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§ 3-119  COMMON INTEREST OWNERSHIP

erelse liy tlie sssurlstimi may Ixc assumed without Inquiry. A third person la
not bound lo Ingiilro whether the hhboclrlloii riiis power tn net no IniKtee or Is
properly exercising trust powers, i third (tersoil. wllhont nitunl knowledge
lThut the n -suelnllon Is exceeding or Improperly exercising U» powers, Is fully
protected lu denllIng with the nHsuclntlon as If It possessed ami properly oxer-
clsed the powers It purports to exercise. A third jierBon Is not bon id to us-
Bure the proper application of trust assets paid or delivered lo the association

In Its capnelty us trustee.

ANTICLE .

PROTECTION OF PURCHASERS

| 4-101. Applicability; Waiver
(@ This Article applies In all units suhjeet to this IAct I. except ns provided
hi subsection (h) or us modified or waived hy agreement of purchasers of
units In a common Intercut community lii which nil units arc restricted to
nun-residential use.
h) Neither u puldle offering statement nor a resale certificate need he (ire-
pared or delivered In the euse of:
(1) a gratuitous disposition of u unit;
(2) a disposition pursuant to court order;
(3) a disposition hy n government or governmental agency;
(4) adisposition hy foreclosure or deed In lieu of foreclosure;
(0) a dls|K)sllloii 1o a dealer
(0) a disposition that may be canceledat any time and for nny reason
hy lhe purchaser without penalty; or
(7) a disposition of a unit Inn plnnned rommunity lu wldch ihe decla—
ration limits the maximum nnnuiil assessment of nny unit to nut more
thnn $300, as Adjusted pursuunt to Section 1-115 (Adjustment of Dullnr
Amounts) If:

(D) the declarunt has n reasonable nml good fultli belief thnt the
mnxlinum stated assessment will 1* sufficient to pay the cxjh-iibch of
the planned community;

() (lie deelurntlou cannot he amended to luercnse (lie assessment
during the jierlod of declarunt control without the consent of all unit
owncm; and

() (lie planned community 1Is nut subject to any development

righta.

COMMENT

1. lo the case of commercial and In- hniioiicil by Article «+ may be mdiHInu-
dustrial common Intercat communities, tin). Accordingly, milims-lion (a) per-
the purchaser |Is often more nnpldnti- mils waiver or modification of Article
catcd limn the purchaser of rcHlilenllal 4 protections lu common iulercat com-
units and lima better able to bargain munitlcs where idl uuits nre restricted
for the protections he believes neecs- to nun-residential use. However, ex-
anry. While (bis mny not always be ccpt for cerlnin wnivcrs of Implied
Irne, no objective lest run be developed warranties of quality (ice Section 4-
wlildi easily distinguishes 1lioho com- 115) uml crrlalu exemptions from pub-
niereiul purchasers who arc able to [lie offering statement nml resale i-erlif-
protect Iltemin*lves from those who, ill icnlc requirements (lee  siibseetioii
llie oriliiinry course of business, linve 1b)), no express wsiver of llie prolee-
not developed such sophistleltliuu. At tinliH of this Arliele with respect lo
the same time, tbhe cust of protection [llio purchasers uf residculiul units Is
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permitted by this subsection. Accord— common areas trlvinl. For rxnmple,

ingly. by operation of .Section 1-101,
the riglils prmiilcd by (lds Article may
nut be wnived in the cose of rcslilciilinl
purebnsers. Moreover, bceause of the
iiilerrulufcd riglils of resiileiiliul and

(lie only common facility mny be -«
road, u plujground, or nn open area, lo
silrli ruses, the cost of the public of—
fering statement required by this arti—
cle is nut justified any more than It

coinmereinl owners in mixcd-usc com— would be justified in the snle of any

mon interest lommiinities, wsiver or
modification of riglils conferred by Ibis
Article is restricted to purchasers iu
wholly non-residential common Interest
communities.

residence in a subdivision or townhouae
development. Therefore, (b)(7) pro—
vides tliut no public offering statement
is necessary if the pluiini"il community
declaration limits the maximum annual

2. There nrc niouy single family assessment of any unit to J."tIXUK) (ad—

subdivision ur towidiu®isc-typc common

justed for inflation) and if Ibe tlrcluf-

interest communities io which tbe com— ant has a good fsitli belief that Ibe

monly owned nml maintained facilities
arc relatively iiicoiiHcquontial und the
assessment for muioleounee of the

§4-102. Liability for Public Ottering

etnted minimum will be sufficient to
pay the expenses .>f the association.

Statement Requirements

(ul Except as provided In subsection (It), it declarant. Is-fore offering nny In—
terest In i milt lo the public, ahull prepare it public offering siitcment con-
forming In The requirements of .Sections 4-1113, 4-104, -1-105, and 4-100.

th) A*drchirnut muy transfer responsibility for prepnmtlon of ull or n part
nf IImpublic offering tdutcmcnl to it successor declnrnnt (Section 3-10-1) ur to

it dealer who Intends tu offer units
the event of nny such transfer, tho

Iu the euiitiuoii Interest community. la
transferor shall provide the transferee

with nny lufurmuthm necessary lo enable the transferee tu fulfill the require—

ments nt subsection (s)-
®©) Any deelnrnnl ur denier who

offers n linlt lo a purchaser simll deliver a

public offering .slntcment In the manner presi-rilx"tl iu subsection 4 10K(a).
The person wlm prepared ull or ii purt of the piddle offering statement la lia—
ble under FeetlInns 4-108 and |,|] 4-117 [. 5-105, uud G-1<HI| fnr nny false or
misleading statement Bet forth therein or for liny omission uf :t material fact
therefrom with respect to that portion nf the puldic offering statement which
he prepared. If u declarant did nut prepare nny pnrt of u public offering

stutcmenL IImt he delivers, he Is nut
meat set forth therein ur for nuy onm

liable for uny false or misleading slate-
ission of a material fact therefrom un—

less he Imd uetuiil knowledge of the statement or omission or, In the exercise

of reasonable cure, should hnve known

of the statement or omission.

(d) If §i null Is purl of n common |Inlerest community nud » purt of nny
other renl estate regime lu ennneelhm wllli Ihe sale nf whirli the delivery of
ii piddle offering statement Is required under the laws of this Slnle, a single
puldic offering statement conforming tn the leqgiilremeulH uf .Sections 4 103,
4-HU, -1-105, nud 4-1(Hi as those rcgiilritiui*iits relate to cnch regime lu which

lhe unit Is lucaled, itutl to uny other

requirements Imposed under lhe laws of

this Slate, may lie prepared uud delivered In lieu of providing 2 or more pub—

lic offering stutcments.

COMMENT

This scrlimi  permits ilceliirnnt.s  to
transfcr responsibility for preparation
ef a public offering “sinlenient lo sue-
iTxNor dccliiriitils or dealers, provided
the ilci-nnm| furnishes Ilie infurnmlinn
needed by llie sncicsMir or dealer In
eomplele “the sliileiiH-nl.  Tlie person
wim™ pfepores tlie public offering sinle-

niviil_is linblc far_bis own iiiisrrprewli-
latioiis mul tmtlcrinl omissions. A in-r-
sou  whn delivers i public offering
binti-un-iit pri-pnred by o ies IS TE-
sponsible for uuy sm li ilefi. ii-ocics mill
to llo- cxlenl lie knows or rr-usoaiililv
imihl )nm known of them,
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@1 1f n derlnrnnl fnll« tn prnvlde n public offering einlriimm In n
imrrlinsrr liefiirc rnnvrylnc n mill. Hint pnrrlinsrr nmy rrrnvrr front
illm derInrnnl |10] permit nf IIm snlrs prirr nf tim mill plus |10| per-
rrnl nf 1Im slinre, proportinniilc In HlIs rommon rxprusr linliilily, nf
nuy hidrblediirsn nf Ilm nssorhitlmi srrurrd by srrurlly Inlrrrsls en-
rmnlierliig lIm rnmmnn InirrrHt rnmmii ly, nnd

) 1f n purrhnsrr rrorlves Ilm piddle nffrrinc sinlrmrnl mnrr tbsn

) 1-103. Public Offerlnp Stslemrnl; Gflneml Provliloni
(1l Kxrrpt hr provlilnl In subsection (li), n public offering sInlenmnt must

eeeninin nr fully nnil nmirnlcly disclose:
1 (tip nnnip nml prinelpnl nddrrss nf wip derInrnnt nml of Hip pmmii e (121 n sinlrmrnl nf nny iiusnllsflrd Judcnirnls nr imndInc stills ngninst
Vti liilprpst community, nml n Rtiilrinpnl IImt wip romiiinii Inlrrrsl roiiiimuilty (br nssnrinlinn, nnl IIm sinlus nf nny [>rnding suits ninlrrinl In Hir mm-
----- mini Inlrrrsl rninlminlly nf whirli n ilrrInrnnl hns notuntknnwlrdcr;
(13) n sinlrmrnl Hinl nny drpnsll mndr lu rminrrliinn wllli Lhp purrhsse
nf ri mill will lie held In nn escrow nrrnmit until rinslnc nnd will lie re—
turned In the pmrliiiser If the pnrchnsrr rnnrrls (hr runlrnrt pursiinnt tn

Srriluii -t-I11S, incrllmr with Lhr iinmr nnd nddrrss uf Ilir escrow nRrnl;

15 rinys Imforr signing n rnutrnrt, Im cnmmt rniirrl IIm rnulrnrt;

@] n grlirrnl ilrsrriplinn nf IIm rnmmnn Inlrrrsl riviiliiuiilly. Inrimling
In tIm extent pnssllilp, tlio ly|icp, niiinlirr, nml thrrinrnnl®n hplipiliil nf nun-
iPiirmiPiit nml rninlilpHinn nf rnnslrurllon nT buildings, nml mnrpHles
Ilip tlprinrnnt niiHvipntrs Itirhiding In Ilip cmnnmn lulprpnt riimmnnl-

.0Jnren

(@ D nny rrslrninls nn nlininllnu nf nny portion nf Ilm roniinnn Interest

L&jrAud

o jS*. Iy.(31 [lip nitiiitk-r nf mills In 1Im common Inlrrersl riiintnnnlly; --Jiii.itmilly nml nny rpslrlrllnn_s: ) oil usp. ntrupnnry, nnd nllrantinn nf
: : o IIn mills, nud (1) nn Ilm nmnmit fnr which n mill mny hr sold nr nn Ihr
E'Vl 111 rnplps nml n lirbf nnrrnllvp ilrsrriplinn nf IIm slenlflrnnl frnlnrrs ni omul UIml inn) hr rcrrhrd hy n unit owner nil snlr, rniidriminilup, nr
B nf Hip ilrelnrnkinn, nllire Tlinn nny plnls nml plnns, umI nny nitire rerun_) rnsmilly Imss In Thr mill oi In the ifiinmnn Inlrrrsl riiiiuminlly, or on Irr
n_l pnvrnnnls, r[\m_l_ll_l_uns, rpslrlr_llnns, nml rrsrrvnlloiid nffrriinc IIm rnin— mimilbin of Ihr euiiitnui Inlrresl rommunily:
ninn Inll:rrsl rniifiviintly; Tin 1 Y!nws, .nml nny rulr» or rcRoIntInns nf I_Im (15) n th*srripllnn nf LIm Insnrnnrr rnvrrncr provided for lIm Innrfll nf
nssnrinlinn; ruplos nf nny rnnliiirls nil.* Irnsrs In Im signed by pnrriluis- mil nivnrrs:
crs nl -dosmg, nml i I|rI-rf nnrrnllvp ilrsrriplinn nf nny cnntt:ncls nr lIrnsrs am nny current nr rvprried fees nr rimrcrs In lie pnhl hy mill nwnren
Ihnl will nr mny Im subject In cnnrriintinn by Ilm nssnrinlinn nmlrr Srr- far thr iisi< nf IIm rommon rlrinrnls nnd nllirr fiirlllllrs rrinlrd to Hir
tinn .*1-105; i i riinni*Ui Interest rnimiiuiilly;
15) nny curren_t bninnrc shrel nml n pr_njrrln_l h|ulgrl_ fr Ilm-n_ssnrln- (17) Mir extent In whirlt flnniirinl nrrnncrmrnls linvr been provided fnr
tion, rilimr williln nrons nn rxhInll. tu Ilir public offering sinlrninil, fnr ramplrHuii of nil linpiovriimiils Hint Ihe dr"hiinlll Is ohllcnlcd In Imild
Inu?] yrnr nflrr tlir ilnlr nf Hir first mnirynnrr In n pnrrlinsrr, nill piirsmm*1 In Srrtinn 1-111) (lirrlnmnt*s (thilenlinn tn Hnioplrtr nnd 1r-
Ilirrenflrr Hir current budget nf Ilm nssnrinl Inn, n sknlcmrnt nf wilm prr- sinre);

linrnl 1be Imdget. nml n stnlrment nf Ilir budget®s nssiiinpllinns concerning

nrcupniiry”nnd Infini Inn fnrinrs. TIm budget must Inrimlr, telllimit Hnil (15) n Nirlrf unil”ullvo description nf nny zoning nnd ollmr him) use re-

ipilirinriils Hffrclllic Hie rnmmnn Inlrrrsl rnmidiimlly ;

Inllnn;
) n statement nf tlir nninunl, nr—n sinlnnipnt—Hint— Unr-e— Is— in- I} nil muisiml nnd Iiinlrrinl rirrtmisiniirrs, fronlnrrs, nud rlinrni Irris-
Wiiihh”, Inrludnl In Hie budget tis n reserve.for rrpnirs nml rrplncr- - lies nf lhe rnm'_'_m'! Interest enminmilly nml_ fn mills; _und -
input/ ¢ ot 120) In n ruiiprritlltp, (1) whrlhrr the milt nwnrrs will hr rnlillrd, fnr
(11 n stntement of nny ell.cr reserves; . federal, slnle, mill ,.trnl liirnnm Inx purposes. In n puss-through nf deduc—
an (lie projrrtnl rnmmnn expense nssrssmriit by cntrgory nf rx- tions for pnymrnls mndr hy (hr nssnrinlluii for rrnl rsinlr Inxrs nnd In-

wyttv os Jxtfsh. 0. (x3t - b*rrsl pnhl The holder nf n seeurlly Inleiesl eiirmnherlnc the rnnpernllie,
nnd (11 n sinlriiienl IM to the effort oil rvrry mill ntvnrr If lhe nssndn-
*I*in Hills In pny renl rsinlr Inxes or pnymcnls dur lhe holder of n securi—
ty lub-rcst encumbering tlm runperntlve.

pemllltiros fnr Ilm nssnelntlnn; nml
(Ir) IIm prnjeetrd mnnlhly cnmmnn expense nsspssmriit fnr rnch
type nf unit;

1@ nny services nnt reflected In the budget timt lIm ilrcInrnnt prnvlilrn,
nr rxprnsrs Hint lie Jinys nml whilrli lie rxprcls mny lircnme nl nny sulisr-
ipirnl Hum n cninnmu rxprtisr nf IIm nssnrinllon mid Ilm prnjeetrd rnm*
innn expense nssrssmriit nilrlbiitnlilr In rnrli nf llmrr srrvirrs nr expens—

Ib) If n coiiinion Inlrrrsl rnmmunily rnnipnsrd of lint more tlmu 12 mills Is
linl subject In nny development riglils nml nn power Is reserved In n derlnrnnt

In miikr Hir romiiinii Inlerrsl cnmmmilly purl nf n linger eiiiiunnn Inlrrrsi

R emiunmilly, group nf ramiiinii Inlrrrsl rnmmmiltirs, nr nllirr rrnl rsinlr. n
es fnr Ilm nssoclnllon nnd fnr rnch type nf milt; S o - R . L i -
publlr nffri llie sinlrninil fuuy bill nerd lint liicimle Hto liilnriiinlluii ntlierutse

(@) nny Inltinl nr sperinl fee due frnm Ilm pnrrlinsrr nt clnslnc. Ingrlh- _ . R . _
rr wllli n description nf (be purpose nud mrlliml of rnlrninllnc Hie fee; ropilred by pniugiuplis (. (D, O5). (10). (17). (), und (ID) of siibsrrlimi (n)
) n ilrsrriplinn nf nny lirns, defects, nr riicumlirnnrrs nn nr nffecline nml Ilie imii*iiHve descriptions nf dnritinrlils reipilred by snbserHmi [Hiilll).

tr) A deelnriuit promptly sImll niiicud (lie pilbllr offering sIntrmriil In report

IIm 1llir In (lie cnmmnn Interest community;
Liny ninlrrinl eliniige In Hie liifnrmnHnn rripilrrd by (Ills srrtinn.

@1 n description of nu.v fliinncliiR offered nr nrrmicrd by llm drelnrnnl;

110) IIm trims nnd slgiilflrnnt limilnlinns nf nny wnrruuHrs provided
by [IHir derlnrnnt, Including RIntutory wnrrnntlrs nnd Qlmltntlons on IlIm COMMENT
rnforrrmenl Ilirrrnf nr nil dnmncrs; Wt e P . PR . G fer
) Lo TIm bps( “cimsitnirr prnlrrlion is ptiri-linsiiti*. ~ Sin It n rexiih is diffi-
(11) n sinlrment Hint: . . Winl flir Inw_run provide In nny pnr- ¢yl In nrldrtr, liouner, in Hr- Il-I- of
Al wlililn 15 dnys nflrr receipt nf . public offorluyr sintrmrnt n rinwr s (U dirnire Hml lir Ims mi op-  [lir rmomoii iolrrrsl rioomolidlv pnr-
purilmsrr, liefore ennvrynner, mny cnnccl nny coutrnct f r piirclmse pmlunily In nnpiirr no iiiidrrstiiioliiic  elmsi-r bri-imsr of Ilir complex nnFOfe

of Ilir unluro nf llm prndncls wliirli be  of Ilir himdlr of riglils nml nhliciiliims
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§ 4-103

wliirli rorli unit owner tiblnins. For
reason. IMie Arl. udopling Hir up-
iil "second geu-
slululrs, eels
n lengthy of iiiforinntinn
whiirli llhl lie provided In rnrli pur-
ilnner In-fore lie control Is for n unit.
Thii.s list inrluilen a nuiidirr of ioi|sr-
tunt limiters not lypirally required in
(omi offering sluleiiirnls under exist—
ing liiw. The reipiirmiiil for provid—
ing lInl puldir offi-ring Kliilnin-nt up-
lieuru in Si-rlion -1-KKifr), und Sediiin
4-10N proviilcu ptircliuscrs willi rimcel-

Inllun riglitu and ini|K>m-s civil pi-iiiiliiru
u[Nin declarants not complying witlt llie
puldic offiring utatcmrnt rcipiiremcnlu
of Ilir Art.

<. 1"urngrupli (a)(2) reipiirrH u gen-
rrnl di*M-ripliun of (lie roiinoon inlrre.st
isinimiinily and, In Ilie extent po.s.silde,
Hu- ilrclurnnl™H schedule for cuinuicni®c-
nienl und completitiu nf conulruction
for ull building Binenilii*.s IImt will
comprisi* portion.-s of "lhe common iu-
Irri*™Hl roniniuuil).

Under Seeliou -1-110 Ilie deelurunl iu
uliliguled lo romplelc ull priivi-ioceiilu
shown on u .site plnn or oilier grupliic
representation in Ilie puldie offering
Nlulemrni or oilier promolinniil niuleri-
ol.s unless lIn-y wure luln-lcd “NKKIi
NOT UK 11UIL.T.™ Tlie eutlimited
schedule uf roiiiliiri I nud eoniplc-
liun uf loustruelion ilules provides u
NIHinlurd for judging w ier a dcelur-
uni  Imu romplicil willi tliose require-
inentK.

COMMON INTEREST OWNERSHIP

viole Ilie rmniniiu pruMrm of public of—
fering sliileuiitiils being ilriiflisl ill Tuw-
yers® linos mid being nu more romprr-
benuilile lo Inynien Ilian IlI" documents
themselves.

4. Tin- disclosure requireme
parngrupli (0) iu intended In cl
Ilie common deceptive uulru prnrthc
known as "low Imlling." s prarlirc by
wliirli a deelnriuit inirut iifiniliy niuler-
csliuiiiles Ibe budget fur Ilie nt-smis-
lion by providing inmiy uf Ilie serviees
himself during Il linl stiles period.
In uueli a clminsliiiiee, <lie ileel
commonly intcuils Hinl. idler a n-rl
time, Iliene acrvlees (wldcli
clude liiwii niniuleiiiiiiec, se—
curity, bookkeeping, or oilier serviees)
will become expenses uf Ilie nssuciu-
liun, thereby miilisliiii tiully iuerenslug
Hie iirrioilie runimuu expense nssess-
meltls which association menders must
ulliinntcly lI-cnr. Iy requiring llie dis—
closure of Ilicsc serviees (ini Idling the
projected rommon expense iissessment
ultriliiilulile lu eneli) in piiriigrmpli (0).
Ibe Ael seeks In minimize ™ow-bulling”.
In uriler lu comply fully willi tin- pro—
visions ur piimgmpli (5), Ilie deelnrnnl
must fiilcnlule (lie budgel nu Hu- lilisis
uf bis best esl nle of the mmiln-r of
unils which will le purl of the ciimiiuin
ilileresl rommuuiiy dining IlImt budget
yenr. This requirement us well uper-
utcs tu liegutii 1lm effects of nny nt-
lempleil "lowbulling.””

5. 1"urngrnpli (0) requires disclosure

of uny financing miliffereil”” by the dc-
ebirmil. Tlie piiriigrpli eiinlenipliiles

3. Iarngrupli  (4) lequiri-.s tlie pub-jpInt u ileelurimt ilisi-luse nny arrange-

lie offering NInlcinciil lo inrlude roplea
of the Uecltirnl bylaws, nnd any
rules mol regiilnlioiiH of Ilie rnmiuun
Hileresl rmmiiuuily, ns well ns ropieu
uf IILV rtiulruelu nr lenses In lie exe—
cuted by Ilhe purrlinser. lii nddiliun,
Ilie pnrogrnph requires Ilie puldie of—
fering s™.nlitiiieiil lu Inrlude Il brief nur-
rnlive ilesi-ripllim of [llie uignifiennf
fenlures uf Ilmse diieilinenlH, us well ua
of LV i igrini*iit emilrocl, li-nseu of
rcrreiilinnul  fmililics, mol oilier sorts
of ronlmcts wl i mny be Hiibjcet lu
fiiinclInlion by Ilie a.sNoeinlion after
Ilie period of derInrmil run Irul expires,
us prnvidei) in Section 3-105. Tlds
Inner rnpiirrnirnl is intended lo en-
isiuruge Ilie prepnruliiiu ul brief sum-
niiiries ul nil riiiil inlerrsl I™ninuiu-
niiy iluciiuiiiilx in liiyn s lernis, i.e,
the “brief nnrrulive di*si*ripliin" kihiiilil
be ninre Ilmn n simple rxplnnuliun of
wimt u ib-eliimlinu lor ollirr ilmii-
ineul) is, Iml less Hum uu mxli-inli-il le-
gill moilysis plie ig lIn- ino leuls of
Ibe iliini ils Ilieiosi’li i Tlie sum-
iniry teiliiiritioi"iil is i inlid In ullc-

meats for fi g Hlimt mny linve
been  niude, iueliuiing urrnngeiiicntu
willi nny Tfiunffi led lender lo provule
morlgeges lo ipiulified ptirelmsers.

0. Under pimigruph (101, [llie dr-
elnrii is required lo disclose llie
terms of nil wnrruutii-s pmeiili-il by Ibe
deelnruul (including Ilie sliiliilnry war-
ruulies sel forili in .Seeliuli
lo describe nuy sigi limittiliviiH
on Hiiili wurrmilics, 1Im enforcement
thereof, or dnimigcs wliirli mny liu cut-
leelible us ii result uf ii liremll Ilmreuf.
This biller requireuicnl wuuld liccessl-
lule ii ileverl]iliun by Ilie ileeliiriiul uf
uny exclusions or liiuilifii-uliuns of slut-
Hlory wiirrnulies uilili-rtnki-u pnrsiimil
lo Seeliuu -1-115. The sliilule id limi-
luliims for nnrriiulies set lurlli it
Seeliuli 4-1 Mi, tugi-ilirr willi nny sepn-
rule written iigreeiiienl (ns required by
S«elinn -I-1 i) providing lor e i
ol HNu- pi-riml of uueli Mnlule nf 1 u-

7. I firiigrupb (11) requiies IIml llie
ilei Inriilil dibeluse Ibe existence id uuy

COMMON INTEREST OWNERSHIP

rigid of first refusal ur oilier n-slrie-
linns on |lie uses fur which ur elnssrs
1 nlso requires disi Insure id miy pro—
visions limiting HMir iiimilinl fnr wliieli
mills .nine Im wild or on |Ilie pnrt of
IIm-wiles price wliirli mny lie retained
by Hn- selling uuil owner. In nume ex—
i fipcnilives for low in-
IIm unit owner is re—
quired lit sell nl nu utiire limn il fised
sum; Miuii“livies Ilm uiii®iiinl wliirli ibe
il owner pnid; I plus
s fixed iilipri iiiu. In w lo
Hinl prurliri®, [Ilie M*eliuu luliliiiiplilles
ul Ir pnssible liu ius nu llie nwu-
er's right lo receive sulcs proceeds
sin li us Il provision under wliirli Hiu
mleti*Inpcr sluirrs iu  .uy iipprerinliou in
x Mlui-.

H. Under piirogrnpli (10), [lIm lie-
<Inistil is uliliguled lll ilis, luse nnv illr-
renl nr 1"Xpeeled fees hi charges wliirli
unil owners [limy Im required lu puy
fur tlie Use nf Illie enniuiiin elenii’lils
uml oilier (ueililii-s related tu llie rnm*
Limn ilileresl cumin: lily, _Such fees or
xbarges might in swimming pool

fees, gulf, "®oiir or required
iiieiuliersliip flies un liun ilssu-
mnions, S'ueli fees > e > jirvseul n
siilislimliul uddilinii . ily ussess-
uienls.

. The "fiiimieinl ...digenuiils” re-

il iu he ilisrluseil pnrsiimil o
firiigrnpli (171 muv vnry siitislmli]iti.v
f-uiu one dcvelopinenl to unotimr. It
is ihe inleiit of IIm paragraph lo give
purilnisers us uiiieli {iiforninlioii ns
possible willi which in assess Ilie lit-
rlimiut®s uliiliiy lo curry mil liis olilign-
linns iu complete [Ilie improvements.
Fur example, if n ili‘clnrunl Ims u cont-
muitiiirilt frnm it bunk lo provide con-
slruction fiuunring fur it swimming
pool will*ll 511°/, of 1Im nnils iu IIm
nmi ii ilileresl romnmuily ure com-
lellinl. tliut fm 1 shuiild Im ilisrluseil lo
piititiilinl p Imsers.

. In mlilitinn  Li Ilie Infnrumliuu
required lu be ilim-lu.scd by puriigroplis
(1) Mirougli (18), pnrngrupii (10) re—
quires lImt Ilm deelnrnnl disclose ull
oilier "unusual mul luulerinl circum—

§ 4104

stances. fenlurrs, uml eliurnctrrislim”
of 1"e ruuiiuoii ilileresl roitmmnilv and
all nnils Hmreiit. This requires only
fufuimilliuil width is Imlli “"fimisiuil nmf
luulerinl.” Thus, ihe prutision due*
nut require Ile ilisrlusnri- of "iiitilrri-
nl* fiielors wl.irli lire mminonly under-
stood lo he purl i Ilm roiinnco inter—
est community, r<., Illie fuel that
hitildiugs blue u roof, walls, doors, and
windows. Similarly", IIm provision dors
uni require llm disclosure of “tinusual"”
iufuriniilinii nlsiol 1Im conilnuii inlerest
cumiiruuily wlhiirli Is not olnu “nuilcri-

nl," e IIm fact Ilial n common iulcr-
est isimiminity ia tIm first di“velupmeiit
nt ils type in a purlirtular Imulilv. IlI-

formation which would noritill.v be re—
quired lo Im disclosed pursuant lo
pimigrupli |I'>) might inrlude, lu lim
extent lImt lbey nrc i mul unite-
rill), environmental cundiliu affeiling

IIm use ur enjnymeul of IIm ixjninmu
ilileresl euiumuiiily, features uf Ilm lo-

enliuii uf tin- cDinniiiu inlerest iminiii-
idly, c.y . near HNu- end uf nu uirpurl
runwuv ur a pluuiied readi-ring plaul,
and 1Im like. . .
[I.. The rnsr uf prrpnriug n public
offering bluleiuciil run® In- siihsliiuiiut
mul may, purliciilnrl> il tlm_i-iim- uf
small juiiiiiiiii _ilileresl — enuiiiiiiliilirs,
rcpri‘'sent a sigiiifiraul isirinni uf lIm
Cusl uf n unit.  For Ilml reasno,
suhseclioo (b) permits n deelnruul lu
exclude from i public offering sinle-
incut_cerlnin iufuruintiuii iu llm ruse of
a_ oiiiiill common inlerrsl isimniiiuily
(ii-., less Hmii 1Y divilhl wliirli is nnt
Huhjcel  lu delelnpiui'lil ~ rights mul
wliieli is iml potentially purl uf n larg-
er euninmu Ilileresl ~ e-euiiiiiiiiiily _or
roup uf common _interest eomnimiilirx.
ssenliiilly, subsei-ljiui 1> |.ermils u
deeluraiil "to exelmle from n puldie of-
fering sliileinenl llimse lualeriala which,
iis a printitiil limiter, require cxlvlideil
prrparaliuii effort In un altoruey or
engineer in nddiliun of IIm iioriunl ef-
fort wid'll musl le ewitlid lu provide
llm ileilnralivii, Tliylnws, pints nud
Flnns. or ollmr ducuiiieuls required hv
Im Ael,

S 4-104. Same; Common Interest Communities Subject lo Development

Highly

if Hip di
nuy ilcvc!upl
tlull In Hip infil

mlliiii provides Ilml n riiuil
il lights, Hlp pulilli* uffpilug sInliti
I iuli ipquili*d by S| fJuii 1 W

Interest eiimnmidly Is siibjccl In
iipiil mils! illmlip-p. U nddi-

HI Hip iiiiialiitimi number uf nulls, nml (lie maximum number remills

per nere, Hint nmy Is> ciruled;

IM



12/ n sinlt hieut of Imw ninny nr wiml perreidngr of Ilip milll IIm|l mny
It rrenfril will 1k* renlrli Ipil exclusively In rrslilcidhil use, nr n sinlrmrnl
IIml mi representations nrp mndr rrgnrding iisp rrxIrirlimin;

@1 If nny nf Hir mills Hml mny Isl Inilll whlliln rrnl rsinlr si
ilpvrinpinriil rights nrp nnl lo lir rrsiririnl exclusively lo rrsldPiillnl nsr,
n sinlrmrnl, wllli respect lo rncli portion of Ilml rrnl rsinlr. of Ilir mnxI-
mmil prrrridnge of Hir rrnl rsinlr nrrns, nnd IHir ninvliniun prrrrningo nf
nnip floor nrrns of nil mills HIml mny hr rrrnlrd (herein, Hint Hre nnl re—
stricted exclusively In rpsldrnHrd lisp;

ill n Llirlrf unrrnllvr ilrsrriplinn of nny itrvpliipuirnt riglils rescued hy
n drrinrnnl nnd of nil) conditions relating lo or [ImlintInns upor Ilir ex-
errlsr of dinrlopmriil rights;

hd n sinlrmrnl of the mnxImiiin rxlrnl lo whirl: ronrli mill*s nlinrnlrd
Inlrrrsls mny Im rlivitgrd hy (lir rxrrrisr of nny ilnvplnpmrnt right dr-
sii|l>rd In Jinrngrnpli (.1);

10] n sInlrniPiil of ir extent 1o which any Imildliigs or nllirr Improvr-
mriils IIml mny Is*orrrlrd piirsmnil lo any drvrb®pnicid rigid In nny pnrt
intty will hr rmupnllldr wllli existing build—
Intrrrsl rmmmiiilly In terms of nr-
mtiller!nnii stylo, ipinllly of roustrrn lImi, nud size, or n sinlrmrnl Hint no
iissurniirrs nrr mndr In llmse rcgnrds;

(71 grnrrnl drspripllmis nf nil ollmr im <rnvpinrnls Ibnl mny hr mndr
nud Hmllril roimmin rlrinrnls Hint Llimy Im rrrnlrd wllliln nny part nf Ilir

of Hir rnmmnn Inlrrrsl rniti

rninninn Inlrrrsl rnmmii ly pursunnl 1lo a iv drvplnpmrnl rigid reserved
B) Him ilrrinronl, nr n sinlrmrnl Ilmt no n siirnnrrs nrr inndr In Hint rr-
giinl;

() n sinlrmrnl of nny IlinlInllons ns lo Ilir Inrnllons of nny bulldliig nr
oilier Improvement Hint mny Is>s mndr wllililn nnv purl of Ihr rninninn In—
Irrrsl rmmnmilly pursunnl In nuy dmrloptimid rigid reserved hy Ilir de-
rinrnul, nr n sinlrmrnl 1bnl mi iissurniirrs nrr mndr In Iinl rrgnrd;

ilM n sinlrmrnl Hint nny Hmllril rommon rfrmrids rrrnlrd piirsiiuid lo
mi) development right reserved hy IlIm ilrrInrnnl will Im of IIm snmr gen-
renl 1)pm nud slzm ns (lie Hmllril rommnn rlrinrnls within ollmr pnrlis
¢ IIm ronimmi Inlrrrsl rnmmiiiiily, nr n statement of Ilm types nml nlr.rs
plnimrd. nrn sinlrmrnl 1m0 110 nssiirnurrs nrr tmide In Hinl rrgnrd ;

IM») n statement Ibnl (bo proportion of Hmllril niinnmil rlrnirnls In
mills rrrnlrd pursuant In nny ilrvrlopmrnl rigid reserved by Ilm drrinr-
mil will Im npprnxImnlrly ripinl In tlir prnpiirHun existing wllliln nllirr
pnrils of Ilm coimiioii Inlrrrsl riiininniilly, or n statement nf any nllirr as-
XNrmifcS in Hint rrgnrd, or n stnlrinrnt Hint no iissurniirrs nrr mndr In
Hint regard;

an N sInlrmrnl Hint nil restrictions In Hip drrinrnlInn nffrrilup use,

orriipnnry, nml nllrunllnii of mills will npply in nny mills rrrnlrd pursu—
ant lo nuy dpvi“lnpiiirid rigid reserved by (lie ilrrInrnnl, nr n sinlrmrnl of
any diffrrrullnllons ibnl mny be mndr ns lo llmse mills, nr n slnlrinrnt
Hull 110 nssiirnurrs nrr mndr ll Hint rrgnrd; nml

H2) u stntrmrnt nf Hip rxtrnt (0 which nuy iihsiimiicps inndr pursuant
to IHiis srrlinn npply or do nnl apply In (lie event Hint, nny drveliipmrid

ilgld Is iml exrrrisrd by Hio ilrrinrnnl.

COMMENT

iv vi-'iinn - requires disclosure in wt nnlirr of lhe extent lo whirli Ihr
public of_f_er_m? sinlrinent, uf Ilie  excTrinr of |linsr nqh_ts_ mn.v nltrr,
eor il wliirli The ih-rinrniil's exi-r-  sometimes quite ilrimmli'lill.y, imlh Ihe
«f development liglds mnv nlferl ph.siinl unit Ihr_IeginI nspi-rls nf lhe
‘oi-rrs  wim nrquite m-ils Imfare  projrrl.  Fur rvninplr, llu- ?ru_s_perhtr
riglils linve hrrn fully r.M-rrised, piirehnser mny Im ronlriiiplnlilig the
rurpnse Is to pul thé purrlinsi-r  nrgidsilion of a pnrlirtilnr mill hei-nuse
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I e
land
Imw

11 mn.v Im thnl The hnmidury nf Ihr F

pnre
hme

willi. or rims qnilr rinsr lo, llie older

closures nr sinlrtnenls nui'h- pursunnl
tn pn_[ngr,nf)l!s sl nnd 21 of Ihis
seelioii will indicate lo the prnspriliie
urrlinser lhe exlenl Ilif nilﬁ) In"wiliirli
ie rnn relv on Ihe derlnrnnl lint In do
anything wliirli would rndirnlly nller
the view fram Thr unil.

njoy* n view nf nprn, midevrlopeil
nvrr wliirli  lhe derlnrnnt hns,
ever, reserved development riglils.

el ns In wliirli drvi-tnpmrnl rigid*
heen reserved nelunlly roinrides

wnll of Thr unit In qurslinn. Thr dis-

? -1-105. Same; Time Shares
If 1Im derInrnlinn provides Hint ownership or orriipnnry of nny unils, Is nr
mny Im In Hum sbnrrs. LlIm pulillr offering sinlrinrnt simll dl*rlosr, In nildl-

Him

I
inglv inilmrinnl in rereid venrs. pnrlir-
idnrly willi .fesperl lo resort rmniuon

lo Ilir Information rrquirrd by Section -1-103:
111 Hir numls®r nnd Ildentity of mills Ilii whirli time sbnrrs tuny im err-

nlrd;

(2) Hir lolnl number nf Ilir eshares Ilinl tuny Im rrrnlrd ;

@) tIm minimum durntlnn nf nliy Hum shnrr0 41- « mny Im rrrnlrd;
nml

() Wir rxlrnl lo whirli Hir rrrnllon of Hum shares will or mny nffnl
Ihr rnfnrrenldlily of Ilm nHsoclnllou3 lirn for nssrssmrills provided In

Serllun 3-1HI.

COMMENT

inipl) 1hnl other Inw rrgidaling lime
shnring 1is nlfeeled in nn< wav in n
sinlr merely lirrnusr Ihnl sinle euni ls

Time miming has heroine inrrrns-

inlrrrsl  mliimiinilie.s. In  rrrngnitintt this Ael.

of

disclosure of rerlnin iuformntinn with
respeel hi liiue shoring.

2
ide
pln
nre
own
pro
shn

"the Uniternm I,nw  (“ninmr sinners”
Model flenl I®)sInjr Time S e Ael
specifies inure i-vhtr-ivr iliselu-.iiri-s fur
linie-shnri* prnperlirs. A " lime.shnrr
properly” non iinhidr pari nr id) nf
The rninninn ilileresl enmmnuilv, and
Seelinn I-|It!) nf lhe Mndel Art gov—
erns rnnflirls helnern |Iliis Arl nml
Iline-shnre Irgisinlinn.

diis fnel, lhis un-linn requires the

Virtually nil existing siInlr slid-
s ilenling willi rmidiHiiiniiims.
nned rnmmmiiliea nr rnnprrnliirs

silent willi respeel to limr-slimr
ership. The inrliir.inn nf disrlnsuir
visions far rrriniu fnrnis of lime
ring In lids Ael, howrver, dors not

5 1-106. Same; Common Inlereat Communities Containing Conversion Build-

lu

qu

Ingi
In) The pulillr offering sinlrinrnt of n rnimnuii Inlrrrsl nniiliimilly roiiluln-
g nny roiivrrsloii Indhlliig must conlnbi, In nildllhm lo Hir liifuriunHnn rr—
irrd liy Srrilun 1 103;
(1) n stnlrnind hy Hm drrinrnnl, linsrd on n report prepared by nu In-
drprmlriil |ri-gl.s|rrrd! nrrbllrrt nr rnplnrrr, describing Ilm prcsout miiill-
Him of all HInielnrnl cnmponriils nnd nircbiuibnl UL rirctricnl liisinlbi-

linns ninlrrinl lu IlIm use nud riijnynirnt of llm building;

(2) n .statement by IlIm drrinrniit nf IlIm rxprilrd useful life of enrh
Ilrm rrporlrd on In pnrngrnph (1) nr n sinlrmrnl Hinl 110 representations
nrr mndr In Uml 1irgnrd; nud

@3) n list of nu) indsInnilliic imHrrs of uururrd vl iloiis of building
ruilr nr oilier muulrlpnl rrgnbiHiuis, Ingrlbrr willi Ilm i-stimnlril cus| of

rmbiig Ilinsr viulidloiis.
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84-106

COMMON INTEHEST OWNERSHIP

(b) This Red Inn applies only tu buildings cuiitnliilug units (but nmy lie occu—

pied tor residential use.

COMMENT

1. lu tlie ruse of a common inlerest (a)(1). Any nmiilerinl ilimiges in lhr

community containing or or mure con—

version buildings, tlie -limlusure of ml-
fiitionnl information -luting lo the
condition of llmse bill nings ia rcipiired
in lbe piiblic offeriiig slidi-umid lie-
enuse uf Ilie diffii-ulty inherent in u
single purchaser nHruililiiig lu deter-
mine IHlie condition of what is likely to
be nu older building being ri-liovnled
for Ibe purpusc of ie id interest
commuiilly siileu.

* rnrngraldi  (h)(1) reipiires lbe
pcraou who gives tbe publii: offering
aluli-ment to rrtnin au Independent nr-
chitk."t or eiigiueer In re|Kirt on lbe
present condition of all slriitliirid coin-
IKiiirnls and fixed iiiei-biiiiicnl uud elec—
trical insiallatioiis in ionversion
building. Siicb information is iis useful
lu deilsruul us to (lie pnrrbtiser since,
under tbe implied warranty provisions
of Section 4-114, a declarunt impliedly
wnrrutils .ill im|iroveineuln niude by
uuy person to tbc building "before cre—
ation of tbe common interest aili
1)" iiulcics micli iniprovcenit™tiPi are ape-
i-ifiinlly excluded from tbe iinplieil
warranty of qunlity piir.-"anl to Sec—
tion 4-11fi(b).

3. see Comment 0 to Section 2-101
concerning thc mcuuiiig ve “atrurtiiriil
I-ouipoiicnta™ ns used In |iurngrnpb

=Y

“"prcM-lil eoliditiun™ id these syslema
must be repnrinl In on inneiidmeiil in
Ibe public offering nliilriiielit.

4. Under paragrnpli (al(3), tin- per-

son reipliri-d In give tbe public offering
NIntciurut is rcipiired In {iinnidi- pur
cbascra with i list of nil oiilsIniidiug
huticea of uneiirid violnli
ing codes or oilier mnnii-ipul regain-
lions. The literal wording of tliis pro—
vision does not reipiire ilisi lusiiii- of
known viidoliiius of such building codes
or muiiieipul regulslinns (ut lensr viii-
lations having no effect wupon the
Ktrmtiirnl compounds or fixed me-
rbiinii-nl nud eli-i-Iriciil iuslullolions of
Hie plnnned col uilyl unless neliinl
"notices™ nf aiieb viulnlinns liave been
received. To Ibe extent IlIml uidslmid-
ing uiilices of uiicuri-d vinl ilis do ex—
ist. Ibe cost of l-uring sm-li viiilulinus
would lu-iilini- n [linliilily of Ilie unit
owners or the nssucialion  following
transfer uf Ibe unil to i piircbnser.
For [l1Imt reuhon, tbe estimated cost of

nlau be disclosed.

fi. I-'ur Ibe rt-nsulis ael furlli in Iim
Comment to St-cibiu 4-1liltii), tliia
aecliuii dues uot apply to units wldili
are restricted exclusively to nuti-rcai-
deulial use.

i 4-107. Same; Common Intereil Community Secutlilet

If nn Interest In n common Inlerest community |Is etirreiilly registered with
(be .Securities uud Kxcltitngc Commlsslim uf the United Stnti-B, n tleebirnut

tmUnflea nil reipiirenn-nts relating lo
sluleinent of this |Acl| If lie tlellvern

Ibe prepiiiiilluii uf u public nffeilpg
In (lie pureliuHOr fninl- fHrrr-rrittr- tirr

jigoney) a copy of Ibe public offering aluteinenl filed wltli the Securities nud

Exchange Commlsslim. |JAn Interest lu

itcommon Inlerest community |Is tint

ii security under tlie provisions of |Inseri nppruprlutc tdntc securities regula—

tion stntutesl.l

COMMENT

1. Some common interest communi-
lirM will be vregurdcsl as "investment
contracts” or ollmr ™“securities™ under
federal Inw liet-misi! they exbibit cer—
tain investment features siieb as niuii-
tinlory rental pools. see NEC Securi—
ties Act ItclcB.se No. 5317 (.laiumry
11*73). TIm purpose of (bis seelion is
to perinil tlie ilcebiriuit lo file or deliv—
er, in lieu of n puldie offering alidr-
incnt  Hpi-i-ifii-nlly prepared to comply
with the | (minions of tliis Ael, the
prospectus fileil willi and distributed

pursuant lo IMie regiibiliiins uf the
United NInles Securities and Exchange
Commission. Absent this provision,
prospective pim-hiisors of rommon in—
terest comnimi H classified by llie
SKO ns “securities" wnnlil linve lo lie
given two pulilie offering slidcim-nts,
one prepared piliMluut IN Iiis Ael nml
tbc oilier prrpsml pursuant IN tin- Se —
curities Ael nf 11133, Nut mily would
this re-uill  liii-rrase  (lie di-i-Inruuls
lusts (und thits Ibe price) uf units, it
might ulso reduce (be likrlibuud of ei-

COMMON INTERES" OWNERSHIP

lher puldie offering statement iielindly
being rend In prospective purebnsers.
2. Tbe bracketed language in lbe
lirsl sclileiiee uf Ibis aeeliiiu should lie
insi-rled by sillies xvhii li ebiiuse In
iiilupl the ugem-.v pruvisiuns uf Arliile
5 uf Ibe Ait. The scixnnl aenteueu

8§ 1-108. Purchaser®s flight lo Cancel

s 4108

id-.il lie inserted by slInlrs opting
feurpuriite Artiile 5 of llm Act In
iinun

el ad
mifiisleriiig the Slide"s securities n-gu-
lution alulules.

till A person n-ipiirril lii deliver it puldie offering idnlenient pursiliint lo
Sei tinti 1 1112(e) sImll prm Ide ii pnrebnser xvilli u t-npy o1 llie public offering
S| nli-Hii®iil iint] nil unit-luluii*iilM Iherein Imfore cmiiey mice nf the mill, nml not
Intel Hum tbe dole of nny i-uutrmt of snle. Unless u pnrebnser Is given the

public offetlng sliileiuent more Ilum 15 tlnys Is-fure execution -*

ctinlrtifl

for Ilm puiihiisc of n unil, tbe pmebnser, Is-fnre tunvejnlice, unij enipt-1 the
mul met wllliln 15 days nfter first receiving llie public offering stutcment.

lid If n pmelmser eleels tn iniuxd n cuntmet pursiliint lu suliseel Inn (n). be

nmy do sn by Imiid ib-l1lveiing notbe Iberenf In Ibe nfferur ur by iiiiilliug nu-
liu- tbeic-nf by pri-pulil United Slides mull lu Ilie offeror or lo Ills ngonl for
sen ire of proeess. truiieelbdlou Is witlimit [|s-imlty. mid nil pnymeids lillltic
by the pun Imser In-fnie ciiocellidimi must ts> refunded promptly.

(e] If i*person teipiln-d In deliier u public offering slidcment puysimut In
Seelioii 1" 102(e) foils In prmlile u purelmsi-r to xvlioiu n unit Is t-oliveyeil with

lint puldie offi-iiug siiilenienl und ull

uiueiiiluields therein ns rcipiired by

suliseel lon tu). Hlu® pmelmser, ill mblllloii to uny lights to duiiinges or oilier
u'licf. 1s I'ldilb'il 1o ict*civf from Hinl person UU iiuuimit eipml to |10] perrent
of Ilie snle pi lee of Ibe unit, pills |10] percent of tlie slinre, propnrtloimle lo
Ids common expense liiibilily, uf nny liuleblt"iln-ss nf tbe nssueintloii secured
by security lideiesls euctimlmrlug the emumon Inter " community.

COMMENT

1. The "milling Off" perinil provided
to n piirebiiser iu 1vis Section is simi—
far tU_ provisions iu tunny riirreut slide
I'Omliiiiiiiiimii slidutrs.

2. Subsection (ii) reipiin-s Ibnl eitell
piirebiiser la- provided with butb tim
puldie offering statement uud nil
lilileuduii-iilH timrrlu prior In tbe lime
Hull IIm unit is milvrycd. If there IS
ii coulriiel fur tbe sale of [llie unit,
these diirmnehls must Im proviileil nut
Inter tlum tbe dole nf the millmet.
The seeliuu mukes eleiir Ibid any
iiliieiidivelits lu the publii- offering
stideineid prelaired between tbe dole
of nny i-xilliK'l nud IIm dole uf run-
veymii“e iiiiisl also be pruvided to tbe
piirebitsiT. .

3. This serliuu dues nut reiliiire m-
de.ll|ver%/ nf i pu,ld|emn.ffer|ug slidejiieul
piiur tn tin- exei-uliiiii by the puri bas-
er IIf nil ligreemelll. pmsllilld to wliieli
[be |niu baser lexi-ries the rigid In
[ni) i imil but is iml wmlrlii snllX’
lautiid lo do so, llei-itnse sorb nglee-
melds (freipieiilly referred lo = us

«"lino binding reservation ngreemeids")
may be itiiihdernllv eniiii-lled id tiv
lime by a pinsprrlive piirelmser with-
out penultv, they ilu nut ti®
“ennl mi*t|s| uf sille” xxilbill llie menu-
iug of Ibe set lion.

I Tinl rei ueiil set forlb
Nllbseetimi (a) lImt u piirebiiser tie
provided willi suhseipient nmemburuta
lu the puldie offering slidrmeiit during
the period between exei-Htinu of the

Iif Ibe unit does uol. in itself, extend
Ibe "milling off" period Indeed, lbe
delivery of sm b iiiiirudmeuls 1is m-
ipiireil even if Ilie "moling off" period
has expired. Tlir purpose of Ibis re
epiirenienl 1is to iissure ibid pun loners
of nnils lire advised of any milleriii!
change 1iu the enuimou inlerest minimi
nilv xlifiib Unix tdfeii tlo-ir sales mn-
trails uioler general law. While main
silt it liuiendmeiils will la* im-n > letli
nital and will uni affei |l Ilie haigaill
IIml  The pun lot it nud *h« Inlniil ell
lered lido, i'll* h puri Imser should Is*

in
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inillr*t In-Jmigr o lin®lf {lir run-— piirel JIm riivevnure nr In Miiany nml Hir sinlnn nf nny priulllic mills In wliirli Ilir nssnrinlinn Is n th fend-

|#*|-|f15 nf nn?/ d|r|1n.e.{”!n“|,ln? nninrr nf km unil nnrr. rrH\ |rgr]mr hns ixrnrrrd. nul -
inlreest riitiiiniiiiify, ny surli rpiirrtinligil nr o ritnmrynm r ) urii iv Nidiiri ilri
T'- Under Hir srlirmr srl” farlli i nI¥1wm n|I ni'lunl rnvrvnmr yrnnhl 1 n tht_rluru‘I drsrrildnc nliv HiHiirimrr rnvrrner provlilril far m  Imii
this srrlinn, it in nl Irnsl Hirnrrlirnlly rmh serH |mr||r1n’ru| nml - Tillr rfll nf mill uwimr.s; o _
PnssJMr ||m| [lirrr will lie n innlnnl Irm | Fum Im ms||v - ant n sintrmrnl ns In ttimlImr thr rxrenllvre Innril lins knnwlrdgr Hint
nr snlr nf Im nnil._nml Hinl n imlilii’ nlvril,  TIm fnilurr nf [hr A1 In prn- liny nllrenthuis nr luipravenirnls In Hir milt nr In tlir Hnlieil cniinnuii rir-
me(ferine sinti-mm| will lir givrn In llm [lr fﬂl' SI|[|I snmrlinlinii nr rJrnnvry mrnls nsslgiiril Ilirrrin vinkntr nuy pravisinn nf thr ilrrinrnlinn:
P%“'mser Pll rlutsmc |OS| pt“nlrhlln mn narr 1S nn |n|un”[ intrude * (11) n-Ht-ntmtmrrt n ™ In whirllirr Hir rxreiillve Innril tins knntvlrdge nf
:li“llupue sneel:'y\{*r ”||m| m “r:"?tl ”prrnrrl\llrlr ||If|]||'1m8h |PT%¥WIQ|9|I||JHV}IIII “nmquu(rzlthm nuy vininllnns nf LIm Imnllli nr ludldinc rmlrs wllli rrsprrt In tlir milt,
WOU|d Im mrr, nml Iimt 1lm provision SmY | nin [I’” P Thr HImHlIril eniimiiili 1*h"iimnls nsslgnnl thereto, nr nny nllirr pnrilnu nf
Hir rniiimnu Inlrrrsl rriimmuSiy;

"I n palilir nffrrinc sintrniruf manietil* prnrs ITml sr[lrr h\PI‘I |||mrnI || (?ﬁ

(12) n sliilnn ml of Ilm rriunknlnc frrni nf nny Irnsrimlil rstnlr nffcrl-

Funr In_rniitrynnrr ttnnhl, in ilelf, ﬁ d|sclose rrrpln uitilrrinl, infnr

rnil |n ||nrnprn lIm riitlitisuisui nf lIm ||0n |S||h [rsper tnn |I’Itn|nl’|lnn Ilie Ihr rmn ii Inlrrrsl luninnilllty nml Ihr prnvislnns Riivrrnlnc nny rx-
[nir>lin<mr fnriinnmiliiiln i Inline. In snPSJtnImII% I ||ucn ihr Imrcniij Iriislon nr ritiiraul Hinrenf:

\flnnlh ”Hrrngrlrslt”r]lsnrr;s Wunlmllrrnssrrllhsl;rrt#'rllrtrl nInrllI m uns]sm mllnﬁ)lll?]lrlr?lsrpllrrnnlrrr{r?] flen sliliiimnl nf uny rrsieiriines In lm ilri Inentlim nffreiine Hm
gl B B i) o Rl B ety A o i e
ilosilig for [li ilnii fram llm liun* tim  would Imnn nvnilnhlr rnnrili. , R I o
tiiMii-_nffrrinc stiileinrnt is prm Mnl. Kvrn nhsrit surlt rrynel In; rmrm| linn nf llm 1*uivinnu inlrresl canitiiintly: nml )
lids f||r| tugelhre willi llm qrarently — Inw. fimirvrr, lm - prunlls rnt| -inng nf _auIn G Plinpitrullvr, :n nirnunlnnl*s sinlrinent. If nnt tvns prrparril,
unsnlistm tort rspl "firiuc ttilli inninin uhsrrlmn il i d rSI%nr rn|nIr iis In (Im ihilmlilillily fur frileenl lurnnm In\ [inrpnsrs liy Hir nill nwiirr
Inn_'Vnnling off" periods "nil'll ns llinl n sy flrqu ,Ifrn'lh le S [ In nf renl rsinlr loves mnil Inlrrrsl pultl liy thr nssnrinlinn.

'mp'l'sm “lm”r “”lf“'””' irnl lsinir ”m”t” Hull |t i ”” q mlmf Shntr (hi Tlir nssiii*Inlinti, williln 1U lists nflrr n mpiest liy n milt ownrr, «tinll
ISIr;l” rllnnnrlnnvnnllmlinrlllnlllrslsAlrntH sPnppr?lrltlsr Fr]]md 'g phmVHrTrll il 1im |r{nm¥1mns Itin furnish n it 1Elendr canlullijuc 1im liifririiiiillYin tireessnev In rundile Hin null
in rh iirr 0 ininiiiinm perlodppf pllrlny Pl'lfll'” H iim SUhISH linn iS5 iu mhﬁ' ntvuri In rninplt willi tills srillnii. A mill miner prutMine n rrrliflrnlr pur-

suniil In sulisrrilull In) Is mil Hnlilr In Hir pmrluisrr fnr any iTiimrnus Infnr-

Inluri'n ilrlivrry nf n ‘pnlilir offering ||m In nn ricl'l nprrlnlllnc purdm*

ViEitellirlll nml ran\riillM'r. ) Ir m‘q |n|r nrﬂ rr mq 1 In innlinn pravlilril hy Ilm nssnrinlinn nml Inrlinlril In lm rrrtlfimtr.
. I'mlrrstdisis-linu (nl lim_fnilurr ?n”” pnnlt”r mquS”nm h.n |0ml[ts @ A pnrrlinsrr Is nnl linlilr fnr any impnlil nssrssuirnl nr frc qgiridrr Ilinn
I|I’|I\H n pn“l” nffmnq Slnlrmrnl IS m Imqurlnl Wil IS nriinn Him niiinmif*si*l fm fli In Hm rreliflenle prrepnrril liy tlm nssnrinlimi. A mill
In-farr inmr.wimr tinrs nnl rrsull in ono neningl lim ilrrinrnnl. S : . : : !
mi hit Is nnl Hnlilr In n puirlinsrr fur HIm fnilurr nr ilriny nf 1In nssnrinlinn
sinliilnrv riglil hv lIm pnrrlinsrr o . ] " A o '
In pirnMr Hm in Hfh'nle lii n IImrly innnimr, Iml 0lm piirchnsr rnnlrnrl Is

mlilnlilr hy Ilir piinlinsrr tintll thr ivrliflrnle hns Imrn proviilril nml fnr |ri]
ihi.vs Hii%ii*"itflrr nr mil I rnnvrynnrr, whichever first occurs.

1 4-109. Resales of Units " hlienlinil | i if
. . . . 1 Hm ini-n nf Hm resnle nf no N nhlicnlini n prnvur m iiifnriiiy-
i |n| err_pl_ In Hn rosr nf n s_nlr In whirli |Id_ltrry nf_n pulllll: offl_dnc sinlr- unil hy  privalr uwdil nivarr wim s linn In llm onnil nivarr within (U 'Inis
niriil Is rripilrml, nr unless r\rinpl nmlrr Srriinn “I-Hil(h), n mill nivnrr simll mil n ilrrlornl ur n oprevmi in Hm nflrr o rrlpmsl lor sinli infiiruuilinn.
furnlsh In n pnrrlmsrr I|rfnrr rxrciillnu of liny rnnlrnrl fur snlr nf n mill, NI mnsiiiirs®i nf srllinc mil rsinlr fnar his Umlrr Srr||nn 9 |||2(n 11121, lIm nssn-
i*. ii rnpv nf Hir ilrrinrnlinn (nlIlnr Hum nny plnls nun nrramil, n pnlilir nffrrinc sinlr- rinlion is rutitinl In rhorc* m unil
nml phmsl, Hm liylnws. IIm rules nr rrculnlImiH nf Hir nssnrinlluii. nml n rrr- wii'ii* in si nnl Im proviidlnl.  Neroser- OWNTE norriisnnnlilr fre for llm prrp|I
Whirolr riintiiinluc: I hiilr).  Nrverlindess. Miere nee o linn nf Hm rerlifien]®, - Shiuihl llm
1)« sinlrinriil dIsdnsinc Ihr rffrrl on tim propusril illspnsiHnn of nny ":]'p'l'r:":‘t forls IWIII:II' nk purrhln_srr Pﬁslp”nns“prqplfl?:ll |r|]|mprlﬂll|“ﬂlllltrlner.'\;\lrrlllljfl1-|

- N . . shnu invr iu nrilrr In innkr n rnlinn-

:c:l"_ nf firsl rcfusnl nronitire restrnint nil i free nliennht iy of fin nl jiulciiiriit filmiil  1im intvisnhitity of  linve n riclil In nrlinn neninsl 1lm :is-
- ) i i piirrhnsiuc  Iim pnrlirulnr unil,  Ac-  Sncintinn pursunnl In Srrlion 1 117
L) n sinirinrnt selline forth Ihr nmnunl of Ilm innnthly rammmi ex- ranliucly, rrli wuil mumr nnl rripilrnl o. Umlrr siihsrrlinn |rl, if n_pur-
piiisp nssrssmrnl nml nny uulinh! raminnu rxprusr nr sprdnl nssrssnrnl N ruruir.il n puhlir nffrrinc sintrment  Chnsrr o rrntitrs  u  reside  I'l-rtifiriitr
currently ilnr nml pnynliln from LIm srilluc mill ntvner; 11 0 mi*lrr Srelinn - In2(r) nml nnt  rx- Wf“”I|II foils Indslnlr [Im plrlopedr nm?unt
. P . rinpl nmlrr Srrlinn 1 (] is - O unpni nssrssmritis —aim tinm
D n sinlraral nfnny ollnr fees pnynhir Ty nill nunrrs; ) ) ipiiml lu furnish lu n resnlr piirrluis-  INr pilrrhosrd unil. llir piinlinsrr i
M n oshnlitinriil nf nny roplink roxprollinees iH(MW]uifaM>y-Hir nssnrtir- 10w re. hrefare Hooorxitrudue uf onnveorun- o linl TR furoant nifinnut crenlrr flinn
IImt far HIm rurrrnl nml 2 nrxt sucrrrilliiR flsrnl yi®nrs: "1 Irnrl nf snlr. ii rupy uf Ihr ih"rhirllHuu. Hint disrinsrd in Thr ri'snh’ rrrI|f||||Ir
L4i n sl.tilrini"iil nf Lhr ninuint of nny rrsrrvrs for rnplinl cxprmlllInrrs h'_'”'vs' r]ml' rolts unl t:rcglnllnu_s nf o lrransr i r&snlr purrlnr s drpl nd-
unt nf fily portions nf tinsr rrsrevrs ilrsiconinl hy 1in nssnclntlon far Iie nssnrintinn nml n vorirti nf fistnl, 'l upnn tin* nssnrinlinn fur itifuruin-
' " - insnranrr. nnil olimr in(armitbimi ran- linn willi rrspn-l tn o [lir Pnlsnllnllnc
nny sprriflitd projects: rrrtiinc tin rijuinin intreest cniiwiiiii- -+ NSsrssmrills n(10|||5| il nil wliirli
(H1 (Im innsi ns nil idiculnrly pirpnird luilniirr slirrl nml Inrnnm nml Ii nml 1lIm unit. euuti'liiphlli's Inninc. il is nll"Crllirr
rxprusr shnlitinriil. If nnv. nf Hir nssnrinl lull; 2. While Hie nhlicnlinil In prmiilr lippruprinli* Hml Thr nssnllnllnlll sininl’l
(71 Wir rureenl upitriilinc halcrt -if Thr nssnrinlinn: Hir inforuuilivu rrepiirnl hy  dhis srr- M prohibited f_mnt [nlrrinlin line
linn rrsls upnn rorli unil nwnrr (simr Crrnlrr nssrssmrills  Ilinn  [linsr  dis-

Winl il nwnrr), Ilm nssnrinlinu Miis  piirrluisr.
(NN

9) n sInliinriil uf iiii.v misiillsfgiJInlcmrnls ncninst llio nssnclniln o S, o : ) :
® 1l ou s m ! Hinu thr piirrhnsiT s in priiily only wilti  rtosril prior lu lln* lini* "f llir rrsnlr
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4 4-110. Escrow of Deposits

Any deposit nmdc In cnliiicellim tvllli lIn* itiiiihnsc or resemdlnu nf n nidi
frnm n person leipdred In deliver n piddle offering HInlemeiil pursunnl In See-
Hun 4-1112|]c) must h-ptmvd lu escrow nud held elllier In lids Stole nr In lhe
sinle where Lhe unil Is lornlet! tn lin neeuunt deslgniiled solely for (linl pur—
pose Ly |n licensed title Insiirniiee eoin|mny| |nn ntturueyl |n licensed real es-
Inle hmkerl |nu Imle|ieudeiit hmideil escrow cninpuny nr| uu liinlilul i"n whose
liceimids nre limiireij hy a gnver iiiuvenliil ngelicy nr IlIMtrtimeiil illity iinlll (Il de —
livered in Ilie deelnrnnl nl closing; () delivered to (lie decInrunt Ikcuiiso of
Ihe purchuscr®s dufuult under n eimlrnct to purchase the unit; or () refund—

ed tn the purchaser.

COMMENT

t. Tliis section applies lo Ilie snle binding itiilmet nr piirMinul lo a nun-
by persons rupiired. lo furnisli puldic Hill ling rencrvnliunm_ngreemeiil (with
olfering slulciiieids uf residentilll unils  respret Mo wliieli 1l puldie offering
and of non-rcsiileniinl unils iiidess HInteiiieiil is required under Seeliuu
wsitcd pursiliint lo Ilie provisions of 4-101 (b) (UI).

.Section 4-11)1. Il does not npply. 4. In some Mules eurreul prm-lite
however, lo resules of uuils between Permils escrows lu lie held by ecrlnin
private purlics. tillo insurance or eserow eonipuiiies,

2. This seeliuli provides deelnrnnl n  nllorueys, or reul esinle brukors. Ac-
number uf eliviers ns lu Ilu* appropri— cordiugiy, Ilie [lireekeled  liuigimge
ate escrow llgeill. Whether Illie escrow sbuiild be iiielmli*d or deleted iu accord—
Bgrnt musl deposit llie funds ill uu in— ance willi lotkl prneliee.
sured Ilistilu lioiaul depository, or ill NI 5. Under Ibis seeliuu, nuy ilileresl
pttrtieulur type of iiccounl, depends on enriii*d on 1l eserow deposit muy, but
Hale law ur the agreement of Ilie pur- need mil, lie erediled lu Il* piirelmser
lies. To minimize record keeping, uf lit closing, lidded lo iliy deposit forfeit—
euursc, Ilie hislilillioinl  deposilory ed (o tbe seller, or lidded lo nny depos—
could ilsclf I the escrow ngont. The it refunded lu llie piirebiiser.  lu
seeliuu dues nol require u srparule iii-  shurt, disposition of liny inlercNt is left
couul for eneli unit, so IIml mingling  toagreement of Ibe purlies.
uf funds in u single escrow weciililil 0. lu some sliiles, sueli ns New
would he permitted. The iieenunt mny  York, [lbe siibsliliilbm of u bond in
be belli eillicr in Ibe slnle where Ilie pbiee uf Il deposit escrow is penuilled.
uuil is loeulcil, or iu Ilu- eiiueling The evidence iiidiriiles, bmvi-ver, [Iiml
sinle, in recognition Ilml buyers ure 1iu iiuiiiy instances tin* use nf Ibe bond—
often from outside Ilie sinle where Ilie ing device Ims forced pureluisers lo in—
uuil in hienli®d. cur pit Ikl tilll costs uud delay prior lo
3. The eserow requirements nf Iliis obtaining refunds Ilu wliieli they nre

seeliuu apply in euiineelion willi uny entitled. For Iliis ren—son,____lliis Act
deposit mode by u purebuscr, whether docs not include Imuling us Il nllurnu-
such de|]Kinit Is made pursuant lo a tlve lo (lie required escrow of deposits.

COMMON INTEREST OWNEUSHI> § 4=112

(D In n cnnperiiHvo nr planned community, Unit unit nml any lIm-
Heil iiiuuunii elenii*lils usslgucil (herein, ur
(] simll provide ii surely liinul nr substitute cnlliilcrul for nr Insurance
ngninst tlm lieu ns provided for liens uu leal eslnle iu (luseil appropriate
refeieiiees In genernl slnle law or .Sections r>-211 and 0-212 of Ilio Htn %
Uniform Simplification uf I.nml Transfers Act),
1id Ih*fore conveying real eslnte tu tIm nssuelullnn, the declnniiit simll linve
Hint renl eslnte releiised from: (1) ull liens the /met Insure uf wliieli would
ih*pilvc uuil owners uf any right uf iicirss In or enseiueiil of Mtppmi uf llmir
nulls, uml (21 nil utlier lleus un [Hlinl renl eslnle unless tIm public offering
statement deseilts®s certain renl eslnte lhut muy lie conveyed subject (u lleus
in specified inuoiiuls.

COMMENT

l ‘I'lie exemptjon fur_ willnlrvvijltlt; wilhtuil Inking aleps lu see lhnl llie
renl esinle sel forili iu siiliM'iiioti (n) rigid i wilhdruw 1Is exercised. If Ilm

is designed lu preserve (lcviliilily fur
ihe dcifiiiiiiii in lcntis of flouncing nr-
magi miiln. [l deals willi llie unusual
mse in which n unil Ims heen assigned
a limileil cninmnli clement (far CMitti-

ple, i %m king spnee) uu reul esinle

ttideh Ihe iIi'teIoFer Inis _llie ri.?,ht tu
withdraw ~from l[lie eoniimin ilileres!
louiuiunili." lu IIml ease, Ilie limiled

euiiuuuii_eleliu'lil cnu lie nssigned 11 lhe
unil - wilhmil relense of liens ur its-
suiuplinii of Ihem hy llm uuil owner.
Theorelimllv, i developer miglil par-
liiiny uvuid lhe lieu release ~require-
ment uf subseeliuu_(nl hy plneinq purl
nf lm limiled = eiiiuinuii” elemelil " im-

priiveiiieiils Slleli ns n Parklngi garage

un willnlriiwuldi' renl eslinle, Tly dmngI
so. it euiild separately mnrlgugie [m

purl uf Ilie limited is nmm elemenls

wilhunl being ohlignli ~ lo iliseluirge
the iiuiilguge ur seenre pnrlinl releases

when imlivirliml unils lu which Ilie lim-
itelg cuinmnn elcmenlH are assigned lire
sold.

If n uutrlgiige nr nlln-r lien erenled
hy ur arising ngninsl Ilie developer ill-
Inches lu withdraw aide reul eslnle nfl—
er llie declaration Ims heen recorded, a
lapse nf Ilhe developer®s right lo willi-
draw [llie real eslnle wnuhl also termi—
nate ihe riglils uf Ihe lienors, sinee Ilm
lieu would fiillncli only In Ilie develop—
er's iiilereal (lhe rigid lo withdraw).
However, an alert liewur wuuld uu)
permit Ilm right lu withdraw lu lapse

miirlgnge ur idlier lieu nltnelied lu the
real “esiide mid was perlciled hi-faru
lu) planned nmimuiiity dn hiriiliini was
recorded, lapse uf llie rigid Iu willi-
ilmmw  would mil affect “lhe lieuur's
rights nml il iimM foreclose nil llie
real eslule whelher ur linl lhe develop
er had Imd tim rigid lo withdraw, as
a priicUenl miiller, whelher Ilm nntrl-
gnge or oilier lieu ngnins| withdrawa-
le reul eslule ariseS before or after
[Im lleelaralioll is reeorded. nnil own-
ers mav find llinl, if (lie association
does nol relense liens iiii willnlrawnhle
real esinle eulitnillilig limited eoiaiiiun
elemenis. lhe lienor™ will Im nhle [u
withdraw the Innd uud deptive the uuil
owners uf ils use. Therefore, uuil
purehusers nml limir eouiiM-I sinmhl he
terl Tu il piissiliillly. )

. Xnbsccliuu ¢y will mnsl euiu-
mnnlj lipplv ill the ease of n planned
eommonili. where all uf Ihe tsimmni
elements, whatever (hey mny he iu il
Fnrtu_ulur_p,rOJeeI, must he “uwneil hy
lie lissiieinliull. see seeliuu | IIHI(t],
or in n ciioperidite, where si'i-liuu 2.
101 requires Ilm| nil the real esinle
comprising lio isiiipcrnine iiiiist hr
eunveyeil lo Ilie ns-uiiniinu at the lime
lIm eiHiperidive is irealeil. The see-
linn would also apply, however, in Ihr
event oilier real estate, such iis nails
or oilier real properly not .suhjeet to
iln* declaration, is conveyed to ghe e»-
social ion.

1 4-111. Release ol Lions tovVN cm

(n) 1ii llie case or n sale or u milt where delivery of a public offering state—

ment Is required pursuant In Section -1-102(e), n seller i

(1) before conveying u null, ahull record ur furnish lullie pun Imser re— iz
leases of ull liens, except lleus nn renl entitle timt u ileelnrniil hns llie

MlaJtAoJdl

_ s
5 4-112. Conversion Huildlngs

right lu withdraw from the common [Ilileresl cntuiuuiilly, Hintllm pur— (i) A di'clilinnt nf it eomuinu luleiest eiiniiuoully eotduining ['liiiviTshin
chaser does lint expressly ugrcc to lake subject (o ur iissuim* nml TIml huildings, Niil till} til'lller who Intends i offer noils lo Klich n iiiliituou Inter-
cnrumlicr: est eiililliiuully, shall give emit of the if-1di‘iillal lettmtls nml miv residetillnl
I u it niduloininliun. Unit mill nml 1ls common element Inlerest, Mihli'itmd In piissesslou uf n portion of n mowT-don liitildlui: mdlie nf Ihe
ti11

ami
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rnnvrr.slcui mul |tnivliji< IlImse persons wllli Hir piddle offering slInfrrnenl im
Inlrr Ilinn 120 days before Ilir teimids nml nny Riiltli-iinul In possession nrr
tnpilrril In intnle. Tlir miller must set fnrlli generally Illie rights nf Iriinuls

mul siiliteimnls nmlrr [Iliis serliuu nml must «k* Llininl ilrllverril In llu* unit or
mnllril liy prepnlil Hulled SlInlrs uinll tn tlie tenniil nml sulilenmil nl Ilie ml-
ilrrss nf Ilip null nr nnv nllirr mailing mlilirss prnvlilril iy n trmml. Nn Im-

mil nr siilitennnl may lir required tn vnrnlr upnn less llum 120 ilnys- nnllir.
i\rrpl by rriisnn nf ininpaytnenl nf rrnl. waste, m romliii®l (tint (IMuilm nllirr
Irnnnts® prnreful enjiiymeul nf Hir prrmlsrs, nml (lip Inins uf Iir inuaury
inny nnl lir nllrreil d m Ing Ilial perinil. Fnilurr In clvp iinllrr ns rripilrnl by
(lil« srrlion Is n ilrfrnsr In nil nrlinn for pnssrssinn.

@il For [oll] days nfler delivery nr tunllinc uf Ihe miller deserllied lii snlisee-
thui (nl. HNu* person required In glu* Ilie imllrr shall offer In rnnvry rnrli mill
nr prnpospil null nrrupieil fnr rrslileiilinl use In the Irnunl wlm leases Hint
mill. If a lennnl falls- In purchase HNu* unit during Hint |I10] day perinil, llie
offerr*- may iml offer In dispose nf mi Inleiesl In IIml null liming IHir followe
Inc |lru] days id n price nr nil terms mure fnvurahle In llie nffeiei* IImn llie
prlee nr Irrnis uffeied In lhe lennnl. This sulisertluii dues nol apply lu nny
null In n eimxersinn hulldlug If IIml mill will Is* resliielrd evrluslvelj lu
mui-rrshlenl Ini use nr Ilie iHiiindarlrs nf lIm rummled uuil do iml sulisIniillul
ly rniifnnii tn Ilm dimensions nf tin* residential mill lirfnir ronvrrshm.

®©) If n seller, In vinhillnii of sulisrellnti (In, conveys a mill to n pun Imser

for vnhm ivim Ims mi knowledge of the violation, Hu* rrrurdalhm uf Ilie deed
rnnvrylng Hu* null nr. lu a rnnperallie. Ilm rmnejauri* nf 1Im nnil, exllii
glltshes nny right a lennnl limy have under suliseel Inn (h) In pmrlutar [liml
null If IIm deed sinlrs IIml (lie seller lins entnplled wllli suliseellnu lid. hut
Iie romp.vnnrp dnp*i uni nffeel HNu* right nf n tenant In rrrnvrr daumges from
tim seller for a violation uf sidiserllou (h).

fill If a nnllre of nmxerslnu specifies a dale liv whlrli a unit or piopusrd
null iiiiisl Is* inrnlrd and otherwise compiles wllli the previsions nf (Insert
opprnprinte slnle siininnry prnress slalulej. the miller nlsn rnusllliilrs a mi-
Her In inrnle sperlfied hy timt sintule.

(el Nothing lu (Ills spclinn Jiermlts tennluntinn nf n lease hy a declarant In
violation nf Its terms.

COMMENT

1. our of Iio most innlroversinl 1s-lie ennversinu nf rentni units in in-
sues In Mir firhl of common intrrrst  Ner-eily nrens lo Indiviiliinl ownership
lo con— freﬂuenllv results iu the sinliilizidinn

rnmmunily development rclnlrH
version of rentni buildings In n com— Of [Im bU||d|n?s rnneernrd. thus provid-
mon Inlerest community. Opponents |ng nn |n|pnrnut Irehlllqne fur use in

nf conversions iwInt mil Ihnt Hio fee- Nelghborhood preservnliun nml revilnli-
quenl  result of ronvorsinlis, wlileh nr-  7.linn.  This Keelloll, wliieli seeks In
eur prinripnlly In Inrge nrlinn nrens, In  hninneo limse r0|npe||||c |n|en S‘S IS
In ilispin. e low- and modernir-liiriiine hnsed priiieipnllv nu_ silidlar prnthduitN
lennids nnd provide homes fnr mure SOt forth in Ilm eoiidmiuiiimn sinlule.s
nffliienf persons nhle Mo nftord the Of Virginiu nml llio lislriel of Cuhim-
higher prices wlileh Hie rnnvrried liin,
npnrluirnls entiiinmil.  Indeed, nliulirs 2. in nn n||emp| In strike « fnir bid-
indirnle Hinl tho liurden nf rnnvrrshm nnee hriwrrli The rninprliug inleresls
dispInirmrnl fniIM iiiiisl fregnenlly nil f reidnl leuiuds nml pruspeellve own-
low- nnd nindornlo-iarnnip nnl elderly ers saliseeliull (h) provides llie lennnl
persons. At Mlie snnio time, Ilie eon- n yigid for (10 ilnys In purrhnsi* llio
versimi of n huilding In eominnn ¥t ni “ylijeli he lenses nl n prlee nnd nil
Cidisimlii erenso i property e, letms offered iy llie di‘clarniil,  The
n resull wliirli prupmirids helieve enn snliseelien disiniirilges Ulireiisnuillde o
fers liy deelnruiilk liy proiidiug liml. if

hr nn impnrinnl fnelnr in eiirlnillng
lhe prnlilein of doolining nriinn Inx |0 Irnnul fnils lo neeepl llie lerms of-

linsrs.  ITolinucnls nisn puint mil thnl  fered. llie drelnrnnl nmy nnl Hirreiiflrr

.erplimi is Hint, if nil nP||r||||e||| is sub-
i
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m-l Ilie unit nl n lower prier or iijmn  nuieuduii'U* lu lliis rrrliiio nre lines-
more fnvornide lerms In n Ildrd person  nnty In_ennfurm_In_llie priiiijliirrs Rr

far ut lensl 1SO dnys. llowever.' Hie snfisinnliie rripiiri-nirnts m-l nip in |
drelnrnnl s linl requned In offer resi- ~ renl rnnlrnl Inws nr whelher inndiflm*

milinl Iriinuls Hie rigid In pureliiise  Holts lo the renl ranlnl Inws nmy hr
enmmrrelnl lldls ur In"offer In sell In reﬁuned ns norrsull of The runrimenl

Irmioln if Hie diVii'iisinns nf Ilirly P f Iliis seelioii. ,
vinos ||Fnrlmru|s linvr heen siilisinu- *i. Kxrepl for llie rrslrii linns on

linlly nllered. The rensiui fr lids rx- ?ermlssmle evirlions sinird in «nh«ee-
ion (11). liis art does uni 1-imuge (lie

miiiled or if Inn lipiithnrals tire  Inw of simuiinry preess in n sinie.
merged inin n single ptnuueil euiumilid*  As n result, if n lennnl refuses In vn-
IV Uuil, ruiuplinnee willi llu- require-  rnlr ihr promises following IIm (20-

ineiils nf siihseelimi (Id would he im- dny nnlire, Ilm usunl proiisinlis nf [he
possible. slnfes smnman/ proress  slululrs

2. diirisdieliuns  willi rrnl inidrul wnuhl npply. while nny defenses ninlin-
sinlules  slinuld  rnnsider  whelher  hie (0 n lennnl would nisn he mnilnhls,

5 4-11.1. Express Wnrranllrs o( Quxllty
lal Express wniiiinlioM ninde N nny seller In a piirelmser nf a IMiil. If ro—
Iled upnn liv Hu* pun Imser, nro erenled ns follows:
(11 iiii.v affiiumlinn of fuel nr promise wlileh relates In (li
use, nr rights appurlcimul Ilmreln, urea linpioyruu®iits lu ilu* e
(eirsl rnmmunily IIml would illreel ly henefil the unit, nr (lu* rigid In use
nr have Hu* Is"imfll uf faellllles nnl Inrnleil lu (lie enniinnii Inleiesl emu-
inuully, eientes nn express wnrrnnly Ilinl the unit nnd related rights nnil
n«es..yvlll enufurm In Hie nfflrumlinn nr promise;
(21 iiii.v model e.r deserlpllnii nf (lie physirnl elmraeli TlIsHes rif (lie rnm-
mnli Interest riiiiuuuntly, Inrtudling plans nud spcriflenlinn* of nr fnr Im-
pimeoiniiln, rrenles nn express wnrrnnly that (lie rnummn Inlerest com-
tnuidly will ronforiii In Ilie umih*l e. de.scriplinn:
L'D liny deserlplliin nf Ilie ipmiillly nr exlenl of llu* renl estate compris—

ing the roinnmn Inleiesl eiitiimuully, Inrliidlng pints nr surveys, rn-nlrs
itunn Inleiesl rnmiiuuilly will ronfnrm

unit, s
itiumil In-

iiii express wnrraiil.v Hint the cii
In the ilcsrilpllnn, suhjeet Ineustnumry Inlrrnnees; nnd

(11 n prnvisinu Hinl it piirelmser nmy pul a mill only In » sperlfied use
Is llIl express wnrrnnly Hint Ilie sperlfied use Is lawful,

i) Neither formal words, surli ns "wnrrnnly" nr "giiarunlee”, mu- 1l sperlf-
le liili*tdhni In nmlie !l warranty, are nrrrssnr.v 1" ereale llll express uariaaly
of quallly. Iull Ul s-liileiveilt luirpinlllig In Ib* inelely nil iiplulnu nr ennuurndn-
Him nf Hie renl rsinle nr Its vnlup does lint rrente !l wnrranly.

fel ny euiiveyaiiee nf a null Irillisfers tn (lie piirelmser nil express wnrrnn-
Ies nf ipiiillly 11101l1* liy previous sellers.

COMMENT

L This srrlinn. Ingelhrr willi See- tnlinns in_ llm Rurrhnsrr unrnmt
linns | 111 | 119, "nud 4-110. nre should hr found iinfrss j|.1s ihnr Hull,
ininplil frm _[Im_rrnl rslrile wnrrnnLP/ Hmr l? [Im Lnn of Slmd u*greemrnl
proveinns. rniilnilii'd iu Unihirui - 1m r|nrnn| us nrgnli-il minim |
[,nnd Trlllisnelluns A?J g whigh rrr?] Ird [Im p HHIdIOII ,
This sritin, wlirli pnrnlrls Srr- , srelnu nmkrs i jhnr
Hull 2 "0s r]t UI/I'A. drills W”|I ex-  Ihnl ’1 sPrel ie inltnlinn In mnk n
press wnrrnn|rs Hial is. willi wnrrnnly. Is nren-surx If nU)(_I nf In-
ri'tplinns of Ijm  por ImstT trrnln| hx fmlurs |||rn||n||nl Al s||h3|¥ HI ql
ntmﬂ}nr, enaguel ;i dnlnran rre mﬁ ép f Ilir u|5|s n U
nt||r ni will |||t| |ru|m|I uf Iir sae gniuhriweell lIu* parlirs, ~ Iu nrunl

iinriplr. [Iml. riplii-r, represrn| |IIUIS dr li
|I is rsPahij éllrd , Ihrp|,r| |||rnn| pziprnnl nFn rrnlp MIW‘ Yllleresl
lii'led so ns Tii erenle pnrliinfur expre romuimiity prnprrv urmglhr luir-

115



a fiu COMMON INTEHEST OWNEHSHII*

gaining process nrc lypit-iilly regarded
us ii part of Hir description. There-
(nre, no rlit'iilnr reliance nn tlie rep-
riM ninlii nerd Im shown in urilrr In
Wi-iue HIFI inln e fnlirie nf lin;
agreement. Itiilher. llie burden 1ii on
Hie ilerlnrnnl In shun- ihui rrprisrnin-
linns ninde in lhe bargaining process
Hire nnt relieil ii]Jiun hy the purchaser
nt Hie liim- nf coiitrurling.

I. Subsection (iillll provides llial
(rliresentiiliuiti m In ini|imi eininils
nml  rue ies linl Ineilleil in lhe min-
ninii ilileresl iuinninnily mny erenlr
express «nrrniilies. Ibale ranis often
iimitl HIml reerenriniiiil fm-ililii-H, nurli
in swimming pools, golf courses. tennis
lonrts, ele.. Hill he iunslrneleil in lhe
Inlnre nml Hnl nnil owners Mill linve
Ihr right In ulili/.e uueli finilitirs vine
iniiilmeleil. Mneh usscrliniis lire in-
Umleil lo lie included within the Inn-
gunge “have llie lienefil nf fneililies
nn| Ireilleil il Iim 1 niril eomliiunily.”
If. ninler the eirenmilanees, sueli im-
lirnveiiieuls wnuhl benefit Ihe unit
In"ttig snhl, Ilien the ileeliimit mny he
liuhle fur hreiieli of express wnrrnnly
mf they are not eoni]ileleil. Sneli [liuhil-
eLv Is distinct from Ihe ileeluruiil™n ri
:nlimiK, miller Seelioii 4-1 lil, to inlii-

| liihrleil "M11ST
HU 1IULL.T" nn Jihils nml plnns,

5. Under Nuhaetlion (h)(1), ii con-
rnel prnvisiou pcriniltiiik Ilie purchns-
r lo use n euinnion ileresl eimimmii-
y nnil only fnr u specified iisl- or uses
reules iiii e»press ivurruuly Iliut lhe
mil mny iuwfully he used for lhut pur-
nse. Therefore, if Ilirrr is u limilu-
inn on use, lhe resulting express war-
uuly eoulil nol he ilisi hihueil by n ilis-
Inliucr of implied warranties uuder
cellon 4-115.

4-114, Implied Warranties of Qualify

0. Tlir precise lime when represen-

InliniiH set forth in siihsfilinn qur nre
ninde is lint luulerinl. The side ipms-
liuii is_uheiher the ranguage ur utlier
repri'M'iitiilioils nf the dei liirnnt ure
foirly lu lie regarded us purl uf Ihe
ctmlroil helween the pnrlies.

7. Suhseelinn (1Y) makes eleiir (Iml
(@ ih iml necessary in the existence uf
n warranty Ihnl ihe deilnrmil Imve in-
leiided lo nsHiifiur n Humility oldign
linn. 0n ihe olher Hiiud. mere stale
infills of opiuiuu ur euniiiieinhiliuiis hy
Ihe derInrnnl do mil iieressiirily rrenle
warranties. Whelher i purlii uliir
Hinlenient purporlH In 11" inerely npitc
imi comnieiidntioii is hashally u
qill™ ii of whether [HIn* ptirrlmser
eould rensouuldy rely iipmi lhe sinle-
lili"iH as a meaningful represi*iiluiiuii ur
promise whllili rcspis-i in the plmiued
community. TImt Heleriuiiiulimi dr-
pitiuls, in turn, nol merely ii|»in (lie
wunls used lull ulsu iipuii ihe relalive
(“liurnelerislies uml skills uf Illie par-
lies. Thus, n ri'preseii nit hy n de-
I"luriiiil lu §l nuviie purehiiser 1Iml &
particular idnmicd enmuiunily uuil is in
“gnod condition”™ mny he mure [limn
mere iipiuiuu ur euimucinhilhiu, while
Hie mume sluleliieiil hy n iimiec seller
lo a professional buyer would likely lie
only opiuiuu or eoiiimendttlion, nml
thus nut a wnrrnnly.

The provision of SuliM'elivii (e)

Ihui lhe conveyance uf a uuil Irnusfers
0 the piirelmser NIl express warrmilies
made hy priur declarants Is iuleiiiled,
in pnrt, lo moid lhe possibility lIml n
ili-i lurunt  eon 1d negate his wnrrnnly
obligations through Ilie deviee ul trans—
ferring u unil through u shell eulily lu
the Ultimuto purchaser.

(») A declarant ami imy denier wurriiuln thnt n unit will lie In nt leu.st na
uul condition nt the earlier uf (lie time nf the conveyance or delivery of pusscs-
on as It was nl the time of contracting, renHimnlilc wear und tear exeepled.

(h) A declarant and nny denier Impliedly warruula timt a null uml the com-
ou clementa In the common Intercat community ure suitable for tlie ordinary
tea of real estate of 1tu type und llmt any luipruveiueutH made or contracted
r by hint, or made by any ]>eraon before the creation of the common lutcrcHt

etmmmlty, will be?

(1) free from defective innterinla;

nud

(2) constrlilted In nrcnrdniiee wllli applleable law, according lo sound

engineering uml conatnicllim atamlarda, nnd In a workmanlike inuiiiiei".

(@) lu addition, a declarant nml nnf dealer warrants lo n puri®lmser of u
ill tbnt muy tic used for realdentlal use tImt uu existing use, continuation uf
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which Is contemplated by tbe parties, does not violate applicable law at the
earlier of Ilie time of conveyance or delivery of possession.

@Ml Wiirnintles Imposed by this section nmy la? excluded or modified hb

specified lu Section |- 115.

() Hir purposes of Mils seellon, liiipiovcmenls miide or euntrncteil fur by
an affiliate uf u ileelarnut (Section 1-103(1)) nre made or controlled for by

(Im declarant.

(ft Any conveyance of u unit transfers lo tbe purchaser all of the ileclur-

mil*s "Implied wurraulies of quality.

COMMENT

1. This seelinn. which is liiiicil upon lie iS aware, he nmy lie liable to the

Million *J MI"l uf UI.TA, ovvrlin -i lhe
rule slill applied iu niiiiiv sinles lInl a
professional seller nf reul estnle ainkes

on implied wnrrmilii-s of ipudily (lhe

rule of "eoeeo/ eoiplio™). In reeeat
years. lIml rule has heen immisiugly
rei agnized in ii relic nf tin earlier age
whose iiiiiliiiiied evi.ilenee ihfeiils rrn-

suiuible especial inln uf purelinsera.
Millie lhe ML'tn".i, inure unil mure inuris
liaie euiiiplelely ur partially abolished
Hn- iir-inn miZilur rule, and il is clear
IHnl ihr judicial tide ii now running in
liimr nf Si Her lipliilil«.

J The principal warranty imposed
Under ihis section is lIml of siiilahility
nf lailh llie unit and euiuiiiun i-Imiiiits
fur uidin.ui uses uf real estate of sim—
ilar l.ipe, nml uf ipudily nf emislriie-
linn.  Ituth nf iheie warm lilies, which
arise under suits.eliuli (ld. are im-
piiseit null ngninsl iln liiranl.i anil deal —
ers and mil ngninsl unit owners .selling
hitir iiuilm lii others.

{).uri'lmser fur fraud or misrepresenta-
ion under Ihe miiimnii law uf lim
Mlule where llie Iransmlinii nrrtirred
Aim. the wurraulies iiitH>ied hv this
seeliuu may he used lo give content lu
n general “"guarantee” by n nun profes-
aiutiul sgller. o

. The wnrrnnly as lu ipmlilv of
constriu-lion for improvemciua made or
eiintriii'led fur by Ilie declaru'i’ or
made bv nny person before llie j  a
liun uf the cnmmnn iuli'rext euminiiiiily
is liroiuh-r than llm warranty nf suitn-
liilily. I'lirlii uliirly. il iiupnies Hiibilily
fur defi'iia wliieli 'muy uul be so seri-
ous ns lu render llu- "units or culiimuu
elenii'lils unsuilalde for ordinary pur-
oses uf renl eslnle of similar type.
oreover, aubserliini = (c) Er_e,\/ents,a
derlnriint from  nvoiiling “liahilily _willi
resprel lu the ipmlili “nf_emislriii‘liuii
wnrrunlv hv having iiii nffiliiileil elilily
make IIm desired iuipruvenieiilN.

(I. Under st.Vrcliuii (e). a ili-t'Inmill

3. Many recent canes have held Hml also wiirriinls to a residential pun bas-
a seller uf new housing impliedly war— er IIml .. existing use . nilli'llmilllill

rants IIml lhe houses sul.l nre luihila-
ble. The warranty uf siiilahility h-r
Hiis Ael is similar lu the w-iirriinly uf
Im Liliibilily. llowever, under Itie Ael,
iluz warranty of Kiiituhility applies to
Imlh  unils anil cmiimoii elemenls ia
Imih rummereiid and rc.iideiiliill cum-
limn ilileresl eiimmimilii®i. If, fur ex-
luiiple, a emiimereiiil uuil is sold fur
iummeri ial use ami is mil suitable for
lhe urdinary uses uf cum limit interest
cuiiimiinily units uf Hull lype. llie war-
rnnty nf Miilahilily has heen lireiulu*d.
Mureuver, this wnrraiily uf suitability
arises in Ilie ense uf used, as well *IN
new, buildings ur oilier i ruveineiila

in the iiiiiiiiiuvu ilileresl eui

h
lib: law, The deelnrnnl, therefore, is
livhle fur diiiv viitliilimi - uf huilsiug
codes iii ollmr laws wliieli renders an
existing use nf lIm unil or common el-
ciiiculs unlawful.

i/)' llie parlies dues ‘mil viubile npplieu-
h

7. The issue uf decluriilil liuhilily
fur wnrrmilies is iiii iuiH>rimil one iu
eases where a transfer ol the ilcrinr-
mil's rights ueeurs, either us jiii iirm's
Ien?th iniusneliuii, iis a transfer
lif'iliiili". ur iis u lrunsfur hy fare.
sure ur_n ilelsl ill lieu uf fori‘chiMire.

le]
Muhseelimi (f) makes clear lIml n inn-
veyaime uf u unit transfers lu lhe pur-
chaser ull warrantin of ipinlily lanile
hv iiiiv - deelarmil.  mill ~Meeliuu 3

y- e
The wan limy of suitability nmi [()I[h[(Il makes menr lIml lhe origi-

id l1ily of eoiiklriielinii arises unly
agniiiit i ilei-liirulil mul dealers. As in
lhe illsi: uf sides uf guilds, u nuu-piu-
fessiulinl seller is linldn, if ul tll, unly
for nay express warrmilies made In
him. lhiweicr. if ii uun prufessiui
seller fails lo din lose ill*fecls uf wliieli

nal deilnrmil remains liuhle fur ull
wnrrmilies uf ipudily willi respect lu
improxemeiils made . v him, i-icu idler
he transfers all deihiinut riglils, re-
gardless i( whellmr Hir [lliil " is pill
cliiims! (rum Ilie il* Inrutil who made
llie ill)prill I'llieills. — 1f llie sius-essur
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ilrrinennl IS nn - nffilinir nf lIm nrlcmnl mrals nnnlr nr_ranlenrleil for liv lifin,
|Irr|nrnnl il in S'”” nmiee ulll Sri- pml Is linl linlilr far warrniflirs whirlf
[ nml - 1L 1ift, ilnl i I|r neningl 1Im nricinnl ilrrinrnnl
Ilir" nricinnl ‘ilrrinrnnl remains linlilr — ryr mii-r-.ssne sells. unils isuu-
Inr wnrrmilies nf ipinlily nr iinprnie- pIr liv Im nr|c|nn| Hrlnrnnf i N
menu inmlr In liis snrir-rsor rvrli nff- nrr| nsrr. rr Srirfinn T ¥yl e 2|
re lim ilrrinennl liimsrlf irnsrs In linvr , rsr nf n forrrinsh.c
nnv sprrinlilrrinennl richl*, I|||s is_lim_snnm rrsull ns [lin] rt- nrhrd
S. " As In llm linliilitirs ol K||rressnr nmlrr Snliiin A-flllfllfl nf t'J.TA. Tlm
lr.Intnnls Inr wnrmnlirs nf ipinfily. nnnm rrsull s nisn rrmI|nI filulrr
sini-i-ssnr- who is nn nffilinlr nf n de IMiTA in lIm rnsr nf a sunrssnr who
rinrmil is linhle, pursunn] In Srrlinn nmlrr |WTA Srrlinn 11-FtuOINT would
Ini(r) (1], Tor warmtilim - nr - im- ”n [rr rqmenm[r gm [ sul'srrljjui
prm ramnls  modi' liv  liis Prednessor m srllrr is linlilr nnlyv fur wnrmnlirs
lImvever, sny nnn nffilinInl Mii-rossnr ~ for |n| rnvrlurnls mode nr rnnlrnrlril
nf Ilm nricinal ilrrinrnnl s linlilo only for liy Rim
far wnrrnnlies nf qunlity for iitiprnve-

* ml-115. Exclusion or Modification of Impllrd Warranllea of Qualify

(nl Exrppt nn Hnllril hy siihnrrilon Hi) wllli respect In n purrhnsnr nf a
mill tImt mny Kk*iikcil fur resldciitinl lisp, Implied vvnrrnnlIm nf ipinllly:
(1l nmy tiecxrImlcd nr inndlflcd hy ncrcemciit nf Him purlins; nml
I-1 nrp rvrimlril liv expression nf illsrinliver. surli ns "ns Is,” "wltli nil
fliilMn,” nr nlher Inncunce IIml In rnnimnn tiiiilcr.stomlliic enlls the pur-
rimsrr®s nlirnlInn In llm e.veltisinti nf wmrnntles.
“10 WIHli respert In r. piirelmser nf n mill IIml nmy lie nrriiptril fnr reslilen-
M . use. nn cenernl IlHrhilmrr nf Implfril wnrrnnlles nf ipinllly Is rfferllve.
Iml n ileelnrnut nml nn” ilrnler mny illsrinlm linliilily In nn Instrument slcmsl
hy the piirelmser fnr n « teriflril ilefeet nr sperlflril failure lo comply wllli np-
plirnltic Inw, If (he defect nr fnllure entered Into nnd hrcnmp n pnrt nf (lie
Imsls nf Ilie hnrenln.

COMMENT
1. This srrlinn pnrnlirin Srrlinn 2- dreln[ q ln{]v d|sr|n||n I|n|g||Jy ff n
11 (o> nn-1 (&) nf 111/PA. rrifint ilr r? PeCI ied” fnilurr
2. lindrr lids srrlinn, linplinl war- [ Comp WI | npp Il‘n|II' in nil ill*
r.solirs nf ipnlily mny In disclnitonl. slrnnmnl sicnril h surI| ngnrelmser
Linwrver, nownrennly disrinlnre rlnisr, M r| nrrnirnt ulnl [hr ilisCiniumr n
litte nny nllnr ronlrnrl rlnusr. Is Kuh— |y I'nl'(l If{rr Hurr Imm i SICI’]I’I?

ns 1 In n possible court lintdinc nf nil-  jnslrjjiimnt |s |Ir icnrd In |psure Hint
eniisi*innnhilily.  Alltinuch thr seetion I tlrringnnl sutficiently culls. rnrli di-

inposes no rripiimnrnt Hint n iIIs— fe? nr fnilnre In Hm HJI’CH'IISI’I’H nl-
Iri insrr_lins {im

~Inlnnr i fopiting. exrept 'f linll nml Ilinl llm Jitur
“nsr "Mt rosiilnitfn units, al.” orn o ortunity In-cniisider lim_ rffrrl nf
ehiiinrr michl lie irmffccHvr under Ilm pnr||Cn|m’ |||‘f|’l’| nr fnl|urr U U|I
Inw nf pnrnle nnd exlrinsle pvldrnrr. hnrenin nf rgnrlrs

oses n sprrml

1 Excrpl ns ncninsl purchaser* nf M||||y] s Srr||
ii*siilntinl nnils, Hirrr nre no fnrmnl %H‘Im upon I'e nr n who desirm
iindnrds far 1Im offrclivonrsi of n o innlte n |nundr ||s| nf defrrls nr
elisi*Ininnr rlnusr.  AIl HInl is nrer.g- a||ures lay re u|r|n n rtn L]
iirv nmirr Ihis srelinn is (Iml 1Im dis-  [N[]] ||’m nu such IS nml n IF
elnimor Im rnlcnininl In rffeclivrl.y iio- Import rlrnr In prusprrljlp p||rrt|nscrs

Hfy IIm pnrchnsrr nf the nninrr nf Ilm  |'nr exn||| Ir,. Hm [Inrr‘n nf u rol-
.“” LIIIder snljsrclinii  (It), crtmrnl version mn||0n| |rhrrr”s cKmttutu'mly

ichl, cnusislriil willi lljjs _Kiitisrclhnj
drolnlmrrs nf p(iml wrg r)mtlrs nrr [ﬂgrnum rerfm'\ wnrrnuhrs il

8erm|tted WI||I reagerl In purchns* ¢h™ rirnl W'“”? nml |xture* m Ilir
trexjilentinl - unils. tinwrvrr. n Im|I|I|no the Yurliner, nil " innlrrinls

m\nprlst nr suR ?mng”Hm mof. nml rver, amliee Alir A% Hir implinl wor-

mlnpnnrns n mmhitinuine — ranly Iinl n nrw anil will Froomnilivy
va fr nrdimirv usrs . . Imhiln I||rI nmI
erh|s srrlion is nol intruded in Im  will Im ismsliiii'lrd ju n smiml,
|m||ns|s|rn| willi. nr o pirvelil, Hmo ninuliVre diiiinime, mul Jrrr drfrlllvr
i-r nf insiirri) wnrrnulv _piocrnnis of-  inillrrinls, Innlitil Im din Iniined In c'o
freril liv snlim llollie huildrrs.— Tlow-  rrnl Inncunct.

\ d-1Ifi. Statute of Limitations for Warranties

ﬂ|l| A jtld1i'Int prarrriling fnr_fuenrli nf nny nlillpniinii nrisinc iindrr Sri [ lull
m| it nr t-111 litiisl lie rnuimriii nl wllliln 1'yenis nfler till' (rinim fr |i° IIrf?
Iriluse nf nrlinnl nrrriirs, lull lim pnrlirs Him iieicr In n'lluee Ilm_|«'ri*ul n
lilitilnlInii In lint 1ess llinu 2 yents, WL ritsprel In Il A1l HuII imiv Im mell*
Fln' fr resldciillnl use, iiii_ncreeijii'iil In icdim1llie period nf Hnilliilloii mnsl
ie n Ideilreil liy n srpurnlc liisIriniieiil cxrrulrd My llie puri'lmser.

lin Subject “In KiilisrrlliHi (el, ii (rliillii fm rrilefl |cniise nf idirllnul fr
luriiili nf unrrimty nf rpinlily, ri‘cnrillrss nf llie piiirlinser's link nf kunwl
edce nf IIm liri'nelt. njrrnen:

(I1iis lu n uuil, ol lim lime (he pitrrliiisei tn v limn tim vyiiininty |
flist umdr enters inln piissessiiin |1 n possessory Inlrrrs| wns rioiycycd nr
nl-llm Hum nf itrrt'plillit'e nf tim liislriniieiil nf inniexiilire If n iirmpnssi-s-
snrg ilileresl xmis eutneyeil: nml

(2) ns |n eui'li *niiutmn elr'luelll, lit lim lime llie rommon [I'leineiil Is
completer) nr. If Inler. ns In_Ill n cniiiimin element IIml limy ke added M
Ilie ‘rtmituii llileresl eninmiililly nr ?mllml [Imrrnf, nl The Hum llm_first
mill therein Is rnliveyeil In_n linim fide pnrcim*rr, nr (1] n_ rnimimil cle-
liienl wllliln nny nlinir pnriinu nf [Im common llileres! riiiiiinnily, nl lIm
lime llm first mill Is conveyed In n Imuii fide pmelmser. _ _

fr) if nwnrennly uf ipinllly ‘explicitly extend* In_future prrfmumi i ilu
rnlinn nf nny |m5)rnvenm||| nr rannlmnI nf llm riiimiinu Inlrirsl iummiiiiity,
lm Irinlin fur reliefl |riliso nf nrlimi| nectues nl IIm lime the lirrnrli Is dis.
dive dnr nt (glle end uf the period fnr which tim xv rnnly explicitly extends,

whichever la duller.
COMMENT
1 I'lidrr siilisrelioii (nl. 1lm ?HHIFS rnnlr would. lliHs luivr o Io* hrutichl
|||I|| ncrrr Jiml o Im K P[r nf_Tinin- nil ’II I yi'tis Mirrroftrr Him nil |H
1" ns 2 years. disimrr_Thr lirenrli, wtmh|

nie. hr r'dip’l'il In us }/
Yv_ Y’”' I'll |||ror 10 |sl? ,ml in'Iny. I|r dianju; nf Hir sI||I||Ir uf

wliirli, 1l llm rnsr u re-idriiliit ntli ||n||u|,n| s in ’s mp ”I|
iiiiifl hr reflerted in Fsr?nrnlr ivriling rsinlr frr-piriilly . in
vltiingmil tver||||d yI|r urrliliser) — elude wlhirrnllfirs II|nI irrlnin. ruliipn
|unI|t I|Imn|I|rr intilrijrl_prmisjniis, hr lienls (rm., fitruiicrs. hoi wilier lirnl-
In ntliuk un cmlmds nf union-  ers. nir |n|nI|||0|||P SVSIEUs. 0|I(1

M|m|n|||I|Iy mgnnrunrrnsrs ranfsl. will Ins| tnr pnrllrtllnr perin)

2. Except for wnrrnijlirs u |J)|n|||ry Pf linjr n Mn \ n I, wnrrmji
wlirli rxplirillv rrfre lu I€S. Ihr silll I||n|Ium||s whilh|
furlimiire nr dmnlimi, n muse 0 nrfinn - linl sinfl rimitine milil lin- hrrte h s

lur I|rran| nfon wnrrnnly nf ipmlily — tlisrnvrri'd, nr. it uul disimrrril I|rfnrr

riidilly pri, se when IIm pur-  llir end nf JIm.wnrennly Trenic milil 1"
Mmlsrr !\W H F first inmlr ru?ers mil nf llu- li-rtti. y

Inlrr ptissrssinu. 80|I un surli n wnr-



§ 4-117 COMMON INTEREST OWNERSHIP

S 4-117 Effect o1 Vlolillom on Right* of Action; Attorney T Fees

If Il in tnrnnl or ony other person subject to tills (Aril falls lo I1%oioply
wllli nny of Its provisions or nny provision of Ilio tleehirullmi or liylmvs. uny
person or olnss of persons adversely nffecteil hy the fnllure lo comply Ims ii

riim for npprnprintc relief. [1"unlllre

damages mny In* mvnrileil for n willful

*.illiiic lo comply wllli Oils (Act]. The court, In nil npprnprinle ense, muy

nwnrd reaeonnhle ultorney®H fees.

COMMENT

This seelinn provides n genernl muse
nf nv-lion ur iin for relief for fnilurr
Tu txunply willi Hie Act liy eillicr n dr-
dsrnnt or nny ollirr person suhjeet (o

lhr Art"s provisions. Surli persuns
might inrlude null nwnrrs, persous ex—
ercising i drcInriiiH*H riglils uf lip-

poinlivelil piirsmmt lo Serliuu 3-
103(tll. or the wussuciiilinn Itself. A
eluilii fur 1iippruprinlc relief oiiglil in—
clude daniugcs, iiijum live relief, specif-
ie performance, rccii jii or recnuvey-
anve if appropriale under Ilhe Inw of
Ihe Btule, or nuy other remedy normul-

ly available nmlrr sinlr Inw. Tin" sir-
lion nperifically refers lo "any prrsnn
or elasn of pérsons” In inilirnle llinl
ony relief nvnilnhlr im.hr llie sinle
I'Inss _ui'lioo RlInliile would In- ijvniliihlr
iu_circ.imslnmvs wlirre i fnihire In
eoliiply ~willi Iliis Al nns ii'"-i-Itircil.
Thin srrlioll spreifii illlv priluils pulli-
live iininiigcs lo he nwnrih-il in il.r ense
of willful fnilurr to inmply willi Ihe
Act iiiiil nlso prrmils nllurm-y's frrs in
he uwiirdrd in llie disi-relioii of the
eonrl lo uuy parly tliut prevails ill no
action.

I 4-118. Labeling of Promotional Material

Nn promniImml umlcrinl mny be dlsplnyed or delivered lo prospecllve pur—

chasers which deserlls*s ur porlruys uu

liiiproveiueiit 1Iml Is not In evislcocn

unless (lie descripll® n ur porlrnyul of the Improvement In the prnmnllinnnl
material Is cunspl® .innsly lulsded or Identified either us " .MUST HI-: 1tlHII.T"

or ua *NEK1> NOT Itk HUH/iY"

COMMENT

This seeliuu requiring ihr lulu-ling of
iniprovrmenls drpirlnl iiii proiiiuliuiinl
luulerinl is necessary In assure timt
purchasers nre not deceived willi rc-

apccl lo ioilirovi-iiii-nls lIn-  ilm-liimiit
hidienlrs lie intends lo iniithc in u com-
ifion ilileresl rumiiinuily.

5 4-119. Declarant®s Obligation lo Complete and Restore

(D) Except for Improvements lulsded "NEED NUT HE [LiUll.T," Hu* deehir-
uot simll t*omplclo_uH. Improvements ileplelr .. on nny site plnn or olher gmpli-
lo rrprcKenliitlon, ImdndIing nny plnls or plans prepared piirmiunt lo Seelioii
2-1011, whether or not dial situ plan or other graphic rcprcseiilnllnii Is coo-
tulned In the puldie offering stutement or lu nuy promotional material dis—

tributed h.v or fnr lhe declurnut.

1h) The deelnrnnl Is subject to lInhlllly fur the prompt repair and resloru-
tlon, (o a riiudlllnii eiimpnllhle willi Ilie reinulnder uf Ilie riimnmn Inlerest
romitiuiilly, of uuy [Hirllou of the eommoii Ilileresl coiilimiully uffecleil h.v (lie
exercise of lights reserved pursuant In or created by Section 2-110, 2-111, 2-

120

112, 2-113, 2-1 1D, or 2-11(1.

COMMON INTEREST OWNEHSHIP § 5-101

COMMENT

1. The duly imposed hy hulisrcliou subdivide units (Seeliuu 2-113), use
(i) is n fumhiiiiriilnl obligation of 11= nails or coininun eleiiirnls (or snin
declurnut and is one with wlileh a suc— por|sjsCH (Section 2-11D), or €irnNT

cessor ilrclnrnnt is obligated to comply of easement rights (Snliun 2-110.1
under Seelioii 3-101. I"lailily, lliis obligation nu lhe declarant

2. Section 4_119(bﬁ requires (he de- e-ists only if the dcclnraul. in Ida ra—

rhiriuil In repair NM| restore Ilie cum-  pacity as a unit owner, excreisr.x tlirse
iiiiiii _inli-rrst comniunily following the  rights. If any right lo. for ciamplr,
everlIS€ of nny rights rri.erved or ere- nllrr unils, s cierciscd by another
iitvd Hi exercise h ilrvrluptiiriil right unil owner, that unil owner slid nol
(Section 2-110), to niter unils (Section lhe declurnut, would he responsible for
2-112), relocate Ilie bomidu its be— the consequences of those acta.

tween adjoining uuila (Section 2-112),

§4-120. Substantial Completion of Unlit

lu llie ense uf ii snle of n null lu which delivery of n puhlle offering state—
ment Is required, n emitruct of sale muy no executed, hut no Interest lu Hint
liuil may Im' conveyed, unlit Die ileeliinitlon Is recorded ami tlie unit is null-
Ktnilllully completed, ns evidenced hy a recorded certificate of sidislnnlinl
completion executed hy un Independent |registered! architect, surveyor or en—
gineer, or hy lIssiiiime of a certificate of occupancy authorized by law.

/t
COMMENT

The purpose uf lids section, comple— use of Ilie purchaser®s money until ihe
mented by Seelioii -1-1)0, in lo assure purcliuscr ia able lo get a completed
ithut (lie dcclurani ia uul able lo obtain unit.

IOTTIONALI
AITIOLE fi

ADMINISTRATION AND REGISTRATION OF
COMMON INTEREST COMMUNITIES

8§5-101. >d.mInlalrallve Agency

_As iimpil_In This |Acl|, "ngency" menus [InseiT npprnprinte mimlnisirntlve
iigem-yl, wlileh In 1utvogeiiey WIIIN.i the meaidng of IInse,; nppioprlutc refer-
i-iiiv [0 stale iidminlsiraHve procedure nct|. (Insert any related pruvlriluiis on
crenlhm, selection, nnd rnihiiierutloiv of personnel, budget, uniiiml rcpurla
fees, und otber ndminintrntlve pruylslona appropriale lo ibe particular state.|

COMAII

lie nhinihl insert in lieu limse shvirs IN Ihe ih-fiiiiliini o1 “Agrii-
e iidopliug See-

of “Iti"lrd Iniigniige in the first cy" woiihPtn; (lie sl
Mcnleiint IIml dQ€NCy, whelher il he lhe lion 1(1) nf ihgMo.Irl Ail, In Ilnse
Itenl Esinle (omliiisnim, Hie Attorney  Sillies wliirli h \ mhipinl Ihr
(leiierul"s Offii-e, iii uny other existing Model Art, rrfcrrnerlg”hii similar slul-
or new agency, which Illie nliiic deems Ilie should lie Hindi® lo ihsiire Ihnl the
npprnprinle (nr regulation uf common procedures uf BIm i i
Inlerest cui.iiimidlirs. pIlnnmil loini ies are

2, The 19HI 11 sed Model Slinle neeurdunee willi Ihr prim-ipli-x of prm

Administrative IT Act  (llie i-nliiinl due prutew whiih uiidnlic ihr
"Mudcl Arl™) hinl Inell mliiplril in 20 rl Ael. Tii Hinsr sinlrs whirl. lo
sinlrs and Ilie District uf I"Idiloihiu liy im0 luive Iili riilive prin-eilui**

IUH1. The appropriule reference In net, nppriipriitlc ndniiiiislrnlivi® pruee-

21




rfiirrs should Im Ini-holed, either In 1In*  alntrs, Imwrvrr, Il mnv lir npprnprintr
*refIlnn nrorlarwlmrr in flit* arlirlr, In o ynrinlr nllirr provisions. rillirr in
lim«iilr for Imnriligp, nppriinlr review, sVrlinn fi 1l nr rlsrwbrrc in Hiin nr-

irgninliund, mill nlhrr administrative  lirlr, wliirli nrr nrrrssnrv nmlrr ninlr
rontlrrs. prorlirr lo ioniirr Iir prnprr fino linn-

L An itpliminil, Arlirlr fi xn< iml inc of il rinlr ugrm-v, Thin might in
designed In nnlir nil prorrilurnl mnt-  rliolr Inolerl nnllinrilv, nntnrr Irvrin,

Irrn which nrr npprnprintr fnr nn rivil nrrvirr requirements, nml llir lifor.

rgrnry.  Itnllirr. Hir Arl rrlirn nn Ilir  Thin mny hr pnrliiolmlt impnrinnl
rirnn rrfrrmcc lo n ninlr miminislrn- wlirn n new nlnlr agency in rrrnlrd.
livr procedure nrj, Even In nurh

1 5-10?. neqgfxlrntlon nrqulrrd

A ilrrinrnnl tuny iml offrr or dispose of n null Intrndrd for residential nrr
Utiles* Mm rnmmilll Interest rnmmunily nod (lir mill nrr registered wllli lHlio
ncrnry, Iml n common Interest rommunlly consisting of no inoro limn 12 unlln
noil whirli Is mil subject (ii development rlchls In exempt from Ilm require-
mrots of Ilith nrelIn\nnil Srrlion D-100In).

COMMENT

1. Itrelsirslion of n rommon inlrr- jrrrsl ronmmunily nrr mil! subject lo
r»t community Is only rcipiired IIm nrmliny t IIm ngenry nmlrr ils grtwrnl
rnsr of o rommon inlrrrsl Vno L.v. pnwrrs. drspilr Hn fort Iml irgistrn-
or nnil lolrmInl fnr resident nor. lion in nnl rrquirrd.

I'nrr,.rrrinl nnil indnstrinl roiqtiion in— 2. If Article fi wrrr ndoplnl in »
Irrrsl oommimilirs, niTordingly, nrr pnrlirninr sinlr, n ilnlnrniil niiild mil
exempt frnm rrcislrnliim under (lds  offrr or dispose of n residential il
Ar|.  Also rxrmpl frnm [Ilm require— jinlrss 1ml nnil wrrr rrcislrrril willi
ment of rrcislrrlinn is n snmll rninninn IIm ncrnry. Ilnwrvrr, lie nmol offer
Inlrrrsl,-oinniun 1y  i- iniiiR 12 \>r nnd dispose of IIm Ml nflrr rrgialrn-
frnrr “inils, so lon,* ns Ilir mnttti in—  lino wns nppravnl rfnrr Hm inni
Irrrsl ronmmunily is nnl sulijrrl lo dr® ninn inlrrrsl oni v wns rmilril,
vrinpmnml riclils. Hr,never, Hir snmll  nulijrot lo Mir rrgni iils of Svrli its
rniiimon Inlrrrsl romir, inify nnd 1Im V.2-WI nnd 5-103.

hidustrinl or cmntnerrliil common It

1 5-103. Application for neoljlrallon; Approval of Uncompleted Units

(n) An nppllenllon for registration must rntWnln HIm InfnrmnlInn nml Im nr.
rompnnlrd liy nny rensnunldo fees required liy, tlie ngrnry R |nilrs| |reguln-
(Inns). A declnranl promptly simll rile nmpndmrnls In report nny iirlunl or
expected ninlrrinl chnnge In nny document or In(nrmnllnn cnntnlned In tim
nppllenllon. \

(1) If n declnrnnt files willi tim agency n deelnrnflon nr proposed dcclnrn-
linn, or no nmondinont nr proposed nineiidincnt In"(j ileelnrillloii, rmillng
mills HIml Im proimnes tn convey liefore they nre suhsinnlinlly eompleled In
IIm mniiuver required I>y Horllmi 4-120 nnd, In n condominium, liy Serliuu 2-

101(1i). the derInrnnl simll nlso file with lhe nceiiry: \

(1) n verified statement showing all rosls Involved li| soMdlellog the
ImlldIngs rnidnining llmse units; \

(2) a verified estimate nr tim (Imp nf completion nf emisfg¢nrl 1on of Ilio
ImlldIngs containing llmse units; \

(3 snllsfnelory evidence of snfflelenl funds In covernil costs tocom—
plete the buildings conlnlnlng thnsn nulls; \

f-f) a copy of lhe execnled constrnrlInn cool rnrl nod nny other eon-
trncts for tlm completion of Ilm buildings eontnlnlng those units;\

(5) n JH) percent paynicul nnd perforinnnce bond covering lhe entire

cost of construction of llie huildln@wtaining Ilmse units;

(fi) plans for (he units which. In the ense nf n condominium or planned
community, sImll conform lo the requirements of Serllnn 2-10!1(c);

() If purrlmHrrs <funds are In Im tillllrrd f,r IIm rolistrurllon of the

X. common Interest community, nn executed copy of lhe escrow agreement

\wllh nn rseiow rompnoy nr flonorinl Instltiitinn nntimnrlr.cd lo do busi—
ness wllliln the slide which provides timt:

m disbursements nf imrrhnserHl funds mny Im mnde frnm time to
time In pny for constinrllon of the common Interest rommunity, ar-
c)dleelurnl, engineering, flimnee, nnd legnl fcc«, nml nllmr coRts fnr
Ili\ complellun of the roniinnn Interest community In proportion lo
IIm Vnhie of Ilm work completed hy lhe rnntrnclnr ns certified by an
Indcpl-iidenl |rrglslered| architect nr rnglnrcr. on hills submitted and
npprnvvd liy IIm lender nf ropstruction funds nr the eserow ngent;

1)) d|3 Ursement of IIm hnlnuce of purebnsers ™ foods remnlnlng
nfler rotdpInllnit of lhe rommon Inlerest Commumty most !m made
only when tIm eserow ngenl or lender rerrlves snllsfnelory evidence
lhnt (Al Tlm pC”Od for filing mcrlinnl-"s nnd mnlerInlinnn®s liens has
expired, 1) lhe Hglil tn claim Ilinsr lirns hns been wnlved, or (C)
ndequnle provision hns Imen mnde f-u snlisfnellon of nny rIBlImed me-
etnntres or MNIBV.INIMAN'S wen; NI

(1 nny oilier restriction rolnllvo I i llm retention nnd disbursement
of porehnsers® funits required hy the neeney; nml

(8) iiiiv ollmr mnlcrinln nr Information the ngenry mny require hy Its
|rilles| |rrgulnljons]. \

() TIm ngency mny not register tlm nnils described In (Im deelnrntlon or

t|p' nmi-mImeiil iinlrss tlm ngcimy determines, on Ilm Imsls of (im innlrrial
siihmlltcil by Ilm deelnrnnl nnd ninr olher loformntlon nvnlInhlc lo Ilio ngency,
IIml there Is n reasonable hnsls In\i|>crt thnt lhe unlta to be conveyed will
lie eompleled liy tIm declnrnnt following conveyance.

COMMENT

1. Riibsrrllnn (ii) is n genernl provi— be \iebl in eserow- unlit rinsing. The
sion rni|MiwrrIng 1" ngrnry by regain- comlmmd rffrrl of Sertlons 2-101 (b),
limi In drtrinp ri‘quirrinenln fnr infor-  4-120 nml 1-110 is In Insure Hinl any
iMiilloo lo Im mil,mil Ini In Ilm ngenry. (nods nf\n purrhnsrr nrr held In ra-

nod for IIm imposition of rensnonhtc erow nnlil bis wuuil s siibsinnlinlly
firs b.v Hir ngrnry  Rnrli mlrs nr reg— eompleled and Ibe piirelmser lias title.
ulations. iindrr IHlir- Model Art, could br Snhsee| nii\(li] la n drpnrlure (mm
inlniilrd only nflrr providing nnlire lo  IIm rripiimimlHs of Reeliona 2-10d(b)

inlrrrsleil persons nnd no oppnrimiily nod *1-1211.  TIm need for ronsnmer
le lie Imnrd. Are Rcclinn 3 n( tim  proleelion sugtvsis Hml  nolistnntlal

Model Arl.  TIm nrlirlr enrnurogrs, eompletion of n Vsldeiillnl milt abonld
Iml dors iml require, development of be n prefequisllev for conveying the
uniform regulations between sinlm  iltdl th n pori-hnset ill IIm nbsenre of
adopting Arlirlc fi. Sen Section i>- nu ngenry to rumrol nml review

1117(e).- planned community \irnjeets. tinder

2. Under Sn-linn 2-t0lI(b) n rondo- mthsrrlion (hi, however. n derlnrant
liiiiesiin ilrelnriilion mny nol be record— tony file n derInrnlinn nV proposed lire-
ed mil il nil .edrueliirnl met meehnnlenl Inrnlion. or no ninrmlinrtu to n dreln-

syslems for nulls wliieli will be erenled  rnlinn, for Ibe purpose nt erenting s
by IIm recording lire siibsinntinlly rnm-  common inlerrsI cninnmnilyt in wlileh

pleted. While tlmrr is no ilar re— tIm mils nre not subsinntiiilVv cninplel-
quirement for plnnned cnnuiiuidlirs nad  ed. Siihseelion (li) rouleniprntrx (list
eonprrnlivrx. Sri lion 1-120, wliieli is Ibe ngenry might imverliielessXregister
npplienldr lo all types of rnnunnn in— [Ibe imiis ilesrribeil in tim ¥lninrnlion
Irrrsl  uiinmmiilirs. probiltiln romep- nr ntiieiidnnnl, i( the ngenry weof ant-
no<e of nnils before limy nre sobslnn- isfied Hint tIm units would be romplrl-
lildlv eoiiltdeled. ed. Itegislrnlioo would thru permit

in aiblition. under Neelion d-110. nn.v  Ibe declnrnnt lo offer to sell nnd con—
deposit mndo ill romieelioo willi Ilie vey tim ntir*nniplried nnllin.
piirt-linsr or resrrviiliou o( n unil most
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5-103  (CWMMN NEES OWNESP

In iiililillou, paragraph (7) uf Section
1d_-"I(b) conlcnipiatrv IImt purelins-
H A might tIC Will, 11fHpjIC (lie
egunge nf Section | 110 fur con-
nrlinn uf Ilie planned conuminily.
ulfuln arc imposed, however, lu ill-
or IlIml disbursements nre liimle in
"merilnucc willi  Ilie value of wurlc
nplt*teil and approved by au escrow
ml.

«"ole timt tlie common elemenls in
common Inlerest community under

Hlie Act need nut be rnmpleleil at Ilm
Lime nf Ilie hiilc, even iu llir absciicr uf
an agency. I"niiipleKun uf rnmmuii rlr-
ineiila, linwevrr, is governed tiy Srrlinn
£-110 (Obligation lo (lumplrlr nmt He-
store).

3. The agency, by ri“gnlution, sluiulil
itelcrniine llie pnrtiea wliuiii tin- pay—
ment and prrfurntnnec bond r<Tjuiritil
under paragraph (b) (fi, indemnifies.

-10-1. Receipt of Application; Order of Fteglilratlon
a) Tlie ngency bliiill nckWwlcdge receipt of nn ap;[;lication for regislration

bin 131business iluya after receiving

It. WHIiln [00| days ufler receiving

npiillcullmi, tho ngéncy slintj ilclcriulnc whether:

(1) tlie aiipllcutlon unit Hie |irujioue<l public offering Htiitcincnt miliary
the rci|Ulrc*liicilta Uf tliia (Act)and the ngencyh |riilcs| (regulations];

(1) tlie deelnrnlinn und hylau\coinply with this |Acl|; and

[1) 1t Is likely tImt tlie Improvements the declarant lias iindcrtuken to
make cun be comiileted ns represented.
3 If tlie agency muken a favorable dbleruiliinthv, It sliutl Issue promptly
order registering tlio common Interest Community. Otherwise, unless (he
lurniit nim consented In writing to a dclaj\lhe agency shall Issue promptly

order rejecting registration.

COMMENT

Thin seelion provides rciisoiiiilile
Hines for agency review of on ap-
alion for registration, und dcKcrihcA
iiliiodards by wliieli lhe npplirnliuu
ild be meaHiircd. The agency is di—
ed lo review the documents pro-
d lo HMie purchaRcr, and ia given a
I dent of discretion in ininnluliug
form and content of Ilie public of-
ig statement; ire Section 5-110.
Thbe agency iu also charged willi
swing those common ulriiil-ut iui-
cmriita wliieli a deelnriuit Ima
aim*d to make, and wliieli would lie
led under Seelioii 4-11H ns "MUST
111)11,7," to delcriniiie wiiellier (lie
irunt lias the financial capacity to
I them.

In tbe event Ilio agency were to
; an order vrejecting rcgiutrulion
m subsection (b), nn iuiliortnnt is-
euneeroing Judicial review of that
rmay arise In some slates,

r order would appenr lo be a
liun of an npplientiou for a II-

ns defined in Seelioii 1(3) of
Model Ael; it would be a “tontest-
ase", liowever, within the mcuulog

of Section 10il of the Model Act, only
if "nn opportiuiity for licnring®® is pro—
vided. No righK to a hearing, or right
of nppeul, iuprovided in Ilie Act.

Tlie order rejecting regislration thus
might not he appeuhddc under Section
15 of the Model AetXheenuue jiiilieinl
review iu provided uniter Seeliuu 15
only for “tontested cuhch'\ Wliilc Ihnt
section does not limit iitilizMioo of, or
tho scope of judicial rcvlicwXnviiilnlile
fiuiler, oilier menus of review, some
courts have held Ilbut, in the aWuce
of apei“ifie alntulory thurily lo\rar
an oppeul from uu adi rulivi! ib
aiou, courts Imvo no jiiriudieliun lo
terinin uueli an nppeul. Sec, e.g.. wg-
lintki €. State employed® Kkelirtmcnt
conn., 173 Conn. 403 (1077).

Accordingly, IIm law of each alale
aliould be carefully reviewed. In eoaoa
where the alolc nilininiHlrntivc proce—
dure act providea for appeals from dc-
cisiotm on lieeliaiug mutters made hy
stale ngcncien regnrillesu of the avail-
ability ut a hearing, no acici
would I€ required.
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S 5-105. Cease and Desist Orders

If tho ngency determines, after notice and henrlng, tImt any is-rsun tins dis-
iiitiiiliintcd or ciiiihcil In IsldlsHcmlimlcd orally or Il writing any false or mis—
leading promotional miitcrinls In connect lon with u common Inlerest emmmml -
ly or Hint nny person Ims otherwise violated any provlHlun of Iliis [Ail] or
tli\ngeiiey'9 |roles! |rcgulallons| or orders, tbc ngency may Issue an order to
icasc dial desist from tliut eouduct, to comply with the provisions of this
1Ael | nml liar ugency®s |rulcs| |regulntlons|] and orders, or to lake affirmative
action tq correct conditions resulting from that conduct or failure to comply.

§5-106. Revocation of Reqlslrallon
(n) The agency, after nullce and hearing, nmy Issue an order revoking the
registration lif a common Interest community upon determination Hint a de—

clarant or anyvofflccr or primrlpul of u dednrunt hus:
m fiilleiMo comply with a cense nnd desist order Issued hy tlie ngency

affecting Hint, cnmmnn Interest cuinmunlty;
(©)) coueenleih diverted, or disposed uf any funds or assets of nny person

in u miimier inipuirlng rigliis of purchasers of nulls In Hint common In—
terest coimnunltyX

(©)] failed (o perform any .stipulation or ngreeiiient mnde to Induce Hie
agency (o Issue nn oruvr relating to Ilmt common Interest cumiiuiiilly;

m mlsrcprcsenlcd n\ failed to disclose a materlul fuel In Hie iipplleu-

lion for rcglslration; oiS
(™) fulled to meet any nXllie cmidiHons ileserlbed In Sections 5-1(13 and
fi-11H necessary In ipmllfy Kir registration,
(ld A declarant mny not convey, cause to lie conveyed, or cmitrnet for Hie

eoiiveynnee of any Interest In a >*wt while an older revoking the registration

of the common Interest conn., .y is In effect, without the consent uf Hie
agency. \
®©) lu appropriate cases llie agency, liXlt.s discretion, may Issue a cease and

desist order In lieu uf nil order of revocation.

COMMENT

1. This sel lion pUMii”S Ilie agency, ngciicy™.-tv decision, Ilie agency or re—
after Milice nml hearing, lo revoke h viewing Court could grant a sluy " lbe
rcvonilionX Niiliirnllv, Iliis resul. may
<unmi finily. Under Section 15 of Ilie nry in ii pavtii®idnr sinle.
Mmlel Art, the revoi“iilion would not be 3. A deelifri is prohibited from
effeeltvc until llie Inst day for seeking  disposing of ony interest in u unit
review of Ibe agency order. Wliilc Ilie when regislrnlion bus been revoked,
filing uf (lie appeal would not uluy tlie without conical orjlic ugeiicy.

§5-107. Goneral Powora and Duties of Agency

(ii) "Hie agency may adopt, nmcml, and rcts"iil |ndes]| Jicgnliilloiisi and Issue
orders consistent wltli uml In ftirtlieriiuce of the objectives of this (Mct]. tint
Hie ngency mny not intervene iu tlie Internal activities of an n_Hsm"liitlon ex —
cept lo (lie extent uccessury to prevent or cure violations of Iliis |AclI\ The
agency may prescribe forms and procedures for submitting Infur”iiiithm to the
ngency,

h) If I appears (Iml any pcisou hns engaged, is engaging, or is about to
engage In any net or practice In violation of this |Acl| nr liny of Hie agency's
rules or orders, Ilie agency without prior lulmliiistnitlre pi“oecedlngs limy
inalntnin au action In tlie (appropriate conrll to enjoin that net or practice or
for olher appropriate relief. The agency Is not required to post n bond or
prove Hint no adequate remedy lit law exists.
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the ncrnry mny Inlrrvrnr In nny nrlinn luvnlvinc Ilie powers nr rrsjion-
— ulMlltlen nf n drrinrnnt In rnnnrrilnn wll nny rnnimnn Interest rnininnully
fnr which nn nlipllrntinn fnr rrplslrnlinn In mi fllo.

Id) Tlir ncrnry mny nccrpl prnnts In nlil frnm nny Riivernnirninl nmirrr nml
mny ranlrnrl wllli nqrnrlrs chnrged wllli nImlInr fiiiirlinnn 11 Hiln nr nllirr
Jurisdictions, In fiirltirrnnrp nf Hir nlijrrilvmi nf Hiln |Arl].

(rl Tlir ncrnry mny cimpi-rnle wllli nccnclrs prrfnrminc nimblInr fmullmm
In tills nnd ollmr Jurisdictions In drrrinp uniform flline prun-durrs nnd
forms, nn"fnrm disclosure slIntulutds, nnd uniform ml nislinllir prnrlirrs,
nnd mny drvrinp Infnrmnlinn HIml mny Im useful In Iliodlsrhnrpi- “f 1lIm ncmi
rys itntlon.

15" In Insuluc nny rrn«r nnd dnslsl onlrr nr nrdrr rrjrrilnc or rrvnlclnc rrc-
hdrntlon nf n rommon [Inlrrrsl romniimlly, IIm ncrnry simll sinti- Ilm bnsls
for 1Im ndvrrsr drirrinlimllim nml 1Im tmdrrilyinc fuels.

(r) The nRonr.v. In lls sound dlsrrrtinn. mny rriliilrr InmdInR, esrnnv of por
linns nfNsnlrs prarrr irr snfoRimrds m mny ptrsreini* liy Ils Jtuie«]
Irojiulnlinrval In Rimrni i nf nil ImprnvrinriilM which n ilrrinrnnl
Is nldlcnlcd®lo ramplrlr pursunnl In Krrilnn 4-11A (lirrlnmill®s (lillriilloii In
I*nmplcte nuil\Jtrsinrr).

COMM INT

I lindrr milisrrlidni  (nl. TIm nprw-y linvr ndojilri] luimliun nml r«rrmv re-
i”empowered In nilnp( rrRidnlinlis mol ipiirrmrnls fnr enniplrlinn of 1Im rnm-
is-Mir order* in Mlirtl)rronrr  nf  llir limn  rlrinrnls in rntii ims lire,
nlijrrlivin of tills Arl.\ Timor nlijrr- r.o.y®rlinn 47-7 1d, 1finn rm. Sinll,
liirs nrr Hir nine ns Ilm iindrrivine IIm n nilnlitr renlinniir rvidriu-r i

purpnprn nf IIm Arl. TIm ncrnry. hnw- enlrs Ilinl n imivrrsnl ImmliuR require
rvrr. is prohilillnil from inlrvrniiiR In mrnl wnnlil inrn-n«r Hir «n*] nf unils,
Hm Inlrranl nrlivi]irn of HIm nsnorinlinn nml  Hinl Im en*! nf sinli provisions
nrrpt lo tim rxIrnl rirresmrj In prr- inny nnl nlwnys Im jnsl 1. TIm prill-

irnl nr rnrr violnlinnn of Hiln Art\ Tlm eipnl riumi-ru for rimsinimr prolrillnu
prineipnl inirpnse of Hir nRi*nry in In in Miis rrpnnl lins Imrn resulted in Hm

rrpninle Him lirlmvinr nf Hir drrinrlilit, Art by rripiirinp niilinlmtiiil <imiplilion
nnl 1Im  liehnvlor of i ilnnl unil nf nil nniln prinr In ranvry nine (S-..
nwnrrs.  If, Imwrvrr, 1lm ilrrinrnd linn 1- 120) nnil liv requiring Inlmlinc
ininusiiiR Hm nssnrinlinn Ly virlnr of rnmiuun rlrinrnls ns rillmr <M1 1ST

not hi:

1 [K>wrr (o ronlrol lHIn nrtivilirs, nnil
Hirrrby violnlinc (lie Art, 1Im nRrnry
mny ncl lo prrvrnt (lir violnllon.

r, pnrhiiulnrl.v in Hir

2. Subsection () nnpnwrrs Urn rnsr nf rnininon Inlrrrsl  rnlrinmn s
ncrnry lo require Immliiip, escrow, or repiWriil  nmlrr  Srrlinn  5-111."IHi>,
nllirr snfrpiinrrls lo punrnnlrr cntnple- Iliorr\inny Im imliviilivil rnsrs wlirio
lion of Iniprovrnmnin Inlirlrd "MUST IIm nprimy, in ils disrrrlinu, nmy find
MK IMJLICT" (.Srrlion 4-JIR). rsrrnwiiiR,or Innilinp to Im iu Im pub—

\ Ridistnntivc requirement fnr bnntl- lic inlrrrsl, For Hint rrnsnn, |

inc is not inr cd undrr Arlirlr 4 far  pnwrr is included only ns n permissible
nil rommon rersl ornmniunitirn, in nil powrr for LI\ ngrnry mnlrr Arlirlr fi.
rimunntnucrn. Widlc nomr  nlnlrs

4 5-108. Invesllg.illvB Power™* of Agency

(n) Tlir ncrnry mny InllIntr piddle or privnlr s wdlliln nr nnl-
shir Iiis SInlr In drirrininr wlu-llirr nny rrprrsrnlullnn In nny doriimrnl ur
Liirnminlinn flird willi Hu* ncrnry Is fnlso nr uilslrndluc or wind her nny per—
son Ims cnenRrd, Is rncnclnc, nr Is nlinnl In nicncc lu nny uiilnwfld m1 nr
prarllrc. \

1) In tim cnur.sr nf nny Itivrslicnltiiii nr lirnrlnp, Ilm ncrnry mny simimrnn
wlliiPRsrs nml docmurnts, inlmInlslcr nnllis nml nfflrinnlliiiis, nml mldiirX rvl-

drncc. If n pcrunn foils lu comply %n Ridipnrnn nr In nnsivcr iliirnllutis

prnpnii rd durliic (Im Invrnllgntinn nr lionrlup, IIm nRrnry mny npply In llie
jnpprnprintr rourl|] for n contempt order or Injnncilvo or nllirr npprnprinto

relief lo sccurr compliance.

COMMENT

TIm powern rinmmrnlril in Srcllunn trrmInnllnnn In vnrinus elate* liml. In
5-107 ninl5-10R nrr npcelflrnlly prnnl-  tlie nlisrnce nf surli ntnlulnry t*owrr«,
nl In the njtsnry Im-nime of judicial de- apenclea have no authority In act.

5 5-109. Annual lIlepnrl and Amendmenli

() A drrinrnnl,*wllliln 50 dnyR nflrr tIm nnnlvcrnnry dnte of llie order nf
rccinlrntinn, nnnunlI”?-nlinll file n rrpnrt In brinp iip lodnle the mntrrin! rnn-
Ininril lu HIm npplirntin®ns fnr rrplntrnllon nnd [Ilie public offrrinp ninlrmrnt.
T°liln prnvIRInil docs mil rellcvr HIm drrinrnnt of LIm nlillpnlinn In fllr nrrmnd-

nmnlH pursunnl In nuhspcl.Inn\(li).
(i) A drelnrnnl promptly Rhnll*Hlo nmrndmrntn to Ilm public nffrrinc Rtnte-

iimnl wltli 1lm nprncy. \
) If nn nnniinl rrpnrl revenls IbnKn drrinrnnt owns nr rnnlrnls mills rep-

resenting Irss Ilinn |25] |mrccnt nf 1InNvnllnp power In IlIm nnsncinllon nnd

Ibnl n drrinrnnt lins nn pnwrr In IncrrnseHbr nmnlK-r nf units In Ilm cnnininn

Inlrrrsl riiiiinnnlly, nr In rnusr n itmrcer nr\oiifrdrrntlnn nf tlm common In—
Irrrsl nmimimbly whlli olImr rninninn Inlrrrsl rn>uuiunlllrs. 1Im nRrnry nhnll Is-
him- nn order rriirving (Im drrinrnnl of nny fnrllibr nlillRnllon to file nnniinl

rrpnrls, Tbrrrnflrr, ho b.nc nR Ilm drrinrnnt Is nfit-dnc nny units fnr nnlr,

Hu- ncrnry bus Jurisdiction nvrr llio drrinrnnl*n nrtlvlbcs, but Ims no ntlirr
linrlly In rrculnle Ilm cnnininn Interest community. n

COMMENT

1. This neclinn rnpdrrs nnnnnl re- to continue In file nil nnnunl report,
purls frnm n ilrrinrnnl lo lhe neenry However, the nlillRnllon In ronllnue lo
in urilrr In keep IHIm inforinntinii filed provide pulillr nlfrriup sinlrmrnls is
i llie nponey eurrenl. Thin require- imposed on n derlnrnnl nndrr Sri lion
I pnrnllelH  1im ilrelnronl** nlilipn-  4-1D5(e) no lonp ns he In offerlnp nny

un-
liun In provide n eurrenl puldie offer- wunit fnr nntr. The nprnry would Hum
inp sinlrmrnl  lo unit owners. See rnnlinue In hnve jiirisdii-fion nvrr (lie
Sillinn HO."I(r). ilrrlnrnnt®s nrtivilirs, Iml would hnve

2. Under sill lerllnu (c), if the peri- no ollmr mrily to vrepulnle the

ml uf derInrnnl rnnlrnl linn pnsseil, the roinmon inlrrrst rnmmunily.
ili-rlnrnnl  In relieved uf Ihe nhlicnlinil

4 5-110. Agnncy Regulation of Public Offering Sinlrmrnl

(ii) 7tTm nprnry nt nny (Inm mny require n declnrnnt. tn niter nr supplement
IIm form ur siilislnnrr nf n piddle offerine stntcnmnt In nssnro ndegnnlc nnil
iirriirntr dheln_-iurCJn prn.sjmct.lvo purclinners.

@) TIm piddle nffmnc sinlenient mny nnl. Im nsml for nny prnuinlluiinl pur-
jimm iH-fnii* ri-cInlrulinu nCid nflrrwnrils only If It Is used In lls enllri-ly. N°n
pi-isnn mny 1iidu-iHm- nr rbpresriit Hint (Im ncrnry lins npprnvnl nr rrmui-
iimudrd 1lm rnn nn Inlrrrsl rommunity, Ilm dlsrInsure sIntriimnt, nr nny nf
Hn- durumriils rnidnlnrd Iu Hir npjdirnlinn Tor rrclslrnlinn.

fr) In Mir ense uf ii r niili Intc-reyl rninmunlly slluntrd w|mll.v outside
Hiis SInlr, mi npplir.- fnr rrplslriilliuvkjir jirn]in*:rd public nffrrinc sinlr-
Mk fllrd willi llo- nprnry which hns bi-r>knpprn\rd hy nn ncrnry In lIm
j-Inlr where Ho- riiiiimnn rrrsl rnmini In"limnlrd nnd nubdpulfnlly rnm-
plirs with Ho- iri]iilimui-iils nf (lds |JArl| mny f*Im rrjrriril by Hm ngeney
nf ... 1"liinpliiurr whlli nny diffi-ri-ntv(ir nililltlimn 1 rrgnlrr-
hj Hijs |,\r] | nr hi Ilm ncniry*-i fridrs|jTpculnlinus-| Inw-
il ilni-imn-uls nr HifnrmPIh*n lu pnrlinl-
In disrlnvnrc In jiri|s]irrllvKpnrrlinsrrs.
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§ 5-110

COMMON INTEREST OWNERSHIP

COMMENT

1. Subsection (c) attempts lo fnrili-
Lilo inli*rsliitr aides of imitM by rripiir-
illk the ilgrmcy in Ilio enacting Minlc to
accept on hgcury-upprovcd public of-
ferine statement, from tlie stale where
Ibe eiminion internal community Ih lo—
cated. Tliis bvolilh the nccil for a dif—
ferent public offering statement ia sev—
eral mates for tlie name pl-ojget. If
no ngency exists in the mate wherS*-Uie
..million interest coniniunity is located”
however, a public offering atiilciiicnt
before

must lie pretmreil ami npprovnl
offering an out-of-state unit in an en—
acting state.

2 llecanse uf Ibe bracketcil lan—
guage ciintaincil in .Section 1-21)8,
which hlinnbl be inst-rleil in tbe Act if

Article li ia cnactcil, a foreign common
imrrcsl community must only be rcgis-
lercii under tills Article in an cuactiug

atntc if a ileclnrnnt is "oficring” nnils
In (but rmnmoii interest roiniiiiiuily in
the eliuctilig sta Thus, general ml-
verlisiog wliieli iliil not meet Ilie defini—
tion of “bffering” could lie cireulutcd
in Ibe enacting mate without registra—
tion. If an "offering” 1is once mnde,

however, then nil of Article 0 applies
to tbe foreign cnnininn interest commu —
nity. Any "disposition” of a foreign

residential common interest community

Id an cuactiug state, of course, would

reipiirc delivery uf a public offering

etntcinent even in the absence nf nn

agency: Section 1-208. If nu

agency exists in tbe enacting state, any

disposition lu that state would Ila ille—
gal if (be common interest community

were not registered, in the enacting

state; tee Section 1-208,

tee



THE CONNECTICUT COMMON

INTEREST OWERSHIP ACT:

WHAT CONNECTICUT REAL ESTATE ATTORNEYS NEED TO KNOW

By William R. Breetz, Jr., Esq. 1

PART 1

On July 8, 1983, Governor William O'Neil! signed
Public Act 83-474, An Act Concerning A Common
Interest-Ownership Act. The bill had been unanimously
approved in both houses of the General Assembly. Its
effective date is January 1, 1984, except for the con-
version provisions, which became effective when the

bill was signed.

In 71 pages and 96 sections, the Common Interest
Ownership Act (the "Act”) supplants the Connecticut
Condominium Act of 1976, now codified as Chapter
825 of the General Statutes. The Act also applies the
statutory framework of condominiums to cooperatives,
all so-called "PUDs" or cluster housing projects, and to
every other form of "common interest community”.
It applies to all new projects, and several sections apply
retroactively to all pre-existing condominiums, coopera-
tives and PUDs. Finally, the Act entirely redrafts
current Connecticut statutes granting special status to
conversion tenants, although most of the substantive
results remain the same under both old and new law.

The Act is based almost entirely on the Uniform
Common Interest Ownership Act, ("UCIOA") promul-
gated by the National Conference of Commissioners on
Uniform State Laws in August, 1982. 2 Connecticut is
the first State in the country to adopt UCIOA. This
sweeping and very comprehensive legislation represents
the most fundamenta. change in the law of common
interest communitities ever adopted in Connecticut.

The purposes of this article are to generally describe
the basic concepts that underlie the Common Interest
Ownership Act, to identify the projects to which the
Act is applicable, and, in very summary fashion, to
highlight a few of the Act's major provisions. In a sub-
sequent installment, we will consider in more detail
other major provisions of the Act, including conversions,

warranty provisions, disclosure, resale certificates,
association lien priorities, association financing and
ways in which the document drafter can simplify

documentation.

THE BASIC CONCEPTS
A. Basic Structure of the Act.

The Uniform Common Interest Ownership Act
contains four articles, or major subdivisions. Article |

contains General Provisions, including definitions and
sections governing applicability of the Act. The broad
concepts which distinguish the Act are first found in
these definitions.

Article 2 describes the manner of creation, alteration
and termination of common interest communities,
including technical provisions with respect to the
establishment and legal requirements of a project. Much
of the tremendous flexibility of the Act, from the
developer's perspective, may be found here.

Article 3, entitled "Management of the Common
Interest Community"”, generally describes the organiza-
tion and powers of the unit owners association, the
method of control of the association, and transfer of
development rights. It deals generally with the activities
of the association both during and after the period of
declarant control. It also contains important provisions
on insurance, liens for assessments, and a variety of
other matters. Article 3 works many fundamental
changes in the powers of the association and the con-
duct of its affairs.

Article 4 contains the principal sections designed for
the protection of purchasers, including the disclosure
requirements of the Act, broad warranty provisions,
and a variety of other matters. Importantly, this article
changes the "bundle of rights" afforded condominium
buyers by Chapter 825, and extends those rights to
cooperative and planned community purchasers.

In the format of the Act as passed, the provisions
of Article 1 are contained in Sections 1 through 20,
with the provisions on applicability contained in Section
15 through 20. Article 2 is contained in Sections 21
through 43 of the Act; Article 3 is contained in Sections
44 through 62 of the Act; and Article 4 is contained in
Sections 63 through 82 of the Act. The conversion
provisions of the Act, which amend entirely existing
Connecticut conversion statutes, are contained in
Sections 83 through 95. Finally, Section 96 describes
the effective dates of the Act.

Attachea as an appendix to this article is a table of
contents of the Act, with a cross reference table to the
parallel sections of UCIOA. Reference to the parallel
sections of UCIOA will be helpful to practitioners in a
number of ways, even though a series of minor amend-
ments were made in adapting UCIOA to the unique
experience of Connecticut in the field, and to sugges-
tions of those influential in the Act's adoption in
Connecticut. 3



B. What is a Common Interest Community?

A "common is defined in
83 (7) of the Act.

It means

interest community"”

"real property described in a declaration with
respect to which a person, by virtue of his owner-
ship of a unit, is obligated to pay for (1) real
property taxes on,'(2) insurance premiums on, (3)
maintenance of, or (4) improvement of, any other
real property other than that unit described in the
declaration.

"Ownership of a Unit" includes holding a leasehold
interest of 20 years or more in a unit, including
renewal options".

This generic definition is used throughout the Act to
refer to three particular forms of common interest
communities: condominiums, cooperatives and planned
communities. Each of those forms is a separately
defined term.

The definition of "common interest community”
encompasses every form of ownership in which any
recorded instruments create a contractual relationship
between the owner of a "unit", his fellow unit owners,
and their association in which a unit owner must pay
common charges to support either the common prop-
erty which is a part of the common interest community
or units other than the unit subject to the charges.

Note that the definition of "planned community",
set out in Footnote 4, is a residual concept; any owner-
ship arrangement which meets the definition of "common
interest community"”, but does not meet the definition
of either a condominium or cooperative, would be a
planned community. The concept of a planned com-
munity encompasses most known forms of planned
unit developments, cluster housing, shared facility
projects, homes association, and the like. Thus, there
are but three forms of common interest community:
(1) condominiums; (2) cooperatives and (3) everything
else.

C. Other Important Concepts

In addition to the generic concept of a "common
interest community" and the residual concept of
"planned community", the Act introduces a number of
newly defined terms which are likely to become part of
the lexicon of the practitioner in the field. Among the

most important are "development rights"”, "special
declarant rights”, "allocated interests", "declarant",
"declaration”, and "unit".

1. "Development rights", defined in 83(14), means

any right or combination of rights reserved by a
declarant in the declaration to (A) add real proper-
ty to a common interest community; (B) create
units, common elements, or limited common
elements within a common interest community;
(C) subdivide units or convert units into common

elements; or (D) withdraw real
common interest community.

property from-.a e
r ;

The concept of "development rights" lies at the heart
of one of the principal goals of the Act, which is to
maximize the flexibility available to a developer seeking
to adjust the size and mix of a project to the demands
of the marketplace, both before and after creation.
The principal constraint on that flexibility is the obliga-
tion of disclosure, and its impact on marketing. Thus
"development rights" include the rights to:

(a) increase the size or density of a project either by
adding real property to it, or by creating new units,
common elements or limited common elements on
either the original land or within the original buildings,
or on any other land or buildings subsequently added;

(b) change the mix of units, common elements and
limited common elements, either by subdividing units,
or by converting units into common elements or limited
common elements; and

(c) reduce the size of a project by withdrawing real
property — whether land, entire buildings, or partic-
ular units —from it.

As a matter of simple logic, there are few other
things that could be done to a real property regime
which are not included within the concept of develop-
ment rights. This great flexibility, particularly when
coupled with the broad definitions of "unit" and "real
estate"”, the power to create leasehold projects, and the
right to subordinate unit mortgages to blanket mort-
gages on either the units, common elements, or both,
is the principal attraction of the Act to the development
community. Developers also like the fact that the Act,
while requiring the developer to impose a limit on the
time within which these rights must be exercised,
abolishes the current statutory time limits imposed by
Chapter 825 on the exercise of development rights.
Thus, it would De possible — although not likely — for
a declarant to reserve the right to expand a planned
community for a period of, for example, 50 years.

2. "Special Declarant Rights.” Development rights are
different than "special declarant rights" which are
defined in 83(29) of the Act. While lengthy, the special
declarant rights are the control rights which a declarant
typically reserves during the marketing phase to control
the association, use easements, complete improvements
and complete marketing efforts. The definition resolves
a number of issues which have concerned developers
by setting objective criteria for the exercise of those
rights.

Unlike development rights, the Act imposes time
limits, similar to current law, which will cut off the
declarant's right to control the association, regardless of

the time frame Iimposed by the declaration. Other
special declarant rights, however, are not limited in
that way.
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3. "Allocated Interests" are defined in 83 (2) of
The Ait. Basically, "allocated interests" are the
terests which are assigned to each unit in any form of
common interest community. The important ones,
common to all projects, are the proportionate share of
common expense liabilities, and votes in the association,
allocated to each unit. Whether a cooperative, ¢ ndo-
rninium, or planned community, every unit in the
project must have a share of the votes and common
expense liabilities.

in-

In addition, condominiums and cooperatives have
unique allocated interests. Condominiums are dis-
tinguished from other forms of ownership because of
the undivided interest in the common elements which is
vested in each unit owner. That distinction is maintain-
ed in the Act and, in order to meet the definition of a
condominium, an undivided interest in the common
elements must continue to be allocated to each unit.

For cooperatives, the distinguishing feature is that
the association owns all the real estate comprising the
project, including the real estate comprising each unit.
Each unit owner, however, has an "ownership interest”
in that association. This "ownership interest" must,
under the Act, continue to be allocated to each unit in
order to define that project as a coopera. ive.

With very rare exceptions, the unique allocated in-
terests of condominiums and cooperatives have no
functional value; it is the votes and common expense
liabilities which will be the principal factors on which
potential unit owners should focus.

Consistent with the concept of flexibility in the Act,
but very different from cur ent condominium law, the
allocated interests are not tied to each other, but may

be assigned on totally different, even arbitrary, bases.
Thus, for example, voting could be equal among all

units, or based on whole numbers, while common
expense liabilities could be based on relative size of
units. Moreover, particular common expenses could be
based on usage, with others based on size, or equality.
This flexibility, again, is typical of the Act. Allocation
ofinterests is generally discussed in 827 of the Act;
858 considers special problems associated with assess-
ments for common expenses.
4. "Declarant” is defined in the Act in 83(12) as

any person or group of persons acting in concert
who (A) as part of a common promotional plan,
offers to dispose of his interest ina unit not
previously disposed of or (B) reservesor succeeds
to any special declarant right.

Importantly, the Act identifies a declarant as a person
offering to convey his own interest, thus excluding
brokers from the definition. Alternatively, "declarant”
includes any person who 'reserve or succeeds" to
special declarant rights, which include the right to ex-
ercise development rights. Because the definition is so
sweeping, a variety of special provisions are included in
the Act to insure that some successors to special decla-
rant rights, particularly lenders, are insulated from the

otherwise significant impact of that status, including
its liabilities; see, e.g., Section 47 of the Act, concerning
transfer of special declarant rjhts.

5. "Declaration". The definition of "declaration" in
83(13) is necessarily circular. It is defined as "any in-
struments, however denominated, that create acommon
interest community, including any amendments to those
instruments"”. Thus, the term would apply not only to
the traditional condominium .declaration with which
most practitioners are familiar, or the declaration of
covenants, conditions and restrictions (CC&R's) so
common in planned unit developments it would also
include for example a series of deeds to units with
common mutually beneficial restrictions, or to any
other instruments which create the relationship which
constitutes a common interest community. If those
recorded instruments create that relationship, then
those documents constitute a declaration and must

contain, for new projects, the information required
by Act 825, et seq.

6. "Unit". A "Unit" under Act 8§3(31) includes "a
physical portion of a common interest community

designated for separate ownership or occupancy . ,.. "
"Unit" thus becomes avery flexible concept, enabling a
declarant to characterize anything as a unit which he
intends to separately sell. 6 Comments to the Act
points out that a unit may be a part, el of real estate
filled with air or water; thus, the definition enables
marinas, air rights projects, campsites and other forms
to be more readily developed as common interest
communities, in marked contrast to the often complex
mechanisms inventive practitioners have used to avoid
the constraints of the present Connecticut condominium
statute. Compare, for example, the description of the
first Connecticut marina condominium in Stone, "Where
Do | Dock My Boat?, Chicago Title "Perspectives"
No. 3, Fall, 1982, at page 1.

APPLICABILITY

A. What Projects are affected by the Act?

The applicability of the Act is broad and sweeping. It
is fair to say that every common interest community in
Connecticut, and some outside the state, will be af-
fected by this Act, regardless of the particular form of
ownership or the date on which the declaration for that
project was recorded. Most importantly, the Act will
reach every pre-Act condominium, cooperative or
cluster housing development in Connecticut, although
the extent of the Act's impact depends on a variety
of factors.

B. What Factors Affect Applicability?

Basically, the level of applicability of the Act to any
individual project will depend on one or more of the
following factors:
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1. The date of creation, that is, the date the declara-
tion is or was recorded. In the text that follows, a
project whose declaration was recorded before January
1, 1984 is known as an "old" or "pre-act" project, while
a project whose declaration is recorded on or after
January 1, 1984 is a "new" project.

2. Size of the Project. A project which contains 12
units or less is exempt from certain provisions of the
Act, even if it is a "new" project. "OIld" projects of 12
or fewer units are also treated differently from other
pre-Act projects. From time to time, the text refers to
"large" and "small" project rules.

3. Permitted Uses. Nonresidential projects are exempt
from all but 3 sections of the Act, unless the declaration
expressly provides otherwise.

4. Existence of Development Rights. "Development
rights" are the rights which a developer ma reserve in
the decleration to expand or contract th. project or
convert common elements within the project to units
or limited common elements. The concept was describ-
ed more fully above. The absence of development rights,
in combination with a "small" project, affects the ap-
plicability of certain provisions of the Act.

5. Forms of Ownership and Common Expense
Restrictions in the Declaration. Certain limitations
apply ether to "de minimus" planned communities,

or to limited equity cooperatives.

6. New Construction or Conversion. The Article 5
rules — sections 83 through 95 — apply to conversion
projects, and apply whether or not other provisions of
the Act are applicable.

7. Location in or out of the State. A project located
outside Connecticut is subject, in limited circumstances,
to the disclosure provisions of the Act.

8. Individual Transfers. Particular transactions are

exempt from the disclosure requirements of the Act.

C. The Factors at Work: Applicability "In a Nutshell".

sidents should be the same, regardless of wbere the.
project is located. Thus, the disclosure req&remefits
would apply to such an out-of-state offer. The out-of-
state offeror has ample protection; it may make clear
that it does not offer units in this state, or it may refuse
to accept contracts signed in this state, or it may do
both. When both circumstances exist, however, the
project has sufficient contacts with the State to justify
applicability of the disclosure provisions.

Except for disclosure, the Act has no applicability to
a project located outside this state, and the substantive
laws of the foreign jurisdiction would apply. In contrast,
"in state" projects are subject to the substantive D ivi-
sions of the Act, although in several different degrees.

2. "New" and
distinction to be made with respect to applicability is
for "new" projects, that is, projects whose declarations
are recorded on or after January 1, 1984.

The basic rule for new projects is that the entire Act
applies; see 815 of the Act. There are, however, 3 signif-
icant limitations to that rule.

(@) Commercial Projects. If all units in a common
interest community are restricted to nonresidential
use as, for example, in a medical office condominium,
then only Sections 5, 6 and 7 of the Act apply to that
project unless the declarant elects to have the entire
act apply. See 86{a)(1). The impact of those 3 sections,
which apply collectively in several instances, is described
in the footnote. 5

Even if the entire Act applies to a commercial project,
many provisions of the Act may be varied by agreement.
In addition, much of the regulatory burden imposed on
common interest communities - for example, in the
area of disclosure — would not apply to commercial
projects, even if the declarant elected to have the entire
Act apply. See §863(b)(5).

(b) "Small" Project Exception. If a new project
contains 12 units or less and is "simple" — that is, no
development rights are reserved - then the structural

L Out of State Projects. In considering applicability,requirements of the Act apply to such a project, but no

the easiest distinction to be made is between "in state"
and "out of state" projects. Applicability to out of state
projects is described in 820 of the Act.

The basic rule is that if a project is located outside
Connecticut, only the public offering statement ("POS")
provisions of the Act, contained in Section 63 through
82, apply to that project. Moreover, they apply to the
out of state project only if: (a) the project is "offered"”
in Connecticut, see Act 83( 12); and (b) either the buyer
or seller signs the contract in this State; and (c) no other
exemption from the POS requirements exists. See the
exemptions described in 863 of the Act.

The underlying public policy is clear. If an out of
state selier is actively offering units for sale in this
state, and is actively asking buyers to sign contracts in
this state, then the State has a legitimate interest in
insuring that the level of disclosure offered to its re-

POS need be prepared and no resale certificates are
required in those projects at any time. See 816(c). The
resale certificate requirements of the Act, contained
in 871, are described below at footnote 7. This changes
the current rule for condominium disclosure under
Chapter 825, where a POS is required regardless of size.
The policy underlying this distinction is to minimize
the cost of disclosure, which can significantly affect the
price of units in a small project.

(c) "De minimus" Planned Communities. A "de
minimus" planned community is described in terms of
limitations in the declaration with respect to common
expense liabilities. See 816(a)(2) of the Act.

Basically, if the declaration for a planned community
provides that the annual common expense liability of
each unit in the project may not exceed $100 then,

again, only sections 5, 6 and 7 apply to that project

"old" projects. The most substantial



unless the declaration provides that the entire Act
applies/ Ip calculating that S100 figure, the developer
may exciude "optional use fees" and "insurance prem-
iums paid by the association”. Moreover, the $100
figure is subject to adjustment under Section 14 of the
Act, as the Consumer Price Index Increases. It is likely
that, in July of 1984 (which would be the first time that
the adjustment figures would be applied) the dollar
limitation in 816(a) (2) wHI increase to between S120
and $130.

In addition, if the declaration for a "simple" planned
community limits maximum annual common expense
assessments to $300 - including all charges — and meets
certain other requirements, then it is subject to all
substantive provisions of the Act, but no public offering
statments or resale certificates are required. See 663(b)(7).

As a practical matter, very few projects currently
have limitations in the project documents which place
a cap on the amount of common charges which an
association may assess. Such a limitation imposes a
potential burden on the financial viability of an associa-
tion and should, as a policy matter, be avoided except in
those circumstances where a minimal charge is plainly
warranted. For some projects, however, particularly
subdivision projects or other single family home develop-
ments where the association does not maintain substantial
reserves, does not perform maintenance on the units,
and has only very modest recreational facilities or
perhaps private roads, a limitation of the magnitude
permitted by the Act may be reasonable. In those
circumstances, the limited applicability of the Act will
simply serve to insure that problem: of taxation and
eminent domain, which apply to all common interest
communities, are resolved.

A drafter choosing to take advantage of the possible
$100 exemption would, of course, be obliged to fall
back on the common law in attempting to resolve many
of the thorny issues that exist in the field. The Act
contemplates, however, that private contractual arrange-
ments may be available to solve those issues, and the
parties should not be obliged to work within the strictures
of the Act where the economic impact of the "common
interest" aspects of the community is so minor.

ject was created — continues to apply to a pre-act
project; (2) some provisions of the new statute, however,
automatically apply to all old projects although the
extent of applicability depends on whether a pre-act
project contains 12 units or less; and (3) old projects,
whether large or small, have a variety of "opt-in"
elections which permit existing owners to take advan-
tage of additional provisions of the new Act which they
may find desirable.

It is useful, in dealing with pre-act projects, to describe
them as "small pre-act” projects and "large pre-act"
projects.

(@) Small Pre-Act Projects. See Section 18. If a pre-
act project (1) is a cooperative or planned community,
but not a condominium, (2) has 12 or fewer units;
and (3) is not subject to development rights, then only
sections 5, 6 and 7 apply to that project. Note that
there is no exemption for small pre-act condominiums.
Any pre-Act condominium was created since 1963
either under the original Connecticut Unit Ownership
Act or under the Condominium Act of 1976; thus,
its documents already comply, in one fashion or other,
with the rather stringent requirements of those statutes.
Therefore, all condominiums, of whatever size,
treated in the same manner as large pre-act projects.

are

Small pre-act projects may elect broader treatment
under the new Act. Acting in accordance with 818 of
the Act, the unit owners of a small pre-Act project may
elect, in conformity with the law applicable to their
project and with the amendment procedures of their
old declaration, to be treated in accordance with 819 of
the Act. Such an election would have the effect of treat-
ing such projects as if they were larger projects. It would
thus make a number of additional sections automatical-
ly applicable, and would provide additional "opt-in"
rights, as described in 819.

Pre-Act Condo-
See Section 17. Essentially, 817 requires
that 12 enumerated sections of the Act, and the defi-
nitions as necessary, shall automatically apply to large
pre-act projects and to all pre-act concominiums. 7

(b) Large Pre-Act Projects, and all
minimums.

Importantly, these automatically applicable sections

(d) A Word on Conversions. Note that the conversion@PPly only prospectively, that is to "events and circum-

provisions of Article 5 apply to every common interest
community, whether new or old, even if part of the
project might otherwise be exempt from the Act.

See 816(b).

3. Applicability to "Pre-Act" Projects.
most controversial provisions, and certainly the provi-
sions immediately reaching the greater number of units

in the state, are those affecting "old" or "pre-act"
projects.
The rules for pre-act projects are somewhat more

complex than the rules applicable to new projects. The
basic rules are that (1) "the law of the project” — that
is, the statutory or common law under which the pro-

Perhaps the

stances occurring after January 1, 1984". Moreover, the
sections do not invalidate existing provisions of docu-
ments for those pre-act projects.

Many of these sections will work substantial changes
in the activities of existing associations. In addition to
Sections 5, 6 and 7 which have been described earlier,
the automatically applicable sections enhance the
powers of the association, resolve significant issues of
tort and contract liability, grant priority of the associa-
tion's lien over first mortgages, impose an obligation on
the association to retain records and to provide resale
certificates, clarify the rights of action given unit owners



and the association, and include provisions for attorneys'
fees. Attorneys representing pre-act associations should
carefully examine the automatically applicable sections
to determine what impact they will have on their clients.

(c) The Opt-in Provisions. Section
provides that any pre-act project subject to that sec-
tion — that is, any large pre-act cooperative or planned
community, any pre-act condominium, and any electirg
small pre-act cooperative or planned community — may
amend its declaration and bylaws to accomplish any
result permitted by the Act. The kinds of amendments
contemplated by this Section are many; the section is
designed to make the much broader flexibility of the
Act available to an old project to, for example, enhance
its borrowing capacity, permit a restructuring of the
bylaws, enlarge the activities of the association, or a
variety of other changes. Importantly, any such amend-
ment must be accomplished in conformity with the law
of the project — that is, the law under which it was
created — as well as the procedures set forth in the
current documents of the project. Thus, while the Act
permits the declaration to be amended, for example,
by 67% of the unit owners, a declaration for an existing
project which requireJd a 90% vote to amend could only
be amended with that 90% unit owners' consent. More-
over, to prevent abuse, the section provides that if any
new rights, powers or privileges are granted to any
person, then any correlative obligations, liabilities and
restrictions in the Act also apply to that person. Ac-
cordingly, an amendment under this section would
automatically pick up the entire bundle of rights and
responsibilities applicable to any particular transaction,
regardless of any attempt in the amendment to limit
that result.

(To be Continued in Fall Issuel

FL 1™NOTES

Mr. Breetz is a principal in the Hartford law firm of Reid
anc Riege, P.C., and is the Chairman of the Connecticut Law
Re. ion Commission. As a reporter for the National Conference
of Commissioners on Uniform State Laws, he was the principal
draftsman of the Uniform Common Interest Ownership Act and
its constituent Acts, including the Uniform Condominium Act,
the Uniform Planned Community Act and the Model Real Estate
Cooperative Act. The amendments to UCIOA , and were prepared
under the auspices of the Law Reveiw Commission, which recom-
mended its adoption in Connecticut.

2 It may be helpful to understand the background and

development of the Uniform Common Interest Ownership Act.

Recognizing the need for a comprehensive statute responsive
to the explosive growth and variety of condominium development
in this country since the first state condominium statute was
enacted in 1963, the National Conference of Commissioners
on Uniform State Laws undertook to draft the Uniform Condo-
minium Act in the Fall of 1975. UCA was completed and adopted
by the Conference in 1977. It has since been adopted in eight
states, including Maine, Minnesota, Missouri, Nebraska, New
Mexico, Pennsylvania, Rhode Island and West Virginia.

As an outgrowth of UCA, the Conference promulgated the ,
Uniform Planned Community Act in 1980. UPCA was, designed
to apply to all forms of common interest ownership, other than
cooperatives and condominiums.
adopted substantial

In 1980, the Conference also
amendments to the 1977 version of the

19 of the ActCondominium Act, so that UCA and UPCA were identical, ex-

cept in those areas where differences in the nature of the owner-
ship forms warranted special treatment.

In 1981, the Conference promulgated the Model Real Estate
Cooperative Act, applying the principals of the UCA and UPCA
to cooperatives.

All three acts used the identical section numbering systems,
with four mandatory articles and an optional article 5 on admin-
istration. This enabled the Conference, in 1982, to merge the
three ar into a single statutory vehicle, the Uniform Common
Interest Ownership Act, which applies to all 3 forms of common
ownership. The merged Act is barely 10 pages longer than any of
its single constituent parts.

Reference to the parallel section of these Uniform Acts may
be helpful to practitioners since each of the uniform acts, includ-
ing the merged Act, is accompanied by a set of detailed comments
describing the impact of the statute and the relationship of one
section to another. Copies of the individual Acts, with their
comments, appear in West's Uniform Laws Annotated. They may
also be obtained by letter to Ms.
tary, Uniform Laws Conference,
Suite 510, Chinsgo, lllinois 60601.

Alicia Pond, Executive Secre-
645 North Michigan Avenue,

While The Connecticut Act
the Uniform Common

is based almost entirely upon
Interest Ownership Act, our Judiciary
Committee chose to delete the reference to a "uniform" act
because of minor differences between the Uniform Act and the
Connecticut version. Notwithstanding those miner variations,
it is hoped that the codified version of the Common Interest
Ownership Act in Connecticut will reflect the section titles and
numbering system of the Uniform Act, as was done with the
Uniform Commercial Code. This will permit ready reference to
the uniform acts, with their comments, and to statutes and case
law in other states which have adopted any of these uniform
acts. Such a system would also enable other states to more easily
relate their consideration of the uniform acts to Connecticut’'s
enactment. At the date of this writing, no final determination
had been made by the Legislative Commissioner’s Office with
respect to the form of codification.

4

A "condominium" is defined in Act 83 (8).

"Condominium" means a common interest community in

which portions of the real estate are designated for
separate ownership and the remainder of the real property
is designated for common ownership solely by the owners
of those portions. A common interest community is not
a condominium

interests in the

common elements are vested in the unit owners.

unless the undivided

A "cooperative" is defined in Act §3(10).

"Cooperative” means a common interest community in
which the property is owned by an association,
each of whose members is entitled by virtue of his owner-
ship interest
of a unit.

real

in the association to exclusive possession

A "planned community" is defined in Act 83 (23).

"Planned community” means a common interest com-
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jnunity that is not a condominium or a cooperative. A
ucondominium or cooperative may be part of a planned
community.
Section 5 is entitled "separate titles and taxation", The
present rule in 847-79 C.G.S. is that condominium units must
be separately taxed and assessed and no separate tax bill may be
assessed on the common elements. Section 5 continues that
result. Most significantly, the same rule is applied to planned
communities: cooperative units, however, will not be separately
taxed. This will change the practice under which municipalities
tax the value of individual PUD units, and also levy a separate
tax on the common property, since it is a separate parcel owned
by the association, even though the common property has no
economic value apart from the units. If the common property
remains subject to development rights, however,
separately taxed and assessed, and the declarant alone is liable
for those taxes.

it must be

Section 6 is a direct prohibition on local regulations of con-
versions, reflecting the same public policy of §47a-23c., C.G.S.

Section 7 contains a variety of provisions dealing with the
unique aspects of eminent domain in the common ownership
context. It supplements, and does not supplant, general state
statutes dealing with the subject.

The definition of "unit" includes a concise separate provision
to describe what it is that a unit owner "owns" in a cooperative.
It is designed to carefully distinguish between the unit owner's
possessory interest in the unit coupled with his ownership interest
in the association, and the fee ownership of the realestate com-
prising that unit, which is vested in the association. The section
provides that a sale, conveyance or encumbrance of a unit owner's
interest does not affect the association's interest in that unit.

7 Section 17 provides:

Except as provided in Section 18, (an exception for
small pre-act projects) Section 5, 6, 7, 23, 24 and 41,
subdivisions (1) to (6), inclusive,and (11) to (16) inclusive,
of subsection (a) of section 45, sections 54, 59, 61, 71
and 79, and section 3 to the extent necessary in construing
apply to all common interest
in this state before the effective

any of those sections,
communities created
but those sections apply only with
respect to events and circumstances occurring after the
effective date of this act and do not invalidate existing
provisions of the declaration, bylaws or surveys or plans
of those common interest communities.

date of this act;

The impact of Sections 5, 6, 7 is described in Footnote 5.

Section 23 is ent'Med Construction and Validity of Declaration
and Bylaws. Its major impact, other than dealing with severability,
conflict and rule against perpetuity problems, is to insulate the
title of the units and common elements from claims of unmarket-
ability as a result of an "insubstantial” failure of the declaration
to comply with the Act.

Section 24 is entitled Descriptions of Units, and merely
validates the use of an abbreviated reference to the unit's identity
in deeds and other instruments requiring a legally sufficient
description of a unit.

Section 41 is entit'ed Merger or Consolidation of Communities.
Like present §47-88j, C.G.S., 841 provides a flexible mechanism
for pre-act communities to merge or consolidate with other
communities where such an action is viewed as desirable by the
unit owners.

Section 45 describes the powers of the association. The powers
newly granted to pre-act associations are to (1) adopt and amend
bylaws and rules; (2) adopt and amend budgets and collect assess-
ments; (3) hire and fire; (4) institute, intervene in and defend
litigation in both a direct and representative capacity "on matters
affecting the common interest community"”; (5) make contracts
and incur liabilities; (6) regulate the use and repair of the common
elements; (11) impose charges and interest for delinquent assess-
ments or violation of rules: (12) impose charges for preparing
amendments or resale certificates; (13) indemnify directors and
officers and provide directors and officers liability
(14) assign its rights to future common expense assessments;
(15) exercise other powers confined in the project documents,
and (16) exercise all powers exercisable by other "legal entities
of the same type as the association” which, under typical Connec-
ticut practice, are the powers of nonstock corporations under
Chapter 600 of the General Statutes. A number of these powers
plainly exceed the p'esent authority of many current unit own-
er's associations.

insurance;

Section 54 is entitled Tort and Contract Liability. Its principal
impact is to (i) make the declarant liable for claims against the
assor ation securing during the period of declarant control, (ii)
provide procedural devices to assist the association in asserting
its claims, and (iii) insulate unit owners from liability.

Section 61 requires the association to keep certain financial
records, and to make them available to unit owners.

Section ' 1 requiries every unit owner in a common interest
community — except owners in certain small projects — to
provide a resale certificate to a purchaser "before execution of
any contract for sale ... or otherwise before conveyance .. ."
The association is required to prepare the certificate, which
contains a substantial amount of information concerning the
project, within 10 days of a request. To enforce the obligation,
the purchaser has an unqualified right to cancel a sales contract
until 5 days after the certificate is delivered, although actual
conveyance cuts off the cancellation right. This new obligation
of a seller, and new right of a buyer, is likely to be the subject
of substantial discussion in future months.

Section 79 provides a clear right of action to any person for
violation of the Act, and empowers the court, "in an appropriate
case", to award attorneys fees.
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 THE CONNECTICUT COMMON

NTEREST OWNERSHIP ACT:

WHAT CONNECTICUT REAL ESTATE ATTORNEYS
NEED TO KNOW

By
William R. Breetz, Jr., Esq.

Part I

Part | of this Article, which appeared in the last issue
of Perspectives, reviewed applicability and some other
major concepts of P.A. 83-474, theConnecticutCommon
Interest Ownership Act (the "Act"). The Act becomes
effective on January 1, 1984, except for the conversion
provisions which became effective July 8, 1983.

This part examines in greater detail the principal issues
affecting attorneys who represent buyers and sellers of
individual units. Part 111 to appear in the winter issue of
Perspectives will examine the impact of the Act on the
developer, and on the lender involved in construction
loans or in securing secondary market commitments
for end loans in common interest communities.

THE LAWYER'S DILEMMA.

Most Connecticut attorneys will first wrestle with
the Act when asked by a purchaser to review a Public
Offering Statement ("POS") received from a developer,
or when representing a unit buyer or seller on resale.
This section focuses on the Act from that perspective,
and asks "what should 1, as buyer’s counsel, worry
about?" A subordinate but very real issue that buyer's
counsel must ask is, "How can | provide adequate
representation to a client at a fee which the client is
willing to accept?”" The economics of this equation do
not always work easily, and a concern voiced repeatedly
by the drafters of the Act was how the Act would
affect buyer's counsel, faced with the obligation to
provide a reasoned explanation of a complex transaction
at a reasonable price. Although perhaps not readily
apparent at first reading, the Act was drafted with a
standard in mind of being readily understood, after
some effort, by the average aviorney. Hopefully this
series of articles will facilitate that process.

AN OVERVIEW FROM THE BUYER'S PERSPEC-
TIVE. The individual buyer usually does not have enough
leverage to cause a change in the project documents of
a common interest community, although this may not
by true for lawyers representing multiple buyers, or
buyers in small projects. At the same time, knowledgable
counsel often can secure individual concessions in the
client’'s sales contract, particularly during the "cooling
off" period.

Counsel's other roles are to explain the implications
of the transaction, and to insure that good title is
transferred. The POS is helpful in fulfilling the former
role. The greatest consumer protection provided by the
Act is disclosure, and the POS should provide buyer's
counsel the information necessary to evaluate the
transaction and advise a client.1 While the Act provides
great flexibility to the developer creating a project,
it also requires that each of the development rights to
be retained be disclosed in detail. Buyers' counsel
needs to understand the implications of some of those
development rights, as well as greater flexibility in
financing afforded the developer in the Act.

Significant warranties and other consumer protections
are provided by the Act. The majority of the provisions
benefiting the purchaser are contained in Article 4 of
the Act, Sections 63 through 82. Special provisions
benefiting purchasers and tenants in conversion projects
are contained in Article 5, Sections 83 through 95. The
Act also has significant new provisions governing the
association's relationship to its individual owner/mem-
bers. A buyer should be aware of what the association
can do for, and to, that buyer.

Finally, a number of conveyancing matters are treated
in the Act. These should not affect the buyer's interest,
but will affect the lawyer's role of insuring transfer of
good title.

DISCLOSURE.

1. Summary of the disclosure provisions of the Act:

a. The Act generally adopts the same broad dis-
closure requirements imposed on "declarants”
typically, the developer - by the Connecticut
Condominium Act of 1976, Chapter 825;

b. The Act expands the amount of mandated
disclosure in significant ways;

c. The Act applies this increased level of disclosure
to planned communities and cooperatives, where
no disclosure was previously required;

d. This level of disclosure applies to all "new"
projects - that is, projects created aft~r January 1,
1984 - unless the project or the particular transac-

tion is exempt from disclosure;



e,. With respect to "old" projects - that is, projects
created before January 1, 1984 - other forms of

' ¢ disclosure, either the present POS requirements for
"old" condominiums or resale certificates under
871 for "old™ planned communities or cooperatives,
are required of declarants; and

f. A short form of disclosure, the s71 resale
certificate, is requiredof all unit sellers in nearly all
projects, both old and new.

2. Applicability and Exemptions. Buyers'
should know the disclosure to which his or her client is
entitled, Section 63 discusses applicability of the dis-
closure requirements.

"New" Projects. Disclosure must generally be
provided by a declarant of any common interest com-
munity created after January 1, 1984. Buyers of units
in nonresidential projects may waive disclosure. Limited
exemptions from disclosure are granted in 563(b) for
particular transactions - that is, a gift, court-ordered
disposition, disposition by government, or disposition
pursuant to a "nonbinding reservation agreement,”
which is a reservation which may be canceled by the
purchaser at any time withot: penalty.2

There are only two significant exemptions from
disclosure for entire "new" projects; (a) "simple”
planned communities with annual assessments limited
to S300 per year; and (b) "simple" common interest
communities, including condominiums, containing 12
or fewer units. Both exemptions have significant limita-
tions.3

The collective effect of these limitations will be that
relatively few new projects will be free from disclosure
under those provisions. Some "old" planned communities
which in fact operate below this figure may wish to
amend their declarations, under the "opt-in" provisions
of tne Act, in order to avoid the necessity of resale
certificates um'er 871. Other old projects may find the
certificates desirable.

Moreover, although there is no statutory mandate
that disclosure be provided in such cases, the experience
of many planned community developers under current
law is that a POS in some form is a useful marketing
device for his real estate broker. For that reason, buyers'
counsel may find that disclosure will be provided in
some projects which are not mandated to disclose.

"Old" Projects. The POS requirements do not apply
to projects created before January 1, 1984. Accordingly,
a pre-Act condominium declarant must still provide a
POS complying with Chapter 825, while a declarant of
either a pre-Act cooperative or planned community
is not required to provide any POS. In every case where
delivery of a POS is not required, however, 871 requires
that every "old" and "new" project unit owner must
furnish a variety of documents, including a resale
certificate, to a unit purchaser before execution of any
contract for sale of a unit, or otherwise before convey-
ance. For that reason, declarants offering units without

a POS in projects created before January 1, 1984 will
be required to comply with the more limited disclosure
imposed under 871. This should change the practice of
developers of currently existing planned communities
which are not yet sold out. Buyer's counsel should
look for the 871 certificates because of the cancellation
rights and information those certificates provide. See
the analysis of resale certificates, infra.

3. Liability for Failure to Disclose. Because the Act
relies primarily upon disclosure for consumer protection,

counselthere are 2 forms of liability imposed on declarants who

fail to properly disclose. In the case of acomplete failure
to disclose, the consequence is described in 8§71 (c):

"If a person required to deliver a POS fails to provide
a purchaser with the POS and all amendments thereto
as required by subsection (a), the purchaser, in
addition to any rights to damages or other relief is
entitled to receive an amount equal to 10% of the sale
price of the unit plus 10% of the proportionate share
of any indebtedness of the association secured by
security interests. . .."

The 10% penalty is designed as an "atomic bomb",
requiring no evidence of actual damages or other proof
except that the POS or the amendments were not
delivered as required by statute.

Sections 64(c) and 79 set out the standard of liability
for failure of the POS to adequately disclose:

"The declarant ... is liable to all persons claiming
an interest in the common interest community
under Section 79 of this Act for any false or mislead-
ing statement set forth therein or for any omission
of a material fact therefrom with respect to *kat
portion of the public offering statement which
prepared. If the declarant did not prepare any part
of the public offering statement that he delivers he
is not liable for any false or misleading statement. ..
unless he had actual knowledge of the statement or
omission or, in the exercise cf reasonable care, should
have known of the statement or omission."

(emphasis added).

Section 79 of the Act provides that if a declarant or
other person fails to comply with the Act, any person or
class of persons adversely affected by the failure has a
claim for appropriate relief, including the right of
punitive damages for willful failure to comply and, in
an appropriate case, reasonable attorneys fees.

From the buyer's perspective, this liability systenl
represents a significant improvement on the old provi-
sions of §47-90a which provided condominium purchasers
the right to reconvey a unit, in addition to other (un-
specified) remedies, within one year following purchase
for failure to disclose under Chapter 825. Section
47-90a will, in a sense, self destruct on January 1, 1985,
one year after the last project may be created under
Chapter 825.

4. Buyer's Right to Cancel. The 15 day "Cooling O ff"
period. The Importance of POS Amendments.
In Section 70(a), the Act continues current condo-
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minium law that permits a purchaser, before conveyance,
to cancel a sales contract within fifteen (15} days after
executing it. The right is absolute, and the buyer is
entitled to full return of any deposit. In an ideal world,
the buyer's attorney should review the POS during that
fifteen (15) day period; unfortunately, counsel often
does not have the opportunity to review the POS until
a loan commitment has been secured, and the buyer
realizes that he may have to pay an attorney's fee in
order to close. In some instances, however, the require-
ment in s65(b) that "a declarant promptly shall amend
the POS to report any material changes or information
to be required to be included in the POS", coupled
with the requirement in s70(c) that those amendments
must be provided to a purchaser, may offer additional
opportunity for negotiation.

Those sections clearly identify the declarant's
obligation to keep the contract purchaser informed
of changes in or affecting the project. The requirement
that amendments to the POS be provided the purchaser
does not extend the 15 day "cooling off" period.
Indeed, the delivery of such amendments is required
even if the cooling off period has expired. The purpose
of the requirement is to insure that unil: purchasers are
advised of any material changes in the project which
may affect their contract under general law. A material
change in the project affecting buyer's unit or the
project as a whole, of course, would normally constitute
a novation and such amendments could be significant in
negotiations between buyer and seller. The penalty for
failure to promptly provide the amendment would
appear to come within the 10% penalty provisions of
570(c), although that result is not completely clear from
the text of the Act.

The impact of possible amendments to the POS is
often addressed in the declarant's form sales contract,
since the possibility of future changes in the project
documents after the project is being marketed haunts
declarant's counsel. For the same reasons, the relevant
clauses in the sales contract should concern buyer's
counsel.

The most common amendment problem faced by
declarant is that the end lender seeking loan purchase
commitments from secondary market mortgage buyers -
FNMA, FHCMC and others - may require changes
after lender's counsel reviews project documents which
may have already reached the sales force. The other
common problem is the declarant who changes his mind
as to various aspects of the project, or responds to
market conditions, after marketing has begun. Some
developer's counsel seek to avoid these potential pro-
blems by providing, in the sales contract, that the
declarant reserves the right to unilaterally change the
POS or declaration as he sees fit. A more balanced
contract clause would permit document amendments
to meet requirements imposed by institutional end
lenders or the secondary market. Buyer's counsel
should refuse to accept the broader clause, and should
insist on the right to cancel a contract containing
either clause if any material changes are made.

5. SubstarioVe Disclosure Requirements.

The broadest disclosure standard of the Act is con-
tained in 865(a) (19), which requires that the POS "fully
and accurately disclose ... (19) all unusual and material
circumstances, features and characteristics of the
common interest community and the units." The
balance of 8s65 through 68 discusses particular items
of disclosure. Thus:

¢ Section 65 discusses disclosure applicable to all
common interest communities.

e Section 66 requires additional disclosure for
projects where development rights are reserved.

e« Section 67 requires additional disclosure for
projects where units are being sold in time shares; and

¢ Section 68 requires special disclosures for projects
which involve conversion of existing buildings.

Disclosure in all Projects. Since 865 require.- many
disclosures currently required by Chapter 825, this
part focuses on the mandated disclosure of 865 only to
the extent it changes current condominium law.

As amatter of style, the actual nameofacondominium
or other common interest community need not include
the form of ownership; thus a condominium known as
"Happy Acres" need not be called "Happy Acres

Condominium" but may simply be called "Happy
Acres".
Section 65(a)(2) requires a declarant to disclose,

among other things, his schedule of commencement
and completion of construction of buildings and ameni-
ties, to the extent known. In considering thvt disclosure,
the constraints imposed by a construction lender should
be examined. Many phased project developers will face
time limits within which commitments for construction
financing in subsequent phases is available.

Subsection (a)(3) requires a declarant to disclose the
number of units in the common interest community.
In an expandable project, the POS should include the
number of units to be in Phase 1 when the declaration
will be recorded, while, under Section 66, the POS
should disclose the number of units that may ever be
a part of a planned community. Unlike current condo-
minium law, there is no time limit on the period within
which those units may be built, except the declarant's
self-imposed limit.

The POS must include 3 brief narrative description of
contracts or leases that may be subject to cancellation
by the Association. See 865(a)(4). This includes‘all
agreements with the declarant or a related party, any
management or employment agreement, any lease of
parking and recreational facilities, as well asany contract
or lease which is not "bona fide", or is "unconscionable™
or "commercially unreasonable.”

Under subsection (5), the POS must include a budget
for one year after the first conveyance and thereafter
the current budget of the association. This mandates
amendments to the POS for budgets in years after the

first year. Unlike current law, the budget must include
assumptions concerning occupancy and inflation. In a
significant - departure from current law, there is no

3



requirement in either a conversion or new condominium
or other project, that there be "adequate" or even any
reserves for repairs or replacement, but the fact that
there are no reserves in the budget must be disclosed.
The standard of "adequate" under old law raised a
series of difficult problems.

Subsection (6) requires disclosure of a practice
known as "low balling.” If, as a marketing device, a
developer intentionally reduces current common ex-
penses in order to encourage sales, and instead provides
those services himself to the project at no fee during
the sales period, the anticipated effect of those increased
services on future common charges must be disclosed.
If a declarant failed to disclose such uncharged services,
and they were "material,"” the declarant might be sub-
ject to liability under 879 for the cost of providing
those future services.

All fees due from the purchaser at closing must be
described in the POS; see 865(7). Under 865(9), the
declarant must describe not only the financing which he
is offering, but financing which he may have "arranged."

The declarant, under subsection (12), must disclose
any unsatisfied judgments or suits pending against the
association and any other pending suits "material to
the common interest community of which the declarant
has actual knowledge,"” even though the declarant is
perhaps not a party to those actions.

Subsection (17) requires the declarant to disclose the
extent to which he has arranged financing to complete
improvements which he is required by his project
documents or promotional materials to complete;
8880 and 81 describe the substantive obligation on
declarants; see that discussion, infra.

Under subsection (18), the declarant is required to
provide a brief narrative description of zoning and
other use requirements "affecting” the common interest
community. This is a potentially significant matter,
particularly as to abutting and which the developer may
or may not own or have knowledge of.

Again, 865(d) requires the declarant to promptly
amend his POS to report material changes in the infor-
mation required to be disclosed.

Disclosure of Development Rights. Under Section 66,
all the declarant's development rights must be disclosed
in detail, together with an indication of the self-imposed
period of time within which those rights may be exercis-
ed, or will lapse. The subjects about which disclosure
must be made are detailed, although the declarant
is frequently permitted to state that he "makes no
assurances" with respect to a particular issue.

Section 66(12) is a potentially important provision.
It requires the declarant to describe the extent to which
any assurances which he has made with respect to the
exercise of development rights would apply or not
apply if those rights were not exercised. For example,
assume a declarant reserved the right to add 50 additional
acres of land to a condominium, and assured potential
purchasers that if he added the land, he would also build
a swimming pool and 100 townhouses on that land.

The POS would have to indicate what the consequences
might be, in that case, if the declarant chose not to add
that land.

Time Shares. Section 67 requires particular disclosure
in the case of time shares. Otherwise, the Act generally
does not specifically affect time share projects, although
the general requirem "ts of 865 would apply.

Conversion Buildings. Section 68 discusses the special
information wh;:h a POS must contain concerning a
conversion building. The material required is somewhat
different than that provided for condominiums under
current law. For example, the Act eliminates the current
requirement that a 3 year budget of past building
expenses be provided, since past operating expenses
are frequently not available or, when available have
often borne little relationship to the experience of
the project after conversion. There are other changes
which become apparent when this section is compared
to present 8§47-88b(a)(1) through (4). importantly,
the information required by 868 must be provided even
in a common interest community which contains no
more than 1 units and where no other diclosure is
required; see r. 3(b).

6. The Resale Certificate

Section 71 is an important new device benefitting
buyers and their attorneys in both "old"™ and "new"
projects. Section 71 applies automatically to all pre-
existing projects, unless exempt. As a result, owners of
units in all existing condominiums, planned communi-
ties and cooperatives must provide a resale certificate
upon resale unless the project is either under 12 units
or is a project whose declaration restricts annual assess-
ments to $300 per year; see footnote4 , supra.

Section 71 requires that the buyer be given a copy of
the declaration, bylaws, rules and regulations of the
association, and any current POS if any special declarant
rights - which include declarant control of the association,
as well as all development rights - are still outstanding.
The buyer is also entitled to a certificate containing 10
enumerated facts, most of which relate to the financing
condition of the project. Two of these - the effect on
the prm o-.* ' d- -,tion of rights of first refusal, and
the e,;.ent t< k’hich monthly common charges have been
paid - are requii;;d by current law for condominiums,
although the deadline now required for delivery is
simply prior to conveyance.

The remaining required information
payable by the seller; a statement of the association's
projected capital expenditures for 2 years; a statement
of any reserves of the association; a statement of any
judgments against the association, or pending suits in
which the association is the defendant; a statement of
insurance coverage; restrictions or limitations on the
amount of profit that a unit owner may secure upon
sale; and, in a cooperative, an accountant's statement if
any has been prepared concerning the deductibility of
any portion of common charges under federal income tax.

includes fees



The Act requires a unit owner to furnish the certifi-
cate, but- also requires the association to provide the
seller information that he needs. The certificate must be
furnished before execution of a sales contract, if there is
one, and otherwise before conveyance. Subsection (c)
provides, however, that a unit owner is not liable to a
purchaser for failure or delay in providing the certificate.

While the public policy represented by the mandated
resale certificate is important, the enforcement mechan-
ism has created some controversy among real estate
brokers. To provide a meaningful sanction for delivery
of the certificate, the purchase contract is voidable by
the purchaser until the resale certificate has been
provided and for 5 days thereafter or until conveyance,
whichever first occurs. No reason is required; this is
simply an additional "cooling off" period and enforce-
ment mechanism.

Thus, while conveyance cuts off any rights of cancel-
lation, a resale purchaser has the right to cancel his
sales contract for 5 days after a resale certificate is
delivered. In states which have enacted the Uniform
Condominium Act, this provision has apparently not
proved to be a problem. A possible solution to the
broker's perceived dilemma may be for ihe broker to
secure the required information from the unit owners
association when the listing is secured, and provide it
to every prospective purchaser.

When representing a resale purchaser, buyers' counsel
should be aware of the implications of 871, both as to

the information which the client is entitled to receive,
and the 5 day "cooling off" cancellation period that
it provides.

7. Labeling of Promotional Material.

In addition to the POS, 8880 and 81 of the Act are
important constraints on a developer's promotional
activity. Section 80 provides that no promotional
material may be displayed or delivered to prospective
purchasers which describes or portrays an improvement
which is not in existence unless that promotional
material is conspicuously labeled either "must be built"
or "need not be built". Under 881, unless improvements
are labeled "need not be built", the declarant must
complete all improvemt ts depicted on site plans or
other graphic representations. These sections are likely
to change the content of promotional materials in
significant ways, and thorough counsel would welcome
the opportunity to compare the promotional material
with the POS.

WARRANTIES

Sections 75 through 78 treat ihe express and implied
warranties provided by a declarant under Act.
Counsel should be aware that the warranties under the
Act, combined with existing statutory warranties, form
a complex set of warranties that sometimes overlap.
Other statutory warranties include the new home
warranties under 8847-116 through 120, the 3 year
"code compliance" warranty of 846-121, C.G.S., and

the federal Magnuson/Moss Act warranties for tangible
personal property, 15 U.S.C. s2301 et seq.

Express Warranties. Section 75 sets out a series of
express statutory warranties. No provision of the Act
permits waiver of those express warranties, but the
warranties are limited to the extent that they must be
"relied on by the purchaser.” See §75(a). Accordingly,
it would be useful for counsel to ask the client whether
or not any representations or promises coming within
these warranties were made. The fact that a form sales
contract prepared by the seller provides that no such
promises were made or relied on - a quite typical provi-
sion - should not be binding on the buyer if such promises
in fact existed and were relied on. See 8811 [unconsicon-
ability] and 12 [obligation of good faith] of the Act;
see generally, Restatement 2d, Contracts, 88380, 381.
This appears to be the law in this state and elsewhere.
See the authority cited in the footnote.4

Section 75(a)(1) provides that representations made
which relate to the unit, use of the unit, or rights
appurtenant to the unit or to the common interest
community, crea ° an express warranty that the unit,
area improvemei.£S, and related rights and uses will
conform to the representation,

Section 75(a)(2) provides that a model or description
of the physical characteristics of the common interest
community, including plans and specifications for
improvements, create an express warranty that the
common interest community will substantially conform
to the model or description.

Third, under 875(a)(3), a description cf the amount
of real prof 'rty comprising the common interest com-
munity creates an express warranty that the common
interest community will conform to the description.

Finally, a provision that the purchaser may put a
unit only to a specified use, such as a residential use,
is a warranty that thr use is lawful.

Section 75(c) contains a neat compromise between
competing interests, the effect of which is not
mediately clear under current Connecticut case
It provides -hat a conveyance of the unit transfers to
the purchaser all express warranties made by previous
sellers, but only to the extent that a similar transfer of
warranties occurs upon a conveyance under Chapter
827 of the general statutes. Thus, any rights of resale
purchasers to claims against the original declarant must
be interpreted in a future judicial decision.

im-
law.

Implied Warranties. Section 76 deals with implied
warranties, which are given to a Duyer upon pruchase
unless expressly excluded. Those warranties are as
follows:

Under 876(a), a unit must be in at least as good
condition at the time of conveyance or delivery of
possession as it was at the time the sales contract
was signed.

Section 76(b) (concerning construction quality.)
Under this section, the declarant warrants that a
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unit- and the common elements are suitable for their
intended use and that the improvements made by
the declarant and by any other person prior to
creation of the common interest community - an
important provision in conversion projects - will be
(1) free from defective materials and (2) constructed
according to law, in accordance with sound engineer-
ing and construction standards, and in a workmanlike
manner.

Under 876(c), a declarant warrants to a residential
purchaser there an existing use does not violate
applicable law at the time of conveyance or occupancy.

Importantly, the warranties on the common
elements provided to the purchaser under 876 also
extend to the association; see s76(g).

Exclusion of Warranties;
Period. Section ' deals with limitations or exclusions
of implied warranties. Most importantly for the resi-
dential purchaser, no general disclaimer is effective. A
declarant may disclaim liability in an instrument signed
by the purchaser "for a specified defect or class of
defects”, but only if that defect "entered into and
became a part of the basis of the bargain." The official
Comments to 84-115 of the Act indicate that this
requirement of a signed instrument "is designed to
insure that the declarant sufficiently calls each defect
or failure to the purchaser's attention and that the
purchaser has the opportunity to consider the effect
of the particular defect or failure upon the bargain of
the parties."

Plainly, buyers' attorney should carefully review the
closing package prepared by the seller, including any
such waiver document - which must be includ’d in the
POS by virtue of 865(a)(4) - and apprise the client both
of the rights being waived, and the consequences of
waiver. Note that, even if implied warranties under
the Act are waived, the warranty under §847-121, C.G.S.,
which overlaps the Act's warranty, may not be waived.

If the implied warranties are not limited or excluded,
an action to enforce them must be brought by a unit
owner within 3 years of purchase of a unit or, as to a
common element, within 3 years after first use. See §78.

Limitation on Warranty

OTHER SIGNIFICANT BUYER ISSUES

1. ESCROW OF DEPOSITS

If a purchaser makes any deposit when buying a unit
from a declarant, that entire deposit must be held in
escrow; see 872. The declarant himself may not be the
escrow agent. The Act does not require payment of
interest on an escrow deposit, but the parties may
contract for interest. The escrow requirements apply in
connection with any deposit made by a purchaser,

whether pursuant to a binding sales contract or a
nonbinding reservation agreement, and regardless of
the characterization of the deposit as some other

form of payment. Counsel for buyers therefore should
not accept the occasional practice in which a portion of
a deposit is characterized as a payment for custom work
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in a separate contract, and thereby alleged not to be
subject to the provisions of this section. Counsel should
also be aware of 875(b), which provides that "any person
who procures the wrongful release of any esc;ow
. with intent to defraud the purchaser, shall
be guilty of embezzlement. '

funds

While those escrow rules provide important protection
for buyers, the Act rejects thecurrent rule of 847-74d(b),
C.G.S. requiring an escrow of 5% of sales proceeds until
all common elements in a condominium are completed.
This significant limitation of cash flow penalizes all
developers of major phased projects, despite the fact that
very little evidence existed of abuse. In those cases
where developer abuse did exist, the 5% escrow was of
very minimal help.

2. RELEASE OF LIENS AT CLOSING

Section 73, on release of liens, states avery different
rule than that currently existing for condominiums
under 857-87(a), C.G.S. First, the sect on contemplates
that there may be underlying liens, either on the unit or
on the common elements, which the buyer may assume
and thus which need not be released at closing. Thus,
the unit need not be released from liens on potentially
"withdrawable" land, or from liens "which the purchaser
expressly agrees to take subject to or assume". A
buyer's willingness to assume a lien, of course, is a
matter of contract.

Moreover, the declarant may convey common elements
to the association subject to underlying liens in specified
amounts. It may be anticipated that this device will be
used in some cases as a means to reduce unit purchase
prices; this will appear to make the units more competi-
tively priced and, depending on the underwriting used
by end lenders, may increase the number of buyers who
qualify for a loan in the project, since their incomes
may now meet the loan-to-value ratio applied by a

lender. Such debt structure may help some buyers
acquire housing they otherwise would not qualify
for, and may permit declarants to take advantage of

favorable blanket mortgages. Thus, buyers in some cases
will be aided by this fexibility. The practice should
have essentially the same economic impact as land leases
used in some Connecticut projects.

There
liens.
increase common charges,
the associat:on on its debt is not lkely to be tax
deductible to the unit owner, in contrast to the classic
cooperative result under 8216 of the Internal Revenue
Code. For marginal buyers, the impact of this debt may
burden the family budget, particularly if debt service is
structured as a '"springing charge" some years in the
future. Such charges have been seen in a number of
conversion projects where, for example, the manager's
apartment has been treated as a unit which the asso-
ciation is required to purchase some years in the future,
when the declarant anticipates that all the units will
be sold. Accordingly, h vnr's attorneys faced with

is, of course, a potential dark side to such
Debt service on those loans may significantly
and the interest paid bty



underlying debt, either on the units or on the common
elements-, should counsel their clients on the financial
implications of those loans, and the unwelcome surprise
they may represent.

3. INSURANCE.

Buyer's counsel should be aware of Section 56, which
imposes significantly different insurance requirements
than the rules presently existing for condominiums.
There are, of course, no current rules affecting planned
communities and cooperatives, except those imposed
by the secondary market.

Section 56 is a lengthy section with many provisions
of particular interest to the association. From the
buyer's perspective, the importance of the section is
that it requires the association to maintain, to the
extent reasonably available, casualty insurance of the
common elements of not less than 80% of actual cash
value. The association also must maintain liability
insurance in an amount set by the directors or the
declaration covering all risks commonly “ Mjred against
for death, bodily injury and property damage arising
out of or in connection with the use or ownership of
the common elements. In a building that contains
units having horizontal boundaries - that is, high rise
or other buildings where a unit encroaches on the air
space of another unit ¢ the association must also maintain
casualty insurance on the units in a minimum amount
of 80% of actual cash value. That insurance need not
include improvements and betterments installed by unit
owners. Be aware that even though the Act requires a
minimum of 80% actual cash value - in order to avoid
co-insurance problems - the current requirements of the
secondary market are that the association must carry

casualty insurance in an amount equal to 100% of
replacement cost, a substantially more expensive
product. Obviously, the premiums for* this insurance
are reflected in the common charges paid by unit

owners. The owner, as a result, will not be required
to carry any insurance for his own benefit in many
projects, other than a contents policy and a personal
liability policy. The POS is required to describe the

insurance coverage carried for the benefit of unit owners.

4. ANALYZING DEVELOPMENT RIGHTS AND
FLEXIBILITY.

The buyer's attorney should be aware of the signifi-
cantly greater flexibility given a declarant in allocating
common expense liabilities, votes and common element
interests in projects, as well as creation of development
rights. For that reason, he should review and understand
the developer's flexibility, to be described in more detail
in the next part of this article. A few highlights are
given here.

Allocated Interests. In a change from condominium
law, votes and common expenses may be allocated on
a basis which is different from each other or from
common element interests. Common expense liabilities,
for example, may be the same as voting rights, or
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common expenses may be allocated on the basis of
relative size or any other basis, while votes are equal.
Moreover, a variety of special allocations of common
expenses may be made, and the method by which
these expenses are allocated to various units will have
a significant impact on an owners' monthly charges.
Understanding this, a review of the budget will be very
helpful, and the impact of "low balling" should be
considered.

Development Rights. Buyer's attorneys should under-
stand the concepts of "convertible land,” "convertible
units”, "additional land" and "withdrawable land."
The buyers risk of unanticipated changes in project's
quality and lifestyle will be substantially greater where
declarants reserve long time periods within which to
exercise development rights, and where "no assurances
are made" respecting such things as future unit sizes,
styles, amenity packages, or even sufficient units to
carry front-ended recreational packages.

Changes in Unit Size and Mix. Traditionally, it has
been assumed that the number of units in acondominium
is fixed by the declaration, and that the boundaries of
those units are immutable. Sections 31, 32 and 33 of
the Act, however, provide substantial flexibility in
these respects, and unit owners and their lawyers
ought to be aware of these possibilities.

Section 31 provides that if a person acquires two
adjoining units, the owner may remove or alter inter-
vening partitions or "create appurtures therein" without
approval from the association unless the declaration
limits that result. Section 32 provides that, subject
to the provisions of the declaration, the boundaries
between adjoining units may be relocated so that, for
example, a bedroom belonging to one unit c". 'd be sold
to the owner of another unit, changing the uedroom
mix. This may be accomplished by agreement of the
two adjoining unit owners.

Finally, under 833, if the declaration affirmatively
provides for the subdivision of units, a single unit may
be subdivided into two or more units, or units and
common elements, or only common elements. This
is likely to be a commonly used device by declarants
in larger buildings, where entire floors are declared as
units subject to subsequent partition. In reviewing
declarant's development rights, a buyer's attorney would
want to pay attention to the number of units which
may be created as a result of subdivision, and whether
that space might become common elements to be
supported by common charge'

Exercising Development Rights. The Act resolves a
number of issues which have plagued both developers'
and association counsel over many years. Section 35
makes clear that the declaram may maintain sales
offices, management offices and models in the units,
but only if the decb'-.tion permits them. It also pro-
vides that the aeclarant may maintain signs on the
common elements. Section 36 provides that the declarant
has an easement through the common elements necessary



for exercising whatever rights he may have reserved in
the Act, .

Having a picture in mind of how development rights
may be exercised over time and realizing the greai.
extent of the developers flexibility will permit buyer's
counsel to analyze a project in general terms much
more quickly than tlie layman. Since the Act presumes
a free market will control the possible excesses of the
development community, and since the POS is designed
to facilitate an understanding of reserved development
rights, the attorney may increasingly become the only
"outside expert" available to advise the unwary buyer.
The task is a formidable one.

5. DECLARANT'S LIABILITY.

Buyer's counsel should be aware that the declarant
and any association directors appointed by him are
fiduciaries of unit owners under the Met, so long as they
control the association; see 846(a)(1). As such, they
have substantial liability to unit owners for expenses
that they may cause or force upon the association
during the period of declarant control.

Buyer's counsel will also want to be aware of Section
54 of the Act. which provides that only the declarant is
liable for his torts in connection with any part of the
common interest community which he has the respon-
sibility to maintain. Additionally, a unit owner is
insulated from any claims arising from wrongs done by
the association; if that wrong occurred during the period
of declarart control, the declarant alone, and not the
association, is liable for losses not covered by insurance.
Declarant is also liable for all costs that the association
incurs as a result of breach of contract or other wrong-
ful act or omission. Any statute of limitations affecting
the association's right of action against the declarant
is tolled until after the period of declarant control
terminates, and a unit owner is not precluded from
maintaining an action under this section because he is
a unit owner or because he isamember of the association.
The association may bring an action against the declarant,
or any other person, as representative of all the unit
owners; see 845(a)(4).

6. LIENS RESULTING FROM JUDGMENTS
AGAINST THE ASSOCIATION.

Section 60 has a potentially significant impact on
unit owners. Basically, the section provides that amoney
judgment against the association, if recorded, is not a
lien on the common elements but is a lien against all
the units in the common interest community at the
time the judgment was rendered. Section 60 represents
a significant, and somewhat controversial, policy re-
specting the best means of enforcing money judgment
against associations. The section is designed to enhance
the ability of associations to secure services from
creditors, and recognizes that the units rather than the
common elements are usually the economic basis of
the project. If a money judgment is rendered against
the association, it may not be recorded for at least
thirty (30) days, and the association is required under

subsection (c) to promptly send notice of the judgment
to each unit owner. This is intended to insure that the
unit owners will be aware of the lien about to be created
on their units. If liens on units are created as a result
of the judgment, subsection (b) permits a unit owner
to secure a release of that lien by paying his pro rata
share of the lien, or by posting a bond.

7. ASSOCIATION'S LIEN FOR COMMON
CHARGES.

Buyer's counsel should be aware of the increased
power which the association has to enforce its lien for
common charges, fines and other charges against un;t

owners. These rights are generally described in 8s59
and 60. In summary, the association has a statutory
lien for its common charges, and no further record

notice of the lien need be made by the association. To
the extent of six months common charges, the associa-
tion also has a "super lien" which is senior even to
first mortgages on the unit which become effective
after the effective date of the Act.

8. SPECIAL PROVISIONS APPLICABLE TO
CONVERSION BUILDINGS.

The Act attempts to clarify the special rules in
Connecticut for the protection of conversion tenants.
They are important both for tenants who want to buy,
and tenants who wish to continue renting. For the
investor buying an occupied conversion unit, these rules
potentially spell the difference between a profitable
and a poor investment.

Section 84 defines several terms, including "conversion
notice", "converted unit", "conversion tenant”, and
"transition period”, being a period of time beginning on
the date a tenant's apartment becomes a "converted
unit" and ending 180 days after the tenant receives a
conversion notice, or, if later, at the expiration of his
lease.

Conversion tenants have the following rights, subject
to certain qualifications which should be reviewed:

1. Under Section 85, tenants must be given at
least 180 days notice prior to the time the tenant will
be asked to vacate his unit.

2. Under Section 86, after receipt of a conversion
notice a tenant has a 60 day exclusive right to pur-
chase the unit that the tenant occupies.

3. Under Section 87, after the tenant receives a
conversion notice, he may terminate any existing
lease on 30 days notice, regardless how long the lease
may have to run.

4. Under Section 88, some conversion tenants are
entitled to a relocation payment equal to the greater
of 2 months rent or S1,000, whichever is greater.
Relocation pavmenti are payable only if a tenant's
"household income" is less than S21,000 if the
tenant is unmarried, or 525,000 if married. A tech-
nical question, unanswered by the Act, is what
constitutes a "household", if 2 or more unrelated
persons or groups of persons are living in an apart-

-8 -



ment, with or without a lease, at the time it becomes
a converted unit. Whatever the Legislature intended,
it is entirely possible, and common in many cultures,
that several "households™ may occupy a single
apartment.

5. During a tenant's transition period, every con-
version tenant may be evicted only for "good cause".
"Good cause" includes refusal to pay a fair and
equitable rent increase.

6. After his or her transition period ends, a conver-
sion tenant may be evicted for any reason, including
expiration of a lease, unless that tenant is also a
"protected tenant". A "protected tenant" is any
tenant living in a building or complex containing
7 or more units who is either over 62 years old,
blind or physically disabled or whose spouse, sibling,
parent or grandparent living with that tenant meets
those criteria. There is no income limitation.

7. A protected conversion tenant may never be
evicted, except for "good cause", prior to January 1,
1988. We may exspect that the Legislature will be
asked to eliminate the 1988 deadline.

8. Under Section 90, a conversion tenant's rent
may not be increased during his or her transition
period for any reason. After the transition period
ends, a conversion tenant's rent, whether or not
protected, may be increased only to the extent the
increase is "fair and equitable”, based on the same
criteria considered by fair rent commissions. At
least 60 days notice of any proposed rent increase
must be given to a conversion tenant.

These rules obviously offer significant insulation for
existing tenants from the consequences of conversion;
Conversely, they may significantly affect the market
value of an apartment building, particularly one occupied
by a predominantly elderly group of tenants. This
insulation does not presently extend to tenants in
units who first rent after the unit is either converted,
or who rent units in a newly constructed building
subjected to a declaration before the tenant occupies.
It is likely, however, that legislation will be introduced
in the 1984 Legislature seeking to reverse that result.
This would extend the so-called "subjective rent
control” of fair rent commissions to all new apartment
and condominium construction in Connecticut, posing
substantial issues of public policy.

MISCELLANEOUS CONVEYANCING ISSUES.

The Act imposes a variety of changes which do not
particularly affect the buyer's interest, but may affect
the practice of lawyers representing buyers and sellers
of units in common interest communities.

ceilings" as the boundaries of the unit. The declarant
is not obliged to use that description, but if he does,
822 describes what the consequences of such a descrip-
tion are. As a result, in a normal high rise building,
"walls, floors and ceilings" may be the only boundary
descriptions contained in the declaration and that
should serve the need of most owners.

2. Legal Descriptions of Units; Limited Common
Elements.

Section 24 is a concise statement of all that must be

said with respect to the unit in order to constitute a
legally sufficient description. Henceforth, if; (1) the
name of the common interest community; (2) the

recording data for the original declaration; (3) the town
in which the community is located; and (4) the identify-
ing number of the unit, are stated in a deed or mortgage,
that is a legally sufficient description of the unit and all
rights, obligations and interests appurtenant to that
unit, including its limited common elements. Thus,
it would be legally sufficient to deliver a warranty deed
to "Unit 6 in Happy Acres, Hartford, Connecticut, the
declaration of which is recorded in Volume 2000, Page
192 of the Hartford Land Records." Caveat: if a buyer
indicates that there are limited common elements
appurtenant to the unit he wants to buy - parking spaces,
patios, balconies, storage areas, sheds, garages, etc. -
counsel should insure that the declaration has clearly
achieved the intended result, and that the client under-
stands whether he, or the association, must pay to
maintain them.

3. Title Searching. Section 37 describes the method
by which amendments to the declaration are made and
the manner in which they are recorded. Because the
Act changes the current method by which certain
amendments to the declaration are made and indexed,
an attorney searching the title of a unit in a common
interest community created after January 1, 1984
should be aware of the provisions of §837.

Section 37 provides that an amendment to the de-
claration "shall be indexed in the grantee's index in
the name of the common interest community and the
association and in the grantor's index in the name of
the parties executing the amendment.” Often, the
association will be the grantor. The one exception is
contained in Section 32(a) of the Act with respect to
amendments concerning a boundary between adjoining
unit... In cases of boundary amendments, the amendment
must be indexed in the name of the grator and the
grantee, uj well as in the name of the association. The
declaration itself must be indexed in the grantee's
index in the name of the common interest community
and the association and in the grantor's index in the

1. Description of Unit Boundaries. Current condoname of each person executing the declaration. See §21.

minium practice is to include an extended description,
in the declaration, of what portions of the building are
part of the unit and which portions are part of the
common elements. In an attempt to obviate the need
for this extended description, 822 of the Act permits
the declarant to simply designate the "walls, floors and

Thus, a lawyer interested in obtaining a clear record of
all amendments to the declaration affecting e particular
unit would run the name of the common interest
community in the grantee's index, run the name of the
association in both the grantees' index and the grantors'
index, and run the seller's title in the usual fashion.
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FOOTNOTES

1 The limitations of space do not permit an extended
discussion of what might be done to create a clearing house in
Connecticut of summaries of project documents. The fact is that
at various times in the development of a project, documents are
reviewed in detail, and it would be a relatively simple process
for lenders or title companies to require written summaries to be
prepared by reviewing counsel of all projects in excess of, say,
20 units. A cooperative effort by lenders and title companies
across the state to compile such summaries in a standard format
and in a central location woulo provide a great service, at reason-
able cost, to buyers, attorneys, brokers, property managers

and spot lenders.

2 While no POS is required under the Act before a buyer
signs a nonbinding see 563(b)(5), this
has not been the case under current condominium law. See
§47-74f(a), C.G.S.

reservation agreement,

3 With respect to a planned community project, 563(d)(7)
provides that disclosure is not required in a planned community
"in which the declaration limits the maximum annual assessment
of a*ny unit to not more than S300", as adjusted for the Consumer
Price Index. To enjoy this exemption, however, (1) the declarant
must have a reasonable and good faith belief that the assessment
will be sufficient to pay the assessment to the project; (2) the
declaration may not be amended to increase the assessment
during the period of declarant control without 100% unit owner
consent; and (3) the planned community may not be subject to
any development rights, such a expandability.

Under 516(c), if acommon interest community contains no
more than twelve units and is not subject to development rights,
no POS or resale certificate is required. This changes the result
in condominiums under current law, where disclosure is required
regardless of size. This continues the
present result in small cooperatives and planned communities,
however, since no disclosure is required in any such project.
The public policy inherent in this exemption reflects the fact
that disclosure in a simple under-13 unit project may cost more
than the benefits conferred.

for all condominiums

%

4 Cases such as Ursini v. Goldman, 118 Conn. 554, 173 A.
789 (1934), and Corona v. Esposito, 230 A.2d 624 (Conn. 1966),
hold that a party to a written contract is not bound by its terms
if something was said or done to mislead the party. In Corona,
the purchaser of an automobile under a contract which stated
that buyer took "as is" was permitted to rescind because contrary
oral representations were made before the contract was signed. A
misrepresentation of a material fact, even if not intentionally
made, is sufficient to permit rescission of a written contract. See
State v. Hartford Acc. and Inden Co., 138 Conn.334,341 (1951).
Cancellation of a contract for the purchase of real estate is no
different. See, e.g., Sinder v. Sinder, 171 A,2d 248 (Maryland
1961).
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OFFICE OF THE MAYOR
POUCH 6-650
ANCHORAGE. ALASKA 99502

TONY KNOWLES
Mayor

April 1il, 1985

Sen. Patrick M. Rodey
Alaska State Legislature
Pouch V

Juneau, Alaska, ,99811

I am writing you to urge your support for passage
of a new Uniform Common Ownership Interest Act this
session. We have long needed a better definition
and clarification of the rights and responsibilities
of both developers and individual property owners.
The existing Horizontal Property Regimes Act does
not sufficiently address the situation. The con—
tinued growth and the changes in our housing

stock, particularly the increase in multi-family
units, makes enactment of an improved law even

more 1important.

A great deal of work has been done this session to
refine the proposed Uniform Common Ownership
Interest Act, and 1 would appreciate your support
for the legislation.



ALASKA MORTGAGE BANKERS ASSOCIATION

P.O. BOX 4-2691 /ANCHORAGE. ALASKA 9S503

April 4, 1985

Senator Pat Rodey

Senate Judiciary Committee
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Senator:

The Alaska Mortgage Bankers Association 1is an organization which
represents 29 financial institutions composed of four national
banks, five state banks, four credit unions, two savings and
loan associations, 13 mortgage companies and one savings bank,
collectively employing in excess of 6,000 people in the state of
Alaska.

Thank you for the opportunity to comment on the Judiciary Sub-—
stitute for Senate Bill 44, the Uniform Common Interest Owner —
ship Act.

The Alaska Mortgage Bankers Association has reviewed the bill,
and while it appears to offer some improvements over current
statutes, it is an extensive piece of legislation which should
be thoroughly reviewed in order to ascertain its full impact.

Following are some specific comments:

Section 34.08.030: This section proposes to exempt small and
limited expense common interest communities from most of the
bill"s requirements; however, since these communities would not
be exempt if they are "..._.subject to financing from tbe Alaska
Housing Finance Corporation...", 1in reality there will be few,
if any, communities eligible for exemption.

Section 34.08.330 (e): This section requires addition of unit
owners, other than the declarant, to the Executive Board upon
conveyance of 25 percent and 50 percent of the units to indivi—
dual unit owners. While the concept of individual unit owners”
representation on the Executive Board has merit, compliance with
this requirement would probably result in a new requirement of
the lenders by AHFC which would be difficult to monitor since
typically the long term loans on individual units close at many
different lending institutions.

(f) This section requires a minimum of three members on Execu—
tive Boards. There are a few Associations comprised of only 2
units .
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Section 34.08.340: This section requires inspection of the com—
mon and limited common areas by a certified architect or engi—
neer. This type of inspection is typically performed by a fee
appraiser who provides a list of unfinished 1items. If the items
cannot be completed due to weather or other adverse conditions,
it is normal for a cash escrow to be established to assure com-—
pletion .

It should be noted that throughout the bill, performance of
certain items 1is required by persons other than those who typi—
cally perform these functions.

Section 34.08.350, Transfer of Special Declarant Rights 1is of
particular concern to construction lenders. The concept appears
to be that a lender obtaining title through process of foreclo—
sure, deed in lieu of foreclosure, sale under Bankruptcy Act,
etc. 1is protected from additional liability or obligation as

a Declarant if the lender declares "...in a recorded instrument
an intention to hold the rights solely for transfer to another
person...". In reality, a lender often must assume completion
and maintenance of the project in order to hold sales transac-—
tions together, maintain a good relationship with existing « 't
owners and avoid potentially expensive litigation. By the i

a construction lender must take over property through foreclo—
sure, deed in lieu, etc., the project usually has a poor image
in the community which would only be worsened by putting the
project on hold pending sale by the lender to another person.
The utimate result of this bill could be to place the lender

in a position of increased liability.

Section 34.08.470, Lien for Assessments: This section would give
a maximum of 6 monthsl Association dues priority lien rights
over a first mortgage. The Alaska Mortgage Bankers Association
has requested a policy statement from the Federal National Mort-—
gage Association (FNMA) regarding this item. Paul Vergets, Coun-—
sel for FNMA 1in Los Angeles, has stated verbally that if this
section became law, FNMA may require 1) all Association dues be
collected on a monthly basis (some Associations currently col —
lect annually), 2) Association dues be included in the Mortgage
Payment. |Item 2 would greatly increase the responsibilities and
paperwork of mortgage servicers. Although FNMA may not own many
loans in the majority of Alaska Common Interest Communities,

it does own some loans 1in many of the projects, and the impact
of such a requirement could be extensive. As support for our
request Tfor thorough review of this bill prior to passage, we
would bring your attention to a law which passed in Utah in 1983
which gave Associations priority lien rights. Once the impact

of the law was discovered (inability to sell the loans on the
secondary market, which quickly affected condominium values),
the law was rescinded in special legislation. It is our under—
standing the wording of the Utah law was different than Senate
Bill 44; however, it does point out the problems which can occur
when legislation is enacted precipitously.



Section 34.08.520 through 34.08.590: These sections relate to
requirements for information to be furnished to purchasers of
units. The requirements are burdensome, at times with unworkable
time frames, and appear to add substantial liability to Execu—
tive Boards, developers and lenders.

Section 34.08.530 (11) This section, allowing a buyer 15 days
after receipt of the public offering statement in which to can-—
cel a contract for purchase of a unit, could prove costly to

a developer. Units will be held off the market during the wait-—
ing period, with uncertainty as tc the sale, or if not held off
the market, may result in litigation if "sold"™ to more than one
purchaser. |In most instances, purchasers who, shortly after
signing a contract, decide they do not wish to pursue the trans-—
action, receive their Earnest Money back from the seller. This
rquirement will result in additional carrying costs to the
seller which will ultimately be passed through to buyers 1in
higher sales prices.

(17) requires disclosure of financial arrangements on additional
phases. While lending institutions may anticipate financing all
phases of a project it is n=f typical to commit to additional
lending prior to completion and marketing of the, current phase.

Section 34.08.700: This section requires substantial completion
be "...evidenced by a recorded certificate of substantial com—
pletion executed by an independent registered architect, surve—
yor or engineer, or by issuance of a certificate of occu—
pancy...". Certificates of Occupancy are not available in many
areas of Alaska. Requirement of a certificate by a registered
architect, surveyor or engineer again adds to the cost, both
direct costs and those due to delay. Final inspection are typi—
cally performed by fee appraisers; requirement of performance by
other entities appears to set up another layer of paperwork,
delay and expense.

We have mentioned problems which are immediately apparent. There
are many other areas of concern which have not been addressed,

as we do not understand their fTull 1impact at this time. The Dbill
would require increased policing on the part of lenders by secon—
dary market investors; realistically, this will result in higher
fees to developers and therefore, higher costs to homebuyers.

The Section Analysis 1is brief and, in our opinion, misleading,
in that it glosses over the actual impact of the bill on develo—
pers, lenders, Executive Boards and the secondary market.

Finally, enforcement of this bills® provisions will be by liti—
gation, which will benefit few outside the legal community.
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The Alaska Mortgage Bankers Association is ready and willing
to work with the legislature and/or legislative staff on this
bill, but we urge you to fully consider the impact and delay
passage until all sections can be thoroughly reviewed.

Sincerely,

Jon R. Boyd
Director
Alaska Mortgage Bankers Association

attachment: Membership list, Alaska Mortgage Bankers Assoc.
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April 4, 1985

e Patrick Rodey

Senate Judiciary Committee

Pouch V
Juneau,

Alaska 99811

Dear Senator Rodey:

I would
line 6,

Re: Senate Bill 44
"An Act relating to the Uniform
Common Interest Ownership Act"”

like to address my comments to proposed AS 34.08.570 on page 66,
of the bill.

That section provides that if an interest in a common interest community
is currently registered with the United States Securities and Exchange
Commission (SEC), the declarant may rely on the public offering statement
authorized by the SEC rather than using a public offering statement as
provided for by Section 530.

This 1is a good provision. It will do away with a requirement to provide
two similar offering statements and the SEC offering statement will 1in
most cases provide more information than is mandated by Section 530.
Purchasers, 1in addition, will have recourse under the Federal Securities
Acts.

As Administrator of the Alaska Securities Act, AS 45.55, 1 do suggest
that the sentence on page 66, lines 12 and 13, "An interest in a common
interest community is not a security under AS 45.55," be amended to read,
"An interest in a common interest community is not subject to the
registration requirements of AS 45.55."

SEC Securities Act Release No. 5347, a copy of which is enclosed as
Exhibit 1, describes situations in which real estate programs can and
should be construed to be securities subject to the Federal Securities
Acts. This can occur when a rental pool or management for profit is
involved. State courts, although not bound to do so, frequently look to
federal court decisions to determine whether the securities law of its
state should apply to a particular real estate investment program.
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There are certain types of real estate programs which should be subject
to the Alaska Securities Act although not necessarily to the registration
requirements of the act if Senate Bill No. 44 is passed. |If a real
estate program is a security (most are not), the Alaska Securities Act
would not come into play unless there were violations of the fraud
provisions, AS 45.55.010. In addition, purchasers would be able to look
to AS 45.55.220(a)(2) for recovery. Regulation would not be duplicative
because the offeror would still prepare only one public offering
statement as provided for in Section 530 of Senate Bill 44.

Where purchasers are buying a condominium in order to provide for
themselves a primary residence a security is not involved. Judge Pegues
recently followed this rationale in Gertsch et al. v. Perez et al., 3
Blue Sky Law Reporter (CCH) 1172,121 at 70,840 (1984). This case involves
the Mobile Haven Mobile Home Park. Judge Pegues followed the U.S.
Supreme Court case of United Housing Foundation, Inc. v. Forman, 421 U.S.
837,858 (1975) in holding that although shares of "stock™ were issued to
show ownership a security was not involved because people were buying
housing, a necessity of life. A copy of Judge Peguesl decision is
enclosed as Exhibit 2.

Brigantine Bay, Exhibit 3, is an example of a real estate security
program. The Alaska Department of Law, Consumer Protection Section,
investigated abuses in that program and when it filed a complaint alleged
among other things violations of the Alaska Securities Act.

Enclosed as Exhibit 4 is a letter of this division dated July 23, 1982 in
the matter of International Investments Cooperative Housing Corporation
in which the division took the position that the program as proposed
would constitute a security. Beginning on page 4 of that letter note
that the sponsor proposed to form a cooperative housing project and to
sell shares not just to those who intended to use an apartment as a
primary residence, but to nonresidents who would purchase shares of the
cooperative for investment purposes. I believe investment purchasers of
such a program should have the protection of the Alaska Securities Act.

Should my suggestion not be acceptable, a less desirable change to lines
12 and 13, page 66, could read, "An interest in a common interest
community is not a security under AS 45.55 if the real property Iis
located in this state.”

An Alaska resident who purchases property in this State is in a better
position to examine the property and, if necessary, bring some type of
action under Senate Bill No. 44 than if the property is located out-of-
state. There have been particular problems with time share sales,
particularly in the vacation oriented areas.



Honorable Patrick Rodey

If you have any questions or if |
please feel free to contact me.
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Lounsbury,

cc: Loren H.

April 4, 1985

can furnish additional materials,

Sincerely,

Willis F. Kirkpatrick
Administrator of Securities

Commissioner (0800)

Jeff Bush, Assistant Attorney General

Department of Law (0300)
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February 28, 1985 ﬁH%ﬁﬁﬂl

THOUSE. ROOM

i

The Honorable Pat Rodey

The Honorable Jan Faiks, and
The Honorable Rick Halford
Alaska State Legislature
Pouch V

Mail Stop 3100

Juneau, Alaska 99811

Re: SB 44 and HB 138

Dear Senators:

Since the Senate Judiciary hearing on February 26,
1985, on SB 44 1 have had an opportunity to review SB 44 and the
Uniform Common Interest Ownership Act, including the comments of
the National Conference of Commissioners on Uniform State Laws,
and to determine its possible interplay with HB 138 which
proposes regulation of timeshares in our state for the first
time. Upon close review of both bills it appears that both types
of legislation could be passed by the legislature without
conflict. In the comments to the Uniform Interest Common
Ownership Act section 4-105, the commissioners noted:

1. Time sharing has become 1increasingly important
in recent years, particularly with respect to
resort common interest communities. In
recognition of this fact, this section requires
the disclosure of certain information with
respect to timesharing.

2. Virtually all existing states statutes dealing
with condominiums, planned communities or
cooperatives are silent with respect to time-share

for certain forms of timesharm;S in this Act,
however, does not imply that otltier law regulating

merely because that state enacts this Act.
The Uniform Law Commissioners”™ Model Estate

Time-share Act specifies more extensive
disclosures for time-share properties. A
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"timeshare property"” may include part or all of
the common interest community, and section 1-109
of the i-lodel Act governs conflicts between this
Act and time-share legislation. [Emphasis added]

Section 4-105 of the Uniform Common Interest Ownership
Act 1is identical to SB 44 8AS 34.08.550 TIMESHARES (beginning on
page 64 at line 29), except that SB 44 adds additional provisions
for disclosures in timeshare sales in subparagraph (5), (6) and

-

In sum SB 44 (or the Uniform Common Interest Ownership
Act) does not preclude the passage of specific timeshare
legislation.

There should, however, be an amendment to HB 138 or any
proposed timeshare. legislation which would be similar to the
Uniform Law Commissioners®”™ Model Real Estate Timeshare Act
section 1-109 "Conflicts with Other Statutes™ which would
provide:

In the event of any conflict between this Act and
the Horizontal Property Regimes Act, AS 34.07.010
- 34.07.460 [and the Uniform Common Interest Act,
AS 34.08.010 - 34.08.995, if SB 44 passes], the
provisions of this Act prevail, but this Act does
not invalidate or otherwise affect rights or
obligations vested under those statutes before the
effective date of this Act, or the manner of their
exercise or enforcement.

Thus, we would propose an amendment to HB 138 as
follows:

Sec. 45.50.656 CONFLICTS WITH OTHER STATUTES. In
the event of any conflict between the Act and the
Horizontal Property Regimes Act, AS 34.07.010 -
34.07.460, the provisions of this Act prevail, but
this Act does not invalidate or otherwise affect
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rights or obligations vested under those statutes
before the effective date of this Act, or the
manner of their exercise or enforcement.

Sincerely,

NORMAN C. GORSUCH
ATTORNEY GENERAL

Linda M. O0*Bannon O
Assistant Attorney General

Chief, Consumer Protection
Section

LMO/ssr
cc: Norman Gorsuch
Elizabeth Hickerson
Senate Advisory Council
1024 West 6th Av., Suite 203
Anchorage, Alaska 99501



Alaska State Legislature

Official Business Pouch V
December 3, 1984 State Capitol

Juneau, Alaska 99811

Senator Pat Rodey
Alaska State Legislature
2335 Lord Baranof
Anchorage, Alaska 99503

Dear Senator Rodey:

With the opening of the next legislative session soon upon us,
we wanted to share with you legislation we are considering
introducing which may be of considerable interest to you. As
you know, the condominium industry is growing by leaps and
bounds throughout Alaska. With this growth, the Legislature
has realized the existing Horizontal Property Regimes Act is
severely limited in its applicability to common interest
ownership.

As we"re sure you realize, this situation is not peculiar to
only Alaska. In response to the growing need nation-wide, the
National Conference of Commissioners on Uniform State Laws
developed the "Uniform Common Interest Ownership Act (UCIQA).
Professionals from every aspect of the industry were involved
in the development of this model legislation - from title
insurance companies, architects, mortgage associations, the
National Association of Home Builders, engineers, federal
agencies, attorneys to realtors. It is this model legislation
on which we propose to base our discussion of Alaska®"s version
of UCIOA. The legislation is basically designed to provide
consumers, developers and lenders with a consistent pattern of
rights and obligations which will apply to all "common
interest” developments - whether they be condominiums, planned
communities or cooperatives.

Because the legislation will touch in some way many of your
constituents involved in the industry, we wanted to apprise you
of this area of legislative effort. We are also interested in
learning your reaction to the proposed bill and will be glad to
provide you with a copy of UCIOA as well as the first draft as
soon as it is available. In addition, a work session will be
held on Friday, December 14th from 10 a.m. to noon at the
Legislative Information Office Tfirst floor conference room
(1024 West Sixth Avenue). |If you"re interested in a copy of
the legislation and/or will be able to attend the meeting,
please give Jan Faiks®™ office a call at 274-6611.



It"s a comprehensive piece of needed legislation and the
cooperation of all involved will be necessary to make certain
the needs of everyone are satisfactorily addressed. We hope ~
will be able to count on your input.

Sincerely,



Baily and Mason

LAWYERS
A PROTCtSIOHAL CORPORATION
« E ASHBURN 1130 WEST SIXTH AVENUE, SUITE 100
GLAS B BAILY ANCHORAGE, ALASKA 00St"l
IS F. GORDON TELEPHONE (007) 276-A331
AN L MASON XI
ALD W. McCLINTOCK XI

March 1, 1985

Ms. Dea Turner

Executive Officer

Alaska Association of Realtors
1818 W. Northern Lights Blvd.
Suite 104

Anchorage, Alaska 99503

?e: Definition of "Dealer" in
Senate Bill No. 44

Dear Dea:

This firm has been asked to render an opinion on
themeaning on the term "dealer” as defined 1in Senate Bill
No. 44  (Alaska®"s proposed version of the Uniform Common
Interest Ownership Act) at proposed 834.08.990(11). That
definition provides:

(1) "dealer"™ means a person engaged 1in
the business of selling units who is not
an owner of a common interest community
or of a unit within a common interest
community.

This definition differs from that provided 1in the
model Uniform Common Interest Ownership Act at 81-103:

(11) "Dealer” means a person 1in the
business of selling units for his own
account.

The definition provided in Senate Bill No. 44
clearly subjects real estate agents and brokers to the obliga—
tions of "dealers"™ found 1in Senate Bill No. 44, which obliga—
tions are in turn derived from the model act. For example, a
declarant may transfer responsibility for preparation of all
or a part of the statement to a dealer who intends to offer
units iIn a common interest community. 834.08.520(b). A
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declarant or dealer who offers a wunit to a purchaser is
required to deliver a public offering statement to each
purchaser. 834.08.520(c) and 580. Both a declarant and a
dealer warrant to a purchaser of a unit that may be used for
residental wuse that a contemplated continuing use does not
violate applicable law at the earlier time of conveyance or
delivery. Senate Bill No. 44 at 834.08.640(c).

While these same duties are imposed on "dealers™ in

the model act, the definition of "dealer”™ is less clear. The
undefined phrase "for his own account"™ causes the interpreta—
tion problem. The commentary to the model act"s definition of

"dealer” indicates that it is a newly defined term, not used
in any of the three predecessor acts, the Uniform Condominium
Act, the Uniform Planned Community Act, or the Model Real
Estate Cooperative Act.

It appears that the only state thathas adopted the
Uniform Common Interest Ownership Actat this time is
Connecticut. The Connecticut version of the act, Public Act
No. 83-474, provides the following definition of a "dealer™:

(11) "Dealer™ means a person who owns
either six or more units, or 50% or more

of all the wunits, 1in a common 1interest
community.

It is clear under the Connecticut act that a dealer
refers to one with a significant ownership interest 1in a
common 1interest community. The Connecticut act retains the
model act definition of a "declarant."Thus, under the
Connecticut act, a real estate agent or broker 1is not subject
to the same requirements that an Alaskan agent or broker would
be subject to under Senate Bill No. 44. In other words, it
appears that the only state that has enacted the Uniform
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Common Interest Ownership Act imposes "dealer duties”™ only on
owners of a significant interest in a common interest commun—
ity, and not on real estate agents and brokers. This con—
trasts with Senate Bill No. 44, which imposes duties on
non-owner sellers, 1i.e., agents and brokers.

Very truly yours

BAILY & MASON

Lewis F, Gordon

LFG:dt
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(907) 264-4960
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INTERGOVERNMENTAL AFFAIRS
February 21, 1985

Hon. Pat Rodey

Pouch V

Juneau, Alaska 99811

pear SeniA dey:

Thanks for your February 19 letter regarding UCIOA.

I"ve notified the Judiciary Committee that 1"Il be in Juneau on February 26

and will plan to testify on the subject, although 1 understand there®s a
conflict at 2:00 when Justice Rabinowitz will give his State of the Judiciary
address. I"ve given them the Municipality®s Juneau number (586-2401) so a

message can be left for me.

I hope to see you around town next week.



NATIONAL MULTI HOUSING COUNCIL Suite 305+ 1150 Seventeenth Street, NW + Washington, D.C. 20035 » ,202'659-3381

February 4, 1QRF

Senator Pat Rodey
Pouch v

State Canitol

Juneau, Alaska 99811

Dear Senator Rode.v,

Thank you for contacting me regarding Senate Rill 44, the Uniform
Common Interest Ownershio Act (UCIOA) which is now nending before your
commi ttee.

I appreciate your invitation to testify before your committee on
February Sth reqgarding The National Multi Housing Council®s support of
UCIOA. Unfortunately, 1 have several important meetings which 1 must attend
here in Washington on that date or else | would have been delighted to tell
you why NMHC members suooort UCIOA®s enactment and why we have recommended
several strengthening amendments. Foryour information I have enclosed a
press release setting forth MMHC®s nosition on this important issue.

You indicated .n your letter that there will be future onoortunities
for public testimony. | would appreciate you keeping me informed as to
those dates and 1 will try to arrange mv schedule so that | could appear at
one of these future hearings.

Again, thank you for contacting MMHC regarding UCIOA and aood luck in
vour efforts to get it enacted in Alaska. If 1 can be of any further
assistance in this worthy effort, please do not hesitate to let me know.

Look/ng forward to working with you I remain

Stennen 0. Driesler
Executive Vice President

cc: Senator Rick Halford
Senator Jan Faiks
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0. WHAT ARE THE MAJOR PROVISIONS OF THE UCIOA?

A. Major UCIOA provisions dealing with many tenant/buyer/developer problem
areas are:

* A 120-day notice of conversion to tenants;
* 60-day tenant right of first refusal to purchase their units;

* No public offering of the tenant®"s unit on more favorable terms than
those offered to the tenant for 180 days;

* An engineer®s or architect"s inspection report on the condition of
structural and mechanical systems;

* List of outstanding building code violations, if any, and the cost
to rectify;

* Disclosure of current building income/expense statements; and

* Projected condominium association budget, including any reserves for
major repairs and renovation.

0. WHAT ARE THE PRINCIPLE COMMUNITY BENEFITS OF CONVERSIONS?

A. The following benefits of covert.ing an apartment building to a condo—
minium have often been ignored in the conversion debate:

* Condominium conversions expand the supply of affordable homes;

Conversions prevent the possiblity of decay and abandonment of ren-—
tal housing;

Condominium conversions help stabilize and often improve neighbor—
hoods;

Owning a condominium 1is often the only way to own a home 1in some
highly desirable neighborhoods;

Recycling of outmoded industrial and commercial buildings to condo—
minium homes can create viable new uses and neighborhoods;

Condominium homes, especially converted units, fit today"s new and
changing lifestyles and household size patterns;

Conversions are the primary form of entry-level housing for home
buyers;

Conversions wusually involve renovation and rehabilitation and so
stimulate construction employment and the local economy;

Condominium associations are a new and vital type of neighborhood
group; and

* Conversions have a significant, positive fiscal 1impact on a commu—
nity, especially on the local property tax base.
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Q.

WHAT ARE COMMON PROBLEMS CREATED BY CONDOMINIUM CONVERSIONS WHICH THE
UCIOA AND WHC AMENDMENTS HELP ALLEVIATE?

Problems created by conversions need not be "solved" by indirect meth—
ods, such as moratoria, price restrictions, windfall taxes or rent con—
trol. The following considerations are recognized by the industry; the
UCIOA and WHC amendments address them:

* Not every tenant wants to buy a condominium;

* Some tenants might like to own a condominium, but not the unit they
currently rent;

* Some tenants simply cannot afford the down payment or the monthly
cost of owning their units;

* Tenants who buy may pay more per month to own than to rent;
* Some tenants who do not buy pay more rent after they move;
* Some non-purchasing tenants must move to other neighborhoods,

* Elderly and handicapped tenants may be least able to buy and most
affected economically and emotionally if they cannot; and

* Converted buildings are sometimes old and often have not been total—
ly renovated prior to conversion.

WHO MAY 1 CONTACT FOR MORE INFORMATION ABOUT THE UNIFORM COMMON INTER—
EST OWNERSHIP ACT AND THE NATIONAL MULTI HOUSING COUNCIL AMENDMENTS,
THEIR EFFECT ON MY STATE AND HOW THEY WILL CREATE AN ATMOSPHERE OR CO—
OPERATION AMONG CONDOMINIUM DEVELOPERS, OWNERS, MANAGERS AND PROSPEC-—
TIVE BUYERS AND NON-BUYING APAFTMENT DWELLERS?

The National Multi Housing Council, 1150 17th Street, N.W., Suite 306,
Washington, D.C. 20036, (202) 659-3381, eagerly awaits your inquiries
about the UCIOA and tht Council®s stronger amendments. It has taken
the uprecedented step of endorsing and pushing for passage of both the
act and amendments. Call or write the Council and more information and
a comprehensive review of the condominium conversion climate 1in the
United States will be provided.
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0.

WHAT HAS BEEN THE EFFECT OF SOME OF THE LATEST RESTRICTIONS TO CONDO-—
MINIUM CONVERSIONS?

While most constructive second generation legislation was enacted at
the state level, many new anti-conversion laws are primarily local leg—
islative efforts aimed at meeting the particular demands and fears of

local tenant groups. They are fundamentally different in their vari-—
ety, purposes and provisions. Some of them, explicitly or covertly,
intend to end condo conversions completely. The effect of some new

restrictions has been to increase the cost of condominum conversions so
substantially that the relative price advantage the consumer has 1in
buying a converted unit disappears.

WHAT ARE MAJOR SHORT AND LONG TERM EFFECTS OF RESTRICTIVE CONDOMINIUM
LEGISLATION?

Overly restrictive condominium legislation sends signals to developers
who could play a part in making both rental and ownership units more
available. It says:

* There 1s no incentive to build new rental apartments, because devel —
opers cannot plan on a conversion at a later time. Developers in—
creasingly cannot build and operate rental projects profitably with—
out some for of government assistance or subsidy -- unless they can
recoup their investment at a later date by converting apartments to
multi family housing units.

* Thousands of rental units would, annually, become tax delinquent or
abandoned as owners simply gave up in the face of escalating operat—
ing costs and lagging rents. Restrictive legislation may well doom
apartment buildings in older neighborhoods - units which could oth—
erwise be recycled and bring about a turnaround in a residential
area. Instead, the neighborhood could become locked into a contin—
uous decline, becoming extremely difficult to upgrade and rehabili—
tate. This would be particularly harmful to younger workers in
larger cities - such as New York, Boston, Atlanta, Chicago and
Washington, D.C. -- which act as regional magnets for urban, job
seekers; older buildings converted to condominiums have provided
these workers with home ownership 1in close-in locations at more
affordable prices.

* It says ""go slow" on any capital improvements because owners of
existing buildings fear their opportunities for return on that
additional investment might be negligible -- if there is any oppor—
tunity for return at all. The real 1losers are prople living 1in
units, the neighborhood and community.

WHAT IS THE REAL PROBLEM FOR CONVERSION OPPONENTS?

When pressed to express their real cuncen, advocates of tough restric—
tions on condominium conversions usually admit their first priority is
to preserve an adequate supply of rental housing. Their method is to
slow or halt the rate of conversions. Conversions, in their opinion,
worsen an already serious rental housing shortage. Reputable studies

have shown this is not true.

IS THERE A RENTAL HOUSING SHORTAGECAUSED BY CONDOMINIUM CONVERSIONS?

There is no significant shortage of rental housing, according to the
U.S. Department of Housing and Urban Development. A 1980 HUD condomin—
ium survey concluded that 366,000 rental units, or approximately 1.31
percent of all occupied rental housing units United Sates, had been
converted between 1970 and 1979. Based on the HUD conclusion that
every 100 converted units results in a net loss of five rental apart—
ments, then only slightlymore than 18,000 rental units in the entire
country were "lost" co conversions during the 1970s. "hat 1is a tiny
fraction of the 26.5 million rental units in this country. IT conver—
sions were permanently halted - an extreme "remedy"™ of this so-called
rental housing shortage -- we might conclude that approximately 1,800
more rental units per year would be available nationwide.



725 CHRISTENSEN DRIVE
ANCHORAGE, ALASKA 99501-2184
(9071 274-3538
(9071 276-7576

] PLEASE REPLY TO THE ABOVE

LAW OFFICES OF VINCENT VITALE
A PROFESSIONAL CORPORATION
VINCENT VITALE*
WILLIAM L. McNALL
DAVID E. GEORGE
KATHLEEN A, WEEKS
EDWARD L. MINER

P.0. BOX 772889
EAGLE RIVER, ALASKA 99577-2889
(9071 694-8050

[J PLEASE REPLY TO THE ABOVE

ADDRESS. ADDRESS.

January 31, 1985

The Honorable Senator Pat Rodey
Chairman, Judiciary Committee
Pouch B

Juneau, Alaska 99811

Re: Senate Bill 44, Common Interest Ownership Act

Dear Senator Rodey:

The following review 1is designed to point out a few of
the important differences between the existing act (A.S. 34.07.)
and Senate Bill 44. As you are aware the existing act covers
only condominiums and does not cover planned unit developments,
leasehold planned communities, planned communities, timeshare
communities, or cooperatives.

Specific Area of Concern AS.34.07. SB 44
1. Association Insurance Generally Detailed insurance
needs. addressed by requirements con-
AS 34.07.400 tained in AS 34.
08.440

Insurance needs of the associations should be clearly
spelled out to avoid confusion on the part of developers and
association boards and assure adequate coverage. The new statute
requires insurance to be at 100% of the replacement value, for
example.

Not addressed Detailed require—
ments contained

in AS 34.08.340

2. Transition Problems

There must be a specific statute which identifies those
items or acts which must be completed as part of turning the
control of the project over to the owners. This new section
accomplishes that purpose. Owners, directors, managers and deve—
lopers benefit by having the requirements clearly established.

#CERTIFIED AS A "CIVIL TRIAL SPECIALIST"
BY THE NATIONAL BOARD OF TRIAL ADVOCACY
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Specific Area of Concern AS.34.07. SB 44

The declarant is required to provide the board with all financial
records, amendments to declarations or bylaws, warranties from
suppliers and subcontractors and so forth. Plans for the
building and underground utilities must be provided. The
Associations and the unit owners will benefit by having such
information. A punch list of common area repairs must be made
thus elliminating disputes over common area repairs. This will
tend to reduce unnecessary litigation.

3. Developer reservation Not addressed Addressed in de-

of rights. tail AS.34.08.180
Developers must be able to phase projects. Purchasers

should know what the developer must build and what the developer

may build to avoid misleading representations. By avoiding inno—

cent misrepresentation the developer, realtor and homebuyer will

benefit. Unnecessary litigation can be avoided.

4. Association Budget Not addressed Addressed in de-
for Reserves tail As 34.08.

The method of computing reserves should be clearly
understood by developer and owners. In this manner "low balling"”
of budgets can be limited. Proper budgeting for reserves will
avoid unexpected special assessments or large increases in the
monthly assessments Homebuyers will be assured of having a
monthly assessment within their projected household budget.

5. Maintenance of Units Not addressed Addressed in

Developer, managers, and boards often dispute whether
an item within a unit is the association®s responsibility, or the
unit owner®s responsibility. The new definition will help avoid
these disputes. The new unit boundary definition allows clear
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Specific Area of Concern AS.34.07. SB 44

distinction to be drawn between owner responsibility and asso—
ciation responsibility. Owners will know that they are respon-—
sible for certain maintenance items and can plan accordingly.
Arguments about such maintenance items should be limited.

6. Transfer of reserves Not addressed AS 34.08.350
rights by declarant allows declarant

to transfer
rights reserved
by declarant to
third parties,
generally build—
ers or other de—
velopers .

This section allows the developer to transfer specific
declarant rights to another developer. In this manner a project
can proceed even though the 1initial developer may choose not to
do further work.

7. Termination of Not addressed AS 34.08.360
Contracts entered allows the asso-
into by developer ciation to term-—

inate contracts
entered into by
declarant and
avoids unfair
contracts

This section avoids situations where a developer may
have entered into a contract on behalf of the association on
terms that are unfavorable. The association has the right to
cancel. This avoids the situation where snow removal is being
done by the developer®s wife"s company at exorbitant rates.
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8. Assessments for AS.34.07.380 AS 34.08.460
Common EXxpenses and .450(7) more clearly
spells out
assessment re—
quirements .

What 1is, or is not a common expense, 1is sometimes a
problem. In the case of a P.U.D. there is no statutory defini—
tion to aid the association. This section solves those problems,
9. Borrowing by Associa- Not addressed AS 34.08.320(a)

tion (14) specifically

allows asso—
ciations to

assign future in—
come

Associations presently have no ability to borrow funds
by assigning future income. As potential borrowers the asso-
ciaton needs to have statutory authority to assign future income
to secure borrowing for repairs.

10. Disclosure to Not addressed AS 34.08.530

Purchasers sets forth speci—
fic information
which must be
contained in the
Public Offering
Statement clearly
spelled out in AS
34 .08.460

Numerous complaints by unit owners involve nondisclosure
of future plans by the developer. The Public Offering statement
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Specific Area of Concern AS.34.07. SB 44

tells potential purchasers and realtors exactly what the project
entails and should reduce misleading information being given to
buyers. AS 34.08.680 requires the declarant to mark promotional
literature with "must be built” or "need not be built"™ to avoid
confusion. Buyers will have available information which will
advise them of the developers intentions and plans. Such infor—
mation will substantially reduce complaints by purchasers.

11. Liability for Assess— Addressed but Clearly spelled
ments for Common confusing out in AS 34.08
Expenses .460

Developers often believe they do not have the same
liability as unit owners to pay for common expense assessments.
This statute clearly sets forth those responsibilities.

12. Access to Records AS.34.07.290 AS 34.08.490
allows access to allows access to
financial expen- all records

diture records

Some developers and managers refuse to allow asso—
ciations to have access to corporate records prior to transition.
This statute clearly sets forth the unit owners right to access
all records.

13. Resale Disclosure Not addressed AS 34.08.590

Many complaints have involved nondisclosure of material
facts by unit owners upon resale. The problem can be substan—
tially resolved by requiring the unit owner to give the required
information to a purchaser. To do this the associations will be
required to keep all the records current. Unit owners, buyers
realtors and managers will benefit from up to date informaton.
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Specific Area of Conern AS.34.07. SB 44

14. Express Warranties Not addressed AS 34.08.630 sets
of Quality forth how express

warranties are
created and. what
they are.

Numerous difficulties are 1involved in warranty disputes.
These statutes clearly set forth what a warranty is.

15. Implied Warranties Not addressed AS 34.08.640 sets

forth implied
warranties. AS
34.08.650
discusses how
warranties can be
modified or
excluded. AS
34.08.660
establishes a
statute of limi—
tations for
implied warran—
ties .

Under present Alaska law an implied warranty goes on
until the court decides the time period is too long. This sta-—
tute sets up specific implied warranty periods and avoids much
confusion that exists in the area of implied warranty liability.

16. Organization of Not addressed Requires asso-
Unit Owners ciation cor—
porations to be
formed no later
than the date of
first conveyance
of unit.
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Numerous disputes involve situations where the asso-
ciaton was not created until time of transition. Thus owners
were paying assessments to a nonexisting association prior to
transition. This section requires the declarant to have the
association in place prior to the conveyance of the first unit so
the unit purchaser will be a member of an existing association.

There are numerous other differences between the present
act and Senate Bill 44. The purpose of this summary 1is to high—
light specific areas that have caused difficulties 1in the past
and reflect the fact that these areas are covered in Senate Bill

44 .

Sincerely yours,

LAW OFFICES OF VINCENT VITALE
A Professional Corporation

By r/ dU/LulL.
WILLIAM L. McNALL

WLM:ail
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FOR IMMEDIATE RELEASE Contact: Stephen Driesler
202/659-3381

NATIONAL MULTI HOUSING COUNCIL ANNOUNCES UNPRECEDENTED
ENDORSEMENT OF CONDOMINIUM CONVERSION LAW

Washington, D.C., January 12, 1984 -- In a landmark decision, the
National Multi Housing Council (NMHC) Board of Directors endorsed the
Uniform Common Interest Ownership Act (UCIOA). The Council also took the
further unprecedented step to recommend strengthening the UCIOA by expanding
certain protections for tenants living in apartments slated for conversion
to condominiums.

The board announced its intention to press state legislatures to enact
the UCIOA along with the NMHC strengthening amendments.

"The variety and degree of complexity of condominium conversion laws
across the countrv range from those establishing miniir ,,i information dis—
closures to outright moratoria. Many of these restrictions are based on
fear, not facts. The result has curtailed social and physical enhancement
of neighborhoods and inner cities, denied basic housing to prospective home—
owners and ultimately added costs to the consumer,"™ Robert Sheridan, NMHC
co-chairman said. Sheridan 1is chief executive officer of Robert Sheridan
and Partners, a major national condominium development firm headquartered in
Chicago.

"The UCIOA and the proposed NMHC amendments strive for uniformity, not
at the expense of compassion, but also not unrealistically or unfairly to
developers who have invested heavily in making the American dream a
reality,” Sheridan pointed out.

"As condominium conversion activity has heightened iIn recent years,
members of the national Multi Housing Council have become increasingly aware
of, and sympathetic to, problems created for some tenants. It is our exper—
ience that the elderly, handicapped and families with school-aged children
undergo the greatest stress and inconvenience if they choose not to buy a
converted unit,"” Sheridan said.

"For these reasons, the Council recommends the UCIOA be broadened to
guarantee greater protection for the elderly and handicapped. This includes
extending to one year the relocation period with relocation expenses paid
for by the developer, and allowing for termination of existing leases with—
out penalty.

For families with school-aged children, NMHC suggests additional
flexibility to allow them to remain in their unit until the end of the
school year,"” explained Geoffrey Stack, president of Regis Homes, Inc. and
secretary of NMHC. Stack is a leading condominium developer from Newport

Beach, California.

"The decision to endorse the UCIOA and the proposal of strengthening
amendments is a bold move for any housing association, because of the

industry®"s tendency to resist regulation. Now, 20 years after the first
condominium laws, the industry has matured; it has the knowledge, the
ability -- and certainly the incentive - to take the lead in reducing the

anxiety which condominium conversion may cause for some tenants," said
Sheridan.

"The Council believes the industry must take the lead in encouraging
states to enact the UCIOA. The industry can -- and must -- rectify the
oversights which couldn®"t be foreseen during the infancy of condominium
conversion 1in America," Stack added.

-Over-



At January 31,1985

-Senator Rick Halford
Senator Jan Faiks _
Senator Arliss Sturgulewski;

Re: Senate Bill No. 44 .
Reiaiuig to the Uniform Common Interest Ownership Act

Qe Ml A ST WO

Dear Senators; _

~ We strongly endorse and urge your support of the above mentioned
bill. We are Partlc.ularly interested in the section relating to implied
warranties of quality, as we believe this will help to alleviate many of the
problems purchasers and sellers are faced with upon contracting for sale of
a condominium unit. _ -

_Further we would encourage you to consider a similar home warranty
bill ftor single family homes. The need here is as great as the other if not
greater,

RE/MAX OF EAGLE RIVER
REALTORS

cc:Senator Tim Kelly ~"ly/
Senator Robert |ﬂler A
Senator Jay Kertulla

Representative Randy Phillips .
Representative Sam Cotten  »
Representative Ben Gruesndorf
Representative DonClocksin
Representative Mike M. Miller
Representative Rick Uehling
Representative Pat Porchot



Sheridan concluded "It 1is highly desirable, for reasons of uniformity
and fairness, that UCIOA and NMHC amendments apply to all condominium
conversions, once enacted.” Therefore, the NMHC also recommends the UCIOA
be modified to clearly state that adoption of the Act would override any
local ordinances or regulations which would be in conflict with the
provision of the UCIOA. This 1is necessary to secure uniformity which is one
of the main purposes of the Act.

The four NMHC suqgested amendments to the UCIOA which would provide
even greater protections for the elderly, handicapped and families with
school-aged children, are specifically:

o Allow elderly and handicapped tenants to remain intheir
units for one year after receiving an offer to buy or
until the expiration of the existing lease,, whichever is
greater, withno additional increase in rent.

0o Provide relocation assistance equal to two months rent to
elderly and handicapped tenants who vacate their units
within 12 calendar months after receiving the notice of
conversion.

0 Permit elderly and handicapped tenants to, without penalty,
terminate an existing lease after giving 30 days" notice.

o Allow families with minor, school-aged children to remain
in their units until the present school year is finished,
even if all other applicable expiration dates have
passed.

These amendments are designed to strengthen 1°CIOA provisions which
already deal with most of the tenant/buyer/developer problem areas. The
major condominium conversion provisions of the UCIOA are:

0 A 120-day notice of conversion to tenants;

0 60-day tenant right of first refusal to purchase their
unit;

o No public offering of the tenant®"s unit on more favorable
terms than those offered to the tenant, for 180 days;

0 An engineer®s or architect"s inspection report on
condition of structural and mechanical systems;

0o List of outstanding building code violations, if any, and
cost to rectify;

o Disclosure of current building income/expense statements;
and

0 Projected condominium association budget, including any
reserves for major repairs or renovation.

-30-

A national non-profit trade association, the National Multi Housing Council
represents builders, condominium and apartment developers, owners and
managers involved in all phases of multi family housing. The organization
serves as a clearinghouse for information on nultifamily housing issues and
offers legislative representation at the federal, state and local government
levels to foster policies that would encourage the development of rental
apartments and condominiums to meet America®s growing needs now and for the
future.
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First residential PUD
‘approved by commission

By JIM SPRINGER

MAT-SU—A proposal
to build 14 condominium
units on 7.3 acres at Big
Lake became the first
residential planned unit
development (PUD) ever
to be approved by the
Borough Planning
Commission.

The commission ap-
proved an application by
Steven Rudd, under the
1981 PUD ordinance, to
put seven duplex con-
dominiums on his
property in Lake Park
Subdivision on the shore
of Big Lake. The
precedent-setting  action
came after a lengthy
presentation by Rudd's
consultant, and from
others who criticized the
plan.

One man testified that
the land on which the
development was
proposed for was too wet
to safely contain septage
from the 14 units.

“The reason it hasn't
been developed in the past
is that it's very wet,” said

Ralph Hansen. He said
the ground was floating,
matted vegetation that
sprung underfoot.

Three others, including
Assemblyman Vern
Ungerecht, testified that
the ground was swampy
and that septic drainage
would be a problem.

But the Planning
Commission, leaving the
septic drainage question
for the Department of
Environmental Con-
servation to rule on, took
the Planning Depart-
ment's recommendation,
including several
stipulations, and gave it
the go ahead.

Among those
stipulations was that Rudd
document or acquire
right-of-way on an
abutting road, and
upgrade the road to
collector standards to
provide access from the
PUD to South Big Lake
Drive.

The planned unit
development ordinance
provides an alternative to

MEA budget $38

By JIM BRUGGERS
 PALMER—Matanuska
Electric Association has
drafted a tentative 1985
budget of nearly $38

more than half of MEA's
proposed budget.

Wages, salaries and
benefits for about 218
employees—up 28 from

the standard subdivision
procedure for developers
who comply with its
provisions. It allows
higher density develop-
ment than the subdivision
ordinance if mitigating
measures such as buffers
and open space are
provided for, and
numerous other special
requirements are met.

On the heels of the
residential PUD action,
the Planning Commission
opened hearings on a
proposed commerical and
industrial PUD ordinance
that would be a coun-
terpart to the residential
versi' a. Like the
residential PUD or-
dinance, the commercia
and industrial ordinance
would give developers an
alternative to the sub-
division ordinance that
they now operate under.

The hearing on that
ordinance will be con-
tinued at the next Plan-
ning Commission
meeting, scheduled for
Dec. 26.

million

ways. For example:

eln 1974, MEA had
1,150 miles of tran-
smission lines, by the end
of 1985, more than 2,359

B3
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bring crowd to City Hall

& By ED BENDER -»*&='"*.

WASI1LLA—After a length y
,and esometimes™ emotional
discussion of a proposal to
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Lake Lucille condos

to the lake, increase traffic on
an already poor road, increase
taxes for area residents and set a
dangerous precedent for

build up to 70"condominiums..- developers.

on Lake Lucille,
Council Monday night tabled, a
motion to change a land use

ordinance allowing the project, '/

and will seek additiohal public
response.
About 100 people packed the
«/  City Council Chambers to air
; concerns about the.development
- ; by local builder Stan. Morris of
«Y,65-70 condominiums on a
seven-acre tract of land on the
e 4 lake's southeast shore. The land
is:'currently “wned by Council
Y;&;Member Pat Carter, who ab-
XsS;5tained from voting on the

w>=r.fijilpeople opposed to the proHect
‘e nan) ntnli flanra rlowolrtn

upx--

By ED BENDER
WASILLA—Following thr-
;ough on a promise made before
N tlthe recent' mayoral election,
Council Member'Ruth Reed on
XX-; -Monday resigned her seat on the
: .-City Council, to reduce the
’/ ".number of council members to
<iX. , = -
Reed’s action comes in the
X wake of the election of local
X e businessman Charlie Bumpus as
;.20 .mayor of this city.
XX v The council certified the
X v.X'ilection results at Monday’'s
‘meeting. Final tallies show
Bumpus receiving 367. votes,
P eCamp 334.

e |In all,

the- Cily -v/Those favoring a change in

the land use ordinance, which
now limits the area around the
lake to single-family dwellings,
said condominiums are an
effective, responsible use of the
land.

Another public hearlng on -

the proposed ordinance change

was scheduled for the next

regular council meeting at 7:30

p.m. Monday, Feb. 11.

13 lake-area residents

opposed allowing the ordinance

change,- which if approved

would then allow Morris tOr
present his plans to the Plan-r
ning Commission for review f
before receiving a':land use

permit.,

«vuiia>4li. P'v-t

m ia'y-)- <<—

resigns

Bumpus will be officially
sworn into office at 7:30 p.m.
Feb. 4 at City Hall.

Reed promised to resign
several weeks ago when the
council discussed electing a new
mayor, and the state statute
requiring a first-class city have a
six-member council.

Two council members, Pat
Hjellen and Ken DeCamp, had
stated their intentions to run for
mayor. If Hjellen or DeCamp
had been elected mayor, then
the seven-member, second-class
city council would have been
ieuuced to six members.

t*v

the change
Explaining his project"to the
audience and council,

tigal of trouible to avold negative-: It
aspects.”

7

. Sue people spoke i in, favor ofv &

Morris X,-
said, “ We have gone to a great. N|S

The condomlnlums will be a ¢

ranch and townhouse style with
cedar siding, he said, and the

area around will be landscaped-,

to create a park-like en-

vironment. The dwellings will .

sell for between $80,000 and
$140,000—about $100 per foot.

The homes will
percent of the seven acres and
have a 70-foot buffer of trees

next to the lake. To protect the Vv

lake, the project will, when
possible, be hooked to city
utilities, such as sewer and

water systems, he said. «*e
= -In addition, Morris said he is
(Continued on Back Page)

But if someone =outside the
council were elected, the council
would consist of seven mem-

bers. To resolve the possible m

conflict, Reed said she would
resign.. /. «'r = i XtX-

Local businessman Charlie
Bumpus defeated incumbent
Mayor Ken DeCamp in the
rune 'election last week. .

“It worked out just fine,”
said Reed, who supported
DeCamp in the election. "I said
I would leave, it makes me real
happy to resign now. X

“1 can be much moire ef-
fective outside the council.”

cover 22. N

2

- i vit

NEW MAYFf)R

Council cerdfiei
lo 334 vote97.p!
p.m. Mondw al!

BomVest for new Palmer-Wasilla
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Condos

YiTY# -
Y /. who live near the project site,

(Continued from Front Page)
more than willing to help with

the yearly project of oiling the > discussing the project with area,
dirt and gravel road currentlyresidents.;.-
passing the site, and will help,.l
pay paving costs if necessary. [

"We are going to time this;'
project so it coincides with city .,

facilities,” he said.

The housing is designed and .

Porsches or Corvettes, which an
owner gives great care.

“We are not looking for
recreational buyers here,” he
said. “We are looking for

permanent Wasilla residents.”
Voicing the most vehement

opposition to ordinance change

were Rod and Colleen Cottle,

ef<vxvx:

" I'm
vCalifornia fast-movers.”

Yo oWt

lvx .

?

and who spent two afternoons
*

“If we are willing »0 stand
around and let a lot of
California fast-talkers do this,
then we deserve what we get,”
said Rod, who also said he was
a long-time friend of Pat and
l<t(he

talking » Egainst

Rod read a letter from a
resident of Lake Wasilla, where
townhouses were built. Those
townhouses, the letter stated,
contributed lo a higher crime
rate and disruption of a sedate
lifestyle.

! V.t
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Palmer needs new, n

Rod also rebd from a study of |- .,

a proposed park on the south w!7'"

shore. That study states, he
said, that the lake is very
sensitive to changes.

“1am not willing to sit back
and say (development) is
inevitable,” he said.

“Rod and | want to live on
the lake for the rest of our
iives,” .Colleen said. "We do
not want to go through a traffic
jam to get home.”

After explaining that he'had
held onto the land until he
found a project he felt was
worthy, Pat Carter said: “ 1am
going to sell the land. Whoever
gels it next is not going to be as
considerate as | have been the
last 40 years” '« A

By JIM BRUGGERS
PALMER—Confirming
what some city officials said
last fall, a consulting firm
reported last week that the
Palmer City Hall here is old,

cramped and in need of
replacement.
The architectual firm of

Maynard and Partch has
recommended that the council
build a new city hall instead of
two other alternatives:
renovating the Matanuska
Electric Association Building
or the present city hall.

The report was com-
missioned by council members
last fall, following a proposal

=to buy the Matanuska Electric

city hall, consultants

Association headquarte
downtown Palmer,
proposal drew sharp crilj
from numerous residents]
said they believed the co
was rushing into the*
without enough knowledjj
the issue.

In a presentation*
Tuesday to council men
architect Michael Schj
said that the cost 0. . now

either of the two buiij
would be nearly the st]
constructing a new f&S
but a renovated final pi
would not be as good., j
In looking at cost!
parisons between the'
natives, Schwartz said d

Hurley's legislative pay out bill draws littl

By JIM SPRINGER

Although a petition calling
for the repeal of the 1983
legislative pay raise bill had
26,000 signatories statewide,
only seven citizens took part in
a teleconferenced
committee hearing on a hill to
.accomplish the repeal.

One thousand petition

:Commiitee

House " _

(HB 48) was
authored by Hurley. It would
compensate legislators at a rate
of $21,084 per yeai instead of
$46,800, which was the rate the
Legislature set in 1983. It would
also reestablish a daily, per
diem allowance, for the days

legislators spend in Juneau
during the session. In passing
nn,. mien Hill 1.

=former compensation n c.
It is so far the only legislation
introduced by Hurley this

' session.

“1 was disappointed about
the lack of turnout here in the
vhtce 1 tl. ought we had

givt.. , ugh notice and since :
so many people have signed the
petition,” Hurley said.

terested in," said the freshman
representative.

She said one reason for the
poor turnout may have been
because the hearing was held on
a rainy Saturday.

Opponents of her bill, two of
whom spoke in the telecon-
ference, say the higher pay rate
is important to attract high-
caliber legislators who may not

where it was before. You!
income of 20,000 per wt,
in session you had pelj
Most people take a le
absence or work when
home—they aren’tjust ft]
legislators. Most keep
businesses while they,
ving," she said.

"I'm an advocate!
citizens’ Legislature!



