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of t h e  a s s o c i a t i o n ,  l o n g - t e r m  c o n t r a c t s  a n d  l e a s e s  w i t h  h i m s e l f / h e r s e l f  

or  w i t h  an a f f i l i a t e d  e n t i t y .  M a n a g e m e n t  a n d  e m p l o y m e n t  c o n t r a c t s ,  

l e a s e s  o f  r e c r e a t i o n a l  or p a r k i n g  a r e a s  o r  f a c i l i t i e s ;  o t h e r  c o n t r a c t s  

o r  l e a s e  b e t w e e n  t h e  a s s o c i a t i o n  a n d  a d e c l a r a n t  o r  an a f f i l i a t e  o f  a 

d e c l a r a n t ;  o r  a n y  c o n t r a c t  o r  l e a s e  t h a t  is n o t  b o n a  f i d e  o r  w a s  

u n c o n s c i o n a b l e  to t h e  u n i t  o w n e r s  at t h e  t i m e  e n t e r e d  i n t o  u n d e r  t h e  

e x i s t i n g  c i r c u m s t a n c e s  m a y  be t e r m i n a t e d .

Sec. 3 4 . 0 8 . 3 7 0 .  B Y L A W S .  T h e  b y l a w s  o f  an a s s o c i a t i o n  m u s t  p r o v i d e :  

f o r  t h e  n u m b e r  o f  m e m b e r s  of  t he e x e c u t i v e  b o a r d ,  a n d  t i t l e s  of t h e  

o f f i c e r s  of  t h e  a s s o c i a t i o n ;  f o r  t h e  e l e c t i o n  o f  t h e  o f f i c e r s  of  t h e  

a s s o c i a t i o n ;  f o r  t h e  q u a l i f i c a t i o n s ,  p o w e r s ,  a n d  d u t i e s ,  t e r m s  of  o f f i c e  

a n d  m a n n e r  of e l e c t i n g  and r e m o v i n g  e x e c u t i v e  b o a r d  m e m b e r  a n d  o f f i c e r s  

a n d  f i l l i n g  v a c a n c i e s ;  w h i c h ,  if  any ,  o f  its p o w e r s  t h e  e x e c u t i v e  b o a r d  

o r  o f f i c e r s  m a y  d e l e g a t e ;  w h i c h  o f  its o f f i c e r s  m a y  p r e p a r e ,  e x e c u t e ,  

c e r t i f y  a n d  r e c o r d  a m e n d m e n t s  to t he d e c l a r a t i o n ;  f o r  a m e t h o d  of 

a m e n d i n g  t h e  b y l a w ;  a n d  o t h e r  m a t t e r s  a l l o w a b l e  u n d e r  t h e  d e c l a r a t i o n .

Sec. 3 4 . 0 8 . 3 8 0 .  U P K E E P  OF  C O M M O N  I N T E R E S T  C O M M U N I T Y .  In t h e  a b s e n c e  

o f  a n y  p r o v i s i o n  in t h e  d e c l a r a t i o n ,  m a i n t e n a n c e  r e s p o n s i b i l i t y  f o l l o w s  

o w n e r s h i p  o f  t h e  u n i t  o r  r e s t s  w i t h  t h e  a s s o c i a t i o n  in t h e  c a s e  o f  

c o m m o n  e l e m e n t s .  L i m i t e d  c o m m o n  e l e m e n t s  a re t r e a t e d  as c o m m o n

e l e m e n t s ,  u n l e s s  t h e  d e c l a r a t i o n  p r o v i d e s  o t h e r w i s e .

Sec. 3 4 . 0 8 . 3 9 0 .  M E E T I N G S .  A  m e e t i n g  o f  t h e  a s s o c i a t i o n  m u s t  be h e l d  

at l e a s t  o n c e  e a c h  y e a r .  O t h e r  s p e c i a l  m e e t i n g s  m a y  be  held. N o t i c e  of 

m e e t i n g s  m u s t  be  g i v e n  to all u n i t  o w n e r s  a n d  m u s t  s t a t _  th e  i t e m s  on 

t h e  a g e n d a .

Sec. 3 4 . 0 8 . 4 0 0 .  Q U O R U M S .  U n l e s s  t he bylav/s p r o v i d e  o t h e r w i s e ,  a 

q u o r u m  is p r e s e n t  t h r o u g h o u t  a m e e t i n g  if p e r s o n s  e n t i t l e d  to  c a s t  20% 
of t h e  v o t e s  f o r  e l e c t i o n  o f  t he b o a r d  a re p r e s e n t  in p e r s o n  o r  b y  p r o x y  

at t h e  b e g i n n i n g  of  t h e  m e e t i n g .  U n l e s s  t h e  b y l a w s  s p e c i f y  a l a r g e r  

p e r c e n t a g e ,  a q u o r u m  is c o n s i d e r e d  p r e s e n t  t h r o u g h o u t  a m e e t i n g  o f  the

b o a r d  i f  p e r s o n s  e n t i t l e d  to  c a s t  5 0 %  of  t h e  v o t e s  on t h e  b o a r d  a r e

p r e s e n t  a t  t h e  b e g i n n i n g  o f  the m e e t i n g .

Sec. 3 4 . 0 8 . 4 1 0 .  V O T I N G  A N D  P R O X I E S .  V o t e s  a l l o c a t e d  to  a u n i t  m a y  be 

c a s t  u n d e r  a p r o x y  d u l y  e x e c u t e d  by a u n i t  o w n e r .  O t h e r  p r o v i s i o n s  

r e g a r d i n g  p r o x i e s  a r e  i n c l u d e d .  P r o v i s i o n s  f o r  l e s s e e  v o t i n g  is 

i n c l u d e d .  V o t e s  a l l o c a t e d  to a u n i t  o w n e d  b y  t h e  a s s o c i a t i o n  m a y  n o t  be 

cast.

Sec. 3 4 . 0 8 . 4 2 0 .  T O R T  A N D  C O N T R A C T  L I A B I L I T Y .  T h i s  s e c t i o n  p r o v i d e s  

t h a t  a n y  a c t i o n  in t o r t  o r  c o n t r a c t  a r i s i n g  o u t  of  a c t s  o r  o m i s s i o n s  of 

t h e  a s s o c i a t i o n  s h all be b r o u g h t  a g a i n s t  t h e  a s s o c i a t i o n  a n d  n ot a g a i n s t  

t h e  i n d i v i d u a l  u n i t  o w n e r s .  T h e  a s s o c i a t i o n  o r  a n y  u n i t  o w n e r  h a s  a 

r i g h t  o f  a c t i o n  a g a i n s t  t h e  d e c l a r a n t  f o r  a n y  l o s s e s  s u f f e r e d  as a 

r e s u l t  o f  an  a c t i o n  b a s e d  u p o n  a t o r t  o r  b r e a c h  o f  c o n t r a c t  a r i s i n g  

d u r i n g  a n y  p e r i o d  of  d e c l a r a n t  c o n t r o l .

Sec. 3 4 . 0 8 . 4 3 0 .  C O N V E Y A N C E  O R  E N C U M B R A N C E  O F  C O M M O N  E L E M E N T S .  A  

c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y  a s s o c i a t i o n  m a y  sell o r  e n c u m b e r
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p o r t i o n s  of  t he c o m m o n  e l e m e n t s  a n d  a c o o p e r a t i v e  a s s o c i a t i o n  m a y  sell 

p a r t ,  or e n c u m b e r  all o f  t h e  c o o p e r a t i v e .

Sec. 3 4 . 0 8 . 4 4 0 .  I N S U R A N C E .  T h e  a s s o c i a t i o n  shall m a i n t a i n ,  to t he

e x t e n t  r e a s o n a b l y  a v a i l a b l e ,  p r o p e r t y  a n d  l i a b i l i t y  i n s u r a n c e  on t he

c o m m o n  e l e m e n t s .  A s s o c i a t i o n  i n s u r a n c e  on " s t a c k e d "  u n i t s  is r e q u i r e d .

Sec. 3 4 . 0 8 . 4 5 0 .  S U R P L U S  F U N D S .  U n l e s s  o t h e r w i s e  p r o v i d e d  in th e  

d e c l a r a t i o n ,  a n y  s u r p l u s  f u n d s  of  t h e  a s s o c i a t i o n  r e m a i n i n g  a f t e r  

p a y m e n t  o f  c o m m o n  e x p e n s e s  a n d  r e s e r v e s  m u s t  be p a i d  or c r e d i t e d  to  th e  

u n i t  o w n e r s  p r o p o r t i o n a t e l y .

Sec. 3 4 . 0 8 . 4 6 0 .  A S S E S S M E N T S  F OR C O M M O N  E X P E N S E S .  A s s e s s m e n t s  m u s t  be 

m a d e  a t  l e a s t  a n n u a l l y ,  a n d  b a s e d  on  a b u d g e t  a d o p t e d  at  l e a s t  a n n u a l l y  

b y  t h e  a s s o c i a t i o n .  A s s e s s m e n t  r u l e s  a r e  p r o v i o e d .  A n y  c o m m o n  e x p e n s e  

c a u s e d  b y  t h e  m i s c o n d u c t  o f  a n y  u n i t  o w n e r  m a y  be  a s s e s s e d  b y  t he 

a s s o c i a t i o n  a g a i n s t  t h a t  u n i t  e x c l u s i v e l y .

Sec. 3 4 . 0 8 . 4 7 0 .  L I E N  F O R  A S S E S S M E N T S .  T o  e n s u r e  p r o m p t  a n d  e f f i c i e n t

e n f o r c e m e n t  o f  t h e  a s s o c i a t i o n ' s  l i e n  f o r  u n p a i d  a s s e s s m e n t s ,  s u c h  l i e n s  

e n j o y  s t a t u t o r y  p r i o r i t y  o v e r  all o t h e r  l i e n s  a n d  e n c u m b r a n c e s  e x c e p t  

t h o s e  r e c o r d e d  p r i o r  to t h e  r e c o r d a t i o n  of  t h e  d e c l a r a t i o n ,  t h o s e  

i m p o s e d  f o r  real e s t a t e  t a x e s  o r  o t h e r  g o v e r n m e n t a l  a s s e s s m e n t s  o r  

c h a r g e s  a g a i n s t  t h e  u n i t ,  a n d  f i r s t  s e c u r i t y  i n t e r e s t s  r e c o r d e d  b e f o r e  

th e  d a t e  t h e  a s s e s s m e n t  b e c a m e  d e l i n q u e n t .  As to f i r s t  s e c u r i t y  

i n t e r e s t  t h e  a s s o c i a t i o n ' s  l i e n  d o e s  h a v e  p r i o r i t y  f o r  6 m o n t h s '  

a s s e s s m e n t s  b a s e d  on t he p e r i o d i c  b u d g e t .  A  s i g n i f i c a n t  d e p a r t u r e  f r o m  

e x i s t i n g  p r a c t i c e ,  th e  6 m o n t h s '  p r i o r i t y  f o r  t h e  a s s e s s m e n t  l i e n  

s t r i k e s  an e q u i t a b l e  b a l a n c e  b e t w e e n  t h e  n e e d  to e n f o r c e  c o l l e c t i o n  of 

u n p a i d  a s s e s s m e n t s  a n d  t h e  o b v i o u s  n e c e s s i t y  f o r  p r o t e c t i n g  t h e  s e c u r i t y  

i n t e r e s t s  of  l e n d e r s .  If t h e  l e n d e r  w i s h e s ,  an e s c r o w  f o r  a s s e s s m e n t s  

c an be r e q u i r e d .  O t h e r  f o r e c l o s u r e  p r o v i s i o n s  a re i n c l u d e d .

Sec. 3 4 . 0 8 . 4 8 0 .  O T H E R  L I E N S .  P r o v i s i o n s  ar e  i n c l u d e d  f o r  o t h e r  l i e n s

w i t h  s p e c i a l  p r o c e d u r e s  a n d  r e q u i r e m e n t s  f o r  c o n d o m i n i u m s ,  p l a n n e d  

c o m m u n i t i e s  a n d  c o o p e r a t i v e s .

Sec. 3 4 . 0 8 . 4 9 0 .  A S S O C I A T I O N  R E C O R D S .  T h e  a s s o c i a t i o n  shall k e e p

s u f f i c i e n t l y  d e t a i l e d  f i n a n c i a l  r e c o r d s  a n d  t h e s e  m u s t  be  a v a i l a b l e  f o r  

r e a s o n a b l e  e x a m i n a t i o n .

Sec. 3 4 . 0 8 . 5 0 0 .  A S S O C I A T I O N  A S  T R U S T E E .  T h i s  s e c t i o n  o u t l i n e s  t h e  

r e l a t i o n s h i p  b e t w e e n  t h i r d  p e r s o n s  d e a l i n g  w i t h  t h e  a s s o c i a t i o n .

A R T I C L E  IV: P R O T E C T I O N  O F  P U R C H A S E R S

Sec. 3 4 . 0 8 . 5 1 0 .  A P P L I C A B I L I T Y .  T h i s  s e c t i o n  p e r m i t s  w a i v e r  o r  

m o d i f i c a t i o n  o f  A r t i c l e  IV p r o t e c t i o n s  in c o m m o n  i n t e r e s t  c o m m u n i t i e s  

w h e r e  all u n i t s  a r e  r e s t r i c t e d  to n o n r e s i d e n t i a l  use. P u b l i c  o f f e r i n g  

s t a t e m e n t s  a n d  r e s a l e  c e r t i f i c a t e s  a r e  n o t  r e q u i r e d  on:

g r a t u i t o u s  d i s p o s i t i o n  o f  a u n i t ;
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d i s p o s i t i o n  p u r s u a n t  to c o u r t  o r d e r ;  

d i s p o s i t i o n  by a g o v e r n m e n t  o r  g o v e r n m e n t a l  a g e n c y ;  

d i s p o s i t i o n  by  f o r e c l o s u r e ;  

d i s p o s i t i o n  to a d e a l e r ;

d i s p o s i t i o n  t h a t  m a y  be c a n c e l e d  at a n y  t i m e  a n d  f o r  a n y  r e a s o n  by 

the p u r c h a s e r  w i t h o u t  p e n a l t y ;  or,

d i s p o s i t i o n  o f  a u n i t  in a p l a n n e d  c o m m u n i t y  if t h e  d e c l a r a t i o n  

l i m i t s  t h e  m a x i m u m  a n nual a s s e s s m e n t  o f  a n y  u n i t  to  $ 3 0 0  a n d  if t h e  

d e c l a r a n t  h a s  a g o o d  f a i t h  b e l i e f  t h a t  t h e  s t a t e d  m a x i m u m  w i l l  be 

s u f f i c i e n t  to p a y  t h e  e x p e n s e s  of  t h e  a s s o c i a t i o n .

Sec. 3 4 . 0 8 . 5 2 0  L I A B I L I T Y  FOR P U B L I C  O F F E R I N G  S T A T E M E N T  R E Q U I R E M E N T S .  

T h i s  s e c t i o n  p e r m i t s  d e c l a r a n t  to t r a n s f e r  r e s p o n s i b i l i t y  f o r  

p r e p a r a t i o n  o f  a p u b l i c  o f f e r i n g  s t a t e m e n t  to s u c c e s s o r  d e c l a r a n t s  or  

d e a l e r s ,  p r o v i d e d  t h e  d e c l a r a n t  f u r n i s h e s  t h e  i n f o r m a t i o n  n e e d e d  by th e  

s u c c e s s o r  o r  d e a l e r  to c o m p l e t e  t h e  s t a t e m e n t .  T h e  p e r s o n  w h o  p r e p a r e s  

t h e  p u b l i c  o f f e r i n g  s t a t e m e n t  is l i a b l e  f o r  h i s / h e r  o w n  

m i s r e p r e s e n t a t i o n s  a n d  m a t e r i a l  o m i s s i o n s .  A p e r s o n  w h o  d e l i v e r s  a 

p u b l i c  o f f e r i n g  s t a t e m e n t  p r e p a r e d  by o t h e r s  is r e s p o n s i b l e  f o r  a n y  s u c h  

d e f i c i e n c i e s  o n l y  to t h e  e x t e n t  he k n o w s  o r  r e a s o n a b l y  s h o u l d  h a v e  k n o w n  

o f  them.

Sec. 3 4 . 0 8 . 5 3 0 .  P U B L I C  O F F E R I N G  S T A T E M E N T S  G E N E R A L L Y .  T h i s  s e c t i o n

p r o t e c t s  t h e  p u r c h a s e r  by  g i v i n g  h i m / h e r  an o p p o r t u n i t y  to  u n d e r s t a n d  

t h e  n a t u r e  o f  t h e  u n i t  w h i c h  is b e i n g  p u r c h a s e d .  A l e n g t h y  l i s t  of 

i n f o r m a t i o n  m u s t  be  p r o v i d e d  to  e a c h  p u r c h a s e r  b e f o r e  a c o n t r a c t  /is 

s i g n e d .  .. v

Sec. 3 4 . 0 8 . 5 4 0 .  C O M M O N  I N T E R E S T  C O M M U N I T I E S  S U B J E C T  T O  D E V E L O P M E N T

R I G H T S .  T h i s  s e c t i o n  r e q u i r e s  d i s c l o s u r e  in t h e  p u b l i c  o f f e r i n g  

s t a t e m e n t  of t h e  m a n n e r  in w h i c h  t h e  d e c l a r a n t ' s  e x e r c i s e  o f  d e v e l o p m e n t  

r i g h t s  m a y  a f f e c t  p u r c h a s e r s  w h o  a c q u i r e  u n i t s  b e f o r e  t h o s e  r i g h t s  h a v e  

b e e n  full e x e r c i s e d .  T h e  p u r p o s e  is to p u t  t h e  p u r c h a s e r  on n o t i c e .

Sec. 3 4 . 0 8 . 5 5 0 .  T I M E  S H A R E S .  T h i s  s e c t i o n  r e q u i r e s  a d d i t i o n a l  

d i s c l o s u r e  in t h e  p u b l i c  o f f e r i n g  s t a t e m e n t  f o r  o w n e r s h i p  o r  o c c u p a n c y  

o f  a n y  u n i t s  in t i m e  s h a r e s .

Sec. 3 4 . 0 8 . 5 6 0 .  C O M M O N  I N T E R E S T  C O M M U N I T I E S  C O N T A I N I N G  C O N V E R S I O N

B U I L D I N G S .  In t h e  c a s e  o f  c o m m o n  i n t e r e s t  c o m m u n i t y  c o n t a i n i n g  o ne o r

m o r e  c o n v e r s i o n  b u i l d i n g s ,  t h e  d i s c l o s u r e  of  a d d i t i o n a l  i n f o r m a t i o n  

r e l a t i n g  to t h e  c o n d i t i o n  of  t h o s e  b u i l d i n g s  is r e q u i r e d  in t h e  p u b l i c  

o f f e r i n g  s t a t e m e n t .  T h i s  is b e c a u s e  of  t h e  d i f f i c u l t y  i n h e r e n t  in a 

s i n g l e  p u r c h a s e r  a t t e m p t i n g  to  d e t e r m i n e  t h e  c o n d i t i o n  o f  w h a t  is l i k e l y  

to b e  an o l d e r  b u i l d i n g  b e i n g  r e n o v a t e d  f o r  t h e  p u r p o s e  of  c o m m o n  

i n t e r e s t  c o m m u n i t y  s a les.

Sec. 3 4 . 0 8 . 5 7 0 .  C O M M O N  I N T E R E S T  C O M M U N I T Y  S E C U R I T I E S .  T h e  p u r p o s e  of  

t h i s  s e c t i o n  is to  p e r m i t  t he d e c l a r a n t  to f i l e  or  d e l i v e r ,  in l i e u  o f  a
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p u b l i c  o f f e r i n g  s t a t e m e n t  s p e c i f i c a l l y  p r e p a r e d  to c o m p l y  v/ith the 

p r o v i s i o n  c f  thi s  c h a p t e r ,  t h e  p r o s p e c t u s  f i l e d  w i t h  a n d  d i s t r i b u t e d  

p u r s u a n t  to t h e  r e g u l a t i o n  o f  t h e  U. S. S e c u r i t i e s  a nd E x c h a n g e  

C o m m i s s i o n .

Sec. 3 4 . 0 8 . 5 8 0 .  P U R C H A S E R ' S  R I G H T  T O  C A N C E L .  T h i s  s e c t i o n  p r o v i d e s  a 

" c o o l i n g  off "  p e r i o d  f o r  p u r c h a s e r s .  P u r c h a s e r s  m u s t  be  g i v e n  a p u b l i c  

o f f e r i n g  s t a t e m e n t  a nd all a m e n d m e n t s  p r i o r  to  t he t i m e  t h a t  th e  u n i t  is

c o n v e y e d .  If t h e r e  is a c o n t r a c t  f o r  t h e  s a l e  o f  t h e  u n i t ,  t h e s e

d o c u m e n t s  m u s t  be p r o v i d e d  n o t  l a t e r  t h a n  the d a t e  of  t h e  c o n t r a c t .  A n y  

a m e n d m e n t s  to t h e  p u b l i c  o f f e r i n g  s t a t e m e n t  p r e p a r e d  b e t w e e n  t h e  d a t e  of  

a n y  c o n t r a c t  a n d  th e  d a t e  of c o n v e y a n c e  m u s t  be p r o v i d e d  to t h e  

p u r c h a s e r .  U n l e s s  th e  p u r c h a s e r  is g i v e n  t he p u b l i c  o f f e r i n g  s t a t e m e n t  

m o r e  t h a n  15 d a y s  b e f o r e  e x e c u t i o n  of  a c o n t r a c t ,  t h e  p u r c h a s e r  m a y  

c a n c e l  t h e  c o n t r a c t  w i t h i n  15 d a y s  a f t e r  f i r s t  r e c e i v i n g  it.

Sec. 3 4 . 0 8 . 5 9 0 .  R E S A L E  OF  U N I T S .  In t h e  c a s e  of  r e s a l e  of  a u n i t  by  a 

p r i v a t e  u n i t  o w n e r  w h o  is n o t  a d e c l a r a n t  or a p e r s o n  in the b u s i n e s s  of

s e l l i n g  real e s t a t e ,  a p u b l i c  o f f e r i n g  s t a t e m e n t  n e e d  n ot be p r o v i d e d .

H o w e v e r ,  b e f o r e  t h e  e x e c u t i o n  o f  a n y  c o n t r a c t  of  s a l e ,  a c o p y  of the 

d e c l a r a t i o n ,  b y l a w s ,  a n d  r u l e s  a nd r e g u l a t i o n  of  t he a s s o c i a t i o n  a n d  a 

v a r i e t y  o f  f i s c a l ,  i n s u r a n c e  a n d  o t h e r  i n f o r m a t i o n  c o n c e r n i n g  t he c o m m o n  

i n t e r e s t  c o m m u n i t y  a nd t he u n i t  m u s t  b e  p r o v i d e d .

Sec. 3 4 . 0 8 . 6 0 0 .  E S C R O W  O F  D E P O S I T S .  T h i s  s e c t i o n  a p p l i e s  to t h e  s a l e

b y  p e r s o n s  r e q u i r e d  to f u r n i s h  p u b l i c  o f f e r i n g  s t a t e m e n t s  of  r e s i d e n t i a l  

u n i t s  a n d  of  n o n r e s i d e n t i a l  u n i t s  u n l e s s  w a i v e d .  It d o e s  n o t  a p p l y  to 

r e s a l e s  o f  u n i t s  b e t w e e n  p r i v a t e  p a r t i e s .

Sec. 3 4 . 0 8 . 6 1 0 .  R E L E A S E  O F  L I E N S .  In t h e  c a s e  o f  a s a l e  of a u n i t

w h e r e  a d e l i v e r y  of  a p u b l i c  o f f e r i n g  s t a t e m e n t  is r e q u i r e d ,  a s e l l e r ,  

b e f o r e  c o n v e y i n g  a u n i t ,  shall r e c o r d  o f  f u r n i s h  to t h e  p u r c h a s e r  

r e l e a s e s  o f  all liens. E x c e p t i o n s  a r e  p r o v i d e d  f o r  real e s t a t e  t h a t  a 

d e c l a r a n t  has a r i g h t  to  w i t h d r a w  f r o m  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y .

Sec. 3 4 . 0 8 . 6 2 0 .  C O N V E R S I O N  B U I L D I N G S .  T h i s  s e c t i o n  is an a t t e m p t  to 

s t r i k e  a f a i r  b a l a n c e  b e t w e e n  t h e  c o m p e t i n g  i n t e r e s t s  o f  rent a l  t e n a n t s  

a n d  p r o s p e c t i v e  o w n e r s .  W h e n  a d e c l a r a n t  d e c i d e s  to c o n v e r t  a b u i l d i n g  

to  c o m m o n  i n t e r e s t  o w n e r s h i p ,  120 d a y s  n o t i c e  o f  t h e  c o n v e r s i o n  w i t h  a 

p u b l i c  o f f e r i n g  statement, m u s t  be  g i v e n  to t h e  r e s i d e n t i a l  t e n a n t s  a n d  

s u b t e n a n t s .  If t h e  b u i l d i n g  wil l  b e  c o n v e r t e d  to  r e s i d e n t i a l  use, t h e  

t e n a n t s  m u s t  a l s o  be g i v e n  a o p p o r t u n i t y  to p u r c h a s e  t h e i r  unit s .  T h e  

d e c l a r a n t  is n o t  r e q u i r e d  to  o f f e r  r e s i d e n t i a l  t e n a n t s  t h e  r i g h t  to 

p u r c h a s e  c o m m e r c i a l  u n i t s  o r  to o f f e r  t o  sell to t h e  t e n a n t s  if the 

d i m e n s i o n s  o f  t h e i r  p r e v i o u s  a p a r t m e n t  h a v e  b e e n  s u b s t a n t i a l l y  a l t e r e d .

Sec. 3 4 . 0 8 . 6 3 0 .  E X P R E S S  W A R R A N T I E S  O F  Q U A L I T Y .  E x p e c t a t i o n s  of  t h e

p u r c h a s e r  c r e a t e d  by t h e  p a r t i c u l a r  c o n d u c t  ( f a c t s ,  p r o m i s e s ,  r i g h t s ,  

m o d e l s ,  d e s c r i p t i o n s ,  e t c . )  o f  t h e  d e c l a r a n t  in c o n n e c t i o n  w i t h  the 

i n d u c e m e n t  of t h e  s a l e  c r e a t e  e x p r e s s  w a r r a n t i e s  o f  q u a l i t y .  T h i s  is 

b a s e d  on t h e  p r i n c i p l e  t h a t  o n c e  it is e s t a b l i s h e d  t h a t  t h e  d e c l a r a n t  

h as a c t e d  to c r e a t e  p a r t i c u l a r  e x p e c t a t i o n s  ir. t h e  p u r c h a s e r ,  w a r r a n t y  

s h o u l d  be  f o u n d  u n l e s s  it is c l e a r  t h a t ,  p r i o r  to t he t i m e  of  final 

a g r e e m e n t ,  t h e  d e c l a r a n t  h as n e g a t e d  t h e  c o n d u c t  w h i c h  c r e a t e d  the
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e x p e c t a t i o n .  S t a t e m e n t  of m e r e  o p i n i o n  or  c o m m e n d a t i o n  of t h e  real 

e s t a t e  o r  its v a l u e  d o e s  no t  c r e a t e  a w a r r a n t y .

Sec. 3 4 . 0 8 . 6 4 0 .  I M P L I E D  W A R R A N T I E S  O F  Q U A L I T Y .  T h e  D r i n c i p a l  w a r r a n t y

i m p o s e d  u n d e r  t h i s  s e c t i o n  is t h a t  of s u i t a b i l i t y  of b o t h  the u n i t  an d  

c o m m o n  e l e m e n t s  f o r  o r d i n a r y  use s  of real e s t a t e  of sinr'lar t y p e ,  a n d  of 

q u a l i t y  o f  c o n s t r u c t i o n .  B o t h  of  t h e s e  w a r r a n t i e s  a r e  i m p o s e d  o n l y  

a g a i n s t  d e c l a r a n t s  a n d  d e a l e r s  a n d  n o t  a g a i n s t  u n i t  o w n e r s  s e l l i n g  t h e i r  

u n i t s  to o t h e r s .

Sec. 3 4 . 0 8 . 6 5 0 .  E X C L U S I O N  O R  M O D I F I C A T I O N  O F  I M P L I E D  W A R R A N T I E S  OF

Q U A L I T Y .  U n d e r  t h i s  s e c t i o n  i m p l i e d  w a r r a n t i e s  of  q ua ity m a y  be 

d i s c l a i m e d ,  h o w e v e r ,  t h e  d i s c l a i m e r  to e a c h  d e f e c t  o r  -'ailure m u s t  be in 

a s i g n e d  i n s t r u m e n t .  T h i s  is d e s i g n e d  to i n s u r e  t h a t  ’.he d e c l a r a n t  

s u f f i c i e n t l y  c a l l s  e a c h  d e f e c t  o r  f a i l u r e  to t he p u r c h a s e r ' s  a t t e n t i o n  

a n d  t h a t  t h e  p u r c h a s e r  has t he o p p o r t u n i t y  to c o n s i d e r  t h e  e f f e c t  of  t h e  

p a r t i c u l a r  d e f e c t  o r  f a i l u r e  u p o n  th e  b a r g a i n .

Sec. 3 4 . 0 8 . 6 6 0 .  S T A T U T E  OF  L I M I T A T I O N S  F O R  W A R R A N T I E S .  U n l e s s

o t h e r w i s e  a g r e e d  to  in a s e p a r a t e  i n s t r u m e n t  e x e c u t e d  by  t he p u r c h a s e r ,  

b r e a c h  o f  a n y  w a r r a n t y  o b l i g a t i o n s  m u s t  be b r o u g h t  w i t h i n  6 y e a r s  a f t e r  

t h e  c a u s e  of  a c t i o n  a r i s e s .

Sec. 3 4 . 0 8 . 6 7 0 .  E F F E C T  O F  V I O L A T I O N S  O N  R I G H T S  OF  A C T I O N .  T h i s

s e c t i o n  p r o v i d e s  a g e n e r a l  c a u s e  of  a c t i o n  o r  c l a i m  f o r  r e l i e f  f o r  

f a i l u r e  to  c o m p l y  w i t h  t h i s  c h a p t e r  by  e i t h e r  a d e c l a r a n t  o r  a n y  o t h e r  

p e r s o n  s u b j e c t  to  t h e  c h a p t e r ' s  p r o v i s i o n s .

Sec. 3 4 . 0 8 . 6 8 0 .  L A B E L I N G  O F  P R O M O T I O N A L  M A T E R I A L .  T h i s  s e c t i o n

r e q u i r e s  t h e  l a b e l i n g  of  i m p r o v e m e n t s  d e p i c t e d  on p r o m o t i o n a l  m a t e r i a l  

to a s s u r e  t h a t  p u r c h a s e r s  a r e  not d e c e i v e d  a b o u t  i m p r o v e m e n t s  the 

d e c l a r a n t  i n t e n d s  to  m a k e .

Sec. 3 4 . 0 8 . 6 9 0 .  D E C L A R A N T ' S  O B L I G A T I O N  T O  C O M P L E T E  A N D  R E S T O R E .

E x c e p t  f o r  i m p r o v e m e n t s  l a b e l e d  " N E E D  N O T  BE  B U I L T " ,  t h e  d e c l a r a n t  m u s t  

c o m p l e t e  all i m p r o v e m e n t s  d e p i c t e d  on p l a n s ,  r e p r e s e n t a t i o n s ,  a nd 

p r o m o t i o n a l  m a t e r i a l s .  T h e  d e c l a r a n t  is a l s o  l i a b l e  f o r  p r o m p t  r e p a i r  

a n d  r e s t o r a t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  f o l l o w i n g  t h e  e x e r c i s e  

of  a n y  r i g h t s  r e s e r v e d  o r  c r e a t e d  to  e x e r c i s e  a d e v e l o p m e n t  r i g h t ,  a l t e r  

u n i t s ,  r e l o c a t e  b o u n d a r i e s ,  s u b d i v i d e ,  u s e  u n i t s  o r  c o m m o n  e l e m e n t s  f o r  

s a l e s  p u r p o s e s  o r  e x e r c i s e  of  e a s e m e n t  r i g h t s .

Sec. 3 4 . 0 8 . 7 0 0 .  S U B S T A N T I A L  C O M P L E T I O N  OF  U N I T S .  T h e  p u r p o s e  of t h i s  

s e c t i o n  is to  a s s u r e  t h a t  t h e  d e c l a r a n t  is n ot a b l e  to o b t a i n  u s e  o f  t h e  

p u r c h a s e r ' s  m o n e y  u n t i l  t h e  p u r c h a s e r  is a b l e  to  g e t  a c o m p l e t e d  u n it.

A R T I C L E  V. G E N E R A L  P R O V I S I O N S .

Sec. 3 4 . 0 8 . 7 1 0 .  V A R I A T I O N  BY A G R E E M E N T .  T h i s  c h a p t e r  is g e n e r a l l y  

d e s i g n e d  to  p r o v i d e  g r e a t  f l e x i b i l i t y  in t h e  c r e a t i o n  o f  c o m m o n  i n t e r e s t  

c o m m u n i t i e s ,  a n d  t h e r e f o r e  t h i s  s e c t i o n  p e r m i t s  t h e  p a r t i e s  to v a r y  m a n y  

p r o v i s i o n s .  In m a n y  i n s t a n c e s ,  hov/ever, p r o v i s i o n s  o f  t h e  c h a p t e r  m a y  

n o t  b e  v a r i e d  b e c a u s e  of  t h e  n e e d  to p r o t e c t  p u r c h a s e r s ,  l e n d e r s ,  a n d
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d e c l a r a n t s .  T h i s  s e c t i o n  a d o p t s  t he a p p r o a c h  of p r o h i b i t i n g  v a r i a t i o n  

by  a g r e e m e n t  e x c e p t  in t h o s e  c a s e s  w h e r e  it is e x p r e s s l y  p e r m i t t e d  by 

t h e  t e r m s  of the c h a p t e r .

Sec. 3 4 . 0 8 . 7 2 0 .  S E P A R A T E  T I T L E S  A N D  T A X A T I O N .  U n l e s s  t he d e c l a r a t i o n  

o t h e r w i s e  p r o v i d e s ,  a u n i t  o w n e r ' s  i n t e r e s t  in c o o p e r a t i v e s  is 

c o n s i d e r e d  p e r s o n a l  p r o p e r t y .  In c o n d o m i n i u m s  or  p l a n n e d  c o m m u n i t i e s ,  

ea :h u n i t  an d  its i n t e r e s t  in t he c o m m o n  e l e m e n t s  c o n s t i t u t e s  a s e p a r a t e  

p a r c e l  of  real e c t c t e .  E a c h  u n i t  m u s t  be s e p a r a t e l y  t a x e d  a n d  a s s e s s e d .  

A n y  p o r t i o n  of t h e  c o m m o n  e l e m e n t s  f o r  w h i c h  t h e  d e c l a r a n t  h as r e s e r v e d  

a n y  d e v e l o p m e n t  r i g h t  m u s t  be  s e p a r a t e l y  t a x e d  and a s s e s s e d  a g a i n s t  the 

d e c l a r a n t .  If t h e r e  is no u n i t  o w n e r  o t h e r  t h a n  a d e c l a r a n t ,  t h e  real 

e s t a t e  c o m p r i s i n g  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  m a y  be t a x e d  and 

a s s e s s e d  in a n y  m a n n e r  p r o v i d e d  by law. T h e  c l a s s i f i c a t i o n  o f  t h e  u n i t  

a n d  it s  a l l o c a t e d  i n t e r e s t s  as real p r o p e r t y  o r  as p e r s o n a l  p r o p e r t y  is 

s i g n i f i c a n t  f o r  p u r p o s e s  of s u c h  m a t t e r s  as t e n u r e ,  s a l e s ,  r e c o r d a t i o n ,  

t r a n s f e r  t a x e s ,  p r o p e r t y  t a x e s ,  e s t a t e  a n d  i n h e r i t a n c e  t a x e s ,  t e s t a t e  

a n d  i n t e s t a t e  s u c c e s s i o n ,  m o r t g a g e  l e n d i n g ,  t h e  p e r f e c t i o n ,  p r i o r i t y  a nd 

e n f o r c e m e n t  o f  l i e n s ,  a n d  r i g h t s  o f  r e d e m p t i o n .

Sec. 3 4 . 0 8 . 7 3 0 .  A P P L I C A B I L I T Y  OF  L O C A L  O R D I N A N C E S ,  R E G U L A T I O N S ,  A N D

B U I L D I N G  C O D E S .  T h e  p u r p o s e  of t h i s  s e c t i o n  is to  r e s o l v e  t h e  r e l a t i v e  

r o l e s  of  t h e  s t a t e  a n d  local c o m m u n i t i e s  in r e g u l a t i n g  t h e  c r e a t i o n  o f  

c o m m o n  i n t e r e s t  c o m m u n i t i e s .  T h e  u n d e r l y i n g  c o n c e p t  is to  m a k e  c l e a r  

t h a t  t h e  local g o v e r n m e n t  ha s  a l e g i t i m a t e  i n t e r e s t  in r e g u l a t i n g  t he 

u s e  o f  real e s t a t e ,  in a c c o r d a n c e  w i t h  e s t a b l i s h e d  z o n i n g ,  b u i l d i n g  

c o d e s  a nd s i m i l a r  p r a c t i c e s ,  a n d  t h a t  s u c h  p r a c t i c e s  c o n t i n u e  to h a v e

e q u a l  a p p l i c a b i l i t y  to c o m m o n  i n t e r e s t  c o m m u n i t i e s .

Sec. 3 4 . 0 8 . 7 4 0 .  E M I N E N T  D O M A I N .  T h e  p r o v i s i o n s  of t h i s  c h a p t e r  is n o t

i n t e n d e d  to s u p p l a n t  t h e  usual r u l e s  of  e m i n e n t  d o m a i n  b u t  m e r e l y  to

s u p p l e m e n t  t h o s e  r u l e s  in a d d r e s s i n g  t h e  u n i q u e  p r o b l e m s  w h i c h  eniinent

d o m a i n  r a i s e s  in t h e  c o n t e x t  of  a c o m m o n  i n t e r e s t  c o m m u n i t y .

Sec. 3 4 . 0 8 . 7 5 0 .  S U P P L E M E N T A L  G E N E R A L  P R I N C I P L E S  OF  L A W  A P P L I C A B L E .

T h i s  c h a p t e r  d i s p l a c e s  e x i s t i n g  l a w  r e l a t i n g  to c o m m o n  i n t e r e s t  

c o m m u n i t i e s  a n d  o t h e r  l a w  o n l y  as s t a t e d  by  s p e c i f i c  s e c t i o n s  a n d  by 

r e a s o n a b l e  i m p l i c a t i o n  t h e r e f r o m .  U n l e s s  s p e c i f i c a l l y  d i s p l a c e d ,  c o m m o n  

l a w  r i g h t s  a r e  r e t a i n e d .

S e c .  3 4 . 0 8 . 7 6 0 .  C O N S T R U C T I O N  A G A I N S T  I M P L I C I T  R E P E A L .

Sec. 3 4 . 0 8 . 7 7 0 .  U N I F O R M I T Y  OF A P P L I C A T I O N  A N D  C O N S T R U C T I O N .

Sec. 3 4 . 0 8 . 7 8 0 .  S E V E R A B I L I T Y .

Sec. 3 4 . 0 8 . 7 9 0 .  U N C O N S C I O N A B L E  A G R E E M E N T  O R  T E R M  OF  C O N T R A C T .  U p o n

f i n d i n g  t h a t  a c o n t r a c t  o r  c o n t r a c t  c l a u s e  w a s  u n c o n s c i o n a b l e  at t h e  

t i m e  t h e  c o n t r a c t  w a s  m a d e ,  a c o u r t  m a y  r e f u s e  to e n f o r c e  t h e  c o n t r a c t  

in w h o l e  o r  part.

Sec. 3 4 . 0 8 . 8 0 0 .  O B L I G A T I O N  OF  G O O D  F A I T H .  T h i s  s e c t i o n  s e t s  f o r t h  a

b a s i c  p r i n c i p l e  r u n n i n g  t h r o u g h o u t  t h i s  c h a p t e r :  in t r a n s a c t i o n s
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i n v o l v i n g  c o m m o n  i n t e r e s t  c o m m u n i t i e s ,  g o o d  f a i t h  is r e q u i r e d  in the 

p e r f o r m a n c e  a n d  e n f o r c e m e n t  of all a g r e e m e n t s  a nd d u t ies.

Sec. 3 4 . 0 8 . 8 1 0 .  R E M E D I E S  T O  BE L I B E R A L L Y  A D M I N I S T E R E D .

S ec. 3 4 . 0 8 . 8 2 0 .  A D J U S T M E N T  OF D O L L A R  A M O U N T S .  C a l c u l a t i o n  a r e  

o u t l i n e d  f o r  a d j u s t m e n t  o f  d o l l a r  a m o u n t s  d i s c u s s e d  in o t h e r  s e c t i o n s .

Sec. 3 4 . 0 8 . 8 3 0 .  T R A N S F E R  O F  A U N I T  IN A C O O P E R A T I V E .  If a u n i t  in a 

c o o p e r a t i v e  is t r a n s f e r r e d  by t he u n i t  o w n e r  t he i n t e r n ' t  in t he u n i t  

t h a t  is t r a n s f e r r e d  is t h e  r i g h t  to p o s s e s s i o n  of  the u n i t  u n d e r  a 

p r o p r i e t a r y  l e a s e  c o u p l e d  w i t h  t h e  a l l o c a t e d  i n t e r e s t  o f  t he u n i t .  T h e  

a s s o c i a t i o n ' s  i n t e r e s t  in t h e  u n i t  is not a f f e c t e d  by the t r a n s f e r .

Sec. 3 4 . 0 8 . 9 9 0 .  D E F I N I T I O N S .

S e c t i o n s  2 a n d  3 m a k e  n e c e s s a r y  r e v i s i o n s  to  o t h e r  s e c t i o n s  o f  T i t l e  34.

S e c t i o n  4 r e p e a l s  t h e  H o r i z o n t a l  P r o p e r t y  R e g i m e s  Act. T h i s  is i m p r o p e r  

d u e  to t h e  f a c t  t h a t  c o n d o m i n i u m s  n o w  in e x i s t e n c e  w e r e  f o r m e d  u n d e r  t h e  

o l d  a c t  a nd w i l l  c o n t i n u e  to be r e g u l a t e d  in p a r t  u n d e r  t h a t  law.

U n l e s s  e x i s i t i n g  d e c l a r a t i o n s  a r e  a m e n d e d  to p r o v i d e  r e g u l a t i o n  u n d e r  

t he C o m m o n  I n t e r e s t  O w n e r s h i p  A c t ,  o n l y  f u t u r e  o c c u r r e n c e s  o r  a c t i o n s  

a f t e r  t h e  e f f e c t i v e  d a t e  of t h i s  c h a p t e r  a re g o v e r n e d  b y  t h i s  n e w  

c h a p t e r .

S e c t i o n  5 m a k e s  t h i s  a c t  e f f e c t  J a n u a r y  1, 1986.
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UN IFO RM  COMf'Pl  I M T F R F S T  OWMEPSHIP  ACT

Between 1977 and 1981, the National Conference of 
Commissioners on Uniform State Laws (ULC) promulgated three 
Acts dealing with multiDle-ownership forms of real estate. 
These were the Uniform Condominium Act, the Uniform Planned 
Community Act, and the Model Real Estate Cooperative Act.
Each form of ownership involves a different organization of 
ownership interests. In condominiums, owners have title to 
their units and undivided shares in the common elements. A 
planned community has owners who own their own units, but 
the common elements are owned by the owners' association. 
Every owner is a member of the owners1 association. In a 
cooperative, the association owns all the real estate. Co­
operative members own shares in the association, and lease 
their individual units from the association. These are the 
principal differences between these forms of multiple owner­
ship.

But these forms are greatly similar to each oth^r, as 
well, and the similarities have greater practical signifi­
cance than the differences. For all of them, there is an 
owners' association responsible for the affairs of the com­
munity. Every owner belongs, and has voting ri-' :s and the 
opportunity to participate in ".-.he governing board. The com­
munity, in all cases, assesses the owners for common ex­
penses and maintenance. The association, in all cases, con­
tracts for management and services for the whole project.
The documentation for any multiple-ownership Project during 
its life, although some language may vary slightly, is much 
the same. Any multiple-ownership form requires some kind 
of creation document or declaration, as an example, and 
these documents have much the same function, no matter the 
form. In short, the technical questions of ownership do 
not create an enormous difference between these forms when 
it comes down to matters of operation of a project. And 
the three earlier Acts by the ULC look very much alike.

So why not one Act that includes all forms within its 
scope? In response in 1982, the ULC has produced the Uniform 
Common Interest Ownership Act. It encompasses all forms of 
multiple or ."common interest" ownership.



The major obstacle to such an Act is, basically, 
definitional. The Common Interest Ownership Act uses the 
new term "common interest community." It means "real es­
tate with respect to which any person, by virtue of his 
ownership of a unit, is obligated to pay for real estate 
taxes, insurance premiums, maintenance, or improvement of 
other real estate described in the declaration. 'Ownership 
of a unit' does not include holding a leasehold interest of 
less than [20] years in a unit, including renewal options." 
The basic determinant of applicability is obligation for 
assessments. All multiple-ownership arrangements call for 
assessments.

Then, the sub-forms, such as condominiums, planned com­
munities, and cooperatives, are defined as kinds of common 
interest communities. So a develooer may choose any form 
for his project, initially, designating that particular form 
in the declaration.

The Act then treats the subject of common interest 
communities, comprehensively, as the earlier Acts treated 
the individual forms, comprehensively. A comprehensive 
statute deals with the creation, financing, management and 
termination of these communities. It also provides for 
consumer protection and regulation. These subjects must 
be included before any legislation on common interest real 
estate can be considered comprehensive.

Creation begins with a declaration, which is the funda­
mental property document describing the common interest pro­
ject and identifying it. This document is filed in the land 
records of the locality. The Act deals with a great number 
of issues relating to creation, such as unit and common ele­
ment boundaries, allocation of common element interests and 
voting rights, rights of the developer in the property while 
sales of units go on, and procedures for amendment of the 
declaration. Of special interest is the concept of develop­
ment rights, which permits the developer to reserve the right 
to add or subtract real estate, and to add units and common 
elements, in the declaration. This permits the developer 
to plan phased common interest projects as long as all ef­
fects upon owners' interests are described and disclosed at 
the outset.

This Act also provides for the other end of any common 
interest project in time. How can such a project he termi­
nated if and when it is desirable and necessary? The answer
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i? to provide a procedure for termination and '--.me rules to 
protect owners' specific riqnts. Actual termination re­
quires the agreement of a substantial number of owners 
(suggested is 80% of the total number). The agreement muse 
be recorded in the land records. Once the termination is 
authorized, the association, as trustee, oversees the actual 
termination of the declaration, the sale, if any, and the 
distribution of proceeds, if any. Owners receive exactly 
their share of the total interest, whether that be proceeds 
or an individual interest in the real estate. Without the 
termination procedure, there is no assurance that a project 
can be terminated or that ownership interests will be pro­
tected .

This Act, further, deals with the substantial interests 
of those who finance common interest Drojects. There are 
three key things it does. The Act limits any control of the 
project or the owners' association by lenders that adversely 
affects owners. It establishes cl^ar priorities for liens 
or secured interests against the project or individual 
owners' interests. It allows the developer's lender or 
lenders to assume declarant rights so that failure of the 
developer does not, necessarily, mean failure of the pro­
ject. The Act defines rights and obligations between lenders 
and others, generally, to keep the project going, once it has 
been launched.

The management provisions of the Common Interest Owner­
ship Act establish a workable basis for the ongoing commun­
ity which the project must become. A common interest 
ownership community is like a small municipality. It must 
be governed, and it must be governed democratically. The 
developer must establish the owners' association at least 
by the time the first sale is made. Every owner becomes a 
member upon purchase. The governing body is the Executive 
Board, elected by the owners on a regular basis. The Execu­
tive Board has all of the powers essential to governing the 
community, including the power to make and enforce assess­
ments. Its members are, also, accountable to the owners as 
fiduciaries, and are held to that higher standard of care.

The developer has a strong interest in the governance 
of the community, diminished in proportion to the units he 
sells. He can, therefore, appoint the initial Executive 
Board and control it until his interest diminishes suffi­
ciently. Under this Act, he relinquishes control by stages - 
giving up his Executive Board members at qiven times during 
the sell-out. He must relinquish total control at a specific
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cine, either at a given Percentage of the sell-out (75s 
sucqestea) or within a specific tine \2 years suaaested), 
whichever comes first. Then, the deveiooer may not cap­
ture the government of the community beyond the span of 
his own legitimate interests.

Since the developer, also, makes the initial contracts 
for maintenance and services, this Act, in addition, Dermits 
the association to repudiate his contracts after control 
passes to the owners. Developers and contractors are put 
on notice that burdensome, sweetheart contracts will not 
survive, if they are attempted.

The Act and the project declaration act as a kind of
constitution for the community. For example, the Act estab­
lishes liability and allocation of risk for insurance pur­
poses for all communities. These are basic Drovisions to 
which any common interest project is subject. The Act also 
empowers the Association to make its bylaws which function 
as the statutes of the community. The association governs 
itself, mostly, through its bylaws. The object of the Act 
is to make each community as autonomous a self-governing 
entity as possible. These various documents, coupled with 
the enabling provisions of this Act, are si I* cue tools 
to accomplish this purpose.

Consumer protection is accomplished with four basic 
controls on the sale from developer to purchaser, hup it is 
important to note that this Act tries to provide stability 
in all phases of common interest ownership development. That 
stability is the most important characteristic of any project 
to any buyer. But the specific provisions to protect buyers 
fall into readily identifiable categories: disclosure, war­
ranties, escrow of deposits, and recission rights.

This net requires an extensive public offering statement 
which must be delivered to a purchaser of a unit in any common 
interest project before a sales contract can be concluded. The 
statement must give the customer all the information essential 
to an adequate purchase decision. That kind of information 
includes accurate identification of the developer, informa­
tion about the significant features of the project, and bal­
ance sheets and budgets, as examples. However, drafters of 
these documents are encouraaed to summarize those items that 
may be summarized, in an effort to keep public offering state­
ments more reasonable in volume and weight.
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The public offering statement is linked to the buyer's 
recission rights, another important aspect of buyer protec­
tion. Every buyer has a 15-day period from'the time the 
public offering statement is delivered, within which any 
sales contract may be cancelled. This right gives the buyer 
time to consider the character of the purchase and to review 
his commitment a cooling off period for the purchase de­
cision. In add .tion, these recission rights are oart of the 
disclosure requirements so that the buyer is made aware of 
them before they accrue.

Tied, also, to the recission rights and disclosure is 
the escrow requirement. Any deposit made in connection with 
a purchase must be placed in an appropriate escrow account.
It is not possible, then, for deposits to be dissipated be­
fore buyers close on the purchase of a unit. If the buyer 
wishes to exercise his or her recission right, or is faced 
with the seller's default in any way, deposits ar<"> ~:.fe.

What rerrains, then, for consumer protection is a remedy 
for defects that are the responsibility of the developer.
This Act provides both express and implied warranties of 
sale. The seller is bound by any representation made with 
respect to quality of the project. In addition, whatever is 
affirmed expressly, and unless adequately disclaimed, the 
developer must deliver the unit in at least as good a condi­
tion as at the time of contracting. It must also be suitable 
for the ordinary uses to which such property may be put, and 
free of defects. For residential property, the developer 
warrants that the existing use does not violate any applic­
able law when conveyed to, or possessed by, the buyer. If 
seller and purchaser specifically agree, implied warranties 
may be waived. For other than residential property, the 
seller may use a general disclaimer of warranties. And war­
ranties are subject to a statute of limitations in order to 
encourage timely litigation or settlement of any claims.

The Common Interest Ownership Act also provides for 
agency supervision of condominium development. The agency 
has the power to review disclosure. It has investigative 
and enforcement powers to protect purchasers. It should be 
noted, however, that the agency article is offered as an op­
tional addition to this Act. Many states do not want to 
create new agencies or increase the authority and responsi­
bility of old ones. Fiscal constraints underlie such deci­
sions, for the most part. This Act tries to enhance self­
enforcement by purchasers as much as possible. Purchasers
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can sue ror any violation of the Act and ask for attorney's 
fees. So, an agency presence is not mandatory, and may be 
considered as an extra element of protection to be added 
at a jurisdiction's desire.

It is not possible to describe all aspects of a com­
prehensive act's provisions. It is important to emphasize 
the need for comprehensiveness. If these kinds of common 
interest communities are to survive over time, the law must 
give to them a definite, discernible character. They must 
know what they are and what they can do. Only a comprehen­
sive act addressing all of the major issues in a careful 
and complementary way can do the job fully. This is that 
Act.
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UN IFO RM  COMMON IN T EREST  O W N E R SH IP  ACT

The Committee that acted for the National Conference of 
Commissioners on Uniform State Laws in preparing the Uni­
form Common Interest Ownership Act was as follows:

M a ii io n  VV. B en fie i .D , J r . ,  University o f Illinois, College o f Law, 
Champaign, I I ,  61820, Co-Chairman 

W lLL IS  E. S u l l i v a n ,  P. O. Box 2527, Boise. ID  83701, Co-Chairman 
Ai.nF.RTO F..RRF,R, P. 0 . Box 8513, Santurce, PR  00910 
B en n y  L. K a s s , 1528 Eighteenth Street, N.W ., Washington, DC  20036 
CAUL I I .  L ism an , P. 0 .  Box 728, Burlington, VT  05402 
H ir o s h i  S a k a i ,  Suite 602, 810 Richards Street. Honolulu, H I 96813 
W i l l i a m  G. T h om as , P. 0 . Box 820, A lexandria, VA 22313 
W i l l i a m  R. B r e e t z ,  J r . ,  One State Street, Hartford , CT 06103 , Reporter 
S te p h e n  G. J o i in a k in , P. 0 . Box 14515, Richmond. VA 23221, Reporter 
M. K in o  H i l l ,  J r . .  Sixth Floor, 100 L ight Street, Baltimore, M D 21202, 

President (Member E x  Officio)
C a r l y l e  C. R i n g , J i l , 7 1 0  Ring Building, Washington, DC 2 0 0 3 6 ,  

Chairman, E xecu tive  Committee 
W i l l ia m  J. P i e r c e , University o f Michigan, School o f Law, Ann Arbor, 

M l 48109, Execu tive  D irector 
T h o m a s  E . C a v e n d i s h , 3 7  West Broad Street, Columbus, O H  4 3 2 1 5 ,  

Chairman, D iv ision  G (Member E x  Officio)

Technical Assistance:
D a v id  D . B i k l e n  and D a v id  L. H e m o n d , Connecticut Law Revis ion  

Commission

The Uniform Common Interest Ownership Act is a consoli­
dation of the Uniform Condominium Act, the Uniform Planned 
Community Act, and the Model Real Estate Cooperative Act. 
The advisors who cooperated in the preparation o f those Acts 
were:

Uniform Condominium Act

Gus B a u m a n ,  National A ssociation o f Home Builders 
IlonKRT  C. C oon ,  Loan Guo ■m ty  Service, Veterans A dm in istra tion  
W i l l i a m  E .  C u m b e r l a n d ,  Mortgage Bankers A ssociation o f America 
TllOMAS J . D a v i s ,  J r . , Resort T imesharing Council 
N o r r i s  E v a n s ,  S r . ,  U.S. Department o f Housing and Urban Development 
E d w in  I I . F r a n k ,  J r . , American Bar Association, Section o f Real 

Property, Probate and Trust Law
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NORMAN GELS, American lia r  Association
J o h n  G o o DE, American lxind Title Association
G ko i iU E  W . G lIAPE , Am erican In su rance  A ssoc ia tion
W a y n K S. l lYA IT ,  Community Associations Institute
HENRY L . J u d y , Federal Home Loan Mortgage Corporation
GKIIAI.D L e v i n e . U.S. Department o f Housing and Urban Development
J a m e s  I). M c L a u o i i l i n , American Bankers Association
GEOROK D . M o ERMAN, Veterans Adm inistration
J a m e s  E .  M u r r a y , Federal National Mortgage Association
W i i .I.IAM V. N o r t i i , National Association o f Realtors
J a m e s  M. PEDOWIT7.. American Land Title Association
D u a n e  L .  S e a IU.e s , National Association o f Home Builders
EARL A. Talbot, National Association o f Realtors

Uniforr i Planned Community Act
Gus D a UMAN, National Association o f Home Builders 
G u r d o n  H .  BUCK, American Land Development Association 
W i l l i a m  E. C u m b e r l a n d . Mortgage Bankers Association o f  America 
J o h n  P. D o n o h u e , New York . NY 
N o r m a n  G e i s , American B a r Association 
J o h n  G o o d e , American Land Title Association 
Hu b e r t  F .  H o l l i s t e r , U.S. Department o f Housing and Urban 

Development
W a y n e  S .  H y a t t , Community Associations Institute 
J a m e s  A .  KENNEY, H I ,  American B a r Association, Section o f Rbal 

Property, Probate and Trust Law 
J o h n  H. L i n t o n , National Association o f Realtors 
M a u d  M a t e r , Federal Home Loan Mortgage Corporation 
GEOROE D. M o k RMAN. Veterans Administration 
J a m e s  E .  M u r r a y , Federal National Mortgage Association 
W. P a u i . O ' M a RA, The Urban Land Institu te  
Ro b e r t  A .  W i t t i e , W a s h i n g t o n ,  DC

Model Ilea l Estate Cooperative Act
G e o r o e  P .  B a r k e r , Community Associations Institute 
l lu u i l A. B r o d KEY, American Land Title Association 
GURDON H .  B u c k , American Land Development Association 
J o h n  P .  D o n o i i o e , New Y o r k .  NY
HERBERT H .  F i s h e r , National Association o f  Housing Cooperatives 
No r m a n  G e i s , Ar.icrican B a r Association
W a y n e  S .  I I y a i t . American B a r Association, Section o f Real Property, 

Probate and T 'ust Law

2

J a m e s  E .  M u r r a y , Federal National Mortgage Association
MICHAEL  G .  S m i t h ,  American B a r Association, Section o f Real Properly. Probate and Trust I a j w

J o h n  P .  W lTSIL . U.S. Department o f Housing and Urban Development
ROBERT A. W i t t i e , American B a r Association, Section o f  Real Properly, Probate and Trust Law

Copies o f all Uniform and Model Acts and other printed matter 
issued by the Conference may be obtained from:

N a t i o n a l  C o n f e r e n c e  o f  C o m m is s io n e r s  
o n  U n i f o rm  S t a t  e  L a w s  

6*15 Nortb Michigan Avenue, Su ite  510 
Chicago, Illinois 00611
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UNlhOUM COMMON INTEHEST OWNERSHIP ACT

P R E F A T O R Y  N O T E

T h e  U n i f o r m  C o m m o n  Imprest O w n e r s h i p  Apt ( U C I O A )  w a s  oiloptril nl the 
1982 Animal Meeting of the National Conference of CominisaiouerH on U n iform 
State Laws.

T h e  explosive rise in land costs during the 1900s and 1070s, coupled with the 
desire nf ninny ronsiimers to o w n  housing and recreational amenities w h ich they 

could not afford except w h e n  o w n e d  with others, led to an extraordinary develop­
m e n t  of vnrious f o tms nf shared or " c o m m o n "  ownership of real estate. T h e  
three moat c o m m o n  forms of c o m m o n  ownership have hern condominiums, c o o p­
eratives nml so-called "planned unit developments", or cluster housing projects. 
M u c h  of these forms typier'ly includes creation of it m a n d a t o r y  o w n e r s  usHoeiii- 

lioti to m a n a g e  nml iniiinlirn c o m m o n  amenities, while srpnratc portions of the 
real estate —  units— are occupied for individual use.
Title to the c o m m o n  nmenilicH, or c o m m o n  elements, typically rcHts in varying 

entities depending oil (he form of ownership— they lire o w n e d  on mi undivided in­

terest Imsis hy the unit own e r s  in condominiums, while the association " o w n s "  
the c o m m o n  elements in the cuse of cooperatives nml P U D S .  Similarly, legal ti­
tle to the units lies with the unit o w n e r s  in c o n d o m i n i u m s  ami I’llDS, hut with 
the association in the case of cooperatives. In nil forms, however, the hcueficiul 
interest in Imth the c o m m o n  elements n m l  the units lies with the unit owners, 

while m a n a g e m e n t  of the c o m m o n  elrmcuta is performed hy the association.
While this c o m m o n  s c h e m e  is shared hy all 3  forms, the legul consequences 

flowing from the choice of f o r m  differ aiihstniilinlly. Typically, c o n d o m i n i u m s  are 
a highly regulated form of ownership under Hlnliilr, often with c o n s u m e r  protec­
tion provisions in tic- statute. Cooperatives and P U D S  are significantly less reg­
ulated. Moreover, w h e n  c o m paring laws between slates, the statutes or c o m m o n  
law governing condominiums, cooperatives and planned c o m munities use varying 

and sometime,; inappropriate terminology, and differ in n u m e r o u s  details, all of 
which mnltc it difficult fur a uatinmd lender to assess the appropriateness of 

project d o c u m e n t s  an d  of financing arrangements in IImse stales. Finally, the 

varying statutes, ami case law creating different "Imudlcs nf lights" fur purchasers 

nf c o m m o n  interest   unities in tlm various alntca, m a k e  it diflicnll for the. in­
creasingly middle c o n s u m e r  to liecomc eduented in this very c o m p l e x  nren.

I ' C I O A  represents the cidmiiiiifiuu of the Conference's ft-ycnr effort to offer 
comprehensive legislation tu the Stales which provides a c o m m o n  slrucliirul and 

regulatory s c h e m e  equally applicable to all three for*'is of c o u i i m m  ownership.
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COMMON INTEREST OWNERSHIP

D E V E L O P M E N T  O F  T H E  A C T

Condomin ium.*
T h e  first U n i f o r m  Art in llir field w a s  lli* U n i f o r m  Coinlnniiiiiiim Aol ( U C A ) ,

adopted liy lli* Conference in 11177.
All states Imvc statutes wliirli provide for llie rronlion nf c o n d o m i n i u m *  nml es­

tablish s o m e  rules concerning ll-®ir gtiverminee. Tlie firsl statute “i lli* United 
Klntes n n s  mlo|ilril in 1 UTiH in I W r l o  Iliro, n m l  ninny present stnle slululrs nre 

|inil*ruril nf I or I Iml ID5H nl nl ill e, or after lli* 11102 Federal H o u s i n g  Adlninislrn- 
lion ninilcl eonilomlnluin sinlul*. A s  I lie ciiiiiloniliiimu f o r m  (if owuernlii|i liprnme 
widespread, however, ninny slnlrs realized tlmt Hies* curly statutes w e r e  innile- 
qunlo to ilrnl with llir growing coinlonilnhiii industry. In particular, ninny slnlrs 

prnrciveil a need for mlilllinunl ruusiinier protection, ns writ ns n urcil for m o r e  
flexibility in I  lie rrrnlion nml us* of condominiums. A s  i i  result, s u m e  stntcs 
Imve ennrlcd m o r e  dclniled and comprehensive "second generation" slululrs. 

Muu.v nclual or polcnllnl prolilruiH, lioweirr, involving m u  Ii nmllrrs us Irrminn- 

lion of comlomlniuniB, eminenl domiiin, insurance, nml the rights nm l  obligations 
of lenders upon foreclosure of n eiimlonilniiim project, linil uni hern satisfactorily 

■ddrrsscd hy nuy existing roiiibiiniiiiiim slnlulr. Moreover, III* slntulrs differ 

widrly f r o m  m u l e  to slnlp. T h e  U n i f o r m  C o n d o m i n i u m  Arl w a s  drafted primari­

ly to resolve those various problems.

/Vanned CnmniunificJ
Tlie U n i f o r m  Planned C \ ; nnunlly Act (IJI’C A I  w a s  ndopted nl the 15IK0 A u -

ni is l M e r l ing  of the  C on fe ren ce .
While III* historical dcvrlnpnieiil of cmidomiuiiuiis can he (raced lo early statu­

tory euncliiicnts uI the stole level supported hy tlir conveyancing bar ami nation­
al trailing institutions, planned commuuilirs, historically, drvclnppil ns n zoning 

concept at the local level. A s  single family subdivision" w e r e  increasingly s u p­
planted in land planning theory hy "clustering" to enhance the imiilnbiiiiy of 
shared opru spare, local g o v ernments reipiircd a zoning m e c h a n i s m  responsive In 

the implications of this n e w  concept. T l m t  device, frequently, w a s  the "planned 
unit development" or P U I l  zone, in which cluster housing could be built, at the 
s u m e  or greater density than the hind in question would support as single family 

h o m e s  on individual lots. This zoning device typically permitted local zoning a u­
thorities wide discretion in reviewing and approving designs for the dwelling units

us well ns the c o m m o n  facilities.
'The growing iieccptillirc of !‘UI> railing techniques hy local g o v e r n m e n t s  in turn 

created n e w  interest in an old form of renl estate ownership: the multi-unit rrsi- 
dcnliul "planned c o m m u n i t y "  served hy c o m m o n  urea facilities o w n e d  and operat­
ed hy a h o m e o w n e r s’ association. Although such developments lire remarkably 
similar to condominiums, they have operated for years under the ciiminou law 
without the benefit of statutory enablement nml, in virtually all slates, without 
the regulatory burdens und c o n s u m e r  prolpeliou benefits applicable to condomini­

ums.
T h e  h o m e o w n e r  associations tlmt administer such c o m m o n  law planned r u m -  

inanities often perform exactly the siure functions us the c o n d o m i n i u m  associa­
tions that administer slntulory criminal .ilium regimes. T h e y  derive their po w e r s  

front n declaration of eovrniiuls, coml'lions um l  restrictions ( U C & I l  dccluroliou) 
which is recorded at the hrginuiug of die project uml which relies for its enforce­
ability on the state c o m m o n  luw governing covenants which "run with the laud". 
N o t  surprisingly, large portions of such CCA-It declaim ions are indistinguishable 
f r o m  c o n d o m i n i u m  declarations. T h e  nnly luisis on which C C & l t  regimes tire e x­

empted from state nm l  Inenl c o n d o m i n i u m  regulation is tlmt tide lo llic c o m m o n  

areas Is held in the nil m e  of the h o m e o w n e r s '  association instead of being divided

umoiig  tin : u n i t  o w n e r s  ns lenniitH in cotuimiii.
T h e s e  cmumon-liiw h o m e o w n e r  association regimes lake tunny forms. T h e y  in- 

elude mil only planned residential developments, which fallow the classic models 

described in the H o m e s  Association Iluinllsiok promulgated in 1!I(I2 hy the U r b a n  

I ,n ml Institute nml which inspired H I  A  Korin I -II Ml, hut nhtn various for m s  of c o­
operative ownership bused on curpunile forms, s o m e  rent estate, siilne trust, um l  

m a n y  other inmbiniiliiins of renl nod personal properly ownership. In addition, 
n e w  fuinuiunilifH n o w  ore being fo r m e d  which contain multiple layers of coniuin- 
ally associations hav in g ,  at different levels, condominium, I'll]> or muster asso­

ciation governance in as m a n y  combinations ns there ore draftsmen and problems

lu lie solved.

fi

COMMON INTEREST OWNERSHIP
Kncli of these multi-owner forms Involve all of tlie Important N a u r s  of couiutn- 

er protection a n d  nssorintiou m a n a g e m e n t ,  and ninny of tlie complex title limi­

ter such ns termination and eminent domain, whirli bad been addressed hy the 
(.'(inference in the c o n d o m i n i u m  field lliron.Ji the U n i f o r m  C o n d o m i n i u m  Act. 

Ironically, however, while all nf those questious are of equal importance In tlieae 
forms of multiple ownership, n m l  while various slnlrs have begun to addreii 

these problems fur condominiums, almost no legislative attention Ims focused on 
planned cninumnilirs, except to tlie extent tlmt they are swept u p  In general 

Inline warranty statutes, or addressed nil nil m l  hoc basis hy local xouing officials.
T h e  Conference w a s  nlsu mindful nf the ini-reusing a n d  understandable Inilins- 

linn of developers. In llir f a d  of ehnngiug rooilnuiiuiiim legislation, to choose 
llieB* alternative forms of developing multi-owuer project*. This avoidance pro- 

■•ess acknowledged tlio often superior multi-owner arrangements possible under a 
h o m e o w n e r  association structure tlmt avoids fractionalizing ownership of the 
cnuimiiu elements. T h e  process also tepresenls, however, hii economic decision 
by developers to avoid, w h e n  possiblp, additional costs imposed by condominium 

legislation in tlie f o r m  of disclosure, es c r o w  requirements, nr rest tided practices. 
T h e  Cnuferelit-e believed tlmt the states should have iivnilnhlr for their considers- 

linn i i  uniform net which reflected the s u m e  public policies us lire contained lu 
the U n i f o r m  (.'iiniloniiiiiiim Art. In thin wn.v, i i  state could cxleuil the s a m e  p u b­

lic policies reflected in I'CA to this very c o m m o n  f o i m  of real estate develop­

ment. This need fur parallelism w h e n e v e r  nppruprinle w a s  a ninjnr factor lit the 
drafting of I lie Act as finally ndopted.

T h e  result nf ibis process w a s  a conipiI'hcnsivc A d  which closely paralleled 

C C A ,  a n d  thus would yield the s a m e  c o n s u m e r  protections, regulatory structure, 
nml iiilniinisiriiiivf benefits tu unit o w n e r s  in most multi-owner development*, re­
gardless of h o w  title lo the romniutt elements had been treated.

T h e  l ! > 8 0  ftfM Iaicsdmcnfv

A s ‘'Vi result of the legislative p m c c s s  in the various stales considering I'CA
fimn 15177 to 15IMO. nod after review of U C A  h.v the Drafting t'oiuinillrc on
UI'I’A, n suhsliinlhi! n u m b e r  uf a m e n d m e n t s  lu the 11177 I ' C A  w e r e  proposed lu 
the Conference.

M a n y  of those a m e n d m e n t s  w e r e  adopted nl the 1HS0 nnniinl meeting nf the 
Conference, and were included in the current version of I'CA. M o s t  of those 
uineiidmetils vvrie nf n minor, nun-suhslnulir.l nil I ore; they w e r e  intended tu re­
solve Insignificant tccliuiciil questions, nr lu clnrify the m e a n i n g  of provisions sus­

ceptible to niisinlcrpri'liiliiiu. A  f e w  niui-mlmciits w e r e  ndopted which resulted ill 
n o n e  significant changes, either on particular limiters of substance, or ill the use 

of terms throughout the Act which simplified the structure m i d  readability nf llir 
Act. A  snmmiir: of the inure significant uincndtucuts lain be obtained from the 

IIciidipiaricrs Office of the N C C I ’SU, Suite liltl, (115 N o r t h  Michigan Avenue, 
fhicugo, Illinois (I0III I.

A  second category uf chunges resulted f r o m  n decision of the Conference nl Its 
III7M annual meeting tlmt the Cuiulouilltiuui nml I'lnuucd Cuiiiimiuilv Acts should 
cuuiiiiti iib-ntii-nl provisions wherever possible, in order lo fiicilitnle ilia future 
ciiiiMillihillnti uf tlie t w o  Acta. Tills required i i  large n u m b e r  uf textual chunges 
with iiii substantive effect.

H e a l  H x l a t r  Coop r iu / i iT . i
fine year after uilnplinu uf U I ' C A  n m l  the I ' C A  niiicndiiienls, the Model Ileal 

Hat M e  ('imperative Act ( M l t K C A )  w a s  uiloplcd nl the Ills) Auuuiil Meeting of 

the Conference. It closely trucked its t w o  predecessor Acts, since ciuisid'aliition 
of the three A d s  w a s  anticipated bv the Conference. Accordingly, M l t K C A ,  like 

the other Ails, w a s  designed principally lu Insure tlmt, In the extent prilrlienhle 
mill consistent with the differences inherent in the various f o r m s  of ownership, 

consumers, developers u nd lenders would he aide In identify n ciilicrenl nml con- 
sislcut pattern of rights und obligations applicable tu all “cumtnuu Interest" de­

velopments, w h e t h e r  organized ns condominiums, planned eiiinmiinilies tic coopera­tives,

T l m t  Act contains comprehensive provisions designed In provide a unified nml 
m o d e m  law applicable to the cn operative f a u n  of ownership nf real estate. Th e  
Act bus n o  applicability to the m a i n  eouperalives formed for so* Ii purposes its 
eoimnoditV marketing nr c o n s u m e r  services. Moieover. while piineipally iipplini- 
hl« to tin- owuetsliip of residential leal e.srate, i i  ititiiuion fnr'e. of ovvtiersbip in 
m a n y  jurisdictions, the A d  i nlilctitphllcs itoil. in np|iropiinte rases, it may bill 
need mil be used for industrial or couiiueteial real estate as well.
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Ileal estate cooperatives nrp a very romrnon form of apartmrnt ownership In 

several jurisdictions; in olher afntrs, however, they ore virtually u n k n o w n ,  save 
in areas w h e r e  I hey liuve heen created pursuant to n vnriety of low ineome h o u s­
ing p r o g r a m s  sponsored hy tlir Ihiilnl Stolen I>epurlinrnt of Mousing nml llrhnu 

I 'rtelupnieut. Although eooperntivea nrp similar ill n m n n h r r  nf w n y n  lo rondo* 
luinluinn and other forma of multiply o w n e d  real e m o t e  regimen, they have oper- 

nted for yearn under the corporate law without the benefit of specific alntulory 
rnalilcment, ami in virtually all alnlcn, without the regulatory hurileua and con- 
n n m r r  protection lienrfila nvnilable to j-ondoininfuma.

A n  with planned commuuilirn, the aaHoeintions that ndminlater hurli conpera- 

livcn often perform exnrtly the n a m e  funcliona an comloiniuiutna. T h e y  typically 
derive their powcra f r o m  a declaration nf covenants, conditions and rcatriclionn 
or Konte familiar f o r m  of inalrumenla, he It in an offering plan, hylnwa of the 
corporation, nr n proprietary leaac between the corporation which holds title to 

the property, nml the tenaula of that corporation w h o  In fact hold the hrnrfirial 
interest In the corporation an d  the property which It o w i i k .  C o m m o n l y ,  hut hy 
no inrang uniformly, the instruments which crenle the co-operative f o r m  of o w n ­
ership arc not recorded, nud the enforceability of the instrument depends priori- 
pally on the law of landlord and tenant, state corporate trust law, or other law 

peculiar to the f o r m  under which the cooperative w a a  organized. Not surprising- 
ly, large portions of the Instriiuirnta which create the cooperative are indislin- 

guishalde f r o m  similar provisions in c o n d o m i n i u m  or planned c o m m u n i t y  drcltmi- 
tions, since the instruments are obliged lo resolve ninny of the s a m e  isanes which 
arise In thoae forma of ownership.

Each of these multi-owner forma involve all of the important Issues of c o n s u m­

er protection and association m a n a g e m e n t ,  um l  m n n )  nf the complex title mnt- 
lers, such us termination un d  eminent domain, which hntl been addressed hy the 
Conference in llir ctiliilumiiiium field through the U n i f o r m  C o n d o m i n i u m  Act iitnl 
tlm planned c o m m u n i t y  field hy the U n i f o r m  H e m m l  C o m m u n i t y  Ac). Ironically, 
however, as lu the rnse of planned cuminmiiticH, while nil of those questions nrc 

of equal importance in these forms of multiple ownership, nml while various 

stales have begun to address these problems for condominiums, almost no legisla­
tive attention Inis been focused 011 cooperatives.

T H E  U N D E R L Y I N G  C O N C E P T  O F  U C I O A

Nearly without exception, U C I O A  achieves the goal of uniformity tinning all 
three forms of ownership simply hy consolidating the three prior Acts of the 

Conference uml lidding a very few generic definitions. T h e  principal n e w  defini­

tion Is " c o m m o n  interest community."
Ilerause nf the use nf couNistcut definitions and policies in the three A d s  pre­

ceding U C I O A ,  consolidation of the three in the m e r g e d  Act w a s  n relatively s i m­

ple task. T h e  section n u mbering system of U C I O A  is entirely parallel with the 
nllier 3 Arts, and the language of U C I O A  traekR, as applicable, with the cognate 
sedionu of liaise 3  A d H .  Differences in result between the 3 A d s  arc preserved 

w h e r e  appropriate. At the s a m e  time, during the drafting of U C I O A ,  in n few 
instances, it lircnnic clear tlmt sonic differences In result w e r e  of f o r m  rather 

limn legitimate siihnlanre. In those rimes, the suhslanlive result of one or m o r e  
of the 3 A d s  w a s  changed to reflect 0 policy generally applicable in all forms.

T h e  result ia that a slate wishing to consider legislation in the c o m m o n  interest 

ownership field has a range of choices from which to Deled. M a n y  sliilca will 
wish to adopt comprehensive legislation, providing m i n i m u m  flexibility nml err- 
laiuty to all dpvclopcra, lenders, und title insurers, while nt the s a m e  time pr o­

viding all unit purchasers nod (heir nssociatimin a uniform level of disclosure, 
wsrranty protection, ami olher rlghta. In those slates, the consolidated Act Is 0 
workable nod desirable long-term solution. O t her hi ii Icr m n y  wish simply to 
adopt n m o d e r n  c o n d o m i n i u m  statute to replace no existing hut plainly outdated, 

alntulory structure. In those slnlcs, U C A  nlono is the obvious choice. Finally, 
in slates w h e r e  existing “second" or "third" generation c o n d o m i n i u m  statutes arc 
seen as satisfactory, lint a need for additional certainly and slruclurc is desirable 
for planned communities or cooperolives, the 2 Acts governing those forms of 
ownership arc avuilnlde. Following adoption of one of the 3 constituent Acts, it 

would he very feasible, hy a fe w  carefully considered ameud m c u l s ,  to ndopt 
U C I O A  and thereby extend eovcruge to include all forms of ownership in the 

field.
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A R T IC L E  1 

G E N E R A L  P R O V I S I O N S  i )
E o s A i c d  

A t  e-prl <?/• / j ' M

T A R T  I

D E F IN IT IO N S  A N D  O T H E R  Q E N E R A L  PRO V IS IO N S  
§ 1-101. S h o r t  T i l l s

T b l s  [A c t)  m ny be c i te d  or t h e  U n i f o rm  C om m on  I n t e r e s t  O w n e r s h ip  A c t .

I 1-102. Applicability

A pp l i c a b i l i t y  o f  th lR [A c l |  Is g o v e r n e d  hy T a r t  I I  o f  t h i s  A r l tc lp .
I  1-103. O s l l n l l l o n i

III th e  d p c l s r n t l n n  nm l hy lnwR (S ec t io n  3-10(1), n n l e sR  s p r c l f l c n l l y  p r n r l t l e d  
o t l i e rw ls e  o r  th e  c o n t e x t  o t h e rw i s e  r n j n l r e s .  nm l In th in  [A c t | :

(1) "A f f l l l f l t e  o f  r d e c l a r a n t "  in enna  a ny  j i e r snn  w h o  contrn lR , Is c o n t r o l l e d  
by . o r  la u n d e r  c om m on  c o n t r o l  w i t h  n d e c l n r n n t .  A p e r s o n  "con t rn lR "  n de- 
c l n r n n t  If t h e  p e r s o n  (I) Is n g e n e r a l  p n r t n e r ,  o f f i c e r ,  d i r e c to r ,  o r  em p lo y e r  o f  
th e  d e c l n r a n t ,  (II) d i r e c t l y  o r  I n d i r e c t ly  n r  n o t i n g  In c o n c e r t  w i t h  o n e  o r  m o rn  
o t h e r  perRonR, o r  t h r o u g h  on e  n r  m o re  s u b s id i a r i e s ,  nw r .s ,  c o n t ro l s ,  h o ld s  w i th  
p o w e r  to  vo te ,  o r  h o ld s  p r o x i e s  r e p r e s e n t  lug, m o re  t h n n  20 p e r c e n t  o f  t h e  v o t ­
in g  I n t e r e s t  In th e  d e r l n r n n t ,  (III) contrnlR In r n y  m n n n e r  t h e  e l e c t i o n  n f  n 
m n jn r l l y  o f  th e  d i r e c t o r s  o f  t h e  d e r l n r n n t ,  n r  ( I t )  linn c o n t r i b u t e d  m o r e  t t inn  
20 p e r c e n t  o f  tl ie  c n p l tn l  o f  t h e  d e c ln rn n t .  A | ie r s o n  " I s  c o n t r o l l e d  h y "  n do- 
c l n r n n t  If ( h e  d e c ln rn n t  (I) Ir n  g en c rn l  p a r t n e r ,  o f f ic e r ,  d i r e c to r ,  o r  em p lo y e r  
o f  t h e  p e r s o n ,  |! l)  d i r e c t l y  o r  In d i r e c t ly  o r  n c l l n g  In r n u c c r t  w i t h  o n e  o r  morn  
o t h e r  p e r s o n s ,  0 r  t h r o u g h  one  o r  m o re  s u b s id i a r i e s ,  ow n s ,  c o n t r o l s ,  h o ld s  w i th  
p o w e r  to  vo te ,  o r  h o ld s  p r o x i e s  r e p r e s e n t in g ,  m o r e  t h n n  20 j ie r con t o f  tl ie  v o t ­
in g  I n t e r e s t  In t h e  p cm on ,  (III) c o n t r o l s  In n n y  n iB nne r  th e  e le c t ion  o f  n mn- 
J o r l l y  o f  t h e  d l r e c tn rn  n f  t h e  t i e r son ,  o r  (Iv) ImR c o n t r i b u t e d  m o r e  t h n n  20 p e r ­
c e n t  o f  t h e  c a p i t a l  o f  (l ie p e r so n .  C o n t r o l  doen no t  e x i s t  If t h e  p o w e r s  d e ­
s c r i b e d  In t h i s  p a r n g r n p h  a r e  he ld  Rolcly na s e c u r i t y  f o r  nn  o b l i g a t io n  nm l n r e  
n o t  e x e r c i s e d .

(2) "A l lo cn te d  I n t e r c u t s "  m en u s  t h e  fo l low in g  I n t e r e s t s  n l lo cn ted  to  en r l i  
u n i t :  (I) In  n c o n d om in ium ,  th e  u n d l r l d r d  In te rcR l In th e  c om m on  c lem en ta ,  
th e  c om m on  e x p e n s e  I tnh l l l ty ,  nod  v o te s  In t h e  n s s n c l n t l o n : (II) In a coo | tc rn- 
l iv e ,  th e  c om m on  e x p e n s e  l ln h l l l l y  nm l t h e  o w n e r a h l p  I n t c r r a t  nm l v o te s  In 
t h e  n n sn c ln t lo n ;  a n d  (III) In n p l a n n e d  c om m un i ty ,  t h e  c om m on  e x p e n s e  l lnb ll-  
t t y  nm l v o te s  In t h e  a s so c i a t io n .

(3) "A s ao c ln t l o n "  o r  " u n i t  owners' nsROclal lnn" m en n a  t h e  u n i t  ownerR' nssn- 
c ln t l n n  o r g n n l z e d  u n d e r  S e c t io n  3-101.

(4) "C om m on  e l em e n t s "  m e n u s  (I) In n c o n d om in i um  o r  c o o p e r a t i v e ,  nil p o r ­
t i o n s  nf t h e  c om m on  I n te r e s t  c o m m u n i t y  o t h e r  t h n n  t h e  u n l t n :  n n d  (II) In o 
p l a n n e d  c om m un i ty ,  n n y  r r n l  e s l n t e  w i t h i n  n p l a n n e d  ( . im m u n i t y  ow n ed  o r  
ie n s c d  by th e  a s so c ln l lo n ,  o t h e r  t h n n  n u n i t .

(5) "C om m on  e x p e n s e s "  m enna  e x iKmd ltu rpa  m a d e  by , o r  f l n n n c ln l  l i a b i l i ­
t i e s  of, t h e  n a so c ln t lo n ,  t o g e t h e r  w i t h  n n y  n l lo cn t lo n s  In r e ae rv e s .

(0) "C om m on  r i p e n s e  l l n h l l l l y "  in enn s  th e  l l n h l l l t y  f o r  c om m on  e x p e n s e s  nl- 
l o c a t e d  to  e a c h  u n i t  p u r s u a n t  to  S ec t ion  2-107.
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   , -n n im un l ty "  m enna  r r n l  e s t a t e  w i t h  r e sp e c t  l o  w h ichn p e r s o n ,  tiy v i r t u e  n f  I d s  o w n e r s h i p  o f  n u n i t ,  Is  o b l i g a t e d  t o  p n y  f o r  re n t  cn-
tnlo tnxen, Insurance p r em iu m s ,  mnlntennnrc, or linprovemrr.l o f other r e a l
e s t a t e  d e s c r i b e d  In a d e e l n r n t l o n .  " O w n e r s h i p  o f  n u n i t "  d o e s  n o t  I n r l u d T j
h o ld in g  n  le a s e h o ld  I n t e r e s t  o f  l e s s  I l i a n  [20) y e a r n  In a  u n i t .  In c lu d in g  r e n ew- j  n l  op t lona .

.(H) "C o n d o m in iu m "  m r n n s  n  c om m on  I n t e r e s t  c o m m u n i t y  In w h i c h  p o r t i o n s  
o f  t h e  r e n l  e s t a t e  n r e  d e s i g n a t e d  f o r  s e p n r n t e  o w n e r s h ip  n n d  th e  r rm n l n d r r  o f  
t h e  r e n l  e s l n t e  In d e s lg n n t e d  f o r  c om m on  ow n e r s h l j  s o le ly  h y  t h e  ow n e r s  n f  
t h o s e  p o r t i o n s .  A c om m on  I n t e r e s t  r o m n in n l t y  Is  n o t  n c o n d o m in i um  n n l r s s  
t h e  u n d iv id e d  I n t e r e s t s  In t h e  r n m m n n  e l em e n t s  a r c  v e s t e d  In t h e  u n i t  owne r s .

(0) "C o n v e r s io n  b u i l d in g "  in en n s  n  b u i l d in g  t h a t  n t  n n y  t im e  l ie fn re  c rcn l ln n  
o f  t h e  c om m on  I n t e r e s t  c o m m u n i t y  w n s  o c cu p ie d  w ho l l y  o r  p n r l l n l l y  by p e r ­
s o n s  o l h e r  t h n n  p u r c h a s e r s  n n d  p e r s o n s  w h o  o ccupy  w i t h  t h e  c o n s e n t  o f  p u r -  chnae ra .

(10) "C n n p c r n l l v o "  tn e n n s  n c om m on  I n t e r e s t  c o m m u n i t y  In w h i c h  t h e  r e a l  
c s t n t e  Is  ow n ed  hy  nn  np soc ln l lon ,  e n r h  o f  w h o s e  mem lie rn  Is  cnt'v ,-d hy  v i r ­
t u e  o f  Ida ownership I n t e r e s t  In t h e  n s s n c ln t l o n  t o  e x c l u s i v e  p o s s e s s i o n  n f  a u n i t .

(11) " D e n i e r "  m en n s  n  p e r s o n  In t h e  b u s i n e s s  o f  s e l l i n g  u n i t s  f o r  Il ls own a cc oun t .

(12) "H e c l n r n n t "  m en u s  nny  p e r s o n  n r  g r o u p  o r  p e r s o n s  n o t in g  In concer t
w h o  (I) n s  p n r t  nf n c om m on  p r om o t i o n a l  p ln n .  offers to  d i s p o s e  of his o r  It*
I n t e r e s t  In n  u n i t  n o t  p r e v io u s ly  d i s p o s e d  n f  o r  (11) r e s e r v e s  o r  s n r e e r d s  to
n n y  s p o r ln l  d e c l n r n n t  r i g h t  | ,  n r  (III) a p p l i e s  f o r  r c g l s t r n t l o n  n f  n  c om m on  In­t e r e s t  r n n u m in l t y  u n d e r  A r t i c l e  I»).

(13) "Deelnrntlon" menus nny Instruments, however drnnndnntod. thnt rre-
n t c  n c om m on  I n t e r e s t  c om m un i ty .  I n c lu d in g  n n y  nm e n dm e i i t s  l o  th o s e  I n s t r u ­ments.

(14) "D ev e lo pm en t  r l g h t a "  m en u s  a n y  r i g h t  o r  rom l i l n n t ln n  o f  r i g h t s  r e ­
s e r v e d  tiy n  d e c l n r n n t  In t h e  d e e l n r n t l o n  lo  (I) nd i l  r r n l  e s l n l e  lo  n c om m on  In ­
t e r e s t  c o m m u n i t y ;  (II) e r e n t e  u n i t s ,  c om m on  e lom cn ls ,  e r  l im i t e d  c om m on  e l e ­
m e n t s  w l l l i ln  n c om m on  I n t e r e s t  c o m m u n i t y :  (III) s u b d iv id e  n nK n  o r  c o n v e r t
u n i t s  In to  c om m on  e l e m e n t s ;  o r  ( lv ) w i t h d r a w  r e n l  e s l n l e  f r o m  n c om m on  In ­t e r e s t  r om n in n l t y .

(IB) "Dispose" o r  "disposition" m r n u n  n  voluntary transfer In n p u rrhnser
o f  n n y  l e g a l  o r  c q u l t n h l c  I n t e r e s t  In n  u n i t ,  h u t  t h e  t e rm  d o c s  n o t  In c lu d e  t h e  t r n n s f e r  o r  r c le n sp  o f  a  s e c u r i t y  I n te r e s t .

(10) "E x e c u t i v e  l i o n r d "  m e n n s  t h e  body ,  r e g a r d l e s s  o f  nnnio , d e s l g n n t e d  In t h e  d e e l n r n t l o n  In n e t o n  l>chnlf o f  t h e  n s so c ln l lon .
(17) " I d e n t i f y i n g  n u m b e r "  m en u s  n s ym bo l  o r  n d d r e s s  t h  ,1 I d e n t i f i e s  on ly  o n e  u n i t  In n c om m on  I n t e r e s t  community.
(18) " l , c n s c h n l i l  c om m o n  I n t e r e s t  c o m m u n i t y "  m e n u s  n  r n m m n n  I n t e r e s t

rniunumlty In which a ll or n portion o f the renl eslnle la subject to n lense
( h e  e x p l r n l l o n  n r  t r rm l u n t l o u  o f  w h i c h  w i l l  t e rm l n n t o  t h e  r n m m n n  I n t e r e s t  cm m m in l l y  n r  r e d u c e  l l s  slxo.

(10) "L im i t e d  eom u in u  e l em e n t "  m e n u s  n p o r t i o n  o f  I h e  c om m on  e l em e n t s  
n l lo cn led  hy  I h e  d e e l n r n t l o n  n r  hy  o | i e r i i t lo n  o f  S e c t i o n  2- 1112(2) o r  (4) f o r  Ih e  
e x c l u s i v e  u s e  o f  on e  n r  m o r e  h u t  f rw e r  t h n n  a l l  n f  t h e  un i t s .

( 2 0 )  "M n s l e r  n s s o c l n l l o n "  m e n u s  nil n r g n u l7. n l Ion d e s c r ib e d  In  S e c l lo n  2 - 1 2 0 ,  
w h e t h e r  o r  no t It Is n l s o  n o  n s so c ln l lo n  d r s c r l l t c d  111 S e c t io n  3-101.

(21) "O f f e r i n g "  m en u s  n n y  a d v e r t i s em e n t ,  I n d u c em en t ,  s o l i c i t a t io n ,  o r  a t ­
t e m p t  lo  e n r n u r n g e  n n y  p e r s o n  t o  n e q u i r e  n n y  I n t e r e s t  In  n u n i t ,  o t h e r  t h n n  n s  
s e c u r i t y  f o r  m i o h l lg n l lo u .  An m h c r t l s c i u r u t  In it n e w s p n p r r  n r  o i l i e r  ( tcr lndl- 
cn l  o f  g e u e r n l  e l r c u ln l l o n ,  o r  l u  n n y  t i r o n d c n s t  m e d iu m  lo  I h e  g e n e rn l  p idd le ,  
o f  ii r n u inm n  I n l e r e s t  c o u iu iu n l l y  no t lo rn  led  in  t i l l s  S ln le ,  Is no t no  o f f e r i n g  If 
t h e  n d v e r t l s p in e n l  s l n l e a  Mint nn  o f f e r i n g  m n y  tic nin i le  o n ly  In cn in p l lnn ce
w l l l i  t h e  Inw  o f  I h e  J u r i s d i c t i o n  In w h i c h  I h e  e om u inu  l u l e r r s i  r n m m n n l t y  l« locntcd.
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122) " I ' e r a o n "  m enn a  nil In d iv id u a l ,  c o r p o r a t io n ,  lo udn ess  t r u s t ,  e s l n l e ,  ( r u s t ,  

p a r t n e r s h i p ,  n s so c ln l lon ,  J o in t  v e n t u r e ,  g o v e r nm en t ,  g o v e r nm en t  n l  su b d iv i s i o n  
o r  nf ncy, o r  o t h e r  legn l n r  r o inm e r c l n l  e n t i t y .  ( I n  t h e  e a s e  o f  n Innd  t r u s t ,  
h ow eve r ,  " i i e r s o n "  m e a n s  th e  b e n e f l c l n r y  o f  t t ic  t r u s t  r a t h e r  t h a n  t h e  t r u s t  o r  
th e  t r u s t e e . )

(23) ' T l n n n c d  rniiiui ti liiCy" m e n u s  a  c o in inon  I n t e r e s t  comm*m tty  t lm t  Is n o t  
a  c o n d o in lu lu in  o r  n euu j ie ru t lv e .  A c o n d om ln lu n i  o r  c oo j ie ru t iv e  m ny  he p o r t  
o f  a  p l a n n e d  c o inm u u l t y .

(2-1) ‘T r o p r l e t u r y  l e a s e "  m e a n s  a n  n g r e om eu t  w i t h  t h e  a s s o c i a t i o n  p u r s u a n t  
to  w h i c h  a  m em b e r  Is e n t i t l e d  t o  e x c lu s i v e  p o s s e s s i o n  o f  a  u n i t  In u c o o p e r a ­
t iv e .

(25) " I ’u r c h a s e r "  m e a n s  n iierso ii ,  o t h e r  t h a n  a  d e c l a r a n t  n r  u d e n i e r ,  w h o  
hy m e a n s  of a  v o l u n t a r y  t r a n s f e r  a c q u i r e s  a  legu l o r  e q u i t a b l e  I n t e r e s t  lu u 
u n i t  o t h e r  t h a n  (I) a l e a s e h o ld  I n t e r e s t  ( I n t l u d l h g  r e n ew a l  o p t i o n s )  n f  le ss  
t h a n  20  y e u r a ,  o r  (It) ua s e c u r i t y  f u r  a n  o b l ig a t io n .

(20) "H e a l  e s t a t e "  m e a n s  a n y  l e a s e h o ld  o r  o t h e r  e s t a t e  o r  I n t e r e s t  In, m e r ,  
o r  u n d e r  l a n d .  I n c lu d i n g  s t r u c t u r e s ,  f i x t u r e s ,  am i  o t h e r  Im p ro v em e n t s  a n d  In 
te ro s t a  t h a t  b y  c u s tom ,  u s a g e ,  o r  l aw  p u s s  w i th  a c o n v e y a n c e  o f  l a n d  t h o u g h  
n o t  d e s c r i b e d  In I h e  c o n t r u c l  o f  s a l e  o r  I n s t r u m e n t  o f  conv ey an c e .  " I t c n l  e s ­
t a t e "  I n c lu d e s  p a r c e l s  w i t h  o r  w i t h o u t  u p p e r  o r  low e r  b o u u d u r l e s ,  am i  sp a c e s
t h a t  m a y  ho f i l l ed  w i th  a i r  o r  w a t e r ,

(27) " R e s i d e n t i a l  p u r p o s e s "  m e a n s  u s e  f o r  dw e l l in g  o r  r e e r c i i t l u nu l  p u r ­
po ses ,  o r  b o th .

(28) “S e c u r i t y  I n t e r e s t "  m e a n s  a n  I n t e r e s t  In r e n l  e s t a t e  o r  p e r s o n a l  p r o p e r ­
ty , c r e a t e d  by  c o n t r a c t  o r  c onv e y a n c e ,  w h i c h  s e c u r e s  p a y m e n t  o r  p e r f t u m a l i c e  
o f  a n  o b l ig a t io n .  T h e  I c rm  In c lu d e s  n  Hen c r e a t e d  tiy n m o r t g a g e ,  d e ed  o f  
t r u s t ,  t r u s t  d e ed ,  s e c u r i t y  d e ed ,  c o n t r a c t  f o r  d e ed ,  l a u d  s a l e s  c o n t r a c t ,  l e a s e  
In ten d ed  a s  s e c u r i ty ,  a s s i g n m e n t  o f  l e u s e  o r  r e n t s  I n t e n d e d  a s  s e c u r i t y ,  
p ledge o f  a n  o w n e r s h ip  I n t e r e s t  In a n  a s s o c i a t i o n ,  am i a n y  o i l i e r  c o n s e n s u a l  
lieu  o r  t i t l e  r e t e n t i o n  c o n t r a c t  I n t e n d e d  uh s e c u r i t y  f o r  a n  ob l i g a t io n .

(20) "S p e c i a l  d e c l a r a n t  r l g h t a "  inea i ia  r i g h t s  r e s e rv ed  f o r  th e  l ic i ic f i t o f  a 
d e c l a r a n t  to  (I) c om p le te  Im p ro v em e n t s  Im ll cu tcd  on p l a t s  nm l  p l a n s  f i led  
w i th  t h e  d e c l a r a t i o n  (S ec t io n  2 -100) o r ,  lu  n c o o |h .tu IIv c , to  c om p le te  Im p ro v e ­
m e n t s  d e s c r i b e d  In t h e  p id d le  o f f e r i n g  H tu lcm en t  p u r s u a n t  to  S ec t ion  4 -  
103(a)(2); (II) e x e r c i s e  a n y  d e v e lo pm e n t  r i g h t  (.Section 2 -110 ) ;  (III) m a i n t a i n  
s a l e s  o f f ic es ,  m a n a g e m e n t  o f f ic e s ,  s ig n s  a d v e r t i s i n g  (lie c om m on  I n t e r e s t  c o m ­
m un i ty ,  Hml m ode ls  (S e c t io n  2 -1 15 ) ;  (Iv) u s e  eaaeiueu lH th r o u g h  t h e  c om m on  
e lem e n t s  f o r  t h e  p u r p o s e  o f  m a k i n g  Im p ro v em e n t s  w i th in  t h e  cntnuin ii I n t e r e s t  
c o m m u n i t y  o r  w i t h i n  r e a l  e s l n l e  w h i c h  m a y  lie l idded lu  t h e  c om m on  I n te r e s t  
c om m u n i t y  (S e c t io n  2 -1  III); (v ) m a k e  t h e  c om m on  I n t e r e s t  c u um iu u l i y  s u b je c t  
to  a m a s t e r  a s s o c i a t i o n  (S e c t io n  2 -120 ) ;  (v l) m e r g e  o r  c o n s o l i d a t e  u c om m on  
I n t e r e s t  c o m m u n i t y  w i t h  a n o t h e r  c om m on  I n t e r e s t  c o m m u n i t y  o l  t h e  s a m e  
fo rm  o f  o w n e r s h i p  (S e c t io n  2 -1 21 ) ;  o r  (v ll)  a p p o i n t  o r  r em o v e  n n y  o f f i c e r  o f  
th e  a s s o c i a t i o n  o r  n a y  m u s t e r  a s s o c i a t i o n  o r  a n y  e x e c u t iv e  b o a r d  m em b e r  d u r ­
in g  a n y  p e r i o d  o f  d e c l a r u u t  c o n t r o l  (S e c t io n  3 - 103(d)),

(30) " T im e  a l i a r e "  m e a n s  ii r i g h t  lo  o c cu py  a  u n i t  o r  a n y  o f  s e v e r a l  u n i t s  
d u r i n g  [SJ o r  in u re  s e p a r a t e d  t im e  iier lo i ls  o v e r  ii pe r io d  o f  n t  l e a s t  | 5 |  y e a r s ,  
In c lu d in g  r e n e w a l  op l lo n a ,  w h e t 1 ■' o r  n o t  c o up l e d  w i th  a n  e s t a t e  o r  i n t e r e s t
In a c om m on  I n t e r e s t  c o m m u n i t y  o r  u s p e c i f i e d

(31) “U n i t "  m e a n s  a  p h y s i c a l  p o r t i o n  o f  t h e  co tnumu I n t e r e s t  co ii in iu i i l ly
d e s lg i iu te i l  f o r  s e p a r a t e  o w n e r s h i p  o r  o c cu p a n cy ,  t h e  b o u u d u r l e s  u f  w h ich  li re  
d e s c r ib e d  p u r s u a n t  to  S e c t io n  2 - 105(a)(5). I a  u n i t  In u c u u p e ru t lv c  Is ow n ed  
hy a m i l t  u w u e r  n r  Is  so ld ,  c o nv ey ed ,  v o l u n t a r i l y  o r  I n v o l u n t a r i l y  c iic u ii i Ih tc iI , 
o r  o t h e rw i s e  t r a n s f e r r e d  hy  n u n i t  ow n e r ,  t h e  I n te r e s t  In t h a t  u n i t  w h i c h  Is 
ow ned ,  so ld ,  c o nv ey ed ,  cncm i i lx - red ,  o r  o t h e rw i s e  t r a n s f e r r e d  Is t l ie  r i g h t  lu 
p o s s e s s io n  o f  t h a t  u n i t  u n d e r  ii p r o p r i e t a r y  le a s e ,  c oup led  w i th  t h e  u l lu rn le i l  
I n t e r e s t s  o f  t l i u l  m i l l ,  nm l  t h e  a s s o c i a t i o n ' s  I n t e r e s t  In t h a t  n u l l  Is n o t  ( h e r e ­
by a f f e c te d .
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(32) " C u l t  o w n e r "  m e a n s  ii i h - d i i r n u l  o r  o i l i e r  p e r s o n  w ho  o w n s  a n u l l ,  o r  n 

le s s e e  o f  a  m il l  in  a  l e a s e h o ld  c om m on  I n t e r e s t  c o m m u n i t y  w ho se  l e a s e  e x ­
p i r e s  s l u i u l l a a e o u s l y  w i t h  a n y  least* t h e  e x p i r a t i o n  ui t e rm i n a t i o n  o f  w l i leh 
w i l l  r e m o t e  t h e  n u l l  f r o m  llo* c om m on  I n t e r e s t  ■iiiiimiiully, l in t  do e s  no t In ­
c lu d e  u |«Tsnn hut log  a n  l o t c i e - l  In a  nu l l  s o le ly  its s e c u r i t y  fo r  a n  o b l i g a ­
t i o n  t u  a  c o n d o m in i um  o r  p l a n n e d  c o m m u n i t y ,  t h e  d e c l a r a n t  Is Ih e  o w n e r  u f  
a n y  nu l l  e c e a t e d  hy  th e  de i l a r a l i i u i .  l u  a  i-onpera li i i* , th e  d e i l i t r a u l  i s  I r e n t ­
e d  n s  Ihe  o u i i e i  of tiny u n i t  lo  w h i c h  n l l i ien lcd  i n t e r e s t s  h a v e  b e en  a l lm a l e d  
(S e c t io n  2-1117) u u l i l  Hint u n i t  l ias  In-on c m i w y e d  in a n o t h e r  ik tm iii.

COM M ENT
1. Tin* first clause of lliis Section 

permilH the di-fim-d 11*I m o  used in the 

Ait lo he defined differently in I lie de c­
lination uml Inlaws. Regardless of h o w  

terms are used in llano* i I i m - i i i i i i ' I i I s .  

Iiuw ever, terms have ail iiiivuriing 
m e a n i n g  ill the Act, an d  run restricted 

print ice which depends on Ihe defiui- 

ikiii of a Icrm is nol nffiTll-d by II 
changed Icrm in the doeiiniriils.
/.'Vi 1//•/,/:■

A  di-i'liiriiiil might wiry the definition 
of "nnil o w n e r "  in tin* dcrliiruliiiii lo 

•■M'lilde liiinself ill mi i llempl lo ovoid 

assessments for iniila .iliidi hu owns. 
T h e  nl ii-in|,t w o o  Id In* fulile, since the 

Acl defines a dcrluniiil w h o  o w n s  II 

■mil ns a unit m v n c r  nml defim-s llo- 
linhililii-s uf a unit owner.

2. T h e  definilioii of "Affililile of u 
•lei In r a m ” (Section 1-103(1)) is similar 

lo lie* di’finilion of 12 U.S.f. Seel loll 

I73thi, which priserilies Ihe iinlhorily 
of Ihe Fi-dcrul Sidings a n d  I .null In- 
sninmc* Corporation to regiilale ihe 
nciiiilies of savings uml Inua holding 
■-iiiii,ianies, u m l  ia 15 ll.S.C. Secliuii 
T.Setu) ( 1H). which defiai-a persons 
diTliicd to he UHsoeiiiled with a broker 

or dealer for purposes of the federal 
securities laws.

T h e  objective Htaiulards of Ihe ili-fini- 
lion pcriuil a ready ileleriniiialiaii uf 
(In* cxiHleme of uRiliiite M a i n s  lu he 

•nude. Unlike 12 U.S.(I. Si-i-liun 
17311a (a) (2) (II), no p o w e r  is vested in 

ua agency to subjectively ilcli-riidiii* the 
vxlsli'iirc of “eontrol" m-rc.-Miry In cs- 

ioldi-.li nffiliaii- Ml ui us. Tims, tiff ilinli* 
M iiIiis ilm-H mil exist under the A* I 

unless these objective criteria are met.

A s  n result of this definition, the us- 
MiM'ialiou tuuy, in s o m e  iuslum-es, lie u 
ileclnriilit. U n d e r  Ihe definition uf 
"Affiliate of ii deelntiilil," il is possible 
llull 2(1% of ihe nail o w n e r s  m a y  "net 

in i-uiicerl" lo eiiiilriil the m-tivities of 
I In: iissiieintiiiii. While the m e r e  cast­
ing of these voles nt mi nsMicinlitiii 

meeting would mil mirinally coiislilnle 
"lomiTli-d action" hy llmse unit o w n ­

ers, other a d s  hy iinlii idmil nail o w n ­
ers might i-niisliltltc "-in I, i-mi.i il.d m

lion. T h e  consequence* nt llml ri-siili 
lire dcli-riniiifd under Secliim 3-101.

.'!. Definition (2l, "Allia-nli'il iniei- 
esls," refers to nil of Ihe iliierexl* 

which ibis Ai l ri-qiiiri's ihe del luriithiii 
lu uliucalc lu ihe c o m m o n  Interest 
coiiimiiniiit'S.

"Alluenleit interests" is ilefimsl dif­

ferently with respis-l lo tlie 3 form- uf 
Ownership.

First, Ihe itilpurluul in I crests, iota- 

limit lu oil projects, nre llo* pro|n>r- 

liomiie shores of i-oiiininu expense tin- 

hililii's, nml toll's lo llu* nssiiciuiioil. 
iiItocnIcd in i-aili unit, lit eiilier a co- 
operaiiie. condominium. or pliimied 
iiiiiiiuiiiiily, every unii in the prujei I 

must hull* n shore uf llo* voles nnd 
cnmmuii expense linliiliti<*s.

Sei-iiml, hecmise the i-oiiiiiion ele 
incurs ore " o w n e d "  hi Ihe nssoi-iiitiun 
in .1 pliiiini-d iuiimiiiiiily or eooperutive, 
in loiurosl lo o eiimloiiiiiiiiiiu. there is 
no comimiii eleiiient iiileri-st ulloi-iili-d 
to unit owners ill ii planned inimiiilliill 
o r  i imperii live.

Third, in i i  i-ooperutive, iH-emise nail 

own e r s  Imre traditiniinllv had uu o w n ­
ership inleresl in I lit- inoperative cor- 
iHirntiiili, either in the form of stud 

or u melqliersliip eertificnti*, tin* A d  
coiilimii’s to rcquiro allocution of an 

"ownership ilileri-M ill the association" 
to each null.

T h e  c o m m o n  d e m e n t  nr ownership 
interest lias limited significance. O n e  
siliiiilinii in viliit-li ihe c o m m o n  di-ineiil 
interest id b u n  (ion w o uld la- itnp.nlnlil, 

however, is llo* distrihiilion of insiir- 
iilli'c pnaceils following i i  loss where 

mi rnlire coiiihiniiiiiiiiii pru|ecl is m o  
rcpiiircd or replaced and insurance 
proceeds ire distributed lo unit o w n ­

ers. ,xve Seel inn .'I-113(h). S i r  a h a  

2-1 IHtjl (2).

4. 1 >i-f i 11 i I ii n i (I), "I 'illinium i-lc- 
liit-iils" is Infuriated. T h e  Act ndnpls 

Ihe I ' C A  mid Mltl-'.t'A detiiiiiain with 
respei I in eomlniniiouiiis or cnopcrn- 
lives. I luwevi-r, ihe Ael ndnpls 

UI't'A'ri llefiliiliiiii with respc.l In 
plnnm-d cuiiiiiiiinilii'S.

5. I h-lioilimis III nm l  (III. i n a M u g  
* I 'niiionui ch i,I* to '' i.c I I '*
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§ 1-103 COMMON INTEREST OWNERSHIP
should Is- rxntnlnrd In light nf Scrlinn 
1! lt>2, which specifies in ilrlnil h o w  
llir differentiation between units urn! 
c o m m o n  elements 1* In  tm determined 

In n n y  gltpn c o m m o n  Interest m m m n -  
oily lo (hr extent Hint H i p  ilrrlnrnHnn 
does nn( provide a diffrrrnt nrhrmr.

N o  exhaustive lint nf ilcmn comprising 
the c o m m o n  rlrmrnln In nrcrsxnry in 
Ihln Act or In (ho declaration, nn Ion*: 
nn llio honmlnrlpn between nnlln nm !
• nmmon plpmrnln rnn ho ascertained 
wu>- »»nnnnnMo rorlninly. T I ip common 
elements inr'.idp hy ilrfinilion all of Hip 
rrnl eMail iu Ihp conilnminlnm or ro- 
o|ieisllrr not designated nn pnrt of the 
nnit.n.
0. Definition (7), " C o r t m n n  Interest 

rommunlty," In n e w  16 thin Act. T h e  

trrtn crpnten one comprehensive drflni- 
lion of Ihone inlorrsls governed h.v Ihe 
Act. This (tcncric ilrfinitinn. derived 
from Ihp definition of plnnnpil c o m m u n ­

ity In U P C A ,  In unrd through llir Act lo 
refer collectively to Ihe 3  pnrticnlnr 

fnrmn of c o m m o n  Inlercnt c o m m u n i t y :  
condomlnlumn, coopcrn liven n n d  

plnnnnl comninnillpn.
Rneli of Ihone formn in turn, hnn n 

nepnrnle definition. "(Vindointitliim" 
nnd "cooperntlve" nre defined preelne- 

ly nn they nre In the Aeln whlrli npply 
lo thone fonnn. T h e  definition of 

"plnnned eommlinity". however, in new, 
nnd, under I J C I O A ,  hecomen n renidunl 

ronrept. A n y  ownrrnhlp arrangement 
which In n r o m m o n  Inlercnt r o m m n n l l y  

hut which dnp.n not meet the definition 
id either n c o n d o m i n i u m  or ronprrn- 

livp, would lie n plnnned community. 
Thun, there nre hut three formn of 

c o m m o n  inlercnt c o m m u n i t y :  (1) m u -  
dnmlniuinn; (2) eooperallven nnd (3) 

everythin!: cine.
7. Definition (R), " C o n d o m i n i u m "  

m n k e n  rlenr Hint, unleen the renl enlnle 

lllle to the c o m m o n  elemenln In vented 
In the ownern of the unlln, the project 

In not n condominium. Thun, for ex- 
nmple, If title to the c o m m o n  elements 
In in nn nnnoclntlnn Id which rnrh unit 
o w n e r  In a m e m b e r ,  the pmjrrt In not 

n condominium, but a planned r o m m u ­

nlty.
R. Definition (0), "Cnnvernlnn build­

ing," In Important hcrnune of Ihe pro­

tection which Ihe A c t  provlden III Sec­
tion -1— 112 for lennnln of buildings 
which nrc liclng converted Into n c o m ­

m o n  Inlerent community. T h e  defini­
tion distinguishes between buildings 
w h ich hove never hern occupied hy nny 
pernon liefore the lime Hint Ihe build- 
ln(t In nuhmiltcd lo the cooperative 

form of o w n e m h i p ,  nn d  buildings, 
whetlier n e w  or old. which Imvo l>eeu 
previously occupied by tcnnnln. In the14

former rnne, becnune there hnvp been 

no lennntn In Ihe hiiitiliiifr. the building 
would not he a conversion building, nnd 
no protection of lennnln in necessary.
P. Drfinilinn (10), "('oopcralive." 

m n k e n  d e a r  thnl the Act applies only 

lo cooperntives which ronnlilule c o m ­
m o n  Interest communities. T h e  c o m ­
m o n  interest c o m m u n i t y  renl eslnle, 
moreover, m u s t  lie o w n e d  hy Ihe nsso- 

cinllon, which, under Srrlinn 3-IOI, 
m n y  he organized ns n profit or n o n­

profit corporation, trust, trustee, part­
nership, or depending on the option 
ndopted In a pnrticnlnr alnle, nn nn un- 

Inmrpnrnled nssocinlion. In requiring, 
an does* Section 3-101, Hint the asso­

ciation connist exclusively of "unit 
o w nern"— defined in M I l I C U A  n« "pro- 

prietnry lessern"— the definition trnckn 
the usnnl requirements of etKipernlivr 

instruments, which exclude from nssu- 
cinlion memheraliip peranna wlio nre 
not ow n e r s  nr proprietnry lesnres of 

the unlln.
T h e  definition also recognizes the 

fundnmrulnl link between nssnrintion 
metnhersliip nnd nreiipnnry rights in 

providing tlmt unit n w n e r s  w h o  nre the 
m e m b e r s  of the nssocinlion nre entitled 

In exrlnsive possession of their units 
under n proprietnry lense— tec Defini­

tion (21)— h.v virtue of Iheir o w n e r­
ship Inlerents in Ihe assets of (lie as- 

■ocintinn.
Tlie ownership Interest nf n cnn|wrn- 

live unit o w n e r  In n composite inleresl, 

wliirh connistn of Ihe owner's owner- 
nliip Interests in Ihe association nml 
his right In occupy n unit pursunnl In 

a prnprletnry Icnnc. Thin IntcrcRt, 
since it includes llio pro|irielnr.v inter­
est under n Irnsc, m n y  not, ns n then- 
rcllcnl nintlcr, exist until n prnprletnry 

lenso tins In fnrl been executed hy the 
derlnrnnt for tlir nniln In I lie coopers- 
llvc. T h e  definition "unit" resolves 
this theorclicnl gn|i hy providing lhn( 

the derlnrnnt is Irenlcd ns the o w n e r  
of cooperative inlcrcsln which Imve not 

ye| liccn erenled.
10. Definition (II), "Denier", Is n 

newly defined term in U C I O A .  It wns 
not used in n n y  of the 3 srpnrnle Acln. 
It rrplnrrn, in ninny sections, the 
words "person in Ihe business nf sell­

ing (either) renl eslnte (or) eonprrn- 

live interests for Ida o w n  nccotmt." 
U s e  nf the term In U C I O A  does not 
chnnge the suhslnntive resulln In nny 

of (he 3  Acts.
11. Definition (12), “Declnrnnt," In 

designed to exclude persons w h o  m n y  
he called ii|ion to execute the doclnrn- 

tinn in order to rntify Ihe rrentinn of 
the c o m m o n  Intrrrnt community, hut 

w h o  are not Intended to be charged
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with the responsibilities Imposed o n  nil 
derlnrnnln h.v thin Act if that is all 
they do. E x a m p l e s  of sorb persons In­

clude holders nf pre existing liens nnd, 
In the case of leasehold r o m m o n  Inter­
est roe- mltlrn. ground lessors. (O f  

course rh a person m a y  he r o m e  a 

drrlnrn. . h.v subsequently surcerding to 
n Rpeclnl derlnrnnt right). Other per- 
sons similarly protected hy the nnrrow 

wording of thin definition Include rrnl 
eslnle brokers, because they do not of­
fer to dispose of their o w n  interest in 
n unit. Similarly, unit o w n e r s  reselling 
their units are not drclnrnnls b e m u s e  

these units were "previously disposed 
of" w h e n  originally conveyed.

If the nnpo«'!ntlon, Itself, or In ron- 
junction with niiolhcr declnrnnt, is of­

fering units for sale to others, n m l  If 
thnsr units hnvp not previously been 

sold or otherwise riis|mscd of, then the 
nssnrintion Itself la a derlnrnnt.

Finally, n person who, while In con­
trol of Ihe nssocintinn, choosca not lo 

exercise that control. In Mill n declnr- 
nnt.

Tlie Inst bracketed clause In thin def­
inition m u s t  be deleted in nny stntc 

which choosca not In cnnct Article 5  of 
Ihe Ar|.

12. Definition (13), "Declaration,"
Is defined na " n n y  instruments, h o w ­

ever denominated, Hint crente n c o m ­

m o n  inlercHt cnminunit) including nny 
niiicmhiirnla lo those instruments". 
Tims, the term would not only Include 

the Irnditlonnl c o n d o m i n i u m  ileclaraliim 
with w h ich limit prnclitinners nre fn- 
iniIiiir, nr the dcrlnrnlinn of covcnnnls, 

conditions nml restrictions (CUAIl's) 
so r n m m n n  in plnnnnl unit dovelop- 
nirnls. It would nlso include, for ex- 

nmplc, n aeries of deeds to unitn with 
c o m m o n  mutually beneficial restric­
tions. or to nn y  other Instruments 
which rrcnte the rrlnlinnnhip which 

constitutes a c o m m o n  interest c o m m u ­
nity. If Ihose recorded Instruments 
crente Hint relationship, then those 

iloriiMritln constitute n dcrlnrnlinn n n d  
must mnlnili, for n e w  projcrln, the In- 

f o r m n H n n  required hy Section 2-10.ri.

Tlie Drclnrnlinii of a cooperative 

does not include Ihe proprietary lenses 

of the individual units, although a s a m ­
ple uf such n lense might lie attached 
ns nu exhibit tn the ilcclnrnliun.

Similarly, the definition of "declnrn- 
lion" nf nn.v c o m m o n  interest cntilinii- 
nity lines lint refer lo llip hylnw.a of 

die nssnrlnlinn or (hr ilociimriila creat­
ing Ihe nssocintinn. S m h  documents 

d o mil "crente" the r o m m o n  interest 
c ommunity. Ion merely regulntc its use 
nfter creation, T h e  bylnwa may, hut

need not he, an exhibit lo the declara­
tion.

13. Definition (11), "Development 
righto," Includes n p n m q d y  of sophisti­

cated development techniques that have 
evolved over lime throughout the Unit­

ed Stnle* and whi c h  have brcn ex­

pressly recognized n n d  regulated In Ihe 
cns» of condominiums, in nn Inrrrsslng 

n u m b e r  of jurisdictions, beginning with 
Virginia in 107-1.

T h e  concept of “development rights" 
lies at the heart nf one of the princi­
pal gonln of (lie Act, which Is lo m a x i­
mize the flexibility nvnil.ible to a devrl- 

0|>er seeking tn adjust tlir size nnd mix 
of a project lo the d e m a n d s  of the 

marketplace, both before n n d  after cre­
ation. T h e  principn* constraint on 

Hint flexibility is the n.dignlinn nf dis­
closure, a n d  its ini part nn ninrkeling. 

T h u s  "development rights" include the 
rights tn:

(n) increase the size or density nf a 

project, cither by milling renl properly 
to It, or hy rronling n e w  units, c o m­

m o n  elements nr limited c o m m o n  ele­

men t s  on either the ortginnl Inml or 
within tlir original buildings, or on any 

other land or buildings subsequently 
a d d e d ;

(b) chnnge the m i x  of units, r o m m o n  
elements an d  limited r o m m n n  elements, 

ollhrr hy snlslividlng units, nr hy con­
verting units iitln c o m m o n  rlrmrnls or 
limited r o m m o n  elements; nn d

(c) reduce the size of n project hy 

withdrawing real property— whether 
land, entire buildings, nr particular 
units— frmn it.

A s  n mailer of simple logic, there 
nrc few oilier IhingH that could he 
done Jo a renl property regime which 
are not included within the ronrept nf 

development lights. This grent flexi­
bility, pnrtirulnrly w h e n  rouplrd with 

the broad definitions nf "unit” nnd 
“real eslnte", the |iower tn eronte 
leNRehnhl prnjeels, a n d  tlie right to 
subordinate unit mortgages to lilnnket 

mortgngc mi either Ihe units nr c o m m o n  
elements, ia nn iinpnrtnnt element in 
tlio Art.

F o r  example, a declarant m n y  lie 

building (nr ronvcrHngl n fid unit 
building oi' I’nrcel A  with the Inlcn- 

tlnn, if nil goes well, In "rxpnnd" Ihe 
r o m m o n  i .tcn-st c o m m u n i t y  by ndding 

nn mlditionnl building on I'll reel II, 
containing ndditinnnl units, us pnrt of 
the snnic m m n i n n  intcrrM roiniiiunily.
If lie reserves tlir right In do so, I. 

o„ to "ndd renl eslnte to n c o m m o n  in­
terest community," lie tins reserved s 
"dcichipincnt right."

15



§ 1 -103  COMMON INTEREST OWNERSHIP
In rcrUin canes, however, Ihe tleclnr- 

*01 m a y  desire, I or a variety of rra-' 

aoua, to jui-lode holli iiurcvla in Ihe 
cuoimon futerrut coinniuuily from Ihe 
outset, eveu though lie m a y  subse­
quently tie obliged to with d r a w  all or 

|i«rt of one parcel. Aaaiiine, for exam- 
pic, (hat in the example jual given the 
drclarant inleuila to hiiild un under­
ground (lurking gnruge llmt will e xpand 

into both parcels. If Ihe project ia o 
auccesa. Ilia ducunicutaliuu will he aim- 
pier if both imrcela were included in 

Ihe c o m m o n  intercut c o m m u n i t y  fruin 
the beginning. If Ida hupea arc not 

reallxed, however, and it bccoinea nec­
essary to with d r a w  all or purt of P a r­

cel II from the c o m m o n  interest c o m ­
munity and devote it to s o m e  uther 
use, he m a y  d o  so if he has reserved 

such a development right "to with d r a w  
real estate from the c o m m o n  interest 

community." T h e  portion of Ihe g a­
rage which extends into Pan-el II m a y  

be left in the c o m m o n  interest c o m m u ­
nity (separated from the remainder of 

Parcel It hy a horleoutal boundary), or 
the garage m a y  be divided between 
Parcels A  a n d  II with appropriate 

croHN-cuaeincul ugrccinents.
T h e  right "to create uililH, c o m m o n  

elements, or limited c o m m o n  elements" 
has frequently been useful in the case 
of commerciul or mixed use c o m m o n  

Interest communities, w h e r e  the declar­
ant needs to rclniu a high degree of 
flexibility to mcrl the xpnee require­
ments of pros|teclive purchasers w h o  
m a y  not approach hi m  until Ihe c o m­

m o n  inleres. c o m m u n i t y  hus already 
been created. F o r  example, uu entire 

floor of a high-rise building m a y  lie in­
tended for commercial buyers, hut the 

declarant n m y  not k n o w  in advuncu 
whether one purchaser will wuiit to 
b u y  the whole floor as a single unit or 
whether severul purchasers will want 

the fluur divided iulo service uuitH, 
separated hy coinmuii element walla 
and aerved by a limited c o m m o n  ele­
ment  corridor. This development right 
U  sometimes useful even lu purely res­
idential c o m m o n  interest euniiminllics, 

especially those designed to appeal to 
affluent buyers. Similarly, the devel­
o p m e n t  rlghta "to subdivide units or 
convert uuitH luto c o m m o n  elements" Is 

moat often of value in commerciul 
c o m m o n  interest communities, but tnay 
be useful ill certain kinds of resideuliul 
c o m m o n  Interest communities us well.

1-1. Definition (15), "Dispose" or 
"Dis|»ositluM," includes voluntary trans­

fers lo purcbuNers of a n y  iulcrcat in a 
unit, other than as security for an ob­
ligation. Consequently, the grant uf a 

-• * • • - • •» ntrtte interest Is

not a "disposition,” tior is utiy transfer 
of any interest to a perauu w h o  is. ex­
cluded from the definition of "I'tircliBB- 
er," i n f r a .  However, Ihe term includes 
m o r e  than cvnvcyaui-rs a n d  would, for 

example, cover conlrurla of aule.
15. Definition (18), "I/cusohold c o m ­

m o n  Interest community,” should he 

distinguished f r o m  land which is leased 

lo a c o m m o n  Interest c o m m u n i t y  hut 

not subjected to I lie c o m m o n  inter­
est c o m m u n i t y  regime. A  leasehold 
c o m m o n  Interest c o m m u n i t y  menus, hy 

definition, real estate which hus heen 
subjected to the c o m m o n  interest c o m­
mun i t y  form of uwucrsldp. lu such a 
case, units located on the leasehold 
real estate tfre typically leased for long 
terms. At Ihe expiration of Buell a 

lenne, the c o m m o n  interest c o m m u n i t y  
unit or the real estate underlying the 

unit would he removed from the c o m ­
m o n  interest c o m m u n i t y  if the lease 
were nut exercised or renewed. O n  

the other baud, real estate n m y  not l>e 

subjected to c o m m o n  interest c o m m u n i­
ty ownership, hut m a y  lie leased direct­

ly to tlie association or lo one or m o r e  

unit owners for a term of years,
10. In lliis Act, in coiilriist to 

lll'CA, Definition ("it), "Planned 
C o m m u n i t y ,” is a residual concept. 

T h a t  is, utiy c o m m o n  interest c o m m u ­
nity which fuilH lo full into the cutcgu- 
ry of u c o n d o m i n i u m  or n cooperative 

ia, hy definition, a planned community. 
T h u  definition nlau iiidicntcs that a 

planned c o m m u n i t y  limy have u condo­
m i n i u m  o r  cooperative as a constituent 

element.
17. Definition (24), "proprietary 

I c u h c , "  descrils's thul instrument ini­
tially executed by it cooperative asso­
ciation witli tlie purchaser of u unit, 
granting the right of exclusive ot-cu- 
pnucy uf a uuil. Tlie term and its sig­

nificance is m u r e  fully treated in Ihe 
c o m m e n t s  to the definition of “Uuil",

18. Definition (25), "Purchaser," in­
cludes u person w h o  uctpiires a n y  in­
terest in n unit, even us n tenant, if 

the lease including rciiewul optimal, en­
titles h i m  to occupy the premises for 

m o r o  thun 2 0  years. Excluded from 

the definition, however, are mo r t g a­
gees, decluranls nml dealem. Persons 

excluded from the definition uf "pur- 
chaser" do nut receive certain benefits 

under Article d, such us the right to u 
public oifering Hleti-meiit (Section 4- 

102(c)) uud tlie right to rescind (Sec­

tion 4-108).
10. Definition (2(1), "Iteul eslnle," 

is very broud, and ia very similar lo 

the definition of "real cslule" in Se c­
tion 1-201 (HI) uf Die U n i f o r m  l.uiid 

Transactions Art.
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Altliuii'Jl often thought of ill Iwo-di- 

uieii.siiiiinl terms, real estate is ii 
(luce diliifllsiuliul cullcepl, and the 

third dimension is usually iiii|H>rlaiit in 
the ion ihinii1 1iinii  nn d  pliiinied c o l u m n -  
nilv context. W h e r e  real estate is d e­

scribed ill unl.v t w o  dimensions (length 
a n d  width), it is correctly assumed 

that the property extends indefinitely 
iiImivi- the earth's surface and down- 

w o r d s  lo n |Hiiiil in the center of the 
phtiiel. In most ciiiidouiiiiiiiiii u u d  
planned comimiiiilies, however, as in 

Mi-rlilled "air rights" projects, o w n e r­

ship does not cMcltil "from the center 
of the eiirlli to the heavens" because 

units ore stacked un (op of iiniln or 
units m i d  cuiniiiuli elements are inter- 
htrntifird. Ill such cases, the upper 

mi d  lower boundaries must lie identi­

fied with the -siiinr precision its the 
oilier boundaries.

2ll. Di-l'iiiiliuu (28), “Security inter­

est." ciicuiiipiissrs n n y  interest in real 

or personal properly which secures 
pat m e n  I nr performance of an obliga­

tion. Tints, for eMiliiple. regardless of 
ti briber or mil ihe units in u isiliperil- 
live nre treated as real nr personal 

properly puisiimil lo Secliiili I-1115(a), 
ii lender's iiiti-resl in o nnil securing 

11 to dehl is ii "secuiil.v ilileresl." This 
ilefinitimi is inlapicd fruin Sections il- 
l'l'd a n d  3 - 1 0 3  of Ihe U n i f o r m  I.and 
TriiUNiu liiilis Art.

21. Iti-riuitiiiii (2!>), "Special declar­
ant rights,” seeks to isolate those 

rights reserved for the heili-fit of n dc- 
chirnnt which are unique to llio declnr- 

nut mid mil shared in r o m m o n  wiili 
oilier unit owners. T h e  list, while 

short, encompasses virtually cver.v sig­
nificant right which n dcchirt.nl might 
seek in the course of eventing or e x­

panding n ciimnitiii iiileiest community.
Aliy person w h o  possessed n special 

ilcclnriiiU right would he it "deiliirnnt." 
including nn y  w h o  succeed under Sec­

tion 3- U U  lo any of those rights.
Tima, the ctmrepl of sprcinl dccliirant 

rights Ir —i t s  the iiii|iosilimi of ohli- 
gin ions in, those w ho laissess Ihe 

rights. I'tiller Seelioii II - It' I. those oh- 
ligations vary significantly, depending 
u p o n  lIn: parliciitar spisiiil dcclnriiiit 
rights pnssesscd In a pnrticnlnr declar­

ant. T h e s e  lirciiliisiam es nre dc- 
scrihi'd m o r e  [oily in the cuiniiieuts lu 
S e c t i o n  II— H U .
22. Defiuillioi (.'III). " T i m e  share," 

is bused till Seelioii I- 102(111 and

(18) of ihe Mud c l  Iteul lv>tulo Time- 
Sliaie Act.

23. Definition (.'III. "Unit." dc-
rila-s n iniigitde, phiMcal part of lln-

protect nillier than n tight in. or claim 
t o .  II l . l l l g i l d i -  phi s|l I I I  pill I  i d  the

property. Therefore, for vMiiiiple, ■ 
"limc-slilire" iirriiiigcini'iil in which a 

uuil is sold lo 12 different persons, 
inch of w h o m  Inis the right lo occupy 
the unit for o n e  m o u t h  does mil create 

12 n e w  units— there lire, rather, 12 
owners of (lie unit. ( U n d e r  the See- 

tiuu mi voting (Section 2-1 lilt, ii m a ­
jority of the time-uharc o w n e r s  of u 
unit lire entitled lu east tin- vole as­
signed to that unit.)

Similarly, in a eou|>eralive, ihe unit 
remains n physical purt nf the real e s -  
Inlc: its h-gul title is vested in lln- as- 

socialiuu while Ihe right tu isissessioli 
is held hy ihe unit o w n e r  u nder u pro­
prietary lease. T h e  definition, h o w ­

ever, m a k e s  ii clear lhut tin- iissniiii- 
thum's interest in tlie unit is umiifeit- 
ed tiy transfers of interests in thin 

unit lo or hy unit owners. T h e  unit 
owner's interest is n composite i n t e r ­
est, which consists of a n  ownership in­
ti-rest in the nssocinlion, coupled with 

the right In occupy ii unit pursuant to 
u lease.

Tlie definition m a k e s  clear llmt in llio 
case uf a cooperative, if a unit o w n e d  

hy i i  unit u w i i i t  is sold, conveyed, nr 

e n c u m b e r e d  o r  otherwise transferred 
tiy the unit owner, the interest in such 

unit which is affected is tin- right lo 
(tossession of (hut unit under n pro­

prietary lease, coupled with I lit* alto- 
fated interests of llmt unit, lu reeog- 
lii'/.ing the relationship In-tween the 

physical "unit” mid  tin- lint lire of n 
unit o w n e r’s interest in I hut uuil, mid
h.v di'M-rihing llmt relationship iniicisc-
l.v ill lln- definition, the m e r g e d  Act 
w a s  aide to delete the definition uf 
“ciiopcrnlivc interest" us it w a s  used 
in MHl'.CA.

21. I lefiuiliuu (321, I'nil owner," 
i-uiitcmplmfs tlmt it seller under n laud 

installment eonlrnet w o uld remain the 
unit o w n e r  until • lit- mntriiiT is fill 
filled. A s  between the siller u u d  the 
buyer, various rights m i d  responsibili­
ties must he assigned to tin- buyer by 
tlie contrai-t itself, Iml Ihe ussoeiiilioii 

would eulltilllle lo look lo (lie seller 
(for puvnifiil of an y  arrears in cum- 

mini expense assessments, for i s a m ­
ple,) as long US the seller holds title.
T h e  definition m a k e s  it clear llmt a 

ih'fhirniil. so long us In- o w n s  units in 
a finmiiiiii ilileresl foiniilliiiil). is the 

uuil o w n e r  of n n y  uuil created h.v Ihe 
declaration, m i d  is therelure subject to 
nil of the obligations imposed mi olher 
uuil owners, i m  biding the obligation to 
pnv c o m m o n  expense assessments.
T b i s  pim  i s j i m  i s  d e s i g n e d  In  i i - s o l v e  
m i i h i g u i l l e x  on I b i s  p o i n t  w l i i i l i  l i m e  
ii I is , - i i  u n d e r  s e t e l . i l  c v i l i i . g  s t a l e  
SIM t l l l *



§ 1-103 COMMON INTEREST OWNERSHIP
I n  th e  s p i r i a l  c n s r  o f  n r n p p r r n l i v e ,  n l lo cn t fd  I n l c r c s l s  h ave  I t em  n l lm -a l rd .

th e  d e r ln r n n t  Is I r r n l c d  ns lln* ow n e r  u n t i l  llinl u n i t  is r n n v r v r d  to  sn n l l i c r .
n f  n u n i t  o r  " | i o l r n l i n l  u n i t ” lo  w h ich

I 1-104. Variation by A q r e e m e n l

Ex r c p l  ns expressly provided In lliln |Acl|, U s  prnvlslnns mn.v not lip vnrlcil 

liv agreement, n m l  rights rnnfcrrril by It m n y  mil Is’ wnlvnl. A  tlcdnrntil 

limy not nrl u n d e r  n p o w e r  of ntlornry, or use n n y  otbrr dcvlre, In r v n d r  the 

llnillntlons or prohibitions nf this |Acl| or Hie ilcrlnrntlim.

COM M ENT
1. T l i r  Ael ia gene ra l ly  des igned to 

l i rm h l r  g r rn l  f lexibi l i ty in (lie e ren l ion 
o f rnmmnn In teres t eo imm in i l i r s  nml,
In th n l m i l ,  tlie Ael pe rm i t s  li;o pnr- 
l ies  tn vn ry  many nf ila provis ions . In 
m any  in s lnnee s .  however . | irov is inns of 
th e  A rt  m ny  not he vnrieil , h r r n u s r  of 
th e  ne rd  tn prn leet p u rch ase rs ,  lend- 
era . nml i le r ln rnn ls .  A rrn rd ing ly ,  th is  
See t lon niln |its Ihe npprni ieh nf p roh ib ­
i t in g  vnr in l inn  h.v ag reemen t eveepl ill 
those  i uses where  it is  exp re ss ly  pe r .  
mil lr i l  by tlie le rm s  of llie Art i tse lf

2. One nf the eonsun in r prolrrlhms 

in  th is  A r t  is tl ie requ i rem en t fu r eon- 
sen t hy sppeifieil p e rcen tages  nf un i t 
owner s  In p n r l l e n ln r  ne llons o r  
d i n n e r s  in the  i ledn r i i t inn .  In  e r i le r  
In p reven t i tee ln rnn ts  frnm evnililie 
tl iese r equ i remen ts  liv nh tn iu iug pow ­
e r s  of a t to rn e y  frnm nil un i t  owners , 
n r  ill some oi l ier fashion cnn lro l l ihg 
Ihe m l r s  nf un i t  owner s .  th ia  Sn- lim i 
fo rb ids the  use liy n ilei-hirnnl of nny 
ilev ir r  tn evade the limit nl ion o r  p r o h i ­
b i t ion  o f  th e  A d  o r  of Ihe dee ln rn l inn .

3. T h e  s r rond  sen tence  of the see- 
t inn  is nn iinpnr lnn l l im lln l inn upon 
th e  r igh ts  of n dec ln rnn t .  Todny it is 
th e  p r n e l i rn  In tunny ju r isd ic t ions , pn r-  
t le i i ln r ly  tliose proser ih ing e \ | inn s inn  of 
n coiidnmliilnin n r  p lnnned cnnnnilli lty 
liv s in tn le ,  fn r n d re ln rnn l In 'c e i l re  
pow ers  o f n l lo rn ry  from nil nm l  pur-  
e lm sers p e rm it t i ng  the d re ln rnn l nni- 
In lcrn l ly  tn rx pnnd  the  condominium or 
plnnned rnimnunil .v by  "i inmilmmis con- 
s e n t” I I I  include new  un i t s  nnd In rrnl-
loen lc cotnntnn e lem en t  In te res ts ,  coin- 
mon expense  llnhll i ty , nnd votes. W ith  
such powers of n l ln rney ,  n inny iler lnr- 
n n t s  linve pu rpo r ted  In comply w i th  
Ihe ty p l rn l  provis ion of " f i r s t  genrrn- 
t i n n ” ri imhnnin ii l in  s tn lu te s  requ ir ing  
t i i inn imnus consen t fo r  nmendinen ls  of 
(he d ed n ru lh in  r o l i r r r u ln c  nneli m u t ­
te rs .  T h e  Ael linrs th is  p rnel iee.

•i. T h e  follow Iiir se i - l lnns p e rm i t  
v i i r i n t i n n :
S r r l i o n  1 - 1 0 1 .  ( D e f i n i t i o n s ) . All d e f ­
in i t ion s  used In the  drc l i i rn l inu  nnd by- 
Inws rnny lie vnrieil ill ll ir dee lnrn linn . 
hu t not lit in lo rp rc tn l io n  of tlie A r t .If

S r r t i n n  I - 1 0 1 .  ( S r p n m l r  T i t l e s  n m l  

T a x a t i o n ) .  This section permits the 
declnrnnt nf n cnnpernlive In determine 
whether unit owners' inierests nre rrnl 

or personol property.
Srrtinn 1 - 1 0 7 .  (E m i n e n t  D o m a i n ).  

Tlie formiilns for rriilloenliiiu u p o n  
Inking n part nf n unit, mid for nllnrn- 

Iinn of proceeds nltrihulnhlr In limited 
eninmpli dements, m n y  lie vnrird.
Article I. I'nrt II, Srrlimis t - 2 0 2 .  I -  

2 0 1 .  1 - 2 0 1 ,  l - 2 0 l i ,  n o d  1 - 2 0 7 ,  permit n 
vnriely of rlecliolis lo deidnrmils nnd 
unit owners with respect lo npplicuhili- 

tv.
S r r t i n n  2 - 1 0 2 .  I I  n i t  t l o n m l n r i r s j .  

Tlie deelnrnlinn nm.i vary Ihe distinc­
tions us In wlinl constitutes Ihe units 

nnd cnimiliili eleiociils.
Srrlion 2 - 1 0 1 .  (Co n t en t s nf llrrlnm- 

t in n ). A  declnrnnt m n y  mid n n y  infer- 

iiinlioii lie desires to tlie required coo- 

lent of tin- dci Inrnlion.
S r r l i o n  2 - 1 0 0 .  1 1 , u n i t e d  C n u i m o n  E  l e ­

n t  n i l s )  , T h e  Act permits renlliH-nlimi 

of liinilcd r n m m n n  dcmeiils unless 

liridiiliilcd li.v tlie dci Inrnlion.
Srrtinn 2 - 1 0 0 .  (T in t s  nml I ’lnns/. 

T h e r e  Is n prr.sitinptioii regiirdilig hori­

zontal iKimiduries uf units, unless the 
deelnrnlinn provides o t h e r w i s e .

S r r l i o n  2- I I I .  ( A l t e r a t i o n s  W i t h i n  

t ' n i l s ) .  Siilijecl lo the pruvislnus of 

the decliirnlioii. unit o w n e r s  n m y  m n k e  
nllernliotis nnd improvpiiiruts lu nulls. 

S r r t i n n  2 - 1 1 2 .  I  I t  r l n r n t  i o n  n f  l l n i u u l a -  

r i r s  l l r l i c r r n  A d j o i n i n g  I n i l s ) .  Xtlli- 
jrcl to Ihe provisions of Ihe iledimi- 
llnn. boundaries between adjoining 

units n m y  lie relnenled h.v nffceled unit 

owners.
S r r t i m i  2 - 1 1 1 .  f S u h i l i r i s i n n  u/ 
t ' n i l s ) .  I f  Ihe di-chirntiiiu expressly 

so permits, a  unit m n y  he subdivided 

into two nr m o r e  units.

S r r l i o n  2 - 1  H i .  I I  s r  fnr S a l e s  I ’m ■ 

p n \ r s ) .  T h e  declnrnnt m a y  niniilhiin 
sales offices, n m m i g c m e m  offices, mul 
titndd units only if Ihe dectariiliiin so 
provides. I.'nless the dednrnlimi pro- 

vldes otherwise, the declarant n m y  

mnintnlii ndvertisinR on the c o m m o n  el­

ements.
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S e c t i o n  2 - 1 1 0 .  ( E a s e m e n t  l o  F a r i l i -  

r a t e  Brrrritc o f  S p e c i a l  D e c l n r n n t  

E i g h t s ) .  Subject to Ihe provisions nf 

llie dcrlnrnlinn, llir dedar a n t  a n d  unit 

ow n e r s  hnvp enaomenla fnr Ihe pur- 
|sinea deserihed.

S r r l i o n  2 - 1 1 7 .  ( A m e n d m e n t  o f  D e c l a ­

r a t i o n ) .  Tlir deelnrntlon of a non-rea- 
Idenlinl c o m m o n  Internal r o m m u n i t y  

m n y  Hpecify less thnn a t w n  tliirda vote 
tn a m e n d  ihe dcdnration. A n y  dedn- 

rnllon m a y  rcquirp n IsrRcr majority. 
S r r l i o n  2 - l t R .  ( T e r m i n a t i o n ) .  T h e  
drdnrnlinn m a y  apeelfy a majority 

Inrgrr than 8 0  perreni to Irrmltinlo 
nnd. In a non-realdentinl c o m m o n  Inter- 
eat eominunily, a smaller majority. 

Tlie dpdnrnut m n y  require Hint H ip  
units lie anld following termination 
even though none of t h e m  have hori­
zontal boundaries.

In a cooperative, upon termination, Ihe 
dednrnlion m n y  sperify Hint associa­
tion creditors linve priority over tlie 

rights of unit owners, nn d  their crrdb 
tors.

S r r l i o n  2 - 1 1 9 .  ( S i g h t s  n f  S c r v r c d  

L e n d e r s ) .  Tlie dednrnlion m n y  re­

quire lender npprovnl of sperified no­
tions of unit ow n e r s  or llie nssndnllon. 
S e c t i o n  2 - r f . B O .  ( M a s t e r  A s s o c i a t i o n s ) .  

Tlie drdnrnlinn m n y  provide for n n m e  
of the powers of llie Executive H o ard 
to lie cxereined by n master associa­
tion,

S r r l i o n  2 - 1 2 2 .  ( A d d i t i o n  o f  U n s p e c i ­

f i e d  U r o l  E s t a t e ) .  T h e  declaration nf 
n plnnnnl r o m m u n i t y  m n y  grnnl n dc- 

d nrnnt tlie right to ndil additional renl 
rstnte to the projert without stating 

llie inrnlion of llmt real calnlc in llie 
original deelnrntlon.

S r r t i n n  3 - 1 0 2 .  ( T n t r r r s  o f  t h e  A s s o ­

c i a t i o n ) .  Tlie deelnrnlinn m n y  limit 
the right of I he nssorinlion to exereise 
nn.Y of the listed • owers, except In a 
m a n n e r  which disi riminnten in favor nf 
n declnrnnt. T h e  dednrnlion n m y  nu- 
llinrlze (lie nssodnlinn to assign its 
rights in fulure income.

S r r t i n n  3 - 1 0 3 .  f  E x e c u t i v e  S o a r d

M r m h r r s  n n d  O f f i c e r s ) .  Except ns 

limited hy llie dednrnlion nr bylaws, 
the Executive Ilonrd m n y  net for the 
nssodnlinn.

S r r t i n n  3 - 1 0 0 .  ( d u l a i r s ) .  Subject to 

(lie provision! of tlie deelnrnlinn. tlie 
hytnw'n tuny t. ilnln nn y  mnlter In a d­
dition In tlmt rrquirrd liy tlie Art.

S r r l i o n  3 - 1 0 7 .  ( ( Iphrrp n f  t h e  C o m ­

m o n  I n l r r r s l  C o m m n n i l v ) .  Except In 
Hie evteiit flllierwise provided liy the 
deelnrnlinn. niniiileiinnce rr.spnnsibili- 
lies nre set forth ill this srrtinn, nnd 

income from real estate suhjeet lo de­
velopment rights Inures lo Hie ilrclnr- 
nut.

S e c t i o n  3 - 1 0 3 .  ( M r r l i n q s ) .  T h r  b y­

laws m a y  provide for special meeting* 
at the call of less than 2 0  percent of 

llie Executive H o a r d  or the unit o w n ­
ers.

S e c t i o n  3 - 1 0 9 .  ( Q u o r u m s ) .  This sec­

tion permits statutory q u o r u m  require- 
m e nta (n he vnrird hy the bylaws.

S e c t i o n  3 - 1 1 0 .  ( V o t i n g ;  / ’r n e i c s ) .  A

majority In interest of Hie multiple 
owners nf n single unit determine h o w  
tlmt units' vote ia to lev east unless Hit 
declaration provides o th e rw is e .  T h e  

declaration m a y  require that lessees 
vole on spedfled mnllrrs.

S e c t i o n  3 - 1 1 2 .  ( C o n v e y a n c e  or E n -

c u m h r a n r e  o f  C o m m o n  E l e m e n t s ) .

T h e  dcdurntinn m a y  vnry the percent- 
agra of unit ownrrn w h ose approval Is 

rrquirrd lo ronvey or e n c u m b e r  r o m ­
m o n  dements.

T h e  declaration m a y  also provide that 

a conveyance or encu m b r a n c e  of c o m­
m o n  elements defeats prior enrnm- 
brnnrra on those c o m m o n  elements.

S r r l i o n  3 - 1 1 3 .  ( I n s u r a n r r ) .  Tlie dec-

Inrnlion m a y  vary llie provisions of 
thin section in non-rrridcntinl r o m m o n  

Interest communities, nnd m a y  require 

additional insurance In n n y  ronununily. 
S r r t i n n  3 -  f U  ( S u r p l u s  F u n d s ) .  U n ­

ions nllierwise provided in llie declara­

tion, surplus funds are pnld or rrrdited 
to unit ow n e r s  in priqiorHon to thrlr 
c o m m o n  expense liabilities.

S e c t i o n  3 - 1 1 1 .  ( A s s e s s m e n t s  f o r  

C o m m o n  E x p e n s e s ) .  T o  the extent 

provided in llie rirrlnrntion. entntnnti 
expenses for limited r o m m o n  elements 
must lie assessed ngnlnst (lie units to 

wlilrh they nre nssignrd, c o m m o n  ex­
penses benefiting fewer tlinn nil llie 

units m u s t  lie nssrssrd only ngninnt the 
units benefited, Insurnnre enslH must 
be nasesspd in proportion to risk, and 
utility costs m u s t  lie nssrssrd in pro­
portion lo usilgc.

S e c t i o n  3 - 1 ( 0 .  ( l . i r n  f n r  ,lxve.i>-
m c n t s ) .  Unless tlie drdnrnlinn pro­
vides otherwise, fines, Intc dinrgea, 

a n d  oilier fees nre trenled ns assess­
ments for lien purposes.

S e c t i o n  1 - 1 0 1 ,  ( A p p l i c a b i l i t y ;  ll'fl/u- 
c r ) .  All nf Article -I is modifiable or 

vvnlvnhle hy ngreemenl in n c o m m o n  In­

terest rnmtmtnily restrirted tn nnn-rea- 
lilenlini use.

S e c t i o n  1 - 1 1 5 .  ( W a r r a n t i e s ) .  Implied 

wnrrnnlies of qunlily inny he excluded 
or modified liv ngrennrul.

S r r t i n n  1 - 1 1 0 .  ( S t n t n l r  o f  L i m i t a t i o n  

on W a r r a n t i e s ) . Tlie ll-yrnr limitnlinn 
n m y  lie nmdifed by ngrermplil of llio 
parlies.

5. W h ile freedom of rnplrnrf Is a 
prlnripie of this Act, am* vr.mllon by 
ngrrement is neenrdingl' ~*d- iy nveiln-
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lilr, freedom nf <0111 m i l  dors lint e\- 
I r m l  so (ur ns lu iirrinil parlies lo dis­
claim obligations of good f ni I Ii. j i  (  
Section 1-1 III, or tu enter into con­
tracts which lire oiieuiisi-ioiinble w h e n

viewed us n vv Imle. or which riniliiiu 

Uliixiliscitiii.ihh- (elms. Nl'i1 N e d  inn I- 
112. Tliis Si-ciiuti derives from Ser- 

lion 1-1(12(3) u( llie I'liiluriu foiumcr- 

riul t’oile.

§ 1-105. Separate Titles a n d  Taxa t i o n

(n) In m rimpcrtillvr, tiulrss I lit* ili-elit I'tit Inn prov lilra Hint it mill owner's In­

terest In n unit u m l  its ullm-iited Interest!! la m i l  estiite fur till purposes, tlmt 

Interest Is pcrsiiiitil property, |Tlutt Interest la subject In Hu* provisions nf 

|Insert reference lu stnte liinnesteacJ exfitiptI i i i i h I ,  e v e n  if II la personal proper-

•y.l
(ii) In i i  comliMiiliiitiiii o r  | it it ii i u - i I  ciiiiiiuunlty:

(1) If there la n n y  mill o w n e r  ullior (linn it ilerlarnnl. etu'lt 'mil llmt li.t> 

U'l'ti ciciiieil. together wlllt ita liitiTcat In tlie roniimin eli'tneiils. ciiustilulcs

fur nil |itir|iuses it sc|iiirnU' parrel nf renl eslnle.
12) If there la m i y  mill o w n e r  other H u m  ti ileelnrmil, eiielt unit nm-t he 

sepitrnlely tit veil u m l  assessed, u m l  m i  sepnriile tu\ or nssessiueul tr.iiv In' 

rendered agiilusl tiny eulitliioii cleiueiits fur w h i c h  it dccltlimil h u s  le-

served m i  derelupiueiit rights.<c) A ly purl lull of the coiiiuum elements fur W h i c h  the ilia liirnul Ini' re­

served a n y  d e v e l o p m e n t  right m u s t  lie sepnritlely titveil u m l  ussessi d  against 

the (leelnrunl, n m l  the dei-liirniil nlutie Is liulde fur pii.vnieiil n f  those I i i m - *  
(<l) I f  there Is m i  unit o w n e r  olher I Inin it ileelurmit, the real eslnle c o m ­

prising (he euiiiiuuii Interest eiummiiilly m n y  lie inveil u m l  assessed lu tilt)

milliner provided b y  luw.

COM M ENT
' ‘ ' SeeliunI. Subsection in) of this 

follows the . M l t K C A  provisions. T h e  
eliissifieiitiuu of the unit u n d  its ullo- 
riili-d iiilercsls ua renl properl) or ua 
perwliul properly is sigliifii-nlK fur 
pur|Hises of such mutters ua tenure, 

mill's. recordation, transfer taxes, 
properl) taxi's, eslnle m i d  iiilii'riliim-i- 

taxes, testate u u d  intestate succession, 
niiirlgiige lending, the perfection, prior­

ity an d  enfurei'iueiit of liens, and 

rights of rrdi'iiiplinii.
Subsection (at resolves all iui|iorliml 

thi'iiri'lii-id a n d  priielii-nl issue which 
pervades ihe eouperaiite field: whelle 
er a unit o w n e r  in a euupi'ralive holds 

an iiileri-sr in real nr ill personal prop­
erly, Subsection (a) permits the de­
clarant lo decide that Issue for om-li 
cooperative oil a project-by-project ba­

sis.
T h e  issue arises from the fuel that 

the noil owner's interest in Ihe cooper- 
a tivi! typieully has elements of hoili 
real an d  personal property. Ilia inter­
est includes both a henefieial inlere.t 

ill Ihe usMieiniion— either through 

slock ownership or uicllilii-ruhip— which 
ia eleurl.v a persuiuil properly interest, 

and u lung term "proprietary" or o w n ­
ership interest miller a proprietary 
lease in an apartment — ’.-leiirly uu in­

terest in real estate.
While this ia in iiiiliir wii)s a highly 

Iheuretii'iil issue, it has m a n y  pruelieul 
lu n n -qm -n rc s . F o r  exumple, if llie

unit owner's interest is u real esian* 
i l i l e r e s l .  then I ha I iiilclesl—  ns ide  fiiiiu 
Ihe llssoeilltion's interest lint) In- s u b­

ject to real proper))' tines and route)- 
uliee taxes: tIn- recording laws wiinht
upply to eoiivi'tuiiee id iliiise interests: 

a n d  real eslnle fiiris lo-ure laws would 
ap|dy In foreclosure id i i  lieu against 
those interests. Moii-m-r. a seeiiiit) 
interest in tin- unit owner's st ia  I, or 

membership certificate would tml lie 
effective aguiusl llie stink willmiil u 
hi-eiirily iustriimeiil being recorded on 
tlie I a in I records. In gt-m-rnl, nolle of 
Article It of the Filiform Comiaeriial 
C o d e  would he ii|i|ilii nlili- lo lloil inter­

est, and alt of llo- i-niiti'viim'iiig tub's

w o u l d  apply.
O n  the oilier hand, if the interest is 

a personal properl) interest— the n- 
suit required h\ this Section ill Ihe nil- 
M'live ui a protisiuii in Ihe dei'tiiiiilion 
that llie interest is real property- 
then all of Arliele it id the Filiform 

Ciinimereial C o d e  would nppl) lo si- 
eurily iiili'resla In the unit, the leal 
estate eoiivcynmiiig rules would not 
apply, and the ilileresl would he treat- 

I ' d  for all purposes as petsmiid proper­

ly*2. This nil, uf course, would nppl) 
in all respecth regardless of the cluir- 
nctcrmilioti of the uuil o w n e r’s inter­
ests. Thus, fur example, te riling uf 
the di'clarillioii is requiri'd, v. -ther or 

nut thu o w n e r’s interest in ii , opera-
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live iuti-real is real o r  persuuul prop- 
i-tl.v, la-enuse ll ie euopi-riitive itse lf ia llie real estate.

3. Whether an ilislil'iitiiimil leltdi-r 
laiiy law fu l ly  make loans ou Ihe unit 
owner's interest nni) o r  may not dc- 
land mi whether ll ia l interest is char- 
ai fetixed as real o r  personal property . 
Tliat issue is not atfyeted lie this Ai I. 
however, lail la  other s lute law wliirli 
Inny permit loans to he made lie cer­
ium ii is li l ii i ionii l lenders only i f  si- 
enreil la  all i li le res l in real estate.

I. I f  a mil l owner's i li le res l is a 
real prupcr lv i i i lc les l ,  reeordaliou o f 
the priiprielnr)' lease ill the laud rec­
ords is enlist ruv livc notice o f  Ihe unit 
mvm-r's lights. I f  the uui l owner's in­
terest is a |u'fhiiiint pn iper ly interest, 
tei iirdalion i f  the lease ill Ihe land 
records would la- ineffective as con­
structive notice o f  dial interest, mid 
Arl ie le It v f  Ihe F i l i fo rm  Commeteiiil 
Code dues not proeide a mechanism lo r  
tiling eviiteiiei id Hull owiiership inter­
est. It is likely, however, that holders 
of m s  tint e iiiteiests m units which nre 
persminl p ii ipcr ly would adopt a pro- 
i edure sinii la l lo  that fallowed ill I l l i ­
nois with respei I to land trusts, evlmli 
have hei-u held to la- personal p operl)' 
lli ll ia l s late . Fuder A r l ie le  H o f Ihe 
Fi l i fo rm Comiui'ieial Code mid '.llinois 
loiaiuan law. the secured piiile files 
UMliee id Hie lieu and ll ie lieu is there- 
he perfected fo r  5  years, w hen it must la- ii-neeved.

5. Snhsei'lioti (li t i i l l fg ra lcs  Hie lan ­
guage o f CCA  Itinl F I 'CA  regarding 
eoiidoiai ui mils mid planned u.pmniiii- 
lies. A fijtidiimiiiltim o r  phmm-d inm- 
iiuiiiile- limy he ereiileil. hy the reeordii- 
imu of a i leelariiliun. long hefnre the 
f i i s l  unit is emive.eed T h i n  happens 
freqiii'iill.v, f o r  example, with existing 
i cut nl apart , un it projects whiih nrc 
louecr lcd into either ismd euitiiuiiis or 
|>la•• m i l eommimili i's. So eeliim (d l  
spares 11,.- local luxiug mithuri lies 
from huviug to assess each unit scpn- 
ruli'ly until sin h lime as Ihe deelarmil 
liegios eonveyiiig units, although scpn- 
i a le assessment f rom  the dale the 
■ oimiinu iuleresi community is created 
may lie permitted under general sin .* 
law, which permits o r  requires si-pu-

rule laiatiiiu uf individual parrels o( 
real eslnle. W h e n  separate lax us- 
M - s s i a e n i s  hi'eiime iiiumhilory under 

lids Set lion, llie assi-ssineiil for each 

unit m o s t  lie based on the value uf 

that individual unit, under whatever 
uniform assessment luei h a u i s r n  pre­
vails in the stale or hanlilv. lnqsir- 
lautly. im se|airaii- lav hill uu ihe m m -  

moll eli-meuls is la Ini rendered to the 
association or the uuil ow n e r s  ix. re- 
lively, even though, ill tin- • olili-M uf 

pliiiilied M i n i m u m  lies, the roimnnii ele­
ments o w n e d  ti) the assueiatioii might 

he subject to taxation as a separnlel) 
o w n e d  parcel of real estate, in the ale 
si-iicc of this provision. A m  toiiimoii 
elemi-iil suhjeet to developmeiil rights, 

however, must be .sepiirnlely u sm -sm - i !  
nm l  liixi'd lo the deelarmil, vie Stihscc- 
Iion |e). ill reeoguilimi of Ihe indepen­
dent ccoiimnii- value (hat those ih-vcl 

upiuelit rights linve. This w o u l d  la- 

true even if the leal eslnle snhjeel lo 
ih'vclupim-nl rights is i i  pail uf Ihe 

eoiimiuli interest i oilllillluil V m i d  law- 
11111 v " o w n e d "  by the u m l  o w n e r s  in 

c o m m o n ,  since Hie rights are in fai l uu 
asset of the ili'i-lurnlil.

(J. if there is a n y  doubt in a partic­
ular M a l e  whether a anil occupied as a 
residential dwelling is entitled lo treat­

ment  us an) oilier residential single- 
family ill-inched dwelling under Ihe 

huineslvud status, this Seelioii should 
lie mndirifd to ensure that units are 
similnrl) treated.

7. l-iilikc the law of s o m e  stales, 
this Seelioii imposes no tin iliilinus all 
Hie p o w e r  of a imisdii lion lo lav units 

based un the fair millkel value uf Ihe 
individual units, rather H u m  o n  the 
prujei-l as a whole, la must jurisdic­
t i o n s .  espcriciiic lias s h o w n  llial u p o n  

conversion of mi upnilim'lil building lo 
a coin limn ilileresl form of ownership, 

tin* fair market value of llie units ex- 
ei-eds the fair market value of I Ian I 
building prior lo conversion. Aeiord- 
ingly. ii  jurisdiction under ihi.s Act m m  

impose real eslnte laves mi immiioii 
interest eumiiiuuilv- anils whic h n-flci I 
llie fair market value of those units in 

the s a m e  wa v  llmt the jurisdii liuil tax­
es uther forms of real estate.

5 I - 100. A p p l i c a b i l i t y  of Local O rd in a n c e s ,  Regulations, an d  Uul ld lno  C o d e s
(a) A  building ciiilc ma.v lint i m p o s e  n n y  r e q u i r e m e n t  u p o n  uii) structnle lu 

ii  c o m i i m u  Inleiesl ioiiiluunil) vvhieli it w o u l d  not i m p o s e  ii|ion a  physically 

lilclitIcnl d e v e l o p m e n t  miller u d i f f e r e u l  f o r m  of ownership.

th) In ciiuiluiiiiiiiuins a n d  eoopernlivi'.s. m i  xotiiug, snhdivision, or otla’i ti’ul 

eslnle use Invv, oriliimim', or regiihiHmi mil) pudiihil the eomlomiiiiiiiii m  c«- 

opeinlive f o r m  nf o w n e r s h i p  n r  lui|msi* max icqitiiemi'iil u p o n  it riimluminlom 

nt imqariilive vvlitih it vvuuhl tml i m p o s e  u p o n  a physically lilriilhiil develop 
m e u l  u n d e r  n iliffeienl f o i m  of .nv i n  ship



(cl K \ i f | i l  ns im iv li lc i l in siilis-cel lens in) nm l (Ii), I In* p rn v ls lon s  o f  l id s  
( Ad I ilo mil Im n l i d n l c  o r iiioilir.v miy p rov is ion  o f  nny building m i le ,  zoning, 
s'i iImII\ Is lo l i .  o r  o i l ie r  m i l  e s ln te  use Inw, i in ll iinncp. rule, o r  t e gu ln i ln n  gov ­
erning Hip iiso  o f  r r n l  pel n I p.

§ 1-106 COMMfK INTEREST OWNERSHIP

COM M ENT
1. T l i r  pit rpnsp o f  Ibis sri-linn i>i lo  

KmoIip llo" r r l i l l i v r  roles n f  l l i r  s ln l r  
nml lo rn l inmmiii i i l i rc in r rgu ln lihg l l i r  
crrn lion nf rommon in l r r r s t  mmmtini- 
l lm . T l i r  underly ing rn u r r | i |  i* in mnkr 
( Irnr llmt l l i r  m <1 n i i i  | in I i I t  linn n Irgili - 
mute interest in rrgidntitig l l i r  use nf 
rrnl m l l l l r ,  in nrciin ln iir r with long rs- 
Inhlishrd zoning, building code nml sini- 
llnr p rn rt i r rs .  nnd I lint snrh prnctiers 
run I in up lo  linvr ri|i inl >i|i|ilii*nliilit v lo  
rommon i n t r r r - l  i imnminili rs ns l l i r y  
do lo  purely .m in i  p rn j r r l s .  W i l l i  re- 
*prrt In fo rms of n nun sh ip ,  however, 
tin's A rt ,  ns n s l n l r  mini lin r i i l .  
preempts I In- f ir li l nnd n rmrd inc ly , ex- 
i-r|it ns prin drd in (lip Ai l,  l l i r  iniiiiir- 
ipnli ly mny ml r rg i i ln l r  l l i r  form o f  
ownership. * opposed In l l i r  use nf 
llmt rrn l rn tn l r .

2. • 'ons is l in l with l l i r  rn n r rp l  dr- 
wri lnsl in Pinnninil I . subsections (n )  
prohibits d isrr in i inn ln ry npplirnt inn nf 
IniililiiiC codes ngninsl rniiiinnii in l r r r s t  
r innmiinili rs liv lo rnl Inn- oinking nil- 
(hnrilies. Tints, i f  n building rndr im- 
|msrs n rnp i i r r i i i rn l wliirli rnniml Im 
mrl I f  p rnp r r ly  is nwnnl ns n rommon 
ln l r r r s l  ruuuniinity lull u l i i r l i  would 
liol Im vio ln lrd  if nil of t li r property 
rnn.stituliug l l i r  ron.mon ln l r r r s l  in n -  
tiiiinilv worn mined liy n single owner, 
lliin S n l l o n  makes ii un lawfu l In np|dy 
llm l rri|itiri-uu-til nr r rs l ri i ' l im i lo  l l i r  
ininmon i i i l r r rn l  roninnnii ly. F o r  r.t- 
mnplr. in the rnsr nf n high-rise npiirt- 
lornl building, i f  n building cnilr rr- 
ipiirnni'iil inqiosing n niiiiiniuni f i r r  
wnll rn l ing between npnr linrn ls woiild 
lint p r rv r i i t  n r rn ln l  npnrln irn l build- 
inn from being liu l l l ,  tills Art would 
ov rr r i i l r  nny rripiircnif i i l l lm l might 
impose n higher f i re  wnll r i ll ing Im- 
twrrn npn r lm rn ln  mrrrl .v hrcmisr l l i r  
nnmr building might Im ownrd nn n 
rommon interest rominnnil.v.

W h i le  Snhsrp lion (n )  p r r r r n l s  
i lls rr l i i i inn lion ngninsl nil forms o f  
rnmnion ln l r r r s l  rnriinninili rs ii inlrr 
lorildinn l o i r s ,  Sii lisndini l (I i ) dors mil 
p r rv rn l lo rn l Inw milking no l l io r i l i rs  
from using zoning, snlHlirisinn nod ot It - 
r r  r rn l  estate rrgulntioi s lo sprpifi rn l- 
ly r rg i i ln l r  ll ie p lnnnnl community

form o f  ownership, in wnys d i f f r r r n l  
from rrn ln l p rn jr r l .  or rnndomininnis. 
This dislini'lion simply rrmgnizrs l l i r  
existing prnetirr in snmr ro io io i i i i i l i is  
l lm l prrin i ls n lornl zoning loio.'d. ns n 
condition of grniiliug o c luste r housing 
zoning permit, lo rnpiirp l l i r  rigid of 
pr io r plnn npprovnl. l lnw vx r r .  sip-h 
regulations mny tint Im nsrd In pro- 
s rr ih r l l i r  mndoiwiniiim o r  t-ooprmtive 
form o f  ownership, o r  tn discriminnli- 
ngninsl Ih rs r  Iwn lyprs o f  iiiiiimini in- 

I r m l  iiimniiniilirs. A rm rd ing ly . n 
lommon i ly  could not prevent n rondo- 
m i n i u m  cntivrrsinn hv app lying s r i lo n k  
mpii r r i i i rn is  Imlwrrn nportiimiil* 
which would not apply i f  nil l l i r  npo- l- 
nii'iils w ere ownrd hy o single on in r. 
nr hy requiring more park ing fn r run- 
dominiums thnn for r rn ln l  npur lnnii is .

•I. Snhsndinn (<•) mnkrs r l r n r  llmt. 
rxu 'p l fnr the prohibition nn disrrimi- 
nnlinn ngninsl ninnnnn ln l r r r s l  com- 
iniliiitics under Imilding cimIcm. nml e\- 
r rp l  fo r  llie pridiihilion nn l l i r  use nf 
zoning, snlslivision nml o i l ie r  r rn l r s ­
ln l r  Inws, nrdimnius, nr rccii ln l ions In 
Inin nr disrriminnlr ngninsl cnoprrn- 
lives nnd cnndoininiinns, l l i r  A d  Inis 
no r f f r c l  on renl r s ln l r  nr pers-muil 
p rnp r r ly  Inws. For rxnmple , n pnrli r- 
uliir pnrcr l nf rrnl r s ln l r  sithnii lt rd In 
l l i r  i-Diiniimi ln l r r rs l  cnmmnnily form 
of r n m r s H p  might hr o f  mil'll sire 
l lm l nli nf l l i r  renl r s ln l r  is required 
lo support n proposed density nf noi ls 
nr In snl isfy minimum sel lnn k require- 
nienls. Fiider Ihis A r l ,  pu r l id llm 
siilonitleil renl eslnle iniglii Im subject 
In n deirhqnnrnt right r n l i l l i n g  Ihe ill- 
idnrnnl In withdraw il f rom  Ihe com- 
limn nleresl rmninmiily, lutt llie mere 
reserv iilion nf Ihis right would in" 
rnnst i l i i l r  n snhdivision n f Ihe pnreel 
into Repiirntr nwiierslilp. I f  n ileelnr- 
mil nr foreclosing lender nl n Inter 
lime soilglil In exercise lln- option In 
li lln lrnw' Ihe renl es ln le , linn ever, 
withdraw nl would constitute n sulnlivi- 
sinn nml would Is' i ll rgnl i f  llm effeel 
o f  wil ln lrnwnl would Im lo  vio ln le set- 
hiu-k reipiiremrnls, o r  lo rxeeed llie 
density of tinils permilled nn llm re- 
mninlng pnreel.

22
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I 1-107. E m i n e n t  D o m n i n

(n) If ii unit is acquired b y  m i l n e m  d o m a i n  nr p m  I id n null Is nrqnlrnl hy 

n m i n r n l  ilmpnln lent Inc llm unit o w n e r  w  ith n irinnnnt llml inn) nnl nrnell- 

rnlly nr lawfully lie u s e d  for n n y  p i upusc pprrnllted h y  the ills Inrnlion, the 

nwnril m u s t  Include min|iensnllnn to llie milt o w n e r  for tlml unit n n d  U s  nlln- 

rnleil Interests, w h e t h e r  or not n n y  m m i u o t i  elements nre nis|idrrd. I ' |k»ii  Ac­
quisition, unless d m  decree nllmrivlne prnxldeR, that null's ntloenlcd Interest* 

nre ntilnmnllenll.v renllocnled lo |tic r e n m l n l n c  units In p m p u r l l o n  In the rc- 

s|mrlIie nllnmird lulercsts of llmsc nulls liefnrc the Inking, n n d  Ihe nsnocln- 

Ihui slinll prmuplly prepqie. PNrriile, n n d  reeoril nil a m e n d m e n t  In the deeln­

rnlinn re fieri lug the rer>lloentlnns. A n y  r e m n n u t  nf n mill remnlnlng nflrr 

jinrl of n mill Is Inken u n d e r  this silhseellon Is tlmrenftrr n r o m m n n  elrmenl.

lid Fxrept ns prmIdl'd In siilisecllnii (nl, If jmrl nf n unit Is n r q u l m l  hy 

emlneiil domain, llie n w n r d  niiisi c u u p e n s n l e  (lie uni I o w n e r  for the rrdurtlnu 

In inine nf the unit n m l  lls Inleiesl In Ihe r m n i n n n  clenienis. w h e l h e r  nr not 

n n y  r n m m n n  elements nre acquired. I'pun nequlsltlon, unless M m  decree oth­

erwise p r m  Ides, (l| Mini null's nllnmird Intriesls ore rrdip •> lu proportion 

lo the redueiion In the sire nf llie unit, or o n  :m> oilier hnsl- qmrlfled In llm 

d e e l n r n l h m  n n d  illi the portion of the nlloentrd Inlerests divested frnm the 

imrllnlly ncquired unit nre nutouinilrnlly renlloenlrd to tlmt milt n n d  to llm 

lemninltig nulls hi proportion lo llm rcs|ierllir nlloenled Inlerests nf llmsr 

mills Imfore the Inking, vvlili Ihe pmllnlly-urqnlreil mill pnrtlelpntlng In llm 

lenlloentlon o n  llie husls of lls r educed nlloenled inlerests, 

fel If pnrt nf the c o m m o n  elements is n r q u l m l  h v  rmliu-ul ihounlll, llir |mr- 

Ilull nf llie n w m d  nllrllmlnlde In the mniinnii elemrlils inken m u s t  Im pnld In 

Ihe nssoi lullnii I'nless llio deelnrnllon provides m h e i w i s e ,  mi x  |mrllnn nf the 

n w n r d  ilMTlhulaldr lo llie iinpilslllnii of a llmlleil eoiniuou e l e m e n t  m u n i  Im 

i-qunll.v divided m n o n g  the o w n e r s  of Ihe nulls lo w h i c h  (lint limited r o m m n n  

e l ement w n s  nlloenled nl Ihe lime of nrqiil.slllnu.

(ill T h e  rnurt decree m u s t  he recorded In n o r )  |coiiuty) In w h i c h  nn y  por- 
linn of the r m n m n u  Interest romiminlly Is Inrnted.

COM MENT
nil Ihe liasis nf si7e. If riglil nf llm 

mills are nil iqnnl In nirr nml m m  is 

Iwiee im hirge nn llm olliern, Ihe nlln- 
call'd inlerests would lie 2 0 %  fnr I He 

Inruns! unit nnd 1 0 %  for enrh of Ihe 
i i iIh t  right units.

S u p p o s e  i tui I one of Ihe Rmnllrr 
units is reunited fruin llm c o m m o n  In- 
leri's| i-oliiiii ity h.v n r-ondrnming *u- 
lloirily. Siihsrrlinn (n) priwldes ihuf 

llie nlloenled inlerests would imlnrnnli- 
tn I ly shill, nl Ihe lime of Ihe Inking, 

so llml ihe Inrgrr unit would linve 

S'J-'fi1;? w hile eneli of Ihe nmnlt unit* 
would lull e I!'(,%.

v . \  a  i(/■/,/; >

Suppose, in Ftiimple I. Hint the eon- 
deninnlioii milt reduced Ihe size of m m  

of the smaller imiis hy r“•!.. tenting 
llm reiuniliiiig Imlf of llo I nmlilr. 
Stihseelion (lo prnviilrs lion ,he nlln 

i nlcl inlerests- would tmlomnlli ally 

sliili lo for (he |imli.-illy I n k m
anil, 2IIDj|,% for ihe Inrgesi null, nml 

10inj,,% (nr c m  h of llie ollmr imiis.
Fate llml llo- fuel llml Ihe pnrlinllt 
Inken noil tins redo" il lo half il-* 
former size i|i"-h roil nieno llml ifn nl- 
loi aleil iiileresln nre onl.i hull ns large

i  *

I. T h e  provisions nf this slnlutr nre 
iml inlcmii'd In supplnill Ihe ilsiml 

rnlrs of eminent dnninin Iml merelv lo 

supplement those rules in mhlreRsing 
the unique problems w h ich eminent 

dninnhi rnlses in Ihe ronlexl of n com- 
limn Imprest enmmuillty. Nevertheless, 

hi'i'iiuse Ihe Inw of rmlnenl dninnlu dif­
fers widely a m o n g  Ihe various sliilrn. 
Ihe Inw- of eneli slnlr should lie re- 
viewed lo ensure llml the eminent d o­

ma i n  rnilo and Ihis Sei-linn nre proprr­

lv integrnled. Fnr example. Suhsre- 
lion (n) uses llm words "llm n w n r d  
must include eoniprusiilioii lo ihe null 

owner". This hiugnnge, o ilinnge first 
iiinih' in Mltlil'A, snggesis Hint, under 

oilier slnle liuv. rninpi'iiKiitioii for oili­
er inleresls m n v  In' required ill tin np- 
propriuli! ease nml die seelioii does iml 
limit llmt ri soli.

2 . W h e n  n uu i l  is I n k en  o r  partially 
I n k m  hv eiiiiiieiil dmnaili, this seel inn 
p r o t  ides f n r  n reeah-iihilion nf Ihe nlln- 
• aled Inleresls of nil  n u l l s ,
/ i i u n . n  I

S 'nppnse d ia l  nil nlln* t i led  in le r i - t l s
in a li-iiull ininiiiiiU Inleiesl i oiniiiiiliil.t 
were  originnlli nllnmird lo lln- imiis
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t> before the Inking. limber, llml 

unit i»arlici|»utts in llir renlloeiilinn in 

prn|turlion to lls reduced size. 'I'lint is 
w h y  llie partially taken units' renl lo­

cated interests are •r>3iu% rullicr limn 

G % .
3. A n  important issue raised by lliia 

m  i tinn is whether or nnl a guvcriinirn- 
ini body acquiring a uuil hy eiiiinent 

dm n a i n  hus u rigid lo also Inke I hut 
uuit'n ulluenlcd Interests and thereby 

a s s u m e  meniherahip in llie ubsueinliuii 

by virllie of ils p o w e r  of einiueiil do- 
nmiii. While there is no question llmt 
a gin eminentul body n m y  ui quire any 

real property hy eminent duiiiuin, there 
is mi eOHe law on Ihe question of 
whether or not the goveruiiii-nlal body 

m a y  lake a unit as purl of it c o m m o n  
interest euininiiuily or iiiusl lake the 

unit n n d  have lln* uuil cM-luded from 

llm eomiuon Interest community.
.Subsection tu) merely rrqiiirea llmt

the inking hmly eoinpensule die unit

o w n e r  for all of his uuil nnd ils olio-

ruled Inleresls, whether or nut uny

roinnion idemenls are nrqiiiied. T h e  
A n  also requires dial die ulloeiilcd in­
terests are ii ui <iii i ii i iiit 11 y reullocuted 

iqtou Inking In the reiuniliing imita u n­
less llie decree provides otherwise. 

W l n  lher nr Iml I In- ilrrrre m a y  const i- 
lulitiiuilIi provide otherwise in die eime 

uf ii  purtii i i  In r inking (for example. hy 
lilhieiiling the iillueuted inleresls in die 
giiieriimeul) Is nn iiiuinswerisl ques­

tion.
-). In (lie eireunislnuees of a inking 

of purl of ii unit, ii is inqHirinni to 
huvu some ohjeelivi! lest lit wliirli to 

meiisure Ihe isiriioii of nlliK'aieil inter- 
cuts to he rcalloniled. Subsection (Id 
arts forth n formula b u s e d  mi relative 
size, Inn permits Ihe declaration lo 
vurv tlmt formula to s o m e  oilier m u r e  
appropriate formula in a parlieillnr 

i-ireumslalM'C. T h e  right lu vary Ihe 
formuln ill llie declnriilinii is impor- 

tunt. hiuru it is elear dial llie formula 
bet forlli in llie m uiiiic  inuy ill Home 
iustauees result in gross Inequities.

KXA II P I . K  I
Suppose in n uuumi-ri'ial eniuiimu in­

terest i ui n in it it i I y ruiisisliiig o f four 
uuitH. eneli uui l consists o f  u fnclu ry 
and parking lnt, and tin- dislnriili iiu 
provides llmt eneli unit's i u i i i i i i i i i i  ex­
pense liuhil i ly , iiieliliiing utilities, is 
equal. Suppose further llmt die ureii 
o f  the fu t lo ry  building und parking lot 
in nuit number I are equul. nml l lm l 
\ * i tlie iiurking lot is taken hy eminent 
doiunin, leuving the factory uml \ ' j Ihe 
lot intact. I 'm l i r  d m  foriiiula set out 
III llie Htntute, uuil nuniher oue's isnu- 
i i i o i i  t'zpcUNe liuliility would lie rrdined 
even lliough i ls  utilities inighl out lie 
reduced nl nil, thus resulting in u 
windfall fur die uuil owner.
i : . \ i i / m :  i

Suppose llmt a riiiiimnti interest 
cunimiiiiity eoniuins ten units, eneli nf 

which is nllocnted u Ip, undivided in­

terest in die association. Suppose fur­
ther llml a taking hy eminent ihnnniii 
reduces the size of one of llir imiis hy 

011% .  In sneh ensi', llie ownership in- 
leresi of nil llie units will lie renlloeiil- 
ed so llml die partially taken unit bus 
u l/p, undivided ilileresl in the roiuimiu 

I'h’liicnls m o l  llie remaillilig it uiiila 
eileh hus il undivided interest in the 

euimiion elements. Thus, the partial­
ly-token unit has a eumiiion eleinnit 

interest equul to of the r o m m o n  el­

ement ilileresl alhinilcd In each uf the 
ulln-r units. Note d u n  this is nut 
equivalent to Ihe puriinlly-tukeii unit 
Inning n .i% undivided interest uml the 

remaining It units curb having a I0';i 

i i v i■ Iii iih'd ilileresl.

ft. Even before the nineudliient fur- 
iiiully acknowledging Ihe ri-alloi-iitiim uf 
percentages required hy Ihis section is 
recorded, the reiilluealiuti ia deemed lo 
have occurred simiillniieouHly with the 
Inking. This rule is nceessary lu a void 
Ihe hiatus tlmt otherwise could occur 
between the Inking nnd the reulluculiuii 
o f  in leresls , votes, aud liabilities.

I 1-108. S u p p l e m e n t a l  G e n e r a l  Principle* of L a w  Applicable

Tlie principles uf l a w  u m l  equity, Including tin- l a w  uf cuipnritliiins |nnd nil- 

Inrnrporntcd iissueliitluusl, tIn* l a w  uf renl properly, a n d  the I n w  relative tu 

eupuiity lu <001 rnet, principal a n d  ngent, i-iuliiciit iluiniiln, estop pel, friiiul, 

llllsrepie-entiilinn, duress, cin-rcliMl, mistake, receivership, substantial p e r f u m e  

u m e ,  nr other viilldntliig nr liivalldutiiig must! siippli-inelil the pruvlsloiis uf 

tiilu I V e i l  o v i c u t  to tin-extent IncuiiHlsletit vvllli tills |Act|.

mc=-HOE
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COM M ENT
1. This Ail displaces evisiing law- uii illustriilioii. nu listing could he ex-

rcluliiig lu rmumiiii ilileresl i-niiimiiui- Imusiive.

tics um l  nl her law uiily us slutnl hy 2. T h e  hracketcd language concern- 

specific sccliiina u m l  hy reiisiilnlhle im- iug iiuilicorpiirulcil associations shnuhl
plication I herefrom, Moreover. iiiiIi-s n  Ik - dclcled if die cmicling slate re-
specifically displuecd tiy this stuiulc, quires iiicor|iuratiun of n unit owners'
cnmiiiou law- rights nrc retained. T h e  association. .See die parallel language
liHliDg given in this sccliuu is merely contained in Sectiuii 3-101.

§ 1-109. Construction against Implicit Repeat

Tills |Ael | being a gciicrnl net Inli-iided Its u  unified cove r a g e  uf Its subject 

unit ter, uu part uf it sluill lie i oust rued lu la* Impliedly rcpculcd liy atlbsc- 

ipient Icgislutlun if llml construct Inn r u n  rciisnimldy be uvuideil.

COM M ENT
TIiiH Bi'ciinu derives frnm Seel inn 1- 

lut uf the U n i f o r m  (‘oinmerciul Cuile.

§ I — 1 10. Unifor m i t y  ol A p p U c - v . o n  a n d  Conitructlon

Tills | Ail | slmll Is: applied n m l  enlist rued so us lu effectuate its gciici'iil 

p u rpose [q, m a k e  u n i f o r m  the l a w  with m s p e i l  lu llir subject uf this |Act| 
mining Hliflcs emii'ling il.

COM M ENT
"I’llin Act slnmlil In: construed in nc- protecting consumers, piirehnsers. and

conliincc with its iiudcrlyiug purpasn jsirruwcrs ugniusl eoniimm interest
uf m a k i n g  llie law iinilurm with re- laiiuiinmily praeliccs which m a y  cause
spiel In nil forms uf c o m m o n  interest imrcasnmihh' risk uf loss tn them. Ac-
Kiiiiiimiiitli'S, us well iis die tuirposes curdingly, Ihe lest of each ai-cliuii

stalcil in die ITcfalury Nidi- uf hiuqili- shuiild lie rend in light uf tlie purpose
fling, clarifying, nml limili'rumng the uu d  pulicy of the rule nr principle in
Inw uf ciimiuiiii iiitereal cuiiiiiiiuiiiies, queslioii, u m l  nlso of the Act as u
pruiimliug die iiilcrslule flow nf funds whule.
lu cuiuliinii interest eiiuinmidlies, mid

§ I — 111. Severability

If a n y  provision of (Ids |Act| nr llie iipplieniiuii llierenr lu n n y  person nr

liieiiiustiiiue.H Is held invalid, lln: Invalidity d u e s  nut nfteil oilier p m v l s l u n s

or iipplienlluns uf this |Acl| w h i c h  c u n  lie given effect nil hunt the Invalid

p m  visions uc nppliculiuiiR, a n d  tu this e n d  the provisions uf lliis | Aft | m e  scv- 
i-mlile.

5 I — 1 12. Unconscionable A g r e e m e n t  or T e r m  ol Contract

(a) Tin* court, u p o n  finding us a m a t t e r  of l a w  llml a  runt m e t  nr runlrat-l 

clause w a s  iincuiisrlunidilc at the* l i m e  I In: void m e t  w a s  m a d e ,  m a y  refuse tu 

enforce Ihe contract, enforce tlie r e m a i n d e r  nf the inutnict without the un- 

cuiiscliiiitdde clause, nr limit the upplicutluil uf uny m u  unschimilde clause In 
order to m o l d  n n  uiiriiusrlimnhlc renull.

lh) W h e n e v e r  il is ehlliui'd, n r  a p p e a r s  tu the euiirt, that a euulrtlet nr any 

ciiidmi-t chiiise is ur m a y  he Hlicnuseinniildc, the pitrlles, in order lu aid the 

court In m a k i n g  the iletermlmilloii, m u s t  lie afforded a reasuiwihle uppurtimlty 
lu present evidence us In:

(I) the euuiiiierehil selling uf the negulialinns;

12) w h e t h e r  u parly h a s  k n o w i n g l y  t a k e n  udviiulage uf the Inaldllly uf 

the ul her parly lensumihly In prulerl hi- inleresls liy rensiiii nf |iliysieal r > 1

or   tut Infiimily, illderney. iiiiddlily In iinderstiiud the language nf the V
agieeiui'iil, nr similur fin t i n s ;
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(.11 llii ' p f fp r l  nm l purjm*»c' n f  t l i r  c n n l r n r t  o r  c l n u s c ;  nm l
( I )  I f  n nn lr ,  nn y  g ro s s  i l l s p n r l ly ,  n l  flip tline* n f  cm i l r n c l ln g ,  b e tw e e n  

l l i r  nm nn i i t  r l in rg c i l  f n r  l l i r  p r n p r r l y  nm l ( l ie  m i n e  o f  H in t  pro |H*rly men- 
p i i rn l  hy  l l i r  p r l r r  n t  w h l r l i  n lm l ln r  p r n p r r l y  ivn s  r rn i l l l y  n l i t n ln n l i l r  In 
p l in l ln r  t r n n p n r t ln n n .  A d l s p n r l l y  h r  (w o rn  t l i r  r n n l r n r t  p r l r r  nm l l l i r  v a l ­
u e  n f  l l ie  p r o p e r l y  m r n s u r r d  by  t h e  p r l r r  n t  w h i c h  n lm l ln r  p r o p e r l y  xvns 
r rn i l l l y  n l i tn ln n l i l r  In n lm l ln r  t r n n n n c t ln n n  clnrn lint , o f  I tnelf ,  r e n d e r  th e  
c o n t r a c t  i in co i is r lonnb lc .

COM M ENT
TIiIr poctlnn In similar to Srrtinn 2 -  TrnnpnrlinnR Art. Tlir rnlinnnlr nnd

1 0 2  of tlie U n i f o r m  t’omiiirrrinl t'oilc coinmrntR prnvidrd In tlirnr sections
nnd Section 1-311 of (be U n i f o r m  L n n d  nrc rqiinlly ap|ilicnlile to lliin Rrction.

5 I - 1 13. O b l ig a t io n  o f  Good F a i t h  
E v e r y  r o n l r n r l  n r  d u t y  g o v e r n e d  liy tl iln | A r l |  l i n pn s rn  nn  n ld lg n l ln n  n f  good 

fn l th  In lln p e r f n r n m n r o  n r  e n f o r c em e n t .

COM M ENT
Thin ncrlion r o Ih forlli n hnsir prin- 

riplr running throughout lliin Art: in 

Irnnnnrtinnn involving c o m m o n  iiilrrrnt 
inmmunities, good fnitli in required in 

the performance nn d  enforermrnl of 

nil Rgreemenln nn<l ilulirn. G o o d  fnitli, 
nn used In this Act, m e n u *  ohnrrvnnre
of two standards: "honesty In fnet", C o m m e r e i n l  Code.

nnd observance of rrnsnnnble Rlniiilnrdn 

nf fnir drnliug. While llir term In nn( 

ilefined. (he term is derived from nnd 
used In Ihe R u n i c  innnnor ns in Srrlion 

1-201 of Ihe U n i f o r m  Siinplifirnllnii of 
U n m l  Transfers Aid, nnd Sections 2- 

103(1) (h) nn d  7-101 of the U n iform

I I —114. R em ed i e s  (o be L ib e r a l l y  A dm in i s t e r e d  
(n) T h e  r em e d i e s  p r o v i d e d  It)- t h i s  [A r t )  nl in ll lie IH tern l1* n d in ln b i t c r c d  to  

l l ie  e n d  Hin t (l ie a g g r i e v e d  p n r t y  In p u t  In n s  good n i tus l l l iu i n s  If t h e  o i l i e r  
p n r l y  lind fu l ly  i i e r fn r in cd .  H ow ev e r ,  rn i i s r ip i r i i t l i i l ,  s | i r r l i t l ,  u r  p u n i t i v e  ilitm- 
n g r s  m ny  no l  lu* n w n r d e d  e x cep t  ns s p e c i f i c a l l y  p r o v i d e d  In Ih i s  | A r l |  n r  hy 
o t h e r  r u le  n f  Inw.

(h) A ny  r i g h t  o r  o b l i g a t io n  d e c l a r e d  hy  (I l ls (A c t )  Is e n f o r c e a b l e  h y  J u d ic ia l  
p ro c e ed in g .

5 I—f 15. A d j u s tm e n t  o f  D o l l a r  A m ou n t s
(n) F r o m  t im e  to  t im e  th e  i l n l ln r  nm n im l s  s p e c i f i e d  In See l  Ions  1-201 nml 

4-101(10(7) m u s t  c h n n g e ,  n s  p r o v i d e d  lit n i i l i s e r l lo u s  (It) nm l («■), n r r n n l l n g  to 
n n d  lo  t h e  e x t e n t  o f  c h a n g e s  In ll ie C o n s u m e r  I ' r l r c  I n d ex  f o r  U r b a n  W nge  
E n r n e r a  n n d  C le r i c a l  W o r k e r s :  U. S . C i ty  A v e r a g e ,  A ll I t em s  1IMS7 — 100, 
c om p i l ed  b y  t l ie  I h i r e a i i  o f  L a b o r  StnllHtlcH, U n i t e d  S l n t e s  D e p a r tm en t ,  o f  L a ­
bo r ,  ( th e  " I n d e x " ) ,  T h e  I n d e x  f o r  Dccem l ie r ,  1070, w l i i r l i  w ns  230, Is t h e  R e f ­
e r e n c e  Rnsc  In d ex .

(b) T h e  d o l l a r  n n io u n ta  s | i e r l f l e d  In S e c t io n s  1-203 n n d  4 -10I(b)(7 ) , a n d  nny  
nm o i in t  R tn ted In (h e  d e c l a r a t i o n  p u r s u a n t  to  t h o s e  s e c t i o n s ,  m u s t  ehn l ige  nn 
. In ly 1 o f  e a c h  y e n r  If Ih e  p e r c e n l n g e  o f  elin iige, e n le u ln lc d  tn  t h e  n e a r e s t  
w ho le  p r r c o n tn g c  p o in t ,  l i e tw e en  Ih e  I n d e x  n t  t h e  e n d  o f  t h e  p r e c e d i n g  y e n r  
n n d  t h e  I l c f e r e i i r e  I t n s e  I n d e x  Is  10 p e r c e n t  o r  m o r e ,  l in t

(I) t h e  p o r t i o n  o f  t h e  p e r r e n t n g e  elin iige In ll ie  I n d ex  In e x c e s s  o f  a 
m u l t i p l e  o f  10 i i e r e e n t  m u s t  lie d i s r e g a r d e d  a n d  Ih e  d o l l a r  a m o u n t s  slinll 
c h a n g e  o n ly  In m u l t i p l e s  o f  10 j i e r con t  o f  t h e  n i n o u n t s  n p p e n r l n g  In ti l l s  
(Ac t)  on  t l ie  d n t e  o f  e n a c tm e n t ;
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(111 t h e  d n l l n r  a m o u n t s  m u s t  n o t  c h n n g e  I f  t h e  nm n t in t s  r e q u i r e d  hy th in 

s e r t l o n  n r e  t h o s e  c u r r e n t l y  In e f f e c t  p u r s u a n t  to  t h i s  (Ac t)  nn a r e s u l t  of 
e n r l l e r  a p p l i c a t i o n  o f  t h i s  p o r t i o n ;  n n d

(III) In no  event, m n y  th e  d n l l n r  a m o u n t s  lie r e d u c ed  lielow th e  sm o n n t s  
n p p e n r l n g  In t i l l s  (Act] nn t h e  d n t e  o f r n n c tm r n t .

(e) I f  ( l ie  I n d e x  Is r e v i s e d  a f t e r  D e cem be r ,  1970, t h e  p e r c e n t a g e  n f  c hnng e  
p u r s u n n t  t o  Mils s e c t i o n  m u s t  tie c n lc n ln te d  on  t h e  h n s l s  o f  Hie r e v i s e d  Index . 
I f  t h e  r e v i s io n  o f  th e  In d e x  r lm n g e s  l l ie  R e f e r e n c e  R a s e  I n d e x ,  n r e v i s e d  R e f ­
e r e n c e  l l n s e  I n d e x  m u s t  tie d e t e rm in e d  hy  m u l t i p l y i n g  t h e  R e f e r e n c e  I tn se  I n ­
d e x  t h e n  n p p l l e n h le  hy (l ie  r e t in s ln g  f n r t o r  f u r n i s h e d  by  t h e  R u r c a i i  o f  Lnlior 
R tn l l s t l e s ,  I f  l l ie  I n d e x  Is s u p e r s e d e d ,  t h e  In d ex  r e f e r r e d  t o  In t h i s  po r t ion  Is 
t h e  one  r e p r e s e n t e d  by  t h e  R u r r n t i  o f  L n l io r  S t a t i s t i c s  n s  r e f l e c t i n g  m on t accn- 
r n l c l y  c h a n g e s  In t h e  p u r c h a s i n g  p o w e r  o f  t h e  d o l l a r  f o r  c o n s um e r s .

T’AJRT II 
A P PL IC A B IL IT Y  

S 1-201. Applicability to N e w  C o m m o n  Interest C o m m u n i t i e s

Exce p t  nn p r o v i d e d  III Ker t lnn s  1-202 nnd  t -203 , t i l l s  | A r l |  n p p l l r s  tn  nil 
r o m m nn  I n te r e s t  cn i innu t i l l l e s  c r e a t e d  w i t h i n  t h i s  R ln le  nT ter th e  r f f r r t l v c  
d n t e  o f  t i l l s  (A e l | .  T h e  p r o v i s io n s  o f  [ I n s e r t  r e f e r e n c e  tn  ni l p r r s c u t  s l n t u l e s  
e x p r e s s l y  n p p l l en h le  to  p ln n n ed  e nm m nn l l l e s ,  c o n d om in ium s ,  c oo p e r a t i v e s ,  nr 
l in r l zn n tn l  p r o p e r l y  re g im e s )  d o  no t  n p p ly  t o  c om m on  I n t e r e s t  c om m u n i t i e s  
c r c n t c d  a f t e r  l l ie  e f f e c t i v e  d a t e  o f  t i l l s  (Ael |.

COM M ENT
T h e  question of the extent to whlrli 

n nlnte slntiitn shnulil npply tn pnrlicu- 

Inr enminon interest romuninilien in­
volves 2  mnjor enneeiiliinl prnhlenis:
(1) whether (lie slnlutr should require 
or (irrmit different resullR for c o m m o n  
interest communities ercnled before 
nn d  after Ihe slntute Inkrs effect; and
(2) whether differences in the forms 

of ownership, nnd the history of their 
development, requires different levels 
nf npplirnldlity lo those various forms.
T w o  conflicting policies nre imsed 

w h e n  considering the npplirnhtlity of 
this Art to "old" nnd " n e w "  r o m m o n  

interrst rnmmonilirs in the enacting 
stale. O n  Ihe one linnd, it Is desirable, 

fur rrnsnnn of uniformity, for the Act 
to apply lo nil r n m m n n  interest cam- 
mtitiilies lorn led ill n particular stale, 
regardless nf whether llie r o m m n n  in- 

IrreNt c o m m u n i t y  w n s  erenled before 
nr nfter ndnptinn nf llie Art in Ihnt 

slate. T n  the extent llml different 
Inws npply within Ihe n a m e  slnlr In 
different c o m m o n  Interest eoiiiinniiilies, 
ennfiisinn results in Ihe minds nf both 

lenders n n d  ransomers. Moreover, hr- 
rnnse nf llie iiindeqoneies nnd linrer- 
tniulirs nf rniiunun ilileresl rnmimini- 

ties ercnled under prior low, if nny, 
nnd lieenuse nf Ihe requirements placed 

nn declarants nnd unit owners' nssorin-

tlnns by this Act which might hierrnse 

the ensls nf n e w  r n m m n n  interest rnm- 
mnnllirs, different mnrki-ts might tend 
lo develop fnr rnnimnii interest rOm- 
luunilies erentrd l*efure nml lifter 
ndnptinn nf Ihe Ac).

O n  the oilier linml, tn m n k r  nil prn 
visions nf Ihis Act niltnmnlirnlly nppli- 
enhle tn "old" enininon interest earn- 

niunitirs miglil vlntnle the rniistilutinn- 
nl prpliitiitinn of impairment uf eon- 

trnets. In addition, nside from tlie 
ronstitiitinnnl issue, nutnnintir npplicn- 

Willy nf the enti e Art nlmnsl rerlnllily 

wou l d  unduly nller the Irgilininle ex- 
peelsllnus of s n m e  present unit owners 
nn d  drrlnrnnts.

Aei-ordiligly. llie phihisn|di.v nf Ihis 

pnrt reflects n desire In maxi m i z e  the 
uniform npplirnhiiily nf the Art In nil 
r n m m n n  interest rullliiltlllilirs in Ihe 
enncting slnlr, while m o l d i n g  Ihe iliffl- 
rullies rnised hy nulnmnlle npplirnlinn 

nf the entire Art In preexisting rnm- 
m n n  interest i-nininuiiille.s.

In carrying nut this philosophy x* ith 
rcsprrt In " n e w  projects, Ihe Ael a p­
plies tn nil r n m m n n  interest rnmniuui- 

lies "erenled" within the slnlr after 
the Art's rifrrlivc dale; ill tlie snme 
lime, special limitations mi llml iqqdi- 
rnldlily nre provided in (lie ease of 
cerlnin n e w  ennpernlives nn d  planned
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eouiiminitie.s in llie following acrtioim. 
This ih (lie effect nf the first senlciicn 
of Ihe m et ion. The actond Hi-iilrnre 
makes clctir llmt ihe provisions of old 
slutiilei: expressly u|i|ilii'nhlv lo com­
mon interest Ccmiiiiiinilics tin not apply 
to comiuou interest coiiinmnilic.s crcut- 
etl after tlie effective dnte of this Act.

"(treat ion" of n c o m m o n  intercat 
c o m m u n i t y  inirauunt to tliia Act occura 
u|kiu rctorilution uf a ilcoluriilion pur- 

aiiflut lo Section 2-101 ; however, the 

dcfinilioii uf "(toiuiuun Intercat C o m -  
luuuity” in Seri inn 1-103(7) content- 
plutea I hut t i c  l a i t u  cuinmon intercat 
cuimmiiiilica n m y  exist, if the nature 
of llie u w n e r a H p  ilileresl fils the defi- 

nitiuu, uuil tlie Act would npply In 
aucli a project. Aliy rent mliile proj­
ect which includes individually o w n e d  

units meeting Ihe dcfinilioii is there­
fore auhjcel tu llie Act if crculed with­

in tlie Klale ufler the Act'a effective 
ilulc. N o  intent to Hiilijcct the project 

lo Ihe Ael is required, u u d  u n  express 
intention lu llie contrary would he in­

valid n o d  ineffective.
T h e  reference in t liis sri-tiuii tu 

"ull present mutates expressly upplicu- 
hle to cuinloiiiiiiiiiiiiH or hiiruuulut 

property regimes" is intended to dis­
tinguish between u atule'a c o n d o m i n i u m  

Biol oilier eiiuhling alulules uu d  those 
statutes which apply not only to cum- 
w o o  Interest romiminiticH, hut lo oilier 

forma of real estate, aucli us I iixiiImiu 
alatiilea or auiidivisioii statutes Thus, 
reference tu the slute'a coiiilomiiiiiiui 

or horlzunlal properly regime colliding 

alulules ahoohl lie included here, while 
references to tuzulioii, subdivision, or 

other atututea which ure not restricted 

aolely to conduiniuioiiis should not lie 

included.

i 1-202. S a m e ;  Exception for S m a l l  Cooperatives

If ii cooperative contains only iiultu rent rioted to noiircaldclitlul uau, or con- t \ V » ^

tains n o  m o r e  l i m n  12 nulls n n d  Is lint subject to a n y  d e v e l o p m e n t  rights, it *

Is subject only In Sections 1 - K M  (Applicability of I/ycn I Ordinances, R e g u l a­

tions, a n d  lliiildiiig Codes) a n d  1-107 ( E m i n e n t  D o m n i n )  of tliia |Act| unless 

the declnrutlun provldea tlmt the entire [Act] Is applicable.

Comment

Section 1-201 providea generally tlmt 
tlie Act applies to ull cooperulivea 

"crculed” within ihe state after I lie 
Act's effective dnte. tinder Section 
1-202, however, only 2  sect ions of tliia 
Act miloinuliciiliy apply to a coopera­

tive created after (lie effective dote of 
lliia Act if I lint cooperative contains 
only 12 units or leas n m l  is nut subject 
to development rights. Importunity, 
Section 1-103, which permits llie lie- 

e-bruut lo determine whether thu coop­

erative intereulu arc renl or personal 
proticrty, dues not apply unless tlie d e­

clarant elects to have tin; entire Act 

npply. Thus, the determination of 
whellii- tlie cooperative interests in ii 
h ii iu i  1 ,■imperative crculed lifter tlie ef­

fective dnte of llie Act lire real or per­
sonal properly n m y  depend on oilier 

at ii le laws. T h e  Act, however, nlso 
permits such u cooperative In elect lo 

he subject to the entire Act.

S 1-203. S a m e ;  Exception for S m a l l  a n d  Limited E x p e n x o  Liability P l a n n e d  

C o m m u n i t i e s

If n pliiiiucd community:
Mi'SC. (1) contains no m o r e  (lion 12 units n m l  In not subject tn n n y  dcvclnp-

t f T  • (^yflncnt rlglits)  or
-> jo) |,rov|dcs, in Its dechirulIon, tlmt llm m i n i m i  a v e r a g e  c o m m o n  e x i m n s e  

liability of ull mills restricted to resident Ini purposes, exclusive or option- 

ul user fees u m l  n n y  Insurance p r e m i u m s  puld by (lie mshiicI iiU oi i , m n y  

not exceed JHH), ns adjusted p u r s u a n t  to Section 1-113 ( A d j u s t m e n t  or 

Dullur A m o u n t s ) ,
10
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It Is subject only to Sections 1-103 (Scpnrnte Titles a n d  Tiixnllnn), 1-100 ( A p­

plicability of fxicnl Ordinances, Regulations, null Riilhliug Cuiles) u m l  I-107 

( E m i n e n t  D o m n i n )  unless Hie declaration provides tlmt tills entire | Act J Is np- 
p l lc n ld e .

COMMENT
Section 1-201 provides generally tlmt 

tin: A d  applies lo nil planned cntnnimi- 
ilics “created" within the stale after 

the A d ’s effective dutc. Section 1- 
203, however, m a k e s  only u few of Ihe 

A d ' s  Ki-dimiH uppliculdc lo either 

planned coiimmuilics coimiining 12 or

fewer units with no development rights 
or lo dc ruiriiruis planned nmiiounities 

—  ua incnsiired by tlie aixe of ila com- 
i i i d i i  ex|K'iiae usscaaincnla— unless the 
planned cuiiinmnity'a declaration inukes 
llm entire Act upplicalde.

5 1-20-1. Afiptlcablllty lo Pre-existing C o m m o n  Interest C o m m u n i t i e s

E x c e p t  us provided lu Section 1-203 (.Sume; E x c eption for S m a l l  Pre-Exist­

ing ('imperatives u n d  Pluniied C o mmunities), Sections 1-103 (Separate Titles 

u n d  Taxation), l-IOtl (Applicability of I m e n  I Ordinances, Regulations, u n d  

llullillng Codes), 1-107 ( E m i n e n t  D o m a i n ) ,  2 - 103 (Cotisti-nvtlim n m l  Validity 

of lleeliirntjoii a n d  Ryluvvs), 2-1IM (Deseriplion of Ittii(s). 2-121 ( M e r g e r  or 

Doiisolbliilitm of Domtuoii Interest Dmnniiiuities), 2-102tu)(l| lliriuigli Pi) n n d  

(II) t h r o u g h  (10) ( P o w e r s  of lluit O w n e r s '  Assiii-inliuii), 3-111 (Tort u u d  tlnu- 

Iniel Until Illy), 3 - 1 III (I,leu for Assessment.s), 3 - I 1 H  (Assoebil toil Records), 

-i 100 (Resales of Units), n m l  -1-117 (Effect of Violation oil Ri g h t s  of Action; 

Attorney's Fees), n m l  Section 1-103 (Definitions) In tin- extent accessory in 

construing u u y  uf (Imsc sections, npply to oil C o m m o n  interest eoiniuunlties 

erenled In tills Slnte Ik1 fore tlie effective d a t e  of this | A d | ;  but those sec­

tions npply only w i t h  res|iect lo events u n d  clrctiiuslnitres occurring ufler 

(be effective dnte of lids | A d |  a n d  d o  nut invalidate existing provisions uf 

llie Idcclurnlioil, bylaws, or plats or planal of those cniiiumu Interest com- 
uiiinllles.

COMMENT
1. This seelioii slates llie general

rules of npplicidiility of the A d  to 

cumtnoii interest i-oomnioiticH which 

were created before tlie effective ilule 
of tliis Aet.

2. T h e  Act adopts i i  novel three- 
stcp npproncli to cniomoo interest 

ciimoiunities erenled before Ihe effec­
tive dole of (lie A d .  First, eerluin 
provisiona of the A d  described in Sec­

tion l-2(M miloiiiulicnllv apply to "olil" 
c o m m o n  interest coinmoiiilics, Iml only 

prospedively, n n d  only in ii milliner 
which dues nut iiivulidule provisions of 

dai'ln rul ions no d  bylaws valid under 
"old" Inw, Second, "old" Inw rciimins 
applicable lu previously erenled c o m ­

m o n  interest coiiiuiiiuities vvln-re not
imlumnliciilly displaced tiy ilic Act. 

Third, under Section l-2llti, ow n e r s  of 
"old" ciiimimii interest i iniiiii un i I ii*s 

m a y  uinciid n n y  provisions of their dec 
In I  i i I  m u  or hv In w s, even if the niiicnd 
uii-nl would mil In- pi-iiiiiiicd hv "old"
Ilia  • -. I.... . I . I i l  •

adopted in iicctiriliiiicu with tin- prove- 

dine required liy "old" la w  uu d  llie ex 
isliug ili'iliirHtitm nn d  bylaws, mol till 

llie substance of the uiiii'iiihndit dm's 

not violate tliis A d .  In addition, as in 
llie ease of " n e w "  projects, special e x­
ceptions un- provided, ill Scdiull I -2(13, 
for "small" projects.

3. Ehihoriiliuii of llie prim-i|des do- 
Ki-rilii-il in llie Inst t'omiileut limy he 
helpful.

First. Section I 2 0 1  provides llmt 

llie eiiilineriilisl provisions iiiitouiiilieid- 
ly apply to c o m m o n  interest coioiinmi- 

lics crculed under pre-existing law, 
even llioiigli im in (ion is Inki-ii l»y tlie 

uuil oivm-rs. M a n y  of llie scdiotis 

which  do upplv should lucii.siiialdr in­
crease llie ability of llie unit ow n e r s  to 

effectively- m a n a g e  t h e  association, uud 
should help lo flll-imrilgc the m o l  M  i n  

hitIIy of c o m m o n  interest i oionmiiilics 

crculed iiioler curlv inmloiiiiiiiiiin slot 
O l e * ,  i * i  m i ' h  i  i  o V n i o f f i i  I  i n  T o  o V ' - i - t
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provisions, nn applied lo "old" c o m m o n  
interest roinotiinilies, nppl.v only lo 
'rvrnls an d  rlrciimslnncfs nrrttrring 

niler llir effective dole nf lids A r t”; 
moreover, llie provisions of lliis Art 
nre subject lo llie provisions nf llie in- 

slriimenls rrrnfing llie cnnuiiiin intcr- 
rsl cniiimiiiiily, nnd tliis Art does not 

ilivnlidnle llmse ilislriimentR.

E X A M T t .E  I 
U n d e r  Srrlion 1-201, Section 4 - 1 0 0  

(Itesnle of flnils) nnlnmnlirnlly np- 
lilies lo "old" r o m m o n  ilileresl enm- 

munilies. Accordingly, uuil ow n e r s  in 
c o m m o n  interest rominimilies estab­

lished prior lo adoption of tlie Art 

would he obligated after the Art's ef­
fective date la provide rrsale rerlifl- 
rntcs to foliire pnrchnsers of unilp. 

However, tlie failure of a unit o w n e r  
In provide riicIi a certificate lo n p u r­
chaser w h o  acquired tlie unit before 

Ihe efferlive dnte of llie Act would not 

crente a rnnse of n d i o n  in (lie pur- 

rlinser, lierau.se tlie conveynnrc w n s  nn 
event occurring before tlie cffcctlec dnte 

of the Art.

E X  A M l ' E E  2  
U n d r r  Srrlion 1-204, S r d i n n  .7-118 

(ARnnrinlinn Records) nntoinnlirnlly 

applies lo "old" r n m m n n  interest c o m ­
munities. A s  a result, n unit owners' 

nsRoelntion of nn “old" c o m m o n  inter­
est c o m m u n i t y  m u d  niniiilnin certain 
finnnrinl records, nnd nil I lie records of 

Hie nssocintinn "shall In: made, reasona­

bly nvnilnhlr for examination liy an y  
unit o w n e r  nnd Ills 1111tl1nri7.nl ngenls", 
even if tlie "old" Inw did not require 

that records lie kept, or ncccss pro­
vided. If tlie ileelnrntlnn nr bylnws, 

however, provided Hint unit ow n e r s  
could not Innpcct llie records nf tlie 

nssocintinn without permission nf tlie 
president of the nssocinlion. the re­
striction In the deelnrntlon would con­

tinue to lie valid nn d  enforceable.

Sernnil. tlie prior laws of llie slate 
relnting In r o m m n n  interest c o m m u n i­

ties nre not repealed hy tliis Act be- 
rnnnr llmse Inws will still npply In prc- 

viniisly-rrenled projects, cxiepl w h e n  
displnrcd. S o m e  sillies nl on e  point 

innile cerlnin provisions nf llirir rnndo- 

iiiini 11 in Rtnlulrs nnlomnlicnlly appll'-a- 
Ide to pre-existing coiidoniiiiiiups. Ill 
cerlnin fiislnnres. Ihis nlleiiipla-rl retro- 

nctive npplicntion lias raised serious 
cnnsliliilinunl qiirslinns, lias cnused 
doiilils to nrise ns lo llie rnnlinued va­

lidity of llmse condominiums, nn d  hns 
crculed genernl ronfiisinn ns to what 

statutory rules should lie npidird.
Third, tlie Act seekn to nllcvinlr nny 

tindesirnhle rniisrqimncrs nf "old" law, 
liv n limited "npl-in" provision, ns pro­
vided in Srrlion l-2IMi. M o r e  sprrifi- 

e 11 Hy. Section 1-2IM5 permits the o w n ­
ers of n pre-existing rominnn interest 

roinmiinily lo lake ndvnolnge of Ihe 
snlnlory prnvisiniis nf this stnlnlc tn 

llie extent Hint can he accomplished 
consistent with the procedures fnr 
a m e n d i n g  the project instruments ns 

spcrifird in those instniiornlR and in 

the prc-cxlsllng stntulc or c o m m o n  

Inw.

E X A M I ' t .E  .1 
tinder most "first gencrntinn" condo­

m i n i u m  statutes, unit ow n e r s  linve no 

p ow e r  lu rrlurnlr iHiundnrics lirlwrcil 

ndjoiniiig units, tinder Section 2-112 
of this A d .  unit ow n e r n  linve such 

power, unless limited liy llie declara­
tion. W h i l e  Section 2 - 1 1 2  does not 

ntilnmnlirnlly apply to "old" c o m m o n  
interest roinintiiiities, if the unit o w n ­
ers nf n pre existing rnintiititiily nioeud 

their ilerlnrnllnn lo prnnit unit owners 
In relocate houndnrie.s, tliis section 
would vnlidntc Ihnl iimriidmriil, even if 

It were invalid under old Inw,

9 1-205. S a m e ;  E x ception for S m a l l  Pre-existing Cooperatives n n d  Planned 

C o m m u n i t i e s

If a  cntiporntlvc nr p l n nned c o m m u n i t y  created within lids Stnte liefore the 

effective dnte of this |Act| contains n o  m o r e  I linn 12 nulls n m l  Is tied subject 

In n n y  dcvrlopinenl rights, Il Is subject only to Srcllnns 1-1(13 (Scpnrnto Ti­

tles n n d  Tnxntlnn), 1 -100 (AppllenhllHy of Lornl (trdlnnnees, RegiitnlIons, n m l  

Riiltdlug Cndes), u m l  1-107 (Emi n e n t  D o m n i n )  unless llie deelurutlnu Is 

n m e n d e d  In conforinlly xvllli nppllrnldc l o w  n n d  wltli llie procedures n n d  re- 

qulrenicnlfl of tlie deelnrnlinn lo tnkc ndvniitnge of llio provisions of Sec­

tion l-2(Ht, In wlilcli ense nil llio srcllnns euiimrriitcd In Scrtlnn J-204 npply 

to Hint cnopernllve or p l n nned rnmmiinlty.

COMMON INTEREST OWNERSHIP § 1-206

COM M ENT
Rerogiiiring Hint pre-Art coopera­

tives or plnnned rnniinonitirs of fewer 

than 12 units ought not to he subject 

to m o r e  rigorous requirements thnn 
stnnll ron|>erntivcH nr planned r o m m o n -  
ilies crented lindrr Ihe Act. tliis sec- 
tinn provides Hint only llm s n m e  sec­

tions applicable lo sinnll n e w  coopera­
tives nr ptniuwd etiliinitinilirs will n|i|d.\ 

lo sinnll pre-Avt cnoper.ilix-es nod 
planned rnminilliitirs, unless the deeln- 

rntinn of n small pre-Aet eoo|ierntive

or planned eninmunilv is ninrnilisl to 
lake ndvnolnge nf llm niimiidmenl pro­
visions of Srrtinn 1-21X1. If sm-h an 

aiimndinent is m a d e  pursuant tn Sec- 
lino 1-21X1, llm emnll pre-Art coopera­
tive or plnnnnl riiinmiiiiily would he 
siibjerl lo nil af tlm provisions apples- 

Ide lo targe pre-Art cnnprrnliirs ami 
plnnned communities, nml further rife- 
lions under Srrtinn 1-21X1 would thru 
Im possible.

5 I-20B. S a m e ;  A m e n d m e n t s  to G o v e r n i n g  Instruments

(n) lu (lie cose of n m e m l m e n t s  to tlie ileelnrntlnn, bylaws, or plnls n n d

plaits of n n v  rnniniou Interest c o m m u n i t y  rrentcd liefiire I lie* effective date nf 
Mils I Act I:

(II If (lie result itrrouipllslird b y  llie n m e i i d m e n l  w n s  permitted b y  Inw 

prior to tills [Ael|, (lie a m e n d m e n t  m n y  Is* ninde elllier In r.iTordnnce 

with llmt Inw, In svltlrb ense llinl I n w  applies to Hull iiliirnditieiil, or It 
n m y  l_x?.ninde u n d e r  Ibis |Arl|; n m l

(2) If llie result iirrmitpllslied l>v tin* iiliioiidmriil Is pcriiillli'd b y  tills

|AelJ, n m l  w n s  not permit led liy b t w  prior lo Ibis |Ael|, llie iiliieiidmenl 
m n y  lie ninde u n d e r  Ibis |Ael|.

(Id A n  n m e m l n i e u l  to tlie tlecliit'iilloii, bvlnws, or plots n m l  plntis iiiitlm-

rlzcd liy tills seelioii lo be ninde u n d e r  llils |,\rt| m u s t  lie n d o p t e d  III conform-
H.v wltli [nppllcntde lnxv| n m l  xvllli (lie procedures n n d  requirements specified

by llmse Instruments. If 1111 niiirmlmrnt grnnls to u n y  pe r s o n  n n y  rlgbls,

powers, or privileges permitted b y  this (ArtI, nil corrclntlvp olillgiitbiiis, llnldl- 
Illes, n n d  restrictions In (bis |Actl nlso apply to tlmt person.

COM MENT
I. Tliis section Irncks closely Hie 

provisions of llm U n iform I'lnmmd 

('miinionily Act n m l  llm Mod e l  llenl 
listnle Cooperative Art a n d  provides n 

straightforward nmrhimisin by whlrli 
llm dnrtiinriils of pre-Aet enminon In­
terest communities n m y  lie nniriulrd In 
lake mlv 1111 Inge of desirnlde provisions 

of llm Act. See the romiimnt to See- 
lion 1-205.

2. In considering Ihe permissible 
iiiiiondiiiriilM uiuler Seelioii 1-2IH1, il is 

iiiipiirtniil lo distinguish between the 

Inw. governing Ihe prneeilure for 
■itiieiiiling dei'biriilimis. nml the sub- 
s-lnnee of Hie nuii'lidiueiils Ihemselves. 
A n  11 iiu-ii'liiieiiI tn the deelnrnlinn of n

• •ooiiioiiily erenled under "ohl” Inw.

• m i  if lieriiiis-silde under this Art. 
luicil lieverllmle'-s- lie iidoptril "ill mil- 
(oiinili uitli the piureihirrs nml re. 

quin o m n l s  «|h  -rifled" b y  llie original 
Misirilloeiils-, no d  ill cilliqdiillicc w itli 
Ho- util low.

EXA V rU i:
Suppose nil "old" rotldiitniliiom dei-lu-

rnlinn n m l  "old" slnle In w  Imlli prnvble 
Hint npprnvnl tiy 1 of Hie null 

ow n e r s  is required lo ninrnd llie decla­
ration. but llm milt o w n e r s  wish to 

a m e n d  the ileylnrnlhoi lo provide for 

(inly 117% of tlm unit owners' approval 
of future iiumtldturltls, ns p d  mil led liy 

Seelioii 2  117 of this Act. T h e
nnmiidnmnl would mil Im xulid unless 

1(X)% nf Hie unit owners approved il, 

hei-niise of llm priieednrnl reoiiiriment 
nf tlm deelnrntlon nnd "aid" law. O n c e  
approx nl, h o w  ever, only (!7% would he 

required for siihseipu-nl iinieiidtuelils.
,'t. This si'iliiin does not mhliess llie 

issue nf cnulriiet rights of onil pur- 
elnisers which inni lie ilffeeled hy
mili'lldliieilts llllder llie n e w  Act.

W l m l l m r  1111 niiii-udliielil K  iffeellxe 
ngninsl unit uwimis w h o  pnri luised 
their units prior to llm rffnliio ihite 
of the Ael un d  prior. I h roI  <■•••
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tliicmliiif'iit in question ia roiitrulll-il by 
tlie contract uml cuiiHtiliiliiiiiul Inw of 
llm Stale.

E X  A  S t i ' I . E :
A s s u m e  “old" M u l e  low required tlmt 

5 %  of llie purchase price uf each unit 
Hold b y  a declarant must be held in es­
crow until all tlie eoinnum elements in 

the c o n d o m i n i u m  nre completed. A s ­

s u m e  further llmt u dcclurnui erenled a 
c o n d o m i n i u m  under "old" Isw, sold It) 

units to piiri-liiisers prior lu llir effec­

tive date of llie Ael, und n o w  is hold­
ing 3 %  of Ihe purchase prices for 
those ID units fu escrow, since the 
c o m m o n  rlcioculH lire not yet complet­
ed. linincdiutrly following Ihe effec­

tive lints of the Act, (he ileelHrunt 

a m e n d s  the ileclnruliuil pursuant to 

Section 1-200 to provide tlmt no es­
c r o w  uf a n y  tsirlioii of the purchase 
price is required. T h e  muriiijiiieiil is 

approved hy I tic requisite voles— nil 
held hy declurnnl— lull mil liy u u y  of 

Ihe 10 unit owners. O n  its fuce, Ihe 

uineiidiiient would nppi'ur lo com ply 
with Ihe provisiouH of Ihis Ael, since it 

ai'-oiiiidishes a result— no escrow —  
which is permitted hy this Act nm l  w u s  

nut permitted hy "old" Inw. W h e t h e r  
that uincudiiieiil is effective, however, 
to either permit the •teelnrniil to ter- 

iiiiimtc the escrow with respect to the 
10 unit owners, or even to Icriniimte 

the escrow s c h e m e  with respect lo fu­
ture unit owners (since Ihe original 10 
owners limy reusulinhly linve expected 

that 5 %  uf nil purchase prices would 
Im held in e s c r o w ) is nut addressed hy 

Ihis Act, Tliut ilelcrmiimliun must he 
bused uii Ihe cmilriictuul nnd cuiistitu- 
timuil rights of the original purchasers.
4. T h e  Inst sentence uf Section 1 - 

2 0 0  addresses the potential problem uf 

a decliiriiiit seeking tu take u n d u e  ud- 
vuiitnge of the uiueiidiiienl provisions 

to a s s u m e  u p o w e r  grunted hy the Ael 
without being subject lu the Act's limi­
tations on Ihe )tower. Tlir lust aenteiiee 

insures llmt, if declarants or other 
persons a s s u m e  a n y  of Ihe p o w e r s  a n d  
rights which Ihe Act grunts, Ihe cor­
relative obligations, liabilities, anil re­

strictions of the A c t  ulso apply lo that 
person, even if the umcmlinciit itself 

does not require llmt result.

E X A M I ' I . E :
A s s u m e  tlmt, pursuant tu the provi­

sions of "old" eoiiduluiiliimi low, u tie 
clnruiil limy exercise control over the 
association for only 3  years from the 
dnte llie c o n d o m i n i u m  is created, toil 
tlie conlrul m a y  lie nmiiiluiiied during 
that period for so long us d-eliirnul 

o w n s  a n y  units. In the nhsem-e uf uuy 
ameiidinent, n provision in the di-flu ra­
tion taking full udvuiituge of llie "old" 
law would be viilid n m l  enliirceiilde. 

A s s u m e  further llml, in the secuml 

yeur following erciilioii uf the condo- 
niinium in qursliun, Ihis Act is adopt- 
ed. T h e  declnrnnt then prnpcilv 

a m e n d s  the drcliiriiliiui pursuunl tn 

Section 1-2IMI tu extend the period of 
decluruiit enulrol for A  years from the 
dale of creation. Tlie ■iiileiullueiil 

would effectively extend control for 2  

iidditiuiml years. Iiccuiise Section ,'i- 

103(d) does not limit llie n u m b e r  of 
the years Ihe dei-laraiit limy specify ns

a control period.
Nevertheless, if the dechironl, before 

llml extended time limit Ims expired, 
conveys 7A percent uf (he units llmt 
m u y  ever he u purl uf the cuiiihiliiini- 

uiii, ur fails fur 2  years lu exercise d e­
velopment rights ur offer units fur 
side in the ordinary course of business, 
Ihe period of declarant cunt rul would 
terminate hy virtue uf the limitations 

ill Section 3~103(d), T l m t  limitation 
is ini|Kisi-d un the di-ilariiiit even if the 
a m e n d m e n t  called for iciiiiliing control 

for so long us u n y  units were o w n e d  
hy declaruiil, an d  despite Ihe provision 
in the “old" law permitting such u re­

striction.
A. In place of llie w o rds ‘‘declarn- 

liuu, bylaws, n m l  plals am i  plans", at 
Ihe end of this .Seelioii, each slilli* 
should insert the appropriate terminol­

ogy fur those dueiimelits under the 

present stale law, ■-.•/. "master deed, 

rules u u d  regulations", etc.
II. This seelioii does not permit o 

pre-existing c o m m o n  interest t-niiiiuiiiii- 

ly lu elect lu c o m e  entirely within Ihe 
provisions uf Ihe Act, disregarding nhl 

Inw. However, the ow n e r s  nf n pie- 
existing couiinuli intercat t o m i m m i l y  
limy elect lo teriuiuiile llie ciiiiimimily 

under pre-existing luvv uml ereule a 
n e w  eoiumuuily which would he subject 

lu ull the provisions of this Ael.

I 1-207. Applicability to Nonrcxldentlal P l a n n e d  C o m m u n l t l e x  

Tills ( A c t )  dues nut npply tu u  p l a n n e d  c o m m u n i t y  In w h i c h  nil iiiiK h  are re­

stricted exclusively to noiircslileiillul u uu unless llie declaration provides Hint
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the (Act) docs npply tu Hint p l a n n e d  c o m m u n i t y .  Tills (Acl| uppllrs tn a 

pl a n n e d  c o m m u n i t y  containing both mills that arc restricted exclusively lo 

iioiircsidciitinl use n n d  ullicr milts tlmt ure nut so restricted, only If the dccln- 

niiluii so provides nr tin- renl entitle compri s i n g  the milts Hint n m y  lie used fur 

residential purposes w o u l d  he n p l a n n e d  c o m m u n i t y  In (lie absence uf (lie 

units tlmt nitty nut lie used fur residential purposes.

COM M ENT
This section provides a choice fur lion if the residential portion would, ill

lion residential plnnm-d communities lu the uhsi-iu e of tlie nonresidentiiil pur-
opl out uf llie A d  nllogdhiT. " M i x e d  tiou. coiisliinlo uf itself u "plaiiiicd
live" projects, on llie oilier liniul, arc coiimiiiiiily" withiu the nieiiniug uf Ihis
subject lo this Act even ia the absence Act.
of words tu llml effect in tlie deiluru-

5 I-2UB. Applicability lo Out-of-state C o m m o n  Inlcrcst C o m m u n i t i e s

Tills | Act | dues mil npply tu c o m m o n  interest cornu ninnies ur milts limited 

uiilside Ihis Suite, lmt the piddle offering statement provisions (Sections 4- 

Iti'J t h rough 4 - IDS; npply tu ull cuntruets for Hie disposition thereof signed In 

(Ids Stale by n n y  party unless e x e m p t  u n d e r  Section 4-101(h) R w + d - tlic a g e n c y

-rsqfutuHmt-rn-ovrMotis .un/h-r Arliele A npplv in n n v  offprint- i|.nr..,.r in il,l»-

S4H4x-tr

COM M ENT
This section refleets llie fu d  linn sold in tlmt stule. However, where

there nre priidieal us well us constilu- sules i-unlruets ure executed wholly
I inn u I limits r.cgiirding the extent tu outside (lie vmieliiig ate.le und rclnte tu

wldcli it sliile'shoidd or iniiy extend its comuiou interest eoiiiiiiiiliilies loented
jiirisdietiuu lo not of slate triuisnc- outside (tie .stale, il s e e m s  m o r e  appro-
lions. A  M u l e  limy, of caiir.se, proper- priate for ihe courts of ihe jnrisdic-
I) exercise ils iiilthority to protect its lion(s) in which tlie culnliimi interest

citizens from fulsc or misleading i n fur - coiiiiiniuity is located und wliere Ihe
inutioii rcgurdiiig culumoii interest Iriiusiicliou occurs to huve jurisdiction
communities locutcd lu other states hut liver the transaction.

A R T I C L E  2

C R E A T I O N .  A L T E R A T I O N ,  A N D  T E R M I N A T I O N  O F  C O M ­

M O N  I N T E R E S T  C O M M U N I T I E S

§ 2-101. Croallon of C o m m o n  Interest C o m m u n i t i e s

(ii) A  c o m m o n  Interest c o m m u n i t y  m u y  lie created p u r s u a n t  to tills |Act| 

only h y  recording a declaration executed In the s n m e  milliner ns n d e e d  nnd, 

in n cooperative, h y  conveying the real catute subject tu llmt (Jeebirnliuii tn 

tlie iiHsncluUoii. Tlie dcchirntliiii m u s t  Is1 recorded in eve r y  |eomily| In 

w h i c h  n n y  portion uf tin- c o m m o n  interest cummttllily Is lucnled n m l  m u s t  In - 

Indexed  |In tin- griinlcc’s index| In tlie inline uf llie ronilmili interest rommiuil- 

ty n n d  llie iissneliitbiii n m l  |iu (lie griiiiior's Index I In tlie inline uf eneli per­

son executing tlie decbirntluii.

Hi) In ii c o n d o m i n i u m ,  n declination, or m i  iimcmlmciit to n dccluiitllnu, 

lidding units m n y  not la- recorded unless (i) nil slruclurul c o m p n u e n t s  u m l  m e  

cliiiiileiil s y s t e m s  nf nil luilldbigs t-niiliiiiilng ur cuiiiprlslng liny mills llierchy 

created lire Slihsliiulllilly cumpleled In u c e o r d n n e e  with llie plans, iis cvbb-itccrl 

by u recorded certificate of completion executed by u n  Independent (tegls- 

tered| engineer, surveyor, or nri-lilteel t-r-ur (il) nnlina; the i-.gciuy bus tip-

II roved -Die ■ ileu-h i-firt-lo rx— r»F— u un-lid nii-n t iii-lbu- m n n iivr p r o scrlbt-d-i n lieclbm B 

W .tfljyj.

COM M ENT
1. llmlcr aiihscclioii In), u c o m m o n  ration. A s  witli nny instrument nffi-ct-

interest romniiinil.v is crcniisl pursuunl iug real estate, tIk- dcelariiliim must he
lu this Act ulily by recording a di-cln- recorded in every recording district in
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wliirli nny portion o f  llm rommon in- 
Ir rcnl romm un i ty  in lo rnlr i l nml must 
Im Inde tcd  in tlm m n n n r r  drsrrilH-d in 
subsec tion (* ) . S p e r i f i r  index ing ru les 
a te  sugg rs l rd  In h rn rk e ts  nml should 
h r  imril in those s ta te s  w l t r r r  thin re- 
nult won III not n l lm rw in r occu r . F o r  
example, the  dec la ra t ion  rommnn lv  linn 
not h r rn  indexed In tlm e m i t t e r ' s  imlrx 
In tlm n nm r nf llm romiunii in te res t 
romn inn l ty .  Moreover , xvlmn mul t ip le  
pe rsons r.xerii lc tlm d re ln rn l io n ,  Ihe 
d ee ln rn t lon  linn o f ten  heen indexed 
Rolely in llm nam e  o f  llm de r ln rnn t nml 
no t in tlm nn tn r ,  fo r  rxnmp le ,  of lend­
e rs  nml o th e r  pe rson s  who m igh t hnvp 
execu ted  the  dcrln rn l io li .  i t c r nn se  it i'r 
im po r t a n t  th n t  the  nnme.n of tlm nsxo- 
e in t inn  nnd nil pe rsons  exer i i t in g  tlm 
dee ln rn t lon  appen r  in llm im lrx in o r ­
d e r  to In rnte  nil i n s t r um e n t s  in tlm 
Innd records, th a t  Isngunge is not In­
c luded in b r s r k c t s .

In  tlm cnRp nf n cnop r rn t lv r .  (Imre is 
n second requ i remen t fo r  c r rn l lo n  in 
Addition to  tlm r r r o r d i n g  requ i rem en ts  
nppli rnb le  to nil rommon il i leres l com- 
n iun i l ie s  dismissed nbnvp. T lm  d e r ln r ­
nn t m us t convoy (lie renl e s ln te  sub ject 
to Hint d e c la r a t ion  to llm nssocinlinn, 
s ince tlm nssocintinn ( in  tlm form of n 
c o rpo ra t ion ,  Iriml o r  o th e r  e n t i ty  dc- 
perilled in Sect ion 3 -101 ;  m us t hnld t i ­
tle to Hint renl e s ta t e .  '. ' Id s  require- 
nmnt mny con t r a s t  w i th  ilm n i r r c n t  
p r n r l l r c  in sonm ju r i s d i r t in nn  under 
which ' l ie de r ln rnn t mny rc ln in  t i t le  In 
tlm renl c s tn ln mil il p ro p r i e tn ry  lenses 
fo r  nil o r  roost un l ln  linrn been execu t­
ed. T h i s  requ iremen t t r n r k s  the la n ­
gu age  of tlm Model I ten l  E s t a t e  Coop­
e ra t iv e  Art.

2. I n  Sect ion 1-103, the  A r t  defines 
llm te rm  " P c r l a r n l l n n "  as  nny in s t r u ­
m en ts ,  however d cnom inn t rd ,  which 
c ren lq  n common In teres t rommun i ty ,  
Inc lud ing nny nmendmen ts  to those In­
s t r um en t s  ; "common In te res t  rnimiiu- 
n l t y ” in t u r n  Is  de f ined an " r r n l  e s ln te  
w i th  reRpeel to which a person, by v i r ­
tu e  of his owne r sh ip  o f n un i t ,  in obli­
ga ted  to pay  fo r  rea l e s ln le  tnxes. In- 
p i i rnn re  p rem iums , in n ln lennn re  o r  im ­
p rovem en t  of o t h e r  renl e s ln l e  d e ­
sc r ibed in n deelnrn t lon . "O w ne rsh ip  
nf n u n i t "  does nn t  include "ho ld ing  n 
leaseho ld In te r es t  o f  less th nn  20 yenrn 
in n un i t ,  in c lud ing renewal op t ions ."
I t  is Im po r ta n t  tu  rea l ize  l lm t o the r 
covcnnn ls .  conditions , n r  r e s t r i c t io n s  
nppllenhle tn tlm rrn l e s ln le  in (he 
rommnn In te res t  roii i in ii ii i ty m igh t lie 
recorded before, o r  n f le r  Ihe in s t r u ­
m en ts  nre  r r r n rd r d  which div ide the 
ren l e s ln te  in to u n i t s  nnd common ele­
men ts .  Unt i l  Ihe nc lun l re ro rd n l ion  nf 
the  do cum en t xvhlrli accomplished Hint

re su l t ,  however , llm cnminnn in te re s t 
c om m un i ty  linn not Imrn erenled.

3. A rommon i l i leres l c ommun i ty  
tins not Is-rn law fu l ly  c rea ted  un less 
the requ i rem en ts  nf tl iis section linve 
hern complied with. Nevertheless , n 
project which meets the defin i t ion of n 
" ronumtn in te res t rnm inu i i i ly "  in S ec ­
tion f-l t t . ‘l(71 is suh jee t to tl iis Ael 
even if tliis n r  o t h e r  sect inns nf tlm 
A d  have not lierii complied with .

•i. Mortgagees ami o th e r  l ienholders 
ne rd  not r \ p i  u l r  llm deelnrn l inn , nml 
fo rec losure o f n inorlgngr- o r  M lmr lieu 
will mil , of itself , t r tn i im i l r  n condo ­
m in ium  nr pliititmd cnimmiiii ty , IFnw- 
ever , if llm t lien is p r io r  lo llm dec la ­
ra t ion  itself,  tlm l ienholde r mny e x ­
c lude Hint rent r s t n t c  frnm dm  rondo- 
m in ium  o r  p lnnned romm un i ty .  .Vcr 
Sec t ion s 2 - t i -H (k l  nml I f ) .  Moreover, 
llm d e r ln rnn t  mny wish to ohtiiin 
ngreenmnls from mortgagees nr m lm r 
lienholders Hint th ey  will give p a r t i a l  
re leases p c rm i l l i n g  lien free convey - 
nn rc  of condom in ium  nr p lanned com ­
m un i ty  un i ts .  S rr  Sec t ion - I - I t  1 (a ) .

A. Except when deve lopment p r o ­
ceeds p u r s u a n t  to Seelio ii A-III3, th is  
Act con temp la te s  l lm l suh s lnn l in t  com ­
plet ion m i l d  Im r rn r lmd before n unit 
m ay lie conveyed. See Sect ion 1-120. 
In  the  case of a condom in ium , s u b s t a n ­
t ial s t r u c t u r a l  comple t ion  is also r e ­
qu ired  before llm rniidniniilittiil is ore- 
nleil. T lm pu rpose  of imposing these 
reqil ireiiienls is to in su re  Hint n p u r ­
c ha se r  will in fuel l i ik r t i t le  to a unit 
which limy he used fo r its in tended 
purpose.

I f  n comlomii iiuni were sniil to con ­
sis t frnm llm beginn ing of a c e r ta in  
n umber  of un i t s ,  even though some of 
l lmse iiiiiln hnd mil yet been comple ted 
o r even begun , se r iou s  prob lems would 
a r ise  if the r em a in ing  un i t s  were never 
ronKlr imled nnd if no obligat ion tn 
rn i i ip le te  Ihe rn n s t r im l in n  rnohl he e n ­
forced ngninsl a ny  solvent person. If 
llie Insolvent owner nf llm unbui l t  
u n i t s  fnileil to pn.V his eimiinnn expense 
assessmen ts , for example , llm unit 
owners '  nssui-iiilhin might he left with 
no remedy except n lieu nf doubtfu l 
va lue  aga ins t mere cubic les of a irspace. 
Moreover , vo les in llm un it owners '  ns 
Roclnlinu could tie assigned to unit s , 
nml those voles could Im cas t ,  even 
though llm un i t s  were never buil t.  
T h e  A d ,  therefo re , requ ire s Hint nig- 
nifiennt con s t ru c t ion  lake  place before 
un i t s  n re  assigned nn i n t e r e s t  in the 
rnmmnn elements, a vole in llm asso ­
c ia t ion , and a sh a re  « f  llm comnmn ex ­
pense liab il i t ies , and  before un i ts  are 
rnnveyed. T h i s  requ i remen t of sub- 
a lm il in l s t r u r l i i r a t  nml nmctmnicul com-
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plei lnn ( o r  tlm alternative bonding 
p r n r e d u r e  and o t h e r  assurances r e ­

qu ired  hy S rc t i o n  A-103) reduces the  
|Kv«nihlllty th n t  a  fa i lu re  to  comple te  
w ill up se t  the expec ta t ion s  n f  purehoR 
era o r  o th e rw ise  h a rm  th e i r  in te re s t s  
In r a s e  th e  dec lnrnn t beeomen in solven t 
a nd  no  so lven t pe rson tins th e  ob l iga­
t ion  to  complete tlm unit.

fl. I n  (Im ense o f  a condominium. 
Sect ion 2-101 (h )  requ ire s th a t  "nil 
s t r u c t u r a l  m m pnn c n t s  a n d  mechanical 
sys tem s of all bu i ld ings con ta in ing  o r  
compris ing  any u n l l n "  whlr l i  will he 
r r r n l e d  hy recording a deelnrn tlon. 
m us t he RtibRtnntinlly completed In a c ­
co rdance  w i th  tlm plans. T lm  in ten t of 
subsec tion (h )  is Hint i f  a n y  bu ild ings 
a r e  dep le ted  on th e  p l a l s  nnd p lans 
wh ich  n re  r equ i red  hy Se r t inn  2 - 100, 
nnd llmse bu ild ings eonta in o r  comprise  
sp n r e s  which he ro ine  un i t s  hy v i r tu e  o f  
r e rn rd ln g  th e  deetnrn tion, t h e  s t r u c tu r a l  
cnm iionentn nnd m er luud rn l  sy s t em s o f  
th ese  bu i ld ings mus t be sub s tan t ia l ly  
comple te  before llm derlnrnl io ii is re- 
rn rd rd .  T h i s  is requ ired even though 
tlm p in ts  a nd  p lan s  recorded pu r s u a n t  
tu Sec t ion 2 —10H depic t only Ihe bound­
a r ie s  nf ttiy,-, hu i ld ings and the  un i t s  
r r r n l e d  ill those buildings, nnd nu t the  
Rlriiel iirnl com pon en t s  o r  mechanical 
sy s tem s  (wlii r l i need no t  lie shown) .
I f llm Imitndnrles o f  un i t s  n t c  nn t d e ­
pleted . o f  course , th en  nn un i t s  nre 
c ren ted . I f  tlm declnrnn t fo ils to com­
ply xvllli th i s  section, t i t le  Is not Af­
fected . Srr. enm men t 8, Imlow.
T h e  ro n re p t  of " s t r u c tu r a l  compo­

nen ts  nl id ineelinnienl sys tem s ' '  is mm 
commonly under s tood  in llm c ons t ruc ­
tion Held a nd  th i s  commen t Is not. In­
tended as n comprehens ive  lint nf llmse 
componen ts .  F o r  rxnmple .  however , 
llm te rm  " s t r u c tu r a l  ro in p o n 'n l s "  Ir 
gene ra l ly  unders tood lo include those 
put l ion s  o f  n building necessary to 
keep a n y  p a r t  nf (Im building front ml* 
lapsing , nml to mnin tn ii i llm bu ild ing In 
n wcqllm r ligh t comlil inn . T h i s  wnuhl 
include llm fn iindnlinns, hea r ing  w r I I s  
und enhunns ,  e x t e r i o r  wnlls. roof , f lnora 
nnd s im i ta r  conipnimul-s. I t  would 
• h-nrly mil inc lude such  components  ns 
in te r io r  mm-hen r ing  p a r t i t ion s ,  su rface  
finishes, i n t e r io r  doo rs ,  r n rp r l i i lg  nnd 
the like. S im i la r ly ,  typ ica l examples id 
"iimchanlenl s y s t em s "  include the  
plumbing. Imnling, a i r  cmidit iouiug nml 
o th e r  like sys tems. W he th e r  n r  lint 
" i-hc lr ir i i l s y s t em s "  n re  included w i th in 
llm inclining iif llm te rm  depends on I-••-iiI prnclice.

7. Sec t ion -1-120 requ i re s  l lm l, lie- 
fure nn ind iv idua l un i t  is ennveyrd. llm 
unit iniisl Im "suh s ln n l in l ly  rnn ip le te i l ."

a c

"Substantial rom p le l iu n "  Is a  well un­
derstood term in tlm construction In­
dustry. F o r  exnnqde, llm American 
Institute of Architects Document A 
201, General Conditions of the Con­
tract f a r  Const rnetlon (1070 12.1 at psrn. 8 .1.3, s la te s :

T lm  P a t e  o f  S ub s ta n t i a l  Comple tion 
o f  t h e  W o rk  . . .  Is th e  dn te  c e r ­
t i f ied by tlm A rch i te c t  when c on s t ru c ­
tion is  suff ic ien t ly  comp le te .  In accord­
ance w i th  t lm C o n t r n c t  Documen ts  
( t h a t  Is, th e  ow n e r - c o n l r a e lu r  Agree­
m en t .  th e  cond i t ions  o f  th e  con t rac t ,  
and t lm spec i f i rn t ion s  nnd a l l  addenda 
and n iodlf icR iiousI , r o  tlm Ow ne r  can 
o r r u p y  o r  u t il ize Ihe  W o rk  . . .
fn r  llm use  f o r  which i t  Is in tended. 
T h i s  s t a n d a r d  is nl*n one of ten u«rd 

by bu ild ing off ic ia ls . in issu ing e rr l i f i -  
r a t e s  o f  o c rupnn ry .  I t do rs  not sag. 
gesl Hint tlm un it is "en t i re ly  n imp lr l -  
e d "  ns Hint te rm  is unders tood in llie 
c ons t ruc t ion  i n d u s t r y ;  lesser deta ils , 
such  u s  s l i ck ing  doors, leak ing win­
dows, o r  some d e r o r n l i i e  i tems, might 
s t i l l  rema in ,  nml the  A i t  <niitenqdnlea 
th n t  they ne rd  tint he r nm p l r l r d  p r io r  
to Inwfiil rnnveynncc.

8. Sec t ion s 2-101 (li) nml 4 -120 re ­
q u i r e  l lm t romple l iun cer t i f i r n l c s  lie 
recorded, o r  local r r r l i f i c n l r s  uf occu­
pancy he Issued, ns ev idence o f  llm 
f a r t  Hint llie requ i red  levels n f roll- 
a t ru e l in n  have  Imrn met .  In llm r a s e  
u f  " s u b s tan t ia l  comple t ion ,"  is sunnre  of 
" a  ce r t i f i c a te  of n re i ipnury  authorized 
liy law ,” ns is romtnonlv requ ired hy 
lo rn l o rd in an c e  n r  s l n l r  bu ild ing codes, 
will suff ice. I luce llm c e r t i f i c a te s  luive 
he rn  reco rded n r  issued, us Ihe ruse 
mny lie, good t i t l e  tn tlm u u i l s  nmy he 
isvnveyeil III re l iance mi llm rc isird It 
is  imssihle, o f  course ,  llm t tlm de r ln r ­
n n t  mny have  foiled In cnn ip lr le  llm 
requ i red  levels o f  cons t m e t  in n :  no e r r -  
t i f i rn t e  o f comple t ion m ay  have  been 
fi led o r  th e  a rch i te c t ,  s u rv ey o r  o r  e n ­
g inee r  ( whichever is a p p r o p r i a t e  in a 
p a r t i c u l a r  ju r isd ic t ion )  mnv have lilr il 
a la lse  ce r l i f i cn t r .  Nttrh n e t s  would 
r r c n t e  n ennse  n f  n r l iu n  in th e  pur- 
e linser under  section 4-117 . hu t would 
no t ntfect the  va l id i ty of llm purchiis- er'.s t i t le  lo  Hie un it .

I). T h e  requ iremen t of 'Vodislnnlin l 
comp le t ion" dues not nmnn llm l the 
dec ln rnn t m us t n u o p l r l r  ni l liuildi iigs 
ill which nil possible un i t s  would lie lo­
ca ted  before c re a t in g  the  condominium .
I f  only some of Hie bu i ld ings in which 
un i t s  limy u l t im a te ly  Im loca ted linve 
heen "s i r t i c l im l ly "  cnniph-led. the  d c -  
c ta rn i i t  m ay  c r e a te  ii rotidoli ii ii iuui ill 
which lie re serves p a r l i c u ln r  d e v e l o p  
mi n t r ig l i is  (Sec t ion  2 lOAln t (S I 1.
In siicli n project, only tlm n o n p M id
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nils might be treated h h  unita frnm 

nc outset, ami tlie dcvclu|iineiit rights 
o n M  be reserved tu ereute additional 
uita, either hy adding fliidifitinul real 
Ante and uuila to the coiiduiiiiiiiuin, 

y creating n e w  units on cumiuun ele- 

leuts, or hy subdividing units prcvi- 
usly created. T h e  optioual units m a y  

ever he completed or added to the 
o n d o m i n i u m ; However, tliia will nut 

ffect the integrity of the c o n d o m i n i u m  

-a originally erected.
10. Requiring "substantial conqdc- 

lou" ef the alriictural eoni|iuiieiits and 

ueeliaiileal ayalema in Ihe huililiugs con- 
bluing or comprising the units in a 
o m l u m i n l u m  m a y  eneuurage creation 

<f m o r e  pliased c o n d o m i n i u m s  under 
Section 2-105 in projects which were 

m c e  io fact built in phases, hut under 
i single non expandable declaration. 

Experience In the several alutcs where 
lignifirantly m o r e  rigorous require- 

nents ure imposed hy stutulc, how- 
:ver, haa s h o w u  that this iloea not ere- 

itc a difficult situation either for the 
leveloper or lender. Moreover, It up- 

liears likely that the size of the initial 
.diaae of a multi-huildiug project will 

tie dictated largely hy c conomim, as oc- 
■urs in most jurisdictions today, rather 
;han this Act. Finally, uiHny lenders 

sod developers ore lucreaaingly sensi­

tive to the secniulary mortguge market 
rei|idrciiients, particularly tlinac nf I lie 

Federal Natiorinl Mortgage Assuciulion 
( F N M A )  and llie Federal H o m e  laiuu 

M ort g a g e  Corporation ( F H L M C ) .  

Experience indicates that the pre-sale 

requirements imposed hy F N M A  un d  
F H L M C  frequently dielnle that multi- 
huildiug projects he structured un a 

phased or cxpauduhlc busie.

11. T b e  requirement of completion 
would he irrclevaut in s o m e  types uf 

c o m m o n  Interest cuminuuities, such as 
campsite condominiums or auiuc subdivi­

sion plulined unit developments where 
the units might consist uf titiiuipruvcd 
lots and tlie nlriqiB.-! above them, with- 

in which each purehuscr would he free 

lu construct or uot construct u resi­
dence. A n y  residence ucliially c o n­

structed would ordiunrily become u 
purt of the "unit" hy llie ductriuu of 

fixtures, hut nuthiug in this Act would 
require un y  residence tu he built before 

the lots cuuhl he treated us units.

12. T h e  term "independent" urclii- 
teet, surveyor ur engineer in subsection 

(b) nnd elsewhere in I lie Act distin­
guishes a n y  siieh professional person 
w h o  acts as un independent contractor 

In his relatiouship to (he declarant or 

lender.

I  2-102. U n i t  B o u n d a r i e s
E x c e p t  as provided h y  the doclnrntlun:
(1) If walls, flours, or cclllngu ure deslgnnted us buuiulurlcs uf u unit, nil 

lath, furring, wullhoard, plasterboard, plaster, paneling, tiles, wullpiiper, 

paint, finished flouring, u n d  n n y  other inaterluls constituting u u y  part uf the 

finished surfaces thereof are n part of (lie unit, n m l  all uthor portions uf the 

walls, floors, or ceilings are a  pnrt uf the cutuinoii elements.

(2) If a n y  chute, flue, duct, wire, conduit, hcurlug wall, bearing column, nr 

a n y  other fixture lies partially within a n d  partially outside the tleslgiiiiled 

boundaries of a  unit, a n y  portion thereof serving only that unit Is it limited 

c o m m o n  element allocated solely lo tlmt unit, a n d  n n y  |Mjrtluu thereof serving 

m o r e  thun on e  unit or a n y  portion of the c o m m o n  elements la a purt uf Ihe 

c o m m o u  elements.
(3) Subject to p a r a g r a p h  (2). all spaces, Interior partitions, u m l  other fix­

tures a n d  I m p r o v e m e n t s  within the bounda r i e s  of u unit ure u purl uf the 

unit. J f i C - K S

(-1) A n y  shutters, awnings, w i n d o w  boxes, doorsteps, stoops, porches,A lmlco- 

nles, patios, u n d  nil exterior dours n n d  w i n d o w s  or other flxlurca d esigned lo 

serve • single unit, but located outside the unit's boundaries, ure limited c o m ­

m o n  elem e n t s  allocated exclusively to that unit.

COM M ENT
1. It Is important for title purposes, to have a clear guide as to which putln

for puriKiacs uf defioiug maintenance of ■ c o m m o n  iutercat c o m m u n i t y  ton-

rri|>oiiaihililiea, and for oilier reasuna stltute the units ami which parts cun-
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M i m i c  c o m m o n  elemcnta. T h i s  Section 
fill* tin- g a p  left w h e n  the dri-lnruliuit 
merely defines unit liuiindnrics in 

terms uf Hours. ceilings nm l  perimetric 
unlit, a n d  is particularly useful in the 
case uf coupcrutivcM, in which the re­

cording uf pint* n m l  plans is nut re­
quired. Nee Section 2-lt>5(iil (51.

T h e  provisions uf Ihis sect inn m a t  lie 

varied, uf roursc. In lln- cxli-iil llmt 
I In- ilcclurmit wishes in imidifv the de­

tails fur a particular ciuiiinoil interest 
■ 111111111111 i t y .

For example, lu a low iihmiae project 
structured iis a isiiiihuiiiiiiiuii ur 

phiiilicit ditiimiiiiity. il n u n  In- desirable 

tlmt the uuil limiudiiries constitute the 
cxlcriur siirfiucs uf Ihe ruuf and exte­

rior walls, xx ii Ii ihe center line of llie 

party walls eulisiiltitilig the pcrimctric 
limiudiiries or the uuila in llmt plane, 

a mi the iinilersurfai-e of llm ' '1 1 1 1 1 1 1 1 
slab dividing llie unit itself frin.. the 
ti lull-r It iug laud. Alii-rimlelv, Ihe 

liuiiiidiiiii-s uf ihe imiis at (lie party 

walls might he extended lu include ill- 

n m l  divisiuii uf underlying laud i 1 -••If. 
Ill those cases- it xxuntil he imippropri- 

ale lur walls. H u m s  an d  ceilings tu he 
ill-signaled as liniiiiihirics. and llie dec- 
laraliuii vv mi Id descrilie the huundnries 
in I lie aliiire iiiimiicr.

2. Tin- iliffcreiilinliuns inn.!-' clc-r 
here. I l l cuiijlllieliuil xx il Ii the prnvi- 

siuu.s ul Sccliuu 3-1(17. will assist in 
minimizing disputes which hint- hisluri- 
ciill.v arisen in ussiM-intion iidiiiiuislra­
tion xviih respect lu liahilily fur repair 

of such tilings us pipes, p u n  lies, and 
ulhrr isiiiipiiiii'lits uf a huilding wliirli 

unit o w n e r s  m a y  etpei-l llu- ussueiutiun 
lu pay fur an d  wliirli the iissiii-intioti 
m u y  wish tu Imva repaired liy unit 
owners. I'ruldems which m a y  aiiaii as 
a result uf negligence ill the use uf

conqioiienlN— sin h lls xluiqis aild pipes 
— ure rcaulved h.v Seelioii fl-107. whiih 

imposes liahilily on 11 unit o w n e r  w l m  
causes d a m a g e  lu cumntoii i-leim-nls. ur 

under the hruader provisions nf Set- 
tiun 3-115(1), which permits the nssu- 
ciatiuu tu assess eumiiiuu expenses 

"caused hy the iiiiNisuidiict of a n y  unit 
uu Her" exclusively against tlmt person. 
This would iiiclqdc, uf course, not ulily 

d a m a g e s  lu cuiiiiuuit clelm-iilH, but fine- 
or i i i i i i s u i i I  service fees, such as clean­
u p  costs, incurred as u result (d the 
unit owner's misuse of the c o m m o n  cl- 
l-IIICIIIS.

3. 'i'lie iliffi-ri-ii 1 in 1 ion between c o m ­

ponents cuimlMilling r o m m o n  elements 
u m l  couqioiieiits whicli lire part uf Ihe 
unit is particularly important in light 

of Section 3-Itl7tal. whi c h  (suhjeet to 
the exceptions therein nn-ni inm-il t
m a k e s  the association responsible fur 

u p k e e p  uf c o m m o n  clelilellts a n d  each 
unit iiwiicr individually responsible for 
upkeep of his unit.

I. T h e  differentiation between unit 
c omponents ami coiiiimui element ioia- 
puiii-iits m a y  ur m a y  nut In- iinpurliiiil 
for iiislirniu-r purposes uinli-r tin- Ait. 

W h ile the I'umniuii elements in a pruj- 

ei-t must always he insured, the units 
themselves need nut he insured liy the 
Assucililiuil unless the projci I eutlluins 
units divided hy horizontal huuuditries. 

Ne e  Scctiuu 3 - 1 13(a) a n d  (b). In a 

"high-rise" configuration, however, Sec­
tion 3 113(a) ciiiilfniplnlcN llmt hath 
will iiiiriiudly he insured hy the assuei- 

ntion (exclusive of improvements ami 

lietlcruieiils in iiuliv iduai units) and 
that the c u m  uf sm-li insurance will he 
a c o m m o n  expense. T l m l  i m n i m m  ex­

pense m n v  he ulhieiiled. however. on ihe 
hnsis of risk if the dechi nil inn so re- 
quires. Nei- .Seelion 3 1 15(c) (ill.

§ 2 - 103. Construction a n d  Validity of Declaration a n d  B y l a w s  

Ini All |iiuv isimis of llu- dci 1st rut (mi n m l  b y l a w s  arc si-vi-nildc. 
ltd Tin* rule n g o l u M  pci pel oil ips lines nut apply lu itcfi-ut uuy provision uf 

Hip di'leiilotion, bylaws, i i i I c k ,  ui- n-giihiliuus nihqili-d piirsimnt lu Si-cliiiu 3 -  
11)2111 ) | l ) .

let In the i-vi-nl of 11 conflict I tel wis'ii llu- provisions of llu- di-rlii rut bill 

11111I llu- bylaws, tin- ih'cliirulioii pri-tnils pxeepi lu H ip  extent tin- di-cluriitiun 
In liicuuslslelit with Ihis | A 1 ■ 11.

(d) Title tn 11 mill u m l  coiiiinuu i-h-iin-nts is mil n-ii d c m l  111111111 rk«-tuhlt* ur 
ulhi'ivvI.M- iiffi-cti-d by n-iisou nf 1111 liisiilisliiiillul f 111 line of tin- declnriilluii to 
cuinply xvllli tills | Ael | W h e t h e r  11 substantial failure i m pairs marketability 

Is mil nffi'i'fcil by llii.-i |Ail|.

COM M ENT
I .  S i i h s r e i i u n  ( h )  dues no t t o t a l l y  

i UX III id' l l  l- l l o -  r u le  Mgiliusl p e r p e l l l i l i e s  
us mqdi i 'd  l o  eu imnon i l i l e r e s l  coin- 
i m i l i l l i i ' S .  T h e  l a n g u ag e  doe s  p r o v id e

l lm l  l lo -  r u l e  ng . i i i i s i  p e rp e t u i t i e s  is in- 
c l l c c t i v c  us l o  d o e i i l o e l i l s  w h i ' h  g o ve rn  
l lo -  eo i i in io ii  in t e r e s t  ■ o m im iu i l y  d u r in g  
l lu - e n t i r e  l i f e  o f  l l o -  p r o j e c t ,  r e g m d
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Imtv lung I IInf should lir. Willi 
ri'«|irrl In deeds nr dcvisr* nf units, 

linvvcvrr. llir pnlii'irs underlying llir 
rnlr njcniii'l perpetuities rnnliintr In 
linve vnliililv n ml rrinniii n|i|ilirnlilr tin- 

ilrr tliin Ai l.
2. In rnnsidi'rlng llir rffrrl n f  fail­

ures lo roin|ily nil li lliis Arl OH lillr 
limiters. snlisri-linn In )  refers only In 
ili fn lr In llir tin Inrnlion —  vvliirli In- 
rliulrs llir pints nml plnns in llir ense 

of con d o m i n i u m s  n ml plnmied rotntniini- 
lire— tirrnnsr llir ilrrlnrnlinn is llir in­
strument vvliirli create* n m l  defines llir 

unils nml loiiinmn rlrinrnls. N o  rrfrr- 
nnt* in innilr In nllirr instruments, 
snrli nn b.vlnwn. Iirrniisr Hirer insirn- 
mrnls linvr nn iin|inrl nn lillr. whether 
nr not rri-nrilril. However, in nil rnsrs 
of vinlnlinns of llm Art. n fnilnrn nf 

llir liv Inws— or nny oilier Instrument 
— In rnni|ity wit li llm Arl, wnulil ruli- 
llr nn v  nffrrtril person lo n|i|irn|irinlr 

rrllrf nnilrr Srrlinn d 117.
3. N o  special |irnliiliilinn ngninsl rn- 

i in I or nllirr forms nf ilisrriinilinlinn is 

inclmlril in this Arl lirninsr llm provi­
sions of grurrnll.v npplicnldr slnlr nml 
federal Inw npply ns ninrli In r n m m n n  
inlrrrsl rnnuminities ns lo nllirr forms 

n f  rrnl rslnlr.
I . S o m e  e x am p le s  m n y  Im lp  l o  c ln r l -  

f y  w l in l  s o r t  o f  d e fe c t s  in  l lm  i l r r l n r n -  
l i o n  n r c  l o  l i r  r e g a rd ed  ns  " i n s o h s t n u -  
I in i ’ * w i l l i i n  l lm  rnenn ing  n f  l l i r  f i r s t  
s r n l r n r r  o f  s u l i s r r l l o n  ( i l l .

Snp iK is r  l lm  i l r r l n r n l i n n  n l l r i r n t r a  
f i n n in n n  r l r n m n l  i n l r r r s l s  In ni l  l l i r  
units, Iml (nils lo imlirnlr l lm  fnrmnln 

fnr l l i r  n l l i n n l i n n  ns required liy Sri- 
l i n n  2-1D7. Tliis w nn l i l  lir  n s n lw l n n -  
t in I ilrfrrl if l lm  unsigned i n l r n ’Sls 
wrrr u n r q n n l ,  hut if nil n u l l s  wrrr ns-

signed iilrniirnl Inlrrrsls il wnnlil lir 
(Hissililr In infrr llml llir linsis nf llir 

nllnmlinn w n s  npmlily— nml llm fnllnrr 
nf llm ilrrlnrnlinn In nny so wnnlil Im
nn insiili.slnnlint ilrfrrl. W r r r  this lo
hnpprn in n r o m m n n  inlrrrsl enmtuuni- 

ly whrrr llm right lo mill i m w  units is

rrsrrvnl, Imwrvrr, il slunihl hr nnlnl
llml n subsequent immnilmrlil lu llir 

ilrrlnrnlinn lidding i m w  unils entilil mil 
iisr nny fnrniiitn nllirr lluin npinlil.v 
fur rrnNnriiling llir rnminou rlrinrnls 
Inlrrrsls unlrss n iliffrrrnl Inrnmln 
wrrr rqiri'lfiid pursunnt In Srrlinn 2- 

107<r).
flllmr rsnmplrs uf iusiihslnnlinl dr- 

frets tlmt might nrrur iurluilr fnilurr 
uf llm ilrrlnrnlinn tn iurluilr llm n n n l  

"rnuilnniinium", "rnnprrnllvr", nr 
"plnnnnl iiiinnnmilv". i i s  rripiiml by 

Srrlinn 2-t0!i(n) (I), nr fnilurr nf llm 
plnls nr plnns in llm rnsr nf rumlo- 
uiiniiini nm l  plnnnnl rummuiiilirs. tu 

t-nuiply snlisfnrliirily with (lir require- 

inrnl nf srrlinn 2-IO!HlM llml llirv hr 
“rlrnr nml legible.” so lime ns limy rnn 

nl Irnsl hr tlrriplirml h.v persona wltli 
pruprr expertise. Fnilurr In nrgllllixr 
llm unit nwimrs' iissnriiilinn nl tlm 
linm specified in Srrlinn <1 -1111 nnilhl 

linl hr i i  ilrfrrl in llm ilri’lnrulinn nl 
nil, n ml wnnlil iml nffrrl llir vnliililv ur 

mnrkrliiliilil.v uf titles' in llir rninninn 
inlrrrsl ruiniuituily. II vvuiihl. Imwrvrr 
hr n vinlnliiiu uf lliis Arl, nml rrrnlr n 

rlnim fnr rrlirf niulrr Srrlinn I 117.
fi. K n r h  slnlr Inis rnsr nr slnlulnry 

Inw ilc.’ilini: vvilli luurkelnliilily of lillrs, 

u m l  llm ipmslinn of whether siihslnn- 
linl fnilurrs nf llir ilrrhirulmu In cum- 
ply vvilli llm Arl nffrrls innrkrlnhilily 

nf lillr should hr •Irlrrnillinl h.v llml 

I nw nml lint liy lliis Arl,

1 3-101. Description ol Units 

A  description uf n unit vv lilt Ii srls forth llm tiittim nf llm rtitntiioti lnlrrrsl 

ruimiiiinlly, llir ( w o r d i n g  ilnlnl fnr llm ilrrlm nl Inn, llm |ruiinl.v I lu whlrli llir 

rniniiiun lnlrrrsl ruiiinniiilly Is lorn led, n m l  llir lilrnlifyInc niiiiilirr uf llm 

mill, Is n legnlly sufficient ili’srrlptlnn nf Mint unit mill nil rights, obligations, 

n m l  lnlrrcstn nppnrtriinut In Mint unit whlrli w r r r  rrrulpil liy llir tlrrlnriiMuu 

nr b.vlnvvs.

COM M ENT
I. T l m  iiilrnt or Ihis srrlinn is Mull 

no description of n mill in u ilrnl. 
Irnsr, ilrnl uf Irnsl. mortgage. nr u n y  

nllirr inslninirnl nr ilniunirnl slmll hr 
subject |u ehiillriigr fnr fnilurr In nmrl 

n n y  rnmnion Inw nr nlhrr require- 
mrnls, so lung i i s  llm rripiirrntrnls uf 

this srrlion nrc snlisfinl. nml so long

Its llm  i lr r ln rn l inn  i l s r l f ,  together with 
l lm  p ln ls  nml p lnns wlii r li  m r  n purl 
nf l l i r  i l r r ln rn l in n ,  pruviilrw n l e g a l l y  
s n f f i r i r u l  i l r s r r ip l in n .
2. T l m  Inst srntrnrr innkrs rlrnr

llml nn Inslrumrnl wliirli ilnrs mrrl 
llmse rnpiirrinrnls inrlmlrs nil inter­
ests nppurtcunnl In llir unit. A s  i i  re-
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   . .  — . . .  . . . . .  H e i i m n n n r y  nnurr vnia CO r o m m n n  rlrmrnls, Ihnl ivrr appurfr-
Ar t  to continue the priwllrc, r o m m o n  nnnt to thnt unit or m n k c  r r f r m m e  lo

In s o m e  Jurlnillrllnns, of dcserlhlng In surveys or sunnrqiirnt amrnilmrutn to
the Instrument conveying tllle lo n unit declarations,
th* c o m m o n  element Inlercnt*, or limit-

!  2 - I0 5 .  C o n t e n t !  of D e c l a r a t i o n  
(n) T h e  i l e e ln rn t ln n  m u s t  r o n ln ln :
(1) t h e  nnmcR o f  t lm  c om m on  I n lo r e s l  c n m m u n l l y  nm l t h e  n s sn r in t io n  nm l a 

n l n t em e n t  t h n t  t h e  co rmnnn I n t e r e s t  c o m m u n i t y  la e i t h e r  n c ondom in ium ,  c oop ­
e r a t i v e ,  o r  p l a n n e d  c o m m u n i t y ;

(2) t h e  n n m e  o f  e v e r y  | c o u n t y i  In w h l r l i  n n y  p n r t  o f  t h e  c om m on  In te r e s t  
r n m m u n l l y  Is n l t u n t c d ;

(3) n le gn l ly  n n f f l c l e n t  d c n c r lp t l o n  o f  t h e  r e n t  e n tn te  In c lu ded  In Ihe  c om ­
m on  I n le r c n t  c o m m u n i t y ;

(1) n R tn t rm e n t  o f  t h e  m a x im u m  n u m b e r  n f  un ltR th n t  t h e  d e r l n r n n t  re- 
ne rven t h e  r i g id  to  c r e n t e ;

(f») In n  c o n d o m i n i u m  nr p l n n n e d  rmnmiinlly, n description uf the boumln- 

rlen nf c n c h  unit erenled liy tlm deelnrntlon, Including M m  nnlt'n Identifying 

numlier or, lu n cnnpcrntlvo. n desrrlpllnn, w h i c h  m n y  he Ivy plnls or plnns. of 

eneli unit erenled b y  tlm deelnrnlinn, Including tlm unit’s Identifying n u m b e r .

I t s  Hire o r  nvunlmr o f  ro om s ,  n n d  I t s  l o r n t l n n  w i t h i n  n b u i l d in g  If II Is w l l l d n  
n b u i l d in g  c n n t n ln lu g  in n re  Minn one  m i l l ;

(0) n d e s c r i p t i o n  o f  n n y  l im i t e d  c om m on  e lem e n t s ,  o l lm r  t h n n  th o se  sp e c i ­
f ied  In S e c t io n  2-102(2) n n d  (-1), n s  p r o v i d e d  In S e c t i o n  2-IOO(b)(lO) n n d ,  In a
p l n n n e d  c om m u n i t y ,  n n y  r e n t  e s l n t e  Mint In o r  m u s t  Im rom e common e le ­
m e n t s ;

(7) n  d e s c r i p t i o n  n f  n n y  r e n l  e s ln t e ,  e x c e p t  r r n l  e s l n l e  s u b j e c t  to  d eve lop ­
m e n t  r i g h t s .  Mint m ny  lm n l lo en led  s u b s e q u e n t l y  n s  l im i t e d  c om m on  e lem en ts ,  
o t h e r  thnn- l im i t e d  c om m on  e lem e n t s  s p e c i f ie d  In S e c t io n  2-102(2) nnd (1), to- . 
g e l lm r  w i th  n s l n t c m e n t  t h n t -W m j  m ny  be so n l l n c n l e d ;  /

(R) n  d e s c r i p t i o n  o f  n n y  d e v e lo p m e n t  r i g h t s  ( S e r t l o n  1-103(11)) a n d  o i l ie r  
sp e c ln l  d e c l n r n n t  r i g h t s  (S e c t io n  1-103(20)) r e s e r v e d  hy  tlm  d e r l n r n n t ,  to- 
g e l l i e r  w i t h  n Icgnlly s u f f i c i e n t  d e s c r i p t i o n  o f  t h e  ren l  estate to  w h l r l i  e ach  
o f  Miorc r i g h t s  nppllcn , n n d  n t im e  l im i t  w i t h i n  w h ic h  enel i n f  th o se  r ig h t s  
m u s t  Im e x e r c i s e d ;

(0 | If n n y  d e v e lo p m en t  r i g h t  m ny  Im e x o r c i s e d  w i th  res|H*ct lo  d i f f e r e n t  pn r-  
c e ls  n f  r e n l  c s t n l e  n t  d i f f e r e n t  Mines, n s l n t c m e n t  In Mint e f f e c t  t o g e th e r  w i th
(I) e i t h e r  n  s l n l e m e n t  f i x in g  t lm  h n um ln r l e n  o f  l lm s e  p o r t i o n s  n n d  re gu ln l ln g  
t h e  o r d e r  In w h i c h  th o s e  p o r t i o n s  m n y  lie s u h j e r t e d  lo  Mm e x e r c i s e  o f  eneli d e ­
v e lo pm en t  r i g h t  o r  n s l n l e n m n t  t h n t  no  n s su rnnceH  n r e  ninde In l lm s e  regnrds ,  
n n d  (II) n s l n t c m e n t  n s  t o  w h e th e r ,  If n n y  d e v e lo pm e n t  r i g h t  In e x e r c i s e d  In 
n n y  p o r t i o n  o f  Mm ren l e s t n t o  s u b j e c t  to  t h n t  d e v e lo p m e n t  r i g id .  Mint d eve lop ­
m e n t  r i g h t  m u s t  Im e x e r c i s e d  In n i l o r  In n n y  n l lm r  p o r t i o n  o f  t h e  r em a in d e r  
n f  Mint r e n l  e s l n t e ;

(10) n n y  o t h e r  c o n d i t i o n s  o r  I lm l lR t lona  u n d e r  w h i c h  t h e  r i g h t s  d e s e r l lm d  In 
p n r n g r n p h  (R) nm y  Im e x e r c i s e d  o r  w i l l  l n p s e ;

(11) nil n l ln rn t l o n  lo  c n ch  u n i t  o f  t h e  n l lo e n l e d  I n t e r e s t s  In Mm m n n n c r  d e ­
s c r ib e d  In .Sec tion 2 -1 07 ;

(12) n n y  r e s t r i c t i o n s  (I) on  use ,  n c cu pnn cy ,  n n d  n l l e n n l l n n  o f  ( l ie  u n i t s ,  s o d
(II) n n  th e  n m o u n t  f o r  w h i c h  n u n i t  m ny  Im so ld  o r  on  Mm n in nm i t  Mint m ny Im 
re c e iv ed  hy  n t in1! nvvncr on sn le ,  c n n d cm nn t l n n ,  o r  c n s u n l ly  lo ss  tn  Mm un i t  
o r  lo  ( h e  c om m on  ' r i t e r c s t  c om m u n i t y ,  n r  on  t e rm i n a t i o n  o f  Mm com m on  In t e r ­
e s t  c o m m u n i t y ;

(13) (l ie  ( rrcnr i l lm .:  d n t n l  f o r  r e c o rd e d  e n s e i n e n t s  n n d  l i c e n se s  n p p u r t e i i n n t  to 
o r  I n c lu d ed  In t h e  c om m on  I n t e r e s t  c o m m u n i t y  o r  to  w h i c h  nny  p n r l l o n  o f  th e  
rn m m n n  I n t e r e s t  c o m m u n i t y  Is o r  m ny  Im rom e  s u h j e e t  by  v i r t u e  o f  n r e s e r v a ­
t ion  In Mm d e r l n r i i l l o u ;  nnd
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5} 4-1UD COMMON INTEREST OWNEItSIIII’
(I I) nil m u t t e r s  required H y  Sections Si— 100. 2-107, 2-108, 2-100, 2-115, 2-110, 

a n d  3 - 1 0.7(d).

(li) Tlie deelurulluii muy cotilulu uuy utlier mutters tlie deelnrutit considers 
n|i|irn|irlule.

COMMENT

1. M n u y  statutes ami utlier regula- 
lory achrmcs in llu; multi-owner proj- 
cel field do not separate llie functions 

uf u recorded dcrlti rill Urn uud uii unrc- 

corded puldic offering stntciueiit nr 
disclosure documents. A n ii rrKult, 
m a n y  uf tlie develuper'H represculu- 

lious tiud assurances concerning liis fu­

ture plans must appear in Die dec la ra ­
tion as well as llie public offering 

statemeut, even though they have 

uulldug to do with the legal structure 

or title of the project. 77tis results in 
duplicative requirements u n d  uimcccs- 

sarity complex declarations.
This Art m a k e s  a functional distinc­

tion between the deeluriitiiui an d  the 

puldic offering statement. 11 only re- 

quirea the deelaraliuii tu contiiiii those 
matters which affect the legal struc­
ture or title of the c o m m o n  intercut 

community. This includes the reserved 

powers of the declarunt to exercise de­
velopment rights within the c o m m o n  
interest community. A  narrative de­
scription of those rights, however, and 
the iHissildc consequences flowing from 

their exercise, nrc required In he dis­
closed only in the puldic offering state­
ment  an d  not in the declaration.

In the case uf c o n d o m i n i u m s  nnd 
plnnned communities, plats nud platm 

are m a d e  part of Ihe declaration hy 
Section 2-100, nm l  their content m a y  

in purt provide s o m e  of the informa­

tion required hy this section.
2. This section requires u statement 

of the n a m e  of the nssocintinn for tho 
c o m m o n  interest c o m m u n i t y  itself, in 
order that the declaration m n y  he in­

dexed in the n a m e  of Ihe ussut-inliuii. 

•S'ee Section 2-101.
3. T h e  Act requires that the decla­

ration for n c o m m o n  interest c o m m u n i­

ty situuted in tw o  or m o r e  recording 
districts he recorded in each of tliosu 

districts. Whi l e  the bracketed lan­

guage refers to the "county" us llio 
recording district in which the declara­
tion is to he recorded, in M u tes where 

recording is d o n e  at thc eily, t o w u  or 
parish level tlm bracketed Innguugo 

should he a m e n d e d  accordingly.
Paragraph (a)(d) requires the de­

clarant to stale the largest n u m b e r  of 
units lie reserves the right lo hiiild. 
This Act imposes no lime limit, m e a ­
sured hy an absolute n u m b e r  of years, 
st Ihe expiration of which Ihe dcelnr- 
aat m u s t  relinquish control of llio us-

aoclulion. Instead, declarant loutrol 
cads w h e n  7 5 %  of Ihe m a x i m u m  n u m ­
ber of units which m a y  he erenled by 
the declarant have been sold, or at the 

cud of n 2-yenr period during which 
development is not proceeding- ■S'ce 
Section 3-103(d). T h e  flexibility af­
forded hy this section m u y  hr i m por­

tant to a declarant us he responds tu 
unanticipated future changes in his 

murkct.
In theory, a declarant might over­

state the m a x i m u m  n u m b e r  of units in 

an attempt to artificially extend the 
period of declarant control, since the 
time might never c o m e  w h e n  a declar­

ant had sold 7 5 %  of that n u m b e r  of 

units. A s  a practical mutter, however, 

ns the following example points out, 

such n practice would not likely 

Hchicve long-term control.

E X A M l ' l . B :
A  declarant reserves Ihe right lo 

build 100 units, even though zoning 
would permit only 75 units on the 
site, nml the declarant actually plans 
on building only 50 units. Ah a re­
sult of Ihe reservation, the ileclaraiit 

would not lose control of the assnein- 

tion under the 7 5 %  rule uluted in S e c­
tion 3-103(d)(l) even w h e n  all 50 
units had heen built nu d  sold, because 
that percentage applies to ull potential 

units, not units actually built. See 
Section 3 - IO.T(d) (i).

However, there are practical c o n­

straints on the declarant's decision in 
this mutter. Substantial exaggeration 

of the future density of the develop­
m e n t  might tend to impede sales of 

unils in that project. Moreover, such 

i i  Htalcmeut might also produce nega­
tive governmental reuclion to proisisals 
which might require local approval.

E v e n  if the declarant did overstate 

the n u m b e r  of units to retain control, 
however, other limitations imposed by 

Section 3-103(d) will require turnover 
at nn appropriate lime. In the e x a m ­

ple, once the declarant hud exercised 

the right to add Ihe last of the 50 
units which he intended tn build, the 2 

year period imposed by Section 3- 
10.7(d) (ii) and (iii) would begin lo run 
and the ilcelaruiit would lose the right 
to control Ihe association 2  years fruin 
the time the last units were lidded, 

even though lie hud reserved Ihe right 
lo add m o r e  uuitH.

COMMON INTEREST OWNERSHIP § 2-105
5. Par a g r a p h  (a)(5) requires thnt 

the Isniiidurirs of cnch unit created hy 

Ihe declaration he identified. T h e  

w o rds "greiilcd by Ihe declaration" e m ­

phasize that, in an expandable project, 

liew units m a y  he created in the future 

hy n m e n d m e n t s  to the declaration, 
liutil those n e w  units ure actually udil- 

ed to the project hy n m e n d i n g  the dec­

laration. however, they urc not unils 
within lli,' m c u n i n g  of that defined 

term, a n d  tl.ey need nut lie described.
f). Section 2 - ld2 m a k e s  it possible 

in m a n y  m i n k  m i n i u m s  or planned c o m ­

munities io sitisfy paragraph (u)(5) 
uf Ihis Hfctior, hy merely providing the 

identifying n u m b e r  of units nml slating 

thnt each unit is Isiandcd hy ils ceiling, 
floor, a n d  walls. T h e  plats and plans 

will s h o w  where those ceilings, floors 

and walls are located, and Kcctiun 2-

11)2 provides all utlier details, except 

to I lie extent Ihe dcchmitioll m a y  m a k e  

additional or cnnlrndfclory specifica­
tions hcctiiiHC of the unique nature of 
the project.

In the case of tunny cooperatives, it 
is possible to satisfy paragraph (a)(5) 

of this Hyf-'fiuii by merely providing Ilia 

identifying iiiiinher of the unit, llie size 
of the unit in square feet or ils n u m ­
ber of rooms, and ils location within a 

building if it is ill a building containing 
limn one unit. Thus, for e x a m -  

it would hr iiossilde to describe a
 pertilive unit us follows: “I'nit
N u m b e r  213, consisting of 8 0 0  square 

feet, located on the fourth floor uf 
Iliiililiug A."

7. Paragraph <a ) (til m a k e s  clear 
lhat lie- limited c o m m o n  elements do- 
scribed in Section 2-102(2) and (I) 

need not lie described in the declara­
tion. T h e s e  limited c o m m o n  elements 

nre typically porches, hahotiies, patios, 
or other amenities w-hich m a y  he in­

cluded in a project. S u c h  improve­
ments are treated hy the Act as limit­

ed c o m m o n  elements, rallu-r than ci­

ther c o m m o n  elements or parts of 

unils, in order lo minimize the alien- 
linn which tin- d o c uments need to give 

them, uu d  to secure the result that 
would lie desired in llie usual case. 
Thus, if these improvements remain 

limited c o m m o n  elements, a n d  Uu spe­
cial provisions concerning t h e m  lire in­
cluded in the decimation, they m a y  ha 

used only h.v llu- unils to which they 

are physically attached; maintenance uf 
those impiovcllicnls lulls! he paid for 

h v the iissoeiiitinii; a n d  such i m prove­

ments need not he specifically referred 
lo in Ihe ileclu rut ion. In the case of 
all c o m m o n  interest ronuittiliilics. ex­
cept cooperatives, |mri lies, balconies 

nml patios must he s h o w n  on the plats

u n d  plnns (Nee Section 2 Klll'.h) (10)), 

IniP other limited c o m m o n  rleinclils de­

scribed in Section 2-11)2(2) and (-1) 
need not he shown.

8. P a r agraph (a)(7) isinlcmpUtcs 
that the eomninu elements in the proj­

ect niNy he Rllocated as limited c o m m o n  

elements at s o m e  future time, citlirr 
hy Ihe declarunt or tlie association, 
l-'or exumplc, a s w i m m i n g  |s>ol might 

serve an entire project during curly 

phases of development. At the unlset 
that pool might he a r o m m o n  element 
which nil Ihe unit ow n e r s  m a y  use. At 

s Inter time, with m o r e  units mol addi­

tions! pools built in subsequent phases, 

either the declarant ur the association 

might determine llmt tlie first |xxd 
should heroine i i  limited eunimun ele­

m e n t  reserved for the use only of nails 
ill the first phase, while the oilier 

pools should he reserved exclusively 

for units in the siihsrqiirut phases. 

Siii'h n potential ulloi-iilimi should be 

ilesi-rihed in the decliiriniou pursuant 

to this Section. T h e  met loot uf subse­

quent nllociilioii is discussed in Seelioii 

2-108.

II. Par a g r a p h  (n)(H) requires llml 
Ihe ileclu rn lion describe ull develop­

me n t  rights mo l  olher spei-inl ih-eluriuil 
rights which tlie decloruiil reserves. 

T h e  declo rot ion m u s t  deserils- the reol 
estate lo which each right applies, and 

slnle the lime limit within vvliirli each 
of those rights most In- exercised. 

T h e  Ael imposes u u  m a x i m u m  lime 

limit for the exercise nf llmse rights, 

nu d  conlcmphilcs llmt those rights 

n m y  he exercised after the period of 
declarant i-iiiitnd Icrminulcs.

IO. Paragraph (al(12|(ii) includes 
cerlnin requirements whi c h  were not 
originally applicable io iiiuduiiiiiiiums 

u n d  pliinm-d I’uiiiiniiuiiics under I'CA 

u m l  I' P C A ,  respectively. Trucking 

M l l l t C A ,  paragraph (n)(l2)(ii) re­

quires the deilarulinu tn Include tillV 
information w h ich n-slticls the nminuit 

for which u unit n u n  to- sold, ur the 
umuiinl to la- rcicivi-il hv it unit o w n e r  

ti I win sale, ruudi-liiiiiiliiiii or cnstmllv 
loss. .Such restrictions nn- im-rcnsiiig- 
Iv c o m m o n  in tin- development of "lim­

ited equity" c o m m o n  interest cum- 
■niiiiiIii-s ur i -i i I i i I u i i i i  interest loiuouuii- 

lies which tire designed to minimize the 

increased value nf llu- i-ummiiii interest 

cuintiiuiiily u p o n  resale in order to pre­
serve Ionising fur o pnrlii iilar iinnme 
group. T h e  Act in u n  w a v  restrhts 
the list1 of stn n p r m  isiuiis, hot dues 
require that explicit provisions lull- 

corning such restrii liutis appear in both 
the ilit-ln ration n m l  llie Public tiffining 
Stnlcment



§ 2-105 COM M ON IN T K U K ST  O W N E RSH IP
11. I’nrnjcrnnli (all If) Is a rrnsa- 

i r f r r r i i r r  In other aertiolis nf llir Act 
* lib'll require llie drrlaratinn In ron- 
inin tmrIIc-nlnr matter*. R o m e  of Iheac 

x r *  linns, mnli nn 2-1117 nn llie allnen- 
linn nf allocated Inlerrnln. will nffrrt 
nil prnjerln. Dlliern. nnrli nn 2-100 nn 
leasehold coniraon Inlerrnl r o m m u n l -  

'le*. will npply only lo particular Inniln 

nf project#.
12. Subsection (b) conlcmplalpn 

llml, In nildillon to the content re­

quired by nubnerllon (n). nllirr matters 
m n y  nlso lie Inrludrd In llie deelnrnlinn 
If llie derlnrnnt nr lender feel llicy nre 
npprnprinle tn the pnrticnlnr project. 
In pnrlirnlnr. llie draftsman nlinnld 

cnrrfully ronnlder n n y  desired prnvl- 
ninnn whirli would vnry nn y  nt llie 
m a n y  neclinnn of Ihe Act w h ere varia­
tion in permitted, including aucli m a t­

ter# an expanding or restricting the an- 

anrintion'a powera.

? 2-106. Leasehold C o m m o n  Interest C o m m u n l l l e s  

(n) A n y  lense the expiration nr termination nf w h i c h  m n y  termlnnle Ihe 

r n m m n n  Inlerrsl r n m m u n l t y  nr reduce lls nlr.e I. nr n nieinoninilnni thereof.| 

m u s t  lie recorded. E v e r y  lessor of llmse Jensen In n rnruleniliiliini nr p l n nned 

c o m m u n i t y  shnll sign the deelnrntlon. T h e  deelnrnlinn m u s t  stnte:

(1) Ihe Ircrorillng tlnlnl fnr the lense |nr n n t nlcmenl of w h e r e  Ihe c o m -  

plele lense inny lie liispecledl;

12) the dnte o n  w h i c h  the lense Is scheduled (n expire;

(2) n Icgnlly sufficient description nf tlie renl eslnte subject to the 

lense;

(4) s n y  rlglil of Ihe unit o w n e r s  to r e d e e m  Ihe reversion n m l  Ihe m n u n c r  

w h e r e b y  Ihone rights m n y  lie exercised, or n sl n t c m e n t  thnt they d o  not 

h n v c  those rights;

(ft) n n y  right nf the unit o w n e r s  In r o m n v o  n n y  lm|iruvemenls xvllhln n 

ronsnnnlilp lime nfler the explrnllnn or termliintlnu of the lense, nr n slnle- 

inent Ihnt thny d o  not h n v p  tlmso Iglds; n n d

(0) n n y  rlglds of (ho unit o w n e r s  lo r e n e w  Ihe lense n n d  llie conditions 

nf n n y  renewal, nr n s l n tcment tlint they tin not linve those rights.

;h) After the deelnrnllun for n lensehold c o n d o m i n i u m  nr leasehold p l n n n e d  

c o m m u n i t y  Is recorded, neither Ihe lessor nor (he lessor’s successor In Interest 

m n y  Icrmlnntc the lensehold Inlerest of n unit o w n e r  w h o  ninkcs timely p a y­

m e n t  of n unit owner's slinre of Ihe rent, n n d  otherwise compiles with nil rnv- 

ciinids which, If violated, w o u l d  entitle the lessor In termlnnle Ihe lense. A  

unit o w n e r ’s lensehold Inlerest In n  c o n d o m i n i u m  or p l nnnnl c o m m u n i t y  Is 

not nffecled h y  fnllure of n n y  olher person to p n y  rent or fulfill n n y  other 

envennnt.

(e) Acquisition nf the lensehold Interest of s n y  unit o w n e r  h y  Ihe o w n e r  of 

Ihe reversion or r e m a i n d e r  does nnt m e r g e  the lensehold n m l  fee simple Inter- 

psls unless the lensehold Interests of nil unit o w n e r s  suhjeet to Ihnt reversion 

nr r e m a i n d e r  nrc n n p d r c d .

(ill If the cxplrntlon or termination of n lense derrenses (he nutnlier of 

unlln In n c o m m o n  Inlerest c o m m u n i t y ,  Ihe nllocntrd Interests m o s t  ls> renllo- 

rnted In nc c o r d n n c e  w i t h  Seetlon 1-I07(ni ns If llmse units h n d  been Inken by 

cm l n . u d  d o m n l n .  Ilenllncntlons m u s t  Iw c o nfirmed hy n n  n m e n d m e n t  tn (he 

deelnrntlon prepared, executed, n n d  recorded h y  the nssnclntlon.

COM M ENT
1. Subsection (a) rcqnlrrn Hint llio 

lessor of n n y  Irnsc In n c o n d o m i n i u m  
or plnnned c o m m u n i t y  wldcb. u p o n  ter- 
mlnntlnn, will termlnnle the condomini­
u m  or plnnned r o m m u n i t y  or reduce its 
sice, must algn the deelnrntlon. Tlda 
requirement invjres Hint tlm lessor bna 
consented to uao of bla Innd aa a c o n­

d o m i n i u m  nr plnnnrd community, Note 
Hint such n sigiinlnrc is not required 

In I lie ense nf n IcnRc In n cnopcrn- 
tivc. Tliis distinction b e t w e e n  (lie 

Ijpes of c o m m o n  Intercat ronuiiimltirs 
trneks Hint mnile hv U C A ,  U I ' C A  nnd 
Mi l  E C  A.
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2. Subsection (n) < I) provides nlter- 
unlive brnekrled Inngunge wliieh alinuld 

be considered by eneli slate Imneil on 
Its prnrlice. In n n y  stale w h e r e  llie 

recording ne(a do nnt apri-lfy the cs- 

Fenlinl terini wliirli m u s t  lie includrd 

hi n memiirnndiim of lense, either tliia 
sertion should be supplemented to 

specify the essential terms, or the 
brnrketed langunge relating In sneli 

nirmnrniidn should he deleted.

.‘I. This section sets nut require, 

mrnls eniireriiing lensehold c o m m o n  in­
terest communities whieh nre nut lypi- 

rnlly eonlnined In the Inws nf most 
slnlr*. In pnrticnlnr. il requires Ihnt 
Ihe drclnrnlinii describe the rights nf 

Ihe unit owners! nr slnle Hint they 
linve nn rights roncrrnliig n variety of 

significant limiters. This sect inn nlso 
eiinlniiis n riiiinher of other eonsnnirr 

protection provisions. H o w e v e r ,  in 
r o l l  Irnsl to Ihe result under some 

slates' eoiidomitiiuni luxes. neither Ihe 
unit owners or the nssis inlion linve n 
statutory right tn rrnewnl nf n lense 
upon leriniiiiitlnii.

•I. Ill Ihe rnsr of lensehold cmiilnniin- 

i m n *  nnd plnnned roummiillirs, the 

uinsl signiflrniil mnller of ronsunirr 
protect inn io this Neelinu is aidiscrlinil

III), wliirli provides Ihnt unit owners 
w h o  pny lhclr''slinre of the rout nf the 
underlying lense m n y  nnt he deprived 
of their enjoyment of ,'ie Irnsrlmhl 
liiemisrs.

S’lihseelion (h) is inlendrd to protect 
llie leasehold riinihiininiuni nr plniiiird 

eoiiiiimtiily "unit owner'' regnrdles* nf 
whether lie is n lessee, sublessee, nr 

even fnrtlier d o w n  in n rim in nf trnn.s- 
fer of lensehold inleresls. S r r  Sertion 
I- lull (M2). Thus, for rxnmple, if Ihe 

"unit nxxner" Is n sublessee, tlie term 

"lessor (nr) his successor in ilileresl" 
includes imt only the lessor, hut nlso 
Ihe lessee.

Subsection (h) further protects llio 

unit o w n e r  h.v assuring llml he will not 
slinre with his fellow- unit ow n e r s  nny 
rnllrrlivc oldigiilinns Inward their c o m­

m o n  lessor. All obligations nre instend 

frnrlbimilixcd so thnt nn unit o w n e r  

run he ninde linhln or otherwise pennl- 
ir.ed for n defnidl hy n n v  of Ids fel­

low*. Thus, it default hy Ihe nxxofln- 
lion in p n y m c u l  of the renl due lo a 
lessor, in n ense where Ihe lense nf 
c o m m o n  elements run tn Ihe nssnein- 
lion, would not permit llo- lessor to 
lerinhinlr cmilimird use of those inin- 
limti elements lie those unit owners 
xx Im then pnv their slinre of Ihe relit.

Soliseeiiou (h) lines mil nddrrss llie 
issue nf whellier n unit inxner's Icininl

m a y  eilre n defnidl h.v the mill owner 

nmirr the unit owner'a lease an a s  to 
prevent termination of the unit IISII- 
nr'a lense.

K X A M I ' I .K :
Aaautne that A  lrn*ra 101) acres nf 

Inml In II fnr Til) yenrs. II, lu tinn. 

lenses Hie e n m r  1(H) nrrrs lo f, for the 

•lurnlion of the 5 0  yenr term, (' ire. 

atea a c o n d o m i n i u m  nn the lensehold 
Innd. nnd thereby becomes tlir ibs bir- 
n n t : Hirrenftrr. b- h-naes n mill in the 

r n m l m n i n i u m  to I*, together with n lense 
of tliia nlloenled undivided interest iti 
the lensehold underlying tlie unit, tor 

Ihe durntinn of the fitt yenr term. Il 
then lenses his uni) I n  E  for n term of 
5  jenrs.

itolh A  nn d  It m u s t  execute the dec- 

Inrnlion: are Section 2-|OtJ(n). Sn
long nn I) in-els his nldignliun* lo I' 

— nr n n y  n.'hcr |*etN0li*— under tlie 
ilerlnriilinu nnd his subtense, |l’s inlrr- 

osl in the lensehold rxny not he Irrtni 

nnteil liv rithrr A. II nr l‘; see Section 
2-100. F o r  thnt ren*oii. A  nn d  It will
likely Inke npprnprinle steps to protect 

their Interests in the event I Iml It 

ninkrs timely p a y m e n t  to t\ if cnlli-d 

fnr in the deejiirntinu or lense, hut f  
fniln to meet his nhlicnlinns tn either 

A  or It. If l> fails to p i m Ve tiun-lv 
|inyment In t*— or In It or A  if those 

persons linve so requireil— then l>‘s in­
terest m n y  lie lerininnled In- Ihe per- 

son entitled lo pnvnirnt, unlexs li is 

entitled tn cure. F, m n y  cure mol 

thereby prevent defnult, Imwrvrr, wily 
if other liuv nf the slnlr permit* 
transferees nf partial interests lo cure 
defaults nf his transferor. Riiiee E  la 

not n unit nxxnrr, hr I* mil entitled lo 
rights under Ihis Ai l.

IInwover. this seelioii does mil per­
mit n unit o w n e r  in n ciioprriilixe lo 

preserve In’s interest in llo- ismperulixr 
tiy paying his p m  m l  ii slime of the 
rent in the event the ns*neinlion fails 

lo pny rent due under n ground |ra*r. 
This distinction flows from llm differ­

ence* in Ihe iiiilurr of n i-iinprriilivr 
nml a londoiiiiliiuin or n plnuio'd mill- 
iniiiiity. n n d  it I r m k s  the disiiiietinii 
ninde by I'I’A  nnd I I't'A, nnd Mltl'I'A.

5, Subsection (ill rims'olrrs llie 
problems erenled wlo-ii li-rmiiniliou of 
n lense reduces the sixo of ii common 
inlerest i-iniiiiiiinily. lu Ihe event llml 
sniiir mills nre llii'ichy witlidrnwn 
from tlm cninmmi inter*st cninmiiitily. 
ri'ii linen I inn of tlm alhieiiied interests 
xxnnhl In- required: the seelioii dr-
M-rihes Imxv that realloeiilion would oc­cur.

4.1



3 COMMON INTEREST OWNERSHIP
) 2-107. Allocation ot Allocated Inleresls

(ii) Tin' declaration m u s t  nlluenlc In e a c h  mill:

(I) In ii rniiiliniiliiliiiii, ii fraction nr pi'm'nlnpe nf iimlii lilril Inlririls III 

llio niiiiiiinii I'lonii'iils n m l  III llio emiiuiuii i'\|ion-i"i nf lln- uNiiii liitlnn 

(Soi lInn .*1 I ITiiuii. n m l  n |>ortlitn nf llio tnlos In llio iissm lnllnii;

lli) In ii i'nn(n'rnll»i'. n n  oiviii'rnlil|i Inlorosl In llio ussncinlliin, n fine- 

I Inn nr | i o i  ix'iilupo nf llio tniiininil cxpciiM'H nf llio liHSnt Inllnn (Soollnli II- 
IIn(nI), n m l  n ]Nirtlnii nf tlio voles In llio nssiicinllnu: mill 

(ill) In a p l a n n e d  cumimiully, h  frncllun nr j h t i v i i I i i k o  nf llio onininon e x­

penses of llio flSKoelntlon (Socilon H-llfi(a)). a n d  n puillnn nf Ilio u i Ic h  lu lln? 

nssoclnllon.

lli) Till1 doolnrullnii m u s t  stale tlie f onmilna used In ostnldlsli iillncntlona uf 

Interests. T h o s e  nllocnllniis n m y  not discriminate In fnvn- uf nulls o w n e d  hy 

llie doolitrnul ur u u  nffllliilo of I lie doolarunt.

(o) If nulls m n y  ho a d d e d  lo nr w i t h d r a w n  f r o m  llio iiuiimun Inlorosl m m -  

Iiiuidly, llio deelnrnlinn iiiusi stale llie funniilua tu lie used In milloenle llie 

ulloeated Inleresls ninnng ull mills Ineluded in the e o i m u m i  Inlorosl cnmmtinl- 

ly nflor llio uddllluu nr withdrawn!.

Id) T h e  doelnrutloii m n y  prnvldo: (I) Ihnt dlfforoni ulhionllmis uf xntcs 

sluill he m m l o  In the units n n  purllrnlnr mill tern specified lu Ihe doclmulhiii: 

(il) fur e u m u lnllve intliip only foe llio p u r pose nf cleelliiK moinl>ors nf the ox- 

eciillvo liuiird: n m l  liiil fur olnss voting u n  s|ioolfled Issues offerilng the (hiss 

If ueeoBSiiry lo prutorl valid liitorosls of llio olnss. A  deoliiriinl m a y  linl uti­

lize eiimiilullvo ur oluss voting fur llie p u rpose uf e x u d i n g  a n y  llmllullun I m ­

posed nil deelarmilH liy I Ills |Aol| nor n m y  iiiiIIh  ounalllnle n olnss Is'onnso 

I h o y  m e  o w n e d  hy ii dooliirnnt.

(e) E x c e p t  fur iiilnur vnrlntluns d u o  lu loiindlug, Ihe s u m  nf llio o m n m u i i  

o\|M'iiso llnhlltllos mid. In n oiimlumlliliim, llio s u m  nf llie undivided Inleresls 

III llio c u m m n n  olomrnls nlhionlod ul liny lime lu nil the mills m u s t  e m  h 

I'ipiul line If slulod us ii fraction ur 10(1 porrcul If staled as u perccnlnge. In 

Ihe event nf iliscropmiey la'lween n n  nlluoiilod Inlorosl n m l  llio lesiill derived 

f r o m  npplhiillun of llio |m *I'Iluoilt fmmiila, Ihe nlhionlod Interest provnlls.

(fl In u ciuuhnnliihim, llie o n m m n i i  elemenls lire mil snbjori lo (uirllllmi, 

n u d  n n y  piirpiiitcd o onveymu-e, o m u m b r n i i o e ,  Jmllolal sale, or oilier volunlury 

or Invnliiiilury Irunsfor of m i  uiullvldod Ilileresl lu llie oniiiuiiui elements 

imulc wlllmiit llio null lo w h i c h  llmt Inlorosl Is iillnrntcd Is void.

(g) In ii oiinporullve, n n y  puipurlod ioiivcyiime. o m u m h r m u e ,  Judicial salo, 

or other vidunlui.v ur liivolmilnry Irunsfor uf u n  o w n e r s h i p  Interest lu llio a s­

sociation m a d e  wllhoul the possoHHiir.v Inlerest lu llie mill in w h i c h  llmt In­

terest la related Is void.

COM M ENT
I. Suhscrlion (a) IreulN nlloetilcd 

inlrrrsls iliffomilly in om-li type of 
i-oniimm ilileresl i-oiiiiminiiy. T h e  dis- 
liuolinns iiunle in purlH (il-(lil) iruok 

I hose m a d e  in ihe oorrcHpundiiiK 
uiiIimi-Iiuli n l  I'CA. I T C A  und M l t K C A .  
t u r  ooiiiluiiduiuins. idnmied oiinuiiuni- 
lios. nml riHiperulives. rc3|Hsiively.

If. Masl existing c o n d o m i n i u m  mat- 
ulos and (sai|ii-ralive doomiionis rciiiiire 

a single ruiuinou laisis. usiodly reluled 
lu llie " \  iilue" n l  llie imiis. In lie. used 

in llie idlueiiliun of ouniiiiiiii element 

imereslu, or ownership inlereuiH in eo- 

opernlives. rules in the iissuciiilioii uud 

(Oiiiiiiun expense linhililies. Kulluwiug 

C C A .  I T C A .  and M l t K C A .  Ihis Ael

depurls riidioully from aucli retpiire- 

ineuls hy prrndtlilig c m  li uf llicse nlln- 
caliuiis lu lie miiilr uu differeni Iiiiscm, 
m i d  h.v prniiitling idlucoliniis which lire 

uiircluied lu value.
Thus, n (oumion ilileresl c o m m u n i -  

ly’s npplionlilo ulhiciilious might lie 
iimih: eipiully mining ull unils. ur in 
lirupiirliriu lo I lie rot n live size nf eneli 
uuil, ur uu Ihe luisis uf uuy other for- 
niiiln llie deelnrunt n m y  m -Ii-i I. regard- 

less uf llie viilim uf llmse unils. Mure- 
over, "size" michl Is; used, fur I'Xllin- 
pie, ill nllm-iiliiiK cumliiim expenses uml 
eiimmuii eleineiit Inleresls (ur owner- 
ship inleresls), while eipmlily is used 
ill nlhiiitlitig voles in Ihe ussiii-iuliuli. 
This Ni-i-iion dues not reipiirr llmt llio

COMMON INTEREST OWNERSHIP § 2-107
(u rn i i ih iH  l ived l>> Ih e  d e e h i r n i i l  h e  jus- 
l i f i e d .  Im l  il d u e s  r e i p i i r e  l lm l  l l a 1 fo r-  
luiil.-is ho «-\ | . In iIIi-il. T h e  s o le  r e s l r i o -  
l i o n  u n  t h e  f i i r in i ih i s  i n  lu- Used in 
t h e s e  ii ll iH-n l inus i s  i l iu l  t h e y  m il  ilis- 
i r i in i i ii i l i -  i n  f n i n r  n l  ll io u n i l s  ow n e d  
h j .  l l ie  dei - l i i r i in t .  ( I l l i e rw j s e ,  em-li u f  
l l i r  s e p i i r u l o  : i Ihnn t io i iH  mux he  u u  u uy  
lu is is  w l i i r l i  I In' i l r r l n r im l  r l iuuxes ,  um l  
liitlii- o f  l l i r  n IIim-ii I io n s  n eed  h r  t i e d  l o  
» uy n l l i r r  u lh i r n l i i i u .

It. AVliiIi- f lu- f l e x i b i l i t y  p e r l u i l l o i l  in 
uII ih n l inns is l a u n d e r  IIi iii i l lm l  rum - 
m ou l t  u sed  lu d u x .  ii is l ik i -ly  l lm l  Ih e  
I r u i l i l i u i . ' d  hiisi-s f u r  id l i i r n l i iu i  w i l l  
lu l i t i i i i i e  h r  used , m i l l  l lm t  ih e  n l ln  
i n l l n n  f u r  u l l  idh ieu le i l  i n l r r r s l s  w i l l  
u l l r i i  he hnsei l nil  »lie sum e  f o rm u la s .  
Mum c m m im i i l ) ,  l lm s e  liuses i iio l iide 
s ize , e i p m l i l i ,  u r  m i n e  u f  u n i l s .  K m  h 
u f  l l n  se is  l l i s r l l s s i 'd  lie luw.

I I f  s i r e  is  i -)iuso ii i ls u lu is is  u f  nl- 
Im III Ion . l l i o  dei III run  I l i l l l s l  I l iuuso lie- 
Iw ee l i  l i  l i i i l l i  e un liri-n u r  lu l i i l i i e .  uui l 
l l i e  i lm i i o  l i l l l s l  l ie im l i i  u le i l  in  l l i e  
i l l i ti l l  u l 1*01 T h e  i l i - r ln r iu i l  m igh t f u r -  
l l i e r  r e f i n e  l l i e  fu r i in ih t  h i .  f u r  e.xmn- 
p le .  r \ i  h o l i n g  i iuhc i i le d  n ren s  f r u in  the
• n l *-i i In I ion u r  In  |>:ir I i ul I \ it is i-miui jug  
•■lu h u re i is  h i  m ean s  u l i i r i i l iu .  
A ga in .  l ln- i l i - . ln  r.i n I in i is i ini l i tn  li- ihe
• Inu re s  he ti l ls l i im le  um l o x p ln i l l  the 
f iir iiiuls i he hits rh i i s en .

.1. Mus t e x i s t i n g  inn ih im in i i i i i i  s l u l -  
i i I i n | i i i r e  l lm l  " m i n e "  In- used ns 
l l i e  lu is is  o f  nit i i lh ie l i l iu l is .  1 ‘ m le r  Ih i s  
A i l  n i l e r l u i i i i i l  is f u r  tu so lo o l  S l i r l l  u 
lu is is  i f  In ‘ ii ishes tu du s o .  F u r  ex* 
ni i ip le .  he m ich l  de s ignm i-  l l i e  " |m r  
l l i l i l e "  u f  em-li U u i l  ns u s lu l i 'd  m i lu h e r  
u f  d u lh i r s  o r  p u i l l l s .  I l n w e t e r .  l l i e  
fu rm i i l i i  used lu  d e \ o l i i | i  l l i o  p a r  v a lu e s  
u f  the m r i i u i s  u n i l s  wuu ld  i iu io  lu  he 
e xp l i i in ed  III l l i e  d c r l n n i t i n u ,  I ' u r  ox- 
a iu p le .  th e  de i -h i rn i i i i l i  f u r  ii Inch  r ise  
p r o j e e l  mix: Ii I d iso lu s i '  l lm l  l l i e  | i n r  m i ­
ne u f  ene li  u u i l  is hir-ed un Ih e  r o l l ! t i l l '  
m e n  i d  n u l l  u u i l  m i the l o w e r  f l o u r s ,  
lu l l  i l i r t e a s e s  In  spt ' l- i f i rd  p e n  r l i l l l g e s  
u l d e s ig na ted  h i l i h e r  le ve ls .  T i l l '  l o r -  
n u l l a  f u r  i l l  l e r i i l i l l i l i g  u rea  in  th is  e x ­
am p le  e nuh l  he f i i r l h e r  r e f in ed  in Ih e  
uta i i i ie r  suggested  in ru ii i l i ii - ii l  I .  u h a ie .  
und uuy  o i l i e r  f n e lu r s  ( s in  h i i s  the 
i li r o i l  i nn in xvliieh a u u i l  f iu -os l  r u n  Id 
nls ii  he g ixei i  we igh t m i  lung ns  the  
weight g i t e n  lu  i*iii Ii Im  l i i r  i< ex- 
p la in ed  in  l ln -  d ee l i i ru l i i i l i .

II. 'I'he p i i tpu se  n l ‘ siil isei I iuli ( i - l  is 
lu  re i | i i i r e  a m u l l  ic t ie i i s i i c  schem e  fu r  
re i i lh ii - i i l iun u f  n l l u r u l e d  i n l e r e s l s  in a 
rnu i in im  i l i l e r e s l  i u i i i l i i i iu i l \  s i i h i n l  in 
de ie lu p l i l i - l i l  r igh ts ,  m u l  a l f u n l  su lne 
n d m i i r i '  i l i s i l i i s i i i e  l u  p i i r r lm s e i s  u f  
u n i l s  in ilu- f i r s t  phase  u f  uu i-xp.i lu ta- 
li le rum i l i i i l i  i n l e r r s l  eu l i l l i i i l l i i l  x id  l am

nl Ii n-iil r  ■ I i n l e r e s l s  wi l l he n -n l luen ln l  if 
ixddiIioimI n u l l s  a r e  milled.

7. S id is i ' r i iu i i  ( d i  r e p r e s e n t s  a sip 
iiifii-niit d e p u r l i i r e  f rnm  llie | , rm  l i t e  in 
linisl M a le s  ru l i r e r i i in p  llie iil loculiuli 
id  t in e s .  T h e  iisiinl ru le  is l lm t n sin- 
p ie iiIIiii-iiiitiii n f  vo les  is nmdi- lu ri lrl i 
u u i l .  Hlul l lm l iilhieiilii.il upp l ie s  lu nil 
im i i i e r s  uu  wh ich  ihusi- xuics nui) Im- 
c i i s i . T h i s  s e r l i u u  r r i u p n i i e s  l lm l  the  
i i ie re i is iup lv  r um p le s  m i l l in '  uf sonic 
( i ro j r e l s  m p i j r e s  d i f f e r e n i  i il lii rniiiuis 
mi l>nrIloidiir i | i i f s l iunx ,  I n f l r r r i i l  nl- 
lin-iititiiis muy  he upp ro | i r i i i l e ,  fu r  ex- 
iiiiiple, in ii p ru j i- r t  w h e r e  luiii iniai ex- 
p en se  l inh i l i l ie s .  u r  l i l l r s l iu l is  , -oure ru 
inp  l i l l r s  nud  r rp i i lu l iu i is .  aff ix I d iffer- 
r u t  u n i l s  d i f f e r e iu ly .
/:\ i u r i . i t . -

In  a m ix ed  r o m m r r r i i d  nnd rc s idem  
l iu l  p rn je i  I. I h r  d r c l i i rn t io n  mipl il pro- 
xiile l lm l n u l l  u u i l  ow n e r  wuuld liuxe 
ill) «*i| i in I xu le  fu r  l l i r  olei limi uf llu*
Il.niril uf  I l i r r i  lu rs .  I l ow rx c r .  mi mul- 
I r r s  r um  rr i l i i lP  ru t i I n n t  uni uf llu- rum  
limn expen se  hmlpi-i,  w ln-rr the  m il l  
mere ii i l  m il l  m l t ie rs | u n  n nun It h i rp r r  
s l in re  llulli t h e i r  p i u p u r l i u n  uf llie lu- 
m l  n u l l s  ih e  r u l e  ul i n u im e r r i n l  m m  
uxx i ilTs miplil  lie ilu reused  su thill  (lie) 
e x r i . i l  Ihe i i i imher nf m l e s  llie resi 
i li ' iimil o w n e r s  hold . A l l e ru a i i v e lx ,  of 
e iu i r se ,  il miplil  lie puss il i le  In Ireul 
i h is  ip ies l iu i i  lls ii rlnss- xulii ip m ii l le r .  
Inn l ln ' dri if ls iu i i i i  is p rux i i led I lex i In li
l.x in l li is s e r l i u u  lu  rh i iu s r  the  must 
n p p r i ip r i i i l r  Mihiliuii.

S. T h i s  sr i  l ion  ierupuiy .es l lm l (here 
m a )  he • e r ln i i i  i i i s tm u e s  in w hu l i  r l ii ss 
xu l in p  in Ihe n.ssMi'iiilimi wuuld he de ­
s i r ab le .  l-'ur e x am p le ,  in a mixed use
p l a n n e d  cuminit t i i l  i u r  ruudiiini iiini ii  
n i l t s i s l i l ip  n l  Iml li ri '—iih'tll ilil mill mill- 
iii ere in l l l i li ls . I h e re  limy he r e r ln i l i  
k in d s  n l  i s su e s  u pon  which  llie resided- 
I in I u r  I'lUiiiiiiTi'inl uu i l  i ixmers shmihl 
in. " a Spei iul m i l l ' ,  a n d  llie del l i e  lie- 
sri ' ili  -d in I 'iiuiiii. ui 7 is i i 111 desired . 
T i  -.iri 'ti' iil util ise uf c l a s s  m i i i i p  In 
llie ili-i lur ii ll l . siih-. eel inn (ill  p e rm i ts  
t l i i s s  xu l inp  mi I y w i th  ri 'spei I lu » |n i  i 
fil 'd i ssues d l r e e l l l  l l t f e i l l l ip  llie desip- 
lu l led  c la s s  mul u n i t  i n so f a r  a s  l in e s -  
sar. i In p iu l e e l  xa ln l  i i i l i ' i e s i s  uf llu- 
d e s ip i i a l ed  c la ss .
I . \  I I I I ' I  I ! :

O w n e r s  uf luxx n liuiise ulii ls , in n 
s i l ip le  p r n j e e l  en i l s i s i in p  n f  hut li ttilxll 
l iuuso nnd  l i iph -r ise  h i i i ld iups . miplil 
| i r n p e r l i  c i i i s t i l u i e  n s . p a r a l e  c la ss  fur 
p l i rpu se s  u f  l u l i l ip  nil expel ld l l l i r i 's  III - 
lee i i i ip  m i l l  ilu- l uw n  hinisc un i ls ,  lad 
(hex tmph i  l ad  he |n - r i i i i t led xule b.x 
•'Ills' "  l u l l s  |„ r  llu- Use of finll il i i ' s 
Used tl l l ie  un i ls .
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§ Z - U j i  COMMON IN 1 h l f h .S I  m u x r .  u . n i  i ■

Tlir siihxertinii furllirr provides tlmt 
llir ilrclnrnnl m s y  not use llir rlnss 

inline device fnr llir purpose nf evnd- 
ii'E nny limitnlinn im|msed nil ilnlnr- 

mil* liv llii* ,\il (r.R., In nininlniti de- 
rlnmnl rnnlrnl hryntnl llir period per­
mitted liy Section 3- 103.)

10. Tlir Inst r l m m e  nf Riihserlioii 

(ill firolilhiln n |irnrlirr r-nmninn ill 
plnnnnl communities, where um.'s 

o w n e d  hy ilrrlnrnnl innHilnlc n sepn- 

rnlf clss* nf unils for voline nml nllirr

piir|tn*e*. U p o n  transfer of lillr. 
those noil* lose these linirr finiirnltlr 

inline richl*. Tills section m a k e *  
ilrnr llml llir voles nml nllirr sllri- 

Imlrs nf ownership nf n unit lim.V r.ut 
chance liy virtue nf llir iilrnllly nf llie 
owner. Tlir Arl provides nllirr, n m r r  

linlnmnl. devices fnr llm«r i-ircum- 
stmus-s which snrli classes wrrr legiti- 

timlrl.v intended In nddrcs*. principally 

ilrrlnrnnl control nf llir nssnrintion. 

.SVr Srrlion 3-l(13(«l).

! 2 — I OB. Limited C o m m o n  E l e m e n t s

(n) K t c r p l  f o r  l lm  l im i t e d  n u u m n i i  r l r i n r n l s  i l r s r r l l i r i l  In S c r l l n u  2-10212) 
nm l (■<), fl ic i l r r l n r n l i n n  m u s t  s p e c i fy  In iv li l i l i m i l l  n r  m i l l s  c n ch  l lm l l r i l  rnm -  
ninn c l rm n n t  Is n l lo r u l r i l .  An n l ln rn f ln n  m ny  lin t In* n l l r r n l  w i t h o u t  l l i r  rn n -  
s r n f  n f  t lm  m il l  n i v n r r s  w lm s e  m i l l s  n r r  n f f r r l r i l .

(li) Kx i’e p l  n s  llie* i l r r l n r n l i n n  u l l i r r w l s r  p r o v id e s ,  n l lm l l r i l  ro nm m i i  r l n n r n f  
m ny  Ik* r c n l lm n t e d  liy nn  n m rm lm r n t  In I lip i l r r l n r n l i n n  e x e c u t e d  liy I h r  m i l t  
o w n e r s  Ih 'I iv c c ii n r  nmuiiR w ho se  m i l l s  l lm  r rn l l im n l ln n  Is m nd r ,  T lm  p r r sm i s  
e x o e u t l n c  llm n m r n d n m n l  s l in l l  p r o v i d e  n r o p y  l lm rm f  In l lm  n s sn c ln l lm i ,  
w h ich  shn l l  r e c o rd  II. T lm  n m rn d nm n l  m u s t  Im r r r n r d r d  In llm i i nm r s  o f  l lm 
p n r l l r s  nnd  l lm  cn tnmn ii l n l r r r s l  r n m m u n l l y .

(c) A c om m on  e l e m e n t  no t p r e v i o u s l y  n l lo e n l e d  n s  n l im i t e d  c om m on  r l r -  
m r n t  m n y  lie so  n l h i r n t r i l  on ly  p u r s u n i i t  In p r o v i s io n s  In l lm  d r r l n r n l h u i  m n d r  
In n r c n r d n m e  *v!!h S r r l i n n  2~103(n)|7) . T lm  n lhw n t lm i s  m u s t  Im m n d r  hy 
nm c n dm en l s  lo  l lm  i l r r l n r n l i n n .

COMMENT
I. Kike nil nllirr rnnimnn elrmitnfn, 

limllril riiinninn elements nrc n w n r d  hy 
llir iiNsnrinlhui. T l m  nsr nf n limllril 
rnnimnn rlrinrnl, linwcvrr, is rrsrrvril 
In Irss tlinn nil nf Ihr noil o n  imrn. 
Clilrss (hr drrlnrnllnii provides other­
wise. llir nssocintinn is responsible f»r 
llm npki.'-p of ii liniilrd r o m m o n  rlr- 
iiirnl m u l  llir i'n»( of r i i i I i  upkrrp is 
nssrssrd npniiist nil Ihr units, .SVr 
Srcllnns 3-107(n) nm l  Jl-I lfi(e)( D .  
This might Include tlm rnsis of re­

painting nil sliullrrs or hnhiiiiirs, for 
fimnple, wliirli nrr limllril roniinnn el- 

rinrnts pursuant lo Srrlion 2 - 1 0 2 0 ) .  
Arrnrilionly. t hr re n m y  hr orrnsinns 
wlmrc, In mrci the rxprrlnllnns of 

owiirrs nnd lo linvr rnsls h o m e  direct-
l.v hy llmsr w h o  benefit from those 
nnmnitlrs, llm ilnliirnllnn might pro- 

vhlr Ihnt Ihr eosls will hr Imrim, not 

h y  nil unit nwnrrs ns purl of llirir 
r o m m o n  expense nssessmrnls, lint only 
hy tlm on iirrn lo whlrli llir liinilril 
rnminon rlrinrnls nrr iissigiinl.

2. T l m  usr nf rnniiuoii clrnimls 
which ore not "liniilrd" willdn llie

nirntiing of Ihis Art m n y  nrvrrllmlrss 

lie rrslrirlrd liy llir uuil nivnrrs' i i s s u - 

rinlinn pursuant lo llm powers nr| 
fnrlh in Srrlinn ,1 102(h) fill nml (101, 
unless llml power is thuilcit in Ihr dee- 

Inrnlion. Ktir rvninplr. llir nssnelnlbm 

might nssign resrrvril parking spnrr.s 
In ilrsigiinleil unit nwnrrs. nr even In 
prrsons w h o  nrr not tmil ownrrs. 

Kuril n perking s p u n ,  would diffrr 
from n limited roniinnn rlrinrnl iu llmt 

ils use wuuld lie nirrrlj n personal 

ricl'l of the prrsnn tn wlmni it is as­
signed nml lliis section would mil linve 
In hr rninplird with In tillnriile it nr tn 

rrnllnmlr it.
.7. Itrriinsr n mortgage. drril nf 

Irnsl, nr security inlrrrsl m n y  restrict 
llm borrower's right lo Irnnsfrr (lie 

use of n liniilrd cmuninii rlrinrnl vvilli- 
mil Ihr lender's ronsrnl, llir terms of 

llm rnriuulirnurr should hr evmnhicd I n  

drlrrmiim ivlirllmr llm lender's ciuisrnl 
nr release Is needed In Irnnsfrr Hint 
rinhl of use In nunllmr person.
■f. K i-p nlso CoinmrnlH 7 mill H  In 

Srrlinn 2-103.
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} 2-109. P l a i t  nnd  P lan a

In) P i n t s  n n d  p l n n s  n r r  n p n r t  n f  t h e  d e r l n r n l h u i ,  n n d  n r e  r e q u i r e d  fo r  nil
r o m m n n  I n t e r e s t  c o m m u n i t i e s  e x c e p t  r n o |m rn l l v e s .  K r p n r n l e  p l n l s  n n d  p lnn s
n r e  un i r e q u i r e d  h y  t h i s  | A r l |  I f  nil llm liifnrmnllnn r e q u i r e d  hy t h i s  nrcilnn
Is r n u l n l u e d  In e i t h e r  n p in t  o r  p ln n .  K nch  p in t  n u d  p ln u  m u s t  1h» r l r n r  n n d
leg ib l e  n n d  c n u t n ln  n r e r l i r i r n t l o n  t h n t  t h e  p i n t  n r  p ln n  cnnlnlns n i l  In fn rmn- 
th i l l  r e q u i r e d  liy t i l l s  s r r l i n n .

(h) Knr l i  p in t m u s t  s h o w :
f l )  l lm n n m e  nm l n s u r v e y  n r  go i io rn l  s r h r m n l l c  in n p  n f  l lm  e n t i r e  c om ­

m on  I n t e r e s t  r im im t i i i t l y ;
(2) Ih e  l u n i l l im  nm l d im e n s i o n s  o f  n i l  r r n l  e s l n t e  n o t  s u b j e c t  tn  d ev r l n p .

i imnf r l g ld s ,  n r  s u h j r r t  o n ly  l o  l lm  d e i r h q u i i r n t  r i c l i l  (o w l l l u l r nw ,  nm l
l lm lo rn l  Ion n u d  d im e n s i o n s  n f  n i l  e x i s t i n g  Im p r o v rm r u l s  iv l l l l ln  l lm t  r r n l  e s l n l e ;

(3) n  Icgn l ly  s u f f i c i e n t  d e s r r l p l l n n  o f  n n y  r e n l  e s l n l e  s u h j e r l  lo  d ev e lo p ­
m e n t  r i g h t s ,  lu h e le d  lo  I d en t i f y  t h e  r i g h t s  n p p l l en h le  In  o n r h  p a r c e l :

f 1) l lm  e x t e n t  o f  n n y  e t ie r o n ch nm i i l s  hy n r  u p o n  nn y  p o r t i o n  o f  l lm  
c om m on  I n l e r e s t  c o m m u n i t y ;

(3) In Ihe  e x t e n t  fen s lh le .  n l e cn l ly  s u f f i c i e n t  d e s c r i p t i o n  o f  ni l ense- 
i n e n t s  s e r v in g  n r  b u r d e n i n g  n n y  p o r t i o n  o f  l lm  c om m on  In le r e s t  c om m u n i ­
t y :

(0) l lm  lo c a t io n  nm l d im e n s i o n s  o f  n n y  v e r t i c a l  u n i t  Im t i i idn r l r*  no t
s h o w n ' o r  p r o j e c t e d  o n  p l n n s  r e c o r d e d  p u r s im o t  t o  s u b f te r l l o n  fd ) n n d  t h n t  
u n i t ' s  I d e n t i f y in g  n u m lm r ;

(7) l lm  In r n th m  w i t h  r e f e r e n r e  t o  n n  e s l n h l l s lm d  d n tm n  o f  nny  horizon- 
In i u n i t  h n u u d n r i e s  no ! s h o w n  o r  p r o j e c t e d  on  p l n n s  r r r n r d r d  p n r s n n n t  to 
s u h s e c l l n n  (d ) nm l  I h n t  u n i t ' s  I d e n t i f y in g  n u i n h e r ;

1-1) n le g a l ly  s u f f i c i e n t  d e s c r l t d l o n  of n n y  r e n l  e s l n l e  In w h i c h  Ih e  u n i t
o w n e r s  w i l l  ow n  on ly  mi e s t n l e  f o r  y e n r s ,  I n h e l r d  n s  " l e n s e h o ld  r r n l  e s ­l n t e " :

(-')) t h e  d l s l n n r e  l i e tw c cn  n o n - ro i i t l g n n u s  p n r e e l s  o f  r e n l  e s l n t e  c om p r i s ­
in g  l lm  c om m on  I n l e r e s t  c o m m u n i t y ;

(10) t h e  hm ii lh in  n u d  d im e n s i o n s  o f  l lm l l r i l  c om m on  e l r n m n l s .  In c lud ing  
porelmsTMinlconles n n d  pn t l n s ,  o t h e r  t h n n  p n r k l n g  s p a c e s  nm l t h e  o th e r  
l im i t e d  r o m m on  e l r n m n l s  d e s e r l lm d  In S e c t i o n s  2-10212) um l ( I ) :

(11) lu t lm  en s e  o '  r e n l  e s t n l e  n o t  s u h j e e t  tn  d e v e lo p m e n t  r i g h t s ,  n i l 
o t h e r  m n l l e r s  c u s ln m n r l l y  s h o w n  on  In nd  s u r v e y s .

fe ) A p i n t  m n y  n l so  s h o w  l lm  In t e n d e d  l o c a t i o n  nm l  d im e n s i o n s  o f  nny  con- 
l e m p lu l c d  Im p ro v em en t  l u  h e  r o n s l r im t r d  n n yw lm re  w i t h i n  th e  i s u nuum  In t e r ­
e s t c o m m u n i t y .  A ny  r im l rm p ln t c d  Im p ro v em e n t  s h o w n  m u s t  Im In h e l r d  e i t h e r  
" M U S T  UK l U l l f / r "  o r  "N K K D  N O T  U R  n U I I . T " ,

(ill T o  (h e  e x t e n t  no t s h o w n  n r  p r o j e e l e d  n I) l lm  p in t s ,  p l n n s  o f  t h e  m i l t s  
m u s l  s h o w  o r  p r n j e e l ;

1 0  Ih e  h i cu l lnn  n n d  d l in e n s ln n s  o f  l lm  v e r l l c n l  h n u u d n r i e s  o f  ene l i u n i t ,  
nm l I h n t  n u l l ' s  I d e n t i f y in g  n u m l i e r :

12) n n y  h u r l / o i i t n l  m il l  houn i ln r le s ,  w i t h  r e f e r e n c e  In nn  e s ln h l l s lm d  d a ­
tu m ,  nm l l h " t  n u l l ’s  h l r n l l f . r l u g  nunilM-r; nm l

(31 n n y  m i l l s  In w h i c h  I h e  d e r l n r n n t  Ims r e s e r v e d  Ih e  r i g h t  In c r en le  
nilrl II h um  I n u l l s  o r  c om m on  e l em e n t s  (S ee l io i i  2 - 110(e)). hlenllfled npprn- p r ln l e l y ,

47



§ 2-109 COMMON INTEREST OWNERSHIP
(c) Unless tlm ilcvliirullnn provides otherwise, llm horizontal ImuniliirlcH uf 

lnirt (if n unit lornlcd iiiiIhIiIu ii Imlldliig linve tlie aninc elevttllnn iih tlm liorl- 
zunlul Im)iimliirIth uf tlie Inside purl u n d  need nut be de(deted u u  the plats u u d  

plim*.
( f )  O p en  e x e r c i s in g  uuy  d e v e lu pum u t r I y; 111, t lm  i l e e ln r i l l i t  hIi ii II recti i d  c i t h e r  

n ew  p in t s  a n d  p l a n s  u e e e s sn ry  to  e u n fo r i u  lu  t h e  r e i | l d r e u ie n t s  o f  s i i l iHcct luns 
(n ) ,  (Id , a n d  (d ) ,  u r  n ew  c e r t i f i c a t i o n s  o f  p l a t s  u m l  p la n s  p r e v i o u s l y  re c o rd e d  I f  
l l i o s c  p in t s  a n d  p ln n s  o i l i e r  wine c o n f o rm  to  th e  re tp i l r e n ie n t s  o f  th o s e  sitbscc- 
t l o n s .

(cl A n y  certification of a pint or plan required hy this seelioii or .Section 

2-1(>i(b) uuisl be m a d e  by u u  lnde|ieudcnt (registered] surveyor, architect, or 

engineer.

COM M ENT
1. This section m a k e s  clear that 

pints and pinna nrc n part of the dec- 
Inrntino nud nrc reipiired for condo­

min i u m s  anil idnnned communities, but 
lint for cooperatives. T l m t  distinction 

tracks that m a d e  by U C A ,  U I’C A ,  and 

blit C C A .

2. T h e  terms “pint" or "plan" linve 

been given a variety of meanings by 

custom and usage ill the various juris­

dictions. U n d e r  tills Act, it is i m por­
tant to recognize that a “plat” need 
not m e n u  a “survey" of the entire renl 

estate constituting a project at the 
time Ihe initial plat is recorded, al­
though throogh a m e n d m e n t s  to the 
plat ns development proceeds. It ulti­
mately becomes a survey of tlie cutire 

project.

A o  to “pliia,'' the Act dors not use 

that term lo m e n u  the actual building 
plnns used for construction of the 

project. Instead, the required contcut 
of the tilans in this Act is described in 
subsection (d). Esnentiully, the plans 
constitute a boundary survey of each 
unit. Typically, the walls will bo the 

vertical ("up a n d  d o w n ” or “perime­
tric") boundaries, a n d  tlie floors nud 
ceilings will be (lie horizontal b o u n d a­
ries. Importunlly, these boundaries 

need uut be physically measured, but 

m a y  iustend lie projected from the pint 
or from actual building construction 
plans. Thus, tho plans under this Act 
are not conceived to bn " s h  built" 

plans.
3. Subsection (c) permits, but dues 

not ~cquire, the plats to s h o w  tho loca­
tion of c u n t c m p h  ‘ed Improvements. 
Since const ruction of contemplntcd i m­
provements by a declarant involves llio 

exercise of development rights, n de­
clarant m a y  not create any Improve­
ment within rcul estate where no de­
velopment rights have l-ccn reserved, 
uulesH the plots actually s h o w  thnt 
pro|s-sed improvement or itulesa the 
association (which the declarant m a y

control) m a k e s  the improvement pu r­

suant lo .Section 3  102(a)(7). O f  
course, as to existing unit owners, the 

I m p r o vements which m a y  ho m a d e  hy the 
declarant anil Ihe nreus within which 
they m a y  be i i i b i I c ,  nre limited by his 
contract with those unit owners. 

Since this is true, Ihe Declarant m a y  

uot violate that contract directly— by 
undertaking improvements for which 
lie reserved no rights— or indirectly by 
m a k i n g  improvements through the as­

sociation which he controls or by seek­
ing tu a m e n d  the dccliiriitinii in viola­

tion of tho contract. Moreover, under 
Section U-l 17(d), no a m e n d m e n t  to Ihe 
declaration m n y  create or increase spe­
cial declnrnnt rights without the unani­
m o u s  consent uf the unit owners.

Williiu land subject lo development 
rights construction m a y  take place in 
accordance with Ihe reserved rights, 

even if no contemplated Improvements 
nre s h o w n  on the. plats. A s  to the d e ­
clarant's obligation tn complete an i m­
provement tliul is shown, S e e  Section 

4-llt)(a).
4. A s  noted in the ('onimcnls to 

Section 2-101, a condo m i n i u m  ur 
plnnned c o m m u n i t y  unit m a y  consist of 

uuenclused ground und/or airspace, 
with no "building" involved. If this 

were true of all units in u particular 

condominium, the provisions of Section
2-100 relating to plnns (but lint plats) 

would be inapplicable.

0. In deluding ihe required contents 

of the plats, t w o  different types of le­

gal description nre conlrmplulrd. 
b’irst, In subsection (h)(1), the plat 

m ust show- at least ii general schematic 
m a p  of the entire project. While Ihis 
n m y  bn hy survey, Ihe Act recognizes 
that a survey mliy Im unduly expensive 

or Impractical in a large project, und 
accordingly permits n general achcmiil- 
ic m a p  of the entire project nt the 
c o m m e n c e m e n t  of development. Willi 
respect lo those portions of the proj-
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ret, however, w h ere no future develop­

ment m n y  lake place, the flexibility uf 
a general sclicmulic m a p  is not permit­

ted by the statute. At development 
cciisch iu particular phases, m i Ii m 'C*::::;

(b)(2) contemplates tlmt the b-.,lions 

n ud dimciisioiiH of llml real estate will 

be identified. A s  Ihis process contin­

ues, all of the real estate originally 
allown iu it general uclieiillltic limp will 
Imvc been surveyed, n n d  the location 

and dimensions uf llml real entitle 
identified, lit the expiration of dcvrlop- 
uiciil rights. Iu ndditiun, subsection
(2) cunti'iiiplnlcs l hut existing i m­

provements must be s h o w n  within real 

eslnle w h e r e  no further development 

will tnkc place. This dors not include
take place. This dues not include 

the units which limy lie within cnch 
building, but it docs include the exter­

nal physical dimensions of the buildings 

themselves. T h e  nature of “existing 
iiii|iriivrmcnlii" required to Ih > surveyed 

under Huhsccliuu (2) should lie deter­

mined hy local practices iu the particu­
lar stale.

II. Subsection (f) describes Ihe 

a m e n d m e n t s  lo the plnls ami plans

which must lie m a d e  as development 

rights tire exercised. This section re- 
qui'cs that the plats and plans hr 
■■'.fiendcd at each stage uf development 
to reflect nclunl progress to dale. If 

un original schematic tulip w a s  record 

rd as permitted by subsection (bill), 
tin- survey required by (bl|2l w o u l d  
also constitute the adnicudiiieuts re­

quired by suliHccliun (f).

7. T h e  terms “horizontal" and 
"vertical" are n o w  c o m m o n l y  under­
stood to refer, respectively, lo "upper 
an d  lower" anil "lateral or perimetric." 

Thus. Section 2-1 0 2  contemplates tlmt 

the perimetric walls m a y  be designated 
its Ihe "vertical" Ismmlaric.x of a unit 

um l  the floor a n d  ceiling o h  its “hori­
zontal" houiidurira. T h n t  ir the sense 

iu which tho w o r d s  “horizontal" and 

“verlicid" ure lo he understood in this 
.section und ihruiigluilil this Act.

!>. Sections -1-1 IM nn d  I -1 III Mule 
llu- effect of labeling on improvement 

" M U S T  H E  I t U M . T "  or "N10I01I N U T  

1110 IIUII.T," ns required hy Hiilmection
(b)(3).

§ 2-110. Exorclao al D e v e l o p m e n t  nights

(n) T o  exercise a n y  di'vcliipmcnt right reserved u n d e r  .Section 2 ltir>tn)iH), 

Ihe declimiul slmll prepare, execute, u n d  record tin iiiiicutlmciit In llie ileehtrn- 

liiiti (Section 2  117) a n d  lu n i-oiidoiiilniiiin nr p l a n n e d  ct until mill y c o m p l y  with 

.Section 2 - lull. T h e  deeliiriint Is the unit o w n e r  of n n y  mills thereby created. 

T h e  iinieniluieiit to tlie ileeliiriitlnii m u s t  usslgit nil lilenlIfyiug i i i i io Ih t  (ii eneli 
n e w  milt erenled, nnd, except lu the cose nf subdivision or conversion of units 

dc.scribed lu subsection (Id, icnllocntc (be allocated Inleresls nutting nil nulls. 

T h e  umi'iiiluieut m u s t  tlcscrllic u n y  c o m m o n  e l e m e n t s  u m l  n n y  Untiled r m i i m o n  

elements thereby ercnled uuil. In the case o( limlled ciiiuuion elements, deslg- 

mile the mill lo w h i c h  eneli Is nlloented (o the extent required b y  Suction 2- 

1(M (Limited t’o m i m m  lOlemetils).

(Id D e v e l o p m e n t  rights m a y  Im* reserved within n n y  renl estnle u d d e d  lo the 
r o m m o n  Interest riiiiiiiinnlly If llie iimeiidiiieiit lidding llml renl eslnle In­

cludes ull limiters required b y  Seelioii 2 - 105 or 2-10(1, ns the ease tuny Is*, 

und. In n fiiiidiiinliilmu or p l a n n e d  coniiiiiitilty, the plats n n d  plans Ineliule nil 

Hinders required by Seel Ion 2- lOil. T h i s  provision d o e s  nnt e x t e n d  the time 

limit c m  the exercise of d e v e l o p m e n t  rights I m p    b y  the declaration p u r s u­
ant lo Seellon 2- K).T(it)fM).

(e) W h e n e v e r  u deeluiunl exercises it d e v e l o p m e n t  right to subdivide o r  cun- 

vert n milt previously erenled Into ndilltiiinnl unils, eniniucm element'!, ur 
both;

(I) If llu* dei lit i'll ul converts the unit entirely in e m n u i i m  elements, the 

imteiidmetil In tin* dci In rat inn m u s t  reiillnenle nil llie nllm tiled Inleresls 

of llmt unit m ining Ihe other mills us If llmt null h u d  Ih -cii Inken b y  e m i­
nent duitmlii (Section 1-107); n m l
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(2) If llir ilrrlnrnnl siiIn IIv IiIc s  llir mill Inin I w o  nr n m r r  millm . w h e t h e r  

nr iml imj p m l  nf llir mill Is cnnvrrlnl Inin c n n n n n n  rlrnmllls. llir 

nniriiilinriil In I lie ilrrlnrnlinn m u s t  rrnllnrnlr nil llir nllncnlrit Inlrrrsls 

nf I lie mill niiiong llm mills erenled h y  llir subdivision In n n y  rrnsnnnldr 

ninnnrr prrsrrllmil liy llir ilrrlnrnnl.

Idl If llir drrlnrnllnn prnvldrs, pnrsnnnt In Srrlinn 2-10 f 5 ( i i l l m l  nil nr n 

p m  linn nf (lie rrnl rslnlr Is sulijrrl In n rigid nf wlthdrnxvnl:

(1) If nil llm rrnl rslnlr Is sulijrrl In w l t h d r n w n l ,  n n d  llm ilrrlnrnlinn 

dims mil ilrsri'llm srpnrnlr pnrllnns nf renl rslnlr sulijrrl lu llml rigid, 

m u m  nf llm rrnl rslnlr n m y  Im wlllidrntvn nflrr n unit him I m r n  rmivryril 

In n p n r c h n s r r : n n d  ,

(2) If n n y  pnrllnu Is suhjrit lu wllhilcnwnl, II n m y  nut Im w i t h d r a w n  

nftrr n unit In Ihnt pnrllnu h n s  Imrn c o n v o y e d  tn n pnrchnsrr.

COMMENT
1. This srrlinn grnrrMly denrrihes 

ihr nirllind hy whlrli nn y  ilrvelnpnmnl 
rigid inn) hr rxerclsed. Impnrlnnlty, 

while n e w  ilrvrlopmrnt r i g h m  n m y  hr 
rrsrrvrd within n e w  rrnl rslnlr which 

i« added to the r o m m n n  interest c o m ­
munity. Ihr original limr limits on Ihe 

exercise of tlmsr righls which Ihr dr- 
rlnrnnt musl Inrlmlr in Ihr original 
drrlamlinn mn.v uni hr extended. 

Thus, Ihr development process n m y  
c m d i u n r  only within tlm self-drier- 

mined constraints nrlginnlly ilescrihril 

hy Ihe derlnrnnt.
2. T h e  rrserxidinn n n d  exercise nf 

drrrlnpiimnt rigid" is l>pii-nlly closely 
rnnrdimdrd with fiiinneing fur the 

prnjrel. A s  ii result, Innder review 
n nd ismlrnl nf Unit process is r n m m n n ,  
n ml the financing iliieumenls reflri-l Ihe 
prn|mseil deirhipmeul prueess.

A  lj|iienl enlist r u n  Inti limn m o r t g a g e  
nn n pnriinu nf n phnsril c o n d o m i n i u m  
or plnnned enimiiniiil.v might prnvhle 

<tint ns snnii as that pnriinu of hind In 
nddril (or. if Ihe port ion is nlso desig- 
itnlrd wlihdrnwnhle Innd. ns soon 
thereafter ns anyone other thnn the 

drelnrnnl heroines the unit n w n r r  of e 
unit in llie wlthdrnwnhlr Innd) the 
mnrtgngix on tlmt land nml mi nny 
buildings roidninlng units built on Ihnt 

laud before II w n a  added ronvcrls inln 
n mortgage on nil of Ihe units Irmnlrd 
within flint isjrllon. logrlhrr in Ihr 

rnsr of n condominium, wllh llmir re- 
spretlve eomtnon d e m e n t  lulrrrRts. lu 
Ihr ease of n condominium, die com- 
nuin element Ilileresl nf llmse unils 

will, of course, exletid tn the eninmoll 

elrmenlo in olher seelions of Ihe. eon- 
doiniulum. Therefore, conveyance of 
Ihe unils in thnl phfli.e lo llm lender 
nr In n pitrelmsrr nt n foreclosure snle 
would nnlomnlienll.v trnnsfer all of 
llmse nulls' e n m m o n  element Interest, 
ns a result nf the requirements nf See- 

lions 2 - 1 0 7 ( 0  nnd 2 - 1 10(a).

■I, A  Irndrr xvlin holds ii In n r lg ag e  
lien nn one portion nf n c o n d o m i n i u m  
or plnimrd miiininiiily m n y  mil eniise 

llml (Kirlioii to he xxllhilrnwli from Ihe 

inmlondiliiini or planned eninmniiily u n­
less Ihe piiriinti i-nnslllules withdrawn- 

bh- renl eslnle in which there is tin

unit o w n e r  other thnn Ihe ileelarunt, 

E v e n  then, except in the ense of fore­
closure. Ihe a m e n d m e n t  effri-lunliug 
the withdrawal must lie executed hy

the deelnrnnl.
’I herefnre. a lender m u y  wish to rr- 

qulrc Hint nn nniendmeni withdrawing 

llie portion nn which lie hns a mort g a g e  
he rxeriilrd hv tlir deelnrnnl nml placed 
iu escrow nr the lime llm loan is ninde 
iu order In protect against n roi'itl- 

eitranl borrower. Allernnllxely. n lend­
er nfler fiireelnsnre mider Section 2 I IM 
Ik) mn.v require mi n m e m l m e n l  from
the nssneintinn. Also n lender m o l d
itself execute the n m e m l m e n l  if the 

lender buys iu nl o foreclosure snle or 
lakes a deed iu lieu of foreclosure mid 

elects to heroine n derlnrnnt under See- 
tinn 3- 10-1(el nr (n).
-I. A s  Indicated in lla< C o m m e n t s  to 

Section 1-lfXI, the xvithilrnwnl uf renl 
estate frnm n c o m m o n  interest minimi- 
idly n m y  constitute it nithdivisimi nf 
Innd under llm applicable subdivision 
ordiiinnee. I'nder most subdivision or­

dinances. llie o w n e r  of tlm real eslnle 

is regarded ns (lie "snbdivider." In 
the event of n withdrawn! under this 
section, however, llm drrlarniil Is in 

fart Ihe nuhdivhler heenuse nf his 
unique inlerest in uml control over llie 

renl eslnle, even though tlie renl cs- 
Inlr, for title purposes, is n c o m m o n  

clement until withdrawn, Aei-nrdingly, 
Im would lienr Ihe cost of compliance 
with nli.v subdivision ordinance required 
to withdraw n pnrt of the renl estate 

f r o m  the eo ininn interest community,
5. Sulisrdh n (cl denis with special 

problems surrounding nlloenled Inter-

esta xv lien tlie deelnrnnl sulsliv iib-s or 

emiverls units which were originnlly 
rrenlrd in tlm dechirnlimi into midi- 

tinnnl unils, ixinomin elements or both. 

This development right permits llm do- 

elnrnol lo defer n filial derision ns lo 

llie size nf cerlnin unils by permitting 

llm miiIm II viHion of larger interior 

apnees inln smaller mills. T l m  drclnr- 
n ii t inn-v I bus ''build In sitil'' fnr pu r­

chasers' needs or In meet ebnuging 
ninrkrt drinnnd,

I'or example, n declnrnnt of n fi- 
story offire building c o m m o n  Inlerrsl 
isimumuily m n y  linve purebnsers rnm- 

millnl nl the time nf the filing of llm 
rninitinu interest c o m m u n i t y  ilrrlnrnlinn 
bill a Inek of purebnsers for llm upper 
2 floors. In surli ii rirriiinslnmc. the 
declarant rnubl designnle the upper 2 
floors ns n unit, reserving lo himself 

llm right In subdivide nr moverl tlml 

unit into mhlitiiimil milts, cninnmu ele­

ments ur a combination of units nml 
r n m m n n  rlemetds ns needed In suit tlm 
requirements nf ullimale purchasers.

I f . nl a Inter time, a purchaser wish­
es In purchase half nf one floor us n 
unit, llm declnrnnt rnnbl exercise llm 
development right In subdivide bis 2- 

flour unit inln 2  nr m o r e  unils. lie 
m u y  nlso wisli tn reserve n portion of 

the divided floor ns n corridor which

§ 2 - 1 11. Alterations of Units

w il l  e n n s l i l u l e  c o m m o n  e l em e n t s .  In  
l lm l  ensp . b e  w o u l d  p ro c e ed  p u r s u a n t  
to  t h i s  s u b s e c t i o n  In  r c n l h i c n l c  l lm  id- 
l o c a t ed  i n t e r e s t s  a m o n g  l lm  u n i t s  In 
t h e  m a n n e r  d e s c r i b e d  iu  I b i s  s e c t i o n .

Alternatively, tlm dri-lnrnni mn.v nltl- 
nml Jy deride that llm entire 2 floors 

should lie turned over to Ihe unit nvv ti­
ers’ nssocintinn not ns o unit but ns 
r o m m o n  elrnmnls In lie used perlmps 

ns n enfeterin serving llm hnlauec of 
tlie iiuilditig. nr for relnil space in be 

rrnlnl by (lie nssimjiitinil. lu tlinl 
rnsr, stmilld Im elmnse In m o k e  llm • H- 
tire 2 floors iximiaim elements, llm 
provisions of pnrngrnph (elf 11 would 

npply.
T lm  d e i ' ln rnn l  IIIII.V s l n l e  in  b is  dm III - 

r o t  ion n n y  cc im l i l inus  o r  l im i t n l i o n s  on 
( l i e  l im e  l im i t s  r e s e r v e d  f o r  t lm  ever- 
r i s e  o f  d c v r l o p in c i i l  r i g h t s  w h i i h  wou ld  
cam-e I Im t deveb  pn ien t r i g l i l  In Inpse 
t ic fn re tin* t im e  e x tnh l i s h r t l  in  tl ie i l r r .  
tu rn  t inn . 11 w on  Id, o f  c ou rs e ,  lie pns-i - 
hie f o r  n i l e e ln r n i i t  In v o l u n t a r i l y  re l in -  
ip i is l i  l lm s e  r ig h t s  p r i o r  l o  l l i e  l im e  
l lm t  th ey  n u ln m n l i e n l l y  Inpsed . nm l an 
i n s l rm n e n t  re c o rd ed  by- the d e r l i i r n u l  
w ou ld  lie e f f e c t i v e  l o  cau se  t lm t  lapse , 
a u b je r t .  o f  c ou rs e ,  to  nn y  c o u s l r n i i i l s  
imposed nil v o l i i n ln r .v  r e l i i i q u i s b m en l  
by  the d e c ln rn n l ' s  le nd e r .

C u i cL  l o
G . C ' C S - r d - L u .  a  f o

c - o c L e o  c u a c L  I d .  a_

t i k j L  Un COmvUA/.

Snbjeel In Ihe provisions nf llie deelnrnlinn n u d  ollmr provisions of Inw, n 

null o w n e r :

(II mn.v ittnke n n y  I m p r o v e m e n t s  or ulleriillniis In Ills noil llml d o  tml I m­

pair the -striielnrnl Integrity or ineehiiolenl sysletus or lessen Ihe support of 

tiny portion of llie eiiinmoti Interest c o m m u n i t y  f   —

(2) limy nnt e l m n g e  tin* iippenfniire of the e o i n m o n  clcltients, or the exterior 

n p p c n r n u c o  of n unit or n n y  oilier portion of the rotntnou Interest ciiiuiuuiilly. 

xx-11 limit permission of the nssnclntlon ;

(•’I) nfler acquiring n n  adjoining unit ur n n  ndjnlulng purl of u n  ntljolnlltg 

unit, m n y  r e m o v e  or nllcr n n y  Intervening pitrllllon nr crenle ii|s-rlores llicrc- 

In, even If Ihe pnrtltlnu In w h ole or In part Is n coniuuin .'lenmnl, If llmse 

nets d o  not Impnlr llie strnrtiirnl integrity or merlintilcnl svsleins nr lessen 

Iht* support nf n n y  portion of (he c o m m o n  Inlerrsl eomuuinlty. Ilentovnl nf 

pnrtlflons or crentlnii of m w r t u r e s  u n d e r  this p n r n g r n p h  Is nnt n n  nlfemllon 

oT Imumlnrlcs.

COM M ENT
1. This seel inn denis with prrmlsxi- 

ble allernlinns id tlm inlerbir nf a unit, 
and Impermissible alterations nf llm 

exleriar of a unit ami the emiimnn etc- 
umiils, iu w i i j s  vvliirli reflect inminnn 
practice. T h e  slnleil rules, of course, 
m n y  he varied hy llm deelarnliou where 
desired.

2. Milliard ion (.’I) deals iu n unique 
m a n n e r  with Ihe priihlcm of creating 
licrrss hrtween ndjoiuing units o w n e d  
liy Ihe s n m e  person. T h e  siilisedinil 
provides n speeifie rub- vvliirli nimbi 
IH-rniil n door, stairwell, or rcmnvitl nl 
n partition wall between tbnse unils, so 
long ns structural integrity is nut im-

51



§ 2-111 COMMON INTEREST OWNERSHIP
liui ri ' il . Tlmi i d t c r n i i u i i  w o u ld  m u  lie 
u n  i i l l i ' r i i l in i i  n f  houm li i r ic . s ,  tin I w o u l d  
lie n n  ex r c p l  inn  in ilm lm s ie  r u l e  s l u t -  
I'll in  s u b s e c t i o n  ( 1! ) .
.'I. In ruiisblrrillg permissible id I c m  - 

I inn uf lln- fnleriur uf u uuil. nil cxiiin- 
pie n m y  lie useful. A  uuil tlriven liy u 
uuil o w n e r  tu liuug n picture luiulil til­

ler n |inrlinn of llie wnll designated nn 
luirl uf llie c o m m o n  eleiiientn, lull tliis 
miliun wuuld nut lie viuliileil lieruiisc 
Mrticf urnl integrity wuulil not lie ini- 
luiireil. Moreover, no Ircspilsu wuulil
lie eoiiiniitleil lieeunse eneli unit owner, 

un i i  |inrt or licnefieial o w n e r  of I  lie 
riiiiiimiii ilenienln, lum n rik I• t to utilize 
llieiii nulijeet only to such restrictions 
nn n m y  lie cmitcil liy llie Ael, tlie deo- 

Inrnlion, byhnvu, nml llie unit ownern' 
association pursuant to Kccliuu 3-101*.

I. Iteuiuviil e.f n |iurli|iim or llie

ereutiiiu uf un opening between adjoin­
ing unils wonlil |u rmil llie units lu lie 

ll.seil ns one, lull lliey would mil lie
eunie one uuil. Tliev wnnlil imiliune 
lo lie HC|iliriile units williiu tlie mciili- 

ini' of Seelioii I - 10I» mu' would cumin- 
ue lu lie trenteil se|mrulely fur llie

purposcu uf lliis Ael.
5. lu inlililiiiu lu llie rest riel inns

|ilueeil on uuil owners hy lliis seeliuli, 

llie ileilnriiliiiii or liyliiun n m y  restrict 
a unit o w n e r  frnlii iilterilig llie iuleriiir 

a|i|ienrniiee of liis unit. Although this 
might lie uu limine res rieliuu if im- 
I.useil ti|uni llie iiriuiury resiileme of o 
unit owner, il n m y  lie ii|i|iru|iriule iu 
(lie euse of time.shore ur oilier cum- 

moil interest euliiniuniliis.

S 2-112. Relocation of B o u n d a r i e s  between Adjoining Units

( i i ) Subject tu tlm provisions u f tlie ili'cluriitiou mul u tlie r p rovisions nf low , 
llie  bouin lnrles Is'twccn ad jo in ing  units muy lie rolneiiteil by nu iiiueiultneiil tn 
tlie di'i'litriilIim  iitiiiii app lication tn the ii.ssuclntlim liy the owners u f llm se 
units. I f  llie  iiw iiers n f the iitlJu lillllK  units linve specified n le a l lorn  I ion he- 
tween the ir units u f the ir u lliicu lcd In le re s ls , the it|i |l! lc iille ii must stute the 
|iro|inseil reiilhu 'u llu lls . Itn less Ihe  eveeulive Im iiiiiI determ ines. w ithin 30 iluys, 
th ill the reii llui'ii I Inns m e  iiiireiisoniihle, the ussuelitthui sn iill p rcpm c uu 
mueiiiliiieiit thnt It le n llf le s  the m ills  Invnlveil mul s lid es Ihe I'enllociilInns. 
'Hie iiiueiiilinent must lie executed hy llm se unit owners, contain words o f nm - 
vcynme hetweeu them, m ill, nil reeoriln liu ii, he Indexed lu  tlie iimiie n f the 
g ran to r uuil (he grantee, mid [In  Ihe grantee's Im lex l In Ihe mime u f the usmo- 
eliillun .(h) The ussiicliit lu ll ( I) iu n cunduiuiuluiu ur pin titled cinm iiun lly hI i i i II pre- 
pure mid record pints o r plnns uecesHiiry tu show the u ltered liuiindiirles he- 
I ween ad jo in ing  un ils , mid tlie.lr illiuensluns uud Iden tify  Iiik  m iltds'ts, mul ( l i l  
In n coiiiieriitlvo s lm ll prepnre nud reeurd mnendiiieiitH tu Ihe ilee ln rn lh iii. in ­
cluding any phtiis, neci'ssnry lu  nhow ur deserils: the n lle rcd  liuuiu liirles Im.'
I ween ad jo in ing  n u lls , nud (h e ir dimensions uud Identify ing  itttuiheru.

COM M ENT
1. 'J'his seelioii eluiugcH I lie cffeel of uureusoiinble, llien llie uppiiriiiils hove

most current ileclurnlioiia, under which the choice of rcHUlnnilling the uppliiu-
the Isiumlurieu lielween units n m y  not lion with u rcullocution m o r e  iicreplii'

be altered w.lhuut iinnniniiilis or ueurly bio In llie bourd, nr going to court lu

uiluiiiinotlN eonselil of tlie uuil owners. challenge (lie Iwiird'H fimlings us iili-

A s  die Mcelioti m u k e s  eleur, tliis result rensonulile.
limy be vuricil by restrictions ill tlie 3. T h o  distinctions niiule by IIiIh  ..
ilei In ru I ion. lion ns to iiifuriiiuliun reipiired iu llie

1*. This seelioii cuiiteiiipluteH llml iiineiuhiieiil, truck tlie distinctions

upon return I ion uf die unit buunilurieu, fuiiml in the ciirri'spiiiiilitig U C A ,
uu reulluciilion uf iillueiited inlereuls Ilf'CA um l  M l t K C A  proviuioiia, fur
will occur if mine is specified iu the eiitiiluniiiiiunis, pliinueil eouiuiilliities

upiilicntiun. If u reulloculiuu iu sped- uml euuperntivca, respcetively.

fied but (be exeeutivo board ileeuis It
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COMMON INTEIIKST OWNERSHIP § 2-114
I 2-113. Subdivision of Units

Ini If the ilt'i'liinilinu expressly so permits, 11 unit m u y  lu- siiluliilileil lulu 1! 

ui tunic i i  id (.s. Subject tu the provisions uf Ihe ileilm ulliiu u m l  other provl- 

sinus uf law. iipiui iipplienlInn uf u  milt o w n e r  to siiluliiiile :i unit, the nssn- 

i-iiilImi slmll prepnre, execute, u u d  record m i  m i i e n d m c u t  to Ihe decluratluu, 

fnelu.llng In ii ('oiiiliiiulnliiiu or plunneil ciiiiiuiuulty Ihe pints m i d  plnns, subdi­
viding llml u u "

lid T h e  iiiuniiliucut In the ilei Inrnlion m u s t  Im > eveeiiled liy the o w n e r  of 

(lie unit lo lie subdivided, assign m i  Identifying miuitier tu eneli unit c m i l c d ,  

m u l  tcullncntc the iillueiileil interests funuvrly iilhienteil tn Ihe suliilividi'il null 

lo the n e w  units lu n n y  rensonulile liiuiiucr preserllied hy (lie o w n e r  nf the 
siilulii Ided null.

COM M ENT
I. This seelioii provides fur siilulivi- 

sion of units liy unit owners, I hereby 

•'renting m u r e  um l  Hinnller unils tbiiu 
were uiigiiudly created. T h e  uudcily- 

iug pulicj uf ibis sect ion is tlmt llie 

uriginul ilcvelupineiit plnn of llie proj­
ect lilllsl he followed, iilnl the cxpcclu- 

lioiis of unit o w n e r s  renlized. An-ord- 
ingly, unless subdivision of the units is 

expressly pcriiiilli'd by tlie uriginul 
ili'i luriiliiip, ii uuil m n y  nut be suM i -  

i i.hil i lil ii 2  or m o r e  units unless the 
ili'i l u m  I imi is uuiemleil to permit il. A  

subdivision itself is iieeiiiuplislii'il by uu 
iiim'iiilineiil to (be ili'i luritlion.

1*. At tlie s n m e  time, situations will 

ufteu occiii w h e r e  future subdivision is

nppruprinle, nnd tliis se* tion permits 
tin' decliirnlioii lu pruiiile [ur it.

.'I. A n  Iiliilluguils eiilieept in till' m u  

text uf devI'hipuieiit rights is stihdiii- 
nion of noils hv u ilei In ru n;.

I. If n unit o w n e d  only by I In* dr- 
tin ru lit ns oppuseil I n  tlie s n m e  unit 

if o w n e d  by l im it  tier person—  linn lie 

subdivided into ‘J ur m o r e  units Iml 

cniimd lie louierled ill whole ur ill 
pnrt into i u i i i i i i i i i i  elements, il is still n 
unit llml mil) Im subdivided ur run- 

verted into ‘J or inure units or luunimii 
elemelils, williill the inclining Ilf the 
di'fiiiiiiiin uf development rights. It is 

therefore governed liy Seeliuli 2-110 
nml nut liy lliis seeliuli.

| lI . T E I t X A T i l ’K  .11

|§ 2-11*1. E a s c m o n t  for E n c r o a c h m e n t s

T u  llie I'Xlelil llml n n y  unit or I'uiulliuii I'lciuciit eiii'toin lies m i  u u y  other 

uuil ur i ' i i i i i i u i i i i  eli'iueui, u vulid enseiueiil for llie eiieroni limcut exists. T h e  

eiiseiiienl does mil reticle u null m v n c r  of liuhilily In ense of his willful oils 

coiuliicl mir relieve u dechirmil ur n n y  utlier p erson uf liuhilily fnr fidlurc In 

iidhere lu u n y  pints m u l  plmis ur, ill it vmipcrnlivc, tn liny represent ul lull lu 
the pulille offering slnletiieiit.|

|.lI . T K H X A T I V h ' .  l l \

(§ 2-114. M o n u m e n t s  as B o u n d a r i e s

T h e  existing physienl limiudmics uf n unit ur Hie physleul boundaries nf ii 
unit li'euiislriii'li'd III siih.stmdlnl u c e o n l m i r e  xvllli the description roiiliilni'd lu 

the original dc* hi rut ion lire Its legal liomuliirics, rather t h a n  tlie hinimhirtrs 

delixeil fi<ini llie desei'iplinii coiilmiii'il ill the urlgiiial deihiruliuii. regiililless 

of vertical ui hiti-liil uuiveineiil of the liuildiiig ur iniiiur variance hi'lvvepil 

llmse I h i i i i i i I . i i ics a n d  the huiiudarii's derived f r o m  the d e s e i i p l c o i i l n i u c d  In 
Ihe.ui'igiiiiil deehll'iilbui. Tills seel lull does not relieve a milt u u  iter uf liuldli- 

!y lu ease uf Ids willful niisciiiiilmt ur tclicvc a deehiraiil ur any nther person 

uf liuhilily fur failure lu a d h e r e  lu nn y  plats m u l  plnns ur, in u iiiiiperiillve. 

In tiny replesenlaliull iu the puldic nffeling slali meiit I
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§ 2-114  COMMON IN TKH KST  O W N K ItS llU '

COM M ENT
T w o  Rppronrlirs nrp presented here 

nn nllrrnnlivrs. ninrp iinifiirmil» nil 

lliis issue is not rssriilint. mul vnrimix 
ntnlrs linve niloplnl one n m - n i m h  ur 
llir nllirr. Itnlli Ihenries recognize llir 
fuel llinl llir nrltinl pinsiinl hoiimlnrii-s 

m n y  diffrr snniewlmt frnm n-lint is 
s h o w n  oil llir pints nml plnns. nm l  llir 

prnrtirnl rffrct of Imtli is llir .snmr.

Tlir rnsrmcnl npprunrli nf Allcrnn- 
ti\r A  rrrnlrs rnseineiils for whatever 
discrepnmirs m n v  niisc, while llir 

"nioniimrnl'i ns Unindurii-s'' npprumlt 
nf Allrrnnlivr It w o uld innkc llir lillr 

lines iiuivr In fnllotv movrnirtil nf llir 

pliysjnil linuiolnrirs • ntisi-d liy such dis- 

rrrpnm-irs or siilisripirnl xr 11 line or 

shifting.

§ 2-115. U s e  for Sales Purposes

A  deelnrnnl m n y  tun I til n In snlrs offices, innimconient offices, n m l  m o d e l s  iu 

units or o n  r n m m n n  elemrnls In H i p  r o m m o i i  Intorost roiiimunlly only If llie 

tlr*clnrn I Ion sii provides n m l  specifies llie rlglds of n dcrlnriinl wltli regard lo 

tlir numlirr, si7.0. Inenllnn, n m l  relnenlloii tliereof. Tn n rnnpornllvo or eoiulo. 

inlnliirn. n n y  .snlrs offlro. niniinceiuont offlre, or mnilrl mil deslgniiled n mill 

liy llio tlrrlnrnlInn Is n r o m m o n  elrmeut. If n ilrrlnrnnl reuses in In* n mill 

owner, lir censes In Jinvp n n v  rfglils w i t h  reguril therein unless It Is r e m o v e d  

p r o m p t l y  f r o m  tlie c o m m o n  Inlerest eommunit.v In nrrordnnrn with a tight lo 

rrtnnvo resol v e d  In the deeliirnllou. Kuhjerl to n n y  lliullnthuts lu the elor-lrt• it• 

tinn, n ilrrlnrnnl m n y  m n i u l n l n  signs un the r o m m n n  rlmuriits mlvrrllslng the 

c o m m o n  Intrrrst enmm.ililty. T h i s  srrlion Is subject lo Ihr provisions of o t h­

er stntr Invv n u d  to lornl ordliinnces.

COM M ENT
I. This soetion preserihrs the eir- 

rtimslnners tiiuler wliirli portions of 
Ihe rnininnii interest roiniinuiil.v—  ei­

ther units or r n m m n n  elemrnls— mn.v 
hr nsril for snlrs offices, liuilingemeiit 
offiers, or tnmlels. T h e  lmsie rripiire- 
nicnl is llmt the ilrrlnrnnl must de­

scribe Ids rights to mninlnin such of­
fices in the ileelnrntlnn. There nre nn 
limit nl iotin on Hist right, so llml either 
units o w n e d  h.v the ilrrlnrnnl or oilier 
persons, or the r o m m o n  elements 

themselves, m n y  lie used for llml pur­
pose. Typlenl r o m m o n  element uses 

ruigIit include n snlrs lionlli iu the lob­
by of n building, or n Iruiler or tempo- 
rnry building lornted nuls'ide the build­

ings on Ihe grounds of the properly.

2. In nddilin.i. Ibis s-eeti— i i-uiilnins 
n per missive provision permitting ml 

verlisiiig on llie c o m m o n  elements. 
Tlie •Irc-lrirunt mn.v i-lioose to limit Ids 

rights iu Irrins of the size, lointinn, nr 
oilier mnllrrs nffeelitig llu- ndverlislng. 
T h e  Act. however, imposes no limitn- 
tions. At the s n m e  time, tin- lust sen- 
lence of the section ri'iognizes tlmt 

stnte or lornl zoning or oilier Inws mn.v 
limit ndverlislng, both in terms of size 
nml content nf the ndvrrlixine. or the 
use of the units ur r o m m o n  elements 
for Mich purposes. This section m o k e s  

it elritr Hint InrnJ inw- wool I npply iu 

those rnsps.

5 2-IIG. E a s e m e n l  Rights

(nl Snhjecl lu llio provisions of the dcrlnrnllou, n ileel.-trnnt h n s  u u  ease­

m e n t  t h r o u g h  tin- cotuiiuni elements ns tuny lit* reiisnuulily neeess.-try for the 

pu r p n s o  of tllsi h n r g l n g  llio ilerln mill's olillgiilloiiM nr exercising sprrltll derhir- 

nut rights, vvltrlher nrlslng tiiuler (Ills [Art| or reserved In Ihr drrlurnlhm.
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fh| In n p l n nnnl riuuinutill.v, sulijrrl In Ihe provisions of Serllnns .1- 

lf>2(nl(fi| n n d  .1-112, Ihe mill n w n e i s  h a v e  n n  rn«eineid (II In tho rniuituui rlr- 

inenls for puiposes of across lo llielr mills n m l  ill) to itsn tho r o m m o n  Hr- 

m o l d s  n u d  nil renl eslnle llml m u s t  Itreoino r n n i m n n  rlrinrnls ISrctlnn 2- 

lOfiftOfdi) for all other pur|»nsr«.

COM M ENT
I. This srrlion grnnls In declnrnnt 

nil" rnsrmrnt nrrnss llie c o m m o n  ele­

ments. subject to nn.V srlf-iuiposrd r r -  

slricliniiB on ll.nl enseinenl rnnlnhird 
in the deelnrnlinn. At the s n m e  time, 
llie rnsrmrnt is not nn rnsrmrn! fnr 
nil pnrimsrs nml under nil elrenni- 
Ktnip-es. Iml only n grnnt of such 
rights ns m n v  lie rensminldv ncrcssnrv 
for Ihe purpose of exercising the ile- 
elornnt's rights. Thus, for rxnmple, if 
other nrrrss were npinllv nvoilnldr lo 
the Innd where new units nre lieing 
erenled, wliirli ilid not reipiire llie do- 

clnrnitt’s •suislruclion ri|ui|imriit to 
pass nnd rcpnss over the r o m m o n  ele­

ments iu n innnnrr which signifiinutlv 
ilP-ouvruiriicril the uuil owners, n court 

might npply the "rrnsonnlily nrcrs-nry"

te s t  e o n ln in r i l  in t h i s  see l  imi tn inn'ir )- 
r r  l im i tn l in i i s  nn th e  t i n  l o r s n t ’s ense-  
t n en t .  T l i e  r i g h t s  g r im l i - d  hy I h i s  sec ­
t i o n  n ine  h e  r i i l n r g r d  liv n s p r r i f i r  res- 
r r v n l i o n  in I h e  d e r l n r n l i o n .
2. T h e  d e r l n r n n t  i s  ntsn re q u i r ed  to  

r r p n i r  11111I r e s l n r e  n n y  p o r t i o n  nf tl ir  
r o m m o n  in t e r e s t  < tint 1111111 it v u s rd  fnr 
tin- rn sen ie i i l  g r n u l e d  u n d e r  t h is  ►«-• 
l i o n .  .S’rr S e c t i o n  I - 1 101  ls | .
.1. T l i i s  s e e l i o i i  n l s o  g r n n l s  unit  

o w n e r s  in 11 pb tnne i l  isi i iu i iunit .v  no 
en s r rn en l  f o r  n e r r s s .  s u p p o r t ,  nnd rn 
j o y n i e n l  in I h e  in n i lm iu  p l r u i rn l s  lie. 
rnils-e u u i l  o w n e r s  h o ld  11 be l ie f  ic in l.  bill 
n o  fee . i n t e r e s t  ill l l i e  lo lnrm il l  e le ­
m e n t s .  T h e s e  r i g h t s  nm y  lie l im i te d  liv 
t h e  i le r ln rn l in i t .

5 2-117. A m e n d m e n t  of Dcclarallon

(nl Kxi-rpt In eases of 11 menrliiti-nlst (lint m a y  lie r x e n d e d  h y  n derlnrnnt u n­

der Section 2 luilffl nr 2-110, nr liv llie nssm-l n t h m  iliuler Seellnn 1-107, 2- 

10*’i(dl, 2 KlSfel. 2 - 1 1Ufsi>. nr 2 11.1, or liy rrrlnlo unit o w n e r s  iimh-r Srrtinn 

2 108(10, 2-112f|il. 2 ll.IflO, nr 2-MH(lo. nliil except ns limiled liv suhseellnn 

lilt, the drrlnriiHon, Im hiding u u y  plnls n m l  plnns, m n y  lie niuriiiled only liy 

vote nr ngreeineilt nf null o w n e r s  of mills lo vvliirli nl least |H7| |iercrnt nf 

I hi* vnlp.s In Ihe nssnrintion nre nlloenled. or n n y  Inrgcr m ajority Ihe drrlnrn- 

lion specifies. T h e  deelnrnlinn m a y  specify n Manlier iimnher only If nil of 

the mills are rest r lilril cxrlnslvely lo non-resident Ini use.

(Id N n  acllnn lo ehnllenge the validity nf n n  n i n e m l m e i d  iidopled h y  Ihe us- 

• oeliiHoii piirsmml to this seelioii limy lie hroiighl m o r e  t h n n  o n e  year nfler 
llie imielldliieiif Is recorded.

(el H v r r y  nuiendnieiil In the d r r l n r n U n n  m u s |  lie recorded In every It-nimlyl 

In whlrli n n y  purl Ion nf the c o m m o n  Interest roiiminnlly Is loealed a n d  Is ef­

fective only u p o n  leeordnllon. A n  naiendliieid, evrepl ail nim-mhiiciil pnisip 

mil hi Seri Ion 2- 112(h ), m u s t  lie Imlexril (In tin- g r m d r r ' s  Imlrx | In llie n a m e

of the   nn Inlerest e o n m n m l l y  n m l  llie nssnclntlon n m l  1111 lln- grantor's

Intlexj in l l ie  iiu iiic of l lie  parlies executing l l ie  iin ieu d iiien l.
(ill Except hi llie extent expressly permitted or reipilred h y  oilier p r o v i s i o n s  

of lids | Ael I, 110 miii'luhi.mil limy erenle nr Inerease spec 1111 ih'cliirmd rights, 

Inetease (he inuidter of nulls, e l m n g e  the Imtmdnrles of a n y  unit, llie alhu-ali-d 

Interests of a mill, or llo- uses to vvliirli n n y  milt Is restricted, hi Ihe nlisenre 

of iiimidinims eiiiiseid of the uuil owners.

(el Amemluieiils lo Hie dcrlnrnlinn retpdred h.v Ihis |Acl| lo lie rerouted liy

llo- iissiieinHoii uii|s| lie prepuied, exeeidetl, reeorded, n m l  leitlfled oil In-hnlf 

of tlie assorialliiit liy n n y  officer of the nssm-laliou deslgniiled for llml pur- 

pose or, In Ihe nhsenrr nf designation. Ii.v lln1 .esldeul of Ihe iissm-liitlnii.

55



§ 2-117 COMMON INTEHEST OWNERSHIP

COM M ENT
I. I'liis n i l  iuli ret ngnizi-s (lull llie 

ilr«lnriiliuli, ns lln- |i«*r|n*libiiI govi-riiing 
iuxlruinrllt fnr lln* r o m m o n  inlrrrsl 
eoiiiiumiily. i i i i . j  In- iiiiit-iiili'il liy v i i riuus 

parties at various t i m m  in the life uf 
lln- priijrrt. Tin- Inode rule. H i n t e d  iu 
snli'ii lion lilt, is (Iml llir ilerlaruliun, 
im Imliiig llu- pints mul pliiM-s, n m y  only 
lie iiini-nili-il liv vole uf (i7f/t uf llie unit 
owners. Tlie seeliuli permilH n larger 
prrei-iiliige lo l«- reipiireil li.v ilu- dcela- 

ralion, mul ulsn m o g u i z e s  llml. in.tin 
enlireli iiiin-rcsiilrniinl ■-iiiiininii inter*
i.si < 11111 ■ 111111 i l>. u siiuiller pi-reriilngc 

might lie upprupriali-.
In Iiilili I iuli III llml lmsie rule. unions-- 

’ion (nl I i s I h  llu- utlier inslnncea 

where llie declimdiuu n m y  lie unicmJcd

liy tin- dei-lnimil iilmie without usstiiin- 
linn approval. ur by lln- ussiniiiliiin 
in line through ils liiinrd.

2 .  S r i  l i i i l l  1 - 1 0 1  din's lu l l  p i - rm il  the 
d e e lu ru i i l  l o  use  uny  d r v ie e ,  sueb ns  
p ow e rs  u f  u l l i i r iu -y  eM-eu led by p u r  
rhust-ra  u l  r i n s i n g s ,  in r i i i - n i im - l i l
Nul is re l iuu  ( i l l ’s  r r ip i i r e i u e n l  uf unii i i i  
m in i s  e uu s i -u l .  This s r i l i i i l l  dm-s linl 
Ml | i | i I b i i I  u u y  ie i | i i i r i ' i i i r u l s  u f  i i i i i i i i i u U  
l aw  or u f  u l b r r  s l u l u l r s  u i i l i  r e sp e e l  
lo convey l im i n g  if l i l l r  iu  m i l  p rup i- r  
f y  in Co lie n f f r r l n l .

3 . S u l i s r r l i n n  ( e |  d r s i  r i b r s  l lie  ini'- 
e h a n i e s  by wli i r l i  l im r i i . lnu - l i l s  r r i u n b i l  
liy (lie asst ie i i i l lu i i  u r e  f i l n l ,  mu l r e ­
so lv e s  a  n u m b e r  o f  l im i t e r s  o f t e n  n e ­
g l e c t e d  by bylaw-8 .

5 2-118. T e r mination o' C o m m o n  Inlerest C o m m u n i t y

(nl Ex c e p t  lu llie eusi* uf u Inking uf nil llie nulls hy e m inent iloumlii (See- 

H o n  1-1(17) or lo the ruse uf fureelosure ngninsl nil entire i-iiiipeiutive of u se

entity liiten-st Hint hits priority o v e r  the ih-eliirnllon, n c u m    Interest r u m

iminity limy lie terminated only liy u g i e e m e o t  of unit uvvui-rs uf unils In 

vvliirli nt lens! HO percent of the votes In the nssiii-tnlInn m e  nllni-alcd, ur u n y  

linger pereeotuge the tleehinillun speelfles. T h e  (leelitruliuii n m y  specify ii 

tnimlh-r pereentnge unly If nil of the iiiiK h nre restricted exclusively tu tuiii 

resblent hi I uses.

th) A n  ngreeiiient In lertiiliiide m u s t  Is- evldeneed hy the cxt-cidluu uf u ter- 

iiilimtlnii ngreeinenl, nr rul If lent Ions thereof, In the sniuc nmimi-r us ii deed, 

b y  the requisite manlier .if unit owners. T h e  termlimtloii ngreeniclit m u s t  

specify n dale nfler w h i c h  the a g r e e m e n t  will he void unless it is reeunh-d lie- 

fore tlmt dnte. A  tv-rndiiiillon ngreeiiient u u d  ull ruHflcuHoiis thereof m u s t  Is- 

recorded In every |cuniity| In w h i c h  u portion of the cotniiiuii Interest eoimiiu- 

idly Is situated u n d  Is effective only u p o n  recordation.

(e) In the case of a coiulnmlniiiin or p h inoed coininonlty eontalaliig only 

tin I Is linvlug horizontal luiitndarles deseribod la the declaration, a terailantloii 

ngreeiiient m a y  provide llmt all of the c o m m o n  elements a n d  mills of the 

comiiitii! Interest c o m m u n i t y  m u s t  Im 1 sold following lermlililthm. If, p ursuant 

to the ngrii-inent, a n y  real estate la the c o m m o n  Inleiesl c o m m u n i t y  Is tu Is* 

sold following termination, the termination a g r e e m e n t  m o s t  set forth the m i n ­

i m u m  t e r m s  of the sale.

(d) lo the ease uf a eomhiiidoioia or p l a n n e d  connmiidly cniitidulng a n y  

nails not ha v i n g  hnrlxantiil hoiindarles deserlhed Iii the cleelnralinii, a tcrml- 

niitloii a g r e e m e n t  m a y  provide fur sale of the r o m m o n  elements, lint It n m y  

not require that the iinltu Imi sold fulluvvlog t e r o d i m H u o ,  unless (he declara­

tion as originally recorded provided otherwise! or all (he unit o w n e r s  consent 

to the sale.

(el 'The association, oil lieluilf of the unit owners, m a y  eoatrni-t for the sale 

of real estate lit a iuiiiiiiiiii Intercut rmiiiiiiiidly, tint the contract Is not b i n d­

ing on llie unit o w n e r s  until a p p r o v e d  p ursuant tu subsections In) n u d  (It). If 

u n y  real eslnle Is In he sold following li-riuilinlliin, title lu that teal estate, 

u p o n  teriuliliiHuii, vests In the ii.s.snelntliill as trustee fur the holders nf all In- 

teresla lu the units. 'Thereafter, Ihe nssuelcdlua ha s  ull p o w e r s  necessary a n d
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COMMON INTEREST  OW N ERSH IP  §  2-118
a p p r o p r i a t e  t u  e f f e c t  I h e  s a l e .  U n t i l  t h e  s n l e  Im s  In-eii c o n c l u d e d  n n d  t h e  p m  
c e e d s  t h e r e o f  d i s t r i b u t e d ,  t h e  a s s o c i a t i o n  c o n t i n u e s  iu  e x l s l e n i - e  w i t h  a l l  |m iw -  

e r s  I t  Im d  iM-fure t e r m i n a l  lull,  l ' r u e e e d s  n f  t h e  s a l e  m u s t  Im - d i s t r i b u t e d  In 
m i l l  o w n e r s  a n d  I l e a  h o l d e r s  a s  t h e i r  I n t e r e s t s  m u ;  a p p e i i r .  In  iii e u r d u i i r e  w ith  
M i l i s r e t l i i n s  ( h | ,  (II, a n d  (J). E u l e s s  o t h e r w i s e  s p e c i f i e d  in  I h e  t e rm i n a t i o n  
a g r e e m e n t ,  u s  l u n g  u s  t l i e  n s s n c l n H u u  lu i l d s  t i t l e  t u  t h e  r e a l  e s t a t e ,  e n c l t  u n i t  

•• o w n e r  a n d  t in -  u n i t  o w n e r ' s  s u c c e s s o r s  i n  I n t e r e s t  h a v e  n n  e x c l u s i v e  r i g h t  In 
oi-i u p a i t e y  n f  I h e  p i n t h u i  o f  l l i e  r e a l  e s t a t e  l lm l  f o r m e r l y  c n i i s i l l i i t v d  l l i e  u n i t .  
D u r i n g  ( l ie  p e r i o d  o f  l lm l  n e ru p iu u -y ,  eac h  u n i t  o w n e r  a n d  t l i e  m i l t  iivvuer's 
s u e e e s s i i r s  In h i t c n - s l  r e m a i n  l l a l i l e  f n r  u l l  a s ' e s s m e a t s  n o d  o t h e r  u l i l l g u t l n n s  
Im p o s e d  m i  u n i t  uvvin-rs hy  t h i s  |Ae|| n r  t h e  d e i - l a r a l l n l i .

( f t  I n  u v i i i n lu in l id um  o r  p l a i u i e d  r i i a i i u u n i t y ,  i f  t h e  r e a l  e s l n l e  c o n s t i t u t i n g  
t in - c o m m o n  i n t e r e s t  c o m m u n i t y  i s  o u t  l o  lie su i t !  f u l l u w lo i :  t e r m i n a t i o n ,  t i t l e  
t o  t h e  e i i i i i tuun  e le i iu - i i l s  n u d ,  iu  u r i u n i i u i a  I n t e r e s t  e o i a m u i i l t y  ( 'u u lu l u l n g  
u n l y  u n i t s  h a v i n g  I n n l / . u i d a l  l i u n i u h i i i e s  d e s c r i b e d  i n  t l i e  d e r l u n i l l u i i ,  t i t l e  tn  
a l l  t h e  t e a l  e s t a t e  in t h e  r um i i iu i i  I n t e r e s t  i i i i i u u i i t d t y ,  v e s t s  In I h e  u n i t  aw n -  
e r s  111m111 t e r i n i im l i n i i  n s  l e n n i i t s  i n  eo i i i im u t  iu  p r u | i n r t l u u  t n  t h e i r  r e s p e c t i v e  
I n t e r e s t s  u s  p r o v i d e d  In s i i l i scc l i i i i i  t j t ,  m u l  l i e n s  m i  t h e  u n i t s  s h i f t  n m m l l n g -  
ly .  W l i l l e  I h e  t e i um e y  in  t-nininnii e x i s t s ,  e a c h  m i l t  o w n e r  a n d  tin* m i l t  ow n -  
i t 's  s u c c e s s o r s  l u  I n l e r e s t  h a v e  hii e x c l u s i v e  r i g h t  t o  u n - u p n m - y  o f  t h e  p o r t i o n  
n f  t h e  r e n t  e s l n l e  t lm t  f o rm e r l y  i -o i i s t l l i d e i l  t h e  u n i t .

(g l  l - 'o l lm v ing  t e n u l i i a l l i u i  o f  t h e  c o n i i um i  I n t e r e s t  e n i n m i i i d f y ,  t h e  pr iux -r iU  
n f  a n y  s a l e  n f  r e a l  e s t a t e ,  t o g e t h e r  w i t h  t h e  a s s e t s  u f  t h e  n s s u i  i u t lm i .  a r e  h e ld  
hy  t h e  a s s o c i a t i o n  a s  t r u s t e e  f u r  m i l t  o w n e r s  a n d  h o l d e r s  u f  I l e u s  m i  I h e  m i l t s  
n s  l lu - i r  I n t e r e s t s  nm y  a p p e a r .

(h )  l- 'ollnvviiig t c r i n l i i n t i i i i t  o f  a  c o n d o m i n i u m  n r  p l n n n e d  i - i u u i um d ly ,  c rei t l -
l o . s  o f  ( l ie  a s s u e i a l h i i i  h o l d i n g  l i e n s  n n  l l i e  u n i t s ,  w t i i e t i  w e r e  |  r e c o r d e d  I
Id o i - l t e l e d l  l i o s e r l  o t h e r  p r o i - e i l u i e s  r e q u i r e d  u n d e r  s t o l e  l a w  t o  p e r f e c t  a I lea
iiii r e a l  e s t a t e  a s  a r e s u l t  u f  u J u d g m e n t |  l i i - fm c  t e r m i n a t i o n ,  m u y  cufnm.*
t h o s e  l i e n s  in  t h e  s n m e  m a t i a e r  a s  a n y  I l e a  h o l d e r .  A l l  o l h e r  c r e d i t o r s  o f  t h e
l i s x n r i i i t im i  a t e  I i i  la- I r e n t e d  a s  If  t h e y  Im d  p e r f e c t e d  l i e n s  o n  l l i e  n u l l s  In l ine- 
d i u l c l y  l a - f o r e  l e r i n i i i i d im i .

(I) Iii a  t - iu ip e raHve ,  t h e  d e t - ln r i iH on  mn.v p r n v l d e  t lm t  a l l  e i e d i t m s  u f  t h e
a s s u e i a t im i  l a i n -  p r i o r i t y  o v e r  a n y  i i d e r e s t s -  u f  u n i t  o w n e r s  m u l  e r e d l l u r s  nf
u n i t  o w n e r s .  Iii l l i a l  e v e n t ,  f o l l o w in g  t c r i n i im l h i i i ,  c r e d i t o r s  o f  t h e  n sso c la -
t i n n  h o l d i n g  l i e n s  on  t h e  t - o o p e r aU v e  w h i c h  w e r e  ( r c e o r d e d l  I d o e k e l e d l  l l n s e l t
o t h e r  p ru i - e d l i r e s  r e q u i r e d  u n d e r  s l a t e  l aw  l u  p e r f e c t  a  l i e n  m i  r e a l  e s t a t e  a s  a
r e s u l t  u f  u J l l d g m e a t l  lu - fu re  l e r t i i im i l h u i  in . ty  e t i f o r e e  t l n - l r  l i e n s  In  t h e  s om e
m a n n e r  u s  a n y  l i e n  h o l d e r ,  u u d  u u y  u l l i r i  c r e d i t o r  o f  t h e  i t s sn i  l a t i n o  Is t o  he
I r c n t i - d  u s  If h e  h a d  p e r f e c t e d  ii l i e n  a g a i n s t  I h e  e m q i e i a t i v i -  i u iu u - i i i a t e ly  lie-
f o r e  l e r i u ln a l i i i i i .  E u l e s s  t h e  d i - e l a r a t h i l i  p r u v h h - s  t l m t  a l l  c r e d i t o r s  o f  Ih e  ns- s n c l a t i n n  h a v e  d i a l  p r i o r i t y :

11) I h e  l i e u  o f  e a c h  c r e d i t o r  o f  I h e  nssueial i o n  w h i i h  w a s  p c i  f c i t c d
agai i- .s t  I h e  a s s m  l a l l u l l  l a - fo re  tt-i i i i i im tI tm  Ih -c u i u c s , u p o n  te r i i i i l i l l l i n a ,  a
l i e n  a g a i n s t  e a c h  u n i t  o w n e r ’s  i n t e r e s t  i n  t l i e  u n i t  iis o f  t h e  d a l e  t h e  Ill'll w a s  p e l  f e e l c d  ;

(2 ) a n y  o t h e r  c r e d i t o r  o f  t h e  a s s u e i a l i o o  i s  I n  la- D e n i e d  u p o n  l i -nn i tm -  
I 1*iii a s  If I h e  c r e d i t o r  h a d  p e r f e r l e d  a  l i e n  a g a i n s t  e a c h  m i l t  o w n e r ' s  I n ­
t e r e s t  Im m e d i a t e l y  In - fo re  t e r m i n a l  i m i ;

(3 ) I h e  n i l i i i in i t  o f  I h e  l i e n  o f  a n  a s s u e i a l i n n ' s  c r e d i t o r  i te se i l la - i l  lu 
p a r a g r a p h s  ( I )  n u d  (21 u g n i i i s t  e a c h  u f  i lu - u n i t  o w n e r s '  i n l e i e s l  m u s t  lie 
p i n p u i  I h n i a l c  In  t h e  r u t  la  w l i i r l i  ea< It m i l l ' s  e o im u m i  e x p e n s e  l i a h i l i l y  
h e a r s  t n  t h e  c um n lo n  e x p e n s e  l i a h i l i l y  u f  a l l  o f  t h e  u n i t s :

( I )  t h e  l ien  o f  e a c h  i - r e d i l u r  o f  e a c h  u n i t  o w n e r  v v l i l i h  w a s  j i c r f c r t e d  
l ie f i i r e  l e r i i i i im l lo i i  e i i n t l l i n e s  u s  u  l i e u  n g n i n s l  t lm t  m i l l  o w n e r ' s  u n i t  u s  
u f  ( l ie  d a l e  I h e  l ien  w a s  p e r f e c t e d ;  a n d

(fi/ t in- a s s e t s  o f  t h e  a s s o i i a t i m i  m u s t  lie d i s t r i b u t e d  t u  a l l  u n i t  nw iu -rs  
mil l a l l  l i e u  l u i l d c i s  u s  t h c l i  i u l e i i - s l s  m a y  i i p p e i i r  iu  I h e  a i d e r  desrrl lM-d
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nlimo. Credllnrs nf H ip nssnrliitlnu nrr linl «■■■(IIIfrl In p n y n m n l  f r n m  n n y  

null ntviirr In pxi'ptto nf llir n n m m i i  nf llir rrrdllor's llrn ncnlnnt llml 

mill owner's Inlrrrsl.

(J) Tlir rrs|irrlhr Inlrrrsls nf milt nivnrrs rrfrrrril In In sillwcrllnns (r). (f).

(Cl. (li). n m l  III nrr ns fnllnivs:

(1) K v e r p l  i i s  |trnv|i|ril In p n m c r n p h  12). llir rrsprrllvi* Inlrrrsls nf mill 

o w n e r s  nrr (lir fnlr mtirkcl m i n e s  nf llirlr mills, nllnrnlnl Inlrrrsls. mill 

n n y  llmllril rnniiiimi rlrinrnls Inilnnllnlrly lirfnrr llir (rrnilnntlnn, ns do- 

Irrnilnril liy n n r  nr m n r r  lnilr|irnilrnl nji|irnlsrrs srlrrlril liv llir nssnrln- 

I Inn. Tlir derlsl-m nf llir lmlr|irmlrnl n|i|irnlsrrs iniisl tip illstrilmlril In 

llir mill n w n r r s  n m l  lirrnnirs flnnl milrss d l s n p p r m r d  wllliln .'Id iliiys ufl- 

rr ills)rllmtInn liy null n w n r r s  nf mills In ulitrli 23 prrconl nf llir vnlrs 

In llir nssnrlntlnn nrr nllnrnlnl. Tlir prnpnrllnn nf n n y  mill o w n er's In­

lrrrsl (n llml of nil milt n w n r r s  Is ilrlrmilnril l*y illilillnc llm fnlr innr- 

krl vnlnr nf Hint mill owner's mill m u l  lls nllnrnlnl Inlrrrsls liv llm Inlnl 

fnlr nuirkrl vnltirs nf ull llm nulls n m l  llirlr nllnrnlnl Inlrrrsls.

(2) If n n y  unit nr n n y  llinllnl iniuiutiii rlrinrnl is ilrslrnynl In llm r\- 

Irut llml nn npprnisnl nf llm fnlr Innrkrl vnlnr llirrrnf lirfnrr ilrslrurHnn 

r n u t m f  In1 m n d r ,  llir Inlrrrsls uf nil mill n w n r r s  nrr: III Iii n rnnilniiilnl- 

inn. llirlr irsprrllir r u i m m i n  rlrinrnl inlrrrsls iiiillirdhilrly lirfnrr llm Irr- 

liilnnlInn, (III lu it rimprrnllvr. llirlr rrsprrllvr nwurrsliip Inlrrrsls Initim- 

dlnlrly lirfnrr llir IninlniilInn, m u l  (ill) iu ;i pliintiril ruuiimmlty, llmir rr­

sprrllvr r u i m m i n  r v p r n s r  IlnlilllHrs iiuineilhilcly hrfiue llu* I n  inlniil Inn.

(k) lu i i  rnnilniiiliilmii nr plniiimd ruimiimilly, rvrrpt i i s  provided In sulisrr- 

IInn ( I I. fnrri’lnsnrr nr riifnrrriiiriil of n lirn nr rurmnlirnlirr ncninsl llirrnliir 

rniimtun inlrrrsl r n u i l m m l l y  ilurs linl Irriilimitr, nf IIself, llir r n n i m n n  Inlnrsl 

rniiiinmilly, m u l  forerhiwine nr riifnrrriiiriil nf u llrn nr n i r m n l u i i n r r  nciiiiisl 

n pnrllnil nf llm rutiiliiuu Inlrrrsl rnimiimilly. nllirr lluiu wllllilrnwnlilr rrnl 

rslnlr, d i m s  lint wlllulrnw llml pnrllnu f r n m  (In* e n t m n n u  lnlrrrsl rnmmiiiiily.

l-orci-lnsurr nr i m f m r r i i i m l  nf ii lirn nr riirmnlirnurr npnlnsl wlHnlrnwnlilr 

rrnl rslnlr dors iml ivlllidriiw, of llsrlf, I Iml rrnl rslnlr f r o m  llir r n m i m m  In­

lrrrsl niimiiiiiilly, Iml llir person Inklnc lillr llirrrln limy rmpilrr f r o m  llm 

nssnrlnllmi, u p o n  iripirsl, m i  niiirndliiriil ryrlmllllR llir rrnl rslnlr f r n m  llm 

c o m m o n  lnlrrrsl enininmiily.

(f| In n rmidutiilniitin nr plnimrd I'nimnmilly, If n llrn nr rnriindiiniirr 

ncnlnst ii pnrllnu of llir rrnl rslnlr eninprlslnc llm ruiimiun lnlrrrsl emniltiliil-

l.v lins priority m c r  llm drrlnriilluu n m l  Urn llrn nr rnciiuiliriiiirr h n s  iml lumn 

purlInlly rrlrnsrd, llir pnrllrs fnrrrluslnc llir llrn ur rliriinilirnnrr, lipnil fore- 

rlnsiirr. m n y  rornrd nn liislnmirut rvrlmllm: llir rrnl rslnlr sulijrrl In Hint 

llrn nr rncnmlirniirr f r n m  llir r o i m m m  lnlrrrsl c m n m m i l l y .

fO  HI MR NT
1. T h i s  s r r l i o n  i n t r c r n l r s  llm r n r i r -  

sp on i l in c  I’C A .  H I T A .  nm l M l t K C A  
p ruv l s in i i s  c o v c r n i n c  t r r i i i i in i l io i i  nf 
rnn t lou ih l i i in i s ,  p l n n n n l  r o inm m i i l i r s  
nm l r n o p r r n l l v r s .  r r s p e e l i v r ly .  T h i s  
so r lh n i  r n n l im i r s  I h r  i l i s l im ' l i in i s  n im lr 
hy  U C A .  UI ' C A ,  nm l M l t K C A .  t o r  rm-li 
( y p r  o f run i inon  l n l r r r s l  ri iimuimil .v . 
lvnrl i  t i n l i  i l i s l l n r l l n i i  i s  d i s r n s s r i l  in 
l lm C u m m rn l s  | u  l li is  s r r l i n n ,  In-Inn-.

2. I l i v . u r i r n l ly ,  l lm r r  u r r r  i n s t n n r r s ,  
pn r l i r i ih i r l .v  d u r i n g  l l i r  Mh’MI'.s w lm r r  
c o o p r rm i v r s  n r r r  I r r u i i i in t r i l ,  n f l r n  n s 
n r r sn l l  o f  f n r r r l o s i i r r  follow I h r  I h r  
n s i o r i n l i o n ' s  f n i l u r r  In p n y  deb t  se rv -  
Iro. T lu isp  I r rm in n t i o n s  r r m t r d  e n o r ­
m ou s ly  r om p l r x  p ro h l r n i s  f n r  llm roup-

r r n l i v r s  r n n r r r i i r i l .  W h i l e  few  p l n n n n l  
rm iiu i i i i i i l i r s  o r  r i im ln i td l i inm s I n v r  y r l  
l i r r n  I r r u i i u n l n l  i i i u l r r  p r e s e n t  Inw, n 
lu i iu l i r r  n f  p r o b l em s  n r r  r r r l n i n  lo 
n r i s r  u pon  Irr i ii il i li l ii in  w li ir l i  h m r  nol 
l i r rn  n i l r ip in f r ly  n ih lr r . s sn l  hv  nuisl of 
l ln i s r  s l u l u l r s .

Kur nil 1-0 1111111111 i n l r r r s l  roi iinimii-  
l ies ,  t h i s  A r l  se ek s  lu i lrn l  rn l i ip r rh cn -  
s i v r l y  w i th  l l i r  p ru l i l ru i s  r r r n l e d  In 
hnili  i n l u n l u r y  nml i i iv u lu i i ln ry  I r rn i i -  
lin l inn, T l i r s r  in c lu d e  su ch  Hint I r r  s i i s  

l l i r  p r r r r u l n i i r  o f n u l l  n w n r r s  wl. ir li 
shou ld  h r  r r i p i i r n l  fu r  l i- rn i iu n l inn  • 
l l i r  l iu i r  f r i i lu r  i v i lh in  wli ir l i  u r i l l r n  
i -onsr i i ls  f rnm  ull u n i l  m i n e r s  lilllsl Im 
s e c u r e d ;  l l i r  i i i n n n r r  in w li i r l i  r inmnoii

rlrinrnls m u l  unils should hr dis|msril 

of fnllnwinc Irrinlnnlinn, bnlli ill tlm 
rnsr nf snlr n m l  nnn-.snlc of nil nf (lie 
rrnl rslnlr; Ihr rirrumslnnrr under 

whlrli snlr uf units m n v  hr impnsril oil 
ilisscnlhiR owners; Ihr powrrs lirhl hy 

llm Isinril of ilirrrlors o n hrhnlf of llir 

nssorinlion lo nrRotinlo s snlrs ngrer- 
nmiit; llm prnriirnl ronseqnenrrR lo 

llm projrrl frnm Ihe lime (he unit 
ow n e r s  npprovc the trrniinntion nnlil 

Ihe Irnnsfrr nf title nnd orenpnnry nc- 
tunlly ocrnrs; llm impnet of tcrmlrm- 
lion nn liens on tlm units nnd r o m m o n  
clrmrnls; distribution nf snlrs pro- 

rrrds; Ihe effort nf foreclosure or en­
forcement of liens ncninsl llir entire 
r o m m o n  inlrrrsl rnmmiiiiily with rc- 
spn-l lo llm vnlidily of tlm projrrl; 
n n d  nllirr mntlrrs.

It. Jlrcncnir.liiR Ihnt ininnimnns roll- 
srnl from nil unit owners wnnlil 1m i m­
possible lo srrurr ns n prnriirnl ninlirr 
in n projrrl of n n y  size, nnd rrroRiliz- 

inc ns well llml n vole of llrn slock- 
holders of n rorporntiun under slnlr 
rorpnrnir Inw m n y  not ndripmlrly pro- 

trrt tlm inlrrrsls of llm minority, 
stihsrclino (n) slnlrs n crnrrnl rule 

llml fitl% of the voles ill tho nssnrin- 
1 inti nrr rripiircd fnr trriiiinnlinn nf n 

project. T l m  dcrlnrnlinn m n y  require 

n IntRcr prr.frnlnce of tlm votes nnd in 
n non-rrsHlrntinl prnjrrl, il m n y  nlso 

prrinil n uinller prriTiitllRe. I'lirslt- 
nut lo .Srrlion 2-11!) (Iticlils of Sc- 
• iirrd Lenders), Irndrrs m n v  require 

Ihnt llm ilrrlnrnlinn sprrlf.v n Inrcrr 
prrrrnlncr of null o w n e r  consent or. 
onirr lypirnlly, require llm consent of 

n imrrrnlncc of llir lenders before Ihr 
projrrt m n y  he Irrniiiintrd.

•I. A s  n result nf .mihsrrlinn (nl u n ­
less Ihr ilrrlnrnlinn requires u n n n i n u m s  

consent for lertniiinlion. Ihe derlnrnnt 

m n y  he nhle to lermlnnle Ihe eomnion 
inlrrrsl rnmintinil.v despite llie unniii- 
linnis nppnsilinn of olher unit nwnrrn 
if llm drrlurnnl o w n s  noils In which 
llm requisite iinmhrr uf snlrs nrr nlln- 

rnlril. Surli n rrsull might nrrnr, fnr 
exnlnplr, should n ilrrlnrnnl lie nimble 
In rimlinim snles iu n projrrl where 

unntc snlrs linve hern mndr. Howe v e r ,  
iu such n rnsr, nllirr mill owners mn.v 
linve richts ncninsl llie drijnrniil under 

oilier low of llm slnlr. iiuhiililic Ihr 
I n w  nf equity nnd rnntrni'l.

5. Siihsrrlinn (Id ilesrrihes llm pro- 
rrilnre for rsrnilinn nf llie leriuinnlinu 
ncreriiu-lil. II rrciiunizrs I linl mil nil 
unit owners still lu* nhle to execute Ihr 
s n m e  iiislrnmeiit, nml permits exern- 
Iinn nr rntificnlinii id the mnsler ler- 
iniiiutiiin ncrri-mrnl. R i m e  Ihe Irons- 
fer of nn Inlerest in renl eslnle is

brine nrroniplishrd hy the screemenls, 
enrli of Ihe rnllfirnlions must Im ric- 

Cilled in llm s n m e  nmniier ns n deni, 

Impnrtnnlly. llie ncreetnrnl m u s t  spec­
ify Ihe time willlin wliirli il will Im rf- 
fcrlive; ollicrwisr, Ihr projn-l mlcht 

he indqfinilrly In "?!miio" If rntlfira- 

lions Imd lirrn sinned h.v snme, hut not 
nil, rrquirrd unil nwliers, n n d  Ihr sien- 

inc unil nwnrrs fnil In reiokr Ihrir 
acrremeiils. T h e  sRrcrtncnt heromrs 

cffrrtivc only w h e n  il is rrrnrdrd.

0. Rubscrtions (c) n n d  Id) deni wltli 
Ihe question nf w h e n  nil llm rrnl es­
lnle in n ptnnnril r n m m u n i l y  nr condo­
minium, or llm r o m m o n  rlrinrnls, n m y  
Im sold without iinnnimnns ronsrnt of 
llm unit ownrrs. T h e  srrlions rrsrli s 
different result hnscd on the physlrnl 
cniificurntiuii of llm projrrl.

Rubscrlinn (r) slnlrs Ihnt if s 
plnnnnl r n m m u n i l y  nr condo m i n i u m  

ronlnins only unils limine linrtnwilnl 

linundnrirs— n tjpirnl liich rise luiihlinc 
— tlm unit o w n e r s  m n y  Im rrquirrd In 
sell Ihrir unils u p o n  IrrmiiinI ion de- 
spile objection. U n d e r  subsection (d), 

lln wrier, if llir projrrl ronlnins nny 

unils wliirli do mil linir luirizoiilnl 

linuiulnries I lirn Ihr trrmiuntion scree- 

men! m n y  nnl force dissenting unit 
owners lo sell their units unless the 

deelnrnlinn ns oriniunllr rrrnrdrd pro­
vides ntlmrwisc. T h e  renson for Ihe 

rule stnlcd in siihsrrlinn (dl is llmt 
owners ol units nnl hns inc hnriznnlnl 

hnundnrirs— sincle family homes, for 

cxninple— n m y  wish t» lermiiintr the 
romiiuiu inleres) rnmmiiiiily regime 
nnd sell llie renl rslnlr wliirli they 

supported with llmir c o m m o n  clmrcrs, 
lull continue In o w n  llm hnnirs wliirli 
they occupy.

Obviously, if nil the uuil owners rnn- 
srnt lo llm snle nf llie mills, snle of 

Ihe rnlire dovrlr.pmont wuuld hr |mssi- 
hie.

7. Subsection (r) drsrrihi-K llm p o w ­

ers of llm nssorinlion duriiiR Ihr pen­
dency of Ihr Irrmilllllinii prori-rdiliRs.
Il r m p n u r r s  llm nssorinlion lu nrRoli- 

nle for llm snlr, hill n m k r s  llir vnlidil! 
of n n y  m u lrnrl di-prudrul on llm unil 

o w n e r  npprnilll. This siihsrelimi nlso 

n m k r s  rlrnr llml, upon Irrmiliiilion, li- 
lie hi Ihr rrnl rslnlr shnll Im held liv 

Ihe nssnrlillbill, so llml Ihr iivsnrinllnn 
n m y  r o m p y  lillr uilhmil llm iirri-ssilt 

of rnrh null o w n e r  signing llir di-nj. 
I'innlt.v, lliis siihsrrlinn m n k c s  rlrnr 

llml. m i  I it llir nssoeinlinil drliirrs lillr 
In Ihr prnprrlv. llm project will ion- 
Ilnur lo opernlr ns il Imd prior lo llm 

Irriniiinlinn. Hois i n h i  i inn linl tlm 
prnriirnl urerssilirx nf oprriilinn of llm 
rrnl rslnlr ri’Rime will mil he impnlred.
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§ 2-118 COMMON INTEIIEST OWNERSHIP
8. Subsection (f| contemplates (lie 

possibility tliat a planned cuiiiniuiiily 

or comliinilniuni might be tcrniiumrJ 
but llie rrul on lute nut sold.

.Subsections (li) nuil (g), die pnrulli'l 
provisions to Seelioii 2 - 1 17(b) anil (<l) 
of M I 1 E O A ,  contemplate (lie s a m e  pos­
sibility in tlie ease of coopcraliven, 
Tirmiuutiuu without sale is uot likely 

(o he llie usiiul cose, but might occur 
if the unit own e r s  pinn eoavrrsinu lo 
another form of c o m m o n  inlerest c o m­
munity, for example, conversion from s 
cooperative to a condominium. In the 
rose of a cooperative, title to the real 

estate upon turmilintion would remain 
iu the u n m c  of the nssocintinn ns trus­
tee for Ihe unit owners; see subsec­
tion (g). Iu n eomluminiuin or 
plnnned community, title lu the c o m ­
m o n  elements following termination 

vests iu the unit owners ns tenants iu 
c o m m o n  if tlmt renl estate is uot to he 
sold, nee subsection (f), but until a 
sale occurs vests iu the association if 

the renl cslale is tu he sold; see 
subsection (c). In the case of n con­
d o m i n i u m  or planned c o m m u n i t y  which 
coutuins only units with horizontal 
boundaries, these title rules also apply 
to all the units. (See subsection (f)). 

In the remaining case, i.e., the cu.sc 
where there ure s o m e  units with hori­
zontal boumluries a n d  s o m e  without 

horizontal boundaries, the Act pro­

vides, in subsection (f), thnt unit o w n ­
ers become leiiuuts iu c o m m o n  uf Ihe 
r o m m o n  elements, but continue to hold 
individual titles to their unils. There* 
fore, in u c o n d o m i n i u m  or planned 

c o m m u u i l y  with units located iu both u 
high rise building a n d  iu single story 
structures, Ihe unit owners iu the high 
riso building will bold individual title to 
their unit u p o n  (ermluudou, and either 
the declaration or llie termination 
agreement should uddrcss (he needs 
for easements of supiiort an d  m-ccsx 

for the high rise units over the real 
estate which all the unit o w n e r s  will 

o w n  as leiiuuts in c o m m o n .  U n d o u b t­
edly, the unit owners will immediately 
reconstitute themselves as s o m e  form 

of c o m m o n  interest community.

Since, after termination cf n cooper­
ative title to the renl eslnle remains iu 

the association, il could record n n e w  
declaration corresponding to the n e w  
form uf c o m m o n  interest c o m m u n i t y  
udoptcd, convey the units lo the f o r m­

er unit holders, and then itself contin­
ue as the n e w  c o m m o n  interest c o m ­

munity's association.

I). Subsections (g), (h) und (i) deal 
with the very complex calculations uud 
priorities which might result u p o n  ter­

mination of a c o m m o n  interest er"'um- 
liily. Those questions involve co m p e t­

ing claims of first morlgnge. holders uu 
Individual unitx, other secured an d  u n­

secured creditors id individual unit 

owners, judg m e n t  creditors uf tlie as­
sociation, creditors of I lie association

10 w h o m  ii security interest in (lie 
c o m m o n  elements lias hccu grunted nnd 
unsecured creditors of the association.
T h o s e  siihscrliotis accord different 

trcntmcul lo these issues, depending 

upon tlie type of c o m m o n  interest c o m ­
munity involved. Tlie sepiirntc a p­
proaches continue the distinctive treat­
ment which ciiuihiliiiuiums, plnnned 
communities nnd cooperatives linve re­

ceived under U C A ,  III'CA and M i t l v  
C A ,  respectively. E a c h  approach will 
lie discussed an d  demonstrated in Ihe 
c o m m e n t s  below.

T e r m i n a t i o n  ■>/ ('oiiduiniuiuio.i and 

/Vanned C o m m u n i t i e s

10. Subsection (hi establishes g e n­

eral rules with respect to competing 
claims, hut leaves to stale law the res­
olution of the priorilics of those c o m ­
peting claims.

T h e  examples which follow illustrate 
the relative effects uf several provi­
sions set out in (lie Act, Imscd on a p­
plication of uu a s s umed state lien pri­
ority rule of "first iu time, first iu 
right." lu those iusliince.s, particularly 

involving mechanics' liens, where .stale 
law often establishes priorities lit vari­
ance with tliut rule, thut result is also 
indicated.

EX A M  I’l,E 1 :
11 Y l ’ O T I I  B T I V A  I t  f o i l  A W . 1.1/•

C L I i i S  I A - I 1 I :  A  planned c o m m u n i t y
consists uf detached single family 

h omes on 5 individually o w n e d  luls, lo- 
gelher with u lllh lot which is tunlccd 
opeil hut intended for future construe- 

lion of u s w i m m i n g  pool serving all 
units. T h e  development is served hy n 

private m a d .  Lot 0  nn d  the private 
rouil nre c u m m u u  elements o w n e d  hy 
the association.

T h e  dei'lnruliuu provides that the 
Act applies lo this development (wliirli 

would otherwise he exempt us u 

"small" planned c o m m u n i t y  under Sec­
tion 1-203). T h e  documents also pro­
vide Hint: (I) upon termination, all
imits and the cumiuoii elements must 
he sold; (2) the association is permit­

ted tu fliclUiihcr I,ot (I, u u d  tu grout u 
security interest in tlmt hit (nr liny 

|uir|Kisc; nnd (3) voles nnd romtiiun 
expense linhililies are iillui-nlcd ei|iuilly 
a m o n g  the utiils. Ear pur|Kises uf the 
example, w e  have a s s u m e d  tlmt Ihe 
documents do uot require Ihe consent
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unit o w n e r s  m n y  vide tu terminate. s h o w s  tlmt the uuits ure still of equil
T h e  r» units were originally sold at value, 

equal prices of $50,000. C o m m o n  ex- ...... ,,
ponses iu the project ure $ 1 0 0  per “I-, I A  :

unit, per month, u u d  are used fur a va- A t  tlie time cf termination, the 6
' riety o f  purposes, including insurance units w e r e  finunced ns follows:

u ml u p k e e p  of the units nud c o m m o n  Unit 1 : Tlie owner's first mortgage
elements. A t  the time the uuits were ha d  u n  unpaid balance of $50.1X8). 

conveyed, each of llicui w a s  released Unit 2: T h e  o w n e r’s first mortgage
Irmu all liens affecting llie plunucd h u d  uu unpaid b u l u m e  of $ 10,000.

c o m m u n i t y  which were senior to the Unit 3: T h e  owner's first mortgage
declaration, n n d  (lie c o m m o n  elements hud uu unpaid hslnncc of $25,000. 

were deeded to the nssuciotion free of Uuits 4 a n d  5: Tlie o w n e r s  pHfd

all lima. mall, u u d  there Is n o  m o r l g u g e  o n  el-
A  shopping center developer Ims of- llivr unit,

fered $380,000 for Ihe purchase uf the lu addition, all c o miimn expenses Imd

entire plnnned cummiiuily. Tlie i i h s u -  been paid w h e n  due. T h e  utlier assets
elution's m e m b e r s  umiiiiiiiuusly vote ill uf tlie association, including reserves,

favor of termination, nu d  otherwise h a n k  account, u n d  all other personal
c omply with Section 2-118. T h e  ap- properly, totul $20,000.

U n d e r  the Act (Section 2~118(g)), the association, following sale, holds the pro­

ceeds uf sole together with the assets of the association, ‘‘ns trustee for unit 

o w n e r s  a mi holders of liens on the units us their inlcrL'sts m u y  appcur." In these
circumstances, the interests uf eueli party in the total value of $-100,000 would
Im us fulluivs:

/ / N / 7 \ # 1 2 3 4 5
Sh are of

I’roeeeds 
H u e  1st

M o r t g a g e  Holders 

D u e  O w n e r s

80,000

60, 0 0 0  

30,000

80,000

40.000

-10,000

80,000

25.000

55.000

80,000

-0-

80,000

80,000

-0-

80.000
E X A M  IV,E 111:

Ihe fuels slatril iu E x a m p l e  IA remain true, 

has failed to pay ils r o m m o n  expenses fur 12 
Ihe interests uf curb parly would he as follows:

H o w e v e r ,  
m u m  Iis. 1

ill termination, Unit 1 
u thesi • ireuiustsiices,

U N I T  f t 1 2 3 4 5
S h are of

I'roeeeds 

H u e  Association 
(Priming 1st 

Mortgage)
D u e  1st

80.000

(KM)

80,(KW

-0-

80,(K)0

-0

80,000

-0-

80,000

-0-

M o r t g a g e  Holders 

D u e  Association 
(Nut I’riining 

1st Mortgage)

D u e  O w n e r s

30.000

0 0 0
28.000

40,000

-0-

10,1X10

25,IKK)

- 0 -

55.IMM)

-0-

-th-
80,000

-0-

-0-
80,000___________  „ . , „ v n r  m r . i n n r  n u . i n n /

lu this example, Imth the lenders u n d  the iix.xui-iiitimi are fully paid because Ihe 
sales proceeds exceed the liens u u  llie units. Note, however, tliut ti mo n t h s  of 

the unpaid assessments prime the first m o r t g a g e  pursuant tu Section 3 -110(h). 

Thus, if the sides proceeds hud liccu only $30,000 per unit, rather Ilian $80,000, 
ihe results with respect tu Unit I w o u l d  h a v e  been us follows:

Sules I'roeeeds $30,000

(l-Moulh Assessment D u e  Association 000

tluhllicc $1(1,-100
l’uid tu 1st M o i i g u g e  Holder $10,100

Loss lo 1st M o r t g a g e  I .coder IOOO)
Loss lit Association (IKXI)
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O f  course, llir nnsnrinlinn linn, nni) 
llir Irmlrr m n y  linvr, n rlnim ngninsl 

llir nnil owner, pcrsonnlly, fnr llir nn* 
( • i i  i l l  s u m s  ilnr llirin. Importantly, 

Imwrvrr, nrillirr llir nllirr unit ownrro 

nor llirlr ntiiln nrr nulijrrt In nn.v lia­

bility for llmse clnims.
Hrrnnsr llir lirn of llir firnl m o r t­

gage Imlilrr, nl Irrininnlinn nr foreclo­
sure, in junior In llir first I) mnntlin of 

nnpniil nssrs.smrnl.s ilnr llir nxsnrinlion, 
lenders m n y  prnlrrl themselves iniilrr 
llir Art liv requiring llir escrow nf 0 
m o n t h s’ rnninion expense n.ssrssmcnln. 

nn lliry oflrn d o  for rrnl prnprrly t m -  

rn.

K X A M  I’IjB  1 C :

Tlir fnrtn slnlrd in R x n m p l e  III rr- 

m n i n  Irnr. llowrvrr, nflrr nil llir 
llllilr were iiiilinlty sold, lull lirlnrr 

trnninntion, 8(1% of llir nnil nwnrrn 
ngrrr In lmild n s w i m m i n g  pool on I.ot

0. Tlir nssorinlion ronlrnrts with 
X Y 7 ,  I’onl C o m p a n y  In lmild llir pool 

for *100,(XH). X Y 7 ,  dors nnl Inke n 

sccnrily Inlerrsl in llir r n m m n n  rlr- 
mrnls. ns it might linvr donr under

VX1T  #
Slinre nf 
I’rorrrdn 

I>nr Assnrinlion 
(Priming Ir I 
Mortgage)

D u e  1st

M o r t g a g e  Hnldrrn 
D u e  Asssnrinlion 

(Not Priming 
Int Morlgngr)

D u o  X Y 7 ,
D u r  O w n r r R

K X A M f ' I i R  I D :

All fnrls slntrd In Rxnmple. 1 0  rr- 

m n i n  Irnr, except llml X Y 5 0  I'on I C o m -  
pnnv, nt llie lime, il rontrnrls In lmild 
llir pool, Inkrs n serurily lnlrrrsl in 

Iml 0. pnrsnnnt to Srrlinn 3-112, nnil 
llmt serurily interest inrlndrn n release 

nf llml rrnl rslnlr, ii|mn drfniill, frnm 
nil restrictions Imposed on the rrnl rs­

lnlr liy the drclnrnllon. At terminn- 
lion, X Y ’55 hns not liinllluleil nny nclion 

ncninsl Ihe nssoclnllon to rnforcr lls 

rlnim.
In llirsr rlrcnnistnnrrn, X Y Z ,  nn n 

srenrrd creditor with rrspm’l lo Col 0, 
holds nn inlrrrsl superior lo llie drrln- 
rnllnn, nn d  would linvr Ihe right In ex­
clude llml rrnl rslnlr from llie projrrl. 

A n y  snlr of Ihr entire plnnned commit- 
nily would lie subject lo llie su|>erior 
Interest of XY7,. F o r  Ihnt rrnson, in 
llie normnl rirrnmslniirrs, Ihr nssorln- 

llon wou l d  not he nlilr lo pcrurr n re­
lease of llmt licti unless X Y 7 <  were

Srrlion 3 -1 1 2 ;  nud dors nnl nrl lo 

perfect nn y  nvnllnlde inrrlmnirs’ lirn 

uiiilrr slnlr Inw. T h e  pool is prnprrly 
m m plelrd. W h e n  Ihr nssnrintion falls 
lu pny, X Y 7 <  sues llir nssorinlion, se­

cures n judgment, nnd prnprrly per­
fects ils judr.itirnl pursuant lo Srrlinn 

.'(•III (Tori nn d  Cmilrnrl Inability). 

A n  provided in Srrlinn 3-111. lirnn re- 

suiting frnm judgments ngninst the ns- 

sorin I inn nre governed h.v Srrlinn 3- 
117. AI Ihr lime nf Irrininnlinn, X Y Z  
hns not lirrn puid, nnil ils rlnim 

n m n u n l s  lo ?I(X1,IHM).

Srrlion 3-ll7(nl provides Ihnt n 
"judgment for m o n e y  ngninsl Ihr nssn- 
rinlion," if perfected ns n lirn nil rrnl 

properly under slnle Inw, “is n lirn in 
fnvor nf llir judgment lienholder 

ngninsl nil nf Ihe unils." However, 
llir Inst sentence nlso provides llml Ihe 

judgment is not n lien nn Ihr c o m m o n  
elements. Accordingly, X Y 7 ,  holds ii 
f2().(KM) lirn on rnrli nf Ihr unils ns of 

Ihe dnte Ihr lirn is perfected. In 
Hirer rircumslnnrrn, (hr inlrresln of 

Ihr pnrlies nre ns follows :

pnld in full from Ihe prnrrrds of Ihe 

snlr, whlrli would linve Ihe effect of 
reducing llir vnlnr of Ihe snle lo 
f2.Hn.IKM). Nnlr llml Ihis Ims Ihe rro- 

nnrnir rffrrt of plnrlng Ihe XYZ rlnim, 
nl Irrmilinlion, nhrnd nf prior first 
mortgages. Fo r  this rrnsou, first 
morlgngr holders will lypirnlly rripiire 

llirlr coiiseul lirfnrr r n m m n n  rlrinrnls 

Itiny hr subjected lo n lien.

B X A M P R H  1 B :
Tlir fnrls slnlrd in R x n m p l e  1(5 re- 

m n I n  Irnr so llml X Y 7 ,  linhls only n 

prrferlril judgment lirn, not n serurily 
inlrrrsl in llir c o m m o n  rlrinrnls.

Aflrr Ihe X Y 7  lirn w n s  prrferlril, n 
friO.IKMl uninsured judgmrnl is entered 

ngninsl Ihe o w n e r  nf Unit I. resulting 
from hin, personal business. T h e  lirn 
is prrferlril, nn d  rrsls only ngninst 
llriit 4. In llienr rirrumslnncrs, (hr 

Inlerrsln of llie parlies nrc ns follows:

80,000 80.000 80,000 80,000 80,000

(!00 -0- -0- -0- -0-

r.0,000 d 0,000 23,000 -0-  - 0-

0 0 0  - O -  -0- -0- - 0 -
2().(HK) 20.000 20,000 20,000 20.000
8.8(H) 20.0(H) ,75,000 flO.OfH) 00,000
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u n i t  # t 2 .7 1 5

Slinre of
I'rorcodn 80.0IMI 80.000 80,000 80,000 80,000
D u r  Assnrinlion

(l'riiaing 1st
Morlgngr) i;iM> -0- 0- -0- -0-
D u e  Int

M o r l g n g r  Holders 50.000 40,000 25,000 -O- -0-
D u e  Assnrinlion
(Not Priming
1st Morlgngr) 000 -0 - -0- .))- -0-
D u e  X Y 7 , 20.000 20.000 20.0(H) 20,000 20,000
IVrsnnnl

I.ien, Unit -I -II- -O- -()- r*n.o(K) - 0 -
D u r  O w n e r s H.KOO 20.0(H) .75,000 10.0(H) (10.000

R X A M P N R  I F :
T h e  fnrls slnlrd in R x n m p l e  IF. rr- nssnriiniion fnr JIHO.IKX) more thnn Ihr

main Irnr. After Ihe s w i m m i n g  pool in nssocinllnn'" insiirnncr. H m l r r  slnlr
Imill, n neighbor's chibl falls into the Inw, Ihe tort judgmrnl. w h e n  perfect-
linlrodcd nnd uiifriu n i  pan), ami is in- rd, constiliilrs a lira milv frnm Ihr
jnrrd. T h e  i-hihl sues Ihr nssocinlion. dnte judgmrnl is ealerrd, nnd ilnrs nnl
O a r  mnnlli nflrr tlir prrsonnl jmlg- cnjnv a higher priorilv. In these rlr-
nmul ngninsl Dnil 1 is prrfcclrd. Ihr ruaislnaces, llir inlrrrsls of llm pnr-
cliihl secures n jiidgmrnt ngninsl Ihr lies nrr ns fallows :

I ' N I T  # 1 2 ,7 4 5

Shnrr nf

Proerrds 80,000 80.000 s o .(h h ) 80,000 80.000
D u e  Assnrinlion

1 Priming 1st
M orlgngr)’ IKK) -()- .11- -0- -0-
D u r  1st

Morlgngr Holders 50,(K)0 40,000 25.000 -0- -0-
D u e  Assorinlinn

(Not Priming
1st Morlgngr) r.iK» -0- -0- -0- -0-
D u e  XY7, 20,(KH) 20.000 20.0(H) 20,(HH) 20,000
Prrsonnl
M e n ,  Hnil 4 -()- -0- -().. 50,000 -0-
Tori M e n 8,800 2I),0(XI 20,1k 1 ) 10.0(H) 20.000
D u e  O w n r r R -0- -0- 15,000 - I I . ■10,000

Note llml llir rhild’s llrn rrnlirrs 
only f78.HIH); (hr eslnle Is nnl rnlillrd 

lo pnrliripnle In (lie proceeds nvnilnlile 
In Unils 3 nnd 5  lo snlisfy (lie iininrl 
ctnims ngninsl Units 1 nn d  4, liernnsc 
those unils are liable only for Ihrir 
pro rnln shnrr nf Ihe rlnim, which in 
Ihr s a m e  nmniiut nny of liinse unils 
wnnlil linvr Imd lo pny prior lo Irrml- 

nation iu order lo secure n pnrlinl re­
lease. Thus, if Hnil 5, prior lo termi­

nation, had srrurrd a pnrlinl relrnse 
fnr $20.0(HI from Ihe eslnle, the result 
would hr Ihr snmr.

Nole nlso llmt Ihr vnlnr of I',.,* com- 
mnii rlrinrnls is not srgregnlrd from 
llie vnlurs of Ihe unils, since Ihe snlrs' 
values of ihe unils reflect nil of Ihr 
vnlnr of Ihr real rslnlr. Similarly, 
mile llial. aflrr Irrininnlinn, Ihr lorl 
claimant is nnl rnlillrd lo reach nr 
srgrrgnlr Ihe prrsonnl properly nf Ihr 
corporation, valued before Irrmiuulioii 
nt J2(),000, even though lie could linvr

rrnrhrd llm linnk nrrounl nr other ns- 
srls prior lo leruiiiinliou. A n y  olher 

rule would rrrnlr i m i n i m u s  rnm|dr.xity, 
would impose arbitrary losses nn credi­

tors oul of priority, nml would lead In 
shift rrouoniie losses lo unil owners 
w h o  Imd pnid Ihrir slinre of rtnims.

K X A M P I . K  Hi:

T h e  fnrls slnlrd in R x n m p l e  I F  re- 
Inniii true. After llir Unit I prrsinml 

lirn is prrfrrlrd, Intl. one week lirfnrr 
Ihr lorl judgmrnl ncninsl llir usxnrin- 

tinu is prrfrrlrd, I' I'nving C o m p a n y  
lirgins rrpnving Ihr privntr road. 
W o r k  is rnmplrlrd one week nflrr llir 

lorl judgment is prrfrrlrd. T h e  nsso- 
rintion fails In pny I* ?.riO,(HXI u |* o i i  
rotupli'linu ns ngrrrd, nml I' Inimcdi- 
nlrlv rrrords ils iiinhiinirs' lira, tin- 
drr slnlr law . n lino hollies' lirn. if rr- 
rordrd within (If) days of llir lime work 
is rnmplrlrd. Imlds priority as of (hr 
ilny w o r k  lirgnu. Slnlr law dors nnl,
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§ 2 -118  COMMON IN T E R E ST  O W N E RSH IP
h o w e v e r ,  g r u n t  ll ie  ini'i'Imuh'H' l i e u  pri­
o r i t y  o v e r  u n y  l ien s  p e r f e c t e d  b e fo re  
w o rk  lii'Killl. I’ I'm i n c  much u u  i lu

lien, uml secures u judgment, In lliesc 
c i r c u m s t a n c e s ,  llm inleresln of llm pur­

lieu lire u h follows;

I X  I T  # 1

Slmre of 
I'rocccils 
P o e  Assorialiun 
< l'riming 1st 
Mortgage)

Pile Ih I
M o r t g a g e  Holders 
P u e  Association 

(Not Priming 
1st Mortgage) 

X V Z  Pool Lien 
Personal 

Lien, Unit ■!
P  Paving Lien 

Tort Lien 
D u e  O w n e r s

tori Hen, w h e n  Unil 1 could not c o n­
tribute ilu share of llm tnecbunica’ lien, 
the rcmuiuing units ure not liable for 

llie balunee.
In llie example, llie roninmu expense 

lien arises before llm P  Paving lien 
bud arisen. If llie I'omiuou expense 

lien arose nfler (lie P  Paving lien, w e  
would be fiict-d tvilli circular liens, 
where: (u) the P  Paving lien would

prime llie c o m m o n  expense lien; (h) (I 
m o n t h s  of llio c o m m o n  expense lien 
would prime the m o r t g a g e ; n n d  (e) 
the mortgage would prime the P  P a v­
ing lien, S u c h  circular lieu problems, 

however, nre uot unique lu the lew.

80.000 HO,(XX) 80.000 80,(XX) 80.01 X)

(MX) -0- -0- -0- - 0 -

50,000 40,000 25.1XX) -4>- -o-

(MX)
20.1XX)

-0-
20,000

-0-
20,(KXI

-()• 
110,(MX)

-0-
20.1XK)

- 0 -

8.800
-0-
-0-

-O-

lO.(KX)

lO.(Xh)
-0-

-0- 
10,(XX) 
20.000 

0,000

SM.IHKI 

10,(XX) 

-0- 
-0-

■ 0- 
ID.tKMI 

20,(XX) 
30,04X1

•usc of tlm K X A M P L E  III:

T h e  fuels Minted in example III re­
main  true. A s s u m e  Unit 5, before lor 

iniuntiiiu, puid ils pro ruin share of 
both llm P  Paving lieu and the tort 
lieu. 'Phis reduces the I* Puving lien 

to $10,0(10, nu d  Ihe lorl lieu In 

$SU,(KK). U n d e r  Section .'I II7. this e n­
titles Unil 5  tn a partial ridense nf 
both claims, u m l  neither P  Paving nor 
the child has a further claim ngninsl 
Unit !). T h e  interests of Ihe parties 

arc us follows:

V X I T  #

Share
of Proceeds 
C o m m o n  

Cx p c n s e  Lieu 

First
Morlgugc LieiiB 

C o m m o n  

E x p ense Lieu 
K Y Z  Pool Lieu 

Personal 

LdeD, Unit -1 

P Paving Lieu 

Port Lien 
D u e  O w n e r s

All the results > 
lie s n m e  ns lo n condominium.

•IX A M I ' L L  2:
T h e  f a d s  stilled in exiiinplc 1(1 re- 

naiu true. Assume, however, that, nt 
lie outset. Unit S w a s  twiec as large

1 o 3 4 5

80,(XX) 80.000 80,000 80,(XX) 80,(XX)

(MX) -0- -0- - 0 - -O -

rio.(xx) •10, (XXI 23.1 XX) -0- -0-

(MX) -0- -(!- -o- -0-

20,000 20.000 20,000 20.000 -0 -

-0- -0- -0- no, (XX) -0-

8.KIK) 10,000 lO.(XX) 10.000 -0-

-0 - lo.ooo 20,(XX) -0- -0-

-o- -0- 5,000 -0- 80.IXX)

lilnivc would he us llm nl hers, siild for $ 1IX).IMS), ur

twice os m u c h  iis llu- nllu-rs, and twice 

llie cuimmin expense liability w a s  olio 
ealed lo il. At termination, it remains 
twice us valuable. In llmse i-in-mn- 
slattern, tlie rrsuIlH oil sule ure os fol­
lows :
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I X  I T  # 1 •1 3 4 5

Side Proceeds (Mi,oca 00.000 (50.000 GO.IMIO 133,332
C o m m o n
Cxpciise Lieu (MX) -()- -0- -O- -0-
First
M o r t g a g e  Lien 50.000 40,000 25.000 -O- -o-
foiiiinnu
K x p e n s e  l.ien (Mm ) -0- -O- - 0 - -0-
X V Z  Pool Lien 15,400 10,000 10,000 10.000 33.333
Personal

Lien, Cnit 4 -{>- -0- -0- 50,000 -0-
P  Paving Lien - a lo.ooo 13.333 -O- 20,(MM)
'Pori Lieu -O- 1.007 10,000 - O - 33,333
D u e  O w n e r s -0 - -0- -O- - 0 - 50.000

N u l e  tlml u/i the liens are alhicnli'd 
in iici-urdnm-i! with each unit's i-niiimuii 
expense liability, since nn special pro- 

visiuii w a s  m a d e  (ur itllui-aliiig the 
■ lists uf the pool, the paving ur the 

ton i-)iiiiii. I'nit .r> probably did nut 

tnulemplule the si/e ul ils i'\|ajsnre: 
ueierllieless. fewer dullars were iivuiht- 

Ide lu creditors upon termination than 
in L v u m p l c  It!.

e x a m p l e  : i :
'Plie fai Is stilled in E x a m p l e  It! re 

iiiniii true, imlmling the fuel tlmt 1 'nil

b w a s  originally so ld at the s a m e  price 
($5(l.lilMl) us the remaining tm i l i .  
I * |mi11 appraisal, h o w  ever. ns M i m e  that. 

Is'i'uiise of iniprorenieuts. Unit S is 
n ow uurlh $75.0(K). T h r e e  other units 

have remained at $50,000. while Unit I 

w a s  tii'glcclcd, nml is n o w  worth only 
$IO.IMMI. t'uiiumiu expense liabilities 
never changed. In this cMimplc. the 

total value uf Ihe units is nuw 
$2ti5,IMK). Since sales proceeds are 

■lislriliiiled in msnrdiini-r with fn lr 
inarkel values, the fallowing distribu­
tion of proceeds wuuld npply :

I'nit 

I nil 
( nit 
I'nit 
I nil

< I 5 . W M 3 3 % >  

(18.807113%) 

(18.807113%! 
(18 8 0 7 0 3 % )  

(28.30188%)

100.0000(1%

$ 00.377 
$ 70.172 

$ 73.172 
$ 70.172 

$113,207

$ 1110.0(10

1I X  I T  

Sales 
Proceeds 
('timmuii 

Expense l.ien 
First
Mortgage Lieu 
C iiiiiiiiou 
Fxpease l.ien 
XV Z  Pool L in t  
Personal 
Lien, I'nit I 
P Paving l.ien 
'Port Lien 
Ilue Owners

In t h i s  e x a m p l e ,  t h e  e ipm l  d i s t r i b u t i o n  u f  eummuii e x p e n s e  liitliilitv c o u p le d  w i th  
t h e  " f u i r  v i i lu o "  i l is t r i l i i i l i im  u f  M ile s  p r o c e e d s  c r e a t e  t h e  g r e a t e s t  l o s s e s  f u r  Ihe  
t - r r i l i i o r s  u f  t h e  a s s o c i a t i o n .

<50,377 75,472 75,472 75,472 113.207

(MM) -ll- -(>- -0- -0-

5(1,(MX) IO,(XXI 25.IMH) -0- -0-

IMNI -IP- -<»- -()- -0-
11.177 20,(MX) 20. K) 2H,(KK) 20.000

-<S -II- -Cl­ 50.IKK) -II-
-II- 10,IKK) io,HIHI I U 5 2 ll).(HH)
-0- 5.172 20,000 -(>- 2(),<MX)
-0- -II- •172 -()• (13,207

II. SiiliM'i-tion I j> (ti) is u u  cxt-cp- 
linn lu Ihe "fnlr market value" rule. 
It provides tliut, if appraisal id uny 

runduniinilim unit euntiut lie made, ei­
ther llirmtgli pieluri-s or v-nmpariMin 
vvilli nlIn-r units, so thnt n n y  unit's a p­
propriate slmre in Ihe overall proceeds 
(ii II lint Is- i-ah ii In I i'll, then llm ili'ir:lo|- 
linn will full buck nil the unly objec­
tive, iillicil artificial, standard available,

which is the t'ouiimm element ilileresl 
ill lux'll 11-< I In c m  h unit.

12. Foreclosure of ii mortgage or
olher lien or e m m o h r u m - i -  dues mil utt- 
loliiiilii-iill.v leriiiiiuite llo- eomhmiimiiiii 
or pin lined i iitiiliiiinii v. Iml, il o nmrl- 
gugee or other lieidmhler lor mix uili
cr party I m-ipiires units with it Miffi
cienl n u m b e r  of voles, llml parlv eilii 
ciinse th   iiini or plnnned
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intniiinnlly *n 1>r trrmiiinled pursuant 
In subsci linn (nl of Ibis srrlion.

I.1. A  mortgage or deed of Irnsl on 

s unil n m y  provide fnr I lie lien lo 
shift. u p o n  torniinnlion, lo become n 

lien on wlinl will Ihcn Im llie borrow- 

er's undivided inlerrsl in llm whole 
properly. However, such n shill 

would he deemed lo ncriir even in Ihe 

nhsrnre of express Inngungr. pnrsnnnt 
In suhserllon (f I.

7'erininntion 0/ Cnnjirralivrn

II. Siihsrrlinn (il denis with Ihe 
very c o m plex ralridnlinns nml priori­

ties which might rrsnll u p o n  lrrminn- 

linn nf n eonperntive, in light of Ihe 
possibility llml Ihn nssocinlion itself 

might hnve its o w n  secured creditors, 
wrhllc unit ow n r r s  nnd llmir creditors 

would seek to enforrr Ihhir o w n  claims 
nynlnst the proreeds fit snle. T l m  Art 

rrrogniirs, in ronsideritig this issue, 

llml there nre t w o  competing Interests 
to lw> resolved. O n  the one Itnnd, co­

operative developers n m l  lenders hnve 

traditionally finnneed cnopernlives 

through loans lo Ihe cooprrnlive nsso- 
clallon seettreil hy one or m o r e  blanket 

mnrlgnges on Ihe cooperative's renl es­

tate. A n y  uniform prn|msnl lo reduce 
the priorities nf s o m e  or nil simh

morlEnges in favor of creditors secured 
only hy interests in s o m e  of Ihe nails 

would have n negative effect on thnt 
traditional form nf financing.

At (he s a m e  lime, it Ims b e c o m e  in- 

rronslngly evident llmt Ihe freipmnt in- 
nbillty of unil owners lo resdily resell 
llmir anils m n y  lie trnred iu pari lo 
the reluctance of spnl lenders lo plnro 
mnrlgnges nn Indivhltinl units whlrli

m a y  always lie Rulsirdinnte to the 
claims of the association's secured 

creditors, oven w h e n  those nssnrintlons 
creditors obtain their seciirily interest 

at a dnte Inter than the ilnle nf Ihe 
s|mt lonn. A s  a result, llm Conference 

w a s  urged to drnft the A c t  lit a m a n ­
ner whlrli would rnlmnre the fiunnring 
of Indivhltinl units.

This section b o r a m e  Ihe focnl point 
for m n r h  of that -debate. In resolving
it. Ihe Arl Inken a middle approach, h.v 

providing Ihe declnrnnt an election
a m o n g  priority systems.

Suhserllon (I) permits Ihe derlnrnnt 
lo Include In the deelnrntlon a provi­

sion Ihnt all the association's creditors, 
u p o n  termination, will hnve priority 
over all Ihe interests of unit o w n e r s  

nnd tiielr creditors. If the declaration 
does sn provide, Ihe association's rredi­
lors would enforce their liens In llmir 
normal priority, while unsecured credi­
tors of the association wou l d  he trrnt-

eil ns if they Imd prrfrrlrd Ihrir liens 

immediately prior In termination. 

O n l y  w h e n  nil of thr nssnrinlioti's cred­
itors Imd I m - c i i  satisfied would Ihe unit 
owners nml their rredilors lie riititlrd 
to porth-ipnte in Ihe proceeds nf sale. 

Sueli a result, while significantly dif­
ferent from Ihr result flowing under 
I ' C A  or O I T A ,  is n recognition of the 

fundamental differences hrtun-u Ihe fi­

nancing of condominiums nnd eonpern- 
livcs. S u c h  n provision would likely 

m n x l m i r e  Ihe ability nf the eonperntive 
lo secure initial and subsequent blanket 

fiiinm ing. while lending lo dixroiirnge 
spnt loans for units. Allernnlively. 

Subsection (i) cnnlcmplnlrs tlmt llie 
deelnrnnl m n y  wish to enhnnro llie fi- 

nniieralvilily of units while insuring 
Ihnt Ihe inilinl blanket financing of 0 
cooperative will not he ,ieopnrdi7ed. 
Accordingly, it provides that, in the 

nhseni-e of n provision in tin- dei-lnrn- 
lion which grants senior priority to llie 
association's creditors, the liens of nil 

rredilors with nn interest iu the coop- 

ernlive's properly would hr fraclinnnl- 
Igril upon trrininntinn, nml would co n­
stitute n lien neniust cnrli unit pro|mr- 
linnntc to that unit's conimnn evpt-nse 

liahilily. N o  lien would lie ngninsl the 

rnnpcrnlivr's renl eslnle as a whole, 

lint a senior blanket morlgngr, for ex- 
motile, would constitute u firs-t lien 

ngninst every nnil in prii|mrliim lo llm 

c o m m o n  expense linhililies nf Ihe vari­
ous units.

15. In llm ense uf frnctjun11li7.nl 
liens, n particularly complex series of 
rredilors' rights- questions arise upon 
Irrininnlinn. Tlmsc questions involve 

competing rlnims nf hnlders of first .se­
curity interests on individual units, the 
secured nml unsecured creditors of in- 

dividitnl unit owners, ns well as blanket 
mortgagees nnd judgment creditors of 
llm nssni-inlipu. T h e  second part of 

subsection li) nltempts In establish 
geimrnl roles with respect In these 
competing claims, hot leaves to slnle 

Inw Ihe resolution nf tlm priorities of 
those rlnims. In considering lliis prob­
lem. In the analogous mu t e s t  of condo­

m i n i u m s  nml planned cummunilies, 

wliirli m a n d a t e  fractionnlired liens 
i i |m ii i Irrininnlinn, c o m m e n t  II) above 

includes examples of h o w  llmse c o m ­
peting rlnims might lie resolved. If nil 

rredilors of the nssocinlion have prior­
ity over nil creditors of unit owners, of 

course, tlm cxnmples set nut in rnm- 
m e a t  10 linve lo be adjusted appropri­
ately.

O l h r r  P r o r i n i n n n

10. Subsection (j) describes tlm 
m e t h o d  hy wliirli the Interests of pro- 
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prirlnry lessees are to he rnlrnlnlril, and 

adopts nn npprnisnl procedure for nlln- 

eat inn of (he snles proceeds in all 
three forms of ownership.

It depnrls siguifiennlly frnm the 
usiinl result Under inns) fnmlniiiiiiium 

nils. U n d e r  those nets Ihe proceeds 

id llm snle of the entire project nre 

distributed upon termination lo cnrli 

nnil o w n e r  in neenrdnnre with tlm 
c o m m o n  element interest which w a s  id- 
Inrntnl nt llm nulerl nf Ihe project. 
O f  course, iu nn older development, 
those nrigimil allocations will hear lit­

tle resemblance to tlm nrlnnl value of 
Ihe units, l-’ur llml rcnsnti. tlm Act 
adopts nn appraisal procednre fnr ills- 
Iriluilinn of Ihe sales proceeds. A s  
suggested io the examples on Ihe dis- 
tribal inn of proceeds, lliis npprnisnl 

limy dre-nnticiilly affect tlm n n m o n l  nf 

ihdlii" el unity received by unit own-
err -nrdinglv, il is likely tlm up-

.ill be required lo be dixtrih- 
nr (o tlm tiioe tlm trriiiimilioo 

ill is uppriivi-d. so tlmt unit 

m a y  understand the likely fi- 
cinl ixmsi-quriiei-s of llm termina­

tion. If an initial appraisal ninde pur- 

simnl to s'uhsrclitm (i) were rejected 
liy vole of llm unit owners, llm iissn- 

ciutioli would be oblignled lo secure 11 
n e w  npprnjsttl.

17. W i t h  respect to the nssoeinlion’s 
rule ns truster under viihserlinn (gl. 

s e e  S '  r l i n n  3 - 1  HI.
18. "Foreclosure" in suhsri'tion (k| 

ineluilrs deeds in lieu nf foreclosure.

nnd "liens" inelmlrs Inx and oilier liens 

on renl eslnle wliirli m n y  he rnnverlisl 

nr w i t hdrawn from Ihr project.
ID. T h e  trrtnianlinn sgrretnral 

should adopt nr conlnin nny restric­

tions. covenants and other provisions 

for tlm goverimnre nn d  nprrntiou nf 

llm properly formerly constituting Ihe 
c o m m o n  interest c o m m u n i t y  wliirli llir 
o wners d e e m  npprnprinle. These 

might closely parallel llm provisions of 
the ilrrlnrnlinn nnd hylnw-s. This is 

pnrlirulnrly itn|>nrlnul in Ihe case of s 
c o m m o n  interest i-oiiimunity which Is

not tn he sob! pursuant lo llm terms 

of llm termination agreement. In 
tlm nhsrnre of smelt prnvislnns. tlm
genernl law- of the stale governing Ira- 
a m  irs in c o m m o n  would n|iply.

20. Sllhseetion (!) rrmgnirrs tlm 

pnssihilily llml n (ire evi«ling lirn
might not linve hern ri lenvrd |irinr lo 
Ihe time the c o n d o m i n i u m  or pl.-immd 

commttnil.v dechirnlion wa v  recorded. 
Ili-riirilnliim of the dr> Inrnlion slmohl 
not f-oiisliliile a chancing of tin- priori­

ty of llmvr liens; nml il is rohtrnrv to 

nil expectations thnt a prior lienholder 
m n y  lie involuntarily Mihjretrd lo tlm 
c o n d o m i n i u m  or planned txiiiimouily 

ilncuments. F o r  llml renson. this ser- 

tinn permits llie linn i-nusi-iiliiig prior 

lienholder upon foreclosure lo exclude 
llm renl estate snhiri-l lo his lien from 

Ilia c o n d o m i n i u m  nr plnunrd c o m m u n i­

ty.

§ 2-119. night* ol S e cured Lenders

T l m  deelnrnlinn m n y  require llml nil nr n Specified nuiiilmr or perreiilnce of 

llm tenders w h o  hold serin liy Inleresls pucuinlH-rliig llm mills approve sped- 

fletl nclloiis nf Ihe mill o w n e r s  or llm nssnclntlim ns n condition to (lie offer- 

livetmss of those nclloiis, lad n n  requirement for uppruvnl m n y  opernle lo (I) 

d e n y  nr delegnle eontrol over (lie genernl n d m l i i M i n l l v e  affairs of llm nssn- 

clnllmi liy llm mill o w n e r s  or llm executive Imnrd. or (II) prevent llie nssm-lit- 

lion or llie exerullve Itonril f r o m  rniimirnrlng. Intervening lu. nr sellllng nil.V 

llllgnllim or proceeding, nr (III) provouL n n y  Insurnni-e Iruslee or Ihe nssocln- 

lioit f r o m  receiving n m l  distributing n n y  Insurance proceeds except pursuant 

lo Seel Ion 3-11.3.

COM M ENT
I. In n n u m b e r  of inslnnces. pnrllr- 

ulnrly sale nr em-umhrimei-s of c o m m o n  
rlrinrnls. nr termination ol it pliiitliril 
coniinimily, n lender's serurily m n y  lie 
ilrniuidietilly nffeclrd hy nets of I h e  ns-

siH-inliou. For Ihnt reason this sell inn 

permits the drt-htrnlinli In provide that 
lender rntifirlitinll of specified 10 lions 
of the iissorinlimi is n i-ondilhin of 
llmir effectiveness-.
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2. T h e r e  arc (li roe Important limita- 
limit! nn tlir rights nf lender consent. 

T h e y  D i o :  (I) n pruhiliitiini on iniilrul 
o u r  the general niliiiiiiislriitive affairs 

nf the Xdsociatiou; (2) restrictions nil 
control over the tisso* intion's iMjtvrrs 

during litigation or other proceedings; 
nnil (3) prohibition of receipt nr ilis- 

trihution nf insurance proceeds prior 
in application of those proceeds for re­

building.
3. It Ih important that l e n d c m  not 

ho able lo step iu and unilalcrnlly act 

un receiver or trustee of the associa­
tion. There may, of course, he occa­
sions w h e n  n court of competent juris- 

dictiou would order np|toinlnifiit nf a 
receiver for nn association. W h i l e  tliia 

would he iHissihle ill u court proceed­
ing, the Act prohibits prlvaio contrac­

tual grunting of aucli n power.
4. Since It m u y  well he llmt the ua- 

Kiieialiou might find itself Involved in 

litigation which would be adverse lo

tin- interests of the lender or tlie dc- 
cloroiil, it ia iiiiipprnpriiile for il se­

cured parly lo to- itblr lo control (be

(norm: of litigation in tin- absence of 
tlie consent of tlie oilier parties. In
nn opiiriipriiite ruse, of course, where

(be lenders' interests nre affected, a 

lender might seek tu inlrrveuc oa n 

I'nrly.
5. Section 3-1 1 3  specifics llo- ilislri- 

b u t  imi uf illsurunie p r m  ceils. I i i  par- 
ticiilnr, it prevents ilistriloilioii of 

those proceeds to lenders until I lie in­
tended pur|H»se of llu* itisiirnme tins
been met. Fo r  llmt reosoii, under Ibis 
seelion I lie di-clurnlinii m a y  not provide 
tlie lender a riglil to receive insurance 

proceeds ill n n y  m a n n e r  cxiepl the 

tuniiiier provided in Sect iuli 3-113.
II. In addition In tlie provisions of 

llie dreliiroliun, llie prnvisions of indi­
vidual deeds lo uuitH limy reipiire I lull 

unit o w n e r  lo secure bis lender's cnu- 
sent before taking particular actions.

I 2-120. M a s te r  A s so c ia t i o n s  
(n) I f  ll ie  ( Icc ln rn t lo i i  p ro v ld cn  Hint n n y  o f  tin* p o w e r s  dcscr i l ie i l  In S e c t io n

3-102 n r c  tu  lie e x e r c i s e d  tij n r  tuny lie t l e lcgn tcd  to  u p r o f l l  o r    p ro f i t  cor-
p u ru t ln i i  ( a e - xw hm w p ii r a l o d - n s m udatdmr}- Hint e x e r c i s e s  l lm se  o r  u t l i e r  p ow e r s  
on b e h a l f  o f  o n e  o r  m o r e  cnli iimili I n t e r e s t  coni im in l t lcK o r  fo r  t h e  b e n e f i t  uf 
tin* u n i t  o w n e r s  of o n e  n r  m o r e  c om m on  I n te r e s t  c o i i im uu l t le s ,  u l l  p ruv lsb i iw  
of t i l l s  |A e l i  n p p l l e n h le  lu u n i t  ow n e r s '  n s s u ch i t l n n s  n | ip ly  lo tiny aucl i c o r p o ­
r a t i o n  (o r  im lneo rp i ir i i l i ' i l  ni;iiaidaf4(t»»t, e x c e p t  n s  m od i f i e d  hy ti l ls  s ee l Inn.

(Ii) U n le s s  II Is n i i l n g  lu t h e  e n p u c l l y  o f  a n  a s so ch i l h u i  ilesct Died in Sec t Ion 
3-101, u n m s t c r  u s s n c l a l lo n  tu ny  e x e r e l s e  I h e  p ow e r s  s e t  f o r t h  In S e c t io n  3 -  
102(a)(2) on ly  to  Ihe  e x t e n t  e x p r e s s l y  p e rm i t t e d  In th e  d e c l a r a t io n . ,  of c om m on  
i n t e r e s t  comm  u n i t i e s  w h ich  n r e  p a r t  o f  Ih e  m a s t e r  u s s o c ln l l o n  o r  e x p r e s s ly
dese r l l i ed  In t h e  d e lg u th i i i s  o f  |m w c r  f r o m  th o s e  c om m on  In te r e s t  co t u n i t i e s
to (h e  m a s t e r  a s s o c i a t io n .

(e) I f  th e  d e c l a r a t i o n  o f  any c om m on  I n l e i e s l  c o m m u n i t y  p r o v i d e s  t h a t  Ihe  
e x e c u t iv e  I sm rd  m ny  d e l e g a t e  c e r t a i n  p ow e r s  to  n m a s t e r  i iss i ic lath i i i ,  th e  
i i i o i i i Ih th  iif t h e  e x e c u t i v e  h o a r d  h a v e  n o  l ln h l l l ty  f o r  t h e  n e ts  o r  om is s io n s  of 
Ihe  m u s t e r  e .ssoehi llo ii w i t h  r e s p e c t  In t h o s e  p ow e r s  fo l low in g  d e le g a t io n .

(d) T h e  r i g h t s  n n d  rcspmiHlli ll it lcH o f  u n i t  o w n e r s  w i t h  r e sp e c t  to  t h e  un i t  
ow n e r s '  n s so c ln l lo n  se t  f o r t h  in S e c t io n s  3-UKI, 3-108, 3-1011, 3 -110 , nml 3-112 
a pp ly  In th e  c o n d u c t  o f  (h e  H f fu l r s  o f  n m u s t e r  u s s n e lu l l o n  on ly  to p e r s o n s  
who e .e e t  th e  h n n rd  o f  u im i s t e r  n s so c lu t lo i i ,  w h e t h e r  o r  n o t  th o se  i i e r son s  li re  
o t h e rw i s e  u n i t  ow n e rn  w i th i n  Ih e  m cu u lu g  o f  ( Id s  iAct 1.

(e) Even  If u m a s t e r  n s s o e lu t l o n  Is u l so  nn n s s n e ln t l o n  d e se r l l i ed  In S e c t io n
3-101, t h e  c e r t i f i c a t e  o f  I n c o r p o r a t i o n  o r  o t h e r  I n s t r u m e n t  em i t t in g  Ih e  m a s t e r  
a s so c i a t io n  u u d  Ih e  d e e l n r n t l o n  o f  enel i com mon  I n t e r e s t  n m im i i u h y  t h e  p o w ­
e r s  o f  wh ich  n r e  a s s i g n e d  hy Ih e  d e e h m i l h i n  o r  d e l e g a t e d  I ii l l ie m u s t e r  nssn- 
clii I Ion, m ay  p r o v id e  t lm t  th e  e x e c u t i v e  h o a r d  o f  th e  m u s t e r  iiHsnelntlnii m us t  
he e lec ted  a f t e r  Ihe  p e r io d  o f  d e c l a r a n t  emit n i l  I i i  a n y  o f  th e  fo l low in g  w a y s :

( I )  All n u l l  o w n e r s  o f  u l l c om m on  I n l e r e s t  e om m m iK le s  s u h j e e t  to  th e  
m u s t e r  n s so c ln l lo n  m ny  e le c t  u l l m em b e r s  o f  th e  m u s t e r  a s s o c i a t i o n ' s  e x ­
e c u t iv e  h o a rd .
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(2) All m cm l i e r s  o f  t h e  e x e c u t i v e  lum i d s  o f  n i l  e om m o l i  I n t e n d  c om m un ­

i t i e s  s u h j e e t  t o  t h e  m u s t e r  u s s n c l n thm  limy e l e c t  n i l i i i c ud ie r s  o f  th e  m u ­
t e r  n s s n c l n l I o n ' s  e x e c u t i v e  l ion rd .

13) All u n i t  ow n e r s  o f  e a c h  etiu ii imu I n t e r e s t  c o m m u n i t y  s u b j e c t  to  Ihe  
m u s t e r  a s s o c i a t i o n  m u y  e lec t  s |a>c lf led  m em l i e r s  o f  t l i e  m u s t e r  nssocln- 
I Io n 's  e x e c u t i v e  b u nn l .

(4) A l l m eud ie l ' s  o f  t h e  e x e c u t i v e  h n n rd  o f em-l i co in i i ion  I n t e r e s t  coin- 
in n n  11 y  s u h j e e t  to t h e  m a s t e r  a s s o c i a t i o n  tuny e le c t  H|icclfh-d m c i id ie r s  o f  
t h e  n i n s l e r  n s s o c l u l I o n ’s  e x e c u t i v e  h o a r d .

COM M ENT
1. This sect loll lolopls I lie iipproiicti

11■ iif11r11d V  iidiipli-d h.v U C A .  U l ’C A  mol 

M l t K C A

2. Il is eiiiiiiiiiili ill large ur niidti- 
plinsril i o 11di■ 111i11i1111is ur jilnnin-il colli* 

miiiiitii-s, pnrlii-iihirly llmse develupril 

under existing laws, for llie derhiriuit 

lo creule ii noisier nr uiidirella iiSNiiein- 
iinn vvliirli provides iiiiiiiugcitii-iil serv- 

iirs or decisionmilking film linns for a 

series of smaller projects. While it is 

cxpccti'il llml lliis p h e n o m e n o n  will be 
less necessary under lliis Act b e m u s e  

nl llie permissible period id lilne fur 

ilei-liirmit m u l  nil over (lie prujeei, i( is 
miiielljl'less possible in larger develop- 

loeiil.sv'Ih.il lliis furiii of liiiiiiiigemeul 

will eulililiiie.

3. Subsection I n )  mul e s  llie general 
rule llml tlie powers uf a uuil owners' 
nssiii-inIitiii m a y  only be exercised hy, 

nr ih-leguled to, u ninsler asMieiaiion if 

llie ileelariitinii for llie tsiiiiinnii inter- 
esl ciitiimiuiily perinits r Im I residl.
Tin-  .......   Imve originally

provided for ii noisier ussm-iiiiinn ; id- 

leriilllively. I lie unit o w n e r s  uf several 
<-<iiuiiiiiii ilileresl miiiiiiilliities m u y  

iirucliil Ihrir ilechiruliinis in similar 
fa.sliioii lo provide for this puvver. 
Subset-limi (ul m a k e s  il clear llml, if 

n n y  uf llie powers uf die uuil owners' 
iissiiciiiiiiiii n m y  lie exercised by. or 

delegated to, ii master nssm ini inn, all 

oilier provisions of lliis A d  which a p ­

ply lu ii noil iivvucra' itssuciiiliiiii apply 

lu llml master assiiciiiliuii except as 
niuilifii-tl li.v lids section. Accordingly, 

provisions mi notice, voting, ipmrums,
rcciirds,   lings, uml utlier mailers

vvliicli apply lu llie uuil owners' nssn- 

(-in I inn wuu l d  apply vvilli (spud validity 
to h i i c I i  a master ns.socinliuu.

I. Suliseelinn (li) limils the idiilily 

of a I i i i imIi-r iissiiciiiiiiiii lo exercise the 
powers of llie unil owners' association, 

exi-cpt in iliiise cases Viliere llie muster 

iissoeiiiliiiii is m-liiiilly acting as the 
only iissiM'iatiini fur one or inure rum- 
i i i o i i  interest (riiiiiuiiiiilii's, I i i  those 

cases where il is mil so ailing, h o w ­

ever, the oiilv powers of the unit o w n ­
ers' association which (lie ninsler usso

(inlino mil) exercise are llu- ones ex­
pressly permitted in (lie ilis-liiriiliiiii nr 

in Ihe delegation of power. This is in 

significant contrast with the rule of 
Seeliuli 3 -1 0 2  llml all of the |siwcrs 

described ill tlmt HCi'tillll liuiv he exer­

cised unless limited It) Ihe dcelurntiuu.

fi. Subsection (cl clarifies the liabil­

ity of the inendiera uf Ihe executive 
him nl of a unit owners' ussm-iution 

w h e n  the c o m m o n  interest c o m m u n i t y  

for which the unit owners' association 

acts has delegated siiine of !,s powers 

to n master iissiii-inlioii. In (Iml in- 

Miince, Mihsccliiin (•-) m a k e s  il ilesr 
llml the meiiihi-rs uf Ihe executive 

hoard of llie unit nwnrrs' iixMicialion 

linve mi liahilily for nets a n d  omissions 

of llie m u s t e r  association Inmrd ; nuder 
sidisrvtiiin (a), llmt liability lies vviih 

Ihe memliers nf Ihe muster ussueiatiuu.
It. Sidisei-lioii (ill iiihlri'Hses Ihr 

■ iiiesiiiiii of the rights and responsibili­

ties of ihe unit o w n e r s  iu their deal­

ings with ihe lousier hnnrd. A  variety 
•if sections cniinif rail'll in suliMS'lion 

(ill provide certain rights n m l  powers 
lo uuil o w n e r s  in ihrir dealings with 

(heir iissiiciiiiiiiii. In llie affairs uf the 
ninsler association, however, it would 

lie im-iiiigriloii.s fur lln- unit owners lo 
iiiiiinluin 'hose s u m e  rights if those 

uuil a w  tiers were not iu fact electing
Ihe master I   Thus, for example,
the ipicstiini nf election of directors, 

meetings, mil ice of meetings, ipiiirtiius, 

a n d  other loaders cmiinvriiicil hi llmse 

Kertioim w o u l d  linve little m e a ning if 
those sectimis were read literally w h e n  

applied lo a muster Isinrd which wns 
■mt elected h.v all im-mhers of the c o m­

m o n  interest romiunuily subject to Ihe 

miislci' iMiiird. F o r  tliut reason, Ihe 
rights uf not lee, ruling, n ml olher 

rights cmimcriitcil in the Act urc avail- 

nhle only tn ihe persons w h o  actually 

elect llie hoard.
7. Suliseel Ion (i-l recuguucH llmt 

there m a y  he reasons for ii  representa­

tive farm of election of direclnrs of 
llie iiuisii r iisxm-iiiliim. Alleriuilively, 
there in its- tie cases whe r e  at large 
vie. lion is reasonable. F o r  that rea-



MMi. snbsisMnn (r) provides llmt, nfli>r 
Ilii> period nf drelnrnnl rnntrnl hns ler- 

•nilinlnl, Micro mn.v lie I w n j s  nf rlrct- 
• lie llm mnnlrr nssueinlinu Imnril. 

T l i m r  fimr w n y n  nrp: (I) nt-lnrgc
ilrrlinn of llm numlcr Imiiril nnmni: nil 
llm r o m m o n  interest innuiiiinilirs s u b­
ject In llm mnalrr nssorinlion, (21 nl- 
Isrgr rlcrlinn nf llm lunslrr linnril only 

mining llm nirnilmm nf llm pxrrnlivn 
hnnrds nf nil rninninn inlrrrsl riiinimin- 
iiies sulijrrl In llm mn*ler nssnrinlioii, 

(.1) cnrli mniiiinn inlrrrsl rntnmiinity 
iniclil linvr designated positions nn tlm

innslrr Inmnl, nm l  llune K|in> r«s r n n M  
Im filled liv nil nl-lnigc rlrrlinii mining 

nil llm m r m h e r s  nf rnrli rniiiinnii inlrr- 
r«l i (i  n 1 1 1 1  i i  ti i I v ,  nr (Il llm druignnled 

positions rnnlil Im fillril liy nn rlriliiili 
only mining llm niriuhnrs nf llm exrni- 

llvr Imnril nf llm nnil owners' nssufio- 
linli fnr rnrli rnmninn inlrrrsl loiiunii- 

nlly. Il wnnlil only Im in llm rnsr of 
nil nl-lnrgr rlrrlinn nf llm tnnslrr 

linnnl n m u n g  nil r o m m n n  inlrrrnt rnm- 
miliiilirs llml snti.sri linn (ill wnnlil 
linvr im rrlrvnnrr.

? 2-121. M e r g e r  or Consolidation ol C o m m o n  Interest C o m m u n i t i e s  

In) A n y  2 nr n m r n  m u t u u m  lnlnrcsl rnnuniinltli's nf llm snnic f o r m  nf o w n ­

ership, l y  ngrromi'iil nf tlm mill o w n e r s  ns provided in siilisnnllnti fit), n m y  Im 

m e r g e d  nr ronsnlldidrd Inln n single cnniinnn lnlrrrsl cnnniiiinlty. In (Im 

rvriil nf n m e r g e r  nr rnnsollilntlnii, unless llm ngrpeinrnl otherwise p r m  Ides, 

llir rrsullnnl cnniiiinii lnlrrrsl rnnumiiilty Is llir Irgill sitrrrssnr, Tnr nil pnr- 

jmsrs. nf nil nf tlm pre-existing rninninn lnlrrrsl rmiuiiiiulllrs. n m l  llm nprrn- 

Itours n n d  nrtlvlllrs of nil nssnrlnllnns nf tlm prr-oxislliig rnniiiuiii Inlrrrsl 

rninniutilllPR nrc m r r g e d  or cnnsnlldnlril Into n single nssncliilinu llml linlds 

nil powers, rights, ohllgnllons, nssets, n n d  llnlillltles nf nil pre-existing nssn­

rlnllnns.

(Ii) A n  a g r e e m e n t  of 2 nr m o r e  r o m m o n  Interest rnmmiuillles to m e r g e  nr 

rnnsnlldnte p n r s i m n t  tn nulispctlon (n) m u s t  lie pvlilencril b y  nn n p r e e m r n t  pro- 

pnrrd, rxprnlrd, rernnleil, n n d  certified by llm prcslilrnt nf llm nssnrlnlltin nf 

rnrlt of llie pre-existing r o m m n n  Inlrrrsl c n m m u u i t l r s  following npprnvnl by 

nivnrrs nf mills in wlitrli nrr nllnrnlnl llir imrerntncr nf volrs In rnrli rnin­

ninn Inlerrsl rnmnuinlly required In lermlunle llml r n m m n n  Inlerest cninmti- 

ully. T l m  ngreeiiirul m u s t  Im recorded lu every (rnnnlyl in wblcli n pnrllnu 

of tlm r n m m n n  Interest rnmnui n l l y  Is lornled n n d  Is mil effective uniII record* 

nl.

(c) E v e r y  m e r g e r  nr ronsnliibillon ng r e r m e n l  m u s t  provide fnr llm rrnlbmu- 

llon of llm nllurnleil Inlrrrsls lu llir n e w  iissnrliillon mining llm nulls of llm 

rrsullnnt c n m u i n u  Ilileresl rnuitnunll.V elllmr (I) by -Minting tlie rrnllornllous or 

llm f o r m u l n s  u p o n  w h i c h  they nre linspd or III) by slntlng llm perreiilncr of 

overnll nlloenled Interesls nf tlm n e w  e u u u u n n  Inlerest ennnnunlt.y whlrli nre 

nlloenled to nil of tlir mills comprising rnrli nf llm pre-existing r n m i t u m  Inlrr­

rsl rnmnumlllen, n n d  providing Hint llm portion nf llm pprrrnlnges nllnrnlnl 

In rnrli unit formerly comprising n pnrl of tlm pre-existing cnmiiuiil lnlrrrsl 

e o m m u n l l y  m u s t  tw erpinl to tlm porrcntngrH of nllnrnted Inlrrrsls nllurnlrd 

lo (lint unit by the deelnrntlon of tlm pre-existing c o m m o n  Interest c o m m u n i ­ty*
COM M ENT

I. T h e r e  m n y  Im clrriimsfniwcn 
wlmre c o m m o n  Inlercnt cnmnuinltlon 

mn.v wish lo merge or cunnoliilnte llmir 
niJivillcn liy llie rrrntinu nf n ningle 
e m u  moil inlercnt cnnimiuiily: lliin nrc- 

lion prnviilen fnr Hint possibility.
Siilisectlnn (n) mnlirn it rlrnr tlm I n 

merger or ronsolldntlnn m n y  orrur tiy 
the n a m e  vote of the unit ow n e r n  lice-
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csnnry tn termlnnle the c n m m n n  Inter- 
c»t community. If 2 nr m o r e  rninninn 
Ilileresl cninmiinil |cs nrc merged nr 
rnnsntidnl d. llie rrsntling rnnimnn in­
terest c o m m u n i t y  is for nil pnrpnscn 
llie Icgnl Ntircessnr nf llie pro existing 
c n m m n n  Inlerrsl cnmtniinily, with n 
single nssnrinllon for nil piirpuse.s. In 

llie event c o m m o n  inlerest rnnunimitirn

v hi in i ( i s  l is  i i , u  i v o  * v> t> i t i . t i ,  >i 11 • I W  . M l

dli| nn| wish In com| Irlcly mrr g e  nr 

rniisidiilnle llieir nffnitn. il would n'sn 

Im possible fnr llicm tn crente n mnn* 

ler nssnrinllon pursunnl In firrlion 2 -  

120.
2. U n d e r  subsection (Ii), llm merger 

or i onsolidnlinn ngreeineill is Irrnleil 

for reenrding purpiises ns nn ninrnd- 
limnl In llm deelnrntinii. n m l  llm s n m e  

ri’ipiiremenls fnr npprnvnl nre nmnilnl* 

nl iis for lermiiinlinn.
:i. Siiliseelinii (<•) does lint stnle n 

miIIiruIIIII reipiirelimul fnr tlm eimtenls 

nf n merger nr cnnsnliilntinn ngree- 
meiit. nnd n n y  nilditlonnl elnnses not 

jnrniisislrnt with Riiliscelinn (e) mn.v 
lie inrlndrd. T h e  iliipiirtnnt point Hint 
sulisrrlioii (e) m n h r s  is llml llm rent- 
Ini'lltmn nf llm nllnrnted inleresls nmsl 

lie rnreflllly slnlrd.
Sulisretinn (r) slnlrs 2 nllernnlivp 

rules in Ibis respect. I'irst. llm rrnlln- 

eiiiinns mn.v be (irromplislmd by stilling 
spi-eifirnlly llm nllneiilinn nf nllnrnlnl 

inlrrrsls In eneli unil, or by slnling 
llir fnriiiiilns by wliirli llmse ilitrresls 

m n y  lie nllurnlrd lo rnrli unil ill nil nf 
tlir prr-rxisting rninninn inlrrrsl rnm- 
iminilies. Allermiliiely, llm mrrgrr nr 

i-niisuliilntiini iigrrrmrn.l n m y  slnle llm 

perernlnge nf nvrrnll nllnrnted ilder* 
es|s nllnrnlnl lo "nil of llie unils c o m ­

prising eneli"' nf llie pre-existing rom- 

moii inlerrsl pnininilllilirs." T l m  

ngrrenmnl nilglit limn nlso provide llml 

llm pnsilinn id llir prrrenlnge idlnrnlnl 
In rnrli unit frnm nlnng llie slmrrs nl- 
Inrntrd In rnrli riiiiiiiiini inlrrrsl mill* 
in i i  oily will be ripinl In llm peri-enlngr 
nf nllnrnlrd inleresls nllnrnlrd In Hint 

nnil by llm deelnrnlinn of llm pre-ex­
isting r n m m n n  tulcrrst roinniiinity. A n  

exnmple id innv lliis nllrrnntive fnrmu- 

Inlion would nprrnle inny lie useful.

K X A M I ’I.E:

A s s u m e  Mint 2 nd.inining plnminl 
minimi nil irs wish In merge llmir nellv- 

llirs inln our plnnned community. A s ­

s u m e  Mini llm firsl plniittrd roiiunimlly 
rnnsisls of 10 one-liedinnni mills, with 
on n ii 11 ■ nit budget nf $10,000. A s s u m e  

Iilillmr llml eneli nr llm units, bring 

idcntirnl. tins nn ripinl r n m m n n  expense 

liiibilily nf 1 0 %  nml nl m  vole per nnil.
T l m  second plnnned enmiiuuiily roll* 

sisls nf 10 units, »vi||i 20 2-brdrtmm 
units nnd 2 0  .'t-lirdrnum unils. T l m  
Imdgrl nf M m  srennil phiiinril eiimtiilliii- 
ly rnnsisls of $70,01X1 per yenr. Kin-h 
uf llm 2'beilriinui units lliis been nlln- 

ruled n 2 %  eninmnii expense liuhilily. 
while rnrli nf llir it-liedrniiin noils Ims

lii-rn nllnrnlrd n ■’! %  rninntoii exprnsr 
liiibilily. Klnnll.v, eneli nf M m  units in 
M m  srrnnd plntiiird rimiiiiiliiity lllsii Ims 

uu ripinl vote.
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T h e r e  Is no provision in Ihr Art 

wliirli iniiiiitiilrs n pnrlirulnr itllm nl inn 

n m n n g  pluniird i-niiiinunilirs I n n d  2 n« 

In eillmr r n m m n n  expense liuhililirs nr 

vnlrs. Should llm unil nwnrrs wish tu 

relnin im miuli similnrilv in Mn-ir pre­
vious enmninii rxprilsr linhiJilirs, how. 

ever, n u d  slniiild Miry wish lu relnin 

ripinl voting In n m e r g e d  prnjrpl, il 
would lie |Missihle tor Mmlii, pursunnl 

In silhseelinn (•*) (iii. In slnlr "the 
prremitngr of nxrrnll •niiiinoii rxprusr 

linhililies nml vnlrs in llir n e w  nssorin- 
linn" ns follows: ns In mitininit rx- 
pensr linhililirs. lliry miglil nllornlr
I2.!i% nf M m  i (million rxprusr linhili- 
lles in M m  m e r g e d  project hi pin mini

I-Oiniiiiliiily I, nnd 8 7 . 1 %  Mirrrnf In 

plnnurd c o m m u n i t y  2. If llm ngrrr* 
nirnl further provided Mini "llie |mr- 
linn nf llm prrcrnlngrs nllnrnlrd lo 
rnrli unil formerly rnuiprisiiig n purl 

on llrn pre-existing plnimrd coniliuiliily 
must hr ripml In llm prrrrnliigrs of ill- 

lornled inlrrrsls nllnrnlrd lo Mull unit
hy M m  drrlnrntinii of llir pre-existing 

plnimrd cnmiiiiiiiily" i i s  required liv
.suliserllnn (e). eneli unil iu plnnnnl 
eonimiinity I would Mien lime nllurnlrd 

In II 1.2.1% nT llm eniiiiunii expense 

linhililies in llie ne w  plniiueil euiiinnini- 

ly. It linpprns Mini 1 . 2 1 %  .uf llie 
c o m m o n  expenses of n m e r g e d  plnnned 

coinmunilv wliirli hns n budget of 
$Kn.(HX» cqtmls SI.(KX).

U n d e r  llm s n m e  rnlinnnlr, if rnrli id 
llie 2-bcdrnom unils in llie s-reniul 
pin li n cd I'oiiiliiiinily, In wliirli were

formerly nllurnlrd 2% nf tin’ roniinnn
expense linhililies. n o w  Ims iilhirnlixl 

2 %  of (lie 8 7 . 1 %  nllurnleil In llm see* 
nml plnnurd rniuumnily. rnrli nf llmse 
unils would limn linve nllnrnlrd In il 
1 . 7 1 %  of M m  r o m m n n  expense linhili- 
ties of M m  n e w  plnnnnl rnmimmily.

1.7!)% of $8b.IXX) is $1,11)0. Similiirly, 
rnrli of llm il-lirdrnnin unils' wnuhl 
llirn linxo nllnrnlrd lo it 2  02.7',7 nf Mir 
eiiimiuin expense liuhililirs in llm 

merged plnnurd enmiiuuiily. Thill per- 
rrnlngr nf Mir r-oiiinmn expnise llsiliili- 
lien of $S0,IHXI wnuhl yield nil inilulill 
cnsl nf $2,11X1. tlir s n m e  r n s t  i i s  |irrxi- 

oiisl.v obliiiimd in plnnurd enliiiniiiiily 2.

Knrlhrr. llir unil owners nrr free In 

nllinnln voles nniuiig M m  units in nny 
w h y  wliirli limy see fit, H I  rnursr. if 
limy rltuusr In nllui'illr ripinl xnlrs In 

nil llir il nil w, whir'll w n s  Ihe nii'l hnil 
previnuslx used in IhiM i plnnurd rom- 
immilirs. lliis wnuhl limr M m  rlfrrl of 

giving 2 0 %  id Mir xnlrs In plnniiril 
enliiiniiiiily I. rii'ii Ihnilgti ploiinrd 

f-ininiiuni(y I I m d  nnl* 12.1’! nt Me'
ininliiiui rxpriisi' liuhililirs. 11 m m  hr, 
however. Mini lliis Irni'lts xx ilh Mu' rx*
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prdaliuus uf (In' unit owners in ladli 
1< Inn nfil eoiuuiuiiilies. Alternatively, 

planned rniiiiiiiinily 1 might In' nlloriit- 
cd 1 2 . 5 %  of dii’ voIch, which, w h e n  iii- 

viilcil up niiuiiiK die 10 iiiiils, would 
givo each one-bedroom uuil a -1 - Ti vole. 
If 8 7 . 5 %  of die voles were a I hauled 

eq it u I ly a m o n g  (lie unit ownern io die 
second planned community, llieu chcIi

of dn- uuil owners iu pliiuui’il cinninil- 
nily 2 wuuld liuvo .2IH75 voles.

If h o m e  oilier i-im f ig:u r nl m u  wa s  lo 
lie desired, llieu llie iilloi ulioiis wieilil 

of necessity lie nnnle pursuant I i i p a r a­
graphs (e)(i) rullier (linn (c|(iil.
T h e  aiiuie result would he rein lied iu 

a merger of planned ruimnunilirs ur 

cooperatives.

S 2-122. A d d i t io n  of U n tp c c l f lu d  R ea l  Ealalo
In  n p l a n n e d  co t t tm m i l ly ,  If t h e  r ig h t  Is o r ig in a l ly  le s c r v e d  In th e  t le r l i i iu -  

Ikm , flic d e c l a r a n t  In n i ld l l l ou  to  nny  o t h e r  d e v e lo pm e n t  r ig h t ,  m ay  n ine iu l th e  
d e c l a r a t i o n  n t  a n y  t im e  d u r i n g  u s  nu ii iy y e a r s  its t i re  s p e c i f ie d  In t h e  ilc i ln r i i -  
I Ion fo r  a d d i n g  a d d l t l u i i u t  r e a l  e s t a t e  tu t h e  p l a n n e d  com iu i iu i ly  w i t h o u t  d e ­
s c r i b i n g  t h e  lo c a t i o n  o f  t h n t  r e a l  e s t a t e  In t h e  o r ig i n a l  d e e l n r n t l o n ;  hu t ,  t h e  
am o u n t  o f  r e a l  c s l u t e  a d d e d  to  th e  p lu im cd  c o m m u n i t y  p u r s u a n t  to  t h i s  s e c ­
t i o n  m ay  n o t  e x c e ed  10 p e r c e n t  o f  th e  r e a l  e s t a t e  dcser l lK ’il in S e c t io n  2 - 
!0.rdu)|.-l) a n d  th e  d e c l n r n n t  m n y  no t iu a ny  e v e n t  InerenBC t h e  im m h e r  o f u n i t s  
In t h e  p l a n n e d  c o m m u n i t y  b eyond  th e  n u m b e r  s t a t e d  III t h e  o r i g i n a l  d e c ln ru -  
t l o u  p u r s u a n t  to S e c t io n  2 -I05(u)(5) .

COMMENT

In usncmbliiig land for large " n e w  
I o w a "  planned enniimmitica, developers 
have from lime lo time been unable lu 

secure small parcels of real eslnle 
within (lie outer boundaries of Ihe de­
velopment nt the time the origiunl eov- 
etiuuls for llie development were re­
corded. Snbscipicnlly, however, for ii 
variety of reasons, I hose parcels m n y  
become nvuiluldc u m l  would logically 
form n purt uf the overall develop­
ment. A s  a mutter of policy, there is 
no rcusou lo prohibit ihe a m e n d m e n t  
of tlie deelurulioii lo permit the addi­
tion of Ihnt hind to the development, 

so long as that addition does uot sale 
stantiully increase Ihe iKilcnliul c o m ­
m o n  expenses of the unit owners, nor 

tho density of the project us originally 
projected hy the declarant iu his public 

offeriug Rlulemcnt.
Tills section w i i s  designed to address 

this relatively unusual problem. It 
permits the dccluraul to add those uft-

i-r-ncipiirvd parcels of real eslnle lo 

llie development, This power is avail- 
nhle only if ilie ilut-lnmul m a k e s  clear 
ill his original d'durutiuu that lliis ilc- 
vrlopim nt right has liceli reserved. 

T h e  Hceliuu also reiplires llie d v c h m m l  
lo imiiose his o w n  lime limit on Ihe 
period iluriug which ihis development 
right m a y  lie cxereiseil. T o  foreclose 
Ihe possihilily of an iiii-ren.se In Ihe 

density nf the projeel beyond llml 
which w u s  originally cunieiuplatcd, Ihe 
section nlso prohibits llie ih-i-hirnut 
from ilicre-isiug the iiiiiiils-r of units in 
the philim-il r-oinlminily hi-youil Ihe 
lliiuihvr originally slnli-il iu the declare- 
tinn. Finally, lo impose ii reasonable 
liiiitlillion on llie niiiuuiil of n e w  laud 
Unit m a y  he milled, llie ilinniint of real 

eslnle milled lo the plunm-il comiiiiinily 
pursuant to lliis section m a y  not ex­
ceed 1 0 %  uf the real eslnle originally 

subjected lo I lie declaration.
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A U T K T . H  :«

M A N A G E M E N T  O F  T H E  C O M M O N  I N T E R E S T  C O M M U N I T Y

§ 3-101. Organization ol Unit O w n e r s '  Association

A  null owners' ussm-lnlion m u s t  he organized no Inter I h i m  the dale I tic 

first null iu llie c o m m o n  inlerest cnmmiiiilly is conveyed. Tin- im-nils-rslilp of 

llie nssocinlion lit all limes consists exclusively of nil unit o w n e r s  or, follow­

ing let mi tin I ion of lie- ciniimoii inlniest coiiimiiiiily, of ull f o r m e r  null o w n e r s  

eiit it led lo ilisli jliol Ions of pruci-eils u n d e r  Section 2-118 or tlo-lr heirs, succes­

sors, or assigns. T h e  iissocialiou m u s t  lie orgaui/eil ns u profit or nonprofit 

I’orpoi'iiiion, trust, |uri piirtuershlp |, ur iis nil imim-oipointed assoclutlou|.

COM M ENT
1. Tin- first purchaser of ii unit is 

r oil Ill'll In hnve ill plnn- llo- legal 

si i to llin' of lln- noil owners' iissia-in- 
lion. T h e  i-\islnii-e of Ihe si m i l  ore 

i In I if ies the relationship In-lweeu llie 
dev eloper ami oilier ouil owners nm l  
loiikes il i-n.sy for Ihe ileveloper lo in­

volve uuil ow n e r s  io the goveriiam-e of
llo- i oiiililon inleiesl enliiiniiiiily eveli 

during a period of decliirniil coll I m l  re­
served p 11 rs 1111111 lo Seelioii 3-MKI(d).

2. T he  III ill keted hlllgllllge p iese rves 
ll ie flexihilil.v e i i - d in g  in pn i i i ie i i l ly  nil 
s l i i les  today lo organ ize  llie llssueiutiuu 
of ii cimdiiui iniiuu, couperu iive or

pln’iin-d coinmiiliilv us a profil or m m -  
pmfil corpornlion, trust or partner- 

ship. Most iissoeiidioiis nre l illier cor­
porations or iinim-urpnriiled iissudu- 
lions, hut oi a-iisiiiiinll.v developers or 

their lawyers have found Irnsl or part­
nership forms valuable. Although at 

leasl one slate (li'cnrgin) reipiires llie 

otganlzalioii of a *oiiihiminiiiui associa­

tion in corporate form, il is nnl ilesirn- 
Ide lo inniidnlc Ihis ri-sull in ii uniform 
ml. If a slnle wishes lo uiiimlnle in - 

cor p o m  i ma. il should delete Ihe brack­
eted language.

5 3-1(12. P o w e r s  of Unit O w n e r s '  Association

l a l  l - iv ccp l a s  p r o v i d e d  i u  s u b s e c t i o n  ( I d .  u u d  s u b j e c t  l o  l l o -  p r o v i s i o n s  o f  
l l i e  d e c h l i a l i o i i ,  I la- i i s s o e i i i l i o n  | ,  e v e n  i f  t u i i u f i i r p o r n l c d . l  n m y :

( I I  i i ih ip i  u u i l  n i n e i u l  b y l a w s  m i d  r u l e s  u m l  r e g u l a t i o n s ;
<2 |  a d o p t  p u d  a m e n d  b u d g e t s  f o r  r e v e n u e s ,  c x - p e i u l i lm c s ,  m u l  r e s e r v e s  

m i l l  r o l l e d  a s s e s s m e n t s  f o r  r o m m o n  e x p e n s e s  f r o m  u n i l  o w n e r s ;
(ill l i i l e  m i l l  d i s e h a r g e  m a n a g i n g  a g e n t s  a n d  o i l i e r  e m p l o y e r s ,  a g e n t s ,  

n m l  l i i i l e p em l i 'U l  e i i i d r a d i u s :
( Il I l i s t i l n l i ' .  d e f e n d ,  o r  i n t e r v e n e  i u  l i t i g a t i o n  o r  i i d i i i i u l s l r n t i v e  p r o -  

c i-c i i i i ig .sVn i l s  o w n  m im e  n i l l i e l i n l f  o f  I t s e l f  o r  2 o r  m o r e  n o i l  o w n e r s  o n  
n m l  l e v s  u f l e d i n g  t h e  e m i u m m  I l i l e r e s l  c i i i i i i i iuu l l .v  :

(fi) m a k e  c o n t r a c t s  u u d  i n c u r  l i n h i l i l i e s ;
(11) r e g u l a t e  t h e  u s e ,  m n i n l e i im u - r ,  r e p a i r ,  r e p l n e e m e i i i ,  m i d  i i i n d i f i e u i h m  

o f  e o i u m o i i  e l e m e n t s ;
17) e m i s e  m h l i t l o l i a l  i u i p r u v e n i e u t s  ( u  lie m a d e  i d  a p a r t  u f  I h e  c u m m u i i  

e l e m e n t s ;
(8) acquire, hold, eiienmlier, u u d  runve.v iu ils o w n  n a m e  liny rigid, ti­

tle, nr ilileresl lo teiil eslnle nr personal properly, hut ill e u u u m n i  ele­

m e n t s  iu ii cnu i h i m i n h i m  nr p l a n n e d  eoiiimuility m a y  lie e n n v e y e d  o r  sub- 
Jei-lisl lo u si-dully inlerest only p m s u n n l  In Seelioii it 112 a n d  III) part 

of ii  roopi-ialive m a y  lie enuvi-.ml, or nil or purl of a eunpi-ialive mny lie 
suhjei led In  ii si-i u r i l y  inlerest, only puisiiaiil lo Sertion it 112 ;

(ill g r a n t  e a s e m e n t s ,  l e n s e s ,  l i c e n s e s ,  u m l  e o i i i - e s s h u i s  t h r o u g h  o r  o v e r  
I h e  c o m m o n  e l e m e n t s ;

73



:III) Impose n m l  rrcrlvr n n y  p a y m e n t s ,  fees, nr rhnrgrs fnr lln* use, 

rrnlnl, or oprrntlnu nf llir rrmininn rlrinrnls, nllirr llinn llmllril riuiiumn 

rlrinrnls described In Srrllnns 2-1112(2) n m l  (II. nnil fnr srrvlrrs provlilril 
In unit n w n r r s :

(III I m p o s e  rhnrgrs fnr lillr pnymmtl. nf nssrssmrills nml, nflrr nnllrc 

n m l  n o  nppnrlunlty In In* lirnril, levy rrnsnnnldo flurs fnr vlnlnllnns nT 

(lir ilrrlnrnlinn, liylmvs, rulrs. n m l  rcgiitntlmis nf llir nssnrlntlnii:

(121 I m p o s e  r r n s m m l d r  rhnrgrs for llir prrpnrnllnu n m l  rrrnrilnllnn of 

n n i r m l m r n l s  In llir ilrrlnrnlinn, rrsnlr rrrllflrnlrs rrquirrd b y  Srctlnn -t- 

100, nr slnlrmrnls nf inipnld nssrssmrills:

(1.1) provide fnr l l i r  liu lrmnlflrnlInn nf lls nffli-crs nml r x r r n l l v r  Imnri l 
nm l mnlnlnln d lr r r ln rs1 mid n ff lr r rs ’ l ln ldll ly I n s u rm i r e ;

(II) nsslgu lls right (n fuliirr Inrnnir, Including (lie right tn rrrrlvr 

r o m m n n  rx|>rn.sr assessments, hut only tn tlir extent tlir drrlnrntlnn e x­
pressly sn prnvhlrs;

(11) rxrrrlsp n n y  nthrr p o w e r s  rnnfrrrrd hy tlir ilrrlnrnlinn nr liylmvs; 

(IO) rxrrrlsr nil nllirr p o w e r s  Ihnt m n y  hr rxrrrlsril In Ihis Slnlr h y  le- 

cnl rnllllrs of (hr s n m e  lype ns the nssnrintion: n n d

(17) rxrrrlsr n n y  nllirr p o w e r s  nrrrssnry n n d  proper fnr Ihr gn v r r n n n r r  
n n d  nprrnllnii nf Ihr nssiirlnllnii.

(b) T h e  ilrrlnrnlinn mn.v linl I m p o s e  llmllnlhms n n  tIn* p o w e r  nf Ihr nssnrln- 

(Inn In drill w i t h  Ihr derlnrnnt whlrli nrr m u r e  rrstrlrllvr t h n n  Ihr llinltn- 

lions I m p o s e d  o n  the p o w e r  of the nssnrinllon In ilrnl wllh other persons.

COM M ENT
1. This srrlion permits (tin drrlnrn- 

<inn. subjrrl In llm limilnlinns of 

snhserllnn (l>), lo inrlmlr limilnlinns 

on llm rxrrrisr of n n y  of llm etininrr- 
nlrd ixiwrrs. T l m  lirnrkrlni Inngnngr 

milking n iqirrific reformer (n uninrnr- 
porntcd nssnrinlinns is not inlriidrd lo 
rxrlllilc nl.mr formn of nnsnrlnlinll; 

llm unlnrnrpornlrd nssnrlnlinn wnnlil 
hnve norli powers, sulijrrl lo llm tlrcln- 
rollon, rrgnrillrss of (lie Irgnl slnlus nf 
nil uninrnrpnrnlrd nesnrinlinn in llm 
slnlr. If n slnlr wislms lo permit llm 
nnsncinlion In Im uninrnrpnrnlrd nnd 
llm Inw of llm nlnto In onrirnr whcllirr 

nn iiiiinrnrpnrntrd nnsnrinliou wnnlil 
linvr mirli |inwrrs In llm nlnciicr of (Im 

Inngnngr, tlm lirnckrlcd Inngnngr 
nlinuld Im rrlnlnrd nm l  (lie lirnrkrls re- 
moved.

2. Required provlnlonn of llm liylnws 
nf llm nssoclnllon, rcfrrrncrd in pnrn- 
grnpli (I), nrc net forth In Srrtinn 1- 
100.

1. This Art m o k e s  clear llml llm nn- 

rnrintlnn enn aue or defend sulln rvrn 
(hough tlm null m n y  Involve only unils 

nn lo whlrli Ihe nnnoelnllon itself linn 
nn ownership Inlerrsl. In llm nlisonrr 

nf n nlnlnlnry grnnt of standing surli 
nn Ihnt net forth in pnrnRrnpli (I), 

n m n e  ennrln linve Imld llml n con d o­
m i n i u m  nssorinlion, lirrnu.se il hns nn 
mvimrnhip Inlerest in Ihr mtidnnilniun', 

hns no Hlnnding (o bring, ilrfrml, nr to 
Intervene in lilignlion or ndniitiinlrnllvc 
proceedings In iln o w n  name.

•I. I’nrngrnph (fi) refers In (lie p o w ­

er grnnled liy Srrlinn H  I 12, n p i m  n 
vole of (Im requisite n u m b e r  nf unit 

owners, to sell or riinimltri rninninn 
rlemrnls In n c o n d o m i n i u m  ol phiiineil 
comiiiimily nr lo sell purl nr r n e u m h e r  
lilt or pnrt of n cmiprrnlivr wilhmit n 
tennilinliiiii of llm r o m m o n  inlrres) 

rmnmiinily. I’nrngrnph (!•) prrmils 

llm nsHoeinlhm In griuil rnscinenls, 
lenses, licenses, n m l  isinrrsshms with 

resperl In Ihe I'limninii rlrinrnls »'llli­
mit n vole nf llm uuil owners.

1. T l m  powers grnnled llie nnxni-in- 
lion in pnrngrnph (It) lu impose 

charges for Into pn.vmrnl of iiHsn.es- 
nieiils nnd lu levy rrnrnnnhln fines for 

vinlntions of llie nssnrinlion's rules re- 
fieri Ihe need lo provide llm nssmin- 

lion with snffieirnl pnwrrn lo rxen ise 
lln "gciveriunenlnl" funelions iis Ihe 
ruling hmly of the nimiimn inlerest 
community. T h e s e  powers nre intend­
ed lu lie in nildilinii lo n n y  rights 

wliirli Ihe nssnrinlinn mn.v linvr under 
nllirr Inw.

0. U n d e r  pnrngrnph f I -I), Ihe ilrrln- 
rnliun n m y  provide fnr llm nssigiiiuenl 
nf iiii-nme nf llm nssnrinl inn, iin-hiding 

eninmon expense nssrssnmnl inenum, ns 
serurily for, nr p u y m e n t  nf, delds nf 
llm nssorinlion. 'File p o w e r  m n y  lie 
limited iii n n y  m n t u m r  sperlfied iu llm 
deelnrnlinn— for rxnmple,- llm p m ver 
luigld Im limited In specified pur|«isrs 
nm-li ns rrpnir of existing slrnelures, 
or to income from pnrliculnr snurrrs
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such ns Inrmnr rrnm lennnls, nr In n 
sprrified pererulnge of lumuiim ex­

pense nssrssmrills. T l m  power, ill 
innnv inslnrmes, should help mnlerinlly 

iu srrnring rrrilil fnr llm nssorinlion 
nl fnvnrulde inlerrsl roles. T l m  inn- 

hilily of nssnrinl inns In Iwirrnw hrr-nuse 
of n Inrk of nssrls, in spitr nf ils ill- 

t-nmr slrenm. hns Imrn n signifirnnl 

problem.
7. If llm nssorinlion is iiimr|sirnled, 

il mny. pursunnl In pnrngrnph (10).

rxenlse nil nllmr powers of n ixtr|mra- 
I ion. Similnrlv. if llm nssni-inlinn Is 
uninrnrpnrnlrd. llm nssiH-inliiili mny. by 
virtue nf pnrngrnph (Hit. rvrreisr nil 
n llir r  |«iwers nf nil luiiimorpnrnlrd ns. 
soiinlimi. Inrnnsisli-nl provision* of 

s ln le  rorpornlion or iinim or|sirnled ns 
snein lio ii Inw nre sulijrrl lo llm provi­

sions of this Art. ns provided lu Sec­

tion 1-IH8.

5 3-101. Executive H o a r d  M e m b e r s  n n d  Officers

(ill Kxei'pt ns provided In the drrlnrnMuli, tlm h,vtnxv«, snlisri-llnn (Ii). nr nth- 

rr prnv Islons nf lliis |Art|, llm evi-rnllii* I m n r d  tuny m  l In ull liielnnrrs nil Ik*. 

Iitllf uf llm nsKiirhillun. In Ihr p e r f o r m n t m r  nf llirlr ilullrs, lln* nfflrrrs n n d  

mrmlH'is nf llir ru-i-ullvi* liimid nre rrquirrd In exercise s<l If nppulnli-il Iry

ll-n ib i Inrniil.- lln- rule required nf fldurinrh s nf llm unil n w  nrrs n m l  U U -tf

f l a r l f l l  l i l - . U l o  n o i l  i l i i i i m . . ,  . . r ^ h . n r j -  . i . i . l  r n n  p i n  O W T J
(Id T l m  executive Imnril n m y  mil net nil Imlinlf nf Ihr nssnrlnlinn lu n n m m l  

llm ilrrlnrnllnii (Hcilhni 2 -1171, lu lermlimle Ihr r n m m m i  inlrrrsl inimiiiinlly 

tSei-linit 2 I ISf. nr lo rlrrl im-lnlH-rK nf Ihr rxrrnllvr I m n r d  or delerinltip Ihr 

qunllflrnlliius, p u w r i s  n m l  ilullrs, nr frrnis nf office of rxeriillvr Isiiiril mem- 
Ihts (SeriIoii Ill.'hf)), Iml Ihe executive Imn r d  n m y  fill vnrnm-lrs In Its mem- 

herslilp for tlm iiimx'plrrd purl Imi nf n n y  term.

(r) W-llhln |.1II| d n y s  nfler ndnpllnn nf n n v  p roposed luulgel fnr tlm r n m m n n  

Interest r n m i m m l t y .  llm rxrrullve hnnrd slmll provide n s i i m m n r y  nf llm bililg- 

ft In iill Ihe mill owners, m u l  slmll srl ii dnle fnr n m e e t i n g  of llm null n wn r r s  

In m u s h i e r  nil If lent Inn nf Ihr budget not less l i m n  If lutr nmii* H u m  10 dnys 

nfler mnllliig nf Ihe simimnr.v. Unless ul llmt m e e l l u g  n majority nf nil unit 

o w n e r s  nr nny Inrger vole sperlfied In Ihe derlurnflmi rejei-f llm Imdgel, Ihe 

budget Is rnllfted. w h e l h e r  nr mil n qimruni Is present. In the event llm pro­

posed budget Is rejected, Ihe prrlndle luulgel lost rnllflrd h y  llm null owners 

i iiiis I he rnidluued linlll sueli I line ns llm null o w n e r s  rntlfy ll silhseqnenl 

budget prnpnsed h.v Ihe cxrnillio Imnril.
(d) Subject |n sulisretlnn (e). Ihe ilrrlnrnllnii m n y  provide for n period nf rlr- 

eliirnnl n m l  m l  uf llm nssnrinl lull, during whlrli n ilrrlnrnnl, nr persons ih-slg- 

nnleil h.v him. n m y  nppnltil n m l  reiimve llm nffh-crs u n d  inemlmrs o f  llm ever- 
ullve hnnrd. ttegnrdless nf Ihe period provided iu the derhir.'illnu, n perlml nf 

dei-lnriiiil con I rot lerinlnnles u u  Inler t h i m  Ihe earlier of: (I) |ttn| d a y s  nfler 

riiiivevnill-e nf |7."| perrenl nf Ihe mills Ihnt m a y  lie erenled lo null o w n e r s  

other Ilian n d rr l n r n n l : ill) |2| years nfler nil ilerhirnuts h a v e  rensrd In nffrr 

nulls fur sale In Ihe nrdlimry entirse nf Imsiness; nr Ull) |2| years nfler n n y  

rigid In m h l  n e w  nulls w n s  Insl exercised. A  deelnrnnl m a y  vidunlnrlly s u r­

render (lie rigid In appoint n m l  r e m o v e  nfflrrrs n m l  memliers nf tin- rxrrnllvr 

h n nrd before teriiiiimlinti nf Hint |ierlnd, Iml In llml even) Ihr deelnrnnl m n y  

rrqilire, fnr Ihr durnthill nf Ihr period nf deelarillil rnidrnl. llml speelfieil nr- 

I Inn’s nf llu- nssnrliillnii nr exeeullve Imnrd, ns th srrilieil In n rernided Inslru- 

m e n l  exeenled h.v Ihe derlarant, he appi'iivrd liv llie deehiimil hefnre IIn-y In*- 

i-iiiue efferlive.
|e) Nnl later than |(iu| d a y s  after ruiivrynnro of |2."| perrenl of the unils 

llml n m y  lie erenled In unit o w n e r s  olher llinn a deelnrnid, nl Irnsl one iimm- 

U*r mill nnl less llinn |2.ri| prrrrnl nf ||ie nirmls-rs of llm rxrrnllvr Isinrd 

m u s t  he elerled hy mill n w u e r s  oilier limit Ihe derlnrtiul. Nnl Inler llinn |(Vl| 

d n y s  nfler rnnvey niire of |ni»| perrenl nf llu *dls U m l  m n y  he erenlril In null
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o w n e r s  oilier llinn n derlnrant, not less llinn |:i:t',{,| percent of llie m eml i e r s  of 

tlie exeeullve b o a r d  m u s t  lie elected b y  null o w n e r s  oilier l i m n  llie declnrnnt.

(f| Ex c e p t  ns ollierwlse iirovliled In Seelioii 2-12il(c), mil Inler llinn llie ter- 

in I mil Iim of a n y  period o l  declnrnnt control, the null o w n e r s  slmll elect m i  e x­

ecutive bou r d  of nl lenst II m e m b e r s ,  nl lens! n inujorily of w l i o m  iniisl lie

, . unit owners. Tlie executive I m nrd uliall elect tlie officers. T h e  exeeullve

. ̂ v W L ^ m i r d  m e m b e r s  u m l  offlivrs slmll take office u p o n  elect Ion.

1̂  <k’ ) Notwithstanding nny provision o f llie deelnrntlon or bylnws to llu- eon-
raxf-^ trn iv .lllie  null owners, by n Iwo-lblrds vole of nil pcisous present mill cull-
v~". I 1° vole nt nny meetIiik of Ilu* mill owners nl which n ipionim Is present,
v i  ^  l,,nj r,,|m,v" n">' member of the executive board with or w.tlioiil couse, otherf thnn u member appointed by the declarant.

COM M ENT
1. Subsection (u) miikcs iiieiolK-rs of 

the exeenlive Imnrd ii|i|K>iittcil bv the 

dcebirunt liable ns fiduciaries of the 
unit owners willt respect to Ibeir ue- 
lions or omissions ns m e m b e r s  of tbc 
board. Tliis provision ioiisises n very 

high Rtnudurd of duly because tbc 
Imard is vestisl with great p o wer over 
Ibe properly interests of unit ownrrs, 

und because there is u greut potential 
for conflicts of interest lietwcvn the 

unit owners und the declarant.
Officers and board m e m b e r s  eleelcd 

by tlie unit ownera are required only 

to excroiac ordinary anil reasonable 
care. This lower standard of crrc 

should increase the willingncas of unit 
owners to serve ns officers aut) mein- 
bers uf the board.

2. T h e  provisions of paragraph (c) 
permit the unit ow n e r s  to disapprove 

n n y  promised budget, but u rejection of 
the budget docs not result in cessation 
of nsaessmenls until a budget is a p­
proved. Itsther, usseHsiueuts continue 

on the basis of die last approved peri­

odic budget until the n e w  budget is In 
effect.

3. Suliseel ions (d) and (e) recognize 
the practical necessity for the declar­

ant to control the UHsadtllitin during 
tlm developmental pinnies u l  u project. 
However, any executive Imiiril m e m b e r  
appointed by the declarant pursuant to 
subsection (d) is liable as a fiduciary 

fo a n y  uuil o w n e r  for his acts or omis­
sions In such capacity.

4. Sulisertiun (d) permits n declar­
ant to surrender his right lo nppoint 
and remove officers nud exeenlive 

Imnrd iiirmtiers prior to tin- leriniiili- 
lioti of die period uf declarant control 
Iti exchange for u veto right over nr- 

tain actions of the association or ils 
executive hnnrd. This piovisiun is de­
signed tu encourage transfer of control 

by declarants to unit owners as early 

ns iHiHsihlc. widiunt impinging iipuii llie 
ilcciuruiit's rights (for die diirnliiiu of 
the period uf drcliiraiil emit rul) to 
innIntain iilliiimte coutrul of tliosc mat- 

fers which lie limy d e e m  particularly 
iiiiportiint to liiin. It might be nuled 
llmt the declarant u( all times (even 
after llie cxpiruliuu of llie period of 
declarant control) is entitled to east 

the votes nllucutcd to bis units in die 
h i i i i i o  m a i m e r  us any other unit owner.

fi. .Subsection (e), in combination 
with subsection (il). provides for a 
gradual Iruiisfer of control of die itn- 
soi-iatiuii lo lint unit owners from tbc 
declarunt. Sucli a gradual transfer is 
preferable lo u one time turnover if 
control since it assures llmt tlm unit 
owners will lie involved, to hiiiuit ea- 
tcut, in tlie idfnirs uf the iiSNut-iuiitiii 
from a relatively curly ilntc uud that 

sonic unit owners will uci|iiirc experi­
ence in dealing with ussucialiuii m u t­
ters.

5 3-104, T r a n s f e r  of S p e c ia l  D o c l a r a n t  R ig h t s
(u) A  special declarant right (Section 1-10,1(211)) created nr reserved u n d e r  

thin |Act| n m y  Im transferred unly by n u  Instrument evidencing (lie ( m i n d e r  

recorded In every |cuunty| In w h i c h  a n y  portion of the c o m m o n  Inlerest c o m ­

m u n i t y  Is located. T h e  Instrument lu nut effective unless executed by the 
transferee.
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(b) U p o n  transfer of a n y  special declarant rigid, the llnhlllly of a transfer­

or deelnrnnl Is us follows:

(1) A  transferor Is nut relieved nf u n y  ulillguliiiii or llnlilllt) arising be­

fore Hit- transfer n n d  r e m a i n s  liable for wuiriinty obligations I m posed 

u p o n  h i m  b y  tills [Acl|. L u c k  of privily does iml deprive a n y  null o w n e r  

of standing to m a i n t a i n  a n  action lo enforce u n y  obligation of Ibe trans­

feror,

(2) If n successor lu n n y  sprrlnl declnrnnt right Is n n  affiliate of n lie- 

rliirnul (Section l-lll'lfll), the transferor Is Jointly n n d  severally liable 

wltli llie successor fur a n y  obligations ur lbddlitlcs of the successor relat­

ing In (lie cniiimim Inlerest c o m m u n i t y .

t.'ll If a transferor retains a n y  special declarant rights, bill transfers 

other s |n.-c Ih I dcclnniut rights lo n successor w h o  Is not a n  affiliate of the 

declarant, Hie transferor Is lluhlc fur n n y  uhllgntlnns or liabilities Im- 

pos«d m i  n dcrliiruut by this |Actl or by tin: declaration relullng lu the 

retained spcclnl declnrnnt rights a n d  arising lifter the transfer.

(I) A  transferor 1 m s  no liability for u n y  net o r omission or n n y  breach 

of a ciiiitrm-tunl or w a r r a n t y  obligation arising f r o m  the exercise of a 

special dcclnriinl right by n successor declarunt w h o  Is not u u  ufflllute of 

the transferor.

(el Unless otherwise provided In n m o r t g a g e  Insfruiliciit, deed of trust, ur 

ul her ngreeiiient creating i i security Interest, iu ense of foreclosure of ii secur­
ity Interest, sale by n trlisti   u u  a g r e e m e n t  creating ii security Interest,

tux sale, Judicial snle, or sale u n d e r  Ituukriiptey C o d e  or receivership proceed­

ings, of u n y  mills o w n e d  by u decbiniut nr real estate In a e o m n u n i  interi-sl 

ciiiniiiu'fiity subject tu d e v e l o p m e n t  rights, a person neipdring title to nil Ihe 

properly being forerlosed ur sold, but only u p o n  Ids u-ipiest, succeeds In ail 

spei lul deelaraiil rights related to tliut property held b y  Hint declarant, oi 

only to a n y  rights reserved In the declaration p u r s u a n t  to Section 2 - llfi uud 

held by Unit declnrnnt tr. main t a i n  models, soles offices, u m l  signs. T h e  Judg­

m e n t  or instrument conveying title m u s t  provide for transfer of only the B|>c- 

clul declnrnnt rights leipiested.

(d) U p o n  foreclosure of n security Interest, sale by n trustee und e r  un 

a g r e e m e n t  creating ii security Interest, tax snle. Judicial sale, nr sale under 

llnnkiupli-y C o d e  nr receivership proceedings, nf nil Interests III a c o m m o n  In­

terest c o m m u n i t y  o w n e d  by o declarunt:

(1) tin- ilceliiriiiit censes to h a v e  a n y  sprrlnl di'dnrnut rights, nm l

(21 llie period of derlnrnnt ennlrol (Section a Hl.'l(dl) lermliniles unless

the J u d g m e n t  or Instrument c o n v e y i n g  title provides for transfer nf nil 

speiiul declarant rights held b y  llmt decliirunl In u stieeessur deelnriuit. 

(i*> T h e  lliibllllles n m l  obligations nf u i m t s o i i  w h o  succeeds In spei-lul tie- 

eliiruut rights nre us fulluws:

I D A  successor In n n y  special dcckirniit ilglil w h o  is n n  nffiliulc of n 

deelnrnnl Is subject I i i  ull ub'igulliius u n d  liuldlitlcs I m p o s e d  uu llu- trims- 
ferur by Ibis (Act | or by tin1 llcebirilliou.

(2) A  successor lo u n y  s p e e b d  deelnriuit right, utlier (Inin ii suceess.ir 

described in pnrngrnplis |.‘l) ur (Ii ur n s m e e s s u r  w h o  Is nil affiliate uf n 

dcdnriinl, is subject lo the iibligntbms u u d  Ibilillilles iliipused b y  this 

I Act | or the ilerbiriithin:

(i| o n  ii deelnriuit wlileli relate In the successor's exercise or turn- 

exercise of special dcehiniut rights; ur 

(lil u u  Ids Irunsfeior. other Ilian:

(A) uilsrepresenlolioiis by u u y  previims ilei liirnut:

(III wurriinly obligations u u  h u p n n c m e n l s  nuiile by lin.v pre­

vious de.biiillil, or ninde la-fnrc llu- r o i i m u m  Interest ioiiililillilly 

w a s  i lenteil;
(Cl tirem li ol :1 1 1\ fiihni.iii olilignlioii by nnj previous deelur 

nut ur Ids nppiiiulei-s In tlit.* execuliie Ininnl; nr
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(H I nil.v IlnMllly nr n l d lgnlbm I m p o s e d  nn Hip (rnnsfcrnr no a 

rrsilll nf Hip Irntisfrrnr's ni ls nr nnilsslniiB nflpr Hip transfer.
(.11 A  siirressnr In only a right reserved I i i  H i p  derlnrnlinn I n  innlnlnln 

model*, snips offices, n m l  signs (Section 2 111), n m y  nnl rxcrelse n n y  fill- 

pr sperlnl drrl.-unnt ilglil, n m l  is imt sulijrrl In n n y  llnhlllly nr nhllgnllnii 

nn n declarant. rvtrpl Ihp nhlignllnu In provide n public nffprlng stole- 

input |,| n m l  n n y  llnhlllly arising ns n rpsull tliprrnf | . - a n d -idd le nt Innx-inu. 

der A rticle 1 ).—

(•II A  successor In nil sprrlnl ilrrlnrnnl rights lirhl h y  n trnnsfrrnr w h o  

siirpppilpil In llmse rights pnrsnnnt tn n d r n l  nr ntlirr liistriinipiit uf run- 

vp r n i n p  In Ih'ii nf fnrprlnsiirr nr n J u d g m e n t  nr liistriinipiit c o nveying II- 

U p  iindrr siilisprlInn tel. m n y  di-rlnrp lu n refolded llistriimrnl llir Inlen- 

tinn tn Imhl tlmsp rlglils solely fnr Irnnsfrr In nnntlirr person. Tliprrnf- 

Irr. milII (rimsfprrlng nil sprrlnl ilrrlnrnnl rights In n n y  person nrqulrlng 

title In n n y  milt nr rrnl rslnlr sulijrrl In ilrvrlnpinriit rights n w n r d  by 

the surrrssnr, nr until recording n n  Inslrimirnt pi-rmltllng rxrrrlsr nf nil 

llinsr rights. Hint siirrpssnr m n v  nnl rxrrrlsr n n y  nf llinsr rights ntlirr 

llinn n n y  right liHd tiy Ids transferor In rnnlrnl llir executive hnnrd In 

accord a n c e  w i t h  Section l-It)l(d) for the iliirntlnn nf n n y  jierlnil nf dc d n r -  

nut rnnlrnl, n u d  n n y  n l l emplrd rxrrrlsr nf llinsr rights Is void. R n  long 

ns n successor drelnrnnl m n y  not rxrrrlsr sprrlnl drelnrnnl rights u n d e r  

lliis sidisrrtlnu, llir successor drelnrnnl Is not subject tn n n y  llnhlllly nr 

oldlgnllnu ns n declnrnnt nllirr U i n u  llnhlllly fnr Ids nrls n n d  omissions 

u n d e r  Srrlinn .1 - 1 0 1 (1 1 1.
(f) No t  It Inc In (Ids srrlinn subjects n n y  surrrssnr lo n sprrlnl ilrrlnrnnl 

rlglil In n n y  rlnims ngninsl nr nllirr nldlgntlnns nf n transferor ilrrlnrnnl, nth 

rr t h n n  clnlms m i d  ubllgnllons nrlslug u n d e r  Ibis (Art) nr llir deelnrntlon.

COM M ENT
1. This srrlinn dents with llir issue 

id llir extent In which nldignlinus nml 

linliilitirs impnsrd u p n n  n drelnrnnl liy 
tills Act nrr I rnnsfrrri-d In n third 
pnrly by n Irnnsfrr nf (tin drclnrnut's 

lnlrrrsl in n cnnninn inlerrsl nimiiiu- 
liity. — lirrc nrr twn purls lo llir 
prnlilrm. First, wlml nlilignlinns nnd 
linliilitirs In unit nwnrrs (Imlti existing 
nnd future) should n derlnrnnt rrtnin, 
notwithstanding Ids Irnnsfer nf inter- 
rsls. Second, w l m t  nlilignlinns nnd liii- 

ldliiirs m n y  fnirly hr Imtiosrd upon tho 
tlrrlnrnnl's successor in Inlrrrsl.

2. This srrlinn strikr* n linliincr be­
tween tlir olivions need Ic prnlrcl llir 
inlrrrsls of unit ownrrs nml llir cipinl- 

ly linporlnnl nrril lo prolrrt iiuinrrnt 
siiccrssnrs lo n drclnrniil’s rights, cs- 

pecinlly persons such ns ninrlgngers 
whose nnil inlrrrsl ill Ihr prujrrt is to 
prnlrcl llmir debt srrnril.v. Tlir gen- 
rrnl sclii-me nf llir scclinn Is In iinpnsp 
u p n n  ii  ilrcliirnnt coiitliniliig nlilignlinns 
nud linliilitirs for prnuiisrs. nrls, nr 
omissions iiinli rlnkeii during llir period 
llml In- w n s  in control of llir emnnilllli- 

l.v. while relieving n derlnrnnl w h o  
transfers nil nr p n M  his Kprcinl dc- 
clnrnnl rights in n project of midi rr- 
s|ioiislhitilirs with rrsprcl lo the p r o m­
ises. xn-ts. oi ninissions of n successor

nvrr w h o m  lie hns no ronlrol. Simi- 
Inrl.V. llir section nhsnlvrs ii neii nffili- 

nlrd Irnnsfrrre nf rrx|Kinsiliilily for 
the promises, nets, or omissions of n 

trnnsfrrnr drclnrniil nvrr w h ich lie Imd 
no control. Kimilly, llir srrlion m n k r s  
s|ircinl provision for Ihr inlrrrsls of 
cerlnin snrcrssnr drclnriinls fr.<7., II 
lunrlgngrr w h o  succeeds to Ihr riglils 

uf Ihr lirelnrnnt pnrsnnnt lo n "deed in 
lirn of forrclosnrr" mu l  w l m  Imlils the 
project solely for Irnnsfrr to nnolhrr 
person) hv retiming such persons of 

virtually nil of llir oliligntinns nml lin- 
liilitirs imposed ui-on ih-clnrnids hy Ihis 

Act.

1. Siihsrclion (ii) provides Ihnt II 

successor in interest to n drelnrnnl 
limy nnpiirr till- special rights of the 

deelnriuit only hy recording nn iiislru- 
mriil which reflects ii  Irnnsfrr of those 
rights. This renirdnlioii rripiiiruiriil 

is important lo determine the duration 
of llie period of deelnrnnl cimlrnl pur­
suant to Srrlinn 1-ltllfd) mid ID. ns 
well ns lo plnrr unil ow n e r s  on mdirr 

of nil persons rnlillrd In rxrreisr tlir 

sprrinl riglils of n dn-lnrniil under Ihis 

.Art. T h e  Irnnsfrr liv ii ilei-lnriiiil nf 

nil of his interest iu n prujrrt to il 

suerrssor without n coneiunilniil trans­

fer of tlir sprrinl rights of n declnrnnt 

pnrsnnnt In Ibis subsection, results in 

Ihr niltnmntie trrniiuntlou of silrli spr- 
rinl derlnrant rights nnd of an y  period 
of derlnrnnt control.

A  ilrclnrnnt n m y  wish to Irnnsfrr 
sprrinl drelnrnnl rights as n pnrt of 

his Irnnsfrr (n niinlhrr person nf units 

slrrndy mns|nirlrd In n cooperative. 
If flip derlnrnlinn tins specified (list 

units ore prrsonnl properly, tlir Irnns­

frr nf llir units lliemsrlvrs will hr per- 
sonnl property transfers not sulijrrl to 
the rrnl rslnlr recording net. H o w -  
rvrr, iindrr siihsrrlinn (n). if sprrinl 
ilri-lnrnnt rights nrr to lie transferred, 
llml transfer must hr evidenced hy nn 

inslriimrnt recorded in every county in 
which the rnnprrnlivr lies. Tlir Intrnt 

of Hint provision is that the recording 

hr in the Innd rrrnrds nnd identify the 
rrnl rslnlr involved so thnt n title rx- 
nminr.liou rrlnling tu llir Innd in the 
rnoprrntlvr would rrvrnl the Irnnsfrr 

of tin' sprrinl derlnrnnl right.

In n rninninn interest community, n 
nmrlgngr recordeil prior In the rn-nr- 

dnliou of the derlnrnlinn would linvr 
priority ovrr nn y  rights of ilrrlnrnnl* 
or unit ow n e r s  nrising under tlir drcln- 
ration. Ilnwrvrr, iniilrr Srrlion 2- 

tl-S(k) nnd (ft. forrclosnrr of such n 
morlgngr ifors not nulnmnfirnlly lermi- 
nnlr the rffcrlivrnrss of n rnndomini- 
i i  m  nr p / m u m d  r n m  in un i/p ilrrlnrnlinn ; 

the declaration hrromrs iarffrclivc ns 
fn the In ml nivrrrd hy Ihr prinr innrt- 

gngr only if the purrhnsrr nt the fore- 
rlnsiire ante rrrnrds nn fuslriuiii’iit rx- 
eluding Ihr rrnl rslntr from llir rondo- 
m i n i u m  or plnnnnl rniiiumnity. If the 
pnrchnsrr on the foreclosure of llir 

prior ino-lgngr elects to linvr Ihr res! 
rslnlr rrinnin in llir rnmlniiiiniiun or 
plnnned roiiimtinily, it becomes n suc­
cessor ilrclnrnnt subject In the general 
rules nf Ihis srrlion, Including those 
npplirnhlr to persons w l m  nrijuirc npc- 

cinl drelnrnnl rights liy vlrlno of fore­
closure snlrs (sulisrrlinii r).

Ilmvrvrr, under llu- Act, foreclosure 

of n nmrlgngr which is prinr to a co- 
o i ' r r a l i v f  drdnriillini nntnnintirnlly re­

mo v e s  the rrnl rslnlr from the cooper- 
nlive ninrr llirrr is tiolliing in tlie Act 
which would chnnge the nrdiunry rule 

Hint Ihr foreclosure nf n nmrlgngr 

which tn prior to n n y  restrictive rove- 
nnats nr rnsrnirats results in n trans­
fer fror of llinsr ''junior interests."

(Sec R e d  Inn 2 - 1 1R(k> nml <M).

Therefore, in llir nlisrncr of s n m r  
conlraclnnl nrrniigmient hrtwrrn the 
mortgnger nnd the nssocinlion under 
wliirli the buyer nl llir foreclosure snlr 
tins n right to rrconvcy tlir properly

In tlir nssnrlnlinn, llm purrhnsrr nl llir 
foreclosure snlr roitld nnl s u n  m l  lo 

nn y  ilrvrlnpinriit rights of llm dnlnr- 
nut since tlm prnprrly would Im rr- 
niovrd from (Im i-ooprrnliir liy Ihr 

forrclosnrr snlr itxrlf. Ilnwrvrr, llirrr 

is nothing in llm a d  wli. <i would pre­

clude llm developer from Imving the 
tiRsoeinlinn ronlrnrlunlly ohlignlr Itself 

fo rrlnkr title lo foreclosed properly 
nn sprrifird terms. If llm underlying 

morlgngr is of llm entire cooprrnllve 
property, tlmrr would probably Im no 
sdvnntnge in silrli nn urrsiigrmrnl 
sinrr Ihe forrrlnsing nmrlgnger with 

llm entire projrrl rnutd set lip Ids o w n  
cooperative nssorinlion n m l  undertake 
n e w  marketing efforts without rcgnrd 
to tlm ohlignlion.s nnd linliilitirs nf llm 
prior rnnprrnlivr nssodnlinn. If. on 

the nllmr linnd. (Im iimrlgnei' is on 
only n portion of tlm cooperative proj- 

ret tlmrr m n y  hr distinct ndinnlngr in 
giving Ihr purchaser nl llm foreclosure 
snlr Ihr p n w r r  lo rrctnivry llm proper­

ly lo the nssnrintion nn d  timing the 
pnrchnsrr Imrrmr o w n e r  of llm unils 
wliirli wuuld exist or rnnbl Im rrrnled 
in tlm proprrlv. lu such n ciivp, Ihr 

position nf llm imirlgiigrr would Im rs- 

srnlinlly llm s u n m  ns llml of n ilednr- 
nnt w h o  nrqiiirrs tlm sprrinl dednrnnt 
right to ndd ndditinnnl Innd to- tlm co­
operative.

If tlm developer, while in control of 

tlm cooperative nssnr-iiilinll, hns hnil 
Ihr rnnprrnlivr nssoeintinii grant n 

mortgage in its rrnl rslnlr nnd hns 
sulinrdinntrd Ihr itrdnrnliiin In llm 
nmrlgngr, llm siliintion is tlm s n n m  ns 

Ihnt just described: on foreclosure,
tlmt rrnl estnle would no longer hr a 
pnrt of the ronprrntivr. Again, in Ihe 

ordinnry rnsr nn sprrinl ih-rlnrnnt 
rights roil Id pnss In Ihr pnrchnsrr nt 

the forrrlnsiirr snlr siip-r Im would nnt 

linve nny renl rslnlr in tlm cooperative. 
If, Imwrvrr, tlm nssnrinllon is ohlignt- 
rd to nrerpt n recnnvryniu-r nf (Im renl 

rslnlr wliirli Ims hern fitrrclqseil llm 
purclmsrr nl Ihr foreclosure snlr would 
have sprrinl dednrnnt rights ns just 
dcsrrihrd.

If llm ilrclnrnnt in n rnnprrnlivr hns 
given n nmrlgngr nr nrcurily lnlrrrsl 

in liis o w n  sprrinl drelnrnnl rights nr 
in Ins unsold units, purdinsi-rs uf (tie 

foreclosure snlr would nnpiirr rights 

ns lo prnprrly still In llm cooperative 
nnd would llmrrforr hr nhln to suiTrrd 
lo the drdnrnnt's sprrinl declnrnnt 
rights.

1. I'lidrr subsection (l>). n transfer­
or dednrillll rrmnins linldr lo unit 
owners (both existing mid future) for 
nil obligations nnd linliilitirs, including
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warranty obligations on nil improve­
ments nimlc by liiin. arising prior tu 

tlir transfer. If a derlnrnnt transfers 
uny upreiul ilcclnrant right lo nn affili­
ate (ua ilefincil iu Section 1-103(1)), 
the transferor remains suhjeet to all 

liabilities specified in paragraph (1) of 
subsection (b) and, in addition, ia 
jointly a n d  severally liable with his 

surressor in inlerest for nil obligations 

uud linbilitiea of the successor.

!>. Tlir obligations u u d  liabilities i m­
posed u p o n  trausferee declarants under 
the Act are set forth in subsection (c).
In general, n transferer ilcclnrant 
(other llinn nn affiliate of the original 
deelnrnnl un d  oilier than a successor 

by foreclosure or colivcynnce in lieu of 
foreclosure) lieeomes subject to all ob­
ligations nnd liabilities ini|K>Bcd u|ion a 
declarant by the Act ur b y the declara­
tion with respect to a n y  promises, 
arts, or omissions undertaken subse­
quent to the transfer which relate to 

ihe rights lie holds. S u c h  a transferee 
also is liable for the promises, acts, or 
omissious of llm original declnrnnt u n­

dertaken prior to the transfer, except 
as set forth iu paragroph (e) (2) (ii).
For example, because of tlie exclusions 
iu (c)(2)(H), a successor declarant 
would not Im liable for the warranty 
obligations of tlm original declarant 

with reBpcct to I m p r o v e m e n t s  lo tho 
project luude by Ihe original declarant, 
Similarly, a successor would not be lia­
ble, uudcr uorinnl circumstances, for 
a n y  misrepresentation or brench of fi­
duciary duty by the original declarant 
prior to the transfer. Tlie successor 
Is liable, h o wever to complete improve­
ments which the developer is obligated 

to complete under Section 4-110.

0. T o  preclude deelarunls from 
evading their obligations und liabilities 
under this Act by transfer.iug their in­
terests to affiliated companies, para­

graph (1) of Ruhscclion (e) m a k e s  
clear tliut an y  successor declarunt w h o  
Is an affiliate uf (he original declarant 
is subject lo all obligations a n d  liabili­
ties Imposed u p o n  the original declar- 

BDt by the Act or by the declaration. 
Similarly, uh previously noted, para­
graph (2) of subsection (b) provides 
that an original declarant w h o  trans­

fers his rights lo a n  affiliate remains 
jointly and severally liable with his 
successor for nil obligations and liabili­

ties ImiHiscd upon declarants by (he 

Act or by the declaration.

7. Tlie section handles tlie problem 
of certain successor deelarunls (i.e., 

persons w h o s e  sole interest III the 
project is the protection of debt secur­
ity) lu three ways. First, subsection
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(c) provides llml, in tho ease of a 
foreclosure of u security interest or a 

Mile hy ii trustee iu huukruplry of any 
uuits o w n e d  by a dechiriilit, liny person 
ucipiirillg title to all of the units being 
foreclosed or sold m a y  request Ihe 
transfer of special decluruul rights. 

Iu (lint event, nnd only u p o n  hiicIi re­
quest, nncli rights will Is: transferred 
in llio iustrurnciit conveying title to tlm 

uuits and such transferee will (hereaf­
ter become a successor ilcclnrant s u b­

ject to the oilier provisions of Ihis sec­
tion. In tlm event of a foreclosure, 

aalo by a trustee under n deed of trust, 
or sulc hy n trustee iu bankruptcy of 

o i l  units o w n e d  tiy a declarant, if the 
transferee of such unils docs not re­
quest the transfer of special declurnut 

rights then, under subsection (d), 
those special declurnut rights cease lo 
exist nn d  u n y  period of declarant c o n­

trol terminates.

.Second, u n y  person w h o  succeeds lo 

special declarunt rights as n result of 
the transfers just described, or hy a 
conveyance in lieu of foreclosure, mny, 

pursuuut to paragraph (I) of subsec­
tion (c), declare his intention (iu n re­
corded instrument) to hold those 

rights solely for transfer to another 

person. Thereafter, aucli u successor 
m u y  transfer ull special declurnut 

rights to a third party acquiring title 
to a n y  uuits o w n e d  by the uucecssor 
but m n y  not, prior to such truusfer, 
exercise uny spcciul declarant rights 
other than the right lo control the ex­
ecutive board of the association iu ac­
cordance with the provisions of Section
3-lU3(c). A  successor declarant w h o  
holds special ilcclnrant rights solely for 
transfer is relieved of any liability u u ­

dcr the Act except liahilily for uuy 
acts or omissious related to his control 
of the executive iNiard of the associa­
tion. This provision is designed to 

deni with the typical problem of n 
foreclosing lender w l m  opts to bid in 

nud obtain llm project nl the foreclo­
sure sale solely for tlm purposo of 
subsequent resale. It permits n fore­
closing lender to uudertake such ii 
transaction without incurring tlm full 
burden of declarant obligations und lia­
bilities. At the s a m e  time, tlm provi­
sion recognizes the need for continuing 

operation of the association nnd, to 
tliut end, permits a foreclosing lender 
to a s s u m e  control of the association 
for Hid purpose uf ensuring a  smooth 

transition.

Third, paragraph (It) of utilised ion
(c) provides that a successor w h o  Ims 
only the right lo maintain model unils, 
sales offices, and slgna docs not there-
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hy heroine subject to u ny obligations or 

liabilities as a declarant, except for the 
obligation lo provide a puldic offering 

Hlalemeut an d  u n y  liuhilily resulting 
therefrom. This provision nlso is d e­

signed to protect mortgage lenders und 
cqnlemplates the situation w h e r e  u 

lender takes over u project and desires 

lo sell out existing units without m a k ­
ing an y  additional improvements lo the 

project. This provision facilitates such 
a Iransiii-lion liy relieving tlie mortgage 

lender, in tliut iusluncc, from tlm full 
burden of obligations and liabilities or­

dinarily iiillHiscd upon a declarant u n ­

der Ihe Act.
U n d e r  Section 2-110, a declarunt 

m a y  reserve tlm right lo criutc addi­
tional units iu imrlioos of a c o m m o n  

interest c o m m u n i t y  which were origi­
nally designated us c o m m o n  elements, 

even though, iu a condominium, rights

of unit o w n e r s  have otherwise attached 
to the c o m m o n  elements, and even 

though, lu a plnnned c o m m u n i t y  or co­

operative, the c o m m o n  elcmenlM have 
been ismvcyeil tn the ussw int ion. T h e  
derlnrnnt, ii|sni creation, hci-umrs the 

u w n c r  of an y  units created. T l m  right 

to create the unils is an interest In 

land which m a y  be sold or iu which i 
security iulerrst m a y  Is- granted. If
Il.c mortgagee of that Interest fore­

closes. the pureliH.xcr ut the foreclosure 
sale has llm choices concerning devel­
opme n t  rights tnul resulting liability 
which arc described in the prccedioi 
paragraph. T h a t  ia, under subsections
(e) u m l  (ill, the purchaser m a y  limit 

his liability by agreeing lu .mid the de­
velopments only for tin- purpose of 

transfer us provided by porugraph
(c)(1) or tuny b u y  the rights iindrr 

paragraph (e).

§ 3-105. T e r m i n a t i o n  of Contracts a n d  Leases of Declarant

If entered Into before tlm executive b o a r d  elected b y  tlm unit o w n e r s  p u r s u­

ant to Sertion ll-IO-'ltfl takes office, (I) n n y  inniiiigcmciit contract, e m p l o y m e n t  

(■milrai l, nr lense uf m-reiilluiuil nr p a r king ureas nr facilities, (III n n y  other 

con tract nr lease b e t w e e n  the nsxuehtllon n n d  n deelnrunt or nil affiliate of a 

declnrnnt, or (lil) u n y  contract ur louse (hid Is nut lionu fide or w n s  uncoil- 

sciuiiuhlu to the unit o w n e r s  ut Ihe time entered Into u n d e r  (lie clrcuinstnnces 

then prevailing, m u y  he tcrmlimlcd without penalty by llie association ut uny 

little after the executive I m n r d  elected b y  the mitt o w n e r s  pursuiiiit to Suction 

3-l0;i(f) lakes office u p o n  nut less thnn |!XI| dnys' notice tu (lie other party. 

T h i s  sect Imi dues nut ripply lo: (i) u n y  lease the torinlimthni uf w h i c h  wnuhl 

termlnnle the c o m m o n  interest e n n n m i n l t y  or re d u c e  Its h I/.o , unless the real 

estate subject lo Unit lease w n s  Included lu the c o m m o n  Interest e m u m u n l t y  

for the p u r p o s e  of avoiding tlie right of the ussoclutluu to terminate a lease 

u n d e r  this section, or (II) a proprietary lease.

COM M ENT
I, This section deals with a c o m m o n  

problem in tlie duvehipiiu'tii of c o ndo­

minium, planned c o m u m u i l y  a n d  roup- 
cralivc projects; t lie temptation ou 

the part nf I lie developer, while iu cun- 
linl uf tlir nssorinlimi, lu enter inlu, 
uu hclinlf of the nssnrinl iuli, long term 

cunt t arts and leases with himself ur 

with mi affiliated entity.
Tlie Act deals with Ihis problem in 

t w o  ways. First, Seelimi il-l()!i(u) i m­
poses vi11.in all executive hoard m e m ­
bers appointed h.v Ihe ilrrlnrnnl liabili­
ty ns fiducialirs of the unit o w n e r s  for 
lilt uf their nets or omissions as m e m ­

bers uf the Imnrd. Nernntl, Seel iim II- 
1(15 provides fur the termination uf 

certain cimlrnels an d  leases m a d e  d u r­
ing a period uf dechiriilit control.

2. In addition In cimtriicls ur leasts 

m a d e  hy a dechiriilit with himself ur 
vvilli all affiliated entity, there lire alsu 

certain cimtruelH an d  leases sit i nitial 
lu llie uprralioit uf llu- iuiiiiiiiii i inter­
est ciitliliiiiiiity ami lu tin- unit owners' 

full enjoyment uf their rights uf o w n  
unship tlmt they luu should la' voidable 

hy Ihe unit n w n r r s  tipim the evpiruliun 
uf uuy period uf declanint control. Ai 
llie s a m e  lime, ii slaluturilv-siiii'-liimcd 

rigid nf caiieejlntiim should nut lie ap­
plicable tu all eiiiimiels ur lenses 

which a dei-laraiil m n v  ruler into iu 
Ihe euur.se uf developing a project, 

Fu r  example, a ■ iinuiirreiill tenant 
would m d  lie willing In invest silbxlUll- 
linl iiiiiiitinls in equipmelll and ullicr 
improvements fur (lie opiTidioH uf his
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a  o - j u j  t u i M i m o n  j n i e m e k t  tn vN K its in r

bus iness  i f  Hie le n s r  i-onl i l m i i l n f c r n l l v  
lip r n n r r l l r i l  l i y  I I i p  ns sn r in l i i i u .  An- 
r i i rd inp l .v .  I IiIm e r r I  inn jirtivii lp.q l lm l  
Ic i i l i jp i' l  l o  I In* r x r r p l h m  set f o r t h  in 
I I i p  Inst s r u l r m r  ( l i r r r n f ) ,  n p nn  I l i r  
r x p i r n l i n n  n f  nn y  pe r io d  n f  i l r r l n r n n l  
r n n l r n l .  H i p  n s sn r in l in n  m ny  I r r i n i n n l p  
n i l l i n n l  p r n n l l y ,  n n v  " r r i l i r n l ”  i n l l l r n r l  
( i .e ..  nn y  in n ung r in ru t  r n n l r n r t .  e m ­
p lo ym en t  m n l r n r l .  n r  l e n s r  n f  r r r r r n -  
l innn l  n r  p n rk in p  n r r n s  n r  f n r i l i l i r n )  
m l r r p i l  i n ln  d u r i n g  n pprimt n f  i l r r l n r ­
n n l  r n n l r n l ,  n n v  r n n l r n r l  n r  I r n s r  In 
w l i i r l i  I h r  i l r r l n r n i i l  n r nn n f f i l i n l r  n f  
l l ip i l r r l n r n n l  in n p n r l y .  n r  n n y  in n -  
( r n r l  n r  tense p r e v i o u s ly  r n l n r n l  i n ln  
hy I h r  i l r r l n r n n l  w l i i r l i  i*. nn l  luiinr / r i f r  
o r  w l i i r l i  wns nn rn i i s i  i n i in h l r  In  l l i r  
n n i l  nu .m rs  n l  I h r  linn- r n l r r o l  i n ln  
u n d e r  I h r  r i r r i i m s l n n c r s  l l i r l r  p r e v a i l ­
ing .

.1. Tlir Inst prnlrnrr nf llm nrrlinn 
addresses I hr ll.sillll Irnsohiild rninltmll 
inlrrrsl rniiniitiiiily sllinilhin w-lmrc Ihr 
innh-rlyiiip rrnl rslnlr is snhjrrl lo n 

long-term prninnl Irnsr. Ilrrnnsr Irr- 
m i n  n I inn nf llir piniinil lease wiillhl 
Irrminnlr tlm rnniiniinily, Ihis Rrnlrin-r 
prrvrnls rnnrrllnlinii. Ilnwrvrr, in nr- 

ilrr In nvnhl llm possihilil.v llml rrrrrn- 
linn nml nllirr Inisrs otherwise iniirrll- 
nlilr llinlrr siihsrrlinn (u) will hr re- 
sl rnrl n m l  lu n m m  willn'n llm rxrrp- 
linn, n snhlrrlivr irsl nf "llilrnl" is 
llilpiisi-il, 11 lillr’ r llm Irsl. if n ilrrinr- 

nnl's prinripnl ptirpnsr in snlijrrlinp 
lln- h-nsnl rrnl rslnlr In lln- riniininn 
inlrrrsl rnmniunily w n s  lu prrvrnl Irr- 

Iniimliun uf llm Irnsr, Ihr lrn“r m n y  

nrvrrllmlrsR hr Icrminnlnl.

5 3-IOG. B y l a w s  

In) T l m  liylnws nf llm nssnrlnlinn m u s t  provldr

(J) tlm n u m l m r  of n m i n l m r s  nf the pxci-iillvc I m n r d  n n d  (lie llllps nf llm 

nfflrrrs nf tlm nssnrlnlinn;

(21 rlrrllnii liy tlm nxi-riillvp I m n r d  of n preshlriil, Irrnsurrr, sccrrlnry, 

n n d  n n y  nlln-r nfflrrrs of llm nssnrlntlun llm b y l a w s  specify ;

1.11 llm ipinliflrnt Intis, p n w r r s  n n d  dnllc-s, I r r m s  of nfflrr, n n d  innnnrr 

of rlrrllnp n n d  r e m o v i n g  rxrrnllvr I m n r d  ini-ndirrs n.id nfflcrrs n n d  fill- 

Inp vacancies;

(I) which, If nny, nf Its p o w e r s  llm exrrnllvc I m n r d  or nfflrrrs m n y  del- 

cpnlr In nllirr persons nr to n m n n n g l n g  n p r n t ;

(CO whlrli nf Its nfflrrrF inny prepnre, rxncntr, rrrtlfy, n n d  record 

n i n r n d m r n t s  tn tlm drrtnrnllnn o n  lirlmlf of tlie nssnrinllon ; n n d

(It) n m r l l m d  tor n m o n d l n g  Ihr liylnxvs.

(Id Siibjml io llir provisions nf (Im drrlnrnllnn, llir liylnws m n y  prnvlde for 

n n y  oilier innllers the nssnrinllon d e n n s  nrressnry n m l  nppro|irlnte.

COMMENT

I. Ilrrnnsr llm Arl dors not require pnrr, execute, rrrlify, nnil rrrnril
Ihr rri-orilnlinn of liylnws. It Is nmlrin- nini-mhiirnls lo Ihr ilrrlnrnlinn n-flrrls
plnlnl llml mirprordril h.vlnws will srl Ihr obligation impusril npnn llm iisnn-

forth only mnltrrs rrlntinp to llm in- cinlion liy m-vrrnl pmvisions of Ihis

Irrtml oprrnlioim nf llm nssoriiilion Art lo rrrnril sin-h nmi-iiilinrnls in rrr-
nnd vnrious "housekeeping" mnltrrs Inln i-iri-nnmlnnri-s. Thesr prnvisinns
wllli respect lo llm r o m m n n  lnlrrrsl iurluilr Srrlinn |-|«7 (Itminriil tin-

rnmmunily. T l m  Arl requires sprrifir mnin), Srrlinn 2-l(Hi (i-xpirnlinu of
mntlrrs in Im sr| forth in Ihr rri-ordrd orrlnln Irnsrs). Srrlinn U — 112 fltelo-

ilrrlnrnlinn nnd not in Ihr liylnws, nil- rnlinn of llnuinlnrirn U r t wrrn Ailjnin-
Irss llm liylnws nrr In Im rrrnrdrd ns Inp Unils). nnil Srt-liou 2-11.1 (suhilivi-
nn rjhihll In Ihr ilrrlnrnlinn. sinn or i-onvrrslnn of nulls). Srrlion

2. Tin- rnpiirnimnl. srl forth lu 2 - 1 17(e) provides llml, if nu nffirrr is
■suhsrclinu (nl(.ri). tlmt llm liylnws drs: ili-sipnnlril fnr (Ids purpose, il slmll ho
ipnnle wliirli of Ihe offirrrs of llir ns- Ihe duly of the president,
soi-inliou hns Ihe responsibility lo pro-
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In) Exrrpl lo llm nxtrni provided liy llm ilrrlnrnlinn, sulisrrllim lid, or Krr- 

linn 3-11.1(10, Iim nssorinlion Is responsible for lunlntrnniun, repair. n m l  rr- 

plnrrnii'nl nf llm r o m m o n  rlrmruls, n u d  rni'li milt o w n e r  Is ri-spunsililr for 

m nlnlcnnnrn, rrpnlr, n n d  replnremcnl of Ills unil. Rnrli unit n w i m r  slmll nf- 

ford lo llm nssorinlion n n d  llm nllirr unit o w n e r s ,  n u d  lo tlmlr nprnls nr cm. 

ployrrs, nrrrss lliroupli Ills unit rrnsonnhly nrressnry for llinsr purposrs. If 

drilling!* Is Infllrtrd o n  llm r n m m n n  rlrinrnls nr o n  n n y  unit t h r o u g h  whlrli nr- 

n-ss Is tnkrn, llm null o w n e r responsible for llir d i m m e r , or llm nssorinlion If 

If Is n-spoiislhlp. Is llnldn for llm p r o m p t  rrpnlr tlmrrof. ’

|ld lu mldlllon In llm llnhlllly ihnl ii ilrrlnrnnl ns n unit m v i m r  hns niuli-r 

I Ida |A|-I|, llm ilrrlnrnnl iilmir Is liable for nil e x p e n s e s  In rnunrellnu with 

rrnl eslnle sulijrrl lo d m r l o p m r n l  rights. N o  ntlmr unil. o w n e r  n n d  no nlln-r 

per I Inn nf llm r n m m n n  luleri-st e o m m n n l t y  Is sidijrrt to n rl.-ilm for piiynn'iit 

nf those expenses. Unless (lie ilrrlnrnlinn p r m  Ides ntlmrulsr, any In c o m e  or 

procrrds f r o m  renl estnle suhjrrt In d e v e l o p m e n t  rights Inures to tlm derlnr­

nnt.

(r) lu n p l n n u r d  r n m m n n l l y ,  If nil drveinpiueut rlplds I m x o  expired wllh rr- 

sperl lo n n y  renl rslnlr, Ihe drelnrnnl remiilus llnhlr fnr nil rxprnsrs of Hint 

real rsliftr unless, u p o n  explrnllon, the drrlnrnllnn provides Ihnt the renl ex- 

Inln b e c o m e s  e o m u i n u  elements or nulls.

COMMENT

I. T l m  Act permits llm drilnrnllon 
lo sepnrnlr inninteiinure res|Kinsiliilily 
fruin ownership. This Is romtnnul.v 
ilium in prnrlire. In llm iihsi-nre uf 

nnv prmisinn in llm iln-lnrnlion. innlu- 
leiuim-r re.sponsildlily fnllnws owner- 
nliip of the unil or reals with the nssn- 
rinlinn in llm rnsr of onmunii elc- 
mrnls. U n d e r  lids Art, limllril rom- 
iiinu elements (whlrli miplil include, 

for rxnmple, pnlins, hnlrnnies, nnd 
pnrkinp spners) nre ennunon elements. 

.SVr Section 1-10.1(1!)). A n  n rcRtllt, 
miller suhsi-rlinn (n), unless tlm der'i- 

r ill inn prnviileH Ihnl uuil owners nre 
ri'S|musilile fnr llm upkeep nf micli llm- 

iled r o m m n n  eb-menls, llm nssovlntion 
will he responsible fnr llmir m n i n  lo- 
n n m e .  U n d e r  Seel inn ft— 1 lf> («-), (Im 
cost of mnintennnee. rrpnlr. an d  re-

plnrenmnt fnr such liniilrd rnnimnn el­
rnmnls |s nssrssrd ncninsl nil Ih r  units 
in the riitnimui inlrrrsl loimnuiiilv. u n­

less i h r  ilrrlnrnlinn provhh-s for sui-h 
rxprnsrs In hr pniil only h.v llm unils 
firnr/i/rif. N r r  ('nnimriil I In Srrlinn
2-1 OS.

2. U n d e r  Sort lull 2-IIO, n ilrrlnrnnl 
m n y  reserve lln- right In rrenle unils 
In iHirlinns nf Ihe r o m m o n  inlrrrsl 
rnminnnlty oripinnlly di-sipnnled ns 
m i n n u m  elrmenls. Ilnwrvrr, unili-r 
Srrlinn .1-107(10, llm developer is nidi- 
pntril In pny nil nf llm rxprnsrs nf 

(Including rrnl rslnlr Inxrs properly 
oplmrliioinhle to) Ihnl rrnl rslnlr rren 

though, iu llm rnsr nf n plnum-d nun- 
ni ii ii i I y nr rnnprndivn. il Ims lirrn toil- 
veyril lo llm iissnrinlion. As In n-nl 
eslnle Inxrs, sec Sertion I - 105(e),

5 3 - 1 On. Meetings

A  m r rllng of (Im nssnclntlon inns) lie Imlil nl Irnsl rinri- n u  ll yr.-ir. Sprrlnl 

nii-i-lhipM of llu- ussnrhithiu n m y  Is- i-nllnd h y  llm preshh-nl, a mnjorlly of llir 

rxn-iillvi* Imnril. nr hy unit n w n r r s  having 20 pi-rrrnt. sir nny lo w e r  pi f o ot-
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w i l t  p r e p a id  by U nl toil S l i d e s  mull to  (l ie m u l l in g  a d d r e s s  o f  enel i m i l l  o r  lo 
a n y  o i l i e r  m u l l i n g  a d d r e s s  d e s ig n a t e d  in  w r l l l n g  by  tl ie m il l  ow n e r .  T h e  tin- 
l i f e  o f  n n y  mee t lu g  m u s t  s l n l e  l l ie  l im e  um l p lac e  o f Ihe  m ee t i n g  nm l ll ie  
I t em s  im th e  ngein li i ,  lin hu l l i ig  l l ie  g e n e rn l  m il i i re  o f  uuy  | i ro | iose i l  i imei i i lmen l 
lu  t h e  ( le c lu r i i l lu n  o r  hyluvvs. l iny b u d g e t  c h u n g c s ,  n n d  nny  p r o p o s a l  to  r em o v e  
a n  o f f i c e r  o r  m em b e r  o f  th e  e x e c u t iv e  bo a rd .

5 3-109. Q u o r u m s

(n |  U n l e s s  th e  b y l a w s  p rn v ld e  n l h e iw l s e ,  a q u o r u m  Is p r e s e n t  t h r o u g h o u t  
nuy m e e t i n g  o f  t h e  UHSoelntlim If j h t s i . i i h  f i i t 1 *, v 1 to  c a s t  |2(l | |m.'I 1' i‘iit o f  Ihe 
vn les . I h u t  m a y  lie e a s t  fo r  e lec t Inn o f  t h e  e x e c u t i v e  b o a r d  n r e  p r e s c ’il lu pe l-  
s o n  o r  by | i r o x y  u t  t l ie  b e g in n in g  o f  I lie m ee t in g .

(b) U n le s s  t h e  b y l a w s  sp e c i f y  ii l a r g e r  p e r c e n t a g e ,  n ip in r i in i Is d e em ed  
p r e s e n t  I h r o u g h o u t  a n y  m e e t i n g  o f  (l ie  e x e c u t iv e  b o a r d  If i h t s o i i h  e n t i t l e d  In 
e a s t  |50 ) p e r c e n t  o f  t h e  v o te s  un  t lm t  b o a r d  a r e  p r e s e n t  a t  th e  b e g in n in g  of 
tl ie  m ee t ing .

COM M ENT
M n u ih i l o r y  i p iu rum  rc tp i i rc i i i r i i lH  l o w ­

e r  I lum  ,ri 0  p e r c c u l  f u r  i ii i 'c l ings i d  f l ic  
i i s s o r ia t iun  a r c  i d l c u  ju s t i f i e d  tecuu.se 
o f  l l i o  cu li imu ii  i l i f f i c u l l y  o f  induc ing  
un i t  ow n e r s  !o  a t l e n d  meet ings . T h e

p r o h lem  is p u r t i c id i i r l y  a c m e  in l l i e  
ease  i d  re s o r t  c om m on  inl i- rc .s l m m - 
u i i i i i i l i i - s  whe re  nu i i iy  ow n e r s  nm y  re- 
s id e  e ls ew he re ,  o f t e n  lit cua s i i le ruh le  
d iu lunecs , f o r  m o s t  o f  th e  y en r .

S i .  1 10. V o t in g ;  P ro x ie s
(a ) I f  o n ly  on e  o f  s e v e r a l  ow n e r s  u f  a nu l l  Is p r e s e n t  a t ii m ee t i n g  u f  (lie 

a s so c ia t io n ,  I h u t  o w n e r  Is e n t i t l e d  to  c a s t  a l l  t h e  vo le s  a l l o c a te d  to  t lm t  m il l .  
I f  m o r e  t h a n  one  o f  ( h e  o w n e r s  u r e  p r e s e n t ,  (l ie v a le s  a l lo c i i l ed  tu  d i a l  m il t  
m ay  be  c a s t  o n ly  in  i i c c u r d i i ' c e  w i t h  t h e  ng ree i i ie n t  o f  u m a j o r i t y  In I n te r e s t  
o f (l ie ow n e r s ,  u n le s s  th e  d e c l a r a t i o n  e x p r e s s l y  p r o v i d e s  o th e rw is e .  T h e r e  Is 
m a j o r i t y  a g r e em e n t  If u n y  on e  o f  t h e  o w n e r s  c a s t s  I h e  vo te s  a l l o c a te d  to  t h a t  
u n i t  w l l h u u t  p r o t e s t  b e in g  m a d e  p r om p t l y  to  ll io p e r s o n  p r e s i d in g  o v e r  (lie 
n e e t ln g  by a n y  o f  I h e  o l h e r  ow n e r s  o f  t h e  u n i t .

tbj Voles n l lo cu ted  lo  n u n i t  m a y  lie e a s t  p u r s u a n t  to  u p r o x y  d u ly  e x e c u t e d  
ly n u n i t  ow n e r .  I f  n un i t  Is  ow n ed  by m o re  t h a n  on e  p e r so n ,  e a c h  o w n e r  of 
d ie  u n i t  m a y  vo le  o r  r e g i s t e r  p r o t e s t  lo  d i e  c a s t i n g  o f  vo te s  h y  t h e  o t h e r  
n v n e r s  o f  d i e  u n i t  t h r o u g h  n d u ly  e x e c u t e d  p r o x y .  A u n i t  ow n e r  m a y  revok e  
i p r o x y  g iv en  p u r s u a n t  to  t h i s  s e c t i o n  o n ly  hy a c t u a l  n o t i c e  o f  r e v o c a t io n  to 
lie p e r s o n  p r e s i d i n g  o v e r  a  m e e t i n g  o f  th e  a s so c i a t io n .  A p r o x y  Is vo id  If It 
s n o t  d a t e d  o r  p u r p o r t s  to  ls> revo c ab le  w i th o u t  no t ice .  A  p r o x y  t e rm in a t e s  
me y e n r  a f t e r  U s  d a t e ,  u n le s s  I t  s p e c i f i e s  a  s h o r t e r  t e rm .

(c) I f  t h e  d e c l a r a t i o n  r e q u i r e s  t h a t  vo te s  on s p e c i f ie d  m a i l e r s  n f  (eel la g  th e  
o in inon I n te r e s t  c o m m u n i t y  be e a s t  by le s see s  r a t h e r  t h a n  u n i t  ow n e r s  of 
e a s e d  u n i l s :  (I) th e  p r o v i s i o n s  of s u b s e c t i o n s  (a ) a n d  (Ii) n pp ly  l o  l e s s e e s  a s  If 
hey  w e r e  u n i t  o w n e r s ;  (II) u n i t  o w n e r s  w lm  h a v e  le a s e d  t h e i r  n u l l s  to  o t h e r  
(o rs ims nm y  n u t  c a s t  v o te s  u n  l lm s e  s ia ’c l f l e d  m u t t e r s ;  a n d  ( i l l ) le s see s  m e  
' i i l l l l cd  In n o t i c e  o f  m ee t i n g s ,  ue ee s s  lo  r e co rd s ,  a n d  o i l i e r  l i g h t s  r e s p e c t in g  
hose i i i u d e r s  n s  If t h e y  w e re  m il t  ow n e r s ,  l l u l t  ow n e r s  m u s t  a lso  lie g iv en  
lot Ire, lu  d i e  m i l l in e r  p r o v id e d  In S ee l io i i  3-IOH, o f  n i l m e e t i n g s  a t  w h i c h  le a ­
n ' s  n r e  e n t i t l e d  lo  vo le , 

h i) No vo te s  a l l o c a t e d  to  a  u n i t  ow n ed  by  d i e  a s s o c i a t i o n  m ay  be c a s t .
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COM M ENT
S i ih x r c l i i i u  ( e )  l u l l i n '  ’ s  nn i l i e r r n s -  

i n g ly  i in |H i r l im t  m i l d e r  in l l i e  gnvc r -  
u ■■ ti ro  o f  i nm inm i  in lc ruM  cui iiu i i iu i i e s :  
d i e  ru le  o f  t e n im l s  o c c u p y i n g  u n i t s  
ow n ed  hy i n v e s t o r s  o r  o i l i e r  p e rs on s .  
M os t  p resen t s l u t i i t r s  r e q u i r e  Vi l i n g  
h i  o w n e r s  in  tlm nssuc in t i im .  H o w ­
eve r .  i l  m a y  Im d e s i r a b le  l o  g ive  l e s ­

s e e . ,  v tbe r I h im  le s s o r s ,  o f  a n i l s  Ihe  
r igh t to  v o l e  o n  is su es  i n t u i t i n g  da y -  
to -day  o p e r n l i o l i  Im lh  l i e i u l l s e  Ih e  l e s ­
sees m a y  l i m e  a  g r e a t e r  i n l e r r s l  l im n  
d ie  le s s o rs  am i  lie i -uasc i l  is  d e s i r a b le  
l o  l i m e  le ssees  f r e t  th ey  a r e  nn i n t e ­
g r a l  p a r t  o f  Ih e  c om m on  i l i l e r e s l  n i n e  
i im n i l y .

§ 3 - 1 11. T o r t  a n d  C o n t r a c t  L i a b i l i t y
Neither Ihe a s s m - l a l h m  nor nny unit o w n e r  except the decliiriint Is liable 

fin llmt ilccliiimil's tnrls iu coimeediin with a n y  pail of die c m n m i m  Inlerest 

eiiuiiiumlly w h i c h  dial ilechininl has die respimsihiliiy In malulaln. dlher- 

wise, a n  net Inn alleging a w r o n g  d u n e  hy the nssucintiim m u s t  Im hniiighl 

ngninsl die assoehllioii a n d  nnl against u u y  uuil mv n e r .  If llie w r o n g  or- 

c m  red lim ing a n y  pet iml of ileelarimt emilrnl m u l  the nssoc-iaHnn gives die 

declai ii nt leiisiiiinhle indiee of m u l  nil o p p m  Innily In diTeiid ngninst (lie nc- 

dmi. die dis In mill w h o  llii'ii cmil mill'd (lie a s s o c i a t h m  Is lliilde to (lie nssnrla- 

Ihui or In o q y  mill o w n e r  far III all lorl hisses mil ruicicd h y  Insurance suf- 

fi'ii'll h.v die iissoi'hidou nr llml unit o w n e r ,  n n d  till nil costs that the nssnrla- 

I Imi wnnlil nnt linve inclined Iml for u  breach uf cniili'inl or nllirr w r o n g f u l  

m  l m  omission. Whcucici' (lie tli'clnrnul Is liable lo the assuciiillmi u n d e r  

lliis serliuu, die ilerlnimil Is a N a  liable for all e x p e n s e s  of litigation, i m  hid­

ing leasnimhle nl I in uey's fees, i m  lined h y  the nssnrinl Ion. A n y  statute of 

limitation affecting die nssm'lnt lull's right of in linn u n d e r  lliis seel Ion Is 

lulled until die perinil nf di'claraiil cnutrul Icrininnli's. A  unil o w n e r  Is not 

pi••< lii<li'<l f r o m  iiiiiiiitiiluliig iiii iiclhm coiileuiplaled hy this .seeliuli W ' c n u s c  lie 

Is n uuil m v u e r  nr ii iiii'iiilier ur officer uf die association. M e n s  resulting 

f r o m  J u d g m e n t s  ngninsl die nssoelathill arc g o v e r n e d  hy Srcllnii 2-117 (Other 
Mens).

COM M ENT
I. Th is .seetion provides dim mu in- 

linn in lo r l  o r  lom rne l arising out of 
nets o r  nuiissioiis o f Ihe nssiieintinli
slmll he brought iigniusl the iissm ia lion 
■Iml mil ngninst the imtixiiltud unit
owners. This ehnoges the Inw iu 
sil lies where |d i i im if fs lire foreed 10 
Inline iinli i i i l l li l l Unit owners ils the rrn l 
parties in interest lo nny net ion 
brought ngninsl die nssm inlion. The 
Mihserlinii also provides l lm l a unit 
owner is not |irechiili'il f rom bringing 
iii i m l iim in lurt or i-mil mi-1 ngninst 
dll' USslM-iIII iim soil 'll  heenuse lie is II 
mm owner o r ii meliiher or  officer o f
till* IISMI! i ii t in II.

2 In rcenguiliiiii of the prni lirnl 
toldrol llml ciiii (nml in must ru s e s
will) he f.ereiseil hv a dm hirimt o ie r
Ih e  nffnir-i of do- iis-.oi iiiiinu iloting 
mil perinil of ileclill ilnl m u l  rul permit- 
led pursuant tu St'clion 2 -M 3 ,  suhser

l i o n  ( n )  p r o v i d e s  d i a l  t h e  i i sM ir i id iu i l  
o r  n n v  n n i l  o w n e r  h a s  n l i g h t  o f  m-t i i in  
n g n i n s l  t h e  i l i ' c ln r a i i l  f o r  a n y  l o s s e s  
(i i ic l i i i l i i ig  Midi p a y m e n t  o f  ih i i iu ig i 's  
lirnl m i o r n e y s '  f e e s l  s l l l f e r e i l  hy l l ie  
l i sM ie iu l iou  o r  nuy  uuil o w n e r  a s  a  re- 
s t i l l  o f  m i m l iol i  b u s e d  u p o n  a l o r l  o r  
h r i ' i n l i  o f  i-mil m i -1 a r i s i n g  d u r i n g  n u y  
| i e r im l  o f  ih*i l i tr i l l it  c o m  r id . T o  a s s u r e  
l lm l  d i e  d e r i s i o n  lo  b r i n g  sni-li nil n r -  
l i n n  run lie m m te  hy uu rxeeuliti- Ihui id  
f r e e  f r nm  t h e  i n f h i e i i i e  id  l l ie  ih-ehir- 
m i l ,  lln- s n h s e r l i o n  a l s i i  p r o t i d e s  l lm l  
a n y  s l i d  a l e  o f  l im i t  m i n u s  ulfviling 

s i l r l i  u r i g h t  o f  m  l i n n  liy d i e  i i ' s o e i a -  
( i i iu  s lm l l  Im lu l l e d  i i u l i l  t h e  e v p i r i i l im i  
o f  u u y  p e r i o d  u f  ilt-« lurai til  m o l  m l .

3 .  I f  ii s o i l  hnsei l  i i i i  n r l n i m  w l i i r l i  
i n e r iu - i l  d u r i n g  l l i r  p e r i o d  o f  i l e v e l i ip e r  
i n l i l r o l  i s  h ro i ig l i t  I i g n i i i s i  d ie  nsso r in -  
I iuli u f l e r  •m i l  r o l  o f  d i e  nssm in l o o i  
Im s  p u s M - i l  f im i t  d i e  i l r t e l i i p e r .  r rns i iu -



I'Mc i u i i Ii t  in. fttir) jc rm i l ( i f  nil 
td i i i i i  i o  l lm  r i r v r f i t p r r  Im  de fen d .  n r r  
< nudit imtw lu  i l rv r lo |M *r l i n l i i l i f y .  I f .
I m w r i r r .  *u i t  i*« b ro i iR l i i  n c n in s l  l l i r  
n««nrint i(! ii  m l i l l r  l l i r  i l r i  r lo |»c r  i*  Ml i l l

In r n n l r o t .  i»liv|ni|*«l,i l l i r  i | rv i* li» |i rr  im i i i* 
tm l In te r  n - d « l  n Kv *l»r
l i o n  f o r  r r in i l i i i r^ rm c i i l  o n  l l i r  g r o u nd *  
n f  f n i l u r r  l o  l l ( i l i f > .

Comment

. a a ‘

c

I 3-112. C o n v e y a n c e  or E n c u m b r a n c e  of C o m m o n  E l e m e n t s  

fnl In n rnnilninliiliiiit or pliiiinril roininnnlly. port Imiis of llm roniinnn rlr* 

inrnio m n y  Ih* ctiiiicyod or sntijoi Iril |n ii s r r m  lly Inlerrsl l*y llir nssorinlion 

If prisons rtiMllml lo m * !  M  leiisf |S0| peiirnf of llir voles. In llm nssorinlion,

I m  hiding |Ri»| prrrrnl nf line \ nles nlinenfril In mills imt nwnril liy n ilerlnr* 

nnl. or n n v  l m c r r  prrrclilnce llie ilrrlnrnlinn s|ierif*rs# niiier In Hint nrllon;

Iml nil of\*m*rs of nulls |o \vlilrli nny llmllril r r m m n n  rlrinrnl Is nllurnleil 

ninsl iinrro In onlrr In c o n v o y  llml limllril rninninn rlrinrnl (»r sulijrcl II In n 

srrurllj lnlrirs|. T l m  •!«•• Inrnlion m n y  simrlfy n smnllcr prrrrnlncr only If 

nil of llir nulls nn* rest rlrf oil r\rlnsi\rl\ In nnii-irslilrnllnl uses. Prnrrpils of j

the snlrfnlc n n  asset i.r llir nssnrinlImC J

(lil l’nrl of ii innprinllve mn.v I.* mil i ey r d a n i l  nil nr p n r l m f  n rnnprinllve 

m n v  Ih > subjected In n security lulcirst liy lln* nssnrinl Inn If persons nil II led 

in "n't uf lon't 18 0 J percent nf llio voles In llm nssnrinl Ion, Including |HH| per- 

irut nf llir i oles nllnrnlrd fit mills mil n w n r d  li.v ii drclnrnnt. nr n n y  linger 

prirrulnge llio drrliirnllmi specifics, ngirr In llml nrllon; Iml, IT f e w e r  llinn 

nil nf llir mills or liniilrd rnimiinn rlrinrnls mi* In In* rnnirjcil nr snlijrrlrd lo 

n 'rriirlly Inlnirsl. Ilirii nil mill n w n r r s  nf llinsr mills, nr llir mills In wliirli 

llinsr llmllrd t'mmiiim rlrinrnls nrr nllncillrd, m u s t  agree III order In r n n v r y

llinsr mills or llml "d r n n i m n n  rlrinrnls nr sulijrrl llinn In u s e e m  H y  lnlrrrsl. u J / t  J

Tlir d r r l n i n t h m  m n y  sprrlfy n sninllrr prrrrnlncr unly If nil nf llir mills nrr ant*- p v* m j i

rrsirlrlcd rxrhislteiy In unnrrslilriillnl usrs. I’rnrrrds uf llir snlr/Urp n n  ns- , ^

set nf (lir nssnrlnlinn. A n y  purported rninrjiinrr nr nllirr x nhintnry Irnnsfrr 

nf un rul Irr rnnpriiil|vr, iinlrss m n d r  pursunnl In Srrl Inn 2-119, Is void.

irl A n  anrreiiirnt In r n n v r y  ruiiiiiiuli rlrinrnls In ii rnndiiiulnluni nr plnnurd 

riiiiiimiiilly, nr In subject llinn In n srrnilfy Inlrrrsl, nr In ii rnnprrnlivr, nil 

n c i r r m r n l  In rnnvry n n y  pnrt nf ii c n n p r i n l h r  nr sulijrrl 11 In n serurily In­

lrrrsl iiiust Ik * rvlilrnrrd liy llir r x r o d l n n  uf nil iigrrriunil. nr oil Iflrnl Inns 

Itirrrnf, In llir <niur niniinrr ns u drrd, liy llir requisite niimlirr nf mill n w  u- 

rrs. Tlir ncrrrliirnl ninsl sprilfy u ilnlr nflrr wliirli llir ngrrcnirid will lie

m i d  iinlrss rrrnrdrd Is'fnrr llml dulr. Tlir n g i r r n i n d  u u d  nil riillfirnllnns

llirrrnf ninsl Is* rrcotdrd In r.rry Irnmilyl In w h i c h  n poll Inn nf llir cnnininn 

Inlrrrsl rimiiillililly Is sllimlrd, m i d  Is rffrrlIvr only u p n n  rrrnrilnllnn.

(ill Tlir nssnrlnlinn, nil lirlinlf nf llir mill ownrrs, n m y  emit rnrl In rnnvry 

n o  lnlrrrsl In ii r n n i o m u  Inlrrrsl ciiimiiiinlly pursunnl In sidisrrllnn In). Iml 

tlir cnulrnet Is nnt rnfnri ruble ncninsl llu* nssnrinl Inn niilll a p p r o v e d  p m  s u­

it ui in suliseel Inns (nl. lid, n m l  lid. TliP'rnflor, llir nssnrlnlinn lins nil p o w e r s  

nrressnry n m l  npprnpilalr In rffrrl llir r m i t r y a u r r  nr rnriiiiilirnurr, lucliullnc 

llir p u w r r  In rxrrulr drriln nr nllirr Instruments.

(cd I'nlrss m n d r  piusu n n t  (o Mils srrlinn, n n y  ptitpurin! rnnvryiinrr, rncuin- 

Imi nrr, Juillrlnl snlr. nr oilier vidunliiry Irnnsfrr of ioiiiu.'imi rlrinrnls nr nf 

n n y  nllirr pari nf a rnnprrnlltr Is void.

(fi ,\ riimryiinrr nr riiritiubrunri' nf rnniuinn rlrinrnls ur t.f ii runprrallvc 

put sunlit In (ills srrlinn d o r s  tint drpilvr n n y  unit nf lls riglils of nrrrss nnil 

support.
<c) I'nlrss llir drrtarnlluii nllirr wise pr-ivldrs, ii rnnvryiinrr nr r m  ninlirnmr 

nf r u i m m i n  rlrinrnls piii'iinnt In Mils s n l l n u  dors mil nffrcl llir priority nr 

tnlldlly of pro cvisllug rnruniliriiiirrs.

ill) In ii rnnprriilitr. llir nssnrliillnii m n y  nnpiirr, linlil, rnrundior, nr c o n v e y  

if proprietnry Irnsr wlilumt c o m p l y i n g  xvllli Ibis spcllnn.
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I .S id iv ri -l io i i  ( n )  p rov id e s  l lm l  .  
rn i i i l i i i i i in i i i iu  n r  p ln n u r d  rn i i i i i i i i n l l . r  ns- 
so< in l ln n  nm y  . e | l  n r  cm m n l ie r  |m r-  
l i n n s  n f  l l i e  r o m m o n  e l e m r n l s  nnd 
s id i s r r l l n n  ( l i l  p r o v id e s  l lm l  n r a n  pe r- 
o l i v e  n s sm in l i o i i  m n y  s e l l  p n r l .  n r  rn -  
n u u l i e r  n i l ,  n f  l l i e  r n n p r r n t i v e .  '( ‘ l ie 
d i f f e r r n r e  in I r e n l t u n i l  n f  r n m lnm in i -  
i m i i s  nm l p l n n n n l  r n m m i i i i i l i r * .  nn l l i e  
mm tinuil.  nnd  m o p c r n t i v r s .  nn l l i r  o i l i ­
e r .  n r i s r s  m i l  -i f  ( l ie  fn i I I l r n l  in  n rn -  
o p e r n l i v e  l i l l r  In  l l i r  r n l i r r  r n o p r m l i v e  
is iu  l l i r  nssm in l in i i .  A ls o .  h i ' t n r i r n l -
l.v, i n o | i r r n ( " r  n s s n r in l in n s  l i n v r  lind 
C i r n l r r  r n n l r n l  n t r r  l l i r  r r c im r  r r n l  
s - I n i r .  in< h id in g  l l i r  u n i l s .  l l i n n  lins 
l im n  l l i r  r n « r  in r o n d n m iu i i im s  o r  
u lom i r i l  rn i i i i i in n i l i r s .

T l i r  p u w r r  c i v r n  l i t  s o lm r r l i n n s  f u )  
nm l ( I i )  r n a  U  p w ' r i ' i t n l  o n l y  nn 
• i r r i ' i -m rn l  o f  u u i l  n w n r r s  Im ld in c  Nltr/r 

n f  l l i r  to l i - s  in  l l i r  nssiii -inlii ii i ( f* l | r f .  is 
ti l l- p c u v i i l n g r  r r ip i i r i -d  f o r  I r rm im i -  
l iu n  n f  n iniii iiini i i n l r r r s l  i n m i n m i i l i  
i i n d r r  S r r l i n n  2 - l l . S ) .  T h i s  p o w e r  
mn.v h r  exe rc ised  d u r in g  I h r  p e r i o d  n f  
ih- i - lnmil l  r n n l r n l ,  Im l ,  in o n l r r  In  h r  
e f f e c t i v e ,  SO1;)- n f  nm i-d rc l i i rn i i l  u u i l  
nw n r r s  n in s l  n p p r u v r  I h r  n i ' linu . T h e  
n h i l i l y ,  w'il l im it I r rm ln n l i n n ,  l o  s e l l  
■ omtitnn 'e lements  in n rnm lnn i in i i i tn  n r  
p ln n n n l  r n m m u n i l y  n r  In s r l l  p n r t  o f  n 
r n n p r r n l i v r  g i v r s  rnm m nn  l n l r r r s l  
( ( immun i t ie s  d r s i r n h l r  f l e x i b i l i t y .  K n r  
r t n i i i p l r .  the m i l l  nw n r r s .  x om r  y m r s  
l i f t e r  l l i r  l u i l i n l  i r r n l i n u  n f  I h r  m m -  
l imn i n l r r r s l  r i im n m n i l y  mny  d r r i d r  to 
r i in v ey  nwn.v n p n r l i n n  o f  Ih e  open

vp i t r r  u iiit h hn s  h r r u  r r s r r v r d  its • 
pn r t  n f  I h r  c om m on  r l r i n r n l s  h r r . n x r  
they nn I n n c r r  f in d  l l i r  n r rn  u s e fu l  nr 
h w n i i s r  they w ish  in irnr s n l r  p r n i r r d x  
in  im ik r  n l l i r r  i n i p r n t e m r n i s .  S i n i iU r -  
ly .  I h r  n h i l i l y  l o  r i i r a m h r r  r r n l  r . t n l r  
in  l lm  ix immnn i n te re s t  m n i in i l l i i tT  
( ti *r« th e  n s s o r in l i o n  p n w r r  tn rn in r  
m on e y  f o r  im p r n v rm r n t s  t h r n u c h  I h r  
i l r t i c r  o f  m o r ig n c inE  th e  i n i p r n t rm r n l s  
t h e m s r l v r v  O f  i -nu rx r .  r r i r r n l i o l i n l  
im p r n v rm r n l s  w i l l  f r n p i r n O t  not h r  
. s i l f f i c i ru t  s e r u r i l y  f n r  n l o nn  f o r  I h r i r  
e n l i s t r u r l i o l i .  N e t r r l h e l r s s .  (hi* idiitity 
to  t n k r  n s e r u r i l y  i n l r m s t  in s i t rh  im- 
p r n v r m r n t .  m n y  lend le n d e r s  to  h r  
m o re  f n m r i d i l v  d i s p n s r d  l im i i r d  m nk iuc  
n lonn in I n r g r r  nm m i i i l s  nm l n l  l o n e r  
i n l r r r s l  r n t r s .

2 ,  S i i h s r r l i n n  ( c )  r r i p d r r s  l lm t  the 
n g r r r m r n l  f o r  s n l r  n r  cm  im d i ro n i  r  Is- 
e v i d r n i e d  hy I h r  r t r r i i l i n u  n f  mi n g i r r -  
r n m t  in I h r  n n m r  m n n n r r  ns n i l r r d  h r  
I h r  r e q u is i t e  nm jn r i t . v  n f  th e  un i t ow n ­
e r s .  T h e  n c r r n n n i l  t h r u  m u s t  l»r r r ­
r n r d r d  in  l l i r  h ind  re c o rd s .  T h e  r r .  
c n rd r i l  n c r r r m r n l  s ig n r i l  hy  l l i r  un i t 
ow n e r s  is nn l I h r  r n u t r y n n r r  i t s r l f ,  
lu l l  is  r o l l i r r  n s i ip | i o r t i i iK  i l o rm n rn t  
w l i i r l i  s h ow s  i h n t  i h r  n ssn r in t in i i  hns 
f u l l  p ow e r  In  r x r r u l r  n i l r r d  n r  rnnrl - 
pnR r .  I ' n d r r  s u h s r r t i n n  ( d l  i l  is m n -  
I rm p l n l r d  l lm l  th e  n s s n r in l  imi w id  r x r -  
r u l e  I h r  n r l l i n l  i u s l r m u r u t  n f  nn i> ry -  
n in e .  I ' n d r r  s i d i v n i i n a  ( f i ,  n mn t ry r -  
l i n e r  o r  r i i r im ih r i i i n  r  I i n d r r  l l i i s  s r r l i o n  
mny m i l  d e p r i v e  i i  u n i l  o w n e r  n f  righ ts  
o f  n r r r s s  nm l s u p p n r l .

/ O O

( 3 - 1 1 3 .  I n s u r n n c n
(n) ( nninienrltic not Inlrr llinn llio lime nf Ihe first cnnvryatiri! nf n mill In 

n persnn nllirr llinn n ilrrlnrnnl, llm nssnrlnlinn shnll m n  I nl it In. In llu* extent 
rrnscnmldy nvnllnlde:

fl) prnprrly Inciirniir-x* n o  (lie cnnininn rlrinrnls nml. lu n p l n n u r d  rum- 

•mildly, ntxn on properly tlint m u s t  hrrnuir riiimunti rlrinrnls, iiismluc 

ncninsl ull risks nf illrerl physical loss riituimmly Insiiteil agnlnsl nr. In 

llir rasp nf n cnmrrsloii hiillillug, ncninsl (Ire n m l  exlc u d n d  ruverace per­

ils. llir I til nt aiiuimit nf Itisiirnure nflrr nppllrnllnii nf nny ilcdurl llilcs 

m u s t  nr mil less |linn >rff*]irnrnt of Ihr nclmil cn'h vnlnr nf llm Insured 

properly nl llir time |h<> lusiirnure Is |uiichnsrd n n d  nl enrli irnrunl 

dulr, exclusive nf Innd. rxrnvnlinns, fniiudnlliius, n u d  nllirr llrms iioruinl- 

ly oxrhitlrd f r m n  prnprrly policies: u n d  

(2) llnhlllly lusurniirr, lurhiditic nirillral pay m r n l s  lusurnnre. In nn 

iiiiinmit driri'iulurd h y  llir rxrriitlie tinaid Iml nnl l e s s  than n n y  numtiul 
spei'lflrd In tlm ilei In nil Inn, euteriuc all nceiirrriux-s lomiiimdy Insmril 

ngninsl for drntli, hmllly Injury, a n d  prnprily d a m a g e  i i r M n c  mil nf nr la
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coliucetluii wllli llio u.se, ownership. or m a i n t e n a n c e  of the c o m m o n  ole- 

m r n l s  ami, In cniipcriitlvcs, nlso nf nil mills.

(Ii) In tlie case nf n building (lint Is p m (  uf u n n i p o r n l h o  nr llml runliilns 

nulls liming liorixmilul liimiiilntlos described In llio tlechtmlluii. llio liisiirsiin-c 

i n n I i i  f i i  I ncit m u l o r  subsection (n)(l), lo llio extent reasonably nviillublo, m u s t  

Include (he unils, but n o o d  not Include I m p r o v e m e n t s  n n d  betterments lustnll- 

cd by unit owners.

(c) If llio Insurnuce ilosorllK-d In subsections (a) n m l  (b) Is nut rcnsonnlily 

nvnllnlile, tlie nssucliitlmi p r n m p l l y  slmll ch i i k c notlee nf llmt fnet In lie hanil- 

delliered nr soul prepaid b y  United Stales mull lo nil unit owners, 'llie dee- 

Inrnlion limy reipdrc (lie nssnclnllon lo carry a n y  oilier Instiriinro, n m l  tlie b h - 

sncbilloii lu n n y  event m n y  curry u n y  oilier liiRurnncc It considers npprnprluic 

to prntivt llie ossaclnlloii ur llie unit ownera.

(<]) Insurance policies curried pnrsnnnt to subsections (a) u u d  (h) m u s t  p r o­

vide llmt:
(1) ffiuli null uwiii-r Is m i  Insured person u n d e r  llu: pulley wltli respect 

lo liiibilily arising nut of Ids Interest In (lie c o m m o n  elements nr iiiciiiIh t - 

slilp In llie iissncliillim;

(2) llie insurer w n l v e s  lls rigid tu Kiihnigolhm iimler llie policy against 

n n y  unit o w n e r  ur m e m b e r  u f  Ids luiuscludd;
(3) no net or oiiiIn h Iu u  b y  liny mill owner, unless acting within llie 

si-ope of Ids nulluirlly o n  Is-lmlf of Ibe iissuelnllnn, will void llie policy or 

Ik - ii cimdlllmi lu recoiery u n d e r  llie pulley; u u d

(•I) If. lit llie lime o f  n loss u n d e r  the policy, there Is oilier Insurance In 
the uuiiie o f  ii mill o w n e r  covering llie m i m e  risk covered by llie policy, 

llu- fissiirliilliin's pulley provides prliiiury liisarnnce.

(e) A n y  loss covered liy tlie property policy u n d e r  suliseellons (el(l) a n d  (Ii) 

m u s t  Ik - iidjusled wit li llie ussiiclstluii, bat llie insiiriiiice prm-eeds for llml 

Iiish are payable to liny Insurance trustee deslgniiled for Unit purpose, or o t h­

erwise hi llie nssm-lnthiu, m u l  mil lo n u y  holder of u security Inlerest. T h e  

Insurance trustee or llie nssocliitlon shall hold a n y  hisurniice proceeds hi 

trust for Ihe nssachillou, mill owners, n u d  lien holders ns llielr Inleresls n m y  

npi>ciir. Subject I i i  llie provisions nf subsection (Ii), llie proceeds m u s t  lie dis­
bursed first for llie repnlr or reslnrnlhiii nf Ihe thiiiiuged proiierly, u u d  Ihe 

association, mill owners, m i d  lien holders nre iml entllled lo receive pnyineut 

of n n y  portion of the proceeds unless then! Is ii surplus of proceeds nfler Ihe 
properly I m s  Ih -oii completely repaired or restored, or (he c o m m o n  Inlerest 

ciiitiiiiiiully Is tcnnlnntcd.

(f) A n  Insurance policy Issued lo the nssucl n i h m  does nut prevent n null 

o w n e r  f r o m  nlilnluliig hisurniice for Ids o w n  benefit.

Ig) A n  Insurer llml Iiiir Issued a n  Insiirniiee pulley u n d e r  (Ills seelioii slmll 

Issue reillfleiiles or uioiuorniitln of Insiirniiee In Ihe iissuehilhin uud. u p o n  

wrllleu request, lo n u y  milt o w n e r  or holder of a security Inleiesl. T h e  In­

surer Issuing the isilh-y limy mil cancel or refuse In r e n e w  It until |2()| d a y s  

after nollce of ihe proposed rnnrcllnllim or m m - r e n e w a l  Im s  Is-en mulled lo 

(lie association, c n c h  unit o w n e r  a n d  c n c h  holder of n security Interest tu 

w h o m  a certificate or m e m o r a n d u m  of liisiirnuec I m s  In-cii Issued nl tliclr re­

spective Inst k n o w n  addresses.

(Ii) A n y  porthiii of llie coinniuii Inlerest c o m m u n i t y  for w h i c h  Insiirniiee Is 

required u n d e r  this sec1 Ion w h i c h  Is d a m a g e d  or destroyed m u s t  Ik : repaired 

or replaced p r o m p t l y  hy llie nssochiUqti unless (I) (lie ctmiiimu Inlerest coin- 

m i n d l y  Is terminated, In w h i c h  w h o - S ee t p  (it p p 11 e s (II) n-piilrur replace-

liii-ut w o u l d  be Illegal miller u u y  stiite or local slnlule or ordinance governing 

health i n  safely, or (III) |8li) perrenl nf Ihe mill owners, Including every o w n ­

er of a mill or assigned I Iml led c o m m o n  element Ihnl will not he iilmlll, vole 

not In leliiilld. T h e  cost of repair or repliiceuieiit lu excess ol Insurance p r o­

ceeds n m l  leserves Is a c o m m o n  expense. If the entire ciitiiiunii Interest < .n- 

imiully Is out repaired ur replnecd, (I) llie Insurance proceeds iiltrlliiitiildc (a

88

COMMON INTEHEST OWNEHSmi* § 3 - 1 1 3
llie i l m m i g c d  coniuioii i-h-iiu-nls luiisl Ik- used In r e s l m e  llie diiimigi-d im-a In ■ 

i-iindllInn ilimpidilde wlllt lln- r e m a i n d e r  uf llu- iiniiiunii Ilileresl riiuiniiiull)', 

m i d  (111 i-Mi-pl In Ihe exlelil llml utlier peisnns will lie ilisli Ibulees ISi-ilbui 

2 III.TuiM I'Jiiilil. (Al llie insurance piurei-ds nl 11 ilnil ulili- to mills n u d  lludli-d 

iuiiiiiiiiii i-leuii'id- llml iiii- uni lehuilt miisi In- ilisliIhuli-d lo I■><- n w u e i s  ol 

lloi-e units a n d  Ihe m i n e r s  of Ihe mills In w h h l i  those liliilli-d i i i m m o u  clc- 

lin-nls w e r e  olbiciili-d, ur lu lieu Imlders, as I heir Inleresls uiiij n 11|h-iir, nnd 
till the lemniiider nf the piiit-ceds m o s t  Ik- ilist rlliuliil (u nil llie unit o w n e r s  

nr lieu hiddei-s, as llii-lr Inleresls m a y  iip|«-nr. iis fnlluvi.s: II) Iii ii I'culuMilli- 

'■"ii. in piiipuilluii in Un- iiiiiiiiiuu eh-iiu-iil lutcii-'ls n* ull tho nulls m i d  (2) hi 

a inti|H-rn(lie ur planned euniuiiiiiily, iu prupuitiuu In Ihe c o m m o n  cx|k-iim> 

li.ihililles nf all llie unils. I f  llu- null o w n e r s  n d c  lint lu rclntlld u n y  unit, 

llml anil's iilloeiiled Inleresls are miliiiimlh ally leiillucatcd u p o n  Ihe vole as 

if lln- unit I m d  Im-i-ii imideuiiii-d mul e r  Serliuu 1 — 107(u), a n d  Ihe assueiiillun 

p u m i p i l y  slmll piepnie, ew-cuie, u m l  record u n  niiieuil:neiit lo the declaration 

lcfieri lug the reulliM-iilliius.

lil T h e  p r m  Isiiias nf this m i  I lull limy Is- inrieil nr ivaiied lu the ease of a

i u i i i i i i i i i i  liili'iest i n n  m i l y  all nf w h o s e  units are restricted (o lion reshh-li-

linl use.

COM M ENT
1. SnliM-i l i n n s  ( u l  n n d  ( l i l  p i m i d c  

I lull tin- n-i |t t i I n l  i i i s i i l i i ln  i- m u s t  lit* 
iiuiiiiliiiiii-il n i d i  lu  lln- e i t r i i l  i i - i i m i i i i i -  

Id l III. II11 nl | b-. T h i s  p r l l n i l s  lln- a SMI- 
l in l in i i  In i i i i n p l l  ii *1 Ii llu- iii-uiiiiii-i* 
? i - | t i i r n n c i i l s  1- l e u  i t  u - i l i i i n  l u i i r i i g c s  
m e  i i imvii i l idd i -  u r  m i rc i i s i i i i i ib ly  e x p e n ­
s ive.
2. Su l i s e e l  iuli ( P i  repri-si -nl.s a sig- 

n i f  ii-iiiil i lcp i i r l  in  e f r nm  i b e  p r e s e n t  
l i ra  a s  lu i uniliiiiiiiiiiiiiiN mu l  p l a i i u n l  
i o i im i i i i i i i i e s  iu  l i r i i m l l i  a l l  s i n i e s  by 
n i p i i r i u g  l lm t  llu- iismh i h I in ii u b l a i i i
a n d  in ii ii iti i in p r u p e r n  i n s u r a n t  .
l " i t  It lln- ixmil ilou e len i i ' l i l s  n m l I'm' 
u n i l s  w i l b i n  Im ib l i i i g s  u i i l i  " s l i i c k e d "  
u n i l s .  N r r  I'imiiiiii-iiI 2. W b i l e  il b u s  
b een  co i i i i anu  p r i n t i n '  iu  n i n n y  p u r l s  u f  
lln- I ' u l i n i r y  ( e i l l u - r  lit e u s l n n i  n r  u s  
i imin l i i le i l  b i  s l u t  iiii* I fu r  i i s su e iu l io i i s  
III niii i i it i i i li  p r n p e r l i  i n s i i r n i i e e  u ll  I lie 
ii ii i i i iiuu elL-lin-iith, ii b u s  ge i i i - r id ly  linl 
Im-i-ii llu- p r i i e l i u -  fu r  ilu- p r u p i - r l y  in- 
s in  Min i- po l icy  In e n v e r  i l t ih v i ih in l  u n i l s  
a -  i l l ' l l . I l uw i - t e r .  g i l e i i  lln- gri-Ml ill- 
l i -i i lepi-ui le iiee u f  (l ie u n i t  uw iu - r s  iu  
ilu- s l a c k e d  u n i t  s i n i i i l im i ,  i i i i in ilu l i iig  
pn i |M - i ly  i n s u r a n c e  f u r  (l ie e n l i r e  
liMlblilig is  l l ie  pr i-f i- nilili- l i p p l i n i i b .  
M u l e n  r. s in  b u u  i i p p r i iu i b  w il l  g r e a t -  
Ii s im p l i l v  i I i i i i n s  pm r t - ih i r t - s .  p u r .  ell- 
l.lll .l a l l e l e  b u lb  eimiiMMil e le l i ie l i l s  mil l 
tun l i o n s  uf ii m i l l  h a v e  b een  tb s l l i n n l .  
I f  c i i i i i i i i u i i  e le n i i ' l i l s  m id  u n i l s  m e  in- 
s i l l e d  h i -pu in l i ' l . t , i b e  i n s u r e r s  i i i o b l  be 
i u i i i l i e i l  III lb  s jut I es n s  In llu- eUll- r i lgc
(•Iiniill-ll In  em b puli i  i .

T l i e  A i l  d u e s  m il  imimli i l i -  i i s m h  in-
l iui i i l l ' l l *m u  e nil ri iiiibiiidjiiitiM u r
t/h iiim -il i-k iiiim nn it i u n i l s  in  11 1 i i ii liu iis i-
n r  u | t i e r  ■iliMiigi-iiii-iils in  u b i i l i  Ihcr i -  
u r e  i i i i  Hli ieked l l l l i l s .  I lm i e i i - r .  i f  Ib e

i le i i - lup i -r  h  i s b e s ,  t h e  de i  l u r i i l io i i  muy  
r e q u i r e  mssiii i i i l i n n  i i iM i ru n i e  a s  lu 
im i i s  b i l l i n g  s l i u r n l  n u l l s  u r  us t u  nil 
u n i t s  in  I In- d r i t - l i i p i i i r i i l .  M u m  ilevel-  
u p i i i i i i l s  wil l  l i u i c  s u m e  u n i t s  u i i l i  
b i ir i iui i i i ii l  b u n n i lur i i -s  m u l  u t l i e r  u n i l s  
n i l  b l lu buriir.iiii I ul U i im d . t r i e s .  I n  I lint 
ense ,  a s s i n  i u i iu i i  i n s u r a n t  ■- u s  t u  Ibe 
a n i l s  b l u i n g  l i o r i x u n l i i l  b u u in l i i r i e s  is 
re ip i i r i -d .  b i ll  ii i s  n u t  in -c i-ssur i o s  In 
n l ln - r  n o i l s .

I n  a i impe l n l  i i  I-, l ln -  i lssin in l ln n  
m iis i e a r n  i n s u r a n c e  uu n i l  u n i l s  s im e  
lega l  l i l h -  In iiii u n i l s  is  iu ilu- nssm-iii- 
l inn .
2. T i l l -  i l l s l im  l i i i l l  b e lm - e l i  it Im l  is II 

eu i n imi h i  i -I i-Ii ii-i i I nnd  u l u i l  is  n un i l  
w i l l )  ri-spei | in  l l n -  i i i s im m e e  i i i i e i n g e  
re ip i i red  I n  i b i s  si - i l i n n  is n u i ip le x .  
T b e  i l i - f i n i l in n s  u f  i u i i i i i i i i i i  i-b-nieiiis 
nm l n m i il in  S r i i i u u  I 103(1) nml 
(31) a r e  m i l  s u f f i i  ic i i l  l o t  Ib i s  pu r-  
puse , T n  d e i e r i i i i i i e  I b e  d i s i i iu - i iu n  be ­
tw een  l l i e  ismm ii i i i  e l i - lu e l i l s  nnd u n i l s .  
l ine  n in s l  r e f e r  f i r s l  In  ti l l- i lei In r i e  
l i n n ’ s m  i l i n n  mi u n i l  iHiuudi ir ies . 
T lm t  s ee l iu u  w i l l  d e f in e  l ln- l in i l  
b i i imd i i r ie s .  I f  tb e  de i - lueu l iu i i  f u l l s  fi. 
i lu mi . uud  i f  u - i l i i ig s ,  u n i l s ,  u r  f luu rs  
m e  bm i inb i r ie s ,  i b e  p ru v is iu u s  o f  
S e e l  inn 2-102 a p p l y .

S ee l  inn 2-1112 (ii in i d e s  I Im l .  i l l ln- 
• l i i - l i i ru tu rn  is s ib - i t i .  n i l  um i buiilbeiir- 
iug m u l  l inn s i  i i i i  i i i i  i l l p u r l iu i is  uf l lu- 
n u l l s ,  f l i u i i s  m u l  i i - i l i u g s  m e  pu r l  uf 
l lu - u u i l ,  ii b i le  u l l  luii i lbeii i lug Mini 
s l r i l e l u r n l  p u r l i u i i s  u f  l ie -  nu l l s ,  f l o o r s  
um l M-i l ii ig s n r e  in iu  until eli- luel i ls . 
l - ' l i l i b e r ,  u i i l i  n-.spi-i ( in  m u  s l im  lu r e  
p m l m l l i  is i l  b in  m id  | k i i  l lu l l . l  Hil ls ide nl 
Ib e  l i i i n i i i l . l i i e s  u f  n m i l l ,  un i  pm I mu 
tb c r e i i f  s e n  lug  m i l l  l lm l  m i l l  is u l ine
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linl tintlilinii rlrinrnl ( n r  al<-f lull lull III 

S n  linn I-lll.'M SO) I. nml n n v  |mrlinn 
t'irrrnf srrlinn n m r r  llinn mir nnil nr 
nnv |inrli«ii nf llir rintiinnn rlrnmnls in 
n pnrt nf llir minnmii rh-mrnls.

t'lnlrr 2-III2, nil spnrrs, inlrriiir pnr- 

lilinii*, rlrrlriinl. pliiiiitiiiic nml nir- 
rlmnirril systems. nm l  nil nllirr ilrmn 
nilliin llir honndnrirs nf llir nnil whlrli 

nrr nflnehnl In llm unil Imnndnrirs, 
whrtlmr nr nnl drrnird fixtures nmlrr 

slslr ln<*. nrr |>nrf nf llm nnil.
I ' n t  s im p ly ,  if n n v  i l rm  is ln s ln l l rd .  

r n n s l r n r l i i l .  r r p n i i n l  n r  r r p l n r n l  liv 
l lm i l r r l n r n n l  nr liis s n r r n s s n r  in con- 
nri  l in n  xvilli l lm n r i e in n l  sn l r  o f  n 
R ln rk rd  n n i l .  l lm  i l rm  in in su r e d  liv llm 
n.ssnrin linn . Clrnrl.v , l l i is  l ines mil  in- 
r l n i l r  i l rn i s  nf | i e r snnn l  p r n p r r l y  r n s l l y  
n invn ld r  w i l ld l i  l lm nn i l  u r  r i is i ly  rr -  
mnvn l i l r  f rnm  (Im n n i l  (w-brlbor n r  nnl 
d e rm r i l  n f iT II I r r  n m l r r  s l n l r  Inn I. 
mirl i n s  n v n s r ,  In ld r  n r  n l l i r r  fu rn i s l i -  
itiRs. I f  i in p rn v rm r i i l *  n r  h r t l r r i n r i t l s  
n r r  m n d r  lo  n  u n i l  liy n u n i l  ow im r .  
l imy will ly p i r n l l y  Im r o v r r r d  u n d r r  llm 
n iv n r r 'n  I n s n r n n r r  im l iry ,  r v r n  if l lm 
u n i l  f l s r l f  is  c e n c r n l l v  r o v r r r d  hy  l lm 
n»Korinlinn'fl pn l i rv ,  s i n r c  mnsl  |Hilirir.s 
e xc lude  " im p r o v rm r u ln  n r  Imltrr i imnl.s 
m n d r  hy  l lm o n  n r r " ,  nnd  l lm Aid ilnrw 
n o t  m nm ln tn  im p r n v r i n r n l s  nm l h e l l e r -  
m r n l s  covrrnRr . T lm  su l i j r r l  is n rnm -  
plcx onn. n n d  r n r r f i i l  n l l r i i l i i i n  sh o u ld  
h r  pn id  lo i l  h.v llm n s sn r in l  in n 's  In s t i l-  
n n r e  ndv isn r .
4. Althnuch "n'.l risk" cuvrrnRc is 

nnl rrquirrd ns In rmivrrsiiin ImildliiRR, 
Iml mrrrlv firn n n d  rslrndril rnvrrncr, 

lids is nnl inlrndnl lo imply llml smli 
rovrrnRn is iinnri-rssnr.v. "All risk" 
rovcrnRO is not rrquirrd hri-nusc il 
m n y  nnl Im npproprinlr in llm rnsr of 

nn unrrumnlril rnnvrrsinn w-lmrc rnst 

Is n rrilirnl fm-lor.
fi. T l m  inioimum rrquirrnmiil ns In 

llm nniount of Inaurnncc, wliirli is 
of llm nrlunl cnsli vnlur, slmuld lint hr 
viewed nn n rceommrnilnlinn: rnlhrr,
llm R 0 %  is n floor. Typlrrlly, m n n y  
c o m m o n  inlrrrsl r o m m u n i l y  dniunmiils 

rrqiilre Insurnnre In nil ninnuut rqunl 
lo l O O T o  o l  <Ae r r p l o c e m c n t  coxt nf 
Ihn Insured prnprrly. Tlir Art prr- 

rniln crrnlcr flexibility, Imwrvrr. InnR- 
nilirli ns differeni types of ronslriirlinn 

n n d  vnrirtirn of prnjrels m n y  not re­
quire nurll Inlnl cnvijmRr wllli lln nl- 

Irndnnt liiRlmr p r e m i u m  rnsl.
0. Subsection (o)(2) envois only llie 

linhllily of Ihe nssorinlion, nnil unit

o w n e r s  ns membe rs .  Im l  d o r s  im l  i n t e r  
I h r  u n i l  n n n r r ' s  jm l i i i d u n l  l i u h i l i l y  f o r  
l i is  n r l s  n r  om is s io n s  o r  l i u h i l i l y  f o r  
o r r i i r r r n r e s  s> i l  Ii in l i is  u u i l .

7 .  C ' l n u s r  l i )  o f  l l o -  t h i r d  s r n l r m - r  
o f  s i i h s r r l i n n  I h i  W o u l d  i q m r n l r  n s  l o t  
l o w s :  | | t  i f  i h r  m i i i i i i k i i i  i n l r r r s l  r n m -
i n i l l i i l v  r n n s i s l s  o (  r n i n p s i l r s ,  r r s l n r n -  
l i o n  nflrr f i r e  d n n u i R r  m i c h l  c o n s i s t  o l  
l l i r r r l j  r e s o d d i n c  I h r  l i r r n  d i i l i i l i R r d : 
( 2 1  if I h e  r n i n n i n n  i n l r r r s l  r o m i i i n n i l y  
l u i i s i s l s  o f  s r p n r n l r  Rordrli l y | « -  hllild 
i i i R s .  r r s l o r n l i n n  n f l r r  f i n -  i h i i i n i R r  
m i c h l  r o n s i s f  o f  d r l m d i s h i O R  l i t r  I •' 
m n i n i n i !  s l r m l i l i r  n m l  p n x i n c  o r  I n n d  
s r n p i u c  I h  i r r n ;  n o d  ( , ' l )  i f  l l m  m m  
m in i  i n t e r .  <1 r n m m i i n i l v  r n n s i s l s  o f  ii 
s i n c l r  l i i R h  r i s e  h i i i h l i n c ,  trslnriilhm 
m n y  l i n l  h e  r e q u i r e d  I i f  I h r  I n i i l d i i i R  i s  
S l l h s l n n l i i i l l y  d r s l r n x i d l  i i i i t s i i i u r h  its 
" n  m n d i l i o i i  r n u i p i t t i h l r  n i l h  l l o -  r r  
n i n i t i d e r  n f  I h r  i - n n im n i i  i n l r r r s l  m m -  
m i i i i i l y "  w o u l d  Im  d n m n c n l  n n d  n i t r e -
•-iT-rij.
o . T l i r  s i ' l i r rn r  o f  I h i s  s r r l i o n .  iis s r l  

f o r t h  in  K u l i s r r l i t i l l  ( l i t ,  is H u l l  rmy 
i lnm nR r o r  i l r s l r u r l i o i i  In nu y  p o r t i o n  
n f  I h r  r nm m n i i  i n l r r r s l  r - o lnm u i i i l i  
m u s t  h r  r r | i n i r r d  ( i f  r r p n i r s  r u n  Im 
m n d r  inu s i s - j r i i l  w i th  n p p l i r n ld o  s n l r i i  
nud f i r n l l l i  l o w s )  n l i s r u l  n d e r i s i o n  In 
l o rm i u i i l e  I h r  r o m m o n  i n l r r r s l  h i i o i i i u -  
i i i l y  u r  n drt- inion hy  HI)',} o f  l lm  uu i l  
n i v n r r s  ( in r - lnd l i iR  I h r  ow n e r s  o f  nnv  
i ln innR rd  n n i l s )  not l o  r ehn ih l .  I ' n l r s s  
n d r e i s j o n  in tn nd r  n o l  In  re bu i ld ,  nn v  
n v n i l n h l r  i n s n r n n r r  p rm  r n N  n in s l  h r  
used In r f f r r l i m l r  s in  Ii r r p n i r s ,  h'or 
Ih i s  rens-iui, s i i h s r r l i o n  <r) p r m i d r s  
I h n l  n n y  loss  m v r r r i l  hy l lm  nss i i r in - 
l i o n ’ n p r n p r i  l y  i n s u r i i n r r  p n l i r v  s lm l l  
' r  n d j u s l r d  w i th  l lm  nssiii 'ii it io il  nnd 
Ihn t  ( Im  p r o r r n l s  f n r  Mil;, loss- s lm l l  h r  
pny n ld r  in ( l ie  n s su r in l im i  o r  l o  nuy in 
m i rn n e r  I r u s l r e  l lm l  m i l l  h r  i l r s iR i i n ln l  
f o r  s i l r l i  p u rp n s r .  S iR i t i f i i  u n i t y ,  s in h 
i n s n r n n r r  p r in - r r d s  m u y  uni '.u pn id  in 
n n y  nm r lR i iR e r  n r  n l l i r r  m i l s i i l r  p u r l y .  
T h i s  p rnv is iuu  Is i i r c r s s i i r y  In  in su re  
I h n l  i n s n r n n r r  p r o r r n l s  n r r  nviii l i l ldi* 
l o  r f f i s ' l i i n l r  n u y  r r p n i r s  o r  r r - l o r n  
l i o n  In  l lm  enmiitni i i n l r r r s l  i - i i i ii l i l i in i ly  
I h n l  m n y  1m r r q u i r r d .

I f  iniilM n r  l im i l e d  eniiiiimti rh -l iienls-
n r r  no t r e h u i l l ,  i n s n r n n r r  p rm- Is n r r
t n  he  iI!m| rilitiIi*il In l i r t i h o ld r r . s  n r  ow n  
r r s  n f  u n i t s  u n l e s s  ‘ Im d e r h i r n l i o n  p r o ­
v id e s  I h n t  s i l r l i  p n .v in r i i l s  n r r  l o  Rr. In 
sm i le  o l lm r  p e r s o n .

90

Iinlrss iillinrivlsn provhlnl In ia n drrlnrnllnn, n n y  surplus funds nf llm nssn- 

i lilt Inn rrniiilnltiR nflnr pnyiili'iit nf nr provision for c n m m n n  rxiieiisrn nnd 

n u y  prrpnymoiit nf reserves! m u s t  lie pnid In (lie unit n w t m r R  In prnpnrllnn to 

tliclr r n m m n n  ex|ieiise llnblllllrs nr rrrdltrd In t l m m  to reduce tlirlr future 

r n n i m n n  r x i m u s o  nssrssmrills.

COM M ENT

!  3-114. Surplus Fu« .

* S u r p l u s  f u n d s  n f  l lm  n ssm - is l inn  n r r  
K rne rn l l . v  lisi'i l l i r s l  f o r  l lm  p r r - p n y -  
m r l i l  n f  r r s r r v r s ,  nnd rrmnlninR f u n d s  
n r r  I h r r r n f t i T  r r r d i l r d  In l lm  nr i-nunt 
o f  m i l l  n w n r r s  n r  pnid l o  l lmm . In  
s n m r  r n s r s ,  h ow eve r ,  u n i l  o w n r r s

?

4

•4.

i o Ir I i I p r e f e r  l l i s l  s u r p l u s  f u n d s  be 
used f o r  n l l i r r  p u rp o s e s  ( r . o . ,  l lm  pn r-  
r h n s r  o f  r e r r r n l i n u n l  e q u ipm en t  I . Ac- 
r n r i l i n c l v ,  th is  s ee t inn  p e rm i t s  l lm  dec- 
I n r n l i o n  In  s p e e i f y  n n y  o l lm r  use  o f  
s u r p l u s  fu n d s .

5 3-115. A s s  .smrntj lor C o m m o n  E x p e n s e s

(n) 1 'nl II llio nssnrinl Inn m n k c s  n r o m m o n  r \ | m n s o  nssrssuirnt, llio dorlnr- 

nnl slmll p n y  nil rniiimnii rxpeiise.i. After nil nssrssmrnl. lins lirrn m n d o  liy 

llm nssnrinl Iciii, nssrssmrills m u s l  Ih' m n d o  nl lonst niiiiunlly, bns r d  n n  n I i i i i I r -  
ri niloplril nl Irnsl uuutmlly b y  llir nssnrlnlinn.

(Id Kvrrpi for iissrssiiiriits uiulrr milisrrllniis (r), (ill. n n d  (r|, nil rniiininn rx- 

ponsrs iiiiisI hr nssrssrd ncninsl ull llio units In uccnrd n n c c  wllli llie nllnen- 

linns srl fnrlli lu llir dcrlnrnlln^i p u r s u n n l  In S o r l b m  2-lll7ln) n n d  (li). A n y  

pnsl ilup;,i'oiiiinoii r x p r u s r  n ssrss m r n l  nr Instnlmriit llmrrnf Imnrs Interest nt 

llio rn-lo rslnldlslird b y  llm nssnrinl Inn lint oxrredliiR |IB ) prrront prr yrsr.

fr| T n  M m  rvtrni rrquirrd b y  llm drrlnrnllnn:

(II n n y  r n m m n n  e x p e n s e  nssnrlnlcd wllli llm innlnlrnnnix'. rrpnlr, or rr- 

plnirlimnl nf n lliullril rniiiiimu r l r m r u t  m u s l  Im nssrssrd ncninsl I lie 

mills In wliirli Ilrnl liniilrd rntninnu rlrnmnl Is nssicucd, rqunll.v, nr III 

n n y  nllirr pmpnrlhiii llm ilrelnnillnn pnivldrs;

I f

(2) liny rninninn r.\|M'iisi' nr pnillon llmrrnf bi'lii'fllluc few e r  tlinu nil nf x  *  

llm mills until ',:e nssessed exclusively ncninsl M m  unils benefited; n u d

mlIII) llie m s l s  of Insnrnnrr m u s l  lie nssessed In prnpiullnn I n  risk n 

llie «-ns|s nf nllllllrs IiiiisI lie nssessed In  prnpnillnii I n  iisiic'V ---

(d) A s s e s s m e n t s  In p n y  n J n d c m e n t  ncninsl (lie nssnrinl Inn (Srellnii II- 

117(h )) mn.v lie nimli1 imly ncninsl Mu' mills In llie e n i m n n n  Ilileresl einnilimil- 

ly ul llie lime llie juilcmi'ut w n s  rnlernl, In prnpnrllnn l*i llmir r n m m n u  e x­
pense llnlillllles.

(e) If n n y  riumnnii e x p e n s e  Is enitsed b y  llie mlsemnliiel nf n u y  null niinrr, 

M m  iissiieliilimi m n y  ussess Mint r x prusr rxelnslvely ncninsl Ids null,

M l  If rnmiiinii e x p e n s e  lliildlllli's nrr rrnlluriitnl. ruiiiinnu r x p r u s r  ussrss- 

iiienls ii m l  u n y  liisiuluieul Mierrnf nnt yrl ilnr m u s l  i y rernlculnlrd In nrrnrtl- 

Illirr wllli llm rrnllurnlril runilnun r.X|trnse Iln ld llMes.

COM M ENT
I ,  Tills s e l l  ion e o l i l i ' i i i p l i i l r s  I h n l  n 

ih 'e ln r i i i i l  tn ich l  f in d  i l  iuIviiiiIhkoiiUs, 
I ' l i r l h u h i r l i  i l l  l l i e  i -n r ly  slliccs o f  
p t l i j e e l  dl 'V l'hqil i l i ' l l l .  In  p.'iy n i l  o f  Ih e  
r x p r n s r s  o f  Ih e  i u i i i i i i i i i i  i n l r r r s l  n u n -  
n i im i l y  h in i ' i ' l f  r n l l i r r  l im n  nss rsv in c  
r n r l i  m i l l  i n d i i i d m i l l v .  S t u b  n s i lm i -  
l i n n  n i ich t  n r i s r .  l o r  r x n i n p l r .  w h i r r  ii 
d r r h i r n u i  ow n s  mns l o f  I h r  u n i t s  in

Ih r  p ro j r r l  nnd u ishrK lo  iitniil hillihR 
llm rnsjy of n u l l  uui l s rpnm lr ly  nnd 
erm li l i l ic pil.l l l irn l In rnrl i unit. Il 
■Iiiclil nlso nris-r in ihr rnsr of n dr- 
elnri ii il who. nlllimich wil liuc lo ns- 
sili li r nil rxprnsrs of Ih r roioinoil in­
l r r r s l  • mu mi i ui I *. is mm illiiiL' lo  iiinlo* 
puyim'iils |o r  rrphirriiu-ul r r s r n r s  or 
for nlln-r rxp rnsrs  wliirli Im rxp rr ls
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will tiiiiliialcly lie |mrt of llie nssncia- 
tinn'a budget. Suliseel lull (a) grants 
llie ileiluruiil such (lexiliilily while ol 

llie Miuir lime providing l lm l o m e  iiii 
u.vse.ssmelil is iiimle ncninsl un> nnil, 
ull units, including llmse o w n e d  liy llie 

ilrelnrnnl, musl be assessed for llieir 
full portion uf llie isiiiiiiion expense 

liiibilily.
If. I holer mihseelinli (l'J, llie iteelii* 

r u I iuli limy provide for nssesstiienl on 
h liusis oilier llinn llie iilliieiiliini iiimle 
iu Seeliuu 2 107 ns tu limileil einiiiiinli 
rlcinriilu, oilier ex peuses benefiting 

less llinn nil units, iiiHiiriinec o u n i m , uml 
utility ecisls.

3. If mlililimitil unils lire nilileil lu ii 
eoniiillili inleiesl eunnininily tiller n 
juilKinrnl Ims been entereil OKiiiimt llm 
associnliuu, Ibe n e w  u u i t H  lire mil us-

sesseil nny purl of Ibe jinlciiieiit ilelil. 

Sinee nnil owners will I m o w  llie us- 
sessilli'lll, mul s i m e  ion b iilipniil jtnlg- 
liieul iissessinenlH wonbl ulfiil llu* 
prire puiil In p u n  linsers of nnils, il 
wonbl lie i-nniplii nli'il mol iiniieie.ssiiry 

tu fairness lo rrnllonile jinlcnienl us 
Messmi'iils wlien new- nnils nre llibleil.

•I, Snliseeliiin (fl refers 1o llmse in- 
si il lues in w b o b  vii-in'is provisions of 

lliis Ail reipiire llml Ioiiiiooii expense 
linbililies lie renlloenleil mining llie 
iinlla of a niimiiiiii ilileresl ■ oinniiinily 
by Btncnilmeiil In llie ilei Imnlioii. 
T h ese provisions inelinlo Seelioii I- 107 
(Iiiniurul llnnoiinl, Seeliuu 'J IO0(i|) 

(etpirnlilill of lerliiin h u m  si. Serliuu 
2 110 (I'ivi'rcise of Iboebipiniiil 

K i g M u l  uml Sei-lion 2 - 1 13(b) (snlelivi- 

siou of nnils).

S 3-1. J. Lien for A ssessment!

(n) T h e  OH.siirliitluii Iiiih n lien iiii n mill fur n n y  iissi'ssinenl levleil ngidiisl 

llml unit nr fines liii|msetl ngnliiHt lls mill o w n e r  f r o m  llie lime llie assess- 

meiif ur fine U ' e n m e H  due. Unless (lie decliirnlliin ulhiTWl.se provides, fees, 

charges, Into clnugcs, flues, n m l  Inlerest c h a r g e d  pllisnmil lu Seelioii 3- 

I02(n)tll>), ( I I ) ,  mill (12) nre enforeeiible i i s  nssessiuenls iiniler tills .section. If 

n n  nssessinenl Is iniynlile Iii liisliiliiieuts, llie full iiiiuiinil of the nssessliieiil Is 

ii Ill'll f r o m  (lie time llie first liistiilinenl thereof b e c o m e s  due.

(It) A  lieu u n d e r  this seel Inn Is prior to nil oilier Ileus n n d  ciieuinliriimes mi 

ii mill except (I) liens n n d  eiiciimlirnm'CH recorded before the rcniidntloii of 

the dei’lnnilloii nml, In a cooperative, liens n n d  ciicimibrimces wlileh llie iishu- 
el n I Iim crenles, nssnnies, or takes mdijeet lo. (II) n first security Interest nn 

Ihe unit rernrdcd hefnrc the dole o n  w h i c h  the assessment mmidit lo he e n­

forced lieenme dcllmiiieul, ur, In ii canperntlve, (he first seeurlly Interest en- 

cimilierliii; only Ihe milt tiwnor'H Interest m u l  perfected hufnre Ihe dale on 

wlileh tho nssessliieiil sought (ii  lie enforced lieeaine delliupieut, a n d  (III) (li'iis 
for real eslnle taxes m i d  olher gnvcrnmcntiil nsseHslin'iils or charges against 

IIip unit or cooperiillre. T h e  lieu Is also prior lu nil seeurlly Interests d e­

scribed In clause (III a l m v e  lu Ihe extent of liie c o m m o n  e x p e n s e  a ssessments 

linseil on Ihe periodic budget n d upled hy Ihe iissnelathm piirsnmit In Sect Inn

3-ll5(n) w h i c h  w o u l d  h a v e  b e c o m e  d u e  In (he absence of iireelerathm d u r i n g  

Ihe (1 m o u t h s  lumiedlidely preceding lusllliilloii uf iiii ncihiu In enforce (he 

lieu. Tills Bidisi'cllon does not affect the priority of iiiechmden' or material- 

i i ic i i 'h  liens, or Ihe prlorlly of Ileus for other assi'ssineids m a d e  hy Ihe iihho- 
I'lnlhm, [ T h e  Ilea u n d e r  (Ids section Is out suhjeet to Ihe provisions of |lu- 

ficrt iippn 'ale reference (u olale liniuestead, d o w e r  a n d  curtesy, nr other 

e xe m p t i o n

(e) lln nnil Ion otherwise provides, If 2 or m o r e  associations h a v e

liens for . is created nt a n y  time tin (lie hii i i ic  property, llmse liens 

h n v e  eipmt prlorlly.

Id! Itccoi'dlng of Ihe deela ulluu m u s l  H i d e s  record nnl lee m i d  perfection of 

Ihe Ill'll. N o  further recordation of liny claim uf Ill'll for assess m e n t  u n d e r  

lids seel Iim Is n-i|iil red.

(e) A  lien for unp a i d  assessiiieiils Is extinguished mill ss proceedings lo e n­

force llie lieu ure Instituted within |M| y curs ufler Ihe full miiuimt of the ns- 

ne.sHinciits Im 'co iucs due.
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(f) T h i s  section does not prohibit fictions lo recover s u m s  for w h i c h  aiihscc- 

tloii ( i i )  creates a Ilea or prohibit i i i i  association f r o m  I nking a decs) lu lieu of 
foreclosure.

(g) A  J u d g m e n t  nr decree III n n y  ncihiu b r ought u n d e r  (Ills section m u s t  In­

clude cusls n n d  ri'iiHiiiiahle iillorney's fees for (lie prevailing party.

' (h) T l m  nssueialloii u p o n  willleii reipiest slmll furnish In a mill o w n e r  a 

sti.lenient selling forth (lie a m o u n t  nf iiupuld a s s e s s m e n t s  against Ihe unit. 

If the unit o w n er's Interest Is renl eslnte, the stulenient m u s t  lie lu recorda­

ble form, ih e  sta t e m e n t  m u s t  lie furnished within [HJ| business d a y s  after 

receipt uf the ri'ipii'sl m i d  la binding o n  I lie iissoelutloii, the executive txinrJ, 

m u l  every unit owner.

(I) lit a cooperative, 11]mil n o n p a y m e n t  of m i  a s s e s s m e n t  o n  a m u  , llie unit 

o w n e r  m n y  be evicted lu the s n m e  manlier us provided b y  l a w  (u the ease oi 

i i i i  unlaw f u l  holdover hy a c o m m e r c i a l  lem.nl, u n d  the H e n  m n y  lie foreclosed 

ns provided hy lids section.

(J) T h e  association's lien m a y  lie foreclosed os provi d e d  In this subsection:

(1) In ii  c o n d o m i n i u m  or p l n n u r d  c o m m u n i t y ,  the association's H e n  

m u s t  lie foreclosed lu like mnuiicr as n m o r t g a g e  oil renl rslulc [ur by 

p o w e r  of sale u n d e r  [Insert appropriate scale siututcl);

(2) In ii roiiperiiiive w h o s e  unit owners' Interests In tlie mills nre renl 

eslnte (Section 1-1(151, llie nssoelutlou's lien m u s t  bo f o r e d n s e d  In like 

m m i n e r  ns ii  m o r t g a g e  o n  renl estnle |or b y  p o w e r  of sale u n d e r  [Insert 

appropriate stale slnliite|| [or b y  p o w e r  of sale, u n d e r  subsection (k)[; or

(ill I i i  n conpfriillvc w h o s e  unit owneis' Inlerests In Ihe units nre per- 
soiiiil properly (Section 1-105), (he ussoeiullnli's lieu m u s t  be foreclosed In 
like i n m m c r  ns a security Interest u n d e r  [Insert reference lo Article 0, 

U n i f o r m  Ciiimncrclnl C’udc.l

IN) In the ease of foreclosure u n d e r  |lusert reference to state p o w e r  of 

side slatiili'l, the association shall give reasonable mil Ice uf lls action (o 

nil lien holders of the unit w h o s e  Interest w o u l d  lie affected.|

|(k) In a cooperative, If Ihe unit owner's Inlerest lu u unit Is rcul estate 

(Section 1 -105 ) :
(1) T h e  nssm-lalhin, u p o n  m m  p a y m e n t  of a s s e s s m e n t s  u m l  cuiupllmicc 

with (Ids subsection, n m y  sell llml milt at u ; "bile sale nr by private n e­

gotiation, m i d  lit a n y  lime mill place. E v e r y  as, ret uf tlie sale, Including 

tlie m e t h o d ,  advertising, time, place, u u d  Icrm.-. m u s t  lie rc n s m m b l e .  Tlie 

itssiii'liitluii slmll give tu the milt o w n e r  a n d  a n y  lessees of llie unit o w n e r  

reasonable written notice of the time a n d  place of a n y  public sale or, If a 

private sale Is Intended, uf the Inti'iitlnu of entering into n contract lo 

sell m u l  of (he time ufler w h i c h  u private disposition m a y  lie m a d e .  T h e  

s n m e  notice m u s t  nlso lie sent lo n n y  other pe r s o n  w h o  h n s  ii recorded In­

terest In the milt w h i c h  w u u l d  lie cut off by Ibe sale, Iml only If Ihe re­

corded interest w n s  u u  record 7 w e e k s  liefure the dale specified In the n o­

tice as Ihe date of a n y  piddle sale or 7  w e e k s  hefnrc llie dale specified la 

(he notice as llie dale after w h i c h  a private sale m a y  lie m a d e .  T h e  n o­

tices rci|idrcd hy this subsection m n y  be sent lo a n y  address rensonulile 

lu llie clmiiiistniieos. .Snle m a y  not be held until 5 w e e k s  after the s e n d­

ing uf ihe imilcc. T h e  association m n y  b u y  ut u n y  public side uud. If Ihe 

sale Is conducted liy u fiduciary or oilier person mil related to Ihe asso­

ciation, at a private sale.

(2) Unless o therw ise agreed, the debtor Is l iab le for any deficiency In a 
foreclosure mile. F\ 5  7 -  II O-

l-’l) T h e  proceeds of n foreclosure sale m u s t  lie applied Iii llie following 

order:

(I) Ihe reiisonidile e x p e n s e s  of snle;

IIII Ihe reasonable e x p e n s e s  of s e e m i n g  possession before snle; 

holding, Illli I lit n I il I UK, n m l  preparing llie null fur sale, Including pay-
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m e n !  nf (nxrn nm l  nllirr qovrrnrnrnlnl rlmrgon, p r e m i u m s  o n  hnrnnl 

n m l  11 n 11111 (y hisurniice, nml. In Ihr rxlcnl provld-d fur liy ngreciiirnt 

Is-tuern llir nssnrinllon n m l  llir mill owner, rcnsniinldc nttnrnry'n 

fern nnil nllirr lepnl rxprnsrs Inntrrril by tlir nssoclnllon;

| l l l |  s s l l s fn i i I n n  o f  l l i r  nssn rin l Inn ’R l l r n ;
(Iv) nnlIsfnrilnn In llm nrilrr of priority of n n y  sulionlluntn rlnim 

nf rrrnril; n m l  

(v) rrmlllnnrr nf n n y  excess lo llir mill owner.

(41 A  go.nl full li pnrilinscr fnr vnlnr nripilrrs (lip unit frrr of llir nssn- 

rlnllnn's ilrbt (tml g u « c  i k r  In tlm llrn n m l r r  vvliirli tlm foreclosure snlr 

nrriirrnl n m l  n n y  siilinrillmilo Intrrrsl. rvrn though llm nssnrinllon or 

nllirr |*rrsim ronilortlng llir snip fnllril I n  roniply wllli tlm rcqtil:oiiicii|s 

of tills srrlion. T l m  person cnnducllng tlm mile nlmll excrnlc n roiivcy- 

nnre In llm piirelinsrr snfflrl.ml lo r ouvry llm mill n m l  slnllng Hint II Is

rxrriitril by h i m  nfler n furerlusiire nf llm nssnrinl Inn's H e n  liy p u w r r  of

snle n m l  Ihnl Im w n s  e m p o w e r e d  In m a k e  llm mile. Signature n n d  lillr nr 

nuthoilly of llm person signing llm riinvryniirr ns grnidor n m l  n rrrllnl of 

Ihe fnrls nf m m  pnynieul of Ihe nssrssmrnl n n d  nf Ihr g M n g  of llm mil Ires 

rrquirrd liy lids siihsrrlinn nrr sufficient proof of llm fnrls recited n n d  of 

Ids nullmrlly lo sign. K u r l l m r  proof of nullinrily Is nnl required eien

th o u g h  (In nssnrlnlinn Is nnnird ns crnidrr In llm ronvrynnre.

(5) A t  n n v  llinr Imfore llm nssnrinllon I m s  disposed nf n unit In n ronp- 

ernllvc nr enlerrd Inln n enntrnrf for lls dlspnslllnn n m l r r  tlm p n w r r  of 

snip. Ihe nnil o w n e r s  or Ihe holder nf n n y  sidmrdlunlc .security Inlerest 

m n y  cure llm unit owner's defnult n n d  prevent sale or ollmr d.sposllhm 

hy tendering Ihe p e r f o r m n n e o  d u e  n m l r r  Ihe seeurlly agreement. Including 

n n y  n m n u n l s  d u e  Ivernuse nf exercise of n rich! In nrrelernle, plus tlm 

rrnsonnble expenses nf proceeding In fnrerlnsore Ineurrrd lo Ihe lime nf 

lender, ( m i n d i n g  rensonnliln nllnruey's fees of the creditor.)

COM M ENT
I .  To ensure prompt nnd efficient I f  llm lender wishes, nn rs rrow  fnr ns-

en fo r r rm rn l nf llm nssoeinlion's l l rn  prs.snmitls rnn lie rrquirrd . Since lliis
ll i r  unpnid n.ss.-Rsmrnls. sui-h liens prnvisiun mny rnn f l i r l  willi llie protl-
should rn joy  s ln lu ln ry  priority over sinus of sume s ln l r  s ln ln les which for-
mnsl o l lmr liens. Accordingly, mdisee- hid some lending ii is l i lu l ions frnm
lion Ih ) provides l lm l llm nssoeiuthm's making hums mil serur"d hy first pri-
li rn Inkes priority over nil o l lm r liens o r i ly  liens, llm Inw of pitch s ln le
nud enciimlirn' cs except llmse record- should Im reviewed nnd nmended wlmu
ed prio r lo  III recordnlion o f llm dec- neccssnry.
Inrnlion. Hire lm|iosed fo r  m i l  eslnle In  cniqmrnllvrs, llm nssnrinlinn Ims
Inxrs or ol r gnvcrnmrntnl nsseos- trgnl l i l l r  lo llm nnils nnd depending
meuls nr elm Res ngninsl tlm unil , nnd on llm r lr i- lion ninde in llm ilerhirnlinn
first srcuril.v inlereslR rernrilcd liefo rr piirsimnl lo Seeliuu 2 - l l H ( i |  nmy linvr
llm rlnIc ll ie nssrssmrnt liecnme ilelin- power In i-renle. nssnmr, nr Ink.' side
qnrnt . I lnw rv r r ,  ns lo  p r io r first nr- je r |  in secnril.v inlerests in lln nnils
eiirll.v in le res ls  Ihp HSROi'Intlnu'.s lien which linve priority over llm in le r rs l
does linve prlnri l.v fo r  0  months' ns- nf mill  owners, Olivlntisly, llm cooper-
sessmenls Imsed nn llm periodic IiiiiIr- olive nssorinlion'.x lieu should not linve
el. A sinuiflcnut i lrpnr lt ire from ex- priori ly  o ie r  nu il i leresl which llm ns-
Is ling p rm l lee, llm 0  mnnllis' p r io r i ly  sncinlinn i lse lf  lins Riven, nssumed, or
fo r  Ihe nssrssmrnl lien strikes nn eq- Inken snlijn-l In nml sidisecllun ( In  ex-
i li ln li le Im lnnrr lielween llm need lo cn- prcssly so provides.
force col lrcl ion of unpnid nssessnmnls Tlm sppcinl reference lu cnnpernlives
uud (lie Iilivjrpis necessity fo r  protect- in sulisri-llmt Hi) ( i i i  merely recoRiiixes
inp llm priority o( llie secnril.v Inter- l lm l iu n rnnprrn l iv r luifh ll ie nsstn-in-
rs ls  o f  lenders. As n priiclicnl mn lle r ,  lion nud llm unit im n r r  Imve nil Inter-
secured lenders will -nil'll like ly  pny esl in n unil.
l lm 0  mnnllis' nssrssmrills deinniided 2. IJnils mn.v he purl o f two n im ­
by the mnp'lntlon rn ll ier limn hiiviup tnon inlerest ciiitimuniliis-. F o r  rxnni-
llm nssocinlion forer lose mi Ihe nidi. pie, n Inrgo renl es lnle development
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m n y  rsm s is l  n f  o n e  n r  m o r e  rn ndn in i td -  
■tins wh ich  n r e  n lso  p n r t  o f  11 l a r g e r  
p l i i u i i r d  cnmu iM i i i ly .  I l l  l lm l  ense. l lm  
p ln n u r d  c n n u n u n i l j  n s s n r in l in n  m ic h l  
n is es s  Ih e  c o n d om in ium  u n i l s  f o r  l lm  
g e n e ra l  m n in l e i in m  e expenses  o f  l lm  
p ln im rd  r n n im u u i l i  nm l  l lm  en i idnm iu i -  
Iim n s sn r in l in n  wttl ih l nssess f o r  l lm  di- 
ret I m n in l r i i n u c i '  e xpenses  p f  l l i r  
b u dd in g  i l s p l f .  I n  sin-li n s i l u n l i n i i ,  
su l i s is - l inn  ( c |  p r n i  ides l lm l  u n pn id  
l iens  n f  l lm  tw o  n s sn r in l  inns l inve  
r q n n l  p r i o r i l y  r e g a rd le s s  n f  l lm  r e l n l i v r  
l im e  o f  c r e n l im i  p f  l l n -  I s o  rep i iues  
m id  r c g n rd l r s s  n f  l l i e  l im e  Ih e  nssess- 
m e i i l s  u e r e  rnmle o r  h rcm np  de l in -  
ip i ru t .

;i. S l l h s r r t l n n  I f  I n m k r s  c le n r  l lm t  
Ihe  nsM ir in t inn  nm y  l inve  remed ies  
s h o r t  n f  f n r e r l n s u r r  o f  i l s  l ieu  l lm l  r n n  
lie used In c id l r i - l  i inpn ii l  n s s r s sm r i l l s .  
T lm  n s rn c in l io n .  f o r  r-xuinple . m ic h l  
I r i n c  nil n d im i  in  i l r l i l  o r  h r r n r l i  o f  
l o i i l r n d  nR ii ius I 11 r e i -n lc i l r n n t  u u i l  
o w n e r  r n l l i e r  l l i n n  r e s o r l i n c  In  f o r e r l o -  
su re .

•I. T lm  r i g l i l s  o f  Ih e  i issnc in l inn 
ncn in s l  n u n i l  u p on  mm  p m lu e n t  u f  no  
i iss rss iue i i l  m i l lm l  u u i l  d ep ends  011 
w he th e r  l lm  ruu imm i i n l e r e s (  rx ru i inuui . 
I t  is 11 ix i l idn io i i i ium  o r  p ln nned  emu- 
1111 r 11 i Ix on ' l lm  mm lm i ld .  o r  n ennporn- 
l i v e  on  I lie o th e r .

I n  Ihe  l y p i r n l  i sm p e rn l i v e  l lm  nssn. 
ri .- i l inn w i l l  hnve n s i i h s l r i n l in l  u n d e r l y ­
ing m n r lc n g e  un n i l u r  n s t i h s ln u l in l  
p o r l i i i i l  o f  Ih e  re n l  e s ln l e  in Ihe  r i iop -  
e r n l i v e  nm l n In rge  p u r l  o f  r n r l i  u u i l  
ow n e r ' s  p e r iod ic  i issessmeii l w i l l  go  In- 
w o rd  pnym en t  n f  Hint p n r t i c n ln r  n o i l ' s  
p r u p n r l im i i l l e  s lm r e  o f  l l i e  in i i r lpnce . 
I f  ih e  n u l l  o w n e r  f n i l s  In  pny  h is  ns. 
se ssmen l tin t ime , l lm  iisstn-in lipu mnv  
h r  f o rced  i n l n  d e fn id l  nil i l s  own  i im r l -  
gncc pil.VIIU'tlls w i th  cunseqiu- l l l pnssi - 
hie f o r e c ln s i i r e  o f  l l i e  u i i i l r r l y i u p  m o r l -  
cnge m id lo ss  li t o i l  u n i l  o w n e r s  o f  
I h r i r  i n l e r e s l s  in l l i e  cnnpe rn l iv c .  
T h e r e f o r e ,  iu the c u i ip e r n l i t e  e on l i ' x t  
i l is r s s e n l l i d  l l . n l  l lm  c n n p r r i i l i v r  us- 
snc in l im i  l im e  11 f i i s l  l i rn l e f f e c t i v e  
r em edy  f u r  f n i l u r e  u f  n m i l l  o w n e r  l o  
pu t h is  n ssessn ien l .  T h e  m l  p rov ided  
iu S n h s e c l l o i i  ( i l  l lm l  upnn nolipn .v- 
in eu l  l lm  e im p e r n l i t e  u u i l  o w n e r  m nv  
he t ' t h ' l n l  in Hie snme m i l l i n e r  ns nn 
iii i lnw ( id ly  h o ld in g  o v e r  c cm m e rc in l  
I c n n n l .  ’ l lm s e  ru le s  w i l l  o r d im i r i l y  he 
Ihe  must r n p id  nnd e f f i c i en t  r u le s  in 
I h r  s t o l e  ns in  r t  i c l i o n  o f  le u i iu ls .

I f  l lm  u n i l  ow n e r ' s  i n le r e s t  is rent 
r s l n l r ,  s i ihsec l io i i  l . i ) ( 2 >  then o f f e r s

th e  Nlnlr I n n  n l le ru u i i t r s  ns In onnjii- 
dicinl forei Insure nf n i-nuprrnllvr ns. 
sni'inllnn's lien. T lm first n l t r run l l t r  
is |m u r r  nf sole under nnt existing 
s ln le s ln lu le  nii llinririug power of snlr 
under mnrlgnces. I f  llmre is un |siwer 
nf snle n ln lu le nr if llm legishitiire 
chooses lo  ndnpl n MpecinS power nf 
snle provision fnr foreclosure o f Ihe 
lien on r-oopernlite unils . Ihe s ln le rnil 
t-hnnsn (h r  2d n l l e r n n l i t r :  |s iwrr n(
snle under si ihsrrlinn ( k l  nf Ihis wee- 
linli.

S iihsrr l inn ( k l .  which l» pn l l r rn rd  
n f l r r  Ihe power of s n le  foreclosure 
provisions o f  llm Un ifo rm  I.r.nd Trnnx- 
nclinps Art. is n modern power nf snle 
provision wliirli frees p r ivn lr  pnwrr nf 
snle fore* Insure from ninny nf (he 
ros l lv ,  lime ronsinninc. nnd nmffii icnrr 
producing s i r ic lu r rs  nf mnsl rxis liug 
p r ivn lr  |snver nf sole stnli i lcs. , \ |  llm 
snnm lime, it provides reiisoimlde pro- 
I r r l im i lo Hie unit nwurr nnd juuinr
i n l e r e s l s .

I f  llm uuil owners' in le r rs l in n in- 
opernlive is personid prnperlv . llie us- 
sncinlinn's lien is forecloseil ns if il 
were n security in le r rs l under Arlie le 
!) nf tlm i ’ nifii'lii I"oiniiiert iill Code, 
Arl ie le !l furi-i Insure is- peuernl lj  less 
expensive nud fn'-ler llinn either jinll- 
cinl nr power of snle renl es lnle fuie 
r lnsorr . This difference in m s l  nnd 
speed o f  foreclosure. Iml 11 for nssiwin- 
lion liens nod srru ritv inleresls , is one 
of llm nmjnr fm-lors In lie lonsidered 
in choosioc whellier, under Src lion I
111.",, llm unit owner's iu lr rcs l in n ui- 
npe rn l i t r  will he renl properly or per­
sonid properly . Article !l foreclosure 
is currently nsril iu foreclssing s-emri- 
ly  in leres ls iu mnliile homes, nnd Ims 
hern nccepled in llie vnrinus s ln lrs  ns 
11 pern issilde nmlluid of foreclosure in 
l lm l hoosinc iircn %s i I lion • serious chnl 
Irngr.

I l l  it condominium or phutimd Ctiminii. 
id ly . Iliere is no l l iki ly to In- 11 snh 
hi 11111 i 111 underlying linirlRnC' for which 
unil owners lire nssessed. Tlmrelnre, 
fn i lu r r  in pny assessments mi lime will 
linve less serious 1 o I im - i | o i - i i c i (s  for Hu* 
nn.xnrinlinu llinn in tlie ense of cooper- 
nlives. Tlm serljnti provides llm l llm 
nssiii-iiilinn lieu iu 11 mliihiiiiiiiiiiin ur 
plnnurd mmmuni ly js lo lie fnrichised 
llccnrdilig In llm rules gclp-riilli lipplb 
cnlde in real i-sliilc nun Ipnc-s in llie 
s ln le rn ll ier limn sell ing mil n sprrinl 
foster incllmd o f  fori 1 Insure iu llm 
s ln lu le .
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I 3-117. O t h e r  Liens

(a) In n c o n d o m i n i u m  nr planned c m u i n u n l l y :

(I) E x c e p t  on pruvlilcd In p n r n g r n p h  n J u d g m e n t  fur tunucy ngninst 

llio nssnrinl Imi |lf rrrurih'dl |lf ihickelcil| (If |insert nlhur proicduros re- 

ipilrcd liiuh’i' slnle I m v  lu perfect ii lien tin renl estate ns n result of u 

Judgment||, Is not ii lien u u  (hr c o m m o n  ctrim'iils, luit Is ii lien In favor 

of Ihe J u d g m e n t  lieu holder ngninst nil of Ihe units In liie r o m m o n  Inter­

est c o m m u n i t y  nt the lime Ihe J u d g m e n t  hiis entered. N n  other property 

of n null o w n e r  Is subject t o  Ihe claims of creditors of Ihe nssuclulloli.

i2| If the iiXNoeiiillnu Ims grunted n seeurlly Ilileresl lu Ihe (-nuiiiiou cl- 

einenls to u eiedllnr of tho iissoelotton p u r s u a n t  to Seeliuu 3  112. the 

tedder of llml security Interest slmll exercise lls right ngninst the c o m ­

m o n  elements liefnrc lls J u d g m e n t  Ilea o n  a n y  null limy ho enforced.

13) W h e t h e r  pcifeetcd hefnrc or after the cri’iitlou of ihe e i m i m o u  Inter- 

est eommiiully, If n lien, olher limn u deed of Irnsl or iiinrlgnge (Inelml 

lag n Jiidgiui-nl lien nr Ilea nllrllnilalile lu w o r k  perfnriiied nr iiiatorlnls 

supidled Ik T h i o  cicnlliin of the e o m u i o n  Inlerest cuumiiililly), Is'eouios cf- 

feellve ngninsl I n n  ur m u r e  nulls, Ihe null o w n e r  of iiii nffeiied mill m a y  

p a y  In flu* H e n  holder (lie ninmiiil of the lien iiltrlluilalde lo his mill, nn d  

the H e n  holder, u p o n  receipt of puyiui'iil, prum p l l y  slmll ilelncr n releiiM' 

of Ihe lion envoi lug llmt mill. Tin* n m m i n l  of llio p a y m e n t  m u s t  Im p m -  

|Kjrt Innate lo the ralln w h i c h  Ihut milt owner's coihiiiuii expense 11 u I ii I i I y 

heals (o ihe e o m n n u i  e x p e n s e  linhililies of nil mill o w n e r s  w h o s e  mills 

ure suhjeet to Ihe lien. After p n y m c u l ,  Ihe assuciathiii m u y  imf i i s n p n s  nr 
l i m e  n lieu ngninsl Unit mill owner's unit for n n y  portion of llie c o m m o n  

cxpi'iisi's Incurred lu cunuertloii with llml lieu.

(I) A  Jiidgnient ngninst the association m u s t  lie Indexed In (lie m i m e  of 

the c o m m o n  Interest c o m m u n i t y  a n d  the association nnd, w h e n  so In­

dexed. Is nut lit' of llie Hell against (tie units.

(b) In n cooperative:

(I) If llm ussoi hit leu receives uni lee of iiii I m p e n d i n g  foreelnsuie nn all 

nr a n y  portion of Ihe nssoeliitIon's real eslnle, llie association shall 

p r o m p t l y  iraiismll ii copy of llial notice to each unit o w n e r  of ii mill In 

culed within Ihe real eslnle lo he foreclosed. E n d u r e  of Ihe association 

«n (riiiisnill Ihe nollce does not affect the vail ill ty of the foreclosure.

(2J W h e t h e r  or not a milt o w n e r ' s T m D i l s  mihject lu the claims of Ihe 

association's creditors, n o  other property of a milt o w n e r  Is suhjeet to 

those claims.

COM M ENT
I , T h i s  nt'i'tiou d e a l s  with th e  e f f e c t  

on  un i t  o w n e r s  o f  j u d g m e n t s  n g n in s t  
t h e  owini'inf iri ii.  T h e  issue  is  n o t  f r e e  
f r om  d i f f i c u l t y .  P r e s e n t l y ,  hi mos t  
s i  u  I cm, i f  l lm  a s s o c i a t i o n  Is  o r g a n i z e d  
as n loriMiratioii, t h e  un i t  o w n e r s  are 
l ik e ly  lo  rece ive  t h e  I n s u l a t i o n  from 

l i a h i l i l y  g iven  Nlmrcho ld iTS o f  n c o r p o ­
r a t i o n ,  mo t lm t  ilia ju d g m e n t  l i e n h o ld e r  
cat) s a t i s f y  h i s  j u d g m e n t  o n l y  n g n in s t  
the p r o p e r l y  n f  ihe ON.soeinliull. fill 
the oilier hand, if  llie association is or­
g a n i z ed  a s  i i i i  lu i i i i c o rp o rn l i ' d  a s so ch l -  
t inn , u n d e r  l l i r  l aw  o f  must H tn lc s  ene l i  
n a i l  o w n e r  w nu h l  l inve j u i n l  nm l  sevc. ’ - 
al l i a h i l i l y  o n  ihe j i i d g o ic n l .  T h i s  Act 
xlriki 'H a hi iti inci '  helw c m  th e  tw o  e s -  
I re ii ie s .

2 .  I n  c u i i i lam i i i im i is  and p l imm-d 
c om a    Ih e  Act m ake s  l l i e  j u d g ­
men t l ien  a d i rec t  l i en  ngn ins l  c m l i  i n ­
d i v id u a l  n a i l ,  ha t  a l l o w s  Ihe  i n d iv id u a l  
u n i l  o w n e r  to  d i s ch a rg e  ihe  l ieu  In ­
p a ym en t  n l  l i is  p r o  r a l ii s lm re  o f  ihe  
j i l d g m i ' l l l  hast'd i i i i  l lm l  n a i l ' s  r e la t iv e  
c om m on  expense  l ioh i l i l . v .  T h e  j u d g ­
m en t  w ou ld  a lso  c r e a t e  a l ien aga in s t  
a n y  p r o p e r l y  ow n ed  l iy  Ihe  i issnehit iau . 
I n  m o p i ' r n  l i v e s ,  t i t l e  to  I hi- u n i t s  is In 
the e o o p e r i i l i v e  s o  t lm t  i l  is not neei'H- 
s a r y  f o r  l l i e  A e l  to  p r o v id e  th a t  a 
ju d gm en t  aga in s t  ihe  i is sae ia l io t i  c r o ­
n ies  a l ien  aga in s t  u n i t s .  T h e  Ai I 
does p r n v i i l r ,  h ow eve r ,  l lm l  no  p r o p e r ­
l y  o f  o c o o p e ra t i v e  un i t  o w n e r  o i l i e r  
t h an  the  n a i l  is  s ub jec t  lo  l l i e  c la im s
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o f  n s s i i e i a t i n u  c r c d ' l o r s .  T l i e  re.snll i s  
l lm t  t h e  r e l a l i o o s h i p  lietW'crn c r e d i t o r s  
o f  t h e  a s s o e i a t im i  a n d  u n i t  o w n e r s  is 
Min i ih i r  in  a l l  th re e  f a r i a s  o f  o w n e r ­
s h ip .

T h e r e  a r e ,  h ow e v e r ,  s i g n i f i c a n t  d i f ­
f e r e n c e s  l o ' tw r e n  i iMiper i i lives mo l con- 
i l o m i o i u m s  o r  i oiiin-d r om i im i i i l i e x  ns 

t o  t h e  p o s i t i o n  o f  u n i t  o w n e r s  ns 
og i i i n s t  a s s o c i a t i o n  c r e d i t o r s .  In one  
r e s p e c t  i n o p e r a t i v e  u n i t  o w n e r s  hun*  
g r e a l e r  l i a l n l i l y  l lm o  is indo l i i in i i im  o r  
phi l ined  c n n m m iu ly  u n i t  o w n e r s  uml in 
li lint t ie r  r e s p e c t  t h ey  h a v e  l e s s e r  l iub i l i -  
t.V.

T h e y  lime greater liability in ihnt, lu 
o inoperolive. if o judgment lien linn 

priority over a unit owner's interest in 
it unit, llie lien nguinst the unit in out 

limited to the unit's i n n m n m  evprnse 
liability p.-n cnloge. In itmtrasl. io i 

isiadutiiiniiim or 'idiiiuird coonoiioily, 

llie lien ngnia ?. m i l  is only tor (lie 
unit o w n e r’s nln slmre of llie

Judgment. '< smpte. suppose »

four unit p ' ,.i which there !• * 
judgment in tlie ns-minlinu for
j.llt.tsKI. Kurtn. • i.np|«Hr iliut nidi of 

the units Ims a value of JHHt.INK) and 

tlmt there are outsluuding mortgage* 

h s  follows:

Un i t  A I 'n i t  I I  ( l u i t  f t  t ' u i l  D
J IIHI.(NM) JltMIIMXI SIOP.ntK) $100,000

rni.IKHI IHMKMI IMI.OtiO 7 5 . 0 0 0
rai.cTio 10.000 10,000 25,000

\ aluo 
Mnrigugi 

Equity

In n inmluiiiiiiiiim or phiiuied tniiimn- 
■lilt, llie judgment lii-li ilttin-lies lo 

eneli unit ill pi «|»«r I imi In llml unit’s 
Imhltilv for 10OIIII011 expense liohlllli. 

If. ill llo- alxive evample. llo* inlnmoil 
expense liiilnllli is eipoil, tin' hell 

wmild V'Uich 111 rill'll unit for $12,500.
Tlo - le lu le . llo- llssoi illtioll judgment 
creditor i mild rein h Ihe full equity uf 
I ’ iii I owners I' mol P  in their units, 
Iml could leach <iliIv $12,500 of (In* ill- 
iciest of I'nit owners A nml h . Sim-o 
the iissm intioo 1 imiotl assess A nnd | )  
for oii i mldiliioi.il nnomiils ol llo- jmlg- 
oivol, i f  It and t ‘ allow their ili leresl 
lo  In' finei'losed nml lorei'losiire pro- 
ilmes (Oily fJo.iHsi. llie nssiii-iiiliou 
polgiiiciil credilor will eidleel only
15.11011 of its $511,000 jmlgoienl. Thai 

is less lln111 it would rolled if all unit 

uwtiers' inlm-sls in units were fully 
liiihle. Iml m o r e  than il would culli'i-t if 
only iissocinliiiii ii.sM-ts were suhjeet to 

iitliieliliieill. (The judginelil credilor 
may. howeier. snlisli Ids judgment in 

loll hy n-iii'hiiig the itinimi' si r e a m  of 

llm iissueialiou hy nppruiuiale creditor 
process.I

I i i  n cnii|icralivi-, an tlie oilier lininl, 

‘the assni'iiiiiiiii creditor can reach the 
entire interest of any of tlie unit o w n ­
ers iu their units nod will Intvi' ils 

Judgment satisfied iu full.
Tlie liahilily of rnnperiiliie unit own- 

e m  lo iiHsorinlinii judgment creditors is 

less than llml ■>( unit i iw  nets in rondo- 
mi n i m u s  mol pliniiicd Mimnnioilies iu 
tlmt lla'rr is lot slniolnrv prnvisiim 
tiling tlm Jiidginctil credilor a diiei-l 

lien against noils. Since, iu a eiiopern-
live, title lo tlm nnils is in lln-  per-
alive, n jodgoo-ni creditor n l  lln- ipmi- 
eiatlon will lime a lien oil tlm noils, 
hilt nmlrr ordinary recording nml pri­

o r i t y  r o l e s ,  l lm l  l i e n  w i l l  Im* S l l l x j rd i-  
i in lc  In  un i t  ow in - r  i n l i - r r s l s  in un i t s  i f  
th ose  i n te re s t s  w e re  reco rded  p r i o r  la  
■ In- 1111m ill 11 I'll t III Ih e  j u d gm en t  l ieu . 
T h e r i ' f o r e ,  in a i im p e ra t i v e ,  th e r e  is  * 
p o ss ib i l i t y  l i . n l  th e  j u d g m e n t  l i e n o r  wi l l 
l inve  Im r i g l i l s  as  ng .t i t is l the in le r '  d* 
o f  t lm  l l l l i t  o w n e r s  l l o w e v e r ,  Ihe  dec- 
l a r u l o m  may  p r o v i d e  l lm l  assav-ial iui l 
e r v d i l n i s  hn v e  p r i o r i t y  o v e r  l lm  inte r-  
( s i s  o f  i - n o p c ra l i v e  u n i l  ow n e r s ,  and , if 
ii  dues so , s in li 11 p r o v i s i o n  is  e f fec t ive  
( S e e  S e c t i o n  2 - l | s y .  a n d  even in the 
it li s r tn  e o f  Sec t inn 2  I IM  wou ld  lie e f ­
fect iv c. i i s  a g i ' i ie rn l  M ii li o r i t ina li on uf 
Un i t  inv i i iT  i n l e r e s l s  l o  c r e d i t o r s  o f  l l ie  
iissm i i i t inn . ( T h e  Ai l i l l  S e r l i u u  2 -  
I IS  r e q u i r e s  l lm t  o i l  c r e d i t o r s  o f  Ihe 
i is so i ' ia l i im  lie t r e i i l e i l  i l l  the sii i i i i -  way 
ns l o  p r im  i ly  a g a in s t  n o i l  m i n e r s  mi 
l lm t  t e • l e c l i i r o l i im  ciio ii ii t p rov ide , f o r  
exi in tp . '. l lm t  m i l l  i m i l  r n r l  c red i to r s  
hnve  p v i o r i l y  o v e r  u u i l  o w n e r s  o r ,  for 

i nm th iT  i -M in ip lc .  l lm t  n i i l v  rcgnh i l is l  
f  11111111 in I i i i s l i l u l i n u  deh i has  p r i o r i t y ,  
l l o w e v e r ,  t h e  m i l l  o w n e r s  m ight Mlliur- 
vl in iv 11- t h v i r  i n t e r e s t  l o  the r ig l i l s  of 
i n d i v i d u a l  i r e i l i l n r s  o f  l l o - iissm it i l io il  
h.v g i v in g  l lm l  i n d i v id u a l  c r e d i l o r  ■ 
M i l i o rd i i i i i l i n i i  a g r e e n i e i i l . l

I low e l  i t .  u p o n  l - r l i i i n i i l i im  o f  the 
• - o op e ra l i v e ,  l i e n s  n g n in s l  the coope r* -  
l i v e  wh ich  d id lint ha v e  p r i o r i l y  a ve r  
l lo*  r n n p r r i l l i v c  i n l e r e s l s  i lo lii-coiae 
p r iq io r l i im i i l  f r i o  l i o im l  l i ens  ngiiiii-st 
each, im l i i  ii lv inl i -n n p r rn l i v c  in l i ' rca l  
( s e e  S e c t i o n  2  l l H | i )  and the  com- 
m e n l s  i h i ' r e l o ) .

3. T h e  p rm i s io l i s  of S i- i l ion 2 I l f  
i ipp l ien l i l r  In < iHidomii iii ims mol 
p l i inn r i l  co loo iu i i i l i i 's  l i n e  iiihipled a f t ­
e r  s i i h s l a o t i a l  i-oiisidi'rnl ioii In Ihe 
Commil lee  nm l llie \ n f l i n i n l  I'onfi-rem-e 
nm l l o t i i e i e  n l in t  llo- d ro l l e r s  he lle le



I* npprnprinle unit o w n e r  liability fnr 
n««nriatinn drills. Tlir n n n w w h n l  dif­

ferent trrnlinont civon rnnpcrntivrn 
nrisrs nnl of llio ilifforriil 111 s I o rv of 

moprralivra nnd mil nf llio iliffrrrnt 

11 nililinn ns to finniii'iiie of ronprrn- 
livri T l m  rulrn jnsl alnlcd in rffrrl 

rnnltime llm ottsliuc In®’ on lo llio re­
lationship hot® m i  cooperative nnil 

ounrrn (today roininnnl.v mllrd pro­
prietary lonnrenl nnil nssnrinlinn rrrdi- 
Ipra. Tlio provisions n U n  Inkr nrrnnnt 

of n r o m m o n  w a y  pf finnminc mnprrn- 
livon: In llio lypirnl rnopornlivr, llir

rnnprralitr nssorinlion »ill Inlio lillr 
lo llir rrnl rslnfe nml will ns s n n m  or 
tnko mihVrl lo ojislinR iiiorlcnces oil 
llio rrnl nlnlr, nr if Itnro nrr nn r x -  

islinc morlRnqrn. will I m u n w  n nicnifi- 
rnill imrlirnt of llio piirlhnsn priro of 

llio rnnprrnlivr rrnl t-slnte nml nrriiro 

llinl prior liy n nmrlcnce on llio rrnl 
ostnlo. Tlirrrnflcr. w h e n  tmliv iilitnl 
unlln nro conveyed (loused) lo imliviil 

nnl nnil nwnrr.n. llio unil owner's in- 
loronl will br niilijrrl lo llio prinr rr- 

rnnlril nurirrlyine nmrlcnce. Tlio unit 
o w n e r  nl«o will r o m m n n l y  burrow mnn- 
r.v on tlir sorority nf liis Irnsr inlrrrsl 
lo pay llir purrtinso prlrr of llio unit 

owner's inlrrrsl. Iinlrss n snlmrdinn- 

linn nerrrnmnt lins born Inken from 

llio unit o w n r r  nr suliortlllintiiiil of unit 
o w n r r  inlrrrsl In subsequent n.scoria* 
lion rroilllors ia proviilril for in llir 

ilrrlnrnlinn. tlio unil purrlinsp finnnrine 
lomlor win) Irmls nn llio arrnrily of the 
unil owner's Inlorosl inn nssrss bis 

risk nn llio nssumplinn llml ho will 
novor I to sulijrrl lo n prrnlor propor­

tion of llio underlyiiie ilrlil llinn bo is 
nl tlio time the lonn is nricinnlly ninilr.
If tiiorr la n siihnnlinnliou acrrrinoiil, 

llie unit flnmirinc trinlrr k n o w n  tlmt 
bia F r m r l t y  inlrrrat ia aubjorf In brine 

rnlirrly drfonled by auliari|urnl Irons* 

nrlionn between llir nannrinlinn nml il* 
rrcdilora. In llie cooperntivo ronlost, 
llml ayalrin lina worked renannnlily 
well, nml m n n y  people with anbslnnlinl 
exprrienre with houslnc cnnpornlives 
wished (o enntlnuo that ayslem in the 

M o del Ilrnl Kalnle Cooperalivc Arl 
and In Ihe U n i f o r m  C o m m o n  Inlrrrat 
Ow n e r s h i p  Arl.

In llir rnae nf romlnnilniunis nml 

plnnncil coniiminltlefl, while llm rondo- 
niinium nr plnnned rnninuinily jiidc- 
inrnt errililnr hna n dirrrl lirn ncninsl 
llm unils, Ihr lirn ncninsl n pnrlirnlnr 

unil in liinilrd tn tlmt unit's c o m m o n  
inlrrrsl prrrrnliiRr linliilily, nml Imsril 

on ordinnry priority rules, ihr nssooin- 
lion judp.niriit rrodlfnr's lirn will Ik? 
Junior lo nny prior prrfrrleil lions or 

security Inlcrrala in I lie uuil owner's
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l ll i i l . fw n r r  t l ie  p r i o r i t y  | i r l® r r n  rmso- 
r i n l i o n  j i i d c i n r n l  r r e d i l o r s  nm l  b i d d e r s  
o f  s e r u r i l y  i n l r r r s l s  o r  l i m a  n c n i n s l  
im l i t i d u n l  u n i l s  in  r n n d n n i i i i i u n i s  n r  
p l n im r d  r o m i i u i n i l i r s  w il l  b r  i h ' t r r n t i n r d  
n r r o r d i n c  In  n r d i n n r :  p r i o r i l y  r u l r s .  ns 
is ll io r n s r  o f  < n u p o r n l i v e s  iu  ll io oh- 
a o i u r  n f  s id io r i l iun t i i i i i  n c r r i - t u r n l s ,  H im 
r r s u l l  ns b e tw e e n  n s s o r i n l i o n  iu d c u io n l  
r r r d i l o r s  nm l l i o b l r r s  i d  s i - r n r i t y  i n l r r -  
c s l  o r  l i r n s  nn  i n i l i v id i n d  u n i t s  i s  r s -  
s r n l i n l l v  l l i r  s n m r  n m l r r  n il  l l i r r r  n r l s .  
I l n w r v r r .  n s  p o i n t e d  m il  n h n v r .  ns 
n c n in s l  l l i r  u n i l  n n n r i  l i im o r l f .  iIm r n ­
n p r r n l i v r  n s s n r i n l i n n  l i r n  r r r d i l n r  w lm  
h n s  p r i o r i l y  m r r  n u n i t  o w n e r ' s  i n l r r -  
r s |  w i l l  l i n v r  c r r n l r r  r i c b l s  l l in n  d o r s  
l l i r  n s sp .- in i ion  j m l c m r n l  r r r d i l n r  i u  
l lm  r n s r  o f  m n d n m i n i i i i n s  nm l i d n u n r d  
m n i i n i i n i l l r s .

I l  sbnu ld  b r  l u i l r d  l lm l .  w h i l e  l lm  
jm l c m r u l  l i r n  r u n s  d i r r i - t lv  n cn in s l  un i t  
ow n e r s  iu i- i ii idnin iu i i iu is  nm l p lnuu i 'd  
r n n u u u u i l i r s ,  l l i r  n> l l i n l  I in Iii I i I \ u f  l lm  
un i t  o w n r r  is n lnm s l  i d r ' V i i l  vvi l l i 
w lm l  i l  w ou ld  In- i f  I Iis* n r d i n n r y  i-orpu- 
r n l i o n  r u l e  i n s i i l u l i n c  l lm  u u i l  nw im r 
f r om  i l i r r r l  l i i i b i l i l y  w r r r  nppli i -d . I f  
l l i r  i iu -n r | io rn lod  m i id on i i i i i i i i u  o r  
p ln n u rd  rm m i i i i i i i l y  n s sn r in l in n  n n l j  is 
l i n l i l r  f o r  n j l l d c m r n l ,  i l  w i l l ,  o f  yn i t rs " . 
l i n v r  no  n s s r l s  In  s n l i s f y  l l i r  jm l c u u u l  
r s r r p l  w lm l r v r r  p r r s o n n l  p r n p r r l y  nml 
r r n l  r s l n l r  l in l  n p n r l  n f  tin- 1-111111111111 
r l r i n r n l s  it ow n s .  I f  n r lu - i 'k i l i c  no-
l i n i n l  o r  n l l i r r  rn s l i  f u n d s  n f  l lu- nssn- 
r i n l i o n  n r r  n l ln i - l i r d  o r  R n rn i s l i r r d  liv 
l l i r  r r r d i l n r ,  I h r  n s sn r in l in n ,  in n r d r r  
In l im i l i l n i l l  i l s  o p r r u l i n i i s  nm l f u l f i l l  
i l s  o l lm r  o ld i c n l iu n s .  w i l l  In- n ld i c r d  In 
i n n k r  p i  ndd i l in nn l  n s s r s s m r n l  ncn inn t 
l l i r  u u i l  o w n e r s  l o  i x i v r r  l l i r  jm l c i n r n l .  
T lm  s n m r  re su l t  f o l l ow  s  i f  I lo- nssnr in - 
l i o n  is l o  p re v en t  l lm  s n l r  o f  n t l i r r  ns- 
p r ln  n l nn r x o r i i l i o u  s n l r .  T h u  I nddi*
I imi n I n s s r s sm rn l  w ou ld  Im in p re c i se ly  
l l i o  nnmti i i l f u r  wh ich  t l i i s  A r l  c i v r s  11 
i l i r r r l  l ion  n c n in s l  the i n d lv id t in l  u n i l  
nw n r rn .  F u r t h e r ,  i f  nil n s sn r in l i i in  
wh ich  Is w i lhm i !  p i i f f i e i r n l  n s s o ls  In 
s n l i s f y  n jm lc n m n t  re fu se s  l o  im ike  ns- 
s r s s n i r n l s  f r o m  w l i i r l i  th e  r r r d i l n r  rn n  
l i n v r  h is  r l n im  s n l i p f l r d ,  i l is  v e r y  l i k e ­
l y  l l i n l  n c o u r t ,  in  n p u p p l r n i r u l t i l  pm - 
I r r d i n c  tin l l i r  j l l d c m r n l .  w nuh l  i l i r r r l  
I h r  nssni- in l iun In n m k r  H i m  n rc rssn r .v  
n s s r s sm r i l l s  n c n in s l  l l i o  u n i l  nw n r r s .
1 llipiliil n s s r s v n i r l l l s  n i ll i l r  h.v Him nssn- 
r i n l i o t l  r n n s l i l i i l r  l i r n s  n c n i n s l  u n i l s  
j n s l  n s  do  j i u l c im -h ls .

T l i r r r f u r r ,  w h r l h c r  l lm  I im  n f  l l i r  
j i i d c i n r n l  r r r d i l n r  rims n cn in s l  l lm  
n o i l s  d i r r r l l y ,  o r  n h r l l m r  l lm  l i r n  i.s 
o n ly  ncninsl l lm  nssui-iiiliou wliii-h 
f in d s  il n r r r p s n r y  III i n n k r  nddilinnnl 
o sso ssnmu ls  l o  s n l i s f y  Him jmlcniMiil,
I lie u n i t  o w n e r  wlio i lorn n o t  p n y  Ids

p ropnr l ionn l r  s lm rr wil l rnd up wll li n 
li rn ncnlnnl his unil.

T lm differences, l lm rr fn rr ,  between 
llm l l rn  ayalrm rstnldialnsl h.v Sreliou 
.‘1-117 for  roudninitiiunia mul plnnurd 
rnmmuni l l rs  and llie ayslrm wliirli 
would Im npplirnlde If ordinnry i-nrpn- 
rnlion rules were npplird nrr l lmnr!

( I )  T lm unit owner rnn disrhnrre 
liis unit from llm li rn  nnd f r r r  il from 
l l i r  possibi lity nf Imiiic siilisei|imiilly 
nssrssrd hv llio nssnrinlinn for Hie 
ji idcinrnl hi iniikinc n pnymrnt d im  liy 
In ll io l i rn holder. This nhil i ly mnv Im 
vnluntdo lo n unit owner wlm is in llm 
process o f Srllinc o r spi ur ine n tnnrl- 
cncr on his ll li i l durinc llm prrifid br. 
Iw rrn llio I • me Him jm lcm rn l is r n l r r r i l  
mid l l i r  time ll io nssnrinlinn mnhrs n 
foiuinl nssrssmrnl ncninsl imlividunl 
nnil nwnrrs fo r  tlm nl.tmillt n f llm 
jildcioi'lil lir il.

f'JI The ji idcinrnl r r rd i ln r  Hironch 
liis nhilily In ll ii i-nlru lo furri-lnso llie 
lion on no iiiilividiinl uuil If tho judc- 
111011I is toil pnid is civrn snino lovornco 
over liuliv idiml uui l Iiwimrs III rnrour- 
111:0 llu in In si-,- llm l llm nssm-intiiut 
pnvs l l i r  jndcnmul. I'rin urine 1111 ns- 
srssinrnl Hironch pressure nn iudividu- 
id noi l miners mnv Im quicker nnd 
1 Imnpr- for llio judcnmiil r r rd i ln r  llinn 
nsinc supplriimnlnl priirrri lincs nnd 
hnviuc rt-judcc order Hint llm bunril of 
i l i rcrtors mnkr llm nrressnry nssrss- 
lo rn l .

fi. In llm rn rr rnsr wlmrr, nmlrr 
nirpnrnlioti Inw 1111 nssnrinlinn iniild 
livoiil tmvtnriif nf 11 j l ldcmrn l liv disso­
lution o f  I Iim nssnrinlinn nml vrs linc of 
l i l l r  In Him unils ur inuiiiiiin r l r lu r l l l s  
llm nnil owners ns lMiiiiu|s-iii-rniiuimii 
nr ii llmrwisr. llm Ntiliniiul t ’niifi-ri-nrr 
of CoinniiKsinimrs on Uniform S ln l r
l.nws believes Ihnt l lm l r rsu l l is innp- 
priiprinlr, nnd ll in l llm unil in Urn rnn- 
dominium nr ptnunrd rniiimttnily i ls r l f  
shmild hr viewed ns r ip i l ly  proprrty of

llm nssorinlion r n p n l d r  of brine 

r r n r h r d  by j m l c i n r n l  rrrdilors in nnlis- 

fnrlion of llm jiidcinrnl. A s  n innltrr 

nf snrinl pnlirv Urn i umlntiiliilnni or 

p l n n n r d  r p m i n i i u l i y  nssnrinlinn Is Iii 

qilito n differeni |svsilipn llinn tlie Of- 

ilinary ror|*ornlion. T l m  riir|mrntioi> 

alntulrs p r o v i d e  alinrolioldora i m m u n i t y  

f r o m  linliilily for drills nf llir ror|iori- 

lion In r m n n r a c o  Invrslinonl III rnrpn- 

rnlions w h o s o  m l r o p r o n r u r i n l  nrllvllirp 

in t l m  m n r k r i p l a r o  c o n t r i b u t e  lo the 

c e n e r n l  wonllli n n d  well h e i n c  of a m  io- 

tv. T l m  roiidomlniiini n r  p l a n n e d  r o n -  

m u n i l y  nssnrinllon. in m n n n e i n c  llio nf- 

fnira of llm I m m o o w n r r s .  d o r s  not 

s e r v o  llio s n m e  rillrepreiieiirinl f u n c­

tion. It s r r m s  r r n s o u n h l r .  ns n m n l l r r  

of snrinl tsiliry. Hint 1111 individual 

h n n m n w n r r  w l m  w m i b ’ I m  fully liable 

fur d e b t s  i n c u r r e d  in Ihr r c n n v n l i n n  

n n d  m n i n l r n a n r e  of his h o m e  n r  for 

• nrln m i m e d  h y  his fnilurr In m l r q u n l r -  

ly n m i n i n i n  llm p r e m i s e s  s h o u l d  nnl h o  

nhle In entirely n v o i d  llinl liuhilily 

tlirnucli (ho dev ire nf n r c n u i r i u c  willi 

oilier h o n m o w n r r s  into n r n n d p u d n l u m  

n r  p l n n n e d  r n m n u i n l l y  nssnrinlinn. O n  

Him nllirr linnd il is prrltnps mil fnir 

In n unil o w n r r  in 11 rniidiiniiiiliim or 

p h i u u r d  romiuiliiilv rrciuir lo luivo all 

nf liis asvrls nl risk Imsi'd o n  Ihr rnn- 

Irnrls nf l l m  nssnrinlinn n v r r  w h i c h  h f  

I m s  litllr r n nlrnl n n d  ns In whirli h "  

h a s  n n l v  n frnrlionnl inlrrrsl n r  b e n e ­

fit.

It should lie m ilril H int, r s ir p l  (nr 
wit lint ion** in w h iih  Him nssm-intinn hna 
Civrn n lim rlcncr or ilri-d of trust on 
roniinnn r lr in rn ls , I Iim jmlcniMiil rrrdi- 
tor 1 nnnol nssrrl n licit nc iiiiM  roin- 
moll rlMmrnls, hut is riillii-r li-fI In a 
linn ncninsl llm n o ils . T lm l is. llm 
jm lcm rn l r rrd iln r  hns nn pnwrr In levy 
nil Him co if r iin rsr nr nil llm swimming 
pool ur n llir r  npi'iv spm-rs nnd mcII 
llmnv im lrp cn d w lly  nf lirn n o ils  10 sat­
is fy  the jm lcm rn l.

5 3-110. Association R e cord!

T l m  nssnrinl ion slmll keep flnnnrlnl records sufficiently delnllrd fn rnnldn 

llm ns.sm-lnlbiM In rnni|il.v wllli Sertion 4 — HID. All FI tin 1 1 1I111 nnil nllirr rrrnrds 
m u s t  Im iiimln ri'iisiiiuildy nvnllnldc fnr ox it 1111 nn t Inn liy n n y  unit o w n e r  n n d  

Ills nilllmriml ncrnls.

5 3-119. Association as Truslce

Wllli rpspncl In n third persnli denlinc wllli llm nssnrinl lull In llm n'snrln- 

linn's cnpni lly ns n Irnsiee, llu: PTlstriin* nf triml pnvvcis m i d  llirlr proper r x -
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