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CHEF JUSTICE . ROOM 418. 604 BARNETTE ST
JAY A RABINOWITZ FAIRBANKS. ALASKA 99701
(907) 452 9300

JUSTCES
EDMOND W BURKE

WARREN W MATTHEWS JR
ALLEN T CCM.PTCN &uprBtnE (Euurt
DANIEL A. MOORE

State of Alaska

January 28, 1985

Gerald L. Wilkerson
Legislative Auditor

Division of Legislative Audit
Pouch W

Juneau, Alaska 99811

Dear Mr. Wilkerson:

This letter is written to respond to the recommendations
contained in the Division of Legislative Audit"s preliminary
performance report on the Board of Governors of the Alaska Bar
Association. It is my understanding that the Division®s
recommendations and this response will be contained in your final
report to the Alaska Legislature®™s Budget and Audit Committee.
The Supreme Court appreciates the opportunity to respond on
behalf of the Alaska Bar Association.

As you are aware, the powers and duties of the Board of
Governors of the Alaska Bar are conferred by both statute and
Court rule. The Supreme Court works actively to provide guidance
to the Bar Association through the on-going administrative
process of the adoption of and amendment to Alaska Bar Rules. In
addition, through published opinions, this Court also provides
"guidance" to the Bar when lawsuits against the Bar or
Association discipline matters come before us for decision.

Not surprisingly, the Supreme Court®"s major areas of
supervision involve the Alaska Bar"s two most 1important public

functions: the admission of attorneys to the practice of lav; 1in
Alaska and the discipline of those attorneys who are admitted to
the Bar. Since 1981, 1in part as a response to issues raised by

the Bar"s Tfirst sunset review, the Board of Governors, with the
support of this Court, has been actively engaged 1in implementing
improvements in both of those areas.
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In 1982, after two years of study (and the further prod of
California®s withdrawal of support), the Bar instituted the
"All-Alaska"™ Bar Exam, which included substantially revised
essay drafting and grading procedures, revised score computation
procedures, and the first essay practicum in the country.

Having created what many consider a model exam, the Board of
Governors turned 1its attention 1in 1983 to the Bar"s discipline
process.

At the joint invitation of the Alaska Supreme Court and the
Bar Association, a three member evaluation team from the Center
for Professional Respons ®ility of the American Bar
Association"s Standing Committee on Professional Discipline came
to Anchorage in June of 1983. The team was here for a week
interviewing the Bar®"s staff, attorney and non-attorney members
of area discipline hearing committees, members of the Board of
L)vernors, judges, and Justice Edmond Burke of this Court. The
discipline team"s final report was 1issued in late December of
1983 and the Board and the Court, 1in a special session in
mid-January of 1984, met to discuss implementation of the many
recommendations for 1improvements contained in that report.

It was during that mid-January meeting, just over a year ago
now, that the Board instructed the staff of the Association's
discipline section to focus its attention on the backlogged

disciplinary investigation cases. The staff was asked to review
all pre-1983 cases and determine their status by the Board"s
mid-March (1983) meeting. This staff review was to specifically

address which cases should be dismissed; which cases required
additional 1investigation prior to a determination as to the
appropriate action; and which cases could be immediately filed
as petitions for formal hearing. The Board also gave authority
for the employment of a part-time 1investigator to assist
discipline counsel in their efforts.

In addition, Bar staff was asked to prepare an entire
rewrite of the Rules of Disciplinary Enforcement (Alaska Bar
Rules 9 - 33), 1incorporating both the recommendations for change
contained in the study done by the ABA"s discipline evaluation
team and the many suggestions for improvements to the procedures
recommended by the discipline staff and the Board itself.

The Board of Governors acknowledges that its current staff
has, for the most part, inherited a backlog resulting from two
years of significant personnel changes within the Bar"s
discipline section. Although the Board, recognizing the growing
backlog, had doubled the number of staff assigned to the
discipline section beginning 1in 1983, it was not until late
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1983, after the resignation of both of the discipline counsel on
staff at the outset ofthe year, that the Bar Association was
actually able to fullytrack its caseload. |1 know the Board of
Governors appreciates the reference iIn the preliminary report to
the fact that the backload was primarily an inherited problem.
As the Bar"s quarterly discipline reports additionally indicate,
coupled with the unfortunate and somewhat debilitating
discipline personnel changes, there has been a significant
increase In the number of complaints filed by the public In the
last few years. Takentogether, the personnel matters and the
ti)ncllzia:sed filings go far In explaining the existence of the
acklog.

The Board®"s decision in January of 1984 to request a full
review of the discipline caseload therefore resulted from a
desire to have a comprehensive picture of the problem 1t faced.
The Board also reguested that the reports prepared by staff for
both the Board and this Court be presented iIn a far more
comprehensible format. A comparison of reports prepared prior
to this year and the reports now presented to this Court shows
that the new format makes clear the status of each discipline
case, the age of each case, the person to whom each case Is
assigned, and the age of the case at each particular stage of
Its movement through the discipline process. The new report is
now a very useable tool for effective case management.

The result of all these efforts by the Bar Association to
solve i1ts backlog problem is demonstrable. At the beginning of
1982 there were sixty-seven (67) cases pending and carried
forward from 1981. During 1982 new Requests for Investigation
(i.e., complaints) totalled 121, for a total caseload of 188
cases In 1982. OfF those cases, 61 were dismissed, 7 were closed
after the administration of a private informal admonition (PIA)
gylgdiscipline counsel, and 8 petitions for formal hearing were
iled.

At the beginning of 1983 there were 120 cases pending and
carried forward. There were 148 complaints filed during 1983,
for a total load of 268 cases for 1983. OfF those cases, 72 were
dismissed; 6 were closed after administration of a PIA; 3 were
closed after this Court publicly censured the attorneys
involved; and 2 cases were closed after this Court suspended the
attorneys involveu from the practice of law for varying lengths
%fletoilne- In addition, 4 petitions for formal hearing were

iled.

At the beginning of 1984, there were 185 cases pending and
carried forward. As of December 31, 1984, 206 complaints were
filed during 1984, for a total caseload of 391. Of those cases,
170 were dismissed; 18 were closed after administration of a
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PIA; 1 was closed after the attorney was reprimanded by the
Disciplinary Board; 3 were closed after this Court suspended the
attorneys 1involved; and 9 cases involving a single attorney were
closed after the attorney was disbarred. At the end of 1984,
there were 170 open cases. During 1984, 19 cases were moved to
formal hearing. A copy of the Bar"s fourth quarter 1984 report
is enclosed for your review.

As you can see, even tnuugh the number of grievances filed
has substantially increased each year, 1in 1984 the Bar finally
turned the corner on its backlog. In 1984 1incoming cases were
handled as expeditiously as possible, and discipline staff
attempted, where possible, to see that complaints that had no
merit were dismissed promptly, so that such cases were not
simply put at the bottom of the stack, to be held for a number
of months and then closed. At the same time, the staff worked
hard to process 1its oldest cases.

At the beginning of 1984, 78 complaints which had been filed
prior to 1983 were still pending before the Bar Association [19
of those cases were pre-1981, the rest (59) were 1982 cases],
and the other 116 open cases were complaints filed during 1983.
At the beginning of 1984, 39% of the cases under investigation

were more than one year old. That figure was reduced by the end
of 1984 to 18%. At the end of 1984, only7 cases filed prior to
1983 were still under investigation. The Bar®s reduction in

that serious backlog of pre-1983 cases, not to mention its
actions in processing so many of the 1983 and 1984 cases, speaks
well of 1its desire to conquer its backlog.

As a further note, the Bar, which employed a part-time
investigator throughout most of 1984, has made that position
full-time beginning January 1 of this year. This third attorney
position will handle both in-take and investigations.

The Board, as you point out in your audit findings, is well
aware of the backlog and has clearly made real and substantial
progress towards solving that problem. By mid-March of this
year, the Board has directed staff to have again reviewed each
case and to have dismissed every case that should be dismissed
so that the Association can focus 1its efforts on investigating
those complaints filed that the Bar believes contain allegations
that an attorney acted unethically.

As the record reflects, in 1984 more hearings were held
before the Disciplinary Board and area discipline hearing
committees than in any previous year. -Currently, this Court has
8 matters under consideration. In the last three years the
Alaska Bar Association, with the agreement of this Court, has
publicly censured, suspended or disbarred a total of 9
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attorneys; 1issued 31 admonitions; and reprimanded 4 attorneys.
Through advertisements in this State®s major newspapers,
Alaska®"s citizenry has been apprised of the Bar®s disciplinary

actions. It does without saying that the Bar"s membership is
certainly aware of the Board®"s and this Court®"s increased
attention 1in the area of discipline. All of this attention

focused by the Bar Association on disciplinary enforcement is to
the good and done in the public interest.

The public®"s interest has been further served by the Board
of Governor"s request for, and this Court"s recent approval of,
totally revised discipline rules. Of prime 1importance is the
opening up of the discipline process to the public. Until
recently the process was entirely confidential unless this Court
was asked to take action upon a recommendation for public

discipline by the Board. Under the new rules, which took effect
January 1 of this year, the entire procedure becomes public once
a petition for formal hearing is filed. The hearings before the

area discipline committees and the Disciplinary Board itself,
which used to be held in closed session, are now open to the
public, so that the public -- if it so chooses -- may observe
the process at first hand.

The decision by the Board and this Court to implement open
hearings goes to the heart of the Association®"s goal to improve
the discipline process. The Bar takes very seriously 1its
responsibility to protect the public from the unethical acts of
its members, and it sincerely believes its hard work to this end
deserves public scrutiny. If it believed it had any skeletons
in the closet, | sincerely doubt the Bar Association would have
come forward with a request that this Court approve open
discipline hearings.

In addition, the new rules provide for an appeal process for
complainants. Previously, the rules did not provide for
recourse, should a complainant disagree with a decision by
discipline counsel to dismiss his or her complaint. The new
rules provide for a review of counsel®"s decision, should a
complainant so request.

What 1 think the above demonstrates 1is an evolving, highly
competent discipline system that has resulted from over two
years of study and constant vigilance by the Association. The
Board of Governors, during 1its upcoming March, 1985 meeting,
based on the result of the discipline staff"s work to dispose of
all cases not involving unethical conduct, will then evaluate
the remaining caseload. If, after staff"s concentrated work, it
appears that a serious backlog problem remains, then the Board
will at that tima tvaluate staffing needs. With this Court®s
willing support, additional staff will be hired, if necessary,
to bring an end to the problem.
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Clearly, this Court and the Bar do not take exception to
your audit finding as concerns the discipline case backlog. We
are aware of the problem. The above lengthy response is
provided only to place 1in context the evolution of the problem
and the Alaska 3ar Association®s obvious actions to successfully
manage its caseload.

Recommendations No. 2 and No. 3 will be implemented
immediately. As you are aware, meetings of the Board of
Governors are open to the public and are often attended. The
recent controversy over the nomination of Stephen Cooper of
Fairbanks to a U. S. District Court judgeship 1in Alaska, for
instance, saw many members of the public, Bar, and press present
during a Board meeting, so it is clearly not the intent of the

Association to preclude attendance at its meetings. Rather, the
Executive Director simply failed to fully comply with this
statutory requirement. The Board obviously has no difficulty in
advertising 1its meetings 1in advance. The Board"s schedule of

meetings 1is generally published in the Alaska Bar Rag, and
notices of the Board®"s regularly scheduled meetings will from
here on in be published in the State®"s major newspapers.

I wish to reassure you, however, that the Board of Governors
has not acted 1in a vacuum over the past several years. Since
1981, through lengthy newsletters and in the Alaska Bar Rag, the
staff of the Association has kept the membership well apprised
of the activities, decisions, and policies of the Board. In
addition, whenever a bar rule or bylaw change was being
considered, in accordance with Bar Rule 62, the Board published
the proposed rule or bylaw amendment for comment by the
Association®s membership. And, for instance, when the Board
sought guidance from the membership on the specific issues of
reciprocity and mandatory malpractice insurance, a special
letter from the Bar"s President was sent to every member.
Further, the membership meets annually during the Alaska Bar
Convention. During that business meeting reports are presented,
the Bar®"s financial position discussed, and votes taken on
resolutions placed in front of the membership for 1its action.

Notice of proposed rule changes, the annual business meeting
agenda, and all 1items of general interest concerning Board
activities have been published well 1in advance for the sole
purpose of hearing the membership®s viewpoint on relevant
issues. I know the Board believes it has basically complied
with the spirit and intent of the publication requirement.

The recommendation that the bylaws of the Association be
amended to reflect a seven member quorum is also not a problem.
The Board of Governors currently considers seven members to be
its necessary quorum. Indeed, the recently revised discipline
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rules which this Court just approved make it clear that a quorum
of the Board 1is a "majority of the appointed and elected members
of the Board." The old rules had set five as the quorum.

The Bar"s bylaws have been in need of serious review and
revision for some time now, and it is my understanding that this
project has been assigned to the Bar®"s "Statute, Bylaws and

Rules™ Committee. One of the many recommendations by the Board
for revision of the Bar®"s bylaws includes the matter of the
quorum. In the meantime, please be assured that the Board is

aware that it cannot meet and conduct business with less than a
quorum of seven members.

Recommendation No. 3 parallels a requst made of the
Legislature by the Bar Association during the last session of
the Alaska Legislature. In filing its 1982 and 1983 Annual
Report 1in the spring of 1984, the Bar requested the support of
the Legislature for statutory authority to require the
fingerprinting of Bar applicants. The matter was not taken up
by the Legislature during its last session, and it is my
understanding that the Bar Association does in fact intend to
again ask for such legislation from the upcoming Fourteenth
Legislature. The bar obviously supports this recommendation,
and hopes this audit finding by the Division of Legislative
Audit will assist the Bar in finding legislative support for
such an amendment to the Integrated Bar Act.

In closing, on behalf of the Alaska Supreme Court and the
Board of Governors of the Alaska Bar Association, let me take
this opportunity to express my appreciation for the manner in
which your Division conducted the performance audit. Randall
Burns, the Bar®"s former Executive Director, has reported to both
myself and the members of the Board that he believed the audit
went well and that Randy Welker, the Anchorage office Audit
Manager and the individual who actually conducted the
performance audit, asked the kinds of questions about the same
areas that he would have asked had the ro3.es been reversed! |
hope your Division has found the Bar®"s staff cooperative and
that you were provided ready access to all that you requested.
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Should you have any questions concerning this response,

please do not hesitate to contact me or the Bar Association
directly.

Sincerely yours

cc: Harold M. Brown
President
Alaska Bar Association

Deborah 0"Regan
Acting Executive Director
Alaska Bar Association

Randy Welker
Anchorage Audit Manager
Division of Legislative Audit

JAR/th
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DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER -CSSB 3(Hess)

SUPPORT

April 17, 1985

CSSB 3(Hess) - "An Act relating to the admissibility of certain
hearsay evidence in grand jury proceedings for certain
sexual offenses and amending rule 6(R), Alaska Rules of
Criminal Procedure.”

This Bill will allow the use of hearsay evide.ice from sexually
abused children in grand jury proceedings. It is an attempt to shield
victims from additional emotional trauma.

Senate Bill 3 will allow an individual trained 1in child abuse
cases who has interviewed the victim to testify in his or her place or
it will allow the submission of a video tape of the interview.
Courtroom atmosphere often inhibits and intimidates the young victims
- particularly one who may be discussing a sexual encounter with a
parent or relative.

This legislation will not result 1in abuse of the grand jury
system and only addresses cases of sexual abuse of minors. Although
the admittance of hearsay evidence is not traditional in grand jury
proceedings in Alaska cases of this type warrant an exception to
protect the victims.



4. The Child in the Courtroom

The child victim or witness faces 3 particularly difficult time in the courtoom. Various
criminal justice system procedures subHect the child to repeated interrogation and a
traumatic ordeal that some experts refer to as a second victimization. Some proce-
dures and laws make it difficult or impossible for the child victim to have his or her
story heard in the courtroom byajudge orjury. Ip addition, the formal procedures in
the criminal courtroom force the child to relive the  !sode of exploitation or abuse in
ahpubllc setting. State legislation addressing these u.fficult issues is described in this
chapter.

Courtroom Procedures Protecting the Child Victim or Witness

Some states h.T'e adopted certain counroom procedures that make it less traumatic
for the child viciim or witness to testify, such as allowing the child to testify, permittin

leading questions, allowing additional evidence, using videotapes and closed-circul
television to record testimony, and removing corroboration rules.

Allowing the Child to _Testif}/ Many state laws reguire that the child pass a specific
set of threshold inquiries before he or she is allowed to testify. The child may have to
show an understanding of the difference between a true statement and an untrue state-
ment and an appreciation of the nature of the oath to tell the truth. Also included are
requirements that the child have an ability to sufficiently recall and relate the details
of the incident of abuse or exploitation. Some scholars of law have characterized this
kind of prejudice a?alnst a child’s testimony as “archaic.” It is important to note
however, that fewer than half the states in the United States have these provisions, and
the Federal Rules of Evidence, applicable in federal courtrooms, presume that every
person is competent to be a witness. _ .
~If the child is allowed to testify, it is still up to the trier of fact (the judge or the
jury) to determine if the child’s ability to recall and relate the incidents and his or her
understanding of the oath to tell the fruth is sufficient to make the testimony convinc-
|Rg. T_hlls IS a guarantee that the child's testimony will be appropriately evaluated in
the trial.

~ The State of Utah (1984, H.B. 209E)recently attempted to address the problem of
prejudice against the child's testimony by enacting the following provisions:

_Notwithstanding any other ﬁrowsmn of law or rule of evidence, a child
victim of sexual abuse, under the age of ten, shall be considered a competent
witness and shall_be allowed to testify without prior qualification in any jud-
cial proceeding. The trier of fact shall be permitted to determine the Weight
and credibility to be given to the testimony.

The agfe of ten isincluded in the Utah statute because of particular provisions of
that state's laws. Actually, any child victim of sexual assault should be accorded this
protection.

Permitting Leading Questions In most courtroom situations, leading questions
(those simply requiring ayes or no answer) are prohibited. A child, however, obviously
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has difficult)- in articulating complete and detailed sentences. Therefore, several
states, including California ?1984 'S.B. 1599) allow that, in certain kinds of crimes,
“the court may in the interests ofjustlce permit a leading question to be asked of a
child under ten years of age."

Allov-'m? Additional Evidence Traditionally, the cri. tinal justice system excludes as
evidence any statements made outside the courtroom. To make it easier for the child,
however. Colorado (§1S-3-41i. §19-1-107) recently en cted provisions that would al-
low as evidence any out-of-court statements made by a child describing any act of
sexual contact, intrusion, or penetration. Most states that have enacted this kind of
legislation have also included provisions such as those required by Minnesota (Chap-
ter 588), which ensure the reliability of out-of-court statements. This is a determina-
tion made by the judge in the case. Such a specific evaluation of .ie reliability of the
statement is critical. o

Similar legislation has been enacted in Indiana (1984. H. 1205) and Utah (1984,
H.B. 209). The Utah legislation contains the following provisions:

(L.) Notwithstanding any other provision of law or rule of evidence, a
child victim's out of court Statement regarding sexual abuse of the child is
admissible into evidence although it does not qualify under an exwtmg hear-
say exception o long as: (1) the child testifies: or'(2) in the event that the
child does not testify, there is other corroborative evidence of the abuse. Be-
fore admitting such a statement into evidence, the Jud%t]a shall determine
whether the general purposes of the evidence are such that the interest of
justice will best be served by admission of the statement into evidence. In
addition, the court shall consider the aqe and maturltﬁ of the child, the
nature and dyration of ti  abuse, the re atlonsh|B,of the child to the of-
fender, the reliability of vhe assertion, and the reliability of the child witness
In deciding whether'to admit such a statement.

~Some states have required that out-of-court statements by children will be ad-
missible if the judge finds, among other conclusions, that * the emotional orzps cho-
logical well-being of the child would be |m?a|red“ by testifying. Maine (.§1205) has
such a law, CAUTION: These innovative attempts to address the needs of the child
victim are being tested by the courts.

Videotaping the Child's Testimony  Some state legislatures have attempted to lessen
the child victim's ordeal of testn‘ymg in the courtroom about a sexual assault. The
State of New Mexico (§30-9-17) mandated that videotaping may be used to record the
child's testimony:

A. In any prosecution for criminal sexual penetration or criminal sexual
contact of & minor, upon motion of the district attorney and after notice to
the opposing counsel, the district court may, for a good cause shown, order
the takmg 0 awdeq?ged d%posmon of anK all%%e victim undey the d’i e of
sixteen yéars. The videotaped deposition shall be taken before the judge In
chambers In the presence of the district attoney, the defendant and his at-
torneys. Examination and cross-examinat.on of the alleged victim shall pro-
ceed at the taking of the videotaped deposition in the Same manner as per-
mitted in a trial under the provisions of Rule 611 of the New Mexico Rules of
Evidence, Any videotaped deposition taktn under the provisions of this act
(this section) Shall be viewed and heard at the trial and entered into the re-
cord In liey of the direct testimony of the alleged victim.

_B. For the purposes of this section, “wdeotaﬁed deposition” means the
visual recording on a magnetic tape, together with the associated sound, of
witness te_shfymg under oath in the course of a hudmal proceeding, upon oral
examination ‘and where an opportunity Is given for cross-examination in the
Presence of the defendant and intended t0 be played back upon the trial of
he action in court. _

C. The suFreme court may adopt rules of procedure and evidence to gov-
e and implement the provisions of this act.
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ARTICLES

NEW HEARSAY EXCEPTIONS FOR A
CHILD'S STATEMENT OF SEXUAL
ABUSE

Glen Skoler™

Introduction

Within the last two decades the American consciousness
has r_rraduall faced the grim reality that each year approxi-
mately 400,000 children are sexually abused. 1 This realization
has led to increasing criticism of the legal profession for its fail-
ure to effectively resRond to this pervasive social problem.2
Some commentators have even suggested that legal interven-
tion in response to child sexual abuse often constitutes a second
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2 The John Marshall Law Review |Vol. 181

victimization of the child.3 Such critical commentary has in-

spired several reform proposals designed to mitigate "both the-
incidence and consequence of child sexual abuse.4 This article
will assess one of these reform proposals: a new hearsay excep-

tion for a child's out-of-court statements of sexual abuse.

To this point, this new hearsaY proposal has taken two quite
different forms. The first variant would simply create a new
hearsay exception for a child’s statements of sexual abuse.b
Washington6 and Kansas7 have adopte;’ this alternative and
their inSpiration has stimulated interest and advocacy in other
jurisdictions. The second variant involves the use of videotaped
Interviews and depositions which insulate the child victim from
the trauma of open courtroom testrmon%/ The taped proceed-
ings allow for substantial cross-examination but not drrect con-
frontation.0 This approach, to a varying degree, has been
adopted in a few states.9

The proposed hearsa¥ reform will be analyzed from a
B ¥cho Ie%al pers pective. The issue will be crrtrcally evaluated

h on the basis of current Ie%al theory and case aw and on
the basis of our current understanding of child psyc ofog¥
the complex dynamics of sexual abuse. Part | briefly outlines

0?] 'Tll Arsosault of Ch(ﬂdée zi % Lescents %mbBeurrgesT?NrcAe

?a te(?mﬁn Q %/ ghecgr,BJdrcaturH 3?099

7 - Melton IVr nerrer an tltell) endment: A Psycholegal
ur

Wi
e O

gte |D|Jen§ Nelton Proée
t rt 5585 N ?J Procee r{ég
L?W ra note 2, Par er Chi
a o e Newsp a er o V. errorCor.{
8er rssentrng excluer n orderin trial of defendant charge thrape
three minor girls upheld).
4. ABA Recommendations, supra note 2.
5. Some ¢ mmentators advocate a new addrtronal exception to the
hearsa ra thers suggest ex sron tere stae (ha g\w to In-
clude the naméso C ﬁexua Use. r.C nessel
ARGt S0 rtraeat LR
8 ﬁjusOut oR ourt tate ento|( glxu use rras n ChrldSex@al
buses and the Law, supra note

6. Wash, Rev. Code Ann. §9A44120 Sugg) 1982).
Kan Stat. Ann. §60-460(dd)

1.

8. lbar The Protectron ofa Chrld ictim 0f a ?exual OJf nTe In The
F(’:(Ir%1 rLrjg ICert osutert]estr Ov?ne |'ouretvb 977?%2% gidd CR r(t)rlnce%tl
59 %i Sueéezrinraotercrted as Pro garent(v,hrld ncem] 1F§arker %hrla1 It-

9’ e elr however, state. depo%Jtron grocedures preserve the de
fendant’s fu rr hts f0 con rontatronr cross-examination. See, e, F
Stat. Ann, § g eé ) Mont, C?de Ann. §46-15-401 (19 81)
glltélszCr( Bed) (Dist. Ct) e29.1 1980) implementing ™N.M. Stat Ann.
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the modern approach to dealing with the problem of child sex-
ual abuse, emphasmng developments and rationales which
have led to the proposed hearsay reform. Part I details the two
variants of the proposed hearsay reform. Part I1l explores the
constitutionality of the new ﬁroposals, primarily by considering
the relationship between the Confrontation Clause and the
hearsay doctrine. Part IV suggests two important theoretical is-
sues raised by the new hearsay exceptions: 1) whether the
traditional rationales which underlie the hearsa% rule and the
Confrontation Clause retain their validity when the out-of-court
declarant is a child victim of sexual abuse; and 2) whether the
balancing of competing individual ngz,hts and societal interests is
adequately resolved Dy the essentially evidentiary approach
which the Su?reme Court has used to reconcile the hearsay rule
with the Confrontation Clause. Part V uses the legal critéria of
the hearsay rule-Confrontation Clause aggregate, necessity and
indicia of reliability, to organize a brief review of the psychologi-
cal evidence which may speak to the merits of the hearsay pro-
posals. Part VI summarizes the results of this psychd-legal

analysis and favors further implementation of the "proposed
hearsay reform.

. The Need Fcr Reform

In recent years members of both the legal and mental health
professions have carefully documented the general problem of
child sexual abuse which includes society's long refusal to
reconginze this problem, the power of the incest taboo, and the
dKna,ch_s which typify sexual abuse and incestuous families.10
The initial efforts to confront the public with the issue were well
justified in a society which denied the reality of widespread sex-
ual abuse. Hlstorlcally,,ngmore appears to have heen the most
influential legal authority fo formally discount such reports. In
his treatise on evidence he supported his highly personal and
prejudiced heliefs with questionable, inaccurate and sometimes
purposely distorted "scientific evidence." 1L Due, R_artly, to Wig-
more's influence, some states still require that a child’s report of

tler, C ' Sj 978): DeFrancis, Protectin
S. Butler, Conspiracy o it| nbceAg ) g

Chag'_vfc%lmg fJQex n%es omrfep zj ults”' American Humane As-

|
te
'g‘%cuitlonfl% . J. Herman, Father-D thterIncest 16%; exyal As-
u
1

[

t 9|Idren nd Adolescents, supra note 3, The Sexu
Vlctlmo?og 83 Kouth (S%u(itz eg. 1880); Katz, Inc%stuous Families, 1Det. C.
ke 1o 11883) _ |
.11 See Beinen, A Question g

f
Smenm.@9 gnty mQSectmn 924

Rev.

Credhbllit - John Henrg Wiegmgre's Use of
a 0fthe Treatise on Evidence, 19Cal. W.L.

er'/ 1l |tts'*' vy i
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sexual abuse be independently corroborated.22 From the psz/-
chology perspective, Freud was the most influential figure fo *
deny ‘patient reports of child sexual abuse.l3 He initially be-
lievedthe reports, but then attributed them to universal incestu-
ous fantasy.t Freud’s theory of the Oedipal complex vomld
become one of the central tenets of psychoanalytic theory.

~Our society unquestionably lives under the authority of the
incest taboo and has developed strictures to proscribe and pun-
ish child sexual abuse.15 The power of the taboo, however, ac-
counts for the paradox that society not only outlaws child sexual
abuse, but also denies its threatening reality. In ?rlor years, the
issue of child sexual abuse was brought héfore the public only
bydp_rofessmnal commentators. Recently, however, the mass
media has recognized the enormous societal interest in the an-
cient taboo. Today, it is cultural commonplace to see both the
victims and perpetrators of incest, along with their therapists,
apﬁearmg on national talk shows.16 In manY American cities
school children are informed of the dangers of sexual abuse and
are urged to rePor_t such incidents.l7 While these prog_resswe
changes do not gplfy the general societal response to child sex-
ual abuse, they do répresent a marked reversal of the long pro-
cess of societal denial.

One of the major consequences of our chan mq attitudes is
that the P]roblem is slowly being shifted from the legal profes-
sion to the mental health and ‘social welfare systems. Tradi-
tional legal intervention, emphasizes punishment of the
offender over protection of the child.18 Several experts believe
that this type of intervention constitutes a second or double vic-
timization of the child.19 The victim ma}/_ feel punished when
removed from the home, guilty for reporting the offender, and

12. Lloyd, The Corroboration ofSexual Victimization of Children, Child
Sexual Abuse and the Law, supra note 2, at 103,

13 See infra notes 168 to 202 and accompan;mg text. _

. S.Freud, An Autobiography M y (1925);7S. Freud, The History

ofthe Ps choanalym MoveEment :

15. S. Freud, Totem and Taboo (1913). ,

16. Within, the last year child sexual abuse has als? been the sub&ecté)f

?é)emal news f.? tures,a T.V. movie and even a popular situation comedy

T B voune chi | abuse is phrased in terms of “touchi

or young, children, sexual abuse is phrased in terms.of “touchin

that fe(fl u¥100n1gfortab|e” or "%ood I%J(p%lng.p na "had t ucﬁmﬁ," Pri atg

Eﬁ{}ﬁg Stme body are sometimes called “red Tight" areas where the touching

18. Kapz', supra note 10, at % Innovations inthe Prosecution of Child
Sexual Abuse Cases, National Legal Resource entTr fordChlld A(i-
vocacy &Protection, Amer- an Baf Association (J. Bulkley 3d'ed. 1983).
terestonl el G-?'dﬁieg‘w@'%eeﬁt%n&“' BEyehiegal Bieina. supta
note 3; ParLer, Chiw (eNitne ses, g’upra not’e%. yehoes  SUP
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responsible for destroyln? the family.20 Progressive programs,
now try to remove the offender from the home rather than the
victim.2L Subsequent intervention often involves famHY and in-
dividual therapy, with the objectives of returning the oftender to
the home, improving the spousal relationship, and reversing the
“incest dynamics" within the family.22

The foregoing is offered as a preface to emphasize that any
need for hearsay reform to facilitate the prosecution of child
sexual abuse does not |_mpl¥ that prosecution is always recom-
mended. Usually individual and ramily treatment will be the
?referred Intervention dePendmg on the particular strengths of
he offender and the family for positive change. Legal coercion,
however, such as the threat of prosecution” or imprisonment,
often serves as an effective catalyst to initiate treatment. There-
fore, the ability and willingness of the state to move forward
with an effective prosecution has suddenly become a shared
concern of both the legal and mental health professions.

RationalesJ0t a New Hearsay Exception

Child sexual abuse cases are generally considered difficult
to prosecute.23 Often the only witnesses to the incident are the
adult perpetrator and the chifd victim. Depending on the type of

20. Goldstein, Freud &Solnit, supranote 19, at 64; Sexual Assaultof
R RS LN
lated 10 e?laln |rhp%?t’(ﬁ/nar’n| J)W%m m.aEJ.Pnropnateyplace agreatp eal of
resgonm llity and blame on the incest victim.

L. InnoXéa.t ns in the Pros%u’\hlon 0] Child S w buse Cases

Current F?rogragn0 Mo%rgfs |%B§g§)ia¥aw%ﬁta{ﬂg éﬁ”g

22. Giaretto, Hymanistic Treatment of Father-Daughter Incest, 1 Child
Abuse &Ne Iect%ﬂ 93% (5|aretto angd § [ol, oo?dmate(féommumﬂ
r9e7a nt o flncest, In eXUMAES uItoé(g‘ IFIren and Adolesce FFZ
1978): Katz, supra note 10: %c arlane & Bulkley, supra note 21. Otfend-
IS, Nowever, are not as amenable. tp treatm.entfa one might expect. The%/
tend to use a stron system of ﬁ ialan rathnagatmn to-account for their
mawo]pnate c1on cts with chil rfn jama aH r%tmnahzanon are com-
P]o defenses. . gfplca excuses include claims that t gdoerﬁetrator as ;t).er-
ormin medrjc I"or hygienic eramlnatmn was conducting sex educa 'ﬂ”
and. ch ? in OLSlﬂnS 0 seﬁua activity, It I1s also common to accuse t ﬁ
victim ot 1yl % elfig. sexua X provqcatiye qr takin revengﬂe rfor arenta
d#smplln_e. Ihoug_h treatme tcar\ e erfective, some lever o ? reion IS
orten Jnigially (e(ﬂ ired. . A pre-tria d|vers_|onv8rocan m \% Ich offers treat-
ment In [leuo ;[)ose?unon 1S ONe 1Iternat|ve hich has been successfugl
used to Insyre the offenders Hnm mvestmen{ In the treatment ;[)roce .
Post onw&téon alternatives offer other means o re%%|r|§§teat ent for the
orfender. ABA Recommendations, supra note 2, at 24-26. See also Innoya-
tions in the Prosecution of Child Sexual Abuse Cases, supra note 18.

23, See Child Sexua}Abuse and the Law, supra note 2; ABA Recom-
mendations, supra note 2.

sypra note atz, smgpra note acFar
Abuse: AB Overview o
Sexual Abuse, I, J. Hum. Sexuality & Soc. Work (1
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sexual contact, corroborating physical evidence may be absent
or inconclusive.4 It is not unusual for a child to retract a true
report of sexual abuse due to guilt, fear of reprisal or anxiety
that the offender will be sent toprison.2> When a child retracts
his report and refuses to testify, that child becomes unavailable
as a witness.2 The child victim may also be rendered unavaila-
ble as a witness due to his “extremely tender Years."27 Under
such circumstances, the child's prior out-of-court statements are
often the only probative evidence available. These factors make
it difficult to prosecute a child sexual abuse case. The use of a
child victim's out-of-court statements would enhance the prose-
cution of an alleged child abuser without violating the defend-
ant's constitutional rights.

Even if the child is legally available to testify as a witness,
there are many factors whic sugqest that the “child’s out-of-
court statements may be inherently reliable. Indeed several
commentators question the reliability of the child victim’s testi-
mony in an open courtroom.28 In addition, there are cognitive
and developmental limitations which constrain the child's abil-
ity to relate events under the pressures of cross-examination.?
Because of these emotional and cognitive factors, a_child’s out-
of-court statements of sexual abuse may be more reliable than a
child's actual in-court testimony, regardless of the child's availa-
bility as a witness.3)

_Another rationale for creating a new hearsay exception for
child reports of sexual abuse is to-avoid the trauma of trial prep-
aration and testimony.3L Conceivably the trauma could be so se-
vere as to render the child’s testimony unreliable or render him
unavailable. Many child advocates feel that the victims should
be s,[oar,e,d the trauma of testifying regardless of the issues of
availability or rel_labllltg. Chief Justice Burger expressed the
common held belief that, the experience of testifying in an open

24. Lloyd, supra note 12. _
%g gee infra notesR67 to 1678an4d aczcompanymg text, b .
. .oee, eg. Fed. R. Evid a witness "lipavailahle” when
'F‘)pzedr3|l tﬁielFlé%?» sﬁleg to test?’fly"). geé a”sg S(tate v. M ﬁjd]eton,% Or. 4 e] 65(%
27 United States v. Nick, 604 F.2d 1199, 1202 (9th Cir. 1979).
28. Melton, Fgﬁcledural geforms, supra note 1‘3 at 184.& :
elton, Children's Competency. to Testify, 5 L. & Hum.Behav. 7

(19%1) [Mere?naftercqte(q as Mgwon, Cﬁ/ll(ﬂen’s (%mpetencﬂ. snav

30. Melton, Procedural Reforms, supra note 3, at 189,

3L Melton, A Psgchole%al Dilgmma, supra note 3 (,discussinf% the con-
tr.ov.er/w. over the preSumed trauma of testimony for child
victim/witnesses).
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courtroom “can be devastating and leave permanent scars.”2

There are three rationales which are gfenerally offered In
support of a new hearsay_exception for child reports of sexual
abuse. The first rationale is necessity. The second rationale rec-
O%HIZQS the inherent reliability of the child’s hearsay testimony.
The third rationale acknowledges the need to protect child vic-
tims from the trauma of courtroom testimony. These rationales
support the argument that a new hearsay exception for child re-
ports of sexual abuse is necessary, inherently reliahle and
serves a sound societal interest in protecting children from
"devastating" and “permanent scars."

Is A New Hearsay Exception Really Necessary?

Even if the reasons for admitting a child’s out-of-court state-
ments of sexual abuse into evidence are persuasive, there still
remains the question of whether a new exception to the hearsa
rule is necessary to accomplish that purpose.3 In the past,
hearsay has been admitted under the tisditional exceptions to
the hearsay rule and more recently under modern residual or
*catch-all" exceptions.34 Reliance on the traditional hearsay ex-
ceptions to admit child statements of abuse often results in™tor-
tured" interpretations of the traditional exceptions.3 The use of
the excited utterance or res gestae exception demonstrates the
wdlmal system's frustrated attempts to stretch a traditional

earsay exception to cover the pervasive and unique problem of
child sexual abuse. In the course of expandmgi the allowable
time intervals for excited utterances, some courts have demon-
strated a good_understandm? of the dynamics of sexual abuse
notm? that children may nof immediately complain because of
threats, fear, guilt and other pressures to keep the incident “a
secret,"3 Other courts have observed that “children of tender
years are generally not adept at reasoned reflection and the con-

2. Globe N V. ior Ct., 457 U S. 1982) (Bur-
3 g’isosbeentine Ispaper Co. v. Superior Ct., 457 U.S. 596, 608 (1982) (Bur

er, J,

gt 3343368u|k|ey, supra note 2, at 353; ABA Recommendations, supra note 2,
curistantes o1 estl (s chl Stetaments oFaBiual SEee Lod be parl
ted Into evidence r the following exceptions of the federal hear
rule:. Fed. R. Evid. 803(1) (present Impressian); Fed. R, Evid. 8
excjted utterances): Fed. R. Evid. . en existing mental emotiona
r ical condition); Fed. R, Evid. g03(4) (stat [

medica d|a9noss 0f rte trglfnt)' Fed,

Bl

exceptions, r.e., the “catch-all"): Fed. R. Evi

WXI'[n SS as non-%earsayf; Fed.)R. eEvid. gw
3. Bulkley, sugra note 2, at 153,

36. 1d. at 156, 163 n.29.

r testimony).
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coction of false stories under such circumstances.”37 Despite
such an enllaghtened approach to the problem, courts are still
Placed in a difficult situation when the Aaditional exception is
he onl%_means of admitting a child's statements of sexual
abuse. Either the court is bound bz_the inherent limitations of
the excited utterance exception, which does not and cannot fit
even the typical report of abuse, or the court is forced to liber-
alize the exception until it has lost its ongma,l meanlng. Thus,
courts have admitted “excited utterances'Iwhich have been the
subject of much reflection and which have been uttered days,
weeks and even months after the “startling event."3

After considering the limitations of the traditional hearsay
exceptions some commentatcrs have urged liberal use of the
moder residyal or catch-all exception to admit child reports of
abuse into evidence.9 Most residual exce?tlons, however, are
still “exceptions in search of arule,”40 Courts vary in their inter-
pretation. While the interests of justice may be served by ad-
mitting reliable hearsay on a casé by case basis, there appears
to be no clear understanding of how a new hearsay exception
could be established under the residual exceptions—if in f ct
that was ever the drafters' intent. Another drawback to reliante
on the residual exceptions is that they are too strict. In certain
instances the_?/_ are stricter than Confrontation Clause require-
ments. Specifically, it is unreasonable to require that a child's
statement be “more probative on the point for which it is offered
than any other evidence which the proponent can procure
th_rou?h reasonable efforts."4? Moreover, residual exceptions
will often face Confrontation Clause challenges, and still courts
seem confused about the relationship between the two.42 There
IS some Ianguage IN ohio v. Roberts43 Which su?gests that "indi-
cia of reliability” may be established differentially, depending
on whether the hearsay falls within a firmly rooted exception.

Given the present confusion, to assume that the residual ex-
ceptions are adequate to comprise child reports of sexual abuse,

3(] Sodlo v, Territory, 12 Ariz. 36, 94 P. 1104.&1903) (utterance .of minor
child n ?( not he contémporan (H_S with event jn or 65 tg%ea mss@e ?g
Hsduﬂﬁ s;%ﬁg)gemoreme itated)! Lancasterv. People, 200 Colo. 448, 450, 6
i) Eiulklegl, supra note 2, at 156, 163 n.28.

e

39. ABA Recommendations, supra note 2, at 35 Child Sexual Abuse
and the Law, supra note 2 at 158-61.

Twéogx%%ﬂ%{éigefﬂ'sEﬁﬁgFﬁeé%daggu'fe;%zpﬂf’Y”ﬁ F°Lg“§eg?%8¥a(%§seﬁfs?_y R“lle:
resid1[1avgyceeptlgér}seser'Feedr.eﬁ’. Evid gO’;(ﬂ??(]b% a‘uﬁ 88hr(b])(%]))(éf.”mpt ‘
42. Sonenshein, su?ra note 40, at 895-98.
43. 448 U.S. 56, 67 (1980).
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Is merely to sa thatJud%es, without guidance and with varying
appreciation of the problem of child ‘sexual abuse, will decide
these issues on a case by case basis. The theoretical issue of
whether the residual exceptions will finally put an end to the
common law tradition of individualized exceptions to the hear-
say rule is an important issue.44 The need, however, undec the
present law, is for a new exception.

[l. The Hearsay Proposals: Two Varlants

~ Washington and Kansas were the first two states to recog-
nize the need for a new hearsay exception.45 The Washington
exception requires that the child victim be under ten years of
age and applies only to incidents of sexual contact.45 The court
must find that the time, content and circumstances of the child's
statement provide sufficient "indicia of reliapility." If the child
IS unavailable as a witness, then corroborative evidence of the
act must be established.47

The Kansas statute,40 on the other hand, is not limited to
sexual abuse but includes criminal proceedmﬂs, as well as child
deprivation_and need of care proceedings. The court must find
that the child victim is unavailable as a witness, that the state-
ment is "apﬁarently reliable,” and that the child was not in-
duced to make the Statement.

Both statutes were drafted with th, knowledge that this
new type of admissible hearsay would be sub{ect to Confronta-
tion Clause challenges. Doth Statutes adopt the standards set
forth in onio v. Roberts for i -solving Confrontation Clause chal-
Ien,?es_to_the hearsay n i ' Conceptually, the statutes are
quite similar but there are differences. The Kansas law requires
a finding of _re|labl|l'[¥_, while the Washington statute requires
not only indicia of reliability but corroborative evidence of the
act when the witness is uriavailable. This additional require-
ment for corroborative evidence not only acts as an added guar-
antee of trustworthiness, but also addresses the due process
problem of convicting a defendant solely on the basis of hearsay

44 ABA Recommendations, supra note 2, at 35 Child Sexual Abuse
and the Law, supra note 2, at )

45, Wash. Rev, Code Ann., §9A44.120 (West Supp. 1984), Kan. Stat,
SR, S B o
& \lAé'ash. Rev. Code Ann. §9A44.120 (West Supp. 1984),

4. Kan. Stat. Ann. §60-640(dd) 51983).
49, Ohio v. Roberts, 448 U.S. 56, 67-68 (1980).
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declarations.50 Interes_tm?ly, the Kansas law requires unavaila-
bility, while the Washington law does not. The Supreme Court
has ‘held that subsequent cross-examination of the declarant at
trial satisfies the Confrontation Clause.5l Nevertheless, the
state or federal jurisdiction must establish some provision for
admitting the evidence under the hearsay rule. It s difficult to
discern from the Kansas statute whether the drafters of the pro-
vision erroneously considered only onio v. Roberts?2an unavail-
ability case, or whether ther inténded to exclude the hearsa?/
declarations of available child witnesses. The statutes also dif-
fer in that the Washington law is limited to only incidents of sex-
ual abuse and establishes an age limit of nine, a time which
precedes significant developmental gains in cognitive, social,
and sexual maturity.53

Aside from these differences, however, the Washington and
Kansas laws are basically the same. Both laws recognize the
need for and establish a new hearsay exception ior a child's out-
of-court statements of abuse. Both Clearly rely on the necessity
and reliability standards of onio v. Roberts a5 a means of with-
standing Confrontation Clause challenges. Whether these laws
will ultimately be upheld as constitutional is still a matter of
speculation.

Child Courtrooms and Videotaped Depositions

There is a second type of proposal for admlttln&_a child’s
statements of sexual abuse into evidence. Although this Prop_o-
sal involves admitting hearsay testlmow, it is conceptually dif-
ferent from the approach adopted by Washington and Kansas.
This second Froposal has many variants, but generally involves
the use of closed circuit or videotaped interviews and deposi-
tions which are offered into evidence at the criminal trial. Such
Brocedur_es_ us,uall)( permit cross-examination of the child victim,
put prohibit direct confrontation.5 The child victim is thereby
insulated from the trauma of repetititous courtroom
testimony.%

50. This “corroboration” reguirement should not be confused with t
contr?v_ersml favs re({umng a(ﬂHtlona? evidence to 'tcorroBorate'Q| tWe chﬂg

Corgg all{l]alntls aCCO'llj\ln ill. 402 U.S 6F2\$l971 Californi (8'7 929U3 143
elsonv. I, . coalliornia v. sreen

1) on zsz“?fg@%en?famn%%% o, b BTl T
52, 448 U.S. 56 (1980).

53. See infra notes 168 to 202 and accompanying text.

54. Libai. supra note 8 Parker, Child WitneSses, supra note 2: Provin
Parent-bﬁﬂd Fnc%st, sugra note § P g

55. See supra note 3L

VW .
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This second proposal takes many different forms, ranging on
a continuum from a formal deposition with full cross-examina-
tion in the physical presence of the defendant, to a videotaped
interview in a I?\Xroom between the child victim and a trained
social worker.5% Modern commentators who favor such alterna-
tives often credit David Libai5/ for underscoring the p||%h'[ of th
child victim-witness and initiating Iegal reforms. After docu-
menting the problem of child sexual abuse and notlng the often
deleterious effects of classical legal intervention, Libai offered
several proposals to protect the child victim in the course of le-
gal proceedings. He urged that the initial interview 'ith the
child victim be conducted by a specially trained police officer
and that the interview be taped and later admitted into evi-
dence.X He also suggested that under certain circumstances
the child victim should be declared unavailable to testify. An-
other Libai proposal involved a special child courtroom ‘which
would ensure a less intimidating environment.5

. Inspired by Libai, Dustin Ordway advocated that the child
victim's only contact with the Ie%al system be through a social
worker.6) All interviews would be taped. If legal proceedlngs
progressed, all inquiries would be submitted by attorneysto the
social worker who would then question the child. Afterviewing
videotaped responses, attorneys could again submit questions
through the social worker until the social worker felt that the
limit of reasonable inquiry had been reached. Ordway's is one
of the most liberal and non-traditional proposals and, according
to Ordway, should apply only to incest cases.6l

One of the most recent, comprehensive and scholarly pro-
Posals has come from Jacqueling Parker.62 He model dct re-
ines and augments several of Libai's proposals. She advocates
that the child be protected and interviewed by a child hearing
officer (CHQ) whao is an attorney, specially trained in child psy-
chology, social work, clinical intérviewing, and nursing. Parker's
is a far rangm% proposal which allows the court to make various
modifications to standard procedures at which the child would
normally be required to testify and submit to cross-examinatjon.
One such procedure would be a SR_emaI dePos_ltlon taken in a
child hearing courtroom (CHC) which would include only the

56. Proving Parent-Child Incest, supra note 8.
57. See Libai, supra note 8, at 1000.
5 H'atllgff'zs The defend Id be required to be seated outsid
. af 1014-25, efendant would be require e seated outside
the6phy5|caf_ presence ofet%e Chl|%, tbehing a oneqway m?rror.
69' Proving Parent-Child Incest, supra note 8.

62 Parker, Child Witnesses, supra note 2
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Jud%e, child victim, CHO, and perhaps a trusted adult."3 The de-
fendant and members of the public would sit behind a one-way
mirror. Actual questlonlng both on direct and cross-examina-
tion would be conducted by the CHO or by the parties’ attor-
neys, with the CHO reserving the right to disallow or rephrase
questions which are too harsh or upsetting for the chila, This
special deposition would be admissible in lieu of live testimony
under the rationale that, by partlmpatm? in the deposition pro-
cedure, the defense has waived the right to an% furter cross-ex-
amination, and that the ﬁudge,, by granting the request for a
deposition, has deemed the child Bsychologlcally unavailable’
to testify at a subsequent trial.64 Under the hedrsay doctrine,
the depasition would be admitted as prior testimony based on
the unavailability of the witness, In addition to this deposition
procedure, Parker would also allow for testimony at trial, but
only in the special child hearing courtroom. Eveén during this
phase of testimony, Parker su %ests that portions cf taped inter-
views hetween the CHO and the child victim could be intro-
duced in lieu of live testimony when questions during cross-
examination have previously been posed by the CHO in other
taped roceedm?s orinterviews.6 Parker also advocates expan-
sion of the sponfaneous utterances o res gestae eXception to the
hearsay rule to include child reports of abuse.66 This additional
proposal is similar to the Washington and Kansas state laws; the
difference is that Parker would simply expand the res gestae €x-
ception rather than trying to eStablish a new hearsay
exception.6/

The public policy interest in protecting child victims of sex-
ual assault is not limited to the United Stafes. In fact the United
States would be rather embarrassed to compare its treatment of
child victims to that of its European allies.t8 However, foreign

6
To :77|' t 4 states, h type of provision whigh all

. To at least 4 states have.spme type of provision whigh allows

Le y|deota e(ti,geposmon ofacﬁlf wctﬁﬁpof sgiu Iaguse. §.ee supra

note 9. New ! a rﬁ)

Mexico, for example, provde%t at such a eﬁomﬂq JS ad |F-
B S i e T e e
Ponaﬁh m, I\? f? CnmgP gslst. t’% Ruqe 51 l%{} mé L However, un-
dk? Par e[)s Mode| Act. th rgebw exu:(i statute StH) (Ijates that the
efendant egresent, represente 8/counse and given an adequate oppor-
tHnIt to.cross-examine at the deposition. Even he course of draftin
this roY,lsmn, Serous quesﬂons Were rajse %outt e 8onst|tut|ona IIX
notr c.|r|ngaan_ava||abe |tnefg to confront the accused at trial. Sec Infra
text accompanying notes 6/.to 167.. _

8. Scandlna,vlefn countges, which have preserved the rl%ht to confron:
tation, use specially trained police women 'to Investigate child re- jrts of

< m— ]
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judicial systems are not constrained by the Confrontation
Clause ofthe sixth_amendment of the United States Constitu-
tion. To institute similar systems in this country, one must ad-
dress the complex and confusing relationship between the
hearsay doctrine and the Confrontation Clause. Although
Libai's'ori®inal proposals have stimulated much interest in this
country, Parker G)accuratel;( notes that his legal analysis is out-
dated and weak, Rartlculary In his attempts to analogize be-
tween the sixth and first amendments. Subsequent
commentators, like Ordway and Parker who admire Libai more
as a child advocate than a legal scholar, have adopted Libai's
reform proposals while developing more updated and convinc-
ing rationales. Their arguments for admitting into evidence
taped interviews and special depositions are, on the surface,
very seductive, and are as follows:

In Ohig v. Roberts the SuP,reme Court aPproached the problem of
reconciling the Confrontation Clause with the hearsay rule by es-
tablishing~the criteria of unavailability and indicia of reliability.
Proposals for admitting into evidence taped interviews and special
depositions meet both 0f these tests. The unavailability test is met
because the nature of the crime and the trauma of subSequent tes-
timony renders the child victim “psycholg |call¥_unava||ab|e.”
Even 1f the child is literally available to testify at trial, surely the
societal costs of traumatizing child victims are just r.s severe as the
undue delay or cost of obtaining out-of-state witnesses. The relia-
bility test is also fulfilled becauSe specially structured taped inter-
views and depositions which Pr,owde for the substantial equivalent
of cross-examination, imbue this type of hearsay testimony with a
very high degree of reliability.. This degree of réliability, provided
b%/ subStantial cross-examination, even exceeds the réliability of
other hearsa}/ exceptions, which have_been admitted in the past
over Confrontation Clause challenges.0

child sexyal a L18¢. In Stockholm these special agtuall
urses. Thec |dss.5 tements are, tape recorged w g ['of reducin
the need for t (f §h| to re eaf ('f sto%. elton, PJoc ural Reform
supra note 3, at 185195 n, 8. En zi\,n provides that the %posmono a child
may be admitte mtoewden?el ieu of live gstlmorp]yw nthﬁ.ﬁﬂur}. inds
ﬁw enc tn?t the ﬂr WSS of testifying wou en% %rt e child's lite. or
ealth. Parker, Ch lﬁ esses, s Fa note 2, at 680. .em.osté)éo ressmi
sr¥stem or?rofe ting chi vm}lms sexual abuge w?g ma Itut Srae
In 1955, Melton, Pro quraIR _?rms, upra note 3, af 185,195 nn. 4-7"In an
sex oflense case involving a child under 14, a specially traine %outh examn-
mermterwewi]the child.”No mfer{oHanon %ft e chi ortestd on bly, im
may occur without the zwm\fa of the yout ﬁxamlner. Children testify in
Bn 14% of the cases. ualyonlgthe out Sﬁal W.er.%) ez%rss In coyrt.
.Reifen, Court Procedures In’Isra€l to Protect f< ictims of Sexual As-
saultin 3Victim ol,ogy:_A New Focus 106 (I. Drapkin &E. Viano eds. 1975).
69. Parker, Child Witnesses, supra note 2, at 646-47.

cnlh RURBE b8 st o U SR O B e
gf Parker only brie E{Ogeferences Roberts. She does cite, however, the

line 0f cases Iead%g to Roberts. Relying on earlier commentary, she pri-

lice offi
Ollttlﬁ tqh |cerg1 arf
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There are several problems with this reasoning. These
problems will be analyzed in the next part which discusses rob-
erts and the Supreme Court’s attempt to reconcile the hearsay
rule with ‘he Confrontation Clause. The two hearsay proposals
for child victims of sexual abuse, one establishing a new hearsay
exception and the other advocating the use of special deposi-
tions, rely on robertsfor theirjustification. An understanding of
the Court's approach in roberts therefore is essential to assess
the constitutionality of these two new hearsay proposals.

”l Hearsay,the Confrontation Clause and CROSS-
EXAMINATION

_Reconciling the Confrontation Clause with the hearsay rule
IS a complex and confusing problem.7L In fact, there have heen
only nine major decisions rendered by the Supreme Court on
this beJEC'[ since 1965.72 The Court itself has acknowledged the
slow formulation of a clear policy:
True to the common-law tradition, the process has been gradual,
building on past decisions, drawing on new experience, and re-
sponding to channg conditigns. The Court has not sought to
“map out a theory of the Confrontation Clause that would deter-
mine the validity of all hearsay ‘exceptions. " 73

The common-law doctrine against hearsay is riddled with
exceptions.” The Confrontation Ciause of the Sixth amendment
states: “In all criminal prosecutions, the accused shall enAqy the
right. . . to be confronted with the witnesses against him."7
Taken literally, the Clause would render all hearsay exceptions
inadmissible.” This approach has long been rejected by the
Court, which instead mter?rets the Clause as reflecting a “pref-
erence for face-to-face confrontation at trial, and that ‘a primary
interest secured by (the provision) is the right of cross-examina-

marily views unav%ilabi it .f?s the touchstone of the Confrontation Clause
while’minimizing the reliability 1ssue.

71.. Few tasks in criminal evidence are morg perplexing than to de-
e eﬁlect oPthe Confr ntate\on anu e osft e glxt mendment

sCr he ﬁh
the hearsay doctrine. Signals from the Supreme Couyrt point In
Hﬁ?erent dlrect|o¥1s, ﬂwe V|ewsg Tﬁ omment tors.pJﬁF.gr, ?u@J WE‘HE tue
subhec% IS as pote t|aty\1ast s the earsa¥ octnﬁ itself, benchmarks
In the form of authoritative decisions are Tew and far between.
4D.2L0taisell %C. Mueller, Federal Evidence §418 at 123 (1980).
72. 1d. at 133,

39973'.8%& %650(?8%)448 U.S. 56, 64-65 (1980) (quoting California v. Green,

74. Fed. R. Erg. art. VIU, Advisory Committee’s Note, Introductor
Note, at %8 (\K}est 1%75?. Y y
75. US. Const, amend. VI.

to r7 .. V
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i
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tion.” "G The right of confrontation is not absolute and may give
way to competing public policy interests.7/ In those nine ‘cases
since 1965, the Court has tried to reconcile the Confrontation
Cl?'useYGNIth the hearsay doctrine and considerations of public
policy

Ohio v. Roberts'o represents the Court's most recent at-
tempt to accomplish this difficult task. Roberts, aIthou?,h the
leading case, is not original in its analysis or interpretation of
the Confrontation ClauSe. Rather it represents an articulation
and clarification of themes developed in prior cases. In Roberts,
the Court noted the divergence of scholarly commentary and
forcefully stated that it does not intend to “start anew" its Con-
frontation Clause analysis.8 Therefore, roberts may he consid-
%rled "hlgglhly significant as an expositor of the Confrontation

ause.

The facts in roberts are notable in that they differ markedly
from the fact situation which will usually be presented under
the two new hearsay proposals for child réports of sexual abuse.
Roberts INVOlved prior (prellmmar)( hearin ){ testlmonyro_f a wit-
ness who was physically unavailable to tesfity at trial. This form
of hearsay is different than the type of “excited utterance"
which would be admitted under the Washington and Kansas
state laws, It is also different from formalized child depositions
intended for use at trial.&

~The Su?reme Court held that the prosecution made a good
faith effort to locate the witness and that the preliminary fear-
|n%test|r_nony, although not formal cross-examination, bore the
substantial equivalence of cross-examination to establish its re-
liability. The Court used the criteria of unavailapility and relia-
bility to set forth a general approach for reconciling the hearsay
doctrine with the Confrontation Clause:

In sum, when a hearsay declarant is not present for cross-examina-

tion at trial, the Confrontation Clause normally requires a showing

that he is unavailable. Even then his statement is admissible only

If it bears adequate "indicia of reliability." Reliability can be in-

ferred without more in a case where the evidence falls within a

firmly rooted hearsay exception. In_other cases, the evidence must
be exXcluded, at least'absent a showing of particularized guarantees

415;?'18%%i85\f).R0bert5’ 448 U.S. 56, 63 (quoting Douglas v. Alabama, 380 U.S.
78. See supra note 71, at 133,

79. 448 U.S. 56 (1930).

80. Id. at67n.9.

8L Louisell &Mueller, supra note 71, §418 at 150 (1980).
82. Ohio v. Robert.-, 448 U.S. 56 (1980).
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of trustworthiness.8

Roberts and the Child Victim Declarant

How well do the two new hearsay proposals for child reports
of sexual abuse conform to the holding in ohio v. Roberts? The
first proposal, established bY Washington85and Kansas,® read
literally, conforms quite well to the Roberts Standards. This Is
not surprising since hoth statutes were carefully drafted wi
Roberts IN MiNd. The Washington state law, for example, admits
sufficiently reliable hearsay whether the declarant is available
0r not. Roberts Seems to require unavailability because, under
the facts of that case, there were no means to confront the hear-
say declarant through the ,oroc,ess of cross-examination. How-
ever, in the line of cases leading to Roberts,& the Court had
indicated that subsequent cross-examination of the hearsay de-
clarant at trial would satisfy the Confrontation Clause, because,
under such circumstances, the defendant does have the oppor-
tunity to confront the witness against him. If the witness is un-
available, then both statutes require a finding of particularized
reliability while the Washmgton state law also requires cor-
roboratinig evidence of the act to protect both confrontation and
due processs interests. Thus, in the case of a hearsay declarant
who does not testify at the proceedmg, both laws appear to meet
the necessity and reliability standards of roberts.

~ The fact that the Washington and Kansas hearsay excep-
tions adopted the Language of roberts, however, does not guar-
antee the .onstitutionality of the new exceptions. Roberts left
mar]P/ questions unanswered. For example, what constitutes un-
availability? In roberts, that issue was clear. The witness could
not be located and the only related question was whether the
Rrosecutlon made a reasonable and good faith effort to locate
er. Nevertheless, there are many different ways to view a child
victim as unavailable to testify. The case of a child victim who is
too traumatized to testify or who refuses to testllfg aP,pears to
constiti e unavailability and is consistent with evidentiary defi-
nitions of unavailability.87 What about the child victim of incest
who retracts her or his storydorlor to trial?8 This situation is a
t){pl_cal one and raises the odd constitutional possibility of de-
claring a victim-witness unavailable due to a formal recantation

83. 1d. at 67,
84. Wash, Rev. Code_ Ann. 8
85, Kan. Stat. Ann. §60-G40(
86. See supra note 58.

87. Fed.R. Evid. 804(a)(2); Fs
88. See infra texi accompanying

9A.44.120 (West Supp. i"mr¥.
dd) (1983).

ed. R. Evid, 804%&)(4).
notes 67 to 1o7.

N (TR
R kAt
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0s a means of admitting the hearsay version of the original
charge. One state supreme court has recently allowed expert
testimony as to whether a child’s recantation of a rape accusa-
tion against her father was congruent with a pattern of in-
trafamilial sexual abuse.09

_Another question pertains_to the good faith effort to make a
child-witness available to testify. In the case of an out-of-state
witness, like roberts, it might ir.colve sending subpoenas and
trying to locate the witness. In a case of child abuse, could it
involve hating to refer the child to a special incest counselor to
help the child feel more comfortable about testifying in court?
And then there is the concept of “psychological unavailability.”
Can an available witness be rendered unavailable to testify be-
cause there is a probability that he or she will suffer psychalogi-
cal damage during the process of testifying? There 'is some
language In Roberts Which suggests that unavailability, in the
sense of physical absence, is not always required. This dictum
referes t0 putton v. Evans,s 0N 0f the' major cases prior to rob-
erts, I Which “the Court found the utility of trial confrontation
so remote that it did not require the prosecution to produce a
se_eml_n%ly available witness." It would be difficult to apply
this dictum to cases of child sexual abuse in which the child vic-
tim is usually the key and often the only witness against the de-
fendant. Naturally, many child right's advocates and mental
health professionals would like ail of these questions regarding
unavailability to be resolved ir. favor of the child victim. rob-
erts, however, left most of these questions unanswered.

~ There are just as many unanswered questions regarding
“indicia of rellablllt_)(_" in cases of child sexual abuse. Roberts
su,([;g,ests that reliability can be inferred when the evidence “alls
within afl_rmy rooted hearsa¥ exception; otherwise a showing of
particularized guarantees of trustworthiness.is required.% Rrob-
erts, hOwever, ma}/ not really be on point with the Washington
and Kansas statutes. How courts will assess the reliability of
children too frightened to testify or who retract their stori€s is
unknown. Will'expert testimony on typical incest dynamics be
admissible to help assess the rellability of both the hearsay dec-
laration and_the retraction? Often the same expert who first
hears the child’s report will later assess.its reliability. What role
will this expert play in establishing reliability?

80. State v. Middleton, 294 Qr. 427, 657 P.2d 1215 (1983).
90. 400 U.S. 74 (1970).

91. Roberts, 443 U.S. at 65 n.7.

92. Id. at 67.
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In summon’, although it may be easy to see that the new
Washington and Kansas hearsay exceptions conform to the
wording of Roberts, Roberts IS N0t a child abuse case, nor did it
struggle with the difficult issues which arise under the Washing-
ton and Kansas hearsa)r/] exceptions. In fact. roberts establishes
phrases which are rather vague and subjective, as are many
newly.f)ro.n.ounced Brlnmples of constitutional interpretation.
Unavailability must be established by good faith and reasonable
efforts. Reliability must be established by certain “indicia of re-
liability" and “%uarant_ees of trustworthiness." What roberts re-
ally means, and how. it will be applied in cases of child sexual
abuse, if at all, remains unanswered.

Videotaped Depositions and Roberts: «s it Hearsay?"

Proposals for admitting into evidence taped interviews and
spec_'Ldepositions in cases of child sexual abuse also rely heav-
ily of Roperts for their justification.88 The basic argument is
that a child victim is rendered “psychologically unavailable” to
testify, and that taped interviews and ePosmon procedures,
which have a substantial equivalence or cross-examination,
guarantee a very high degree of reliability.% This reliance on
Roberts dppears straightforward, but thereare several problems
with this tyPe of reasoning. First, it expands the notion of un-
availability far be{ond the holding in roberts. Second, to argue
that the prior testimony exception is reliable is unconvm_cmP.
DePosmons have always been, acknowledged as highly reliable
but are relegated to thie judicial preference for live testimony,
Third, it confuses and ignores the public policy interests and
considerations which distinguish depositions from other forms
of hearsay. Finally, it ignores the real issue in advocating the
use of taped interviews and depositions which is the ba,Ian,cmq
of interests betwegen protecting the child victim and the judicia
preference of available witnesses. Sole reliance on roberts, in
an attempt to conform to roberts, may not he necessary and
may confuse the examination of impdrtant competing public
intérests.

The notion of psychologlcal unavailability is radically differ-
ent from the kind of physical unavailability”which the roberts
court considered. Many evidence codes, such as the Federal
Rules of Evidence, recognize that a witness may be unavailable
due to athen emst,mq mental iliness or infirmity.% But the con-
cept of psychological unavailability is meant o be broader in

93. Proving Par.-nt-Child Incest, supra note 8.
94. See supra note 70 and accompanying text.
95. Fed.R. Evid. 804(a)(4).
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scope and would be invoked for many children solely because
the experience of testifying might produce further psychological
harm.%0 At this point, “pSychological unavailability” becomes
merely a way of using the language in roberts t0 assert that the
unavailability requirement 0f Roberts Should be balanced
a?alnst the comBetlng state interest in protecting child victims
of sexual abuse.

The roberts criterion of unavailability is thus supposedly
overcome hy the notion of “psychological una\_/allablllt)(." Once
this hurdle is cleared, the rRoberts criferion of “indicia of reliabil-
ity” seems easily satisfied because the proposed taped child in-
terviews and depositions allow for the “substantial equivalence
of cross-examination"% in the form of questions submitted to
the child. The basic P{oblem with hearsay is that it usually
lacks the protections of live testimony which'require the witness
to, testlf?/: (1) under oath, (2) in the personal presence of the
trier of fact and 53) subject to cross-examination. Today, hear-
say analysis tends to center on cross-examination.9 To abso-
lutely require all three conditions and ban all hearsay would,
however, deprive the trier of fact of gr,obatlve evidence. The
common law solution has been to establish a rule agamst_ hear-
say but to admit several necessary excePtlons under circum-
stances which theoretically guarantee trustworthiness.100 While
the Confrontation Clause IS meant to exclude some forms of
hearsay, the Supreme Court has repeatedly recognized the “tru-
ism that ‘hearsay rules and the Confrontation Clause are gener-
ally desu{med to protect similar values. . .and stem from the
same roofs."" 0L Actua_IIfY the necessity and reliability criteria of
Roberts are Not much difrerent than the usual common law ratio-
nales for allowing hearsay exceptions.12 Advocates of taped in-
terviews and deposnlons,argue that they are reliable because
they contain the recognized protections of live testimony.108
Furthermore this type of proposal is said to provide a much

96, Melton, A Ps%cholegal Dilemma, supra note 3; see infra text accom-
panying notes 67 to 167. _
1. See infra text accomganymg notes 67 to 167.
00 ho0 I Bt o Adyisory Commitee’s Note, Intrduct
. Fed, R._Evid. art, ym, Adyisory Committee's Note, Introductor
Note; see also Roﬁlérts, 458 U%.at%. y y
100. . Ohio v, Roberts, 448 U.S, 5?],.67 #198?). See E. Cleary, McCormick
on Evidence &244 (2d ed. 1972) (histo Y 0 rules
101, Ohio v. Roberts, 448 U.S. 56, 67 (1980).

o 2, g R O TR OB 4P e

. See Parker, Child Witnesses, supra note 2, at 695 Proving Parent-
Chlﬁg Incest, supra note 8, at l4§§f P J

1
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greater degree of reliability than other hearsay exceptions
which lack all three conditions of live testimony and which the
Supreme Court has repeatedly allowed over Confrontation
Clause challenges. 14

The problem with this type of analy3|s is that it ignores, for
no apparent reason, tne important policy issue of reqularly us-
ing taped depositions of available witnesses as a substitute for
the trial process. The fact that deposition testlmonY IS just as
good as or better than other forms of hearsay is therefore uncon-
vincing. Deposition testimony has long been acknowledged to
be one of the most reliable forms of hearsay, yet it is usually
admitted only under strict standards of unavailability.16 Pef-
haps the area of confusion here_is that a deposition, although
technically hearsay under the prior testimony exception, is con-
ceptually different than most forms of hearsay and implicates
related, but different policy interests. This difference creates
the supposed logical inconsistencies identified b commentators
when they assess the constitutionality of new forms of deposi-
tions by relying on a case such as roberts.106

RGO e MR e SRLY i
F2d77§8t Cir. 1980
i eeCSoum?cmo%I%S s depositions (depositions to preserve evidenc
on} in t?t ée tn|t|on ofdfeormeFt) test?mon zfn note ﬂ(ﬁ dep ose|teo teste
ag e classified deg)endln[g upon the precise rmulat|ono t erule
9 st héars san exception hea sa rohﬁfmon oras ass ﬂf
enoe mw |o the requ remen{s. o t e § ryle are com Wlt
%Mc cormick Lawong nce% (é ?]
wlm P. 15 ngmore avored this atter E‘posm n, whic shlnteéestf %glven
more’'s mi |m|zat|onLaai1Arlt0 mEl\sI:gtenrgge aztlsoln o6 Ior;nr(ore tion
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The foregoing analysis is not offered to discourage the use of
videotaped deposition$ in cases of child abuse, but to sug?est
that reliance'on the roberts Unavailability and relrabrlrtY
dards is mrsleadrn? The concept of psychological unavailability
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peting public policy interests in protecting child victims of sex-
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ual abuse. To assert that videotaped or closed-circuit
depositions are just as reliable as other admissible hearsay-ig-
nores the policy preference for the presence of available ‘wit-
nesses. The proper justification for admitting into evidence
sPemally taped child” depositions and interviews is that the
S ronq public policy interest in protecting child victims of sexual
assault should be balanced against the strong public policy in-
terest which favors the presence of available witnesses. Unfor-
tunatele/, the SuPreme ourt, in its analysis and interpretation
of the Confrontation Clause, has left no possiblitv of this kind of
“balancing test," except to assert, somewhat unconvm_cm_?_gl,
that a strict analysis of unavailability and indicia of reliabilify
will adequatelY accommodate all competing interests.107 More-
over, the_Court has been emphatic in declaring its intention not
to be?m its Confrontation Clause analysis anew.108 Therefore, it
IS not surprising that advocates of special depositions for child
victims of sexual abuse have felt the need to present their views
only in terms of the unavailability and reliability language of
Roberts.

There are several ironies that result from the Court’s at-
tempt to reconcile the hearsay doctrine with the Confrontation
Clause. One such irony involves the constitutional support that
the two hearsa?g,proposals for child victims will probably re-
ceive. The Washington and Kansas statutes, which simply cre-
ate a new hearsay exception, will probabli/_ be “held
constitutional, although they lack all of the protections, of live
testlmonY: oath, demeanor evidence and cross-examination,
On the other hand, the second proposal, which favors the use of
videotaped depositions and preserves all three of these condi-
tions will probably receive less constitutional support.

Nick, Iron Shell and Benfield

~ Two recent cases in the same federal circuit indicate how
differently the same court can approach Confrontation Clause
issues raised first, by a recognized exception to a hearsay rule,
and second, by a special closed-circuit, videotaped depaosition.
Both cases are analogous to the two new hearsay proposals for a
child's statements for sexual abuse. united States v. Iron
shelp(9 involved hearsay admitted under established excep-
tions to the federal hearsay rule, but it was the kind of hearsay
that would be admitted under the new Washington and Kansas

4481%'. SIS§& it%fr(a1 &SOOf. 172 and accompanying text; see also Ohio v. Roberts,

108. Roberts, 448 U.S. at 66 n.9.
109. 633 F.2d 77 (8th Cir. 1980).
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exceptions. united states v. Benfield310 involved the use of vide-
otaped depositions to protect a traumatized adult victim-of
kidnapping.

John Louis Iron Shell was convicted of assault with intent to
rape a nine-year-old ?IH. Her statements after the assault to a
Pollce officer were held admissible under the federal excited ut-
erances exceé)tlon,ﬂl,and her statements to a treating physi-
cian were held admissible under the federal medical treatment
exceBtlon_.m The El({ht Circuitll3was willing to stretch the al-
lowanle time interval for an excited utterance considering the
child's age, physical and mental condition, the characteristics of
the event and the subject matter quoted.]_l4 Even though the

irl was available to testify', the defense raised a Confrontation

lause ob#ectlon which questioned whether the child was truly
available for effective cross-examination due to her young a%e.
The court held that even if the girl was thus “unavailable," the
admitted hearsay bore sufficient indicia of reliability to afford
the trier of fact a satisfactory basis for evaluating the truth of
the prior statement.15 In so’ruling, the 1ron shelicourt relied
heavily on the then very recent Supreme Court decision in ohio

V. Roberts.

In the course of its opinion, the iron shen court also cited
United States v. Nick.116 Nick IS not as conceptually clear as
tron Shell, but it is one of the few recent court of aRpeals cases
that deals directly with the issue of admitting a child’s out-of-
court statements of sexual abuse. In Nick, the victim was three
years old, and the victim's hearsay statement, as in tron shell,
was admitted under Federal Rule of Evidence 803(2) and 803(4).
The Nick court noted that the child was not subjected to cross-
examination and could not have been due to his “extremely
tender years." 117 In this pre-Roberts Case, the court turned to
one 0f Roberts'Predecessor, button v. Evans, 1180 assess the re-
I|ab|||t_¥ of the hearsay. The Nick court then went on to rely on
the criteria of the federal residual exception to accomplish’ the
task of_determmlng whether the hearsay was sufficiently relia-
ble. Using the residual exception criterid, the Nick court upheld

110, 593 F.2d 815 (8th Cir. 1979).

111, Fed.R. Evid. 803(2).

112 Fed. R. Evid. 803(4). _

ﬂi |lémted States v. Benfield, 633 F.2d 77, 86 (8th Cir. 1930).
115. 1d. at 87, _

116. 604 F.2d 1199 (9th Cir. 1979).

117. 1d. at 1202.

118. 400 U.S. 74 (1970).

TT.Sr
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the admission of the hearsay as highly reliable and probative.119
Later in 1981, the same circlit in United States v. Perec12+found
the nick court's reliance on Federal Rule of Evidence 803(24)
unjustified. Specifically, the residual exception requirement
that the statement be more probative on the point for which it is
offered than any other evidence seemed unnecessarily strict
under putton (ANd NOW Roberts). The Nick case has value, how-
ever, because it introduced the concept that a child, although
physically available to testify, may be *unavailable” due to cog-
nitive limitations and perhaps even trauma. iron shell CItgs
Nick as represe,ntln,F the kind of case which poses a "special
type” of unavailability. 12l Both cases may lend precedential
support to the_notion"of psychological unavailability, which is
thought to typify child sexual abuge.

Nick and 1ron shen involved "firmly rooted" 122 hearsag_e_x-
ceptions. Both courts found particularized indicia of reliability
under either putton 0 Roberts When there was a question as to
the victim's availability to testify. Neither court had any
problems upholding the admission of a child’s out-of-court state-
ments of sexual abuse over Confrontation Clause objections,
The question then remains whether the new Washington and
Kansas exceptions for child victims wil| receive the same level
of constitutional supﬁort. It also remains to be seen whether
courts will consider the new laws as “flrml¥ rooted exceptions"
which provide the hearsay with an inherently hlgh_ degree of re-
liahility, or if they will require very particularized indicia of reli-
ability. The standards for assessing these questions come from
Roberts, WNICh was a prior testimony case that required very
particularized findings. The roberts Case itself may not be ?ood
precedent for consideration of the Washington and Kansas Taws
when compared to cases like nick and ‘ron shen. Although
these latter cases reIIY on traditional hearsay exceptions, the
hearsay which they aflowed is very similar to"the kind of hear-
say which wall be admitted under the new child sexual abuse
exceptions. While the constitutional criteria may come from the
language in Roberts, the Nick case and in particular, the iron
shell decision are more on point.

The Eighth Circuit decided 1ron shenin 1980. A year earlier
the same circuit had decided united States v, Benfield,123 @ Case
which involved a closed-circuit taped deposition procedure for a

119, 604 F.2d 1199, 1203 %)th Cir, 1979).

120, 658 F.2d 654, 661 n. 6 (9th Cir. 1981). ,

121, United States v. Iron Shell, 633 F.2d77, 87 (8th Cir. 1980).

122, Ohjo v. Roberts, 440,U.S. 56, 67 (1980)(excited utterances and state-
ments made to a treatmgcp_hysmwn).

123, 593 F.2d 815 (8th™Cir1979)
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traumatized adult kidnap victim. The victim developed a pys-
chiatric "infirmity" following the ordeal and her treating psychi-
atrist indicated that she could not be subpoenaed for tridl for
months.24 The Government then filed a request for a video-
taped deposition. The trial court granted the request and or-
dered that the defendant could be present at the deposition, but
not within the vision of the victim. During the deposition, the
defendant sat in another room and observed the proceedings.on
a monitor, He was allowed to stop the questlonmq by soundmg
a buzzer in order to consult with counsel. Counsel was allowe
to conduct cross-examination. The victim was kept unaware of
the defendant’s presence in the building.1%

Despite these protections for_the defendant, the court held
the procedure unconstitutional. The opinion in Benfield IS P_er-
plexing because it appears to minimize modern Confrontation
Clause analysis while relying heavily on turn-of-the-centurv
case law. Note that Benfield IS a pre-Roberts DUt a POSt-mancusi
case.1%6 While the court grud%_m ly acknowledged pre-roberts
line of cases, it none the less relied primarily on a series of cases
decided between 1895 and 1911. The gist of'the Benfield opinion
is that the necessity-reliability cases which ultimately led to
Roberts 00 N0t substantially mitigate the rl?ht to a "face-to-face’
confrontation between the witness and the accused. As the

Court stated:
Normally the right to confrontation includes a face-to-face meeting
at trial at which time cross-examination takes place. . .. While

some recent cases use other language, none denies that confronta-
tion re?uwed,a face-to-face meet|ngW|n_l791 and none lessens the
force of the sixth amendment, . . ."While a deposition necessarily
eliminates a face-to-face meeting between witness and jury, we find
no justification for further abridgement of the defendant's_n?hts. A
videotaped deposition supplies an environment substantially com-
parable to a trial, but where the defendant was not permitted to be
an active participant in the videg deposition, this procedural substi-
tute is constitutionally infirm.127

The court must have placed great importance on the face-to-face
confrontation to have characterized the defendant in Benfield as

124. 1d.
125, 1d.

26. Mancusi v, St tfbs,.408 U.&. 20
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% a]aest rou

b
G i i Sk R b
b S0 T
ATl T i

121, Benjield, 593 F.2d at 821.

| The e s o
o By



26 The John Marshall Law Review [Vol. 18:1

unable to participate in the deposition, since he viewed the en-
tire proceeding, could stop it at will and was able to assist his "
attorney in thé process of questioning and cross-examination.

The Benfield court indicated that any exception to direct
confrontation should be narrow in scope and based on necessity
or waiver. 10 The Benfield court considered the possibility that a
defendant could commit a crime so heinous as to excuse the vic-
tim from face-to-face confrontation.1 Thus, Benfield ap-
proached the concept of psychological unavallablllt% b%/ means
of a waiver theory. The court ruled, however, that the facts did
not involve conduct of that magmtude, and to find such a waiver
in this case would essentially destroy the right of confrontation
in nearly all cases of allege crimes aﬁam_st persons.13) Oddly,
the court did not, on the facts, find a showing of necessity, even
though a Psychlatrlst testified that the victim's mental infirmity
was directlyrelated to the crime and rendered her unable to tes-
tify under normal trial conditions. The senfield depositions pro-
cedure fell under Federal Rules of Criminal Procedure 15, which
relies for its definition of unavailability on Federal Rules of Evi-
dence 804(a), the latter includes then existing physical or
mental illness or infirmity and thus seemingly applies to the
Benfield fact situation. Rule 15, however, alSo guarantees the
defendant the right to be in the presence of the witness durirg
the examination.13L Although this pro-vision is, in part, meant io
protect confrontation rights, the senfietd court was unclear in
stating whether its decision relied solely on Confrontation
Clause theory or on this specific provision of the applicable
rules of criminal procedure. The court did, however, specifically
refer to the right to face-to-face confrontation as a constitutional
nght_, even though it conceded that often necessary hearsay is
admitted despite the absence of confrontation with the “ac-
cused.1® The court indicated that it did favor the development
of electronic video technologn/, which more nearly aPprommates
the traditional courtroom setting, specifically “face-to-face" con-
frontation with a witness who is aware “of the defendant’s
presence.13

~ On its_surface Benfielda's analysis seems archaic and unen-
lightened in its interpretation of'the Confrontation Clause. It

;c;(thrlgh B ight, e URRed Staes . Thawi. o F 36 B B¢

129, 593 F.2d at 821.
130, 1d.

131 Fed. R. Crim. P. 15(h).
132 593 F.2 at 819-01
133 1d. at 82-22
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minimizes the line of cases which led to roberts just one year
later and instead, reaches hack to the turn-of-the-century for
support of its literalistic reliance on “face-to-face" confrontation.
There appears to be a natural tension between putton, and Rob-
erts 0N 0Ne hand, and senfield 0N the other. The logical incon-
sistencies are apparent. Other less reliable hearsay is re%ularly
admitted with virtually no confrontation, participation of the de-
fendant or cross-examination but senfield requires a face-to-
face meeting for a psychologlcaIIY unavailable witness who tes-
tifies under strln(t;ent standards of reliability and cross-examina-
tion. Although the Benfieta court did nof articulate the issue
clearly, if at all, it seemed to sense the differences hetween a
traditional hear_saY exception and a dePosmon procedure in-
tended to substitute for a part of the trial process.134 The court
clearly did not view Benfield a5.a hearsay case, and seemed to
understand that a deposition implicate$ different policy val-
ues.1% This may exglam the court's repeated and apparently il-
logical insistenCe that none of the necesslty-rellablllt¥ cases
(like puttony deny that confrontation requires a “face-to-face"
meeting."1% Viewed this way, senfield is a little less unen-
||?htened and archaic. However, the Bsenfield court failed to
clearly articulate the different policy implications between dep-
ositions and other forms of hearsay. Various hearsay excep-
tions_try to approximate conditions of reliability which
substitute for trial re|labl|_ItP/, while depositions try to,aPprom-
mate conditions of the trial as a substitute for the trial itself.
This creates the irony that the policy preferences in taking dep-
ositions, such as re_qumn? “face-to-face” confrontation are
stronger than the policy preferences in the trial itself, which re-
peatedly yield to adequate substitutes of reliability.

After considering the two new hearsay proposals for child
sexual abuse cases and analyzing roberts,’ Nick, Iron shell and
Benfield, there appears to be more constitutional support for
5|mpl){ establishing a new hearsay exception for child reports of
sexual abuse than'for establishing a new class of “child deposi-
tions.” This result seems ironic because child deposition proce-
dures_place only minor limits on the defendant’s rights to cross-
examination and confrontation while other hearsay exceptions
quwde no such protections other than certain “indicia of relia-

ility." Yet this irony has already been played out within the

134 See supra text accompan)(ing notes 45 to 167.
135, In qne sensfe adeelposnwn alls so ewqere betweenahearr]sa)égx(fe%

tion (in this gase former te t|mon¥) an traa confrontation. The Benfie
couré evergplscu sed fhe | osg%l progedure a}sa earsa% |§s San 5n-
stela36 ol%use on the trial right of face-to-face confrontation. 593 F.2d at 821.
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same circuit of the United States court of appeals.137

The Limits of the Confrontation Clause—And Other
Constitutional Rights

The introduction of hearsay at a criminal trial raises com-
Blex Confrontation Clause issues which have constituted the
ulk of the foregoing analysis. Actua_llg(, several clauses of the
United States Constitution” are potentially implicated by the two
new hearsay proposals for child sexual abuse: the public trial,
compulsory” process and confrontation clauses of the sixth
amendment,13 the due process clauses of the fifth and four-
teenth amendments13 and the freedom of the press clause of
the first amend ‘ent.14)

While the relationship of the Confrontation Clause and the
C_om?ulsory Process Clause makes for an interesting discus-
sion, 141 the’Supreme Court in its most recent hearsay doctrine-
Confrontation Clause cases has been unconcerned with the
Compulsor;{ Process Clause.12 The Compulsory Process
Clause would appear to %uarantee the defendant a “rlght to put
on the stand a witness who was physically and mentally capable
of testifying to events that he had personally observed, and
whose téstimony would have been relevant and material to the
defense.1143 This, defendants have a Iqht to call available and
competent witnesses on material and relevant issues. The right
is not absolute, for example, there is no right of compulsory pro-
cess when the witness is unavailable, as when he or she invokes
the fifth amendment rl%ht against self-incrimination, or other-
wise refuses to testify. 14 Perhaps one reason Confrontation
Clause analysis has not required an examinations of the Com-
pulsory Process Clause is that, to date, the former has required
a stronig showing of unavailability, which would seem to satisfy
the latfer. Parker, a strong advocate of taped child testimony,
concedes that to automatically disqualify all children from testi-
fying to a certain type of crime would "run afoul" of the Compul-

o SO S S BT o o 7 i

138. U.S. Const, amend. V1.

i 2 Gonsh amend. KTV

141, Sé.e'V/estfen’, o.nfr.dnﬁ'a ionang CompulsorZProc s?: A Unified The-
B g Y A

%ﬁ \éVashingt?'/\? v, Texas, 388 U.S. 151, 283 ('19671.4 06T U
tates v.eﬁog'gf’ts é’osﬂn%"gga%oe gt' églr? z& ert, 'enﬁed,ﬂgun&e?lw
Tlgles d 1820 1tk Cir. 1063

9
1975); Myers v. Frye, 401 F.
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sory Process Clause. However, Parker suggests that a court-
aﬁpom,teql attorney charged with protecting the rights of the-
child victim could invokethe privilege not to testify' on behalf of
an individual child.145 Much will depend on how courts respond
to the argument that a child victim is "psychologically unavaila-
ble" and"what circumstances wil' constifute a Showing of psy-
chological unavailability.

~ These new child hearsay proposals may also affect the pub-
lic nature of the trial process. Under the sixth amendment, the
defendant has a H%ht to a public trial4 and under present first
amendment law, the public and press have a right of access to
criminal trials. 147 Sﬁemal procedures which protect the child by
limiting access to the courtroom may affect these rights, How-
ever, these rights are not absolute. There seems to be adequate
precedent for curtailing the defendant's right to a public trial in
order to protect the psychological well-being of victim-wit-
nesses.18 In fact, some States have enacted Iegislation which
excludes the general public from trials for certain sex crimes.143
The Ieadlng CaS€, Globe Newspaper Co. v. Superior Court,150 IS
discussed. in the next section of this article which explores the
Court's different approaches to protecting child victims under
the first and the sixth amendments.5L One recognized general-
ization about the Supreme Court’s resolution of right to trial is-
sues is, that the Court seems more willing to resolve the
comPetlng interests of the defendant and the press by means of
a balancing test.12 Confrontation Clause analysis, however, al-
though referring to competing interests, is eithier more literalis-
tic and absolutist, or relies on traditional hearsay analysis such
as the roberts necessity and reliability criteria. 183 This differ-
ence in interpretation raises the question of whether the most
effective and constitutionally accef(),table way to protect children
IS by clearing the courtroom or taking a spécial deposition. 154

145. Parker, Child Witnesses, supra note 2, at 704.

146. U.S. Const, amend. VI.

147. Globe Newspaper Co. v. Superior Ct., 457 U.S. 596. 604 (1982).

148. 1d. at 606-07; See als0 Parker, Child Witnesses, supr note 2, at 712-16.

149. See statutes collected in 6 J. Wigmore, Evidence i=Trials at Com-
mon Law s 1835 at 449 n.3 (1976). But see Mass. Gen. L/ > Ann. ch. 278

§ 16A (West 1972) which was held unconstitutional in Globe Newspaper Co.
v. Superior Ct., 457 U.S. 596 (1982).

150. 457 U.S. 596 (1982). )

151, See supra text accompanying notes 7 t0 167.

152. S€e Globe Newspaper Co. v. Superior Ct., 457 U.S. 596 (1982).

153. Roberts, 448 u.s. at 66.

154. Ghent, Victim Testimony in Sex Crime Prosecutions: An Analysisof
the Rape Shield Provision and the Use of Deposition Testimony Under the
Criminal Sexual Conduct Statute, 34 s. c. L. ReV. 583, 588-93 n.29 (1982).
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Althougn these other clauses of the sixth amendment are
conceivably relevant to the new hearsay proposals for child sex-
ual abuse, the Supreme Court, in its own analysm of the hear-
sav-Confrontation Clause aggregate, has not felt the need to
address these issues. The foregoing analysis has therefore pri-
marily involved the Confrontation Clause. It should be
remembered, however, that the Clause reads: “In all crimincl
Prosecuthn, the accused shall eng}qy the right ... to be con-
ronted with the witnesses aPamst im. .. .“1%The Clause does
not apply to civil cases involving child abuse and neglect heard
before juvenile or family courts. 55 This is an important distinc-
tion because most cases of child sexual abuse, for various rea-
sons, do not reach criminal trial,157 One could easily argue that
Ioss_offundamental_n?hts resulting from a termination of Far_en-
tal rights for abuse is far more serious than manyJJotentla crim-
inal penalties, yet to date the Court has extended confrontation
rlgh_ts only to Broceedmgs In which the juvenile is subject to loss
of liberty 18 By reason of these limits upon the Confrontation
Clause, many of the reforms discussed In this article may be
more easily implemented in civil proceedingsi® as long as due
process protections are preserved.

One issue that has occasionally occupied the Court in th
course of its Confrontation Clause analysis is the relationship
between the Due Process Clause and thé Confrontation Clause.
Justice Harlan, in his concurring opinion in california v.
creen,100 Clouded this relationship when he suggested that the
Confrontation Clause requires the presence of available wit-
nesses, while the Due Process Clause acts to bar convictions
based on unreliable testimony.%fl In putton v. Evans, e Justice

%gg X'St'c?mt' asmend'w'c t has not add t ific i

ctu e Supreme Court has not addressed the specific issue o
Wh?thertheaégnt#onta lon Clzi]use appﬁe n C|Y_|rl trs|a?s orc ?Id apuse _anJ
neglect. However the Court has recently declined to extend other sixth

L Oy l@giﬁvgggggmﬁsn%aé A
I

orhconsnutlona required In every case Invo rmination o arentﬁ
rights); M?Kew V. Pepns lvania, 403 U.S. 528 (Il 71; r(]extendln%l%e I J
t%ur tr||a to alpuvemea tions |sPot COﬂStI'[Li'[ onafly required and woul

effectively end thie unique nature of the juvenile process). ==

157. C. Rorgerg, Child exua|Abuse and the Courts: Emfmcal Fi dlngs
PaEer_Pr.ese ted at tqe nnaa onvention of§ eé}meng n Psycho oegl al
As ocuflt{?m on_%ea,, anada, Septemoer, 1980 (Child Protection Cénter
Bpétga nit, Children's Hospital, National Medical Center, Washington,

158, See In re Gault, 387 U.S. 1 13 (11967). _ _
159. See, e.g. N.Y, Fam. Ct. Act. §1046(a)(vi) (McKinney 1983).
160. 339 U.S. 149 (1970). _

161 1d. at 179-89 (Harlan J. concurring).

162. 400 U.S. 74, 96-97 (1970),
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Harlan, in another concurrl_n% opinion, recanted his Confronta-
tion Clause-due process dichotomy.163 He suggested that the
Confrontation Clause was “simply not well designed for taking
Into account the numerous factors that must be weighed in pass-
ing on the appropriateness of rules of evidence. . .~ The task is
far more appropriately performed under the aegis of the Fifth
and Fourteenth Amendments. . . ."164 Both of Justice Harlan's
theories have received some support from commentators but
were rejected by the roberts COUTT.1 Roberts S0lves the confu-
sion by suggesting that the Confrontation Clause requires hoth
necessity and reliability.

~In terms of the necessity/unavailability and reliabil-
ity/trustworthiness criteria of roberts, Justice” Harlan first at-
tributed the reI_|ab|I|t¥ Issue to the Due Process Clause and the
unavailability issue to the Confrontation Clause.16 Then in
putton he rejected the unavailability requirement as too strict
and relied on the Due Process Clause only.167 The Roberts
court, on the other hand, interpreted the requirements for un-
availability and reliability as both emanating from the Confron-
tation Clause and did not discuss the due process clause.
Roberts’ analysis is neither surprising nor radical since it basi-
cally relies on an “evidentiary” approach to the Confrontation
Clause; necessity and trustworthiness have always been re-
guwements_ for hearsay exceptions under the common law,
uch an evidentiary approach does not require an}/ analysis of
the Due Process Clause, and, in fact, predates both
tation Clause and the Due Process Clause.

he Confron-

TV. The Problem of an Evidentiary Approach to a
Constitutional Right

To this point, the constitutionality of the two new hearsay
Broposals for child sexual abuse cases has been assessed on the
asis of case law, specifically the leading case of ohio v. Rob-
erts.165 TNiS approach seemeéd sensible because both proPosaIs
relied pnmanlY 0N Roberts. RobertsWas clearly intended to rep-
resent a forceful consolidation and clarification of the Court’s
Confrontation Clause theolr_Y and to cluell the wide dlve_rgence of
scholarly commentary.169 However, the problem of child sexual

163. 1d

. ld.
165. 448 U.S. 56, 67 n.9 (1980).
166. See supra note 160.
. See suspra note 162,
168. 448 U.S, 56 (1980).
169. Id. at 67 n.9.
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abuse raises such a salient public policy issue that it highlights a
fundamental flaw in the Sugreme Court's attempt to reconcile
the hearsay doctrine with the Confrontation Clause. This is a
difficult point to underscore conceptually due to the long juris-
Pru,dentlal history by which the constitutional right of confron-
ation has come to be interpreted by means of an essentially
evidentiary analysis based on_the common law. That analysis
utilizes the criteria cf necessity and reliability as set forth in
Roberts. AS long as the Supreme_ Court continues fo rely upon
its common-law approach to the sixth amendment, it wall'be dif-
flcutlt to protect sexually abused children within our legal
system,

In awell reasoned article, Howard Gutman noted the signifi-
cant dl_screé)anues between the Court's approach to the Con-
frontation Clause and other constitutional rights:

All'scholars and courts agree that the right of confrontation like all
rights, cannot be absolute. However, despite the evolution of the
various tests developed in constitutional jurisprudence to mediate
rights and government interests, in the past eighty-one years no
test has been formulated or identified to accommodate the right to
confrontation and the state’s countervailing interest, .. no scholar
orgudge has ever suggested reliance on the compelling state inter-
est test to assess the constitutional validity of abridgements of the
right of confrontation. Even conceding arguendo that the right of
confrontation is less fundamental than other interests, no court or
writer has ever applied the minimum rationality test, currently em-
ployed in mediating the state's interest with regard to less funda-
mental interests. Rather, since the time of Wigmore, the mediation
of the government's interest and the guarantee of confrontation has
been achieved, sub silentio, by relianCe on the terms 'necessity' and
'reliability" to redefine the scope of the protection provided by the
clause to"conform to the requirements of the laws of evidence: . . .

The inconsistency between the m”de of mediation employed with
regard to most constitutional rights and that relied on in confronta-
tion cases is generally unrecognized. Where it is recognized, it is
tolerated by jurists and scholdrs because of the different perspec-
tive from vifiich the rights are viewed, and from which the tests
were formulated. Constitutional rights today are viewed as ex-
Isting by virtue of their inclusion in“the Bill of Rights; their mean-
ing IS interpreted either by reference to the text ofthe Constitution
alone, or as informed_by changing social norms and values. There-
fore, rights can be limited only by compelling and well-tailored
states’ interests. In contrast, thé right to confrontation exists as an
added rule of evidence whose scope has been defined with refer-
ence to pre-existing law of evidence, by the same balance of factors
(reliability and neCessity) that shape all rules of admissibility.170

While acknowledging that it would be a “gross overstate-
ment” to blame one man's personal views for the present state

170. Gutman, supra note 102, at 344.
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of confusion and inconsistency, Gutman nevertheless accused
Wigmore, 17l whose minimization and misinterpretation of the
Confrontation Clause has been well-documented and exPllmtly
rejected by the Supreme Court.12 Ironically, while the
Supreme Court consciously rejects Wigmore's limited view of
the Confrontation Clause, the Court "nonetheless is uncon-
sciously influenced by the powerful Wigmorean legacy which in-
itially subjected the Confrontation Clause to common-law rules
of evidentiary admissibility.

Although Gutman’s article was published in 198117 it ap-
pears to have been drafted E)_rlor to the onhio v. Roberts deci-
sion.I”l Gutman's analysis relied on putton v. Evans, 1B but it is
equally applicable to roberts. This in part confirms Gutman'’s
hypotheses. Interestln_?ly the court used Ianguage IN Roberts
which suggested that it v/as aware of the need to balance con-
frontation Tights against competing societal interests:

The Court, however has recognized that competing interests, if
closely examined . . . may warrant dispensing with confrgntation
attridl. . . (generalrules of law of this Kind, however beneficient in
their operation and valuable to the accused, must occasionally give
way to considerations of public policy and the necessities of the
case). ... This Court, in a series of cdses, has sought to accommo-
date these competing Interests.176
Immediately thereafter, however, the Court launched into a defi-
nition of the ke words of its opinion; necessity and reliabil-
ity.I77 Apparenfly the Court was implying thatall comFetmg
societal interests were automatically balanced solely by reliance
on the pre-constitutional criteria of necessity and reliability.

The problem of child sexual abuse underscores the inade-
quacy of using a common-law, evidentiary approach to interpret
a clause of the United States Constitution. Advocates of new
hearsay proposals to protect child sex abuse victims must go to
absurd Ien% hs to recancile their proposals with the reasoning in
Roberts, | efy have to establish the notion of “psychological un-
availability” for victims who may be available to testify and who
may be pSychologically sound.” In many cases “psychological

171 Id. at 340,  -»

172 Dutton v. Evaps, 400 U.S. 74,86 (1970) ("It seems apparent that the
Sixth Amendment's Confrontafion C?au% ar?d(the evl enUBg arsay rule
stems from t esamerootS{Cdalhforma V. reen,39£1.U. 149 155 (19707, But
this Court has never equated the two and we decline to 088 gw. e%
?1@99 J. Weinstein &M. Berger, Weinstein's Evidence §800104] at 800-1

173, Gutman, supra note 102,
174. 448 U.S. 56 (1980).

175. 400 U.S. 74 (1970).

176. 448 U.S, at 65,

177, 1d. at 66.
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unavailability" will only mean relying on the language of rob-
erts 10 express the thought. We Should not require testimony
from alimited class of traumatized child victims due to the com-
peting societal interest in protecting all child victims of sexual
ahuse. Benfield sugq_ests that any special deposition designed to
Protect the child victim must resemble live testimony soclosely
hat the protections afforded the child are minimal.178 However,
due to the wording of roberts, advocates of these depasition pro-
posals feel they must go to great lengths to make the obvious
argnument that depositions are "just as reliable” as other forms
of hearsay.1@ The problem of the Court’s evidentiary approach
to the Confrontation Clause may also complicate implimenta-
tion of ? new hearsay exception for child reports of sexual
abuse, similar to the laws of Washington and Kansas.18 Those
statutes contain the unavailability/reliability language of rob-
erts. |$ this reallty) the purpose of a hearsay exception and is this
approach much better than a residual or catch-all exception ap-
proach?16L The Court’s present approach to the Confrontation
Clause seems too limited to allow for the prqgressl_ve growth of
the hearsay doctrine in response to newly identified social is-
sues and our expanding knowledge of the human condition, We
are left with a variety of “firmly"rooted”, 18 archaic, unreliable
hearsay exceptions.l3 Those “exceptions receive almost un-
questioned constitutional support. At the same timg, new forms
of reliable hearsay, which serve significant societal interests, are
admitted on essentially a case-by-case basis.

The inconsistencies hetween the Court's approach to the
Confrontation Clause and other clauses of the Bill of Rights is
demonst_rated IN Globe Newspaper Co..v. Superior Court.iai
Globe raised the issue of protecting a child victim of sexual as-
sault within the legal system. ciobe was, however, a first
amendment case involving a Massachusetts statute. The Massa-
chusetts statute required the exclusion of the press and public
from_the courtroom during the te,stlmo_n%/, of victims at trials for
specified sexual offenses” involving victims under the age of
eighteen.16 The Globe Newspaper Company challenged the

178. 593 F.2d 815 (8th Cir. 1979).

]d79. Proving Parent-Child. Incest, supra note a, at 137-38; see also note 70
and accompanying text.

180. See'supra Eiext accompanying notes 10 to 66.

181, See supra fext accom an%m%notes 10 to 44,

%3% (E)h'g'v' RObenﬂts’ otk on E7 %980' § 261 at 625-26 (2 97
ch ' iiri'n% I'?J%%ona%(feo rrrgllgh”?tny of trad ictfona% exgeptmhs Vgllﬂ'l et?*le iq

1anilit fqgnor es |monyl).

e test
184, 457 U.S. 596 (1982).
185. Mass. Gen. Laws Ann., ch. 278 §16A (West 1972).
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trial court's barring of the Fress and public from the courtroom
under this statute. Usm%1 anguage '[JIJIC&H of first amendment-
interpretation, the Court held the statute unconstitutional. The
right of access to criminal trials was found to be of *constitu-
tional stature" but not absolute.1%6 Any state limitation on the
press and public's right of access must be a “welghtg one" based
ona “compelling governmental interest," and must be “narrowly
tailored” to serve that interest.187 The Court objected to the
Massachusetts statute because the statute’s mandatorv-closure
rule was overbroad and not tailored to serve the compell_mq
state interest of safequarding the physical and psychologlc_a
well being of child victims of sexual assault.13 In a forceful dis-
sentlng opinion, the Chief Justice deplored the Court's hold-
|ngz.18 He noted that minors charged with rape are
automatically insulated from the press, while minors who are
victims of rape do not even have the right to mandatory court-
room closure while they testify.10 The Chief Justice’s opinion is
also noteworthy for its strong reliance on "_psycholo%wal” and
“empirical” evidence to support his contention” that the experi-
ence of open courtroom testimony can leave “devastating and
permanent scars" on victims of sexual assault. 9

Globe IS a controversial case that has stimulated much com-
mentary;1% however, all of the justices, including the Chief Jus-
tice, a(t;reed on the same principle of interpretation. The
mandatory closure order |nfr|n%ed on the first amendment right
to public access to criminal trials, while at the same time repre-
sented a compelling state interest in protecting child victims of
sexual assault. The only real issue was whether the mandatory
closure order was narrow_enough to serve the compelling state
interest. If the fact situation in Globe Was altered so as to trans-
form it into a hearsay-Confrontation Clause case, the result
might have been different.

Suppose, for example, a victim had been so traumatized as
to be unable to test_lfY and that the victim might have made
statements to a specially trained police investigator who had in-
terviewed him ninety minutes after the attack, and the prosecu-
tion might have sought to admit those statements into evidence

%%9 |(éllobe Newspaper Co. v. Superior Court, 457 U.S. 596, 602 (1982).

188. 1d. at 603,

189, 1d. at 605.

190. Id.

191 1d. at 603, _ o
bk VB 118 Preke aehe %”egﬂnea’isﬁgﬁ% R dhse s Clobe v Supe:
nor&ourt, 41 Aqb. [ Rev. 40gp(13% ) J P P
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under the hearsay exception._ Instead of considering the balance
between the constitutional right to confrontation and the com-
pelling state interest in protecting the victim, the court would
Instead immediately turn to a consideration of the unavailability
and reliability criteria of roberts. First, there would probably be
a long_analysis of whether the victim-witness was actually avail-
able."The Court would have to define “psYchologlcaI unavajlabil-
ity” and determine its limits, There would be a consideration of
the prosecution's “good faith” efforts to establish the unavaila-
bility of the witness. Regardless of the Confrontation Clause is-
sues, some exception to the hearsaY rule would have to exist to
admit into evidence the out-of-court declaration made to the po-
lice investigator. The prosecution would have to find an excep-
tion such as the excited utterance exception. The defense
would argiue that ninety minutes was too long of a time for the
statement to qualify as an excited utterance. The prosecution
would then have the officer testify to the child's distraught state,
her disheveled hair and clothes, and the blood and bruises. If a
traditional exception could not be found, the prosecution would
rely on aresidual exception, if one was available in that jurisdic-
tion. If aresidual exception applied, the prosecution would have
to establish that the hearsay was more probative than an¥_ other
evidence.1% The trial courf would then have to find particular-
ized indicia of reliability, and decide whether the hearsay was to
be admitted under a traditional exception,_a residual exception
or a special child sexual abuse exception. The court would have
no real standards on which to base its decision, It might decide
to interview the victim privately, it might require corroborating
evidence, or it might ask the m,vestlgatm? Bollce officer to testify
as to the reliability of the child's report based on the officers
training in child séxual abuse investigations. This would, how-
ever, create the problem of askmgz the witness to assess the reli-
ability of the hearsay statement the witness is about to utter.

This hypothetical case emphasizes how differently the
Supreme Court would interpret the right to confrontation com-
pared to other constitutional rights such as those involved in
Globe. Arguably, the first and sixth amendments should be in-
terpreted differently because they represent different constitu-
tional rights.19% Nonetheless, the comparison between the two
amendments underscores how unresponsive present Confronta-

193, See. e.g, Fed. R. Evid. 804(h)(5)(B). _
194. This arﬂﬁmenthowev%rc nqwckl pecome circular, because to reIrY
on the common la rr}oots of the Confrontation. Clause, Is to |9n0re the&o -
stitutional issue. at_const|tut|on.'1l ISSUe IS more ?ro erly viewed as
whether the Co fr.on_tano? Clause solely serves the |r(]s rumen ahen ofLa-
cilitating the admission of probative and reliable evidence, or whether the
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tion Clause analysis is to newly identified competing societal in-
terests. The tone of the roberts 0ﬂ|n|on suggests that the Court
IS not about to change its approach to the Confrontation Clause.
For the present, it appears that the compellln% state interest in
protecting child victims of sexual abuse can only be achieved b
stretchm% the evldentla&v.concepts of necessify and reliability
beyond their original and intended meanings.

Do the Assumptions Underlying the Hearsay Rule and
Confrontation Clause Apply to Child Victims of
Sexual Abuse?

. The legal principles of cross-examination, hearsay and the
right to confrontation were developed at a time when children
were generally re?arded as incompetent witnesses,1% Empha-
sis on the basis of the hearsay rule today tends to focus on the
condition of cross-examination.1% The solution developed
under the common law was that certain guarantees of trustwor-
thiness or rellabllltY were required to compensate for the great
disadvantage of no sub]ectlng the hearsay declarant to cross-
examination. The hearsay doctrine and the Confrontation
Clause are said to protect Similar but not identical interests.197
In Roberts, the Supreme Court held that a primary interest se-

cured. b¥_ the Confrontation Clause is the r|g¥1t to cross-
examination.1%

These assumptions are simply not valid when the hearsay
declarant is a child victim of sexual abuse. Child reports of sex-
ual abuse are inherently reliable and often have t_he_“rm? of ver-
|tg" which only a child could utter.1% A_¥oung victim of sexual
abuse who is Cross examined in court with the defendant (who

right to confrontation protects intrinsic value. See, e? L. Tribe, American
- 01855.it lﬁ]tefl :rﬁ(? dlv\?LrﬁTvﬁrte n1 r(?dZs %gd%} Irlpgﬁgt)ﬁfef#ts?i fanrt](l) nsy r(?fac Hiﬁéere%]que%b |3r§1r é the
Eggs (.)ESid %1,e/-gdvigorycéeomm|]t eg’s eoteesa\t[%3y es.tef%g}'.) .?ﬁe'rge%%f
stateﬁ therule orasse_SBm(I;competenc ? achi W|trﬁ$.?a Is estaplishe %
case law. In states with sta utﬁ)_ry %m egpes often children anove age 1
are presumed comgetent_ln childr Hn eB 10aHe présume Inc dee ehn}
H%Weaveréhﬁse#rg ir e“?Q%a%[e oua  epulantE, Cous PRI Ded £l
gheqlgﬁ 323 ,9(8h |r.J8%E.anut|tshouFds%g're ﬁmbere that'eveg
O b b0 etendant xercrn et ar éﬁ } Gonlonted and
rights. ﬁeﬁﬂﬂplteg %tqtes ﬁ onXShe?, %%3 E28 ﬁ,B égtﬁ sr;lr. ﬁgS(% ee
generally Melton, Chilaren's omapetenc%/ sugra note 29, at 73 n.l.

19%. 5Wigmore, Evidence § 1367, at 9%1 7).

%8% %hlot\%4Roberts, 488U S. 56, 64 (1980).

shell S (R RO 158 Rl WA S ot



3 The John Marshall Law Review (Vol. 101

may be a family member) present, may ag ear to be unreliable
even though the victim is telling the truth,20 Guilt, fear, trauma,
cognitive immaturity, and “incest d)(namlcs” may all undermine
the child's ability to’testify effective Y 2L In contrast, the child is
much more likely to provide a reliable account when inter-
viewed and videotaped in a playroom by a specially trained
child abuse mvestl?ato_r who understands child psychology and
who uses dolls to Tacilitate the child’s description of the inci-
dent. The difference between these two situations is the differ-
ence between obtaining truth from an adult and obtaining truth
from a frightened child. Naturally, the latter procedure is more
humane and better serves the compelling societal interest in
ﬁrotegtmg child victims of sexual assault. However, the focus

ere is not to further these interests but rather to better serve
the stated purpose, of the hearsay doctrine and the Confronta-
tion Clause, which is to further the interests ofjustice by provid-
mgdthe trier of fact with only the most reliable forms of
evidence.

Our present knowledgie of child psychologfy and child sexual
abuse indicates that a child's hearsay report 0f sexual abuse will
often be more reliable than the child's courtroom testimony.22
In such a paradoxical situation, the right to confrontation ‘and
cross-examination may not further the interests of justice nor
protect the truth-seeking process. If we must use the "neces-
sity” and “reliability" criteria as present Confrontation Clause
analysis reguwes us to do, then “reliability" should be viewed as
a double edged sword. When child victims of sexual abuse are
involved, the inherent reliability of the hearsay reFort_shouId be
balanced against the inherent Teliability or unreliability of the
child's ability to testify effectively. This’type of "balancing test”
will yield a different result depending on the interpretation of
the Confrontation Clause.

V. The Reliability and Necessity of New Hearsay
Exceptions for Sexually Abused Children

This article has focused on the Confrontation Clause
ke¥words of necessity and rellablllt_¥ to assess the constitution-
ality of two new proposals for admitting into evidence a child's

ST M S AL ARG 0 o Love
200, Love v, State, 64 Wis. 2834%129%314)1,219 W.2d 294 299 FngMJ; C.Adams

ﬁLOJt.eray, No More Secrets , Melton, Procedural Reforms, supra

201, See supra text accompanying notes 168 to 202.
202. Melton, Procedural Reforms, supra note 3, at 189,
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Enor statements of sexual abuse. In this section, these Iegal
eywords will be used to organize a discussion of the available
ﬂsychologlcal evidence which may lend support to these two
earsay proposals. However, an important caveat is in order for
those Unfamiliar with empirical methodology.

One of the most unfortunate |mﬁed|ments to the conceptual
integration of law and psychology has been the senseless con-
troversy over the applicability of emplrlcal social science re-
search to legal issues. Thejustlces of the Supreme Court have
at times scorned the use of “numerol o%;y derived from statistical
studies,"28 and deplored “the judicial"equivalent of a doctoral
examination” in social science methods, 24 Somal smentlsts
generally view the Court's hituitive skepticism of empirical re-
search as unfortunate, |gnorant and totally unscientific.25
However, when the Court does rely on empirical data, the same
social scientists point out that the data has been misapplied,
misinterpreted and is full of methodogical flaws.20

203, Ballew v, Georgia, 435 U.S. 223, 246 ;1978&
204. Crai v Boren, 429US 190, 224 (19 6) ( ehnqmst,J,dlssentlngP
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Is A New Hearsay Exception For Child Sexual Abuse
"Necessary?"

_One ofthe primary rationales for the new hearsay groposals
is that most child victims are psychologically unavailable to tes-
tify, and that they would be traumatized and psychologically
damaged by the éxperience of having to recount Sexual abuse
under normal courtroom conditions. The debate over this as-
sumption recently reached the Supreme Court in Globe News-
paper Co. v. Superior Court.20' [N Globe the Court concluded
that there was Insufficient "empirical support” for the state's
mandatory courtroom closure rule to protect child victims of
sexual assault. In his dissenting opinion, the Chief Justice char-
acterized the Court's search for empirical evidence as a "cava-
lier disregard of the reality of human experience.”23 However,
the Chief Justice cites sLX authorities in support of his conten-
tion that for a child victim the ordeal of testifying in an open
courtroom could "be devastating and leave permanent scars."209

~ Globe Underscores the debate between empiricism and fire-

side inductionism, It also serves as a reminder that neither ap:
proach can establish with absolute scientific certainty that most
child victims of sexual assault are psychologically damaged by
the experience of testifying. Even a rather obvious truth hased
on the "reality of human experience" is difficult to scientifically
prove. One such assertion Is that, “the majority of survivors of
commercial jetliner disasters are psychologically but perhaps
unconsciously scarred by the experience."20 The present meth-
odological obstacles to measuring such long-term, unconscious
and complex human reactions are simply too numerous. The as-
sertion that child victims are_permanently harmed by their
courtroom experience may similarly be one of these obvious but
empirically unprovable truths based on the "reality of human
experience.”

Despite this debate, a growm(t;_ body of empirical data, case
studies and increasingly sophisticated “fireside inductions",
however, suggests that child sexual assault victims are in fact
traumatized by the experience of testifying, re?ardless of
whether they are victim*- of a violent sexual assault or a non-

?&a@??e”gﬁdtﬂgﬁl’vyegfféhrﬁ PR R OE Mo A s Brnprcal res

could not posSI e true.
207, 457U.S. 596 (1982).
208. 1d. at 608.

209. 1d. at 608-09.
210. Meehl, Progress of Psychology, supra note 205.
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violent molestation.2ll While good empirical studies are
scarce,2l2 many experts draw their conclusions from case stud-
les and their experience in working with_sex abuse victims and
their families. These case study conclusions, while lacking em-
pirical validity, are based on clinical experience. They fall some-
where between an empirical study and a simple fireside
induction.23 Some commentators obHect to these conclusions as
premature. The¥ note the scarcm{)o good empirical studies, as
well as the fact that child sexual abuse |s.typ|callry “non-violent”
and therefore not analogous to the experience of adult rape vic-
tims.214 Some commentators even hypothesize that at least for
some children the experience of testifying may be cathartic,
may proride a means of emotionally taking contiol of the situa-
tion and may help achieve a sense of vindication.215 However, at
present, such hxpotheses also lack empirical support and only
serve as compefing untested theories.

New hearsay exceptions for child reports of sexual abuse
are also necessary because of the frequency with which children
falsely retract their stories of abuse or refuse to cooperate once
the criminal prosecution has commenced.216 A child may retract
the report out of fear, guilt, shame, or self-blame. In tases of
incest, even more pressures on the child to retract the report
exist. If the child is removed from the home for protection, the
child may feel punished and lonely. If the child'is kept in the

pe Victim 53-54 (1976); S. Katz & Mazur,
m: A Synthesis of Research Fmdmgs
t hildren gnd r&d lescents, suga

roceaural Reforms, supra note
d

and the Family in the Court
glesce,nts AY Bur%ess A

212. ButseeB
Process Sex?al Assa | .
Groth, L, Holmstrom & S. Sgrais eds. francis, Protect] lmehe
&hlld.VlCtIﬂl 84 Sex Crime§ Committed by Adults (American Humane

ssociation 1969). _ T

213, Such techr&l ues(wcﬂud?, interviewin \1|ct|m?, see Burgess &Holm-
strom suera note 1,an| t ecnéw observations o, %sych?t erap)sts who
tr]eat the.Victims and'help them dea| with the experience of testi mgn. For
the oplnlonm udges who reqularly assess the state of such vgtl -Wit-
nessgas e Bohmar, Judicial Atlitu e?, oward age fictuns, 5( Judicature
39? b 197@ rerP rting a survey of judges’ perceptions of the traumatic
IS Nielion A Pajcholegal D But see Glove N

. Meltop, A Psychole emma, Sups . But see Glove News-
, e( Co. V. SU er|o¥Ct., 4% UéSG%DE?npﬂ%%% Btl|r er,%.,dlssentln@
oglstro él d Burgess report that nearly zfl of all adult rape victl
ere disturoed by the public gttmg of theirtrials. Certainly the'impact on
children must be’greater.”). Id.
157215. Melton, A Psycholegal Dilemma, supra note 3; Rogers, supra note

216 hove v, States, 64 Wis. 2d 432, 442, 219 N.W.2d 294, 299 ‘119T4); Good-
win, Sahd & Rada, Incest Ho%z Ff 57e Aﬁ]cusatlops. False Denials, Bu(l
Am. Acad. Psychiatry &Law 209 (1978) [hereinaiter cited as Incest Hoax\.
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home and the offender is removed the child ma}é feel responsi-
ble and guilty for causing the offender to be taken away. The
child may also have to deaIW|th the mixed eelln?s of other fam-
ily mem ers. Many children fear that r[\)artlclpa jon in the pro-
cess of legal intervéntion, could cause the offender to be sent to
prison. I cases of incest, the child victim may have mixed feel-
Ings toward the offender. By making the report, most children
are simply asking for their'parents to love them in the right
way.2l7 Pre-trial recantations of sexual abuse can be considered
a fypical reaction which is congruent with a pattern of in-
trafamilial sexual abuse.218

Admitting hearsay repons of child abuse is also considered
necessary because many victims are simply too young to be
available'as witnesses due to their cognitive immaturity. Even if
the prosecution is willing to put such a vulnerable witness on
the stand, the defense may claim that the child is too young to
be subdected to effective cross-examination and trial confronta-
tion.219 While the modern trend is to admit the testimony of
younger children,20 many child victims of sexual abuse are so
young that they are incompetent to testify.221

A final reason that such hearsay exceptions are necessary is
that the sexual abuse cases are dif cuIt to prosecute. Often the
only witnesses to the event are the offender and the child vic-
tim.22 Corroboratmg physical evidence may be inconclusive or
non-existent, depending on the type of sexual abuse.23 Under

217 Because of t Wl Iex namhcso frafamilial sexu abdusecml
dren may have m|xe e utt bus cause the o r maR
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28 ttev |\/|Idd| on,. 294 Or, 427, 7P2d 1215 983 er|| er, Blick
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exua usea t r|nC| opment, in C |d Sexua
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A use oafcdhlldren Theng as a Thera eutlc Famjlies, |n Lega
ntatlon ftoe Maltheated CFHd 10 (19795 {(‘j Sgrl ing th % Sex-

n rome"). See e|nce Tme a 51 (FC-

5
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219, Un|ted States v. Iron SheU, 633 F.2d 77, 87 (8th Cir. 1980).
220. See infra note 221 and accompanyln g text.
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such conditions, the ability to consider a child’s prior report of

the incident may provide ‘the trier of fact with necessary and
highly probative evidence.

Are Child Reports of Sexual Abuse Inherently "Reliable?”

The criteria of reliability are two fold. The first aSﬁect IS
whether child reports of abuse are inherently truthful. The sec-
ond aspect is whether there are factors, other than truthfulness,
which would enhance or mitigate the rellablllt% of a child's out-
of-court report of abuse. The question of truthfulness must be
assessed in an historical context. For most of the twentieth cen-
tury. both law and ps;rchology' institutionalized theories and
practices which formally discounted reports of child sexual
abuse. As noted, Wigmore was the most influential Iegial author-
ity to assert that reports of sexual abuse were often Talse. In a
scathing but scholarly law review article, Leigh Bienen reveals
that W[&more supported his own personal and. prejudiced be-
liefs with questionable, inaccurate and sometimes purposely
distorted “scientific evidence.”24 Despite modern evidence to
the contrary, Wigmore's legacy of misinformation lives on.2%5
Today, Wigmore's theories “about both child reports of sexual
abuse and the Confrontation Clause are disfavored.226

In the field off)sycholog)’, Freud is the most influential fig-
ure to have formally discounted reports of child sexual abuse.
In his early ﬁsychoanalytlc career, Freud believed his patients’
reports of child sexual abuse. When he decided the reports
could not be true, he was devestated. Only Freud himself can do
justice to his own confused thinking:

Influenced by Charcot's view of the traumatic o_r|?|n_of hysteria,
one was readily inclined to accept as true and aetiologically SI(tJnIfJ-
cant the statements made by Panents_ in which they ascrigied their
symptoms to passive sexual experiences in eafly childhood—
broadly speaking, to seduction. When this aetiology broke down
underits own improbability and under contradiction in deﬂmtelY
ascertainable circumstances, the result at first was helpless bewil-
derment. Analysis had led by the right paths back to these sexual
traumas, and yet they were not true. Reallty was lost from under
one’s feet. At-that time | would have gladly given uR the whole
thing, just as.my predecessor, Breur, had done" when he made his
unwelcome dlscover%/. Perhaps | persevered only because | had no
choice and could not then begin again at anything else.227

224. Bienen, supra note 11

225. This legacy |s reflected in modem statutes requiring corrohorative
ewgence in ca esyo# c[nldesexual arBuse. See LToyd,s pra rote 12.
226. See supra note 172 and accompanying text.

(15% S.Freul, The History of the Psychoanalytic Movement 51-52
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Years later Freud commented:

If the reader feels inclined to shake his head at my credulity, | can-
notaltogetherblame him. . . . When, 1 was at lasf obliged to recog-
nize that these scenes were only phantasies which my patients had
made up or which | myself forced on them, | was for a time com-
pletely at a loss.223

Freud's solution, of course, was the Oedipal complex, one of the
central tenets of psychoanalytic theory. Since that time, psy-
choanalytic theory' has been used to attribute child reports of
sexual abuse, nof to reality, but to fantasy.

~ Today many mental health experts believe that Freud had
discovered reality, a reality that was too difficult for him to ac-
cept.29 Freud never reported a false accusation of incest. In
addition, there is evidence that he purposely suppressed evi-
dence of an actual incident in one of his most influential case
studies.20) However, psychoanalytic theori/' need not be dis-
carded in order to maintain the inherent trustworthiness of
child reports of sexual abuse. Childhood fantasy can take many
forms, but it is bound by the child's co?nltlve limitations ancl
Psychologmal immaturity 1 Oedipal fantasy could not account
of the fact that child reports of sexual ahuse often include vivid
descriptions of penile section, ejaculation, semen, anal inter-
course, fellatio and other “adult” behaviors.22 Child reports
which include detailed accounts of sexual behavior are inher-
ently more reliable than vague assertions which are congruent
W|th|da young child's way of perce’ving and fantasizing about the
world.,

~ The foregoing discussion addresses the issue of uncon-
SCIous fantasr but does not address the problem of conscious
lying. Do children lie about such incidents of sexual abuse? Do
they make false reports? The overwhelming opinion of mental
health workers, social welfare workers, and police investigators
is that children almost never make false repons.283 Empirical
studies (one which involved the use of a polygraph) confirm the

228. S. Freud, An Autobigraphical Study 34 (1925).

F. Rush, The Best Kept S t: S | A f Child
1%8); Incegtsploaé,e uperg nﬂt%p216. ercé%rs, CPhX”U ?en %eA(r)e \%ctﬁmgeonf
exu iAssa It an tePsayc 00.%y0 enders, 30 Am. J. Psychotherapy
9%, 4 (19763. ee generally Bemen, supra note 11, at 237 nn. 4-1.

230. Peters, supra note 229, at 402,

2L R 2 81 LI 12, at 105-6; P
sup3ra no%esr&?slugtrazragte 9, at 80-81; Lloyd, supra note 12, at 105-6; Peters,

232. Lloyd, supra note 12, at 105.
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fact that false reports are extremely rare.231 Studies also indi-
cate that false denials or retractions by the victim are actually
more common than, false reports.25 Of the few reported false
accusations, the child is usually coaxed to lie by an adult and
readily admits the lie upon direct questioning

The Washington statute, which establishes a hearsay excep-
tion for child reports of sexual abuse, applies only to children
under ten years of age.237 There is no empirical evidence to sug-
%est that older children are more likely to make false reports,

ut there are some sound psychological reasons for establrshrngl
an age limit around ten years old. “At this age, children are no
physically or psychologrcally sexually' developed, nor have they
developed the cognitive facilities of adulthood. Children in the
a?e ran?e of seven to eleven are still in the concrete-operational

stage of cognitive development.28 Their thinking is often char-
acterized by logical inconsistencies based on incapacities to use
symbolic logic, manrRuIate Ioorcal cateoorres and consider Io%
cal alternatives. 229 These skills are not Tully developed until t
child reaches the stage of formal-operational thought in early
adolescence.0 Argua IY effective cross-examination depends
on the witness's ability to function at this more advanced stage
of cognitive development.24

Incest Hoax, supra note 216; Groth, The Psychology of the Sexual
bﬁn%’;‘?r%’rnv@hg?htt’e #\lrpe enl\t/Iearc ){ s)ychologrcaf ssoc? tes okt the Aq-
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236 Incest Hoax, supra note 216, at 270.

231. See supra note 135 and accompanying text.

233. J. Flavell, Corinrtrve Development 61-100 (1977).
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~ One irony of these coqnltlve-dev_elopm_enta_l considerations
s that the lack of the child's COPnI'[_I\(e skills increases rather
than decreases the inherent refiability of reports of sexual
abuse. A second irony is that the child's hearsay report of sex-
ual abuse may be more inherently reliable than the child's
courtroom testimony under cross-examination. A child’s testi-
mony could be complete_ly truthful but suffer from lapses of
memiory, incomplete details and even |0([J.I0a| inconsistencies.2
Trauma, guilt and fear resultm([} from testifying in an open court-
room and in the presence of the offender, may further reduce
the child’s ability to testify effectively. One ledding commenta-
tor on psychole?al_lssues speculates: ™ [I]t is plausible that face-
to-face confrontation by pa,rtllcularlff vulnerable victims, (like
children) may actually “diminish re

rather than enhance if. . . "213

This brief review of the relevant psychological literature
suggests that a child's out-of-court statements ot sexual abuse
are ‘Inherently reliable. False accusations are extremely rare;
false denials and recantations are much more common. Psycho-
analytic theories, of incestuous fantasy do not detract from the
inherent reliability of reports of sexual abuse. Limiting such
new hearsay exceptions to children under ten or eleven years
old may, however, provide an extra measure of reliability due to
factors”of emotional cognitive and sexual development. These
same cognitive and emotional limitations may S|gn|f|ca_ntl?/ de-
tract from the child's ability to testify reliably and effectively, A
child's out-of-court statement of abuse may he more reliable
than the child's in-court testimony.

lability of their testimony

Vl Summary and Conclusions

_ Legal intervention in response to child sexual abuse is often
said to constitute a second victimization of the child. Reform
efforts to protect child victims within the legal system include
two recent proposals to admit into evidence a child's prior state-
ments of sexual abuse. The first proposal would simply create a
new hearsay.exception for child reports of abuse. The second
proposal would admit into evidence special videotaped inter-
views and depositions which, depending on the specific propo-
sal, may or may not provide for full cross-examination and direct
face-to-face confrontation. The present system of traditional

theg.are capable of assT.mln theaers ?ctlve ofower%to create more con-
vincing lies'and to use lies more cleverly to punish others. _
242."C. Adams &J. Fays. No More Secrets 63 (1981); Melton, Children’s
Com etencY, supra note"29.
243. Melton, Procedural Reforms, surra note 3, at 189,
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hearsay exceptions and modern residuals allows some flexibilit
for admitting a child's prior statements of sexual abuse. How-
ever, the eX|st|n% exceptions to the hearsay rule do not ade-
quately protect the child victim through the legal process.

Today, attitudes toward societal intervention have shifted
away from a punitive model which removed the child from the
home, prosecuted. the offender and destroyed the family. Pro-
%e33|ve intervention models are based on temporary removal of

e offender from the home, individual and family psychother-
apy and ultimate reunification and strengthening of the family,

owever, offenders often rely on a strong system of denial and
rationalization to avoid voluntary treatment. Coercive legal
pressure, such as pre-trial diversion, is often necessary to initi-
ate the offender's investment in treatment. Therefore, new
hearsay exceptions which potentially facilitate prosecution
should"be a shared goal of the legal system and mental health
community.

_Statutes which establish new hearsay exceptions for a
child’s out-of-court statements of sexual abuse appear to be con-
stitutionally sound, In fact, these statutes incorporate the ne-
cessity and reliability criteria_of the leading SuPr_eme Court
cases which attempt to reconcile the hearsay doctrine and the
Confrontation Clause. However, it remains unclear how courts
will interpret the necessity and reliability criteria in cases of
child sexual abuse. Specifically, it is uncléar how far courts will
go in recognizing new forms cf*psychological unavailability” for
victim-witnesses who are physically available to testify, It is
also unclear how courts will ‘assess the inherent reliability of
n_ewlz legislated hearsay exceptions under present Confronta-
tion Clause analysis.

. Proposals to admit videotaped interviews and deFosmons
into evidence maK not receive a similar degree of constitutional
support, While there is adequate precedent for taking deposi-
tions of traumatized victims, many Proposals to protect child
V|ct|msro|ace some limjts on the right to, cross-examination and
face-to-face confrontation, Such limitations are said to satisfy
the necessity and rellablllt?/ criteria which the Supreme Court
uses to reconcile the Confrontation Clause with the hearsay
doctrine. However, courts treat depositions differently from
other forms of hearsay hecause of strong ppllc?/ Interests which
favor live testimony, ‘the Presence of available witnesses, the

ri?ht to face-to-face confrontation and other Confrontation
Clause valuos.

Ironically, courts may be willing to uphold new hearsay ex-
ceptions for child reports of sexual abuse which provide far no

I
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cross-examination and confrontation, while at the same time
striking down_new taped interview and dePosmon procedures
which only minimally restrict the defendant’s right fo cross-ex-
amination” and face-to-face confrontation. This |ron>( has al-
ready been tested in the United States court of appeals.

~One reason for this wony is the strict evidentiary apé)roach
which the Supreme Court fakes to the Confrontation Clause.
By relying on the keywords of necessity and reliability, the
Court reduces all considerations of competing societal interests
to evidentiary criteria which date back to the common Jaw. In
contrast, the ‘Court balances first amendment rights against the
compellmg state interest in protecting child victims of Sexual as-
sault. While the first and sixth amendments may be said IO.PFO-
tect different rights and re_guwe_ differential " analysis, it is
unlikely that common-law evidentiary criteria can resolve these
subtle constitutional tensions.

For the present, the hearsay doctrine and the Confrontation
Clause are reconciled by the criteria of necessity and reliability.
The available psychological evidence, although incomplete, su_P-
gests that the newly proposed hearsay exceptions for child
Statements of sexual abuse are necessary and inherently relia-
ble. Children are often psychologically or otherwise unavailable
to testify in such cases. Achild’s out-of-court statements of sex-
ual abuse are not only inherently reliable but may even be more
reliable than the same child’s in-court testimony. This would
prove an exception to the most fundamental assumptions un-
derlym? the hearsay doctrine and Confrontation Clause, which
after all, were formalated at a time when children were gzener-
ally regarded as mcom_Fetent witnesses and when society de-
nied the problem of child sexual abuse,

Althoug‘h present Confrontation Clause analysis and pres-
ent psychalogical theor_¥ leave many questions unanswered,
there is sufficient constitutional support and rmsychologlcal evi-
dence to justify continued implementation of new hearsay ex-
ceptions "and " taped deposition procedures for a child’s
statements of sexual abuse. Tuese new proposals will chaIIen%e
the judicial system to reconcile the Confrontation Clause, the
hearsay doctrine and competing societal interests. P,erhaﬁs
these,fgroposals will serve as a Social experiment, testing the
flexibility of modern Confrontation Clause analysis to allow for
the Frqgress_lye growth of the hearsay doctring in response to
newly identified social issues and our expanding knowledge of
the Human condition.



