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and PFA could not be part of the same enterpr'3 on the basis of a
common modus operandi and the common participation of Phil-
lips, Moffitt, and Stafford in both cooperatives.18

The court also found that the Oklahoma and Arkansas coopera-
tives could not be regarded as part of the alleged enterprise. De-
fendant Bledsoe had no connection to either cooperative, Stafford
was not involved in the Arkansas coogerative, and Clonin%er was
only tan?entlallﬁ involved in the Oklahoma cooperative. The only
factor relating these two ventures was an agreement hetween Gib-
son and Phillips to share profits.138

With respect to the scheme as a whole, the court held that there
was no single enterprise uniting the various cooperatives. In revers-
ing the RICO convictions, the court concluded: “We find no real
evidence of a structure, a pattern of authority or control, or of con-
tinuity in the pattern of association or the common purpose of all
of the defendants.” 1§7

"> |1d. at 666.

"** |d. at 666-67. The significance of Bledsoe is enhanced by the fact that it does not
involve an unusual or isolated fact pattern.

In United States v. Berkey, No. 82-170 (S.D. Fla. filed Apr. 5, 1982), the Government
alleged an "association in fact” enterprise consisting of individuals who operated a tenu-
ously related network of charities and pharmaceutical companies. As in Bledsoe, the alleged
enterprise in Berkey seems to be a multipronged entity joined primarily by a common mo-
dus operandi and the common involvement of two central individuals, Berkey and Wein-
stein. The indictment alleged a scheme to defraud drug manufacturers by diverting drugs
donated or Bold at a discount to charities by the manufacturers and selling the diverted
drugs at a profit.

One major branch involves activities centering around a charity, Opus Christi, which re-
ceived operating money from one company, AMI, and drug order forms from defendants
Kowitt and Howard. Kowitt and Howard allegedly diverted drugs acquired by Opus Christi
and sent them to Florida. These activities occurred largely outside of the five-year statute of
limitations.

The activities of the second branch focused on a different charity, Church of God World
Missions. This charity received its operating money from AMC and purported to send its
drugs to a Belgian corporation, S.P.R.L. Gabar. The church employed two defendants, Mar-
Ide and Willetts, and dealt with a third, Richman; none of these defendants has any appar-
ent relationship to the Opus Christi activities. Conversely, Kowitt and Howard have no al-
leged relationship to the church activities.

Some insight into the alleged facts is supplied by the fact that pharmaceutical manufac-
turers do a great deal of business with charities. The manufacturers ostensibly require the
drugs to be sent overseas to keep domestic drug prices at high levels. The manufacturers,
however, may overproduce drugs to the point where they tacitly approve of diversion of
drugs for sale in the United States. Conceivably the manufacturers could be prosecuted for
a RICO violation under an attenuated theory of liability. See supra note 44.

674 F.2d at 667. As an alternative gtound for reversal, Bledsoe held that the district
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The analysis of sledsoe was applied in its letter, if not in spirit,
by the subsequent Eighth Circuit decision in united Stares u.
Lemm. temm involved an alleged arson-insurance fraud opera-
tion whose participants committed seventeen fires in five states
over a three-year period. The Government’s chief witness, Gamst,
was the central figure in the arson scheme. He would recruit people
and instruct them in how to set arson fires. After the fire, Gamst
acted as an adjuster of the fire and occasionally acted as a contrac-
tor to reﬁair the fire damage. Other defendants helped to locate
and purchase the property to be burned.

In determining whether the Government had established an en-
terprise, the majority in Lemm, applying the sledsoe analysis, fo-
cused on the existence of the three elements held in gredsoe t0
characterize an illegal enterprise.189 The firsi factor, common pur-
Pose, is of little significance since, as sledsoe pointed out, it is ful-
illed when “[a]ny two wrongdoers who through concerted action
commit two or more crimes.” 190 In Lemm a common purpose was
found in the fact that all the defendants shared the purpose of
committing insurance fraud through arson.l9L The Lem m majority
regarded the second factor, continuity, as a closer issue, particu-
larly because the personnel constantly changed. In the court’s
view, the continuity of structure element was not the main prob-
lem because the basic roles of recruitment, purchasing real estate
to be burned, adjustment of claims, setting of fires, and filing of

court committed prejudicial error in instructing the jury that it could determine the nature
and scope of the enterprise. Id. at 667 n.Il. The jury should have been limited to consider-
ing the enterprise charged in the indictment The trial court's instruction impermissibly
allowed the jury to find an enterprise such as one of the cooperatives, which was different
from the one alleged by the Government. Additionally, the court held that the RICO con-
spiracy conviction of Bledsoe was reversible because there was no evidence that he knew of
the alleged enterprise. Id. at 667 n.12. Strangely, Judge Ross’s dissent in Bledsoe did not
directly respond to either of the alternative grounds for reversal. Judge Ross concluded that
a single enterprise existed because of the mutual acts of assistance between the Gibson and
Phillips branches of the scheme. Id. at 672-74.

680 F.2d 1193 (8th Cir. 1982).

Id. at 1198-1201.

674 F.2d at 665.

11 680 F.2d at 1199. Judge Heaney's dissent in Lerxm found only a "limited showing of
shared purpose among some, but not all, of the defendants." Id. at 1206. Judge Heaney
focused on the absence of any agreement to share risks or profits from the individual arsons.
Id.



1983] RICO REVISITED 337

claims, remained constant.19 The court’s reasoning is flawed. The
reason that certain basic roles remained constant in this case was
probably owing to the fact that almost any arson-fraud operation
requires the performance of these roles. Consequently, the con-
tinuity of roles may be more a reflection of the nature of arson-
fraud schemes in general rather than of any conscious organisa-
tional decisions Dy the ringleaders of the particular operation.

Lemm anal%/zed the problem of changing personnel by chusing
on the fact "hat each defendant had an ongioing relationship wit
the centra] "gure, Gamst.18 The existence of one central figure dis-
tinguishes Lem m from siedsoe, in which there were two central
figures operating two distinct operations. In siedsoe, a person as-
sociated with one ringleader's operation would have no reason to
know of the activities of the other ringleader. In Lemm, however,
the participants in one arson were presumed to have reason to
know that Gamst was involved in other arsons.

It is fair to characterize the court's personnel-continuit analrsis
as focusing on whether there is a central figure involved in all of
the racketeering activities. Lem m fails to recognize that the size of
the core group is a critical factor. When there is a large group of
core figures, anyone dealing with them should know that such a
large central group is engaged in other racketeering activities.
Where there is only one central figure, @sin Lemm, it Is much less
apparent to the participants that other racketeering activities are
occurring. 1%

The third sledsoe factor, the existence of an ascertainable struc-
ture, was analyzed in Lemm as a question of whether there is an
ongoing structure from facts independent of the racketeering acts.
Lemm found that there were distinct structural elements indepen-

id.

"* 1d. at 1199-200. In contrast, Judge Heaney’ dissenting opinion in Lemm emphasized
the fact that although each of the defendants had worked with Gams those defendants had
not “worked with one another over a period of time as part of an ongoing enterprise.” 1d. at
1206.

,M An additional problem discernible in the Lemm jialysis is that the earlier Eighth Cir-
cuit decision in United States v. Dean, 647 F.2d 779, 788-89 (8th Cir. 1981), cert, denied.
102 S. Ct 2296 (1982), seems to contradict the argument that a single RICO offense is es-
tablished merely because a single person is involved in all of the predicate offenses. The
Dean holding indicates that a single person commits separate RICO offenses when separate
patterns are involved. 647 F.2d at 788. Lemm failed to determine adequately that a single
pattern was involved.
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dent of the patterns of racketeering.1%

Based on its analysis rf these factors, Lem m found that the en-
terprise element had been satisfied. Although the court followed
the ledsoe test in letter, it is questionable whether its spirit was
effectuated. Upon close analysis, many of e factual elements
upon which temm relied are not very meaningful. Judge H.eane%’s
dissent in Lem m focused on more significant factors indicating the
absence of a “unified system of operation,” such as the absence of
any arrangement for sharing profits and risks.I'9 Ultimately, the
value of the Lemm case may lie not in its iega! analysis but as an
illustration that the nature of “enterprise” Is so nebulous that it
cannot be captured by any test or standard.

The Justice Department guidelines on RICO attempt to clarify
the Eighth Circuit test by setting out those factors that indicate a
formal structure: (1) “some common denominator such as an inter-
est, a vocation, or other regular activity separate and apart from
the criminal acts”;187 (2) the existence of “offices or ﬁosmpns of
authority”;18 (3) a “regular membership”;19 and (4) otnher “indicia
of the enterprise’s separate existence,” including “formalized mem-
bership, recruitment and inuuction and/or membership insig-
nia.”80 These guidelines are not bindingL and are difficult to rec-
oncile with some of the indictment practices of United States
attorneys.

d. Continuing problems created by the “illegal enterprise”
concept. Regardless of the manner in which courts ultimately de-
fine the amorphous “illegal enterprise” concept, one troubling fact
will remain. Even after Turkette, there is no persuasive indication
that Congress contemplated the use of RICO to prosecute illegal

"* 680 F.2d at 1200-01. The Second Circuit has apparently refused to follow the Bledsoe-
Lemm requirement that the enterprise be proven by fact3 independent of the pattern. See
United States v. Mazzei, No. 82-1146, slip op. at 1577 (2d Cir. Jan. 28, 1983). Since the
Justice Department Guidelines seem implicitly to adopt the Bledsoe-Lemm standard, see
infra text accompanying notes 197-201, Mazzei is arguably at odds with both the Guidelines
and Second Circuit authority indicating that the Guidelines are a significant factor in statu-
tory construction of RICO. See supra note 16.

,M 680 F.2d at 1206 (Heaney, J., dissenting).

United States Attorney's Manual § 9.110.101 (Jan. 30, 1981) (commentary to guide-
line VI).
Id.
> Id.
Id.
11 See supra note 16.
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enterprises. If Congress never contemplated illegal enterprises, it
never contemplated how such enterprises were to be defined, how
various RICO remedies apply to such enterprises, or how other
statutory and constitutional concepts interrelate with the illegal
enterprise concept. After creating a concept with no underlying
support in the legislative history, the courts are free to interpret
the illegal enterprise notion without any restraints imposed by the
legislative histor%.

To illustrate this point, consider the problem of defining a sec-
tion 1962. . nspiracy to participate in an illegal enterprise. Since
an illegal em e is an informal association of [Jeople with vari-
ous character*  , a section 1962(d) charge would involve a con-
spiracy to af  -ce with an illegal enterprise. The charge is a re-
dundancy because both the conspiracy and the illegal enterprise
refer to the same ﬁroup of people. Auyone who conspires will also
be a member of the illegal enterprise. It is extremely difficult to
provide clear instructions to a jury on the elements of a section
1962(d) count where an illegal enterprise is involved.

A rather serious problem ‘is that there is generally no practical
distinction between a section 1962(c) count based on participation
in an illegal enterprise and a section 1962(d) consgiracy to partici-
pate. The same evidence will usually establish hoth counts because
the illegal enterprise and conspiracy involve the same group of
people and the predicate offenses are generally completed crimes.
Consequently, defendants can be charged and sentenced under
both counts even though the same acts underlie both counts.2i

These problems will exist regardless of how an illegal enterprise
is defined. When dealing with these problems, it is pointless to
speak of any Ieglslatlve Intent since Congress never contemplated
the existence ot such enterprises. The ille?al enterprise is a crea-
tion of the courts, and they are apparent
outlines,

Exercising this freedom from statutory limitations, a number of
courts have construed the enterprise concept so broadly that it

y free to determine its

* See infra text accompanying note 511. Of course, there is usually an overlap in proof
between conspiracy and substantive offenses. This overlap, however, is particularly notewor-
thy in RICO cases for two reasons: (1) the substantive offense, § 1962(c), punishes associa-
tive behavior in illegal enterprises just as the con?; iracy offense Hoes; and (2) the conspiracy
offense, § 1962(d), is generally applicable only when one has committed the substantive
offense. See infra text accompanying notes 454-55.
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could include any conceivable combination of individuals or grpug
of individuals.58 This phenomenon is best illustrated by the Fift
Circuit, which until recently had re%arded an enterprise as includ-
ing any informal network of people engaged in unrelated acts.
Under this view, an “enterprise” was described in such terms as an
“amoeba-like infra-structure” and a “myri >poa criminal net-
work.”34 This biological terminology obscured the basic fact that
the Fifth Circuit was adopting a policy of giving prosecutors a free
hand in alleging the enterprise and, by extension, in controlling the
scope of the trial. Recent Fifth Circuit decisions, however, have
shown some concern for prosecutorial abuse of the illegal-enter-
prise concept and have established some limitations on the scope
of RICO enterprises.3b

2, Corporate Divisions and Group of Corporations.

a.  Computer Sciences. Some or%anized entities may not be en-
terprises because they are neither a legally recognized formal en-
tity nor a group of associated “individuals" that is not a legal en-
tity.30 In united States v. Computer Sciences Corp. 20 the
district court dismissed an indictment of Computer Sciences Corp.
(CSC) and some key employees who were accused of conducting an
unincorporated division of CSC through mail and wire fraud and
bribery. The defendants allegedly bribed a Government con-
tracting officer to obtain a contract for computer services and pur-
posely overbilled on work performed under the contract. A corpo-
rate defendant’s unincorporated division could not constitute a

** Many courts have commented that the word "enterprise" is a broad term that should
be liberally construed. See United States v. Morris, 532 F.2a 436, 441-42 (5th Cir. 1976);
United States v. Parness, 503 F.2d 430, 439 (2d Cir. 1974), cert, denied, 419 U.S. 1105
(1975); United States v. Cappetto, 502 F.2d 1351,1358 (7th Cir. 1974), cert, denied, 420 U.S.
925 (1975); United States v. Frumento, 426 F. Supp. 797, 802 (E.D. Pa. 1976), aff'd, 563 F.2d
1083 (3d Cir. 1977), cert, denied, 434 U.S. 1072 (1978).

“e United States v. Elliott. 571 F.2d 880, 898-99 (5th Cir.), cert, denied, 439 U.S. 953
(1978). In Elliott, the Fifth Circuit held that six codefendants had participated in an enter-
prise encompassing 20 distinct types of criminal conduct. Id. at 884. None of the defendants
was involved in all of these acts.

"* See infra text accompanying notes 403-40.

** The Supreme Court opinion in United States v. Turkette, 452 U.S. 576 (1981), indi-
cates that § 1961(4) encompasses two basic types of associations: (1) a legally recognized
formal entity such aa a partnership or a corporation; and (2) a gToup of associated "individ-
uals” that is not a legal entity. Id. at 581-82.

511 F. Supp. 1125 (E.D. Va. 1981), reu'd in part:, 689 F.2d 1181 (4th Cir. 1982).
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legal entity because a division has no separate identity apart from
the corporation of which it is a part. A division was not a group of
associated individuals since CSC could not be one of those
individuals.*(9

The district court concluded that the term “individual” as used
in section _19611(4) connotes a living person and does not encompass
a corporation. The court reached this conclusion by com[)arlng the
term “individual’ in section 1961(4) and the definition of “person”
in section 1961(3), which referred to any “individual or entity.”*09
The section 1961(3) distinction between individuals and entities
indicated that the term “individual” was meant to apply to a living
person.*10

The district court's decision was reversed by the Fourth Circuit,
,'hich held that the corporate division constituted a group of sso-
ciated individuals.*1l Based on other grounds, however, the court
held that the corporate defendant could not be a RICO defen-
dant,*1* which eliminated the question of whether the corporation
could be one of the associated “individuals." _

b. "Group of corporations” enterprise. A similar type of ObjeC-
tion has been made to an enterprise consisting of a group of corpo-
rations. The Second Circuit, in united States u. Huber,213 held

"e Id. at 1128-31.

Id. The court reasoned:

However, even if it is such a group of individu Is associated in fact, CSC [the defen-
dant corporation], by definition, could not be included in this association. Section
1961(3) defines "person” as "any individual or entity capable of holding a legal or
beneficial interest in property.” It is clear from this definition that “individual” is
|d used differently from “person” in the act to connote a living person.

m In its generally accepted meaning, the term “individual” does not include a corpora-
tion. Suttenfield v. Travelers Indem. Co., 133 F. Supp. 418, 424 (E.D. Ter. 1955), reu'd on
other grounds sub nom. Continental Casualty Co. v. Suttenfield, 236 F.2d 433 (5th Cir.
1956); cf. Richmond Television Corp. v. United States, 345 F.2d 901, 908 (4th Cir.) (tar
deduction applicable “in the case of an individual” will not be allowed for a corporate tax-
payer), vacated per curiam on other grounds, 382 U.S. 68 (1965).

An alternative ground in Computer Sciences, 511 F. Supp. at 1131-32, was that the corpo-
rite defendant could not operate the subsidiary since the subsidiary could not benefit from
tie racketeering under United States v. Webster, 639 F.2d 174 (4th Cir. 1981), modified on
ri hearing, 669 F.2d 185 (4th Cir. 1982). The Webster "benefit” test, however, was rejected
on rehearing, see 669 F.2d at 186-87; infra notes 348-50 and accompanying text, casting
d'jubt on this portion of the Computer Sciences opinion.

United States v. Computer Sciences Corp., 689 F.2d 1181 (4th Cir. 1982).

,, See inf,-a text accompanying note 231.

* 603 F.2d 387, 393-94 (2d Cir. 1979), cert, denied, 445 U.S. 927 (1980).
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that a group of corporations could constitute an enterprise.24 The
Huber Case did not adequately respond to the argument that a
group of corporations is neither a legal entity nor a group of associ-
ated individuals.216 A “group of corporations” does not fall within
the first category since that category includes only a single corpo-
ration; in general, state and federal laws have not regarded a group
of corporations as a legal entity.

A group of corporations could not be a group of individuals
since, S computer Sciences demonstrates, a corporation is not an
“individual” within the meaning of section 1961(4). In addition,
the “common purpose” requirement of e rittin would not be practi-
cally applicable to a group of corporations, particularly if the group
were a large multinational conglomerate engaged In diversified
activities.

If Huber becomes the prevailing view, the activities of large con-
?Iomerates could become the focus of RICO prosecutions. Even the
oreign branches of multinational conglomerates could be alleged
as part of the enterprise under united states u. Parness,218 Which
held that a business can be alleged as an enterprise.2l7

3. Governmental Enterprises. Although the courts have seem-
ingly authorized section 1962(c) prosecutions of most patterns of
racketeering activity under an “illegal enterprise” theory, the Gov-
ernment has persistently prosecuted government-corruption cases
under a theory that the public office is the enterprise. Defendants
have had little success in contending that a government entity is
not an entity within the meaning of Title IX even though the volu-
minous legislative history makes no references to public agencies as

** Cf. United States v. Thevis, 665 F.2d 616, 625 (5th Cir. 1982) (upholding an enterprise
as “a group of individuals associated in fact with various corporations"), cert, denied, 102 S.
Ct. 3489 (1982).

m An interesting analogy applicable to Huber can be found in cases construing the defi-
nition of "enterprise” in 29 U.S.C. § 203(r) of the Fair Labor Standards Act, 29 U.S.C. §8
201-219 (1976 & Supp. V 1981). In construing § 203(r), the Supreme Court decision in Bren-
nan v. Arnheim & Neely, Inc., 410 U.S. 512, 518 (1973), indicates that an enterprise does not
consist of independent business entities.

*'e 503 F.2d 430 (2d Cir. 1974), cert, denied, 419 U.S. 1105 (1975).

m Id. at 438-40. Parneaa involved a complex fraudulent scheme in which Milton Parness
gained control of a 90% stock interest in an Antillean hotel and casino by withholding debts
owed to the hotel. His failure to pay those debts forced the victim to borrow from third
parties to meet the hotel expenses. Through straw men, Parness loaned funds to pay the
third-party obligations. The straw men then foreclosed and Parness obtained control of the
hotel casino. Id. at 433-35.
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enterprises. With virtual unanimity, the courts have held that pub-
lic agencies axe enterprises.118

A subsequently modified Sixth Circuit panel decision was the
only circuit opinion to reject the concept of government enter-
prises. In united States u. Thompson 219 the defendants were
charged with operating the Governor's Office of Tennessee through
the selling of executive clemency and immunity from extradition.
The panel held that the office did not constitute an enterprise
under RICO. The panel focused on the problems inherent in ap-
plying RICO civil remedies to a state agency. It noted that divesti-
ture and reorganization could not apply to state government of-
fices, an indication that RICO did not apply."0 Thompson
distinguished a statement in Turkette that the inapplicability of
RICO civil remedies to a particular type of enterprise does not
limit the scope of the enterprise concept.3*1 Unlike the illegal en-
terprise where civil remedies are impracticable, dissolution of a
government office is practicable but is an unconstitutional intru-
sion on states' rights. Thompson also emphasized that there is no
mention of government enterprises in the legislative historg. It is
clear that RICO is directed at government corruption since bribery
IS mcorBorated as a racketeering act. The panel noted, however,
that bribery could be punished under RICO by alleging a group of
associated Individuals rather than a government enterprise.33

The majoritr in the en banc modification of Thompson held that
as a matter of statutory construction, a state government agency

*" See United States v. Angelilli, 660 F.2d 23, 30-35 (2d Cir. 1981) (New York City Civil
Court), cert, denied, 455 U.S. 945 (1982); United States v. Clark, 1346 F.2d 1259, 1262-67
(8th Cir. 1981) (county judge's office); United States v. Altomare, 625 F.2d 5, 7 (4th Cir.
1980) (Hancock County prosecuting attorney’s office); United States v. Baker, 617 F.2d
1060,1061 (4th Cir. 1980) (county sheriff’s department); United States v. Bacheler, 611 F.2d
443, 450 (3d Cir. 1979) (Philadelphia Traffic Court); United States «. Barber, 476 F. Supp.
182, 187-89 (S.D. W. Va. 1979) (Alcohol Beverage Control Commission). But see United
States v. Mandel, 415 F. Supp. 997, 1020-22 (D. Md. 1976) (State of Maryland).

*" 669 F.2d 1143 (6th Cir.), modified en bone, 685 F.2d 993, 995-98 (6th Cir. 1982) (on
rehearing en banc the Sixth Circuit affirmed the convictions and concluded that the panel's
holding that a governmental entity could not be an “enterprise” was flawed); see infra notes
223-27 and accompanying text

“e 669 F.2d at 1145.

= 1d. at 1149.

,u ld. at 1148 (citing Tarlow, supra note 1, at 206-07); see also Bradley, Racketeers, Con-
gress and the Courts: An Analysis of RICO, 65 lowa L. Rev. 837, 861 (1980); Comment, An
Analysis of the Confusion, supra note 3, at 475-76.
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can be an enterprise.2*3 The maH'oriéy also condemned this enter-
prise allegation as a violation of federal-state comity noting that
the allegation may "needlessly cast unfair reflection upon innocent
individuals"—a condemnation that was explicitly described as a
holding of the case.34 The court suggested that any future RICO
indictments allege a group of associated individuals as the enter-
prise rather than the Governor's Office.38

Obviously, this opinion leaves manK unanswered questions. The
most important is whether the Sixth Circuit will reverse future
convictions if prosecutors ignore the warning and allege a gover-
nor's office as an enterprise. If the circuit reverses in the future,
the question will remain as to why the convictions were affirmed in
Thompson.229 An additional problem is whether the majority's
comity discussion applies to all RICO indictments alleging state
agencles as enterprises or is limited to governors’ offices alleged as
enterprises.3 In view of these uncertainties, further litigation on
this point is likely.

4. "ingle-Person Enterprises. A rarely used form of |I|egaI en-
terprise, one consisting of a smg[le_ person, has heen approved,
largely in dicta, by the courts.28 This view is based on the words
“enterprise’ includes any individual” in section 1961(4). The sin-

‘ 685 F.2d 993, 998 (6th Cir. 1982).

*% |d. at 1000.

*1d.

Id.

*" On the other hand, if there will be no reversals, the question remains whether the
comity holding is either an advisory opinion barred by the “case and controversy” require-
ment of article IIl or some attempt to regulate the prosecuting policies of the executive
branch. If a violation of the comity principle is an insufficient basis for precluding a federal
criminal prosecution, the chances for reversal are reduced. If comity principles, however,
preclude some federal civil actions, see, e.g., Younger v. Harris, 401 U.S. 37 1971), it would
seem that criminal actions could also be barred. Perhaps, the Thompson r urt holding is
that although federal-state comity may be disrupted by a government-enterprise allegation,
it was not sufficiently disruptive in Thompson to warrant reversal.

The court’s reasoning seems to undercut any restrictive interpretation since all RICO
prosecutions involving state government agencies could in some way “needlessly cast unfair
reflection upon innocent individuals.” 685 F.2d at 1000.

* See United States v. Marubeni Am. Corp., 611 F.2d 763, 767 n.8 (9th Cir. 1980);
United States v. Elliott, 571 F.2d 880, 898 n.18 (5th Cir.), cert, denied, 439 U.S. 953 (1978);
United States v. Ohlson, 552 F.2d 1347, 1349 (9th Cir. 1977); United States v. Hawkins, 516
F. Supp. 1204, 1206 (M.D. Ga. 1981); United States v. Boffa. 513 F. Supp. 444, 478 (D. Del.
1980), reu'd in part, 688 F.2d 919 (3d Cir. 1982); see also United States v. Benny, No. 82-
062 (N.D. Cal. filed Feb. 23, 1983) (approving the assertion that an individual could be both
the defendant and the enterprise in an alleged real estate fraud scheme).
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?Ie-person entergrise concept is an absurd notion. A defendant vio-
ates section 1962(c) only when he is “employed by or associated
with” the enterprise. If the enterprise is the defendant, he is con-
victed for employing himself or associating with himself.” 9 When
there is no distinction between the enterprise and the defendant,
RICO can be used to Punish the enterprise rather than RICQ's in-
tended target, the derendant who 0’oerates or acquires the enter-
prise. Accordingly, the language implies that the term “individual’
refers to a sole proprietorship business.3y

The courts have extensively considered a similar issue involving
corporations that are alleged as both the enterprise and the defen-
dant operating the enterprise. Although the Fourth” 1 and Elev-
enth” 3 Circuits have reached different positions on this issue, ,'n

*e The forfeiture remedies of § 1963 are also difficult to reconcile with a single-person
enterprise. These remedies permit forfeiture of the defendant’s interest in the enterprise.
Query: What interest does a person have in himself? In the context of forfeiture, the refer-
ence to "individual™ in 8 1961(4) makes sense only if "individual” refers to a sole
proprietorship.

*** See Blakey & Gettings, supra note 4, at 1023 n.81. It may be significant that the term
“individual” is placed in a series of entities in 8§ 1961(4) that connote legitimate businesses.
See 18 U.S.C. 8§ 1961(4) ("any individual, partnership, corporation . . .").

Ml In United States v. Computer Sciences Corp., 689 F.2d 1182 (4th Cir. 1982), reu'g in
part 511 F. Supp. 1125 (E.D. Va. 1981), the Fourth Circuit reached two unequivocal hold-
ings pertaining to RICO. The court held that an unincorporated division of the corporate
defendant could be an enterprise under a theory that it is a group of associated individuals.
Id. at 1190. The fact that the unincorpo-. sd division is not a separate entity from the
corporate defendant, however, raised the question of whether a defendant could also be the
enterprise. The Fourth Circuit held that a corporate defendant cannot also be the alleged
enterprise. The Computer Sciences court reasoned by analogy to the principle that a person
cannot conspire with himself:

We conclude that "enterprise” was meant to refer to a being different from, not the
same as or part of, the person whose behavior the act was designed to prohibit, and,
failing that, to punish. To be sure, the analogy between individuals and Active per-
sons such as corporations is not exact. Still, we would not take seriously, in the ab-
sence, at least, of very explicit statutory language, an assertion that a defendant could
conspire with his right arm, which held, aimed and fired the fatal weapon. A corpora-
tion, in common parlance, ia not regarded as distinct from its unincorporated divi-
sions either.
Id. at 1190.

“* The discussion of this point in United States v. Hartley, 678 F.2d 961 (11th Cir. 1982),
ia characterized by superficial and unpersuasive reasoning. The court adopted the facile ra-
tionale that a corporation is an "enterprise” under § 1961(4), a "person” under § 1961'3),
and, therefore, can be alleged as both the enterprise and the defendant Id. at 988. 'Hie
court declines to confront meaningfully the basic problem with this indictment format
Since § 1962(c) requires that the defendant be "employed by or associated with” the enter-
prise, the Hartley indictment produced the absurd notion of a corporation being employed
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RICO criminal cases, recent RICO civil decisions have uniformly
held that corporate defendants cannot simultaneously be charged
as the enterprise.” 3 1t is reasonable to anticipate that these hold-
ings would extend to individuals as well as corporations and pre-
clude an allegation that an individual has operated himself
through racketeering.

B. Pattern

‘Pattern” is the most nebulous term in RICO since section
1961(5) does not define a pattern but merely states what it “re-
quires.” 334 Section 1961(5) describes a “pattern of racketeering ac-

by or associated with itself.

The court disposed of this point in a footnote, stating that this issue was controlled by the
court’s earlier holding that a corporation can conspire with its employees. Id. at 986 n.41.
This does not meaningfully confront the issue because the earlier holding on § 371 was not
that a corporation can conspire with itself. While there may be sound reasons to reject hold-
ings that a corporation cannot conspire with its agents, neither these reasons nor any other
policy has been advanced to support the proposition that a corporation can conspire with
itself. If neither corporations nor individuals can conspire with themselves, see United
States v. Fleming, 504 F.2d 1045, 1055 (7th Cir. 1974); Nelson Radio & Supply Co. v. Motor-
ola, Inc., 200 F.2d 911, 914 (5th Cir. 1952), cere, denied, 345 U.S. 925 (1953), it follows that a
RICO defendant cannot be “employed by or associated with” itself. This criticism of Hart-
ley was seemingly adopted in Fields v. National Republic Bank, 546 F. Supp. 123, 124 n.5
(N.D. 1U. 1982).

,M See Bennett v. Berg, 685 F.2d 1053, 1061 (8th Cir. 1982), reh'g en banc granted, No.
81-1418 (3th Cir. Sept. 16, 1982); Fields v. National Republic Bank, 546 F. Supp. 123, 124-
25 (N.D. 111 1982); Boys v. Hunter Sav. Asa'n, 539 F. Supp. 1020, 1023-24 (S.D. Ohio 1982);
Parness v. Heinold Commodities, Inc., 548 F. Supp. 20, 24 (N.D. Ill. 1982); Van Schaick v.
Church of Scientology, Inc., 535 F. Supp. 1125, 1136 (D. Moss. 1982). Even if courts unani-
mously preclude the allegation of a corporation as both enterprise and defendant, the issue
of dual identity would not be definitely resolved. The Government and civil plaintiffs may
attempt to avoid these rulings by alleging that the enterprise is a group of individuals asso-
ciated in fact, consisting of the corporation and the corporation’s employees. Presumably, a
corporate defendant would argue by analogy to conspiracy cases that this is a defective alle-
gation of a corporation associating with itself since the employees are legally part of the
corporation. Cf. Nelson Radio & Supply Co. v. Motorola, Inc., 200 F.2d 911, 914 (5th Cir.
1952) ("The defendant ia a corporate person and as such it can act only through its officers
and representatives . ... It does not violate the act when it exercises its rights through its
officers and agents . . . .").

,M Although 8§ 1961 is titled "Definitions,"” § 1961(5) is not actually a definition. See
United States v. Ladmer, 429 F. Supp. 1231, 1244 (E.D.N.Y. 1977). The Eighth Ciicuit de-
clined to explore this issue in United States v. Dean, 647 F.2d 779 (8th Cir. 1981), cert,
denied, 102 S. Ct. 2296 (1982). In Dean, the defendant objected to jury instructions stating
that "the term pattern of racketeering activity means at least two acts of racketeering activ-
ity.” Id. at 791 (emphasis in original). He argued that the use of the word “means" was
inappropriate because Congress did not fully define pattern but merely provided a "partial
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tivity”: “*(PJattern of racketeering activity' requires at least two
acts of racketeering activity, one of which occurred after the effec-
tive date of this chapter and the last of which occurred within ten
years (excluding any period of imprisonment) after the commission
of a prior act of racketeering activity." 234

If this provision is not intended as a full definition of pattern,
the courts must determine whether the “pattern” concept requires
proof of facts not explicitl?; mentioned In section 1961(5). When
considering this problem, the courts have fre%uently referred to a
passage in a report of the Senate Judiciary Committee. That re-
port commented on th scope of “pattern”: *The target of Title IX
IS thus not sporadic activity. The Infiltration of legitimate business
normally requires more than one ‘racketeering activity’ and the
threat of continuing activit% to be effective. It is this factor of con-
tinuity plus relationship which combines to produce a pattern."2%

1. "Continuity" Analysis of Pattern. One approach to constru-
in%.“pattern” IS to require that the racketeering activities be of
sufficient quantity and character to pose “the threat of continuing
activity” discussed in the Senate report. In accordance with this
report and the express requirement of two acts in section 1961(5),
the courts have insisted that one isolated racketeering act does not
constitute a “pattern." 137 Arguably, two acts of racketeering could
be regarded as mere “sporadic activity” if the two acts were widely
separated in time and place from one another.233

contextual definition." 1d. at 791-92. The defendant contended that since § 1961(5) is not a
definition of pattern, there are additional elements of proof that are not mentioned in §
1961(5) and that would be necessary to establish a pattern. This view may conflict with
United States v. Turkette, 452 U.S. 576 (1981), which states that the '‘pattern™ element "is
proved by evidence of the requisite number of acta of racketeering committed by the partici-
pants in the enterprise.” Id. at 583. If this observation were intended ** - complete descrip-
tion of pattern, it could be read as rejecting any additional elements of proof that are not
mentioned in § 1961(5).

*" 18 U.S.C. 5 1961,'3) (1976).

“e S. Rep. No. 617, 91st Cong., 1st Sess. 158 (1969).

u’ See United States v. Phillips, 664 F.2d 971, 1038-39 (5th Cir. 1981); United States v.
Winter, 663 F.2d 1120,1136 (1st Cir. 1981); United States v. Martino, 648 F.2d 367, 383 (5th
Cj . 1981), reu'd on other grounds on rehearing en banc, 681 F.2d 952 (5th Cir. 1982), cert,
granted sub nom. Russello v. United States, 103 S. Ct. 721 (1983); United States v. Guiliano,
644 F.2d 85, 88 (2d Cir. 1981); United States v. Morris, 532 F.2d 436, 442 (5th Cir. 1976);
United States v. Campanale, 518 F.2d 352, 363 n.32 (9th Cir. 1975), cert, denied, 423 U.S.
1050 (1976); United States v. Ladmer, 429 F. Supp. 1231, 1243 (E.D.N.Y. 1977); United
States v. Moeller, 402 F. Supp. 49, 60 & n.9 (D. Conn. 1975).

m Cf. United States v. Field, 432 F. Supp. 55, 59 (S.D.N.Y. 1977) ("The language of the
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The validity of a pattern analysis focusing on whether the acts
pose the “threat of continuing activity” has not been examined in
significant detail by any cases. Most cases have inw ,ved patterns
arising from the commission of many racketeering acts in relatively
short periods of time.” *

The Supreme Court opinion in vnited States v. Turkette 240 ap-
proached the continuity problem differently. It indicates that n
lllegal enterprise must be characterized by continuity and de-
scribes an enterprise as “an ongoing organization” in which the
participants "function as a continuing unit.”” 1 The Government
conceded in Turkette that two sporadic and isolated offenses by
the same person or group does not establish an illegal enterprise.” 3

There is a significant distinction between a continuity analysis of
illegal enterprises and leading a continuity requirement into the
pattern element. The turkette requirement does not preclude a
RICO prosecution hased on a pattern consisting of two isolated
:nd sporadic acts where the ente, ''se is an organization charac-
terized by continuity.3" For exampie, a person may operate a con-

Act, which makes a pattern of conduct the essence of the crime, clearly contemplates a
prolonged course of conduct."), aff'd mem., 578 F.2d 1371 (2d Cir. 1978). But see United
States v. Turkette. 452 U.S. 576, 583 (1981) (pattern element “is proved by evidence of the
requisite number of acts of racketeering committed by the participants in the enterprise”).

*" See United States v. Morris, 532 F.2d 436, 442 (5th Cir, 1976) (several illegal card
games within 19 months were found to be a pattern and not merely sporadic activity);
United States v. Fineman, 434 F. Supp. 189, 192-93 (E.D. Pa. 1977) (acceptance of four
bribes to obtain entrance into graduate schools over a two-and-one-half-year period was
sufficient to establish a pattern); United States v. Field, 432 F. Supp. 55, 60 (S.D.N.Y. 1977)
("14 separate acta within a four-year period . . . seem to constitute a clear pattern of con-
duct"), aff'd mem., 578 F.2d 1371 (2d Cir. 1978); United States v. Stofsky, 409 F. Supp. 609,
614 (S.D.N.Y. 1973), affd, 527 F.2d 237 (2d Cir. 1975), cert, denied. 429 U.S. 819 (1976) (21
separate acta within a two-and-one-half-year period constituted a pattern). The large num-
ber of cases upholding patterns that involve a single transaction, see infra note 260, is prob-
ably inconsistent with a continuity requirement.

«e 452 U.S. 576 (1981).

Id. at 583.

M Id. at 583 n.5. Although the context of this remark is not apparent from the Turkette
opinion, the quoted passage from the Government’s brief must be considered in the light of
the Govemment’Bargument that an enterprise is characterized by a “common purpose or
objective." Brief for Petitioner at 23, United States v. Turkette, 452 U.S. 576 (1981). The
Government apparently adopted a common-scheme analysis of enterprise, and not the con-
tinuity analysis.

*** Cf. United States v. Corbin, 662 F.2d 1066, 1073 n.16 (4th Cir. 1981) (while holding
that Travel Act requires a continuous course of conduct to establish a business enterprise,
court refused to decide whether each defendant must commit continuous conduct).
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struction business by committing bribery in 1972 and an unrelated
act of mail fraud in 1977. The Turkette discussion of continuity
would be applicable only to an illegal enterprise and would not
bar this pattern consisting of isolated and sporadic acts.*4

A concept of continuity has b ;en adopted by the decision on re-
hearing in united States u. wei Ster.38The court focused on what
constitutes “conducting” an enterprise through racketeering and
indicated that the term “conduct” signifies continuous activity:
“‘Conducted," it is true, signifies repeated, even patterned carrying
on of affairs. It may be doubted that an isolated incident amounts
to ‘conduct. "8 Under webster, @ defendant’s actions would have
to be “repeated” to constitute “conducting” an enterprise. In con-
trast, Turkette focuses on whether the enterprise engages in con-
tinuing activity, although turkette does not purport to confront
the question of whether each defendant’s acts must be continuous.

2. “Common Scheme” Analysis of Pattern. The Seventh Cir-
cuit has nc. emphasized the continuity factor but has construed
“pattern” to require proof of a common scheme, plan, or motive
relating the racketeering acts,347 a construction approved in dicta
by the Ninth Circuit.38 Under this approach, the word “pattern’
requires more than accidental or unrelated instances of proscribed
conduct. A common-scheme approach effectively precludes the
Government from compiling all of the crimes committed by a per-
son and prosecuting the individual as an illegal enterprise under
section 1962(c). Rejecting the common-scheme construction, the
Second and Fifth Circuits have held that RICO does not require
any relationship between the racketeering activities other than a
nexus with the enterprise.38

44 An example of this situation can be found in United States v. Phillips, 664 F.2d 971
(5th Cir. 1981), in which a single transaction pattern was approved, presumably because the
illegal enterprise, the Black Tuna operation, was continuing.

44 639 F.2d 174 (4th Cir.), cert, denied, 454 U.S. 857 (1981), rev'd on rehy, 669 F.2d 185
(4th Cir. 1982).

44 669 F.2d 185, 187 (4th Cir. 1982).

44 See United States v. Starnes, 644 F.2d 673, 678 (7th Cir.), cert, denied, 4rl U.S. 826
(1981); United States v. Weatberspoon, 581 F.2d 595, 601-02 (7th Cir. 1978); Umted States
v. Stofsky, 409 F. Supp. 609, 613-14 (S.D.N.Y. 1973), affd, 527 F.2d 237 (2d Cir. 1975), cert.
denied, 429 U.S. 819 (1976); United States v. White, 386 F. Supp. 882, 883-84 (E.D. "'(is.
1974); tee alto 2 E. DeVitt & C. Blackmar, Federal Jury Practice and Instructions 8§8§
56.20, 56.23 (Supp. 1983); Atkinson, supra note 17, at 11.

44 United States v. Brooklier, 685 F.2d 1208, 1222 (9th Cir. 1982).

44 See United States v. Bright, 630 F.2d 804, 830 n.47 (5th Cir. 1980); United States v.
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In the context of legitimate enterprises, a common-scheme re-
quirement is essential to any reasonable interpretation of the stat-
ute. The need for this requirement in a multidefendant case is sug-
gested by the fact pattern and decision in united states u.
cryan.26"In cryan, three employees of a sheriff's office, the enter-
y.ise, were char?ed with participation in annual illegal payments
to a political “slush fund.” The Government alleged that, before
these defendants joined the office, other employees made a special
payment in 1971 to a Democratic Party Chairman in return for his
attempt to influence a local legislative body to grant salary in-
creases. The Government contended that the special payment and
the subsequent acts of the three defendant employees could be
charged together in both section 1962(c) and (d) counts, and that
the evidence of the special payment was admissible against the
three defendants who were not members of the sheriff's office at
the time of the 1971 payment. Under the Government's view, a
sheriff making illegal payments in 1975 would be liable as a con-
spirator for the acts of every employee who ever made or collected
an illegal payment.2l

Holding that the special payment and the subsequent payments
were not ﬁart of the same offense or the same section 1962$d) con-
spiracy, the cryan court rejected the use of the vicarious liability
doctrine on these facts and dismissed the indictment.22 The court
reasoned that, if the Government could allege all i.IIegfaI acts in the
operation of a common enterprise as part of a single conspiracy,
the scope of the conspiracy would be “potentially enormous.” 263

The cryan problem can be illustrated by the followin% hypothet-
ical. Assume that four state legislators are charged with operating
the same legislature through the following patterns: (1) Legislator
a extorts payments in 1970 for attempting to legalize gambling; (2?
Legislator 8 receives bribes in 1972 to exercise Influence on behalf
of parents seeking admission of their children to state colleges; (3)

Weiaman, 624 F.2d 1118, 1122-23 (2d Cir.), cert, denied, 449 U.S. 871 (1980); United Statea
v. Elliott, 571 F.2d 8d0, 899 n.23 (5th Cir.), cert, denied. 439 U.S. 953 (1978).

** 490 F. Supp. 1234 (D.N.J.), aff'd mem., 636 F.2d 1211 (2d Cir. 1980). .

11 Id. The court noted that if the Government were correct, "everyone in (the sheritFa
office] who ever made or collected an illegal payment would be bound together as racke-
teera." Id. (emphaaia in original).

,u 1d. at 1243-45.

Id. at 12-43.



1983] RICO REVISITED 351

Legislator C commits mail fraud in 1975 by misappropriating cam-
paign funds; and (4) Legislator o receives bribes in 1978 from a
property developer. All of the legislators have knowledge of, but
not involvement in, the activities of the other members.' ™ Ir the
absence of a common-scheme requirement, these parues are part
of a single chargeable section 1962(c) or (d) RICO offense solely
because their acts occur in the conduct of the same enterprise.
This produces the bizarre result that a single RICO offense ran
consist of every racketeering art committed by any employee or
member of a large legitimate enterprise (e.g., United States House
of Representatives, General Motors, Department of the Interior)
during the many decades of the enterprise’s existence. A relation-
ship Is required between the racketeering activities of the defen-
dants because the mere fact that they oBerate the same enterprise
does not supply a sufficient connection between the defendants.36

The fact that acts occur in the conduct of the same legitimate
enterprise does not supply a sufficient relationship even in the case
of only one defendant. For example, assume that a president of a
corporation involved in diversified activities engages in bribery of a
legislator in 1970 to further coal-mining activities and commits
mail fraud in 1980 to further the affairs of an airplane manufactur-
ing branch of the enterprise. It is difficult to discern any rationale
for permitting two far-flung and unrelated activities to satisfy the
pattern requirement merely because the same business is involved.
Those who operate substantial and stable enterprises for long peri -
ods of time would become targets for RICO offenses merely be-
cause the Government can compile all disparate offenses commit-
ted during the many years in which the enterprise is operated. A
common-scheme element would remedy this problem.

The ABA has endorsed the Seventh Circuit view by urging
amendment of the RICO statute to require that criminal activities

“* This hypothetical is similar to the indictment in United States v. Alonso, No. 81-270
(S.D. Fla. 1981), affd, 673 F.2d 334 (11th Cir. 1982), in which the Government filed a RICO
count against homicide detoctives employed by the Dade County Public Safety Department.
The predicate offenses were bribery, extortion, and drug trafficking over a two-year period.
v. is not apparen! from the indictment that all of these acts are related except by the exis-
tence of a common enterprise or that the individual detectives were aware of or had any
interest in the predicate offenses involving others.

See infra text accompanying notes 436-40.
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“be related by common scheme or plan.”38 The commentary noted
that the enterprise alone did not supply a sufficient relationship
among the racketeering acts and that a common-scheme require-
ment was necessary to establish some parameters of a RICO of-
fense. 37 Even in the case of a single defendant, the allegation of a
pattern consisting of far-flung and unrelated activities was con-
demned by the commentary: "Those who operate substantial and
stable enterprises for long periods of time become ready targets for
RICO offenses merely because the %overnment can compile all dis-
parate offenses committed during the many years in which the en-
terprise is operated.” 38
3. Single-Transaction lllegal Activity. The most significant

question concerning the "pattern” element focuses on whether a
pattern can be formed from acts that are part of the same transac-
tion. The RICO statute should be applied only when each defen-
dant's racketeering acts occur in different criminal episodes that
are separated in time and place.39 The danger posed by a single
pattern is that a single criminal act that violates two incorporated
statutes can be artificially transformed into a pattern. Despite this
danger, most courts considering the single-tr?:.saction Problem
have consistently held that a pattern can be composed of closely
related racketeering acts.30

** RICO Report, supra note 7, at 6.

*" |d. at 6-7.

“ 1d. at 7.

** United States v. Moeller, 402 F. Supp. 49, 57 (D. Conn. 1975). In Moeller, two acts
occurred at tho same place, on the same day, and in the course of the same criminal episode.
The defendants were alleged to have formed an enterprise to burn a factory. The two racke-
teering acts were the burning of the plant and the kidnapping of three employees of the
plant Judge Newman noted in dicta that a "common sense interpretation” of pattern im-
plied acta "occurring in different criminal episodes, episodes that are at least somewhat
separated in time and place yet still sufficiently related by purpose to demonstrate a con-
tinuity of activity." Id. at 57 (emphasis in original).

** See United States v. Phillips, 664 F.2d 971, 1038-39 (5th Cir. 1981) (the separate
crimes "need not, however, be in the context of individual schemes or objectives"); United
States v. Weatherspoon, 581 F.2d 595, 601-02 (7th Cir. 1978) (pattern consisting of five
mailings in the course of a single fraudulent scheme); United States v. Chovanec, 467 F.
Supp. 41, 44 (S.D.N.Y. 1979) (pattern consisting of six acts of wire fraud in the course of
defrauding one victim); United States v. Salvitti, 451 F. Supp. 195, 200 (E.D. Pa.) (“all of
the mailings . . . were in connection with the single scheme . . . ."), aff't em., 588 F.2d
824 (3d Cir. 1978); see also United States v. Martino, 648 F,2d 367, 402-03 (5th Cir. 19811
(pattern consisting of arson that was committed to defraud an insurer through mail fraud),
reud on other grounds on rehearing en banc, 681 F.2d 952 (5th Cir. 1982), cert, granted sub
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This problem is illustrated by united states v. phillips**1 De-
fendant Echezarreta was convicted under RICO for two violations
of 21 U.S.C. §841(a), consisting of possession with intent to dis-
tribute and actual distribution of the same 200-pound load of ma-
rijuana. The defendant claimed that a single scheme to |mﬁort ma-
rijuana could not form the basis for a RICO pattern. The court
reHected this argument by holding that two or more acts arising out
of a single transaction can constitute a pattern.3gf

Despite this holding on single-transaction patterns, the court re-
versed the conviction because the two violations of section 841(a)
merged into a single offense. In an earlier en hanc opinion, united
states v. Hernandez,**3 the Fifth Circuit had concluded that pos-
session and distribution merged into a single offense. The pnillips
court held that because the predicate offenses were a single offense
under Hernandez the pattern requirement of two separate acts
could not be established as to Echezarreta.3@)

This interpretation of pattern leaves a number of significant un-
answered questions. It is unclear whethereninips requires two fac-
tually distinct acts or simply two unmerged statutory offenses. To

nom. Russello v. United States, 103 S. Ct. 721 (1983); United States v. Calabrese, 645 F.2d
1379, 1389 (10th Cir.) (a pattern existed even though the transactions “were between the
same parties and [arguably) cotatituted a single customer transaction"), cert, denied, 451
U.S. 1018 (1981); United States v. Starnes, 644 F.2d 673 (7th Cir.) (permitting a pattern
consisting of an act of arson that was committed to defraud an insurer and the filing of false
claims), cert, denied, 454 U.S. 826 (1981); United States v. Parness, 503 F.2d 430, 441-42 (2d
Cir. 1974) (the interstate transportation of two cashier's checks constituted a pattern), cert.
denied, 419 U.S. 1105 (1975).
One civil RICO decision, however, seems to apply a more stringent pattern test. Tele-
prompter of Erie, Inc. v. City of Erie, 537 F. Supp. 6 (W.D. Pa. 1981). In Teleprompter the
plaintiff alleged that at one political fundraising event, a councilman received multiple
bribes from employees of two corporations. The court held that this was not a "scries of
incidents and schemes which are ongoing” and therefore did not establish the required pat-
tern. 1d. at, 12-13 (emphasis in original). The court indicated that even if many separate
bribery payments occurred, a pattern would not be established:
We do not feel that the facta alleged in the complaint show a aeries of unlawful acts
sufficient to establish “a pattern of racketeering activity” within the meaning of
RICO. Even if plaintiff could prove that each and every employee or associate of ETI
and GEEDC bribed Meredith at the fundraiser, it would only constitute one single
act of unlawful activity.

Id. at 13 (emphasis in original).

** 664 F.2d 971 (5th Cir. 1981).

*" 1d. at 1038-39.

m 591 F.2d 1019, 1022 (5th Cir. 1979).

664 F.2d at 1039.
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illustrate this problem, assume that a pattern can consist of a con-
spiracy predicc:e offense and that a pattern alleges a single agree-
ment violating two separate consplracg predicate statutes, conspir-
acy to import drugs (21 U.S.C. § 963) and conspiracy to possess
with intent to distribute (21 U.S.C. § 846). Under aibernaz u
United States,aBthese conspiracy offenses do not merge. Although
the phinips holding focused on the merger issue, it referred to a
requirement that a pattern must contain “two separate acts."SS If
this is a reference to factually distinct acts rather than legally dis-
tinct acts, the two conspiracy offenses described in the hypotheti-
cal would not constitute a pattern.

If the philips analysis is limited to whether there is a legal
merger of two predicate offenses, the RICO incorporation of state
offenses raises an insoluble problem. For example, assume that a
RICO count alleges a single dru% possession that violates a state
statute punishing possession with intent to sell and 21 U.S.C. §
841, punishing possession with intent to distribute. This situation
has never been analyzed in terms of merger because the separate-
s.overe_lgntK. doctrine permits separate state and federal prosecu-
tions in which state and federal predicate offenses are based on the
same act.

The second hypothetical cannot be resolved under existing law

**» 101 S. Ct. 1137, 1142 (1981).

M 664 F.2d at 1039.

The erroneous legal merger analysis was applied to state predicate offenses in United
States v, Licavoli, No. 79-10-3 (N.D. Ohio June 3, 1982), in which the defendants were
charged with a RICO pattern consisting of two conspiracies to murder Dan.el Green and
John Nardi and the murder of Daniel Green. The Government alleged that members of the
Cleveland La Cosa Nostra killed Nardi and Green in two car bombings. Nardi, a Teamster
official, and Green were attempting to seize power in the Cleveland La Cosa Nostra by
means of car-bombing murders. Nardi’s opponents allegedly conspired to retaliate against
the Green-Nardi faction by employing two men, Pasquale “Butchie" Cisternino and Ray
Ferritto, to murder Green and Nardi. Both victims were killed by remote-control bombs
placed in cars parked adjacent to their automobiles.

The defense was successful in merging the two murder conspiracies into one conspiracy
for purposes of the RICO count. The relevant Ohio conspiracy statute, Ohio Rev. Codb
Ann. 8 2923.01(F) (Baldwin 1982), provided that one committing u conspiracy to commit
more than one offense is guilty of only one conspiracy. The court found that there was a
single agreement to kill Nardi and Green by relying on the state court testimony of Ferritto
that described various conversations in which he was told that he was being employed to kill
Nardi and Green because of the attempts of the Nardi-Green faction to muscle into the
gambling operations in Cleveland. This testimony established a single conspiracy that could
be charged only as a single predicate offense.
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because merger of offenses is a problem of legislative intent.27
Where multiple federal offenses are involved, it is arguably possi-
ble to discern Congress's intent to permit separate punishment of
the offenses. The hypothetical involving a state and federal of-
fense, however, is impossible to resolve since Congress could not
conceivably have any intent with respect to whether its offenses
merge with all similar predicate offenses in all fifty states. Simi-
IarI%, it is unlikely that state legislatures ever contemplated the
problem of whether their state drug offenses merge with federal
predicate offenses in a federal RICO prosecution.

As these hypotheticals illustrate, RICO pattern problems cannot
be assessed solely in terms of whether the racketeering acts would
legally merge. A strict merger analysis cannot adequately deal with
a problem of state and federal predicate offenses hased on the
same act. The appropriate mode of analysis is to focus on whether
the racketeering acts are factually distinct.28

The common-scheme construction of pattern does not remedy
the single-transaction problem. In united states u. Weather-
spoon, 169 the Seventh Circuit asserted that a common-scheme ele-
ment is inconsistent with a requirement that the racketeering acts
be part of different transactions. The court reasoned that the de-
fendant’s challenge to the single-transaction pattern “would re-

uire a showing of separate and unrelated schemes” in contrast to
the common-scheme approach.2n

Even if a Fattern can consist of a single transaction, there are
two indirect limitations. Turkette's requirement that an illegal en-
terprise be a cpn_tinuin% unit would seemingly preclude an illegal
enterprise consisting onF of a single transaction.2ll Turkette, how-
ever, would not be applicable to a defendant’s single-transaction
pattern if the illegal enterprise involved multiple transactions. A
second limitation Is found in the webster rehearing decision, hold-

*" United States v. Hernandez, 591 F.2d 1019, 1021 (5th Cir. 1979).

*** See Tarlow, supra note 1, at 217; cf. United States v. Computer Sciences Corp., 689
F.2d 1181, 1189 (4th Cir. 1982) (expressing doubta concerning the validity of a pattern in-
cluding “a set of closely related wire fraud and mail fraud claims essentially representing
subdivisions of a single on-going illegal act").

** 581 F.2d 595 (7th Cir. 1978).

"e Id. at 601 n.2.

It is noteworthy that most single transaction patterns involve continuing legitimate
businesses to which Turkette would not apply.
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ing that a person conducts an enterprise’s affairs through repeated
acts, a test not satisfied by “an isolated incident.” 3 Arguably, a
single-transaction pattern would be an isolated incident under
Webster.

In resolving the problem of single-transaction patterns, the
Third Circuit has apparently chosen to adopt no coherent legal
standard, but to regard the problem as an issue of fact for the jury.
In united States v. Boffa’ * two defendants were charged with
racketeering gatterns consisting of a gift of four months™ free use
of an automonile; four Taft-Hartley violations corresponded to the
four lease pa%ments on the automobile totaling $1200. The pay-
ments were sham transactions made between two businesses that
were the same entity in most significant respects. The court re-
fused to engage in a detailed statutory analysis of this ﬁoint,.but
merely regarded it as a disputed issue of fact as to which the jury
could reasonably conclude that each payment was a separate viola-
tion of Taft-Hartley.3% The court failed to come to grips with the
question of whether, as a matter of statutory construction of
RICO, Con?ress contemplated racketeering patterns consisting of
this type of closely related activity.

The ABA proposals include an endorsement of the moetier for-
mulation, requiring proof of criminal episodes that are separate in
time and place yet sufficiently related by purpose to demonstrate a
continuity of activity.” 8 The commentary endorsed wmoelier as the
only means to effectuate Congress'’s intent to limit RICO prosecu-
tions to those committing a continuing course of illegal conduct.” ®

C. Racketeering Activity

The racketeering acts forming a pattern must come within the
definition of “racketeering activity” in section 1961(1). That defini-

"* See supra note 246.

** 688 F.2d 919 (3d Cir. 1982).

”* |d. at 936.

”* RICO Report, supra note 7, at 5-6.

n‘ Id. at 6. In a May 21. 1982, letter, the Criminal Law Committee of the Association of
the Bar of the City of New York expressed support for a similar proposal: “We do agree that
it would be desirable to clarify tbs' transactions mu., constitute ‘different criminal epi-
sodes’ if the,e is to be a statutory violation." Letter from Peter Zimroth, Chairman of the
Criminal Law Committee, to the American Bar Association, Section of Criminal Justice
(May 21. 1982).
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tion includes eight state offenses and twenty-four categories of fed-
eral offenses.2r

1. Incorporated Federal Offenses.

a.  Conspiracy. 1he ambiguity of the definition of racketeering
activity has resulted in considerable confusion as to whether con-
spiracy can be a predicate offense under section 1961(1). In united
states v. Weisman,276 the Second Circuit held that a conspiracy
may be a predicate offense under section 1961(1)(D). The court
reasoned that conspiracy was included in the category of “any of-
fense invoIvingi” the section 1961(1)(D) crimes.29 In the original
slip opinion of united states u. Martino, 20 the court held that
attempts or conspiracies are not racketeering acts. This comment
was made in considering the claim of defendant Lostracco that his
RICO charge was invalid because he committed only one predicate
offense, an arson. The court a%reed with this contention, rejected
the Government's argument that the second act occurred when
Lostracco attempted or conspired to commit mail fraud by submit-
ting an insurance claim, and held that section 1961 specifies only
completed offenses as racketeering acts. The wmartino 0pinion was
substantially modified after the slip opinion and limited to a hold-
ing that conspiracy to commit mail fraud was not a predicate of-
fense Dbecause it was not specifically included in section
1961(1)(B).&L

There is little authority on the question of whether a conspiracy
to commit a state offense constitutes a “racketeering activity”
under section 1961(1)(A). The pivotal language of this provision
defines “racketeering activity” as “any act or threat involving” var-
jous state crimes. In united States v. Licavoli2s2 the district court
held that the words “any act . . . involving” were intended to in-

m See supra notes 12-13.

624 F.2d 1118, 1123-24 (2d Cir.), cert, denied. 449 U.S. 871 (1980).

m Id. Section 1961(1)(D) predicate offenses consist of “any offense involving” bank-
ruptcy fraud, securities fraud, and trafficking in "narcotics or other dangerous drugs.” 18
U.S.C. § 1961(1)(D) (Supp. IV 1980); see supra note 12.

“* 648 F.2d 367 (5th Cir. 1981), reu'd on other grounds on rehearing en banc, 681 F.2d
952 (5th Cir. 1982), cert, granted sub nom. Russello v. United States, 103 S. Ct. 721 (1983).

** 1d. at 400. Section 1961(1)(B) predicate offenses consist of “any act which is indicta-
ble" under a series of specifically incorporated federal criminal statutes. 18 U.S.C. §
1961(1)(B) (Supp. IV 1980); see supra note 12.

u* No. 79-10-3 (N.D. Ohio June 3, 1982); see also supra note 266.



358 GEORGIA LAW REVIEW [Vol. 17:291

ejud.e.conspi.rac% to commit the offenses.28* The court found little
significance in the fact that Congress rejected earlier RICO propos-
als that specifically incorporated any conspiracy to commit enu-
merated offenses.28 One of these bills defined “racketeering activ-
|tr” in subsection $C) as including “any conspiracy to commit any
of the foregoing offenses.” 28

These rejected proposals cast doubt on the Licavori court's
broad construction of the phrase “any act . . . involving” in the
existing statute. If this phrase included conspiracy, the draftsmen
of the earlier bills would not have felt the need specifically to men-
tion conspiracy in subsection (C) when they had already employed
the “act . . . involving” language.286

It is evident that conspiracies can he predicate offenses if they
are specifically mentioned in section 1961(1). For example, in
United States u. Zemek267 @Nd United States v. Welch,288the Gov-
ernment alleged predicate offenses consisting of conspiracy to ob-
struct the enforcement of state criminal laws with the intent to
facilitate an illegal gambling business. This conspiracy is pro-

”* Licavoli, No. 79-10-3, slip op. at 10-17.

See, e.g., S. 1623, 91st Cong., 1st Sess. § 2(1)(C) (1969); H.R. 10077, 91st Cong., 1st
Sess. § 2(1)(C) (1969); H.R. 9710, 91st Cong., 1st Sess. § 2(1)(C) (1969); H.R. 7596, 91st
Cong., 1st Sess. § 2(1)(C) (1969); H.R. 5216, 91st Cong., 1st Sess. § 2(1)(C) (1969); H.R.
2154, 91st Cong., 1st Seas. § 2(1)(C) (1969); H.R. 760, 91st Cong., 1st Sess. § 2(1)(C) (1969).

“* S, 1861, 91st Cong., 1st Sess. § 2(a) (1969), which defined “racketeering activity" in the
following manner:

(A) any act involving the danger of violence to life, limb, or property, indictable

under State or Federal law and punishable by imprisonment for more than one year;

(B) any act which is indictable under any of the following [cited] provisions of Title

81, United States Code . . .; and (C) any conspiracy to commit any of the foregoing

offenses.

** This oversight i3 compounded by the Licavoli court’s mishandling of the concept of
generic designation. Since the state predicate offenses are included by generic designation,
see H.R. Rep. No. 1549, 91st Cong., 2d Sess. 56 (1970), the Licavoli court reasoned that the
generic designation of murder includes conspiracy to commit murder. United States v. Lica-
voli, No. 79-10-3, slip op. at 7-8 (N.D. Ohio June 3, 1982). The generic-designation test
focuses on “whether the indictment charges a type of activity generally known or character-
ized in the proscribed category." United States v. Forsythe, 560 F.2d 1127, 1137 (3d Cir.
1977) (holding that bribery payments could be charged as RICO predicate offenses under
state statutes applicable to the conduct even if they were not termed "bribery" statutes). It
requires no extended analysis to realize that a conspiracy statute is not a murder statute nor
is one who conspires to murder always guilty of murder itself. The Licavoli court's discus-
sion of "generic designation" is questionable at best.

634 F.2d 1159, 1170 n.15 (9th Cir. 1980), cert, denied, 450 U.S. 916 (tavern owner
Carbone), cert, denied, 452 U.S. 905 (1981) (Sheriff Janovich).

>'e 656 F.2d 1039, 1044 (5th Cir. 1981), cert, denied, 102 S. Ct. 1767 (1982).
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scribed by 18 U.S.C. § 1511, which is specificaIIK incorporated as a
racketeering activity in section 1961(1)(B).28 The werch court in-
dicated in dicta that the section 1961(1)dlA) state crimes include
conspiracy to commit those crimes and reasoned that section
1962(1)(A) appeared to be as hroadly worded as section
1961(1)(D).AC In addition to section 1511 predicate offenses, con-
spiracies and attempts are predicate offenses when charged as vio-
lations of the Hobbs Act, which is incorporated In section
1961(1)(B).

Generally, courts should regard conspiracy |predicate offenses
with disfavor. One reason is that it is impossible to reconcile the
existence of section 1962(d), the RICO conspiracy provision, with a
conspiracy predicate offense. A section 1962(d) agreement to com-
mit conspiracy predicate offenses would be a conspiracy to con-
spire—an impermissibly vague and anomalous notion.2L Although
the argument was rejected In Licavoli, a significant indication that
conspiracy should not he a predicate offense unless specifically
mentioned in section 1961(1) is that Con?ress rejected proposed
RICO bhills that included as a predicate offense any conspiracy to
commit the enumerated predicate offenses.2®
b, Marijuana offenses. The definition of racketeering activity
in section 1961(1)(D) punishes federal and state drug offenses but
does not state with sufficient specificity which drugs are proscribed
by RICO. That definition employs the phrase “narcotic or other
dangerous drugs.” The latter term, “dangerous drugs,” is used in
no other federal statute and is conceivably applicable to marijuana.
The draftsman of the statute, Professor Blakey, stated that RICO
does not appty to marijuana and that exclusion of marijuana was a
conscious policy decision by Congress.23 Blakey's view is sup-

"e Id. at 1050 & n.19.

“e 1d. at 1063 n.32.

** Cf. United States v. Meacham, 626 F.2d 503, 507-09 (5th Cir. 1980) (rejecting a “con-
spiracy-to-attempt” as a “conceptually bizarre crime”), aff'd on other grounds, 676 F.2d
1359 (11th Cir. 1982).

*** See supra note 284 and accompanying text.

m Blakey, supra note 43, at 24. Blakey observed:

Note, there are no (federal] marijuana RICO prosecutions. . . . [The statute in-
cludes] narcotics and other dangerous drugs; it does not include marjuana. | don’t
know that everybody's noticed that, but the . . . language is such that you cannot
infer that marijuana iB a dangerous drug [under] RICO. There are no federal RICO
marijuana prosecutions. There may be some state ones, but there’s not going to be
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ported by Congress's rejection of earlier RICO proposals that spe-
cifically referred to marijuana.**4

There is no need to include marijuana offenses as RICO predi-
cate acts since marijuana transactions in violation of 21 U.S.C. §
841 are already enhanced by section 841(B)(6) where prior drug
convictions or one thousand pounds of marijuana are involved.
Since RICO can also be regarded as a penalty enhancement provi-
sion,B&application of RICO to marijuana offenses might constitute
double enhancement in violation of Busic u. United States.**s
usic apparently holds that the Government cannot apply a gen-
eral sentence enhancement provision to a felony statute that al-
ready contains an enhancement clause.27

The argument for excluding marijuana from RICO may be suF-
ported by two Ninth Circuit opinions holding that an alien could
not be deported for possession of marijuana where the immigra-
tion statute, 8§ U.S C. § 1251(a)(11), referred only to *narcotic
dru?s.”298The reasoning employed in these cases is probably appli-
cable to RICO cases. The district court opinion in mendoza-Rivera

any federal ones, and that was a conscious policy choice by the Congressmen
involved.
Id. Apparently Blakey's views on RICO were given some weight in statutory construction in
United States v. Lee Stoller Enters., 652 F.2d 1313, 1319 n.10 (7th Cir.) (“[Blakey] supports
the broad remedy ol RICO"), cert, denied. 454 U.S. 1032 (1981).

m In legislative RICO proposals made prior to the bill that became law, the term “crimi-
nal activity" was defined as an act involving “narcotic drugs or marihuana." E.g., S. 1623,
91st Cong., 1st Sess. § 2 (1969); H.R. 326, 91st Cong., 1st Sess. § 2 (1963); H.R. 760, 91st
Cong., 1st Sess. § 2 (1969); H.R. 2154, 91st Cong., 1st Sess. 8 2 (1969); H.R. 2774, 91st Cong.,
1st Sess. § 2 (1969); H.R. 5216, 91st Cong., 1st Sess. § 2 (1969); H.R. 7596, 91st Cong., 1st
Sess. § 2 (1969); H.R. 9710, 91st Cong., 1st Sess. § 2 (1969); H.R. 10077, 91st Cong., 1st Sess.
§ 2 (1969).

m United States v. Starnes, 644 F.2d 673, 679 n.7 (7th Cir.), cert, denied, 454 U.S. 826
(1981). But see United States v. Bledsoe, 674 F.2d 647, 659 (8th Cir. 1982).

***k 446 U.S. 398 (1980); see also Harper v. New Japan Sec. Int’l, Inc., 54E F. Supp. 1002,
1008 (C.D. Cal. 1982) (noting that RICO was not "meant to pre-empt or supplement the
remedies already provided by those statutes which define a predicate RICO offense"”).

w Busic, 446 U.S. at 404.

*** Mendoza-Rivera v. Del Guercio, 161 F. Supp. 473 (S.D. Cal. 1958), aff'd sub nom. Hoy
v. Mendoze-Rivera, 267 F.2d 451 (9th Cir. 1959); Rojas-Gutierrez v. Hoy, 161 F. Supp. 4-18
(S.D. Cal. 1958), aff'd, 267 F.2d 490 (9th Cir. 1959). Section 1251 applied to (1) any “illicit
traffic in narcotic drugs”; and (2) various offenses, not including simple possession, of mari-
juana and other drugs. In the two cases, the question was whether simple possession of
marijuana involved "illicit traffic in narcotic drugs.” Two district courts held that marijuana
was not a narcotic drug, holdings that were affirmed by the Ninth Circuit. Rojas-Gutierrez,
161 F. Supp. at 451; Slendozn-Rivera, 161 F. Supp. at 475.
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u Del 6 uercionotes that Congress could easily have added the
word marijuana to section 1251(a)(ll) and that Congress knew or
should have known that there would have been a question as to
whether marijuana was a “narcotic drug."80 mendoza-Rivera
noted that Congress's drug laws had distinguished between nar-
cotic drugs and marijuana and that Congress would probably have
been aware of this distinction when it enacted 8 US.C. §
1251(a)(ll).3L The Ninth Circuit upheld the district court by not-
ing that it was immaterial that the defendant would obtain an un-
expected windfall from exclusion of marijuana from section
125130 The court stated that it is not the duty of the courts to
“reform the statutes to fit their terms to the form of every individ-
ual criminal.”*(®

The only authority on the RICO-marijuana issue is a brief para-
graph_in United States v. Phillips, 3Min which the issue had not
een litigated in the trial court. The court concluded without any
a_naly3|s,1preceqent, of st_atutorg history that RICO applies to ma-
rijuana. The discussion is so brief as to be totally unenlighten-
ing $» Perhaps this can be explained by the fact that the issue was

161 F. Supp. 473 (S.D. CaL 1958).

** The court observed:

If Congress wished to include within the definition of narcotic drugs in (1) above
"marihuana”, so there would have been no question as to ita intent, it could very
easily have added the word "marihuana.” CongTesa knew, or should have known, that
there had been a question as to whether the term “narcotic drugs" included mari-
huana. Certainly it should have been cognizant of the implications which would arise
in omitting the term “marihuana."”
Id. at 475.
Id.
* Hoy v. Mendoza-Rivera, 267 F.2d 451, 452 (9th Cir. 195.»r.
* |d.; see also United States v. Jones, 308 F.2d 26, 33 (2d Cir. 196 ) (en banc). The
Jones court stated:
We are keenly aware ol the acute national problem created by the illicit traffic in
narcotics, and shara with the general public a detestation of that business. Neverthe-
less, our personal revulsion at the activities sought to be federally proscribed here
does not override our Bwom duty as judges to uphold and enforce the laws of Con-
gress as Congress enacted them.

Id.

** 664 F.2d 971 (5th Cir. 1981).

“e The entire discussion of this issue in Phillips is three short sentences: "Platshom
claims that marijuana offenses are not within the ambit of RICO because marijuana ia not a
narcotic or dangerous drug. However, marijuana has been classified as a Schedule | con-
trolled substance (citations omitted]. Marijuana may be the subject matter of a RICO
charge." Id. at 1039-40.
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never raised or briefed in the trial court and therefore was not an
appropriate issue for appellate review.

C. Innovative pleading of pred CULE offenses. The Government
is often faced with a situation in which a defendant’s conduct does
not appear to be the object of any RICO predicate offense and is
specitically governed b% a statute that is not mentioned in section
1961. In these cases, the Government may employ imaginative or
innovative pleading practices and seize on some RICO predicate
offenses that are not clearly applicable but that contain broad lan-
guage that can be liberally construed. Contorting the facts and
statutes to create aJJredicate offense would certainly appear to be
inappropriate considering the severity of the RICO penalties. The
favored predicate offense in these situations is mail fraud, which is
the broadest offense incorporated as a RICO predicate act. It is
arguably applicable to any person who mails a letter with deceitful
intent.38

The use of mail fraud as a RICO predicate offense was initially
restricted by the decision of the district court in united states v.
Computer Sciences Corp.307 IN Computer Sciences, the defendants
were accused of submitting false claims to the Government for
computer services. Theg were charged with aRICO violation based
on mail and wire fraud offenses. The district court held that the
indictment did not charge valid predicate offenses because the
false claim conduct is governed by a specific statute that is not

Phillips ia the appellate decision reviewing the convictions of the notorious "Black Tuna"
defendants. This case illustrates the manner in which RICO counts can combine with Gov-
ernment press conferences and informant leaks to the media, to inflate a motley bunch of
inept criminals into a sophisticated drug syndicate. The defendants received astoundirigly
lengthy prison terms, see supra note 32, despite a history of incompetence and failure. The
"Black Tuna" defendants enjoyed some early success a3 the result of a connection with a
resident of Colombia, Raul Davila, who supplied the marijuana and was known as "Black
Tuna.” In 1977, the tragic-comic series of blunders began. In April, 1977, the police re-
sponding to a call by a resident, discovered 16,000 pounds of marijuana, which was being
removed from a house by a B...+ Tuna defendant. In July, 1977, a plan to import marijuana
into North Carolina on a yacht also went awry. The yacht took on water through a porthole
that had been opened by a crew member who had Seen using cocaine, and the bilge pumps
then failed to work. The yacht was run aground off the Bahamas to save the ship. The Black
Tuna defendants then attempted without success to salvage both the yacht and the mari-
juana in the hold. Similarly inept ventures involving the use of malfunctioning and crashing
second-hand airplanes also ended in failure.

"* See supra text accompanying note 43.

*" 511 F. Supp. 1125 (E.D. Va. 1981), reu'd in part, 689 F.2d 1181 (4th Cir. 1982).
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incorporated within RICO. Congress's exclusion of the false claims
statute, 18 .S.C. § 287, from the definition of racketeering activ-
ity indicated an intent to preclude all RICO prosecutions of false
claims to the Government. This intent could not be evaded by us-
ing the general mail and wire fraud statutes.308 It was arguable that
the computer sciences district court opinion precluded the use of
the mail fraud statute as a racketeering offense where a specifically
applicable statute is not a RICO predicate offense.38

** The court observed:

Under the theory the prosecutors followed in this case, virtually all false claims
charges could be transformed into mail fraud charges, with the attendant increase in
penalties and with the potential for transforming great numbers of garden variety
false claims cases into RICO cases. The prosecutors would have this court sanction a
method of racheting an offense specifically proscribed into another offense so that it
can bring it within a third statute—RICO—the penalties of which are vastly more
serious and which would allow the government to subject the defendants to the forfei-
ture provisions. The use of this building block method in a criminal case requires
close scrutiny by the court, which is charged with insuring that the criminal justice
system operates fairly. Accordingly, the court will not approve such a stretching of
the acts involved in this case. It is the court’s opinion that Congress did not intend to
have mail fraud charges tacked onto all false claims charges, and certainly did not
intend to have false claim charges become the basis for RICO charges. In fact, Con-
gress excluded false claims from the list of offenses categorized as racketeering activi-
ties in § 1961(1).

Id. at 1134 35.

*eStj-port for the position adopted in the Computer Sciences district court opinion can
be found in case law holding that mail fraud cannot be applied to tax evasion cases. In
United States v. Henderson, 386 F. Supp. 1048 (S.D.N.Y. 1974), the court dismissed mail-
fraud charges in a tax case and observed that mail fraud was intended as a catchall section
to protect the public at large rather than the Government. It noted that in enacting specific
criminal tax legislation, Congress expressed its intent that tax frauds against the Govern-
ment be dealt with by Title 26 rather than the more general mail-fraud section. Id. at 1052-
53. But see United States v. Miller, 545 F.2d 1204 (9th Cir. 1976), cert, denied, 430 U.S. 930
(1977). See generally 1 R. Fink, Tax Fraud § 16.07(5] (1982).

It has been argued that felony violations of the tax laws, I.R.C. 8§88 7201-7217 (1976 &
Supp. V 1981), can be prosecuted as a RICO-inail-fraud violation. See Zuckerman &
Hunterton, supra note 5, at 213-18. Zucksnnan and Hunterton did not discuss the Com-
puter Sciences decision and did not find any great sigr jficance in Congress’s failure specifi-
cally to include Title 26 violations as predicate offensri in § 1961(1). Id. Congress may have
excluded these violations because Title 26 contains both misdemeanors and felonies. See
I.R.C. &7201-7217 (1976 & Supp. V 1981). Congress would be understandably reluctant to
permit tax misdemeanors to be transformed into RICO offenses carrying 20-year prison
terms. Cf. 18 U.S.C. § 371 (1976) (conspiracy to commit misdemeanor can b,, punished only
as a misdemeanor). For example, § 1961(1)(B) states that 18 U.S.C. § 659 violations are
racketeering acts only if they are felonies. In the one instance where misdemeanors are enu-
merated in § 1961(1) as racketeering activities, the Taft-Hartley violations in 29 U.S.C. §
186 are specifically mentioned, unlike Title 28 misdemeanors. Taft-Hartley violations are a
special class of misdemeanors, which are often associated with organized crime involvement
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The status of the computer sciences district court opinion was
placed in limbo by a strangely equivocal Fourth Circuit decision on
whether the false claim conduct could constitute racketeering ac-
tivity.310 The appellate court expressed doubt that Congress in-
tended to imﬁose RICO criminal iiability on this type of conduct
by noting: “The defendants do not immediately appear to fit a cat-
egory a%amst whom the act was generally considered to be di-
rected.” 31 Notwithstanding these reservations, the court held that
the issue should not be resolved antil after trial.313 The court did
not explain why a legal issue of legislative intent should be affected
by the resolution of factual issues at triai.

The Eleventh Circuit held that false claims on a government
contract can be charged as mail fraud for the purposes of a RICO
Prosecunon._ln United States u. Hartley, 313 the Government trans-
ormed a series of “garden variety” fraudulent claims under a gov-
ernment contract into a RICO prosecution against a Florida corpo-
ration and its officers and employees. The corporation, Treasure
Isle, Inc., produced frozen breaded shrimp for the military and en-

in union activities.

Zuckerman and Hunterton implicitly acknowledge this problem by asserting, without any
discussion or justification, that only felony violations of Title 26 are subject to RICO mail-
fraud prosecutions. Zuckerman & Hunterton, supra note 5, at 217. This is a somewhat disin-
genuous way of describing their theory, because if acts relating tax matters constitute a
violation of both the rr«il fraud statute and Title IX on the basis of the deceitfulness of the
acts, there is no basis ft distinguishing between deceitful felony acts and deceitful misde-
meanor acta.

*'s United States v. Computer Sciences Corp., 689 F.2d 1181, 1189-90 (4th Cir. 1982).

Id. at 1189. The court commented:

We entertain some doubt that Congress ever contemplated the extension of the
RICO statute to include a situation where one of the predicate offenses, separated in
character and by a long time period, could combine with a set of closely related wire
fraud and mail fraud claims essentially representing subdivisions of a single on-going
illegal act to meet the predicate requirements of so serious a statute. The defendants
do not immediately appear to fit a category against whom the act was generally con-
sidered to be directed. It would be tempting indeed to conclude that, although the act
does include mail fraud and wire fraud among possible predicate offenses, neverthe-
less the omission from that category of the false claims statute, combined with the
consideration relied on by the district judge in another context, namely, the apparent
complete overlap under the facts the government expects to prove between the false
claims statute and the wire fraud and mail fraud acts, evidenced a congressional in-
tent to foreclose consideration of the'putative wire fraud and mail fraud offenses for
RICO purposes.

Id.
Id. at 1190.
"m 678 F.2d 961 (11th Cir. 1982).
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gaged in two different schemes to evade government inspection
procedures. The first scheme involved the simple replacement of
the inspectors’ "reject” cards on substandard batches of shrimp
with "accept” cards. The other scheme was a more sophisticated
one in which the defendants tampered with the inspection samples
to ensure that they contained the acceptable shrimp. The Hartley
court regarded the question of RICO’s applicability to false-claim
conduct as one of whether the Government is barred from prose-
cuting false-claim conduct under the broadly worded mail fraud
statutes rather than the specifically applicable false-claims statute.
The court held that prosecutors have discretion to charge conduct
under the general predicate offenses despite the existence of the
specific false-claims statute.3* The possibility that Congress's
omission of the false-claims statute as a RICO predicate offense
could have evinced a legislative intent to preclude RICO prosecu-
tions of false-claims conduct was not recognized.3l0

The ?roblem INcomputer Sciences and Hartley differs from the
Issue of statutory intent in united states v. zang.316 In zang, the
defendants were accused of participating in a scheme fraudulently
to certify oil from old wells as oil from new wells. The Government
alleged that this conduct violated the mail and wire fraud statutes
and created a RICO offense by employing mail and wire fraud

"4 1d. at 990 & n.50. The court’s framing of this issue as one of prosecutorial discretion
enabled the court to avoid the issue. The court’s analysis might have been different had
Hartley been a RICO civil case. In a RICO civi', case, prosecutorial discretion would not be
an issue. The only apparent issue would be whether RICO was intended to apply to the
defendant’s conduct In fact RICO civil opinions indicate that RICO was not intended to
apply to garden-variety fraud claims, Katzen v. Continental 111 Nat'l Bank & Trust Co., No.
80-1378 (N.D. 111 Aug. 14, 1980), and that it may be preempted by specifically applicable
civil remedies in other federal statutes. See Harper v. New Japan Sec. Int’l, Inc,, 545 F.
Supp. 1002, 1008 (C.D. Cal. 1982); Adair v. Hunt Int’l Resources Corp., 526 F. Supp. 736,
747-48 (N.D. I1L 1981).

* Indulging in some legal sophistry, the Hartley opinion offered a meaningless distinc-
tion of the Computer Sciences district court decision. The Hartley court limited that deci-
sion to a case where mail fraud and false claims are charged in the same indictment and
held that the Computer Sciences district court opinion did not apply to cases where the
Government chose to prosecute only under the general statute. Hartley, 678 F.2d at 990
n.50. This distinction bears no relationship to any rationale or policy set out in the lower
court opinion in Computer Sciences. In addition, the Supreme Court decision in Busic v.
United States, 446 U.S. 398 (1980), in which the Court held that the prosecution may not
chooee between general and specific statutes but must prosecute under the specific one, di-
rectly conflicts with the distinction offered in Hartley.

"« 645 F.2d 999 (Temp. Emer. Ct. App. 1981).
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predicate offenses. The alleged conduct in zang was proscribed by
specific criminal provisions in the Emergency Petroleum Allocation
Act, 15 U.S.C. § 754, that are not incorporated as a RICO predi-
cate offense. The defense argued that the specific criminal statute,
section 754, preempted any prosecution under Title 18 offenses.
The court rejected this argument and held that there was no indi-
cation that by adopting section 754 in 1973 Congress intended to
preclude Title 18 prosecutions.3l

In computer sciences, there was no claim that the false-claims
statute preempted RICO since section 287 was adopted twenty-two
years prior to RICO and Congress could not have intended to pre-
empt a RICO statute that did not then exist. Unlike zang, the
analysis in computer sciences should have focused on the legisla-
tive intent underlying Congress's refusal to include section 287 as a
RICO predicate offense. In zang, section 754 was adopted after
RICO, and consequently, there is no issue as to why Congress re-
fused to incorporate section 754 as a RICO predicate offense.

It is conceivable that further limitations on the use of mail fraud
as a RICO predicate offense will emerge from RICO civil actions.
IN salisbury u. Chapman,3s the court dismissed a RICO civil ac-
tion against vendors of real property. The mail fraud claims were
held insufficient on the ground that under state law the seller had
no obligation to disclose certain information.3i8

The Government has also used another broad RICO predicate
offense, interstate transportation of stolen property, 18 US.C. §
2314, to punish misdemeanor copyright violations that are not
RICO predicate offenses. In united states u. Sam Goody, Inc. 320
copyright violations were charged as interstate transportation of
stolen property under the theory that copyrighted material consti-

T 1d. at 1004-05. The Fifth Circuit declined to consider this issue in a similar fact pat-
tern in United States v. Uni Qil, Inc., 646 F.2d 946, 953 n.5 (5th Cir. 1981), cert, denied, 455
U.S. 908 (1S82).

527 F. Supp. 577 (N.D. 111 1981).

‘e Id. at 530.

'e 518 F. Supp. 1223 (E.D.N.Y. 1981), appeal dismissed, 675 F.2d 17 (2d Cir. 1982). In
Sam Goody, Inc. the corporate defendant operated a large chain of retail record stores in
New York City. Between June and October, 1978, the defendant purchased over 100,000
counterfeit copies of films and records. These counterfeits were shipped to an affiliate in
Minnesota. At trial, the RICO counts were either dismissed at the close of the Government’s
case or produced a jury acquittal. 1d. at 1224.
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tutes stolen property. Similarly, in united states v. Gottesman 3l
the defendants were accused of pirating sambi and another film
sind were charged with the RICO oredicate offense of transporting
stolen property valued at more than $5,000. To reach a total of
$5,000 in stoien property, the Government valued each individual
cassette at $25 and multiplied by the numbpr of cassettes. This
artifice was used hecause only two films were pirated.

In united states v. Guiliano,m the Government attempted to
transform an employee’s theft of cash from his employer into a
bankruptcy fraud where the employer was in bankruptcy. The
court remarked: “We doubt that Congress expected the statute to
be used in circumstances where an embezzlement can be escalated
into a federal bankruptcy fraud, and then joined with another
bankruptcy fraud to form an alleged pattern of racketeering
activity."d

The American Bar Association has expressed the concern that
abuse of broadly worded predicate offenses such as mail fraud may
result in the imposition of disproportionately severe criminal sanc-
tions and a flood of RICO civil actions. To remedy this problem,
the American Bar Association has recommended that a racketeer-
ing pattern include at least one offense other than mail and wire
fraud, interstate transportation of stolen goods, or sale or receipt
of stolen goods.3 The commentary emphasized the need to limit
RICO to continuing activity and condemned the use of mail fraud
tOJ)ermlt RICO prosecutions of anyone “who thinks deceitfully
and mails two letters.”"3% Restrictions on the use of interstate
transportation of stolen goods, section 2314, as a RICO predicate
offense were also adopted by the American Bar Association for rta-
"ons similar to those mentioned for mail fraud: (1) the term “sto-
len goods” includes those obtained by fraud and thus makes the
potential scope of section 2314 as broad as mail fraud; and (2) a
racketeering pattern of section 2314 offenses can be easily alleged
based on two transportations in pursuance of a single scheme.

2. Incorporated State Offenses. Section 1961(1)(A) sets out a

**» No. 80-59 (S.D. Fla. Nov. 11, 1980).
644 F.2d 85 (2d Cir. 1981).
m Id. at 88.
"* RICO Report, supra note 7, at 7-9.
*e |d. at 8.
Id. at 8-9.
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series of state offenses constituting “racketeering activity” by de-
fining that activity to include “any act or threat involving murder,
kidnaping, gambling, arson, robbery, hribery, extortion, or dealing
in narcotic or other dan?erous drugs, which is chargeable under
State law and punishable by imprisonment for more than one
year."3 These offenses are included by generic designation,3% and
thereby permit the Government to rely on state offenses that are
not specifically labelled as “murder,” “kidnaping," or any of the
other terms used in section 196.1.(1)(A8. Section 1961(1)(A) estab-
lishes a three-pronged test requiring: (1) that the act or threat in-
volve the crimes set forth; (2) that the act be “chargeable” under
state law; and (3) that the act be punishable by imprisonment for
more than one year.

The ma(or issue arising from section 1961(1)(A) is whether state
procedural statutes, such as statutes of limitations, are controlling
In RICO prosecutions. The courts have held that the reference to
state law in Title IX is for the purpose of defining the prohibited
conduct and not for incorporating the state statute of limitations
or other procedural rules.39 Proponents of the view that state stat*

A 18 US.C. 8 1961(1) (1976). See generally Tarlow, supra note 1, at 224-28. Because §
1961(1)(A) does not refer to specific statutes, any amendments to the state statutes occur-
ring after the 1970 effective date of the RICO statute will be effective. This is in direct
contrast to the specifically mentioned statutes in 8 1961(I)(B) and (C) for which post-1970
amendments may be inapplicable. Tarlow. supra note 1. at 220 n.272. This point is assumed
in United States v. Chatham, 677 F.2d 800, 803-04 (11th Cir. 1982), which confronted the
problem of amendments to state predicate offenses. In Chatham, the RICO count was based
on a state bribery sta”’te that had been superseded. The superseding statute was broader in
the sense that it eliminated the only specifically mentioned defenses of the accused and
required no new elements of proof. Under these circumstances, the Government's failure to
cite the new statute was nonprejudicial error. 1d. at 803, The court noted, however, that if
the new statute had been narrower than the old law, the RICO convictions would have been
reversed. Id. at 804.

11  See United States v. Salinas, 564 F.2d 6S8, 689-91 !5th Cir. 1977), cert, denied, 435
U.S. 951 (1978); United States v. Forsythe, 560 F.2d 1127, 1137-38 (3d Cir. 1977), rev'g. 429
F. Supp. 715, 722-23 (W.D. Pa. 1977); United States v. Fineman, 434 F. Supp. 189,194 (E.D.
Pa. 1977); cf. Perrin v. United States. 444 U.S. 37, 45-49 (1979) (18 U.S.C. § 1952 includes
all state crimes within generic designation). These holdings are supported by the legislative
history underlying Title X, which states that "State offenses are included by generic desig-
nation."” 1970 U.S. Code Cong. & Ad. News 4032.

5t* See United States v. Malatesta, 533 F.2d 748, 757 (5th Cir. 1978), cert, denied, 440
U.S. 962 (1979); United States v. Fruraento, 563 F.2d 1083, 1087 (3d Cir. 1977), cert, denied,
434 U.S. 1072 (1978); United States v. Forsythe, 560 F.2d 1127, 1134-35 (3d Cir. 1977);
United States v. Brown, 555 F.2d 407, 418 n.22 (5th Cir. 1977), cert, denied, 435 U.S. 904
(1978).
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utes of limitations are applicable have cited the requirement of
section 1961(1)(A) that the act be “chargeable under State law and
punishable by imprisonment for more than one year." The propo-
nents contend that the act must be chargeable and punishable at
the time of the indictment and that after the expiration of the
state statute of limitations period the state offense is not chargea-
ble or punishable. 3

The courts have responded to this argument by construi_nﬂ
“char?eable” and “punishable” as applying to the time at whic
the offense was committed. 3 A construction that Frovides only
that state offenses must be chargeable and punishable at the time
they were committed effectively eliminates the impact of any state
procedural rule that would bar a prosecution in state court.3l

Fundamental considerations of federalism should preclude RICO

To the extent that atate law defines a RICO racketeering activity, a question remains as
to the role of state case law construing these state criminal statutes. Some light on this issue
may be shed by the Sixth Circuit appellate proceedings in United States v. Cissell, No. 81-
5405 (6th Cir. Feb. 25, 1983). In Cissell, the RICO count alleged violations of the Kentucky
bribery statute against a defendant who promised to bribe some state judges but never con-
tacted them. The applicability of the Kentucky statute was unclear because of the lack of
state court decisions on this point. To remedy this problem, the Sixth Circuit issued an
order requesting the Kentucky Supreme Court to rule on this point. United States v. Cissell,
No. 81-5405 (6th Cir. Sept. 13, 1982). Ultimately, the RICO convictions were reversed after
the Kentucky Supreme Court ruled that no bribery under Kentucky law was committed.
United States v. Cissell, No. 81-5405 (6th Cir. Feb. 25, 1983).

Although the Sixth Circuit’s procedural approach seems reasonable, it raises the question
of the role of federal appellate courts in construing state predicate offenses that are incorpo-
rated in a federal statute. More specifically, does this incorporation of state law transform
state law issues into federal issues for purposes of appeal? For example, could the Kentucky
Supreme Court decision in Cissell bo reviewed by the Supreme Court? At first it would
appear that such review ia impossible because of the independent state grounds rule Hgainst
reviewing judgments of state courts on state law. See Herb v. Pitcairn, 324 U.S. 117, 125-26
(1945). This rule, however, is arguably inapplicable where, as in the RICO situation, the
state law issue determines the scope of federal rights and remedies. In this regard, it has
teen held that the Supreme Court retains the power to correct state judgments “to the
extent that they incorrectly adjudge federal rights.” 1d.

** United States v. Davis, 576 F.2d 1065,1067 (3d Cir.), cert, denied, 439 U.S. 836 (1978).

Ul See id.; United States v. Fineman, 434 F. Supp. 189, 194-95 (E.D. Pa. 1977).

* Judge Aldisert in hia concurring opinion in United States v. Davis, 576 F.2d 1065,
1068-71 (3d Cir.) (Aldisert, J., concurring), cert, denied, 439 U.S. 836 (1978), sharply criti-
cized this insertion of “at the time the offense was committed" into the statute. Id. at 1069.
He characterized this as a proscribed form ofjudicial definition of criminal activity: "This is
not statutory interpretation; it is statutory construction in the pristine fabricating sense. It
is a judicial, not legislative, definition of criminal activity, a genre of statutory interpretation
outlawed by a host of Supreme Court decisions.” Id. (emphasis in original).
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prosecutions based on state law offenses that could not be prose-
cuted in state court because of the state procedural rules. State
legislators should have the right to declare which persons have
committed chargeable state offenses and to have that declaration
bind federal courts.33 Consequently, section 1961(1)(A) should be
construed to bar a federal RICO prosecution of state crimes that
could not be prosecuted in state court because of the expiration of
the state statute of limitations or the operation of any other state
limitation on prosecution.

D. Collection of an Unlawful Debt

A pattern of racketeering is not required to establish a violation
of section 1962(c). An alternative is to prove that an enterprise was
acquired or operated by means of collection of an unlawful debt.
There are few reported cases in which this alternative was em-

** Although Congress may have intended that state law offenses would be incorporated
for definitional purposes, the fundamental question of what constitutes the state offense is
not answered. The Government would argue that a state offense consists solely of those
elements set out in the state statute describing the offense. This argument seems simplistic.
The Government's test is an excessively formalistic one that focuBes exclusively on what can
be found within tho four corners of the state criminal statute. An excellent example of the
pitfalls of the Government’s approach is the district court decision in United States v. Lica-
voli, No. 70-10-3 (N.D. Ohio June 3, 1982), in which the court rejec'-d the defendant's claim
that a substantive murder offense is not a separate predicate offei.  for purposes of RICO.
The defense relied on an Ohio statute, ohio Rev. Code Ann. § 2923.01(G) (Baldwin 1982),
which provided that upon conviction of a substantive offense, a person cannot be convicted
of conspiracy to commit that offense. The court rejected this argument and regarded tho
statute as merely a state procedural statute that is inapplicable to RICO prosecutions.
United States v. Licavoli, No. 79-10-3, slip op. at 12-19 (N.D. Ohio June 3, 1982). See, e.g.,
United States v. Forsythe, 560 F.2d 1127, 1134-35 & n.Il (3d Cir. 1977) (holding that state
statute of limitations is inapplicable to RICO prosecutions based on state predicate
offenses).

The Licavoli court’s refusal to apply the statute is arguably inconsistent with the court's
earlier holding that Ohio law governs the merging of two murder conspiracies into a single
conspiracy predicate offense under RICO. The Ohio statutory provision concerning the mul-
tiple conspiracies, Ohio Rev. Code Ann, 8 2923.01(F) (Baldwin 1982), is part of the same
statutory section as the provision relating to merger of the substantive and consoiracy of-
fenses. Beth provisions seem to be directed at the general problem of multiple punishment
in conspiracy cases. The Licavoli court failed to explain why the two subsections of the
same Ohio statute are treated differently. While the court refused to apply Ohio Rev. Code
Ann. § 2923.01(G) (Baldwin 1982), because it is not an element of the crime of “conspiracy
to murder," United States v. Licavoli, No. 79-10-3, slip op. at 19 (N.D. Ohio June 3, 1982),
the court failed to notice that Ohio Rev. Code Ann. § 2923.01(F) (Baldwin 1982), is also not
an element of that offense. It would seem that either both subsections are inapplicable pro-
cedural rules or both are governing in a RICO prosecution.
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ployed,33 and none discusses its requirements in si?nificant detall.

The term “collection of an unlawful debt” is defined in section
1961(6).38 Essentially, the offense is committed: (1) when a person
collects either a debt that is incurred in illegal gambling or by a
usurious loan, and (2) when the debt is incurred in connection with
either the “business of gambling” or the “business” of making usu-
rious loans.

A significant difference between a pattern of racketeering and
collection of unlawful debts is that there is no explicit requirement
that the defendant perform two or more acts involving collections
of unlawful debts. One collection may be sufficient while at least
two acts of racketeering are required.

E. Relationship Between Illegal Activity and the Affairs of the
Enterprise

Those who contend that a pattern need not consist of related
acts assert that the only required connection between the acts is
that the predicate crimes be related to the affairs of the enter-
prise.36 One court has indicated, however, that no particular rela-
tionship is required between the racketeering acts and the enter-
prise’s affairs, &7 and the remaining cases have produced a number
of ambiguous and conflicting tests to describe this relationship. If
the racketeering acts need not be related to each other and there is
no requirement of a substantial nexus to the enterprise’s affairs,

* See United States v. Salinas, 564 F.2d 688 (5th Cir. 1977), cert, denied, 435 U.S. 951
(1978); United States v. Nerone, 563 F.2d 836 (7th Cir. 1977), cert, denied, 435 U.S. 951
(1978); United States v. Dennis, 458 F. Supp. 197 (E.D. Mo. 1978), affd on other grounds,
625 F.2d 782 (8th Cir. 1980). The difficulties inherent in applying “collection of an unlawful
debt" are discussed in Comment, An Analysis of the Confusion, supra note 3, at 453-56.

18 U.S.C. § 1961(6) (1976) defines “unlawful debt" as:

a debt (A) incurred or contacted in gambling activity which was in violation of the
law of the United State.,, a State or political subdivision thereof, or which is unen-
forceable under State or Federal law in whole or in part as to principal or interest
because of the ibwb relating to usury, and (B) which was incurred in connection with
the business of gambling in violation of the law of the United States, a State or politi-
cal subdivision thereof, or the business of lending money or a thing of value at a rate
usurious under State or Federal law, where the usurious rate is at least twice the
enforceable rate.

See United States v. Elliott, 571 F.2d 880, 899 n.23 (5th Cir.), cert, denied, 439 U.S.

953 (1978); Blakey & Gettings, supra note 4, at 1030.

*" United States v. Stofsky, 409 F. Supp. 603, 613 (S.D.N.Y. 1973), aff'd. 527 F.2d 237

(2d Cir. 1975), cert, denied, 429 U.S. 819 (1976).
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the scope of RICO counts would be virtually unlimited.38

The Fourth Circuit had adopted the most stringent standard, re-
uiring that the acts be related to the operation or management of
the enterprise. In united states v. Mandel,339 the panel opinion
held that a transfer of a capital interest in a company to the Gov-
ernor of Maryland did not satisfy this test.340

This “operation or management” test was rejected by the Sec-
ond Circuit decision in united states u. Scotto.3 IN scotto, the
court conceded that section 1962(c) would not be violated by pred-
icate acts unrelated to the enterprise or the defendant’s position
within it.543 It rejected the defendant’s proposed instructions, how-
ever, and set forth its own test, focusing on whether: (1) the defen-
dant is enabled to commit the pattern solely by virtue of his posi-
tion in the enterprise, or (2) the pattern is related to the
enterprise’s activities. 33

The Fifth Circuit decision in united States u. Martino3¥4 has
also rejected the Fourth Circuit standard, although the Fifth Cir-
cuit has supplied no coherent test for determining the relationship
of the acts of the enterprise. In martino, the defendant Lazzara
was charged with participation in an illegal enterprise engaged in
arson and insurance fraud. Lazzara filed an insurance claim on his

*** The following discussion focuses on whether an individual's acts relate to the affairs of
some organized entity such as a corporation or union. However, an equally interesting prob-
lem arises in the converse situation where a corporation is alleged to have operated one of
ita employees through racketeering. This odd situation was considered by the district court
in Parness v. Heinold Commodities, Inc., 548 F. Supp. 20 (N.D. 111 1982), which noted that
such an allegation would “turn the English language on its head." Id. at 24. It would seem
that this type of allegation would be barred by cases requiring that the enterprise be a
distinct entity from the defendant. See supra note 233. For purposes of this analysis, an
agent of the corporation should be regarded as part of the corporation. Cf. Nelson Radio &
Supply Co. v. Motorola, Inc., 200 F.2d 911, 914 (5th Cir. 1952) (corporation cannot conspire
with employees who “have been actively engaged in the management, direction and control"
of the defendant corporation), cert, denied, 345 U.S. 925 (1953).

*" 591 F.2d 1347 (4th Cir. 1979), cert, denied, 445 U.S. 961 (1980).

Id. at 1375.

M 641 F.2d 47 (2d Cir. 1980), cert, denied, 452 U.S. 961 (1981).

«e* |d. at 54.

u‘ Id. The defendant -’quested instructions that the jury must find that the predicate
acts “concerned or related to the operation or management of the enterprise” and that these
acta affected the affairs of the union “in its essential functions.” Id.

M* 648 F.2d 367, 402 (5th Cir. 1981), reu'd on other grounds on rehearing en banc, 681
F.2d 952 (5th Cir. 1982), cert, granted sub nom. Russello v. United States, 103 S. Ct. 721
(1983).
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torched laundromat. Lazzara contended that he did not manage
the arson operation but was merely an owner who procured the
services of the arsonists. The court rejected this argument without
setting forth any alternative test.38

In addition to the “operation or management” test, the Fourth
Circuit initially required that the racketeering acts benefit the en-
terprise in some way. In United States v. Webster,3*6 the panel
reversed the RICO convictions where the defendants used the fa-
cilities of a tavern to aid narcotics trafficking, but did not advance
or benefit the enterprise’s affairs in committing that activity.347 On
rehearing, the court repudiated its “benefit” analysis, holding that
the use of tavern telephone facilities and personnel to relay narcot-
ics-related messages satisfied the requirement of RICO.38 The test
adopted on rehearing focused on the frequency of racketeering acts
involving the use of the enterprise and its facilities.39 The court
noted that the “benefit” analysis could not be rationally applied to
those who operated government enterprises— while it is clear that
a government employee receiving bribes related to his official posi-
tion is subject to RICO, the government agency, itself, obviously
derives no henefit from the bribes.30

«e |
18?(46%95 20 %gél 184 (4th Cir.), cert, denied, 454 U.S. 857 (1981), aff'd on reh'y, 669 F.2d
*1d, at 185 88 of. United States v, Swiderski, 593 F.2d 1246, 1248 (D.C. Cir. 1978)
geratlon of restaurant satisfies enterprlse requwement when business is used for illegal, as

II"as legal dp Ef)oses% cert, denied, 4 3 (1979)
669 2d 185, 187 (4th Cir. 1982

& Id at 186. Note, Racketeerlnt RICO: Integpreted as Requmng Benefit to Flow from
IIIegaI Act|V|ty to.its Assomated Tsmess et Rev. 116 (19812 The Fifth
Circuit has also CJecte the original Webster deC|5|on In Unlted States v. Dozier, 672 F.2d
h31, 543-44 SSth Ir 1982 In Dozier, the defendant, a Louisiana Commlssmnerongrlcul
ture, was charged with so |C|t|n and accepting bribes in return for favorable action on milk
pnces and the grantin ofllcen Bs, Charfers (Jio s, and loan guarantees b¥
%rlcu lture. The court held that the defendant, haﬂoperatedt e Depar gnt throu% rack-
el enng since the defendant’s official position in the Department *enabled him to Rawk its
services for personal ?aln "1d. at 44,

Dozier |s a relatively clear case of operatmg a government agency through racketeerlng
be ?auset defendant J)romlsed to Inf uencet e gfen ysogeratlng policies and actuallydl
Influence t ose o||C|e A far more difficult propiem i raised b¥a government employee
WNO procures r| bes b Fromlsmﬁ to affect the agency’s actions but who either had no poiver
toa ect government actions or omtent t0 ¢o so fPlllustrahe te the intent problem Ume
that a prosecutor accepts money to Tix cases In his office and has the power to do so but has
no intent to carry out his promises. He is simply attempting to comm|t fraud. Unlike the

mil
the Department of
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Webster illustrates two major problems courts will encounter in
formulating a rule for determining when an enterprise’s affairs are
conducted through racketeering. One problem emphasized by the
Webster rehearing decision is that a rule developed in the context

f private business enterprises may be inapplicable to a govern-
ment or union enterprise. The second problem emerging from
Webster is one of designating the point of RICO liability in a spec-
trum of behavior. At one extreme are cases in which the defen-
dant's acts are related to the enterprise’s affairs solely by virtue of
the fact that the defendant is an enterprise employee who commits
his acts on.the enterprise’s premises. This category is exemplified
by United States v. Dennis,3L in which a RICO count was dis-
missed where an autoworker at a General Motors factory collected
usurious loans from fellow employees on the factory premises and
was charged with operating General Motors through racke-
teering.3'

At the other end of the spectrum are cases in which there should
be little question that the enterprise’s affairs are connected to the

defendant in Dozier, the rProsecutor has not used his official position by actually exercising
his discretionary power in the office.
Asimilar |s nctlon of Dozier would apply where the 9overnment emp| g/ee h?s Povver
o accomplish the actions he promises to pertorm. n contrast to Dozjer, t oyee In the
latter situation Is not able 0" hawk itS services' b%( his off|C|aI posmon since hat osition
[ves him no. power_to carry out the promised actions. The on¥ sense In which the em-
loyee's positi nfamhtates ecommlssmn of the racketeenng IS that the position gives the
deceptlve Impression that the emgo %e can affect the agencsys actions.
Thls difficult problem 1s |||ustra y United States Vi Cissell, appeal docketed, No. 81-
HGth CIr. eﬁt 13, 1982). In Cissell, the defendant was a "special bailiff" accused of
recelv bnbes in return tor fixing cases n a county cncun court and a county district
court. The defendant wes not an emp %yee of ejther court éJ'[ occasmna ly. accegted ap-
Rg\l/rétrmc%rrt]tsa Ctoe &erve nPapers Althougn' the defendant promised to Influence the judges, he
T0 clantg the groblems rali]ed b¥C|sse|| |} IS useful to isolate the two issues. In addition
to the qu tlon T whether tho acts were related to the]enter rse, there |sa(ﬂues ?n of
whether the defendant In Cissell was associated with the enterp nsg He was a%]ua y an
mdependent contractor with onlyatenuous W%ency relationship wif the enter rse
M efendant were an aut) mechanic ase represented himself to eacon]rt
ba||| e&ould not bere%arde asbelng aﬁsouat ith the court In_this situation, t
?anlc Tnot have even apﬁarent uthorit to act for the court 3ince the authorit
could arise only from tne statements or conduct of the court. See Fargo Nat'| Bank v, Mas-
e Fe L#]SOH % 400 F.2d 223, 226 (8th C|r 1%68 ). The fact that the mechanic claims . t?
agthorit soHd not Produce any relgtionship with the enterprise where the judicia
enterpnse do S nothing to ratify or_adopt the mechanic's acts.
Uéjp 11E.D. Md. 1778), aff'd on other grounds, 625 F.2d 782 (8th Cir. 1980).
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racketeering. This group is composed of cases in which either: (1)
money from the racketeering is used to operate the enterprise,33 or
(2) the racketeering occurs on enterprise property as a part of a
plan under which the enterprise is merely a "front” for the racke-
teering.3* One difficulty with the first webster decision’s “benefit’
test is that it does not account for the “front" situation. Whe”e
the enterprise’s primary intended function is to serve as a “front”
for racketeering, its affairs are obviously conducted through
racketeering.

The enterprise in Wehster was arguably a front since it was not
a profit-making operation.35 The rehearing decision did not rely
on this theory, however, but emphasized the regular and extensive
use of the enterprise’s facilities and employees. This reasoning is
somewhat murkier since it may be difficult to determine when the
use of the enterprise’s facilities is sufficiently frequent and exten-
sive to constitute a substantial nexus to the enterprise’s affairs.
Frequency of use of enterprise property should not be a controlling
factor; it is unlikely that the auto worker in Dennis could be
charged with operating General Motors even had he collected un-
lawful debts every hour for five years. Although webster is distin-
guishable from Dennis since Webster involved a high-echelon em-
ployee using not only enterprise property but also enterprise
employees as well, other cases may be much closer to the Dennis
situation and will be more difficult to resolve.

The fate of the “benefit” test of the first Webster opinion dem-
onstrates the obstacles to formulating firm rules for determining
whether racketeering acts are related to the enterprise’s affairs. It
seems inevitable that a case-by-case approach will be necessary to
explore the gray areas between Dennis and Webster. A useful
starting point for this analysis is to focus on whether the racketeer-

¥ Sop o gq; United Statesv Nerone, 563 F.2d 83§, 851 $7th Cir. 1977), ¢ F]rt denjed, 435
U.S, %1 (1 ) In Nerone the court sug?ested In dicta three ways in WhIC a trailer park
busIness cou beoperated throuPh lllegal gambling: (1) by invesfing gambling proceeds in
busmes 2 channeling rc%amb revenues |nt usmess and3 yusmg gambling rev-
enues ersns to perform sefvices for the business. |

h4 See eg United States v. Swiderski, 593 F.2d 1246, 1249 %DC Cir. 1978) (8 1962(0{
conV|ct|on upheld where defendant owned all stock in a orﬁora lon operatlngarest uran
anol cgn u%tddrtﬂg ral |ck|ngqé|narestaurant f00M In WNIch corporate recortls were kept)
Cert, aenie

See Unite tatesv \gVe s}er 639 F.2d 174, 184 (4th Cir.), cert, denied, 454 U.S. 857

(1981), affd on reh'g, 669 F.2d 185 (4th Cir. 1982)
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ing acts bear some logical relationship to the intended function of
the enterprise. In Dennis the auto worker's loan activities bore no
relationship to the primary function of General Motors, producing
cars. In contrast, Webster can be regarded as a case in which the
defendant’s frequent ar.d extensive use of enterprise facilities and
personnel, the lack of enterprise profits, and the defendant’s con-
trol and ownership of the enterprise give rise to an inference that
an intended function of the enterprise was that of serving as a
front for racketeering.

This suggested analysis is merely a starting point since the rele-
vant factors may differ with the type of enterprises. In union en-
terprise cases, for example, the intended function of the enterprise
is not as important as distinguishing between trivial personal use
of union property (e.g., joyriding in union planes)38 and acts that
involve a significant exercise of the union official’s discretionary
powers.397

F. Association with the Enterprise

Section 1962(c) requires that the defendant be “employed by or
associated with” the enterprise. Read in combination with the re-
quirement that the defendant conduct the affairs of the enterprise,
it is arguable that some agency relationship must be established
between the defendant and the enterprise. This interpretation ac-
cords with the analogous definition of “enterprise” in 29 U.S.C. §

m. See e?) United States v. Gibson, 486 F. Supp. 1230, 1243-45 (S.D. Ohio 198(2 (dlis-
missing. RICO charges against union official who nook three | ]O% rides in a union plane and
hada%rl friend on'the union payroll who ma othv ent her full Workdar Jtendlng to
union usiness), aff'd on_ocher 3grounds Sld 5 (oth Cir._1987): United State
Ladmtr, 429°F."Supp. 1231, 124345 (ED.N.Y. 1 77) (dIS issing RICO civil action agalnst
ggﬁe/%%alrgﬁs)m charged ‘the unlon for personal entertalnment expenses at Union

* See, eg, United States v. Scotto, 641 F.2d 41 (2d Cir, 1980 affirmin RICO conwc
tion of unign ofﬂmaswho recelved bribes and kickbacks from water ront employers to |n lu-
ence the oﬁlualsb 0 reduce Intlated wor menscomgensatlon claims and {o assist em Vers

rocuring new business), cert, denied, 452 U.S, 961 (1981). Scotto can |nter ret asa
reJ ction ofthe proposed distinction between a trivial personal use and signi |cant exercise

f discretion. It stafes that even acts pIayln a minor role in the ysual operatlcfn of the
enterﬂnse can satisty the re(ﬂ]uwements 0f'RICO, I'd. at . Scotto fallg to acknowedqe the
obvious fact that some acts have some relationship to the enterprise but play too minor a
role Jn O(Pe tln([; an enterprise. For example, a union official en%a%ed In real estate mail
fraud should not be regar edaso erating the Un.on throu% fray ereY because he uses
two of the nlonsﬁostag ahampﬁ Readlng Scotto broadly, the official could be convicted of
operating the union through racketeering.
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203(r), which excludes from an enterprise any “related activities
performed for such enterprise by an independent contractor.” *8*

The courts have apparently rejected this construction and have
consistently held that a person can operate an enterprise even if he
Is not on the legitimate payroll of the enterprise.38* For example, in
United States v. Forsythe,3%0 the court held that a magistrate con-
ducted the affairs of a bail bond agency where he received bribes
from the agency.

An intriguing question relating to the “association” issue is
whether an enterprise includes the activities of undercover agents
who feign membership in the enterprise as part of a “sting opera-
tion.” This problem is illustrated by United States v. Bagnariol3l
involving an FBI operation apparently directed against gambling
and political corruption in Vancouver, Washington. The FBI es-
tablished a fictitious California corporation, which was ostensibly
organized to conduct legal gambling if gambling were legalized in
Washington. The agent made contact with Gallagher, a lobbyist for
legalized gambling, and retained him to pay money to various state
legislators to promote legalized state gambling.

The RICO enterprise In this case was an illegal enterprise con-
sisting of the lobbyist and two legislators that was organized to lib-
eralize Washington gambling laws. The defendants contended that
the Government failed to establish an enterprise. This claim seems
to have been based in part on the fact that the scheme did not get
past the initial planning and bribery stage. None of the defendants
actually did anything to liberalize Washington gambling laws. The
court rejected this argument by holding that the Government had
established “the existence of an ongoing organization functioning

‘09 U.S.(f. §203(r9 £197,61. At a minimunm, utsjﬁiers should be regarded as part of an

enterprise on g wnon'they Intend to facilitate the 1llegal activities. See United States V.

Gibson Specidlty Co., 507 F.2d_446, 449-50 & n.8 (9th Cir, 1974) (“intent to facilitate a

criminal venturé" ia part of the Travel Act). In the absence of a mens rea element, outsiders

are subject to the absurd charge that they operated an enterprise through a racketeering

ﬁ]a}%lergn vgnthqu¥ kn0\(/)vt|en% gge enterprise they Were operating or the pattern they were com-
. oee Intr :

i) gSee Untl]tea _gtates v. Stames, 644 F.2d 673, 679 (7th Cir.) (defendantparticipated in
affairs of enterprise where he committed arson on the enterprise head(iuartersa,s part of
scheme to defraud m,sureg cert, denjed, 454 U.S, 826 (%9,81); United States v, Bright, 630
F.2d 804, 830 (5th Cir. 1980] (Ishenff ?artlclpated In affairs of illegal enterprise Vinere he
received kickbacks and bribes from enterprise members),

‘& 00k 1127 1136 _%Cd Cir. 1977) (Salternatlve holdln%.

*'" 665 F.20 §77 (9th Cir. 1981), cert, denied, 102 S. CL 2040 (1982).
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as a continuing unit.” 383

The Bagnariol opinion does not specify the factors that estab-
lished continuity. Consequently, the court does not discuss the
problem of whether undercover agents can be considered members
of the enterprise and manufacture the continuity and stability of
the enterprise by their own actions. By analogy to conspiracy
cases, it is arguable that a government agent should not be re-
garded as a member of the enterprise for purposes of determining
continuity and stability.383

G. Interstate Commerce Element

Although section 1962(c) requires proof of an impact on inter-
state commerce, this element is of little practical significance in
RICO litigation. One reason is that the racketeering act need not
affect interstate commerce; only the activities of the enterprise
must affect interstate commerce.34 On appellate review, a minimal
impact on interstate commerce is sufficient to sustain a
conviction.3%

% 1d. at 891, Presumably, this contmuﬂx requirement was derived from the Supreme
Cgurltnde(rz]lglgn |4n2 United States v. Turkette, 252 U.S. 576, 583 (19 ) See supra text accom-
e See, e.g,, Sears V. &Jnlted States, 343 F.2d 139, 142 { oth Cir, 1965%
w_United States v._Allen, 656 F.2d 964, 964 (2th’ Cir. 1981): United States v. Altomare.
625 F.2d 5, 7-8 5( 4th Cir. 1980): Uniteql States v. Rone, 598 F.2d 5 64 573 (9th Cir._1979),
cert demed 445 U.S. 946 (1 ) Unlted States v. Boffa, 51 F. S %) 471 (D. Del.
980) Unlted States v. Vignola, 464 . Supp, 1091, 1097-1100 (E.D, ag af'd mem., 605
F.od 11 édC 17% Cert denled 444 US. 1072 &1980(2 see United States v M?rtln
648 F.2d 367, 381 (5th Cir. 1981) (the " effect on jnterstate commerce is sufficiently allege
where the de’fendants scheme Involved the use of the postal service), reu'd on othgr grotmds
on rehearing en_banc, 681 F, R cert, granted sub_nom. Russello v
United States, 103°S. Ct, 721 F1983 These hoIdln ave been condemned as warrantin an
%%%enstltutlnglee%( an%|%9 0T congressional power under the commerce clause. See
supra
SeepUnIted Statesv Allen, 656 F.2d 964 (4th Cir. 1981) (commerce jmpact established

gproof that bookmakln S Phes ori mated out3|de of Maryland); United States V. Bar-
ton, 647 F cert,_denied, 454_U.S, 857 él 1); see abo Unlteg States v.
Nerone, 563 F2d 836 851 854 5 (7th C|r 1977 (Commerce-impact test satisfied where
corporate ente 8nse grow od renta space for traj ers manufactured out of state. The Gov-
em ent ae e ddltlona RICO “count in wnich the allegea enterprise was an illegal
gam ling se emet at operated on che premises of the moﬁlle home corporation. The GOv-
mment’s failyre to establish even “slight evidence" of effect ?n Interstate commeyce re-
3U|red reversal even thoy h the mopile”home carporation itselr affected ommFrce CElE.
enied, 135°U.S. 951 (1978). Proof of the interstate commerce element has been foun
sufficient in other cases. See Unlted States v. DiFrancesco, 604 F.2d 769, 775 (2d Cir. 1979)
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The Ninth Circuit has rejected a challenge to an instruction on
the RICO interstate commerce element that permitted the jury to
consider two predicate offenses as acts satisfying that element. In
United States v. Bagnariol,3? the defense claimed that since the
enterprise’s activities and not the predicate acts must affect com-
merce, the commerce element can be satisfied only by acts that are
not predicate offenses.57 The court dismissed this claim by observ-
ing that in illegal enterprise cases the same acts that constitute the
enterprise’s activities are also the predicate acts.568 Although the
Supreme Court decision in Turkette seems to permit this coales-
cence of proof between the facts establishing the pattern and those
establishing the enterprise,569 the Court also held that the pattern
and the enterprise are separate elements.5/0 Bagnariol distin-
guished legitimate enterprise cases by noting that in these cases
“the predicate acts were not considered for jurisdictional purposes
because they were unrelated to the activities of the enterprise.”51L

This distinction is obviously specious because the predicate of-
fenses must always be related to the enterprise’s affairs. Bagnariol
implies that in legitimate enterprise cases the predicate acts can-
not be the same as the jurisdictional acts. The distinction between
the predicate acts and the enterprise’s activities is elusive. For ex-
ample, assume that a legitimate enterprise’s legal activities do not
affect interstate commerce but that the predicate acts involve the
use of interstate commerce. If the predicate acts occur in the con-
duct of the enterprise, it is somewhat absurd to assert, as does
Bagnariol, that the enterprise has not affected commerce. For pur-
poses of the interstate commerce element, there is no distinction
between the predicate offenses and the activities of the enterprise.

{Imé) ct of ars n and mnil fraud establlshed b}é paYmento insurance claims b c%mrPanles
t Btates), r (Tvdon other grounds, 4 £1980% United. Statesv hob
F.2d 414 419 A Cir 1977 ew York arbaecoll ctlo enterpnseo tained e%ugment
fom Texas and arranged 8 bage 1N New ersea/ cert._denied, 4

‘1978 United Stat sv Pa ess 503F.2 430 439 nllg Cir, 1974“ ausne effect of
oreign enterprise S ere It was owned by American_citizens, financed by American
leagks had American credltors and primarlly served American tourists), cert, denled 419
i ;BdGS AZJ 77 (9th Cir. 1981), cert, denied, 102 S. Ct 2040 (1982).
- at 8

" d.
jj’“* ?dee United States v. Turkette, 452 U.S. 576, 583 (1981).
" mBagnariol, 665 F.2d at 893,
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L. Artificial Creation of Federal Jurisdiction. The Govern-
ment's increasing use of sting operations like ABSCAM and BRI-
LAB has produced a corresponding increase in defense arguments
that the Government manufactured federal jurisdiction for a RICO
count. The AESCAM operation produced the most extensive pub-
lished discussion on this issue in United States u. Jannotti,3"3
where the defendant was a Philadelphia city councilman who alleg-
edly accepted bribes from FBI agents. The agents purported to be
representatives of wealthy Arab investors contemplating construc-
tion of a hotel complex in Philadelphia. The district court held
that entrapment and artificial federalization of state crimes had
occurred.” 3The Government created a RICO pattern of racketeer-
ing by manipulating events to ensure that two acts of bribery
occurred. 3

A recent en banc decision of the Third Circuit reversed the trial
court decision in Jannotti. The en banc decision indicated th?.f the
defense of artificial creation of federal jurisdiction applies only
where the Government acts for the sole purpose of creating juris-
diction where there would otherwise be no federal interest.” ®@The
court found that a federal interest existed in that the defendants
agreed to commit acts of bribery that would have affected inter-
state commerce.” ®

The Ninth Circuit decision in United States u. Bagnariol3f7 con-
sidered the applicability of the Jannotti district court opinion

1182 (E.D. Pa. 1 73 F.2d 578 (8th 102
o 2950061 198Sztép 8 a. 1980), reu'd, 673 F.2d 578 (8th Cir.), cert, denied, 102 S.

m Id. at 204-05,
nt 1d. at 1204. The district court in Jannotti relied on United States v. Archer, 486 F.2d
670 (2d Cir, 1973), In which the Government intentionally made phone calls to Satisfy the
re U red mterstate commerce element. The Archer court reversed the conviction and’ con-
cgrr Setl 0tne (Edov%rtn 8§nts conduct as having created a “federally provoked incident of local
m rﬂJnlted States V. Jannotti, 673 F.2d 578 610-11 (8th Cir.) (en banc), cert, demed 102
S, Ct 2906 &1982 Strﬁ gel therewa? publlshdpanel Plnlon In Janpotti, One posa-
lgtr“nc terggﬁrt IS that t originally a two-udge majority panel opinion affirming the
™d, at 594, 611, d e Aldisert’s persuasive qISSEHt InJannottl s ar CI‘ItICIZ d the
majority's holding and the FBI's tactics in general. He characterized t scon uct as
’ revoltln(t; "id. at 612 "Aldisert, J, ,?ISSEHtIn and & an opera on ana |n etld odor
rescence threatens o J ls;pm Dasic co feptso fairn sst at e ho ar ld. at

e r e i e

ect as"a hasis orgustl Iﬂ%
m 665 F.2d 877 981), cert, denied. 102 S. Ct. 2
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without the benefit of the subsequent en banc decision. In
Bagnariol, the Government created a bogus corporation that en-
gaged in bribery of public officials to promote legalized gambling.
The Ninth Circuit rejected the defendant’s claims of entrapment
and artificial creation of jurisdiction and distinguished the Jan-
notti district court decision as a case of “aggressive solicitation.” **
The court contrasted that case with Bagnariol by noting that once
the sham corporation was formed by the Government the defen-
dants joined the scheme without “further inducement by the gov-
ernment.”379 Although the interstate element for a Travel Act vio-
lation was an FBI agent’s phone call from Oregon to the defendant
in Washington, the court concluded that this was not an impermis-
sible creation of jurisdiction since the defendant had caused the
agent to make the phone call by leaving a message on the agent's
answering device.

A similar fact pattern was involved in a BRILAB case, United
States v. Marcello, 380 where the defendants were allegedly in the
business of bribing public officials ana labor unions to obtain con-
tracts to insure unions or public agencies. The Government estab-
lished a sham California insurance business, and FB I agents posing
as representatives of that firm allegedly paid the defendants to ob-
tain insurance contracts for the firm. Like Weinberg in the AB-
SCAM trial, Hauser, the star witness in the BRILAB trial, was
shown to be a convicted swindler who would do anything to obtain
money and avoid prison. Both men manipulated conversations to
induce their targets to make inculpatory remarks. One of the more
egregious examples of Government misconduct in Marcello in-
volved the retyping and mailing of a letter to Hauser that formed
the basis for the mail fraud charge. Hauser asked Marcello's secre-
tary to retype a proposal. Hauser persisted in his request despite
the fact that the secretary informed Hauser that the trivial spelling
error in the letter could be corrected without retyping. Hauser re-
sorted to elaborate praise and flattery to induce the secretary to

*"1d. at 883,
m Id. at 882. The Ninth Circuit | later followed the reasomng of Bagnariol in United
F Itegv Brookller 685 F.2d 120% 217 (9 hClr 1982), i which the court found no creation
ederal Aurlsdlc jon where hoth the defendants and the Government agents engaged in
mterstate ctivities.
508 F. Supp. 586 (E.D. La. 1981).
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retype the letter and mail it.3*L This incident illustrates the ease
with which Government agents can create a RICO offense by in-
ducing unsuspecting targets to mail two letters.

Among various arguments for dismissing the RICO indictment,
the defense in Marcello raised three closely related contentions: (1)
the Government had engaged in outrageous misconduct by creat-
ing and maintaining criminal activity; (2) the California business
was a sham designed to create artificially an impact on interstate
commerce; and (3) the fictitious California firm could not affect
commerce because it was incapable of actually conducting busi-
ness. The court held that these were valid defenses,38* but that the
hearing should be delayed until after the trial.383 The BRILAB
trial concluded with the acquittal of two defendants on all counts
and the conviction of Marcello on the RICO count and his acquit-
tal on eleven other counts.

H. Mens Rea

In view of the importance of mens rea in American jurispru-
dence, it is astonishing that the published opinions on RICO in-
clude virtually no extended discussion of whether RICO impliedly

Defense rests in four-month Brilab case, Times-Picayune (New Orleans), Julv 25,
191, l, at col. 5

¥, at 59255)5 s ealso Unlted Statesv Clayton, No. 80-74 (S.D. Tex. Oct. 2, 1980)&
Texas BRILAB case In which the Bpealser of the exas Ie Iature and two other defendan
Were ¢ arged In a RICO Indictment with accepting bri e rom the Government's star wit-
ness, th 3 [nformey Joseph Hauser). The Governmient in Clayton ale ed that the sipeaker
accepte pribes from Hauser In_return for assistance in award |an a state contract to
Hauserseve#)orted msurance busme In reat the eV|d nce mere showed that the de-
fendants Were acceptln what th e 0|t|ca contributions that are exempt
from the Texas brtberg{ tatuU On reaso for eI|e wasthat the Insurance transactl
favorable to the tate of Tans invol vag ower rices and greater coveraﬁ %state
Wou ‘have been |ustified in offering Hauser the contract regar less of the aeﬁed rbes
More importantly, In Hauser's conversations with the defentiants, Hauser refefred to the
ment 0l (slcal contributions. Not surBrlsm ly, the defendants took Hayser at hIS
r an e| ved they were legitimate contributions: During his conversation wit Hausr
el speaker stated tnat the awarding of the state contract Was an IssUe separate from the
|t|ca| contnbuhons Nevertheless Hauser per5|sted In offering money for_the contract
?n |nterrwgte any sta emenﬁ. gthes eaker in |cat|n%anhonest motive, The threed-
endants, were a(iﬂe itted on all 19 charges. A5|de from the uestlonable character o the
Prosecutlons evidence, a major reason for the Goverment's failyre wes tne quality an
raining of the law enf orcement fr onnel the Goverment uhhzetﬁ In this undercovero %ra-
Pon e evidence at trial estabjished that FB| agents controhng the Investigation
alled the bar and had never read the Texa3 brivery statute involved in the proSecution.
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requires proof of intent. Although none of the section 1962 subsec-
tions refers to any intent element, the courts are empowered to
read such an element into the statute. The few opinions discussing
this issue in the RICO context are sharply split as to the existence
of any mens rea element.3

This problem has been considered by the American Bar Associa-
tion, which recommends that section 1962(b) and (c) be amended
to include a mens rea element requiring that the accused know-
ingly commit the proscribed activities.38 Strangely, there is no ex-
planation of why the report did not recommend a mens rea ele-
ment for section 1962(a) or of any relevant distinction between
section 1962(a) and the other section 1962 offenses. The commen-
tary noted that a mens rea requirement was appropriate in view of
the severe RICO penalties38— these severe penalties, however,
would appear to apply to all section 1962 offenses.

VI. Section 1962(d)—RICO Conspiracy

Title IX grafts a conspiracy offense onto section 1962. That of-
fense, section 1962(d), provides: “It shall be unlawful for any per-
son to conspire to violate any of the provisions of subsections (a),
(b), or (c) of this section.”37 When the Government alleges a con-

*4 Compare Unjted Statesv Scotto 641 20.47, 55 (2d Cir CI 1980), cert, denied, 452 U.S.
9%1 (19812 United States v. Boylan, 620 F.2d 399, 361-62 (2 Clr 1980)" United States v
Boffa, 513 F. SURP 444 464 {D Del. 1 98d) gt olding that RICO rquwes no prO?f I Intent
apart from any thtent elements of the te offens ),wt United States v, Bledsoe, 674

F.2d 647, 661°(8th Cir. 1982% Unlted tatesv artlno 048 F.24 367 394 (5th Cir. 19812)
revdon othergrounds onre eartng e banc 6 F 2 952 (5th Cli. 1982), cert, granted su

nom. Russello V. United States, 103 S. Ct. 721 (1983): and United Sta s V. Ptumeri, 630
F.2d 192, 2030-1 ﬁd Cir. 1980) (stating thatd endant sthe' voluntar||¥ connected to
tlt%e patstegr%7ani19§1at the activities were ||Iegal because of he actor's intent), cert, denied,

ghe Mmens rea requirement is particularly important in cases where a nonemployee of an
enterprise |s charged W|th 0 eratlng that enterprise. See supra text accompanying note 359
For examp % asstime that a business éenterpn e hlres an arsonist to bum a Structure of a
competitor but the arsonist is not tola the identity of the_ business that nired him. Under
these circumstances, it |ad|ft|cu|t fo contend, that the arsonist operated the enterprlse Where
he did ot know the identit o the enterpris rtNe] cf. United Sta es V. Starnes, %44 206(3,
679 (7th Cir.) (arsonist operated enterprise wnere he burned the enterprise’s building with
Eggvﬂegg% t6ha19%rlson would affect the conduct of the enterprise's business), cert, denied,

! RICO R8port supra note 7, at 9-10.

18 USC § 1962(d) (1976).
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spiracy to violate subsection (c), it must show that an individual
agreed to participate, directly or indirectly, in the affairs of an en-
terprise through the commission of a pattern of racketeering
activity,38

A. Effect of RICO on Traditional Conspiracy Principles

L. The Elliott Decision. Although section 1962(d) appears to be
a simple conspiracy provision, it is extremely difficult to apply in
practice. The major problem posed by RICO is that upon creating
a new form of criminal group known as the illegal enterprise, it
could be contended that the courts have no aid in either the stat-
ute or the legislative history in determining whether an enterprise
is broader or narrower than a traditional conspiracy. Without a
clear resolution of this problem, the courts have no means by
which to determine the scope of a conspiracy to join an enterprise.

The first opinion to discuss this issue, United States v. Elli-
ott,389 held that an enterprise is broader in scope than a conspir-
acy, and consequently a section 1962(d) conspiracy is broader than
traditional forms of conspiracy. Elliott held that unlike traditional
conspiracy law set out in Kotteakos v. United States,390 which re-
quires that the defendants’ acts be united by a unified scheme,
RICO authorizes a section 1962(d) prosecution of a multifaceted,
diversified conspiracy. Commentators have widely criticized E Ili-
ott's implication that a section 1962(d) count could include all acts
occurring in the conduct of the same enterprise even if there were
no other relationship.3l

Elliott has produced conflicting reactions both inside and
outside of the Fifth Circuit. The Elliott conspiracy doctrine has
been rejected by the Eighth Circuit and a Third. Circuit district
court. In United States v. Anderson,392 the Eighth Circuit sharply

«" See United States v. Elliott, 571 F.2d 880 903§5th Cir. 1978), cert, denied, 439 U.S.

gg 9987 ,OéJo nited States v. Campanale, 5)8 F.2d 352, 363-64 (9th Cir. 1975), cert, denied.

571 F.2d %80 0203 (5th Cir. 1978), cert, denied 439 U.S. 953 %1979) The court in
Elllott found a single RICO conspiracy where Six_codeferdants engaged in over 20 diverse
acta, which inclugleql arson, theft, murer, and sellln% ||Ieggl drugs. Only one defendant was
involved, [n all 0 tese acts. Most defendants partl ;t)at Iya ew of these transac-
tions, witho tk nowle 4% of the other activities. Id. at 685-95,
« 328 °US. 750 (19

See infra NOtes 433-40.

n 628 F.2d 1358 (8th Cir. 1980), cert, denied, 450 U.S. 912 (1981)
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criticized the rationale of Elliott by commenting that it found
“nothing in the statutory scheme to suggest that Congress in-
tended to discard the traditional legal precepts applied to con-
certed criminal activity."SS In United States v. Boffa,39* Judge
Latchum criticized Elliott in the context of a defendant's claim
that the RICO counts charged multiple conspiracies. He observed
that RICO was not intended as a major modification of conspiracy
law and that section 1962(d) was subject to the Kotteakos multi-
ple-conspiracy doctrine.3% Boffa held that section 1962(d) requires
some nexus among the defendants that indicates a unified
agreement.3%

The Seventh Circuit seems to have embraced the Elliott conspir-
acy doctrine and holds that a RICO count can include unrelated
racketeering acts occurring in the conduct of the some enterprise.
In United States v. Lee Stoller Enterprises, 397 the RICO count al-
leged the operation of a sheriffs office through two unrelated
schemes. One scheme involved the taking of payoffs for prostitu-
tion and towing activities while another scheme involved bribery in
the operation of dances sponsored by the Madison County Deputy
Sheriff's Association. Defendant Stoller was involved only in the
first scheme. Adopting the Elliott conspiracy doctrine, the court
held that these facts established a single RICO offense since the
unrelated acts furthered the same ente;prise.3%

14, af 1369, But see United States-v. |.emm, 680 F.2d 1193,1202 (8th Cir. 1982) (refus-
|ng to deude vahdl*y of Elliott).
- |d upp 4 (D. Del, 1980)

“old, In a5|gn|f|cant footnote Boffa concludes that K otteakos apphes to the substantive
§1962(c ) countas well 8? { ) count, 1d. at 47%n 30. 1t would follow that there
must be'a nexus among the defendants |na§19620 charge. This ma not be In accord
with the court's earlier statement that the predicate acts need not be re ated to each other it
each act IS reated to the conduct of the enter lPnsesah‘alrs Id. at 463 n.16. If eve act in
the cond ucto the came enterprise can be Included in asmgeRICO count It Is uncl g
there should be any nexus amon te defendants. Conc |vaba/ th Bofa court as me
that a §1962(c) otfense can con5|s unreate acts butt atR le ) preclu eSJOIn er of
defendants mvolved In those acts. See Tarlow, s LJora note 1 a

652 F. 3(7th Cir.), cert, denjed, 454 )h

** See id. at 1319 Th e Lee Sh IIerOE nhon IS surtgtsmg smcet e Fift gCncmt refused to
construe Elliott as broadly as the Seventh Circut ee, gEUmte States v. Suther-
land, 656 F.2d 1181(th Ir. 1981 ||m|t|ng the ap lication of Elligtt). Under Lee StoIIer
every act committed 5van employeg of a large corporation or pubhc agencyis_partof the
same RICO offense. 652 F.2d at 1318, This Teau® was rejected by the' FifthCircuit. See
cases discussed infra text accompanying notes 400-21.
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In addition, the Second Circuit has supported Elliott's assertion
that section 1962(d) is exempt from traditional conspiracy princi-
ples.38 One Ninth Circuit opinion declined to consider the validity
of Elliott although it refused to apply Elliott*00 and a Sixth Cir-
cuit opinion has applied Kotteakos principles without considering
Elliott.*0L The Fourth Circuit has adopted a compromise view,
holding that an enterprise is less difficult to prove than a conspir-
acy but that both entities must involve a common purpose.43

Judges Falrchlld Swygert, and Cudahy filed separate dlssentlng opinions in Lee Stoller,
é) Wn|ch sharpl K criticized the Elliott holdln% 652 F.2d ?2 éFanc ild, Swyﬁert
Cudahy. J.J., dissenting), Interestingly, without the benefit of Fifth Circuit cases that have
restric edElnott Judg eCuda accuratel noted that the Lee Stoller decision exceeds even
the limits establshed on RICQ cons |rac by Elliott. |d. at 1323 (Cudahy, J., dissenting).
Judtt;e Fairchild found the majonty eC|S|on ob]ectlonable because It subjected some defen-
dants to belng tried on a chay fqeo asin Ie conspiracy which emhraced within the * pattern’
?re%t many torrupt actsci e different from and more dramatic, colorful, and o wouslg
(cly heldtthdthe nondlsc osure In” which they may have been'involved." Id. et 132
airchi Issentin
The recent Seventh gercult decision in United States v. Melton. 689 F.2d 679. 634 -85 gth
Cir. 1982), tentatively |mPI|ed that Lee Stoller was not Intended as an unreserved endorse-
ment of Elliott, The Melton court indicated that Lee Stoller Is ||m|ted to severance %ues
tions and s not directly controlling in determlnln% sufficlency of the evidence. Id. at 68
's See Unléed States v. Barton, 64/ F.2d é Clr’q cert, denied, 454 U.S. 857
E1981) United States v. Loften, 518F Sup 839 85 Y. 19812 Barton discussed
lliott In the course of re ectlng a efenda t's obaectlon to consecutlv sentences on con-
spiracy conwcﬂonjs under 8371 and § 1962 (M In |st|n8U|sh|nl%§371 rom § 1962 d) Bar-
ton seemed to endorse Elliott by Indicating that § 1962(t) wouldl apply to diverse, unrelated
activities:
F|na| |n some mstancesaﬁrosecutlon unde: § 371 for consplrac to violate 1962
q be Improper ecause 5doaso teconsplracy Were oo un See n|e
egv E|||0tt 571 A Cir), cert, denjed, 439 U.S, 9,58
uphol Ing Use of § 1962(d) 10 reach }/nopo cnmlnal
network Ioosel connected but connected nonetheless," id. at 899 hat involved ar-
son th et encm %oodﬁ stolen from Interstate commerce, murder, and narcotics. f
t|V|g while observing that such a ﬁrosecutlon probably would not hav been possible
der 8371 hecause Tt linked * highly diverse crimes by apparently unre.sted individ-
uals,” id. at 902
Barton. 647 F.2d at 237.
United States v. Zemek, 634 F.2d 1159, 1169 (3th Cir. 1980), cert, depied, 452 U.S, 905
81%81) The court referred o the conspiracy ob]ect|ve in Elliott as "lll-defined." Id. at 1169

United States v. Sutton, 642 F.2d 1001, 1017-36 thh Cir, 1980L(en banc), cert, denied,
453US 912 (1981). The. court expressly accef)ted the p muoles espoused In Kotteakos. Id.
Ft 1?21 The panel oBlnlon In.Sutton sh arlp g criticized_Elliott: “We find nothing In the
egls%%e history to slipport this view." United States v. Sutton, 605 F.2d 260, 271 .16 (6th

£ Umled States v. Griffin, 660 F.2d 996, 1000 (4th Cir. 1981), cert, denied, 102 S. Ct
1029 (1982)
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2. The Fifth Circuit Limits Elliott. It is ironic that the Seventh
and Second Circuits have adopted a construction of the Elliott
conspiracy doctrine that is broader than the Fifth Circuit interpre-
tation. The Fifth Circuit decision in United States v. Suther-
land~ apparently limits the Elliott conspiracy doctrine by holding
that multiple conspiracies cannot be alleged in a single section
1962(d) count merely because they involve the same enterprise.
The defendants were charged with operating the EI Paso Munici-
pal Court through bribery. The main defendant, Sutherland, was e
Municipal Court judge who received bribes from Maynard and
Walker to rix traffic tickets. The Government acknowledged that
this was a wheel consphacy with the judge at the hub. The Gov-
ernment contended that it was not required to establish that May-
nard and Walker knew of each other's activities.4

The court held that the case involved a nonprejudicial variance
and thereby rejected the Government's argument that under E Ili-
ott the common enterprise unites otherwise unrelated acts.'d
Under Sutherland's construction of Elliott, the activities are
united not by a common enterprise but by “agreement on an over-
all objective.”45 The defendants could be charged in a single RICO
count only if the nature of the conspiracy were such that they
must have known that others were involved in the same
enterprise.407

In Sutherland, there were multiple conspiracies because there
was no proof either that Walker and Maynard agreed with each
other, or that the nature of their agreement with Sutherland was
such that they would necessarily know that others were conspiring
to commit racketeering offenses in the conduct of the enterprise.
The variance was found to be nonprejudicial because of the small
number of conspiracies and defendants and the overwhelming evi-
dence against each defendant that would have been admissible

« 656 F.2d 1181 (5th Cir. 1981), cert, denied, 455 U.S. 949 (1982).
A 1d. at 18C
«*1d. at 1189t n12
Id. at 1192-93. . :
* 1d. at 1193-94. The Justice Department has expressed its assent to the Sutherland
%Dlnlon. Justice Department to Shift Emphasis from "White Collar Area, Giuliani Sc a, 30
rim. L. Rep. (BNA) 2238, 2239 (1981). The Justice Department has acknovvledlgded that

Sutherland's restriction of Elliott ™ will dramatically changelthe way e review evidence in
approving or di”»Up.oving RICO prosecutions.” Id.
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even at separate trials."(8

The Sutherland holding was preceded by three earlier Fifth Cir-
cuit decisions limiting Elliott. The first of these decisions, United
States v. Bright,409 indicated that Elliott is inapplicable to conspir-
acies that have a circumscribed outline. Under Bright, where a sec-
tion 1962(d) conspiracy has a circumscribed outline, a defendant is
not liable for acts outside of that outline/10 In contrast, where the
conspiracy has no definite outline, as in Elliott, a defendant is lia-
ble for virtually all activities of the enterprise/ILApplying this dis-
tinction, Bright held that a defendant who bribed a sheriff on be-
half of his bail bond company was not a member of a conspiracy
consisting of sheriffs and persons committing bribery on behalf of
massage parlors and “honky-tonks."*15 The court believed that
Bright was a member of a more limited RICO conspiracy, consist-
ing of himself and the sheriff he bribed/5

A subsequent Fifth Circuit decision, United States u. Mar-
tino 44 modified Elliott's apparent elimination of any meaningful
requirement that the defendant know of the enterprise’s activities.
Martino indicated that for purposes of both section 1962(c) and
(d) the defendant must know “something” of the enterprise activi-
ties but he need not be aware of all of the activities/18 In addition,

" Sutherland. 656 F.2d 1181 1195-97 BSth Cir. 1981).
4 630 F.2d 804, 834 & n.52 (5th Cir. 1980).
o |d. at 834 n52
41 The court observed: , _ o

However, we are also ognlzant of the fact that the RICO con? iracy crime 3till re-
quires an agreement. The converse of the propoeitign that a defendant who embarks
on a criminal venture of indefinite outline takes his chances as to Its contents and
membersh|ep, United States u. Elligtt, 571 F.2d at 904, 1s that one who embarks on a
cr'minal venture with a circymscribed outline is not responsible for acts of his co-
conspirator which are begond cShe goals the defendant understands them. United

d gt Sﬁtenssg. Ar.dolschek, 142 F.2d 503, 507 (2d Cir. 1944).

This dlchotomX IS oste,nsl,blg/ absurd. In essence, the Bright ,ruIT |? that the more unre-
lated the conspiracy's activities, the more ct%th%gefendanj la ljable for. S,lnge a ,consplr,acey
consisting of unreldted activities would probably be regarded as having an ingefinite outlin
a defendant would be liable for all o the acts, onverseIP]/, a conspiracy consisfing of related
acts. 1 deemed to have a circumscribed outline, and the defendant’is not liable for acts
P

471,
14 648 F.2d 367 (5th Cir. 1981), reu'd on other grounds on rehearina en hanc. 681 F.2d
952 (5th Cir. 1982), cert, granted sub nom. Russello v. United States, 103 S. Ct 721 (1983).
The court ¢ ncIudegz

DOS
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Martino emphasized the Elliott requirement that the defendant
agree to commit at least two racketeering acts.*16 In practical
terms, the agreement to commit two acts can be established only
by proof of the actual commission of the two acts."l

The third precursor of Sutherland was United States u. Strat-
ton,416 which indicated that a RICO offense cannot include every
offense committed in the conduct of an enterprise. In Stratton, the
defendants were accused of operating a state court through brib-
ery. The defendants claimed that the enterprise, Florida's Third
Judicial Circuit, was too broad since all unrelated activities in the
operation of the same enterprise would theoretically be a single
chargeable RICO offense/18 The court conceded that in some cases
this argument would be valid but held that it was inapplicable
Stratton where there was a single overall scheme united by one
judge’s use of the court to make money/2 Stratton appears to rec-
ognize the absurdity of declaring that a RICO offense consists of
every racketeering act occurring in the conduct of the same public

Even with a, t:%htly woven net however, a fish of whatever size, cannot be trapped
unless he is e Plo ed b,?;or associated with" the enterprise. In other words, the fish
must first.be swim |n1g In the stream where the net has been placed hefore we reacn
the question of size. The indications from Elliott that only minimal association IS
n,e?es,sa have cau eﬂ fine lines to be drawn in determlnln% those who are %ulltty of
violating RICO and those wno are not. A defendant must know something about his
co-defendants' related activities which make up the enterprise, but It is not necessary
that he be aware of all racketeering activities of each of his partners In the enterprise.
Id, at 394 $emf)ha5|s in original). _
" In revers n? the conviction of defendant Chase on the ground that he committed only
one predicate act, the Martino court observed: L ,
One who does not agree to do that vital element—participate in the enterprise
through the commission of at least two gredlcate acts—cannot be convicted on a
RICO” conspiracy charge. In effect there are two agreements contained in a RICO
conspiracy charge: an agreement to participate and an agreement to commit at least
T proscribed acta.

. 0.
_“7In Marting, the defendants contended that double jeo ardK precluded multiple pun-
ishment of the § 1%?2%) and gdéc unts. Id. at 382, Thﬁ* n%ed that the ﬁgactlc | Impact of
Elliott wes to establish'a § 1962(d) agreement to commmiit the two acts. The gefendants ar-
qued that In practical terms, Elliott made proof of § 1962(c) and (d) counts virtually identi-
cal. The court |mﬁ||(:|tl conceded that EJliott requires the actuFI commjssion of two acts to
Infer an agreement to Commit two acts, The court, however, held that the Blockburger test

focused orfly on the elements of the crimes and not the actual evidence introduced 1d. at

*V'649 F.20 1066, 1074 (5th Cir, 1981),
«o 1d. at 1073 n8.
“eid. at 1073
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agency. It hypothesized that if the Fifth Circuit were an enterprise,
a single RICO offense would not include unrelated bribery schemes
in El Paso and Fort Lauderdale."2

Although Sutherland and the earlier cases manifested a Fifth
Circuit trend toward limiting Elliott, one panel seems to have
wandered off the track. In United States u. W e Ic h the court
approved an indictment alleging that the defendants were operat-
ing a sheriff's office through unrelated racketeering acts. In this
case, defendant Welch was sheriff of a Texas county, defendant
Cochran was Welch's chief deputy, and defendant Satterwhite was
a county commissioner. From 1973 to 1978, Welch and Cochran
allegedly protected a gambling operation run by Cantrell while
Satterwhite aided the operation by servicing a private road and
building a parking lot. This was charged as a violation of 18 U.S.C.
§ 1511, which proscribes conspiracy to obstruct state criminal laws
with the intent to facilitate an illegal gambling business. The de-
fendants were also charged with protecting gambling at the county
fair in 1977 and 1978. Welch and defendant Cashell, a justice of
the peace, received payments in exchange for protecting the fair-
ground gambling. Defendants Welch and Cochran were charged
with attempting and conspiring to kill an informant to conceal the
fact that the informant had killed a prostitute while working for
the sheriff's office.

The defendants claimed that Rule 8(b) misjoinder had occurred
because the conspiracy to protect Cantrell's gambling operation
and the conspiracy to protect fairground gambling were not part of
the same series of transactions/*23 The Government conceded that
in the absence of a RICO count, the two conspiracies could not be
joined. The court held that there was no misjoinder because under
Elliott the enterprise united the offenses/2 It regarded Elliott as
holding that even diverse and unrelated acts can be joined by a

*"1d. at 1073 n.8. The court referred to the Fifth Circuit as it existed before the creation

of the Eleventh Circuit.

» 696 F.2d 1039, 1065-70 gSth Cir. 1981), cert, denied, 102 S. Ct. 1767 (1982). Welch Wes
decided four daKs before the Sutherland opinjon was issued. |f the two cases are in conflict,
it would seem that Welch is no longer controlling in view of the Government'3 acquiescence
to Sutherland, See supra note 407.

= 1d at 1048-49,

" 1d. at 102
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common enterprise/2 This reasoning apparently conflicts with the
Sutherland holding that the existence of a common enterprise can-
not be the sole relating factor for a section 1962(d) offense.

3. Analysis of Elliott,

a.  The logical framework of Elliott. The original Elliott doc-
trine has been sharply criticized by commentators/29 The most fre-
quently expressed criticism is that it undermines the fundamental
concept of conspiracy intent and agreement. Under Elliott, a de-
fendant can intend to join a section 1962(d) conspiracy, even
though he does not know the purposes, activities, and scope of the
conspiracy/27 Despite this criticism, the Elliott doctrine survives
although in a somewhat modified form.

Elliott may continue to survive because it is based on an unchal-
lengable but erroneous premise. Elliott postulates that Congress
intended to permit RICO prosecutions of illegal enterprises. After
Turkette, this assumption cannot be challenged even though it is
demonstrably wrong/29 If it is assumed, as E lliott does, that Con-
gress entertained the intent to create the concept of the illegal en-
terprise, two successive corollaries will be drawn: (1) an illegal en-

* 1d. at 1083,
2H See Bradley, supra note 3, at 878-79; Marcus, Co-Conspirator Declarations: The Fed-
eral Rules of Evidence and Other Recent DeveIoFments From a Criminal Law Perspective,
. Chim, L. 287, 319-21 {1 9): Tarlow, Defense of a Federal Conspiracy Prosecution,
4 Nat'1'J. Crim. Def, 183, 231-33 (1978): Note, The Enterprise Element in RICO, 49 Geo.
Wash. L. Rev. 123, 139 (1980).
n Marcus supra note 426, at 320; Tarlow, supra_ note 426, at 232 3.
ere ia virtually no statement in the coanrressrona record n rcatrnz%the 0
|cat|ono RICO fo flegal enterprises. See United States v. Anderson 020 F.2d 13
tasser nq an apparent unanimous congressional belief that RIC
agplg/ onI to |n iltration 0T legitimate businesses), cert, denied, 450 U.S, 912 (1980).
sely. there 1 abundant evi ence In the Iegrsla |ve record that RICO i drrected on at
In |Itra |on of Iegirtrmate usiness. S, Rep 91st Cong., 1st Sess. 76([ 9) (the Re-
Rﬂorto the Senate Jud rcrary Commrtftee) 116 COP Rec. é 40 zSt970 gsta ment of Sen.
cCIeIIan remarks of the Sponsor of RICO: * Unless an individu es that pattern to
obtain or operate an interest in an interstate business, he is not made subject to praceedings
ynder Title EX{ The remarks of VArIous congressmen d%nnér debate also sd] port this Posr-
tion. See, e.g., 116 Cong Rec. 60203 (1970)" (remarks by Sen. Yarborough) (em aszrng
RICO's aim of haltrng acketeering corruEtron of Iegvtlrmate businesses); id. at 35,193 (r
marks by Rep. Poff): id, at 35,201 (remarks of Rep. McCullock). The ongressional State
ment of Findings and Purpose states that the money and owero organized cnme "are
Increasingly used to infiltrate and corrupt leg| trmate usiness and labor Unions and to sub-
vert and corrupt our democratic processes.” L. No. 91-452, 84 Stat. 922 (1970).
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terprise is an entity that is different from and less difficult to prove
than a conspiracy; and (2) even the conspiracy provision, section
1962(d), must be governed by the less restrictive concept of the
illegal enterprise. Of course, it is difficult to rebut these arguments
with any legislative history since Congress never contemplated the
illegal enterprise. This silence in the legislative record permitted
Elliott to design its novel theory that Congress intended funda-
mentally to alter conspiracy law.

The first corollary, that the illegal enterprise is some vague asso-
ciation of people that is something different from a conspiracy, is
not completely unreasonable. Assuming that Congress intended to
create an illegal enterprise, it can be concluded that it is some
novel nonconspiratorial association from two factors: (1) the term
“enterprise” is a relatively new term in federal criminal law;449 and
(2) operation of an illegal enterprise under section 1962(c) seems to
be distinct from conspiring, which is subject to a separate provi-
sion, section 1962(d). It should be reiterated that this corollary
emerges from the fictional premise that Congress contemplated the
illegal enterprise.

Although the first corollary is not absurd if one accepts the un-
derlying fictional premise, it is surprising that it has not been seri-
ously challenged. An illegal enterprise may in fact be a form of
conspiracy by analogy to cases construing the term “continuing
criminal enterprise” in 21 U.S.C. § 848. Section 848 defines this
enterprise as one in which a continuing series of drug offenses is
“undertaken ... in concert with five or more other persons.” The
Supreme Court has indicated that the “in concert” language con-
notes a conspiratorial agreement.430 Conceivably, a RICO “illegal
enterprise” could be construed in the same manner to require some
form of agreement.43L

#* See 18 USC §1952 l£19762 eerrrn racketeerrng enterprise”); 21 US.C. § 848
(1976) ( referring to "continuing criminal e er rise
4¥ Jeffers v. United States 32 US. 137, 14950 (1977) (holding that§848 Is the same

offense for double jeopardy purposes as a § 846 conspiracy because both offenses require an

a reement
g 3 ittedly, if an illegal enterpnse prosecuted under 1962 (trres an agreement
the §1962 P]consprra b%comes suPer 1UOUS In cases where t f rators have actuay
committed”the § 1962 nse This point, however, carries litt tsrnce an 1llega
enter r1se ﬁheory, regar less of how [t rs defined, can never be recon ed with 31?6 d
The anomalous ‘nature of § 1962 dg IS bullt |nto larg%tlo%rcal system that proceeds fro

a
postulated congressional Intent to Create an illegal enterprise concept.
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The second corollary of the fictional legislative intent is that the
new “illegal enterprise” concept is applicable not only to section
1962(c) but also to section 1962(d). Presumably, the argument un-
derlying this corollary is that if Congress supplanted conspiracy
principles by creating the illegal enterprise in section 1962(c), this
intent applies to all provisions of RICO including section 1962(d).
This reasoning is difficult to refute with any legislative history be-
cause there is no significant reference to any illegal enterprise and
consequently no mention of its impact on section 1962(d).

In adopting both corollaries, courts following Elliott must over-
look one fundamental fact: the conspiracy provision, section
1962(d), is meaningless if the existence of illegal enterprises is as-
sumed. For the future, a RICO conspiracy count will be incompre-
hensible in illegal enterprise cases because a section 1962(d) count
will contain two conflicting concepts that refer to the same group
of people. A section 1962(d) count would allege that X and Y agree
to associate to commit a pattern of racketeering activity, unlike a
traditional conspiracy count, which alleges that X and Y agree to
commit a particular crime. The concept of an “agreement to asso-
ciate” is an absurd redundancy similar to a “conspiracy to con-
spire.” The RICO conspiracy count will appear in this unintel-
ligible form regardless of how an illeigal enterprise is defined. The
obvious solution is repeal of section 1962(d) if illegal enterprises
are maintained.43

b.  Application of Elliott. A major flaw in the Elliott opinion, as
construed by the Seventh Circuit in Lee Stoller,*33 is the court's
assumption that the scope of a RICO substantive offense or RICO
conspiracy is defined by the enterprise. The court believed that al-
though the defendants must agree to commit a pattern of racke-
teering activity they need not agree to commit the same pattern as
long as the defendants’ patterns involve the same enterprise.434
Applying Elliott and Lee Stoller to a legitimate enterprise, it is
apparent that the enterprise does not always supply a substantial
connection between the activities ol? the defendants.

** This solution has been recommended by the American Bar Association, see RICO Ree
Eort, supra note 7, at 10-12, and ,b?;]the Assotiation of ‘he Bar of the City of New York, see

etter from Peter Zimroth, Chairman of the Criminal Law Committee, to American Bar
Association, Section of Criminal Justice (May 21, 1982).

U |Sdee supra text accompanying notes 397-96.
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This point is illustrated by the hypothetical set out in the dis-
cussion of the pattern in which four legislators operated a state
legislature through completely unrelated patterns of racketeer-
ing.43% Under a literal application of Lee Stoller, the legislators in
the hypothetical are part of a single chargeable section 1962(c) or
(d) RICO offense solely because their acts occur in the conduct of
the same enterprise. As discussed earlier, this produces the bizarre
result that a single RICO offense can consist of every racketeering
act committed by any employee or member of a large corporation
or government body during the many decades of the enterprise’s
existence. In United States u. Cryan,*39 the court rejected Govern-
ment arguments that would have produced this absurd result. Cit-
ing Elliott, the Government contended that RICO was intended to
impute the criminal liability of some individuals to other individu-
als when they are employed by the same enterprise. Cryan dis-
missed this argument for fear that the scope of a RICO conspiracy
to operate a large government agency would be “potentially enor-
mous."43L Cryan required proof that each defendant either com-
mitted or authorized the acts constituting the RICO offense.48

Cryan leads to a logical and factually compelling conclusion that
the enterprise alone cannot define the scope of a RICO offense. A
relationship is required between the patterns of racketeering activ-
ity committed by the defendants because the mere fact that they
operate the same enterprise does not supply a sufficient connection
among the defendants.439 Conspiracy principles require that defen-
dants agree to commit a common pattern of racketeering activity
rather than simply require that they agree to operate a common
enterprise through a variety of otherwise unrelated patterns.

The Fifth Circuit decisions in Sutherland and Stratton have ac-
knowledged the existence of the Cryan problem and have modified
Elliott to require that each defendant know of the other defen-
dant's acts.440 This focus on the defendant's knowledge, however,

1 See supra text accompanying _note 254,
?0 F Suglp 1234, 142441DNJ) aff'd mem., 636 F2d 1211 (2d Cir. 1980). The
acts ?d Cryan dre set oUt supra text accompanying notes 250-51
at L
4U g a 124344
See supra_text accomBan Ing_notes 403-03, 418-21: see alsp United, States v. Suther-
land, 65 F.2d 1181, 1189-90 (5th Cir. 1981) (establishing that the conspirators” knowledge
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does not actually respond to the problem raised by Cryan. If the
acts of two defendants are unrelated, it is unclear why their know|-
edge of each other’s acts supplies any further relationship between
these acts. The relationship required by Cryan should lie in the
nature of the acts rather than in what the defendants know of
those acts. Actions should be related only when each defendant has
a significant stake in the success of the other defendant’s acts.
Whatever defects may exist in the rationale of Stratton and Suth-
erland, these cases construe Elliott more narrowly than the Sev-
enth Circuit decision in Lee Stoller.

4. RICO Conspiracy After Elliott. By holding that section
1962(d) is not subject to general federal conspiracy law, E lliott cre-
ated an offense whose characteristics are unknown because they
cannot be determined by reference to preexisting law. The courts
are free to shape section 1962(d) as they choose.

Until recently, the requirements of Elliott were subject to con-
siderable confusion. One cause of confusion was the Fifth Circuit
decision in United States u. Diecidue,**1 which emphasized the E I-
liott requirement that the defendant agree to commit two or more
acts.443 The evidence was insufficient where the Government failed
to establish either that the defendant was involved in more than
one criminal transaction or that the defendant knew of any other
criminal activities constituting the enterprise.

An example of this principle was the court's examination of the
evidence against defendant Boni. His conviction was reversed
where the only evidence against him was that he supplied dyna-
mite to certain members of the enterprise and bought cocaine from
another member.48 The sale of dynamite was not a predicate of-
fense for RICO and was excluded as an object of the enterprise
conspiracy.44 The purchase of cocaine was also insufficient to con-
stitute an agreement to join the enterprise. In the absence of other
evidence that “Boni knew something about his codefendants’ re-
lated activities which made the enterprise, he could not be con-
victed of conspiring to engage in a pattern of racketeering as de-

ach other janecessary fo establish a single consi)lracg) cert d 455 U.S. 949 (1982)
((1)3 Ft%d 535 (bth Cir. 1979), cert, denied, 445 U
g at 555-56,

of eac
]
]
|
M 1d. at boo.
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fined by the statute.”" 5

Although Diecidue cites Elliott with approval,"8 the Boni dis-
cussion may be difficult to reconcile with the Elliott analysis. If
Elliott requires that the defendant agree to commit two predicate
offenses without requiring knowledge of the enterprise’s activities,
Boni's knowledge of related activities should have been irrelevant
because he v'as involved in only one racketeering offense. There
are two possible interpretations of Diecidue: (1) a defendant can
be responsible for an agreement to commit two predicate offenses
either by actually committing them or by committing one offense
and having knowledge of related activities, or (2) a knowledge re-
quirement applies to all RICO conspiracy defendants without re-
gard to whether they commit one or two offenses."7

The Fifth Circuit decision in United States u. M artino" 8 adopts
the second construction of Diecidue, requiring proof that a defen-
dant know “something” of the other defendant’s activities/48 This
requirement seems to apply to both section 1962(c) and (d)
counts.40

The major point of uncertainty after Elliott was whether the de-
fendant must actually commit two predicate offenses to violate sec-
tion 1962(d). The Fourth Circuit construed Elliott as requiring
proof that two racketeering acts were committed by the defen-
dant, 41 while a Fifth Circuit district court construed it as requir-
ing only proof of an agreement to commit two racketeering acts

M 1d. This Iangua e was quoted with apﬁroval in United States v. Northrup, 482 F.
Supp. 1032, 103517, (D. Nev. 1980). The author of Noythrup, J dr%;e,CIalborne, mtgrﬁreteF
Diecidue s requiring the Government to,“ prove that the defendanit in questior had knowl-
ed?e 85 to the entertprls,e’s illicit activities.” |d. at 1035, This s‘and?rd Was z1pB||ed Ao a
defendant's motion for judgment of acquittal under Federal Rule or Criminal Procedure
29(c). The defendant Northrup supplied” explosive and mcendlarﬁ devices to employees of
Fullna% Union Local 226, Th%s,e emplog/ees sought to expand the union’s jurisdiction b
Ire bormbing restaurants that did not récognize Tocal 226 as the bar%almng agent for |
employees. The court denie NorthruR;s, Rile 2 (tcﬁ motion and_held that he “had knowl-
%1 %t f1 (5?66 nexus between the fire bombings and the aF  -s of Culinary Union Local 226."

“* Diecidue, 603 F.2d at %57. o

The second construction of Diecidue Seems to have been adopted in United States v.

Northrug, 182 F, Sugt% 1032, 1035 n.| d(D. Nev. 1980). See supra note 445,

= 648 'F2d 367 (5th Cir. 1981), reu'd on other grounds on rehear|n8 en hanc, 681 F.2d
95¢ (5I h gtlr.3914982), cert, granted sub nom. Russello v. United States. 103'S. Ct. 721 (1983).

M 1d.
11 United States v. Karaa, 624 F.2d 500, 503 (4th Cir. 1980).

Co ot
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and one act by th? enterprise/8*

Recent decisions in the First and Fifth Circuits have rejected ar-
guments that proof of the actual commission of two predicate of-
fenses is an element of section 1962(d)/8 In practical application,
however, the actual commission of two predicate offenses is essen-
tial for conviction, a fact that is apparent from two trends in RICO
conspiracy opinions: (1) the Fifth Circuit has regarded the commis-
sion of two predicate offenses as virtually conclusive evidence of a
conspiratorial agreement to commit those acts/8 and (2) the
courts have consistently reversed RICO conspiracy convictions
where the defendant committed only one predicate offense/8

This pleading problem is illustrated by United States v. Win-
ter/ M a First Circuit case involving a defectively pleaded RICO
count alleging the fixing of horse races by bribing jockeys and
trainers to prevent specific horses from finishing in the top three
positions in their races. The defendants allegedly cheated illegal
off-track New England bookmakers and independent Las Vegas
bookmakers by betting on the fixed races. The major pleading
problem was whether Elliott required an allegation that each con-

* United States v. Hawkins, 516 F. Su%p 1204, 1208 (M.D. Ga. 1981).

“* See United State* v. Winter, 663 F d1120 1136 (Lst Cir. 198%1) Unlted States v.
Sutherland 656 F.2d 1181 1186 n 41203 (3 981) cert. denied, 455 U.S. 949 (1982)
United States v. Martino, 648 F.2d 36/, 5h Cir. 1981), reu'd on other grounds on
rehearin en banc_ 681 F.2d 952 (5th Cir. 1982), cert, granted sub_nom. Russello v. United
States, Ct 721 (19831 cf nlted States V. Brookller 685 F.2d 1208, 1223 Fﬁﬁ)th Clr,
1982) statln[g that Jur[y instructions placed "unnecessary burden on_the Government™ |f
theg e In erpreted 0 regune actual commlssmn OF two acts for a§1962gd) conviction).

|ssue of whether § 1962(d) requwes the actual commission of two predicate offenses Is
seParat rom the isaue of whether § 19 2d requires F?roof of an overt act The Second

Circurt has Indicated that overt acts are surp sage Ina COﬂSpIraCY See United States
v, Ivic, No, 81-1350, slip ap. at 1426 gZd Cir. Jan."25,1983). But see United Statesv Brlg
gﬁg F2dd 804, 822 n.35 (th Cir. 1980) (requiring proof of *one or more of the overt &cts

444g Unlged States v. Sutherland, 656 F.2d 1181, 1186 n4, 1189 SSth Clr, 1981) cert, de-
nied 102°S. Ct 1451 (1982); United States v, Marting, 648 F.2 83 (5th Cir. 19812)
reu'd on other grounds on reﬁearmé; en hanc, 681 F.2d 952 (ot hCIr 1982) cert, granted su
nom. Russellov United States, 103'S. Ct 721 (1983); United States v. Bright, 630 F.20 804,

834 (5t h Cir.

( 8 Unlted States v. Phillips, 664 F.2d 971 1038 39 5th Clr 1981} cert, denied,
455 US 949'(1982): United Statesv Martlno 648 F.2d 981, eud o
other ﬁrounds on rehearlni;oen anc, 681 F.2d 952 (5 52 (5t h Clr 982 cert granted s
Russe ov United States, 103 S. Ct 721 1983 United States v. D|e0|due 603 F.2d 35 556

444 663 F2d) 1120 (1st Cir. 1981)
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spirator actually committed two predicate crimes. The court held
that a conspirator need not actually commit the predicate crimes
but must knowingly join an enterprise and agree to commit two or
more predicate crimes.'1§

The conspiracy count was defectively pleaded as to defendants
Charles and James DeMetri who were mentioned in only one para-
graph alleging a scheme to purchase a horse that would finish
poorly in several races and then win when the odds were high. The
paragraph could not be construed as alleging the requisite agree-
ment to commit two predicate crimes. This deficiency was not
cured by the fact that the DeMetris were charged in other substan-
tive counts that could have been predicate offenses.™*8

VII. Defenses and Pretrial Objections to RICO Indictment
Format

A. Statute of Limitations

The statute of limitations applicable to Title IX is the five-year
statute for noncapital offenses, 18 U.S.C. § 3282,*® Three courts
have indicated that the limitations period runs from the date of
the last alleged act of racketeering.*80 Although this is probably ac-

«? Id. at 1136.
" 1d. at 1137-38.
**o United States v. Davia, 576 F.2d 1065 1066-67 (3d Cir.) et d nied, 439 U.S. 836
(1978& Unlted States v. Forsgthe 560 F.2d 1197, 1134 & n.10 ;3 Cir 77), United States
v, Figld. 432 F. Su pg 59 (S.D.N.Y. 1977), aff'd mem., 5/8 F.2d 1371 (2d Cir.), cert,

dismissed, 439 US 973).

0 See United States V. Errlc 635 F2d 152, 155 (2d Cir. 1980), cert, den]
0: U 2 ted States v

0

911 0(1982 Unle Saesv Boffa. 5 de 444 480 D DeI 19 r d
cer IS

Fiel g (SDNY [) mem., 57

missed, 39 S 01 (1978) see also Unjted States v. Bethea, 672 F2
19 23 eversmg RICO ‘mail-fraud conviction where the only mailings within flve yearso the
Indictment were not part of a scheme to defraud).

The "last racketeer| n% act” test Is flawed by some ambiguities. One problem is whether
the Iast offense of each fendant mus occur W|th|n the flve -year period. Based on an anal-
g}/ oconsplrac aw It IS arquable teatl the last ra eteerln IS commltte(? tyanP/
derendant within the limitatiors (Perlo that act Is attrioutable oa other defengants. C
United States v, Borelli, 336 F.2d 376, 384-85 (2d Cir. 1964 where defendants are pan_of
the same cons |rac% statute runs from ast overt acto ang defendant), ctrt. denied, 379
US. 960 (1 onspiracy law, however, should be mappl able since the overt act, of one
conshlrator |s at ributable to }he other defendants only' by virtug of the vicarigu I|ab|I|ty
res mg from the agency relationship existing between conspirators. See Pinkerton V.
United States, 328U 640, 646-47 §1 463 n contrast to conspiracy law, RIC ddefendants
are not agents of ong another since § 1962(c) requires a relatio Shlp among defendants that

\.A)
LO
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curate in most section 1962(c) cases, it is evident that section
1962(a) and (b) contemplates the possible acquisition of an interest
subsequent to the commission of the pattern. In those cases, it ap-
pears that the statute would run from the date of acquisition.

To some extent, Title IX undermines the operation of the stat-
ute of limitations by permitting prosecutions of predicate offenses
committed beyond any existing limitations period. The rationale
for this undesirable result is that the predicate offenses are not the
subject of the prosecution but are merely part of a continuing
RICO offense that extends into the limitations periods."*6L RICO
prosecutions can reach acts occurring many decades ago by string-
Ing together acts that occurred within ten years of one another and
by alleging that the last act occurred within five years of the
indictment.

An example of RICQ's effect on the statute of limitations is
United States u. Forszt,463 in which the defendant was a county
commissioner charged with a section 1962(c) count based on his
receipt of bribes from January, 1949, to December 31, 1974, He
was indicted in 1980, and the defense argued that the five-year
statute of limitations had expired.*83 The last act was an April,
1975, bribery payment, which was received after the defendant's
term in office expired on December 31, 1974, The court rejected
this argument and held that both the state bribery offense and sec-
tion 1951 violations were crimes that continued beyond the defen-
dant's term in office.'s84

The Forszt court seems to have missed a significant issue by fo-

dloes not rise to the .ivel of a conspiracy. See United States v, Griffin, 660 F.2d 996, 1000
(4th Cir, 1981) cert, denied. 102 5. Ct. 1029 (1982). In view of the developments in RICO
conspiracy law, one commentator has arqued that no vicarious liability exists between RICO
conspirators. See Marcus, supra note 426, at 319-21. These factora indlicate that each defen-
gant can raise the limitation defense if he was not involved in a predicate offense within the
Ive-Year period.

It 1S fllso ﬂueftlonable whether the “ last racketeehng ?ct” test |sa pllcable to 1962d
Generall Imitations E)erlo on consplraC|es runs from the | as overt act. Fiswic
Umted Stats 39 US. 1 é 49).

M United States v. Field: 432 Su . 55,59 ESDNY 1977); see also United States v.
Cohen, 444 F. Supp, 1314, 1320-21 (E.D, Pa. 197 |||efga aymentst at were a part of a
unified -xtortion scheme present no limitations issue 1 payments continued into the five-
year limitations ehodg

a 655 F.2d 101, 10203 (7th Cir. 1981).

« |d. at 103
M 1d. at 103-04.
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cusing on when the individual predicate offenses ended. The stat-
ute of limitations discussion should have focused on whether a
RICO offense is one that continues beyond the point at which the
defendant is operating the enterprise. Assuming that the county
commission was the enterprise, the defendant's receipt of the
April, 1975, payment occurred after he ceased conducting the af-
fairs of the enterprise. The April, 1975, payment should not have
extended the statute of limitations, because it was not a valid
predicate offense—the act did not occur in the conduct of the
enterprise/64

The discussion in Forszt is ambiguous in many significant re-
spects, and consequently, the decision should not be read too
broadly. For example, Forszt should not be interpreted as support-
ing the view that the statute of limitations invariably runs from
the last racketeering act. This assumption is obviously erroneous in
section 1962(a) and (b) cases, where the statute must run from the
date of the acquisition of the enterprise interest. By analogy, the
analysis should focus on the defendant's relationship to the enter-
prise rather than the pattern; in section 1962(c) prosecutions the
statute should run from the date on which one ceases to be associ-
ated with the enterprise.

It may also be hazardous to regard Forszt as adopting a rule es-
tablishing the date of the last receipt of any benefit from the rack-
eteering as the date on which the statute of limitations begins to
run. The legislative history of RICO indicates a contrary legislative
intent: Congress rejected a proposed subsection (e) to section 1962
that would have provided that a RICO violation continues as long
as the defendant continues to receive any benefits from the
violation.468

M It is arguable that receipt of the Agnl 1975 gagmené constituted indirect part|C|P
tion in the affairs; ofthe enterprise, The ct that the defen antwas notan employee of the
enterprise |nA ril, 1 15, may not be controll mg in view of cases holding that, nonémployees
can be membes of t e ‘Government enterprisés when they nbe Government employees.
See supra note 267 and accomgan mt{; text. Th es casesare |st|n uishable since the non-
em Ior}/ees mdwectlzvo erated the’en er[irlse In those cases ga cting the actions of an
existirig employee, While In Forszt the 1975 act did not affect the actions of any person
operat %te nterprise in 1975

ep. No. 617, 91st Cong., Ist Sess. 160 (1969). As a matter of general consplracy
Iaw cons |raC|es in Wmch one conﬁplrator hires another ma\[ continue until the hireling is
fully paid. Compare Peo n{Jev Leacn, 15 Cal. 3d 419, 541 P2 29, 124 Cal. Rptr. 752 (1 5%
(consplracy to commit murder not extended by receipt of proceeds from Insurance pollcyo
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To the extent that Forszt impliedly resurrects the rejected sec-
tion 1962(e) proposal, that case conflicts with an unpublished deci-
sion in United States v. Coia 47 In Coia. the section 1962(d) count
alleged that Joseph Hauser controlled a company providing bene-
fit-plan insurance services to members of some union funds and
kickbacks to the defendant, who was legal counsel for one of these
fjids. The only alleged act occurring within five years of the date
of indictment took place on October 19, 1976, when the defendant
wrote a $2,000 check to himself out of the funds supplied in part
by Hauser. Both the magistrate report and the district court opin-
ion held that the RICO count was barred by the statute of limita-
tions because of the absence of an overt act occurring within five
years of the indictment. The conspiracy terminated upon Hauser's
delivery of the money to the defendant, and consequently, the de-
fendant's writing of the $2,000 check after the Hauser delivery
could not be regarded as an overt act in furtherance of the
conspiracy.46*

The American Bar Association has expressed the concern that
RICO can undermine the five-year statute of limitations, which
would preclude prosecution of the predicate offenses if RICO were
not charged. The ABA has recommended that RICO be amended
to require that all alleged racketeering acts occur within five years
of the date of any RICO indictment.4" The commentary points out
that RICO eviscerates the statute of limitations without respond-
ing to the two policies underlying the statute of limitations con-
cept: (1) encouraging prompt investigation of suspect criminal ac-
tivity, and (2) protection of an accused against state charges for
which the defendant cannot gather evidence owing to the death or
the fading memories of witnesses.47

P. Double Jeopardy
Since certain federal and state crimes constitute racketeering ac-

victim'a life where receipt of proceeds not a major objective of con,spirac%/), with People v.
Saling, 7 Cal. 3d 844, 500 P.2a 610, 103 Cal. Rpcr. 688,‘19723 }con piracy o commit murder
did not terminate until conspirator paid fellow (_:onsPl ators for their part in the murder)

= No, 81-417 (S.D. Fla. Mar. 12, 1982) (magistrate ruling that indictment is barred by
statute of [Imitations).

Mid., S|IB op. at 24,

._RICO Report, supra note 7, at 4,

mid. at .
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tivity under Title 1X, double jeopardy problems can arise when ac-
quittals or convictions on the predicate crimes occur before the
RICO litigation. A number of complex issues also must be litigated
when the Government alleges two or more separate section 1962(c)
offenses or multiple section 1962(d) offenses.

In cases involving multiple offenses arising out of the same
transaction, the courts have traditionally applied a “same evi-
dence” test. The test permits separate prosecutions where each of-
fense charged "requires proof of an additional fact which the other
does not."41

1. Multiple RICO Indictments. Recent modifications of the
“same evidence” test should be considered to determine when the
Government has impermissibly alleged multiple section 1962(c) or
(d) charges based on the same illegal conduct. Some cases have
refused to apply strictly the “same evidence” test in situations in-
volving two or more conspiracy charges alleging the same conspir-
acy statute.47* These cases have involved Government attempts to
charge a single agreement as separate conspiracies by alleging dif-
ferent named conspirators and different overt acts. Since the
“same evidence" test seems to permit this indictment .ormat, re-
cent cases have sharply criticized this test.471 These courts have
engaged in a more painstaking analysis of the similarities between
the charged conspiracies to determine whether they are in fact a
single agreement.474

This practical approach to multiple conspiracy indictments will
affect cases involving separate section 1962(d) indictments.475 Al-

41 Blocktiur gser v, Unlted Stat s 234 U.S. 299, 304 (1932) (quoting Morey v. Common-
wealth, 108 Mass, 433, 4 ((

"* Eg., United Statesv ercero, 580 F.2d 312, 315 (8th Cir. 1978&

See id. at 314-15; United Statesv Marable, 578_F.2d 151, 153 (5th Cir. 1978): United
States v. Ruigomez, 576 F.2d 1149, 1151 (5¢h Cir. 1978).

1 See, e, United States V. Marable 78 F.2d 151, 153-54 (5th Cir, 1978). In Marable
the defendants were charged in fwg seBarate conspirac mehctments The first indictment
alleged conspiracy to E)ossess and distripute heroin from July 14, 1976, to August 20, 1976.
The second Indic men mvolvedrconsplracy t0 possess and distribute cocaine etweenJuIy

2, 1976, and July 29, 1976. Th 5|m||ar time Ee lods, |dent|ca n[:l)ersonnel and alleged viola-
t|on of identical Statutes were held to establish asmgea reement, Id. at 15

41 See United States v. Campanale, 518 F.2d 352, 357-58 (9th Cir. 1975) mu|t| Ie count

1962(d% Iajctment criticized ao based upon same a reement) cert, denled
1976). In United States v. Boffa, 513 F. Su%) 56, 481 32& Del. 980) the de en-
ant claimed that a Prlor acquittal on a § 1962fd) charge precluded a subsequent § 1962

Indictment. The first indictment alleged that the deféndant operated an illegal enterprlse
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though no case has directly considered the issue, the extension of
the conspiracy double jeopardy analysis to separate section 1962(c)
indictments may be a source of potential conflict."*7

The problem of separate indictments of section 1962(c) and (d)
offenses was considered in United States u. Brooklier.*'71In Brook-
Her, the defendants were indicted in 1974 under section 1962(d)
and subsequently pleaded guilty. One charge made was that in sev-
eral overt acts the defendants conspired to extort money from a
bookmaker, Sam Farkas. In 1979, these defendants were indicted
for a section 1962(c) violation that included the extortion as a
racketeering act, charges that the defendants moved to dismiss
under the double jeopardy clause. The Ninth Circuit upheld the
trial court’s denial of this motion and applied the Blockburger test,
under which separate prosecutions of a conspiracy and the sub-
stantive offenses are permissible because the elements are not the
same/T8

2, Separate Indictments of Section 1962(d) Conspiracy and
Conspiracy Under Another Statute. The modification of the
“3ame evidence” test was originally developed in cases involving
two or more conspiracy counts charged under the same conspiracy
statute. In cases involving a single agreement and multiple conspir-
acy indictments under different conspiracy statutes, the law is
somewhat confused. Thi." issue is not directly resolved by case law
permitting separate sentences at the same trial4/9 because double

engaged in murder, attempted murder, arson and union embezzlement. The second indict-
ment alleged that hif recelved illegal p%yments rom the enterprise, which engaged in the
husiness 0f leasing employees. Thé predicate acts were different, the enterprises were dis-
tinct, and the defendant wea the only conspirator common to hoth cases.

The court r,egected both a collatera estopPeI and a double {eopardy claim. 1d. at 484, The
two conspiracies wero found to be distinct. Id, Thi 0n|,¥ relationship between the conspira-
cies was that in both cases Sheeran acted in his capaci a/ 8 union president; the overt acts
occurred in_the same vicinity, and the same time period wes involved.

In United States v, Stoksky, 409 F, Sug;z). 609, 617 (S.D.N.Y, 1973) affd, 527 F.2d 237

d Cir. 1975), cert, denied, 429°U.S, 819 (1976), the court refused tq resolve a double Jeoiz-
ardy challenge to multiple §1962(ce indictments, Those indictments involved different rack-
etering activities in the conduct of the affairs of the same enterprise, See infra, text accom-
pa(?yltng ntotes 522-28 (discussing the question of multiple § 1962 counts in the same
Indictment).

A 637 F).Zd 620 (9th Cir. 1980).

m 1d. at 621-24. _

tiT See infra text accompanying notes 507-13,
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jeopardy has only limited application to a single prosecution/00

The confusion is reflected in three cases involving challenges to
section 1962(d) indictments based on factual allegations similar to
those in prior prosecutions for conspiracies to manufacture drugs
under 21 U.S.C. § 846.481 Although these cases reject the double
jeopardy claim, their rationales differ sharply. Two Fifth Circuit
decisions adopt conflicting views; one rigidly applies the “same evi-
dence” test/8 while another indicates that double jeopardy pre-
cludes a section 1962(d) indictment following a section 846 convic-
tion/8 The Ninth Circuit decision in United States u. Solano,*8*
adopted a bifurcated approach to this problem. It applied an or-
thodox “same evidence” test to an appeal of a pretrial challenge to
an indictmentd but implied that this test would not be applied on
direct appeal/8

3. Separate Indictments of Section 1962(c) and its Predicate
Offenses. The Supreme Court decision in Brown u. 0hio487 should
be controlling in a situation where the predicate offenses are prose-
cuted separately from the KICO offense. Brown held that under
the Blockburger “same evidence” test a lesser-included offense and
the greater offense are the same.48 Consequently, Brown precludes
separate indictments of lesser-included and greater offenses4d) un-

* See Albemaz v, United States 450 U.S. 333 (1981) (permlttln separate sentences
under 21 US % 8 (b6 and. § 93 or the same agreement). Under ATbemaz, the issue of
separate ums ment at a single trial is ol 'v one™of legislative intent. Id. at 342-44.

Un| States v. Solano, 605 F.2d 114i, 1143-4 £9th Cir. 1979): United States v.
Smith, 574 F.2d 308, 300-11 égth Cir. 1978), cert, denjed, 439 U.S. 931 (1979); United States
V. Meinster, 475 F. Sup g 0% (S.D. Fla. 1979).
1;‘78Un|ted States v. Smith, 574 F.2d 308, 310-11 (5th Cir)), cert, denied, 439 U.S. 931

* “In United States v. Memst%r 475 F. Supp. 1093, 1095-96 (S.D. Fla. 1?79) the Govern-
ment concecled and the court observed that double 80 ardg Wwould Precu eas 19 m
Indictment following the § 846 consplracyconwctlon n"appeal, the Fifth Clrcmt Cited a
discussed thIS author's construction_of the district cour o inion WI'[ROUI Indicati ? Its
V|ews on the Issue. Unlted Statesv Phillips. 664 F.2d 971, 1015 n64 (35t Cir. 1981) (citing
Tarlow suFora note 1, at 261 n.521), cert, denied, 102 S, Ct. 2965 é 2).

Id 2d 1141 (bth C|r 1979), cert, denied, 444 U.S. 1020 (1900),
at 1
m Id. at 1145 see Tarlow supra note 1, at 261-62.
in I4d32 S, 161 (1977).
at 1
The sequence of prosecutions, is not material. 1d, Double jeopardy precludes successive
BFggggﬂ%Zo ??rsf?rlda grp ater and lesser- mc?udea offense redar ess yo? wnich orfense Is
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les9 the facts necessary to establish the greater crime have not
taken place at the time of the prosecution of the lesser offense or
have not been discovered despite the exercise of due diligence.40

The relationship of a RICO offense to the predicate offenses is
clearly that of greater and lesser-included offenses. Predicate of-
fenses are lesser included within section 1962(c) since the elements
of these crimes must be established to prove the commission of a
racketeering activity.49

Where two or more predicate offenses are prosecuted separately
from the RICO offense, double jeopardy should bar separate prose-
cutions regardless of any legislative intent. In Carlson u. State,*03
the Florida Supreme Court recognized that a state RICO offense
and a predicate offense are the same offense under Bloekburger
because the predicate offense is a lesser-included offense of RICO
and therefore barred separate prosecutions.49*

Unfortunately, the Fifth Circuit opinion in the Black Tuna case,
United States u. Phillips,40¢ failed to recognize the applicability of
double jeopardy principles to separate prosecutions cf RICO and
the predicate offenses. This appears in the court’s discussion of de-
fendant Grant's claim that prior convictions on North Carolina im-
portations precluded a subsequent section 1962(c) prosecution in
Florida. The court held that a person can be convicted of predicate

Mid. at 169 1i.7.
41 see United States v. Rono, 598 F.2d 564, 571-72 é9th Cir. 197921 cert, denied, 445 U.S,
046 (1980); United States v. Forsythe, 594 F.2d 947, 952 (3d Cir. 1979).
405 S0, 2d 173 T(Fla 1981).
411d. at 175-76. The Ninth Circuit adopted a similar construction of Bloekburger in
United States v. Brooklisr, 637 F.2d 620 (9th Cir. 1980):
In fact, the Brown hoIdrng IS & Very narrow one that follows directly from Block-
burner. At ng time could Brown have been char ed with oth ]oyrrdrn% and autothet.
The f?rmer IS a lesser inc érded offense of the latter, to ch qu Rim with hoth, even in
a single prooecution, would violate theBIoekbur er test. |f Bloekburger barred simul-
ot %%r%eous proeecutioD a fortiori It barred successrve prosecutions.
ld. a
The case law pert§arnrng fo the contrnurngncrrmrnal entergrrse 2 USC 8848, ia materral
to this Issue since like RICO punr es tne commi sron 0f under rnq predrcate of-
fenses, The courts have held that the pre dicate offenses are lesser included vi 8. See
United States v. Chagra, 63F2d 26, 31-32 (1st Cir. 1981); United States v. Strrcklrn 591
F.20 1112 1124 rSth ir. 1979) (holding hat§848 char e could not [nclude & 846 conspir-
acy for which defendant had been convrcte? o § rndrctment) Consequently, sepa-
rate prosecutions would appear to be prec ude ouble jeopardy.
MM 664 F.2d 971 (5th Cir. 1981).
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offenses and subsequently charged with a RICO offense.4%

Double jeopardy principles might be inapplicable where the
prior prosecution involves only a single predicate offense and the
facts necessary to establish the RICO offense have not occurred at
the time of the first indictment. A difficult problem would arise
where two predicate offenses are prosecuted in the first case and a
RICO count could have been charged based on those two offenses.
In the second trial, when a RICO count charges the two predicate
offenses and four subsequent predicate acts, the Government may
argue that the facts nec’ssary to establish the four additional pred-
icate offenses did not exist at the time of the first indictment. A
literal reading of Brown, however, indicates that if a RICO count
could have heen alleged based on only the two predicate offenses
the facts necessary to establish the RICO count should be deemed
to have existed at the time of the first indictment. Consequently, a
subsequent RICO prosecution based on the two predicate offenses
would be precluded by double jeopardy.

The allegation of a RICO predicate offense on which there has
been a prior conviction may also be precluded by the RICO statute
itself. Congress's intent to exclude these racketeering acts can he
discerned from the section 1961(1) definition of “racketeering ac-
tivity,” which requires that an act be “indictable.” If “indictable”
refers to the date of the RICO indictment, a convicted predicate
would not be independently “indictable” since double jeopardy
precludes a second prosecution. Unfortunately, this view conflicts
with Third Circuit holdings that section 1961(l)'s reference to
“chargeable” state crimes means “chargeable” at the time the act
was committed.4% One response to the Third Circuit argument is
that section 1961(1) can be reconciled with Brown u. Ohio only if
“indictable” refers to the time of the RICO indictment.

4. Impact of Prior State Prosecution on RICO Prosecution.
When a defendant claims that a prior state court prosecution of a
state predicate offense precludes a subsequent RICO indictment,
the cases have held that double jeopardy is inapplicable.497 The

Id. at 1009 n.55, 1015.

ee supra note 459 and accomganlyln text
See United Statesv Aleman, 609 F.2d 298, 3 Eth Cir. 1979
980): United Statgsv Solano. 605 F.2d 1141 1143 (3t Cir,
29% 9?0 United States v. Maltesta, 583 F.2d 748, 757 (bth

M
M
N ), cert, denied, 445 U.S.
i? 0), cert, denied, 444

94
th Cir. 1978), cert, denied,

g 1
1y

S
|
I
Us

J—



1983] RICO REVISITED 407

dual sovereignty doctrine authorizes state and federal prosecutions
of the same act.48 There remains a problem of statutory construc-
tion, however, involving the requirement in section 1961(1)(A) that
state offenses be “chargeable under the state law and punishable
by imprisonment for more than one year.” Judge Aldisert’s dissent
in United States u. Frumento488 reasoned that after acquittal in
state court the offense is neither “chargeable” nor “punishable” by
more than one year of imprisonment.800

Although the majority in Frumento rejected Judge Aldisert's
view, its decision is not in accord with the spirit of federalism that
should affect the statutory analysis of RICO.80L Prior to Frumento,
the general rule as stated in United States v. MasoniC3 was that
where a federal statute incorporates a state offense an acquittal in
state court is controlling in a federal prosecution under the federal
statute. Mason relied on the well-established rule that the inter-
pretation by a state court of a state law is binding in federal
courts.808 Mason seemingly extended this limitation on jurisdiction
to a state jury’s verdict on a state law offense.804 If federal courts

‘MSee Abtgitev United States, 359 U.S. 187, 193-96 d(l

Toa||m|t extent, the, Government has ackno edg e eun airmness, of the dual sover-

nty doctrine by instituting the Petite policy. This 0|cy prec udesafederal prosecution
f offowin astate rosecution of the same oftense without comﬁe m reasons See, €. 8 RI-
naldi v. United States, 434 U.S. 22, 25 n.8 (1977). A trial court Iscretion to en
Government request to dismiss an indictment o the basia of that palicy. 1d. at 31-3
fendants charPed with a RICO count c0n3|st|n 0f stale state charges Can SUCCess ullg |nvoke
the Petite lP cy 0 Y by pursuing administrative remed|es Wlt mteJus |ce grtment
See, e, United States'v. Foster, No. 81 Cr. 548 (S.D. Cal. Apr. 27, 1981). If the Govern
ment re jects the administrative appeal, the defendiant has no ]ud|C|a| remedy since the
courts cannot require compliance with the Petite policy. See, e.g, United States'v. Thomp-
son, 579 F.2d 1184, 1188 10(§hC 1978).

« 563 F2d 1083 1092{3d Cir. '1977), cert, denied, 434 U.S. 1072 (1978).

the Sugreme Court has acknowledged the existence of a resumptlon against statu-
conV|ct| ns that disturt federal-atat relatlons See generally Perrin v. United States,
44 U.S. 31, 49-50 (1979) (ﬁ\cknowledgln reversal in a prior case o avoid altering the sensi-
tive f?deral -state reIatlons } United at?sv Bass, 404 U.S. 336, 34 95% g97 (absent a
Clear |sIat|ve statement t0 the contrary. federal statutes will not e so broadly construed
s 1o |n ru e ui)on state crlmlnal jurisdiction).

ee erbv Pltcal n 324 U.S, 117, 125-26,(1949) holdln% that the basis for the "ade-
quate state ground” rule of SuPreme Court unsdlctlon Is that the Court has no power to
correct a s(t:% Sr(t:%urts g%ngéruc lon of state faw).

As a genera? rule, the Federal courts accept the judgment of the state court us to the

meaning and scope of a state enactment, whether civil o criminal. Much more should
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have no jurisdiction to review state court interpretations of state
law,308 it may follow from Mason that federal courts are bound by
a state jury’s verdict on a state offense.309

C. Multiplicity

Multiplicity is a defect in an indictment that charges the same
offense Iin more than one count. A multiplicity situation resembles
a double jeopardy situation; however, the difference is that multi-
plicity involves separate counts of the same indictment and double
jeopardy applies inly to charges in separate prosecutions. Under
the recent Supreme Court decision in Albernaz u. United
States,307 the issue of separate punishment at a single trial is solely
one of legislative intent.808 When separate charges in the same in-
dictment are brought under separate statutes, the courts will gen-
erally discern a legislative intent to permit separate punishment.

the Federal court accept the judgment of a state court baaed upon a verdict of acquit-

tal of a crime against the State Whenever, in.a case In the Federal court, It hecomea

material to mguwe whether that gartlcular crime against the State was committed bsy

the defendants on trial In the Federal court for an‘orfense against the United States.
Mason, 213 U.S. at_ 125 (emphasis in orlglnal)z. L

14 See Herb v, Pitcairn, 324 U.S 117,7125- 6{1945&;,F0| Film Co,rsp. v, Muller. 296 éJ.S.

ggt’eﬂTo OS%%%SQUKI? Pitcairn, the Supreme Court desCribed the basis for the independent

gThis court from the time of ita foundation has adhered to the principle that it will

not review Hudlgments, of state, courts that rest on ade%uate and Independent state

rounds. The reason Ja so ohvjous that It has rarts% heen thoyght to warrant sfate-

ent. It is found In the. pa_rtltlonln% of &%ver petween the stalé and federal éudlmal

systems and In the limitations of our lurISdIC'[IOﬂ. Our onl¥ POwWer over state

judgments fa to correct them to the extent that they incorrectly adjudge federal

fgnts.
34 U.S.g at 125-26 %:ltatlons omlttedg. , , , ,

“olt ma¥ s?emt at Mason conflicts with the segarate sovereignty doctrine, which per-
mits separate Tederal and state prosecutions of the Same act, See Abbate v, United States,
39 US. 187, 193-% (,195%]. It Can be contended, however, that the rationale for the sepa-
rate sovereignty doctrine does not extend to a federal #rose,cutlon ?f state law violations.
While a Sov re|%n may have an Interest In prosecuting under Its own laws, that interest may
be of considerably less strength when a sovereign is enforcm% the |aws ot another sovereign.
This |imitation on the separate soverelgnlg doCtrine would have its foundation In the well-
estanlished rule that a state cannot enforce the penal statutes of another state. Huntington
v. Attrill, 146 U.S. 657, 669-72 (1892) ("Crimes ‘and offences against the laws of an¥ ate
can onlx be defined Prosecuted and pardoned by the soverelggn authority of that State; and
the aut ative, executive or judicial, of other States take no action with regard

to th
(1981).

orities, legis

em

450
ld.
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These courts generally rely on the "same evidence” test of Block-
burger and hold that the separate statutes require different ele-
ments of proof.

This approach occurs frequently in RICO cases that have au-
thorized multiple punishment in the following situations: (1) con-
secutive sentences under section 1962(d) and section 371 for the
same agreement,809 (2) consecutive sentences under 21 U.S.C. § 848
and RICO counts,810 and (3) consecutive sentences for section
1962(c) and (d) counts.8l Only in the third situation has there
been any dispute. In United States v. Sutton,611 an en hanc deci-
sion, the Sixth Circuit held that consecutive sentences for section
1962(c) and (d) counts merged where the proof on both charges
was identical.818

L Separate Punishment of Section 1962(c) and Its Predicate
Offenses. Separate punishments of a RICO count and the predicate
offenses raise a unique multiplicity problem, a rare situation in
which the offenses are the “same” under Bloekburger. As discussed
earlier, the predicate offenses are lesser-included offenses within
RICO and are consequently the same offense for purposes of
double jeopardy.818 In a situation involving separate punishments
of greater and lesser-included offenses, the Supreme Court decision
in Whalen v. United States818 holds that double jeopardy requires
a clear congressional authorization of such punishment.8l8

Strangely, the courts have generally ignored Whalen when con-
sidering the issue of consecutive sentences for section 1962(c) and
the predicate offenses. The Second, Fifth, and Ninth Circuits have
permitted separate punishment8l7 without considering the fact

l**olsee United States v. Barton, 647 F.2d 224, 234-33 (2d Cir.), cert, denied, 454 U.S. 857

9

“°)See United States v. Phillips, 664 F.2d 971, 1010-14 (5th Cir. 1989

/* United States v. Martlno 48F d 367, 382-83 SSth Cir. 1981), reu'd on othergrounds
on rehearing en banc, 681 F.2d 9 ( th Cir. 1982), cert, granted sub nom. Rubscllo v.

United States, 1 t
o 64% 1881 6% cr, {gg Jen banc), cert, denied, 453 U.S, 912 gl981)
ld, at 40 Sutton is criticized in United States v. Hawkins, 516 F. upp 1204, 1208
(M.D. Ga. 1981), which upheld consecutive sentences under § 1962(c) and ().
iie EJU §ra6 8tgxt1 gggompanymg note 491,

“*1d, at 688; see also United States v. Michel, 588 F.2d 986, 1000-01 (5th Cir.) (vacatin
sentence on 21 U.S.C. § 963 conviction where the offense was also a predicate offense for a
48 count), cert, denied, 444 U.S, 825 %1979

+""See United States'v. Hawkins, 658 F.2d 279, 285-88 (5th Cir. 1981); United States v,
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lghlzétothe predicate offenses are lesser-included offenses within

Only the Fifth Circuit decision in United States u. Hawkins8l8
attempts to confront the whalen problem. Nevertheless, the court
found a legislative intent to permit separate punishment, citing a
provision stating that Title IX does not supersede any federal law
Imposing criminal penalties in addition to those set forth in
RICO.6®This provision is not material to the consecutive sentence
problem since it merely states that RICO does not preempt and
thereby annul all statutes dealing with the same subject. The term
“supersede” in section 904(b) is generally used to mean “annul
“repeal,” or “void."80 A defendant’s objection to consecutive
sentences is not related to “superseding” the predicate offense; the
objection is to multiple punishment and is not a claim that the
predicate offenses are null and void.8l

2. Multiple Section 1962(c) Counts. In United States u.
Dean 33 the Eighth Circuit considered a defendant’s challenge to
an indictment that charged two separate RICO counts hased on
two patterns of bribery in the conduct of the same enterprise. The
defendant claimed that where a single enterprise is involved only
one RICO count can be alleged. The court rejected this argument
and held that distinct patterns can create separate RICO viola-
tions. The issue in Dean was one of statutory interpretation relat-

Peacock, 654 F.2d 339, 348- 49 (5th Cir, 1981): Uni (}ed States v. Boylan, 620 F.2d 359, 360-61
) Clr) cere, denied, 449 U S 833 1980)( Unlte States v. Boffa, 513 F. Supp. 444, 476-77
D. Del"1980). See generally Comment, The Need for Greater Double Jeopardy and Due
10Cess Saé eguards in RICO Criminal and Civil Actions, 70 Calif. L. Rev, 124 {19 82) (ex-
tensive an ﬁersuaswe criticism of Hawklns)

** 658 F.2d 279, 286-87 (5th Cir. 1 %

» |d. at 287 (citing Pub. L, No. 91-4 §904(h2 4 Stat. ?41 codified as 18 U.S.C.
1961 1968 51976’) |ch rowdes "Nothing In this_title shall supersede any (Prowsmn
Federal, State, 0 o&hgr mwosmﬂ cjiminal penalties or affording civil remedies in addi-
tion to those | prow ed for In t

11 See City of Los Angeesv Gurdarie, 59 F.2d 161, 163 (9th Cir, 193)).

L1 Hawkips also_Indicates that the BIoekburger same ewdence test does not apPIy to
statutes such as RICO ere the greater offense and the lesser-incluged rE)re dicates are’not
necessarly Pa 3 the same transaction Unlted States V, Hawklns 658 F.20 279, 268 Sth

Clr.. 1981)" This distinction 1s not supported R}l/an%/ ical,or policy reason. Any concelv
dlfflculty ralsed oy aé)Iplylng BIoekbur er to multitranSaction qTeater offenses I disposed of
fy the exception in ?an Ohio, 432 U.S. 161, 169 n./7 ‘197 , for a situation where addi-
tlonal facts necessary or a RICQ charge occur after the first prosectition or have not been

discovered 2y he Government despite”the exercise of due diligence.

" 047 F.2d 779 (8th Cir. 1981), cert, denied, 102 S. Ct. 229 (1982).
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ing to the allowable unit of prosecution. The court examined the
legislative history and concluded that RICO focuses on the com-
mission of a pattern rather than the enterprise. Consequently, the
pattern was regarded as the unit of prosecution.8

The Dean analysis cannot be reconciled with cases holding that
the impact of interstate commerce must be established for the en-
terprise and not the pattern. One of these cases, United States u.
Martino,™ theorized that the pattern need not affect commerce
because RICO focuses on the enterprise and not the pattern.828 If
the interstate commerce element attaches only to the enterprise, it
can be argued that the enterprise is the unit of prosecution,

Assuming that Dean correctly focused on the pattern as the unit
of prosecution, the courts will be faced with the difficult ta3k of
determining when separately charged patterns are distinct from
one another. The Dean court employed a standard that was origi-
nally developed in multiple-conspiracy-count decisions.88 That
test focused on five factors: (1) the time of the activities, (2) the
identity of the persons involved in the activities under each charge,
@) the statutory offense charged as racketeering in each charge, @)
the nature and scope of the activity in each charge, and () the
places where the criminal acts occurred.87 In Dean, the court
found that the two patterns were distinct because of different time
periods, different personnel, and different modi operandi.828

UlDllgl atJ 786 2%51\ accord United States v. Ruasotti, 32 Crim. L. Rep. (BNA) 2430
afl, 0,

*I\/I64 F.20 367 (5 h ir, 1981), reu'd on_other grounds on rehearing en banc, 681 F.2d

952 (5th Cir, 1982) cert granted sub nom. Russello v. United States, 1838 Ct. 721(1983)

*’ Id. at 381 C Jhe essence of RICO . . . proscribes the furthering of the enterprise, not

the predicate acfs
WP s o0 U St . i, 5T F24 104 108 (01 Cc 110 U St .
Tercero, 580 F.2d 312, 314-15 (3th Cir. 1078); United States v. Marable, 578 F.2d 151, 154-
56 ’(5t647 F2d9%% see supra note 474 (discUssing Marable)).
“* Dean Involved a dg ené:ant who'received bribes and kickbacks in the operatjon of a
county office. One RICO indictment charged transactions with one Baldwin, from January,
4.t May, 1977, and the other RICO mdrctment charged transactions with one Pratt,
frorp October 1977, to July, 1978 1d, at 7
|1 the Dean standard Is consrstentl app ied, it will be a useful tool for defendants who
claim that a variance haa occurred b?/ vrrtue of proof of two separate patterns, TL. mourts
fhoud ref farn from ado trnﬂadoubestandard under ich the rrﬂect multrplrcrt?/ chal-
enges Dy findin se ar te ICO. offenses_ under Dean while rejéctirig variance claims by
findin asrﬂ% offeise. This #otentra Incons t9nc IS evident from afomparrson ?f
Dean With United Statesv IVeisman, 624 F.2d 1118 {2d Cir. 1980). Weisman found a single
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3. Wharton's Rule. Defendants have contended that section
1962(c) and (d) offenses merge under Wharton's Rule. The rule re-
quires merger of a substantive and a conspiracy offense when, by
definition, an intended substantive offense requires concert of ac-
tion by two or more persons.5® In that situation, an agreement to
engage in that concerted action cannot be prosecuted separately as
a conspiracy.50 Arguably, section 1962(c) requires two or more
people, barring a separate section 1962(d) charge. This argument
has been rejected by every court considering it on the ground that
section 1962(c) can be violated by an individual operating a single-
person enterprise.5l

D. Variance

Since RICO indictments are often confused and rambling docu-
ments, it is usually difficult to determine what comprises the al-
leged enterprise. This confusion can result in reversal of RICO
convictions where the Government proves an enterprise different
from the one it alleged.5 The recent Eighth Circuit decision in

RICO offense ba%d on a March, 1975, securltlfs fra‘ud and a, December, 1976, bankruth
fraud mvolvmg e same enterprise. Under a litera application of Dean, there may have
been two separate patters, thus two RICO offenses,
“ See generally lanelli v. United States, 420 U'S. 770, 779-86 (19752
352*3%%n f€5t205n v, United States, 328 U.S. 640, 643 (1946); United States v. Katz, 271 U.S,
Nt See United States v. Rone, 598, F.2d 564, 570 é19773 cert, denied, 445 U.S. 946 (1980);
United States v. Ohlson, 552 F.2d 1347, 134 égh Ir. 1977); United States v. Hawkins, 516
F%S0 pp. 1204, 1206 (M.D. Ga. 1981); United States v. Boffa 513F Supp. 444, 418 (D. D

M This problem is known as vanance Avarlance between é)lea?mg and proof is |mp%r-
missible In"that 1t undermines the defendant's right to be trie ony on the char?es In't
Indictment. See Stirone v. United States, 361 *S 212211 99(? Variance robems com-
monly arise when an indictment chargesasm e cons |rac proo at trla Iscloses mul-
rPe conspiracies. See, e.g. United States v. Bertolotfl, 52 F2d 149, 15 37& Cir, 1975).

Bertolotti the defendants were charged with cons |racy to sell drugs The evidence estab-
|ISh d four IJor narcotl stransactlo 5, cfhree of which Were transactions in wpich the de-
fendants eithe recelved ru s and refused to rPa y o recelved mone and never e||veredt e
drugs. No ewdence inked th eactlvmes to ether'except the dpresen e of two defendants. T
court, nevertheless, held there were multiple conspiracies. la. at 155: see also United State
v Varelli, 407 F.2d 735, 741 44 rgt Cir. 1969) (indicatin a variance hetween a single con-

waez and proofo glt zP%co Bplraues) cert demed b U.S. 1040 (1972). See generally
arlow, supra note 4

In the RFCO context, most cases have assumed that a varjance between the alleged enter-
Pnse and the one proven at trial Is |mgerm|33|ble but have held that variance did not o cFr
n the particular case. See United States v. Huber, 603 F.2d 387, 394 (2d Cir. 1979) ("W
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United States u. Bledsoe633 illustrates some of the problems result-
ing from uncertainty as to the Government’s theory of the enter-
prise. In Bledsoe, the defendants allegedly operated a series of cor-
porations and agricultural cooperatives through mail and securities
fraud. The appellate court found that the evidence did not support
an enterprise theory based on an association of individuals, which
was the theory the Government presented at trial. The court em-
phatically refused to consider any theory that the enterprise was
one or more of the cooperatives and noted that this theory would
raise a serious problem of variance.8%4 A variance alone may not
result in reversal if the defendant cannot establish prejudice.838 In
United States v. Sutherland,838 the court held that a nonprejudi-
cial variance occurred where the Government established multiple
section 1962(d) conspiracies. The Government had alleged a single
conspiracy involving bribery of an El Paso Municipal Court judge
by two defendants who were unaware of each other's activities.
The court found that the variance was not prejudicial because: (1)
the number of conspiracies and defendants was small; (2) the evi-
dence as to each defendant’s acts was distinct in that the evidence
concerning one conspiracy did not directly implicate the other con-
spiracy; and (3) the evidence of guilt was overwhelming as to all
defendants, and the same evidence would have been admissible in

the go. mment might e faulted for imprecise language on occasion, it ia clear that the
|nd|c ment was predicated on a one-enterprise theory and that that was the basis on which
roof Wasoh‘ered and on which the ur Waschard J United States v, Frumento, 426 F,
upp. 797, 803 gED Pa. 1976% (“The Government never sug crteste at tnal either by proof
or argument, that there wes a enterpnse other than the Bireau upon which this rosecu
tion Was based. The Government’s f eadlng and proo Were in conformlty '), aff'd, 563 F.2d

1083 (3d Cir. 1977), cert, denied, 434 U.S. 1072
This variance problem wes d|rect|¥ confronted by udge Merritt's dissenting opinion in
Unlted Statesv utton, 642 F.2d 1001, 1042-55 (6th Cir.”1980) (en banc), cert, denied, 453
98121 dldﬂe Merritt f% ndavanance between the Indjctment, < hich alleged an
enter(nn?e ené; ed IN narcotics, our Iaz en& g and fraud, and the proof af trial, which
f four different conspiracies Involving different people, goals, arld overt acta. Id. at

*** |60|74 F.2d 647 (8th Cir. 1982).
at 6
m Ber erv Unlted States, 295 U.S. 78, 82 (1935). Such prejydice often resulstrom th
acts and Sfatements which relate oly to sep atate gons ?ra(P esJ In wh?ch the defendant ql
not participate. The risk of pre]udlce mcreases n proeortlon to the number of seBarate
%fgfglrades and the number of defendants. Kotteakos V. Un:"ed States, 328 U.S. 750, 712

ks P 1181, 1196 (5th Cir, 1981).
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separate trials.” 7

E. Collateral Estoppel

Collateral estoppel requires that an issue tha, m> been deter-
mined by a valid and final judgment be barred in future litigation
between the same parties.” ® The collateral estoppel principle is
embodied in the double jeopardy clause.59

This doctrine was considered in a section 1962(c) case, United
States v. Meinster.6*0 That district court acknowledged that an ac-
quittal on a prior federal aiding and abetting charge precluded the
Government from introducing “into evidence any fact which was
necessarily resolved against the government at the previous
trial.” 1 Acquittals in state court on state predicate offenses, how-
ever, have no collateral estoppel impact in a RICO case.” 2

In United States v. DeVincent®S the First Circuit considered a
collateral estoppel claim that an acquittal on a RICO conspiracy
count required the dismissal of an extortion count. Even though
the extortion was also a predicate offense for the RICO count, the
court declined to apply collateral estoppel and stated that the
RICO acquittal was not based on a jury finding as to the commis-
sion of extortion but was probably based on a finding of multiple
conspiracies.8 DeVincent illustrates the difficulties defendants
will encounter wlrn arguing collateral estoppel based on a RICO
acquittal. An acquittal on a section 1962(c) count does not neces-
sarily establish that a particular predicate offense was not commit-
ted; a general verdict on a RICO count merely indicates that a pat-
tern of two or more acts did not occur. In the absence of a special

UL Id. at 1196-97.
*’*Ashe v. Swenson, 397 U.S, 436, 442 U970) WhlIe \she mvoIved a claim that an ac-
%mtta barred a secong Prosecutlon collatera estoppel may estop the Government on ISsues
solved In the first trial, See, e.g., United States v, Mesp ¥Ied§ 597 F.2d 329, 334 rgZd CIr,
1979) (Government grecuded rom mtroducmg evidence 0f a defendant's possession of co-
Cﬁme n a conspiracy trial held subsequent to an acquittal on a substant. ion

she v. Swenson, 397 U.S. 436, 445 (1970),
|vr475F %lé[%p 1093, 109697 (S.. Fla.” 1979).

e n dStates V. Malatesta 583 F.2d 748 157 (5th Cir, 1976). cert, denied. 440
92 (1979) dlsmlssm%aco ateral estopge arqument because the” United States was
% ZIH the state é)l éiygs and therefore Was not bound by the result).

1 (
at 160- 61
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verdict on the RICO acquittal, the acquittal would not indicate
which predicate offenses were committed,

A variation on the collateral estoppel problem occurs when the
defendant obtains an acquittal or reversal of a predicate offense
but is convicted on a section 1962(c) or (d) charge at the same
trial. This is not a collateral estoppel issue that involves two prose-
cutions since this problem involves an acquittal on the predicate
offense and a conviction on section 1962(c) or (d) counts ;hat cccur
at the same trial. In United States v. Brown646 the court reversed
convictions on two of the four predicate offenses alleged in counts
separate from the section 1962(c) and (d) counts and thei. reversed
the RICO counts. A reversal of any of the predicate offense convic-
tions required reversal of hoth section 1962(c) and (d) convic-
tions.548 Reversal was required hecause the appellate court could
not determine whether the jury convicted the defendants on the
RICO substantive charges solely on the basis of the invalid predi-
cate offenses.57 The Ninth Circuit construed Brown as strongly
implying “that conviction on the substantive counts which form
the basis of the RICO charge is accessary to uphold a RICO con-
viction."58 The Fifth Circuit, on “he other hand, apparently re-
jected Brown by holding that a RICO conviction can stand despite
the reversal of some of the predicate offenses.’9

The problem in Brown could be resolved by a special verdict in-
dicating which predicate offenses form the basis for the RICO ver-
dict. Special verdicts, however, are generally disfavored in criminal
cases.8

MS% F%%9659 669-70 (3d Cir. 1978), cert, denied. 440 U.S. 909 (1979).

M 1d. at 669-70.
V¥ Unlted States v. Rone, 598 F.2d 564, 571 (9th Cir. 1979). This point wes made in
Eport of the Rone court’s holding that separate punishment of predicate offenses and a
O charge wes rPermlssmle
Brown Was dlisti %mshed In United States v. Huber, 603 F.2d 387, 399 (2d Cir. 1%792 cert,
denied, 445 US. 927 (1980, on the groung that the evidence |n'Huber was sufficent to
su?taln ell of the predicate oficnses. Huber Indicated, however, that it was not deC|d| %the
validity of Brown. The courts reluctance to endorse Brown may have been base
Brown s, detb)varture from the general rule that where the Government alleges a conspiracy to
ge 0.0r more offenses and gnl one |s establlshed the_conspiracy conviction ‘can
sta See United States v. Dixon, 536 ng Cir. 1
e United States v, Peacock 654 F2d 339 348 (5th Cir. 1981); United States v,
Gryp 653F2d 189, 195(t5h Cir. 1981 a
* See Tarlow, supra note 1, at 241. Despite this general rule against special verdicts, the
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A different problem is raised where a RICO conviction is based
on only two racketeering acts and one of the acts is reversed on
appeal.8L In this situation the Second Circuit, in United States u.
Guiliano,8a held that the RICO count must be reversed because
of the absence of two predicate offenses.888 In addition, the
Guiliano court reversed the substantive count involving the legally
sufficient predicate offense because of the prejudicial influence on
the jury resulting from being labelled as a “racketeer” in the RICO
count.8*

Third Circuit has a roved the use of such verdicts in RICO prosecutlons See Un | ted
States v. Palmerj, 6 d192 202-03 (3d Cir. 1980 cert, denied, 450 U.S. 967 (1981).
While this would'eliminate the Brown p oblem the defendant would benefit where s in
United States v. Rrooklier, 685 F.2d L 8 9th Clir, 1982 J Kcon ysion results in a §
1962(c conviction based on a finding of onl one preqicate dffense and one overt act
he situation involving appellae reversal of predlcate offenses nay be analyzed differ-
entl¥ from_one In which hejury reaches conflictin verdlcﬁ such asconwctlnﬂ the defen-
dantonaRICO cha ge while' acquitting the defend nts of the counts charging t epredlcate
offenses. In United States v. Brooklier, 685* F.2d 1208# Cir, 1982), the"court u hphedthe
RICO conspiracy conviction of one defendant even t ough the }]ur y acquitted him of al
substantive” counts, which were asoaegeéi 8 the predjcate ofrenses, The rourt held that
the inconsistent verdicts were permissible because the evidence was sufficient to support the
RICO convictjons. Id, at 1220. The court did no con3|der lan ua e in an earlier Ninth Cir-
cuit opinion that indicated that convictions ont e underlyin IP dicate counts were neces-
sary to sustain a RICO conviction. United States v. Rone, 598 F.2d 564, 571 (9th Cir. 1979).
he Brookher h0|dlnﬁ also elposes the fallacy in statementsb SOme commentators that
RICO | |s mere a senterice enhancement prowsmn apg icable to those who com It multiple
aclr of racketeering. See supra note 72. The RICO' Statute cannot be regarded as a mere
%ent nce enhanced ent provision If 1t applies to predicate offenses on which the defencant
ot e o i 1)

*"1q. at 88; see ajso United States v. Martino, 648 F.2d 367, 399-400 (5th Cir, 1981(]
(reversing one defendant's RICO conviction where one of two mail fraud offenses wes hel
invalid), reu'd on other ﬂrounds on rehearing en banc, 081 F2d 952 (5th Cir. 1982), cert,
granted sub nom. Russello v. United States, 103 S. Ct. 721 £

b The coHrt indicated that its holding was a narrow one that did not invariably require
reversal of all predicate offenses;

The | IJur[y qudt{y verdlct onC unt3may well ebeen |n|ue ced POt onIY by the

unwarran ed ference that Gunanowasmvo |n an arson utaso eve

allegation of the RICO charge. One of the hazards of a RICO count 1s that wnen th e
ove[nme tis nable to Sustaip aconV|ct|on undler this statute, It [l)l ave tc face
tho claim % [r)]reju dicial effect ot tarnng? efendant with t of "racket-
eer’ }alnted the conviction on z1n othenn(qse valid count, That V\%alm of coHrse need
notaways 0r even often prevall, but It dogs in this instance tho evicence was
barely sufficient to ermlt an Inf erence of the dlsi)uted element of knowledge and
%on5|derabe prejudice was Injected by placing Guiliano at the store just before the

Guiliano, 64 F.2d at 8
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The “stigma” problem is not limited to situations involving ap-
pellate review. In United States v. Sam Goody, 7nc.,.58 the jury’s
acquittal on the RICO charges was a significant factor in granting
a motion for a new trial on all charges. The taint of the RICO
count wa3 decisive when considered with the prosecution’s use of
false testimony and the absence cf proof of other charges.58

The American Bar Association has considered the “stigma’
problem discussed in Guiliano and Sam Goody and has proposed
that the RICO statute be amended to replace the term “racketeer-
ing activity” with the phrase “criminal activity.” 57

F. Joinder and Severance

Perhaps the most significant procedural benefit to the Govern-
ment of alleging a RICO count is an enhanced ability to join large
numbers of defendants and apparently unrelated substantive of-
fenses in a single trial.558 A considerable number of RICO cases
have considered the problem of joinder involving the inclusion of
the offenses of multiple defendants in a single trial. A defendant
contesting joinder can raise one of two objections: (1) misjoinder, a
claim thatjoinder is not authorized by Rule 8 of the Federal Rules
of Criminal Procedure; or (2) prejudicial joinder., a claim that, even
if joinder is authorized by Rule 8, it is improper under Rule 14

The Eleventh Clrcmt decision in United States v. Kabbaby, 672 F.2d 857 Ellth Cir, 19822
quotes W|th ap{arova the GU|I|an0 comment concernlng the prejudicial effect of the racke
eer [abel, Id. at 862, The court held, however, t éltt eTe Was 10 pre]udlce because the | IJur
5) parent had not beena ected, acq U|tt|n the defendant on flveo the six counts charge

inth Circujt decision In Untte Eatesv DeR%sa 670 F.2d 889, 897 n Il (9th Cir.
1982) also urported to adopt Guiliano while distinguishing it See infra text accompanying

"o 5518F Supp. 1223, 1224-25 (ED.N.Y. 1981% Althou%h the Second Circuit refusedt
reverse the trial court decision in 'Sam Goody 0N the grotinds that the Government could
not appeal the new trial order the majont\[ indicated som étl proval of the decisiop.
Unitedl States v. Sum Goodly, Inc., 675 F.2d 17, 627&n9 1932 The court |nd|
cated that the concem for Tacketeering taint i diminished when the ju % acquits on the
RICO count. Id. at 26 n.9. In a concurring opinion, Jud eMans leld coridemned the district
court IgeCIS'[Ioln a 2at "Clear abuse of discrétion.” Id. at

, RICO Re ort su rc note 7, at 3-4.

* See e, United States V. DIeCIdue 603 F.2d 535 (5th Cir, 1979), cert, denied, 445 U,S.
946 (1980) iomtng defendants engaged In tenuously related activities including cocaine
dealln purc ases 0f counterfelt money, contract murders armed robberies, and qbstruction
u]m UStICE), n?rt RICO, con3ﬁ|racy counts had peen the frlmary device for joining large
numboers o defendants. See Taflow, supra note 426, at 28
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because of prejudice to the defendant.

1. Misjoinder.

a.  Rule 8(b)joinder. The Government's ability to join offenses
and defendants in a multidefendant trial is primarily governed by
Federal Rule of Criminal Procedure 8(b).58* Rule 8(h) permits join-
der of two defendants when they participate in the “same series of
acts or transactions constituting an offense or offenses.” The co”ts
have construed the quoted passage from Rule 8(b) as requiring
some relationship between the defendants’ activities.80

The Government may be able to subvert the “relationship" re
quirement of Rule 8(b) in RICO cases by relying on cases that re-
ject any requirement of a relationship between the acts constitut-
ing a “pattern.” 8L Some courts have adopted the Government's
position and have held that if otherwise unrelated predicate of-
fenses are part of the same RICO “pattern” they are part of the
“same series of acts or transactions” under Rule 8(b).882

* Fed, R, Crim, P. 18% Ru|e8b)bgrovrdes
Two Or more defendants may be charged in the same indictment or information if
they are alleged to have parficipated rn the same act or transactron or In the same
erres of acts Or transactions constrtutrn an otfense or otfenses, Such d en(jt ntsm
e c ar e n one or more counts together or separately and all of the enda
need not be care rn ach count.

Rule 8?) controls éom gens S When a s casgeg defendant is tried. The rule is of little
gractrc I'signmcance in multidefendant RICO Rule 8(b) is more restrrctrvet an Rule
al) because Instead of ermrttrng d Inder solely %n the rounds that tvvod e nts com
ted the same or simifar ense. Rule8(b) permits %orndero Iwo defen ants onl
If they participated In the ame series of acfs r ansactions constituting an offense gr
offenses.” Compare WrIIramBon V. United States, 310 F.2d 192, 197 n.16 (9th Cir. 1962)
joinder of two unrelated robberres Permrtted under the " same or srmrI r character rovi-
lon, of Rule 8ga)) with Unre ates v. Jackson, 5G2 F.2d 789, 7% (D.C. Cir. I Z(hn
finding Rule 8} ) mrsrorndero robbery with unrelated assaults the court observed that t

‘same o srmrarc aracter lan uaq:eo{Rue ta Id not a P
& United States V. saacs 1124, 1158 (7th Cif.), ‘Cert, denied, 417 US. 976
(1974) (rnterPretrnP *ransactjon” In Rule 8 as con emplatrn(I; a.series of acts depending
IPon their logical” relationshi g As interpreted by the First Circuit decision in,King V.
ted States, 355 F.2d 700, /0 (Ilst Cir. "1960), the same transactron test 15 satisfied” b
showrn that eésentrallx the same facts mys tbeshown or each of the }orned crimes, The
v\%urt resumed that t éuldrcral sgstem enefits from thi gornt ﬁroo f facts ang that
ere the Jomned offenses Share no common factual Issues, thére Is ho benefit from joinder.

Id.
I\/?See supra note 249,
nrted States V. Wersman 624 F.2d 1118 1129 (2d Cir, 19802 see United States v.
Thevrs 474 F, 1 (N.D. Ga. 1379) gornder of defepdants with oply one predj-

cate offense wit Ft)her def endgnts charged with multiple predicate offenses). “Weisman 1s
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A similar result was reached in United States v. Welch,*63 where
a section 1962(c) violation consisted of two unrelated conspiracy
predicate offenses occurring in the operation of the same enter-
prise, a sheriff's office. Defendant Welch was a sheriff of a Texas
county, defendant Cochran was Welch's chief deputy, and defen-
dant Satterwhite was a county commissioner. From 1973 to 1978,
Welch and Satterwhite aided the operation by servicing a private
road and building a parking lot. The defendants also protected
gambling at the county fair in 1977 and 1978. Welch and defen-
dant Cashell, a justice of the peace, received payments in exchange
for protecting the fairground gambling.

The defendants claimed that Rule 8(b) misjoinder had occurred
because the conspiracy to protect Cantrell's gambling operation
and the conspiracy to protect fairground gambling were not part of
the same series of transactions. The conspiracies involved different
defendants, and the court conceded that the two conspiracies could
not have been joined in a single indictment without the RICO

the major case on this point and upholds joinder of predicate offenses involving a 1973
securities fraud al??? bankru(#rtc fraud, and a subsequent gbstruction of(#stlce. 24 F.2d
at 1120-21, 1129, All of these offenses allegedly occu.ed in the operation of a common en-
terprise, Westchester Pr_er?)leer Theater % ,
he Westchester affair_began in 1973 when defendant Gregory J. DePalma_and Richard
Fusco filled 16 acres of Tarfytown swamp land and constructed a theater, DePalma wes
supposedly associated with the Gambino family of the La Cosa Nostra. O. De Maris, The
mst Matigso 304 21981P. Defenqant Wedsman Was a stockbroker who acted a straw maa
olding 450,000 shares for DePalma and Fusco In his own name " 1grou encountere
difficulty \n'selling 1t offer of 300,000 shares of stock at $7.50 a shp resorted to seflin
sﬁ(])ck af a penny a share to celebritjes Alan Klng, Steve Lawrence, and E?)/Ie Gorme, 1d
The detendantsthen ?rchestrated spam stock purchases and gave kickbacks to officers of
corporations who would bu% Westchester stock with the coré)oratlons' mone% at Inflated
Pnces. Id. at 305, After the theater wes constructed, the defendants began to skim revenues
rom the corporation, Selling tickets for seats that wero not on the theéater's sealing charts
and scalping tickets for other seafs. 1d. They also skimmed from the theater's restaurants,
bars, par |n(r;, souveniere and cash concessions. Id. ,
Even after the Weisman case Indictments pertaining to the Westchester company contin-
ued to be issued. Executives of Warner Communications were accused of operating Warner
through activities Btemming from Warner's investment of $250,000 in Westchester. One ex-
ecu%ve, Solomon Weiss, was chargﬁd with acceptlnrg $170,000 In bribes in return for divert-
Ing $220,000 from Warner to purchase Westchcter stock, see Dallos & Delugach, Jury In-
dicts, Third Warner Executive, LA, Times, Sept. 17, 1961, 8 IV, at 1 col. 5, and wes later
convicted, The Government, r%rosecu%)r, has claimed thaf1 at Weiss'3 trial the chairman of
Warner, Steven Ross, was implicated. in the alleged scheme, Lubasch. Prosecutor Links
Chief at Warner to Bribe Plan, N.Y. Times, Nov. 4, 1982, at Y31, col. 1 PIIISbury, Warner's
Fall from Grace, Fortune, Jan. 10, J983, at 82, 63,
+" 656 F.2d 1039, 1044-48 (5th Cir. 1981).



