
A LA b K A  E E C i  S JL, A T  U KK VUMH1TTJSJS U L t b  1 ? 0 ;> - 1 * 0 0  OO/ Z
4034 SJDD 3.IC0



The t h r e e  u n l a w f u l  a c t s  d e s c r i b e d  i n  t h i s  s e c t i o n  p r o h i b i t
( 1 )  a c q u i r i n g  o r  m a i n t a i n i n g  an  i n t e r e s t  i n  o r  c o n t r o l  o f  
an  e n t e r p r i s e  t h r o u g h  r a c k e t e e r i n g  ( p r i m a r i l y ,  t h e  u s e  o f  
a p a t t e r n  o f  c r i m i n a l  a c t i v i t y  t o  a c q u i r e  an i n t e r e s t  i n  a 
l e g i t i m a t e  b u s i n e s s ) ;  ( 2 )  c o n d u c t i n g  t h e  a f f a i r s  o f  an  
e n t e r p r i s e  t h r o u g h  r a c k e t e e r i n g  ( t h e  u s e  o f  a p a t t e r n  o f  
c r i m i n a l  a c t i v i t y  t o  c o n d u c t  some o r  a l l  o f  t h e  a f f a i r s  o f  
l e g i t i m a t e  o r  c o m p l e t e l y  i l l e g i t i m a t e  b u s i n e s s ) ;  and  ( 3 )  
t h e  u s e  o f  t h e  p r o c e e d s  o f  r a c k e t e e r i n g  t o  a c q u i r e  o r  
m a i n t a i n  an  i n t e r e s t  i n  an  e n t e r p r i s e  o r  t o  c o n d u c t  t h e  
a f f a i r s  o f  an  e n t e r p r i s e  ( t h e  u s e  o f  t h e  i l l - g o t t e n  g a i n s  
f r o m  a p a t t e r n  o f  c r i m i n a l  a c t i v i t y  in. w h a t  w ou ld ;  o t h e r ­
w i s e  b e  a l e g a l  a t t e m p t  t o  a c q u i r e  an  i n t e r e s t  i n  o r  r u n  
an  e n t e r p r i s e ) . The  t h r e e  p r o h i b i t e d  a c t s  c an  b e  c om m i t ­
t e d  b y  a n y  p e r s o n .  The  t e rm  " p e r s o n "  i s  d e f i n e d  i n  
AS 1 1 . 8 1 . 9 0 0 ( b )  , N o t e  t h a t  t h i s  s e c t i o n  m e r e l y  d e s c r i b e s  
t h e  t y p e  o f  c o n d u c t  t h a t  c a n  r e s u l t  i n  c r i m i n a l  o r  c i v i l  
l i a b i l i t y  u n d e r  t h i s  l e g i s l a t i o n .  I t  d o e s  n o t  s p e c i f y  t h e  
p e n a l t i e s  f o r  t h a t  c o n d u c t ,  w h i c h  a p p e a r  i n  o t h e r  s e c t i o n s  
o f  t h i s  b i l l .  S e e , e . g . , AS 1 1 . 5 9 . 0 4 0 .

AS 1 1 . 5 9 . 0 1 0 ( 1 )  c o v e r s  t h e  c o n d u c t  o f  a c q u i r i n g  o r  m a i n ­
t a i n i n g  an  i n t e r e s t  i n  o r  c o n t r o l  o v e r  an e n t e r p r i s e  
t h r o u g h  r a c k e t e e r i n g .  T h i s  p r o h i b i t i o n  i s  a im ed  p r i m a r i l y  
a t  t h e  u s e  o f  i l l e g a l  a c t i v i t y  t o  t a k e  o v e r  a  l e g i t i m a t e  
b u s i n e s s ,  a l t h o u g h  i t  i s  b r o a d  en ough  t o  c o v e r  an  a t t e m p t



b y  one  i l l e g i t i m a t e  e n t e r p r i s e  t o  t a k e  o v e r  a n o t h e r  i l ­
l e g i t i m a t e  e n t e r p r i s e .

The c o n d u c t  p r o h i b i t e d  b y  p a r a g r a p h  ( 1 )  c o v e r s  a n y  a t t e m p t  
t o  t a k e  o v e r  an  e n t e r p r i s e  b y  t h e  t y p e  o f  i l l e g a l  a c t i v i t y  
d e f i n e d  a s  r a c k e t e e r i n g  i n  AS 1 1 . 5 9 . 0 2 0 .  F o r  e x a m p l e ,  a 
d e f e n d a n t  may v i o l a t e  t h i s  p a r a g r a p h  by  a s s a u l t i n g  t h e  
ow n e r  o f  a b u s i n e s s  and  s e t t i n g  f i r e  t o  p r o p e r t y  b e l o n g i n g  
co t h e  ow ne r  w i t h  t h e  i n t e n t  o f  " p e r s u a d i n g "  t h e  ow n e r  t o  
s e l l  t h e  b u s i n e s s  t o  t h e  d e f e n d a n t  o r  t o  t a k e  t h e  d e f e n ­
d a n t  a s  a  p a r t n e r .  A l t e r n a t i v e l y ,  s e v e r a l  p e r s o n s  may 
v i o l a t e  t h i s  p a r a g r a p h  i f  t o g e t h e r  t h e y  engage  i n  t h e  p r o ­
h i b i t e d  c o n d u c t .  F o r  e x a m p l e ,  a s sume t h a t  two d e f e n d a n t s  
j o i n  i n  an  e f f o r t  t o  a c q u i r e  an  i n t e r e s t  i n  a  l e g i t i m a t e  
b u s i n e s s  t h r o u g h  r a c k e t e e r i n g .  One d e f e n d a n t  b r i b e s  a 
m u n i c i p a l  i n s p e c t o r  t o  d en y  a n e e d e d  p e r m i t  t o  t h e  b u s i ­
n e s s  w h i l e  t h e  o t h e r  c om m it s  a f e l o n y  a s s a u l t  on  t h e  owne r  
w i t h  t h e  i n t e n t  o f  p e r s u a d i n g  t h e  ow n e r  t o  s e l l  an  i n t e r ­
e s t  i n  t h e  b u s i n e s s .  T o g e t h e r ,  b o t h  d e f e n d a n t s  h a v e  s a t ­
i s f i e d  t h e  d e f i n i t i o n  o f  r a c k e t e e r i n g  i n  AS 1 1 . 5 9 . 0 2 0  i f  
t h e  i l l e g a l  a c t i v i t y  o f  e a c h  d e f e n d a n t  i s  c h a r g e a b l e  t o  
t h e  o t h e r  u n d e r  t h e  g e n e r a l  p r i n c i p l e s  o f  c r i m i n a l  l i a b i l ­
i t y  s p e c i f i e d  i n  AS 1 1 . 1 6 ,  and  b o t h  h a v e  t h e r e f o r e  engag ed  
i n  c o n d u c t  p r o h i b i t e d  b y  p a r a g r a p h  ( 1 ) .

As i s  t h e  c a s e  w i t h  e a c h  o f  t h e  t h r e e  p r o h i b i t e d  a c t s  d e ­
s c r i b e d  b y  AS 1 1 . 5 9 . 0 1 0 ,  t h e r e  i s  no  r e q u i r e m e n t  t h a t  t h e
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c o n du c e  o f  che  d e f e n d a n t s  be p a r t  o f  " o r g a n i z e d  c r im e "  o r  
t h a t  t h e  d e f e n d a n t  i s  a member o f  " o r g a n i z e d  c r i m e . "  S ee  
B e n n e t t  v .  B e r g , 6 8 5  F . 2 d  1 0 5 3 ,  1 0 6 3 - 6 4  ( 8 c h  C i r .  1 9 8 2 )
c e r t ,  d e n i e d , 104 S . C t .  5 2 7  ( 1 9 8 3 ) ,  a nd  c a s e s  c i t e d  t h e r e ­
i n .  I t  i s  a p p a r e n t ,  h o w e v e r ,  t h a t  some c f  t h e  c o n d u c t  
p r o h i b i t e d  b y  t h i s  l e g i s l a t i o n  w i l l  i n d e e d  f a l l  w i t h i n  a 
common ly  a c c e p t e d  d e f i n i t i o n  o f  " o r g a n i z e d  c r i m e . "  S e e , 
e . g . . U n i t e d  S t a t e s  v .  B r o o k l i e r , 6 8 5  F . 2 d  1 2 0 8 ,  1213  ( 9 t h  
C i r .  1 9 8 2 ) .  N e v e r t h e l e s s ,  i t  i s  t h e  i n t e n t  o f  t h i s  l e g i s ­
l a t i o n  t h a t  no  " o r g a n i z e d  c r im e "  c o n n e c t i o n  n e e d  be  shown 
i n  a n y  c r i m i n a l  p r o s e c u t i o n  o r  c i v i l  p r o c e e d i n g  a u t h o r i z e d  
b y  t h i s  c h a p t e r .  ( ,

AS 1 1 . 5 9 . 0 1 0 ( 2 )  i s  a im ed  a t  t h e  p e r s o n  who p a r t i c i p a t e s  i n  
o r  c o n d u c t s  t h e  a f f a i r s  o f  an  e n t e r p r i s e  t h r o u g h  
r a c k e t e e r i n g .  T h e r e  i s  n o  r e q u i r e m e n t  i n  t h e  d e f i n i t i o n  
o f  e n t e r p r i s e  t h a t  t h e  e n t e r p r i s e  c o n s t i t u t e  a l e g a l  e n t i ­
t y .  C o n s e q u e n t l y ,  t h i s  p a r a g r a p h  w o u l d  a p p l y  t o  an  e n t e r ­
p r i s e  t h a t  h a s  b e e n  e s t a b l i s h e d  s o l e l y  t o  f u r t h e r  i l l e g a l  
p u r p o s e s .  U n i t e d  S t a t e s  v .  T u r k e t t e , 4 5 2  U . S .  5 7 6  ( 1 9 8 0 ) .  
S e e  a l s o  c om m en ta r y  a c c om p an y in g  AS 1 1 . 5 9 . 9 0 0 ( 1 ) .

P a r a g r a p h  ( 2 )  r e q u i r e s  t h a t  t h e  a f f a i r s  o f  t h e  e n t e r p r i s e  
be  c o n d u c t e d  " t h r o u g h "  r a c k e t e e r i n g .  T h e r e  i s  no  r e q u i r e ­
men t  t h a t  t h e  r a c k e t e e r i n g  b e n e f i t  t h e  e n t e r p r i s e  o r  r e ­
s u l t  i n  p r o f i t s  f o r  t h e  e n t e r p r i s e .  I t  i s  s u f f i c i e n t  t h a t  
t h e  d e f e n d a n t  e n g a g e d  i n  t h e  r a c k e t e e r i n g  a c t i v i t y  as  p a r t
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o f  che  e n t e r p r i s e  o r  t h a t  Che i l l e g a l  a c t i v i t y  i s  r e l a t e d  
t o  t h e  a c t i v i t i e s  o f  t h e  e n t e r p r i s e .  S e e  U n i t e d  S t a t e s  v .  
W e b s t e r , 6 6 9  F . 2 d  185 ( 4 t h  C i r .  1 9 8 2 ) ,  c e r t . d e n i e d , 4 5 6  
U . S .  9 3 5  ( 1 9 8 2 ) ;  U n i t e d  S t a t e s  v .  W e l c h , 6 5 6  F . 2 d  1 0 3 9 ,  
1 9 6 0 - 6 2  ( 5 t h  C i r .  1 9 8 1 ) ,  c e r t ,  d e n i e d , 4 5 6  U . S .  9 1 5
( 1 9 8 2 ) ;  U n i t e d  S t a t e s  v .  S c o t t o , 641  F . 2 d  47  ( 2 d  C i r .
1 9 8 0 ) .  T h e r e  i s  no  r e q u i r e m e n t  t h a t  t h e  i l l e g a l  a c t i v i t y  
t h a t  i s  u s e d  t o  e s t a b l i s h  r a c k e t e e r i n g  b e  p a r t  o f  t h e  
d a y - t o - d a y  b u s i n e s s  o p e r a t i o n  o f  t h e  e n t e r p r i s e .  E n g l  v .  
B e r g , 511  F . S u p p .  1 1 4 6 ,  1156 ( E . D .  P a .  1 9 S 1 )  ( q u o t i n g
U n i t e d  S t a t e s  v .  D e P a lm a , 461 F . S u p p .  7 7 8  ( S . D . N . Y .
1 9 7 8 ) ) .  I t  i s  e n o u g h ,  f o r  e x r m o l e ,  t h a t  t h e  e n t e r p r i s ei ; i * *

was u s e d  a s  a  f r o n t  f o r  i l l e g a l  a c t i v i t y .  S e e  U n i t e d
S t a t e s  v .  S w i d e r s k i , 5 9 3  F . 2 d  1246  ( D .C .  C i r .  1 9 7 8 ) ,  c e r t . 
d e n i e d ,  441 U . S .  9 9 3  ( 1 9 7 9 ) .

One e x a m p l e  o f  t h e  t y p e  o f  c o n d u c t  c o v e r e d  b y  p a r a g r a p h
( 2 )  i s  s um m a r i z e d  i n  a r e c e n t  o p i n i o n  b y  t h e  U n i t e d  S t a t e s  
Sup reme  C o u r t :

B r i e f l y ,  t h e  e v i d e n c e  showed t h a t  a g r o u p  o f  
i n d i v i d u a l s  a s s o c i a t e d  f o r  t h e  p u r p o s e s  o f  com­
m i t t i n g  a r s o n  w i t h  t h e  i n t e n t  t o  d e f r a u d  i n s u r ­
a n c e  c o m p a n i e s .  T h i s  a s s o c i a t i o n  i n  f a c t  e n t e r ­
p r i s e ,  c omposed  o f  an  i n s u r a n c e  a d j u s t e r ,  home­
o w n e r ,  p r o m o t e r s ,  i n v e s t o r s ,  and  a r s o n i s t s ,  o p ­
e r a t e d  t o  d e s t r o y  p r o p e r t i e s  i n  Tampa and  M iam i ,  
F l o r i d a  b e tw een  J u l y  1973  and  A p r i l  1 9 7 6 .  The 
p a n e l  s um m a r i s e d  t h e  r i n g ' s  o p e r a t i o n s  a s  f o l ­
l o w s :  ’ A t  f i r s t  t h e  a r s o n i s t s  o n l y  b u r n e d
b u i l d i n g s  a l r e a d y  owned by  t h o s e  a s s o c i a t e d  w i t h  
t h e  r i n g .  F o l l o w i n g  a b u r n i n g ,  t h e  b u i l d i n g  
ow ne r  f i l e d  an  i n f l a t e d  p r o o f  o f  l o s s  s t a t e m e n t
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and  c o l l e c t e d  t h e  i n s u r a n c e  p r o c e e d s  f r o m  w h i c h  
h i s  c o - c o n s p i r a t c r s  w e r e  p a i d .  L a t e r ,  r i n g  mem­
b e r s  b o u g h t  b u i l d i n g s  s u i t a b l e  f o r  b u r n i n g ,  
s e c u r e d  i n s u r a n c e  i n  e x c e s s  o f  v a l u e  an d ,  a f t e r  
a b u r n i n g ,  made c l a i m s  f o r  t h e  l o s s  and d i v i d e d  
t h e  p r o c e e d s '  ( f o o t n o t e  o m i t t e d ) .

R u s s e l l o  v .  U n i t e d  S t a t e s , 104 S . C t .  2 9 6 ,  2 9 8  ( 1 9 8 3 )
( q u o t i n g  U n i t e d  S t a t e s  v .  M a r t i n o , 681 F . 2 d  9 5 2 ,  9 5 3  ( 5 t h
C i r .  1 9 8 2 )  ( e n  b a n c ) ) .  O t h e r  e x am p l e s  o f  c o n d u c t  t h a t  i s
i n t e n d e d  t o  b e  c o v e r e d  b y  p a r a g r a p h  ( 2 )  a r e  p r o v i d e d  i n
U n i t e d  S t a t e s  v .  S u t t o n , 6 4 2  F . 2 d  1001 ( 6 t h  C i r .  1 9 8 0 ) ,
c e r t ,  d e n i e d , 4 5 3  U . S .  9 1 2  ( 1 9 8 1 ) ;  U n i t e d  S t a t e s  v .
W h i t e h e a d , 6 1 8  F . 2 d  5 2 3  ( 4 t h  C i r .  1 9 8 0 ) ;  U n i t e d  S t a t e s  v .
S w i d e r s k i , 5 9 3  F . 2 d  1246  ( D . C .  C i r .  1 9 7 8 ) ,  c e r t ,  d e n i e d ,
441 U . S .  9 93  ( 1 9 7 9 ) .

AS 1 1 . 5 9 . 0 1 0 ( 3 )  p r i m a r i l y  p r o h i b i t s  t h e  u s e  o f  p r o p e r t y  
d e r i v e d  f r o m  r a c k e t e e r i n g ,  o r  t h e  p r o c e e d s  o f  t h a t  p r o p e r ­
t y ,  t o  o b t a i n  a n  i n t e r e s t  i n  an  e n t e r p r i s e .  S ee  U n i t e d  
S t a t e s  v .  M c H a r y , 6 2 0  F . 2 d  621  ( 7 t h  C i r .  1 9 8 0 ) .  The t e rm  
" p r o p e r t y "  ( d e f i n e d  i n  AS 1 1 . 5 9 . 9 0 0 ( 2 ) )  h a s  b e e n  u s e d  
r a t h e r  t h a n  t h e  u n d e f i n e d  t e rm  " i n c o m e "  w h i c h  a p p e a r s  i n  
t h e  f e d e r a l  s t a t u t e .

A t  f i r s t  g l a n c e  t h e  p r o h i b i t i o n  d e s c r i b e d  i n  p a r a g r a p h  ( 3 )  
a p p e a r s  s i m i l a r  t o  t h a t  c o n t a i n e d  i n  p a r a g r a p h  ( 1 ) .  How­
e v e r ,  u n l i k e  p a r a g r a p h  ( 1 ) ,  w h i c h  r e q u i r e s  t h a t  o t h e r w i s e  
i l l e g a l  means be  u s e d  t o  a c q u i r e  an  i n t e r e s t  i n  an  e n t e r ­
p r i s e ,  t h i s  p a r a g r a p h  makes  u n l a w f u l  s p e c i f i e d  c o n d u c t



r e l a t i n g  t o  an  e n t e r p r i s e  when t h e  p r o p e r t y  u s e d  t o  f i ­
n a n c e  t h a t  c o n d u c t  h a s  b e e n  d e r i v e d  f r o m  r a c k e t e e r i n g .  
U n l i k e  f e d e r a l  l a w ,  t h e r e  i s  n o  e x c e p t i o n  f o r  i n v e s t m e n t s  
t h a t  t a k e  t h e  f o r m  o f  s e c u r i t i e s  p u r c h a s e d  i n  t h e  op en  
m a r k e t  a m o u n t i n g  t o  l e s s  t h a n  o n e  p e r c e n t  o f  t h e  t o t a l  
s e c u r i t i e s  a v a i l a b l e  i n  t h e  e n t e r p r i s e .  O n l y  f o u r  o f  t h e  
s t a t ;  s t a t u t e s  t h a t  a r e  b a s e d  on  t h e  f e d e r a l  p r o v i s i o n  
c o n t a i n  a s i m i l a r  p r o v i s i o n ,  and  t h e r e  seems to -  b e  l i t t l e  
j u s t i f i c a t i o n  f o r  e x e m p t i n g  t h i s  p a r t i c u l a r  c l a s s  o f  i n ­
v e s t m e n t  f r o m  t h e  c o v e r a g e  o f  t h i s  l e g i s l a t i o n .

C o n s i d e r e d  i n  c o n j u n c t i o n  w i t h  AS 1 , 1 . 5 9 . 1 0 0 ,  t h e  p r o h i b i ­
t i o n  i n  p a r a g r a p h  ( 3 )  w i l l  b e  o f  s i g n i f i c a n t  i m p o r t a n c e  i n  
c i v i l  p r o c e e d i n g s  w h e r e  a l e g i t i m a t e  e n t e r p r i s e  a t t e m p t s  
t o  r e q u i r e  t h a t  t h e  d e f e n d a n t  d i v e s t  h i m s e l f  o f  a n y  i n t e r ­
e s t  i n  t h e  e n t e r p r i s e  t h a t  was o b t a i n e d  t h r o u g h  t h e  u s e  o f  
p r o p e r t y  d e r i v e d  f r o m  r a c k e t e e r i n g .  T h i s  p r o h i b i t i o n  may 
a l s o  be  o f  a s s i s t a n c e  i n  c a s e s  w h e r e  t h e  s t a t e  s e e k s  f o r ­
f e i t u r e  o f  t h e  d e f e n d a n t ' s  i l l e g a l l y  o b t a i n e d  p r o f i t s  f r o m  
r a c k e t e e r i n g  s i n c e  i t  e f f e c t i v e l y  p r e v e n t s  t h e  r a c k e t e e r  
f r o m  " s h e l t e r i n g "  t h o s e  g a i n s  b y  i n v e s t i n g  i n  a l e g a l  e n ­
t e r p r i s e .  S e e  AS 1 1 . 5 9 . 0 9 0 .  N o t e  t h a t  t h e r e  i s  n o  r e ­
q u i r e m e n t  t h a t  t h e  i n v e s t m e n t  i n  t h e  e n t e r p r i s e  be  o t h e r ­
w i s e  i l l e g a l .  R a t h e r ,  t h e  i n v e s t m e n t  becomes  i l l e g a l  
s i n c e  i t  was made p o s s i b l e  b y  u s i n g  t h e  f r u i t s  o f  
r a c k e t e e r i n g .
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P a r a g r a p h  ( 3 )  a l s o  p r o h i b i t s  u s i n g  t h e  " p r o c e e d s "  o f  p r o p ­
e r t y  d e r i v e d  f r o m  r a c k e t e e r i n g .  T h i s  l a n g u a g e  i s  i n t e n d e d  
t o  p e r m i t  t r a c i n g  o f  a s s e t s  d e r i v e d  f r o m  r a c k e t e e r i n g  i n  
o r d e r  t o  p r o v e  t h a t  s u c h  a s s e t s  w e r e ,  i n  e f f e c t ,  u s e d  t o  
t a k e  o v e r  a l e g i t i m a t e  b u s i n e s s .  Thus  i l l e g a l  p r o f i t s  do 
n o t  l a t e r  become l e g a l  m e r e l y  b e c a u s e  t h e y  h a v e  b e e n  l a u n ­
d e r e d ,  o r  a u gm en te d ,  b y  an  i n t e r v e n i n g  l e g a l  i n v e s t m e n t .

A n o t h e r  p o i n t  s h o x i l d  be  n o t e d  r e g a r d i n g  t h e  a p p l i c a b i l i t y  
o f  p a r a g r a p h  ( 3 )  t o  c a s e s  w h e r e  t h e  d e f e n d a n t  c l a im s  t h a t  
i t  i s  i m p o s s i b l e  t o  e s t a b l i s h  t h a t  t h e  p a r t i c u l a r  i n v e s t ­
men t  i n  t h e  e n t e r p r i s e  was d e r i v e d  ' r om  r a c k e t e e r i n g .  The 
" s u f f i c i e n t  n e x u s "  t e s t  a d o p t e d  b y  t h e  c o u r t  i n  U n i t e d  
S t a t e s  v .  M cN a r y , 6 2 0  F . 2 a  621 ( 7 t h  C i r .  1 9 8 0 ) ,  i s  i n t e n d ­
ed  t o  a p p l y  t o  s u c h  c a s e s .  I n  M c N a r y , t h e  c o u r t  em­
p h a s i z e d  t h a t  t h e  f e d e r a l  p r o h i b i t i o n  s i m i l a r  t o  p a r a g r a p h  
( 3 )  i s  v i o l a t e d  i f  t h e  g a i n s  f r o m  r a c k e t e e r i n g  " a l l o w e d  o r  
f a c i l i t a t e d "  a s u b s e q u e n t  i n v e s t m e n t  e v e n  t h o u g h  t h e  money 
d e r i v e d  f r o m  r a c k e t e e r i n g  was n o t  d i r e c t l y  i n v e s t e d .  I d . 
a t  6 2 8 - 2 9 .

A l s o  n o t e  t h a t  t h e r e  i s  n o  r e q u i r e m e n t  t h a t  t h e  d e f e n d a n t  
h i m s e l f  p a r t i c i p a t e  i n  t h e  r a c k e t e e r i n g  u n d e r  p a r a g r a p h
( 3 )  —  i t  i s  F uough  t h a t  t h e  c i r c u m s t a n c e  e x i s t s  t h a t  t h e  
p r o p e r t y  was d e r i v e d  f r o m  r a c k e t e e r i n g .  T h e r e  may b e  
c a s e s  u n d e r  p a r a g r a p h  ( 3 )  w h e r e  t h e  d e f e n d a n t  c l a im s  t h a t  
he  o r  s h e  h a d  n o  k n o w le d g e  t h a t  t h e  p r o p e r t y  was d e r i v e d
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f ro m  r a c k e t e e r i n g .  I n  s u c h  c a s e s ,  i t  i s  i n t e n d e d  t h a t  t h e  

b u r d e n  o f  p r o o f  b e  p l a c e d  on t h e  s t a t e  t o  e s t a b l i s h  t h a t  

t h e  d e f e n d a n t  a c t e d  a t  l e a s t  r e c k l e s s l y  a s  t o  t h e  c i r c u m ­

s t a n c e  t h a t  t h e  p r o p e r t y  was d e r i v e d  f ro m  r a c k e t e e r i n g .

S e c .  1 1 . 5 9 . 0 2 0 .  D E F IN IT IO N  OF "RACKETEERING"

I n  d e f i n i n g  t h e  p r o h i b i t e d  a c t s  t h a t  c an  f o r m  t h e  b a s i s  o f  
a c r i m i n a l  p r o s e c u t i o n  o r  c i v i l  a c t i o n  a u t h o r i z e d  b y  t h i s  
c h a p t e r ,  e a c h  o f  t h e  t h r e e  p a r a g r a p h s  i n  AS 1 1 . 5 9 . 0 1 0  u s e s  
t h e  t e rm  " r a c k e t e e r i n g . "  AS 1 1 . 5 9 . 0 2 0  d e f i n e s  t h a t  t e rm .

i ! • u

I n  o r d e r  t o  e s t a b l i s h  r a c k e t e e r i n g ,  i t :  m u s t  be  shown t h a t  
t h e  d e f e n d a n t  e n g a g ed  i n  " a  p a t t e r n  o f  i l l e g a l  a c t i v i t y  
t h a t  i n v o l v e s  two o r  m o r e  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y . "  
I ' r o o f  o f  two i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  t h a t  a r e  h e l d  
t o  m ee t  t h e  p a t t e r n  r e q u i r e m e n t  a r e  s u f f i c i e n t  t o  c o n s t i ­
t u t e  r a c k e t e e r i n g .  T h e r e  i s  no  r e q u i r e m e n t  t h a t  t h e  two 
o r  m o re  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  i n v o l v e  d i f f e r e n t  
c r i m e s .  S ee  U n i t e d  S t a t e s  v .  D a v i s , 5 7 6  F . 2 d  1065  ( 3 d
C i r .  1 9 7 8 ) ,  c e r t ,  d e n i e d , 4 3 9  U . S .  8 3 6  ( 1 9 7 8 ) .

U n l i k e  f e d e r a l  l a w ,  t h i s  l e g i s l a t i o n  s p e c i f i c a l l y  d e f i n e s  
t h e  t e rm  " p a t t e r n "  i n  AS 1 1 . 5 9 . 0 2 0 ( c ) .  The d e f i n i t i o n  i s  
b a s e d  on  a  d e f i n i t i o n  o f  " p a t t e r n "  a p p e a r i n g  i n  s e v e r a l  
s t a t e  s t a t u t e s .  T h a t  d e f i n i t i o n  i n  t u r n  was d e r i v e d  f r o m  
U n i t e d  S t a t e s  v .  S t o f s k y , 4 0 9  F . S u p p .  6 0 9 ,  6 1 3 - 1 4
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( S . D . N . Y .  1 9 7 3 ) ,  a f f ' d ,  5 2 7  F . 2 d  2 3 7  ( 2 n d  C i r .  1 9 7 5 ) ,
c e r t . d e n i e d , 4 2 9  U . S .  8 1 9  ( 1 9 7 6 ) ,  w h e r e  t h e  c o u r t  h e l d  
t h a t  t h e  " p a t t e r n "  r e q u i r e m e n t  c o u l d  n o t  be  s a t i s f i e d  b y  
m e r e  a c c i d e n t a l  c r  u n r e l a t e d  a c t s .

The f a c t  t h a t  t h e r e  was b u t  o n e  o b j e c t i v e  u n d e r l y i n g  s e p a ­
r a t e  a c t s  o f  r a c k e t e e r i n g  d o e s  n o t  p l a c e  t h e  c o n d u c t  o u t ­
s i d e  t h e  d e f i n i t i o n .  U n i t e d  S t a t e s  v .  S t a r n e s , 6 4 4  F . 2 d  
6 7 3 ,  6 7 8  ( 7 t h  C i r .  1 9 8 1 ) ,  c e r t . d e n i e d , 4 5 4  U . S .  8 26
( 1 9 8 1 ) .  The i s s u e  i s  r a t h e r  w h e t h e r  t h e  i l l e g a l  a c t s ,  
u n d e r t a k e n  t o  f u r t h e r  a s i n g l e  o b j e c t i v e  o r  m u l t i p l e  o b ­
j e c t i v e s ,  c o n s t i t u t e  a p a t t e r n  c f  i l l e g a l  a c t i v i t y . ;

To e s t a b l i s h  a  p a t t e r n  o f  i l l e g a l  a c t i v i t y ,  i t  m u s t  be  
shown t h a t  two o r  m o re  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  w e r e  
i n v o l v e d .  The a c t s  t h a t  a r e  s u f f i c i e n t  t o  c o n s t i t u t e  i l ­
l e g a l  a c t i v i t y  f o r  p u r p o s e s  o f  t h e  d e f i n i t i o n  a r e  d e ­
s c r i b e d  i n  s u b s e c t i o n  ( b ) .

One common c h a r a c t e r i s t i c  o f  e a c h  c r im e  l i s t e d  i n  AS 1 1 . -  
5 9 . 0 2 0 ( b ) ( 1 )  —  ( 6 )  i s  t h a t  t h e y  a r e  a l l  c l a s s i f i e d  as  
f e l o n i e s .  I n  t h i s  r e g a r d  t h i s  l e g i s l a t i o n  d i f f e r s  f r o m  
f e d e r a l  l a w  w h i c h  a l l o w s  p r o s e c u t i o n  b a s e d  oh  u n d e r l y i n g  
c r im e s  t h a t  a r e  m i s d e m e a n o r s .  I n  v i e w  o f  t h e  s u b s t a n t i a l  
p e n a l t i e s  t h a t  w i l l  a r i s e  f r o m  a  v i o l a t i o n  o f  t h i s  l e g i s ­
l a t i o n ,  i t  seems a p p r o p r i a t e  t o  r e q u i r e  t h a t  t h e  u n d e r ­
l y i n g  i l l e g a l  a c t i v i t y  b e  s e r i o u s  enough  t o  be  c l a s s i f i e d
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b y  che l e g i s l a t u r e  a s  a f e l o n y .  The f e l o n i e s  t h a c  a r e  
l i s t e d  h a v e  b e e n  c h o s e n  e i t h e r  on  t h e  b a s i s  t h a t  t h e y  p o s e  
a d a n g e r  t o  p e r s o n a l  p h y s i c a l  s e c u r i t y ,  a r e  c r im e s  t h a t  
may be  u s e d  i n  t h e  e f f o r t  t o  o b t a i n  c o n t r o l  o v e r  an  e n t e r ­
p r i s e ,  o r  a r e  c r im e s  t h a t  may be  c o m m i t t e d  b y  an e n t e r ­
p r i s e  t h a t  i s  i n  t h e  b u s i n e s s  o f  c r im e .

AS 1 1 . 5 9 . 0 2 0 ( b ) ( 6 )  r e f e r s  t o  f e l o n y  c o n d u c t  t h a t  h a s  b e en  
d e f i n e d  a s  " r a c k e t e e r i n g  a c t i v i t y "  u n d e r  f e d e r a l  l a w .  I t  
s h o u l d  be  n o t e d  t h a t  t h i s  p a r a g r a p h  d o e s  n o t  h a v e  t h e  e f ­
f e c t  o f  g r a n t i n g  t h e  s t a t e  j u r i s d i c t i o n  o v e r  c o n d u c t  t h a t  
e x c l u s i v e l y  i n v o l v e s  f e d e r a l  i n t e r e s t s .  A S .  1 1 . 5 9 . -  
0 3 0 ( a ) ( 1 )  s p e c i f i c a l l y  r e q u i r e s  t h a t  a t  l e a s t  on e  i n s t a n c e  
o f  i l l e g a l  a c t i v i t y  t h a t  i s  u s e d  t o  e s t a b l i s h  a p a t t e r n  o f  
r a c k e t e e r i n g  m us t  v i o l a t e  A l a s k a  l a w .  A p e r s o n ,  f o r  exam­
p l e ,  i s  n o t  c o v e r e d  by t h i s  l e g i s l a t i o n  f o r  a c q u i r i n g  an 
i n t e r e s t  i n  an  A l a s k a n  b u s i n e s s  t h r o u g h  a p a t t e r n  o f  i l l e ­
g a l  a c t i v i t y  t h a t  i n v o l v e d  t h e  o u t - o f - s t a t e  b r i b e r y  o f  a  
f e d e r a l  o f f i c i a l  a nd  t h e  i n t e r s t a t e  t r a n s p o r t a t i o n  o f  
s t o l e n  p r o p e r t y  b e tw e e n  W a s h i n g t o n  and O r e g o n .  H ow ev e r ,  
i f  on e  o f  t h e  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  i n v o l v e d  c o n ­
d u c t  f a l l i n g  w i t h i n  AS 1 1 . 5 9 . 0 2 0 ( b ) ( 1 )  - -  ( 5 ) ,  a f e d e r a l  
c r im e  l i s t e d  i n  18 U . S . C .  s e c .  1 9 6 1 ( 1 )  w i l l  b e  s u f f i c i e n t  
t o  s u s t a i n  an  a c t i o n  u n d e r  t h i s  c h a p t e r .

N o te  f i n a l l y  f ' . a t  t h e r e  i s  no r e q u i r e m e n t  t h a t  t h e  d e f e n ­

d a n t  was p r e v i o u s l y  c o n v i c t e d  o f  t h e  i l l e g a l  a c t i v i t y  t h a t
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i s  u s e d  t o  e s t a b l i s h  r a c k e t e e r i n g .  S e e  USACO C o a l  v .  
C a r b o m i n  E n e r g y .  I n c . , 6 8 9  F . 2 d  9 4 ,  95  n .  1 ( 6 t h  C i r .
1 9 8 2 )  and  c a s e s  c i t e d  t h e r e i n .  To t h e  e x t e n t  t h a t  a  r e ­
c e n t  o p i n i o n  by  t h e  S e c o n d  C i r c u i t  C o u r t  o f  A p p e a l s  i s  
i n c o n s i s t e n t  w i t h  t h i s  a p p r o a c h ,  i t  i s  e x p r e s s l y  r e j e c t e d  
a s  n o t  r e f l e c t i n g  t h e  i n t e n t  o f  t h i s  l e g i s l a t i o n .  See  
S e d im a ,  S . P . R . L .  v .  Im r e x  C o . , 53  U . S . L . W .  2 0 6 2  ( 2 d  C i r .  
J u l y  1 5 ,  1 9 8 4 ) .

S e c .  1 1 . 5 9 . 0 3 0 .  PROOF OF RACKETEERING

W h i l e  AS 1 1 . 5 9 . 0 2 0  d e f i n e s  r a c k e t e e r i n g ,  AS 1 1 . 5 9 . . 0 3 0  a d ­
d r e s s e s  s e v e r a l  i s s u e s  p e r t a i n i n g  t o  t h e  t y p e  o f  e v i d e n c e  
t h a t  c a n  be  u s e d  t o  e s t a b l i s h  t h e  r e q u i r e m e n t s  o f  t h a t  
d e f i n i t i o n .

S u b s e c t i o n  ( a )  p l a c e s  t h r e e  r e s t r i c t i o n s  on  t h e  t y p e  o f  
i l l e g a l  a c t i v i t y  t h a t  c an  b e  u s e d  t o  s a t i s f y  AS 1 1 . 5 9 . -  
0 2 0 ( b ) ( 1 )  ( 6 ) .  AS 1 1 . 5 9 . 0 3 0 ( a ) ( 1 )  r e q u i r e s  t h a t  one  o f
t h e  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  u s e d  t o  e s t a b l i s h  
r a c k e t e e r i n g  mus t  be  i n  v i o l a t i o n  o f  A l a s k a n  l a w .  As d i s ­
c u s s e d  i n  t h e  c om m en ta r y  a c c om p a n y in g  AS 1 1 . 5 9 . 0 2 0 ,  t h i s  
l i m i t a t i o n  p r e v e n t s  t h e  i n s t i t u t i o n  o f  a  p r o c e e d i n g  a u ­
t h o r i z e d  b y  t h i s  A c t  b a s e d  on  c o n d u c t  t h a t  e x c l u s i v e l y  
i n v o l v e s  f e d e r a l  i n t e r e s t s .

AS 1 1 . 5 9 . 0 3 0 ( a ) ( 2 )  r e q u i r e s  t h a t  a t  l e a s t  one  i n s t a n c e  o f
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i l l e g a l  a c t i v i t y  t h a t  i s  u s e d  t o  e s t a b l i s h  r a c k e t e e r i n g  
m us t  o c c u r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t ,  t h u s  
e l i m i n a t i n g  an y  e x  p o s t  f a c t o  c o n c e r n s  i n  c r i m i n a l  p r o s e ­
c u t i o n s .  S ee  U n i t e d  S t a t e s  v .  C a m o a n a l e , 5 1 8  F . 2 d  3 5 2  
( 9 t h  C i r .  1 9 7 5 ) ,  c e r t ,  d e n i e d , 4 2 3  U . S .  1050  ( 1 9 7 6 ) .

AS 1 1 . 5 9 . 0 3 0 ( a ) ( 3 )  r e q u i r e s  t h a t  a t  l e a s t  on e  i n s t a n c e  o f  
i l l e g a l  a c t i v i t y  u s e d  t o  e s t a b l i s h  r a c k e t e e r i n g  m u s t  o c c u r  
w i t h i n  a  t h r e e - y e a r  p e r i o d  e i t h e r  b e f o r e  o r  a f t e r  t h e  d e ­
f e n d a n t  becomes  i n v o l v e d  w i t h  an  e n t e x * p r i s e  u n d e r  t h e  c i r ­
c u m s t a n c e s  p r o h i b i t e d  by  AS 1 1 . 5 9 . 0 1 0 .  T h i s  r e s t r i c t i o n  
e f f e c t i v e l y  c r e a t e s  a n  a u t o m a t i q  b a r  t o  a  f i n d i n g  o f  
r a c k e t e e r i n g  i f  b o t h  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  o c c u r  
o u t s i d e  t h e  t h r e e - y e a r  p e r i o d .  W h i l e  a  s i m i l a r  p r o v i s i o n
d o e s  n o t  a p p l y  i n  f e d e r a l  l a w ,  t h e  r e s t r i c t i o n  a p p e a r s
a p p r o p r i a t e  t o  add  t o  t h i s  l e g i s l a t i o n .

AS 1 1 . 5 9 . 0 3 0 ( b )  c l a r i f i e s  a  p o i n t  t h a t  i s  p r o b a b l y  a l r e a d y  
i m p l i c i t  i n  t h e  l a n g u a g e  o f  s u b s e c t i o n  ( a ) :  t h e  same i n ­
s t a n c e  o f  i l l e g a l  a c t i v i t y  may b e  u s e d  t o  s a t i s f y  e a c h  o f  
t h e  r e q u i r e m e n t s  s p e c i f i e d  i n  ( a ) ( 1 )  —  ( 3 ) .  F o r  e x a m p l e ,  
i f  o n e  o f  t h e  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  u s e d  t o  o b t a i n  
c o n t r o l  o v e r  an  e n t e r p r i s e  on  D ecem be r  1 5 ,  1 9 8 5 ,  was an
a s s a u l t  c o m m i t t e d  i n  A l a s k a  on Novembe r  1 5 ,  1 9 8 5 ,  e a c h  o f
t h e  t h r e e  p a r a g r a p h s  o f  s u b s e c t i o n  ( a )  w i l l  b e  s a t i s f i e d ,  
a s s u m in g  t h a t  t h i s  l e g i s l a t i o n  t o o k  e f f e c t  on  J a n u a r y  1 , 
1 9 8 5 .
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AS 1 1 . 5 9 . 0 2 0 ( c )  p l a c e s  a  l i m i t a t i o n  on  how f a r  b a c k  a 
p r o s e c u t o r  o r  c i v i l  l i t i g a n t  c an  go i n  u s i n g  i l l e g a l  a c ­
t i v i t y  t o  e s t a b l i s h  r a c k e t e e r i n g .  I f  m o r e  t h a n  f i v e  y e a r s  
h a s  e l a p s e d  b e tw e e n  t h e  m o s t  r e c e n t  i n s t a n c e  o f  i l l e g a l  
a c t i v i t y  a nd  t h e  i m m e d i a t e l y  p r e c e d i n g  i n c i d e n t  o f  i l l e g a l  
a c t i v i t y ,  t h e  p a s t  i n s t a n c e s  c f  i l l e g a l  a c t i v i t y  c a n n o t  be 
c o n s i d e r e d .  F o r  e x a m p l e ,  a s sume  t h a t  t h i s  A c t  t a k e s  e f ­
f e c t  J a n u a r y  1, 1 9 8 6 .  On J a n u a r y  1 ,  1 9 8 7 ,  t h e  d e f e n d a n t
c om m it s  o n e  i n s t a n c e  o f  i l l e g a l  a c t i v i t y .  I f  t h e  p r i o r  
i n s t a n c e  o f  i l l e g a l  a c t i v i t y  u s e d  t o  e s t a b l i s h  
r a c k e t e e r i n g  o c c u r r e d  on  o r  a f t e r  J a n u a r y  1 ,  1 9 8 2 ,  i t  and  
o t h e r  p a s t  a c t s  may be  c o n s i d e r e d  i n  e s t a b l i s h i n g  
r a c k e t e e r i n g  u n d e r  AS 1 1 1 5 9 . 0 3 0 .  H ow e v e r ,  i f  t h e  p r i o r  
i n s t a n c e  o f  i l l e g a l  a c t i v i t y  t o o k  p l a c e  b e f o r e  J a n u a r y  1 ,  
1 9 8 2 ,  i t  may n o t  be  c o n s i d e r e d .

N o t e  t h a t  AS 1 1 . 5 9 . 0 3 0 ( e )  q u a l i f i e s  t h e  f i v e - y e a r  p e r i o d  
s p e c i f i e d  i n  s u b s e c t i o n  ( c )  b y  p r o v i d i n g  t h a t  t h e  f i v e -  
y e a r  p e r i o d  d o e s  n o t  b e g i n  t o  r u n  u n t i l  t h e  d e f e n d a n t  h a s  
s a t i s f i e d  a l l  c o n d i t i o n s  o f  a  s e n t e n c e ,  o r  c o n d i t i o n s  o f  
an  a l t e r n a t i v e  t o  a  p r o s e c u t i o n ,  f o r  t h e  p r i o r  i n s t a n c e  o f  
i l l e g a l  a c t i v i t y .  S i m i l a r l y ,  s u b s e c t i o n  ( e )  a l s o  q u a l ­
i f i e s  t h e  t h r e e - y e a r  p e r i o d  s p e c i f i e d  i n  p a r a g r a p h  ( a ) ( 3 ) .

An e x a m p l e  o f  t h e  r e l a t i o n s h i p  b e tw e e n  s u b s e c t i o n  ( e )  and  
( c )  i s  p r o v i d e d  b y  c o n s i d e r i n g  t h e  c a s e  o f  a d e f e n d a n t  who 
i s  1 9 8 6  i s  c o n v i c t e d  o f  f e l o n y  a s s a u l t  and  i s  s e n t e n c e d  t o
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two y e a r s '  im p r i s o n m e n t  f o l l o w e d  b y  a t w o - y e a r  p r o b a t i o n ­
a r y  p e r i o d .  Assume f u r t h e r  t h a t  t h e  p r o b a t i o n a r y  p e r i o d  
i s  s u c c e s s f u l l y  c o m p l e t e d  i n  1 9 9 0  and  t h a t  t h e  d e f e n d a n t  
c om m i t s  a n o t h e r  f e l o n y  a s s a u l t  i n  1 9 9 3 .  I f  t h e  o t h e r  r e ­
q u i r e m e n t ? .  n e c e s s a r y  t o  e s t a b l i s h  a v i o l a t i o n  o f  t h i s  l e g ­
i s l a t i o n  c a n  b e  e s t a b l i s h e d ,  i t  may be  a l l e g e d  t h a t  t h e  
1 9 8 6  and  1 9 9 3  ass£  . I t s  w e r e  p a r t  o f  a  p a t t e r n  o f  i l l e g a l  
a c t i v i t y .  I n  t h i s  c a s e ,  s u b s e c t i o n  ( e )  p r o v i d e s  t h a t  t h e  
p r i o r  c o n v i c t i o n  may be  c o n s i d e r e d  u n d e r  s u b s e c t i o n  ( c )  
s i n c e  t h e  f i v e - y e a r  p e r i o d  d i d  n o t  b e g i n  u n t i l  1 9 9 0 ,  t h e  
y e a r  t h e  d e f e n d a n t  c o m p l e t e d  t h e  p r o b a t i o n a r y  p e r i o d  on  
t h e  e a r l i e r  a s s a u l t .  A p r o v i s i o n  s i m i l a r  t o  s u b s e c t i o n  
( e )  a p p e a r s  i n  AS 1 2 . 5 5  .rl 45  ( a )  ( 1 ) .  I t  i s  i n t e n d e d  t h a t  
t h e  d e c i s i o n  i n  G r i f f i t h  v .  S t a t e , 6 5 3  P . 2d  1057  ( A l a s k a  
C t .  App .  1 9 8 2 ) ,  i n t e r p r e t i n g  t h e  s c o p e  o f  AS 1 2 . 5 5 . — 
1 4 5 ( a ) ( 1 )  a l s o  a p p l y  i n  i n t e r p r e t i n g  t h e  a p p l i c a t i o n  o f  
s u b s e c t i o n  ( e ) .

AS 1 1 . 5 9 . 0 3 0 ( d )  s p e c i f i e s  how i l l e g a l  a c t i v i t y  t h a t  i s  
u s e d  t o  p r o v e  r a c k e t e e r i n g  i s  e s t a b l i s h e d  i n  a p r o c e e d i n g  
b r o u g h t  u n d e r  t h i s  l e g i s l a t i o n .  I n  a n y  p r o c e e d i n g  a  c e r ­
t i f i e d  j u d g m e n t  o f  c o n v i c t i o n  f o r  t h e  i l l e g a l  a c t i v i t y  
w i l l  a lw a y s  be  s u f f i c i e n t  t o  e s t a b l i s h  t h a t  t h e  i l l e g a l  
a c t i v i t y  o c c u r r e d .  I f  a  c o n v i c t i o n  h a s  n o t  b e e n  o b t a i n e d ,  
t h e  i l l e g a l  a c t i v i t y  may b e  e s t a b l i s h e d  by  p r o o f  b e y o n d  a 
r e a s o n a b l e  d o u b t  i n  a  c r i m i n a l  p r o s e c u t i o n  and  b y  a  p r e ­
p o n d e r a n c e  o f  t h e  e v i d e n c e  i n  a l l  o t h e r  p r o c e e d i n g s .
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ARTICLE 2 .  CRIMES INVOLVING ILLEGALLY
CONTROLLED ENTERPRISES

S e c s .  1 1 . 5 9 . 0 4 0  and  1 1 . 5 9 . 0 5 0 .  ILLEGAL CONTROL OF AN EN­
TERPR ISE  IN  THE F IR S T  AND SECOND DEGREE

AS 1 1 . 5 9 . 0 4 0  a nd  1 1 . 5 9 . 0 5 0  d e f i n e  t h e  o n l y  two c r im e s  
c r e a t e d  b y  t h i s  l e g i s l a t i o n .  The  f i x  s t  d e g r e e  c r im e  i s  an  
u n c l a s s i f i e d  f e l o n y  p u n i s h a b l e  b y  p r e s u m p t i v e  s e n t e n c i n g  
an d  a  maximum s e n t e n c e  o f  30  y e a r s .  A d d i t i o n a l l y ,  t h e  
d e f e n d a n t  w i l l  b e  s u b j e c t  t o  a  maximum $ 7 5 , 0 0 0  f i n e  u n d e r  
AS 1 2 . 5 5 . 0 3 5 ( b ) ( 1 )  i f  t h e  d e f e n d a n t  i s  a  n a t u r a l  p e r s o n .  
I f  a n  o r g a n i z a t i o n  i s  c h a r g e d  u n d e r  t h i s  s e c t i o n ,  a  h i g h e r  
f i n e  may be  im p o s e d  u n d e r  AS 1 2 . 5 5 . 0 3 5 ( c ) .

K e y  t o  b o t h  c r im e s  i s  t h e  r e q u i r e m e n t  t h a t  t h e  d e f e n d a n t  
comm it  a n  a c t  p r o h i b i t e d  b y  AS 1 1 . 5 9 . 0 1 0  o r  a t t e m p t  o r  
s o l i c i t  s u c h  an  a c t .  The  c o v e r a g e  o f  AS 1 1 . 5 9 . 0 1 0  h a s  
b e e n  d i s c u s s e d  xn  t h e  c om m en ta r y  a c c om p a n y in g  t h a t  s e c ­
t i o n .  I f  t h e  s t a t e  c an  o n l y  p r o v e  a  v i o l a t i o n  o f  AS 1 1 . -
5 9 . 0 1 0 ,  t h e  c r im e  w i l l  b e  I l l e g a l  C o n t r o l  o f  an E n t e r p r i s e  
i n  t h e  S e c o n d  D e g r e e ,  a  c l a s s  A f e l o n y .

The  s e c o n d  d e g r e e  c r im e  c a n  b e  a g g r a v a t e d  t o  t h e  m o re  s e ­
r i o u s  f i r s t  d e g r e e  o f f e n s e  d e p e n d i n g  on  t h e  s e r i o u s n e s s  o f  
t h e  i l l e g a l  a c t i v i t y  u s e d  t o  e s t a b l i s h  r a c k e t e e r i n g .  I f  
o n e  o f  t h e  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  was an
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u n c l a s s i f i e d  o r  c l a s s  A f e l o n y  i n  A l a s k a ,  AS 1 1 . 5 9 . -  
0 4 0 ( a ) ( 1 )  p r o v i d e s  C h a t  t h e  f i r s t  d e g r e e  c r im e  h a s  b e e n  
e s t a b l i s h e d .  A d d i t i o n a l l y ,  t h e  c r im e  w i l l  b e  f i r s t  d e c r e e  
u n d e r  AS 1 1 . 5 9 . 0 4 0 ( a ) ( 2 )  i f  on e  o f  t h e  i n s t a n c e s  o f  i l l e ­
g a l  a c t i v i t y  u s e d  t o  e s t a b l i s h  r a c k e t e e r i n g  i s  a c r im e  i n  
A l a s k a  o r  i n  a n o t h e r  j u r i s d i c t i o n  h a v i n g  e l e m e n t s  s i m i l a r  
t o  a c l a s s  A o r  u n c l a s s i f i e d  f e l o n y .  T h i s  p r o v i s i o n  w i l l  
c o v e r  c r im e s  r e p e a l e d  when t h e  r e v i s e d  c r i m i n a l  c o d e  b e ­
came e f f e c t i v e  i n  1 9 8 0 ,  c u r r e n t  c r im e s  i r .  A l a s k a  d e f i n e d  
o u t s i d e  t h e  c r i m i n a l  c o d e ,  and  c r im e s  c o m m i t t e d  i n  o t h e r  
j u r i s d i c t i o n s .  F o r  e x a m p l e ,  i f  i n  1979  t h e  d e f e n d a n t  com­
m i t t e d  c o n d u c t  t h a t  w o u l d  h a v e • c o n s t i t u t e d  M u r d e r  i n  t h ei  y

F i r s t  D e g r e e  u n d e r  t h e  A l a s k a  s t a t u t e  r e p e a l e d  i n  1 9 8 0 ,  
t h e  d e f e n d a n t  c a n  be  c o n v i c t e d  o f  I l l e g a l  C o n t r o l  o f  an  
E n t e r p r i s e  i n  t h e  F i r s t  D e g r e e  p r o v i d e d  t h a t  t h e  o t h e r  
e l e m e n t s  o f  t h a t  c r im e  c a n  be  e s t a b l i s h e d .  S i m i l a r l y ,  i f  
t h e  d e f e n d a n t  c om m i t t e d  c o n d u c t  i n  O r e g o n  t h a t  w o u l d  be  
t h e  e q u i v a l e n t  o f  a c l a s s  A o r  u n c l a s s i f i e d  f e l o n y  i n  
A l a s k a ,  t h e  f i r s t  d e g r e e  c r im e  may a l s o  be  e s t a b l i s h e d .

U n d e r  AS 1 1 . 5 9 . 0 4 0 ( a ) ( 2 ) ,  t h e  e l e m e n t s  o f  t h e  o f f e n s e  n e e d  
o n l y  b e  s i m i l a r  t o  a c u r r e n t  u n c l a s s i f i e d  o r  c l a s s  A f e l o ­
n y  o f f e n s e  i n  A l a s k a .  An i d e n t i c a l  s t a n d a r d  i s  f o l l o w e d  
i n  c a l c u l a t i n g  p r i o r  c o n v i c t i o n s  f o r  p u r p o s e s  o f  p r e s u m p ­
t i v e  s e n t e n c i n g .  AS 1 2 . 5 5 . 1 4 5 ( a ) ( 2 ) .

N o t e  f i n a l l y  t h a t  no  c u l p a b l e  m e n t a l  s t a t e  r e q u i r e m e n t  i s
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s p e c i f i e d  i n  e i t h e r  o f  t h e  two c r i m e s .  C o n s e q u e n t l y ,  t h e  
c r i m i n a l  c o d e ' s  g e n e r a l  r u l e s  on  c u l p a b i l i t y  w i l l  b e  a p ­
p l i c a b l e  and  i t  w i l l  be n e c e s s a r y  t o  e s t a b l i s h  t h a t  c o n ­
d u c t  was e n g ag ed  i n  k n o w i n g l y  and t h a t  t h e  d e f e n d a n t  a c t e d  
r e c L ' l s s s l y  a s  t o  c i r c u m s t a n c e  and  r e s u l t  e l e m e n t s .  
AS 1 , . f» 1 . 6 ' i 0 ( b ) .

S e c .  1 1 . 5 9 . 0 6 0 .  CHARGING UNDERLYING CRIME

T h i s  s e c t i o n  c l a r i f i e s  a n  i s s u e  t h a t  may a r i s e  i n  c h a r g i n g  
a d e f e n d a n t  u n d e r  t h i s  l e g i s l a t i o n .  I f  t h e  p r o s e c u t o r  
d e c i d e s  t o  p r o c e e d  a g a i n s t  t h e ; d e f e n d a n t  f o r  b o t h  a  v i o -  
l a t i o r  .x AS 1 1 . 5 9 . 0 4 0  o r  1 1 . 5 9 . 0 5 C ,  a n d  t h e  u n d e r l y i n g  
i l l e g a l  a c t i v i t y ,  h e  o r  s h e  may do s o  i n  t h e  same c h a r g i n g  
i n s t r u m e n t .  I n  t h e  e v e n t  t h a t  c o n s e c u t i v e  o r  c o n c u r r e n t  
s e n t e n c e s  a x e  n o t  o t h e r w i s e  p r o h i b i t e d ,  t h e y  may b e  a p p r o ­
p r i a t e  i n  c a s e s  w h e r e  t h e  u n d e r l y i n g  c r i m i n a l  a c t i v i t y  i s  
ch. ged  i n  a d d i t i o n  t o  a  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 4 0  o r  1 1 . -  
5 9 . 0 5 0 .  S e e  U n i t e d  S t a t e s  v .  B o v l a n , 6 2 0  F . 2 a  3 5 9 ,  361  
( 2 n d  C i r .  1 9 8 0 )  c e r t ,  d e n i e d ,  4 4 9  U . S .  8 3 3  ( 1 9 8 0 ) .
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ARTICLE 3 .  C IV I L  REMEDIES 

S e c .  1 1 . 5 9 . 0 7 0 .  EFFECT OF CONVICTION ON OTHER PROCEEDINGS

T h i s  s e c t i o n ,  w h i c h  i s  b a s e d  cn  18 U . S . C .  s e c .  1 9 6 4 ,  p re^  
e l u d e s  a d e f e n d a n t  who h a s  b e e n  c o n v i c t e d  u n d e r  AS 1 1 . 5 9 . -  
0 4 0  o r  1 1 . 5 9 . 0 5 0  f r o m  d e n y i n g  t h e  e s s e n t i a l  e l e m e n t s  o f  
t h e  c r im e  i n  s u b s e q u e n t  l i t i g a t i o n .  U n l i k e  t h e  f e d e r a l  
s t a t u t e  w h i c h  o n l y  e s t o p s  t h e  d e f e n d a n t  i n  s u b s e q u e n t  
l i t i g a t i o n  w i t h  t h e  g o v e r n m e n t ,  t h i s  s e c t i o n  e s t o p s  t h e  
d e f e n d a n t  i n  a l l  s u b s e q u e n t  l i t i g a t i o n  w i t h  a n y  p a r t y .  
S i n c e  t h e  d e f e n d a n t ' s  v i o l a t i o p  o f  AS 1 1 . 5 9 . 0 1 0  h a s  a l ­
r e a d y  b e e n  e s t a b l i s h e d  b e y o n d  a r e a s o n a b l e  d o u b t  i n  t h e  
e a r l i e r  c r i m i n a l  p r o s e c u t i o n ,  t h e r e  i s  no  r e a s o n  t o  r e ­
q u i r e  t h e  p l a i n t i f f  i n  a  c i v i l  p r o c e e d i n g  b r o u g h t  a g a i n s t  
t h e  same d e f e n d a n t  t o  r e l i t i g a t e  t h e  b a s i s  o f  t h e  c r i m i n a l  
c o n v i c t i o n .  T h i s  i s  p a r t i c u l a r l y  t h e  c a s e  s i n c e  t h e  b u r ­
d en  o f  t h e  c i v i l  l i t i g a n t  t o  e s t a b l i s h  a v i o l a t i o n  o f  
AS 1 1 . 5 9 . 0 1 0  i s  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  w h i l e  
t h e  g o v e r n m e n t  h a s  a l r e a d y  e s t a b l i s h e d  a  v i o l a t i o n  b e y o n d  
a  r e a s o n a b l e  d o u b t .

S e c .  1 1 . 5 9 . 0 8 0 .  C I V I L  ACTION FOR TREBLE DAMAGES

T h i s  s e c t i o n  c r e a t e s  a c i v i l  a c t i o n  f o r  t r e b l e  damages 
a v a i l a b l e  t o  a n y  p e r s o n ,  i n c l u d i n g  t h e  s t a t e ,  who i s  
i n j u r e d  i n  b u s i n e s s  o r  p r o p e r t y  as  a  r e s u l t  o f  a v i o l a t i o n
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o f  AS 1 1 . 5 9 . 0 1 0 .  T h i s  s e c t i o n  s e r v e s  two p u r p o s e s .  
F i r s t ,  i t  c om p e n s a t e s  t h o s e  who h a v e  b e e n  i n j u r e d  a s  a 
r e s u l t  o f  r a c k e t e e r i n g .  S e c o n d ,  i t  im p o s e s  s e v e r e  f i n a n ­
c i a l  d i s i n c e n t i v e s  o n  p e r s o n s  who v i o l a t e  AS 1 1 . 5 9 . 0 1 0  
t h a t  a r e  o v e r  and a b o v e  a n y  c r i m i n a l  p e n a l t y  t h a t  may be 
im p o s e d  and  a n y  f o r f e i t u r e  t h a t  i s  o r d e r e d .  The  c i v i l  
r e m e d i e s  a u t h o r i z e d  b y  t h i s  s e c t i o n  p r o v i d e  a n o t h e r  p o w e r ­
f u l  d e t e r r e n t  a g a i n s t  p e r s o n s  who may engag e  i n  c o n d u c t  
p r o h i b i t e d  b y  AS 1 1 . 5 9 . 0 1 0 .  The  p l a i n t i f f  i s  o n l y  
r e q u i r e d  t o  e s t a b l i s h  an  i n j u r y  " t o  b u s i n e s s  o r  p r o p e r t y " .  
"An a l l e g a t i o n  o f  c o m m e r c i a l  o r  c o m p e t i t i v e  i n j u r y  i s  n o t  
r e q u i r e d . . . . "  B e n n e t t  v .  B e r g , 6 3 5  F . 2 d  1053  ( S t h  C i r .  
1 9 8 2 ) ,  c e r t ,  d e n i e d , 104  "S .C t .  5 2 7  ( 1 9 8 3 ) .

A s sum ing  t h a t  a v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0  c a n  b e  e s t a b ­
l i s h e d ,  t h e r e  i s  n o  r e q u i r e m e n t  t h a t  t h e  p l a i n t i f f  a d d i ­
t i o n a l l y  show t h a t  t h e  i n j u r y  t o  h i s  b u s i n e s s  o r  p r o p e r t y  
was c a u s e d  b y  t h e  d e f e n d a n t ' s  r a c k e t e e r i n g ,  a s  o p p o s e d  t o  
t h e  i l l e g a l  a c t i v i t y  t h a t  was u s e d  t o  e s t a b l i s h  
r a c k e t e e r i n g  u n d e r  AS 1 1 . 5 9 . 0 2 0 .  T h i s  n e b u l o u s  and  a r t i ­
f i c i a l  d i s t i n c t i o n  h a s  b e e n  r e c o g n i z e d  i n  a  f ew  r e c e n t  
c a s e s  i n t e r p r e t i n g  t h e  f e d e r a l  l aw .  b u t  i t  i s  s p e c i f i c a l l y  
r e j e c t e d  h e r e  as  b e i n g  c o n t r a r y  t o  t h e  i n t e n t  o f  t h i s  l e g ­
i s l a t i o n .  See  B a n k e r s  T r u s t  C'c. v .  R h o a d e s , 53  U . S . L .W .  
2 0 6 3  ( 2 d .  C i r .  J u l y  2 6 ,  1 9 8 4 ) ;  Moss  v .  M o rg an  S t a n l e y
I n c . , 5 5 3  F . S u p p .  1 34 7  ( S . D .  N . Y .  1 9 8 3 ) ,  c e r t ,  d e n i e d ,  104 
S . C t .  1 2 8 0  ( 1 9 8 4 ) .
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U n l i k e  a c r i m i n a l  p r o s e c u t i o n  u n d e r  t h i s  l e g i s l a t i o n  w h e r e  
t h e  p r o o f  r e q u i r e d  t o  e s t a b l i s h  a v i o l a t i o n  mus t  be  b e y o n d  
a r e a s o n a b l e  d o u b t ,  t h e  e l e m e n t s  o f  a c i v i l  a c t i o n  b r o u g h t  
u n d e r  t h i s  s e c t i o n  n e e d  o n l y  be  e s t a b l i s h e d  b y  a p r e p o n ­
d e r a n c e  o f  t h e  e v i d e n c e .  S e e  U n i t e d  S t a t e s  v .  C a n e t t o , 
5 0 2  F . 2 d  1 3 5 1 ,  1 3 5 7  ( 7 t h  C i r .  1 9 7 4 ) ,  c e r t . d e n i e d , 4 2 0  
U . S .  9 2 5  ( 1 9 7 5 ) ;  He rman S MacLean  v .  H u d d l e s t o n , 51
U . S . L . W .  4 0 9 9  ( J a n .  2 4 ,  1 9 8 3 ) .  As p r e v i o u s l y  d i s c u s s e d ,
t h e r e  i s  n o  r e q u i r e m e n t  t h a t  t h e  d e f e n d a n t  be  shown t o  b e  
a p a r t  o f  " o r g a n i z e d  c r i m e . "

AS 1 1 . 5 9 . 0 8 0  d o e s  n o t  r e q u i r e  t h a t  a c r i m i n a l  p r o s e c u t i o n  
a g a i n s t  t h e  d e f e n d a n t  b e : i n s t i t u t e d  o r  s u c c e s s f u l l y  com­
p l e t e d  a s  a p r e r e q u i s i t e  f o r  a p e r s o n  t o  b r i n g  a p r i v a t e  
c a u s e  o f  a c t i o n .  C o n s e q u e n t l y ,  i t  i s  t h e  i n t e n t  o f  t h i s  
l e g i s l a t i o n  t o  s p e c i f i c a l l y  r e j e c t  a r e c e n t  c o n t r a r y  
i n t e r p r e t a t i o n  o f  t h e  s i m i l a r  f e d e r a l  l a w .  See  S e d im a , 
S . F . R . L .  v .  Im r e y  C o . , 5 3  U . S . L . W .  2 0 6 3  ( 2 d  C i r .  Aug . 7 ,  
1 9 8 4 ) .  H ow ev e r ,  i f  a  c r i m i n a l  p r o s e c u t i o n  i s  f i r s t  s u c ­
c e s s f u l l y  b r o u g h t ,  AS 1 1 . 5 9 . 0 7 0  p r e v e n t s  t h e  d e f e n d a n t  
f r o m  d e n y i n g  t h e  e s s e n t i a l  a l l e g a t i o n s  o f  t h e  c r im e  i n  a 
s u b s e q u e n t  c i v i l  a c t i o n .

I n  a d d i t i o n  t o  a l l o w i n g  a c i v i l  c a u s e  c f  a c t i o n  f o r  t r e b l e  
d am ag e s ,  t h i s  l e g i s l a t i o n  a u t h o r i z e s  a c o u r t  t o  g r a n t  a  
w id e  v a r i e t y  o f  e q u i t a b l e  r e l i e f  i n  c o n n e c t i o n  w i t h  an  
a c t i o n  b r o u g h t  u n d e r  t h i s  s e c t i o n .  The  p e r s o n  may o b t a i n
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a r e s t r a i n i n g  o r d e r  t o  p r e v e n t  f u t u r e  v i o l a t i o n s  o f  
AS 1 1 . 5 9 . 0 1 0 ,  a s  w e l l  a s  r e s t r i c t i o n s  on  t h e  c o n d u c t  o f  
t h e  e n t e r p r i s e ,  i n c l u d i n g  i t s  d i s s o l u t i o n  o r  r e o r g a n i z a ­
t i o n .  S ee  AS 1 1 . 5 9 . 1 0 0 .

S e c .  1 1 . 5 9 . 0 9 0 .  PROPERTY SUBJECT TO FORFEITURE

One o f  t h e  p r i n c i p a l  g o a l s  o f  t h e  f e d e r a l  l a w  u p o n  w h i c h  
t h i s  l e g i s l a t i o n  i s  b a s e d  was t o  r em o v e  t h e  p r o f i t  f r o m  
c r i m i n a l  a c t i v i t y  " b y  s e p a r a t i n g  t h e  r a c k e t e e r  f r o m  t h e  
d i s h o n e s t  g a i n . "  R u s s e l l o  v .  U n i t e d  S t a t e s , 104 S . C t .  
2 9 6 ,  3 0 3  ( 1 9 8 3 ) .  The m e c h a n i sm  p s e d  t o  a c c o m p l i s h  t h a t  
g o a l  was t h e  a d o p t i o n  o f r an  e f f e c t i v e  f o r f e i t u r e  l a w .  A 
s i m i l a r  a p p r o a c h  i s  t a k e n  i n  t h i s  l e g i s l a t i o n ,  w i t h  t h i s  
s e c t i o n  p r o v i d i n g  t h a t  p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  
AS 1 1 . 5 9 . 0 1 0  i s  s u b j e c t  t o  f o r f e i t u r e .  The p r o c e d u r e s  
s p e c i f y i n g  hew t h e  p r o p e r t y  i s  f o r f e i t e d  a p p e a r  i n  s e c t i o n  
3 o f  t h i s  l e g i s l a t i o n  d i s c u s s e d  i n f r a .  The t e rm  " p r o p e r ­
t y "  i s  d e f i n e d  i n  AS 1 1 . 5 9 . 9 0 0 ( 2 )  t o  mean " a n y  t h i n g  o f  
v a l u e ,  i n c l u d i n g  r e a l  o r  p e r s o n a l  p r o p e r t y ,  c l a im s  a g a i n s t  
o r  i n t e r e s t s  i n  b u s i n e s s  o r  p r o p e r t y ,  c o n t r a c t u a l  r i g h t s ,  
s e c u r i t i e s ,  i n c om e ,  p r o f i t s ,  o r  a n y  o t h e r  b u s i n e s s  o r  f i ­
n a n c i a l  i n t e r e s t . "  The  k e y  t o  t h e  d e f i n i t i o n  i s  t h a t  t h e  
i t e m ,  c l a i m ,  i n t e r e s t  o r  r i g h t  m u s t  b e  a  t h i n g  o f  v a l u e .

A l s o  c o v e r e d  by  t h i s  f o r f e i t u r e  p r o v i s i o n  a r e  t h e  p r o c e e d s  
o f  p r o p e r t y ,  i n c l u d i n g  p r o f i t s  a c q u i r e d  f r o m  a v i o l a t i o n



o f  AS 1 1 . 5 9 . 0 1 0 .  I n  R u s s e l l o  v .  U n i t e d  S t a t e s , 104  S . C t .  
2 9 6 ,  301  ( 1 9 8 3 ) ,  t h e  Sup reme  C o u r t  s t r e s s e d  t h e  im p o r t a n c e  
o f  c o v e r i n g  p r o f i t s  d e r i v e d  f r o m  r a c k e t e e r i n g  u n d e r  a f o r ­
f e i t u r e  s t a t u t e s .

F o r f e i t u r e  o f  an  i n t e r e s t  i n  an  i l l e g i t i m a t e  
a s s o c i a t i o n - i n - f a c t  o r d i n a r i l y  w o u ld  be  o f  l i t ­
t l e  u s e  b e c a u s e  an  a s s o c i a t i o n  o f  t h a t  k i n d  
r a r e l y  h a s  i d e n t i f i a b l e  a s s e t s ;  i n s t e a d ,  p r o ­
c e e d s  o r  p r o f i t s  u s u a l l y  a r e  d i s t r i b u t e d  im m ed i ­
a t e l y .  Thus  c o n s t r u i n g  [ t h e  f e d e r a l  f o r f e i t u r e  
s t a t u t e ]  t o  r e a c h  o n l y  i n t e r e s t s  i n  an  e n t e r ­
p r i s e  w o u l d  b l u n t  t h e  e f f e c t i v e n e s s  o f  t h e  p r o ­
v i s i o n  i n  c o m b a t t i n g  i l l e g i t i m a t e  e n t e r p r i s e s ,  
a n d  w o u l d  mean t h a t  " [ w j h o l e  a r e a s  o f  o r g a n i z e d  
c r i m i n a l  a c t i v i t y  w o u l d  b e  p l a c e d  b e y o n d "  t h e  
r e a c h  o f  t h e  s t a t u t e .  U n i t e d  S t a t e s  v .  
T u r k e t t e ,  4 5 2  U . S .  a t  5 8 9 .  ; f

U n d e r  AS 1 1 . 5 9 . 0 9 0 ( 1 ) ,  p r o p e r t y  i s  s u b j e c t  t o  f o r f e i t u r e  
i f  i t  was a c q u i r e d  o r  m a i n t a i n e d  i n  v i o l a t i o n  o f ,  o r  i n  
t h e  c o u r s e  o f  v i o l a t i n g ,  A.S 1 1 . 5 9 . 0 1 0 .  Thus t h e  d e f e n ­
d a n t ' s  i n t e r e s t  i n  t h e  e n t e r p r i s e  i t s e l f  i s  s u b j e c t  t o  
f o r f e i t u r e  i f  i t  was a c q u i r e d  i n  v i o l a t i o n  o f  AS 1 1 . -
5 9 . 0 1 0 .  F o r  e x a m p l e ,  i f  t h e  d e f e n d a n t  a c q u i r e d  a b u s i n e s s  
t h r o u g h  r a c k e t e e r i n g ,  t h a t  b u s i n e s s  w i l l  be f o r f e i t e d  t o  
t h e  s t a t e .  M o r e o v e r ,  p r o p e r t y  s u c h  a s  f i r e a r m s  and  a u t o ­
m o b i l e s  i s  s u b j e c t  t o  f o r f e i t u r e  i f  a c q u i r e d  i n  t h e  c o u r s e  
o f  v i o l a t i n g  AS 1 1 . 5 9 . 0 1 0 .  E v en  i f  t u c h  p r o p e r t y  i s  n e v e r  
a c t u a l l y  u s e d  a s  p a r t  o f  t h e  i l l e g a l  a c t i v i t y ,  i t  i s  s u b ­
j e c t  t o  f o r f e i t u r e  i f  i t  was i n t e n d e d  t o  be u s e d  t o  c o n ­
d u c t  o r  f a c i l i t a t e  i l l e g a l  a c t i v i t y ,  o r  t o  f u r t h e r  t h e  
g o a l s  o f  t h e  e n t e r p r i s e .
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AS 1 1 . 5 9 . 0 9 0 ( 2 )  s u b j e c t s  t o  f o r f e i t u r e  a n y  p r o p e r t y  u s e d  
o r  i n v e s t e d  i n  v i o l a t i o n  o f ,  o r  i n  t h e  c o u r s e  o f  v i o l a t ­
i n g ,  AS 1 1 . 5 9 . 0 1 0 .  T h i s  p a r a g r a p h  i n  p a r t  p e r m i t s  t h e  
f o r f e i t u r e  o f  p r o p e r t y  o b t a i n e d  t h r o u g h  r a c k e t e e r i n g  t o  
o b t a i n  an  i n t e r e s t  i n  an  e n t e r p r i s e  o r  t o  r u n  an e n t e r ­
p r i s e .  T h i s  p a r a g r a p h  a l s o  c o v e r s  p r o p e r t y  t h a t  may n o t  
h a v e  b e e n  o r i g i n a l l y  d e r i v e d  f r o m  r a c k e t e e r i n g ,  b u t  i s  
n o n e t h e l e s s  a c t u a l l y  u s e d  i n  t h e  c o u r s e  o f  v i o l a t i n g  
AS 1 1 . 5 9 . 0 1 0 .  P r o p e r t y  s u c h  a s  f i r e a r m s ,  a u t o m o b i l e s ,  
c a s h  r e c e i p t s  o b t a i n e d  w h i l e  r u n n i n g  t h e  e n t e r p r i s e ,  o r  
o t h e r  b u s i n e s s  e q u ip m en t  o r  s u p p l i e s  a r e  t h u s  s u b j e c t  t o  
f o r f e i t u r e .  ; I

F i n a l l y ,  AS 1 1 . 5 9 . 0 9 0 ( 3 )  c o v e r s  p r o p e r t y ,  o r  i t s  p r o c e e d s ,  
t h a t  i s  d e r i v e d  f r o m  r a c k e t e e r i n g  ( i . e . ,  f r o m  a p a t t e r n  o f  
i l l e g a l  a c t i v i t y )  w i t h o u t  t h e  r e q u i r e m e n t  t h a t  some e n t e r ­
p r i s e  a c t u a l l y  be  t a k e n  o v e r .  Thus  i f  t h e  scheme i s  
s t o p p e d  b e f o r e  i t  c an  i n f i l t r a t e  a  l e g i t i m a t e  b u s i n e s s ,  
t h e  i l l e g i t i m a t e  g a i n s  f r o m  t h e  r a c k e t e e r i n g  a r e  n o n e t h e ­
l e s s  s u b j e c t  t o  f o r f e i t u r e ,  e v e n  t h o u g h  t h e  d e f e n d a n t s  a r e  
n o t  s u b j e c t  t o  t h e  s e v e r e  c r i m i n a l  p e n a l t i e s  p r o v i d e d  u n ­
d e r  AS 1 1 . 5 9 . 0 4 0  an d  1 1 . 5 9 . 0 5 0 .  B e c a u s e  i t  i s  i m p o r t a n t  
t o  t a k e  away t h e  p r o f i t  m o t i v e  e x i s t i n g  i n  r e p e a t e d  c r i m i ­
n a l  a c t i v i t y ,  AS 1 1 . 5 9 . 0 9 0  h a s  b e e n  i n c l u d e d  i n  t h i s  b i l l .
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S e c .  1 1 . 5 9 . 1 0 0 .  INJUNCTIVE REL IEF

T h i s  s e c t i o n  p r o v i d e s  a m e ch an i sm  t o  i n s u r e  t h a t  e q u i t a b l e  
r e l i e f  c an  be  o b t a i n e d  t o  m i n im i z e  t h e  h a rm  c a u s e d  by  
r a c k e t e e r i n g  a s  w e l l  a s  t o  p r e s e r v e  Che a s s e t s  o f  t h e  d e ­
f e n d a n t  f o r  f u t u r e  r e c o v e r y  i n  t h e  c o n t e x t  o f  c i v i l  r e c o v ­
e r y ,  a c r i m i n a l  f i n e ,  o r  a f o r f e i t u r e .  The t y p e  o f  e q u i ­
t a b l e  r e l i e f  a u t h o r i z e d  b y  t h i s  s e c t i o n  d epend s  on  t h e  
s t a g e  o f  t h e  l i t i g a t i o n  i n  w h i c h  i t  i s  s o u g h t  and  who i s  
r e q u e s t i n g  t h e  r e l i e f .  S u b s e c t i o n  ( a )  a p p l i e s  t o  r e l i e f  
t h a t  i s  s o u g h t  b e f o r e  an  a c t i o n  u n d e r  t h i s  l e g i s l a t i o n  i s  
a c t u a l l y  f i l e d  and  may o n l y  be s o u g h t  b y  t h e  a t t o r n e y  g e n ­
e r a l .  S u b j e c t i o n  ( b )  a p p l i e s  t o  r e l i e f  t h a t  may be  g r a n ­
t e d  o n c e  an  a c t i o n  i s  f i l e d .  T h i s  r e l i e f  may be  s o u g h t  by  
e i t h e r  t h e  a t t o r n e y  g e n e r a l  o r  a c i v i l  p l a i n t i f f .  S ub ­
s e c t i o n  ( c )  a p p l i e s  t o  e q u i t a b l e  r e l i e f  t h a t  may be  g r a n ­
t e d  o n c e  an  a c t i o n  i s  s u c c e s s f u l l y  c o n c l u d e d .  The  r e l i e f  
may be  s o u g h t  i n  c o n n e c t i o n  w i t h  e i t h e r  a c i v i l  o r  c r i m i ­
n a l  p r o c e e d i n g  a u t h o r i z e d  b y  t h i s  l e g i s l a t i o n .

I n  r e f e r e n c e  t o  e q u i t a b l e  r e l i e f  t h a t  may be  s o u g h t  i n  
c o n j u n c t i o n  w i t h  a c i v i l  p r o c e e d i n g ,  t h i s  s e c t i o n  i s  s u b ­
j e c t  t o  due p r o c e s s  r e q u i r e m e n t s  g o v e r n i n g  e q u i t a b l e  r e ­
l i e f .  U n i t e d  S t a t e s  v .  C a p p e t t o , 5 0 2  F . 2 d  1 3 5 1 ,  1358  ( 7 t h  
C i r .  1 9 7 4 ) ,  c e r t ,  d e n i e d , 4 2 0  U . S .  9 2 5  ( 1 9 7 5 ) .  The  p e r s o n  
s e e k i n g  t h e  i n j u n c t i o n  m u s t  show some p o t e n t i a l  i n j u r y ,  
b u t  n e e d  n o t  show " i r r e p a r a b l e  i n j u r y  o t h e r  t h a n  t h e
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i n j u r y  co t h e  p u b l i c  w h i c h  [ i s ]  i n h e r e n t  i n  t h e  c o n d u c t  
made u n l a w f u l . . . . "  C a p p e t t o , 5 0 2  F . 2 d  a t  1 3 5 8 - 5 9 .  The
b r e a d t h  o f  t h e  e q u i t a b l e  r e l i e f  a u t h o r i z e d  b y  t h i s  a c t i o n  
e v i d e n c e s  t h e  c o n c e r n  o f  t h i s  l e g i s l a t i o n  t h a t  t h e  p l a i n ­
t i f f ' s  r i g h t  t o  r e c o v e r y  c o u l d  be  s e r i o u s l y  im p a i r e d  by  
t h e  c o n c e a lm e n t ,  d i s p o s a l ,  o r  r e m o v a l  f r o m  t h e  j u r i s d i c ­
t i o n  o f  t h e  p r o p e r t y  a t  i s s u e .

I n  r e f e r e n c e  t o  e q u i t a b l e  r e l i e f  s o u g h t  i n  c o n j u n c t i o n  
w i t h  a c r i m i n a l  p r o s e c u t i o n ,  no p r e s e i z u r e  h e a r i n g  i s  
r e q u i r e d  i f  t h e  i n j u n c t i o n  i s  n e c e s s a r y  t o  a c h i e v e  im p o r ­
t a n t  g o v e r n m e n t a l  p u r p o s e s . P r e s e i z u r e  n o t i c e  m i g h t  d e ­
f e a t  t h e  p u r p o s e s  o f  t h i s  s e c t i o n .  M o r e o v e r ,  t h e  i n j u n c ­
t i o n  i s  i n i t i a t e d  b y  g o v e r n m e n t  o f f i c i a l s  r a t h e r  t h a n  p r i ­
v a t e  p a r t i e s .  U n i t e d  S t a t e s  v .  S p i l o t r o , 6 8 0  F . 2 d  6 1 2 ,  
6 1 7  ( 9 t h  C i r .  1 9 8 2 ) .  Due p r o c e s s  r e q u i r e m e n t s  a r e  s a t ­
i s f i e d  b y  a  p r o m p t  p o s t s e i z u r e  h e a r i n g  o n c e  t h e  i n j u n c t i o n  
h a s  b e e n  e n t e r e d .  S p i l o t r o  6 8 0  F . 2 d  at: 6 1 7 .  I t  i s  w i t h i n  
t h e  d i s c r e t i o n  o f  t h e  s u p e r i o r  c o u r t  t o  c o n t i n u e  t h e  i n ­
j u n c t i o n  i f  i t  i s  s a t i s f i e d  t h a t  t n e r e  i s  p r o b a b l e  c a u s e  
t o  b e l i e v e  t h a t  t h e  d e f e n d a n t  i s  g u i l t y  o f  v i o l a t i n g  
AS 1 1 . 5 9 . 0 4 0  o r  1 1 . 5 9 . 0 5 0  and  t h a t  t h e  p r o p e r t y  a t  i s s u e  
i n  t h e  i n j u n c t i o n  i s  s u b j e c t  t o  f o r f e i t u r e  u n d e r  AS 1 1 . -  
5 9 . 0 9 0 .  U n i t e d  S t a t e s  v .  S p i l o t r o , 6 8 0  F . 2 d  6 1 2 ,  6 1 8  ( 9 t h  
C i r .  1 9 8 2 ) ;  U n i t e d  S t a t e s  v .  L o n g , 6 5 4  F . 2 d  9 1 1 ,  9 1 5  ( 3 r d  
C i r .  1 9 8 1 ) .  " I t  i s  n o t  n e c e s s a r y  t h a t  t h e  h e a r i n g  d u p l i ­
c a t e  t h e  c r i m i n a l  t r i a l . "  The p r o s e c u t i o n  i s  r e q u i r e d
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o n l y  Co e s t a b l i s h  Che p r o b a b i l i t y  t h a t  Che d e f e n d a n t  w i l l  
b e  c o n v i c t e d  and  p r o p e r t i e s  w i l l  b e  s u b j e c t  t o  f o r f e i t u r e .  
S p i l o t r o , 6 8 0  F . 2 d  a t  6 1 8 .  The l i k e l i h o o d  o f  c o n v i c t i o n  
may be  e s t a b l i s h e d  b y  s u c h  e v i d e n c e  a s  t e s t i m o n y  o f  l a w  
e n f o r c e m e n t  o f f i c i a l s  c o n c e r n i n g  t h e  s o u r c e s  o f  d e f e n d ­
a n t ' s  in c om e  and  t h e  l e g a l i t y  o f  t h a t  i n c om e .  S e e  L o n g ,  
6 5 4  F . 2d  a t  9 1 5 .

S e c . 1 1 . 5 9 . 1 1 0 .  C I V I L  INVEST IGATIVE DEMAND

T h i s  s e c t i o n ,  w h i c h  i s  b a s e d  on  18 U . S . C .  s e c .  1 9 6 8  p r o ­
v i d e s  t h e  s t a t e  w i t h  t h e  n e c e s s a r y  m ech an i sm  t o :  i n s u r e  
t h a t  i n v e s t i g a t i o n s  i n t o  s u s p e c t e d  c r i m i n a l  o r  c i v i l  v i o ­
l a t i o n s  o f  t h i s  l e g i s l a t i o n  c a n  b e  c o m p l e t e d  s u c c e s s f u l l y .  
The p r o v i s i o n s  a r e  l a r g e l y  s e l f  e x p l a n a t o r y ,  and  c o n s i d e r ­
i n g  t h a t  no  a p p e l l a t e  c a s e s  h a v e  a r i s e n  u n d e r  t h e  s i m i l a r  
f e d e r a l  s t a t u e  i n  t h e  14 y e a r s  s i n c e  e n a c tm e n t ,  t h e  p r o ­
v i s i o n s  o f  t h i s  s e c t i o n  w i l l  a p p a r e n t l y  p r e s e n t  n o  p r o b ­
l em s  i n  a d m i n i s t r a t i o n .

S e c .  1 1 . 5 9 . 1 2 0 ,  ATTEMPT OR SOL IC ITAT IO N  TO VIOLATE 
AS 1 1 . 5 9 . 0 1 0

T h i s  s e c t i o n  i s  i n c l u d e d  s o l e l y  f o r  d r a f t i n g  c o n v e n i e n c e  
t o  i n s u r e  t h a t  t h e  q u o t e d  p h r a s e  d o e s  n o t  h a v e  t o  be  r e ­
p e a t e d  i n  t h e  n um e ro u s  r e f e r e n c e s  i n  AS 1 1 . 5 9 . 0 7 0  
1 1 . 5 9 . 1 2 0  t h a t  d e p en d  on  e s t a b l i s h i n g  a v i o l a t i o n  o f

-30-



AS 1 1 .59.010.

ARTICLE 4 .  GENERAL PROVIS IONS 

S e c .  1 1 . 5 9 . 9 0 0 .  D EF IN IT IONS

T h i s  s e c t i o n  d e f i n e s  two k e y  t e rm s  t h a t  a r e  u s e d  t h r o u g h ­
o u t  t h i s  c h a p t e r ,  " e n t e r p r i s e "  a nd  " p r o p e r t y . "

( 1 )  E n t e r p r i s e : To comm it  a n y  o f  t h e  t h r e e  p r o h i b ­
i t e d  a c t s  d e s c r i b e d  i n  AS 1 1 . 5 9 . 0 1 0  an  " e n t e r p r i s e "  m u s t  
b e  i n v o l v e d .  T h i s  s e c t i o n  d e f i n e s  t h a t  t e rm .  T h e . d e f i n i ­
t i o n  i s  n o t  l i m i t e d  t o  t h o s e  e x am p l e s  s p e c i f i c a l l y  l i s t e d ,  
b u t  i s  m e r e l y  i l l u s t r a t i v e .  S ee  Un i t e d  S t a t e s  v .  H u b e r , 
6 0 3  F . 2 d  3 8 7 ,  3 9 4  ( 2 d  C i r .  1 9 7 9 ) ,  c e r t ,  d e n i e d , 4 4 4  U . S .  
1 0 3 5  ( 1 9 8 0 ) .  " T h e r e  i s  no  r e s t r i c t i o n  u p on  t h e  a s s o c i a ­
t i o n s  em b r a c e d  b y  t h e  d e f i n i t i o n :  an  e n t e r p r i s e  i n c l u d e s
a n y  u n i o n  o r  g r o u p  o f  i n d i v i d u a l s  a s s o c i a t e d  i n  f a c t " .  
U n i t e d  S t a t e s  v .  T u r k e t t e , 4 5 2  U . S .  5 7 6 ,  5 8 0  ( 1 9 8 0 ) .

T he  d e f i n i t i o n  s p e c i f i c a l l y  i n c l u d e s  l e g a l  a s  w e l l  a s  i l ­
l e g a l  e n t i t i e s .  S e e  U n i t e d  S t a t e s  v .  T u r k e t t e , 4 5 2  U . S .  
5 7 6  ( 1 9 8 0 ) ;  s e e  a l s o  U n i t e d  S t a t e s  v .  G r i f f i n , 6 6 0  F . 2 d  
9 9 6  ( 4 t h  C i r .  1 9 8 1 ) ,  c e r t ,  d e n i e d  102  S . C t .  1 0 2 9  ( 1 9 8 2 ) .  
T h e r e  i s  n o  r e q u i r e m e n t  t h a t  t h e  m em be r sh ip  o f  t h e  e n t e r ­
p r i s e  r e m a i n  s t a t i c  t h r o u g h o u t  i t s  e x i s t e n c e .  See  U n i t e d  
S t a t e s  v .  C l e m o n e s , 5 7 7  F . 2 d  1 2 4 7 ,  1 2 5 3 ,  m o d i f i e d , 5 8 2
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F . 2 d  1 3 7 3  ( 5 t h  C i r .  1 9 7 8 ) ,  c e r t ,  d e n i e d , 4 4 5  U . S .  9 2 7  
( 1 9 8 0 ) .  F u r t h e r ,  t h e  d e f i n i t i o n  o f  e n t e r p r i s e  i s  b r o a d  
en ough  t o  i n c l u d e  a s i n g l e - p e r s o n  e n t e r p r i s e .  S e e  U n i t e d  
S t a t e s  v .  H a r t l e y , 6 7 8  F . 2 d  9 6 1 ,  9 8 9  ( 1 1 t h  C i r .  1 9 8 2 ) ,  
c e r t ,  d e n i e d , 1 03  S . C t .  8 3 4  ( 1 9 8 3 ) ;  U n i t e d  S t a t e s  v .
B e n n y , 5 5 9  F . S u p p .  2 6 4 ,  2 6 6 - 7 1  ( N .D .  C a l .  1 9 8 3 ) .

The  f e d e r a l  d e f i n i t i o n  o f  e n t e r p r i s e  h a s  b e en  i n t e r p r e t e d  
o n  n um e ro u s  o c c a s i o n s  t o  a p p l y  t o  c o m m e r c i a l  e n t i t i e s ,  
b e n e v o l e n t  o r g a n i z a t i o n s ,  and  g o v e r n m e n t a l  e n t i t i e s .  T h i s  
l e g i s l a t i o n  i n t e n d s  t o  a d o p t  t h e  f e d e r a l  a p p r o a c h  o f  
b r o a d l y  i n t e r p r e t i n g  t h e  d e f i n i t i o n  o f  e n t e r p r i s e -  a s  i l ­
l u s t r a t e d  b y  s u c h  c a s e s  a s  U n i t e d  S t a t e s  v .  W e i sm a n , 6 2 4  
F .  2 d  1 1 1 8 ,  1 1 2 0  ( 2 d  C i r . )  c e r t ,  d e n i e d , 4 4 9  U . S .  871
( 1 9 8 0 ) ;  U n i t e d  S t a t e s  v .  P r o v e n z a n o , 6 8 8  F . 2 d  1 9 4 ,  1 9 9 - 2 0 0  
( 3 r d  C i r . ) ,  c e r t ,  d e n i e d , 4 5 9  U . S ,  1071 ( 1 9 8 2 ) ;  U n i t e d
S t a t e s  v .  T h om p so n , 6 8 5  F . 2 d  9 9 3 ,  9 9 4 - 9 5  ( 6 t h  C i r . ) ,  c e r t . 
d e n i e d , 4 5 9  U . S .  1 0 7 2  ( 1 9 8 2 ) ;  U n i t e d  S t a t e s  v .  L o n g , 651 
F . 2 d  2 3 9 ,  2 4 1  ( 4 t h  C i r . ) ,  c e r t ,  d e n i e d , 4 5 4  U . S .  8 9 6
( 1 9 8 1 ) ;  U n i t e d  S t a t e s  v .  S t r a t t o n , 6 4 9  F . 2 d  1 0 6 6 ,  1 0 7 4 - 7 5  
( 5 t h  C i r .  1 9 8 0 )  a nd  c a s e s  c i t e d  a p p r o v i n g l y  t h e r e i n ;  U n i t ­
e d  S t a t e s  v .  G r z y w a c z , 6 0 3  F . 2 d  6 8 2 ,  6 8 5 - 8 7  ( 7 t h  C i r .
1 9 7 9 ) ,  c e r t ,  d e n i e d , 4 4 6  U . S .  9 3 5  ( 1 9 8 0 ) ;  U n i t e d  S t a t e s  v .  
D o z i e r , 6 7 2  F . 2 d  531  , 5 4 3  a n d  n .  8 ( 5 t h  C i r . )  c e r t .
d e n i e d , 4 5 9  U . S .  9 4 3  ( 1 9 8 2 ) ;  U n i t e d  S t a t e s  v .  B a g a r i c , 7 0 6
F . 2 d  42  ( 2 d  C i r . ) ,  c e r t ,  d e n i e d ,  104  S . C t .  2 8 3  ( 1 9 8 3 ) .
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E s t a b l i s h i n g  a  p a t t e r n  o f  r a c k e t e e r i n g  i s  n o t  a u t o m a t i ­
c a l l y  s u f f i c i e n t  b y  i t s e l f  t o  e s t a b l i s h  t h e  e x i s t e n c e  o f  
a n  e n t e r p r i s e .  " W h i l e  t h e  p r o o f  u s e d  t o  e s t a b l i s h  t h o s e  
s e p a r a t e  e l e m e n t s  may i n  a p a r t i c u l a r  c a s e  c o a l e s c e ,  p r o o f  
o f  o n e  d o e s  n o t  n e c e s s a r i l y  e s t a b l i s h  t h e  o t h e r .  The  ' e n ­
t e r p r i s e '  i s  n o t  t h e  ' p a t t e r n  o f  r a c k e t e e r i n g  a c t i v i t y ' ;  
i t  i s  an  e n t i t y  s e p a r a t e  a nd  a p a r t  f r o m  t h e  p a t t e r n  o f  
a c t i v i t y  i n  w h i c h  i t  e n g a g e s . "  U n i t e d  S t a t e s  v .  T u r k e t t e , 
4 5 2  U . S .  a t  5 8 3 - 8 5 .  S e e  g e n e r a l l y  Un i t e d  S t a t e s  v .  
M a z z e i , 7 0 0  F . 2 d  8 5 ,  8 7 - 9 0  ( 2 d  C i r . ) ,  c e r t . d e n i e d , 103
S . C t .  2 1 2 4  ( 1 9 8 3 ) ;  U n i t e d  S t a t e s  v .  C a g n i n a , 6 9 7  F . 2 d  9 1 5 ,  
921  ( 1 1 t h  C i r . ) ,  c e r t ,  d e n i e d ,  104  S . C t .  175 ( 1983 ) ? .

( 2 )  P r o p e r t y : T h i s  d e f i n i t i o n  w i l l  b e  o f  p r i m a r y
im p o r t a n c e  i n  a p p l y i n g  t h e  f o r f e i t u r e  p r o v i s i o n s  i n  s e c .  3 
o f  t h e  b i l l .  T h o s e  f o r f e i t u r e  p r o v i s i o n s  a p p l y  t o  p r o p e r ­
t y  and  p r o c e e d s  o f  p r o p e r t y  a c q u i r e d ,  m a i n t a i n e d ,  u s e d ,  
i n v e s t e d ,  o r  d e r i v e d  f r o m  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0 .  C on ­
s i s t e n t  w i t h  t h e  r e c e n t  d e c i s i o n  o f  t h e  Sup reme C o u r t  i n  
R u s s e l l o  v .  U n i t e d  S t a t e s , 104 S . C t .  2 9 6 ,  t h e  d e f i n i t i o n  
o f  p r o p e r t y  s p e c i f i c a l l y  i n c l u d e s  p r o f i t s .

S e c t i o n  3 .  F o r f e i t u r e s

T h i s  s e c t i o n  o f  t h e  b i l l  h a s  two r e l a t e d  p u r p o s e s .  F i r s t ,  
i t  s p e c i f i e s  t h e  p r o c e d u r e s  a p p l i c a b l e  t o  t h e  f o r f e i t u r e  
o f  p r o p e r t y  a u t h o r i z e d  b y  t h i s  l e g i s l a t i o n  i n
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AS 1 1 . 5 9 . 0 9 0 .  S e c o n d l y ,  i t  e f f e c t i v e l y  c o n s o l i d a t e s  many 
s t a t e  f o r f e i t u r e  p r o c e d u r e s  i n  a s i n g l e  new a r t i c l e  add ed  
t o  AS 9 .  T h i s  c o n s o l i d a t i o n  c f  s t a t e  f o r f e i t u r e  p r o c e ­
d u r e s  w i l l  m i n im i z e  t h e  p o s s i b i l i t i e s  o f  u n i n t e n d e d  i n c o n ­
s i s t e n c i e s  i n  c o v e r a g e  and  r e d u c e  t h e  v o l u m e  o f  l a w s  t h a t  
a r e  r e q u i r e d  w h e n e v e r  f o r f e i t u r e  i s  a u t h o r i z e d .  A d d i t i o n ­
a l l y ,  s i n c e  many i n s t a n c e s  o f  r a c k e t e e r i n g  may i n v o l v e  
c o n d u c t  t h a t  v i o l a t e s  c r im e s  d e f i n e d  o u t s i d e  t h i s  l e g i s ­
l a t i o n ,  i t  i s  a p p r o p r i a t e  t o  i n c l u d e  t h e  g e n e r a l  p r o c e ­
d u r e s  p e r t a i n i n g  t o  f o r f e i t u r e  i n  t h i s  l e g i s l a t i o n .

ARTICLE 7 .  FORFEITURE

S e c .  0 9 . 5 0 . 4 0 0 .  PROCEDURES APPLICABLE IN  FORFEITURE PRO- 
CET ’ TNGS

T h i s  s e c t i o n  a c c o m p l i s h e s  t h e  c o n s o l i d a t i o n  o f  f o r f e i t u r e  
p r o c e d u r e s  r e f e r r e d  t o  a b o v e .  F o r  f o r f e i t u r e  p r o c e d u r e s  
t o  b e  i n i t i a t e d ,  f o r f e i t u r e  m u s t  be  a u t h o r i z e d  b y  s t a t e  
l a w .  AS 1 1 . 5 9 . 0 9 0  s p e c i f i c a l l y  a u t h o r i z e s  t h e  f o r f e i t u r e  
o f  p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0 ,  w h i l e  o t h e r  
s t a t e  s t a t u t e s  a l s o  a u t h o r i z e  f o r f e i t u r e  i n  s p e c i f i e d  c i r ­
c u m s t a n c e s .  S e e  e . g . , AS 1 1 . 6 6 . 2 7 0  and  AS 1 7 . 3 0 . 1 1 0  as  
amended i n  s e c s .  5 a n d  9 o f  t h i s  b i l l .

I f  f o r f e i t u r e  i s  a u t h o r i z e d  b y  s t a t e  l a w ,  t h e  s e c t i o n s  i n  
t h i s  a r t i c l e  w i l l  g o v e r n  t h e  p r o c e d u r e s  a p p l i c a b l e  t o  t h e
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f o r f e i t u r e  p r o c e d u r e .  T h e r e  i s ,  h o w e v e r ,  on e  i m p o r t a n t  
e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  t h a t  a l l  f o r f e i t u r e  p r o c e e d ­
i n g s  a r e  g o v e r n e d  by  AS 0 9 . 5 0 .  I n  c a s e s  w h e r e  t h e  l e g i s ­
l a t u r e  w i s h e s  t o  make p r o p e r t y  s u b j e c t  t o  f o r f e i t u r e  p r o ­
c e d u r e s  t h a t  a r e  d i f f e r e n t  f r o m  t h o s e  i n c l u d e d  i n  t h i s  
a r t i c l e ,  i t  c a n  s p e c i f i c a l l y  do s o .  H ow e v e r ,  i f  d i f f e r e n t  
f o r f e i t u r e  p r o c e d u r e s  a r e  n o t  " o t h e r w i s e  s p e c i f i c a l l y  p r o  
v i d e d  i n  t h e  s t a t e  l a w  a u t h o r i z i n g  f o r f e i t u r e , "  t h e  p r o p ­
e r t y  i s  s u b j e c t  t o  f o r f e i t u r e  u n d e r  t h e  p r o c e d u r e  s p e c ­
i f i e d  i n  t h i s  a r t i c l e .

S e c .  0 9 . 5 0 . 4 1 0 .  SE IZURE AND CUSTODY OF PROPERTY■ , ■■ ,. ■■■■ ■ ■ -■ -  ■■■■ ■ i j

P r o p e r t y  s u b j e c t  t o  f o r f e i t u r e  may be s e i z e d  w i t h  o r  w i t h -
t

o u t  a c o u r t  o r d e r  u n d e r  t h e  p r o v i s i o n s  o f  AS 0 9 . 5 0 . 4 1 0 ( a ) .  
When p r o p e r t y  i s  s e i z e d  w i t h o u t  a  c o u r t  o r d e r  u n d e r  p a r a ­
g r a p h  ( a ) ( 3 ) ,  i t  may n o t  be  h e l d  f o r  m o re  t h a n  48  h o u r s  
u n l e s s  an  e x t e n s i o n  i s  o b t a i n e d  f r o m  t h e  c o u r t .

Once p r o p e r t y  h a s  b e e n  s e i z e d ,  t h e  c o m m i s s i o n e r  o f  p u b l i c  
s a f e t y  o r  a  l o c a l  l a w  e n f o r c e m e n t  a g e n c y  i s  r e s p o n s i b l e  
f o r  a s s u m in g  c u s t o d y  o f  t h e  p r o p e r t y  u n d e r  AS 0 9 . 5 0 . -  
4 1 0 ( b ) .  O n l y  t h e  c o u r t  w i t h  j u r i s d i c t i o n  o v e r  f t  ~ - p p e r -  
t y  c an  r e q u i r e  a s u b s e q u e n t  movement  o f  t h e  p r o p e r r y .

AS 0 9 . 5 0 . 4 1 0 ( c )  p r o v i d e s  t h a t  t h e  p r o p e r t y  m u s t  be i n v e n ­
t o r i e d  w i t h i n  10 d a y s  a f t e r  i t  i s  s e i z e d ,  and  t h a t  t h e
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v a l u e  o r  a n y  i t e m s ,  o t h e r  t h a n  c o n t r o l l e d  s u b s t a n c e s ,  mus t  
be e s t i m a t e d .  The r e s u l t s  o f  t h i s  e s t i m a t e  w i l l  b e  o f  
im p o r t a n c e  i n  d e t e r m i n i n g  t h e  r e q u i r e d  n o t i c e s  t h a t  m u s t  
b e  s e n t  u n d e r  AS 0 9 . 5 0 . 4 2 0 .

S e c .  0 9 . 5 0 . 4 2 0 .  NOTICE Q? SEIZURE AND FORFEITURE ACTION; 
ANSWERS

Once p r o p e r t y  h a s  b e e n  s e i s e d  u n d e r  AS 0 9 . 5 0 . 4 2 0 ,  t h e  com­
m i s s i o n e r  o f  p u b l i c  s a f e t y  i s  r e q u i r e d  t o  c om p l y  w i t h  t h e  
n o t i c e  p r o v i s i o n  o u t l i n e d  i n  t h i s  s e c t i o n .

I• • **

AS 0 9 . 5 0 . 4 2 0 ( a )  p e r t a i n s  t o  t h e  n o t i c e  r e q u i r e d  a f t e r  s e i ­
z u r e  o f  t h e  p r o p e r t y  b u t  b e f o r e  t h e  s t a t e  i n s t i t u t e s  f o r ­
m a l  f o r f e i t u r e  p r o c e e d i n g s .  N o t i c e  m u s t  be  s e n t  t o  an y  
p e r s o n  who h a s  an  i n t e r e s t  i n  t h e  p r o p e r t y  as  d e s e r v e d  i n  
t h i s  s u b s e c t i o n .  H ow ev e r ,  i f  a  f o r f e i t u r e  p r o c e e d i n g  h a s  
b e e n  i n s t i t u t e d  w i t h i n  30 d a y s  a f t e r  s e i z u r e  o f  t h e  p r o p ­
e r t y ,  t h e  n o t i c e  r e q u i r e d  by  s u b s e c t i o n  ( a )  n e e d  n o t  be  
g i v e n .  T h i s  i s  b e c a u s e  t h e  n o t i c e  r e q u i r e d  i n  AS 0 9 . 5 0 . -  
4 2 0 ( b )  w i l l  p r o v i d e  s u f f i c i e n t  n o t i c e  t o  p e r s o n s  w i t h  i n ­
t e r e s t s  i n  t h e  p r o p e r t y .

AS 0 9 . 5 0 . 4 2 0 ( b )  d e s c r i b e s  a s e p a r a t e  and  a d d i t i o n a l  n o t i c e  
t h a t  m u s t  be  s e n t  w i t h i n  30  d a y s  a f t e r  t h e  s t a t e  a c t u a l l y  
i n s t i t u t e s  t h e  f o r f e i t u r e  p r o c e e d i n g .  S i n c e  a d e f e n d a n t  
i n  a  c r i m i n a l  c a s e  h a s  a l r e a d y  r e c e i v e d  n o t i c e  o f  t h e
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p r o c e e d i n g  u n d e r  AS 0 9 . 5 0 . 4 3 0 ( a ) ,  no a d d i t i o n a l  n o t i c e  
n e e d  be s e n t  t o  t h e  d e f e n d a n t .

AS 0 9 . 5 0 . 4 2 0 ( c )  p r o v i d e s  a  m ech an i sm  w h e r e b y  p a r t i e s  w i t h  
an  i n t e r e s t  i n  t h e  p r o p e r t y  s o u g h t  t o  b e  f o r f e i t e d  c an  
f i l e  an a n s w e r  i n  o r d e r  t o  a r g u e  a g a i n s t  f o r f e i t u r e  o r  f o r  
a  r e m i s s i o n  o f  t h e  p r o p e r t y .  S i n c e  c o n t r o l l e d  s u b s t a n c e s  
a n d  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  a r e  s u m m a r i l y  f o r ­
f e i t e d  t o  t h e  ' t a t e  u n d e r  AS 1 7 . 3 0 . 1 2 6 ,  AS 0 9 . 5 0 . 4 2 0 ( d )  
p r o v i d e s  t h a t  t h e  n o t i c e  r e q u i r e m e n t s  s p e c i f i e d  i n  t h i s  
s e c t i o n  do n o t  a p p l y  t o  t h e  f o r f e i t u r e  o f  c o n t r o l l e d  s u b ­
s t a n c e s .  i i

S e c .  0 9 . 5 0 . 4 3 0 .  PROCEEDINGS RESULTING IN FOF .FE ITURE ; BUR­
DEN OF PROOF

T h i s  s e c t i o n  l i s t s  t h e  u n d e r l y i n g  p r o c e e d i n g s  i n  w h i c h  
f o r f e i t u r e  may  b e  i n i t i a t e d ,  and  s p e c i f i e s  t h e  b u r d e n  o f  
p r o o f  r e q u i r e m e n t  i n  a l l  f o r f e i t u r e  p r o c e e d i n g s .

U n d e r  AS 0 9 . 5 0 . 4 3 0 ( a ) ,  a  f o r f e i t u r e  p r o c e e d i n g  may b e  i n i ­
t i a t e d  i n  o n e  o f  t h r e e  p r o c e e d i n g s .  I n  t h e  e v e n t  t h a t  t h e  
s t a t e  ha s  i n s t i t u t e d  a c r i m i n a l  p r o s e c u t i o n  o r  c i v i l  
a c t i o n  r e l a t i n g  t o  t h e  c o n d u c t  m ak in g  t h e  p r o p e r t y  s u b j e c t  
t o  f o r f e i t u r e ,  t h e  f i l i n g  o f  a m o t i o n  t o  f o r f e i t  i n  t h a t  
p r o c e e d i n g  w i l l  i n i t i a t e  t h e  f o r f e i t u r e  a c t i o n .  F o r  exam­
p l e ,  i f  t h e  d e f e n d a n t  i s  c h a r g e d  u n d e r  AS 1 1 . 5 9 . 0 4 0  o r
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1 1 . 5 9 . 0 5 0  f o r  c o n d u c t  i n v o l v i n g  t h e  t a k e o v e r  o f  an  e n t e r ­
p r i s e  t h r o u g h  r a c k e t e e r i n g ,  t h e  s t a t e  may a l s o  f i l e  a mo­
t i o n  s e e k i n g  f o r f e i t u r e  o f  t h e  e n t e r p r i s e  a n d  a l l  p r o f i t s  
o b t a i n e d  b y  t h e  d e f e n d a n t  a s  a  r e s u l t  o f  t h e  i l l e g a l  c o n ­
d u c t .  S ee  AS 1 1 . 5 9 . 0 9 0 .  S i m i l a r l y ,  i f  t h e  s t a t e  h a s
f i l e d  a c i v i l  a c t i o n  f o r  an  i n j u n c t i o n  o r  f o r  t r e b l e  dam­
a g e s ,  i t  may a l s o  i n c l u d e  a  m o t i o n  t o  f o r f e i t  p r o p e r t y .

A l t e r n a t i v e l y ,  t h e  s t a t e  may i n s t i t u t e  a f o r f e i t u r e  p r o ­
c e e d i n g  s i m p l y  b y  f i l i n g  a  c o m p l a i n t  s e e k i n g  f o r f e i t u r e  i n  
an  i n  rem  p r o c e e d i n g  i n v o l v i n g  t h e  p r o p e r t y  s u b j e c t  t o  
f o r f e i t u r e .  I n  t h i s  i n s t a n c e , ,  t h e r e  i s  n o  r e a u i r e m e n tr< i *

t h a t  any  a d d i t i o n a l  c i v i l r o r  c r i m i n a l  a c t i o n  be  i n s t i t u t e d  
t h a t  r e l a t e s  t o  t h e  p r o p e r t y  w h i c h  i s  t h e  s u b j e c t  o f  t h e  
f o r f e i t u r e .

AS 1 1 . 5 0 . 4 3 0 ( b )  p r o v i d e s  t h a t  f o r f e i t u r e  p r o c e e d i n g s  a r e
t r i e d  b e f o r e  a j u d g e  s i t t i n g  w i t h o u t  a j u r y .  A t  t h e  h e a r ­
i n g ,  t h e  s t a t e  m u s t  e s t a b l i s h  b y  a p r e p o n d e r a n c e  o f  t h e  
e v i d e n c e  t h a t  t h e  p r o p e r t y  i s  s u b j e c t  t o  f o r f e i t u r e .  The 
same b u r d e n  o f  p r o o f  a p p l i e s  r e g a r d l e s s  o f  w h e t h e r  t h e
f o r f e i t u r e  i s  s o u g h t  b y  m o t i o n  i n  a c r i m i n a l  o r  c i v i l  p r o ­
c e e d i n g  r e l a t i n g  t o  t h e  p r o p e r t y  o r  i n  an i n  r em  p r o c e e d ­
i n g .

S e c .  0 9 . 5 0 . 4 4 0 .  DEFENSES EXEMFTED

-38-



T h i s  s e c t i o n  e m p h a s i z e s  t h a t  a  f o r f e i t u r e  p r o c e e d i n g  i s  
d i s t i n c t  f r o m  a n y  c r i m i n a l  p r o c e e d i n g  i n v o l v i n g  t h e  p r o p ­
e r t y  s o u g h t  t o  be  f o r f e i t e d .  I t  i s  t h e r e f o r e  i r r e l e v a n t  
i n  t h e  f o r f e i t u r e  p r o c e e d i n g  t h a t  an  e a r l i e r  c r i m i n a l  
p r o s e c u t i o n  i n  j i v i n g  t h e  same p r o p e r t y  t h a t  t h e  s t a t e  
s e e k s  t o  f o r f e i t  r e s u l t e d  i n  an  a c q u i t t a l  o r  a c o n v i c t i o n  
o f  a  l e s s e r  i n c l u d e d  o f f e n s e .  T h i s  i s  b e c a u s e  t h e  b u r d e n  
o f  p r o o f  a p p l i c a b l e  i n  t h e  c i v i l  p r o c e e d i n g  i s  l e s s  t h a n  
r e q u i r e d  f o r  a  c r i m i n a l  c o n v i c t i o n .  S ee  U n i t e d  S t a t e s  v .  
One ( 1 )  1 9 6 9  B u i c k  R i v i e r a , 4 9 3  F . 2 d  5 5 3  ( 5 t h  C i r .  1 9 7 4 ) ;  
One L o t  E m e r a l d  C u t  S t o n e s  and  One R i n g  v .  U n i t e d  S t a t e s , 
4 0 9  U . S .  2 3 2  ( 1 9 7 2 ) ;  U n i t e d  S t a t e s *  v .  K i s m e t o g l u ,  4 7 6  F . 2 d  
2 6 9  ( 9 t h  C i r . )  c e r t ,  d i s m i s s e d , 4 1 0  U . S .  9 7 6  ( 1 9 7 3 ) .

I n  t h e  c i v i l  p r o c e e d i n g  t h e  s t a t e  m u s t  o n l y  p r o v e  b y  a 
p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  p r o p e r t y  i s  s u b j  e c t  
t o  f o r f e i t u r e .  AS 0 9 . 5 0 . 4 3 0 ( b ) .  I n  a  c r i m i n a l  p r o s e c u ­
t i o n ,  t h e  v i o l a t i o n  o f  t h e  u n d e r l y i n g  c r im e  m u s t  b e  e s t a b ­
l i s h e d  b e y o n d  a r e a s o n a b l e  d o u b t .  T h e r e f o r e ,  a  j u r y  d e ­
t e r m i n a t i o n  i n  a  c r i m i n a l  c a s e  t h a t  t h e  d e f e n d a n t  i s  n o t  
g u i l t y  o f  t h e  c h a r g e d  o f f e n s e  d o e s  n o t  mean t h a t  i t  h a s  
a l s o  d e t e rm i n e d  t h a t  t h e  s t a t e  h a s  f a i l e d  t o  e s t a b l i s h  t h e  
v i o l a t i o n  o f  s t a t e  l a w  u n d e r  t h e  p r e p o n d e r a n c e  o f  t h e  e v i ­
d e n c e  s t a n d a r d  a p p l i c a b l e  i n  c i v i l  f o r f e i t u r e  p r o c e e d i n g s .

S e c s .  0 9 . 5 0 . 4 5 0 ,  0 9 . 5 0 . 4 6 0 .  PET IT ION  FOR RELEASE AND D I S -  
POS IT ION  OF SE IZED PROPERTY
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U n d e r  c e r t a i n  c i r c u m s t a n c e s , p r o p e r t y  may be r e l e a s e d  o r  
d i s p o s e d  o f  u n d e r  AS 0 9 . 5 0 . 4 5 0  and  0 9 . 5 0 . 4 6 0  b e f o r e  t h e  
c o u r t ' s  d e c i s i o n  on  f o r f e i t u r e .  AS 0 9 . 5 0 . 4 5 0 ( b )  p r o v i d e s  
t h a t  p r o p e r t y  t h a t  i s  n o t  l i k e l y  t o  b e  u s e d  i n  a  c o u r t  
p r o c e e d i n g  c a n  b e  r e l e a s e d  i f  r e l e a s e  i s  f o u n d  t o  b e  i n  
t h e  b e s t  i n t e r e s t s  o f  t h e  s t a t e  a n d  t h e  c l a i m a n t  p o s t s  
a d e q u a t e  s e c u r i t y  f o r  t h e  p r o p e r t y .  A d d i t i o n a l l y ,  t h e  
c l a i m a n t  o r  s t a t e  c an  r e q u e s t  d i s p o s i t i o n  o f  t h e  p r o p e r t y  
b e f o r e  t h e  d e c i s i o n  on  f o r f e i t u r e .  T h i s  may o c c u r ,  f o r  
e x a m p l e ,  when t h e  p r o p e r t y  i s  p e r i s h a b l e  o r  when i t s  v a l u e  
may o t h e r w i s e  d e c r e a s e  d u r i n g  t h e  p r o c e e d i n g s .  The p r o ­
c e e d s  o f  t h e  s a l e  a r e  t h e n  t r e a t e d  a s  t h e  p r o p e r t y  w h i c h  
i s  s u b j e c t  t o  f o r f e i t u r e /

S e c .  0 9 . 5 0 . 4 7 0 .  FORFEITURE AND REMISS ION

S u b j e c t  o n l y  t o  t h e  r i g h t  o f  an  i n n o c e n t  p a r t y  t o  p r o t e c t  
h i s  i n t e r e s t  i n  t h e  p r o p e r t y ,  t h i s  s e c t i o n  makes  f o r f e i ­
t u r e  m a n d a t o r y  o n ce  i t  i s  e s t a b l i s h e d  t h a t  t h e  p r o p e r t y  i s  
s u b j e c t  t o  f o r f e i t u r e ,  r e g a r d l e s s  o f  t h e  p r o c e e d i n g  i n  
w h i c h  f o r f e i t u r e  i s  s o u g h t .  The  c o u r t  d o e s  n o t  r e t a i n  
d i s c r e t i o n  on  t h e  i s s u e  o f  f o r f e i t u r e  o n c e  i t  i s  shown 
t h a t  t h e  p r o p e r t y  i s  s u b j e c t  t o  f o r f e i t u r e .

The  i n t r o d u c t o r y  c l a u s e  o f  AS 0 9 . 5 0 . 4 7 0 ( a )  r e f e r s  t o  " t h e  
l a w  a u t h o r i z i n g  f o r f e i t u r e . "  To r e s o l v e  an y  p o s s i b l e  am­
b i g u i t y  on  t h i s  p o i n t ,  t h e  l a w  a u t h o r i z i n g  t h e  f o r f e i t u r e
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o f  p r o p e r t y  o b t a i n e d  i n  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0  i s  
AS 1 1 . 5 9 . 0 9 0 .  O t h e r  l a w s ,  b e s i d e s  AS 1 1 . 5 9 . 0 9 0 ,  a u t h o r i z e  
t h e  f o r f e i t u r e  o f  p r o p e r t y ,  and  o n c e  i t  i s  shown t h a t  t h e  
p r o p e r t y  was s u b j e c t  t o  f o r f e i t u r e  u n d e r  t h o s e  l a w s ,  t h a t  
p r o p e r t y  m u s t  a l s o  be  f o r f e i t e d  t o  t h e  s t a t e  u n d e r  
AS 0 9 . 5 0 .  F o r  e x a m p l e ,  AS 1 7 . 3 0 . 1 1 0 ,  a s  r e p e a l e d  and  r e ­
e n a c t e d  b y  s e c .  9 o f  t h i s  b i l l ,  a u t h o r i z e s  t h e  f o r f e i t u r e
o f  p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  t h e  l aw s  i n v o l v i n g  c o n -

»
t r o l l e d  s u b s t a n c e s .  Once i t  i s  shown t h a t  t h e  p r o p e r t y  
me t  t h e  r e q u i r e m e n t s  o f  f o r f e i t u r e  s p e c i f i e d  i n  
AS 1 7 . 3 0 . 1 1 0 ,  t h a t  p r o p e r t y  m u s t  b e  f o r f e i t e d  t o  t h e  s t a t e  
i n  a c c o r d a n c e  w i t h  t h e  p r o c e d u r e s [ s p e c i f i e d  i n  t h i s  c h a p ­
t e r .

The  r i g h t  o f  a n  i n n o c e n t  p e r s o n  t o  o b t a i n  t h e  r e t u r n  o f  
h i s  i n t e r e s t  i n  p r o p e r t y  i s  s om e t im e s  r e f e r r e d  t o  a " r e ­
m i s s i o n . "  R e m i s s i o n  i s  a  f o r m  o f  " p a r d o n "  o f  t h e  f o r ­
f e i t e d  p r o p e r t y .  The L a u r a , 114  U . S .  41 1 ( 1 8 8 5 ) .  U n d e r  
AS 0 9 . 5 0 . 4 7 0 ( a ) ( 1 )  —  ( 3 ) ,  a t o t a l l y  i n n o c e n t  p e r s o n  w i t h  
an  i n t e r e s t  i n  p r o p e r t y  s u b j e c t  t o  f o r f e i t u r e  may p r o t e c t  
h i s  o r  h e r  i n t e r e s t  i n  t h e  p r o p e r t y .  I n  a l l o w i n g  an  i n n o ­
c e n t  p e r s o n  t o  p r o t e c t  h i s  o r  h e r  i n t e r e s t ,  t h i s  s e c t i o n  
r e c o g n i z e s  t h a t  t h e  f a i l u r e  t o  p r o v i d e  s u c h  an  o p p o r t u n i t y  
w o u ld  v i o l a t e  t h e  A l a s k a  C o n s t i t u t i o n .  S t a t e  v .  R i c e , 6 26  
P . 2 d  1 0 4 ,  1 1 1 - 1 5  ( A l a s k a  1 9 8 1 ) .  A s s um in g  t h a t  t h e  c l a i m ­
a n t  c a n  s a t i s f y  t h e  r e q u i r e m e n t s  o f  p a r a g r a p h s  ( a ) ( 1 )  —
( 3 ) ,  t h e  c o u r t  i s  p r o v i d e d  w i t h  s e v e r a l  o p t i o n s  i n
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AS 0 9 . 5 0 . 4 7 0 ( b )  f o r  p r o t e c t i n g  t h e  c l a i m a n t ' s  i n t e r e s t  
d e p e n d in g  on  t h e  e x t e n t  o f  t h a t  i n t e r e s t .

F e d e r a l  s t a t u t o r y  and  c a s e  l a w  h a s  e s t a b l i s h e d  t h a t  o n l y  
p a r t i e s  who a r e  i g n o r a n t  o f  t h e  i l l e g a l  u s e  o r  i n t e n d e d  
u s e  o f  p r o p e r t y  s o u g h t  t o  be  f o r f e i t e d ,  and who a r e  n o n -  
n e g l i g e n t  i n  l e n d i n g  o r  l e a s i n g  t h e i r  p r o p e r t y ,  c a n  q u a l i ­
f y  a s  c l a i m a n t s  e n t i t l e d  t o  " r e m i s s i o n "  o r  " r e m i t t a n c e . "  
S e e , e . g . , 18 U . S . C .  s e c .  3 6 1 7 ( b ) ,  w h i c h  c o d i f i e s  c a s e  l a w  
f r o m  t h e  p r o h i b i t i o n  e r a .  The  b u r d e n  i s  p l a c e d  u p on  t h e  
c l a i m a n t  t o  p r o v e  by  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  
h e  o r  s h e  d e s e r v e s  r e l i e f  u n d e r  t h e  r e m i s s i o n  s t a n d a r d s .  
S e e , e . g . , W i l s o n  M o t o r  Co .  v .  U n i t e d  S t a t e s , 96  F . 2 d  2 9 ,  
3 0  ( 9 t h  C i r .  1 9 3 8 ) ;  U n i t e d  S t a t e -  v .  C . I . T .  C o r n . , 9 3  F . 2 d  
4 6 9 ,  4 7 0  ( 2 d  C i r .  1 9 3 7 ) ;  U n i t e d  S t a t e s  v .  One 1 9 3 3  F o r d  
V - 8  C o a c h , 14 F . S u p p .  2 4 3  ( E . D .  1 1 1 .  1 9 3 6 ) .

T he  c l a i m a n t  m u s t  e s t a b l i s h  u n d e r  AS 0 9 . 5 0 . 4 7 0 ( a ) ( 1 )  t h a t  
h e  o r  s h e  h a d  a g o od  f a i t h  p r o p e r t y  i n t e r e s t  i n  t h e  i t e m  
a t  t h e  t im e  o f  t h e  i l l e g a l  u s e .  F l o r i d a  D e a l e r s  a nd  G row ­
e r s  B ank  v .  U n i t e d  S t a t e s , 2 7 9  F . 2 d  6 7 3  ( 5 t h  C i r .  1 9 6 0 ) ;  
U n i t e d  S t a t e s  v .  One 1936  M o d e l  F o r d  C o a c h , 58  F . S u p p .  8 0 2  
(M .D .  Ga .  1 9 4 4 ) .  A d d i t i o n a l l y ,  AS 0 9 . 5 0 . 4 7 0 ( a ) ( 2 )  a n d  ( 3 )  
r e q u i r e  t h e  c l a i m a n t  t o  e s t a b l i s h  t h a t  he  was i g n o r a n t  o f  
t h e  i l l e g a l  u s e  o r  i n t e n d e d  u s e  and  was n o t  n e g l i g e n t  i n  
l e n d i n g  o r  l e a s i n g  t h e  p r o p e r t y .  T h i s  p r o v i s i o n  i s  b a s e d  
on  18 U . S . C .  s e c .  3 6 1 7 ( b ) ( 2 ) .  See  One 1941 F o r d  1 / 2  Ton
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P i c k u p  T r u c k  v .  U n i c e d  S t a t e s , 140 F . 2 d  2 5 5  ( 6 t h  C i r .  
1 9 4 4 ) ;  F e d e r a l  C r e d i t  Co .  v .  U n i t e d  S t a t e s , 109 F . 2 d  121 
( 5 t h  C i r .  1 9 4 0 ) .  Compa re  C a l e r o - T o l e d o  v .  P e a r s o n  Y a c h t  
L e a s i n g  C o . , 4 1 6  U . S .  6 6 3  ( 1 9 7 4 ) .

S e c .  0 9 . 5 0 . 4 8 0 .  STATE D ISPOSAL OF FORFEITED PROPERTY

Once t h e  p r o p e r t y  i s  f o r f e i t e d ,  t h e  c o m m i s s i o n e r  o f  a dm in ­
i s t r a t i o n  i s  r e s p o n s i b l e  f o r  d e t e r m i n i n g  t h e  e v e n t u a l  d i s ­
p o s i t i o n  o f  t h e  p r o p e r t y .  V a r i o u s  o p t i o n s  a r e  l i s t e d  i n  
t h i s  s e c t i o n .

i f
S e c t i o n s  4 - 1 2 .  MISCELLANEOUS SECTIONS

The  r e m a i n i n g  s e c t i o n s  o f  t h e  b i l l  make s e v e r a l  m i s c e l l a ­
n e o u s  c o m p l e m e n t a r y  amendments  t o  e x i s t i n g  l a w s .

S e c t i o n  4 . T h i s  s e c t i o n  amends t h e  e x i s t i n g  e x t o r t i o n  
s t a t u t e  t o  s p e c i f i c a l l y  p r o v i d e  t h a t  e x t o r t i o n  i s  c om m i t ­
t e d  when t h e  d e f e n d a n t  make s  on e  o f  t h e  t h r e a t s  d e s c r i b e d  
i n  AS 1 1 . 4 1 . 5 2 0 ( a ) ( 1 )  —  ( 7 )  t o  a s s i s t  i n  t h e  c o l l e c t i o n  
o f  a d e b t .  T h i s  p r o v i s i o n  w i l l  i n s u r e  c o v e r a g e  o f  c o n d u c t  
common ly  a s s o c i a t e d  w i t h  l o a n  s h a r k i n g  u n d e r  t h i s  l e g i s ­
l a t i o n .

S e c t i o n s  5 ,  6 ,  9 ,  a n d  1 0 . T h e s e  s e c t i o n s  make s e v e r a l
c o n f o rm i n g  amendments  t o  i n s u r e  t h a t  g a m b l i n g ,  c o n t r o l l e d

-43-



s u b s t a n c e s ,  and  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  a r e  s u b ­
j e c t  t o  t h e  f o r f e i t u r e  p r o c e e d i n g s  s p e c i f i e d  i n  AS 0 9 . 5 0 .

S e c t i o n  7 . T h i s  amendment i n s u r e s  t h a t  a l l  u n c l a s s i f i e d  
f e l o n i e s ,  i n c l u d i n g  I l l e g a l  C o n t r o l  o f  an  E n t e r p r i s e  i n  
t h e  F i r s t  D e g r e e ,  a r e  s u b j e c t  t o  t h e  f i n e  a u t h o r i z e d  b y  
t h i s  s e c t i o n .

S e c t i o n  8 . T h i s  amendment i s  n e c e s s a r y  t o  a u t h o r i z e  a
t e r m  o f  im p r i s o n m e n t  f o r  a  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 4 0 .

S e c t i o n  1 1 .  REPEALS . T h i s  s e c t i o n  r e p e a l s  s e v e r a l  s t a t ­
u t e s  p e r t a i n i n g  t o  p r o c e d u r e s  a p p l i c a b l e  i n  d r u g  f o r f e i ­
t u r e  c a s e s  w h i c h  a r e  u n n e c e s s a r y  w i t h  t h e  e n a c tm e n t ,  i n  
s e c .  3 o f  t h e  b i l l ,  o f  t h e  new a r t i c l e  i n  AS 0 9 .  N o t e  
t h a t  e x i s t i n g  AS 1 7 . 3 0 . 1 2 6 ,  w h i c h  p e r t a i n s  t o  t h e  summary 
f o r f e i t u r e  o f  c e r t a i n  c o n t r o l l e d  s u b s t a n c e s ,  i s  n o t  r e ­
p e a l e d .

S e c t i o n  1 2 .  EFFECTIVE DATE. T h i s  s e c t i o n  s p e c i f i e s  a
J a n u a r y  1 ,  1 9 8 6 ,  e f f e c t i v e  d a t e .

-44-



APPEND IX A

S t a t e s  t h a t  h a v e  a d o p t e d  l e g i s l a t i o n  s i m i l a r  t o  t h e  f e d e r ­
a l  R a c k e t e e r i n g  I n f l u e n c e d  and  C o r r u p t  O r g a n i s a t i o n s  t i ­
t l e :

1 . A r i z .  R e v .  S t a t .  Ann .  § 1 3 - 2 3 1 2  ( 1 9 7 8 ) .
2 . C a l .  P e n a l  Code § 186 (W e s t  S upp .  1 9 8 3 ) .
3 . C o l o .  R e v .  S t a t .  § 1 8 - 1 7 - 1 0 1  ( 1 9 8 1 ) .
4 . 1 9 8 2  C o nn .  P ub .  A c t s .  3 4 3 .
5 . F l a .  S t a t .  Ann . § 8 9 5 . 0 1  (W e s t  S up p .  1 9 8 2 ) .
6 . Ga .  C ode  Ann .  § 16— 14-r 1 f (S up .  1 9 8 2 ) .
7 . H a w a i i  R e v .  S t a t .  § 8 4 2 - 1  ( 1 9 7 6 ) .
8 . I d a h o  C ode  § 1 8 - 7 8 0 1  ( S u p p .  1 9 8 2 ) .
9 . T he  I l l i n o i s  N a r c o t i c s  P r o f i t  F o r f e i t u r e  A c t ,  

H . R .  2 4 5 0  ( 1 9 8 2 ) .
1 0 . I n d .  Code  A n n . ,  § 3 4 - 4 5 - 6 - 1  ( B u r n s  Sup .  1 9 8 2 ) .
1 1 . N e v a d a  R e v .  S t a t . ,  c h a p t e r  2 0 7  ( 1 9 8 3 ) .
1 2 . N . J .  S t a t .  Ann .  § 2 C : 4 1  (W e s t  1 9 8 2 ) .
1 3 . N .M . S t a t .  Ann .  § 3 0 - 4 2 - 1  ( S u p p .  1 9 7 8 ) .
1 4 . N .D .  C e n t .  Code § 1 2 . 1 - 1 0 6 . 1  ( C .C u p p .  1 9 8 3 ) .
1 5 . O r .  R e v .  S t a t .  § 1 6 6 - 7 1 5  ( 1 9 8 1 ) .
1 6 . 18 P a .  C o n s .  S t a t .  § 911  ( 1 9 7 8 ) .
17 . R . I .  Gen .  Laws § 7 - 1 5 - 1  ( S u p p .  1 9 8 2 ) ,
1 8 . U t a h  Code Ann .  § 7 6 . 1 0 - 1 6 0 1  ( S u p p .  1 9 8 1 ) .
1 9 . W i s .  S t a t .  Ann .  § 9 4 6 . 8 0  ( S u p p .  1 9 8 2 ) .
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I . I n t r o d u c t io n

In recent years federal prosecutors have frequently charged vio­
lations of Title IX of the Organized Crime Control Act of 1970, 18 
U.S.C. § 1961-1968, popularly known as RICO. Although the stat­
ute was rarely used before 1975, RICO is now regularly discussed 
in appellate decisions. In 1980, this author published a comprehen­
sive analysis of the RICO criminal provisions, which emphasized 
the numerous ambiguities in the statute that had not been re­
solved by the courts.1 As a result of the dynamic nature of RICO 
litigation, many of these problems have been resolved, but the an­
swers have created new and complex questions.

One difficulty that continues to plague RICO prosecutions is the 
prejudicial impact that results from labeling the conduct of a de­
fendant, who may be a businessman, politician, or alleged gangster,

1 See Tarlow. RICO: The New Darling of the Prosecutor's Nursery, 49 Fordham L. Rbv. 
165 (1980).
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as racketeering.1 The co je not immune to this prejudice;
some judges who are ream .tented have strained to adopt broad
constructions of RICO by ignoring logical and theoretical consis­
tency. The principal result of this phenomenon is that the scope of 
the RICO statute has been expanded far beyond what was in­
tended by Congress.

Within the legal community, there is a sharp division of opinion 
concerning the courts’ broad constructions of RICO and the Gov­
ernment’s zealous exploitation of these interpretations. Although 
the majority of law review commentaries has urged the courts to 
exercise greater restraint,1 some commentators4 and most prosecu­

* See infra text accompanying notes 552-57.
* See, e.g., Bradley, Racketeers, Congress, and the Courts: An Analysis of RICO. 65 Iowa 

L. Rev. 837, 892-93 (1980); Tarlow, supra note 1, at 191-99: Note, Elliott v. United States 
Conspiracy Law and the Judicial Pursuit of Organised Crime Through RICO, 65 Va. L  
Rev. 109, 116-21 (1979); Comment, United States v. Sutton and the Scope of Title IX  of 
the Organized Crime Control .Act of 1970: The Sixth Circuit's Narrow Interpretation of the 
Meaning of "Enterprise," 68 Ky. L.J. 469, 485-87 (1980) (hereinafter cited as Comment,
The Scope of Title IX]: Comment, Reading the "Enterprise" Element Back into RICO: 
Sections 1962 and 1964(c), 76 Nw. U.L. Rev. 100, 132-33 (1981) (hereinafter cited as Com­
ment, The Enterprise E lem ent]; Comment, The Legitimate-Illegitimate Controversy over 
Racketeer Influenced and Corrupt Organizations (RICO) Section 1962(c): The Voyage of 
the "Enterprise" Through the Federal Circuits and a Proposed Solution, 54 Temp. L.Q. 62, 
107-08 (1981) (hereinafter cited as Comment, 77ie Legitimate-Illegitimate Controversy]; 
Comment, United States v. Sutton, Reining in on Runaway RICO, 42 U. P itt. L. Rev. 131, 
145-48 (1980) [hereinafter cited as Comment, Runaway RICO]: Comment, The Racketeer 
Influenced and Corrupt Organizations Act: An Analysis of the Confusion in its Applica­
tion and a Proposal for Reform, 33 Vand. L. Rev. 441, 466-67 (1980) (hereinafter cited as 
Comment, An Analysis of the Confusion).

4 See Blakey & Gettings, Racketeer Influenced & Corrupt Organizations (RICO): Basic 
Concepts— Criminal & Civil Remedies, 53 Temp. L.Q. 1009, 1031-33 (1980); Blakey & Gold- 
stock, "On the Waterfront": RICO and Labor Racketeering, 17 Am. Crim. L. Rev. 341, 350- 
54 (1980); Note, RICO and the Liberal Construction Clause, 66 C o rne ll L. Rev. 167, 185- 
91 (1980) (hereinafter cited as Note, Liberal Construction Clause]: Note, RICO: Are the 
Courts Construing the Legislative History Rather Than the S ta tu te Itself, 55 N o tre Dame 
Law. 777, 794-95 (1980) (hereinafter cited as Note, Construing Legislative History]. But cf. 
Tybor, Racketeering Law Facing Key Test, Nat‘1 L.J., Dec. 29, 1980, at 19, col. 1 (Blakey 
quoted as expressing concern that “RICO is being brought in some marginal cases.”). Not 
surprisingly, proponents of broad construction of RICO have urged expansive interpreta­
tions of the RICO civil provisions in 18 U.S.C. § 1964 (1976). See Long, Treble Damages for 
Violations o f the Federal Securities Laws: A Suggested Analysis and Application of the 
RICO Ciuil Cause of Action, 85 Dick. L. Rev. 201 (1981); Note, Civil RICO: The Tempta­
tion and Impropriety of Judicial Restriction, 95 Harv. L. Rev. 1101 (1982) (hereinafter 
cited as Note, Civil RICO]: see also Strafer, Massumi Sc Skolnick, Civil RICO in the Public 
Interest: "Everybody's Darling," 19 Am. Crim. L. Rev. 655 (1982) (extensive discussion of 
RICO urging its use by civil liberties attorneys as a means of furthering the public interest'
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tors6 uncritically applaud each decision that expands the scope of 
RICO. Generally, defense lawyers have condemned the loosely 
worded provisions of RICO and the many poorly reasoned deci­
sions expanding the scope of the statute.®

The American Bar Association has adopted a comprehensive 
program of reforms that seeks to remedy these problems.7 Even

* See, e.g., Maturity, RICO Investigations: A Case Study, 17 Am. Crim. L. Rev. 367, 370- 
78 (1980); Weiner, Crime Must Not Pay: RICO Criminal Forfeiture in Perspective, 1 N. III. 
L. Rev. 225, 259 (1981) (Deputy Director of Justice Department Office of Economic Crime 
Enforcement urged broad construction of RICO forfeiture); Zuckerman & Hunterton, RICO 
and Tax Fraud: Return(s) to Racketeering?, 18 Crim. L. B u ll. 204, 227 (1982); U.S. Dep’t  
or Justice, Criminal Division, An Explanation op th e  Racketeer Influenced and Cor­
ru p t Organizations S ta tu te  2,33-34 (4th ed. 1978) (describing RICO as providing toob for 
"imaginative proeecutiona" and urging a broad reading of the term ‘‘enterprise’’); News­
week, Aug. 20, 1979, at 82, coL 2 (United States Attorney General Benjamin Civiletti de­
clared that the Justice Department would not “shy away from using (RICO) to pursue cor­
rupt enterprises that do not fit the layman’s view of organized crime.”).

The Government has enjoyed < seemingly symbiotic relationship with commentators who 
are either present or former prosecutors or who are associated with institutions funded by 
the Justice Department. For example, in a recent appellate brief, the Government noted 
that a case restricting RICO had been the object of frequent criticism from commentators. 
See Brief and Appendix for United States at 22 n.10, United States v. McManigal, appeal 
docketed, No. 82-1754 (7th Cir. Apr. 11, 1982). The cited commentators were as follows: (1) 
Edward C. Weiner, who is an official of the Justice Department; (2) G. Robert Blakey, who 
is head of the Institute on Organized Crime, an entity whose research has been funded and 
supported by the Law Enforcement Assistance Administration, United States Department 
of Justice, see 1 In s titu te  on Organized Crime, Techniques in th e  Investigation and 
Prosecution op Organized Crime M ateria ls on RICO (1980) (inside back cover indicates 
that the study was funded by the Justice Department); and (3) a Note in the Notre Dame 
Lawyer, published by a school that is presently the home ol the Institute on Organized 
Crime headed by Blakey.

• See Murray, Anatomy of a R.I.C.O. Forfeiture, Champion, Mar. 1981, a t 7, col. 3 (noting 
that continued Government abuse of RICO “will leave strewn in its wake the carcasses of 
many innocent persons’’); Silverglate & Rankin, Civil Uses of RICO, Champion, Apr. 1981, 
at 8,10, coL 4 (describing RICO as “this ill-considered, poorly-drafted, and Draconian stat­
ute”); Tarlow, RICO: Someone leaded  the Dice (A Response to RICO: Evening Up the 
Odds), T ria l, Feb. 1981, a t 54 (in criticbm of Government abuse of RICO, stating that “the 
Justice Department seems determined to apply the statute to almost every form of societal 
wrongdoing”); Marro & Shannon, Are Prosecutors Going Wild over RICO, Legal Times 
Wash., O ct 8, 1979, at 32, col. 1 (William Hundley criticized the use of RICO against “all 
kinds of defendants.” He noted: “You know as well as I do that Congress never would have 
passed it if [they] ever thought they were going to use it against governors and people like 
th a t”); Nat’l L.J., Dec. 29, 1980, at 18, coL 2 (Francis Sams, Chairman of the ABA RICO 
Committee, condemned RICO as the “illegitimate stepchild” of the modern prosecutor's 
nursery); Nat'l L.J., Nov. 26, 1979, at 12, col. 3 (George Collins termed the statute 
"totalitarian”).

1 The ABA proposab and the accompanying commentaries originated with the Criminal 
Law Subcommittee ol the Prosecution and Defense of RICO Cases Committee. The Sub­
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the courts, which are primarily responsible for the expansion of 
RICO, have acknowledged the danger of prosecutorial abuse and 
overreaching.®

Essentially, RICO punishes three types of conduct: (1) legal ac­
quisition of an enterprise with money derived from a “ pattern of 
racketeering activity” ;9 (2) illegal acquisition of an enterprise 
through a pattern of racketeering;10 and (3) operation of an enter­
prise through a pattern of racketeering.11

As defined in 18 U.S.C. § 1961(5), a pattern is established when 
the accused commits at least two acts of racketeering activity oc­
curring within ten years of one another. The definition of racke­
teering activity in section 1961(1) includes a number of federal of-

committee was chaired by the author, and its members included Julian Murray, Jeff Atkin­
son, and Assistant United States Attorney Francis Burke. Mr. Burke dissented from the 
Subcommittee's report. Eventually, the major proposals of the Subcommittee were approved 
with a few exceptions by the Prosecution and Defense of RICO Cases Committee, a mixed 
group of prosecutors, judges, and defense attorneys. This reform program was then adopted 
by the Criminal Justice Section and the House of Delegates. See Report to the House of 
Delegates, 1982 ABA Sec. Crim. Just. Rep. 20 [hereinafter cited as RICO Report).

• United States v. Ivic, No. 81-1350, slip op. at 1438-39 (2d Cir. Jan. 25, 1983) (noting 
that Second Circuit warnings against prosecutorial abuse are not sufficiently heeded in the 
Southern District of New York); United States v. Thordarson, 648 F.2d 1323,1329 n.10 (9th 
Cir. 1981) (cautioning against "undue prosecutorial zeal in invoking RICO”), cert, denied, 
454 U.S. 1055 (1981); United States v. Turkette, 632 F.2d 896, 905-06 (1st Cir. 1980) ("[T]he 
courts' natural antipathy to organized crime has clouded their perception of RICO. . . . We 
need not distort a statute in order to properly prosecute criminals. RICO was not enacted as 
an offensive weapon against criminals, but as a shield uo thwart their depredation against 
legitimate business enterprises."), reu'd, 452 U.S. 576 (1981); United States v. Anderson, 626 
F.2d 1358, 1364 n.8 (8th Cir. 1980) ("[Among federal prosecutors], RICO has gTown in popu­
larity . . . beyond the intentions of Congress by bringing within the sphere of RICO minor 
offenses and by intruding on state power."), cert, denied, 450 U.S. 912 (1981); United States 
v. L'Hoste, 615 F.2d 383, 385 (5th Cir. 1980) (Tate, J., dissenting from denial of en banc 
hearing) (questioning the possibility of selective enforcement because of the statute’s broad 
sweep and doubting that “it was the intention of CongTess to leave to a prosecutor alone the 
determination to achieve forfeiture of an accused's property by prosecuting him under 
[RICO] for w h a t. . . represents only two or more violations of local bribery statutes or of 
somewhat esoterically applied federal crimes . . ."), cert, denied, 449 U.S. 833 (1981); 
United States v. Cryan, 490 F. Supp. 1234, 1242 (D.N.J.) (RICO "may not and does not 
change the fundamental principle that an individual may not be convicted on the basis of 
another person’s acts that he neither authorized nor adopted. The government's attempted 
use of RICO in this case would change these fundamental concepts."), aff'd mem., 636 F.2d 
1211 (1980).

• 18 U.S.C. § 1962(a) (1976).
Id. § 1962(b).

"  Id. § 1962(c).
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fensea11 and eight state crimes.13 An enterprise is an amorphous 
concept that has been interpreted to include almost any combina­
tion of individuals or entities.14

The ambiguity of Title IX and its incorporation of state predi­
cate crimes permit a number of abuses in the employment of the 
statute. This problem is not remedied by the supposed direction to 
prosecutors provided by Department of Justice guidelines. These 
guidelines, described by one observer as “ somewhat opaque,” 18 are

11 Federal predicate offenses of RICO are enumerated in 18 U.S.C. § 1961(1)(B)-(D) 
(Supp. IV 1980):

(B) any act which is indictable under any of the following provisions of title 18, 
United States Code: Section 201 (relating to bribery), section 224 (relating to sports 
bribery), sections 471, 472, and 473 (relating to counterfeiting), section 659 (relating 
to theft from interstate shipment) if the act indictable under section 659 is felonious, 
section 664 (relating to embezzlement from pension and welfare funds), sections 891- 
894 (relating to extortionate credit transactions), section 1084 (relating to the trans­
mission of gambling information), section 1341 (relating to mail fraud), section 1343 
(relating to wire fraud), section 1503 (relating to obstruction of justice), section 1510 
(relating to obstruction of criminal investigations), section 1511 (relating to the ob­
struction of State or local law enforcement), section 1951 (relating to interference 
with commerce, robbery or extortion), section 1952 (relating to racketeering), section 
1953 (relating to interstate transportation of wagering paraphernalia), section 1954 
(relating to unlawful welfare fund payments), section 1955 (relating to the prohibition 
of illegal gambling businesses), sections 2314 and 2315 (relating to interstate trans­
portation of Btolen property), sections 2341-2346 (relating to trafficking in contraband 
cigarettes), sections 2421-2424 (relating to white slave traffic), (C) any act which is 
indictable under title 29, United States Code, section 186 (dealing with restrictions on 
payments and loans to Labor organizations) or section 501(c) (relating to embezzle­
ment from union funds), or (D) any offense involving fraud connected with a case 
under title 11, fraud in the sale of securities or the felonious manufacture, importa­
tion, receiving, concealment, buying, selling or otherwise dealing in narcotic or other 
dangerous drugs, punishable under law of the United States . . . .

"  State predicate offenses are sot out in 18 U.S.C. § 1961(1)(A) (Supp. IV 1980): "(A) any 
act or threat involving murder, kidnapping, gambling, arson, robbery, bribery, extortion, or 
dealing in na'ootic or other dangerous drugs, which is chargeable under State law and pun­
ishable by imprisonment for more than one year . . . ."

14 The term “enterprise" has been defined by some courts in such a broad manner as to
include almost any informal association of people. Cf. United States v. Aleman, 609 F.2d
298, 305 (7th Cir. 1979), cert, denied, 445 U.S. 946 (1980) (two defendants convicted under 
RICO after committing tiiree robberies). This approach was sharply criticized in United 
States v. Bledsoe, 674 F.2d 647, 661-62 (8th Cir. 1982). "Enterprise" is defined in 18 U.S.C.
5 1961(4) (1976) as follows: “'enterprise’ includes any individual, partnership, corporation, 
association, or other legal entity, and any union or group of individuals associated in fact 
although not a legal entity . . . ."

'* Blakey & Gettings, RICO's Problem in the Courts: A Classic Case of Misreading, Nat’l 
L J ., Mar. 9, 1981, a t 28 n.3.
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merely advisory and are not binding on the Justice Department.18 
Before the guidelines were issued, the Justice Department required 
approval of all RICO prosecutions,17 but it is questionable whether 
this effectively restrained zealous prosecutors.18

Federal authorities have charged RICO offenses when prosecut­
ing small-time criminals1® or businessmen30 who do not appear to

'• See Sullivan v. United States, 348 U.S. 170, 173-74 (1954); Haley v. United States, 394 
F. Supp. 1022, 1024-27 (W.D. Mo. 1975). But see United States v. Ivic, No. 81-1350, slip op. 
at 1438 (2d Cir. Jan. 25, 1983) (in support of restrictive view of RICO statute, the court 
pointed to Government’s noncompliance with guidelines and noted that the guidelines “are 
important evidence of the understanding of the department of government charged with the 
administration of the statute.").

The impact of the written guidelines is diminished by an explicit disclaimer in the preface 
stating that they are merely advisory and are not binding on the Justice Department;

These guidelines provide only internal Department of Justice guidance. They are 
not intended, do not, and may not be relied upon to create any rights, substantive or 
procedural, enforceable at law by any party in any matter civil or criminal. Nor are 
any limitations hereby placed on otherwise lawful litigative prerogatives of the De­
partment of Justice.

United States Attorney’s Manual § 1.110.101 (Jan. 30, 1981).
” See Atkinson, "Racketeer Influenced and Corrupt Organizations," 18 U.S.C. § §  1961- 

1968, Broadest of the Federal Criminal Statutes, 69 J. Crim. L. & Criminology 1, 16 
(1978).

“ The Justice Department guidelines focus on four principal factors governing the De­
partment's decision to approve a RICO prosecution: (1) the RICO charge must reflect the 
true nature of the crime in a way that no other federal charge can; (2) RICO prosecution 
cannot be based on predicate crimes that are all local in nature unless "it can be established 
that organized crime is involved or . . . that local authorities cannot or will not display an 
interest in prosecution"; (3) the applicability of forfeiture is a significant benefit for pur­
poses of this guideline; (4) the Government must be able to prove an enterprise under the 
test in United States o. Anderson, which focuses on the existence of a group with "an ascer­
tainable structure" and a common “economic goal." Applying this test, a member of the 
Justice Department has claimed that “a RICO prosecution will not be approved if the gov­
ernment shows only that a bunch of people committed a bunch of crimes." Justice Depart­
ment to Sh ift Emphasis from White Collar Area, Giuliani Says, 30 Crim. L. Rep. (BNA) 
2238, 2239 (Dec. 23, 1981). Unfortunately, this comment is not fully in accord with the ac­
tual practice throughout the country.

"  See, e.g., United States v. Guiliano, 644 F.2d 85 (2d Cir. 1981) (RICO prosecution of 
company employee, whose involvement in bankruptcy fraud was limited to following the 
orders of the prosecutu.' witness, without knowing of the bankruptcy fraud scheme. The 
employee was charged witi. concealing cash receipts and a truck and refrigerator unit.); 
United States v. Anderson, 626 F.2d 1358 (8th Cir. 1980) (two county purchasing agents 
convicted on RICO charges based on taking 312,000 in bribes from the same road equipment 
salesman); United States v. Dennis, 458 F. Supp. 197 (E.D. Mo. 1978) (factory worker at 
General Motors charged with collecting usurious debts from fellow workers on General Mo­
tors premises).

See, e.g.. United States v. Hartley, 678 F.2d 961 (11th Cir. 1982) (RICO prosecution of 
Florida corporation and its officers and employees for fraudulently selling substandard
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be the intended targets of the legislation.11 RICO has been em­
ployed against an astonishing variety of defendants, including 
members of the Hell’s Angels motorcycle club,11 an attorney 
charged with investing money derived from a client’s drug deal­
ing,”  a large Japanese corporation manufacturing electrical cable,14

shrimp to U.S. military); United States v. Grapp 653 F.2d 189 (5th Cir. 1981) (white-collar 
RICO prosecution in which defendants sold comp Jter equipment on behalf of Honeywell to 
the State of Louisiana and without the knowle Ige of Honeywell or Louisiana retained 
money that had been mistakenly paid by Louisian.*); United States v. Uni Oil. Inc., 646 F.2d 
946 (5th Cir. 1981) (RICO prosecution for selling ocmestic crude oil in excess of legal maxi­
mum); United States v. Zang, 645 F.2d 999 (Temp. Emer. C t App. 1981) (selling domestic 
crude oil in excess of maximum); see also United States v. Computer Sciences Corp., 689 
F.2d 1181 (4th Cir. 1982) (RICO prosecution for brib 'ry and defrauding the Government); 
United States v. Drummond Coal Co., No. 79-M002765 (N.D. Ala. July 8, 1980).

*l Congress contemplated that RICO would be directed against La Cosa Nostra and simi­
lar large scale criminal operations. For example, Senator Scott described RICO as a tool to 
be used against "syndicate-infiltrated business which use force to eliminate local competi­
tion and then charge extortionate prices for state commodities and services." S. Rep. No. 
617, 91st Cong., 1st Sess. 214 (1969) (statement of Sen. Scott). It is ironic that a statute 
designed to protect "the small or marginal businessman who is most easily subject to inva­
sion by organized crime,” Measures Relating to Organized Crime: Hearings on S. 30, S. 974, 
S. 975, S. 976, S. 1623, S. 1624, S. 1861, S. 2022, S. 2122, and S. 2292 Before the Subcomm. 
on Criminal Laws and Procedures of the Senate Comm, on the Judiciary, 91st Cong., 1st 
Sess. 496 (1969) (hereinafter cited as Hearings], is now used to prosecute small or marginal 
businessmen.

“ United States v. Barger, No. 79-0226, Wellenkamp, Hells Angels Trial, Champion, June 
1981, at 7, col. 3 (N.D. Cal. June 4,1979). The indictment in Barger charged members of the 
Hell’s Angela with procurement and distribution of drugs, intimidation and murder of wit­
nesses, and bribery. Moat of the conduct involved acts that resulted in prior state court 
convictions or dimissals. A number of defendants were acquitted in the RICO prosecution 
because the illegal acts were personal ventures that did not involve operation of the alleged 
enterprise, the Hell's Angels. Id. After two jury trials, each lasting four and six months with 
votes of nine to three for acquittal, and the Government's expenditure of 14 to 20 million 
dollars, the RICO charges against the remaining defendants were dismissed. Id. The trials 
xcurred in an stmosphere tainted by massive ^ . atrial publicity. For example, the initial 
wave of searches of the defendants’ homes was accompanied by television camera crews. 
One reason the publicity and the prejudice resulting from the defendants' association with 
the Hell's Angels and the nature of the charges failed to produce RICO convictions was the 
questionable character of the Government witnesses. An example was Bryant, a key witness 
who testified in exchange for $30,05u and immunity for six murders. After one of these 
murders, Bryant stuffed a murder witness into a barrel and dropped it off the Richmond- 
San Rafael Bridge. At a press interview after the second trial the jurors commented that the 
Government’s witnesses were "despicable," "beneath contempt," and "scum." Id. a t 8-9.

“ United States v. Loften, 518 F. Supp. 839 (S.D.N.Y. 1981); see infra text accompanying 
notes 117-24 (discussing Loften).

u  United States v. Marubeni Am. Corp., 611 F.2d 763 (9th Cir. 1980). Defendants Maru­
beni American Corp. and Hitachi Cable, Ltd., were two corporations engaged in the manu­
facture and sale of electrical cable and were bidding on contracts to supply Anchorage Tele-
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the owner of Cutter Bill’s, "the Neiman-Marcus of cowboy chic,”®6 
two Washington state legislators, including the speaker of the state 
house of representatives,®6 union leaders accused of padding ex­
pense accounts,®7 and oil companies accused of violating the Emer­
gency Petroleum Allocation Act by overcharging.®8 

The Government charges RICO violations in these remarkably 
diverse situations because of the significant advantages that in­
clude: (1) the prejudicial effect on judges and juries of the use of 
the term "racketeering” ;*9 (2) expansion of federal jurisdiction over 
local crimes traditionally prosecuted by the state;30 (3) the ability 
to reprosecute defendants for transactions that previously have

phone Utility with cahle. The defendants allegedly bribed a utility official to obtain 
confidential bidding information and artificially lowered their bida by offering some types of 
cable at depressed prices. The official later persuaded the utility to purchase the more ex- 
penaive cable. Id. a t 763, 764.

** See L.A. Times, Nov. 29, 1981, at 1, coL 1 (RICO prosecution of Rex Cauble, legendary 
founder of Cutter Bill's, purveyors of such items as $6,000 suede Malaysian crocodile boots 
with a matching $15,000 blazer and a $110,000 silver Rolls Royce pickup for the cowboy who 
haa everything).

** See United States v. Bagnariol, 665 F.2d 877 (9th Cir. 1981), cert, denied, 102 S. Ct. 
2040 (1982); infra text accompanying notes 377-79 (discussing Bagnariol).

” United States v. Ladmer, 429 F. Supp. 1231 (E.D.N.Y. 1977).
** United States v. Uni Oil, Inc., 646 F.2d 946 (5th Cir. 1981) (defendants allegedly com­

mitted mail and wire fraud by participating in scheme fraudulently to certify oil from old 
wells as oil from new wells); United States v. Zang, 645 F.2d 999 (Temp. Emer. Ct. App.
1981) (same). The alleged activities in Zang and Uni Oil involve manipulation of federal oil 
price control laws that distinguish between three types ol oil: (1) oil pumped from wells 
drilled before 1973. priced below the world price; (2) oil drilled from wells drilled after 1973, 
having a considerably higher permissible price; and (3) oil from wells that pumped less than 
10 barrels daily, which were exempt from price controls. This regulatory system was ex­
tremely complicated and conducive to cheating. In United States v. Sutton, Newsweek, 
May 3, 1982, at 68-69, the Government alleged that an individual manipulated the produc­
tion records of oil wells and changed oil from old wells to higher-priced categories of o il The 
alleged scheme produced enormous profits. The defendant's financial condition went from 
bankruptcy in 1970 to a $250,000,000 colossus, which included an oil refinery and terminal, 
a Bahamas hotel, 2 je t planes, and 50 Cadillacs. Id. at 68.

“ United States v. Guiliano, 644 F.2d 85, 89 (2d Cir. 1981) (noting that one hazard of a 
RICO count “is that when the Government is unable to sustain a conviction under this 
statute, it will have to face the claim that the prejudicial effect of tarring a defendant with a 
label of racketeer tainted the conviction on an otherwise valid count"); United States v. 
Sam Goody, Inc., 518 F. Supp. 1223, 1225 (E.D.N.Y. 1981), appeal dismissed, 675 F.2d 17 
(2d Cir. 1982); see supra notes 552-57 and accompanying tex t

*• See United States v. Altese, 542 F.2d 104, 107-11 (2d Cir. 1976) (Van Graafeiland, J .t 
dissenting) (criticizing broad construction that "radically extends federal jurisdiction to vir­
tually every criminal venture affecting interstate commerce-’), cert, denied, 429 U.S. 1039 
(1977).
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been fully litigated;*1 (4) imposition of disproportionately severe 
punishment and novel sanctions;3* (5) employment of orders bar­
ring a defendant from using available assets to post bail and obtain 
legal representation or prepare a defense;** and (6) joining defen­

11 See infra text accompanying notes 471-606.
” See, e.g., United States v. Phillips, 664 F.2d 971 (5th Cir. 1981) (affirming RICO and 21 

U.S.C. 5 848 convictions for dealing in marijuana to defendants who had no significant prior 
records, which produced sentences of 33, 53, and 64 years); United States v. Sutton, 642 
F.2d 1001 (6th Cir. 1980) (en banc) (discussed infra note 57), cert, denied, 453 U.S. 912 
(1981); Tarlow, RICO Report, Champion, Sep t-O ct 1981, at 4, col. 3 (describing RICO in­
dictment of three attorneys charged with employing bribery to obtain property tax reduc­
tion for clients. The Government sought to forfeit the financial interests of the attorneys in 
their law firms, including stock in the firms’ interests and in the firms' assets, profit-sharing 
trusts, and all contractual rights and stock redemption agreements.).

M See United States v. Bello, 470 F. Supp. 723 (S.D. Cal. 1979). See generally Tarlow, 
supra note 1, a t 295-304. In the wake of Bello, recent decisions have required that the Gov­
ernment establish the validity of forfeiture at a full pretrial evidentiary hearing before a 
permanent restraining order will be granted. See United States v. Spilotro, 680 F.2d 612 
(9th Cir. 1982); United States v. Veon, 538 F. Supp. 237, 247 n.16 (E.D. Cal. 1982) (opinion 
requiring full adversary hearing for 21 U.S.C. § 848 pretrial restraining order on allegedly 
forfeitable property and noting that “under certain circumstances a restraining order may 
interfere with a defendant's right to select counsel of his choice").

United States v. Spilotro, 680 F.2d 612, 614 (9th Cir. 1982), was a RICO prosecution in­
volving reputed La Coea Noatra figures. The defendant "Tony the Ant” Spilotro rose from a 
"street soldier" for the Chicago La Cosa Nostra to the head of a multimillion-dollar illegal 
operation based in a Las Veges jewelry store, the Gold Rush. The operation engaged in 
bookmaking, burglary, loansharking, and fencing activities that spread throughout Nevada 
and the California counties of San Diego, Orange, and Loo Angeles. Goodman, Gangster's 
Rise: Vegas Empire Buiit on Fear, L.A. Times, Feb. 20,1983, at 3, coL 4. This operation was 
allegedly facilitated by Spilotro's control of two members of the sheriff’s organized crime 
unit in Las Vegas and his contacts with the captain of the organized crime unit of the Las 
Vegas Police Department. Goodman, Spilotro Expands His Power in Las Vegas, L.A. 
Times, Feb. 23, 1983, at 18, col. 3. More importantly, Spilotro is alleged to have resorted to 
at least 25 gangland style killings of rival loanaharkA and Government witnesses character­
ized by the modus operandi of firing cloee range shots from a 22-caliber pistol to t'ie victim's 
eardrum, moe.tb, and forehead. Goodman, Gangster's Rise: Vegas Empire Built on Fear, 
supra, at 3, col. 4.

Spilotro came to Las Vegas in 1971 and was thought to be a local representative for the 
interests of the Chicago La Coea Nootra. Chicago control of Las Vegas organized crime was 
made possible in part by the disarray of the "Mickey Mouse Mafia," the Los Angeles Mafia. 
Goodman, Spilotro Seizes 'Mickey Mouse Mafia,' L.A. Times, Feb. 25, 1983, a t 1, 22, col. 1. 
In Chicago, "Tony the Ant" had allegedly acted as a triggerman for Sam DeStefono. When 
Spilotro and DeStefano were jointly indicted in Chicago in 1972 for one of the murders, 
rumors circulated that DeStefano was about to become a Government witness, and, subse­
quently, someone fired two cloee range shotgun blasts into DeStefano’s chest Goodman, 
Chicago Killing Puts Spilotro in Spotlight, L.A. Times, Feb. 22, 1983, at 3, col. 1. When 
Spilotro arrived in Las Vegas in 1971, he operated in conjunction with Frank "Lefty” Ro­
senthal, whose reputation was that of a brilliant oddsmaker. Rosenthal testified on Spilo­
tro's behalf at a bail hearing and helped Spilotro become a member of the exclusive Las
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dants whose conduct is unrelated, orchestrating mass trials, and 
admitting prejudicial evidence that would be barred in any con­
spiracy prosecution.*"*

Although the vague language of Title IX has caused considerable 
confusion, the major source of confusion is the r. fusal of a number 
of courts to adopt consistent principles of statutory and constitu­
tional construction. The same language of RICO has been broadly 
construed in RICO criminal cases while being narrowly construed 
in RICO civil cases.38 This Article will explore the courts’ adven­
tures and misadventures in administering the RICO criminal pro­
vision. The analysis will expose the defects in unnecessarily broad 
statutory constructions and unduly restrictive constitutional inter­
pretations and reveal the areas in which legislative reform is 
essential.

II. O v e r v ie w  o f  T it l e  IX 
The RICO statute is not solely a criminal statute; it includes

Vegas Country Club. Goodman, Love Triangle Lights a Fuse in Las Vegas, L.A. Times, 
Feb. 27, 1983, at 3, col. 1. Spilotro broke with Rosenthal when Spilotro began an affair with 
Rosenthal’s wife. Id.

The present RICO prosecution of “Tony the Ant" has been based on the testimony of 
Jimmy "The Weasel" Fratianno, who turned Government informant out of fear that Spilo­
tro would kill him, and a former Spilotro lieutenant, Frank Ci Uotta, who feared the same 
possibility after being arrested for burglary. Goodman, Spilotro Slips Up, Makes War uiith 
Cop, L.A. Times, Feb. 28, 1983, a t 1, col. 1.

14 See Newsweek, Aug. 20, 1979, a t 82-83; see also United States v. Bledsoe, 674 F.2d 
647, 659-60 (8th Cir. 1982) (noting that inclusion of RICO counts enabled Government to 
join 22 defendants involved in various tenuously related fraud schemes); United States v. 
Barton, 647 F.2d 224, 237 (2d Cir. 1981) (observing that RICO would permit use of “far- 
flung" acts, which would not be possible under 18 U.S.C. § 371); United States v. Elliott, 571 
F.2d 880 (5th Cir.) (holding that RICO is exempt from traditional limitations of conspiracy 
law), cert, denied, 439 U.S. 953 (1978); Blakey Sc Goldstock, supra note 4, at 348. Paul 
Coffey, Deputy Chief of the Justice Department’s Organized Crime and Racketeering Sec­
tion, acknowledged RICO's value as a tool to facilitate admission of other crimes although 
Justice Department guidelines forbid the use of RICO solely to obtain this evidentiary ad­
vantage. Justice Department to Sh ift Emphasis from White Collar Area, Giuliani Says, 
supra note 18, at 2239 (stating that “one reason RICO is a ‘darling of the prosecutor’s nurs­
ery’ is its value as an evidentiary tool."). The Government apparently believes that Federal 
Rule of Evidence 404(b) can always be used in RICO cases. See id.

"  The courts have been “hoisted on their own petards.” Broad construction of RICO 
criminal provisions should produce a corresponding expansion of RICO civil liability. Fear­
ing serious caseload problems from RICO civil actions, some trial courts have abandoned 
concepts of logical consistency by narrowly construing the RICO civil provisions. See infra 
text accompanying notes 46-54.
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civil remedies and other procedural remedies and devices that in 
theory were directed at the problem of organized crime. A person 
violating any of the four offenses set out in section 1962 can be 
subject to criminal prosecutions, government civil actions,36 and 
private treble damages civil actions.37
A. Remedies for RICO Violations

1. RICO Civil Actions. In 18 U.S.C. § 1964, Title IX authorizes 
civil actions against violators of section 1962.38 A civil judgment 
under section 1964 can result in divestiture of the defendant's in­
terest in the enterprise and award of treble damages to private 
parties whose business or property has been harmed. The Govern­
ment has rarely invoked the civil provisions,39 although it has sig­
naled a developing interest in exploiting section 1964 by Sling a 
civil action against the officers of a New Jersey Teamsters local/0 
The complaint requested that the officers be divested of their posts 
and enjoined from further participation in the activities of the 
union local. It also requested appointment of trustees to assume 
the duties of the union officers, to operate the pension fund, and to 
supervise new elections. The complaint alleged that the teamsters 
local is a “ captive labor organization” that has been controlled by a 
group of individuals termed the “Provenzano Group.” This group 
allegedly controlled the local by means of a series of extortionate 
acts and sporadic murders of opponents.'41

*• 18 UJS.C. § 1964(a), (b) (1576).
"  18 U.S.C. § 1964(c) (1976).
“ Initially, commentary on RICO civil actions focused primarily on the constitutionality 

of Government actions for injunctive relief under 18 U.S.C. § 1964(a). See Note, Equitable 
Law Enforcement and the Organized Crime Control Act of 1970—United States v. Cap- 
petto, 25 Db Paul L. Rkv. 508 (1976); Note, Enforcing Criminal Laws Through Civil Pro­
ceedings: Section 1964 of the Organized Crime Control Act of 1970, 18 U.S.C. § 1964 
(1970), 53 Tex. L  Rkv. 1055 (1975). Recently, the private treble damage provisions of § 
1964(c) have attracted increasing attention. See Long, supra note 4; Note, Civil RICO, 
supra note 4; Tarlow, Using the RICO Sta tu te in Civil Litigation, Nat’l L.J., May 24,1982, 
a t 18.

** At the present time, there are only three published opinions involving Government civil 
actions under § 1964. United States v. Cappetto, 502 F.2d 1361 (7th Cir. 1974,, ‘.ert. denied, 
420 U.S. 925 (1975); United States v. Ladmer, 429 F. Supp. 1231 (E.D.N.Y. 1977); United 
States v. Winstead, 421 F. Supp. 295 (N.D. 111. 1976).

** United States v. Local 560, 550 F. Supp. 511 (D.N.J. 1982).
41 Id. at 512. The danger of applying the RICO civil provisions to union activities is that 

they can embroil the courts in labor disputes and can become a tool by which employers can 
disrupt a strike. See, e.g., Kerx-McGee Coal Corp. v. UMW Dist. 12, No. 81-4440 (S.D. 111.
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With increasing frequency, private litigants have attempted to 
exploit the provisions of section 1964(c) that award treble damages 
to anyone who i3 injured in his business or property by reason of a 
violation of section 1962. If section 1964(c) were broadly construed, 
the courts would be confronted with an avalanche of RICO civil 
damages actions. The potential scope of section 1964(c) would be 
enormous because of the inclusion of wire and mail fraud as a 
racketeering activity/2 in that this uctivity has been accurately de­
scribed as “ thinking deceitfully and mailing a letter.”43 Since virtu­
ally all business transactions involve the use of the mails or tele­
phones, a combination of RICO and mail fraud could federalize all 
torts involving business transactions/4 

The author predicted that the inevitable reaction of federal 
courts would be to construe narrowly RICO civil actions.48 This 
prediction has been borne out by subsequent district court cases 
that have evinced unremitting hostility to RICO civil actions. Fed­
eral trial judges have developed novel theories to bar RICO civil 
actions. The most widely used theory for dismissing RICO civil 
counts is that the plaintiff failed to establish injury to “ business or 
property by reason o f ’ a RICO violation/6 The courts have 
adopted a restrictive construction of this language and have set 
forth a variety of conflicting tests, including: (1) “ competitive in­

filed Oct 8. 1981) (RICO complaint by employer requesting damages, injunctive relief 
against picketing, and removal of union officers).

"  18 U.S.C. § 1961(1) (Supp. IV 1980); see also id. §§ 1341, 1343 (1970) (general mail 
fraud statutes).

"  Blakey, Materials on RICO: Criminal Overview, in 1 C o rn e ll In s titu te  on Organized 
Crime, Techniques in th e  Investigation and Prosecution or Organized Crime 25 (1980).

** Paltrow, Now Concerns Are Being Sued as Racketeers, Wall S t  J., July 29, 1982, at 21, 
col. 3 (quoting attorney Jordan Green as stating tha t “because most business matters in­
volve the mails, lawyers can use RICO to ratchet an ordinary case into a mail-fraud case"). 
This federalization of business litigation ' a result seemingly desired by proponents of 
RICO civil actions. For example, Professoi Blakey has urged the use of RICO civil proce­
dures against cigarette manufacturers in the wake of an amendment of RICO to include 
cigarette smuggling as a predicate offense. See Civil Rights Liability, RICO Discussed at 
NAAG Mid-Term Meeting, 28 Crim. L. Rep. (BNA) 2286, 2287 (Dec. 17, 1980). Blakey 
urged that local governmer* sue manufacturers for treble damages based on the Ioea of 
revenues to cigarette bootlegging and for an injunction requiring the manufacturer to collect 
the local taxes at the point of origin. Id.

“ Tarlow, supra note 6, a t 57.
4t See, e.g., Cenco Inc. v. Seidman & Seidman, 686 F.2d 449, 457 (7th Cir. 1982); Harper 

v. New Japan Sec. In t’l, 545 F. Supp. 1002, 1007-08 (C.D. Cal. 1982); Maryville Academy v. 
Locb Rhoades & Co., 530 F. Supp. 1061, 1069-70 (N.D. 111. 1981).
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jury” ;4'*' (2) “ racketeering enterprise injury” ;48 and (3) “ commercial 
injury.”49 The courts have also narrowly construed mail fraud to 
prevent ordinary state fraud claims from being transformed into 
federal RICO civil actions.80 Some courts have held that a RICO 
civil defendant must be connected to “ organized crime,”81 a theory 
that has been frequently rejected in RICO criminal cases.80 At 
least one commentator has criticized these restrictive holdings as a 
form of improper judicial legislation.83 A number of these deci­
sions may not be soundly reasoned and may be subject to reversal 
by the appellate courts if logic overcomes policy considerations.

2. RICO Criminal Penalties. The criminal sanctions for a viola­
tion of section 1962 are imprisonment for up to twenty years, a fine 
of $25,000, or both, and forfeiture of any interest in the enterprise 
acquired in violation of section 1962.84 Although the severity of

"  See North Barrington Dov. Co. v. Fanslow, 547 F. Supp. 207, 211 (N.D. 111. 1980). In 
North Barrington the defendants allegedly participated in a fraudulent scheme to induce 
the plaintiff to perform services for a real estate development project. The defendants alleg­
edly made fraudulent promises to real estate purchasers to finance loans and threatened 
purchasers with loss of their deposits if they did not consent to enter into new mortgage 
arrangements. Tho defendants argued and the court held that RICO does not provide a civil 
remedy for the direct victims of racketeering, but only for indirect victims who must com­
pete with enterprises engaged in racketeering. Id. at 210-11.

*• Landmark Sav. & Loan v. Rhoades, 527 F. Supp. 206, 208-09 (E.D. Mich. 1981) (impos­
ing a requirement that the plaintiff establish a “racketeering enterprise injury"). In 
Landmark Savings, the court dismissed a RICO fraud count on the gTound that the plaintiff 
established injury merely from fraud and not “racketeering enterprise injury.” Id. at 209. 
Although the court provided no specific definition of the requisite injury, it seemed to be 
concerned with the problem of potential RICO plaintiffs suffering only indirect damage 
from racketeering.

4* See Van Shaick v. Church of Scientology, Inc., 535 F. Supp. 1125,1137 (D. Mass. 1982) 
(requiring proof of "commercial injury,” a term that is not defined with any particularity 
but that may refer to injury suffered by plaintiff "in a business activity"). In Van Shaick, 
the RICO complaint failed to meet this standard but alleged that the defendant's activities 
caused the plaintiff to “fiee about the United States,” experience emotional distress, and 
spend money on the plaintiff’s literature and auditing sessions. Id.

"  See, e.g., Kleiner v. First Nat’l Bank, 526 F. Supp. 1019, 1022 (N.D. Ga. 1981); Salis­
bury v. Chapman, 527 F. Supp. 677, 580-81 (N.D. 111. 1981).

"  See Waterman S.S. Corp. v. Avondale Shipyards, 527 F. Supp. 256, 259 (E.D. La. 1981) 
(dismissing RICO-mail-fraud action based on fraud in the sale of low-pressure and high­
speed flexible couplings installed in main propulsion units of lighter-aboard-ship vessels); 
Adair v. Hunt In ti Resources Corp., 526 F. Supp. 738, 747 (N.D. 111. 1981) (dismissing RICO 
action based on alleged land fraud by developers).

“ See infra notes 55-56 and accompanying text.
** See Note, Civil RICO, supra note 4; see also Strafer, Marsumi & Skolnick, supra note 

4, at 689-709; Tarlow, supra note 38, at 20.
M 18 U.S.C. § 1963 (1976). The subject of forfeiture is beyond the scope of this Article,
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these sanctions may have resulted from Congress’s fear of organ­
ized crime,58 RICO is not expressly limited to organized crime, and 
the courts have refused to read this limitation into Title IX.M 
These severe penalties may result in harsh sentences. Although the 
federal appellate courts do retain the authority to review excessive 
sentences,57 recent Supreme Court decisions indicate that defen­
dants cannot challenge disproportionately long prison terms based 
on eighth amendment grounds.88

A unique feature of RICO criminal litigation is the introduction 
of forfeiture as a punishment for violations of the statute.89 Section

and it is thoroughly analyzed in a number of other articles. See Tarlow, supra note 1, at 
276-305; Taylor, Forfeiture Under 18 U.S.C. § 1963—RICO's Most Powerful Weapon, 17 
Am. Crim. L. Rev. 379, 391-92 (1980): Weiner, supra note 5; Tarlow, Due Process Pays the 
Price for RICO Forfeiture's High Cost, Nat'l L.J., June 15. 1981, at 26.

M See Organized Crime Control Act of 1970, Pub. L. No. 91-452, 84 Stat. 922, 923 (1970) 
("It is the purpose of this Act to seek the eradication of organized crime in the United 
States . . , .’’) (statement of findings and purpose).

M See, e.g., United States v. Aleman, 609 F.2d 298, 303-04 (7th Cir. 1979), cert, denied. 
445 U.S. 946 (1980); United States v. Rubin, 559 F.2d 975. 991 n.15 (5th Cir. 1977), vacated
& remanded on other grounds, 439 U.S. 810 (1978); Engl v. Berg, 511 F. Supp. 1146, 1155 
(E.D. Pa. 1981); Parnes v. Heinold Commodities, Inc., 487 F. Supp. 645, 646 (N.D. 111. 1980).

An "orgonized-crime connection” may have continued applicability in RICO civil actions. 
See supra note 51 and accompanying test.

"  In the RICO context, the disproportionate punishment problem is illustrated by United 
States v. Sutton, 642 F.2d 1001 (6th Cir. 1980) (en banc), cert, denied, 453 U.S. 912 (1981). 
The trial judge's imposition of terms and consecutive sentences resulted in the following 
total sentences for fencing and narcotics trafficking: (1) Sutton, 92 years and 5100,000 fine 
with two 20-year concurrent terms for violations of § 1962(c) and (d); (2) Elkins, 82 years 
with two 20-year sentences on § 1962(c) and (d) convictions running consecutively; (3) 
Carter, 82 years with two 20-year sentences on § 1962(c) and (d) convictions running consec­
utively; (4) Rankin, 60 years with two 10-year concurrent terms for RICO violations; (5) 
Adams, 93 years with two 20-year terms for RICO violations and a 5100,000 fine. Id. at 
1040-41 (appendix). The en banc Sutton opinion characterized these sentences as “ex­
tremely severe," id. at 1039, and reversed the imposition of consecutive sentences for the § 
1962(c) and (d) convictions. Id. at 1040. See infra text accompanying note 512. The court 
further stated that appellate review could be available to review trial court decisions on 
motions to reduce sentences under Federal Rule of Criminal Procedure 35. Id. at 1040. The 
trial judge considered the obvious disapproval of the sentences by the court and subse­
quently reduced Sutton's terms to 15 years. See Carter v. Carlson, 545 F. Supp. 1120, 1121 
(S.D. W. Va. 1982) (discussing Sutton). The en banc decision indicates that federal appel­
late courts can review harsh sentences. See id. at 1040; see also United States v. Gomez, 553 
F.2d 958 (5th Cir. 1977); United States v. Daniels, 446 F.2d 967 (6th Cir. 1971); United 
States v. McKinney, 427 F.2d 449 (6th Cir. 1970).

“ See Hutto v. Davis, 454 U.S. 370 (1982) (per curiam) (upholding 40-year sentence for 
marijuana charges); Rummel v. Estelle, 445 U.S. 263 (1980) (upholding life sentence for 
theft by false pretenses charge under recidivist statute).

** See generally materials cited supra note 54.
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1963(a) authorizes forfeiture of (1) any interest acquired or main­
tained in violation of 18 U.S.C. § 1962 and (2) any interest in the 
enterprise.90 The Government’s policy is that RICO forfeitures 
“ should be vigorously sought.”91 This policy is illustrated by a se­
ries of Chicago cases in which law firms are alleged to be the enter­
prises and the Government has attempted to forfeit any attorney’s 
fees connected with the alleged unlawful conduct, the lawyers’ 
ownership interests in the firms’ assets, and any interests in profit- 
sharing, retirement, and pension plans.92

Presently, the Supreme Court is considering the question of 
whether RICO authorizes forfeiture of profits or is instead limited 
to forfeiture of capital interests in the enterprise. The specific issue 
of statutory construction is whether section 1963(a)(1) is limited to 
an interest “ in the enterprise.” Section 1963(a)(1), in contrast to 
section 1963(a)(2), contains no such limitation. The Government 
may contend that section 1963(a)(1) is not limited to interests in 
the enterprise and reason that an enterprise limitation would make 
(a)(1) surplusage because (a)(2) already applies to forfeiture of en­
terprise interests. In fact, this argument is specious since the two 
subsections apply to different types of section 1962 violations and 
are distinguishable. This construction is suggested by the fact that

“ 18 U.S.C. § 1963(a) (P76).
“ See U.S. Dep’t  op Justice, Criminal Division, Criminal Fo rfe itu res Under th e  RICO 

and Continuing Criminal Enterprise S ta tu te s  1 (1980) (hereinafter cited as Criminal 
Forfeitures).

*' See, e.g., United States v. McManigal, appeal docketed, No. 82-1754 (7th Cir. Apr. 11, 
1982).

The legal fees would be forfeitable only if RICO authorized forfeiture of racketeering 
profits that were not invested in the enterprise—an issue on which the courts are split. 
Compare United States v. Marubeni Am. Corp., 611 F.2d 763 (9th Cir. 1980) with United 
States v. Martino, 681 F.2d 952 (5th Cir. 1982) (en banc), reu'g 648 F.2d 367 (1981), cert. 
granted sub nom. Russello v. United States, 103 S. C t 721 (1983). Before the Martino en 
banc ruling, the reversed panel decision was held to be controlling in United States v. Pea­
cock, 654 F.2d 339, 351 (5th Cir. 1981), and United States v. Romano. 523 F. Supp. 1209 
(S.D. Fla. 1981). In the Romano opinion, District Judge Alcee Hastings sharply criticized 
cases limiting RICO forfeitures but reluctantly followed the Martino panel opinion and 
modified his forfeiture to eliminate forfeiture of profits. Id. a t 1215. A bizarre series of 
eventa followed the issuance of this opinion. On the same day the Fifth Circuit granted an 
en banc hearing un Martino on its own motion, a search warrant was issued for Judge Has­
tings's chambers. Judge Hastings was indicted for bribery connected with his modification 
of the forfeiture order. The Eleventh Circuit has recently upheld the denial of Hastings's 
motion to quash the indictment, a motion claiming immunity from prosecution for acts in­
volving the exercise of judicial authority. United States v. Hastings, 681 F.2d 706 (11th Cir.
1982). Judge Hastings represented himself at trial and was acquitted by a jury.
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although section 1963(a)(1) refers to all section 1962 subsections, 
the acts of acquiring or maintaining an enterprise interest men­
tioned in (a)(1) are not violations of section 1962(c), which pros­
cribes operation of an enterprise. If section 1963(a)(1) applies only 
to (a) and (b) violations, it is obvious that section 1963(a)(2) would 
be the exclusive forfeiture provision in section 1962(c) cases and, 
consequently, would not be surplusage even if (a)(1) were limited 
to interests in the enterprise.81
B. Liberal Construction Clause

Title IX includes a clause that arguably authorizes broad judicial 
interpretation by requiring liberal construction of RICO “ to effec­
tuate its remedial purposes.” ** This provision has often been cited 
in support of holdings that expand RICO criminal liability.68 In 
United States v. Turkette, the Supreme Court discussed this 
clause but remained cautiously noncommittal as to its 
applicability.60
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“ The Fifth Circuit adopted the Government's surplusage argument in its en banc deci­
sion in United States v. Martino, 681 F.2d 952 (5th Cir. 1982), cert, granted sub nom. Rus- 
8ello v. United States, 103 S. Ct. 721 (1983). Another defect in the surplusage argument is 
that construing § 1963(a)(1) os authorizing forfeiture effectively makes § 1963(a)(1) surplus­
age. It is questionable whether § 1963(a)(2) should ever be used if § 1963(a)(1) applies to 
any proceeds even if those proceeds are not invested in an enterprise. The Martino court 
also did not consider the language of § 1964(a), which authorizes civil divestiture of “any 
interest, direct or indirect, in any enterprise." There is no policy reason for permitting crim­
inal forfeiture of profits while limiting civil divestiture to interests in the enterprise. In Mar­
ubeni Am. Corp. the Ninth Circuit, correctly ruling that profits are not subject to forfeiture, 
reasoned that forfeiture of capital interests was sufficient to accomplish the congressional 
intent to separate racketeers from the enterprises and that forfeiture of profits did nothing 
to accomplish this goal. 611 F.2d at 766-69; see Tarlow, supra note 1, at 290-91.

** Organized Crime Control Act of 1970, Pub. L. 91-452, § 904(a), 84 Stat. 922, 947 (1970). 
The complete text states: "The provisions of this title (enacting this chapter and amending 
sections 1505, 2516, and 2517 of this title) shall be liberally construed to effectuate its reme­
dial purposes."

“ See, e.g., United States v. Lee Stoller Enters., 652 F.2d 1313, 1317 (7th Cir. 1981); 
United States v. Sutton, 642 F.2d 1001, 1008 (6th Cir. 1980) (en banc), cert, denied, 453 
U.S. 912 (1981); United States v. Grzywacz, 603 F.2d 682, 686 (7th Cir. 1979), cert, denied, 
446 U.S. 935 (1980); United States v. Huber, 603 F.2d 387, 394 (2d Cir. 1979); United States 
v. Swiderski, 593 F.2d 1246, 1248 (D.C. Cir. 1978), cert, denied, 441 U.S. 993 (1979); United 
States v. Foreythe, 560 F.2d 1127,1135-36 (3d Cir. 1977); United States v. Pamess, 503 F.2d 
430, 439 n.12 (2d Cir. 1974), cert, denied, 419 U.S. 1104 (1975); United States v. Frumento, 
426 F. Supp. 797, 802 (E.D. Pa. 1976), alf'd., 552 F.2d 534 (3d Cir. 1977), cert, denied, 434 
U.S. 1072 (1978); United States v. Mandel, 415 F. Supp. 997, 1022 (D. Md. 1976).

** 452 U.S. 576, 587 (1981).
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Any application o f  the liberal construction clause to the R ICO 
criminal provisions is an improper method o f  statutory interpreta­
tion and a violation o f  due process. The fundamental principle of 
statutory construction is the due process requirement that criminal 
statutes be construed in favor o f  lenity.87 I f  the liberal construction 
clause is applicable to determine the scope o f  criminal l iabil ity 
under Tit le IX ,  the provision is therefore unconstitutional.88

In  view o f  the constitutional proscription on broad construction 
o f  criminal statutes, it is inappropriate to apply the liberal con­
struction clause to the R ICO  criminal provisions. Advocates of 
broad construction contend that R ICO  is a “ remedial”  statute and 
therefore exempt from the rule o f  narrow construction, which ap­
plies only to statutes characterized as “ penal”  in nature.08 The 
courts, however, do not manipulate this distinction to apply a “ re­
medial”  label to statutes that are employed in formal  criminal pro­
ceedings and that carry long prison terms. A remedial statute, gen­
eral ly, imposes money damages for compensation to an injured 
party,70 and it is absurd to contend that a statute imposing a 
twenty-year prison term is remedial rather than penal .71

"  United States v. Baas, 404 U.S. 336, 346-49 (1971). In Dunn v. United States. 442 U.S. 
100 (1979), the moat recent Supreme Court application of this rule, the Court observed that 
this rule was "rooted in fundamental principles of due process which mandate that no indi­
vidual be forced to speculate, a t peril of indictment, whether his conduct is prohibited." Id. 
at 112. Dunn cautioned against statutory constructions that impose punishment for actions 
that are not “plainly and unmistakably prohibited.” Id. a t 112-13. In Bass the Court stated: 

[B]ecause of the seriousness of criminal penalties, and because criminal punish­
ment usually represents the moral condemnation of the community, legislatures and 
not courts should define criminal activity. This policy embodies "the most instinctive 
distaste against men languishing in prison unless the lawmaker has clearly said they 
should."

404 U.S. at 349 (quoting H. Friendly, Benchmarks 209 (1967)).
u  See United States v. Anderson, 626 F.2d 1358,1369-70 (1980) (noting tha t judicial def­

erence to the liberal construction clause is a questionable approach in view of due process 
requirement of narrow construction), cert, denied, 450 U.S. 912 (1981); accord Atkinson, 
supra note 17, at 14; Tarlow, supra note 1, at 177-80; Comment, Racketeer Influenced and 
Corrupt Organizations Act (RICO)—Application of RICO in the Third Circuit, 24 Vox. L. 
Rev. 263, 276 (1979). Contra Note, Liberal Construction Clause, supra note 4, a t 181-84.

“  See, e.g., Smith v. Equitable Life Assurance Soc’y, 614 F.2d 720, 723 (10th Cir. 1980); 
cf. Collins v. Kidd, 38 F. Supp. 634, 637 (E.D. Tex. 1941) (Fair Labor Standards Act con­
strued favorably to the defendant because of penal component).

"  See Brown v. Cummins Distilleries Corp., 56 F. Supp. 941 (W.D. Ky. 1944) (treble 
damages resulting from a violation of the 1942 Price ContTol Act are penal in nature and do 
not survive the death of the defendant).

71 Cf. Mourning v. Family Publications Serv., Inc., 411 U.S. 356, 376-77 (1973) (statute
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Advocates o f  broad construction have suggested a second theory 
by which the traditional rule o f  narrow construction can be evaded. 
I t  is contended that because section 1962 establishes a standard for 
both civil and criminal violations, it defines only “ unlawful”  con­
duct and not “ criminal”  conduct.73 Therefore, under this theory 
section 1962 is not a criminal statute subject to narrow construc­
tion. Proponents of  this argument assume that where a statute es­
tablishes a common standard for both civil and criminal liability 
the standard is immune from the strict construction doctrine. This 
assumption squarely conflicts with Supreme Court case law,73 hold­
ing that where a statute gives rise to both civil and criminal reme­
dies even the civil remedies must be narrowly construed.74 Apply­
ing this principle to R ICO , section 1962 must be construed 
narrowly regardless o f  the fact that civil remedies are dependent 
on that standard.78

On the level o f  statutory interpretation, it is evident that the 
l iberal construction clause was not meant to apply to the punitive

imposing civil money penalty is not construed “as narrowly as a criminal statute providing 
graver penalties, such as prison terma").

” See Blakey & Gettings, supra note 4, at 1027 n.91. In another Article by the same 
authors, they assert; "RICO is not a criminal statute. Sec. 1962 says 'unlawful', not 'crimi­
nal'. Conduct may be unlawful either criminally or civilly. In fact, RICO does not draw the 
line between innocent and criminal conduct, 3ince it requires the violation of two or more 
independent criminal statutes before it is violated." Blakey & Gettings, supra note 15, at 26, 
col. 4.

"  See FCC v. American Broadcasting Co., 347 U.S. 284 (1954).
74 Id. In American Broadcasting, the Court held that a statute proscribing broadcasts of 

lotteries was subject to strict construction even though the statute could be enforced in both
FCC administrative hearings and in federal criminal prosecutions. The Court struck down 
FCC regulations that broadly construed the statute and concluded that the regulations had 
to be drafted in accord with the narrow construction rule applicable to criminal statutes. Id. 
at 296. The Court noted:

It is true, as contended by the Commission, that these are not criminal cases, but it 
is a criminal statute that we must interpret. There cannot be one construction for the 
Federal Communications Commission and another for the Department of Justice. If 
we should give § 1304 the broad construction urged by the Commission, the same 
construction would likewise apply in criminal cases. We do not believe this construc­
tion can be sustained. Not only does it lack support in the decided cases, judicial and 
administrative, but also it would do violence to the well-established principle that 
penal statutes are to be construed strictly.

Id.
71 It is noteworthy that the Sherman Act, 15 U.S.C. § I (1973), resembles RICO in that a 

single standard produces both criminal and civil remedies. Nevertheless, the Sherman Act, 
as a criminal statute, has been subjected to strict construction. See United States v. United 
States Gypsum Co., 438 U.S. 422, 443-44 & n.19 (1978).
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provisions o f  18 U.S.C. §§ 1961-1963.78 This view is buttressed by 
the Supreme Court opinion in United States u. United States 
Gypsum Co.,'’1 which indicated that a clause urging liberal con­
struction to effectuate a remedial purpose is general ly applicable 
only to statutes creating civil remedies and not to criminal stat­
utes.78 Courts interpreting R ICO  have stood this rule on its head 
by broadly construing the criminal provisions while narrowly con­
struing the civil provisions.78

The confusion and uncertainty engendered by the liberal con­
struction clause has caused the American Bar Association to rec­
ommend its repeal.80 The commentary focused on the difficulty in 
reconciling that clause with the due process requirement o f  strict 
construction.81

I I I .  C o n s t it u t io n a l  C h a l l e n g e s  t o  R ICO
Constitutional objections to Tit le IX  have been frequently raised 

and just as frequently rejected. These objections, however, can

” See United States v. Mandel, 415 F. Supp. 997, 1022 (D. Md. 1976). Seventh Circuit 
Judge Swygert has theorized that Congress probably intended the clause to apply only to 
the civil remedies, considered to be the major innovation of Title IX at the time of ita 
passage. See United States v. Grzywacz, 603 F.2d 6S2, 691-92 (7th Cir. 1979) (Swygert, J., 
dissenting), cert, denied, 446 U.S. 935 (1980).

17 438 U.S. 422 (1978).
"  Id. a t 443 n.19. In holding that intent was an element of Sherman Act criminal provi­

sions, the Court observed:
An accommodation of the civil and criminal provisions of the Act similar to that 

which we approve here was suggested by Senator Sherman in response to Senator 
George’s argument during floor debate that the Act was primarily a penal statute to 
be construed narrowly in accord with traditional maJtims:

“The first section being a remedial statute, would be construed liberally with a 
view to promote ita object. I t defines a civil remedy, and the courts will construe it 
liberally . . . .

"In providing a remedy the intention of the combination is immaterial. . . .
"The third section is a criminal statute, which would be construed strictly and is 

difficult to be enforced. In the present Btate of the law it is impossible to describe, in 
precise language, the nature and limits of the offense in terms specific enough for an 
indictment." 21 Cong. Rec. 2456 (1890).

Although the bill being debated by Senators George and Sherman differed in form 
from the Act as ultimately passed, the colloquy betwwn them indicates that Congress 
was fully aware of the traditional distinctions between the elements of civil and crim­
inal offenses and apparently did not intend to do away with them in the Act.

438 U.S. a t 443 n.19.
” See supra text accompanying notes 41-33.
** RICO Report, supra note 7 at 12-13.
•* Id. at 13.
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have the sa lu ta ry  effect o f requ iring the cou rts to c la rify  the b road 
language o f  T it le  IX . ”

A .  C o n g r e s s ’s  A u t h o r i t y  U n d e r  t h e  C o m m e r c e  C l a u s e

G ene ra lly , statu tes enacted by Congress pu rsuan t to the com ­
merce clause o f  the C onstitu tion83 requ ire  some nexus between the 
de fendan t’s activ ities and in te rsta te  com m erce.64 Section 1962 re ­
quires on ly  tha t the e r.t .e rp rra  a ffect commerce,89 a lesser standa rd  
o f  p ro o f th a t has been uphe ld  as perm issib le  under the commerce 
clause.89

A s im ila r c la im  is th a t R IC O  in trudes upon sta te  sovereignty in 
v io la tion  o f  the n in th  and ten th  am endm ents because the racke­
teering acts need no t affect in te rsta te  commerce. In  U n i t e d  S t a t e s
u .  M a r t i n o , 87 the court, re jecting th is c la im , reasoned th a t the es­
sence o f R IC O  proscribes " th e  fu rth e ring  o f the en terp rise n o t the 
predicate acts” ; consequently , those acts need no t affect 
commerce.88

B .  E x  P o s t  F a c t o  C l a u s e

A lthough the p rob lem  has abated w ith the passage o f tim e, 
R IC O  charges have frequen tly  been challenged when the predicate 
racketeering acts were com m itted be fo re  the e ffective date o f T it le  
IX . T it le  IX  m ay v io la te  the con stitu tiona l p roh ib it ion  on ex post 
fac to  laws89 because it pe rm its p rosecu tion  o f  activ ities occurring

“  See, e.g., U nited S tates v. Thevis, 474 F. Supp. 134, 141-43 (N.D. Ga. 1979) (excluding 
forfeiture of profits from § 1963 in response to vagueness challenge to § 1963); United S tates 
v. W hite, 386 F. Supp. 882, 883-84 (E.D Wis. 1974) (adopting "com mon schem e” construc­
tion of "p a tte rn ” in response to vagueness objection to § 1962).

M U.S. C o n s t ,  a r t  I, § 8, cl. 3.
M See  C om m ent supra  note 68, a t 275.
“  See infra  tex t accompanying note 364.
M See  U nited S tates v. Vignola, 464 F. Supp. 1091, 1097-1100 (E.D. Pa.), a ff’d  mem., 605 

F.2d 1199 (3d Cir. 1979); Atkinson, supra  note 17, a t  5-6. B ut see Comment, supra  note 68, 
a t  275.

"  648 F.2d 367 (5th Cir. 1981), reu'd on other grounds on rehearing en banc, 681 F.2d 
952 (5th Cir. 1982), cert, granted sub nom. Russello v. U nited S tat *3, 103 S. C t  721 (1983).

M Id. a t 381; accord U nited S tates v. Boffa, 513 F. Supp. 444. 46o (D. Del. 1980), reu'd in 
part on other grounds, 688 F.2d 919 (3d Cir. 1982).

** U.S. C o n s t ,  art. 1, § 9, cl. 3. The ex post facto clause states: "N o Bill of A ttainder or ex 
post facto Law shall be passed." An ex post facto law has been defined as one " th a t makes 
an action done before passing of the law, and which was innocent when done crim inal." 
C'alder v. Bull, 3 U.S. (3 Dali.) 386, 390 (1798) (em phasis added).
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p rio r to its effective date .90 T h is  contention has been re jected 
based upon a sta tem ent in a Senate rep o rt on T it le  IX : “ One act in 
the pa tte rn  m ust be engaged in a fte r the  effective date o f  the legis­
la tion . T h is  avoids the p roh ib ition  against ex post fac to  laws, and 
b ills  o f  a tta ind e r.” 81 In  add ition , a t least one cou rt has concluded 
tha t the ex post fac to  clause is no t v io la ted  because the R IC O  o f ­
fense is no t com plete un til a racketeering act occurs a fte r the effec­
tive date .93 T h e  statute theo re tica lly  notified  the de fendan t, who 
com m itted racketeering acts p rio r to th a t date, th a t a fu rth e r act 
would v io la te  T it le  I X . "

A d iffe ren t fo rm  o f ex post ft.cto argum ent was raised in U n i t e d  
S t a t e s  v .  M a r t i n o . 9*  The  de fendan t c laim ed tha t the app lication  o f  
R IC O  to  illega l enterp rises is an unexpected ju d ic ia l expansion o f 
law  th a t cannot be re troac tive ly  app lied .98 T h e  cou rt re jected th is 
a rgum ent and indicated th a t the illega l en terp rise concept was a 
foreseeab le expansion .98

C. V a g u e n e s s  a n d  O v e r b r e a d t h

The  “ less than p e llu c id ”  language o f  T it le  IX 97 has frequen tly  
p rec ip ita ted  the unsuccessfu l con ten tion tha t various po rtions o f  
T it le  IX  are unconstitu tiona lly  vague.99 T he  com m on ly  app lied

•* See, e.g., U nited S tates v. Boffa, 688 F.2d 919, 937 (3d Cir. 1982). O ther courts, how­
ever, have indicated th a t proper prosecution under T itle IX may no t violate the ex poat 
facto clause. See, e.g., United S tates v. Brown, 555 F.2d 407, 418-21 (5th Cir. 1977), cert, 
denied, 435 U.S. 904 (1978); United States v. Campanale, 518 F.2d 352, 357,36-1-65 (9th Cir. 
1975), cert, denied, 432 U.S. V 50 (1976); United S tates v. Field, 432 F. Supp. 55, 59 
(S.D.N.Y. 1977).

•' S. R e p . No. 617, 91st Cong., 1st Sesa. 158 (1969), cited in  U nited States v. Brown, 555 
F.2d 407, 417 (5th Cir. 1977), cert, denied, 435 U.S. 904 (1978); accord United S tates v. 
Campanale, 518 F.2d 352, 364 (9th Cir. 1975), cert, denied, 423 U.S. 1050 (1976); United 
S tates v. Mandel, 415 F. Supp. 997, 1022 (D. Md. 1976). This legislative comment i3 codified 
in  18 U.S.C. § 1961(5), which defines "pattern  of racketeering activity” to require one act 
a fter the effective date. 18 U.S.C. § 1961(5) (1976).

M U nited S tates v. Field, 432 F. Supp. 55, 59 (S.D.N.Y. 1977).
“  Id.
M 648 F.2d 367 (5th Cir. 1981), reu'd on other grounds on rehearing en banc, 681 F.2d 

952 (5th Cir. 1982), cert, granted sub nom. Russello v. United States, 103 S. Ct. 721 (1983).
M Id . a t  381.
M Id.
n  U nited S tates v. Rubin, 559 F.2d 975, 990 (5th Cir. 1977), uacated & rem anded on 

other grounds, 439 U.S. 810 (1978).
*• See  United States v. Martino, 648 F.2d 367, 381 (5th Cir. 1981), reu'd on o ther grounds 

on rehearing en banc, 681 F.2d 952 (5th Cir. 1982), cert, granted sub nom. Russello v.
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constitu tiona l s tandard  fo r vagueness is tha t a c rim ina l sta tu te  is 
void when it fa ils to  give “ a person o f  o rd in a ry  in te lligence fa ir 
notice tha t his con tem plated conduct is fo rb idden  by the 
s ta tu te .” 0*

T he  phrase “ pa tte rn  o f racketeering ac tiv ity ”  is p a rtic u la r ly  v u l­
nerab le  to a vagueness challenge. The  N in th  C ircu it has acknow l­
edged th a t i f  “ pa tte rn  o f racketeering a c tiv ity ”  were undefined , the 
te rm  would be “ unm anageab le .” 100 T he  cou rt concluded tha t any 
am bigu ity was cured by the de fin itions o f  “ p a tte rn "  and “ racke ­
teering ac tiv ity " in section 1961 .101 The  cou rt, however, ignored the 
fac t th a t section 1961 (5 ) does not define “ p a tte rn ”  bu t m ere ly  
states th a t there can be no p ro o f o f  a pa tte rn  tha t does not include 
p ro o f o f the two racketeering activ ities described in section 
1 9 6 1 (5 ) .103

T he  term  “ en te rp rise ”  a lso seems vu lne rab le  when app lied  to an 
illega l en terp rise because tha t construction  con flic ts w ith the legis­
la tive  h is to ry .103 Neverthe less, vagueness argum ents have been re ­
jec ted  in this con tex t.10*

Some po ten tia l vagueness and ove rb read th  p rob lem s m ay re ­
main . The  D is tric t o f  Co lum bia C ircu it has ind icated th a t R IC O

U nited S tates, 103 S. C t  721 (1983); United S tates v. Aleman, 609 F.2d 298, 305 (7th Cir. 
1979). cert, denied, 445 U.S. 946 (1980); United S tates v. Pantone, 609 F.2d 675, 679 (3d Cir.
1979); United S tates v. Swiderski, 593 F.2d 1246, 1249 (D.C. Cir. 1978), cert, denied, 441 
U.S. 933 (1979); U nitec S tates v. Hawes, 529 F.2d 472, 478-79 (5th Cir. 1976); U nited S tates 
v. Parness, 503 F.2d 430, 441 (2d Cir. 1974), cert, denied, 419 U.S. 1105 (1975); United 
S tates v. C appetto, 502 F.2d 1351, 1357-58 (7th Cir. 1974), cert, denied, 420 U.S. 925 (1975); 
U nited S tates v. Boffa. 513 F. Supp. 444, 460 (D. Del. 1980), reu'd in part on o ther grounds, 
688 F.2d 919 (3d Cir. 1982); United States v. Thevis, 474 F. Supp. 134, 139-40 (N.D. Ga.
1979); U nited S tates v. Field, 432 F. Supp. 55, 60 (S.D.N.Y. 1977); U nited S tates v. Castel­
lano, 416 F. Supp. 125, 128 (E.D.N.Y. 1975); U nited S tates v. Stofsky, 409 F. Supp. 609, 612- 
13 (S.D.N.Y. 1973), aff'd, 527 F.2d 237 (2d Cir. 1975), cert, denied. 429 U.S. 819 (1976); 
U nited S tates v. S cak itti, 408 F. Supp. 1014, 1015-16 (W.D. Pa. 1975); U nited S tates v. 
W hite, 386 F. Supp. 882. 883-84 (E.D. Wis. 1974).

** United S tates v. Harrisa, 347 U.S. 612, 617 (1954), quoted in  Palm er v. C ity of Euclid, 
402 U.S. 544, 545 (1971).

"x* United S tates v. Campanale, 518 F.2d 352, 364 (9th Cir. 1975), cert, denied, 423 U.S. 
1050 (1976).

Id.
,M United S tates v. Ladmer, 429 F. f  ipp. 1231, 1244 (E.D.N.Y. 1977).
,M See  Tarlow, supra  note 1, at 193-95.
m  See United S tates v. Aleman. 609 F.2d 298, 305 (7th Cir. 1979), cert, denied, 445 U.S. 

946 (1980); United S tates v. Hawes, 529 F.2d 472, 478-79 (5th Cir. 1976); U nited S tates v. 
Castellano, 416 F. Supp. 125, 128 (E.D.N.Y. 1975); U nited S tates v. S cak itti, 408 F. Supp. 
1014, 1015-16 (W.D. Pa. 1975).
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may be ove rb road  when app lied  to “ 'sm all f r y ’ w ith on ly  a tangen­
tia l re la tion sh ip  w ith a c rim ina l en te rp rise .” 106 In  a re la ted  ho ld ing, 
U n i t e d  S t a t e s  v .  B o f f a , 10*  a d istric t cou rt re jected a c laim  tha t 
R IC O  was vague “ as app lied ”  to the p a rticu la r case.107 T he  cou rt 
im p lied  th a t in some cases R IC O  m ight be vague as app lied .108

IV . S ection  1962 (a ) and (b )
A .  S e c t i o n  1 9 6 2 ( a )

Section 1962 (a ) proscribes the acquisition o r operation  o f an en­
terp rise w ith income derived from  a pa tte rn  o f  racketeering .109 
P ro o f o f  a section 1962 (a ) v io la tion  involves trac ing money derived 
from  a pa tte rn  o f  racketeering in to  the operation  o r acquisition o f 
an in te rest in  a business. A lthough some cou rts had concluded tha t 
section 1962 (a ) app lied  on ly  to  leg itim ate businesses,110 the S u ­

'** U nited S tates v. Swiderski, 593 F.2d 1246,1249 (D.C. Cir. 1978), cert, denied, 441 U.S. 
933 (1979) (while U nited States v. Elliott, 571 F.2d 880 (5th Cir. 1980), states th a t "the 
RICO ne t is woven tightly to tra p  even the sm allest fish," Sw iderski cautions th a t RICO 
cannot cast "too  large a ne t”); see also Atkinson, supra  note 17, a t 4 (RICO can be unconsti­
tutionally vague os applied to some individuals).

,M 513 F. Supp. 444 (D. DeL 1980), reu'd in part on other grounds, 688 F.2d 919 (3d Cir. 
1982).

Id . a t 460-63.
Id . The court also rejected a claim th a t RICO was subject to  the first am endm ent 

overbreadth doctrine, id. a t  463-64, holding th a t RICO "does no t affect any association pro­
tected by the F irst A m endm ent," Id. a t 464.

*•* Section 1962(a) reads:
(a) I t  shall be unlawful for any person who has received any income derived, d i­

rectly or indirectly, from a pattern  of racketeering activity or through collection of an 
unlawful debt in which such person has participated as a principal within the m ean­
ing of section 2, title  18, U nited S tates Code, to use or invest, directly or indirectly, 
any p a rt of such income, or the proceeds of such income, in acquisition of any interest 
in, or the establishm ent or operation of, any enterprise which is engaged in, or the 
activities of which affect, in terstate or foreign commerce. A purchase of securities on 
the open m arket for the purposes of investment, and w ithout the intention of control­
ling or participating in the control of the issuer, or of assisting another to do so, shall 
no t be unlawful under this subsection if the securities of the issuer held by the pur­
chaser, the mem bers of his immediate family, and his or their accomplices in any 
pattern  of racketeering activity or the collection o f an unlawful deb t after such 
purchase do no t am ount in the aggregate to one percent of the outstanding securities 
of any one class, and do no t confer, either in law or in fact, the power to elect one or 
more directors of the issuer.

18 U.S.C. § 1962(a) (1976).
“ • See  U nited S tates v. Sutton, 605 F.2d 260, 269 (6th Cir. 1S79), reu'd en banc, 642 F.2d 

1001 (1980), cert, denied, 453 U.S. 912 (1981); United S tates v. C appetto, 502 F.2d 1351, 
1358 (7th Cir. 1974).
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prem e C ou rt he ld in U n i t e d  S t a t e s  u .  T u r k e t t e  th a t acqu isition o f 
an in te rest in an illega l enterprise is encompassed by section 
1 9 6 2 (a ).m  P re sum ab ly , prosecutions o f  those investing in illega l 
enterp rises under section 1962 (a ) w ill be ex trem e ly  rare  because an 
investm ent o f “ d irty  m oney”  in an ille g a l en te rp rise  can be p ro se ­
cuted as an illeg a l operation  o f an en te rp rise  under section 
1 96 2 (c ).113

T he  second sentence o f  section 1962 (a ) estab lishes an exception 
to the offense fo r  purchases o f securities in the open m arke t 
am ounting to less than one percent o f  the securities o f a class o f 
stock. U n fo rtu n a te ly , there is no s im ila r exem ption  fo r m oney used 
to  operate an enterp rise . Consequently , use o f  t r iv ia l am ounts o f 
“ d irty  m oney”  to purchase ja n ito r ia l supp lies fo r  the en te rp rise  
m ay v io la te  section 1962 (a ). T h eo re tic a lly , the p rob lem  o f de 
m in im is use o f racketeering income cou ld  be rem edied by congres­
s iona l enactm ent o f  a one-percent exem ption  s im ila r to the present 
exem ption fo r  an acquisition o f an in te re s t .113

T he  scope o f  the existing one-percent exem ption  may be lim ited  
by the fac t th a t section 1962 (a ) app lies no t on ly  to  racketeering 
income but to  proceeds o f tha t income. One consequence o f this 
extension to  proceeds o f income is tha t section 1962 (a ) m ay be a p ­
p licab le  to m oney derived from  racketeering , invested w ith in the 
s tock exception , and upon the sale o f th e  stock reinvested outside 
the exception .114

U1 452 U.S. 576, 587 (1981).
1,1 See infra tex t accompanying note 353.
,1* U nfortunately, it ia difficult to  draft Language to  reflect the concept th a t the use of 

racketeering income should be significant in relation to  the m agnitude of the enterprise's 
business activities. Those who d raft an exemption for "opera ting” m ust answer the ques­
tion: "P ercen t of w hat?" There are numerous figures to  which the percentage could apply, 
including four percent of gross income, net income, or operating expenses. Unlike acquisi­
tions, there ia no figure th a t is applicable to all acts of "operating" an in terest because the 
word "operating" is so broad th a t it can apply to b wide variety of acts. For example, an 
exem ption for percent of operating expenses only responds to a situation where racketeering 
income is used to pay the expenses of the enterprise. T h is exemption would fail to resolve 
“ operating" situations involving use of racketeering incom e to purchase capital assets for 
th e  enterprise or to  pay off liens on the defendant’s stock in terest in the enterprise.

1,4 See  Tarlow, supra  note 1, a t 184-85. A somewhat sim ilar issue is being litigated in 
U nited S tates v. Facuseh, No. 81-337 (S.D. Fla. filed Ju ly  31, 1981). In Facuseh, an indict­
m en t charging a Travel Act violation, 18 U.S.C. § 1952, involved two money brokers who 
allegedly sold cashier’s checks and wire transfers to defendants who paid the brokers in cash 
from illegal drug transactions. The defendants moved to  dism iss the indictm ent on num er­
ous grounds, including a claim th a t the brokers’ transm ission of the cashier's checks and
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1 .  L i a b i l i t y  o f  R e c i p i e n t s  a n d  I n v e s t o r s  o f  R a c k e t e e r i n g  I n ­
c o m e .  T h e  G overnm ent has contended th a t section 1962 (a ) extends 
beyond the  investor who partic ipates in the racketee ring  to  ind i­
v idua ls , inc lud ing accountants, a tto rneys, o r in vestm en t advisers 
who are n o t invo lved in the racketeering bu t who invest o r receive 
the invested  m oney w ith o r w ithou t know ledge o f  the na tu re  o f  the 
ille g a l source .116 Th is  in te rp re ta tion  conflicts w ith  the  leg is la tive 
h is to ry , which indicates th a t section 1962 (a ) is lim ited  to  those 
who a re  p rin c ip a ls  in the racketeering acts, exc lud ing innocent re ­
c ip ien ts o r investors who w ou ld be accessories a fte r  the fa c t.118

T h e  lia b ility  o f  an investo r o f racketeering income under section 
1 96 2 (a ) and (d ) was a p ivo ta l issue in U n i t e d  S t a t e s  v .  L o f t e n , 117 
where an a tto rn ey  was ind icted fo r  conspiracy to  v io la te  section 
1 96 2 (a ) b y  investing a c lien t ’s d rug -re la ted  income in various com ­
m erc ia l p ro jec ts . H e was n o t invo lved in the unde rly ing  drug rack ­
eteering ac tiv ity , and the G ove rnm e- 1 contended th a t it  was not 
requ ired  to estab lish th a t the a tto rn ey  knew the  funds were drug 
re la ted . T h e  section 1962 (d ) conspiracy count a lleged th a t the a t­
to rn ey  was an investm ent adv iser to  those who com m itted  the drug 
transactions. T h e  a tto rn ey ’s a lleged activities in vo lved  such innoc­
uous acts as (1 ) paym ents to  an engineer and a con trac to r fo r a 
com m erc ia l bu ild ing ; (2 ) discussion o f an A rizona go ld m ine invest­
m en t and a purchase o f  d iam onds fo r  resale in A sia; and (3 ) tou r­
ing A rizona  go ld  m ine sites.118 T h is  was not a m oney-laundering  
ope ra tion ; the de fendan t L o fte n  wanted to p lace a large sign on 
the f r o n t  o f the bu ild ing , nam ing it  the “ L o fte n  B u ild in g .”

T h e  a tto rn ey  in L o f t e n  was not a c rim ina l law yer and had never 
rep resen ted  a de fendan t in a d rug case. H e was firs t  asked to  coop­
e ra te  against the  c lien t and ano the r lawyer. T h e  G ove rnm en t con­
tended  th a t  the a tto rn ey  was liab le  even i f  he d id  n o t know  tha t

wire transfers was no t a d istribution of proceeds from the drug transactions w ithin the 
m eaning o f § 1952. Unlike RICO, which applies to the proceeds of racketeering income, § 
1962 applies only to  the illegal income itself.

" •  See, e.g., U nited S tates v. R ittenberg, No. 80-0256-S (S.D. Cal. Apr. 21, 1980) (§ 
1962(a) count died against an accountant who invested funds from racketeering in which he 
did n o t participate).

,u  T he clause "in  which such person has participated as a principal" was inserted a t the 
suggestion of the Justice D epartm ent, which felt th a t § 1962(a) was directed a t  a person who 
was an  active participant in the illegal activities. See Hearings, supra  note 21, a t  406.

,,T 518 P. Supp. 839 (S.D.N.Y. 1981).
“ • Id. a t  842-48.
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the c lien t was engaged in drug transactions as long as he m istak ­
en ly  suspected tha t the income was from  an illega l ac tiv ity  such as 
gambling. W hen the prosecution was firs t asked how the lawyer 
shou ld  have known tha t his conduct was un law fu l, the response 
was the fo llow ing : “ [H ]is  nose shou ld  have to ld  him  there was 
som eth ing w rong.” 118 U lt im a te ly , the cou rt re jected th is “ p robos­
c is”  test and he ld  tha t the G overnm en t m ust prove that the a t to r ­
ney knew th a t the money was from  narcotics a c tiv ity .120

A t the t r ia l in L o f t e n ,  the G ove rnm en t a ttem p ted  to estab lish 
the in ten t e lem ent by arguing tha t the a tto rn ey  knew th a t his c li­
en t had no leg itim ate source o f income and th a t these c lien ts de ­
rived p ro fits  from  drugs. T he  G overnm en t contended th a t the a t­
to rney  had set up a dum m y corpora tion  fo r  his c lients and was 
p lann ing  to phase ou t his law practice so th a t he cou ld spend a ll o f 
h is tim e on the investments o f his c lien ts. H e ro in  placed in ev i­
dence by the G overnm en t was always p iled  high in fro n t  o f the 
law ye r.121

T he  ju ry  u lt im a te ly  re jected the G ove rnm en t’s a rgum ent by ac­
qu itting  the a tto rn ey  on the R IC O  count. The  cou rt acknow ledged 
th a t section 1962 (a ) app lied on ly  to p rinc ipa ls in the racketeering 
activ ities. L o f t e n  adopted th L  au th o r ’s view th a t the section 
1 962 (a ) phrase “ in which such person has pa rtic ipa ted  as a p rin c i­
p a l”  a lso app lies to patte rns o f racketeering as the source o f the 
ta in ted  incom e.122 S trange ly , the G ove rnm en t apparen tly  conceded 
th is po in t in L o f t e n  despite filing an ea rlie r section 1962 (a ) ind ict-

Kaiser, John M artin 's Rocky S tart, Am. Law., Feb. 1982, a t  36.
"* United States v. Loften, 518 F. Supp. 839, 856 (S.D.N.Y. 1981).
1,1 Kaiser, supra  note 119, a t 36.

T he court commented:
Subsection 1962(a) as it was originally proposed did not include the requirem ent 

th a t the offender must have been a principal in the racketeering operations. Thus, it 
was susceptible of the interpretation th a t the recipients of the racketeer's invest­
ments (owners, operators, and employees of the legitimate enterprise) would also be 
(guilty of violating the law. In order to make it completely clear th a t the substantive 
offense was not directed at legitimate businessmen, the phrase "in which such person 
has participated as a principal" was inserted. . . .

I t ia not clear from the face of the s ta tu te  w hether this phrase modifies both “p a t­
tern of racketeering activity" and  "collection of an unlawful debt," or whether it ap ­
plies only to the latter. The legislative history indicates (and the G overnment appar­
ently concedes) th a t it modifies both. See  Tarlow, RICO: The New Darling of the  
Prosecutor's N ursery, 49 F o r d h a m  L. R e v .  165, 184-85 (1980).

518 F. Supp. a t 851 & n.19 (emphasis in original) (footnotes omitted).
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m ent in U n i t e d  S t a t e s  u. R i t t e n b e r g ias against a de fendan t who 
was an accountant investing funds from  alleged drug transactions 
w ithou t partic ipating  in those transactions.

T h e  d istric t cou rt op in ion  in L o f t e n ,  however, estab lishes a d is ­
tu rb ing  precedent fo r  lawyers, accountants, and investm ent adv i­
sors. In  L o f t e n ,  the G ove rnm en t avoided the restric tion  on section 
1 962 (a ) by indicting the a tto rn ey  fo r  a section 1962 (d ) conspiracy 
to v io la te  section 1962 (a ). T he  cou rt app roved  th is ind ic tm ent fo r ­
m at ho ld ing th a t a nonp rin c ip a l in racketeering cou ld be liab le  fo r 
a section 1962 (d ) conspiracy to  v io la te  section 1962 (a ) i f  the G ov­
e rnm en t cou ld show th a t he “ had know ledge o f  the substantive 
s ta tu to ry  offense [§ 1962 (a )] and agreed w ith others to v io la te  
it ."*34

"* No. 80-0256-S (S.D. Cal. 1980). T he ABA has urged the Congress to clarify the statu te  
so as to  preclude § 1962(a) prosecutions of those who are no t involved as principals in the 
pattern  of racketeering activity. RICO Report, supra  note 7, a t 9.

One com m entator has suggested th a t section 1962(a) liability can be imposed on an indi­
vidual who did not comm it the racketeering activity bu t arranged investm ents and had a 
financial stake in the racketeering acta because of an in ten t to  profit. Note, A iding and  
A betting  the Inuestm ent o f D irty Money: M ens Rea and the N onracketeer Under RICO  
Section 1962(a), 82 Colum. L. Rev. 574, 581-92 (1982). The Note relies on legislative history 
th a t indicates th a t the addition of the "participated  as a principal” clause of section 1962(a) 
was intended to  incorporate the “stake in the enterprise” tes t of earlier cases. Id. a t  584. 
Although the discussion in this N ote is balanced and well considered, the problem of s ta tu ­
tory construction is somewhat more complex than  th e  Note would imply. Arguably, the 
"participated as a principal” clause requires th a t the accused be a principal in specific rack­
eteering acta. If  this argum ent is correct, however, the "stake in the venture" tes t would not 
satisfy the explicit requirem ent of section 1962(a). T o  illustrate th is point, assume th a t a 
drug trafficker has received money from two cocaine shipm ents and approach :s an invest­
m ent advisor about investing the d irty  money. T he trafficker specifically tells the advisor 
th a t the money is derived from the shipm ents and th a t the advisor will receive a 10% share 
of fu ture racketeering profits if he invests the cu rren t and future profits in legitimate busi­
nesses. If  the advisor proceeds to  invest the money and receives the profits, can he be prose­
cuted under § 1962(a)? Applying the “stake in the enterprise” test, the advisor would be 
liable since, a t the time of his investm ent activities, he had a  share of the enterprise profits 
and intended to aid the racketeering by laundering the profits T he advisor could not be a 
principal in the two cocaine shipm ents occurring before his agreem ent with the trafficker 
since one cannot be a principal to a crime th a t has already occurred. See, eg., U nited States 
v. Shulm an, 624 F.2d 384, 387 (2d Cir. 1980). As this hypothetical dem onstrates, a person 
cannot act with a "stako in the enterprise” w ithout violating § 1962(a) if the s ta tu te  requires 
th a t the accused act as a principal to  specific racketeering acts.

IM U nited S tates v. Loften, 518 F. Supp. 839, 856 (S.D.N.Y. 1981). See generally  Note, 
supra  note 123. The Loften  court’s proposed in ten t requirem ent seems to apply only to § 
1962(d). W hether § 1962(a) includes a mens rea requirem ent is an unresolved question. See 
Tarlow, supra  note 1, a t 180-83. T he courts are sp lit on the issue of in ten t in § 1962(c) 
cases. See infra  tex t accompanying note 385.
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The investor o r rec ip ien t who is no t invo lved  in racketeering 
shou ld  be im mune from  R IC O  lia b ility  under e ither an a id ing -o r- 
abetting th eo ry  o r a conspiracy theory . W here  Congress specifica lly  
in tends to  exclude a class o f  peop le from  liab ility  fo r  an offense, as 
it d id w ith section 1962 (a ), a person in th a t class is a lso exem pt 
from  conspiracy and a id ing -o r-abetting  lia b ility .128

2 .  P r o o f  o f  a  S e c t i o n  1 9 6 2 ( a )  V i o l a t i o n .  Th eo re tica lly , it may 
seem d ifficu lt to  prove a section 1962 (a ) v io la tion  because o f  the 
need to trace the racketeering funds in to  the en te rp rise .128 W hen 
the de fendan t comm ingles racketeering  income w ith substan tia l 
am ounts o f leg itim ate income, the G ove rnm en t cou ld encounter 
d ifficu lty  in determ in ing which was the source o f m oney invested 
in an en te rp rise .127

1,1 See Gebardi v. United States, 287 U.S. 112, 123 (1932) (the Court held th a t where 
Congress intended to exempt a woman from the M ann Act, she could not be guilty of con­
spiracy); U nited S tates v. Nasser, 476 F.2d 1111, 1118-20 (7th Cir. 1973) (statu te prohibiting 
an ex-employee of the Federal G overnment from acting as attorney for a client in a m atter 
he had personally participated in as an IRS employee did not provide for punishm ent of the 
client; therefore, neither the client nor the attorney could be charged with conspiracy to 
violate the statu te).

*** Ironically, the chief counsel to the Senate Subcom m ittee th a t drafted T itle IX, Profes­
sor Blakey, believed that § 1962(a) is ineffective, because of the difficulty in uncovering 
evidence of how much illegitimate income has been gained by the defendant through racke­
teering activity. Blakey & Goldstock, supra  note 4, a t 356-57.

Note, Investing  D irty Money: Section 1962(a) of the Organized Crime Control Act of 
1970, 83 Y ale  L.J. 1491, 1511 n.97 (1974).

The Government may a ttem p t to adopt theories originating in tax prosecutions. One 
widely employed theory i3 the ‘‘net w orth" method under which the Government attem pts 
to establish the total net value of the taxpayer's assets a t the beginning and a t the end of a 
given year. The taxpayer’s nondeductible personal expenditures are addeJ to the increase in 
net value. If this figure is substantially  greater than the taxable incou.'  reported by the 
taxpayer, the excess may be considered unreportable taxable income. See Holland v. United 
Staten, 348 U.S. 121 (1954). The major difficulties encountered by the Government are prov­
ing a “ firm" opening net worth (an approxim ation is not sufficient), id. a t 132, and proof 
th a t either (1) the defendant had a likely source of illegal income or (2) the accused had no 
source of legal income. Cf. U nited S tates v. Costanzo, 581 F.2d 28, 32 (2d Cir. 1978) (Gov­
ernm ent successfully negated all possible sources of nontaxable income).

In tax cases, variations on the net worth theory have been developed: (1) the “expendi­
tures" method under which the G overnment establishes the total cash expenditures, deducts 
reported income and nontaxable income, and produces a figure for unreported income, see, 
e.g., Taglianetti v. United States, 398 F.2d 558, 562-63 (1st Cir. 1968); and (2) the “ bank 
deposits" method under which the G overnment computes bank deposits exceeding reported 
income, an opening cash balance, an income source capable of producing receipts, and ex­
ceeding the reported income, tee, e.g., U nited S tates v, Slutsky, 487 F.2d 832, 836-37 (2d 
Cir. 1973). A third tax method, developed independently of the net worth concept, ia the 
"specific item s” method under which the G overnment directly proves th a t a specific deduc-
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Su rp ris ing ly , the few section 1962 (a ) cases indicate th a t in p rac ­
tice trac ing is n o t an insu rm ountab le  p rob lem  fo r  the  G overnm ent 
even in com plex fac tua l situations such as U n i t e d  S t a t e s  v .  
C a u b l e ,  which invo lved over $150 ,000 ,000 in assets.128 F o r  exam ple, 
trac ing was successful in U n i t e d  S t a t e s  v .  M c N a r y , 1* 9 where the 
$103 ,000  en terp rise investm ent was made from  an account con ta in ­
ing com m ing led funds th a t included $65 ,000 in racketeering in ­
come. In  M c N a r y ,  there was not enough “ c lean m oney”  in the ac­
count to  pe rm it the de fendan t to invest w ithou t the illega l funds.

tion or item  of income was m isstated or om itted on the tax return. Sec, e.g.. U nited S tates v. 
Roeenatein, 474 F.2d 705, 708-09 (2d Cir. 1973).

A recent legislative proposal, vetoed by the President, authorized a presum ption of forfei- 
tability under T itle  21 of the U nited S ta tes Code. See  S. 2320, 97th Cong., 2d Sesa. (1982). 
Any property acquired during or shortly after a drug violation would have been presumed to 
be forfeitable if the defendant’s legal sources of income were substantially insufficient to 
cover the purchases. Id.

In U nited S tates v. Cauble, L.A. Times, Nov. 29, 1981, a t 1, col. 1, tracing was success­
ful even in a complex case. The Government succeeded in forfeiting between $40,000,000 
and $80,000,000 in assets, which included bank accounts and a num ber of businesses and 
ranches. The G overnment was able to establish th a t $400,000 was derived from illegal trans­
actions. Id.

Cauble amassed this wealth in the oil business by starting a t  age 17 as a roughneck and 
eventually buying a drill oil rig on c re d it Ultimately, Cauble’s holdings included large stock 
interests in three banka, a  steel fabricating plant, a horse trailer company, a welding supply 
company, and six ranches in five counties. Cauble’s prize possession was a golden palomino 
named C utter Bill. To ensure th a t C utter Bill lived comfortably, Cauble built a horse barn 
th a t was longer than  a football field and wider than  a freeway. Cauble later named his 
legendary clothing stores after his horse. Id.

T he G overnm ent alleged a m arijuana operation combining a Columbian source with 
Texas cowboy smugglers. T he m arijuana was off-loaded in Texas from shrim p boats. The 
evidence focused on the activities of “Muscles" Foster, a ranch hand who was both an em ­
ployee and a friend of Cauble. Foster and another cowboy, Raymond Hawkins, arranged the 
m arijuana shipm ents until a  November, 1978, venture collapsed, resulting in the indictm ent 
of 24 people and the seizure of a 73-foot trawler, three trucks, and approximately 40,000 
pounds of marijuana. Although nine defendants were convicted in the first trial, Muscles 
was found no t guilty by reason of insanity. In a subsequent trial Cauble was convicted de­
spite evidence th a t he refused to hire job applicants who had used drugs. Id.

*** 620 F.2d 621 (7th Cir. 1980). In M cNary, the prosecution alleged th a t the defendant, a 
mayor of a town, received payments from building developers in return  for his exercise of 
influence w ith a zoning board to  ensure favorable zoning. T he § 1962(a) count arose from 
the defendant’s investm ent of the proceeds in an enterprise, Ports of C a ll T he investm ent 
in P orts of Call was indirect since the proceeds were first deposited in an account of the 
m ayor’s business, B & M. T he money from th a t account was subsequently transferred to 
Porta of Call. Even though the illegal money in the B & M account was commingled with 
legitim ate income, the court held th a t this indirect investm ent was a violation of § 1962(a) 
because the $65,000 racketeering proceeds enabled the mayor to  invest $103,000 in Ports of 
Call. Id. a t 629.
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Th e  case, th e re fo re , does not reso lve the fa r m ore complex p rob lem  
th a t occurs when $20 ,000 o f  d irty  m oney is deposited in an account 
w ith $150 ,000 in clean money, $25 ,000  in in terven ing w ithdrawals 
occurs, and then $40 ,000 is invested in a leg itim ate business. The  
p rob lem  is not as d ifficu lt in  cases where de fendants do no t have a 
large source o f leg itim ate income to cover the expend itu res. Ju ries 
w ill genera lly  conclude tha t funds are obta ined from  racketeering 
acts when a de fendan t does not have a sign ificant source o f 
incom e.130

T h e  tracing p rob lem  was m ore com p lex in B a l i s t r i e r i  v .  U n i t e d  
S t a t e s , 131 which dea lt w ith the question o f  whether the a ffidav its in 
suppo rt o f  a search w arran t were su ffic ien t to estab lish p robab le  
cause fo r a section 1962 (a ) v io la tion . T h e  a ffidav its included sta te ­
m ents by J im m y "th e  W ease l”  F ra tia n n o  and three con fiden tia l 
sources. The de fendan t was F ra n k  B a lis tr ie ri, the alleged head o f 
the M ilw aukee C hap te r o f  L a  Cosa N ostra . C on fid en tia l source 
num ber three stated tha t B a lis tr ie r i owned various businesses and 
operated  them  th rough fro n t people . B a lis tr ie ri paid b ills  incu rred 
by the businesses from  a genera l fu nd  derived from  a ll o f  his busi­
nesses, includ ing illega l businesses. C on fid en tia l source num ber 
one con firm ed this po in t. In  add ition , F ra tia n n o  stated th a t B a lis ­
t r ie r i re fe rred  to receiving a " t ra n s fu s io n ”  fo r  the operation  o f  his 
business. The  cou rt he ld  th a t th is estab lished p robab le  cause to 
be lieve tha t section 1962 (a ) was v io la ted .133 T h e  fac t tha t a p rob a ­
ble cause standard  was invo lved m ay have obscured the fundam en ­
ta l p rob lem  o f whether section 1962 (a ) app lies to comm ing led 
funds. In  th is case, B a lis tr ie ri a lleged ly  created a general fu nd  tha t 
app a ren tly  comm ing led illega l and lega l funds.

In  the context o f a R IC O  civ il action , S p e n c e r  C o s .  u .  A g e n c y  
R e n t - A - C a r ,  I n c , 133 a d istric t cou rt dism issed a p re tr ia l challenge 
to a section 1962 (a ) count. T h e  com p la in t a lleged th a t the 
de fendan t filed  m isleading statem ents w ith tho Securities and E x ­
change Comm ission in connection w ith its 1980 acquisition o f 
$4 ,000 ,000  o f  Gateway stock. In  F eb ru a ry , 1981, the de fendan t a l-

,M 620 F.2d a t 628-29. One consequence of this phenomenon is th a t the Government en­
courages federal prosecutors to insist on jury  trials on forfeiture issues ra ther than subm it­
ting the issue to the trial judge. See  C r i m i n a l  F o r f e i t u r e s ,  supra  note 61, a t 18.

1,1 517 F. Supp. 935 (E.D. Wis. 1981).
,** Id. a t 941.

(1981-1982) F ed . Sec . L. R ep . (CCH) 1 98,361 (D. M ass. Nov. 17, 1981).
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lege^.iy so ld  the Gateway stock fo r  $6 ,000 ,000 and in the same 
m on th  began acquiring the p la in t i f fs  stock. T h e  cou rt he ld th a t 
these a llegations stated a cause o f action under section 1962 (a ) and 
re jected any requ irem en t th a t the p la in t if f show d irec t use o f  rac k ­
eteering income to  acquire an in te rest in the en te rp rise .134 M c ­
N a r y ,  B a l i s t r i e r i ,  and S p e n c e r  C o s .  seem to indicate tha t courts 
a re w illing  to find  a cause o f  action under section 1962 (a ) no m a t­
te r how com p lex and tenuous the trac ing p rob lem  m ay be.

B .  S e c t i o n  1 9 6 2 ( b )

Section 1962 (b ) app lies to  the acquisition o f an in terest in an 
en te rp rise  th rough a pa tte rn  o f  racketeering ra th e r than by the in ­
come derived from  th a t activ ity . In  practice, section 1962 (b ) p rose­
cutions invo lve re la tiv e ly  sim p le fact pa tte rn s in which the de fen ­
dan t is charged w ith “ m uscling”  in to  businesses th rough 
loanshark ing , b rib e ry , ex to rtion , o r fraud . One o f the few illu s tra ­
tions o f  a section 1962 (b ) o ffense is p rov ided by  the Second C ircu it 
decision in U n i t e d  S t a t e s  v .  J a c o b s o n , 13* which invo lves the re la ­
tion sh ip  between a fin an c ia lly  troub led  bagel bakery  and a loca l 
loan sha rk , Jacobson . Jacobson made a series o f  usu rious loans to 
the bake ry , and, as secu rity fo r  a $15 ,000 loan , he received an as­
signment o f  the bake ry ’s lease, which constitu ted the acquisition o f 
an en terp rise in te rest in v io la tion  o f section 1962 (b ).

,M Id . a t 92,215.
691 F.2d 110, 113 (2d Cir. 1982). The defense contended th a t the acquisition of the 

lease was no t an acquisition of an “ in terest" and a “control" within the meaning of § 
1962(b), which provides: " I t  shall be unlawful for any person through a pattern  of racketeer­
ing activity or through collection of an unlawful deb t to  acquire or m aintain, directly or 
indirectly, any in terest in or control of any enterprise which is engaged in, or the activities 
of which affect, in terstate  or foreign commerce.” The court rejected th is argum ent and held 
th a t the lease was an in terest in the enterprise under a broad view of the word “ in te re s t"  
Id. a t  113. Some courts havo regarded the term “ in terest” in RICO s b  connot. z & capital 
in terest in the enterprise, see supra  note 62, a view implicitly in conflict with Jacobson. 
Arguably, the lender had an in terest in the real property on which the enterprise was lo­
cated w ithout having a capital in terest in the bakery itself. Jacobson further held th a t ei­
ther the acquisition of the lease or the eviction could be egarded as the acquisition of con­
trol. Id . a t 112. Although this holding seems to have some m erit, it  does serve as a reminder 
of the troubling ambiguity of § 1962(b). Specifically, i t  is not clear w hat constitutes "con­
tro l” under § 1962(b). Is it  enough merely to have some influence over the enterprise’s af­
fairs or m ust the defendant have som ething akin to majority control of the enterprise? Had 
Congiess intended the broader view of “control,” it would have drafted  § 1962(b) to pro­
scribe the acquisition of a "source of influence,” the language used in § 1963(a).



324 GEORGIA L A W  RE V IE W [Vol. 17:291

V. S e c t io n  1962(c )

Section 1962 (c ) is the m ost freq u en tly  litiga ted  offense app ly ing  
to ope ra tion  o f an enterp rise th rough a p a tte rn  o f  racketeering . 
T he  question o f  what constitu tes an en terp rise has been the m ost 
frequen tly  litiga ted issue in section 1962 (c ) cases. T h e  foca l p o in t 
o f  any ana lysis o f  an “ en te rp rise ”  p rob lem  is the b road  and am big­
uous de fin ition  o f en terp rise in section 1961 (4 ): “ [E n te rp r is e  in ­
cludes any ind iv idua l, pa rtne rsh ip , corpora tion , association , o r 
o the r legal en tity , and any un ion o r group o f ind iv idua ls associated 
in fac t a lthough no t a legal en tity  . . . . ” 138
A .  E n t e r p r i s e

1 .  O p e m H o n  o f  I l l e g a l  E n t e r p r i s e .

a .  T h e  Tu rke tte  d e c i s i o n .  P r io r  to  the Suprem e C ou rt op in ion  
in U n i t e d  S t a t e s  u .  T u r k e t t e , 137 the key issue invo lv ing  the de fin i­
tion  o f en te rp rise  w ai its app lic ab ility  to illega l enterp rises. T h e  
G overnm en t contended th a t the absence o f any language lim iting  
the te rm  “ en te rp rise ”  to  leg itim ate organ izations au tho rized  p rose ­
cutions o f those who illeg a lly  operate  an illega l en te rp rise  as well 
as those who ille g a lly  operate a leg itim ate one. T h e  m a jo rity  o f 
cou rts pe rm itted  the G ove rnm en t to  allege n o la t io n s  o f section 
1962 (c ) based on illega l activ ities un re la ted  to the acqu isition o r 
operation  o f leg itim ate entities such as businesses o r un ions .138 
M ost com m entators sh a rp ly  critic ized th is view .139

,M 18 U.S.C. § 1961(4) (1976).
101 S. Ct. 2524 (1981), rev'g 632 F.2d 896 (1st Cir. 1980).

,M See, e.g., United S tates v. Sutton, 642 F.2d 1001, 1008 (6th Cir. 1980) (en banc), rev'g 
605 F.2d 260 (1979), cert, denied, 4."’ U.S. 912 (1981); U nited S tates v. W hitehead, 618 F.2d 
523, 525 n .l  (4th Cir. 1980); United S tates v. Rone. 598 F.2d 564, 568-69 (9th Cir. 1979), 
cert, denied, 445 U.S. 946 (1980); U nited S tates v. M alatesta, 583 F.2d 748, 754 n.3 (5th Cir. 
1978), cert, denied, 440 U.S. 962 (1979). B ut see U nited S tates v. T urkette , 632 F.2d 896 
(1st Cir. 1980), rev'd, 452 U.S. 576 (1981); U nited S tates v. Anderson, 626 F.2d 1358 (8th 
Cir. 1980); United S tates v. Sutton, 605 F.2d 260 (6th Cir. 1979).

“ * See  Tarlow, supra  note 1, a t 191-99; Note, United S tates v. Sutton, The S ix th  Circuit 
Curbs Abuse of RICO: The Federal Racketeering Enterprise S ta tu te , 28 C l e v e .  S t .  L. R e v . 
629 (1979); Note, S ta tu to ry  In terpreta tion— Racketeer Influenced and Corrupt Organiza­
tions S ta tu te  (RICO) A pplies Only to "Legitim ate" Enterprises: U nited Statc9 v. Sutton, 
11 U. T o l .  L. R e v .  685 (1980); Comment, The Scope o f T itle  IX , supra  note 3; Comment, 
The Enterprise E lem ent, supra  note 3; Comment, The Legitim ate-Illegitim ate Contro­
versy, supra  note 3; Comment, Runaway RICO, supra  note 3. B ut see Note, The Liberal 
Construction Clause, supra  note 4, a t 184-90; Note, The Rocneteer In fluenced and Corrupt 
Organizations Act: Proscription of Illeg itim ate and Criminal Enterprises, 10 M em . S t .  U.L.
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The  m a jo rity  view estab lished in the cases was uphe ld  by the 
Suprem e C ou rt decision in T u r k e t t e .  The  C ou rt ’s decision was 
based p rim a rily  on the b e lie f th a t the te rm  “ en te rp rise ”  was unam ­
biguous and c lea rly  inc luded illega l ope ra tions .1,40 U n fo rtu n a te ly , 
the Suprem e C ou rt fa iled  to  dem onstra te  the c la rity  o f  the “ en te r­
p rise ”  concept by p rov id ing a w orkab le  test fo r  determ in ing when 
an ind iv idua l o r g roup o f  peop le engaged in illega l activ ities be­
comes an enterp rise .

T h e  C ou rt im p lied  tha t the comm ission o f  two racketeering acts 
by the same person o r g roup o f  peop le does n o t by its e lf estab lish 
the existence o f  an illega l en te rp rise .141 O ther than th is cau tionary  
language, the C ou rt ’s exp lana tion  o f  en terp rise was lim ited  to de­
scrip tions o f an en te rp rise  as “ a group o f  persons associated to ­
gether fo r  a com mon purpose o f  engaging in a course o f  conduct” ; 
and “ an ongoing organ iza tion , fo rm a l o r in fo rm a l,”  in which “ the 
various associates func tion  as a continu ing u n it .” 143

b .  D e c i s i o n s  c o n s t r u i n g  T u rk e tte . W ith  th is meager guidance, 
the low er courts m ust dete rm ine the facto rs th a t tran s fo rm  a per-

Rbv. 633 (1980); Note, Construing Legislative H istory, supra  note 4, a t 789-94.
“ • 452 U.S. 576. 580-87 (1981).
«•* Id. a t 583 n.5.
1,1 Id. a t 583. One practical effect of the T urke tte  enterprise standard  is to  broaden the 

admissib'Uty of otherwise prejudicial evidence. T his point is illustrated by United S tates v. 
Dickens, 695 F.2d 765 (3d Cir. 1982). In Dickens, the 17 defendants were members of the 
“New W orld" religious organization, an  offshoot of th e  Black Muslims. T he leader of the 
group was an inm ate of Railway S tate  Prison, who recruited other inm ates to commit “ m is­
sions," i.e., arm ed robberies. The group was a hierarchical param ilitary group with ranks 
ranging from “general,” “major,” “m inister,” and "cap tain" to  “lieutenant" and “soldier.” 
The defendants pooled the stolen money to purchase land in South  Carolina where they 
were to establish a separatist community. A fter two rehearsal robberies of Cooper’s Liquor 
Store and S m itty ’s Bar, the defendants conducted 12 arm ed bank robberies within a seven- 
m onth period. During one robbery, a police officer was killed. Id . a t  771.

T he defendants objected to  the allegation of the New World religious organization as a 
RICO enterprise. However, th is claim was seemingly based on the first am endm ent ra ther 
than  on any claim th a t it  could no t be an enterprise as a m atter of statu tory  construction. 
The first am endm ent argum ent was th a t the allegation of the “ New W orld” as an enterprise 
chilled first am endm ent rights by effectively plarm g their unpopular religious beliefs on 
tr ia l  T he defendants claimed th a t the G overnment should have employed a simple group- 
of-associated-individuals enterprise w ithout making reference to the religious goals of the 
New World. Id . a t 772.

T he Dickens court rejected this argum ent, holding th a t it was impossible for the Govern­
m ent to avoid the religious aspect of th e  enterprise. To prove an illegal enterprise, the Gov­
ernm ent would have to establish the existence of a "common purpose” and the New W orld's 
religious beliefs supplied this purpose. Id . a t 773.
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son o r group in to  an en te rp rise . In  add ition  to T u r k e t t e ,  some in ­
sights in to  the en terp rise concept can be derived from  the de fin i­
tion o f “ en te rp rise ”  in 29 U .S .C . § 2 0 3 (r ) o f the F a ir L ab o r 
S tanda rd s A c t.143 T h is  de fin ition  o f  “ en te rp rise ”  seems to  requ ire 
p ro o f o f  th ree e lem ents: (1 ) a re la tion sh ip  between the enterp rise 
activ ities; (2 ) the existence o f  a “ un ified  operation  or comm on con­
t r o l” ; and (3 ) the existence o f  a com m on business purpose. An ad ­
d ition a l fa c to r m ay be the existence o f  a high degree o f o rgan iza ­
tion  and structu re . T h is  fa c to r is o f pa ram oun t im portance in 
Suprem e C ou rt case law  on the app licab ility  o f  the fifth  am end ­
m ent to  the records o f an organized en tity .144

T h e  F ou rth  C ircu it op in ion  in U n i t e d  S t a t e s  u .  G r i f f i n u 8 con­
tains an extensive discussion o f  what constitu tes an illega l en te r­
prise a fte r T u r k e t t e .  In  G r i f f i n ,  the ind ic tm ent charged section 
1962 (c ) and (d ) v io la tion s based on b rib ery  o f B a ltim o re  police o f­
ficers to p ro tec t gambling operations. The defendants were the 
bookm akers who made p ro tec tion  paym ents, and the en terp rise 
was an illega l association o f  bookm akers . T he  en terp rise p u rp o rt ­
ed ly  began when de fendan t G aronz ik  made paym ents to an officer 
on b eh a lf o f a gam bling ope ra tion  run  by de fendan t D iam ond . D ia ­
m ond to ld  the o fficers th a t ano the r gambling ope ra tion  em p loying 
de fendan t Baum garten  w ould a lso m ake p ro tec tion  payments. 
B aum garten  subsequen tly  paid $1 ,000 to  the officers. G aronz ik  in ­
fo rm ed  the officers th a t a th ird  gam bling ope ra tion  run by G riffin  
w ished to m ake p ro tec tion  paym ents , and G riffin  subsequently  
made these paym ents.

T h e  de fendan ts in G r i f f i n  c la im ed th a t ne ithe r a conspiracy no r 
an illega l en te rp rise  cou ld be estab lished where each bookm aker 
was concerned on ly  w ith p ro tec ting  his own gambling op e ra tion .148 
The  c ou rt ’s ana lysis o f  th is c la im  focused on the na tu re  o f  a R IC O  
enterp rise . C iting  T u r k e t t e ,  G r i f f i n  posited two types o f  en te r­
prises: lega l en tities and associations in fa c t.147 T he  cou rt believed 
th a t there is no p rob lem  w ith p rov ing  a legal en te rp rise  aside from  
p rov ing its lega l existence.148 W ith  respect to  lega l entities, the

>*■ 29 U.S.C. § 203(r) (1976).
See Beilis v. U nited States, 417 U.S. 85, 94-101 (1974). 
660 F.2d 996, 997-98 (4th Cir. 1981).

'•* Id. a t 998.
Id. a t 999.

••• Id.
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cou rt sta ted tha t “ [n ]e ith e r the actual no r ostensib le pu rpose”  is 
d irec tly  re levan t p ro o f o f  a R IC O  v io la tion .1*® T he  cou rt then d is ­
cussed p ro o f o f  an illega l en terp rise and concluded th a t T u r k e t t e  
requires th a t an illega l en terp rise have a ‘ ‘ separate existence.” 160 
T h e  cou rt reasoned th a t separate existence cou ld be determ ined 
from  the purpose and com position o f  the association as con tro lling  
fa c to rs .161

T he  cou rt com m ented th a t the R IC O  illega l enterp rise was in ­
tended to  rem edy the p rob lem  o f  p rov ing a tra d it ion a l conspiracy 
by creating an association tha t is less d ifficu lt to  p rove .162 The 
court, however, noted th a t ne ithe r conspiracy no r illega l enterp rise 
can re su lt in gu ilt by association and th a t R IC O  can reach on ly  
“ pu rpose fu l associations o f  ind iv idua ls .” 163 T he  G r i f f i n  cou rt re ­
qu ired p ro o f o f  a “ common pu rpose ,”  which can be estab lished by 
evidence o f  a continu ing un it characterized by “ con tinu ity , un ity , 
shared purpose and id en tifiab le  s tru c tu re .” 16*

A lthough the question was a close one under the facts o f  G r i f f i n ,  
the cou rt he ld  th a t the ju ry  cou ld find th a t there was a common 
purpose to co rrup t the police departm en t.166 P resum ab ly , a sign ifi­
can t fac to r in th is decision was th a t de fendants G aronz ik  and D ia ­
m ond fac ilita ted  the m aking o f p ro tec tion  paym ents by the other 
de fendants. H ad  there been a “ wheel”  operation  in which each 
bookm aker was unaware o f the p ro tec tion  paym ent by o the r book ­
m akers ,166 the re su lt shou ld  have been d iffe ren t.

>*• Id.
1M Id.

Id.
lu  Id. a t 999-1000. This rem ark ia based on the fictitious notion th a t Congress was aware 

th a t RICO created the illegal-enterprise concept when RICO was enacted. In fact, CongTess 
was unaware of this concept and therefore was unaware th a t traditional conspiracies were 
being underm ine ’ by the RICO illegal enterprise. See supra  tex t accompanying notes 202-
OS.

1M Id. a t 1000.
IM Id. T he conceptual difficulty in 1 »nt in Griffin is its differing proof requirem ents for 

legal entities and enterprises based on a group of associated individuals. T he existence of a 
single definition of enterprise in § 1961(4) implies a single standard for proving any en ter­
prise. Griffin creates two definitions of ‘‘enterprise1’ where only one existed before.

,M Id. a t 1000-01.
,M Sec. e.g., Kotteakoe v. U nited States, 328 U.S. 750, 773-74 (1946). The major ambigu­

ity  in the Griffin holding is whether conspiracy principles are fully applicable to an illegal 
enterprise. Specifically, it  is unclear w hether proving a common purpose uniting an illegal 
enterprise is the same as proving a common agreem ent under conspiracy low.
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G r i f f i n  has estab lished the p revailing post - T u r k e t t e  app roach to 
the illega l en terp rise p rob lem . U nde r this approach , the requ ire ­
ments o f  T u r k e t t e  are satisfied where a con tinu ing en tity  is estab­
lished by p ro o f o f  facts independent o f  the racketeering pa tte rn . 
F o r exam ple, the N in th  C ircu it app lied  th is analysis in U n i t e d  
S t a t e s  v .  D e  R o s a ,  "  which invo lved a re la tiv e ly  sim ple tw o-de fen ­
dan t drug en terp rise charged under section 1962 (c ). In  re jecting a 
series o f  challenges to the R IC O  count, the cou rt considered the 
question o f  whether the ongoing re la tion sh ip  between the two de­
fendants estab lished the T u r k e t t e  requ irem en t o f  a continu ing o r ­
ganization . T h e  cou rt he ld  th a t this requ irem en t was satisfied by 
facts independent o f the pa tte rn , inc lud ing the fo llow ing : (1 ) the 
two defendants had been associated fo r  a long period o f tim e; (2 ) 
on num erous occasions they sought to in troduce undercover agents 
to  drug sources in re tu rn  fo r  a percentage o f  p ro fits ; (3 ) they de ­
manded paym ents from  the agents fo r  in troducing the agents to  
drug sources and pe rm itting  the agents to d istribu te  drugs in L os 
Angeles; and (4 ) one de fendan t attem pted to  p rovide an agent w ith 
a crew to  fa c ilita te  drug d is tr ib u tion .165

Som e guidance on the app rop ria te  instructions fo r  an illeg a l en ­
te rp rise  case is p rov ided  by U n i t e d  S t a t e s  v .  E r r i c o .1M In  E r r i c o ,  
the de fendan t was accused o f  b rib ing jockeys to  ho ld  horses and 
then in fo rm ing  betto rs . T h e  group o f  jockeys and be tto rs was the 
alleged enterp rise . Judge W einste in  in struc ted  the ju ry  tha t an en­
te rp rise  m ust continue in an “ essen tia lly  unchanged fo rm ”  du ring 
the alleged pa tte rn , an e lem ent estab lished when the core pe rson ­
ne l rem ained the sam e.180 T h e  Second C ircu it app roved th is in ­
struction  and he ld  th a t the enterp rise consisting o f  jockeys and 
be tto rs m et th is s tan da rd .101 The cou rt noted tha t the group o f  
jockeys and the group o f be tto rs were connected by a “ com m un ity

b70 F.2d 889 (9th Cir. 1982).
Id. a t  896.
635 F.2d 152, 153-54 (2d Cir. 1980).

,M T he inrtruction read as follows:
You may find th a t a group of individuals joined together to fix horse races is an 
enterprise as defined by this section. T h a t enterprise m ust continue in an essentially 
unchanged form during substantially the entire period charged in the indict­
ment. . . . Essentially unchanged. I t doesn’t mean th a t everybody has to be the 
same. Essentially, the core of it has to be the same throughout the period.

Id. Ll 155.
Id. a t 155-56.
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o f in te res t,”  p ro fiting  from  illega l fixing o f  races, and “ continu ing 
core o f  p e rsonne l.” 1**

c. E i g h t h  C i r c u i t  c a s e s .  T h e  E igh th  C ircu it de fin ition  o f  “ en­
te rp rise ”  • < ' ' l i t e d  S t a t e s  u .  A n d e r s o n ,183 which requ ires th a t an
enterp rise have some fo rm a l s tru c tu re ,184 has been adopted in the 
Justice D epa rtm en t gu idelines.185 In  A n d e r s o n ,  two A rkansas 
county adm in istra to rs  a lleged ly  received kickbacks from  a person 
se lling construction goods to the counties in re tu rn  fo r  the de fen ­
dan ts ’ app rova l o f  paym en t fa r  goods th a t were never received. 
T h e  cou rt reversed the convictions where the a lleged enterp rise 
was a g roup o f  ind iv idua ls (the two defendants and a p rosecu tion 
w itness). T h e  illega l en terp rise a llegation  fa iled  to sa tis fy  the 
cou rt ’s requ irem en t th a t the en te rp rise  have “ an ascerta inab le 
s tru c tu re ”  th a t is d irected tow ard an econom ic goal th a t can be

Id. a t  156. T he court reasoned:
Errico'a organization here satisfies RICO's enterprise requirem ent. A circle of jock­

eys . .  . who were joined through Errico with a circle of bettors . . . regularly a t­
tem pted to  profit and did profit from the illegal fixing of races. The two circles came 
together and continued to  operate with th a t single, illegal purpoee from a t least Au­
gust 1974 through March 24,1975. T h a t comm unity of in terest and continuing core of 
personnel provides the "group of individuals associated in fact” th a t is required for a 
RICO conviction.

Id. a t 156.
,M 626 F.2d 1358 (8th Cir. 1980). Anderson  was decided before the Suprem e C ourt opin­

ion in T urke tte  and consequently cannot be regarded as an authoritative interpretation of 
Turkette . Nevertheless, the Government seemB to regard Anderson  as persuasive authority, 
a fact dem onstrated by its incorporation in the J> c  n “nartm ent Guidelines and the Ju s­
tice D epartm ent’s decision no t to  petition for '  Anderson.

'** T he pivotal language in Anderson  was th>
We hold th a t Congress intended th a t the phrase “a group of individuals associated 

in fact although not a legal entity", as used in its definition of the term  "enterprise" 
in section 1961(4', to encompass only an association having an ascertainable structure 
which exists for the purpose of m aintaining operations directed toward an economic 
goal th a t has an existence th a t can be defined apart from the commission of the pred­
icate acts constituting the “pattern  of racketeering activity.”

Id. a t  1372.
144 See  Zuckerman, D epartm ent of Ju stice ’s RICO Guidelines, C h a m p io n ,  Jan.-Feb. 1982, 

a t 10. Justice D epartm ent Guideline VI essentially restates the language in Anderson:
VL No RICO Count Of An Indictm ent Shall Charge The E nterprise As A Group 
Associated In Fact, Unless T he Association In Fact H as An Ascertainable Structure 
W hich Exists For The Purpoee Of M aintaining Operations D irected Toward An Eco­
nomic Goal, T h a t Has An Existence T h a t Can Be Defined A part From The Commis­
sion Of T he Predicate Acta Constituting The Patterns Of Racketeering Activity. 

U n i t e d  S t a t e 3  A t t o r n e y ’s  M a n u a l  § 9.110.101 (Jan. 30, 1981).
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defined apa rt from  the pred icate o ffenses.188
The A n d e r s o n  ho ld ing  is no t free o f am bigu ity . I t  is unc lear 

w hether A n d e r s o n  requ ires a focus on the existence o f some t ra n ­
scendent econom ic goal o r on the cohesive na tu re  o f the group i t ­
se lf. I f  p ro o f o f a d istinct econom ic goal is su ffic ient, A n d e r s o n  
m ight no t pose a sign ificant p rob lem  o f p ro o f since tha t goal m ight 
s im p ly  be defined in every case as the in ten t to m ake money 
th rough repeated acts o f  racketeering . An “ econom ic goa l”  test 
w ould p rec lude on ly  R IC O  prosecutions o f  those operating  m ilita n t 
p o lit ica l o r re lig ious en terp rises tha t are n o t p r im a rily  d irected at 
m aking money. F o r  exam ple , the Second C ircu it in U n i t e d  S t a t e s  
u .  I v i c 167 reversed the R IC O  convictions o f  fo u r C roa tion  n a tion a l­
ist de fendan ts who belonged to  a group ca lled  O T P O R , an o rgan i­
zation  advocating the sepa ra tion  o f  C roa tia  from  Yugoslav ia  and 
who were charged in a section 1962 (d ) coun t w ith operating  n 
group o f  associated ind iv idua ls th rough a p a tte rn  o f abortive  m u r­
der and arson a ttem pts. A lthough a lite ra l in te rp re ta tion  o f  the 
defin i ion o f  “ en te rp rise ”  in section 1961 (4 ) supported  the G ove rn ­
m ent, the cou rt exam ined the leg isla tive h is to ry  and existing case 
law and found  th a t ne ith e r fa c to r au tho rized  the app lica tion  o f 
R IC O  to m ilita n t p o lit ica l groups. T h e  cou rt he ld  “ th a t when an 
ind ic tm ent does no t charge th a t an en te rp rise  o r the pred icate acts 
have any financ ia l pu rpose, it  does no t state a crim e under § 
1 9 6 2 (c ).” 168 Assuming th a t the p rope r focus is on the cohesiveness

IM See supra  note 164.
1,7 United S tates v. [vie, No. 81-1350 (2d Cir. Jan . 25, 1983). T he defendants were con­

victed nn the RICO counts and on five counts alleging the various predicate offenses but 
were acquitted on one of the arson a ttem p t counts. Id., slip op. a t 1411-12.

The defendants' first alleged target was Joseph Badurina, a journalist who supported Cro­
atian independence bu t opposed the violent tactics of OTPOR. The defendants planned to 
shoot B adurina from the rear window of a parked van. The FB I disrupted this plot before it 
came to  fruition. Id. a t 1414-16.

Subsequently, three of the defendants began acquiring dynam ite and planning various 
bombings, the first of which was to  be directed a t a studio hosting a Yugoslavian Indepen­
dence Day party. Yugoslavian diplom atic officials were expected to attend the party. The 
bomb was not placed because, as one defendant ixplained, "T here was no place to  park. 
And a t the last mom ent you have to pu t th a t thing together . . . ." Id. a t 1417. A second 
bombing was planned for a travel agency th a t specialized in arranging trips to Yugoslavia. 
T his scheme was aborted when the defendants discovered loose wires indicating Govern­
ment electronic surveillance.

Id. a t 1439. Ivic is a relatively simple case btcause the attem pted m urder and arson 
attem pts produced no income. T he harder problem, on which the Ivic court expressly re­
fused to  rule, id. a t 1430 n.6, is one in which the political group engages in income-produc-
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o f the group , th is test m ay be d ifficu lt to  app ly  to m ost crim inal 
ventures, which are genera lly  unstab le  groups o f  peop le who occa­
s io n a lly  come together fo r  c rim ina l activ ity . T he  test would be sa t­
isfied by illeg a l en terp rises such as L a  Cosa N o s tra 169 o r d issident

ing crimes bu t uses the money to further their political goals. The central ambiguity in luic 
is th a t the requirem ent of a ‘‘financial purpose" may attach  to either the "en terprise" ele­
m ent or the "p a tte rn ” element- T he difficult situation on which luic reserved judgm ent is 
where the pattern  has a financial purpose but the enterprise does not. Virtually the entire 
analysis in luic focuses on w hether the enterprise m ust have on economic purpose and indi­
cates th a t the defendants might prevail even if the predicate offenses are crimes such as 
robbery or extortion. For example, the court’s in terpretation  of the Turkette  decision 
seemed to focus on whether the defendants’ acts pose a th rea t to infiltrate legitimate busi­
nesses; th a t th rea t ia probably minimal where the robberies or extortions do not produce 
income for commercial investm ent purposes bu t produce income only to further the defen­
d an ts’ political goals. Id. a t 1426-39.

I t  can, however, be persuasively argued th a t the requirem ent o f a financial purpose a t­
taches only to the pattern ; if the racketeering ccts are intended to  produce income, it is 
irrelevant th a t there is some larger goal for which the money will be used. I t  makes no sense 
to  require th a t the enterprise have a financial purpose since many commonly accepted 
RICO enterprises such as police departm ents and courts do not have th a t purpose. See, e.g.. 
U nited S tates v. Grsywara, 603 F.2d 682 (7th Cir. 1979) (police departm ent); U nited States 
v. Bacheler, 611 F.2d 443 (3d Cir. 1979) (city traffic court). However, it  may be difficult to 
reconcile th is in terpretation  with the basic th ru st of the luic analysis focusing on the appli­
cability of RICO to  nonincome-producing enterprises.

T hese problems will be confronted in U nited S tates v. Ljubas, No. 81 Cr. 402 (S.D.N.Y. 
June  30, 1982) (available on LEX IS Genfed library, D ist file), involving a  second RICO 
indictm ent of O TPO R members. In Ljubas, group mem bers were charged with various acta 
of violence and arson to  extort money and  to prom ote their political views. T he defendants 
allegedly stockpiled bombs, machine guns, rifles, silencers, and am m unition. They allegedly 
m urdered thoee who failed to  make extortion paym ents and those who opposed OTPOR or 
ita methods. In addition, O TPO R members com m itted arson against those individuals. In 
the course of these activities, O TPO R members allegedly traveled to New York, Connecti­
cut, Scotland, and W est Germany to  provide inform ation and bomb construction. Further 
complicating the case was evidence barred by the trial judge th a t the Los Angeles police had 
discovered th a t one victim of O TPO R was a Yugoslavian agent ben t on killing OTPOR 
members. U ltim ately, 5 of the 10 defendants were acquitted on RICO charges. Id.

U ltim ately, there is considerable m erit to the view th a t if either the enterprise or the 
racketeering acts have a financial purpose, a RICO count is appropriate. T his resolves a 
problem not discussed in luic: a  profit-making enterprise may be engaged in racketeering 
acts th a t have no direct financial purpoee. For example, members of an illegal gambling 
operation may kill a person in retaliation for testim ony given by the victim against the 
gambling operation. Although the individual m urder predicate offense may be motivated by 
vengeance rather than  a desire to make money, i t  is absurd to hold th a t this act m ust be 
excluded from the RICO count where it is com m itted pursuan t to  a profit-making illegal 
enterprise.

See, e.g., U nited S tates v. Brooldier, 685 F.2d 1208 (9th Cir. 1982) (RICO indictm ent 
alleging operation of an enterprise described as the "Los Angeles Family of La Cosa Nos­
tra ,” a family described in other circles as the "M ickey Mouse Mafia,” see supra  note 33), 
discussed in  M arks, A natom y o f a R.I.C.O. Prosecution, C h a m p io n ,  Jan.-Feb. 1981, a t 7.
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po litica l groups such as the W ea the r U nderg round , which has been 
prosecuted fo r a series o f  robbe ries ,170 and which possesses fa r 
m ore fo rm a l structu res than m ost c rim ina l ventures.

T h e  E igh th  C ircu it decision in U n i t e d  S t a t e s  u .  B l e d s o e 171 c la ri­
fied the A n d e r s o n  test and app lied  tha t standa rd  to  an extrem e ly  
com p lex scheme o f secu rities-fraud  v io la tion s th a t invo lved several 
corpora tions and ag ricu ltu ra l cooperatives. T h e  alleged scheme in ­
vo lved the sale o f an annu ity  con trac t ca lled an estate bu ilde r. In  
the sum m er o f  1972 de fendan t P h illip s  and G ibson, an a tto rney  
who became the G ove rnm en t’s s ta r w itness, fo rm ed  an agreement 
to se ll these securities th rough ag ricu ltu ra l cooperatives and to d i­
vide the p ro fits . P u rsu an t to th is agreem ent P h illip s  and G ibson 
fo rm ed  U F A -M o „ a cooperative tha t had no sign ificant business 
o the r than se lling  the estate bu ilde r security . In  A p ril, 1973, P h i l­
lips and G ibson te rm inated  th is re la tion sh ip  w ith P h illip s  leaving 
U FA -M o . and G ibson continu ing to operate U FA -M o . u n til June ,

The defendants were charged with obstiucting justice through the m urder of Frank 
Bompensiero who was allegedly both head of the San Diego La Cosa N ostra arid an FBI 
inform ant. In addition, the defendants were charged w ith the extortion of an FBI under­
cover business purporting to deal in im ported Soutn American pornographic films. The 
prosecution's major witness -vas the notorious Jim m y "T he Weasel" Fratianno. Prior to the 
return of the indictm ent, federal officials leaked information to a national magazine con­
cerning Fratianno's credibility and the im m inent grand jury  indictm ent. Marks, supra, a t 7. 
Two indictm ents were dismissed for grand jury irregularities involving the num ber of grand 
jurors present when evidence was presented. Id. Further complicating the case was an al­
leged scheme involving Carlos Marcello to bribe the trial judge. Id. U ltimately, the defen­
dants were acquitted of any involvement in the Bompensiero m urder bu t were convicted on 
the RICO conspiracy count based on the jury 's apparen t confusion of overt acts with racke­
teering acts. Id. a t 10. According tc the circuit court, however, confusion, if any, helped the 
defendant. 685 F.2d a t 1214. One issue on appeal involves repeated G overnment misrepre­
sentations th a t certain defendants were im plicated in the FBI sting operation. These false 
statem ents provided the basis for the trial court's denial of severance motion. Only during 
closing argum ent did the G overnment concede the falsity of its allegations. See also United 
S tates v. Tieri, No. 80-381 (S.D.N.Y. June 15, 1980).

I7# See  N.Y. Tim es, Nov. 24, 1982, a t B l, col. 2. The G overnment alleged a RICO illegal 
enterprise against members of the May 19 communist organization, a combination of the 
W eather Underground and the Black Liberation Army. T he alleged pattern  consisted of 
arm ored car robberies, three m urders occurring in the course of the last robbery, and a 1979 
New Jersey prison escape. The group allegedly used the proceeds of successful robberies to 
finance a collection of apartm ents and other residences known as "safe houses." T he opera­
tion came to an end in an October 20, 1931, a ttem pt to rob a Brink's truck in which the 
defendants allegedly attacked the truck, killed a guard, and escaped w ith S1.6 million. 
Shortly thereafter, they allegedly killed four police officers in a gun battle a t a police 
roadblock.

674 F.2d 647 (8th Cir. 1982).
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1975.
A fte r the separation P h illip s  estab lished P FA , another coopera ­

tive fo rm ed  to  se ll securities. P h illip s  h ired defendants B ledsoe , 
B u rkes , and C lon inger and agreed th a t they would even ly share a ll 
p ro fits  derived from  P FA . In  add ition , P F A  h ired defendants M o f- 
fit t  and S ta ffo rd  as salesmen. In  M ay, 1975, P h illip s  and G ibson 
agreed to  fo rm  a pa rtne rsh ip  to  organize cooperatives in o the r 
states. P h illip s  received a share o f  G ib son ’s p ro fits  in these ven ­
tures. G ibson and M o ffit t  pa rtic ipa ted  in the fo rm ation  o f a coop­
erative , U F A -O K , which 3o ld the estate bu ilde r security. S ta ffo rd  
was a lso invo lved in U F A -O K  sales activ ities. In  N ovem ber, 1975, 
G ibson partic ipa ted in the fo rm a tion  o f  an A rkansas cooperative 
CFA , which h ired  M o ffit t  to  se ll estate bu ilders.

T h e  G ove rnm en t a lleged th a t these cooperatives were used to d i­
ve rt revenue to  the p rin c ipa l figures o r the ir persona l c o rp o ra ­
tion s .17* The  R IC O  counts charged under section 1962 (c ) and (d ) 
con tained over 150 pred icate offenses and alleged an illega l en te r­
prise consisting o f  an association in fac t o f  tw enty-tw o ind iv idua l 
defendants.

T h e  E igh th  C ircu it reversed the R IC O  convictions because the 
G overnm en t had no t estab lished the enterp rise e lem en t.17* In  de­
ciding the “ en te rp rise ”  issue, the cou rt re jected the G ove rnm en t’s 
a rgum ent th a t any con federation , no m atte r how loose o r tem po­
ra ry , can constitu te an en te rp rise .174 T h e  court im p lic it ly  critic ized 
the Seventh C ircu it ’s decision in U n i t e d  S t a t e s  u .  A l e m a n , ™  
which seemed to pe rm it a R IC O  prosecu tion o f  any association o f 
ind iv idutils spo rad ica lly  com m itting crim es.17* T he  E igh th  C ircu it 
viewed R IC O  as d irected a t “ organized c rim e”  in the sense o f crim -

™ Id. a t 654.
" •  Id. a t 667.
"* Id. a t 662.
*’* 609 F.2d 298 (7th Cir. 1979).
IT* 674 F.2d a t 662. Although the central issue in Bledsoe was the question of what consti­

tu tes an enterprise, the court also expressed “grave doubts" as to the validity of opinions 
rejecting a common-scherne interpretation of pa ttern , see U nited States v. Weisman, 624 
F.2d 1118,1122 (2d Cir.), cert, denied, 449 U.S. 871 (1980); United States v. Rone. 598 F.2d 
564, 571 (9th Cir. 1979), cert, denied, 445 U.S. 946 (1980), cases finding association with an 
enterprise lased on indirect and tenuous participation, see U nited S tates v. Elliott, 571 F.2d 
680, 903 (5th Cir. 1978), and cases rejecting a mens rea requirem ent, see U nited S tates v. 
Boylan, 620 F.2d 359, 361-62 (2d Cir.), cert, denied, 449 U.S. 833 (1980). Bledsoe, 674 F.2d 
a t 661.
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ina l activ ities characterized by a leve l o f o rgan ization above th a t o f 
some “ in fo rm a l group created to pe rpe tra te  the acts o f racketee r­
ing .” 177 The  cou rt construed R IC O  as requ iring p ro o f “ o f some 
structu re  separate from  the racketeering activ ity  and d istinct from  
the o rgan ization  which is a necessary incident to the racketeering

»*17S

The cou rt specified three fac to rs tha t characterized an illega l en­
te rp rise . W ith  respect to  the firs t fac to r, com m ona lity  o f  pu rpose, 
B l e d s o e  cautioned against undue emphasis on purpose and accu­
ra te ly  observed th a t " [a ]n y  two w rongdoers who th rough concerted 
action com m it two o r m ore crimes share a pu rpose .” 179 The  cou rt 
requ ired  p ro o f o f  two fac to rs in add ition  to common purpose: (1 ) 
con tinu ity  o f  both structu re  and pe rsona lity  (a lth ough  the m em ­
bersh ip o f  an enterp rise can change “ i f  an en tire ly  new set o f  peo ­
ple begin to operate the ring, it is no t the same ente rp rise  as it was 
b e fo re ” ) ; 1®0 and (2 ) ‘ “ an ascerta inab le s tru c tu re ’ d istinct from  th a t 
inheren t in the conduct o f  a pa tte rn  o f racketeering ac tiv ity .” 181 
C iting the exam ple o f  a La  Cosa N ostra  fam ily , the cou rt stated 
tha t th is “ s tru c tu re ”  requ irem en t cou ld be estab lished by p ro o f 
“ th a t a group engaged in a diverse pa tte rn  o f  crimes o r tha t it has 
an o rgan iza tiona l pa tte rn  o r system  o f a u th o rity  beyond what was 
necessary to pe rpe tra te  the pred icate c rim es ."189

T he  B l e d s o e  op in ion  ana lyzed these fac to rs in the con text o f  the 
various stages o f  the a lleged en terp rise in the case. The  in itia l 
stage, the agreement o f  G ibson and P h illip s  in 1972 to fo rm  the 
U FA -M o . cooperatives, cou ld no t be regarded as the beginning o f  
the charged enterp rise because the agreem ent was d isso lved in 
1973 .183 T h e  second stage invo lved the branch ing o f f o f G ibson ’s 
U FA -M o . operation  from  P h il lip s ’s fo rm a tion  o f the P F A  coopera­
tive. T h e  cou rt he ld  tha t the separate branches were no t p a rt o f 
the same en te rp rise— there was no common purpose o r en tity  th a t 
un ited U FA -M o . and P F A .184 The  cou rt a lso  he ld  th a t U FA -M o .

m  674 F.2d a t 662-63. 
,T* Id. a t 664.
" •  Id. a t 665.
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