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r r
in THE SUPERIOR COURT FOR TIIE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 
JA11ES UOLLOUAY,

P l a i n t i f f ,
v s .

HONORABLE JUDGE S. J .  BUCKALEW; 
HONORABLE JUDGE RALPH E. MOODY; 
and STATE OF ALASKA,

Defendants .

No. 3AN-77-8145 Civ.

- y - o m

n o r :;  of the Tiin! Courts 
^-v. JiKaein! i ^ ”ict

STATEMENT OF GENUINE ISSUES OF MATERIAL FACT 
The following i s sues  of f a c t  are genuine and should be 

l i t i g a t e d  in t h i s  ac t ion :
1. Did Holloway waive h is  r i g h t  to any hearing?
2. Has Holloway, in f a c t ,  been s t igmat ized  by h is

dismissal?
3. Has Holloway been ba r red  from any o ther pub l ic

employment in  the S ta te  of Alaska?
4. Has Holloway's good name, r e p u ta t io n ,  honor or

i n t e g r i t y  been impeached by reason of h i s  d ismissal?
5. Has Holloway's d ism issa l  a f f e c ted  h is  f u tu r e

employment prospects?
DATED th i s  30th day of August, 1983, a t  Anchorage,

Alaska.

CERTIFICATE OF SERVICE
•>

tho'* £____ . day

NORMAN C. GORSUCH 
ATTORNEY GENERAL

Too •JodsrBigncd hereby certifies, that on, y - V r „,.T iu j iK )y  m w

a true and correct copy of. 2--------------

K d r f k  o'____
was sorvod  ̂ (J  ( ) f ^  1 ^—  on tho
following attorneys:------------- 4 -------

u ' j - 4 ' r J  I I j  

J

By: /  y .  * ---- /•Madeleine R. Levy 
A s s i s t a n t  Attorney General
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in  THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT AT AUCHORAGE 

JAMES HOLLOWAY,
P l a i n t i f f ,

v s .

HONORABLE JUDGE S. J .  BUCKALEW; 
HONORABLE JUDGE RALPH E. MOODY; 
and STATE OF ALASKA,

Defendants .

■ ■■ ' :■ 0 i °8 3

c lor!; of ;ho Trini Courts 
trd Judicial District

No. 3AN-77-8145 Civ.
ORDER

The Court, having considered p l a i n t i f f ' s  motion fo r  
p a r t i a l  summary judgment and defendan ts '  oppos i t ion  t h e r e to ,
along with any rep ly ,  f inds  t h a t  th e re  are genuine i s su es  of 
m a te r i a l  f a c t  and th a t  p l a i n t i f f  i s  no t e n t i t l e d  to judgment as 
a ma t te r  of law.

Furthermore, the Court f inds  t h a t ,  as a mat te r  of law,
Holloway was not e n t i t l e d  to a p re - te rm in a t io n  hear ing and t h a t
h i s  d ism issa l  was v a l i d  and no t in  v io l a t i o n  of due process .

The p l a i n t i f f ' s  motion fo r  p a r t i a l  summary judgment
i s ,  th e r e fo re ,  denied and defendan ts '  cross-motion fo r  summary 
judgment i s  hereby gran ted .

CERTIFICATE OF SERVICE 
The un l̂ereigned hereby certifies that̂ 'Ch

rlrty  of . M /  19 ->*1/thes L
a true and correct copy of

< x T & r c c T

was on the
following attorneys:S,  I  ■ -J -

M i r l  ( a m A

Superior Court Judge

Date
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

JAMES HOLLOWAY,

P l a i n t i f f ,

vs,
HONORABLE JUDGE S .  J .  BUCKALEW; 
HONORABLE JUDGE RALPH E. MOODY; 

„ a n d  STATE OF ALASKA,

D e f e n d a n t s .

: i- r  i W ■" r\4 L I . u I./
Department of Law

JUN 2 2 1983
Office of the Attorney General 

/u ic h c n g e  Branch 
Anchorage, Alaska

No. 3A N -7 7 - 8 1 4 5 CIV

MOTION FOR PARTIAL SUMMARY JUDGMENT

P l a i n t i f f  r e s p e c t f u l l y  move s  t h i s  c o u r t  f o r  p a r t i a l  

summary  j u d g m e n t  a s  f o l l o w s :

1 .  A j u d g m e n t  d e c l a r i n g  t h a t  h i s  t e r m i n a t i o n  a s  a  

m a g i s t r a t e  was  n u l l  a n d  v o i d  i n  t h e  a b s e n c e  o f  a  h e a r i n g  com­

p o r t i n g  w i t h  d u e  p r o c e s s  r e q u i r e m e n t s ;  a n d

2 . An o r d e r  r e q u i r i n g  t h a t  d e f e n d a n t s  a f f o r d  h im  a  

h e a r i n g  w i t h  r e s p e c t  t o  s a i d  t e r m i n a t i o n .

T h i s  m o t i o n  i s  b a s e d  o n  t h e  a n n e x e d  memorandum and  

t h e  p l e a d i n g s  a n d  a f f i d a v i t s  a n d  o t h e r  d o c u m e n t s  o n  f i l e  i n  t h i s  

c a s e .

DATED t h i s  2 0 t b  d a y  o f  J u n e ,  1 983 ,  a t  A n c h o r a g e ,  A l a s k a ,

HEDLAND, FLEISCHER & FRIEDMAN 
A t t o r n e y s  f o r  P l a i n t i f f

, ^  hereby rw cqr, '.hot on .ho dnv ol■jho undorilQncd t 5 ^  ^  ^  w#r.unpj. » Iho clloched documents w«ro

ond bc lu " ! mo ^

z K & L/

O U ^ b w r lo A a  ana sao

c\KcyoJ\o£ n iû
K m
Notary P u b lic  
My C o rro n iis io n  Expiros

.. ass®
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

JAMES HOLLOWAY, ).
P l a i n t i f f ,

v s .

HONORABLE JUDGE S .  J .  BUCKALEW; 
HONORABLE JUDGE RALPH E. MOODY; 
a n d  STATE OF ALASKA,

D e f e n d a n t s .

No. 3AN -77 -8145  CIV

MEMORANDUM IN SUPPORT OF MOTION FOR 
PARTIAL SUMMARY JUDGMENT .

I .  B a c k g r o u n d .

A r t i c l e  IV ,  S e c t i o n  4 ,  o f  t h e  A l a s k a  C o n s t i t u t i o n

p r o v i d e s  t h a t :

J u d g e s  o f  o t h e r  c o u r t s  s h a l l  b e  s e l e c t e d  
. . . f o r  t e r m s  . . . p r e s c r i b e d  by  l a w .
• • •

A .S .  22 .  1 5 . 1 7 0  (c), p r o v i d e s  a s  f o l l o w s :

E a c h  m a g i s t r a t e  s e r v e s  a t  t h e  p l e a s u r e  
o f  t h e  p r e s i d i n g  j u d g e  o f  t h e  s u p e r i o r  
c o u r t  i n  t h e  j u d i c i a l  d i s t r i c t  f o r  w h i c h  
a p p o i n t e d .

I n  e a r l i e r  p r o c e e d i n g s  i n  t h i s  c a s e ,  J u d g e  R ow lan d  

i n i t i a l l y  h e l d  t h a t  p l a i n t i f f  w a s  a  " j u d g e "  w i t h i n  t h e  m e a n i n g  o f  

t h e  c o n s t i t u t i o n a l  p r o v i s i o n ,  t h a t  s e r v i c e  a t  t h e  p l e a s u r e  o f  a

p r e s i d i n g  j u d g e  d i d  n o t  c o n s t i t u t e  a  t e r m  p r e s c r i b e d  b y  l a w ,  a n d

t h a t  A . S .  2 2 . 1 5 . 1 7 0 ( c )  w a s  u n c o n s t i t u t i o n a l .  The  S u p r em e  C o u r t  

u p h e l d  J u d g e  R o w l a n d ' s  d e t e r m i n a t i o n  t h a t  p l a i n t i f f  w a s  a  " j u d g e "  

b u t  h e l d ,  i n  a  3 - 2  d e c i s i o n ,  t h a t  s e r v i c e  a t  t h e  p l e a s u r e  o f  t h e

p r e s i d i n g  S u p e r i o r  C o u r t  J u d g e  w a s  a  t e r m  p r e s c r i b e d  b y  l a w .  I t

t h e r e f o r e  u p h e l d  t h e  f a c i a l  c o n s t i t u t i o n a l i t y  o f  A . S .  2 2 . 1 5 . 1 7 0 ( c )  

P l a i n t i f f  a r g u e d  t h a t  s e r v i c e  a t  t h e  p l e a s u r e  o f  a 

p r e s i d i n g  j u d g e  d i d  n o t  c o m p o r t  w i t h  t h e  c o n s t i t u t i o n a l  command 

t h a t  a  t e r m  b e  p r e s c r i b e d  b y  l aw  b e c a u s e ,  among o t h e r  t h i n g s ,  i t

Wall
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w ou ld  i n t e r f e r e  w i t h  t h e  i n d e p e n d e n c e  o f  t h e  j u d i c i a r y .  I n  

d e a l i n g  w i t h  t h e  q u e s t i o n s  o f  w h e t h e r  s e r v i c e  a t  t h e  p l e a s u r e  

c o n s t i t u t e d  a  t e r m  p r e s c r i b e d  b y  l a w ,  a n d  t h e  j u d i c i a l  i n d e p e n d ­

e n c e  q u e s t i o n ,  t h e  m a j o r i t y  o p i n i o n  o f  t h e  S u p r em e  C o u r t  made  i t  

c l e a r  t h a t ,  a l t h o u g h  i t  w as  u p h o l d i n g  t h e  c o n s t i t u t i o n a l i t y  o f  

t h e  s t a t u t e  o n  i t s  f a c e , i t  w as  d o i n g  s o  b e c a u s e  o f  a n  i m p l i c i t  

r e s t r i c t i o n  o n  t h e  p r e s i d i n g  j u d g e ' s  " p l e a s u r e "  t h a t  i n  e f f e c t  

l i m i t e d  h i s  d i s c r e t i o n  t o  d i s m i s s  a  m a g i s t r a t e  t o  c a s e s  o f  a b u s e  

by t h e  m a g i s t r a t e  r e n d e r i n g  h im  u n f i t  t o  s e r v e .  I n  o t h e r  w o r d s ,  

i t  d i d  n e t  r e d u c e  a  m a g i s t r a t e  t o  t h e  s t a t u s  o f  a  p o l i t i c a l  

a p p o i n t e e  s e r v i n g  " a t  t h e  p l e a s u r e "  o f  a  s u p e r i o r ,  who i s  s u b j e c t  

t o  d i s m i s s a l  o n  t h e  h a s i s  o f  whin o r  c a p r i c e ,  f o r  a  g o o d  r e a s o n ,  a 

b a d  r e a s o n ,  o r  no r e a s o n  w h a t s o e v e r .

O n ly  b y  s u c h  a  c o n s t r u c t i o n  c o u l d  t h e  a n t i t h i c a l  n o t i o n s  

o f  s e r v i c e  a t  t h e  p l e a s u r e  a n d  l e g i s l a t i v e  p r e s c r i p t i o n  o f  a  t e r m  

b e  h a r m o n i z e d .

The  c o u r t  s t a t e d  a s  f o l l o w s :

P r o v i d i n g  t h a t  m a g i s t r a t e s  s e r v e  " a t  t h e  
p l e a s u r e  o f  t h e  p r e s i d i n g  j u d g e  o f  t h e  
s u p e r i o r  c o u r t "  i s  c l e a r l y  d e s i g n e d  t o  
a c h i e v e  a n  o n - g o i n g  g u a r a n t y  o f  a c c o u n t a ­
b i l i t y .  . . . I t  i s  a p p a r e n t  t h a t  t h e  b r o a d  
pov /e r  v e s t e d  i n  t h e  p r e s i d i n g  s u p e r i o r  c o u r t  
j u d g e  t o  d i s m i s s  m a g i s t r a t e s  i s  i n t e n d e d  
t o  p r o v i d e  a n  u n e n c u m b e r e d  m e a n s  o f  q u i c k l y  
r e m e d y i n g  a n y  s i t u a t i o n  i n  w h i c h  j u d i c i a l  
u n f i t n e s s  i s  i m p a i r i n g  t h e  a d m i n i s t r a t i o n  
o f  j u s t i c e  i n  r u r a l  A l a s k a .  W i t h  r e s p e c t  
t h e n  t o  t h e  a c c o u n t a b i l i t y  d em an d e d  i n  t h e  
r e q u i r e m e n t  t h a t  t h e  l e g i s l a t u r e  d e s i g n a t e  
t h e  ' t e r m s '  o f  j u d g e s ,  s e r v i c e  ' a t  t h e  
p l e a s u r e  o f  c o n s t i t u t e s  a  ' t e r m . '

B u c k a l e w  v .  H o l l o w a y , 604 P . 2d 240 ,  2 4 4 - 4 5  (A l a s k a  1 9 7 9 ) .  I n  a

f o o t n o t e ,  t h e  c o u r t  a l s o  s t a t e d  a s  f o l l o w s :

We r e j e c t  t h e  a p p e l l e e ' s  s u g g e s t i o n  t h a t  
s i n c e  ' s e r v i c e  a t  t h e  p l e a s u r e  o f '  t h e  
s u p e r i o r  c o u r t  d o e s  n o t  r e q u i r e  a  p e r i ­
o d i c  a c c o u n t i n g ,  i t  may r e s u l t  i n  a  
l i f e t i m e  a p p o i n t m e n t  w i t h o u t  r e v i e w  o f  
a  m a g i s t r a t e ' s  p e r f o r m a n c e .  The  p o s ­
s i b i l i t y  t h a t  t h e  p r e s i d i n g  s u p e r i o r  
c o u r t  j u d g e  w i l l  s i m p l y  i g n o r e  t h e  s u p e r -

PAGE 2 
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v i s o r y  d u t y  i i n p l i c i t l v  im p o s e d  by  A . S .
2 2 . 1 5 . 1 7 , '  ( c )  i s  t o o  r e m o t e  t o  i n v a l i d a t e  
t h e  s c h em e  p e r  s e .  ( S e c o n d  e m p h a s i s  
a d d e d )

604 P . 2d a t  245 ,  n .  24 .  T h u s ,  t h e  c o u r t  made i t  c l e a r  t h a t  i n  

u p h o l d i n g  a  s t a t u t e ,  i t  was  d o i n g  no m o r e  t h a n  upl  e l d i n g  i t  o n  

i t s  f a c e ,  i . e . ,  p e r  s e , n o t  w i t h  r e s p e c t  t o  e v e r y  e x e r c i s e  o f  a  

p r e s i d i n g  j u d g e ' s  " p l e a s u r e . "  L i k e w i s e ,  t h e  c o u r t  m ade  i t  c l e a r  

t h a t ,  n o t  o n l y  w a s  t h e  i n t e n t  o f  t h e  s t a t u t e  t o  p r o v i d e  a  c h e c k  

a g a i n s t  j u d i c i a l  u n f i t n e s s ,  t h e r e  w a s  a n  i m p l i c i t  ( a 1 •T o u g h  n o t  

e x p r e s s )  o b l i g a t i o n  u n d e r  t h e  s t a t u t e  t h a t  t h e  p r e s i d i n g  j u d g e  

e x e r c i s e  s u p e r v i s o r y  r e s p o n s i b i l i t i e s  t o  a s s u r e  j u d i c i a l  f i t n e s s  

o f  m a g i s t r a t e s  t o  f u r t h e r  t h e  s t a t u t e ' s  i n t e n t .  I f  t h e  s t a t u t e  

i m p l i e s  a  d u t y  i n  t h e  p r e s i d i n g  j u d g e  t o  e x e r c i s e  h i s  p ow e r  o f

d i s m i s s a l  t o  i n s u r e  j u d i c i a l  f i t n e s s ,  i t  j u s t  a s  s u r e l y  i m p l i e s

a n  o b l i g a t i o n  o n  h i s  p a r t  n o t  t o  e x e r c i s e  i t  t o  r em o v e  a  m a g i s ­

t r a t e  f o r  r e a s o n s  t h a t  a r e  i n s u b s t a n t i a l  o r  do  n o t  r e l a t e  t o  i n  

j u d i c i a l  f i t n e s s .

T he  c o u r t  w e n t  o n  t o  s t a t e  a s  f o l l o w s :

We r e c o g n i z e  o f  c o u r s e  tha-c. a  p o s i t i o n
o f  a u t h o r i t y  may b e  a b u s e d ;  h o w e v e r ,
t h e  m e r e  p o t e n t i a l  f o r  a b u s e  d o e s  n o t  
i n  t h i s  c a s e  r e n d e r  t h e  s t a t u t o r y  
m e c h a n i sm  p e r  s e  u n c o n s t i t u t i o n a l .
M a g i s t r a t e s  d i s m i s s e d  p u r s u a n t  t o  
A .S .  2 2 . 1 5 . 1 7 0 ( c )  a r e  n o t  n e c e s s a r i l y  
w i t h o u t  l e g a l  r e c o u r s e .  A b u s e s  i n  
p a r t i c u l a r  c a s e s  may s t i l l  b e  s u b j e c t  
t o  t h e  d i c t a t e s  o f  o t h e r  c o n s t i t u t i o n a l  
c ommends ,  s u c h  a s  d u e  p r o c e s s ,  a n d  i n  
t h i s  c a s e  t o  t h e  r u l e  m a k i n g  a n d  s u p e r ­
v i s o r y  p o w e r s  o f  t h i s  b o a r d .  We 
p r e s u m e  t h a t  t h e s e  i s s u e s  w i l l  b e  
e x p l o r e d  a t  t r i a l .

604 P . 2d a t  246 ( f o o t n o t e  o m i t t e d ) .

P l a i n t i f f  r e s p e c t f u l l y  s u b m i t s  t h a t  i n  u p h o l d i n g  t h e

s t a t u t e ,  t h e  c o u r t  e f f e c t i v e l y  c o n s t r u e d  i t  t o  im p o s e  a n  i m p l i e d

d u t y  o n  t h e  p a r t  o f  t h e  p r e s i d i n g  j u d g e  t o  e x e r c i s e  h i s  p ow e r  o f

d i s m i s s a l  i n  a  m a n n e r  t h a t  w o u l d  r em e d y  j u d i c i a l  u n f i t n e s s ,  a n d

t o  p r o h i b i t  i t s  e x e r c i s e  i n  s i t u a t i o n s  w h e r e  j u d i c i a l  u n f i t n e s s
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d o e s  n o t  w a r r a n t  i t .  The  r e f e r e n c e  t o  l e g a l  r e c o u r s e  a g a i n s t  

a b u s e  o f  t h e  p ow e r  o f  d i s m i s s a l  w o u l d  o t h e r w i s e  m ake  no s e n s e ;  

t h e r e  i s  no s u c h  t h i n g  a s  a n  " a b u s e  o f  p l e a s u r e . "

T he  s t a t u t e  i n  q u e s t i o n ,  a s  c o n s t r u e d  b y  t h e  S u p r em e  

C o u r t  i n  t h e  p r i o r  o p i n i o n  i n  th.i •- c a s e ,  c l e a r l y  c r e a t e d  i n  J u d g e  

H o l l o w a y  a  l e g i t i m a t e  e x p e c t a t i o n  o f  c o n t i n u e d  em p l o y m e n t  f o r  s o  

l o n g  a s  h i s  c o n d u c t  d i d  n o t  a m o u n t  t o  j u d i c i a l  u n f i t n e s s  r e n d e r ­

i n g  h im  s u b j e c t  t o  d i s m i s s a l  by  t h e  p r e s i d i n g  j u d g e .  M o r e o v e r ,  

t h e  S u p r em e  C o u r t ' s  c l e a r  h o l d i n g  t h a t  t h e  s t a t u t o r y  p ow e r  o f  a  

p r e s i d i n g  j u d g e  t o  d i s m i s s  a  m a g i s t r a t e  w a s  i n t e n d e d  t o  b e  u s e d ,  

a n d  i m p l i e d l y  r e s t r i c t e d  t o  s i t u a t i o n s ,  w h e r e  j u d i c i a l  u n f i t n e s s  

d em an d e d  i t s  e x e r c i s e ,  m e a n s  t h a t  s t i g m a  a t t a c h e s ,  i p s o  f a c t o , t o  

h i s  d i s m i s s a l .

I I . By s u m m a r i l y  d i s m i s s i n g  H o l l o w a y  w i t h o u t  h e a r i n g , 
d e f e n d a n t s  d e p r i v e d  h im  o f  p r o p e r t y  a n d  l i b e r t y  
w i t h o u t  d u e  p r o c e s s  o f  l a w .

B o t h  t h e  S t a t e  a n d  F e d e r a l  c o n s t i t u t i o n s  p r o v i d e  t h a t

"no  p e r s o n  s h a l l  b e  d e p r i v e d  o f  l i f e ,  l i b e r t y ,  o r  p r o p e r t y ,

w i t h o u t  d u e  p r o c e s s  o f  l a w . "  U. S .  C o n s t i t u t i o n ,  Amendmen t  XIV;

A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  I ,  S e c t i o n  7 .  I n c r e a s i n g l y ,  b o t h

S t a t e  a n d  F e d e r a l  c o u r t s  h a v e  r e c o g n i z e d  t h a t  d u e  p r o c e s s  r i g h t s

a t t a c h  t o  v a r i o u s  d i s m i s s a l s  f r o m  g o v e r n m e n t a l  e m p l o y m e n t .  As

che A l a s k a  S u p r em e  C o u r t  s t a t e d  i n  N i c h o l s  v .  E c k e r t , 504 P . 2d

1359 ,  1363 ( A l a s k a  1 9 7 3 ) ,

A l t h o u g h  c o u r t s  i n  t h e  p a s t  h a v e  f r e ­
q u e n t l y  h e l d  t h a t  p u b l i c  e m p l o y e e s  h a v e  
no a b s o l u t e  r i g h t  t o  a  h e a r i n g  o n  d i s ­
c h a r g e ,  b e c a u s e  g o v e r n m e n t  e m p l o y m e n t  
i s  a  p r i v i l e g e  a n d  n o t  a  p r o p e r t y  r i g h t ,  
c o u r t s  r e c e n t l y  h a v e  b e c om e  m o r e  i n ­
c l i n e d  t o  c o n s i d e r  t h e  c a u s e s  o f  d i s ­
c h a r g e  a n d  t h e  m e t h o d s  a n d  p r o c e d u r e s  
by  w h i c h  i t  i s  e f f e c t e d ,  e s p e c i a l l y  
w h e r e  t h e  d i s c h a r g e  a f f e c t s  r e p u t a t i o n  
a n d  t h e  o p p o r t u n i t y  f o r  e m p l o y m e n t  
t h e r e a f t e r .

As i s  f u r t h e r  d i s c u s s e d  b e l o w ,  i t  c a n n o t  s e r i o u s l y  b e  q u e s t i o n e d  

t h a t  Mr.  H o l l o w a y ' s  r e p u t a t i o n  a n d  ' ^ p o r t u n i t y  f o r  l a t e r  e m p l o y -
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r a e n t  a s  a  m a g i s t r a t e  o r  s i m i l a r  p o s i t i o n  w e r e  a d v e r s e l y  a f f e c t e d  

by t h e  u n u s u a l  a n d  e x t r a o r d i n a r y  c o u r t  a d m i n i s t r a t i o n  a c t i o n  i n  

s u m m a r i l y  r e m o v i n g  h im  f r o m  h i s  o f f i c e  a n d  d u t i e s  a s  m a g i s t r a t e  

i n  D i l l i n g h a m .

M o r e o v e r ,  a s  t h e  U. S .  S u p r em e  C o u r t  n o t e d  i n  B o a r d  

o f  R e g e n t s  v .  R o t h , 408 U .S .  5 6 4 ,  577 ,  92 S . C t .  2 701 ,  33 L . E d . 2 d  

548 ( 1 9 7 2 ) ,

. . . t h e  C o u r t  h a s  f u l l y  a n d  f i n a l l y  
r e j e c t e d  t h e  w oo d en  d i s t i n c t i o n  b e t w e e n  
" r i g h t s "  a n d  " p r i v i l e g e s "  t h a t  o n c e  
s e em e d  t o  g o v e r n  t h e  a p p l i c a b i l i t y  o f  
p r o c e d u r a l  d u e  p r o c e s s  r i g h t s .

I n s t e a d ,  t h e  C o u r t  w i l l  l o o k  t o  t h e  n a t u r e  o f  t h e  i n t e r e s t  a t  

s t a k e  t o  d e t e r m i n e  w h e t h e r  i t  t r i g g e r s  a  d u e  p r o c e s s  p r o t e c t i o n  

o f  l i b e r t y  o r  p r o p e r t y ,  o r  b o t h .

A. H o l l o w a y  was  d e p r i v e d  o f  a  p r o p e r t y  i n t e r e s t  
w i t h o u t  d u e  p r o e m s .

i I e d l a n d . F l e i s c h e r  
a  F r i e d m a n

ATTORNEYS AT LAW 
K U Itt 4 0 0•••': ‘ • •rv"

An i n d i v i d u a l  h a s  a  " p r o p e r t y "  i n t e r e s t  i n  h i s  p o s i t i o n  

o f  em p l o y m e n t  w h e r e  h e  h a s  a  " ' l e g i t i m a t e  e x p e c t a t i o n '  o f  c o n ­

t i n u e d  e m p l o y m e n t " . B r e e d e n  v .  C i t y  o f  Nome, 628 P .  2d 9.24, 926 

( A l a s k a  1 9 8 1 ) .  S u c h  e x p e c t a t i o n s  a r e  " . . .  c r e a t e d  a n d  t h e i r  

d i m e n s i o n s  a r e  d e f i n e d  by  e x i s t i n g  r u l e s  o r  u n d e r s t a n d i n g s  t h a t  

s t e m  f r o m  a n  i n d e p e n d e n t  s o u r c e  s u c h  a s  s t a t e  l aw  —  r u l e s  o r  

u n d e r s t a n d i n g s  t h a t  s e c u r e  c e r t a i n  b e n e f i t s  a n d  t h a t  s u p p o r t  

c l a i m s  o f  e n t i t l e m e n t  t o  t h o s e  b e n e f i t s . "  ( E m p h a s i s  a d d e d . )  

B r e e d e n , s u p r a  a t  926 ,  c i t i n g  B o a r d  o f  R e g e n t s  v .  R o t h , 408 U .S .  

564 ,  577 ,  92 S . C t .  2701 ,  2 7 09 ,  33 L . E d . 2 d  5 48 ,  561 ( 1 9 7 2 ) .  The  

B r e e d e n  c a s e  c o n c e r n e d  t h e  summary  f i r i n g  o f  a  c i t y  m a n a g e r  who ,  

u n d e r  s t a t u t e ,  s e r v e d  " a t  t h e  p l e a s u r e "  o f  h i s  em p lo y e r , .  T h i s  i s  

s i m i l a r  t o  t h e  s t a t u t e  (A .S .  2 2 . 1 5 . 1 7 0 ( c ) )  u n d e r  w h i c h  m a g i s t r a t e  

H o l l o w a y  was  t e r m i n a t e d .  W h i l e  t h e  S u p r em e  C o u r t  h e l d  t h a t  s u c h  

a  s t a t u t e ,  i n  i t s e l f ,  a f f o r d e d  no c o n s t i t u t i o n a l l y  p r o t e c t e d  

" p r o p e r t y "  i n t e r e s t  i n  c o n t i n u e d  e m p l o y m e n t  t o  t h e  c i t y  m a n a g e r  

i n  B r e e d e n , t h i s  d i d  n o t  e n d  t h e  C o u r t ' s  i n q u i r y .  I t  f o u n d  a n
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i n d e p e n d e n t  s o u r c e  o f  a  l e g i t i m a t e  e x p e c t a t i o n  o f  c o n t i n u e d  

e m p l o y m e n t  i n  B r e e d e n ' s  c o n t r a c t  w i t h  t h e  c i t y ,  w h i c h  p r o v i d e d  

f o r  t h i r t y  d a y s '  n o t i c e  o f  t e r m i n a t i o n .  I d . ,  9 2 6 .

I n  t h e  c a s e  a t  b a r ,  H o l l o w a y  h a d  a  " l e g i t i m a t e  e x p e c ­

t a t i o n "  o f  c o n t i n u e d  e m p l o y m e n t  i n d e p e n d e n t  a n d  d i s t i n c t  f r o m  t h e  

" s e r v i c e  a t  t h e  p l e a s u r e "  l a n g u a g e  o f  t h e  s t a t u t e .  As r e c o g n i z e d  

by  t h e  S u p r em e  C o u r t  i n  B u c k a l e w  v .  H o l l o w a y , 604 P . 2d 240 ,  2 43 ,  

a m a g i s t r a t e  i n  A l a s k a  i s  no  l e s s  t h a n  a  " j u d g e "  a s  r e f e r r e d  t o  

i n  t h e  C o n s t i t u t i o n .  T h e  C o u r t  f u r t h e r  r e c o g n i z e d  t h a t  j u d i c i a l  

i n d e p e n d e n c e  w as  a  " p a r a m o u n t  c o n c e r n "  t o  t h e  d r a f t e r s  o f  t h e  

A l a s k a  C o n s t i t u t i o n  ( I d . ,  2 4 5 ) ,  a n d  a c k n o w l e d g e d  t h a \  t h e r e  c o u l d  

n o t  " .  . . b e  a n y  d o u b t  t h a t  a  j u d g e  who s e r v e s  a t  a n o t h e r ' s  

p l e a s u r e  d o e s  n o t  e n j o y  c o m p l e t e  i n d e p e n d e n c e . "  I d - ,  2 4 5 .  

N e v e r t h e l e s s ,  t h e  C o u r t  h e l d  t h a t  t h e  " s e r v e s  a t  t h e  p l e a s u r e  o f  

t h e  p r e s i d i n g  j u d g e "  s t a t u t e  (A .S .  2 2 . 1 5 . 1 7 0 ( c ) )  w a s  n o t  v i o l a ­

t i v e  o f  t h e  c o n s t i t u t i o n a l l y  i n t e n d e d  i n d e p e n d e n t  j u d i c i a r y ,  

b e c a u s e  a b u s e s  o f  s u c h  d i s m i s s a l  p ow e r  " . . .  may s t i l l  b e  s u b ­

j e c t  t o  t h e  d i c t a t e s  o f  o t h e r  c o n s t i t u t i o n a l  c om mand s ,  s u c h  a s  

d u e  p r o c e s s ,  . . . . " I d . ,  246 .

H o l l o w a y  h a d  a  l e g i t i m a t e  e x p e c t a t i o n  t h a t  h e  w o u l d  

c o n t i n u e  t o  f u n c t i o n  a s  a  j u d g e ,  f r e e  f r o m  o u t s i d e  i n f l u e n c e s  a n d  

f r o m  a b u s e s  o f  t h e  summary  d i s m i s s a l  s t a t u t e ;  t h e  B u c k a l e w  d e c i ­

s i o n  a c k n o w l e d g e d  t h i s .  He h a d  a n  e x p e c t a t i o n  t h a t ,  a t  t h e  v e r y  

l e a s t ,  h e  w o u l d  b e  e n t i t l e d  t o  a  h e a r i n g  p r i o r  t o  a n  e f f e c t i v e  

d i s m i s s a l ,  t o  a s c e r t a i n  w h e t h e r  o r  n o t  t h e  d i s m i s s a l  i n  f a c t  

r e s u l t e d  f r o m  s u c h  i n f l u e n c e s  a s  w o u l d  b e  a b h o r r e n t  t o  c o n c e p t s  

o f  j u d i c i a l  i n d e p e n d e n c e ,  o r  f r o m  o t h e r  a b u s e s  o f  t h e  s t a t u t o r y  

d i s m i s s a l  a u t h o r i t y .  U s i n g  t h e  c a s e  a t  b a r  a s  a n  e x c e l l e n t  

e x a m p l e ,  w h e r e  c h a r g e s  a r e  l e v e l e d  a g a i n s t  a  j u d g e ,  w h i c h  c h a r g e s  

f o rm  t h e  b a s i s  f o r  h i „  summary  r e m o v a l ,  c o n c e p t s  o f  j u d i c i a l  

i n d e p e n d e n c e  a n d  p r o t e c t i o n  a g a i n s t  a b u s i v e  r e m o v a l  r e q u i r e  t h a t  

t h e  j u d g e  b e  a p p r i s e d  o f  t h e  s o u r c e  o f  t h e  c h a r g e s  a n d  a n  o p p o r -
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  _________

t u n i ty  to p r e s e n t  evidence d iscoun t ing them as well as demon­
s t r a t i n g  t h a t  they were motivated by d iscon ten ted  l i t i g a n t s  
unhappy with the judge 's  o f f i c i a l  a c t io n s .  A judge 's  expec ta t ion  
th a t  he w i l l  no t be d ischarged under circumstances abusive to h is  
own and the c i t i z e n r y ' s  expec ta t ion  of j u d i c i a l  independence i s  
synonymous with a "property" i n t e r e s t  i n  continued employment 
pending a proper removal process .

The  p a r a m e t e r s  o f  s u c h  a  p r o p e r t y  i n t e r e s t  i s  d e f i n e d  

by  t h e  i n t e r e s t s  o f  p r o t e c t i n g  a n  i n d e p e n d e n t  j u d i c i a r y  f r o m  

a b u s i v e  r e m o v a l .  T h i s  r e q u i r e s ,  a t  a  m in imum ,  a n  o p p o r t u n i t y  f o r  

a  h e a r i n g ,  p r i o r  t o  r e m o v a l ,  t o  a s c e r t a i n  (1) t h e  p r e c i s e  n a t u r e  

o f  t h e  c h a r g e s  u p o n  w h i c h  t h e  r e m o v a l  w as  b a s e d ;  (2) t h e  i d e n t i ­

t i e s  a n d  m o t : ' . v a t i o n s  o f  t h e  s o u r c e s  o f  t h e  c h a r g e s ;  (3) t h e  

e x t e n t  t o  w h i c h  t h e  c h a r g e s  a r e  t r u e  o r  f a l s e ;  (4) t h e  e x t e n t  t o  

w h i c h  t h e  a c t i o n s  u p o n  w h i c h  t h e  d i s m i s s a l  i s  b a s e d  b e a r  a n y  

r e l a t i o n s h i p  t o  c o m p e t e n c y  o r  i n t e g r i t y  i n  t h e  p e r f o r m a n c e  o f  

o f f i c i a l  d u t i e s ;  a n d  (5) t h e  e x t e n t  t o  w h i c h  t h e  a c t i v i t i e s  

f o r m i n g  t h e  b a s i s  f o r  r e m o v a l  c o n c e r n  t h e  e x e r c i s e  o f  c o n s t i ­

t u t i o n a l l y  p r o t e c t e d  r i g h t s .

T he  B r e e d e n  c a s e  c l e a r l y  h o l d s  t h a t  i f  t h e r e  i s  a n y t h i n g  

u p o n  w h i c h  d i s m i s s a l  o f  a  g o v e r n m e n t  e m p l o y e e  m u s t  b e  c o n d i t i o n e d ,  

h e  h a s  a  p r o p e r t y  i n t e r e s t  e n t i t l i n g  h im  t o  a  h e a r i n g  t o  d e t e r ­

m i n e  w h e t h e r  o r  n o t  s u c h  c o n d i t i o n s  f o r  d i s m i s s a l  h a v e  b e e n  m e t .  

The  s t a t u t e  u n d e r  w h i c h  H o l l o w a y  w a s  d i s m i s s e d  d o e s  n o t  g r a n t  

t o t a l l y  u n f e t t e r e d  a u t h o r i t y  t o  t h e  p r e s i d i n g  S u p e r i o r  C o u r t  

j u d g e .  To Lhe e x t e n t  s u c h  a u t h o r i t y  i s  t e m p e r e d  b y  t h e  d i c t a t e s  

o f  t h e  c o n s t i t u t i o n a l  c o n c e p t  o f  a n  i n d e p e n d e n t  j u d i c i a r y ,

H o l l o w a y  was  e n t i t l e d  t o  a  h e a r i n g  t o  d e t e r m i n e  w h e t h e r  s u c h  

l i m i t s  u p o n  a u t h o r i t y  h a d  b e e n  e x c e e d e d .

B. Holloway was deprived of a l i b e r t y  i n t e r e s t .
The  c i r c u m s t a n c e s  o f  M a g i s t r a t e  H o l l o w a y ' s  d i s m i s a l  

a l s o  r e s u l t e d  i n  a n  i n f r i n g e m e n t  o f  h i s  i n t e r e s t  i n  l i b e r t y ,  s u c h
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a s  t o  t r i g g e r  h i s  r i g h t  t o  a  h e a r i n g .  I n  B o a r d  o f  R e g e n t s  v .  

R o t h ,  s u p r a , t h e  U. S .  S u p r em e  C o u r t  h e l d  t h a t  a  n o n t e n u r e d  

t e a c h e r  h a d  no r i g h t  t o  a  d u e  p r o c e s s  h e a r i n g  p r i o r  t o  a  u n i ­

v e r s i t y ' s  d e c i s i o n  n o t  t o  r e h i r e  h im .  H o l d i n g  t h a t  s u c h  a n  

i n d i v i d u a l  h a d  no  p r o p e r t y  r i g h t  i n  c o n t i n u e d  e m p l o y m e n t ,  t h e  

C o u r t  was c a r e f u l  t o  s t a t e  t h a t  t h e  U n i v e r s i t y ' s  a c t i o n s ,  i f  

c o u p l e d  w i t h  i n j u r y  t o  t h e  i n d i v i d u a l ' s  r e p u t a t i o n ,  w o u l d  h a v e  

r e q u i r e d  a  d u e  p r o c e s s  h e a r i n g :

T he  S t a t e ,  i n  d e c l i n i n g  t o  x i h i r e  t h e  
r e s p o n d e n t ,  d i d  n o t  make a n y  c h a r g e  
a g a i n s t  h im  t h a t  m i g h t  s e r i o u s l y  
d am ag e  h i s  s t a n d i n g  a n d  a s s o c i a t i o n s  
i n  h i s  c o m m u n i t y .  I t  d i d  n o t  b a s e  t h e  
n o n r e n e w a l  o f  h i s  c o n t r a c t  o n  a  c h a r g e ,  
f o r  e x a m p l e ,  t h a t  h e  h a d  b e e n  g u i l t y  
o f  d i s h o n e s t y ,  o r  i m m o r a l i t y .  Had i t  
d o n e  s o ,  t h i s  w o u l d  b e  a  d i f f e r e n t  c a s e .
F o r  "w h e r e  a  p e r s o n ' s  g o o d  name ,  r e p u ­
t a t i o n ,  h o n o r ,  o r  i n t e g r i t y  i s  a t  s t a k e  
b e c a u s e  o f  w h a t  t h e  g o v e r n m e n t  i s  d o i n g  
t o  h im ,  n o t i c e  a n d  a n  o p p o r t u n i t y  t o  b e  
h e a r d  a r e  e s s e n t i a l . "  ( C i t a t i o n s  
o m i t t e d . )  I n  s u c h  a  c a s e ,  d u e  p r o c e s s  
w o u l d  a c c o r d  h im  a n  o p p o r t u n i t y  t o  r e ­
f u t e  t h e  c h a r g e  b e f o r e  U n i v e r s i t y  
o f f i c i a l s .  I n  t h e  p r e s e n t  c a s e ,  how­
e v e r ,  t h e r e  i s  nc- s u g g e s t i o n  w h a t e v e r  
t h a t  t h e  r e s p o n d e n t ' s  " g o o d  name ,  r e ­
p u t a t i o n ,  h o n o r  o r  i n t e g r i t y "  i s  a t  
s t a k e .

S i m i l a r l y ,  t h e r e  i s  no s u g g e s t i o n  t h a t  
t h e  S t a t e , i n  d e c l i n i n g  t o  r e - e m p l o y  t h e  
r e s p o n d e n t ,  im p o s e d  o n  h i  a a  s t i g m a  o r  
o t h e r  d i s a b i l i t y  t h a t  f o r e c l o s e d  h i s  
f r e e d o m  t o  t a k e  a d v a n t a g e  o f  o t h e r  
e m p l o y m e n t  o p p o r t u n i t i e s .  ( E m p h a s i s  
a d d e d . )

B o a r d  o f  R e g e n t s  v .  R o t h , s u p r a  a t  5 73 .  Had s u c h  s t i g m a t i z ­

i n g  o r  r e p u t a t i o n a l  d am ag e  b e e n  p r e s e n t ,  t h e  C o u r t  i n d i c a t e d  

t h a t  i t  w o u l d  h a v e  c o n s t i t u t e d  a  d e p r i v a t i o n  o f  t h e  i n d i v i ­

d u a l ' s  d u e  p r o c e s s  i n t e r e s t  i n  " l i b e r t y " ,  w h i c h

. . . d e n o t e s  n o t  m e r e l y  f r e e d o m  f r o m  
b o d i l y  r e s t r a i n t  b u t  a l s o  t h e  r i g h t  o f  
t h e  i n d i v i d u a l  t o  c o n t r a c t ,  t o  e n g a g e  
i n  a n y  o f  t h e  common o c c u p a t i o n s  o f  
l i f e ,  t o  a c q u i r e  u s e f u l  k n o w l e d g e ,  t o  
m a r r y ,  e s t a b l i s h  a  home a n d  b r i n g  up 
c h i l d r e n ,  t o  w o r s h i p  God a c c o r d i n g  t o
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H e d l a n d . F l e i s c h e r  
a  F r i e d m a n

ATTORNEYS AT LAW 
SUITE >100

1

r f

t h e  d i c t a t e s  o f  h i s  own c o n s c i e n c e ,  
a n d  g e n e r a l l y  t o  e n j o y  t h o s e  p r i v i l e g e s  
l o n g  r e c o g n i z e d  a s  e s s e n t i a l  t o  t h e
o r d e r l y  p u r s u i t  o f  h a p p i n e s s  b y  f r e e
men .

B o a r d  o f  R e g e n t s  v .  R o t h , s u p r a  a t  4 08 ,  c i t i n g  M eye r  v .  N e b r a s k a , 

262 U. S .  390 ,  3 99 .

T h i s  c o n c e p t  w a s  a d o p t e d  by  t h e  S u p r em e  C o u r t  o f  

A l a s k a  i n  N i c h o l s  v .  E c k e r t , s u p r a , w h e r e  n o n t e n u r e d  t e a c h e r s

w e r e  d i s m i s s e d  o n  g r o u n d s  o f  i n c o m p e t e n c y .  The  C o u r t ' s  d e t e r ­

m i n a t i o n  t h a t  s u c h  t e a c h e r s  w e r e  e n t i t l e d  t o  a  h e a r i n g  p r i o r  t o  

d i s m i s s a l  w a s  i n  p a r t  b a s e d  u p o n  i t s  d e t e r m i n a t i o n  t h a t  t h e y  h a d  

a  p r o p e r t y  i n t e r e s t  i n  t h e i r  p r e s e n t  t e a c h i n g  p o s t s .  H ow ev e r ,  

t h e  l a n g u a g e  o f  t h e  o p i n i o n  r e v e a l s  t h a t  i t  w a s  a l s o  b a s e d  u p o n  

t h e  d e p r i v a l  o f  t h e i r  " l i b e r t y "  r e s u l t i n g  f r o m  t h e  d am ag e  t o  

t h e i r  r e p u t a t i o n s  a n d  o p p o r t u n i t y  f o r  r e - e m p l o y m e n t  w h i c h  was  

l i k e l y  t o  r e s u l t :

W i t h o u t  a n  o p p o r t u n i t y  t c  b e  h e a r d  a n d  
t o  p r e s e n t  t h e i r  c a s e s ,  t h e y  c o u l d  b e  
d i s m i s s e d  w i t h o u t  g o o d  c a u s e  a n d  w i t h  
a  s e r i o u s  c h a r g e  o f  i n c o m p e t e n c y  l e v i e d  
a g a i n s t  t h em ,  a  c h a r g e  w h i c h  i s  p e r ­
m a n e n t l y  o n  t h e i r  r e c o r d s  a n d  a  h i n d r a n c e  
t o  r e - e m p l o y m e n t .  I n  a n y  e v e n t ,  t h e  d i s ­
m i s s a l  o f  a  t e a c h e r  o n  g r o u n d s  o f  i n c o m ­
p e t e n c y  i s  a  s e r i o u s  m a t t e r .  T h e  a c c u s e d  
t e a c h e r  i s  d e s p e r a t e l y  i n  n e e d  o f  a  f a i r  
a n d  i m p a r t i a l  f o r u m  i n  w h i c h  t h e  i s s u e  
may b e  s e t t l e d .

N i c h o l s , s u p r a , 1 363 .  L a t e r  i n  t h e  o p i n i o n ,  t h e  C o u r t  s t a t e d

A d i s m i s s a l  f o r  c a u s e  h a s  a n  a d v e r s e  
e f f e c t  u p o n  a p p e l l a n t s  b e c a u s e  i t  h a rm s  
t h e i r  p r o f e s s i o n a l  r e p u t a t i o n s .

I d . ,  1 364 .

T he  U. S .  S u p r em e  C o u r t  m o r e  r e c e n t l y  im p o s e d  a  d u e  

p r o c e s s  h e a r i n g  r e q u i r e m e n t  w h e r e  h i g h  s c h o o l  s t u d e n t s  w e r e  

s u s p e n d e d  f r o m  s c h o o l  f o r  p e r i o d s  o f  u p  t o  t e n  d a y s  b a s e d  o n  

c h a r g e s  o f  m i s c o n d u c t .  G o s s  v .  L o p e z , 419 U .S .  5 65 ,  95 S . C t .

729., 42 L . E d . 2 d  725 ( 1 9 7 5 ) .  T h e  C o u r t  n o t e d  t h a t ,  i f  t h e  c h a r g e s  

a g a i n s t  t h e  s  a d e n t s  w e r e  s u s t a i n e d  a n d  r e c o r  l e d ,  t h e y  c o u l d
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M e d l a n d . F l e i s c h e r  
a  F r i e d m a n

ATTORNEYS AT LAW

1 s e r i o u s l y  d am age  t h e i r  s t a n d i n g  w i t h  f e l l o w  p u p i l s  a n d  t e a c h e r s  

a s  w e l l  a s  i n t e r f e r e  w i t h  l a t e r  o p p o r t u n i t i e s  f o r  h i g h e r  e d u ­

c a t i o n  a n d  e m p l o y m e n t ;  t h i s  w as  s u f f i c i e n t  t o  t r i g g e r  a  r i g h t  t o

d u e  p r o c e s s  p r i o r  t o  t h e  s u s p e n s i o n .  G o s s , s u p r a , 5 7 5 - 5 .  I n  

P a u l  v .  D a v i s , 424 U .S .  693 ( 1 9 7 5 ) ,  t h e  U. S .  S u p r em e  C o u r t  h e l d

t h a t  a n  i n d i v i d u a l  who h a d  n o t  l o s t  e m p l o y m e n t  b u t  w h o s e  r e p u t a ­

t i o n  h a d  b e e n  d am ag ed  by  a  p o l i c e  d e p a r t m e n t ' s  p u b l i s h i n g  h i s  

p h o t o g r a p h  a n d  name a s  a  known " s h o p l i f t e r "  w a s  n o t  e n t i t l e d  t o  a 

d u e  p r o c e s s  h e a r i n g ,  b u t  r e i t e r a t e d  t h e  d o c t A i n e  t h a t ,  i f  t h e  

d am age  t o  r e p u t a t i o n  a r i s e s  o u t  o f  a  t e r m i n a t i o n  o f  g o v e r n m e n t  

e m p l o y m e n t ,  t h e  r e q u i r e m e n t s  o f  d u e  p r o c e s s  w o u l d  a p p l y .  A t  p a g e  

708 o f  t h e  o p i n i o n ,  t h e  C o u r t  c i t e d  i t s  e a r l i e r  o p i n i o n  i n  A n t i -  

F a s c i s t  C o m m i t t e e  v .  M c G r a t h , 341 U .S .  1 2 3 ,  1 6 8 :

W he re  a  p e r s o n ' s  g o o d  name ,  r e p u t a t i o n ,
h o n o r  o r  i n t e g r i t y  i s  a t  s t a k e  b e c a u s e
o f  w h a t  t h e  g o v e r n m e n t  i s  d o i n g  t o  h i m ,
n o t i c e  a n d  a n  o p p o r t u n i t y  t o  b e  h e a r d
a r e  e s s e n t i a l .

( E m p h a s i s  i n  o r i g i n a l  o p i n i o n . ) T h e  P a u l  o p i n i o n  c o n t i n u e d  t o  

c o n c e n t r a t e  o n  t h e  " b e c a u s e  o f  w h a t  t h e  g o v e r n m e n t  i s  d o i n g  t o  

h im" l a n g u a g e  t o  f i n d  t h a t  d u e  p r o c e s s  r i g h t s  a r e  t r i g g e r e d  when  

t h e  d am ag e  t o  r e p u t a t i o n  o f  a n  i n d i v i d u a l  w a s  c r e a t e d  i n  t h e  

c o n t e x t  o f  a  d i s m i s s a l  f r o m  e m p l o y m e n t  o r  o t h e r  a l t e r a t i o n  o f  

l e g a l  s t a t u s .  P a u l ,  s u p r a , 7 0 8 - 9 .

The  U. S .  S u p r em e  C o u r t ,  i n  a  1975 o p i n i o n ,  h e l d  t h a t  

t h e  " l i b e r t y "  i n t e r e s t s  o f  a  p u b l i c  e m p l o y e e  w e r e  n o t  d e p r i v e d  

w i t h o u t  d u e  p r o c e s s  w h e r e  h e  w a s  t e r m i n a t e d  w i t h o u t  p u b l i c  

d i s c l o s u r e  o f  t h e  r e a s o n s  f o r  t h e  d i s c h a r g e .  B i s h o p  v .  Wood , 426 

U .S .  3 41 ,  348 (1976)  . W h i l e  t h e  r e a s o n s  f o r  t e r m i n a t i n g  M a g i s ­

t r a t e  H o l l o w a y  w e r e  n o t  p u b l i c l y  d i s c l o s e d  a t  t h e  t i m e  o f  h i s  

d i s m i s s a l ,  t h e  v e r y  f a c t  o f  h i s  d i s m i s s a l ,  i t s e l f  a n  e x t r a o r d i n a r y  

a n d  u n u s u a l  p r o c e d u r e ,  h a s  d am ag e d  h i s  r e p u t a t i o n  a n d  o p p o r t u n i ­

t i e s  f o r  o t h e r  e m p l o y m e n t ,  e s p e c i a l l y  e m p l o y m e n t  a s  a m a g i s t r a t e .

A r e c o r d  o f  summary  d i s m i s s a l  f r o m  t h e  o f f i c e  o f  m a g i s t r a t e  by
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t h e  p r e s i d i n g  s u p e r i o r  c o u r t  j u d g e  c a r r i e s  w i t h  i t  i n f e r e n c e s  a n d  

c o n c l u s i o n s  w h i c h  no p r o s p e c t i v e  e m p l o y e r  o f  Mr. K o l l o w a y  c o u l d  

p o s s i b l y  i g n o r e .  To h o l d  t h a t  s u c h  a  d i s m i s s a l  w o u l d  n o t  h e  

d a m a g i n g  t o  H o l l o w a y ' s  g o o d  n am e ,  r e p u t a t i o n  o r  e m p l o y m e n t  

o p p o r t u n i t i e s  w o u l d  b e  t o  e n g a g e  i n  t h e  p u r e s t  f i c t i o n .

T h i s  w as  e v i d e n t l y  r e c o g n i z e d  by  t h e  C a l i f o r n i a  C o u r t  

o f  A p p e a l s  i n  L ubey  v .  C i t y  a n d  C o u n t y  o f  S a n  F r a n c i s c o , 159 

C a l . R p t r .  440 ( C a l .A p p .  19 .79 ) ,  w h e r e  two  p o l i c e  o f f i c e r s  w e r e  

s u m m a r i l y  d i s c h a r g e d  o n  t h e  b a s i s  o f  u n s w o r n  c h a r g e s  o f  m i s ­

c o n d u c t  made  a g a i n s t  e a c h  o f  t h em  b y  a  c i t i z e n .  Some o f  t h e  

c h a r g e s  w e r e  n e v e r  made  known t o  t h e  o f f i c e r s ,  e v e n  a f t e r  t h e y  

w e r e  d i s m i s s e d .  T h e  C o u r t  c i t e d  P a u l  v .  D a v i s , s u p r a , a n d  

B o a r d  o f  R e g e n t s  v .  R o t h , s u p r a  f o r  t h e  p r o p o s i t i o n  t h a t  d i s ­

m i s s a l  o f  a  p r o b a t i o n a r y  e m p l o y e e  o n  c h a r g e s  w h i c h  s t i g m a t i z e  h i s  

r e p u t a t i o n ,  s e r i o u s l y  i m p a i r  h i s  o p p o r t u n i t y  t o  e a r n  a  l i v i n g ,  o r  

w h i c h  m i g h t  s e r i o u s l y  d am ag e  h i s  s t a n d i n g  a n d  a s s o c i a t i o n s  i n  h i s  

c om m un i t y  t r i g g e r e d  a  r i g h t  t o  d u e  p r o c e s s  b e c a u s e  o f  d e p r i v a l  o f  

h i s  " l i b e r t y  i n t e r e s t " .  L u b e y , s u p r a  a t  4 4 3 .  The  C i t y  a r g u e d  

t h a t  s u c h  i n t e r e s t  w a s  n o t  t r i g g e r e d  b e c a u s e  i t  h a d  n o t  p u b l i s h e d  

t h e  r e a s o n s  f o r  t h e  d i s m i s s a l .  T h e  C o u r t  r e j e c t e d  i t s  a r g u m e n t :

We a r e  u n p e r s u a d e d  b y  t h e  C i t y ' s  a r g u m e n t s  
t h a t  t h e  p o l i c e  p e r s o n n e l  f i l e s  w e r e  c o n ­
f i d e n t i a l ,  t h a t  O f f i c e r s  L u b e y  a n d  Hood 
h a v e  b y  t h e i r  a c t i o n  now b r o u g h t  u p o n  t h e m ­
s e l v e s  t h e  s t i g m a t i z i n g  n o t a r i e t y  o f  w h i c h  
t h e y  c o m p l a i n ,  . . . .  I t  i s  u n r e a l i s t i c  
t o  a s s u m e  t h a t  a  c i t i z e n ' s  c h a r g e s  o f  m i s ­
c o n d u c t  a g a i n s t  p o l i c e  o f f i c e r ,  i n v e s t i g a t e d  
by  t h e  p o l i c e  d e p a r t m e n t ,  f o u n d  t r u e  b y  t h e  
p o l i c e  c h i e f ,  a n d  r e s u l t i n g  i n  t e r m i n a t i o n  
t h e  r e a s o n s  f o r  w h i c h  h a d  b e e n  c o m m u n i c a t e d  
t o  t h e  c i v i l  s e r v i c e  c o m m i s s i o n  h a v e  n e v e r ­
t h e l e s s  somehow r e t a i n e d  t h e i r  c o n f i d e n ­
t i a l i t y .  And we m u s t  a l s o  r e a l i s t i c a l l y  
a s s u m e  t h a t  i n  t h e  o f f i c e r s '  f u t u r e  a p p l i ­
c a t i o n s  f o r  e m p l o y m e n t ,  i n q u i r y  w i l l  b e  
m ad e  o f  t h e i r  p r i o r  j o b  e x p e r i e n c e ,  a n d  t h e n  
i n t o  t h e  r e a s o n  f o r  t h e i r  t e r m i n a t i o n  a s  
p o l i c e m e n .

We c o n c l u d e  t h e r e f o r e  t h a t ,  h o w e v e r  d e ­
s c r i b e d ,  t h e  " t e r m i n a t i o n "  o r  " d i s m i s s a l "
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i l E DLA N D .  F LE ISC H ER
« F r i e d m a n

a t t o r n e y s  a t  LAW 
IU IU  400

r r

o f  P r o b a t i o n a r y  O f f i c e r s  L u b ey  a n d  Hood 
d i d  n o t  c o m p o r t  w i t h  F o u r t e e n t h  Amendmen t  
r e q u i r e m e n t s .

L u o e y , s u p r a  a t  4 44 .

I t  i s  a t  l e a s t  a s  u n r e a l i s t i c  a s  i n  O f f i c e r  L u b e y ' s  

c i r c u m s t a n c e s  t o  a s s u m e  t h a t  t h e  C o u r t  S y s t e m ' s  d i s m i s s a l  o f  

H o l l o w a y  w o u l d  n o t  b e s m i r c h  h i s  r e c o r d  a n d  h a u n t  h im  i n  f u t u r e  

c a r e e r  o p p o r t u n i t i e s .  I n  d e t e r m i n i n g  w h e t h e r  o r  n o t  t o  h i r e  M r .  

H o l l o w a y  f o r  a n y  r e s p o n s i b l e  p o s i t i o n ,  no p r o s p e c t i v e  e m p l o y e r  

w o u l d  b e  s a t i s f i e d  w i t h  a n y t h i n g  l e s s  t h a n  a  d e t e r m i n a t i o n  a s  t o  

why h e  was  d i s m i s s e d .

I n  N i c h o l s  v .  E c k e r t , s u p r a  a t  1 3 66 ,  t h r e e  j u s t i c e s  o f  

t h e  A l a s k a  S u p r em e  C o u r t  j o i n e d  i n  a  c o n c u r r i n g  o p i n i o n  w h i c h  

a p p e a r e d  t o  r e c o g n i z e  t h a t  t h e  m i d - y e a r  d i s m i s s a l  o f  a  n o n ­

t e n u r e d  t e a c h e r ,  w h e t h e r  o r  n o t  a c c o m p a n i e d  by  p u b l i c l y  a n n o u n c e d  

c h a r g e s ,  w o u l d  r e s u l t  i n  i n j u r i e s  t o  r e p u t a t i o n  a n d  e m p l o y m e n t  

o p p o r t u n i t i e s :

T h e  s u s p e n s i o n  o r  d i s c h a r g e  o f  a  n o n ­
t e n u r e d  t e a c h e r  p r i o r  t o  t h e  e x p i r a t i o n  
o f  t h e  t e r m  o f  h i s  o r  h e r  c o n t r a c t  i s  a  
v e r y  s e r i o u s  m a t t e r  a n d  may c a u s e  s u b ­
s t a n t i a l  i n j u r y .  S p e c i f i c a l l y ,  s u c h  
s u s p e n s i o n  o r  d i s c h a r g e  may c a u s e  e c o n ­
o m i c  h a r d s h i p ,  c r e a t e  a  s t i g m a  o f  
i n c o m p e t e n c e  a n d  b l e m i s h  t h e  t e a c h e r ' s  
p r o f e s s i o n a l  r e p u t a t i o n ,  d e c r e a s e  t h e  
p o s s i b i l i t y  o f  o t h e r  e d u c a t i o n a l  e m p l o y ­
m e n t  o p p o r t u n i t i e s ,  d e n y  t h e  t e a c h e r  t h e  
o p p o r t u n i t y  t o  p u r s u e  a  c h o s e n  p r o f e s ­
s i o n a l  a c t i v i t y ,  a n d  d i s r u p t  a n  e x i s t i n g  
e d u c a t i o n a l  r e l a t i o n s h i p  b e t w e e n  t e a c h e r s  
a n d  s t u d e n t s .  As t h e  E i g h t h  C i r c u i t  
r e c e n t l y  o b s e r v e d  i n  C o o l e y  v .  B o a r d  o f  
E d u c a t i o n  o f  F o r e s t  C i t y  S c h o o l  D i s t r i c t ,

g i v e n  t h e  e n s u i n g  e c o n o m i c  
h a r d s h i p  o f  a  summary  d e p r i ­
v a t i o n  o f  t h e  s o u r c e  o f  o n e ' s  
l i v e l i h o o d ,  a n d  i n  v i e w  o f  
t h e  awesome  a n d  p o t e n t i a l l y  
s t i g m a t i z i n g  e f f e c t  o f  m i d ­
y e a r  t e r m i n a t i o n ,  s u c h  a  c a s e  
a s  t h i s  a s s u r e d l y  p r e s e n t s  
o n e  o f  t h e  c l e a r e s t  i n s t a n c e s  
w h e r e  t h e  r u l e  o f  p r o c e d u r a l  
Due P r o c e s s ,  p r o p e r l y  a p p l i e d ,
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H e d l a n d . F l e i s c h e r  
a  F r i e d m a n

m u s t  o p e r a t e  t o  i n t e r d i c t  i n ­
j u r i o u s  a n d  r e c k l e s s  g o v e r n ­
m e n t a l  t r e a t m e n t .

I n  v i e w  o f  t h e  p o t e n t i a l l y  s e r i o u s  i n j u r y  
w h i c h  w o u l d  r e s u l t  f r o m  a n  u n j u s t i f i a b l e ,  
a r b i t r a r y  d i s c h a r g e  o r  s u s p e n s i o . .  o f  a  
n o n - t e n u r e d  t e a c h e r ,  we w o u l d  em p lo y  
h i g h e r  s t a n d a r d s  o f  p r o c e d u r a l  d u e  p r o c e s s  
a n d  w o u l d  r e q u i r e  t h e  h o l d i n g  o f  a  h e a r i n g  
p r i o r  t o  a n y  s u s p e n s i o n  o r  d i s c h a r g e .
( F o o t n o t e s  o m i t t e d . )

I f  t h e  L ubey  o p i n i o n  o r  N i c h o l s  v .  E c k e r t  c o n c u r r i n g

o p i n i o n  c o n s t i t u t e  a n  e x t e n s i o n  o f  c o n s t i t u t i o n a l  d u e  p r o c e s s

r x g h t s  b y  s t a t e  c o u r t s  b e y o n d  t h a t  i n d i c a t e d  a s  n e c e s s a r y  b y  t h e

U. S .  S u p r em e  C o u r t  i n  t h e  B i s h o p  c a s e ,  s u c h  a n  e x t e n s i o n  w as

p e r m i s s i b l e  a n d  f u l l y  w a r r a n t e d .

I n  S h a g l o a k  y .  S t a t e , 597 P . 2d 142 ,  144 (A l a s k a  1 9 7 9 ) ,

t h e  A l a s k a  S u p r em e  C o u r t  e x t e n d e d  A l a s k a  c o n s t i t u t i o n a l  d u e

p r o c e s s  r i g h t s  b e y o n d  t h o s e  r e c o g n i z e d  b y  t h e  U. S .  S u p r em e

C o u r t ,  i n  t h e  c o n t e x t  o f  c r i m i n a l  s e n t e n c i n g .  The  C o u r t  s t a t e d :

A s t a t e  s u p r e m e  c o u r t  i s  n o t  l i m i t e d  by  
t h e  d e c i s i o n s  o f  t h e  U n i t e d  S t a t e s  S u p r em e  
C o u r t  o r  by  t h e  F e d e r a l  C o n s t i t u t i o n  w hen  
i n t e r p r e t i n g  t h e  p r o v i s i o n s  o f  t h e  s t a t e
c o n s t i t u t i o n ,  s i n c e  t h e  l a t t e r  may h a v e
b r o a d e r  s a f e g u a r d s  t h a n  t h e  m in imum F e d e r a l  
s t a n d a r d s .  ( C i t a t i o n s  o m i t t e d . )

S h a g l o a k , s u p r a , a t  144 ,  n .  1 4 .  I f  H o l l o w a y ' s  c i r c u m s t a n c e s  a r e  

n o t  d e em ed  t o  b e  f a c t u a l l y  d i s t i n g u i s h a b l e  f r o m  t h o s e  e x i s t i n g  i n  

B i s h o p  v .  Wood , s u p r a ,  t h e n  t h i s  C o u r t  s h o u l d  r e c o g n i z e  t h a t  t h e  

d u e  p r o c e s s  c l a u s e  o f  t h e  A l a s k a  C o n s t i t u t i o n  d o e s  n o t  p e r m i t  t h e  

u s e  o f  f i c t i o n a l i z e d  r a t i o n a l i z a t i o n s  i n  o r d e r  t o  f i n d  no d e p r i ­

v a t i o n  o f  l i b e r t y  a n d  r e s u l t i n g  d e n i a l  o f  d u e  p r o c e s s .  H o l l o ­

w a y ' s  d i s m i s s a l ,  i n  a n d  o f  i t s e l f ,  r e s u l t e d  i n  d am ag e s  t o  h i s  

r e p u t a t i o n  a n d  o p p o r t u n i t i e s  f o r  r e - e m p l o y m e n t  a s  a  m a g i s t r a t e  

w h i c h  w e r e  a t  l e a s t  a s  g r e a t  a s  t h o s e  s u f f e r e d  by  t h e  t e a c h e r s  i n  

N i c h o l s  v .  E c k e r t , s u p r a . A c c o r d i n g l y ,  h e  was  e n t i t l e d  t o  a  

h e a r i n g  p r i o r  t o  d i s m i s s a l  t o  d e t e r m i n e  w h e t h e r  o r  n o t  t h e  c h a r g e s  

w e r e  t r u e .
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I I I .  H o l l o w a y  i s  e n t i t l e d  t o  r e i m b u r s e m e n t  f o r  l o s t  w a g e s
b e c a u s e  or. h i s  w r o n g f u l  t e r m i n a t i o n  w i t h o u t  a  h e a r i n g .

As s t a t e d  i n  H u l l a n e  v .  C e n t r a l  H a n o v e r  Bank  a n d

T r u s t  C ompany , 339. U .S .  306 ,  313 ,  70 S . C t .  6 5 2 ,  6 5 6 - 7 ,  94 L .E d .

865,  873 (19.50) a n d  i n  A gu c h a k  v .  M on tg om e ry  Ward Company ,  I n c . ,

520 P . 2d 1352 ,  1356 (A l a s k a  1 9 7 4 ) ,

. . . d e p r i v a t i o n  o f  l i f e ,  l i b e r t y  o r  p r o ­
p e r t y  b y  a d j u d i c a t i o n  [m u s t ]  b e  p r e c e d e d  
by  n o t i c e  a n d  o p p o r t u n i t y  f o r  h e a r i n g  a p ­
p r o p r i a t e  t o  t h e  n a t u r e  o f  t h e  c a s e .
( E m p h a s i s  a d d e d . )

S e e  a l s o  E t h e r e d g e  v .  B r a d l e y , 502 P . 2d 1 4 6 ,  1 5 1 - 3  ( A l a s k a

1 9 7 2 ) .  And , a s  l a t e r  s t a t e d  i n  F u e n t e s  v .  S h e v i n , 407 U .S .  67 ,

81 ,  92 S . C t .  . 383,  32 L . E d . 2d 556 ,

I f  t h e  r i g h t  t o  n o t i c e  a n d  a  h e a r i n g  i s  
t o  s e r v e  i t s  f u l l  p u r p o s e ,  t h e n ,  i t  i s  
c l e a r  t h a t  i t  m u s t  b e  g r a n t e d  a t  a  t im e  
w hen  t h e  d e p r i v a t i o n  c a n  s t i l l  b e  p r e ­
v e n t e d .  A t  a  l a t e r  h e a r i n g ,  a n  i n d i v i ­
d u a l ' s  p o s s e s s i o n s  c a n  b e  r e t u r n e d  t o  
h im  i f  t h e y  w e r e  u n f a i r l y  o r  m i s t a k e n l y  
t a k e n  i n  t h e  f i r s t ,  p l a c e .  Damages  may 
e v e n  b e  a w a r d e d  t o  h im  f o r  t h e  w r o n g f u l  
d e p r i v a t i o n .  B u t  no  l a t e r  h e a r i n g  a n d  
no  d am ag e  a w a r d  c a n  u n d o  t h e  f a c t  t h a t  
t h e  a r b i t r a r y  t a k i n g  t h a t  w a s  s u b j e c t  t o  
t h e  r i g h t  o f  p r o c e d u r a l  d u e  p r o c e s s  h a s  
a l r e a d y  o c c u r r e d .

T h i s  p r i n c i p l e  s h o u l d  a p p l y  w i t h  e q u a l  m a g n i t u d e  t o  d e p r i v a t i o n s

o f  p r o p e r t y  o r  l i b e r t y .  As s t a t e d  i n  L y n c h  v .  H ou s e  F i n a n c e

C o r p . , 405 U .S .  5 38 ,  552 ,  92 S . C t .  1 1 1 3 ,  31 L . E d . 2d 424 ( 1 9 7 2 ) ,

d u e  p r o c e s s  d i s t i n c t i o n s  b e t w e e n  l i b e r t i e s  a n d  p r o p e r t y  r i g h t s

a r e  f a l s e .  W h e t h e r  H o l l o w a y ' s  summary  d i s m i s s a l  d e p r i v e d  h im  o f

l i b e r t y  o r  p r o p e r t y  o r  b o t h ,  h e  w a s  e n t i t l e d  t o  a  p r e - t e r m i n a t i o n

h e a r i n g .

I n  N i c h o l s  v .  E c k e r t , s u p r a , a t  1 3 63 ,  t h e  A l a s k a  

S u p r em e  C o u r t  f a v o r a b l y  c i t e d  T r a c e y  v .  S c h o o l  D i s t r i c t  No.  2 2 , 

243 P . 2d 932 (Wyo. 1 9 5 2 ) ,  f o r  t h e  p r o p o s i t i o n  t h a t  d i s m i s s a l  o f  a  

t e a c h e r  w i t h o u t  a  h e a r i n g  o r  n o t i c e  w a s  a  n u l l i t y . H ow e v e r ,  t h e  

o p i n i o n  o f  t h e  u n a n im o u s  m a j o r i t y ,  w r i t t e n  b y  J u s t i c e  C o n n o r ,  d i d  

n o t  f i n d  a  n e e d  t o  r e a c h  t h e  q u e s t i o n  o f  w h e : t h e r  t h e  f a i l u r e  t o
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H e d l a n d . F l e i s c h e r  
«  F r i e d m a n

1 h a v e  t h e  h e a r i n g  p r i o r  t o  d i s m i s s a l  w o u l d ,  i n  i t s e l f ,  h a v e  

r e q u i r e d  a r e v e r s a l .  N i c h o l s , s u p r a  a t  1 3 6 4 .  I n  t h e  c o n c u r r i n g  

o p i n i o n  j o i n e d  i n  bv  t h r e e  J u s t i c e s ,  h o v ; e v e r ,  J u s t i c e  E rw i n  

s t a  t e d :

W h i l e  we g e n e r a l l y  a g r e e  w i  t h  t h e  h o l d i n g  
r e a c h e d  i n  J u s t i c e  C o n n o r ' s  o p i n i o n  f o r  
t h e  C o u r t ,  we w o u l d  go  f u r t h e r  a n d  r e ­
q u i r e  t h a t  e x c e p t  i n  c e r t a i n  e x t r a o r d i n ­
a r y  s i t u a t i o n s ,  t h e  h e a r i n g  n e c e s s a r y  t o  
s a t i s f y  t h e  r e q u i r e m e n t s  o f  t h e  d u e  p r o ­
c e s s  c l a u s e  o f  t h e  A l a s k a  C o n s t i t u t i o n  
m u s t  b e  h e l d  p r i o r  t o  t h e  m i d - t e r m  
s u s p e n s i o n  o r  d i s c h a r g e  o f  a  n o n - t e n u r e d  
t e a c h e r .

T h e r e  may b e  c e r t a i n  e x c e p t i o n a l  i n s t a n c e s  
i n  w h i c h  t h e  c o n d u c t  o f  a  t e a c h e r  w o u l d  
p r e s e n t  a  s e r i o u s  a n d  im m i n e n t  t h r e a t  t o  
t h e  p h y s i c a l  o r  p s y c h o l o g i c a l  w e l l - b e i n g  
o f  t h e  s t u d e n t s .  I n  s u c h  c a s e s ,  t h e  
im m e d i a t e  r e m o v a l  o f  t h e  t e a c h e r  f r o m  t h e  
c l a s s r o o m  w o u l d  b e  j u s t i f i e d .  T h e  r e q u i r e ­
m e n t s  o f  d u e  p r o c e s s  w o u l d  b e  m e t  b y  a  
p r o c e d u r e  w h i c h  p r o v i d e d  f o r  t h e  s u s p e n s i o n  
o f  t h e  t e a c h e r  w i t h  p a y  p e n d i n g  t h e  p r c m p t  
c o n v e n i n g  o f  a  f u l l  h e a r i n g . A b s e n t  s u c h  
e x t r a o r d i n a r y  c i r c u m s t a n c e s ,  h o w e v e r ,  a  
h e a r i n g  m u s t  b e  a f f o r d e d  a  n o n - t e n u r e d  
t e a c h e r  b e f o r e  s u s p e n s i o n  o r  d i s c h a r g e .
( E m p h a s i s  a d d e d . )

N i c h o l s  v .  E c k e r t , s u p r a  a t  1 3 66 .

I n  L ub ey  v .  C i t y  a n d  C o u n t y  o f  S a n  F r a n c i s c o ,

s u p r a , a t  4 4 5 ,  t h e  C o u r t  o r d e r e d  r e i n s t a t e m e n t  o f  t h e  p o l i c e

o f f i c e r s  who 1 .d b e e n  d e n i e d  d u e  p r o c e s s  i n  t h e i r  d i s m i s s a l ,

a n d  a w a r d e d  d am ag e s  i n  t h e  am o u n t  o f  l o s t  b e n e f i t s  a n d  n e t

l o s s  o f  s a l a r y  f r o m  t h e  d a t e  o f  t h e  i m p r o p e r  t e r m i n a t i o n  t o

t h e  d a t e  o f  t h e i r  r e i n s t a t e m e n t  o r  u n t i l  t h e y  w e r e  t e r m i n a t e d

a f t e r  a  p r o p e r  d u e  p r o c e s s  h e a r i n g .

S i m i l a r l y ,  i n  B o a r d  o f  R e g e n t s  v .  R o t h , s u p r a , t h e

U. S .  S u p r em e  C o u r t  s t a t e d :

B e f o r e  a  p e r s o n  i s  d e p r i v e d  o f  a  p r o t e c t e d  
i n t e r e s t ,  h e  m u s t  b e  a f f o r d e d  o p p o r t u n i t y  
f o r  some k i n d  o f  a  h e a r i n g ,  " e x c e p t  f o r  
e x t r a o r d i n a r y  s i t u a t i o n s  w h e r e  some  v a l i d  
g o v e r n m e n t a l  i n t e r e s t  i s  a t  s t a k e  t h a t  
j u s t i f i e s  p o s t p o n i n g  t h e  h e a r i n g  u n t i l  
a f t e r  t h e  e v e n t . "  B o d d i e  v .  C o n n e c t i c u t ,
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401 U .S .  371 ,  3 79 .  W h i l e  "many c o n t r o ­
v e r s i e s  h a v e  r a g e d  a b o u t  . . . t h e  Due 
P r o c e s s  C l a u s e , " .  . . i t  i s  f u n d a m e n t a l  
t h a t  e x c e p t  i n  e m e r g e n c y  s i t u a t i o n s  ( a n d  
t h i s  i s  n o t  o n e )  d u e  p r o c e s s  r e q u i r e s  
t h a t  when  a  S t a t e  s e e k s  t o  t e r m i n a t e  [a 
p r o t e c t e d ]  i n t e r e s t  . . . ,  i t  m u s t  a f f o r d  
n o t i c e  a n d  o p p o r t u n i t y  f o r  h e a r i n g  a p p r o ­
p r i a t e  f o r  t h e  n a t u r e  o f  t h e  c a s e  b e f o r e  
t h e  t e r m i n a t i o n  b e c o m e s  e f f e c t i v e . "  B e l l  
v .  B u r s o n , 402 U .S .  535 ,  5 42 .  F o r  t h e  
r a r e  a n d  e x t r a o r d i n a r y  s i t u a t i o n s  i n  w h i c h  
we h a v e  h e l d  t h a t  d e p r i v e t i o n  o f  a  p r o ­
t e c t e d  i n t e r e s t  n e e d  n o t  b e  p r e c e d e d  by 
o p p o r t u n i t y  f o r  some k i n d  o f  h e a r i n g ,  s e e ,  
e . g . ,  C e n t r a l  U n i o n  T r u s t  Co. v .  G a r v a n ,
254 U .S .  554 ,  566 ;  P h i l l i p s  v .  C o m m i s s i o n e r ,
283 U .S .  589 ,  597 ;  Ew ing  v .  M y t i n g e r  v .
C a s s e l b e r r y ,  I n c . ,  339 U .S .  5 9 4 .  ( E m p h a s i s  
i n  o r i g i n a l . )

B o a r d  o f  R e g e n t s  v .  R o t h , s u p r a  a t  570 ,  n .  7 .  I m p l i c i t  i n  t h i s

l a n g u a g e  i s  a  d e t e r m i n a t i o n  t h a t ,  a b s e n t  e x t r a o r d i n a r y  c i r c u m ­

s t a n c e s ,  a  d i s m i s s a l  d o e s  n o t  b e c om e  e f f e c t i v e ,  a n d  i s  a  n u l l i t y ,  

u n t i l  a c c o m p l i s h e d  i n  a c c o r d a n c e  r e q u i s i t e  d u e  p r o c e s s  p r o c e e d ­

i n g s .

I n  a  s u b s e q u e n t  d e c i s i o n ,  t h e  S u p r em e  C o u r t  m u d d i e d  t h e  

w a t e r s  s o m ew h a t  a s  t o  w h e t h e r  a  p o s t - t e r m i n a t i o n  h e a r i n g  w o u l d  b e  

a c c e p t a b l e  u n d e r  F e d e r a l  d u e  p r o c e s s  r e q u i r e m e n t s .  I n  A r n e t t

v .  K e n n e d y , 416 U .S .  134 (19 .74 ) ,  a  g o v e r n m e n t  e m p l o y e e  w as  f i r e d  

f o r  m a k i n g  p u b l i c  s t a t e m e n t s  t o  t h e  e f f e c t  t h a t  h i s  i m m e d i a t e  

s u p e r v i s o r  h a d  a t t e m p t e d  t o  g i v e  a b r i b e .  U n d e r  t h e  a p p l i c a b l e  

c i v i l  s e r v i c e  r e g u l a t i o n s ,  t h e  e m p l o y e e ,  K e n n e d y ,  was  e n t i t l e d  t o  

o n l y  i n f o r m a l  p r o c e e d i n g s  p r i o r  t o  t e r m i n a t i o n ;  b u t  t h e  r e g u l a ­

t i o n s  p r o v i d e d  f o r  v e r y  e l a b o r a t e  p o s t - t e r m i n a t i o n  h e a r i n g  a s  

w e l l  a s  t h e  r i g h t  t o  r e i n s t a t e m e n t  w i t h  b a c k p a y  s h o u l d  t h e  e m p l o y e e  

p r e v a i l .  K enn edy  c h a l l e n g e d  t h e s e  p r o c e d u r e s ,  a r g u i n g  t h a t  h e  

was  e n t i t l e d  t o  a  f u l l  h e a r i n g  p r i o r  t o  t e r m i n a t i o n .  By a  5 -4  

d e c i s i o n ,  t h e  C o u r t  r e j e c t e d  K e n n e d y ' s  c h a l l e n g e ,  t h o u g h  t h e r e  

was no m a j o r i t y  o p i n i o n .  W r i t i n g  f o r  a  t h r e e - j u s t i c e  p l u r a l i t y ,  

J u s t i c e  R e h n q u i s t  s t a t e d  t h a t ,  w h e r e  C o n g r e s s  h a d  p r e s c r i b e d  a n d  

p a i d  c l o s e  a t t e n t i o n  t o  t h e  p r o c e d u r e s  t h a t  w o u l d  b e  a v a i l a b l e
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when e n a c t i n g  t h e  l e g i s l a t i o n  t h a t  c r e a t e d  t h e  j o b  t e n u r e ,  t h e

s u b s t a n t i v e  r i g h t  c o u l d  n o t  b e  d i v o r c e d  f r o m  t h e  p r o c e d u r e s

p r o v i d e d  f o r  i t s  e n f o r c e m e n t :

. . . w h e r e  t h e  g r a n t  o f  a  s u b s t a n t i v e  
r i g h t  i s  i n e x t r i c a b l y  i n t e r t w i n e d  w i t h  
t h e  l i m i t a t i o n s  o n  t h e  p r o c e d u r e s  w h i c h
a r e  t o  b e  e m p l o y e d  i n  d e t e r m i n i n g  t h a t
r i g h t ,  a  l i t i g a n t  i n  t h e  p o s i t i o n  o f  
a p p e l l e e  m u s t  t a k e  t h e  b i t t e r  w i t h  t h e  
s w e e t .

A r n e t t , 1 5 3 - 4 .  I n  s h o r t ,  t h e  C o u r t  w a s  w i l l i n g  t o  d e f e r  t o  a  

C o n g r e s s i o n a l  d e f i n i t i o n  o f  t h e  d u e  p r o c e s s  r i g h t  w h e r e  C o n g r e s s

h a d  o b v i o u s l y  p a i d  c l o s e  a t t e n t i o n  t o  i t ,  a n d  w h e r e  t h e  e m p l o y e e

t o o k  t h e  j o b  w i t h  k n o w l e d g e  o f  t h e  p r e c i s e  d u e  p r o c e s s  p r o c e d u r e s  

a v a i l a b l e  i n  a  t e r m i n a t i o n .  T h u s ,  K e n n e d y  w as  e n t i t l e d  o n l y  t o  a  

p o s t - t e r m i n a t i o n  h e a r i n g ,  w i t h  a n  a w a r d  o f  b a c k p a y  i f  h e  p r e ­

v a i l e d .

I n  a n  o p i n i o n  c o n c u r r i n g  i n  p a r t  w r i t t e n  o n  b e h a l f  o f  

two j u s t i c e s ,  J u s t i c e  P o w e l l  r e j e c t e d  t h i s  a b d i c a t i o n  t o  t h e  

l e g i s l a t i v e  b r a n c h  t o  d e t e r m i n e  t h e  s u f f i c i e n c y  o f  c o n s t i t u t i o n a l  

d u e  p r o c e s s  p r o c e d u r e s .  H ow ev e r ,  i n  J u s t i c e  P o w e l l ' s  v i e w ,  t h e  

p o s t - t e r m i n a t i o n  h e a r i n g  p r o c e d u r e  s e t  f o r t h  i n  t h e  r e g u l a t i o n s  

was c o n s i s t e n t  w i t h  c o n s t i t u t i o n a l  d u e  p r o c e s s  a s  i n d e p e n d e n t l y  

v i e w e d  b y  J u s t i c e  P o w e l l ,  b e c a u s e  t h e  g o v e r n m e n t ' s  i n t e r e s t  i n  

e x p e d i t i o u s  r e m o v a l  o f  a n  u n s a t i s f a c t o r y  e m p l o y e e  was  s u b s t a n t i a l  

a n d  o u t w e i g h e d  K e n n e d y ' s  i n t e r e s t  i n  c o n t i n u a t i o n  o f  h i s  e m p l o y ­

m e n t  p e n d i n g  a n  e v i d e n t i a r y  h e a r i n g .  A r n e t t , s u p r a , 1 6 7 - 9 .  

H ow ev e r ,  i n  m a k i n g  t h i s  b a l a n c i n g  t e s t ,  J u s t i c e  P o w e l l  p u t  much 

s t o c k  i n  t h e  f a c t  t h a t  t h e  c i v i l  s e r v i c e  r e g u l a t i o n s  p r o 1 i d e d  f o r  

a n  a w a r d  o f  b a c k p a y  i f  t h e  c o m p l a i n a n t  p r e v a i l e d  o n  t h e  m e r i t s  o f  

h i s  c l a i m .  I d .  a t  1 69 .

T h e  r e m a i n i n g  f o u r  j u s t i c e s  w o u l d  h a v e  r e q u i r e d  a  p r e ­

t e r m i n a t i o n  h e a r i n g .

A r n e t t  o b v i o u s l y  s u p p l i e s  no p r e c e d e n t  f o r  a  d e t e r ­

m i n a t i o n  t h a t  H o l l o w a y  was  n o t  e n t i t l e d  t o  a  p r e - t e r m i n a t i o n
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1 h e a r i n g .  No l e g i s l a t i v e l y - p r e s c r i b e d  " d u e  p r o c e s s "  p r o c e d u r e s  

e x i s t  f o r  d i s m i s s a l  o f  m a g i s t r a t e s ,  i n  A l a s k a ,  a s  t h e y  d i d  f o r

g o v e r n m e n t  e m p l o y e e s  i n  A r n e t t ; t h u s ,  t h e  b a s i s  f o r  t h e  A r n e t t
#

p l u r a l i t y  o p i n i o n  i s  l a c k i n g  i n  t h i s  c a s e .  M o r e o v e r ,  t h e r e  i s  no 

p r o v i s i o n  f o r  a u t o m a t i c  a w a r d  o f  b a c k p a y  s h o u l d  H o l l o w a y  p r e v a i l  

a t  a  h e a r i n g  o n  t h e  m e r i t s  o f  h i s  c o n t e n t i o n s .  T h u s ,  a  " b a l a n c ­

i n g  t e s t "  w o u l d  show t h a t  t h e  g o v e r n m e n t ' s  h a r d s h i p s  i n  c o n t i n u ­

i n g  t o  em p lo y  H o l l o w a y  ( h e  c o u l d  h a v e  b e e n  s u s p e n d e d  o r  a s s i g n e d  

t o  no d u t i e s  w i t h  f u l l  p a y  p e n d i n g  a  n e a r i n g )  d o e s  n o t  o u t w e i g h  

t h e  h a r d s h i p  t o  H o l l o w a y  i n  b e i n g  f u l l y  d e p r i v e d  o f  e m p l o y m e n t  

a n d  c o m p e n s a t i o n  g u a r a n t e e  t o  a h e a r i n g ,  w i t h o u t  e v e n  a  s t a t u t o r y

o r  r e g u l a t o r y  r i g h t  t o  a n  a w a r d  o f  b a c k p a y  s h o u l d  h e  p r e v a i l  i n  a
1/

s u b s e q u e n t  h e a r i n g .

An a w a r d  o f  b a c k p a y  u n t i l  H o l l o w a y  i s  a f f o r d e d  d u e  

p r o c e s s  a n d  p r o p e r l y  t e r m i n a t e d  ( i f  t h i s  i s  t h e  u l t i m a t e  d e t e r ­

m i n a t i o n )  i s  a p p r o p r i a t e  b e c a u s e  (.1) H o l l o w a y  i s  e n t i t l e d  t o  s u c h  

c o m p e n s a t i o n  u n t i l  h e  i s  p r o p e r l y  t e r m i n a t e d  f r o m  h i s  p o s i t i o n  

a n d  (.2) a n  a w a r d  c o n d i t i o n e d  u p o n  H o l l o w a y ' s  u l t i m a t e l y  p r e ­

v a i l i n g  o n  t h e  m e r i t s  d o e s  n o t  s e r v e  t o  d i s c o u r a g e  p u b l i c  e m p l o y ­

e r s  f r o m  d i s r e g a r d i n g  c o n s t i t u t i o n a l  r i g h t s  t o  a  p r e - t e r m i n a t i o n  

h e a r i n g .  I f  a n  e m p l o y e r  c a n  s u m m a r i l y  d i s m i s s  a n  e m p l o y e e  a n d  

p o s s i b l y  e s c a p e  l i a b i l i t y  f o r  p a y m e n t  o f  w a g e s  p r i o r  t o  a  t e r m i ­

n a t i o n  h e a r i n g ,  h e  may b e  i n c l i n e d  t o  do  s o ,  r e g a r d l e s s  o f  t h e  

d i c t a t e s  o f  t h e  C o n s t i t u t i o n .

1 /  C e r t a i n l y  t h i s  C o u r t  w o u l d  h a v e  t h e  p ow e r  t o  aw a r d  
b a c k p a y  u p o n  H o l l o w a y ' s  p r e v a i l i n g  a t  a  s u b s e q u e n t  
h e a r i n g ;  h o w e v e r ,  t h e  p o i n t  m ade  h e r e  i s  t h a t  s u c h  a n  
a w a r d  s h o u l d  n o t  b e  c o n d i t i o n e d  u p o n  s u c h  a n  o u t c o m e  i n  
t h a t  t h e  d i s m i s s a l  w a s  a  n u l l i t y  i n  t h a t  i t  w as  n o t  
p r e c e d e d  by  c o n s t i t u t i o n a l l y - m a n d a t e d  d u e  p r o c e s s .
S e e  Owen v .  C i t y  o f  I n d e p e n d e n c e ,  445 U .S .  622 ,  6 3 2 ,  
n .  12 (1979)  .
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Ford v

BY THE JUDICIARY COMMITTEE 
(For the Chief J u s t i c e  of

IN THE SENATE the Alaska Supreme Court)
SENATE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act e n t i t l e d :  "An Act r e l a t i n g  to appointment, q u a l i f i c a t i o n s  and

du t ie s  of an in te rn a !  a u d i t o r  w i th in  the Alaska Court 
System."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*  Sec t ion 1. AS 22.20 i s  amended by adding a new se c t io n  to  read :

Sec. 22.20.038. APPOINTMENT, QUALIFICATIONS AND DUTIES OF IN­
TERNAL AUDITOR. (a) The adm in i s t r a t i v e  d i r e c t o r  s h a l l  appoin t an 
i n t e r n a l  a u d i to r  to provide the adm in i s t r a t iv e  d i r e c t o r  with ob je c t iv e  
in format ion to a s s i s t  in  determining whether Alaska Court System 
opera t ions  are adequate ly c o n t ro l l e d  and whether the requ i red  high 
degree of pub l i c  a c c o un ta b i l i t y  i s  main ta ined .

(b) The i n t e r n a l  a u d i to r  s h a l l  be a c e r t i f i e d  pub l ic  accountant 
of t h i s  s t a t e ,  or of ano ther s t a t e  having requirements equ iv a len t  to 
those of t h i s  s t a t e ,  w ith  a t  l e a s t  th r e e  years of p r a c t i c e  in  the 
p ro fe s s io n ,  or the equ iv a len t ,  be fo re  the appointment.

(c) The i n t e r n a l  a u d i to r  s h a l l
(1) review and app ra ise  the soundness, adequacy and a p p l i ­

c a t io n  of accounting , f i n a n c i a l  and ope ra t ing  c o n t ro l s ;
(2) a s c e r t a in  the ex ten t  o f compliance w ith e s ta b l i s h ed  

p o l i c i e s ,  p lan s ,  and procedures;
(3) a s c e r t a i n  the ex ten t  to  which cour t  system a s s e t s  are 

accounted fo r  and safeguarded from lo s se s  of a l l  k inds ;  and
(4) a s c e r t a in  the r e l i a b i l i t y  o f accounting and o th e r  data 

developed w i th in  the Alaska Court System.
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(d) The i n t e r n a l  a u d i t o r  s h a l l  have f u l l ,  f r e e ,  and u n r e s t r i c t e d  
access to a l l  pub l ic  re co rd s ,  a l l  a c t i v i t i e s  of the Alaska Court
System, a l l  Alaska Court System propexcy, a l l  Alaska Court System 
personne l ,  and a l l  p o l i c i e s ,  p lans and p rocedures ,  and records p e r ­
t a i n in g  to expend itu res  f inanced by Alaska Court System funds. This
s e c t io n  does no t au tho r ize  the pub l ic  d i s c l o su r e  of m a te r i a l  t h a t  is  
c o n f id e n t i a l  or p r iv i l e g e d  under f e d e r a l ,  s t a t e  or lo c a l  law, court 
r u l e  or o rde r ,  or m a te r i a l s  the pub l ic  d i s c l o su r e  of whicn c o n s t i t u t e s  
an unwarranted invas ion of pe rsona l  p r iv acy .

(e) The i n t e r n a l  a u d i t o r ' s  conclus ions and recommendations s h a l l  
be repo r ted  promptly in  w r i t i n g  to the  a dm in i s t r a t i v e  d i r e c t o r .  
Copies of r e p o r t s  of the i n t e r n a l  a u d i t o r  s h a l l  be av a i l a b le  fo r
publi- in sp ec t ion  a t  the o f f i c e  of the i n t e r n a l  a u d i t o r  during regu la r  
bus iness  hours .

( f )  The i n t e r n a l  a u d i to r  s h a l l  keep a complete f i l e  of a l l  aud i t  
r e p o r t s  and o the r  r e p o r t s  or r e l e a s e s  is sued  by the au d i t o r ,  and a 
complr’-^ f i l e  of aud i t  work papers and o th e r  r e l a t e d  suppor t ive  mate­
r i a l .

- 2 -





STATE OF ALASKA 1985 LEGISLATIVE SESSION 
FISCAL NOTE
Revis ion Date:

REQUEST
B i l  1 /Reso lu t icn  No. :_______
T i t l e :  An Act Creat ion an

FISCAL DETAIL
Agency A f fec ted :  Alaska Court System
Program Category A f fec ted :______________

In te rna l  Auditor Admin ist ra t ion o f  Jus t ice
Sponsor:__________
Requestor :_______
Date o f  Request:

BRU, Program o r  Subprogram(s) A f fec ted :  
Appe l la te  Courts ,  T r i a l  Courts ,
Admin ist rat ion

EXPENDITURES/REVENUES: (Thousands o f  D o l l a r s )
OPERATING

FY 85 FY 86 FY 87 FY 88 FY 89 FY 90 !
100 PERSONAL SERVICES 
200 TRAVEL 
300 CONTRACTUAL 
400 SUPPLIES 
500 EQUIPMENT 
600 LAND i, STRUCTURES 
700 GRANTS, CLAIMS 
800 MISCELLANEOUS

85 .4 90 .5 95 .9 101.7 107 .8
7.5 8 . 0 8 .5 9 .0 9 .5
3 .5 3 .7 3 . 9 4 .1 4 .3
2 .0 2.1 2 .2 2 .3 2 .4
7 .2

TOTAL OPERATING 105 .6 104 .3 110 .5 117.1 124 .0
CAPITAL I
REVENUE

FUNDING: (Thousands o f  Dol a r s )
CENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

105.6 104 .3 110 .5 117.1 124 .0

105 .6 104 .3 LOO •—1 . —i 117.1 124 .0
POSITIONS:
FULL-TIME 2 . 0 2 . 0  | 2 . 0

OC\J 2 . 0

PART-TIME i
TEMPORARY
SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page f o r  ana ly s i s
Robert G. Fis irer ,  F isca l O f f i c e rPrepared By:_ 

D iv i s io n : Alaska Court System
ii2*Approved by C om m is s i o n e r : / /^

Agency:_________ Alaska Cc/urt. System  ̂̂ _________
D i s t r i b u t i o n  (by Agency preparing f i s c a l  n o t e ) :  

L e g i s l a t i v e  Finance 
L e g i s l a t i v e  Sponsor 
Requestor
O f f i c e  o f  Management and Budget- 
Impacted Agency( ies)

Phone:
Date:

264-0561
1/15/85

Date: 1/15/85
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ALASKA COURT SYSTEM

FISCAL NOTE ANALYSIS

J U D I C I A L  I N T E R N A L  A U D I T O R

PE RSONNEL: T OT AL

SALARY BE NE F I T S  COST

IN TE R N A L  A U D I T O R  (Range 20A) $ 4 0 ,9 32  $11,790 $52,722

A S S I S T A N T  (Range 12B) 24,516 8,116 32, 632

T ot al  P e r s o n n e l  Costs 85,354

T R A V E L  7 ,500

C O N T R A C T U A L  3,500

SU PP LI ES  2,000

E Q U I P M E N T  ( on e-time items) 7,200

T O T A L  FY 86 C O S T  $1 05 , 5 5 4

S u b s e q u e n t  fiscal years ad justed to r e f l e c t  6% inflation.
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Rec ID name___________________________________
t i t l e __________________________________
a g e n c y _________________________________
a d d r e s s _______________________________
c i t y  s t a t e  z i p ______________________
s a l u t a t i o n ___________________________
p h o n e __________________________________

1 D a n i e l  W. H i c k e y
C h i e f  P r o s e c u t o r  
D e p a r tm e n t  o f  Law
P o u c h  KC
J u n e a u ,  AK 99811 
Mr.  H i c k e y  
4 6 5 - 3 4 2 8

2 R o g e r  E n d e l l  
C o m m i s s i o n e r
D e p a r t m e n t  o f  C o r r e c t i o n s  
P o u c h  T
J u n e a u ,  A l a s k a  99811 
Mr.  E n d e l l  
4 6 5 - 3 3 7 6

3 R o b e r t  S u n d b e r g  
C o m m i s s i o n e r
D e p a r t m e n t  o f  P u b l i c  S a f e t y  
P o u c h  N
J u n e a u ,  A l a s k a  99811 
Mr.  S u n d b e r g  
4 6 5 - 4 3 2 2

4 F r a n c i s  L .  B r em so n  
E x e c u t i v e  D i r e c t o r
A l a s k a  J u d i c i a l  C o u n c i l  
1031 W. 4 t h  A v e . ,  S u i t e  301 
A n c h o r a g e ,  A l a s k a  99501 
Mr.  B r em so n  
2 7 9 - 2 5 2 6

5 The H o n o r a b l e  R o d g e r  W. P e g u e s

P o u c h  U
J u n e a u ,  AK 99811 
J u d g e  P e g u e s  
4 6 5 - 3 4 2 2



R e c  ID n a m e
t i t l e ____________
a g e n c y ___________
a d d r e s s __________
c i t y  s t a t e  z i p
s a l u t a t i o n _____
p h o n e ____________

6 Ms.  S a n d r a  B o r b r i d g e  
S p e c i a l  A s s i s t a n t
O f f i c e  o f  t h e  G o v e r n o r  
P o u c h  A
J u n e a u ,  AK 99811 
Ms. B o r b r i d g e  
4 6 5 - 3 5 0 0

7 B r a n t  McGee 
D i r e c t o r
O f f i c e  o f  P u b l i c  A d v o c a c y  
900 W. 5 t h  A v e . ,  S u i t e  525 
A n c h o r a g e ,  AK 99501 
Mr.  McGee 
2 7 4 -1 6 8 4

8 Dana  F a b e  
P u b l i c  D e f e n d e r  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n  
900 W. 5 t h  A v e . ,  S u i t e  200 
A n c h o r a g e ,  AK 99501
Ms . F a b e  
2 7 9 -7 5 4 1

9 The Hono^ ab l e  A l e x  B r y n e r  
C h i e f  J u d g e
C o u r t  o f  A p p e a l s  
303 "K" S t r e e t  
A n c h o r a g e ,  A l a s k a  99501 
J u d g e  B r y n e r  
2 6 4 - 0 7 5 1
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Alaska Institute for Research and Public Service
A not ior profit corporation organized under Alaska law

321.0 Baxter Rd. 
Anchorage, Alaska 99504 
Telephone (907) 337-8305

F e b r u a r v  7/ 1 9 8 5

R o g e r  L e w i s ,  S t a f f  C o u n s e l  

S e n a t e  J u d i c i a r y  C o m m i t t e e  

S t a t e  o f  A l a s k a  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1

R E :  O u t l i n e  o f  P r e s u m p t i v e  S e n t e n c i n g  I s s u e s

D e a r  R o g e r :

I h o p e  t h e  e n c l o s e d  o u t l i n e  w i l l  b e  o f  s o m e  u s e  t o  y o u .

S i n c e r e l v ,

J H / i n

R l e w i s 7

The institute is organized for educational and research purposes. Contributions are tax deductib le as provided by law.



? p i s  j m  ? r i v  i s e n t e  n  c : n c

. jSu^j
T n e  s i a c e  i s  f a c i n g  a g r o w i n g  p r i s o n  p o p u l a t i o n  b u r  n a s  

l i m i t e d  p r i s o n  s p a c e . N e w  s p a c e  is v e r y  e x p e n s i v e .  T n e  

o p e r a t i n g  c o s t s  o f  p r i s o n s  a r e  v e r y  h i g h .  H i g h  l a v e l s  o f  

p h y s i c a l  s e c u r i t y /  24 h o u r  i n s t i t u t i o n a l  s u r v e i l l a n c e  a n d  c a r e  

c o m e  a t  a h i g h  p r i c e .  T h e  s t a t e ' s  o i l  r e v e n u e  b a s e  is s h r i n k i n g .  

T h e s e  f a c t o r s  c a l l  f o r  a c l o s e  s c r u t i n y  o f  t h e  q u e s t i o n :  " A r e  w e  

p u t t i n g  t h e  r i g h t  p e o p l e  i n t o  t h e  r i g h t  k i n d  o f  f a c i l i t y  f o r  t h e  

r i g h t  p e r i o d  o f  t i m e ? "

T H E  P R I S O N  P O P U L A T I O N  I S  C R E A T E D 

O u t  o f  t h e  g r e a t  m a s s  o f  a n t i - s o c i a l  a c t o r s /  t h o s e  s e l e c t e d  

f o r  i m p r i s o n m e n t  a n d  t h e i r  l e n g t n  o f  r e s i d e n c e  m  t n e  f a c i l i t y  

a r e  a p r o d u c t  o f  t n e  e x e r c i s e  o f  l e g i s l a t i v e l y  g u i d e d  d i s c r e t i o n .  

T h i s  d i s c r e t i o n  i s  e x e r c i s e d  s e p a r a t e l y /  o u t  w i t h  s u b s t a n t i a l  

c o o r d i n a t i o n /  toy p o l i c e /  p r o s e c u t o r s /  p u b l i c  d e f e n s e /  p r e t r i a l  

s e r v i c e s /  c o u r t s  a n d  c o r r e c t i o n s .

D I S C R E T I O N A R Y  F U N C T I O N S  G E N E R A L L Y  

E a c h  c o m p o n e n t  o f  t h e  j u s t i c e  s y s t e m  e x e r c i s e s  I t s  o w n  

i n f l u e n c e  o n  t h e  s i z e  a n d  c o m p o s i t i o n  o f  t h e  j a i l  p o p u l a t i o n .

F o r  e x a m p l e /  p o l i c e  i n f l u e n c e  j a i l  p o p u l a t i o n  b y  v a r i a t i o n s  in 

c h a r g i n g  a n d  a r r e s t i n g  p o l i c i e s /  o r  b y  u s i n g  c i t a t i o n s  i n  l i e u  o f  

a r r e s t s  a n d  b y  t h e  i n f l u e n c e  t h e y  b r i n g  t o  b e a r  in i n f o r m a l  

c o m m u n i c a t i o n s  w i t h  p r o s e c u t o r s /  j a i l  p e r s o n n e l /  ( w h o  m a y  b e  

i n f l u e n t i a l  a t  b a i l  h e a r i n g s )  a n d  o t h e r s .  P o l i c e  e f f i c i e n c y /  

i n c l u d i n g  p r o - a c t i v e  p o l i c i e s  ( s t i n g  o p e r a t i o n s /  u n d e r c o v e r  w o r k /



i ar.d v a r i a t i o n s  i n  i n f o r m a l  p o l ; c ; s s  s u c n  a s  " c r a c k d o w n s "  

w i l l  i n f l u e n c e  p r i s o n  p o p u l a c i o n  a l s o .

? r o s s c j ; o r ' s  p o l i c i e s  w n r  r e s p e c t  ; o  o a . l  a n d  0 / R  

r e c o m m e n d a t i o n s  / c n a r q i r . c  a n d  i n t a k e /  p r o s e c u t o r i a l  d i v e r s i o n /  

c n a r g e  o a r g a i n m a  a n a  s e n t e n c e  b a r g a i n i n g  a n d  t r i a l  p r a c t i c e s  

i n f l u e n c e  t h e  p o p u l a t i o n  s i z e  in a m a n o r  w a y .

T h e  p u b l i c  d e f e n d e r  c a s e  l o a d /  s k i l l  l e v e l s /  a n d  p e r c e p t i o n s  

o f  f a i r n e s s  a n d  ( l i k e  o t h e r  c o m p o n e n t s )  a l l o c a t i o n  o f  r e s o u r c e s  

a m o n g  c l a s s e s  o f  o f f e n d e r  i n f l u e n c e  t h e  o u t c o m e .

C o r r e c t i o n s  p o l i c y  c h o i c e  o f  i n s t i t u t i o n a l  s t y l e s  ( u s u a l l y  

i n d i c a t e d  a s  s e c u r i t y  l e v e l  i n s t i t u t i o n s ) /  h a l f w a y  h o u s e s /  w o r k

r e l e a s e  p r o g r a m s /  t h e  u s e  o f  p r o b a t i o n  a n d  p a r o l e /  p r o b a t i o n  a n d

p a r o l e  r e v o c a t i o n  p o l i c i e s /  g o o d  t i m e  p o l i c i e s  a n d  ( w i t h  t h e  

g o v e r n o r )  e x e c u t i v e  c o m m u t a t i o n  i n f l u e n c e  t h e  p o p u l a t i o n .

R E S O U R C E S  A N D  C O N S T I T U T I O N A L  L I M I T S  

A t  a n y  p a r t i c u l a r  t i m e /  cr.ar.ges i n  p o l i c i e s  i n  o n e  c o m p o n e n t  

m a y  h a v e  a n  a l t e r n a t i v e  i m p a c t  o n  t h e  t e n d e n c y  o f  a n o t n e r  a n d /  

a o s e n t  p o l i c y  a d j u s t m e n t /  a n  i n c r e a s e  i n  t h e  r e s o u r c e s  g i v e n  a 

c o m p o n e n t  w i l l  i n c r e a s e  t n e  p r i s o n  p o p u l a t i o n /  e x c e p t  o f  c o u r s e  

r s o u r c e s  g i v e n  t o  t h e  p u b l i c  d e f e n d e r /  w h e r e  p r e s u m a b l y  t h e  t h e

o p p o s i t e  e f f e c t  w o u l d  o c c u r .

A p a r t  f r o m  t h e  v a r y i n g  l e g i s l a t i v e  g u i d e l i n e s  g i v e n  t o  e a c h  

a g e n c y /  t h e r e  a r e  c o n s t i t u t i o n a l  c o n t r o l s  a p p l i c a b l e  t o  e a c h  

w h i c h  i s  o n e  r e a s o n  w h y  t h e  p u b l i c  d e f e n d e r ' s  o f f i c e  m u s t  b e  

f u n d e d  a t  s o m e  m i n i m u m  l e v e l  a n d  w h y  p r i s o n  c r o w d i n g  h a s  i t s  

l i m i t s .  T h e s e  c o n s t i t u t i o n a l  c o n t r o l s  a r e  a d m i n i s t e r e d  p r i m a r i l y  

b y  t h e  c o u r t s /  a s  a p a r t  o f  t h e  e x e r c i s e  o f  a p p e l a t e  a n d  r u l e  

m a k i n g  a u t h o r i t y  o f  t h e  a p p e a l s  c o u r t s /  w n i c h  a l s o  i m p a c t  t h e



91
T n e  p e r s o n n e l  m  e a c h  c o m p o n e n t  t y p i c a l l y  n a v e  a p a r t i c u l a r  

p o i n t  o f  v i e w  w n i c n  a r i s e s  f o r m  t n e  f u n c t i o n  a n d  e m p n a s i s  g i v e n  

t o  t h e  c o m p o n e n t  a n d  a g e n c y .  P e r s o n n e l  in  e a c n  c o m p o n e n t  l o o k  a t  

t h e  f u n c t i o n  a n d  p e r f o r m a n c e  o f  o t h e r  c o m p o n e n t s  w i t h  v a r y i n g  

d e g r e e s  o f  c r i t i c i s m  o r  s k e p t i c i s m .  I r o n i c a l l y /  it is s a i d  t h a t  

t h e  a c c u s e d  o f f e n d e r  h a s  t h e  o n l y  w h o l e  p e r s p e c t i v e  o n  t h e  

s y s t e m .

d i s c r e t i o n

I n  p a r t  b e c a u s e  o f  i t s  h i g h  v i s i b i l i t y /  j u d i c i a l  d i s c r e t i o n  

h a s  r e c e i v e d  t h e  h i g h e s t  d e g r e e  o f  l e g i s l a t i v e l y  o v e r s i g h t .

T h e r e  a r e  s w i n g s  o v e r  t h e  y e a r s  in  l e g i s l a t i v e  c o n t r o l  o v e r  

j u d i c i a l  d i s c r e t i o n  w h i c h  r e l a t e  t o  t h e  p o l i t i c a l  t e n s i o n  a m o n g  

t n e  w a y s  p e o p l e  l o o k  a t  v a r i o u s  t y p e s  o f  c r i m e /  i t s  c o n s e q u e n c e s  

t h e  a c c u s e d  a n d  o f f e n d e r s .

P r e s u m p t i v e  s e n t e n c i n g  is o u t  o n e  a s p e c t  o f  p o s t -  c o n v i c t i o n  

p r a c t i c e s  a n d  p o l i c i e s  w n i c n  d e t e r m i n e s  h o w  i o n c  e a c h  p e r s o n  

s t a y s  i n  j a i l  a t  w h a t  c o s t .  K e e p  i n  m i n d  h o w  p r e s u m p t i v e  

s e n t e n c i n g  f i t s  in w i t h  o t h e r  j u d i c i a l  p o w e r s  t o  s u s p e n d  

s e n t e n c e s /  s u s p e n d  i m p o s i t i o n  o f  s e n t e n c e s /  a p p l y  c o n c u r r e n t  o r  

c o n s e c u t i v e  s e n t e n c e s /  i m p o s e  p r o b a t i o n /  t r e a t m e n t  a n d  s e r v i c e  

a l t e r n a t i v e s /  a n d  t h e  g o o d  t i m e /  w o r k  r e l e a s e /  a n d  p a r o l e  

p o l i c i e s  o f  c o r r e c t i o n s  a n d  t h e  s t y l e s  o f  d e t e n t i o n  w h i c h  a r e  

a v a  i l a b l e .

= i : e  a n d  c n a r a c r * r : s c i c s  o f  p r i s o n  p o p u l a t i o n s .



P R E S U M P T I V E  S E N T E N C I N G  

P r e s u m p t i v e  s e n t e n c i n g  is a s t a t u t o r y  s c h e m e  w n i c n  

e s r a o i  i s h e s  a f i x e d  t e r m  o f  i m p r  ison'mer t a s  a ' e n t e r . e e  c o r  a 

p a r t i c u l a r  c a t e a o r v  o f  o f f e n s e s /  s u o g e c t  t o  a l i m i t e d  g u d i c i a l  

p o w e r  t o  l i m i t  tr.at t e r m  d e p e n d i n g  u p o n  f i n d i n g  a f t e r  c o n v i c t i o n  

o f  e i t n e r  " a g g r a v a t i n g "  o r  " m i t i g a t i n g "  c i r c u m s t a n c e s  a s  

e s t a b l i s h e d  b y  t n e  l e g i s l a t u r e -  T h e  p r e s u m p t i v e  s e n t e n c e  is 

d e t e r m i n e d  o y  t h e  c l a s s  o r  c a t e g o r y  o f  t h e  o f f e n s e  

( " u n c l a s s i f i e d " , A/ B, o r  C f e l o n y /  A  o r  B  m i s d e m e a n o r )  a n d  

w h e t h e r  t h e  o f f e n s e  is a f i r s t /  s e c o n d  o r  t h i r d  c o n v i c t i o n  ( w h a t  

c o n s t i t u t e s  a " p r i o r  c o n v i c t i o n " i s  a v a r i a b l e  w h i c h  w i l l  p r o d u c e  

d i f f e r i n g  s e n t e n c e  c o n s e q u e n c e s  a l s o ) .

N o t i c e  t h a t  t h e  p r e s u m p t i v e  s e n t e n c e  s c h e m e  t r a c k s  t h e  

p r o c e s s  b y  w h i c h  a j u d g e  w o u l d  p i c k  a s e n t e n c e  w e r e  it  w i t h i n  t h e  

J u d g e s  d i s c r e t i o n  b u t  t a k e s  r o  a c c o u n t  o f  u n i q u e  f a c t o r s  w h i c h  

m i g h t  i n f l u e n c e  t n e  g.ucige.

i vr . 9 9 9 2 ? " 9 9 9 ? i g : n s  o p
" p r e s u m p t i v e  S E N T E N C I N G  I N  A L A S K A  

N o  d o u o t  t n e  p u s h  f o r  p r e s u m p t i v e  s e n t e n c i n g  a r o s e  i n  p a r t  

f r o m  t n e  p u b l i c  d e m a n d  f o r  l o n g e r  s e n t e n c e s  a n d  t h e  p e r c e p t i o n  

t h a t  t n e  J u d g e s  w e r e  n o t  g i v i n g  t o u g n  e n o u g n  s e n t e n c e s .  D e m a n d s  

f o r  t o u g n e r  s e n t e n c i n g  a r e  a s  o l d  a s  s e n t e n c i n g  i t s e l f  a n d  d o  n o t  

s e e m  t o  d e p e n d  u p o n  a n y  p a r t i c u l a r  l e v e l  o f  s e n t e n c e .  T h e r e  a r e  

w i d e  d i f f e r e n c e s  a m o n g  t h e  S t a t e s  in t h e  s e n t e n c e s  i m p o s e d  f o r  

v a r i o u s  c r i m e s  b u t  t h e  c a l l  f o r  t o u g h e r  s e n t e n c i n g  is a b o u t  a s  

v o c i f e r o u s  i n  " t o u g h "  j u r i s d i c t i o n  a s  it is " l e n i e n t "  o n e s , 

m e a s u r e d  b y  t h e  p e r c e n t a g e  o f  p o p u l a t i o n  i n  j a i l  o r  t y p i c a l  

s e n t e n c e  p a t t e r n s .  T h e r e  is n c  o b j e c t i v e  w a y  o f  d e t e r m i n i n g



w n a t  a  " ] U 5 t "  s e n t e n c e  i s #  m e a s u r e d  o n l y  d v  t n e  o f f e n s e .

I r o n i c a l l y #  T n e r e  is i n f o r m a l  e v i d e n c e  t n a t  tr.e A l a s k a  

J u d g e s  r e s o o n s e  t o  m i s  o u t c r y  w a s  q u i c k e r  m a n  m e  l e g i s l a t u r e 1 s 

s o  t n a t  t n e  p r i s o n  p o p u l a t i o n  ir.av c o n t a i n  a " d u d d I ? 1 o f  p e r s o n s  

s e n t e n c e d  g u s t  o e f o r e  p r e s u m p t i v e  s e n t e n c i n g  c a m e  in# t r e a t e d  t y  

a n  a r o u s e d  g u o i c i a l  e x e r c i s e  o f  d i s c r e t i o n  t o  i n c r e a s e  s e n t e n c e s .  

P r e s u m p t i v e  s e n t e n c i n g  m a y  n a v e  r e a u c e d  tr.e t y p i c a l  s e n t e n c e  

p a r t i c u l a r l y  f o r  s o m e  o f f e n s e s #  d u r i n g  t h i s  t i m e  p e r i o d .

3 e v o n d  t h i s  o u t c r y #  A l a s k a n  o p i n i o n  r e f l e c t e d  a r i s i n g  

n a t i o n a l  p e r c e p t i o n  t h a t  s e n t e n c e s  w e r e  i m p o s e d  u n e q u a l l y  

a c c o r d i n g  t o  t h e  o u t l o o k  o l  i n d i v i d u a l  J u d g e s #  a p e r c e p t i o n  

s u p p o r t e d  b y  t h e  r i s e  o f  s t a t i s t i c a l  s c i e n c e  a n d  i t s  a p p l i c a t i o n  

t o  t n e  c r i m i n a l  j u s t i c e  s y s t e m #  i n c l u d i n g  a p p l i c a t i o n s  in  A l a s k a .

T h e  c a l l  f o r  " e q u a l i t y "  in  s e n t e n c i n g  w a s  t i e d  a l s o  t o  t h e  

i d e a  o f  " g u s t  d e s e r t s " :  t h a t  t h e  s e n t e n c e  b e  i m p o s e d  c o n s i d e r i n a

o n l y  t h e  b e h a v i o r  o f  t n e  o f f e n d e r #  l o o k i n g  l e s s  a t  t h e  o f f e n a e r  

n e r s e l f  # a s  s e n t e n o i n o  h a d  p r e v i o u s l y  d o n e #  l e s s  a t  p r o s p e c t s  f o r  

r e n a b i 1 i t a t  i o n # e t c . #  s i n c e  t n e  p a s t  p r a c t i c e  t e n d e d  f a v o r  t n e  

s o c i a l l y  a n d  e c o n o m i c a l l y  b e t t e r  o f f  o f f e n d e r .

'■.P-T--Ou £. 0, v_.Pl̂ T ' I T  S I X T Z N c  I.'.’G

T n e  p r i m a r y  c h a l l e n g e  t o  p r e s u m p t i v e  s e n t e n c i n g  is t n e  

a c c u s a t i o n  m a t  is a m e c h a n i s t i c  m o d e i  t n a t  d o e s  n o t  f i t  t n e  

c o m p l e x i t y  o f  t h e  u n d e r l y i n g  b e h a v i o r .  A l t h o u g n  w e  c a t e g o r i s e d  

o f f e n s e s  a c c o r d i n g  t o  s p e c i f i c  e l e m e n t s  o f  o f f e n s e #  t h e  e l e m e n t s  

a r e  n o t  a l l  t h a t  e x a c t  f r o m  a c o m m o n  s e n s e  p o i n t  o f  v i e w .  F o r  

e x a m p l e #  t h e  a v e r a g e  p e r s o n  is l i k e l y  t o  l o o k  q u i t e  d i f f e r e n t l y  

a t  a h o m i c i d e  c o m m i t t e d  b y  a p e r s i n  w h o  h a s  b e e n  v i c t i m i z e d  b y  

t h e  d e c e a s e d  ( a s  in t h e  q u o t e  t h e  " B u r n i n g  B e d "  T . V .  

d r a m i t i z a t i o n ) y e t  t h e  l a w  t r e a t s  it  a s  a " a l l  o r  n o t h i n g "



p r o p o s i t i o n /  in w n i c n  t n e  " a l l "  is m a d e  t n e  e q u i v a l e n t  o f  

h o m i c i a e s  a r i s i n g  m  r a d i c a l l y  d i f f e r e n t  s o c i a l  c o n t e x t s .  Wr.at 

is t r u e  f o r  n o m i c i d e  is a l s o  t r u e  f o r  m o s t  otr. er o f f e n s e s .  L i f e  

is f a r  m o r e  c o m p l e x  m a n  t n e  p i g e o n  n o i e s  o f  t n e  . a v .

A R G u X E N T  F O R  1 N C R L A 5 Z Z  J L L I C I A L  O I S C R Z T I C ' N  

T n e  a r g u m e n t  f o r  j u d i c i a l  d i s c r e t i o n  is  t n a t  t n e  c a t e g o r i e s  

o f  o f f e n s e  a n a  f i x e a  s e n t e n c e s  a r e  n e c e s s a r i l y  t o o  g r o s s l y  

g e n e r a l i s e d .  I t  t a k e s  a n  e x p e r i e n c e d  h u m a n  b e i n g  t o  w e i g n  in  t h e  

v a r i a t i o n s  o f  t h e  s t y l e  o f  t h e  c r i m e /  t h e  h u m a n  d y n a m i c s  o f  t h e  

s i t u a t i o n /  t h e  c o n s e q u e n c e s  f o r  t h e  s e v e r a l  p a r t i e s  o f  d i f f e r e n t  

o u t c o m e s /  a n d  t h e  i n t e r e s t s  o f  s o c i e t y /  t o  p r o d u c e  a j u s t  r e s u l t .

T h e  r e c e n t  c h a n g e s  in A l a s k a n  l a w  w e r e  n o t  b a s e d  o n  a d i r e c t  

d i s a g r e e m e n t  w i t h  t h i s  l i n e  o f  a r g u m e n t .  3 y  p r o v i d i n g  a g r e a t e r  

d e g r e e  o f  d e t a i l  in t h e  s e n t e n c e  m e a s u r e m e n t /  " t o  m a k e  t h e  

p u n i s h m e n t  f i t  t h e  c r i m e "  w i t h  m i t i g a t i n g  a n d  a g g r a v a t i n g  

f a c t o r s /  A l a s k a 's " p r e s u m p t i v e  s e n t e n c i n g "  a t t e m p t s  t o  e s t a o l i s n  

a m o r e  d e t a i l  f r a m e w o r k  f o r  t h e  e x e r c i s e  o f  ■judicial d i s c r e t i o n .

T n e  f o c u s  o f  t n i s  f r a m e  w o r k  i s s t i l l  s t r o n g l y  i n f l u e n c e d  b y  

t n e  m o o d  o f  t n e  c o u n t r y  f a v o r i n g  t h e  " ~ u s t  d e s e r t s "  m o d e l /  g i v i n g  

r e l a t i v e l y  l i t t l e  w e i g n t  t o  t n e  d i a g n o s i s  o f  t n e  o f f e n d e r  a n d  t n e  

o f f e n d e r s  s o c i a l  s e t t i n g .

I n  p r a c t i c e /  t n e  c o u r t ' s  m i t i g a t e  o r  a g g r a v a t e  a s e n t e n c e  

l e s s  f r e q u e n t l y  t h a n  t h e  o b s e r v e r  m i g h t  s u p p o s e  f r o m  r e a d i n g  t h e  

l o n g  l i s t s  o f  f a c t o r s  w h i c h  m a y  b e  t a k e n  i n t o  c o n s i d e r a t i o n  f o r  

t h o s e  p u r p o s e s .

P O I N T S  O F  P O S S I B L E  C H A N G E  I N  T H E  S E N T E N C I N G  S Y S T E M  

G i v i n g  m o r e  r e i n  t o  j u d i c i a l  d i s c r e t i o n  d o e s  n o t  h a v e  a n



i m m e d i a t e l y  p r e d i c t a b l e  i m p a c t  o n  p r i s o n  p o p u l a t i o n  u n l e s s  t h e  

g r a n t  o f  i n c r e a s e d  d i s c r e t i o n  i s  a l l  in  o n e  d i r e c t i o n  - t o  l o w e r  

b u t  n o t  r a i s e  m e  r a n g e  o f  s e n t e n c e s  f r o m  m e  s t a n d a r d  s e t  i n  m <

i x i s t m a  s v s  tern. d i s c r e t i o n  is i n c r e a s e d /  t h e  J u d a e s  m a v

c o n t i n u e  a c c o r d i n g  t o  t n e  p a t t e r n  s e t  n o w  o r  g i v e  l o n g e r  

s e n t e n c e s  o n  t n e  a v e r a g e /  o r  s n o r t e r /  o r  s o m e  ^ o n g e r  a n d  s n o r t e r  

s o  m a t  t n e  n o t  e f f e c t  c a l a n c e s  o u t .  7r,e e f f e c t s  o f  e x p a n d i n g  

o i s c r e t i o n  a l o n e  o r  p r i s o n  p o p u l a t i o n  a r e  n o t  p r e a i c t a o l e .

A r e a s  w n e r e  t n e  l e g i s l a t u r e  c o u l d  p r o d u c e  c n a n g e  in  i n c l u d e :

1. W i d e n i n g  t h e  r a n g e  o f  p r e s u m p t i v e  s e n t e n c e  f o r  a c l a s s  

o f  o f f e n s e s .

2. I n c r e a s e  t h e  p e r c e n t a g e  c h a n g e  w h i c h  t h e  J u d g e  m a y  u s e  

in v a r y i n g  f r o m  t h e  p r e s u m p t i v e  s e n t e n c e ;

3. I n t r o d u c e  n e w  m i t i g a t i n g  o r  a g g r a v a t i n g  f a c t o r s  e i t h e r  

g e n e r a l l y  o r  f o r  p a r t i c u l a r  o f f e n s e s .

I t  h a s  b e e n  s u g g e s t e d  t h a t  i n  e s t a b l i s h i n g  s u c h  

f a c t o r s  o r i g i n a l l y /  t h e  d r a f t s m a n  d i d  n o t  a n t i c i p a t e  t n e  

b o o m  i n f a m i l y  c r i m e  a n d  s e x  o f f e n s e s  o f  t h e  1 9 8 0 ' s  

wnicrt m a y  s u g g e s t  a c l o s e r  e x a m i n a t i o n  o f  t n e  v a l u e s  

s e r v e d  :n r e c o g n i s i n g  p a r t i c u l a r  f a c t o r s  in  

m i t i g a t i o n  a n d  a g g r a v a t i o n .

4. C n a n g e  t n e  s c o p e  o f  p r e s u m p t i v e  s e n t e n c e s  t o  i n c l u d e  

f e w e r  o r  m o r e  c r i m e s  in t h e  " f i r s t  o f f e n s e "  c a t e g o r y  a s  

o e i n g  s u b j e c t  t o  p r e s u m p t i v e  s e n t e n c i n g ;

5. C h a n g e  t h e  p r e s u m p t i v e  s e n t e n c e  u p  o r  d o w n  i n  a n y  

c a t e g o r y  o r  in  a n y  c a t e g o r y  f o r  s e c o n d  o r  s u b s e q u e n t  

o f f e n s e ;

6. R e c l a s s i f y  a n  o f f e n s e ;



7. f u r t h e r  s u b d i v i d e  d e f i n e d  c r i m e s  a n d  a i v e  l o w e r

c l a s s i f i c a t i o n s  t o  t h e  l e s s e r  o f  t h e  n e w l y  c r e a t e d

c r i m e s

o r  c r i m e

R a i s e  o r  . o v e r  t n e  g o o d  t i m e  a l l o w a n c e  ( n o w  2

10. G i v e  a r e a t e r  o r  l e s s e r  d i s c r e t i o n  w i t h  r e s o e c

c o n s e c u o r  c o n c u r r e n t  s e n t e n c e s  ia o a r ? : :

p o i n t  o f  c o m p l a i n t  w i t n  s o m e  n u a g e s )

1 1 .  I n c r e a s e  p o w e r  t o  s u s p e n d  s e n t e n c e  o r  i t s  i m p o s i t i o n  o r  

t o  u s e  p r o b a t i o n  o r  t r e a t m e n t  a l t e r n a t i v e  o r  h o u s e  

a r r e s t  o r  s i m i l a r  c o n d i  t i o n a l  r e l e a s e s  i n  t h e  

p r e s u m p t i v e  s e t t i n g ;

1 2.  A b a n d o n  p r e s u m p t i v e  s e n t e n c i n g  b y  g o i n g  b a c k  t o  

s e n t e n c e s  l i k e /  "a t e r m  o f  y e a r  d e t e r m i n e d  b y  t h e  c o u r t  

n o t  l e s s  t h a n  o n e  o r  m o r e  t h a n  t w e n t y . "

W Z  G O I N G

T h e  c u r r e n t  p a t t e r n  o f  i n c r e a s e s  in  p r i s o n  p o p u l a t i o n  i s  a 

r e s u l t s  o f  t h e  j o i n t  i m p a c t  o f  m a n y  l e g i s l a t i v e  j u a i c i a i  a n d  

e x e c u t i v e  p o l i c i e s  t n a t  t n e m s e i v e s  a r e  i n e v i t a b l y  l i k e l y  t o  

c n a n g e  i n  t n e  f u t u r e  a s  t n e v  n a v e  i n  t n e  p a s t .  S e v e r a l  o f  t n e s e  

p o l i c i e s  -  w n i c n  m a y  i n c l u d e  t h e  a d o p t i o n  o f  p r e s u m p t i v e  

s e n t e n c i n g  o r  s o m e  s p e c i f i c  e l e m e n t  m  it/ h a v e  D r o u g h t  a o o u t  a 

r a p i d l y  r i s i n g  p r i s o n  p o p u l a t i o n .  I f  t h e  p o l i c i e s  s t a b i l i z e /  a t  

s o m e  l e v e l /  t n e  p o p u l a t i o n  o f  t h e  p r i s o n s  w i l l  a l s o  s t a b i l i s e  ( a s  

p e r c e n t a g e  o f  t h e  s t a t e s  t o t a l  p o p u l a t i o n ) .  A n y  t i m e  a p o l i c y  

c h a n g e s /  t h e r e  is a " b a c k l o g " /  s o  t o  s p e a k /  w h i c h  c a u s e s  t h e  

p r i s o n  p o p u l a t i o n  t o  m o v e  a s  t h i s  n e w  p o l i c y  b e c o m e s  r o u t i n i z e d



o v e r  a n u m b e r  o f  y e a r s .  T h e  e x i s t i n g  i n c r e a s e  in t h e  l a s t  p r i s o n  

p o p u l a t i o n  w i l l  l e v e l  o f f  b u t /  a t  t h e  m o m e n t /  t h e r e  i s l i t t l e  

c e r t a i n t y  r e g a r d i n g  t h e  p e r c e n t a g e  o f  t h e  s t a t e  p o p u l a t i o n  l e v e l  

w h e r e  t h a t  w i l l  o c c u r .

T h e r e  is n o  a b s t r a c t  n o t i o n  o f  w n a t  t h e  r e a l  " r i g h t "  l e v e l  

o f  p r i s o n  p o p u l a t i o n  s h o u l d  b e -  It  is a l l  r e l a t i v e  t o  t h e  

b e h o l d e r ' s  v a l u e s  o r  c o u . d  b e  m e a s u r e d  r e l a t i v e  t o  o t n e r  s t a t e s  

o r  c o u n t r i e s  o r  o t n e r  o f f e n d e r s .  I t  is  n o t  n e c e s s a r i l y  b a d  o r  

g o o d  t h a t  a p r i s o n  o o p u i a t i o n  i s  r i s i n g  o r  l o w e r i n g .  A l a s k a  n a s  

o n e  o f  t n e  h i g n e s t  r a t e s  o f  i n c a r c e r a t i o n  o f  a i l  t n e  s t a t e s  a n d  

A m e r i c a  n a s  t n e  h i g n e s t  r a t e  o f  t n e  d e m o c r a t i c  w o r l d -  B u t  it •"ay 

b e  a f a c t o r  o f  t m s  c o u n t r y ' s  g r e a t  w e a l t h  a n d  c u l t u r a l  V i o l e n c e  

a n d  m i s  s t a t e ' s  o l a c e  i n m a t /  o r  i n  t h i s  s t a t e ' s  g r e a t e r  

e f f i c i e n c y  in i d e n t i f y i n g  c r i m e  a n d  c a p t u r i n g  c r i m i n a l s  w h i c h  

b r i n g s  a b o u t  t h i s  r e s u l t .  C o m p a r a t i v e  r a t e s  a r e  o n l y  a n  

i n d i c a t o r  o f  w h e r e  o u r  p r a c t i c e s  l i e  in  r e l a t i o n  t o  n o r m s  t h a t  

h a v e  n o  a b s o l u t e  f o o t i n g .  W h a t  is  r e a l /  i s  l i m i t a t i o n  o f  

c a p a c i t y  a n d  t h e  p o l i t i c a l  w i l l  t o  b u i l d  it.



-T'V ,

^ujjrrinr (Inurt 
§>tatr nf iMaska

F IR S T  JU D IC IA L  D IS T R IC T  
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RO D G E R  W . P E G U E S , JUDGE
JU N E A U . A LA SKA  

99811 F e b r u a r y  4, 1 9 8 5

P a t r i c k  M. R o d e y ,  C h a i r m a n  
S e n a t e  J u d i c i a r y  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1

i n t e n c i n g

T h a n k  y o u  f o r  y o u r  i n v i t a t i o n  t o  a t t e n d  t h e  j o i n t  J u d i c i a r y  
C o m m i t t e e s '  w o r k  s e s s i o n  o n  p r e s u m p t i v e  s e n t e n c i n g  o n  F e b r u a r y  13, 
1 9 8 5 .  U n f o r t u n a t e l y ,  I w i l l  b e  a w a y  o n  a l o n g p l a n n e d  v a c a t i o n  a t  t h a t  
t i m e .

I c a n  s a y  f o r  t h e  r e c o r d  t h a t  p r e s u m p t i v e  s e n t e n c i n g  a p p e a r s  to 
b e  m e e t i n g  i t s  g o a l s  a n d  t h a t  I h a v e  n o t  f o u n d  s e n t e n c i n g  t o  p r e s u m p ­
t i v e  t e r m s  t o  b e  i n c o n s i s t e n t  w i t h  t h e  b a s i c  s e n t e n c i n g  c o n s i d e r a t i o n s  
s e t  f o r  in A S  1 2 . 5 5 . 0 0 5 ,  a n d  i n d e e d ,  h a v e  f o u n d  t h e  p r e s u m p t i v e -  
s e n t e n c i n g  p r o v i s i o n s  t o  b e  a m o r e  s y s t e m a t i c  m e a n s  o f  a c h i e v i n g  
s t a t u t o r y  s e n t e n c i n g  g o a l s .

W h i l e  s o m e  f i n e  t u n i n g  m a y  b e  i n  o r d e r ,  I w o u l d  h o p e  t h a t  w e  c a n  
h a v e  c o n s i d e r a b l y  m o r e  e x p e r i e n c e  w i t h  p r e s u m p t i v e  s e n t e n c i n g  b e f o r e  
a n y  m a j o r  r e w o r k i n g  is a t t e m p t e d .  A s  a w i s e  o l d  b u r e a u c r a t  o n c e  t o l d  
m e ,  a l m o s t  a n y  s y s t e m  c a n  b e  m a d e  t o  w o r k ,  i f  it's l e f t  a l o n e  l o n g  
e n o u g h  f o r  f o l k s  t o  g e t  t h e  h a n g  o f  it.

R o d g e r  W. P e g u e s  
S u p e r i o r  C o u r t  J u d g e

R W P / s e b
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O V E R V I E W :  P R E S U M P T I V E  S E N T E N C I N G

1. W h a t  is P r e s u m p t i v e  S e n t e n c i n g ?

In 197 8 ,  as p a r t  o f  t h e  c o m p r e h e n s i v e  r e v i s i o n  o f  t h e  

c r i m i n a l  c o d e ,  t h e  A l a s k a  l e g i s l a t u r e  a d o p t e d  a n  e q u a l l y  s w e e p­

i n g  r e v i s i o n  o f  t h e  s t a t e ' s  s e n t e n c i n g  l a w s .  T h e  m o s t  s i g n i f i­

c a n t  a s p e c t  o f  t h e  s e n t e n c i n g  r e v i s i o n  w a s  t h e  e n a c t m e n t  o f  

p r e s u m p t i v e  s e n t e n c i n g .

P r e s u m p t i v e  s e n t e n c i n g  is a s y s t e m  in w h i c h  j u d i c i a l  

d i s c r e t i o n  is c h a n n e l e d  b y  t h e  l e g i s l a t u r e .  T h e  l e g i s l a t u r e  

s e t s  a s p e c i f i c  t e r m  o f  i m p r i s o n m e n t  w h i c h  is " p r e s u m e d "  t o  b e  

a p p r o p r i a t e  f o r  t h e  a v e r a g e  o f f e n d e r  (thuiT t h e  u s e  o f  t h e  t e r m  

" p r e s u m p t i v e " )  in t h e  a b s e n c e  o f  s p e c i f i c  a g g r a v a t i n g  o r  

m i t i g a t i n g  f a c t o r s .  I f  s u c h  f a c t o r s  a r e  p r e s e n t  t h e  s e n t e n c e  

m a y  b e  v a r i e d  b y  t h e  c o u r t  w i t h i n  a d e s i g n a t e d  r a n g e .  O t h e r  

f e a t u r e s  o f  t h e  s y s t e m  a r e  i n e l i g i b i l i t y  f o r  p a r o l e ,  i n c r e a s­

i n g l y  h i g h e r  p r e s u m p t i v e  s e n t e n c e s  f o r  r e p e a t  o f f e n d e r s ,  a n d  a 

" s a f e t y  v a l v e "  t h a t  a l l o w s  d e v i a t i o n  f r o m  t h e  p r e s u m p t i v e  

s e n t e n c e  in e x t r a o r d i n a r y  a n d  u n a n t i c i p a t e d  c i r c u m s t a n c e s  

b e f o r e  a t h r e e - j u d g e  s e n t e n c i n g  p a n e l .

W h e n  A l a s k a  a d o p t e d  p r e s u m p t i v e  s e n t e n c i n g  in 197 8 ,  

s i x  o t h e r  s t a t e s  h a d  a l r e a d y  a d o p t e d  s i m i l a r  s e n t e n c i n g  

s c h e m e s :  A r i z o n a ,  C a l i f o r n i a ,  C o l o r a d o ,  I l l i n o i s ,  I n d i a n a  a n d

N e w  M e x i c o .  T o d a y ,  s e v e n  a d d i t i o n a l  s t a t e s  h a v e  a l s o  a d o p t e d  

p r e s u m p t i v e  s e n t e n c i n g  s c h e m e s :  F l o r i d a ,  M i n n e s o t a ,  N e w

J e r s e y ,  N o r t h  C a r o l i n a ,  P e n n s y l v a n i a ,  S o u t h  C a r o l i n a ,  a n d  

W a s h i n g t o n .
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T h e  t w o  m o s t  f r e q u e n t l y  a s k e d  q u e s t i o n s  a b o u t  

p r e s u m p t i v e  s e n t e n c i n g  a r e  (1) w h y  d o  w e  n e e d  p r e s u m p t i v e  

s e n t e n c i n g ;  a n d  (2) a r e  t h e  n u m b e r s  w h i c h  h a v e  b e e n  s e t  b y  t h e  

l e g i s l a t u r e  (i.e., t h e  s p e c i f i c  p r e s u m p t i v e  t e r m s )  t o o  h i g h  o r  

t o o  l o w  a s  t o  a p a r t i c u l a r  o f f e n s e  o r  a p a r t i c u l a r  g r o u p  o f  

o f f e n s e s ?  T o  a n s w e r  t h e s e  q u e s t i o n s  w e  h a v e  t o  t a k e  a l o o k  a t  

h o w  s e n t e n c i n g  w o r k s ,  v/hy p r e s u m p t i v e  s e n t e n c i n g  w a s  d e v e l o p e d ,  

a n d  h o w  t h e  s p e c i f i c  t e r m s  w e r e  a r r i v e d  at.

2. W h y  P r e s u m p t i v e  S e n t e n c i n g ?

T o  u n d e r s t a n d  w h y  p r e s u m p t i v e  s e n t e n c i n g  w a s  a d o p t e d ,  

o n e  h a s  to u n d e r s t a n d  h o w  s e n t e n c i n g  w o r k s  w i t h o u t  a 

p r e s u m p t i v e  s y s t e m .  P r i o r  t o  1 9 8 0 ,  s e n t e n c i n g  in A l a s k a  (and 

in m o s t  o t h e r  s t a t e s )  w a s  i n d e t e r m i n a t e  a n d  s o l e l y  a t  t h e  

j u d g e ' s  d i s c r e t i o n  u p  t o  a s t a t u t o r y  m a x i m u m .  A  j u d g e  c o u l d  

i m p o s e  a n y  s e n t e n c e ,  r a n g i n g  f r o m  z e r o  t o  t h e  m a x i m u m  a l l o w e d  

u n d e r  t h e  law. (In c a s e s  w h e r e  t h e  p e r s o n  w a s  c o n v i c t e d  of 

m o r e  t h a n  o n e  o f f e n s e ,  t h e  j u d g e  c o u l d  a l s o  i m p o s e  " c o n s e c u­

t i v e "  s e n t e n c e s  w h i c h  m e a n t  t h a t  t h e  m a x i m u m  s e n t e n c e  i n  m a n y  

c a s e s  w a s  a l m o s t  u n l i m i t e d . )  T h i s  t y p e  o f  s e n t e n c i n g  s y s t e m  

w o r k s  f i n e  in a p e r f e c t  w o r l d  b u t  j u d g e s  a r e  s u b j e c t  t o  t h e  

s a m e  h u m a n  f r a i l t i e s  t h a t  a f f e c t  u s  all. T h e y  t h e r e f o r e  m a k e  

m i s t a k e s  a n d  a r e  s u b j e c t  t o  b e i n g  i n f l u e n c e d ,  e i t h e r  

c o n s c i o u s l y  o r  u n c o n s c i o u s l y ,  b y  i n a p p r o p r i a t e  c o n s i d e r a t i o n s .

H o w e v e r  w h e n  a n  i m p r o p e r  s e n t e n c e  is i m p o s e d ,  it is 

o f t e n  d i f f i c u l t  if n o t  i m p o s s i b l e  t o  c o r r e c t  t h a t  s e n t e n c e .  

T h e  c o u r t s  h a v e  t o l d  u s  t h a t ,  a l t h o u g h  a n  e x c e s s i v e  s e n t e n c e
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c a n  b e  l o w e r e d ,  a s e n t e n c e  w h i c h  is t o o  l e n i e n t  c a n n o t  b e

i n c r e a s e d .  W i t h  s e n t e n c e s  t h a t  a r e  t o o  l e n i e n t ,  t h e  o n l y  t h i n g

t h a t  t h e  a p p e l l a t e  c c u r t  c a n  d o  is " d i s a p p r o v e "  o f  t h e

s e n t e n c e .  E v e n  w i t h  s e n t e n c e s  t h a t  m a n y  p e o p l e  w o u l d  f i n d  t o

b e  i m p r o p e r  ( e i t h e r  t o o  h a r s h  o r  t o o  l i g h t ) , t h e  a p p e l l a t e

c o u r t  w i l l  r e q u i r e  t h a t  t h e  s e n t e n c e  b e  r e d u c e d  o n l y  if t h e

c o u r t  is c o n v i n c e d  t h a t  t h e  j u d g e  w a s  " c l e a r l y  m i s t a k e n "  in

i m p o s i n g  t h e  s e n t e n c e .  T h u s  t h e  l e g a l  s y s t e m  h a s  c e r t a i n

i n h e r e n t  l i m i t a t i o n s  o n  i t s  a b i l i t y  t o  c h a n g e  a s e n t e n c e  t h a t

h a s  b e e n  l a w f u l l y  i m p o s e d .

T h i s  k i n d  o f  , s y s t e m  w i t h ,  ^ l i m i t e d  d i s c r e t i o n

i n e v i t a b i l i t y  l e a d s  t o  w i d e l y  v a r y i n g  s e n t e n c e s  i n  s i m i l a r

t y p e s  o f  c a s e s .  I n  t h e  m i d - 7 0 ' s  t h e  A l a s k a  J u d i c i a l  C o u n c i l

c o n d u c t e d  t w o  s t u d i e s  o f  f e l o n y  s e n t e n c i n g  p r a c t i c e s  i n  A l a s k a .

S e v e r a l  h u n d r e d  c a s e s  w e r e  a n a l y z e d  f r o m  a l l  o v e r  t h e  s t a t e  a n d

w i t h  a l l  t y p e s  o f  c r i m e s .  T h e  c o n c l u s i o n  r e a c h e d  b y  t h e s e

s t u d i e s  w a s  t h a t  t h e  t w o  m o s t  s i g n i f i c a n t  f a c t o r s  a f f e c t i n g  a

p e r s o n ' s  s e n t e n c e  w e r e  (1) t h e  r a c e  o f  t h e  d e f e n d a n t ,  a n d  (2)

t h e  i d e n t i t y  o f  t h e  s e n t e n c i n g  j u d g e .  T h e  s u m m a r y  s e c t i o n  o f

t h e  c o u n c i l ' s  1 9 7 5  s t u d y  n o t e d  t h a t

[a] h i g h e r  p e r c e n t a g e  o f  s o m e  g r o u p s  o f  p e r s o n s  
w e r e  c o n v i c t e d  o r  s e n t e n c e d  m o r e  h a r s h l y  t h a n  
o t h e r  g r o u p s ,  h o w e v e r .  E v e n  w h e n  m a n y  o t h e r  
f a c t o r s  w e r e  h e l d  e q u a l ,  s o m e  g r o u p s  o f  p e r s o n s  
s t i l l  a p p e a r e d  t o  r e c e i v e  d i s p a r a t e  t r e a t m e n t .
F o r  e x a m p l e ,  t w o - t h i r d s  o f  a l l  B l a c k s  s e n t e n c e d  
f o r  r o b b e r y  r e c e i v e d  s e n t e n c e s  o f  f i v e  y e a r s  o r  
g r e a t e r ,  w h i l e  l e s s  t h a n  o n e - t h i r d  of C a u c a s i a n s  
di d ,  e v e n  t h o u g h  t w i c e  a s  m a n y  C a u c a s i a n s  
s e n t e n c e d  f o r  r o b b e r y  h a d  p r i o r  f e l o n y  r e c o r d s  

a s  B l a c k s .
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A L A S K A  J U D I C I A L  C O U N C I L ,  S E N T E N C I N G  IN A L A S K A :  A  D E S C R I P T I O N

O F  T H E  P R O C E S S  A N D  S U M M A R Y  O F  S T A T I S T I C A L  D A T A  F O R  1 9 7 3  (1975)

(B. C u t l e r ,  R e s e a r c h  A t t o r n e y ) ,  p a g e  175.

T h e  J u d i c i a l  C o u n c i l ' s  s t u d i e s  d i r e c t l y  l e d  t o  t h e  

c o n s i d e r a t i o n  a n d  a d o p t i o n  o f  a s y s t e m  t h a t  w o u l d  c h a n n e l  t h e  

j u d g e ' s  d i s c r e t i o n  t o w a r d  u n i f o r m  s e n t e n c e s  b a s e d  o n  a p p r o ­

p r i a t e  s e n t e n c i n g  c r i t e r i a ,  a n d  a w a y  f r o m  d i s p a r a t e  s e n t e n c e s

t h a t  w e r e  p o t e n t i a l l y  a f f e c t e d  b y  i n a p p r o p r i a t e  c r i t e r i a .  T h e
<

p u r p o s e  o f  A l a s k a ' s  p r e s u m p t i v e  s e n t e n c i n g  s y s t e m  w a s  m a d e  

c l e a r  i n  t h e  l e g i s l a t i v e  c o m m e n t a r y  t h a t  a c c o m p a n i e d  t h e  

p a s s a g e  o f  t h e  c r i m i n a l  c o d e :  " t h e  e l i m i n a t i o n  o f  u n j u s t i f i e d

d i s p a r i t y  in s e n t e n c e s  i m p o s e d  o n  d e f e n d a n t s  c o n v i c t e d  o f  s i m i­

la r  o f f e n s e s  - d i s p a r i t y  w h i c h  is n o t  r e l a t e d  t o  l e g a l l y  r e l e­

v a n t  s e n t e n c i n g  c r i t e r i a . "  A L A S K A  S E N A T E  J. S U P P .  N O .  47, a t  

148 ( J une 12, 1 9 7 8 ) .

A l a s k a ' s  p r e s u m p t i v e  s e n t e n c i n g  s y s t e m  s t i l l  l e a v e s  a 

g r e a t  d e a l  o f  d i s c r e t i o n  w i t h  t h e  s e n t e n c i n g  j u d g e .  W i t h  f e w  

e x c e p t i o n s ,  p r e s u m p t i v e  s e n t e n c i n g  o n l y  a p p l i e s  t o  r e p e a t  

f e l o n s .  T h e r e  is n o  m a n d a t e d  p r e s u m p t i v e  t e r m  f o r  f i r s t  t i m e  

o f f e n d e r s  e x c e p t  i n  c a s e s  o f  (1) s e x u a l  a s s a u l t  in t h e  f i r s t  

d e g r e e  o r  s e x u a l  a b u s e  o f  a m i n o r  in t h e  f i r s t  d e g r e e ;  (2) 

c l a s s  A  f e l o n i e s ,  i . e . ,  r o b b e r y ,  a r s o n ,  a s s a u l t  w i t h  s e r i o u s  

p h y s i c a l  i n j u r y ,  m a n s l a u g h t e r ;  a n d  (3) a s s a u l t s  o n  p e a c e  

o f f i c e r s  a n d  o t h e r  e m e r g e n c y  s e r v i c e  p r o v i d e r s .

W i t h  t h i s  d i s c r e t i o n  s t i l l  r e m a i n i n g  u n d e r  A l a s k a  

law, t r i a l  j u d g e s  a t  t i m e s  c o n t i n u e  t o  s e n t e n c e  t o o  h a r s h l y  o r

- 4 -



t o o  l e n i e n t l y  in t h e  v i e w  o f  t h e  a p p e l l a t e  c o u r t s .  I n  L a n g t o n

v. S t a t e , 6 6 2  P . 2 d  9 5 4  ( A l a s k a  A p p .  1 9 8 3 ) ,  t h e  A l a s k a  C o u r t  o f

A p p e a l s  w a s  f a c e d  w i t h  3 s i m i l a r  c a s e s  o f  c h i l d  a b u s e  w h e r e

o n e  d e f e n d a n t  g o t  6 y e a r s ,  o n e  g o t  n o  j a i l  t i m e  a t  a l l ,  a n d  o n e

g o t  20 y e a r s .  (At t h e  t i m e ,  s u c h  o f f e n s e s  w e r e  n o t  s u b j e c t  t o

p r e s u m p t i v e  s e n t e n c i n g . )

J u d g e  S i n g l e t o n ' s  c o n c l u d i n g  p a r a g r a p h s  i n  L a n g t o n

c o n c i s e l y  s u m m a r i z e d  t h e  t h r e e  d i s p a r a t e  s e n t e n c e s  i m p o s e d  o n

e a c h  d e f e n d a n t  a n d  t h e  u n s a t i s f a c t o r y  m o d i f i c a t i o n s  o f  t h e

s e n t e n c e s  t h a t  t h e  c o u r t  o f  a p p e a l s  w a s  a b l e  t o  a f f e c t .

L a n g t o n ,  D o e  a n d  J o e  w e r e  c o n v i c t e d  o f  s e x u a l  
a s s a u l t s  o f  c h i l d r e n .  O f  t h e  t h £ e e ,  L a n g t o n  w a s  
t h e  w o r s t  o f f e n d e r  s i n c e  h e  c o m m i t t e d  m a n y  s e p a­
r a t e  a s s a u l t s  o v e r  a l o n g  p e r i o d  o f  tim e .  D o e  
a s s a u l t e d  t w o  c h i l d r e n  o n  o n e  o c c a s i o n  a n d  J o e  
c o m m i t t e d  a s i n g l e  a s s a u l t .  I n  a l l  o t h e r  
r e s p e c t s ,  t h e  o f f e n s e s  a r e  v i r t u a l l y  i n d i s t i n­
g u i s h a b l e .  I n  a r a t i o n a l  s y s t e m  s e e k i n g  t o  
e l i m i n a t e  d i s p a r i t y  a n d  a t t a i n  r e a s o n a b l e  
u n i f o r m i t y ,  L a n g t o n  s h o u l d  h a v e  r e c e i v e d  t h e  
m o s t  s e v e r e  s e n t e n c e  a n d  D o e  a n d  J o e  s i m i l a r  a n d  
s u b s t a n t i a l l y  l e s s  s e v e r e  s e n t e n c e s .  I n  a c t u ­
a l i t y ,  L a n g t o n  r e c e i v e d  a m u c h  l e s s  s e v e r e  
s e n t e n c e  t h a n  J o e ,  a n d  D o e  r e c e i v e d  n o  p e r i o d  o f  
i m p r i s o n m e n t  a t  al l .  W h i l e  w e  h a v e  m o d i f i e d  t w o  
o f  t h e  s e n t e n c e s ,  t h e  m o d i f i e d  s e n t e n c e s  s t i l l  
l e a v e  s u b s t a n t i a l  d i s p a r i t y  in p l a c e . T h i s  
u n s a t i s f a c t o r y  r e s u l t  is a n e c e s s a r y  c o n c o m -  
m i t a n t  o f  t h e  s u b s t a n t i a l  t r i a l  c o u r t  d i s c r e t i o n  
w h i c h  s t i l l  e x i s t s  f r j  f i r s t - f e l o n y  o f f e n d e r s  
w h e r e  t h e  u l t i m a t e  d e c i s i o n  m u s t  r e s t  u p o n  an 
a p p l i c a t i o n  o f  t h e  c l e a r l y  m i s t a k e n  s t a n d a r d .

I d . a t  9 6 2 - 6 3  ( f o o t n o t e s  e m i t t e d ,  e m p h a s i s  a d d e d ) .

U n d e r  a d i s c r e t i o n a r y  s e n t e n c i n g  s y s t e m ,  i t  is n o t  

s u r p r i s i n g  t h a t  t h e  s e n t e n c i n g  d i s p a r i t i e s  d e s c r i b e d  i n  L a n g t o n  

o c c u r r e d .  I n  s u c h  s y s t e m s  s o m e  d e f e n d a n t s  a r e  t r e a t e d  m u c h  

d i f f e r e n t l y  t h a n  o t h e r  s i m i l a r  d e f e n d a n t s  b a s e d  o n  a j u d g e ' s

- 5 -



i n d i v i d u a l  s e n t e n c i n g  a t t i t u d e s ,  a n d  t h i s . s e r v e s  to u n d e r m i n e  

p u b l i c  c o n f i d e n c e  in t h e  e n t i r e  c r i m i n a l  j u s t i c e  s y s t e m .  

P r e s u m p t i v e  s e n t e n c i n g  m i n i m i z e s ,  if n o t  e l i m i n a t e s ,  t h e s e  

u n j u s t i f i e d  d i s p a r i t i e s .  I t  w a s  f o r  t h i s  r e a s o n  t h a t  in 19 7 8  

t h e  l e g i s l a t u r e  e n a c t e d  p r e s u m p t i v e  s e n t e n c i n g  f o r  a l l  r e p e a t  

f e l o n y  o f f e n d e r s .  C a s e s  s u c h  a s  L a n g t o n  s e r v e  to e m p h a s i z e  t h e  

c o n t i n u e d  n e e d  f o r  p r e s u m p t i v e  s e n t e n c i n g .

3. T h e  S p e c i f i c  P r e s u m p t i v e  T e r m s

T h e  o r i g i n a l  p r e s u m p t i v e  s e n t e n c i n g  s y s t e m  e n a c t e d  in 

19 7 8  (with a n  e f f e c t i v e  d a t e  o f  J a n u a r y  1, 1980) h a s  o n l y  b e e n  

m o d i f i e d  s l i g h t l y  s i n c e  t h e n .  T h e  s p e c i f i c  p r e s u m p t i v e  t e r m s  

e n a c t e d  b y  t h e  l e g i s l a t u r e  w e r e  t h e  r e s u l t  o f  a g r e a t  d e a l  of 

c a r e f u l  t h o u g h t  a n d  s t u d y ,  a n d  in s o m e  i n s t a n c e s  w e r e  b a s e d  on 

i n f o r m a t i o n  p r o v i d e d  b y  t h e  A l a s k a  J u d i c i a l  C o u n c i l  r e l a t i n g  to 

p a s t  s e n t e n c i n g  p r a c t i c e s  i n  A l a s k a .  T h e  v a r i o u s  p r o p o s a l s  for 

p r e s u m p t i v e  t e r m s  c o n s i d e r e d  b y  t h e  l e g i s l a t u r e  in 1 9 7 8  a p p e a r  

in C h a r t  A  ( C r i m i n a l  C o d e  R e v i s i o n  S u b c o m m i s s i o n  v e r s i o n )  a n d  

C h a r t  B ( H o u s e  J u d i c i a r y  v e r s i o n ,  T e r r y  G a r d i n e r ,  C h a i r m a n ) . 

T h e  f i n a l  v e r s i o n  a s  a d o p t e d  in 1 9 7 8  is s e t  o u t  in C h a r t  C a n d  

t h e  p r e s e n t  s y s t e m  is d i s p l a y e d  in C h a r t  D. In a d d i t i o n ,  a 

c o m p a r i s o n  o f  A l a s k a ' s  s y s t e m  w i t h  t h e  s y s t e m s  in o t h e r  s t a t e s  

s h o w s  t h a t  t h e  s p e c i f i c  t e r m s  i m p o s e d  u n d e r  A l a s k a  l a w  a r e  

c o n s i s t e n t  w i t h ,  a n d  in m a n y  c a s e s  l o w e r ,  t h a n  t h o s e  i m p o s e d  b y  

t h e  l a w s  o f  o t h e r  s t a t e s .  T h e  A r i z o n a  s c h e m e  (one o f  t h e  

o r i g i n a l  p r e s u m p t i v e  s e n t e n c i n g  s t a t e s )  a p p e a r s  in C h a r t  E.
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t h e  n e e d  f o r  u n i f o r m i t y ,  c e r t a i n t y ,  a n d  e q u a l  t r e a t m e n t .  T h e

s p e c i f i c  p r e s u m p t i v e  t e r m s  h a v e  b e e n  b a s e d  on p a s t  s e n t e n c i n g  

p r a c t i c e s ,  s e n t e n c i n g  s y s t e m s  f r o m  o t h e r  s t a t e s ,  a n d  t h e  l e g i s­

l a t u r e ' s  a s s e s s m e n t  o f  s e n t e n c e s  w h i c h  a r e  a p p r o p r i a t e  t o  t h e  

c r i m e  c o m m i t t e d .  H o w e v e r ,  t h e s e  s a m e  c o n s i d e r a t i o n s  c a n  a n d  

s h o u l d  be p e r i o d i c a l l y  r e v i e w e d  in l i g h t  o f  a c t u a l  p r a c t i c e  t o  

d e t e r m i n e  w h e t h e r  t h e r e  is a n y  n e e d  f o r  m o d i f i c a t i o n .  F o r  

e x a m p l e ,  in 1 9 8 2  a n d  19 8 3  t h e  l e g i s l a t u r e  p r o v i d e d  f o r  

a d d i t i o n a l  s p e c i f i c  p r e s u m p t i v e  t e r m s  w h e n  t h e  d e f e n d a n t

p o s s e s s e d  a f i r e a r m ,  a s s a u l t e d  a p e a c e  o f f i c e r ,  o r  c o m m i t t e d  a 

c r i m e  o f  s e x u a l  a s s a u l t  in t h e  f i r s t  d e g r e e .  If i t  is 

d e t e r m i n e d  t h a t  t h e  p r e s u m p t i v e  s e n t e n c i n g  s y s t e m  is i n  n e e d  o f  

c h a n g e  t h e n  t h e r e  a r e  s e v e r a l  w a y s  to g o  a b o u t  it:

(1) t h e  s p e c i f i c  p r e s u m p t i v e  t e r m s  c a n  s i m p l y  b e

r e d u c e d  o r  i n c r e a s e d ,  o r  a n a r r o w  r a n g e  c a n  b e  s u b s t i t u t e d  f o r  

a s p e c i f i c  n u m b e r  o f  y e a r s ;

(2) a d d i t i o n a l  m i t i g a t i n g  o r  a g g r a v a t i n g  f a c t o r s ,

w h i c h  a r e  p r e c i s e l y  w o r d e d  t o  a v o i d  o v e r b r o a d  i n t e r p r e t a t i o n s ,  

c a n  b e  c o n s i d e r e d ;

(3) p a r o l e  e l i g i b i l i t y  c a n  b e  e x p a n d e d  o r  l i m i t e d ;

a n d

(4) s e n t e n c e  r e d u c t i o n s  b a s e d  o n  " g o o d  t i m e "  c r e d i t  

c a n  b e  e x p a n d e d  o r  l i m i t e d .

T h e  m o s t  i m p o r t a n t  t h i n g  t o  k e e p  in m i n d ,  h o w e v e r ,  is 

t h a t  a n y  c h a n g e  in t h e  p r e s u m p t i v e  s e n t e n c i n g  s y s t e m  s h o u l d  b e

T h e  p r e s e n t  s e n t e n c i n g  s y s t e m  i n  A l a s k a  i s  b a s e d  o n

- 7 -



m a d e  w i t h  t h e  s a m e  d e g r e e  o f  c a r e f u l  study., c o n s i d e r a t i o n ,  

d e b a t e  t h a t  a c c o m p a n i e d  i t s  o r i g i n a l  a d o p t i o n .

a n d
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P R O P O S A L  O F  C R I M I N A L  C O D E  R E V I S I O N  S U B C O M M I S S I O N :  H B  6 6 1  (1978)

C u r r e n t First Felo ny Second Felony Third Felony

O ff e n s e  O f fe nd e r  O ff e n d e r  O f f e n de r

C lass A Felony 0 - 1 5 3-7 ( t ^ u ) 11-16 7-11 ^ 1 ^ 1 8 )  18-30

Class B Felony 0 - 7 1-3 (^ )  5-7 3-7 ( T T l )  11-16

Class C Felony 0 - 3 0-3mo. ^3mQL. - 3^ 3-4 1/2 1-3 (3^5) 5-7

> •

Presump tiv e range is circled. Number s to right is range of s e n t e n c e  if factors in a g g r a va ti on  are established. 

Numbers to left is range of s ent e n c e  if factors in m it ig at io n  are e sta blished.

C H A R T  "A"



H O U S E  J U D I C I A R Y  P R O P O S A L :  CS1IB 661

C u r r e n t  F i r s t  F e l o n y  S e c o n d  F e l o n y  T h i r d  F e l o n y
O f f e n s e  O f f e n d e r  O f f e n d e r  O f f e n d e r

C l a s s  A F e l o n y 3 -  1 5 *  
0 - 1 5

5 ( l o )  15 7 1 / 2  ( l 5 )  22 1 / 2

C l a s s  B F e l o n y 0 - 7 2 1 / 2  ( ? )  7 1 / 2 5 ( l o )  15

*
C l a s s  C F e l o n y 0 - 3 1 0  3 2 0  6

*  I f  f i r e a r m  u s e d .

P r e s u m p t i v e  t e r m s  a r e  c i r c l e d .  N um ber t o  r i g h t  i s  h i g h e s t  s e n t e n c e  f o r  f a c t o r s  i n  a g g r a v a t i o n ;  
n u m b e r  t o  l e f t  i s  l o w e s t  f o r  f a c t o r s  i n  m i t i g a t i o n .

C H A R T  "B"



P R E S U M P T IV E  S E N T E N C IN G  AS ENACTED IN 1 9 7 8

C u r r e n t  F i r s t  F e l o n y  S e c o n d  F e l o n y  T h i r d  F e l o n y
O f f e n s e  O f f e n d e r  O f f e n d e r  O f f e n d e r

C l a s s  A F e l o n y
0 - 2 0  

3 - 0 ) -  20 5 © 20 7 1 / 2  0 ^ 20

C l a s s  B F e l o n y 0 - 1 0 ° G ) 10 3 © 10

C l a s s  C F e l o n y 0 - 5 0  ©

*

5 o Q 5

j

N um ber i n  c i r c l e  i s  p r e s u m p t i v e  s e n t e n c e .  Num ber t o  l e f t  i s  l o w e s t  
m i t i g a t e d  s e n t e n c e ;  n u m b e r t o  r i g h t  i s  h i g h e s t  a g g r a v a t e d  s e n t e n c e .
O n l y  i f  f i r e a r m  u s e d  o r  i f  v i c t i m  s u f f e r s  s e r i o u s  p h y s i c a l  i n j u r y  
a n d  o f f e n s e  i s  n o t  m a n s l a u g h t e r .

C H A R T  "C"



P R E S U M P T I V E  S E N T E N C I N G  T O D A Y

C u r r e n t
O f f e n s e

F i r s t  F e l o n y  
O f f e n d e r

S e c o n d  F e l o n y  
Of f e n d e r

T h i r d  F e l o n y  
O f f e n d e r

S o x u a l  A s s a u l t  o r  
S u x u a l  A b u s e  o f  
M i n o r  i n  t h e  
F i r s t  D e g r e e

C l a s s  A F e l o n y

C l a s s  B F e l o n y

C l a s s  C F e l o n y

4  ( T )  3 0

5 ©  3 0

7 1 / 2  ©  3 0 1 2  1 / 2  ^ 2 5 ^  3 0

2 1/2 ( b )  20

3 1 / 2  2 0

5 (Q) 2 0 7 1 / 2  ^ 5 ^  2 0

0 ^ 2* * * ^  10 

0 - 1 0II
oHo 3 0 , 0  j

1
1

1/2 5 

0 - 5

0  Q  5

!

1 1 / 2  ©  5

*  T e n  y e a r  p r e s u m p t i v e  t e r m  o n l y  a p p l i e s  i n  c a s e s  w h e r e  t h e  d e f e n d a n i ^ . p o s s e s s e s  a f i r e a r m ,  u s e s  a d a n g e r o u s
i n s t r u m e n t ,  o r  c a u s e s  s e r i o u s  p h y s i c a l  i n j u r y  d u r i n g  t h e  o f f e n s e .  A l l  o t h e r  c a s e s  a r e  s u b j e c t  t o  t h e  e i g h t  y e a r  
p r e s u m p t i v e  t e r m .

* *  S e v e n  y e a r  p r e s u m p t i v e  t e r m  o n l y  a p p l i e s  i f  c r i m e  i s  a c l a s s  A f e l o n y  o t h e r  t h a n  m a n s l a u g h t e r  a n d  t h e  d e f e n d a n t
p o s s e s s e s  a f i r e a r m ,  u s e s  a d a n g e r o u s  i n s t r u m e n t ,  c a u s e s  s e r i o u s  p h y s i c a l  i n j u r y  o r  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t
c o n s t i t u t i n g  t h e  o f f e n s e  a t  a u n i f o r m e d  o r  o t h e r w i s e  i d e n t i f i e d  p e a c e  o r  c o r r e c t i o n a l  o f f i c e r ,  f i r e  f i g h t e r ,  
a m b u l a n c e  a t t e n d a n t ,  o r  o t h e r  e m e r g e n c y  r e s p o n d e r  e n g a g e d  i n  o f f i c i a l  d u t i e s .  A l l  o t h e r  c a s e s  a r e  s u b j e c t  t o  t h e  
f i v e  y e a r  p r e s u m p t i v e  t e r m .

* * *  P r e s u m p t i v e  t e r m  o f  i m p r i s o n m e n t  o n l y  a p p l i e s  i f  d e f e n d a n t  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t  c o n s t i t u t i n g  t h e  o f f e n s e  
a t  a u n i f o r m e d  o r  o t h e r w i s e  i d e n t i f i e d  p e a c e  o r  c o r r e c t i o n a l  o f f i c e r ,  f i r e  f i g h t e r ,  a m b u l a n c e  a t t e n d a n t ,  o r  o t h e r  
e m e r g e n c y  r e s p o n d e r  e n g a g e d  i n  o f f i c i a l  d u t i e s .  A l l  o t h e r  c a s e s  a r e  n o t  s u b j e c t  t o  p r e s u m p t i v e  s e n t e n c i n g  a n d  t h e
d e f e n d a n t  f a c e s  a maximum t e r m  o f  i m p r i s o n m e n t  o f  t e n  y e a r s  f o r  a c l a s s  B f e l o n y  a n d  f i v e  y e a r s  f o r  a c l a s s  C
f e l o n y .

C H A R T  "D"
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PRESUMP TIV E S E N T E N C I N G  IN A RI Z O N A

C urre nt 

Of fens e

C la ss 2 Felony

(residential burglary, 

sexual assault, arson

Clas s 3 Felony

(manslaughter, armed 

robbery, aggra vat ed 

assault)

C la s s  4 Felony

(negligent homicide, 

perjury, unarmed 

r o b b e r y )

C la ss 5 Felony

(credit card theft, 

shoplifting)

Clas s 6 Felony

(animal fighting, 

jury tampering, 

false swearing)

Numb ers  b el o w  broken line involve of f e n s e  com mit ted  with d e ad ly  we apo n or a vi cti m wh o suffers s e r i ou s phy sical 

injury. Parole e li gib ili ty for all o ff e n d e r s is r estricted to last half or third of sentence, d e p e n di ng  on lengt h of 
sentence. Probation is pr e c l ud ed  .Ter second and third felony offenders.

nil \ n*p iipii

First Fel o n y Sec ond  Fe lon y Third Felony

O f f e n d e r  O ff e n d e r  O f f e n d e r

5 © 14 7 © 21 14 © 28

7 © 21 14 © 28 21 © 35

4 © 10 5 © 15 10 0) 20

5 15 10 © 20 15 0) 25

2 © 5 4 © 8 8 © 12

4 © 8 8 © 12 12 & 16

1 © 3 1 ©
*

4 4 & 6

2 © 4 2 © 6 6 0 8

3/4 (Tv 2) 2 1 © 3 3 © 5

1 1/2
0

3 3 © 4 1/2 4 © 6



Senate
Committee on ju d ic i a r y

Official Businesa

Pouch V
State Capitol

Juneau, Alaska 99811

F O R  I M M E D I A T E  R E L E A S E  
2 / 1 1 / 8 5

F U R T H E R  I N F O R M A T I O N :  
4 6 5 - 3 7 1 7

T h e  H o u s e  a n d  S e n a t e  J u d i c i a r y  C o m m i t t e e s  h a v e  s c h e d u l e d  

a j o i n t  w o r k  s e s s i o n  o n  A l a s k a ' s  m a n d a t o r y  s e n t e n c i n g  

law. T h e  j o i n t  w o r k  s e s s i o n  is s c h e d u l e d  for 1 : 3 0  p . m . ,  

W e d n e s d a y ,  F e b r u a r y  13 i n  t h e  B u t r o v i c h .  T h e  p u r p o s e  o f  

t h e  j o i n t  w o r k  s e s s i o n  is t o  p r o v i d e  l a w m a k e r s  t h e  

b r o a d e s t  p o s s i b l e  p e r s p e c t i v e  so t h a t  f u t u r e  a d j u s t m e n t s  

to t h e  lav;, i f  r e q u i r e d ,  w i l l  b e  t h e  m o s t  a p p r o p r i a t e  a n d  

r a t i o n a l  p o s s i b l e .  T h o s e  i n v i t e d  t o  t e s t i f y  i n c l u d e :

R o g e r  E n d e l l ,  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  C o r r e c t i o n s

R o b e r t  S u n d b e r g ,  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  P u b l i c  S a f e t y

D a n  H i c k e y ,  C h i e f  P r o s e c u t o r ,  D e p a r t m e n t  o f  L a w

F r a n c i s  B r e m s o n ,  E x e c u t i v e  D i r e c t o r ,  A l a s k a  J u d i c i a l  C o u n c i l

S a n d r a  B o r b r i d g e ,  O f f i c e  o f  t h e  G o v e r n o r

D a n a  F a b e ,  P u b l i c  D e f e n d e r

B r a n t  M c G e e ,  O f f i c e  o f  P u b l i c  A d v o c a c y

T h e  H o n o r a b l e  A l e x  B r y n e r ,  C h i e f  J u d g e ,  C o u r t  o f  A p p e a l s



11 I  y/'np 7; h  C

F e b r u a r y  1, 1985

V n a m e V
/ I f  N o t  E m p t y x t i t l e / V t i t l e V
/ E n d  I f / / I f  N o t  E m p t y x a g e n c y / V a g e n c y V
/ E n d  I f / V a d d r e s s V

V c i t y _ s t a t e _ z i p V

D e a r  V s a l u t a t i o n V :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  t o  b e  
h e l d  F e b r u a r y  13, 1 9 8 5 ,  a t  1 : 3 0  p . m .  in R o o m  2 0 5  o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  a s  it 
r e l a t e s  to y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  at 4 6 5 - 3 7 1 7 .

S i n c e r e l y ,

P a t r i c k  M. R o d e y
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



( A la s k a  j b ' f a i e  ^ e g f e l a i u t e

Senate
Committee on ju d ic ia r y

Official BusineBS

Pouch V
State Capitol

Juneau, Alaska 99811

F e b r u a r y  1, 1 9 8 5

T h e  H o n o r a b l e  R o d g e r  W. P e g u e s  
P o u c h  U

J u n e a u ,  AK 9 9 8 1 1  

D e a r  J u d g e  P e g u e s :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  at a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  t o  be 
h e l d  F e b r u a r y  13, 1 9 8 5 ,  a t  1 : 3 0  p . m .  in R o o m  2 0 5  o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 
r e l a t e s  to y o u r  a g e n c y .

If y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  at 4 6 5 - 3 7 1 7 .

S i n c e r e l y ^

R o d e yv - P a t r i c k  M.
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



Jklajska jliaie legislature
Senate

Committee  on j u d i c i a r y  pouch v
State Capitol 

Juneau, Alaska 99811

F e b r u a r y  1, 1 9 8 5

Ms. S a n d r a  B o r b r i d g e  
S p e c i a l  A s s i s t a n t  
O f f i c e  o f  t h e  G o v e r n o r  
P o u c h  A

J u n e a u ,  A K  9 9 8 1 1  

D e a r  M s .  B o r b r i d g e :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  t o  b e  

h e l d  F e b r u a r y  13, 198 5 ,  at 1 : 3 0  p . m .  i n  R o o m  205 o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  a s  it 
r e l a t e s  t o  y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

P a t r i c k  M. R o d e y
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e

Official Business



. A l a s k a  j i i a t e  ^ L e g i s l a t u r e

Senate
Committee on Judiciary

Official Business

Pouch V
State Capitol

Juneau, Alaska 99811

F e b r u a r y  1, 1 9 8 5

D a n a  F a b e  

P u b l i c  D e f e n d e r  

D e p a r t m e n t  o f  A d m i n i s t r a t i o n  
900 W. 5 t h  A v e . , S u i t e  200 
A n c h o r a g e ,  A K  9 9 5 0 1

D e a r  Ms. F a b e :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  t o  b e  
h e l d  F e b r u a r y  13, 1985, a t  1 : 3 0  p. m .  in R o o m  205 o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  to p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 
r e l a t e s  t o  y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

S i n c e r e l y ,

P a t r i c k  M. R o d e v
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



^ k e k a  j i t a t e  ^ L e g i s l a t u r e

Senate
Committee on f a d i c im j

Official Business

Pouch V
State Capitol

Juneau, Alaska 99S11

F e b r u a r y  1, 19 8 5

B r a n t  M c G e e  
D i r e c t o r
O f f i c e  o f  P u b l i c  A d v o c a c y  
900 W. 5 t h  A v e . ,  S u i t e  525 
A n c h o r a g e ,  A K  9 9 5 0 1

D e a r  Mr. M c G e e :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  to b e  
h e l d  F e b r u a r y  13, 1985, at 1 : 3 0  p.m. in R o o m  205 o f  t h e  

C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 
r e l a t e s  t o  y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

S i n c e r e l y ,

f a r
P a t r i c k  M. R o d e y  
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



Alaska J&tate ^£9 tslature
Senate

Committee on CcJudiciary
Official Business

Pouch V
State Capitol

Juneau, Alaska 99811

F e b r u a r y  1, 1 9 8 5

R o g e r  E n d e l l  

C o m m i s s i o n e r
D e p a r t m e n t  o f  C o r r e c t i o n s  
P o u c h  T

J u n e a u ,  A l a s k a ^ 9 9 8 1 1  

D e a r  Mr. E n d / ^ ‘̂° <̂ ;'?ide

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  t o  b e  
h e l d  F e b r u a r y  13, 1985, at 1 : 3 0  p . m .  in R o o m  205 o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  to a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  to m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  on t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 
r e l a t e s  to y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

S i n c e r e l y ,

P a t r i c k  M. R o d e y  
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



ji>taie ûgtslature
Senate

Committee on Judiciary
Official Business

Pouch V
State Capitol

Juneau, Alaska 99311

F e b r u a r y  1, 19 8 5

R o b e r t  S u n d D e r g  
C o m m i s s i o n e r
D e p a r t m e n t  o f  P u b l i c  S a f e t y  
P o u c h  N

J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  Mr. S u n d b e r g :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  to b e  
h e l d  F e b r u a r y  13, 1985, a t  1:30 p. m .  in R o o m  205 o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  to m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 
r e l a t e s  t o  y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

S i n c e r e J . y ,

P a t r i c k  M. R o d e y
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



A l a s k a  j i i a i s  ^ l e j t s l a t u r s

Senate
Committee on ju d i c i a r y

Official Business

Pouch V
State Capitol

Juneau, Alaska 99811

F e b r u a r y  1, 19 8 5

F r a n c i s  L. B r e m s o n  
E x e c u t i v e  D i r e c t o r  
A l a s k a  J u d i c i a l  C o u n c i l  
1 0 3 1  W. 4 t h  A v e . ,  S u i t e  301 

A n c h o r a g e ,  A l a s k a  9 9 5 0 1

D e a r  M r .  B r e m s o n :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  t o  b e  
h e l d  F e b r u a r y  13, 198 5 ,  a t  1 : 3 0  p . m .  in R o o m  205 o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 
r e l a t e s  t o  y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

P a t r i c k  M. R o d e y
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



Official BueineBS

A l a s k a  j i i a i e  l e g i s l a t u r e

S en i l e
Committee on Judiciary Pouch V

State Capitol
Juneau, Alaska 99811

F e b r u a r y  1, 19 8 5

D a n i e l  W. H i c k e y  
C h i e f  P r o s e c u t o r  

D e p a r t m e n t  o f  L a w  
P o u c h  K C  

J u n e a u ,  A K  9 9 8 1 1

D e a r  M r .  H i p k e y :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  at a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  t o  b e  
h e l d  F e b r u a r y  13, 1985, a t  1 : 3 0  p . m .  in R o o m  205 o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 

r e l a t e s  t o  y o u r  a g e n c y .

If y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

Cj l -
P a t r i c k  M. R o d e y  
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e
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. A l a s k a  j i i a l e  ^ l e g i s l a t u r e

Senate
Committee on ju d i c i a r y PoUCu V 

State Capitol 
Juneau, Alaska 99811

F e b r u a r y  4, 1 9 8 5

T h e  H o n o r a b l e  A l e x  B r y n e r  
C h i e f  J u d g e  
C o u r t  o f  A p p e a l s  
3 0 3  " K M S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1  

/ / /& /{
D e a r  J u d g e  B r y n e r :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  to b e  
h e l d  F e b r u a r y  13, 198 5 ,  a t  1 : 3 0  p . m .  i n  R o o m  205 o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 
r e l a t e s  t o  y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

P a t r i c k  M. R o d e y  
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e

• I I I ,  >*i -



Alaska’s prisoner problem
1 I ■ *■ ■: -n' > 1 1 ’'

FAIRBANKb -  Roger En­
d e ll has a p ro b lem . M ost 
A laskans hardly sit up and 
take notice w hen a sta te  com ­
m issioner has a problem  — 
even when it's the com m is­
sioner of corrections. •

But Roger Endell believes  
A laskans had better listen  to  
his com plaints. If w e don’t, 
we m ay soon find the streets  
are the repositories o f some*' 
crim inals our courts thought 
should be in prison.

Endell compares the situa­
tion in the sta te’s prisons to a 
bathtub. The leve l of w ater in 
the tub can be controlled in  
two w ays — either by control­
ling the water, flow ing in  or 
the w ater flow ing out.

L ik e  th a t m eta p h o r ica l  
b a th tu b , E n d e ll’s p r iso n s  
have a lim ited  capacity. And 
the prison population keeps 
bubbling up around the top of 
the lim it.

When the number of prison­
ers exceeds the number of 
beds for 25 days, Endell m ust 
release  o ffen d ers to  bring  
down the numbers. T hat’s his 
overflow  valve.

The problem , as Endell told  
m em bers o f  th e  F a r th est  
North Press Club last m onth, 
is that the spigot sending  
crim inals to prison is  open  
fu ll b last. It’s so w id e open  
that A lask a’s prisons take in 
300 to 350 m ore prisoners each 
year than they release.

"The prison population  is 
growing so rapidly it w ill  
overtake us," Endell said.

He is  quick to point out 
that offenders w ho are re­
leased are not felony crim i­
nals. Three tim es in the past 
tw o years, Endell said, prison  
gates have had to sw ing open  
to  se t  con v icted  cr im in a ls  
free. He stressed that fortun­
ately no vio len t crim es had  
resulted.

One w ay  to  so lve  Roger 
Endell's problem  is  to build  a 
bigger bathtub. The Depart­
ment of Corrections is  doing  
just that. Endell expects pris­
on capacity to  increase by  
1,500 beds in  the next five  
years. If prison population  

• grow th stays to the. low.fr, end 
o f p red ic ted  fn creasesj ‘Ha 
growth of 300 a year over the 
next fiv e  years w ill just be 
contained in the new  1,500 
beds. '

• But if  growth is more lik e  
350 a year, in fiv e  years A las- 
Vn wiLLhave to worry about 
d ea lin |? fa itk  the release of

e'i

ja iling a crim inal. T he.,state  
spends $85 a day to" keep  
som eone behind bars’,,  $45 ab a rs^ $ 4 5 , 
day in a halfw ay house and
just $3 a day to supervise
som eone on probation or pa- 

■ role. lf  Vfrftfs k
Since Endell's v is it  to Fair-

b a nk s, read abottt'^an I’ve ____ ______ _
.Intensive probation program

H p a n  f G eorgia in stitu ted  to * d e a I  ■
U w C l l l  • •»;■>» ii l^ w ith  its overcrowded prisons 
f i n t ' I ' f i n P Q P  -4A ~sp  dollars w ould not have' to  
l £ w b v w l l 9  C l  • ’ ’ continue to be taken from

"school construction t o ’ build
" " more prisons. . - r ,  .

250 crim inals sp illin g  out over -A '.In ten sive  probation allow s  
the top o f the prison bathtub. : judges to  put drug abusers, 

Building a bigger bathtub shoplifters, th ieves, forgers,
is  e x p e n s iv e  — e sp e c ia lly  
w hen the sta te’s o il incom e is  
dropping. H igh-security pris­
ons cost $130,000 to $150,000 
per bed, and w h ile  th at’s the  
high rent tub, the state needs 
those prisons for dangerous 
felons. Another w ay  to con­
trol the flow  is to  tighten the  
tub’s spigot. .

One of the reasons the spig­
ot opened so w id e w as that 
the legislature passed a new  
crim inal code that took  effect 
in  1980. Prison population  b e­
fore then had been re latively  
stable. In 1980, the numbers 
started to  shoot up.

The difference in E ndell’s 
m in d  is  m a n d a to r y  s e n ­
tencing. Before the new  crim i­
nal code, for exam ple, Endell 
said the prisons housed about 
50 sexual offenders. Today  
that number has jum ped to  
470, reflecting the effective­
ness of a m andatory sentence  
for sexual offenses. . -

The second leg  o f E ndell’s

felon y drunk drivers — -Any­
one who m ight receive ^ fiv e -  
year prison sentence — back 
on the street under tig h t^ u -  
p erv is io n . In G e o r g ia th a t  
means curfew, at least l iv e  
unannounced v is its  of the pro­
bation officer each w eek., at 
hom e or work, and spot test-

.1

ing for drugs or alcohol use.
The probation officer can eas­
ily  return a probationer ,to 
prison. j • ...ft A U A

In Georgia, intense proba­
tion  costs 20 percent of ja il. If i 
th a t h o ld s tru e  h ere , w e  
m ight expect intense proba- 
tion  to cost $17 a d a y ,,in 
A laska. The interesting tw ist  
is  that all state p rob ation er  
in  Georgia pay fees that com ­
p lete ly  support the program.
As w ell as paying a fee, pro- 

.b a tio n ers  are req u ired  ,'J.o 
m ake restitution to v ictim s of 
their crim es, pay fines and do 
at least 132 hours of commuf- 
n ity  service work. •, ;.r(> ■■■’ 

Roger Endell doesn’t really

.t

three-legged solution to  pris-. . have a problem . The statq of 
on problem s is  to  exam ine J ,
p r e s u m p t iv e  s e n te n c in g .
W hile he know s he w on ’t w in  
any popularity contests for 
suggesting it, Endell says the 
legislature should lop a year  
or tw o o ff presum ptive sen­
tences. That w ould  close the 
spigot into the tub a bit. 
A laska ranks third nationally  
after Nevada and the D istrict 
of Columbia in  its  incarcera­
tion rate. It jum ped into third  
place after m andatory, sen  
tencing

. A laska . does. Endell know s 
;;that if  the legislature doesn’t

appropriate more m oney, low ­
er the presum ptive sentences 
or provide the means to d i ­
v e r t p r iso n ers to  h a lfw a y  

, houses or in tensive probation, 
his course of action is clear.

V* .Once the prisoner popula­
tion  passes prison capacities 
for 25 days, Endell m erely has 
to  open the doors and release  
enough prisoners to bring the

A  - -The
'levels back down, i 

: took e ffec tj.s ^ i f k^ ^ i t y 3 (H e d o e sn ’t .have a difficiflp**'*' 
third leg ' is  to ^ ev e m p  ^v^hbfce to make,1 'Vqu and J fS flT  

m ore options to  prison. The 
one Endell m entioned is  a 
p rogram  o f  d iv e r s io n a r y

the state governm ent down in  
Juneau do. - e c u '  — • i

w ork in the com m unity. One 
of its goals is for prisoners to  
repay victim s.

□  'Dean M. ffoHehrer teaches at 
the University of Alaska-Fatrbanks 

- In  the Department of.Journalism

is
The cost o f such program s and Broadcasting. 
s ig n if ic a n tly  lo w e r  . t h a n V ' f

• v d f ~  V * ' .  ”  . . ~ 4
n
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Child abuse bill omits
*<fS »sentencingi f *  ■

By D A N  JOLING
News-Miner Buvea 

J U N E A U - G o v .  Bill Sheffield’s 
child abuse bill, part two of a two-tier 
approach to protecting Alaska’s chil­
dren, may be leaving out one aspect of 
a comprehensive approach to the 
problem, according to testimony here 
last week.
Sheffield introduced House Bill 88 to 

tighten current statutes. He has also 
proposed 59 new social workers, law 
staff or clerical workers to address 
the problem in the fiscal year 1986 
budget, including nine emergency 
hires last summer.
According to testimony offered to 

the House Health, Education and So­
cial Services Committee, HB 88 does 
not address presumptive sentencing. 
Presumptive sentencing has begun to 
gain legislative attention for its effect 
on families involved with sexual 
crimes, plus its effect on an over­
loaded prison system.
State Public Defender Dana Fabe 

of .ichorage told legislators last 
week that presumptive sentencing 
laws force many defe' ’ ints to pursue 
their full range of a -natives, in­
cluding jury trials, because of auto­
matic eight-year sentences for se- 
nous sexual offenses against chil-

She said many would plead guilty, 
•Poring children from testifying, if 
*«gating circumstances could be

I considered.
^  Possed in the form proposed by

the governor, HB 88 would:
• Increase the categories of peo­

ple required to report suspected child 
abuse to authorities. Doctors, 
teachers, school administrators, 
peace officers, and employees of 
licensed day care centers are now re­
quired to report child abuse, either 
when they observe child victims or 
take reports from offending adults.
H B  88 expands the list to include 

clergy when acting as counselors and 
other church counselors. It specifies 
that employees and volunteers of both 
private and public schools are re­
quired to tell authorities if they sus­
pect a child has been abused. The 
penalty for not reporting remains a 
class B misdemeanor.
Assistant Attorney General Gayle 

Horeisky said the purpose is to ex­
pand the number of people reporting, 
not violate the sanctity of the confes­
sional.
The law distinguishes between 

communication made to clergy in 
their role “in the furtherance of a reli­
gious practice” and not for counseling 
purposes.
• Require reporting of suspected 

“mental injury” as well as neglect 
and abuse. Mental injury is defined as 
“an injury to the intellectual or 
psychological capacity of a child as 
evidenced by an observable and sub­
stantial impairment in the child’s 
ability to function within a normal 
range of performance and behavior, 
with due regard to the child’s cul­

ture.”
• Allow adults, such as police, to 

repeat before grand juries the testi­
mony they've taken from children 
without making the children appear 
themselves.
The hearsay evidence provision is 

designed .to spare child victims the 
trauma of retelling their stories 
numerous times.
• Require people who process film 

to report to police if they process film 
that dcr . :s a minor engaged in prohi­
bited sex activity. A similar provision 
in another state resulted in Alaska 
police being alerted to an adult who 
had forced a minor into p. rticipating 
in pornography. ,
• Add a provision to allow the 

attorney general to petition the court 
to stop a person who has abused a 
child from having contact with other 
children.
Public Defender Fabe said if the i 

Legislature includes the hearsay pro­
vision, it should be as narrow as possi-. J 
ble, used to protect only the youngest I 
children, those under 10 years old.
' She said testifying is not necessari- "i 
ly traumatic to children. If a trend to 
protect victims at the expense of3e: 
fendants' rights is established, grand. ; 
jury proceedings could evolve into -/ 
sessions of police reading reports To ; 
the jurors. ■
Because of stiff presumptive'sent- / 

ences, she said, she cannot now in 
good faith counsel clients to waive, 
grand jury hearings and jury trials..

» • - u ^ -



B u d g e t s  w o e s a d d  to  g r o w in g  j a i l  p r o b le m
I ^   ̂ By DAN J<JJOLING 

News-Minor Bureau 
JUNE \U —In Ihc la te  1970s,

>-> ROGER ENDELL  
<'& H ig h  c o s ts ,  t e w  b e d s

Endell told legislators:
• Alaska added 300 prisoners 

1 more than the number released in 
both 1383 and 1981.

Alaska, which ju3t surpassed 
Wyoming in population, has more 
than 1,000 felons in Jail compared 
to Wyoming’s 700.

•  Alaska's incarceration rate 
of 263 persons per 100,000 popula­
tion ranks 7th among states.

•  Alaska added 800 new prison 
beds thclast two years. To keep up,

J j  the Corrections Department wants 
l i’d, to add 600 more.

__________   a •  The adult corrections operat-
meeting Tuesday, Department of ; tng budget hit 157.8 In fiscal yca.- 
n  —  n  ------    “ ;,1984, For fiscal year 1986, the re-

.' A laskans dem anded and got ;7 t 
. tougher criminal laws. In 1905, 

legislators must decide whether '
Alaskans can afford that luxury.

The pincers of a diminishing 
budget and demand for more bed 1 

, ' '  space are squeezing Alaska's pris­
on system. The pressure may mag- 

' V . nify, depending on a controversial 
.V?.c]aaz-action lawsuit seeking hlgh- 

_  - & ~ t x  standards tor prisoner care. ™  -
In  a Senate Health, Education:"''toad 

, , in d  Social Services Committee •  
meeting Tuesday, Department of *” 1

‘° s . ■ i ' i .u i  Corrections Commissioner Roger.
“ *" ......

“W here th e  ju d g e ’s d iscre tio n  h as b een  
lim ited , w e’re  fee lin g  th e  cru n ch .”—

Department o f Corrections 
' Commissioner Roger Endell

. 1qut it Is for 879.4 million. |  ;-‘ v  Legislators balked, and last ses
Tlie Cr rrcetlons Department Is slon appropriated 519 million for a 

a lready  feeling the economic - 320-bcd facility, 
pinch. : Endell said 523 million Is needed

State olfidals originally panned t- : to  finish It. However, because of 
' for more than 600 beds at a new diminished revenue projections, ' : : 5Uit filed over alleged overcrowd-
S e w a rd  m a x im u m  se c , ir i lv n r L s o n . S h e f f ie ld  h » c  re en m m en d ed  nnlv' I  , _______ . . j

510 million more. That will make It 
a 128-bed facility, a t a cost of 
5100,000 per bed.

That may not be enough to meet 
Alaska's future need, especially If 
the verdict in the prisoner class ac­
tion suit requires less congestion in 
the Jails.

Thirty-five stales  arc under 
court order in the administration 
of their prison systems. Alaska 
may become No. 36 next month.

ThBt's when Anchorage Superior 
Court Judge Douglas Scrduhely Is 
expected to render his decision In. 

i the Cleary case, a 1981 dass action

I'1 -, "* 1 -
Seward maximum security prison... Sheffield has recommended only '  lug. understating and the lock of

rehabilita tion  program s. The 
judge's decision will tell the state 
whether It meets constitutional re­
quirements to balance protection 
of the public with rehabilitation re­
quirements.

"My guess would be th rt he 
would try to set caps, or capacif , i- .' 
for facilities." Endell said.

That means that when prisoners 
exceed beds, the court may order 
prisoners released. '

Endell Indicated his problems of : 
rapidly increasing costs and shor- 
lagc of beds is caused in part by the -- 
stricter laws that went Into effect 

(Sec PRISONS, page 3)
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K ;• vlBy DOUQ O’HARRA X ^  ,
^ ' ^ D a l l y  Netfs reporter ) --t'h1 ^ * * ’ 9  no.,^ :
< -  1-fTi' - Thev believe the

. ---------
— ■ ■ —     ■■ ■■- .>,■•

I’ X T  KNIK -
&  ^t/L.D. p iles her three children  
r  . / I n t o  a battered old  car for e 
t-<;/V';100*mile round ti.p ' to an Alt- 
' "' ^chorage jail/.' '• y

Her husband, W.D., has be- »?

The family In this story did not request anonymity.4- 
. . They believe their neighbors are already familiar with their clrcum-

T w ice a w eek , y  8|ancos j jue (0 hometown new8 reports. The Dally News, however, has
-D : withheld the names of the husband and wife to protect the Identity o f; 

1,/thelr daughter beyond the family’s hometown, j '  1 ^

■ -v’7  . . : vrO.-.tfiXV - :
T.V

gun a 21-year prison sentence  
for sexually  abusing their 4-

to in vo lve her husband w ith  , F acility . “I'm not singlel .We 
thoir nhiirirAn ' are still a fam ily ."  "

Since her. husband’s arrest
their children.

“People say  to me: ‘N ow
’re sin g le  . . I hate 

she says as she drives 
.V '/fa m ily  reunion, a last chance v'vto the Cook Inlet Pre-trial

last

fX'

spring, ,L.D. has lived  a' 

See Page A-10, MOTHER



A,V
Mother opposes incest conviction of her husband, says sentence has destroyed her family
| Conlinuca Irom Pa9.‘ A I ]
l i f e  p ow e re d  b y  b it t e r n e s s  a n d  a  
b e l i e f  sh e  h a s  b een  w ro n g ly  sen­
te n ce d  to a te r r a  of >lnE le-mother- 
h o o d .

From the moment she discovered 
her husband having sexual contact 
with her daughter in June 1983. she 
tried to solve the problem w ithout 
bringing in authorities.

During the year that followed. 
L.D. says, she and her husband were 
able to deal with his problem w ith­
out It ever happening again — only 
to have him suddenly arrested.

"We were just starting to get our 
family together," she soys. But the 
arrest and conviction is "Just m a k ­
ing the problems worse. If you can't 
sec that there are wcrse problems 
than before, then somebody's got to 
be blind."

To L.D.. the prosecution of her 
husband was the act of a rigid and 
Impersonal system — a system, she 
says, that traumatized a child who 
had not been harmed, znd shattered 
a family just as It had begun to heal.

As a result, L.D. has mounted a 
vigorous attack on the laws that sent 
her husband to jail. She and her 
husband have w ritten a petition - 
asking (hat incest and sexual assault 
be separated under the law, She' 
Intends, she says, to get thousands of 
signatures.

During the summer, L.D. pleaded 
her case In letters to then-Palmer 
District Attorney Michael White and 
Superior Court Judge Jam es Hanson. 
She stormed the offices of a local 
Valley newspaper, lost her temper 
with social workers, denounced the 
system to w h o m c e r would listen.

But Michael White and others who 
deal with sexually abused children 
say L.D. has simply placed herself 
and her husband above the safety of 
their children.

"(L.D.) Is very concerned, os she 
said several times to police officers 
and everyone else, about losing the 
paycheck," While says.

" It is not at all unknown for a 
mother, when faced with choosing 
between the welfare of the children 
and the Interests of the father, to 
choose the father," says Gayle Hor- 
etskl, an assistant attorney general 
specializing In sexual abuse law.

"O ur concern more than anything 
,t  is to protect that child from further 
- assaults, and If the m other doesn 't.' 
V like It, th a t's  too bad. Tho m other 

didn't protect the child In the f irs t 
place." ./•

y ': *  Under, question ing , W .D/ijeonrii 
'ft'fta jood.to .baving sexual contact w ith -.

In' the •’

his family.
"He was always here for work 

and be always did his job," Merrlgan 
said. i -

W.D. Is a bearded, lean man with 
intense eyes. He is slow to speak,
Inarticulate, his voice resigned. He . 
says he felt a t home working a t the 
salvage yard, alone w ith the equip- . 
ment and away from people.

" I ’m not really an outgoing per­
son. I like to keep to myself and I 
always have," he said last summer.
"I like to be able to feel the pain of 
working." . .

The couple had a child In 1980, 
another In 1983. They Invested their e 
1982 pe rm anen t fund div idend 
checks In an acre of land 12 miles .. 
south of Wasllla off Knlk Road. W .D . /  
erected a 16-by-32 Army tent, framed 
and Insulated It.

While working on the tent In the 
spring of 1983, W.D. was alone with 
his daughter, then 2Vt. He had sexual 
contact with her. Including oral sex. "
It happened twice more In the next 
weeks, ending forever, the couple 
says, when L.D. walked In on them.

"I know It would never happen 
again," she says. "1 am assured of 
tha t."

But psychologists and prosecutors 
disagree. They say Ihe chances are 
slim anyone could stop such behav­
ior permanently without intense p ro -.. 
fcsslonal treatment.

“ It is possible, but It Is a remote 
possibility that it would be a one­
tim e thing," says Dr. Dennis Greene, 
an Anchorage psychologist who spe­
cializes In sexual abuse problems.

"The stronger the denial, the more 
you're probably a t risk because It's 
not a m atter of willpower. It's  a 
m atter of controlling your thought 
life."

W.D. says he tried to distance 
himself from his family after the 
Incidents. ,V

"I've  been trying to stay  'aw ay  c ; 
from her. trying to stay away from , 
my family,” be told police after his .
arrest. " I  try  to th ink of her os a ,  ■.................... ,
boy. As a son and not a daughter." V j Untll a ir ly  th is  w inter, LD, Itvad In ■

When asked last summer why It -, , j
happened. W.D. took a  long time to lavrj. i
answer. , . In sexually molesting his daughter

know whether I had told (my daugh­
ter) the right thing," she says.

The neighbor contacted the pollve. 
W.D. was arrested In June after a 
short investigation. During Inter- 
views, he made a full confession and 
was held In lieu of 550,000 cash-only 
bond. He never made bail.

From that point, things got pro- 
gresslvely worse for L.D., then preg­
nant w ith her th ird  child. Beginning 
with the arrest, she soys, her family 
was assaulted by newspaper articles 
and media reports that she believes 
described W.D. as a "m onster."

“ Everybody that knows him, that 
knows us, knew w hat .lappencd," 
she sayi. 'T  didn't know It was going 
to be published, and there you are. 
There's no privacy."

Meanwhile, w ithout the support 
of her husband, L.D. struggled to 
buy food and keep her car running.

She owns, through Inheritance, a 
111-acre homestead near Homer that 
lacks access but Is BppralseJ at 
nearly 5350.000. She Is negotiating (o 
sell It to the state, but no money has 
been appropriated to buy It.

Because she has the property, L.D 
Is ineligible lor most kinds of public 
assistance. S"? has very little  cash.

Her car broke down. She got 
another one, but damaged It In a 
minor accident on an icy road. A 
third car needs work. H er b ills are 
stacking up. Valley H ospital In 
Palmer even filed a small-claims 
action over ;he bill for the birth ol 
her second child. '

Throughout the fall and early 
winter, she lived In the cluttered 
Army tent with holes in the roof and 
the sparse light thrown by two oil 
lamps and a Coleman lantern.

As time passed, word of her situa­
tion prompted local churchts and 
Individuals to donate food to her 
family.

At the same time, In a project 
' s.arted before W.D. was arrested, 

local residents and business owners 
also contributed time and labor to 

. build a small frame house on thete n t with her tw o children. - couple's land.
, , , , , \  , " "I really appreciate w hat they've

age, a key player-in winning leglsla-„ done -  L D . says. B u l ..It ratUc5 lt

that spring, W.D. committed three 
unclassified felonies and three other 
felonies — punishable In his case
(because of his orevious burglary 
conviction) by th ree  15-year ana

I w ouldn't be able to explain lt,"  
he said finally, a tortured look In his 
eyes. "1 can 't find the words to 
explain it,"

In a pattern ' found In a large ' 
percentage of adults who sexually ■. three two-year prison terms, 
molest children, W.D, had himself _ Under. Alaska law, any sexual

’ penetration of a child by an adult — 
whether it was rape by a stranger or 
Jo-home Incest — takes the snme

_________  .____„  automatic penalty.!', ♦ .1
sexually mo W lr i^ h l ld r e n ^ j ic c o rd ^ .  Whr t h e r ^ ^  harmed the

live approval of presumptive sen­
tencing.

"It was necessary because we bad 
too many rapists that were getting 
very light sentences, getting back 
out on the street and raping again,"
Bames says. “A father that could 
rape a child In his own heme — and 
th a t’s w hat lt bolls down to — 
deserves w bal he gets."

The perception under Alaska law 
° '  L X X X " 8 n0 ilHerence between".,bee-n o(f by God. P o lled  
a child being lexualiy.nssaulted o u t - # - , . ,  .  . u i. i ,u  r i lk •• w t x a

really sad that we're going to have a 
house and he's not going to be there 
to share It." ■’

Over the summer, as L.D. scraped 
by and wrote letters to the prosecu­
to r pleading with him to drop the: 
case, W.D. became morose'' as he 
awaited trial a t the Cook Inlet Prexi- 
trial Facility. ' V

In a July Interview, He talked at 
'length about a vision tho t.h6 ' had 

- — ■■■* ' d h i



ace."
U nder questioning, 

fcssed to having sexus 
his daugh ter three 1

-r > his brother. . " ' • T '- “ n-'-*trre»whethemf w u T a p e q n tM i r e tU e r io ^ d e e m a ^ lu i t 'h e  geti." . . . i
W .D ^con- 't' That bro ther now I* Serving sever-Vvln-home Incest — . ta k ^ . l^ S ^ te id *  ^ r - T h e  jfsrw ptlon 'im der Altika’W? 

- i d w l t h .a l  life sentences in Louisiana for - automatic penally. ' ' I -*? of there being no difference between
In the sexually molesting children, accord- Whether W.D. actually harmed the a child being sexually assaulted out- 

>».- th e —4ng Strw iB .'i-«ao roej»,»Blah«Ml-fioL— glrlr-w hlhcr-heeougM -w unaaU new ^sldo-She . fareu ly -tfarMt-ns.insbla Ilia 
coupji lnsllta  that the Incidents w i t  11ns. w hether he would have ever had family (incest) ha* snge.ed and dls-
Isolated a d s , never to be repeated. , Whatever the reasons behind her sexual contact with the'ghlld,agaln,W ni)f«KM UD. xlnet ha^ husband‘s.»i>4 

j/T -  " T h e y 'r t  saying they don 't w in t 'l lf f  husband's actions, L.D. Insists that ' docs not m atter. "  ,'fl: >’ 7$  1 rest. ■ ‘ ' • ijn r ■
,-<fF to happen again, nnd In a year. It*  her child was not harmed. That has '  That rig id ity , w h e re 'th e  la w V ; L.D. Is a slender; sharp-featured-

", In a Ju ly  Interview, He •silted a* 
length about a vision that he had 
been cut olf by God. Police said hr 
was o suicide risk.
OrnnbHssg that l‘n itoh unitMtsH

to happen again." and In a year. It' her child waJ not harmed. That has 
never happened again." L.D. says, become her cry against the pros^cu- 
"So why are they locking him up for tlon of her hus'_ ind, a stand she took 
20 y ean  when we've proven we can shortly a fter W.D. was arrested last 
all live here together fo r a year f June and continues now, months 
w ithout lt happening?" -  J  after his sentencing.

That cuts to the heart of a cruclol "She (her daughter) d idn 't know lt 
question: Does the mandatory sen-' was wrong until we sot down and 
tenclug of W.D. needlessly destroy talked about It," L.D. says. "I Just 
his family, or Is lt the only way to tried to explain It w ithout putting 
protect his children from lu tu re  a*-’- any guilt on It." 
saults?  ̂ ? U' The child was only harmed, she

The question comes as the number says, when the state removed her 
of sexual offenses against children husband from the home and twice

T hat rig id ity ,
treats different kinds of actions w ith '  woman. She grew up In Homer and 
the same penalties, Is unacceptable, attended two years of college In 
according to Klehonl Collins, W.D.‘a rs  Idaho. where she studied phougra- 
attom ey. '  phy. She is harsh and assertive

"The" theory of pt •'ishmen! (his-, dur.ng Interviews. Her friends de- 
torlcaily) has gone from to hurt, to scribe her as having "a  lot of guf '
hold, to help." he says. Following 
that Idea, the Incarceration of W.D. 
should be aimed at his rehabilita­
tion.

"Let's assume that after 6 years o f ' 
being In prison and going through ' 
therapy. W.D. has corrected his prob-

Her letters to White, the prosea 
a re  grammatical and heat. .' 
w ritten In precise, upright strol 

In discussing the case, she t  
tcrly  m atter-of-Inct. crying 
when talking about her dau^' " 
and the hopeless frustration a t b i

has exploded Into a statewide opt- Interviewed the girl -  once by police 1cm. But he's still got 15 years to ’ , denied a chance to save her family,
deride. • and once before a grand jury. go." H-• " '^ J o  love him and he loves n

The number of prosecutions In-; "She was OK before they storied 
volvlng sexual offenses against ml-’ dragging her through all this gar- 
nors In Alaska has Jumped 560 per- bagc. but she Isn't now." L.D. says, 
cent In four years, from 52 during ' Whether that's  true Is difficult to 
1979-80 to 343 during 1933-84. accord- know, according to mental health 
lng to Department of Law statistics, experts.
Horctskl believes the number will "It would really be different In 
exceed 400 this year. each case," says Phillip Kaufman, an

"There seems to be two iactors 
feeding It," she says. "One, that 
there Is more of lt going on. and two, 
people are more likely to report It,” 

The Increase .tomes d esp ite  a 
steady toughening of penalties by- 
adding m andatory  m inim um  sen- 
tences — C3lled prcsumptlves — and 
vigilant prosecution ol offenders. 

Presum ptive sentencing m eant

Anchorage psychotherapist w ith the 
Human Relations Center.

The child could be "scarred for 
life" or little  traumatized, depending 
on the exact circumstances, he says.

But it is possible a child that 
young could have suffered the a c ts , 
w ith o u t psycho log ical damage," 
C cone says. ..

"The younger the child, the less

Valley businessman Robert Pon- j and he loves his kids." she says. " I  
tlus. a longtime friend of the coupler, wanted to work it out. I believe In 
also Is dismayed about the presump-.-, families. I believe In marriage. 1 
live sbntenclng. j  believe that there Isn't anything you

"It all the system Is trying to do Is can 't solve by silting down and 
match up the law with the c rim e....ta lk ing  about I t ." ' 
then all you need Is a computer," he ‘ But a fter she discovered the ln-t 
says. " P re su m p tiv e  sen tenc ing  cest, her husband became w ithdraw n;

W.D. faced 51 years in prison upon devasta ting  the  cf/ect of sexunl
conviction this fall of three counts of 
(irst-dcgrcc sexual assault and. three 
counts of sexual abuse ol a minor.

It was only White's decision to 
drop two ol the assault charges at 
the lest m lnute 'that gave W.D. a 21-

abuse." he says. With a 2W-year<Id, 
traum a could be non-existent, ho 
Says,

N onetheless, the effect on the 
child would worsen If nets were 
repented. If physical assault were

and would not ta lk  to her about lt.
"For n long time after It hap- 

pened. he had a hard time trying to 
have a good relationship with (our 
daughter) because be felt real bad 
about It,"  she says. "The only time 
we were able to sit down and talk  
about it was the night before i j  was 
arrested."

W.D. admitted that It was a long 
time before he could come .to grips 
with what had happened.

"It took me a long time to be able

year sentence and avoided a inonda-;, Involved. or If the father's reaction 
tory review of the sentence by a were gullt-Inden, Greene soys
three-judge panel.

O
L.D,, now 35. nnd W.D., now 28, 

met In Alaska In the late 70s while 
W.D. was still In the Army. A lter his 
discharge, he was arrested for bur­
glarizing a house and served o six- 
month sentence.

W.D. then attended the vocational 
center In Seward for a course In 
mechanics. The couple m arried and 
moved to the  M ntanuska-Susltna 
Valley, where W.D. got a Job w ith 
Knlk Towing & Wrecking. ’ _ _

According to L.D., they "squat- subject to further assaults." 
ted" for a while, then moved Into a In any case, White believes L.D. 
tra iler In the salvage yard, did nothing to mitigate additional

"Basically, wc lived on damn near harm to the child. White says she has 
nothing," W.D. said during an Inter- brought her daughter to court pre­
view last summer. "We ain’t got the ceedlngs when It w asn't necessary,

Both White and Horctskl acknowl­
edge that by prosecuting the case, 
the child could have been harmed 
further.

" I’m not saying the court process 
Is helpful to her," White says. “ It's  a 
necessary evil to protect her.

“ It's  really easy lor someone to 
say: 'My child Is traumatized by the 
legal justice  s y s te m . '"  H oretskl 
says.

doesn 't allow for justice and it, 
doesn't allow lor mercy.”

Presum ptive sentencing e lim i­
nates some degree of judicial flexi­
bility. agrees Judge Hanson, who 
supported the Idea but now tb lrk s  lt paay be wrong in some situatio:

"Am I frustrated In many, many 
cases because the sentence Is more 
than I would be giving?" he asks.
"The answer Is yes.

" I think in the case of the first- 
time offender, society would be bet- 
ler served If we could ta ilo r the to get close to my family," he said '
penalty lo the Individual." lest summer. " It took me over a year

That Idea 19 supported by counse- to be able to love them again, (o be
lors and other professionals . close to them ." ‘

"The length of the sentence should- L.D. says the family grew apart 
be tailored to the length of the 'a f te r  the Incident nnd began to utlcr- 
treatment for that person rather ly break down. Finally, she decided

I have no doubt In my mind at ' changed so people can get counseling 
all that It’s  less traum a to a child to 
go through the legal system than be

to seek counseling through Parents 
United, which specializes In Incest.

The group was glad to help. But 
under Alaska low lt and other such 
groups must report to police Immcdl- 
ntely II they hove cause to believe a 
child has been sc-xuo'ly assaulted 

" It 's  kind of a Ci ch-22 situation 
for a person who s in ts help and 
tu rns to any authc ity  fo r that
help," soys Clements, the executive

If they think they need It w ithout- director of Parents United. "That 
fear of going to ja il,"  she says. '-authority Is required by law to 

In her petition, she states th a lf  report the abuse."
"Incest should be regarded os n n ' ' For L.D.. the law became a trap:

than Just a blanket eight-year sen­
tence." says Ray Clements, executive 
director of Parents United, a non-

firofit group that works with famil­
ies coping with Incest.

Greene alto favors court-super­
vised treatment of offenders.

Not surprisingly, L.D. thinks It 
should go even further.

'I  t h l nk i  the law  should be

money to pay the rent."

Illness" and that "there should bo a 
maximum ti-o-year sentence arid 
mandatory counseling.”

"I don’t think I want the sexual

"Things were never real good for putting her father In jail 
them ," said Frank Mcrrigan, W.D.'s L.D., on the other hand, Insists 
supervisor at the yard. "There was she has always told the girl It wasn't 
never any real future for thein." her fault. She says behavior changes 

W.D, worked a t the yard for four and regression occurred only after 
years as a parts mon. go-fer and W.D, was arrested

and openly accused the child o f . .assault laws changed but I do w ant
the Incest laws changed because 
they're dealing with families," she 
says. "There Is nothing the same 
between Incest and sexual assault 
except maybe the act Itself."

she couldn't get counseling w ithout 
sending her husband to jail.

She rejected Parents United and 
refused to ta lk  to a police officer 
who was sent to talk  to her. For lack 
of evidence, the Investigation was 
dropped.

As w inter passed Into spring, life 
In the family began to Improve, L.D. 
says. W.D. began to Interact with his

mechanic, [n his testimony at W.D.'s 
sentencing, yard owner David Webs­
ter said he was "a good hard work­
er" who nlwnys tried to provide for

In a legal sense, the argument Is 
academic. Even If the child had 
suffered no harm, It would m ake no 
H

But the strict penalties were crcnt- children and she began to have hope, 
ed to protect the public against light During that period, L.D. tcld a 
sentencing and to stop sexunl n>- neighbor about the assaults and 
saults and sexual abuse of children, whni she had done about them.

be Eblr to corroborata h rt confession 
with further evidence;'he nnd*W» 
attorney took the c a s e 'to  tr ia l 'lh  
September. Using testimony by L-D. 
and a neighbor. White was able to 
support the confession without hav 
lng the victim testify. A jury found 
him guilty of all charges.;

A psychological report on W.D.. 
.complied for sentencing, painted a 
nlcture of severe e-nottonol problem? 
-  a picture L.D. angrily  denounces 
t his sentencing, W.D. lectured tho  

ourtroom on the apocalypse and 
Ikencd Anchorage and Fairbanks tc 

Sodom nnd Gomorrah.
L.L listened from the front btnch 

of the courtroom, where she sat wltl 
her children, nursing the couple's J 
day-old baby.

The treatment of the cpuple. soy 
White and others, was an effort by 
the system to balance the safety ol 
the child with the needs of the 
family nnd the accused.

"Somebody has an obligation tr 
help those who can 't help them 
selves." White says. "If you re golnf 
to have to err one way or Another, li 
seems to me the best way to err Is 
for the safety of children, to stop the 
cycle ol sexual abuse right then and 
there.” • |j

New legislation to help insulate 
child victims from the Justice systen 
Is now being w ritten. Horetskl says 
A proposal In the last session of the 
legislature would have allowed hc-nr 
say evidence rather than direct testi 
mony by victims lo be admitted 
before grand Juries. \ '

Ad for presum ptive sentences 
Horetskl soys public sentiment one 
political reality likely will keej 
them In place. - 7\

According to L.D., that reality 1 
ethically wrong. '

"1 do th ink  (sexual abuse Is 
wrong," she says. "B ut I feel like I 
should be up to the family lo pres 
charges, and 1 think that coumelin 
should be made available withoi 
having to have It reported o t have t 
press charges "

From the ordeal, L.D. has sa 
voged some hope for the future. He 
house furnished, she wants to cam 
|lvlng by babysitting there.

She also hopes people' will flgfc 
the system that she feels doomed fit" 
husband. If she can sell her land, sb 
wants (o mount a petition drive op.

fi»rsunde legislators to  change tl 
bw s . She has already met with son 

Mot-Su leg is la to rs  to  plead h 
cause.

But for L.D.. whose three chlldr 
will be grown when their father 
released from prison, the over.' 
lesson has been plain.



Prosecutors don’t want child rape law softened
AMOdtlCd PrM ,£)

Attorney General Hal Brown's 
statem ents that he m ay seek leg­
islation to reduce jail term s for 

v> . , first-time child sex  offenders 
have infuriated

Brown assum ed the state’s 
top law enforcement job after a 
stint as a prosecutor followed by 
a decade as a defense attorney. 

u  He used the word ‘‘hysteria" to 
prosecutors in y describe the mentality of som e

• - V j  the Anchorage district attorney’s  i5, police and prosecutors handling 
i  l o  'office. child sex  crim es

Brown said Friday he may  
"C^-'seek a new law to change the 

eight-year sentence now re- 
J; j j - t  quired for first-degree sexual as- 

t sauJt of a child. The charge re- J* 
quires penetration.

^  ‘‘There are degrees of serious-1 !
I • £ .  n ess within the offense,” B row n: f mandatory sentencing for som e  
} — -.said. “I am  a firm believer in the crim es, such people, frequently 
7 : ^general principle that the penalty received suspended sentences, 

‘̂ should be tailored to fit the o f - h e  said. ,,v. ;>
l i e n s e  and the person.’?;,,*. . -v. -i “W e. are resolute,**^ saidy S A A '.i& i A / .' • v- * , »;■

But Anchorage District Attor­
ney Victor Krumm said he dis­
agrees with his boss.

‘‘Anyone who penetrates any 
child deserves to go to jail for 
eight years or more,” he said. 
Prior to state’s  adoption of

I

Krumm said. "What that eight- Dan Hickey, the state cl 
year sentence does is give her prosecutor leaving his job at 
time to grow up to an age where end of the month after b 
she can defend herself,” ho said, k fired by Brown, said he stro 

Under the state’s presumptive) opposes abolishing the presi I 
sentencing law, the eight-year] tive sentence. I
jail term  is automatic in the av -| . However, Hickey said, he 
erage case, but a judge can re-* in the past proposed creatu 
duce the sentence to four years if new category for first-offen 
he finds mitigating factors or in-? charged with digital penetrcj 
crease the term if the case  in-.v only, which would carry a 
eludes aggravating factors. $ year mandated sentence.

Brown said changes in the lawV “I’m talking about nuan| 
could include simply reducing- further refinement of the 

About 20 percent of the cases ; ■ the eight years now required, or] tern, not scrapping the presi I 
now handled by K nim m ’s office broadening th e  number of m iti-/ tive sentence,” said Hickey, | 
are child sex  abuse cases, most ^  gafing factors that judges are al-g-: authored the presumptive 
of them incest. * r#  ,.&£.■*_ ■ * | lowed to consider when deciding^: tencing law.

The average victim  1 is ,? b e-i# ;whether to give a first-offender a |^ j^  ie|«p -
tween 7 a n d .1 0 : years of; a g e ,^ le s s e r te r m . -Jif&S YAU33b-($Vb

Krum m .-"W e are determined. 
We are not hysterical. The one 
thing we know about people who 
rape children is that they are re­
cidivists. They rape many chil­
dren many times."

D efense attorneys and som e ■ 
state social workers have argued 
that sex  offenders, particularly 
in cases of incest involving the. 
father, have a treatable sickness 
that cannot be effectively  
treated by locking offenders up 
for long term s in prison.

—


