
A J j / v o i m  j L i C i i i i o m i u M .  b u f i r i i i i r . i ! .  r  _l j l . i l o  i ^ o j “ i ? o o

4031 SJOD MAGISTRATES/CONDUCT V



A. What s h o u l d  M a g i s t r a t e  Brown do?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  Brown g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

4n M a g i s t r a t e  W h i t e  i s  t h e  o n l y  c o u r t  e m p l o y e e  i n  h e r  c o u r t .  
She h a s  f a l l e n  f a r  b e h i n d  i n  h e r  p a p e r w o r k .  She  h a s  n o t  
s e n t  i n  j u d g m e n t s  i n  f o u r  m o n t h s .  She h a s  n o t  f i l e d  
r e c e n t  f o r m s  r e c e i v e d  f ro m  t h e  A l a s k a  C o u r t  S y s t e m .  I n  
t h e  l a s t  y e a r ,  s h e  h a s  n o t  f i l e d  new p a g e s  i n  h e r  c o p i e s  
o f  t h e  A l a s k a  S t a t u t e s ,  A l a s k a  R u l e s  o f  C o u r t ,  o r  t h e  
A l a s k a  A d m i n i s t r a t i v e  C o d e .  H o w e v e r ,  M a g i s t r a t e  W h i t e  
h o l d s  a l l  c o u r t  p r o c e e d i n g s  p r o m p t l y .

A. I s  M a g i s t r a t e  W h i t e  d o i n g  h e r  j o b  p r o p e r l y ?  I f  s o ,  
why? I f  n o t ,  why n o t ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  W h i t e  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

5 .  F i s h i n g  s e a s o n  h a s  a r r i v e d .  M a g i s t r a t e  H en ry  i s  b u s y  
f i s h i n g ,  b u t  s t i l l  w o r k s  t h r e e  h o u r s  a  d a y  a s  a  
m a g i s t r a t e .  M a g i s t r a t e  H en ry  i s  h a v i n g  d i f f i c u l t y  w i t h  
h i s  a r r a i g n m e n t s  and  t r i a l s  b e c a u s e  some o f  t h e  w i t n e s s e s  
a r e  a t  f i s h  camp.

A. What s h o u l d  M a g i s t r a t e  H e n ry  do  i f  t h e  d e f e n d a n t  i s  
i n  c u s t o d y ?

B. What s h o u l d  M a g i s t r a t e  H e n ry  do  i f  t h e  d e f e n d a n t  i s  
n o t  i n  c u s t o d y ?

C.  W hich  c a n o n  g i v e s  M a g i s t r a t e  H e n ry  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

6 .  M a g i s t r a t e  H e n ry  i s  i n  a co m m u n i ty  w h e r e  t h e r e  i s  a  g r e a t  
d e a l  o f  c o m m e r c i a l  f i s h i n g .  A d e f e n d a n t  c h a r g e d  w i t h  
v i o l a t i o n s  u n d e r  F i s h  a n d  Game r e g u l a t i o n s  i s  b r o u g h t  
b e f o r e  M a g i s t r a t e  H en ry  f o r  a r r a i g n m e n t .  The d e f e n d a n t ,  
T e r r y  T r o u t ,  i s  b r o u g h t  b e f o r e  t h e  m a g i s t r a t e  a n d  y e l l s  
a t  t h e  p o l i c e m a n .  He i s  r u d e  a n d  s w e a r s .
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A. What s h o u l d  M a g i s t r a t e  H e n ry  t e l l  d e f e n d a n t  T e r r y  
T r o u t ?

B. Which  c a n o n s  g i v e  M a g i s t r a t e  H en ry  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

7 .  Mery G r e e n  h a s  f i l e d  a  p e t i t i o n  f o r  an  e m e r g e n c y  
i n j u n c t i o n  i n  a  d o m e s t i c  v i o l e n c e  a c t i o n .  A r e p o r t e r  
f ro m  t h e  T u n d r a  T im es  comes i n t o  t h e  c o u r t  an d  w a n t 6? t o  
l i s t e n  t o  Ms. G r e e n ' s  h e a r i n g .

A. S h o u l d  che  m a g i s t r a t e  a l l o w  t h e  r e p o r t e r  f ro m  t h e  
T u n d r a  T im es t o  l i s t e n  t o  Ms. G r e e n ' s  d o m e s t i c  
v i o l e n c e  h e u r i n g ?

B. W hich  c a n o n  g i v e s  t h e  m a g i s t r a t e  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

C. A t  w h i c h  t y p e  o f  c o u r t  p r o c e e d i n g s  i s  b r o a d c a s t i n g ,  
t e l e v i s i n g ,  r e c o r d i n g ,  o r  t a k i n g  s t i l l  p h o t o g r a p h s  
b y  a n y o n e  o t h e r  t h a n  c o u r t  p e r s o n n e l  f o r b i d d e n ?

D. W hich  c a n o n  g i v e s  a  m a g i s t r a t e  g u i d a n c e  a b o u t  t h e  
b r o a d c a s t i n g ,  t e l e v i s i n g ,  r e c o r d i n g ,  o r  t a k i n g  s t i l l  
p h o t o g r a p h s  by  a n y o n e  o t h e r  t h a n  c o u r t  p e r s o n n e l  
d u r i n g  c o u r t  p r o c e e d i n g s ?

8 .  M a g i s t r a t e  Duke h a s  j u s t  b e e n  a p p o i n t e d .  He r e c o g n i z e s  
t h a t  h e  m u s t  c o n d u c t  h i m s e l f  i n  a  m a n n e r  t h a t  p r o m o t e s  
p u b l i c  c o n f i d e n c e  i n  t h e  i n t e g r i t y  a n d  i m p a r t i a l i t y  o f  
t h e  j u d i c i a r y .  S t i l l ,  M a g i s t r a t e  Duke l i k e s  t o  smoke 
m a r i j u a n a .  He w a n t s  t o  g e t  some m a r i j u a n a  p l a n t s ,  g row  
m a r i j u a n a  a n d ,  i f  t h e  c r o p  i s  g o o d ,  s e l l  i t  t o  h i s  
f r i e n d s .

A. S h o u l d  M a g i s t r a t e  Duke go  a h e a d  w i t h  h i s  p l a n  t o  
g row  m a r i j u a n a  a n d  s e l l  i t  t o  h i s  f r i e n d s ?  I f  s o ,  
why? I f  n o t ,  why n o t ?
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B. Which two canons give Magistrate Duke guidance in
this situation?

9 .  M a g i s t r a t e  W h i t e  i s  v e r y  f a r  b e h i n d  i n  h e r  p a p e r w o r k .  
H e r  p r e s i d i n g  j u d g e  h a s  g i v e n  h e r  p e r m i s s i o n  t o  h i r e  a  
c l e r k  f o r  two w e ek s  t o  h e l p  w i t h  t h e  b a c k  f i l i n g .  
M a g i s t r a t e  W h i t e ' s  b e s t  f r i e n d  a p p l i e s  f o r  t h e  tw o - w e e k  
j o b .

A. S h o u l d  M a g i s t r a t e  W h i t e  h i r e  h e r  b e s t  f r i e n d ?  I f  
s o ,  why? I f  n o t ,  why n o t ?

B. Which two c a n o n s  g i v e  M a g i s t r a t e  W h i t e  g u i d a n c e  i n  
t h i s  s i t u a t i o n ?

1 0 .  M a g i s t r a t e  M a r t i n  i s  i n  t h e  c o m m u n i ty  s t o r e ,  w a i t i n g  i n  
l i n e  t o  buy  g r o c e r i e s .  The c a s h i e r  s a y s ,  "H ey ,  w h a t  do 
y ou  t h i n k  a b o u t  B i l l y  Bad Guy b e i n g  i n  j a i l ?  Do you  
t h i n k  t h e  A n c h o r a g e  c o u r t  w i l l  p u t  h im  away l i k e  h e  
d e s e r v e s ? "

A. Can M a g i s t r a t e  M a r t i n  s a y  w h a t  h e  t h i n k s ?  I f  s o ,  
why? I f  n o t ,  why n o t ?

B. Which c a n o n  g i v e s  M a g i s t r a t e  M a r t i n  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

1 1 .  Assume t h e  same f a c t s  a s  Q u e s t i o n  1 0 .  M a g i s t r a t e  
M a r t i n ' s  p a r t - t i m e  c l e r k ,  C l a u d e  K l e r k ,  i s  a l s o  i n  l i n e .  
When C l a u d e  K l e r k  h e a r s  t h e  c a s h i e r ' s  q u e s t i o n ,  he  p e r k s  
u p .  B e f o r e  M a g i s t r a t e  M a r t i n  c a n  s a y  a  w o r d ,  C l a u d e  
K l e r k  s a y s ,  " Y e a h ,  t h a t  guy  h a s  q u i t e  a  r e c o r d  on h im .  I  
h o p e  t h e  A n c n o r a g e  j u d g e  p u t s  B i l l y  Bad Guy away f o r  
l i f e . "

A. Was C l a u d e  K l e r k ' s  comment p r o p e r ?  I f  s o ,  why? I f  
n o t ,  why n o t ?
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B. W h a t ,  i f  a n y t h i n g ,  s h o u l d  M a g i s t r a t e  M a r t i n  s a y  o r  
do  t o  C l a u d e  K l e r k ?

C.  W hich  c a n o n  g i v e s  M a g i s t r a t e  M a r t i n  g u i d a n c e  on 
w h e t h e r  c o u r t  e m p l o y e e s  s h o u l d  comment p u b l i c l y  on  
p r o c e e d i n g s  i n  any  c o u r t ?

D. D e f i n e  " a b s t a i n . "

E.  D e f i n e  " a b s t e n t i o n . "

1 2 .  M a g i s t r a t e  Sa lm on  w o r k s  a s  a  m a g i s t r a t e  f i f t e e n  , r s  
e a c h  w e e k .  He a l s o  owns a  c o m m e r c i a l  f i s h i n g  b o a t .  
D u r i n g  t h e  summ er ,  M a g i s t r a t e  Sa lm on  w o rk s  l o n g  h o u r s  
p r o c e s s i n g  f i s h  w h i c h  a  c r e w  c a t c h e s  t o r  h im .  One d a y  i n  
J u l y  two c r e w  members  s a y  t h e y  a r e  s i c k  a n d  c a n ' t  go o u t  
i n  t h e  b o a t .  M a g i s t r a t e  Sa lm on  t h i n k s  he  shou*Ld go o u t  
on  t h e  b o a t .  Then  h e  r e m e m b e rs  t h a t  h e  h a s  s c h e d u l e d  a 
f e l o n y  f i r s t  a p p e a r a n c e  h e a r i n g ,  an  a r r a i g n m e n t ,  a n d  a  
p r e s u m p t i v e  d e a t h  h e a r i n g  f o r  t h a t  same a f t e r n o o n .  He i s  
w o r r i e d  a b o u t  l o s i n g  money a n d  a l s o  w o r r i e d  a b o u t  n o t  
d o i n g  h i s  j o b  a s  m a g i s t r a t e  p r o p e r l y .

A. S h o u l d  M a g i s t r a t e  Sa lm on  go  f i s n i n g  o r  s t a y  a t  home 
f o r  t h e  c o u r t  p r o c e e d i n g s ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  Sa lm on  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

1 3 .  F e l i x  F r i e n d  h a s  known M a g i s t r a t e  C a r i n g  f o r  m any,  many 
y e a r s .  F e l i x  F r i e n d  h a s  d e c i d e d  t o  r u n  f o r  c i t y  c o u n c i l .  
F e l i x  F r i e n d  i s  a l s o  b a c k i n g  G a ry  G o v e r n o r  i n  A l a s k a ' s  
g u b e r n a t o r i a l  e l e c t i o n .  F e l i x  g o e s  t o  M a g i s t r a t e  C a r i n g  
a n d  a s k s  i f  M a g i s t r a t e  C a r i n g  c a n  p u t  up  a  s i g n  f o r  
F r i e n d  a n d  G o v e r n o r  on  t h e  s i d e  o f  h i s  h o u s e  a n d  i n  h i s  
o f f i c e .

A. Can M a g i s t r a t e  C a r i n g  p u t  up  a s i g n  f o r  F e l i x  a n d  
G o v e r n o r  on t h e  s i d e  o f  h i s  h o u s e ?  I f  s o ,  why? I f  
n o t ,  why n o t ?
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B. Can M a g i s t r a t e  C a r i n g  p u t  up a  s i g n  f o r  F e l i x  and  
G o v e r n o r  i n  h i s  o f f i c e ?  I f  s o ,  why? I f  n o t ,  why 
n o t ?

C. Which  c a n o n  g i v e s  M a g i s t r a t e  C a r i n g  g u i d a n c e  i n  
q u e s t i o n s  13A and  13B?

D. Can M a g i s t r a t e  C a r i n g  c o l l e c t  money f o r  F r i e n d ' s  
c a m p a i g n ?  Which c a n o n  g i v e s  M a g i s t r a t e  C a r i n g  
g u i d a n c e  i n  t h i s  s i t u a t i o n ?

1 4 .  F e l i x  F r i e n d  g o e s  t o  t a l k  w i t h  M a g i s t r a t e  C a r i n g .  F e l i x  
r e m i n d s  C h a r l i e  C a r i n g  t h a t  t h e  two men h a v e  b e e n  f r i e n d s  
f o r  f i f t e e n  y e a r s .  F e l i x  s a y s  h e  w a n t s  C h a r l i e  C a r i n g  t o  
go  t o  a  p o t l a t c h  w h e r e  money w i l l  b e  c o l l e c t e d  f o r  h i s  
c a m p a i g n .

A. Can M a g i s t r a t e  C h a r l i e  C a r i n g  b u y  a  t i c k e t  an d  go  t o  
t h e  p o l i t i c a l  d i n n e r  b e i n g  g i v e n  f o r  F r i e n d ?  I f  s o ,  
why? I f  n o t ,  why n o t ?

B. Which  two c a n o n s  g i v e  M a g i s t r a t e  C a r i n g  g u i d a n c e  i n  
t h i s  s i t u a t i o n ?

1 5 .  M a g i s t r a t e  F r a n k f u r t e r  h a s  b e e n  a s k e d  by  t h e  H ot  Dog 
P a r t y  o f  A l a s k a  t o  r u n  f o r  t h e  A l a s k a  S t a t e  L e g i s l a t u r e .

A. Can M a g i s t r a t e  F r a n k f u r t e r  r u n  f o r  p u b l i c  o f f i c e  
w h i l e  he  i s  a  m a g i s t r a t e ?  I f  s o ,  why? I f  n o t ,  why 
n o t ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  F r a n k f u r t e r  g u i d a n c e  i n  
t h i s  s i t u a t i o n ?
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16 .  M a g i s t r a t e  B r a n d e i s  h a s  b e e n  w o r k i n g  w i t h  a  j u d g e s '  
c o m m i t t e e  t o  come up  w i t h  new s e n t e n c i n g  g u i d e l i n e s .  The 
S e n a t e  J u d i c i a r y  C o m m i t t e e  c a l l s  M a g i s t r a t e  B r a n d e i s  t o  
a s k  h im  t o  come t o  J u n e a u  t o  t e s t i f y  i n  h e a r i n g s  b e f o r e  
t h e  A l a s k a  S t a t e  L e g i s l a t u r e .

A. I s  i t  p r o p e r  f o r  M a g i s t r a t e  B r a n d e i s  t o  t e s t i f y  on 
b e h a l f  o f  t h e  j u d g e s '  c o m m i t t e e  on  s e n t e n c i n g  b e f o r e  
t h e  A l a s k a  S t a t e  L e g i s l a t u r e ?  I f  s o ,  why? I f  n o t ,  
why n o t ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  B r a n d e i s  g u i d a n c e  i n  
t h i s  s i t u a t i o n ?

C. b r a n d e i s  i s  o f f e r e d  $ 1 0 , 0 0 0  p e r  d a y  f o r  e a c h  d a y  he  
t e s t i f i e s  o r  i s  i n  J u n e a u .  Can M a g i s t r a t e  B r a n d e i s  
a c c e p t  t h e  $ 1 0 , 0 0 0  p e r  d a y  f e e ?  I f  s o ,  why? I f  
n o t ,  why n o t ?

D. Which  c a n o n  g i v e s  M a g i s t r a t e  B r a n d e i s  g u i d a n c e  a b o u t  
w h a t  p a y  ( c o m p e n s a t i o n )  h e  c a n  r e c e i v e  f o r  s e r v i c e s  
r e n d e r e d ?

E.  The S e n a t e  J u d i c i a r y  C o m m i t t e e  a l s o  o f f e r s  
M a g i s t r a t e  B r a n d e i s  p e r  d i e m  o f  $500 p e r  d a y  w h i l e  
h e  i s  i n  J u n e a u .  S h o u l d  M a g i s t r a t e  B r a n d e i s  a c c e p t  
t h e  p e r  d iem ?  I f  s o ,  why? I f  n o t ,  why n o t ?

F .  Which  c a n o n  g i v e s  M a g i s t r a t e  B r a n d e i s  g u i d a n c e  a b o u t  
how much p e r  d ie m  o r  e x p e n s e  money i s  p e r m i t t e d ?

1 7 .  M a g i s t r a t e  Sa lm on  r u n s  a c o m m e r c i a l  f i s h i n g  b o a t  i n  t h e  
summer .  He a l s o  p r o c e s s e s  a l l  f i s h  c a u g h t  f ro m  t h e  b o a t .
One o f  t h e  f i s h  b u y e r s ,  H a r r y  F i s h i e ,  v i s i t s  M a g i s t r a t e
S a lm o n  i n  h i s  o f f i c e  an d  s a y s ,  "H ey ,  S a lm o n ,  b a c a u s e  y o u  
a r e  t h e  m a g i s t r a t e  i n  t h i s  p l a c e ,  I  am g o i n g  t o  o f f e r  you  
t e n  c e n t s  m ore  p e r  p o u n d  on  y o u r  f i s h  t h a n  t h e  o t h e r  g u y s  
g e t . "

A. S h o u l d  M a g i s t r a t e  Sa lm on  a c c e p t  H a r r y  F i s h i e ' s  o f f e r
on  t h e  f i s h :  I f  s o ,  why? I f  n o t ,  why n o t ?
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B. Which canon gives Magistrate Salmon guidance in this
situation?

C. D e f i n e  " r e f r a i n  f r o m . "

D. M a g i s t r a t e  Sa lm on  h e a r d  a  c a s e  i n  w h i c h  h e  l e a r n e d  
t h a t  F i s h i e ' s  company w as  g o i n g  b r o k e  a n d  t h a t  t h e  
Happy H e r r i n g  Company g a v e  t h e  b e s t  d e a l s .  Can 
M a g i s t r a t e  Sa lm on  u s e  t h a t  i n f o r m a t i o n  by g o i n g  t o  
t h e  Happy H e r r i n g  Company t o  o f f e r  th e m  t h e  f i s h  he  
c a t c h e s ?  I f  s o ,  why? I f  * o t ,  why n o t ?

E.  W hich  c a n o n  g i v e s  M a g i s t r a t e  Sa lm on  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

F .  F e l i c i a  Foxe  an d  M a g i s t r a t e  S a lm on  a r e  d i s c u s s i n g  
f i s h  p r i c e s  o v e r  t e a  a t  t h e  l o d g e .  Ms. Foxe  
s u g g e s t s  t h a t  M a g i s t r a t e  Sa lm on go  up t o  t h e  Homely 
H a l i b u t  Company t o  t r y  t o  s e l l  h i s  f i s h .  I s  i t  
p r o p e r  f o r  M a g i s t r a t e  Sa lm on t o  a c t  on  Ms. F o x e ' s 
s u g g e s t i o n ?  I f  s o ,  why? I f  n o t ,  why n o t ?

1 8 .  M a g i s t r a t e  Kanuk i s  b i l i n g u a l ,  s p e a k i n g  f l u e n t  Y u p ' i k  and  
E n g l i s h .  She  h a s  b e e n  a s k e d  b y  t h e  l o c a l  h i g h  s c h o o l  t o  
t e a c h  Y u p ' i k .  She h a s  a l s o  b e e n  a s k e d  t o  t e a c h  
t r a d i t i o n a l  b a s k e t  w e a v i n g  t o  t h e  h i g h  s c h o o l  g i r l s .

A. S h o u l d  M a g i s t r a t e  Kanuk a c c e p t  t h e  j o b  t e a c h i n g  
Y u p ' i k  a n d  t r a d i t i o n a l  b a s k e t  w e a v i n g ?  I f  s o ,  why? 
I f  n o t ,  why n o t ?

B. Which c a n o n  g i v e s  M a g i s t r a t e  Kanuk g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

C. D e f i n e  " a v o c a t i o n . "

1 9 .  M a g i s t r a t e  B e l l  r e c e i v e s  a  t e l e p h o n e  c a l l  f ro m  H a r r y  
H o r r i b l e .  Mr. H o r r i b l e  l i v e s  i n  a  n e i g h b o r i n g  co m m u n i ty .  
Mr. H o r r i b l e  i s  t h e  d e f e n d a n t  i n  a  r a p e  c a s e .  He i s  
t r y i n g  t o  f i n d  p e o p l e  who w i l l  t e s t i f y  a t  t h e  r a p e  t r i a l .
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Mr.  H o r r i b l e  a s k s  M a g i s t r a t e  B e l l  i f  s h e  w i l l  t e s t i f y  
a b o u t  h i s  c h a r a c t e r .  M a g i s t r a t e  B e l l  s a y s  s h e  w i l l  t h i n k  
a b o u t  i t .

A. S h o u l d  M a g i s t r a t e  B e l l  t e s t i f y  a s  a  c h a r a c t e r
w i t n e s s  f o r  H a r r y  H o r r i b l e  a t  t h e  r a p e  t r i a l ?  I f  
s o ,  why? I f  n o t ,  why n o t ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  B e l l  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

2 0 .  M a g i s t r a t e  Moore  w e n t  i n t o  h i s  o f f i c e  o n c e  m o r n i n g  an d  
f o u n d  a  w h a l e b o n e  s p i r i t  m ask  Mary M u f f e t  h a d  l e f t  h im  a s  
a g i f t .  The s p i r i t  mask  i s  o f  a  f i n e  q u a l i t y  an d  w o r t h  a 
g r e a t  d e a l  o f  m oney .  Ms. M u f f e t ' s  s o n  h a s  a  t r i a l  
s c h e d u l e d  b e f o r e  M a g i s t r a t e  Moore  i n  a  few w e e k s .

A. S h o u l d  M a g i s t r a t e  Moore  a c c e p t  t h e  w h a l e b o n e  s p i r i t  
mask  f ro m  Ms. M u f f e t ?  I f  s o ,  why? I f  n o t ,  why n o t ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  Moore  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

2 1 .  M a g i s t r a t e  Sa lm on  n e e d s  a b a n k  l o a n  t o  f i x  h i s  c o m m e r c i a l  
f i s h i n g  b o a t  f o r  t h e  f i s h i n g  s e a s o n .  He c a l l s  t h e  b a n k  
a n d  a s k s  th e m  i f  h e  c a n  g e t  a l o a n .  Bobby B a n k e r  s a y s ,  
" F o r  y o u ,  a n y t h i n g .  I ' l l  a l s o  c h e c k  t o  s e e  i f  we c a n  g e t  
yo u  b e t t e r  t e r m s  t h a n  m o s t  o f  o u r  b o r r o w e r s  g e t . "

A. May a  m a g i s t r a t e  o r  j u d g e  b o r r o w  money?

B. I f  Bobby B a n k e r  i s  a b l e  t o  g e t  b e t t e r  t e r m s  f o r  
M a g i s t r a t e  Sa lm on  t h a n  o t h e r  b o r r o w e r s  r e c e i v e ,  
s h o u l d  M a g i s t r a t e  Sa lm on  b o r r o w  money a t  a  l e s s e r  
i n t e r e s t  r a t e  t h a n  t h e  b a n k ' s  o t h e r  b o r r o w e r s ?

C. W hat  a r e  t h e  t e r m s  s u g g e s t e d  by  t h e  Code o f  J u d i c i a l  
C o n d u c t  i f  a j u d g e  b o r r o w s  money?
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D. W hich  c a n o n  g i v e s  g u i d a n c e  on  t h e  s t a n d a r d s  f o r  
l o a n s  by  j u d g e s ?

2 2 .  M a g i s t r a t e  Brown an d  h e r  f a m i l y  a r e  i n v i t e d  t o  d i n n e r  by 
f r i e n d s .

A. I s  i t  p r o p e r  f o r  M a g i s t r a t e  Brown an d  h e r  f a m i l y  t o  
go  t o  d i n n e r  a t  a f r i e n d ' s  h o u s e ?

B. W hich  c a n o n  g i v e s  a j u d g e  a n d  h i s  f a m i l y  g u i d a n c e  
a b o u t  w h a t  h o s p i t a l i t y  s h o u l d  b e  a c c e p t e d ?

2 3 .  M a g i s t r a t e  B r o w n ' s  s o n  s t i l l  l i v e s  a t  home,  b u t  i s  
g e t t i n g  m a r r i e d  s o o n .  As s o o n  a s  t h e  d a t e  o f  t h e  w e d d in g  
i s  a n n o u n c e d ,  g i f t s  f ro m  f r i e n d s  s t a r t  a r r i v i n g .

A. May M a g i s t r a t e  B r o w n ' s  so n  a n d  w i f e - t o - b e  a c c e p t  t h e  
w e d d i n g  g i f t s  f ro m  t h e i r  f r i e n d s ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  Brown a n d  h e r  s o n  
g u i d a n c e  a b o u t  a c c e p t i n g  g i f t s ?

C. M a g i s t r a t e  B r o w n ' s  s o n ,  on t h e  same t e r m s  a s  a l l
o t h e r  a p p l i c a n t s ,  a p p l i e d  f o r  a n d  r e c e i v e d  a
s c h o l a r s h i p  f ro m  t h e  U n i v e r s i t y  o f  A l a s k a .  May t h e  
s o n  a c c e p t  t h e  s c h o l a r s h i p ?  I f  s o ,  why? I f  n o t ,
why n o t ?

D. W hich  c a n o n  g i v e s  M a g i s t r a t e  Brown an d  h e r  s o n  
g u i d a n c e  a b o u t  w h e t h e r  t h e  s c h o l a r s h i p  s h o u l d  b e  
a c c e p t e d ?

2 4 .  A f r i e n d  g i v e s  M a g i s t r a t e  Brown a $500 g i f t  c e r t i f i c a t e  
w h i c h  c a n  b e  u s e d  a t  a  g r o c e r y  s t o r e  i n  A n c h o r a g e .  The 
f r i e n d  t e l l s  M a g i s t r a t e  Brown t h a t  t h e  g i f t  c e r t i f i c a t e  
i s  t o  h e l p  b u y  f o o d  f o r  h e r  s o n ' s  w e d d i n g .
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A. May M a g i s t r a t e  Brown a c c e p t  t h e  g i f t  c e r t i f i c a t e ?  
I f  s o ,  why? I f  n o t ,  why n o t ?

B. W hat  i s  t h e  t e s t  a s  t o  w h e t h e r  o r  n o t  t h e  $500 g i f t  
c e r t i f i c a t e  s h o u l d  b e  a c c e p t e d ?

C. I f  M a g i s t r a t e  Brown i s  a  f u l l - t i m e  m a g i s t r a t e ,  d o e s  
s h e  n e e d  t o  make a r e p o r t  o f  t h e  g i f t  t o  t h e  
A d m i n i s t r a t i v e  D i r e c t o r  o f  t h e  A l a s k a  C o u r t  S y s te m ?  
I f  s o ,  why? I f  n o t ,  why n o t ?

D. W hich  two c a n o n s  a n d  s e c t i o n s  o f  t h e  Code o f
J u d i c i a l  C o n d u c t  g i v e  g u i d a n c e  a b o u t  g i f t s  t o
m a g i s t r a t e s  a n d  t h e i r  f a m i l y  members  and  t h e
r e p o r t i n g  o f  t h o s e  g i f t s ?

2 5 .  M a g i s t r a t e  Sa lmon g o t  t h e  l o a n  t o  f i x  h i s  c o m m e r c i a l  
f i s h i n g  b o a t .  Two c r e w  m em bers  h a v e  q u i t .  M a g i s t r a t e  
Sa lm on  w o r k s  s i x t y  h o u r s  a  week  on  t h e  f i s h i n g  b o a t  and  
h a s  l i t t l e  t i m e  f o r  h i s  m a g i s t r a t e  d u t i e s .  He i s  d o i n g  
a r r a i g n m e n t s  a t  m i d n i g h t  a n d  1 : 0 0  a . m .

A. Does  t h e  c o m m e r c i a l  f i s h i n g  i n t e r f e r e  w i t h  t h e  
p e r f o r m a n c e  o f  M a g i s t r a t e  S a l m o n ’ s j u d i c i a l  d u t i e s ?

B. What i s  M a g i s t r a t e  S a l m o n ' s  f i r s t  p r i o r i t y ?

C. W hich  two c a n o n s  g i v e  M a g i s t r a t e  Sa lm on  g u i d a n c e  i n  
t h i s  s i t u a t i o n ?

2 6 .  M a g i s t r a t e  S l i c k  h a s  b e e n  a member  o f  t h e  Akpak S e a r c h  
an d  R e s c u e  S o c i e t y ,  n o t  c o n d u c t e d  f o r  p r o f i t ,  f o r  
e i g h t e e n  y e a r s .  I n  t h a t  t i m e  M a g i s t r a t e  S l i c k  h a s  b e e n  a  
d i r e c t o r  an d  o f f i c e r  o f  t h e  n o n p r o f i t  o r g a n i z a t i o n .  
R e c e n t l y ,  s h e  was  a s k e d  t o  r a i s e  money f o r  t h e  Akpak 
S e a r c h  a n d  R e s c u e  S o c i e t y .
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A. Was i t  p r o p e r  f o r  M a g i s t r a t e  S l i c k  t o  b e  a  d i r e c t o r  
a n d  a n  o f f i c e r  o f  t h e  Akpak S e a r c h  a n d  R e s c u e  
S o c i e t y  v / h i l e  s h e  was  a  m a g i s t r a t e ?

B. I n  o r g a n i z a t i o n s  n o t  c o n d u c t e d  f o r  p r o f i t ,  s u c h  a s  a 
p a r e n t  an d  t e a c h e r  a s s o c i a t i o n  a t  a  l o c a l  s c h o o l ,  a  
c h u r c h ,  a  s e a r c h  an d  r e s c u e  o r g a n i z a t i o n ,  t h e  E l k s  
C l u b ,  o r  a t h e a t r e  g r o u p ,  w h a t  p o s i t i o n s  c o u l d  a  
j u d g e  h o l d  i n  t h e  o r g a n i z a t i o n ?

C. W hich  c a n o n  g i v e s  a j u d g e  g u i d a n c e  a b o u t  w h a t  h e  o r  
s h e  may do w i t h  r e s p e c t  t o  c i v i c  a n d  c h a r i t a b l e  
a c t i v i t i e s ?

D. May M a g i s t r a t e  S l i c k  r a i s e  money f o r  t h e  Akpak 
S e a r c h  a n d  R e s c u e  S o c i e t y ?

E.  May M a g i s t r a t e  S l i c k  s p e a k  a t  a  f u n d  r a i s i n g  e v e n t  
f o r  t h e  Akpak S e a r c h  a n d  R e s c u e  S o c i e t y ?

F .  Which c a n o n  g i v e s  a j u d g e  g u i d a n c e  a b o u t  s t a n d a r d s  
f o r  c o n d u c t  i n  r a i s i n g  f u n d s  f o r  c i v i c  an d  
c h a r i t a b l e  a c t i v i t i e s ?

2 7 .  M a g i s t r a t e  D o u g l a s  comes f ro m  t h e  D o u g l a s  f a m i l y  w h i c h  
h a s  b e e n  f e u d i n g  an d  f i g h t i n g  w i t h  t h e  H a r l a n  f a m i l y  f o r  
t w e n t y  y e a r s .  One o f  t h e  H a r l a n  b o y s  i s  a c c u s e d  o f  
a s s a u l t  and  r e c k l e s s  e n d a n g e r m e n t . The H a r l a n  boy  p l e a d s  
n o t  g u i l t y  a n d  r e q u e s t s  a  t r i a l .  M a g i s t r a t e  D o u g l a s  
s e c r e t l y  t h i n k s  t h e  H a r l a n  f a m i l y  i s  a d i s g r a c e  t o  t h e  
co m m u n i ty  an d  t h i s  boy  i s  t h e  w o r s t .

A. I f  t h e  H a r l a n  boy  c o n s e n t s  i n  w r i t i n g  t o  h a v e  
M a g i s t r a t e  D o u g l a s  h e a r  h i s  c a s e  s h o u l d  M a g i s t r a t e  
D o u g l a s  c o n d u c t  t h e  t r i a l ?  I f  s o ,  why? I f  n o t ,  why 
n o t ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  D o u g l a s  g u i d a n c e  i n  
t h i s  s i t u a t i o n ?
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2 8 .  M a g i s t r a t e  D o u g l a s  l i v e s  n e x t  d o o r  t o  t h e  S t o n e  f a m i l y .  
One e v e n i n g ,  a s  M a g i s t r a t e  D o u g l a s  i s  c o m in g  home,  he  
s e e s  Mr.  S t o n e  i n  a f i s t  f i g h t  w i t h  a n o t h e r  n e i g h b o r .  
The n e i g h b o r  f i l e s  a  c o m p l a i n t  f o r  a s s a u l t  a n d  b a t t e r y  
w i t h  t h e  v i l l a g e  p o l i c e .

A. S h o u l d  M a g i s t r a t e  D o u g l a s ,  who saw t h e  e v e n t s ,  
c o n d u c t  t h e  a r r a i g n m e n t ?  I f  s o ,  why? I f  n o t ,  why 
n o t ?

B. S h o u l d  M a g i s t r a t e  D o u g l a s  c o n d u c t  t h e  t r i a l ?  I f  s o ,  
why? I f  n o t ,  why n o t ?

C. Which c a n o n  g i v e s  M a g i s t r a t e  D o u g l a s  g u i d a n c e  i n  
t h i s  s i t u a t i o n ?

2 9 .  M a g i s t r a t e  Timmons,  h i s  w i f e ,  an d  c h i l d r e n  a r e  
s h a r e h o l d e r s ,  i n  t h e  v i l l a g e  n a t i v e  c o r p o r a t i o n .  The 
v i l l a g e  n a t i v e  c o r p o r a t i o n  owns an d  m a n a g e s  t h e  v i l l a g e  
g r o c e r y  s t o r e .  When t h e  g r o c e r y  s t o r e  h a s  a "g o o d  y e a r " ,  
p r o f i t s  a r e  h i g h  and  e a c h  s h a r e h o l d e r  o f  t h e  v i l l a g e  
n a t i v e  c o r p o r a t i o n  r e c e i v e s  a  d i v i d e n d .  When t h e  g r o c e r y  
s t o r e  p r o f i t s  a r e  lo w ,  no o n e  i n  t h e  v i l l a g e  n a t i v e  
c o r p o r a t i o n  r e c e i v e s  a d i v i d e n d .  The g r o c e r y  s t o r e  g i v e s  
" c r e d i t "  t o  some p e o p l e  a n d  a l l o w s  them  t o  p a y  g r o c e r y  
b i l l s  a t  t h e  e n d  o f  t h e  m o n th .  J o h n  J e r k  h a s  b e e n  
g e t t i n g  g r o c e r i e s  on c r e d i t  a n d  h a s  n o t  p a i d  h i s  b i l l  o f  
$ 8 8 7 . 4 2  i n  t h r e e  m o n t h s .  The v i l l a g e  n a t i v e  c o r p o r a t i o n ,  
f o r  a n d  on b e h a l f  o f  t h e  g r o c e r y  s t o r e ,  d e c i d e s  t o  f i l e  a  
s m a l l  c l a i m s  a c t i o n  i n  t h e  am o u n t  o f  $ 8 8 7 . 4 2  i n  
M a g i s t r a t e  Timmons '  c o u r t .

• A. Does  M a g i s t r a t e  Timmons h a v e  a f i n a n c i a l  i n t e r e s t  i n  
t h e  s u b j e c t  m a t t e r  o f  t h e  s m a l l  c l a i m s  t r i a l ?  I f  
s o ,  why? I f  n o t ,  why n o t ?

B. S h o u l d  M a g i s t r a t e  Timmons c o n d u c t  t h e  s m a l l  c l a i m s  
t r i a l ?  I s  t h e r e  an y  b a s i s  t o  b e l i e v e  h e  c o u l d  n o t  
b e  f a i r ?

C.  What c a n o n  d e f i n e s  " f i n a n c i a l  i n t e r e s t "  o f  a  j u d g e ?
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J .  D e s p i t e  M a g i s t r a t e  Timmons h a v i ;  a  f i n a n c i a l
i n t e r e s t  i n  t h e  o u t c o m e  o f  t h e  c a s '  i s  t h e r e  an y
p r o c e d u r e  w h i c h  c o u l d  b e  u s e d  t o  a r l o w  M a g i s t r a t e  
Timmons t o  h e a r  t h e  c a s e ?

E.  What c a n o n  g i v e s  g u i d a n c e  t o  a  j u d g e  w i t h  a s m a l l  
i n t e r e s t  i n  a  c a s e  t o  e n a b l e  t h e  j u d g e  t o  h e a r  t h e  
c a s e ?

3 0 .  M a g i s t r a t e  S l i c k ' s  e x - h u s b a n d  i s  a c c u s e d  o f  a s s a u l t  an d  
r e c k l e s s  e n d a n g e r m e n t . He p l e a d s  n o t  g u i l t y  a t  
a r r a i g n m e n t .

A. Can M a g i s t r a t e  S l i c k  c o n d u c t  t h e  t r i a l ?  I f  s o ,  why? 
I f  n o t ,  why n o t ?

B. Which c a n o n  g i v e s  M a g i s t r a t e  S l i c k  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

3 1 .  W hich  s i x  c a n o n s  a r e  n o t  a p p l i c a b l e  t o  p a r t - t i m e  j u d g e s ?

A .   D.

B.   E.

C.    F .

3 2 .  The p r e s i d i n g  j u d g e  o f  t h e  f o u r t h  j u d i c i a l  d i s t r i c t  a s k s  
M a g i s t r a t e  Sa lm on  t o  b e  on  a  c o m m i t t e e  s t u d y i n g  
s e n t e n c i n g  o f  f i s h  and  game v i o l a t i o n s .

A. May M a g i s t r a t e  Sa lm on  s i t  on  s u c h  a  c o m m i t t e e ?  I f  
s o ,  why? I f  n o t ,  why n o t ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  Sa lm on  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?
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C. May M a g i s t r a t e  Sa lm on  t e s t i f y  a t  a p u b l i c  h e a r i n g  on 
t h e  s e n t e n c i n g  o f  f i s h  a n d  game v i o l a t i o n s ?  I f  
M a g i s t r a t e  Sa lm on  may t e s t i f y ,  w h a t  l i m i t a t i o n  i s  
p l a c e d  on  h i s  a p p e a r a n c e  a t  t h e  p u b l i c  h e a r i n g ?

D. Which  c a n o n  g i v e s  g u i d a n c e  t o  a  m a g i s t r a t e  d e s i r i n g  
t o  t e s t i f y  a t  p u b l i c  h e a r i n g s  on m a t t e r s  c o n c e r n i n g  
t h e  a d m i n i s t r a t i o n  o f  j u s t i c e ?

3 3 .  I f  a m a g i s t r a t e  h a s  a n y  e t h i c a l  q u e s t i o n s  t o  w h i c h  h e  o r  
s h e  d o e s  n o t  know t h e  a n s w e r ,  who s h o u l d  t h e  m a g i s t r a t e  
c o n t a c t ?

3 4 .  I n  a few s e n t e n c e s ,  why a r e  t h e  c a n o n s  s e t  o u t  i n  t h e  
Code o f  J u d i c i a l  C o n d u c t  s o  i m p o r t a n t ?

4/84 16
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F I R S T  J U D I C I A L  D I S T R IC T  
P. O. BOX 869 

W R A N G E L L ,  A L A S K A  
99929

December  12 ,  1985

K ev in  K. B ru c e
S e n a t e  J u d i c i a r y  C o m m it te e
Pouch  V
J u n e a u ,  A l a s k a  99811

Re: CSSB 321:  "An A c t  i n c l u d i n g  m a g i s t r a t e s  w i t h i n
t h e  j u r i s d i c t i o n  o f  t h e  c o m m iss io n  on j u d i c i a l  
q u a l i f i c a t i o n s . "

Dear  Mr. B r u c e :

The m a j o r i t y  o f  m a g i s t r a t e s  who r e s p o n d e d  t o  my r e q u e s t  f o r  comments 
on CSSB 321 had  no o b j e c t i o n  t o  p a s s a g e  o f  t h e  b i l l .  However ,  many 
c o n c e r n s  and  q u e s t i o n s  w e re  r a i s e d  w h ic h  we b e l i e v e  m u s t  be a d d r e s s e d  
p r i o r  t o  an  o f f i c i a l  r e s p o n s e  f rom  t h e  A s s o c i a t i o n  o f  A l a s k a  M a g is ­
t r a t e s .  I  w i l l  l i s t  t h o s e  c o n c e r n s  a s  p r e s e n t e d  t o  me.

1) The m a g i s t r a t e s  f e e l  t h e y  a r e  t r e a t e d  f a i r l y  by p r e s i d i n g  
j u d g e  w i t h  no f e a r  o f  a r b i t r a r y  o r  c a p r i c i o u s  a c t s .  The c o n s e n s u s  
i s  t  . t  a m a g i s t r a t e  w ou ld  b e  a f f o r d e d  d u e  p r o c e s s  s h o u l d  a p r o b le m  
a r i s e .  However ,  i t  w ou ld  b e  b e n e f i c i a l  t o  know t h e  p r o c e d u r e  t h a t  
w o u ld  b e  em p lo y ed  upon  t h e  f i l i n g  o f  a c o m p l a i n t .

2) What a r e  t h e  r u l e s  w i t h i n  w h ic h  t h e  Com m iss ion  o p e r a t e s ?
How a n d  when i s  a  c o m p l a i n t  d e t e r m i n e d  t o  b e  " f o r m a l " ?  When i s  
n o t i f i c a t i o n  g i v e n  t o  t h e  j u d g e ?

3) S i n c e  we s e r v e  a t  t h e  p l e a s u r e  o f  t h e  p r e s i d i n g  j u d g e ,  i t
i s  r e q u e s t e d ,  s h o u l d  t h i s  b i l l  p a s s ,  t h a t  any  c o m p l a i n t  f i l e d  a g a i n s t  

m a g i s t r a t e  be i m m e d i a t e l y  c o p i e d  t o  t h e  p r e s i d i n g  j u d g e .

4) I f  m a g i s t r a t e s  w e re  p l a c e d  u n d e r  t h e  j u r i s d i c t i o n  o f  t h e  
C o m m iss io n ,  w o u ld  a t t o r n e y s  f e e s  b e  p a i d  by  t h e  s t a t e  a s  i s  now t h e  
p r a c t i c e  w i t h  o t h e r  j u d g e s ?
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K e v in  K. B ru c e
S e n a t e  J u d i c i a r y  C o m m it te e
Pouch  V
J u n e a u ,  A l a s k a  99811

Re: CSSB 321:  "An A c t  i n c l u d i n g  m a g i s t r a t e s  w i t h i n
t h e  i ” r i . s d i c t i o n  o f  t h e  c o m m is s io n  on  j u d i c i a l  
q u a l i f i c a t i o n s . "

D ea r  Mr. B r u c e :

The m a j o r i t y  o f  m a g i s t r a t e s  who r e s p o n d e d  t o  my r e q u e s t  f o r  comments  
on  CSSB 321 had  no o b j e c t i o n  t o  p a s s a g e  o f  t h e  b i l l .  However ,  many 
c o n c e r n s  an d  q u e s t i o n s  w e r e  r a i s e d  w h i c h  we b e l i e v e  m u s t  be  a d d r e s s e d  
p r i o r  t o  a n  o f f i c i a l  r e s p o n s e  f ro m  t h e  A s s o c i a t i o n  o f  A l a s k a  M a g is ­
t r a t e s .  I  w i l l  l i s t  t h o s e  c o n c e r n s  a s  p r e s e n t e d  t o  me.

1) The m a g i s t r a t e s  f e e l  t h e y  a r e  t r e a t e d  f a i r l y  by p r e s i d i n g  
j u d g e s  w i t h  no f e a r  o f  a r b i t r a r y  o r  c a p r i c i o u s  a c t s .  The c o n s e n s u s  
i s  t h a t  a  m a g i s t r a t e  w ou ld  b e  a f f o r d e d  d u e  p r o c e s s  s h o u l d  a  p r o b le m  
a r i s e .  However ,  i t  wTo u l d  b e  b e n e f i c i a l  t o  know' t h e  p r o c e d u r e  t h a t  
w ould  b e  em p lo y ed  upon  t h e  f i l i n g  o f  a c o m p l a i n t .

2) What a r e  t h e  r u l e s  w i t h i n  w h ic h  t h e  Com m iss ion  o p e r a t e s ?
How an d  when i s  a  c o m p l a i n t  d e t e r m i n e d  t o  b e  " f o r m a l " ?  When i s  
n o t i f i c a t i o n  g i v e n  t o  t h e  j u d g e ?

3) S i n c e  we s e r v e  a t  t h e  p l e a s u r e  o f  t h e  p r e s i d i n g  j u d g e ,  i t
i s  r e q u e s t e d ,  s h o u l d  t h i s  b i l l  p a s s ,  t h a t  an y  c o m p l a i n t  f i l e d  a g a i n s t  
a m a g i s t r a t e  be  i m m e d i a t e l y  c o p i e d  t o  t h e  p r e s i d i n g  j u d g e .

4) I f  m a g i s t r a t e s  w e r e  p l a c e d  u n d e r  t h e  j u r i s d i c t i o n  o f  t h e  
C o m m iss io n ,  w ou ld  a t t o r n e y s  f e e s  be  p a i d  by t h e  s t a t e  a s  i s  now t h e  
p r a c t i c e  w i t h  o t h e r  j u d g e s ?
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5) I f  t h e  Com m iss ion  recommends a c t i o n  a f t e r  i n v e s t i g a t i n g  a 
c o m p l a i n t ,  d o e s  t h i s  r e c o m m e n d a t io n  go t o  t h e  su p rem e  c o u r t  o r  t o  
t h e  p r e s i d i n g  j u d g e ?  Who makes  t h e  f i n a l  d e c i s i o n ?

6) Would p a s s a g e  o f  t h i s  b i l l  mean t h a t  m a g i s t r a t e s ,  i n  t h e  
f i t u r e ,  w ou ld  h a v e  t o  s t a n d  f o r  r e t e n t i o n  e l e c t i o n ?

7) S i n c e  t h i s  i s  on e  o f  two a r e a s  w h e re  t h e  s t a t u t e s  s t i l l  
d i f f e r e n t i a t e  b e t w e e n  m a g i s t r a t e s  an d  o t h e r  j u d g e s ,  w ou ld  i n c l u s i o n  
u n d e r  t h e  j u r i s d i c t i o n  o f  t h e  Commiss ion  a l s o  mean i n c l u s i o n  u n d e r  
j u d i c i a l  r e t i r e m e n t ?

As you  c a n  s e e ,  t h e r e  a r e  many q u e s t i o n s  t h a t  n e e d  t o  b e  a n s w e re d  
b e f o r e  we c a n  make t h e  d e c i s i o n  t o  s u p p o r t  o r  o p p o s e  t h i s  l e g i s l a ­
t i o n .  The g e n e r a l  f e e l i n g  i s  t h a t  i t  w ou ld  b e  good t o  know t h e r e  
i s  a  f i x e d  p r o c e d u r e  f o r  d e a l i n g  w i t h  c o m p l a i n t s .  However ,  t h e r e  
i s  no p e r c e p t i o n  o f  u n f a i r n e s s  o r  l a c k  o f  d u e  p r o c e s s  u n d e r  t h e  
c u r r e n t  s y s t e m .

The Com m iss ion  i s  s e n d i n g  t o  me t h e i r  o p e r a t i n g  i . tanual an d  a n n u a l  
r e p o r t ,  w h ich  i n c l u d e s  r u l e  and  p r o c e d u r e s .  When t h i s  i n f o r m a t i o n  
i s  r e c e i v e d  and  t h e  a b o v e  c o n c e r n s  a r e  a d d r e s s e d ,  we w i l l  b e  a b l e  
t o  p r e s e n t  a  r e s p o n s e  t o  y o u r  r e q u e s t .  I  u n d e r s t a n d  t h a t  t h e  C o u r t  
S y s te m  an d  t h e  C om m iss ion  h a v e  n o t  y e t  t a k e n  a  s t a n d  on t h e  b i l l .
We w i l l  g e t  o u r s  t o  you a s  so o n  a s  p o s s i b l e .

I  b e l i e v e  t h e  r e f e r e n c e  i n  t h e  b i l l  t o  "Com m iss ion  on J u d i c i a l  
Q u a l i f i c a t i o n s "  s h o u l d  b e  c h a n g e d  t o  " J u d i c i a l  C o n d u c t  C o m m is s io n " .

P l e a s e  g i v e  me a  c a l l  a t  8 7 4 -2 3 1 1  i f  you h a v e  any  q u e s t i o n s .

S i n c e r e l y

L i n d a  H a r t s h o r n ,  M a g i s t r a t e  
f o r  The A s s o c i a t i o n  o f  
A l a s k a  M a g i s t r a t e s

c c :  A l l  M a g i s t r a t e s
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M r .  K e v i n  B r u c e  

O f f i c e  o f  S e n a t o r  R o d e y  

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V ( M S  3 1 0 0 )

J u n e a u ,  A l a s k a  9 9 8 1 1

D e c e m b e r  1 3 ,  1 9 8 5

In t a l k i n g  w i t h  M s .  L i n d a  H a r t s h o r n ,  m a g i s t r a t e

f r o m  W r a n g e l l  y e s t e r d a y ,  it o c c u r r e d  to m e  t h a t  y o u  a r e  

p e r h a p s  n o t  f a m i l i a r  w i t h  o u r  S t a f f  M a n u a l .  I d o  r e c a l l  

s e n d i n g  y o u  a c o p y  of o u r  R u l e s  o f  P r o c e d u r e ,  b u t  t h e  S t a f f  

M a n u a l  m i g h t  b e  m o r e  h e l p f u l  in t h a t  in i n c l u d e s  t h e  s t a f f ' s  

i n v e s t i g a t i v e  g u i d e l i n e s .  1 d i d  s e n d  a c o p y  o f  t h e  c u r r e n t  

s t a f f  m a n u a l  ( l e g a l  s i z e  p a p e r )  a n d  t h e  p r o p o s e d  s t a f f  

m a n u a l  ( l e t t e r  s i z e  p a p e r )  to M s .  H a r t s h o r n  f o r  h e r  

i n f o r m a t i o n .  T h e  p r o p o s e d  s t a f f  m a n u a l  i n c o r p o r a t e s  

p r i m a r i l y  s t a f f  p r o c e d u r e s  w h i c h  h a v e  b e e n  a d o p t e d  s i n c e  t h e  

C o m m i s s i o n  a c q u i r e d  a n d  e l e c t r o n i c  t y p e w r i t e r / w o r d  

p r o c e s s i n g  s y s t e m .  If I c a n  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  

l e t  m e  k n o w .  T h e  C o m m i s s i o n ' s  A n n u a l  m e e t i n g  is s c h e d u l e d  

f o r  T h u r s d a y ,  J a n u a r y  1 6 t h ,  1 9 8 6  in A n c h o r a g e .

T h a n k  y o u  f o r  y o u r  p a t i e n c e  a n d  c o n s i d e r a t i o n .

R E :  S B  3 2 1

D e a r  M r .  B r u c e :

S i n c e r e l y ,

J a n e  S. R o s e n q u i s t  

L e g a l  A s s i s t a n t

e n c l .
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U p o n  r e c e i p t  o f  a w r i t t e n  o r  o r a l  r e q u e s t  f o r  i n v e s t i g a t i o n  

s e t t i n g  f o r t h  a l l e g a t i o n s  of j u d i c i a l  m i s c o n d u c t  b y  a m e m b e r  

o f  t h e  s t a t e  j u d i c i a r y ,  o r  a t  t h e  d i r e c t i o n  o f  t h e  

C o m m i s s i o n ,  t h e  f o l l o w i n g  p r o c e d u r e  is to b e  f o l l o w e d :

A. A l e g a l  s i z e  f i l e  f o l d e r  is p u n c h e d  b y  a t w o - h o l e  p u n c h  

a n d  c l i p  f a s t e n e r s  a r e  a t t a c h e d .

B. A n y  w r i t t e n  c o m m u n i c a t i o n  ( d a t e  s t a m p e d  w i t h  d a t e  of 

r e c e i p t )  is p u n c h e d  a n d  i n s e r t e d  o n  t h e  l e f t  s i d e  of t h e  

f o l d e r .

C. A n  a c c u s a t i o n  n u m b e r  is a s s i g n e d  a n d  t h e  c o m p l a i n a n t  n a m e  

is l o g g e d  in t h e  w r i t t e n  c o m p l a i n t  l o g  n e x t  to t h e  

a p p r o p r i a t e  i n q u i r y  n u m b e r .  F u r t h e r ,  t h e  s a m e  i n f o r m a t i o n  is 

l o g g e d  i n t o  t h e  a c c u s a t i o n  l o g  d i s k  u n d e r  t h e  a p p r o p r i a t e  

y e a r  f i l e  n a m e  ( i . e . ,  8 5 1 o g ,  8 4 1 o g ,  e t c . )

D. A n  I n t a k e  F o r m  is p r e p a r e d  a n d  c l i p p e d  t o  t h e  l e f t  s i d e  

o f  t h e  f i l e  f o l d e r  ( F o r m  1 ) .  T w o  c o p i e s  a r e  m a d e  if 

n o n  jur:. s d i c t i o n a l ,  t h r e e  if j u r i s d i c t i o n a l  [ s e e  I n t a k e  F o r m  

I n s t r u c t i o n s  ( E ) ].

E. A n  I n v e s t i g a t i o n  L o g  F o r m  is p r e p a r e d  a n d  c l i p p e d  r o  t h e  

l e f t  s i d e  o f  t h e  f i l e  f o l d e r  ( F o r m  2 ) .

F. A f i l e  t a b  w i t h  t h e  c o m p l a i n a n t ' s  l a s t  n a m e ,  t h e  j u d g e ' s  

l a s t  n a m e ,  a n d  t h e  a c c u s a t i o n  n u m b e r  t y p e d  o n  it is a t t a c h e d  

t o  t h e  f i l e  f o l d e r .  T h e  f o l d e r  is s t a m p e d  " c o n f i d e n t i a l " . .

G. T h e  a c c u s a t i o n  n u m b e r  is n o t e d  o n  a l l  d o c u m e n t s  in t h e  

f i l e  a n d  a l l  m a t e r i a l s  s u b s e q u e n t l y  r e c e i v e d .

H. C r o s s  i n d e x  s y s t e m  is p r e p a r e d  a s  f o l l o w s :

1. T h e  f o l l o w i n g  i n . o r m a t  i o n  is e n t e r e d  o n  " c a r d  

f i l e  s y s t e m - c o m p l a i n a n t "  d i s k  u n d e r  f i l e  n a m e  

w h i c h  c o r r e s p o n d s  t o  c o m p l a i n a n t  l a s t  n a m e ,  

f i r s t  i n i t i a l :

C o m p l a i n a n t  n a m e  A c c u s a t i o n  n u m b e r  

J u d g e  n a m e  D a t e  o p e n e d

B r i e f  s t a t e m e n t  o f  c o m p l a i n t  

D a t e  c l o s e d  & d i s p o s i t i o n
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2. T h e  " c a r d  f i l e  s y s t e m - j u d g t  n a m e "  d i s k  c o n t a i n s  

t h e  s a m e  i n f o r m a t i o n  a s  a b o v e ,  e x c e p t  t h a t  t h e

j u d g e ' s  n a m e  is t y p e d  f i r s t  a n d  t h e  c o m p l a i n a n t  

n a m e  s e c o n d .

1. A n  i n t r o d u c t o r y  a c k n o w l e d g e m e n t  l e t t e r  is s e n t  t o  t h e

c o m p l a i n a n t ,  w i t h  f i l e  n u m b e r ,  f o l l o w i n g  f o r m  l e t t e r  A in 

t h e  f o r m  f i l e  b o o k  .

J. If t h e  c o n d u c t  c o m p l a i n e d  of  r e q u i r e s  a c a s e  f i l e  o r

t a p e s  o f  p r o c e e d i n g s ,  o r d e r  t h o s e  u s i n g  f o r m  I n t e r  B in t h e  

f o r m  f i l e  b o o k .

K. T h e  f i l e  is g i v e n  t o  t h e  E x e c u t i v e  D i r e c t o r  f o r  

e x a m i n a t i o n  a n d  a c t i o n .



I P ^ W l - I N T A K E F O R M

A. A s  m u c h  i n f o r m a t i o n  a s  p o s s i b l e  is f i l l e d  o u t  f r o m  

a v a i l a b l e  i n f o r m a t i o n .

B. A c a s e  n u m b e r  is a s s i g n e d  f r o m  t h e  " A c c u s a t i o n  L o g " .  T h e  

c o m p l a i n a n t ' s  n a m e  is l o g g e d  in t h e  A c c u s a t i o n  L o g  n e x t  t o  

t h e  a p p r o p r i a t e  c o m p l a i n t  n u m b e r .

C. If a l e t t e r ,  a f f i d a v i t ,  o r  o t h e r  m a t e r i a l s  a r e  a v a i l a b l e  

e x p l a i n i n g  t h e  n a t u r e  of t h e  a c c u s a t i o n ,  t h i s  is n o t e d  in 

t h e  " A c c u s a t i o n  S u m m a r y "  p o r t i o n  o f  t h e  I n t a k e  F o r m .

D. T h e  a p p r o p r i a t e  s t a t u s  a n d  d i s p o s i t i o n  o f  t h e  a c c u s a t i o n ,  

if k n o w n ,  a r e  m a r k e d  o n  t h e  I n t a k e  F o r m .  F o r  e x a m p l e ,  if t h e  

c o m p l a i n t  is a g a i n s t  a m a g i s t r a t e ,  t h e  f o r m  is m a r k e d  u n d e r  

" K o n - j u r i s d i c t i o n a l " ,  " M a g i s t r a t e " .  If t h e  a c c u s a t i o n  is 

j u r i s d i c t i o n a l ,  t h e  s t a t u t o r y  g r o u n d ( s )  f o r  j u r i s d i c t i o n  is 

n o t e d ,  a n d  t h e  a p p r o p r i a t e  c o d e  f r o m  t h e  " C o d e  L i s t  o f  F a c t  

P a t t e r n s "  is s e l e c t e d  a n d  e n t e r e d  u n d e r  " T y p e  o f  

M i s c o n d u c t " .  T h e  f i r s t  c o p y  o f  t h e  I n t a k e  F o r m  is 

a u t o m a t i c a l l y  f i l e d  i n  t h e  " J u d g e ' s  F i l e "  if t h e  a c c u s a t i o n  

is j u r i s d i c t i o n a l .

E. T h e  o r i g i n a l  o f  t h e  I n t a k e  F o r m  is p l a c e d  in t h e  c a s e  

f i l e .  T h e  s e c o n d  c o p y  is p l a c e d  in t h e  " o p e n "  f i l e  u n t i l  t h e  

a c c u s a t i o n  is c l o s e d .  T h i s  c o p y  is r e m o v e d  f r o m  t h e  o p e n  

f i l e  a n d  p l a c e d  i n  t h e  " c l o s e d "  f i l e  w h e n  t h e  a c c u s a t i o n  is 

c l o s e d .  T h e  t h i r d  c o p y  is p l a c e d  i n  t h e  " n u m e r i c a l "  f i l e .

I O R M _ 2 _ - _ I N y E S T I G A T I O N _ L O G _ F O R M

A .  T h e  a c c u s a t i o n  n u m b e r  is t y p e d  i n t o  t h e  a p p r o p r i a t e  s p a c e  

o n  t h e  i n v e s t i g a t i o n  l o g  f o r m  at t h e  t i m e  t h e  a c c u s a t i o n  

f i l e  is o p e n e d .

B. A n y  t i m e  a c t i o n  is t a k e n  o r  o c c u r s  c o n c e r n i n g  t h e  

a c c u s a t i o n ,  it is  l o g g e d  o n  t h i s  f o r m .  F o r  e x a m p l e ,  if p h o n e  

c a l l s  a r *  m a d e ,  c o r r e s p o n d e n c e  is s e n t  o u t  o r  r e c e i v e d ,  o r  

f i l e s  ir t h e  c l e r k ' s  o f f i c e  a r e  r e s e a r c h e d ,  a n o t e  is m a d e ,  

d a t e d ,  a n d  t h e  p e r s o n  n o t i n g  t h e  i n f o r m a t i o n  l o g s  i n  t h e i r  

i n i t i a l s .

S t a f f  Ma i) u a 1
p a g e  t h r e e
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ALASKA COMMISSION ON J U D I C I A L  CONDUCT 
CODE L I S T  OF FACT PATTERNS

A .  P h y s i c a l  a n d  m e n t a l  d i s a b i l i t y

1. P h y s i c a l  i l l n e s s

2. A g e  a n d  s e n i l i t y

3. M e n t a l  i l l n e s s

A. A l c o h o l  o r  d r u g  a b u s e

B. J u d i c i a l  M i s c o n d u c t

1. I m p r o p e r  c o u r t  d e c o r u m  ( o n  b e n c h  o r  in 

c h a m b e  rs )

a. I m p r o p e r  c o n s i d e r a t i o n  a n d  t r e a t m e n t  o f  

a t t o r n e y s ,  c o u r t  e m p l o y e e s ,  w i t n e s e s  a n d  

o t h e r s

b. I m p r o p e r  o r  e c c e n t r i c  b e n c h  c o n d u c t  s u c h  as  

s l e e p i n g  o r  d r u n k e n n e s s

c .  I n t e r f e r e n c e  in m a k i n g  t h e  r e c o r d  a n d  

c o n d u c t i n g  t r i a l s  in o w n  c o u r t

2. F a i l u r e  o r  r e f u s a l  t o  d i s p o s e  p r o m p t l y  of 

j u d i c i a l  b u s i n e s s ,  e n t e r  o r d e r s ,  o r  c o o p e r a t e  

i n  a d m i n i s t r a t i o n  o f  c o u r t

3. P r o h i b i t e d  p r a c t i c e  of  l a w

4. C o n d u c t i n g  e x  p a r t e  p r o c e e d i n g s  o r  e n g a g i n g  in 

e x  p a r t e  d i s c u s s i o n s

5. I n t e r f e r e n c e  w i t h  a t t o r n e y - c 1 i e n t  r e l a t i o n s h i p
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6. I m p r o p e r  u s e  Oi j u d i c i a l  a u t h o r i t y  ( d o i n g  s o m e ­

t h i n g  i n  j u d i c i a l  c a p a c i t y  t h a t  j u d g e s  a r e  n o t  

a u t h o r i z e d  t o  d o )

a. I n  c o n d u c t i n g  p r o c e e d i n g s  ( r e f u s i n g  to 

a p p o i n t  p u b l i c  d e f e n d e r s ,  n o t  h o l d i n g  c o u r t  

i n  c o u r t r o o m ,  n o t  o b s e r v i n g  f o r m a l i t i e s ,  n o t  

i n f o r m i n g  d e f e n d a n t s  o f  t h e i r  r i g h t s  or  

d e p r i v i n g  t h e m  of  t h e i r  r i g h t s ,  s e t t i n g  b a i l  

w h e n  d e f e n d a n t s  a r e  n o t  r e p r e s e n t e d  b y  

c o u n s e l ,  o r  o t h e r w i s e  f a i l i n g  t o  o b s e r v e  

n o r m a l  p r o c e d u r e s  a s  t o  w h e r e  o r  h o w  c o u r t  

i s  h e l d )

b. In  e n t e r i n g  j u d g e m e n t

c. In t h r e a t e n i n g  o r  d e t e r m i n i n g  b a i l ,  

s e n t e n c e s ,  p u n i s h m e n t ,  o r  c o n t e m p t

d. I n  e n t e r i n g  o r  t h r e a t e n i n g  t o  e n t e r  o t h e r  

j u d i c i a l  o r d e r s

e. In  f a l s e l y  o r  i m p r o p e r l y  c e r t i f y i n g  

d o c u m e n t s  o r  c o u r t  r e c o r d s

7. I n f l u e n c e  o f  f a m i l y ,  s o c i a l ,  p o l i t i c a l ,

b u s i n e s s ,  a n d  p r o p e r t y  r e l a t i o n s h i p s

a. O n  j u d i c i a l  d e c i s i o n s

( 1 )  O w n  d e c i s i o n s

( 2 )  D e c i s i o n s  o f  o t h e r  j u d g e s

b. O n  m a k i n g  a p p o i n t m e n t s

c. O n  o t h e r  m a t t e r s  r e l a t i n g  t o  t h e  a d m i n i s t r a ­

t i o n  of  j u s t i c e  - t r a n s f e r r i n g  c a s e  a n d  

r e d u c i n g  c h a r g e s

8. C o n f l i c t  o f  i n t e r e s t

9 .  B i a s

10 . G i v i n g  o r  r e c e i v i n g  g i f t s ,  b r i b e s ,  l o a n s  o r

f a v o r s



S t a f f  Ma n u a l
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a. M i s a p p r o p r i a t i o n  o r  m i s u s e  o f  p u b l i c  

e m p l o y e e s ,  p r o p e r t y ,  o r  f u n d s

b. I m p r o p e r  c o m m e n t s ,  a c c u s a t i o n s ,  a s s o c i a t i o n s  

o r  c o n n e c t i o n s

c. I n t e r f e r e n c e  w i t h  o r  i n f l u e n c e  o n  p e n d i n g  o r  

i m p e n d i n g  l i t i g a t i o n  ( l i t i g a t i o n  b e f o r e  

o t h e r  j u d g e s ;

d. L e w d  o r  c o r r u p t  p e r s o n a l  b e h a v i o r

e. B u s i n e s s  d e a l i n g s ;  e x t r a j u d i c i a l  b u s i n e s s  

a c t i v i t y  c o n d u c t e d  f o r  c o m p e n s a t i o n  o r  

p e r s o n a l  a d v a n t a g e

f. U s e  o f  j u d i c i a l  p o s i t i o n  to e x t o r t  o r  

e m b e z z l e  p r i v a t e  f u n d s

g. M i s c o n d u c t  in t h e  p e r m i t t e d  p r a c t i c e  o f  l a w

h. I m p r o p r i e t i e s  in p e r s o n a l  d e b t s  a n d  l o a n s

11. Impropriety off the bench

1 2 . P o 1 i t i c a 1 a n d  c a m p a i g n  a c t i v i t i e s  - o w n

c a m p a i g n o r  o t h e r  p o l i t i c i a n s '

13 . A b u s e  of p r e s t i g e  o f  o f f i c e

1 4. O b s t r u c t

d o c u m e n t

i o n  o f  j u s t i c e ,  p e r j u r y ,  f i l i n g

1 5  . C r i m i n a l b e h a v i o r

16 . F a i l u r e to  d i s q u a l i f y  s e l f

1 7 . T i c k e t  f i x i n g
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T h e  f o l l o w i n g  a r e  g u i d e l i n e s  w h i c h  g o v e r n  t h e

g e n e r a ]  a p p r o a c h  t a k e n  b y  t h e  s t a f f  in t h e  c o n d u c t  o f  i t s

i n v e s t i g a t i o n s  a n d  i n t e r v i e w s :

A. T h e  E x e c u t i v e  D i r e c t o r  o r  i n v e s t i g a t o r  s h a l l

i n i t i a l l y  i d e n t i f y  h i m  o r  h e r s e l f  to t h e  w i t n e s s .

B. W h e r e  a p p l i c a b l e ,  r e f e r e n c e  s h a l l  b e  m a d e  t o

t h e  a u t h o r i t y  b y  w h i c h  t h e  C o m m i s s i o n  c o n d u c t s  i t s

i n v e s t i g a t i o n s ,  s p e c i f i c a l l y ,  A l a s k a  C o n s t . ,  A r t .  I V ,  S e c .  

1 0 ,  a n d  A . S .  2 2 . 3 0 . 0 1 1 .

C. C l e a r  a n d  e m p h a t i c  r e f e r e n c e  s h a l l  b e  m a d e  t o

t h e  s t r i c t  c o n f i d e n t i a l i t y  o f  t h e  i n v e s t i g a t i o n ,  a n d  

r e f e r e n c e  m a d e  to  t h e  p r o h i b i t i o n  i m p o s e d  o n  t h e  C o m m i s s i o n  

a n d  i t s  s t a f f  r e g a r d i n g  d i s c l o s u r e  o f  t h e  e x i s t e n c e  o r

c o n t e n t  o f  t h e  i n v e s t i g a t i o n .

D. A r e q u e s t  s h a l l  b e  m a d e  t h a t  t h e  w i t n e s s ,  in 

t u r n ,  k e e p  t h e  i n t e r v i e w  c o n f i d e n t i a l .

E. N o  a d m i s s i o n  is to  b e  m a d e  b y  t h e  i n v e s t i g a t o r  

r e g a r d i n g  t h e  s u b j e c t  of t h e  i n v e s t i g a t i o n  a n d  t h e  w i t n e s s

is to b e  a d m o n i s h e d  t h a t  n o  i n f e r e n c e  r e g a r d i n g  t h e  s u b j e c t

of t h e  i n v e s t i g a t i o n  s h o u l d  b e  d r a w n  - f r o m  t h e  q u f e s t i o n s  

a s k e d .

F. T h e  i n v e s t i g a t o r  s h a l l  i n d i c a t e  t h a t  t h e  

s t a t e m e n t  g i v e n  b y  t h e  w i t n e s s  w i l l  r e m a i n  c o n f i d e n t i a l  a s  a 

p a r t  of t h e  C o m m i s s i o n ' s  i n v e s t i g a t i v e  f i l e  u n t i l  s u c h  t i m e ,  

a n d  o n l y  if a n d  w h e n ,  t h e  C o m m i s s i o n  f i l e s  a f o r m a l  

c o m p l a i n t  p u r s u a n t  t o  R u l e  9 C ( 4 )  o f  t h e  C o m m i s s i o n ' s  R u l e s  

o f  P r o c e d u r e .

G. F u r t h e r  c a u t i o n  s h a l l  be g i v e n  t h a t  i n  t h e

e v e n t  o f  a n  e n s u i n g  h e a r i n g ,  t h e  w i t n e s s  m a y  b e  c a l l e d  to

t e s t i f y  a n d  t h e  p r e s e n t  s t a t e m e n t  g i v e n  b y  t h e  w i t n e s s  c o u l d  

b e  u s e d  t o  r e f r e s h  h i s  o r  h e r  r e c o l l e c t i o n  o r  p o i n t  o u t  a n y

m a t e r i a l  c o n t r a d i c t i o n  in h i s  o r  h e r  l a t e r  t e s t i m o n y .



H.  U n l e s s  o t h e r w i s e  a p p r o v e d  by  t h e  C o m m i s s i o n ,  
o n l y  t h o s e  w i t n e s s e s  who a r e  b e l i e v e d  t o  h a v e  s p e c i f i c  
k n o w l e d g e  o f  t h e  s u b j e c t  m a t t e r  o f  t h e  i n v e s t i g a t i o n  a r e  t o  
be  c o n t a c t e d  a n d  i n t e r v i e w e d .

I .  D u r i n g  t h e  c o u r s e  o f  t h e  i n t e r v i e w ,  g e n e r a l i z e d  
q u e s t i o n s  s h a l l  b e  e m p l o y e d  r e g a r d i n g  the.- a l l e g e d  m i s c o n d u c t  
o f  a p a r t i c u l a r  j u d g e ,  w h i c h  w o u l d  n o t  r e v e a l  t h e  s o u r c e  o f  
p r e v i o u s l y  s u p p l i e d  i n f o r m a t i o n .

J .  D u r i n g  t h e  c o u r s e  o f  t h e  i n t e r v i e w ,  f a c t u a l  o r  
l e a d i n g  q u e s t i o n s  s h a l l  be  e m p l o y e d  o n l y  f o r  t h e  p u r p o s e  o f  
a t t e m p t i n g  t o  r e f r e s h  t h e  r e c o l l e c t i o n  o r  s e e k  c l a r i f i c a t i o n  
o f  a p r i o r  c o n t r a d i c t o r y  r e s p o n s e .

K.  Th e  i n t e r v i e w  s h a l l  be  i m m e d i a t e l y  t e r m i n a t e d  
u p o n  t h e  e x p r e s s i o n  o f  t h e  w i t n e s s e s '  r e l u c t a n c e  o r  r e f u s a l  
t o  p a r t i c i p a t e  i n  t h e  i n t e r v i e w  o r  t o  a n s w e r  f u r t h e r  
q u e s t i o n s .

L.  G e n e r a l l y ,  t h e  i n v e s t i g a t i o n  s h o u l d  b e  l i m i t e d  
t o  t h e  i n i t i a l  s c o p e  o f  t h e  i n q u i r y .

M.  I f  t h e r e  i s  i n d i c a t i o n  o f  p o s s i b l e  c r i m i n a l  
i n v o l v e m e n t ,  t h e  w i t n e s s  s h o u l d  be  a d v i s e d  t h a t  t h e  
C o m m i s s i o n  ma y  r e f e r  t h e  m a t t e r  t o  t h e  p r o p e r  l a w  
e n f o r c e m e n t  a u t h o r i t y  f o r  f u r t h e r  i n v e s t i g a t i o n .

N.  A l l  w i t n e s s e s  may be  i n t e r v i e w e d  by  m e m b e r s  o f  
t h e  C o m m i s s i o n  s t a f f  o r  by  o t h e r  i n d i v i d u a l s  a p p o i n t e d  i n  
w r i t i n g  by  t h e  C o m m i s s i o n  o r  i t s  E x e c u t i v e  D i r e c t o r .

0 .  I n  a n  i n t e r v i e w  w i t h  t h e  R e s p o n d e n t ,  c o u n s e l  
f o r  t h e  R e s p o n d e n t  ma y  be  p r e s e n t  d u r i n g  t h e  c o u r s e  o f  t h e  
i n t e r v i e w  i f  t h e  R e s p o n d e n t  s o  d e s i r e s .

P .  A w i t n e s s  may be  a c c o m p a n i e d  by  l e g a l  c o u n s e l  
d u r i n g  t h e  c o u r s e  o f  a n  i n t e r v i e w .

Q.  I f  d e e me d  n e c e s s a r y ,  a n  i n t e r v i e w  c a n  b e  
p r e s e r v e d  b y  m e a n s  o f  a s t e n o g r a p h i c  r e c o r d  o r  t a p e d  
r e c o r d i n g ,  s u b j e c t  t o  t h e  p r i o r  a p p r o v a l  o f  t h e  E x e c u t i v e  
D i r e c t o r  a n d  w i t h  t h e  i n i t i a l  i n d i c a t i o n  t o  t h e  w i t n e s s  t h a t  
t h e  i n t e r v i e w  w i l l  be  s o  p r e s e r v e d .

S t a f f  Ma n u a l
p a g e  e i g h t



R.  U n d e r  n o r m a l  c i r c u m s t a n c e s ,  a w i t n e s s  i s  t o  bt  
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ALASKA COMMISSION ON JUDICIAL CONDUCT
STAFF MANUAL

PQLICX .1. - .OPENING INQUIRY. FILE
Upon re c e ip t of a written or oral request for investigation setting forth allegations
of judicial misconduct by a member of the s ta te  ju d ic ia ry , or a t  th e  d irec tio n  of
the commission, the following procedure is to be followed:

A. A legal size file folder is punched by a two hole punch and clip fa s te n e rs  are
attached.

B. Any w ritten  communication (date stamped with date of receipt) is punched and 
inserted on the le ft side of the folder.

C. An inquiry number is assigned and the  com plainant name is logged in the
complaint log next to  the appropriate inquiry number.

D. An Intake Form is prepared and clipped to the le ft side of the file folder.
(Form 1)

E. An In v estig a tio n  Log Form is prepared and clipped to the le ft side of the file 
folder. (Form 2)

F. A f ile  ta b  w ith th e  com pla inan t's  la s t  name, the judge's last name, and the
inquiry number typed on it  is attached to  the f ile  fo ld e r. The fo ld e r is stam ped
"confidential".

G. The inquiry number is noted on a ll docum ents in th e  file and all materials 
subsequently received.

H. File index cards are prepared and filed as follows:

1. The following information is typed on a 3 x 5 card:

Complainant name Inquiry number
Judge name 
Date opened
Brief statem ent of complaint 
Date closed and disposition

2. A second index card is typed with the same information as above, 
except th a t the judge's name is typed first and the complainant's 
name second. The firs t card is to  be filed in the "complainant card 
file" and the second card is to be filed in the "judge card file".

L The file is given to  the s ta ff  assistant for examination and action.
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A. As much information as possible is filled out from available information.

B. A case number is assigned from the "Complaint Log". Hie complainant’s name is 
logged in the Complaint Log next to the appropriate complaint number.

C. If a le tte r, affidavit, or other materials are available explaining the
nature of the complaint, this is noted in the "Complaint" block of the Intake Form.

D. Hie appropriate status and disposition of the inquiry, if known, is marked on 
the  In take Form. For example, if the complaint is against a m agistrate, the form is 
marked under "Non-jurisdictional", "Magistrate" and under "R efe rra l"  to  "Presiding 
Judge". If th e  complaint is jurisdictional, the appropriate code form the "Code List 
of Fact Patterns" 'Form la) is selected and entered. A copy of the Intake Form is 
automatically filed in the "Judge’s File" if the complaint is jurisdictional.

E. Hie original copy of the Intake Form is placed in the case file. Hie 
second copy is placed in the "open" file until the inquiry is closed.
This copy is removed from the open file and placed in the "closed" file 
when the inquiry is closed. The third copy is placed in the "numerical" 
file.

ALASKA COMMISSION ON JUDICIAL CONDUCT
STAFF MANUAL



ALASKA COMMISSION ON JUDICIAL CONDUCT
STAFF MANUAL

FORM 1 -  IKYES.TIGATIQ27.-LQ.G.F.Q.RM
A. The inquiry number is typed into the appropriate space on the investigation log 
form at the time the inquiry file is opened.

B. Any tim e ac tio n  is taken  or occurs concerning the inquiry, i t  is logged on this 
form . For exam ple, if  phone calls a re  made, co rrespondence is s e n t ou t or 
rece iv ed , or file s  in th e  clerk’s office are researched, a note is made, dated, and 
the person noting the information logs in their initials.



ALASKA COMMISSION ON JUDICIAL CONDUCT
INTAKE FORM

A c c u s a t i o n  N o .___________  D a te  Opened:  _____________D a te  C l o s e d : ____________

Name: _________________________________________________________________________________

A d d r e s s :  ______________________________________________________________________________
P h o n e :  (Hm) ______________  ( W k ) __________________

RESPONDENT JUDGE: __________________________________________________________________

JUDICIAL DISTRICT: 1 2 3 4  COURT: S u p e r i o r ,  A p p e a l s ,  S u p re m e ,  D i s t r i c t

NONJURISDICTIONAL: A t t o r n e y ,  M a g i s t r a t e ,  F e d e r a l ,  O t h e r  ________________ _

JURISDICTIONAL: M i s c o n d u c t ,  M en ta l  D i s a b i l i t y ,  P h y s i c a l  D i s a b i l i t y

STATUTORY GROUNDS:

D i s a b i l i t y :  __________________
C o n v i c t i o n :  ______________________

W i l f u l  M i s c o n d u c t :  __________________

W i l f u l / P e r s i s t e n t  F a i l u r e  t o  P e r f o r m  D u t i e s :  _____________

C o n d u c t  P r e j u d i c i a l  t o  Admin, o f  J u s t i c e :  __________________
C o n d u c t  t h a t  B r i n g s  J u d i c i a l  O f f i c e  i n t o  D i s r e p u t e :  _______________

V i o l a t i o n  o f  Code o f  C o n d u c t :  _________________
H a b i t u a l l y  I n t e m p e r a t e :  __________________

TYPE OF MISCONDUCT:

I m p r o p e r  C o u r t  Decorum: ____________________

A d m i n i s t r a t i v e  F a i l u r e / R e f u s a l :  __________________
P r o h i b i t e d  P r a c t i c e  o f  Law: ___________________

E x P a r t e  P r o c e e d i n g s / D i s c u s s i o n s :  __________________
I n t e r f e r e n c e  -  A t t o r n e y / C l i e n t :  ________________

I m p r o p e r  Use o f  J u d i c i a l  A u t h o r i t y :  _______________
I m p r o p e r  I n f l u e n c e :  _____________

C o n f l i c t  o f  I n t e r e s t :  _______________

B i a s :  _______________

G i f t s ,  B r i b e s ,  L o a n s ,  F a v o r s :  ________________

I m p r o p r i e t y  O f f  B e n c h :  ________________
I m p r o p e r  P o l i t i c a l / C a m p a i g n  A c t i v i t i e s :  _________________
Abuse o f  P r e s t i g e  o f  O f f i c e :  __________________

O b s t r u c t i o n  o f  J u s t i c e :  ________________

C r i m i n a l  B e h a v i o r :  __________________
F a i l u r e  t o  D i s q u a l i f y :  ________________
T i c k e t  F i x i n g :  ____________________

D I S P O S I T I O N : ____

R E C O M M E N D A T I O N :

A C C U S A T I O N  S U M M A R Y  - S E E  R E V E R S E



FORM 2
A L A S K A  C O M M I S S I O N  O N  J U D I C I A L  C O N D U C T  

I N V E S T I G A T I O N  L O G  F O R M  
I N Q U I R Y  # _____- _________

D A T E  A C T I O N  T A K E N  INITIALS



FORM la

A. Physical and mental disability

1. Physical illness
2. Age and senility
3. Mental illness
4. Alcohol or drug abuse

B. Judicial Misconduct

1. Imp oper court decorum (on bench or in chambers)

a. Improper consideration and treatment of attorneys, court employees, 
witnesses and others

b. Improper or eccentric bench conduct such as sleeping or drunkenness

c. Interference in making the record and conducting trials in own court

.2. Failure or refusal to dispose promptly of judicial business, enter orders, 
or cooperate in administration of court

3. Prohibited practice of law

4. Conducting ex parte proceedings or engaging in ex parte discussions

5. In terference with attorney-client relationship

' ’6. Improper use of judicial authority (doing something in judicial capacity
th a t judges are not authorized to  do)

a. In conducting proceedings (refusing to  appoint public defenders, not 
holding court in courtroom, not observing formalities, not informing 
defendants of their rights or depriving them of their rights, setting bail 
when defendants are not represented by counsel, or otherwise failing to 
observe normal procedures as to where or how court is held)

b. In entering judgment

c. In threatening or determining bail, sentences, punishment, or contempt

d. In entering or threatening to enter other judicial orders

e. In falsely or improperly certifying documents or court records

7. Influence of family, social, political, business, and property 
relationships

a. On judicial decisions

(1) Own decisions
(2) Decisions of other judges

b. On making appointments

c. On other m atters relating to the administration of justice -  transferring 
case and reducing charges

8. Conflict of interest

9. Bias

ALASKA COMMISSION ON JUDICIAL CONDUCT
CODE LIST OF FACT PATTERNS



10. Giving or receiving gifts, bribes, loans or favors

11. Impropriety off the bench

a. Misappropriation or misuse of public employees, property, or funds

b. Improper comments, accusations, associations, or connections

c. Interference with or influence on pending or impending litigation 
(litigation before other judges)

d. Lewd or corrupt personal behavior

e. Business dealings; extrajudicial business activity  conducted for 
compensation or personal advantage

f. Use of judicial position to extort or embezzle private funds

g. Misconduct in the permitted practice of law

h. Improprieties in personal debts and loans

12. Political and campaign activities -  own campaign or other politicians’

13. Abuse of prestige of office

14. Obstruction of justice, perjury, filing false document

15. Criminal behavior

16. Failure to disqualify self

17. Ticket fixing



ALASKA COMMISSION ON JUDICIAL CONDUCT
STAFF MANUAL

POLICY 2 -  INVESTIGATIVE GUIDELINES

The following are guidelines which govern the general approach taken by the sta ff 
in the conduct of its  investigations and interviews:

A. The s ta ff  assistant or investigator shall initially identify him or herself to the 
witness.

B. Where applicable, reference shall be made to the authority by which the 
commission conducts its  investigations, specifically, Alaska Const., Art. IV, Sec. 10, 
and AS 22.30.011.

C. Clear and emphatic reference shall be made to the s tric t confidentiality of the 
investigation, and reference made to  the prohibition imposed on the commission and 
its s ta ff  regarding disclosure of the existence or content of the investigation.

D. A request shall be made that the witness, in turn, keep the interview 
confidential.

E. No admission is to bo made by the investigator regarding the subject of the 
investigation and the witness is to  be admonished that no inference regarding the 
subject of the investigation should be drawn from the questions asked.

F. The investigator shall indicate that the statem ent given by the witness will 
remain confidential as a part of the commission’s investigative file until such 
time, and only if and when, the commission files a formal complaint pursuant to 
Rule 10E(4) of the commission’s Rules of Procedure.

G. Further caution shall be given th a t in the event of an ensuing hearing, the 
witness may be called to testify and the present statem ent given by the witness 
could be used to  refresh his or her recollection or point out any m aterial 
contradiction in his or her later testimony,

H. Unless otherwise approved by the commission, only those witnesses who are 
believed to have specific knowledge of the subject m atter of the investigation are 
to be contacted and interviewed.

I. During the course of the interview, generalized questions shall be employed 
regarding the alleged misconduct of a particular judge, which would not reveal the 
source of previously supplied information.

J. During the course of the interview, factual or leading questions shall be 
employed only for the purpose of attempting to  refresh the recollection or seek 
clarification of a prior contradictory response.

K. The interview shall be immediately terminated upon the expression of the 
witnesses’ reluctance or refusal to  participate in the interview or to  answer further 
questions.

L. Generally, the investigation should be limited to the initial scope of the inquiry.

M. If there is indication of possible criminal involvement, the witness should be 
advised that the commission may refer the m atter to the proper law enforcement 
authority for further investigation.

N. All witnesses may be interviewed by members of the Commission s ta ff or by 
other individuals appointed in writing by the Commission or its  Staff Assistant.

O. In an interview with the Respondent, counsel for the Respondent may be present 
during the course of the interview if the Respondent so desires.

P. A witness may be accompanied be legal counsel during the course of an 
interview.



Q. If deemed necessary, an interview can be preserved by means of a stenographic 
record or taped recording, subject to  the prior approval of the s ta ff assistant and 
with the initial indication to the witness that the interview will be so preserved.

R. Under normal circumstances, a witness is to  be interviewed at a location 
convenient to  the witness.

S. An investigative report should contain a summary of all pertinent facts.

T. S taff investigations are to be completed as expeditiously as possible with 
cumulative evidence sought only where necessary to establish a continuing pattern 
of misconduct.

U. In analyzing judicial conduct the scaff assistant and investigator(s) shall be 
guided by Art. IV Sec. 10 of the Alaska Constitution and AS 22.30.011.



Filing a Complaint
To lile a  complaint, contact the Commission 
office in person, by telephone, o r in writing 
The address and telephone number is on the 
back ol this brochure

Investigating a 
Complaint
The Commission will review the complaint, a  
step which usually involves an interview by 
Commission staff with the person who filed 
the complaint. The person who has a lleged  
the misconduct must submit facts surround­
ing the incident to the Commission. No com ­
plaint will be decided solely on the basis of 
claims m ade by the complainant All a lle g a ­
tions will be thoroughly investigated
The Commission has the authority to initiate 
its own inquiry into possible judicial 
misconduct.
After the initial inquiry, the Commission may 
dismiss the complaint o r conduct a  full inves­
tigation, including formal hearings A com ­
plaint against a  judge m ay be dismissed by 
the Commission at any time during the inves­
tigation. if the charge is found to be without 
merit.
Complaints filed with the Commission and 
a ll Commission inquiries, investigations, and 
hearings a re  confidential They become 
public when Commission recommendations 
a re  filed with the Supreme Court

Powers of the 
Commission
Trie Commission only has the power to inves­
tigate charges o l judicial misconduct o r dis­
ability After a form al hearing, the Commis­
sion m ay
• Exonerate the judge of the charge or 

charges
o Reprimand the judge publicly or 

pnvately
• Recommend that the Supreme Court 

take one of the follow ing actions 
against the judge'

Suspension 
Removal 
Retirement 
Public Censure 
Private Censure

Powers the Commission 
Does Not Have
The Commission does not have the authority 
to hea r an appea l <or judicial error, mistake, 
o r other lega l reusons for appeals. That is the 
role of the state's appe lla te  courts
The Commission cannot supervise any loca l 
court administration.
The Commission has no authority to evaluate 
judges for retention elections

For Information/ 
To File a Complaint

.Alaska Commission on Judicial Conduct 
Eoney Memorial Court Building 
303 K Street
Anchorage. AJaska 99501 
(9 0 7 ) 294-0528

JUDICIAL



The Alaska 
Commission on 
Judicial Conduct
Complaints from  the public about the con­
duct ot judges in A laska a re  hand led by the 
constitutionally created .Alaska Commission 
on Judicial Conduct The Commission p ro ­
vides an open channel for any individual 
who leels he o r she has a legitimate com ­
plaint about the conduct ol any state udge 
in Alaska
in addition to reviewing complaints against 
judges, the Commission helps promote com ­
pliance with established codes of conduct 
lo r judges
The Commission consists of nine members
• Three justices o r judges o l state courts 

e lected by fellow justices and  judges
• Three attorneys who have practiced 

law  in Alaska at least 10 years. The 
attorneys a re  appointed by the Gov­
ernor from nominations m ade by the 
Alaska Bar Association. The 
appointments must be conlirmed by 
a  majority of both houses of the state 
legislature meeting in joint session.

• Three members of the public who 
a re  not attorneys, judges o r retired 
judges The public members a re  
appointed by the governor and must 
be confirmed by a  majority of both 
houses of the state legislature meet­
ing in joint session

Complaints Against 
Judges
A complaint can be filed by a m em ber of 
the public against a  justice o l the supreme 
court a  judge of the court ol appeals, a 
superior court judge, o r a  district court judge
Complaints against magistrates can be filed 
with Magistrate Services. Boney Memorial 
Court Building. 303 K Street. A jichorage, AK 
99501 These complaints will be referred to 
the approp riate presiding superior court 
judge for investigation

Types of Complaints
Hie Commission has the authority to handle 
a  wide range of complaints against judges 
for a lleged  misconduct both inside and out­
side the courtroom, o r because of a  mental 
o r physical disability that seriously interferes 
with judicial duties

Judicial Misconduct Other Improper or Illega l Activities
A lleg ed  ju d ic ia l m isconduct can  inc lude but
is not lim ited to

Impropei Courtroom Decorum
• Improper consideration an d  treat­

ment of counsel witnesses, an d  
others

• improper or eccentric bench con­
duct, such as sleep ing or d runken­
ness

• Fa ilure or refusal to dispose ol ju d i­
c ia l business promptly, enter orders, 
or cooperate in court adm in istration

Improper or Illegal Inlluence
• A llow ing fam ily, social, or po litica l 

relationships to in fluence any ju d ic ia l 
decision, m aking appointments, or 
other matters re la ting  to the adm in is­
tration of justice, such as transferring 
cases or reduc ing charges

• Conflict of interest
• G iving or rece iv ing  gifts, bribes, 

loans, or favors

Impropriety Off the Bench
• M isappropriation or misuse of p ub lic 

employees, property or funds
• Improper comments, accusations, 

associations, or connections.
• In terference with or in fluence on a 

pend ing or im pend ing lawsuit
• Lewd or corrupt personal life
• Use of ju d ic ia l position to extort or 

em bezzle  p riva te funds

• Conducting p roceed ings or e n g a g ­
ing in discussions invo lv ing one side 
or in the interest of one party only

• Interfering w ith the attomey-client 
relationship

• Improper use of jud ic ia l authority
• Bias
• Improper po litica l cam pa ign  ac tiv i­

ties invo lv ing the ju d g e  or any politi­
c a l can d ida te

• /dousing the prestige of the ju d ic ia l 
o lfice

• Obstruction of justice, perjury, filing a  
false document

• C rim inal behav io r
• Failure to d isqua lify  self.
• Ticket Fixing.

Physical or Mental 
Disability
Physical or m enta l d isab ility  can  include, but
is not lim ited to:

A lcohol or d rug  abuse  
Senility
Serious physica l illness 
M enta l illness
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

JAMES HOLLOWAY,

P l a i n t i f f ,

v s .

HONORABLE JUDGE S .  J .  BUCKALEW; 
HONORABLE JUDGE RALPH E. MOODY; 
an d  STATE OF ALASKA,

D e f e n d a n t s .

i W

w j j

No. 3AN-77-8145 CIV

PLAINTIFF 'S  REPLY MEMORANDUM AND MEMORANDUM 
IN OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

I n  t h e i r  memorandum i n  o p p o s i t i o n  t o  p l a i n t i f f ' s  m o t i o n  

f o r  summary j u d g m e n t  a n d  i n  s u p p o r t  o f  d e f e n d a n t s '  m o t i o n  f o r  

summary j u d g m e n t ,  d e f e n d a n t s  make s e v e r a l  p o i n t s  t h a t  w i l l  be  

d e a l t  w i t h  s e q u e n t i a l l y .  However ,  p l a i n t i f f  n o t e s  t h a t  d e f e n d ­

a n t s '  p o s i t i o n  c o m p l e t e l y  o v e r l o o k s  and  i g n o r e s  t h e  c r i t i c a l  and  

c e n t r a l  p o i n t  made by p l a i n t i f f  i n  h i s  s u b m i s s i o n - - t h a t  u n d e r  t h e  

Supreme C o u r t ' s  d e c i s i o n  i n  t h i s  c a s e ,  B ucka lew  v .  H o l l o w a y , 604 

P . 2d 240 ( A l a s k a  1 9 7 9 ) ,  t h e  p r e s i d i n g  S u p e r i o r  C o u r t  J u d g e ' s  

s t a t u t o r y  pow er  t o  rem ove  a  j u d g e — n o t w i t h s t a n d i n g  t h e  " s e r v e s  a t  

t h e  p l e a s u r e "  l a n g u a g e — was n a r r o w l y  i n t e r p r e t e d  so  a s  t o  p r o v i d e  

a means  o f  q u i c k l y  r e m o v in g  a m a g i s t r a t e  when,  and  o n l y  when,  

s u c h  a c t i o n  was j u s t i f i e d  on  t h e  b a s i s  o f  j u d i c i a l  u n f i t n e s s .  By 

t o t a l ) . y  i g n o r i n g  t h i s  a r g u m e n t ,  an d  p r e s e n t i n g  n o t h i n g  t o  d i s p u t e  

t h e  c o r r e c t n e s s  of .  i t ,  d e f e n d a n t s  a r e  a b l e  t o  a r g u e  t h e i r  p o s i ­

t i o n  on  a r a t i o n a l e  t h a t  makes  i t  w h o l l y  i r r e l e v a n t  t h a t  t h e  

o f f i c e r h o l d e r  i n  q u e s t i o n  i s  a  j u d g e  r a t h e r  t h a n  a  p o l i t i c a l  

a p p o i n t e e  s e r v i n g  a t  t h e  whim o f  some e l e c t e d  o f f i c i a l .

D e f e n d a n t s  c i t e  s e v e r a l  c a s e s  t o  t h e  e f f e c t  t h a t  o n e  

who " s e r v e s  a t  t h e  p l e a s u r e "  o f  a n o t h e r  h a s  no r i g h t  t o  a  h e a r i n g  

b e f o r e  b e i n g  t e r m i n a t e d .  T h e s e  c a s e s  i n v o l v e  o f f i c i a l s  s u c h  a s

jhfiSS
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c i t y  m a n a g e r s ,  d e p u t y  s h e r i f f s ,  a n d  o f f i c e r s  o f  l e g i s l a t i v e  

b o d i e s .  P l a i n t i f f  w i l l  c o n c e d e  a t  t h e  o u t s e t  t h a t  i f  t h e  l a n g u a g e  

" s e r v e s  a t  t h e  p l e a s u r e "  i n  A .S .  2 2 . 1 5 . 1 7 0 ( c )  r e l e g a t e s  t h e  

t e n u r e  o f  m a g i s t r a t e s  t o  t h a t  o f  p u r e l y  p o l i t i c a l  f u n c t i o n a r i e s ,  

h e  h a s  no c a s e .  P l a i n t i f f ' s  a r g u m e n t ,  w h ic h  i s  d e t e r m i n a t i v e  o f  

t h e  c a s e  i f  p l a i n t i f f  p r e v a i l s  on  i t ,  a n d  w h ic h  t h e  d e f e n d a n t s  

h a v e  i g n o r e d ,  i s  t h a t  i t  was p l a i n l y  h e l d  n o t  t o  mean t h e  same 

t h i n g  by t h e  A l a s k a  Supreme C o u r t .

D e f e n d a n t s  a r g u e  t h a t  p l a i n t i f f  h ad  no " p r o p e r t y  i n t e r ­

e s t "  o r  " l i b e r t y  i n t e r e s t "  and  c o n s e q u e n t l y  t h e r e  a r e  no du e  

p r o c e s s  i m p l i c a t i o n s  t o  h i s  summary d i s m i s s a l .  They f u r t h e r  

a r g u e  t h a t  no " s t i g m a "  a t t a c h e d  t o  h i s  d i s m i s s a l ,  t h a t  h i s  d i s ­

m i s s a l  was i n  a n y  e v e n t  p r o p e r  b e c a u s e  o f  h i s  a c k n o w le d g e m e n t  

t h a t  h e  h a d  u s e d  m a r i j u a n a ,  an d  t h a t  h e  somehow w a i v e d  h i s  ' r i g h t  

t o  a  h e a r i n g  b e c a u s e  h e  d i d  n o t  s p e c i f i c a l l y  r e q u e s t  o n e  a f t e r  h e  

h ad  b e e n  i n f o r m e d  o f  a f a i t  a c c o m p l i — h i s  summary t e r m i n a t i o n .

I f  p l a i n t i f f ' s  a r g u m e n t  t h a t  he  c o u l d  o n l y  be  rem oved  f o r  j u d i ­

c i a l  u n f i t n e s s  i s  a c c e p t e d  h y p o t h e t i c a l l y ,  i t  becom es  c l e a r  t h a t  

t h e  d e f e n d a n t s  p o s i t i o n  c r u m b l e s .  C l e a r l y ,  i f  j u d i c i a l  u n f i t n e s s  

i s  t h e  o n l y  c r i t e r i o n  t h a t  j u s t i f i e s  r e m o v a l ,  h e  h a d  a  " p r o p e r t y  

i n t e r e s t " — an e x p e c t a t i o n  o f  c o n t i n u e d  em p lo y m en t  so  l o n g  a s  h e  

p e r f o r m e d  h i s  d u t i e s  an d  was f i t ,  a t  l e a s t  d u r i n g  t h e  t w o - y e a r  

p e r i o d  t h a t  h e  was e x p e c t e d  t o  com m it  t o  t h e  j o b .  S i m i l a r l y ,  t h e  

c a s e s  c i t e d  by  b o t h  p a r t i e s  make i t  c l e a r  t h a n  an  o f f i c e h o l d e r ' s  

" l i b e r t y  i n t e r e s t "  i s  i n v o l v e d  w h e r e  h i s  t e r m i n a t i o n  s t i g m a t i z e s  

h im ,  t h e r e b y  e n t i t l i n g  him t o  a  h e a r i n g .  I f  j u d i c i a l  u n f i t n e s s  

i s  t h e  o n l y  l e g i t i m a t e  b a s i s  f o r  r e m o v in g  h im ,  h i s  summary r e m o v a l  

n e c e s s a r i l y  i m p l i e s — w h e t h e r  t h e  a c t u a l  r e a s o n s  a r e  p u b l i c l y  

s t a t e d  o r  n o t ~ - t h a t  he  i s  u n f i t  a n d  h e  h a s ,  i p s o  f a c t o , b e e n  

s t i g m a t i z e d  by h i s  r e m o v a l .

F i n a l l y ,  i f  " j u d i c i a l  u n f i t n e s s "  i s  t h e  o n l y  b a s i s  f o r  

r e m o v a l ,  H o l l o w a y ' s  a c k n o w le d g e m e n t  a b o u t  m a r i j u a n a  u s e  c a n
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h a r d l y  o b v i a t e  t h e  n e e d  f o r  a  h e a r i n g  d i r e c t e d  a t  d e t e r m i n i n g

w h e t h e r ,  an d  t o  w h a t  e x t e n t ,  s u c h  c o n d u c t  a f f e c t e d  h i s  f i t n e s s  o r

p e r f o r m a n c e  o f  d u t i e s  a s  a  j u d g e .  P r i v a t e  m a r i j u a n a  u s e  i s

c o n s t i t u t i o n a l l y  p r o t e c t e d  i n  A l a s k a ,  an d  c o u l d  n o t ,  i n  a n d  o f
1/

i t s e l f ,  j u s t i f y  h i s  r e m o v a l .

The W aiv e r  Q u e s t i o n  

D e f e n d a n t s 1 a r g u m e n t  t h a t  p l a i n t i f f  somehow w a i v e d  h i s  

r i g h t  t o  a h e a r i n g  i s  b a s e d  upon  p o r t i o n s  o f  an  a n s w e r  t o  a  

r e q u e s t  f o r  a d m i s s i o n  t h a t  a r e  t a k e n  o u t  o f  c o n t e x t ,  an d  i _  

t o t a l l y  i n c o n s i s t e n t  w i t h  d e f e n d a n t s '  p o s i t i o n  i n  t h i s  l a w s u i t .  

D e f e n d a n t s  r e l y  upon  an  a d m i s s i o n  t h a t ,  a s  q u o t e d  i n  t h e i r  memo­

randum a t  p a g e  3, J u d g e  H o l lo w a y  " d i d  n o t  s p e c i f i c a l l y  r e q u e s t  a 

h e a r i n g  p r i o r  t o  t h e  i s s u a n c e  o f  t h e  o r d e r  w h ic h  t e r m i n a t e d  [ h i s ]  

a p p o i n t m e n t .  . . . "  The a n s w e r ,  i n  i t s  e n t i r e t y ,  s t a t e s  a s  

f o l l o w s :

Adm it  t h a t  I  d i d  n o t  s p e c i f i c a l l y  r e q u e s t  
a  h e a r i n g  p r i o r  t o  t h e  i s s u a n c e  o f  t h e  o r d e r  
w h i c h  t e r m i n a t e d  my a p p o i n t m e n t ,  s i n c e  I  
h ad  a s su m e d  t h a t  some k i n d  o f  h e a r i n g  w o u ld  
be  h e l d  a s  a  m a t t e r  o f  c o u r s e  p r i o r  t o  s u c h  
a c t i o n .  Deny t h a t  I  h a d  a  f u l l  o p p o r t u n i t y  
t o  make a c o m p r e h e n s i v e  an d  d e t a i l e d  p r e ­
s e n t a t i o n  o f  my v i e w s  p r i o r  t o  t h e  o r d e r  o f  
t e r m i n a t i o n ,  s i n c e  I  was n o t  on  n o t i c e  t h a t  
s u c h  o r d e r  w o u ld  be  i s s u e d  s w i f t l y  an d  w i t h ­
o u t  u t i l i z a t i o n  o f  a  h e a r i n g  p r o c e s s .

See R e s p o n s e s  t o  R e q u e s t  f o r  A d m i s s i o n ,  December 27 ,  19 7 7 .

The c i r c u m s t a n c e s  l e a d i n g  up t o  J u d g e  H o l l o w a y ' s  t e r m i ­

n a t i o n  a r e  t h a t  on  A u g u s t  1 9 ,  1977 he  r e c e i v e d  a  c a l l  f ro m  J im  

A r n o l d  a d v i s i n g  him t h a t  v a r i o u s  c h a r g e s  h ad  b e e n  l e v e l e d  a g a i n s t

1 /  I n  f a c t ,  t h e  o r i g i n a l  r e a s o n  f o r  h i s  s u s p e n s i o n  was n o t
m a r i j u a n a  u s e  a t  a l l ,  b u t  r a t h e r  t h e  f a c t  t h a t  h e  was l i v i n g  
i n  t h e  same h o u s e  a s  a  woman t o  whom he  was n o t  ( a l t h o u g h  
now i s )  m a r r i e d .  I n  f a c t ,  J u d g e  H o l lo w ay  b e l i e v e s  t h a t  h e  
was r em oved  a s  t h e  c u l m i n a t i o n  o f  a p r o c e s s  t h a t  was s t a r t e d  
by t h e  D i s t r i c t  A t t o r n e y  b e c a u s e  o f  d i s s a t i s f a c t i o n  w i t h  
c e r t a i n  j u d i c i a l  a c t i o n s  h e  h a d  t a k e n  t h a t  w e re  w h o l l y  
u n r e l a t e d  t o  h i s  p e r s o n a l  l i f e .  C o m p l a i n t ,  p a r a .  5 ( c ) .
T h e s e  i s s u e s  n e e d  t o  b e  r e s o l v e d  a t  a  h e a r i n g  d i r e c t e d  a t  
t h e  s u f f i c i e n c y  o f  g r o u n d s  f o r  h i s  r e m o v a l .  See  d i s c u s s i o n s  
i n f r a .
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him a n d  t h a t  h e  an d  J u d g e  Moody w e r e  s c h e d u l e d  t o  l e a v e  on v a c a ­

t i o n  a n d  t h a t  J u d g e  H o l lo w ay  h ad  t o  r e s p o n d  p r o m p t l y  s o  t h a t  t h e  

m a t t e r  c o u l d  b e  c l e a r e d  up b e f o r e  t h e  im p e n d in g  v a c a t i o n s .  J u d g e  

H o l lo w ay  d e n i e d  t h e  s e r i o u s  c h a r g e s ,  a d m i t t e d  t o  l i v i n g  i n  t h e  

came d w e l l i n g  u n i t  w i t h  o t h e r  p e r s o n s ,  o n e  o f  whom was h i s  

g i r l f r i e n d ,  a n d  a d m i t t e d  t h a t  he  " s o m e t i m e s  u s e d  m a r i j u a n a . "  

A f f i d a v i t  o f  J am es  H o l lo w a y ,  A p r i l  1 9 8 3 ,  p a r a .  8.  J u d g e  H o l lo w a y  

r e q u e s t e d  t h e  names o f  t h e  i n d i v i d u a l s  m ak in g  t h e  c h a r g e s ,  w h ic h  

i n f o r m a t i o n  was d e n i e d .  S h o r t l y  t h e r e a f t e r ,  he  r e c e i v e d  a  t e l e ­

p h o n e  c a l l  f ro m  J u d g e  B u ck a le w  d em an d in g  h i s  r e s i g n a t i o n ,  w h ic h  

H o l lo w ay  r e f u s e d  t o  g i v e ,  w h e re u p o n  J u d g e  B u ck a lew  o r a l l y  s u s ­

p e n d e d  him "on t h e  g r o u n d s  o f  l i v i n g  w i t h  t h e  woman w i t h o u t  a 

l i c e n s e . "  I b i d . , p a r a .  9.  F i v e  d a y s  l a t e r  he  r e c e i v e d  a  co p y  o f  

an  o r d e r  s i g n e d  by  J u d g e  B u ck a lew  t e r m i n a t i n g  h i s  a p p o i n t m e n t .  

I b i d . , p a r a .  10 .  J u d g e  H o l lo w ay  a s k e d ,  t h r o u g h  h i s  a t t o r n e y s ,  

t h a t  he  be  a f f o r d e d  a due  p r o c e s s  h e a r i n g .  I b i d . , p a r a .  1 1 .  He 

h a s  n e v e r  r e c e i v e d  a n  e x p l a n a t i o n  o f  t h e  c h a r g e s ,  t h e  names o f  

t h e  a c c u s o r s ,  o r  an y  k i n d  o f  a h e a r i n g .  I d .

On t h e  b a s i s  o f  t h e  a b o v e ,  i t  i s  c l e a r  t h a t  J u d g e  

H o l lo w ay  h a d  no o p p o r t u n i t y  t o  o b t a i n  a  h e a r i n g ,  b e c a u s e  h e  was 

i n f o r m e d  o f  t h e  a d v e r s e  a c t i o n  a f t e r  i t  h ad  b e e n  t a k e n .  M ore­

o v e r ,  t h e  d e f e n d a n t s  h a v e  c o n s i s t e n t l y  m a i n t a i n e d  t h r o u g h o u t  

t h e s e  p r o c e e d i n g s  u h a t  h e  h a s  no r i g h t  t o  a  h e a r i n g ,  and  t h e r e  i s  

no s p e c i f i c  p r o v i s i o n  f o r  a  h e a r i n g  i n  t h e  s t a t u t e s  o r  r e g u l a t i o n s  

r e l a t i n g  t o  m a g i s t r a t e s .  C o n s e q u e n t l y ,  a r e q u e s t  f o r  a  h e a r i n g  

w ou ld  p l a i n l y  h a v e  b e e n  a  f u t i l e  a c t  on  h i s  p a r t  a n d  o n e  a l r e a d y  

r e n d e r e d  m oo t  by p a s t  e v e n t s .  I n  r e c o g n i t i o n  o f  t h e  u n c l e a r  

p r o c e d u r e s  t o  f o l l o w  t o  o b t a i n  a h e a r i n g ,  c o u n s e l  f o r  H o l lo w a y  

c o n t a c t e d  J u d g e  Moody an d  J u d g e  B u ck a le w  on A u g u s t  31 ,  1977 an d  

s t a t e d  a s  f o l l o w s :

At  t h i s  s t a g e  o f  my r e s e a r c h ,  i t  i s  u n c l e a r
w h a t  p e r s o n  o r  fo ru m  Mr. H o l l o w a y ' s  p o s i t i o n
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f  r

s h o u l d  be  co m m u n ic a te d  t o • and  y o u r  a d v i c e  
i n  t h i s  r e s p e c t  w o u ld  b e  g r e a t l y  a p p r e c i a t e d .

See A f f i d a v i t  o f  J o h n  S. H e d l a n d .  I t  i s  c l e a r  t h a t  J u d g e  H o l l o ­

way d i d  e v e r y t h i n g  h u m an ly  p o s s i b l e  t o  o b t a i n  a  h e a r i n g ,  and  i t  

i s  e q u a l l y  c l e a r  t h a t  a t  no p o i n t  d i d  d e f e n d a n t s  h a v e  t h e  s l i g h t ­

e s t  i n t e n t i o n  o f  a f f o r d i n g  him o n e .  Under  t h e s e  c i r c u m s t a n c e s ,  

he c a n n o t  be  h e l d  t o  h a v e  w a i v e d  h i s  r i g h t  t o  a h e a r i n g .

H ere  H o l lo w a y  was n o t  a w a r e  o f  h i s  p e n d i n g  t e r m i n a t i o n  

u n t i l  h e  was i n f o r m e d  t h a t  h e  h a d  i n  f a c t  b e e n  t e r m i n a t e d .

What t h e  C o n s t i t u t i o n  d o e s  r e q u i r e  i s  "an 
o p p o r t u n i t y  . . . g r a n t e d  a t  a  m e a n i n g f u l  
t i m e  an d  i n  a  m e a n i n g f u l  m a n n e r , "  . . .
" f o r  [a] h e a r i n g  a p p r o p r i a t e  t o  t h e  n a t u r e  
o f  t h e  c a s e . "  The f o r m a l i t y  and  p r o c e d u r a l  
r e q u i s i t e s  f o r  t h e  h e a r i n g  c a n  v a r y ,  d e p e n d i n g  
upon  t h e  i m p o r t a n c e  o f  t h e  i n t e r e s t s  i n v o l v e d  ' 
an d  t h e  n a t u r e  o f  t h e  s u b s e q u e n t  p r o c e e d i n g s .
T h a t  t h e  h e a r i n g  r e q u i r e d  by  due  p r o c e s s  i s  
s u b j e c t  t o  w a i v e r ,  and  i s  n o t  f i x e d  i n  fo rm  
d o e s  n o t  a f f e c t  i t s  r o o t  r e q u i r e m e n t  t h a t  an  
i n d i v i d u a l  b e  g i v e n  an o p p o r t u n i t y  f o r  a 
h e a r i n g  b e f o r e  he  i s  d e p r i v e d  o f  any  s i g n i ­
f i c a n t  p r o p e r t y  i n t e r e s t ,  e x c e p t  f o r  e x t r a ­
o r d i n a r y  s i t u a t i o n s  w h e r e  some v a l i d  g o v e r n ­
m e n t a l  i n t e r e s t  i s  a t  s t a k e  t h a t  j u s t i f i e s  
p o s t p o n i n g  t h e  h e a r i n g  u n t i l  a f t e r  t h e  e v e n t .

B o d d ie  v .  C o n n e c t i c u t , 401 U .S .  37 1 ,  3 7 8 -9  ( 1 9 7 1 ) .  [ C i t a t i o n s  and

f o o t n o t e s  o m i t t e d ;  e m p h a s i s  o r i g i n a l ] . I t  i s  i n d i s p u t a b l e  h e r e

t h a t  H o l lo w ay  was n e v e r  a f f o r d e d  any  o p p o r t u n i t y  f o r  a  h e a r i n g

b e f o r e  o r  a f t e r  he was t e r m i n a t e d ,  and  t h u s  t h e  a r g u m e n t  t h e

S t a t e  makes  t h a t  H o l lo w ay  " w a iv e d "  h i s  r i g h t  t o  a  h e a r i n g  i s

i l l u s o r y .

I t  i s  w e l l  s e t t l e d  t h a t :

[ t ] o  c o n s t i t u t e  a  w a i v e r  t h e r e  m u s t  be  an  
e x i s t i n g  r i g h t ,  a  k n o w le d g e  o f  i t s  e x i s t e n c e ,  
and  an  a c t u a l  i n t e n t i o n  t o  r e l i n q u i s h  i t ,  o r  
s u c h  c o n d u c t  a s  w a r r a n t s  an  i n f e r e n c e  o f  t h e  
r e l i n q u i s h m e n t .  I t  i s  a  v o l u n t a r y  a c t  and  
i m p l i e s  an  a b a n d o n m e n t  o f  a r i g h t  o r  p r i v i l e g e — 
an  e l e c t i o n  t o  d i s p e n s e  w i t h  s o m e t h i n g  o f  v a l u e  
o r  t o  f o r e g o  some a d v a n t a g e  w h ic h  o n e  m i g h t ,  
a t  h i s  o p t i o n ,  h a v e  dem anded .  I n  no c a s e  w i l l  a
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w a i v e r  be  p r e su m e d  o r  i m p l i e d  c o n t r a r y  t o  t h e  
i n t e n t i o n  o f  t h e  p a r t y  w hose  r i g h t s  w o u ld  b e  
i n j u r i o u s l y  a f f e c t e d  t h e r e b y ,  u n l e s s  by h i s  
c o n d u c t  t h e  o p p o s i t e  p a r t y  h a s  b e e n  m i s l e d ,  
t o  h i s  p r e j u d i c e ,  i n t o  t h e  h o n e s t  b e l i e f  t h a t  
s u c h  w a i v e r  was i n t e n d e d  o r  c o n s e n t e d  t o .

C hase  v .  N a t i o n a l  I n d e m n i t y  C o . , 278 P . 2d 68 ,  72 (C a l .A p p .  1 9 5 4 ) .

See a l s o , Ed B l a c k ' s  C h e v r o l e t  C e n t e r ,  I n c .  v .  M e l i c h a r , 471 P . 2d

172,  174 (N.M. 1 9 7 0 ) .  I n  no  way c a n  H o l l o w a y ' s  c o n d u c t  be  i n f e r r e d

a s  a w a i v e r  o f  h i s  r i g h t  t o  a h e a r i n g ,  and  i n  no way c a n  t h e

S t a t e  r e a l i s t i c a l l y  c o n t e n d  t h a t  i t  h a s  b e e n  p r e j u d i c a l l y  m i s l e d  i n t

t h e  h o n e s t  b e l i e f  t h a t  H o l low ay  r .  ,c:nded t o  w a i v e  h i s  c o n s t i t u t i o n a l

r i g h t  t o  a  h e a r i n g  o r  c o n s e n t e d  t o  a r e l i n q u i s h m e n t  o f  t h a t

r i g h t .
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The M a r i j u a n a  Q u e s t i o n  

The a r g u m e n t  t h a t  H o l lo w a y  i s  n o t  e n t i t l e d  t o  a h e a r i n g  

b e c a u s e  he  a c k n o w l e d g e d  h a v i n g  u s e d  m a r i j u a n a  i s  f l a w e d  i n  s e v e r a l  

f u n d a m e n t a l  r e s p e c t s .  B a s i c a l l y ,  d e f e n d a n t s  s t a t e  t h a t  s i n c e  21 

USC §844 (a) makes  p o s s e s s i o n  o f  m a r i j u a n a  a f e d e r a l  o f f e n s e  and  

b e c a u s e  Canon 2 o f  t h e  Code o f  J u d i c i a l  C o n d u c t  s t a t e s  t h a t  a 

j u d g e  s h o u l d  " r e s p e c t  an d  com ply  w i t h  t h e  l a w " ,  J u d g e  H o l l o w a y ' s  

a c k n o w le d g e m e n t  t h a t  h e  h a d  u s e d  m a r i j u a n a  i p s o  f a c t o  e s t a b l i s h e s  

s u f f i c i e n t  g r o u n d s  f o r  h i s  r e m o v a l .  T h e r e f o r e ,  t h e  d e f e n d a n t s  

a r g u e ,  t h e r e  a r e  no i s s u e s  t o  b e  r e s o l v e d  a t  a h e a r i n g .

The a n s w e r s  t o  t h i s  c o n t e n t i o n  a r e  n u m e r o u s .  The m o s t  

o b v i o u s  i s  t h e  f a c t  t h a t ,  r e g a r d l e s s  o f  w h a t  J u d g e  H o l lo w ay  may 

h a v e  a c k n o w l e d g e d  i n  h i s  c o n v e r s a t i o n  w i t h  J u d g e  B u ck a le w ,  h e  was
i

n o t  rem oved  b e c a u s e  o f  m a r i j u a n a  u s e .  I n  f a c t ,  J u d g e  H o l l o w a y ' s  

s u s p e n s i o n ,  a c c o r d i n g  t o  J u d g e  B u c k a l e w ' s  s t a t e m e n t  t o  H o l l o -  

way, was p r e d i c a t e d  upon t h e  f a c t  t h a t  he  l i v e d  w i t h  a woman

" w i t h o u t  a  l i c e n s e " ,  i . e . ,  h e  l i v e d  w i t h  a woman t o  whom he  was

n o t  m a r r i e d .  No o t h e r  g r o u n d s  w e r e  s e t  o u t  i n  c o n n e c t i o n  w i t h  

h i s  r e m o v a l  (See A f f i d a v i t  o f  Jam es  H o l lo w a y ,  A p r i l ,  1983) 

a x t h o u g h  J u d g e  Moody a p p a r e n t l y  t o o k  t h e  m a r i j u a n a  u s e  q u e s t i o n  

i n t o  a c c o u n t  i n  c o n c u r r i n g  i n  t h e  t e r m i n a t i o n .

A l t h o u g h  t h e  d e f e n d a n t s  h a v e  n o t ,  o v e r  a  p e r i o d  o f  f i v e  

y e a r s ,  s t a t e d  t h a t  m a r i j u a n a  u s e  was t h e  b a s i s  f o r  r e m o v a l ,  t h e y  

b a l d l y  a s s e r t  t h a t  i t  was i n  t h e  memorandum i n  o p p o s i t i o n  t o  

p l a i n t i f f ' s  m o t i o n  f o r  summary j u d g m e n t .  I f  t h e y  w i s h  t o  c o n t r a ­

d i c t  J u d g e  H o l l o w a y ' s  a f f i d a v i t ,  t h e y  m u s t  do so  by a f f i d a v i t  
1 /

t h e m s e l v e s .  See  C i v i l  R u le  56 .

2 /  The o n l y  s t a t e m e n t  o f  r e a s o n s  t h a t  was g i v e n .

3 /  The d e f e n d a n t s  w h o l l y  i g n o r e  i n  t h e i r  r e p l y  memorandum w h a t
t h e  o s t e n s i b l e  b a s i s  f o r  f i r i n g  J u d g e  H o l lo w ay  w a s — h i s  
a l l e g e d  v i o l a t i o n  o f  a  d e a d l e t t e r  c o h a b i t a t i o n  s t a t u t e  t h a t  
a p p e a r s  t o  h a v e  n e v e r  b e e n  e n f o r c e d  i n  A l a s k a ;  was a l w a y s  o f  
d o u b t f u l  c o n s t i t u t i o n a l i t y ,  S t a t e  v .  H a r r i s , 475 P . 2d 638 ,  
6 4 4 -4 7  ( A l a s k a  1 9 6 9 ) ;  and  h a s  now b e e n  r e p e a l e d .  S e e ,  
g e n e r a l l y ,  A f f i d a v i t  o f  J o h n  S .  H e d l a n d .  D e f e n d a n t s  a r e  
o b v i o u s l y  u n c o m f o r t a b l e  w i t h  t h e  i m p l i c a t i o n s  o f  t h e i r  
a r g u m e n t  i n  t h e  c o n t e x t  i n  w h ic h  t h i s  c a s e  a c t u a l l y  d e v e ­
l o p e d — t h a t  t h e  i n t i m a t e  d e t a i l s  o f  a  j u d g e ' s  p r i v a t e  l i f e  
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S e c o n d l y ,  H o l lo w a y  was n e v e r  c h a r g e d  w i t h  o r  c o n v i c t e d  

o f  an y  o f f e n s e  w h a t s o e v e r  u n d e r  t h e  f e d e r a l  d r u g  l a w s .  Even i f  

i t  i s  a s su m e d ,  f o r  t h e  s a k e  o f  a r g u m e n t ,  t h a t  h i s  a c k n o w le d g e m e n t  

o f  h a v i n g  u s e d  m a r i j u a n a  e s t a b l i s h e s  b e y o n d  a r g u m e n t  t h a t  he  h ad  

v i o l a t e d  21 USC §344 ( a ) , t h e  S t a t e ' s  c o n c l u s i o n - - t h a t  t h i s  

a c k n o w le d g e m e n t  e s t a b l i s h e d  j u d i c i a l  u n f i t n e s s  s u f f i c i e n t  t o  

w a r r a n t  h i s  summary r e m o v a l  w i t h o u t  a h e a r i n g — i s  i n c o r r e c t .  The 

d e f e n d a n t s  c i t e  no a u t h o r i t y  w h a t s o e v e r  f o r  t h e  p r o p o s i t i o n  t h a t  

j u d i c i a l  u n f i t n e s s  i s  e s t a b l i s h e d  p e r  s e  t h r o u g h  t h e  e s t a b l i s h ­

ment  o f  f a c t s  w h ic h  d e m o n s t r a t e  t h e  t e c h n i c a l  v i o l a t i o n  o f  some 

p e n a l  s t a t u t e - e v e n  i n  t h e  a b s e n s e  o f  p r o s e c u t i o n  o r  c o n v i c t i o n .  

I n d e e d ,  i n  an  a n a l o g o u s  s i t u a t i o n ,  t h e  s t a t u t e s  o f  A l a s k a  p r o ­

v i d i n g  f o r  d i s c i p l i n e  o f  a j u d g e  p u r s u a n t  t o  J u d i c i a l  Q u a l i f i ­

c a t i o n s  Com m iss ion  a c t i o n  s e t  o u t  c l e a r l y  w h a t  t h e  L e g i s l a t u r e
4/

r e g a r d s  a s  j u d i c i a l  u n f i t n e s s .  J u d g e  H o l lo w ay  c o u l d  n o t  h a v e  

been  d i s c i p l i n e d  u n d e r  t h e s e  p r o c e d u r e s  on t h e  e v i d e n c e  o f  h i s  

a c k n o w le d g e m e n t  o f  m a r i j u a n a  u s e  w i t h o u t  i n q u i r y  i n t o  i t s  e f f e c t ,  

i f  a n y ,  o n  h i s  g e n e r a l  j u d i c i a l  f i t n e s s .

A .S .  22.  3 0 .0 7 0  p r o v i d e s  f o r  a u t o m a t i c  d i s c i p l i n e  i n  t h e  

e v e n t  o f  c o n v i c t i o n  " o f  a  c r i m e  p u n i s h a b l e  a s  a  f e l o n y  u n d e r  

s t a t e  o r  f e d e r a l  law  o r  o f  a  c r i m e  t h a t  i n v o l v e s  m o r a l  t u r p i t u d e  

u n d e r  s t a t e  o r  f e d e r a l  l a w . "  A .S .  2 2 . 3 0 . 0 7 0 ( c )  p r o v i d e s  f o r

3 /  c o n t i n u e d  '
a r e  f a i r  game f o r  a n y o n e  w i s h i n g  him t o  be  rem oved  b e c a u s e  
o f  d i s s a t i s f a c t i o n  w i t h  t h e  j u d g e ' s  o f f i c i a l  a c t i o n s .  The 
d e f e n d a n t s '  r e d  h e r r i n g  m a r i j u a n a  a r g u m e n t  s h o u l d  n o t  b e  
a l l o w e d  t o  o b s c u r e  t h e  r e a l  i s s u e s  t h a t  t h i s  c a s e  p r e s e n t s .

4 /  I n  i t s  d e c i s i o n ,  t h e  Supreme C o u r t  r e s e r v e d  ju d g m e n t  on
w h e t h e r  o r  n o t  J u d i c i a l  Q u a l i f i c a t i o n s  Com m iss ion  p r o c e d u r e s  
a p p l i e d  t o  a  m a g i s t r a t e .  Bucka.lew v .  H o l l o w a y , 604 P .  2d 
2 40 ,  246 ( A la s k a  1 9 7 9 ) .  However ,  w h e t h e r  J u d i c i a l  C o u n c i l  
p r o c e d u r e s  a r e  a p p l i c a b l e  o r  n o t ,  i t  i s  i m p o s s i b l e  t o  r a t i o n ­
a l l y  c o n c l u d e  t h a t  t h e  d e f i n i t i o n  o f  j u d i c i a l  f i t n e s s  s h o u l d  
v a r y  d e p e n d i n g  upon  w h e t h e r  t h e  j u d g e  i n  q u e s t i o n  i s  a 
m a g i s t r a t e ,  a d i s t r i c t  c o u r t  j u d g e ,  a  s u p e r i o r  c o u r t  j u d g e ,  
o r  a n  a p p e l l a t e  j u d g e .  I n d e e d ,  i f  a n y  d i s t i n c t i o n  i s  l o g i c a l ,  
i t  w ou ld  r e q u i r e  a  l e s s e r  sh o w in g  o f  u n f i t n e s s  o f  a j u d g e  
o c c u p y i n g  a h i g h e r  l e v e l  o f  r e s p o n s i b i l i t y  e n d ,  p r e s u m a b l y ,  
p o s s e s s i n g  a  g r e a t e r  p o t e n t i a l  f o r  m i s c h i e f  i n  t h e  e v e n t  o f  
u n f i t n e s s .
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d i s c i p l i n e  o f  a  j u d g e  i n  t h e  e v e n t  o f  a  d i s a b i l i t y ,  o r  f o r  a c t i o n  

t h a t  " c o n s t i t u t e s  w i l l f u l  m i s c o n d u c t  i n  t h e  o f f i c e ,  w i l l f u l  and  

p e r s i s t e n t  f a i l u r e  t o  p e r f o r m  d u t i e s ,  h a b i t u a l  i n t e m p e r a n c e ,  c o n ­

d u c t  p r e j u d i c i a l  t o  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e ,  o r  c o n d u c t  

t h a t  b r i n g s  t h e  j u d i c i a l  o f f i c e  i n t o  d i s r e p u t e . "  J u d g e  H o l lo w ay  

was n o t  c o n v i c t e d  o f  a n y  c r i m e ,  and  t h e  o f f e n s e  r e f e r r e d  t o  i n

t h e  p l a i n t i f f ' s  memorandum i s  o n l y  a m i s d e m e a n o r ,  n o t  a f e l o n y ,
5 /

u n d e r  f e d e r a l  law  an d  i s  n o t  a  c r i m e  o f  any  t y p e  u n d e r  s t a t e

l a w .  M o r e o v e r ,  m ere  p o s s e s s i o n  o f  m a r i j u a n a  i s  n o t  a  c r i m e  t h a t  

i n v o l v e s  m o r a l  t u r p i t u d e ,  e v e n  i n  s t a t e s  w h e re  i t  i s  a c r i m i n a l  

a c t .  S e e ,  g e n e r a l l y ,  I n  r e  K r e a m e r , 535 P . 2d 728 ( C a l i f .  1 9 7 5 ) ,  

c i t e d  i n  M a t t e r  o f  P r e s t o n , 616 P . 2d 1 ,  5,  n .  10 ( A la s k a  1 9 8 0 ) ;  

I n  r e  H i g b i e ,  493 P . 2d 97 ( C a l i f .  1 9 7 2 ) .

C o n s e q u e n t l y ,  t h e  c o n d u c t  a c k n o w l e d g e d  by H ol low ay  

r e l a t i n g  t o  m a r i j u a n a  c o u l d  n o t  o b v i a t e  t h e  n e e d  f o r  a h e a r i n g  

p r i o r  t o  h i s  d i s m i s s a l ,  w h e t h e r  i t  a m o u n ts  t o  a d m i s s i o n  o f  a 

c r i m e  u n d e r  f e d e r a l  l aw  o r  n o t .  J u d g e  H o l lo w a y  was n o t  c o n v i c t e d  

o f  an y  o f f e n s e ,  t h e  o f f e n s e  w h i c h  d e f e n d a n t s  c l a i m  h e  a d m i t t e d  

c o m m i t t i n g  i s  o n l y  a  m i s d e m e a n o r ,  an d  i t  d o e s  n o t  i n v o l v e  m o r a l  

t u r p i t u d e .  I f  r e f e r e n c e  i s  made t o  t h e  o n l y  s t a t u t o r y  s t a n d a r d  

a v a i l a b l e  g o v e r n i n g  " j u d i c i a l  f i t n e s s " ,  t h e  s p e c i f i c  s t a t u t o r y  

p r o v i s i o n s  e n a c t e d  t o  g o v e r n  d i s c i p l i n e  o f  j u d g e s ,  i t  i s  c l e a r  

t h a t  t h e  a u t o m a t i c  p r o v i s i o n s  r e l a t i n g  t o  c o n v i c t i o n  o f  a f e l o n y  

o r  a  c r i m e  i n v o l v i n g  m o r a l  t u r p i t u d e  h a v e  n o t  b e e n  m e t .  W h i le  i t  

i s  p o s s i b l e  t h a t  u s e  o f  m a r i j u a n a  c o u l d  c o n c e i v a b l y ,  u n d e r  c e r t a i n  

c o n d i t i o n s ,  am o u n t  t o  e v i d e n c e  o f  u n f i t n e s s  u n d e r  t h e  more  f l e x ­

i b l e  s t a n d a r d s  ' A .S .  2 2 . 3 0 . 0 7 0 ( c ) ,  a  f i n d i n g  o f  u n f i t n e s s  i n  

t h e  a b s e n c e  o f  a h e a r i n g  c o u l d  n o t  b e  b a s e d  upon  m ere  a c k n o w l ­

e d g e m e n t  o f  t h e  u s e  o f  m a r i j u a n a .  T h a t  p r o v i s i o n  r e q u i r e s  t h a t

U nder  21 U .S .  §84 4 ,  a f i r s t  c o n v i c t i o n  i s  p u n i s h a b l e  by up t o  
o n e  y e a r  i n  p r i s o n ,  m e a n in g  t h a t  i t  i s  a m i s d e m e a n o r .  18 
U . S .C .  §1 .  H o l lo w ay  h ad  n e v e r  b e e n  (and  h a s  n e v e r  b e e n )  c o n -  
f i c t e d  o f  an y  d r u g  law  v i o l a t i o n s .

PAGE 9
REPLY MEMORANDUM



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34
HER

*W
1UK
1501
0

r r

t h e  c o n d u c t  i n  some m anner  i n t e r f e r e  w i t h  a j u d g e ' s  a b i l i t y  t o  

f u n c t i o n  a s  s u c h  o r  i m p a i r  t h e  i n t e g r i t y  o f  t h e  o f f i c e .  I n  t h i s  

c a s e ,  t h e r e  h a s  b e e n  no i n q u i r y  w h a t s o e v e r  i n t o  t h e  f r e q u e n c y ,  

c i r c u m s t a n c e s ,  o r  o t h e r  f a c t o r s  s u r r o u n d i n g  t h e  u s e  o f  m a r i j u a n a .  

T h e r e  h a s  b e e n  no f i n d i n g ,  i n q u i r y ,  o r  d e v e l o p m e n t  o f  an y  f a c t s  

r e l a t i n g  t o  how, i f  a t  a l l ,  i t  i n t e r f e r e d  w i t h  h i s  p e r f o r m a n c e  o f  

j u d i c i a l  d u t i e s ,  a m o u n ted  t o  " h a b i t u a l  i n t e m p e r a n c e "  o r  o t h e r w i s e  

was p r e j u d i c i a l  t o  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  o r  s u b j e c t e d  t h e  

c o u r t  s y s t e m  t o  d i s r e p u t e .  T h e se  a r e  p r e c i s e l y  t h e  f a c t o r s  t h a t  

a  h e a r i n g  w o u ld  h a v e  t o  be  d i r e c t e d  a t  t o  j u s t i f y  J u d g e  H o l l o w a y ' s  

r e m o v a l .

F i n a l l y ,  d e f e n d a n t s '  a r g u m e n t  w h o l l y  o v e r l o o k s  t h e  

i m p o r t  o f  t h e  Supreme C o u r t ' s  d e c i s i o n  i n  R a v in  v .  S t a t e , 537 

P . 2d 494 ( A la s k a  1 9 7 5 ) .  I n  R a v i n , t h e  c o u r t  c o n s i d e r e d  t h e  

e f f e c t  o f  S t a t e  a c t i o n  i n t e r f e r i n g  w i t h  an  i n d i v i d u a l ' s  p r i v a t e  

u s e  o f  m a r i j u a n a ,  537 P . 2d a t  4 9 7 - 9 9 ,  u n d e r  A l a s k a ' s  r i g h t  t o  

p r i v a c y  am endm ent ,  A l a s k a  C o n s t i t u t i o n  A r t i c l e  I ,  S e c t i o n  22 ,  an d  

h e l d  t h a t  " p o s s e s s i o n  o f  m a r i j u a n a  by  a d u l t s  a t  home f o r  p e r s o n a l  

u s e  i s  c o n s t i t u t i o n a l l y  p r o t e c t e d  . . . . "  537 P . 2d a t  51 1 .  I f ,

a s  t h e  d e f e n d a n t s  now m a i n t a i n ,  J u d g e  H o l lo w ay  was rem oved  b e c a u s e  

o f  a n  a c k n o w le d g e m e n t  t h a t  h e  h a d  u s e d  m a r i j u a n a ,  t h e n  i t  n e c e s ­

s a r i l y  f o l l o w s  t h a t  h i s  r e m o v a l  c o n s t i t u t e d  S t a t e  a c t i o n  t h a t  i s  

c o n s t i t u t i o n a l l y  p r o h i b i t e d  u n d e r  t h e  R av in  d e c i s i o n .  T h e re  i s  

a b s o l u t e l y  no e v i d e n c e ,  no s h o w in g ,  and  a s  f a r  a s  p l a i n t i f f  

know s ,  no c o n t e n t i o n ,  t h a t  J u d g e  H o l l o w a y ' s  u s e  o f  m a r i j u a n a  

i n t e r f e r e d  i n  t h e  s l i g h t e s t  w i t h  h i s  e f f e c t i v e  and  p r o p e r  f u n c ­

t i o n i n g  a s  a  J u d g e ,  o r  o t h e r w i s e  r e f l e c t e d  upon  h i s  f i t n e s s .

The p l a i n t i f f  i s  a w a re  o f  t h e  s u p re m a c y  c l a u s e ,  an d  

r e a l i z e s  t h a t  t h e  A l a s k a  C o n s t i t u t i o n  an d  Supreme C o u r t  c a n n o t  

a b r o g a t e  a  f e d e r a l  s t a t u t e .  On t h e  o t h e r  h a n d ,  t h e  c o u r t  c a n  

j u d i c i a l l y  n o t i c e  t h a t  p r o s e c u t i o n s  o f  a d u l t s  u n d e r  t h e  f e d e r a l  

d r u g  l a w s  f o r  m ere  p o s s e s s i o n  o f  m a r i j u a n a  w i t h o u t  i n t e n t  t o  s e l l  
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o r  d i s t r i b u t e  a r e ,  f o r  a l l  p r a c t i c a l  p u r p o s e s ,  n o n - e x i s t e n t .

C f . ,  R a v in  v .  S t a t e , s u p r a , 537 P . 2d a t  51 1 ,  n .  70 .  More i m p o r t ­

a n t l y ,  p l a i n t i f f  i s  n o t  r e q u e s t i n g  t h a t  t h i s  c o u r t  a t t e m p t  t o  

i n t e r f e r e  w i t h  f e d e r a l  a c t i o n  o r  a n y  f e d e r a l  p r o s e c u t i o n s  t h a t  

may b e  a p p r o p r i a t e .  The g u a r a n t e e s  o f  t h e  A l a s k a  C o n s t i t u t i o n  do 

n o t  c o n f e r  a n y  im m u n i ty  f rom  f e d e r a l  p r o s e c u t i o n .  On t h e  o t h e r  

h a n d ,  u n d e r  t h e  R a v in  d e c i s i o n ,  s t a t e  a c t i o n  t h a t  i n t e r f e r e s  w i t h  

p r i v a t e  u s e  o f  m a r i j u a n a  by  an  a d u l t  i s  p r o h i b i t e d .  What p l a i n ­

t i f f  i s  a s k i n g  i s  t h a t  t h i s  c o u r t  r e c o g n i z e  t h a t ,  a b s e n t  some 

i n q u i r y  i n t o  i t s  e f f e c t  upon  J u d g e  H o l l o w a y ' s  p e r f o r m a n c e  o r  

f i t n e s s  a s  a  j u d g e ,  s t a t e  a c t i o n  r e m o v in g  him f ro m  t h a t  p o s i t i o n  

f o r  no o t h e r  r e a s o n  t h a n  an  a c k n o w le d g e m e n t  o f  p r i v a t e  u s e  o f  

m a r i j u a n a  i s  v i o l a t i v e  o f  t h e  p o l i c y  an d  c o n s t i t u t i o n  o f  A l a s k a  

a s  p r o n o u n c e d  by t h e  A l a s k a  Supreme C o u r t .  C o n s e q u e n t l y ,  A b s e n t  

a  h e a r i n g  i n  w h ic h  t h e  m a r i j u a n a  u s e  i n  q u e s t i o n  c a n  b e  c o n s i d ­

e r e d  i n  t h e  c o n t e x t  o f  j u d i c i a l  f i t n e s s ,  h i s  r e m o v a l  c a n n o t  

s t a n d .
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H e d l a n d . F l e i s c h e r  

& F r i e d m a n
ATTORNEYS AT LAW 

SUITE 4C0 
l e u  WIST 4m AVENUE 

ANCHORAGE, AK 9 9 5 0 1  
( 0 0 7 )  2 7 9  3 S 2 8L.

D e f e n d a n t s  a l s o  a r g u e  t h a t  no " s t i g m a "  a t t a c h e d  t o  

J u d g e  H o l l o w a y ' s  t e r m i n a t i o n  b e c a u s e  t h e  r e a s o n s  f o r  i t  w e re  n o t  

p u b l i c l y  a n n o u n c e d .  As n o t e d  a b o v e ,  t h i s  a r g u m e n t  a l l  b u t  e v a p o ­

r a t e s  i n  l i g h t  o f  d e f e n d a n t s '  a r g u m e n t  t h a t  t h e  summary r e m o v a l  

power i s  n e c e s s a r y  t o  p r o v i d e  f o r  t h e  r e m o v a l  o f  u n f i t  j u d g e s ,  

and t h e  Supreme C o u r t ' s  c l e a r  c o n s t r i c t i o n  o f  t h e  r e m o v a l  pow er  

t o  s u c h  s i t u a t i o n s .  I f  summary r e m o v a l  was d e s i g n e d  t o  e l i m i n a t e  

u n f i t  j u d g e s ,  t h e  summary r e m o v a l  o f  a m a g i s t r a t e ,  w i t h  no s t a t e ­

m en t  o f  t h e  r e a s o n s ,  o b v i o u s l y  i m p l i e s  t h a t  t h e  m a g i s t r a t e  i s  

u n f i t .  I t  c a n  h a r d l y  b e  q u e s t i o n e d ,  u n d e r  s u c h  c i r c u m s t a n c e s ,  

t h a t  summary r e m o v a l  s t i g m a t i z e s  t h e  r e p u t a t i o n  o f  a  m a g i s t r a t e .

The c o u r t  c a n  j u d i c i a l l y  n o t i c e  t h e  f a c t  t h a t  em p lo y ­

m ent  a p p l i c a t i o n  fo rm s  r o u t i n e l y  r e q u e s t  p r i o r  em ploym en t  a n d  t h e  

r e a s o n s  f o r  t e r m i n a t i o n  t h e r e o f .  F a c e d  w i t h  s u c h  a  q u e s t i o n ,  

J u d g e  H o l lo w ay  h a s  t h e  o p t i o n  o f  r e m a i n i n g  s i l e n t ,  w h ic h  w o u ld  

p r o b a b l y  p r e c l u d e  o b t a i n i n g  em p lo y m e n t  and  w o u l d ,  i n  any  e v e n t ,  

im p ly  t h a t  h e  h ad  b e e n  rem oved  f o r  u n f i t n e s s  o r ,  on t h e  o t h e r  

h a n d ,  d i s c l o s e  t h a t  h e  h a d  b e e n  rem oved  on  t h e  b a s i s  o f  v a r i o u s  

a l l e g a t i o n s  a g a i n s t  him a s  t o  w h i c h  h e  h a s  n e v e r  had  t h e  o p p o r ­

t u n i t y  f o r  a h e a r i n g  t o  r e f u t e  o r  e x p l a i n  th em .  C l e a r l y ,  d e f e n d ­

a n t s  c a n  s e e k  no r e f u g e  i n  t h e i r  f a i l u r e  t o  p u b l i c i z e  t h e i r  

r e a s o n s  f o r  h i s  t e r m i n a t i o n  i n s o f a r  a s  t h e  s t i g m a  q u e s t i o n  i s  

c o n c e r n e d .

M o r e o v e r ,  a l t h o u g h  t h e  p r e c i s e  r e a s o n s  f o r  H o l l o w a y ' s  

t e r m i n a t i o n  w e r e  n o t  p u b l i c i z e d  by  d e f e n d a n t s ,  J u d g e  Moody r e s p o n  

d ed  t o  an  i n q u i r y  a s  t o  t h e  r e a s o n s  by  a  member o f  t h e  p u b l i c  by 

i m p l y i n g ,  i n  s u b s t a n c e ,  t h a t  H o l l o w a y ' s  r e m o v a l  was f o r  i m p r o p e r  

a c t i v i t y  on h i s  p a r t .  The l e t t e r  s t a t e s ,  i n  p e r t i n e n t  p a r t ,  a s  

f o l l o w s :

A t  t h i s  t i m e ,  I  b e l i e v e  i t  s u f f i c :  n t  t o  s a y  
t h a t  Mr. H ol low ay  made c e r t a i n  co inm itm ents  t o  
me a s  t o  w h a t  I  c o u l d  e x p e c t  o f  him a s  a m a g i s -
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t r a t e  a t  D i l l i n g h a m .  He h a s  a d m i t t e d  t h e  t r u t h  
o f  f a c t s  I  g a v e  him a s  t h e  r e a s o n s  f o r  my t e r ­
m i n a t i n g  h i s  e m p lo y m e n t .  T r u e ,  he  d i s a g r e e d  
a s  t o  t h e  r e a s o n s  b e i n g  s u f f i c i e n t  c a u s e  t o  
w a r r a n t  h i s  t e r m i n a t i o n .  However ,  I  f e l t  
o t h e r w i s e  s i n c e  h e  a c c e p t e d  t h e  p o s i t i o n  
w i t h  t h e  u n d e r s t a n d i n g  t h a t  h e  c o u l d  n o t  
r e t a i n  t h e  p o s i t i o n  i f  s u c h  f a c t s  d e v e l o p .

See A f f i d a v i t  o f  J o h n  S. H e d l a n d ,  E x h i b i t  " E " .

As e x t e n s i v e l y  d i s c u s s e d  b e f o r e ,  i t  i s  n e i t h e r  c u s to m ­

a r y ,  good  p o l i c y ,  n o r ,  i n  p l a i n i f f ’ s v i e w ,  l e g a l  f o r  a  j u d g e  t o  

be  s u b j e c t e d  t o  a r b i t r a r y  t e r m i n a t i o n  f o r  p o l i t i c a l  o r  o t h e r  

r e a s o n s .  W h i le  i t  d o e s  n o t  s t i g m a t i z e  a  p o l i t i c a l  a p p o i n t e e  t o  

be  s u m m a r i l y  rem oved  f ro m  a p p o i n t i v e  p o s i t i o n ,  b e c a u s e  s u c h  

r e m o v a l  i s  p a r t  o f  t h e  r o u g h  a n d  t u m b l e  o f  p o l i t i c s  an d  i m p l i e s  

no w r o n g d o i n g  on  h i s  p a r t ,  t h e  same i s  n o t  t r u e  w h e re  a  j u d g e  i n  

a s m a l l  town i s  r e m o v e d .  The p u b l i c  w i l l  n a t u r a l l y  b e l i e v e  t h a t  

some i m p r o p r i e t y  on  h i s  p a r t  i s  t h e  c a u s e  o f  t h e  r e m o v a l .  Bo th  

t h e  Supreme C o u r t  an d  t h e  d e f e n d a n t s  i n  t h i s  c a s e  h av e  v i g o r o u s l y  

a r g u e d  t h a t  r e m e d y i n g  j u d i c i a l  u n f i t n e s s  i s  t h e  p r e c i s e  r e a s o n  

why t h e  pow er  o f  sum nary  r e m o v a l  i s  n e c e s s a r y .  Under  t h e s e  c i r ­

c u m s t a n c e s ,  i t  i s  o b v i o u s  t h a t  J u d g e  H o l l o w a y ' s  r e m o v a l  i s  g o i n g  

t o  b e  c o n s t r u e d  a s  r e f l e c t i n g  on  h i s  f i t n e s s  w h e t h e r  t h e  r e a s o n s  

a r e  p u b l i c l y  s t a t e d  o r  n o t .
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H e d l a n d .  F l e i s c h e r  

a F r i e d m a n
ATTORNEYS AT LAW 

l U l r i  4 0 0  
1011 WOT ITH AVCNUI

ANCHORAGE.AK 9 0 5 0 1  
( » r n \  i i t . u x

The Due P r o c e s s  R i g h t s  Q- e s t i o n  

A l l  p a r t i e s  a g r e e  t h a t  a  h e a r i n g  i s  a p r e r e q u i s i t e  t o  

t e r m i n a t i o n  w h e re  t h e  t e r m i n a t e d  i n d i v i d u a l  h a s  a p r o p e r t y  o r  

l i b e r t y  i n t e r e s t  a t  s t a k e .  I t  i s  l i k e w i s e  c l e a r  t h a t  a p r o p e r t y  

i n t e r e s t  i s  e s t a b l i s h e d  w h e re  t h e  o f f i c e h o l d e r  h a s  a  r e a s o n a b l e  

e x p e c t a t i o n  o f  c o n t i n u e d  e m p lo y m en t ,  w h e t h e r  by  v i r t u e  o f  s t a t u t e  

o r  d e  f a c t o  p r a c t i c e .  S e e ,  g e n e r a l l y , P e r r y  v .  S i n d e r m a n n , 408 

U .S .  593 ( 1 9 7 2 ) .  A l i b e r t y  i n t e r e s t  i s  i m p l i c a t e d  w h e r e  t h e  

o f f i c e h o l d e r ,  a l t h o u g h  h a v i n g  no p r o p e r t y  i n t e r e s t  i n  c o n t i n u e d  

em p lo y m en t ,  i s  " s t i g m a t i z e d "  by t h e  t e r m i n a t i o n .  S e e ,  Owen v .

C i t y  o f  I n d e p e n d e n c e , 445 U .S .  622 ( 1 9 8 0 ) .  P l a i n t i f f  w i l l  n o t  

s e t  o u t  i n  g r e a t  d e t a i l  h i s  a r g u m e n t  on  t h i s  p o i n t ,  s i n c e  t h e  

p l a i n t i f f ' s  e s s e n t i a l  p r e m i s e — t h a t  t h e  power o f  summary r e m o v a l  

c a n n o t  b e  l e g i t i m a t e l y  e x e r c i s e d  u n l e s s  t h e  m a g i s t r a t e  i s  j u d i ­

c i a l l y  u n f i t — h a s  n o t  b e e n  c h a l l e n g e d  by t h e  d e f e n d a n t s  an d  i s  

d e t e r m i n a t i v e  o f  b o t h  t h e  p r o p e r t y  i n t e r e s t  i s s u e  a n d  t h e  l i b e r t y  

i s s u e .  U n l e s s  J u d g e  H o l lo w a y  was u n f i t ,  he  h a d  an  e x p e c t a t i o n  o f  

c o n t i n u e d  e m p lo y m e n t .  S i n c e  t e r m i n a t i o n  i s  a  r em edy  f o r  u n f i t n e s s ,  

and  n o t  t h e  e x e r c i s e  o f  a  power  o f  p a t r o n a g e ,  h i s  r e m o v a l  by 

d e f i n i t i o n  s t i g m a t i z e d  h im .  A c c o r d i n g l y ,  a  h e a r i n g  i s  p l a i n l y  

n e c e s s a r y  t o  d e t e r m i n e  w h e t h e r  o r  n o t  t h e  c o n d u c t  w i t h  w h ic h  he  

was c h a r g e d ,  a n d ,  o n l y  t o  a l i m i t e d  e x t e n t ,  a d m i t t e d ,  was (a) 

t r u e  and  (b) s u f f i c i e n t  t o  r e n d e r  him u n f i t .

The p l a i n t i f f  n o t e s  t h a t  d e f e n d a n t s  a p p a r e n t l y  b e l i e v e  

t h a t  H o l l o w a y ' s  l i b e r t y  i n t e r e s t  w o u l d ,  e v e n  i f  a h e a r i n g  w e r e  

g r a n t e d ,  o n l y  e n t i t l e  him t o  " c l e a r  h i s  name" a n d  n o t  t o  o b t a i n  

r e i n s t a t e m e n t  o r  b a c k  p a y .  See D e f e n d a n t s  B r i e f ,  p .  1 7 .  D e f e n d a n t s  

s t a t e  t h a t  a  n a m e - c l e a r i n g  h e a r i n g  i s  d e s i g n e d  o n l y  t o  r e f u t e  

c h a r g e s  w h ic h  damage o n e ' s  r e p u t a t i o n ,  and  t h a t  i n  P e r r y  v .  

S i n d e r m a n n ,  s u p r a ,  t h e  c o u r t  s t a t e d  t h a t  " p r o o f  o f  s u c h  an  [ i n t e r e s t l ]

w o u ld  n o t ,  o f  c o u r s e ,  e n t i t l e  him t o  r e i n s t a t e m e n t . "  T h i s  p a s s a g e  

i s  c o n f u s i n g ,  an d  i t  s h o u l d  be  n o t e d  t h a t  w h a t  t h e  c o u r t  was
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s a y i n g  i n  t h e  q u o t e d  p a s s a g e  was t h a t  t h e  m ere  r i g h t  t o  a h e a r i n g  

d i d  n o t  e n t i t l e  t h e  e m p lo y ee  t o  r e i n s t a t e m e n t .  I t  was  n o t  s a y i n g  

t h a t ,  i f  h e  p r e v a i l e d  a t  t h e  h e a r i n g ,  h e  w ou ld  n o t  b e  e n t i t l e d  t o  

r e i n s t a t e m e n t .  See  P e r r y  v .  S i n d e r m a n n , s u p r a , 408 U .S .  a t  60 3 .

I n  t h a t  c a s e ,  a s  h e r e ,  t h e r e  was no e x p r e s s  s t a t u t o r y  r i g h t  t o  

c o n t i n u e d  em p lo y m e n t ,  b u t  t h e  c o u r t  h e l d  t h a t  t h e  t e a c h e r  i n  

q u e s t i o n  had  a  "de  f a c t o "  r i g h t  b a s e d  upon  p a s t  p r a c t i c e .  E s s e n ­

t i a l l y  t h e  same s i t u a t i o n  i s  p r e s e n t  h e r e ,  g i v e n ' t h e  Supreme 

C o u r t ' s  n a r r o w  c o n s t r i c t i o n  o f  t h e  pow er  o f  summary r e m o v a l  c o n ­

t a i n e d  i n  t h e  s t a t u t e  a u t h o r i z i n g  summary t e r m i n a t i o n  o f  a  mag­

i s t r a t e  t o  s i t u a t i o n s  w h e re  s u c h  a c t i o n  i s  n e c e s s i t a t e d  b y  c o n ­

s i d e r a t i o n s  o f  j u d i c i a l  f i t n e s s .

The S t a t e  a t t e m p t s  t o  d i s t i n g u i s h  U n i v e r s i t y  o f  A l a s k a  

v .  G e i s t a u t s , 666 P . 2d 424 ( A la s k a  1 9 8 3 ) ,  w h e re  a  n o n - t e n u r e d  

t e a c h e r ' s  a p p l i c a t i o n  f o r  t e n u r e  s t a t u s  was d e n i e d  a t  a m e e t i n g  

t h a t  d i d  n o t  com ply  w i t h  t h e  S t a t e  o p e n  m e e t i n g  l a w .  The c a s e  i s  

s i m p l y  n o t  d i s t i n g u i s h a b l e  f ro m  t h e  i n s t a n t  c a s e  i n s o f a r  a s  t h e  

c o n s e q u e n c e s  o f  d e n i a l  o f  a h e a r i n g  a r e  c o n c e r n e d .  The c o u r t  i n  

G e i s t a u t s  h e l d  t h a t  t h e  t e a c h e r  i n  q u e s t i o n  was e n t i t l e d  t o  

r e i n s t a t e m e n t  u n t i l  s u c h  t i m e  a s  a  p r o p e r  h i r i n g  on h i s  t e n u r e  

a p p l i c a t i o n  was h e l d ,  n o t w i t h s t a n d i n g  t h e  a b s e n c e  o f  any  " p r o p ­

e r t y "  o r  " l i b e r t y "  i n t e r e s t  s u c h  a s  t h e  S t a t e  a s s e r t s  t o  b e  a 

p r e r e q u i s i t e  t o  a  d u e  p r o c e s s  h e a r i n g .  The h o l d i n g  o f  t h e  c a s e  

i s  c l e a r ;  u n t i l  p r o p e r  p r o c e d u r e s  a r e  f o l l o w e d ,  a d v e r s e  a c t i o n  i s  

n u l l  a n d  v o i d .  S e e ,  a l s o ,  Owen v .  C i t y  o f  I n d e p e n d e n c e , 445 U .S .  

6 22 ,  6 32 ,  n .  12 (1980)  .

DATED a t  A n c h o r a g e ,  A l a s k a ,  t h i s  1 7 t h  day  o f  O c t o b e r ,  1983

HEDLAND, FLEISCHER & FRIEDMAN 
A t t o r n e y s  f o r  P l a i n t i f f
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

JAMES HOLLOWAY,

P l a i n t i f f ,

v s .

HONORABLE JUDGE S. J .  BUCKALEW;. 
HONORABLE JUDGE RALPH E. MOODY; 
a n d  STATE OF ALASKA,

D e f e n d a n t s .

No. 3AN-77-8145 CIV

AFFIDAVIT OF JOHN S.  HEDLAND

STATE OF ALASKA )
) s s .

THIRD JUDICIAL DISTRICT )

JOHN S.  HEDLAND, b e i n g  d u l y  sw o rn  a c c o r d i n g  t o  l a w ,  

d e p o s e s  an d  s t a t e s :

1. S h o r t l y  a f t e r  J u d g e  H o l l o w a y ' s  t e r m i n a t i o n ,  he  

r e t a i n e d  me a s  c o u n s e l  t o  r e p r e s e n t  him i n  r e s p e c t  t h e r e t o .

2. No f o r m a l  s t a t ^ . u e n t  o f  g r o u n d s  f o r  h i s  t e r m i n a t i o n  

was e v e r  g i v e n ,  a n d  t h e  s t a t u t e s  a n d  r e g u l a t i o n s  d i d  n o t  s e t  o u t  

a n y  p r o c e d u r e  f o r  o b t ? ' n i n g  a  h e a r i n g  e x c e p t  t h r o u g h  t h e  Commis­

s i o n  on  J u d i c i a l  Q u a l i f i c a t i o n s ,  w h i c h  h ad  made no c h a r g e s  a g a i n s t  

h im .  I  t h e r e f o r e  c o n t a c t e d  J u d g e  Moody a n d  J u d g e  B u c k a le w  by 

l e t t e r  on A u g u s t  31 ,  1977 t o  d e t e r m i n e  how t o  p r o c e e d .  A co p y  o f  

my l e t t e r  i s  a n n e x e d  h e r e t o  a s  E x h i b i t  " A " .

3.  S u b s e q u e n t l y ,  no a c t i o n  was t a k e n  an d  s u i t  was 

i n s t i t u t e d  on  J u d g e  H o l l o w a y ' s  b e h a l f  a l l e g i n g ,  among o t h e r  

t h i n g s ,  t h a t  he  c o u l d  n o t  b e  t e r m i n a t e d  w i t h o u t  a h e a r i n g ,  w h ic h  

we b e l i e v e d  s h o u l d  b e  h e l d  b e f o r e  t h e  Com m iss ion  on J u d i c i a l  

Q u a l i f i c a t i o n s .

4.  I  a l s o  d i s c u s s e d  t h e  m a t t e r  w i t h  J u d g e  Moody an d  

J im  A r n o l d .  I t  was i m p l i c i t  i n  t h e s e  d i s c u s s i o n s  t h a t  t h e  p o s i ­

t i o n  o f  t h e  c o u r t  s y s t e m  was t h a t  J u d g e  H o l low ay  was n o t  e n t i t l e d

34
e o iA N D .  F l e i s c h e r  

& F r i e d m a n
. f O R N E Y *  AT LAW 

SUIT! 4 0 0  
)  I • WC*T I t *  AVINUt 
CHORAOE.AK 9 9 5 0 1
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t o  a  h e a r i n g ,  and  was n o t  g o i n g  t o  g e t  o n e .  I  was t o t a l l y  f l a b ­

b e r g a s t e d ,  an d  s t i l l  am, a t  t h e  d e f e n d a n t s '  s u g g e s t i o n  t h a t  J u d g e  

H o l lo w ay  h ad  somehow w a i v e d  h i s  r i g h t  t o  a h e a r i n g  by a l l e g e d l y  

n o t  r e q u e s t i n g  o n e .

5. On J u n e  23 ,  1983 I  s e n t  t h e  l e t t e r  a n n e x e d  h e r e t o  

a s  E x h i b i t  "B" t o  M a d e l e i n e  R. L e v y ,  a t t o r n e y  f o r  d e f e n d a n t s .  

I n c l u d e d  t h e r e w i t h  was a  p r o p o s e d  s t i p u l a t i o n  t h a t  i s  a n n e x e d  

h e r e t o  a s  E x h i b i t  "C".  Among o t h e r  t h i n g s ,  t h e  p r o p o s e d  s t i p u ­

l a t i o n  i n c o r p o r a t e s  a  summary o f  a  c o n v e r s a t i o n  w h ic h  I  h ad  w i t h  

J im  A r n o l d  on S e p te m b e r  20 ,  1 9 7 7 .  A co p y  o f  my memorandum o f  t h e  

c o n v e r s a t i o n ,  w i t h  c e r t a i n  p o r t i o n s  e x c i s e d  a s  s e t  o u t  i n  my 

l e t t e r  t o  M a d e l e i n e  Levy ,  i s  a n n e x e d  t o  t h e  p r o p o s e d  s t i p u l a t i o n .  

E x h i b i t  " D " . The memorandum i s  a  t r u e  and  c o r r e c t  s t a t e m e n t  o f
i

w h a t  was s a i d  d u r i n g  t h e  c o n v e r s a t i o n .

6. So f a r  a s  I  know, d e f e n d a n t s  do n o t  d e n y  t h e  

c o r r e c t n e s s  o f  t h e  s t i p u l a t i o n  e x c e p t  a s  t o  a q u e s t i o n  a b o u t  a 

p o s s i b l e  p r o s e c u t i o n  w i t h i n  t h e  a m b i t  o f  p a r a g r a p h  4, b u t  h a v e  n o t  

e n t e r e d  i n t o  i t .  A c c o r d i n g l y ,  we a r e  f i l i n g  t h e  s u b s t a n c e  o f  t h e  

s t i p u l a t i o n  i n  t h e  fo rm  o f  a  r e q u e s t  f o r  a d m i s s i o n s .

7. E x h i b i t  "E" h e r e t o  i s  a copy  o f  a l e t t e r  f o r w a r d e d  

t o  me a n d  a p p a r e n t l y  s e n t  by  J u d g e  Moody t o  Mr. P a u l  P o s t .

DATED: O c t o b e r  17 ,  1 9 8 3 .

SUBSCRIBED AND SWORN TO b e f o r e  me t h i s  17 t l i  d ay  o f  

O c t o b e r ,  1983 .

H e d l a n d . F l e i s c h e r  
» F r i e d m a n

a t t o r n e y s  a t  l a w
SUITE 400 

I 0 H  WIST ITH AVENUE 
ANCHORAGE. AK 9 9 S 0 I  

( 9 0 7 )  2 7 9 * 9 9 2 9

■ ^  •' > V.1 |'A ( -v v I V \ \ (?■ v It’ v_______
N o t a r y  P u b l i c  i n  ^nd  f o r  A la g k a  . 
My c o m m is s io n  e x p i r e s :  Ij, :> --l{ y
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J U L I A N  C . R I C C  
L L O Y D  I .  H O P P N E R  
J O H N  S .  M E D L A N O  
H U G H  W . F L E I S C H E R  
M I L L A R D  F. I N G R A H A M  
S A U L  P ,  F R I E D M A N  
P A T R I C K  T. B R O W N  
L I N D A  L .  W A L T O N  
M A R K  I .  W O O D  
N I E S J E  J .  S T E I N K R U G E R  
R O G E R  B R U N N E R  
S T E P H A N I E  J .  C O L E  
J A M E S  T.  B R E N N A N  
J A N A L E E  R . S T R A N D B E R G

R I C E ,  H O P P N E R  & H E D L V X D
1 0 1 6  W E S T  6 7 r  A V E N U E

A N C H O R A G E ,  A L A S K A  9 9 S O I
( 9 0 7 )  2 7 9 - S S 2 S

F A IR B A N K S  O F F IC E  
330  W E N D E L L  S T R EE T  
P. O.  BOX  2 S S I  (99707) 

(907) 452*1201
A u g u s t  3 1 ,  1977 C H A R L E S  J .  C L AS  BY* 

OF  C O U N S E L

H o n o r a b l e  R a lp h  E. Moody 
P r e s i d i n g  J u d g e
S u p e r i o r  C o u r t ,  S t a t e  o f  A l a s k a  
T h i r d  J u d i c i a l  D i s t r i c t  
303 K S t r e e t  
A n c h o r a g e ,  AK 99501

H o n o r a b l e  S . J .  B ucka lew  
A c t i n g  P r e s i d i n g  J u d g e  
S u p e r i o r  C o u r t ,  S t a t e  o f  A l a s k a  
T h i r d  J u d i c i a l  D i s t r i c t  
303 K S t r e e t  
A n c h o r a g e ,  AK 99501

D e a r  J u d g e s  Moody a n d  B u c k a le w :

T h i s  o f f i c e  h a s  b e e n  r e t a i n e d  by James  H ol low ay  i n  
r e g a r d  t o  h i s  r e p o r t e d  t e r m i n a t i o n  a s  a  m a g i s t r a t e  
i n  D i l l i n g h a m - .  I  w o u ld  t h e r e f o r e  a p p r e c i a t e  b e i n g  
a d v i s e d  o f  any  f u r t h e r  s t e p s  t h a t  a r e  t a k e n  i n  t h i s  
m a t t e r ,  a n d  r e q u e s t  t h a t  an y  c o m m u n ic a t io n s  i n  r e g a r d  
t h e r e t o  a r e  d i r e c t e d  t o  me.

A t  t h i s  s t a g e  o f  my r e s e a r c h ,  i t  i s  u n c l e a r  w h a t  
p e r s o n  o r  fo ru m  Mr. H o l l o w a y ' s  p o s i t i o n  s h o u l d  be 
C om m unica ted  t o ,  and  y o u r  a d v i c e  i n  t h i s  r e s p e c t  
w o u ld  b e  g r e a t l y  a p p r e c i a t e d .  He w i l l  be i n  town 
on F r i d a y ,  S e p t e m b e r . 2, a n d  an  i n f o r m a l  m e e t i n g  a f t e r  
t h a t  d a t e  may be b e n e f i c i a l  t o  a l l  c o n c e r n e d .

Thank y o u  v e r y  much f o r  y o u r  a t t e n t i o n .

S i n c e r e l y

RICE, HOPPNER & HEDLAND

J S H / r l

Exhibit "A"
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June 23, 1983

M a d e l e i n e  R. Levy 
A s s i s t a n t  A t t o r n e y  G e n e r a l  
S t a t e  o f  A l a s k a
1031 W es t  F o u r t h  Avenue,  S u i t e  200 
A n c h o ra g e ,  AK 99501

Re: H o l low ay  v .  B ucka lew ,  e t  a l .
S u p e r i o r  C o u r t  No. 7 7 -3 1 4 5  CIV

Dear  L o n n i e :

P u r s u a n t  t o  o u r  c o n v e r s a t i o n  o f  J u n e  22, 1983,  I  e n c l o s e  f o r  
y o u r  c o n s i d e r a t i o n  a  copy  o f  a p r o p o s e d  s t i p u l a t i o n  a s  t o  
f a c t s  w h ic h  I  do n o t  b e l i e v e  t o  be  i n  d i s p u t e  i n  t h i s  c a s e .
I f  y o u r  c l i e n t s  a r e  a g r e e a b l e  t o  t h e  s t i p u l a t i o n ,  i n  w h o le  
o r  i n  p a r t ,  i t  w i l l  p r o b a b l y  s a v e  a l l  p a r t i e s  a  goou d e a l  o f  
t i m e  t h a t  would  o t h e r w i s e  b e  s p e n t  i n  d i s c o v e r y .  I  am 
p a r t i c u l a r l y  r e l u c t a n t  t o  t a k e  J o e  A r n o l d ' s  d e p o s i t i o n  
b e c a u s e  o f  h i s  h e a l t h .  M o re o v e r ,  i f  I  am g o i n g  to  h a v e  to  
b e  a  w i t n e s s  t o  t h e  c o n v e r s a t i o n  w i t h  him, I  m i g h t  a s  w e l l  
know i t  now t o  be  ab? e t o  c o n s i d e r  w h a t ,  i f  a n y ,  e f f e c t  i t  
may h a v e  o n  my c o n t i n u e d  r e p r e s e n t a t i o n  o f  Mr. H o l lo w a y .  I f  
i t  i s  n o t  p o s s i b l e  to  s t i p u l a t e  t o  t h e  c o n t e n t s  o f  t h e  
c o n v e r s t i o n ,  p e r h a p s  we c o u l d  a t  l e a s t  s t i p u l a t e  t o  some o f  
t h e  f a c t s  r e f l e c t e d  i n  t h e  memorandum.

I  o b v i o u s l y  do n o t  h a v e  f i r s t - h a n d  k n o w led g e  a s  to  t h e  
p o l i c i e s  and  p r a c t i c e s  o f  t h e  D e p a r t m e n t  o f  Law r e f e r r e d  to  
i n  p a r a g r a p h s  4 an d  5 o f  t h e  s t i p u l a t i o n .  However ,  t h e  
s t i p u l a t i o n  c o r r e c t l y  s t a t e s  t h e  f a c t s  b a s e d  upon  a n y t h i n g  I  
h av e  s e e n  d u r i n g  15 y e a r s  o f  p r a c t i c e  h e r e ,  and  t h e  f a c t  
t h a t  t h e r e  a r e  no a n n o t a t i o n s  t o  t h e  s t a t u t e s  i n  q u e s t i o n  
w h ic h  w ould  s u g g e s t  t h a t  t h e y  h a d  e v e r  b e e n  e n f o r c e d .  J u d g e  
Moody and  J u d g e  B ucka le w ,  g i v e n  t h e i r  b a c k g r o u n d  i n  p o l i t i c s ,  
l aw  e n f o r c e m e n t ,  p r o s e c u t i n g  and  o n  t h e  b e n c h ,  and  t h e  
D e p a r t m e n t  o f  Law, s h o u l d  b e  a w a r e  o f  any  i n f o r m a t i o n  t h a t  
i n d i c a t e s  t h a t  t h e  p r o p o s e d  p a r a g r a p h s  i n  t h e  s t i p u l a t i o n  
a r e  i n c o r r e c t ,  i f  s u c h  i s  t h e  c a s e .

P l e a s e  n o t e  t h a t  t h e  memorandum r e f l e c t i n g  t h e  phone  c a l l  
w i t h  J im  A r n o ld  t h a t  I  am f o r w a r d i n g  c o n t a i n s  two p a r a g r a p h s

Exhibit "B"
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M a d e l e i n e  R. Levy 
A s s i s t a n t  A t t o r n e y  G e n e r a l  
S t a t e  o f  A l a s k a  
Page  2
J u n e  23,  1983

o f  a  t h r e e - p a r a g r a p h  memorandum. The o t h e r  p a r a g r a p h  d o e s  
n o t  r e l a t e  o r  r e f e r  t o  t h e  c o n v e r s a t i o n  w i t h  Mr. A r n o ld  o r  
b e a r  u p o n  i t s  c o n t e n t s .  The memo h a s  b e e n  X ero x ed  so  t h a t  
o n l y  t h e  f i r s t  a n d  l a s t  p a r a g r a p h s  a r e  i n c l u d e d . a n d  t h e  
u n r e l a t e d  p a r a g r a p h  e x c l u d e d .  I  w i l l  be  h a p p y  t o  p r o v i d e  
t h e  e n t i r e  memo t o  J u d g e  J o h n s t o n e  f o r  i n  c a m era  i n s p e c t i o n  
i f  you  w o u ld  f e e l  more  c o m f o r t a b l e  h a n d l i n g  i t  t h a t  way.

Thank y o u  f o r  y o u r  c o o p e r a t i o n .

S i n c e r e l y ,

J S H : j p  
E n c l o s u r e

J o h n  S . H ed lan d
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

2 THIRD JUDICIAL DISTRICT AT ANCHORAGE

3

4
JAMES HOLLOWAY, )

5

)
P l a i n t i f f ,  )

6

)
v s .  )

7

8

HONORABLE JUDGE S. J .  BUCKALEW; )
HONORABLE JUDGE RALPH E. MOODY; )
a n d  STATE OF ALASKA, )

\

9

)
D e f e n d a n t s .  )

)
10 No. 3AN-77-8145 CIV

11 STIPULATION

12 The p a r t i e s  h e r e t o ,  by t h e i r  u n d e r s i g n e d  a t t o r n e y s ,

13 s t i p u l a t e  a n d  a g r e e  a s  f o l l o w s :

14 1 .  The a n n e x e d  memo to  t h e  f i l e  a c c u r a t e l y  r e f l e c t s

15 t h e  s u b s t a n c e  o f  a  c o n v e r s a t i o n  b e t w e e n  J im  A r n o l d  a n d  J o h n

16 H e d la n d  o n  S e p t e m b e r  20,  1977 .

17 2. The d e c i s i o n  t o  t e r m i n a t e  Jam es  H o l lo w a y  a s  a

18 m a g i s t r a t e  was n o t  p r e d i c a t e d  u p o n  a n y  d e t e r m i n a t i o n  t h a t  J am es

19 H o l lo w a y  h a d  v i o l a t e d  any  c r i m i n a l  s t a t u t e  o f  t h e  S t a t e  o f  A l a s k a

20 r e l a t i n g  t o  t h e  u s e  o f  m a r i j u a n a  o r  c o n t r o l l e d  s u b s t a n c e s .

21 3. The t e r m i n a t i o n  o f  J am es  H o l lo w a y  a s  a  m a g i s t r a t e

22 was n o t  b a s e d  u p o n  a  d e t e r m i n a t i o n  t h a t  h e  h a d  c o m m i t t e d  a n y  a c t

23 r e l a t i n g  t o  m a r i j u a n a  t h a t  was n o t  w i t h i n  t h e  c o n s t i t u t i o n a l

24 p r o t e c t i o n s  s e t  o u t  i n  R a v i n  v .  S t a t e ,  537 P . 2d 494 ( A l a s k a

25 1 9 7 5 ) .

26 4. Up t o  a n d  i n c l u d i n g  t h e  d a t e  o f  t h e  t e r m i n a t i o n  o f

27 Jam es  H o l lo w a y  a s  a  m a g i s t r a t e ,  and  s i n c e  a t  l e a s t  t h e  a d m i s s i o n

28 o f  A l a s k a  a s  a  s t a t e ,  no p r o s e c u t i o n s  w e r e  b e i n g  i n s t i t u t e d

29 t h r o u g h o u t  t h e  S t a t e  o f  A l a s k a  a g a i n s t  a n y  p e r  l f o r  a l l e g e d

30 p r i v a t e ,  n o n c o m m e r c i a l ,  s e x u a l  c o n d u c . t  b e t w e e n  c o n s e n t i n g  a d u l t s ,
31 i n c l u d i n g  a c t s  w i t h i n  t h e  a m b i t  o f  f o r m e r  A .S .  1 1 . 4 0 . 0 1 0  ( a d u l t e r y ) ;
32 .040  ( c o h a b i t i n g  i n  s t a t e  o f  a d u l t e r y  o r  f o r n i c a t i o n ) ; .120
33 ( u n n a t u r a l  c r i m e s ) ; u n l e s s  s u c h  c h a r g e s  r e s u l t e d  f ro m  t h e  f a c t
34 •

H e d l a n d .  F l e i s c h e r  
a  F r i e d m a n  

attorneys at law 
SUITE 400 

10 IS WIST I1H AVENUE 
VNCHORAOE, AK 89501 

(907) m-5B29 
____ . ■
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t h a t  s u c h  o f f e n s e s  w e r e  i n c l u d e d  w i t h i n  o t h e r  c h a r g e d  c o n d u c t  

t h a t  was c o m m e r c i a l ,  f o r c i b l e ,  o r  i n v o l v e d  c h i l d r e n ,  o r  u n l e s s  

s a i d  c h a r g e s  a r o s e  o u t  o f  p l e a  b a r g a i n s  o r  n e g o t i a t e d  r e s o l u t i o n s  

o f  c a s e s  i n  w h ic h  t h e  c h a r g e d  o r  a l l e g e d  c o n d u c t  was c o m m e r c i a l ,  

f o r c i b l e ,  o r  i n v o l v e d  c h i l d r e n .

5. A t  t h e  t i m e  o f  J am e s  H o l l o w a y ' s  t e r m i n a t i o n  a s  a 

m a g i s t r a t e ,  t h e r e  e x i s t e d  w i t h i n  t h e  D e p a r t m e n t  o f  Law o f  t h e  

S t a t e  o f  A l a s k a  a  p o l i c y  n o t  t o  p r o s e c u t e  o r  c h a r g e  i n d i v i d u a l s  

u n d e r  t h e  s t a t u t e s  s e t  o u t  a b o v e  o r  u n d e r  a n y  o t h e r  s t a t u t e s  

p r o h i b i t i n g  p r i v a t e ,  n o n c o m m e r c i a l  s e x u a l  c o n d u c t  b e t w e e n  c o n ­

s e n t i n g  a d u l t s ,  u n l e s s  s u c h  c h a r g e s  o r  p r o s e c u t i o n s  w e r e  f o r  

c o n d u c t  t h a t  was i n c l u d e d  w i t h i n  o r  r e s u l t e d  f ro m  p l e a  b a r g a i n s  

a r i s i n g  o u t  o f  c h a r g e s  o f  c o n d u c t  t h a t  was c o m m e r c i a l ,  f o r c i b l e ,  

o r  i n v o l v e d  c h i l d r e n .

6. E x c e p t  f o r  s t a t e m e n t s  by H o l lo w a y  a c k n o w l e d g i n g  

t h e  u s e  o f  m a r i j u a n a  a n d  l i v i n g  w i t h  a  woman t o  whom, a t  t h e  t i m e  

o f  h i s  t e r m i n a t i o n ,  h e  was n o t  m a r r i e d ,  h i s  t e r m i n a t i o n  was n o t  

p r e d i c a t e d  u p o n  a n y  d e t e r m i n a t i o n  t h a t  h e  h ad  d o n e  an y  a c t  t h a t  

r e f l e c t e d  n e g a t i v e l y  o n  h i s  f i t n e s s  a s  a  m a g i s t r a t e ,  o r  o t h e r w i s e  

was u n f i t  a s  a  m a g i s t r a t e .  The p a r t i e s  do n o t ,  by t h i s  p a r a g r a p h ,  

i n t e n d  t o  s t i p u l a t e  a s  t o  w h e t h e r  o r  n o t  t h e  a c k n o w l e d g e m e n t s  by 

H o l lo w ay  r e f e r r e d  t o  h e r e i n  e s t a b l i s h  h i s  u n f i t n e s s  a s  a m a g i s t r a t e ,  

o r  r e f l e c t  u p o n  h i s  f i t n e s s  a s  a  m a g i s t r a t e .

7.  A t  no t i m e ,  p r i o r  o r  s u b s e q u e n t  t o  Jam es  H o l l o ­

w a y ' s  t e r m i n a t i o n  a s  a  m a g i s t r a t e ,  was h e  a f f o r d e d  o r  o f f e r e d  t h e  

o p p o r t u n i t y  f o r  a  h e a r i n g  a s  t o  any  c h a r g e s  made a g a i n s t  h im i n  

c o n n e c t i o n  w i t h  o r  l e a d i n g  up t o  h i s  t e r m i n a t i o n  a s  a m a g i s t r a t e ,  

o r  a s  t o  t h e  d e c i s i o n  t o  t e r m i n a t e  h im ,  a n d  a t  no t i m e  was he

a g e  2
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a f f o r d e d  t h e  o p p o r t u n i t y  t o  c o n f r o n t  o r  c r o s s - e x a m i n e  a n y o n e  who 

may h a v e  made a l l e g a t i o n s  o r  c h a r g e s  a g a i n s t  h im .

DATED: J u n e 1983,

DATED: J u n e 1983,

HEDLAND, FLEISCHER & FRIEDMAN 
A t t o r n e y s  f o r  P l a i n t i f f

£ 7 J o h n S .  H e d la n d

STATE OF ALASKA, DEPARTMENT OF LAW 
OFFICE OF THE ATTORNEY GENERAL 
A t t o r n e y s  f o r  D e f e n d a n t s

By_
M a d e l e i n e  R. Levy
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RE: J i m  H o l l c . / a y  ^  ‘•*. k*

MEMO TO THE F l / ~

FROM: ' J o h n  H e d l a n d

On S e p t e m b e r  2 0 ,  1 9 7 7 ,  a t  a p p r o x i m a t e l y  4 : 4 5  p .m .  I  c o n t a c t e d  
on  t h e  t e l e p h o n e  J i m  A r n o l d .  I - w a s  i n  J im  B r e n n a n ' s  o f f i c e  
a n d  h e  w a s  a b l e  t o  h e a r  my s i d e  o f  t h e  c o n v e r s a t i o n  a l t h o u g h  
I  b e l i e v e  h e  l e f t  t h e  o f f i c e  f o r  a b r i e f  . p e r i o d  w h i l e  i t  
w a s  g o i n g  o n .  Mr.  A r n o l d  c o n f i r m e d  t h a t  h e  h a d  c o n t a c t e d  
Mr .  H o l l o w a y  a n d  r e p o r t e d  t o  h im  t h a t  f i v e  c o m p l a i n t s  h a d  
b e e n  l o d g e d  a g a i n s t  h im ,  t h a t  h e  was  l i v i n g  w i t h  a  g i r l ,  
t h a t  h e  h e l d  p o t  p a r t i e s ,  t h a t - h e  smoked  p o t ,  t h a t  o n e  
o r  m o r e  o c c a s i o n s  h e  h a d  r e p e a t e d l y  t a l k e d  d e f e n d a n t s  o u t  
. o f  p l e a d i n g  g u i l t y  a n d  t h a t  h e  was  c o n t r i b u t i n g  t o  t h e  
d e l i n q u e n c y  o f  a m i n o r .  He s a i d  t h a t  H o l l o w a y  h a d  a d m i t t e d  
t o  l i v i n g  w i t h  t h e  g i r l  a n d  sm o k i n g  p o t ,  a n d  h a d  d e n i e d  
t h e  o t h e r  a l l e g a t i o n s .  He s a i d  t h a t  a l l  o f  h i s  i n f o r m a t i o n  
h a d  com e  f r o m  J u d g e  M ad s e n ,  a n d  t h a t  i t  w a s  h i s  i n f o r m a t i o n  
t h a t  t h e  a l l e g a t i o n s  r e l a t i n - g  t o  t a l k i n g  d e f e n d a n t s  o u t  o f  
p l e a d i n g  g u i l t y  w e r e  t h e  r e s u l t  o f  c o m p l a i n t s  b y  t h e  
d i s t r i c t  a t t o r n e y  t o  J u d g e  M ad s e n .  He t h e n  s a i d  t h a t  h e  
may h a v e  o n  o n e  o c c a s i o n  d i s c u s s e d  t h e  g u i l t y  p l e a  q u e s t i o n  
w i t h  B i l l  M a c k e y ,  b u t  t h a t  t h i s  h a d  b e e n  a c o u p l e  o f  m o n t h s  
e a r l i e r  a n d  was  i n  a d d i t i o n  t o  t h e  c o n v e r s a t i o n  w i t h  J u d g e  
M a d s e n .  He a l s o  s a i d  t h a t  J u d g e  Madsen  h a d  e x p r e s s e d  h i s  
c o n c e r n s  a b o u t  H o l l o w a y  t o  h im  on  many o c c a s i o n s ,  a n d  was  
" v e r y  c o n c e r n e d " .  He a l s o  s a i d  t h a t  J u d g e  M ad s e n  h a d  t h e  
h i g h e s t  r e g a r d  f o r  J u d g e  H o l l o w a y  a s  a J u d g e .  A r n o l d  
s p e c i f i c a l l y  s a i d  t h a t  M adsen  h a d  d i s c u s s e d  t h e ' m a t t e r  
w i t h  J u d g e  B u c k a l e w  a n d  J u d g e  Moody b u t  d i d  n o t  r e c ommend  
t h a t  J i m  b e  f i r e d ,  o r  make t h e  d e c i s i o n  t h a t  h e  b e  f i r e d .
He s a i d  t h e  d e c i s i o n  h a d  b e e n  made by  J u d g e  B u c k a l e w  a n d  
c o n c u r r e d  i n  by  J u d g e  f^oody . .H e  . s a i d  he  h a d  a s k e d  J im  
H o l l o w a y  t o  " r e c a n t "  a n d  a p p l y ' 1 'to me t h a t  h e - c o u l d  h a v e  
k e p t  h i s  j o b  h a d  h e  d o n e  s o .  He d e n i e d  k n o w in g  t h a t  J im  
w a s  l i v i n g  w i t h  a  g i r l  a t  t h e  t im e  J im  w as  h i r e d  a n d  s a i d  
t h a t  J u d g e  Moody a l s o  d i d  n o t  know .  I  p o i n t e d  o u t  t o  h im  
t h a t  J u d g e  Moody h a d  s a i d  t o  me t h a t  h e 'w a s  a w a r e  t h a t  
J i m  w as  l i v i n g  w i t h  a g i r l ,  b u t  h ad  t o l d  me t h a t  h e  ( J u d g e  
Moody) w a s  u n d e r  t h e  i m p r e s s i o n  t h a t  J im  h a d  a g r e e d  t o  s t o p  
d o i n g  s o .  He s a i d  t h a t  when H o l l o w a y  was  h i r e d  h e  h ad  
r e q u e s t e d  a two  y e a r  c om m i tm e n t  a n d  t h a t  J i m  h a d  e x p r e s s e d  
t h e  i n t e n t i o n  t o  s t a y  f o r  t h a t  l o n g  b u t  h a d  f a i l e d  t o  make  
a n  i r o n c l a d  p r o m i s e  t o  t h a t  e f f e c t .

In m y  c o n v e r s a t i o n  w i t h  A r n o l d  I ask id h i m  w h a t  n e w  

f a c t s  h a d  c o m e  to l i g h t  b e t w e e n  the s u s p e n s i o n  and f i r i n g  to 
j u s t i f y  the m o r e  d r a s t i c  a c t ion. A r n o l d  s a i d  he was n o t   ̂
p r e s e n t  w h e n  the d e c i s i o n  w a s  m a d e  b u t  b e l i e v e d  the d e c i s i o n  
to f i r e  r a t h e r  t h a n  to s u s p e n d  w a s  n o t  b a s e d  u p o n  any n e w  
i n f o r m a t i o n . -  He a l s o  d e n i e d  th a t  the q u e s t i o n  o f  t a l k i n g  
p e o p l e  o u t  of g u i l t y  p l e a s  p l a y e d  any p a r t  in the d e c i s i o n

t o  t e r m i n a t e  H o l l o w a y .

E x h i b i t  "D "
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A N C H O R A G E ,  A L A S K A  99501

R A LPH  E . M OODY  
P re s id ing  Judge

S e p t e m b e r  22, 1977

Mr. P a u l  P o s t  
Box 348
B e t h e l ,  A l a s k a  99559 

D e a r  Mr.  P o s t :

T h i s  i s  i n  r e s p o n s e  t o  y o u r  l e t t e r  o f  S e p t e m b e r  1 ,
1977 ,  r e g a r d i n g  t h e  t e r m i n a t i o n  o f  Mr.  J am e s  H o l l o w a y  
a s  m a g i s t r a t e  a t  D i l l i n g h a m .

As P r e s i d i n g  J u d g e ,  i t  i s  my p o l i c y  n o t  t o  r e l e a s e  t h e  
r e a s o n s  f o r  t e r m i n a t i n g  a m a g i s t r a t e ' s  s e r v i c e s  u n l e s s  t h e  
m a g i s t r a t e  r e q u e s t s  me t o  d o  s o  o r  t h e  m a g i s t r a t e  m a k e s  a 
r e l e a s e  a s  t o  t h e  c a u s e  o f  h i s  t e r m i n a t i o n  w h i c h  i s  n o t  i n  
c o n f o r m i t y  w i t h  t h e  r e a s o n s  s t a t e d  t o  h im by me f o r  h i s  b e i n g
i.crmii.iaued.

Y ou r  l e t t e r  d o e s  n o t  i n d i c a t e  t h a t  Mr.  H o l l o w a y  h a s  
r e l e a s e d  t h e  r e a s o n s  g i v e n  h im  f o r  t e r m i n a t i n g  h i s  s e r v i c e s ,  
a n d  h e  h a s  n o t  a s k e d  me t o  r e l e a s e  t h e  r e a s o n s  I  g a v e  f o r  
h i s  t e r m i n a t i o n .  U n t i l  s u c h  t im e  a s  I  h a v e  c a u s e  t o  r e l e a s e  
t h e  r e a s o n s  f o r  h i s  t e r m i n a t i o n  b e c a u s e  o f  h i s  r e q u e s t  t o  
me t o  do  s o  o r  he  p u b l i c i z e s  r e a s o n s  d i f f e r e n t  f r o m  w h a t  
I  g a v e ,  I  do n o t  p r o p o s e  t o  comment  upon  t h e  s p e c u l a t e d  
c a u s e  o r  c a u s e s  y o u  h a v e  a d v a n c e d  i n  y o u r  l e t t e r .

A t  t h i s  t i m e ,  I  b e l i e v e  i t  s u f f i c i e n t  t o  s a y  t h a t  
Mr. H o l l o w a y  made  c e r t a i n  c om m i tm e n t s  t o  me a s  t o  w h a t  I  
c o u l d  e x p e c t  o f  h im  a s  m a g i s t r a t e  a t  D i l l i n g h a m .  He h a s  
a d m i t t e d  t h e  t r u t h  o f  t h e  f a c t s  I  g a v e  h im a s  t h e  r e a s o n s  
f o r  my t e r m i n a t i n g  h i s  a p p o i n t m e n t .  T r u e ,  h e  d i s a g r e e d  a s  
t o  t h e  r e a s o n s  b e i n g  s u f f i c i e n t  c a u s e  t o  w a r r a n t  h i s  t e r m i ­
n a t i o n .  H ow ev e r ,  I  f e l t  o t h e r w i s e  s i n c e  h e  a c c e p t e d  t h e

E x h i b i t  "E "
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(

Mr. P a u l  P o s t  P a g e  2
S e p t e m b e r  22 ,  1977

p o s i t i o n  w i t h  t h e  u n d e r s t a n d i n g  t h a t  h e  c o u l d  n o t  r e t a i n  
t h e  p o s i t i o n  i f  s u c h  f a c t s  d e v e l o p e d .

S i n c e r e l y ,

* a l p h  E . <Mooay 
^ P r e s i d i n g  J u d g e  
T h i r d  J u d i c i a l  D i s t r i

REM: dpd



IN  THE SU PERIO R COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

J A M E S  K O L L O W A Y ,

v s .

P l a i n t i f f ,

H O N O R A B L E  J U D G E  S. J. BUCKALEW; 
H O N O R A B L E  J U D G E  R A L P H  E. MOODY; 
a n d  S T A T E  O F  ALASKA,

D e f e n d a n t s .

No. 3A N - 7 7 - 8 1 4 5  Civ.

D E F E N D A N T S '  C R O S S - M O T I O N  F O R  S U M M A R Y  J U D G M E N T  

D e f e n d a n t s  r e s p e c t f u l l y  m o v e  this C o u r t  for s u m m a r y  

j u d g m e n t  as follows:

2. A n  o r d e r  that p l a i n t i f f ' s  d i s m i s s a l  w a s  valid.

T h i s  n o t i o n  is b a s e d  u p o n  the a t t a c h e d  M e m o r a n d u m  in 

O p p o s i t i o n  to P l a i n t i f f ' s  M o t i o n  for P a r t i a l  S u m m a r y  J u d g m e n t  

a n d  In S u p p o r t  of D e f e n d a n t s '  C r o s s - M o t i o n  for S u m m a r y  J u d g m e n t  

a n d  the p l e a d i n g s  on fi l e  in this case.

R e s p e c t f u l l y  s u b m i t t e d  this 3 0 t h  day of A u g ust,

1983, at A n c h o r a g e ,  A l a ska.

CERTIFICATE OF SERVICE N O R M A N  C. G O R S U C H

1. A j u d g m e n t  that p l a i n t i f f  w a s  not e n t i t l e d  to a 

p r e - t e r m i n a t i o n  h e a r i n g  p r i o r  to his d i s m i s s a l  as 

m a g i s t r a t e ;  and

was served ( ' I t I 1 ^ ' W on the

a true and correct C9PY of _a true and correct C9PY of _

The undersigned hereby certifies that on. 0 . 1  i < .!  1 -s
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IN T H E  S U P E R I O R  COURT F O R  T H E  S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  A H . H O R A C E  

J A M E S  H O L L O U A Y ,

P l a i n t i f f ,

v s .

H O N O R A B L E  J U D G E  S. J. BUCKALEW; 
H O N O R A B L E  J U D G E  R A L P H  E. MOODY; 
a n d  S T A T E  OF A L A SKA,

D e f e n d a n t s .

O i 3 a -  7.v *1  _
t ■■■ i ;

,0 0 '. •. Cv'
Of (];o r. r .

No. 3A N - 7 7 - 8 1 4 5  Civ.

D E F E N D A N T S '  M E M O R A N D U M  IN O P P O S I T I O N  
T O  P L A I N T I F F ' S  M O T I O N  F O R  P A R T I A L  S U M M A R Y  J U D G M E N T  
A N D  IN S U P P O R T  OF  C R O S S - M O T I O N  F O R  S U M M A R Y  J U D G M E N T

P l a i n t i f f  J a m e s  H o l l o w a y  h a s  m o v e d  this C o u r t  for

p a r t i a l  s u m m a r y  j u d g m e n t  s e e k i n g  a d e c l a r a t i o n  that his

t e r m i n a t i o n  as a m a g i s t r a t e  was v o i d  b e c a u s e  n o  p r e - t e r m i n a t i o n

h e a r i n g  w a s  held, a n d  r e q u e s t i n g  this C o urt to o r d e r  the

d e f e n d a n t s  to h o l d  su c h  a hearing. H o l l o w a y  c l a i m s  that h e  is

e n t i t l e d  to a p r e - t e r m i n a t i o n  h e a r i n g  u n d e r  the due process

c l a u s e s  of the s t a t e  a n d  federal c o n s t i t u t i o n s .

Th e  e f f e c t  of  the r e l i e f  r e q u e s t e d  w o u l d  be to

r e i n s t a t e  H o l l o w a y  as a m a g i s t r a t e  a n d  to a w a r d  h i m  b a c k  pay

f r o m  A u g u s t  1977 to the present. H o l l o w a y  is n o t  e n t i t l e d  to

s u m m a r y  j u d g m e n t  as a m a t t e r  of law. F o r  the r e a s o n s  m o r e  fully

s t a t e d  below, h i s  m o t i o n  for p a r t i a l  s u m m a r y  j u d g m e n t  s h o u l d  be

d e n i e d  and d e f e n d a n t s '  c r o s s - m o t i o n  for s u m m a r y  j u d g m e n t  should

b e  g r a n t e d .

F A C T U A L  B A C K G R O U N D

O n  J a n u a r y  31, 1977, J a m e s  H o l l o w a y  w a s  a p p o i n t e d

m a g i s t r a t e  of the T h i r d  J u d i c i a l  D i s t r i c t ,  in D i l l i n g h a m ,

A l a s k a ,  b y  p r e s i d i n g  J u d g e  R a l p h  E. M o o d y .  T h e  s t a t u t e  w h i c h

a u t h o r i z e d  this a p p o i n t m e n t  is AS 2 2 . 1 5 . 1 7 0 ( c) w h i c h  reads:

T h e  p r e s i d i n g  j u d g e  of t h e  s u p e r i o r  c ourt in e a c h  
j u d i c i a l  d i s t r i c t  shall a p p o i n t  the m a g i s t r a t e s  
for the j u d i c i a l  district. E a c h  m a g i s t r a t e  s e r v e s 
at the p l e a s u r e  of the p r e s i d i n g  j u d g e  or the 
s u p e r i o r  c o u r t  in the j u d i c i a l  d i s t r i c t  for w h i c h  
app o i n t e d .
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( E m p h a s i s  s u p p l i e d ) .

In A u g u s t  of 1977, a c t i n g  P r e s i d i n g  J u d g e  B u c k a l e w  and 

T r i a l  C o u r t  A d m i n i s t r a t o r  J a mes E. A r n o l d  h a d  c o n v e r s a t i o n s  w i t h  

U o l l o w a v  c o n c e r n i n g  his u s e  of m a r i j u a n a .  \l H o l l o w a y  a d m i t t e d

to t h e m  th a t  d u r i n g  the co u r s e  of his s e r v i c e  as m a g i s t r a t e  he

7
u s e d  m a r i j u a n a .  _/ On  A u g u s t  22, 1977, J u d c e  B u c k a l e w  i s s u e d  an 

o r d e r  r e m o v i n g  U o l l o w a v  fr o m  the D i l l i n g h a m  m a g i s t r a t e  post. 

J u d g e  Moody l a t e r  a p p r o v e  this t e r m i n a t i o n  action.

T h e  o r d e r  t e r m i n a t i n g  H o l l o w a y ' s  a p p o i n t m e n t ,  like the 

o r d e r  a p p o i n t i n g  H o l l o w a y  to the m a g i s t r a t e  post, w a s  b a s e d  u p o n  

AS 2 2 . 1 5 . 1 7 0 ( c ) .

O n  S e p t e m b e r  23, 1977, H o l l o w a y  f iled a P e t i t i o n  for 

R e v i e w  in the M a t u r e  of P r o h i b i t i o n  in the S u p r e m e  C ourt of the 

S t a t e  of A l a s k a  c h a l l e n g i n g  the a u t h o r i t y  of defeiidants Judges 

B u c k a l e w  and M o o a v  to t e r m i n a t e  h i m  as a m a g i s t r a t e .  On 

M o v e m b e r  3, 1977, the c ourt g r a n t e d  the defendants' m o t i o n  for 

r e m a n d  a n d  r e m a n d e d  the case to the s u p e r i o r  c o urt for 

c o n s i d e r a t i o n .

H o l l o w a y  c h a l l e n g e d  the t e r m i n a t i o n  o r d e r  on two 

d i s t i n c t  g rounds. First, H o l l o w a y  c l a i m e d  that A S  2 2 . 1 5 . 1 7 0 ( c ) ,  

the. s t a t u t e  u n d e r  w h i c h  he  w a s  t e r m i n a t e d ,  v i o l a t e d  the 

p r o v i s i o n s  of  a r t i c l e  I V  of the A l a s k a  C o n s t i t u t i o n  g o v e r n i n g  

a p p o i n t m e n t  a n d  r e m o v a l  of judges. Second, in the a l t e r n a t i v e ,  

H o l l o w a y  c l a i m e d  th a t  ev e n  if the p r e s i d i n g  j u d g e  o f  the 

s u p e r i o r  c o u r t  h a d  the c o n s t i t u t i o n a l  p o w e r  to a p p o i n t  and 

r e m o v e  a m a g i s t r a t e  at his p l e a s u r e ,  H o l l o w a y ' s  t e r m i n a t i o n  w a s  

n o n e t h e l e s s  i n v a l i d  for f a i l u r e  to g i v e  h i m  a p r e - t e r m i n a t i o n

_1/ D e f e n d a n t s '  R e q u e s t  for A d m i s s i o n  Mo. 7 and P l a i n t i f f ' s  
R e s p o n s e  thereto, a t t a c h e d  as E x h i b i t s  A  & B r e s p e c t i v e l y ;  
P l a i n t i f f ' s  A f f i d a v i t  i n  Supp o r t  of his M o t i o n  for S u m m a r y  
J u d g m e n t  f i l e d  on  A p r i l  26, 1982 (Affidavit) at *,[ 8. That
m o t i o n  w a s  s u b s e q u e n t l y  w i t h d r a w n ,  n.4 i n f r a , b u t  the a f f i d a v i t  
r e m a i n s  on record.

2/ Id., Mo. 14; H o l l o w a y  A f f i d a v i t  at *1 8.
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hear ing . _ / Based on these two grounds, Holloway sought r e l i e r  
in  the form of re in s ta temen t with back pay.

On November 28, 1977, the defendants served H o l lo w a y  

with a reques t  fo r admissions, a t tached  as Exhib it A. 
Holloway's response admitted th a t  he "d id not s p e c i f i c a l l y  
reques t  a hear ing p r io r  to the issuance of the order which 
term inated Ih is l  appointment. . . See Response Ho. 8,
a t tached  as Exhib i t  B.

Holloway moved fo r summary judgment on the sole ground 
t h a t  AS 22.15.170(c), the s t a t u to r y  au tho r i ty  fo r  the p re s id ing  
judge to remove a m ag is t r a te ,  v i o l a t e d  a r t i c l e  IV of the 
C ons t i tu t ion  of the S ta te  of Alaska.

The Superior Court granted summary judgment in favor 
of Holloway. On appea l , the Alaska Supreme Court reversed . 
Buckalew v. Hollowav, 604 ?.2d 240 (Alaska 1979).

The Supreme Court held th a t  although a mag is t ra te  i s  a 
judge w i th in  the meaning of a r t i c l e  IV, se c t io n  4 of the s t a t e  
c o n s t i t u t i o n ,  a m ag is t ra te ,  un l ike  o ther judges, serves fo r  no 
f ixed  term. 604 P. 2d a t  243-44. The f a c t  th a t  mag is t ra te s  
serve a t  the p leasu re  of the p re s id ing  judge, r a th e r  than fo r  a 
term f ixed in time, n e i t h e r  v i o l a t e s  the es tab l ishment of an 
independent ju d i c i a r y  nor impugnes the adm in is t ra t ion  of 
j u s t i c e :

The l e g i s l a t u r e ' s  i n t e n t  in c r e a t in g  the o f f i c e  of 
m ag is t ra te  was " to  meet the immediate requirements 
of j u s t i c e  in the l e s s  popula ted areas of the 
s t a t e " .  . . .Mag is t ra tes  normally serve in
communities in which no supe r io r  or d i s t r i c t  cour t 
judges s i t  peri s n e n t l y , making day to day 
superv is ion  impossib le . I t  i s  apparent t h a t  the 
broad power ves ted in  the p re s id ing  super io r  court 
judge to dismiss m ag is t r a te s  i s  intended to 
provide an unencumbered means of ciuicklv remedying 
anv s i t u a t i o n  in which j u d i c i a l  u n r i tn e s s  i s

3

3/ On November 28, 1977, the defendants served Hollowav 
with a reques t  fo r  admissions, a t tached  as Exhib i t A".
Holloway's response admitted t h a t  he "d id nor s p e c i f i c a l l y
reques t  a hear ing p r io r  to the issuance of the order which
term inated [h is l  appointment. . . ." See Response Ho. 8,
a t tached  as Exhib i t B.

-3-
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impairing the adm in is t r a t io n  of j u s t i c e  in r u r a l  
A laska .

604 ?. 2d a t  .145 ( foo tno tes  omitted) (emphasis supp l ied ) .
The Court s p e c i f i c a l l y  rese rved judgment upon the

claim which i s  now presented by p l a i n t i f f ' s  motion for p a r t i a l
s umnar y j udement:

A ll o the r  aue s t io n s ,  such as whether Holloway's 
summary d ism issa l comports with due process , were 
express ly  held in -abeyance by the p a r t i e s  a t  the 
t r i a l  l e v e l ,  and we in t im a te  no view on the mer i ts  
of claims not ye t  l i t i g a t e d .

604 P .2d a t  241 n . l .
On June 20, 1983, some th ree  and one -ha l f  years a f t e r

the Supreme Court rendered i t s  dec i s ion ,  Holloway moved fo r
p a r t i a l  summary judgment seeking re in s ta temen t on the ground
th a t  h i s  d ism issa l  did not comport with procedura l due 

4 ,p rocess . _/
Holloway claims th a t  h i s  "proper ty" i n t e r e s t  in h i s  

continued employment as a m ag is t r a te ,  along with h is  " l i b e r t y "  
i n t e r e s t  in  h i s  r e p u ta t io n ,  r equ i red  a te rm ina t ion  hear ing to be 
held p r io r  to h i s  d ism issa l .  Holloway then argues t h a t  h i s  
d ism issa l  w ithout a hear ing e n t i t l e s  him to r e - i n s t a t em en t . He 
is  wrong on both a s s e r t i o n s .

I .  SUMMARY JUDGMENT IS PRECLUDED BY 
THE EXISTENCE OF GENUINE ISSUES OF MATERIAL FACT.

This no t ion  i s  supported by an a f f i d a v i t  from
Hollowav, a p e t i t i o n  a l l eg ed ly  signed by r e s id en t s  of the
B r i s t o l  Bay Recording D i s t r i c t ,  and an a f f i d a v i t  of p ub l i c a t io n
of a newspaper a r t i c l e  r e l a t i n g  to Holloway's d ism issa l .  "* /

Taken as a whole, the motion and support ing documentation f a i l

4J  Holloway i n i t i a l l y  moved fo r  a summary judgment on 
Apri l  26, 1982, but withdrew t h i s  motion a f t e r  defendants '  f i l e d  
t h e i r  oppos i t ion .

5_/ These documents were p a r t  of Holloway's e a r l i e r  summary 
judgment motion, supra n .4 ,  and have been adopted by re fe rence  
in Hollowav' s i n s t a n t  motion.

- 4 -
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to s a t i s f y  the s tandard for summary judgment which i s
a r t i c u l a t e d  in Alaska Rule of C iv i l  Procedure 56(c) . Summary 
judgment may not be granted in t h i s  case because there  a re
genuine is sues  of m a te r ia l  f a c t ,  and the moving pa r ty  i s  not 
e n t i t l e d  to judgment as a mat te r  of lav;. Alvev v. Pioneer 
O i l f i e l d  Serv ices , I n c . , 643 P .2d 559 (Alaska 1982); S ta te  v. 
J enn ing s , 555 P. 2d 248 (Alaska 1 976); H lz in sk i v. Golden Valiev 
E lec t r ic  Assoc ia t ion , I n c . , 509 P .2d 280 (Alaska 1973); Braund, 
Inc. v. White, 486 P .2d 50 (Alaska 1971).

The burden of showing the absence of genuine i s sues  of 
f a c t  i s  square ly upon the p a r t y  moving fo r  summary judgment, 
Ransom v. Hanar, 362 P .2d (Alaska 1961). In fe rences of f a c t  
w i l l  be drawn in favor of the p a r ty  opposing the motion. Alvev 
v. Pioneer O i l f i o ld  Serv ices ,  I n c . , s u p ra .

In t h i s  case , th e re  a re seve ra l  genuine i s sues  of
m a te r ia l  f a c t  which preclude the en t ry  of summary judgment. 
F i r s t ,  Holloway has admitted th a t  he did not reques t  a hear ing  
p r i o r  to the issuance of the o rder ' Th ich term inated h i s  
appointment. This r a i s e s  the m a te r ia l  i s sue  of whether
Holloway waived any r i g h t  which he may have had to a hea r ing . 
Holloway has the burden of e s t a b l i s h in g  t h a t  no waiver was 
tendered . Ransom v. Hanar, s up ra . His f a i l u r e  to do so
requ i re s  t h i s  court to i n f e r  th a t  a waiver was made. Alvev v . 
Pioneer O i l f i e l d  Serv ices , I n c . , sup ra .

Second, Holloway's motion i s  p red ic a ted  upon the cla im 
th a t  h i s  d ism issa l has damaged h i s  good name, h is  r e p u ta t io n  and 
h is  fu tu re  employment o p po r tu n i t i e s .  However, Holloway has 
merely a l l eged  t h i s  damage, he has not supported h is  claim by

6/ See Defendants ' Statement of Genuine Issues of M a te r i a l
F a c t .

7/ H. 3, sup ra . Admissions may be used in support of and 
in oppos i t ion  to a motion fo r  summary iudement. Paulzer v. 
Serv-U-Meat Co. , 419 P . 2d 201 (Alaska .1966'). '
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anv f a c t s .  Holloway's a f f i d a v i t  does not even begin to meet the 
bare requirements fo r e s t a b l i s h in g  these m a te r ia l  f a c t s .

For in s tance ,  he makes no re p re s en ta t io n  concerning 
h i s  e f f o r t s ,  much le s s  h i s  i n a b i l i t y ,  to ob ta in  employment a f t e r  
the d ism issa l .  In h i s  a f f i d a v i t ,  he makes only the conclusorv 
s ta tement th a t  h i s  r e p u ta t io n  and good name have been impugned. 
These unsupported sta tements are c l e a r l y  i n s u f f i c i e n t  fo r  
purposes of summary judgment. Ault v. Alaska S ta te  Mortgage
Assoc ia t ion ,  387 P . 2d 698 (Alaska 1964).

Holloway, in e f f e c t , asks t h i s  Court to cake j u d i c i a l
n o t ic e of the a l leged  damage to h i s  name and r epu ta t ion and
fu tu re employment. However, th i s i s  p r e c i s e ly the s o r t of
" f a c t " of which a court w i l l not take j u d i c i a l n o t i c e . See
Alaska Rule of Evidence 201. As the commentary to Rule 201
in d i c a t e s ,  j u d i c i a l  no t i c e  should not extend to fa c t s  "normally
decided by the t r i e r  of f a c t  a f t e r  being proved." There i s
ample reason fo r  r e fu s ing  j u d i c i a l  no t i c e  fo r  such f a c t s :

As P ro fesso r  Davis says: The reason we use
t r i a l - t v p e  procedure , I "think, i s  th a t  we make the 
p r a c t i c a l  judgment, on the b a s i s  of experience, 
th a t  tak ing evidence, sub jec t  to cross-examination 
and r e b u t t a l ,  i s  the b e s t  way to re so lve
con trove rs ie s  invo lv ing d ispu te s  of ad jud ica t iv e  
f a c t s ,  t h a t  i s ,  f a c t s  p e r t a in in g  to the p a r t i e s .
The reason we requ i re  a determinat ion on the 
record  i s  t h a t  we th ink  f a i r  procedure in  
re so lv ing  d ispu tes  of ad ju d ic a t iv e  f a c t s  c a l l s  fo r  
g iv ing each pa r ty  a chance to meet in the
app rop r ia te  fash ion the f a c t s  t h a t  come to the 
t r i b u n a l ' s  a t t e n t i o n ,  and the app rop r ia te  fash ion 
for meeting d ispu ted  a d ju d ic a t iv e  f a c t s  inc ludes 
r e b u t t a l  evidence, c ross-exam ina t ion , u sua l ly  
con f ron ta t ion ,  and argument ( e i t h e r  o ra l  or 
w r i t t e n  or both) . The key to a f a i r  t r i a l  i s
opportun i ty  to use the ano rop r ia te  weapons 
( r e b u t t a l  evidence, cross-examinat ion and 
argument) to meet adverse m a te r i a l s  th a t  come to 
the t r i b u n a l ' s  a t t e n t i o n .  "A System of J u d i c i a l  
Notice Based on Fa irness  and Convenience", in
Perspec t ives of Law 69 a t  93 (1964).
Rule 201 i s  based on the b e l i e f  t h a t  wherever a 
lav/making a u th o r i ty  cond i t ions  the a p p l i c a b i l i  tv 
of a law on the proof of f a c t s ,  these 
cons ide ra t ions  c a l l  fo r  d ispens ing with 
t r a d i t i o n a l  methods of proof only in c le a r  cases 
rega rd le s s  of what lab e l  i s  a t tached  to the f a c t s .  
Compare P ro fessor Davis ' conclusion th a t  j u d i c i a l  
no t ice  should be a mat te r  of convenience, sub jec t
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to the requirements of o roccdura l f a i r n e s s .  I d .
94 .

Evidence Rules Connentarv a t  38-39. The ques t ion  of whether 
Holloway su f fe red  any damage or stigma to h i s  name or r e p u ta t io n  
i s  one which can only be decided by a t r i a l - t y p e  hear ing .

In ad d i t io n ,  the defendants have s p e c i f i c a l l y  denied 
in t h e i r  answer to Hollowav1s complaint t h a t  h i s  te rm ina t ion  was 
ordered w ithout a f fo rd ing  him a r i g h t  to an ev iden t ia ry  hear ing . 
Sec Complaint a t  CJ 5 and Answer. The a l l e g a t i o n s  in  the 
complaint have been put a t  i s su e  by the defendants '  answer, and 
they a re s t i l l  a t  i s su e .  They cannot be reso lved by j u d i c i a l  
n o t i c e  or by p l a i n t i f f ' s  a f f i d a v i t .

To summarize, th e re  a re genuine is sues  of m a te r ia l  
f a c t  which remain to be reso lved  p r i o r  to any g ran t of summary 
judgment on these i s s u e s .  For these reasons alone, the motion 
fo r  summary judgment should be denied.

Assuming arguendo t h a t  t h i s  Court f inds no genuine 
i s sue s  of m a te r i a l  f a c t  to e x i s t ,  p l a i n t i f f  i s  s t i l l  not
e n t i t l e d  to summary judgment as a mat te r  of lav/.

I I .  A PUBLIC OFFICIAL WHO HOLDS HIS OFFICE 
"AT THE PLEASURE OF" HIS SUPERIOR DOES HOT HAVE 
A "PROPERTY IUTEREST" IH COUTIHUED EMPLOYMENT 

AND IS UCT ENTITLED TO A HEARING PRIOR TO DISMISSAL
Holloway claims th a t  h i s  d ism issa l  was void fo r

f a i l u r e  to provide him with a p re - te rm in a t ion  hear ing . The 
fundamental flaw in th i s  argument i s  t h a t  p rocedura l due process 
p ro te c t io n  becomes due only when th e re  i s  a "p roper ty  i n t e r e s t "  
in  continued employment. Absent such an i n t e r e s t ,  th e re  i s  no 
en t i t l em en t  to p rocedura l due process p r i o r  to d ism issa l .

As i s  more f u l l y  exp la ined below, procedura l due 
process i s  important no t fo r  i t s e l f  but only as a means to
p r o t e c t  r i g h t s  which r i s e  to a c e r t a i n  va lue .  I f  th e re  i s  no
s u f f i c i e n t l y  va luab le  r i g h t  a t  s tak e ,  the procedures , by 
themselves, have no va lue . Procedural due p rocess ,  un l ike  
Beauty, i s  not i t s  own excuse fo r  being .
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Defendants do not d isag ree  with the p ropos i t ion  th a t  
an in d iv idu a l  has an "p rope r ty  i n t e r e s t "  in h is  job which i s  
p ro te c ted  by due process i f  he has a " l e g i t im a te  expec ta t ion" of 
continued employment. Board of Regents v. Roth , 408 U.S. 564 
(1972); Perrv v. Sindermann, 408 U.S. 593 (1972). However, a 
mere u n i l a t e r a l  a n t i c i p a t i o n  of continued employment, not 
guaranteed by s t a t u t e  or c o n t r a c t ,  does not confer a "p roper ty  
i n t e r e s t "  which w i l l  be p ro te c ted  by due process . Bishop v. 
Wood, 425 U.S. 341, 344-45 (1976).

Roth e s ta b l i s h ed  th a t  government employment i s  
"proper ty" p ro te c ted  by due process only i f  the r e c ip i e n t  has a 
l e g i t im a te  expec ta t ion ,  grounded in s t a t e  lav;, th a t  h is  job w i l l  
con t inue . Perrv held th a t  when such a " l e g i t im a te  expec ta t ion" 
e x i s t s ,  the cour ts  w i l l  determine the need fo r  and su f f ic i en cy  
of p rocedura l p ro te c t io n s  which a t t a c h  to t h a t  expec ta t ion .

Roth was an untenured teache r  a t  a s t a t e  u n iv e r s i t y .  
S ta te  law provided th a t  untenured teache rs  who had not been 
h i r e d  fo r four continuous years were on orcbat ionary s t a t u s .  
When Ro th 's  one year teaching con t r a c t  was not renewed he sued, 
cla iming he had a due process r i g h t  to a hear ing  before the 
non-renewal dec is ion was made. The Supreme Court held th a t  h i s  
p roba t iona ry  s t a t u s ,  as a mat te r  of s t a t e  law, did not confer a 
fou r te en th  amendment "p roper ty  i n t e r e s t "  in h i s  job . Therefore , 
no p re - te rm in a t ion  hear ing was r equ i r e d  by due process . 408 
U.S. a t  577-78.

Perry was a lso  an untenured s t a t e  u n iv e r s i t y  tea che r  
whose co n t r a c t  was not renewed. However, Perry , un l ik e  Roth, 
was e n t i t l e d  by s t a t e  law to con t inu ing employment by a de fa c to  
tenure process . The Supreme Court held t h a t  Perry would be 
e n t i t l e d  to a hear ing on h i s  nonrenewal only i f  sub s tan t iv e  
s t a t e  law gave him "a c o n t r a c tu a l  or o the r  claim to job tenu re " .  
408 U.S. a t  602 n .7 .

By c o n t r a s t ,  B ishop 's  employment as a policeman was 
te rm inated without a hear ing to determine the su f f ic i en cy  of the
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charges aga in s t  him. Although Bishop was c l a s s i f i e d  as a
permanent employee, the Suprene Court r e j e c t e d  h is  c l a i n  of
en t i t l em en t  to a p re - te rm in a t ion  hear ing because s t a t e  law
requ i red  an a c tu a l  guarantee of continued employment, e i t h e r  by
v i r t u e  of s t a t u t e  or co n t r a c t ,  in o rder to c re a te  an enforceab le
expec ta t ion  of continued employment. 426 U.S. a t  345.

From these seminal cases and t h e i r  proaeny emerge the
p r in c ip l e  embraced by the Alaska Supreme Court th a t :

A person who i s  employed ' a t  the p le a s u r e 1 of h is  
employer has no 'p ro p e r ty '  i n t e r e s t  in continued 
employment th a t  i s  Drotected by due process . 
Bishoo v. Wood, 426 U.S. 341, 345 n .8 .  96 S.Ct. 
W 4 Y  2078 n .8 ,  48 L.Ed.2d 684, 690 n.8 (1976); 
A rne t t  v. Kennedy, 416 U.S. 134, 167 n .2 ,  94 S.Ct.
I Z 3 T , 1650 n .2 ,  40 7,.Ed .2d 15, 40 n .2 ,  reh .
denied, 417 U.S. 977, 94 S.Ct. 3187, 41 L.EdTTcI
1148 T1974) (Powell J . , concurr ing ) .

Breeden v. City of Nome, 628 P . 2d 924, 926 (Alaska 1981).
Breeden i s  on a l l  fours with t h i s  case and supplies the
c o n t r o l l i n g  ru le  of law.

Breeden was the c i t y  manager of Come. The s t a t u t e
governing h i s  term of o f f i c e  provided th a t  " sub jec t  to the
con t r a c t  of employment, the manager holds o f f i c e  a t  the p lea su re
of the assembly or counc i l . "  His con t ra c t  s t a t e d  th a t  Breeden 's
employment could be te rm inated upon 30 days w r i t t e n  n o t i c e  by
e i t h e r  part]^. Breeden had res igned  on Apri l  14, 1978, a f t e r
some f in a n c i a l  d ispu tes  with the c i t y  counc i l .  His r e s ig n a t io n
was to become e f f e c t i v e  in 30 days. Ijd. a t  925-26.

On Apri l  16, 1978, the c i t y  counci l f i r e d  Breeden,
e f f e c t i v e  immediately. When the c i t y  sued to recover c e r t a i n
funds appropr ia ted by Breeden, he counter-c la imed th a t  he had
been denied due process because he was f i r e d  without proper
n o t i c e  and a hear ing .

The SuDreme Court he ld  th a t  s ince Breeden served a t
the p lea su re  of h i s  su p e r io r s ,  he had no "proper ty  i n t e r e s t "
which was p ro te c ted  by due p rocess .  The only "p roper ty"
i n t e r e s t  which the Court found was th a t  which was c rea ted  bv

- 9 -



r r
Breeden 's employment c o n t r a c t .  U ithout th a t  c o n t r a c t ,  Breecen 
was e n t i t l e d  to no due process p ro te c t io n s  a t  a l l .  Id_. a t  926.

Hollowav served a t  the p lea su re  of the p re s id ing  
ju dg e . Unlike Breeden, ho had no employment co n t r a c t ,  and he 
had no "o rooer ty  i n t e r e s t "  in h i s  job . Holloway took h i s  sea t  
as m ag is t ra te  with no s t a t u t o r y  requirement th a t  he be e n t i t l e d  
or perm it ted  to keep i t  fo r  as long as a s ing le  dav. Compare 
Delahev v. S t a t e , 476 P .2d 90S, 911 (Alaska 1970  ̂ with Hichols
v_. Ec k e r t , 504 P .2d 359 (Alaska 1973), and. Board of Regents v.
Roth, 408 U.S. 564, 577 (1972). The Alaska Supreme Court has 
a l ready found th a t  Holloway had no "p roper ty" i n t e r e s t  in  h is  
job by v i r t u e  of the f a c t  t h a t  he served a t  " the p leasu re  of" 
the p re s id ing  judge. Buckalew v. Hollowav, sup ra , 604 P. 2d
244-45. See a lso  Malone v. I leek ins , 658 P .2d 351, 353 n.13 
(Alaska 1982) (Speaker of the House who served ' a t  the p lea su re  
of the body' has no proper ty  i n t e r e s t  p ro te c ted  by due process 
in the o f f i c e ) .

The ru le  of Breeder, supra , i s  the un iv e r sa l  r u l e .  I f  
one 's  p o s i t i o n  i s  held " a t  the w i l l  and p leasu re  of" one 's  
employer, and s t a t e  law g ran ts  no independent r i g h t  to continued 
employment, d ism issa l  i s  not a dep r iv a t ion  of a "proper ty" 
i n t e r e s t  and the re  i s  no r i g h t  to a p re - te rm in a t ion  hear ing . 
Bishop v. Uoori, s u n ra , 426 U.S. a t  345-46. See a lso  Guv v . 
Mohave Countv, 683 ?.2d 1?.87, 1290 (9 th Cir . 1982) (deputy
s h e r i f f s  who served a t  the p lea su re  of t.heir appoin t ing o f f i c e r  
had not acquired a p roper ty  i n t e r e s t  in  t h e i r  jobs and thus were 
not e n t i t l e d  to a te rm ina t ion  hear ing  p r io r  to t h e i r  d i s c h a rg e ) ; 
Enonoto v. Brown, 172 Cal. Rep. 778, 780 (Cal. App. 1981)
(P i r e c to r  of Correc t ions who serves a t  the p lea su re  of the 
Governor i s  not e n t i t l e d  to a p re - te rm in a t ion  h e a r i n g ) ; Bogacki 
v. Board of Supe rv iso rs , 489 P .2d 537, 544 (Cal. 1971) (Build ing 
in spec to r  who servos a t  the p lea su re  of the County Board of 
Supervisors may be dismissed w ithout a p re - te rm in a t ion  h e a r i n g ) .
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Holloway attempts to rep e l  the ap p l i c a t i o n  to him of 

t h i s  unciebatable p r in c i p l e  by arguing th a t  AS 22.15.170(c) 
i t s e l f  c re a te s  a l e g i t im a te  expec ta t ion  of continued employment. 
Holloway Memorandum a t  6-7. S p e c i f i c a l l y ,  Holloway claims t h a t  
he has a "p roper ty  i n t e r e s t "  which der ives from " the i n t e r e s t  in 
n ro te c t in g  an independent j u d i c i a r y  from abusive removal." I d . 
a t  7.

In the f i r s t  Dlacc, Holloway has f a i l e d  to e s t a b l i s h  
by any f a c t s  o f fe red  to t h i s  cour t t h a t  h i s  removal was 
"abus ive" . Holloway's removal r e s u l t e d  from h is  own admission, 
in response to ques t ions from Judge Buckalew, th a t  he smoked 
mari juana . Supra a t  2. Use of mari juana c o n s t i t u t e s  a f e d e ra l  
c r im ina l o ffense  under 21 U.S.C. § 844(a). Use of mari juana i s ,  
th e r e fo r e ,  a v io l a t i o n  of Canon 2 of the Code of J u d i c i a l  
Conduct which s t a t e  in p e r t i n e n t  p a r t :  "A judge should r e sp e c t  
ana comply w ith  the law. . . ." The Code of J u d i c i a l  Conduct 
i s .  of course , app l icab le  to m ag i s t r a t e s .  See Par t  I I ,  ’J 1 of 
the Code of J u d i c i a l  Conduct.

I f  conduct which i s  no t a c r im ina l o ffense i s  
s u f f i c i e n t  to warran t removal of a s t a t e  cour t  judge , l lapoli tano 
v. Hard , 317 F.Supp. 83 (H.D. 111.1970), a f f ' d .  , 457 F.2d 279 
(7 t t  C i r . ) ,  c e r t . d en ied , 409 U.S. 1037 (1972), reh . d en ied , 410 
U.S. 947 (1973), removal fo r  conduct which is  ̂ a c r im inal o ffense  
i s  c l e a r l y  not abusive.

Holloway seems to imply th a t  h i s  r i g h t  to hold o f f i c e
somehow der ives d i r e c t l y  from the due process c lause of the
United S ta te s  C on s t i tu t io n .  However, i t  i s  c le a r  t h a t  th a t
venerab le document does not guarantee him a r i g h t  or p r i v i l e g e
to r e t a i n  s t a t e  j u d i c i a l  o f f i c e .  Snowden v. Hushes, 321 U.S. 1 

\

(1944); Gruenberg v. Kavanauph, 413 F.Supp. 1132, 1135 (E.D.
Mich. 1976); Peterson v. Knutson, 367 F.Supp. 515, 517 (P. Minn. 
1973): l lapoli tano v. Ward, su n ra . His r i g h t  to hold o f f i c e
der ives from the same s t a t u t e  which provides th a t  he can be 
removed a t  the p leasu re  of the p re s id ing  judge. (There, as nere ,
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removal followed upon Holloway's admission of conduce which 
c o n s t i t u t e s  a f e d e r a l  c r im ina l o f fen se ,  t h a t  removal can in  no 
wav be ch a ra c te r iz ed  as "abus ive" .

Second, Holloway's claim th a t  removal in t h i s  case 
th r e a te n s  j u d i c i a l  independence was square ly r e j e c t e d  by the 
Alaska Supreme Court in P.uckalew v. Hollowav, sunra 604 P . 2d a t  
246:

For a m ag is t r a te  to serve ' a t  the p leasu re  o f '  
the p re s id ing  supe r io r  cour t  judge does not in n a i r  
the independence of the m ag is t r a te  to ad jud ica te  
cases im p a r t i a l l y .  The in f luence of the p re s id ing  
judge simply cannot be equated w ith the undue 
in f luence  p o t e n t i a l  in  v o te r  outrage or execu t ive 
patronage. The l a t t e r  may a f f e c t  the outcome of 
p a r t i c u l a r  cases in con traven t ion  of the d i c t a t e s  
of the law, merely as a r e s u l t  of psycholog ica l 
p re ssu re ;  the p re ssu re  th a t  inheres in serv ing a t  
the p lea su re  of the p re s id ing  judge, by promoting 
competency, tends to ensure p re c i s e ly  the opposi te  
r e s u l t , namely, t h a t  ad jud ica t io n  w i l l  £e In 
conrormity with the law.

(emphases added"). The lo g i c a l  ex tens ion of Hollowav's argument
would be to i n v a l i d a t e  the Alaska system of r e t e n t io n  e le c t io n s
fo r  judges : i f  a judge has a "p roper ty  r i g h t "  which stems from
ju d i c i a l  independence, then judges could never be removed from
o f f i c e  w ithout a p re - te rm in a t ion  hea r ing . This i s  c l e a r l y  not
the law in Alaska. Contrary to what Holloway s t a t e s ,
"d iscon ten tec  l i t i g a n t s  unhappy with the judge 's  o f f i c i a l
ac t ion s"  can e f f e c t  removal, and they o f ten  do by the power of
the b a l l o t .

Even i f  th e re  were no r e t e n t io n  e le c t io n  scheme, 
Holloway's nebulous claim of a "p rope r ty  i n t e r e s t "  stemming from 
the no t ion  of j u d i c i a l  independence has no v a l i d i t y .  In K a la r i s  
v. Donovan, 697 F.2d 376 (D.C. C ir .  1983), members of the United 
S ta te s  Department of Labor Review Board, which performed the 
same j u d i c i a l  func t ions  exe rc ised  by the United S ta te s  D i s t r i c t  
Courts p r io r  to 1972, and who served a t  the p leasu re  of the 
Sec re ta ry  of Labor, sued when they were removed from o f f i c e  
without a p re - te rm ina t ion  hea r ing .  They claimed, i n t e r  a l i a ,  
t h a t  removal a t  w i l l  and w ithou t a hear ing in h ib i t e d  t h e i r
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j u d i c i a l  independence in ad ju d ic a t in g  p r iv a t e  d i spu te s .  The 
Court of Appeals fo r  the D i s t r i c t  of Columbia found t h a t  the re  
was no c o n s t i t u t i o n a l  underpinning to support t h e i r  argument. 
697 F.2d a t  A00-401 and n .102 . Holloway1 s s i t u a t i o n  i s  
undistiv.,, l ishable from th a t  p resen ted  in  K a l a r i s , and the 
r e s o lu t io n  of h i s  claim here should be d i c t a t e d  by the r e s u l t  
t h e r e .

For the reasons s t a t e d  above, Holloway had no 
"p roper ty  i n t e r e s t "  in h is  job as m ag is t r a te .  His p rocedura l 
argument th a t  he was e n t i t l e d  to a p re - te rm in a t ion  hear ing  
stands or f a l l s  w ith the sub s tan t iv e  argument th a t  he had 
"p roper ty  r i g h t "  to continued employment. Since no "p roper ty  
r i g h t "  e x i s t s  in t h i s  case , no p re - te rm in a t ion  hear ing  was 
requ i red .

I I I .  HOLLO1 JAY UAS HOT ENTITLED 
TO A PRE-TERMINATION HEARING 

TO PROTECT HIS "LIBERTY INTEREST".
Holloway claims th a t  h i s  " d ism is sa l ,  in and of i t s e l f ,

r e s u l t e d  in damages to h is  r e p u ta t io n  and o ppo r tu n i t i e s  fo r  
re-employment." Holloway Memorandum a t  13. He then argues t h a t
he was e n t i t l e d  to a hearing p r io r  to h i s  d ism issa l  to determine
whether or not the charges ag a in s t  him were t ru e .  Id . This
argument s u f f e r s  from two g la r ing  e r r o r s .

F i r s t ,  Holloway has o f fe red  no f a c t u a l  support fo r  h is  
c1 aim of damages to h is  r e p u ta t io n  and oppo r tun i ty  fo r
re-employment. See , sunra a t  6-7. Second, and more
impor tan t ly ,  i t  ignores the f a c t  th a t  Holloway admitted t h a t  he 
was using mari juana. VJhat purpose would be served by prov id ing 
a hear ing under these  circumstances? In any event , Holloway i s  
not e n t i t l e d  to a p re - te rm in a t ion  hear ing  on the i s su e  of h i s  
a l l eged  dep r iva t ion  of a " l i b e r t y  i n t e r e s t " .

Holloway e s s e n t i a l l y  argues th a t  h i s  d ism issa l
deprived him of a " l i b e r t y "  i n t e r e s t  in  h is  good name and
r e p u ta t io n ,  and th a t  without a p re - te rm in a t io n  hea r ing ,  the
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d ism issa l  i s  a n u l l i t y .  This claim i s  on a l l  fours with t h a t  
a s s e r t e d ,  and r e j e c t e d ,  in Arnett v. Kennedy, 416 U.S. 134 
(1974).

Kennedy was a c i v i l  s e rv ice  employee who was removed
from o f f i c e  a f t e r  charging t h a t  h i s  immediate superv iso r had
t r i e d  to b r ib e  another to make f a l s e  s ta tements aga in s t  Kennedy.
Kennedy claimed, i n t e r  a l i a , th a t  s ince the charges aga in s t  him
a f f e c te d  h i s  good name and r e p u ta t io n ,  he was e n t i t l e d  to a
p re - te rm in a t ion  hear ing . In o the r  words, Kennedy argued t h a t  a
hea r ing  was requ ired  before he could be deprived of h i s
" l i b e r t y "  i n t e r e s t  in  h is  good name.

Relying upon i t s  e a r l i e r  dec is ion  in Board of Regents
v. Roth , supra (1972) , the United S ta te s  Supreme Court
d isag reed . The cour t held t h a t  a p re - te rm ina t ion  hear ing was
not necessa ry  to p ro te c t  one 's  " l i b e r t y "  i n t e r e s t .

That l i b e r t v  i s  no t offended bv d ism issa l  from
emplo’ i t s e l f ,  bu t in s te ad  by d ism issa l based
unon jupported charge which could wrongfully
in iu t  ; i.ne: r e pu ta t io n  of an employee. Since the 
purpose of the hear ing in  such a case i s  to 
provide the person 'an oppor tun i ty  to c le a r  h i s  
name,' a hea r ing  afforded by adm in is t r a t iv e  appeal 
procedures a f t e r  the a c tu a l  d ism issa l i s  a 
s u f f i c i e n t  compliance with the requirements of the 
Due Process Clause.

(Emphases supp l ie d ) .  416 U.S. a t  157. The United S ta te s
Supreme Court has never r e t r e a t e d  from th i s  p o s i t i o n .

Holloway has , in  f a c t ,  c i t e d  no case law s tanding fo r
the p repo s i t io n  t h a t  due process r e a u i r e s  a "name-clearing"
hea r ing  to be held p r io r  to te rm ina t ion  or t h a t  f a i l u r e  to hold
such a  hear ing  v i t i a t e s  the te rm ina t ion .  The reason why he has
no t done so i s ,  q u i t e  simply, t h a t  none e x i s t .

In Nichols v. Ecker t ,  supra , unon which Hollowav- — • —— 1 *

r e l i e s ,  teachers  who were dismissed midway through t h e i r  
con t r a c t s  we^e held to have a "proper ty" i n t e r e s t  s u f f i c i e n t  to 
t r i g g e r  a due process p re - te rm in a t ion  hear ing . Holloway claims 
th a t  h i s  d ism issa l  without a p re - te rm ina t ion  hearing i s  a 
n u l l i t y ,  re lv ir .p on language in N icho ls , 504 P. 2d a t  1363.
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However, a c lose examination of th a t  language revea ls  th a t  i t  i s  
mere d ic ta  and i s  l im i ted  only to those s i t u a t i o n s  which, " in  
absence of a s t a t u t e  . . . p e rm i t t in g  the removal of a teache r
a t  p l e a s u r e , p r in c ip l e s  of j u s t i c e  requ i re  t h a t  a hear ing should 
be given a f t e r  no t i c e  to p a r ty  to be removed". Since Holloway 
was serv ing " a t  the p leasu re  o f , "  he cannot take succor in t h i s  
m is -c i t e d  la rguaee . Compare Whaley v. S t a t e , 438 P.Ed. 718 
(Alaska 1978) (employee se rv ing " a t  the p lea su re  of" i s  not 
e n t i t l e d  to a h e a r i n g ) .

The o the r  cases upon which Holloway r e l i e s  fo r  the 
p ropo s i t ion  th a t  f a i l u r e  to give him a "name-clearing" hea r ing  
befo re  d ism issa l  renders h i s  te rm ina t ion  a n u l l i t y ,  with 
re in s ta tem en t  as the proper remedy, simply do not support him. 
In Board of Regents v. Roth , s u p ra , the Supreme Court s t a t e d  
only t h a t  when non-renewal of a con t ra c t  i s  based upon a charge 
imp l ica t ing  a p e r son 's  good name, r e p u ta t io n ,  honor or 
i n t e g r i t y ,  due process r e q u i r e s  an oppor tun i ty  to r e f u t e  the 
charge. 408 U.S. a t  573. There i s  no sugges t ion whatsoever in 
Roth th a t  f a i l u r e  to hold such a hear ing p r io r  to d ism issa l  
renders the te rm ina t ion  a n u l l i t y ,  and requ i r e s  re in s ta tem en t .

Indeed, the United S ta te s  Supreme Court has 
s p e c i f i c a l l y  he ld  t h a t  s ince the purpose of a "name-clearing" 
hear ing i s  to r e f u t e  charges which may damage one 's  r e p u ta t io n ,  
the hear ing may he held a f t e r  the te rm ina t ion .  A rne t t  v. 
Kennedy, suora. This ru l in g  i s  hard ly s u rp r i s in g ;  when a person 
i s  dismissed without a due process hea r ing ,  and a l l eg e s  t h a t  he 
has an i n t e r e s t  which e n t i t l e s  him to a p re - te rm in a t ion  hea r ing , 
"proof of such an [ i n t e r e s t ]  would n e t ,  of course , e n t i t l e  him 
to r e in s t a t em en t ." Perry v. Sindermann, suora , 403 U.S. a t  603 
(emphasis supp l ied ) .  In s h o r t ,  f ed e ra l  law i s  uniform on t h i s  
i s su e :  no p re -d i sm is sa l  "name-clearing" hea r ing  i s  reciuired.

Holloway a lso  r e l i e s  upon Uubev v. City and County of 
San F ran c i s co , 159 Cal. Rptr . 440 (Cal. App. 1979) fo r  the 
p ropo s i t io n  th a t  r n i l u r e  to g ran t a p re -d i sm is sa l
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' 'name-clearing" renders h i s  te rm ina t ion a n u l l i t y ,  with 
re in s ta temen t as the proper remedy. This case i s  c l e a r ly  
d i s t i n g u i s h a b l e .

In Lubcv, two p roba t ionary  members of the San 
Francisco po l ice  force were summarily dismissed based upon 
unsworn charges of misconduct aga in s t  them. They were advised 
th a t  they would be barred from fu tu re  employment with the c i t y .  
The Califor 'n ia Court of Appeals fo r  the F i r s t  D i s t r i c t  found 
t h a t ,  on those f a c t s ,  the d ism issa l  s t igmat ized  or s e r io u s ly  
impaired t h e i r  r epu ta t ion s  and opportun i ty  to earn a l iv in g .  
The cour t ordered re in s ta temen t based upon p rov is ions  of the 
c i t y  c h a r t e r ,  and, in p a r t  r e ly in g  on language in Board of 
Regents v. Roth, 159 Cal. Rotr. a t  444-45. P.oth has, of course, 
been re f in ed  in t h i s  regard bv ? e r r ,f v. Sindermann, s un ra , and 
Arnett v. Kennedy, sun ra .

Fere , the d ism issa l  was based unon Holloway's 
admission of conduct which c o n s t i t u t e d  a f ed e ra l  c r im inal 
offense and which, under the Code of J u d i c i a l  Conduct, i s  
c l e a r l y  grounds fo r  removal. The d ism issa l  was accomplished 
pursuant to a s t a t u t e  which the Alaska Supreme Court has 
recognized was " in tended to provide an unencumbered means of 
quich lv remedying anv s i t u a t i o n  in which j u d i c i a l  u n f i t n e s s  i s  
impair ing the adm in is t ra t ion  of j u s t i c e  in r u r a l  Alaska". 
Buckalew v. Holloway, sun ra , 004 P. 2d a t  245 (emphasis added). 
A p re - te rm ina t ion  "name-clearing" hear ing i s  obviously 
in c o n s i s t e n t  with the i n t e r e s t  in  exped i t ious  removal of 
m ag is t r a te s .  See a lso  Arnetc v . Kennedv, sunra , 416 U.S. a t  163 
( i n t e r e s t  in exped i t ious removal of u n s a t i s f a c to r y  personnel 
warrants removal w ithout s h e a r i n g ) .

One add i t io n a l  f a c to r  remains to be addressed. 
Holloway has no t ,  and could no t .  a l l e g e  th a t  the defendants in 
t h i s  case pub l ic ly  d isc lo sed  the reasons fo r  h is  d ism is sa l .  
This lack of public d i s c lo su re  i s  f a t a l  to Holloway's claim of 
d ep r iv a t ion  of a l i b e r t y  i n t e r e s t .  The United S ta te s  Supreme
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Court s t a t e d  i t  p l a in ly  in  Bishop v. Wood, sv '■ A pub l ic  
employee "whose p o s i t i o n  i s  terminable a t  th ' i l l  of the 
employer” i s  not deprived of " l i b e r t y ” when the re  i s  no "pub l ic  
d i s c lo su re  of the reasons fo r  the d ischa rge ."  426 U.S. a t  348. 
There, as here ,  the reasons for the d ischarge were communicated 
o r a l l y  and in p r iv a t e .  "Since the . . . communication was not
made pub l ic ,  i t  cannot proper ly  form the bas is  fo r a claim th a t  
p e t i t i o n e r ' s  i n t e r e s t  in h is  'good name, r e p u ta t io n ,  honor, or 
i n t e g r i t y '  was thereby impaired ." _Id. ( foo tno te  om it ted ) .  I f  
anv impairment to Holloway's l i b e r t y  i n t e r e s t  was e f f e c te d ,  i t  
was not as a consequence of any ac t ion s  taken by the defendants .

F in a l l y ,  i t  i s  c l e a r  th a t  one i s  no t e n t i t l e d  to a
hear ing  to r e f u t e  the charges underly ing tae d ism issa l i f  the 
t r u t h  of those charges i s  no t con te s ted .  This very i s sue  was 
addressed in Codd v. V eg le r , 429 U.S. 624 (1977). Vegler
a l l eged  a wrongful d ism issa l  from the Hew York City po l ice  fo rce 
and sought r e - i n s t a t e n e n t  and damages fo r  the r e s u l t i n g  in ju ry  
to h i s  r e pu ta t io n  and fu tu re  employment. The Supreme Court
re fu sed  to even consider whether a hearing to r e fu te  the a l leged 
stigma was necessary because Vegler could no t ,  as Holloway 
cannot , r e f u t e  the t r u t h  of the underly ing reason for d ism issa l .
"When we consider the na tu re  of the i n t e r e s t  sought to be
p ro te c te d ,  we be l iev e  the absence of any . . . a l l e g a t i o n  [ t h a t  
the reason fo r  d ism issa l  was f a l s e ]  i s  f a t a l  to re sponden t 's  
cla im under the Due Process Clause th a t  he should have been 
given a h ea r ing ."  429 U.S. a t  627.

This r e s u l t  i s  mandated by the l im i ted  purpose of such 
a hear ing - -  to provide an oppor tun i ty  to c l e a r  one 's  name. 
Since Holloway does not chal lenge the t r u t h  of the under ly ing 
reason fo r  h i s  d ism is sa l ,  no hear ing could undo what he has 
a l ready  admitted.

In sum, the re  _s no due process en t i t lem en t  to a 
p re - te rm in a t ion  hear ing  fo r  dep r iva t ion  of one 's  " l i b e r t v "
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i n t e r e s t .  In th i s  case , no hearing; i s  necessarv a t  a l l  because 
lack of public  d is c lo su re  by the defendants , combined with 
Hollowav's admission of the e s s e n t i a l  reason fo r  d ism issa l ,  
render any hear ing meaningless.

For the foregoing reasons ,  Holloway's claim th a t  he 
was e n t i t l e d  to a p re -d i sm is sa l  hear ing  to p ro te c t  h is  " l i b e r t y "  
i n t e r e s t  i s  devoid of mer i t .

Obviously, Holloway i s  not e n t i t l e d  to r e - in s ta tem en t .  
Re- ins ta tement might be an app rop r ia te  remedy where a d ism issa l  
i s  found to be a n u l l i t y .  See Un ivers i ty  of Alaska v.
G e i s t a u t s , _______  P. 2d _______  (Alaska Supreme Court, Op. No.
2691 a t  16-17, June 17, 1983). Put Holloway's d ism issa l i s  not 
void . He had no "p roper ty  i n t e r e s t "  in h is  job and th e re fo re  
was ne t  e n t i t l e d  to a n re - te rm in a t ion  hear ing . He has been 
deprived of no " l i b e r t y "  i n t e r e s t ;  even i f  he had been, the 
remedy i s  not r e in s ta tem en t .  The only ooss ib le  remedy might be* *■ J

a post d ism issa l  name-clearing hea r ing . However, fo r  the 
reasons sec f o r th  above, even th i s  i s  unwarranted. Codd v. 
V eg le r , suo ra .

Since Holloway's d ism issa l  was accomolished in  a v a l i d  
manner, h is  motion fo r p a r t i a l  summary judgment should be denied 
and de fendan t 's  cross-motion fo r  summary judgment should be
g r a n te d .

Dated t h i s  30th day of August, 1983, a t  Anchorage,
Alaska.
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