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#1 CONFERENCE COMMITTEES:

( 3 5 )  A b i l l  passed in one house and de fea ted  o r  postponed i r  the o th e r  may be int roduced 
in next sess ion  with same language vote requ i red  to  con s id e r  b i l l  f o r  f i n a l
passage - -  no committee r e f e r r a l  '

( 2 3 )  S .R .5 6  -  Sponso rs ,  those in f a v o r  o f  t m l  and standing committee members given
p r i o r i t y  (whenever p r a c t i c a l ) .  /

( 2 7 )  There are none s ince Nebraska has a un^amera l  system.
45)//' I f  f i r s t  con fe rence committee doesn ' t  ag ree ,  second confenrence committee i s  formed. 

B i l l  i s  dead i f  they cannot compromise.
( 2 6 )  Open to the p ub l i c .

r T l 6 l  Maximum o f  two confe rence committees appointed -  can on ly  cons ide r  "germane"
ma t t e r s .  Members must have copy o f  con fe rence committee r e p o r t  p r i o r  to vo t ing .

( 4 6 )  Chairman o f  Committee o f  R e f e r r a l  ss j fects  c on fe re e s ,  sponsor o f  b i l l  i s  f i r s t  cho ice ,  
two con fe rence committee a l lowed - f \ i o  powers o f  f r e e  con fe rence ,  very s p e c i f i c .

( 1 4 )  Repor t  must be approved by m ino r i t y  a'tyd’ m a j o r i t y  a t t o rn ey s  be fo re  v o t e ,  4 hour r u l e ,  
unanimous consent o f  a l l  con fe rence t t e e  members r equ i red .

¥
( 1 )  P re s id ing  o f f i c e r  appoints  3 m em be r s ^  each house to  committee. I f  no agreement same 

committee t r i e s  aga in .  Actual practarcK^-- b i l l  i s  dead a f t e r  f i r s t  a t tempt.
(2 4 )  One con fe rence committee i s  a p p o i n tW  and must agree o r  b i l l  i s  dead - -  con fe rence 

committee has wide d i s c r e t i o n  to  rdymite b i l l .  Conference committee r e p o r t  may be 
amended by concu rren t  r e s o l u t i o n . ' '  ^

(37 )  Amendment w i th in  scope o f  i s sues  between two houses. Another committee can be
appointed i f  l a ck  o f  agreement.
Members must inc lude  s p on so r ( s )  o f  b i l l ,  committee chairmen o r  des ignee , no l im i t
t o  how many con fe rence committees.

(4 1 )  wide>6owers



/

#2 FREE CONFERENCE COMMITTEES
MWQfl 2 /3  vote o f  each house requ i red  be fo re  f r e e  con fe rence committee 
( 6 $ J .R .  4 ( d )  -  needs m a j o r i t y  consent o f  each house.
( 2 6 )  24 hour r u l e  -  dec is ion  i s  made in committee o f  the whole o f t e r  r e s t i n g  24 hours
Ox-' on members' desks.
( 4 0 )  Upon approva l o f  2 /3  v V t i / o f  e n t i r e  membership o f  each house. Any new mat te r  can 

be s t r i c k e n  by a m a jc r ix y \v o te  o f  e i t h e r  house.



#3 BILL CONTENT RULE
( ^ p )  Only the sponsor can move to  amend the t i t l e .
( 1 3 )  S .R .  13 -  every  b i l l  s h a j | ^ e  endorsed with an app rop r ia t e  t i t l e .

One sub je c t  pe r  b i l l  pe r  t i t l e  - -  C on s t i tu t io n  Sec. 19 
One member can reques t  a ques t ion  to be d iv ided and put s e p a r a t e l y .

( 4 0 )  Very s p e c i f i c  fo rmat a j^X^ub ject  mat te r  g u id e l i n e s .
(pty) Must inc lude  statement o f  i n t e n t .  Summary o f  p r o v i s i o n ,  f i s c a l  impact on S t a t e ,  

f i s c a l  impact on lo ca l  governments.
( 4 1 )  One member may reques t  vot ing s e p a r a t e l y  on any changes to b i l l ,  genera l a p p r o p r i a t e

b i l l  s h a l l  embrace o rd in a ry  e x p e n s e ^ W  L e g i s l a t i v e ,  J u d ic i a l  andExecut ive.  Al l
o th e r  app rop r i a t i o n s  must be by i r ym r^U a l  b i l l s .



H  "GERMANE" DEFINITION:
No motion o r  p ro p o s i t i o n  on a s ub je c t  d i f f e r e n t  from th a t  under c on s id e ra t i o n  
s h a l l  be admitted under c o l o r  o f  amendment un less i t  r e f e r s  to  the i n t e n t  o f  
the motion o r  p ro p o s i t i o n  under c o n s id e r a t i o n .  Speaker o f  House o f  Rep resen ta t ives  
w i l l  determine germane in a d ispu te .  Precedents are guiding f a c t o r  f o r  speake r .
D e f i n i t i o n  o f  i r r e l e v a n t  amendments being those whose ob je c t  i s  d i f f e r e n t  than 
those under c on s id e ra t i o n .
No amendments which r e l a t e  to  d i f f e r e n t  s u b je c t ,  d i f f e r e n t  purpose ,  r equ i r e s  t i t l e  
change, o r  t o t a l l y  a l t e r s  nature o f  o r i g i n a l  b i l l .  Extensive d e f i n i t i o n .  S . R . 50 (1 -11
No piggybacking o f  any sub jec t  mat te r  pending b e fo re  the house.

( 2 3 )  S .R .  37 - w i l l - d e f i n e d .  FiitCl dec is ion  i s  determined by vo te .
( 2 7 )  No germane d e f i n i t i o n .  Howevj^, Rule 6 - 2 ( g) g ives Speaker power to  to  Reference

Committee f o r  ques t ion .
//(4 5 f  One Senato r  can demand a d i v i s i o n  o f  a quest ion i f  quest ion in debate ,.i .ains more 

than one po in t .
( 3 7 )  No motion o r  p ro p o s i t i o n  on a ^Re jec t  d i f f e r e n t  from tha t  under c on s id e ra t i o n  

s h a l l  be admitted under co lo r^y fSmendment .
( 4 1 )  One s ub je c t  per  b i l l  expressed W t i t i e .  T i t l e  cannot be amended u n t i l  b i l l  has 

passed.
4T§)--Ne-4rreveTaRt-ameRdfflents t h e s e - w h e s e - s u b j e e t - 4 s - d 4 f f e r e R t - t h a n - w h a t - 4 s - H R d e r - - -

eeRs4derat4eR. /
( 4 6 )  No motion o r  p ro p o s i t i o n  cn s u b j e c X d i f f e r e n t  from th a t  under c on s id e ra t i o n  s h a l l  

be admitted . '  X
(1 4 )  Sponsor must consent to  changes in b i l l  not germane.
( 3 9 )  No motion o r  sub je c t  d i f f e r e n t  f r o n t ^ a t  under c on s id e r a t i o n .



24 hour n o t ice  when f e a s a b l e ,  5 days f o r  hear ings
( 4 2 )  S p ec i f i e d  in o f f i c i a l  commKtee schedule - Speaker au th o r i z e s  changes on ly  

a f t e r  pub l i c  announcement o$\ f±a i rmen p r i o r  to  meeting
( 4 9 )  Minimum o f  7 days no t ic e  wi^m^aoenda
(35^ No s p e c i f i c  number given a l t jm igh  p r i o r  n o t ic e  i s  r equ i red .
/ 4 4 |  S .R .  6 . 0 4  -  meetings a t  r e g u l a r  t ime and p lace  except upon "issuance o f  reasonab le  
(( /  n o t ic e "  o f  change.

7 / Not ice in c a lenda r ,  o r a l  n o t ice  from f l o o r
2̂3J S . R . 58 - 3 day n o t ice  whenever p r a c t i c a l ,  s tanding committees have r e g u a l r

scheduled meeting da tes .  A l l  a re open t o  p ub l i c .  H .R .63 -  r e g u l a r  schedule with 
one day no t ic e  o f  change.

JR6M Colorado Revised S ta tu te s  2 4 - 6 - 4 0 2 ( 2 )  r equ i r e s  t im e ly  no t ice  be given o f  a l l  
committee meetings. This s t a t u t e  i s  p a r t  o f  Co lo rado 's  Sunshine Law.

( 2 7 )  Rule 3 -5  requ i resno b i l l  see f i iw^comm i t t e e  ac t ion  without a pub l ic  hear ing and 
a t  l e a s t  7 days n o t ice  o f  sa id  hga^ing. (Only 5 days requ i red  in f i r s t  20 day s . )
Appears t o  be no p ro v i s io n  f o r  emergencies .

( 4 6 )  Fixed time and p lace i s  p u b l i s h e d M m  meetings p u b l i c ,  vote requ i red  f o r  
execu t ive  se ss ion .

( 1 4 )  3 days inc ludes agenda, a l l  meecingj^ppen; except ion to  Rules Committee.
( 3 9 )  2 days with agenda, on ly  waived wi-t$\? /3 vote o f  whole body, does not apply

a f t e r  40th day o f  60 day se ss ion .
/ ( 2 4 ) j  Not ice given by loud speaker o r  pos t ing  on b u l l e t i n  board.
(X) In Cons t i tu t io r^K f io t i c e  requ i red .

r15 /  Announced on f l o o r  o f  Senate ,  posted on b u l l e t i n  board ,  24 hours no t ice  requ i red  in
House with agenda. 5 days no t ic e  requ i red  f o r  hea r ings .

PUBLIC NOTICE OF COMMITTEE MEETINGS

( 3 7 )  24 hours Speaker c a ^ d e c l a r e  emergency.
j h Minimum o f  2 l e g i s l a t i v e  days , emergency 24 hours pub l ic  no t ic e  - -  ranking m ino r i t y  
^25^ committee members must approve,
( 4 1 )  Minimum o f  1 l e g i s l a t i v e  day pub l ic  ty f th  agenda, 2 /3  vote o f  committee can waive 

r u l e .



( 4 9 )  J .R .  Chapter 3 V  very s p e c i f i c  gu ide l ines
( 6 )  Required by S t a t u t e V o r  Budget Committee and L e g i s l a t i v e  Counci l (C .R .S .  2 - 3 - 2 0 1 ,  

2 - 3 - 3 0 1 )  \
( 4 5 )  For purpose o f  pub l i c  hearings
( 2 6 )  A l l  a p p rop r ia t i o n s  may be considered by j o i n t  committee.

#6 JOINT COMMITTEE MEETINGS

( 1 6 )  One j o i n t  committee handles spec ia l  c la ims aga in s t  the s ta t e  
( 3 2 )  By r e s o lu t i o n  adopted by both houses..
( 4 1 )  By concurrent  r e s o lu t i o n  J . R . 6 ( 2 ) \

( 2 4 )  4 s p e c i f i c  j o i n t  committees. Meetings encouraged where d e s i r a b l e .
( 4 6 )  Any committee may c on fe r  j o i n t l y  f o r  hear ing^ ,  s tud ies  o. meetings.

'( 3 9 )  E s tab l i shed  by m a j o r i t y  l e a d e r s ,  must have p ro p o r t i o n a l  m in o r i t y  r ep re s en ta t i on ,

BouiS



#7 RECOMMENDATIONS USED TO PASS BILL OUT OF COMMITTEES:

( 1 5 )  Committee recormiends as a whole th a t  a b i l l  be passed , amended and passed , 
i n d e f i n i t e l y  postponed, without recommendation

( 4 2 )  M a jo r i t y  o f  committee must agree :  passage as w r i t t e n ;  passage as amended;
passage as w r i t t en  with r e f e r r a l  to  another committee; f o r  passage f o r  r e f e r r a l  
with amendments

(4 9 )  Committee r e p o r t s :  passage; passage as amended; i n d e f i n i t e  postponement;
no recommendation.

( 3 5 )  M a jo r i t y  vote o f  committee requ i red  to  pass b i l l s :  t o  pass ;  not  to  pass ;
t o  r e f e r ;  to  postpone.

( 1 2 )  S .R .  14D - Passed out o f  committee by one o f  the f o l l ow i n g :  Without recommendation;
do pass ;  be amended; do not pass .

( 4 5 )  M a jo r i t y  vote o f  committee requ i red .

f
 M a jo r i t y  and m ino r i t y  r e p o r t  can be submitted.
S . R . 50 - upon reques t ,  r o i l  c a l l  vote can/accompany r e p o r t

( 6 )  H . R . 2 9 ( f )  passed out o f  committee with one o f  the f o l l ow i n g :  f a v o r a b l y  recommend;
b i l l  be l a i d  on the t a b e l ; f a v o r a b l y  recommend as amended; i n d e f i n i t e l y  p o s t ­
poned; r e f e r r e d  t o  another  committee.

( 2 7 )  Ru le 3-11 -  committees ac t ing  by a m a j o r i t y  recommend b i l l  be p laced on genera l
f i l e  o r  i n d e f i n i t e l y  postponed and Rule 3-13 r equ i r e s  exteRs4ve-d4se l-esure-and 
vote o f  each committee member r e p o r t  a t tached .

( 4 6 )  M a jo r i t y  r e p o r t  r equ i r ed ,  do pass ,  do not pass ,  recommend to  another  committee,
( 1 4 )  Sponsor o f  b i l l  becomes non-vot ing members o f  Committee o f  R e f e r r a l .  M ino r i t y  

m a j o r i t y  r e p o r t  p o s s ib l e .  ATI members must have recorded vo te .
\

( 3 9 )  48 hours ru l e  f o r  a l l  b i l l s  t a  r e s t  on members desks.
V

( 2 4 )  Do pass ,  do not pass .
( 1 5 )  M a jo r i t y  o f  committee r e p o r t s  do pass ,  do pass as amended, postponed, no recommendation

/ \
. .( 4 0 )  Committee r e p o r t  g iven ,  m a j o r i t y  decides .
( 3 7 )  M a jo r i t y /m in o r i t y  r e p o r t ,  committee can r e p o r t  no recommendation,
( 3 2 )  Favo rab ly  wi thout amendments t o  another  committee; f o r  house c o n s id e r a t i o n ;

a d v e r s e l y ;  f o r  concurrence ;  he ld f o r  f u r t h e r  a c t ion  o r  s tudy ;  f o r  repass ing  a 
house b i l l  which has been r e c a l l e d  and amended.

( 4 1 )  Do pass ;  do not pas9 ;  w i thou t  recommendation; do pass as amended.



( 3 5 )  Speaker o r  P re s iden t  o f  Senate o r  m a j o r i t y  vote o f  both houses.
( 2 7 )  Rule 3-22 au th o r i z e s  f u l l
( 2 6 )  J o i n t  r e s o l u t i o n  requ i red
(1 6 )  Handled by j o i n t  committee
(4 4 )  H.R. & S .R .  6 . 0 6  - Spec ia l committees may be appointed by r e s o l u t i o n
( 4 1 )  J . R . 6 ( 2 )  By concurren t  r e s o l u t i o n .
( 1 )  Appointed by c h a i r  to  study 1 s p e c i f i c  ques t ion  un less  money i s  invo lved

then r e s o l u t i o n  requ i red .

( 1 5 )  M a jo r i t y  vote requ i red .
( 4 6 )  Spec ia l  Committees au tho r i zed  by b i l l  o r  r e s o l u t i o n .  15 members s tanding

committee makes a l l  appointments t o  spec ia l  Study Committees.
C i t i z en s  a re  encouraged to  p a r t i c i p a t e  on Study Committee f o r  pe r  diem.

( 1 4 )  Must be approved by Rules Committee.

#8 INTERIM COMMITTEES AUTHORIZATION:



( 4 9 )  Meets biennium 
( 1 2 )  60 days pay l im i t
(4 4 )  60 days
( 2 3 )  120 days pe r  2 y e a r  p e r i od .  Must ad jou rn in May o f  each y e a r .
( 2 7 )  Odd years  -  90 days 

Even yea rs  -  60 days
( 3 7 )  Meets every o th e r  y e a r .

#9 LIMITATION ON SESSION LENGTH:



=10 CODE OF ETHICS AND DISCIPLINE

(23 )  S . R . 75 -  2 members from m a j o r i t y ,  2 from m in o r i t y - - a d v i s in g  capac i ty  on ly .
Can subpoena, hear under oa th ,  th ree  vo tes  f o r  p re l im in a r y  i n q u i r y ,  recommend 
d i s c i p l i n a r y  ac t ion  to  Senate.

( 6 )  Co lo rado has ex tens ive  s t a tu t e s  on t h i s :
C .R .S .  2 - 2 - 2 0 4  through 206 
C .R .S .  1-45-101 
C.R .S 24-6-401 
C.R .S 24 -6 - 3 0

( 2 6 )  L e g i s l a t i v e  Adm in is t ra t ion  handles d ispu tes  on compa l in ts  on s t a f f .
( 4 4 )  J . R . 20 .01 -  Each house has an e th ic s  committee which i s  charged with

en fo rc ing  e t h i c a l  conduct. I n f r a c t i o n s  a re  r e f e r r e d  t o  the f u l l  house f o r  a c t i o n .

( 3 2 )  Standing Eth ics Committee
(1 5 )  Addressed under sepa ra te  cove r .
( 4 0 )  L e g i s l a t i v e  Eth ics Committee, S ta te  Eth ics  Act under sepa ra te  cove r .
( 1 )  S p e c i f i c  on c o n f l i c t  o f  i n t e r e s t .



#11 CONTRACTING PROCEDURES:

( 4 2 )  No spec ia l  committees, s tud ies  o r  i n v e s t ig a t i o n s  a l lowed in a rea o f  r e s p o n s i b i l i t y  
o f  standing committee

( 4 9 )  M a jo r i t y  o f  standing committee must agree to  s tudy ,  l e g i s l a t i v e  s e rv ic e  agencies 
coo rd ina te

( 6 )  Co lorado REvised S ta tu tes  2 - 2 - 3 2 0  - r equ i r e s  th a t  con t ra c ts  be approved by
speaker o f  house on m a jo r i t y  l e a d e r  o f  Senate o r  chairman o f  l e g i s l a t i v e l y  c reated 
j o i n t  committee.

( 2 7 )  Rule 5 - 1 0 ;  Rule 1-22



312 LOBBYING LAWS

( 4 0 )  Chapt. 17 o f  T i t l e  2 Code o f  Laws, 1976
( 6 )  Co lo rado Revised S ta tu tes  24-6 -301 -  r equ i r e s  ex ten s ive  d i s c lo s u re  and

r e g i s t r a t i o n  o f  l o b b y i s t s .  A l l  records open to  pub l i c .
( 2 7 )  Rule 1-17 and in Nebraska s t a t u t e s .
( 3 7 )  In s t a t u t e s .
( 1 5 )  Addressed under separate cover .
( 1 )  Very d e t a i l e d  s p e c i f i c s  on v i o l a t i o n ,  r e g i s t r a t i o n .  A l l  persons must r e g i s t e r  

inc lud ing  government pe rsonne l .



p 3 RULES REVIEW & ENFORCEMENT:

( 1 5 )  V io l a t i o n s  r e f e r r e d  to House Ethics Committee by Speaker
( 6 )  Colorado Revised S ta tu tes  2 - 2 - 4 0 4 ,  405 & 406 -  p rov ides  f o r  j u d i c i a l

enforcement o f  l e g i s l a t i v e  r u l e s .  However, enforcement may on ly  be in ia t ed  
by a m a jo r i t y  determinat ion o f  the membership.

( 1 4 )  S t r i c t  p ena l t i e s  f o r  vo t ing i r r e g u l a r ! ! i e s , 2 / 3  vote may expel any member.
( 1 5 )Any a l l eg ed  v i o l a t i o n  o f  ru l e s  a re  r e f e r r e d  to House Eth ics  Committee



#14 LIMIT ON NU.-IBER OF BILLS INTRODUCED:

(15 )  Spec i f i c  time l im i t s  f o r  i n d i v id u a l s  to  in t roduce
(4 2 )  No p r e - f i l e  l i m i t ,  a f t e r  3rd day each member l im i t e d  to  9 b i l l s
( 3 5 )  On o r  a f t e r  March 15 ,  a m a j o r i t y  vote determines i f  b i l l  i n t r o d uc t i o n  s h a l l

cease.
( 2 7 )  Rule 5 - 5 ( d)
(1 2 )  However, S .R .  11 -  No b i l l s  in t roduced a f t e r  25th day except by star ding

committees.
( 4 4 )  However, no b i l l s  may be considered a f t e r  57th day o f  s e s s i o n .
( 4 5 )  Time l im i t  i s  s p e c i f i e d .  A f t e r  s p e c i f i e d  date a b i l l  can be int roduced through

Tules Committee.
( 2 6 )  lime l im i t s  on b i l l  i n t r o d uc t i o n .  A f t e r  d ead l in e ,  3 /4  o f  s tanding committee must 

consent to  i n t r oduc t i on  o f  b i l l .
( 1 6 )  S pec i f i c  time l im i t s  depending upon introduced by i n d iv id u a l  o r  committee.
( 3 7 )  Time l im i t s  with except ions
( 3 2 )  Time l im i t s  and 10 b i l l s  per  member un less  by unanimous consent .
( 2 4 )  No new b i l l s  dur ing l a s t  3 days..
( 1 5 )  Time l im i t a t i o n s .
( 1 )  Spec i f i c  t ime l im i t s .
( 1 4 )  1 s t  sess ion —: 2 b i l l s . p e r  day pe r  l e g i s l a t o r .  2nd sess ion  — 1 b i l l  per  day.

S t r i c t  time l im i t s  f o r  corrmittees to in t roduce .
( 3 9 )  S t r i c t  time l im i t s  f o r  i n d iv id u a l s  and committees t o  in t r oduce .  A f t e r  dead l ine

2 /3  vote o f  wiiole body requ i red .



#15 iIME LIMIT FOR COMMITTEE TO PROCESS BILL:

( 4 2 )  May be c a l l e d  from committee a f t e r  7 days by m a j o r i t y .
( 4 5 )  15 days -  a l l  b i l l s  reach f l o o r  f o r  ac t ion
( 2 6 )  Writ ten rep o r t  requ i red  with in 7 dyas. Committee can request  a d d i t i o n a l  time

from house concerned.
( 1 2 )  S .R .  14E
(4 4 )  S .R .  6 .1 4  -  Must be considered w i th in  8 days un less ex tens ion  granted by Senate.
( 2 3 )  H .R . l  .15 -  . . . a jo r i t y  can br ing b i l l  out  o f  committee.

H . R . l .16 -  Author can ask a f t e r  20 days,  committee then has 10 days to ac t .
( 6 )  J . R . 23 -  B i l l s  must be repo r ted  out o f  committee in the house o f  o r i g i n  in

45 days.
( 2 7 )  Rule 3-10 -  L e g i s l a t u r e  can r eq u i r e  a committee r e p o r t  a f t e r  20 days o f  inac t ion

by committee.
( 3 9 )  Committee can have b i l l  a maximum o f  16 days b e fo re  a v a r i e t y  o f  procedures 

can be used to b r ing  b i l l  t o  f l o o r ,  in c lud ing  a reques t  by sponso r .
( 2 4 )  House 20 days, Senate IT days . . . upon motion and m a jo r i t y  vote a b i l l  can be

removed to committee as a whole. No app rop r ia t i o n  b i l l  can be passed in l a s t  
5 days.

( 3 7 )  Maximum o f  75 days t o t a l  f o r  one o r  more committees b e fo re  b i l l  must be reported 
to f l o o r .

( 4 1 )  S p e c i f i c  time l im i t s  J . R . 11 -3 .



#16 RULE WAIVER PROCEDURES:

( 4 0 )  H .R .4 .15  -  Only by w r i t t en  r e s o l u t i o n  which has been r e f e r r e d  t o  Rules Ccmmittee 
and agreed t o  by 2 /3  o f  members p resen t  a f t e r  committee ma»os i t s  r ep o r t
S .R . 45 -  Must have unanimous consent o r  1 day p rev ious  n o t ice  and 2 /3  vote

(15 )  Concurrent r e s o l u t i o n  adopted by c o n s t i t u t i o n a l  m a j o r i t y  o f  both houses
( 2 7 )  Suspension o f  Rules by 3 /5  M a jo r i t y  vo te .
( 4 5 )  3/4 vote
( 2 6 )  Senate i s  2 / 3  vote

House unanimous consent needed to  suspend r u l e s .
( 1 6 )  Simple m a j o r i t y  i f  1 day n o t ic e  i s  g iven ;  2 /3  i f  no n o t i c e .
(3 7 )  2 /3  vote
(32 )  m a jo r i t y  vote
( 4 1 )  2 /3  vote
(24 )  3/5 vote upon 3 days n o t i c e .
( 1 )  One day's n o t ic e  in w r i t i n g ,  goes to  Committee on Ru le s ,  any r u l e  may be suspended 

by unanimous consent ,  o the rw ise  a m a j o r i t y  vo te  dec ides ,
( 1 5 )  Concurrent r e s o lu t i o n  adopted by c o n s t i t u t i o n a l  m a j o r i t y  o f  both houses.
( 4 0 )  Wr i t ten r e s o lu t i o n  which has been r e f e r r e d  to  Rules Committee and agreed to by 

2/3 vote o f  house.
( 4 6 )  2 /3  vote o f  members e l e c t e d .
(1 4 )  Committee on Rules r e p o r t s  - -  m a j o r i t y  vote needed,
(3 9 )  2 /3  vote



#17 LEGISLATIVE OVERSIGHT:

( 6 )  J . R . 25 - encourages l e g i s l a t i v e  o v e r s ig h t .  Co lo rado Revised S ta tu tes  2-3-201 and 
2 -3-301 e s t a b l i s h e s  l e g i s l a t i v e  ove r s igh t  as duty o f  L e g i s l a t i v e  Council and 
Budget Committee.

( 4 0 )  Standing committee f u n c t i o n .
( 3 2 )  Specia l Ove rs igh t ,  Ana ly s is  and In v e s t ig a t i o n  Committee.



I J A Y  S HAMMOND.  GOVERNOR

ALASKA PUBLIC OFFICES COMMISSION
REPLY TO:

6 1 0  C STREET. SUITE 211 
ANCHORAGE, ALASKA 9 9 5 0 1 -3 5 9 8  
(907) 2 7 6 -4 1 7 6

October 26, 1981

□  JUNEAU BRANCH OFFICE 
POUCH CO
JUNEAU. ALASKA 9 9 8 1 1 -0 2 2 2  
(907) 4 6 5 -4 8 6 4

The Honorable Patrick Rodey 
601 West 5th Avenue, Suite 820 
Anchorage, Alaska 99501

Dear Senator Rodey:

Thank you for the interest you expressed in the annual meeting of the 
Council on Governmental Ethics Laws to be held December 7 - 9 ,  1981, in 
Charleston, South Carolina. I was unable to send you any of the enclosed 
information sooner because we received it ourselves only last week.

In light of your interest in ethics legislation, I also have enclosed a 
letter from the South Carolina State Ethics Commission which offers a comparative 
analysis of ethics laws. I ordered a copy for the APOC sometime ago, but since 
it has not arrived, I can't say whether it lives up to its promise as a reference 
document or not. At one time the work on SB 175 attempted to incorporate 
portions of the Ethics Model from the National Municipal League, although my 
understanding is that some of the individuals who worked on the draft of 175 
had questions about the League's model for which they didn't find satisfactory 
answers.

After the first of the year, I will let you know about any reference 
materials which become available as a result of the Charleston meeting.

Sincerely,

ALASKA PUBLIC OFFICES COMMISSION

THEDA S. PITTMAN 
Executive Director

TSP/mab

enclosures



COUNCIL ON GOVERNMENTAL ETHICS LAWS

Steering Committee:

M elvin G. Cooper 
Alabama Ethics 

Commission

Jean-Marc Hamel 
C hie f Electoral 

Officer o f  Canada

Shari Holmes 
Alaska Public Offices 

Commission

Betty J. Reynolds 
Oregon Government ■

Ethics Commission

Robert W. Shellenherg 
Florida Commission 

on Ethics

' Robert Stern (Chairperson) 
C alifornia Fair Politica l 

Practices Commission

Dannie Trautwein 
Nebraska Accountability  

and Disclosure Commission

J. Jackson Walter 
U.S. Office o f  Government 

Ethics

Please reply to:

OCT 2 o/t9SJ
OCT 2 6 1SS1

Dear Council Member: APOC-ANCH
F iJ  HC .

Mel Cooper from Alabama and Bob Schellenberg from Florida, 
who have arranged the program for the Charleston Conference of the 
Council on Governmental Ethics Laws, asked me to  assist them in 
securing b e tte r  attendance a t our Conference. We have a program th a t 
should be of particular in terest to  members of your Commission and 
want to ask you to extend a special invitation to  each of them to  
partic ipate . In addition to th a t, you might want to give each of them a 

• copy of the  Conference information th a t you received from Bob Stern 
and to  emphasize th a t other Commission members will be there and 
th a t there will be ample opportunity for discussing mutual problems and 
concerns.

I have enclosed a revised version of the Conference schedule; the 
one that Bob Stern sent you didn't do com plete justice to  the 
outstanding job done by Mel and Bob in arranging our Conference. 
Please note the additions to  the lis t of speakers: Governor Richard 
Riley of South Carolina, Major Joseph Riley of Charleston, form er 
Ambassador and Governor Reubin Askew of Florida, Commissioner 
Frank Reiche of the Federal Election Commission, and David Cohen, 
form er President of Common Cause. This truly is an "a ll-staru line -up.

From here on, i t  is up to  you. Mel and Bob have arranged a superb 
.program but its real success will be only as good as the  "selling job" you 
do to your Commission members. I personally believe it  is im portant to  
the Council th a t this year's Conference be a great success, th a t our 
program will be f irs t-ra te , and -that you and the members of your 
Commission will find your participation to  be most worthwhile.

Ethics

. Jackson Walter 
D irector

O ffice of Government

Enclosure



Council on Governmental Ethics Laws 
Preliminary Conference Program (10/20/81)

December 6-9,1981 
Mills House Hotel 

Charleston, South Carolina

"IS POLITICAL REFORM DEAD?"

Sunday, December 6,1981

6:00 -  7:00 p.m. Reception

Monday, December 7,1981

9:00 -  9:30 a.m. Opening Remarks and Greetings
Governor Richard W. Riley, South Carolina 
Mayor Joseph Riley, Charleston 
Robert Stern, Chairperson, Council on Governmental 

Ethics Laws

9:30 a.m. -  12 noon "Political Reform Laws: Milestones or Millstones? A Debate" 
David Cohen, form er President, Common Cause 
Frank Reiche, Member, Federal Election Commission

12:15 -1:45 p.m. Luncheon
Honorable Howell Heflin, Vice Chairman, 
Select Com m ittee on Ethics, U.S. Senate

2:00 -  3:00 p.m. Seminar Discussions
(discussion leaders to include Melvin G. Cooper, Alabama 
Ethics Commission; Robert W. Schellenberg, Florida 
Commission on Ethics; J . Jackson Walter, United S tates 
Office of Government Ethics)

3:15 -  4:15 p.m. Seminar Reports and General Discussion

Tuesday, December 8,1981

Ethics, Conflict Campaign 
of Interests Finance

9:00 -10:15 a.m. "CASE STUDIES IN "UPDATE ON LITIGATION 
ETHICS" AND LEGISLATION"
Dr. John Dempsey Tom Houston 
College of Charleston Jim Davis

California FPPC

10:30 -  11:45 a.m. "UPDATE ON LITIGATION "CAMPAIGN FINANCE IN 
AND LEGISLATION" SELECTED COUNTRIES" 
Rosa H am lett Dr. K. Z. Palteil 
Assistant Attorney General Carleton University, O ttaw a 
Alabama



CLDA*M,SSlONERS 
\V ..c -*CT fGF .EER . <TH DISTR ICT 

Chairman 
JOHN' M. TRASK . JR . .  IS *  DISTRICT 
DR. LEOLA ADAMS. 2ND  D ISTR ICT

K
COMMISS IONERS 

DR. D.H. DANIEL. 3RD DISTRICT 
FRANCES M. DANIEL. 5TH DISTRICT 

ALLEN RAY. 6TH DISTRICT

GARY R. BAKER  
EXECUTIVE D IRECTOR

Btuiz of (Earnltna
p

©tate ?Effftea (Unmmtssinn '
(803) 758-7408 

Rembert Dennis Bldg.. S ie . 545
1000 Assemb ly  Street 
Columbia. S .C . 29201

September 1, 1981 J

Ms. S h a r i  Ho lmes ’ j  ■ - b i
A la s k a  P u b l i c  O f f i c e s  Commission
610  C S t r e e t ,  S t e .  211 .-.fCC-WC-A
Ancho rage ,  AK 99501 • iv-

Dear S h a r i :

I have j u s t  r e c e i v e d  y ou r  l a t e s t  n e w s l e t t e r .  I was hoping to  i n c lu d e  an o th e r  
i tem  in  i t  but you were f a s t e r  a t  p u b l i s h in g  t h a t  I was in con ta c t in g  you .
We have r e c e n t l y  completed p ub l i c a . t i o n s  o f  s t a t e  o f  South C a r o l i n a  S ta t e  E th ic s  
Ac t :  A Compara t ive  A n a l y s i s . The p u b l i c a t i o n  was put t og e th e r  by the., s t a f f  o f  
th e  South C a r o l i n a  E th ic s  Commission as a r e s e a r c h  a id  f o r  the s t a f f  and com­
m i s s i o n .  Th is  p u b l i c a t i o n  compares o t h e r  s t a t e s '  s t a t u t e s  with each s e c t i o n  o f  
the  South C a r o l i n a  E th ic s  Ac t .  Each code s e c t i o n  o f  the  South C a r o l i n a  Act i s  
l i s t e d  s e p a r a t e l y ,  f o l l ow e d  by s im i l a r  o r  same code s e c t i o n s  f rom o t h e r  s t a t e s .  
In  a d d i t i o n ,  tn e  Model S t a t e  S t a t u t e s  o f  the N a t ion a l  Munic ipal League a re  a l s o  
i n c l u d e d .  Copies  can be made a v a i l a b l e  t o  o t h e r  agenc ies  a t  c o s t ,  p lus  p o s t ag e ,  
a p p r o x im a t e l y  $ 1 0 . 0 0 .  '

GRB:1 hi



12:00 Noon -  1:30 p.m. Luncheon
Honorable Reubin O’D. Askew 

Former United States Trade Representative 
and Governor of Florida

1:45 -  2:45 p.m. "CODES OF ETHICS IN 
STATE GOVERNMENT"
Dr. Stephen Hays 
University of South Carolina

"PUBLIC FINANCING IN 
SELECTED STATES"
Ed Farrell, Counsel 
New Jersey Election 

Law Enforcement Commission

3:00 -  3:30 p.m. 

3:30 - 4:30 p.m.

Question and Answer Session 

Council Business Session

Wednesday, December 9,1981

'9:00 -  11:00 a.m. "THE IMPACT OF POLITICAL ACTION COMMITTEES
ON THE GOVERNMENTAL PROCESS"

Howard Vaughn 
Vice President, Liberty National Life Insurance Company 
and PAC Secretary 

Edward Roeder 
Washington, journalist and author of PACS AMERICANA 

(S.C. Legislator)

11:00 - 12:00 Noon Question an d ‘Answer Session
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Q \ , ftn c A lZ v n u t / f c £ 7 f f Z -  * A* tbenate committee puts orr 
ethics bill for new revision
by Bill White
Times Juneau Bureau

Juneau — A Senate committee, 
tom over whether to write an ethics 
code for public officials broadly or 
narrowly, postponed a~tion on a pro­
posed bill until next week.

The code would set out a strict 
standard of conduct for appointed or 
elected state and local officials. Sen. 
Vic Fischer, D-Anchorage, chairman 
of the Senate State Affairs Com­
mittee, said the bill is aimed specifi­
cally at “the invisible people" who 
fill the halls of the bureaucracy.

The committee debated a newly 
revised, 20-page version of the bill 
for 75 minutes Tuesday, then sent it 
back to lawyers for further revision.

Sen.. Terry Stimson, D-Anchor­
age, questioned whether the bill goes 
far enough. The bill contains no pro­
visions for reprimanding public offi­
cials who commit crimes, he said.

“We can’t establish parameters 
and then say anything outside of 
those parameters is not within or.r 
purview,” he said. He also criticized 
the bill for not giving the Senate — 
which will get cases when the public 
official can be impeached — guide­
lines on how to handle the cases.

“ If we have got some loopholes, 
I’d like to plug them before we move 
along,” Stimson said.

Sen. Mike Colletta, R-Anchorage, 
agreed on the need for ethics stand­
ards and an outline of how cases of 
unethical conduct should be handled. 
But, any proposal should give the 
ethics commission that enforces the 
code flexibility in deciding what be­
havior is good and bad, he said.

“ If you try to get it all in, you’re 
never going to get it done,” he said. 
A sounder approach to an ethics

code lay in his two-page proposal for 
a legislative code that he pushed in 
1980, he said.

Ethics legislation is not a new 
idea. But this year the proposal has 
been given a shot in the arm  by sting­
ing public demands for the ouster of 
Sen. George Hohman, the Bethel 
Democrat convicted last month on 
two bribery charges.

The aura of the Hohman issue 
hung behind much of the debate over 
the ethics bill Tuesday, but Fischer, 
chief sponsor of the bill — Hohman’s 
name ironically was the second spon­
sor originally — pointed out that the 
panel has been working on the bill 
for a year.

Sen. Arliss Sturgulewski, R-An­
chorage, also called for more flexi­
bility in defining what is ethical con­
duct.

She said the provision barring 
former public officials from lobbying 
on matters th -̂y influenced when 
working for the government could 
cause problems. “ I would see (some 
people) having trouble getting out of 
bed in the morning. It’s far, far too 
broad,” she said.

Further, the bill should address 
how a legislator can vote when he 
has a conflict of interest, she said. 
Would her role as a bank director 
prevent her from voting on a bill to 
let Outside banlcs buy Alaskan banks, 
she asked.

The bill’s provisions include bans 
against public officials:

•  Accepting gifts intended to in­
fluence them.

•  Using for personal gain or dis­
closing information closed to the 
public.

•  Using state time, equipment or 
facilities for private purposes.

•  Taking official action affecting 
a business of which he is part owner.

•  Obtaining a state contract un­
less it is let by competitive bidding.



Ethics legislation not 
top priority jtem

S'

bv Dave Carpenter 
Times Juneau Bureau

Juneau — Interrupting the strug­
gle over Alaska's oil megabucks for 
the past couple of legislative sessions 
has been a sporadic call to establish 
formal ethical standards for public
officials.

This year, despite the brouhaha 
over the recent bribery conviction of 
Sen. George Hohman, D-Bethel, the 
cry by lawmakers to create an ethics 
code or commission is surprisingly 
muted. In fact, an ethics bill appears 
nowhere among the priorities of 
House and Senate leaders.

"When I get up in the morning, 1 
know the difference between right 
and wrong," Senate Finance Com­
mittee Co-chairman Ed Dankworth 
said in an interview in his Capitol of­
fice this week. “ I don’t need anybody 
to write it down for me."

Former State Ombudsman Frank 
Flavin, among others, feels differ­
ently.

"If everybody knew what was 
right and wrong, we wouldn't need a

"Tnarmp;n5ppea‘'t!iie~Houseleader-

code," said Flavin, an Anchorage at­
torney here on a  business trip. "Un­
fortunately, it doesn’t work tha* 
way."

Thebnly ethics statutes currently 
on the books in Alaska are  the con­
flict of interest law, which Flavin 
calls "limited," and criminal law.

During five years as the official 
watchdog of state government, Fla­
vin encountered many instances of 
public officials abusing their posi­
tions, he says — cases of people 
blocking business competitors in 
their roles as state board members, 
setting themselves up for jobs for 
after their government stints, using 
public equipment for private pur­
poses, and the like.

Public support began mounting 
for an ethics code for legislators, if 
not non-elected officials, about two 
years ago in the wake of a contro­
versy involving alleged influence- 
peddling by former Anchorage Sen. 
Bill Sumner (the issue was never re­
solved).

(See ETHICS, page A-3) u ia i*
— ~f~vim;aiijra<rdressed during his 
or her employment.

— Employees could not be disci­
plined for "blowing the whistle" on 
state officials.

A current Alaska statute protects 
“whistleblowers" who communicate 
public records or information. The 
new proposal, based on a Michigan 
statute, would be much broader.

Both bills face the imposing task 
of hurdling substantial legislative 
apathy — or at least a lack of enthu­
siasm at present.

“We're interested in further legis­
lative reform . . .  but we haven’t 
identified ethics legislation specifi­
cally as a priority ,". said House 
Speaker Joe Hayes.

The Anchorage Republican said 
he adamantly opposes incorporating 
an ethics commission into the often- 
briticized public offices commission 
— a point that could snag the bill 
even if it clears the Senate.

“ It (ethics) should be a constant 
hing that we’re evaluating,” added 
House Rules Chairman Jack Fuller, 
D-Nome. "But with the desperate 
teed of getting out in 104 days (a 
louse leadership target), I don’t 
hink we can spend the time on it."

Even those who backed the legis- 
ition last year are quiet about the 
iibject early in the 1982 session, 
louse Democrats put a lot of work 

and public words into the effort be­
fore falling from power, but the now- 
minority caucus has not broached 
the subject.

“The problem is we've been 
working hand to mouth,” said Minor­
ity Leader Fred Brown, D-Fair- 
banks.

On the Senate side, Rules Chair­
man Tim Kelly, R-Anchorage, ex­
presses support for an ethics code 
but was unaware of the status of the 
Senate legislation. And the two top 
Senate powers — Dankworth and 
President Jay Kerttula, D-Palmer — 
said they have no burning desire to 
pass it. Both stressed that the Hoh­
man case involves criminal law.

"Frankly, ethical conduct and 
proper respect for the law and mor­
ality is the responsibility of every 
member individually,” said Kert­
tula. “Ethics is very difficult to po­
lice ___

“There are  some things that it 
would take a representative of the 
good Lord himself to determine.”

A burst of legislative support for 
ethics legislation could push it 
through before the 12th .Legislature 
is history. But Flavin expressed 
doubt that anything will pass unless 
a key lawmaker makes it a  priority.

"It takes a lot of work to put 
something as detailed as that 
through,” he said, "and I don’t know 
if anybody is that committed to it."



£ r' r a , n . l £  F l a v i n

x n l3 U L C is m a ,ia

Reply to:

S t a t e  o f  A l a s k a

F e b r u a r y  12, 1981

840 K Street. Room 203 
Anchorage. Alaska 99501 
(907) 276-4011

Pouch WO
Juneau, Alaska 99811 
(907) 465-4970

S e n a t o r  P a t r i c k  M. R o d e y  
P o u c h  V

C  P.O. Box 74358
Fairbanks. Alaska 99707 
(907) 452-4001

June a u ,  AK. 99811 

D e a r  S e n a t o r  R o d e y

The O f f i c e  of the O m b u d s m a n  has p r e p a r e d  the first two 
of s e v e r a l  s p e c i a l  r e p o r t s  for m e m b e r s  of the L e g i s l a t u r e .  
T h e  first report, t i t l e d  ' P r o t e c t i o n  of the P u b l i c  I n t e r e s t  
in the E x p e n d i t u r e  of V o t e r  A p p r o v e d  B o n d  f u n d s ' , e x p l a i n s  
the p r o b l e m s  f o u n d  d u r i n g  the i n v e s t i g a t i o n  of two c i t i z e n  
c o m p l a i n t s  l o d g e d  w i t h  this office. In b o t h  compl a i n t s ,  
v o t e r  a p p r o v e d  b o n d  funds w e r e  not spent as d e s c r i b e d  in the 
b o n d  a u t h o r i z a t i o n  acts and as s t a t e d  in the bo n d  
p r o p o s i t i o n s  on the ballot. This p r e s e n t  p r a c t i c e  leaves 
the final d e c i s i o n  as to the r e a s o n a b l e n e s s  of v o t e r  
a p p r o v e d  b o n d  e x p e n d i t u r e s  w i t h  d e p a r t m e n t a l  level 
a d m i n i s t r a t o r s .  The re p o r t  s u g g e s t s  m e a s u r e s  to r e t u r n  this 
d e c i s i o n  to the voter.

T h e  s e c o n d  rep o r t  is t i t l e d  'Standards of E t h i c a l  
C o n d u c t  for P u b l i c  O f f i c i a l s  and e m p l o y e e s  and the n e e d  for 
an I n d e p e n d e n t  Eth i c s  C o m m i s s i o n ' . It h i g h l i g h t s  our 
e x p e r i e n c e  w i t h  c o m p l a i n t s  d e a l i n g  w i t h  e t h i c a l  conduct, and 
d e t a i l s  the n e e d  for l e g i s l a t i o n  in this area.

S i n c e r e l y

F r a n k  F l a v i n  
O m b u d s m a n

F F : s s



L l t£> #1004/0

OFFICE CF THE OMBUDSMAN 
STATE OF ALASKA

SPECIAL REPORT 81-2

STANDARDS OF ETHICAL CONDUCT 
FOR PUBLIC OFFICIALS AND EMPLOYEES 
AND THE NEED FOR AN INDEPENDENT 

ETHICS COMMISSION

FEBRUARY 11, 1981

FRANK FLAVIN 
OMBUDSMAN

Pouch V State Capita



Senator Vic Fischer_________________________________
-\Liska State !.ciit~iacure
Pouch V * lune.ui. Alaska 9°Rll • (^ O D  465-4'^5A

J uly 31, 1985

The second r e c o m e n d a t i o n  of Che grand j u r y  report p r o p o s e d  the enactment 

of a code of ethics for the executive b r a n c h  of state government.

In response to a q u e s t i o n  on W e d n e s d a y afternoon, the G o v ernor said that 

a pr o posed ethics code was stalled in the Senate State Affairs Committee 

in 1984.

A t t a c h e d  is i n f o r m a t io n  on what transpired and w h y  the A tt o r a e y  

Gen e r a l 's  off i c e  did not resubmit a r e v i s e d e x ecutive ethics bill.

Dunn? In terim  • 10 2 4  W . 6 th  Avenue, Suite 2 C 4 C  • A n ch o ra g e , A la sk a  99501 • (9 0 7 ) 2 7 8 '3 6 5 4



July 12, 1985

M E M O R A N D U M

To: Senator Vic F ischer
From: Ginger Baim
Re: L e g i s l a t i v e  H is to ry /  SB 501 -  Executive branch e th ics

February 1983 

Apr i l  2 ,  1983

Apr i l  20,  1983

March 3 ,  1983

March 20,  1983 
Mid-June, 1983 
June 17 , 1983

January , 1984 
February 8 ,  1984 
February 13 , 1984

{NOTE: THE ABOVE
1 , 984 MEMO FROM

DOli^egins d ra f t i n g  b i l l  tc cover l e g i s l a t i v e ,  
j u d i c i a l , and execut ive branch
1s t  d r a f t  b i l l  c i r c u l a t e d  to department heads 
(DOL had been ins t ruc ted  to separate execut ive & 
l e g i s l a t i v e  branches - j u d i c i a l  branch askea to 
be excluded - d r a f t  b i l l  on ly  a e l t  with 
execut ive branch)
2nd d r a f t  b i l l  c i r c u l a t e d  a f t e r  inco rpo ra t ing  
comments
3rd d r a f t  b i l l  c i r c u l a t e d  - inco rpo ra tes  APOC 
comments
4th d r a f t  b i l l  c i r c u l a t e a
f i n a l  d r a f t  c i r c u l a t e a
f i n a l  d r a f t  approvea by Gov's o f f i c e  f o r  
in t roduc t ion  in 1984 session
c i r cu l a t ed  again throughout departments
submitted to Governor's o f f i c e
transmit ted to the l e g i s l a t u r e  by Gov.
Introduced in the Senate , r e f e r r e d  to the State 
A f f a i r s  Committee.

INFORMATION WAS PROVIDED TO THE COMMITTEE VIA A MARCH 
DIANE COLVIN, DEPARTMENT OF LAW).

March 1, 1984 1s t  SA hearing



April 17, 1984

Apri l  2“ , 1984

Mid-summer, 1984

Novemoer 21,  1984

December 7, 198^

December 27 , 1984

2nd hearing (While each department/agency supportec 
the in ten t  c f  the b i l l ,  AHFC, APOC, DOA, and AREA 
were a l l  opposed tc s p e c i f i c  pa r ts  o f  i t  and the 
Jud ic ia l  branch was excluded by the COL.
3rd SA hearing -  the committee ra ised  numerous 
questions and suggestions about the b i l l .  They 
suggested that the DOL r e - d r a f t  i t  in response to 
problems ra ised during committee hear ings .  DOL was 
to work with SA s t a f f  over  the in te r im  to prepare a 
new d r a f t  b i l l .
S .Tryck c a l l e d  Diane Co lv in severa l times asking 
about the progress in working on a new vers ion  o f  SB 
501. DOL said they would contact  ST when they were 
ready.
VF l e t t e r  to Diane Co lv in express ing f r u s t r a t i o n  in 
the lack o f  ac t ion on the new d r a f t  and making i t  
p la in  tha t  SA s t a f f  could not and would not proceed 
with preparing l e g i s l a t i o n  -  i t  was the 
r e s p o n s i b i l i t y  o f  the DOL. VF a l s o  expressed 
disappointment tha t  the SA Committee was unable to 
have in te r im  hearings on the b i l l  because o f  DOL's 
lack o f  ac t ion .
Diane Co lv in responds saying the DGL cou ldn ' t  
proceed with the b i l l  without the AF'CC and tha t  APGC 
had been too busy to work on i t .  Co lv in said that 
the DOL and APOC would prepare l e g i s l a t i o n  f o r  
in t roduc t ion  in 1985. Cc lv in a l s o  expressed dismay 
a t  what she considered undue c r i t i c i sm  o f  the DCL's 
performance and coopera t ion .
VF w r i te s  to Co lv in saying he d id n ' t  intend to cast 
doubt on her work but was s ta t ing  a f a c t :  the SA
committee would not prepare l e g i s l a t i o n  f o r  1985 - 
i t  was up to the DOL to do i t .
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ALASKA STATE LEGISLATURE
SENATE STATE AFFAIRS COM MITTEE PO U CH  V, JU N EA U  99811
SENATOR \aC FISCHER, CHAIRMAN (900 465-4 5̂4

N o v e m b e r  21, 1984

D i a n e Co l v i n

Ass is t a n t  A t t o r n e y  G e n e r a l  

Pouch K

Juneau, A l a s k a  99811

D e a r  Ms„ Colvin:

I am  w r i t i n g  to i n f o r m  you that the State Affa i r s  C o m m i t t e e  will not be 

p r e p a r i n g  Executive Branch standards of cond u c t  l e g i s l a t i o n  for 

I n t r o d u c t i on  in January. It is our p o s i t i o n  that the A d m i n is t r a t i o n  

develop and int r o d u c e that and any rela t e d  ethics legislation.

Last session, the a d m i n i s t r a t i o n  and the comm i t t e e  a g r e e d  that S3 501 

was not adequate and that w e  wo u l d  w o r k  t o g e t h e r  ove r  the i n t e r i m to 

come up wi t h  a b ill abl e  to pass the legislature. M y  office contacted 

you over the summer, and was told that you would cal l  once you  were 

ready to b egin this joint effort. We have not heard from you, and I 

think it is much too late in the inte ri m  for us to b e g i n  w o r k  on this 

comp l e x  subject;

I think it is u n f o r t u n a t e that we did not h ave the o p p o r t u n i t y  to hold 

hearings this i n t e r i m  on revised legislation. However, I feel 

co nfident that you w i l l  come up wit h  ap p r op r i a t e  l e g i s l a t i o n  a d d r e ss i n g  

the problems i d entified during committee m e et i n g s  last year.

In particular, I lo o k  foreward to r e v i e w i ng  what  agency, o ther than 

APOC, is put in charge of a d m i n i s t er i n g  the law, and h o w  "public 

official" is defined for purposes of reporting.

last session, and I'm sure yourI v e r y  m u c h  ap pr e c i a t e d  your efforts 

w o r k  next year wil l  be

Best

cc: N o r m  Gorsuch, A t t o r n e y  General



c BILL SHEFFIELD, GOVERNOR

PEPL Y TO:

D E P A R T M E N T  O F LA W

O F F IC E  O F TH E A T T O R N E Y  G E N E R A L

□  1031 tV 4th A VENUE  
S U ITE  200
ANCHORAGE. A LA S K A  99501 
PHONE: 19071 276-3550

□  / i f  N A T IO N A L CENTER 
100 CUSHMAN ST.
SL'ITE 400
FAIR BAN KS. A LA SKA 99701 
Pi.O N E: <9071 452-1563

D e c e m b e r  7, 1984 POUCH K ■ STATE CAPITOL 
Y ‘JUNEAU, A LA SKA 99811 

PHONE: (907) 465-3600

H o n o r a b l e  V i c  F i s c h e r  
A l a s k a  S c a c e  L e g i s l a C u r e  

P o u c h  V
J u n e a u ,  A K  9 9 8 1 1  

D e a r  S e n a c o r  F i s c h e r :

T h a n k  y o u  f o r  y o u r  l e c c e r  o f  N o v e m b e r  21 i n f o r m i n g  us

c h a c  che S C a C e  A f f a i r s  CormniCCee w i l l  n o c  b e  p r e p a r i n g  e x e c u C i v e  
b r a n c h  c o n f l i c c  of i n c e r e s c s  l e g i s l a c i o n  f o r  i n c r o d u c c i o n  in che 
F o u r C e e n c h  L e g i s l a C u r e .  W e  a p p r e c i a C e  y o u r  i n C e r e s C  in Chis sub- 
j e c c  a n d  Che e f f o r C s  m a d e  b y  y o u r  c o m m i C C e e  i n  ics c o n s i d e r a c i o n  
o f  Che l e g i s l a c i o n  i n c r o d u c e d  l a s c  s e s s i o n .

Y o u r  l e c c e r  a p p e a r s  Co i n d i c a C e  c h a c  w e  f a i l e d  Co
c o o p e r a C e  w i c h  y o u r  o f f i c e  in a j o i n C  e f f o r c  Co d e v e l o p  n e w  
e c h i c s  p r o p o s a l s  d u r i n g  c h e  i n c e r i m .  I h o p e  c h a c  C h i s  is n o C  
y o u r  b e l i e f .  As I r e c a l l ,  I a g r e e d  w i c h  y o u r  s c a f f  Co k e e p  y o u  
i n f o r m e d  o f  a n y  a c C i v i C y  o n  o u r  p a r e  in C h e  d e v e l o p m e n C  of 
r e v i s e d  l e g i s l a c i o n .  D u e  Co che i n v o l v e m e n c  o f  che A l a s k a  P u b l i c  
O f f i c e s  C o m m i s s i o n  i n  a v a r i e c y  o f  e l e c C i o n  c o n c r o v e r s i e s , of 
w h i c h  y o u  a r e  w e l l  a w a r e ,  w e  w e r e  u n a b l e  Co w o r k  w i c h  A P O C  s c a f f  
o n  e c h i c s  l e g i s l a c i o n  c h i s  s u m m e r  a n d  fall. IC is o u r  b e l i e f  
c h a c  A P O C ' s  p a r c i  \ p a C i o n  i n  p r e p a r a c i o n  o f  e c h i c s  l e g i s l a c i o n  is 
i n p o r C a n C ,  a n d  w e  C h u s  d e l a y e d  w o r k  o n  C h e  l e g i s l a c i o n  b e c a u s e  
A P O C  s c a f f  w a s  u n a b l e  Co c o m m i e  c i m e  Co C h e  p r o j e c c .  W e  a r e  j u s C  
n o w  b e g i n n i n g  Co m a k e  a c o n c e r C e d  e f f o r c  Co w o r k  o n  e c h i c s  l e g i s­
lacion.

W e  e x p e c C  Co d e v e l o p  s o m e  n e w  p r o p o s a l s  o n  e c h i c s  f o r  
i n c r o d u c c i o n  in c h e  u p c o m i n g  s e s s i o n .  I h o p e  y o u r  i n C e r e s C  in

03-CSLH
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H o n o r a b l e  V i c  F i s c h e r .  
A l a s k a  S t a r e  L e g i s l a t u r e

D e c e m b e r  7, 198^ 
P a g e  2

t h i s  a r e a  w i l l  c o n t i n u e .  W e  l o o k  f o r w a r d  to w o r k i n g  w i t h  y o u  
d u r i n g  the s e s s i o n .

D T C :cct
cc: T h e d a  S. P i t t m a n

D i r e c t o r
P u b l i c  O f f i c e s  C o m m i s s i o n  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n

S i n c e r e l y ,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

D i a n e  T. C o l v i n  
A s s i s t a n t  A t t o r n e y  G e n e r a l



c
ALASKA STATE LEGISLATURE
SENATE STATE AFFAIRS COM MITTEE PO U C H  V, JUNEAU 99S11
SENATOR VIC FISCHER. CHAIRMAN A7) 4654954

D e c e m b e r  27, 1984

D i a n e  Colvin

A s s i s t a n t  A t t o r n e y  Gene r a l  

S t a t e  of Alaska 

P o u c h  K 

June a u ,  A l a s k a

D e a r  Ms. Colvin,

T h a n k s  for your response to m y  November t w e n t y - f i r s t  letter. I w ould 

li k e  to lay y our concern to rest. It is c e r t a i n l y  not m y  opinion that 

y o u  or your office failed to cooperate in w o r k i n g  on the conflict of 

i n t e r e s t  legislation. On the contrary, I h a v e  always found y o u  very 

h e l p f u l  and yo u  w o r k  quite satisfactory.

T h e  p u r p o s e  of my No v e m b e r  correspondence w a s  m e r e l y  to inform yo u  of 

a fact: the Senate State Affairs Com m i t t e e  w i l l  h a v e  no conflict of

i n t e r e s t  le g i sl a t i o n  p r e p a re d  for i n t r od u c t i o n  this January, I do not 

t h i n k  it n e c e s s a r y  to go into details on t h e  subject at this time. 

Ho w e v e r ,  in no w a y  should you perceive this as a r e f l e c t i o n  of your 

work.

I h o p e  this clears up any confusion.

Senator Vic Fischer



Legislators expected 
to u

J

By JOHN LINDBACK
Daily News reporter

JUNEAU — The recent 
grand jury report about Gov. 
Bill Sheffield is bound to 
force the legislature to pass 
an ethics code for governors 
and other officials of the exec­
utive branch, some senators 
said this week.

"I guess we’ll have to, in 
light of recent events," said 
veteran Sen. Bob Ziegler, D- 
Ketchikan, a law yer and a 
cynic about the effectiveness 
of ethics legislation in regu­
lating the behavior of public 
officials.

"The trouble is that you 
can drive trucks — Mack 
trucks — through the holes in 
most ethics leg isla tion  if 
you’re inclined th a t w ay,” 
Ziegler said Friday.

The Sheffield administra­
tion in 1984 introduced a pro­
posed ethics code for the exec­
utive branch. But the propos­
al died in the Senate State 
Affairs Committee and it was 
not reintroduced du-ing this 
year’s session.

Assistant Attorney General 
Diane Colvin said the bill

See Back Page, LEGISLATORS

Legislators may look at ethics
Continued (rom Page A-1

wasn’t reintroduced because 
the administration was not 
able to do a badly needed 
rewrite between the 1984 and 
1985 sessions. The A laska 
Public Offices Commission, 
the state agency that would 
have been enforcing the new 
law, needed to be consulted 
on the changes, bu t the agen­
cy was embroiled in a time- 
consuming controversy about 
campaign fundraising, Colvin 
said.

"We never got the time to 
put the work into it that 
would have made it comforta­
ble enough t o . have it rein­
troduced," Colvin said.

Sen. Tim Kelly, R-Anchor- 
age and a member of the 
State Affairs Committee in 
1984, agreed th a t an ethics 
bill will undoubtedly reap­
pear as a result of the grand 
jury 's report.

Kelly said the governor’s 
bill didn't pass in 1984 be­
cause the legislature was con­
centrating on approving an 
ethics code for itself. Also, he 
said, writing the bill was 
difficult.

"We founa it hard to re­
solve some of the issues in­
volving a person’s right to 
own property, start a busi­
ness and also be a public 
servant," Kelly said.

The Juneau grand jury, in 
the same report that asked 
the legislature to consider im­
p e a ch m e n t p ro ceed in g s  
against Sheffield, issued a 
recommendation for an execu­
tive branch ethics code.

"In order to deter the con­
duct described in this report 
from occurring in the future, 
and to insure that all state 
officials are adequately in­

formed of their ethical obliga­
tion to protect the public in­
terest, the grand jury  recom­
mends tha t leg isla tion  be 
drafted  and introduced, or 
that a regulatory code of eth­
ics be promulgated, setting 
forth standards to govern the 
conduct of executive branch 
officials. This code of ethics 
must provide for appropriate 
disciplinary’ sanctions,” the 
grand jury said.

In its report, the grand jury 
said that Sheffield and his 
former chief of staff, John 
Shively, deliberately steered 
a $9.1 million state lease for 
office space in Fairbanks to 
one of Sheffield’s political 
supporters. The motive cited 
in the report was political 
favoritism rather than per­
sonal financial gain for either 
Shively or Sheffield.

Ironically, political favorit­
ism was not addressed in the 
ethics code considered for the 
executive branch in 1984, so if 
it had passed it would not 
have applied to the Fairbanks 
lease case. Political favorit­
ism in carrying out public 
duties is also not part of an 
ethics code the legislature ap­
proved for itself that same 
year.

N either legislators in te r­
viewed this week nor Colvin 
said they knew of any efforts 
in the past to regulate politi­
cal favoritism.

Sen. Arliss Sturgulewski, 
R-Anchorage, said political 
favoritism  can perhaps be 
outlawed best by revisions to 
the state contracting and pro­
curement laws.

But, she said, the legisla­
ture will most certainly pass 
an ethics code in response to 
the grand ju ry ’s recommenda­
tion.
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T H E  - C R I S I S *  O P  C O S T  

A N D

L A C E  O P  A V A I L A B I L I T Y  

or

L I A B I L I T Y  I N S U R A N C E

W i l l i a m  A. K. T i t e l a a n ,  Z * q .  

P e n n s y l v a n i a  T r i a l  L a w y e r *  A s s o c i a t i  
8 0 0  N o r t h  T h i r d  S t r e e t  

H a r r i s b u r g ,  p a  1 7 1 0 2  
(71 7)  2 3 2 - 6 4 7 8

D e c e m b e r  9, 1 9 8 5



P r e f a c e  ^

P r o b l e m s  r e g a r d i n g  t h e  c o s t  a n d  l a c k  o f  a v a i l ­

a b i l i t y  o f  l i a b i l i t y  i n s u r a n o e  a r e  a f f e c t i n g  a v a r i e t y  

o f  i n s u r a n c e  c o n s u m e r s .  T h e  f o l l o w i n g  a r t i c l e  la  b a a e d  

o n  t e a t i a o n y  w h i c h  t h e  P e n n a y l v a n i a  T r i a l  L a w y e r a  A s s o -  

c i a t i o n  p r e s e n t e d  o n  t h i s  i a p o r t a n t  i s s u e  b e f o r e  
s e v e r a l  c o a a l t t e e a  o f  t h e  G e n e r a l  A s s e m b l y .

T h e  f i r s t  p a r t  o f  t h e  a r t i c l e  r e v e a l s  t h a t  t h e  

p r o b l e m  i s  n o t  t h e  r e s u l t  o f  a c r i s i s  i n  o u r  l e g a l  a y s -  

t e a - - t h e r e  h a s  b e e n  n o  s u d d e n  i n c r e a s e  in c l a i m s  o r  

l i t i g a t i o n .  F u r t h e r ,  t h e  t o t a l  c o a t  o f  p a y i n g  l i a b i l i t y  

c l a i m s  h a s  d o n e  n o t h i n g  m o r e  t h a n  k e e p  p a c e  w i t h  t h e  

u n d e r l y i n g  r a t e  o f  i n f l a t i o n  f o r  t h e  g o o d s  a n d  s e r v i c e s  

f o r  w h i c h  t h e  c o m p e n s a t i o n  is- p a i d .  Zt g o e s  o h  t o  

d e m o n s t r a t e  t h a t  t o r t  " r e f o r i u a " - - r e a t r i c t i o n s  o n  t h e  r i g h t s  

o f  i n j u r e d  c i t i * e n s - - h a v e  n o  e f f e c t  o n  t h e  c o s t  a n d  a v a i l ­

a b i l i t y  o f  l i a b i l i t y  i n s u r a n c e .  O n e  o f  t h e  b e s t  e x a m p l e s  
o f  t h i s  l a  w h a t  h a s  h a p p e n e d  ,in t h e  a r e a  o f  m u n i c i p a l  

l i a b i l i t y  i n s u r a n c e  d e s p i t e  t h e  e x t r e m e l y  r e s t r i c t i v e  

P e n s y l v a n i a  P o l i t i c a l  S u b d i v i s i o n  T o r t  C l a i m s  A c t  o f  19 78 .

T h e  s e c o n d  p a r t  r e v e a l s  t h a t  .tie r o o t  c a u s e  o f  t h e  

c u r r e n t  p r o b l e m  is  t h e  c y c l i c a l  e c o n o m i c s  o f  t h e  i n s u r a n c e  

b u s i n e s s  a n d  i t s  r e l a t i o n s h i p  t o  u n d e r l y i n g  e c o n o m i c  

c o n d i t i o n s .  C o m p e t i n g  i n s u r a n c e  c o m p a n i e s  w e r e  e n g a g e d  

i n  a p r i c e  w a r  w h e n  i n t e r e s t  r a t e s  w e r e  h i g h  a n d  

r i s i n g .  W h e n  i n t e r e s t  r a t e s  f e l l  s h a r p l y ,  a s  a r e s u l t  

o f  t h e  e c o n o m i c  r e c o v e r y ,  t h e  i n s u r a n c e  c o m p a n i e s  b e g a n  

t o  r a i s e  p r i c e s  d r a m a t i c a l l y  a n d  e v e n  c u t  o f f  c o v e r a g e  

i n  l e s s  p r o f i t a b l e  l i n e s  i n  o r d e r  t o  i n c r e a s e  t h e i r  

p r o f i t a b i l i t y .  T h e  f o l l o w i n g  e x a m p l e  d e m o n s t r a t e s  h o w  

t h i s  " c r i s i s "  o f  c o s t  a n d  l a c k  o f  a v a i l a b i l i t y  d e v e l o p s t

Hypothetical Insurance Company

Year Surplus *

TOtal Permitted 

Written Premiums

(Cost) 

Average Premium 

Per Policy

(Availability) 

Humber of Policies whicf 

Can Be Written

1980 $1,000,000 $3,000,000 $1,000 3,000

1981 $1,000,000 $3,000,000 $900 3,333
1982 $1,000,000 S3,000,000 S800 3,750

1983 $1,000,000 $3,000,000 $700 4,286

1964 S I ,000,000 $3,000,000 S600 5,000

198* S I ,000,000 $3,000,000 S I ,500 2,000

------------------------------------------------------------------  r
1 I n s u r a n c e  I n d u s t r y  ja r g o n  fo r  n e t  v o r lh .
2 B a s e d ' on th e  t y p i c a l  3 t o  1 w r i t t e n  premi ums t o  s u r p l u s  r a t i o  p e r mi t t e d  i n 

nn  c f  e m r o c .  ,



P r e s u m i n g  t h a t  t h a  1 9 8 0  a v e r a g e  $ 1 , 0 0 0  p r e m i u m  p e r  
p o l i c y  r a p r a a e n t a  a d e q u a t e  r a t e s ,  t h i a  ^ i n s u r a n c e  c o a -  

p a n y  p r o c e e d e d  o v e r  t h a  n e x t  a a v e r a l  y e a r s  t o  e n g a g e  i n  
a p r i c e  w a r  w i t h  c o m p e t i t o r s  b y  c u t t i n g  p r e m i u m s  t o  

e x p a n d  i t s  m a r k e t  s h a r e .  T h i a  c a u s e d  t h e  a v e r a g e  p r e -  
a i u m  t o  b e c o m e  p r o g r e s s i v e l y  m o r e  I n a d e q u a t e .  T h i s  

c o m p a n y  b e c a m e  i n c r e a s i n g l y  o v e r  r e l i a n t  o n  i n v e s t m e n t  
i n c o m e  t o  m a k e  u p  t h e  d i f f e r e n c e .  S u c h  a s t r a t e g y  m a y  

b e  s u c c e s s f u l  w h e n  i n v e s t m e n t  y i e l d s  a r e  h i g h  o r  i n ­
c r e a s i n g ,  b u t  w h e n  y i e l d s  f a l l  a n d  c l a i m s  m u s t  b e  p a i d  

o n  t h e  i n c r e a s e d  n u m b e r  of p o l i c i e s  w h i c h  w e r e  s o l d  a t  

i n a d e q u a t e  r a t e s ,  p r o f i t a b i l i t y  s u f f e r s .  T h e  r e s u l t  is 

t h a t  t h e  a v e r a g e  p r e m i u m  r i s e s  d r a m a t i c a l l y .  T h i s ,  i n 

t u r n ,  c a u s e s  a n  e q u a l l y  d r a m a t i c  d e c r e a s e  i n  t h e  n u m b e r  

o f  p o l i c i e s  w h i c h  c a n  b e  w r i t t e n .

E x a m i n i n g  t h e  c o s t  s i d e  o f  t h e  " c r i s i s " — e v e n  if 

it w e r e  n e c e s s a r y  f o r  t h e  a v e r a g e  p r e m i u m  t o  g o  f r o m  

$ 1 , 0 0 0  t o  $ 1 , 5 0 0  f i v e  y e a r s  l a t e r ,  t h a t  s h o u l d  o n l y  

h a v e  r e q u i r e d  a r e l a t i v e l y  t o l e r a b l e  8 .4 5 % a n n u a l  r a t e  

i n c r e a s e ,  i n s t e a d  o f  t h e  a v e r a g e  1 5 0 %  o n e  y e a r  i n c r e a s e  

f r o m  $ 6 0 0  t o  $ 1 , 5 0 0  t o  i m p r o v e  p r o f i t a b i l i t y  b e c a u s e  

o f  p r e v i o u s l y  u n w a r r a n t e d  p r e m i u m  r e d u c t i o n s .

L o o k i n g  a t  t h e  a v a i l a b i l i t y  s i d e  o f  t h e  " c r i s i s " - -  

w h e n  a n  i n s u r a n c e  c o m p a n y  is f o r c e d  t o  r e d u c e  t h e  

n u m b e r  o f  p o l i c i e s  i t  i s  w r i t i n g  d u e  t o  c h a n g e s  i n  

s u r p l u s  o r  r a t e s ,  it n a t u r a l l y  l o o k s  a t  t h e  p r o f i t ­

a b i l i t y  o f  e a c h  l i n e  o f  i n s u r a n c e  i t  i s  w r i t i n g  i n  

o r d e r  t o  s e l e c t  w h e r e  t h e  c u t b a c k s  w i l l  o c c u r .  F o r  

e x a m p l e ,  i f  it w r i t e s  s i x  l i n e s ,  e a c h  h a v i n g  a r e t u r n  

o n  i n v e s t m e n t  o f  25 % , 2 0 % ,  1 7 % ,  1 5 % ,  1 2 %  a n d  1 0 %  r e ­

s p e c t i v e l y ,  t o  i m p r o v e  p r o f i t a b i l i t y  i t  w i l l ,  w h e r e v e r  

p o s s i b l e ,  s t o p  w r i t i n g  t h o s e  l i n e s  w h e r e  t h e  p r o f i t  is 

l o w e s t .  I t  m a k e s  n o  d i f f e r e n c e  w h a t  t h e  c l a i m  h i s t o r y  

is  o f  t h e  i n d i v i d u a l  p o l i c y h o l d e r s  i n  a n y  o f  t h e s e  l e B s  

p r o f i t a b l e  l i n e s .  T h e  c o m p a n y  m a y  a l s o  s t o p  w r i t i n g  a 
f e w  o f  i t s  m o r e  p r o f i t a b l e  l i n e s  w h e r e  it h a s  r e l a t i v e ­

ly l i t t l e  d a t a  a n d  s o m e  r e a s o n  f o r  u n c e r t a i n t y .  F o r  

e x a m p l e ,  t h e  c o m p a n y  m a y  b e  w r i t i n g  f i f t y  i n s u r a n c e  

p o l i c i e s  f o r  d a y  c a r e  c e n t e r s  y i e l d i n g  a 2 0 %  r e t u r n  

w i t h  l i t t l e  o r  n o  c l a i m  h i s t o r y .  B e i n g  a w a r e  o f  a c a s e  

i n v o l v i n g  m i s t r e a t m e n t  o f  c h i l d r e n  i n  a d a y  c a r e  c e n t e r  
i n  C a l i f o r n i a ,  it m a y  c h o o s e  t o  idrop t h i s  l i n e  t o  h e l p  

a c h i e v e  t h e  n e c e s s a r y  o v e r a l l  r e d u c t i o n  in p o l i c i e s ,  

r a t h e r  t h a n  d r o p  5 0 0  p o l i c i e s  i n  l i n e s ,  s u c h  as  a u t o  o r  

h o m e o w n e r s  i n s u r a n c e ,  w h i c h  m a y  b e  y i e l d i n g  a h i g h l y  

p r e d i c t a b l e  a n d  s t e a d y  17%.



T h e r e  io s i m p l y  n o  w a y  t o  j u s t i f y  t h e  a b r u p t  

i n c r e a s e  i n  c o s t  a n d  l a c k  o f  a v a i l a b i l i t y  o f  l i a b i l i t y  

i n s u r a n c e  o c c u r r i n g  in t h e  c u r r e n t  j^haie o f  t h e  i n­

s u r a n c e  c y c l e ,  e x c e p t  t o  s u g g e s t  t h a t  t h e r e  is a 

" c r i s i s . "  C l e a r l y ,  t h i s  p r o b l e m  c o u l d  b e  a v o i d e d  by 

b e t t e r  d i s c i p l i n e  in t h e  i n s u r a n c e  m a r k e t  e x e r c i s e d  by  
b o t h  t h e  c o m p a n i e s  i n v o l v e d  i n  t h i s  c o n d u c t  a n d  t h o s e  

c h a r g e d  w i t h  t h e  r e g u l a t o r y  r e s p o n s i b i l i t y .
*

T h e  t h i r d  p a r t  o f  t h e  a r t i c l e  s u g g e s t s  s o m e  o f  t h e  

t y p e s  o f  s o l u t i o n s  w h i c h  w o u l d  p r o v i d e  p r o m p t  a n d  e f ­

f e c t i v e  r e l i e f .  T h e  a c c o m p a n y i n g  e x h i b i t s  w i l l  a l s o  be  

o f  p a r t i c u l a r  i n t e r e s t .

O n l y  b y  u n d e r s t a n d i n g  t h e  t r u e  n a t u r e  o f  a p r o b l e m  

c a n  a p p r o p r i a t e  r e m e d i e s  b e  d e v e l o p e d .  Th i s-  a r t i c l e  

w a s  w r i t t e n  in t h e  h o p e  o f  f u r t h e r i n g  t h a t  u n d e r ­
s t a n d i n g  .
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I . ? h e _ T o r t _ j y s t e r r j _ a n d _ i t s  I m p a c t  On L i a b i l i t y  i n s u r a n c e C o s t s  
w h e t h e r  i t  i s  a n  a r t i c l e  o r  e d i t o r i a l ^  o n  r i s i n g  

l i a b i l i t y  i n s u r a n c e  c o s t s  f o r  m u n i c i p a l i t i e s ,  d a y  c a r e
I

c e n t e r s ,  d o c t o r s ,  n u r s e  m i d w i v e s ,  t a v e r n  o w n e r s ,  m a n u ­
f a c t u r e r s  o f  v a r i o u s  p r o d u c t s  f r o m  a s b e s t o s  t o  a u t o s ,  f r o m

rc h e m i c a l s  t o  d r u g s ,  o r  t h e  o w n e r s  o f  c o m m e r c i a l  v e h i c l e s  o r  
p r i v a t e  p a s s e n g e r  a u t o m o b i l e s ,  o r  a n y  n u m b e r  o f  o t h e r  
a r e a s ,  t h e  f o c u s  a l w a y s  s e e m s  t o  b e  t h a t  w e  l i v e  i n  a 

" l i t i g i o u s  s o c i e t y . "  T h e  b a s i c  t e n e n t s  o f  t h i s  p e r c e p ­
t i o n  a r e  t h a t  w e ,  a s  a p e o p l e ,  a r e  n o t  o n l y  m o r e  l i k e l y  
t o  s u e  t h a n  o t h e r  p e o p l e ,  b u t  t h a t  w e  a r e  a l s o  m o r e  
l i k e l y  t o  s u e  t h a n  w e  u s e d  t o  b e .  N e i t h e r  t u r n s  o u t  t o  
be t r u e .

A .  T h e  M ^ t h  o f  t i a i o u s r e s E
A r e c e n t  s u r v e y  b y  P r o f e s s o r  M a r c  G a l a n t e r ,

p u b l i s h e d  i n  t h e  U C L A  L a w  R e v i e w ,  o f  t h e  l i t i g i o u s n e s s

o f  c i t i z e n s  o f  m a j o r  i n d u s t r i a l  n a t i o n s  c l e a r l y  s h o w e d
t h a t  A m e r i c a n s  a r e  r e a l l y  q u i t e  n o r m a l  i n  t e r m s  o f
t h e i r  t e n d e n c y  t o  s u e :

" [ T ] h e  U n i t e d  S t a t e s  r a t e  o f  p e r  
c a p i t a  u s e  o f  t h e  r e g u l a r  c i v i l  c o u r t s  i n  
1 9 7 5  w a s  j u s t  b e l o w  4 4  p e r  t h o u s a n d .  T h i s  i s  
i n  t h e  s a m e  r a n g e  a s  E n g l a n d ,  O n t a r i o ,  A u s ­
t r a l i a ,  D e n m a r k ,  N e w  Z e a l a n d ,  s o m e w h a t  h i g h e r  
t h a n  G e r m a n y  o r  S w e d e n ,  a n d  f a r  h i g h e r  t h a n  
J a p a n ,  S p a i n  o r  I t a l y .  . . .  A c c o r d i n g  t o  a 
r e c e n t  r e p o r t ,  s o m e  f i v e  m i l l i o n  c a s e s  a r e  
f i l e d  i n  Y u g o s l a v i a  e a c h  y e a r ,  a n  a s t o n i s h i n g  
f i g u r e  f o r  a c o u n t r y  o f  2 2  m i l l i o n  p e r s o n s . " *

1



If w e  a r e  n o t  m o r e  l i k e l y  to s u e  t h a n  t h e  c i t i z e n s

o f  o t h e r  m a j o r  i n d u s t r i a l  n a t i o n s ,  a r e  w e  ' ( l o r e  l i k e l y
\

t o  s u e  t h a n  w e  u s e d  t o  b e ?  A g a i n ,  t h e  a n s w e r  i s  n o .
i

T h e r e  i s  r . o c l e a r  t r e n d  t o w a r d  a n  i n c r e a s e  i n  t h e  
t e n d e n c y  o f  A m e r i c a n s  t o  b r i n g  a c i v i l  l a w s u i t .  R e c e n t  
a r t i c l e s  b y  S t e p h e n  D a n i e l s ,  P h . D . ,  " W e ' r e  N o t  a 
L i t i g i o u s  S o c i e t y :  T h e  F a c t s  Do  N o t  S u p p o r t  t h e  R h e t o r i c
S u r r o u n d i n g  t h e  L i t i g a t i o n  E x p l o s i o n , "  p u b l i s h e d  i r .  T h e  
J u  d o  e s _ J o u  r  n a 1̂ , S p r i n g  1 9 9 5 ,  a n d  " L a d d e r s  a n d  B u r h e s :
T h e  P r o b l e m  o f  C a s e l o a d s  a n d  S t u d y i n g  C o u r t  A c t i v i t i e s  
o v e r  T i m e , "  p u b l i s h e d  i r .  t h e  A m e r i c a n  B a r  F o u n d a t i o n  
P e  s e a r c h .  J o u r n a l ,  V o l u m e  1 9 9 4 ,  F a l l ,  N u m b e r  4 ,  s u p p o r t  
t h i s .  A l s o  n o t e  t h e  f o l l o w i n g  g r a p h ,  s h e w i n g  l i t i g a t i o n  
t r e r d s  i r .  t h r e e  m a j o r  C a l i f o r n i a  c o u n t i e s ,  a s t a t e  w i t h  
a r e f u t a t i o n  f o  * l i t i c i e u s r . e s s .

S u i t s  

per

1 , 0 0 0
p o p u­

l a t i o n

L o s  A n g e l e s  C o u n t y ,  C A 
A l a m e d a  C o u n t y ,  C A  
S a n  B e n i t o  C o u n t y ,  C A

S o u r c e s :  G a l a n t e r ,  s u p r a  at fn (1), p . 40; S e l v i n ,  K

a n d  E b e n e r ,  P., M a n a g i n g  the U n m a n a g e a b l e :  A His
t o r y  of C i v i l  D e l a y  in the Los A n g e l e s  S u p e r i c  
C o u r t ,  T h e  I n s t i t u t e  for C i v i l  J u s t i c e ,  R a n d  Ccr 
p o r a t i o n  (1984), p . 34.



A s  P r o f e s s o r  G a l a n t e r  e x p l a i n s ,  111 h e \ p a  1 1  e r  n 
o f  u s e  ( c f  t h e  l a w  t o  r e s o l v e  d i s p u t e s ]  i s  c o n s e r v a ­
t i v e ,  d e p a r t i n g  r e l a t i v e l y  l i t t l e  f r o m  e a r l i e r  p a t ­
t e r n s .  " 2 v

K h a t ,  t h e n ,  o f  s u c h  f a c t s  t h a t  n e a r l y  t w i c e  a s  
m a n y  c i v i l  a c t i o n s  w e r e  f i l e d  i n  f e d e r a l  d i s t r i c t  
c o u r t s  i n  1 9 8 3  a s  i n  1 9 7  7 ? ^  D o e s n ' t  t h a t  p r o v e  w e  a r e  
m o r e  l i k e l y  t o  s u e  t h a n  w e  u s e d  t o  b e ?  N o ,  a s  P r o f e s ­
s o r  G a l a n t e r  e x p l a i n s :

" [ 0  ) r. e t h i r d  o f  t h e  w h o l e  i n c r e a s e  c o n ­
s i s t e d  o f  a j u m p  f r o m  6 C 0 t o  4 1 , 0 0 0  c a s e s  
f i l e d  b y  t h e  f e d e r a l  g o v e r n m e n t  t o  r e c l a i m  
o v e r p a y m e n t  c f  v e t e r a n s '  o r  S o c i a l  S e c u r i t y  
b e n e f i t s  o r  t o  c o l l e c t  o n  s t u d e n t  l o a n s .  T h e  
n e x t  l a r g e s t  g a i n  w a s  a n  i n c r e a s e  f r o m  3 , 0 0 0  
t o  2 0 , 0 0 0  i n  c l a i m s  t o  r e s t o r e  d i s a b i l i t y  
p a y m e n t s  c u t  o f f  b y  t h e  R e a g a n  A d m i n i s t r a ­
t i o n .  . . .  T h e s e  n u m b e r s  r e f l e c t  s p e c i f i c  
s o c i a l  a n d  p o l i t i c a l  e v e n t s  a n d  d o n ' t  p o i n t  
t o  a n y  a c r c s s - t h e - b o a r d  i n c r e a s e  o r  d e c r e a s e  
i n  l i t i g i o u s n e s s .

I n  P e n n s y l v a n i a ,  n o t e c  P h i l a d e l p h i a  a u t h o r ,  J o h n  
G u i n t h e r ,  f o u n d  t h a t  f i l i n g s  o f  c i v i l  a c t i o n s  i n  P e n n ­
s y l v a n i a  c o u r t s  h a v e  r i s e n  a t  a n  a v e r a g e  r a t e  o f  1% p e r  
y e a r  o v e r  t h e  l a s t  f i v e  y e a r s ,  a r a t e  o f  i n c r e a s e  w h i c h  

i s  o n e - t h i r d  o f  t h e  n a t i o n a l  a v e r a g e .  F u r t h e r ,  m o s t ,  
i f  n o t  a l l  o f  t h i s  n e g l i g i b l e  i n c r e a s e  c a n  b e  a c c o u n t e d  
f o r  b y  i n c r e a s e s  i n  t h o s e  c i v i l  a c t i o n s  i n v o l v i n g  
f a m i l y  l a w  m a t t e r s  s u c h  a s  s u p p o r t ,  a l i m o n y ,  c u s t o d y

3
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a n d  d i v o r c e  w h i c h  a c c o u n t  f o r  t h e  o v e r w h e l m i n o  b u l k  
o f  a l l  c i v i l  p r e c e e d i n g s  i n  o u r  c o u r t s .  | h e r e a s  
l i a b i l i t y  i n s u r a n c e  c o r e s  i n t o  p l a y  i r .  p e r s o n a l  i n j u r y

I
c a s e s ,  w h i c h  a c t u a l l y  a c c o u n t  f o r  o n l y  a s m a l l  p e r c e n ­
t a g e  c f  t h e  c a s e s  i n  t h e  c o u r t s .  T h e r e  h a s  b e e n  v i r t u a l  
n o  d i f f e r e n c e  i n  t h e  r a t e  o f  f i l i n g  p e r s o n a l  i n j u r y  c a s e  
f r o m  y e a r  t o  y e a r  s i n c e  a b o u t  t h e  m. i d - 1 9 7 0 ' s . 3 ( S e e  E x  h i  

W h i l e  t h e  o v e r a l l  r a t e  c f  f i l i n g  p e r s o n a l  i n j u r y  
c a s e s  i s  s t a b l e ,  t h e r e  w i l l  a l w a y s  b e  s u b t l e  c h a n g e s  m  
t h e  t y p e s  o f  c a s e s  b r o u g h t .  T h i s  w o u l d  r e f l e c t  t h e  
c o n t i n u i n g  e v o l u t i o n  c f  t h e  i n c r e a s i n g l y  c o m p l e x  
s o c i e t y  i n  w h i c h  w e  l i v e .  F c r  e x a m p l e ,  t h e r e  rr. a y  b e  
m e r e  p o l l u t i o n  o r  d r u g  l i a b i l i t y  c a s e s  n e w  t h a n  t h e r e  
w e r e  f i f t y  o r  o n e  h u n d r e d  y e a r s  a g e .  N e w  t  r. e r  e a r e  
t h o u s a n d s  c f  c o m p l e x  c h e r i c a l  c o m p o u n d s  b e i n g  r e l e a s e d  
i n t o  o u r  e n v i r o n m e n t  a n d  w e  a r e  b e t t e r  a b l e  t o  d e t e r ­
m i n e  t h e  h a r m  t h e y  c a n  c a u s e .  I n  t h e  p a s t  t h e r e  w e r e  
n e t  n e a r l y  a s  m a n y  c h e m i c a l s  a n d  i t  w a s  f a r  m o r e  d i f f i ­
c u l t ,  i f  n o t  i m p o s s i b l e ,  t o  p r o v e  t h a t  t h e y  w e r e  t h e  
c a u s e  c f  t h e  h a r m ,  p e o p l e  s u f f e r e d .  S u r e l y ,  t h e r e  a r e  
l e s s  t r a v e l e r s  i n v o l v e d  i r .  r a i l r o a d  a c o i d e r . t  c a s e s  p e r  
c a p i t a  t o d a y ,  b u t  m o r e  i n v o l v e d  i n  a i r p l a n e  a c c i d e n t  
c a s e s ,  a n d  s o  o n .



F i n a l l y ,  s o m e  c r i t i c s  h a v e  t h e  i d e a  t h a t  t h e  i n ­
c r e a s e d  n u m b e r  o f  l a w y e r s  i s  s o m e h o w  m e a n i n g f u l  i n  
t e r m s  o f  l i t i g a t i o n .  K h a t  t h e y  o v e r l o o k  cl r  f o r g e t  i s  
t h a t  a l e g a l  e d u c a t i o n  h a s  c o m  e > t o  b e  v i e w e d  a s  h a v i n g  
v a l u e  b e y o n d  t h e  p r a c t i c e  c f  l a w .  T h u s ,  m a n y  l a w y e r s  
t o d a y  n e v e r  p r a c t i c e  l a w .  F u r t h e r ,  e v e n  f o r  t h o s e  w h o  
d o ,  m o s t  o f  t h e  m o d e r n  p r a c t i c e  o f  l a w  d o e s  n o t  i n v o l v e  
l i t i g a t i o n .

E . T h  e _ C o  s t _ o  f _ P a  v g_Li _ a  b

G e n e r a l l y ,  t h e  c o s t  o f  p a y i n g  a l l  l i a b i l i t y  c l a i m s  

a n n u a l l y  r i s e s  at  a p r e d i c t a b l e  r a t e ,  r o u g h l y  p a r a l l e l  

t o  t h e  u n d e r l y i n g  r a t e  cf  i n f l a t i o n  ir. t h e  e c o n o m y  

f o r  t h e  g o o d s  a n d  s e r v i c e s  t h e  c o m p e n s a t i o n  is b a s e d  u p o n ,  

i n c l u d i n g  m e d i c a l  e x p e n s e s ,  l o s t  i n c o m e ,  et c .  T h i s  is 

p o i n t e d  o u t  b y  a n u m b e r  o f  r e c e n t  s t u d i e s .  F o r  e x -
i

a m p l e ,  a F . a n d  C o r p o r a t i o n  s t u d y  o f  M i r y  v e r d i - t s  i n  
C o o k  C o u n t y ,  I l l i n o i s  ( C h i c a g o ) ,  r e v e a l e d  t h a t  w h e n  
i n f l a t i o n  i s  c o n s i d e r e d ,  v e r d i c t s  t o d a y  a r e ,  g e n e r a l l y  
s p e a k i n g ,  n o  h i g h e r  t h a n  t h e y  w e r e  i r .  1 9 6 0 .  M a r k  
P e t e r s o n  a n d  A u d r e y  C h i n ,  b o t h  o f  t h e  R a n d  C o r p o r a ­
t i o n ' s  I n s t i t u t e  f o r  C i v i l  J u s t i c e  w e r e  q u o t e d  i n  t h e  
Na  t  i ^ o n a  l _ _ L a  w _ j £ u  r  n a  1̂ o f  N o v e m b e r  1 1 ,  1 9 B 5 ,  a s  f o l l o w s :

" O u r  r e s e a r c h  s h o w s  t h a t  j u r i e s  a r e  u s u a l l y  
s e n s i b l e  a n d  t h a t  t h e i r  d e c i s i o n s  h a v e  b e e n  
r e m a r k a b l y  s t a b l e  o v e r  2 0  y e a r s . "
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I t  s h o u l d  b e  p o i n t e d  o u t  t h a t  v e r d i c t s  a c c o u n t  f o r  o n l y
a s n a i l  p e r c e n t a g e  o f  c l a i r . s  p a i d ,  b u t  a r e \ g e n e r a l l y

\
t h o u g h t  t o  h a v e  t h e  g r e a t e s t  p o t e n t i a l  f o r  v o l a t i l i t y

i
i n  t e r n s  c f  c o s t .

A n o t h e r  e x a m p l e ,  a r e c e n t  s t u d y  o f  m e d i c a l  m a l ­
p r a c t i c e  i n  P e n n s y l v a n i a  r e v e a l e d  t h a t  t h e  M e d i c a l  
P r o f e s s i o n a l  L i a b i l i t y  C a t a s t r o p h e  L o s s  F u n d  l e s s  c c s t s  
a r e  p r e c i s e l y  w h e r e  t h e y  s h o u l d  h a v e  b e e n  p r e d i c t e d  t o  
b e  1 C  y e a r s  a g o  w h e n  t h e  f u n d  w a r .  s t a r t e d .  T h i s  
s t u d y ,  b y  P r o f e s s o r s  A l f r e d  E .  H c f f l a n d e r  a n d  B l a i n e  F .  
S ' y e ,  a l s o  r e v e a l e d  t h a t  t h e r e  i s  n o  d i s c e r n  a b l e  t r e n d  
i r .  P e n n s y l v a n i a  i n  t h e  n u m b e r  o f  m a l p r a c t i c e  c l a i m s  
' f  r  e c  u e r. c  y ' a n d  t h e  c o s t  c  f  p a y i  n 2 t h o s e  c l a i m s  
’ s e v e n t v ;  w h e n  t h e  u r. d e r  1 v  1 r. 2 r a t e  c  f  i n f l a t i o n  1 r.

h e a l t h  c a r e  c c s t s  i s  c o n s i d e r e d . ' . e r e  i s  a
p h e n o m e n o n ,  c a l l e d  " p s e u d c - g r c w t h "  b y  t h e  a u t h o r s  o f  
t h i s  s t u d y ,  w h i c h  a c c o u n t s  f o r  t h e  c u r r e n t  a p p e a r a n c e  

c f  s u b s t a n t i a l  g r o w t h  i n  t h e  n u m b e r  c f  c l a i m s ,  a n d ,  
t h e r e f o r e ,  c o s t ,  b e c a u s e  o f  t h e  w a y  c l a i m s  a r e  r e p o r t  e : 
i n t o  t h e  s y s t e m  a n d  t h e  f a c t  t h a t  t h e  b u l k  c f  m a l p r a c ­
t i c e  i n s u r a n c e  i s  h a n d l e d  b y  i n s u r e r s  w h i c h  d i d  n e t  
e x i s t  b e f o r e  t h e  1 9 7 E " c r i s i s . " '

U n f o r t u n a t e l y ,  t h e  m e d i a  t e n d s  t o  r e p o r t  o n l y  
e x t r a o r d i n a r i l y  l a r g e  p e r s o n a l  i n j u r y  v e r d i c t s .  T h i s  
s i v e s  t h e  c u b l i c  t h e  d i s t i n c t  i m . c r e s s i o r .  t h a t  t h e



e x c e p t i o n  i s  t h e  g e n e r a l  r u l e .  I t  i s  n e v e r  r e p o r t e d  

t h a t  t h e  a v e r a g e  o f  a l l  a w a r d s ,  s e t t l e m e n t s  a n d  v e r ­
d i c t s  i n  p e r s o n a l  i n j u r y  c a s e s  o f  a l l  t y p V s  i s  p r o b a b l y  
l e s s  t h a n  $ 1 5 , 0 0 0 - - w i t h  s u b s t a n t i a l l y  l e s s  i n  m a n y  
c a s e s .  F u r t h e r ,  t h e  o v e r w h e l m i n g  h a r m  w h i c h  j u s t i f i e s  
t h e  r a r e  b i g  v e r d i c t  i s  o f t e n  o v e r l o o k e d .  F o r  e x a m p l e ,  
a p e r s o n  w h o  h a s  b e e n  t u r n e d  i n t o  a b r a i n - d a m a g e d  
q u a d r i p l e g i c  c a n  r e q u i r e  $ 1 5 , 0 0 0  o r  m o r e  D e r  
m o n t h  i n  c a r e  f o r  t h e  r e s t  o f  h i s  o r  h e r  l i f e .  T h i s  
c a n  a m o u n t  t o  m a n y  m i l l i o n s  o f  d o l l a r s  w h e n  t h e  v i c t i m  
i s  y o u n g  a n d  h a s  a l o n g  l i f e  e x p e c t a n c y .  L i k e w i s e ,  
w h e n  t h e s e  l a r g e  a w a r d s  a r e  a p p e a l e d  a n d  r e d u c e d ,  
o r  w h e n  t h e  t o t a l  r e p o r t e d  r e p r e s e n t s  t h e  v a l u e  o f  a n  
a n n u i t y  w h i c h  a c t u a l l y  c o s t s  a f r a c t i o n  c f  t h e  r e p o r t e d  
a m o u n t ,  t h i s  i s  n e v e r  m e n t i o n e d .  No  e v i d e n c e  h a s  e v e r  
b e e n  p r o d u c e d  t h a t  P e n n s y l v a n i a ,  w h e n  c o m p a r e d  t o  o t h e r  
s t a t e s  w i t h  s i m i l a r  d e m o g r a p h i c s ,  i s  a " b i g  v e r d i c t "  
s t a t e ,  i n  f a c t ,  i t  i s  p r o b a b l y  t r u e  t h a t  P e n n s y l v a n i a  
p r o d u c e s ,  o n  a p e r  c a p i t a  b a s i s ,  l e s s  " m i l l i o n  d o l l a r  
v e r d i c t s "  t h a n  m o s t  o t h e r  s i m i l a r  s t a t e s .

F u r t h e r ,  i t  i s  t h e  t o t a l  c o s t  o f  p a y i n g  a l l  l i a b i l i t y  

c l a i m s ,  n o t  t h e  c o s t  o f  a s i n g l e ,  o r  e v e n  a f e w ,  l a r g e  
c l a i m s ,  t h a t  i s  r e a l l y  i m p o r t a n t .  A s  a l r e a d y  p o i n t e d  
o u t ,  t h e  t o t a l  c o s t  o f  p a y i n g  a l l  l i a b i l i t y  c l a i m s  
a n n u a l l y  r i s e s  a t  a  p r e d i c t a b l e  r a t e ,  r o u g h l y  p a r a l l e l



t o  t h e  u n d e r l y i n g - :  r a t e  o f  i n f l a t i o n  i n  t h e  e c o n o m y ,  f o r  
t h e  g o o d s  a n d  s e r v i c e s  t h e  c c m D e n s a t i o n  i s  b a s e d  u p o n .

\ .

C .  " E a s y "  A n s w e r s :  I n e f f e c t i v e  a n d  I n a c p r o o o r i a t e  S o l u t i o n s
W h e n  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  a r e  s c a r i n g ,  i t  i s  

j u s t  s o  e a s y  t o  b e l i e v e  t h e  s i m p l i s t i c  n o t i o n  t h a t  t h e
•e

p r o b l e m  i s  " a l l  t h o s e  l a w y e r s ,  l a w s u i t s  a n d  b i g  v e r d i c t s . "  I t  
j u s t  f i t s  s o  n e a t l y  i n t o  t h e  g e n e r a l  p e r c e p t i o n  o f  t h e  
w a y  t h i n g s  a r e .  Wh y  s h o u l d  e x p e r t s  i n  t h e  f i e l d  g i v e  a 
d e t a i l e d  a r . d  l e r g t h y  a n s w e r  t c  a c o m p l e x  p r o b l e m  w h e n  
i t  i s  s c  e a s y  a n d  p e r h a p s  a l i t t l e  s e l f - s e r v i n g  t o  g i v e  
a n  a n s w e r  w h i c h  i s  l i k e l y  t  c b e  a c c e p t e d  w i t h o u t  q u e s t i o n *  

W o r s e ,  h o w e v e r ,  a r e  t h e  e a s y  s o l u t i o n s  t  c t h e  
■ r c b 1 em c f  s c a r i n g  i n s u r a n c e  p r e m i u m s  w h i c h  a r e  
a l l  t o o  r e a d i l y  p r e f e r r e d .  T h e  m o s t  f r e q u e n t l y  m e n ­
t i o n e d  " s o l u t i o n "  t c  l i a b i l i t y  i m . s u r a m . e e  p r o b l e m s  i s  
p l a c i n g  l i m i t s  or .  a w a r d s .  C e r t a i n l y ,  i n  t h e  r a r e  c a s e  
w h i c h  w o u l d  e x c e e d  t h e  l i m i t ,  t h e  a t t o r n e y ' s  c o n t i n g e n t  
f e e  w i l l  b e  r e d u c e d ,  b u t  t h e  r e a l  c o s t  c f  s u c h  s o l u ­
t i o n s  w i l l  b e  b o r n e  b y  t h e  v i c t i m s  a n d  t h e  t a x - p a y i n g  
p u b l i c .  T h i s  i s  b e c a u s e  t h e  o n l y  e f f e c t  c f  a l i m i t  o n  
a w a r d s  i s  t c  s h i f t  t h e  c o s t  c f  h a r m  i n  t h e  m o s t  c a t a ­
s t r o p h i c  c a s e s  a w a y  f r o m  t h e  p e r s o n  o r  p e r s o n s  w h o s e  
c a r e l e s s n e s s  c a u s e d  t h e  h a r m  a n d  o n t o  t h e  b a c k s  o f . t h e  
v i c t i m  a n d  t h e  v i c t i m ' s  f a m i l y .  u l t i m a t e l y  a l a r g e  s h a r e  
o f  t h e  c o s t  i s  s h i f t e d  t o  t h e  t a x - p a y i n g  p u b l i c  t h r o u g h



♦

v a r i o u s  p u b l i c  a n d  m e d i c a l  a s s i s t a n c e  p r o g r a m s  w h i c h  e n d  
u p  p i c k i n g  u p  t h e  b u r d e n ,  b u t  o n l y  a f t e r  t h e  v i c t i m  i s  
f o r c e d  i n t o  p o v e r t y  t o  q u a l i f y  f o r  b e n e f i t s .  A p o o r

is o l u t i o n  i n d e e d .

I m p o r t a n t l y ,  s u c h  s o l u t i o n s  d o  n o t  p r e v e n t
s o a r i n g  i n s u r a n c e  p r e m i u m s .  A s t u d y ,  " S t a t e  R e s p o n s e s
t o  t h e  M a l p r a c t i c e  I n s u r a n c e  ' C r i s i s '  o f  t h e  1 9 7 0 s :
A n  E m p i r i c a l  A s s e s s m e n t , "  p u b l i s h e d  i n  T h e _ J c u r n a l  o f
H e a l t h  P o l i t i c s ,  P o l i c y  a n d  L a w ,  V o l u m e  9 ,  N u m b e r  4 ,
W i n t e r  1 9 S 8 , f o u n d  t h e  f o l l o w i n g :

" A l m o s t  a l l  s t a t e s  e n a c t e d  l e g i s l a t i o n  i n  
r e s p o n s e  t o  t h e  r a p i d  r i s e  i n  m a l p r a c t i c e  
i n s u r a n c e  p r e m i u m s  w h i c h  o c c u r r e d  d u r i n g  t h e  
m i d - 1 9 ‘ ' s . A f t e r  d e s c r i b i n g  t h e  t y p e s  o f  
s t a t u t c r y  c h a n g e s  e n a c t e d ,  t h i s  s t u d y  
e v a l u a t e s  t h e  i n f l u e n c e  o f  t h e s e  c h a n g e s  o n  
l e v e l s  a n d  g r o w t h  o f  p r e m i u m s  p a i d  b y  g e n e r a l  
p r a c t i t i o n e r s ,  o p t h a  1 m e  1 o c i s t s , a n d  o r t h o ­
p e d i c  s u r g e o n s  d u r i n g  1 9 7 4 - 7 8 .  T h e  e m p i r i c a l  
r e s u l t s  o f  t h e  s t u d y  p r e s e n t e d  h e r e  g i v e  n o  
i n d i c a t i o n  t h a t  i n d i v i d u a l  s t a t e  l e g i s l a t i v e  
a c t i o n s ,  o r  a c t i o n s  t a k e n  c o l l e c t i v e l y ,  h a d  
t h e i r  i n t e n d e d  e f f e c t s  o n  p r e m i u m s . "

L i k e w i s e ,  P e n n s y l v a n i a n s  n e e d  o n l y  e x a m i n e  w h a t  
h a s  h a p p e n e d  t o  m u n i c i p a l  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  i n  
t h e  f a c e  o f  t h e  P o l i t i c a l  S u b d i v i s i o n  T o r t  C l a i m s  A c t  
o f  1 9 7 8 ,  w i t h  i t s  s e v e r e  r e s t r i c t i o n s ,  i n c l u d i n g  a 
l i m i t  o n  a w a r d s ,  f o r  p r o o f  o f  t h e  f a i l u r e  o f  s u c h  
s o l u t i o n s  t o  c o n t r o l  s o a r i n g  r a t e s .

I n  t h e  s e a r c h  t o  c o n t r o l  p e r i o d i c  s u r g e s  i n  t h e  
c o s t  o f  l i a b i l i t y  i n s u r a n c e  p r e m i u m s ,  i t  m u s t  n e v e r  b e



I

f o r g o t t e n  t h a t  t h e  p u r p o s e  o f  l i a b i l i t y  i £  n o t  o n l y  t o  
c o m p e n s a t e  t h e  v i c t i m s  o f  c a r e l e s s  c o n d u c t * ,  b u t  a l s o  t o  
d e t e r  s u c h  c o n d u c t  i n . t h e  f u t u r e .  I n  t h e  a b s e n c e  o f

I

l i a b i l i t y ,  c a r e l e s s n e s s  a n d  i t s  t r u e  c o s t  t o  s o c i e t y  
w o u l d  l i k e l y  b e  f a r  g r e a t e r .

V

11 . T h ?  I n s u r a n c e  “C r i s i s "

K h a t  n o w  f o l l o w s  i s  n o t  i n t e n d e d  t o  t h r o w  s t o n e s  
a t  t h e  i n s u r a n c e  i n d u s t r y ,  b u t  t o  d e s c r i b e  t h e  p h e n o m e n o n  
a t  t h e  r o o t  o f  t h e  c u r r e n t  " c r i s i s . "  A c r i s i s  t h a t  n o  
o n e ,  c o n s u m e r s  c r  i n s u r e r s ,  s h o u l d  w a n t .

A .  £ £ £ £ £ £ E _ £ £ £ £ £ £ £ _ £ £ £ £ £ - i c _ P l u c t u a t i o n s  i n  P r e m i u m s  
A s  w e  h a v e  s e e n ,  t h e  r e c e n t ,  s o m e t i m e s  s e v e r e ,  

i n c r e a s e s  i n  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  h a v e  v i r t u a l ­
l y  n o t h i n g  t o  d c  w i t h  e i t h e r  t h e  f r e q u e n c y  w i t h  w h i c h  
c l a i m s  a r e  b e i n g  f i l e d ,  c r  w i t h  t h e  s i c e  c f  g u r y  
v e r d i c t s .  T h i s  p e r h a p s  h a s  n e v e r  b e e n  m a d e  m o r e  c l e a r  
t h a n  t h i s  y e a r ,  a s  t h e  f o l l o w i n g  s t a t e m e n t  f r o m .  B e s t ' s , 
t h e  i n s u r a n c e  i n d u s t r y  b i b l e ,  r e v e a l s :  :

" I n  1 9 8 4 ,  i n s u r a n c e  i n d u s t r y ' s  o w n  e s t i ­
m a t e  c f  i n c u r r e d  l o s s  a n d  l o s s  e x p e n s e  p a y ­
m e n t s  i n c r e a s e d  b y  t h e  s m a l l e s t  a m o u n t  s i n c e  
1 9 7 7 .  Y e t ,  a t  t h e  s a m e  t i m e  a s  t h e  r a t e  o f  
g r o w t h  o f  l o s s e s  w a s  d e c l i n i n g ,  p r e m i u m s  
i n c r e a s e d  b y  t h e  l a r g e s t  m a r g i n  s i n c e  1 9 7 6 ,  
o v e r  1 3 % . " ®
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P r e m i u m s  s h o u l d ,  o v e r  t h e  y e a r s ,  h a v e  b e e n  r i s i n gi?
' { 

s t e a d i l y ,  i n  l i n e  w i t h  a n d  c o n t r o l l e d  b y  t h e  a p p r o -
\p r i a t e  u n d e r l y i n g  r a t e s  o f  i n f l a t i o n ,  i f  t h' f ey w e r e  t o  

r e f l e c t  a c c u r a t e l y  t h e  u n d e r l y i n g  c o s t  o f  t h e  l i a b i l i t y  
s y s t e m  a l o n e .  T h i s  h a s  n o t  h a p p e n e d .  T h e r e  a r e  
p e r i o d s  w h e r e  r a t e s  s t a y  l e v e l  o r  e v e n  d e c l i n e ' . . d e s p i t e  
i n f l a t i o n  a n c  o t h e r s  w h e r e  r a t e s  s u r g e  u p w a r d s  f a r  m o r e  
r a p i d l y  t h a n  i n f l a t i o n .  T h e  r e a s o n s  a r e  t o  b e  f o u n d  
b o t h  i n  t h e  n a t u r e  o f  t h e  p r o p e r t y  a n d  c a s u a l t y  i n s u r a n c e  
m a r k e t p l a c e  a n d  i t s  r e l a t i o n s h i p  t o  g e n e r a l  e c o n o m i c  
t r e n d s  a n d ,  l i k e  t h e  e c o n o m y ,  t h e  p r o b l e m  i s  c y c l i c a l .

I n s u r a n c e  c l a i m s  a r e  p a i d  o u t  o f  t h e  t o t a l  o f  
p r e m i u m  i n c o m e  a n d  t h e  i n c o m e  e a r n e d  i n  t h e  i n v e s t m e n t  
o f  t h e s e  p r e m i u m s .  P r i c e  w a r s  a m o n g  c o m p e t i n g  
i n s u r a n c e  c o m p a n i e s  t o  g a i n  m a r k e t  s h a r e ,  h o p e f u l l y  
i n c r e a s i n g  p r e m i u m  i n c o m e ,  o r  a t  l e a s t  i n v e s t m e n t  
i n c o m e ,  w h e n  i n t e r e s t  r a t e s  a r e  h i g h ,  c r e a t e  h a v o c  w h e n  
i n t e r e s t  r a t e s  f a l l .  P r o f i t a b i l i t y  d e c l i n e s  a n d  e a c h  
i n s u r a n c e  c o m p a n y  i s  f a c e d  w i t h  a n o - w i n  c h o i c e :  r a i ; s e
r a t e s  a n d  l o s e  m a r k e t  s h a r e  t o  t h e  c o m p e t i t i o n ,  o r  
c o n t i n u e  t o  c o m p e t e  w i t h  i n c r e a s i n g l y  i n a d e q u a t e  r a t e s  
i n  o r d e r  t c  m a i n t a i n  o r  i n c r e a s e  m a r k e t  s h a r e - - h o p i n g  
t h a t  t h e  c o m p e t i t i o n  w i l l  b e  f o r c e d  t o  r a i s e  t h e i r  
r a t e s  f i r s t  s o  t h a t  i t  c a n  t h e n  f o l l o w  s u i t .  I t  i s  
t o u g h  t o  w i n  b a c k  p o l i c y h o l d e r s ;  i t  i s  a l o t  e a s i e r  t o
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hot 2 

c  c r p o

As the 

c a s u a l

: h a  t  i n v e s t m e n t  i n c o m e  w i l l  r i s e  t c  i m p r o v e  t h e  
' a t e  b o t t o m  l i n e .

\

N C 7 E : T h e ■ate is c u m

char m i g h t  i n d i c a t e ,  p r o p e r t y  and

t v  i n s u r e r s  h a v e  s e e n  t h e h a t  c a n  b e

e a r n e d  c n  t h e  i n v e s t m e n t  o f p r e m i u m  d o l l a r s cut



h a l f  o r  m o r e  b y  f a l l i n g  i n t e r e s t  r a t e s  d u r i n g  t h e  
c u r r e n t  e c o n o m i c  r e c o v e r y ,  n e c e s s i t a t i n g  p r e m i u m  i n ­
c r e a s e s  o n  t o p  o f  t h o s e  r a t e  i n c r e a s e s  c u r r e n t l y  r e ­
q u i r e d  t o  o v e r c o m e  p r e v i o u s l y  i n a d e q u a t e  r a t e s  w h i c h  
w e r e  t h e  r e s u l t  o f  t h e  c o m p e t i t i v e  p r i c e  w a r s  w i t h i n  t h e  
i n s u r a n c e  i n d u s t r y  a s  i n t e r e s t  r a t e s  r o s e  t o  r e c o r d  
h e i g h t s  e a r l i e r  i n  t h e  e c o n o m i c  c y c l e .

T h e  p h a s e  o f  t h e  i n s u r a n c e  c y c l e  w h e r e  p r o p e r t y  
a r . d  c a s u a l t y  i n s u r e r s  b e c o m e  o v e r  r e l i a n t  o n  i n v e s t m e n t  
i n c o m e  a n d  p r e m i u m s  b e c o m e  i n c r e a s i n g l y  i n a d e q u a t e  h a s  
b e e r ,  e u p h e m i s t i c a l l y  d e s c r i b e d  a s  " c a s h  f l o w "  u n d e r ­
w r i t i n g .  A s  P r o f e s s o r  A l f r e d  J a f f e  p o i n t e d  o u t  i n  a 

r e c e n t  l e t t e r  t o  t h e  e d i t o r  p u b l i s h e d  i r .  T h e  N e w  y c r k  
T i r e s  o n  A u g u s t  2 5 ,  1 9 5 5 :

" T h a t  p h a s e  o f  t h e  c y c l e  c o m m e n c e d  a b o u t  t h e  
f o u r t h  q u a r t e r  o f  1 9 T 6  a n d  t u r n e d  a r o u n d  
a b o u t  t h e  t h i r d  q u a r t e r  c f  1 9 8 4 .  We h a d  
c l o s e  t o  s i x  y e a r s  . . .  d u r i n g  w h i c h  A m e r i c a n  
b u s i n e s s e s ,  i n s t i t u t i o n s  a n d  m u n i c i p a l i t i e s  
g o t  t h e i r  i n s u r a n c e  w e l l  b e l o w  " m a n u f a c ­
t u r e r s '  c o s t s "  a n d  s a v e d - b i l l i o n s  o f  d o l l a r s  
o n  p r e m i u m s  . . . .  P r e m i u m  g r o w t h  i s  a f u n c t i o n  
o f  p o p u l a t i o n  i n c r e a s e ,  G . N . P .  g r o w t h ,  
i n f l a t i o n  a n d  o t h e r  e c o n o m i c  a n d  s - c i a  1 
f a c t o r s .  P r e m i u m  r a t e  l e v e l  i s  w h a t  i m p a c t s  
o n  o n e ' s  p o c k e t b o o k ,  n o t  o v e r a l l  p r e m i u m  
g r o w t h .  A m o r e  m e a n i n g f u l  s t a t e m e n t  w o u l d  
b e :  ' R a t e  l e v e l s  f o r  c o mm* 5 c i a l  i n s u r a n c e
d r o p p e d  a p p r o x i m a t e l y  5C p e r c e n t  o n  a v e r a g e  
b e t w e e n  1 9 7 8  a n d  1 9 6 4 . ' "  ( S e e  E x h i b i t  B)

T h e  c u r r e n t  s i t u a t i o n  h a s  a l s o  b e e n  e x a c e r b a t e d  b y  
t h e  f a c t  t h a t  h e a l t h  c a r e  c o s t s  c o n t i n u e  t o  r i s e  m o r e
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t.

r a p i d l y  t h a n  o t h e r  c o s t ' s  a n d  t h e  v a l u e  o f  p e r s o n a l  

i n j u r y  c l a i m s  i s ,  t o  a v e r y  l a r g e  e x t e n t ,  . q u i t e  u n d e r ­
s t a n d a b l y  c o n t r o l l e d  b v .  t h e u n d e r l y i n a  e c o i i o r . i c s  o f
h e a l t h  c a r e  c o s t s .  I t  s h o u l d  b e  n o t e d  t h a t  h e a l t h  c a r e  
c o s t s  a r e  c o n t i n u i n g  t o  r i s e  i n  t h e  g r e a t e r  P h i l a d e l p h i a  
a r e a  a t  t h e  h i g h e s t  r a t e  i n  t h e  n a t i o n ,  1 1 . 5 I V  p e r c e n t ,  
d o u b l e  t h e  n a t i o n a l  a v e r a g e ,  a c c o r d i n g  t c  t h e  U . S . 
B u r e a u  c f  L a b o r  S t a t i s t i c s  a s  r e p o r t e d  i n  

T h  e _ P h  i__l a d e l _ nh i  = _ 2 r £ u i l i r  c r - ?  u n d a y ,  X a r c h  1 1 ,  1 ?  = ; .
( S e e  E x h i b i t  C)

I n  a d d i t i o n  t c  a l l  c :  t h e  f o r e g o i n g ,  o t h e r  f a c t o r s  
a r e  a l s o  i r p a c t i r . g  o n  t h e  p r o p e r t y  /  c a s u a l t y  r e i n s u r a n c e

U n i t e d  S t a t e s  a s  a
a r. o e n :

s  t  o r  r  s
. e s s e s  m

a r. e c r  a s r. e s
a n d  f i r e s ;  a n  d 
f o r e i g n  c u r r e n c i e s  r e l a t i v e  t o  t h e  s t r o n g  U . £.  d o l l a r ,

W h a t  i s  r . Dv  h a p p e n i n g  w i t h  r a t e s  w a s  s u r g e d  u p  b y
r o v e r  C c e c h ,  r e g i o n a l  v i c e  p r e s i d e r . ‘

I n s u r a n c e  A s s o c i a t i o n ,  a s  f o l l o w s :
t h e  A r e  r i c  a n

" C c r r a . n i e s  a r e  d o i n g  w h a t  t h e y  f e e l  t h e y  h a v e  
t c  t o  g e t  b a c k  t o  p r i c e  a d e q u a c y . . . C o i s p e t i -  
r i v e  p r e s s u r e  d r o v e  r a t e s  d o w n  f o r  r , a n y  
y e a r s .  G e n e r a l l y  p r i c e s  t o d a y  a r e  c o r i n g  b a c k  
t o  w h a t  t h e y  w e r e  i n  1 9 7 7  o r  1 9 7 8  w h e n  
a d j u s t e d  f o r  i n f l a t i o n . "  ( S e e  E x h i b i t  D)

l-



e . I ^ £ _ £ H £ £ £ £ i _ £ l l £ £ £ ^ £ l _ i t £ _ I I l s H £ £ ' l £ £  c ^ c l  e _ £ n d _ t h e _C u 1 2. o o k _ f  o £ _ t  h e  F u t u r e  

B e c a u s e  o f  d e c l i n i n g  p r o f i t a b i l i t y ,  i n s u r a n c e
4

c o m p a n i e s  h a v e  b e c o m e  u n w i l l i n g  t o  u t i l i z e  t h e i r
I

c a p i t a l  ( c a p a c i t y )  t o  i n s u r e  r i s k s ,  c a u s i n g  a " c r i s i s  
o f  a v a i l a b i l i t y . " '  I n  t h e  c o m p e t i t i v e  f r e e  m a r k e t ,  i n -

Vv e s t m e n t  c a p i t o l  t e n d s  t o  f l o w  t o  t h o s e  i n v e s t m e n t s  
w h e r e  p r o f i t s  a r e  h i g h e s t  a n d  m o s t  r e l i a b l e .  A f t e r  a l l ,  " 
b u s i n e s s  c f  b u s i n e s s  i s  p r o f i t s . "  U n f o r t u n a t e l y ,  t h i s  i s  
n e t  n e c e s s a r i l y  g o o d  f o r  i n s u r a n c e  p u r c h a s e r s  o r ,  i n  t h e  
l o n g  t e r m ,  f o r  m a n y  s e c t o r s  c f  t h e  i n d u s t r y  i t s e l f .  W h e n  
p r o f i t s  a r e  r e d u c e d ,  i n s u r a n c e  c o m p a n i e s  b e c o m e  v e r y  s e l e c  
T h e y  n a t u r a l l y  w a n t  t o  m a x i m i s e  p r o f i t s .  T h e r e f o r e ,  
t h e y  t r y  t o  a v o i d  i n s u r i n g  r i s k s ,  p r e f e r r i n g ,  i n s t e a d ,  
t o  i n v e s t  i n  t h o s e  l i n e s  w h i c h  a r e  a " s u r e  b e t "  a n d ,  i n  
a n y  e v e n t ,  t h e y  w i l l  c h a r g e  w h a t  t h e  m a r k e t  w i l l  b e a r .

I r .  c h o o s i n g  w h i c h  l i n e s  t o  w r i t e  w h e n  p r o f i t s  a r e  
r e d u c e d  i n  t h e  i n s u r a n c e  b u s i n e s s  c y c l e ,  c e r t a i n  
p r o p e r t y /  c a s u a l t y  l i n e s  s u f f e r  f r o m  a l a c k  o f  a d e q u a t e  
d a t a  w h i c h  p r e v e n t s  p r o p e r  u n d e r w r i t i n g ,  i n c l u d i n g  s u c h  
t h i n g s  a s  t h e  c o n s i d e r a t i o n  o f  i n d i v i d u a l  c l a i m  
e x p e r i e n c e ,  i n  t h e  r a t e  m a k i n g  p r o c e s s .  P o t e n t i a l  
p u r c h a s e r s  o f  i n s u r a n c e  i n  t h e s e  l i n e s  a r e  a t  a d i s a d v a n ­
t a g e  r e l a t i v e  t o  o t h e r s  u n d e r  c u r r e n t  m a r k e t  c o n d i t i o n s .



W h e n  p r o f i t s  a r e  d o w n ,  i n s u r e r s ,  l i k e  o t h e r  b u s i n e s s e s ,  

w i l l  s t i c k  w i t h  t h e  l i n e s  t h e y  k n e w  t h e  m o s t  a b o u t  a n d  

a r e  t h e  m o s t  p r o f i t a b l e .  It d o e s  n o t  m e a n  ' t h a t  

i n s u r i n g  e t h e r  l i n e s  is n e t  p r o f i t a b l e ,  b u t  r a t h e r ,  

t h a t  s o m e  l i n e s  a r e  c o n s i d e r e d  m o r e  l i k e l y  to  y i e l d  

h i g h e r  p r o f i t s  t h a n  e t h e r s .  T h e  s l i g h t e s t  in  d'a carter, 

cf r i s k ,  a n y  u n c e r t a i n t y  or u n a n t i c i p a t e d  e v e n t ,  c a n  

l e a d  v i r t u a l l y  t h e  e n t i r e  i n d u s t r y  tc r a d i c a l I v  

i n c r e a s e  p r i c e s ,  r e d u c e  c r  c a n c e l  c o v e r a g e  cr w i t h d r a w  

f r o r  t h e  m a r k e t ,  w h e t h e r  cr r.ct s u c h  a c t i o n s  a r e  

j u s t i f i a b l e  b v an.'.- c b ■ e c o i v e star. d a r i .

B e s t ' s  s a y s  it m o s t  s u c c i n c t l y ;  t h e  n e t  e f f e c t w a s

.-.crease

i n c e n t i v e  cf i n s u r e r s  c

ir.tive

a v a i l a b i l i t y  a n d  c o s t . "  O b s e r v e r s  c f t h e  i r . d u s t r v ,  u n d e r -

star. o i n r  t h i s  r e l a t i o n  sr. i t  b e t w e e n  t h i s c f  c r e d i t ­
o r  i  1 i  t y " a n d  p r e m i u m s ,  p r e d i c t e d  i n  t h e  e a r l y  1 ?  = :  ' s t h a t ,  

c n . c e  i n t e r e s t  r a t e ?  s t a r t e d  t c  f a l l  s i g n i f i c a n t l y ,  c r e m i u m . s  
w o u l d  o n c e  a g a i n  r i s e ,  p r o b a b l y  s h a r p l y . *  A n  e x a m p l e "  o f  t h e  
c o r r e c t  r. e s s  c f  t h i s  p r e d i c t i o n  c a r .  b e  s e e n  w h e n  com.  p a n n e  
t h e  e a r l i e r  c h a r t  d e p i c t i n g  t h e  f a l l  c f  t h e  p r i m e  r a t e  t o  
t h e  f o l l o w i n g  c h a r t s  c o n c e r n i n g  ir. e d i  c a l  m a l p r a c t i c e  i n s u r a n c e
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T h e  " b o o m r b u s t "  c y c l e  i n  t h e  i n s u r a n c e  i n d u s t r y
i s  r e f l e c t e d  i n  t h e  b e h a v i o r  o f  i n s u r e r s :

" I t  i s  a m a z i n g  t o  s e e  w h a t  h a p p e n s  m  a n  
i n s u r a n c e  c y c l e  t o  t h e  m e n t a l  s t a t e  o f  u n d e r ­
w r i t e r s .  A t  t h e  t o p  o f  t h e  c y c l e ,  i n  1 9 6 1 ,  
i n s u r e r s  w e r e  w i l l i n g  t o  n o t  o n l y  t a k e  a l l  o f  
t h e  r i s k s  t h a v  a r e  s h u n n i n g  t o d a y ,  b u t  w e r e  
w i l l i n g  t o  g o  s o  f a r  a s  t o  i n s u r e  t h e  l i a b i ­
l i t y  o f  MGM a f t e r  t h e i r  G r a n d  H o t e l  b u r n e d  
d o w n .  C o m p a r e  t h a t  w i t h  t o d a y ' s  d o o m s d a y  
a t t i t u d e  t o w a r d  r i s k s  t h a t  t h e  u n d e r w r i t e r s  
h a v e  s u b j e c t i v e l y  d e c l a r e d  t o  b e  t a b o o . " 1 '

( S e e  A l s o  E x h i b i t  E )
T h i s  c y c l e  o f  p r o f i t a b i l i t y  f o r  i n s u r e r s  c a n  

p e r h a p s  b e s t  b e  s e e n  i n  t h e  f o l l o w i n g  c h a r t  s h o w i n g

A v e r a g e  A n n u a l  R a t a *  of R e t u r n  o n  N e t  I n c o m e  
A f t e r  T a x e s  a s  a P e r c e n t  o f  N e t  W o r t h  1 9 7 2 - 8 2  (12)

A l o n g e r  t e r m  l e e k  a t  t h i s  c y c l e  c a n  b e  s e e n  i n  
t h e  f o l l o w i n g  c h a r t .
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A s  t h e  a b o v e  c h a r t s  d e m o n s t r a t e ,  i n s u r a n c e  c r i s e s  

a r e  b o t h  c y c l i c a l  a n d  p r e d i c t a b l e .  K h a t  w e  a r e  e x p e r ­

i e n c i n g  r . o v  i r. 1 9 8 ;  is j u s t  s u c h  a " c r i s i s , "  a c r i s i s  i : 

i n s u r a n c e  m a r k e t p l a c e ,  c r e a t e ;  b y  t h e  e c c r . c r i e s  cf  t h e  

i n s u r a n c e  b u s i n e s s  a n d  i t s  i n t e r r e l a t i o n s h i p  w i t h  

u n d e r l y i n g  e c o n o m i c  t r e n d s  a n d  c o n d i t i o n s ,  b o r n  from, 

t h e  s t r u g g l e  b e t w e e n  c o m p e t i n g  i n s u r a n c e  c o m p a n i e s  f o r  

m a r k e t  s h a r e  a n d  p r o f i t s .

D u r i n g  t h e  c u r r e n t  p h a s e  cf  t h e  i n s u r a n c e  c y c l e ,  

i n s u r e r s  a r e  d e m a n d i n g  a n d  r e c e i v i n g  s u b s t a n t i a l  

i n c r e a s e s  i n  r a t e s  in  o r d e r  tc  s u b s t a n t i a l l y  i n c r e a s e  

t h e i r  p r o f i t a b i l i t y .  C n e e  h i g h e r  p r o f i t s  a r e  r e s t o r e d ,  

t h e  c u r r e n t  c r i s i s  of  a v a i l a b i l i t y  a n d  c o s t  w i l l  

d i s a p p e a r  a n d  t h e  n e x t  r o u n d  c f  c o m p e t i t i v e  p r i c i n g  is 

l i k e l y  t o  r e e m e r a e .



I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  a u t o  i n s u r a n c e  
p o l i c y h o l d e r s  i n  P e n n s y l v a n i a  w e r e  c u s h i o n e d  a g a i n s t  
t h e  f u l l  i m p a c t  o f  t h e  p r e s e n t  c r i s i s  b y  t Vi e  s t a t e ' s  
n e w  a u t o  i n s u r a n c e  l a w  w h i c h  t o o k  e f f e c t  - u s t  a s  t h e  
c u r r e n t  p h a s e  c f -  t h e  m a r k e t  c y c l e  w a s  t s g i n n i n s .  F c r  
e x a m p l e ,  i n  1 9 8 5 ,  S t a t e  F a r m ,  t h e  l a r g e s t  a u t  <y i n s u r e r  
l n  b o t h  P e n n s y l v a n i a  a n d  t h e  U n i t e d  S t a t e s ,  t o o k  a r a t e  
i n c r e a s e  a v e r a g i n g  6% f c r  t h e  e n t i r e  n a t i o n ,  b u t  S t a t e  
F a r m ' s  i n c r e a s e  w a s  o r. 1 y  3 . 9 % i n  P e n n s y l v a n i a .
T h e  c o s t  o f  i n s u r i n g  a n  a u t c m o b i l e  i r .  t h e  U n i t e d  S t a t e s  
i n  1 9 8 5  h a s  r i s e n  a t  a n  a n n u a l i z e d  r a t e  c f  1 8 . 2 % .  ' ”  
P e n n s y l v a n i a  a p p e a r s  t o  b e  b e l o w  t h e  n a t i o n a l  a v e r a c e  
f c r  t h e  f i r s t  t i m e  i r .  y e a r s .

S i g n i f i c a n t l y ,  a r e c e n t  a r t i c l e  i r .  t h e  ;  c u r  r. a 1 c f  
C o m m e r c e  r e p o r t e d  o n  a n e w  s t u d y  e n t i t l e d  " 1 9 8 5 ,  A 
C r i t i c a l  Y e a r , "  d e n e  b y  t h e  i n s u r a n c e  i n d u s t r y  i t s e l f ,  

t h r o u g h  t h e  I n s u r a n c e  S e r v i c e s  C f f i c e  a n d  t h e  N a t i o n a l  
A s s o c i a t i o n  o f  I n d e p e n d e n t  I n s u r e r s .  T h e  s t u d y  c o n ­

c l u d e d ,  " T h e  p r o p e r t y  / c a s u a l t y  i n d u s t r y  m u s t  a c c e p t  J ' t h e  
m a j o r  r e s p o n s i b i l i t y  f c r  i t s  c u r r e n t  f i n a n c i a l  c o n d i ­
t i o n . "  ( S e e  E x h i b i t  F '

H o w e v e r ,  i t  i s  n o t  y e t  t i m e  t c  m o u r n  
f o r  t h e  p r o p e r t y /  c a s u a l t y  i n d u s t r y  c r  f { : a r  f o r

l’

i t s  d e m i s e .  D r .  M i c h a e l  E .  H o g u e ,  P r e s i d e n t  a n d
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A g e n t s ,  s a i d

" T h e  p r o p e r t y - c a s u a l t y  i n s u r a n c e  i n d u s t r y  
t o d a y  i s  i n  a s t r o n g e r  c a p i t a l  a n d  s i i r p l u s  
p o s i t i o n  t h a n  i t  h a s  e v e r  b e e n  i n  a n d  i t  
c l e a r l y  h a s  e n o u g h  c a p i t a l  a n d  s u r p l u s  t o  
m e e t  t h e  n e e d s  c f  t h e  i n s u r a n c e  i n d u s t r y  
t o d a y  a n d  i n  t h e  n e a r  f u t u r e . "  ( S e e  E x h i b i t  G !

T h e  K a t i c n a 1 U n d e r w r i t e r  r e p o r t e d  t h a t  D r .  H o g u e  
" a l s o  p r e d i c t e d  a q u i c k e r  t h a n  e x p e c t e d  r e t u r n  t o  ' a  
p e r i o d  c f  a l a c k  c f  p r i c e  d i s c i p l i n e ' ; "  i  r. o t h e r  w o r d s ,  
5 r e t u r n  t. o  c o r  d  0 1 1 1 1 v s  n r  1 « 9 c  u 1 1 1 r. c  ,

T* V ,

" D r .  H o g u e  s a i d  A . . X. S e s t  r e p o r t e d  
c o n s o l i d a t e d  p o l i c y h o l d e r  s u r p l u s  c f  S £ 4 
b i l l i o n  a s  c f  D e c .  3 1 ,  1 9 5 4 ,  a n d  t h e n  m  a 2 u '
1 5 ,  1 ?  f  3 ,  r e p o r t  i n d i c a t e d  a n  a d j u s t e d

r p l u s  o f  £ 9 2  b i l l i o n .  T h u s ,  h e  s a i d ,  
s t  s a w  a n  e q u i t y  i n  t h e  b a l a n c e  s h e e t  o f  
e b 1 1 1  i  c  r. w h i c h  h e  s a i d  a r i s e s  c u t  o f  

u n d e r v a l u e d  a s s e t s  a n d  o v e r s t a t e d  
l i a b i l i t i e s .  He  s a i d  i t  c o m . e s  p r i m a r i l y  
f r o m ,  t h e  u n e a r n e d  p r e m i u m ,  r e s e r v e  f c r  t h a t  
p c r t i c n  a l r e a d y  p a i d  c u t  i n  a c q u i s i t i o n  c o s t s  
a n d  f r o m  t h e  e s t i m a t e  c f  t h e  i o s s  r e s e r v e s  o n  
a d i s c o u n t e d  b a s i s .
’" I n  g e n e r a l ,  w h a t  t h a -  - 1mean; : a i  c  , ' i s
t h a t  t h e  c r c o e r t v - c a s u a l t v  i n d u s t r y ,  i f  i t  
w e r e  p u t  i n t o  a r u n o f f  s i t u a t i o n  a n d  a s s u m i n g  
t h e  r e s e r v e s  a r e  a c c u r a t e ,  w h e n  t h e  p e r i o d  o f  
r u n o f f  i s  c o m p l e t e d ,  n e t  c n l y  w o u l d  t h e r e  b e  
S 6 4 [ b  ] 1 1 1 i  o n m  c a p i t a l  a n d  s u r p l u s ,  b u t  t h e r e
w o u l d  b e  a n o t h e r  S 2 S  b i l l i o n  l e f t  o v e r . '



*

" E v e n  a s s u m i n g ■ a r e s e r v e  d e f i c i e n c y  o f  a s  

m u c h ' a s  2 0  p e r c e n t ,  h e  s a i d ,  a f t e r  t h e  p e r i o d  

c f  r u n o f f ,  t h e  i n d u s t r y  w o u l d  h a v e  n o t  o n l y  

t h e  $ 6 4  b i l l i o n  o f  r e p o r t e d  s u r p l u s ,  b u t  

a n o t h e r  $8  b i l l i o n  o r  $9 b i l l i o n  "of 

u n d i s c l o s e d  p r o f i t s .
i

" ' I t  i s  f o r  t h i s  r e a s o n , '  D r .  H o g u e  s a i d ,  

' t h a t  w e  b e l i e v e  t h e  p r o p e r t y  a n d  c a s u a l t y  

i n s u r a n c e  i n d u s t r y  is  o v e r c a p i t a l i z e d ;  a n d  

t h a t ,  f r a n k l y ,  is  g o i n g  t o  b e  a d e t r i m e n t ,  

n o t  a n  a d v a n t a g e . 1 ...

"'It's f o r  t h a t  r e a s o n , '  h e  c o n t i n u e d ,  ' t h a t  

w e  m a i n t a i n  t h a t  t h e  i n d u s t r y  d o e s  n o t  h a v e  a 

c a p a c i t y  p r o b l e m . ' . . .

" . . . W h a t  i t  d o e s  i n d i c a t e ,  h e  s a i d ,  i s  t h a t  t 

i n s u r a n c e  i n d u s t r y  is n o t  p l e a s e d  w i t h  t h e  

p r o f i t a b i l i t y  o f  t h e  m a r k e t  a n d  is u n w i l l i n g  

t c  r e l e a s e  t h e  c a p a c i t y  i n  s e a r c h  of  t a k i n g  

r i s k .  ' T h e r e  l i e s  c u r  m a y o r  c o n c e r n , '  he  

s a i d  .

" W h e n  t h e  p r o f i t a b i l i t y  a p p e a r s l r. t h e  

f i n a n c i a l  s t a t e m e n t s  of t h e  c a r r i e r s ,  

p a r t i c u l a r l y  i r. t h e  r e g i c n a !  a n d  e t h e r  s m a l l  

c o m p a n i e s  t h a t  h a v e  n e t  h a d  t h e  e x t e n t  cf 

p r o b l e m s  t h a t  m a n y  o f  t h e  l a r g e r  c a r r i e r s  

h a v e  h a d ,  t h e y  w i l l  b e g i n  t c  r e l e a s e  t h e  

s u r p l u s  in  a n t i c i p a t i o n  c f  g r o w t h  o f  m a r k e t  

s h a r e .

"Cr. H o g u e  s a i d  C h u b b  a n d  C h i c  C a s u a l t y  

r e c e n t l y  r e l e a s e d  r . i n e - m o n t h  r e s u l t s  s h o w i n g  

t h a t  e a r n i n g s  p e r  s h a r e  h a v e  a l r e a d y  d o u b l e d  

in 1985.

"'It is  o u r  c o n c e r n , '  h e  s a i d ,  ' t h a t  w e ' r e ,  

g o i n g  t o  f i n d  a m o r e  r a p i d  r e l e a s e  o f  t h a t  

s u r p l u s  i n  s e a r c h  o f  m a r k e t  s h a r e  t h a n  is  

o t h e r w i s e  b e i n g  p r e d i c t e d  r e l a t i v e  t c  w h e n  

t h e  m a r k e t s  w i l l  t u r n .  It is o u r  b e l i e f  t h a t  

t h a t  is c i n g  t o  r e s u l t  a g a i n  i n  a p e r i o d  of 

l a c k  o f  p r i c e  d i s c i p l i n e .
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" K e  b e l i e v e  t h a t  t h e  r e q u i r e m e n t  t o  a l l o c a t e  
t h e  s u r p l u s  b e c a u s e  o f  t h e  n e c e s s i t y  t o  
l e v e r a c e  t h a t  s u r c l u s  a a a i n s t  r e t u r n s  t o  m e e t

* it h e  t a r g e t  r e t u r n  o n  i n v e s t m e n t s  <p f  m a n y  o f  
t h e s e  c o r p o r a t i o n s ,  w e  w i l l  b e g i n  t o  s t a r t  t h e  
p r o c e s s  o f  m a r k e t  c o m p e t i t i v e n e s s . '
" H e  c a l l e d  i t  ' g r o s s  m i s m a n a g e m e n t '  c f  a 
p r c p e r t y - c a s u a l t v  i n s u r a n c e  c o m p a n y  t o  
a t t e m p t  t o  i n c r e a s e  m a r k e t  s h a r e  u n l e s s  t h e r e  
a r e  i n d i c a t o r s  a v a i l a b l e  s h o w i n g  w h e r e  t h e  
p r i c e  a n d  r e l a t i v e  e x p o s u r e  a r e  a t  a n y  p c i r . t  
i n  t i r e .  He  s a i d  i t  h a s  b e e n  h i s  e x p e r i e n c e  
t h a t  t h e r e  a r e  f e w  i n s u r a n c e  c o m p a n i e s  i n  
t h e  I " . S .  m a r k e t  w h i c h  a r e  f u l l y  a w a r e  o f  t h e  
c u r r e n t  p r i c e  a n d  e x p o s u r e  r e l a t i o n s h i p  i n  
t h e i r  p o r t f o l i o  o n  a r e c u r r i n g  b a s i s . . . "

( S e e  E x h i b i t  G)
I n  o t h e r  w o r d s ,  D r .  H o g u e  a p p a r e n t l y  b e l i e v e s  t h a t  

t h e  i n s u r a n c e  c y c l e ,  w i t h ,  i t s  p e a k s  a n d  v a l l e y s ,  i s  
r e s t  l i k e l v  t o  b e  r e p e a t e d  a c a i r .  i n  t h e  f u t u r e  -  u s  t  a s  
i t  h a s  i r .  t h e  p a s t .  ( F o r  f u r t h e r  d i s c u s s i o n  a n d  e t h e r  
v i e w r  c r .  t h e  c a p a c i t y  a s p e c t  c f  D r .  H o g u e ' s  r e m a r k s ,  
coo E x h i b i t  H '

W h i l e  i t  a p p e a r s  c e r t a i n  t h a t  t h e  i n s u r a n c e  i n d u s ­
t r y  w i l l  c o n t i n u e  a n d  p r o f i t a b i l i t y  w i l l  i m p r o v e ,  t h e r e  
w i l l  b e  s o m e  i n e v i t a b l e  c h a n g e s .  T h e  n a t u r e  a n d  e x t e n t  
o f  t h e s e  c h a n g e s  r e m a i n s  t o  b e  s e e r . .  T h e r e  m a y  b e  
i n c r e a s e d  g o v e r n m e n t  i n t e r v e n t i o n  t c  a t t e m p t  t o  c o n t r o l  
t h e  s w i n g s  c f  t h e  i n s u r a n c e  c y c l e  a n d  t o  a s s u r e  
a v a i l a b i l i t y  o f  c o v e r a g e  a n d  p r o v i d e  a d e q u a t e  d a t a  f o r  
r a t e  m a k i n g  p u r p o s e s  f c r  c e r t a i n  l i n e s ,  a s  w e l l  a s  t o  
p r e v e n t  s u c h  a b u s e s  a s  m i d t e r m  c a n c e l l a t i o n s .  T h e r e

c e r t a i n l y  b e  s o m e s t r u c t u r a l  c h a n g e s  i r .  t h e



4

m a r k e t p l a c e ,  i n c l u d i n g  i n c r e a s e d  r e l i a n c e  ,on s e l f -  

i n s u r a n c e .  I n s u r a n c e  p u r c h a s e r s  h a v e  m u c h \ a t  s t a k e .  

K i l l  t h e y  c o n t i n u e  t o . b e  a t  t h e  m e r c y  o f  t h e  i n s u r a n c e  

c y c l e  o r  w i l l  t h e y  t a k e  a n  a c t i v e  r o l e  i n  i m p r o v i n g  

t h e i r  s i t u a t i o n ?  C h a n g e s  a r e  c o n s t a n t  in  o u r  s o c i e t y
i
r

a n d ,  j u s t  a s  t h e  l a w  a d a p t s  t o  t h e s e  c h a n g e s ,  s o  m u s t  

i n s u r a n c e .  S o  f a r ,  t h e  c o m p e t i n g  i n s u r a n c e  c o m p a n i e s  

h a v e  a p p a r e n t l y  f o u n d  it e a s i e r  t c  a g r e e  a m o n g  

t h e m s e l v e s  t o  t r y  to  s h i f t  t h e  b l a r e  f o r  t h e i r  p r o b l e m s  

cntc. t h e  l e g a l  s y s t e m  t h a n  t c  a g r e e  cr. h o w  t c  s c l v e  

them.

T h e  ? s 3 r c h  f c r  E f f e c t i v e  E e l u t i e r . s  

A s  m u s t  b e  c l e a r  b y  r e v  , t h e  r e a l i t y  c f  t h e  
" c r i s i s "  i s  f a r  d i f f e r e n t  a n d  m o r e  c o m p l e x  t h a n  i s  
c o m m o n l y  p e r c e i v e d .  T h e  a n s w e r s  t c  t h e s e  p r o b l e m s  d o  
n e t  l i e  i n  c o s t  s h i f t i n g  d e v i c e s  s u c h  a s  v a r i o u s  a r b i ­
t r a r y  l i m i t a t i o n s  o n  t h e  r i g h t s  o f  t h e  c i t i z e n s  o f  
P e n n s y l v a n i a .  T h e  a n s w e r s  a r e  n u m e r o u s  a n d  w h a t  
f o l l o w s  i s  n o t  i n t e n d e d  t c  fce a n  a l l  i n c l u s i v e  l i s t .  
P a r t  o f  t h e  a n s w e r  l i e s  i n  a s s u r i n g  t h a t  t h e  i n s u r a n c e  
i n d u s t r y  d o e s  r e a l  u n d e r w r i t i n g ,  c o n s i d e r s  i n d i v i d u a l  
e x p e r i e n c e  i n  r a t e  m a k i n g  a n d  h a s  a d e q u a t e  d a t a  i n  
o r d e r  t o  d o  t h i s  j o b .  F u r t h e r ,  w h i l e  c o m p e t i t i o n  m a y  
b e  d e s i r a b l e  a s  a g e n e r a l  r u l e ,  i n s u r a n c e  c o m p a n i e s  
c a n n o t  b e  p e r m i t t e d  t o  c h a r g e  r a t e s  w h i c h  a r e  m a d e -



q u a t e  o r  e x c e s s i v e .  I n  s o me  l i n e s ,  t h e  m a r k e t  i n  a

s t a t e  m a y  b e  s o  c o n c e n t r a t e d  a s  t o  n o t  b e  C o n d u c i v e  t o
V

o p e n  c o m p e t i t i o n .  T h i s  m u s t  be  c a r e f u l l y  e x a m i n e d .
i

A l s o  n e c e s s a r y  is a c t i o n  to  r e d u c e  d e p e n d e n c e  o n  t h e  

f o r e i g n  r e i n s u r a n c e  m a r k e t  a n d  p a r t i c u l a r l y  t h e

r
d o m i n a n c e  o f  L l o y d ' s  o f  L e n d e r ,  o v e r  t h e  A m e r i c a n  i n ­
s u r a n c e  m a r k e t .  A n o t h e r  p a r t  o f  t h e  a n s w e r  l i e s  i n  
r e e x a m i r . i r . c  t h e  i n v e s t m e n t  l a w s  g o v e r n i n g  p r o p e r t y  a n d  
c a s u a l t y  i n s u r a n c e  c o m p a n i e s  s o  t h a t  t h e y  c a n  e n g a g e  m  
a p p r o p r i a t e  m o d e r n  i n v e s t m e n t  p r a c t i c e s  w h i c h  r i c h , t  
c n 2 b I ? t  h e r  b o  s rr c  c  -  h c u b  b b 0 g f f  g c t s  of c h 2 r c * r* o 
e c r r .  o r i c  c o n d i t i o n s  cr .  t  h g i  r  c c r r c r & t G  b e t t e r  2 1 n 0 s . 
P e n n s y l v a n i a ' s  l a w  g o v e r n i n g  i  r . s u r  a r . c e  : c r  p a r . y  i n ­
v e s t m e n t s  d a t e s  f r o m  1 9  2 1 .  Ar .  a d d i t i o n a l  a n s w e r  l i e s  
i r .  i n c r e a s e d  i n s i s t e n c e  cr.  r i s k  m a n a g e m e n t  cr .  p a r t  o f  
b o t h  i n s u r a n c e  p r o v i d e r s  a n d  c o n s u m e r s  i r .  o r d e r  t o  
p r e v e n t  i n j u r i e s  f r o m  o c c u r r i n g  i n  t h e  f i r s t  p l a c e .  A 

f u r t h e r  p a r t  o f  t h e  a n s w e r  l i e s  i n  i n c r e a s e d  k n o w l e d g e  
c r .  t h e  p a r t  c f  i n s u r a n c e  c o n s u m e r s  a s  t c  h o w  t o  b u y  
i n s u r a n c e  a r. d w h o  t o  b u y  i t  f r o m .  T h i s  w o u l d  i n c l u d e  
i n c r e a s i n g  u s e  c f  s e l f - i n s u r a n c e  a n d  p o o l i n g  m e c h a n i s m s .

T h r o u g h  t h e  p o o l i n g  cf  r i s k s  m a n y  g r o u p s  n e e d i n g  

i n s u r a n c e  c o v e r a g e ,  i n c l u d i n g  P e n n s y l v a n i a ' s  p o l i ­

t i c a l  s u b d i v i s i o n s ,  c o u l d  a c c o m p l i s h  s e v e r a l  o b j e c t i v e s .

F i r s t ,  t h e y  c o u l d  c o l l e c t i v e l y  s e l f - i n s u r e  t h e i r  i o w -
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end e x p o s u r e . ' «

S e c o n d ,  t h e y  c o u l d  u s e  t h e  s t r e n g t h  o A  t h e i r  n u m ­
b e r s  a n d  t h e  s t a b i l i t y - o f  r i s k  i n h e r e n t  i n  s u c h  a n  
a r r a n g e m e n t  t o  n e g o t i a t e  t h e  m o s t  f a v o r a b l e  r a t e s  f r c r
t h e  p r i v a t e  s e c t o r  f o r  t h e i r  c o l l e c t i v e  h i g h - e n d  e x p o -

*

s u r e .  T h u s ,  t h e  p o o l i n g  m e c h a n i s m  w o u l d  w o r k  v e r y  m u c h  
l i k e  a a r c  u p  i n s u r a n c e  p l a n  w i t h  a h i g h  d e d u c t i b l e .

T h i r d ,  t h e  p o o l i n g  m e c h a n i s m  c o u l d  p r o v i d e  a d a t a  
b a s e  c r .  a l l  c l a i m s  a g a i n s t  i t s  p a r t i c i p a n t s  w h i c h  
w o u l d  e n a b l e  e f f e c t i v e  r i s k  ir. ar .  a g e r .  er.  t - - c l a i r  
o r e v e r . t i e r . -  - t h e  o n l y  r e a l  w a y  t c  c u t  c c s t s .

F o u r t h ,  s u c h  a d a t a  b a s e  w o u l d  p r o v i d e  i t s  
o a r t i c i c a n t s  w i t h  t h e  a b i 1 i t v  t c  d e t e r m i n e  i f  t h e i r  
i n s u r a n c e  r a t e s  a r e  f a i r  a n d  r e a s o n a b l e .

T h e  c-.  c l i r . c  m e c h a n i s m  I  am. d e s c r i b i n g  c o u l d  b e  r u n  
b y  a p r i v a t e  i n s u r e r  w i t h  t h e  a p p r o p r i a t e  e x p e r t i s e .
J i c s t  i m p o r t a n t l y ,  s u c h ,  a p r o g r a m  w o u l d  e f f e c t i v e l y  f r e e  

g r o u p s  s u c h  a s  P e n n s y l v a n i a ' s  p o l i t i c a l  s u b d i v i s i o n s - ;  
f r o m  t h e  v i c i s s i t u d e s  o f  t h e  i n s u r a n c e  c y c l e .  T h i s  i s

J

b e c a u s e  t h e y  w o u l d  h a v e  c r e a t e d  t h e i r  o w n  c a p a c i t y  t c  
t h e  e x t e n t  t h e y  s e l f - i n s u r e ,  t h u s  h o a r d i n g  t h e  s o m e ­
t i m e s  e x t r e m e l y  l i m i t e d  c a p a c i t y  a v a i l a b l e  i n  t h e  p r i ­
v a t e  s e c t o r  f o r  t h e i r  h i g h - e n d  e x p o s u r e .  F u r t h e r ,  i t  
w o u l d  g i v e  t h e m  t h e  d a t a  n e c e s s a r y  b o t h  t o  p r e v e n t  
c l a i m s  a n d  n e g o t i a t e  i n s u r a n c e  r a t e s  f a r  m o r e  e f f e c t i v e l y .



I n  r e m a r k s  t o  t h e  F l o r i d a  S e n a t e  C o m m ' - e r c e  C o m m i t ­
t e e  r e g a r d i n g  p r o p e r t y  a n d  l i a b i l i t y  i n s u r a n c e  o n  
O c t o b e r  8 ,  1 9 B 5 ,  F l o r i d a  I n s u r a n c e  C o m m i s s i o n e r ,  B i l l
G u n t e r ,  s u p p o r t e d  t h e  v i e w s  e x p r e s s e d  h e r e i n  a s  t o  t h e  
s o l u t i o n s  w h i c h  w o u l d  a p p e a r  t o  b e  a p p r o p r i a t e  u n d e r  
t h e  c i r c u m s t a n c e s .  ( S e e  E x h i b i t  I )

Ir. t h i s  r e g a r d ,  it s h o u l d  b e  r e m e m b e r e d  t h a t  

i n s u r a n c e  f i r s t  b e g a n  i r. E n g l a n d  w h e n  t h e  o w n e r s  of  

m e r c h a n t  v e s s e l s  d e c i d e d  t h a t  t h e  b e s t  w a y  t h e y  c o u l d  

h a n d l e  t h e  r i s k s  i n h e r e n t  ir. t h e i r  b u s i n e s s  w a s  t o  

s h a r e  t h a t  r i s k .  M a y b e  it is t i m e  t c  r e t u r n  to  t h e  

b a s i c s  ir. i n s u r a n c e .  I m p o r t a n t l y ,  t h e  s o l u t i o n s  I a m  

s u g g e s t i n g  a r e  a p p l i c a b l e  to o t h e r s ,  b e s i d e s  p o l i t i c a l  

s u b d i v i s i o n s ,  w h o  a r e  a f f e c t e d  b v  t h i s  c r o b l e r  cf c o s t  

ar.d a v a i l a b i l i t y  c f  l i a b i l i t y  i n s u r a n c e .

T h i s  c y c l i c a l  p r o b l e m  w i t h  l i a b i l i t y  i n s u r a n c e  

r a t e s  w i l l  r e m a i n  with, u s  u n t i l  d e c i s i o n  m a k e r s  ir. 

g o v e r n m e n t ,  b u s i n e s s  a n d  t h e  p r o f e s s i o n s ,  a s  w e l l  as  

h e  o b s e r v e r s  ir. t h e  m e d i a ,  s h i f t  t h e i r  f o c u s .  K e  

m u s t  s t o p  d e a l i n g  w i t h  p e r c e p t i o n s  a n d  b e g i n  t c  a d o r e s  

r e a l i t y .  P r o m p t  a n d  e f f e c t i v e  r e l i e f  car. o n l y  be 

a c h e i v e d  b y  a d d r e s s i n g  t h e  r e a l i t y  of t h e  p r o b l e m  

t h r o u g h  t h e  t y p e  o f  s o l u t i o n s  s u g g e s t e d  h e r e i n .



I V .  M o r e  o n  P e n n s y l v a n i a ' s  E x p e r i e n c e

T h e  n e e d  f o r  t h i s  s h i f t  o f  f o c u s  c o u l d  n o t  b e  
a n y  c l e a r e r  i n  P e n n s y l v a n i a  t h a n  w i t h  t h e  j k r o b l e m  o f  
m u n i c i p a l  l i a b i l i t y  i n s u r a n c e .  T h e  P o l i t i c a l  S u b d i v i s i c  
T o r t  C l a i m s  A c t  o f  1 9 7 8  i s  a m o n g  t h e  m o s t  r e s t r i c ­
t i v e  l a w s  w i t h  r e g a r d  t o  t o r t  l a w  a s  h a s  e v e r  ' J j e e n  
p a s s e d  i n  a n y  s t a t e .  F o r  e x a m p l e ,  i t  c o n t a i n s  a n  a b ­
s o l u t e  b a r  c r ,  t o r t  c l a i m s  a g a i n s t  l o c a l  g o v e r n m e n t s  
w i t h  c r . l y  e i g h t  a r e a s  w h e r e  e x c e p t i o n s  a r e  g r a n t e d .
I n  t h o s e  a r e a s  w h e r e  c l a i m s  c a r .  b e  b r c u r h t ,  t h e r e  i s  
ar .  a b s o l u t e  l i m i t ,  a c a p ,  or .  t h e  a m o u n t  c f  l i a b i l i t y  
a n d  a n y  c o m p e n s a t i o n  i s  f u r t h e r  r e d u c e d  b e c a u s e  t h e  
v i c t i m  c a r . r . c t  r e c o v e r  a n y  d a m a g e s  w h i c h  a r e  p a i d  c r  
p a y a b l e  f r o m  a r . y  e t h e r  s o u r c e ,  w i t h  t h e  e x c e p t i o n  c f  
l i f e  i  n s r  a r. c e . T h i s  l a w  e v e r ,  c o n t a i n s  a " t h r e s h o l d "  
i n c l u d i n g  t h e  r e q u i r e m e n t  t h a t  t h e  i n j u r y  b e  p e r m a n e n t ,  
w h i c h ,  m u s t  b e  r e t  b e f o r e  a c l a i m  o a r .  b e  i n s t i t u t e d .
( F c r  a s y n o p s i s  o f  t h e  P o l i t i c a l  S u b d i v i s i o n  T o r t  C l a i m s  

A c t ,  s e e  E x h i b i t  J ) .  l a w y e r s  w h o  r e p r e s e n t  p o l i t i c a ' i  
s u b d i v i s i o n s  t h r o u g h o u t  P e n n s y l v a n i a  h a v e  t e s t i f i e d  . t h a t  
t h e r e  i -  n o t  a c r i s i s  c f  c l a i m s  h e r e  i n  P e n n s y l v a n i a .  
T h e r e  h a s  n o t  b e e n  s o m e  s u d d e n  o r  r e c e n t  i n c r e a s e  i n  
l i t i g a t i o n  a g a i n s t  p o l i t i c a l  s u b d i v i s i o n s .  ( S e e  E x h i b i t  
Ki  D e s p i t e  t h e s e  f a c t s ,  m u n i c i p a l  l i a b i l i t y  i n s u r a n c e  
r a t e s  i n  P e n n s y l v a n i a  a r e  c u r r e n t l y  s o a r i n g ,  ; u s t  a s



t h e y  a r e  i n  o t h e r . s t a t e s  w i t h o u t  t o r t  r e s t r i c t i o n s ,  
d e m o n s t r a t i n g  t h a t  s o - c a i l e c  t o r t  " r e f o r m , "  t h e  r e ­
s t r i c t i o n  o f  t h e  r i g h t s  o f  o u r  c i t i z e n s ,  d i e s  v i r t u a l l y
n o t h i n g  t o  a f f e c t  i n s u r a n c e  r a t e s .

I t  i s  i n t e r e s t i n g  t c  n o t e  t h a t  t h e  P o l i t i c a l
S u b d i v i s i o n  T o r t  C l a i n s  A c t  g r a n t s  t h e  p o l i t i c a l  
s u b d i v i s i o n s  t h e  a u t h o r i t y  t c  e s t a b l i s h  a p o o l i n g
r e c h a r . i s r  a n d  h e l p  t h e m s e l v e s  a s  d e s c r i b e d  a b o v e ,  ( S e e

f a r  t c  a c t .  C f  c o u r s e ,  t h e y  c o u l d  w a i t  u n t i l  t h e
c u r c  r  i  s  . s  e v e r  a r . c  a .  _ c  v : h e c v c . e recur,

a n  a t h e r e  i s  e v i d e n c e  t h a t  t h i s  c h a s e  c f  t h e  c v c l e  i s
e n c i r .  c .  r e s t ' s  r e c c r t s  a s  f c . l c w s

" • - t h e  f i r s t  h a l f z c 1 o r e £ & r ty .'ce S U a .  tc ~ c c k s o n  B e s t ' s  I n d ex h a v e a d v a n c e d  2 1 «- !
i r. v e s t o r  e x c i t e m e n t b S ! r. c g e n e r a t e d b v a

r e a s e n a b l e  c o n s e n s u s t h - -  « V. e I o n g e s t i

d u 5 t rv  d o v n - c y c l e  i * K * s t o r v ha c f i n a 11 V
t u r  *“ ed, a l b e i t  b y  a s r. a * .___m a r g i r.. T h e y w e r e

r e W 5 r d e c  on  a v e r a g e . b y a d v a n c e c t w i c e t h e

s i z e  a s  t h o s e  r e a p e d  b y  t h e  g e n e r a l  s  t c  c k 
m a r k e t . "  ( S e e  A p p e n d i x  L '

I f  s o l u t i o n s  t o  t h e  p r o b l e m s  c o n f r o n t i n g  t h o s e  w h o  
n e e d  i n s u r a n c e  c o v e r a g e ,  i n c l u d i n g  p o l i t i c a l  s u b d i v i ­
s i o n s  a n d  o t h e r s  a r e  t o  b e  e f f e c t i v e ,  t h e s e  s o l u t i o n s  
m u s t  a d d r e s s  t h e  r e a l  p r o b l e m s ,  n o t  t h e  c o m m o n  m i s c o n ­
c e p t i o n s ,  h o w e v e r  p o p u l a r  t h e y  m a y  b e .  T h e s e  p r o  c l e m s  
a r e  t h e  r e s u l t  o f  a " c y c l e  o f  p r o f i t a b i l i t y "  i . n t h e



i n s u r a n c e  i n d u s t r y  b o r n  f r o m  t h e  s t r u g g l e  : b e t w e e r  c o m ­
p e t i n g  i n s u r a n c e  c o m p a n i e s  f o r  m a r k e t  s h a r l f e  a n c  p r o ­
f i t s .  T h e y  a r e  n o t  t h e  r e s u l t  o f  s o m e  s u d d e n  i n c r e a s e  
i n  l i t i g i o u s n e s s  o r  i n  t h e  t o t a l  v o l u m e  o r  c o s t  ( c o n ­
s i d e r i n g  i n f l a t i o n )  o f  c l a i m s .

V
T h e  c u r r e n t  p h a s e  c f  t h e  i n s u r a n c e  c y c l e ,  w i t h  i t s  

" c r i s i s "  c f  c o s t  a n d  a v a i l a b i l i t y ,  i s  a p p a r e n t l y  

e n d i n g .  K i l l  t h i s  c y c l e  b e  a l l o w e d  t c  r e c u r  u n a b a t e d ?
T h i s  a r t i c l e  w a s  w r i t t e n  i n  h o p e  t h a t  i t  w i l l  n o t .  

T h e  P e n n s y l v a n i a  T r i a l  L a w y e r s  A s s o c i a t i o n  i s  s y m p a t h e ­
t i c  t c  t h e  p r o b l e m s  c o n f r o n t i n g  a l l  g r o u p s  o f  i n s u r a n c e  
c o n s u m e r s  a n d  i s  a l w a y s  w i l l i n g  t o  b e  i n v o l v e d  i n  t h e  
s e a r c h  f c r  c o n s t r u c t i v e  s o l u t i o n s .
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G a l a n t e r ,  M a r c ,  " R e a d i n g  t h e  L a n d s c a p e  o f  L i s p u t e s :
W h a t  K e  K n o w  a n d  D o n ' t  K n o w  ( A n d  T h i n k  V f e ’ K n o w )  A b o u t  
O u r  A l l e g e d l y  C o n t e n t i o u s  a n d  L i t i g i o u s  S o c i e t y , "  3 1  
U . C . L . A .  L .  R e v .  4 ,  5 5 - 5 6  ( O c t o b e r ,  1 9 8 3 ) \
G a l a n t e r ,  s u p r a  a t  f n  ( 1 ) ,  a t  7 0 i .
" F e d e r a l  J u d i c i a l  W o r k l o a d  S t a t i s t i c s  D u r i n g  t h e  T w e l v e  
M o n t h  P e r i o d  E n d e d  D e c e m b e r  3 1 ,  1 9 8 3 , "  A d m i n i s t r a t i v e  
O f f i c e  o f  t h e  U n i t e d  S t a t e s  C o u r t s ,  ( 1 9 8 4 ) .

" A m e r i c a n s '  ' L i t i g a t i o n  B i n g e '  I s  A M y t h , "  U . S .  N e w s  & 
W o r l d  R o p c r t  ( N o v e m b e r ,  1 9 8 4 1 .
G u i n t e r ,  J o h n ,  " S t a l k i n g  B u r g e r ' s  W i l d  a n d  E l u s i v e  
L i t i g a t i o n  F l o o d , "  T h e  B a r r i s t e r ,  V o l .  K X V 1 ,  K c .  2 ,
S u m m e r , 1 9 8 5 .
N . A .  P e t e r s o n  a n d  G .  L .  P r i e s t ,  1 9 8 2 .  F. a n d  
C o r p o r a t i o n ,  T h e  I n s t i t u t e  f o r  C i / i i  J u s t i c e ,  S a n t a  
M o n i c a ,  C A C i v i l  J u r y ,  T r e n d s  i n  T r i a l s  a n d  V e r d i c t s ,
C o o k  C o u r . t v ,  I l l i n o i s ,  1 9 6 3  -  1 9 7 9
H c f f l a r .  d e i ,  A l f r e d  E . ,  a n d  N y e ,  5 1  a i  r. e F . ,  " M e d i c a l  
M a l p r a c t i c e  I n s u r a n c e  i n  P e n n s y l v a n i a , "  1 9 5 5 ,  M a n a g e m e n t  
A n a l y s i s  C e n t e r ,  I n c . ,  M e r . l c  P a r k ,  C A .
A .  M.  B e s t ' s  C a s u a l t y  L o s s  R e s e r v e  r e v e l c t r e r . t  , 1 5 5 5 .
I  d 
I d  .
" T h e  I n s u r a n c e  C r i s i s  o f  1 9 8 5 :  W h a t  C a r .  E e  O c r . e ? "
N a t i o n a l  I n s u r a n c e  C o n s u m e r s  O r g a n i z a t i o n ,  A l e x a n d r i a ,
V A  ( J u n e ,  1 9 8 5 ) ,  p . 2 .  I

R e f e r s  t o  c a p i t a l  s t o c k  p r o p e r t y / c a s u a l t y  i n s u r e r s  o n l y .  
F i g u r e s  a r e  f r o m  " C o n g r e s s  S h o u l d  C o n s i d e r  C h a n g i n g  
F e d e r a l  I n c o m e  T a x a t i o n  o f  t h e  P r o p e r t y / C a s u a l t y  
I n s u r a n c e  I n d u s t r y , "  U . S .  G e n e r a l  A c c o u n t i n g  O f f i c e ,  
G A C / G G D / P 5 / 1 0 , M a r c h  2 5 ,  1 9 8 5 ,  p . 7 .
C h a r t  i s  f r o m  N a t i o n a l  I n s u r a n c e  C o n s u m e r  O r g a n i z a t i o n  
p r e s s  r e l e a s e  o f  A u g u s t  1 5 ,  1 9 8 5 , .  w h i c h  i d e n t i f i e s  t h e  
s o u r c e  o f  t h e  d a t a  f o r  t h e  c h a r t  a s  C i t i b a n k  E c o n o m i c s  
a n d  I n s u r a n c e  S e r v i c e s  O f f i c e s .
T e s t i m o n y  o f  J .  R o b e r t  H u n t e r ,  P r e s i d e n t ,  N a t i o n a l  
I n s u r a n c e  C o n s u m e r  O r g a n i z a t i o n ,  b e f o r e  t h e  S u b ­
c o m m i t t e e  o n  C o m m e r c e ,  T r a n s p o r t a t i o n  a n d  T o u r i s m ,
U .  S .  H o u s e  o f  R e p r e s e n t a t i v e s ,  o n  " L i a b i l i t y  I n s u r a n c e "
w h i c h  i d e n t i f i e s  t h e  s o u r c e  a s  C P I  d a t a  o n  " a u t o  i n s u r a n c  
U . S .  B u r e a u  o f  L a b o r  S t a t i s t i c s .

F o o t n o t e s



V 1 
EXHIBIT A The Ba r rister 

V o l .  exv I .  No.  
Surjner, 19S5

STALKING BURGER'S WILD AND 
ELUSIVE LITIGATION FLOOD

by John Cutntbcr
W henever so rr .'o n e  In pow er an* 

nounco, th *  we Americans are being a 
cnus— swine flu, for example-—rry  ex­
perience- hat been th r  .he crisis rarefy 
exists, but the cure is Ultefy to k ill uv

Some cruet have as »hdr purpose to 
allow gcntlemcn-warriora to go shoot­
ing second-hand—(the Wood apilled ft 
ours. not theirs), In foreign cUmei, be 
they Vietnam o r Nicaragua. O ther crises, 
le u  sanguinary but no le u  lethal, seem 
designed no convince u* to give up some 
Constitutional right that M k  no longer 
convenient (o r us so have.

An adept practitioner o f the latter va­
riety of crtuvmongering hat been the 
Chief Justice o f the United States Su­
preme Court, W irrrn  Burger. For about 
iIk* past 10 years, he hat been trooping 
tlvtKigii every Middlesex village and fcrwn 
(I.e.. every Amen csn Bar Autocrat Ion

l! iI ,

• •
meeting) id ling us we are fci the m id* 
o f  a g re *  *1fcig*Jon . crisis' th *  has so 
Hooded ou r courtrooms th *  ou r right 
to free access to the courts and to a fury 
lo  hear ou r c u e  should be sharply cur­
tailed. He has found allies in the popular 
p m ,  who awhe aensaciortal articles about 
Americans indulging in an "epidemic o f 
hair-trigger suing." causing ou r muki* 
W llloo -d o lla r multi-national corpora- 
lions to weep with sheer vexation *  the 
money they have »o pay out when they 
put products on the market th *  malm 
people. All thk has been caused. Burger 
saps, by the "Inherently litigious nature 
o f  Americans," who, In the rasher e le ­
gant phrasing o f  another comment at cx\ 
display “ an kwndoned eagerness to hall 
Into coun >* and sundry."

Out o f  curiosity, I decided to take a 
look at ll*e auttMlcs, to-scy exactly tvrw 
greedy * *  Americans ju r Certainly. If 
we are as avid for morxjy is  Murder says

we are. then something ought to be done 
lo  wop us fo r ou r own good, after all. 
ou r suits force Insurance companies to 
pay v c rc kA  their casts are passed on 
lo  th d r cuiomeix, who in turn pass them 
on to us— both the contentious and the 
passive ampog us.

The federal ocurt figures seem to back 
Burger. They show th * between 19B0 
and 1964. the number o f  civil awes filed 
Jumped from  about 170,000 to 260.000. 
m ore than a 5 0 *  Increase which. If it 
doesn't mean a crisis, means something 
d o se  kin to'ooe.

T h * la. it did until I let my r e s  wan­
der down the long row* o f figures chat 
show where the Increase In cxset is com- 
ing from. I then learned th * nearly rwo- 
thlrds o f the Increase was brought about 
by cases In which the United States gov 
emmeni was cither the plaintiff or de­
fendant O f these, almow i l l  (be plaintiff 
caves were ones in w+uch tlx.- girvermeot



wax trying to culkvi defaulted .student 
kuax o< alleged overpayments to vet­
erans O f tl<  oocs In whk+i (he govern- 
m ay wm  the dcfcndcrw, almost all o f
them involved people who were wing 
10 nop the Reagan administration from 
coning o ff their Social Secvrky supple- 
menu! benefit*.

Without arguing the merits o f these 
governmental policies, wch wits hardly 
come under the heading o f “hUr-dlgger 
wing" by “an inherently litigious’  citi­
zen ry
- But. thought L tinoe fedenl cases make 

up only about four percent of all those 
that are filed in the United States each 
year, what I ahould be looking at arc 
state coon statistics I found them, too. 
in several huge volumes filled with 
hundreds of pages of cables, which, when 
the browsing among those numerical 
thistles was complete, reveals that—since 
about the rnld-1970's—cMl ctse filings 
in state court have been increasing at 
about three percent a year, or one-quarter 
o f the federal rate.

It's all a maner o f perspective, no doubt, 
but to me that Increase doesn't even 
amount to a kissing cousin o f a crisis

While I was at it, I thought I'd try to 
find tout the origins o f the increase, such 
as it w  Although, k seems, no two sates 
ketrp their statistics the same way, as 
nearly as I could id  I— and I had a sam­
ple o f  sates nuking up about 50% o f 
the population—personal Injury cases, 
the ones where we re supposed to be 
doing all tha hair-trigger greedy aulng— 
were Broiling along wtth virtually no dif­
ference in the rase o f filing from year to 
year.

I did, however, find one category in 
'uhidi there was •  sharp •ncreaac, and a 
predictable one considering the dou­
bling o f the divorce rate In the United 
Sates between 1970 and 1900. and that 
was In domestic relations case*. Indud-' 
Ing child custody manen There, the ran 
had grown by a hefty 50% Apparently.

If American* are contentious. It's manl 
fcued mutulyUn their marriages 

I also learned that. If we Americans 
lire litigious, we certainly vary a lot from 

i state to state In (hat quality. The peaceful 
Pennsylvanians, for example, filed cMl 
whs at a one percent Increase In 1983 
over 1978; the btldbqdt Californians were 
right at the national average, while the 
big bad New Y o rk m  were way above It 
In I960, New Yorken filed— according 
to their official statistics— about 750,000 
civil w lu ; In 1983. a walloping 1.2 m il­
lion Now. there's a crisis o f headline- 
making proportions, and headlines have 
been made o f k. The only problem Is 
thiw h Is a false figure. A call to a New 
York court official revealed that the 1983 ! 
statistics Included counts from rwo courts 
that previously had been omitted, and . 
they w eren 't any smal l  omissions,  ' 
either— about 400,000 o f them a year |

In other words, as the official noted, j 
the real rate o f Increase In New York is ' 
about rwo percent a year alnce the Late 
1970's, not more than 70% in three yean, 
as the published acattflics seemed to In­
dicate.

Perhaps, fu* perhaps, we should hang 
on to ou r right w  trial and jury a wee 
bit longer and not k t those who would 
save some money fo r Insurance com­
panies and big businesses scire'&ts out 
o f k. Perhaps ou r real crtsls comes from 
the quality o f  those who advise us

1,
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PERSONAL FINANCE / Frances Cerra r,,/: N,iW yoh>>< 'umks. m/n/j/h. /di v >.
t:XH I H IT  BThe Hard Search for Property Insurance JTHE N E W  YORK TIMES, 

NDAY, AUGUST  13. m 3

To hold down costs,
consumers may have to
chase discounts. ‘Bad
risks’ may be turned
away altogether.
 : .»

RE C E N T -n o w  reports have described the 
drastic rale Increases Inflicted upon busi- 
n m e  soefcii^J'property and casualty Iruur- 

anot, but little W  been said about tbe prorpoctx for 
Individual d r iv en , homeowners and ren len . Unfor­
tunately, the huge losses that Insurers have sot- 
(ertxl recently ere putting rale pressure on  the ao- 
callad personal lines as well as on com m ercial In­
surance. Although the Increases have been far leas 
dram atic, personal prem ium s are continuing their 
steady clim b, arilh su to  rates leading.the upw ard-1 
trend Industry spokesmen also warn the! insur­
ance will be harder lo get for "bad risks,”  Including 
tWwe people with poor driving records, for exam ­
ple, or whose homes are far from fire stations.

Individuals who want lo hold down their Insur­
ance coeU may find It necessary lo  do som e sophis­
ticated shopping, to assum e more risks them selves, 
and to be aggressive about getting every possible 
discount'

Tbe reason rales are under such pressure derive* 
from a practice known as "cash flow underwrit­
ing.”  For a  three-year period that ended last ta ll,. 
Insurers locpsed much m ore on Investing premium I 
Income than on tbe quality of the risks they were In-' 
■urlng. Lured by very high Interest rates, coon pa- 
ale* com peted Intensely for dollars lo  Invest.

The insurers were gam bling that tbe cash flow . 
from their Investments would be great enough to 
c\iver their underwriting losses. But unexpectedly 
a'gh com m ercial losses and dropping Interest rates 
combined to bnng about an industry underwriting 
loos Lial year o l C l .3 billion, according lo the A. N. 
Best Company, the widely respected Insurance In­
dustry rater and analyst In a year-end report. Best 
said, "The penally for trying to substitute finance 
for underwriting is now being paid."

I I I I  l i u s n m ^ e s .  S I  least, Ihr period of cash flow 
underwriting brought substantial premium sav- 

. tngs Individuals, however, enjoyed no such bar­
gains, |H)lnts out j. Robert Hunter, president of tht 
National Insurance Consumer Organ.ration From 
IMI through I9A4, premiums on com mercial line* 
of prujtT.y and casually  Insurance went up only 10 
percent, -mi average Prem ium s for personal line* 
rose 20 percent over that period, notes the Insur­
ance Services Office, an Industry organisation that 
(n e k s  trends and Issues rale  guidelines

This 30 percent Increase w as what the I S 0  had 
said wr.i needed, according lo a spokesman, David 
Osrwald. Sim ilarly. I he I.S.O. had recommended

com m ercial Uvcreaaes of X  percent, but the Indus­
try Ignored that recom m ends lion. Now, with Uw 
property /casu ally  compeuilaa Lacing aevwta loaaea 
and needing to rebuild (heir reserves against future 
cla im s, som e com m ercial custom ers la w  pre­
mium  Increase* of 200 percent to 500 percent

Fortunately, Individuals face no such budget- 
breaking changes, partly because their rate* have 
risen t il  along.-The average premium for Individ-’ 
ual drivers nationally w a s up 1,1 percent for the 
first quarter of 1*45 from a year earlier, recording 
to the I.S.O. Horn o w n er*  premiums over the sam e 
period went up S percent. Experts expect near-term  
increases to s la y  within a sim ilar range.

However, Mr. Osrwald advise* Uutt auto rates 
may m ove up som ewhat faster. The number of suto  
oolli^ons is up, and with It cam e a 6 percent n se  in 
(he (um ber of cla im s for physical dam »ge tn the 
fourth quarter of 190' compared w ith t i e  period a 
year earlier. More Important, he say s , there will be 
pressure oa the Industry (o "limit the availability of 
tncurance to people in less desirable risk catego­
ric*'' for a ll types of coverage.

Individual insurance buyers who want lo control 
their Insurance a x i s  can lake the following slept

•  When policy renewal tim e approaches, shop lor 
com parison prices. Be sure to get s  quote from at 
least one company that does only lim ited com m er­
cial business — because It will probably not be fac­
ing such serious loases. This group Includes such 
com panies a* Slate Farm. Nationwide, Gelco, All­
state and Safeco.

•  On auto policies, consider accepting a deduct­
ible as high as 11,000. Mr. Hunter, of the Naiiunal 
Insurance Consumer Organisation, points out (hat 
this form of self-insurance is nearly s lw iy s  worth 
the risk. Among other reasons, he say s , someone 
with a m o  deductible who suffer* a 1500 loss often 
decides not to file the claim  because the action 
might force up future premiums. Over the years, 
the prem ium  savings from Hie larger deductible

aiiould m are than outw eigh the cost of paying for a 
m inor accident yourself. "Lei lim e  be your imur 
ance com pany," Mr Hunter advised

•  i f  you have a pout driving record, ask an Inde­
pendent Insurance agent to check the Assigned Risk 
Plan rales. They are som etim es cheaper than those 
available from Individual com panies.

•  Check to m ake su r i you'are getting Ihehenefll (A all possible Homeowner or renter discount*. A1 
though only a few com panies advertise discounts 
for homeowner* who have sm oke alarm s, lint ax- 
aibpi*, alm ost all com panies offer them . Discount* 
are a lso  com m only offered to senior cttlxens and to 
people w ith daad-balt locks protecting (heir hornet .

•  Co-op owners should take advantage of new 
policies available to them  Until recently they were 
restricted to tenant polk;lea, bu< now they can pur 
chase the sam e kind of policy that homeowner* 
have —  often at a 30 percent to 40 percent saving 
ovwr d ie old coverage, according to Anthony Glac- 
ontie. an agent In Huntington, L .l.

•  In the past, rom e com panies have been charged  
.«1(h "redlining,\Voe, refusing to write Insurance 
coverage within s given neighborhood, usually one 
In the Inner city? Com panies deny ( h o e  charges, 
but Mr. Hunter advises (hat Individuals who live In 
such areas and find them selves unable to get cover­
a g e  for reasons that seem  Illogical should consider 
com plaining Co their sta te  insurance department

I NSURANCE Is a cyclica l industry, but the cur­
rent downturn Is m ore severe and prolonged 
than m ist , and som e com panies m ay go under. 

Consumer* tire protected by sta le U w  If their insur­
ance com pany falls. N ew  York, for exam ple, 
created  a gusrw utoe fund lo  honor consum er claim s 
against bankrupt com panies. However, payment 
can  be much slower i^an normal. As a precaution, 
consum ers should check c'-mpany rating* In Besl't 
Insurance Reports, availab le in libraries, or will 
an agent. Beal's lop rating is A-plus; Industry ex 
p e n s advise that consum er* deal only with comps 
nies rated B-plusor b eller. ■

LETTERS
Insurance
Taeha Edktor:

Frano»s C a m  m ad* som e m is  
leading •u ten ra n u  concerning corn - 
— t ia l  tneuraco* ( “ The Hard 
Cearch (or Preyerty Ira jranoe," Per- 
tT ail rV stsor, July a ) .  She referred 
Is Iba period ef " ca x b -O cV  under- 
wjiUag U  “a  three-year period that 
wadsd last fa ll.”  That phase of the 
c y d s  com m enced shorn (he  fourth 
quarter at 1578 sa d  Curaod around 
ah m t (be ddrd qearaar e f  1*54. We 
I s i d o H l i i U N a n - M t  three — 
daring V tfch  AJMriona burin see in. 
laaritttleM  s a d  m art rtf a I! ties got 
Chair taeureace w sil.bsfew "msnufac-
taewn* float*”  cad  saved  WWoba ef 
d eflaw  aa  pramhwin - 

Cba elated that p r a s ta n a  oo co cv  
m srria l data want tap eatjr K  paroert 
m  average. Crow 1 M  to UM- Pra- 
■ dam  g m r th  la a  ftmctkw ef pootda- 
Oaa dacnaaa, O .X J». growth, tnfla- 
riaa aad  ariu r  aoaaoail r aad  aerial 

tnta  t e n !  IswtM l 
pOCkaCbonk, rot 

•vwraB praadam  growth. A more 
m t amau t w a d i  be: 

t w  l e i  s is  lo r  ooniraerrtal tanm  
a w n  drappad apprwriasakahr M pbr- 
oawt a a  average bet a  am  157* *ad
IBM.”

F inally . Me. Carrs stated that o x p  
saara f e e a  purtdaae (h* erase Hod  

efportcythattaeqaow ear*hare "N et 
ao; but change r in x n w n a a i"  lo 
"coodoawnera," aad you have K.

A ltu d  I. Jar rt 
Aaaodata Profmeor (radred) 

T h t Callage e f  I w w i a n  
New York, Jety M
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EXHIBIT C

business

Sunday, March 10,19S5

Area has jthe nation’s
•  •rism

By Gilbert M. Gaul

The pnces consumers pay for med­
ical care in the eight-county Phila­
delphia area are nr.ng faster than 
anywhere else in the naaon.

Not only that, but they are rising 
from  le v e ls  a lready co n sid ered  
among the highest in the canon and 
at a nme when the pace of price 
Increases for med'cal care m  other 
o n e s  appears to be slowing.

From January 1984 to January of 
this year, the price of medical care in 
the Philadelphia area increased by
11.51 percent, double tha national 
average of 5.8 percent.

The data, gathered, by the regional 
office of the Bureau of Labor Statis­
tics. have left health-care experts 
groping for explananons.

“Why w e’re going up while the 
other cines are slowing, 1 can’t say," 
said Charles Scott, the bureau's re­
gional economist.

T h at's  hard to rationalize." agreed 
Wharton School professor Robert A. 
Zelten. ; -

The only city whose health-care 
price trend mirrors Philadelphia’s is 
Houston, wtuch. like Philadelphia, 
has a high concentration of medical 
schools, teaching hospitals and medi­
cal research centers. Pnces for medi­
cal care m  the Houston area rose 11.5 
percent, a wtusxer behind Philadel­
phia s rate.

In c a n y  cines commonly thought 
to have higher costs of living than 
Philadelphia, m edical-sem ce pnces 
rose at m uch slower rates.

For example, ia  New York, often 
considered .the nation's most expen­
sive city, m edical-pnces rose 7 per­
cent. In Bosion. pnces climbed 7.7 
percent; in Los Angeles. 6.7 percent; 
San Francisco. 5.3 percent, and in 
Washington, pnces rose 1 9  percent.

The rapid pnce increase here 
comes at a tune when the n se  in 
medicai-care pnces elsewhere is 
slowing. In January 1584. tbe medi- 
eal-p nee index for Philadelphia  
stood 5.1 percent higher than t ie  
national figure. A year later, the in­
dex in Philadelphia was 10.7 percent 
higher than the national average.

When compared with other compo­
nents of the Consumer Pnce Index 
(C P I), w h ic h  m e a su r e s  p r ic e  
'hanges on a broad range of goods 

services, the rate of increases in 
n. .dical care stands out starkly.

Housing pnces in the region, for 
example, increased 5.03 percent in
1984. Food and beverage pnces rose 
1.59 percent. Transportation pnces  
were up 3.49 percent, and clothing  
pnces inched up Just 0.39 percent

The overall CPI for the Philadel­
phia region — Philadelphia. Bucks. 

' Chester. Delaware nnd Montgomery 
Counties in Pennsylvania and Cam­
den. B urlington  and G loucester  
Counnes in New Jersey — rose 4.04

percent in the year ended January
1985. In the same penod. the nottnnal 
Consumer Pnce Index climbed 3.57 
percent.

Why arc pnces for medical care 
here nstng so quickly’ And. more 
panicularly, why is the Philadeirnia 
region out of line with pnce trends 
in the rest of the country’

"We think we know why has 
increased in Philadelphia. But I 
don’t know why with other cir.es." 
said Labor Statistics economist Scot*..

Scott said pnces for services frnm 
hospitals, nursing homes and den- 
tisis here all had increased a: a rate 
greater than the national averaze. 
Also n sm g quickly were prem.urns 
for health insurance. But pr.ee in­
crease; fpr presenpnon and ncr.pre- 
scr.ption drugs and medical eiuuv  
ment did not exceed the naticna: 
average. Scott said.

"We record what the increase is. 
but the reason why. we rea.iy don t 
kDow. There could be an element of 
’this is just our year,"’ Scott said.

Scott and others at the Bureau of 
Labor Statistics caution tbat the re­
gional CPI survey is subject to some 
distortion because it uses a sm ii! 
sample. But those distortions tend 
be smoothed out when n ew ec  :ver 
longer penods-. the BLS officia.s say.
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Medical prices here are
CONTI NUED A  ' #  #..nation’s fastest-rising

*We always tell people not to piece 
much emphasis on e m onthly shift 
because It could be wrong. But over 
long periods of nme those things 
tend to wash oat. Looking' over a 
calendar year yon expect see a 
consistent pattern." said Darnel Gins* 
burg, supervisory econom ist for the 
BLS in Washington.

Officials here and in the 27 other 
BLS regions use.the same m ethodolo­
gy to gather the pnce data. Starting 
with the main components of health  
care — hospitals, nurr.ng homes, 
p h y s ia in  fees, drags — they survey  
pnces of individual items at varying  
locations. The same items are se lect­
ed each m onth so econom ists can 
m easu retb e rise in pnces from the 
index base of 100, the pnce level in 
1967.

The w eight p v e a  to each compo­
nent o f the C?I van es fro^  ciry 10 
city, reflecting- the diversity of their 
medical-care econom ies. The CPI 
here, for example, reflects the h igh  
concentration of hospitals.

What the CPI does not purport to 
measure is the cost of goods and 
s e t t e e s .  "W e’re m e a su n n g  tb e  
changes in the pnces of those goods. 
no< the casts," Scon said. •

. S ince the Bureaa of Labor Staus- 
t i a  began keeping the medical-care 
Index, p nces here have cl Lm bed-133 
percent as of January. The only met­
ropolitan a r u  tn the canon  where

Ences have risen more quickly is 
boston. wbert oedical-cara pnces 

hav* increased 332 percent since 
196T.

"1 think, there's several explam - 
jnons for that." said Sharon Cohany. a 
BLS econom ist in Dallas. "One is that 
sin ce 1967. Houston has been one of 
the fastest-growing areas In- the 
country. That phenom enal growth 
bus put 'ifpwird pressure on all 
pnces. Including those for m edical 
ctre."

A second explanation o ffe n d  by 
C otuny is one that also might apply 
to the Philadelphia medical market­
place.

"Houston Is at ‘ i forefront of 
miKiical technology, ih t economist

said, "and that also Is v^ry likely to 
put upward pressure on pnces. Aj  
technology expands, the cost of de­
veloping those services also grows, a  
tremendous financial cost is assoctat- 
ed .w ith  that.".

Albert Zem linski. managing p i n ­
ner in charge of health care for the  
Philadelphia accounting firm 'of La- 
ven ihol & Horwath. offered a m e w  
sim ilar to Cohany’s.

“My feeling in a speculative w»y u  
th a t . . .  ii could be a function of our  
h ig h ly  'd eve lop ed  m ed ica l area  
here." he said. "It is a highly in ten­
sive medical community in terms of 
physicians per capita and specialists 
per capita They are all selling  
higher-cosi services. Pnces don't go 
up unless costs go up."

Other health-care experts! econo­
mists and officials offer other rea­
sons w ty  pnces for medical care in 
Philadelphia and its surrounding 
counties are n sing  o u ch  faster than 
these m other areas, including many 
cines with sophisticated medical 
com plexes, such as New York. Boston 
and Cleveland.

"Many cines have different ways 
of containing health costs. That n ay  
have som ething to do with it,” said 
Kay Ford, a BLS economist in. 
W ashington.

Carol M. McCarthy, president of 
the Delaware Valley Hospital Coun­
cil. which represents more than 90 
hospitals, said medical m snvunoos 
here increased their charges by 23 
percent last year to make up for S207 
m il l in r r  worth of uncompensated  
care — a 23 percent increase — that 
thej’ provided to poor and uninsured  
people. •

McCarthy said that blaming the 
hospitals for the region’s increase In 

-prices would be a mistake. In fact, 
she said, annual increases in hospital 
spending here have dropped sharply, 
from 20.7 percent in fiscal year 1942 
to 6.6 percent in fiscal year 19 M.

Moreover, McCarthy said, hospital 
proflu  rose only 6.06 percent in fis­
cal 19M. “At least from the hospital
side, w hat w*.t « -saying is tha t we• * • * •

think we have a pretty good stcry tc 
_ tell. We think we have expenditure:
‘ pretty well und-ir control."

Another paraal explanation f:: 
the p nce Increases m ight be the i% 
p -tssive building programs recently 
undertaken by many hospitals an 
n u m n j  facilities m the a r u . u :  
Zelten. an assistant professor cf :n 
s u r u c r  and health-care system s at 
the Wharton School.

Between March 1982 and Februar- 
1984. more than 5467 m illion wcrtn 
of new construction was approved 

for the flva Southeastern PennsMva- 
n u  counnes by the Health Systems 
Agency of Southeastern Pennsylva­
nia. a federally man j t e d  planning 
agency. H ospitals in crease  • r ccm 
rates to -c o v er  the cnsis cf new 
construction..
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Nader, insurance firms differ 
on need for liability rate hikes
By Gary Rotstein
Poj‘-G «e:i*  H i"  j t j - g  CoHespanoeii

HAl.RISBURG -  Ralph Nader, 
the spokesman for consumer causes 
who built his reputation attacking 
the auto and oil industries, branded 
insurance companies worst of all 
yesterday for driving up liability 
coverage’ costs.

Although insurers contend huge 
increases in liability premiums this 
year were necessitated by J3.8 bil­
lion in industry-wide operating 
losses in 1984. Nader told tie House 
Insurance Committee the losses had 
been exaggerated.

"Never in economic history has 
there been sucK a precipitous in­
crease." the rnavericV activist said. 
"We re seeing increases and cancel­
lations at a level totally unsupport- 
able on an actuarial basis."

Nader claimed the dramatic price 
jumps are designed to aid insurers’ 
political goals of pressuring law- 
.makers to restrict consumers' rights 
to sue for damages.

"Horsefeathers -  they're being 
parr-old." an industry representa­
tive said when informed of the

remarks by Nader and J Robert 
Hunter, federal insurance adminis­
trator in the Carter administration

Grover Czech, regional vice presi­
dent of the American Insurance 
Association, said. "Companies are 
doing what they feel they have to to 
get back to price adequacy . . .  Com­
petitive pressure drove rates dowr. 
lor many years Generally prices 
today are coming back to what they 
were in 1ST* or 1978' when adjusted 
for inflation

Nader and Hunter, who now heads 
the National Insurance Consumer 
Organization, acknowledged the in­
dustry had inadequate revenue last 
year.’

They contend, however, that it 
would have taken just a 5 percent 
boost in premiums across the board 
to meet standard profitability levels 
They based the estimate on a U.S 
General A' •' n ffice report 
that comr .d a 3 percent
return on ■ last year when
investments., depreciation and other 
factors were added to opt rating 
costs.

Instead, liability insurance costs 
are going up 100 percent or more for

many focal governments, transpor­
tation firms, day care providers, 
taverns and others.

Representatives from those areas 
in previous Insurance Committee 
hearings, appealed for state help ir. 
controlling those increases The;, 
also complained of being denied 
coverage at any price because of 
insurers trying to keep only the mc-i 
profitable lines of business

"The key point i s . . .  this crisis is a 
crisis gene'rated by Hie industry as a 
reaction to low profits." Hunter said

"If the profit potential is there 
that you say. I can't believe there 
aren't [insurers] going out there tc 
write it." commented Rep. Rober; 
Godshall, R-Montgomery County

Nader and Hunter pointed to sol;: 
stock market performance of ir.su-- 
ance companies this year as another 
indicator that the industry is nut ir. 
the dire straits it say's it is

Czech countered that a 30 percent 
increase in stock prices of insurance 
companies is related to their low 
value last year and assumptions tha: 
they will be able lo return to proper 
profitability With price increase j
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T  amine: the_lnsur&ncelndustry’s 
Roams and Busts.

W hile Congress 
.ioys with relief 
plans, business 
sweats out a steep 
pse'm premiums.

By FRANCES CERRA

W ITH prem ium* for 
liab ility  ln*uranc* soaring 
and coverage alm ost tmpo*- 

sible to obtain for lucb h lgb-nat 
area* aj day-care center*, o b eteu lc i 
and long-haul true tin g , tbe axnm er- 
cia l insurance industry U, by com* 
moo agreem ent, in m i l l .  Insolven­
c ies am ong itate-regulated  inauraoce 
com panies are running at tbe highest 
rate since I960, when tbe Insurance 
Service* O ffice, a trade group, 
started keeping such records.

All ib is has prompted COogrea* to 
investigate new way* to provide 
coverage for the high-risk areas »nd 
to avert future sharp sw ings in vve- 
raium costs. Senator John C. D .n - 
forth. Republican of M issouri, has 
proposed a bill that would establish  
uniform liab ility  standards lor prod­
ucts covered by insurance, rpeed up 
tbe claim s process and limit payouts.

AnJ Congress could act as a rein­
surer for high-risk businesses, grant­
ing private insurers guarantees 
sg a n s t  leases, anajyau M y. It did 
this in tbe 19601. when boiln***** la

Franc*i Ctrra  writes on b u ilr * u  
from  New York

rux-tom . tnner-city commimlrtea 
could not obtain coverage.

The current problems — fam iliar to 
on industry penod ick lly  plagued by 
boom-and-buit cycle* — began In tbe 
la te  1970’s, when ru ing interest raua  
dram atically  Increased Insurance 
com panies' profnablity from tbe tn- 
vestm eot of premium*. From a 
trough in 1875, when tbe Industry'* 
average return an -et worth w as a 
n um al 2.4  percent, returns clim bed  
to 19 percent In 1977 and l t . l  percent 
in 1971. according to tbe Insurance 
S e r v ia n  O ffice, a trade group.

Critic* of tbe Lreurance Industry 
ria im  that, in tbe race for new bull 
ness, many insurer* abandoned theh 
proper role as risk asaeeaon  and to 
cused instead on Investing premium! 
In the prooaaa. they ahgrply dll 
counted premium* to raise u  m ud  
Investment money a* poaslbte.

With the heavy discounting, It w as 
lnevitaM a that returns would fall as 
tbe rial m i stream ed In This began to 
happen In 1979 and the process accel- 
era tad In 1983 when interest raise fell. 
Tbe average return on net worth 
dropped from 1.3 percent that year to 
1.7 peroonl In 1984, according to tbe 
Insurance Services O ffice. A rebound 
finally  cam e lb tbe first half of this 
y ea r  as Insurance com panies 
reversed course and let m any pre­
m ium s skyrocket.

"A 'rem endous amount of w  
c a p fu l cam e Into tbe Industry, both in 
new com  ponies and old ones that 
wanted to expend ,"  said Dennis A. 
H erm an, prod dent o f Am erican Fed­
eral Group L id., a m ajor w h o ia a l*  
Insurance brokerage baaed In New  
York. "Interest rata* ware Dear X  
percent, and tbe coco panics were beg­
ging for bud  ne w , at any price, to get 
prem ium  dollar* to Invest."

Tbe com petition for premium* 
produced som e extraordinarily  
generous deals for tealrwaaae. In 
LM1, Mr. Herman noted, a targe, re­
tail ftWccronJca chain paid $300,009 lor 
liab ility  Insurance. Three y e a n  and 
m ors (ban SI m illion In paid cla im s  
later, lu  prem ium  was' down to 
$125,000. Another o f Mr. Harman's 
client*, an autom obile leasing com­
pany with a Oast of over 19.000 car*, 
aaw lu  prem ium  (all to $450,000 la  
1983 from  $2-4 m illion la 1981.

Tbe scram ble for prem ium * 
reached a peak, at least sym bolically, 
w ith tbe purchase by MGM Grand 
Hotels Inc. of "retroactive" Insur­
ance after a Are at lu  Las Vega* hotel 
In N ovem ber 1980 that resulted In tbe 
dee the of SS people and injuria* to 591 
m ore. Before tbe fire. MGM bad only 
$30 m illion of liab ility  insurance. But 
for a fee of $38.3 m illion, an Insurance 
service* com pany, Frank B. Hall 
Inc., underwrote up to $170 m illion to 
rlaim * from tbs Are. Hall than placed 
the A n t $30 m ill Inn of coverage with

e:;v i p

lu  own subsidiary, tbe Union Interne- 
tional Insurance Company.

■.rXHLBIT E

excess capital to withdraw from the 
m arket or perform is  a manner that
w e would regard as sound pricing "CRITICS, citing the case of Fire­

man'* Fund, tbe Am erican E x­
press subsidiary, scoff at the 

Idea that new entrant* forced th : es­
tablished insurer* into a gam e they 
w ere reluctant to pU y. "Firem an * 
Fund waa a prominent price cutter."  
said  Thom as K. Meakin. * securities 
analyst w ith Dom inick 1  Dominick  
Inc. a New York brokerage bouse. 
“ When the loaae* barreled In, they 
didn't put up enough reserve* Some­
body m ade •  s e n  our tnUtaXe ."

A spokesm an (or Fireman'* Fund 
denied that tbe com pany had cut 
price* unreasonably, saying, "If you

„ ...................- - looked over the full cycle, I don't
B u t Union, lacking a aseu  to cover think we'd look m uch different from 

th e  policy, obtained a guarantee of
payment from the General Rdnsur- W f m ajor rrm p w lior*." After two 
adce Corporation under a cen tred  yw*r* of heavy Wrasse , Fireman'*  
that freed tbe reinsurer from paying Ftmd reported earnings of $20 mlUioo 
any claim * for four years. Critics of third quarter,
ub*'Insurance Industry a t*  the MGM If P ^ J a  and va lleys are not new to 
ca se  as a cla ssic  exam ple of an In- ***• Insurance Industry, neither are 
surer'ahlftlng lu  focus from nak as- U *  argum ent* over bow to prevent 
easem ent to Investing prem ium s them . Mr. Hunter would p refer— but 
hoping to earn enough on the tnveet- O ots not expect — to *ee "Federal 
m it t  to offset future loaae*. "At the legislation  that would look at the in- 
rirho the policy w as written. 1 pre- duetry In a m acro w ay. to be sure that 
dieted that tbe Insurers' profit consul- when prices fell, they didn't fall loo 
a rstiers dictated deferring tbe s e tt le -1°*- v ice versa ."  Mr. Jaoea, the 
m eal of leases for aa long as poasi- president of tbe A m erican Insurance 
hie," said J. Robert Hunter, execu- A ssociation, while acknowledging 
Uve director of tbe National Ineur- bis loduitry'o boom-buxt cycle  u  
anqe Consumer Organization and for- disruptive to the acoocm y, nonethe- 
m er Federal Insurance admixuxtre- I*** rejects tbe Idea of m easures to 
to r. control It. "Cushioning against the

When the court* approved MGM'i cycle  would require goveran xn t i*. 
$73 m illion settlem ent with lbs Are truelon that 1 and our com pa nies 
victim * 1b January 1963, Union would ixx like to M e,"  he said . Mr. 
refused to pey . c la im ing that the J o ° *  knd other Insurance advocate* 
agreem ent Included punitive blam e conflicting state liability  
age* that It should act. have to cover. *t* nd*rd* and outregeoue jury 
The'' legal dual finally  settled last ,or *"uch 01 *{** problem*.
April, wben MGM accepted a $73.9 happen* In the political
m illion settlem ent from Union. .

L awrence Jones, president of the ‘ ^ r ^ *  decisive  opinion on the ln- 
A m erlcan Insurance Association, dultI*  * fum re- P^Percy casualty In- 
A m ies that the eeubUabed insurer* **“
sh ifted, their i t  hts from assessing ? ' U* = * ? * tby. ‘° 0 I n  
risk* to Investing prem ium s. Accord- 9 * .  1421 the year. David
Ingly, be drewT* m arkedly dlflerent Setter, an analyst with the F lm  Boa-
p im tre  of the Industry's be havi or , 0° l l wv* ,v e r ' 
during the period of price cuts "T he*** profit* for the Industry t u n in g
established  com p anlL  did not d a U b - ^  ^ J W J ^ L a ?oUlIuln*  11110 
erete ly  underprice to get more m oney b“ *d «  ‘
to lnvset " be said "They under- big premJum*. And Myron P lcoull, * 
priced out of necaaelty - t h e y  w ere?*?1"  *2“  P r e s e n t  with Oppen- 
m eeting m arket conditloo*. and l t ?*i f icr *  Company, tbe New York 
was,'a buyers’ m a ih e t."  brokerege. say* that a rerunt on eq-

It wM  r*rw entrants to tbe Ineur- ,‘2 “  i i f  £
a n ce  industry, Mr. Jones cm Jnuin»d, w o .  By then, 1
w h o2,‘cut what we regarded aa sound h* v *  «™ n>ed.
price*'to , o  after th? i n v i m e n ,  *“  ,ar “ “ “ g

He added, "It took fix  year* crU ‘* ‘“ thelMO'*. ■com e..’
of stead ily  declining return* to get the
IT E
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Study Analyzes Industry Woes
By JAMES NOLAN

iA Co-v*»»c» Sun
NEW YORK -  The proper­

ty /casu a lly  insurance industry's 
woeful financial state recalls a 
story from the old pushcart days 
along D elancey Street on New  
York's Lower East Side.

A m erchant cut his prices  
sharply on ladies' boots and put 
up a huge charcoal lettered sign 
to tell the world.

Across the street, his com peti­
tion cut prices lower, and said so 
with signs

On the price war raged. Final­
ly. the first entrepreneur posted a 
sign which declared: “Ladies' 
Boots. 1 sell below cost."

How can you do that, asked the 
com petition’ Sell below cost?

"I can sell below cost," the re­
ply cam e, "because I buy below 
c o s t"

It was just this sort of a mind­
less price war which brought the 
property/casualty business to i j  
present low and sorry state.

And no one knows it better  
than the industry itself. Witness a 
pew study done bv the Insurance 
Services Office and the -National 
Association of Independent Inmr. 
ers

“The pronertv/casualtv Indus- 
try must accept tbe major re­
sp o n sib ility  for Its cu rren t  
financial condition." the stu d 7  
concluded. "But, the brutal price 
c a r  of the last six years it over. 
The industry has finally realised  
that a business cannot Indefinitely 
price iu  product below cost and 
expect to survive."

The study, “1915, a C ritical 
Year," pulls together a story that 
has been told piecem eal for the 
past II months.

It com pares tbe industry in 
19M with back y ea n , using all of 
tbe familiar ratios: ralet of re­
turn. prem ium s com pared to

*The bruta l price war 
of the last six years is 
over. The industry has 
Finally realized that a 
business cannot 
indefinitely price its 
product below cost and 
expect to survive.’
losses aDd expenses, combined ra­
tios and the lik e .'

In some cases, .Ute economic 
data from the lnsuriuce Industry 
has been plotted cm graphs, laid 
over sim ilar data from Tbe For­
tune 500 industrials and US.  bond 
yields. In all caaei since mid-1981 
the insurance industry graph Lines 
— reflecting proGtabllty — turn 
down where others rise.

The tpccaon  want the 31-page 
document to “help tbe public and 
sta le  insurahct regulators under­
stand why premium Increases are 
needed to assure the future finan­
cial stability of the insurance in­
dustry,"

Caking back to tbs origins of 
tbe price w ar, the study notes 
that “since 1979, while underwrit­
ing results have declined, the in­
dustry'* net Investm ent Income 
has grown continuously.

'“In an a ttem p t*to  generate  
cash flow for investment, insurers 
competed aggradvely for premi­
um dollars, knocking prices more 
and more out of line with loot 
eoata," the study said. :

But it was poor m aaajem eot 
irtrategy. The f  1.7 Mlboh in annu­
al investment Income coaid not 
be stretched far enough to cover 
the 13 billion annual growth In 
underwriting losaeslhe Industry 
suffered.

Closer to home, the 10 percent

clim b In investm ent incom e of 
31.6'billion in 1964 fell far short of 
the €0 percent increase in under­
writing losses of | l  billion for 
that year.

Such a fin a n c ia l c lim a te  
worries the industry on several 
•cores.

F irst. Industry actuaries are 
predicting that in the next few 
years, corporate Am erica will 
find soon that it cannot insure all 
of Its assets.

The conclusion flows from op­
erating result* for 1964. The study 
snyi that during the year, policy­
holder surplus fell by 3 percent to 
# 3  billion.

Tbe Industry measures its abil­
ity U> w rite p rop erty /casualty  
coverage by this surplus figure, 
“Indicating," the study said, "that 
capacity may not be aufficient lo 
meet the insurance Deeds of an 
eitpaDding U.S. economy."

Still n more urgent worry is 
the continued financial solvency  
of a substantial number of com ­
panies. Tbe study said that the 
n.tio testa applied by the National 
A w ociiticc of Insurance Commis­
sioners and the A.M. B est Co. 
show that “the; the number of G- 
wsDciaUy Impaired Insurers has 
Increased."

While tbe atbdy did not to u t  
the number of such companies, in 
September of last year, the NA1C 
said that 319 Of the 2,477 Proper­
ty/casualty insurers It keep* tabs 
oo were in bad enough financial 
sh ipe to require “im mediate at­
tention" by ita te  insurance regu­
lators,

Tbe NAIC warning cam e after 
it liad finished desk audita on the 
financial results filed by the com ­
panies In the spring.

Such a n d iu  are In various  
rUges of completion at the mo­
m ent
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RATHER HOT DISCUSSION ON CAPACITY
By LOIS J. LYONS

NEW YORK—Superintendent James 
P. Corcoran rollea up his sleeves, looked 
the industry in the eye and said. ‘There 
ts no capacity crisis." Donald Kramer, 
president of Kramer Capital Consul- 

! tants. took a similar stance, looked the 
superintendent In the eye and said. 
’There is a capacity shortage, and It is 
severe."

Mr. Corcoran, somewhat outnum­
bered in his opinion and certainly in his 
ideas of how to handle the situation, 
was atso opposed by David B. Mathis, 
chairman, president and chief ex­
ecutive officer of Kemper Re. who said 
unequivocally that there is a "real 
capacity crisis that is likely to remain at 
toast through 1967." and by Michell J. 
Cote, vice president and principal of TUI- 
inghast. Nelson & Warren Inc.. who 
hedged only a little, saying there is cer­
tainly a "restructuring of property 
casualty markets." which might not be 
a crisis but a "revolution."

James B. Stradtner. managing direc­
tor of Alex Brown & Sons, investment 
bankers. never really joined the fray 
but. taking a third positon. said the 
problem is that capacity is never quite 
"in sync" with what the industry needs 
and that insurance companies have 
never been able to oope with e.tcess or 
even adequate capacity. "Given the 
rope." he said, "they will succeed in 
hanging themselves." but he said he is 
optimistic about the future of the in-' 
dustry.

The speakers made up a panel dis­
cussing "New Capacity. New Players" 
at a seminar at the annual “ I" Day 
meeting of the New York Chapter of 
the Society of CPCU. The panel was 
moderated by Joseph S. Diamond, ex­
ecutive editor of the National Under­
writer Co.

t/ Mr. Corcoran said he feels he has 
been patient with the industry, but is 
losing his patience. He said the legisla­
tors are "funous" and feel that the in­
dustry has "overplayed its hand."

Difficult position
“Now I'm In the difficult position of 

trying to make sure that we dont' get 
reactive legislation." he said.

But. he added, such legislation may 
come about, "and rt is what the indus­
try has created."

"When you talk about new players 
and new capacity." he said, "you are 
talking about an essential and perma­
nent change in the way this industry 
does business. I don't agree that this is 
a cyae. I think it is a natural change."

Hi 5MJ the capacity stortftf the trv 
tfuetiy Is experiencing now Is the worst 
t i  been in BO y**rs and “it's not gcxng 
to be solved by the soxk market in- 

^  vwfcng new capital." He stod. “We re 
’ "''not sure where that capital is gdng to 

go. We're concerned about the financial 
guarantee products that we're going 
to see. it might well attract new capital 
but Is it going to go into lines of in­
surance that we think are essential for 
the marketplace?''

While adverse court decisions have 
contributed to the crisis, he said. j£ 
there had been adeouate pricing of 
products over the last 10 years, the
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situation would not exist tooay.
He warned the industry that some 

of the new players and new capacity 
"might well not be what they want."

' TO ease the crisis in his jurisdiction, 
he said, he will look into granting 
greater underwriting authority to the 
state insurance fund: creating joint 
underwriting associations for cover­
ages required to operate a business 
when such coverage is not available in 
the voluntary market; and encouraging 
self insurance pools and reciprocals.

He said life insurers do not appear to 
have a capacity problem at this time 
and perhaps they can be encouraged to 
form property casualty subsidianes to 
fill the void. . 11

"Otherwise." he said, "that void 
might well be filled by the banking in­
dustry. Banks have the resources 
available to write property/casuaity in- 
suiance and the governor supports al­
lowing banks to write all lines of in­
surance." He added that "banks would 
certainly add new players to the mar­
ketplace to write business currently 
being avoided or overpriced by the 
property casualty insurers."

He accused property/casuaity in­
surers of "inresponsbto behavior' and 
said that this behavior will possibly 
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serve as the "linchpin for enactment 
of those recommendations."

After this cycle is over, he said, 
“ there won't be a return in tne 
marketplace to business as usual." He 
said. "A lot of these companies will find 
themselves in a very difficult time 
reentering the market when things are 
'good'." < ,

Mr. Kramer said the current cnsis is 
a "period of dislocation.;; caused by 
pnce changes but that capaoty would 
return when returns on equity im­
prove Dut for tne present the industry 
is going to suffer.

He observed tfiat in recent Congres­
sional hearings on capacity. Cor 
sumenst Robert Hunter made he? 
lines when he talked about the cc 
spiracy of the industry." But. M 
Kramer said, "no one seemed to as- 

:  the question of Mr. Hunter of how the

\ industry managed to conspire to lose 
53.5 billon last year. That never made 
the press."

He said much of the problem today is 
a lack of capital. Some of the reasons 
for this, he said, are that rt is no longe' 
as easy to enter as rt was in the past, 
citing such difficulties as needing a 
creditworthiness rating and admiss­
ibility, He added th3t foreign rein­
surers will not fund letters of credit for 
IBNR (Incurred But Not Reported), that 
toners of credrt are harder to obtain 

I because banks have been burned by 
the recent failure of offshore insurance 
companies, that domestic companies 
are less willing to reinsure abroad and 
that Uoyd s nas lost its rerrocess-.ona 
market

"Someday." he said, "when retj**s* 
on equity improve, there wn: be caoa: 
ty back in this industry, but during th s 
penod of  dislocation we re gcng tc so' 
fer through a period when re nsurar.ce 
rates are going to escalate dramatics. }  
as tne premiums or, which the re,in­
surers base their reinsurance go up and 
as tne rates tne reinsurers charge *o: 
the premiums go up. Were going to

have a dramatic increase in reinsurance 
demand witnout necessarily an in­
crease in reinsurance capacity ur.t:. 
some form of profitability returns 
When it does the capacity will De 
there

Mr. Stradtner s view of capacity is 
somewhat different, though aisc 
somewhat moreropttmistic. "Capacity 
is fluid." he said, "always in motion, 
thus leading to an industry with over­
capacity or underopacity...never per­
fectly in sync wrth its needs."

Scenario is simple
Today, he said, the "scenario is 

relatively simple. "Excess capacity pro 
duces underwriting losses. Under- 
wnting losses dnve out capacity. Prop­
erty/casualty stofck pnces nse because 
institutional investors believe tne time 
to buy tne shares is when the earnings 
are at their lowest levei. Higher sioc% 
pnces enable insurance companies to 
sell securities to investors on very at­
tractive terrhs Prospe'ity retu'r.s. 
more capacity comes in Tne additions 
capacity raised will Dnng Dack pr.:e 
competition unoe-writmg losses and a 
diminution of caoacitv



APID RETURN TO LACK OF PRICE DISCIPLINE SEEN
EXHIBIT 0

By ALFRED C. HAGGgRTY
RENO. Nev.—"The property-casualty 

( insurance industry today is in a 
stronger capital and surplus position 
than it has ever been in and it dearly 
has enough capital and surplus to meet 
the needs of the insurance industry to- 

I day and in the near future." a specialist 
in insurance research said here.

Dr. Michae' E. Hogue, president and 
managing director of PhiladelDhia In­
surance Research Group, also predicted 
a quicker than expected return to a 
period of a lack of pnce discipline' in his 
remarks to the annual convention of 
the National Association of Professional 
Insurance Agents.

Dr. Hogue said A.M. Best reported 
consolidated policyholoer surplus of 
S64 billion as of Dec. 31. 1934. and 
then in a July 15. 1985, report indi­
cated an adiusteo snrninc n* to? 
lion. Thus, he said. Best saw an equity 
in the balance sheet of 528 Oiinor.. 
which he said anses out of undervalued 
assets and overstated liabilities. He said 
it comes pnmanly from the unearned 
premium reserve for that portion al­
ready paid out in acquisition costs and 
from the estimate of the toss reserves 
on a discounted basis.

"In general, what that means.' he 
said, "is that the propertv-casuan-v m. 
dustry. if it were put into a runoff 
situation and assuming the reserves 
are accurate, when the penod of run­
off is completed, not only would there 
be S64 million in capital and surplus, 
but there would be another 528 b.liion 
left over."

Even assuming a reserve deficiency 
of as much as 20 percent, he said, after 
the penod of runoff, the industry 

A; would have not only the 564 billion of 
f  reported surplus, but another S8 billion
r  or $9 billion of undisclosed profits.

"(t is for this reason." Dr. Hogue said, 
"that we believe the property and 

casualty insurance industry is over­
capitalized: end that, frankly, is going 
to be a detnment. not an advantage.'

He said his firm studied a group of 
seven companies representing about

PIA Convention Report-
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one-third of policyholder sulrplus and 
concluded that by the end of. 1985 
they would be writing at slightly over 
125 to 1.4 times their surplus position.

"It's for that reason." he continued, 
"that we maintain that the industry 
does not have a capacity problem, it 
dearly does not havt the same problem 
it had in 1974 and 1975. when at ttais 
time in the cycle we were at about 1.4 
to 1.5 times surplus."

What it does indicate, he said, is that 
the insurance industry is not pleased 
with the profitability of the market 
and is unwiiung to release the capacity 
in search of taking risk. "There lies our 
major concern." he said.

' "When the profitability appears in 
the financial statements of the ear­
ners. particularly in tne regional and 
other small companies that have not 
had the extent of problems that many 
of the larger earners have had. they 
will begin to release the surplus in an­
ticipation of growth of market share 

Dr. Hogue said Chubo and Ohio 
Casualty recently released nme-montr. 
results showing that earnings per 
snare have already doubled in 1985.

"It is our concern." he said, that 
we re going to find a more rapid release 
of that surplus in search of marKe: 
share than is otherwise being predicted 
relative to when the markets will turn. 
It is our belief that that is going to

J

result again in a penod of lack of pnce' 
discipline.

"We believe that the requirement to 
allocate the surplus because of the 
necessity to leverage rhat surplus 
against returns to meet the target 
return on investments of many of 
these corporations, we will begin to 
start the process of market com­
petitiveness."

He called it "gross mismanagement 
of a property-casualty insurance com­
pany to attempt to increase market 
share unless there are indicators 
available showing where the pnce anc 
relative exposure are at any point in 
time. He said it has been his expene.nee 
that there are few insurar.ee co~- 
pames in the U.S. market wrier, are 
fully aware of the current once ar.d 
exposure relationship in tnei* portfolio 
on a recumng oasis and. tne-efore. any 
move to begin to increase their prices is 
done so wrthout an eye tc what the 
effect is going to be on their financia 
statements or surp.us.

"In other words, he said I exoer.' 
to see the same effectiveness ;r. osa 
mg with excess capacity that too* 
place coming out o' the 1954 ar.o 1974 
pneing turns ♦ •

50 national underwriter • NOVEMBER e i 9£S



This situation, he said, is in place to­
day. only the length of the capacity cy­
cle is open to debate.

Capacity, he said is "infiocent' or 
"dumb" but it can be gathered at just 
the times when it is needed most, but 
that insurance company management 
has never been able to cope with ex-, 
cess or even adequate capacity.

He added that excess capacity did 
not completely disappear in 1984. it 
just diminished.

“Add to this," he said, "the new 
money raised through securities sales 
and you are well on the way to restor­
ing excess capacity in the next two to 
three years Remember, future earn­
ings will be tax free, thanks to 
substantial tax loss carryforwards, and 
we have been blessed with reasonably 
good stock and bond markets.

Because of his optimism for the in­
dustry, he said, he hopes for a return 
to staoie economics producing a typica' 
cycle o' three good years followed by- 
three poor, but not devastating yea's

The industry.' he said, "in my opin­
ion. is prepared to live prosperously 
unde' this type of see' aric.

Mr. Mathis discussed some of the 
ways the present capacity shortfall 
different from previous ones such as a 
lack of an alternative market to Lloyds, 
the litigious atmosphere surrounding 
the U.S. casualty business, the with­
drawal of tne retrocession market, the 
shortage of underwriting talent, and 
the slowness of the positive impact on 
tne bottom line of changes in price and 
terms

Therefore, he said, he sees the fol­
lowing as a "likely scenario" for the in­
dustry: continued equity investor in­
terest in experienced companies, on 
the assumption that the industry is on 
the road to recovery, out little interest 
in new ventures unless they are staffed 
with proven management; a son of 
"back to basics' philosophy—emphasis 
on underwriting profit resulting in not 
only higher prices, but restricted con­
tract terms; more net line under­
writing for insurer and reinsurer alike; 
and a longer penod of tight market 
conditions that has been typical of the 
past as companies not only improve 
the profit picture, but also make up for 
deficiencies of the oast.

Mr. Cole said that while it is unclear 
whether the current situation is a cr,sis 
or a revolution in the way corporations, 
health care institutions, philanthropies 
and governmental entities -buy insur­
ance. "if the unavailability and unaffor- 
dability of insurance persistsLit is my 
contention that one-third to nearly 
one-half of all commercial insurance 
premiums iwill be financed by non-tra- 
ditionai sources."

He said he predicts that by year-er.d. 
self-insurance will represent slightly 
more than one-third of all commercia 
insurance premiums which w ill1 In­
crease by 44 percent to 50 percent by 
1987. that self insurance will p;ay an 
even more important roie in tn;s mar­
ket than it did in the recovery of 
1976-77 and it may well revolutionize 
the way insurance is purchased

He said, "The industry needs to heec 
the warning that this significant ex­
pansion of non-traditiona. capacity and 
determine how it car. co-exist w::r. 
these new piayers anu capacity. ♦


