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#1  CONFERENCE COMMITTEES:

(35)

(23)

(27)
B

A bill passed in one house and defeated or postponed ir the other may be introduced
in next session with same language, vote required to consider bill for final
passage -- no committee referral

S.R.56 - Sponsors, those in favor of tml and standing committee members given
priority (whenever practical). /

There are none since Nebraska has a un”ameral system.

If first conference committee doesn't agree, second confenrence committee is formed.
Bill is dead if they cannot compromise.

Open to the public,

Maximum of two conference committees apPointed - can_only consider "germane".
matters. Members must have copy of conference committee” report priof to voting.

Chairman of Committee of Referral s?j\fects conferees, sponsor of hill is first choice,
two conference committee allowed -T\I0O powers of free conference, very specific.

Report must be approved by minority atydmajority attorneys before vote, 4 hour rule,
unanimous consent of all conference ttee members required.

¥
Presiding officer appoints 3 members™ each house to committee, [f no agreement same
committee tries again. Actual practarckK®-- bill is dead after first attempt.

One conference committee is appointW and must aqree or bill is dead -- conference
committee has wide discretion to rdymite bill. Conference committee report may be
amended by concurrent resolution.''” *

Amendment within scope of issues between two houses.Another committee can  be
appointed if lack of agreement.

Members must incjude sponsor(_sz of bill, committeechairmenor designee, no  [imit
to how many conference committees.

wide>bowers



#2  FREE CONFERENCE COMMITTEES
M\ 2/3 vote of each house required before free conference committee
(6$ J.R. 4(d) - needs majority consent of each house.

826) 24 hour rule - decision is made in committee of the whole ofter resting 24 hours
X-on members' desks.

(40) Upon approval of 2/3 vVti/of entire membership of each house. Any new matter can
be stricken by a majcrixy\vote of either house.



#3 BILL CONTENT RULE

("p)
(13)

Onlythe sponsor can move to amend the title.
S.R.13 - every bill shaj|™e endorsed with an appropriate title.

One subject per bill per title -- Constitution Sec. 19
One member can request a question to be divided and put separately.
Veryspecific format aj*X"ubject matter guidelines.

Must include statement of intent. Summary of provision, fiscal impact on State,
fiscal impact on local governments.

One member may request voting separateI)[ on any_changes tohill, Eeneralappropriate
bill shall emhrace ordinary expense™W Legislative, Judicial andExecutive. All
other appropriations must be by irymr~Ual “bills.



H  "GERMANE' DEFINITION:

No motion or proposition on a subject different from that under consideration

shall be admitted under color of amendment unless it refers to the intent of
the motion or proposition under consideration. Speaker of House of Representatives
will determine germane in a dispute. Precedents are guiding factor for speaker.

Definition of irrelevant amendments being those whose object is different than
those under consideration.

No amendments which relate to different subject, different purpose, requires titl
change, or totally alters nature of original bill. Extensive definition. S.R.50(1-11

No piggybacking of any subject matter pending before the house.
(23) S.R. 37 - will-defined. FiitCl decision is determined by vote.

(27) No germane definition. Howevj®, Rule 6-2(g) gives Speaker power to to Reference
Committee for question.

/I(45f One Senator can demand a division of a question if question in debate ,.i.ains more
than one point.

(37)  No motjon or proposition on a “Reject different from that under consideration
shall be admitted under color*yfSmendment.

(41) One subject per bill expressed W titie. Title cannot be amended until bill has

passed.

4T78)--Ne-4rreveTaRt-ameRdfflents these-whese-subjeet-4s-d4ffereRt-than-what-4s-HRder---
eeRsdderatdeR.

(46) No motion or proposition cn subjecXdifferent from that under consideration shall
be admitted. X

(14)  Sponsor must consent to changes in bill not germane.
(39) No motion or subject different front™at under consideration.



PUBLIC NOTICE OF COMMITTEE MEETINGS
24 hour notice when feasable, 5 days for hearings

(42) STpecified in official commKtee schedule, - Speaker authorizes changes only
after public announcement o$\frairmen prior to meeting

(49) Minimum of 7 days notice wi“m”aoenda
(35" No specific number given altjmigh prior notice is required.

[44] SR, 6.04 - meetings at regular time and place except upon “issuance of reasonable
( /" notice” of change.

Notice in calendar, oral notice from floor

3] S.R.58 - 3 day notice whenever practical, standing committees have requalr _
scheduled m_eetmgi dates. All are open to public. HR.63 - regular schedule with
one day notice of change.

JR6M  Colorado Revised Statutes 24-6-402(2) requires timely notice be Eiven of all
committee meetings. This statute is part of Colorado™s Sunshine Law.

(27) Rule 3-5 requiresno bill see fiiw committee action without a public hearing and
at least 7 days notice of said hga™ing. (Only 5 days requiredin first 20 days.)
Appears to be no provision for emergencies.

(46) Fixed time and place is publishedMm meetings public, vote required for
executive session,

(14) 3 days includes agenda, all meecingj*ppen; exception to Rules Committee.

39) 2 days with agenda, only waived wi-t$\?/3 vote of whole body, does not appl
139 aftel 40th dag/ of 60 da))l/ Session. ) PPy

[(24)] Notice given by loud speaker or posting on bulletin board.
(X) In Constitutior*Kfiotice required.

r15/ Announced on floor of Senate, posted on bulletin board, 24hoursnotice required in
House with agenda. 5 days notice required for hearings.

(37) 24 hours Speaker ca”declare emergency.

l\h Minimum of 2 legislative days, emergency 24 hours public notice -- ranking minority
25" committee members must approve,

(41) Milnimum of 1 legislative day public tyfth agenda, 2/3 vote of committee can waive
rule.



#6 JOINT COMMITTEE MEETINGS

(49) J.R. Chapter 3 V very specific guidelines
(6) §e3qu3i(r)elt; by Statutev\or Budget Committee and Legislative Council (C.R.S. 2-3-201,

(45) For purpose of public hearings

(26) All appropriations may be considered by joint committee.

(16) One joint committee handles special claims against the state

32) By resolution adopted by both houses..

41) By concurrent resolution J.R.6(2) '

24) 4 specific joint committees. Meetings encouraged where desirable.
)
)

o
[@»)

46) Any committee may confer jointly for hearing®, studies o. meetings.
39) Established by majority leaders, must have prop'ortional minority representation,

(
(
(
(
(

BouiS



#7 RECOMMENDATIONS USED TO PASS BILL OUT OF COMMITTEES:

(15) Committee recormiends as a whole that a bill be passed, amended and passed,
indefinitely postponed, without recommendation

(42)  Majority of committee must agree: passage as written; passage as amended,
passage “as written with referral to anofher committee; for passage for referral
with amendments

(49) Committee reports: passage; passage as amended; indefinite postponement;
no recommendation.

(35) Majority vote of committee required to pass bills: to pass; not to pass;
to refer; to postpone.

(12) S.R. 14D - Passed out of committee by one of the following: Without recommendation;
do pass; be amended; do not pass.

(45)  Majority vote of committee required.
ajority and minority report can be submitted.
S.R.50 - upon request, roil call vote can/accompany report

(6 H_.R.29(f1 _passed out of committee with one of the following; favorably recommend;
bill be laid on the tabel; favorably recommend as amended; indefinitely post-
poned; referred to another committee.

(27) Rule 3-11 - committees acting by a majority recommend bill be placed on general
file or mdehmte_ly postponed” and Rule 3-13" requires exteRsdve-d4sel-esure-and
vote of each commiftee member report attached.

(46)  Majority report required, do pass, do not pass, recommend to another committee,

(14)  Sponsor of hill becomes non-voting members of Committee of Referral.  Minority
majority report possible. ATl members must have recorded vote.
\

(39) 48 hours rule for all bills ta rest on members desks.

(24) Do pass, do not pass.

(15)  Majority of committee reports do pags, do pass as amended, postponed, no recommendation
(40)  Committee report given, majority decides.

(37)  Majority/minority report, committee can report no recommendation,

(32)

32)  Favorably without amendments to another committee: for house consideration;
adverseh{r' for concurrence; held for further action or study; for repassing a
w

e
house bill which has been recalled and amended.
(41) Do pass; do not pas9; without recommendation; do pass as amended.



#8 INTERIM COMMITTEES AUTHORIZATION:
(35)  Speaker or President of Senate or majority vote of both houses.
27) Rule 3-22 authorizes full

(

(26) Joint resolution required

(16) Handled by joint committee

44) HR. &S.R. 6.06 - Special committees may be appointed by resolution
)

J.R.6(2) By concurrent resolution.

1) Appointed by chair to study 1 specific question unless money is involved
then resolution required.

(15)  Majority vote required.

(46)  Special Committees authorized by hill or. resolutlon 15 members standing

committee makes all appointments to special Stud% Comm|ttees

Citizens are encouraged to part|0|pate on Study Committee for per diem,

(14)  Must be approved by Rules Committee.



(49)
(12)
(44)
(23)
(21)

(37)

LIMITATION ON SESSION LENGTH:

Meets biennium
60 days pay limit
60 days

120 days per 2 year period.

Odd years - 90 days
Even'years - 60 days

Meets every other year.

Must adjourn in May of each year.



=10 CODE OF ETHICS AND DISCIPLINE

(23) S.R.75 - 2 members from majority, 2 from minority--advising capacity only.
Can subpoena, hear under oath, three votes for preliminary inquiry,” recommend
disciplinary action to Senate.

(6) Colorado has extensive statutes on this
C.R.S. 2-2-204 through 206
C.R.S. 1-45-101
C.R.S 24-6-401
C.R.S 24-6-30
(26) Legislative Administration handlesdisputes  oncompalints on staff.

(44) J.R.20.01 - Each house has an ethicscommittee which ischarged with _
enforcing ethical conduct. Infractions are referred to the full house for action,

2) Standing Ethics Committee

5) Addressed under separate cover.

0) Legislative Ethics Committee, State Ethics Act under separate cover.
1) Specific on conflict of interest,



#11  CONTRACTING PROCEDURES:

(42) No special committees, studies or investigations allowed in area of responsibility
of standing committee

(49) Majority of standing committee must agree to study, legislative service agencies
coordinate

(6) Colorado REvised Statutes 2-2-320 - requires that contracts be_avaved by
spea#er of q%use on majority leader of Senate or chairman of legislatively Created
joint committee.

(27)  Rule 5-10; Rule 1-22



312 LOBBYING LAWS

(40) Chapt. 17 of Title 2 Code of Laws, 1976

(6) Colorado Revised Statutes 24-6-301 - requires extensive disclosure and
registration of lobbyists. All records open to public.

(27) Rule 1-17 and in Nebraska statutes.
(37) In statutes.
(15) Addressed under separate cover.

(1) VerY detailed specifics on violation, registration. All persons must register
including government personnel.



p3 RULES REVIEW & ENFORCEMENT:

(15) Violations referred to House Ethics Committee by Speaker

(6) Colorado Revised Statutes 2-2-404, 405 & 406 - provides for judicial
enforcement of legislative rules, However, enforcement may only be iniated
by a majority detérmination of the membership.

(14) Strict penalties for voting irregular!ties, 2/3 vote may expel any member.

(15)Any alleged violation of rules are referred to House Ethics Committee



#14  LIMIT ON NU-IBER OF BILLS INTRODUCED:

Specific time limits for individuals to introduce
No pre-file limit, after 3rd day each member limited to 9 bills

On or after March 15, a majority vote determines if hill introduction shall
cease.

Rule 5-5(d)

However, S.R. 11 - No bills introduced after 25th day except bystar ding
committees.

However, no bills may beconsidered after 57th day of session.

Time limit is specified.After specified date a bill can be introduced through
Tules Committee.

lime limits on bill introduction. After deadline, 3/4 of standing committee must
consent to introduction of bill.

Specific time limits depending upon introduced by individual or committee.
Time limits with exceptions

Time limits and 10 bills per member unlessby unanimous consent.

No new bills during last 3 days..

Time limitations.

Specific time limits.

1st session — 2 bills.per day per legislator. 2ndsession — 1 bill per day.
Strict timelimits for corrmittees to introduce.

Strict time limits for individuals and committees tointroduce.  Afterdeadline
213 vote of wiiole body required.



#15

ilIME LIMIT FOR COMMITTEE TO PROCESS BILL:

May be called from committee after 7 days by majority.
15 days - all bills reach floor for action

Written report required within 7 dyas. Committee can request additional time
from house concerned.

SR. UE

S.R. 6.14 - Must be considered within 8 days unless extension granted by Senate.
HR.I.15 - ...alority can brin? bill out of committee.

H.R.[.16 - Author’can ask after 20 days, committee then has 10 days to act.

J.R.23 - Bills must be reported out of committee in the house of origin in
45 days.

Rule 3-10 - Legislature can require acommittee report after 20 days of inaction
by committee.

Committee can have bill a maximum of 16 days before a variety of procedures
can be used to bring bill to floor, including a request by sponsor.

House 20 days, Senate IT days . . . upon motion and majority vote a bill can be
removed to” committee as a whole. No appropriation bifl cdn be passed in last

5 days.

ltvlaanum of 75 days total for one or more committees before hill must be reported
o floor.

Specific time limits J.R.11-3.



RULE WAIVER PROCEDURES:

H.R.4.15 - Onl bg written resolution which has been referred to Rules Ccmmittee
and agreed to by 2/3 of members present after committee ma»os its report

S.R. 45 - Must have unanimous consent or 1 day previous notice and 2/3 vote
Concurrent resolution adopted by constitutional majority of both houses
Suspension of Rules by 3/5 Majority vote.

314 vote

Senate is 2/3 vote
House unanimous consent needed to suspend rules.

Simple majority if 1 day notice is given; 2/3 if no notice.
213 vote

majority vote

213 vote

3/5 vote upon 3 days notice.

One day's notice in writing, .goes to Committee on Rules, any rule may be suspended
by unafimous consent, othefwiSe a majority vote decides,

Concurrent resolution adopted by constitutional majority of both houses.

Written resolution which has been referred to Rules Committee and agreed to by
213 vote of house.

213 vote of members elected.
Committee on Rules reports -- majority vote needed,
213 vote



LEGISLATIVE QOVERSIGHT:

J.R.25 - encourages legislative ove_rsi(};ht. Colorado Revised Statutes 2-3-201 and
2-3-301 establisheS legiSlative oversight as duty of Legislative Council and
Budget Committee.

Standing committee function.
Special Oversight, Analysis and Investigation Committee.



| JAY S HAMMOND. GOVERNOR

REPLY TO:

ALASKA PUBLIC OFFICES COMMISSION ANCHORAGE, ALASKA $9501-3598

(907) 276-4176

O JUNEAU BRANCH OFFICE
POUCH CO
JUNEAU. ALASKA 99811-0222
October 26, 1981 (907) 4654864

The Honorable Patrick Rodey
601 West 5th Avenue, Suite 820
Anchorage, Alaska 99501

Dear Senator Rodey:

Thank you for the interest you expressed in the annual meeting of the
Council on Governmental Ethics Laws to be held December 7-9, 1981, in
Charleston, South Carolina. | was unable to send you any of the enclosed
information sooner because we received it ourselves only last week.

In light of your interest in ethics legislation, 1 also have enclosed a
letter from the South Carolina State Ethics Commission which offers a comparative
analysis of ethics laws. | ordered a copy for the APOC sometime ago, but since
it has not arrived, | can"t say whether it lives up to its promise as a reference
document or not. At one time the work on SB 175 attempted to incorporate
portions of the Ethics Model from the National Municipal League, although my
understanding is that some of the individuals who worked on the draft of 175
had questions about the League®s model for which they didn"t find satisfactory
answers.

After the first of the year, | will let you know about any reference
materials which become available as a result of the Charleston meeting.

Sincerely,

ALASKA PUBLIC OFFICES COMMISSION

THEDA S. PITTMAN
Executive Director

TSP/mab

enclosures



Steering Committee:

Melvin G. Cooper
Alabama Ethics
Commission

Jean-Marc Hamel
Chief Electoral
Officer of Canada

Shari Holmes
Alaska Public Offices
Commission

Betty J. Reynolds
Oregon Government m
Ethics Commission

Robert W. Shellenherg
Florida Commission
on Ethics

' Robert Stern (Chairperson)

California Fair Political
Practices Commission

Dannie Trautwein

Nebraska Accountability
and Disclosure Commission

J. Jackson Walter

U.S. Office of Government

Ethics

COUNCIL ON GOVERNMENTAL ETHICS LAWS

Please reply to:

OCT 2 o/t9S)

OCT 2 6 1SS1

Dear Council Member: APOC-ANCH
FiJ HC.

Mel Cooper from Alabama and Bob Schellenberg from Florida,
who have arranged the program for the Charleston Conference of the
Council on Governmental Ethics Laws, asked me to assist them in
securing better attendance at our Conference. We have a program that
should be of particular interest to members of your Commission and
want to ask you to extend a special invitation to each of them to
participate. In addition to that, you might want to give each of them a
scopy of the Conference information that you received from Bob Stern
and to emphasize that other Commission members will be there and
that there will be ample opportunity for discussing mutual problems and
concerns.

I have enclosed a revised version of the Conference schedule; the
one that Bob Stern sent you didn't do complete justice to the
outstanding job done by Mel and Bob in arranging our Conference.
Please note the additions to the list of speakers: Governor Richard
Riley of South Carolina, Major Joseph Riley of Charleston, former
Ambassador and Governor Reubin Askew of Florida, Commissioner
Frank Reiche of the Federal Election Commission, and David Cohen,
former President of Common Cause. This truly is an "all-staru line -up.

From here on, it is up to you. Mel and Bob have arranged a superb
.program but its real success will be only as good as the "selling job™ you
do to your Commission members. | personally believe it is important to
the Council that this year's Conference be a great success, that our
program will be first-rate, and -that you and the members of your
Commission will find your participation to be most worthwhile.

. Jackson Walter
Director

Office of Government Ethics

Enclosure



Council on Governmental Ethics Laws
Preliminary Conference Program (10/20/81)

December 6-9,1981
Mills House Hotel
Charleston, South Carolina

"IS POLITICAL REFORM DEAD?"

Sunday, December 6,1981

6:00 - 7:00 p.m.

Reception

Monday, December 7,1981

9:00 - 9:30 a.m.

9:30 a.m. - 12 noon

12:15 -1:45 p.m.

2:00 - 3:00 p.m.

3:15 - 4:15 p.m.

Opening Remarks and Greetings
Governor Richard W. Riley, South Carolina
Mayor Joseph Riley, Charleston
Robert Stern, Chairperson, Council on Governmental
Ethics Laws

"Political Reform Laws: Milestones or Millstones? A Debate"
David Cohen, former President, Common Cause
Frank Reiche, Member, Federal Election Commission

Luncheon
Honorable Howell Heflin, Vice Chairman,
Select Committee on Ethics, U.S. Senate

Seminar Discussions
(discussion leaders to include Melvin G. Cooper, Alabama
Ethics Commission; Robert W. Schellenberg, Florida
Commission on Ethics; J. Jackson Walter, United States
Office of Government Ethics)

Seminar Reports and General Discussion

Tuesday, December 8,1981

9:00 -10:15 a.m.

10:30 - 11:45 a.m.

Ethics, Conflict
of Interests

"CASE STUDIES IN
ETHICS"

Dr. John Dempsey
College of Charleston

"UPDATE ON LITIGATION
AND LEGISLATION"

Rosa Hamlett

Assistant Attorney General
Alabama

Campaign
Finance

"UPDATE ON LITIGATION
AND LEGISLATION"

Tom Houston

Jim Davis

California FPPC

"CAMPAIGN FINANCE IN
SELECTED COUNTRIES"
Dr. K. Z. Palteil

Carleton University, Ottawa
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September 1, 1981 ]
Alaska Pulic Oifices Commissi -
aska Public Offices Commission
610 C Street, Ste, 21l ~fCC-WC-A
Anchorage, AK 99501 V-

Dear Shari:

| have just received your latest newsletter. | was hoping to include another
item in it but you were faster at publishing that | was in contacting you.

We have recentlty_ completed publica.tions of state of South Carolina State Ethics
Act: A Comparative Analysis. The publication was put together b){ the, staff of
the South Carolina Ethics Commission as a research aid for the staff and com-
mission.  This publication compares other states' statutes with each section of
the South Carolina Ethics Act.  Each code section of the South Carolina Act is
listed separately, followed bg similar or same code sections from other states.
In addition, tne Model State Statutes of the National Municipal League are also
included. Copées can be made available to other agencies at cost, plus postage,
approximately "$10.00.

GRB:1 hi



12:00 Noon - 1:30 p.m. Luncheon
Honorable Reubin O’D. Askew
Former United States Trade Representative
and Governor of Florida

1:45 - 2:45 p.m. "CODES OF ETHICS IN "PUBLIC FINANCING IN
STATE GOVERNMENT" SELECTED STATES"
Dr. Stephen Hays Ed Farrell, Counsel

University of South Carolina New Jersey Election
Law Enforcement Commission

3:00 - 3:30 p.m. Question and Answer Session
3:30 - 4:30 p.m. Council Business Session
Wednesday, December 9,1981

'9:00 - 11:00 a.m. "THE IMPACT OF POLITICAL ACTION COMMITTEES
ON THE GOVERNMENTAL PROCESS"

Howard Vaughn
Vice President, Liberty National Life Insurance Company
and PAC Secretary

Edward Roeder
Washington, journalist and author of PACS AMERICANA

(S.C. Legislator)

11:00 - 12:00 Noon Question and ‘Answer Session



benate committee
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ethics bill for new revision

by Bill White
Times Juneau Bureau

Juneau — A Senate committee,
tom over whether to write an ethics
code for public officials broadly or
narrowly, postponed a~tion on a pro-
posed bill until next week.

The code would set out a strict
standard of conduct for appointed or
elected state and local officials. Sen.
Vic Fischer, D-Anchorage, chairman
of the Senate State Affairs Com-
mittee, said the bill is aimed specifi-
cally at “the invisible people” who
fill the halls of the bureaucracy.

The committee debated a newly
revised, 20-page version of the bill
for 75 minutes Tuesday, then sent it
back to lawyers for further revision.

Sen.. Terry Stimson, D-Anchor-
age, questioned whether the bill goes
far enough. The bill contains no pro-
visions for reprimanding public offi-
cials who commit crimes, he said.

“We can’t establish parameters
and then say anything outside of
those parameters is not within or.r
purview,” he said. He also criticized
the bill for not giving the Senate —
which will get cases when the public
official can be impeached — guide-
lines on how to handle the cases.

“If we have got some loopholes,
1’d like to plug them before we move
along,” Stimson said.

Sen. Mike Colletta, R-Anchorage,
agreed on the need for ethics stand-
ards and an outline of how cases of
unethical conduct should be handled.
But, any proposal should give the
ethics commission that enforces the
code flexibility in deciding what be-
havior is good and bad, he said.

“If you try to get it all in, you’re
never going to get it done,” he said.
A sounder approach to an ethics

code lay in his two-page proposal for
a legislative code that he pushed in
1980, he said.

Ethics legislation is not a new
idea. But this year the proposal has
been given a shot in the arm by sting-
ing public demands for the ouster of
Sen. George Hohman, the Bethel
Democrat convicted last month on
two bribery charges.

The aura of the Hohman issue
hung behind much of the debate over
the ethics bill Tuesday, but Fischer,
chief sponsor of the bill —Hohman’s
name ironically was the second spon-
sor originally — pointed out that the
panel has been working on the bill
fora year.

Sen. Arliss Sturgulewski, R-An-
chorage, also called for more flexi-
bility in defining what is ethical con-
duct.

She said the provision barring
former public officials from lobbying
on matters th™y influenced when
working for the government could
cause problems. “I would see (some
people) having trouble getting out of
bed in the morning. It’s far, far too
broad,” she said.

Further, the bill should address
how a legislator can vote when he
has a conflict of interest, she said.
Would her role as a bank director
prevent her from voting on a bill to
let Outside banlcs buy Alaskan banks,
she asked.

The bill’s provisions include bans
against public officials:

« Accepting gifts intended to in-
fluence them.

» Using for personal gain or dis-
closing information closed to the
public.

» Using state time, equipment or
facilities for private purposes.

« Taking official action affecting
a business of which he is part owner.

» Obtaining a state contract un-
less it is let by competitive bidding.



Ethics legislation not
top priority jtem.

bv Dave Carpenter
Times Juneau Bureau

Juneau — Interrupting the strug-
gle over Alaska's oil megabucks for
the past couple of legislative sessions
has been a sporadic call to establish
formal ethical standards for public
officials.

This year, despite the brouhaha
over the recent bribery conviction of
Sen. George Hohman, D-Bethel, the
cry by lawmakers to create an ethics
code or commission is surprisingly
muted. In fact, an ethics bill appears
nowhere among the priorities of
House and Senate leaders.

"When | get up in the morning, 1
know the difference between right
and wrong," Senate Finance Com-
mittee Co-chairman Ed Dankworth
said in an interview in his Capitol of-
fice this week. “I don’t need anybody
to write itdown for me."

Former State Ombudsman Frank
Flavin, among others, feels differ-

ntly.

“If everybody knew what was

right and wrong, we wouldn't need a

""Tnarmp;n5ppea“ttiie~Houseleader-

code,” said Flavin, an Anchorage at-
torney here on a business trip. "Un-
fortunately, it doesn’t work tha*

Wa}f_." .

hebnly ethics statutes currently
on the books in Alaska are the con-
flict of interest law, which Flavin
calls "limited," and criminal law.

During five years as the official
watchdog of state government, Fla-
vin encountered many instances of
public officials abusing their posi-
tions, he says — cases of people
blocking business competitors in
their roles as state board members,
setting themselves up for jobs for
after their government stints, using
public equipment for private pur-
poses, and the like.

Public support began mounting
for an ethics code for legislators, if
not non-elected officials, about two
years ago in the wake of a contro-
versy involving alleged influence-
peddling by former Anchorage Sen.
Bill Sumner (the issue was never re-
solved).

(See ETHICS, page A-3) uiai*

— ~f~vim;aiijra<rdressed during his
or heremployment.

— Employees could not be disci-
plined for "blowing the whistle" on
state officials.

A current Alaska statute protects
“whistleblowers" who communicate
public records or information. The
new proposal, based on a Michigan
statute, would be much broader.

Both bills face the imposing task
of hurdling substantial legislative
apathy —or at least a lack of enthu-
siasm at present.

“We're interested in further legis-
lative reform ... but we haven’t
identified ethics legislation specifi-
cally as a priority,". said House
Speaker Joe Hayes.

The Anchorage Republican said
he adamantly opposes incorporating
an ethics commission into the often-
briticized public offices commission
—a point that could snag the bill
even if it clears the Senate.

“It (ethics) should be a constant
hing that we’re evaluating,” added
House Rules Chairman Jack Fuller,
D-Nome. "But with the desperate
teed of getting out in 104 days (a
louse leadership target), | don’t
hink we can spend the time on it."

Even those who backed the legis-
ition last year are quiet about the
iibject early in the 1982 session,
louse Democrats put a lot of work
and public words into the effort be-
fore falling from power, but the now-
minority caucus has not broached
the subject.

“The problem is we've been
working hand to mouth,” said Minor-
ity Leader Fred Brown, D-Fair-
banks.

On the Senate side, Rules Chair-
man Tim Kelly, R-Anchorage, ex-
presses support for an ethics code
but was unaware of the status of the
Senate legislation. And the two top
Senate powers — Dankworth and
President Jay Kerttula, D-Palmer —
said they have no burning desire to
pass it. Both stressed that the Hoh-
man case involves criminal law.

"Frankly, ethical conduct and
proper respect for the law and mor-
ality is the responsibility of every
member individually,” said Kert-
tula. “Ethics is very difficult to po-
lice

“There are some things that it
would take a representative of the
good Lord himself to determine.”

A burst of legislative support for
ethics legislation could push it
through before the 12th.Legislature
is history. But Flavin expressed
doubt that anything will pass unless
a key lawmaker makes it a priority.

"It takes a lot of work to put
something as detailed as that
through,” he said, "and | don’t know
ifanybody is that committed to it."



xnl3ULCism a ,ia State of Alaska

Erra,n.l£ Flavin Reply to:

840 K Street. Room 203
Anchorage. Alaska 99501
February 12, 1981 (907) 276-4011

Pouch WO
Juneau, Alaska 99811
(907) 465-4970

C P.0. Box 74358

Senator Patrick M. Rodey Fairbanks. Alaska 99707
Pouch V (907) 452-4001
Juneau, AK. 99811

Dear Senator Rodey

The Office of the Ombudsman has prepared the first two
of several special reports for members of the Legislature.
The first report, titled "Protection of the Public Interest
in the Expenditure of Voter Approved Bond funds®", explains
the problems found during the investigation of two citizen
complaints lodged with this office. In both complaints,
voter approved bond funds were not spent as described in the
bond authorization acts and as stated in the bond
propositions on the ballot. This present practice leaves
the final decision as to the reasonableness of voter
approved bond expenditures with departmental level
administrators. The report suggests measures to return this
decision to the voter.

The second report 1is titled "Standards of Ethical
Conduct for Public Officials and employees and the need for
an Independent Ethics Commission®. It highlights our
experience with complaints dealing with ethical conduct, and
details the need for legislation in this area.

Sincerely

Frank Flavin
Ombudsman

FF:ss



OFFICE CF THE OMBUDSMAN
STATE OF ALASKA

SPECIAL REPORT 81-2

STANDARDS OF ETHICAL CONDUCT
FOR PUBLIC OFFICIALS AND EMPLOYEES
AND THE NEED FOR AN INDEPENDENT
ETHICS COMMISSION

FEBRUARY 11, 1981

FRANK FLAVIN
OMBUDSMAN

Pouch V State Capita

L1 t£& #1004/0



Senator Vic Fischer

-\Liska State !.ciit~iacure
Pouch V * lune.ui. Alaska 9°RIl + (~0D 465-4'"5A

July 31, 1985

The second recomendation of Che grand jury report proposed the enactment

of a code of ethics for the executive branch of state government.

In response to a question on Wednesday afternoon,
a proposed ethics code was stalled
in 1984.

the Governor said that
in the Senate State Affairs Committee

Attached is information on what transpired and why the Attoraey

General®"s office did not resubmit a revised executive ethics bill.

Dunn? Interim « 1024 W. 6th Avenue, Suite 2C4C « Anchorage, Alaska 99501 « (907) 278'3654



July 12, 1985

MEMORANDUM

To: Senator Vic Fischer

From: Ginger Baim

Re: Legislative History/ SB 501 - Executive branch ethics

February 1983 DOli"egins drafting bill tc cover legislative,
judicial, and executive branch

April 2, 1983 1st draft bill circulated to department heads
DOL had. been instructed tg _se’oarate executive &
egislative branches - judicial branch askea to
be“excluded - draft bill only aelt with
executive branch)

April 20, 1983 nd draft bill circulated after incorporating
comments

March 3, 1983 drd draft bill circulated - incorporates APOC
comments

March 20, 1983 4th draft bill circulatea
Mid-June, 1983 final draft circulatea

June 17, 1983 final draft approvea by Gov's office for
introduction in 1984 seéssion
January, 1984 circulated again throughout departments

February 8, 1984  submitted to Governor's office
February 13, 1984  transmitted . to the legislature by Gov.
y Introduced in the Sen%te, referreyd to the State
Affairs Committee.

NOTE: THE ABOVE INFORMATION WAS PROVIDED TO THE COMMTTEE VIA A MARCH
{, 984 MEMD FROM DIANE COLVIN, DEPARTMENT OF LAW).

March 1, 1984 1st SA hearing



April 17, 1984

April 2", 1984

Mid-summer, 1984

Novemoer 21, 1984

December 7, 1987

December 27, 1984

nd hearing ’Whrle each dle_ﬁartment/a%oncy sup ortec
the |ntent ¢t the bill

were al| opposed tc specific Barts of it and the
Judicial br nch was excluded oy the COL

3rd SA hearing - the committee raised numerous
questions and suggestions about the bill.  They
suggested th at the DOL re-draft |h in response to
P lems rajsed during committee earrn% DOL was
0 wgrkf\trvrtbh SA staff”over the interim To prepare a
new dra

STryck called Diane Colvrn several times asking

a bout the progress in working on a new versjon of SB
l(.}| DOL said they would contact ST when they were

ready.

VF letter to Diane Colvin expressing frustration in
the lack of action on the new draft”and making it
plain that SA staff could not and would not proceed
with preparing legislation - it was the
res onsibility of "the DOL. VF also expressed
sappointment that the SA Committee was unable to
have Interim hearings on the bill because of DOL's
lack of action.

Diane Colvin responds sa¥|ng the DCL couldn't
Rroceed with the bill withoUt the AFQC and that APGC
ad peen too busy to work on it. Colvip sald that
the DOL and APOC would prePare legislation for
Introduction in 1985, Cclvin also expressed drsmay
at what she considered undue criticism of the DCL's
performance and cooperation.

VF writes to Colvin saying he drdnt mtend to cast
doubt_on her work but was statrn% a fact;

committee would not prepare Iegr lation for 1985

It was up to the DOL to do it



ALASKA STATE LEGISLATURE

SENATE STATE AFFAIRS COMMITTEE POUCH V, JUNEAU 99811
SENATOR \aC FISCHER, CHAIRMAN (900 465454

November 21, 1984

Diane Colvin

Assistant Attorney General
Pouch K

Juneau, Alaska 99811

Dear Ms,, Colvin:

I am writing to inform you that the State Affairs Committee will not be
preparing Executive Branch standards of conduct legislation for
Introduction in January. It is our position that the Administration
develop and introduce that and any related ethics legislation.

Last session, the administration and the committee agreed that S3 501
was not adequate and that we would work together over the interim to

come up with a bill able to pass the legislature. My office contacted
you over the summer, and was told that you would call once you were
ready to begin this joint effort. We have not heard from you, and I

think it is much too late in the interim for us to begin work on this
complex subject;

I think it is unfortunate that we did not have the opportunity to hold
hearings this interim on revised legislation. However, 1 feel
confident that you will come up with appropriate legislation addressing
the problems identified during committee meetings last year.

In particular, 1 look foreward to reviewing what agency, other than
APOC, 1is put in charge of administering the law, and how "public

official" 1is defined for purposes of reporting.

I very much appreciated your efforts last session, and I"m sure your
work next year will be

Best

cc: Norm Gorsuch, Attorney General



BILL SHEFFIELD, GOVERNOR

PEPLY TO:

DEPARTMENT OF LAW DAL IV e AVENUE

ANCHORAGE. ALASKA 99501
OFFICE OF THEATTORNEY GENERAL PHONE: 19071 276-3550

O /if NATIONAL CENTER
100 CUSHMAN ST.
SL'ITE 400
FAIRBANKS. ALASKA 99701
Pi.ONE: <9071 452-1563

December 7, 1984 POUCH K mSTATE CAPITOL
Y ‘JUNEAU, ALASKA 99811
PHONE: (907) 465-3600

Honorable Vic Fischer
Alaska Scace LegislaCure
Pouch V

Juneau, AK 99811

Dear Senacor Fischer:

Thank you for your 1leccer of November 21 informing us
chac che SCaCe Affairs CormniCCee will noc be preparing execuCive
branch conflicc of incerescs legislacion for incroduccion 1in che
FourCeench LegislaCure. We appreciaCe your 1inCeresC in Chis sub-
jecc and Che efforCs made by your commiCCee 1in 1ics consideracion
of Che legislacion incroduced lasc session.

Your leccer appears Co indicaCe <chac we failed Co
cooperaCe wich your office 1in a jJjoinC efforc Co develop new

echics proposals during che 1incerim. I hope <chac Chis 1is noC
your belief. As 1 recall, | agreed wich your scaff Co keep you
informed of any acCiviCy on our pare in Che developmenC of
revised legislacion. Due Co che involvemenc of che Alaska Public

Offices Commission in a variecy of elecCion concroversies, of
which you are well aware, we were unable Co work wich APOC scaff
on echics Jlegislacion chis summer and fall. IC is our belief
chac APOC"s parci \paCion in preparacion of echics legislacion is
inporCanC, and we Chus delayed work on Che 1legislacion because
APOC scaff was wunable Co commie cime Co Che projecc. We are jusC
now beginning Co make a concerCed efforc Co work on echics legis—
lacion.

We expecC Co develop some new proposals on echics for
incroduccion in che upcoming session. I hope your inCeresC 1in

03-CSLH



Honorable Vic Fischer. December 7, 1987
Alaska Stare Legislature Page 2
this area will continue. We look forward to working with you

during the session.
Sincerely,

NORMAN C. GORSUCH
ATTORNEY GENERAL

Diane T. Colvin
Assistant Attorney General

DTC:cct
ccC: Theda S. Pittman
Director

Public Offices Commission
Department of Administration



ALASKA STATECLEGISLATURE

SENATE STATE AFFAIRS COMMITTEE POUCH V, JUNEAU 99511
SENATOR VIC FISCHER. CHAIRMAN AT) 4654954

December 27, 1984

Diane Colvin

Assistant Attorney General
State of Alaska

Pouch K

Juneau, Alaska

Dear Ms. Colvin,

Thanks for your response to my November twenty-first letter. I would
like to lay your concern to rest. It is certainly not my opinion that
you or your office failed to cooperate in working on the conflict of
interest legislation. On the contrary, 1 have always found you very
helpful and you work quite satisfactory.

The purpose of my November correspondence was merely to inform you of
a fact: the Senate State Affairs Committee will have no conflict of
interest legislation prepared for introduction this January, I do not
think it necessary to go into details on the subject at this time.
However, 1in no way should you perceive this as a reflection of your
work.

I hope this clears up any confusion.

Senator Vic Fischer



Legislators expected

{0

By JOHN LINDBACK

Daily News reporter

JUNEAU — The recent
grand jury report about Gov.
Bill Sheffield is bound to
force the legislature to pass
an ethics code for governors
and other officials of the exec-
utive branch, some senators
said this week.

"l guess we’ll have to, in
light of recent events," said
veteran Sen. Bob Ziegler, D-
Ketchikan, a lawyer and a
cynic about the effectiveness
of ethics legislation in regu-
lating the behavior of public
officials.

"The trouble is that you
can drive trucks — Mack
trucks —through the holes in
most ethics legislation if
you’re inclined that way,”
Ziegler said Friday.

The Sheffield administra-
tion in 1984 introduced a pro-
posed ethics code for the exec-
utive branch. But the propos-
al died in the Senate State
Affairs Committee and it was
not reintroduced du-ing this

year’s session.
Assistant Attorney General
Diane Colvin said the bill

See Back Page, LEGISLATORS

Legislators may look at ethics

Continued (rom Page A-1

wasn’t reintroduced because
the administration was not
able to do a badly needed
rewrite between the 1984 and
1985 sessions. The Alaska
Public Offices Commission,
the state agency that would
have been enforcing the new
law, needed to be consulted
on the changes, but the agen-
cy was embroiled in a time-
consuming controversy about
campaign fundraising, Colvin
said.

"We never got the time to
put the work into it that
would have made it comforta-
ble enough to.have it rein-
troduced,” Colvin said.

Sen. Tim Kelly, R-Anchor-
age and a member of the
State Affairs Committee in
1984, agreed that an ethics
bill will undoubtedly reap-
pear as a result of the grand
jureé's report.

elly said the governor’s
bill didn't pass in 1984 be-
cause the legislature was con-
centrating on approving an
ethics code for itself. Also, he
said, writing the bill was
difficult.

"We founa it hard to re-
solve some of the issues in-
volving a person’s right to
own property, start a busi-
ness and also be a public
servant,” Kelly said.

The Juneau grand jury, in
the same report that asked
the legislature to consider im-
peachment proceedings
against Sheffield, issued a
recommendation for an execu-
tive branch ethics code.

"In order to deter the con-
duct described in this report
from occurring in the future,
and to insure that all state
officials are adequately in-

formed of their ethical obliga-
tion to protect the public in-
terest, the grand jury recom-
mends that legislation be
drafted and introduced, or
that a regulatory code of eth-
ics be promulgated, setting
forth standards to govern the
conduct of executive branch
officials. This code of ethics
must provide for appropriate
disciplinary’ sanctions,” the
grand jury said.

In its report, the grand jury
said that Sheffield and his
former chief of staff, John
Shively, deliberately steered
a $9.1 million state lease for
office space in Fairbanks to
one of Sheffield’s political
supporters. The motive cited
in the report was political
favoritism rather than per-
sonal financial gain for either
Shively or Sheffield.

Ironically, political favorit-
ism was not addressed in the
ethics code considered for the
executive branch in 1984, so if
it had passed it would not
have applied to the Fairbanks
lease case. Political favorit-
ism in carrying out public
duties is also not part of an
ethics code the legislature ap-
proved for itself that same
year.

Neither legislators inter-
viewed this week nor Colvin
said they knew of any efforts
in the past to regulate politi-
cal favoritism.

Sen. Arliss Sturgulewski,
R-Anchorage, said political
favoritism can perhaps be
outlawed best by revisions to
the state contracting and pro-
curement laws.

But, she said, the legisla-
ture will most certainly pass
an ethics code in response to
%_he grand jury’s recommenda-
ion.
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Preface N

Problems regarding the cost and lack of avail—
ability of liability insuranoe are affecting a variety
of insurance consumers. The following article la baaed
on teatiaony which the Pennaylvania Trial Lawyera Asso-
ciation presented on this 1iaportant 1issue before
several coaaltteea of the General Assembly.

The first part of the article reveals that the
problem is not the result of a crisis in our legal ays-
tea--there has been no sudden increase in claims or
litigation. Further, the total coat of paying liability
claims has done nothing more than keep pace with the
underlying rate of inflation for the goods and services
for which the compensation 1is- paid. Zt goes oh to
demonstrate that tort "reforiua"--reatrictions on the rights
of injured citi*ens--have no effect on the cost and avail —
ability of liability insurance. One of the best examples
of this la what has happened ,in the area of municipal
liability insurance despite the extremely restrictive
Pensylvania Political Subdivision Tort Claims Act of 1978.

The second part reveals that .tie root cause of the
current problem 1is the cyclical economics of the insurance
business and 1its relationship to underlying economic

conditions. Competing 1insurance companies were engaged
in aprice war when interest rates were high and
rising. When interest rates fell sharply, as a result

of the economic recovery, the insurance companies began
to raise prices dramatically and even cut off coverage
in less profitable lines in order to increase their
profitability. The following example demonstrates how
this "crisis"” of cost and lack of availability developst

Hypothetical Insurance Company

(Cost) (Availability)
TOtal Permitted Average Premium Humber of Policies whicf
Year Surplus * Written Premiums Per Policy Can Be Written
1980 $1,000,000 $3,000,000 $1,000 3,000
1981 $1,000,000 $3,000,000 $900 3,333
1982 $1,000,000 $3,000,000 S$800 3,750
1983 $1,000,000 $3,000,000 $700 4,286
1964 S1,000,000 $3,000,000 $600 5,000
198* S1,000,000 $3,000,000 S1,500 2,000

1 Insurance Industry jargon for net vorlh.
2 Based'on the typical 3 to 1 written premiums to surplus ratio permitted in

nncf emroc. )



Presuming that tha 1980 average $1,000 premium per
policy rapraaenta adequate rates, thia “insurance coa-
pany proceeded over tha next aaveral years to engage 1in
a price war with competitors by cutting premiums to

expand 1its market share. Thia caused the average pre-
aium to become progressively more Inadequate. This

company became increasingly over reliant on investment
income to make up the difference. Such a strategy may

be successful when investment yields are high or in-—
creasing, but when yields fall and claims must be paid
on the 1increased number of policies which were sold at
inadequate rates, profitability suffers. The result is
that the average premium rises dramatically. This, in
turn, causes an equally dramatic decrease 1in the number
of policies which can be written.

Examining the cost side of the "crisis"- even if
it were necessary for the average premium to go fronm
$1,000 to $1,500 five years later, that should only
have required a relatively tolerable 8.45% annual rate
increase, instead of the average 150% one year increase
from $600 to $1,500 to improve profitability because
of previously unwarranted premium reductions.

Looking at the availability side of the "crisis"--
when an insurance company is forced to reduce the
number of policies it is writing due to changes 1in
surplus or rates, it naturally 1looks at the profit—
ability of each line of insurance it is writing in
order to select where the cutbacks will occur. For
example, if it writes six lines, each having a return
on investment of 25%, 20%, 17%, 15%, 12% and 10% re —
spectively, to improve profitability it will, wherever
possible, stop writing those lines where the profit is
lowest. It makes no difference what the claim history
is of the individual policyholders in any of these 1leBs
profitable lines. The company may also stop writing a
few of its more profitable lines where it has relative —
ly little data and some reason for uncertainty. For
example, the company may be writing fifty insurance
policies for day care centers yielding a 20% return
with little or no claim history. Being aware of a case
involving mistreatment of children in a day care center
in California, it may choose to idrop this 1line to help
achieve the necessary overall reduction in policies,
rather than drop 500 policies in lines, such as auto or
homeowners 1insurance, which may be yielding a highly
predictable and steady 17%.



There 1io0o simply no way to justify the abrupt
increase in cost and lack of availability of liability
insurance occurring 1in the current j”haie of the in—
surance cycle, except to suggest that there is a
"crisis." Clearly, this problem could be avoided by
better discipline in the insurance market exercised by
both the companies involved in this conduct and those
charged with the regulatory responsibility.

*

The third part of the article suggests some of the
types of solutions which would provide prompt and ef—
fective relief. The accompanying exhibits will also be
of particular interest.

Only by understanding the true nature of a problenm
can appropriate remedies be developed. This- article
was written in the hope of furthering that under —
standing .
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. ?he _Tort_jysterrj_and _its Impact On Liability insuranceCosts
whether it is an article or editorial® on rising

liability insurance costs for m?nicipalnies, day care

centers, doctors, nurse midwives, tavern owners, manu-

facturers of various products from asbestos to autos, from

chemicals to drugs, or the owners of commercial vehicles or

private passenger automobiles, or any number of other

areas, the focus always seems to be that we live in a

"litigious society." The basic tenents of this percep-

tion are that we, as a people, are not only more likely

to sue than other people, but that we are also more

likely to sue than we used to be. Neither turns out to

be true.

A.  The M7th of tiaiousrest
A recent survey by Professor Marc Galanter,
published in the UCLA Law Review, of the litigiousness
of citizens of major industrial nations clearly showed
that Americans are really quite normal in terms of
their tendency to sue:

"[T]he United States rate of per

capita use of the regular civil courts in
1975 was just below 44 per thousand. This 1is
in the same range as England, Ontario, Aus-
tralia, Denmark, New Zealand, somewhat higher
than Germany or Sweden, and far higher than
Japan, Spain or Italz. ... According to a
recent report, some five million cases are
filed in Yugoslavia each year, an astonishing
figure for a country of 22 million persons."*



If we are not more likely to sue than the citizens
of other major industrial nations, are we '(lore likely
to sue than we used to be? Agaiin, the ans;ver IS no.
There is ro clear trend toward an increase in the
tendency of Americans to bring a civil lawsuit. Recent
articles by Stephen Daniels, Ph.D., "We're Not a
Litigious Society: The Facts Do Not Support the Rhetoric
Surrounding the Litigation Explosion," published ir. The
Judoes Journalt Spring 1995, and "Ladders and Burhes:
The Problem of Caseloads and Studying Court Activities
over Time," published ir. the American Bar Foundation
Pesearch. Journal, Volume 1994, Fall, Number 4, support
this. Also note the following graph, shewing litigation
trerds ir. three major California counties, a state with

a refutation fo * liticieusr.ess.

Suits

per
1,000

popu-—

lation

Los Angeles County, CA
Alameda County, CA
San Benito County, CA

Sources: Galanter, supra at fn (1), p-40; Selvin, K
and Ebener, P., Managing the Unmanageable: A His
tory of Civil Delay in the Los Angeles Superic
Court, The Institute for Civil Justice, Rand Ccr
poration (1984), p.34.



As Professor Galanter explains, IWWhe\pallern
of use (cf the law to resolve disputes] is conserva-

tive, departing relatively little from earlier pat-

terns. "2
\"

Khat, then, of such facts that nearly twice as
many civil actions were filed in federal district
courts in 1983 as in 1977 Doesn't that prove we are
more likely to sue than we used to bhe? No, as Profes-
sor Galanter explains:

"[0)re third of the whole increase con-
sisted of a jump from 6CO0 to 41,000 cases
filed by the federal government to reclaim
overpayment cf veterans' or Social Security
benefits or to collect on student loans. The
next largest gain was an increase from 3,000
to 20,000 in claims to restore disability
payments cut off by the Reagan Administra-
tion. ... These numbers reflect specific
social and political events and don't point
to any acrcss-the-board increase or decrease
in litigiousness.

In Pennsylvania, notec Philadelphia author, John
Guinther, found that filings of civil actions in Penn-
sylvania courts have risen at an average rate of 1% per
year over the last five years, a rate of increase which
is one-third of the national average. Further, most
if not all of this negligible increase can be accounted
for by increases in those civil actions involving

family law matters such as support, alimony, custody



and divorce which account for the overwhelmino bulk
of all civil preceedings in our courts. |hereas
liability insurance cores into play ir. personal injury
cases, which actually account fgr only a small percen-
tage c¢f the cases in the courts. There has been virtual
no difference in the rate of filing personal injury case
from year to year since about the mid-1970's.3 (See Exhi
While the overall rate c¢f filing personal injury
cases is stable, there will always be subtle changes m
the types of cases brought. This would reflect the
continuing evolution cf the increasingly complex
society in which we live. Fcr example, there may be
mere pollution or drug liability cases new than there
were fifty or one hundred years age. New trere are
thousands cf complex cherical compounds being released
into our environment and we are better abhle to deter-
mine the harm they can cause. In the past there were
net nearly as many chemicals and it was far more diffi-
cult, if not impossible, to prove that they were the
cause cf the harm, people suffered. Surely, there are
less travelers involved ir. railroad acoider.t cases per
capita today, but more involved in airplane accident

cases, and so on.



Finally, some critics have the idea that the in-
creased number of lawyers is somehow meaningful in
terms of Ilitigation. Khat they overlook clr forget is
that a legal education has come>to bhe viewed as having
value beyond the practice cf law. Thus, many lawyers
today never practice law. Further, even for those who
do, most of the modern practice of law does not involve

litigation.

E . The Cost of Pav g Li_ab

Generally, the cost of paying all 1liability clainms
annually rises at a predictable rate, vroughly parallel

to the underlying rate c¢f inflation 1ir. the economy

for the goods and services the compensation 1is based wupon,

including medical expenses, lost income, etc. This is
pointed out by a number of recent sﬁudies. For ex-
ample, a F.and Corporation study of Miry verdi-ts in
Cook County, Illinois (Chicago), revealed that when
inflation is considered, verdicts today are, generally
speaking, no higher than they were ir. 1960. Mark
Peterson and Audrey Chin, both of the Rand Corpora-
tion's Institute for Civil Justice were quoted in the
Nati*onal Law_ jEurna® of November 11, 19B5, as follows:
"Our research shows that juries are usually

sensible and that their decisions have been
remarkably stable over 20 years."



It should be pointed out that verdicts account for only
a snail percentage of clair.s paid, but are\generally
thought to have the greatest potgntial for\volatility
in terns c¢f cost. !

Another example, a recent study of medical mal-
practice in Pennsylvania revealed that the Medical
Professional Liability Catastrophe Loss Fund less ccsts
are precisely where they should have been predicted to
be 1C years ago when the fund war. started. This
study, by Professors Alfred E. Hcfflander and Blaine F.
S've, also revealed that there is no discernable trend
ir. Pennsylvania in the number of malpractice claims
frecuercy' and the cost c¢f payin2 those claims
'seventv; when the urderlvair2 rate cf inflation 1
health care ccsts is considered.' ere is a
phenomenon, called "pseudc-grcwth” by the authors of
this study, which accounts for the current appearance
¢cf substantial growth in the number c¢f claims, and,
therefore, cost, because of the way claims are reporte:
into the system and the fact that the bulk c¢f malprac-
tice insurance is handled by insurers which did net
exist before the 197E "crisis."'

Unfortunately, the media tends to report only
extraordinarily large personal injury verdicts. This

sives the cublic the distinct im.cressior. that the



exception is the general rule. It is never reported
that the average of all awards, settlements and ver-
dicts in personal injury cases of all typVs is probably
less than $15,000--with substantially less in many
cases. Further, the overwhelming harm which justifies
the rare big verdict is often overlooked. For example,
a person who has been turned into a brain-damaged
quadriplegic can require $15,000 or more Der

month in care for the rest of his or her life. This
can amount to many millions of dollars when the victim
Is young and has a long life expectancy. Likewise,
when these large awards are appealed and reduced

or when the total reported represents the value of an
annuity which actually costs a fraction c¢f the reported
amount, this is never mentioned. No evidence has ever
been produced that Pennsylvania, when compared to other
states with similar demographics, is a "big verdict"
state, in fact, it is probably true that Pennsylvania
produces, on a per capita basis, less "million dollar

verdicts" than most other similar states.

Further, it is the total cost of paying all liability

claims, not the cost of a single, or even a few, large
claims, that is really important. As already pointed
out, the total cost of paying all liability claims

annually rises at a predictable rate, roughly parallel



to the underlying-: rate of inflation in the economy, for

the goods and services the ccmDensation is based upon.

\

C. "Easy" Answers: Ineffective and Inacproooriate Solutions

When liability insurance premiums are scaring, it 1is
just so easy to believe the simplistic notion that the
problem is "all those lawyers, lawsuits and beig verdicts."
just fits so neatly into the general perception of the
way things are. Why should experts in the field give a
detailed ar.d lergthy answer tc a complex problem when
it is sc easy and perhaps a little self-serving to give
an answer which is likely tc be accepted without question*

Worse, however, are the easy solutions tc the
mrchlem cf scaring insurance premiums which are
all too readily preferred. The most frequently men-
tioned "solution" tc liability im.suram.ee problems s
placing limits or. awards. Certainly, in the rare case
which would exceed the limit, the attorney's contingent
fee will be reduced, but the real cost cf such solu-
tions will be borne by the victims and the tax-paying
public. This is because the only effect c¢f a limit on
awards is tc shift the cost cf harm in the most cata-
strophic cases away from the person or persons whose
carelessness caused the harm and onto the backs of.the
victim and the victim's family. ultimately a large share

of the cost is shifted to the tax-paying public through

It



various public and medical assistance programs which end
up picking up the burden, but only after the victim is
forced into poverty to qualify for benefits. A poor

solution indeed. '

Importantly, such solutions do not prevent
soaring insurance premiums. A study, "State Responses
to the Malpractice Insurance 'Crisis' of the 1970s:
An Empirical Assessment,” published in The _Jcurnal of
Health Politics, Policy and Law, Volume 9, Number 4,
Winter 1958, found the following:
"Almost all states enacted legislation in
response to the rapid rise in malpractice
insurance premiums which occurred during the
mid-19°"s. After describing the types of
statutcry changes enacted, this study
evaluates the Influence of these changes on
levels and growth of premiums paid by general
practitioners, opthalmelocists, and ortho-
pedic sur%eons during 1974-78. The empirical
results of the study presented here give no
indication that individual state legislative
actions, or actions taken collectively, had
their intended effects on premiums.'
Likewise, Pennsylvanians need only examine what
has happened to municipal liability insurance premiums in
the face of the Political Subdivision Tort Claims Act
of 1978, with its severe restrictions, including a
limit on awards, for proof of the failure of such
solutions to control soaring rates.
In the search to control periodic surges in the

cost of liability insurance premiums, it must never be



forgotten that the purpose of liability if not only to
compensate the victims of careless conduct*, but also to
deter such conduct in.the future[ In the absence of
liability, carelessness and its true cost to society

would likely be far greater

11 . Th? JInsurance “Crisis"”

Khat now follows is not intended to throw stones
at the insurance industry, but to describe the phenomenon
at the root of the current "crisis." A crisis that no

one, consumers cr insurers, should want

A EEEEEEE EEEELEE EE£L£EL£-ic _Pluctuations in Premiums
As we have seen, the recent, sometimes sSevere,
increases in liability insurance premiums have virtual-

ly nothing to dc with either the frequency with which
claims are being filed, cr with the sice ¢f gury
verdicts. This perhaps has never been made more clear
than this year, as the following statement from. Best's,
the insurance industry bible, reveals:
"In 1984, insurance industry's own esti-
mate cf incurred loss and loss expense pay-
ments increased by the smallest amount since
1977. Yet, at the same time as the rate of
growth of losses was declining, premiums

Increased by the largest margin since 1976,
over 13%."®
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Premiums should, over the years, have been rising
steadily, in I{ne with and controlled by tﬁe appro-
priate underlying rates of inflation, if tM&y were to
reflect accurately the underlying cost of the liability
system alone. This has not happened. There are
periods where rates stay level or even decline'..despite
inflation anc others where rates surge upwards far more
rapidly than inflation. The reasons are to be found
both in the nature of the property and casualty insurance
marketplace and its relationship to general economic
trends and, like the economy, the problem is cyclical.

Insurance claims are paid out of the total of
premium income and the income earned in the investment
of these premiums. Price wars among competing
insurance companies to gain market share, hopefully
increasing premium income, or at least investment
income, when interest rates are high, create havoc when
interest rates fall. Profitability declines and each
insurance company is faced with a no-win choice: rai;se
rates and lose market share to the competition, or
continue to compete with increasingly inadequate rates
in order tc maintain or increase market share--hoping
that the competition will be forced to raise their
rates first so that it can then follow suit. It s

tough to win back policyholders; it is a lot easier to



hot 2 :hat investment income will rise tc improve the

\

ccrpo 'ate bottom line.

NC7TE: The mate is cum
As the char might 1indicate, property and
casual tv insurers have seen the hat can be

earned cn the investment of premium dollars cut



half or more by falling interest rates during the
current economic recovery, necessitating premium in-
creases on top of those rate increases currently re-
quired to overcome previously inadequate rates which
were the result of the competitive price wars within the
insurance industry as interest rates rose to record
heights earlier in the economic cycle.

The phase of the insurance cycle where property
ar.d casualty insurers become over reliant on investment
income and premiums become increasingly inadequate has
beer, euphemistically described as "cash flow" under-
writing. As Professor Alfred Jaffe pointed out in a
recent letter to the editor published ir. The New ycrk
Tires on August 25, 1955:

"That phase of the cycle commenced about the
fourth quarter of 1976 and turned around
about the third quarter cf 1984. We had
close to six years...during which American
businesses, institutions and municipalities
got their insurance well below "manufac-
turers' costs" and saved-billions of dollars
on premiums .... Premium growth is a function
of population increase, G.N.P. growth
inflation and other economic and s-cial
factors. Premium rate level is what impacts
on one's pocketbook, not overall premium
%rowth. A more meaningful statement would
e. 'Rate levels for comm*5 cial insurance
dropped approximately 5C percent on average
between 1978 and 1964.'"  (See Exhibit B)
The current situation has also been exacerbated by

the fact that health care costs continue to rise more



rapidly than other cost's and the value of personal
injury claims is, to a very large extent, .quite under-
standably controlled bv. the underlyina ecoiior.ics of
health care costs. It should be noted that health care
costs are continuing to rise in the greater Philadelphia
area at the highest rate in the nation, 11.5IVpercent,
double the national average, according tc the U. §.
Bureau cf Labor Statistics as reported in
The Philadelnhi=_2rfuilir cr- 2unday, Xarch 11, 17=;
(See Exhibit C)
In addition tc all c¢: the foregoing, other factors
are also irpactir.g on the property/casualty reinsurance
aro en: .esses m
United States as a storrs are crasres
and fires; and
foreign currencies relative to the strong U. £ dollar,
What is r.Dv happening with rates was surged up by
rover Ccech, regional vice presider.’ the Arerican
Insurance Association, as follows:
"Ccrra.nies are doing what they feel they have
tc to get back to price adequacy...Coispeti-
rive pressure drove rates down for r,any
years. Generally prices today are coring back

to what they were in 1977 or 1978 when
adjusted for inflation." (See Exhibit D)
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Because of declining profitability, insurance
companies have become unwilling to utilize ?hen
capital (capacity) to insure risk;, causing a "crisis
of availability."' In the competitive free market, in-
vestment capitol tends to flow to those investm%nts
where profits are highest and most reliable. After all, "
business c¢f business is profits." Unfortunately, this 1is
net necessarily good for insurance purchasers or, in the
long term, for many sectors c¢f the industry itself. When
profits are reduced, insurance companies become very selec
They naturally want to maximise profits. Therefore,
they try to avoid insuring risks, preferring, instead,
to invest in those lines which are a "sure bet" and, in
any event, they will charge what the market will bear.
Ir. choosing which lines to write when profits are
reduced in the insurance business cycle, certain
property/casualty lines suffer from a lack of adequate
data which prevents proper underwriting, including such
things as the consideration of individual claim
experience, in the rate making process. Potential
purchasers of insurance in these lines are at a disadvan-

tage relative to others under current market conditions.



When profits are down, insurers, like other businesses,
will stick with the lines they knew the most about and
are the most profitable. It does not mean "that
insuring ether 1lines 1is net profitable, but rather,
that some 1lines are considered more likely to yield
higher profits than ethers. The slightest ind/acarter,
cf risk, any wuncertainty or unanticipated event, can
lead virtually the entire industry tc radicallyv
increase prices, reduce cr cancel coverage cr withdraw
fror the market, whether c¢r r.ct such actions are
justifiable bv an"- chmecoive star.dari.

Best®s says it most succinctly; the net effect was

incentive cf 1insurers c¢

.-.Crease ir.tive

availability and cost."” Observers c¢f the ir.dustryv, under -
star. oinr this relationsr.it between this cf credit-
orility" and premiums, predicted in the early 1?7=:'s that,

cn.ce interest rate? started tc fall significantly, cremium.s
would once again rise, probably sharply.* An example" of the
correctress cf this prediction car. be seen when companne
the earlier chart depicting the fall c¢f the prime rate to

the following charts concerning iredical malpractice insurance
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The "boomrbust" cycle in the insurance industry

is reflected in the behavior of insurers

"It s amazin? to see what happens m an
insurance cycle to the mental state of under-
writers. At the top of the cycle, in 1961,
insurers were willing to not only take all of
the risks thav are shunning today, but were
wiIIing to go so far as to insure the liabi-
lity of MGM after their Grand Hotel burned
down. Compare that with today's doomsday
attitude toward risks that the underwriters
have subjectively declared to be taboo."l'
(See Also Exhibit E)

This cycle of profitability for insurers can

perhaps best be seen in the following chart showing

Average Annual Rata* of Return on Net Income
After Taxes as a Percent of Net Worth 1972-82 (12)

A longer term leek at this cycle can be seen in

the following chart.
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As the above charts demonstrate, insurance crises
are both cyclical and predictable. Khat we are exper—
iencing r.0v ir 198 is just such a "crisis,"” a crisis

insurance marketplace, create; by the eccr.cries cf the
insurance business and its 1interrelationship with
underlying economic trends and conditions, born fronm,
the struggle between competing 1insurance companies for
market share and profits.

During the current phase cf the 1insurance cycle,
insurers are demanding and receiving substantial
increases 1in rates in order tc substantially 1increase
their profitability. Cnee higher profits are restored,
the current crisis of availability and cost will
disappear and the next round cf competitive pricing 1is

likely to reemerae.



[t is interesting to note that auto insurance
policyholders in Pennsylvania were cushioned against
the full impact of the present crisis by tVie state's
new auto insurance law which took effect -ust as the
current phase cf- the market cycle was tsginnins. Fcr
example, in 1985, State Farm, the largest aut< insurer
In both Pennsylvania and the United States, took a rate
increase averaging 6% fcr the entire nation, but State
Farm's increase was orly 3.9% in Pennsylvania.

The cost of insuring an autcmobile ir. the United States
in 1985 has risen at an annualized rate c¢f 18.2%. '”
Pennsylvania appears to be below the national averace
fcr the first time ir. years.

Significantly, a recent article ir. the ;curral cf
Commerce reported on a new study entitled "1985, A
Critical Year," dene by the insurance industry itself,
through the Insurance Services Cffice and the National
Association of Independent Insurers. The study con-
cluded, "The property/casualty industry must accept J'the
major responsibility fcr its current financial condi-
tion." (See Exhibit F'

However, it is not yet time tc mourn
for the property/casualty industry cr f{:ar for -
its demise. Dr. Michael E. Hogue, President and



Agents, said

"The property-casualty insurance industry
today is in a stronger capital and siirplus
position than it has ever been in and It
clearly has enough capital and surplus to

meet the needs cf the insurance industry

today and in the near future." (See Exhibit G!

The Katicnal Underwriter reported that Dr. Hogue
"also predicted a quicker than expected return to 'a
period cf a lack cf price discipline’;" ir other words,

5 return to cordot111vsS Nri«9 CuU111r.cC,

™V,

"Dr. Hogue said A..X. Sest reported
consolidated policyholder surplus cf S£4
billion as c¢f Dec. 31, 1954 and then m a 2u'
15, 1713, report indicated an adjusted

sorplus of £92 billion. Thus, he said,

>=5t saw an equity in the balance sheet of
eze ballicr which he said arises cut of
undervalued assets and overstated

ltabilities. He said it com.es primarily

from, the unearned premium, reserve fcr that
pcrticn already paid cut in acquisition costs
and from the estimate cf the i0oss reserves on
a discounted basis.

"™In general, what tha- nkan; alc, 'is
that the crcoertv-casualtv industry, if it

were put into a runoff situation and assuming
the reserves are accurate, when the period of
runoff is completed, net cnly would there be
S64 [b]allion m capital and surplus, but there
would be another S25 billion left over.'



"Even assumingmam reserve deficiency of as
much®as 20 percent, he said, after the period
cf runoff, the 1industry would have not only
the $64 billion of reported surplus, but
another $8 billion or $9 billion "of
undisclosed profits.

"*"1t is for this reason,” Dr. Hogue said,
"that we believe the property and casualty
insurance industry 1is overcapitalized; and
that, frankly, is going to be a detriment,
not an advantage.l...

""lt*s for that reason,” he continued, "that
we maintain that the industry does not have a
capacity problem." ...

"_..What it does indicate, he said, 1is that t
insurance 1industry 1is not pleased with the
profitability of the market and 1is unwilling
tc release the capacity 1in search of taking
risk. "There 1lies cur mayor concern," he
said .

"When the profitability appears Ir. the
financial statements of the carriers,
particularly ir. the regicna! and ether small
companies that have net had the extent cf
problems that many of the larger carriers
have had, they will begin tc release the
surplus in anticipation cf growth of market
share.

"Cr. Hogue said Chubb and Chic Casualty
recently released r.ine-month results showing
that earnings per share have already doubled
in 1985.

""lIt 1is our concern,” he said, "that we're,
going to find a more rapid release of that
surplus in search of market share than 1is
otherwise being predicted relative tc when
the markets will turn. It is our belief that
that 1is cing to result again in a period of
lack of price discipline.
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"Ke believe that the requirement to allocate
the surplus because of the necessity to
leverace that surglus aaainst returns to meet
the target return on investments Y%f many of
these corporations, we will begin to start the
process of market competitiveness.'
"He called it 'gross mismanagement' cf a
precperty-casualtv insurance company to
attempt to increase market share unless there
are indicators available showing where the
price and relative exposure are at any pcir.t
In tire. He said it has been his experience
that there are few insurance companies in
the 1".S. market which are fully aware of the
current price and exposure relationship in
their portfolio on a recurring basis..."

(See Exhibit G

In other words, Dr. Hogue apparently believes that
the insurance cycle, with, its peaks and valleys, s
rest likelv to be repeated acair. in the future -ust as
it has ir. the past. (For further discussion and ether
viewr cr. the capacity aspect cf Dr. Hogue's remarks,
coo Exhibit H*

While it appears certain that the insurance indus-
try will continue and profitability will improve, there
will be some inevitable changes. The nature and extent
of these changes remains to be seer.. There may be
increased government intervention tc attempt to control
the swings c¢f the insurance cycle and to assure
availability of coverage and provide adequate data for
rate making purposes fcr certain lines, as well as to
prevent such abuses as midterm cancellations. There

certainly be some structural changes ir. the



marketplace, including 1increased reliance ,on self-
insurance. Insurance purchasers have much\at stake.
Kill they continue to.be at the mercy of the insurance
cycle or will they take an active role in improving

their situation? Changes are constant 1in our society

1
r

and, jJjust as the law adapts to these changes, so must
insurance. So far, the competing insurance companies
have apparently found it easier tc agree among
themselves to try to shift the blare for their problems

cntc. the legal system than tc agree cr. how tc sclve
them.

The ?s3rch fcr Effective Eelutier.s

As must be clear by rev, the reality cf the
"crisis" is far different and more complex than is
commonly perceived. The answers tc these problems do
net lie in cost shifting devices such as various arbi-
trary limitations on the rights of the citizens of
Pennsylvania. The answers are numerous and what
follows is not intended tc fce an all inclusive [list.
Part of the answer lies in assuring that the insurance
industry does real underwriting, considers individual
experience in rate making and has adequate data in
order to do this job. Further, while competition may
be desirable as a general rule, insurance companies

cannot be permitted to charge rates which are made-



guate or excessive. In some lines, the market in a
state may be so concentrated as to not be %ﬁnducive to
open competition. This must be farefully examined.
Also necessary 1is action to reduce dependence on the
foreign reinsurance market and particularly the
dominance of Lloyd's of Lender, over the Americaran in-
surance market. Another part of the answer lies in
reexamir.ir.c the investment laws governing property and
casualty insurance companies so that they can engage m
appropriate modern investment practices which rich,t
cn2b1? ther bo smcC-h cub bbo gffgcts of ch2rc*ro
ecrr.oric conditions cr. thgir ccrrcr&tG better 21nos.
Pennsylvania's law governing ir.surar.ce :.crpary in-
vestments dates from 1921, Ar. additional answer lies
ir. increased insistence cr. risk management cr. part of
both insurance providers and consumers ir. order to
prevent injuries from occurring in the first place. a
further part of the answer lies in increased knowledge
cr. the part cf insurance consumers as tc how to buy
insurance ard who to buy it from. This would include
increasing use cf self-insurance and pooling mechanisms,
Through the pooling cf risks many groups needing
insurance coverage, 1including Pennsylvania®s poli—
tical subdivisions, could accomplish several objectives.

First, they could collectively self-insure their iow-

26



end exposure.” «

Second, they could use the strength oA their num-
bers and the stability-of risk inherent in such an
arrangement to negotiate the most favorable rates frcr
the private sector for their collective high-end expo-
sure. Thus, the pooling mechanism would work very much
like a arcup insurance plan with a high deductible.

Third, the pooling mechanism could provide a data
base cr. all claims against its participants which
would enable effective risk irar.ager.er.t--clair
orever.tier.--the only real way tc cut ccsts.

Fourth, such a data base would provide its
oarticicants with the abilitv tc determine if their
insurance rates are fair and reasonable.

The c¢.clir.c mechanism | am describing could be run
by a private insurer with the appropriate expertise.
Jicst importantly, such, a program would effectively free
groups such as Pennsylvania's political subdivisions-;
from the vicissitudes of the insurance cycle. This is
because they would have created their own capacity tc
the extent they self-insure, thus hoarding the some-
times extremely limited capacity available in the pri-
vate sector for their high-end exposure. Further, it
would give them the data necessary both to prevent

claims and negotiate insurance rates far more effectively.



In remarks to the Florida Senate Comm'-erce Commit-
tee regarding property and liability insurance on
October 8, 19B5, Florida Insurance Commissioner, Bill
Gunter, supported the views expressed herein as to the
solutions which would appear to be appropriate under
the circumstances. (See Exhibit 1)

Ir. this regard, it should be remembered that
insurance first began 1ir England when the owners of
merchant vessels decided that the best way they could
handle the risks inherent ir. their business was to
share that risk. Maybe it 1is time tc return to the
basics 1ir. insurance. Importantly, the solutions | am
suggesting are applicable to others, besides political
subdivisions, who are affected bv this crobler cf cost
ar.d availability cf liability insurance.

This cyclical problem with Iliability 1insurance
rates will remain with, us until decision makers Iir.
government, business and the professions, as well as
he observers ir. the media, shift their focus. Ke
must stop dealing with perceptions and begin tc adores
reality. Prompt and effective relief car. only be
acheived by addressing the reality of the problemn

through the type of solutions suggested herein.



V. More on Pennsylvania's Experience

The need for this shift of focus could not be
any clearer in Pennsylvania than with the jkroblem of
municipal liability insurance. The Political Subdivisic
Tort Claims Act of 1978 is among the most restric-
tive laws with regard to tort law as has ever 'Jjeen
passed in any state. For example, it contains an ab-
solute bar cr, tort claims against local governments
with cr.ly eight areas where exceptions are granted.
In those areas where claims car. be brcurht, there s
ar. absolute limit, a cap, or. the amount cf liability
and any compensation is further reduced because the
victim car.r.ct recover any damages which are paid cr
payable from ary ether source, with the exception cf
life ins rarce. This law ever, contains a "threshold"
including the requirement that the injury be permanent
which, must be ret before a claim oar. be instituted.
(Fcr a synopsis of the Political Subdivision Tort Claims
Act, see Exhibit J). lawyers who represent politica'i
subdivisions throughout Pennsylvania have testified .that
there i- not a crisis c¢f claims here in Pennsylvania
There has not been some sudden or recent increase in
litigation against political subdivisions. (See Exhibit
Ki~ Despite these facts, municipal liability insurance

rates in Pennsylvania are currently soaring, ;ust as



they are in other.states without tort restrictions,
demonstrating that so-cailec tort "reform,"” the re-
striction of the rights of our citizens, dies virtually
nothing to affect insurance rates.

It is interesting tc note that the Political
Subdivision Tort Clains Act grants the political
subdivisions the authority tc establish a pooling

rechar.isr and help themselves as described above, (See

far tc act. Cf course, they could wait until the
cur cris. s ever ar.c a._cv :he cvc.e recur,
ana there is evidence that this chase cf the cvcle s

encir. c. rest's reccrts as fc.lcws

the first half zc 1 ore £&rty.'cesua.t
C~ccks on Best's INdex have advaNced 21¢,
ilLvestor excitement bs!rc generated bv a
reasenable consensus th-~ Vg longest i
dUS}é:‘rv dovn-cycle i* K*§torv haC fina11V
tU’ "ed, albeit by a sra_margi r. They were
reWSrdec on average . D advance C twice the
size as those reaped by the general stcck
market." (See Appendix L'

If solutions to the problems confronting those who
need insurance coverage, including political subdivi-
sions and others are to be effective, these solutions
must address the real problems, not the common miscon-
ceptions, however popular they may be. These proclems

are the result of a "cycle of profitability" in the



insurance industry born from the struggle :betweer com-
peting insurance companies for market sharlfe anc pro-

fits. They are not the result of some sudden increase
in litigiousness or in the total volume or cost (con-
sidering inflation) of claims.

The current phase cf the insurance cycle,vwith its
"crisis" c¢f cost and availability, is apparently
ending. Kill this cycle be allowed tc recur unabated?

This article was written in hope that it will not.
The Pennsylvania Trial Lawyers Association is sympathe-
tic tc the problems confronting all groups of insurance

consumers and is always willing to be involved in the

search fcr constructive solutions.
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STALKxNG BURGER'S WILD AND

ELUS

byJohn Cutnther

Whenever sorr.'one In power an*
nounco, th* we Americans are being a
cnus— swine flu, for example-—rry ex-
perience- hat been thr .he crisis rarefy
exists, but the cure is Ultefy to kill uv

Some cruet have as »hdr purpose to
allow gentlemen-warriora to go shoot-
ing second-hand—(the Wood apilled ft
ours. not theirs), In foreign cUmei, be
they Vietnam or Nicaragua. Other crises,
leu sanquinary but no leu lethal, seem
designed noconvince u* to gi<ive up some
Constitutional right that Mk no longer
convenient (or us so have.
~An adept practitioner 0f the latter va-
riety of crtuvmongering hat been the
Chief Justice of the United States Su-
preme Court, Wirrrn Burger. For about
|Ik*l£a§t 10 years, he hat been troong
tivtKigii every Middlesex village and fcrwn
(l.e.. every Amencsn Bar Autocratlon

meeting) idling us we are fdi the mid*
of a gre* *fcigton.crisis' th* has so
Hooded our courtrooms th* our right
to free access to the courts and to a fury
lo hearourcue should be sharply cur-
tailed. He has found allies in the popular
p m , who awhe aensaciortal articles about
Americans indulging in an "epidemic of
hair-trigger suing." causing our muki*
Willoo-dollar multi-national corpora-
lions to weep with sheervexation * the
money they have »0 pay out when they
put products on the market th* malm
people. All thk has been caused. Burger
saps, by the “Inherently litigious nature
of Americans," who, In the rasher ele-
gant phrasing of another commentatcx\
display “an kwndoned eagerness to hall
Into coun >* and sundry."

Out of cur|03|t?/, | decided to take a
look at II*e auttMIcs, to-scy exactly tvrw
greedy ** Americans jur Certainly. If
We aré as avid for morxjy is Murder Says

VE LITIGATION FLOOD

we are. then something ought to be done
lo wop us for our own good, after all.
our suits force Insurance companies to
Pay verckA their casts are passed on
0 thdr cuiomeix, who inturn pass them
on to us—both the contentious and the
passive ampog us.

The federal ocurt figures seem to back
Burger. They show th* hbetween 1980
and 1964. the number of civil awes filed
Jumped from about 170,000 to 260.000.
more than a 50* Increase which. If it
doesn't mean a crisis, means something
dose kin to'ooe.

Th* fa. it did until I let myres wan-
der down the long row* of figures chat
show where the Increase In cxset is com-
in? from. | then learned th* nearly rwo-
thirds of the Increase was brought about
by cases In which the United States gov
emmeni was cither the plaintiff or de-
fendant Of these, almow ill (be plaintiff
caves were ones in wHuch tix.- girvermeot



wax trying to culkvi defaulted .student
kuax 0< alleged overpaZments to vet-
erans Of tI< oocs In whk+i (he %overn-
may wm the dcfcnderw, almost all of
them involved people who were wing
10 nop the Reagan administration from
conmq off their Social Secvrky supple-
menu! benefit*, _

Without arPumg.the merits of these
governmental policies, wch wits hardly
come under the headm(% of *hUr-dlgger
wing" by “an inherently litigious’ citi-
zenry

- But. thought L tinoe fedenl cases make
up only about four percent of all those
that are filed in the United States each
year, what | ahould be looking at arc
state coon statistics | found them, too.
in several huge volumes filled with
hundreds of pages of cables, which, when
the browsing among those numerical
thistles was complete, reveals that—since
about the rnld-1970's—cM| ctse filings
in state court have been increasing at
about three percent a year, or one-quarter
of the federal rate. _

It's all a maner of perspective, no doubt,
but to me that Increase doesn't even
amount to a kissing cousin of a crisis
~While I was at it, | thought I'd try to
find tout the origins of the increase, such
asitw  Although, k seems, no two sates
ketrp their statistics the same way, as
nearly as | could id and | had a sam-
ple of sates nuking up about 50% of
the population—personal Injury cases,
the ones where we re supposed to be
doing all tha hair-trigger greed){ aulng—
were Broiling along with virtually no dif-
ference in the rase of filing from year to
year.

| did, however, find one category in
'uhidi there was * sharp *ncreaac, and a
Br.edlctable one considering the dou-
ling of the divorce rate In the United
Sates between 1970 and 1900. and that
was In domestic relations case*. Indud-'
Ing child custody manen There, the ran
had grown by a hefty 50% Apparently.

If American* are contentious. It's manl
fcued mutulyUn their marriages
1 also learned that. If we Americans
lire litigious, we certainly varK alot from
state to state In (hat quality. T e_ﬁ)eaceful
Pennsylvanians, for example, filed cMI
whs at a one EL))ercent Increase In 1983
over 1978; the tldb(1dt Californians were
right at the national average, while the
big bad New Yorkm were way above It
In"1960, New Yorken filed— accordln%
to their official statistics—about 750,00
civil wlu; In 1983. a walloping 12 mil-
lion Now. there's a crisis of headline-
making proportions, and headlines have
been made of k. The only Problem IS
thiw h Is a false figure. A call to a New
York court official revealed that the 1983 !
statistics Included counts from rwo courts
that previously had been omitted, and .
they weren't any small omissions, '
either—about 400,000 of them a year
In other words, as the official noted,
the real rate of Increase In New York is
about rwo percent a year alnce the Late
1970's, not more than 70% in three yean,
gsthte published acattflics seemed to In-
icate.

Perhaps, fu* perhaps, we should hang
on to our right w trial and jury a wee
bit longer and not kt those who would
save some money for Insurance com-
panies and big businesses scire'&ts out
of k. Perhaps our real crtsls comes from
the quality of those who advise us

1,
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The Hard Search for Pr

To hold down costs,
consumers may have to
chase discounts. ‘Bad
risks’may be turned
away altogether.

D

ECENT-now reports have described the
R drastic rale Increases Inflicted upon busi-

n m e soefcii”"d'property and casualty lruur-
anot, but littleW been said about tbe prorpoctx for
Individual driven, homeowners and renlen. Unfor-
tunately, the huge losses that Insurers have sot-
(ertxl recently ere putting rale pressureon the ao-
callad personal lines as well as on commercial In-
surance. Although the Increases have been far leas
dramatic, personal premiums are continuing their
steady climb, arilh suto rates leading.the upward-1
trend Industry spokesmen also warn the! insur-
ance will be harder lo get for "bad risks,” Including
tWwe people with poor driving records, for exam-
ple, or whose homes are far from fire stations.

Individuals who want lo hold down their Insur-
ance coeU may find It necessary lo do some sophis-
ticated shopping, to assume more risks themselves,
and to be aggressive about getting every possible
discount’

The reason rales are under such pressure derive*
from a practice known as *cash flow underwrit-
ing.” For a three-year period that ended last tall,.
Insurers locpsed much more on Investing premium |
Income than on tbe quality of the risks they were In-*
muring. Lured by very high Interest rates, coonpa-
ale* competed Intensely for dollars lo Invest.

The insurers were gambling that tbe cash flow .
from their Investments would be great enough to
c\iver their underwriting losses. But unexpectedly
a‘'gh commercial losses and dropping Interest rates
combined to bnng about an industry underwriting
loos Lial year ol C 1.3 billion, according lo the A. N.
Best Company, the widely respected Insurance In-
dustry rater and analyst In a year-end report. Best
said, "The penally for trying to substitute finance
for underwriting is now being paid.”

. tngs

t:XHIHIT B

LI liusnm ~es. S| least, Ihr period of cash flow
underwriting brought substantial premium sav-
Individuals= however, enjoyed no such bar-
gains, [H)Ints out J. Robert Hunter, president of tht
National Insurance Consumer Organ.ration From
IMI through 19A4, premiums on commercial line*
of prujtT.y and casually Insurance went up only 10
percent, -mi average Premiums for personal line*
rose 20 percent over that period, notes the Insur-
ance Services Office, an Industry organisation that
(neks trends and lIssues rale guidelines

This 30percent Increase was what the 1 S0 had
said wr.i needed, according lo a spokesman, David
Osrwald. Similarly. Ihe 1.S.0. had recommended

commercial Uvcreaaes of X percent, but the Indus-
try Ignored that recommendslion. Now, with Uw
property/casually compeuilaa Lacing aevwta loaaea
and needing to rebuild (heir reserves against future
claims, some commercial customers law pre-
mium Increase* of 200 percent to 500 percent
Fortunately, Individuals face no such budget-
breaking changes, partly because their rate* have
risen til along.-The average premium for Individ-’
ual drivers nationally was up 1,1 percent for the
first quarter of 1*45from a year earlier, recording
to the 1.S.0. Hornowner™* premiums over the same
period went up Spercent. Experts expect near-term
increases to slay within a similar range.
However, Mr. Osrwald advise* Uutt auto rates
may move up somewhat faster. The number of suto

oolli”ons is up, and with It came a 6 percent nse in
(he (umber of claims for physical dam»ge tn the
fourth quarter of 190' compared with tie period a
year earlier. More Important, he says, there will be
pressure oa the Industry (o "limit the availability of
tncurance to people in less desirable risk catego-
ric*"" for all types of coverage.

Individual insurance buyers who want lo control
their Insurance axis can lake the following slept

« When policy renewal time approaches, shop lor
comparison prices. Be sure to get s quote from at
least one company that does only limited commer-
cial business — because It will probably not be fac-
ing such serious loases. This group Includes such
companies a* Slate Farm. Nationwide, Gelco, All-
state and Safeco.

« On auto policies, consider accepting a deduct-
ible as high as 11,000. Mr. Hunter, of the Naiiunal
Insurance Consumer Organisation, points out (hat
this form of self-insurance is nearly slwiys worth
the risk. Among other reasons, he says, someone
with a m o deductible who suffer* a 1500 loss often
decides not to file the claim because the action
might force up future premiums. Over the years,
the premium savings from Hie larger deductible

r,/: NIW ydx umks. i /i v>,

operty Insurance

aiiould mare than outweigh the cost of paying for a
minor accident yourself. "Lei lime be your imur
ance company,” Mr Hunter advised

« if you have a pout driving record, ask an Inde-
pendent Insurance agent to check the Assigned Risk
Plan rales. They are sometimes cheaper than those
available from Individual companies.

* Check to make suri you'are getting lhehenefll
(Aall possible Homeowner or renter discount*. Al
though only a few companies advertise discounts
for homeowner* who have smoke alarms, lint ax-
aibpi*, almost all companies offer them. Discount*
are also commonly offered to senior cttlxens and to
people with daad-balt locks protecting (heir hornet.

« Co-op owners should take advantage of new
policies available to them Until recently they were
restricted to tenant polk;lea, bu< now they can pur
chase the same kind of policy that homeowner*
have — often at a 30 percent to 40 percent saving
ovwr die old coverage, according to Anthony Glac-
ontie. an agent In Huntington, L.I.

¢ Inthe past, rome companies have been charged
.«1(h "redlining,\Voe, refusing to write Insurance
coverage within s given neighborhood, usually one
In the Inner city? Companies deny (hoe charges,
but Mr. Hunter advises (hat Individuals who live In
such areas and find themselves unable to get cover-
age for reasons that seem lIllogical should consider
complaining Qotheir state insurance department

NSURANCE 1Is a cyclical industry, but the cur-
I rent downturn Is more severe and prolonged

than mist, and some companies may go under.
Consumer=* tire protected by stale Uw If their insur-
ance company falls. New York, for example,
created a gusrw utoe fund lo honor consumer claims
against bankrupt companies. However, payment
can be much slower i“an normal. As a precaution,
consumers should check c'-mpany rating* In Besl't
Insurance Reports, available in libraries, or will
an agent. Beal's lop rating is A-plus; Industry ex
pens advise that consumer* deal only with comps
nies rated B-plusor beller. [ ]
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Taeha Edktor:

Frano»s Cam mad* some mis
leading eutenranu concerning corn -
tial tneuraco* (“The Hard
Cearch (or Preyerty Irajranoe,” Per-
tTail rVstsor, July a). She referred
Is Iba period ef "caxb-OcV under-
wjilag U “a three-year period that
wadsd last fall.” That phase of the
cyds commenced shorn (he fourth
quarter at 1578 sad Curaod around
ahmt (be ddrd qearaar ef 1*54. We
IsidoH liiU N an-M t three—
daring Vtfch AJMriona burinseein.
laaritttleM sad martrtfallties got
Chair taeureace wsil.bsfew "msnufac-
taewn* float*” cad saved WWoba ef
deflaw aa pramhwin -

Cba elated that prastana oo cocv
msrrial data want tapeatjr K paroert
m average. Crow 1M to UM- Pra-
mdam gmrth laa ftmctkw ef pootda-
Oaa dacnaaa, O.XJ». growth, tnfla-
riaa aad ariur aoaaoail r aad aerial

tnta ten! IswtMI

pOCkaCbonk, rot

evwraB praadam growth. A more

m tamaut wadi Dbe:

tw leisis lor ooniraerrtal tanm

awn drappad apprwriasakahr M pbr-

oawt aa average betaam 157* *ad
IBM.”

Finally. Me. Carrs stated thato x p

saara feea purtdaae (h* erase Hod
efportcythattaeqaowear*hare "Net

ao; but change rinxnwnaai"™ lo
""coodoawnera," aad you have K.
Altud 1.Jalrt

Aaaodata Profmeor (radred)
Tht Callage ef lww ian
New York, Jety M
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Area has Jthe nation’s

1S

By Gilbert M. Gaul

The pnces consumers pay for med-
ical care in the eight-county Phila-
delphia area are nr.ng faster than
anywhere else in the naaon.

Not only that, but they are rising
from levels already considered
among the highest in the canon and
at a nme when the pace of price
Increases for med'cal care m other
ones appears to be slowing.

From January 1984 to January of
this year, the price of medical care in
the Philadelphia area increased by
1151 percent, double tha national
average of 5.8 percent.

The data, gathered, by the regional
office of the Bureau of Labor Statis-
tics. have left health-care experts
groping for explananons.

“Why we’re going up while the
other cines are slowing, 1can't say,”
said Charles Scott, the bureau's re-
gional economist.

That's hard to rationalize." agreed
Wharton School professor Robert A
Zelten. P -

The only city whose health-care
price trend mirrors Philadelphia’ is

Houston, wtuch. like Philadelphia,
has a high concentration of medical
schools, teaching hospitals and medi-
cal research centers. Pnces for medi-
cal care m the Houston area rose 11.5
percent, a wtusxer behind Philadel-
phia s rate.

In cany cines commonly thought
to have higher costs of living than
Philadelphia, medical-semce pnces
rose at much slower rates.

For example, ia New York, often
considered .the nation's most expen-
sive city, medical-pnces rose 7 per-
cent. In Bosion. pnces climbed 7.7
percent; in Los Angeles. 6.7 percent;
San Francisco. 5.3 percent, and in
Washington, pnces rose 19 percent.

The rapid pnce increase here
comes at a tune when the nse in
medicai-care pnces elsewhere is
slowing. In January 1584. tbe medi-
eal-pnee index for Philadelphia
stood 5.1 percent higher than tie
national figure. A year later, the in-
dex in Philadelphia was 10.7 percent
higher than the national average.

When compared with other compo-
nents of the Consumer Pnce Index
(CPI1), which measures price
'hanges on a broad range of goods

services, the rate of increases in
n. .dical care stands out starkly.

Housing pnces in the region, for
example, increased 5.03 percent in
1984. Food and beverage pnces rose
159 percent. Transportation pnces
were up 3.49 percent, and clothing
pnces inched up Just 0.39 percent
The overall CPI for the Philadel-
phia region — Philadelphia. Bucks.
Chester. Delaware nnd Montgomery
Counties in Pennsylvania and Cam-
den. Burlington and Gloucester
Counnes in New Jersey — rose 4.04

36

percent in the year ended January
1985. In the same penod. the nottnnal
Consumer Pnce Index climbed 3.57
percent.

Why arc pnces for medical care
here nstng so quickly’ And. more
panicularly, why is the Philadeirnia
region out of line with pnce trends
in the rest of the country’

"We think we know why  has
increased in Philadelphia. But |
don’t know why with other cir.es.”
said Labor Statistics economist Scot*..

Scott said pnces for services frnm

hospitals, nursing homes and den-
tisis here all had increased a: a rate
greater than the national averaze.
Also nsmg quickly were prem.urns
for health insurance. But pr.ee in-
crease; fpr presenpnon and ncr.pre-
scr.ption drugs and medical eiuuv
ment did not exceed the naticna:
average. Scott said.

"We record what the increase is.
but the reason why. we rea.iy don t
kDow. There could be an element of
’this is just our year,"’ Scott said.

Scott and others at the Bureau of
Labor Statistics caution tbat the re-
gional CPI survey is subject to some
distortion because it uses a smiil!
sample. But those distortions tend
be smoothed out when newec :ver
longer penods-. the BLS officia.s say.



CONTINUED

*We always tell people not to piece
much emphasis on e monthly shift
because It could be wrong. But over
long periods of nme those things
tend to wash oat. Looking' over a
calendar year yon expect see a
consistent pattern.” said Darnel Gins*
burg, supervisory economist for the
BLS in Washington.

Officials here and in the 27 other
BLS regions use.the same methodolo-
gy to gather the pnce data. Starting
with the main components of health
care — hospitals, nurr.ng homes,
physiain fees, drags — they survey
pnces of individual items at varying
locations. The same items are select-
ed each month so economists can
measuretbe rise in pnces from the
index base of 100, the pnce level in
1967.

The weight pvea to each compo-
nent of the C?I vanes fro” ciry 10
city, reflecting-the diversity of their
medical-care economies. The CPI
here, for example, reflects the high
concentration of hospitals.

What the CPI does not purport to
measure is the cost of goods and
settees. "We’re measunng the
changes in the pnces of those goods.
no< the casts,” Scon said.

Since the Bureaa of Labor Staus-
tia began keeping the medical-care
Index, pnces here have clLmbed-133
percent as of January. The only met-
ropolitan aru tn the canon where
Eces have risen more quickly is

oston. wbert oedical-cara pnces
hav* increased 332 percent since
196T.

"1 think, there's several explam-
jnons for that." said Sharon Cohany. a
BLS economist in Dallas. "One is that
since 1967. Houston has been one of
the fastest-growing areas In- the
country. That phenomenal growth
bus put ‘ifpwird pressure on all
pnces. Including those for medical
ctre."

A second explanation offend by
Cotuny is one that also might apply
to the Philadelphia medical market-
place.

"Houston Is at * i
miKiical technology,

forefront of
iht economist

K>

said, "and that also Is v~ry likely to
put upward pressure on pnces. Aj
technology expands, the cost of de-
veloping those services also grows, a
tremendous financial cost is assoctat-
ed.with that.".

Albert Zemlinski. managing pin-
ner in charge of health care for the
Philadelphia accounting firm'of La-
venihol & Horwath. offered amew
similar to Cohany’s.

“My feeling in a speculative w»y u
that... ii could be a function of our
highly 'developed medical area
here." he said. "It is a highly inten-
sive medical community in terms of
physicians per capita and specialists
per capita They are all selling
higher-cosi services. Pnces don't go
up unless costs go up."

Other health-care experts! econo-
mists and officials offer other rea-
sons wty pnces for medical care in
Philadelphia and its surrounding
counties are nsing ouch faster than
these m other areas, including many
cines with sophisticated medical
complexes, such as New York. Boston
and Cleveland.

"Many cines have different ways
of containing health costs. That nay
have something to do with it,” said

Kay Ford, a BLS economist in.
Washington.
Carol M. McCarthy, president of

the Delaware Valley Hospital Coun-
cil. which represents more than 90
hospitals, said medical msnvunoos
here increased their charges by 23
percent last year to make up for S207
millinrr worth of uncompensated
care — a 23 percent increase — that
thej’ provided to poor and uninsured
people. .

McCarthy said that blaming the
hospitals for the region’s increase In
-prices would be a mistake. In fact,
she said, annual increases in hospital
spending here have dropped sharply,
from 20.7 percent in fiscal year 1942
to 6.6 percent in fiscal year 19M.

Moreover, McCarthy said, hospital
proflu rose only 6.06 percent in fis-
cal 19M. “At least from the hospital
side, what w*t«-saying is, that we

Medical prices here are
Jnation’s fastest-rising

v

think we have a pretty good stcry tc
_tell. We think we have expenditure:
‘ pretty well und-ir control.”

Another paraal explanation f::
the pnce Increases might be the i%
p-tssive building programs recently
undertaken by many hospitals an
numnj facilities m the aru. ufs
Zelten. an assistant professor cf :n
surucr and health-care systems at
the Wharton School.

Between March 1982 and Februar-
1984. more than 5467 million wcrtn
of new construction was approved
for the flva Southeastern PennsMva-
nu counnes by the Health Systems
Agency of Southeastern Pennsylva-
nia. a federally manjted planning
agency. Hospitals increase «[CCM
rates to-cover the cnsis cf NEW
construction..
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Nader, insurance firms differ
on need for liability rate hikes

By Gary Rotstein
Poj‘-G«e:i* Hi" jtj-g CoHespanoeii

HAILRISBURG - Ralph Nader,
the spokesman for consumer causes
who built his reputation attacking
the auto and oil industries, branded
insurance companies worst of all
yesterday for driving up liability
coverage’ costs.

Although insurers contend huge
increases in liability premiums this
year were necessitated by J3.8 bil-
lion in industry-wide operating
losses in 1984. Nader told tie House
Insurance Committee the losses had
been exaggerated.

"Never in economic history has
there been sucK a precipitous in-
crease." the rnavericV activist said.
"We re seeing increases and cancel-
lations at a level totally unsupport-
able on an actuarial basis."

Nader claimed the dramatic price
jumps are designed to aid insurers’
political goals of pressuring law-
.makers to restrict consumers' rights
to sue for damages.

"Horsefeathers - they're being
parr-old." an industry representa-
tive said when informed of the

remarks by Nader and J Robert
Hunter, federal insurance adminis-
trator in the Carter administration

Grover Czech, regional vice presi-
dent of the American Insurance
Association, said. "Companies are
doing what they feel they have to to
get back to price adequacy ... Com-
petitive pressure drove rates dowr.
lor many years Generally prices
today are coming back to what they
were in 1ST* or 1978' when adjusted
for inflation

Nader and Hunter, who now heads
the National Insurance Consumer
Organization, acknowledged the in-
dustry had inadequate revenue last
year.

They contend, however, that it
would have taken just a 5 percent
boost in premiums across the board
to meet standard profitability levels
They based the estimate on a U.S
General A’ . n ffice report
that comr .d a 3 percent
return on m last year when
investments., depreciation and other
factors were added to optrating
costs.

Instead, liability insurance costs
are going up 100 percent or more for

many focal governments, transpor-
tation firms, day care providers,
taverns and others.

Representatives from those areas
in previous Insurance Committee
hearings, appealed for state help ir.
controlling those increases The;,
also complained of being denied
coverage at any price because of
insurers trying to keep only the mc-i
profitable lines of business

"The key point is... this crisis is a
crisis gene'rated by Hie industry as a
reaction to low profits." Hunter said

"If the profit potential is there
that you say. | can't believe there
aren't [insurers] going out there tc
write it." commented Rep. Rober;
Godshall, R-Montgomery County

Nader and Hunter pointed to sol;:
stock market performance of ir.su--
ance companies this year as another
indicator that the industry is nut ir.
the dire straits it say's it is

Czech countered that a 30 percent
increase in stock prices of insurance
companies is related to their low
value last year and assumptions tha:
they will be able lo return to proper
profitability With price increasej
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W hile Congress
Jdoys with relief
plans, business
sweats out a steep
pse'm premiums.

By FRANCES CERRA

ITH premium* for

liability In*uranc* soaring

and coverage almost tmpo*-
sible to obtain for lucb higb-nat
area* aj day-care center*, obeteulci
and long-haul trueting, tbe axnmer-
cial insurance industry U, by com*
moo agreement, in mill. Insolven-
cies among itate-regulated inauraoce
companies are running at tbe highest
rate since 1960, when tbe Insurance
Service* Office, a trade group,
started keeping such records.

All ibis has prompted COogrea* to
investigate new way* to provide
coverage for the high-risk areas »nd
to avert future sharp swings in vve-
raium costs. Senator John C. D.n-
forth. Republican of Missouri, has
proposed a bill that would establish
uniform liability standards lor prod-
ucts covered by insurance, rpeed up
tbe claims process and limit payouts.

AnJ Congress could act as a rein-
surer for high-risk businesses, grant-
ing private insurers guarantees
sganst leases, anajyau My. It did
this in tbe 19601. when boiln***** |a

Franc*i Ctrra writes on builr*u
from New York

rux-tom. tnner-city commimlrtea
could not obtain coverage.

The current problems — familiar to
on industry penodicklly plagued by
boom-and-buit cycle* — began In tbe
late 1970’s, when ruing interest raua
dramatically Increased Insurance
companies' profnablity from tbe tn-
vestmeot of premium*. From a
trough in 1875, when tbe Industry'™
average return an -et worth was a
numal 2.4 percent, returns climbed
to 19 percent In 1977 and It.l percent
in 1971. according to tbe Insurance
Servian Office, a trade group.

Critic* of tbe Lreurance Industry
riaim that, in tbe race for new bull
ness, many insurer* abandoned theh
proper role as risk asaeeaon and to
cused instead on Investing premium!
In the prooaaa. they ahgrply dll
counted premium* to raise u mud
Investment money a* poaslbte.

0ams-an

the Ins

With the heavy discounting, It was
InevitaMa that returns would fall as
tbe rial mi streamed In This began to
happen In 1979 and the process accel-
eratad In 1983 when interest raise fell.
The average return on net worth
dropped from 1.3 percent that year to
1.7 peroonl In 1984, according to tbe
Insurance Services Office. A rebound
finally came Ib tbe first half of this
year as Insurance  companies
reversed course and let many pre-
miums skyrocket.

"A ‘remendous amount of w
capful came Into tbe Industry, both in
new componies and old ones that
wanted to expend,” said Dennis A.
Herman, proddent of American Fed-
eral Group Lid., a major whoiaal*
Insurance brokerage baaed In New
York. "Interest rata* ware Dear X
percent, and tbe cocopanics were beg-
ging for bud new, at any price, to get
premium dollar* to Invest."

The competition
produced some extraordinarily
generous deals for tealrwaaae. In
LM1, Mr. Herman noted, a targe, re-
tail ftWccronJca chain paid $300,009 lor
liability Insurance. Three yean and
mors (ban SI million In paid claims
later, lu premium was' down to
$125,000. Another of Mr. Harman's
client*, an automobile leasing com-
pany with a Oast of over 19.000 car*,
aaw lu premium (all to $450,000 la
1983 from $2-4 million la 1981.

Thbe scramble for premium*
reached a peak, at least symbolically,
with tbe purchase by MGM Grand
Hotels Inc. of "retroactive™ Insur-
ance after a Areat lu Las Vega* hotel
In November 1980 that resulted In the
deethe of SS people and injuria* to 591
more. Before the fire. MGM bad only
$30 million of liability insurance. But
for a fee of $38.3 million, an Insurance
service* company, Frank B. Hall
Inc., underwrote up to $170 million to
rlaim* from tbs Are. Hall than placed
the Ant $30 millInn of coverage with

for premium*

ul_g)&ncel

naustry’s
USts. ...

excess capital to withdraw from the
market or perform is a manner that
we would regard as sound pricing "

RITICS, citing the case of Fire-
man'* Fund, tbe American Ex-
press subsidiary, scoff at the

Idea that new entrant* forced th: es-

tablished insurer* into a game they
were reluctant to pUy. "Fireman *
Fund waa a prominent price cutter.”
said Thomas K. Meakin. * securities
analyst with Dominick 1 Dominick
Inc. a New York brokerage bouse.
“When the loaae* barreled In, they
didn't put up enough reserve* Some-
body made ¢ senour tnUtaXe."

A spokesman (or Fireman'* Fund
denied that tbe company had cut
price* unreasonably, saying, "If you

................... looked over the full cycle, | don't

But Union, lacking aaseu to cover think we'd look much different from
the policy, obtained a guarantee of
payment from the General Rdnsur- W major rrm pwlior*." After two
adce Corporation under a centred yw*r* of heavy Wasse, Fireman'*
that freed tbe reinsurer from paying Ftmd reported earnings of $20 mlUioo
any claim* for four years. Critics of third quarter,
ub*'Insurance Industry at* the MGM  If P~Ja and valleys are not new to
case as a classic example of an In- ** Insurance Industry, neither are
surer'ahlfting lu focus from nak as- U* argument* over bow to prevent
easement to Investing premiums them. Mr. Hunter would prefer— but
hoping to earn enough on the tnveet- Oots not expect — to *ee "Federal
mitt to offset future loaae*. "At the legislation that would look at the in-
rirho the policy was written. 1 pre- duetry Ina macro way. to be sure that
dieted that tbe Insurers’ profit consul- when prices fell, they didn't fall loo
arstiers dictated deferring tbe settle-1°*- vice versa." Mr. Jaoea, the
meal of leases for aa long as poasi- president of tbe American Insurance
hie,” said J. Robert Hunter, execu- Association, while acknowledging
Uve director of tbe National Ineur- bis loduitry'o boom-buxt cycle u
ange Consumer Organization and for- disruptive to the acoocmy, nonethe-
mer Federal Insurance admixuxtre- 1*** rejects tbe ldea of measures to
tor. control It. "Cushioning against the

When the court* approved MGM'i cycle would require goveranxnt i*.
$73 million settlement with Ibs Are truelon that 1 and our companies
victim* 1b January 1963, Union would ixx like to Me," he said. Mr.
refused to pey. claiming that the Jo°* knd other Insurance advocate*
agreement Included punitive blame conflicting state liability
age* that It should act. have to cover. *t*nd*rd* and outregeoue jury
The" legal dual finally settled last ,or *'uch o1 *** problem*.
April, wben MGM accepted a $73.9 happen* In the political
million settlement from Union. .

Lawrence Jones, president of the ‘~ r ~ *

lu own subsidiary, tbe Union Interne-

decisive opinion on the In-

Amerlcan Insurance Association, dultl* * fumre- P~Percy casualty In-
Amies that the eeubUabed insurer* okt
shifted, their it hts from assessing ?'U*=*?*thy. “ 0 1n

risk* to Investing premiums. Accord- 9*. v\ the year. David
Ingly, be drewT* markedly diflerent Setter, an analyst with the FIm Boa-
pimtre of the Industry's behavior,0° Ilwv* ver"
during the period of price cuts "The*** profit* for the Industry tuning
established companlIL did notdaUb-~ ~ J W J~ L a®dUlluln* 11110
eretely underprice to get more money b* *d « ‘

to Invset " be said "They under-big premJum*. And Myron Plcoull, *
priced out of necaaelty -they were?*?1" *2“ Present with Oppen-
meeting market conditloo*. and It?*ificr * Company, tbe New York
was,'a buyers’ maihet.” brokerege. say* that a rerunt on eq-

It wM r*rw entrants to tbe Ineur- 2 “iif £
anceindustry, Mr. Jones cmJnuin»d, wo. By then, 1
who2‘cut what we regarded aa sound h* v* «™n>ed.
price*'to ,o after th? invimen, *eoar ot g
come..” He added, "It took fix year* crU‘* *“ thelMO'*. [ ]

of steadily declining return* to get the

exviplT E
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exhibit r

By JAMES NOLAN
iACO-V*»»C» Sun

NEW YORK - The proper-
ty/casually insurance industry's
woeful financial state recalls a
story from the old pushcart days
along Delancey Street on New
York's Lower East Side.

A merchant cut his prices
sharply on ladies' boots and put
up a huge charcoal lettered sign
to tell the world.

Across the street, his competi-
tion cut prices lower, and said so
with signs

On the price war raged. Final-
ly. the first entrepreneur posted a
sign which declared: “Ladies’
Boots. 1sell below cost."

How can you do that, asked the
competition’ Sell below cost?

"l can sell below cost,” the re-
ply came, "because | buy below
cost”

It was just this sort of a mind-
less price war which brought the
property/casualty business to ij
present low and sorry state.

And no one knows it better
than the industry itself. Witness a
pew study done bv the Insurance
Services Office and the -National
Association of Independent Inmr.
ers

“The pronertv/casualtv Indus-
try must accept tbe major re-
sponsibility for Its current
financial condition.”" the stud7
concluded. "But, the brutal price
car of the last six years it over.
The industry has finally realised
that a business cannot Indefinitely
price iu product below cost and
expect to survive."

The study, “1915, a Critical
Year," pulls together a story that
has been told piecemeal for the
past Il months.

It compares tbe industry in
19M with back yean, using all of
tbe familiar ratios: ralet of re-
turn. premiums compared to

*The brutal price war
of the_last six years, Is
over. The industry has
Finally realized that a
busingss cannot
Indefinitely price its
product below cost and
expect to survive.

losses aDd expenses, combined ra-
tios and the like."

In some cases, .Ute economic
data from the Insuriuce Industry
has been plotted cm graphs, laid
over similar data from Tbe For-
tune 500 industrials and US. bond
yields. In all caaei since mid-1981
the insurance industry graph Lines
— reflecting proGtablity — turn
down where others rise.

The tpccaon want the 31-page
document to “help tbe public and
stale insurahct regulators under-
stand why premium Increases are
needed to assure the future finan-
cial stability of the insurance in-
dustry,"

Caking back to tbs origins of
tbe price war, the study notes
that “since 1979, while underwrit-
ing results have declined, the in-
dustry'* net Investment Income
has grown continuously.

'"“In an attempt*to generate
cash flow for investment, insurers
competed aggradvely for premi-
um dollars, knocking prices more
and more out of line with loot
eoata," the study said.

But it was poor maaajemeot
irtrategy. The f1.7 Mlboh in annu-
al investment Income coaid not
be stretched far enough to cover
the 13 billion annual growth In
underwriting losaeslhe Industry
suffered.

Closer to home, the 10 percent

Insur

Stuay Analyzes Indus\,try Woes

climb In investment income of
31.6'billion in 1964 fell far short of
the €0 percent increase in under-

writing losses of |l billion for
that year.
Such a financial climate

worries the industry on several
scores.

First. Industry actuaries are
predicting that in the next few
years, corporate America will
find soon that it cannot insure all
of Its assets.

The conclusion flows from op-
erating result* for 1964. The study
snyi that during the year, policy-
holder surplus fell by 3 percent to
#3 billion.

Tbe Industry measures its abil-
ity > write property/casualty
coverage by this surplus figure,
“Indicating,” the study said, "that
capacity may not be aufficient lo
meet the insurance Deeds of an
eitpaDding U.S. economy."

Still n more urgent worry is
the continued financial solvency
of a substantial number of com-
panies. Thbe study said that the
n.tio testa applied by the National
Awociiticc of Insurance Commis-
sioners and the A.M. Best Co.
show that “the; the number of G-
wsDciaUy Impaired Insurers has
Increased."

While tbe atbdy did not tout
the number of such companies, in
September of last year, the NA1C
said that 319 Of the 2,477 Proper-
ty/casualty insurers It keep* tabs
0o were in bad enough financial
shipe to require “immediate at-
tention™ by itate insurance regu-
lators,

The NAIC warning came after
it liad finished desk audita on the
financial results filed by the com-
panies In the spring.

Such andiu are In various
rUges of completion at the mo-
ment



EXHIBIT H

RATHER HOT DISCUSSION ON CAPACITY

By LOIS J. LYONS

NEW YORK—Superintendent James
P. Corcoran rollea up his sleeves, looked
the industry inthe eye and said. ‘There
ts no capacity crisis." Donald Kramer,
president of Kramer Capital Consul-
tants. took a similar stance, looked the
superintendent In the eye and said.
'There is a capacity shortage, and It is
severe."

Mr. Corcoran, somewhat outnum-
bered in his opinion and certainly in his
ideas of how to handle the situation,
was atso opposed by David B. Mathis,
chairman, president and chief ex-
ecutive officer of Kemper Re. who said
unequivocally that there is a "real
capacity crisis that is likely to remain at
toast through 1967." and by Michell J.
Cote, vice president and principal of TUI-
inghast. Nelson & Warren Inc.. who
hedged only a little, saying there is cer-
tainly a "restructuring of property
casualty markets." which might not be
a crisis but a "revolution."

James B. Stradtner. managing direc-
tor of Alex Brown & Sons, investment
bankers. never really joined the fray
but. taking a third positon. said the
problem is that capacity is never quite
"in sync" with what the industry needs
and that insurance companies have
never been able to oope with e.tcess or
even adequate capacity. "Given the
rope." he said, "they will succeed in
hanging themselves." but he said he is
optimistic about the future of the in-'
dustry.

The speakers made up a panel dis-
cussing "New Capacity. New Players"
at a seminar at the annual “I" Day
meeting of the New York Chapter of
the Society of CPCU. The panel was
moderated by Joseph S. Diamond, ex-
ecutive editor of the National Under-
writer Co.

t/ Mr. Corcoran said he feels he has
been patient with the industry, but is
losing his patience. He said the legisla-
tors are "funous" and feel that the in-
dustry has "overplayed its hand."

Difficult position

“Now I'm In the difficult position of
trying to make sure that we dont' get
reactive legislation.” he said.

But. he added, such legislation may
come about, "and rt is what the indus-
try has created.”

"When you talk about new players
and new capacity." he said, "you are
talking about an essential and perma-
nent change in the way this industry
does business. | don't agree that this is
a cyae. | think it is a natural change."
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Hi.sMJ the caﬁacr stortftf the trv
tfuetry IS exBOrre cin now Isthe worst
béen in BOY**rs and “it's not g
to be solved bg/ th? soxk m carket Ik
vwicng new capital." He stod. “We re
not sure Where that capital is dng f0
0. We're concerneda ut the nancral
Suarantee Jro ducts t at We' e g OIH%I
0ee. It mrgfht well attract new carftrta
but [s It \% ri(rno lInes O jn-
surance that we think are essential for
the marketplace?"

While adverse court. gecisions have
contributed to the crisis, he said. J£
there had been adeouate pricing 0
products over the last 10 years, the
situation would not exist tooay.

He warned the industry that some
of the new players and new capacity
"might well not be what they want.”

TO ease the crisis in his jurisdiction,
he said, he will look into granting
greater underwriting authority to the
state insurance fund: creating joint
underwriting associations for cover-
ages required to operate a business
when such coverage is not available in
the voluntary market; and encouraging
self insurance pools and reciprocals.

He said life insurers do not appear to
have a capacity problem at this time
and perhaps they can be encouraged to
form property casualty subsidianes to
fill the void. A1

"Otherwise." he said, "that void
might well be filled by the banking in-
dustry. Banks have the resources
available to write property/casuaity in-
suiance and the governor supports al-
lowing banks to write all lines of in-
surance.” He added that "banks would
certainly add new players to the mar-
ketplace to write business currently
being avoided or overpriced by the
property casualty insurers.”

He accused property/casuaity in-
surers of "inresponsbto behavior' and
said that this behavior will possibly

Cont'd on Page 58

Cont d from Page 6
serve as the "linchpin for enactment
of those recommendations.”

After this cycle is over, he said,
“there won't be a return in tne
marketplace to business as usual." He
said. "A lot of these companies will find
themselves in a very difficult time
reentering the market when things are

‘good"." <,
Mr Kramer said the current cnsis is
"period of dislocation.;; caused by
pnce changes but that capaoty would
return when returns on equity im-
prove Dut for tne present the industry
is going to suffer.

He observed tfiat in recent Congres-
sional hearings on capacity. Cor
sumenst Robert Hunter made he?
lines when he talked about the coc
spiracy of the industry." But. M
Kramer said, "no one seemed to as-
the question of Mr. Hunter of how the
industry managed to conspire to lose
53.5 billon last year. That never made
the press.”

He said much of the problem today is
d lack of capital. Some of the reasons
for this, he said, are that rt is no longe'
as easy to enter as rt was in the past,
citing such difficulties as needing a
creditworthiness rating and admiss-
ibility, He added th3t foreign rein-
surers will not fund letters of credit for
IBNR (Incurred But Not Reported), that
toners of credrt are harder to obtain
because banks have been burned by
the recent failure of offshore insurance
companies, that domestic companies
are less willing to reinsure abroad and
that Uoyd s nas lost its rerrocess-.ona
market

"Someday." he said, "when retj**s*
on equity improve, there wn: be caoa:
ty back in this industry, but during th s
penod of dislocation we re gcng tc so'
fer through a period when re nsurar.ce
rates are going to escalate dramatics. }
as tne premiums or, which the rejn-
surers base their reinsurance go up and
as tne rates tne reinsurers charge *o:
the premiums go up. Were going to

have a dramatic increase in reinsurance
demand witnout necessarily an in-
crease in reinsurance capacity ur.t.
some form of profitability returns
When it does the capacity will De
there

Mr. Stradtner s view of capacity is
somewhat different, though aisc
somewhat moreropttmistic. "Capacity
is fluid." he said, "always in motion,
thus leading to an industry with over-
capacity or underopacity...never per-
fectly in sync wrth its needs."

Scenario is simple

Today, he said, the "scenario is
relatively simple. "Excess capacity pro
duces underwriting losses. Under-
wnting losses dnve out capacity. Prop-
erty/casualty stofck pnces nse because
institutional investors believe tne time
to buy tne shares is when the earnings
are at their lowest levei. Higher sioc%
pnces enable insurance companies to
sell securities to investors on very at-
tractive terrhs Prospe'ity retu'r.s.
more capacity comes in Tne additions
capacity raised will Dnng Dack pr..e
competition unoe-writmg losses and a
diminution of caoacitv
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EXHIBIT O

APID RETURN TO LACK OF PRICE DISCIPLINE SEEN

By ALFRED C. HAGGQRTY

RENO. Nev.—"The property-casualty
insurance industry today is in a
stronger capital and surplus position
than it has ever been in and it dearly
has enough capital and surplus to meet
the needs of the insurance industry to-
day and in the near future." a specialist
in insurance research said here.

Dr. Michae' E. Hogue, president and
managing director of PhiladelDhia In-
surance Research Group, also predicted
a quicker than expected return to a
period of a lack of pnce discipline' in his

remarks to the annual convention of
the National Association of Professional
Insurance Agents.

Dr. Hogue said A.M. Best reported
consolidated policyholoer surplus of
S64 hillion as of Dec. 31. 1934. and
then in a July 15. 1985, report indi-
cated an adiusteo snrninc n* to?
lion. Thus, he said. Best saw an equity
in the balance sheet of 528 OQiinor..
which he said anses out of undervalued
assets and overstated liabilities. He said
it comes pnmanly from the unearned
premium reserve for that portion al-
ready paid out in acquisition costs and
from the estimate of the toss reserves
on a discounted basis.

"In general, what that means.' he
said, "is that the propertv-casuan-v m.
dustry. if it were put into a runoff
situation and assuming the reserves
are accurate, when the penod of run-
off is completed, not only would there
be S64 million in capital and surplus,
but there would be another 528 b.liion
left over."

Even assuming a reserve deficiency
of as much as 20 percent, he said, after
the penod of runoff, the industry
would have not only the 564 billion of
reported surplus, but another S8 billion
or $9 billion of undisclosed profits.

"(t is for this reason." Dr. Hogue said,
"that we believe the property and
casualty insurance industry is over-
capitalized: end that, frankly, is going
to be a detnment. not an advantage.'

He said his firm studied a group of
seven companies representing about

PIA
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one-third of policyholder sulrplus and
concluded that by the end of. 1985
they would be writing at slightly over
125 to 1.4 times their surplus position.

"It's for that reason." he continued,
"that we maintain that the industry
does not have a capacity problem, it
dearly does not havt the same problem
it had in 1974 and 1975. when at ttais
time in the cycle we were at about 1.4
to 1.5 times surplus.”

What it does indicate, he said, is that
the insurance industry is not pleased
with the profitability of the market
and is unwiiung to release the capacity
in search of taking risk. "There lies our
major concern." he said.

' "When the profitability appears in
the financial statements of the ear-
ners. particularly in tne regional and
other small companies that have not
had the extent of problems that many
of the larger earners have had. they
will begin to release the surplus in an-
ticipation of growth of market share

Dr. Hogue said Chubo and Ohio
Casualty recently released nme-montr.
results showing that earnings per
share have already doubled in 1985.

"It is our concern." he said, that
we re going to find a more rapid release
of that surplus in search of marKe:
share than is otherwise being predicted
relative to when the markets will turn.
It is our belief that that is going to
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result again in a penod of lack of pnce
discipline.

"We believe that the requirement to
allocate the surplus because of the
necessity to leverage rhat surplus
against returns to meet the target
return on investments of many of
these corporations, we will begin to
start the process of market com-
petitiveness."

He called it "gross mismanagement
of a property-casualty insurance com-
pany to attempt to increase market
share unless there are indicators
available showing where the pnce anc
relative exposure are at any point in
time. He said it has been his expene.nee
that there are few insurar.ee co~-
pames in the US. market wrier, are
fully aware of the current once ard
exposure relationship in tnei* portfolio
on a recumng oasis and. tne-efore. any
move to begin to increase their prices is
done so wrthout an eye tc what the
effect is going to be on their financia
statements or surp.us.

"In other words, he said |exoer.'
to see the same effectiveness ;r. osa
mg with excess capacity that too*
place coming out o' the 1954 ar.0 1974
pneing turns ..



This situation, he said, is in place to-
day. only the length of the capacity cy-
cle is open to debate.

Capacity, he said is "infiocent' or
"dumb" but it can be gathered at just
the times when it is needed most, but
that insurance company management
has never been able to cope with ex-,
cess or even adequate capacity.

He added that excess capacity did
not completely disappear in 1984. it
just diminished.

“Add to this," he said, "the new
money raised through securities sales
and you are well on the way to restor-
ing excess capacity in the next two to
three years Remember, future earn-
ings will be tax free, thanks to
substantial tax loss carryforwards, and
we have been blessed with reasonably
good stock and bond markets.

Because of his optimism for the in-
dustry, he said, he hopes for a return
to staoie economics producing a typica’
cycle o' three good years followed br
three poor, but not devastating yea's

The industry." he said, "in my opin-
ion. is prepared to live prosperously
unde' this type of see' aric.

Mr. Mathis discussed some of the
ways the present capacity shortfall

different from previous ones such as a
lack of an alternative market to Lloyds,
the litigious atmosphere surrounding
the US. casualty business, the with-
drawal of tne retrocession market, the
shortage of underwriting talent, and
the slowness of the positive impact on
tne bottom line of changes in price and
terms

Therefore, he said, he sees the fol-
lowing as a "likely scenario" for the in-
dustry: continued equity investor in-
terest in experienced companies, on
the assumption that the industry is on
the road to recovery, out little interest
in new ventures unless they are staffed
with proven management; a son of
"back to basics' philosophy—emphasis
on underwriting profit resulting in not
only higher prices, but restricted con-
tract terms; more net line under-
writing for insurer and reinsurer alike;
and a longer penod of tight market
conditions that has been typical of the
past as companies not only improve
the profit picture, but also make up for
deficiencies of the oast.

Mr. Cole said that while it is unclear
whether the current situation is acr,sis
or a revolution in the way corporations,
health care institutions, philanthropies
and governmental entities -buy insur-
ance. "if the unavailability and unaffor-
dability of insurance persistsLit is my
contention that one-third to nearly
one-half of all commercial insurance
premiums iwill be financed by non-tra-
ditionai sources.”

He said he predicts that by year-er.d.
self-insurance will represent slightly
more than one-third of all commercia
insurance premiums which willlin-
crease by 44 percent to 50 percent by
1987. that self insurance will p;ay an
even more important roie in tn;s mar-
ket than it did in the recovery of

1976-77 and it may well revolutionize
the way insurance is purchased

He said, "The industry needs to heec
the warning that this significant ex-
pansion of non-traditiona. capacity and
determine how it car. co-exist w:r.
these new piayers anu capacity. .



