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Team seeks Midway’s children

: Continued from Page One ..’ i'.".
child-labor laws and the minimum

jwage. - ¥
Before the group split Into teams,
jRabun handed out some lists. . *

r. A list of the 24 children currently
reported missing from Louisville. A
<Jist of the 16 children, now missing
'from Jefferson County. A current
computer list of the 250 bench war-
rants pending against juveniles in
Jefferson County. ;'m i-1

h "Every city In America has such
lists — and their children could be
rout here too.. .. . r *.e

7' Soon the officers disappeared into
the thick, sweet smell of the Midway,
v And soon, Schweinbeck found
~rry. ,

.-.i.Lany was standing before a wall

i- slepfather beats up on me. He
threw me against the wall. He
threw me out. I won'tgo back to
that town.”

He withdrew, and stewed, fighting
tears.
; He blew up again.

‘That's why | left there.” He point-
ed. out across the Midway, sucking
air. "This is my family. I've run
away four times and you can't stop
.me."-

Rabun was calm and firm. ;
« "Look. Larry. If you've got a prob-
lem at home, we’ll make sure the au-
thorities in Indianapolis know about
it. We'll fill out a child-abuse report
tonighL But ..u are going down-
town.” 1],

Aheam put Larry in the back of an

" immarkeu police car and drove him

of targets, selling darts three at.a', to various points along the Midway

time. He was unwashed and unrest-
ecd, wearing blue jeans, a black T-
‘e'shirt, a tin bracelet with a marijuana
leaf etched on. Larry .could .have
'greased a cookie sheet with his hair,
j. =Police in Indianapolis verified that
.Larry’s mother and stepfather re-
ported him missing on Aug. 6. Rabun
told Larry he'd have to go to the Jef-

"to retrieve his scattered belongings,
and to say his goodbyes.

!/ The first stop was the booth where

‘Larry had worked. His boss, a car-
ney who wouldn't say "his name, paid
Larry 511, "after the deductions,”
for 11 hours’ work. Larry shook his
hand and said, "Thanks, man.”

But Spellman, the labor investlga-

ferson County Youth Center, then t tor, did some arithmetic, and or-

<home to his parents. e.
s. Larry blew up. - Tt
.r "I'm not going back there. My—

A 22

‘ dered the camey to pay Larry the

minimum wage — $2.60 an hour —
for 11 hours. =
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"You owe this boy $28.60,” Spell-1
man said.

The camey paid up.

The next stop was for Larry’'s be-
longings, stuffed in a duffle bag and
stashed under a ride nearby. The
bag was less than one-third full.
Then to find Mike, who'd been hold-
ing Lany’s numchucks, an Oriental |
self-defense weapon. Larry unfolded
his $28 and peeled off a five-dollar
bill.

“Here’'s what | owe you, Mike. I
goha split,” Larry said, blowing the
hair out of his face between words.

Besides Larry, Rabun's group has
found a 15-year-old girl who ran

maway from St Augustine, Fla., in
March; a 14-year-old boy reported
missing in Louisville two weeks ago;
a l4-year-old girl who ran away from
Madisonville on Aug. 5; a 17-year-old
girl missing from Jeffersontown
since Aug. 6; a 14-year-old girl who
ran away from her parents in Louis-
ville earlier on the day she was
found; a 14-year-old girl from White
Plains, Ky., who was running from a
bench warrant; and a 17-year-old
Louisville girl who tearfully ad-
mitted she had run away Just an hour
earlier, and wasn't even sure she
wanted to.

Except for her, the parents of all
those teen-agers had filed a missing-
person report with their local police
departments. But nothing happened
until Rabun’s group went fishing.

It isn't always easy to verify the
age of a child who won’t cooperate,
Rabun said. And many police depart-
ments still aren't entering missing-
child reports on the National Crime
Information Computer, as they have
been encouraged to do by the feder-
al Missing Child Act passed last year.

That's why Rabun had to let one
get away Wednesday night. By all ac-
counts, the girl looked 15. She said
she was 23, she gave a birth date that
would make her 22, and she cried
when she realized her lies weren't
consistent

She had no identification..

Finally the girl told Rabun that
Chicago. police had a prostitution

warrant on her, and that it would
prove her age.

A police officer in Chicago refused
to verify that information over the
telephone, and wanted Rabun to
send the request via teletype. But
Rabun was on the Midway, and he
could not

"Thanks for your usual coopera-
tion,” Rabun said.

Then he turned to his group and
asked what else they expected from
the city that has produced mass
child-killer John Wayne Gacy, the
Kentucky Derby child pickpockets
— and a police department that still
won't enter Its missing children on
the nationwide computer. =
|t was almost midnight Young
Larry was sitting in the back seat of
the unmarked police car, a tough
guy In tears.

An officer in the driver's seat
filled out the usual forms, glancing
oyer his shoulder to ask the routine
guestions.

"Any scars?” the officer asked.

«"This one here," the boy said.

"Any tattoos?"

“No,” the boy said. "But | want
ODe.” . .
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Alaska State House of Representatives April 23, 1983
Pouch V

Juneau, Alaska 99811
Reference House Bill No. 270 "An Act Relating To Child Pornography".

As concerned parents, grandparents and as booksellers we are aware of

the United States Supreme Court"s ruling in New York v. Ferber, and

the Court®s determination not to interfere unduly with legislative
judgements as to how best to proscribe the production of hard-core

child pornography. However as stated by the Association of American
Publishers, "Th*3 Court®s opinions in Ferber did recognize the potential
that a statutory schema seeking to achieve such a result could improperly
impinge upon the dissemination of materials of a non-pornographic nature
which have serious literary, artistic, scientific or educational value.

In responding to the Ferber decision with any new legislative initiatives
you must, we submit, not merely address the problem of child abuse
arising out of pornographic depictions, but also must make provision for
the unfettered dissemination of non-pornographic, socially-useful
materials which may involve depictions of minors engaged in otherwise
forbidden sexual conduct.”

In a recent attempt to amend the Federal Protection of Children
Against Sexual Exploitation Act of 1977, United States Senator Arlen
Specter of Pennsylvania, Chairman of the Senate Judiciary Committee's
Subcommittee on Juvenile Justice, has proposed that the requirement
that materials depicting minors engaged in sexually explicit conduct
be legally obscene be deleted in accordance with the Ferber decision.
However, Senator Specter has also proposed that the statute be amended
to provide an affirmative defense if the materials, when taken as a
whole, possess serious literary, scientific, social, artistic or
educational value. We strongly endorse such an approach.

Similarly, state legislatures in Alabama, Pennsylvania, South Dakota,
Michigan and Massachusetts, all of which have enacted bills to conform
with the Ferber decision, have provided in such bills exceptions or
affirmative defenses for legitimate works.

Because House Bill No. 270, or Senate Bill No. 221 in their present forms
would prohibit the publication and dissemination of materials which are
serious literary, artistic, scientific, social or educational works, we
urge your committee to recommend the inclusion of affirmative defenses or
exceptions for legitimate works.



A copy of the Brief filed in the Supreme Court of the United States on
behalf of American Booksellers Association and others, regarding the
Ferber case has been sent to appropriate committees together with a copy
of the statement made by the Association of American Publishers on
December 8, 1982, to Senator Specter®s committee. We would call
particular attention to the last paragraph of page 4 and to page 5
regarding the book Show Me, and reference to a forthcoming book by G.P.
Putnam®"s Sons. The entire statement shou.’d be helpful to the legislature
in its deliberations.

We wholeheartedly endorse your goal of attempting to protect children
from sexual exploitation, but ask that legislation properly accomodate
First Amendment principles and protection.

If we can supply any additional information or be of assistance in any
way please contact us.

Sincerely
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STATEMENT OF
THE ASSOCIATION OF AMERICAN PUBLISHERS, INC.
CONCERNING PROPOSED AMENDMENTS TO THE
PROTECTION OF CHILDREN AGAINST SEXUAL
EXPLOITATION ACT OF 1977

To the Subcommittee on Juvenile Justice
Senate Judiciary Committee
December 8, 1982

The Association of American Publishers, Inc.
(""AAP™™), the major trade association of book publishers\in
the United States, submits this statement for inclusion iIn
the record of this Subcommittee®s hearings on proposals to
amend the Protection of Children Against Sexual Exploitation
Act of 1977 {"Act'). The 1mpact of those proposals - S.2856
and S.2788 — upon book publishers is specifically addressed
in the comments below.

AAP"s more than 300 members represent a substantial
segment of the book publishing community and are responsible
for the publication of numerous prominent works concerning
health, sexuality, psychology, child rearing and human devel-
opment. It 1s AAP"s belief that the book publishing industry
must — and does — play a vital role In the production, dis-

semination and preservation of ideas and knowledge. AAP and



1ts members are committed to the belief that the free ex-
change of i1deas through publishing is the greatest service
the publishing industry can render society, and further that
the public®s access to such ideas in book form should not be
restricted.

Towards these goals, AAP and i1ts members have
diligently followed legal developments regarding publishing
generally and judicial and legislative events which may im-
plicate First Amendment rights in particular. The efforts of
Congress and state legislatures to protect children from
sexual abuse by outlawing child pornography have been viewed
by AAP with both iInterest and concern. AAP"s members of
course deplore the exploitation of children to support a
"kiddie porn'" industry and fully support legislative efforts
to curb such abuses. At the same time, they are deeply
troubled by statutory provisions which, in an effort to con-
trol child pornography, threaten to sweep within their grasp
a variety of serious works deserving of wide availability and
unrestricted dissemination.

This concern over the potential overbreadth of
child pornography- statutes led AAP to closely monitor the
enactment of, and the subsequent litigation concerning, New
York®s child pornography statute. As this Subcommittee 1is
aware, 1t was a prosecution under one section of that statute

<hat was reviewed by the Supreme Court iIn New York v. Ferber.



AAP participated as an amicus curiae iIn the Ferber
litigation, urging both the Supreme Court and the New .York
Court of Appeals constitutionally to limit the legislative
arsenal against child pornography to the prosecution of ()
persons who employ minors in the creation of kiddie porn, and
(@ persons who publish or otherwise disseminate depictions
of sexually explicit conduct by minors, provided the works
containing sue Il depictions are shown to be legally obscene.
It was, and remains, the book publishing community®s concern
that more wide-ranging efforts to control child pornography
— through penalties upon the dissemination of non-obscene
works containing portrayals of adolescent sexual behavior —
would eviscerate the significant societal benefits to be
derived from the availability of a variety of materials
concerning human sexuality and adolescent sexual development
without significantly enhancing the enforcement effort
against truly hard core pornography. We note that Congress,
in enacting the present child pornography Hlegislation,
apparently agreed with this sentiment. As the Senate
Committee on the Judiciary noted in 1977, "virtually all of
the materials that are normally considered child pornography
are obscene under the current standards . . . In comparison
with this blatant pornography, non-obscene materials that

depict children are very few and very inconsequential.”



AAP 1s of course aware that the Supreme Court 1iIn
Ferber upheld the constitutionality of New York"s statutory
scheme prohibiting the dissemination of materials depicting
specified sexual conduct by a minor even where the materials
are not legally obscene. In reaching its result, the Court
determined not to interfere unduly with legislative judgments
as to how best to proscribe the production of hard-core child
pornography and thereby avoid the perceived detrimental
impact upon children used as subjects of such pornographic
materials. As we discuss below, the Court®s opinions in
Ferber did recognize the potential that a statutory scheme
seeking to achieve such a result could improperly impinge
upon the dissemination of materials of a non-pornographic
nature which have serious literary,#artistic, scientific or
educational value. In responding to the Ferber decision with
any new legislative IiInitiatives, Congress must, we submit,
not merely address the problem of child abuse arising out of
pornographic depictions, but also must make provision for the
unfettered dissemination of non-pornographic, socially-useful
materials which may i1nvolve depictions of minors engaged in
otherwise forbidden sexual conduct.

AAP"s concp.n over the potential iImpact of amended
federal child pornography legislation on the creation and
distribution of important and responsible works is far from

hypothetical. At least two works of which AAP 1s aware



illustrate the problem. The first is a book entitled Show
Me!, published in translation by the distinguished St.
Martin®s Press in 1975. Show Me!, authored by a Swiss child
psychologist, was designed as a tool for parents to use in
discussing sex with their children. This it attempts to do
through explicit and realistic photographs and text. The
book, while highly controversial, has been praised by
educators and others as a valuable resource tool and has been
purchased and read by tens of thousands of families wishing
to approach the subject of sexuality in an open, frank and
uninhibited manner.

The second book, to be published by G. P. Putnam®"s
Sons in the coming months, similarly deals with a mother®s
efforts to educate her daughter about female sexuality, and
comprises both photographs and text.

Works such as the foregoing may be controversial,
but they are neither pornographic nor exploitive. That one
may agree or disagree with the ideas in, or manner of
communication adopted by, such works is not the point;
history teaches us that i1t is perilous to predict which ideas
will one day achieve wide acceptance. Unless we are prepared
to adopt the authoritarian view that controversial teaching
tools such as Show Me 1l have no place iIn our society,
provision must be made in the federal legislative scheme for

such works to exist and be freely available.



IT Congress i1s to consider, in.light of the Ferber
decision, eliminating the requirement from 8 2252 of the Act
that prohibited works must be '"obscene™ — a key feature both
in S.2788 and S.2856 — at a minimum, provision must be made
to exempt f“om the statute®s coverage depictions of sexual
conduct engaged in by minors that are contained In works that
have serious literary, artistic, scientific or educational
value. This approach finds support iIn the Ferber decision
itself.

Each of the four opinions in Ferber recognized that
the statute at issue iIn that case i1nvited unconstitutional
applications, because, broadly applied, it covers depictions
which do not threaten the harms sought to be prevented.
Justices Brennan and Marshall expressly stated that appli-
cation of such statutes 'to depictions of children that in
themselves do have serious literary, artistic, scientific or
medical value, would violate the First Amendment.” They
further opined that in the case of such depictions, the
argument of harm to the child resulting from the creation of

a "'‘permanent record" of his participation "lacks much of its

force.”™ Similarly, Justice Stevens recognized that "a

serious work of art, a documentary on behavioral problems, or
a medical or psychiatric teaching device, might include a

scene from one of these fTilms [proscribed by the statute]



and# when viewed as a whole iIn a proper setting, be entitled
to constitutional protection.”

Further support for appropriately limited statutory
language i1s found in the opinion of the New York Court of
Appeals issued on remand of the Ferber case from the Supreme
Court. In a concurring opinion joined by Judge Fuchsberg,
Judge Meyer stated that he would, 'as a matter of state
constitutional law, recognize an affirmative defense for
literary, scientific, educational, governmental or other
similar justification.” He further stated that iIn his view,
"without such a defense, the chilling effect. . _upon serious
depictions which do not actually threaten the harms addressed
by that statute will cause greate.;” harm to this state®"s in-
terest In free expression than is constitutionally permis-
sible."

Additional precedent for legislation containing
similar saving language may be found iIn several state
statutes, some of which were enacted in specific response to
the Ferber decision. While some of these provisions are, 1iIn
AAP"s judgment, constitutionally deficient, they nonetheless
reflect commendable attempts by various states to ameliorate
the problem addressed herein.

For example, a bill was recently passed in Alabama
to strengthen that state®s child pornography law "by making

certain v.hanges permitted by a recent United States Supreme



Court decision.” The statute prohibits knowing dissemination
or possession with intent to disseminate '"obscene matter'
containing a visual reproduction of a person under the age of
17 engaged in various enumerated acts. The statute defines
"obscene™ as follows:
(@ When used to describe any matter
that contains a visual reproduction of
breast nudity, such term means matter
that
1. Applying contemporary
local community standards, on
the whole, appeals to the
prurient interest; and
2. Is patently offensive; and
3. On the whole, lacks
serious literary, artistic,
politic*.1 or scientific value.
(b) When used to describe matter that
contains a visual reproduction of an
act of sado-masochistic abuse, sexual
intercourse, sexual excitement, mastur-
bation, genital nudity, or other sexual
conduct, such term means matter con-
taining such a visual reproduction

which reproduction itself lacks serious



literary, artistic, political or

scientific value.
Similar, although more narrcv, exceptions may be found iIn
statutes in other states.l1

AAP urges this Subcommittee, iIn its consideration

of possible amendments to the present law, not merely to
strike the obscenity requirement fr™m 8§ 2252, without more.
For if publishers are to be deprived of the protection
afforded by the present obscenity requirement -- which change
in law we do not concede to be either appropriate or
necessary — a meaningful substitute that will preserve the
opportunity to disseminate serious works otherwise falling
within the statute®s prohibitions must be devised. S.2856

makes a commendable effort to address the problem, 1in

1. Pennsylvania and South Dakota have statutes which except
from their reach "materials i1nvolving only nudity, 1f such
materials are made for and have a serious literary, artistic,
educational or scientific value.”" South Dakota Statutes 8§
22-22-25; Pennsylvania C.S.A. 8 6312(e). Likewise, the anti-
child abuse law in Michigan contains, in its definition of
"erotic nudity,” a requirement that the nudity be displayed
"in a manner which lacks primary literary, artistic, educa-
tional, political or scientific value and which the average
person applying contemporary community standards would find
appeals to prurient interests.'" Michigan C.L.A., 8 750.145c
(H(]- Still another state, Massachusetts, allows an affir-
mative defense iIn any prosecution under i1ts child pornography
law ""that such dissemination of any visual material that con-
tains a representation or reproduction of any posture or ex-
hibition iIn a state of nudity was produced, processed, pub-
lished, printed or manufactured for a bona fide scientific or
medical purpose, or for an educational or cultural purpose
for a bona fide school, museum or library. . .." Mass. Gen.
Laws, Ch. 272 § 29B.



providing that exhibition of the genitals or pubic area of a
minor falls outside of the statute If such exhibition has
literary, artistic, scientific or educational value. But we
submit that that language is i1nadequate.

For one thing, a showing of literary, artistic,
scientific or educational value should protect depictions of
"sexually explicit conduct” without regard to whether they
involve merely nudity (as S.2856 contemplates) or some other
conduct. From AAP"s perspective, 1If depictions of nudity may
be said to be justifiable and deserving of protection 1in
certain instances, then it is difficult to condemn depictions
of other types of sexual behavior that Tay equally be a part
of legitimate educational or other desirable works. The book
Show Mel, for example, contains several photographs which

arguably depict not merely nudity but sexual exploration in

the form of masturbation. |Is i1t logical to conclude that the
social value of Show Mei1 — 1ndeed, i1ts very ability to be
marketed — should turn on precisely the form of sexual

conduct depicted? We think not.

We further find Inadequate the apparent intention,
in S.2856, to apply the test of literary, artistic, scienti-
fic or educational value to individual depictions themselves,
as apart from the works as a whole. We are frankly at a loss
to understand how one would meaningfully determine whether a
particular depiction of nudity, or other sexual conduct,

standing alone, and outside of the context of the work of



which i1t 1s a part, has educational, scientific or other
value such that i1t would fall outside of the reach of the
statute. In a book with scores of pictures and accompanying
text, such as Show Mel, is the iIntention to view each
photograph for its ~>wn iIntrinsic worth? AAP submits that the
provision at, drafted is both vague and lacking in meaningful
protection for serious works containing non-pornographic
depictions. We recommend instead a test that would focus
upon whether the work iIn which the depictions appear, taken
as a whole, has serious literary, artistic, scientific or
educational value.

We finally find problems with the scienter test In
8§ 2252(a)(1) and (2), on the assumption that the term
"obscene" were stricken from the present language of (a)(1)
and (@)(2). The present: scienter requirement is meaningful
In requiring the knowing transport, shipment, or receipt of
any obscene visual or print medium, as defined. In the
absence of the term obscene, all that would be required would
be the knowing transport, shipment, or receipt of any visual
or print medium — a meaningless scienter standard. We
believe the statute, if amended to delete the obscenity
requirement, should make clear that i1t iIs the transport,
shipment, or receipt of materials with knowledge that such
materials contain depictions prohibited under the statute

that constitutes illegal activity.



gestions,

Were the Subcommittee to adopt the foregoing sug-
8§ 2252(a) might be amended to read as follows:
(@ Any person who -
(D) transports or ships iIn interstate
or foreign commerce, or mails any
visual or print medium, with knowledge
that -
(A) the producing of such visual
or print medium involves the use
of a minor engaging in sexually
explicit conduct; and
(B) such visual or print medium
depicts such conduct; and
(©) such visual or print medium,
taken as a whole, lacks literary,
artistic, scientific or educa-
tional value; or
(@ receives any visual or print
medium that has been transported or
shipped in iInterstate or foreign
commerce or mailed, with knowledge
that -
(A) the producing of such visual

or print medium involves the use



of a minor engaging in sexually
explicit conduct; and

(B) such visual or print medi®im
depicts such conduct; and

(© such visual or print medium,
taken as a whole, lacks literary,
artistic, scientific or educa-
tional value;

shall be punished as provided in subsection (b) of

this section.

We thank the Subcommittee for its consider-

ation of AAP"s views on this important legislative subject.
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JOHN WALSH PRESENTATION
JOINT HOUSE/SENATE JUDICIARY COMMITTEE MEETING
FEBRUARY 12, 1985

My name is John Walsh, 1 am an administration-appointed
special consultant to the National Center for Missing and
Exploited Children. I appreciate the opportunity to be here
today to address this special joint committee. There has
been a tremendous reception and overture from legislators,
from the Governor on down, to both houses of this
legislature to deal with much-needed legislation in Alaska.
That sometimes isn"t the case iIn other states, but | am
warmed and surprised and encouraged by the response and the
treatment 1"ve gotten so far in Alaska in my two days here.

My son was murdered in 1981, and after his murder, we tried
to become actively involved in doing something to prevent
the exploitation and what happened to my son. I1"ve
testified before the U.S. Congress nine times. I"ve
testified before 1 don"t know how many joint legislative
sessions of states. From here 1°m on my way to Alabama and
to Nevada to address a joint legislative session there.

I"ve met with 1 don"t know how many Governors as it relates
to this 1issue, and 1 always have had a difficult time
putting together statistics. I"m going to go over some
statistics for about five minutes to give you an idea and
an overview of the exploitation of America®s children and
how poor of a job we have done as adults, legislators,
individuals in the criminal justice system, an form of
government bodies in protecting our children.

When 1 researched the F.B.l. Uniform Crime Report in 1981 it
did not even keep statistics of crimes against children.
Crimes against adults were the main categories, and
homicides of children were lumped in with homicides of
adults. I then went to the Uniform Crime Reports of each
individual state, such as Alaska. Only one state mandated
that rapes, molestations, physical abuse, kidnappings,
non-custodial parental kidnappings, and homicides and deaths

of children be kept in separate statistics. That state was
Texas, the only state that thought enough of the crimes
against their children. I"ve been in this state, trying to

garner statistics of the exploitation of Alaska®"s children.
I"ve talked to individuals from the F.B.l., from your
exploited child units, from your law enforcement, both state
and local agencies, and have been unable to garner any
accurate statistics on what"s happening to Alaska“"s
children.

But 11l tell you what"s happening to America®s children.
In 1981, there were 1.8 million children reported missing in
this country, and 1.5 to 1.8 million every year since then.



The question has been how does this break down. It breaks
down into this: this was put together by a Senate
investigation in an oversight committee who was trying to
garner statistics. They didn"t get good cooperation from
cities or states, but this is the best that they could
manage. Of the 1.8 million missing children, about 20,000
to 50,000 of those children are suspected victims of foul
play. Their cases are not solved at the end of the year, no
one seems to know what®"s happened to those children.

On top of that, we have between 50,000 to high-end estimate
of 300,000 and now with recent investigations the feeling by
the F.B.l. and state authorities is the higher end is closer
to 300,000, of children that are victims of non-custodial
parental abduction. That*s an act of violence, an act of
vengeance, where the left-behind parent without custody
takes the child not in an act of love again, but an act of
vengeance from the left-behind parent. Runs around the
country, changing the identity of the child, hiding out,
registering them in schools, in many cases abusing the
children. I could go on and on about statistics of children
that have been murdered by their own non-custodial parents,
physically, sexually abused. We retrieved 22 children from
the roll-call of Adam. Most of those were non-custodial
parental abductions, and several of those children had been
horribly abused by their own parents. States have not
deemed those children important enough to legislate for
them. Many states do not even consider it a felony to run
within the state with your child and hide out within the
state. Some states even don"t even consider it a felony to
cross the state line.

On top of those non-custodial missing children, the
suspected victims of foul play. We do know that about
10,000 children are murdered each year in this country,
either by their own parents, by live-in relatives,
step-daddys, boyfriends, distraught mommys, pedophiles -
people who prefer sex with children, child pornographers,
people who use children in child prostitution, and mobile
and serial murderers, a recent phenomena which has escalated
from 1966 when there were about 600 women and children
murdered by mobile and serial murderers, to last year there
were over 5,000 women alone in this country murdered by
mobile and serial murderers. This state suffers from some
of those murderers coming up into here.

We also are still burying hundreds of unidentified dead
children in this country. We bury between 3,000 to 5,000
unidentified dead persons in this country every year, any
given year hundreds of those are children, because states
such as Alaska, even with the passage of the federal missing
children®s bill that we fought for and they made the movie
Adam a=out, created a special division for unidentified dead
in the National Crime Information Computer, and a special



division for missing children, Alaska does not mandate that
all your missing children be put into the NCIC. Those of
you that are parents, imagine the nightmare of your child
become missing, and because law enforcement did not put it
in the NCIC, never knowing that your child was buried in
Oregon or Washington or Nevada, and spending the rest of
your life and all the money ,ou can borrow searching for
that child and never knowing. You had a missing children®s
bill last year that was a pretty weak one. Most states have
mandated that there be no waiting period. You have a bill
before you now that would allow a waiting period. We
discussed the waiting period. Many states have passed and
abolished the arbitrary waiting period. Every report of a
missing child should be taken immediately by law
enforcement. We knew that they are understaffed,
underfunded, but no parent should be turned away to wait 24,
48, 72, whatever the arbitrary waiting period, and law
enforcement in many areas won"t tell you. The report should
be taken immediately, and entered into the NCIC. That at
least gives the parents a chance if they have fingerprints
or dental records of their child to get the body back. I
don"t think that"s too much to ask.

Of all those children that 1 talked about we roll into the
category of about a half million, the question keeps coming
up from legislators, what happened to the other million
missing children in the United States. They are arbitrarily
listed by the misnomer as runaways by law enforcement
agencies. In many cases those children are not runaways.
The first 17 of the 29 children that were murdered in
Atlanta were listed by the Atlanta police as runaways even
though some of the children were as young as 6 years old and
gifted students. John Wayne Gasey, a long-time convicted
child molester on parole from lowa killed 33 boys 1in
Chicago. One of those boys was the son of Sgt. Robert
Gilroy of the Chicago police. Because the boy was 15] years
old the Chicago police assumed he was a runaway and listed
him. Gilroy couldn®t convince his own peers in the Chicago
police department that his son wasn"t a runaway. He spent
two years and his life savings searching for the boy when
the boy"s body was buried four blocks from his home in
Gasey®"s basement - Gasey had picked him up on the way home.
No police agency has the arbitrary right to sign the death
warrant of your child by listing him as a runaway. We have
new statistics on the runaways. 80% - 85% of the children
that are listed by law enforcement and thrown away and
disregarded by this society and legislators were either
physically or sexually abused in the home. New startling
statistics are that 30% of runaways are throw-away children.
They often are children of a single parent family, usually a
welfare mother with smaller children, who says I can no
longer care for you because you are 12 years old now - you
have to leave. Or a drunken father, 1live-in boyfriend, or
someone who says "Out on the street.” Those children are



involuntary runaways, labeled as throw-aways. Imagine
particularly this lady right here. If your husband or
boyfriend threw you out on the streets of Anchorage tonight
without your credit cards, without your money with nowhere
to go, how do you think you"d fare on the streets? You
wouldn"t fare very well, but imagine being a 12 year old
girl, or 11 year old boy, or 13 year old boy being thrown
out in society. We have to change our attitudes towards
those runaways.

Those are some of the statistics on missing children. On
top of that, there is an estimated 1 million children
physically abused in the home each year. I have talked to

your law enforcement agencies here, and they have almost no
ability whatsoever to deal with physically abused. The
state and local authorities I1"ve talked to have, in your
small, understaffed exploited unit are working as many as 70
cases. I defy you to work on 70 bills in one day and get
anything done. They have told me they cannot even
investigate the physical abuse cases because they®"re dealing
and overloaded with the sexual abuse cases. So what happens
to that child when the social worker or that policeman
doesn"t get out there for upwards of 2 months, and 1 asked
them what the waiting period on some of the sexual assault
cases were. That child is abused and abused and winds up 1in
a morgue in Anchorage or Fairbanks or somewhere because you
haven"t been able to respond as a legislature to that
problem.

On top of the physically abused, the missing children, the
F.B.l1. statistics because of legislatures such as
California, Michigan, Florida which have mandated education
on the curriculums in schools, children are coming forward
in ever-increasing numbers reporting sexual abuse, physical
abuse at home. Between 1 million and 3 million sexually
molested in this country. I"ve only been in this state 2
days, and 1 have seen your newspapers full of it. Day-care
centers® sex abuses. The citizen of the year in 1970, the
boy scout leader who was just sentenced to 31 years in
prison for molesting 20 children in Homer, wherever that is.
The children that are brought up here like the man who
brought the little girl up here. You suffer the same fate
that some other states do such as Florida, my home state.
You get a lot of the trash from other parts of the country,
who come up here and think this is the wild west and they
can change their name and hide out in Alaska, and commit
crimes against your children and do whatever they want to do
in Alaska. I don"t think that should be the case. Florida
has to suffer through that, some sun-belt states have seen
that phenomenon, and you“re seeing that phenomenon here.

I think the statistics that I1°ve quoted are unacceptable,
they"re overwhelming. I don"t think anyone ever realized
the extent of the exploitation of America®s children. I



think that a society that can put a spacecraft on the moon,
and has the money that certain states do, including this
state, should do a better job of protecting its children. [
also learned in the last 3] years that the real battle is on
the state level. This country is comprised of 50 little
feudal kingdoms called states, and 1°ve often said that
Alaska might as well be Austria, Nevada might as well be
Switzerland, because the quality of children®s lives is
determined by the state legislature, and the quality of
children®s lives in some states is far superior to others.
You"ve done some excellent things for your children, you

have. I"ve looked at some of your laws that you"ve passed
in the past. In some areas you“"re 3 and 4 years behind
other states in meaningful legislation. I think in a way

that"s an advantage, because some states have passed bad
bills, poorly written bills, ineffective bills, bills with
no fiscal appropriations. I think you have the opportunity
to pass the Rolls Royce bills. This packet of legislation,
selected state legislation, has been comprised over the last
couple of years, by individuals in Washington, that we put
together - the American Bar, the National Association of
District Attorneys, Nova, different groups that have
compared model legislation in states and made
recommendations. And | want to talk about the areas here of
children®s legislation that could impact the future of your
state. And | say consider this: those of you who are
parents who love children have a vested interest. Those of
you who don*"t have children, and really aren"t concerned
with children, but won"t admit it publicly consider this:

80% of the convicted felons in federal prisons, by an F.B.I.

survey, were physically or sexually abused as children. 75%
of the violently mental ill in state institutions were
physically or sexually assaulted as children. IT you want

to deal with the problem now, you won"t have to pay later,
because the 12 year old on the streets of Anchorage tonight,
or the sexually or physically abused child in your schools
today may become the rapist murderer in Alaska®s future and
you"ll have to deal with that with a much larger
appropriation and much bigger cells. So there®s a way to
break the chain, and that"s by protecting children now, and
helping the victim, and stopping them from becoming the
future criminal.

There are 13 areas - Missing Children; The state of Florida,
New Jersey, Kentucky, numerous states have created missing
children®s clearinghouses, and missing and unidentified dead
clearinghouses. The state of Florida has an $87,000
appropriation. They have a 24 hour toll-free hotline that
any law enforcement agency or citizen can use to call the
missing children®s clearinghouse in Florida. By state
mandate they have a bulletin that they distribute to every
school listing pictures of missing children, every law
enforcement agency, every coroner throughout the state on a
monthly basis. They do prevention programs and train other



law enforcement agencies throughout the state of Florida,
and Florida, along with numerous other states, have
abolished the arbitrary waiting period and mandated that all
reports of missing children be put into the national crime
information computer immediately.

Sexual Abuse and Exploitation; Many states, 1including
Kentucky, have wonderful sexploitation units to deal with
the child as the victim. They®"re primarily comprised of a
social worker, someone from the court, possibly someone as a
guardian ad litum, someone from the district attorney"s
office, and someone from the law enforcement agency. They
get to the problem immediately, they give the child some
justice in the courtroom. They prepare the case, and they
get conviction. I was speaking to your two representatives
from your major law enforcements yesterday, and they said
that because they are so back-logged there are pedophiles
that have possibly as many as 20 suspected cases of sexual
abuse of children on the streets right now because they feel
they can"t even get to investigate those cases for a month.
So those people are walking around looking for new victims,
possibly your children, within the system right now because
of the inability of your exploitation units to deal with the
problem of sexual and physical abuse in the state of Alaska.

Criminal Codes; Too complicated to get into right here and
take up the time, but 1 give you this: criminal codes need
to be upgraded constantly. Some of your criminal codes are
excellent, some of them haven"t been looked at in 10 years
or so. You need to look at your criminal coder as it
relates to statute of limitations for crimes against
children, and penalties. You have some excellent penalties
for repeat offenders in this state. I just came back from a
big psychiatric convention where 20 psychologists and
psychiatrists admitted that they had used everything from
shock therapy to Deproprevara to try to treat the hard-core,
repeat, fixated pedophile, and they all agreed conclusively
that all they could recommend was 1incarceration or
separation of the individuals from children. They said we
have failed - they made the analogy - i1t°s difficult to take
a man that"s a heterosexual, or a woman, and try to treat
them for 5 or 6 years and convince them that they enjoy sex
with goats - that"s about the success that we"ve had with
hard-core pedophiles.

Child in the Courtroom; Videotaping of children®s
testimony. Lots of states have passed lousy videotaping
bills. The videotaping 1is primarily to spare the child the
trauma of being interviewed 16 and 17 times. We studied 20
sexual assault cases in 20 states. The average continuance
was 250 times. Some of these children don"t get to their
trial for 2 years. Some of them are interviewed 16, 17
times. You take the child after the assault, put them
behind a one-way mirror. You bring the defendant, the



defense counsel, the pediatrician, the social worker, the
assistant district attorney, whomever you want there to
witness 1it, and take the videotape of the child. Hold 1it,
let the child psychologically repair until the time of the
trial. We are not suggesting the videotaping be used in
lieu of the 6th amendment rights of the defendant of the
accused to confront the accuser. Videotaping is shown
during the trial so the jury can get an idea of what was in
the child"s mind when the assault was fresh. Children have
a hard time remembering what day it was, especially if
they"re 6 or 7, what the date was, and defense attorneys
treat children just as they do adults in the courtroom.

Now, what is the humane way to do it? Many states have
closed-circuit monitoring, live television monitoring. Yes.
the defendant should have the right to confront the accused.
The child is put in another room with a live, closed-circuit
monitor, and the defense is allowed tc cross-examine the
child. I make this analogy, and it was done by the Naeional
Association of District Attorneys. It happens we have only
one woman here. Say that you were raped. I cross-examined
you on the stand. We expect in the courtroom that | am
allowed to ask you any detail, the most intimate detail of
that sexual assault in a roomful of strangers. Imagine a 6
year old child. I defy any man to come up here and relate
to this room his most intimate sexual experience with his
wife or girlfriend, his last one, detail by detail. I doubt
if there"s a man in the room who could do it. We expect
children to do it in the courtroom. I think our treatment
of them is barbaric. Competency of the witness; federal
rules of evidence in any federal courtroom, criminal or
civil, presume that every witness 1is competent. You can be
a pathological Iliar and convicted murder and testify in a
trial in Alaska as long as you"re an adult. Do not leave it
up to these archaic laws allowing the judge, a judge who may
not have been to a continuing education seminar for 10 or 15
years, to qualify a child witness. Children should be
presumed competent. IT they want to testify, let the jury
=jecide whether they"re telling the truth or not. Many small
children may not be able to remember all the details, but
they have no point of reference to fantasize or 1imagine
sexual intercourse such as anal or oral intercourse.

Children are excellent witnesses when given the opportunity
to testify. You should not throw it out of the courtroom by
allowing a judge to qualify the competency of a child.

Protection of the Privacy of the Child Victim; 3 states have
prohibited by misdemeanor penalty the media, electronic or
print, from portraying or putting forward a picture or the
name of a woman or a child in a sexual assault. It has been
upheld in a 1975 Supreme Court decision, saying that states
have the right by legislature, and not a violation of the
lst amendment rights of the media, to prohibit the name or
picture of the sexual assault victim being used in the
media. It"s tough enough to get over sexual trauma, or



rape, without everyone 1in your neighborhood, at your job, 1in
your school knowing that you were raped by a motorcycle gang
and sodomized 27 tiirk-S. That"s not necessary that we
portray the names of the victims. It"s a simple law that
can be passed easily.

Education and Prevention; California has mandated $11
million for prevention and education in the state of
California. They have mandated that those pompous
principals and board of supervisors who say that it borders
too much on sex education, that psychologically approved
programs to teach your children how to resist molesters and
abductors are on the curriculum twice a year. I asked the
entire Florida legislature how many of you parents have told
your children the private parts of their body are sacred to
them alone, that they can resist molesters, if they are
molested they can tell you and you will do something about
it. Three quarters of the Florida legislature stood up and
said they had never told their children. I said, case 1in
point, it needs to be taught to all of Alaska®"s children.
Latchkey, poor, white, red, native, black, rich or poor all
need to know in a psychologically approved program how to
resist molesters. We had one of those pompous principals

who refused to use the program in south Florida. He had an
8 year old girl raped on the school grounds. They had to
remove her entire uterus. The parents sued them, the school

board settled for $4 million out of court. That man will be
regretting the rest of his life that he didn"t have a
program in that school to teach that little girl how to
resist molesters and abductors. It"s the obligation of the
state to teach your children how to protect themselves.

Schools; Lists of missing children should be sent to
schools on a monthly basis. In this state, you can"t get
into school unless you have proof of a small pox vaccine,
but known pedophiles can register strange or abducted Kkids,
or non-custodial parents can put their children in school as
easy as I'm talking to you right now without any
verification that those children belong to them.

Licensing and Criminal History; Many states have passed

background checks. You have some pretty wimpy, weak
background check bills before your legislature. Number one,
you passed a voluntary background check bill. I talked to
your law enforcement agencies. They said those agencies

that have requested background checks, because of the lack
of appropriation of funds and our inability to deal with it,
we can"t even process them for 6 months. So a child
molester has at least a 6 month jump on Alaska to molest
children before he®"s even checked. The states that have
passed them have mandated that school teachers, day care
center workers, Big Brothers, Boy Scout leaders, certain
child protection, day center workers, and the day care
center organizations and associations throughout the country



support this legislation because they would like to run
background checks, they don®"t want to be sued by employing a
molester. They mandate that the background check be taken

on a state and federal Ilevel. There 1is no fiscal
appropriation to it - the person applying for the job must
pay for the application. Question - 1is it a violation of

civil liberties? In every state, including Alaska, there
are at least 30 - 50, in some states 100 occupations that
are mandated to have background checks. You cannot be a
doctor, a lawyer, you cannot be a police officer, in 30 some
states you cannot be a hairdresser. You cannot be a groom.
In any state that has paramutuel betting in this country,

yc 1 cannot be a groom without a state and federal background
check - you cannot rub down a horse. But in Alaska you can
be a convicted child murderer or child molester and teach
school or run a day care center. It"s food for thought.

Most of the people who work with children are not into
molesting children, but many people gravitate to it.

Florida had 300 sexual assaults of children by teachers -
the first state to keep statistics. 37 of those teachers
were convicted felons. One of them was a child murderer who
was put on parole from Illinois after 11 years, 3 of them
were child pornographers who set up a child pornography

ring. Since Florida passed the background checks of
teachers, sexual assaults of children have been reduced by
500%. Florida and other states have sent a message: if

you"re a convicted child molester, don"t come into my state.
Where do they go? Maybe to Alaska, | don"t know.

Training for Youth System, Social Services and Criminal
Justice Professionals; I and many people believe that the
real key to this whole issue is prevention awareness
training. We need to train your District Attorneys. [
spoke to your District Attorneys 1in Anchorage. They are so
overworked, wish they were able to be trained in sexual
assaults and physical abuse cases, wish they could get more
convictions, wish that they had the benefit of outside
expertise. That needs to be mandated. Law enforcement
needs continual training. Law enforcement will readily
admit, and candidly admit, that they know very little about
dealing with the child victim in the courtroom. That needs
to be mandated and monies need to be spent as a relation to
that.

Treatment and Rehabilitation cf the Child Victim; Most
states, of course, pay for rehabilitation or psychological
counseling of the convicted perpetrator. Many states have
allocated that the perpetrator reimburse the child,

reimburse the victim, pay for the psychological counseling.
Parents spend upwards of tens of thousands of dollars to try
to treat their children out of their own pockets for
psychological counseling.



Court-Appointed Special Advocates; That may be the only
help of the child until we do change the system. In some
states it has to be an attorney, in other states it"s a
gualified individual who is appointed by the court to
liaison between the social worker, who may not know what
they"re doing, or be suffering from burn-out because they"re
handling 75 cases, between the law enforcement officer who"s
frustrated and wants to choke the D.A., or doesn"t show up
for 2 hearings, the D.A. who says | just got out of law
school and I"ve got 45 cases and | want to plea-bargain this
one. The parents are saying, "The child wants justice, we
want to prosecute.” That court-appointed special advocate
acts for liaison in the system and gives that child some
odds in our unfair criminal justice system. And they"re are
federal funds that will match what you allocate in this
state for court-appointed special advocates programs, and
for background checks of day care center workers - there are
matching federal funds for that.

Parental Kidnapping; it needs to be a felony intra-state
because some parents know that once they cross the state
line they can be pursued by the F.B.lI. as a felony, but they
can stay within the borders of certain states and hide oat,
and that, parent has no recourse. I don"t know how many
destroyed, heartbroken parents 1 talked to in the two days |1
was here, that are victims of non-custodial parental
abduction that the law enforcement agencies are so
overworked that will even barely talk to them.

Child Pornography and Child Prostitution; Those statutes
need to be upgraded. Don*"t get caught in the bind of
lumping child pornography with adult pornography - it"s
apples and oranges. Children are not allowed by federal
statutes or any state statutes to be used in child
pornography. You need to look at some of your statutes as
it relates to commercial distribution. Many pedophiles
never sell the child pornography. They"re collectors and
they exchange it without any exchange. Many that we have
caught have kept diaries, and Polaroid pictures. The man
who was just caught in Rhode Island with the little boy who
happened to be in the NCIC, and we got back, was a long-time
collector of child pornography. In certain states you can"t
prosecute pedophiles for just commercial distribution. In
certain states they don"t allow you to prosecute because you
can*t determine the age of the child. In many states they
have passed rules where experts are allowed to testified in
the trial, determining the age of the child - that it is
12-year-old boy that may look like he"s 16. It is a
l4-year-old girl that looks like she®s 18, by expert
testimony, and you can get some of the child pornographers.
Child prostitution statutes are complicated. There"s a
whole 3-page section in this book telling you how to upgrade
your child prostitution statutes.



Those are some of the areas of protection that you need to
do for Alaska"s children. I think you have a good
opportunity here to leave a lasting monument to your
children. I know that I°ve heard a lot of rhetoric here
about the children of Alaska being the future, or oil being
the future. I really think the children of Alaska are the
future, because without those well-intended, well brought up
children, we won"t have an oil future, or a mining future,
or whatever. I don*"t live in this state, | don"t vote 1in
this state, my children won"t be raised in this state, but
your children will. I believe that what 1 have learned is
that law is permanent. You can impact the future of Alaska
by what you pass this session. You can force agencies that
don*"t want to respond to the problem of child molestation,
abduction, missing children, to respond. And you can
empower and give money to agencies that want to, that need
just a few more dollars, just need a little bit of
direction. I think you can tip the scales for your children
in Alaska. "Il be glad to work with you, I1"ve come back
into many states to testify, we have a full-time legislative
person at the National Center for Missing and Exploited
Children by the name of Janet Kossett. We review bills from
every state. We say what you"ve left out. We tell you what
we think you should put in. We tell you what wording you
need to do. It"s a bi-partisan issue - this is wonderful to
see people of both parties, both houses, here thinking about
this. Children®s legislation traditionally moves very
slowly through legislatures, because there are $150,000 a
year paid oil lobbyists cranking you up to get the bills
out. People say, well it"s in somebody else®s committee. [
would hope because of your concern and your overture that
you would monitor these bills and see they don"t get caught
in that long, tedious process of getting something onto the
floor. And | think there®"s a tremendous amount of community
awareness and support from the people I1"ve met in the state
of Alaska who"ve said we want to see some changes. And |
know you"re ready to make the changes, and | just look
forward to working with you, and | appreciate the time you
gave me today.
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The National Center for Missing and Exploited Children

Some people take children for granted . . .

Children are our most precious resource. But we often do not treat them as though
they were important people. Our efforts to prevent crimes against children and to
protect the child victim of abduction or exploitation have not kept pace with the in-
creasing vulnerability of our youngest citizens. Although America is the most techno-
logically advanced society in the world, in many ways we have failed to appreciate and
understand the true nature of child victimization. The tragic experience of the child
victim in our criminal justice system is evidence of the need to update and improve the
laws that protect children.

... Othersjust take them!

Each year hundreds of thousands of children disappear and, while many return home
safely, thousands are exposed to serious danger, exploitation, and even death. These
missing children come out every part of American life, yet they have one thing in
common: They are all in danger! The criminal and sexual exploitation of children is a
growing epidemic confronting families, communities, and the agencies of our youth
services and criminal justice system.

Now, a nationwide effort to protect children . . .

Shocked by the grim tales of missing and exploited children, Americans from all walks
of life arc de uunding that action be taken. The National Center for Missing and Ex-
ploited Children was established to initiate a nationwide effort to protect children and
to provide direct assistance in handling cases of child molestation, child pornography,
and child prostitution. The Center is a nonprofit corporation chartered for the pur-
pose of operating a national resource and technical center to deal with the issues of
missing and exploited children.

The Center employs a select group of former criminal justice system and youth
services professionals who have worked on the state and local level around the country
and who have broad expertise in handling cases of child victimization. Initial funding
for the Center came from the Office of Juvenile Justice and Delinquency Prevention at
the United States Department of Justice, which is the federal agency responsible for
administering the missing and exploited children's program.

In addition, because of the nationwide demand that effective action be taken to
protect our children, the Congress of the United States mandated by law (hat such a
National Center exist.

Toll-Free Hotline

The Center maintains a toll-free telephone number for those who have information
that could lead to the location and recovery of a missing child. Because these calls can
Iiteraly be a matter of life or death, we ask that the Hotline number be used by those
individuals who have this critical information. If you know the location of a missing
child, please call this number:

1-80-813-5/8

continued on inside of hack cover



Selected
State Legislation

A Guide for Effective
State Laws to Protect Children

January 1985

National Center for Missing 8t Exploited Children



The resources to print this guide were generously provided
by people who care about children: Commtron Corporation
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Prepared under Cooperative Agreement #84-JS-AX-K016 from the Ottice
of Juvenile Justice and Delinquency Prevention, Office of Justice Assis-
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Foreword

Each year in this country hundreds of thousands of children disappear, and thousands
more become the victims of criminal and sexual exploitation. Our efforts to prevent
crimes against children and to treat cases of child victimization have not been ade-
quate to assure the safety and protection of all children.

There has been an urgent demand from all walks of American life that initiatives
be undertaken to address the problem of missing and exploited children. Effective
legislation a. the state level will have a dramatic impact on our society's ability to
prevent crimes against children and to deal with the child victim of abduction or ex-
ploitation.

Is Your State Legislation Adequate?

The professionals who deal with cases of missing and exploited children have learned
that it is critical that methods for dealing with child victimization be updated and
improved. New programs are desperately needed to educate children and their fami-
lies on prevention techniques. We have made good progress, but in every state we can
do more to protect our children.

Some states have passed laws to meet the growing need for comprehensive legis-
lation to address the issue of child victimization. Some state codes, however, remain
seriously deficient in provisions protecting children. There is a critical need for state
and local agencies to share information about the most effective and innovative child
protection programs, many of which were made law in 1984.

By comparing the examples of legislation in this book with your own state code,
you will be able to see where your statutes may need improvement. Each state, how-
ever, has its own systems for criminal, youth, and social services. Users of this selec-
tion should recognize that existing legislation serves a particular jurisdiction and that
the examples and model legislation must be modified to meet each state’s special
needs.

The National Center for Missing and Exploited Children

The National Center for Missing and Exploited Children, in cooperative agreement
with the U.S. Department of Justice, was chartered as a clearinghouse of information
and assistance on the issues of missing children and the criminal and sexual exploita-
tion of children. The Center’s staff is made up of professionals and experts trained in
the treatment of missing and exploited children.

The Center has received thousands of letters and calls front governors. legisla-
tors, concerned organizations, and citizens requesting information about legislative
measures that can be taken to protect our children. To develop this legislation pack-
age, the Center obtained copies of the existing effective state legislation and then ana-
lyzed and summarized it. In instances where there is no legislation addressing a cer-
tain child protection issue, this package includes basic principles or models for
guidance.



The professionals who screened and analyzed this legislation constitute a multi-
disciplinary team of attorneys, prosecutors, youth service providers, child advocates,
law-enforcement officers, and others interested in the welfare and protection of
children.

The Purpose of This Selection of State Legislation

This information package is designed to highlight some of the most effective state laws
that concern child victimization. It is a resource intended for use by state legislators,
governors, and state officials as well as all citizens concerned about protecting
children.

This legislation package is not comprehensive. For example, it does not include
any statistical data, nor does it cover all child protection issues or all existing state
legislation in these areas. Rather, it contains a sampling of varied legislation from a
number of states around the country. The samples chosen demonstrate how the com-
plex issues of missing and exploited children are treated most effectively in each state.

How You Can Contribute

The National Center for Missing and Exploited Children will be expanding this legis-
lation package as more information becomes available. We urge you to submit any
information you may have about child protection issues and actions. Even if only a
small part of the legislation seems new or worthwhile, please send it to the Center. We
intend to act as a central resource in this area and would greatly appreciate any and all
contributions.



A Message to the Citizen

There are a number of different ways in which you can be instrumental in effecting
new laws in your state. The most common approach is to contact your state represen-
tatives or state senators and explain what provisions you feel are needed. Give them a
copy of this selection of state laws. If they support the concepts in the laws, they will
introduce a bill in your state legislature.

A second approach is to contact your governor, who can, in many instances,
initiate legislation. Even when your state representative is introducing a bill, it is help-
ful to secure the backing of the governor. Remember, the governor is definitely in a
position to influence legislation.

No matter which approach you take, though, it is wise to solicit the support of
community organizations and local interest groups. You may want to organize a meet-
ing between your state representatives and senators and those individuals and organi-
zations that are working for the safety and protection of children.

Getting a bill through the state legislature is not a mystery. A few general rules
apply. You should contact elected representatives from both sides of the legislature if
your state has a two-part legislature. It is also wise to contact members of both parties:
Laws to protect children should transcend party affiliation. In addition, bills that arc
cosponsored and have bipartisan support are the most likely to succeed.

Finally, you should make an effort to track the bill throughout the legislative
process. Citizens can attend hearings, assess the bill’s problems, and lobby for its
passage by contacting state representatives who scent undecided about the issue. Fur-
thermore, some states have provisions that allow citizens to comment directly on pend-
ing bills.

vi
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1 Missing Children

The problem of missing children is one of the most pressing concerns in our country
today. While no one is sure of the exact numbers, it is estimated that at least 1,500,000
children are missing from their homes each year, many of whom end up abused or
even victims of homicide.

The U.S. Congress highlighted this problem and took important steps to resolve
it by passing the Missing Children Act in 1982 and, later, the Missing Children Assis-
tance Act in 1984. Establishment of the National Center for Missing and Exploited
Children is another example of the federal government's commitment to solving the
problem of missing and exploited children.

Much more can be done on the state level, however. Comprehensive state legisla-
tion is critically needed to address the particular needs of missing and exploited chil-
dren and to help solve problems that are unique to the state level.

State Boards and Clearinghouses

Several states have enacted important legislation to address the problem of missing
and criminally or sexually exploited children. Such legislation includes creating a state
board or commission with a variety of responsibilities, or establishing a clearinghouse
or central registry for the state.

Kentucky The State of Kentucky (1984, H.B. 486) recently enacted comprehensive
legislation addressing the problem of missing and exploited children in the state. The
Kentucky statute creates a special state child abuse and exploitation prevention board
within the office of the attorney general that does the following:

1. Coordinates and exchanges information on prevention programs.

2. Provides educational and public information seminars on prevention of child
sexual abuse and exploitation.

3. Encourages the development of community prevention programs.

4. Recommends to the governor and the state assembly changes in state pro-
grams and policies that will reduce the problem of child sexual abuse and
exploitation.

5. Provides prevention services to children and parents or guardians.

6. Authorizes atrust fund as a resource for a private nonprofit or public organi-
zation to develop or operate a prevention program.

7. Funds local task forces.

One of the most important provisions of the Kentucky statute is the creation of a
state clearinghouse on missing children. Kentucky established a Kentucky Missing
Child Information Center that serves as a central repository, or clearinghouse, of in-
formation about Kentucky children believed to be missing and children from other
states believed to be located in Kentucky. The Missing Child Information Center is
required to issue flyers with descriptive information about these children. And, a very
important provision of this law is that within 24 hours after completing a missing chil-



dren report, the local law-enforcement agency is required to send the report to the
Kentucky Missing Child Information Center and. from there, to the National Crime
Information Center computer at the FBI.

The provisions of the Kentucky legislation on this state board appear on pages
4-7.

New Jersey Like Kentucky, the State of New Jersey (1984, Com. Sub. A. 1121, 1647)
recently established a State Commission on Missing Persons. This Commission is
mandated to provide state action plans and guidance for future legislation to address
the problem of missing and exploited children. The New Jersey statute also establishes
a Missing Persons Unit in the Department of Law and Public Safety, which do " the
following:

1. Coordinates, files, and investigates all missing children cases in the state and
creates a central office on missing children.

2. Collects and maintains data on missing children and unidentified bodies in
New Jersey and throughout the United States.

3. Coordinates with other states and with the federal government in !r.«estigal-
ing cases of missing children and unidentified bodies.

4. Provides special training to law-enforcement officers and medical examiners
to help them handle cases of missing children and unidentified todies.

Illinois  The State of Illinois (1984, S.B. 1655) has also passed comprehensive legisla-
tion addressing the problem of missing and exploited children. The Illinois legislation
established local units that do the following:

1. Establish a data system to collect and disseminate information that can assist
agencies in recovering missing children.

2. Require law-enforcement agencies to furnish to the Department of Law En-
forcement any information relating to sex crimes in their areas,

3. Set up education and prevention programs and provide prevention guidelines
for children.

Florida, Kansas, and Minnesota Both Florida (§937.033) and Kansas (1984, S.B. 803)
have established clearinghouses that allow parents to report cases of missing children to
a central file. Florida has created a Missing Children Information Clearinghouse within
the Department of Law Enforcement. The clearinghouse is a centralized file of informa-
tion on missing children that allows any parent, guardian, or legal custodian to submit a
missing children report. It requires all state and local law-enforcement agencies to sub-
mit a missing children report to the clearinghouse—information which is then transmit-
ted to the National Crime Information Center of the FBI. Florida has also set up a
statewide 1-800 telephone line to receive reports on missing children.

The clearinghouse maintained by the State of Kansas allows for the comparison of
reports of unidentified deceased persons with reports of missing children. In addition,
the Kansas statute mandates that any law-enforcement agency that fails to make reports
of missing children is liable to pay a civil penalty.

The State of Minnesota (1984. H.F. 1428) has placed the responsibility upon
the Commissioner of Public Safety to perform a variety of services, including the
following:

1. Compiling annual statistics on the number of missing children.

2. Developing recommendations for better reporting and use of computer sys-
tems.

3. Providing the necessary equipment for the use of the National Crime Informa-
tion Center by all local law-enforcement agencies.



Unidentified Deceased Persons

In addition to clearinghouses, there is a great need for state legislation to address the
problem of unidentified deceased person*. These are people, many of whom are chi',
dren. who are buried nameless in “John Doe" or "Jane Doe" graves each year.

The Missing Children Act, mentioned above, provides for a nationwide system
to identify deceased persons. As a result, the FBI established an extremely sophisti-
cated Itd comprehensive tracking system both for missing persons and for the uni-
dentified dead. The section of the FBI that houses this operation is called the National
Crime Information Center (NCIC). Each year the Center locates thousands of missing
children and has also begun to identify deceased individuals who were buried as un-
knowns. It is critical that the federal systems have the support of each state.

Several states have enacted legislation to set up a centralized file of information
crucial to identifying missing and deceased persons. The state file operates on the
same principle as the National Crime Information Center computer. The reason for
having such a file at the state level, however, is to ensure that all state and local agen-
cies participate in this important program. The National Crime Information Center is
an excellent resource, but states and communities must be required to use it, by state
legislative mandate.

California (811113, 11114). Michigan (1980, i.B. 961), and Georgia (Act 980)
provide that dental records and other descriptive information on missing children be
collected at the state level. In addition, the medical examiners and coroners in those
states are required to report descriptive information concerning deceased persons who
remain unidentified. This information is then correlated with the missing children
information. State law, in addition, should require that this information be forwarded
to the NCIC national files on missing or deceased individuals.

Eliminating Waiting Periods

A continuing problem with missing children cases is that official action is sometimes
delayed because of 24-, 48-, or 72-hour waiting periods before an investigation is un-
dertaken. As a result, precious hours are lost—often the most important hours in the
investigation. Because of the critical nature of the first few hours of an investigation,
some states, such as lowa (1984, S.F. 517) and Kentucky (1984, H.B. 486), require
prompt reporting and investigating procedures. Following is an excerpt from the lowa
legislation:

See. 3. Report on a Missing Person

1. A law enforcement agency in which a complaint of a missing person
has been filed shall prepare, as soon as practicable, a report on a missing
person. That report shall include, but is not limited to, the following:

a. All information contained in the complaint on a missing person.

b. All information or evidence gathered by a preliminary investigation, if
one was made.

c. A statement, by the law enforcement officer in charge, setting forth
that officer's assessment of the case based upon all evidence and information
received.

d. An explanation of the next steps to be taken by the law enforcement
agency filing the report.

Sec. 4. Dissemination of Report. Upon completion of the report, a copy
of the report shall be forwarded to:

1. All law enforcement agencies having jurisdiction of the location in
which the missing person lives or was last seen.

2. All law enforcement agencies considered to be potentially involved by
the law enforcement agency filing the report.

3. All law enforcement agencies which the complainant requests the re-
port to be sent to, if the request is reasonable in light of the information
contained in the report.



4. Any law enforcement agency requesting a copy of the missing person
-eport.

Requiring Data Entry into the National Computer

Nationwide surveys indicate that not all law-enforcement agencies regularly relay de-
scriptive information about missing children to the appropriate state agency or enter it
into the National Crime Information Center (NCIC) computer operated by the FBI.
Such data entry into the NCIC computer is critical to ensure an effective nationwide
distribution of information on a missing child and to compare missing children data
with the records of the unidentified dead.

Both Texas (1983, H.B. 2333) and Minnesota (1984, H.F. 1428) have mandated
that appropriate information about missing persons be shared promptly with the FBI
National Crime Information Center computer. Minnesota requires that law-enforce-
ment agencies, after a preliminary investigation, immediately enter descriptive infor-
mation on missing children into the NCIC computer and also requires prompt notifi-
cation to NCIC when the child is located. Following is an excerpt from the Minnesota
legislation:

Sec. 3. ]299C.53]

Subdivision 1. Upon receiving a report of a ch'ld believed lo be missing, a
law enforcement agency shall conduct a preliminary investigation to deter-
mine whether the child is missing. If the child is determined to be missing,
the agency shall immediately enter identifying and descriptive information
about the child through the CJIS into the NCIC computer. Law enforcement
agencies having direct access to the CJIS and the NCIC computer shall enter
and retrieve the data directly and shall cooperate in the entry and retrieval of
data on behalf of law enforcement agencies which do not have direct access
to the systems.

Subd. 2. Immediately after a missing child is located, the law enforce-
ment agency which located or returned the missing child shall notify the law
enforcement agency having jurisdiction over the investigation, and that
agency shall cancel the entry from the NCIC computer.

The Texas legislation also requires that every law-enforcement agency provide to
the FBI any information that would assist in locating and identifying missing children.

Kentucky Legislation

Following arc sections of the Kentucky legislation referred to in the text.

(H.B. 486)

ACT relating to sexually abused, missing and exploited children, includ-
ing those persons who commit offenses relating thereto.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1'A NEW SECTION OF KRS CHAPTER 15 IS CREATED
TO READ AS FOLLOWS:

(1) As used in Section | through 9 of this Act:

(a) "Child" means a person under eighteen (18) years of age:

(b) "Child sexual abuse and exploitation" means harm to a child’s health
or welfare by any person, responsible or not for the child's health or welfare,
which harm occurs or is threatened through nonaccidcntal sexual contact
which includes violations of KRS 510.040 to 510.150, 530.020, 530.070,
531.310, 531.320 and 531.370;

(c) "Local task force” means an organization which meets the criteria de-
scribed in Section 9 of this Act;

(d) “State board" means the state child sexual abuse and exploitation
prevention board created in Section 3 of this Act;



(e) "Prevention program" means asystem of direct provision of child sex-
ual abuse and exploitation prevention services to a child, parent, or guard-
ian, but shall not include research programs related to prevention of child
sexual abuse and exploitation; and

(f) "Trust fund" means the child victims’ trust fund established in the
office of the state treasurer.

SECTION 2. A NEW SECTION OF KRS CHAPTER 15 IS CREATED
TO READ AS FOLLOWS:

(1) The state child sexual abuse and exploitation prevention board is cre-
ated as an autonomous agency within the office of the attorney general.

(2) The state board may appoint an executive director of the state board
to exercise the powers and earn’ out the duties of the state board.

SECTION 3. A NEW SECTION OF KRS CHAPTER 15 IS CREATED
TO READ AS FOLLOWS:

(1) The state board shall be composed of the following members:

(a) The secretary of the human resources cabinet, the secretary of finance
and administration cabinet, the superintendent of public instruction, the
commissioner of the state police, and the attorney general, or designees au-
thorized to speak on their behalf: and

(b) Ten (10) public members appointed by the governor. It is recom-
mended that, as a group, the public members shall demonstrate knowledge
in the area of child sexual abuse and exploitation prevention; shall be repre-
sentative of the demographic composition of this state, ,.nd, to the extent
practicable, shall be representative of all the following categories: parents,
school administrators, law enforcement, the religious community, the legal
community, the medical community, professional providers of child sexual
abuse and exploitation prevention services, and volunteers in child sexual
abuse and exploitation prevention sendees

(2) The term of each public member shall be three (3) years, except that
of the public members first appointed, three (3) shall sen'e for three (3)
years, three (3) for two (2) years, and four (4) for one (1) year. A public
member shall not serve more than two (2) consecutive terms whether partial
or full. A vacancy shall be filled for the balance of the unexpired term in the
same manner as the original appointment.

(3) The attorney general shall sen’e as chairman or designate a chairper-
son of the state board in which case the chairperson shall serve in that posi-
tion at the pleasure of the attorney general. The state board may elect other
officers and committees as it considers appropriate.

(4) There shall be no per diem compensation; however, the schedule for
reimbursement of expenses for the public members of the state board shall
be the same as for state employes. The reimbursement, executive director
and staff salaries, and all actual and necessary operating expenses of the
state board shall be paid from the trust fund, pursuant to an authorization
as provided in Section 8 of this Act.

SECTION 4. A NEW SECTION OF KRS CHAPTER 15 IS CREATED
TO READ AS FOLLOWS:

(1) The business which the state performs shall be conducted at a public
meeting of the state board held in compliance with the open meetings act.

(2) A writing prepared, owned, used, in the possession of. or retained by
the state board of the performance in an official function shall be made
available to the public in compliance with the open records act.

SECTION 5. A NEW SECTION OF KRS CHAPTER 15 IS CREATED
TO READ AS FOLLOWS:

(1) The state board shall do all of the following:

(a) Meet not less than twice annually at the call of the chairperson:

(b) One (1) year after the original appointment of the state board, and
biennially thereafter, develop a state plan for the distribution of funds from
the trust fund. In developing the plan, the state board shall review already
existing prevention programs. The plan shall assure that an equal opportu-
nity exists for establishment of prevention programs and receipt of trust
fund money among all geographic areas in this state. The plan shall be
transmitted to the clerk of the house of representatives, to the clerk of the
senate, and to the governor;



(c) Provide for the coordination and exchange of information on the es-
tablishment and maintenance of prevention programs:

(d) Develop and publicize criteria for the receipt of trust fund money by
eligible local task forces and eligible prevention programs:

(e) Review, approve, and monitor the expenditure of trust fund money by
local task forces and prevention programs;

(f) Provide statewide educational and public informational seminars for
the purpose of developing appropriate public awa-eness regarding the pre-
vention of child sexual abuse and exploitation; encourage professional per-
sons and groups to recognize and deal with prevention of child sexual abuse
and exploitation: encourage and coordinate the development of local task
forces; make information about the prevention of child sexual abuse and
exploration available to the public and organizations and agencies which
deal with problems of child sexual abuse and exploitation: and encourage
the development of community prevention programs; and

(g) Establish a procedure for an annual, internal evaluation of the func-
tions. responsibilities, and performance of the state board. In a year in
which the biennial state plan is prepared, the evaluation shall be coordi-
nated with the preparation of the state plan.

2) The state board may enter into contracts with public or private agen-
cit- to iulfdl the requirements of this section. The state board shall utilize
existing st.te resources and staff of participating departments whenever
practicable.

SECTION 6. A NEW SECTION OF KRS CHAPTER 15 IS CREATED
TO RL 'D .tS FOLLOWS:

The state board may recommend to the governor and the general assembly
changes in state programs, statutes, policies, budgets, and standards which
will reduce the problem of child sexual abuse and exploitation, improve co-
ordination among state agencies that provide prevention services and im-
prove the condition of children and parents or guardians who are in need of
prevention program services.

SECTION 7. A NEW SECTION OF KRS CHAPTER 15 IS CREATED
TO READ AS FOLLOWS:

The stale board may accept federal funds granted by the Congress or exec-
utive order for the purposes of this Act as well as gifts and donations from
individuals, private organizations, or foundations. All funds received in the
manner described in this section shall be transmitted to the state treasurer
for deposit in the trust fund, and shall be made available for expenditure as
appropriated by the general assembly.

SECTION 8. A NEW SECTION OF KRS CHAPTER 15 IS CREATED
TO READ AS FOLLOWS:

(1) The state board may authorize the disbursement of available money
from the trust fund, upon legislative appropriations, for exclusively the fol-
lowing purposes, which are listed in the order of preference for expenditure:

(a) To fund a private nonprofit or public organization in the development
or operation of a prevention program if at least all of the following conditions
are met:

1. The appropriate local task force has reviewed and approved the pro-
gram. This subparagraph does not apply if a local task force does not exis*
for the geographic area to be served by the program;

2. The organization demonstrates an ability to match through money fifty
percent (50%) of the amount of any trust fund money received;

3. The organization demonstrates a willingness and ability to provide pro-
gram models and consultation to organizations and communities regarding
program development and maintenance; and

4. Other conditions that the state board may deem appropriate.

(b) To fund local task forces; and

(c) To fund the state board created in Section 2 of this Act for the actual
and necessary operating expenses that the board incurs in performing its
duties.

(2) Authorizations for disbursement of trust fund money under subsec-
tion (I)(c) of this section shall be kept at a minimum in furtherance of the
primary purpose of the trust fund which is to disburse money under subsec-



tions (I)(a) and (b) of this section to encourage the direct provision of ser-
vices to prevent child abuse and exploitation.

SECTION 9. A NEW SECTION OF KRS CHAPTER 15 IS CREATED
TO READ AS FOLLOWS:

In making grants to a local task force, the state board shall consider the
degree to which the local task force meets the following criteria:

(1) Has as its primary purpose the development and facilitation of a col-
laborative community prevention program in a specific geographical area.
The prevention program shall utilize trained volunteers and existing com-
munity resources wherever practicable;

(2) Is comprised of local law enforcement and social services representa-
tives and does not exclude any organization or person that the state boara
deems necessary;

(3) Demonstrates a willingness and ability to provide prevention program
models and consultation to organizations and communities regarding pre-
vention program development and maintenance;

(4) Demonstrates an ability to match through money fifty percent (50%)
of the amount of any trust fund money received. The amount and types of in-
kind services are subject to the approval of the state board; and

(5) Other criteria that the state board deems appropriate.

SECTION 11. A NEW SECTION OF KRS CHAPTER 17 IS CREATED
TO READ AS FOLLOWS:

(1) The justice cabinet shall establish within the cabinet a "Kentucky
Missing Child Information Center,” which shall serve as a central repository
of and clearinghouse for information about Kentucky children believed to be
missing and children from other states believed to be missing in Kentucky.

(2) The cabinet shall provide the missing child information center with
computer equipment and a computer program which shall list and be capa-
ble of immediately retrieving the name and complete description of any
missing Kentucky child referred to in subsection (1) of this section.

(3) The cabinet shall design the computer program so as to accept and
generate complete information on a missing child, which information shall
be retrievable by the child's name and date of birth, social security number,
fingerprint classification, any number of physical descriptions, including
hair and eye color and body marks, and known associates and locations.

(4) Only law enforcement agencies shall be authorized to order missing
child information entered into or retrieved from the missing child informa-
tion center computer, except that a parent or guardian may order from the
state police information on his or her child to be entered or retrieved when
another law enforcement agency has refused to enter or retrieve such missing
child information.

(5) The cabinet, through the Kentucky missing child information center,
shall regularly issue flyers containing physical and situational descriptions of
missing children when requested by a law enforcement agency or when de-
termined by the cabinet.

(6) For purposes of this Act, child shall mean any person under eighteen
(18) years of age or any person certified or known to be mentally incompetent
or disabled.

(7) A complete written report shall be issued annually by the cabinet,
which report shall include statistical information on the numbers of missing
children entered on the computer and located and recommendations for
more accurate and timely reports and better usage of the computer.

(8) The cabinet may issue regulations in conformance with this section
which provide for the orderly receipt of missing child information and re-
quests for retrieval of missing child information.

(9) The Kentucky state police and each city, county, and urban county
police department and each sheriff's office shall fingerprint children without
charge on forms provided by the cabinet. The completed finge print forms
shall be delivered to the child’s parent or guardian and no copy of the finger-
print form shall be retained by the police department or sheriff's office.



SECTION 12. A NEW SECTION OF KRS CHAPTER 17 IS CREATED
TO READ AS FOLLOWS:

(1) Upon notification by a parent or guardian that a child is missing, the
law enforcement agency receiving notification shall immediately complete a
missing person's report in a form prescribed by the justice cabinet and which
shall include such information as the cabinet deems necessary for the identi-
fication of the missing child, including the child’s physical description, last
known location and known associates.

(2) Within twenty-four (24) hours after completion of the missing per-
son's report form, the law enforcement agency shall transmit the report for
inclusion within the Kentucky missing child information center computer
and shall cause the report to be entered into the national crime information
center computer.

(3) Within twenty-four (24) hours thereafter, the law enforcement agency
shall investigate the report, shall inform all appropriate law enforcement of-
ficers of the existence of the missing child report, and shall communicate the
report to every other law enforcement agency having jurisdiction in the area.

(4) Within twenty-four (24) hours after a missing child is located and re-
turned to his parent, guardian or to the state, if a ward of the state, the law
enforcement agency which found or returned the missing child shall notify
both the missing child information center and the national crime informa-
tion center of that fact.



2 Sexual Abuse and Exploitation

The National Center for Missing and Exploited Children is chartered to address the
problem of children who are criminally or sexually exploited, which includes child
molestation, child prostitution, and child pornography. State legislation can be effec-
tively used to improve many laws regarding the treatment of criminally or sexually
exploited children. The state legislation referred to in this section has proved highly
successful in addressing the problems of exploited children. (See also “Child Pornog-
raphy and Child Prostitution," pages 45-47.)

Reporting and Investigating Cases of Child Sexual Exploitation

Who Must Report? in order to ensure that all cases of child abuse or exploitation are
indeed reported, some states include a broad category of citizens who are required to
report.

The State of Delaware (816-903) has mandated that reports are required from
physicians, persons in the healing arts, school employees, social workers, psycholo-
gists, medical examiners, and any other person.

The State of Kentucky (§199.335) requires reports from many of the same pro-
fessions as the Delaware statute and adds child care personnel as well. Virginia (§63.1-
248.3) specifies social workers, nurses, probation officers, mental health profession-
als, and law-enforcement officers as well. Both the Delaware and Kentucky laws are
significant because they include the words or any other person to include all citizens in
general. It is not appropriate, however, to penalize citizens in the same way that pro-
fessionals are penalized for failure to report.

North Carolina (87A-543) requires “any person or institution that has cause to
suspect that any juvenile is abused or iv.glected" to report such cases. South Dakota
(826-10-11) specifically requires abuse reports oy hospital and school personnel and
notification of the officials in charge. An excerpt from the South Dakota statute
follows:

26-10-11. Child abuse reports by hospital personnel— Failure as misde-
meanor—Written policy required as to reporting. When the attendance of
any person under §26-10-10 with respect to a child is pursuant to the perfor-
mance of services as a member of a staff of a hospital or similar institution,
such person shall, in addition to the report required by §26-10-10, forthwith
notify the person in charge of the institution or his designated delegate, who
shall report or cause reports to be made in accordance with the provisions of
§26-10-12. Any such person in charge or delegate who knowingly and inten-
tionally fails to make a report required of him is guilty of a Class 1 misde-
meanor. Each hospital or similar institution shall have a written policy on
reporting of child abuse and neglect.

26-10-11.1. Child abuse reports by school personnel—Failure as misde-
meanor— Written policy required as to reporting. When the presence of any
person under §26-10-10 is pursuant to the performance of services as a
teacher, school nurse, school counselor, school official or administrator,
such person shall, in addition to the report required by §26-10-10, notify the
school principal or school superintendent or his designate who shall report
or cause reports to be made in accordance with the provisions of §26-10-12.



Any such school principal or superintendent or their delegate, who know-
ingly and intentionally fails to make a report required of him is guilty of a
Class 1 misdemeanor. Each school district shall have a written school district
policy on reporting of child abuse and neglect.

What Kinds of Abuse Must Be Reported? It is critical that state legislation require
that cases of sexual assault and exploitation be included in the definition of child
abuse. The State of Delaware (816-903) defines child abuse and neglect to include
physical injury or mental and emotional injury resulting from abuse, neglect, sexual
abuse, or exploitation. This definition of child abuse includes exploitation—which
would encompass sexual exploitation, as in child pornography. Therefore, in Dela-
ware, child pornography would constitute child abuse even though the child was not
physically harmed or even touched. Louisiana (1984, H.B. 1206) recently enacted leg-
islation that includes sexual exploitation in the definition of abuse. It is critical that
sexual abuse and exploitation be subject to abuse reporting requirements.

To Whom Are the Reports Made? Many communities have had difficulties in han-
dling cases of child sexual assault because not all the appropriate agencies are noti-
fied. The District of Columbia (86-2102) provides that, upon receipt of a report, the
social services division immediately inform the police. Following is an excerpt from the
District of Columbia statute:

§ 6-2102. Handling of reports— By Division.

(a) Upon the receipt of an oral report, the Division shall immediately in-
form the police of the contents of the report, if it alleges a child is or may
have been an abused child.

Some states, such as New Mexico (§32-1-15), require that the report be made to
the proper social services agency or to the local district attorney. The State of Ken-
tucky (8199.335) mandates that the person making the report also make an oral report
to a law-enforcement agency.

The State of Florida (1984, Com. Sub., H.B. 988) has taken important action to
ensure that reports of child abuse or neglect by school employees be immediately re-
ported to the school board itself. In addition, Florida requires that the Social Services
Department make a full written report to the local prosecutor within three days of
receiving the oral report.

Sharing Information Among Agencies Law-enforcement and social service agencies
are often unable or arc not required to share information about cases of child exploita-
tion. Kentucky (§199.335) has solved this problem by mai dating that social service
agencies report cases of child abuse to other medical, psychological, social service, or
law-enforcement agencies, Florida (1984, Com. Sub., H.B. 988) requires ajoint crimi-
nal investigation conducted by both law-enforcement authorities and social service
agencies in cases involving sexual assault, abuse, or death of a child.

Temporary Protection for the Child Simply because a case of child abuse or exploita-
tion has been reported does not mean that the child is not still in grave danger. The
State of Alabama (8§26-14-6) addressed this problem by ensuring temporary protection
for the child. In Alabama, in a case of child abuse, a law-enforcement officer, state or
county employee, hospital official, or physician may keep the child in his or her cus-
tody without the consent of the parent or guardian. The State of Kentucky (§199.335)
allows similar procedures for hospitals and physicians.

Kentucky’s legislation also allows for a search warrant to be issued if there is
cause to suspect child abuse or neglect. If the child is indeed in danger, he or she may
be removed by a police officer. Following is an excerpt from the Kentucky statute:

4) A search warrant shall be issued upon a showing of probable cause
that a child is being abused or neglected. If, pursuant to a search under a



warrant a child is discovered and appears to be in imminent danger, the
child may be removed by the local law enforcement officer. In the event a
child who is in a hospital or under the immediate care of a physician appears
to be in such certain danger of injury or death if he is returned to the persons
having custody of him, the physician or hospital administrator may hold a
child in the physician's office or the hospital without court order provided
that an attempt is made to obtain such court order at the earliest practicable
time not to exceed seventy-two (72) hours. Any appropriate law enforcement
officer may take a child into protective custody and may hold that child in
protective custody without the consent of the parent or other person respon-
sible for such child, if the officer has reasonable cause to believe that there
exists an imminent danger to the child’s life or health.

Protecting Individuals or Institutions That Report Many cases of child abuse may go
unreported because people are afraid that they will be penalized in some way. There-
fore, a number of states have instituted immunity and protective measures for those
who report. The following examples of state legislation provide critical support and
protection measures for those who report child abuse, neglect, and exploitation.

The states of Mississippi (843-21-355) and South Dakota (§26-10-14) protect
those who report "in good faith.” The State of Kentucky (8199.335) protects those
who report based upon a "reasonable cause." Further, Mississippi law (843-21-355)
provides for immunity from liability, civil or criminal, for individuals who are acting
“in good faith." That means that a civil or criminal suit cannot be brought against
those who report. Criminal liability can mean a possible jail sentence or fine.

The State of Vermont (T.338683) provides for the confidentiality of the name of
the person making the report or any person mentioned in the report. The State of
Colorado (§19-10-110) ensures that the person reporting “in good faith" is immune
from civil or criminal liability or termination of employment that otherwise might
result. Following is an excerpt from the Colorado statute:

19-10-110, Immunity from liability— persons reporting. Any person par-
ticipating in good faith in the making of a report or in ajudicial proceeding
held pursuant to this title, the taking of photographs or X rays, or the plac-
ing in temporary protective custody of a child pursuant to this article or oth-
erwise performing his duties or acting pursuant to this article shall be im-
mune from any liability, civil or criminal, or termination of employment that
otherwise might result by reason of such reporting. For the purpose of any
proceedings, civil or criminal, the good faith of any person reporting child
abuse, any person taking photographs or X rays, and any person who has
legal authority to place a child in protective custody shall be presumed.

Kentucky (8199.335) provides for immunity from liability for photographs,
x-rays and other appropriate medical procedures taken without the consent of the
parent as part of an investigation. Finally, Rhode Island (1984, H. 7519) recently pro-
vided that those who report child abuse be advised about the agency efforts that may
have taken place because of the report.

Penalties for Failure to Report Many states impose criminal sanctions or fines upon
those professionals who do not report cases of child abuse, neglect, or exploitation.
For example, the State of Michigan (§722.633) provides that a person required to
report an instance of child abuse is civilly liable for the damages caused by the failure.
Of course, this kind of penalty should apply only to professionals required to report.

But in states requiring regular citizens to report such cases, it is not fair to make
1,,c penalties as high for the ordinary’ citizen as they are for the trained professional. A
civil fine is as serious as the penalty should be for a citizen. And, certain protections,
such as immunity from liability, should also apply to the average individual who re-
ports child abuse, neglect, and exploitation.
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Child Protection Teams

Child abuse, neglect, and exploitation are highly complicated cases involving many
different interests—the child's physical, mental, and emotional health, the family,
and the legal concerns. Therefore, a few states have mandated the use of child protec-
tion teams to handle such reports. The child protection team concept ensures that at
the community level, a seasoned group of professionals from different disciplines will
handle the cases. The team concept, however, can only benefit child victims if exploi-
tation is included in the state's definition of child abuse.

Tennessee (837-1-407) has mandated a multi-disciplinary advisory team that is
composed of representatives from the following:

1. Department of Human Services
2. Physicians

3. Psychologists or psychiatrists

4. Social workers

5. Local juvenile court

6. Local law-enforcement agency

Following is an excerpt from the Tennessee statute:

37-1-407. Child abuse review teams.—(a) The department shall make
available to each community a multi-disciplinary advisory team to be known
as the child abuse review team.

(b) The team shall be composed of at least the following persons: a repre-
sentative of the department of human services who shall serve as team coor-
dinator. a physician, a psychologist or psychiatrist, and a social worker. A
representative of the local juvenile court may participate if desired by the
juvenile judge, and a representative of the local law-enforcement agency may
participate if requested by the district attorney general.. . . The department
shall choose its representative and all other persons on the team with the
exception of the representatives of the local law-enforcement agency and the
local juvenile court who shall be chosen by the chief officer of their respective
operating units.

Indiana (§31-6-11-14) has added a requirement that local law-enforcement
agencies participate as well as persons from local schools, nurses, attorneys, and tho./’
trained in mental health and mental retardation. Indiana's child protection team is
required to be supplied with copies of reports of child abuse and neglect. This ensures
that all reports are received and reviewed by the entire team.

The Florida (Chapter 84-226) team concept includes a variety of responsibilities,
which are listed in the statute below:

Section 9. Section 415.5055, Florida Statutes, is created to read:

415.5055 Child protection teams; services; eligible cases.—The depart-
ment shall develop, maintain, and coordinate the services of one or more
multidisciplinary child protection teams in each of the department's service
districts. Such teams may be composed of representatives of appropriate
health, mental health, social service, legal service, and law enforcement
agencies.

(1) The department shall utilize and convene the teams to supplement the
single intake and protective services activities of the children, youth, and
families program of the department. Nothing in this section shall be con-
strued to remove or reduce the duty and responsibility of any person to re-
port all suspected or actual cases of child abuse or neglect or sexual abuse of
a child pursuant to s. 415.504. The role of the teams shall be to support
activities of the program and t> provide services to abused and neglected
children upon referral as deemed by the teams to be necessary and appropri-
ate for such children. The specialized diagnostic assessment, evaluation, co-



ordination, consultation, and other supportive services that the teams shall
he capable of providing include, but are not limited to, the following:

(a) Medical diagnosis and evaluation services, including provision or in-
terpretation of X-rays and laboratory tests, and related services, as needed,
and documentation of findings relative thereto.

(b) Telephone consultation services in emergencies and in other situa-
tions.

(c) Medical evaluation related to abuse or neglect, as defined by depart-
ment policy or rule.

(d) Such psychological and psychiatric diagnosis and evaluation services
for the child, parent or parents, guardian or guardians, or other care givers,
or any other individual involved in a child abuse or neglect cas , as a child
protection team may determine to be needed.

(e) Short-term psychological treatment. It is the intent of the Legislature
that short-term psychological treatment be limited to no more than 6
months' duration after treatment is initiated, <xcept that the appropriate
district administrator may authorize such treatment for individual children
beyond this limitation if he deems it appropriate.

(f) Expert medical, psychological, and related professional testimony in
court cases.

(g) Case staffings to develop, implement, and monitor treatment plans
for a child whose case has been referred to a child protection team. A child
protection team may provide consultation on any other child who has not
been referred to a team, but who is alleged or is shown to be abused, which
consultation shall be provided at the request of a representative of the chil-
dren, youth, and families program or at the request of any other professional
involved with a child, his parent or parents, guardian or guardians, or other
care givers. In all such child protection team case staffings, consultations, or
staff activities involving a child, a children, youth, and families program
representative shall attend and participate.

(h) Case service coordination and assistance, including the location of
services available from other public and private agencies in the community.

(i) Such training services for program and other department employees as
is deemed appropriate to enable them to develop and maintain their profes-
sional skills and abilities in handling child abuse and neglect cases.

(j) Educational and community awareness campaigns on child abuse and
neglect in a effort to enable citizens more successfully to prevent, identify,
and treat child abuse and neglect in the community.

(2) Child abuse and neglect cases that are appropriate referrals by the
children, youth, and families program to child protection teams for support
services as set forth in subsection (1) include, but are not limited to, eases
involving:

(a) Bruises, burns, or fractures in a child under the age of 3 years and in a
nonambulatory child of any age.

(b) Unexplained or implausibly explained bruises, bn- .s, fractures, or
other injuries in a child of any age.

(c) Sexual abuse of achild in which vaginal or anal penetration is alleged,
or in which other unlawful sexual conduct has been determined to have oc-
curred.

(d) Venereal disease, or any other sexually transmitted disease, in a pre-
pubescent child.

(e) Reported malnutrition of a child a .u failure of a child to thrive.

(f) Reported medical, physical, or emotional neglect of a child.

(g) Any family in which one or more children have been pronounced dead
on arrival at a hospital or other health care facility, or have been injured and
later died, as a result of suspected abuse or neglect, where any sibling or
other child remains in the home.

(h) Symptoms of serious emotional problems in a child where emotional
or other abuse or neglect is suspected.

In all instances where a child protectmn team is providing certain sendees
to abused or neglected children, other offices and units of the department
shall avoid duplicating the provision of those services.



Payment for Physical Exams

Unfortunately, in many states, the victim of a sexual assault must, in addition to suf-
fering from the effects of the crime, pay for the required medical examination. Some
states have protected the victim by mandating that such exams be paid for out of social
services, law enforcement, or other community funds. Following is a Montana statute
(846-15-411) that requires the local law-enforcement agency to pay for the required
exam.

46-15-411. Payment for medical evidence. (1) The local law enforcement
agency within whose jurisdiction an alleged incident of sexual intercourse
without consent occurs shall pay for the medical examination of a victim of
alleged sexual intercourse without consent when the examination is directed
by such agency and when evidence obtained by the examination is used for
the investigation or prosecution of an offense.

(2) This section does not require a law enforcement agency to pay any
costs of treatment for injuries resulting from the alleged offense.

Also, the State of Minnesota (8609.35) has mandated that the cost of the exami-
nation of the victim of a sexual assault will not be charged to the victim.

Emergency Protection for the Child

Because of the unique nature of child sexual assault and exploitation, special mea-
sures are often necessary to provide immediate protection for the child. The State of
Colorado (819-10-116) has allowed its juvenile courts to issue restraining orders to
prevent sexual offenses. This emergency protection includes preventing anyone from
threatening, molesting, or injuring a child. It also can exclude someone from the fam-
ily home or prevent someone from contacting the child elsewhere. An excerpt from the
Colorado statute follows:

19-10-116. Restraining orders and emergency protection orders.

1) (a) The juvenile court and the district court shall have authority to
issue restraining orders to prevent an unlawful sexual offense . . . when re-
quested by the local law enforcement agency, county department, or a re-
sponsible person who asserts, in a verified petition supported by affidavit,
that there are reasonable grounds to believe that a child is in danger in the
reasonably foreseeable future of being the victim of an unlawful sexual of-
fense, based upon an allegation of a recent actual unlawful sexual offense or
threat of the same.

The Colorado law also provides that the person who disobeys the restraining order can
be held in contempt of court.

Limiting the Number of Interviews

The demands of the social services and criminal justice system often mean that a child
victim of a sexual assault may be interviewed about the assault as many as a dozen
times—Dby a social services investigator, the police, the local prosecutor's office, thera-
pists, and many others. This would be a great strain on any adult, let alone a child
already under extreme stress.

The T.ate of Florida (1984, S.B. 890) recently considered a bill that would re-
quire the chiefjudge of each local circuit to provide for reasonable limits on the num-
ber of interviews a child victim would have to undergo. An excerpt from the Florida
legislation is reproduced below:

Section 1. Child abuse and sexual abuse victims under age 12; limits on
interviews.—The chief judge of each judicial circuit, after consultation with



the state attorney for thejudicial circuit and the sheriff of each county within
the judicial circuit, shall provide by rule for reasonable limits on the number
of interviews a victim of a violation of s. 794.011, s. 827.03, or s. 827.04,
Florida Statutes, who is under 12 years of age must submit to for law en-
forcement or discovery purposes. The rule shall, to the extent possible, pro-
tect the victim front the psychological damage of repeated interrogation
while preserving the rights of the public, the victim, and the person charged
with the violation.
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3 Criminal Code Provisions

The provisions of state criminal codes dealing with child abuse, sexual offenses, and
kidnapping directly affect the issue of missing and exploited children. State criminal
codes determine what acts are considered crimes and how these crimes are punished.
In addition, criminal code provisions determine who is released early from prison (pa-
roled) and under what circumstances. State legislation can be used to strengthen state
criminal codes to protect missing and exploited children.

Time Limits (Statute of Limitations)

A recurring difficulty in prosecuting cases of child victimization is the fact that many
cases go unreported for years. Because the children are often very young, confused,
and feel responsible for the act, they are afraid to report or may not even know that
what happened is indeed a crime. This is especially true in incest cases, but it also
occurs in cases involving molestation by those other than family members. As a result,
many cases of child victimization cannot be prosecuted simply because the child did
not report it until years later and the statute of limitations had expired.

Many states, therefore, are extending their statute of limitations for crimes in-
volving children. These extensions ensure that crimes against children can be prose-
cuted even several years after the offens? has occurred. The State of Minnesota (Chap-
ter 496) recently lengthened its statute of limitations from three years to seven years for
any criminal or sexual conduct involving a minor. Utah (1984, H.B. 209) extended this
time limitation to eight years. Florida (Chapter 84-86) took a different approach and
mandated that if the victim is under the age of 16, the time limitation does not begin
until the victim has reached the age of 16 or until the violation is reported, whichever is
earlier. Actually, the statute of limitations in these cases should be at least 15 years.

“Consent” and Past Sexual Experiences of the Child Victim

Two obstacles sometimes encountered in prosecuting child victimization cases are 1) a
requirement to prove that the child did not consent to the act, and 2) an inquiry into
the child’s prior sexual experiences. The State of Florida (Chapter 84-86) now re-
quires that neither the victim’s lack of chastity nor the victim’s consent is a defense for
certain sexual offenses committed against children. Utah (1984, H.B. 209) provides
that a seizure, confinement, detention, or transportation is considered against the will
of any victim under 14, if it is without the consent of the parent or guardian. Of
course, this provision was not intended to apply to cases of parental kidnapping.

Mandatory Prison Sentences for Sexual Offenders

Some states have enacted legislation that provides for mandatory prison sentences for
those convicted of certain specified sexual crimes against children (California Penal
Code §1203.066; Kentucky, 1984, Chapter 382; Utah, 1984, H.B. 209). While these
statutes do address the critical problem of the serious or repeat offender who does not
have to serve any time in jail or prison, they do raise two issues that will need to be
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addressed. Both issues concern the unique nature of cases of incest or intrafamily
sexual abuse. If the child who is a victim of these particular intrafamily crimes learns
that his or her father or stepfather faces an automatic prison sentence, it often makes
the child reluctant to report the crime or to continue to tell the truth throughout the
investigation and court procedures. In addition, family members and friends may put
significant pressure upon the child to recant a truthful account of the crime so that the
defendant does not have to serve any period of imprisonment.

What this means is that any state law that includes mandatory imprisonment
should also include provisions that allow the judge, at his or her discretion, to impose a
probated (no incarceration) or suspended sentence if there are specific findings, which
follow:

1. The defendant is a natural parent, stepparent, adoptive parent, relative,
other legal guardian, or a member of the victim's household who has lived in
the household.

2. It is in the victim's best interest that the defendant not be incarcerated.

3. There isno continuing threat of physical harm to the child if the defendant is
not incarcerated.

4. The defendant has been accepted for mental health treatment in a recognized
center that deals with therapy for the kind of offense committed.

These provisions are an attempt to deal with the conflicting interests of the re-
quired incarceration of a child molester and the needs of the child who is a victim of
intrafamily sexual abuse. Also, the judge is still free to impose a mandatory jail sen-
tence if it is in the best interest of the child.

Registering Sexual Offenders

In order to know the whereabouts of those convicted of sex offenses, the State of Ohio
(82950.02) and the State of Utah (1984, H.B. 209) have mandated that sex offenders
register with local or state officials in that state. The Utah provisions are comprehen-
sive and also require that notice be given to the victim before the offender is released
from prison. Both provisions are significant.

Paroling Sexual Offenders

Because many sexual offenders repeat their crimes against children, some states have
legislated specific provisions to guarantee more protection for children. Legislation in
Utah (1984, H.B. 209) is an excellent answer to the problem of repeat offenders. The
Utah legislation includes the following:

1. A requirement that the prosecutor inform the parole board of the circum-
stances surrounding a conviction or plea of guilty, plea bargaining, and other
background information.

2. Provisions for notifying the local prosecutor and the victim concerning a pa-
role hearing on an individual convicted of certain specified offenses against
children.

3. An examination before parole by a disinterested third party to determine
whether or not the individual is a continuing danger to children.

4. Requirement for three years of outpatient treatment for paroled individuals
convicted of certain crimes against children.

The above recently enacted state laws regarding parole are innovative steps to
protect children that all states should consider.



4 The Child in the Courtroom

The child victim or witness faces a particularly difficult time in the courtoom. Various
criminal justice system procedures subject the child to repeated interrogation and a
traumatic ordeal that some experts refer to as a second victimization. Some proce-
dures and laws make it difficult or impossible for the child victim to have his or her
story heard in the courtroom by a judge orjury. In addition, the formal procedures in
the criminal courtroom force the child to relive the episode of exploitation or abuse in
a public setting. State legislation addressing these difficult issues is described in this
chapter.

Courtroom Procedures Protecting the Child Victim or Witness

Some states have adopted certain courtroom procedures that make it less traumatic
for the child victim or witness to testify, such as allowing the child to testify, permitting
leading que;tions, allowing additional evidence, using videotapes and closed-circuit
television to record testimony, and removing corroboration rules.

Allowing the Child to Testify Many state laws require that the child pass a specific
set of threshold inquiries before he or she is allowed to testify. The child may have to
show an understanding of the difference between a true statement and an untrue state-
ment and an appreciation of the nature of the oath to tell the truth. Also included are
requirements that the child have an ability to sufficiently recall and relate the details
of the incident of abuse or exploitation. Some scholars of law have characterized this
kind of prejudice against a child's testimony as “archaic.” It is important to note,
however, that fewer than half the states in the United States have these provisions, and
the Federal Rules of Evidence, applicable in federal courtrooms, presume that every
person is competent to be a witness.

If the child is allowed to testify, it is still up to the trier of fact (the judge or the
jury) to determine if the child's ability to recall and relate the incidents and his or her
understanding of the oath to tell the truth is sufficient to make the testimony convinc-
ing. This is a guarantee that the child’s testimony will be appropriately evaluated in
the trial.

The State of Utah (1984, H.B. 209) recently attempted to address the problem of
prejudice against the child’s testimony by enacting the following provisions:

Notwithstanding any other provision of law or rule of evidence, a child
victim of sexual abuse, under the age of ten, shall be considered a competent
witness and shall be allowed to testify without prior qualification in any judi-
cial proceeding. The trier of fact shall be permitted to determine the weight
and credibility to be given to the testimony.

The age of ten isincluded in the Utah statute because of particular provisions of
that state's laws. Actually, any child victim of sexual assault should be accorded this
protection.

Permitting Leading Questions In most courtroom situations, leading questions
(those simply requiring a yes or no answer) are prohibited. A child, however, obviously
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has difficulty in articulating complete and detailed sentences. Therefore, several
states, including California (1984. S.B. 1S99) allow that, in certain kinds of crimes,
"the court may in the interests of justice permit a leading question to be asked of a
child under ten years of age."

Allowing Additional Evidence Traditionally, the criminal justice system excludes as
evidence any statements made outside the courtroom. To make it easier for the child,
however, Colorado (818-3-411. §19-1-107) recently enacted provisions that would al-
low as evidence any out-of-court statements made by a child describing any act of
sexual contact, intrusion, or penetration. Most states that have enacted this kind of
legislation have also included provisions such as those required by Minnesota (Chap-
ter 5.8), which ensure the reliability of out-of-court statements. This is a determina-
tion made bv the judge in the case. Such a specific evaluation of the reliability of the
statement is critical.

Similar legislation has been enacted in Indiana (1984, H. 1205) and Utah (1984.
H.B. 209). The Utah legislation contains the following provisions:

(1.) Notwithstanding any other provision of law or rule of evidence, a
child victim's out of court statement regarding sexual abuse of the child is
admissible into evidence although it does not qualify under an existing hear-
say exception so long as: (1) the child testifies: or (2) in the event that the
child does not testify, there is other corroborative evidence of the abuse. Be-
fore admitting such a statement into evidence, the judge shall determine
whether the general purposes of the evidence are such that the interest of
justice will best be served by admission of the statement into evidence. In
addition, the court shall consider the age and maturity of the child, the
nature and duration of the abuse, the relationship of the child to the of-
fender, the reliability of the assertion, and the reliability of the child witness
in deciding whether to admit such a statement.

Some states have required that out-of-court statements by children will be ad-
missible if the judge finds, among other conclusions, that "the emotional or psycho-
logical well-being of the child would be impaired" by testifying. Maine (81205) has
such a law, CAUTION: These innovative attempts to address the needs of the child
victim are being tested by the courts.

Videotaping the Child's Testimony Sonic state legislatures have attempted to lessen
the child victim’s ordeal of testifying in the courtroom about a sexual assault. The
State of New Mexico (§30-9-17) mandated that videotaping may be used to record the
child’s testimony:

A. In any prosecution for criminal sexual penetration or criminal sexual
contact of a minor, upon motion of the district attorney and after notice to
the opposing counsel, the district court may, for a good cause shown, order
the taking of a videotaped deposition of any alleged victim under the age of
sixteen years. The videotaped deposition shall be taken before the judge in
chambers in the presence of the district attorney, the defendant and his at-
torneys, Examination and cross-examination of the alleged victim shall pro-
ceed at the taking of the videotaped deposition in the same manner as per-
mitted in a trial under the provisions of Rule 611 of the New Mexico Rules of
Evidence. Any videotaped deposition taken under the provisions of this act
(this section) shall be viewed and heard at the trial and entered into the re-
cord in lieu of the direct testimony of the alleged victim.

B. For the purposes of this section, “videotaped deposition" means the
visual recording on a magnetic tape, together with the associated sound, of a
witness testifying under oath in the course of ajudicial proceeding, upon oral
examination and where an opportunity is given for cross-examination in the
presence of the defendant and intended to be played back upon the trial of
the action in court.

C. The supreme court may adopt rules of procedure and evidence to gov-
ern and implement the provisions of this act.



D. The cost of such videotaping shall be paid for by the state.
E. Videotapes which are a part of the court record are subject to a protec-
tive order of the court for the purpose of protecting the privacy of the victim.

For examples of similar legislation, see the statutes enacted in Arkansas (843-
2036), Colorado (818-3-411), lowa (8232.96), Kentucky (Chapter 382), Ohio (1984,
H.B. 555), Florida (1984, S.B. 140), and Wisconsin (Act 197), CAUTION: These pro-
cedures are currently being tested in the state courts. Their constitutionality has not
yet been determined. Videotaping may not provide a comprehensive answer to the
plight of the child victim.

Closed-Circuit Television Another alternative eonsiderd by some state legislatures is
the use of closed-cin jit television to record the child’s testimony. The following ex-
cerpt from Texas law (838.071) is an example:

Section 3. The court may. on the motion of the attorney for any party,
order that the testimony of the child be taken in a room other than the court-
room and be televised by the closed circuit equipment in the courtroom lo be
viewed by the court and the finder of fact in the proceeding. Only the attor-
neys for the defendant and for the state, persons necessary to operate the
equipment, and any person whose presence would contribute to the welfare
and well-being of the child may be present in the room with the child during
his testimony. Only the attorneys may question the child. The persons oper-
ating the equipment shall be confined to an adjacent room or behind a
screen or mirror that permits them to see and hear the child during his testi-
mony, but docs not permit the defendant to observe and hear the testimony
of the child in person, but shall ensure that the child cannot hear or sec the
defendant.

Note: The Sixth Amendment to the United States Constitution guarantees that
the accused person shall enjoy the right to be confronted with the witnesses against
him. The use of videotaping or closed-circuit television will be a subject of state court
decisions in the months ahead. The validity of a provision that prevents the child from
hearing or seeing the defendant has not yet been ruled upon by the courts.

Removing Corroboration Rules Several states have requirements that make it ex-
tremely difficult for the child victim or witness to testify. These are called corrobora-
tion rules, which require that 1) the child cannot simply testify as to the sexual assault
without other evidence to substantiate the child's story, or 2) if the child is allowed to
testify, as soon as that testimony is questioned, attacked, or impeached, then it is
required that additional evidence be introduced to substantiate the child's story. Obvi-
ously. these kinds of procedures interfere with the child’s ability to seek justice in the
courtroom. If these corroboration rules exist by statute or court decision, state legisla-
tors should carefully consider removing or eliminating them.

Anatomically Correct Dolls

The child victim of a sexual assault usually finds it very difficult to tell the story in
adult language. Therefore, some states have tried to make this procedure easier for the
child. Pennsylvania (1984, S.B. 1361) recently passed a provision that allows for the
use of anatomically correct dolls to assist a child victim in testifying in the courtroom.
An excerpt from the Pennsylvania statute follows:

§ 5986. Use of anat cally correct dolls.

In any criminal proceeding charging unlawful sexual contact or penetra-
tion with or on a child, the court shall permit the use of anatomically correct
dolls or mannequins to assist an alleged victim in testifying on direct and
cross-examination.



Prompt Disposition

Because the trial process is extremely stressful for a child, the State of Pennsylvania
(1984, S.B. 1361) recently passed legislation that would require the court and the
prosecuting attorney to ensure aprompt disposition of a case of a child victim. This
also assists the young child who may not remember the details of the offense itself for
an extended period of time. An excerpt from the Pennsylvania statute follows:

§ 5983. Duty to expedite proceedings.

In all criminal cases and juvenile proceedings involving a child victim or
witness, the court and the district attorney shall take appropriate action to
ensure a speedy trial in order to minimize the length of time the child must
endure the stress of involvement in the proceedings. In ruling on any motion
or other request for a delay or continuance of proceedings, the court shall
consider and give weight to any adverse impact the delay or continuance may
have on the well-being of a child victim or witness.

The Rights of Child Victims or Witnesses

At least two states have adopted a specific listing of victims’ rights—in particular,
child victims. This "bill of rights" ass..res that children will be given certain assistance
during the course of a criminal proceeding. An excellent example of this kind of legis-
lation is the Wisconsin Bill of Rights for Children (§950.055), which is reproduced
below:

950.055 Child victims and witnesses; rights and services

(1) Legislative intent. The legislature finds that it is necessary to provide
child victims and witnesses with additional consideration and different treat-
ment than that usually afforded to adults. The legislature intends, in this
section, to provide these children with additional rights and protections dur-
ing their involvement with the criminal justice system. The legislature urges
the news media to use restraint in revealing the identity of child victims or
witnesses, especially in sensitive cases.

(2) Additional services. In addition to all rights afforded to victims and
witnesses under s. 950.04 and services provided under s. 950.05, counties are
encouraged to provide the following additional services on behalf of children
who are involved in criminal proceedings as victims or witnesses:

(a) E .planations, in language understood by the child, of all legal pro-
ceeding in which the child will br Involved.

(b) A lvice to the judge, when appropriate and as a friend of the court,
regardin ; the child’s ability to understand proceedings and questions. The
services may include providing assistance in determinations concerning the
taking of videotaped depositions under s. 967.04 (7) and the duty to expedite
proceedir gs under s. 971.105.

(c) Ad\ ce to the district attorney concerning the ability of a child witness
to cooperate with the prosecution and the potential effects of the proceedings
on the child.

fd) Informa,’on about and referrals to appropriate social services pro-
grams to assist th ' child and the child's family in coping with the emotional
impact of the crime and the subsequent proceedings in which the child is
involved.

(3) Program respons bility. In each county, the county board is responsi-
ble for the enforcement -=f rights and the provision of services under this
section. A county may seek reimbursement for services provided under this
section as part of its pr-gran. plan submitted to the department under s.
950.06. To the extent possible, counties shall utilize volunteers and existing
public resources for the provision of these services,



5 P rI C\Pglthe Privacy of the

The child victim often faces the additional ordeal of the release and publication of highly
personal information, including his or her name and the nature of the acts committed.
Public release of the victims name, address, picture, and the details of the assault vio-
lates the child's privacy. It is not only embarrassing and traumatic for the chi'd and the
family, but it can result in severe psychological and emotional harm.

The issue of the victim’ privacy is not a simple one. however. Freedom of the press
is guaranteed by the First Amendment and is applied to the states through the Four-
teenth Amendment. In order to protect the child victim from undergoing the stress and
stigma associated with publicity, it is critical that states enact legislation to protect the
privacy of the child.

Protecting the Child%s Identity

Traditionally, all fifty states have protected the identity of children licensed of crimes for
the reason that publicity interferes with the child’ rehabilitation. Publicizing the names
of juvenile defendants may hinder their adjustment in society and acceptance by the
public. Protecting the childs identity also guards against embarrassment to the childs
family. Unfortunately, though, while the privacy of juvenile offenders is protected in our
court system, the privacy of child victims is not.

Several states have enacted legislation to attempt to protect the privacy of the sex-
ual assault victim. The State of Minnesota (Chapter 573) has recently enacted legislation
that keeps the name of the victim confidential in the court records and reports related to
complaints or indictments of sexual abusers of children. The State of Connecticut (§54-
46) exempts from public access official records containing the name and address of the
victim of a sexual assault. In addition, the Connecticut statute provides for the use of a
fictitious name for the child or no name at all in the indictment. Further, the defendant
cannot learn the victims name if it has been omitted from the documents.

Oregon’ statute (§192.500) prevents disclosure of biographical information con-
cerning both the complaining party and the victim. Nevada (848.071) provides that the
district attorney may exclude the victim’s address and telephone number in any prosecu-
tion for sexual assault.

Criminal Penalties for Disclosing Information In the past, Florida (§794.03), South
Carolina (816-3-730), and Georgia (926-9901) ruled it a misdemeanor for the news me-
dia or private person to publish the name of a sexual assault victim. Following is an
excerpt from the Florida statute:

794.03 Unlawful to publish or broadcast information identifying sexual of-
fense victim.— No person shall print, publish, or broadcast, or cause or allow
to be printed, published, or broadcast, in any instrument of mass communica-
tion the name, address, or other identifying fact or information of the victim of
any sexual offense within this chapter. An offense under this section shall con-
stitute a misdemeanor of the second degree.
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In 1975, in Cox Broadcasting Corp. v. Cohn 420 U.S. 469 (1975), the Supreme
Court of the United States ruled that states could prohibit, by criminal sanction, the
disclosure of victims' names before they become part of the public record in a hearing or
trial. After the name is part of the public record, however, the penalty cannot apply.
Thus, the child's identity would be protected only before the record was made public.

In the Cox v. Cohn decision, however, the Supreme Court did authorize states to
further protect sexual assault victims by keeping the victim's identity from becoming
part of the public record in the first place. The Court stated the following:

The First and Fourteenth Amendments will not allow exposing the press to
liability for truthfully publishing information released to the public in official
court records. If there are privacy interests to be protected injudicial proceed-
ings, the States must respond by means which avoid public documentation or
other exposure of private information.

Model State Legislation for Protecting the Privacy of Child Victims of
Sexual Assault

Because of the severe emotional and psychological trauma associated with sexual as-
saults, child victims need even stronger privacy protections. Because we could find no
comprehensive protection for the child sexual assault victim, however, we have included
an example of provisions that can be enacted by state legislatures. The following exam-
ple was proposed by attorney Jacqueline Parker for an article appearing in the Albany
Law Review, 1983 (Vol. 47).

a) In order to protect the child from possible trauma resulting from public-
ity, the name of the child victim and identifying biographical infor mation shall
not appear on the indictment or any other public record. Instead, a Jane Doe
or John Doe designation shall appear in all public records. Sealed non-public
records containing the child's name and necessary biogwiphical information
shall be kept in order to insure that no defendant is indicted twice.

b) In order to protect the child from stigma and trauma, no person shall
disseminate via the print or broadcast media, the name, address, or other
identifying information concerning the victim of any sexual offense. With the
trial judge’s approval, the victim's guardian, parent, or attorney may consent
to release some or all of the identifying biographical information, unless the
parent or guardian is involved in the alleged offense. This section does not
apply to truthful information disclosed in court documents open to public in-
spection.

¢) Upon the request of tlv. victim of a sexual offense, ajudge may order that
the name of die victim, and the details of the offense obtained by government
agencies, be under protective order unless there is a demonstration of a need
for disclosure. If the defendant demonstrates a need for disclosure in order to
prepare his defense, dissemination of the identity of the child, or other bio-
graphical information, by the defendant or his agents, other than for the pur-
pose of preparing his defense, will constitute contempt.

Note: If this model is used, the judge must consider the best interests of the child
before releasing identifying information, even if the victim's guardian, parent or attor-
ney consents. An alternative solution providing the same protection would be a two-part
state legislative approach consisting of the following:

1. The prohibitions against disclosure identified in the Florida statute (page 23).

2. Astate law provic.  that the court records concerning the identity of a child in
a criminal or juvenile proceeding wherein the child is the victim of specified
crimes will no* be public. (This is the same kind of protection now accorded in
all states to children who are accused of committing a crime.)
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6 Education and Prevention

Educating children, families, and professionals about abduction, sexual exploitation,
and child abuse is the best way to reduce crime against children. The schools are a
good place to begin. The National Center for Missing and Exploited Children in late
1985 will provide information on effectise training and education programs for the
schools.

State legislation may be used to mandate that education and prevention pro-
grams for children be available throughout the state. In addition, state legislation may-
be used to set up community programs to educate professionals about child abuse and
exploitation. It is important to note that these programs should be directed toward
sexual abuse, exploitation, and abduction as well as child abuse.

State Programs

California (1984, A.B. 2443) recently passed a comprehensive education and training
proposal to establish two state education centers a d local prevention programs to
address the issues of child abuse, sexual assault and, in general, the vulnerability of
children. In enacting this important law, the legislature issued findings that included
the following assessments of the school's unique ability to be the appropriate setting
for the prevention program:

1. Child abuse and neglect is a severe and increasing problem in California.

2. School districts and preschools are able to provide an environment for train-
ing of children, parents, and all school district staff.

3. Primary prevention programs in the school districts are an effective and cost-
efficient method of reducing the incidence of child abuse and neglect and for
promoting a healthy family environment.

4. To ensure comprehensive and effective primary prevention education to all of
California's public school children, it isthe intent of the legislature to provide
adequate funding for training for children four times in their school career,
including once in preschool, elementary school, junior high school, and sen-
ior high school.

The legislature was careful to define the goal of the new initiative as one that
included preventing physical abuse, sexual assault, neglect, and reducing the general
vulnerability of children.

California established two distinct kinds of programs. The first is a primary pre-
vention program that provides workshops for parents, teachers, and children. These
workshops are designed to counteract common stereotypes about victims and offend-
ers, provide parents and school staff personnel the proper training on child safety, how
to detect abuse victims, what to do in a crisis, and how to report the information to the
proper agencies.

In addition, the legislature had the foresight to provide for a period of counseling
and reporting for the children after each children’s workshop.

The second program provides for two Prevention Training Centers, which will
act as state clearinghouses to provide information on prevention curricuiums and
technical assistance to local programs.



Kentucky (1984. H.B. 486) has established a child victims' trust fund that allows
residents of that state to make a tax refund donation election of two dollars for individ-
uals or four dollars for joint returns. One of the primary purposes of the trust fund is
to help organizations in developing or operating prevention programs.

Regional or Community Programs

Illinois (1984. S.B. 1655). as part of its comprehensive missing children legislation,
included education and prevention programs to be directed by its regional 1-SEARCH
units. These programs will do the following:

1. Establish and conduct programs to educate parents, children, and communi-
ties in ways to prevent the abduction of children.

2. Conduct training programs and distribute materials providing guidelines for
children when dealing with strangers, casual acquaintances, or non-custodial
parents, in order to avoid abduction or kidnapping situations.

The State cf Utah (1984, H.B. 58) has specifically provided for community-
based education and prevention efforts that include programs to prevent sexual moles-
tation and exploitation. This isan important step because these kinds of programs arc
often most effective at the community level. The Utah legislation provides that the
duties of the Director of the Division of Family Services include the following:

(') Contract with public or private nonprofit organizations, agencies,
schools, or with qualified individuals to establish community-based educa-
tional and service programs designed to reduce the occurrence or recurrence
of child abuse and neglect.

For more information on school-based programs, see “Schools," pages 27-29.
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7. Schools

Schools provide a unique setting for child protection efforts. The school is an appro-
priate environment in which children can be calmly taught about child abuse, exploi-
tation, and abduction. Lists of missing children may be circulated and compared with
lists of enrolled students to identify victims of abduction or kidnapping. The school is
an excellent center for the distribution ot critical information and descriptive data on
abducted children. Finally, the school should be made aware of the arrest of any
school employees who have been charged with sexual offenses.

Protection and Other Programs in the Schools

One of the best ways to prevent the victimization of children is to set up in schools
effective training procedures for child safety. These self-protection programs can be
designed for the child from kindergarten all the way through high school.

State legislators should consider a mandate that education and prevention pro-
grams become a regular part of the school curriculum. Otherwise, there are no guar-
antees that all children will learn how to protect themselves. The State of California
(1984, A.B. 2443) has designed a two-part prevention program that is described in
"Education and Prevention,” pages 25-26. The State of California (1984, S. Con.
Res. 83) has also proposed legislation that would require yearly education programs
and establish procedures for new students who cannot provide previous school records
when enrolling. Following is an excerpt from the California legislation:

fa) Any information regarding missing children submitted to the Super-
intendent of Public Instruction by their parents shall be distributed to the
schools by the superintendent on a monthly basis.

(b) Each school shall post the information distributed pursuant to subdi-
vision (a), and other flyers and information concerning missing children pro-
vided by parents, law enforcement agencies, or volunteer groups, in an area
accessible to both faculty and students, and shall update the posted informa-
tion regularly.

(c) Crisis information, including, but not limited to, phone numbers for
local counseling, shelters, and runaway hotlines, shall be openly posted at
schools.

(d) Schools shall work with parent groups and law enforcement personnel
to implement a voluntary child fingerprinting program to provide participat-
ing parents with a set of their child's fingerprints. . .

?EI Schools shall provide at least one annual presentationfocusing on con-
seqigences leading to. and prevention of. abduction and runaways to pupils
in kindergarten and grades | to 12. inclusive.

Ifl The Superintendent of Public Instruction shall develop procedures to
befollowed b){ school personnel in cases where new students are unable to
provide complete school records when enrollingfor classes. The procedures
shall include, but not be limited to, notification of agencies or groups in-
volved with the recovery of missing children. All school personnel responsi-
ble for registering students shall receive information regarding these proce-
dures. [italics ours[
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Some states have mandated by law or regulation that any new student should have
appropriate records from parents or previous schools. Many states require such evi-
dence as birth certificates or other permanent records. In practice, however, these
rules are net strictly followed, and many children are registered in school without
proper documentation. State legislation can be used to step up enforcement of these
laws.

Lists of Missing Children

Many missing children end up enrolled under their proper names in schools far from
where they may have been kidnapped. A comparison of lists is an effective way to
determine the location of missing children. Florida and Kentucky have enacted legis-
lation that would require that lists of missing children at the state clearinghouse be
circulated to all school districts and individual schools within the state. These lists of
missing children would be compared with the rolls of students currently in school.
Florida (1983, Com. Sub., H.B. 452) and Kentucky (1984. H.B. 486) require that lists
of missing children be compared with lists of children currently in school. Following is
an excerpt from the Florida statute:

Section 1. Department of Educat'in to compile list of missing Florida
school children; forms; notification.—The Department of Education shall
provide, by rule, for a program to identify and locate missing Florida school
children who are enrolled in Florida public school districts in kindergarten
through grade 12. Pursuant to such program, the department shall:

(1) Collect each month a list of missing Florida school children as pro-
vided by the Florida Crime Information Center. A missing Florida school
child shall be defined for the purposes of this section as a child 18 years or
younger whose whereabouts are unknown. The list shall be designed to in-
clude such information as the department deems necessary for the identifi-
cation of the missing school child.

(2) Compile from the information collected pursuant to subsection (1) a
list of missing Florida school children, to be distributed monthly to all public
school districts admitting children to kindergarten through grade 12. The
list shall include the names of all such missing children, together with such
other information as the department deems necessary. The school districts
shall distribute this information to the public schools in the district by what-
ever manner each district deems appropriate.

Section 2. Duty of public school districts.— Every public school district in
this state shall notify the Department of Education at its earliest known con-
tact with any child whose name .appears on the department's list of missing
Florida school children.

The State of New Jersey (1984, A.B. 2024) provides that, in addition to compari-
son of lists, the withdrawal of children from school be noted in particular. A reproduc-
tion of the New Jersey legislation follows:

2. A board of education shall furnish to the Missing Persons Unit of the
Division of State Police within the Department of Law and Public Safety and
to the Department of Education the name of, and other pertinent informa-
tion about, any child enrolled in a school administered by that board if ei-
ther:

a. The child's parent or guardian withdraws the child from school and the
school does not receive an official request for the child’s records from an-
other school within 15 school days if the withdrawal occurs during the school
term or within 60 calendar days if the withdrawal occurs at the end of the
school term; or

b. The child does not attend school for 5 consecutive school days and
school officials are unable to locate or otherwise account for the student.
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Report of Arrest of School Employee

The State of Utah (1984, H.B. 209) has recently enacted legislation that requires a
sheriff or chief of police to notify the school district, the department of public safety,
and the superintendent of schools if a public schojl teacher is arrested for offenses
involving sexual conduct. In addition, if the school employee is a non-teacher, the
sheriff or police chief shall notify the superintendent of schools concerning informa-
tion about the arrest.

In late 1985, the National Center for Missing and Exploited Children will be
distributing information on the most effective programs for safety, training, and edu-
cation in the schools. Any request for this kind of information should be sent to the
National Center for Missing and Exploited Children. For additional information
about education and prevention programs, see “Education and Prevention," pages
25-26.
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8 Ligensing and Criminal History
nformation

Unfortunately, many child sexual assault victims are molested by those in a position of
trust and authority over them. And. it is a sad fact that many dedicated and sincere
professionals who arc deeply concerned about the welfare of children arc working in
organizations and institutions with those who would seek to harm or exploit children.
The vast majority of those who work with children, however, are dedicated people who
would never seek to harm a child in any way.

It is important to note that criminal history checks will not be a complete or
thorough solution to the problem of child exploitation in specific institutions and child
activities. It is one important step that many states have undertaken to protect chil-
dren from criminal and sexual exploitation.

Criminal History Information

One step that many states have undertaken to protect children from criminal and
sexual exploitation is a check on an individual’s criminal record. While some states
have focused their attention on particular professions, such as school employees or day
care personnel, it is more appropriate to consider all individuals who work with or
volunteer to assist children in a variety of occupations and activities. The scope of the
problem goes far beyond one or two institutions and activities.

A criminal history check is a two-part process:

1. A check through the state law-enforcement system to determine if there have
been any particular kinds of offenses committed by that individual in the
state.

2. A check through the federal law-enforcement information system to deter-
mine if other states have records of the criminal history of the individual. A
record check through both systems will cost between S20 and S25.

Some of the state statutes providing for a criminal history authorize access by
prospective employers; other statutes allow access to the information by authorizing or
licensing an agency of the state government. Also, some states authorize a check by
the individual's name and Social Security number, while others use fingerprints as
well.

Federal Law Requiring Background Information and Criminal Histories 1In 1984 a
federal law was passed that requires that any state wishing to receive certain specific
funds under Title XX of the Social Security Act to enact, by September 1985,
the following:

A state law or regulation to provide for employment history, background
checks, and nationwide criminal record checks for all “existing and prospec-
tive operators, staff, or employees of child care facilities (including any facility
or program having primary custody of children for 20 hours or more per
week), juvenile detention, correction, or treatment facilities." (RL. 98-473)
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State Laws Requiring a Criminal History Inquiry Checking criminal histories is not
an unusual procedure in some states. For example, one state allows such checks for a
total of over 65 occupations or professional licenses, including licenses for acupunc-
ture, automobile dealerships, barber shops, bingo operators, funeral directors, engi-
neers, nurses, plumbers, public accountants, school bus drivers, and many others.
Another source for background information is the state child abuse and neglect regis-
try, which identifies abusers. Care must be taken to exclude those individuals who
were referred to the registry but who were never proved to be abusers.

Criminal History Information on Those Supervising Children At least three states
have enacted legislation to allow an employer to request information about convictions
of sex crimes for any person who would have supervisory or disciplinary power over a
minor. Kentucky (19S4, H.B. 486) recently enacted such a law, an excerpt of which is
reproduced below:

SECTION 10.

(1) Notwithstanding any other provisions of law, an employer may request
from justice cabinet records of all available convictions involving any sex
crimes of a person who applies for employment or volunteers for a position in
which he or she would have supervisory or disciplinary power over a minor.
The cabinet shall furnish the information to the requesting employer and
shall also send a copy of the information to the applicant.

(2) Any request for records under subsection (1) of this section shall be on
a form approved by the cabinet, and the cabinet may charge a fee to be paid
by the employer for the actual cost of processing the request.

(38) The cabinet shall adopt regulations to implement the provisions of
this section.

(4) As used in this section ‘‘employer” means any organization specified
by the attorney general which employs or uses the services of volunteers or
paid employes in positions in which the volunteer or employe has supervisory
or disciplinary power over a child or children.

(5) As used in this section "sex crimes" means a conviction for a violation
or attempted violation of KRS 510.040 to 510.150, 529.020 to 529.050,
529.070, 539.020, 530.020, 531.310, 531.320, 531.340, to 531.370, and the
criminal offense of unlawful transaction with a minor. Conviction for a viola-
tion or attempted violation of an offense committed outside the Common-
wealth of Kentucky is a sex crime if such offense would have been acrime in
Kentucky under one (1) of the above sections if committed in Kentucky.

Alaska (8 12.62.035) and California (Penal Code, §11105.2) have enacted legis-
lation similar to Kentucky’s. An excerpt from the California statute follows:

§11105.2. Record of conviction involving sex crime: availability to em-
ployer for applicant for position with supervisory or disciplinary power over
minor.

(a) Notwithstanding any other provisions of law, an employer may request
from the Department of Justice records of all convictions involving any sex
crimes of a person who applies for employment or volunteers for a position in
which he or she would have supervisory or disciplinary power over a minor.
The department shall furnish the information to the requesting employer
and shall also send a copy of the information to the applicant.

New York law (§ 378-a) also provides an authorized agency access to records in
the Criminal Justice Division to determine the qualifications of persons who will care
for and supervise children. An excerpt from the New York statute follows:

8§378-a. Access to conviction records by authorized agencies.

Subject to rules and regulations of the division of criminal justice services,
an authorized agency shall have access to conviction records maintained by
state law enfovcement agencies pertaining to persons who have applied for
and are under active consideration for employment by such authorized
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Criminal History Information on Foster and Adoptive Parents

agency in positions where such persons will be engaged directly in the care
and supervision of children.

Connecticut legisla-

tion (8 54-142K) provides for criminal conviction checks on prospective foster or adop-
tive parents. This statute, a portion of which is reproduced below, also provides for the
Department of Children and Youth Services to obtain criminal conviction records for
those working with children:

Criminal History Information on School Employees

(f) Notwithstanding any other provisions of law to the contrary, upon re-

quest to a criminal justice agency by the department of children and youth
services or by any other youth service agency approved by the department
such criminal justice agency shall provide information to the department or
youth service agency concerning the criminal conviction record of an appli-
cant for a paid or voluntary position, including one established by contract,
whose primary duty is the care or treatment of children, including applicants
for adoption or foster parents. All information, including any criminal con-
viction record, piocured by the department of children and youth services or
any other youth sendee agency shall be confidential and shall not be further
disclosed by such agencies or their representatives. Any violation of the pro-
visions of this subsection relative to the confidentiality of information re-
ceived by the department of children and youth services or other youth ser-
vice agencies shall be punishable bv a fine of not more than one thousand
dollars.

Three states have enacted legis-

lation that would require criminal history inquiries for anyone connected with the
school system. California (Education Code, 45123) has mandated that no person who
has been convicted of a sex offense may be employed by a school district. Following is
an excerpt from the California statute:

45123. Employment after conviction of sex offense or narcotics offense.
No person shall be employed or retained in employment by a school dis-
trict who has been convicted of any sex offense

Florida (1984, H.B. 969) has also recently mandated that applicants for teacher
certification be subject to both state and federal criminal history checks to determine
if the applicant had been convicted of a misdemeanor, felony, or other criminal

charge.

The State of Nevada (391.020) requires that an applicant for teacher certifica-
tion submit fingerprints and written permission authorizing a criminal history check:

391.020 Certificates granted by superintendent of public instruction:
fingerprinting of applicants.

1. All certificates for teachers and other educational personnel are
granted by the superintendent of public instruction. He may issue certifi-
cates to all qualified persons under the regulations of the state board of edu-
cation.

2. Every applicant for a certificate shall submit with his application a
complete set of his fingerprints and written permission authorizing the su-
perintendent to forward such fingerprints to the Federal Bureau of Investi-
gation for its report. The superintendent may :ssue a provisional certificate
pending receipt of such report if he determines that the applicant is other-
wise qualified.

3. Upon receipt of the report referred to in subsection 2 and a determina-
tion by the superintendent that the applicant is qualified, a certificate must
be issued to the applicant.
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Licensing Child Care Institutions

Several states have enacted legislation requiring criminal record information on those
connected specifically with child cure institutions. New Hampshire (§170-E:*4) re-
quires investigations of all those dealing with children at particular child care facili-
ties. An excerpt from the New Hampshire statute is reproduced below:

170-E:4 Applications.

I. Any person who intends to receive children, or arranges for care or
placement of one or more children unrelated to the operator, shall apply for
a license to operate one or more of the types of facilities for child care. Appli-
cation for a license to operate a child care facility shall be made to the de-
partment in the manner and on forms prescribed by rule by the commis-
sioner under RSA 541-A. In cooperation with the operator, there shall be an
examination of the facility, an investigation of the program and person re-
sponsible for the care of children.

Il. Upon receipt of any application, the department shall in every case
examine the child abuse records of the division of welfare and the criminal
conviction records of the state police to determine whether the applicant is of
proper character. If the applicant is found to have any record in either the
child abuse or the state police fib the department shall indicate that the
record exists in its files on the applicant. If the applicant is found to have
been convicted of child abuse, he shall not be issued a license.

Colorado (826-6-104) has enacted legislation 1)r screening the administrator,
the applicant, an employee, or applicant for a license of a child care facility. The
Colorado legislation, which follows, includes the stipulation that no license to operate
a family care home or child care center will be issued to anyone convicted of child
abuse or an unlawful sexual offense:

26-6-104. Licenses, out-of-state notices, and consent.

No license or certifier :e to operate a family care home or child care center
shall be issued by the department, a county department, or a child place-
ment agency licensed under the provisions of this article if:

(a) The person applying for such a license or certificate has been con-
victed of an unlawful sexual offense, as defined in section 18-3-411 (1),
C.R.S. 1973, according to the records of the Colorado bureau of investiga-
tion; or

(b) The person applying for a license or certificate has not consulted with
the Colorado bureau of investigation, as defined in section 13-21-115 (1) (c),
C.R.S. 1973, to determine whether any employee of tl»* family care home or
child care center has. according to the bureau's records, been convicted of
an unlawful sexual offense, as defined in section 18-3-411(1), C.R.S. 1973.



9 (r)%llg for Youtr ystem,
Imin ce ofessionals

While many states specifically mandate training and instructional courses for social
services professionals or ciintinal justice system investigators, few states mandate suf-
ficient training and education in the critical area of child victimization and sexual
assault. Professionals who regularly address cases of child victimization need to be
prepared for the unique demands that this responsibility places upon them. The basic
understanding of the child abuse, child sexual assault, and incest victim is critical to
the successful processing of these cases through the social services and criminal justice
systems. Sophisticated and effective techniques for understanding the particular
needs of the child victim, interviewing the child victim or witness, and investigating
these difficult cases is critically needed. Investigators need to understand the use of the
National Crime Information Center and Federal Parent Locator systems. State re-
quirements should be examined to ensure that this type of training is specifically in-
cluded in educational and training programs for these professionals and that a suffi-
cient number of hours are devoted to these types of cases.

The State of New Jersey addressed one part of this need for education and train-
ing in its recently created Commission on Missing Persons. New Jersey (1983. Chapter
4b7) directed its training specifically to cases of missing persons and unidentified
bodies. The New Jersey Commission on Missing Persons will do the following:

e. Provide specialized training to law enforcement officers and medical
examiners in this State, in conjunction with the Police Training Commis-
sion, which would enable them to more efficiently handle the tracing of miss-
ing persons and unidentified bodies on the local level.

It is essential that each state consider mandating pre-service ami in-service training
for law enforcement and social services professionals. In addition, each state should
require an additional one-week in-service training program for those investigators who
deal specifically with cases of child victimization.

Each state may also want to consider legislative provisions that include in-service
educational programs for prosecutors and judges. The State of Colorado (1984, Chap-
ter 157) recently set up a teacher education and training program about laws concern-
ing child abuse and exploitation and how to report such cases. Following is an excerpt
from the Colorado statute:

22-32-109. Board of education- specific duties. (1) (z) To provide for a
periodic in-service program for all district teachers which shall provide infor-
mation about the "Child Protection Act of 1975," article 10 of title 19,
C.R.S., instruction designed to assist teachers in recognizing child abuse or
neglect, and instruction designed to provide teachers with information on
how to report suspected incidents of child abuse or neglect and how to assist
the child victim and his family.
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10 g %ngﬂl Oeth}ilthilemham||tat|on

It is a harsh reality that the person convicted of child victimization or child molesta-
tion is often not required to pay for the treatment and rehabilitation of the child. And,
unfortunately, most of the social services and state and local programs do not auto-
matically provide these services to the child victim. As a result, many children who are
the victims of sexual assault, incest, child molestation, and other crimes are never
effectively treated, counseled, or rehabilitated to give them the opportunity for a nor-
mal childhood.

Some states do provide that the person convicted of the assault pay for treatment
and rehabilitation of the victim. For example, Colorado (818-3-414) allows the judge
to require the defendant to pay for rehabilitation and counseling of the child victim.
Following is an excerpt from the Colorado statute:

18-3-414. Payment of treatment costs for the victim or victims of a sexual
offense against a child. (1) In addition to any other penalty provided by law,
the court may order any person who is convicted of an unlawful sexual of-
fense, as defined in section 18-3-411 (1), to meet all or any portion of the
financial obligations of treatment prescribed for the victim or victims of his
offense.

2) At the time of sentencing, the court may order that an offender de-
scribed in subsection (1) of this section be put on a period of probation for
the purpose of paying the treatment costs of the victim or victims, which,
when added to any time served, does not exceed the maximum sentence int-
posable for the offense.

In South Dakota (1984, H.B. 1097), a similar bill provides that the cost of treat-
ment be paid for by the defendant. An excerpt from the South Dakota statute is repro-
duced below:

Anyone convicted under 8§ 26-10-1, 22-22-7. 22-22-19 or 22-22-19.1. or

tbdivision (4) or (5) of § 22-22-1, may be required as part of the sentence
imposed by the court to pay the cost of any necessary medical, psychological
or psychiatric treatment of the minor resulting from the act or acts for which
the defendant isc. icted.

37






", Court-Appointed Advocates

In many states, abandoned, abused, or neglected children in juvenile family court
proceedings receive special treatment by the court. In order to ensure that the specific
needs of the child are met and his or her rights fully protected, some states appoint a
special attorney to represeni the child. This special attorney may be called aguardian
ad litem.

The guardian ad litem represents only the child and is independent of the state
prosecutor and the attorneys representing the parents. The guardian ad litem has full
access to all evidence and reports; and he or she may interview witnesses, make recom-
mendations to the court, and request additional examinations by doctors, psycholo-
gists, and psychiatrists. The appointment of the guardian ad litem ensures that the
child will be effectively represented and his or her best interests protected.

In some states, a guardian ad litem can be a trained volunteer lay person, often
called a court-appointed special advocate. Nevertheless, this representative of the
child has the same privileges to receive notices and pleadings similar to others involved
in the juvenile proceedings, such as parents, counselors, and attorneys.

The Guardian Ad Litem in Criminal Proceedings

Traditionally, the guardian ad litem has been appointed to represent abandoned, ne-
glected, or abused children in the special juvenile or family court proceedings. Chil-
dren who are the victims of crimes, such as physical or sexual assault, rarely have the
support and protection of a guardian ad litem. A constructive addition to any state
legislation would be to provide for the services of a guardian ad litem—who may or
may not be an attorney—for the chii ~ -h* is simply the victim of a crime.

Two states have passed legislr Auld expand the protection of the child
victim in two ways:

1. Provide for a person to act on behalf of the <hild victim in criminal cases.
2. Permit a supporting person to assist the child.

Pennsylvania (1984, S.B. 1361) has recently enacted legislation that would pro-
vide for a person to act in the best interests of the child involved in juvenile proceedings
or criminal , "eegs. Folk wing is an excerpt from the Pennsylvania legislation:

§5982. Rights and services.

(a) Designation of persons to act on behalf of children.—Courts of com-
mon pleas are directed to designate one or more persons to act in the best
interest of the child and provide the following services on behalf of children
who are involved in ctiminal proceedings or juvenile proceedings as victims
or witness"":

(1) To explain, in language understood by the child, all legal proceedings
in which the child will be involved.

(2) To act, as a friend of the court, to advise the judge, whenever appro-
priate, of the child's ability to understand and cooperate with any court pro-
ceedings.

(3) To assist the child and the child'- family in coping with the emotional
impact of the crime and subsequent criminal proceedings in which the child
is involved.
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The State of California (Penal Code 8868.5) provides that victim witnesses under
16 years of age be accompanied by a parent, guardian, or sibling at hearings and
during the trial. The child can choose who will attend and. of course, the person at-
tending need not be an attorney. Pan of the California statute is reproduced below:

§8b8.5 Sex offense cases: attendance of supporting person at testimony of
prosecuting witness 16 years of age or under.

(a) Notwithstanding any other provision of law. a prosecuting witness 16
years of age or under in a case involving a violation of Section 243.4, 261,
285. 286. 288, 288a. 289 or 647a. or a violation of subdivision (1) of Section
314. shall be entitled for support to the attendance of a parent, guardian or
sibling of his or her own choosing, whether or not a witness, at the prelimi-
nary hearing and at the trial, during the testimony of the prosecuting wit-
ness. The person so chosen shall not be a person described in Section 1070 of
the Evidence Code unless the person *** is related to the prosecuting witness
35.¢ parent, guardian or sibling and does not make notes during the hearing.

(b) If the person so chosen is also a prosecuting witness, the prosecution
shall present, on noticed motion, evidence that the person's attendance is
both desired by the prosecuting witness for support and will be helpful to the
prosecuting witness. Upon that showing, the court must grant the request
unless information presented by the defendant or noticed by the court estab-
lishes that the support person's attendance during the testimony of the pros-
ecuting witness would pose a substantial risk of influencing or affecting the
content of that testimony.

(c) The testimony of the person so chosen who is also a prosecuting wit-
ness shall be pr,'sei ted before the testimony of the prosecuting witness. The
prosecuting witt,*« shall be excluded from the courtroom during the per-
son's testimony. Whenever the evidence given by the person would be subject
to exclusion because given before the corpus delicti has been established, the
evidence shall be admitted subject to the court’s or the defendant’s motion to
strike that evidence from the record if the corpus delicti is not later estab-
lished by the testimony of the prosecu'inc witness.

In the area of court-appointed advocates for the child, state legislation can ac-
complish two crucial goals:

1. Appointing a representative for children who are simply the victims of
crimes.

2. Permitting the representative to be a trained lay person, not necessarily an
attorney.

Those states interested in more information about the court-appointed special
advocate program should contact the following:

The National Council of Juvenile and Family Court J' dges
P.O. Box 8970

Reno, Nevada 89507

(702) 784-6012
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12, Parental Kidnapping

A difficult problem encountered by the criminal and civil justice systems is parental
kidnapping, in which a non-custodial spouse abducts a child. These abducted chil-
dren are definitely at risk and often are the victims of physical abuse and emotional
trauma. Estimates of the annual incidence of parental kidnapping range between
25,000 and 500,000 cases a year. No one knows the exact dimensions of the problem,
but they are significant. In recent years, many states have sought to close the tradi-
tional loopholes in statutes dealing with parental kidnapping.

Traditional Problems in Enforcement

States differ on the question of whether the taking of a child is in fact a felony crime.
Most states consider this offense a felony because of the grave risk and danger to the
child. In addition, parental kidnapping is generally considered an interstate crime,
which requires extradition (the return of the defendant to the state where the crime
was committed). Normally, there is no extradition for minor offenses or misdemean-
ors. It isimportant to mandate that this crime will be a felony offense. A federal war-
rant for unlawful flight can only be issued if the crime is a felony for which extradition
is assured.

There are several problems in enforcing the laws against parental kidnapping.
Many states restrict enforcement by limiting the children protected to those below a
certain age, instead of the traditional limitation being the age of emancipation (18
years in most states).

Many state statutes make parental kidnapping a felony crime only if the child is
taken out of the state. In many cases, there is simply no proof of the child's where-
abouts, and so it is impossible to establish the fact that the child was actually taken
across state lines.

To address this problem, some states do allow enforcement of the law if the child
is taken or simply concealed. The concealment provision is effective and should be
included in every state statute. It also allows the crime to be regarded as a continuing
offense. Therefore, state laws should be strengthened to make it a felony crime not
only for taking a child but also for concealment of that child at any later date.

In many cases of parental kidnapping, the offending spouse uses other people to
help kidnap the child. States may want to consider legislation that wouid make the
crime applicable to any individual who assists or aids in the kidnapping of the child.

Slate Legislation for Protecting the Child Against Parental
Kidnapping

There are many complex issues that must be considered when enacring legislation that
concerns the crime of parental kidnapping. California (Penal Code 88 277. 278, 278.5,
279, and 784.5) has recently made an attempt to deal with these difficult issues within
the framework of a criminal statute. While no law effectively addresses all the issues
concerned, the California statute below is a step in the right direction:

277. In the absence of a court order determining rights of custody or visi-
tation to a minor child, every person having a right of custody of the child



who maliciously takes, detains, conceals, or entices away that child within or
without the state, without good cause, and with the intent to deprive the
custody right of another person or a public agency also having a custody
right to that Chl|d, shall be punished by imprisonment in the county jail for a
period of not more than one year, a fine of one thousand dollars (51,000), or
both, or by imprisonment in the state prison for a period of ON€Yyear and one
day, a fine of five thousand dollars (S5.000), or both.

A subsequently obtained court order for custody or visitation shall not af-
fect the application of this sec.ion.

For the Furposes of this section. "a person havinﬂ a right of custodﬁ/"
means the egaI%uardta.iofthe child oragerson who has a parent and child
relationship with the child pursuant to Part 7 (commencing with Section
70001 of Division -/ of the Civil Code.

278. Every person, not having a right of custody, who maliciously takes,
detains, conceals, or entices away, any minor child with intent to detain or
conceal that child from a person, guardian, or public agency having the law-
ful charge of the child shall be punished by imprisonment in the state prison
for two. three or four years, a fine of not more than ten thousand dollars
(S10.000), or both, or imprisonment in a county jail fora period of not more
than one year, a fine of not more than one thousand dollars (S1,000), or
both.

278.5. (a) Every person who in violation of the physical custody or visita-
tion provisions of a custody order, judgment, or decree takes, detains, con-
ceals, or retains the child with the intent to deprive another person of his or
her rights to physical custody or visitation shall be punished by imprison-
ment in the state prison for 16 months, or two or three years, a fine of not
more than ten thousand dollars (S10.000), or both; or by imprisonment in a
county jail for a period of not more than one year, a fine of not more than one
thousand dollars (51,000), or both.

(b) Every person who has a right to physical custody of or visitation with a
child pursuant to an order, judgment or decree of any court which grants
another person, guardian or public agency right to physical custody of or
visitation with that child, and who within or without the state detains, con-
ceals, takes, or entices away that child with the intent to deprive the other
person of that righ' to custody or visitation shall be punished by imprison-
ment in the state prison for 16 months, or two or three years, a fine of not
more than ten thousand dollars (510,000), or both; or by imprisonment in a
county jail fora period of not more than one year, afine of rot more than one
thousand dollars (51.000), or both.

279. (a) A peace officer investigating a report of a violation of Section
277, 278, or 278.5 may take a minor child into protective custody if it reason-
ably appears to the officer that any person unlawfully will flee the jurisdic-
tional territory with the minor child.

(b) A child who has been detained or concealed shall be returned to the
person, guardian, or public agency having lawful charge of the child, or to
the court in which a custody proceeding is pending, or to the probation de-
partment of the juvenile court in the county in which the victim resides.

(c) The offenses enumerated in Sections 277, 278, and 278.5 are continu-
ous in nature, and continue for so long as the minor child is concealed or
detained.

(d) Any expenses incurred in returning the child shall be reimbursed as
provided in Section 4605 of the Civil Code. Those expenses, and costs rea-
sonably incurred by the victim, shall be assessed against any defendant con-
victed of a violation of Section 277, 278, or 278.5.

(e) Pursuant to Sections 27 and 778, violation of Section 277, 278, or
278.5 is punishable in California, whether the intent to commit the offense is
formed within or without the slate, if the child was a resident of California or
present in California at the time of the taking, or if the child thereafter is
found in California.

784.5. The jurisdiction of a criminal action for a violation of Section 277,
278, or 278.5 shall be in any one of the following jurisdictional territories:

(a) Any jurisdictional territory in which the victimized person resides, or
where the agency deprived of custody is located, at the time of tufting or
deprivation,



(b) The jurisdictional territory in which the minor child was taken, de-
tained. or concealed.

(c) The jurisdictional territory in which the minor child is found.

When the jurisdiction lies in more than one jurisdictional erritory, the
district attorneys concerned may agree which of them will prosecute the
case.

The enactment of these laws is significant because they address these issues:

1. The cases where no court order regarding custody or visitation has been is-
sued.

2. Concealment of the child.

3. The individual who is outside the sti_'? but who entices or takes a child away
from the lawful custodian.

4. The ability of a police officer to take a child into protective custody.
5. The continuing nature of the crime.

6. Reimbursement of the costs of returning the child.

Civil Provisions

Following is an important provision of civil law that may help to deter the incidence of
parental kidnappinp: Any parent who unlawfully takes or conceals a minor child, or
any other person who knowingly aids the parent in the unlawful abduction or conceal-
ment of such a child, from the parent or legal guardian with the right to custody shall
be liable for civil damages.

Finally, an important provision of state legislation would be to require that the
state enter into an agreement with the Federal Parent Locator Service, a federal and
state search system to locate the offending spouse. States should, by mandate of state
law or by executive order, enter into an agreement with the federal government to use
its service. Illinois (810.3.2) has such a provision in its state law. which follows:

Sec. 10-3.2. Parent Locator Service. The lllinois Department through its
Child and Spouse Support Unit shall enter into agreements with the Secre-
tary of Health and Human Services or his designee under which the services
of the Federal Parent Locator Service established by the Social Security Act
are made available to this State and the Illinois Department for the purpose
of locating an absent parent or child when the child has been abducted or
otherwise improperly removed or retained from the physical custody of a
parent or other person entitled to custody of the child, or in connection with
the making or enforcing of a child custody determination in custody pro-
ceedings instituted under the Uniform Child Custody Jurisdiction Act, or
otherwise in accordance with law. The Illinois Department shall provide
general information to the public about the availability and use of the Parent
Locator Service in relation to child abduction and custody determination
proceedings, shall promptly respond to inquiries made by those parties spec-
ified by federal regulations upon receipt of information as to the location of
c.n absent parent or child from the Federal Parent Locator Service and shall
maintain accurate records as to the number of such inquiries received and
processed by the Department.






