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A BILL

For an Act entitled: "An Act relating to powers and duties of guardians."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.26.150(e) is amended to read:

(e) A guardian may not

(1) place the ward in a facility or institution for 

mentally ill other than through a formal commitment proceeding under 

AS 47.30 in which the ward has a separate guardian ad litem;

(2) consent on behalf of the ward to an abortion, ster­

ilization, psychosurgery, or removal of bodily organs except when 

necessary to preserve the life or prevent serious impairment of the 

physical health of the ward;

(3) consent on behalf of the ward to the withholding of

lifesaving [LIFE-SAVING] medical procedures; however, a guardian is

not required to oppose the cessation or withholding of lifesaving 

medical procedures when those procedures will serve only to prolong

the dying process and offer no reasonable expectation of effecting__a

temporary or permanent cure of or relief from the illness or condition

being treated unless the ward has clearly stated that lifesaving 

medical procedures not be withheld; a guardian is not civilly liable 

for acts or omissions under this paragraph unless the act or omission 

constitutes gross negligence or reckless or intentional misconduct;

(4) consent on behalf of the ward to the performance of an 

experimental medical procedure or to participation in a medical ex­

periment not intended to preserve the life or prevent serious

- 1 -  CSHB 4 8 5 ( J u d )
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1 impairment of the physical health of the ward;

2 (5) consent on behalf of the ward to termination of the

3 ward’s parental rights;

4 (6) prohibit the ward from registering to vote or from

5 casting a ballot at public election;

6 (7) prohibit the ward from applying for and obtaining a

7 driver's license;

8 (8) prohibit the marriage or divorce of the ward.

CuriB 4 8 5 ( J u d ) -2-
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P O S I T I O N  P A P E R  

B i l l  No. ~ H B485

T h e  O f f i c e  o f  P u b l i c  A d v o c a c y  in t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  
p e r f o r m s  t h e  d u t i e s  o f  t h e  P u b l i c  G u a r d i a n  u n d e r  A . S .  1 3 . 2 6 . 3 6 0 -  

1 3 . 2 6 . 4 1 0 .  G u a r d i a n s  p r o v i d e  i n f o r m e d  m e d i c a l  c o n s e n t s  t o r  

i n c a p a c i t a t e d  p e r s o n s  ( w ards) d i r e c t l y  i m p a c t i n g  t h e  w a r d ' s  

h e a l t h  a n d  s a f e t y  a c c o r d i n g  t o  A . S .  1 3 . 2 6 . 1 5 0 ( c ) ( 5 )  e x c e p t  as 
l i m i t e d  b y  (e) o f  t h i s  s e c t i o n .

P R E S E N T  S T A T U T E ;

A . C .  1 3 . 2 5 . 1 5 0 ( e )  "A g u a r d i a n  m a y  n o t . . . ( d )  c o n s e n t  o n  b e h a l f  o f  
t h e  w a r d  t o  t h e  w i t h h o l d i n g  o f  l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s . "

P R O P O S E D  A M E N D M E N T :

A . S .  1 3 . 2 5 . 1 5 0 ( e )  " A  g u a r d i a n  m a y  n o t . . . (3) c o n s e n t  o n  b e h a l f  o f  

t h e  w a r d  t o  t h e  w i t h h o l d i n g  o f  l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s ;  
h o w e v e r ,  t h e  g u a r d i a n  is n o t  r«. ^ i r e d  to o p p o s e  t h e  c e s s a t i o n  o r  
w i t h h o l d i n g  o f  l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s  w h e n  t h o s e  
p r o c e d u r e s  w i l l  s e r v e  o n l y  t o  p r o l o n g  t h e  d y i n g  p r o c e s s  a n d  o t t e r  

n o  r e a s o n a b l e  e x p e c t a t i o n  o f  e f f e c t i n g  a t e m p o r a r y  o r  p e r m a n e n t  
c u r e  o t  o r  r e l i e f  f r o m  t h e  i l l n e s s  o r  c o n d i t i o n  b e i n g  t r e a t e d ; "

R A T I O N A L E :

T h e  c u r r e n t  l a w  c o u l d  b e  i n t e r p r e t e d  a s  r e q u i r i n g  t h e  g u a r d i a n  t o  

i n s i s t  u p o n  t h e  c o n t i n u a t i o n  o f  " l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s "  
r e g a r d l e s s  o f  t h e  v a l u e s  s u c h  p r o c e d u r e s  m i g h t  o t t e r  t h e  p a t i e n t  
m  t e r m s  o t  b e n e f i t s  r e c e i v e d .  T h e  q u e s t i o n  w h i c h  n e e d s  t o  b e  
c o n s i d e r e d  is w h e t h e r  t h e  p r o c e d u r e  o t t e r s  r e l i e f  o r  c u r e ,  v e r s u s  
s i m p l y  p r o l o n g i n g  t h e  d y i n g  p r o c e s s  b y  t h e  u s e  o f  h e r o i c  m e a n s .

P R O B L E M  A R E A S  IN T H E  P R E S E N T  S T A T U T E :

(1) A  l i t e r a l  r e a d i n g  o f  t h e  s t a t u t e  w o u l d  m e a n  t h a t  l i f e - s a v i n g  
m e d i c a l  p r o c e d u r e s  c a n n o t  b e  s t o p p e d  o n c e  t h e y  a r e  s t a r t e d ,  
h e n c e  t h e  p o s s i b i l i t y  m a y  a r i s e  t h a t  n o n - b e n e t i c i a l  a n d  e v e n  
h a r m f u l  p r o c e d u r e s  c o u l d  n o t  b e  w i t h d r a w n .  A  f u r t h e r  p o s s i b l e  

e f f e c t  m i g h t  b e  t h a t  a d i f f e r e n t  s t a n d a r d  o f  c a r e  w o u l d  b e  u s e d  
t o r  w a r d s  t h a n  t o r  o t h e r  p a t i e n t s .  A l s o  t h o s e  w i t h  g u a r d i a n s  
m i g h t  b e  e i t h e r  o v e r t r e a t e d  s i n c e  t h e  t r e a t m e n t  c o u l d  n o t  b e  
s t o p p e d  o r  u n d e r t r e a t e d  b e c a u s e  t h e  t r e a t m e n t  w a s  n o t  b e g u n  l e s t  
it c o u l d  n o t  b e  w i t h d r a w n .



(2) t h e  m e a n i n g  o f  " l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s "  is n o t  c l e a r  
n o r  is i t  d e f i n e d .  A n  a t t e m p t  t o  d e f i n e  t h e  p h r a s e  d e f i e s  t h e  

e n u m e r a t i o n  p r o c e s s ,  a s  d o e s  a l i s t  o f  t h e  e x c e p t i o n s .  M o r e o v e r ,  

s u c h  a t a s k  b o r d e r s  o n  t h e  i m p o s s i b l e  b e c a u s e  o t  t h e  n a t u r e  o f  
t h e  w o r d s .  T h e  p h r a s e  f o c u s e s  o n  "procedure.s" i n s t e a d  o f  t h e  

" r e l a t i o n s h i p "  o t  t h e  t r e a t m e n t  t o  t h e  w a r d  in t e r m s  o f  t h e  

b e n e f i t s  r e c e i v e d .  E . G . ,  c h e m o t h e r a p y  o r  a r e s p i r a t o r  is 
l i f e - s a v i n g  i f  i t  is h e l p f u l  i n  t h e  r e s t o r a t i o n  o t  h e a l t h  o f  t h e  
w a r d ,  b u t  i t  w o u l d  b e  c o u n t e r i n d i c a t e d  if it s i m p l y  p r o l o n g e d  t h e  
d y i n g  p r o c e s s .

(3) A n  a t t e m p t  t o  s o l v e  t h e s e  p r o b l e m s  b y  h a v i n g  t h e  h e a l t h  c a r e  
p r o v i d e r  a c t  i n d e p e n d e n t l y  o f  t h e  g u a r d i a n  w o u l d  d e f e a t  t h e  

p u r p o s e  o t  g u a r d i a n s h i p .  F u r t h e r ,  s u c h  a c t i o n s  b y  t h e  h e a l t h  

c a r e  p r o v i d e r  w o u l d  b e  d e s t r u c t i v e  o t  t h e  i n f o r m e d  c o n s e n t  
p r o c e s s .

(4) T h e  s t a t u t e  c a n  c r e a t e  d i f f i c u l t i e s  in t h e  d e c i s i o n - m a k i n g  
p r o c e s s  t o r  t h e  g u a r d i a n ,  w a r d ,  p h y s i c i a n ,  h e a l t h  c a r e  

i n s t i t u t i o n  a n d  i t s  p e r s o n n e l ,  a n d  o t h e r  h e a l t h  c a r e  p r o v i d e r s .  
I n  a d d i t i o n ,  it w o u l d  o f t e n  c o n f l i c t  w i t h  t h e  p h i l c s o p h y  ot 
m e d i c a l  e t h i c s .

S U P P O R T / H B 4 8 b ;

(1) T h e  a m e n d m e n t  m o r e  c l e a r l y  d e l i n e a t e s  t h e  d i f f e r e n t  t y p e s  
o t  m e d i c a l / n u r s i n g  c a r e  i n v o l v e d ,  t h u s  a l l o w i n g  t h e  g u a r d i a n  to 
c a r r y  o u t  m o r e  a d e q u a t e l y  h i s / h e r  r e s p o n s i b i l i t i e s  t o w a r d  t h e  
w a r d .

(2) T h e  a m e n d m e n t  • a l l o w s  t h e  g u a r d i a n  to n o t  o p p o s e  t h e  

c e s s a t i o n  o r  w i t h h o l d i n g  o f  l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s  w h e r e  
t h e y  a r e  c l e a r l y  i n e f f e c t i v e  a n d  n o t  b e n e f i c i a l  t o  t h e  w a r d  f r o m  
t h e  p e r s p e c t i v e  o f  t h e  w a r d .

(3) T h e  a m e n d m e n t  f a c i l i t a t e s  a n d  k e e p s  o p e n  t h e  c o m m u n i c a t i o n  
p r o c e s s  a n d  d i a l o g u e  a m o n g  t h e  g u a r d i a n  a n d  h e a l t h  c a r e  p r o v i d e r s  
a t  a l l  t i m e s .

(4) T h e r e  a r e  n o  f o r e s e e n  c o s t s  t o  t h e  O P A  w i t h  p a s s a g e  o t  H B 4 8 5 .

D a t e
D e p a r t m e n t  o f  A d m i n i s t r a t i o n
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HOUSE BILL NO. 485

•»

; GO

For an Act entitled: "An Act relating to powers and duties of guardians."

House Bill No. 485 amends Alaska Statute 13.26.150(e) to clarify that a 
guardian is not required to oppose the cessation or withholding of 
life-saving medical procedures when those procedures will serve only .to 
prolong the dying process and offer no reasonable expectation of effecting 
a temporary or permanent cure of or relief from the illness or condition 
being treated.

It is the department's understanding that some guardians have a felt 
responsibility to oppose the withholding of medical treatment regardless 
of their beliefs or judgement. The change would allow the guardian to 
defer to a more appropriate party, such as a relative, to make critical 
decisions regarding life saving medical procedures. In addition, the bill 
is consistent with other federal and State policies requiring review of 
such decisions.

The department has no objection to the passage of HB 485.

RECOMMENDED:

Division of Family 
and Youth Services

DATE: February 4, 1986

APPROVED:

Department of Health 
and Social Services
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GUARDIANSHIP LAW: NO CODE ORDERS

POSITION:

Guardians should be permitted to consent to the withholding 
of medical procedures which offer no reasonable expectation 
of effecting a temporary or permanent cure of or relief 
from the illness or condition being treated. The current 
law, AS 13.26.150(e)(3) presently is being interpreted to 
require the continuation of "lifesaving medical procedures" 
no "matter what value such procedures might offer the 
patient in terms of benefits received. The question which 
needs to he considered is wht-her the procedure offers 
relief or cure or rather is simply prolongation of the 
dying process by use of invasive and heroic means.

ACTION:

Amend AS 13.26.150(e)(3) to provide that a guardian is not 
required to oppose the cessation or withholding of 
lifesaving medical procedures when those procedures will 
serve only to prolong the dying process and offer no 
reasonable expectation of effecting a temporary or 
permanent cure of or relief from the illness or condition
being treated.

December 6, 1985
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o h a l a o h a

319 Seward St., Juneau, Alaska 9 9S01

Hr. Chairman, I am Sister Barbara Haase, a member of the 

Sisters of St. Joseph of Peace, Administrator of Ketchikan 

General Hospital and former Chairman of the Health Association

of Alaska. I am here today to speak on behalf of the

Association as well as my own facility. The Health Association 

of Alaska represents hospitals and nursing homes in j-. '.aska.

We support House Bill 485 by Representatives Sund and

Gruenberg. This is a tightly drawn proposal which resolves a

very specific and real problem. Under the current law "life 

saving procedures" may not be withheld from a ward under any 

circumstance. This is a substantial difference from the 

stancard of medicine which is available to you and me. The 

guardianship lav; ought to work to protect the rights of an 

individual, not to deprive the person of rights.

The purpose of AS 1?.26.150(e)(3) was to prevent situations

where a guardian, who could benefit from the death of a ward,
• *

could decide whether or not the ward should die. It was thought 

that putting either a guardian or a ward in that position should 

be avoided. Unfortunately, there have been unforeseen 

consequences.



Life-saving procedures, once begun, cannot be stopped without a 

court order. Heroic -treatment must always be applied, without 

regard to its ultimate usefulness. This results in prolonged 

useless medical treatment.

Let me offer you 2 examples: A 90 year old frail and

deteriorating patient with a failing kidney. If the patient 

suffers acute renal failure, is hemodialysis appropriate? 

Probably not, unless you are a ward. If the patient goes into 

cardiac arrest, should defibrillation be a:ninistered? Probably 

not, unless you are a ward. In either case is there a realistic 

expectation of any positive or prolonged outcome? I would 

expect not.

Under current law there is no latitude in these cases. This is 

not the intent of the original lav/ nor -is it reasonable or 

humane treatment of individuals with proper concern for the 

dignity of the individual.
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House Bill 435 offers a simple and realistic solution to this 

dilemma. It provides that a guardian can accept the advice of 

the medical community as it relates to the withholding of 

procedures when those procedures will only serve to prolong the 

dying process and offer no reasonable expectation of effecting a 

temporary or permanent cure of, or relief from, the illness or 

condition being treated. The ward remains protected by the 

provisions of the guardianship law. The guardian retains the 

obligation to act on behalf of the ward and to protect the 

rights of the ward. This measure simply includes the option, 

not a mandate, to accept medical advice.

W e  do n o t  b e l i e v e  th a t  t h e  g u a r d i a n  is p l a c e d  in an i m p o s s i b l e  

s i t u a t i o n  in t h i s  bill. A g u a r d i a n  r e t a i n s  the o b l i g a t i o n  to 

r e v i e w  t h e  r e c o m m e n d a t i o n s  a n d  if, in t h e  guardianfe o p i n i o n ,  the 

r e c o m m e n d a t i o n  is not a p p r o p r i a t e ,  to o b j e c t .  T h i s  b i l l  s i m u l y  

s a y s  t h a t  the o b j e c t i o n  is not m a n d a t e d  in law. It r e s t o r e s  

j u d g e m e n t  w h e r e  it s h o u l d  h a v e  a l w a y s  b e e n  a n d  r e s t o r e s  r i g h t s  

to a w a r d  w h i c h  w e  b e l i e v e  w e r e  u n i n t e n t i o n a l l y  t a k e n  a w a y  w i t h  

t h e  p a s s a g e  of A l a s k a ' s  g u a r d i a n s h i p  law.

Mr. Chairman, I would like to thank you for this opportunity to 

testify. I would be pleased to answer any questions.
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(e) T h e  t e m p o r a r y  g u a i u . . . .  r  s h a l l  e x p i r e  a t  t h e  t i m e  o f  t h e

a p p o in t m e n t  o f  a  f u l l  o r  p a r t i a l  g u a r d i a n  o r  u p o n  t h e  d is m is s a l  o f  t h e  

p e t i t i o n  fo r  g u a r d i a n s h i p .

(0  I f  n o  g u a r d i a n s h i p  p e t i t i o n  is  p e n d in g  b u t  t h e  c o u r t  i s  in f o rm e d  

o f  a  p e r s o n  w h o  is  a p p a r e n t l y  i n c a p a c i t a t i  d  a n d  i n  n e e d  o f  e m e r g e n c y  

l i f e - s a v in g  s e r v ic e s ,  t h e  c o u r t  m a y  a u th o r i z e  t h e  s e r v ic e s  u p o n  

d e t e r m i n i n g  t h a t  d e l a y  u n t i l  a  g u a r d i a n s h i p  h e a r i n g  c a n  b e  h e ld  

w o u ld  e n t a i l  a  l i f e - t h r e a t e n i n g  r i s k  to  t h e  p e r s o n .  (§ 1 c h  7 3  S L A  

1 9 7 8 ; a m  § 11 c h  8 3  S L A  1 9 8 1 )

E ffec t o f  am en d m en ts . — The 1981 
am endm ent rewrote this section.

S e c .  1 3 .2 6 .1 4 1 . E m e r g e n c y  p o w e r s .  N o t w i t h s t a n d i n g  th e  l i m i t s  

o f  a  t e m p o r a r y  g u a r d i a n s h i p  o r  g u a r d i a n s h i p  o r d e r ,  a  t e m p o r a r y  

g u a r d i a n  a n d  g u a r d i a n  a t  a l l  t i m e s  h a v e  t h e  r i g h t  to  a u th o r i z e  t h e  

p r o v i s io n  o f  e m e r g e n c y  l i f e - s a v in g  s e r v ic e s .  T h i s  r i g h t  in c lu d e s  t h e  

p o w e r  to  a u th o r i z e  h o s p i t a l i z a t i o n  w i t h o u t  a d v a n c e  c o u r t  a p p r o v a l .  

(§ 12  c h  8 3  S L A  1 9 8 1 )

S e c .  1 3 .2 6 .1 4 5 .  W h o  m a y  b e  g u a r d i a n ;  p r i o r i t i e s ] ] ( a )  T h e  c o u r t  

m a y  a p p o in t  a  c o m p e t e n t  p e r s o n ,  t h e  p u b l i c " g i f a r a l a n ,  o r  a  p r i v a t e  

a s s o c ia t i o n  o r  n o n p r o f i t  c o r p o r a t io n  w i t h  a  g u a r d i a n s h i p  p r o g r a m  fo r  

in c a p a c i t a t e d  p e r s o n s ,  a s  g u a r d i a n  o f  a n  i n c a p a c i t a t e d  p e r s o n .

(b ) T h e  c o u r t  m a y  n o t  a p p o in t  a  p e r s o n  to  b e  a  g u a r d i a n  o f  a n  
i n c a p a c i t a t e d  p e r s o n  i f  t h e  p e r s o n

(1 ) p ro v id e s ,  o r  i s  l i k e ly  to  p ro v id e  d u r i n g  t h e  g u a r d i a n s h i p  p e r io d , 

s u b s t a n t i a l  s e r v ic e s  to  t h e  in c a p a c i t a t e d  p e r s o n  in  a  p r o f e s s io n a l  o r  

b u s i n e s s  c a p a c i ty ,  o t h e r  t h a n  in  th e  c a p a c i ty  a s  g u a r d i a n ;

(2 ) is ,  o r  i s  l i k e ly  to  b e c o m e  d u r i n g  t h e  g u a r d i a n s h i p  p e r io d ,  a  
c r e d i to r  o f  t h e  i n c a p a c i t a t e d  p e r s o n ,  o t h e r  t h a n  i n  t h e  c a p a c i ty  a s  

g u a r d i a n ;
(3 ) h a s ,  o r  i s  l i k e ly  to  h a v e  d a r i n g  t h e  g u a r d i a n s h i p  p e r io d ,  

i n t e r e s t s  w h ic h  m a y  c o n f l ic t  w i th  th o s e  o f  t h e  i n c a p a c i t a t e d  p e r s o n ;  o r
(4 ) is  e m p lo y e d  b y  a  p e r s o n  w h o  w o u ld  b e  d i s q u a l i f i e d  u n d e r  (1 ) —

(3) o f  t h i s  s u b s e c t io n .
(c) A  p e r s o n  m a y  b e  a p p o in t e d  a s  t h e  g u a r d i a n  o f  a n  i n c a p a c i t a t e d  

p e r s o n  n o t w i t h s t a n d i n g  t h e  p r o v i s io n s  o f  (b ) o f  t h i s  s e c t io n  i f  th e  

p e r s o n  is  t h e  s p o u s e ,  a d u l t  c h i ld ,  p a r e n t ,  o r  s i b l i n g  o f  t h e  in c a p a c i ­

t a t e d  p e r s o n  a n d  t h e  c o u r t  d e t e r m i n e s  t h a t  t h e  p o t e n t i a l  c o n f l ic t  o f  
i n t e r e s t  i s  i n s u b s t a n t i a l  a n d  t h a t  t h e  a p p o i n t m e n t  w o u ld  c le a r ly  b e  in  

t h e  b e s t  i n t e r e s t s  o f  t h e  i n c a p a c i t a t e d  p e r s o n .
(d ) S u b je c t  to  (e) o f  t h i s  s e c t io n ,  q u a l i f i e d  p e r s o n s  h a v e  p r i o r i t y  fo r  

a p p o in t m e n t  a s  g u a r d i a n  in  t h e  fo l lo w in g  o rd e r :

§ 13 .2  a t u t e s  § 1 3 .2 6 .1 4 5



t im e  o f  t h e  

m is s a l  o f  th e

c is  in f o rm e d  

>f e m e r g e n c y  

•rv ic e s  u p o n  

c a n  b e  h e ld  

1 c h  7 8  S L A

§ 13.26.145

9

ig  t h e  l i m i t s  

a  t e m p o r a r y  

■ .uthorize t h e  

in c lu d e s  t h e  

a r t  a p p r o v a l .

a )  T h e  c o u r t  

o r  a  p r i v a t e  

' p r o g r a m  fo r  

rso n .

a r d i a n  o f  a n

n s h ip  p e r io d , 

o fe s s io n a l  o r

u p  p e r io d ,  a  

c a p a c i ty  a s

is h ip  p e r io d , 

e d  p e r s o n ;  o r  

. u n d e r  (1 ) —

n c a p a c i ta te d  
e c tio n  i f  t h e  

t h e  in c a p a c i-  
a l  c o n f l ic t  o f  
c le a r ly  b e  in

e p r i o r i t y  fo r

9

*

(1 ) a  p e r s o n ,  a s s o c ia t io n ,  o r  p r i v a t e  n o n p r o f i t  c o r p o r a t io n  n o m i­

n a t e d  b y  t h e  i n c a p a c i t a t e d  p e r s o n ,  i f  a t  t h e  t i m e  o f  t h e  n o m i n a t i o n  t h e  

in c a p a c i t a t e d  p e r s o n  h a d  t h e  c a p a c i ty  to  m a k e  a  r e a s o n a b ly  i n t e l l i ­

g e n t  c h o ic e ;

(2 ) t h e  s p o u s e  o f  t h e  in c a p a c i t a t e d  p e r s o n ;

(3 ) a n  a d u l t  c h i ld  o r  p a r e n t  o f  t h e  in c a p a c i t a t e d  p e r s o n ;

(4 ) a  r e l a t i v e  o f  t h e  i n c a p a c i t a t e d  p e r s o n  w i th  w h o m  t h e  in c a p a c i ­

t a t e d  p e r s o n  h a s  r e s id e d  fo r  m o r e  t h a n  s ix  m o n t h s  d u r i n g  t h e  y e a r  

b e fo r e  t h e  f i l in g  o f  t h e  p e t i t i o n ;

(5 ) a  r e l a t i v e  o r  f r i e n d  w h o  h a s  d e m o n s t r a t e d  a  s in c e r e ,  l o n g s t a n d ­

i n g  i n t e r e s t  in  t h e  w e l f a r e  o f  t h e  i n c a p a c i t a t e d  p e r s o n ;

(6 ) a  p r i v a t e  a s s o c ia t i o n  o r  n o n p r o f i t  c o r p o r a t io n  w i th  a  g u a r d i a n ­

s h i p  p r o g r a m  fo r  i n c a p a c i t a t e d  p e r s o n s ;

(7 ) t h e  p u b l ic  g u a r d i a n .

(e ) T h e  p r i o r i t i e s  e s t a b l i s h e d  i n  <d) o f  t h i s  s e c t io n  a r e  n o t  b in d in g ,  

a n d  t h e  c o u r t  s h a l l  s e l e c t  t h e  p e r s o n ,  a s s o c ia t io n ,  o r  n o n p r o f i t  

c o r p o r a t io n  t h a t  i s  b e s t  q u a l i f i e d  a n d  w i l l in g  to  s e r v e .  T h e  c o u r t  s h a l l  

a ls o  g iv e  c o n s id e r a t io n  to  a  n o m i n a t i o n  b y  a  p e r s o n  d e s c r ib e d  in  (d ) o f  

t h i s  s e c t io n  a n d  to  a  n o m i n a t i o n  in  t h e  w il l  o f  a  d e c e a s e d  p a r e n t  o r  

s p o u s e  o f  t h e  i n c a p a c i t a t e d  p e r s o n .  (§ 1 c h  7 8  S L A  1 9 7 2 ; a m  § 13  ch  
8 3  S L A  1 9 8 1 )

E ffec t o f am en d m en ts . — The 1981 
am endm ent rewrote th is section.

NOTES TO D EC ISIO N S

C ited  in In re O.S.D., Sup. Ct. Op. No.
2744 (File No. 7041), 672 P.2d 1304 
(1983).

S e c .  1 3 .2 6 .1 5 0 . G e n e r a l  p o w e r s  a n d  d u t i e s  o f  g u a r d i a n ,  (a )  A  
g u a r d i a n  s h a l l  d i l i g e n t l y  a n d  i n  g o o d  f a i t h  c a r r y  o u t  t h e  s p e c if ic  

d u t i e s  a n d  p o w e r s  a s s ig n e d  b y  t h e  c o u r t .  I n  c a r r y i n g  o u t  d u t i e s  a n d  
p o w e r s ,  t h e  g u a r d i a n  s h a l l  e n c o u r a g e  t h e  w a r d  to  p a r t i c i p a t e  to  t h e  
m a x i m u m  e x t e n t  o f  t h e  w a r d 's  c a p a c i ty  in  a l l  d e c is io n s  w h ic h  a f f e c t  
t h e  w a r d ,  to  a c t  o n  t h e  w a r d ’s  o w n  b e h a l f  in  a l l  m a t t e r s  in  w h ic h  th e  
w a r d  is  a b le ,  a n d  to  d e v e lo p  o r  r e g a i n ,  to  t h e  m a x im u m  e x te n t  
p o s s ib le ,  t h e  c a p a c i ty  to  m e e t  t h e  e s s e n t i a l  r e q u i r e m e n t s  fo r  p h y s ic a l  
h e a l t h  o r  s a f e ty ,  to  p r o t e c t  t h e  w a r d ’s  r i g h t s ,  a n d  to  m a n a g e  t h e  
w a r d ’s  f i n a n c ia l  r e s o u r c e s .

(b ) A  p a r t i a l  g u a r d i a n  o f  a n  i n c a p a c i t a t e d  p e r s o n  h a s  o n ly  t h e  
p o w e r s  a n d  d u t i e s  r e s p e c t i n g  t h e  w a r d  e n u m e r a t e d  in  t h e  c o u r t  o rd e r .

(c) A  fu l l  g u a r d i a n  o f  a n  i n c a p a c i t a t e d  p e r s o n  h a s  t h e  s a m e  p o w e r s '  
a n d  d u t i e s  r e s p e c t i n g  t h e  w a r d  t h a t  a  p a r e n t  h a s  r e s p e c t in g  a n

§ 13.26.150 D ec e d e n t s. E s tates, G ua r d i a n s h i p s, E t c. § 13.26.150
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§ 1 3 .2 6 .1 5 0 A l a s k a  St a t u t e s § 1 3 .2 6 .1 5 0

u n e m a n c ip a t e d  m i n o r  c h i ld  e x c e p t  t h a t  t h e  g u a r d i a n  is  n o t  l i a b le  fo r 
t h e  c a r e  a n d  m a i n t e n a n c e  o f  t h e  w a r d  a n d  i s  n o t  l i a b l e ,  s o le ly  b y  
r e a s o n  o f  t h e  g u a r d i a n s h i p ,  to  a  p e r s o n  w h o  is  h a r m  ;d  b y  a c t s  o f  t h e  
w a r d .  E x c e p t  a s  m o d if ie d  b y  o r d e r  o f  t h e  c o u r t ,  r. f u l l  g u a r d i a n ’s  
p o w e r s  a n d  d u t i e s  in c lu d e ,  b u t  a r e  n o t  l i m i t e d  to ,  th_- fo llo w in g :

(1 ) t h e  g u a r d i a n  is  e n t i t l e d  to  c u s to d y  o f  t h e  p e r s o n  o f  t h e  w a r d  a n d  
s h a l l  a s s u r e  t h a t  t h e  w a r d  h a s  a  p la c e  o f  a b o d e  in  t h e  l e a s t  r e s t r i c t i v e  
s e t t i n g  c o n s i s t e n t  w i th  t h e  e s s e n t i a l  r e q u i r e m e n t s  fo r  t h e  w a r d 's  
p h y s ic a l  h e a l t h  a n d  s a f e ty ;

(2 ) t h e  g u a r d i a n  s h a l l  a s s u r e  t h e  c a r e ,  c o m f o r t ,  a n d  m a i n t e n a n c e  o f  
t h e  w a rd ;

(3 ) t h e  g u a r d i a n  s h a l l  a s s u r e  t h a t  t h e  w a r d  r e c e iv e s  t h e  s e r v ic e s  
n e c e s s a r y  to  m e e t  t h e  e s s e n t i a l  r e q u i r e m e n t s  fo r  t h e  w a r d ’s  p h y s ic a l  
h e a l t h  a n d  s a f e ty  a n d  to  d e v e lo p  o r  r e g a i n ,  to  t h e  m a x i m u m  e x t e n t  
p o s s ib le ,  t h e  c a p a c i ty  to  m e e t  t h e  w a r d ’s  n e e d s  fo r  p h y s i c a l  h e a l t h  a n d  
s a f e ty ;

(4 ) t h e  g u a r d i a n  s h a l l  a s s u r e  t h r o u g h  t h e  i n i t i a t i o n  o f  c o u r t  a c t io n  
a n d  o th e r  m e a n s  t h a t  t h e  w a r d  e n jo y s  a l l  p e r s o n a l ,  c iv i l ,  a n d  h u m a n  
r i g h t s  to  w h ic h  t h e  w a r d  i s  e n t i t l e d ;

(5 ) t h e  g u a r d i a n  m a y  g iv e  c o n s e n t s  o r  a p p r o v a l s  n e c e s s a r y  to  
e n a b le  t h e  w a r d  to  r e c e iv e  m e d ic a l  o r  o t h e r  p r o f e s s io n a l  c a r e ,  c o u n s e l ,  
t r e a t m e n t ,  o r  s e r v ic e s  e x c e p t  a s  o th e r w i s e  l i m i t e d  b y  (e) o f  t h i s  
s e c t io n ;

(6 ) i f  a  c o n s e r v a to r  fo r  t h e  e s t a t e  o f  t h e  v a r d  h a s  n o t  b e e n  
a p p o in te d ,  t h e  g u a r d i a n  m a y  r e c e iv e  m o n e y  a n d  p r o p e r ty  d e l iv e r a b l e  
to  t h e  w a r d  a n d  a p p ly  t h e  m o n e y  a n d  p r o p e r ty  fo r  s u p p o r t ,  c a r e ,  a n d  
e d u c a t io n  o f  t h e  w a r d ;  h o w e v e r ,  t h e  g u a r d i a n  m a y  n o t  a p p ly  t h e  
w a r d ’s  m o n e y  o r  p r o p e r ty  fo r  t h e  s e r v ic e s  a s  g u a r d i a n  o r  fo r  ro o m  a n d  
b o a r d  w h ic h  t h e  g u a r d i a n ,  o r  t h e  g u a r d i a n ’s  s p o u s e ,  p a r e n t ,  o r  c h i ld  
h a s  f u r n i s h e d  t h e  w a r d  u n le s s ,  b e fo r e  p a y m e n t ,  t h e  c o u r t  f in d s  t h a t  
t h e  w a r d  i s  f i n a n c i a l l y  a b l e  to  p a y  a n d  t h a t  t h e  c h a r g e  is  r e a s o n a b le ;  
n o t i c e  o f  a  r e q u e s t  f o r  p a y m e n t  a p p r o v a l  s h a l l  b e  p r o v id e d  to  a t  l e a s t  
o n e  r e l a t i v e  o f  t h e  w a r d  i f  p o s s ib le ;  t h e  g u a r d i a n  s h a l l  e x e r c i s e  c a r e  to  
c o n s e r v e  a n y  e x c e s s  m o n e y  o r  p r o p e r ty  fo r  t h e  w a r d ’s  n e e d s ;

(7 ) i f  a  c o n s e r v a to r  o f  t h e  e s t a t e  o f  t h e  w a r d  h a s  b e e n  a p p o in t e d ,  t h e  
g u a r d i a n  s h a l l  p a y  a l l  o f  t h e  w a r d ’s  e s t a t e  r e c e iv e d  b y  t h e  g u a r d i a n  in  
e x c e s s  o f  t h e  m o n e y  e x p e n d e d  to  m e e t  c u r r e n t  e x p e n s e s  fo r  s u p p o r t ,  
c a r e ,  a n d  e d u c a t io n  o f  t h e  w a r d ,  to  t h e  c o n s e r v a to r  fo r  m a n a g e m e n t  a s  
p ro v id e d  in  A S  1 3 .2 6 .1 6 5  —  1 3 .2 6 .3 1 5 v a n d  t h e  g u a r d i a n  s h a l l  a c c o u n t  
to  t h e  c o n s e r v a to r  fo r  m o n e y  e x p e n d e d .  '

(d ) A  g u a r d i a n  o f  a  w a r d ,  fo r  w h o m  a  c o n s e r v a to r  h a s  a ls o  b e e n  
a p p o in te d ,  s h a l l  h a v e  t h e  c u s to d y  a n d  c a r e  o f  t h e  w a r d  a n d  i s  e n t i t l e d  
to  r e c e iv e  r e a s o n a b le  s u m s  fo r  s e r v ic e s  a n d  fo r  ro o m  a n d  b o a rd  
f u r n i s h e d  to  t h e  w a r d  a s  a g r e e d  u p o n  b e tw e e n  t h e  g u a r d i a n  a n d  th e  
c o n s e r v a to r .  T h e  g u a r d i a n  m a y  r e q u e s t  t h e  c o n s e r v a to r  to  e x p e n d  th e  
w a r d ’s  e s t a t e  fo r  t h e  w a r d ’s  c a r e  a n d  m a i n t e n a n c e .
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(e ) A  g u a r d i a n  m a y  n o t

(1 ) p la c e  t h e  w a r d  in  a  f a c i l i ty  o r  i n s t i t u t i o n  fo r  t h e  m e n t a l l y  i l l  

o t h e r  t h a n  th r o u g h  a  fo r m a l  c o m m i t m e n t  p r o c e e d in g  u n d e r  A S  4 7 .3 0  

in  w h ic h  t h e  w a r d  h a s  a  s e p a r a t e  g u a r d i a n  a d  l :t e m ;

(2 ) c o n s e n t  o n  b e h a l f  o f  t h e  w a r d  to  a n  a b o r t io n ,  s t e r i l i z a t i o n ,  

p s y c h o s u r g e r y ,  o r  r e m o v a l  o f  b o d ily  o r g a n s  e x c e p t  w h e n  n e c e s s a r y  to  

p r e s e r v e  t h e  l i f e  o r  p r e v e n t  s e r io u s  i m p a i r m e n t  o f  th e  p h y s ic a l  h e a l t h  

o f  t h e  w a r d ;

(3 ) c o n s e n t  o n  b e h a l f  o f  t h e  w a r d  to  t h e  w i th h o l d in g  o f  l i f e - s a v in g  

m e d ic a l  p r o c e d u r e s ;

(4 ) c o n s e n t  o n  b e h a l f  o f  t h e  w a r d  to  t h e  p e r f o r m a n c e  o f  a n  

e x p e r i m e n t a l  m e d ic a l  p r o c e d u r e  o r  to  p a r t i c i p a t i o n  in  a  m e d ic a l  

e x p e r i m e n t  n o t  i n t e n d e d  to  p r e s e r v e  t h e  l i f e  o r  p r e v e n t  s e r io u s  

i m p a i r m e n t  o f  t h e  p h y s i c a l  h e a l t h  o f  t h e  w a r d ;

(5 ) c o n s e n t  o n  b e h a l f  o f  t h e  w a r d  to  t e r m i n a t i o n  o f  t h e  w a r d ’s 

p a r e n t a l  r i g h t s ;

(6 ) p r o h i b i t  t h e  w a r d  f ro m  r e g i s t e r i n g  to  v o te  o r  f ro m  c a s t i n g  a  

b a l l o t  a t  p u b l ic  e le c t io n ;

(7 ) p r o h i b i t  t h e  w a r d  f r o m  a p p ly i n g  fo r  a n d  o b ta i n in g  a  d r i v e r ’s 

l ic e n s e ;

(8 ) p r o h i b i t  t h e  m a r r i a g e  o r  d iv o r c e  o f  t h e  w a r d .  (§ 1 c h  7 8  S L A  

1 9 7 2 ; a m  § 2 8  c h  2 5  S L A  1 9 7 3 ; a m  § 14  c h  8 3  S L A  19 8 1 )

E ffec t o f am en d m en ts . — The 1981 report on ch. 56, SLA 1973 (HCS SB 140), 
amendm ent rewrote th is section. see 1973 Senate Journal Supplem ent No.

L egisla tive h is to ry  re p o r ts . — For 9; 1973 House Journal, p. 819.

§ 1 3 .2 6 .1 5 0  D e c e d e n t s E states, G u a r d i a n s h i p s, E t c . § 1 3 .2 6 .1 5 0

N O TES TO D ECISION S

4

S teriliza tio n  o f  m e n ta l in co m p e­
ten ts . — A superior court, as a court of 
general jurisdiction, does have, as part of 
its inherent parens patriae  authority, the 
power to entertain  and act upon a  petition 
seeking an order authorizing the steriliza­
tion of a  m ental incompetent. K.C.M. v. 
S tate, Sup. Ct. Op. No. 2326 (File No. 
4764), 627 P.2d 607(1981).

Before sanctioning the sterilization of 
an  incompetent, the court m ust take great 
care to ensure th a t the incompetent’s 
rights are zealously guarded. K.C.M. v. 
S tate, Sup. Ct. Op. No. 2326 (File No. 
4764), 627 P.2d 607 (1981).

The advocates of a pronosed operation t.o 
sterilize an incompetent bear the heavy 
burden of proving by clear and convincing 
evidence th a t sterilization is in the best 
interests of the incompetent. K.C.M. v. 
S tate, Sup. Ct. Op. No. 2326 (File No. 
4764), 627 P.2d 607 (1981).

The proponents of the sterilization of a 
m ental incompetent m ust show th a t there 
is no less restrictive alternative to the 
proposed operation. K.C.M. v. S tate, Sup. 
Ct. Op. No. 2326 (File No. 4764), 627 P.2d 
607 (1981).

Basic notions of procedural due process 
require th a t before an order for the steril­
ization of a m ental incompetent is entered 
the incompetent be afforded a full judicial 
hearing a t which medical testim ony is 
presented and the incompetent, through a 
guardian  ad litem , is allowed to present 
proof and cross-examine witnesses. 
K.C.M. v. S tate, Sup. Ct. Op. No. 2326 
(File No. 4764), 627 P.2d 607 (1981).

Before an order for the sterilization of a 
m ental incompetent is entered the court 
m ust assure itself th a t a comprehensive 
medical, psychological, and social evalu­
ation is mado of the incompetent. If it is
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C S  f o r  H B 4 8 5  ( J u d i c i a r y ) -  A n  a c t  r e l a t i n g  t o  p o w e r s  a n d  d u t i e s  
o f  g u a r d i a n s

O v e r v i e w  p r e p a r e d  b y  R e p .  J o h n  S u n d ' s  o f f i c e

S E C T I O N A L  A N A L Y S I S

S e c t i o n  1, s u b s e c t i o n  (3) is a m e n d e d  t o  a l l o w  g u a r d i a n s  t o  
a c c e p t  a m e d i c a l  d e c i s i o n  t o  w i t h h o l d  m e d i c a l  p r o c e d u r e s  f r o m  
t h e i r  w a r d s ,  w h e n  t h e  p r o c e d u r e s  w o u l d  o n l y  p r o l o n g  t h e  
i m m i n e n t  d e a t h  o f  a w a r d  a n d  p r o v i d e  n o  h o p e  o f  r e l i e f  o r  
c u r e .

T h e  g u a r d i a n  c a n n o t  b e  h e l d  c i v i l l y  l i a b l e  f o r  a d h e r i n g  t o  t h e  
p r o v i s i o n s  o f  t h e  s t a t u t e .

B A C K G R O U N D
C u r r e n t  l a w  is i n t e r p r e t e d  a s  r e q u i r i n g  t h a t  g u a r d i a n s  i n s i s t  
o n  t h e  c o n t i n u a t i o n  o f  m e d i c a l  p r o c e d u r e s ,  o n c e  b e g u n ,  
r e g a r d l e s s  o f  a  m e d i c a l  j u d g m e n t  t h a t  t h o s e  p r o c e d u r e s  w i l l  
n o t  p r o v i d e  r e l i e f  o r  c u r e  f o r  a g u a r d i a n ' s  w a r d .

T h e  b i l l  d o e s  n o t  r e q u i r e  t h e  g u a r d i a n s  t o  a d v o c a t e  f o r  t h e  
w i t h d r a w a l  o f  a n y  p r o c e d u r e  n o r  t o  a c c e p t  t h e  m e d i c a l  j u d g m e n t  
t o  d i s c o n t i n u e  a p r o c e d u r e .  R a t h e r ,  i t  g i v e s  t h e m  p e r m i s s i o n
t o  a c c e p t  o r  r e j e c t  t h a t  j u d g m e n t  a s  t n e y  s e e  fit, j u s t  a s  a
f a m i l y  m e m b e r  w h o  is n o t  a g u a r d i a n  w o u l d  b e  a b l e  to.

G u a r d i a n s  a r e  a p p o i n t e d  b y  t h e  c o u r t  w i t h  t h e  " s a m e  p o w e r s  a n d  
d u t i e s  r e s p e c t i n g  t h e  w a r d  t h a t  a p a r e n t  h a s  r e s p e c t i n g  a n  
u n e m a n c i p a t e d  m i n o r  c h i l d " . G u a r d i a n s  h a v e  a d u t y  t o  a s s u r e  
t h e  c a r e  a n d  c o m f o r t  o f  t h e i r  w a r d s .

T h e  c o n c e p t  o f  t h e  b i l l  is s u p p o r t e d  b y  t h e  A l a s k a  H e a l t h
A s s o c i a t i o n ,  t h e  K e t c h i k a n  G e n e r a l  H o s p i t a l  a d m i n i s t r a t o r ,  
W r a n g e l l  G e n e r a l  H o s p i t a l ' s  a d m i n i s t r a t o r ,  P r o v i d e n c e  
H o s p i t a l ,  P A D D  ( P r o t e c t i o n  a n d  A d v o c a c y  f o r  t h e  
D e v e l o p m e n t a l l y  D i s a b l e d ) , a n d  t h e  O l d e r  A l a s k a n s  C o m m i s s i o n .



March 25, 1986

TO: Senator Fahrenkamp's office

FROM: Kitty j / ^ r
Rep. Jbhn Sund's offcie

RE: HB485

J O H N  S U N D ,  R E P R E S E N T A T I V E

2505 2nd Avenue 
Ketchikan, Alaska 99901 

(907) 225-5552

While in Juneau 
P. O. Box V 

Juneau, Alaska 99811 
(907) 465-4919

Attached is information on HB485, relating to the powers and duties of 
guardians, which was recently assigned to the Senate HESS Caimittee.

Included is:
1. an overview, with sectional analysis and background information
2. a copy of the bill
3. written testimony from Sister Barbara Haase, Ketchikan General Hospital
4. a copy of the pertinent statutes
5. position paper and 0 fiscal note from Dept, of H&SS
6. position paper and 0 fiscal note from Office of Public Advocacy
7. position paper from the Alaska Health Association
8. a legal opinion from the office of William T. Council

Rep. Sund would like to testify on behalf of the bill as well as Dennis
DeWitt, from the Alaska Health Association. (Rep. Sund will be out of 
town from April 4th-9th)

Please let me know what you can do about scheduling this bill. Thanks!



§ 1 3 .2 6 .1 5 0 A l a s k a St a t u t e s Su p p l e m e n t § 1 3 .2 6 .1 5 0

(7 ) t h e  p u b l i c  g u a r d i a n .
(e ) T h e  p r i o r i t i e s  e s t a b l i s h e d  in  (d ) o f  t h i s  s e c t io n  a r e  n o t  b in d in g ,  

a n d  t h e  c o u r t  s h a l l  s e l e c t  t h e  p e r s o n ,  a s s o c ia t io n ,  o r  n o n p r o f i t  c o r p o r a ­
t i o n  t h a t  i s  b e s t  q u a l i f i e d  a n d  w i l l i n g  to  s e r v e .  T h e  c o u r t  s h a l l  a ls o  g iv e  
c o n s i d e r a t i o n  to  a  n o m i n a t i o n  b y  a  p e r s o n  d e s c r ib e d  i n  (d ) o f  t h i s  s e c ­
t i o n  a n d  to  a  n o m i n a t i o n  in  t h e  w il l  o f  a  d e c e a s e d  p a r e n t  o r  s p o u s e  o f  
t h e  i n c a p a c i t a t e d  p e r s o n .  (§ 1 c h  7 8  S L A  1 9 7 2 ; a m  § 13  c h  8 3  S L A  
1 9 8 1 )  . .

E ffec t o f  am en d m en ts . — The 1981 
am endm ent rewrote th is section.

NOTES TO DECISIONS

C ited  in In  re  O.S.D., Sup. Ct. Op. No.
2744 (File No. 7041), P.2d (1983).

S e c .  1 3 .2 6 .1 5 0 .  G e n e r a l  p o w e r s  a n d  d u t i e s  o f  g u a r d i a n ,  (a )  A
g u a r d i a n  s h a l l  d i l i g e n t l y  a n d  i n  g o o d  f a i t h  c a r r y  o u t  t h e  s p e c if ic  d u t i e s  
a n d  p o w e r s  a s s ig n e d  b y  t h e  c o u r t .  I n  c a r r y in g  o u t  h i s  d u t i e s  a n d  
p o w e r s ,  t h e  g u a r d i a n  s h M l  e n c o u r a g e  t h e  w a r d  to  p a r t i c i p a t e  to  t h e  
m a x i m u m  e x t e n t  o f  h i s  caj. a c i t y  i n  a l l  d e c is io n s  w h ic h  a f f e c t  h im ,  to  a c t  
o n  h i s  o w n  b e h a l f  i n  a l l  m a t t e r s  i n  w h ic h  h e  i s  a b le ,  a n d  to  d e v e lo p  o r  
r e g a i n ,  to  t h e  m a x i m u m  e x t e n t  p o s s ib le ,  h i s  c a p a c i ty  to  m e e t  t h e  e s s e n ­
t i a l  r e q u i r e m e n t s  fo r  h i s  p h y s i c a l  h e a l t h  o r  s a f e ty ,  to  p r o t e c t  h i s  r i g h t s ,  
a n d  to  m a n a g e  h i s  f i n a n c i a l  r e s o u r c e s .

(b ) A  p a r t i a l  g u a r d i a n  o f  a n  i n c a p a c i t a t e d  p e r s o n  h a s  o n ly  t h e  
p o w e r s  a n d  d u t i e s  r e s p e c t i n g  h i s  w a r d  e n u m e r a t e d  i n  t h e  c o u r t  o rd e r .

(c) A  f u l l  g u a r d i a n  o f  a n  i n c a p t  ' t e d  p e r s o n  h a s  t h e  s a m e  p o w e rs  
a n d  d u t i e s  r e s p e c t i n g  h i s  w a r d  c h a t  a  p a r e n t  h a s  r e s p e c t i n g  h i s  
u n e m a n c i p a t e d  m i n o r  c h i ld  e x c e p t  t h a t  t h e  g u a r d i a n  i s  n o t  l i a b l e  fo r  
t h e  c a r e  a n d  m a i n t e n a n c e  o f  t h e  w a r d  a n d  i s  n o t  l i a b le ,  s o le ly  b y  r e a s o n  
o f  t h e  g u a r d i a n s h i p ,  to  a  p e r s o n  w h o  i s  h a r m e d  b y  a c t s  o f  t h e  w a r d .  
E x c e p t  a s  m o d if ie d  b y  o r d e r  o f  t h e  c o u r t ,  a  f u l l  g u a r d i a n ’s  p o w e r s  a n d  
d u t i e s  in c lu d e ,  b u t  a r e  n o t  l i m i t e d  to ,  t h e  fo l lo w in g :

(1 ) h e  i s  e n t i t l e d  to  c u s to d y  o f  t h e  p e r s o n  o f  h i s  w a r d  a n d  s h a l l  a s s u r e  
t h a t  t h e  w a r d  h a s  a  p la c e  o f  a b o d e  i n  t h e  l e a s t  r e s t r i c t i v e  s e t t i n g  
c o n s i s t e n t  w i t h  t h e  e s s e n t i a l  r e q u i r e m e n t s  fo r  t h e  w a r d ’s  p h y s i c a l  
h e a l t h  a n d  s a f e ty ;

(2 ) h e  s h a l l  a s s u r e  t h e  c a r e ,  c o m fo r t ,  a n d  m a i n t e n a n c e  o f  t h e  w a rd ;

(3 ) h e  s h a l l  a s s u r e  t h a t  t h e  w a r d  r e c e iv e s  t h e  s e r v ic e s  n e c e s s a r y  to  
m e e t  t h e  e s s e n t i a l  r e q u i r e m e n t s  fo r  t h e  w a r d ’s  p h y s i c a l  h e a l t h  a n d  
s a f e ty  a n d  to  d e v e lo p  o r  r e g a i n ,  to  t h e  m a x i m u m  e x t e n t  p o s s ib le ,  t h e  
c a p a c i ty  to  m e e t  h i s  n e e d s  fo r  p h y s i c a l  h e a l t h  a n d  s a f e ty ;

(4 ) h e  s h a l l  a s s u r e  t h r o u g h  t h e  i n i ; : " '- io n  o f  c o u r t  a c t i o n  a n d  o th e r  
m e a n s  t h a t  t h e  w a r d  e n jo y s  a l l  p e r s o n a l ,  c iv i l ,  a n d  h u m a n  r i g h t s  to  
w h ic h  t h e  w a r d  i s  e n t i t l e d ;



(5 )  h e  m a y  g iv e  c o n s e n t s  o r  a p p r o v a l s  n e c e s s a r y  to  e n a b le  t h e  w a r d  
to  r e c e iv e  m e d ic a l  o r  o t h e r  p r o f e s s io n a l  c a r e ,  c o u n s e l ,  t r e a t m e n t ,  o r  
s e r v ic e s  e x c e p t  a s  o th e r w i s e  l im i te d  b y  (e ) o f  t h i s  s e c t io n ;

(6 ) i f  a  c o n s e r v a to r  fo r  t h e  e s t a t e  o f  t h e  w a r d  h a s  n o t  b e e n  a p p o in t e d ,  
t h e  g u a r d i a n  m a y  r e c e iv e  m o n e y  a n d  p r o p e r ty  d e l iv e r a b l e  to  t h e  w a r d  
a n d  a p p ly  t h e  m o n e y  a n d  p r o p e r ty  fo r  s u p p o r t ,  c a r e ,  a n d  e d u c a t io n  o f  
t h e  w a r d ;  h o w e v e r ,  t h e  g u a r d i a n  m a y  n o t  a p p ly  t h e  w a r d ’s  m o n e y  o r  
p r o p e r ty  fo r  h i s  s e r v ic e s  a s  g u a r d i a n  o r  fo r  ro o m  a n d  b o a r d  w h ic h  h e ,  
h i s  s p o u s e ,  p a r e n t ,  o r  c h i ld  h a v e  f u r n i s h e d  t h e  w a r d  u n le s s ,  b e fo r e  
p a y m e n t ,  t h e  c o u r t  f in d s  t h a t  t h e  w a r d  i s  f i n a n c ia l ly  a b le  to  p a y  a n d  
t h a t  t h e  c h a r g e  i s  r e a s o n a b le ;  n o t i c e  o f  a  r e q u e s t  f o r  p a y m e n t  a p p r o v a l  
s h a l l  b e  p r o v id e d  to  a t  l e a s t  o n e  r e l a t i v e  o f  t h e  w a r d  i f  p o s s ib le ;  t h e  
g u a r d i a n  s h a l l  e x e r c i s e  c a r e  to  c o n s e r v e  a n y  e x c e s s  m o n e y  o r  p r o p e r ty  
fo r  t h e  w a r d ’s  n e e d s ;

(7 ) i f  a  c o n s e r v a to r  o f  t h e  e s t a t e  o f  t h e  w a r d  h a s  b e e n  a p p o in te d ,  t h e  
g u a r d i a n  s h a l l  p a y  a l l  o f  t h e  w a r d ’s  e s t a t e  r e c e iv e d  b y  t h e  g u a r d i a n  i n  
e x c e s s  o f  t h e  m o n e y  e x p e n d e d  to  m e e t  c u r r e n t  e x p e n s e s  fo r  s u p p o r t ,  
c a r e ,  a n d  e d u c a t io n  o f  t h e  w a r d ,  to  t h e  c o n s e r v a to r  fo r  m a n a g e m e n t  a s  
p r o v id e d  in  A S  1 3 .2 6 .1 6 5  —  1 3 .2 6 .3 1 5 , a n d  t h e  g u a r d i a n  s h a l l  a c c o u n t  
to  t h e  c o n s e r v a to r  f o r  m o n e y  e x p e n d e d .

(d ) A  g u a r d i a n  o f  a  w a r d ,  fo r  w h o m  a  c o n s e r v a to r  h a s  a ls o  b e e n  
a p p o in t e d ,  s h a l l  h a v e  t h e  c u s to d y  a n d  c a r e  o f  t h e  w a r d  a n d  is  e n t i t l e d  
to  r e c e iv e  r e a s o n a b le  s u m s  fo r  h i s  s e r v ic e s  a n d  fo r  ro o m  a n d  b o a r d  
f u r n i s h e d  to  t h e  w a r d  a s  a g r e e d  u p o n  b e tw e e n  t h e  g u a r d i a n  a n d  t h e  
c o n s e r v a to r  T h e  g u a r d i a n  m a y  r e q u e s t  t h e  c o n s e r v a to r  to  e x p e n d  t h e  
w a r d ’s  e s t a t e  fo r  t h e  w a r d ’s  c a r e  a n d  m a i n t e n a n c e .

(e) A  g u a r d i a n  m a y  n o t

(1 ) p la c e  t h e  w a r d  in  a  f a c i l i ty  o r  i n s t i t u t i o n  fo r  t h e  m e n t a l l y  i l l  
o t h e r  t h a n  t h r o u g h  a  f o r m a l  c o m m i t m e n t  p r o c e e d in g  u n d e r  A S  
4 7 .3 0 .3 5 0  —  4 7 .3 0 .9 1 5  i n  w h ic h  t h e  w a r d  h a s  a  s e p a r a t e  g u a r d i a n  a d  
l i t e m ;

(2 ) c o n s e n t  o n  b e h a l f  o f  t h e  w a r d  to  a n  a b o r t io n ,  s t e r i l i z a t i o n ,  
p s y c h o s u r g e r y ,  o r  r e m o v a l  o f  b o d ily  o r g a n s  e x c e p t  w h e n  n e c e s s a r y  to  
p r e s e r v e  t h e  l i f e  o r  p r e v e n t  s e r io u s  i m p a i r m e n t  o f  t h e  p h y s ic a l  h e a l t h  
o f  t h e  w a r d ;

(3 ) c o n s e n t  o n  b e h a l f  o f  t h e  w a r d  to  t h e  w i th h o l d in g  o f  l i f e - s a v in g  
m e d ic a l  p r o c e d u r e s ;

(4) c o n s e n t  o n  b e h a l f  o f  t h e  w a r d  to  t h e  p e r f o r m a n c e  o f  a n  e x p e r ­
i m e n t a l  m e d ic a l  p r o c e d u r e  o r  to  p a r t i c i p a t i o n  in  a  m e d ic a l  e x p e r i m e n t  
n o t  i n t e n d e d  to  p r e s e r v e  t h e  l i f e  o r  p r e v e n t  s e r io u s  im p a i r m e n t  o f  t h e  
p h y s i c a l  h e a l t h  o f  t h e  w a rd ;

(5 ) c o n s e n t  o n  b e h a l f  o f  t h e  w a r d  to  t e r m i n a t i o n  o f  t h e  w a r d ’s  
p a r e n t a l  r i g h t s ;

(6) p r o h i b i t  t h e  w a r d  f ro m  r e g i s t e r i n g  to  v o te  o r  f r o m  c a s t in g  a  b a l l o t  
a t  p u b l i c  e le c t io n ;

§ 13.26.150 D e c e d e n t s E states, G uardianships, E t c. § 13.26.150



§ 1 3 .2 6 .1 5 0 A l a s k a St a t u t e s Su p p l e m e n t § 1 3 .2 6 .1 5 0

(7 ) p r o h i b i t  t h e  w a r d  f r o m  a p p ly i n g  fo r  a n d  o b ta i n in g  a  d r i v e r ’s  
l ic e n s e ;

(8) p r o h i b i t  t h e  m a r r i a g e  o r  d iv o r c e  o f  t h e  w a r d .  (§ 1 c h  7 8  S L A  
1 9 7 2 ; a m  § 2 8  c h  2 5  S L A  1 9 7 3 ; a m  § 1 4  c h  8 3  S L A  1 9 8 1 )

E ffec t o f am en d m en ts . — The 1973 L eg isla tive  h is to ry  re p o r ts . — For 
amendm ent deleted "incompetent” report or. ch. 56, SLA 1S73 (HCS SB 140), 
following "next of kin of the” in paragraph see 1973 Senate Journal Supplem ent No.
(4)(B) of subsection (a). 9; 1973 House Journal, p. 819.

The 1981 am endm ent rew rote this sec­
tion.

N O TES TO D ECISION S

S teriliza tion  o f m en ta l in co m p eten ts . 
— A superior court, as a court of general 
jurisdiction, does have, as part of its 
inherent parens patriae authority , the 
power to en terta in  and act upon a  petition 
seeking an  order authorizing the 
sterilization of a m ental incompetent. 
K.C.M. v. S tate, Sup. Ct. Op. No. 2326 
(File No. 4764), 627 P.2d 607 (1981).

Before sanctioning the sterilization of 
an  incompetent, the court m ust take great 
care to ensure th a t the incompetent's 
rights are  zealously guarded. K.C.M. v. 
S tate, Sup. Ct. Op. No. 2326 (File No. 
4764), 627 P.2d 607 (1981).

The advocates of a proposed operation to 
sterilize an incompetent bear the heavy 
burden of proving by clear and convincing 
evidence th a t sterilization is in the best 
interests of the incompetent. K.C.M. v. 
State, Sup. Ct. Op. No. 2326 (File No. 
4764), 627 P.2d 607 (1981).

The proponents of the sterilization of a 
m ental incom petent m ust show th a t there 
is no less restrictive alternative to the 
proposed operation. K.C.M. v. S tate, Sup. 
Ct. Op. No. 2326 (File No. 4764), 627 P.2d 
607 (1981).

Basic notions of procedural due process 
require th a t before an order for the 
sterilization of a m ental incompetent is 
entered the incompetent be afforded a full 
judicial hearing a t  which medical testi­
mony is presented and the incompetent, 
through a guardian ad litem , is allowed to 
present proof and cross-examine wit­
nesses. K.C.M. v. S tate, Sup. Ct. Op. No. 
2326 (File No. 4764), 627 P.2d 607 (1981).

Before an order for the sterilization of a 
mental incompetent is entered the court 
m ust assure itself th a t a comprehensive 
medical, psychological, and social evalua­
tion is made of the incompetent. I f  i t  is 
necessary in m eeting th is standard th a t 
independent advice be obtained then the 
court should, on its own motion, obtain

such advice. K.C.M. v. S tate, Sup. Ct. Op. 
No. 2326 (File No. 4764), 627 P.2d 607 
(1981).

Before an order for the sterilization of a 
mental incompetent is entered the court 
must first determ ine th a t the individual 
legally is incompetent to make her own 
decision whether or not to be sterilized and 
th a t th is incapacity is in all likelihood 
perm anent. It m ust then be established 
th a t the incompetent is capable of 
reproduction and that, as a resu lt of her 
disability, she would be unable to 
a d e q u a c y  care and provide for her 
offspring. Next, it  must be shown that 
sterilization is the only practicable means 
of contraception. To the extent possible, 
the court m ust also elicit testimony from 
the incompetent concerning her 
understanding and desire for the proposed 
operation and its consequences. F inauy, 
the court m ust examine closely the 
motivation behind the petition. K.C.M. v. 
S tate, Sup. Ct. Op. No. 2326 (File No. 
4764), 627 P.2d 607 (1981).

The guidelines set forth in th is opinion 
for determ ining the procedure to be taken 
on a petition for an order to sterilize a 
m ental incompetent are not intended to be 
an  all-inclusive list of the various factors 
which the superior court should consider 
before ruling on a petition for sterilization. 
Rather, they se t forth w hat are to be the 
minimum inquiries necessary to protect 
the constitutional rights of the incompe­
tent. K.C.M. v. S tate, Sup. Ct. Op. No. 
2326 (File No. 4764), 627 P.2d 607 (1981).

Although the individual's sta tus as an 
"incapacitated person" prevents her 
expressed desires from being conclusive, 
this does not mean th a t her apparent 
preferences can be totally ignored. K.C.M. 
v. S tate, Sup. Ct. Op. No. 2326 (File No. 
4764), 627 P.2d 607 (1981).

Upon the hearing of a  petition for the 
sterilization of a m ental incompetent, the
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Mr. D e n n i s  D e W i t t ,  P r e s i d e n t  
A l a s k a  S t a t e  H o s p i t a l  A s s o c i a t i o n  
3 1 9  S e w a r d  S t r e e t  
J u n e a u ,  A l a s k a  9 9 8 0 1

Re: E f f e c t  o f  A p p o i n t m e n t  o f  a G u a r d i a n
U n d e r  A S  1 3 . 2 6 . 1 1 6  o n  "No C o d e "  S t a t u s  o f  
I n c a p a c i t a t e d  P a t i e n t  in H e a l t h  C a r e  F a c i l i t y .

r
D e a r  D e n n i s :

Y o u  h a v e  a s k e d  for o u r  o p i n i o n  o n  t h e  q u e s t i o n  of w h a t  e f f e c t  t h e  

a p p o i n t m e n t  o f  a g u a r d i a n  for a n  i n c a p a c i t a t e d  n u r s i n g  h o m e  

p a t i e n t  w o u l d  h a v e  o n  a n  e x i s t i n g  " N o  C o d e "  o r d e r  for t h a t  

p a t i e n t .  T h e  p r i n c i p a l  l e g a l  q u e s t i o n s  r a i s e d  b y  y o u r  r e q u e s t  

are: (1) W h e t h e r  a "No C o d e "  o r d e r  c a n  b e  l e g a l l y  e n t e r e d ;  (2) 

w h e t h e r  t h e  g u a r d i a n  h a s  the p o w e r  or d u t y  to s e e k  w i t h d r a w a l  of 

t h e  "No C o d e "  o r d e r ;  a n d  (3) w h e t h e r  t h e  p h y s i c i a n  is r e q u i r e d  to 

c o m p l y  w i t h  a g u a r d i a n ' s  r e q u e s t  to w i t h d r a w  a " N o  C o d e "  o r d e r .

W e  a r e  u n a b l e  to g i v e  y o u  d e f i n i t i v e  a n s w e r s  b e c a u s e  t h e  l a w  in 

th i s  a r e a  is n o t  s e t t l e d  in A l a s k a .  W e  w i l l  d i s c u s s  the l e g a l  

i s s u e s  i n v o l v e d  in t h i s  l e t t e r ,  a n d  w i l l  s u g g e s t  p r o c e d u r e s  for 

s e e k i n g  s o m e  g u i d a n c e  for y o u r  m e m b e r s  f r o m  t h e  l e g i s l a t u r e  or 

t h e  c o u r t s .



C a r d i o p u l m o n a r y  R e s u s c i t a t i o n  (CPR) is a n  e m e r g e n c y  p r o c e d u r e  for 

t h e  r e s t o r a t i o n  o f  r e s p i r a t i o n  a n d  p u l s e  in a p e r s o n  w h o s e  

h e a r t b e a t  a n d  b r e a t h i n g  h a v e  c e a s e d .  " C o d e "  is m e d i c a l  s h o r t h a n d  

for the s u m m o n i n g  of a r e s u s c i t a t i o n  t e a m  b y  t h e  a n n o u n c e m e n t  of 

" C o d e  B l u e "  o v e r  a h o s p i t a l ' s  p u b l i c  a d d r e s s  s y s t e m .  A  " N o  C o d e "  

o r d e r  is a t r e a t i n g  p h y s i c i a n ' s  o r d e r  to o t h e r  p h y s i c i a n s ,  

n u r s e s ,  a n d  o t h e r  h e a l t h  c a r e  p r o f e s s i o n a l s  i n v o l v e d  in a 

p a t i e n t ' s  care, t h a t  n o  c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  m e a s u r e s  

s h o u l d  b e  u n d e r t a k e n  in t h e  e v e n t  o f  a c a r d i a c  or r e s p i r a t o r y  

a r r e s t .

T h e  l e g a l  s t a t u s  of "No C o d e "  o r d e r s  h a s  n o t  b e e n  a d d r e s s e d  b y  

e i t h e r  t h e  l e g i s l a t u r e  or the c o u r t s  in A l a s k a .  S e v e r a l  o t h e r  

a u t h o r i t i e s  h a v e  e x a m i n e d  t h i s  a n d  c l o s e l y  r e l a t e d  i s sues, a n d  

t h e i r  d e c i s i o n s  g i v e  s o m e  i n d i c a t i o n  o f  t h e  r e s u l t s  t h e  A l a s k a  

c o u r t s  m i g h t  b e  e x p e c t e d  t o  r e a c h  in c a s e s  w h e r e  n o  g u a r d i a n  h a s  

b e e n  a p p o i n t e d .  I c o n c l u d e  t h a t  it is p o s s i b l e  t h a t  "No C o de" 

o r d e r s  w i l l  b e  u p h e l d  as l e g a l  in A l a s k a ,  a t  l e a s t  in c e r t a i n  

c i r c u m s t a n c e s .  I n  the n e x t  p a r t  ( P a r t  II), I w i l l  d i s c u s s  the 

p o t e n t i a l  e f f e c t  o n  s u c h  a n  o r d e r  o f  t h e  a p p o i n t m e n t  of a 

g u a r d i a n  u n d e r  A S  13.26.

Mr. D e n n i s  D e W i t t
O c t o b e r  5, 1983
P a g e  - 2 -

I . B a c k g r o u n d  - T h e  L e g a l i t y  o f  " N o  C o d e "  O r d e r s .
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R e s u s c i t a t i o n  a f t e r  a c a r d i a c  a r r e s t  i n v o l v e s  a s e r i e s  o f  s t e p s  

d i r e c t e d  t o w a r d  s u s t a i n i n g  a d e q u a t e  c i r c u l a t i o n  of o x y g e n a t e d  

b l o o d  to v i t a l  o r g a n s  w h i l e  h e a r t b e a t  is r e s t o r e d .

E f f o r t s  t y p i c a l l y  i n v o l v e  t h e  u s e  o f  c a r d i a c  m a s s a g e  or 
c h e s t  c o m p r e s s i o n  a n d  t h e  d e l i v e r y  o f  o x y g e n  u n d e r  
c o m p r e s s i o n  t h r o u g h  a n  e n d o - t r a c h a e a l  t u b e  i n t o  t h e  
l u n g s .  A n  e l e c t r o c a r d i o g r a m  is c o n n e c t e d  to g u i d e  t h e  
r e s u s c i t a t i o n  t e a m . . . . V a r i o u s  p l a s t i c  t u b e s  a r e  u s u a l l y  
i n s e r t e d  i n t r a v e n o u s l y  t o  s u p p l y  m e d i c a t i o n s  o r  s t i m u­
la n t s  d i r e c t l y  to t h e  h e a r t .  S u c h  m e d i c a t i o n s  c a n  a l s o
b e  s u p p l i e d  b y  d i r e c t  i n j e c t i o n  i n t o  t h e  h e a r t . . . .  A
d e f i b r i l l a t o r  m a y  b e  used, a p p l y i n g  e l e c t r i c  s h o c k  to 
the h e a r t  to i n d u c e  c o n t r a c t i o n s .  A  p a c e m a k e r . . .may b e  
f e d  t h r o u g h  a l a r g e  b l o o d  v e s s e l  d i r e c t l y  to t h e  h e a r t ' s  
s u r f a c e . . . . T h e s e  p r o c e d u r e s  to b e  e f f e c t i v e ,  m u s t  b e  
i n i t i a t e d  w i t h  a m i n i m u m  o f  d e l a y . . . . M a n y  o f  the 
p r o c e d u r e s  a r e  o b v i o u s l y  h i g h l y  i n t r u s i v e ,  a n d  s o m e  a r e  
v i o l e n t  in n a t u r e .  T h e  d e f i b r i l l a t o r ,  for e x a m p l e ,  
c a u s e s  v i o l e n t  (and p a i n f u l )  m u s c l e  c o n t r a c t i o n s  
w h i c h . . . m a y  c a u s e  f r a c t u r e  o f  v e r t e b r a e  o r  o t h e r  b o n e s .

I n  Re D i n n e r s t e i n , 380 N . E . 2 d  134, 1 3 5 - 3 6  ( M ass. App. 1 9 7 8 ) .

T h o u g h  i n i t i a l l y  d e v e l o p e d  for o t h e r w i s e  h e a l t h y  p e r s o n s  w h o s e

h e a r t b e a t  a n d  b r e a t h i n g  f a i l e d  f o l l o w i n g  s u r g e r y  or n e a r -

d r o w n i n g ,  r e s u s c i t a t i o n  p r o c e d u r e s  a r e  n o w  u s e d  w i t h  v i r t u a l l y

e v e r y o n e  w h o  h a s  a c a r d i a c  a r r e s t  in a h o s p i t a l .  T h e  i n i t i a l

s u c c e s s  r a t e  for i n - h o s p i t a l  r e s u s c i t a t i o n  is a b o u t  o n e  in t h r e e

for a l l  v i c t i m s  a n d  t w o  in t h r e e  f o r  p a t i e n t s  h o s p i t a l i z e d  w i t h

i r r e g u l a r i t i e s  o f  h e a r t  r h y t h m .  A m o n g  p a t i e n t s  w h o  are

s u c c e s s f u l l y  r e s u s c i t a t e d ,  a b o u t  o n e  in t h r e e  r e c o v e r s  e n o u g h  to

b e  d i s c h a r g e d  f r o m  the h o s p i t a l  e v e n t u a l l y .  E s p e c i a l l y  w h e n  u s e d

o n  t h e  g e n e r a l  h o s p i t a l  p o p u l a t i o n ,  l o n g - t e r m  s u c c e s s  is f a i r l y
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r a r e .  I n  the p a s t  d e c a d e ,  h e a l t h  c a r e  p r o v i d e r s  h a v e  b e g u n  to 

e x p r e s s  c o n c e r n  t h a t  r e s u s c i t a t i o n  is b e i n g  u s e d  t o o  f r e q u e n t l y  

a n d  s o m e t i m e s  o n  p a t i e n t s  it h a r m s  r a t h e r  t h a n  b e n e f i t s .

C e r t a i n  p r o f e s s i o n a l  o r g a n i z a t i o n s  h a v e  r e c o g n i z e d  t h a t  n o n­

r e s u s c i t a t i o n  in a p p r o p r i a t e  w h e n  t h e  p a t i e n t ' s  w e l l - b e i n g  w o u l d  

n o t  b e  s e r v e d  b y  a n  a t t e m p t  to r e v e r s e  c a r d i a c  a r r e s t .  F o r  

e x a m p l e ,  t h e  1 9 7 4  s t a n d a r d s  p u b l i s h e d  b y  t h e  A m e r i c a n  H e a r t  

A s s o c i a t i o n  a n d  t h e  A m e r i c a n  A c a d e m y  o f  S c i e n c e s  s t a t e d :

T h e  p u r p o s e  o f  c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  is t h e  
p r e v e n t i o n  of s u d d e n ,  u n e x p e c t e d  d e a t h .  C a r d i o p u l m o n a r y  
r e s u s c i t a t i o n  is n o t  i n d i c a t e d  i n  c e r t a i n  s i t u a t i o n s ,  
s u c h  a s  i n  c a s e s  o f  t e r m i n a l  i r r e v e r s i b l e  i l l n e s s  w h e r e  
d e a t h  is n o t  u n e x p e c t e d  o r  w h e r e  p r o l o n g e d  c a r d i a c  
a r r e s t  d i c t a t e s  t h e  f u t i l i t y  o f  r e s u s c i t a t i o n  e f f o r t s .  
R e s u s c i t a t i o n  in t h e s e  c i r c u m s t a n c e s  m a y  r e p r e s e n t  a 
p o s i t i v e  v i o l a t i o n  of a n  i n d i v i d u a l ' s  r i g h t  to d i e  w i t h  
d i g n i t y .  W h e n  C P R  is c o n s i d e r e d  t o  b e  c o n t r a - i n d i c a t e d  
for h o s p i t a l  p a t i e n t s ,  it is a p p r o p r i a t e  t o  i n d i c a t e  
t h i s  i n  t h e  p a t i e n t ' s  p r o g r e s s  n o t e s .  It a l s o  is 
a p p r o p r i a t e  t o  i n d i c a t e  t h i s  o n  t h e  p h y s i c i a n ' s  o r d e r  
s h e e t  f o r  the b e n e f i t  o f  n u r s e s  a n d  o t h e r  p e r s o n n e l  w h o  
m a y  b e  c a l l e d  u p o n  to i n i t i a t e  o r  p a r t i c i p a t e  in 
c a r d i o p u l m o n a r y  r e s u s c i t a t i o n .

S t a n d a r d s  a n d  G u i d e l i n e s  f o r  C a r d i o p u l m o n a r y  R e s u s c i t a t i o n  (CPR)

a n d  E m e r g e n c y  C a r d i a c  C a r e  ( E . C . C . ) , 2 2 7  J . A . M . A .  837, 8 6 4  (1980)

I n  g e n e r a l ,  p o l i c y m a k e r s  h a v e  h a d  to b a l a n c e  s e v e r a l  s o m e t i m e s  

c o m p e t i n g  v a l u e s  i n  th i s  are a .  F i r s t  is t h e  i n d i v i d u a l  p a t i e n t ' s  

r i g h t  o f  b o d i l y  s e l f - d e t e r m i n a t i o n  a s  to m e d i c a l  t r e a t m e n t .



S o m e t i m e s  th i s  r i g h t  h a s  b e e n  c a s t  in c o n s t i t u t i o n a l  terras as a 

r i g h t  to p r i v a c y .  I n  R e  Q u i n l a n , 3 5 5  A . 2 d  6 7 4  (N.J. 1976); 

S u p e r i n t e n d e n t  o f  B e l c h e r t o w n  v. S a i k e w i c z , 3 7 0  N . E . 2 d  4 1 7  (Mass. 

1 9 7 7 ) ;  S a t z  v. P e r l m u t t e r, 3 7 9  S O . 2 d  3 5 9  (Fla. 1980); I n  Re 

C o l y e r , 6 6 0  P . 2 d  7 3 8  (Wash. 1 9 8 3 ) .  I n  o t h e r  c a ses, c o u r t s  h a v e  

r e l i e d  u p o n  a c o m m o n  l a w  r i g h t  t o  r e f u s e  m e d i c a l  t r e a t m e n t .  In 

R e  E i c h n e r , 4 2 3  N . Y . S . 2 d  5 8 0  (N.Y. S u p .  C t . 1979), m o d i f i e d  s u b  

nom. I n  Re S t o r a r , 4 2 0  N . E . 2 d  64 (N.Y. 1 9 7 9 ) .

T h e  s e c o n d  v a l u e  is t h e  w e l l - b e i n g  o f  t h e  p a t i e n t .  F o r  s o m e  

p a t i e n t s ,  c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  m a y  s i m p l y  b e  a n  

u n n e c e s s a r y  p r o l o n g a t i o n  o f  t h e  d y i n g  p r o c e s s ,  a n d  w o u l d  p r o b a b l y  

n o t  b e n e f i t  t h e  p a t i e n t  in a n y  m e a n i n g f u l  s e n s e .  F o r  o t h e r s ,  it 

m a y  b e  o f  s i g n i f i c a n t  m e d i c a l  b e n e f i t .  T h e  t r e a t i n g  p h y s i c i a n ' s  

a s s e s s m e n t  of w h e t h e r  a p a t i e n t  s t a n d s  to b e n e f i t  fr o m  C P R  

s o m e t i m e s  p o i n t s  t o  a d i f f e r e n t  r e s u l t  t h a n  c o n s i d e r a t i o n  of 

s e l f - d e t e r m i n a t i o n  a l o n e .  O t h e r  i n t e r e s t s ,  s u c h  as S t a t e ' s  t h e  

i n t e r e s t s  in t h e  p r o t e c t i o n  of i n n o c e n t  t h i r d  p a r t i e s  (e.g., 

m i n o r  c h i l d r e n ) ,  in the p r e s e r v a t i o n  o f  l i f e  a n d  the p r e v e n t i o n  

o f  s u i c i d e ,  a n d  in u p h o l d i n g  t h e  i n t e g r i t y  o f  t h e  m e d i c a l  

p r o f e s s i o n ,  m a y  f i g u r e  in t h e  b a l a n c e ,  b u t  the p a t i e n t ' s  i n f o r m e d  

c h o i c e  a n d  t h e  p h y s i c i a n ' s  a s s e s s m e n t  o f  t h e  p o t e n t i a l  b e n e f i t  of 

C P R  a r e  t h e  p r i m a r y  f a c t o r s  to b e  b a l a n c e d .

Mr. D e n n i s  D e W i t t
O c t o b e r  5, 1983
P a g e  — 5—



T h e  a n a l y s i s  d i f f e r s  for p a t i e n t s  w i t h  d e c i s i o n m a k i n g  c o m p e t e n c e  

a n d  t h o s e  w h o  a r e  i n c o m p e t e n t .  F o r  the p u r p o s e s  o f  t h i s  

d i s c u s s i o n ,  d e c i s i o n m a k i n g  c o m p e t e n c e  m e a n s  t h a t  the i n d i v i d u a l  

m u s t  h a v e  s u f f i c i e n t l y  s t a b l e  a n d  d e v e l o p e d  p e r s o n a l  v a l u e s  a n d  

g o a l s ,  a n  a b i l i t y  to c o m m u n i c a t e  a n d  u n d e r s t a n d  i n f o r m a t i o n  

a d e q u a t e l y ,  a n d  a n  a b i l i t y  t o  r e a s o n  a n d  d e l i b e r a t e  s u f f i c i e n t l y  

w e l l  to m a k e  a n  i n f o r m e d  c h o i c e  a b o u t  a p a r t i c u l a r  m a t t e r .  

C o m p e t e n c e ,  in t h i s  sens e ,  is a d i s t i n c t  c o n c e p t  f r o m  t h a t  of 

l e g a l  i n c a p a c i t y ,  w h i c h  in A l a s k a  r e f e r s  to a n  i n d i v i d u a l ' s  

p a r t i a l  o r  t o t a l  i n a b i l i t y  to c a r e  o f  h i m s e l f  or h e r s e l f  (AS 

1 3 . 2 6 . 1 1 3 )  .

A. C o m p e t e n t  P a t i e n t s

1. W h e r e  t h e  p a t i e n t  o p p o s e s  C P R

A t  l e a s t  w h e r e  t h e  p h y s i c i a n ' s  a s s e s s m e n t  is t h a t  C P R  w i l l  n o t  

b e n e f i t  t h e  p a t i e n t ' s  w e l l - b e i n g  i n  t h e  c a s e  o f  c a r d i a c  a r r e s t ,  

a n d  t h e r e  a r e  n o  m i n o r  c h i l d r e n  i n v o l v e d ,  a p a t i e n t ' s  i n f o r m e d  

r e f u s a l  to s u b m i t  to s u c h  t r e a t m e n t  m a y  p o s s i b l y  b e  u p h e l d  b y  t h e  

A l a s k a  c o u r t s .  T h e  p a t i e n t ' s  d e a t h  f o l l o w i n g  c a r d i a c  a r r e s t  in 

s u c h  a c a s e  m a y  n o t  b e  c o n s i d e r e d  a s u i c i d e  b e c a u s e  t h e  d e a t h ,  

w h e t h e r  o r  n o t  d e s i r e d  b y  t h e  p a t i e n t ,  w o u l d  r e s u l t  f r o m  n a t u r a l  

c a u s e s ,  n o t  f r o m  the p a t i e n t ' s  s e t t i n g  in m o t i o n  a d e a t h

Mr. D e n n i s  D e W i t t
O c t o b e r  5, 1983
P a g e  - 6 -



Mr. D e n n i s  D e W i t t
O c t o b e r  5, 1983
P a g e  - 7 -

p r o d u c i n g  a g e n t  w h i c h  c a u s e s  h i o  o r  h e r  o w n  d e a t h .  S e e  

S a i k e w i c z , s u p r a , 370 N . E . 2 d  a t  426, n.l l ,  c i t i n g  Byrn, 

"C o m p u l s o r y  L i f e  S a v i n g  T r e a t m e n t  f o r  t h e  C o m p e t e n t  A d u l t ," 44 

Fordhara L . R e v .  1 (1975).

It c o u l d  a l s o  b e  m a i n t a i n e d  t h a t  t h e  l e g a l  o r  e t h i c a l  o b l i g a t i o n s  

o f  the p h y s i c i a n  w o u l d  n o t  be b r e a c h e d  b y  e n t e r i n g  a " N o  C o d e "  

o r d e r  in s u c h  a case. A  p h y s i c i a n  n o r m a l l y  m a y  n o t  t r e a t  a 

p e r s o n  w i t h o u t  f i r s t  o b t a i n i n g  t h a t  p e r s o n ' s  i n f o r m e d  c o n s e n t  t o  

t h e  t r e a t m e n t .  A l t h o u g h  a n  " i m p l i e d  c o n s e n t "  e x c e p t i o n  is 

u s u a l l y  m a d e  in e m e r g e n c y  s i t u a t i o n s ,  s u c h  a s  w h e n  an u n e x p e c t e d

c a r d i a c  a r r e s t  o c c u r s ,  c o n s e n t  w i l l  n o t  b e  i m p l i e d  e v e n  in a n

e m e r g e n c y  if the p a t i e n t  h a s  p r e v i o u s l y  s t a t e d  t h a t  h e  w o u l d  n o t  

c o n s e n t .  I n  Re S t o r a r, s u p r a , 4 2 0  N . E . 2 d  a t  70.

A c c o r d i n g  to c a s e  l a w  in o t h e r  j u r i s d i c t i o n s ,  e v e n  w h e n  a

p h y s i c i a n  b e l i e v e s  t h a t  C P R  w i l l  b e n e f i t  t h e  p a t i e n t ,  h e  o r  she 

s h o u l d  u s u a l l y  h o n o r  t h e  c o m p e t e n t  p a t i e n t ' s  i n f o r m e d  r e f u s a l  to 

c o n s e n t  to t h a t  t r e a t m e n t .  S a t z  v. P e r l m u t t e r , s u p r a , ( 7 3 - y e a r  

o l d  t e r m i n a l l y  i l l  b u t  c o m p e t e n t  p a t i e n t  h a d  c o n s t i t u t i o n a l  r i g h t  

to h a v e  a l i f e - s u s t a i n i n g  r e s p i r a t o r  r e m o v e d ) ;  L a n e  v. C a n d u r a , 

3 7 6  N . E . 2 d  2 3 2  (Mass. 1978) ( 7 7 - y e a r  o l d  w i d o w  h a d  c o n s t i t u t i o n a l  

r i g h t  to r e f u s e  a m p u t a t i o n  of g a n g r e n o u s  leg, a d e c i s i o n  s u r e  to 

r e s u l t  in d e a t h ) .  T h e r e  m a y  b e  c a s e s ,  h o w e v e r ,  in w h i c h  the 

s t a t e  i n t e r e s t  i n  the p r e s e r v a t i o n  o f  l i f e  is so s t r o n g  t h a t  it



c o u l d  o v e r r i d e  t h e  p a t i e n t ' s  e x p r e s s e d  d e s i r e s ,  as w h e r e  C P R  

c o u l d  p o t e n t i a l l y  l e a d  to t h e  r e s t o r a t i o n  o f  a fu l l  a n d  v i b r a n t  

l i f  e .

A  c o n f l i c t  b e t w e e n  t h e  p h y s i c i a n ' s  a s s e s s m e n t  t h a t  C P R  w i l l  

b e n e f i t  t h e  p a t i e n t ' s  w e l l - b e i n g  a n d  t h e  p a t i e n t ' s  c h o i c e  t o  

f o r e g o  s u c h  t r e a t m e n t  c a l l s  for c a r e f u l  r e - e x a m i n a t i o n  b y  both, 

f u r t h e r  d i s c u s s i o n ,  a n d  p e r h a p s  c o n s u l t a t i o n  w i t h  e x p e r t s .  If 

n e i t h e r  t h e  p h y s i c i a n ' s  a s s e s s m e n t  n o r  t h e  p a t i e n t ' s  p r e f e r e n c e  

c h a n g e s ,  h o w e v e r ,  t h e n  t h e  c o m p e t e n t  p a t i e n t ' s  d e c i s i o n  s h o u l d  b e  

h o n o r e d ,  a c c o r d i n g  to t h e  P r e s i d e n t ' s  C o m m i s i  :>n for t h e  S t u d y  of

‘ E t h i c a l  P r o b l e m s  in M e d i c i n e  a n d  B i o m e d i c a l  a m  B e h a v i o r a l

*
R e s e a r c h ,  ( h e r e a f t e r  " t h e  P r e s i d e n t ' s  C o m m i s s  .on"), D e c i d i n g  to 

F o r e g o  L i f e - S u s t a i n i n g  T r e a t m e n t , 2 4 4 - 4 6  ( 1 983). If a p h y s i c i a n  

f i n d s  t h e  c o u r s e  o f  a c t i o n  p r e f e r r e d  b y  a c o m p e t e n t  p a t i e n t  to b e  

m e d i c a l l y  or m o r a l l y  u n a c c e p t a b l e  a n d  is u n w i l l i n g  to p a r t i c i p a t e  

in c a r r y i n g  o u t  t h e  c h o i c e ,  h e  o r  s h e  s h o u l d  h e l p  the p a t i e n t  

fir.'' a n o t h e r  p h y s i c i a n .  Id. T h e r e  is, o f  c o u r s e ,  no a s s u r a n c e  

t h a t  t h e  A l a s k a  c o u r t s  w o u l d  a g r e e  w i t h  t h e  P r e s i d e n t ' s  

C o m m i s s i o n  b u t  t h e  C o m m i s s i o n ' s  r e p o r t  p r e s e n t s  s t r o n g  e v i d e n c e  

of w h a t  is a c c e p t a b l e  u n d e r  c u r r e n t  m e d i c a l  s t a n d a r d s .

2. W h e r e  t h e  Patie.i-.  p r e s s e s  N o  P r e f e r e n c e

a . E m e r g e n c i e s

Mr. D e n n i s  D e W i t t
O c t o b e r  5, 1933
P a g e  - 8 -

T h e  P r e s i d e n t ' s  C o m m i s s i o n  r e c o m m e n d s  t h a t  if t h e  c o m p e t e n t



p a t i e n t  h a s  n o t  e x p re s s e d  a p r e f e r e n c e  on t h e  m a t t e r ,  t h e  

p h y s i c i a n  would o r d i n a r i l y  have  " i m p l i e d  c o n s e n t "  t o  a d m i n i s t e r  

CPR i n  an  emergency c a r d i a c  a r r e s t  s i t u a t i o n ,  and shou ld  do so 

u n l e s s  t h e  p h y s i c i a n ' s  a s s e s s m e n t  i s  t h a t  CPR would not  b e n e f i t  

t h e  p a t i e n t ' s  w e l l - b e i n g .  Where t h e  p o t e n t i a l  b e n e f i t  o f  CPR i s  

u n c l e a r ,  t h e r e  shou ld  be a p r e s u m p t io n  i n  f a v o r  of  

r e s u s c i t a t i o n .  I d .  T here  i s  some q u e s t i o n  w he the r ,  i n  an 

emergency s i t u a t i o n  where no advance  d e l i b e r a t i o n  has  l e d  t o  a 

d e c i s i o n  t o  w i th h o ld  CPR, a p h y s i c i a n  o r  o t h e r  h e a l t h  c a r e  

p r o v i d e r  can e v e r  be j u s t i f i e d  i n  w i t h h o l d i n g  CPR based  on a 

s p u r - o f - th e - m o m e n t  d e c i s i o n  t h a t  CPR would n o t  be i n  th e  

p a t i e n t ' s  b e s t  i n t e r e s t .  A laska  law i s  n o t  s e t t l e d  in  t h i s  

s i t u a t i o n .  The most p r u d e n t  l e ^ a l  c o u r s e ,  where a "No Code" 

o r d e r  h a s  n o t  been  e n t e r e d  i n  a d v ance ,  i s  f o r  t h e  m edica l  

p r o v i d e r s  to  a t t e m p t  CPR i n  a l l  c a s e s  o f  c a r d i a c  a r r e s t .

b .  Where C a r d ia c  A r r e s t  i s  F o r e s e e a b le

T h ere  i s  a l s o  some c o n t r o v e r s y  o v e r  w h e th e r ,  when c a r d i a c  a r r e s t  

i s  f o r e s e e a b l e ,  a p h y s i c i a n  has  a  d u t y  t o  a s c e r t a i n  the  p a t i e n t ' s  

p r e f e r e n c e ,  which in v o lv e s  i n fo rm in g  t h e  p a t i e n t  of  th e  p o s s i b l e  

need f o r  CPR and o f  th e  l i k e l y  c o n se q u e n c e s  (b o th  b e n e f i c i a l  a n t  

h a rm f u l )  o f  e i t h e r  employing i t  o r  f o r e g o i n g  i t  i f  the  need  

a r i s e s .  The P r e s i d e n t ' s  Commission h a s  t a k e n  t h e  p o s i t i o n  t h a t

Mr. D e n n i s  D e W i t t
O c t o b e r  5, 1 9 8 3
P a g e  -9-



t h e  p h y s i c i a n  h a s  s u c h  a d u t y ,  a n d  m u s t  s e c u r e  the p a t i e n t ' s  

c o n s e n t  to a n y  c o u r s e  o f  t r e a t m e n t ,  w h e t h e r  i n v o l v i n g  o m i s s i o n s  

("No C o d e " ) ,  o r  a c t i o n s  (CPR), u n l e s s  t h e  p a t i e n t  w o u l d  

e x p e r i e n c e  n e e d l e s s  h a r m  i n  s u c h  a d e t a i l e d  d i s c u s s i o n  o f  

r e s u s c i t a t i o n  m e a s u r e s  a n d  p r o c e d u r e s .  T h e  C o m m i s s i o n  c i t e d  a 

s e n i o r  a t t o r n e y  at the N a t i o n a l  I n s t i t u t e s  for H e a l t h  for t h e  

c o u n t e r v a i l i n g  p r o p o s i t i o n  r e g a r d i n g  " N o  C o d e , "  ho w e v e r :

" C o n s e n t  of t h e  p a t i e n t  is i r r e l e v a n t  b e c a u s e  w e  a r e  
d e a l i n g  w i t h  a s i t u a t i o n  i n  w h i c h  t h e r e  is no c o u r s e  of 
t r e a t m e n t  for w h i c h  to s e c u r e  c o n s e n t .  T h i s  is 
d i f f e r e n t  f r o m  a c a s e  i n  w h i c h  t h e r e  is a m e d i c a l l y  
a c c e p t e d  c o u r s e  o f  t r e a t m e n t ,  b u t  t h e  p a t i e n t  d o e s  n o t  
w i s h  to b e  s u b j e c t e d  to t h i s  c a r e . "

P r e s i d e n t ' s  C o m m i s s i o n ,  D e c i d i n g  to F o r e g o  L i f e - S u s t a i n i n g

T r e a t m e n t , s u p r a , at 2 4 1  n . 3 9 .

O u r  o p i n i o n  is t h a t  the m o s t  p r u d e n t  l e g a l  c o u r s e  is to o b t a i n  

t h e  p a t i e n t ' s  i n f o r m e d  c o n s e n t  t o  a n y  p r o p o s e d  c o u r s e  o f  

t r e a t m e n t ,  i n c l u d i n g  " N o  C o d e , "  a t  l e a s t  w h e r e  s u c h  d i s c u s s i o n  is 

n o t  l i k e l y  t o  s e r i o u s l y  h a r m  t h e  p a t i e n t .  A l s o ,  w h e r e  c a r d i a c  

a r r e s t  is f o r e s e e a b l e ,  t h e  m o s t  p r u d e n t  c o u r s e  is to d e v e l o p  a n d  

f o l l o w  a n  e s t a b l i s h e d  i n s t i t u t i o n a l  p r o c e d u r e  for m a k i n g  a n  

a d v a n c e  d e c i s i o n  r e g a r d i n g  w h e t h e r  C P R  w i l l  b e  a p p r o p r i a t e  a n d  to 

r e v i e w  t h a t  d e c i s i o n  f r e q u e n t l y .  S u c h  a c a r e f u l  d e l i b e r a t e  

p r o c e s s ,  w i t h  w r i t t e n  d o c u m e n t a t i o n  o f  t h e  f a c t o r s  u p o n  w h i c h  a n y  

d e c i s i o n  is b a s e d ,  p r e s e n t s  far l e s s  r i s k  t h a t  the p h y s i c i a n  or
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o t h e r  h e a l t h  c a r e  p r o v i d e r  w i l l  b e  c h a r g e d  w i t h  n e g l i g e n t l y  

m a k i n g  t h e  w r o n g  d e c i s i o n  r e g a r d i n g  C P R  t h a n  d o e s  m a k i n g  a 

d e c i s i o n  o n  t h e  s p u r  of t h e  m o m e n t  o n c e  c a r d i a c  a r r e s t  h a c  

o c c u r r e d .

3. W h e r e  the P a t i e n t  F a v o r s  C P R

I f  t h e  p h y s i c i a n ' s  a s s e s s m e n t  is t h a t  C P R  w i l l  b e n e f i t  t h e  

p a t i e n t ' s  w e l l - b e i n g ,  a n d  t h e  p a t i e n t  f a v o r s  CPR, C P R  s h o u l d  b e  

p e r f o r m e d .  If t h e  p h y s i c i a n  is d o u b t f u l  a b o u t  t h e  p o t e n t i a l  

b e n e f i t  o f  CPR, the p a t i e n t ' s  w i s h e s  s h o u l d  c o n t r o l .  E v e n  w h e r e  

t h e  p h y s i c i a n  is c o n v i n c e d  t h a t  C P R  w o u l d  n o t  b e n e f i t  the 

p a t i e n t ,  it is n o t  c l e a r  t h a t  t h e  t r e a t m e n t  m a y  b e  w i t h h e l d  w h e n  

t h e  p a t i e n t  d e s i r e s  it. O n c e  a d o c t o r  h a s  u n d e r t a k e n  to t r e a t  a 

p a t i e n t  h e  c a n n o t ,  w i t h o u t  l i a b i l i t y ,  a b a n d o n  t h a t  p a t i e n t .  A  

f e w  e x t r a  day s ,  or e v e n  h o u r s  o f  life, e v e n  u n d e r  the m o s t  

e x c r u c i a t i n g  c o n d i t i o n s ,  m a y  b e  o f  c o n s i d e r a b l y  d i f f e r e n t  v a l u e  

t o  d i f f e r e n t  p e o p l e .  D i s a g r e e m e n t s  b e t w e e n  d o c t o r  a n d  p a t i e n t  

r e g a r d i n g  t h e  v a l u e  of C P R  m a y  b e  r e a s o n  f o r  r e - e x a m i n a t i o n  b y  

b o t h  d o c t o r  a n d  p a t i e n t ,  b u t  u n l e s s  t h e  p a t i e n t  c h a n g e s  h i s  or 

h e r  mind, a p h y s i c i a n  w h o  e n t e r s  a "No C o d e "  o r d e r  for a 

c o m p e t e n t  p a t i e n t  w h o  h a s  e x p r e s s e d  a p r e f e r e n c e  for C P R  

t r e a t m e n t  r u n s  t h e  r i s k  o f  b e i n g  c h a r g e d  w i t h  n e g l i g e n c e  or 

a b a n d o n m e n t .  I n  the f u t u r e ,  c a s e  l a w  m a y  d e v e l o p  which, b a s e d  o n
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t h e  s c a r c i t y  o f  m e d i c a l  r e s o u r c e s ,  a l l o w s  a p h y s i c i a n  to w i t h h o l d  

C P R  t r e a t m e n t  if h e  or s h e  b e l i e v e s  it w o u l d  n o t  s e r v e  t h e  

p a t i e n t ' s  w e l l - b e i n g ,  d e s p i t e  t h e  p a t i e n t ' s  w i s h e s  to t h e  

c o n t r a r y ,  b u t  a t  t h i s  t i m e  it w o u l d  b e  l e g a l l y  r i s k y  to d e n y  s u c h  

care.

B . I n c o m p e t e n t  P a t i e n t s

D e c i s i o n m a k i n g  r e g a r d i n g  w h e t h e r  " C o d e "  s h o u l d  b e  i n i t i a t e d  is 

f u r t h e r  c o m p l i c a t e d  w h e n  t h e  d e c i s i o n m a k i n g  c o m p e t e n c e  o f  t h e  

p a t i e n t  is i m p a i r e d .  N o t  o n l y  is t h e r e  a p r o b l e m  as to w h a t  

c o n s t i t u t e s  s u f f i c i e n t  i m p a i r m e n t  s u c h  t h a t  u l t i m a t e  

d e c i s i o n m a k i n g  a u t h o r i t y  s h o u l d  n o t  b e  l e f t  w i t h  t h e  p a t i e n t ,  b u t  

t h e r e  a r e  a l s o  q u e s t i o n s  r e g a r d i n g  who, if a n y o n e ,  m a y  l e g a l l y  

a c t  as a s u r r o g a t e  d e c i s i o n m a k e r ,  a n d  w h a t  s t a n d a r d s  s h o u l d  g u i d e  

t h e i r  d e c i s i o n s .  A g a i n ,  A l a s k a n  l a w  o f f e r s  n o  c l e a r  r e s o l u t i o n  

o f  t h e s e  i s s u e s ,  b u t  d e c i s i o n s  f r o m  o t h e r  a u t h o r i t i e s  m a y  o f f e r  

s o m e  g u i d a n c e .

1. W h e n  is a P a t i e n t  I n c o m p e t e n t ?

It is i m p o r t a n t  to r e m e m b e r  that, f o r  t h e  p u r p o s e s  o f  t h i s  

a n a l y s i s ,  t h e  c o n c e p t  o f  d e c i s i o n m a k i n g  i n c o m p e t e n c e  is u s e d  to 

d e s i g n a t e  a p e r s o n ' s  i n a b i l i t y  t o  a d e q u a t e l y  c o m p r e h e n d  h i s  or
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h e r  s i t u a t i o n ,  f o r m  a n d  e x p r e s s  a p r e f e r e n c e  r e g a r d i n g  C P R  

t r e a t m e n t ,  ;\nd c o m m u n i c a t e  t h a t  p r e f e r e n c e .  T h i s  c o n c e p t  is 

d i s t i n c t  f r o m  t h a t  o f  l e g a l  i n c a p a c i t y .  U n d e r  t h e  g u a r d i a n s h i p  

laws, a p e r s o n  m a y  b e  d e c l a r e d  p a r t i a l l y  o r  t o t a l l y  i n c a p a c i t a t e d  

l e g a l l y  if t h e  p e r s o n  is u n a b l e  to c a r e  for h i m s e l f  o r  h e r s e l f ,  

a n d  t h e  c o u r t  m a y  u s e  g u a r d i a n s h i p  o r  o t h e r  m e a n s  to p r o v i d e  for 

t h e  p e r s o n ' s  n e e d s .  T h e  g u a r d i a n s h i p  s t a t u t e s  p r o v i d e  that:

. . .  A n  i n c a p a c i t a t e d  p e r s o n  f o r  w h o m  a g u a r d i a n  h a s  
b e e n  a p p o i n t e d  is n o t  p r e s u m e d  to b e  i n c o m p e t e n t  a n d  
r e t a i n s  a l l  l e g a l  a n d  c i v i l  r i g h t s  e x c e p t  t h o s e  w h i c h  
h a v e  b e e n  e x p r e s s l y  l i m i t e d  b y  c o u r t  o r d e r  o r  h a v e  b e e n  
s p e c i f i c a l l y  g r a n t e d  to t h e  g u a r d i a n  b y  t h e  c o u r t .

A S  1 3 . 2 6 . 0 9 0 .

A c c o r d i n g l y ,  t h e  fa c t  t h a t  a p e r s o n  is l e g a l l y  i n c a p a c i t a t e d ,  

l i k e  the f a c t  t h a t  t h e  p e r s o n  m a k e s  a h i g h l y  i d i o s y n c r a t i c  

d e c i s i o n ,  or t h e  f a c t  t h a t  t h e  p e r s o n  h a s  a m e d i c a l  or m e n t a l  

c o n d i t i o n  s i m i l a r  t o  o t h e r s  w h o  h a v e  b e e n  u n a b l e  to m a k e  

d e c i s i o n s  t h a t  a d v a n c e  t h e i r  o w n  w e l l - b e i n g ,  m a y  a l e r t  h e a l t h  

c a r e  p r o f e s s i o n a l s  to t h e  p o s s i b i l i t y  o f  d e c i s i o n m a k i n g  

i n c o m p e t e n c e ,  b u t  d o e s  n o t  c o n c l u s i v e l y  r e s o l v e  t h e  m a t t e r .

T h e  d e t e r m i n a t i o n  o f  d e c i s i o n a l  c o m p e t e n c e  f o c u s e s  o n  t h e  

p a t i e n t ' s  a c t u a l  f u n c t i o n i n g  in a p a r t i c u l a r  d e c i s i o n m a k i n g  

s i t u a t i o n  r a t h e r  t h a n  s i m p l y  o n  a p e r s o n ' s  age, a b i l i t y  to c a r e
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for h i m s e l f  or h e r s e l f ,  or d i a g n o s i s .  W h a t  is r e l e v a n t  is 

w h e t h e r  a p e r s o n  is in f a c t  c a p a b l e  o f  m a k i n g  t h e  d e c i s i o n  of 

w h e t h e r  to f o r e g o  C P R  t r e a t m e n t  d e s p i t e  h i s  o r  h e r  y o u t h ,  

r e t a r d a t i o n ,  d e m e n t i a ,  or o t h e r  c o n d i t i o n .  H e a l t h  c a r e  

p r o f e s s i o n a l s  s h o u l d  m a k e  a d e t e r m i n a t i o n  o f  i n c o m p e t e n c e  o n l y  

w h e n  p e o p l e  l a c k  t h e  a b i l i t y  to m a k e  d e c i s i o n s  t h a t  p r o m o t e  t h e i r  

w e l l - b e i n g  in c o n f o r m i t y  w i t h  t h e i r  o w n  v a l u e s  a n d  p r e f e r e n c e s ,  

a n d  s h o u l d  d o c u m e n t  t h e  g r o u n d s  for t h a t  d e t e r m i n a t i o n .  E v e n  

w h e n  a d e t e r m i n a t i o n  o f  i n c o m p e t e n c e  is mad e ,  a n d  the u l t i m a t e  

d e c i s i o n a l  a u t h o r i t y  is n o t  l e f t  w i t h  the p a t i e n t ,  r e a s o n a b l e  

e f f o r t s  s h o u l d  b e  m a d e  to g i v e  t h e  p e r s o n  r e l e v a n t  i n f o r m a t i o n  

a b o u t  t h e  s i t u a t i o n  a n d  the a v a i l a b l e  o p t i o n s  a n d  to s o l i c i t  a n d  

a c c o m m o d a t e  h i s  or h e r  p r e f e r e n c e s .  P r e s i d e n t ' s  Comraisjion, 

D e c i d i n g  to F o r e g o  L i f e - S u s t a i n i n g  T r e a t m e n t , a t  1 2 1 - 1 2 4 .

2. Who, if A n y o n e ,  M a y  A c t  as a S u r r o g a t e  D e c i s i o n m a k e r ?

C o u r t s  in o t h e r  j u r i s d i c t i o n s  h a v e  o f t e n  r e l i e d  o n  s u r r o g a t e  

d e c i s i o n m a k e r s  to m a k e  d e c i s i o n s  for i n c o m p e t e n t  p a t i e n t s ,  u n d e r  

t h e  d o c t r i n e  o f  " s u b s t i t u t e d  j u d g m e n t , "  a b o u t  w h e t h e r  to f o r e g o  

l i f e - s u s t a i n i n g  t r e a t m e n t .  I n  the Q u i n l a n  case, t h e  N e w  J e r s e y  

c o u r t  a p p r o v e d  t h e  a p p o i n t m e n t  of t h e  p a t i e n t ' s  f a t h e r  as 

g u a r d i a n  o v e r  t h e  p e r s o n  o f  a p a t i e n t  in a v e g e t a t i v e  c o m a t o s e  

s t a t e .  T h e  f a t h e r  h a d  f a v o r e d  d i s c o n t i n u a n c e  o f  a l i f e -  

s u s t a i n i n g  r e s p i r a t o r ,  w h i l e  t h e  a t t e n d i n g  p h y s i c i a n  o p p o s e d  it.
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T h e  c o u r t  s p e c i f i c a l l y  a u t h o r i z e d  t h e  f a t h e r  as g u a r d i a n  to 

s e l e c t  d i f f e r e n t  a t t e n d i n g  p h y s i c i a n s ,  a n d  f u r t h e r  a u t h o r i z e d  the 

a t t e n d i n g  p h y s i c i a n s ,  if t h e y  c o n c l u d e d  t h e r e  w a s  n o  r e a s o n a b l e  

p o s s i b i l i t y  o f  t h e  p a t i e n t  e v e r  e m e r g i n g  f r o m  h e r  c o m a t o s e  

c o n d i t i o n  to a c o g n i t i v e ,  s a p i e n t  stat e ,  a n d  u p o n  c o n c u r r e n c e  of 

th e  g u a r d i a n  a n d  t h e  f a m i l y  a n d  a h o s p i t a l  " E t h i c s  C o m m i t t e e " ,  to 

d i s c o n n e c t  the l i f e  s u p p o r t  s y s t e m .

T h e  Q u i n l a n  c o u r t  t h u s  r e q u i r e d  the c o n s e n t  of the g u a r d i a n  a n d  

the f a m i l y  as s u r r o g a t e s  for the p a t i e n t  h e r s e l f  t o  the 

w i t h d r a w a l  o f  l i f e - s u s t a i n i n g  t r e a t m e n t ,  b u t  l e f t  the a c t u a l
i
"'decision to t h e  a t t e n d i n g  p h y s i c i a n s .  T h e  c o u r t  s t a t e d  t h a t  the 

d e c i s i o n  to b e  m a d e  w a s  p a r t i c u l a r l y  w i t h i n  the f i e l d  o f  

c o m p e t e n c e  o f  t h e  m e d i c a l  p r o f e s s i o n ,  a n d  t h a t  a b s e n t  a 

j u s t i c i a b l e  c o n t r o v e r s y ,  c o u r t  o v e r s i g h t  w o u l d  b e  u n n e c e s s a r y .

It s t a t e d  t h a t  a c c e s s  t o  the c o u r t s  w o u l d  n o t  b e  f o r e c l o s e d  in 

s u c h  c a s e s ,  h o w e v e r ,  w h e r e  a j u s t i c i a b l e  c o n t r o v e r s y  e x i s t e d .

I n  t h e  S a i k e w i c z  case, t h e  M a s s a c h u s e t t s  c o u r t  a c c e p t e d  t h e  

p r i n c i p l e  o f  " s u b s t i t u t e d  j u d g m e n t , "  b u t  h e l d  t h a t  o n c e  a 

j u s t i c i a b l e  c o n t r o v e r s y  h a s  b e e n  p r e s e n t e d  to t h e  c o u r t s ,  t h e  

c o u r t  i t s e l f  s h o u l d  " d o n  t h e  m e n t a l  m a n t l e  o f  the i n c o m p e t e n t "  

(370 N . E . 2 d  at 431) a n d  a c t  as t h e  p a t i e n t ' s  s u r r o g a t e  

d e c i s i o n m a k e r  r e g a r d i n g  w h e t h e r  to f o r e g o  p o t e n t i a l l y

Mr. D e n n i s  D e W i t t
O c t o b e r  5, 1983
P a g e  - 1 5 -



l i f e - p r o l o n g i n g  t r e a t m e n t .  3 7 0  N . E . 2 d  a t  43 1 .  T h e  l o w e r  c o u r t s  

w e r e  i n s t r u c t e d  to n o t  a t t e m p t  to s h i f t  t h e  d e c i s i o n  to a n y  o t h e r  

p e r s o n  o r  g r o u p ,  s u c h  as t h e  g u a r d i a n ,  f a m i l y ,  a t t e n d i n g  d o c t o r s  

a n d  h o s p i t a l  " e t h i c s  c o m m i t t e e "  u s e d  i n  Q u i n l a n  for t h a t  

p u r p o s e .  T h e  S a i k e w i c z  c o u r t  a r t i c u l a t e d  t h e  s t a n d a r d  t o  b e  u s e d  

as f o l l o w s :

T h e  d e c i s i o n  s h o u l d  b e  t h a t  w h i c h  w o u l d  b e  m a d e  b y  t h e  
i n c o m p e t e n t  p e r s o n ,  if t h a t  p e r s o n  w e r e  c o m p e t e n t ,  b u t  
t a k i n g  i n t o  a c c o u n t  the p r e s e n t  a n d  f u t u r e  i n c o m p e t e n c y  
o f  t h e  i n d i v i d u a l  as o n e  o f  t h e  f a c t o r s  w h i c h  w o u l d  
n e c e s s a r i l y  e n t e r  i n t o  t h e  d e c i s i o n m a k i n g  p r o c e s s  o f  t h e  
c o m p e t e n t  p e r s o n . "  3 7 0  N . E . 2 d  a t  431.

T h e  c o u r t  in I n  Re D i n n e r s t e i n , 3 8 0  N . E . 2 d  1 3 4  (Mass. A p p .  1978),

d i s t i n g u i s h e d  a s i t u a t i o n  in w h i c h  a " N o  C o d e "  o r d e r  w a s  e n t e r e d

in t h e  t e r m i n a l  s t a g e s  o f  a n  u n r e m i t t i n g ,  i n c u r a b l e  m o r t a l

i l l n e s s ,  A l z h e i m e r ' s  d i s e a s e ,  a h o p e l e s s  c a s e  in w h i c h  d e a t h

w o u l d  c o m e  s o o n  i n  a n y  e v e n t ,  p r o b a b l y  in t h e  f o r m  o f  c a r d i a c  or

r e s p i r a t o r y  f a i l u r e ,  f r o m  t h e  S a i k e w i c z  s i t u a t i o n  w h e r e

c h e m o t h e r a p y  for a 6 7 - y e a r  o l d  p r o f o u n d l y  r e t a r d e d  l e u k e m i a

v i c t i m  w a s  a t  i s s u e .  T h e  D i n n e r s t e i n  c o u r t  h e l d  t h a t  w h e n  t h e

S a i k e w i c z  c o u r t  s p o k e  o f  l i f e - s a v i n g  o r  l i f e - p r o l o n g i n g

t r e a t m e n t s ,  it r e f e r r e d  to " t r e a t m e n t s  a d m i n i s t e r e d ,  w i t h  s o m e

r e a s o n a b l e  e x p e c t a t i o n  o f  e f f e c t i n g  a p e r m a n e n t  o r  t e m p o r a r y  c u r e

o f  or r e l i e f  f r o m  t h e  i l l n e s s  o r  c o n d i t i o n  b e i n g  t r e a t e d , "  a n d

t h a t  " ' p r o l o n g a t i o n  o f  l i fe,' as u s e d  i n  t h e  S a i k e w i c z  c a s e ,  d o e s

n o t  m e a n  a m e r e  s u s p e n s i o n  o f  the a c t  o f  d y i n g ,  b u t  c o n t e m p l a t e s ,

Mr. D e n n i s  D e W i t t
O c t o b e r  5, 19 8 3
P a g e  - 1 6 -



M r .  D e n n i s  D e W i t t
O c t o b e r  5, 19 8 3
P a g e  - 1 7 -

a t  t h e  v e r y  l e a s t ,  a r e m i s s i o n  o f  s y m p t o m s  e n a b l i n g  a r e t u r n  

t o w a r d s  a n o r m a l ,  f u n c t i o n i n g ,  i n t e g r a t e d  e x i s t e n c e . "  3 9 0  N . E . 2 d  

a t  1 3 7 - 8 .  T h e  A p p e a l s  C o u r t  in D i n n e r s t e i n  s t a t e d  t h a t  " t h e  

q u e s t i o n  o f  w h a t  m e a s u r e s  a r e  a p p r o p r i a t e  to e a s e  the i m m i n e n t  

p a s s i n g  o f  a n  i r r e v e r s i b l y ,  t e r m i n a l l y  i l l  p a t i e n t  in l i g h t  o f  

the p a t i e n t ' s  h i s t o r y  a n d  c o n d i t i o n  a n d  t h e  w i s h e s  o f  h e r  f a m i l y "  

w a s  a " q u e s t i o n  p e c u l i a r l y  w i t h i n  t h e  c o m p e t e n c e  of t h e  m e d i c a l  

p r o f e s s i o n . "  3 8 0  N . E . 2 d  a t  139. It e n t e r e d  a j u d g m e n t  d e c l a r i n g  

t h a t  a "No C o d e "  o r d e r  w a s  n o t  c o n t r a r y  t o  l a w  a n d  t h a t  t h e  

v a l i d i t y  o f  s u c h  a n  o r d e r  d i d  n o t  d e p e n d  o n  p r i o r  j u d i c i a l  

a p p r o v a l .

I n  I n  Re S p r i n g , 4 0 5  N . E . 2 d  115, 1 2 0  ( M ass. 1980), t h e  

M a s s a c h u s e t t s  S u p r e m e  C o u r t  n o t e d  i n  d i c t u m  " [ w ] i t h o u t  a p p r o v i n g  

a l l  t h a t  is s a i d  i n  t h e  o p i n i o n  o f  t h e  A p p e a l s  C o u r t  [ i n  

D i n n e r s t e i n ] ," t h a t  t h e  r e s u l t  r e a c h e d  i n  D i n n e r s t e i n  w a s  

c o n s i s t e n t  w i t h  its S a i k e w i c z  h o l d i n g .  T h e  S p r i n g  c o u r t  w e n t  o n  

t o  n o t e  t h a t  n e i t h e r  t h e  c a s e  b e f o r e  it n o r  t h e  S a i k e w i c z  c a s e  

i n v o l v e d  the l e g a l i t y  o f  a c t i o n s  t a k e n  w i t h o u t  j u d i c i a l  a c t i o n ,  

a n d  h e l d  t h a t  its o p i n i o n s  s h o u l d  n o t  b e  t a k e n  to e s t a b l i s h  a n y  

r e q u i r e m e n t  o f  p r i o r  j u d i c i a l  a p p r o v a l  t h a t  w o u l d  n o t  o t h e r w i s e  

e x i s t .  Id. A c c o r d , I n  R e  C o l y e r , 6 6 0  P . 2d 738, 7 4 6  ( W ash. 1983) .

In C u s t o d y  of a M i n o r ,  4 3 4  N . E . 2 d  6 0 1  (Mass. 1 9 82), t h e
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M a s s a c h u s e t t s  c o u r t  u p h e l d  a " N o  C o d e "  o r d e r  e n t e r e d  b y  t h e  

J u v e n i l e  C o u r t  in t h e  c a s e  o f  a n  a b a n d o n e d  i n f a n t  w i t h  s e r i o u s  

c a r d i a c  p r o b l e m s .  T h e  o r d e r  w a s  u p h e l d  o v e r  t h e  o p p o s i t i o n  o f  

t h e  h e a l t h  c a r e  f a c i l i t y ,  w h i c h  h a d  o r i g i n a l l y  s o u g h t  the o r d e r ,  

a n d  t h e  c u s t o d i a n  o f  t h e  c h i l d  (the s t a t e  D e p a r t m e n t  o f  S o c i a l  

S e r v i c e s ) ,  a g u a r d i a n  a d  l i t e m , a n d  t h e  a t t o r n e y  for t h e  c h i l d ,  

e a c h  o f  w h o m  h a d  a l w a y s  o p p o s e d  t h e  o r d e r .  A l l  o f  t h e  p a r t i e s  

a r g u e d  a g a i n s t  t h e  c o n t i n u a t i o n  o f  t h e  " N o  C o d e "  o r d e r ,  a n d  

a r g u e d  t h a t  s i n c e  t h e y  w e r e  in a g r e e m e n t ,  t h e  i s s u e  w a s  m o o t  a n d  

t h e  c o u r t s  h a d  no f u r t h e r  r o l e  to p l a y .  T h e  c o u r t  d i s a g r e e d .  It 

d i s t i n g u i s h e d  t h e  D i n n e r s t e i n  h o l d i n g ,  t h a t  t h e  d e c i s i o n  to e n t e r  

a " N o  C o d e "  o r d e r  o n  t h e  m e d i c a l  r e c o r d  o f  a n  i r r e v e r s i b l y  

t e r m i n a l l y  ill p a t i e n t ,  in c o n s u l t a t i o n  w i t h  t h e  f a m i l y  o r  the 

p a t i e n t ' s  g u a r d i a n ,  d o e s  n o t  r e q u i r e  p r i o r  j u d i c i a l  r e v i e w ,  f r o m  

t h e  S a i k e w i c z  h o l d i n g ,  t h a t  t h e  c o u r t  i t s e l f ,  o n c e  p r e s e n t e d  w i t h  

t h e  l e g a l  q u e s t i o n  w h e t h e r  t r e a t m e n t  m a y  b e  w i t h h e l d ,  m u s t  d e c i d e  

t h e  q u e s t i o n  a n d  n o t  d e l e g a t e  it t o  s o m e  p r i v a t e  p e r s o n  or 

g r o u p .  It p o i n t e d  t o  the f a c t o r s  e n u m e r a t e d  i n  I n  Re S p r i n g  as 

a f f e c t i n g  w h e n  a c o u r t  o r d e r  is r e q u i r e d :

I n  S p r i n g , w e  p o i n t e d  o u t  t h a t  v a r i o u s  f a c t o r s  a f f e c t  
t h e  q u e s t i o n  o f  w h e n  a c o u r t  o r d e r  is r e q u i r e d .  W e  
s t a t e d  t h a t ,  a m o n g  t h e s e  f a c t o r s ,  a t  l e a s t  t h e  f o l l o w i n g  
w e r e  m a t e r i a l :  [ T ] h e  e x t e n t  o f  i m p a i r m e n t  of t h e
p a t i e n t ' s  m e n t a l  f a c u l t i e s ,  w h e t h e r  the p a t i e n t  is in 
t h e  c u s t o d y  of a S t a t e  i n s t i t u t i o n ,  t h e  p r o g n o s i s  
w i t h o u t  t h e  p r o p o s e d  t r e a t m e n t ,  the p r o g n o s i s  w i t h  t h e  
p r o p o s e d  t r e a t m e n t ,  t h e  c o m p l e x i t y ,  r i s k  a n d  n o v e l t y  o f
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t h e  p r o p o s e d  t r e a t m e n t ,  its p o s s i b l e  s i d e  e f f e c t s ,  the 
p a t i e n t ’s l e v e l  o f  u n d e r s t a n d i n g  a n d  p r o b a b l e  r e a c t i o n ,  
t h e  u r g e n c y  o f  d e c i s i o n ,  t h e  c o n s e n t  o f  t h e  p a t i e n t ,  
sp o u s e ,  o r  g u a r d i a n ,  t h e  g o o d  f a i t h  o f  t h o s e  w h o  
p a r t i c i p a t e  in t h e  d e c i s i o n ,  t h e  c l a r i t y  o f  p r o f e s s i o n a l  
o p i n i o n  a s  to w h a t  is g o o d  m e d i c a l  p r a c t i c e ,  the 
i n t e r e s t s  o f  t h i r d  p e r s o n s ,  a n d  t h e  a d m i n i s t r a t i v e  
r e q u i r e m e n t s  o f  a n y  i n s t i t u t i o n  i n v o l v e d .

4 3 4  N . E . 2 d  at 608. T h e  c o u r t  h e l d  t h a t  s e v e r a l  o f  the S p r i n g

f a c t o r s  d i s t i n g u i s h e d  t h e  c a s e  f r o m  D i n n e r s t e i n , a n d  w a r r a n t e d  a

"No C o d e "  o r d e r  d e s p i t e  t h e  p o s i t i o n  o f  t h e  p a r t i e s .  It

e m p h a s i z e d  p a r t i c u l a r l y  t h a t  t h e  c h i l d  h a d  n o  l o v i n g  f a m i l y

m e m b e r s  w i l l i n g  to b e  i n v o l v e d  in t h e  d e c i s i o n ,  a n d  th a t  the

c h i l d  w a s  a l r e a d y  a w a r d  o f  the s t a t e .  T h e  c o u r t  a d d e d  t h a t  t h e

, c h i l d  a l r e a d y  w a s  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  c o u r t  b e f o r e  t h e

q u e s t i o n  a r o s e  as to w h e t h e r  a " N o  C o d e "  o r d e r  s h o u l d  b e  i s s u e d

a n d  c o n t i n u e d .  It w a s  t h u s  a p p r o p r i a t e  for the c o u r t  to d e c i d e ,

u n d e r  the " s u b s t i t u t e d  j u d g m e n t "  d o c t r i n e  of S a i k e w i c z , w h e t h e r

"Cod e "  w a s  a p p r o p r i a t e .  It o r d e r e d  "No C o d e . "

I n  Re C o n r o y , 4 5 7  A . 2 d  1 2 3 2  (N.J. S u p e r .  Ct. 1983) h e l d  t h a t  if 

t h e  p a t i e n t  is i n c o m p e t e n t  a n d  h a d  n o t  e a r l i e r  g i v e n  a c l e a r  

i n d i c a t i o n  o f  h e r  v i e w s ,  a n d  the f a m i l y  is d i v i d e d  i n  its views, 

o r  t h e  p h y s i c i a n s  a r e  d i v i d e d ,  j u d u c i a l  i n v o l v e m e n t  is i n d i c a t e d .

T h e  N e w  Y o r k  C o u r t  o f  A p p e a l s  a p p e a r e d  t o  r e j e c t  t h e  d o c t r i n e  of 

" s u b s t i t u t e d  j u d g m e n t "  a l t o g e t h e r  in t h e  c a s e  of a p r o f o u n d l y  

r e t a r d e d  5 2 - y e a r  o l d  v i c t i m  o f  t e r m i n a l  c a n c e r ,  w h o  h a d  a l w a y s
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b e e n  i n c a p a b l e  o f  u n d e r s t a n d i n g  o r  m a k i n g  a r e a s o n e d  d e c i s i o n  

a b o u t  m e d i c a l  t r e a t m e n t ,  h o l d i n g  t h a t  it w o u l d  b e  u n r e a l i s t i c  to 

a t t e m p t  to d e t e r m i n e  w h e t h e r  h e  w o u l d  w a n t  to c o n t i n u e  

p o t e n t i a l l y  l i f e - p r o l o n g i n g  t r e a t m e n t  if h e  w e r e  c o m p e t e n t .  In 

R  S t o r a r , 4 2 0  N . E . 2 d  64, 72 ( N . Y . 1 9 8 1 ) .  T h e  S t o r a r  c o u r t  

t h e r e f o r e  a s s e s s e d  t h e  p a t i e n t ' s  r i g h t s  as it w o u l d  t h o s e  o f  a n  

i n f a n t .  U n d e r  N e w  Y o r k  law, the c o u r t  h e l d ,  a p a r e n t  o r  g u a r d i a n  

m a y  n o t  d e p r i v e  a c h i l d  o f  l i f e - s a v i n g  t r e a t m e n t ,  no m a t t e r  h o w  

w e l l  i n t e n t i o n e d .  T h e r e f o r e ,  b l o o d  t r a n s f u s i o n s  to r e p l a c e  b l o o d  

l o s t  in b l e e d i n g  f r o m  a c a n c e r o u s  b l a d d e r  c o u l d  not b e  

t e r m i n a t e d .  It d i d  n o t  a d d r e s s ,  h o w e v e r ,  t h e  D i n n e r s t e i n  

s i t u a t i o n  w h e r e  l i f e - s a v i n g  l i f e - p r o l o n g i n g  t r e a t m e n t  w a s  n o t  at 

i s s u e  b u t  o n l y  " l i f e - s u s t a i n i n g "  t r e a t m e n t .

A s  y o u  c a n  s e e  f r o m  t h e  d i s c u s s i o n  o f  t h e  a b o v e  c a s e s ,  t h e r e  a r e  

c o m p l e x  m e d i c a l ,  legal, s o c i a l  a n d  m o r a l  i s s u e s  i n v o l v e d  in a n y  

a t t e m p t  to d e t e r m i n e  who, if a n y o n e ,  m a y  a c t  a s  a s u r r o g a t e  

d e c i s i o n m a k e r  for a n  i n c o m p e t e n t  p a t i e n t  i n  d e c i d i n g  w h e t h e r  to 

f o r e g o  l i f e - s u s t a i n i n g ,  b u t  n o t  l i f e - p r o l o n g i n g  o r  l i f e - s a v i n g  

t r e a t m e n t .  I n  g e n e r a l ,  h o w e v e r ,  a t  l e a s t  in c a s e s  w h e r e  t h e  

p a t i e n t  h a d  g i v e n  n o  e x p r e s s i o n  o f  h i s  or h e r  p r e f e r e n c e  w h i l e  

p r e v i o u s l y  c o m p e t e n t ,  or h a d  e x p r e s s e d  a p r e f e r e n c e  to f o r e g o  

l i f e - s u s t a i n i n g  t r e a t m e n t  if h i s  o r  h e r  s i t u a t i o n  b e c a m e  t e r m i n a l  

a n d  i r r e v e r s i b l e ,  a n d  w h e r e  t h e  p a t i e n t ' s  m e d i c a l  c o n d i t i o n  is



s u c n  t h a t  n o  " l i f e - s a v i n g "  or " l i f e - p r o l o n g i n g "  p r o c e d u r e s  a r e  

a v a i l a b l e  w h i c h  w o u l d  h a v e  a r e a s o n a b l e  e x p e c t a t i o n  of e f f e c t i n g  

a t e m p o r a r y  o r  p e r m a n e n t  c u r e  o f  or r e l i e f  f r o m  the p a t i e n t ' s  

c o n d i t i o n ,  a n d  w h e r e  t h e r e  is a g r e e m e n t  a m o n g  the t r e a t i n g  

p h y s i c i a n s  a n d  t h e  p a t i e n t ' s  f a m i l y  t h a t  it w o u l d  b e  p o i n t l e s s  

a n d  u n n e c e s s a r i l y  h a r m f u l  to the p a t i e n t  to i n i t i a t e  C P R  m e a s u r e s  

w h i c h  w o u l d  o n l y  p r o l o n g  the a c t  o f  d y i n g ,  c o u r t s  in o t h e r  

j u r i s d i c t i o n s  h a v e  i n d i c a t e d  t h a t  f a m i l y  r e p r e s e n t a t i v e s  m a y  a c t  

as s u r r o g a t e  d e c i s i o n m a k e r s  a n d  c o n s e n t  o n  the p a t i e n t ' s  b e h a l f  

to t h e  w i t h h o l d i n g  of l i f e - s u s t a i n i n g  t r e a t m e n t .  N o  j u d i c i a l  

i n v o l v e m e n t  w o u l d  b e  r e q u i r e d .  R a t h e r ,  t h e  p h y s i c i a n s  in t h o s e  

j u r i s d i c t i o n s  m a y  s i m p l y  e n t e r  a " N o  C o d e "  o r d e r  u p o n  the 

f a m i l y ' s  i n f o r m e d  c o n s e n t  o n  b e h a l f  o f  a n  i n c o m p e t e n t  p a t i e n t .

T h e  l a w  m i g h t  b e  d i f f e r e n t ,  h o w e v e r ,  in s i t u a t i o n s  w h e r e  t h e  

s u r r o g a t e  d e c i s i o n m a k e r  is n o t  a d e q u a t e l y  i n f o r m e d  or d o e s  n o t  

g i v e  t h e  m a t t e r  a d e q u a t e  c o n s i d e r a t i o n .  A  " N o  C o d e "  o r d e r  w a s  

o v e r t u r n e d  o n  t h a t  b a s i s  in H o y t  v. St. M a r y ' s  R e h a b i l i t a t i o n  

C e n t e r , No. 7 7 4 5 5 5  (Dist. Ct., H e n n e p i n  C o u n t y ,  Minn., Fe b .  13, 

1 9 8 1 ) .

I n  A l a s k a ,  h o w e v e r ,  t h e  l e g a l  s t a t u s  o f  s u r r o g a t e  d e c i s i o n m a k i n g  

m a y  b e  s o m e w h a t  d i f f e r e n t .  T h e  A l a s k a  g u a r d i a n s h i p  s t a t u t e s  

e x p r e s s  a p r e f e r e n c e  for f a m i l y  m e m b e r s  o v e r  n o n f a m i l y  m e m b e r s  to 

b e  a p p o i n t e d  as g u a r d i a n s .  A S  1 3 . 2 6 . 1 4 5 .  A s  w i l l  b e  d i s c u s s e d

Mr .  D e n n i s  D e W i t t
O c t o b e r  5, 1983
P a g e  - 2 1 -



f u r t h e r  b e l o w ,  e v e n  w h e n  a c o u r t  m a k e s  c s p e c i f i c  d e t e r m i n a t i o n  

t h a t  a p e r s o n  is i n c a p a c i t a t e d ,  a f t e r  a n  i n q u i r y  d e s i g n e d  to 

r e v e a l ,  a m o n g  o t h e r  t h i n g s ,  t h e  e x t e n t  to w h i c h  the p e r s o n  

r e t a i n s  d e c i s i o n m a k i n g  c o m p e t e n c e ,  a n d  the c o u r t  f u r t h e r  

d e t e r m i n e s  t h a t  t h e  p e r s o n ' s  n e e d s  c a n n o t  b e  m e t  b y  a n y  m e a n s  

s h o r t  o f  g u a r d i a n s h i p ,  t h e  c o u r t  s t i l l  m a y  n o t  c o n f e r  o n  t h e  

g u a r d i a n  it a p p o i n t s ,  e v e n  if t h a t  g u a r d i a n  is a f a m i l y  m e m b e r ,  

t h e  p o w e r  to " c o n s e n t  o n  b e h a l f  o f  the w a r d  t o  t h e  w i t h h o l d i n g  of 

l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s . "  1 3 . 2 6 . 1 5 0 ( e ) ( 3 ) .  T h i s

| s u g g e s t s  th a t  u n l e s s  t h e  A l a s k a n  c o u r t s  a r e  w i l l i n g  toi
I
j d i s t i n g u i s h ,  as t h e  D i n n e r s t e i n  c o u r t  did, b e t w e e n  " l i f e - s a v i n g "
f ,

m e d i c a l  p r o c e d u r e s ,  as t h a t  terra is u s e d  in A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 ) ,  

a n d  " l i f e - s u s t a i n i n g "  p r o c e d u r e s  w h i c h  o f f e r  n o  r e a s o n a b l e  

p r o b a b i l i t y  o f  e v e n  t e m p o r a r y  c u r e  o r  r e m i s s i o n ,  s u c h  a s  C P R  in

I t h e  c a s e  o f  a n  i r r e v e r s i b l y  t e r m i n a l l y  ill p a t i e n t ,  n o  s u r r o g a t e

i d e c i s i o n m a k e r ,  n o t  e v e n  a f a m i l y  m e m b e r  a p p o i n t e d  as g u a r d i a n ,
I

! m a y  g i v e  e f f e c t i v e  c o n s e n t  to a " N o  C o d e "  o r d e r .
t

I c a n  f i n d  no l e g i s l a t i v e  h i s t o r y  i n d i c a t i n g  t h a t  the l e g i s l a t u r e  

s p e c i f i c a l l y  f o c u s e d  o n  t h e  w o r d s  " l i f e - s a v i n g  m e d i c a l  t r e a t m e n t "  

in A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 ) ,  a n d  m e a n t  to e i t h e r  i n c l u d e  or d i s t i n g u i s h  

" l i f e - s u s t a i n i n g "  p r o c e d u r e s  as I h a v e  d e f i n e d  t h e m  a b o v e .  It is 

p o s s i b l e  t h a t  t h e  A l a s k a  c o u r t s  m a y  m a k e  t h e  d i s t i n c t i o n  a n d  

f o l l o w  D i n n e r s t e i n  i n  h o l d i n g  t h a t  the d e c i s i o n  to w i t h h o l d  C P R
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is p e c u l i a r l y  w i t h i n  t h e  c o m p e t e n c e  o f  the m e d i c a l  p r o f e s s i o n ,  

a n d  t h a t  the a t t e n d i n g  p h y s i c i a n s  s h o u l d  t a k e  i n t o  a c c o u n t ,  b u t  

n e e d  n o t  n e c e s s a r i l y  f o l l o w ,  t h e  w i s h e s  o f  t h e  p a t i e n t ' s  f a m i l y  

w h e n  t h e  d e a t h  b y  c a r d i a c  a r r e s t  o f  a n  i r r e v e r s i b l y ,  t e r m i n a l l y  

ill p a t i e n t  is e x p e c t e d  i m m i n e n t l y .  O r  t h e  A l a s k a  c o u r t s  m i g h t  

f i r s t  m a k e  the l i f e - s a v i n g / l i f e - s u s t a i n i n g  d i s t i n c t i o n  a n d  t h e n  

h o l d  t h a t  t h e  p a t i e n t ' s  i n f o r m e d  c o n s e n t  is r e q u i r e d ,  a n d  t h a t  a 

s u r r o g a t e  d e c i s i o n m a k e r ,  w h e t h e r  a g u a r d i a n  or a n i n - g u a r d i a n  

f a m i l y  m e m b e r ,  m a y  c o n s e n t  o n  b e h a l f  o f  t h e  i n c o m p e t e n t  p a t i e n t  

to the w i t h h o l d i n g  o f  " l i f e - s u s t a i n i n g , "  a s  o p p o s e d  to 

" l i f e - s a v i n g "  m e d i c a l  t r e a t m e n t .

f T h e r e  is a l s o  t h e  p o s s i b i l i t y ,  h o w e v e r ,  t h a t  the A l a s k a  c o u r t s  

w i l l  r e f u s e  to m a k e  t h e  d i s t i n c t i o n  b e t w e e n  " l i f e - s a v i n g "  a n d  

/ " l i f e - s u s t a i n i n g "  t r e a t m e n t ,  a n d  h o l d  t h a t  A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 )  

p r o h i b i t s  a g u a r d i a n  f r o m  c o n s e n t i n g  o n  b e h a l f  o f  the w a r d  t o  t h e  

w i t h h o l d i n g  o f  C P R  t r e a t m e n t  e v e n  i n  i r r e v e r s i b l e ,  t e r m i n a l  c a s e s  

w h e r e  d e a t h  b y  c a r d i a c  a r r e s t  is e x p e c t e d  i m m i n e n t l y .  T h e y  c o u l d  

f u r t h e r  h o ld, b y  i n f e r e n c e  f r o m  t h a t  s e c t i o n ,  t h a t  n o  o t h e r  

s u r r o g a t e  d e c i s i o n m a k e r  m a y  g i v e  e f f e c t i v e  c o n s e n t  for a n  

i n c o m p e t e n t  p a t i e n t ,  m a k i n g  the i n f e r e n c e  f r o m  t h e  w o r d s  o f  the 

s t a t u t e  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t h a t  n o b o d y  w o u l d  h a v e  t h e  

r i g h t  to w i t h h o l d  m e d i c a l  t r e a t m e n t  f r o m  a n  i n c o m p e t e n t  d y i n g  

p a t i e n t .  C o n c e i v a b l y ,  t h e  c o u r t s  c o u l d  h o l d  t h a t  a g u a r d i a n  h a s

I
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a p o s i t i v e  d u t y  to n o t  o n l y  r e f r a i n  f r o m  c o n s e n t i n g  to a "No 

C o d e "  o r d e r ,  b u t  t o  s e e k  r e v e r s a l  o f  a n y  s u c h  o r d e r ,  e v e n  o n e  

e n t e r e d  b e f o r e  h i s  o r  h e r  a p p o i n t m e n t  a s  g u a r d i a n .

T h e  u n c e r t a i n t y  r e g a r d i n g  t h e  p o t e n t i a l  i m p a c t  o f  A S

/ 1 3 . 2 6 . 1 5 0 ( e ) ( 3 )  c a n  b e  r e d u c e d  in o n e  o f  t w o  w a y s .  F i r s t ,  y o u r
. V s
| . 4
S I a s s o c i a t i o n  c o u l d  s e e k  l e g i s l a t i o n ,  e i t h e r  a s p e c i f i c  a m e n d m e n t

i
| to t h e  g u a r d i a n s h i p  s t a t u t e  c l a r i f y i n g  t h a n  A S  1 3 . 2 5 . 1 5 0 ( e ) ( 3 )  

d o e s  n o t  p r e c l u d e  a g u a r d i a n ' s  c o n s e n t  t o  " N o  C o d e "  o r d e r s  in a n  

a p p r o p r i a t e  case, o r  m o r e  g e n e r a l  " N a t u r a l  D e a t h  A c t "  

l e g i s l a t i o n ,  p r o v i d i n g  for a d v a n c e  d i r e c t i v e s ,  o r  " l i v i n g  w i l l s , "  

to b e  m a d e  b y  p a t i e n t s  w h i l e  s t i l l  c o m p e t e n t ,  s t a t i n g  t h e i r  

p r e f e r e n c e s  r e g a r d i n g  l i f e - s u s t a i n i n g  t r e a t m e n t  in t h e  e v e n t  t h e y  

b e c o m e  i r r e v e r s i b l y ,  t e r m i n a l l y  ill, a n d  p r o v i d i n g  for l e g a l  

1 e f f e c t  t o  b e  g i v e n  s u c h  d i r e c t i v e s .  S u c h  l e g i s l a t i o n  s h o u l d  a l s o

s p e l l  o u t  w h o  is t o  d e c i d e ,  a n d  t h e  s t a n d a r d s  for t h e i r  

d e c i s i o n m a k i n g ,  w h e t h e r  to w i t h h o l d  C P R  t r e a t m e n t  in t h e  c a s e  o f  

i r r e v e r s i b l y  a n d  t e r m i n a l l y  i l l  i n c o m p e t e n t  p a t i e n t s  w h o  h a v e  

m a d e  n o  a d v a n c e  d i r e c t i v e s  r e g a r d i n g  t h e i r  p r e f e r e n c e s .

] | S e c o n d ,  i n t e r p r e t a t i o n  c o u l d  b e  s o u g h t  i n  t h e  c o u r t s .  T h e

v
m e d i c a l  p r o v i d e r  o r  t h e  g u a r d i a n  c o u l d ,  in a p r o p e r  case, b r i n g  a 

d e c l a r a t o r y  j u d g m e n t  a c t i o n  s e e k i n g  a d e c l a r a t i o n  e i t h e r  t h a t  the 

g u a r d i a n  is n o t  p r e c l u d e d  f r o m  c o n s e n t i n g  t o  a n  a p p r o p r i a t e  " N o
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C o d e "  o r d e r ,  or t h a t  s u c h  c o n s e n t  is u n n e c e s s a r y  a n d  t h e  d e c i s i o n  

is t o  b e  l e f t  to t h e  a t t e n d i n g  p h y s i c i a n s  g u i d e d  b y  t h e  w i s h e s  of 

t h e  p a t i e n t ' s  f a m i l y .  S u c h  a d e c l a r a t i o n  i s . m o r e  l i k e l y  t o  b e  

g r a n t e d  if t h e  h e a l t h  f a c i l i t y  h a s  c l e a r l y  d e f i n e d  p r o c e d u r e s  a n d  

p o l i c i e s  f o r  d e t e r m i n i n g  w h e n  " N o  C o d e "  is w a r r a n t e d ,  a n d  c a n  

d e m o n s t r a t e  t o  t h e  c o u r t  t h a t  a d e q u a t e  p r e c a u t i o n s  h a v e  b e e n  

t a k e n  to g u a r d  a g a i n s t  i n a p p r o p r i a t e  o r d e r s  b e i n g  e n t e r e d .

S e v e r a l  s u c h  h e a l t h  f a c i l i t y  p o l i c i e s  a r e  i n c l u d e d  in A p p e n d i x  I 

t o  t h e  e n c l o s e d  r e p o r t  o f  the P r e s i d e n t ' s  C o m m i s s i o n .

C. P r i n c i p l e s  of L i a b i l i t y

1. P o t e n t i a l  l i a b i l i t y  for p e r f o r m i n g  C P R

T h e  p o t e n t i a l  for c i v i l  l i a b i l i t y  for e n t e r i n g  o r  f o l l o w i n g  a " N o  

C o d e "  o r d e r  h a s  n o t  b e e n  a d d r e s s e d  in A l a s k a .  V i r t u a l l y  a n y  t y p e  

o f  m e d i c a l  t r e a t m e n t ,  i n c l u d i n g  CPR, i n v o l v e s  a t o u c h i n g  o f  the 

p a t i e n t ' s  b o d y .  If p e r f o r m e d  w i t h o u t  a v a l i d ,  i n f o r m e d  c o n s e n t ,  

it h a s  b e e n  v i e w e d  as a n  i n t e n t i o n a l  i n t e r f e r e n c e  w i t h  the 

p e r s o n — a b a t t e r y .  N o t e ,  I n f o r m e d  C o n s e n t  a n d  t h e  D y i n g  P a t i e n t , 

83 Y a l e  L. J .  1 6 3 2  (1974). T h e r e  is a n  " i m p l i e d  c o n s e n t "  

e x c e p t i o n  in t h e  c a s e  of e m e r g e n c i e s , b u t  c o n s e n t  w i l l  n o t  b e  

i m p l i e d  e v e n  in a n  e m e r g e n c y  if t h e  p a t i e n t  h a s  p r e v i o u s l y  s t a t e d  

t h a t  h e  w o u l d  n o t  c o n s e n t .  In Re S t o r a r , 4 2 0  N . E . 2 d  at 70. 

A c c o r d i n g l y ,  w h e r e  a c o m p e t e n t  p a t i e n t  m a k e s  a n  i n f o r m e d  d e c i s i o n
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to e x e r c i s e  h i s  or h e r  c o n s t i t u t i o n a l  o r  c o m m o n  l a w  r i g h t  to 

r e f u s e  t r e a t m e n t ,  t h e  p h y s i c i a n  m a y  b e  l i a b l e  for a n  u n p e r m i t t e d  

t o u c h i n g  o f  t h e  p a t i e n t  if h e  a p p l i e s  C P R .  T h e  " N o  C o d e "  o r d e r  

m e r e l y  i m p l e m e n t s  t h e  p a t i e n t ' s  d e c i s i o n .

I n  o t h e r  j u r i s d i c t i o n s ,  as n o t e d  a b o v e ,  c o u r t  a p p r o v a l  o f  t h e  

w i t h h o l d i n g  o f  t r e a t m e n t  h a s  o f t e n  b e e n  f r a m e d  as a p p r o v a l  o f  a 

s u r r o g a t e ' s  e x e r c i s e  o f  t h e  p a t i e n t ' s  r i g h t  to r e f u s e  t r e a t m e n t .  

S i n c e  it is n o t  c l e a r  in A l a s k a  t h e  e x t e n t  to whic h ,  if any, 

e i t h e r  a g u a r d i a n  o r  a f a m i l y  m e m b e r  w h o  h a s  n o t  b e e n  a p p o i n t e d  

as g u a r d i a n  m a y  l e g a l l y  e x e r c i s e  a n  i n c o m p e t e n t  p a t i e n t ' s  r i g h t  

to r e f u s e  t r e a t m e n t ,  it is n o t  c l e a r  w h e t h e r  a p h y s i c i a n  c o u l d  b e  

h e l d  l i a b l e  for p e r f o r m i n g  C P R  w h a n  t h e  s u r r o g a t e  h a s  c o n s e n t e d  

to "No C o d e , "  o r  h a s  a t t e m p t e d  to e x e r c i s e  t h e  p a t i e n t ' s  r i g h t  to 

r e f u s e  t r e a t m e n t .

It is a t  l e a s t  p o s s i b l e ,  h o w e v e r ,  t h a t  a n  A l a s k a  c o u r t  w o u l d  h o l d  

a p h y s i c i a n  l i a b l e  for r e f u s i n g  t o  h o n o r  t h e  r e f u s a l  o f  a p a t i e n t  

o r  a p a t i e n t ' s  s u r r o g a t e  t o  c o n s e n t  to C P R  t r e a t m e n t ,  o r  for 

r e f u s a l  to h o n o r  a n  a d v a n c e  d i r e c t i v e  o f  a n  i n c o m p e t e n t  p a t i e n t ,  

m a d e  w h i l e  p r e v i o u s l y  c o m p e t e n t ,  a n d  c o n t a i n e d  in a " l i v i n g  w i l l "  

o r  o t h e r  s u c h  d o c u m e n t ,  d i r e c t i n g  t h a t  s u c h  t r e a t m e n t  s h o u l d  n o t  

b e  a d m i n i s t e r e d  s h o u l d  t h e  p a t i e n t ' s  c o n d i t i o n  b e c o m e  h o p e l e s s .

I n  a d d i t i o n  to t h e  p o s s i b i l i t y  o f  l i a b i l i t y  for a n  u n c o n s e n t e d
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t o u c h i n g ,  t h e  p h y s i c i a n  m a y  b e  l i a b l e  for n e g l i g e n c e  if h e  o r  she 

p e r f o r m s  CPR, o r  a l l o w s  it to b e  p e r f o r m e d ,  o n  a p a t i e n t  for w h o m  

s u c h  t r e a t m e n t  is futile, a n d  is c o n t r a - i n d i c a t e d  u n d e r  c u r r e n t  

m e d i c a l  s t a n d a r d s .

2. P o t e n t i a l  L i a b i l i t y  for N o t  P e r f o r m i n g  C P R

J u s t  as a p h y s i c i a n  c a n  b e  l i a b l e  for n e g l i g e n t l y  p e r f o r m i n g  CPR, 

h e  or s h e  c a n  b e  l i a b l e  for n e g l i g e n t l y  f a i l i n g  to p e r f o r m  CPR. 

W h e n e v e r  a p h y s i c i a n  in g o o d  f a i t h  d e c i d e s  t h a t  a p a r t i c u l a r  

t r e a t m e n t  is n o t  c a l l e d  for, t h e r e  is a r i s k  t h a t  in s o m e  

s u b s e q u e n t  l i t i g a t i o n  t h e  o m i s s i o n  w i l l  b e  f o u n d  to b e  

n e g l i g e n t .  If, for e x a m p l e ,  a p h y s i c i a n  n e g l i g e n t l y  m i s d i a g n o s e s  

a p a t i e n t ' s  i l l n e s s  as t e r m i n a l  a n d  i r r e v e r s i b l e ,  a n d  e n t e r s  a 

" N o  C o d e "  o r d e r  b a s e d  o n  t h a t  m i s d i a g n o s i s ,  t h e  p a t i e n t ' s  d e a t h  

d u e  to c a r d i a c  a r r e s t  m i g h t  b e  a c t i o n a b l e .  A  p h y s i c i a n  w h o  h a s  

u n d e r t a k e n  to r e n d e r  m e d i c a l  s e r v i c e s  v i o l a t e s  h i s  d u t y  o f  c a r e  

if h e  a b a n d o n s  h i s  p a t i e n t  or f a i l s  t o  t a k e  t h e  s t e p s  c a l l e d  for 

b y  g o o d  m e d i c a l  p r a c t i c e .  W. P r o s s e r ,  T o r t s , Sec. 56 ( 4 t h  Ed. 

1 9 7 1 ) .

E v e n  w h e r e  "No C o d e "  is m e d i c a l l y  i n d i c a t e d ,  h o w e v e r ,  f a i l u r e  to 

o b t a i n  i n f o r m e d  c o n s e n t  to t h a t  c o u r s e  o f  t r e a t m e n t  m a y  i t s e l f  b e  

n e g l i g e n c e .  T h e  u s u a l  r u l e  in t r e a t m e n t  s i t u a t i o n s  w h i c h  i n v o l v e
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a t o u c h i n g  o f  t h e  p a t i e n t  is t h a t  f a i l u r e  to o b t a i n  i n f o r m e d  

c o n s e n t  m a y  i t s e l f  b e  n e g l i g e n c e .  C o b b s  v. G r a n t , 502 P . 2 d  1, 8 

(Cal. 1972); P o u l i n  v. Z a r t m a n , 5 4 2  P . 2 d  251, 2 7 4  ( A l a s k a  1 9 7 4 ) .  

T h e r e  is s o m e  d i s p u t e  w i t h i n  t h e  m e d i c a l  c o m m u n i t y ,  as d i s c u s s e d  

a b o v e ,  w h e t h e r  it is n e c e s s a r y  to o b t a i n  i n f o r m e d  c o n s e n t  to a 

c o u r s e  of t r e a t m e n t  i n v o l v i n g  o m i s s i o n s  (of C P R  a t t e m p t s )  r a t h e r  

t h a n  a c t i o n s .  S i n c e  at l e a s t  s o m e  c o u r t s  h a v e  h e l d  t h a t  t h e  

i n f o r m e d  c o n s e n t  d o c t r i n e ,  w h i c h  r e q u i r e s  e x p l a n a t i o n  o f  t h e  

t r e a t m e n t  o p t i o n s  a n d  a s s o c i a t e d  r i s k s ,  is a p p l i c a b l e  e v e n  w h e r e  

t h e  o p t i o n  e v e n t u a l l y  t a k e n  is no t r e a t m e n t ,  T r u m a n  v. T h o m a s ,

6 1 1  P . 2d 902 (Cal. 1980), a n d  s i n c e  t h e  P r e s i d e n t ' s  C o m m i s s i o n  

h a s  t a k e n  the p o s i t i o n  t h a t  t h e  p h y s i c i a n  u s u a l l y  h a s  a d u t y  to 

j o b t a i n  i n f o r m e d  c o n s e n t  to a "No C o d e "  o r d e r  (at l e a s t  w h e r e  t h e
i

[ d i s c u s s i o n  n e c e s s a r y  t o  o b t a i n  s u c h  c o n s e n t  is n o t  i t s e l f  l i k e l y  

! t o  u n n e c e s s a r i l y  h a r m  t h e  p a t i e n t ) ,  t h e  m e r e  fa c t  t h a t  "No C o d e "  

i d o e s  n o t  i n v o l v e  a t o u c h i n g  m a y  n o t  a u t o m a t i c a l l y  i n s u l a t e  a 

p h y s i c i a n  f r o m  l i a b i l i t y  for f a i l u r e  t o  o b t a i n  i n f o r m e d  c o n s e n t  

to t h a t  c o u r s e  o f  t r e a t m e n t .  E v e n  t h o u g h  it is p e r h a p s  p o s s i b l e  

t h a t  a c o u r t  w o u l d  f i n d  i n f o r m e d  c o n s e n t  f r o m  t h e  g u a r d i a n  or 

f a m i l y  to b e  i n a d e q u a t e ,  d u e  to l a c k  o f  a u t h o r i t y  to g i v e  s u c h  

c o n s e n t  ( e f f e c t i v e l y  r u l i n g  t h a t  " N o  C o d e "  o r d e r s  for i n c o m p e t e n t  

p a t i e n t s  a r e  i m p e r m i s s i b l e  a n d  a u t o m a t i c a l l y  c o n s t i t u t e  

n e g l i g e n c e ) ,  t h e  r i s k  o f  l i a b i l i t y  is c o n s i d e r a b l y  m o r e  

s u b s t a n t i a l  w h e n  n o  i n f o r m e d  c o n s e n t  h a s  b e e n  o b t a i n e d  f r o m  a n  

i n c o m p e t e n t  p a t i e n t ' s  f a m i l y  or g u a r d i a n .
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T o  m i n i m i z e  t h e  r i s k  o f  l i a b i l i t y  for e n t e r i n g  a "No C o d e "  o r d e r ,  

a p h y s i c i a n  w o u l d  n e v e r  e v e n  e n t e r  s u c h  a n  o r d e r  for a n  

i n c o m p e t e n t  p a t i e n t .  T h a t  c o u r s e  o f  a c t i o n ,  h o w e v e r ,  r i s k s  

l i a b i l i t y  for n e g l i g e n t l y  a p p l y i n g  " C o d e "  t r e a t m e n t  w h e n  s u c h  

t r e a t m e n t  w a s  m e d i c a l l y  c o n t r a - i n d i c a t e d .  T o  m i n i m i z e  t h e  

o v e r a l l  r i s k  o f  l i a b i l i t y ,  a " N o  C o d e "  o r d e r  s h o u l d  b e  e n t e r e d  

for a n  i n c o m p e t e n t  p a t i e n t  if a n d  o n l y  if t h e  p h y s i c i a n  b e l i e v e s  

t h a t  " C o d e "  is c o n t r a - i n d i c a t e d  a n d  t h e  g u a r d i a n  o r  f a m i l y  o f  t h e  

p a t i e n t ,  a f t e r  h a v i n g  b e e n  i n f o r m e d  o f  t h e  a v a i l a b l e  t r e a t m e n t  

a l t e r n a t i v e s ,  h a s  c o n s e n t e d  to t h e  " N o  C o d e "  c o u r s e  of 

t r e a t m e n t .  T h e  s t a n d a r d  for d e t e r m i n i n g  c i v i l  l i a b i l i t y  is n o t  

a f f e c t e d  b y  w h e t h e r  p r i o r  c o u r t  a p p r o v a l  w a s  s o u g h t .

" I n  a n y  s u b s e q u e n t  l i t i g a t i o n ,  t h e  s t a n d a r d  for 
d e t e r m i n i n g  w h e t h e r  t h e  t r e a t m e n t  w a s  c a l l e d  for r e m a i n s  
the s a m e  a f t e r  the e v e n t  as b e f o r e .  N e g l i g e n c e  c a n n o t  
b e  b a s e d  s o l e l y  o n  f a i l u r e  t o  o b t a i n  p r i o r  c o u r t  
a p p r o v a l ,  if t h e  a p p r o v a l  w o u l d  h a v e  b e e n  g i v e n . "

I n  Re S p r i n g , 4 0 5  N . E . 2 d  a t  122.

3. P o t e n t i a l  l i a b i l i t y  o f  h e a l t h  c a r e  i n s t i t u t i o n s

If t h e  p h y s i c i a n  is a c t i n g  a s  a h o s p i t a l  o r  n u r s i n g  h o m e  

e m p l o y e e ,  t h e  i n s t i t u t i o n  is l i a b l e  u n d e r  t h e  d o c t r i n e  o f  

r e s p o n d e a t  s u p e r i o r  for the p h y s i c i a n ' s  n e g l i g e n t  a c t s  o c c u r r i n g  

w i t h i n  t h e  s c o p e  o f  e m p l o y m e n t .  H o o v e r  v. U n i v e r s i t y  o f  C h i c a g o
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H o s p s . , 3 6 6  N . E . 2d 925 (111. A p p .  1 9 7 7 ) .  W h e r e  t h e  p h y s i c i a n  is 

a c t i n g  as a n  i n d e p e n d e n t  c o n t r a c t o r ,  h o w e v e r ,  u n l e s s  t h e  p a t i e n t  

is l e d  to b e l i e v e  t h e  p h y s i c i a n  is a c t i n g  for t h e  h e a l t h  

f a c i l i t y ,  t h e  f a c i l i t y  w i l l  n o t  u s u a l l y  b e  h e l d  v i c a r i o u s l y  

l i a b l e  f o r  t h e  p h y s i c i a n ' s  n e g l i g e n c e .  H a v e n  v. R a n d o l p h , 3 4 2  

F . S u p p .  3 5 8  ( D . D . C .  1 9 7 2 ) ;  C o o p e r  v. C u r r y , 5 8 9  P . 2 d  2 0 1  (N.M.

A.pp. 1978) .

P
• W h e r e  a n  i n d e p e n d e n t  c o n t r a c t o r  a t t e n d i n g  p h y s i c i a n  g i v e s  d i r e c t
t
j a n d  e x p l i c i t  o r d e r s  to the h e a l t h  f a c i l i t y  s t a f f ,  t h e  s t a f f

i m e m b e r s ,  n u r s e s  a n d  o t h e r s  i n v o l v e d  in t h e  p a t i e n t ' s  c a r e  a r e  n o t

f a u t h o r i z e d  to d e t e r m i n e  for t h e m s e l v e s  w h a t  is a p r o p e r  c o u r s e  ofI
I
I m e d i c a l  t r e a t m e n t .  T h e  f a c i l i t y  w o u l d  t h e r e f o r e  n o t  i n c u r
s

\ l i a b i l i t y  for its n u r s e s  c a r r y i n g  o u t  t h e  a t t e n d i n g  p h y s i c i a n ' s
I
I
I n e g l i g e n t  o r d e r s  i n  a n o n - n e g l i g e n t  m a n n e r .I

T h e  h e a l t h  f a c i l i t y  may, h o w e v e r ,  h a v e  a n  i n d e p e n d e n t  d u t y  t o  

se l e c t ,  s u p e r v i s e ,  a n d  r e v i e w  s t a f f  p h y s i c i a n s ,  a n d  to t a k e  

a c t i o n  w h e r e  a n  a t t e n d i n g  p h y s i c i a n ' s  o r d e r  is n o t  in a c c o r d  w i t h  

n o r m a l  m e d i c a l  p r a c t i c e  o r  o t h e r w i s e  i n a p p r o p r i a t e .  P o o r  S i s t e r s  

of St. F r a n c i s  S e r a p h  o f  t h e  P e r p e t u a l  A d o r a t i o n ,  Inc. v. C a t r o n , 

4 3 5  N . E . 2d 305 (Ind. A p p .  1 9 8 2 ) .  T h i s  is a n o t h e r  r e a s o n  w h y  e a c h  

i n s t i t u t i o n  s h o u l d  h a v e  a w e l l - d e v e l o p e d  p r e - e s t a b l i s h e d  

p r o c e d u r e  of c o n s u l t a t i o n  a n d  r e v i e w  in " N o  C o d e "  s i t u a t i o n s ,  so 

t h a t  a l l  s u c h  order'- a r e  s u b j e c t  to p e e r  a p p r o v a l  a n d  f r e q u e n t  

r e v i e w .
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I n  m o s t  j u r i s d i c t i o n s ,  t h e  " b o r r o w e d  s e r v a n t  r u l e "  is a n  

e x c e p t i o n  to t h e  r e s p o n d e a t  s u p e r i o r  d o c t r i n e  so t h a t  a h e a l t h  

f a c i l i t y  w o u l d  n o t  b e  l i a b l e  for t h e  n e g l i g e n t  a c t s  o f  a s t a f f  

e m p l o y e e ,  e.g., a n u r s e ,  a c t i n g  a t  t h e  d i r e c t i o n  o f  a n  

i n d e p e n d e n t  c o n t r a c t o r  o r  p h y s i c i a n .  I n s t e a d ,  t h e  b o r r o w i n g  

m a s t e r  (the p h y s i c i a n )  b u t  n o t  t h e  l e n d i n g  m a s t e r  (the f a c i l i t y )  

w o u l d  b e  l i a b l e  for t h e  n e g l i g e n t  a c t s  o f  t h e  b o r r o w e d  s e r v a n t  

(the n u r s e ) .  I n  A l a s k a ,  h o w e v e r ,  t h e  " b o r r o w e d  s e r v a n t "  r u l e  h a s  

b e e n  a b o l i s h e d .  K a s t n e r  v. T o o m b s , 6 1 1  P . 2d 62 ( A l a s k a  1 9 8 0 ) .  

B o t h  t h e  b o r r o w i n g  a n d  t h e  l e n d i n g  m a s t e r s  a r e  i n i t i a l l y  l i a b l e  

u n d e r  r e s p o n d e a t  s u p e r i o r  for t h e  n e g l i g e n t  a c t s  o f  t h e  b o r r o w e d  

e m p l o y e e ,  l e a v i n g  it to p r i n c i p l e s  o f  i n d e m n i t y  a n d  c o n t r i b u t i o n  

to a l l o c a t e  d i s t r i b u t i o n  o f  t h e  l o s s .  T h u s ,  b o t h  the h e a l t h  

f a c i l i t y  a n d  t h e  p h y s i c i a n  m a y  b e  h e l d  l i a b l e ,  a t  l e a s t  

i n i t i a l l y ,  if a n u r s e  o r  a s t a f f  p h y s i c i a n ,  for i n s t a n c e ,  

n e g l i g e n t l y  a p p l i e s  C P R  w h e n  a " N o  C o d e "  o r d e r  h a s  b e e n  e n t e r e d ,  

o r  n e g l i g e n t l y  f a i l s  t o  i n i t i a t e  r e s u s c i t a t i o n  w h e n  n o  s u c h  o r d e r  

h a s  b e e n  e n t e r e d .

4. P o t e n t i a l  C r i m i n a l  L i a b i l i t y

T h e r e  is l i t t l e  p r e c e d e n t  r e g a r d i n g  t h e  p o s s i b i l i t y  o f  c r i m i n a l  

l i a b i l i t y  for i m p l e m e n t i n g  "No C o d e "  o r d e r s ,  a n d  w h a t  l i t t l e  

t h e r e  is s u g g e s t s  t h a t  t h e  d o c t o r  w i l l  b e  p r o t e c t e d  if h e  a c t s  o n  

a g o o d  f a i t h . j u d g m e n t  t h a t  is n o t  g r i e v o u s l y  u n r e a s o n a b l e  b y
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m e d i c a l  s t a n d a r d s .  I n  R e  S p r i n g , 4 0 5  N . E . 2 d  a t  121, c i t i n g  

C o m m o n w e a l t h  v. E d e l i n , 3 5 9  N . E . 2 d  a t  4 (Mas s .  1 9 7 6 ) .  It is 

r e p o r t e d  t h a t  a p p a r e n t l y  n o  p r o s e c u t o r  h a s  p r o c e e d e d  to t r i a l  ir 

a c a s e  w h e r e  a p h y s i c i a n  c h o s e  to t e r m i n a t e  l i f e - p r e s e r v i n g  

t r e a t m e n t  or o m i t  e m e r g e n c y  t r e a t m e n t  in a h o p e l e s s  c a s e .  I d ., 

c i t i n g  C o l l e s t e r ,  Deat h ,  D y i n g  a n d  t h e  L a w s  A  P r o s e c u t o r ' s  V i e w  

o f  t h e  Q u i n l a n  C a s e , 30 R u t g e r s  L . R e v .  304, 3.10-311 (1977).

I I . E f f e c t  o f  t h e  A p p o i n t m e n t  o f  a G u a r d i a n  U n d e r  A S  1 3 . 2 6 .

P r e v i o u s l y ,  t h e  a p p o i n t m e n t  o f  a g u a r d i a n  w a s  d i s c u s s e d  w i t h  

‘ r e g a r d  to w h e t h e r  t h e  g u a r d i a n ,  o r  s o m e  o t h e r  s u r r o g a t e  

d e c i s i o n m a k e r ,  c o u l d  g i v e  e f f e c t i v e  c o n s e n t  to a "No C o d e "  o r d e r  

o n  b e h a l f  o f  a n  i n c o m p e t e n t  p a t i e n t .  T h i s  s e c t i o n  d e a l s  w i t h  t h e  

e f f e c t  of a g u a r d i a n  u n d e r  A S  .13.26 u p o n  t h e  p r o p r i e t y  o f  a n  

e x i s t i n g  " N o  C o d e "  o r d e r .

It s h o u l d  b e  n o t e d  th~'. t h e  p r o c e s s  b y  w h i c h  a g u a r d i a n  is 

a p p o i n t e d  a f f o r d s  a n  o p p o r t u n i t y  f o r  j u d i c i a l  r e s o l u t i o n  o f  s o m e  

i m p o r t a n t  i s s u e s .  F i r s t ,  if t h e  c o u r t  is s a t i s f i e d  t h a t  b e c a u s e  

o f  i m p a i r e d  a b i l i t y  t o  e f f e c t i v e l y  r e c e i v e  a n d  e v a l u a t e  

i n f o r m a t i o n  r e g a r d i n g  the p r o c e e d i n g s  o r  b e c a u s e  o f  i m p a i r e d  

a b i l i t y  to c o m m u n i c a t e  r e g a r d i n g  t h e  p r o c e e d i n g s ,  the w a r d  or 

r e s p o n d e n t  c a n n o t  d e t e r m i n e  h i s  o w n  i n t e r e s t s  w i t h o u t  a s s i s t a n c e ,



Mr. D e n n i s  D e W i t t
O c t o b e r  5, 19S3
P a g e  - 3 3 -

t h e  court, u p o n  r e q u e s t  b y  t h e  r e s p o n d e n t  or t h e  r e s p o n d e n t ' s  

a t t o r n e y  w i l l  a p p o i n t  a g u a r d i a n  ad l i t e m  to a s s i s t  t h e  w a r d  or 

r e s p o n d e n t  in d e t e r m i n i n g  h i s  o r  h e r  i n t e r e s t s ,  or, if t h e  p e r s o n  

is e n t i r e l y  i n c a p a b l e  o f  d e t e r m i n i n g  h i s  i n t e r e s t s ,  to m a k e  t h a t  

d e t e r m i n a t i o n  a n d  a d v i s e  t h e  c o u r t  a n d  c o u n s e l  for a l l  p a r t i e s  

a c c o r d i n g l y .  A S  1 3 . 2 6 . 1 1 2 .

T h e  g e n e r a l  p r o c e d u r e  for t h e  a p p o i n t m e n t  o f  g u a r d i a n s  for 

i n c a p a c i t a t e d  p e r s o n s  is s e t  f o r t h  i n  A S  1 3 . 2 6 . 0 9 0 - . 1 5 0 .  T h o s e  

s t a t u t e s  p r o v i d e  t h a t  a n y  p e r s o n  m a y  p e t i t i o n  t h e  c o u r t  for a 

f i n d i n g  o f  i n c a p a c i t y  a n d  t h e  a p p o i n t m e n t  o f  a g u a r d i a n  for 

h i m s e l f  o r  a n o t h e r  p e r s o n .  T h e  r e s p o n d e n t ,  t h e  p e r s o n  a l l e g e d  to 

b e  i n c a p a c i t a t e d  a n d  for w h o m  a g u a r d i a n  is s o u g h t ,  is e n t i t l e d  

to b e  r e p r e s e n t e d  b y  c o u n s e l  in t h e  p r o c e e d i n g s .  T h e  c o u r t  

a p p o i n t s  a t r a i n e d  v i s i t o r  to i n v e s t i g a t e  t h e  r e s p o n d e n t ' s  

s i t u a t i o n  a n d  t o  m a k e  a n  e v a l u a t i o n  r e p o r t .  A  g u a r d i a n  a d  l i t e m  

m a y  b e  a p p o i n t e d  if t h e  c o u r t  is s a t i s f i e d  t h a t  t h e  r e s p o n d e n t ,  

b e c a u s e  o f  i m p a i r e d  a b i l i t y  t o  r e c e i v e  a n d  e v a l u a t e  i n f o r m a t i o n  

or to c o m m u n i c a t e  d e c i s i o n s ,  c a n n o t  d e t e r m i n e  h i s  o w n  i n t e r e s t s  

w i t h o u t  a s s i s t a n c e .  A  t e m p o r a r y  g u a r d i a n  m a y  b e  a p p o i n t e d  if it 

a p p e a r s  t h a t  t h e  r e s p o n d e n t  is i n  n e e d  o f  i m m e d i a t e  s e r v i c e s .

| A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 )  p r e c l u d e s  a g u a r d i a n ,  o n c e  a p p o i n t e d ,  f r o m

| c o n s e n t i n g  o n  b e h a l f  o f  a w a r d  to t h e  w i t h h o l d i n g  o f  l i f e - s a v i n g
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| m e d i c a l  p r o c e d u r e s .  A s  d i s c u s s e d  a b o v e ,  it is p o s s i b l e  t h e r e  

s h o u l d  b e  a d i s t i n c t i o n  d r a w n  in a c c o r d  w i t h  t h e  D i n n e r s t e i n  c a s e  

b e t w e e n  " l i f e - s a v i n g "  o r  " l i f e - p r o l o n g i n g "  p r o c e d u r e s  a n d  

" l i f e - s u s t a i n i n g "  p r o c e d u r e s ,  a n d  t h a t  A S  1 3 . 2 6 . 1 5 0 ( c ) ( 3 )  d o e s  

n o t  p r e c l u d e  t h e  g u a r d i a n  f r o m  c o n s e n t i n g  to t h e  w i t h h o l d i n g  of 

" l i f e - s u s t a i n i n g "  p r o c e d u r e s  in h o p e l e s s  c a s e s .  R a t h e r  t h a n  e v e n  

r i s k i n g  l i t i g a t i o n  o v e r  t h e  p r o p e r  s c o p e  o f  a g u a r d i a n ' s  d u t i e s  

a f t e r  h e  or s h e  h a s  acte d ,  it w o u l d  b e  p r e f e r a b l e  to a s k  the 

c o u r t  d u r i n g  t h e  g u a r d i a n s h i p  p r o c e e d i n g  t o  a p p o i n t  a g u a r d i a n  ad 

l i t e m  to d e t e r m i n e  w h e t h e r  t h e  D i n n e r s t e i n  d i s t i n c t i o n  is 

r e l e v a n t  to t h e  c a s e  at h a n d ,  a n d  to a d v o c a t e ,  if a p p r o p r i a t e ,  

g i v i n g  the g u a r d i a n  the s p e c i f i c  a u t h o r i t y  to c o n s e n t ,  u n d e r  

a p p r o p r i a t e  c i r c u m s t a n c e s ,  t o  t h e  w i t h h o l d i n g  o f  

" l i f e - s u s t a i n i n g "  t r e a t m e n t  if (a) n o  " l i f e - s a v i n g "  p r o c e d u r e s  

a r e  a v a i l a b l e ;  (b) t h e  a t t e n d i n g  p h y s i c i a n ' s  a s s e s s m e n t  is t h a t  

C P R  w i l l  n o t  b e n e f i t  the p a t i e n t ' s  w e l l - b e i n g ;  a n d  (c) if the 

g u a r d i a n  d e t e r m i n e s  t h a t  t h e  p a t i e n t ,  if c o m p e t e n t ,  w o u l d  w i s h  to 

f o r e g o  C P R .  I n  t h a t  way, t h e  r i s k  to t h e  g u a r d i a n ,  a n d / o r  the 

p h y s i c i a n s ,  o f  a c t i n g  i n a p p r o p r i a t e l y  w i t h  r e g a r d  to t h e  s c o p e  of 

the g u a r d i a n ' s  a u t h o r i t y  o r  t h e  n e c e s s i t y  o f  j u d i c i a l  a p p r o v a l  of 

a n y  s u b s e q u e n t  "No C o d e "  o r d e r  c a n  b e  m i n i m i z e d .

S e c o n d ,  the g u a r d i a n  a d  l i t e m  c o u l d  b e  c h a r g e d  w i t h  the 

" r e s p o n s i b i l i t y  o f  p r e s e n t i n g  to t h e  judge, a f t e r  as t h o r o u g h  an
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i n v e s t i g a t i o n  as t i m e  w i l l  p e r m i t ,  a l l  r e a s o n a b l e  a r g u m e n t s  in 

f a v o r  o f  a d m i n i s t e r i n g  t r e a t m e n t  to p r o l o n g  the l i f e  o f  t h e  

i n d i v i d u a l  i n v o l v e d . "  I n  Re S a i k e w i c z , 3 7 0  N . E . 2d at 433. I n  

t h a t  way, e v e n  if a l l  c o n c e r n e d  a r e  i n  a g r e e m e n t  that "No C o d e "  

is a p p r o p r i a t e ,  t h e  c o u r t  w i l l  b e  p r e s e n t e d  w i t h  a l l  r e a s o n a b l e  

c o n t r a v a i l i n g  a r g u m e n t s .  T h e s e  step s ,  t a k e n  d u r i n g  t h e  p e n d e n c y  

o f  the g u a r d i a n s h i p  p r o c e e d i n g s ,  c o u l d  d o  m u c h  to c l a r i f y  t h e  

d u t i e s  o f  t h e  v a r i o u s  p a r t i e s .

B. T h e  G u a r d i a n ' s  P o w e r s  a n d  D u t i e s

T h e  c o u r t  m a y  a p p o i n t  a g u a r d i a n  o n l y  if a d e t e r m i n a t i o n  o f  

i n c a p a c i t y  is m a d e  a n d  t h e  c o u r t  f i n d s  t h a t  a l t e r n a t i v e  f o r m s  o f  

p r o t e c t i o n  a r e  n o t  s u f f i c i e n t  to m e e t  t h e  r e s p o n d e n t ' s  n e e d s .

T h e  r e s p o n d e n t  h a s  a j u r y  t r i a l  r i g h t  o n  t h e  i s s u e  of 

i n c a p a c i t y .  E v e n  if g u a r d i a n s h i p  is n e c e s s a r y ,  t h e  l a w  f a v o r s  

p a r t i a l  g u a r d i a n s h i p  o v e r  f u l l  g u a r d i a n s h i p .  O n l y  if t h e  c o u r t  

f i n d s  t h a t  t h e  r e s p o n d e n t  is t o t a l l y  w i t h o u t  c a p a c i t y  to c a r e  for 

h i m s e l f ,  a n d  t h a t  t h e  c o m b i n a t i o n  o f  p a r t i a l  g u a r d i a n s h i p  a n d  

a l t e r n a t i v e s  to g u a r d i a n s h i p  a r e  n o t  f e a s i b l e  or a d e q u a t e  to 

p r o v i d e  for the n e e d s  of the r e s p o n d e n t ,  m a y  a f u l l  g u a r d i a n  b e  

a p p o i n t e d .  It s h o u l d  b e  r e m e m b e r e d ,  h o w e v e r ,  t h a t  l e g a l  

i n c a p a c i t y  is a d i s t i n c t  c o n c e p t  f r o m  d e c i s i o n m a k i n g  

i n c o m p e t e n c e ,  a n d  t h a t  e v e n  a n  i n c a p a c i t a t e d  w a r d  for w h o m  a full



g u a r d i a n  h a s  b e e n  a p p o i n t e d  r e t a i n s  d e c i s i o n m a k i n g  autonomy- 

r e g a r d i n g  t r e a t m e n t  a l t e r n a t i v e s  u n l e s s  h e  o r  s h e  is a l s o  

i n c o m p e t e n t .

N o t w i t h s t a n d i n g  t h e  l i m i t s  o f  a t e m p o r a r y  g u a r d i a n s h i p  or a n  

o r d e r  o f  a p p o i n t m e n t ,  a n y  g u a r d i a n  a t  a l l  t i m e s  h a s  t h e  r i g h t  to 

a u t h o r i z e  the p r o v i s i o n  o f  e m e r g e n c y  l i f e - s a v i n g  m e d i c a l  

s e r v i c e s .  A S  1 3 . 2 6 . 1 4 1 .  A  f u l l  g u a r d i a n  h a s  the sa m e  p o w e r s  

r e s p e c t i n g  h i s  w a r d  t h a t  a p a r e n t  h a s  r e s p e c t i n g  h i s  

u n e m a n c i p a t e d  m i n o r  c h ild, e x c e p t  a s  m o d i f i e d  b y  t h e  o r d e r  of 

a p p o i n t m e n t .  A S  1 3 . 2 6 . 1 5 0 ( c ) .  A  p a r e n t  c o u l d  c e r t a i n l y  o b j e c t  

if h e  o r  she b e l i e v e d  t h a t  h i s  o r  h e r  u n e m a n c i p a t e d  m i n o r  c h i l d  

w a s  the s u b j e c t  o f  a n  i n a p p r o p r i a t e  " N o  C o d e "  o r d e r .  A  g u a r d i a n ,  

t h e r e f o r e ,  p r o b a b l y  h a s  t h e  p o w e r  (or s t a n d i n g )  t o  o b j e c t  t o  s u c h  

a n  o r d e r .  A  g u a r d i a n  a l s o  h a s  a d u t y  t o  " a s s u r e  the care, 

c o m f o r t ,  a n d  m a i n t e n a n c e  o f  t h e  w a r d . "  A S  1 3 . 2 6 . 1 5 0 ( 2 ) .  T h i s  

d u t y  p r o b a b l y  i n c l u d e s  the d u t y  t o  o b j e c t  to a n  i n a p p r o p r i a t e l y  

e n t e r e d  " N o  C o d e "  o r d e r .  F i n a l l y ,  n o  g u a r d i a n  m a y  c o n s e n t  o n  

b e h a l f  o f  h i s  o r  h e r  w a r d  to t h e  w i t h h o l d i n g  o f  l i f e - s a v i n g  

m e d i c a l  p r o c e d u r e s .  A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 ) .  T h i s  a l s o  l e a d s  t o  the 

c o n c l u s i o n  t h a t  t h e  g u a r d i a n  h a s  a d u t y  t o  o b j e c t  w h e n  "No C o d e "  

is i n a p p r o p r i a t e ,  i.e., w h e n  " l i f e - s a v i n g "  m e a s u r e s ,  as o p p o s e d  

to " l i f e - s u s t a i n i n g "  m e a s u r e s ,  a r e  a v a i l a b l e ,  b e c a u s e  f a i l u r e  to 

o b j e c t  m i g h t  b e  c o n s t r u e d  as " c o n s e n t i n g "  to t h e  w i t h h o l d i n g  o f  

t r e a t m e n t .
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In fact, if t h e  A l a s k a  c o u r t s  r e f u s e  t o  m a k e  t h e  D i n n e r s t e i n  

d i s t i n c t i o n ,  a g u a r d i a n  m i g h t  h a v e  t h e  d u t y  to r e f r a i n  f r o m  

c o n s e n t i n g  to a " N o  C o d e "  o r d e r  u n d e r  a n y  c i r c u m s t a n c e s .

A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 )  c o u l d  b e  i n t e r p r e t e d ,  w h e n  t a k e n  in 

c o n j u n c t i o n  w i t h  t h e  d u t y  to a s s u r e  t h e  c a r e ,  c o m f o r t ,  a n d  

m a i n t e n a n c e  o f  t h e  ward, t o  m e a n  t h a t  a g u a r d i a n  h a s  the d u t y  to 

o b j e c t  to a "No C o d e "  o r d e r ,  r e g a r d l e s s  o f  w h e t h e r  o r  n o t  it w a s  

e n t e r e d  in a c c o r d a n c e  w i t h  a c c e p t e d  m e d i c a l  s t a n d a r d s .

C . J u d i c i a l  C l a r i f i c a t i o n  o f  G u a r d i a n ' s  A u t h o r i t y .

If the h e a l t h  c a r e  p r o v i d e r  d e t e r m i n e s  t h a t  a n  i n c a p a c i t a t e d  

p e r s o n  for w h o m  a g u a r d i a n  h a s  b e e n  a p p o i n t e d  is a l s o  i n c o m p e t e n t  

w i t h  r e s p e c t  to d e c i s i o n m a k i n g  r e g a r d i n g  h i s  o r  h e r  o w n  

t r e a t m e n t ,  t h e  p r o v i d e r  s h o u l d  f u l l y  i n f o r m  t h e  g u a r d i a n ,  to t h e  

s a m e  e x t e n t  it w o u l d  i n f o r m  a c o m p e t e n t  p a t i e n t ,  o f  the v a r i o u s  

t r e a t m e n t  a l t e r n a t i v e s  a n d  t h e  r i s k s  a t t e n d a n t  to each. F a i l u r e  

to d o  so m i g h t  r e s u l t  in l i a b i l i t y  f o r  n e g l i g e n c e ,  u n d e r  t h e  

d o c t r i n e  o f  C o b b s  v. G r a n t , s u p r a . I t  s h o u l d  a l s o  b e  n o t e d  t h a t  

the h o s p i t a l  or n u r s i n g  h o m e ,  or a n y  o t h e r  p e r s o n  w h o  " p r o v i d e s ,  

o r  is l i k e l y  t o  p r o v i d e  d u r i n g  the g u a r d i a n s h i p  p e r i o d ,  

s u b s t a n t i a l  s e r v i c e s  to the i n c a p a c i t a t e d  p e r s o n  in a 

p r o f e s s i o n a l  o r  b u s i n e s s  c a p a c i t y , "  m a y  n o t  b e  a p p o i n t e d  a s  t h e  

g u a r d i a n  for t h a t  p e r s o n .  A S  1 3 . 2 6 . 1 4 5 .



T h e  g u a r d i a n  m u s t  t h e n  d e c i d e  w h e t h e r  to o p p o s e  t h e  "No C o d e "  

o r d e r ,  e i t h e r  o n  t h e  g r o u n d  t h a t  t h e  w a r d  w o u l d ,  if c o m p e t e n t ,  

o p p o s e  t h e  p a r t i c u l a r  o r d e r ,  o r  o n  t h e  g r o u n d  t h a t  the 

g u a r d i a n s h i p  s t a t u t e s ,  a s  h e  or s h e  i n t e r p r e t s  them, r e q u i r e  the 

g u a r d i a n  to o p p o s e  a n y  "No C o d e "  o r d e r .  If t h e  g u a r d i a n  r e q u e s t s  

t h a t  t h e  " N o  C o d e "  o r d e r  b e  w i t h d r a w n ,  o r  e v e n  r e f u s e s  to c o n s e n t  

to t h e  o r d e r ,  t h e  p r o v i d e r  m u s t  d e c i d e  w h e t h e r  to h o n o r  the 

i g u a r d i a n ' s  r e q u e s t .  If, u p o n  r e v i e w  a n d  r e c o n s i d e r a t i o n ,  the 

p r o v i d e r  s t i l l  b e l i e v e s  C P R  w o u l d  b e  m e d i c a l l y  i n a p p r o p r i a t e ,  it 

s h o u l d  s e e k  j u d i c i a l  r e s o l u t i o n  o f  t h e  i s s u e  r a t h e r  t h a n  r i s k  

n e g l i g e n c e  l i a b i l i t y  for p r o c e e d i n g  w i t h  a n  u n c o n s e n t e d  c o u r s e  of

L
! t r e a t m e n t .
I

E v e n  if t h e  g u a r d i a n  " c o n s e n t s "  t o  t h e  "No C o d e "  orde r ,  t h e  

p r o v i d e r  r i s k s  n e g l i g e n c e  l i a b i l i t y  for a n  u n c o n s e n t e d  c o u r s e  of 

t r e a t m e n t  in t h a t  a  c o u r t  m i g h t  s u b s e q u e n t l y  h o l d  t h a t  t h e  

g u a r d i a n  c a n n o t  g i v e  e f f e c t i v e  c o n s e n t  u n d e r  t h e  t e r m s  of 

A S  1 3 . 2 . 1 5 0 ( e ) ( 3 ) .  A  c a u t i o u s  a p p r o a c h ,  w h i c h  w e  r e c o m m e n d ,

\ w o u l d  b e  t o  s e e k  j u d i c i a l  a p p r o v a l  o f  t h e  " N o  C o d e "  o r d e r ,  a n d  of 

• t h e  g u a r d i a n ' s  p o w e r  to c o n s e n t  t o  it, a t  t h a t  p o i n t .  O t h e r  

I c o u r t s  h a v e  h e l d  t h a t  p r a c t i c a l  l i m i t s  o n  t h e  c a p a c i t y  o f  t h e  

j u d i c i a r y  i n d i c a t e  t h a t  j u d i c i a l  i n v o l v e m e n t  is n o t  w a r r a n t e d  

w h e r e  t h e r e  is n o  d i s a g r e e m e n t  a m o n g  t h e  f a m i l y  a n d  p h y s i c i a n s  

(and p r e s u m a b l y  t h e  g u a r d i a n )  o n  t h e  p r o p r i e t y  o f  a "No C o d e "
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o r d e r .  I n  Re D i n n e r s t e i n , 3 8 0  N . E . 2d a t  137 n.5. N e v e r t h e l e s s ,  

s i n c e  A l a s k a  c o u r t s  h a v e  n o t  r u l e d  o n  t h a t  issue, a n d  s i n c e  . ;y 

p a r t i c i p a n t  in t h e  d e c i s i o n  m a y  p e t i t i o n  t h e  c o u r t  for 

i n t e r v e n t i o n ,  I n  Re C o l y e r , 660 P . 2d a t  750, it w o u l d  n o t  b e  

i n a p p r o p r i a t e  for a p h y s i c i a n  or h e a l t h  f a c i l i t y  to s e e k  j u d i c i a l  

a p p r o v a l  o f  a " N o  C o d e "  o r d e r  e v e n  though, t h e r e  is n o  

d i s a g r e e m e n t  a s  to i t s  p r o p r i e t y ,  b u t  o n l y  d o u b t  as to t h e  

a u t h o r i t y  o f  a g u a r d i a n ,  as a s u r r o g a t e  d e c i s i o n m a k e r ,  to c o n s e n t  

t o  s u c h  a n  o r d e r .  O n c e  A l a s k a  l a w  is e s t a b l i s h e d ,  it is n o t  

l i k e l y  t h a t  d e c i s i o n s  w i l l  n o r m a l l y  r e q u i r e  j u d i c i a l  r e s o l u t i o n  

i n  c a s e s  w h e r e  t h e  p h y s i c i a n s ,  t h e  f a m i l y ,  a n d  t h e  g u a r d i a n  a l l  

a g r e e  t h a t  " N o  C o d e "  is a p p r o p r i a t e .

III. R e c o m m e n d a t i o n s .

A. N a t u r a l  D e a t h  A c t  L e g i s l a t i o n  S h o u l d  Be E n a c t e d .

T o  c l a r i f y  t h e  e x t e n t  to w h i c h  p h y s i c i a n s  a r e  b o u n d  t o  f o l l o w  the 

w i s h e s  o f  a c o m p e t e n t  p a t i e n t ,  or a n  i n c o m p e t e n t  p a t i e n t  w h o  

w h i l e  p r e v i o u s l y  c o m p e t e n t  m a d e  h i s  or h e r  w i s h e s  k n o w n  r e g a r d i n g  

c o n t i n u e d  t r e a t m e n t  in t h e  e v e n t  t h e  p a t i e n t ' s  c o n d i t i o n  s h o u l d  

b e c o m e  t e r m i n a l  a n d  i r r e v e r s i b l e ,  t h e  A l a s k a  S t a t e  H o s p i t a l  

A s s o c a t i o n  c o u l d  s e e k  e n a c t m e n t  o f  N a t u r a l  D e a t h  A c t  l e g i s l a t i o n ,  

s u c h  as 1 9 8 3  A l a s k a  H o u s e  B i l l  107. S u c h  l e g i s l t i o n  w o u l d



p r o v i d e  a n  civenue for a p a t i e n t  to c l e a r l y  d e l i n e a t e  h i s  o r  h e r  

p r e f e r e n c e ,  a n d  w o u l d  p r o v i d e  t h a t  h e a l t h  c a r e  p r o v i d e r s  a r e  n o t  

o n l y  i m m u n e  f r o m  l i a b i l i t y  for f o l l o w i n g  t h o s e  w i s h e s ,  b u t  a r e  

b o u n d  to e i t h e r  f o l l o w  t h o s e  w i s h e s  o r  t r a n s f e r  t h e  p a t i e n t ' s  

c a r e  to a p r o v i d e r  w h o  w i l l  f o l l o w  them.

19 8 3  H B  107 s h o u l d  b e  a m e n d e d ,  as i n d i c a t e d  o n  t h e  e n c l o s e d  

m a r k e d  c o py, t o  i n d i c a t e  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  a "No 

C o d e "  o r d e r  m a y  b e  e n t e r e d  for a n  i n c o m p e t e n t  p a t i e n t  in the 

a b s e n c e  o f  a w r i t t e n  d e c l a r a t i o n  a s  o u t l i n e d  in t h a t  p r o p o s e d  

l e g i s l a t i o n .

W e  a l s o  r e c o m m e n d  t h a t  A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 )  b e  a m e n d e d  b y  a d d i n g  a 

c l a u s e  s i m i l a r  t o  t h e  f o l l o w i n g :  " T h i s  s e c t i o n  d o e s  n o t  p r e c l u d e

t h e  g u a r d i a n  f r o m  c o n s e n t i n g  in t h e  c a s e  o f  a n  i r r e v e r s i b l e ,  

t e r m i n a l  i l l n e s s ,  to the w i t h h o l d i n g  o f  m e d i c a l  p r o c e d u r e s  whic h ,  

in t h e  o p i n i o n  o f  t h e  a t t e n d i n g  p h y s i c i a n ( s ), h a v e  n o  r e a s o n a b l e  

e x p e c t a t i o n  o f  e f f e c t i n g  a t e m p o r a r y  o r  p e r m a n e n t  c u r e  o f  or 

r e l i e f  f r o m  the i l l n e s s  o r  c o n d i t i o n  b e i n g  t r e a t e d ,  b u t  w h i c h  

s e r v e  o n l y  to p r o l o n g  the d y i n g  p r o c e s s . "

III. C o n c l u s i o n .

M r .  D e n n i s  D e W i t t
O c t o b e r  5, 1 9 8 3
P a g e  - 4 0 -

W e  h o p e  y o u  w i l l  f i n d  o u r  d i s c u s s i o n  a n d  r e c o m m e n d a t i o n s  h e l p f u l



in developing a policy for your members. We are enclosing a copy 

of the report by the President's Commission, which contains a 

more detailed discussion of some of the issues discussed herein, 

and which contains in the appendices (particularly Appendix I) 

several policy statements of professional societies, health care 

institutions, federal agencies and the State of California.

Please call me if you have further questions regarding this 

matter.

Mr. Dennis DeWitt
October 5, 1983
Page -41-



DEPARTMENT OF ADMINISTRATION / POUCH C. M.S. 0209
J  J N t z j  j cJo  1 Ij  PHONE: (907) 465-3250

OLDER ALASKANS COMMISSION j

June 4, 1985

Dennis Dewitt
Alaska State Hospital Association 

319 Seward Street 

Juneau, Alaska 99801

Dear Dennis:

Peggy Burgin and I have reviewed your draft amendment to the guardianship laws 

(AS 13.21.150(c)). We agree that it is important to clarify or limit the role 

of guardians in making a living will declaration on behalf of their client. Let 

me know if we can be of assistance.

\ Sincerely, /

I want to express my appreciation to you and the Association for your 

participation at our "Aging Together in Alaska Conference". Your participation 

and that of other Association members was very beneficial to the success of our 

meeting.

Executive Director

02-B25LH



1 P R O T E C T IO N  AND A DVO CA CY  FO R  T H E  D E V E L O P M E N T A L L Y  D IS A B L E D
MAIN OFFICE 
325 East 3rd, 2nd Floor 
Anchorage, AK 99501 
(9071 274-365S

SOUTHEAST 
REGIONAL OFFICE 
127 S. Franklin, Suite 2 
Juneau, AK 99801 
(907) 5SG-1627

NORTHERN 
REGIONAL OFFICE 
763 7th Ave. 
Fairbanks. AK 99701 
(9071 456-1070

December 23, 1985

Ms. Dot Truran
Governor's Council fo r  th e  Handicapped & G if te d  
600 U n ivers ity  Ave., S u i te  C 
Fairbanks, Alaska 99701

Re: No Code B i l l

Dear Dot:

The l e g i s l a t i v e  committee of the co u n c i l  has asked P.A.D.D. to  address 
two proposed amendments to  the  g u a rd ian sh ip  s t a t u t e .  These proposed
amendments concern AS 1 3 .2 6 .1 5 0 (c )(5 )  which p ro h ib i t s  a guardian from 
consenting on b eha lf  of the  ward to  the  w ithho ld ing  of l i f e - s a v in g  medical 
procedures. Copies of th e se  proposed amendments a re  a t ta c h e d  and marked 
Proposed Amendment A and Proposed Amendment B.

Proposed Amendment A co n tin u es  th e  p r o h ib i t io n  a g a in s t  consen ting , but 
c l a r i f i e s  t h a t  a guard ian  need no t oppose th e  c e s s a t io n  or withholding 
of l i f e - s a v in g  medical procedures when they would only prolong dying and 
o f f e r  no reasonab le  ex p ec ta t io n  of cure  o r  r e l i e f .  Proposed Amendment 
B p ro h ib i t s  th e  w ithho ld ing  of com fort, c a re ,  or s u b s t a n t i a l l y  b e n e f ic ia l  
medical t re a tm e n t ,  bu t a llow s the  guard ian  to  consent to  the  withholding 
of medical p rocedures  which o f f e r  no reaso n ab le  e x p e c ta t io n  of cure or 
r e l i e f .

The c u r re n t  law was fash ioned  to  p rev en t  s i t u a t i o n s  where guard ians , who
may b e n e f i t  from th e  death  of a ward ( i . e . ,  a s  b e n e f ic ia ry  of a w il l )  a re
deciding whether or not th e  ward should d ie .  The idea  was to  prevent the
guardian from having such power. U n fo r tu n a te ly ,  th e re  have been unforeseen 
consequences. L i fe -sa v in g  medical p ro ced u res ,  once begun, cannot be stopped 
without co u r t  o rd e r .  This may r e s u l t  in  prolonged u se le s s  medical trea tm en t.  
I t  may a lso  r e s u l t  in  guard ians  not a t te m p tin g  l i f e - s a v i n g  m edical trea tm en ts  
fo r  the f e a r  t h a t  once begun they cannot be d isco n t in u ed .

The two proposed amendments take  very  d i f f e r e n t  approaches to  the  same 
problem. Proposed Amendment A a llow s the  guardian to  d e fe r  to  the  
p h y s ic ia n 's  conclus ions  t h a t  l i f e - s a v i n g  procedures  would be u s e le s s .  I t  
r e l ie v e s  the  guardian of the  o b l ig a t io n  to  i n t e r f e r e  w ith and prevent a



Ms. Dot Truran 
Page 2
December 23, 1985

d o c to r  from a c t in g  pursuan t to  the d o c t o r ' s  reasonab le  medical judgment. 
Y et, i f  the  guard ian  d isag ree s  with th e  d o c to r ,  the  guardian may s t i l l  
oppose and seek to  p reven t the d o c to r  from ca r ry in g  out the  d ispu ted  
c e s s a t io n  of t re a tm e n t .

Proposed Amendment B would change th e  law in  two ways. F i r s t ,  i t  changes 
" l i f e - s a v i n g  m edical procedures" to  "com fort, c a re ,  or . . .  s u b s ta n t i a l ly  
b e n e f i c i a l  medical t r e a tm e n t ."  Second, i t  r e q u i re s  the  g u a rd ia n 's  consent 
b e fo re  medical procedures can be te rm in a te d .

"Comfort" and "care"  have been in te r p r e te d  to  inc lude  feeding and hydration 
and th e re fo re  go beyond "medical t re a tm e n ts"  such as r e s p i r a t o r s .

Of the  two amendments, Proposed Amendment A i s  p re fe r a b le .  The d i s t in c t io n  
between no t having to  oppose and having to  consent i s  s u b s t a n t i a l .  The 
form er p laces  the  r e s p o n s ib i l i t y  where i t  be longs, w ith th e  physician . 
While the  guardian may i n t e r f e r e ,  he need no t a c t  i f  he does ag ree . Proposed 
Amendment B 's  o b l ig a t io n  to  consent i s  much d i f f e r e n t .  This p laces 
r e s p o n s i b i l i t y . on th e  guardian to  approve a procedure he w i l l  l i k e ly  know 
l i t t l e  about. The guard ian  may not m erely  d e fe r  to  the  p h y s ic ian .  The 
guard ian  must make th e  d ec is io n  h im se lf .  Under Proposed Amendment A the 
d e c is io n  remains w ith  th e  physician  and th e  guardian need only a c t  i f  he 
opposes th a t  d e c is io n .

Change in  the  g uard iansh ip  s t a tu te  i s  a good idea  which should be acted 
upon promptly. Proposed Amendment A i s  the  p re fe ra b le  method and the 
G overnor 's  Council should support i t .

Thank you fo r  t h i s  o p p o rtu n i ty  to  comment. P lease  f e e l  f r e e  to  con tac t 
me i f  you have any q u es t io n s  or comments.

S in c e re ly ,

Jonathon A. Katcher 
S uperv is ing  Attorney

JAK: jim

cc: Cindy F a rren s ,  P ub lic  Guardian, O ff ice  of P ub lic  Advocacy
Dennis L. Dewitt, P re s id e n t ,  Alaska S t a t e  H osp ita l  A ssoc ia tion

E n e l .
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PROPOSED AMENDMENT A

T H E  H O U S E  BY

H O U S E  B I L L ’NO.

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

For a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to p o w e r s  a n d  d u t i e s  of g u a r d i a n s . "

BE I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  13.26. 150(e) is a m e n d e d  to read'.

(e) A  g u a r d i a n  m a y  n o t

(1) p l a c e  t h e  w a r d  i n  a f a c i l i t y  or i n s t i t u t i o n  f o r  the
&. r

m e n t a l l y  i l l  o t h e r  t h a n  t h r o u g h  a f o r m a l  c o m m i t m e n t  p r o c e e d i n g  u n d e r
f  *

A S  4 7 . 3 0 . 3 5 0  - 47,,30.91.5 in w h i c h  the w a r d  has a s e p a r a t e  g u a r d i a n  ad 

litem;

(2) c o n s e n t  o n  b e h a l f  of the w a r d  to a n  a b o r t i o n ,  s t e r i l i­

za t i o n ,  u s y c h o s u r g e r y , o r  r e m o v a l  o f  b o d i l y  o r g a n s  e x c e p t  w h e n  n e c e s­

s a r y  t o  p r e s e r v e  t h e  l i f e  or p r e v e n t  s e r i o u s  i m p a i r m e n t  of  t h e  p h y s­

ic a l  h e a l t h  o f  t h e  w a r d ;

(3) c o n s e n t  o n  b e h a l f  o f  t h e  w a r d  to t h e  w i t h h o l d i n g  of 

l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s ;  h o w e v e r ,  the g u a r d i a n  is n o t  r e q u i r e d

to  o p p o s e  t h e  c e s s a t i o n  or w i t h h o l d i n g  of l i f e - s a v i n g  m e d i c a l

p r o c e d u r e s  w h e n  t h o s e  p r o c e d u r e s  w i l l  s e r v e  o n l y  to p r o l o n g  t h e  d v i n p  

p r o c e s s  a n d  o f f e r  n o  r e a s o n a b l e  e x p e c t a t i o n  o f  e f f e c t i n g  a t e m p o r a r y  

o r  p e r m a n e n t  c u r e  o f  or  r e l i e f  f r o m  t h e  i l l n e s s  or c o n d i t i o n  b e i n g  

t r e a t e d ;

(4) c o n s e n t  o n  b e h a l f  of the w a r d  to the p e r f o r m a n c e  of  an 

e x p e r i m e n t a l  m e d i c a l  p r o c e d u r e  o r  to p a r t i c i p a t i o n  in a m e d i c a l  e x p e r­

im e n t  n o t  i n t e n d e d  to p r e s e r v e  the life or p r e v e n t  s e r i o u s  i m p a i r m e n t  

o f  the p h y s i c a l  h e a l t h  of the w a rd;

(51 c o n s e n t  on b e h a l f  of the w a r d  to . t e r m i n a t i o n  o f  the

- 1-
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PROPOSED AMENDMENT B 

POSSIBLE PROPOSAL FOR AN AMENDMENT

SENATE BILL NO. XXX 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

THIRTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "Protection of Persons Under Disability and Their Property."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE .OF ALASKA: ^  ,  .* * r*
* Section 1. • AS 13.26.150(e)(3) is amended to read:

Sect. 13.26.150(e)(3). (e) A guardian may not

(3) consent on behalf of the ward to the withholding either of comfort 

c are or of substantially beneficial medical treatment |0F LIFE-SAVING 

MEDICAL PROCEDUREsl,' although consent may be granted to the withholding 

of medical procedures which offer no reasonable expectation of effecting 

a temporary or permanent cure of or relief from the illness or condition 

beinc treated.

'•** Section 2. This Act takes effect immediately in accordance with AS 01.
10.070(c).

• • , • • . . .  
Amendment VIII— Ethical Issues Forum 

C f . Rev. Ted Zembal,. Providence Hospital
February 5, 1934
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REPRESENTING ACUTE, LONG TERM AND OUTPATIENT FACILITIES 
P O S I T I O N  P A P E R  • - -  - •

G U A R D I A N S H I P  LAW: N O  C O D E  O R D E R S

POSITION:

G u a r d i a n s  s h o u l d  "be p e r m i t t e d  to c o n s e n t  to the w i t h h o l d i n g  
of m e d i c a l  p r o c e d u r e s  w h i c h  o f f e r  no r e a s o n a b l e  e x p e c t a t i o n  
of  e f f e c t i n g  a  t e m p o r a r y  or p e r m a n e n t  cu r e  of or r e l i e f  
f r o m  the i l l n e s s  or c o n d i t i o n  b e i n g  t r e a t e d .  The c u r r e n t  
law, AS 1 3 * 2 6 . 1 50(e) (3) p r e s e n t l y  is b e i n g  'interpreted to 
r e q u i r e  the c o n t i n u a t i o n  of " l i f e s a v i n g  m e d i c a l  p r o c e d u r e s "  
no  m a t t e r  w h a t  v a l u e  such p r o c e d u r e s  m i g h t  offer the 
p a t i e n t  in t e r m s  of b e n e f i t s  r e c e i v e d .  T h e  q u e s t i o n  w h i c h  
n e e d s  to be c o n s i d e r e d  is w h e t h e r  t h e  p r o c e d u r e  o f f e r s  
r e l i e f  or cure or rather is s i m p l y  p r o l o n g a t i o n  of the 
d y i n g  p r o c e s s  b y  u s e  of i n v a s i v e  and h e r o i c  means.

A C T I O N :

A m e n d  A S  1 3 * 2 6 . 1 5 0 ( e ) (3) to p r o v i d e  t h a t  a  g u a r d i a n  is not 
r e q u i r e d  to o p p o s e  the c e s s a t i o n  or w i t h h o l d i n g  of 
l i f e s a v i n g  m e d i c a l  p r o c e d u r e s  w h e n  t h o s e  p r o c e d u r e s  w i l l  
s e r v e  o n l y  to p r o l o n g  the d y i n g  p r o c e s s  a n d  offer no 
r e a s o n a b l e  e x p e c t a t i o n  of e f f e c t i n g  a t e m p o r a r y  or 
p e r m a n e n t  cure of or r e l i e f  f r o m  the i l l n e s s  or c o n d i t i o n  
b e i n g  treated.

D e c e m b e r  6, 1985

F O R M E R L Y

dosha
state
hospital
a s s o c i a t i o n
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The Office of Public Advocacy in the Department of Administration 
performs the duties of the Public Guardian under A.S. 13.26.360- 
13.26.410. Guardians provide informed medical consents for 
incapacitated persons (wards) directly impacting the ward's 
health and safety according to A.S. 13.26.150(c)(5) except as 
limited by (e) of this section.

PRESENT STATUTE :

A.S. 13.25.1b0(e) "A guardian may net...(d) consent on behalf of 
the ward to the withholding of life-saving medical procedures."

PROPOSED AMENDMENT:

A.S. 13.2b.lb0(e) "A guardian may not...(3) consent on behalf of 
the ward to the withholding of life-savir.g medical procedures; 
however, the guardian is not required to oppose the cessation or 
withholding of life-saving medical procedures when those 
procedures will serve only to prolong the dying process and otter 
no reasonable expectation of effecting a temporary or permanent 
cure ot or relief from the illness or condition being treated;"

RATIONALE:

The current law could be interpreted as requiring the guardian to 
insist upon the continuation of "life-saving medical procedures" 
regardless of the values such procedures might offer the patient 
m  terms ot benefits received. The question which needs to be 
considered is whether the procedure offers relief or cure, versus 
simply prolonging the dying process by the use of heroic means.

PROBLEM AREAS IN THE PRESENT STATUTE:

(1) A literal reading of the statute would mean that life-saving 
medical procedures cannot be stopped once they are started. 
Hence the possibility may arise that non-beneticial and even 
harmful procedures could not be withdrawn. A further possible 
effect might be that a different standard of care would be used 
for wards than for other patients. Also those with guardians 
might be either overtreated since the treatment could not be 
stopped or undertreated because the treatment was not begun lest 
it could not be withdrawn.



(2 ) the meaning of "iife-saving medical procedures" is not clear 
nor is it defined. An attempt to define the phrase defies the 
enumeration process, as does a list of the exceptions. Moreover, 
such a task borders on the impossible because ot the nature of 
the words. The phrase focuses on "procedures" instead of the 
"relationship" ot the treatment to the ward in terms of the 
benefits received. E.G., chemotherapy or a respirator is 
life-saving if it is helpful in the restoration ot health of the 
ward, but it would be counterindicated if it simply prolonged the 
dying process.

(3) An attempt to soive these problems Dy Having the healtn care 
provider act independently of the guardian would defeat tne 
purpose ot guardianship. Further, such actions by the health 
care provider would be destructive ot the informed consent 
process.

(4) The statute can create difficulties m  the decision-making 
process tor the guardian, ward, physician, health care 
institution and its personnel, and other health care providers. 
In addition, it would often conflict with the philosophy ot 
medical ethics.

SUPPORT/HB4 8 b :
(1) The amendment more clearly delineates the different types 
ot medical/nursing care involved, thus allowing the guardian to 
carry out more adequately his/her responsibilities toward the 
w a r d .

(2) The amendment ' allows the guardian to not oppose the 
cessation or withholding of life-saving medical procedures where 
they are clearly ineffective and not beneficial to the ward from 
the perspective of the ward.

(3) The amendment facilitates and keeps open the communication 
process and dialogue among the guardian and health care providers 
at all times.

(4) There are no foreseen costs to the OPA with passage ot KB485.
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