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It is tirre for a change in our labor laws. It is time for the repeal 

cf Act 312. It doesn’t work. It was a noble experiment but we now know 

it is a disaster.

In his state of the State address, the Governor announced he was 

going to have the Department of Labor review the state's labor laws and 

recorrmend any necessary changes. He told them he was specifically con­

cerned about the impact of Act 312 on the fiscal solvency of the State's 

local units of government. Those dpartnrents did conduct a study and on 

May 21 of this year they issued their report. We were so disappointed in

i •

that Report that we felt compelled to write a criticism of it which we 

sent to the Director of the Department of Labor. Copies of our critique 

are available here today.

The Report to the Governor contained quite a few suggested modifica­

tions of Act 312, some of which are very cooo, but the Report aid not 

deal with the basic problems.
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First, the Report specifically rests upon the premise that a strike 

of public safety employees is always more costly to society when compared 

with the costs of an arbitration "ward. In other words, it is not possi­

ble for an award to hurt society more than a strike. V.'e say no! It is 

possible. We have had such awards. The premise is false.

Our other quarrel with that report is that it fails to examine care­

fully the problem I discussed earlier: that Act 312, especially in the

'arger cities, has become, instead of a "strike substitute", a substitute 

for the collective bargaining process.

We believe those State departments should reexamine Act 312. We 

believe that a thorough, objective study will reveal that it is time to 

repeal Act 312.

There are many people who claim that if we are going to Drohibit 

strikes then we must orovice compulsory, binding interest arbitration.
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They say we must have one or the other. Police and fire unions and 

arbitrators say we trust have arbitration. They know a golden goose when

they see it! I say, if that is the choice, one or the other, let it be

the right to strike - exactly in the formal used in the private sector

But I hasten to add that I'm not convinced we have to be on the horns of

that dilemma. There are some other things we haven't thoroughly tried 

yet. All of them designed to improve the climate for collective 

bargaining. .

We should consider a closely limited, carefully regulated right to

strike. If we do that, of course, we should learn a lesson from the

private sector and exclude supervisors from collective bargaining. There

*

should be a reasonable attempt to balance bargaining power as is done in 

the private sector under the National Labor Relations Act. There should 

be a far greater effort made by the State government in providing media­

tion services. Because in the public service we have a oreater desire to



avoid strikes, the mediation effort should be greater than that provided

to the private sector by the federal and state governments. Most of all

we should be encouraging the process of collective bargaining. Many

people are afraid of it or don't understand it. It works, we know it 

works, we should do everything possible to make it work. And we should

remo.e every impediment to collective bargaining that exists. Most

particularly we should remove compulsory arbitration.

I would like to read to you the words of one of the prominent labor

leaders of this century. This is from a paper he wrote entitled "Union

Leaders and Public Sector Unions." Here are the words of the recently

retired president of the AFL-CIO, George Meany:

"The success of voluntary arbitration in settling disputes 

unresolved at the bargaining table is based on the fact

that such arbitration is itself a product of the collective

bargaining process. It is not imposed by some outside

authority against the will of either party.



Ana this is the rock againnt which the notion of compulsory 

arbitration has been shipwrecked every time it has been 

tried. The hasty, ill-conceived legislation with which 

Congress tried to break strikes in the airline and railroad 

industries only succeeded in making matters worse. In any 

guise, under any name - "mediation to finality," "final- 

offer" arbitration, or what have you - compulsory arbitra­

tion has been perceived by employers as an out that makes 

real bargaining unnecessary and by employees as a tool of 

tyranny that makes bargaining meaningless.

Co cive bargaining is a two-handed tool that won't work 

unless both parties want it to work, and that goes for 

arbitration as well.

There are those who argue that collective bargaining is all 

very well in "non-critical" public services such as schools 

and sanitation departments, but that some substitute for 

the strike must be found in the areas of law enforcement,

fire protection, and hospital services.

That would be fine if such a substitute could be found, but 

so far none has been found. There are no shortcuts and no

substitutes for the bargaining table and mutual freedom of

contract.



Anc. compulsory arbitration - the favorite proposal of 

certain editorialists - just will not work because it is an 

abrogation of freedom. The crucial difference between 

voluntary and compulsory arbitration is the difference 

between freedom and its denial.

Fairly long experience convinces me that the best, surest 

and, indeed, only way to secure stability in labor- 

management relations in any area, including government 

service, is through the normal pattern of free negotiations 

on every aspect of wages and working conditions."

- End of Quote -

George is right. There is no substitute for collective bargaining. 

Act 312 destroys collective bargaining. Act 312 must be repealed. It's

time to fold that hand and ask for a new deal.

However, Act 312 is not the only concern we have with the State’s 

labor laws. As I'm sure you all know, there is currently pending in the

House of Representatives a bill that is being called the "Right to

Irri-.e" bill. Tnis is H3 4645.
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The proponents of this bill argue that public employees should have a 

legal right to strike, that public employees should not be deprived of a 

basic right enjoyed by their union brothers and sisters in the private 

sector. Don't be fooled by their sophistry! They no more want to be 

treated like their so-called brothers and sisters than you want to go 

live at the North Pole. They do not want to give up the protections they

enjoy under the Civil Service rules or the Teacher Tenure Act. They do

not want to exclude supervisors from unions, they do not want to give up 

the golden goose we call Act 312, and they do not want to limit collec­

tive bargaining to the subject matters traditional in the private

sector. Public employees in Michigan now have many advantages under the
9

State's labor laws that their private sector brothers and sisters do not 

have. Many of these were given them because there was no legal right to 

strike. Now they want to have their cake and eat it too! And they're 

quite willing to allow their brothers and sisters to continue to pay for 

the advantages they enjoy.



In connection with H3 4645, the City of Detroit and other public 

employers have argued strenuously that the State's labor laws must 

provide a balance of power at the bargaining table, that, if the legisla­

ture feels we should pattern ourselves after the private sector, then we 

must go all the way, and adopt that kind of balance. There must be no 

collective bargaining for supervisory employees and the kinds of things 

that must be negotiated must be limited to the kinds of things that must 

be negotiated in the private sector. The public employes unions that 

endorse HB 4645 don't merely want the right to strike - they want a law 

that will virtually guarantee they'll win every strike. And there's an 

amendment to the bill before the House that would open up access to Act

312 to all public employee unions under certain circumstances.

*

Today the House may be voting on the Right to Strike Bill and several 

important amendments to it. I for one hope, and I am very confident, 

that the House of Representatives' will act responsibly to assure that 

collective bargaining in this state will be given every chance to operate



in a balanced, Fair, and reasonable manner.

I say to you today that the central theme of 

must be collective bargaining. This is the key 

relations in the public sector in this state, 

collective bargaining with compulsory arbitration a 

it with lopsided changes in the labor laws.

the State's Labor laws 

to reasonable employee 

We must not destroy 

nd we must not destroy



Our Opinions’
SusDend Arbitration

Ti he cue against Michigan’s arbitration 
law for police and fire, unions is now 
more convincing than evtr., • • .

Act 312, requiring compulsory arbitration o f 
pay disputes between cities and their police 
end fire unions, has been often criticired. But, 
in light o l Detroit’s desperate financial plight, 
the case laics on a new urgency.

Not only must the city trim its payroll, 
swollen by mbitration, it must also finance a 
SU 9 million deficit with bonds. Rodkey .

. Craiahead. chairman c Detroit Bank £: Trust 
t a  , recently noted that his turn would find it 
very difficult to buy the city’s deficit bonds 
without some changes to narrow the gap be­
tween Detroit’s costs and revenues. Not least . 
among t’na chances Mr. Craighead mentioned 

fcp-n ch» effects o f Act 312.
The concemcf Mr. Craighead, and o f other’ 

.D etro it bankers, i3 understandable. As' bank­
ers are fond o f saying when they arc asked to
woVn virlni • ̂ * r-. n w t n il e t Ks, »

Arbitration is probably the soundest way to 
cvoid dangerous police and fire strikes. But, 
as we’ve noted many tiroes before, Michigan's 
law is seriously flawed — particularly with 
icference lo  n city’s ability to pay. . _

The distortions created in Detroit's ledgers 
by the failure b f arbitration panels to give • 
attention to the city's fiscal position ell too -- 
cpparer.L Ability to pay need; much narrower 
definition. The law’s current last-best-offer ■ 
provision, which forces a panel to choose be- • 
tween two positions, with no room far com­
promise, also needs adjustment. .Arbitration" 
la«v3 appear to be working in other states. 
With some amendments, Michigan's might -
elsowork. - • •• .T
• But this is not the time for Lansing to fine 
tune a complicated statute. The citv is e sk ir .t . 
the Legislature, aa nart cf a r ' b;;1-

~ensb;m? Uatroit to issue the hands. to sin- .
per.dAct 312 tor three yeatTThls would have
7*su f-* -’u^C M s r/vli.n nnd fi.n

Ppounding Detroit’s cmploye-compensetion. 
cost problems and have in . feet directly 
•accounted fo r more then h a lf o f  the present 
d e fic it" y-v.'b’ - •! y

^  Tha arbitration award lo r  the police-fire 
contract beginning in 1977 cost the city $79 
million mors than raises fo r all o f the city’s, 
other employes, who engaged in collective box

police anu lire unions won't agree t 
voluntary waive: of Act 312 for this round o f 
wage negotiations, the Legislature should act 
to suspend the law es an absolutely neceesary 
part o f the city's survival plan. Tha marketa­
bility o f tha bond; depends on it. ...
, West lander or investor, surveying the dam- 
ege- elrcady inflicted by Act 312, would 
gamble on-, tha outcome o f 'yet another
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THE LAW OF PUBLIC EMPLOYMENT LABOR RELATIONS IN MICHIGAN 

Louis D. Boer

Synopsis

The major problem , stated concisely, is that Michigan public 
employee unions have ra th e r a rtfu lly  structured themselves to get the 
best o f both worlds: they strike and demand all o f the rights of private 
employee unions, ye t they seek the job protection o f civil serv ice , and 
systems like civ il se rv ice , the availability of binding a rb itration , and 
the righ t to organize employees and bargain about issues that were 
granted on ly on the asumption they would not .s trike . All o f this is 
done under the regulation o f an agency which fo r  a varie ty o f reasons 
has found it necessary to beat several substantial retreats from the 
fie ld . The problems are many, the issues sharp ly divide managers and 
unions, and the solutions in many cases are imperfect, at best. However, 
it is c lea r there is room fo r  improvement.

This paper provides the reader with a frame of reference in 

considering a number of serious difficulties involving public employee 

labor relations. Part I is a background statement. Part II deals 

with the issue of strikes by public employees. Part III concerns the 

collective bargaining process. Part IV covers labor dispute resolution 

in the absence of agreement.



1 BA CKGROUND :
Until 1955, Michigan operated under a statute commonly known 

as the "Hutchinson Act" which effective ly reduced public employment 
labor relations to what union adherents contemptuously re fe rred  to as 
"collective begging". While public employee unions did exist they were 
not widespread, and relied fo r  what little  support they had on the ir 
powerful private sector b rethren who were able to wield political influence 
with the public employer. Public Act 379 of that yea r, known as the 
Public Employment Relations Act, changed all o f that. I t  p rovided fo r  a 
system o f regulation o f public employee unions rough ly pare llc ling  that 
o f the National Labor Relations Board in . 2  Private Secto r, with the 
pivotal exception that a ll Unions in the public sector were absolutely 
forbidden to strike . However, unlike the Hutchinson act, "PERA", as 
it is commonly known, provided no mandatory discharge fo r  s t r ik e rs . 
Instead , it set up what proved to be a rather elaborate hearing process 
in the case o f any discipline o f a s tr ik e r . With what appears to be 
amazing naivete with the benefit o f fifteen years h indsight, the leg is la to rs 
chose to re ly  on fact find ing . They believed, apparen tly , that "the 
shining o f the light o f public opinion" on the issues in dispute would 
reso lve disputes, making strikes unnecessary. I f  it w orked , it  was 
only b rie f ly , and in on ly seme communities, and public employee s trik es , 
although illega l, p ro life ra ted .

In 1968 the Supreme Court of Michigan, in Holland v . Holland 
Education Association held that strikes by public employees were not 
automatically enjoinable, but ra th e r required a fu ll "due process" hearing



before an injunction could issue. The effect of this was to make it 
impossible fo r  any public employer to prevent by court action a s trike  
o f at least limited duration , as long, a; the least, as it took the employer 
lo  find a lawyer, write a complaint, file i t , serve it , and hold a hearing, 
a course o f events which often turned out to be time consuming indeed.

In 19S9 police and f'-e figh te rs , seeing litt le  opportunity in 
the climate o f those times fo r  successful strike action, supported and 
obtained the passage o f Public Act 312, which provides fo r  arbitration 
o f economic disputes between police and fire  unions and public employers. 
Since that time, most public employers contend that the overwhelming 
number o f arbitration settlements have favored the employees, resu lting 
in serious economic consequences fo r  the employer, and serious difficu lties 
in settling labor disputes with other employees not covered by 312, but 
who believe the ir wages and benefits should follow the pattern assigned 
by their fellov; employees under 312.

Through the f i r s t  five (S ) years o f PERA settlements tended 
to favo r the unions who often overwhelmed public managers with expertise 
and experience in the collective bargaining process which simply was 
not present in most f  jvemments. However, in the ea r ly  seventies the 
tide o f events began to tu rn . The generally high sa laries and wages 
won by Michigan public employees, the entrance into the job market of 
the post war "baby boom" and the ris ing level o f employer expertise in 
the collective bargaining process led to a much h igher leve l o f confrontation, 
to a general slowing down o f the trend in the leve l o f sa la ry  settlements 
and to many more public employee strikes.

The most significant such confrontation occurred in the Crestwood 
school d istric t. In  Rockwell v Crestwood the Supreme Court of Michigan 
affirmed the discharge o f v itua lly the entire teaching s ta ff o f almost



three hundred (300 ) teachers and Iheir replacement by new teachers. 
Although the Court empowered the Michigan Employment Relations C enm ls ion , 
o r "MERC" (the agency that administers the Public Employment Relations 
Act) to intervene and prevent the dismissals, the Commission did not do 
so. Thus fo r  the f irs t  time, a significant number o f public employees 
permanently lost their employment fo r  s trik in g . Equally sign ificant is 
that the s trike  in Crestwood had been ordered halted by court o rd e r , 
and the teachers had continued to strike in defiance o f the o rd e r.

Since 197S, when a b ill legalizing strikes fo r  school teachers 
was passed by the leg is la ture, but vetoed by the governor, there have 
been calls from many sources fo r  legislative reform  of the existing 
situation , but none have tr date succeeded. Public employers of police 
and fire fig h te rs complain b itte rly  o f the unfairness o f Act 312. School 
boards complain b itterly  o f the fact that school teachers can "make up" 
salaries lost during a strike due to the mandate that school be kept ISO 
days per yea r. Unions complain b itterly that the illegality o f s trik es  
and the lackadaisical administration o f the u n fa l- labor practice provisions 
o f the Act have led to an absence of meaningful collective bargaining in 
any unit not so large that sheer numbers would p revent its members 
from being discharged and replaced. Hone o f these complaints, however, 
has o f yet stimulated successful legislative action.

Overlaying the present legislative ferment is the incipient 
emergence o f collective bargaining at the state leve l. State police 
o ffice rs have won the right to bargain collectively by electoral referendum , 
and the Governor's Commission on Civil Service Reform has recommended 
collective bargaining fo r state civil service employees.

This is then the present situation , with v irtu a lly  no interested 
party satisfied with the status q u o , but with no agreement between the 
major interest groups as to what should be done. To make the situation



even more complex, certain aspects of the situation bother certain 
unions, and certain types o f public eap lovers , auch ao re  than o th e rs . 
As a resu lt, any type o f consensus is ex trcae ly  d ifficu lt to obtain . 
Khat follows is an atteapt to cover the major points in dispute f ro a  a 
point o f view which reasonably re flects the concerns of municipal o ffice rs  
and managers, but which has a reasonable chance of being supported 
by other elected officials and the public , and can at least be appreciated, 
i f  not agreed to, by the unions.

II DETERMINING WHAT IS , AND WHAT IS NOT. A STRIKE 
Problem: Providing merely "the righ t to s trike " gives the

employee the righ t to engage in almost any kind o f conduct, without 
fea r o f any adverse consequence other than the withholding o f pay , 
p lus generating as much conflict over who can get away with what as is 
generated over the issues o f the s trik e .

P rescription : Any b ill regulating the "right" to s trike  shou ld 
as clearly as is possible define what a legal s trike L .  as w ell as c lea rly  
p rovide the righ t o f the public employer to ca rry  on serv ice in the face 
of the s trike , including the employment of permanent replacements, i f  
necessary . PERA should provide fo r  the righ t to rep lace s tr ik e rs , 
without hearing, and fo r  the waiver o f job protections o th e r than PERA 
in strike related situations.

PERA p resen tly , in outlawing a s tr ik e , uses language which
includes every conceivable hind o f behavior in which an employer would
not want his employees to engage. The resu lt is that eve ry  kind o f 
action against the employer is equally illega l, from the f la t  out re fu sa l
to come to w ork , to slowdowns, vandalism, threatening o th e r employees
and the like . As a re su lt , a ll behavior gets punished, as in Crestwood,
o r even the mo : flagrant violations of the rights o f fe llow  employees,



o r lhe pub lic , is condone:!. Since in lhe vast majority o f cases lhe 
employer's goal is to get the employees back to work, "no rep risa l" 
agreements a fte r illegal strikes are an almost un iversa l ru le , and so in 
most public employee strikes it is "anything goes". The biaarre resu lt 
therefore in declaring all activity illegal is that there is often no conduct

f

at all which is punished. Furthermore, PERA contemplates that the 
ordy response to the unlawful concuct o f a strik ing  public employee is 
to fire  him. In the p rivate sector, the NLP.B has worked out a system 
which distinguishes "unlaw ful" o r  "unprotected" activity fo r  which a 
s tr ik e r may be f ire d , and "protected" activity during a legal economic 
strike fo r  which a s tr ik e r may be "replaced" by a permanent employee 
who is willing to work during the s trik e . (The status o f the strk ing  
employee who is replaced is rough ly equivalent to that of an employee 
on la y o f f) . Given the complexity and the d ifficu lty of discharge procedures 
under PERA, and the conflicting application o f tenure a c t ,, local civil 
service acts, veterans p re ference, and the lik e , it is ironica lly easier to 
"replace" a s t r ik e r in the p rivate sector where strik ing  is lega l, than it 
is in the public sector under PERA, where the strike is illegal!

Another problem in the PERA covered strike situation is that 
public employers and unions have spent large amounts o f time, money 
and energy unproductively try ing  to determine who has the righ t to do 
what. When the ground ru les are not c lea r, the parties will tend to 
figh t over the ground ru le s , ra th e r than over the issues at hand. 
Enraged public employers, responding often to an enraged public , have 
often focused more energy on suppressing certain forms o f unlaw ful 
activity than they have on reso lv ing  the underly ing  disputes that 
caused it . By the same token, enraged public unionists, usua lly responding
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to enraged union members, have continuously attempted to test PERA's 
vague and unsatisfactory restrictions on strikes in order to find new 
leverage to move what they regard as implacable managements.

strikes is dominated by two misconceptions. The firs t is that all private 
employee strikes are legal. This is not so. Strikes in the private 
sector must be the subject, in most cases, c f notice to the employer, 
and must be limited to a complete cessation of work and the peaceful 
picketing of the employers work place. "Sick ou ts", "b lue flu e " , "h it 
and run" o r "ro lling " strikes (s trikes o f firs t one and then another o f 
the employers jobs while work resumes at Lhe firs t job ) slowdowns, and 
other like activity are all classified as "unprotected", which means the 
employees can be fired  fo r  engaging in them.

w ork . This is c learly un true . While the most heavily publicized s tr ik e s , 
such as those in major industries usually resu lt in shutdowns, s trikes 
in smaller manufacturing concerns, o r  in service industries , frequen tly  
do not. Such major newspapers as the Washington Post have operated 
during lengthy s trikes , fo r  example, because o f the inability of the 
unions to convince sufficient employees to leave their jobs to successfu lly 
ha lt production.

the guarantee that the s trike  will succeed in stepping the provision c f 
services will deal a direct body blow to the fiscal well being o f every  
community in the state. To be su re , major cities will not be able to 
continue bus service, fo r  example, if the bus d rivers s tr ik e , but it 
does not necessarily follow that a smaller community might not be able 
to do so, if say five o r ten bus d riv e rs  struck , and Lhere was a superv isor 
o r  two on the scene who could also d rive a bus.

Debate in the leg is la tu re , and in public, over legalizing

The second misconception is that ail strikes succeed in halting

Any legislated change that equates the "righ t to s trike" with
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S im ilarly , it is un likely that a major employer would, fo r  
example, replace several hundred sanitationmen.- It is not un like ly , 
however, that a smaller unit o f government would not at least consider
replacing a unit o f fou r o r  five .

However, the resu lt o f collective bargaining negotiations is
seldom influenced on ly by actual p ressures used in the pa rticu la r situation.

fThe possibility that certain actions migiit be taken often g reatly  influences 
the negotiators and the ir constituents. Thus, the thought that the 
employer might i f  put in a desparate enough position, replace s tr ik e rs , 
w ill be sufficient in many cases to modify union demands. By the same 
token, a union leader anxious to shore up a failing s trike by sending 
some o f his workers back to work and suddenly pulling a few o f them 
out again, thereby disrupting the employer's operation but s t i ll p rovid ing 
paychecks to h is members, might well be deterred i f  he knew that this 
could resu lt in the discharge o f some of his members.

I l l  BARGAINING PROCESS
Problem : The "ground ru les" fo r  negotiations in the public 

sector in Michigan are in a shambles. Who is included in bargaining, 
and what they should bargain about are badly defined in ways that 
make effective bargaining more d ifficu lt , and which disadvantage public 
employers. Furtherm ore, the agency which is charged with enforcing 
the ground ru le s , in la rge measure is incapable o f doing so in a fashion 
timely enough to have*any rea l influence on the negotiation process.

Prescrip tion : There should be a statu to ry definition of
"supervisor" in the Public Employment Relations Act which should follow 
the federa l model, excluding supervisors from the bargaining process. 
The scope o f bargaining should be limited to wages, h ou rs and term 
and conditions o f employment fa ir ly  defined, with no deference given to 
the fact that public employees cannot s trik e , since in fact they do.
And most c ritica lly , the funding struc tu re and operations o f the Employment



Relations Comnission need to be critically examined, so that whatever 
legislation is in existence nay be effective ly enforced so as to Unit and 
bring o rder to whatever minimum o f conflict n ight occur. Some suggestions 
fo r  doing so include:

1. . Adopting a system fo r  processing Un fa ir Labor Practice charges
which provides fo r  investigation o f them and disposition 
ra th er than routine issuance of complaints.

2. Malting the position of a member o f the Employment Relations 
Commission a fu ll time position, o r at least that of.the chairman.

3. Refrain ing from the present practice of operating by office 
policy rather than promulgated ru le .

4 . Setting o f specific maximum time limits during which a p arty  
has a right to obtain the disposition o f an un fa ir labor practice 
matter.

5. Assigning specific counsel d irectly to the Commission, ra th e r 
than indirect reliance on the attorney general’ s office, so that 
injunctive re lie f could be obtained more readily in emergency 
situations, and including a broader definition o f emergency.

6 . Separating the function o f providing arb itrators and factfinders 
from the personnel responsible fo r  prelim inary handling of 
unit determination and un fa ir labor practice charges.
Present bargaining practice under PERA (and under Act 312)

varies from the National Labor Relations Act in three major ways. AH
o f them have caused problems with the process, and all o f then have
led either d irectly o r ind irectly to the present clamor fo r change.

F irs t o f these is the question o f what is the appropriate
"scope" o f bargaining. In other words, what issues must management
discuss, thereby presumably sharing some contro l over thei- ultimate 
disposition, with the union. Unions, particu larly  in traditionally public



sector activities such as police protection, school teaching, and medical 
care service, have sought to obtain what appears to them as control 
ove r their destiny, but what appears to public employers as an attempt 
to gain an illegitimate voice in the determination o f ultimate public po licy . 
Unionized employees o f all so rts have sought a role in determining who 
is to be advanced to h igher paying, e'ten supe rv iso ry , jobs which 
would typically not be the concern o f the ,'rivate sector unions. O ften , 
to an extent fa r  g reate r than in the private sector, negotiations have 
focused on what it is that will be discussed, ra ther than actually discussing 
it .

Michigan case law has on several occasions extended the 
"duty to bargain" to issues not covered in the private sector specifically 
because the employees covered by PERA do not ha he righ t to s tr ik e . 
The argument is , o f course , that i f  the righ t to bargain about an issue 
does not lead to a s trike  over it , there should not be any harm in 
discussing i t .  O f course , since strikes do occur in the public sector 
with alarming regu la rity , the argument has limited va lid ity .

The second problem is the question o f which employees are 
entitled to the righ t to bargain . In  the private sector, "supe rv iso rs" 
are clearly excluded from bargaining, and defined not on ly in terms o f 
a definition written into the law , but by many years o f case law. 
Under PERA in Michigan, however, some superv isors , generally those 
not involved in the formation o f po licy , are allowed to bargain , and 
although Michigan decisions recite the federa l defin ition , there are 
several cases in which apparently supervisory employees hz . been 
classified as general employees by MERC.

The tugging and hauling over supervisors c-»ates several 
problems. The most significant relates more to operating t.ie government 
than to labor relations law. I f  a supervisor and the employee are both
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members o f the same union, even if they are in d ifferent locals, is the 
supervisor going to be tru ly  effective in representing management 
interests, or does he rea lly  have a g reater community o f interest with 
the individual he supervises? Is management going to get effective 
representation at lower level grievance hearings when both management 
and labor are members o f the same union? The answers arc fa ir ly  
obvious. Furthermore, in the event o f any strike  situation, legal or 
illega l, it is ve ry  d ifficu lt to imagine a unionized supervisor coming to 
work and maintaining services.

F in a lly , there is the question of the level of enforcement o f 
those ground ru les which do exist. I t  is not uncommon fo r  cases 
brought by unions complaining that a management has refused to bargain 
in good faith with them to take several years to reach even an initial 
decision as to whether their complaint is va lid . In tense, vo latile , 
confrontative situations, such as contract negotiations, the union which 
will wait that long is ra re  indeed. S im ilarly , a management which 
sincerely believes it is being forced "out o f bounds" by union demands 
has no choice other than to simply say no. There does not exist a 
realistic method in Michigan o f testing , short o f strike activ ity , the 
willingness o f a party to fa ir ly  en ter into the collective bargaining 
process.

It bears remembering that strikes and other labor disputes 
are seldom simple demands fo r  money on the p art o f employees, and 
equally simple attempts to protect a budget by employers. Almost 
every situation has in it a substantial element of emotion, political 
involvement and personality . Furthermore, it is more like ly than not
l l i . ' i l w l i f n  ii u j i l u l i  c lM i r : ,  t n  t in - t i l l . I f  ,111.1 i l r l l i . i l i i l : .  I l i i i l l r v  it U«'l iM ih

seeking economic betterment, but it is translating the employees’ frustrations 
with their job circumstances into the language o f negotiation. Irrita tions



ar.d even passions that may have n o th ing  to do with the wage sca le  n ay  
end up on the ba rg a in ing  tab le  as economic demands. Noneconomic 
demands o ften  a re  more a seek ing  o f p e rson a l recogn ition  than a demand 
f o r  a rea l rem edy .

When a management fo r whatever reason, good o r bad , is 
viewed by the union as refusing lo  deal with these issues, unionized 
employees tend to view it as a denial o f the legitimacy c f their union, 
and an attempt to diminish them as human beings. Under the Michigan 
system when this occurs, as it inevitably does, the on ly practicable 
remedy fo r the employees f .e lin g  is fo r  them to strike . " It is not a 
tota lly unrespectable notion to suggest that the current drive by unions 
fo r  the righ t to strike is fueled more by a feeling o f fru stra tion  over 
the lack o f an effective way to reso lve these problems than it is over 
the general level o f economic settlements which Michigan public employees 
have achieved.

The reasons fo r  this unhappy situation are complex. F irs t , 
MERC has, through a va rie ty o f policies, often announced more through 
decision than regulation , o r  simply adopted by administrative practice, 
attempted to avoid a number o f issues which would perhaps best be 
confronted. For example, MERC routine ly issues a complaint and schedules 
a hearing every time an un fa ir labor practice charge is filed , regard less 
o f its merits. No investigation is made beforehand. This contrasts 
with the Federal system in which each charge is investigated on an 
administrative leve l, and reported to the regional d irector of the NLRB. 
He then determines whether it has sufficient merit to ju stify  proceeding.

The resu lt is that the MERC docket is continuously filled  with 
a large number o f frivo lous charges, and also with charges which Lhe 
parties have no incentive to se ttle , since nothing will happen fo r  months, 
i f  not years. Furtherm ore, a ll parties are proceeding with a tota l lack
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o f knowledge as to the facts, since MERC conducts no investigation, 
and has uniform ly fo r  years refused to allow a party to subpoena evidence 
from the other p a rty . This compares with a federa l system in which 
the vast majority o f charges never end up in hearings because either 
they have been dismissed by the agency, o r the party complained of 
has settled the complaint in order to avoid needless hearings.

There are a va rie ty of other more particu la r examples which 
need not be examined in detail. In essence, a combination of limited 
budget, limited s ta ff , and a reluctance to take on the complexities of 
the ru le making process, has resulted in a series o f actions designed to 
keep the agency from overextending its e lf. The resu lt has been that 
the agency has o ften , except fo r its mediation function , become irre levan t 
to the bargaining process, and thereby been unable to minimize the 
number of strikes which have occurred o r limit the ir intensity.

The answer tc a ll three o f the problems just discussed is the 
same: a s trong , vigorous effective regu latory body , which enforces
clear ru les which are carefu lly thought out to enhance the likelihood 
that the bargaining process will resu lt in dispute resolution without 
outside intervention . Allowing supervisors to organize and classifying 
v irtua lly  every subject o f bargaining as mandatory solves MERC's problem 
nicely. I f  a ll supervisors are employees, and all issues are bargainable 
then there are no decisions le ft to be made. However, removing a 
problem from MERC and dumping it back into the bargaining process 
simply defeats the purpose of the agency. Rather than provide a well 
defined arena in which conflict can be reso lved , it leads to la rg e r, more 
b itter confrontations, and is in large measure responsib le fo r  the present 
clamor to change the act.
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IV DISPUTE RESOLUTION IN’ THE ARSEXCE OF AGREEMENT.

Problem: The public and the legislature will simply not
accept a system in which there is no guaranteed resolution o f public 
employee s trik es . However, guaranteeing third party arb itration  inherently 
in flates the settlements, and tends to destroy bargaining, thereby

Tg reatly in flating the cost o f government.
P rescription : Limit access to arbitration where it is not now 

provided at most to those situations in which the public employer requests 
and receives a court o rd e r terminating a strike . Where public Act 312 
is in e ffec t, provide a right fo r  a municipality to "opt ou t" by vote of 
the people into PERA, provide fo r  a fa ire r  selection o f a rb itra to rs , and 
requ ire that unions in fact engage in good faith bargaining p rio r to 312 
a rb itrations being convened.

I t  is now apparent to almost a ll experienced observers that 
public employee bargaining inevitab ly will breed public employee s trik e s . 
This fact leads some to the simplistic conclusion that by merely legalizing 
such strikes they can be easily contro lled , and the re fore minimized. 
However, the better view holds that it is not quite that easy.

In  the public sector, as well as in the p riva te , it is possible
that legitimate differences exist as to what is an affordab le and acceptable
rate o f pay . What the market should require is not always c ry s ta l
c lea r. Furtherm ore, as mentioned above, collective bargaining does not
occur in an emotion fre e  laboratory atmosphere, but more often amidst
the sw irling winds o f passion and ar.ger. Collective bargaining is often 
the outlet fo r  job related tensions and anger that have litt le  o r nothing
to do with the specific issues before the p arlie s . I t  is well recognized
in the p rivate sector that sometimes strikes serve a necessary a ir-c learing
function , and it is not unrealistic to presume that this sometimes happens
in the public sector as well.
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However, there are significant differences. In  the p rivate 
sector the application o f the law o f supply and demand is more obvious; 
there are plenty o f examples o f companies who have gone out o f business 
because they entered into labor agreements they could not a ffo rd . 
Public employers do not have that option as a weapon at the bargaining 
tab le . Also, they face the fact that bargaining in the pub lic sector is 
to some extent always pub lic , influenced by the politics o f the community 
and the legitimate se lf-expressions o f the interest o f the citizens and 
taxpayers.

F ina lly , it should recognize that, at least as a p ra c tic a l H a t t e r  

public employee strikes of unlimited duration are politica lly in to le rab le . 
The legislature simply is not going to support legislation that allows a ll 
public employees to strike indefin ite ly .

There exists a widespread belief that somehow the problem 
can be wished away through the waving o f a magic wand called "arb itration" 
Many people seem to feel that i f  a public employee negotiation becomes 
troublesome, with emotions running high and tempers f la r in g , the 
automatic availability o f arb itration will resolve the problem . O f course , 
in police and fire  situations, arb itration now exists at the request o f 
e ither p a rty , and to date reso rt to formalized strike activ ity has been 
ra re  among these employees. Experience has p roven , however, that 
arb itration and collective bargaining as they are practiced in the United 
S tates, do not easily mix.

In a negotiation in which the availability o f a rb itra tion  is a 
previously known quantity , one side o r the other will tend to view it as 
to its advantage to a rb itra te , believing that its ab ility to persuade a 
th ird  party is g reater than its power, persuasive o r  otherw ise, at the



bargaining table. The resu lt is to either make arbitration an issue in 
the negotiation, o r perhaps in a strike, resu lting from the negotiation, 
o r  conversely, i f  arb itration is mandated beforehand, to reduce the 
bargaining to a meaningless exchange o f formalities, sort o f an appetizer 
before the main course o f arb itration .

Under Act 312 in Michigan the advantage has been decidedly 
with the public employee unions, and against the employer. There are 
a varie ty o f possible reasons fo r  th is , some o f which can be explained 
by the system, and some o f which cannot:

a ) Public Act 312 arb itrators tend to be people who make the ir 
liv ings as a rb itra to rs , either in whole o r significant p a rt . Under 
the vo lun ta ry ru les o f the American Arbitration Association, a 
participant in arb itration has what is tantamount to an absolute 
veto over a particu lar a rb itra to r . Under Act 312, the party does 
not have such a veto. The resu lt is that unions, particu la rly  the 
members o f federations such as the AFL-CIO are in a position to 
"punish" an a rb itra to r who finds favo rab ly to management in a 312 
arb itration , by "blacklisting" him in fu tu re  arbitrations with private 
employers who are not particu larly  concerned about his findings in 
public pay disputes. While there is no evidence that this goes on 
in a b la tantly organized fashion, and certain ly the vast majority of 
a rb itra to rs are people c f in teg rity , it is undeniable that a continuous 
subtle p ressu re is exerted by this situation.
b ) 312 arbitration presentations by unions tend to be given either 
by in house arb itration  specia lists, o r by attorneys who concentrate 
in the area. Too o ften , 312 presentations by employers are given 
by city attorneys o r others who, while quite competent, simply are



not able to keep pace with persons who are immersed ir. the process 
on a day to day basis.
c ) Many 312 a rb itra to rs have in te rp re ted  the criteria fo r  selecting
which position to choose very narrow ly . In considering, fo r  
example, the finances o f the municipality, they tend to ignore the
pattern setting nature o f a police or fire  award with regard to
other groups, and therefore tned to underestimate costs.
d ) Political realities sometimes require an employer to espouse a 
public position which cannot be maintained through negotiations.
I f  the city councit fo r  example, budgets a five C5%) percent sa la ry  
increase in circumstances in which the prevailing sa la ry  pattern is 
eight (8%) percent, city bargainers can hard ly take a position in 
which they would vo luntarily pay more than the city budget. 
This, however, provides a bonus fo r  the union . Since 312 arb itrations 
are "last best o ffe r"  arb itrations, meaning that the a rb itra to r may 
not "sp lit the d ifference" between the proposals fo r the parties but 
must pick that one which is closest to being fa ir , the union can 
inflate its o f fe r , knowing that the city cannot move beyond its 
authorized maximum. Thus, the union, in this example, can with 
relative safety obtain an arbitrated award o f ten (1C%) p ercen t, 
even though eight (8%) percent is fa ir , because ten (10%) percent
is closer to eight (,&%) percent than to five (5%) percent.

In spite o f these obvious problems with Act 312, it is apparent 
that the notion o f simply allowing strikes to go on fo re v e r , even though 
it is not like ly to happen in practice, is theoretically unacceptable to 
the public, o r at least to its legislative representatives. Crestwood and 
similar situations indicate that absent the imposition o f harsh measures 
which are not feasible in the Michigan political cbnate, court o rd e rs  
simply will not stop strikes absent some provision fo r  the ultimate 
resolution o f the dispute at hand.



The best answer, although not a totally satisfactory or.e, is
to allow the employer to determine exclusively whether he wishes court
intervention to p revent a strike from continuing, with the understanding
that only i f  he so determines, may he be subject to th ird  party arb itration
o f the dispute. (A possib ility which should be explored in such circumstances
is partia l, but not total limitation o f the s tr ik e , so that the public 
employer is impaired but not disabled from providing essential serv ices ,
so that the s trike  can run its course without permanently damaging the
community. )

Under this form o f access to a rb itration , no public employee 
group could be certain that the resu lt will be a rb itra tion . They must 
be prepared to s tr ik e , and to accept the consequences o f s tr ik in g , 
including replacement by other employees, before they could enter into 
an arbitration proceeding. This would hopefu lly introduce an element 
o f realism into negotiation that is absent when arb itration  is a foregone 
conclusion.

*
With regard  to those employees who are a lready mandated into 

arbitration by Act 312, there are a number o f p rocedu ra l reforms which 
might at least help the situation. One obvious change would be to 
insta ll fu ll time 312 a rb itra to rs , who did not engage in p rivate practice, 
and who there fore would not be as susceptible to the k ind  o f p ressu re 
which 312 a rb itra to rs  now endure. Another would be to allow municipalities 
by local option to be exercised some time before a contract exp ires to 
vote themselves out o f 312 and into PERA. The possib ility that this 
might occur might well have a steadying effect on both a rb itra to rs and 
unions, as neither would wish to " lu ll the goose that lays the golden 
egg". Another possib le reform would be to provide g rea te r contro l by 
the parties over the selection o f the a rb itra to r, cither by perm itting a
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certain number of "strikes" from the total panel o f a rb itra to rs  eligib le 
fo r  312 arb itrations, o r g reater opportunity fo r  cities to complain about 
appearance o f a particular arb itra to r on a final panel.

There are in addition several steps that cities can take on
the ir own initiative. Maximum possible attention should be paid to the
preparation o f a 312 arbitration case. Greater e ffo rts  should be made
to share information, both as to the presentation o f cases, and also as
to particu la r a rb itrators (many lawyers in the private sector spend more
time studying and selecting an arb itra to r than they do actually p reparing
the facts o f the case once he is se lec ted .) Greater e ffo rts  should be 
made to insist, through unfair labor practice charges i f  necessary, that
unions in fact engage in good faith bargaining before going to a rb itra tion .
As a practical matter, it is unlikely that changes in Act 312 can be
brought about as long as the unions regard it as a form  of sa lvation .
Decisive action by employers to insure that it is something less than
that will go a long way towards creating an atmosphere in which change
can rea listically be considered. j .

V CONCLUSION

There are a number o f other matters which deserve mention 
in passing. There is not one word o f Michigan law dealing with the 
in terna l regulation o f Public Employee unions. Such unions, i f  they do 
not represent private employees, are not covered b y  the Landrum 
G riffin  Act. Such a union is perhaps the most unregulated institution 
in ou r entire society. The public employee union member has no guarantee 
that his union will operate democratically, that it will manage his money 
fa i r ly , o r that it will honor his wishes with regard to s trik ing  o r accepting 
o ffe rs .



S im ilarly , Michigan makes no provisions fo r  some of the more
vicious forms o f union organ izing , which have been outlawed at the
Federal leve l. These include organizational picketing, secondary boycotts, 
and other activities which involve innocent th ird parties in labor disputes,
particu la rly  when a union is attempting to organize employees who may
not wish to be organized . However, it has to be recognized that it will
be d ifficu lt to convince the leg is lature to act in any major fashion with
regard  to these issues because there is no major h isto ry  o f difficulty
re lating to them.



Teachers rally
Continued Irom Page B-1

dragged on fo r two years, teachers had to resort to a 
major public relations cam­paign, Krause said, while in Ketchikan, teachers engaged 
in "work to ru le," the nit­
picking observance of every contract provision. In each case, the disputes took away 
from time and attention for classroom instruction, she said ._

Ever since the state Su- 
rreme Court ruled in 1982 hat teachers don’t have the right to strike, school boards lave been increasingly taking 
idvantage o f the situation, 
{rause said.

“ This year, we started the 
school year with 16 districts 
not having contracts with 
their teachers,”  Krause said.

With contract negotiations

' k b

Teachers rally for 
arbitration bill
By RICHARD MAUER

• Daily N ews reporter
More than 300 A laska teachers spent the ir noon 

hour Saturday in a noisy out­
door demonstration in sup­port o f a b ill requiring bind- 
ing arbitration in contract . disputes. •
M1? ? e„ l ea,cher?' a“ =nding the NEA-Alaska delegate asu m- 
bly in Anchorage, called on the Alaska Senate to move the measure to a vote. It has already passed the House.

Boosted by a band, a tele­phone call from Gov. B ill 
Sheffield relayed from Ju­neau to the crowd, and a 
speech by Sen. Joe Josephson, 
D-Anchorage, the teachers cheered for House B ill 130 at a ra lly in front o f the Legisla­
tive Information Office. They said the law would close a 
gaping hole in the resolution 
o f collective bargaining disa­

greements.
"This issue needs to be settled, said Jean Krause 

president of NEA-Alaska. The 
organization is the statewide affiliate of the National Edu­
cation Association, one o f two national teacher unions. NEA -locals bargain fo r contracts in about 50 of the 54 school districts In Alaska, Krause said.

In an interview after the rally, Krause said the bill 
would elim inate a m ajor cause o f friction between 
school boards and teachers. 
As the law now stands in 
Alaska, teachers have little 
ammunition to fire at school boards when they refuse to 
bargain In good faith, Krause said.

In Kotzebue, where nego­
tia tions fo r a contract

Sea Page B-3, TEACHERS
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in support of a state binding arbitration bill
coming up this year for bar­gaining units governing 80 
percent o f the teachers In the state, the union wants to en­
sure its members have the same power to force good- 
faith collective bargaining as other workers.

House B ill 130, introduced 
on behalf o f Sheffield last year, would require unre­solved disputes to be sui fit­
ted to an arbitrator for a ruling that would be binding on both sides.

Other public employees who are forbidden to strike — police and fire fghters, for 
instance — hav . sim ilar pro­tections. Kraus . said.

The b ill would also extend 
collective bargaining rights to clerical and blue-collar school 
employees, she said.The march and ra lly  came 
in conjunction with a meeting 
of the NEA-Alaska Delegate

Assembly, the policy-making 
body of the statewide organi­zation. The organization had 
been meeting since Thursday under the cloud o f the space 
shuttle Challenger disaster, 
which claimed the life  of school teacher Christa McAu- liffe among its seven victims.

Fairbanks social studies teacher Susan Stitharo, Alas­
ka's representatlo to the na­tional NEA board, was still 
wearing a black band on her left arm Saturday and said she remained stunned by the 
event. McAuliffe held a spe­
cial place in her heart, she sf>’ J not just because she was a acher and an NEA activ­
ist, but because she demon­
strated the best human quali­ties found in the profession.Stltbam eulogized McAu­
liffe in a convention address, 
and la te r o ffe red  some 
thoughts about why the disas­

ter was fe lt so deeply by so many people.
“ I ’ve been a teacher fo r 29 years, and going to these 

meetings for 15, and I've nev­
er seen anything like that." 
she said. " I t ’s a remarkable simultaneity of reactions. She was a friend to all o f us.

"It's the fact that she was a 
teacher that made it so differ­ent. People have a connection with teachers, despite a ll the 
mud we’ve had slung on us lately by the right wing.- 
McAuliffe proved that to be brave or a hero, “ you don’t have to be Rambo — you can 
be a social studies teacher That's very important fo r our kids.”

She said she still choker 
when she thinks of the reac­tion of one young child, quot­
ed by a wire service, who 
said, "The rocket blew up. 
The teacher is dead."
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Teacher arbitration bill floundering in Senate
By RONNIE CHAPPELL
Daily News reporter

A H ouse  b i l l  r eq u ir ing  b inding a rb i t r a t i o n  
in con trac t d ispu tes between A laska  teachers 
and schoo l d is t r ic ts  is dead in a S en a te  
com m it tee  un less  un ion  and school o f f i c i a l s  
can ag ree  on a w o r k a b le  compromise.

S t a l e  S en .  M itch  A b o od ,  R -A n ch o ra g e ,  
c h a i rm an  o f  the S ta te  A f f a i r s  C om m it tee  
which has had the  b i l l  s ince last session, s a id  
lie was not ru sh ing  to  act ion despite a tea che r  
r a l l y  S a tu rd a y  c a l l in g  f o r  quick action.

" I 'm  do ing  m y  best to have them under­
s tand th e i r  d i f fe rences  I'm on ly  ask ing Dia l 
they sit d ow n  and w o rk  them out. U n t i l  that 
happens th em  w i l l  he no  movement on a ny

y ’ , /

h i l l  on b ind ing  a l l o t  ra t ion  I'm not even go ing 
to  schedu le h e a r in g s , "  Ahood  said.

The h i l l ,  1 IB  I SO. passed the House last 
year .

In t roduced by G o v  B i l l  S h e f f ie ld ,  the h i l l  
c a l ls  f o r  contract d ispu tes on issues o f  wages 
and w o rk in g  eond it ions  to  he re fe rred  to an 
a rb i t r a t o r  when eon lrac t t a lk s  b reak down  
The a rb i t r a t o r  w ou ld  have  the power to  
dictate a sett lement

Morr1 than 300 de legates at a N a t ion a l 
Educat ion Association-AI.- .ska v .em b lv  in A n ­
chorage last weekend ca l led  on the s ta te  
Senate* to m ove  the m easu re  to a vote. T h e y  
see b ind ing a rb i t r a t i o n  a*: a fa i r  wav to se t t le  
cont"a rt issues that l i . v e  gone lo  impasse.

U n ion  o f f ic ia ls  a lso  say  that it w i l l  force 
schoo l disti lets a round  the stair* to engage in 
good fa i th  co l lec t ive  b a rga in ing  Teachers iu 
A la sk a  do not h a ve  the r ight to  s t r ik e  As a 
resu lt , thev com p la in , schoo l d istr icts have 
l i t t le  incentive to  c om p rom ise  on sticky is 
sues

Schoo l o f f ic ia ls  oppose  b ind ing a rb i t ra t ion  
They say  it w i l l  d r i v e  up tin* .*isl o f  education 
and p lace f inanc ia l c on t ro l  o f  loca l school 
d is tr ic ts  in the hands o f  non elected a rh it ra  
to r s  w ith  no ties o r  respons ib i l i t ie s  to local 
ta x p a ye rs

" I  th ink  it's a bad piece o f  leg is la t ion at a 
t im e  o f  (state budget ) re t rench ing ."  said l lnh 
G reen , execu tive  d i r e c to r  o f  the  A la ska  A v . o

c ia t ion  o f  Schoo l B oa rd s  “ I don't th ink  we 
shou ld  g ive outs ide  a rb i t r a t o r s  a chance to 
spend A la s k a ’ s m on ey . ”

The  \ r  ws proposed to da te  have  been too 
s im p l is t ic ,  G reen  said The un ion  "w an ts  a l l  
the bene fi ts  it now has w ith  b ind ing a rh it ra  
t ion  on top  o f  that. T h a i ’s not the way it's 
d o n e ."

The  "se ven  o r  e ight s ta te s "  that have 
ex tended  b ind ing a rb i t r a t i o n  to teachers have 
a ls o  adop ted " lo t s  o f  checks and ba lances ,"  he 
sa id  I f  b ind ing a rb i t ra t io n  becomes a rea l i ty  
in A la sk a ,  then schoo l d is tr ic ts  must have 
a u th o r i t y  to de te rm ine  the size o f  th e i r  wo rk

See Page C-3. BINDING

Binding arbitration bill hits impasse in Senate committee
I C o n t i n u e d  Im m  P a g e  <1J  ]

force
" U n d e r  c u r r e n t  A l a s k a  

s tatutes w e  cannot te rm in a te  
a tenured  teache r just because 
we h a v e  no  m on e y , "  G reen  
said I f  an  a r b i t r a t o r  comes in 
and o rd e r s  a s a la ry  increase 
that exceeds the a b i l i t y  o r  the 
w i l l in gne ss  o f  the c om m un ity  
to p ay ,  “ w e  cou ld  he in t rou  
h ie ."S im i l a r  s i tu a t io n s  have  a r i ­
sen in o th e r  p a r ts  o f  the 
n a t io n ,  a c c o rd in g  to  P e t e r  
D e n h o lm ,  p re s id e n t  o f  the 
P u b l i c  S e r v i c e  R e s e a r c h  
Counc i l ,  a Wash ing ton , D  C 
based c it izen 's  lo b b y  that o p ­
poses c o l l e c t i v e  b a r g a in i n g  
fo r pub l ic  emp loyees .

" I t ' s  e x t r em e ly  ra re  f o r  a 
c om m un ity  to  reject an a r b i ­
t ra to r 's  dec is ion , ”  D enho lm  
said. “ B u t  the re  is a sense o f  
he lp le ssness  about it Pe op le  
b e l i e v e  t h e y ' v e  e le c te d  a 
schoo l h o a rd  to  m ak e  these 
decis ions. Then they find out 
i i".n» u i s ih i l i t v  ha** been hand-

Sen . Mitch Abood
ed o v e r  to a th i rd  pa r ty  "

On occasion, a c om m un ity  
w i l l  re fuse to raise taxes  oi 
cut services in o rdei to fu n d  a 
pay  increase mandated by an 
a rb i t r a to r .

"T h e  o u r t  rev iew o f  these 
cases is m ix e d , "  D e n h o lm  
said . "A t  f i rs t , tile c ou r t s  
found b ind ing a rb i t ra t io n  sta- 
lu lu e s  to ho an ii i ieonsti tu

t im ia l de legat ion  o f  leg is la  
l i v e  au th o r i ty  "

The de fect ive  law s were 
amended , D enho lm  sa id , and 
recent ly Hie cou rts  have  been 
upho ld ing  th em ."  Cnm timn i 
ties have  been o rd e red  lo  lion 
oi a ih i l i . d o r s '  den - . ions and 
som e  have  been f o n e i l  l o  
I, iise taxes iu n p le i  to do  it

‘ It conies d ow n  to lie- issue 
u f loca l i i in t i o l  mil I In* ah i l i  
I v o l lot >ll a I tool h o a id s  to 
have tie- f i l ia l  -as "u  w ha t ’s 
g o in g  to  h a p p e n  m  th e i r  
s c h o o ls ,  ' -a id  S i e v e  Me 
P lie t res , supe r in tendent uf the 
H a ines  Bo rough  Schoo l D i s ­
t r ic t and p re s id e n t  o f  th e  
A la ska  Assoc ia t ion o f  Schoo l 
A d m i n i s t r a t o r s .  " W e  re  
s e a rc h in g  f o r  s om e  o t h e r  
w a y "  ti s e t t le  con tract dis 
p u te s  " S o m e  c om p rom is e s  
a re  in ex istence ."

S an  Francisco uses " r e f e r  
eudurn a rb i t ra t io n  to  sett le  
l a b o r  d isp u te s .  U n d e r  th is  
process, the last best o f f e r  
made bv the c ity  is put in to  
e f f e c t ,  w h i le  till* last best

o f f e r  made by  the union is 
placed on the b a l lo t  I f  vo te rs  
approve the un ion  o f f e r ,  it is 
w ritten into tin* contract

"W e 'v e  c e r t a i n l y  t h r ow n  
(re fe rendum a rb i t r a t i o n )  out 
as a d iscuss ion p o in t , "  Me- 
I'holie*. sa id  "W e  a re  a ls o  
lo o k in g  a t o t h e r  a l t e r n a
I IVON  "

Dale S a n d ah l ,  pe rsonne l d i ­
rector fo r the  K en a i  P en in su ­
la Borough Schoo l D is tr ic t , 
q u e s t io n s  t h e  need  f o r  
changes in s ta te  law . As ide 
f rom  a li)7'J Ancho rage  teach 
e r 's  s t r i k e ,  t e a c h e r s  and  
school d is tr ic ts  have  had l i t t le  
d i f f icu lty  reach ing fa i r  sett le  
monts. he said.

Even w ith  a 2f> percent cost 
o f  l iv ing d i f f e r e n t i a l  fac tored 
into the com pa r is on  "w e  have  
the best p a id  teachers in the 
coun try ,"  he sa id . "N e x t  yea r  
the average tea che r  in M inne ­
sota w i l l  e a rn  und e r  $110,000." 
The ave rage teacher on the 
K en a i  P e n in s u la  w i l l  t a k e  
home $47,O0() i/i s a la ry  and 
benefits



Binding arbitration ignores democratic ideals
B in d i n g  a r b i t r a t i o n  in  

pub lic  sec to r c o l le c t iv e  b a r ­
ga in ing  is a dange rou s  and 
re p u g n a n t  a s s a u l t  on  o u r  
democ ra t ic  va lues .

B in d ing  a rb i t r a t i o n  is a 
se r iou s  pub lic  p o l ic y  issue 
that u n fo r t u n a te ly  does not 
rece ive the th ough t fu l  a n a ly ­
s is it deserves  R a th e r ,  it has 
become the r a l l y i n g  c ry  fo r  
the teacher's un ion  as it a t ­
tempts to  e rode  one  o f  the 
p i l ia r s  o f  o u r  C on s t i tu t ion  
rep re sen ta t iv e  gove rnm en t 

B in d in g  a r b i t r a t i o n  can 
be an accep tab le  m e thod  fo r  
two p r i v a te  pa r t ie s  to se t t le  
a d ispute th rough  the use o f  
a th i rd  p a r ty  who  reso lv es  
the issue fo r  them

This  concept, when ap  
p l ied  in  the pub l ic  sector, 
h ow eve r ,  has an e n t i r e ly  d i f  
fe r e n l  d im ens ion .

In the pub l ic  Sector , we 
c it izens a re  the sou rce  o f  the 
p ow e r  o f  o u r  g ove rnm en t 
T h r o u g h  th e  d e m o c r a t i c  
process we de legate  some o f  
o u r  p ow e r  to pe rsons we 
elect to  rep resen t us

We h o ld  them  accoun tab le  
f o r  th e i r  decis ions and we 
m a i n t a i n  c o n t r o l  t h r o u g h  
e lec t ions whe re  lh e  pub lu- 
cun exerc ise  its u l t im a te  c on ­
t ro l .

In A la s k a ,  most s t a le  and

lo c a l  g o v e r n m e n t s  a nd  
schoo l d is tr ic t emp loyees  a re 
rep resented by unions . S ince 
wages and bene f i ts  represent 
tlie m a jo r  o p e ra t io n a l  eost o f  
gove rnment , the uuteon ie o f  
un ion nego t ia t ion s  has a p m  
found e ffee l o i l pub lie  p o l l  
cy

B ind ing  a i I n i i >•(ion tu rns  
the tab les on  le p ie s e n ta l i v e  
g o v e rn m en t  by d e le g a t in g  
the most im po r tan t  deeis ion , 
tiie te rm s and cond it ion s  in 
union ag reements , to a th i rd  
p a r ty  who  is not e lected by 
the pub lic , m ay  not even  he 
a resident o f  the c om m un ity  
and is not accountab le  f o r  
any pub lic  po l icy  ram i f i c a ­
tions

Elected o f f i c ia ls  and the 
pub lic  a re  icqu i red  to o b ­
se rve  the decis ion o l  this 
non elected pe rson jus t as 
though we had a l o t a l l t a i i a i i  
fo rm  o f  gove rnm en t

In o u r  c ons t i tu t iona l sys 
tern, when you want to go 
o ve r  the head o f  e lected o f f i  
c ia ls ,  y o u ' r e  su p p o se d  to  
amend the C on s t i tu t ion ,  not 
bring in a l in e d  gun

T h e  i i - a e h e r ' s  u n i o n  
argues that b ind ing a ih i t r . i  
l i o n  adds f in a l i t y  to lh e  uc 
go t ia t io i i  process and forces 
schoo l hoa rds  to negotia te  in 
good fa i th

miilett 
keller

They d e l ib e ra te ly  igno re  
the fact ili.it the cu r ren t  
process a l re ady  has f in a l i t y  
The rea l issue h o l l i e i ln g  the 
un ion is w ho  gets to m ake  
the f i l ia l  decision

We ’ re a ls o  to ld  tha t w i th ­
ou t  b in d in g  at h i t r a t i o n ,  
schoo l hoa rds  w i l l  not nego­
t ia te  in good t.iit l i Th is  a r ­
gument igno ie s  the fact tha t
oo i c ou rts  t-M.al to p ro v id e  
redress i l a un ion  is sub je c t ­
ed to had la i l l i  n ego t ia t ion s . 
What the un ion r e a l ly  wants  
is the a u t l i o i ' l y  In c on t ro l  
the en t ire  nego tia t ion  agen ­
da, inc lud ing  the a b i l i t y  to 
set pub lic  po l icy  reg a rd ing  
sc ho ol management

In o u r  e o i is t i lu t iu n a l s y s ­
tem, the muon  a l r e a d y  has a 
method a v a i la b le  f o r  chang­
ing pub l ic  po lic ies it doesn't

l i k e .  T h r o u g h  d e m o c r a t i c  
e le c t io n s ,  i t  can and  has 
made changes.

F o r  e xam p le ,  each y e a r  at 
least tw o  m embers  o f  the 
schoo l b o a rd  s tand f o r  re- 
e lection. I f  a schoo l b oa rd  is 
not ba rga in ing  in good fa i th  
o r  is adop t ing  po lic ies which 
arc  in ju r io u s  to  the em p lo y ­
ees. the un ion  can p rom o te  
cand ida tes who  w i l l  change 
polic ies

Sen  M i tch  A b o o d  h a s  
vowed to  ho ld  the House- 
passed b ind ing a rb i t r a t i o n  
h i l l  in h is Sena te  comm ittee . 
Y ou  can expect to see e n o r ­
mous p ressu re  b rough t  on 
h im  by the teuche"'-: un ion  
that be lieves a m a jo r i t y  o f  
the Sena te  suppo r t  the h i l l .  
Gov . B i l l  S h e f f i e ld  has al- 
teudy indica ted his suppo r t  
fo r  b ind ing  a rh i l r u t i o n .

H op e fu l ly ,  reason , c o u r ­
age , a n d  c om m i tm e n t  to  
democra t ic  idea ls  w i l l  be an 
adequate  de fense to this a s ­
sau lt on rep re sen ta t ive  g ov ­
e rnment.

t I Mlllait  K a l la r  It •  b u s l n t u  
and  pub lic  a f fa i r s  c on su ltan t  and 
a fo rme r m am ba r  o f  the A ncho r ­
age  S choo l  Board .
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In forming coalitions with other groups and organizations NEA-Alaska members will be 
reaching out in their communities throughout the State to coordinate the effective 

effort to bring finality to negotiations through arbitration.

HOW L O N G ? ? ?  HOW M A N Y???

A recent analysis of teacher negotiations in Alaska over the last five years 
reveals that the process is taking longer and longer each year. During the 
last two years it has become the norm for negotiations to be at impasse and 

unsettled well into the new school year.

In some cases, this has been 12 to 18 months after the commencement of 
bargaining and 6 months or longer after the expiration of their previous 

contract.

Frustration and emotional turmoil are frequent by-products on both sides of 
the bargaining table when the negotiations process is unnecessarily 
lengthened due to the absence of a fair and equitable dispute settlement 

mechanism.

$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$ PUBLIC SCHOOL FUNDING $$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$

After three long years of interim ADM (average daily membership) funding 
accompanied by three years of study, analysis, deliberation, discussion and 

debate by various combinations of consultants, contractors, Legislators, 
parties of interest, and a wide cross-section of the Alaskan education 
community, the Department, of Education is about ready to present to the 
Legislature a revised funding formula which is theoretically designed to 

address the inequities of the previous formula.

While conceptual agreement on the components of the formula itself may be 
close among the groups mentioned above the real test of support for the 
implementation of such a formula will be predicated on the actual amount of 
funding each school district is to receive.

A maximum funding ceiling will significantly diminish the ability of any 
funding formula, no matter how carefully it is constructed, to adequately 
address the inequities as they have existed in the past.

NEA-Alaska is strongly encouraging that the funding levels for the 1986-87 
school year be well in excess of the current level of funding and that there 
be serious consideration given to the concepts of forward funding.

$$$$$$$$$$$$$$$$$$$$$?$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$ 

DELEGATE ASSEMBLY January 30 - February 1; Anchorage 

FLY-IN April 3 — t>; Juneau

Ha IB.
II TOGETHER WE C A N !!!

P R O J E C T  R E S C U E S
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The Second Session of the Fourteenth Legislature convened on Monday, January 
13, 1986 with an aura of cooperation and commitment to resolution of the major 

issues. Leadership in both the House and Senate has expressed a desire to 
complete the business of the Legislature on or before the 120th day which is 

May 12, 1986.

H ouse  Bill 1 3 0  ARBITRATION

Having passed the House late in the First Session, CSHB 130 (HESS) am, is now 
in the Senate and ready for committee work. In State Affairs Committee at this 
time, it must go to Finance and the Rules Committees before being calendared 

for a floor vote.

State Affairs: Chair, Senator Mitch Abood
Members: Senators Edna De Vries, Vic Fischer, Tim Kelly, Bill Ray 

Finance: Co-Chairs, Senator John Sackett, Jan Faiks
Members: Senators Jay Kerttula, Dick Eliason, Frank Ferguson, Paul Fischer, 

Rick Halford

Rules: Chair, Senator Tim Kelly
Members: Senators Jack Coghill, Jan Faiks, Don Bennett, Joe Josephson

PHOJECT

m m s m
At the June 1985 NEA-Alaska Board of Directors meeting nearly all of the agenda 

was devoted to analysis, discussion, and planning for the task of getting HB 
130 through the Senate and signed into law before the end of the Second 
Legislative Session.

Since August, NEA-Alaska members have been busy meeting with Legislators, 
reaching out into their communities to inform concerned voters of the nature of 
the issue and need for resolution. Additionally they have been working with the 
labor community in their effort to provide for finality through arbitration and 
to insure that non-certificated employees of school districts have a statutory 
right to negotiate.

The reality of support by the general public for arbitration over strike was 
confirmed by a Hellenthal survey in Anchorage commissioned by the Anchorage 
School District in 1983. It has been reconfirmed by a recent Statewide survey 
done by Hellenthal and Associates in December 1985 which again showed the 

public overwhelmingly in favor of arbitration by over 85%, thus making HB 130 
genuinely a public interest issue. This same Survey revealed that the public 
was also in strong support of the right of non-certificated employees to 
negotiate. Likewise a significant majority felt that public education should 
be the highest spending priority.
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KENAI PENINSULA BOROUGH SCHOOL DISTRICT
I

148 North Binkley Street • Soldotna, AK 99669 f  Phone 907/262-5846

February 19, 1986

Senator Bettye Fahrenkamp 
Alaska State Senate 
Box V

Juneau, AK 99811 

Dear Senator Fahrenkamp:

Attached please find a copy of a resolution which was passed by the Kenai 

Peninsula Borough School District Board of Education at its February 17, 1986 
meeting.

The position of the Board of Education in response to HB 130 is clearly 
set forth in this resolution.

We respectfully request that HB 130 or any similar legislation not be 
passed by the Senate during the current legislative session.

Thank you for your assistance.

Sincerely,

Fred Pomeroy ' f y
Superintendent

bj

enc.

ANCHOR POINT COOPER LANDING ENGLISH BAY HOMER

NINILCHIK PORT GRAHAM SELDOVIA SEWARD

HOPE KENAI MOOSE PASS NIKISKI NIKOLAEVSK

SOLDOTNA STERLING TUSTUMENA TYONEK



RESOLUTION 85-86-1

A RESOLUTION OPPOSING BINDING ARBITRATION LEGISLATION

WHEREAS, the concept of binding arbitration is currently under 
consideration in the Alaska Legislature, i.e., HB 130; and

WHEREAS, the Kenai Peninsula Borough School District Board of Education 
believes that binding arbitration is an unnecessary component of the 
collective bargaining process; and

WHEREAS, the Kenai Peninsula Borough School District Board of Education 
believes that binding arbitration has proven to be nonproductive in other 
states, i.e., Michigan; and

WHEREAS, The Kenai Peninsula Borough School District Board of Education 
believes that binding arbitration imposes an alien third party on the process 
of negotiations; and

WHEREAS, binding arbitration erodes the concept of local control in 
conflict resolution;

NOW THEREFORE BE IT RESOLVED that the Kenai Peninsula Borough School 
District Board of Education opposes all legislation that mandates binding 
arbitration as a part of the collective bargaining process.

ADOPTED THIS 17TH DAY OF FEBRUARY, 1986.

Kenai Peninsula Borough Board of 
Education

ATTEST:

Barbara A. Jewell 
Notary Public
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6—  Daily News-Miner, Fairbanks, Alaska, Wednesday, March 5, 1986

Teachers push binding arbitration bill
B y  DA N  J 0 L 1N G

News-Miner Bureau
JU N E A U — F a irb a n k s  educa to rs  

w e re  ou t in  fo rc e  T u e sd ay  n igh t 
u rg ing  passage  o f House B i l l  130, a 
p ro p o sa l to re q u ire  b ind ing a rb i t r a ­
tion when c on tra c t ta lk s  between 
schoo l b oa rd s  and teache rs  s ta ll .

H ow eve r, Sena te  P re s id e n t Don 
B  snnett as m uch as p ronounced the 
m easu re  dead because th e re ’ s no 
sign o f m ovem en t on it in the Senate 
S ta te  A f fa i r s  C om itte e  and  li t t le  
chance it w ou ld c le a r  the add ition a l 
h u rd le  o f the Senate F in an ce  C om ­
m ittee .

F a i rb a n k s  te a c h e rs  h a ve  been 
re g u la r ly  show ing up a t the w eek ly  
te le c o n fe re n c e  se s s io n s  to  u rg e  
s u p p o rt  fo r  b in d in g  a rb i t r a t io n . 
T u e s d a y , i t  w a s  s u p p o r t e d  b y  
C a r o le  E v a n s ,  D e n r ; s L e e  and  
K a th y  A lton .

A lton  sa id  7,500 A la sk an  teache rs  
w ou ld  p ro fit  by  in s ta llin g  fin a lity  in 
the  b a rg a in in g  p ro ce ss  and  th a t 
G ov . B i l l  S h e ffie ld  suppo rts  it. She 
sa id  the b i ll re q u ire s  th a t the a rb it ­
r a t o r  be an  A la sk an , re lie v in g  w o r­
r ie s  tha t a  se tt lem en t w ou ld be im ­
posed by  an Outside neg o tia to r un­
fa m i l i a r  w ith  c om m u n ity  c ond i­
tions.

L e e  s a id  the  b i l l p ro v id e s  fo r  
‘ ‘ la s t  best o f fe r ’ ’ a rb it ra t io n , w here 
the a rb it ra to r  m akes  a choice be­
tween one o f the two positions , not 
new fa c to rs  tha t he chooses.

H ow ever, the a rb it ra to r  can a lso  
p ick  betw een in d iv id u a l p a r ts  o f 
packages subm itted  by  each side, 
L e e  sa id . A lton  sa id  the r is k  o f not 
hav ing  th e ir positions p icked  w ould 
m ak e  both s id es w o rk  h a rd e r  a t 
ba rg a in ing .

The  b i ll has passed the H ouse and

Lee  u rged B ennett and Sen . B e ttye  
F a h r e n k a m p , D - F a i r b a n k s ,  to  
p u sh  i t  o u t o f  th e  S e n a te  S ta te  
A ffa irs  C om m ittee , ch a ired  by  Sen. 
M itch Abood, R -A ncho rage .

“ I  know  you  have  the pow e r to do 
th a t ,”  L e e  sa id .

“ I  w ish tha t you  w ou ld  show  m e 
the w ay to  do th a t ,”  B enne tt r e ­
p lied .

He sa id  he has ta lk ed  to  Abood a t 
le a s t  10 t im es abou t the b i ll , but 
th a t the ru le s  o f  the L e g is la tu re  
p roh ib it pu llin g  out b i lls  f r o m  com ­
m itte e  o v e r  the  o b je c t io n  o f  the 
c h a irm an .

“ I  th in k  y o u r  N E A  (N a t io n a l 
E d u c a t io n  A s s o c ia t io n )  r e p r e ­
sen ta tive  is  send ing you  som e  v e ry  
e rro n e ou s  in fo rm a t io n ,”  B ennett 
sa id .

B ennett sa id  a f t e r  the m eeting  
tha t N EA  fo rm a l lobby ing  h ad  been 
“ in ep t.”  B ennett sa id  N E A  lobby is t 
B ob  M anne rs  fa i le d  to w in support 
fo r  the b i ll am ong  m em be rs  o f the 
c om it te e s  o f  r e f e r r a l  a n d  now , 
“ H e ’ s t r y i n g  to  s q u e e z e  h is

fr ie n d s ”  in to  o ve rrid in g  th e ir c o l­
leagues.

“ I t ’ s ju s t  n o t d o n e . I t ' s  n o t 
accep tab le . Y ou  cou ld  b re a k  an en ­
t ire  o rg an iza tion  doing th a t ,"  B en ­
nett sa id .

“ F o r  one rea son  o r  an o th e r, they 
d on ’ t even w ant to ho ld  h ea ring s on 
the b i l l , ”  B ennett sa id .

H B  130 a lso  w ou ld g ive  schoo l em ­
p loyees who do not need teach ing 
c e r t if ic a te s , such as s e c re ta r ie s , 
nu rses and m ain tenance  w o rke rs , 
the r ig h t to b a rg a in .

R e p r e s e n t a t i v e s  o f th e  F a i r ­
banks C la ss ified  P e rson n e l O rga ­
n iza tion  Jan e t P a tte rs o n  and G a ry  
P a tte rs on  spoke in fa v o r  o f the b i ll.

“ I  w ou ld lik e  equ ity  w ith o th er 
pub lic  em p loy ee s ,”  J a n e t P a t te r ­
son sa id .

B en n e tt s a id  h e ’s been to ld  by 
S e n a te  F in a n c e  C om m it te e  C o ­
c h a i r w o m a n  J a n  F a i k s ,  R -  
A nchorage , tha t the b i ll w ou ld go 
nowhere in h e r com m ittee .

“ E v e n  i f  i t  g o t o u t  o f  S ta te  
A ffa irs , it ’s not getting  out o f F i ­
n ance ,”  B ennett said .

STOP RUSTY WATER AT 
YOUR WATER
t O C T C M C O ------
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B IN D IN G  A R B IT R A T IO N  A N D  P U B L IC  S E C T O R  L A B O R  D IS P U T E S

The major labor relations phenomenon of the last two decades has been 

the spread of unionization and collective bargaining in the public sector. 

Presently, thirty-seven states have mandated a form of bargaining for at 

least some types of employees at the state and/or local government level.

The latest report by the Bureau of the Census indicates that in 1979, 47.9 

percent of full-time state and local government employees were organized 

into unions. The significance of this is more apparent when it is recognized 

that less than 20 percent of the private sector work force belongs to unions.

With only slight modification, it is the private sector collective bar­

gaining model that has been transplanted to the public sector. Experience with 

labor relations in government employment is demonstrating that certain critical 

differences between the two employment sectors make private sector labor 

relations practices incompatible with our traditions of democratic governance 

and, therefore, unsuited for use in the public sector. One particularly 

troublesome area is the increased advocacy and use of binding arbitration as a 

disputes resolution mechanism in the public sector.

W HAT IS  ARBITRATION?
Although the use of arbitration is increasingly common in public sector 

labor relations and demand for its increased use grows, there is widespread 

lack of understanding of the process and what it entails. This is true for

many public officials as well as the public at large. An excellent capsule

description of the process has been provided by Myron Lieberman in Public Sec­

tor Bargaining.

Basically, arbitration is a procedure whereby an impartial 
third party makes a decision in a labor dispute. Arbitra­
tion may be voluntary (the parties have agreed to it) or
involuntary (it is imposed on the parties by law). Arbi­
tration may also be advisory (the arbitral decision is 
recommended) or binding (the parties are bound by the 
decision). Binding arbitration is sometimes further div­
ided into two additional categories: final (the parties 
cannot appeal the decision to the courts), and binding but 
not final (the arbitral decision is binding but can be appeal­
ed to the courts.)
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Essentially, two kinds of labor disputes may be subject to 

arbitration. One type is commonly referred to as "interest 
disputes," that is, disputes over what the terms of a labor 
contract should be. A situation in which the employer and union 
union were at impasse over salaries for the coming year and 
agreed or were required by law to turn the dispute over to an 

arbitrator would be an interest dispute. Suppose however, that 
the employer and union already have a contract covering salaries, 
but a dispute arises over what X should be paid pursuant to such 

a contract. If X files a grievance alleging that he was not paid 
in accordance with the contract and if the grievance is ultimately 
carried to arbitration, then that procedure would be called 
"rights arbitration," that is, arbitration over the meaning, in­

terpretation and/or application of a labor contract.

Both types of arbitration are of concern for each has serious implications 

for our system of governance. This discussion will address interest arbitration 

and its attendant problems before moving on to rights or grievance arbitration.

For the purposes of this analysis, the term arbitration will mean binding 

arbitration. J- is the ability of an outside third party to impose a binding 

settlement on the parties that is of concern. Although the compulsory nature 

of involuntary arbitration make it more onerous, the consequences of partici­

pating in the arbitration process are the same whether the parties voluntarily 

or involuntarily entered into it. Furthermore, a nonfinal form of arbitration 

is preferable to the final form which does not provide for judicial review of 

the arbitration award. However, experience with the courts has shown that in 

most cases, an arbitrator must have acted in an extremely capricious manner or 

significantly exceeded his statutory authority before an award will be over­

turned.

IN TER EST  ARBITRATION
The rapid increase in public sector collective bargaining in the last 

twenty years has been accompanied by an attendant rise in the level of public 

sector strike activity. Whereas strikes against government were rare in the 

early 1960's (28 in 1961, for example) they have become commonplace. According 

to data compiled by the Bureau of Labor Statistics, there were a record 593 

public sector strikes in 1979 and 536 in 1980. The decade of the seventies 

averaged in excess of 400 government work stoppages per year.
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The heightened public awareness of, and experience with public sector 

strikes makes it unnecessary to provide an enumeration of the dangers and 

disadvantages of such activity. Suffice to say that these strikes are 

generally held to be undesirable in that they pose a threat to the public 

welfare.

The increased resort to the strike by unions of public employees, despite 

the undesirability and general illegality of such actions, has spawned a 

search for a means of preventing strikes. Increasingly binding interest arbi­

tration is advocated as that preventive device. It has been reasoned, and 

public sector unions have argued, that the only fair substitute for the strike 

is a process in which a neutral party arrives at a decision that is binding on 

both parties.

To date, nineteen states have accepted this reasoning and mandated arbitra­

tion to settle bargaining impass^' most commonly those involving public safety 

employees. In addition, severa. /tner statutes permit interest arbitration 

upon the agreement of both parties. The overwhelming majority of these statutes 

were enacted in the 1970's.

O PPO S IT IO N  GROW S
Public officials and public sector unions increasingly find themselves on 

opposite sides of the arbitration question. As experience with interest arbi­

tration mounts, more and more public officials see less harm in weathering a 

strike than in submitting negotiations impasses to arbitration. The Seattle 

Post Intelligencer reported on March 7, 1976:

Mayor Wes Ulman said yesterday he'd rather go through a 
strike by public employees than wind up with a binding 
agreement made by an "irresponsible" arbitrator whose 
decision could bankrupt the city.

Mayor Uhlman's concern about the deleterious fiscal effect of binding 

interest arbitration is an all too unpleasant reality for Detroit Mayor Coleman 

Young. An original sponsor of Michigan's compulsory police and fire arbitration 

statute when he was a member of the state legislature, Young now considers the 

vote a mistake and the legislation responsible for much of the financial diffi­

culty now facing his city. The February 7, 1981 National Journal reported:
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The mayor said he will urge the state legislature to repeal 
Michigan's compulsory arbitration law, a statute, ironically, 
that he co-sponsored in 1969. "We know that compulsory 
arbitration has been a failure," he said. "Slowly, inexorably, 

compulsory arbitration destroys sensible fiscal management," 
and the arbitration awards, he added, "have caused more damage 
to the public service in Detroit than the strikes they were 
designed to prevent."

Officials of the Washington D.C. Metropolitan Area Transit Authority have 

approached the legislatures of Maryland, Virginia and the District of Columbia 

City Council seeking repeal of the statute providing for binding arbitration 

of disputes with the transit system's unions. Metro argues that arbitration 

awards have been so generous as to threaten the financial solvency of the sys­

tem. Some local jurisdictions, citing costs disproportionate to levels of 

service, have withdrawn from the regional transit system, and other local gov­

ernments are threatening to do the same. The February 2, 1981 Washington 

Star reported:

It is arbitration awards, handed down by the professional 
arbitrators who don't live in the Washington area, which 
Metro officials feel are responsible for the cost of living 
clause that yearly costs Washington area taxpayers millions 
of dollars.

While it is one of those battles that rarely excites pub­
lic interest, the stakes are high. In 1980, every man, 

woman and child in the Washington area paid $4 toward the 
$12.3 million in cost-of-living increases granted Metro's
5,000 union employees.

Many arbitration statues stipulate that the arbitrator must consider

the government's ability to pay in forming his decision, but this may provide

little protection from overly costly awards. John Baker, former Assistant

City Manager of Oakland, California, who has described that city's experience

with arbitration as "disastrous," made this observation in a speech reported

in the October 23, 1981 Government Union Critique:

Although Oakland's arbitration ordinance states that the 

city's ability to pay is a factor the arbitrator must 
consider when in reaching a decision, Baker felt that it 
was rarely an important consideration. He personally 
queried arbitrators about three of Oakland 's cases as 
to the importance of the ability to pay in their decision­
making. In only one case did the arbitrator indicate he 
had included it in his considerations. In one case, the 
arbitrator replied it had occurred to him as an "after­
thought," and he hadn't given it much weight. The other 
arbitrator replied that ability to pay did not matter, 
because the city could take the money from other programs.
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Support tor interest arbitration, though, has continued to grow among 

unions active in the public sector. Originally advocated for public safety 

employees who were denied the ability to strike, arbitration is now sought 

for all types of public employees. This advocacy reflects the changing 

nature of public sector labor relations. From a tactical perspective, the 

strike weapon is not as effective as it once was, particularly for employee 

groups providing non-critical services. As public sector management has be­

come more experienced in labor relations, they have become better able to 

weather a strike. Some actually realize budgetary savings as a result of not 

having to meet payroll during a work stoppage.

In addition, participants in illegal strikes are frequently fined and 

occasionally dismissed from their jobs. Penalties are also assessed against 

unions that lead illegal strikes. President Reagan's response to the air 

traffic controllers' strike is graphic illustration of this, and many unions 

fear other public officials may emulate the President's action.

From the union's point of view, the potential for relief from the legis­

lative branch is not bright. Attempts to legalize strikes have not been well 

received in state legislatures, and opinion polls point to a growing dissatis­

faction with strikes against government. The President, for example, has 

received high marks for his handling of the PATCO strike.

These realities have not been lost on union officials. Robert Chanin, former 

General Counsel of the National Education Association, addressed this point at 

a January 15, 1981, conference on public sector labor relations jointly sponsored

by the Labor Management Relations Service of the U.S. Conference of Mayors and the

American Arbitration Association. Chanin said:

During the 1960's teacher strikes were something new. They 
got lots of attention and had an effect. But now the novelty 
has worn off, and school boards have learned they can take a 
teacher strike. After all, people generally recognize that 
teacher strikes do not pose an immediate threat to the health 
and safety of the community.

The courts are turning tough. The fines are getting big. But 
more than money, teachers have begun to see the insides of jail 
cells. . . .

So there's an increasing recognition on the part of the (National
Education) Association that strikes are not the answer. The
Association is looking at alternatives to strikes, and binding 

interest arbitration is one of them.
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In addition, many public sector unions have come to view the arbitration 

process as a "no lose" situation. The arbitrator's tendency is to issue an 

award that falls between the final positions of -oth parties. After negotiat­

ing the maximum concession from management, the union can declare an impasse 

and invoke binding arbitration with the certain knowledge that the arbitration 

award will not be any less than what has already been negotiated.

Some may view this debate as merely part of the normal, on-going struggle 

between labor and management. On surface examination, compulsory binding interest 

arbitration does seem to embody the proverbial "Wisdom of Solomon." What could 

be more reasonable than having an impartial third party settle a labor relations 

dispute, particularly if it will prevent an undesirable strike? However, this 

rather simplistic view fails to take into account the long-range effect of 

arbitration on both the bargaining process and the special relationship that 

exists between a government and its citizens in a democratic society.

D ISTO R T IO N  O F  TH E  BARG A IN IN G  PROCESS

There is a growing body of evidence to indicate that the availability of 

compulsory binding arbitration as an impasse resolution procedure results in a 

distortion of the collective bargaining process. Instead of negotiating to 

agreement, the union, seeing minimal risk in arbitration, is more likely to 

declare an impasse and allow the arbitrator to make the decision. A two and 

one-half year study funded by the New York State Public Employee Relations Board 

and the National Science Foundation and conducted by Cornell University found 

"a 16 percent increase in the probability of an impasse occurring in negotiations" 

when compulsory arbitration was available.

The April 1978 issue of the U.S. Conference of Mayors Labor Management 

Relations Service (LMRS) Newsletter reported:

The new Wisconsin law amendments giving city and school employees 
the right to interest arbitration in impasses results in 44 
petitions filed in the first 44 days of the new provisions,

Morris Slavney, Chairman of the Wisconsin Employment Relations 
Commission, disclosed.
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Wisconsin school board officials complained that union leaders 

believe arbitrators will tend to be more sympathetic to public 
workers than taxpayers in awarding settlements.

Eugene F. Berrodin, Assistant Director of the Michigan Municipal League, 

in a paper entitled, "What's Wrong With Compulsory Arbitration?" stated similar 

concerns. He wrote:

In entering arbitration, most of the risk is assumed by the 
employer, who is subject to a costly award. It is rare to the 
point of non-existence, for the union to risk any decrease 
in current wages, salaries or working conditions. Therefore, 

experience to date indicates that many unions consider 
arbitration to be a non-risk or low-risk venture. Employers 
may urgently seek to arrive at a settlement in order to 
minimize their risk in arbitration. This combination of 
forces under Michigan labor law leads to the conclusion that 
there has been an inflationary bias in compulsory arbitration

which has led some employers to grant wage increases and
benefits in excess of what would have been granted in the 
absence of compulsory arbitration.

Mayor Don Johnston of Coeur d'Alene, Idaho, writing in the November 1977

issue of Idaho City Magazine, noted the tendency of arbitrators to more frequently

accept the union's position. Mayor Johnston wrote:

Public employee unions and associations have nothing to lose 
and, frequently, a great deal to gain by holding out for 
binding arbitration. In Massachusetts, as of March 28,
1977, arbitrator's awards have favored union's proposals 28
times as opposed to favoring management's proposals only 13
times. On three occasions both parties submitted indentical 
last best offers.

Philadelphia's experience with Act 111, Pennsylvania's statute mandating 

arbitration of police and firefighter impasses, graphically illustrates the 

chilling effect of arbitration. Writing in the December 1980 LMRS Newsletter, 

Ellis M. Saull, Assistant City Solicitor, and William Grab, Personnel Technician

for the City of Philadelphia, describe what now passes for collective bargaining

in the City of Brotherly Love.

From 1956 to 1968, collective bargaining was informal. In 
June of 1968, Pennsylvania Act No. Ill was enacted by the 
State Legislature, providing for binding compulsory 
arbitration for interest disputes involving police and fire 
employees of the Commonwealth and its political subdivisions. . . .

Beginning with fiscal year 1971 (7/1/70 to 6/30/71), to present, 
every police and fire contract has been determined through bind­

ing arbitration under Act 111 . . .  .

7



There have been no police or firefighter strikes since the 
inception of arbitration. However, since Act 111 went into 
effect, the negotiating process has been chilled to the 
extent that, in most years there have been five or less 
negotiating sessions prior to reaching of impasse and the 
invocation of arbitration, with little serious movement from 
the parties' initial positions. In all of these cases, the 
impasse has been declared and arbitration requested by the Unions.

During the 19S0 negotiations, for the first time (since 1969) a 
tentative negotiated agreement was reached with one of the 
employee representation organizations. Local 22's executive 
board and the City reached an agreement for a four year pact 
in February 1980. However, the rank and file membership, hoping 
to do better in arbitration, overwhelmingly rejected the pact.

The arbitration process also entails certain administrative costs. The 

California Department of Finance, in January of 1976, prepared an estimate of 

the costs of extending compulsory binding arbitration to disputes involving fire 

and public safety employees. The study estimated there would be 300 negotiations 

per year. Based on research done by James L. Stern and others in Final Offer 

Arbitration, it was calculated that 30 percent of all negotiations would go to 

arbitration. It was further calculated that, on average, an arbitration process 

would cost the government involved an amount in excess of $12,000. This meant 

California taxpayers would be paying some $1,089,000 per year in arbitration costs. 

In his earlier cited speech, John Baker noted that it cost the city of Oakland 

from $25,000 to $90,000 to prepare for a single arbitration case.

DEM OCRATIC  PROCESS THW ARTED

More important than these fiscal and administrative costs associated with 

the use of compulsory binding arbitration are the political costs involved in 

its use. Dr. Sylvester Petro in his March 1974 Wake Forest Law Review article 

"Sovereignty and Compulsory Public Sector Bargaining" wrote: "Compulsory

arbitration of public sector bargaining impasses is, if possible, even more 

destructive of governmental -- and -- popular sovereignty than are public sector 

bargaining and strikes."

Harry H. Wellington and Ralph K. Winter, Jr. in their 1971 Brookings 

Institution study The Unions and the Cities, noted that strikes by public sector
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unions may be so effective a weapon as to "distort 'the normal American political 

process.1" This is one of the considerations that spawned the search for an 

alternative to strikes. However, it must be recognized that the alternative, 

binding arbitration, also possesses the power to distort the political process.

Compulsory public sector collective bargaining diminishes citizen control 

of government by requiring elected officials to share what had been unilateral 

decision-making authority with unions. Compulsory binding arbitration completely 

destroys the concept of citizen control by turning over absolute decision-making 

power to third parties who are in no way accountable to the citizens of any 

governmental unit.

In "Final-Offer Arbitration and Teacher Contract Bargaining" published in 

The Journal of Collective Negotiations in the Public Sector, Vol 7, No. 4, Dr. 

Richard A. King wrote:

The costs of teacher bargaining include not only potential 
fiscal losses by both parties and the disruption of a necessary 
service to the public, but also the potential destruction of 
local fiscal control . . . .

By establishing a procedure for deciding one offer or another 
by a private, non-elected board, legislators are in effect 
delegating governmental decision-making power in a manner 
that might be unconstitutional. By mandating school boards 
to accept a binding award that must then be funded by the
public, legislators may be instituting a form of taxation
without representation.

This very concern has been echoed by public officials and labor relations 

experts of varying philosophies and approaches to public sector bargaining 

problems. Paul R. Soglin, former Mayor Madison, Wisconsin, wrote in an 

article in the November 1977 LMRS Newsletter: "By requiring compulsory, final,

and binding arbitration, the responsibility of administering government is taken 

away from elected officials." It follows that, if decision-making power is

taken from elected officials, it is taken from the citizens.

Former Massachusetts Governor Michael S. Dukakis, in a statement vetoing 

reenactment of compulsory binding arbitration for public safety employees in his 

state, wrote:

9



By imposing binding arbitration on all communities - no matter 
how willing and able the given city or town has been to 
negotiate in good faith with its employees - the law has made 
normal collective bargaining irrelevant. It has taken the 
responsibility of determining the financial future of the city 
or town, at least insofar as + he cost of public safety services 
affect that financial future, from the local elected officials 
and given that responsibility to an unelected arbitrator who
may not even live in the community. I do not believe that this
broad delegation of local fiscal powers is consistent with any 
reasonable notion of home rule . . . .

Perhaps the most damning indictment of the process comes from an arbitrator. 

In a 1972 Columbia Law Review article entitled, "Binding Arbitration of Contract 

Terms: A New Approach to the Resolution of Disputes in the Dublic Sector," Joan

McAvoy quotes a member of a three-man arbitration panel which resolved a dispute

between, the City of Marquette, Wisconsin, and its police union. This some­

what disenchanted arbitrator stated:

. . . Who elected the arbitration panel of which I am a part?
To whom is this panel responsible or responsive? What pressure 
can the citizens of the City of Marquette bring to bear on the 
panel? How do they express their satisfaction or dissatisfaction 
with the panel's decision?

. . . With no reflection on their integrity intended, it is a 
simple fact that the two panel members who endorse the majority 
decision are not citizens of the City of Marquette nor even of 
Marquette County. And yet their decision, which has very far 
reaching implications, and will ultimately, no doubt, result 
in increased taxes for the people of the City of Marquette, is 
final and binding upon those people, their government and its 
employees.

VIOLATION OF  ONE-M AN , ONE-VOTE

In addition to the previously stated concerns, it is also charged that 

arbitration suffers a constitutional flaw.

Compulsory arbitration statutes have been attacked as violat­
ing the Equal Protection Clause of the Fourteenth Amendment, 
via the one-man, one-vote principles enumerated by the United 
States Supreme Court in Gray v. Sanders, 372 U.S. 368 (1963) 
and Reynolds v. Sims, 377 U.S. 533 (1964). The argument is 
that the selection of an arbitrator by each party, and appointment 

of a third arbitrator by the first two, not only deprives citizens 
of an equal voice in selecting the panel, but removes from the 
putxi. e tfieir right to equal representation in the decision-making 
process as well.
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The one-man, one-vote argument has been generally rejected on 
the theory that an arbitration panel's responsibilities are 
not purely legislative in character. City of Amsterdam v.
Helsby, supra. Using the argument discussed above that 
arbitration panels can only affect spending, and not actually 
determine costs, courts have generally regarded arbitration 
panels as non-legislative in nature and, therefore, isolated 
from the one-man, one-vote principles.

(Helsby, Wayne L., "The Constitutionality of Legislatively
Mandated Binding Interest Arbitration: A Guide for the
Practitioner," The Review, Spring 1980, Center for Employment 
Relations and Law, College of Law, Florida State University, 
Tallahassee.)

The question, then, is whether arbitrators perform a legislative function 

and whether their decisions affect policy matters. Although the courts in 

previous cases have not accepted this contention, there is growing evidence that 

arbitrators do wander into legislative areas and do shape public policy.

The February 23, 1981, Government Employee Relations Report (GERR) includes 

an account of a recent Ohio case relating to arbitration. Judge Daniel B. 

Quillian of the Summit County Court of Common Pleas in Local 330, Akron Fire­

fighters Association v. City of Akron overturned an arbitration 3ward. GERR

reports his reasons for doing so:

The power to fix the compensation of municipal employees is 
"one of the basic functions of municipal government," he finds.
"It is not a mere incident of government but goes to the heart 
of the purpose of municipal government, that is to provide 
services to its citizens," the court finds.

Whether firefighters should work eight-hour shifts and 40 hours 
per week or 24 hour shifts and a 52 hour week is a "subject about 

which there can be honest debate." Judge Quillian finds changing 
the fire fighters' schedules is a " fundamental change in city 
policy which should not and cannot be Lrought about by the un- 
reviewable decision of a single arbitrator purporting to con­
strue an ambiguous clause in an agreement.' (emphasis added)

Robert Chanin, former General Counsel of the National Education Association, 

has acknowledged the link between public sector collective bargaining and strikes 

and public policy matters. In an interview published in the February 28, 1981, 

Political Action Report, Chanin said, "the purpose of many strikes is not to
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pressure governments into running higher debts, but rather to determine the 

priority of allocations - how available funds should be spent." If bargaining 

and strikes influence policy matters, then an arbitrator whose function is to 

resolve bargaining disputes and prevent strikes must surely deal with and issue 

binding decisions on policy matters.

In a February 1978 Labor Law Journal article entitled "Interest Arbitration 

in Public Employment: An Arbitrator Views the Process" Tim Bornstein, a

practicing arbitrator, provided a clear and concise statement of the critique 

of binding arbitration.

Elected officials and political scientists warn that interest 
arbitration is inconsistent with the fundamental tenents of 

self-government. They perceive the interest arbitrator as 
one who has not been elected by the citizenry and is not 
accountable to them, who has not been appointed by the governor, 
and is not accountable to him, who is probably not a citizen 
of the community over whose fiscal fortunes he presides, and 
who may not even be a citizen of the same state; yet this 
stranger has the authority to fix wages, hours, working 
conditions for the community's employees and indirectly 
influence its tax rates and allocation of its resources.

Bornstein's comments include a remai'kably candid recognition of the fact 

that this criticism has merit.

An interest arbitrator is no longer basically a judge, 
instead, his role is legislative. While it is sometimes 
thinly veiled in judicial guise, compulsory interest 
arbitration involves policy choices, a legislative function 
which requires the arbitrator to fashion a wage and benefit 
package for the parties based on his judgement of what is 
fair, reasonable and appropriate. (Emphasis added)

There is another force at work which increases ...o likelihood of an 

arbitrator exercising authority over policy matters - that is, performing a 

legislative function. As a bargaining relationship evolves, matters of policy 

are more likely to be decided at the bargaining table. A February 1979 Rand 

Corporation study, Organized Teachers in American Schools, noted this phenomenon.

The phase one analysis indicated that collective bargaining 

gains by teachers follow a distinct pattern. Teacher 
organizations first bargain over and obtain increases in 
salary and fringe benefits; they then move on to woi'king
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conditions and job security and only lastly, to issues 
of educational policy. Although noncompensation gains 
have not been universal, teachers have significantly im­
proved their working conditions and increased their in­
fluence over school and classroom operations. Regulation 
of class sice may be one of the most dramatic gains, but 
negotiated provisions covering assignment and transfer 
policy are another important collective bargaining 

achievement. At the same time, organized teachers now 
play a major role in the decisions about the length and 
composition of the school day, how teachers are evaluated, 
and how supplementary personnel are used in the schools.

(Emphasis added)

If these policy issues are brought to the bargaining table and cannot be 

resolved there, they will be placed in the hands of an arbitrator for resolution. 

There now arises a situation in which an unelected, outside third party is 

rendering binding decisions on staffing requirements, class size, or any number 

of policy matters directly and significantly affecting the operations of a public 

enterprise.

Furthermore, to assert that arbitration has no policy implications, it is 

necessary to assume that an arbitration award affects only that group of employees 

and that bargaining unit at which it is directed and not any other program in 

the wide range of governmentally provided services and benefits. This view is, 

at best, naive. The public sector negotiation and arbitration processes do not 

occur in a vacuum. An arbitrator's decision on the wage and benefit package 

for one group of employees can have an immediate effect on other departments 

and other services, possibly forcing a reduction in the level of service or an 

alteration in their method or quality of delivery.

LEGAL CH A LLEN G ES
The constitutionality of compulsory binding arbitration provisions have 

been challenged before state supreme courts fourteen times. In ten cases, the 

challenges were denied. Pennsylvania's police and fire arbitration statute was 

upheld because the state constitution had been amended to specifically provide 

for such provisions. In Michigan, only four of the seven Supreme Court Justices 

heard the challenge to that state's arbitration law. The Justices split two-two, 

and therefore, a lower court decision upholding the statute was allowed to 

stand. Connecticut's arbitration law was declared unconstitutional by the
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Hartford County Superior Court, but the Supreme Court reversed the decision.

The Connecticut Supreme Court did not address the constitutional questions 

raised in the lower court opinion, but reversed on the grounds that the 

plaintiffs, eight municipalities and an individual taxpayer, lacked standing.

The supreme courts of four states - South Dakota (1975), California (1976), 

Colorado (1976), and Utah (1977) - have held compulsory binding interest 

arbitration tc be unconstitutional. In all of these cases, the courts nave 

handed down remarkably similar decisions, finding arbitration to be an un­

constitutional delegation of authority to an unaccountable third party.

The Colorado Supreme Court stated:

The trial court ruled that the amendment provisions con­
cerning compulsory binding arbitration constitute an un­
lawful delegation of legislative power. This is an issue 
of first impression in Colorado. We are persuaded that 
this view is correct. . . .  A contrary holding in our view, 

would seriously conflict with basic tenets of representative 
government. Fundamental among these tenets is the precept 
that officials engaged in governmental decision-making 
(e.g., setting budgets, salaries and other terms and 
conditions of public employment) must be accountable to 
the citizens they represent. Binding arbitration removes 
these decisions from the aegis of elected representatives, 
placing them in the hands of an outside person who has no 

accountability to the public. (Greeley Police Union and 
Donald O'Leary v. City Council of Greeley, et al; Colorado 
Supreme Court, Case No. 26992, Aug. 23, 1976)

In the previously mentioned Connecticut case, Judge Joseph H. Goldberg 

of the Hartford County Superior Court wrote:

The Court concludes that the Act's compulsory arbitration 
provisions, which delegate legislative power affecting 
municipal affairs to a politically unaccountable body without 
appropriate safeguards against arbitrariness, are so unreason­
able and capricious as to violate the due process clauses of 
both the Connecticut and United States Constitutions. (Town of 
Berlin, et al v. Frank Santaguida, et al; Hartford County 
Superior Court, June 26, 1978)

SUMMARY

In summary, one of the most succinct enumerations of the deficiencies of 

compulsory binding arbitration was authored by Sam Zagoria, well-known labor
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relations expert, supporter of collective bargaining in the public sector, and 

former director of the U.S. Conference of Mayors' Labor Management Relations 

Service. In the April 1977 LMRS Newsletter, Zagoria listed the problems 

associated with the use of arbitration:

(1) It discourages honest, good-faith collective bargaining.
As long as this extra step is available, there is a 
possibility that a party will hold back on the compromise- 
making accommodations on which effective bargaining relies. . .

(2) It places far-reaching power in the hands of a person, 
not elected, not accountable to elected officials and 
not necessarily a resident of the community or even the 
state involved. He is unlikely to be trained or experienced 
in municipal finances or administration. Yet his decision 
constitutes, nonetheless, a mandate on the community 
leadership, which can force substantial changes in 
taxation, public policy priorities and the ability to 

manage the work force . . .

(5) The arbitrator is an ad hoc appointee with no continuing 
responsibility to make an award that is workable as well 
as just. There is no year-round accountability, contrary 
to the principles of representative government and sound 
public administration . . .

(4) It is probably impossible to make an award for one group 
of workers without affecting other groups of municipal 
workers, yet an arbitrator has neither the authority nor 
responsibility to examine their situation. The 'ripple' 
affect of his decision could have a tidal wave effect on 
the city administration.

(5) Contracts are not negotiated in isolation from past or 
future arrangements. It is difficult to make an award 

for one contract without dealing with how it fits 
generally into long-term labor relations, into future 
city plans, some of which are not yet formulated or 

expressed . . .

(6) The process is unbalanced since it makes a no-risk or 
low-risk step available to a union or employee organization. 
Rarely will an arbitrator even consider awarding a union 

less than what management has already offered.

(7) Arbitrators . . . tend .o provide something for each side 
in their award regardless sometimes of the actual merits 
involved. Some cynics suggest this may be part of an 
arbitrator's job-preservation program . . .
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(S) Arbitration is an expensive add-on to the bargaining
process. There are the steadily rising fees of arbitrators 
and now a growing use of economic consultants to prepare 
a case and accompanying exhibits, and as one side goes down 

this path, the other almost has to follow in self-defense.

(9) It is a time-consuming process. . . . The Massachusetts
League of Cities and Towns found the average length of time 
consumed in the arbitration phase alone was more than a 
full year.

(10) There are serious questions of constitutionality . . . .

R IGHTS OR GR IEVANCE ARBITRATION

Rights or grievance arbitration, as was noted earlier, is a process for 

resolving disputes over the interpretation, meaning or application of an exist­

ing collective bargaining contract. The typical grievance procedure involves 

several progressive steps through an agency's hierarchy. The final or terminal 

step would be binding arbitration. As is the case with interest arbitration, 

a third party neutral -- grievance arbitration usually employes a single arbitrator 

renders a decision that is binding on both parties.

It is the grieving party, the union, which controls the decision to pursue 

a grievance through the various steps, including the decision to submit to 

arbitration. As with interest arbitration, it is the union rather than the 

employer which will invoke arbitration.

There are two ways by which arbitration is provided as the terminal step of 

a grievance procedure -- by statute or as part of the negotiated grievance pro­

cedure found in the contract. Many public sector collective bargaining statutes 

mandate arbitration of grievances.

EARLY C O N C ER N  U N H E E D E D

As the private sector bargaining model was put to use in the public sector, 

grievance arbitration was generally accepted as part of the process. Gerald M.

Pops, in his book Emergence of the Public Sector Arbitrator, has noted that this 

transfer was accomplished with little questioning:
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The process of transferring their function from the private 
to the public sector has, on the whole, been undertaken with 
little forethought as to the difference between private and 
public employment. In fact, the transition has occurred almost 
automatically as the institution of collective bargaining has 
taken root in public employment. There has been an implicit 

assumption that, although the institution of collective bar­
gaining and the employment relationship have a somewhat dif­
ferent character in the two environments, the grievance arbi­

tration process -- and the arbitrator -- would and should 
perform the same function in the same way.

There were some who raised questions relatively early in the development of 

collective bargaining in the public sector. Pops quotes arbitrator Peter Seitz, 

speaking before a 1967 seminar:

Arbitration, I am persuaded, is a more sensitive plant than 

is generally appreciated. Its utility as an institution can 
easily be impaired or even destroyed by freighting it with 
missions it is ill-equipped to discharge; by making it an 
instrument of national, state or local public policy; or by 
diluting its special private and voluntary character. Yet 
there are many well-intentioned persons who believe that if 

arbitration worked well in adjudicating private grievances, 
it should be a nostrum and cureall for a variety of other 
diseases. This gives me serious concern.

In their 1971 Brookings Institution study The Unions and the Cities, Well­

ington and li/inter expressed concern over the importation of grievance arbitration 

to the public sector:

One of private management's major complaints about grievance 
arbitration is that, because it tends to accommodate interests 
as well as adjudicate rights, unions frequently gain what they 
have not been able to win at the bargaining table....

How frequently arbitrators in fact do what employers say they 
often do is difficult to judge. But it does happen, because 
unions press for it and because grievance arbitration involves, 
to some extent at least, the accommodation of interests as well 

as the adjudication of rights. Nor, in the private sector, is 
there much check on the arbitrator. The scope of judicial review 

has been sharply limited by the Supreme Court.

Whatever one's judgement on the wisdom or unwisdom of accomoda­
tion in private sector grievance arbitration, it is dangerous 
business in the public sector. Because the scope of bargaining 
has vast social implications in public employment, arbitrators 
should not be allowed to extend the area of union control through 
the settlement of grievances.

Yet these warnings went unheeded by legislators and public officials or were 

deftly parried by the unions that sought the extension of grievance arbitration
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to the public sector. The defense of the process was a simple and, initially, 

a convincing one: the arbitrator does not create the terms of a contract but 

merely interprets language previously agreed to by the parties:

IM PL ICAT IONS FO R  POLICY D ETER M IN A T IO N

As the collective bargaining process has evolved in the public sector, it 

has become apparent that the grievance process involves matters of public policy. 

For one thing, the collective bargaining agreement is a statement of public 

policy having the force of law. This is a point the unions concede. In fact, 

they have used this argument when seeking judicial enforcement of contract terms.

The previously cited Rand Corporation study of collective bargaining by 

teachers pointed out that, as the process develops, the scope of bargaining -- 

those items which are included as part of the contract —  broadens to include 

more and more matters of public policy. It can safely be assumed that this same 

evolutionary pattern would occur in other areas of public employment. As con­

tract language expands in this fashion, arbitrators will increasingly be put in 

the position of rendering decisions on issues of public policy.

Defenders of grievance arbitration, however, will argue that the arbitrator's 

role remains interpretative rather than formulative. If there is a problem here, 

it is with the scope of bargaining not the grievance procedure. The arbitrator 

is still only interpreting contract language not making policy.

But as the grievance arbitration process is examined further, this defense 

begins to lose credibility. For one thing, Wellington and Winter's concern 

about the grievance arbitrator's tendency "to accommodate interests" appears 

to have been well-founded. Many public officials feel the unions seek, often 

successfully, to use grievance arbitration as an extension of the negotiating 

process. One school board official with long experience in public sector labor 

relations has observed, "Unions have probably gained more through grievance 

arbitration than they have at the bargaining table."

At the bargaining table, unions seek to expand the number and types of 

items that are grievable and, hence subject to arbitration. A reason for doing 

this, it may be argued (as did Wellington and Winter), is to create a situation 

"through which the union extends its area of conti'ol over issues that belong to 

the political process."
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TO IN TER PR ET  IS  TO FORM ULATE
A bargaining demand that surfaced recently in Oregon provides illustration. 

A teacher union sought contract language that would have made alleged violations

of school board policy subject to grievance arbitration. Fortunately, the

Oregon Employment Relations Board refused to require negotiations on the demand. 

In rejecting the union position the Board pointed to the policy implications.

The majority opinion stated:

We emphasize that a proposal's effect in restricting education­
al polIcy is not significantly changed by whether the proposal
would require the two parties to bargain those policy matters 
or whether it would require the policy maker to submit its 
decisions to the scrutiny of a third party after they are made.
In either case, the effect is to restrict the policy making 
role which the employer was elected to fulfill...

Could such a third party "review" affect the substance of these 

permissive matters? We believe it not only possible, but prob­
able. An arbitrator cannot "rule" on an alleged policy/rule 
violation without first deciding what the particular policy or 
rule does, or does not require fi-e., without determining the 
substance or content of the language at issue). In so deciding, 
the arbitrator gives a policy its meaning -- a meaning which 
might well be at variance with the district's own interpretation.

At the crux of this issue is an inescapable point of procedural reality: 

the act of interpreting a law or contract language has the ultimate effect of 

formulating that law or language. Myron Lieberman, in Public Sector Bargaining, 

makes this point:

In a general way, policymaking in grievance arbitration is 
analagous to judicial legislation. Judges frequently have 
to interpret and apply legislation. When this happens, the 
judges are in effect acting as lawmakers. The argument over 
whether they are merely interpreting the law or formulating 
the law is largely a semantic issue... The fact is, however, 
that the power to interpret the law is also the power to formu­
late the law.

By the same token, the power to issue binding interpretations 
of collective agreements is also the power to formulate such 
agreements... And since such agreements constitute public 
policy for their duration, the power to make binding inter­
pretations of them is a de facto power to make public per­
sonnel policy. A crucial difference, however, is that 
arbitrators instead of judges are making the policy.
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Placing this kind of decision making power in the hands of an individual 

with no political accountability does violence to the concept of democratically 

constituted representative government.

C O N CLU S IO N

In summary, the overwhelming weight of evidence holds binding arbitration, 

both interest and grievance, to be an unsatisfactory method of resolving labor 

disputes in the public sector. The process is inordinately expensive to 

governments both in terms of eventual settlements and administrative costs. 

Arbitration contains a built-in-bias toward the union position.

Most importantly, compulsory binding arbitration does violence to the 

concept of representative government. Turning over decision making authority 

to an outside third party accountable to no one, deprives citizens of their 

right to a voice in the running of their government. In a democratic society, 

this is intolerable.
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APPENDIX I

The following nineteen state have compulsory binding arbitration legislation:

1. ALASKA - compulsory for police, fire, correctional and hospital unions which 
are denied the right to strike. Unions granted limited strike rights are 

also subject to compulsory arbitration when those strikes are enjoined.

2. CONNECTICUT - compulsory for municipal and teacher unions. For municipal 

unions a three-member panel engages in issue-by- issue final offer arbitra­
tion 90 days after expiration of current agreement. For education unions, 
a three-member panel selects between last best offers of both sides 20 days 
before school budgets are due at local boards of finance.

3. HAWAII - disputes involving firefighters are submitted to compulsory arbitra­
tion if differences persist 15 days following declaration of an impasse. A 
three-member panel selected in the traditional manner shall render a binding 

decision on a total package final offer basis.

4. IOWA - binding arbitration for all public unions at the request of either party 
if an impasse persists following fact-finding. The parties may use a single 
arbitrator or a three-member panel. The arbitrator or panel may choose on an 
issue-by-issue basis from among the final offers of each party or the fact­

finder's recommendation.

5. MAINE - statutes in Maine cover state unions, municipal unions (including 
teachers) and University of Maine employees. They provide for arbitration 
of unresolved issues remaining after mediation and fact-finding. If both 
parties can agree, a single arbitrator may be used. Otherwise, a three- 
member panel picked in the traditional manner will resolve the dispute.

The award is advisory on economic matters and binding on all others.

6. MICHIGAN - binding arbitration covers police, firefighters, state police and 
certain emergency medical personnel unions. Impasses not resolved by media­
tion or fact-finding within 30 days are submitted to a three-man arbitration 
panel. A decision is rendered on an issue-by-issue final offer basis.

7. MINNESOTA - arbitration for all public unions. Upon declaration of an impasse, 
parties submit final offers of unresolved items to a single arbitrator if 
they so choose or to a three-member panel. To select a panel, the parties 
alternately strike names from a list of seven arbitrators until three remain. 
Teacher unions are granted a choice between striking or arbitration. The 
remaining public unions are permitted to strike only if the employer refuses
to submit unresolved items to arbitration or refuses to abide by an arbitra­
tion award.

8. MONTANA - legislation in 1979 applicable to firefighters and some state em­
ployee unions. Either party may request last best offer, issue-by-issue 
arbitration.

9. NEBRASKA - all public employee unions covered with a unique impasse resolu­
tion device. A Cou "t of Industrial Relations considers all disputes and 
issues a binding decision. The court is a permanent body whose members are 
employed by the state.

10. NEVADA - covers local government employee unions, including teachers and state 
nurses unions, and provides that the parties may agree in advance to make all 
or parts of a fact-finder1s report binding.
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11. NEW JERSEY - police and firefighters unions are covered by compulsory arbi­
tration. The parties have a choice on the form of arbitration to be used, 
either a single arbitrator or a panel. Arbitration can be conventional or 
final offer, and final offer may be issue-by-issue or total package.

12. NEW YORK - police and firefighters unions are covered by compulsory arbitra­
tion with a conventional, three member panel. These provisions are renewable 
on a two year basis. The present extension expires July 1, 1983.

13. OREGON - compulsory arbitration for police, firefighters, and prison guard 
unions who are legally prohibited from striking. The parties may choose a 
single arbitrator or a panel of three selected by striking names from a list

of seven. Arbitration is conventional. In cases where otherwise legal strikes 
are enjoined, remaining unresolved issues must be submitted to arbitration.

14. PENNSYLVANIA - compulsory arbitration for police, firefighters, guards at 
prisons and mental hospitals and court employees. Each party selects one 
member of the three-man panel, and these two select the chairman. Arbitra­
tion is conventional and is invoked at the request of either party or if no 

agreement is reached after 30 days of negotiations.

15. RHODE ISLAND - several statutes provide for arbitration for all public unions.
In the case of police and firefighters, all issues unresolved after 30 days 

of negotiations are submitted to a three-member panel for conventional arbi­
tration. Arbitration is instituted for others if mediation fails to settle 
all impasses. For state employee unions this is compulsory. For municipal 
employees and teachers unions it is instituted at the request of either party.

16. VERMONT - compulsory arbitration for municipal employee, police, and fire­
fighter unions on a local option basis. Municipalities may opt by a refer­
endum vote to provide the binding procedures. Arbitration is instituted if 
an impasse persists 20 days following a fact-finder's report. The three- 

member panel engages in conventional arbitration.

17. WASHINGTON - compulsory for uniformed personnel if an impasse persists 45 days 
after mediation and fact-finding commences. A three-member panel engages in 

conventional arbitration.

18. WISCONSIN-compulsory binding arbitration for municipal unions. At the request 

of either party, disputes involving police and firefighters unions are submitted 
to compulsory binding arbitration. A single arbitrator is selected by each 
party alternately striking names from a list of five. Unless conventional 
arbitration is specified by the parties, the decision will be rendered on a 
total package final offer basis. Compulsory binding arbitration for municipal 
employees created by 1979 legislation allowing parties to agree to binding 
arbitration or strike option. A single arbitrator, selected as above, decides 

between final offers. The statute will expire July 1, 1987.
19. WYOMING-the firefighter bargaining statute provides for compulsory arbitration 

if no agreement is reached within 30 days. Arbitration is by a three-member 
panel.
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APPENDIX II
Compulsory arbitration statutes were overturned by the supreme courts of the 

following states:

CALIFQRNIA-BoAAt/ E a g le t / ,  c t  a l .  v . C i t i j  o i  Manhattan B e a c h , et a l . ;  Supreme 
Court of California, Case No. L.A. 30525, September 16, 1976.

COLORACO-Gfteelct/ P o l i c e  U n io n  and V o n a ld  O' L e a r t j u. C t t y  C o u n c i l ,  o i  G r e c le t j ,  
et a l . ; Colorado Supreme Court, Case No. 26922, August 23, 1976--and later in 
C-i t i j  o i  Au r o r a  v .  A u r o r a  F t r e i i g  l i t e r * 1 P r o t e c t i v e  A * * o c i a t i o n ,  c t  a l . ;  Colorado 
Supreme Court, Case No. 27227, August 2, 1977.

SOUTH DAKOTA-C i t y  oi Sioux F a i t * v .  S i o u x  F a l l *  F i r e  i i g f  i t e r *  L o c a l  S I 4 ,  F r a t e r n a l  
O r d e r  o i  P o t i c c ,  L o d g e  N o . 1 , c t  a l . ;  South Dakota Supreme Court, Case Nos. 11406, 
11411, and 11424, October 9, 1975.

UTAH-Sett L a k e  C i t y ,  c t  a l .  v .  I n t e r n a t i o n a l  A * * o c i a t l o n  o i  F . l r c i i g h t c r *  L o c a l*  
1 6 4 5 , 593, a n d  2 0 6 4 ; Utah Supreme Court, Case No. 14689, April 25, 1977,
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Uhlman: Rather a Strike Than...
BY MARIBETH MORRIS 

F-I Labor Writer
M ayo r W es Uh lm an 

said yeste rday  h e ’d 
ra th e r go through a 
s trik e  by pub lic em ­
p loyes than wind up 
with a binding ag ree ­
m ent m ade by an " i r r e ­
sponsib le”  a rb it ra to r 
whose decision could 
bankrupt the city.

U h lm an , s p e a k i n g  
here a t a fo rum  discus­
sion on the rig h t o f pub­
lic  em ployes to s trike , 
emphasized he w asn ’t 
supporting w o r k e r s '  
w alkouts by any m eans.

" I f  the ru le s  a re  
right, binding a rb itra tion  
is the an sw e r,”  the 
m ayo r said, "b u t on ly  in 
cases where the pub lic ’ s 
health and sa fe ty  is at 
s tak e .”

U h lm an  cited a case 
invo lv ing  a C a lifo rn ia  
c ity which tried to re ­
duce the fire fig h te rs ’ 
fo rce  by 36. An a rb it ra ­
to r  not on ly  cut the 
w ork week but added 66 
additional m en.

"T h is  cost the c ity  S3 
m illion  m ore a y e a r and 
o ilie r serv ices had to be 
cut back because o f this 
irresponsib le  decision .”

U h lm an  re fe rre d  often 
to the 100-day City L ight 
strike  this w in ter a fte r 
which, he said , neither 
side cam e out the 
" c le a r  and to ta l w in­
n e r ."

The m ayor term ed

prohib ition o f pub lic em ­
ploye s trik e s  as "n o t 
reasonab le , p a te rn a lis tic  
and u n fa ir ."

At the sam e  tim e, 
however. U h lm an  said 
cities cannot a ffo rd  to 
give in to "ou trageou s  
dem ands."

“ New Y o rk  C ity  found 
that the chaos o f a 
strike was noth ing com ­
pared to the chaos o f a 
pending b an k ru p tcy ,”  
Uhlm an said .

A gen tlem en ’ s debate 
on public e m p l o y e  
strikes preceded Uh l- 
man's p re sen ta tion  a t 
the fo rum , co-sponsored 
by the A m e ric a n  A rb i­
tration A ssoc ia tion  and 
the Seattle -K ing  County 
Municipal L eague .

George M asten , execu­
tive d ire c to r o f the 
Washington F ed e ra tio n  
o f State E m p lo y e s , de­
fended the “ inherent 
righ t”  o f pub lic  em ­
ployes to s tr ik e .

"P ub lic  e m p l o y e s  
have a r ig h t to  w ithhold 
their se rv ices to  pu rsue 
the ir g o a ls ,”  M asten 
said. "T h e re  is  the hue 
and c ry  th a t the peop le 
w ill su ffe r.

"The su ffe r in g  is no 
d ifferent i f  a  s trik e  is 
ca lled  by p r iv a te  doctors 
o r  public d o c to rs .”

Seattle m anagem en t 
consultant C . C a rey  
Donworth too k  the op ­
posing side say ing  pub­
lic  em p loyes shou ldn ’ t

have the legal right to strike because the public 
ends up being the prin­
cipal victim.

Legalizing public em­ploye strikes will in­
creasing strike activity 
and the public will suf­
fer eyen more, Don- worth said.

" I f  you legalize mur­der, you will have more murders,”  D o n w o r t h  
said. “ It's that simple."

Seattle Post-In te lligencer March 7 ,1 9 7 6
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“Best Last Offer” Referendum- 
A Viable Alternative
By Joseph H. Weil

In  la te  1 9 7 5 . b e fo r e  h is 
appointment as Secretary o f Labor, 
\V. J. Usery, Jr., then director o f the 
Federal Mediation and Conciliation 
Service, anticipated a crucial year 
in 1976 fo r labor relations when he 
said, "In  the public sector, we are 
sitting atop a tinder b o x .'1 He 
re fe rred to the difficulties in labor 
relations in the public sector and 
added, "Such ingredients are a 
recipe fo r chaos." The potential fo r 
conflict in public sector labor 
relations during 1976 was also 
pointed out by representatives o f 
both labor and public manage­
ment.2

In June o f  1976 the United States 
Supreme Court conclusively dealt 
with the question o f the Federal 
Government's power to regulate 
the relationship between state and 
local governments and their public 
employees, as raised by the 
challenge to the 1974 amendments 
to the Fair Labor Standards Act by 
the National League o f Cities.3 A 
m a jo r ity  op in ion  sp ec ific a lly  
receded and overruled the C ourt’s 
p rio r opinion which upheld earlier 
FLSA  provisions as they applied to 
schools and hospitals,4 stating that 
the earlier decision in Wirtz v. 
Mary land  may no longer be 
regarded as “ authoritative."

Joseph I I  Weil. Miami, 
rcccir-vtl II. A anil l.L . I I 
degrees from  die I  'nicer- 
sily  o f F lorida l i e  has 
been special counsel lo  
the United Stales Senate 
Committee on Aging, a 
member and chairman o f 
the City o f Miami Build­
ing Board o f Appeals and 
the Metropolitan Dade 
County Charter Bevieu 
Board, and city attorney 
fo r  North Bay Village, lie  
has written an article on 

collective bargaining, published in the May 1976 
F lorida Municipal Hccoril and reprinted in the 
August 1976 Municipal Attorney. He is also a 
member o f the National Institute o f MunicipalIm u : 
O ffice rs an il a member o f the ext culive committee 
o f the l.o e a l Government Section o f The Florida 
Bar.

Mr. Justice Rehnquist, speaking 
fo r the majority, held
that insofar as the challenged amendments 
operate to directly displace the States' 
freedom to structure integral operations in 
areas o f traditional governmental functions, 
they are not within the authority granted 
Congress by Art. 1, JS, cl. 3.
and further stated:
We agree that such assertions of power, il 
unchecked, would indeed allow "the 
National Government [to] devour the 
essentials of state sovereignty."

The broad language o f this 
decision in placing a real limit on 
the power o f Congress to control 
s ta te and lo c a l g o ve rnm en t 
employee .'elationships effectively 
blunts the drive in Congress fo r  a 
federal public employees labor 
relations law and "m ay bring states 
and cities additional benefits in 
their labor-relations battle with 
public-employee unions."5

It now appears that neither labor 
nor public management is satisfi :1 
with the existing formulas that are 
presently provided by most state 
laws.6 Although several states have 
yet to enact legislation dealing with 
labor relations in the public sector,7 
most have adopted either “ meet 
and confer" laws such as Missouri,6 
lo c a l op tion  p la n s  such as 
C a l i f o r n i a , 9 o r  c o m p u ls o ry  
bargaining schemes such as the 
Florida law10 which contains 
complex provisions fo r impasse 
resolution that ultimately leave final 
determ ination  as a unMateral 
decision o f the pub lic em p loye r." A 
few states have experimented with 
the concep t o f  c o m p u ls o ry  
a rb it ra t io n  in p u b lic  se c to r 
collective bargaining,12 or the 
possibility o f perm itting strikes and 
job  action on a lim ited basis within 
the public sector.13

George Meany and the Public 
Employees Department (P E D ) o f 
the AFL-C IO  take the position that 
strikes should be legalized in the

public sector." although Jerry 
W urf, president o f the American 
Federation o f State. County and 
Municipal Employees (A FSCM E), 
the AFL-C IO 's largest union o f 
public employees, stated in a recent 
interview:
As for all the other fields of public 
employment, our Union is willing to agree in 
advance that if we get into bargaining 
impasse we will go to arbitration voluntarily, 
rather than be forced into it as a matter of 
law.

I think the wage-arbitration system in the 
steel industry offers an excellent example 
that can be followed in the public services.15
The validity o f binding compulsory 
arbitration laws in the public sector 
is presently in a state o f confusion 
and somewhat in doubt.16

The F lorida law, Part Tw o o f 
Chapter 447, Florida Statutes, 
known as the “Tucker Act" is 
illustrative o f  the approach taken 
by a great man o f states in 
regulating collective bargaining in 
the public sector.17 This law 
provides an illusory equality o f 
bargaining by introducing the 
concept o f a special master,16 
whose function is that o f both fact­
finder and arbitrator, but whose 
recommendations are without real 
force o r effect. The recommenda­
tions o f  this special master must be 
considered by the legislative body 
o f local government at a public 
hearing.19 Compliance by the 
legislative body with this statutory 
requirement has not engendered 
any great interest on the part o f  the 
general public, and as a result, such 
a hearing has no effect on the 
p a r t ie s  e x c e p t p e rh a p s  to 
en cou rag e  in d ire c t p o li t ic a l 
pressure which does not serve the 
public interest.20

Most state laws provide some 
prohibition against “ strikes" o r “ job 
actions," such as the Florida law 
which states:
No pub lic  em p loyee  o r em p loyee  
organization may participate in a strike 
agains* a public employer bv instigating or
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supporting, in any manner, a strike. Any 
violation of this section shall subject the 
violator to the penalties provided in this 
part.*'
Such “ no strike" provisions do not 
prevent labor disruptions in the 
public sector, fo r if the employee 
organization remains dissatisfied, 
even after the impasse is resolved, it 
may still rerort to the “ illegal 
s trike ,"" Generally when such 
“ illegal strikes" are settled, one o f 
the conditions demanded by the 
employee organization is that the 
public employer take no retaliatory 
action against the union fo r 
participating in an illegal strike.23 
Thus, the statutory prohibition 
against strikes has little apparent 
impact on the incidence o f strikes in 
the public sector21 and the question 
o f how such "no strike" provisions 
o f the law should be enforced has 
recently been addressed in Florida 
by the appellate conns in the 
litigation that resulted from  the 
alleged illegal strike o f Broward 
County school teachers in late 
I975 .25

Disregarding the problem  o f the 
“ illegal strike," it now appears that 
the majority o f the general public 
supports the position taken by most 
public employers that strikes in the 
public sector should not be 
permitted since the concept o f 
“ public service" o f the government, 
employees and the plight o f the 
cities has been a strong factor in the 
c u r re n t  ta x p a y e rs ' r e v o l t . 26 
T h e re fo re , in v iew  o f  the 
unacceptability o f “ strikes," “ job 
actions" or other disruptions o f 
service in the public sector, labor, 
management and the public have 
a ll sough t som e a lte rn a t iv e  
procedure fo r impasse resolution.27

Public employers are almost 
unanimous in their opposition to 
le g a l ly  b in d in g  c o m p u ls o ry  
arbitration fo r impasses in the 
public sector.26 They take the 
position that such arbitration is 
really only binding on the public 
employer, as the employees may 
still resort to “ illegal strikes”  or “ job 
actions”  if they are not satisfied 
with the arbitrators' award.29 The 
principal objection o f  the public 
employer to compulsory binding 
arbitration is that public officials 
lost control o f policy making and 
their ability to determine the 
priorities in dealing with the 
problems o f local government.30 
Thus when compulsory binding 
arbitration is used as the method fo r

impasse re s o lu t io n , d ec is ion s 
affecting the needs o f local 
government are made by "labor 
experts”  rather than by elected 
public officials, and the decisions 
result from  adversary proceedings 
rather than from  the political 
process.31
Best Last Offer Concept

This objection would app ly to 
both conventional arbitrational 
awards, as well as “ best last o ffe r" 
arbitration.32 The “ best last o ffe r" 
concept has been introduced 
recently as a variation o f traditional 
arbitration proceedings. Since the 
arbitrator is "frozen " and must 
accept either one o f the two "best 
o ffe r"  proposals that are submitted 
to him, it places pressure on each o f 
the parties to place before the
arbitrator his most reasonable
proposal.33

As an alternative to either 
i llu so ry  c o lle c tiv e  barga in ing , 
compulsory arbitration, or "strikes 
and job  action," the newest 
a p p ro a c h  ap p ea rs  to be a
referendum election to resolve the 
issues. Such a procedure has been 
promulgated recently by one o f the 
outstanding experts34 in public
sector collective bargaining. The 
proposal is to give
either party by law the right to take the 
contested issue to public referendum, 
hitching the fact-finders' recommendation 
on the next regular or special election ballot, 
whether it is fo r choice o f municipal 
officials, a decision on bond issues, selection 
o f state o ffic ia ls  or sim ilar public 
referendum.35

A related new concept recently 
adopted by the C ity o f Englewood, 
C o lo rado , provides:
RESOLUTION OF IMPASSES 
COMMISSION RECOMMENDATIONS 
VOTER APPROVAL

If the appropriate city representative and 
the representative o f a certified employee 
organization reach an impasse, the matter 
shall be submitted to the commission for 
fact-finding and mediation. The commission 
may at its discretion appoint or employ one 
or more mediators or fact-finders to assist 
the commission or the parties involved.

Within thirty (30) days after submission to 
the commission for fact-finding and 
mediation, the commission shall rendei its 
findings and recommendations to both the 
city and to the affected employee 
representation unit.

Should either the city o f the employee 
representation unit decline to accept the 
recommendation o f the commission, or to 
otherwise agree, then either of said parties 
shall within thirty (30) days notify the 
council o f its decision.

Within thirty (30) days after written notice 
to the council by either party o f its refusal to

accept the recommendations o f the 
commission, the council shall call a special 
municipal election by ordinance or 
resolution, submitting the recommendation 
of the board to a vote of the qualifier^ 
electors o f the city fo r their approval or 
disapproval. Furthermore, if requested to do 
so by the appropriate employee unit, the city 
council shall submit the proposal o f the 
employee unit at the same election. The city 
council may, at its discretion, submit its 
proposal at the same election.

The proposal receiving the highest 
number o f votes, if approved by a majority 
o f the qualified electors voting thereon, shall 
be deemed approved.

Said election shall be held consistent with 
the provisions o f Article II, Section 14 o f this 
charter.

Expenses of any special municipal 
election called under this section, shall be 
home by the city. All fees and expenses by 
die board o f its appointees incurred 
hereunder shall be shared equally by the city 
and the  a p p r o p r i a t e  e m p lo y e e  
representation unit.

The city shall furnish meeting space and 
recording and transcribing services when 
requested for such proceedings.33

A unique flexibility is available 
under such a "best last o ffe r" 
referendum provision, not on ly to 
the employee organization and 
public management, but also to the 
general public. Under the terms o f 
such a provision, the public must, 
by its election, determine a choice, 
which should be binding on both o f 
the parties. Both sides can attempt 
to influence the result o f the 
referendum through the traditional 
political process o f education and 
cam paign ing . U lt im a te ly , the 
taxpayer who pays the bill w ill have 
the right to make the choice.38

More recently, in San Francisco, 
“ a citadel o f trade-unionism for 
fou r decades ... the old alliance 
between city hall and the building 
trades came undone in a strike by 
ten craft unions that brought many 
city services to a halt and prompted 
labor leaders to threaten a general 
strike by all union members."39 
H ow eve r,. it was clear that the 
elected officials were facing a 
taxpayers’ revolt and they were 
seeking new solutions.

In November o f  1975 the 
electorate amended the city charter 
by rescinding the au tom a tic  
“ prevailing wage" fo r craft unions, 
removing from  the mayor the 
authority to unilaterally negotiate 
w ith  c i t y  e m p lo y e e s  and  
authorizing future salaries and 
benefits to be negotiated by the 
board o f  supervisors.'10 In the face 
o f the strike by the craft union, the 
board o f supervisors used its new 
authority to regain control by
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considering the "best last o ffe r 
referendum" concept.

When public sector labor 
disputes reach an impasse, 
‘last best offer referendum’ 

offers an alternative to 
strikes and compulsory 

binding arbitration...

When An Impasse Occurs

A draft charter amendment 
which was presented before the 
board o f supervisors would enable 
a majority o f the board to submit 
the question to the voters if the 
employees and public management 
are unab le  to ag ree .41 This 
proposed amendment prosides 
that in the event o f an impasse:
If prior lo  April 15, a majority of the board of 
supervisors request that the schedule of 
compensation based on the aforementioned 
last demands of recognized employee 
organizations be submitted to the voters, a 
special election shall be called for said 
purpose and shall be held not less than .'30 
days from the date o f the call. At the special 
election the ballot shall contain the following 
two alternatives:

1. A pp rova l o f the schedu le o f 
compensation based upon the employee 
organization's last demands.

2. Disapproval o f the schedule of 
compensation based upon the employee 
organization's last demands.

I f  a majority o f the valid votes cast in said 
special election favor paying the additional 
rates set fo rth  in the schedule o f 
compensation based upon the last demands 
of the recognized employee organizations 
which engaged in the meet-and ■'infer 
process, it shall be the duty of the boa '1 of 
su p e rv iso rs  to amend the sal. ry  
standardization ordinance for the ensuing 
fiscal year to reflect said increased rates and 
the same shall be in lieu o f said annual 
compensation and notwithstanding any 
other provisions o f this charter to the 
contrary. Said rates shall become effective at 
the beginning of the succeeding fiscal vear.*2

The strategy o f the San Francisco 
Board o f Supervisors was to place 
on the June 1976 primary election 
ballot two propositions which 
would provide “ a small cost-of- 
living increase" to the striking craft 
unions over a two-year period and 
embody the “ last best o ffe r" o f the 
Board o f Supervisors.43

The pressure o f the impending 
June 8, 1976, referendum election 
proved sufficient to force unions to 
give up the strike and submit the 
issues to a fact-finding board o f 11 
members, consisting o f five labor 
representatives and five appointed

by the supervisors and the mayor.44 
The settlement was reached on 
Saturday, May 8, 1976, the last day 
the supervisors could remove the 
referendum questions from  the 
ballu i. It resulted in victory fo r the 
Board o f Supervisors.45 Although in 
removing the issues from  the ballot, 
the supervisors did not in the final 
analysis use the "best last o ffe r 
referendum ." the action did prove a 
most effective deterent in allowing 
m anagem en t to su c c e ss fu lly  
conclude the strike.46
Advantages ol Best Last Offer

Although nothing contained in 
the proposal itself w ill prevent 
"illegal strikes or job action" by 
employee organizations that are 
dissatisfied with the result o f the 
referendum, as a practical political 
matter, it w ill be mandatory that 
they abide by the result in order to 
preserve their future political 
credibility. A condition precedent 
fo r placing the “ last best o ffe r" o f 
the employees upon the ballot 
would be an agreement to be bound 
by the result o f the referendum. 
Another advantage o f the proposal 
is that each o f the parties would be 
able to "fram e" his own question, as 
opposed to a referendum on a 
special master’s or arbitrator's 
recom m enda tion  which cou ld  
possibly cause the parties to contest 
the language in which the question 
was presented.47

The most telling argument 
against this procedure is that the 
public, as the ultimate taxpayers, 
w ill refuse to approve any proposal, 
no matter how reasonable. Our 
experience, at least in the C ity o f 
North Bay Village, proves that this 
is not the case. In 1974, a proposed 
two-year contract between the city 
and the Fraternal O rder o f Folice 
was tied to a referendum election 
involving an increase in the millage 
in order to fund the agreement.4'1 
A fter a spirited public debate, but 
with the support o f both the 
p o l i t i c a l  le a d e r s h ip  o f  the 
community and the employee 
organizations, the agreement was 
ratified and a millage increase was 
authorized by the voters at a special 
election.49

As the legislatures o f many states, 
in c lu d in g  F lo r id a ,  w i l l  be 
addressing the problem  o f impasse 
resolution o f public sector labor 
disputes in the very near future, it is 
suggested that there is a viable 
alternative to strikes and job  actions

o n  the on e  h an d  and  c om p u ls o ry  
b in d in g  a rb it ra t io n  on  the o th e r 
h and . T h is  a lte rn a t iv e , last best 
o f f e r  re fe re n d u m , seem s to  b e  
m o ld e d  fo r  p u b lic  se c to r c o lle c t iv e  
b a rg a in in g  and  sh o u ld  b e  g iven  a 
lo n g  a n d  th o ro u g h  lo o k  b y  the 
law m ak e rs . q

F O O T N O T E S

1 B ig Drive Ahead f o r  P a y  raises. I 1 .S. News 
U W o r ld  R e t o r t ,  January 5 . 1976. a l 62.
2 I d . ,  where a spokesman for AFSCME 
stated: "We're S'Yding ourselves, and 
developing strategies to assist our locals as 
they go into negotiations," and Sam Zagoria. 
labor relations consultant for the National 
League o f Cities and Director o f the Labor 
Management Relations Service, who stated 
that 1976 will be "Not better but worse" for 
government bargaining.
1 National League of Cities v. I ’ scry,
 l' .S    -18 L.Ed. 2d 245, 96 S.Ct.
2465, 44 I'.S .L .W . 4974 (1976).
* Wirtz v. Maryland, 392 l'.S . 183(1965) 
u p h o ld in g  the v a lid ity  o l e a r lie r  
amendments to the hair Labor Standards 
Act.
5 The Wall Street Journal, June 25,1976, at3.
* S e c ,  B a c k l a s h  A q a i n s l  C i t y  W o r k e r s .  I'. 
S. New s a n d  W ow d  R e t o r t ,  December 22.
1975. at 31 and P u b l i c  W o r k e r s  I  ' r u l e r  F i r e ,  

Interview with Jerry Wurf, President 
AFSCME, I ' .  S. News 6; W o r id  R e p o rt , 
December 29. 1975, at 49 and an interview 
with John Dunlop, former Secretary of 
Labor. l'.S . News & W o r id  R e t o r t .  
December 15, 1975, at 7S.
: "Whatever the diminution o f bargaining 
prospects in New York City, we have seen 
the enactment in 1975 o f additional statutes, 
which bring to over forty the number of 
states that by statute, judicial determination, 
or local ordinance, authorize some form of 
collective bargaining. Thirty o f those states 
have fact-finding procedures, and twenty 
states have legislated arbitration for some or 
all o f their public employees: Alaska, 
Connecticut Iowa, Maine, Massachusetts, 
Michigan, Minnesota, Nebraska, Nevada, 
N ew  Y o r k ,  O k la h o m a , O re g o n , 
Pennsylvania, Rhode Island, South Dakota, 
Texas, Vermont, Washington, Wisconsin 
and Wyoming. In seven states the strike, 
subject to limitation, is legalized or 
authorized: Alaska. Hawaii, Minnesota, 
Montana, O regon, Pennsylvania and 
Vermont. Thus, we see that collective 
bargaining in public employment is here to 
stay and is likely to survive the current fiscal 
and political crisis."

Quoted from Anderson, N e w  Y o r k  C i t y  

F i s c a l  C r u n c h  B a i l i e s  J j i b o r  R e l a t i o n s ,  

L abo r-M anacem en t R e la t io n s  Se rv ice 
(LMRS) N e w s le t t e r , V o l.7, N o. I ,J a n u a ry
1976.
* V ern on 's  A n n o ta ted  M issouri S ta tu te s , 
P u b l i c  O f f i c e r s .  {105,500 e t .  s e q . Provisions 
o f statute excluding police officers from 
Collective Bargaining upheld Vorbeck v. 
McN'eal, 407 F. Supp. 733, (E .D . Mo. 1976);
A f f d  L'.S 49 L .E d2d ll8 0 ,96S .C t.
3160 44 U.S.LAV. 373-1 (1976).
* Chapter 10 W ests A n n o ta te d  C a l i f o r n ia  
Codes; Government Vol. 32 §3504.5 e l seq. is 
basically a "meet and confer” 'aw with an 
additional local option provision contained 
in §3500 as follows:

27



"Nor is it intended that this chapter be 
binding upon those public agencies which 
provide procedures (o r the administration of 
employer-employee relations in accordance 
with the provisions of this chapter."
Thus under the California l a w  there ,trc 
numerous and varied statutory plans for 
dealing with public employee labor relations 
established by almost every individual 
public employer- The law should be 
designated as "authorization lo  negotiate "
10 Fla. S ta t , Ch TIT, Part II. originally 
enacted as Chapter 74-100. Laws o f Florida.
11 Kt.s. S ta t  {447.4U3tcl
13 R e p o r t  o f  t h e  L a b o r  R e l a t i o n s  

C o m m i t t e r .  39 M M I.O  Mvnicii’.ai Law 
Review 11 Id 11973).
13 An example of this type legislation is 
found in the 1972 A laska Pub lic 
Kmplovment Relations Act; A.S. 23.40.070- 
23.40 200 (1972).
14 l.MHS Newsletter. Vol fi. No. I I .  
November 1975:

"The AFL-C IO , after a floor fight al its 
annual convention, last month endorsed 
Federal Legislation to provide collective 
bargaining rights fo r all public employees, 
including the right to strike. A lone effort was 
made by Jerry Wurf. president of the 
American Federation o f State, County and 
Municipal Employees, to substitute 
compulsory arbitration in disputes invnlv ing 
police and firemen, but the amendment was 
'rcsoundmglv defeated, according to the 
New York Times. Wurf urged that failure to 
adopt such an amendment would doom 
federal or state legislation since legislative 
bodies would not vote to give public safety 
employees a legal right to strike. He said 
"The time has come 'o recognize some harsh 
realities. What we are in effect doing by- 
insisting that there is an unlimited right to 
strike by public safety officers is in effect 
saying we don't want a Federal collective 
bargaining law."

The President o f the AFL-CIO, George 
Meany. and others, responded Mcany: "I 
hope I never sec the day that the AFL-CIO, 
sitting in convention, will ask Congress to 
impose compulsory arbitration on anybody, 
anywhere, at any time." The President o f the 
Service Employees International I'nion. 
George 1 lardy, said, “We must always have 
the right to strike. Without it. you have no 
freedom. The right to strike is basic, 
fundamental to the labor movement."
15 Interview with Jerry Wurf. I  . S. News 
\  W o r ld  Hu-out, December 29.1975, at 50. 
and note 14, s u p r a .

14 C o m p u ls o ry  b in d in g  in te re s t 
arbitration statutes have been upheld in New 
York City of Amsterdam v. I lelsby, 37 N.Y. 
2d 19,371 N.Y.S. 2d 404,332 NE 2d 290 (Ct. 
App. 1975), Rhode Island City o f Warwick v. 
Warwick Regular Firemen's Ass'n. 10b ILL 
109. 256 A.2d 206 (1969), Wyoming State v. 
City of Laramie, 437 P.2d 295 (1969) and 
Maine City o f Beddeford v. Bcddeford 
Teachers Ass'n. 304 A.2d 387 (1973). The 
Wyoming and Maine cases, do not really 
deal directly with the "delegation of power" 
issue directly as the New York and Rhode 
Island cases do. The most recent 
pronouncement o f the Michigan Supreme 
Court is not conclusive. Dearborn Fire 
Fighters Etc., a-. City of Dearborn, 394 Mich. 
299,231 N.W.2d 226 (1975). The majority of 
the court cast a cloud upon the validity o f the 
Michigan law MCL {423.321 {17.455 (31) cf. 
s e q .  Mich. Stats Anno, based upon its failure

to require political accountability o f the 
arbitrators. The 1976 Michigan Legislature 
enacted Public Act No. 84 amending the 
Compulsory Arbitration Law to meet the 
requirements o f the criteria established by 
the court; see Mich. Stats Anno; Current 
Material. Stats p. 416. Pennsylvania 
validated the concept o f binding arbitration 
by a 1967 amendment to the state 
constitution that is now incorporated into 
Article III, Section 31 which specifically 
authorized that such arbitration findings 
were binding. The South Dakota Supreme 
Court held that compulsory binding 
arbitration was unconstitutional and struck 
down the entire lavs providing for 
arbitration o f police and firefighters labor 
disputes in City o f Sioux Falls v. Sioux Fall 
Firefighters. 234 N'.W. 2d 35 (1975).

IT The Tucker Act was originally adopted 
;ls Chapter 74-100, Laws o f Florida, and is 
now contained in F l a .S t a t . §{447.201 -.607 
(1975).

i* F l a . S t .a t . {{447.403 -.407 (1975).
19 F l a . S t .a t . {447.40.3(b).

2 The employee organization may 
submit to such legislative body its 
recommendations for settling the dispute:

3. The legislative body or duly 
au thorized  com m ittee th e reo f sha ll 
forthwith conduct a public hearing at which 
the parties shall be required to explain their 
positions with respect to the report o f fae- 
finding board; and

4. Thereafter, the legislative body shall 
take such action as it deems to be in the 
public interest including the interest o f the 
public employees involved.
10 "From the standpoint o f fostering a viable 
collective bargaining system, bypassing is 
undesirable in several respects. Initially, it 
evidences a breakdown in the bargaining 
system and, by shifting the attention o f the 
parties from  bargaining to politica l 
involvement, it makes future negotiations 
more d iff icult. On the union side, if lobbying 
meets with greater success than negotiation, 
lhe union will be encouraged to abandon 
bargaining entirely and rely solely on 
political action. On the management side, 
bypassing is perceived as highly unfair, 
particularly if management has made 
important concessions to achieve what it 
thought would be a final settlement. 'Iliis 
preceived unfairness in turn, destroys the 
relationship o f trust between management 
and union needed to cement a continuing 
bargaining relation. Finally, bypassing at the 
state level can result in demands being 
placed on local government that it cannot 
easily meet, thereby further straining 
relations between union and management. 
For instance, enactment o f a maximum 
hours law for firemen will necessitate the 
hiring o f additional firemen. But if the hours 
proposal were rejected at the local level for 
that reason, the result could well be that 
other services provided by the local 
government would have to be curtailed." 
(Citations and footnotes omitted) as quoted 
LMRS Special Report entitled The Role o f 
Politics in Local la b o r  Relations (1973 
excerpted from  P ro je c t : C o lle c t iv e  
Bargain ing and  P o lit ic s  in Pub lic  
Employment, 19 UCLA L aw  Review  887 
(1972).
si F l a . S t a t . {447.505 (1975).
!1 Aliev, Checklist fo r  Preparation forStrikes 
in the Public Sector, 48 F l a . B. J. 7, at 578, 
(September 1974).
53 This problem was recently the subject of

proceedings before the Florida Public 
Employees Relations Commission (PERC ) 
where such an agreement between the 
School Board and the Broward County 
C lassroom  Teachers Association was 
challenged bv the PEBC staff. PERC Case 
No. SH-SC-754-1001, and see Note 25 infra. 
!* Burton and Crider, T h e  Incidence o f  
S tr ik e s  in  P l r l i c  E m p lo ym en t, (1976.
15 Broward County Classroom Teachers 
Association Inc., v. Public Employees 
Relations Commission, 331 So.2d 342 (1st 
D.C.A. Fla., 1976).
“  Backlash Against City Workers. U. S. 
New s and W o r ld  R e t o r t ,  December 22. 
1975, at 31-33
:: Chances fo r  la b o r  Peace in 76  and the 
Price. Interview with former Secretary of 
Labor, JohnT. Dunlop, U. S. N'ews& W o r ld  
R e p o rt , December 15, 1975, at 78; sec also 
interview with Jerry Wurf, (Note 15, supra), 
and Zagoria, The L'.S. Cities Tackle 
Impasses (Note 29, infra)
99 Sec excerpts n f testimony o f Eugene 
Berrodin, former executive director o f the 
Internal Personnel Management Association 
to Michigan Senate Committee, reprinted in 
LMRS N e w s le t t e r , V o l.6. N o.5 (May 1975) 
and report o f National Commission for 
Industrial Peace; for a contrary view see 
Final O ffe r Arbitration, the effects on public 
safety employee bargaining published by 
D.C. Heath & Co., Lexington, Massachusetts 
02173, and the article bv Professor lames L. 
Stem appearing in LMRS N e w s le t t e r , Vol. 
6, No 9 (September 1975)
19 "Other objections arc that the process has 
diminished actual bargaining and that the 
implicit and explicit assurance that an award 
will mean 'no strike’ has been violated on 
occasion;" Zagoria. The U.S. Cities Tackle 
Im p a sse s ,  P r o c e e d in g s  I n d u s t r i a l  
R e la t io n s  Resea rch  A ssociation  25th 
Annual M eeting, (S ep tem ber 1973) 
reprinted LMRS N e w s le t t e r , Vol. 4, No. 9. 
at 50-55; Witt The Public Sector Strike. 
Dilemma o f the Seventies, S C a l .  W es t. L. 
Rev . 102. 1!6 (1971)
30 This was expressed by former I bor 
Secretary. John Dunlop in a recent interview 
where he responded to the question; "Is 
Arbitration the answer to bargaining with 
public employees?" as follows:
"I have some reservations about that. First o f 
all. if people are compelled to arbitrate, you 
don't really get the support o f both sides fo r a 
settlement. It isn't their settlement; it's the 
arbitrator's settlement. And they don't have 
the same interests in carrying it out. They 
didn't have a part in shaping it. They don't 
know quite what it means and they have 
become more anxious to litigate to fight in 
court or otherwise over the fine points 
instead o f trying to work it out.
T h e  p r o b le m  th a t w o r r ie s  me 
philosophically is that the government - the 
management side - is yielding to an 
arbitrator a very major component in the 
setting of taxes and charges in the public 
sector. I think that it is the responsibility of 
the elected representatives rather than o f the 
arbitrator." (See Note 27, supra).
31 Sec Notes 28, 29 and 30 (supra)
3J The three basic forms o f interest 
arb itration are distinguished by the 
treatment by the arbitrator o f die filial last 
positions o f both parties to die dispute. 
Under the procedure termed conventional 
arbitration parties submit their final offers to 
the arbitrator vvho-hears the evidence and 
fashions an award based on his best
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judgement. The arbitrator is n confined by 
the final o ffer o f either party in making his 
decision, although the offers of the parties 
generally serve as perimeters to the 
arbitrator. The second form is referred to as 
final last o ffer on the package arbitration. 
L'nder this procedure the arbitrator must 
choose either the employer's or the union’s 
o ffe r totally and without deviation. The 
third form is final last o ffer issue by issue 
arbitration whereby the arbitrator must 
choose either the employers position or the 
union's position on each individual issue 
presented for arbitration by the parties. 
While there are variations on these three 
basic models, most legislated interest 
arbitration in the United States adheres fairly 
strictly to one o f these forms. Mulcahy and 
Smith, Lcs/ B e s t  O f f e r .  H o w  t o  Win a n d  

L o s e ,  S p e c i a l  R e p o r t ,  L ab o r M anagem en t 
R e la t io n s  Se rv ice 197C at 3.
33 F i n a l  O f f e r  A r b i t r a t i o n ,  the effects on 
public safety employee bargaining. (Note 
28, s u p r a )  And even arbitrators are 
beginning to recognize this problem. Public 
sector arbitrators are under serious attack for 
lack o f concern or understanding of 
municipal government's arguments on 
ability to pay, Muriel M. Morse Personnel 
Director for the City o f Los Angeles, told the 
annual meeting o f the National Academy of 
Arbitrators.

She said state and local negotiators "find 
relatively few arbitrators with expertise in, 
o r understanding o f gove rnm enta l 
processes." According to the Government 
Employee Relations Report, she hinted that 
arbitrators might find them elves subject to 
the check o f voters' referenda on their 
decisions, but conceded that this approach 
would pose serious logistical and other 
problems.

A similar view about the inadequacy of 
public sector arbitrators and/or fact-finders 
has been expressed publicly by Mayor 
Henry W. Maier o f Milwaukee, Wise., on 
several occasions. LRMS N e w s le t t e r  Vol. 
7., No. 7, (July 1976) at 1.
34 Sam Zagoria , D irec to r o f Labor 
Management Relation Service, a former 
member of the National Labor Relations 
Board; he has had experience in many 
aspects o f labor relations. At various times he 
has represented management o f labor, 
assisted in drafting legislation, served as a 
neutral mediator and as an adjudicator. He 
has appeared on many platforms as a 
speaker and trainer and has written 
numerous articles, edited a book Pub lic  
WoRKEns and P u b lic  U n ion s  and led a series 
o f national and regional discussions for the 
American Assembly.
35 Zagoria, T h e  U . S .  C i t i e s  T a c k l e  I n i f t a s s c s ,  

at 53 (Note 29, s u p r a ) .

34 Adopted as an Amendment to the Home 
Rule Charter o f Englewood, Colorado on 
November 7, 1972.
33 The background of implementation o f the

Englewood plan is interesting. This is not a 
true "Last Best O ffe r  Referendum " 
provision, ( s e e  Note 47. i n f r a ) ;

"So far our historical data is brief. In the past 
two years we have gone only so far us the 
impasse hearing and decision. One in 1974 
was for the Fire and in 1975, the Police. Both 
times llie impasse decision followed exactly 
the cities’ proposal and neither group was 
willing to lest the election process. 'Hie 
impasse decision was therefore accepted by 
both sides. We have found that the unions 
have a fear o f trying to sell to the public on an 
election basis a greater package than 
decided by the mediator. They also feai 
receiving less if the city decides to put on the 
ballot a low package that could be 
acceptable to the taxpaying public." 
Extracted from a letter to the author, dated 
December 19. 1975 from Richard A. Lorig. 
Personnel Director City o f Englewood, 
Colorado.
34 "A final alternative fo r dealing with the 
problem o f union power might be to make 
bargaining settlements subject to voter 
approval by referendum. This would give 
the public a direct and controlling voice in 
labor relations matters. It is reported that in 
San Francisco, where the city charter 
permits wage rates to be submitted to a 
referendum, the threats o f the Chamber of 
Commerce to use the referendum device are 
the substantia) restraint on the ability of the 
public employee unions to achieve their 
demands through po litica l pressure. 
Requiring referendum approval o f every 
settlement, however, would incorporate 
needless uncertainty and expense into the 
bargaining process. In addition, it might 
prove too effective a restraint on the unions. 
Experience in several cities indicates that 
even justified cost increases in government 
are likely to arouse a great deal o f opposition 
where the specific items are subject to voter 
approval. To avoid these problems and still 
retain the beneficial aspects o f the 
referendum procedure, the availability o f 
the referendum could be conditioned on the 
gathering o f a sufficient number o f voter 
signatures on a petition calling for the 
referendum." (citations omitted); T h e  R o l e  

o f  P o l i t i c s  i n  L o c a l  Im Iiot R e l a t i o n s  LMRS 
S p e c ia l R e p o r t  (Note 20, s u p r a ) .

38 W h e r e  C i t y  W o r u c r s  R a n  I n t o  a  T a x p a y e r s  

R e v o l t .  l'.S . New s and  W o r ld  R e p o rt , April 
19, 1976, at 79-80.
40 San F r a n c i s c o  V o t e r s  I n d i c a t e  

U n h a p p i n e s s ,  LMRS N e w s le t t e r , Vol. 6, 
No. 12 (December 1975) at 5 Son F r a n c i s c o  

V o t e r s  I n d i c a t e  U n h a p p i n e s s .

11 Letter to Author from Honorable Dianne 
Feinstein dated April 29, 1976.

"Attached please find a copy o f a draft 
Charter Amendi.ient, now pending in 
Committee, which enables a majority of the 
Board o f Supervisors to submit to the voters 
the additional rates o f compensation above

that adopted by the Board of Supervisors in 
the event it is not possible to reach an 
agreement through the ineet-and confer 
process.

“The intent of the Charier Amendment is 
to provide a mechanism whereby additional 
rates of compensation beyond a 'last best 
offer' by the Board o f Supervisors can be 
submitted to the electorate for a 'yes' nr'no' 
vote.”
43 Extracted from  proposed Charter 
Amendment, presently pending before the 
California Board o f Supervisors.
43 Argument in support o f proposition K, 
material prepared by Supervisor. Dianne 
Feinstein, enc. in letter to author. April 29.
1976.
44 LMRS N e w s le t t e r , June 1976. al 6
45 Wall Street Journal, May 10, 1976, at 7 

In what was hailed as a victory for the
city’s board o f supervisors, some 1,700 
striking municipal craft workers agreed 
earl)’ Saturday morning to go back to work 
after the supervisors withdrew two antilabor 
measures from the JuneS ballot. One would 
have given the city the right to fire city 
employees who strike and the other would 
have allowed voters to decide on specific 
wage proposals for the craft workers who 
struck. Yesterday was the last day the 
measures could have been removed from the 
ballot.
45 Letter to author dated June 3, 1976 from 
Supervisor Dianne Feinstein.

"I agree the Propositions “ E" and "K" were 
important bargaining tools. In this way, we 
could use these propositions as negotiable 
items rather than relying on economic issues.
47 Such a procedure is contained in the 
Englewood, Colorado Charter Provision: 
"(At) the referendum election ‘best last o ffer’ 
is not necessarily on the ballot. Actually three 
proposals could appear, which are: (a) 
Unions proposal not necessarily last best’;
(b ) Impasse decision o f career service board, 
which is step one in the impasse process; and
(c) an o ffe r by the City not necessarily the 
'last best'. Part o f the reasoning behind the 
above is to put the union in the position of 
losing perhaps considerable fringes and 
wages if the electorate decide (c) and the 
city decides to use only a minimal package 
on the ballot."
Extracted from letter lo  author; see Note 37. 
s u p r a .

48 Resolution No. 2292 adopted by the City 
o f North Bay Village, Florida on April 27. 
1974, provided a referendum election on the 
question o f whether the City o f North Bay 
Village should be permitted to increase 
millage for fiscal 1974-75 one additional mill.
49 The results of the special election held 
June 25, 1974, in the City of North Bay 
Village were set forth in Resolution No. 2295, 
adopted June 26, 197-1, as follows:

In favo ro f the increase: 490
Against the increase: 416

Reprinted from the Florida Bar Journal 

Volume 50, Number 8, October 1976
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by Britt L. Polley

Many local communities are 
losing, or are about to lose, more 
control of their public education 
systems. Legislatures are enacting 
impasse resolution legislation (bind­
ing arbitration, for example) which 
in effect removes school boards and 
other government officials from 
their decision-making roles.

The genesis of this movement is 
a sincere legislative response to the 
increasing number of strikes by 
public employes. Legislators hope 
that the enactment of binding ar­
bitration will eliminate labor unrest. 
Arbitration is erroneously seen as a 
trade-off for the right to strike.

The reasoning behind com­
pulsory binding arbitration is 
basically as follows:

• Public-sector bargaining 
impasses often result in 
strikes, legal and illegal.

• Strikes in the public-sector 
are generally undesirable, 
and therefore, an alternative 
to them must be found.

• Reliance upon an outside, 
neutral, third party who 
decision is binding on both 
parties is an equitable 
solution to this problem.1
As a rationale, this all works 

nicely. As a reality, the ramifica­
tions call for alert and immediate 
reaction by all school board 
members and other local govern­
ment officials to assure that binding 
arbitration does not displace their 
responsibility to govern.

No one faults the goal sought 
by mandated binding arbitration 
(i.e., the end to teacher strikes); 
however, it is erroneously assumed 
that teacher strikes are the worst 
outcome of collective bargaining. 
They are not!

The central concern and most

damaging aspect of binding arbitra­
tion is its removal of responsibility 
and authority from local school 
boards. How is this so? When an ar­
bitrator comes onto the school 
scene, the board no longer has the 
authority to determine the educa­
tional, fiscal, and other public 
policy issues that will fall within the 
purview of the arbitrator's author­
ity. By the time the arbitrator has ar­
rived, it is too late for school boards 
to consider their responsibilities in 
representing the community by 
determining what kind of educa­
tional program they're going to pro­
vide. The arbitrator will do this for 
them.

The arbitrator's authority may 
be exercised in such a way as to 
transfer the board's power and 
responsibility to the teachers' 
unions through language in the 
contract. Thereafter, it will be ex­
tremely difficult, If not impossible, 
for the community to regain control 
lost through arbitration awards. The 
rate of transfer of community con­
trol has been swift in areas where 
school boards have been caught 
unaware of the ramifications of 
binding arbitration. In the future, 
the ability of the local citizenry in 
such situations to influence changes 
in policies, rules, or procedures 
may be more difficult and more 
costly to the public than to endure 
strikes.

While there is obvious merit in 
the desire to ensure labor peace, it 
appears that legislators are respond­
ing in an overly simplistic manner 
when they mandate binding arbitra­
tion as the best solution to the prob­
lem. Such judgment is not based 
upon the larger and more serious 
ramification that binding arbitration 
has regarding public schools. That 
comes back to the title of this arti­

cle: 'They're Answering the Wrong 
Question."

'They" are the advocates or 
proponents of binding arbitration 
who think this is a central answer to 
the question of how to ensure labor 
peace. And while that is a very im­
portant question, the relevant ques­
tion that must be asked is a more 
basic question: Do local com­
munities want their public schools 
to continue to reflect the values, 
ideals, goals and quality of educa­
tion desired by those whose 
children are in the public schools 
and by those who pay the bill? Or. 
do local communities want special- 
interest groups and disinterested 
outsiders, such as unions and ar­
bitrators, usurping more and more 
decision-making responsibility in 
local school districts, thereby 
reflecting goals, values and educa­
tional programs for which those 
w ho  im pose them are not 
answerable for financing or im­
plementing? The legislating of bind­
ing arbitration will more nearly 
guarantee the latter situation.

The form, substance and pro­
cedure of binding arbitration varies 
with the "creativity" of every 
legislature that has followed this 
path. Some use a single arbitrator, 
others use a panel, and still others 
offer a choice. Some arbitrators are 
allowed a "free ride;" that is, to 
make whatever awards they wish. 
Others must make awards on an 
issue-by-issue basis, accepting one 
of the advocates' positions or forg­
ing one of their own; or one may 
have last, best offer or final-offer 
selection in which the arbitrator 
selects the last, best offer of one of 
the parties, either on an issue-by- 
issue basis, or on a complete 
package basis. Regardless of the 
variety of the form and process of
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Proponents o f  binding arbitration 
are answering the wrong question

binding arbitration, the basic 
concern of informed school of­
ficials remains the same: Does the 
school board (community) want to 
give up its control over deciding its 
position on issues which are 
bargained at the table? Translated 
into other terms, the question 
becomes: Do we want to
significantly alter one of our most 
directly representational forms of 
government, namely school 
beards? Is binding arbitration 
worth it? Do the facts justify it?

The history of binding arbitra­
tion in the public sector is rather 
brief. At the present time, at least 20 
states have binding arbitration for 
some of their public employes. 
(Pennsylvania has such legislation 
for police and firemen.) At least 
seven states now require some form 
of binding arbitration which affects 
public school employes. Proposed 
legislation is at various stages of 
consideration in several other 
states.

After a relatively brief ex­
perience with compulsory binding 
arbitration, more and more of­
ficials are seeing less and less harm 
in weathering a strike rather than 
going to binding arbitration. There 
is little evidence to refute that 
strikes diminish, at least temporar­
ily, when binding arbitration is in­
stituted as a part of impasse resolu­
tion. No one is surprised that bind­
ing arbitration will resolve disputes; 
the fallacy, however, is that the 
results are called an "agreement" 
ora "settlement." More accurately, 
it is a forced compliance arrange­
ment thrust upon the local citizenry 
by an outsider; a disinterested, third 
party representing no one and 
responsible to no one.

Michigan's experience with 
binding arbitration is best expressed 
by Mayor Young of Detroit. He said 
that he has "become painfully 
aware, based upon bitter ex­
perience, that Act 312 (affecting 
Michigan police and fire personnel) 
has not worked, will not work, and

very possibly could bankrupt the 
v e ry  c it ie s  it was e s ta b ­
lished to serve." Mayor Young, 
who once voted for the enactment 
of compulsory arbitration when he 
was in the state legislature, is now 
aggressively opposing Act 312 as its 
impact continued to strangle the 
public sector.

Eugene F. Berrodin, Michigan 
Municipal League, said of his state's 
expereince with binding arbitra­
tion:

• There has been a loss of 
public management control 
of local police and fire 
forces.

• There has been a severe 
reduction in free col- 
:ective bargaining among 
police and fire depart­
ments.

• Compulsory arbitration has 
resulted in significantly 
higher wages and fringe 
benefits for public employes 
and higher cost to the 
taxpayer than would have 
otherwise resulted from free 
collective bargaining. This 
conclusion was based upon 
a tabulation of 177 last-offer 
co m p u lso ry  a rb itra tio n  
cases that indicated bias in 
favor of the unions' last 
offers as compared to those 
of the employers.

•  Compulsory arbitration is 
procedurally costly and a 
time-consuming process. 
(Berrodin says that the 
average time from filing 
arbitration to the issuance of 
an award is about 12 
months. Adminsitrative fees

to attorneys and to arbitra­
tors co m m o n ly  range 
upwards of $50,000 and 
more per case.)

B e rro d in  c o n c lu d e s  h is 
arguments against compulsory 
binding arbitration by pointing out 
thr.t arbitrators routinely ignore the 
public in fashioning their awards; 
they are insulated from the tax­
payers.2

Last year Governor Milliken in 
his "State of the State”  message 
called for a reexamination of com­
pulsory arbitration and the costly 
impact of the arbitration awards in 
Michigan.

Other critical evaluations of 
binding arbitration come from 
Rhode Island, Wisconsin, Montreal 
and Australia,

A report on police/fire arbitra­
tion in Rhode Island indicates that 
"salary rates have gone up more 
rapidly since the institution of com­
pulsory arbitration in 1968. Even if 
the two parties have agreed on 
many, if not most of the issues, they 
may both return to their initial posi­
tion when the arbitration board is 
appointed. As a result, an expensive 
time-consuming process begins. A 
further problem in Rhode Island is 
that the entire collective bargaining 
process is so time-consuming that 
when compulsory arbitration is 
added, proceedings must continue 
almost all of the time in the case of a 
one-year contract."3

A report on the Wisconsin ex­
perience with compi ’sory arbitra­
tion (final offer on the package, not 
on each issue) includes the observa­
tion that "it is apparent that arbitra­
tion is causing the wages of the 

(con tinu ed  un page 1 4 )

D r. Britt L. Po lley is associate executive d irector o f  the 
Indiana School Boards Association. This article was 
based upon comments made by D r. Po lley lo  the Penn­
sylvania School Boards Association at its 1980 summer 
program  at Bucknell University.
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f e f f l f a g -
I fro in page 13)
public employes to increase more 
than they would have under fact­
finding."4

The widely publicized Montreal 
policemen's strike occurred in spite 
of that dispute's having been sub­
ject to binding arbitration. The Con­
necticut School Boards Association 
found in its research that in 
Australia, where public-sector bind­
ing arbitration has existed since 
1904, there is a proportionately 
greater incidence of strikes than has 
occurred in Connecticut without 
binding arbitration. Obviously, 
binding arbitration does not 
guarantee labor peace.

It is also interesting to note one 
union's point of view on binding ar­
bitration. Gordon Cole writes in the 
AFL-CIO American Federationalist, 
"Arbitration has taken away the in­
itiative of trade unions. It has rr.ade 
it easy for union officials to escape 
responsibility. Arbitration has been 
a crutch and a scapegoat. With it, 
union and management have 
avoided responsibility. They are 
able to avoid new approaches. In 
com pulsory arb itration, labor 
disputes become cases to be argued 
in legal form in a courtroom at­
mosphere, there are long delays to 
ascertain the facts...it has failed to 
achieve its primary purpose"5

After considering the problems 
with binding arbitration, school 
boards are probably concerned 
because it places far-reaching 
power in the hands of a person not 
elected, not accountable to elected 
officials, and not necessarily a resi­
dent of the community or even the 
state.

Because this transfer of power 
contravenes the fundam ental 
nature of our democratic govern­
ment, in several states binding ar­
bitration legislation has been con­
tested. In at least five such states, 
binding arbitration has been 
declared unlawful.

It is apparent that compulsory 
arbitration offends the equal pro­
tection clause of the U.S. Constitu­
tion when the right of voters to cast

effective ballots is violated because 
governmental decisions are made 
by politically unaccountable in­
dividuals — arbitrators.

The Colorado Supreme Court 
noted that the Colorado law would 
seriously conflict with basic tenets 
of representative government. The 
fundamental concern in this litiga­
tion is that officials engaged in 
governmental decision-m aking 
must be accountable to the citizens 
they represent.

Another concern that was 
alluded to earlier is that binding ar­
bitration discourages honest, good- 
faith collective bargaining. Interest 
arbitration awards generally at­
tempt to present a compromise 
among issues at dispute. This can 
only work to encourage unions to 
extend and expand their demands. 
Given the not uncommon "laundry 
list" of demands that public- 
employe unions bring to the 
bargaining table and given the 
presence of binding arbitration as 
an impasse procedure, there is no 
reason to expect a teachers' union 
to drop any of its demands. It is 
more probable that a union will 
hold its position through arbitra­
tion, since it risks nothing by such a 
strategy. The union may well gain 
more through the arbitrator than it 
could possibly achieve at the 
bargaining table.

It is also of significant concern 
that the arbitrator's role is that of an 
ad hoc  appointee who is not 
responsible for implemen* the 
contract and therefore is no com­
pelled to make awards that are

based upon effective, efficient 
management of public schools.

There are many other concerns 
board members can and do raise 
regarding binding arbitration, in­
cluding the lack of required stan­
dards for arbitrators or for their 
training; the tremendous costs in 
time and dollars resulting from ar­
bitration; and the corcern for com­
promise instead of ment.

The prospects for binding ar­
bitration are widely touted by some 
as a panacea for solving labor 
unrest, but it appears that binding 
arbitration in education labor rela­
tions raises some extremely serious 
questions. W e  can see the damage 
binding arbitration can do to 
representational government now 
operating in our schools. It is 
urgent for all concerned board 
members and their local com­
munities to forewarn legislators 
that binding arbitration is not the 
answer for public schools.

FOOTNOTES
1. Public Service Research Council, 
"Compulsory Binding Arbitration 
And Public Sector Labor Disputes," 
Issue Analysis, February 1979, p.1.

2. Berrodin, Eugene F., "What's 
Wrong with Compulsory Arbitra­
tion," Michigan Municipal League,

3. Public Personnel Management, 
January 1973, pp. 6-7.

4. Stern, James L., M onth ly Labor 
Review, September 1974, p. 39.

5. C o le ,  G o r d o n ,  A F L - C I O  
American Federationisl, June 1972, 
p. 19.

LANGUAGE Of ARBITRATION 

The term binding arbitration is used in this article to refer to 
the more technically correct phrasing, compulsory binding in­
terest arbitration. Other terms used in this area:

• Arbitration: A method of settling a labor-management 
dispute by having an impartial third party hold a formal hear­
ing, take testimony, and render a decision. The decision may 
or may not be binding upon the parties. If arbitration is 
prescribed by law as a method of settling disputes, it is 
usually preceded by mediation and fact-finding. Arbitration 
is compulsory if it is legislated.

• Interest Arbitration is the arbitration of disputes that 
arise during the course of contract negotiations, when an ar­
bitrator determines the final contents of the contract. This 
should not be confused with rights arbitration which deals 
with the interpretation or application of the existing contract, 
not the negotiation of a new one.
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March 20, 1986

TO: NEA-Alaska HB 130 Coordinators
Legislative Contacts 
Local Presidents 
NEA-Alaska Board of Directors 
NEA-Alaska Staff

FROM: Chip Tassone, HB 130 Project Coordinator

SUBJECT: Plans for Escalation of Activities

For those in attendance at the March 15 meeting, Thank You! It was good meeting 
you, and your enthusiastic participation gives great hope for success in the 
project.

For those unable to attend the meeting, Gayle's memo (attached) fills you in on 
the relevant information.

■ *

The significant repeated message from all the meeting activities and reports, is 
that our project Is creating change, but we need to do more; we need to escalate 
our activities.

This packet includes five sets of "notes from ....... " - - These notes resulted
from a planning activity at the March 15 meeting, and can provide ideas for 
those locals where the planning of activities for May 3 is not yet complete.

When your plans are complete, both for May 3 and subsequent picketing or other 
activities, we would very much appreciate having copies of your plans sent to 
the Anchorage office.

The list of "on-going project activities" (also attached), was incorporated into 
the March 15 meeting, again with the pounding message, "we need to escalate al1 
project activities". ~

To assist you in intensifying efforts and participation, we will be sending out 
more specific information and direction for some of the activities.

NEA-ALA
AFFILIATED W ITH THE NATIONAL EDUCATION



In the meantime, if you have any questions about any activities in the project, 
don't hesitate to call me or your Uni-Serv staff. I can be reached at the 
Anchorage office. ■

A final note: in planning any and all activities, REACH OUT! Try to involve all 
school employees, parents, groups and organizations in your area who are, or can 
be persuaded to support HB 130.

A REMINDER: "FLY-IN", April 4, 5, 6
Focus of "Fly-In" this year is HB 130

The Saturday Hearing from 2:00 P.M. - 4:00 P.M. 
will be by teleconference with sites listed in 
this packet.

There will be an all-night vigil at the State 
Capitol Saturday night with a/H our people and 
others participating---- more details, later.

ESCALATE....ESCALATE....ESCALATE....ESCALATE

CTl:01/sc
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S E L E C T  C O M M I T T E E  O N  L E G I S L A T I V E  E T H I C S

W E S T E R N  S T A T E S  L E G I S L A T I V E  
F O R E S T R Y  T A S K  F O R C E

E X E C U T I V E  C O M M I T T E E  
W E S T E R N  L E G I S L A T I V E  C O N F E R E N C E  

C O U N C I L  O F  S T A T E  G O V E R N M E N T S

AlTCflSATC MEMBER 
N A T I O N A L  C O N F E R E N C E  O F  S T A T E  L E G I S L A T U R E S  

S T ATE A N D  F E D E R A L  A S S E M B L Y  
C O M M I T T E E  O N  

r C O C B A L  T A X A T I O N  T O A D C  A N D  E C O N O M I C  D E V E L O P M E N T

A l l  M e m b e r s  o f  t h e  S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
J u n e a u ,  A l a s k a

D e a r  C o l l e a g u e s :

O b v i o u s l y  t h i s  n o t e  a n d  t h e  a t t a c h m e n t s  h a v e  b e e n  d i s t r i b u t e d  
b y  t h e  u n d e r s i g n e d .

I r r e s p e c t i v e  o f  h o w  y o u  m a y  f e e l  a b o u t  H B  130, t h e  a t t a c h e d  
c o p y  o f  t h e  L e w  W i l l i a m s  (" K e t c h i k a n  D a i l y  N e w s " )  e d i t o r i a l  
s h o u l d  p r o v e  o f  i n t e r e s t .

M o r e  i m p o r t a n t l y ,  t h e  s e c o n d  a t t a c h m e n t ,  w h i c h  is a u t h e n t i c ,  
g i v e s  y o u  t h e  N E A - A l a s k a  g a m e  p l a n  f o r  t h e  r e m a i n d e r  o f  t h e  
s e s s i o n .  I t ' s  t o o  b a d  t h a t  P r e s i d e n t  B e n n e t t  h a s  t o  r e c e i v e
1 , 0 0 0  l e t t e r s  o f  r e m o n s t r a t i o n ;  i t ' s  a l s o  a s o r t  o f  a m i n o r  
t r a g e d y  t h a t  t h e  h o m e s  o f  S e n a t o r  F a i k s  a n d  S e n a t o r  A b o o d  a r e  
g o i n g  t o  b e  p i c k e t e d  o n  M a y  3rd. T h i s  is n o  w a y ,  i n  m y  
o p i n i o n ,  t o  w i n  f r i e n d s  a n d  i n f l u e n c e  p e o p l e .

A t  l e a s t  t h e y ' r e  n o t  g o i n g  t o  p i c k e t  m y  h o m e  in K e t c h i k a n ,  a s  
f a r  a s  I c a n  t e l l ;  I ' m  m i f f e d  a b o u t  t h a t .

V e r y  t r u l y  y o u r s ,

R o b e r t  H. Z i e g l e r ,  Sr. 

A t t a c h m e n t s



Ketchikan Daily News 

Monday, April 7, 1966

Editorial Mi
No time for HB 130

Teachers from around the state flew into Juneau for a 
weekend demonstration on the Capitol steps. It’s part of an 
< 'ganized campaign by NEA-Alaska to push for passage of 
itB 130, which requires binding arbitration in the event of 
disputes between school boards and teachers.

We are going to see more demonstrations. There will be 
letters to the editor, information booths at malls, direct mail 
pushes to influence parents and use of kids in the program. 
We object to the use of youngsters for a strictly political 
action by a teachers’ union. It ’s blatantly unethical

This is strictly a union battle to gain an advantage in 
negotiations of salaries and working conditions for teachers. 
It ’s not a quality of education issue. It has nothing to do with 
curriculum or the welfare of students.

It ’s a poorly timed idea especially with the reduction in oil 
revenues to the state and local governments.

Under HB 130, if a school district and a group of teachers 
are unable to agree on a contract a mediator will be brought 
in and the school district will be bound by the decision of the 
mediator. It ’s not hard to see that in all situations the 
teachers will benefit from this. The districts will pay more, 
whether or not they can afford it. Control *of local districts 
will go from the taxpayers, who elect the school boards, to 
the teachers. If such was not the case, we are sure that 
NEA-Alaska wouldn’t be putting on its push for passage of 
HB 130.

Some states have passe .W* arbitration laws. Sitka 
School Superintendent A: *  - ' louse last week said that
Michigan has such a law. ».e formerly worked there and said 
that districts lose control of employee payroll costs with binding arbitration. Losing control of any cost in Alaska in 
this tight money situation is unwise.

Alaska teachers should have no complaint. They make 
about 'UW) more per year than the average teacher pay in 
the U.S. ...v, make higher average salaries than any other 
union group in Alaska except for maybe ferry skippers and 
airline pilots. And many get automatic raises each year 
above what they negotiate in salary increases.

State Sen. Mitch Abood, R-Anchorage, says HB 130 isn’t 
going to mo^e out of his committee in its current form. He is 
willing to compromise with the teachers. Knowing the 
teachers’ union, they w on’t compromise. In fact, according to 
their plan of attack, they are going to especially target 
Abood’s district with petitions and mailers.

That doesn’t sound much like compromise.
Sen. Bill Ray, D-Juneau, says that the chances of HB 130 

passing this year are slim to none. It’s inappropriate for it to 
even have a slim chance. But it may have that chance if 
citizens aside from teacher union members don’t advise their le^islat'gfs^achordingly:;' •//*' Z.
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March 20, 1986

TO:

FROM:

SUBJECT:

NEA-Alaska HB 120 Coordinator. 
Legislative Contacts 
Local Presidents 
NEA-Alaska Board of Directors 
NEA-Alaska Staff

Chip Tassone, HB 130 Project Coordinator 

Plans for Escalation of Activities

ft \ v x ^ “

For those in attendance at the March 15 meeting, Thank You! It was good meeting 
you, and your enthusiastic participation gives great hope for success in the 
project.

For those unable to attend the meeting, Gayle's memo (attached) fills you in on 
the relevant information.

The significant repeated message from all the meeting activities and reports, is 
that our project i_s creating change, but we need to do more; we need to escalate 
our activities.

This packet includes five sets of "notes from ......." - - These notes resulted
from a planning activity at the March 15 meeting, and can provide ideas for 
those locals where the planning of activities for May 3 is not yet complete.

When your plans are complete, both for May 3 and subsequent picketing or other 
activities, we would very much appreciate having copies of your plans sent to 
the Anchorage office.

The list of "on-going project activities" (also attached), was incorporated into 
the March 15 meeting, again with the pounding message, "we need to escalate aj_l_ 
project activities"*

To assist you in intensifying efforts and participation, we will be sending out 
more specific information and direction for some of the activities.



In the mean me, ir you have any questions about any activities in the project, 
don't esitata to call me or your Uni-Serv staff. I can be reached at the 
Anchorage office. •

A final note: in planning any and all activities, REACH OUT! Try to involve all 
school employees, parents, groups and organizations in your area who are, or can 
be persuaded to support HB 120.

A REMINDER: "FLY-IN", April 4, 5, 6
Focus of "Fly-In" this year is HB 130

The Saturday Hearing from 2:00 P.M. - 4:00 P.M. 
will be by teleconference with sites listed in 
this packet.

There will be an all-night vigil at the State 
Capitol Saturday niant with a n  our people and 
others participating more details, later.

ESCALATE ESCALATE ESCALATE ESCALATE

CTl:01/sc
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March 18, 1986

TO Ron Binkley, 3ev Gulliksen, Sandy Peotter, Larry Trani 
Allen Wintersteen

FROM: Gayle Pierce, Chip Tassone

RE: Coordinator Meeting March 15th

Hello,

We missed you at the meeting but hope to catch up to you soon with these mate­
rials and by phone.

The agenda for the meeting is enclosed. As you know, Chip is assuming the role' 
of HB 130 coordinator as I move into my new job as Uniserv Field. Staff. So the 
morning of our meeting had three purposes - Introductions to Chip and vice 
versa, assessment of where we are compared to where we hoped to be last June 
when the project was conceived and analysis of what is happening .in Juneau. •

In a nutshell, our efforts are having the desired effect. Senator Abood has 
spent and continues to spend quite a lot of time on the Bill and it seems he 
sincerely wants to address the problem of finality in some way. He is hoping 
for a compromise position from both parties. The problem is the School Boards 
Association can say no forever, preser/e the status quo and thereby protect the 
unfair advantage they currently enjoy in negotiations. It is becoming clearer 
to everyone that the effort to negotiate a compromise bill is a replication of 
the_experience of Locals at the bargaining table. We've suggested Binding 
Arbitration as a mechanism to resolve the dispute.

It is Bob's assessment that the constituent pressure on Bennett and the other 
Legislators by mail and especially at constituent teleconferences has changed 
votes to "yes" and, most importantly, is affecting the priority status of the 
Bill. Our work with Senator Abood is slow, frustrating, but there are signs 
that it is having the desired effect.

The important message is hang in there! The Bill could sit in Committee until 
the last day and still go through all the necessary steps to be signed into law. 
Bob, Jean and Bob Cooksey are more optimistic now than ever - but we've got to 
keep the pressure on and b'e successful in our escalation plans as we move toward 
the end of the session.

The afternoon of our meeting focused on plans from now until when tne session 
adjourns. Please review the list and note especially, the teleconferences, the 
postcards, Fly In plans, the petition drive which will take considerable orga­
nization on your part, and finally, May 3rd and informational picketing.
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Thank you for all you have done.
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LET’S FINISH THE JOB 
LOCAL COORDINATORS MEETING

MARCH 15TH, 1986 

SHERATON HOTEL, ANCHORAGE

I INTRODUCTIONS GAYLE

II GET AQUAINTED EXERCISE CHIP

III OUR GOALS WHEN THE PROJECT BEGAN GAYLE 
WHERE WE ARE NOW

IV HB 130 - WHAT IS HAPPENING IN JUNEAU BOB

V COLLECTIVE POWER CHIP

LUNCH

VI ONGOING ACTIVITIES/ESCALATION CHIP/GAYLE
»

VII PLANNING FOR ACTIVITY IN THE LOCAL CHIP


