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in developing local protocols. The Council on Domestic 
Violence and Sexual Assault will assist in development of 
local protocols, which are to be filed with the Council.

6 ) Endangering tne Welfare of a Minor 

EXISTING

Under AS 11.51.100 it is a Class C felony if a person legally 
charged with the care of a child under the age of 10 inten­
tionally deserts the child under circumstances creating a risk 
of physical injury to the child.

PROPOSED

SB 243, Section 2 would clarify that persons entrusted with 
the care of a child (babysitters, for example) are also liable 
for criminal penalties (Class A misdemeanor) for exposing a 
child to physical injury, and would expand the law's coverage 
to children under the age of 13.

7) Definition of Sexual Abuse 

EXISTING

AS 11, the Criminal Code, establishes criminal penalties for 
sexual offenses against minors, but does not provide a defini­
tion of sexual abuse. The term "sexual abuse" is used 
throughout Title 47, but j . s  not defined.

EXISTING

SB 243, Section 10 adds a definition of sexual abuse to Title 
47. This definition would be used in determining when the 
state should provide services to children who are sexually 
abused by family members.

8 ) Temporary Restraining Orders 

EXISTING

AS 23.35.010 - .020 provides for injunctive relief and emer­
gency injunctive relief to be granted to victims of domestic 
violence. By definition, an injunction may be served only 
when the victim cohabits with the perpetrator.

PROPOSED

SB 243, Section 20 authorizes the state to enjoin or limit 
persons unrelated to a child victim from having contact with 
children.

In addition, SB 29 broadens the definition of domestic vio­
lence, and hence those who can file petitions for injunctive



relief, to include grandparents and children, regardless of 
whether they are cohabiting with the abuser.

SB 1 (HB 119), would give the superior court and district 
court compatible jurisdiction over domestic relations matters. 
SB 67 would require local law enforcement officers, rather 
than state troopers, to serve domestic violence injunctions. 
Both bills are intended to increase the effficiency of the 
existing TRO process.



C R I M I N A L  C O D E  P R O V I S I O N S

1) Statute of Limitations 

EXISTING

The general statute of limitations is five years (AS 
12.10.010). AS 12.10.020(c) allows an extension of five 
additional years for a sexual offense committed against a 
person under age 16.

PROPOSED

SB 243, Section 5 would include prostitution related offenses 
among those to which the extension applies.

2) Rape Shield 

EXISTING

AS 12.45.045 limits introduction in a sexual assault trial of 
the victim's previous sexual conduct.

PROPOSED

SB 243, Section 6 clarifies that these same protections apply 
to child victims as well.

3) Mandatory ^rison Sentences For Sex Offenders 

EXISTING

Current statutes establish presumptive terms for sex offend­
ers. AS 12.55.125 provides for a maximum 30 year sentence 
with 8 years presumptive for sexual abuse of a minor in the 
first degree (sexual penetration), a maximum 10 year sentence 
for sexual abuse of a minor in the second degree (sexual 
contact under 13; incest), a maximum 5 year sentence for third 
degree (sexual contact over 13). Presumptive sentences apply 
in second offenses of second and third degree abuse.

A presumptive sentence provides for a set term, which can be 
reduced or increased based on aggravating and mitigating 
factors (AS 12.55.155); there is no parole, eligibility under a 
presumptive sentence. By contrast, mandatory sentences 
provide for a minimum and maximum term, and the judge has 
discretion to sentence within that range; parole may be 
granted after 1/3 of the sentence has been served.

PROPOSED

The recent Serdahely decision in the Cleary case calls for a 
study (by July 1985) of the impact of presumptive sentencing 
on prisoner populations. The results of the study should be 
reviewed and possible recommendations for statutory revision 
considered.



4) P a r o l e  R e q u i r e m e n t s  for Sex O f f e n d e r s

EXISTING

Our current presumptive sentencing procedure does not provide 
for parole. Non-presumptive sentences can carry parole of the 
unserved portion of a sentence (generally 1/3 of the te r m ) , 
and probation as ordered by the court. AS 33.15.065 allows 
the victim to be notified of and comment on parole hearings.



C H I L D  IN C O U R T R O O M

Article IV , Section 15 of the Alaska State Constitution 
authorizes the Supreme Court to promulgate rules governing 
procedure in civil and criminal cases in all courts. Rules 
may be changed by a two-thirds vote of the Legislature.

1) Consider the Child a Competent Witness 

EXISTING

Evidence Rule 601 does not presume against a child's capacity 
to testify. All witnesses must demonstrate the difference 
between the truth and a lie, and the ability to be understood 
by the court either directly or through interpretation.

2) Permit Leading Questions 

EXISTING

Evidence Rule 611 recognizes that leading que are a
proper part of cross-examination, and specific  .idresses
witnesses having difficulty in communicating be se of 
immaturity.

3) Hearsay Evidence 

EXISTING

Alaska Criminal Rule 6 (r) allows hearsay evidence to be 
presented to the grand jury if there is compelling justifica­
tion for its introduction.

PROPOSED

SB 3 would allow the out of court statement of a child under 
the age of 10 to be introduced at grand jury proceedings. The 
child must testify at the proceeding or be unavailable as 
defined in the bill. The grand jury must be informed of the 
reason for the child's unavailability, and corroborative 
evidence must be introduced.

4) Videotaping 

EXISTING

AS 12.45.047 allows the court to videotape the testimony of a 
child victim (under age 16). The trial judge presides at the 
videotaping, and the defendant is afforded all rights applica­
ble to defendants during trial.

P R O P O S E D



The videotape of a child victim's statement is considered 
hearsay evidence. Under proposed SB 3, a videotape could be 
introduced to the grand jury if the criteria of the bill are 
met.

5) Closed Circuit TV 

EXISTING

Use of closed circuit TV, whereby the child's testimony is 
recorded in a separate room and televised in the courtroom, is 
not current practice in Alaska. The Juneau Court System has 
the capability (with VCRs and monitors) of using closed 
circuit TV, and has indicated interest in using it before the 
grand jury. Use of closed circuit TV at trial is currently 
being challenged in the California courts as a violation of 
the Sixth Amendment guarantee of the accused to confront the 
w i t ness.

6 ) Remove Corroboration Rules 

EXISTING

Alaska has no corroboration rules for child sexual assault 
cases.

7) Anatomical Dolls 

EXISTING

Evidence Rules 401 and 402 deem all relevant evidence 
admissible. Evidence is relevant if it makes the existence of 
any fact more or less probable. The Alaska Court System 
currently allows the use of anatomical dolls as evidence.

8 ) Prompt Disposition of Cases 

EXISTING

Criminal Rule 141 requires that trial begin within 120 days of 
the charge.

9) Bill of Rights for Child Victims 

EXISTING

AS 12.61.010 assures that victims will be given certain 
assistance during the course of a criminal proceeding. 
Specific rights include: protection from harm, notification of 
date of trial, notification of procedure to obtain victim 
compensation, provision of medical assistance.

P R O P O S E D



10) G u a r d i a n  A d  L i t e m

EXISTING

AS 25.24.310(c) allows the court to appoint an attorney or 
other person to provide guardian ad litem services to a minor 
in any legal proceeding involving the minor's welfare. If the 
parties are indigent, the Office of Public Advocacy (AS 
44.21.410) serves as the guardian. The Office was established 
in 1984 and charged with providing public guardian and guard­
ian ad litem services. Offices are located in Fairbanks and 
Anchorage, with contract services provided throughout the 
state. FY 85 budget was $2,176 million. In 1984, 700 guard­
ians ad litem were appointed by the court.



P R I V A C Y  P R O T E C T I O N

1) Protect child victim's identity from disclosure 

EXISTING

AS 47.17.090 prohibits disclosure of all court records and 
information pertaining to a minor (age 18 and und e r ) . Chil­
dren 's Court Rule 26 prohibits release to the public of the 
name or picture of a child under its jurisdiction. In addi­
tion, AS 12.45.048 allows the exclusion of the public from the 
courtroom during the testimony of a child under the age of 16 
who is the victim of a sexual offense.



E D U C A T I O N  A N D  P R E V E N T I O N

1) School District Curricula 

EXISTING

AS 14.30.360 encourages school districts to conduct health 
education programs, including instruction in family health and 
appropriate use of health services. This is the only 
curriculum (other than bilingual-bicultural education) 
addressed in the statutes. Standard procedure in Alaska is 
for local districts to develop curricula through a public 
hearing process. The Department has developed model 
curricula, which serve as guidelines for the school districts.

PROPOSED

SB 8 would urge expansion of existing health curricula to 
include the identification and prevention of child abuse, 
child abduction, neglect, sexual abuse, and domestic violence. 
Assistance in developing curricula would be provided by the 
Department of Education and the Council on Domestic Violence 
and Sexual Assault.

2) Training for Teachers 

EXISTING

AS 14.03.030 authorizes school districts to offer up to 10 
days of in-service training. Training programs are left to 
local discretion.

PROPOSED

SB 28 would require that each school district devote one half 
day of inservice training to recognition and reporting of 
child abuse and neglect for both school teachers and 
administrative staff.

3) Training for Judges 

EXISTING

Justice Rabinowitz, Chief Justice of the Alaska Supreme Court, 
supervises training for all justices, judges, and magistrates 
in Alaska. In the last year, the Judicial Conference has 
included training on domestic violence and will be including a 
session on child abuse this spring.

4) Training State Employees 

EXISTING

AS 47.17.020 requires reporting by certain state employees and 
others of suspected incidents of child abuse and neglect.



SB 28 would require state agencies that employ people who are 
required to report to provide ongoing training on the recogni­
tion and reporting of child abuse and neglect.

P R O P O S E D



LICENSING AND BACKGROUND CHECKS

1) Criminal History Check on Supervisors of Children 

EXISTING

AS 12.62.035 allows any employer to examine the criminal 
conviction records (sexual offenses only) of persons who hold 
or are applying for paid or volunteer positions which would 
give them supervisory or disciplinary power over children.

PROPOSED

SB 21 expands the type of convictions that may be released to 
include all crimes that might pose a risk to children, and 
allows the release of outstanding warrants for these crimes.

2) Criminal History Checks on Foster and Adoptive Parents 

EXISTING

AS 25.23.100(d) requires that the Department of Health and 
Social Services, or another qualified agency, as ordered by 
the courts, determine the suitability of adoptive families.
7AAC 51.420, which governs home evaluations of adoptive 
families, does not specify that criminal history checks be 
performed.

7AAC 50.410 governs qualifications of foster parents, and 
allows for review of state and local law enforcement arrest 
and conviction records.

PROPOSED

SB 21 would require the Department to request a background 
check by the Department of Public Safety on persons seeking to 
adopt a minor and on foster parents.

3) Criminal History Checks on School Employees 

EXISTING

The general provisions of AS 12.62.035 apply to school 
employees as well.

PROPOSED

SCR 3 would encourage local school districts to implement 
background checks on school employees. This -resolution 
reflects the state board's policy of local control.



1) State Payment for Treatment of Child Victim 

EXISTING

The Department of Health and Social Services' policy is to 
provide initial treatment during the investigation/assessment 
phase of r« child sexual abuse case, and to refer the child 
elsewhere for ongoing treatment. Some treatment providers 
charge no fees; others have sliding fee scales. The Depart­
ment pays for the service when funds are available.

The Department's Preventive Youth Services Grant program 
provides funding to community mental health programs, local 
non-profits, and others specifically for treatment and coun­
seling of victims of child abuse and neglect.

The Council on Domestic Violence and Sexual Assault also 
administers grants. The Council is currently funding 23 
programs, 19 of which deal with child sexual assault. FY 85 
funding was $4.3 million.

The Community Mental Health Services Act (AS 47.30.520-.620) 
provides state funding for locally developed and administered 
community mental health programs. 26 programs currently exist 
and many provide services to victims and families of sexual 
assault. FY 85 funding was $5.7 million.

Treatment resources are not adequate for the child victim. 
Some children are going untreated, particularly in rural areas 
of the state.

PROPOSED

Funding mechanisms and programs exist. However, many programs 
are not accepting new referrals or have month-long waiting 
periods because of insufficient staffing. FY 86 budget 
requests (per Governor's proposed budget):

Preventive Youth Services $1,500,000
Council on Domestic Violence 4,985,000
Community Mental Health 6,280,000

T R E A T M E N T / R E H A B I L I T A T I O N

2) Perpetrator Pay for Treatment of Child 

EXISTING

The courts may order that restitution be made to the victim. 
Case law states that the amount of restitution must be 
determined at the time of sentencing, and that a hearing must 
be held to determine the perpetrator's ability to pay.

In addition, AS 18.67.101 authorizes the Violent Crimes 
Compensation Board to pay for costs of personal injury result­
ing from sexual assault, sexual abuse, and contributing to the



delinquency of a minor. This includes psychological 
cour seling.

3) Rehabilitation of Offenders

EXISTING

The Department of Corrections offers treatment programs for 
sex offenders at the Fairbanks Correctional Center (capacity 
for 20 offenders) and at Highland Mountain (capacity for 60 
offenders), and has recently awarded a contract to Juneau's 
Lemon Creek facility (40 offenders). Alaska has approximately 
400 sex offenders in its corrections system. Policy is to 
offer treatment to prisoners in the last three years of their 
sentence, with priority placement based on the age of the 
victim, the number of victims, whether treatment has been 
ordered by the court, and the offender's willingness to 
receive treatment. Treatment continues on an outpatient basis 
throughout parole. Average annual cost per offender is 
$3-4,000. Some offenders are bei~g released without 
treatment.

PROPOSED

The Department of Corrections' FY 86 budget proposes funding 
for the expansion of the Highland Mountain program to 80. the 
Cleary decision mandates an evaluation (by July) of the 
currently offered rehabilitation programs, and calls for 
additional offerings at specific facilities. The Department's 
findings should be reviewed and possible funding needs 
considered at that time.



P A R E N T A L  K I D N A P P I N G

1) Penalties for Parental Kidnapping 

EXISTING

Under AS 11.41.320-.333 , "custodial interference" ( a relative 
of the child taking the child from the lawful custodian) is a 
Class A  misdemeanor. If the child is removed from the state 
it becomes a Class C felony.



C H I L D  P O R N O G R A P H Y  A N D  P R O S T I T U T I O N

1) Production and Distribution of Child Pornography 

EXISTING

Under AS 11.61.125 it is a Class C felony to bring child 
pornography into the state for commercial sale or distribu­
tion, or to possess or publish such material with intent to 
sell commercially.

PROPOSED

SB 243, Sections 3 and 4, removes the requirement that 
distribution be for commercial purposes, and defines 
distribution to include delivering, selling, renting, lending, 
giving, exhibiting, presenting, providing, and exchanging, 
whether or not for monetary or other consideration.

2) Allow for Expert Witnesses to Prove Aq? of Child 

EXISTING

Criminal Rule 28 allows the court to appoint any expert 
witnesses agreed upon by the parties, and to appoint witnesses 
of its own selection well.

3) Penalties for Those Aiding/Promoting Child Pornography 

EXISTING

Under AS 11.41.455 it is a Class 3 felony to induce or employ, 
or as a parent permit, a child under the age of 18 to engage 
in pornography.

4) Penalties for Those Aiding/Promoting Child Prostitution 

EXISTING

Under AS 11.66.110(a)(2) it is a Class A felony to induce a 
person under the age of 16 to engage in prostitution.

5) Penalties for Patronizing a Child Prostitute 

EXISTING

Under AS 11.41.434 sexual penetration of a child under the age 
of 13 is an unclassified felony . Under AS 11.41.436, sexual 
abuse of a child under the age of 16 is a Class B felony.





CSSB 243 (HESS), Relating to the protection of children

SECTION-BY-SECTION ANALYSIS

Section 1
Under existing AS 11.51.100, endangering the 

welfare of a minor, it is class C felony offense for a 
parent or guardian to intentionally desert a child under 
circumstances which place the child in substantial danger of 
injury. Section 1 of this bill adds "in the first degree" 
to the title of the existing crime (sec. 2 , below, adds a 
"second degree" form of the crime), and expands the law's 
coverage to children under the age of 13 (rather than under 
age 1 0 ).

Section 2
This section creates a new class A misdemeanor 

crime: endangering the welfare of a minor in the second
degree. A person commits this crime if he has been en­
trusted with the care of a child under 13 and either: (1)
negligently exposes the child to circumstances creating a 
substantial risk of injury or abuse, Oi. (2 ) negligently 
exposes the child to physical injury by failing to provide 
the child with necessary care, food, shelter, or medical 
attention.

Sections 3 and 4
Under AS 11.61.125, enacted in 1983, it is a class 

C felony offense to bring child pornography (visual depic­
tions of children engaged in sex acts) into the state for 
sale or distribution. The law also prohibits possession or 
publication of such material with intent to sell it. As 
presently written, however, AS 11.61.125 does not explicitly 
prohibit the sale of child pornography. Section 3 streng­
thens existing law, by explicitly prohibiting sale, and 
further, prohibits sale and distribution whether or not for 
commercial consideration.

Section 5
AS 12.10.020(c), enacted in 1983, extended the 

general five-year statute of limitations for sex crimes 
against children. Under certain circumstances, a crime of 
this nature can be prosecuted up to 10 years after it was 
committed. This extension was adopted because, under the 
prior law, the five-year limitation period often expired 
before the child victim became old enough to report the 
assault. This was especially true when the victim was a 
very young child. Section 4 of this bill amends the lan­
guage of AS 12.10.020 to include prostitution- related of­
fenses among those offenses to which the extension applies. 
The amended language also includes offenses committed under 
sections of the criminal code that were repealed when the 
laws relating to sexual offenses against children were 
revised in 1983.

-  1 -



AS 12.45.045, which limits the introduction in a 
sexual assault trial of evidence of the victim's previous 
sexual conduct, was adopted in 1978 as part of "the new 
criminal code. Virtually all states have adopted some 
version of such a "rape shield" statute. The statute is 
designed to protect the sexual assault victim from unwar­
ranted invasion into her private life. As originally 
adopted in the new criminal code, serious sexual offenses 
against children were included in the general sexual assault 
statutes. The protections included in AS 12.45.045 thus 
applied in child abuse cases as well as adult rape cases.

In 1983 the criminal laws regarding sexual of­
fenses against children were revised; most sexual offenses 
against children are now called "sexual abuse of a minor" in 
one of four degrees. Unfortunately, the language of 
AS 12.45.045 was not altered to reflect the new designation 
for sexual crimes against children. Section 6 of this bill 
amends the statute to make it clear that the protections 
accorded to adult victims of a sexual assault apply to child 
victims as well.

Section 7
Under AS 47.10.081, before a juvenile court may 

"dispose of" (sentence) a delinquent minor, all parties must 
receive a predisposition report. This report is prepared by 
a DFYS worker. Section 12 amends AS 47.10.081(c) to provide 
that the report must be provided to all parties six (rather 
than 1 0 ) working days before the hearing.

The present 10-dav requirement presents consid­
erable practical problems, and often requires a delay in the 
disposition proceedings. In delinquency dispositions where 
there are 30 or less calendar days between adjudication and 
disposition, investigating probation officers may have fewer 
working days to complete their investigation and prepare the 
disposition report than the parties have to review the 
document prior to court. The ten day requirement also 
eliminates any possibility of a practical effort to reduce 
the total time between adjudication and disposition for 
those children detailed during that process. The present 
"1 0-day rule" has resulted in lengthening periods of 
detention because additional time is necessary to complete 
predisposition investigations and disposition hearings must 
be postponed.

Section 8

This section would change the standard for assum­
ing emergency custody in neglect cases to conform to the 
same standard used in abuse cases. It would thus allow 
earlier emergency intervention to protect neglected child­
ren. It would also allow assumption of custody of neglected 
children who need immediate medical attention rather than 
requiring that their life be endangered.

S e c t i o n  6
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Section 9 allows DFYS discretion in filing 
petitions when emergency custody has been assumed in 
situations that do not require continued protective custody 
or DFYS involvement. These instances constitute a small 
percentage of the emergency custody cases, and involve 
situations in wnich a primary or temporary caretaker has 
allowed the child to wander off and the child is discovered 
by parties who do not know the family. Under current law, 
in order to provide temporary shelter for the child until 
parents are located, DFYS must assume emergency custody. A 
request to dismiss is often filed with the petition in these 
situations, and the petition is filed only because the 
present statute appears to require it. This section elimi­
nates the need for this unnecessary paperwork.

Section 10
Section 10 defines the term "sexual abuse" for 

purposes of civil child in need of aid (CINA) proceedings 
under AS 47. Although the term "sexual abuse" is now used 
in AS 47, it is. not defined. The proposed definition would 
prevent constitutional challenges to the state's assumption 
of jurisdiction over children v/ho are sexually abused by 
their parents.

To allow DFYS intervention in all cases of sus­
pected sexual abuse, the definition is quite broad. It 
includes all sexual conduct which is also a crime. Other 
forms of inappropriate touching are also included, but 
conduct reasonably necessary for normal caretaker or medical 
responsibilities is excluded.

Section 11
AS 47.17.010 is a statement of legislative intent 

that protective services should be provided to child victims 
of abuse and neglect to prevent further harm to the child, 
enhance the general well-being of children, and preserve 
family life. Section 11 clarifies that family life should 
be preserved whenever it is in the best interests of the 
child to do so.

Section 12
This section revises and expands existing law 

requiring persons in certain professions to report to DFYS 
suspected abuse of a child by a parent or other caretaker. 
Under existing law, a significant number of persons who 
regularly have access to information that a child has suf­
fered harm as the result of abuse or neglect by a caretaker 
are not required to report that information. The revised 
statute focuses upon those individuals who regularly have 
contact with a child, or a child's family, and are therefore 
in a position to gain knowledge of child abuse and neglect. 
These changes are needed to insure that all children abused 
cr neglected by caretakers come to the attention of DFYS.

S e c t i o n  9
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Under present law, persons in the categories 
listed in AS 47.17.020 are required to report suspected 
child abuse or neglect only if the abuse or neglect is 
caused by or attributable to the actions of a person "re­
sponsible for the child's welfare." Thus, harm caused by a 
person not related to the child or residing in the child's 
home need not be reported to DFYS.

Section 12 adds a new provision to the statutes: 
reports to lav/ enforcement agencies. If a person listed in 
AS 47.17.020 (the general reporting statute) has reason to 
believe that a child has suffered harm as a result of
injury, neglect, or exploitation by someone other than a 
family member or caretaker, the person must report that harm 
to a law enforcement officer (rather than DFYS). The law 
should require that all instances of abuse or neglect be 
reported to the authorities, not just intrafamiiy abuse. 
All children should be protected under the law, without 
regard to the identity of the perpetrator or the relation­
ship to the child victim.

If the person reporting the abuse is not aware of 
the perpetrator's relationship to the victim, Section 12 
allows a report to be made to either DFYS or a law 
enforcement officer.

Section 13

Section 13 requires film processors to report 
suspected cases of child pornography to law enforcement
authorities for investigation. Several other states have
such a requirement. On at least one occasion in the past, 
an Alaska man who photographed a young child engaged in sex 
acts with him was apprehended as a result of a similar 
reporting requirement in another state. A person who
knowingly fails to make a report as required in this section 
is guilty of a class B misdemeanor under AS 47.17.068 (see 
sec. 2 1 , below).

Section 14

The current scope of DFYS services does not extend 
beyond intra-family offenses. Section 14 clarifies that if, 
after a preliminary investigation, DFYS determines that the 
harm was not caused by a family member, the report shall be 
turned over to a local law enforcement officer.

Section 15 - 17
Sections 15, 16 and 17 amend the confidentiality, 

immunity, and privileged evidence provisions in existing 
AS 47.17 to make it clear that the applicability of these 
provisions applies to both civil and criminal proceedings. 
This clarification is necessary as a result of the appellate 
court's decision in State v. R.H. and Wetherhorn, 683 P. 2d



269 (Alaska App. 1984) . The Wetherhorn court held that the 
phrase "judicial proceeding," as used in AS 47.17.060 
(dealing with evidence that is not privileged), refers only 
to civil proceedings.

Section 18
Section 18 contains a conforming amendment per the 

clarified definition of abuse in Section 21.

Section 19
This section contains a conforming amendment 

extending existing "B" misdemeanor penalties for failure to 
report suspected child abuse, as explained above regarding 
Section 13.

Section 20
Section 20 of this bill provides broad authority 

to the state to enjoin or limit persons who endanger chil­
dren in the ways specified from having contact with chil­
dren. While there may be common law authority for this 
view, statutory, confirmation of this authority removes one 
issue from possible litigation in cases where the attorney 
general chooses to bring an action to enjoin or limit a 
person from contact with children. This addresses the 
problem of no regulation of day care providers who care for 
less than five children without burdening the public with 
regulation of all day care providers.

Section 21
This section clarifies the definition of abuse in 

AS 47.17 (reporting statute) in light of existing 
definitions of "neglect" and "child" in this section. Abuse 
as used in Title 47 would apply to all incidents of harm 
against children regardless of who the perpetrator is unless 
it is specifically stated that the perpetrator must be a 
person responsible for the child's welfare. This 
destinction is necessary, as DFYS's scope does not extend 
beyond intra-family abuses.

Section 22
Existing law requires "practitioners of the 

healing arts" to report suspected child abuse or neglect. 
This section expands the definition of this term to include 
dental hygienists, nurse practitioners and physician's 
assistants. Although these health care professionals are 
considered included in the current definition, this amend­
ment clears up any possible uncertainty by specifically 
referring to persons who hold these positions.

Section 23
This section clarifies the definition of sexual 

exploitation in AS 47.17 (reporting statute).

S e c t i o n  24



This section adds new definitions related to the 
expanded classes of persons who must report child abuse.

Sections 25 and 26
Section 25 amends AS 47.35.070(a) to bring this 

statute into conformity with the criminal code by making 
violations of child care licensing statutes and regulations 
a class B misdemeanor. Section 26 adds language that gives 
statutory authority to the Department of Health and Social 
Services to establish a system of civil enforcement (includ­
ing the levy of up to $ 2 00 daily in civil penalties) for 
violations of its licensing statutes and regulations.

This authority will provide the department with a 
valuable regulatory tool. Presently, the department has 
only two choices with respect to licensees who violate 
statutes and regulations. The department can either revoke 
the license or do nothing. While the department can require 
the licensee to establish a plan of correction for viola­
tions, its only lever to enforce this requirement is the 
authority to revoke the license. If a system of civil 
penalties existed, .the department would have the additional 
tool of fining licensees for minor violations of regulations 
and statutes. The new language makes it clear that imposi­
tion of a civil penalty would not preclude criminal prosecu­
tion in appropriate circumstances.





C H I L D  A N D  F A M I L Y  P R O T E C T I O N

FINANCIAL IMPLICATIONS

Statistics kept by the Division of Family and Youth Services 
(DYFS) , Department of Health and Social Services indicate a 219% 
increase in reports of child abuse and neglect during the six year 
period FY 78 to FY 83. Although a similar statistic has not been 
developed by the Department of Public Safety, the department's 
monthly reports indicate a corresponding increase in reports to law 
enforcement officials. Reports made to DFYS are generally 
intra-family abuses. Abuse by an individual not related to the 
child victim is handled by local law enforcement agencies and the 
state troopers.

Fiscal notes are currently being developed on the proposed 
legislation. Fiscal notes on the original versions of these bills 
were primarily for additional staff positions to handle the 
expected increase in the number of reports of abuse and the 
corresponding number of prosecutions, incarcerations, and 
counseling referrals. Many of these increased staffing needs exist 
now. The following is an identification of services that will be 
impacted.

The Governor's proposed FY 86 budget contains increased funding, as 
indicated below, for the following:

DFYS, Social Workers___________________________________________ $1, 873 , 600

Although the overall DFYS caseload has increased 173% since FY 78, 
there has been only an 18% increase in social work staff during 
that period. In many field offices the average number of cases per 
social worker exceeds the maximum caseload standard of 50, which 
limits services to a level little greater than crisis response.
The Governor's proposed budget contains funding for an additional 
15 social workers, 6 clerks, 3 licensing specialists, and 15 field 
support staff.

Department of Law Prosecutors________________________________ $1,300,000

The increase of prosecutions in child sexual assault offenses will 
necessitate an increase in the number of both prosecutors and 
defense attorneys. The Governor's proposed budget contains funding 
for an additional 9 prosecuting attorneys and 6 paralegals.

The following agencies have submitted fiscal notes for costs that 
will be incurred due to the increase in prosecutions additional 
prosecuting attorneys will allow. The Governor's proposed FY 86 
budget contains only maintenance level funding.

Public Defenders $437 , 200

The Public Defender Agency was established in the Department of 
Administration in 1969 to serve the needs of indigent defendants.



The agency has requested funding (through a fiscal note) for an 
additional 2 defense attorneys and 4 paralegals.

Alaska Court System______________________________  $145, 900

Judges statewide have indicated that additional judicial resources 
are necesrary. The court system has requested funding for 2 
additional judges and a clerk, to be assigned on a pro tempore 
basis.

Office of Public Advocacy__________________________________________$296,100

The Office of Public Advocacy was established in 1984 and charged 
with providing public guardian and guardian ad litem services in 
children's proceedings. The office has requested funding (through 
a fiscal note) for 4 new positions.

The following programs provide funds for education and treatment of 
victims of child abuse and their families. Figures noted here are 
from the Governor's proposed FY 86 budget, and for the most part do 
not represent increases over FY 85. At this funding level, 
treatment resources are inadequate for the child victim, and not 
all children are receiving treatment. „

Council on Domestic Violence and Sexual Assault_________ ^ $4,985,000

The Council on Domestic Violence and Sexual Assault was established 
in the Department of Public Safety in 1981 to provide for planning 
and coordination of services to victims of domestic violence or 
sexual assault and their families, and to provide crisis 
intervention and prevention programs. The Council is currently 
administering grants for 19 programs which deal with child sexual 
assault.

Community Mental Health Programs______________________________$6,280,000

The Community Mental Health Services Act provides state grants for 
locally developed and administered mental health programs. Many of 
these programs provide services to victims and families of sexual 
assault.

Preventive Youth Services Grants, DH&SS_____________________ $1,500,000

Administered by the Department of Health and Social Services, this 
grant program provides funding to community mental health programs, 
local non-profits, and others for education and treatment of 
victims of child abuse and neglect.

Violent Crimes Compensation Board________________________________ $564,200

The Board is authorized to pay for costs of personal injury 
resulting from sexual assault, sexual abuse, and contributing to 
the delinquency of a minor. "Personal injury" includes 
psychological counseling.



In addition to these general costs:

SB 27 would appropriate $235,900 to the Council on Domestic 
Violence and Sexual Assault for training teams of community 
professionals on the prevention, intervention, investigation, and 
treatment of sexual and physical abuse of minors.

SB 8 carries a $20,000 fiscal note the Department of
Education for providing technical assistance to school districts in 
expanding health curricula.

Impacts on the state corrections system have not been measured.
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S o u t h c e n t r a l  R e g i o n  - 17 P o s i t i o n s

A n c h o r a g e  S e r v i c e  Uni t

1 S o cial W o r k e r  IV

1 S o cial W o r k e r  III 

. 2 S o cial W o r k e r  I 's

2 C o m m u n i t y  C a r e  L i c e n s i n g  S p e c i a l i s t  1 1s 

2 C l e r k  T y p i s t  Ill's

Kenai

2 Social W o r k e r  Ill's

H o m e r

1 Social W o r k e r  III 

1 C l e r k  T y p i s t  III

F i e l d  O f f i c e  C l e r i c a l  S u p p o r t

3 C l e r k  T y p i s t  Ill's

.5 V a l d e z  

.5 C o p p e r  C e n t e r  

.5 U n a l a s k a  

.5 W a s i l l a  

.5 C o r d o v a  

.5 D i l l i n g h a m

R e g i o n a l  O f f i c e

1  A d m i n i s t r a t i v e  A s s i s t a n t  II 

1 A c c o u n t i n g  C le r k  III

N o r t h e r n  R e g i o n  - 11.5 P o s i t i o n s

F a i r b a n k s  S e r v i c e  U n i t
» - . . i

2 S o cial W o r k e r  Ill's : ' '

2 C o m m u n i t y  C a r e  L i c e n s i n g  S p e c i a l i s t  I's 

2 Social S e r v i c e s  A s s o c i a t e  Ill's

1 C l e r k  T y p i s t  III

Del ta

.5 C l e r k  T y p i s t  III 

U a l e h a

1 Social Worker III



N o r t h e r n  R e g i o n  ( c o n t i n u e d )

Barrow

1 C l erk T y p i s t  III

R e g i o n a l  O f f i c e

1 A d m i n i s t r a t i v e  A s s i s t a n t  III 

1 A c c o u n t i n g  C l erk II

S o u t h e a s t e r n  R e g i o n  - 6. 5  P o s i ti o n s

J u n e a u  S e r v i c e  U n i t

1 Social W o r k e r  IV 

1 Social W o r k e r  III

K e t c h i k a n  S e r v i c e  Uni t

1 Social W o r k e r  III

1 C o m m u n i t y  C a r e  L i c e n s i n a  S p e c i a l i s t  I 
1 C l e r k  T y p i s t  III

C r a i g

.5 C l e r k  T y p i s t  III 

R e g i o n a l  O f f i c e

1 A d m i n i s t r a t i v e  A s s i s t a n t  I



The SI.3 million total accounts for almost all of the 

department's proposed increase of about 11 percent for FY 8 6 .

* 5119,200 for the First Judicial District (Juneau and 

Ketchikan).

* $214,100 for the Second Judicial District (Barrow and 

Kotzebue).

* $481,600 for the Third Judicial District (Southcentral).

* $179,300 for the Fourth Judicial District (Fairbanks).

* $311,100 for Legal Services.
t

Nine new attorneys and six new paralegals would be added to 

work solely on child protection statewide.
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House Bill 2J.
Fiscal Note Analysis 

Prepared by Division of Public Defender Acsr.cv 
Department of Administration 

January 22 . 19 85

This legislation has been introduced by the Governor as part 
°f 2 total child protection package. The various sections 
of this legislation will increase the number and strength of 
prosecutions of persons charged v/ith offenses against 
children, particularly sexual abuse of minors. As part of 
this child protection package, the Governor's operating 
budget requests new positions in the Department of Law and 
the Department of Health and Social services to accomplish 
this goal.

The increase of prosecutions in child sexual assault 
oftenses will necessitate six new positions for this agency. 
These positions are th.e bare minimum necessary to handle the 
anticipated increase in workload and avoid inordinate delays 
in processing these cases through the courts:

Second Judicial District
Attorney III (Nome/Kotzebue)

Personal Services 83.1
Travel 5.0
Contractual

(office space, experts, etc.) 10.0
Supplies 2.0
Equipment

(one time expenditure; 2 . 0
subtotal 102 .1

Third Judicial District
Attorney IV (Anchorage) 70.8
Paralegal Asst II (Kenai) 45.5
Paralegal Asst II (Palmer) 44.2

Personal Services 160.5
Travel 15.0
Contractual

(office .space, experts, etc.) 17.0
Supplies 3.5
Fauipment

(one time expenditure) - c,. 5
subtotal 200 .5

(continue^
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House Bill 88 
Fiscal Note Analysis 

Prepared by Division of Public Defender Acencv 
Department of Administration 

January 22 , 19 85

F-Ounth J u d i c i a l  D i s t r i c t

Paralegal Asst II (Fairbanks) 48.7 
Paralegal Asst II (Bethel) 55.4

Personal Services 104.1
Travel 1 0 *.0

Contractual
(office space, experts, etc.) 16.

Supplies i m

Equipment
(one time expenditure) 3 .n

subtotal 134.6

TOTAL ALL DISTRICT 437.2

O 
Ul



STATE OF ALASKA 1985 LEGISLATIVE SESSION
FISCAL NOTE

iRevision Date: 2 / 1 3 / 8 5 " l
REQUEST
8i11/Resolution No.; HB 88 
Title: An Act Relating to Child 

T r o t e c t i o n  

Sponsor: Senator Ferguson

FISCAL DETAIL

Agency Affected: Alaska Court System
Program Category A f f e c t e d : ________

Administration of Justice

Requestor;_______

Oate of Request:

BRU, Program or Subprogram!s) Affected: 

Trial Courts

EXPENDITURES/REVENUES: (Thousands of Dollars)

. OPERATING
FY 85 FY 86 FY 87 F r  88 -FY 89 TT*o

100 PERSONAL SERVICES 

200 TRAVEL 

300 CONTRACTUAL 

ttOO SUPPLIES 

500 EQUIPMENT 

600 LA NO & STRUCTURES 

700 CRANTS, CLAIMS 

BOO MISCELLANEOUS

123.9 131.3 . 1 3 9 ,2 147.6 156.5
22.0 23.3 24.7 26.2 h . K

TOTAL OPERATING 14'j", 9 154.6 163,9 173.8 ____124 J .
~ m m r

I REVENUE

FUNDING: (Thousands of Dol ars)
GENERAL FUND 

FEDERAL FUNDS 

OTHER 

TOTAL

1 4 5 . 9 1 5 4 . 6 1 6 3 . 9 1 7 3 . 0 1 8 4 . 3

1 4 5 . 9 1 5 4 . 6 1 6 3 . 9 1 7 3 . 8 ....
POSITIONS:

FULL-TIME 1 1 1 1 1 .

PART-TIME 3 3 3 3 3
TEMPORARY •

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF RIL! •

ANALYSIS; Attach a separate page for analysis

Prepared By: Robert G. Fisher. Fiscal Officer 
Division:______Alaska Court System_________ ______

Phone:

Oate:
264-0561
2 / 1 3 7 8 5

A g e n c y ^  ^  2 / 1 3 / 8 5

Distribution (by Agency preparing fiscal note):
Legislative Finance 
Legislative Sponsor 
Requestor

Office of Management and 8udget
Impacted Agency(ies) 12/1/83

4 a • , . ' 4



ALASKA COURT SYSTEM

HB 88 -  CHIU) PROTECTION 

FISCAL IMPACT

PERSONAL SERVICES:

Fro Tea Superior Court Judge 
Ketchikan - 6 months

Pro Tem Superior Court Judge 
Kenai - 6 months

Pro Tem Superior Court Judge 

Anchorage - 12 months

In-Court Clerk (Range 12B) 

Anchorage - 12 months

TOTAL
SALARY BENEFITS COST

$9,203 $13,418 $22,621

9,847 13,563 23,410

18,405 26,836 45,241

24,516 8,116 32,632

Total Personal Services $123,904

TRAVEL 22,000

TOTAL $145,904
niCCQPBH

Subsequent fiscal years adjusted to reflect six percent inflation*



/
ALASKA COURT SYSTEM

HB 88 - CHILD PROTECTION 

FISCAL IMPACT

twifWMi ----  Judges statewide have indicated chat thia legislation will require

additional judicial resources* It is the administrative director's 

assessment that assignment of additional judges on a pro tempore basis 

would provide adequate judicial coverage while minimizing the coat to 
the state. The original submission of thia fiscal note overlooked the 

need for judges to travel to other superior court locations to hear 

these cases. Funds for judicial travel have been included in the revised 
fiscal note.

t



STATE OF ALASKA 1965 LEGISLATIVE SESSION
FISCAL NOTE

R e v i s i o n  Date:

Pag e  i or ■>

FI S C A L  D E T A I L

A g e n c y  A f f e c t e d :  A<*-<ni station

REQUEST
BiI 1 / R e s o l u t i o n  No.: kb ss______________  _ _

T itl e :  An Act reiatinc to tne orotection o f F r ogram C a t e g o r y  A r t e c » c Q » Due
chiT drgn

S p o n s o r

R e q u e s t o r :  Rules bv covemor 

Dat e  o f  R e q u e s t :  January 1 9, 1935
BRU, P r o g r a m  or  S u o p r o g r a n u s  j A f r e c t e a :

Office of Public Advocacy____________

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  o f  D o l l a r s )

FY 85 "FY 8 6 " T i  87 T F r S 8  " F y 88  'l F y 90

O P E R A T I N G I I

100 PERSONAL SERVICES 0 155.1 164.4 I 174.3 194.3 I 195.9

200 TRAVEL 0 15.0 15.9 I 16.9 17.9 I 19.0

3C0 CONTRACTUAL 0 100.0 106.0 1 112.4 119.1 I 126.2
400 SUPPLIES 0 2.0 2.1 I 2.2 2.3 I 2.4

500 EQUIPMENT 0 24.0 0 I 0 0 I 0
600 LAND k STRUCTURES I I I I

700 CRANTS, CLAIMS I I I I ........
600 MISCELLANEOUS - I I I I
T O T A L  O P E R A T I N G 0 296.1 28S.4 I 305.3 324.1 1 343.5

C A P I T A L

R e v e n u e

F U N D I N G :  ( T h o u s a n d s  o f  D o l l a r s )

GENERAL FUND 0 296.1 I 298.4 1 305.3 1 324.1 I 343.5

FEDERAL FUNDS
.

I I I I

OTHER I I I I

TOTAL 0 296.1 283.4 1 305.9 1 324.1 1 343.5

P O S I T I O N S :

FULL-TIME o 4 1 4 ! 4 1 4 1 L

PART-TIME 1 I 1 1

TEMPORARY 1 1 ! 1

A N A L Y S I S : ( A t t a c h  a s e p a r a t e  p a g e  if n e c e s s a r y )

P r e p a r e d  B y : Brant ucCec

D i v i s i o n :  Public Advocate

Phone: 274-1594
Date: January 35. i995

A p p r o v e d  b y  C o m m i s s i o n e r :  Lisa Rudd /fe/ tf  Date:

A g e ncy: D e p a r t m e n t  o f  A d m i n i s t r a t i o n /*''<'c ~

D i s t r i b u t i o n  (by A g e n c y  p r e p a r i n g  fiscal note ) :

L e g i s l a t i v e  F i n a n c e  

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  o f  M a n a g e m e n t  and B u d g e t

I m p a c t e d  A g e n c y ( i e s )  Rev. 7 / 1 / 8 4



Page 2 of 2

Fiscal Note Analysis 
Prepared by Division of Public Ad..'tacy 

Department of Administration 
January 25, 1985

HB 88

Governor Sheffield has introduced this legislation as part of his 
child protection package. One purpose of the bill is to increase 
the number, of child sexual abuse investigations and prosecutions. 
The Governor's operating budget requests new positions in the 
Department of Law and the Department of Health and Social 
Services to accomplish this goal.*

The addition of new staff in the two departments that generate 
legal action in child abuse cases will necessitate the creation 
of four new positions in the Office of Public Advocacy. These 
positions and the additional contractual funds requested to 
assure the representation of the nonoffending parent in 
children's proceedings are the minimum necessary to guarantee 
fulfillment of the Office's function as children's guardians ad 
litem. '



COUNCIL ON OOMESTIC VIOLENCE AND SEXUAL ASSAULT 
GRANT AWARDS

FY 84 FY 35
PROCRAM GRANT AMOUNT GRANT AMOUNT SERVICES PROVIDED

ANCHORAGE 
ASUSEifnMM'S AID IN CRISIS 

(AWAIC)
5530.0 S551.2 shelter, crisis line, client advocacy, preventio 

education, domestic violence victim counseling, 
childrens orocram, batterers' counselinc

ALrOr*A AOMEN'S RESOURCE CENTER 
(AWRC)

115.0 118.0 crisis intervention, infornaf.on/rererral , prevei 
education, rural outreach, leaal aavocacv

STANDING tCGEiHER AGAINST RAPE 
(STAR)

215.6 226.3 sexual assault: counseling ano aavocacy, prevent- 
education, crisis line, child sexual assault educ 
and orevention

“EN'i allPPOrJT NETWORK ihsN) 17.5 18.3 orevention/eaucation ror men
BARROW 

ARCTIC WOMEN IN CRISIS 
(AWIC)

269.5 269.5 shelter, crisis line, client advocacy, victim 
counselino, prevention/education, rural outreach

t:£1T!tl
SW COUNCIL' PREVENTION OF CHILD 
SEXUAL ABUSE (SWCPCSA)

-0- 10.0 education in rural villages on child sexual abuse

IUNORA WOMEN'S COALITION (iVi'C) 
AND

EHMONAK WOMEN'S SHELTER (EWS)

576.3 412.8 shelter, DV/SA counseling: prevention/eaucation, 
rural outreach, childrens' programs, crisis line, 
sexual assault crisis intervention, batterers' 
counselino

CORDOVA
CORDOVA WOMAN'S RESOURCE CENTER (CWRC) -0- 30.0 safe homes, crisis line, oublic education, advocac

d i l l i n c h aM 
SAFE A W F lAITFREE ENVIRONMENT 

(SAFE)
90.0 110.0 safe homes, dv/sa counseling, client advocacy, 

prevention/education and community outreach, 
rural outreach, crisis line

FA 1RBANKS
•‘OMEN In c r i s i s -c o u n s e l i n g a n d 
ASSISTANCE 

(WIC-CA)

. 400.-o * 445.0 shelter, crisis line, sexual assault crisis 
intervention and counseling, domestic violence 
counseling, batterers' counseling, client aavocacy. 
rural outreach, childrens' programs prevention/ 
education

IAnana c h i e f s COUNCIL 
(TCC)

-0- 10.0 training tor worxers in rural areas on domestic 
violence and sexual assualt

HOMER
south p e n In s u l a w o m e n’s s e r v i c e s

(SPWS)
90.0 103.0 safe homes, crisis line, prevention/education, 

rural outreach, dv/sa counselino
JUNEAU

AIDINCwOmIN FROM ABUSE AND RAPE 
EMERGENCIES (AWARE)

375.0 396.0 shelter, dv/sa counseling for adults and children, 
client advocacy, childrens programs, rural outreach 
crisis line, orevention/education, crisis intervent-

CUfltAU WOMEN'S RESOURCE CENTER 
(JWRC)

55.0 52.0 crisis intervention, information/referral services, 
orevention/educati on

"cN, INC. (MEN) 100.0 10t.5 batterers' counseling, prevention/education
kENaI/SOLOOTUA '

*omentS RESOURCE An o c r i s i s  c e n t e r
(WRCC)

141.3 200.4 safe homes, crisis line, client advocacy, 
dv/sa counselino, orevention/education

xETCHIKAN 
•OM.EN in Sa FE h o m e s 

(WISH)
300.3 300.3 shelter, domestic violence & sexual assault cour.se! i 

and crisis intervention, batterers' counseling, d i e  
advocacy, prevention/education, rural outreach, 
childrens' oroorams, crisis line

KODIAK
"OMENT'RESOURCE AND CRISIS CENTER 

(KWRCC)
175.0 187.5 shelter, dv/sa counseling, childrens' programs, diet 

advocacy, prevention/education, rural outreach, 
crisis line

No m e
=ERIMC"ScA WOMEN'S CROUP 

(BSWC)
290.0 307.5 shelter, crisis line, client advocacy, domestic 

violence/sexual assault counseling, batterers' 
counseling, prevention/education, childrens' programs 
rural outreach

, îrkA
SlTKAfPTTCAINST FAMILY VIOLENCE 

(SAFV)
130.0 137.0 shelter, domestic violence/sexual assault counseling 

client advocacy, prevention/education, childrens' 
oroqrams, crisis line

unalaska
.•'"USk a n 'S AGAINST SEXUAL ASSAULT 

FAMILY VIOLENCE (USAFV)
-0- 30.0 counseling, crisis intervention, information referral, 

education
NalDEZ

adV0CSTETTOR VICTIMS OF VIOLENCE 
----(AVV)

90.0 106.0 shelter, prevention/education domestic violence/sexuai 
assault counseling, crisis line

.... **5 ILIA
"'LLEr WOMEN’S RESOURCE CENTER 

(VWRC)
165.0 172.5 shelter, domestic violence/sexual assault counseling, 

client advocacy, childrens programs, crisis line, 
prevention/education

-10-



DIVISION OF FAMILY AND YOUTH SERVICES 

FY 85 PREVENTIVE YOUTH SERVICES GRANTS *

Grantee

Fairbanks Community 
Mental Health

Southwest Council 
for Prevention of 
Child Sexual Abuse

Central Peninsula 
Mental Health 
(Kenai)

Craig Youth Center

Parents United 
(Anchorage)

Service

Coordinative services for delinquency 
prevention and child sexual abuse agencies, 
assessment, evaluation and consulting.

Child sexual abuse c.oir,...unity education 
training and inter-agency coordination.

Psycho-therapeutic services in Kenai to 
treat and alleviate victims of child 
sexual/abuse and family members and 
delinquency.

Family and youth counseling. Parenting 
skills and training. Community education 
relating to delinquency prevention and 
child sexual abuse.

Self help treatment program for families 
and victims of incest. Early prevention of 
child sexual abuse.

Funding 

S 78,000.00

$ 64,000.00

$ 53,074.00

S 45,610.00

$ 50,000.00

*
These grant are specific to programs which address child sexual abuse. Many other 
grantees also provide service directly or indirectly to the child sexual abuse 
victim but services being funded are more general.

a J e o u ts L  4
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C H I L D  A N D  F A M I L Y  P R O T E C T I O N

ADDITIONAL ISSUES

The following concepts have been identified vro continuing 
discussion:

1 ) presumptive vs. mandatory sentencing

2 ) parole term for sex offenders

3) mandatory background checks on licensees and employees of 
child care facilities

4) allocation of funds among the various line agencies/ 
duplication of services

5) enhancement of Public Safety's Missing Persons and 
Exploited Children unit

6 ) encourage school districts to offer parenting classes

7) kidnapping/enticement

8 ) curfew

In addition, formal letters are being drafted to:

1) The Department of Health and Social Services, asking that 
they inform licensees of current law allowing release of 
conviction records,

2) The Judicial Conference, endorsing their training program 
for judges on child abuse, and

3) The Department of Public Safety, requesting that they 
expand their existing protocols on sexual assault to 
address the child victim.
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ALASKA

The federal Child Support Amendments of 1984 mandate certain legislative 
modifications of the Alaska Child Support program. The following provisions 
in Alaska law contain many of the features mandated by P.L. 98-378:

o Sections 47.23.110-47.23.280, which create an administrative
process for the enforcement of child support obligations: 

o Section 47.23.230. which provides for the imposition of liens
against real and personal property; 

o Section 47.23.253, which provides for the intercept of any
refund or disbursement by the Department of Revenue for 
the satisfaction of child support obligations; 

o Section 47.23.273, which approves the dissemination of
information on the obligor's child support debts to any 
consumer credit bureau; 

o Section 47.23.060, the provision by which a court may require a
parent to post a bend or security to insure collection of 
child support obligations; 

o Section 47.23.100, which provides equal treatment of non-AFDC

and AFDC clients; 
o 15 Alaska Administrative Code 147.010(c), which provides

guidelines to be used in the setting of support orders.

Modifications of Alaska law to meet the;Child Support Enforcement Amendments 

of 1984 would include:

- ojju 04.
o Altering Sections 47.23.070 and .250 to create a mandatory rather

than a discretionary income withholding statute and to include:
/ - - recognition of income withholding order as top priority: 

v^-provision limiting obligor’s defenses to mistakes of fact ,fc,ef./3 Z f c O  
in contested withholding cases;

/--designation by state of publicly accountable agency to ad- N
minister the withholding s y s t e m Oa&nty > Oz/ih Itiiczaw 

^-simplification of the process by the state, such as allowing 
employer to send in withheld amounts in one check; o9, •/'52-Cj;

/- -provision for withholding income in interstate cases; 4-7.2.3.0206^ ' )  
/ — provision to terminate withholding; /32.^/)
/--provision in contested cases for state to notify obiigor^vithin 

45 days whether withholding will occur; 6*7- -/ 3  2- / o O
0 /Altering Sections 47.23.020 and .025 to reduce the optional late

payment fee to meet the federal 3% to 67. standard. ^ 7 . z.3 .0 2 /

The adoption of new provisions to Alaska law would include:

3



J o  Provision for withholding to be part of all support orders issued 
or modified after 10-1-85. 07, £-3">‘*32^

•i
The following are areas not currently addressed by state statutes and may be 
implemented by statutory enactment, administrative plan, judicial procedure, 
or executive action:

o The enforcement of spousal-.support when it is part of the support
order; $ z ^ o  z-c(a')tg) v, 

o ^  Notification to AFDC recipients of the amount collected
on their behalf in the past year; 

o Inclusion of medical insurance in. the support order; (4 7.^ 3.020 (aY?)
0 Continuation of.medicaid benefits;
q^o Provision to expand services to all children receiving foster

care through federal-state assistance programs;
Oto Publication of the availability of child support enforcement

services through public service announcements; 
o>u Provision for continuation of child support services when

AFDC is terminated;
Implementation of a fee for non-AFDC services.

Drafters of state law may wish to be aware of federal regulations affecting 
their state child support programs. Two pertinent examples are:

£  0 Procedure for employer to notify the state or local withholding
agency of the termination of the obligor’s employment and of
the obligor’s last known address as well as the name and address
of the new employer, if known; <7"7. z '6 .•c.o7s'"

1/0 Procedure to implement the withholding no later than the first pay 
period that occurs after 34 days from the mailing date on the 
notice.

FOR MORE INFORMATION

For more information contact Deborah Dale or Charles Brackney. National Con­
ference of State Legislatures, 1125 17th Street, Suite 1500, Denver, Colora­
do 80202, 303/292-6600.



ALASKA WOMEN'S LOBBY
POST OFFICE BOX 10-1571. ANCHORAGE. ALASKA 99510

March 6, 1985

The Alaska W o m e n’s Lobby strongly supports CSHB 92 (HESS), An Act 

relating to child and spousal support, which w i l l  significantly enhance 

the collection of support payments for A l a s k a n  children from absent 

parents.

We stress the importance of prompt passage of this legislation. The 

Federal Child Support Enforcement Amendments were signed into law last 

August. The various states have been given until October 1, 1985 to comply 

with these amendments or risk jeopardizing federal funding.

The law is designed to strengthen child support enforcement techniques 

and to assure that assistance in obtaining support from parents will be 

available to all families. It also focuses atention on interstate 

enforcement of support orders.

The Alaska Women's Lobby supports the proposed HESS Committee amendment 

allowing for the inclusion of an automatic cost-of-living increase. A  

recent, nationwide, study aimed at finding ways to improve the economic 

status of single parent families found that m a n y  absent parents can 

afford to pay far more in child support than is n ow being ordered by most 

state courts. This amendment would provide a w a y  for the support payments 

to increase due to changes in circumstances without a separate court order.

Problems of delinquency in child support payments are much discussed and 

wide-spread. A^re v i e w  done at the request of the U.S. Senate" Bucket

In this light the Alaska Women's Lobby also supports the proposed change 

in the service of notice from certified or registered mail to first class 

mail. Testimony by custodial parents before the House HESS Committee 

clearly showed that the more restrictive service requirement often sets



Alaska Women's Lobby - Position on CSHB 92 (HESS)

up a barrier to collection when the delinquent parent refuses or neglects 

to claim the notice from the postmaster.

*
The more restrictive service which is required of the Child Support 

Enforcement Agency is not required when notice is served through a private 

attorney. Thus the ability "of low income custodial parents w ho must turn 

to the agency to effect collection of past due supp'ort payments is hampered 

while those who can afford to pursue support collection privately have a

better chance of securing the withholding order.

. ■ * ... ••

The Women's Lobby advocates equal protection for those low income parents 

and urges the passage of this legislation with the inclusion of this change

Sherrie Goll

for The Alaska Women's Lobby
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Chairman, Senate Human Resources Comm ittee 
S tate Capitol 
Juneau, Alaska

Dear Senator:
The Child Support Enforcement Amendments of 1984, P.L. 98-378, require S tates to have 
income withholding systems to enforce child support orders by October 1, 1985. This system 
must be extended to aid other S ta tes so that income derived in one S tate may be withheld to 
enforce a sister-State support order.

To help S ta tes m eet this in te rs ta te  income withholding requirement, the Federal O ffice of 
Child Support Enforcement requested its contractors, the American Bar Association and the 
National Conference of S tate Legislatures, to prepare the enclosed model In te rs ta te  Income 
Withholding Act. Implementing this Act in your S tate will assure tha t you m eet the Federal 
law's in te rs ta te  withholding requirements.

While S ta te  legislatures are free, of course, to modify this model Act to meet the income 
withholding requirem ents of their own States, certa in  basic elements must be maintained in 
order to comply with Federal law. These include the mandate th a t sister-State support orders 
be honored for income withholding purposes and th a t the State's in tra s ta te  withholding system 
be extended to in te rs ta te  enforcement. Also, S tates which begin income withholding when the 
support order is first entered, will still have to provide the obligor with an opportunity to 
contest withholding and will have to enact procedures to ensure adequate due process 
p ro tection for obligors in in te rs ta te  cases. (See comments to section 4.)
I am pleased to be able to commend this Act to you. A measure of uniform ity in such laws will 
simplify the withholding process for all S tate child support agencies, help to increase child 
support collections and thereby benefit the children of our nation who so rich ly deserve our 
support. Good luck with implementing this marvelous in itia tive a f te r  all the years of effort.

Sincerely.

Jane Maroney /
Co-Chair, Comm ittee on Children 
Co-Chair, Comm ittee on Human

Resources
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CHILD SUPPORT ENFORCEMENT AMENDMENTS 
OF 1984: NEW TOOLS FOR ENFORCEMENT

by Diane Dodson and Robert M. Horowitz

Ms'. Dodson and Mr. Horowitz are co-direc­
tors o f  the American Bar Association's Child  
Support Project, N ational Legal Resource 
Center fo r  Child Advocacy and Protection, 
in Washington, D.C.

I. IN T R O D U C T IO N

In 1974 Congress enacted T it le  1V-D o f the Social 
S ecurity  A c t.1 Th is title  created a federal-state scheme 
fo r the establishm ent and enforcement o f ch ild  support, 
under the auspices o f the federal Office o f C h ild  Support 
Enforcem ent. States were required to establish ch ild  
support enforcement plans administered by state 1V-D 
agencies and p a rtia lly  funded by the federal governm ent 
(o r ig in a lly  at the 75% level). Congress' m otive for enter­
ing the domestic relations field was a fiscal one. The 
costs to the A id  to Families w ith  Dependent C h ild ren  
(A F D C ) program , resu lting from  absent parents’ fa ilu re  
to support the ir ch ild ren , were staggering.

T it le  IV -D  required states to establish ch ild  support 
enforcem ent programs which would use existing state 
laws and procedures to establish pa te rn ity  and to estab­
lish and enforce support obligatons on beha lf o f m inor 
ch ild ren . Services were to be made available both to 
fam ilies re c t i” ing A F D C  benefits and to others who 
asked fo r assistance, in hopes o f helping them  avoid the 
need fo r A F D C  assistance.

W h ile  the improvements in ch ild  support co llection in 
the decade since th is A c t have been s ign ifican t, census 
bureau surveys continue to report that some 40 percent 
o f fam ilies theore tica lly  entitled to support orders do not 
have them , and tha t overall non-compliance w ith  support 
orders is s til l at epidem ic proportions.2 Furtherm ore, due 
to the Federal fund ing scheme, collection on beha lf o f 
non-A FD C  fam ilies received lit t le  a tten tion  over the 
past decade.

As a result. Congress reconsidered the basic premises 
o f the program , and ten years a fte r o rig ina l passage o f 
T it le  IV -D  o f the Social Security A c t, passed the C h ild  
Support F.nforccmeni Amendments o f 1984, Public Law  
98-378 [here ina fte r referred to as the A c t) . U n like  the 
1974 law, these amendments mandate that states enact a 
num ber o f specific remedies and procedures to improve 
the ir ch ild  support enforcement programs as a condition

o f  continued state e lig ib ility  to partic ipa te  in A F D C . I t  
also seeks to equalize the trea tm ent o f A F D C  and non- 
A F D C  fam ilies. These new state laws and procedures 
should not only enhance the support collection practices 
o f pub lic agencies, but also provide private  practitioners 
w ith  im portan t new support co llection tools in many 
slates.

Th is  monograph w ill describe the new A c t’s requ ire ­
ments and w ill focus, where appropriate, on its im p lica ­
tions and potentia l uses fo r the domestic relations 
practitioner.

I I .  M A N D A T O R Y  S T A T E  E N F O R C E M E N T  
P R O C E D U R E S

A t the heart o f the A c t are a set o f  m andatory 
procedures which states must provide to im prove the 
collection o f support.1 In general, these procedures arc 
based on successful support enforcem ent practices a l­
ready employed in some states.4 W here Congress had 
previously allowed states to provide support enforcem ent 
services under the IV -D  program  using existing state 
substantive law and procedures, this A c t d irects states to 
change the ir substantive fam ily  law to provide a specific 
set o f  enforcem ent remedies. In pa rt this decision was 
based on the s tr ik in g  differences in the collection success 
rates o f states tha t use the most s tr ingen t enforcem ent 
methods and those tha t do not.5

The A c t’s m andatory procedures must be used to 
enforce the support obligations ow ing to clients o f the 
IV -D  agency —  whether A F D C  recipients o r not.*’ W h ile  
by its terms the A c t does not state tha t these remedies 
must be made available to private parties not the clients 
o f IV -D  agencies, most states w ill l ike ly  choose to make 
most o f these remedies available to a ll parties, whether 
represented by the IV -D  agency or by private  counsel or 
appearing pro se. A rguab ly , it could constitu te  a denial 
o f equal protection to provide these remedies on ly to 
those represented by the IV -D  agency.

A. Income W ithho ld ing

The key mandated procedure is a requ irem ent tha t 
states establish a system under w hich court- or agency- 
ordered support payments w ill be w ithhe ld  from  the 
wages or o ther income o f obligors who are de linquent in 
m aking payments.’ In  requiring th is procedure. Congress 
was a ttem pting  to establish a speedy and sim ple method 
fo r w ithho ld ing  o f wages w hile p ro tecting the due pro­
cess rights o f  obligors. The concern Congress had fo r th is

Section 3
Copyrignt C  1984 by The Bu reau o l N aliona l A ffairs, Inc., W ash ington . D.C. 
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provision is demonstrated by the detailed requirements 
o f th is new section. W hen fu lly  implem ented, th is  w ith- 
’ e! ., ne system should have an enormous im pact on the 
collection o f support and should substantia lly  change 
routine ch ild  support enforcem ent practice in many 
states by provid ing a fa r more effective remedy than any 
now available.

1. Requirem ent o f a conditiona l order o f income 
w ithho ld ing  in every support order; private r ig h t o f 
action issue

The A c t requires tha t commencing October I ,  19S5." 
every support order issued or modified in the state 
include: "p rovis ion  for w ithho ld ing  from  wages, in order 
to assure that w ithho ld ing  as a means o f co llecting child 
support is available i f  arrearages occur w ithout necessity 
o f tilin g  application fo r services under this p a rt."  ’

Th is  provision requires tha t a ll support orders, w heth­
er issued in a support action or as part o f a divorce, 
pa te rn ity , separate maintenance, c iv il protection or other 
proceeding include at least a conditional order o f income 
w ithho ld ing . It also requires tha t some form  o f income 
w ithho ld ing  to enforce the support order be available to 
a ll obligees, w ithou t the ir having to seek support en­
forcement services through the state IV -D  agency. That 
is, this provision mandates that a ll states make some 
form  o f income w ithho ld ing  available to a ll obligees, 
includ ing  those represented by private counsel or appear­
ing pro se.

The discussion that fo llows describes the substantive 
details and procedures the A c t requires to be part o f the 
m andatory income w ithho ld ing  scheme fo r IV -D  clients. 
These details are required only in the cases o f obligees 
represented by the IV -D  agency. H opefu lly , most states 
w ill s im ply establish one system o f income w ithho ld ing  
available to a ll obligees, whether represented by the 
agency or by private counsel. I t  would be d iff ic u lt to 
im agine a ra tiona l ju s tifica tion  fo r a difference in sub­
stantive legal rights when these differences are based 
solely on w ho is representing the obligee. Bar groups w ill 
no doubt wish to fo llow  closely state legislative income 
w ithho ld ing  proposals to ensure access to this effective 
remedy fo r clients represented by private counsel as well 
as clients represented by the IV -D  agency.

Some d istinc tion  between those who are and are not 
agency “ c lien ts " may be jus tified  i f  a state chooses to 
use a purely lin is tra tiv e  mechanism for income w ith ­
holding. In such a scheme, a ll support payments m ight 
be made through the adm in is tra tive  agency for agency 
clients, w ith  the agency itse lf issuing notices o f proposed 
w ithho ld ing , holding a hearing in contested cases, and 
issuing notices to employers to commence w ithhold ing.

2. A u tom atic  “ tr ig g e r in g " o f wage w ithho ld ing

The A ct provides that income w ithho ld ing  must he 
comm need in every case in which the obligee is a client 
o f the IV -D  agency 10 and the appropriate support de lin­
quency occurs. W hen the obligee is already the c lien t o f 
the IV -D  agency, before a delinquency occurs, as would 
be the case w ith  a ll A F D C  recipients plus others who 
previously applied fo r support enforcement services 
through the agency, the agency must commence w ith ­

holding proceedings w ithou t the obligee specifica lly re­
questing them ." O thers who have not previously applied 
fo r IV -D  enforcem ent services inc lud ing persons repre­
sented by private counsel, may apply fo r services at the 
tim e o f the delinquency and the agency must commence 
the w ithho ld ing  procedure in these cases as well. Non- 
A F D C  clients should be allowed to w ithd raw  the ir re­
quest fo r IV -D  services i f  they do not wish the ob ligo r’s 
wages to be w ithhe ld , but the A c t contains no require­
ment for notice to the obligee p rio r to beginning the 
w ithho ld ing  process. In order fo r w ithho ld ing  to com­
mence in a tim e ly  fashion, most states w ill establish a 
support clearinghouse through which a ll support pay­
ments ow ing to those who are already IV -D  clients w ill 
be paid and m onitored.

Because o f the en titlem ent to im m ediate enforcement 
action once the requisite delinquency occurs, attorneys 
may want to advise the ir clients to apply fo r IV -D  
services, or apply on the ir c lients’ behalf, as soon as a 
support order is entered. Should a delinquency occur, 
this w ill assure prom pt commencement o f w ithho ld ing . 
The application fee fo r th is service is only S25.00.

State law  must provide tha t the paying parent be­
comes subject to w ithho ld ing , on the date the ob ligor 
vo lun ta rily  requests it  or the “ date on which the pay­
ments which the absent parent failed to make under a 
support order are at least equal to the support payable 
fo r one m on th ," whichever comes firs t.12 Advance notice 
o f proposed w ithho ld ing  must be sent on tha t day. The 
state may set an ea rlie r date to commence w ithho ld ing  i f  
it wishes.11 For example, nothing would preclude a state 
from  provid ing that a ll support payments must be w ith ­
held from  wages from  the time the o rig ina l order is 
entered.1'  In  such cases, notice to the absent parent and a 
hearing to contest w ithho ld ing  would be unnecessary as 
fu ll due process protections would already have been 
provided.

W ithho ld ing  w ould be triggered, fo r example, i f  
enough weekly o r b iweekly support payments were 
missed to equal the payment due fo r one m onth. S im ila r­
ly, a num ber o f p a rtia lly  missed payments would trigger 
w ithho ld ing  when the unpaid amounts to ta l one month's 
support." A tto rneys representing obligors should take 
heed that w ; on support payments are made on a m onth­
ly basis, missing the payment date by a single day m ight 
tr igger wage w ithho ld ing  because the “ arrearage" would 
then be equal to “ the support payable fo r one m on th ."

3. Procedures to commence w ithho ld ing

The A c t requires tha t w ithho ld ing  must occur w ithou t 
need for amendm ent to the underlying support order or 
any fu rth e r action (other than those actions required 
under the w ithho ld ing  sections) by the court or other 
e n tity  which issued such order.11’ N o  tim e is specified for 
commencing w ithho ld ing  in uncontested cases; in con­
tested cases notice o f the w ithho ld ing  decision must be 
sent to the ob ligor w ith in  45 days o f the notice o f 
proposed w ithho ld ing .

Because the actions required under th is part include 
only sending notices, resolving contested cases, and re­
ceiving and d isbursing payments, it  would not be accept­
able to require the court or adm in istra tive agency to

10 FLR 3052 0148-7922/84/SOO 50 10-23-84



hold a hearing in every ease. Am ong o ther things this 
means that the state must establish a fo rm ula  or sched­
ule lo r the am ount to be w ithhe ld  which can be applied 
w ithout a hearing and w ithou t requiring the exercise o f 
discretion.

4. Procedural protections fo r the ob ligor

The procedure must commence by sending the ob ligor 
advance notice o f the proposed w ithho ld ing  and o f the 
procedures he or she may fo llow  to contest i t . '7 The 
notice must be sent on the day the tr igge ring  arrearage 
occurs."

In addition, the state must carry out w ithho ld ing  “ in 
compliance w ith  all procedural due process requirem ents 
o f the sta te ." 10 The statute does not specify what ele­
ments o f due process must be afforded apart from  
advance notice and an opportun ity  to contest. Taken 
together, these provisions indicate tha t the state must 
establish a mechanism for contesting the proposed w ith ­
holding which at least meets slate and federal constitu­
tional due process requirements. A llo w in g  a hearing 
before a court or adm in istra tive  body is the curren t 
practice in states which already have wage w ithho ld ing  
schemes.70

One o f the tr ic k ie r issues facing Congress was whether 
notice and an opportun ity  to  contest would have to be 
provided in advance o f commencing w ithho ld ing . Some 
argum ent may be made that the C onstitu tion  requires 
th is.71 Yet several states have, for a num ber o f years, 
been operating systems in which ch ild  support w 'thho ld - 
ing or garnishm ent is commenced w ithou t p rio r notice to 
the obligor. In these states, an opportun ity  fo r a hearing 
is available only a fte r the notice to commence w ithho ld ­
ing is sent to the em ployer.77 Congress was re luctan t to 
force a change in these effective systems. The issue was 
resolved by requ iring  advance notice and oppo rtun ity  to 
contest as a general rule, but g randfa thering  in state 
procedures existed on the date o f enactm ent and pro­
vided due process for obligors but did not provide fo r 
advance notice.77

The only ground on which w ithho ld ing  may be con­
tested is “ mistakes o f fa c t"  m aking w ithho ld ing  itse lf 
im proper or the am ount o f the w ithho ld ing  incorrect.74 
The legislative history suggests that the meaning o f the 
term  “ mistakes o f fact”  is qu ite  lim ited :

“ Such mistakes o f fact w ould include, fo r example, 
errors in the am ount o f current support owed, errors in 
the am ount o f arrearage tha t had accrued, o r m istaken 
iden tity  o f the alleged obligor. This provision is not 
intended to waive the w ithho ld ing  requirem ent i f  the 
ob ligor paid the past due support a fte r receiving notice 
tha t w ithho ld ing  was being im plem ented. The ob ligor 
could not contest the proposed w ithho ld ing  on other 
grounds such as the inappropriateness o f the amount o f 
support ordered to be paid, changed financial c ircum ­
stances o f the ob ligor, or lack o f  vis ita tion. These issues 
are im portan t, but nonpayment o f support should not be 
used to obtain re lie f w ith  regard to these problems. They 
should be pursued independently through separate legal 
actions.

I f  the w ithho ld ing  is contested, the state must resolve

the dispute and notify  the ob ligor o f the decision w ith in  
45 days a fte r the notice o f proposed w ithho ld ing  was 
o rig in a lly  issued.7’ The notice must say whether o r not 
the parent's wages w ill be w ithheld  and the date w ith ­
holding w ill begin, and must include the in fo rm a tion  
which is being provided to the em ployer (w h ich  is l im it­
ed to the in fo rm ation  necessary to com ply w ith  the 
o rd e r).7' The statute does not specify the day by which 
w ithho ld ing  must ac tua lly  commence.

W h ile  this A c t requires an income w ithho ld ing  hear­
ing every tim e an ob ligo r requests one, the actua l num ­
ber o f hearings should be re la tive ly  sm all. The grounds 
on which w ithho ld ing  can be contested are to be lim ited . 
Increased use o f clearinghouses to track and m onitor 
payments should reduce the number o f contests over 
amounts paid to insign ificant numbers. F ina lly , it has 
been the experience o f many states w ith  w ithho ld ing  
systems in place p rio r to this A c t tha t the num ber o f 
cha llcrges to proposed w ithho ld ing  is qu ite  sm all.

5. A m ount to be w ithhe ld

The A c t provides tha t the am ount w ithhe ld  from  the 
ob ligor's  wages must be equal to the curren t support 
ob liga tion  plus the em ployer’s fee, so long as that 
am ount is w ith in  the lim its  o f the Consumer C red it 
P rotection A c t (C C P A ) §303(b).711 The A c t and its 
legislative h istory,7,1 as w ell as the C C P A  suggest tha t 
the state may not set lower lim its  w ith  respect to these 
two items. Those lim its  are 50 percent o f disposable 
earnings in the case o f an absent parent who has a 
second fam ily  and 60 percent in the case o f an absent 
parent w ithou t a second fam ily , increasing to 55 percent 
and 65 percent, respectively, in certa in cases.70

In add ition , i f  the curren t support payment and em­
ployer’s fee do not equal the C C P A  lim it, some add ition ­
al am ount must be w ithhe ld  toward the arrearage. The 
combined tota l payment fo r curren t support, em ployer’s 
fee and arrearage may not exceed C C P A  lim its . Howev­
er, the state need not w ithho ld  up to the m axim um  under 
the C C P A  to collect arrearages.71

6. T e rm ina tion  o f w ithho ld ing

The A c t requires tha t stale law make provision fo r 
te rm ina ting  w ithho ld ing .77 The legislative h istory o f this 
provision, however, suggests that w ithho ld ing  was in ­
tended to be term inated only in very lim ited  c ircum ­
stances, such as the disappearance o f the custodial par­
ent and child  fo r an extended period so that it becomes 
impossible to forw ard payments, the ch ild  reaching the 
age specified in the support order fo r te rm ination  o f 
payments, or the ch ild  being legally adopted by someone 
else.77 There is no ind ication Congress intended that 
w ithho ld ing  orders be tim e-lim ited  or au tom atica lly  ex­
pire (except on the ch ild  reaching m a jo rity ). On the 
con tra ry , Congress intended the w ithho ld ing  system to 
be a means o f ensuring stable support payments over a 
long period o f lim e . Further, it  would be unacceptable 
under the A c t to a llow  w ithho ld ing  to be term inated 
w h ile  there was an arrearage o f at least one month's 
support.
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7. Em ployers' rights and obligations

W ithho ld ing  is commenced by sending a notice to the 
obligor's employer d irecting  that certa in  amounts be 
w ithhe ld  from  his or her wages." The notice must 
contain only the in fo rm ation  necessary fo r the employer 
to be able to com ply w ith  the support order.35 On 
receiving notice, the employer must begin w ithho ld ing  
the specified am ount from  the employee’s wages no la ter 
than the first pay period that occurs 14 days from  the 
m a iling  date on the notice and sending it  to  the designat­
ed agency.’6 I f  there is more than one ch ild  support order 
against a given employee, the proposed regulations speci­
fy tha t the em ployer must com ply on a “ first-com c-first- 
served”  basis and must honor a ll w ithhold ings to the 
extent they do not exceed the Consumer C red it Protec­
tion A c t lim its .3’ The em ployer must no tify  the state 
agency when the employee ceases w orking for the em­
ployer, and forw ard the form er employee's last known 
address and name and address o f the new employer, i f  
known.11

State law must provide that the employer w ill be held 
liable fo r any amounts he fa ils to w ithho ld  a fte r receiv­
ing proper notice.”  State law must also include a " ie  
provision fo r any employer who fires, disciplines or 
refuses to em ploy an ob ligor because o f the support 
w ithho ld ing  obligation.*0 In th is regard the A c t is more 
lenient than existing laws o f many states, which perm it 
the discharged employee to sue his or her employer.

On the other hand, the A c t also attem pts to m in im ize  
the burden the wage w ithho ld ing  system could impose on 
employers. S tate law must provide fo r a fee to the 
employer unless the employer waives it.* ' The employer 
may w ithho ld  the fee in add ition  to the support payment, 
and reta in it.*: A n  employer must be allowed to combine 
a ll support payments he is required to w ithho ld  for a ll 
employees in to  a single check, and send it to the desig­
nated agency, w ith  a lis t showing the am ount a ttr ib u t­
able to each employee.*3 The employer cannot be re­
quired to a lte r his norm al payment and disbursement 
cycles in order to com ply w ith  the payment pattern 
specified in ind iv idua l support orders.**

8. P rio rity  o f support co llection

State law must give p rio rity  'o  ch ild  support w ithho ld ­
ing over any other legal process brought under state law 
against the same wages.*3

9. W ha t income may be w ithhe ld

The A c t requires w ithho ld ing  from  wages.*6 I t  also 
perm its states to extend the ir w ithho ld ing  systems to 
apply to other sources o f income.*’ M any states already 
extend w ithho ld ing  to such items as commissions, dis­
a b ility , annu ity  and re tirem ent benefits, bonuses and 
w orker’s compensation. Indeed, some states use broad, 
catch-all language to define income, such as “ earnings 
or other entitlem ents to money, w ithou t regard to 
source." *’

The only lim its  on income which m igh t not be subject 
to w ithho ld ing  are those set by other federal laws. In 
recent years Congress has taken steps to m in im ize such 
lim ita tions. In 1982 it amended T it le  IV -D  to require 
stale laws to provide for collection o f support from  
unemployment compensation b e n e f i ts , fo r  example.

This year, through the Retirem ent E qu ity  A c t o f 
1984. Congress c la rified  that domestic relations orders 
could reach pension benefits covered by the Employee 
R etirem ent Income S ecurity A c t (E R IS A ) and ex­
plained the specifics o f "q u a lifie d ”  domestic relations 
orders. Income w ithho ld ing  orders would have to con­
form  to these specifics in order to reach pension benefits 
covered by E R IS A .50 F ina lly, the Conference Report 
specifically indicates tha t wages o f federal employees 
and employees o f the D is tric t o f C olum bia are reachable 
through these wage w ithho ld ing  procedures.’1

10. In terstate wage w ithho ld ing

Each state must extend its wage w ithho ld ing  system to 
allow  w ithho ld ing  from  income “ derived”  w ith in  the 
state in order to enforce support orders from  sister 
states.57 The proposed regulations indicate a general 
v.:acedurc to be followed in interstate cases.53 The IV -D  
agency in the state w hich o rig ina lly  issued the order 
must no tify  the IV -D  agency o f the state where the 
absent parent is employed to in itia te  w ithho ld ing  by 
sending a notice w ith  a ll in fo rm ation  necessary to carry 
out w ithho ld ing. Advance notice o f the proposed w ith ­
holding. opportun ity  to contest the w ithho ld ing  and no­
tice to the employer must be provided by the state o f 
em ploym ent. The law and procedures o f the state o f 
employm ent are to apply except w ith  respect to when 
w ithho ld ing  must be implem ented and the am ount to be 
w ithhe ld . The “ amount to be w ith h e ld " most like ly  
refers to the am ount o f the orig ina l support and accumu­
lated arrearage and not to calculations o f the am ount o f 
arrearages to be w ithhe ld  each pay period.

The C h ild  Support Project o f the Am erican Bar Asso­
c ia tion ’s N a tiona l Legal Resource C enter fo r C h ild  A d ­
vocacy and Protection is cu rren tly  developing a Model 
Interstate Wage W ithho ld ing  A c t which states may 
adopt to im plem ent this requirem ent o f the A ct.

11. A dm in is tra tion  o f the wage w ithho ld ing  program

The state must designate a pub lic  agency to adm inis­
te r the wage w ithho ld ing  program, to d is tribu te  the 
amounts w ithhe ld , and to m onitor payments. Th is  may 
be the IV -D  agency or some other agency, such as the 
courts. The state may, however, choose to use a private 
e n tity , such as a financial ins titu tion , to collect and 
d is tribu te  w ithhe ld  funds, so long as the procedures are 
pub lic ly  accountable, a llow  prom pt d is tribu tion , provide 
adequate records to document support payments, and 
perm it track ing  and m onitoring o f payments.5*

I t  is expected tha t the public agency adm in iste ring  the 
support system in most states w ill establish some form  o f 
a clearinghouse through which support payments are 
made prio r to commencement o f wage w ithho ld ing , a l­
though the A c t does not require this. I t  is d ifficu lt to 
imagine how the agency w ill be able to in itia te  the wage 
w ithho ld ing  process on behalf o f its IV -D  clients w ithou t 
m on ito ring  support payments as they are made. For that 
reason, i t  is expected tha t most states w ill require that 
a ll support payments be made through a public agency 
in the cases o f clients who have applied for IV -D  ser­
vices. Provisions o f the A c t re la ting to clearinghouses are 
discussed in section IV -D , below.
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12. Wage w ithho ld ing , a to o lro r  private enforcement

The w ithho ld ing  remedy holds obvious advantages to 
attorneys representing obligees, p a rticu la rly  where the 
fu ll w ithho ld ing procedure is made available through 
private counsel. W here the ob ligor is regu larly  em­
ployed, w ithho ld ing  should become the enforcement 
remedy o f choice in most cases, Except where a contest 
is interposed, it should be available w ithou t a hearing, as 
would be required in contempt cases or in cases to 
reduce an arrearage to a judgm ent. I t  may be used on 
the occurrence o f a fa ir ly  small arrearage and kept in 
place to ensure fu tu re  payments on an ongoing basis over 
an extended period. Support w ithho ld ing  is to be given 
p rio r ity  over other legal processes against the same 
wages under state law, w hich means the obligee can 
obta in p rio rity  over other creditors by use o f this 
remedy.

Because o f these obvious advantages and others, those 
representing obligees w ill want to make sure the ir clients 
are able to use this remedy. In the first instance, this 
may mean m aking sure that the support ob liga tion  is 
incorporated in the order issued by the court or adm in is­
tra tive  agency. The procedure is not required to be 
available to enforce separation agreement provisions not 
incorporated into a court order. The status o f separation 
agreement provisions which have been "ra tif ie d  and 
a ffirm ed" by the court but not incorporated in the court 
order is uncertain, bu t they probably cannot be enforced 
through th is remedy.

A ttorneys may also wish to rou tine ly advise the ir 
clients to have payments made from  the outset through 
the state or local ch ild  support clearinghouse. Th is w ill 
ensure a clear record o f payments fo r la te r w ithho ld ing  
purposes. Others may want to suggest tha t clients apply 
for fu ll IV -D  services as soon as a support order is 
issued. The advisab ility  o f th is depends on the local 
agency's track record in using the income w ithho ld ing  
remedy.

A t a m in im um , attorneys should counsel the ir obligee 
clients o f the a va ila b ility  o f income w ithho ld ing  and 
what delinquency triggers en titlem ent to th is remedy. 
Obligees’ attorneys may also wish to seek vo lun tary 
wage w ithho ld ing  agreements from  obligors as a routine 
part o f settlement negotiations.

The ob'dous disadvantage o f income w ithho ld ing  to 
obligors is that it  w ill no longer be so easy to escape the ir 
support obligations. O bligors should be counselled about 
the potentia l consequences o f missing payments equal to 
one m onth’s obligation, and told o f the im portance o f 
obta in ing a support m odification i f  the ir circumstances 
change and they cannot pay.

A ttorneys representing obligors should not th ink  in ­
come w ithho ld ing  has only disadvantages fo r the ir c li­
ents. however. C lien ts may vo lun ta rily  elect to have 
income w ithheld. Compared to o ther enforcement reme­
dies, includ ing contem pt, it  is re la tive ly  benign. F u rthe r­
more, where a c lien t has trouble sticking to a personal 
budget, paying his o r her ob ligation on a tim e ly  basis, or 
keeping financial records fo r tax and even p roo f o f ch ild  
support payment purposes, w ithho ld ing  solves these 
problems. W here the clien t has a second fam ily , it  
effective ly negates the tem ptations and pressures on the 
ob ligor to use all o f his or her income fo r the new fam ily .

leaving noth ing fo r his support ob liga tion  to the first 
fam ily . Income w ithho ld ing  docs not cut o ff o ther sub­
stantive rights. The obligor, for exam ple, can always 
petition fo r support m odification on the basis o f changed 
circumstances. I f  successful, the am ount o f income w ith ­
held w ill be adjusted.

A  potentia l disadvantage to both parties is tha t when 
the obligee is the c lien t o f the IV -D  agency, it  may be 
more d ifficu lt to bargain fo r a lum p  sum payment 
against arrears in return fo r a lower m onth ly  w ithho ld ­
ing am ount. Th is  may result i f  slate law prescribes a 
fixed form ula or percentage fo r ca lcu la ting  the a rrear­
age to be w ithhe ld  each month.

B. O ther Mandated State Enforcement Procedures

O ther procedures mandated by the A c t include slate 
tax refund intercepts, liens, posting o f bonds or g iving 
security, and m aking payment in fo rm ation  available to 
cred it agencies These procedures m ust be established by- 
state law by O ctober 1, 1985. or the delayed deadline for 
states w ith la te r legislative sessions. However, the stale 
IV -D  agency may exercise discretion in deciding which 
o f these remedies to use in which cases. The state must 
establish guidelines fo r when to use and not use the 
various remedies based on the payment record o f the 
ob ligor, the a va ila b ility  o f other remedies, and “ other 
relevant considerations." Using these guidelines, the 
state may determ ine that use o f a p a rticu la r remedy is 
inappropriate or would be ineffective.”

I t  should be noted that nothing in the A c t forbids the 
use o f a remedy, such as a state tax refund offset which 
would a llow  quick repaym ent o f an arrearage, s im ply 
because wage w ithho ld ing  had commenced. N o r does the 
A c t forb id  the commencement o f wage w ithho ld ing , 
w hich must be used in every e lig ib le  case, because some 
other remedy had been used previously.

In devising these add itiona l procedures Congress was 
pa rticu la rly  concerned w ith  reaching self-employed ob li­
gors or obligors who have assets but who do not receive 
wages.

1. Liens

The A c t requires states to have “ procedures under 
w hich liens are imposed against real and personal prop­
erty  fo r amounts o f overdue support." 56 C u rren tly , many 
states provide for liens in ch ild  support cases, e ithe r as 
part o f a ch ild  or fa m ily  support s ta tu te”  o r a more 
general enforcement o f money judgm ent provision.”  
M ost, however, do not include liens on personal property, 
so new legislation w ill have to be enacted on this subject. 
U n like  income w ithho ld ing . Congress d id not mandate a 
specific kind o f lien or lien enforcement procedure. 
Indeed the A c t ’s lien requirem ent is a ll o f one sentence.

C urren t lien practice varies greatly  among the states. 
The most basic difference in existing state laws concerns 
when a ch ild  support lien may take effect. In  some 
slates, the support order itse lf, when recorded w ith  the 
county c le rk ’s office, recorder o f deeds, or, especially in 
cases o f personal property, other designated o ffic ia l, 
constitutes a lien ”  w ith  the effect o f a judgm ent lien. In 
some states the support order, du ly recorded, becomes a 
lien only upon a de fau lt on ch ild  support payments.60 In 
other ju risd ic tions, a lien is not created u n til the a rrear­
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ages  arc  reduced  to ju d g m e n t  a n d  this ju d g m e n t  is 
reco rded ."  T h ese  d is t inct ions can  affect th e  lien's pr ior­
ity s ta tu s :  liens have p riori ty  only in the  event p ro p e r ty  is 
sold, over su bseq uen t  ju d g m e n t  liens an d  all un secu red  
creditors.

O th e r  s ta tu to ry  va r ian ce s  in lien p rac t ice  inc lude  the 
d u ra t io n  o f  a lien, ava ilab i l i ty  o f  ad m in is t ra t iv e ly  im ­
posed liens, n a tu re  o f  p ro per ty  e x e m p te d  from  liens, 
definition o f  real p ro per ty ,  an d  d if fe rences  in the  t r e a t ­
m ent of real and  personal p roperty .  In m a n y  ju r i sd ic ­
tions personal p roper ty  is sub jec t  to a lien a t  the t im e  of 
execution. Pe rhap s  the only  nea r  un iversa l  ru le  is tha t 
ju d g m e n t  liens, inc luding  support  liens, o p e ra te  as  g e n e r ­
al liens: they  app ly  ag a ins t  all o f the  ob ligor 's  p ro per ty  
s i tu a ted  in the  co u n ty  w h ere  the ju d g m e n t  w as reco rded  
or do cke ted .’-' C o n seq u en tly ,  the ad d re ss  o r  descrip tion  
of the  p roper ty  is not requ ired ,  an d  p ro p e r ty  acq u ired  by 
the obligor a f te r  a lien is c re a ted  is covered by  the 
ju d g m e n t  lien.

T h e  ju d g m e n t  lien itse lf  m erely  places  a c h a rg e  or 
en c u m b ra n c e  on the  p roperty .  T h e  lien c re a te s  a cloud 
on th e  title; it im pedes  the d e b to r ’s ab i l i ty  to sell the 
property .  M a n y  support  p rac t i t io ners  will choose to s im ­
ply record the ir  support  lien and  w ait  for the  p ro p e r ty  to 
be sold, knowing th a t  the  suppor t  ob ligation  m u s t  be 
satisfied a n d  a release ob ta in e d  from  the ir  client w hen  it 
is sold.

But d e b to rs  do not a lw ays sell p ro p e r ty  a n d  most 
s ta tes ,  the refore ,  have m e thod s  o f  en forc ing  ju d g m e n t  
liens. T he  principal m eans  o f  e n fo rcem en t  a re  foreclo­
sure  proceed ings a n d / o r  levy and sale u n d e r  a w rit  o f 
execution. A s  with all lien practice ,  s la te s  vary a s  to 
which tool is ava ilab le  (bo th  a rc  ava i lab le  in m any  
s ta tes )  and  w hat p ro cedu res  are  followed. T h e  net result,  
however, is th a t  the  p roper ly  is sold a n d  th e  proceeds are  
used to sa t is fy  any  debt.

A potentia lly  ne tt lesom e question is w h e th e r  a r r e a r ­
ages,  a cc rued  a f te r  the child su ppo rt  lien is c re a te d  but 
before  the lien is execu ted ,  a rc  secured .  S o m e  s ta te s  have 
se t t led  this in the affirmative by s ta tu te ,  m a k in g  the 
child support  lien, once properly  recorded ,  cover  the 
am o u n t  o f  each  ch ild  support  ins ta llm ent a s  it m a tu re s .  
T h e  ju d g m e n t  or o rd e r  docs not becom e a lien for any  
sum  prior to the d a te  an  in s ta l lm en t  becom es p ayab le  
and  d u e .”  T h us ,  an  independen t jd u g m c n t  lien en te red  
a f te r  the ch ild  su ppo r t  lien m ay  ta k e  p riori ty  over the 
child support  paym en ts  d u e  a f te r  the record in g  o f  the 
independen t lien. P re su m ab ly  this rule  docs not ap p ly  in 
s ta tes  which do not allow liens on su ppo rt  o rders  th e m ­
selves but only upon a recording  o f  a ju d g m e n t  for a 
specific am o u n t  o f  a r re a rag e s .

S ince  ju d g m e n t  liens ar ise  from s ta te  law, p ra c t i t io n ­
ers m u st  fam ilia r ize  them selves w ith  app licab le  s ta tu te s  
and prac tices  in th e ir  ju r isd ic tions .  P a r t icu la r ly  w here  
the support  itself m a y  co ns t i tu te  a lien when properly  
recorded , th e  p ru den t  p rac t i t io ner  will a u to m a t ic a l ly  file 
the support  o rd e r  in every co un ty  in w h ich  the  ob ligor  is 
known to have p roperty ,  as a p re c a u t io n a ry  m easu re .  
Obviously, a r re a ra g e s  m ay  also be red u ced  to ju d g m e n t  
and the  ju d g m e n t  filed. E n fo rcem en t  o f  th e  lien, howev­
er. calls  for som e practical  considera tions .  E n fo rce m en t  
can be costly  and  cu m bersom e.  T h e  re tu rn  m u st  be 
worth  the t im e,  effort and  money. Forced public  sa les  of

property  o ften  result  t f fo e lo w -m ark e t-v a lu e  sales prices. 
A l te r  p a y m e n t  of legal expenses,  costs  a n d  o th e r  liens on 
the p ro per ty  which m ay  have  priori ty ,  the  child  support  
a r re a ra g e s  sough t m a y  o u ts t r ip  the  d e b to r 's  equity .  T h u s  
the p rac t i t io ner ,  be fore  ex ecu tin g  on a lien, should try  to 
ascer ta in  th e  following: ( I )  a re  the re  prior  liens or 
secured  creditors '?  —  a ch eck  w ith  the rec o rd e r  o f  deeds 
office or D e p a r tm e n t  o f  M o to r  Vehic les  a re  two sources 
o f  this in form ation ;  (2 )  is the m a rk e t  c u r re n t ly  d e ­
pressed . m a k ing  it a bad t im e  to hold a pub lic  sale'?; (3) 
w h a t  a rc  the  an t ic ip a ted  costs, such as lowing an d  
s to r ing  a m o to r  vehicle'?; a n d  (4) w h a t  value has  s im ilar  
p roper ty  b ro u g h t  a t  recen t public  sales'?

T h e  ob ligor 's  a t to rn e y  also m u s t  be fam il ia r  with lien 
p rac tice  an d  procedures .  M ost lien laws have provisions 
w hich  provide some pro tec tion  to the d e b to r .  D epend ing 
on the  s ta te ,  these m a y  include ex em ptions ,  hom estead  
provisions, red em p tion  r igh ts ,  l im ita tions  on sale a t  an 
u n fa i r  price, an d  the  right to o b ta in  a re lease  o f  a lien on 
specific p ro per ty  w hen  th e re  is sufficient o th e r  property 
to  secure  th e  debt.  Both ob ligor 's  a n d  o b l igee ’s a t to rn ey s  
should be fam il ia r  w ith  p ro cedu res  for re lease  of liens.

2. Bonds an d  o th e r  securit ies
T h e  child  support  e n fo rcem en t  a m e n d m e n ts  also re ­

qu ire  s ta les  to en ac t  “ p rocedu res  which req u ire  th a t  an 
absen t  p a re n t  give secu r i ty ,  post a bond, or give som e 
o th e r  g u a ra n te e  to secure  p a y m e n t  o f  overdue s u p ­
p o r t ."  *' T h is  rem edy  m a y  be pa r t icu la r ly  va luab le  w h ere  
ihe obligor is self-employed or has o th e r  incom e beyond 
the reach  o f  the s la te 's  incom e-w ithho ld ing  laws.

W h ile  m a n y  s ta le s  a l re a d y  have s ta tu to r y  provisions 
lo this effect.”  p rac t i t io ners  should  be a w a re  o f  problem s 
in the ir  applica t ion .  T h e  bonding  in d u s t ry  dis likes in­
volvem ent w ith  ch ild  su ppo rt .  T h e  long-te rm  c o m m it­
m ent of the  support  ob ligation ,  the  volatile  n a tu re  of 
fam ily  p rob lem s,  a n d  the high ra te  o f  non-com pliance 
with su p p o r t  ob ligations m a k es  bonding in these cases 
loo risky. All of this is c o m p o u n d e d  by the  fact th a t  
bonds a re  usua lly  req u ired  w hen the re  has  a l re a d y  been 
a de fau l t ,  w h ich  is c lea r  ev idence o f  a c re d i t  risk. As a 
result o f  these  fac tors ,  bonding  co m p an ie s  genera lly  
refuse  to issue child su p p o r t  bonds,  even in s ta te s  w here  
bonds a rc  m a n d a te d  by s ta te  law in c e r ta in  c i rc u m ­
stances .  C o n seq u en tly ,  the  p ra c t i t io n e r  shou ld  focus on 
try ing to o b ta in  som e o th e r  secu r i ty  or g u a ra n te e .  T he  
type an d  am o u n t  o f  secu r i ty  is left to the  ju d g e 's  d iscre­
tion. How ever,  d e pend ing  upon the  law, a t to rn ey s  m ay 
a rg u e  for a n  am o u n t  sufficient to cover o v erdu e  support ,  
as well as c u r re n t  a n d  fu tu re  su p p o r t .67

U n d er  the  Act,  be fore  the  ob ligor  m ay  be requ ired  to  
post a bond or give securi ty ,  he or she m u s t  be given 
notice and  an  op p o rtu n ity  to  con tes t  the  proposed secu r i­
ty a r r a n g e m e n t .  As w ith  o th e r  fea tu res  o f  the  Act,  the 
n a tu re  of the  notice a n d  h e ar ing  a r c  lo be d e te rm in e d  by 
s ta te  law, in acc o rdance  with the s la te 's  du e  process 
req u irem en ts .  Obviously ,  it is to be ex pec ted  th a t  federal 
const i tu t iona l  r eq u irem en ts  will be m e t  as  well.

3. S ta te  tax  re fund  in te rcep t
S ta te  tax  re fund  in te rcep t ,  a p ro ced u re  s ta tes  arc  

m a n d a te d  to develop, is described  to g e th e r  with federal 
tax in te rcep t  in sec tion 1V-A, below.
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4. In fo rm a tion  on d e l in q u tS P e s  to  c red i t  reporting  
agencies

T he  A c t  requires  tha t  in fo rm a tio n  reg ard in g  the 
am o u n t  o f  overdue support  ow ed by an  obligor be pro­
vided to c redit  rep o r t in g  agencies  seek ing  th a t  in fo rm a­
tion . '’ S ta le s  have an  option w h e th e r  or not lo report 
overdue pa y m en ts  o f  less than  S I .000; la rg er  d e l in q u e n ­
cies m u s t  be reported .  T he  s ta te  m a y  ch a rg e  the  agency  
a fee. not to exceed the  ac tu a l  cost o f  the service, for 
providing the in form ation .  Before re leasing  th e  req u es t ­
ed in form ation  the  s ta te  m ust  notify the  ob ligor  o f  the  
in fo rm ation  it proposes to repor t  and  give h im  o r  her  a 
ch an ce  to contest  its accuracy .

III.  A V A I L A B I L I T Y  O F  S U P P O R T I N G  E N F O R C E ­
M E N T  S E R V I C E S  T O  N O N - A F D C  C L I E N T S

A key c lem ent  o f  this legislation is its em p h as is  on 
providing support  en fo rcem en t  services th ro u g h  IV-D 
agencies  to fam ilies who are  not receiving Aid to F a m ­
ilies w ith  D epend en t  C h ild ren .  F rom  its inception in 
1974. T i t le  IV -D has required  provision of support  en ­
fo rcem ent  services lo these fam ilies . '” A n  obvious reason 
for doing so is th a t ,  by providing support  collection 
services for fam ilies not receiving welfare  paym en ts ,  
they  m a y  be ab le  to avoid us ing such ass is tance  in the 
future.

This  provision, however,  has  never been vigorously 
en forced  and the re  have been w idesp read  rep or ts  o f  both 
eno rm o us  de lays in co m m e n c in g  services to c lien ts  who 
a rc  not receiving w e lfare  benefits and  o f  refusals to serve 
no n -A F D C  clients  a t  all.  This  p ro b lem  was only ex a c e r ­
ba ted  by legislation passed in 1980 providing a g re a te r  
federal fiscal incentive for s ta tes  to collect support  due  to 
families receiving A F D C  benefits  than  for those th a t  do 
not. T h e  ex ten t  o f  this p roblem  in one s ta te  w as do cu­
m e n ted  in the case  o f  C a r te r  v. M o rrow , '1' in which a 
federal d is tr ic t co u r t  found the N o r th  C a ro l in a  support  
en fo rcem en t  p ro g ram  ou t o f  co m pliance  with the  federal 
law because  it failed to provide services to n o n -A F D C  
clients.

Given this h is tory  it is significant th a t  C ongress  chose 
to em phas ize  su ppo r t  en fo rcem en t  services to non- 
A F D C  clients o f  IV-D agencies .  Fiscal incentives for 
support  collections a re  changed  so th a t  they no longer 
em p h as ize  A F D C  collections a t  the  expense o f  non- 
A F D C  collections.” T h e  A c t 's  m a n d a to ry  procedures  
m ust be used by IV-D agencies in both A F D C  and non- 
A F D C  cascs.’: For the  first t im e the federal  tax  in te r ­
cept p ro g ram  is m a d e  ava ilab le  to n o n -A F D C  rec ipi­
en ts . ’’ For the first t im e, s ta tes  a r c  requ ired  to publicize 
the availabi l i ty  o f  support  en fo rcem en t  services th rough  
public  service an n o u n cem en ts  a n d  o th e r  m eans.  Public­
ity m ust cover th e  availab i l i ty  of services,  the app lica t ion  
fee for those services a n d  a te lephone  n u m b e r  o r  address  
for apply ing  for serv ices .”

Dom estic  re la tions a t to rney s  m a y  wish to rou tine ly  
inform  the ir  c lients  of the  ava ilab i l i ty  o f  these low-cost 
Nupport-enforcemenl services. T h is  m ay  be p a r t icu la r ly  
helpful when c lien ts  a rc  un ab le  to pay  for services 
a l th o u g h  they  a rc  not receiving public  ass is tance .  A t to r ­
neys should inform  them selves a b o u t  the  efTcctiveneess 
o f  services ava ilab le  lo n o n -A F D C  families in the ir  
co m m u nit ie s  so th a t  they  can  help the ir  c lients  assess the

q u a l i ty  and  t im efm css o f  the services they  a re  likely to 
receive from the  public  agency .  T h is  is pa r t icu la r ly  
im p o rta n t  given the  poor histories o f  m a n y  public  a g e n ­
cies on providing services to n o n -A F D C  families.

An app lica t ion  fee m u st  be ch a rg ed  for furn ish ing  IV- 
D services in n o n -A F D C  cases. ' T h e  S e c re ta ry  o f  H H S  
must set the a m o u n t  o f  the fee. not to exceed S25 (in 
1984 dollars) .  S la te s  m a y  choose to c h a rg e  the fee to the  
ap p lican t ,  c h a rg e  the obligor,  or pay the  fee as  p a r t  o f  
the provision o f  free  s ta te  services (w ithou t  federa l  help). 
T h e  s ta te  m ay  ch a rg e  the  fee on a sliding scale based  on 
ab il i ty  to pay. In addit ion ,  c u r re n t  law provides th a t  the 
s ta te  m u st  collect any  a c tu a l  costs o f  collection services 
in excess of the app lica t ion  fee from e i th e r  the ob ligor  or 
from  the cu stod ian ,  but they  m a y  be co llected from  the 
cus tod ian  only if  the s ta te  has a p ro cedu re  lor notifying 
ju d g es  a n d  o thers  who set su p p o r t  a w a rd s  th a t  collection 
costs will be c h a rg ed  to th e  c u s to d ian . '”

A sep a ra te  $25 fee m a y  be c h a rg ed  to persons who 
request  tha t  the ir  support  pa y m en ts  be m ade  th ro u g h  
the court  reg is try  o r  o th e r  s ta te  child support  c le a r in g ­
house withou t req ues t ing  full support  e n fo rcem en t  ser­
vices. a n d  an add it iona l fee m ay  be ch a rg ed  lor use o f  
the federal tax  in te rcep t p ro g ram .

IV. O T H E R  R E Q U I R E M E N T S  O F  T H E  A C T

A. T a x  Refund In tercep t

T h e  1984 child support  a m e n d m e n ts  s ignificantly  ex­
pand  a prior  en fo rcem en t tool; s ta te  a n d  federal income 
tax  refund in te rcep ts  o r  set-offs.”  U n d e r  pr ior  law. 
federal tax  in te rcep ts  w ere  ava i lab le  in A F D C  cases 
only. Federal  law did not previously ad d ress  s t a te  lax 
in tercep ts .  M ost s ta tes  with incom e taxes have such 
provisions, usually lim ited to d eb ts  owed s ta te  agencies .  
T h ese  app ly  to cover support  lo A F D C  families when 
the re  has been an  ass ignm en t  o f  support  rights to the 
public  welfare  a g en cy .” T h e  recen t  a m e n d m e n ts  open 
the federal tax in te rcep t  p ro g ram  to n o n -A F D C  cases.  It 
also requires  s ta te s  with incom e taxes to have a s im ila r  
set-off system  for both A F D C  an d  n o n -A F D C  cases. 
S ta te s  will also have to en ac t  legislation reg u la t in g  
access  of s ta te  res iden ts  to the federal  tax  in te rcep t  
p rogram .

T a x  refund in tercep ts ,  in effect, co ns t i tu te  w i th h o ld ­
ing aga ins t  the a b se n t  p a ren t 's  federal  o r  s ta te  incom e 
tax refund. T h e re  a re ,  however,  several im p o r ta n t  d is­
tinctions be tw een the  in te rcep t  an d  w ithho ld ing  re m e ­
dies.  First, the tax  in te rcep t p ro g ram  m a y  be used only 
to collect past-due —  an d  not c u r re n t  —  support  pay ­
m ents .  Second, in ’erccp ts  o f  federal tax  re funds  m a y  be 
used only a f te r  o th e r  a t t e m p ts  to collect support  have 
failed. T h ird ,  the limits o f  the  federal C o n su m e r  C r e d i ­
tor Protect ion A c t  (15 U .S .C .  § 1673) do  not apply, '"  
th e reb y  p e rm it t ing  the a t t a c h m e n t  o f  the  en t ire  lax 
re fund  if necessary. And finally, unlike th e  o th e r  r e m e ­
dies o f  this Act, the re  will p ro bab ly  be no  p riva te -par ty  
right lo seek tax in te rcep ts ;  the  s ta te  IV-D agency  m ust 
be the  in te rm ed ia ry ,  even in n o n -A F D C  cases.

W h ile  the  IV-D agency  m ust lak e  ce r ta in  s teps  to 
o b ta in  federal or s ta te  incom e tax re fund  in te rcep ts ,  the 
private  p rac t i t io ner  need not be fam il ia r  with the ac tu a l  
procedures followed. These  will be d esc r ib ed  in the C ode 
of Federal  R egu la t ions . '” N o ne th e less ,  a t to rn ey s  should
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Icarn the  basic elig ibility  r c q u i r e m t W ' f o r  n o n -A F D C  
c lien ts  to p a r t ic ip a te  in th e  federa l  and  s ta te  p ro g ram s ,  
and  the ad v an ta g es  and  d isad v an tag es  o f  these rem edies .  
For a sm all fee to the IV-D ag en cy  (no t to exceed  S25 
for the  federal in te rcep t  p ro g ram ,  a rea sonab le  a m o u n t  
d e d u c te d  from the  am o u n t  in te rcep ted  for the  s ta te  
p ro g ra m )  a t to rn ey s  m a y  wish to re fe r  th e i r  c l ien ts  to the  
ag en cy  for this service or apply  on the ir  behalf .

Basic elig ibili ty  r eq u irem en ts  of a s ta te 's  in te rcep t  
p ro g ra m  a re  left to each  s ta te 's  d iscre tion . T h e  p ra c t i ­
t ioner  m u st ,  the refore ,  consult s ta te  law. For the  federal 
p ro g ram ,  elig ibility  r eq u irem en ts  for n o n -A F D C  ap p li­
c an ts  a re  set for th  in the  A c t  a n d  the  proposed re g u la ­
tions.*1 These  are : su ppo r t ,  u n d e r  a co u r t  or a d m in i s t r a ­
tive o rd e r  o f  the  reques t ing  s ta te ,  is ow ed to or on b e h a lf  
o f  a m ino r  child (un like  the federa l  tax  in te rcep t  for 
A F D C  cases, spousa l  support  m a y  not be  co llec ted):  the  
a m o u n t  o f  overdue su ppo rt  is not less than  S500, w h ich  a 
s ta te ,  a t  its d iscre tion, m a y  co m p u te  only  s ince th e  IV-D 
ag en cy  began  to enforce  the  su p p o r t  o rd er :  an d ,  “ rea so n ­
ab le  efforts  to collect the  a m o u n ts  o f  the  ob ligation ,  
us ing m ethod s  availab le  u n d e r  s ta le  law, as  a p p ro p r ia te "  
have been a t te m p te d .  T h is  docs not req u ire  ex h au s t io n  of 
o th e r  rem edies .  Efforts to collect by the p riva te  a t to rn ey ,  
pr ior  to app lica t ion  to the IV-D agency ,  will be co un ted .  
Finally , unlike A F D C  cases, federal  tax  in te rcep ts  for 
n o n -A F D C  fam ilies app ly  only to re fu n d s  payab le ,  u n ­
d e r  In te rna l  R evenu e  C o de  § 6402 ,  a f t e r  D e c e m b e r  31, 
1984 an d  before J a n u a r y  1, 1991.

If a client is e ligible for the  s ta te  o r  federal p ro g ra m ,  
the  a t to rn e y  should then consider  w h e th e r  to pu rsue  it. 
Severa l  considerations  com e to play for both p ro g ram s .  
T h e  first is a s im ple  question o f  t im ing. I f  the  a r r e a ra g e s  
a re  sm all,  o r if th e re  is reason to believe the  ob ligor m ay  
have a sm ali re fund  this year ,  d e fe rra l  to a n o th e r  y e a r  
m ay  be p ruden t .  Each  app lica t ion  for the in te rcep t  
p ro g ra m  is l im ited to taxes  paid th a t  year .  H ow ever,  if  
the  a t to rn e y  knows the obligor filed back  tax re tu rn s  in a 
given year ,  he or she m a y  reach  all o f  them .  A l th o u g h  
the  c lien t  m ay  app ly  for a tax  in te rcep t  eac h  y e a r  if he or 
she  m ee ts  the  elig ibility  req u irem en ts ,  m ost ob ligor ta x ­
payers  will avoid ge t t ing  bu rned  twice. T h e y  c an ,  once 
a w are  o f  the in te rcep t  possibilities, contro l  th e i r  tax  
p a y m e n t  p a t te rn  to m in im ize  a n y  refund .  N o  re fu nd ,  no 
funds to in te rcep t.  Since, as previously s ta ted ,  c o n su m er  
c red i t  pro tection l im ita t ions  do not apply ,  the  in te rcep t  
p ro g ra m  has the  potentia l  o f  w iping ou t  la rge  a r r e a r s  a t  
one t im e, if  t im ely sought.  Second ,  if the  clien t  previous­
ly had  A F D C  or  foster ca re  m a in te n a n c e  p a y m en ts  
a ss igned  to the s ta te  for a r re a r s  which  still ex is t ,  the 
in te rcep t  m ay not benefit  the client.  T h e  s ta te  will first 
recoup  the assigned a r re a r s  be fore  d is tr ibu t ion  to the 
obligee. T h ird ,  even if the  po tentia l  in te rc e p t  is sm all ,  its 
consequences  on the  ob ligor’s fu tu re  p a y m e n t  p a t te rn  
m ay  be rew arding .  M ost people “ fe a r"  IR S  o r  s la te  tax 
agencies ;  r a th e r  th a n  confron t these  agenc ies  in the 
fu tu re ,  they m ay  pre fer  to m eet th e ir  c u r r e n t  su p p o r t  
ob ligations.

If  you represen t an ob ligor - taxp aycr  from w h o m  a 
federal  or s ta te  tax  in te rcep t is be ing  so u g h t  ( th e  obligor 
m ust receive ad vance  no tice),  the re  is an  o p p o r tu n i ty  to 
con tes t  it. H owever,  defenses a re  lim ited: the  S t a te 's  
d e te rm in a t io n  th a t  past-due support  is owed a n d  the

am o u n t  ow ed m a y  be^W allenged.  W h e n  the obligor has 
re m a rr ie d  and  filed a jo in t  tax  re tu rn  with the  new 
spouse, th e  spouse will receive notice a t  the t im e  o f  the  
federal in te rcep t  o f  the  s teps to tak e  lo p ro tec t  his or her 
sh a re .53 In the case  o f  a s ta te  in te rcep t ,  th e  new  spouse 
m a y  ap p ly  for a sh a re  o f  th e  re fund ,  if  a p p ro p r ia te ,  in 
a c c o rd a n ce  with s ta te  law. S im ila r ly ,  the  s ta te  m u st  have 
p ro cedu res  lo re fund  a m o u n ts  in te rcep ted  if they  were 
co llected in e rro r  or exceeded  the  am o u n t  necessa ry  to 
satisfy  th e  debt.

T h e  new  child su ppo rt  a m e n d m e n ts  do  not affect the 
IR S  “ full co llection"  process for child support.* ' Th is  
little-used rem edy ,  ava i lab le  to A F D C  a n d  n o n -A F D C  
c lients  o f  IV-D agencies ,  has  m ore r igorous elig ibili ty  
re q u ire m e n ts  th a n  the  federa l  tax in te rcep t  p ro g ram . 
For ex am ple ,  it req u ires  a s la te  to first e x h au s t  all o th e r  
rem edies .  T h e  p ro g ra m 's  benefit  is th a t  it taps in to  the 
full ran ge  o f  IR S  collection rem edies ,  inc luding  g a r  ish- 
m c n t  of w ages  a n d  se izure  an d  sale o f  p ro per ty .  F u r th e r ­
m ore. th e  case rem a in s  open until it is closed, p re su m ­
ab ly  upon the collection o f  all a r re a rs .  T h e  IR S  can  
enforce  ob ligations  in all ju r isd ic t ions  o f  the  U n ited  
S ta le s  an d  an y  foreign co u n try  w ith  w hom  the U .S. has 
a  t rea ty  to levy ag a ins t  assets .  P resen tly  the  fee for this 
p ro g ram  is S I 22.

B. Expedited Processes
T h e  A c t  also req u ires  s ta te s  to have “ ex ped ited  p ro ­

cesses,"  jud ic ia l  o r  ad m in is tra t iv e ,  “ for o b ta in in g  an d  
en forc ing  su ppo r t  o rd e rs "  a n d ,  a t  the  s l a te ’s option, “ for 
e s tab l ish ing  p a te rn i ty ."  M T h is  r e q u ire m e n t  was the  re­
su lt  o f  s t rong  Congress ional co ncerns  a b o u t  court  de lays 
slowing the  es tab l ish m e n t  a n d  e n fo rcem en t  o f  support  
ob liga tions .5* T h e re  w as also an  opinion th a t  a non­
jud ic ia l  p ro cedu re  m igh t be less “ a d v e rsa r ia l ."  T h e  S e c ­
re ta ry  o f  H e a l th  an d  H u m a n  Services m ay  waive this 
re q u ire m e n t  for political subdivisions within  a s ta te  if 
th e ir  c u r r e n t  court  or o th e r  process is t im ely  an d  effec­
tive. T h e re fo re ,  a re as  o f  a s ta te  with c row ded  court  
dockets  would have to use  ex ped ited  processes in lieu o f  
co nsidera t ion  by a ju d g e ,  while a re a s  w ith  less c row ded 
dockets  m a y  co n tinue  to us? ju d ic ia l  decision-m aking .

P o ten t ia l ly  this provision could have g re a t  im pac t  on 
the  w ay decisions a re  m a d e  in c e r ta in  dom es t ic  re la tions 
cases. T h e  A c t  i tse lf  specifies only th a t  these  p ro cedu res  
be used in cases th a t  involve su ppo rt  a lone,  as is often 
the  case  w hen  su p p o r t  is so ugh t  on b e h a l f  o f  ch ildren  
receiving A F D C  benefits .  C ongress  never s ta ted ,  and  
p re su m ab ly  did not in tend ,  th a t  these  ex ped ited  p roce­
du res  m u s t  be used to resolve m a t te r s  on w h ich  the  
support  m a y  be d e p en d en t ,  su ch  as ch ild  custody. N o n e ­
theless, once  a s ta te  c re a te s  an  a l te rn a t iv e  p rocedure ,  it 
is free to ex pand  the  kinds o f  cases the process m ay  be 
used for.

C ongress  stopped short  o f  m a n d a t in g  specific  proce­
du re s  lo m e e t  this r eq u irem en t .  T h e re  a re  several ex is t­
ing m odels  s ta tes  m ay  choose from. T h ese  inc lude a d ­
m in is tra tive  processes, s ta tu to r i ly  c re a te d  a n d  run  by an 
executive ag ency ,46 as well as  quasi-judic ia l  sy s tem s ,"  
op e ra ted  within  the  courts .  U n d e r  e i th e r  version ap pea ls  
to h igher  co u r ts  a re  usually  provided, a ssu r in g  l i t igants  
access to th e  pro tections o f  the  jud ic ia l  sys tem . In recen t 
years  the quasi-judic ia l  p rocedu res  have been ad o p ted  in
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a n u m b e r  o f  s la tes .  T h is  systcrWSRhich typ ically  relics 
upon ju d g e  su r ro g a te s ,  m asters ,  re fe rees  or cour t  c o m ­
missioners to co n d u c t  hear ings  and  ren d e r  decisions, 
usually  sub jec t  to jud ic ia l  ra t i f ica tion ,  m a y  be p a r t ic u ­
larly a t t r a c t iv e  to the private p rac t i t io ner .

T h e  proposed regula tions  provide so m e ad d it ion a l  d e ­
tail on the  r e q u ire m e n ts  for these “ e x p e d i te d "  p ro ce­
d u re s ."  S ta te s  m ay  choose c i th e r  a d m in is t ra t iv e  or q u a ­
si-judicial procedures.  Som e de ta ils  o f  each  a re  specified. 
U n fo r tu na te ly ,  som e basic  p ro cedu ra l  p ro tec tions  rou ­
tinely ava ilab le  in jud ic ia l  p roceed ings a rc  not requ ired  
to be availab le  in e i th e r  the  ad m in is t ra t iv e  or q u a s i ­
jud ic ia l  procedures .  For ex am ple ,  th e re  is no req u ire ­
m ent o f  sworn tes tim ony ,  r ig h t  to subpo ena  witnesses or 
ev idence,  or r igh t to discovery. T h ese  a re  im p o r ta n t  
pro tections in suppor t  d e te rm in a t io n  cases  in which  p a r ­
ties a r e  likely to u n d e rs ta te  income an d  assets  a n d  
o v ers ta te  expenses.  S u b m i t t in g  the p a r t ie s '  financial 
s ta te m e n ts  to care fu l  e x am in a t io n  is pa r t icu la r ly  im p o r­
tan t.  Hopefu lly  most s ta te s  will choose to provide such  
protections.

A n o th e r  potentia l  p rob lem  is the r e q u ire m e n t  th a t  the 
ad m in is tra t iv e  ag ency  “ use the fo rm ula  [support  g u id e ­
line . . . ]  lo es tab lish  o r  m odify  su ppo rt  o rd ers .”  W h ile  
all support  decis ion-m akers,  inc luding  ju d g es ,  should use 
the support  gu idelines,  ag ency  dec is ion-m akers  should  
not be required  to ap p ly  them  m echan is t ica l ly  w ithou t 
the exercise o f  d iscre tion. For ex am ple ,  it would be 
im prop er  for a he a r in g  officer to  blindly follow a g u id e ­
line w hen the child has e x t ra o rd in a ry  needs. T h e  p ro ­
posed regulations  also provide th a t  only ap p e l la te  review 
m ay be provided o f  ag ency  o r  quasi-judic ia l  decisions. 
Th is  would m e an  no hear ing  dc novo before  a ju d g e  
could be called.

C. S upport  Guidelines

A provision o f  the A ct which  will have su b s tan t ia l  
im pact on m a tr im o n ia l  p rac tice  is the  req u i re m e n t  th a t  
s ta tes  develop gu idelines for th e  a m o u n t  o f  su ppo rt  
a w a rd s ."  T h e re  has been co nsiderab le  discussion o f  the  
use o f  support  gu ide lines  in recen t  y e a rs ,90 a n d  su ppo rt  
gu idelines have been ad op ted  in several s ta te s  an d  local 
a re as  by legislation,”  court  decis ion,”  court  r u l e ”  or 
o th e r  m eans .”

C o ngress  was co ncerned  with several fac tors  in e n a c t ­
ing this prevision: un fa ir ly  low su p p o r t  a w ard s  (an d  
occasionally un fa ir ly  high ones); the fac t  th a t  the  eco ­
nomic s i tua t ion  of the  custod ia l  p a re n t  and  ch ild ren  
usually  de te r io ra ted  following d ivorce while  th a t  of the  
non-custodial p a ren t  ac tu a l ly  im proved; a n d  th e  d is p a r ­
ity in support  a w ard s  m a de  in s im ila r  s i tua t io ns .”  T h e  
gu idelines issue, however,  was a controversia l  one. In the 
end. both  a de layed  gu idelines m a n d a te  ”  and  a req u ire ­
m ent for s ta te  com m issions on ch ild  su ppo rt  which  m ust 
considc.- guidelines, am o n g  o th e r  issues,”  were inc luded 
in the final legislation.

T h e  s ta tu te  m a n d a te s  th a t  eac h  s ta te  es tab lish  su ppo rt  
gu idelines by O c to b e r  1, 1987.”  T h e  gu idelines m a y  be 
es tab lished  by s t a tu te  o r  by jud ic ia l  o r  ad m in is t ra t iv e  
action. T h e y  m u st  be m a d e  ava ilab le  to all ju d g e s  an d  
o th e r  olficials who d e te rm in e  support  a m o u n ts ,  a l th o u g h  
they a re  not requ ired  to be b inding . T h e  S e c re ta ry  o f  
HI is is to furnish technica l  a ss is tance  to the s ta tes  in 
developing guidelines.  U n fo r tu n a te ly ,  the re  is no re ­

qu irem en t  o f  pubrw ^part ic ipa t ion  in th e  process o f  for­
m u la t in g  su ppo rt  gu idelines (a l th o u g h  C o n gress  m ay  
have hoped this would be the result  o f  the  s ta te  co m m is ­
sions on child suppo rt) .  Bar associa tions a n d  o th e r  
groups  will ce r ta in ly  wish to en su re  th a t  they  a re  inc lud ­
ed in the  dec is ion-m aking  process.

Som e s ta te s  have a l re ad y  e m b a rk e d  on very care fu l  
s tudies  o f  the  gu idelines issue ”  or e x p e r im en ts  with the  
use of va rious  a p p ro ac h es . '" ’ Y e t  a t  p resen t ,  th e re  is little 
em pirica l  d a ta  on how various gu ide lines  im p ac t  on 
d ifferent k inds o f  families. O n e  a t t e m p t  to collect this 
in form ation  is p resen t ly  being co n d u c ted  th ro u g h  the  
Ins ti tu te  for C o u r t  M a n a g e m e n t  w ith  fun d in g  th ro u g h  
the federal  Ofiice o f  Child  S u p p o r t  E n fo rce m en t ,  an d  
results  o f  the  s tu d v  should  be av a i lab le  by the  en d  o f  
1985.""

The deve lop m en t  o f  fa ir  gu idelines is no easy  chore .  
T h e re  a re  several co m pet ing ,  a n d  dif feren t,  theories  on 
the  fa irest an d  most ap p ro p r ia te  w ays to  set su ppo rt  
aw ard s . '”  A n y  set of gu idelines m u st  co n ten d  with  such 
ser ious policy issues as  how to trea t  ob liga tions  to second 
families, how to t re a t  income from second spouses,  
w h e the r  to  consider  ac tu a l  ea rn ing s  or ea rn in g  cap ac i ty ,  
how to t re a t  day  ca re  costs to allow the  custod ia l  p a re n t  
to work, how to ca lc u la te  pa ren ta l  incom e, how to h and le  
the  addit iona l co n tr ib u t ion  o f  the cu stod ia l  p a ren t  to 
ch ild  care ,  how to hand le  vis itation t im e  an d  expenses,  
how to h and le  cost-of-living d il fercnccs  w ithin  the s ta te ,  
how to h and le  s e p a ra te  income o f  the ch iid ,  a n d  w h e th e r  
guidelines should be any  dif feren t a t  the  u p p e r  a n d  lower 
ends  o f  the  incom e scale.

Even when gu idelines a re  developed  they  m ay  not 
necessarily  m a ke  the a t to rn ey 's  task  eas ier .  L it igants  
will still have to identify  an d  prove the  ex ten t  o f  p a ren ta l  
assets, prove special c i rc u m s tan ce s  a n d  needs o f  a child 
o r  pa ren t ,  an t ic ip a te  fu tu re  ch anges  a n d  the  need for 
e scala tion  or a u to m a t ic  modification provisions, an d  co n­
s id er  any  po st-em ancipa tion  needs o f  the  child,  such as 
college tu ition. F u r th e rm o re ,  if th e  a t to rn e y  proposes to 
s t r a y  from the support  g u ’dclincs in an  individual case,  
he or she m ust be p re p a red  to prove a s t ro n g  case  or 
m a ke  a s t rong  a rg u m e n t .  A l th o u g h  the  gu idelines m ay  
be non-binding, ap p e l la te  courts  m igh t  look un k ind ly  on 
cour ts  which dev ia te  from the s ta n d a rd s  w i thou t  a p p ro ­
pria te  findings o f  fact,"'*

D. Clearinghouse

As previously ind ica ted ,  s ta tes  m u st  es tab l ish  a system  
for m onito ring  an d  t rack ing  support  p a y m en ts  which are  
w ithheld  from  the  obligor 's  wages.  T h e  A c t  allows the 
s ta le 's  t rack ing  and m onito ring  system , a t  the  s t a te ’s 
option, to be a d m in is tc te d  by the  IV-D o r  incom e w ith ­
holding agency ,  or o th e r  ag ency  des ig n a ted  to receive 
an d  d isburse  incom e withholding.'®* F u r th e rm o re ,  since 
the most effective t rac k in g  an d  m o n ito r ing  sy s tem s re ­
qu ire  a u to m a te d  d a ta  processing, the  A c t  allows 90 
percent federal  m a tch in g  funds for the deve lop m en t  of 
such system s."’5

T h e  s t a tu te  also  provides th a t  s ta te s  m ay ,  if  they 
choose, es tab l ish  a cys tem  by which reg u la r  support  
paym en ts  m ay  be m ade  th roug h  the  s t a te  IV-D agency  
or wage w ithho ld ing  agency ,  even in the  ab sence  o f  an y  
a r re a ra g e  or be fore  w age withho ld ing  is im posed. T h e  
federal g o v e rn m en t  will pay a portion  o f  the  cost o f  this
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service. E i ther  p a ren t  m u s t  be allowed to req ues t  this 
service. In such cases the s ta te  m u s t  ch a rg e  an  an n u a l  
hand ling  fee, not to  exceed  S25, based upon ac tua l
costs "*

It is likely th a t  most s ta tes  will estab lish  such a system  
in o rd e r  to t rack  reg u la r  su p p o r t  p a y m en ts  to IV-D 
c lien ts  so th a t  wage w ithho ld ing  proceed ings m a y  be 
co m m e n ced  when requ ired .  M a n y  s ta te s  cu r ren t ly  utilize 
c lea r inghouses  or cen tra l  reg istr ies,  often the  c lerk  o f  the 
c o u r t ,  for this b ro ad e r  collection process. F u r th e rm o re ,  
they  often m a ke  this service ava ilab le  in non-IV -D cases. 
W h e re  use o f  a c lea r inghouse  is op tional in e ac h  case,  
a t to rn ey s  m ay  be well advised to en co u ra g e  th e ir  c lients  
to use this service. Th is  advice  holds t ru e  for both 
obligee and  obligor. Use o f  a c lea r ing hou se  c re a te s  an 
official p a ym en t  record.  Th is  record will he lp  avoid la te r  
p ro t rac ted  d isputes  over w h e th e r  a  c u r re n t  p a y m e n t  was 
m a d e  an d  the  am o u n t  o f  an y  a r re a rs .

E. P a te rn i ty  S t a tu te  of L im ita t io ns

C ongress  has ended  an y  question  left open by the 
S u p re m e  C o u r t  decisions in Mills v. H a b lu e tze l  107 and 
P ickett  v. Brown 101 w ith  respect to how long a s ta tu te  of 
l im ita tions m ust be provided for br inging p a te rn i ty  
cases. T h e  A c t  requires  th a t  a s ta te  m u st  allow es tab l ish ­
m ent  o f  p a te rn i ty  a t  least until a ch i ld ’s e ig h teen th  
b i r th d a y . '”

In addit ion .  Congress  has inc reased  the  incentive to 
s ta te s  to es tablish  p a te rn i ty  by provid ing  th a t  the  costs of 
labo ra to ry  tests to d e te rm in e  p a te rn i ty  need not be 
inc luded in s ta le s ’ cost ca lcu la t ions  for pu rposes  o f  
d e te rm in in g  the ir  e n t i t lem en t  to incentive p a y m e n ts ." 0

F. Collection o f  Alimony o r  Spousal Su ppo r t

Prior to passage o f  these 1984 a m e n d m e n ts ,  T i t le  IV- 
D m a d e  collection o f  a l im ony  ob ligations  op tiona l with 
the s ta te s .1" This  posed a problem  for families in which 
ch ild  support  p a ym en ts  w ere  called a lim ony in o rd e r  to 
tak e  ad v an ta g e  o f  m o re  favorable tax  t r e a tm e n t  in a c ­
co rd an c e  with the case  o f  L es te r  v. C o m m iss io n e r ."3 
T h e y  were not en t i t led  to full collection services unless 
the  s ta te  chose to offer them . Th is  A c t  compels s ta te s  to 
collect spousal support  an d  a lim ony  obligations if:

1. a support  ob ligation has  a l re a d y  been es tab l ished  
for the  spouse or fo rm er  spouse, i.e., the re  is a l re a d y  an  
order;

2. the ob ligor’s m ino r  child is living with th e  a l im ony  
recipien t; and

3. support  collection services on th e  ch i ld ’s b e h a lf  a re  
being provided by the  IV-D a g e n c y ." 1

T h is  should cover s i tua t ions  in which both  a l im ony  
an d  child  support  pa y m en ts  were o rd ered ,  or in which  a 
u n i ta ry  pa y m en t  was o rd ered ,  providing su ppo r t  for both  
the  minor ch ildren  an d  the  custod ia l  pa ren t.  A lim ony  
collection services a re  still not req u ired  to be availab le  
w hen the re  a re  no m inor ch ild ren  living a t  hom e. In 
addit ion ,  the  federal tax  in te rcep t  p ro g ram  is not avail­
ab le  to collect a l im ony  or spousal support .

G. M edica l  S upport

In keeping with the effort to co n ta in  federal m edical 
costs. C o ngress  sough t to en co u ra g e  the  use o f  pr ivate  
m edical  insurance ,  r a th e r  than  M e d ic a id ."4 A ccord ingly ,  
the  A c t  requires  s ta te  IV-D agencies  to  petition the court

for the  inclusion o f  m edica l  support  in an y  child  su ppo rt  
o rd e r  w henever  the  obligor has h e a l th  c a re  covergc 
ava ilab le  a t  a reasonab le  c o s t ." 1 It a lso  requ ires  the  IV-D 
p ro g ra m  an d  the M ed ica id  p ro g ra m  to  co opera te  with 
one an o th e r  to sh a re  in fo rm a tion  a b o u t  the  av a ilab i l i ty  
o f  h e a l th  in s u ra n c e ."6

A rg u ab ly ,  the IV -D  ag en cy 's  c lients,  a t  least non- 
A F D C  clients, could  overr ide  this re q u i re m e n t  because  
they  p re fe rred  a la rg e r  basic  hea l th  su ppo rt  p a y m e n t ,  
pe rh ap s  because  they  had  hea l th  in su ran ce  ava ilab le  
th ro u g h  the ir  own em ploy m en t.  It is not c lea r  th a t  all 
s ta te s  g ra n t  the ir  courts ,  o r  o th e r  su p p o r t  dec is ion­
m akers ,  au th o r i ty  to inc lude in a su ppo r t  o rd e r  an o rd e r  
th a t  the  ob ligor furn ish  h e a l th  in su ran ce  to cover his 
o th e r  ch i ld re n ." ’ M a n y  s ta te  laws m a y  need to be m o di­
fied to  include this au tho r i ty .

H. Special Provisions for A F D C  Recipien ts

Pe rhap s  the  most significant developm en t  in the  child 
su p p o r t  field for A F D C  rec ip ien ts  is not found in this 
A c t,  bu t in th e  Deficit  R educ t ion  A c t  o f  1984, which 
provides th a t  the  first S50 o f  child su p p o r t  co llected  in 
an y  m onth  is to go d irec t ly  to the  fam ily ,  w ith  no 
co rrespond ing  reduction  in th e ir  A F D C  benefi ts ." '

T h is  A ct also provides c e r ta in  benefits  to A F D C  
recipien ts.  Because A F D C  rec ip ien ts  a rc  req u ired  to 
assign the ir  su ppo r t  rights  to the  s t a t e . a n d  the  s ta te  
co llects the suppor t  d irec tly ,  such fam ilies o f ten  do  not 
know w h e th e r  su ppo rt  is be ing  collec ted on th e ir  b e h a l f  
or how m uch has been paid. S ta te s  now a rc  req u ired  to 
notify  each  A F D C  rec ip ien t ,  a t  least an nua l ly ,  o f  the  
a m o u n t  of child su p p o r t  co llected on th e i r  b e h a lf . '30 
N o t ice  m ay be given m ore  freq uen tly .  Th is  in fo rm a tion ,  
am o n g  o th e r  things, should he lp  A F D C  rec ip ien ts  ev a lu ­
a te  the  am o u n t  o f  support  which  would be av a i lab le  to 
assist them  if they  w ere  able  to o b ta in  em ploy m en t .

Fam ilies  th a t  becom e ineligible for A F D C  benefits  
wholly or pa r t ia l ly  because  o f  su ppo rt  collections, bu t 
were  eligible for A F D C  benefits  in th ree  o f  the  p re c e d ­
ing fou r  m onths ,  will co n t inu e  to be elig ible for M e d ica id  
benefits for four add it iona l  m o n ths  a f te r  they  cease  
being eligible for A F D C  benefits .13' T h is  provision ends 
on O c to b e r  1, 1988. Fam ilies  losing elig ibili ty should 
also be a ided  by the req u i re m e n t  th a t  the IV -D ag ency  
seek m edical su ppo rt  th ro u g h  the  ob ligor 's  h ea l th  in su r­
ance  p lan ,133 as  th a t  a ss is tance  will con t inue  a f t e r  a 
fam ily  becom es ineligible for M e d ica id  benefits.

Finally , the ag en cy  m u st  co n tinu e  to  provide su ppo r t  
collection services for fam ilies whose A F D C  benefits  
cease ,  w ithou t requ ir in g  th e m  to reapp ly  for services as 
no n -A F D C  rec ip ien ts  o r  to p a y  an  app lica t ion  fee.135 T h e  
ag ency  m ust co n t inu e  to provide collection services for 
th ree  m o n ths  in every  case  a n d  m u st  co n tinue  to do  so 
th e re a f te r  for as  long as the fam ily  w ishes . '34

I. L a te  Fee

S ta te s  m ay  im pose a late fee o f  th ree  to six p e rcen t  on 
overdue  support  p a y m en ts  be ing  co llected by the  IV-D 
a g e n c y . '31 T h e  la te  fee is to be co llected a f t e r  a n d  in 
add it ion  to the  overdue  support:  im position o f  the  la te  
fee m a y  not d irec t ly  o r  ind irec tly  d e c rease  th e  a m o u n t  o f  
su ppo rt  p a id .136 Obviously ,  this possible p e na l ly  is so m e­
th ing  th e  ob ligor 's  a t to rn ey s  should  w a rn  th e m  abou t.
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J. Child Support to be Collectedin Foster Care Cases
The federal govern m en t pa r t ic ipa tes  in the cost of 

providing foster c a re  to ch ild ren  who would be eligible 
for \ F D C  or SS I  benefits if they  were living with  their  
families, but ins tead  a re  in fos ter c a re  because  o f  p a re n ­
tal inability to c a re  for th e m  or because  o f  ab u se  o f  
neglect. ; This  A c t  requ ires  th a t  the  su ppo rt  r ig h ts  o f  
these  ch ildren  be ass igned to the s ta le  th a t  is providing 
foster care ,  and provides for support  p a y m en ts  co llected 
by the s ta te  IV-D agency  on the  ch i ld ’s b e h a l f  to be  used 
first to re im bu rse  th e  s ta te  for the  costs o f  foster care  
and  second for the child 's  benefit,  up  to the  level o f  the 
cu rren t  support  ob ligation .  Using the  m oney for the 
ch i ld ’s benefit  m a y  m ean  m a k in g  m ore m oney  ava ilab le  
to m eet the ch i ld ’s present needs or se t t ing  m oney aside 
for fu tu re  use.'-'* If a r r e a ra g e s  a re  co llec ted ,  they m a y  be 
used to re im bu rse  th e  s ta te  for past  foster c a re  or A F D C  
paym en ts ,  an d  w hen  these costs a re  recouped the  ba l­
an ce  must be app lied  for the  ch ild 's  benef i t ." ’

K. Interstate Enforcement of Support
W hile the re  w as no d ra m a t ic  overhau l o f  ex isting 

req u irem en ts  with respect to in te rs ta te  e n fo rcem en t  of 
support  ob ligations,  there  w ere  som e significant ch anges  
th a t  should pave the  way for helpful im prov em en ts  in 
in te rs ta te  support  en fo rcem en t  if fully im plem ented .  
Most im portan t  is the re q u irem en t  th a t  s ta tes  m ake  
the ir  new w age withho ld ing  system s ava ilab le  to enforce  
the support  o rders  o f  o th e r  s ta te s . lW In addit ion ,  bo th  the 
s ta le  in which a suppor t  rec ip ien t resides an d  the s ta te  in 
which support  is ac tu a l ly  co llected , m a y  count the  full 
collection am o u n t  in ca lcu la t ing  the ir  e n t i t le m e n t  to 
add it ional  federal incentive pa y m en ts  "<1 (based ,  in part ,  
on the am o u n ts  co llected).

T h e  s ta tes '  an nua l  report  to the S e c re ta ry  o f  H H S  on 
the ir  IV-D support  en fo rcem en t  p ro g ram  m u st  include 
d a ta  on the n u m b e r  o f  in te rs ta te  cases  the s ta te  hand les  
from o th er  s ta tes  a n d  sends to  o th e r  states."-’ Th is  should 
allow closer ex am in a t ion  o f  each  s t a l e ’s record  in in te r ­
s ta te  support en fo rcem en t .  S t a te  ch ild  su ppo r t  co m m is­
sions must consider  in te rs ta te  en fo rcem en t  issues.1'-’ Fi- 
nally. Congress  au tho r ized  ap p ro p r ia t io n  o f  S7 million in 
I Y 1985, S I 2 million in FY 1986. an d  SIS million in FY  
1987 lor a p ro g ram  o f  special g ra n ts  to s la te s  to im prove 
their  in te rs ta te  en fo rcem en t  th ro u g h  special pro jects  
using new o r  innovative su ppo r t  collection m e th o d s . " ’

I.. State Commissions on Child Support
Congress resolved a n u m b e r  o f  child support  concerns 

by requir ing  tha t  each  s ta te  es tab lish  a ch ild  support  
com m ission .1”  A s ta te  m ay. un d e r  ce r ta in  c ircum stances ,  
be ex em pted  from this req u irem en t .  These  com m issions 
a re  lo s tudy, am ong  o th e r  things:

•  the problem s o f  e s tab l ishm en t  o f  support  gu idelines 
( "a p p ro p r ia te  objective s ta n d a rd s  for s u p p o r t” ):

•  visitation en forcem ent:
•  in te rs ta te  en fo rcem en t  o f  suppor t  obligations:
•  the availability ,  cost a n d  effectiveness o f  support  

services both to fam ilies th a t  receive A F D C  benefits and  
those tha t  do not:

•  the need for addit iona l s ta le  or federal legislation.
C om m iss io n s a rc  to  in c lude  re p re s e n ta tiv e s  o f all a s ­

pec ts o f  th e  ch ild  su pp o rt sy s tem  inc lud ing  cu s to d ia l and

non-custodial pa ren ts ,  the  IV-D ag ency ,  the  jud ic ia ry ,  
the  executive  an d  legislative b ra n ch e s ,  an d  child w e lfare  
and  social service agencies .  W h ile  a t to rn ey s  a r e  not 
requ ired  to be included, b a r  g roups  m a y  wish to seek 
rep resen ta t io n  on these  panels.

G overnors  m ust appo in t  the  com m issions  by D e c e m ­
ber 31. 1984, and  com m issions m u s t  m ake  the ir  reports  
to the  G overn or  on the  above topics by O c to b e r  I. 1985. 
Reports  also  m ust be m a de  public  and  fo rw ard ed  to 
Congress .  S t a te s  m ust bear  the cost o f  the commissions.  
A s la te  m a y  be ex em p ted  from the  re q u ire m e n t  to 
estab lish  a com m ission  if it: ( I )  has  developed and  is 
using support  gu idelines.  (2 )  has h a d  a s im ila r  co m m is ­
sion within the  previous five years ,  or (3 )  is m a k ing  
sa t is fac to ry  progress tow ard  fully effective child support  
e n fo rcem en t an d  will con tinue  to do  so.

V. F I S C A L  A N D  A D M I N I S T R A T I V E  P R O ­
V I S I O N S

A. Modification of the Federal Share of Administrative 
Costs of the Program and of Incentive Payments

T h e  federal sh are  of the  cost o f  the p ro g ram  is 
reduced  from  70 percen t to 60  pe rcen t  lo r  fiscal years 
1988 and  1989 an d  to 66 pe rcen t  for fiscal y e a r  1990 
an d  the reafte r ."*

T h e  Act a lso  changes  the federal incentive p a ym en ts  
for the child support  p ro g ram .  W h e re  c u r re n t  law' pro­
vides an incentive only for n o n -A F D C  collections, incen­
tives for both n o n -A F D C  an d  A F D C  collections a re  now 
provided. All s ta te s  will be en t i t led  to  receive incentive 
p a y m en ts  equal to six pe rcen t o f  th e i r  A F D C  collections 
and  six p e rcen t  of the ir  n o n -A F D C  co llec tions ." '  H ig h e r  
incentives m a y  be paid for cost-effective p ro g ram s.  The 
m a x im u m  incentive for n o n -A F D C  p a y m e n ts  is eq ua l  to 
100 pe rcen t  o f  the A F D C  incentive in FY  1986 and  
1987. 105 pe rcen t  in FY 1988. 110 pe rcen t  in FY 1989, 
an d  115 p e rcen t  in FY 1990."* For 1985 the  A F D C  
incentive will be ca lcu la ted  w ithou t reg ard  to the provi­
sions of the Deficit  R educt ion  A ct o f  1984. W h e re  costs 
o f  child su ppo rt  opera tions  a rc  decen tra l ized ,  an  a p p ro ­
pria te  sh are  o f  the  incentive p a y m e n ts  m u s t  be passed 
th ro u g h  to the  local level."’ A m o u n ts  co llected in in te r ­
s ta te  cases will be c red i ted  to bo th  in i t ia t ing  an d  re­
spond ing s ta tes .

B. Higher Federal Share in Costs of State Wage 
Withholding and Payment-Tracking Program

Provisions in the  c u r re n t  law m a ke  90  p e rcen t  Federal 
m a tch in g  funds ava ilab le  for developing a u to m a te d  
m a n a g e m e n t  system s. Th is  will be a m e n d e d  to allow 
sta tes  lo use these  funds  to im p lem en t  and  c a r ry  ou t the 
incom e-w ithhold ing  an d  track ing  a n d  m o nito ring  provi­
sions o f  this A ct if the s ta te  has a l re ad y  m et the 
req u irem en ts  o f  the present law.'*1

C. Waivers From Requirements of the Program
T h e  A ct con ta ins  two p r im ary  w a iver  provisions. T h e  

first provides th a t  the S e c re ta ry  o f  H H S  m a y  ex em pt a 
s ta te  from a p a r t ic u la r  req u irem en t  o f  the new m a n d a t ­
ed procedures ,  including wage withho ld ing , liens and  
bonds and  the  like, for a specified period if the  s ta te  can 
d e m o n s tra te  th a t  the p rocedures  would not inc rease  the 
effectiveness a n d  efficiency o f  the s ta te 's  support-cn-
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fo rcem ent  p ro g ra m .1’1 T h e  scconW prov is ion  allows re­
q u ire m e n ts  of the A c t  to be waived if the in ten t  o f  the 
w aiver is to test modifications in the su ppo rt  p ro g ram  in 
o rd e r  to improve it. the  w aiver would  not d is ad v an tag e  
ch ild ren  needing  support ,  a n d  the  w aiver  would not 
resu lt  in an  increase in federal A F D C  co s ts . '"  (A  special 
provision is m ade  for W isconsin 's  e x p e r im en ta l  child 
su ppo rt  p ro g ra m .1’’)

D. M odification  o f  Child S u ppo rt  R eports

T h e  s ta tu te  is modified to s t r e n g th e n  d a ta  collection 
re q u irem en ts  by requ ir ing  ch ange s  in an n u a l  s ta te  child 
su p p o r t  reports .  For ex am ple ,  im proved rep or t in g  is 
req u ired  on in te rs ta te  collection efforts an d  on the n u m ­
bers o f  cases  handled.'*4

F.. M odifica tion o f  Federal  M o n ito r ing  an d  P e na lty  
Provisions

C u r re n t ly  the S e c re ta ry  o f  H H S  is requ ired  lo co n ­
du c t  an n u a l  com pliance  au d its  o f  s ta te  IV-D program s.  
T h e  s t a tu te  would allow au d its  every th ree  years  r a th e r  
than  a n n u a l ly  except in s ta tes  w ith  prior com pliance  
problems.'* ' T h e  new law also provides th a t  penalt ie s  a re  
to be im posed only if  a s ta te  is not in “ su b s ta n t ia l"  
com pliance  with p ro g ram  requirements. '** ch ange s  p e n ­
a l ty  fo rm ulas ,  an d  provides for penalt ie s  to be suspen ded  
if the  s ta te  adop ts  an d  im p lem en ts  a corrective-act ion  
plan in a t im ely  fash ion . '”  P r io r  to th is  A c t,  the  S e c r e ­
ta ry  never penalized a p ro g ram  for noncom piiance .  By 
allowing a less severe penalty ,  it is hoped th e y  will be 
used w hen ap prop r ia te .

F. Federal P a ren t  L o ca te r  Service
S ta te s  no longer need ex h au s t  s ta te  p ro cedu res  for 

locating  ab sen t  p a ren ts  before seek ing  a id  from the  
federa l  pa ren t  locater  serv ice . '”

G. Socia l  Security  N um bers

An ob ligor 's  social secu r i ty  n u m b e r  m ay  now be re ­
leased to child support  agenc ies . '”

VI. C O N C L U S I O N

For both the  public  agency  a t to rn e y  and  the  private  
p rac t i t ioner ,  this A c t  should ex pand  the  rem edies  av a i l­
able to en force  child su ppo rt  ob ligations.  T h e  income- 
w ithho ld ing  system  alone, w hen fuMy im p lem en ted  
th o u g h o u t  the coun try ,  should  d ra m a t ic a l ly  im prove s u p ­
port en fo rcem en t ,  if it is widely used. T h e  federal tax  
in te rcep t  sim ilar ly  should prove as useful a n  en fo rce ­
m ent tool in n o n -A F D C  cases as  it has  proved to be in 
A F D C  cases. N o n -A F D C  rec ip ien ts  should becom e 
m ore a w a re  o f  the ir  r igh ts  to public  su ppo rt  en fo rc e m e n t  
services an d  advocacy g roups m a y  be ex pec ted  to press 
for im proved services to this g roup.  T h e  ease with  which 
in te rs ta te  c la im '  can  be pu rsued  should be g re a te r  w ith  
the in te rs ta te  w age withl olding provisions an d  the in te r ­
s ta te  en fo rcem en t  o f  su ppo rt  m a y  be ex pec ted  lo show 
g ra d u a l  improved as th e   ̂h in g e s  in th e  A ct a re  im p le ­
m e n ted .  T h e  w idesp read  use o f  child su p p o r t  gu idelines 
and  the  use o f  ad m in is tra t iv e  or quasi-judic ia l  decis ion­
m ak ers  in support  e n fo rcem en t  cases m ay  also w ork  
s ignificant ch anges  in dom es t ic  re la tions  prac tice .

(NOTE: Readers^es ir ing  additional information on 
this Act or on legal education programs should contact 
the authors at the American Bar Association's National 
Leaal Resource Center for Child Advocacy and Protec­
tion. 1800 M St. N.W., Washington. D.C.'20036.)

FOOTNOTES
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Treasury of the United S tates, 557 F. Supp. 729, 9 FLR 2173 
(W.D. Wash. 1982).

"4 2  U.S.C. § 652(b); 26 U.S.C. § 6305.
"S o c ia l Security Act § 466(a)(2); to be codified as 42 

U.S.C. § 666(a)(2).
"  H. Rep. No. 527 a t 36.
“ See e.g.. Va. Code §§ 63.1-249 to 63.1-273 (1982).
"S e e  e.g.. R.l. Gen. Laws § 8-10-3 (1980).
"49  Fed. Reg. 36,803-804 (1984) (to be codified as 45 

C.F.R. § 303.101) (proposed Sept. 19, 1984).
"S o c ia l Security A ct § 467; to be codified as 42 U.S.C. § 

667.
*' Cassetty. J., The Parental Child Support Obligation

(1983); Bruch, Developing S tandards fo r  Child Support Pay­
ments: A Critique o f  Current Practice, 16 U.C.D. L. Rev. 49 
(1982); Cassetty and D authitt, The Economics o f  Setting 
Adequate and Equitable Child Support Payment Awards, 
Texas S la te  Bar Section Report, Family Law, 1984 Special 
Child Support and V isitation Issue; Hunter, Child Support 
Law and Policy: The Systematic Imposition o f  Costs on 
Women, 6 Harv, Women's L. J. I (1983); Krause, Child 
Support Enforcement: Legislative Tasks fo r  the Early  I980's, 
15 Fam. L. Q. 349 (1982); Levin, The Use land AbuseI o f  
Child Support Schedules in Illinois, 71 III. B. J. 314 (1983).

" S e e  e.g., Wis. S la t. §§ 767.25( 1 )(p), 767.39(3), 
767.5l(5)(m) (1979).
Some slates have chosen to authorize local areas to establish 
their own support guidelines, overruling prior case law which 
forbade use of schedules, formulas or tables for determ ining 
support amounts. See e.g., Tex. Fam. Code Ann. § 14.05(a) 
(Vernon 1979).
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See e.g.. Sm ith v. Smith. 290 Or. 675. 626 P. 2d 342 
(1981); M elzer v. W itsbcrger. 299 Pa. Super. 13. 445 A.2d 
499. 10 FLR 1545 (1984).

11 See e.g., Delaware Supreme Court, Delaware Child Sup 
port Formula.

" S e e  e.g.. Fairfax County (Virginia) Bar Association, No­
tice o f  Schedules o f  Pendente Lite Child and Spousal Support 
fo r  Use in the Nineteenth Jud ic ia l District (Nov. 10, 1981).

"  See S. Rep. No. 387 at 40. H. Rep. No. 527 at 49.
"S o c ia l Security Act § 467; to be codified as 42 U.S.C. § 

667.
"'C hild  Support Enforcement Amendments of 1984, P.L. 

98-378, § 15: Sec discussion a t § IV-L below.
’* Social Sccuritv Act § 467; to be codified as 42 U.S.C. § 

667.
”* See Special Task Force on Child Support S tandards, Final 

Report; Special Task Force on Child Support S tandards 
Development and Implementation to The Subcommittee on 
Public Health and Welfare o f  the Texas S tate Senate (19S2).

See e.g.. Wis. Stat. §§ 767.25(l)(p), 767.39(3), 
767.5l(5)(m) (1979).

101 The prelim inary publications by this group (which was 
previously at The National Institu te  for Socioeconomic Re­
search) arc helpful in providing both a lite ra tu re  review and a 
review of guideline practices. N ationa l Institu te for Socioeco­
nomic Research. A Review o f L iterature and S tatu to ry  Provi­
sions Relating lo the Establishment and Updating o f  Child
Support Awards (1984): ______, Review o f  Selected S late
Practices in Establishing and Updating Child Support Awards
(1984).

Eden. P.. Estimating Child and Spousal Support: Eco­
nomic Guidelines fo r  Judges and Attorneys (1977); Garfinkel,
I. & Ntelli. M.. Child Support: Weaknesses o f  the Old and 
Features o f  a  Proposed Xew System  (Institute for Research on 
Poverty. University of Wisconsin-Madison, Special Report 
Series, 1982); Cassetty and Douthilt, The Economics o f  Set­
ting Adequate and Equitable Child  Support Payment Awards. 
.1984 Special Child Support and Visitation Issue; Franks, 
Summing Up Child Support: A Xew Formula. 7 Dist. Law. 28 
(July/Aug. 1983): Sawhill, Developing Normative S tandards 
I'or Child Support Payments in Cassetty. J., The Parental 
Child-Suppon Obligation (1983); PolikofT. The Inequity o f  
the Maurice Franks Custody Formula. 8 Dist.Law 14 (Nov. 
Dec. 1983).

"" Bakke v. Bakke, 351 N.W. 2d 287. 10 FLR 1566 (Minn. 
App. 1984) (trial court's consideration of certain types of 
expenses was not proper cause to deviate from guidelines).

" ‘ Social Security Act § 466(b)(5): to be codified as 42 
U.S.C. § 666(b)(5)'.

'"S oc ia l Sccuritv Act § 454( 16)( D): to be codified as 42 
U.S.C. § 654( I6)(D).

""Socia l Security Act § 466(c); to be codified as 42 U.S.C. 
§ 666(c).

456 U.S. 91. 8 FLR 3037 (1982) (one-year sta tu te  
unconstitutional).

"" 103 S. Ct. 2199, 9 FLR 3041 (1983) (two-year sta tu te  
unconstitutional).

""Socia l Security Act § 466(a)(5); to be codified as 42 
U.S.C. § 666(a)(5)!

‘"S o c ia l Security Act § 458(c); to be codified as 42 U.S.C. 
§ 658(c).

'"42  U.S.C. § 454(4)(B), (6)(A).
366 U.S. 299 (1961). This case provided tha t combined 

payments for the benefit of a spouse or former spouse and 
minor children, which arc called alimony, would be treated as 
alimony for tax purposes; that is, taxed to the custodial parent, 
who is usually in a lower lax bracket.

Social Secuity Act § 454(4)(B) and <6)(A): to be codified 
as 42 U.S.C. § 654(4)(B) and (6)(A).

"* Conf. Rep. at 52 
Social Security Act § 452: to be codified as 42 U.S.C. § 

652: cf. 42 Fed. Reg. 35.468 (propsoed August 4, 1983) 
(proposed regulations governing medical support enforcement 
published prior to pasragc of P.L. 98-378).

"" Medicaid regulations on this topic were previously issued. 
"* Many states have no sta tu to ry  provision on this topic. 

Some do. See. e.g.. N .Y . Fam. Ct. Act § 416 (McKinnev 
1975).

1 he Deficit Reduction Act of 1984, Pub. L. No. 98-369, § 
2640 (1984).

1,4 42 U.S.C. § 602 (a)(26) (1983).
Social Sccuritv Act § 454 (5); to be codified as 42 U.S.C. 

§ 654(5).
i:’ Social Security Act § 406 (h); to be codified as 42 U.S.C. 

§ 606(h).
,::Sce discussion in § IV-G. infra.

Social Security Act § 457 (c); to be codified as 42 U.S.C. 
§ 657(c).

Id.
" 'S o c ia l Sccuritv A ct § 454 (21)(A ): to be codified as 42 

U.S.C. § 654 (2I)(A).
""Socia l Security Act § 454 (21)(B); to be codified as 42 

U.S.C. § 654 (21 )(B).
" ’ Social Security Act. T itle IV-E, 42 U.S.C. § 670-676. 
‘-’■Social Security Act § 471 (a)(17); to be codified as 42 

U.S.C. § 671 (a)( 17).
Id.

"'’See discussion in § I'-A.IO. supra.
1.1 Social Security Act § 458(d): to be codified as 42 U.S.C. 

§ 658 (d).
Social Security Act § 452 (a)(IO)(C): to be codilied as 42 

U.S.C. § 652 (a)( I0)(C).
1.1 See discussion in § IV-L. infra.

Social Sccuritv Act § 455 (c): to be codilied as 42 U.S.C. 
§ 655 (c).

" ‘ Child Support Enforcem ent Amendments of 1984, Pub. 
L. 98-378. § 15.

""Socia l Security Act § 455 (a)(2)(B)-(C): to be codified as 
§ 655 (a)(2)(B)-(C).

" ’ Social Security Act §§ 458 (b)(I)(A )-(B); to be codified 
as 42 U.S.C. §§ 658 (b)( I )(A)-(B).

" 'S o c ia l Security Act §§ 458 (b)(3)(A)-(D); to be codilied 
as 42 U.S.C. §§ 658 (b)(3)(A)-(D).

" ’ Social Security A ct § 454 (22): to be codified as 42 
U.S.C. § 654 (22).

'"’Social Sccuritv Act § 454 (I6)(D); to be codilied as 42 
U.S.C. § 654 (I6)('D).

Social Security Act § 466 (d); to be codified as 42 U.S.C. 
§ 666 (d).

'"S oc ia l Security A ct § 1115 (a); to be codified as 42 
U.S.C. § 1315(a). '

'"C h ild  Support Enforcem ent Amendments of 1984, Pub. 
L. 98-378. § 22.

144 Social Security Act § 452 (a)(10)(C); to be codified as 42 
U.S.C. § 652 (a)(10)(C ).

" ’ Social Security Act § 452 (a)(4): to be codified as 42 
U.S.C. § 652 (a)(4).

""Socia l Security Act § 402 (a)(27); to be codilied as 42 
U.S.C. § 602 (a)(27).

" ’ Social Security A ct § 403 (h)(l)-(h)(2)(A)(i); to be 
codilied as 42 U.S.C. § 603 <h)(!)-(h )(2)(A )(i).

Social Security Act § 453 (f); lo be codified as 42 U.S.C. 
§ 653 (f).

" ‘Social Sccuritv Act § 453 (b): to be codilied as 42 U.S.C. 
§ 653 (b).
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r \ J M a s f c a  j j C e g t s k i u r e

House Judiciary Committee

Pouch V 
State  C ap ito l  

Juneau , A laska 99S11 
(907) 465-4990

LETTER OF INTENT 
FOR CSHB 9 2 (JUD)

It is the intent of the House Judiciary Committee, in 
amending AS 09.65.132(h) in sec. 1 of CSHB 92 (JUD), that 
either party in an income withholding proceeding may be 
ordered by the court to pay all court costs and that payment 
of attorney's fees will continue to fall under Civil Rule 
82, Alaska Rules of Civil Procedure.

It is the farther intent of the Carmittee that the term 
"alimony", as used in a number of other states, is included 
in the meaning of the term "spousal support".

It is also the recommendation of the Ccnmittee that the 
Revisor of Statutes consider placing all of the statutes 
relating to child and spousal support, presently found in 
Titles 9 and 47, in Title 35 of the Alaska Statutes, Marital 
and Domestic Relations.
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P a g e  1 of 2

Bill/R.esolution No: CSHB 92 JUD
Title: An Act relating to child

__________ support enforcement

Sponsor: Governor

FISCAL DETAIL

Agency Affected: Revenue

Reouestor: G o v e r n o r

Date of Request: 4-2-85

Program Category Affected: Revenue

Collection and Management_________________

BRU, Program of Subprogram(s) Affected: 

Child Support Enforcement Division

EXPENDITURES/REVENUES: (Thousands of Dollars)

1

1 OPERATING

1 FY 85 1 FY 86 1 FY 87 1 FY 88 1 FY 89 1 FY 90

1
1 100 PERSONAL SERVICES 1 | - | - 1 | —

1 200 TRAVEL 1 - - - - 1 —
1 300 CONTRACTUAL 1 1 - - | - ! — | —

1 400 SUPPLIES 1 - - - | - | —

1 500 EQUIPMENT 1 | | I i

1 600 LANDS & STRUCTURES 1 - - - - ' -

i 700 G R A N T S , CLAIMS 1 1 - | - - | -
1 *

1 800 MISCELLANEOUS 1 - - ; 1 — > -

1 TO T A L  OPE R A T I N G 1 - 1 | | |

CAPITAL T T

REVENUE

FUNDING: (Thousands of Dollars)

I GENERAL FUND 

I FEDERAL FUNDS 

I ^THER 

I TOTAL

I* ( 6 9 . 5 ) I ( 6 9 . 6 ) ( 6 9 . 6 ) ( 6 9 . 6 ) ( 6 9 . 6 ) ( 6 9 . 5 )

1 - I " I = I = 1 = i ~

I

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

S OURCE OF FUNDS TO O F F S E T  FISCAL IMPACT CF BILL:

not: applicable

* Due to the immediate eff e c t i v e  date of the bill, the FY 85 fiscal impact is unknown at this 

time. However, in no e v e n t  wi l l  it exceed the 69.6 figure shown above.

ANALYSIS: See attached.
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Division:  Child Support Enforcement

Approved by Commissioner:

Agency: ___________________________________________________________
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Office of M a n a g e m e n t  and Budget 
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Analysis:

Child Support Enforcement

This b i l l  is requ i r e d  for Alaska to be in c o m p l i a n c e  with federal legislation

(HR 4325 Ch i l d  Support Enforcement A m e n d m e n t s  of 1984). Audit sanctions

could r e s u l t  from failure to establish c o r r e s p o n d i n g  state legislation. The 

total f e d e r a l  grant for Public A s s i s t a n c e  c o u l d  be reduced up to 5%.

Revenue Reduction:

AS 47.23.025 (Rates of Penalty and Interest)

T h e  proposed l e g i s l a t i o n  eliminates the r a t e  i m p o s e d  as penalty to obligors 

for late and m i s s e d  payments which c u r r e n t l y  is 12%.

Computation Basis:

The est i m a t e d  $69.6 annual reduction in r e v e n u e s  is based on the average loss 

of $5.8 per m o n t h  i n  penalties u s i n g  a c t u a l  u n p a i d  obligations for a sample 

period from O c t ober through December, 1984. P e n a l t i e s  are imposed for missed 

or late paym e n t s  a n d  are one time a s sessments.

Note: T he s a t i s f a c t i o n  of penalty does n ot o c c u r  until all current

obligations, arrearages, and a c c r u e d  i n t e r e s t  h a v e  been paid. Therefore, we 

a re u nable to determine when or if tne d i v i s i o n  w i l l  actually collect the 

penalties assessed. In fact, collections in F Y  84 were only $185.56 and FY 85 

to date c o l l e ctions are only $535.86. ( T hese figures are not in thousands of 

d o l l a r s .)



LL  S H E F F I E L D
GOVERNOR

S t a t e  o f  A l a s k a
G r  “  i C E  G ~  7  h  E  j  C V  £ S  \  2  R  

• I u  x  e  a  r

J a n u a r y  18, 1985

The H o n o r a b l e  Ben G r u s s e n d o r f  
S p e a k e r  o f  the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n eau, A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I am  t r a n s m i t t i n g  a b i l l  r e l a t i n g  to c h i l d  
s u p p o r t  e n f o r c e m e n t .  This b i l l  is i n t e n d e d  to e n s u r e  t h a t  
A l a s k a  S t a t u t e s  are in c o m p l i a n c e  w i t h  the f e d e r a l  C h i l d  
S u p p o r t  E n f o r c e m e n t  A m e n d m e n t s  of 1984, PL 98-378, w h i c h  
s t r e n g t h e n s  e n f o r c e m e n t  t e c h n i q u e s  o f  s t ate a g e n c i e s .  It is 
e s s e n t i a l  t h a t  t h e s e  p r o v i s i o n s  b e  in e f f e c t  b y  O c t o b e r  1, 
1985, in o r d e r  for the s t a t e  to c o n t i n u e  to o b t a i n  fede r a l  
f u n d i n g  o f  70 p e r c e n t  for s u p p o r t  e n f o r c e m e n t .  O t h e r  
p r o v i s i o n s  o f  the b i l l  s t r e n g t h e n  the r e m e d i e s  p r e s e n t l y  
a v a i l a b l e  b y  a m e n d i n g  AS 47.23 a n d  A S  0 9 . 6 5 . 1 3 2 .

S e c t i o n s  1 a n d  3 o f  the b i l l  are n e c e s s i t a t e d  by  Sec. 466 of 
PL  98-378, w h i c h  m a n d a t e s  t h a t  e a c h  s t ate m u s t  h a v e  in 
e f f e c t  a l a w  that w i l l  p e r m i t  the e s t a b l i s h m e n t  of  the 
p a r e n t a g e  of  a c h i l d  at a n y  ti m e  b e f o r e  t h e  c h i l d ' s  18 t h
b i r t h d a y .  S e c t i o n  1 a d d s  n e w  AS 0 9 . 1 0 . 0 9 5 ,  w h i c h  a c t s  as a
s t a t u t e  o f  l i m i t a t i o n .  S e c t i o n  3 a m e n d s  A S  2 5 . 2 0 . 0 5 0 ,  
r e l a t i n g  to e s t a b l i s h m e n t  o f  p a t e r n i t y ,  to s p e c i f y  t h a t  s u c h  
an a c t i o n  m u s t  be  p e r m i t t e d  u n t i l  the c h i i d  is 18. As a
s t a t u t e  o f  l i m i t a t i o n ,  a c h i l d ' s  r i g h t  to b r i n g  s u c h  an 
a c t i o n  w o u l d  t o l l  d u r i n g  his m i n o r i t y ,  so an a c t i o n  c o u l d  
s t i l l  be  m a i n t a i n e d  u n t i l  a g e  20. A S  2 5 . 2 0 . 0 5 0  w o u l d  n o t  
p r o h i b i t  an a c t i o n  a t  t h a t  time, b u t  s i m p l y  r e f l e c t s  the 
f e d e r a l  m a n d a t e  th a t  p a r e n t a g e  a c t i o n s  b e  p e r m i t t e d  at l e ast 
u n t i l  the c h i l d  r e a c h e s  age 18.

S e c t i o n  2 a m e n d s  AS  0 9 . 6 5 . 1 3 2  to c o n f o r m  to f e d e r a l  r e­
q u i r e m e n t s  r e l a t i n g  to i n c o m e  w i t h h o l d i n g  orde r s .  T h e  u s e  
o f  the t e r m  " i n c o m e  w i t h h o l d i n g  o r d e r "  in s u b s t i t u t i o n  for 
" i n c o m e  a s s i g n m e n t  o r d e r "  w i l l  p r o v i d e  for c o n s i s t e n c y  in 
s t a t e  a n d  f e d e r a l  s t a t u t e s .  PL  9 8 - 3 7 8  r e q u i r e s  t h a t  c o l­
l e c t i o n s  be d e p o s i t e d  a n d  d i s t r i b u t e d  b y  a p u b l i c  a g e n c y  
d e s i g n a t e d  b y  the state. In t h i s  case, the a g e n c y  is the 
c h i l d  s u p p o r t  e n f o r c e m e n t  d i v i s i o n  o f  t h e  D e p a r t m e n t  o f



-2-

R e v e n u e  (referred to as the " a g e n c y " ) . S i n c e  the a g e n c y  
w i l l  be r e q u i r e d  to a d m i n i s t e r  a n y  i n c o m e  w i t h h e l d ,  a n d  w i l l  
be a c c o u n t a b l e  for c o l l e c t i o n  and d i s t r i b u t i o n ,  the b i l l  
a l s o  r e q u i r e s  t h a t  all a p p l i c a t i o n s  for i n c o m e  w i t h h o l d i n g  
o r d e r s  be f i l e d  t h r o u g h  the agency. T h e  e f f e c t i v e n e s s  o f  
AS  0 9 . 6 5 . 1 3 2  as an e n f o r c e m e n t  to o l  is s t r e n g t h e n e d  by 
r e q u i r i n g  an a u t o m a t i c  p r o c e d u r e  to t r i g g e r  w i t h h o l d i n g  
w i t h o u t  c o u r t  i n t e r v e n t i o n  if an o b l i g o r  d o e s  not r e q u e s t  a 
h e a r i n g ,  a n d  an e x p e d i t e d  d e c i s i o n  i f  a h e a r i n g  is r e­
que s t e d .  The s e r v i c e  r e q u i r e m e n t  is a l s o  a m e n d e d  so th a t  no 
m o r e  r e s t r i c t i v e  s e r v i c e  p r o v i s i o n  is n e c e s s a r y  t h a n  w o u l d  
be  r e q u i r e d  u n d e r  n o r m a l  m o t i o n  p r a c t i c e  in a t y p i c a l  
lawsuit. PL 98-378 a l s o  r e q u i r e s  t h a t  e m p l o y e r s  w h o  d i s­
ch a r g e  an e m p l o y e e ,  d i s c i p l i n e  an e m p l o y e e ,  or r e f u s e  to 
h i r e  a p e r s o n ,  b e c a u s e  of  an i n c o m e  w i t h h o l d i n g  order, be 
fined; t h e r e f o r e  the b i l l  ad d s  a p r o v i s i o n  m a k i n g  c o m m i s s i o n  
of  a n y  o f  t h o s e  ac t s  a m i s d e m e a n o r  p u n i s h a b l e  b y  a fine of  
not m o r e  t h a n  $1,000. This m i s d e m e a n o r  is n o t  c l a s s i f i e d ;  
t h u s  t h e  i m p r i s o n m e n t  p r o v i s i o n s  o f  A S  1 2 . 5 5 . 1 3 5  d o  not 
apply.

S e c t i o n  2 o f  the b i l l  a l s o  a m e n d s  A S  0 9 . 6 5 . 1 3 2 ( g )  to r e m o v e  
the i n c o m e  e x e m p t i o n  for c o l l e c t i o n s  f r o m  i n c o m e  u n d e r  an 
i n c o m e  w i t h h o l d i n g  order, b e c a u s e  n e w  s u b s e c t i o n  (h) r e­
q u i r e s  t h a t  at l e a s t  t h e  a m o u n t  o f  the s u p p o r t  o b l i g a t i o n  be 
w i t h h e l d ,  s u b j e c t  to the l i m i t s  o f  15 U.S.C. sec. 1673(b). 
15 U. S . C .  sec. 1673(b) a l l o w s  w i t h h o l d i n g  o f  50 p e r c e n t  o f  
an i n d i v i d u a l ' s  d i s p o s a b l e  e a r n i n g s ,  or  60 p e r c e n t  i f  the 
i n d i v i d u a l  d o e s  n o t  s u p p o r t  a s p o u s e  or  d e p e n d e n t  child. 
The m a x i m u m  a m o u n t  a l l o w e d  to be w i t h h e l d  is r a i s e d  to 55 
an d  65 p e r c e n t ,  r e s p e c t i v e l y ,  if c o l l e c t i o n  is for a r r e a r­
age s  o v e r  12 w e e k s  old. S e c t i o n  11 o f  t h e  b i l l  m o d i f i e s  
AS  4 7 . 2 3 . 2 5 0  (i) to a l s o  r e m o v e  the i n c o m e  e x e m p t i o n s  set o u t  
in t h a t  s u b s e c t i o n .

S e c t i o n  4 o f  the b i l l  c o n t a i n s  a n e w  c h a p t e r ,  AS 25.26, the 
I n t e r s t a t e  I n c o m e  W i t h h o l d i n g  Act, w h i c h  is a l s o  r e q u i r e d  b y  
PL  9 8 - 378. Th i s  c h a p t e r  d r a w s  h e a v i l y  u p o n  a M o d e l  I n t e r­
st a t e  I n c o m e  W i t h h o l d i n g  Act, d r a f t e d  b y  t h e  C h i l d  S u p p o r t  
P r o j e c t s  s e c t i o n  o f  the A m e r i c a n  B a r  A s s o c i a t i o n  a n d  t h e  
N a t i o n a l  C o n f e r e n c e  o f  S t a t e  L e g i s l a t u r e s .  The M o d e l  A c t  
w a s  p r e p a r e d  to a s s i s t  s t a t e s  to m e e t  t h e  d e a d l i n e  o f  
O c t o b e r  1, 1985 for i m p l e m e n t a t i o n  o f  t h e  i n t e r s t a t e  w i t h­
h o l d i n g  r e q u i r e m e n t s .  The M o d e l  A c t  e n a b l e s  s t a t e s  t h a t  
e n a c t  s i m i l a r  p r o v i s i o n s  to o r d e r  i n c o m e  w i t h h o l d i n g  in 
a n o t h e r  s t a t e  in the same m a n n e r  as t h e y  w o u l d  i m p o s e  
i n t r a s t a t e  w i t h h o l d i n g ,  w i t h o u t  t h e  n e c e s s i t y  o f  f i l i n g  a 
n e w  a c t i o n  in the o t h e r  state, as is n e c e s s a r y  u n d e r  the
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e x i s t i n g  U n i f o r m  R e c i p r o c a l  E n f o r c e m e n t  o f  S u p p o r t  Act 
(AS 25.25) o r  o t h e r  e n f o r c e m e n t  s t a t u t e s .

S e c t i o n s  5, 7, a n d  8 o f  the b i l l  a m e n d  s e v e r a l  s e c t i o n s  of 
A S  4 7 . 2 3  to r e f l e c t  o t h ^ r  r e q u i r e m e n t s  o f  P L  98-378. The 
c h i l d  s u p p o r t  e n f o r c e m e n t  a g e n c y  w i l l  b e  r e s p o n s i b l e  for 
e n f o r c i n g  e x i s t i n g  s p o u s a l  s u p p o r t  o r d e r s  w h e r e  it is a l s o  
e n f o r c i n g  a c h i l d  s u p p o r t  order. It m u s t  a l s o  a t t e m p t  to 
o b t a i n  m e d i c a l  s u p p o r t  o r d e r s  as a p a r t  o f  a c h i l d  s u p p o r t  
o r d e r  if h e a l t h  c a r e  c o v e r a g e  is a v a i l a b l e  to the o b l i g o r  at 
a r e a s o n a b l e  cost.

S e c t i o n  6 o f  the b i l l  r e f l e c t s  a c h a n g e  in t h e  p e r c e n t a g e  of 
p e n a l t y  t h a t  m u s t  b e  a s s e s s e d ,  i f  a n y  is i m p o s e d ,  to c o m p o r t  
w i t h  PL 98-378. U n d e r  the f e d e r a l  law, t h e  p e n a l t y  rate 
m u s t  b e  b e t w e e n  t h r e e  a n d  six p e r c e n t ;  the b i l l  i m p o s e s  the 
h i g h e s t  p e n a l t y  p o s s i b l e .  E v e n  at t h e  six p e r c e n t  p e n a l t y  
rate, t h e  p r e s e n t  p e n a l t y  is r e d u c e d  b y  o n e - h a l f  f r o m  t h e  12 
p e r c e n t  p e n a l t y  n o w  a s s e s s e d .

S e c t i o n  9 o f  the b i l l  c o r r e c t s  an  o v e r s i g h t .  S e c t i o n  11, 
ch. 144, S L A  1984, e n a c t e d  A S  4 7 . 2 3 . 2 6 5 ,  w h i c h  c u r r e n t l y  
sets o u t  s p e c i f i c  s e r v i c e  p r o v i s i o n s  for a l l  o f  A S  47.23. 
S e r v i c e  p r o v i s i o n s  c o n t a i n e d  in A S  4 7 . 2 3 . 1 5 0  s h o u l d  h a v e  
b e e n  d e l e t e d  at t h e  sa m e  time, b u t  w e r e  not. The a m e n d m e n t  
to AS  47.23. 150 in sec. 9 o f  the b i l l  a c c o m p l i s h e s  the 
d e l e t i o n .

S e c t i o n  10 of  the b i l l  a m e n d s  A S  4 7 . 2 3 . 2 2 6  to  r e f e r  to the 
g e n e r a l  s e r v i c e  p r o v i s i o n  in A S  4 7 . 2 3 . 2 6 5 .  S e c t i o n  14 of 
th e  b i l l  t h e n  m o d i f i e s  t h a t  g e n e r a l  s e r v i c e  p r o v i s i o n  so 
t h a t  no m o r e  r e s t r i c t i v e  s e r v i c e  r e q u i r e m e n t s  are n e c e s s a r y  
t h a n  a r e  a p p r o p r i a t e  u n d e r  R u l e  5 o f  the A l a s k a  R u l e s  of 
C i v i l  P r o c e d u r e .  C i v i l  R u l e  5 a l l o w s  s e r v i c e  e i t h e r  u p o n  a 
p a r t y  or  h i s  a t t o r n e y  b y  f i r s t  c l a s s  m a i l .  It has b e e n  
p e r c e i v e d  as a p r o b l e m  to  some o f  t h e  i n d i v i d u a l s  h a r l l i n g  
c h i l d  s u p p o r t  c a s e s  o n  b e h a l f  o f  t h e  a g e n c y  th a t  the p r e­
v i o u s  r e q u i r e m e n t  o f  s e r v i c e  by  r e g i s t e r e d  o r  c e r t i f i e d  m a i l  
o f t e n  set u p  a b a r r i e r  t o  t h e  r e c e i p t  o f  t h e  notice. S i n c e  
t h e  a f f e c t e d  s e c t i o n s  o n l y  r e l a t e  t o  the e n f o r c e m e n t  of 
p r e v i o u s l y  e s t a b l i s h e d  s u p p o r t  o r d e r s ,  t h e  c o u r t  has c o n­
t i n u i n g  j u r i s d i c t i o n  to e n f o r c e  t h o s e  o r d e r s .  B a l c h e n  v. 
B a l c h e n , 566 P . 2d 324 (Alaska 1977). In t h a t  case, the 
A l a s k a  S u p r e m e  C o u r t  a c k n o w l e d g e d  t h a t  the p r o p e r  s e r v i c e  
p r o v i s i o n  in e n f o r c e m e n t  a c t i o n s  is C i v i l  R u l e  5 (b), a n d  n o t  
C i v i l  R u l e  4 w h i c h  r e q u i r e s  p e r s o n a l  o r  r e s t r i c t e d  d e l i v e r y  
ser v i c e .  The c o u r t  e v e n  c o m m e n t e d  t h a t  t h e r e  w o u l d  be  m e r i t  
to p r o v i d i n g ,  i n  m a t t e r s  o f  s u p p o r t  e n f o r c e m e n t ,  t h a t  
s e r v i c e  c o u l d  be m a d e  d i r e c t l y  u p o n  t h e  p a r t y  r a t h e r  t h a n
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u p o n  the a t t o r n e y  for the p a r t y  f r o m  the e a r l i e r  d i v o r c e  
p r o c e e d i n g .

S e c t i o n s  12 and 13 o f  the b i l l  s i m p l y  c h a n g e  l a n g u a g e  in 
s t a t u t e s  p e r t a i n i n g  to i n c o m e  a s s i g n m e n t  o r d e r s  to r e f l e c t  
the n e w  term, " i n c o m e  w i t h h o l d i n g "  orde r s .

S i n c e r e l y

I
G o v e r n o r
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a-.- I*'-Title:_An A c t relating to child and Program Category Affected: \

spousal support_______________________  - - ~ ~

Sponsor: Rules, by request BRU, Program or S u b p r o g r a m ( s ) Attected:

Requestor: Revenue  Assistance Payments, AFDC Component
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HB 92 has a potential cost-avOidance impact upon Aid to Families with Dependent 
Children (AFDC) utilization and expenditures. If enacted, it should result in 
some single parent families being supported sufficiently to eliminate their need 
to apply for AFDC. It should also slightly increase the numbers of current 

AFDC recipient families leaving the AFDC rolls. Finally, enactment helps to 

ensure compliance with federal program r ^ q u j ^ e m e n t s , tHereby avoiding federal
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fiscal penalties, which would be taken against the 50?; federal AFDC funding. 

However, no data exists by which the total potential amount of cost-avoidance 
might be estimated.



A l a s k a  i s > t a t e  X e g t S l a t u r E
BETTYE FAHRENKAMP. C ha irm an 
ARLISS STURGULEW SKI. V ice C nairm an 
JOE JOSEPHSON 
PAUL FISCHER
EDNA ARMSTRONG-DE VRIES

I;/ :.x

S e n a t e

C o m m i t t e e  o n  
£)calt i j ,  C b u c a t t o n  a n b  S o c i a l  H>crbtccS

POUCH V 
STATE CAPITAL 

JUNEAU. ALASKA 99811 
0 07 ) J65-383J 
(9071 J65-3835

M I N U T E S

A p r i l  23, 1985 
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B e l t z  R o o m  
R o o m  211, C a p i t o l

M E M B E R S  P R E S E N T

S e n a t o r  F a h r e n k a m p  
S e n a t o r  A r m s t r o n g  - De V r i e s  
S e n a t o r  J o s e p h s o n  
S e n a t o r  F i s c h e r

C A L E N D A R

SB 263, R e l a t i n g  to t h e  d i s q u a l i f i c a t i o n  for c e r t a i n  s t a t e  loan 
p r o g r a m s  for f a i l u r e  t o  p a y  c h i l d  support.

HB 92, R e l a t i n g  to c h i l d  a n d  s p o u s a l  L i p p o r t .

SB 51, S t a t e  aid for s c h o o l  c o n s t r u c t i o n .

SB 226, R e l a t i n g  to t h e  v i o l a t i o n  of c o m p u l s o r y  e d u c a t i o n  laws. 

S C R  13, R e l a t i n g  to i n f a n t  l e a r n i n g  p r o g r a m s .

SB 263

S e n a t o r  Faiks, S p o n s o r , e x p l a i n e d  t h a t  SB 263 w o u l d  d i s q u a l i f y  
p e r s o n s  w h o  ha v e  an o v e r d u e  c h i l d  s u p p o r t  o b l i g a t i o n  f r o m  
p a r t i c i p a t i n g  in s t a t e  lo a n  p r o g r a m s .

H o l l i  Plo o q ,  C h i l d  S u p p o r t  E n f o r c e m e n t  A g e n c y ,  D e p a r t m e n t  of 
R e v e n u e , t e s t i f i e d  in s u p p o r t  of SB 2 6 3 . ^

S e n a t o r  D e V r i e s  m o v e d  SB 263 f r o m  c o m m i t t e e  w i t h  i n d i v i d u a l  
r e c o m m e n d a t i o n s .  T h e r e  w a s  n o  o b j e c t i o n .



K o l l i  Pl o o g ,  C h i l d  S u p p o r t E n f o r c e m e n t  A g e n c y ,  D e p a r t m e n t  o f  
R e v e n u e , t e s t i f i e d  in su _ nrt o f  CS HE 92 ( J u d ) , w n i c h  w o u l d  b r i n g  
the s t a t e  C h i l d  S u p p o r t  E n f o r c e m e n t  A g e n c y  p r o g r a m s  i n t o  c o m p l i a n c e  
w i t h  f e d e r a l  law.

S h e r r y  Goll, W o m e n 1s Lobby, s p o k e  in s u p p o r t  of the bill.

S e n a t o r  J o s e p h s o n  m o v e d  CS U B 92 (Jud) f r o m  c o m m i t t e e  w i t h  
i n d i v i d u a l  r e c o m m e n d a t i o n s .  T h e r e  w a s  n o  o b j e c t i o n .

SB 51

S e n a t o r  J o s e p h s o n  m o v e d  to a d o p t  CS SE 51 (HESS) and m o v e  it f r o m  
c o m m i t t e e  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .  T h e r e  w a s  no o b j e c t i o n .

SB 226

S e n a t o r  P a u l  F i s c h e r ,  S p o n s o r  e x p l a i n e d  t h a t  SE 226 w o u l d  d e l e t e  
the p r o v i s i o n  o f  t h e  s t a t e ' s  c o m p u l s o r y  e d u c a t i o n  law w h i c h  
r e l e a s e s  a n d  d i s c h a r g e s  a p a r e n t  fr o m  a l l  p e n a l t i e s  a s s o c i a t e d  w i t h  
t h e i r  c h i l d ' s  t r u a n c y  at the e m .  of the s c h o o l  year.

L i s a  N e l s o n , A s s i s t a n t  A t t o r n e y  G e n e r a l ,  C r i m i n a l  D i v i s i o n , 
D e p a r t m e n t  of L a w , p r o p o s e d  an  a m e n d m e n t  that w o u l d  r e p e a l  a n d  
r e e n a c t  the a p p r o p r i a t e  s e c t i o n ,  to p r o v i d e  t h a t  a p e r s o n  v i o l a t i n g  
the c o m p u l s o r y  e d u c a t i o n  laws w o u l d  b e  g u i l t y  of a c l a s s  B 
m i s d e m e a n o r .

D o n  M c K i n n o n ,  S c h o o l  A d m i n i s t r a t o r s  A s s o c i a t i o n , s p oke in s u p p o r t  
of the bill.

Eob G r e e n e ,  S c h o o l  B o a r d s  A s s o c i a t i o n ,  s p o k e  in s u p p o r t  o f  the 
bill.

S e n a t o r  P a u l  F i s c h e r  m o v e d  to a d o p t  CS  SB 226 (HESS) a n d  m o v e  it 
f r o m  c o m m i t t e e  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s . T h e r e  w a s  no 
o b j e c t i o n .

S C R  13

S e n a t o r  D e V r i e s  m o v e d  S C R  13 f r o m  c o m m i t t e e  w i t h  i n d i v i d u a l  
r e c o m m e n d a t i o n s .  T h e r e  w a s  no o b j e c t i o n .

The c o m m i t t e e  a d j o u r n e d  at 3:42 pm.

KE 92
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CHILD SUPPORT ENFORCEMENT AMENDMENTS OF 1984 

SUMMARY

The legislation's key provisions make critical improvements to State and local
programs In four major areas:

o Child support enforcement services must be available equally to welfare and 
non-welfare families;

o State Child Support Enforcement programs must use proven enforcement
techniques;

o Federal financing of State program operations and the focus of Federal

auditing are tied more closely to program effectiveness and efficiency; and

o There is a strengthened and focused effort to improve enforcement where the

custodial parent and children live 1n one State, and the parent obligated for 
support lives in another.

The many provisions of the Amendments are categorized below into these cross­

cutting themes, so that the same provision m a y  be referenced more than once.

I. EQUAL ENFORCEMENT SERVICES FOR WELFARE AND NON-WELFARE FAMILIES

A  State's child support enforcement r.ervices--establishing paternity, locating
absent parents, establishing and enforcing support orders— must be available

to all families who apply for them. The new 1 egistet+orrenhances- equal
treatment through:

Wage Withholding

o Effective October 1, 1985, States must provide for wage withholding when 

the amount due is equal to One month's support, less if State law permits 

or absent parent requests; applies to current support and arrearages;

o Order is Issued automatically upon default, the employer and absent 

parent must be notified, there 1s no return to court;

o After October 1, 1985, all support orders initiated by the State 
include provision for wage withholding;

o At it's option, the State may apply withholding from sources of income 
other than wages.

Offset of State and Federal Income Tax Refunds

o For both welfare and non-welfare families, the State must offset State 

income tax refunds for overdue child support, in appropriate cases;



- 2 -

o The State can request offset of Federal Income tax refunds p a y a M e  in

1986 through 1990 for non-welfare famil1es;"due process requireme'. s and 

joint return protections Included.

Program Improvement Incentives

o Incentive payments are made to States based on cost-effective program

operation and collections made on behalf of both welfare and non-welfare

families.

Other Enhancements

o Families who leave the welfare rolls must be transferred automatically to

non-welfare status for continuation of support enforcement services, 
with no application or fee required;

o State enforcement agencies must collect child support on behalf of

children receiving foster care;

o States must collect spousal support when it is also collecting support for

the child with whom the former spouse is living;

o States can use the Federal Parent Locator Service for non-welfare families

before exhausting State and local locate sources;

o States must regularly publicize the availability of enforcement services;

o Annual notice of support collected for welfare families.

II. STATE AGENCIES MUST USE PROVEN ENFORCEMENT TECHNIQUES' "

Wage/Income Withholding

o Results 1n regular and full payment of both current and overdue support.

Expedited Legal Processes

o States must use administrative or expedited judicial process for estab­

lishing and enforcing support orders, and can use them for establishing 
paternity.

State and Federal Income Tax Refund Offsets

o States must offset State income tax refunds for welfare and non-welfare
families. Monies collected on behalf of welfare families go toward 

reimbursing AFDC payments; non-welfare collections go to family;

o States can request offset of Federal income tax refunds for both welfare

and non-welfare families: monies similarly disbursed as under State tax 

offset.
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Liens

o States must be able to Impose liens against real and personal property, 
where appropriate.

Security or bonds

o States must be able to require, where there is a pattern of non-payment, or 

late payment, bonds or security to be deposited with the court from which 
support payments can be taken where appropriate.

Reports to Credit Bureaus

o Upon request from a credit bureau, and after notice to the absent parent, 

the child support agency must report on overdue support amounts ever $1,000, 
and can report lesser amounts.

Statute of Limitations

o States must be able to establish paternity until a child's 18th birthday.

III. IMPROVED PROGRAM PERFORMANCE

Federal Financial Participation (FFP)

o Encourages greater reliance on performance-based incentives by reducing 
FFP for State administrative costs by 22 starting in FY 1988 (to 682 of 
costs) and by another 2% in FY 1990 and after (662).

Incentive Payment Structure

o Replaces the old fixed rate of 122 of collections for welfare families, 
effective FY 1986;

o Pays a minimum of 62 of collections for both welfare and non-welfare 

f a milies* with additional payments on a sliding scale up to 102 of 

collections based on the respective ratios of welfare and non-welfare 

collections to total administrative costs;

o States must share Incentive payments with local child support enforcement 

programs, where they have participated 1n the costs of the program;

o Each State's Incentive payments for non-AFDC collections are limited to 

1002 of the AFDC collection Incentive for FY 1986 and 1987, 1052 for FY 
1988, 1102 for FY 1989, and 1152 for FY 1990 and after;

o In calculating Incentive payments for FY 1985, the $50 disregard of child 

support income (required by Peficit Reduction Act of 1984) will be In­
cluded.

Program Audit Requirements

o Replaces annual audit with requirement for audit at least once every 

three years; audits are comprehensive and performance-based;



• o Replaces current penalty (52 of Federal AFDC funds) with graduated

penalties and provides for suspension of penalties based on corrective 
action plans.

Other

o Present 902 Federal matching funds are explicitly made available for the

development and installation of automated systems to Improve required 

procedures; 902 matching "v-.v> extended to computer hardware purchased;

o Governors must appoint broao-c-;.d Commissions on Child Support, with 
certain exceptions;

o States are to formulate guidelines for child support awards for judges and 

other officials who make support determinations;

o At their option, States m a y  monitor support payments at the request of 
either parent;

o The Federal Parent Locator Service and Internal Revenue Service must, upon 

request, disclose social security numbers to State enforcement agencies.

o Revised reporting requirements for annual report to the Congress.

IV. IMPROVED ENFORCEMENT OF INTERSTATE CASES

Proven enforcement techniques

o State must have procedures for interstate enforcement of wage withholding, 

regardless of where the custodial parent and child and the absent parent 
live;

o Expedited legal processes and other techniques are applicable to interstate 
as well as intrastate cases.

Incentive Payments

o Interstate collections will be credited to both the initiating and the

responding State for calculating incentives.

Federal Income Tax Refund offset on behalf of non-welfare families

Demonstration Grants

o Legislation authorizes $7 million in FY 1985, $12 million in FY 1986 and 

$15 million in FY 1987 for special demonstration projects testing innovative 
methods of interstate enforcement and collection;

o Demonstration authority including waivers of program requirements extended 
to child support program.

Program audit focus on program performance, including interstate cooperation

- 4 -
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V. OTHER PROVISIONS OF THE AMENDMENTS

Fees

^ must charge non-AFDC families an application fee of not more than
525; fee can be charged to t'.ie custodial or absent parent, or be paid by the 
State based on individual's ability to pay;

o States m ay charge, in welfare and non-welfare cases, a late-payment fee to
the obligated parent of between 3 and 6 Xof the arrearages;

Wisconsin Child Support Initiative

Medicaid Benefits

o Until FT 1939, families that become ineligible for AFDC due to collection
of child support, will retain Medicaid benefits for 4 months.

Medical Support

o States must include medical support as part of child support orders when 

private health Insurance is available to the non-custodial parent at 
reasonable cost.
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F R O M :  S A N D R A
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AND SPOUSAL SUPPORT (GOVERNOR) \

F O R  T H E  M O S T  P A R T ,  A M E N D S  O U R  E X I S T I N G  L A W  O N  C H I L D  S U P P O R T  

E N F O R C E M E N T  T O  C O M P L Y  W I T H  N E W  F E D E R A L  R E Q U I R E M E N T S .  N E C E S S A R Y

I N  F E D E R A L  F U N D S  F O R  A I D  T O  F A M I L I E S  W I T H  D E P E N D E N T  C H I L D R E N .

I S
1. A L L O W  I N C O M E  W I T H H O L D I N G  O R D E R S  T O  B E  D E L I V E R E D  BY 

F I R S T  C L A S S  M A I L ,  R A T H E R  T H A N  C E R T I F I E D  M A I L ,  IF T H E  

A B S E N T  P A R E N T  W A S  I N F O R M E D  A T  T H E  T I M E  O F  T H E  C U S T O D Y  

O R D E R  T H A T  I N C O M E  W I T H H O L D I N G  W O U L D  O C C U R  O N C E  A 

P A Y M E N T  IS 30 D A Y S  L A T E .

2 1  R E Q U I R E  E M P L O Y E R S  A N D  U N I O N S  T O  P R O V I D E  E M P L O Y M E N T  ' 

I N F O R M A T I O N  T O  T H E  C H I L D  S U P P O R T  E N F O R C E M E N T  A G E N C Y ,  

O R  F A C E  U P  T O  A  $ 1 0 0 0  F I N E .

■1
Q U E S T I O N S :

1. B Y  W H E N  M U S T  T H E  S T A T E  B E  I N  C O M P L I A N C E  W I T H  F E D E R A L  L A W ?  

( O c t o b e r  1, 1 9 8 5 ,  e f f e c t i v e  d a t e  o f  H B  9 2 . )

2. H O W  M U C H  M O N E Y  D O  W E  G E T  F R O M  T H E  F E D S .  A N D  H O W  M U C H  IS A T  

R I S K ?  ( T h i s  y e a r  t h e  s t a t e  g o t  $ 2 2  m i l l i o n  f o r  A i d  to F a m i l i e s  

w i t h  D e p e n d e n t  C h i l d r e n .  M a x i m u m  s a n c t i o n  w o u l d  b e  5%, or 

$ 1 . 1  m i l l i o n . )

3. T H E  F I S C A L  N O T E  R E F L E C T S  A  L O S S  I N  R E V E N U E .  W H Y  I S  T H I S ?  

( C u r r e n t  s t a t e  l a w  h a d  a 1 2 %  p e n a l t y  f o r  l a t e  p a y m e n t s ,  in 
a d d i t i o n  to 1 2 %  i n t e r e s t .  T h i s  h a s  b e e n  r e p e a l e d .  I n  1 9 8 5  

t h e  s t a t e  c o l l e c t e d  $ 5 8 5  i n  p e n a l t i e s ,  a n d  $ 1 8 5  t h e  y e a .  

b e f o r e .  A d m i n i s t r a t i v e  c o s t s  of c o l l e c t i n g  t h e  p e n a l t y  
e x c e e d  t h i s  a m o u n t .  So t h e  l o s s  r e p r e s e n t e d  o n  t h e  f i s c a l  

n o t e  is n o t  r e a l , b u t  is c a l c u l a t e d  b a s e d  o n  1 2 %  o f  a l l  

l a t e  p a y m e n t s .)


