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tions (l)(a) and (b) of this section to encourage the direct provision of ser­
vices to prevent child abuse and exploitation.

SECTION 9. A NEW SECTION OF KRS CHAPTER 15 IS CREATED 
TO READ AS FOLLOWS:

In making grants to a local task force, the state board shall consider the 
degree to which the local task force meets the following criteria:

(1) Has as its primary purpose the development and facilitation of a col­
laborative community prevention program in a specific geographical area. 
The prevention program shall utilize trained volunteers and existing com­
munity resources wherever practicable;

(2) Is comprised of local law enforcement and social services representa­
tives and does not exclude any organization or person that the state board 
deems necessary;

(3) Demonstrates a willingness and ability to provide prevention program 
models and consultation to organizations and communities regarding pre­
vention program development and maintenance;

(4) Demonstrates an ability to match through money fifty percent (50%) 
of the amount of any trust fund money received. The amount and types of in- 
kind services are subject to the approval of the state board; and

(5) Other criteria that the state board deems appropriate.

SECTION 11. A NEW SECTION OF KRS CHAPTER 17 IS CREATED 
TO READ AS FOLLOWS:

(1) The justice cabinet shall establish within the cabinet a "Kentucky 
Missing Child Information Center." which shall serve as a central repository 
of and clearinghouse for information about Kentucky children believed to be 
missing and children from other states believed to be missing in Kentucky.

(2) The cabinet shall provide the missing child information center with 
computer equipment and a computer program which shall list and be capa­
ble of immediately retrieving the name and complete description of any 
missing Kentucky child referred to in subsection (1) of this section.

(3) The cabinet shall design the computer program so as to accept and 
generate complete information on a missing child, which information shall 
be retrievable by the child's name and date of birth, social security number, 
fingerprint classification, any number of physical descriptions, including 
hair and eye color and body marks, and known associates and locations.

(4) Only law enforcement agencies shall be authorized to order missing 
child information entered into or retrieved from the missing child informa­
tion center computer, except that a parent or guardian may order from the 
state police information on his or her child to be entered or retrieved when 
another law enforcement agency has refused to enter or retrieve such missing 
child information.

(5) The cabinet, through the Kentucky missing child information center, 
shall regularly issue flyers containing physical and situational descriptions of 
missing children when requested by a law enforcement agency or when de­
termined by the cabinet.

(6) For Durposes of this Act, child shall mean any person under eighteen 
(18) years of age or any person certified or known to be mentally incompetent 
or disabled.

(7) A complete written report shall be issued annually by the cabinet, 
which report shall include statistical information on the numbers of missing 
children entered on the computer and located and recommendations for 
more accurate and timely reports and better usage of the computer.

(8) The cabinet may issue regulations in conformance with this section 
which provide for the orderly receipt of missing c Id information and re­
quests for retrieval of missing child information.

(9) The Kentucky state police and each city, county, and urban county 
police department and each sheriff’s office shall fingerprint children without 
charge on forms provided by the cabinet. The completed fingerprint forms 
shall be delivered to the child's parent or guardian and no copy of the finger­
print form shall be retained by the police department or sheriffs office.



SECTION 12. A NEW SECTION OF KRS CHAPTER 17 IS CREATED 
TO READ AS FOLLOWS:

(1) Upon notification by u parent or guardian that a child is missing, the 
law enforcement agency receiving notification shall immediately complete a 
missing person's report in a form prescribed by the justice cabinet and which 
shall include such information as the cabinet deems necessary f. r the identi­
fication of the missing child, including the child's physical description, last 
known location and know' associates.

(2) Within twenty-four (24) hours after completion of the missing per­
son's report form, the law enforcement agency shall transmit the report for 
inclusion within the Kentucky missing child information center computer 
and shall cause the report to be entered into the national crime information 
center computer.

(3) Within twenty-four (24) hours thereafter, the law enforcement agency 
shall investigate the report, shall inform all appropriate law enforcement of­
ficers of the existence of the missing child report, and shall communicate the 
report to every other law enforcement agency having jurisdiction in the area.

(4) Within twenty-four (24) hours after a missing child is located and re­
turned to his parent, guardian or to the state, if a ward of the state, the law 
enforcement agency which found or returned the missing child shall notify 
both the missing child information center and the national crime informa­
tion center of that fact.



2. Sexual Abuse and Exploitation
The National Center for Missing and Exploited Children is chartered to address the 
problem of children who are criminally or sexually exploited, which includes child 
molestation, child prostitution, and child pornography. State legislation can be effec­
tively used to improve many laws regarding thf treatment of criminally or sexually 
exploited children. The state legislation referred to in this section has proved highly 
successful in addressing the problems of exploited children. (See also "Child Pornog­
raphy and Child Prostitution," pages 45-47.)

Reporting and Investigating Cases of Child Sexual Exploitation
Who M ust Report? In order to ensure that all cases of child abuse or exploitation are 
indeed reported, some states include a broad category of citizens who are required to 
report.

The State of Delaware (§16-903) has mandated that reports are required from 
physicians, persons in the healing arts, school employees, social workers, psycholo­
gists, medical examiners, and any other person.

The State of Kentucky (§199.335) requires reports from many of the same pro­
fessions as the Delaware statute and adds child care personnel as well. Virginia (§63.1- 
248.J) specifies social workers, nurses, probation officers, mental health profession­
als, and law-enforcement officers as well. Both the Delaware and Kentucky laws are 
significant because they include the words or any other person to induce all citizens in 
general. It is not appropriate, however, to penalize citizens in the same way that pro­
fessionals are penalized for failure to report.

North Carolina (§7A-543) requires “any person or institution that has cause to 
suspect that any juvenile is abused or neglected" to report such cases. South Dakota 
(§26-10-11) specifically requires abuse reports by hospital and school personnel and 
notification of the officials in charge. An excerpt from the South Dakota statute 
follows:

26-10-11. Child abuse reports by hospital personnel— Failure as misde­
meanor— Written policy required as to reporting, When the attendance of 
any person under §26-10-10 with respect to a child is pursuant to the perfor­
mance of services as a member of a staff of a hospital or similar institution, 
such person shall, in addition to the report required by §26-10-10, forthwith 
notify the person in charge of the institution or his designated delegate, who 
shall report or cause repons to be made in accordance with the provisions of 
§26-10-12. Any such person in charge or delegate who knowingly and inten­
tionally fails to make a report required of him is guilty of a Class 1 misde­
meanor. Each hospital or similar institution shall have a written policy on 
reporting of child abuse and neglect.

26-10-11.1. Child abuse reoorts by school personnel— Failure as misde­
meanor— Written policy required as to reporting. When the presence of any 
person under §26-10-10 is pursuant to the performance of services as a 
teacher, school nurse, school counselor, school official r r  administrator, 
such person shall, in addition to the report required by §26-10-10, notify the 
school principal or school superintendent or his designate who shall report 
or cause reports to be made in accordance with the provisions of §26-10-12.



warrant a child is discovered and appears to be in imminent danger, the 
child may be removed by the local law enforcement officer. In the event a 
child who is in a hospital or under the immediate care of a physician appears 
to be in such certain danger of injury or death if he is returned to the persons 
having custody of him. the physician or hospital administrator may hold a 
child in the physician's office or the hospital without court order provided 
that an attempt is made to obtain such court order at the earliest practicable 
time not to exceed seventy-two (72) hours. Any appropriate law enforcement 
officer may take a child into protective custody and may hold that child in 
protective custody without the consent of the parent or other person respon­
sible for such child, if the officer has reasonable cause to believe that there 
exists an imminent danger to the child's life or health.

Protecting Individuals or Institutions That Report Many cases of child abuse may go 
unreported because people are afraid that they will be penalized ir. some way. There­
fore, a number of states have instituted immunity and protective measures for those 
who report. The following examples of state legisiation provide critical support and 
protection measures for those who report child abuse, neglect, and exploitation.

The states of Mississippi (§43-21-355) and South Dakota (§26-10-14) protect 
those who report "in good faith." The State of Kentucky (§199.335) protects those 
who report based upon a "reasonable cause.” Further. Mississippi law (§43-21-355) 
provides for immunity from liability, civil or criminal, for individuals who are acting 
“in good faith." That means that a civil or criminal suit cannot be brought against 
those who report. Criminal liability can mean a possible jail sentence or fine.

The State of Vermont (T.33§683) provides for the con fidentiality of the name of 
the person making the report or any person mentioned in the report. The State of 
Colorado (§19-10-110) ensures that the person reporting "in good faith" is immune 
from civil or criminal liability or termination of employment that otherwise might 
result. Following is an excerpt from the Colorado statute:

19-10-110. Immunity from liability—persons reporting. Any person par­
ticipating in good faith in the making of a report or in a judicial proceeding 
held pursuant to this title, the taking of photographs or X rays, or the plac­
ing in temporary protective custody of a child pursuant to this article or oth­
erwise performing his duties or acting pursuant to this article shall be im­
mune from any liability, civil or criminal, or termination of employment that 
otherwise might result by reason of such reporting. For the purpose of any 
proceedings, civil or criminal, the good faith of any person reporting child 
abuse, any person taking photographs or X rays, and any person who has 
legal authority to place a child in protective custody shall be presumed.

Kentucky (§199.335) provides for immunity from liability for photographs, 
x-rays and other appropriate medical procedures taken without the consent of the 
parent as p an  if an investigation. Finally. Rhode Island (1984. H. 7519) recently pro­
vided that thos ■ who report child abuse be advised about the agency efforts that may 
have taken plate because of the report.

Penalties for Failure to Report Many states impose criminal sanctions or fines upon 
those professionals who do not report cases of child abuse, neglect, or exploitation. 
For example, the State of Michigan (§722.633) provides that a person required to 
report an instance of child abuse is civilly liable for the damages caused by the failure. 
Of course, this kind of penalty should apply only to professionals required to report.

But in states requiring regular citizens to report such cases, it is not fair to make 
the penalties as high for the ordinary citizen as they are for the trained professional. A 
civil fine is as serious as the penalty should be for a citizen. And, certain protections, 
such as immunity from liability, should also apply to the average individual who re­
ports child abuse, neglect, and exploitation.
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ordination, consultation, and other supportive services that the teams shall 
be capable of providing include, but are not limited to. the following:

(a) Medical diagnosis and evaluation services, including provision or in­
terpretation of X-rays and laboratory tests, and related services, as needed, 
and documentation of findings relative thereto.

tb) Telephone consultation services in emergencies and in other situa­
tions.

(c) Medical evaluation related to abuse or neglect, as defined by depart­
ment policy or rule.

(d) Such psychological and psychiatric diagnosis and evaluation services 
for the child, parent or parents, guardian or guardians, or other care givers, 
or any other individual involved in a child abuse or neglect case, as a child 
protection team may determine to be needed.

(e) Short-term psychological treatment. It is the intent of tne Legislatui t 
that short-term psychological treatment be limited to no more than 6 
months’ duration after treatment is initiated, except that the appropriate 
district administrator may authorize such treatment for individual children 
beyond this limitation if he deems it appropriate.

(f) Expert medical, psychological, and related professional testimony in 
court cases.

(g) Case staffings to develop, implement, and monitor treatment plans 
for a child whose case has been referred to a child protection team. A child 
protection team may provide consultation on any other child who has not 
been referred to a team, but who is alleged or is shown to be abused, which 
consultation shall be provided at the request of a representative of the chil­
dren, youth, and families program or at the request of any other professional 
involved with a child, his parent or parents, guardian or guardians, or other 
caregivers. In all such child protection team case staffings. consultations, or 
staff activities involving a child, a children, youth, and families program 
representative shall attend and participate.

(h) Case service coordination and assistance, including the location of 
services available from other public and priva'e a gem ies in the community.

(i) Such training sendees for program and other department employees as 
is deemed appropriate to enable them to develop and maintain their profes­
sional skills and abilities in handling child abuse and neglect cases.

(j) Educational and community awareness campaigns on child abuse and 
neglect in a effort to enable citizens more successfully to prevent, identify, 
jtncjjiaat child abuse and neglect in the community.

(2) Child abuse and neglect cases that are appropriate referrals by the 
children, youth, and families program to child protection teams for support 
services as set forth in subsection (1) include, but are not limited to. cases 
involving:

(a) Bruises, burns, or fractures in a child under the age of 3 years and in a 
nonambulatory child of any age.

(b) Unexplained or implausibly explained bruises, burns, fractures, or 
other injuries in a child of any age.

(c) Sexual abuse of a child in which vaginal or anal penetration is alleged, 
or in which other unlawful sexual conduct has been determined to have oc­
curred.

(d) Venereal disease, or any other sexually transmitted disease, in a pre- 
pubescent child.

(e) Reported malnutrition of a child and failure of a child to thrive.
(f) Reported medical, physical, or emotional neglect of a child.
(g) Any family in which one or more children have been pronounced dead 

on arrival at a hospital or other health care facility, or have been injured and 
later died, as a result of suspected abuse or neglect, where any sibling or 
other child remains in the home.

(h) Symptoms of serious emotional problems in a child where emotional 
or other abuse or neglect is suspected.

In all instances where a child protection team is providing certain services 
to abused or neglected children, other offices and units of the department 
shall avoid duplicating the provision of those services.



Paym en t for Physical E xam s
Unfortunately, in many states, the victim of a sexual assault must, in addition to suf­
fering from the effects of the crime, pay for the required medical examination. Some 
states have protected the victim by mandating that such exams be paid for out of social 
services, 'aw enforcement, or other community funds. Following is a Montana statute 
(§46-15-411) that requires the local law-enforcement agency to pay for the required 
exam.

46-15-411. Payment for medical evidence, U) The local law enforcement 
agency within whose jurisdiction an alleged incident of sexual intercourse 
without consent occurs shall pay for the medical examination of a victim of 
alleged sexual intercourse without consent when the examination is directed 
by such agency and when evidence obtained by the examination is used for 
the investigation or prosecution of an offense.

(2) This section does not require a law enforcement agency to pay any 
costs of treatment for injuries resuiting from the alleged offense.

Also, the State of Minnesota (§609.35) has mandated that the cost of the exami­
nation of the victim of a sexual assault will not be charged to the victim.

Emergency Protection for the Child
Because of the unique nature of child sexual assault and exploitation, special mea­
sures are often necessary to provide immediate protection for the child. The State of 
Colorado (§19-10-116) has allowed its juvenile courts to issue restraining orders to 
prevent sexual offenses. Tins emergency protection includes preventing anyone from 
threatening, molesting, or injuring a chiid. It also can exclude someone from the fam­
ily home or prevent someone from contacting the child elsewhere. An excerpt from the 
Colorado statute follows:

19-10-) 16. Rest-aining orders and emergency protection orders.
(1) \i)  The juveni'e court and the district court shall have authority to 

j )  issue restraining orders to prevent an unlawful sexual offense . . . when re- 
f  quested by the local law enforcement agency, county department, or a re­

sponsible person who asserts, in a verified petition supported by affidavit, 
that there are reasonable grounds to believe that a child is in danger in the 

t \  reasonably foreseeable future of being the victim of cn unlawful sexual o f­
fense, based upon an allegation of a recent actual unlawful sexual offense or 
thr»at of the same.

The Colorado law aiso provides that the person who disobeys the restraining order can 
be held in contempt of court.

Limiting the Number of Interviews
The demands of the social services and criminal justice system often mean that a child 
victim of a sexual assault may be interviewed about the assault as many as a dozen 
times— by a social services investigator, the police, the local prosecutor's office, thera­
pists, and many others. This would be a great strain on any adult, let alone a child 
already under extreme stress.

The State of Florida (1984. S.B. 890) recently considered a bill that would re­
quire the chief judge of each local e:rcuit to provide for reasonable limits on the num­
ber of interviews a chiid victim would have to undergo. An excerpt from the Florida 
legislation is reproduced below:

Section !. Chilu abuse and sexual abuse virrims under age 12; limits on 
interviews.—The chief judge of each judicial circuit, after consultation with



the state attorney for the judicial circuit and the sheriff of each county within 
the judicial circuit, shall provide by rule for reasonable limits on the number 
of interviews a victim of a violation of s. 794.011, s. 827.0.1, or s. 827.04, 
Florida Statutes, who is under 12 years of age must submit to for law en­
forcement or discovery purposes. The rule shall, to the extent possible, pro­
tect the victim from the psychological damage of repeated interrogation 
while preserving the rights of the public, the victim, and the person charged 
with the violation.
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3. Criminal Code Provisions
The provisions of state criminal codes dealing with child abuse, sexual offenses, and 
kidnapping directly affect the issue of missing and exploited children. State criminal 
codes determine what acts are considered crimes and how these crimes are punished. 
In addition, criminal code provisions determine who is released early from prison (pa­
roled) and under what circumstances. State legislation can be used to strengthen state 
criminal codes to protect missing and exploited children.
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Time Limits (Statute of Limitations)
A rccurrim, difficulty in prosecuting cases of child victimization is the fact that many 
cases go unreported for years. Because the children are often very young, confused, 
and feel responsible for the act, they are afraid to report or may not even know that 
what happened is indeed a crime. This is especially true in incest cases, but it also 
occurs in cases involving molestation by those other than family members. As a result, 
many cases of child victimization cannot be prosecuted simply because the child did 
not report it until years later and the statute of limitations had expired.

Many states, therefore, are extending their statute of limitations for crimes in­
volving children. These extensions ensure that crimes against children can be prose­
cuted even several years after the offense has occurred. The State of Minnesota (Chap­
ter 496) recently lengthened its statute of limitations from three years to seven years for 
any criminal or sexual conduct involving a minor. Utah (1984, H.B. 209) extended this 
time limitation to eight years. Florida (Chapter 84-86) took a different approach and 
mandated that if the victim is under the age of 16. the time limitation does not begin 
until the victim has reached the age of 16 or until the violation is reported, whichever is 
earlier. Actually, the statute of limitations in these cases should be at least 15 years.

“Consent” and Past Sexual Experiences of the Child Victim
Two obstacles sometimes encountered in prosecuting child victimization cases are 1) a 
requirement to prove that the child did not consent to the act, and 2) an inquiry into 
the child's prior sexual experiences. The State of Florida (Chapter 84-86) now re­
quires that neither the victim’s lack of chastity nor the victim's consent is a defense for 
certain sexual offenses committed against children. Utah (1984, H.B. 209) provides 
that a seizure, confinement, detention, or transportation is considered against the will 
of any victim under 14, if it is without the consent of the parent or guardian. Of 
course, this provision was not intended to apply to cases of parental kidnapping.

Mandatory Prison Sentences for Sexual Offenders
Some states have enacted legislation tha t provides for mandatory prison sentences for 

^ t h o s e  convicted of certain specified sexual crimes against children (California Penal 
Code §1203.066; Kentucky, 1984, Chapter 382; Utah, 1984, H.B. 209). While these 
statutes do address the critical problem of the serious or repeat offender who does not 
have to serve any time in jail or prison, they do raise two issues th ' t  will need to be
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addressed. Both issues concern the unique nature of cases of incest or intrafamiiy 
sexual abuse. If the child who is a victim of these particular intrafamiiy crimes learns 
that his or her father or stepfather faces an automatic prison sentence, it often makes 
the child reluctant to report the crime or to continue to tell the truth throughout the 
investigation and court procedures. In addition, family members arid friends may put 
significant pressure upon the child to recant a truthful amount of the crime so that the 
defendant does not have to serve any period of imprisonment.

What this means is that any state law that includes mandatory imprisonment 
should also include provisions that allow the judge, at his or her discretion, to impose a 
probated (no incarceration) or suspended sentence if there are specific findings, which 
follow:

1. The defendant is a natural parent, stepparent, adoptive parent, relative, 
other legal guardian, or a member of the victim's household who has lived in 
the household.

2. It is in the victim's best interest that the defendant not be incarcerated.
3. There is no continuing threat of physical harm to the child if the defendant is 

not incarcerated.
4. The defendant has been accepted for mental health treatment in a recognized 

center that deals with therapy for ti.e kind of offense committed.
These provisions are an attempt to deal with the conflicting interests of the re­

quired incarceration of a child molester and the needs of the child who is a victim of 
intrafamiiy sexual abuse. Also, the judge is still free to impose a mandatory jail sen­
tence if it is in the best interest of the child.

sex offenses, the State of Ohio 
have mandated that sex offenders

Registering Sexual Offenders
(£ 6Y\ ® Tn orcjer t0 icnow {he whereabouts of those convicted of
p a n > t e  , mw  (§2950.02) and the State of Utah (1984. H.B. 209) hav

S'UA'* register with local or state officials in that state. The Utah provisions are comprenen-
\Am W  OUbtA^ s‘ve and alsci recIuire notice be given to the victim before the offender is released

r̂om Pdson. Both provisions are significant.

Paroling Sexual Offenders
Because many sexual offenders repeat their crimes against children, some states have 
legislated specific provisions to guarantee more protection for children. Legislation in 
Utah (1984, H.B. >;)9) is an excellent answer to the problem of repeat offenders. The 

djj'M' Utah legislation includes the following:
L fh ’i'vf (if) 1- A requirement that the prosecutor inform the parole board of the circum-

W.J/ f  stances surrounding a conviction or plea of guiljv, plea bargaining, and other
[tfYVA Of) A g r o u n d  information. (MM&eLy OAJculoMe. -

i /I i/)//y Prorisions for notifying the local prosecutor and the victim concerning a pa-
(wJsf" • role hearing on an individual convicted of certain specified offenses against

children.
3. An examination before parole by a disinterested third party to determine 

whether or not the individual is a continuing danger to children.
4. Requirement for three years of outpatient treatment for paroled individuals 

convicted of certain crim t. against children.
The above recently enacted state laws regarding parole are innovative steps to 

protect children that all states should consider.
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4. The Child in the Courtroom
The child victim or witness faces a particularly difficult time in the counoom. Various 
criminal justice system procedures subject the child to repeated interrogation and a 
traumatic ordeal that some experts refer to as a second victimization. Some ptoce- 
dures and laws make it difficult or impossible for the child victim to have his or her 
story heard in the counroom by a judge or jury. In addition, the formal procedures in 
the criminal counroom force the child to relive the episode of exploitation cr abuse in 
a public setting. State legislation addressing these difficult issues is described in this 
chapter.

Courtroom Procedures Protecting the Child Victim or Witness
Some states have adopted certain courtroom procedures that make it less traumatic 
for the child victim or w itness to testify, such as allowing the child to testify, permitting 
leading questions, allowing additional evidence, using videotapes and closed-circuit 
television to record testimony, and removing corroboration rules.

Allowing the Child to Testify Many s' ? laws require that the child pass a specific 
set of threshold inquiries before he or s. is allowed to testify. The child may have to 
show an understanding of the difference between a true statement and an untrue state ­
ment and an appreciation of the nature of the oath to tell the truth. Also included are 
requirements that the child have an ability to sufficiently recall and relate the details 
of the incident of abuse or exploitation. Some scholars of law have characterized this 
kind of prejudice against a child's testimony as "archa ic ." It is important to note, 
however, that fewer than half the states in the United States have these provisions, and 
the Federal Rules of Evidence, applicable in federal courtrooms, presume that every 
f erson is competent to be a witness.

If the child is allowed to testify, it is still up to the trier of fact (the judge or the 
jury) to determine if the child’s ability to recall and relate the incidents and his or her 
understanding of the oath to tell the truth is sufficient to make the testimony convinc­
ing. This is a guarantee that the child’s testimony will be appropriately evaluated in 
the trial.

The State of Utah (1984. H.B. 209) recently attempted to address the problem ct 
prejudice against the child's testimony by enacting the following provisions:

Notwithstanding any other provision of law or rule of evidence, a child 
victim of sexual abuse, under the age of ten, shall be considered a competent 
witness and shall be allowed to testify without prior qualification in any judi­
cial proceeding. The trier of fact shall be permitted to determine the weight 
and credibility to be given to the testimony.

The age of ten is included in the Utah statute because of particular provisions of 
that state's laws. Actually, any child victim of sexual assault should be accorded this 
protection.

Perm itting Leading Questions In most courtroom situations, leading questions 
(those simply requiring a yes or no answer) are prohibited. A child, however, obviously



has difficulty in articulating complete and detailed sentences. Therefore, several 
states, including California (1984, S.B. 1S99) allow that, in certain kinds of crimes, 
"the court may in the interests of justice permit a leading question to be asked of a 
child under ten years of age."

Allowing Additional Evidence Tiaditionally. the criminal justice system excludes as 
evidence any statements made outside the courtroom. To make it easier for the child, 
however. Colorado (§18-3-411. §19-1-107) recently enacted provisions that would al­
low as evidence any out-of-court statements made by a child describing any act of 
sexual contact, intrusion, or penetration. Most states that have enacted this kind of 
legislation have also included provisions such as those required by Minnesota (Chap­
ter 588). which ensure the reliability of out-of-court statements. This is a determina­
tion made by the judge in the case. Such a specific evaluation of the reliability of the 
statement is critical.

Similar legislation has been enacted in Indiana 1 1984. H. 1205) and Utah 1 1984.
H.B. 209). The Utah legislation contains the following provisions:

(I.) Notwithstanding any oiler provision of law or rule of evidence, a 
child victim's out of court statement regarding sexual abuse of the child is 
admissible into evidence although it does not qualify under an existing hear­
say exception so long as: (1) the chiid testiiies: or (2) in the event that the 
child does not testify, there is other corroborative evidence of the abuse. Be­
fore admitting such a statement into evidence, the judge shall determine 
whether the general purposes ol the evidence are such that the interest of 
justice will best be served by admission of the statement into evidence. In 
addition, the court shall consider the age and maturity of the child, the 
nature and duration of the abuse, the relationship of :he child to the of­
fender. the reliability of the assertion, and the reliability of the chiid witness 
in deciding whether to admit such a statement.

Some states have required that out-of-court statements by children will be ad­
missible if the judge finds, among other conclusions, that "the emotional or psycho­
logical well-being of the child would be impaired" by testifying. Maine (§1205) has 
such a law. CAUTION: These innovative attempts to address the needs of the child 
victim are being tested by the courts.
Videotaping the Child’s Testimony Some state legislatures have attempted to lessen 
the child victim's ordeal of testifying in the courtroom about a sexual assault. The 
State of New Mexico (§30-9-17) mandated that videotaping may be used to record the 
child's testimony:

A. In any prosecution for criminal sexual penetration or criminal sexual 
contact of a minor, upon motion of the district attorney and after notice to 
the opposing counsel, the district court may, for a good cause shown, order 
the taking of a videotaped deposition of any alleged victim under tht age of 
sixteen years. The videotaped deposition shall be taken before the judge in 
chambers in the presence of the district attorney, the defendant and his at­
torneys. Examination and cross-examination of the alleged victim shall pro­
ceed at the taking of the videotaped deposition in the same manner as per­
mitted in a trial under the provisions of Rule 611 of the New Mexico Rules of 
Evidence. Any videotaped deposition taken under the provisions of this act 
(this section) shall be viewed and heard at the trial and entered into the re­
cord in lieu of the direct testimony of the alleged victim.

B. For the purposes of this section, "videotaped deposition" means the 
visual recording on a magnetic tape, together with the associated sound, of a 
witness testifying under oath in the course of a judicial proceeding, upon oral 
examination and where an opportunity is given for cross-examination in the 
presence of the defendant and intended to be played back upon the trial of 
the action in court.

C. The supreme court may adopt rules of procedure and evidence to gov­
ern and implement the provisions of this act.
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D. The cost of such videotaping shall be paid for by the state.
E. Videotapes which are a part of the o'tirt record are subject to a protec­

tive order of the court for the purpose of protecting the privacy of the victim.

For examples of similar legislation, see the statutes enacted in Arkansas (§43- 
2036), Colorado (§18-3-411), Iowa (§232.96). Kentucky (Chapter 382). Ohio (1984.
H.B. 555). Florida (1984, S.B. 140). and Wisconsin (Act 197). CAUTION: These pro­
cedures are currently being tested in the state courts. Their constitutionality has not 
yet been determir d. Videotaping may not provide a comprehensive answer to the 
plight of the child victim.

A-1

Closed-Circuit Television Another alternative considerd by some state legislatures is 
the use of closed-circuit television to record the child's testimony. The following ex­
cerpt from Texas law (§38.071) is an example: . n

O f "  -hi CiSWXMd
Section 3. The court may. on the motion of the attorney for any party, 

order that the testimony of the child be taken in a room other than the coun­
room and be televised by the closed circu't equipment in the counroom to be 
viewed by the coun und the finder of fact in the proceeding. Only the attor­
neys for the defendant and for the state, persons necessary to operate the 
equipment, and any person whose presence would contribute to the welfare 
and well-being of the child may be present in the room with the child during 
his testimony. Only the attorneys may question the child. The persons oper­
ating the equipment shall be confined to an adjacent room or behind a 
screen or mirror that permits them to see and hear the child during his testi­
mony. but does not permit the defendant to observe and hear the testimony 
of the child in person, but shall ensure that the child cannot hear or see the 
defendant.

iVorelThe Sixth Amendment tp the United States Constitution guarantees that 
the accusetrperson shaTTenjoy the right to be confronted with the witnesses against 
him. The use of videotaping or closed-eircuit television will be a subject of state coun 
decisions in the months ahead. The validity of a provision that prevents the child from 
hearing or seeing the defendant has not yet been ruled upon by the couns.

Removing Corroboration Rules Several states have requirements that make it ex­
tremely difficult for the child victim or witness to testify. These are called corrobora­
tion rules, which require that 1) the child cannot simply testify as to the sexual assault 
without other evidence to substantiate the child's story, or 2) if the child is allowed to 
testify, as soon as that testimony is questioned, attacked, or impeached, then it is 
required that auditional evidence be introduced to substantiate the child's story. Obvi­
ously, these kinds of procedures interfere with the child’s ability to seek justice in the 
courtroom. If these corroboration rules exist by statute or coun decision, state legisla­
tors should carefully consider removing or eliminating them.

Anatomically Correct Dolls
The child victim of a sexual assault usually finds it very difficult to tell the story in 
adult language. Therefore, some states have tried to make this procedure easier for the 
child. Pennsylvania (1984. S.B. 1361) recently passed a provision that allows for the 
use of anatomically correct dolls to assist a child victim in testifying in the counroom. 
An excerpt from the Pennsylvania statute follows:

§ 5986. Use of anatomically correct dolls.
In any criminal proceeding charging unlawful sexual contact or penetra­

tion with or on a child, the coun shall permit the use of anatomically correct 
dolls or mannequins to assist an alleged victim in testifying on direct and 
cross-examination.
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Because the trial process is extremely stressful for a chiid, the State of Pennsylvania 
(1984, S.B. l3ol) recently passed legislation that would require the court and the 
prosecuting attorney to ensure a prompt disposition of a case of a child victim. This 
also assists the young child who may not remember the details of the offense itself for 
an extended period of time. An excerpt from the Pennsylvania statute follows:

§ 5483. Duty to expedite proceedings.
In all criminal case ,nd juvenile proceedings involving a child victim or 

witness, the coun and the district attorney shall take appropriate action to 
ensure a speedy trial in order to minimize the length of time the child must 
endure the stress of involvement in the proceedings. In ruling on any motion 
or other request for a delay or continuance of proceedings, the court shall 
consider and give weight to any adverse impact the delay or continuance may 
have on the well-being of a child victim or witness.

The Rights of Child Victims or Witnesses
At least two states have adop a specific listing of victims' rights— in particular, 
child victims. This "bill of rights ' assures that children will be given certain assistance 
during the course of a criminal proceeding. An excellent example of this kind of legis-

12) Additional services. In addition to all rights afforded to victims and 
witnesses under s. 950.04 and sendees provided under s. 950.05. counties are 
encouraged to provide the following additional semces on behalf ot children
vho are involved in criminal proceedings as victims or witnesses:

(a) Explanations, in language understood by the child, of all legal pro­
ceedings in which the child will be involved.

(b) Advice to the judge, when appropriate and as a friend of the court, 
egarding the child’s ability to understand proceedings and questions. The 

services may include providing assistance in determinations concerning the 
taking of videotaped depositions under s. 967.04 (7) and the duty to expedite 
proceedings under s. 971.105.

(c) Advice to the district attorney concerning the ability of a child witness 
to cooperate with the prosecution and the potential effects of the proceedings 
on the child.

(d) I.iformation about and referrals to appropriate social services pro­
grams to assist the child and the child's family in coping with the emotional 
impact of the crime and the subsequent proceedings in which the child is 
involved.

(3) Program responsibility. In each county, the county board is responsi­
ble for the enforcement of rights and the provision of services under this 
section. A county may seek reimbursement for services provided under this 
section as pan of its program plan submined to the depanment under s. 
950.06. To the extent possible, counties shall utilize volunteers and existing 
public resources for the provision of these services.

lation is the Wisconsin Bill of Rights for Children (§950.055). which is reproduced 
below:

tl) Legislative intent. The legislature finds that it is necessary to provide 
child victims and witnesses with additional consideration and different treat­
ment than that usually afforded to adults. The legislature intends, in this 
section, to provide these children with additional rights and protections dur­
ing their involvement with the criminal justice system. The legislature urges 
the news media to use restraint in revealing the identity of child victims or 
witnesses, especially in sensitive cases.

950.055 Child victims and witnesses: rights and services
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5. Protecting the Privacy of the 
Child Victim

The child victim often faces the additional ordeal of the release and publication of highly 
personal information, including his or her name and the nature of the acts committed. 
Public release of the victim's name, address, picture, and the details of the assault vio­
lates the child's privacy. It is not only embarrassing and traumatic for the child and the 
family, but it can result in severe psychological and emotional harm.

The issue of the victim’s privacy is not a simple one, however. Freedom of the press 
is guaranteed by the First Amendment and is applied to the states through the Four­
teenth Amendment. In order to protect the child victim from undergoing the stress and 
stigma associated with publicity, it is critical that states enact legislation to protect the 
privacy of the child.

Protecting the Child’s Identity
Traditionally, all fifty states have protected the identity of children accused of crimes for 
the reason that publicity interferes with the child's rehabilitation. Publicizing the names 
of juvenile defendants may hinder their adjustment in society and acceptance by the 
public. Protecting the child's identity also guards against embarrassment to the child’s 
family. Unfortunately, though, while the privacy of juvenile offenders is protected in our 
court system, the privacy of child victims is not.

Several states have enacted legislation to attempt to protect the privacy of the sex­
ual assault victim. The State of Minnesota (Chapter 573) has recently enacted legislation 
that keeps the name of the victim confidential in the court records and reports related to 
complaints or indictments of sexual abusers of children. The State of Connecticut (§54- 
46) ex pts from public access official records containing the name and address of the 
victin. A a sexual assault. In addition, th.: Connecticut statute provides for the use of a 
fictitious name for the child or no name at. all in the indictment. Further, the defendant 
cannot learn the victim's name if it has been omitted from the documents.

Oregon's statute (§192.500) prevents disclosure of biographical information con­
cerning both the complaining party and the victim. Nevada (§48.071) provides that the 
district attorney may exclude the victim's address and telephone number in any prosecu­
tion for sexual assault.

Criminal Penalties for Disclosing Information In the past. Florida (§794.03). South 
Carolina (§16-3-730), and Georgia (§26-9901) ruled it a misdemeanor for the news me­
dia or private person to publish the name of a sexual assault victim. Following is an 
excerpt from the Florida statute:

794.03 Unlawful to publish or broadcast information identifying sexual of­
fense victim.— No person shall print, publish, or broadcast, or cause or allow 
to be printed, published, or broadcast, in any instrument of mass communica­
tion the name, address, or other identifying fact or information of the victim of 
any sexual offense within this chapter. An offense under this section shall con­
stitute a misdemeanor of the second degree.

2 3



In 1975, in Cox Broadcasting Corp. v. Cohn 420 U.S. 469 (1975), the Supreme 
Court of the United States ruled that states could prohibit, by criminal sanction, the 
disclosure of victims' names before they become part of the public record in a hearing or 
trial. After the name is p an  of the public record, however, the penalty cannot apply. 
Thus, the child's identity would be protected only before the record was made public.

In the Cox v. Cohn decision, however, the Supreme Court did authorize states to 
further protect sexual assault victims by keeping the victim's identity from becoming 
part of the public record in the first place. The Court stated the following:

The First and Fourteenth Amendments will not allow exposing the press to 
liability for truthfully publishing information released to the public in official 
court records. If there are privacy interests to be protected in judicial proceed­
ings, the States must respond by means which avoid public documentation or 
other exposure of private information.

Model State Legislation for Protecting the Privacy of Child Victims of 
Sexual Assault
Because of the severe emotional and psychological trauma associated with sexual as­
saults, child victims need even stronger privacy protections. Because we could find no 
comprehensive protection for the child sexual assault victim, however, we have included 
an example of provisions that can be enacted by state legislatures. The following exam­
ple was proposed by attorney Jacqueline Parker for an article appearing in che Albany 
Law Review, 1983 (Vol. 47).

a) In order to protea the child from possible trauma resulting from public­
ity, the name of the child victim and identifying biographical infor mation shall 
not appear on the indictment or any other public record. Instead, a Jane Doe 
or John Doe designation shall appear in all public records. Sealed non-public 
records containing the child's name and necessary biographical information 
shall be kept in order to insure that no defendant is indiaed twice.

b) In order to protea the child from stigma and trauma, no person shall 
disseminate via the print or broadcast media, the name, address, or other 
identifying information concerning the victim of any sexual offense. With the 
trial judges approval, the viaim's guardian, parent, or attorney may consent 
to release some or all of the identifying biographical information, unless the 
parent or guardian is involved in the alleged offense. This seaion does not 
apply to truthful information disclosed in court documents open to public in­
spection.

c) Upon the request of the victim of a sexual offense, a judge may order that 
the name of ihe victim, and the details of the offense obtained by government 
agencies, be under protective order unless there is a demonstration of a need 
for disclosure. If the defendant demonstrates a need for disclosure in order to 
prepare his defense, dissemination of the identity of the child, or other bio­
graphical information, by the defendant or his agents, other than for the pur 
pose of preparing his defense, will constitute contempt.

Note-. If this model is used, the judge must consider the bnst interests of the child 
before releasing identifying information, even if the viaim's guardian, parent or attor­
ney consents. An alternative solution providing the same proteaion would be a two-part 
state legislative approach consisting of the following:

1. The prohibitions against disclosure identified in the Florida statute (page 23).
2. A state law providing that the coun records concerning the identity of a child in 

a criminal or juvenile proceeding wherein the child is the victim of specified 
crimes will not be public. (This is the same kind of proteaion now accorded in 
all states to children who are accused of committing a crime.)



6. Education and Preven tion
Educating children, families, and professionals about abduction, sexual exploitation, 
and child abuse is the best way to reduce crime against children. The schools are a 
good place to begin. The National Center for Missing and Exploited Children in late 
1985 will provide information on effective training and education programs for the 
schools,

State legislation may be used to mandate that education and prevention pro­
grams for children be available throughout the state. In addition, state legislation may 
be used to set up community programs to educate professionals about child abuse and 
exploitation. It is important to note that these programs should be directed toward 
sexual abuse, exploitation, and abduction as well as child abuse.

State Programs
California (1984. A.B. 2443) recently passed a comprehensive education and training 
proposal to establish two state education centers and local prevention programs to 
address the issues of child abuse, sexual assault and. in general, the vulnerability of 
children. In enacting this important law, the legislature issued findings that included 
the following assessments of the school's unique ; bility to be the appropriate setting 
for the prevention program:

1. Child abuse and neglect is a severe and increasing problem in California.
2. School districts and pre-schools are able to provide an environment for train­

ing of children, parents, and all school district staff.
3. Primary prevention programs in the school districts are an effective and cost- 

efficient method of reducing the incidence of child abuse and neglect and for 
promoting a healthy family environment.

4. To ensure comprehensive and effective primary prevention education to all of 
California's public school children, it is the intent of the legislature to provide 
adequate funding for training for children four times in their school career, 
including once in preschool, elementary school, junior high school, and sen­
ior high school.

The legislature was careful to define the goal of the new initiative as one that 
included preventing physical abuse, sexual assault, neglect, and reducing the general 
vulnerability of children.

California established two distinct kinds of programs. The first is a primary pre­
vention program that provides workshops for parents, teachers, and children. These 
workshops are designed to counteract common stereotypes .".bout victims and offend­
ers, provide parents and school staff personnel the proper training on child safety, how 
to detect abuse victims, what to do in a crisis, and how to report the information to the 
proper agencies'.

In addition, the legislature had the foresight to provide for a period of counseling 
and reporting for the children after each children's workshop.

The second program provides for two Prevention Training Centers, which will 
act as state clearinghouses to provide information on prevention curriculums and 
technical assistance to local programs.
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Kentucky (1984, H.B. 486) has established a child victims' trust fund that allows 
residents of that state to make ? tax refund donation election of two dollars for individ­
uals or four dollars for joint returns. One of the primary purposes of the trust fund is 
to help organizations in developing or operating prevention programs.

Regional or Community Programs
Illinois (1984, S.B. 165.5). as part of its comprehensive missing children legislation, 
included education and prevention programs to be directed by its regional 1-SEARCH 
units. These programs will do the following:

1. Establish and conduct programs to educate parents, children, and communi­
ties in ways to prevent the abduction of children.

2. Conduct training programs and distribute materials providing guidelines for 
children when dealing with strangers, casual acquaintances, or non-custodial 
parents, in order to avoid abduction or kidnapping situations.

The State of Utah (1984. H.B. 58) has specifically provided for community- 
based education and prevention efforts that include programs to prevent sexual moles­
tation and exploitation. This is an important step because these kinds of programs are 
often most effective at the community level. The Utah legislation provides that the 
duties of the Director of the Division of Family Services include the following:

(1) Contract with public or private nonprofit organizations, agencies, 
schools, or with qualified individuals to establish community-based educa­
tional and service programs designed to reduce the occurrence or recurrence 
of child abuse and neglect.

For more information on school-based programs, see "Schools,'' p3ges 27-29.



7. Schools
S'*1' orovide a unique setting for child protection efforts. The school is an appro- 
pr.a.w .uvironment in which children can be calmly taught about child abuse, exploi­
tation. and abduction. Lists of missing children may be circulated and compared with 
lists of enrolled students to identify victims of abduction or kidnapping. The school is 
an excellent center for the distribution of critical information and descriptive data on 
abducted children. Finally, the school should be made aware of the arrest of any 
school employees who have been charged with sexual offenses.

Protection and Other Programs in the Schools
One of the best ways to prevent the victimization of children is to set up in schools 
effective training procedures for child safety. These self-protection programs can be 
designed for the child from kindergarten all the way through high school.

State legislators should consider a mandate that education and prevention pro­
grams become a regular part of the school curriculum. Otherwise, there are no guar­
antees that all children will learn how to protect themselves. The State of California 
(1984, A.B. 2443) has designed a two-part prevention program that is described in 
"Education and Prevention," pages 25-26. The State of California (1984, S. Con. 
Res. 83) has also proposed legislation that would require yearly education programs 
and establish procedures for new students who cannot provide previous school records 
when enrolling. Following is an excerpt from the California legislation:

(a) Any information regarding missing children submitted to the Super­
intendent of Public Instruction by their parents shall be distributed to the 
schools by the superintendent on a monthly basis.

(b) Each school shall post the information distributed pursuant to subdi­
vision (a), and other flyers and information concerning missing children pro­
vided by parents, law enforcement agencies, or volunteer groups, in an area 
accessible to both faculty and students, and shall update the posted informa­
tion reg'darly.

(c) Crisis information, including, but not limited to, phone numbers for 
local counseling, shelters, and runaway hotlines, shall be openly posted at 
schools.

(d) Schools shall work with parent groups and law enforcement personnel 
to implement a voluntary child fingerprinting program to provide participat­
ing parents with a set of their child's fingerprints.

lei Schools shall provide at least one annual presentation focusing on con­
sequences leading to. and prevention of. abduction and runaways to pupils 
in kindergarten and grades I to 12. inclusive.

If) The Superintendent of Public Instruction shall develop procedures to 
be followed by school personnel in cases where new students are unable to 
provide complete school records when enrolling for classes. The procedures 
shall include, but not be limited to, notification of agencies or groups in­
volved with the recovery of missing children. All school personnel responsi­
ble for registering students shall receive information regarding these proce­
dures. [italics oursj
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Some states have mandated by law or regulation that any new student should have 
appropriate records from parents or previous schools. Many states require such evi­
dence as birth certificates or other permanent records. In practice, however, these 
rules are nor strictly followed, and many children are registered in school without 
proper documentation. State legislation can be used to step up enforcement of these 
laws.

Lists of Missing Children
Many missing children end up enrolled under their proper names in schools far from 
where they may have been kidnapped. A comparison of lists is an effective way to 
determine the location of missing children. Florida and Kentucky have enacted legis­
lation that would require that lists of missing children at the state clearinghouse be 
circulated to all school districts and individual schools within the state. These lists of 
missing children would be compared with the rolls of students currently in school. 
Florida (1983. Com. Sub., H.B. 452) and Kentucky (1984. H.B. 486) require that lists 
of missing children be compared with lists of children currently in school. Following is 
an excerpt from the Florida statute:

Section 1. Department of Education to compile list of missing Florida 
school children; forms; notification.—The Department of Education shall 
provide, by rule, for a program to identify and locate missing Florida school 
children who are enrolled in Florida public school districts in kindergarten 
through grade 12. Pursuant to such program, the department shall:

(1) Collect each month a list of missing Florida school children as pro­
vided by the Florida Crime Information Center. A missing Florida school 
child shall be defined for the purposes of this section as a child 18 years or 
younger whose whereabouts are unknown. The list shall be designed to in­
clude such information as the department deems necessary for the identifi­
cation oi the missing school chiid.

(2) Compile from the information collected pursuant to subsection (Da 
list of missing Florida school children, to be distributed monthly to all public 
school districts admitting children to kindergarten through grade 12. The 
list shall include the names of all such missing children, together with such 
other information as the department deems necessary. The school districts 
shall distribute this information to the public schools in the district by what­
ever manner each district deems appropriate.

Section 2. Duty of public school districts.—Every public school district in 
this state shall notify the Department of Education at its earliest known con­
tact with any child whose name appears on the department's list of missing 
Florida school children.

The State of New Jersey (1984, A.B. 2024) provides that, in addition to compari­
son of lists, the withdrawal of children from school be noted in particular. A reproduc­
tion of the New Jersey legislation follows:

2, A board of education shall furnish to the Missing Persons Unit of the 
Division of State Police within the Department of Law and Public Safety and 
to the Department of Education the name of. and other pertinent informa­
tion about, any child enrolled in a school administered by that board if ei­
ther:

C
a. The child’s parent or guardian withdraws the child from school and the 
school does not receive an official request for the child's records from an­
other school within 15 school days if the withdrawal occurs during the school 
term or within 60 calendar days if the withdrawal occurs at the end of the 
School term; or
b. The child does not attend school for 5 consecutive school days and 

school officials are unable to locate or otherwise account for the student.
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Report of Arrest of School Employee
The State of Utah (1984, H.B. 209) has recently enacted legislation that requires a 
sheriff or chief of police to notify the school district, the department of public safety, 
and the superintendent of schools if a public school teacher is arrested for offenses 
involving sexual conduct. In addition, if the school employee is a non-teacher, the 
sheriff or police chief shall notify the superintendent of schools concerning informa­
tion about the arrest.

In late 1985, the National Center for Missing and Exploited Children will be 
distributing information on the most effective programs for safety, training, and edu­
cation in the schools. Any request for this kind of information should be sent to the 
National Center for Missing and Exploited Children. For additional information 
about education and prevention programs, see “Education and Prevention,” pages 
25-26.





8. Licensing and Criminal History 
Information

0
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Unfortunately, many chi'd sexual assault victims are molested by those in a position of 
trust and authority over tnem. And. it is a sad fact that many dedicated and sincere 
professionals who are deeply concerned about the welfare of children are working in 
organizations and institutions with those who would seek to harm or exploit children. 
The vast majority of those who work with children, however, are dedicated people who 
would never seek to harm a child in any way.

It is important to note that criminal history checks will not be a complete or 
thorough solution to the problem of child exploitation in specific institutions and child 
activities. It is one important step that many states have undertaken to protect chil­
dren from criminal and sexual exploitation.

Criminal History Information
One step that many states have undertaken to protect children from criminal and 
sexual exploitation is a check on an individual's criminal record. While some states 
have focused their attention on particular professions, such as school employees or day­
care personnel, it is more appropriate to consider all individuals who work with or 
volunteer to assist children in a variety of occupations and activities. The scope of the 
problem goes far beyond one or two institutions and activities.

A criminal history check is a two-part process:
1. A check through the state law-enforcement system to determine if there have 

been any particular kinds of offenses committed by that individual in the 
state.

2. A check through the federal law-enforcement information system to deter­
mine if other states have records of the criminal history of the individual. A 
record check through both systems will cost between S20 and S25.

Some of the state statutes providing for a criminal history authorize access by 
prospective employers: other statutes allow access to the information by authorizing or 
licensing an agency of the state government. Also, some states authorize a check by 
the individual's name and Social Security number, while others use fingerprints as 
well.

Federal Law Requiring Background Information and Criminal Histories In 1984 a 
federal law was passed that requires that any state wishing to receive certain specific 
funds under Title XX of the Social Security Act to enact, by September 1985, 
the following:

A state law or regulation to provide for employment history, background 
checks, and nationwide criminal record checks for all “existing and prospec­
tive operators, staff, or employees of child care facilities (including any facility 
or program having primary custody of children for 20 hours or more per 
week), juvenile detention, correction, or treatment facilities." (P.L. 98-473)
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State Laws Requiring a Criminal History Inquiry Checking criminal histories is not 
an unusual procedure in some states. For example, one state allows such checks for a 
total of over 65 occupations or professional licenses, including licenses for acupunc­
ture. automobile dealerships, barber shops, bingo operators, funeral directors, engi­
neers. nurses, plumbers, public accountants, school bus drivers, and many other*. 
Another source for background information is the state child abuse and neglect regis­
try, which identifies abusers. Care must be taken to exclude those individuals who 
were referred to the registry but who were never proved to be abusers.

Criminal Hlstor* Information on Those Supervising Children At least three states 
have enacted legislation to allow an employer to request information about convictions 
of sex crimes for any person who would have supervisory or disciplinary power over a 
minor. Kentucky (1984. H.B. 486) recently enacted such a law. an excerpt of which is 
reproduced below:

SECTION 10.
(1) Notwithstanding any other provisions of law. an employer may request 

from justice cabinet records of all available convictions involving any sex 
crimes of a person who applies for employment or volunteers for a position in 
which he or she would have supervisory or disciplinary power over a minor.
The cabinet shall furnish the information to the requesting employer and 
shall also send a copy of the information to the applicant.

(2) Any request for records under subsection (1) of this section shall be on 
a form approved by the cabinet, and the cabinet may charge a fee to be paid 
by the employer for the actual cost of processing the request.

(3) The cabinet shall adopt regulations to implement the provisions of 
this section.

(4) As used in this section "employer" means any organization specified 
by the attorney general which employs or uses the services of volunteers or 
paid employes in pos.'.ions in which the volunteer or employe has supervisor.' 
or disciplinary power over a child or children.

(5) As used in this section "sex crimes" means a conviction for a violation 
or attempted violation of KRS 510.CMO to 510.150, 529,020 to 529.050.
529.070. 539.020, 530.020. 531.310, 531.320. 531.340. to 531.370. and the 
criminal offense of unlawful transaction with a minor. Conviction for a viola­
tion or attempted violation of an offense committed outside the Common­
wealth of Kentucky is a sex crime if such offense would have been a crime in 
Kentucky under one (1) of the above sections if committed in Kentucky.

Alaska (§ 12.62.035) and California (Penal Code. §11105.2) have enacted legis­
lation similar to Kentucky's. An excerpt from the California statute follows:

§11105.2. Record of conviction involving sex crime; availability to em­
ployer for applicant for position with supervisory or disciplinary power over 
minor.

(a) Notwithstanding any other provisions of law. an employer may request 
from the Department of Justice records of ail convictions involving any sex 
crimes of a person who applies for employment or volunteers for a position in 
which he or she would have supervisory or disciplinary power over a minor.
The department shall furnish the information to the requesting employer 
and shall also send a copy of the information to the applicant.

New York law (§ 378-a) also provides an authorized agency access to records in 
the Criminal Justice Division to determine the qualifications of persons who will care 
for and supervise children. Ar. excerpt from the New York statute follows:

§378-a. Access to conviction records by authorized agencies.
Subject to rules and regulations of the divisic- of criminal justice services, 

an authorized agency shall have access to conviction records manamed by 
state law enforcement agencies pertaining to persons who have applied for 
and are under active consideration for employment by such authorized



agency in positions where such persons will be engaged directly in the care 
and supervision of children.

Criminal History Information on Foster and Adoptive Parents Connecticut legisla­
tion (§ 54-142K) provides for criminal conviction checks on prospective fosterer adop­
tive parents. This statute, a portion of which is reproduced below, also provides for the 
Department of Children and Youth Services to obtain criminal conviction records for 
those working with children:

(f) Notwithstanding any other provisions of law to the contrary, upon re­
quest to a criminal justice agency by the'department of children and youth 
services or by any other youth service agency approved by the department 
such criminal justice agency shall provide information to the department or 
youth service agency concerning the criminal conviction record of an appli­
cant for a paid or voluntary position, including one established by contract, 
whose primary duty is the care or treatment of children, including applicants 
for adoption or foster parents. All information, including any criminal con­
viction record, procured by the department of children and youth services or 
any other youth service agency shall be confidential and shall not be further 
disclosed by such agencies or their representatives. Any violation of the pro­
visions of this subsection relative to the confidentiality of information re­
ceived by the department of children and youth services or other youth ser­
vice agencies shall be punishable by a fine of not more than one thousand 
dollars.

Criminal History Information on School Employees Three states have enacted legis­
lation that would require criminal history inquiries for anyone connected with the 
school system. California (Education Code. 45123) has mandated that no person who 
has been convicted of a sex offense may be employed by a school district. Following is 
an excerpt from the California statute:

45123. Employment after conviction of sex offense or narcotics offense.
No person shall be employed or retained in employment by a school dis­

trict who has been convicted of any sex offense.

Florida (1984, H.B. 969) has also recently mandated that applicants for teacher 
certification be subject to both state and federal criminal history checks to determine 
if the applicant had been convicted of a misdemeanor, felony, or e ther criminal 
charge.

The State of Nevada (391.020) requires that an applicant for teacher certifica­
tion submit fingerprints and written permission authorizing a criminal history check:

391.020 Certificates granted by superintendent of public instruction; 
fingerprinting of applicants.

1. All certificates for teachers and other educational personnel are 
granted by the superintendent of public instruction. He may issue certifi­
cates to all qualified persons under the regulations of the state board of edu­
cation.

2. Every applicant for a certificate shall submit with his application a 
complete set of his fingerprints and written permission authorizing the su­
perintendent to forward such fingerprints to the Federal Bureau of Investi­
gation for its report. The superintendent may issue a provisional certificate 
pending receipt of such report if he determines that the applicant is other­
wise qualified.

3. Upon receipt of the report referred to in subsection 2 and a determina­
tion by the superintendent that the applicant is qualified, a certificate must 
be issued to the applicant.
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Licensing Child Care Institutions
Several states have enacted legislation requiring criminal record information on those 
connected specifically with child care institutions. New Hampshire (§1"0-E:4) re­
quires investigations of 3ll those dealing with children at particular child care facili­
ties. An excerpt from the New Hampshire statute is reproduced below:

I"0-E:4 Applications.
I. Any person who intends to receive children, or arranges for care or 

placement of one or more children unrelated to the operator, shall apply for 
a license to operate one or more of the types of facilities for child care. Appli­
cation for a license to operate a child care facility shall be made to the de­
partment in the manner and on forms prescribed by rule by the commis­
sioner under RSA 541 -A. in cooperation with the operator, there shall be an 
examination of the facility, an investigation of the program and person re­
sponsible for the care of children.

II. Upon receipt of any application, the department shall in every case 
examine the child abuse records of the division of welfare and the criminal 
conviction records of the state police to determine w hether the applicant is of 
proper character. If the applicant is found to have any record in either the 
child abuse or the state police files, the department shall indicate that the 
record exists in its tiles on the applicant. If the applicant is found to have 
been convicted of child abuse, he shall not be issued a license.

Colorado (§26-6-104) has enacted legislation for screening the administrator, 
the applicant, an employee, or applicant for a license of a child care facility. The 
Colorado legislation, which follows, includes the stipulation that no license to operate 
a family care home or child care center will be issued io anyone convicted of child 
abuse or an unlawful sexual offense:

26-6-104. Licenses, out-of-state notices, and consent.
No license or certificate to operate a family care home or child care center 

shall be issued by the department, a county department, or a child place­
ment agency licensed under the provisions of this article if:

(a) The person applying for such a license or certificate has been con­
victed of an unlawful sexual offense, as defined in section 18-3-411 (I),
C.R.S. 1473, according to the records of the Colorado bureau of investiga­
tion: or

(b) The person applying for a license or certificate has not consulted with 
the Colorado bureau of investigation, as defined in section 13-21 - 115 (I) (c).
C.R.S. I9"3, to determine whether any employee of the family care home or 
child care center has. according to the bureau's records, been convicted of 
an unlawful sexual offense, as defined in section 18-3-411 (1), C.R.S. I973.



9. Training for Youth System, 
Social Services, and 
Criminal Justice Professionals

While many states specifically mandate training and instructional courses for social 
services professionals or criminal justice system investigators, few states mandate suf­
ficient training and education in the critical area of child victimization and sexual 
assault. Professionals who regularly address cases of child victimization need to be 
prepared for the unique demands that this responsibility places upon them. The basic 
understanding of the chiid abuse, child sexual assault, and incest victim is critical to 
the successful processing ot these cases through ;he social services and criminal justice 
systems. Sophisticated and effective techniques for understanding the particular 
needs of the child victim, interviewing the child victim or witness, and investigating 
these difficult cases is critically needed. Investigators need to understand the use of the 
National Crime Information Center and Federal Parent Locator systems. State re­
quirements should be examined to ensure that this type of training is specifically in­
cluded in educational and training programs for these professionals and that a suffi­
cient number of hours are devoted to these types of cases.

The State of New Jersey addressed one part of this need for education and train­
ing in its recently created Commission on Missing Persons. New Jersey (1983. Chapter 
467) directed its training specifically to cases of missing persons and unidentified 
bodies. The New Jersey Commission on Missing Persons will do the following:

e. Provide specialized training to law enforcement officers and medical 
examiners in this State, in conjunction with the Police Training Commis­
sion. which would enable them to more efficiently handle the tracing of miss­
ing persons and unidentified bodies on the local level.

't is essential that each state consider mandating pre-service and in-service training 
or law enforcement and social services professionals. In addition, each state should 

require an additional one-week in-service training program for those investigators who 
deal specifically with cases of child victimization.

Each state may also want to consider legislative provisions that include in-service 
educational programs for prosecutors and judges. The State of Colorado (1984, Chap­
ter 157) recently set up a teacher education and training program about laws concern­
ing child abuse and exploitation and how to report such cases. Following is an excerpt 
from the Colorado statute:

22-32-109. Board of education- specific duties. (1) (z) To provide for a 
periodic in-service program for all district teachers which shall provide infor­
mation about the "Child Protection Act of 1975," article 10 of title 19,
C.R.S., instruction designed to assist teachers in recognizing child abuse or 
neglect, and instruction designed to provide teachers with information on 
how to report suspected incidents of child abuse or neglect and how to assist 
the child victim and his family.
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10. Treatment ancl Rehabilitation 
of the Child Victim

It is a harsh reality that the person convicted of child victimization or child molesta­
tion is often not required to pay for the treatment and rehabilitation of the child. And. 
unfortunately, most of the social services and state and local programs do not auto­
matically provide these services to the child victim. As a result, many children who are 
the victims of sexual assault, incest, child molestation, and other crimes are never 
effectively treated, counseled, or rehabilitated to give them the opportunity for a nor­
mal childhood.

Some states do provide that the person convicted of the assault pay for treatment 
and rehabilitation of the victim. For example, Colorado (§18-3-414) allows the judge 
to require the defendant to p r-’ for rehabilitation and counseling of the child victim. 
Following is an excerpt from the Colorado statute:

18-3-414. Payment of treatment costs for the victim or victims of a sexual 
offense against a child. (1) In addition to any o'her penalty provided by law. 
the court may order any person who is convicted of an unlawful sexual of­
fense. as defined in section 18-3-411 (1). to meet all or any portion of the 
financial obligations of treatment prescribed for the victim or victims of his 
offense.

(2) At the time of sentencing, the coun may order that an offender de­
scribed in subsection (1) of this section be put on a period of probation for 
the purpose of paying the treatment costs of the victim or victims, which, 
when added to any time served, does not exceed the maximum sentence im- 
posable for the offense.

In South Dakota (1984, H.B. 1097), a similar bill provides that the cost of treat­
ment be paid for by the defendant. An excerpt from the South Dakota statute is repro­
duced below:

Anyo-.e convicted under §§ 20-10-1. 22-22-7, 22-22-19 or 22-22-19.1. or 
subdivision (4) or (5) of § 22-22-1. may be required as pan of the sentence 
imposed by the coun to pay the cost of any necessary medical, psychological 
or psychiatric treatment of the minor resulting from the act or acts for which 
the defendant is convicted.

37



3 8



11. Court-Appointed Advocates
In many states, abandoned, abused, or neglected children in juvenile family coun 
proceedings receive special treatment by the coun. In order to ensure that the specific 
needs of the child are met and his or her rights fully protected, some states appoint a 
special attorney to represent the child. This special attorney may be called a guardian 
ad litem.

The guardian ad litem represents only the child and is independent of the state 
prosecutor and the attorneys representing the parents. The guardian ad litem has full 
access to all evidence and reports: and he or she may interviesv witnesses, make recom­
mendations to the court, and request additional examinations by doctors, psycholo­
gists, and psychiatrists. The appointment of the guardian ad litem ensures that the 
child will be effectively represented and his or her best interests protected.

In some states, a guardian ad litem can be a trained volunteer lay person, often 
called a court-appointed special advocate. Nevertheless, this representative of the 
child has the same privileges to receive notices and pleadings similar to others involved 
in the juvenile proceedings, such as parents, counselors, and attorneys.

The Guardian Ad Litem in Criminal Proceedings
Traditionally, the guardian ad litem has been appointed to represent abandoned, ne­
glected, or abused children in the special juvenile or family court proceedings. Chil­
dren who are the victims of crimes, such as physical or sexual assault, rarely have the 
support and protection of a guardian ad litem. A constructive addition to any state 
legislation would be to provide for the services of a guardian ad litem— who may or 
may not be an attorney— for the child who is simply the victim of a crime.

Two states have passed legislation that would expand the protection of the child 
victim in two ways:

1. Provide for a person to act on behalf of the child victim in criminal cases.
2. Permit a supporting person to assist the child.
Pennsylvania (1984, S.B. 1361) has recently enacted legislation that would pro­

vide for a person to act in the b e s t r iterests of the child involved in juvenile proceedings 
or criminal proceedings. Followii.j, is an excerpt from the Pennsylvania legislation:

§5982. Rights and services.
(a) Designation of persons to act on behalf of children.—Courts of com­

mon pleas are directed to designate one or more persons to act in the best 
interest of the child and provide the following services on behalf of children 
who are involved in criminal proceedings or juvenile proceedings as victims 
or witnesses:

(1) To explain, in language understood by the child, all legal proct- 
in which the child will be involved.

(2) To act. as a friend of the court, to advise the judge, whenever appro 
priate, of the child’s ability to understand and cooperate with any court pro­
ceedings.

(3) To assist the child and the child’s family in coping with the emotional 
impact of the crime and subsequent criminal proceedings in which the child 
is involved.
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The State of California i Penal Code §868.5) provides that victim witnesses under 
16 years of age be accompanied by a parent, guardian, or sibling at hearings and 
during the trial. The child can choose who will attend and, of course, the person a t­
tending need not be an attorney. P an  of the California statute is reproduced below:

§868.5 Sex offense cases; attendance of supporting person at testimony of 
prosecuting witness 16 years of age or under.

(a) Notwithstanding any other provision of law. s prosecuting witness 16 
years of age or under in a case involving o violation of Section 243.4, 261.
235. 28b. 28S, 288a, 289 or 64'a, or a violation of subdivision (1) of Section 
314, shall be entitled for support to the attendance of a parent, guardian or 
sibling of his or her own choosing, whether or not a witness, at the prelimi­
nary hearing and at the trial, during the testimony of the prosecuting wit­
ness. The person so chosen shall not be a person described in Section lO'O of 
the Evidence Cede unless the person *** is related to the prosecuting witness
as a parent, guardian or sibling and does no' make notes during the hearing.**»

(b) If the person so chosen is also a prosecuting witness, the prosecution 
shall present, on noticed motion, evidence 'hat the person's attendance is 
both desired by the prosecuting witness for support and will be heipful to the 
prosecuting witness. Upon that showing, the coun must grant the request 
unless information presented by the defendant cr noticed by th ..ourt estab­
lishes that the support person's attendance uur.ng the testimony of the pros­
ecuting witness would pose a substantial risk of influencing or affecting the 
content of that testimony.

(c) The testimony of the person so chosen who is also a prosecuting wit­
ness shall be presented before the testimony of the prosecuting witness. The 
prosecuting witness shall be excluded from the counroom during the per­
son's testimony. Whenever the evidence giver, by the person would be subject 
to exclusion because given before the corous delicti has been established, the 
evidence shail ce admitted subject to the coun's or the defendant's motion to 
strike that evidence from the record if the cot pus delicti is not later estab­
lished by the testimony of the prosecuting witness.

In the area of court-appointed advocates for the child, state legislation can ac­
complish two crucial goals:

1. Appointing a representative for children who are simply the victims of 
crimes.

2. Permitting the representative to be a trained lay person, not necessarily an 
attorney.

Those states interested in more information about the court-appointed special 
advocate program should contact the following:

The National Council of Juvenile and Family Court Judges 
P.O. Box 8970 
Reno, Nevada 89507
(702) 784-6012
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12. Parental Kidnapping
A difficult problem encountered by the criminal and civil justice systems is parental 
kidnapping, in which a non-custodial spouse abducts a child. These abducted chil­
dren are definitely at risk and often are the victims of physical abuse and emotional 
trauma. Estimates of the annual incidence of parental kidnapping range between 
25,000 and 500.000 cases a year. No one knows the exact dimensions of the problem, 
but they are significant. In recent years, many states have sought to close the tradi­
tional loopholes in statutes dealing with parental kidnapping.

Traditiona.1 ^o b lem s in Enforcement
States differ on the question of whether the taking of a child is in fact a felony crime. 
Most states consider this offense a felony because of the grave risk and danger to the 
child. In addition, parental kidnapping is generally considered an interstate crime, 
which requires extradition (the return of the defendant to the state where the crime 
was committed). Normally, there is no extradition for minor offenses or misdemean­
ors. It is important to mandate that this crime will be a felony offense. A federal war­
rant for unlawful flight can only be issued if the crime is a felony for which extradition 
is assured.

There are several problems in enforcing the laws against parental kidnapping. 
Many states restrict enforcement by limiting the children protected to those below a 
certain age, instead of the traditional limitation being the age of emancipation (18 
years in most states).

Many state statutes make parental kidnapping a felony crime only if the child is 
taken out of the state. In many cases, there is simply no proof of the child's where­
abouts, and so it is impossible to establish the fact that the child was actually taken 
across state lines.

To address this problem, some states do allow enforcement of the law if the child 
is taken or simply concealed. The concealment provision is effective and should be 
included in every state statute. It also allows the crime to be regarded as a continuing 
offense. Therefore, state laws should be strengthened to make it a felony crime not 
only for taking a child but also for concealment of that child at any later date.

In many cases of parental kidnapping, the offending spouse uses other people to 
help kidnap the child. States may want to consider legislation that would make the 
crime applicable to any individual who assists or aids in the kidnapping of the child.

State Legislation for Protecting the Child Against Parental 
Kidnapping
There are many complex issues that must be considered when enacting legislation that 
concerns the crime of parental kidnapping. California (Penal Code §§ 277, 278, 278.5, 
279, and 784.5) has recently made an attempt to deal with these difficult issues within 
the framework of a criminal statute. While no law effectively addresses all the issues 
concerned, the California statute below is a step in the right direction:

277. In the absence of a court order determining rights of custody or visi­
tation to a minor child, every person having a right of custody of the child

E
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who maliciously takes. Jetains. conceals, or entices away that child within or 
without the state, without good cause, and with the intent to deprive the 
custody right o f another person c r a public agency also having a custody 
right to that child, shall be punished by imprisonment in the county jail for a 
period of not more than one year, a fine of one thousand dollars IS 1,000). or 
both, or by imprisonment in the state prison for a period of one year and one 
day, a fine of five thousand dollars (S5.COO), or both.

A subsequently obtained court order for custody or visitation shall not af­
fect the application of this section.

For the purposes of this section, "a person having a right o f custody" 
means the legal guardian o f the child 01 a person who has a paren t and child 
relationship with the child pu rsu an t to Part 7 Icommencing with Section 
7000) of Division 4 of the Civil Code.

278. Every person, not having a right of custody, who maliciously takes, 
detains, conceals, or entices -way. any minor child with intent to detain or 
conceal that child from a person, guardian, or public agency having the law­
ful charge of the child shall be punished by imprisonment in the state prison 
for two. three or four years, a fine of not more than ten thousand dollars 
(S 10.000). or both, or imprisonment tn a county jail for a period of not more 
than one year, a fine of not more than one thousand dollars (SI.000). or 
both.

2"8.5. (al Every person who in violation of the physical custody or visita­
tion provisions of a cusrodv order, judgment, or decree takes, detains, con­
ceals. or retains the child with the intent to deprive another person of his or 
her rights to physical custody or -isitation shall be punished by imprison­
ment in the state prison for lb months, or two or three years, a fine of not 
more than ten thousand dollars iS'.O.COO). or both: or by imprisonment in a 
county jail for a period of not more than one year, a fine of not more than one 
thousand dollars (SI.000), or both,

(b) Every person who has a right to physical custody of or visitation with a 
child pursuant to an order, judgment or decree of any court which grants 
another person, guardian or public agency right to physical custody of or 
visitation with that child, and who within or without the state detains, con­
ceals. takes, or entices away that cnild with the intent to deprive the other 
person of that right to custody or visitation shall be punished by imprison­
ment in the state prison for 16 months, or two or three years, a fine of not 
more than ten thousand dollars (510.000). or both: or by imprisonment in a 
county jail for a period of not more than one year, a fine of not more than one 
thousand dollars (51.000), or both.

279. (a) A peace officer investigating l report of a violation of Section
277. 278, or 278.5 may take a minor child into protective custody if it reason­
ably appears to the officer that any person unlawfully will flee the jurisdic- 
tioral territory with the minor child.

lb) A child who has been detained or concealed shall be returned to the 
person, guardian, or public agency having lawful charge of the child, or to 
the court in which a custody proceeding is pending, or to the probation de­
partment of the juvenile coun in the county in which the victim resides.

(c) The offenses enumerated in Sections 277. 278. and 278.5 are continu­
ous in nature, and continue for so long as the minor child is concealed or 
detained.

(d) Any expenses incuned in returning the child shall be reimbursed as 
provided in Section 4605 of the Civil Code. Those expenses, and costs rea­
sonably incurred by the victim, shall be assessed against any defendant con­
victed of a violation of Section 277. 278. or 278.5.

(e) Pursuant to Sections 27 and 7-8. violation of Section 277. 278. or 
278.5 is punishable in California, whether the intent to commit the offense is 
formed within or without the state, if the child was a resident of California or 
present in California at the time of the taking, or if the child thereafter is 
found in California.

784.5. The jurisdiction of a criminal action for a violation of Section 277,
278, or 278.5 shall be in any one of the following jurisdictional territories:

(a) Any jurisdictional territory >n which the victimized person resides, or
where the agency deprived of cusrodv is located, at the time o f taking or 
deprivation.



(b) The jurisdictional territory in which the minor child was taken, de­
tained. or concealed.

(c) The jurisdictional territory in which the minor child is found.
When the jurisdiction lies in more than one jurisdictional territory, the

district attorneys concerned may agree which of them will prosecute the 
case.

The enactment of these laws is significant because they address these issues:
1. The cases where no court order regarding custody or visitation has been is­

sued.
2. Concealment of the child.
3. The individual who is outside the state but who entices or takes a child away 

from the lawful custodian.
4. The ability' of a police officer to take a child into protective custody.
5. The continuing nature of the crime.
6. Reimbursement of the costs of returning the child.

Civil Provisions
Following is an important provision of civil law that may help to deter the incidence of 
parental kidnapping: Any parent who unlawfully takes or conceals a minor child, or 
any other person who knowingly aids the parent in the unlawful abduction or conceal­
ment of such a child, from the parent or legal guardian with the right to custody shall 
be liable for civil damages.

Finally, an importcnt p/ovision of state legislation would be to require that the 
state enter into an agreement with the Federal Parent Locator Service, a federal and 
state search system to locate the offending spouse. States should, by mandate of state 
law or by executive order, enter into an agreement with the federal government to use 
its service. Illinois (§10.3.2) has such a provision in its state law, which follows:

Sec. 10-3.2. Parent Locator Service. The Illinois Department through its 
Child and Spouse Support Unit shall enter into agreements with the Secre­
tary of Health and Human Services or his designee under which the services 
of the Federal Parent Locator Service established by the Social Security Act 
are made available to this State and the Illinois Department for the purpose 
of locating an absent parent or child when the child has been abducted or 
otherwise improperly removed or retained from the physical custody of a 
parent or other person entitled to custody of the child, or in connection with 
the making or enforcing of a child custody determination in custody pro­
ceedings instituted under the Uniform Child Custody Jurisdiction Act, or 
otherwise in accordance with law. The Illinois Department shall provide 
general information to the public about the availability and use of the Parent 
Locator Service in relation to child abduction and custody determination 
proceedings, shall promptly respond to inquiries made by those parties spec­
ified by federal regulations upon receipt of information as to the location of 
an absent parent or child from the Federal Parent Locator Service and shall 
maintain accurate records as to the number of such inquiries received and 
processed by the Department.
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13. Child Pornography and 
Child Prostitution

Recent Congressional inquiries have indicated that both the exploitation of children in 
pornography and the issue of child prostitution are critical problems that can be ad­
dressed at the state level. Traditionally, there have been significant obstacles to the 
effective investigation and prosecution of these cases because of the difficulties in en­
forcing particular state statutes.

The issue of child pornography is complex, involving both the issue of obscenity 
as well as the power of the First Amendment. Child prostitution has in some cases 
been a difficult crime to prevent because of relevant conduct that is not proscribed in 
the particular state law and because of the fact that many of these offenses are treated 
as misdemeanors or lesser crimes.

Because of the complexity of each issue and the wide variety of state laws impact­
ing upon these crimes, the text of this section contains specific recommended princi­
ples for state legislation.

Child Pornography

New York v. Ferber In the summer of 1982, the United States Supreme Court de­
cided a case. New York v. Ferber, 458 U.S. 747 (1982), that allowed the individual 
states to constitutionally regulate the production and distribution of material that de­
picts children engaged in sexual activity even when the material is not legally obscene. 
This opened the door for the federal government (the Child Protection Act of 1984. 
P.L. 98-292), as well as the states, to expand coverage of the proscribed conduct under 
the topic of child pornography. As a result, many states adopted legislation similar to 
Georgia's 1983 Sexual Exploitation of Children legislation (§ 16-12-100). which 
follows:

16-12-100. Sexual exploitation of children.
(a) As used in the Code section, the term:
(1) "Minor" means any person under the age of 18 years.

\  (2) "Performance" means any play, dance, or exhibit to be shown to or
viewed by an audience.

(3) "Producing" means producing, directing, manufacturing, issuing, 
publishing, or advertising.

(4) “Sexually explicit conduct" means actual or simulated:
(A) Sexual intercourse, including genital-genital, oral-genital, anal-geni­

tal, or oral-anal, whether between persons of the same or opposite sex;
(B) Bestiality:
(C) Masturbation;
(D) Sadomasochistic abuse for the purpose of sexual stimulation: or
(E) Lewd exhibition of the genitals or pubic area of any person.
(5) "Visual or print medium" means any film, photograph, negative, 

slide, book, magazine, or other visual or print medium.
(b) (1) It is unlawful for any person knowingly to employ, use, persuade, 

induce, entice, or coerce any minor to engage in or assist any other person to
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engage tn any sexually explicit conduct tor the purpose of producing any 
visual or print medium depicting such conduct.

i2! It is unlawful for any parent, legal guardian, or person having custody 
or control of a minor knowingly to permit the minor to engage in or to assist 
any other person to engage in sexually explicit conduct for the purpose ot 
producing any visual or print medium depicting such conduct.

(3) It is unlawful for any person knowingly to employ, use. persuade, in­
duce. entice, or coerce any minor to engage in or assist any other person to 
engage in any sexuails explicit conduct for the purpose ot any pertormance.

i4) It is unlawful for any parent, legal guardian, or person having custody 
or control of a minor knowingly to permit the minor to engage in or to assist 
any other person to engage in sexually explicit conduct for the purpose of any 
performance.

(c) Any person who violates a provision of this Code section shall be guilty 
of a felony and. upon conviction thereof, shall be punished by imprisonment 
for not less than three years nor more than 20 years or by a fine not more 
than 520.000.00. or both.

Enactment of this kind of statute is significant for the following reasons:
1. It protects children by allowing sexually explicit conduct to be defined as. 

3mong other things, "masturbation." or the "lewd exhibition of the genitals 
or pubic area" of any person. This is significant because much trading and 
exchange in child pornography is done with "mere nudes." which may in­
volve an exhibition of the genital area.

2. A child or minor is defined to be any person under the age of IS years. This is 
significant because in many statutes the protection for children only extends 
to age 14 or lb.

3. The statute penalizes individuals who use or entice children to engage in sex­
ually explicit conduct as well as parents or individuals having custody or con­
trol of a minor who knowingly permit the chiid to engage in this kind of 
activity.

The Georgia statute could be improved by what California < Penal Code. § 11 lbo) 
did when it defined "sexual conduct" to include "exhibition of the genitals, pubic or 
rectal areas of any person for the purpose of sexual stimulation of the viewer." This 
definition would assist in covering many of the materials that are r ’ded or exchanged 
in child pornography.

Of course, the additional provisions of the Penal Code in Georgia prohibit the 
sale. loan, and exhibition of this kind of child pornography.

Commercial Purpose A different k'nd of legislative improvement to restrict pornog­
raphy was adopted by Colorado U°34. H.B. 1013). Colorado removed the require­
ment of a commercial purpose fror.i the offense of sexual exploitation. This is critical 
because many of the transaction^ that occur in the world of child pornography are not 
done for commercial purposes or profit but rather as a straight exchange or trade.

Report by Processors A critical provision enacted by the State of California (Penal 
Code. § 11166) requires commercial film and photographic processors to report items 
that they observe in their professional capacity depicting a child under the age of 14 
years engaged in the act of sexual conduct.

RICO It will be important for states to consider the use of the RICO (Racketeering 
Influenced Corrupt Organizations) provisions, which some states currently have and 
which allow for a judge or jury to be shown evidence of additional acts of a child por­
nography scheme. The RICO provisions are often used for such offenses as drug deal­
ing, burglary, and car the*t. The unique nature of child pornography means that the 
RICO provisions would give an added advantage to the investigation and prosecution
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of these cases. Also, the provisions of these statutes often provide for seizure and for­
feiture of the sources used to further the criminal activity.

Basic Principles It is recommended that any ch i pornography statute include pro­
visions that will accomplish the following:

1. Cover the production, distribution, financing, and reproduction of such por­
nography. as well as pornographic modeling and performances in shows.

2. Provide foi criminal penalties, regardless of whether the material is consid­
ered legally obscene.

3. Provide for criminal penalties regardless of whether or not there is any antici­
pation of profit or other commercial gain. Any distribution of child pornogra­
phy should be prohibited.

4. Apply to all children through their eighteenth birthday.
5. Provide for the age of the child portrayed in the material to be established by 

expen testimony.
6. Include penalties for parents or custodians who knowingly allow their chil­

dren to be used in child pornography.

Proof of Age of the Victim The State of New York has a law that allows the age of the 
child to be proved by an expert— for example, a physician or sociologist. This is criti­
cal because manv times investigators have no knowledge of the identity of the child
portrayed. That statute is as follows:

§263.25 Proof of age of child—When it becomes necessary for the pur­
poses of this article to determine whether a child who participated in a sexual 
performance was under the age of sixteen years the court or jury may make 
such determination by any of the following: personal inspection of the child; 
inspection of a pho.ograph or motion picture which constituted the sexual 
performance; orai testimony by a witness to the sexual performance as to the 
age of the child based upon the child’s appearance: expert medical testi­
mony based upon the appearance of the child in the sexual performance: 
and any other method authorized by any applicable provision of law or by 
the rules of evidence at common law.

Child Prostitution
Because of the extremely diverse nature and variety of state laws affecting child prosti­
tution, this section wilt include principles that address some of the typical problems. 
Each state should consider legislation that accomplishes the following:

1. Creates a separate offense for aiding, assisting, or promoting the prostitution 
of children, which has criminal penalties greater than those for promoting 
prostitution generally.

2. Provides for specific penalties for parents, guardians, or custodians who 
knowingly permit their children to engage in prostitution.
Defines a child as anyone under the age of 18.
Eliminates any existing statutory language that may require e children in­
volved in prostitution to be of "previously chaste character."

5. Makes the act of patronizing a child prostitute a criminal offense and pro­
vides greater penalties where younger children are involved.

Finally, runaway and homeless youth programs like New York’s (§ 532) have 
provided alternatives to the chitoren on the street who often turn to prostitution.

O '
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Additional Sources
Because this legislation package is not com­
prehensive, additional sources of information 
are listed below. These agencies and organi­
zations are working diligently in the areas of 
child abuse, victims' assistance, education, 
restitution, and parental kidnapping.

American Humane Association 
9725 East Hampden Avenue 
Denver, Colorado 80231 
(303) 695-0811
American Humane offers expertise, technical 
assistance, training, advocacy, and informa­
tion on child welfare, child protection, and re­
lated areas. While American Humane has 
published legislative analyses and has been 
involved in legislative advocacy, its efforts are 
now directed more toward continuing the 
compilation of national statistics on intrafam­
iiy child abuse and neglect and toward train­
ing of child welfare personnel and technical 
assistance to involved agencies.

Council of State Governments 
P.O. Box 11910 
Iron Works Pike 
Lexington. Kentucky 40578 
(606) 252-2291
The Council of State Governments is a non­
profit, state-supported service organization of 
all fifty states and the U.S. territories. The 
Council collects and distributes information, 
promotes interstate cooperation, and works 
to improve state administration and manage­
ment on both a national and regional basis.

Juvenile Justice Clearinghouse
National Criminal Justice Reference Service 
P.O. Box 6000 
Rockville. Maryland 20S50 
(301) 251-5500'
(800) 638-8736
The Clearinghouse, as part of the NCJRS. 
maintains and will access on request a data 
base containing information and research on 
all juvenile justice issues, including missing 
children and child exploitation. The data 
base includes, but is not a comprehensive 
source of. state and federal legislation and re­
lated materials. The Clearinghouse also pro- 

' vides information on current programs, pol­
icy issues, and other areas, and can refer 
callers to other sources.

National Association of Counsel for Children
1205 Oneida Street 
Denver. Colorado 80220 
(303) 321-3963
The Association, which serves attorneys rep­
resenting children, guardians ad litem, juve­
nile court judges, and other advocates of chil­
dren, has expertise in legislative develop­
ments in the states and litigation related to 
such areas as child abuse, child protection, 
children’s rights, child prostitution and por­
nography, and child custody disputes. The 
Association publishes a newsletter with a sec­
tion on state legislation, has assisted in the 
development of relevant state laws, and can 
make referrals to members throughout the 
country with expertise on specific legal issues.

E
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National Clearinghouse on Child Abuse and
Neglect Information
U.S. Department of Health and Human
Services
P.O. Box IIS2
Washington. D.C. 20013
(301) 251-515"
The Clearinghouse is a national resource for 
information on child abuse and child neglect, 
including medical neglect of handicapped in­
fants and abuse in out-of-home day care facil­
ities. The Clearinghouse disseminates mode! 
child protection legislation developed by the 
National Center on Child Abuse and Neglect 
and maintains a searchable data base avail­
able through DIALOG Information Services 
that contains, among other materials, por­
tions of state laws relevant to child protection, 
child exploitation. 3nd related issues. The 
Clearinghouse distributes several analyses 
based upon its collection.

National Commit'ee for the Prevention of 
Child Abuse
332 South Michigan Avenue 
Suite 1250
Chicago. Illinois o0604-4357 
(312) 663-3520
The National Committee works for the pre­
vention of child abuse and child neglect 
through state and national public awareness 
programs, a network of state chapters, and 
through advocacy and information dissemi­
nation. The National Committee supports, 
with the efforts of the National Child Abuse 
Coalition, an advocate in Washington. D.C.. 
who tracks state child abuse legislation and 
lobbies for and monitors federal child abuse 
legislation. The National Committee pub­
lishes a newsletter and a variety of informa­
tional materials on child abuse, child neglect, 
and related issues.

National Conference of State Legislatures 
1125 I' th  Street 
Suite 1500
Denver, Colorado 30202 
(303) 292-6600
The National Conference of State Legisla­
tures is a nonpartisan organization that pro­
vides a wide range of services to the nation's 
",500 state legislators and their staffs. Its 
Children and Youth Program produces publi­
cations. responds to requests for information, 
conducts research, and provides technical as­
sistance and seminars on child support and 
child welfare reform.

National Council of Juvenile and Family 
Court Judges
P.O. Box ,3970 
Reno. Nevada 3950"
("02) "S4-oOI2
The National Council, through its training 
arm. the National College of Juvenile Justice, 
provides membership services and training 
forjudges and others involved in juvenile and 
family courts. Areas of interest include child 
support enforcement, permanency planning, 
and chiid advocacy. The Council's research 
arm. the National Center for Juvenile Justice, 
collects and analyzes juvenile coun data and 
conducts statutory analyses in such areas as 
confidentiality, fingerprinting of juvenile of­
fenders. waiver, and transfer. The Council 
publishes a newsletter, a quarterly journal, 
and a monthly digest of juvenile court 
decisions.

National District Attorneys Association 
1033 North Fairfax Street 
Suite 200
Alexandria. Virginia 22314
(703)549-9222
The Association serves the nation's prosecut­
ing attorneys and works to improve the ad-
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ministration of justice through educational 
and informational programs for its members. 
The Association prepares amicus briefs to as­
sist the coun. conducts surveys of prosecuting 
attorneys, awards scholarships to prosecuting 
attorneys, and publishes a variety of educa­
tional and resource materials, including a na­
tional directory of prosecuting attorneys. The 
Association has information and expertise on 
juvenile justice, juvenile delinquency, child 
welfare, and the prosecution of child sexual 
offenders, and can make referrals through its 
committees and its membership.

National Governors Association 
4-14 North Capitol Street. N.W.
Washington. D.C. 20001 
(202) 624-5300
The National Governors Association, 
founded in 1908, represents the governors of 
the fifty states, the Commonwealths of Puerto 
Rico and the Northern Mariana Islands, and 
the territories of the Virgin Islands. Guam, 
and American Samoa. Its missions are to in­
fluence the shaping and implementation of 
national policy and to apply creative leader­
ship to the solution of state problems. The As­
sociation’s operations are supported by mem­
ber jurisdictions, and its policies and 
programs are formulated by the governors.

National Legal Resources Center for Child 
Advocacy and Protection
American Bar Association 
1800 M Street. N.W.
Washington, D.C. 20036 

! (202)331-2250
The Legal Resource Center provides technical 
assistance, consulting, and training on legal 
issues related to child welfare and child pro­
tection. The Center, through these activities 
and through dissemination of publications 
and analyses, promotes the reform of child 
welfare laws and administrative and judicial

procedures. The Center produces publica­
tions and has expertise in the areas of paren­
tal kidnapping, missing children, and child 
sexual and criminal exploitation.

National Organization for Victim Assistance 
(NOVA)
P 5 "  Park Road. N.W.
Washington. D.C. 20010 
(202) 232-8560
NOVA, which recently established a child vic­
timization committee, tracks victim-related 
state legislation and publishes a directory of 
legislation that reviews and gives citations for 
state laws related to victim rights and ser­
vices. The directory includes, in an appendix 
some model pieces of legislation. The 19£,j 
edition, which will be available in January 
1985. will include new legislative develop­
ments relevant to child sexual assault and ex­
ploitation. NOVA also publishes a victim ser­
vice program directory.

National Victim Resource Center 
Suite 1342
633 Indiana Avenue. N.W.
Washington. D.C. 20531 
(202) 724-6134
The Center is a national clearinghouse of in­
formation on victim assistance and compen­
sation and relevant legislation, programs, 
and organizations. A computerized data base 
of state laws concerning victimization in­
cludes some legislation on child victims of 
sexual assault and sexual exploitation, as well 
as videotaping of child victims for use in legal 
proceedings. The file tracks pending as well 
as enacted legislation .'and includes citations 
and summaries. The Center also maintains a 
computerized file of descriptions of national 
victim assistance programs.



Index
Adoptive parents, information

on. 33

Background information. See 
Criminal history.

Child care institutions, licensing 
of. 34

"Child in the Courtroom.
The." 19-22

"Child Pornography and Child 
Prostitution." 45-47

Child pornography, determining 
age of the child, 47

Child prostitution, suggested 
legislation to prevent. 47

Child protection teams. 12-13

Clearinghouses, 1-2

Closed-citcuit television. 21

Confidentiality of those 
reporting child abuse and 
victimization, 11

"Consent" of the child victim.
17

Corroboration rules. 21

"Court-Appointed 
Advocates," 39-40

Courtroom procedures. 19-21
"Criminal Code Provisions,"

17-18

Criminal code provisions, 
parental kidnapping, 41-43

Criminal history, federal law 
requiring, 31

Criminal history, those
supervising children. 32-33

Criminal justice professionals, 
training for. 35

Disposition of child victim 
care, 22

Dolls, use of in courtroom. 21

"Education and Prevention." 
25-26

Emergency protection for the 
child. ' 10-11. 14

Evidence, allowing out-of-court 
statements, 20

Examination of sexual 
offender. 18

Examinations, payment for.
54

Exploitation. 45-47

Federal Parent Locator 
Service. 43

Ferber. New York v., 435 U.S. 
747(1982), 45

Foster parents, information 
on. 33

Guardian ad litem, 39

Hearsay. See Evidence.

Identity, confidentiality of,
23-24

Immunity for those who report 
child abuse and 
victimization. 11

Jail sentences for sexual 
offenders, 17-18

Judges, education program 
for. 35

Kentucky legislation to protect 
children. 4-8

Kidnapping, parental. 41-43

Law enforcement, pre-service 
and in-service training for,
55

Leading questions. 19-20

"Licensing and Criminal History 
Information," 31-34

Licensing child care 
institutions. 34

Lists of missing children. 28

Mandatory prison sentences for 
sexual offenders. I7-1S

"Missing Children." 1-8

Missing children, lists of. 28

Model state legislation for 
protecting the privacy of 
child victims of sexual 
assault. 24

Name, confidentiality of. 11.
23-24

National Crime Information 
Center (NCIC). 3

National Crime Information 
Center (NCIC) computer.
3. 4

NCIC. See National Crime 
Information Center.

Notification of child sexual 
assault to agencies, 10

53



"Parental Kidnapping." J 1 —»3

Parental kidnapping, age of 
child protected. -II

Parental kidnapping, civil 
provisions for. 43

Parental kidnapping, 
concealment. -II

Parental kidnapoing. felonv.
41

Parental kidnapping, problems 
in enforcement. -I!

Parole board. 18

Parole hearing. 18

Paroling sexual offenders. 13
Physical examinations, payment 

for. 14

Prevention programs. 25-26
Prison sentences for sexual 

offenders. I “-IS

Privacy of ch ild  v ictim . 23-24

Procedures, courtroom, 19-21
Prosecutors, education 

programs for. 35
"P ro te c tin g  the  Privacy of the 

C hild  V ic tim ."  23-24

Protection, emergency, for 
child. 10-11. 14'

Protection programs, 2“-28
Protection teams. 12-13
Protective measures for those 

who report child abuse and 
victimization. 11

Racketeer Influenced Corrupt 
Organizations i RICO). 
Co-4*

Recording testimony. 20-21

Registering sexual offenders.
18

Reporting cases of child sexual 
exploitation. 9-||

Reporting by film .no 
photographic processors.
46

Restraining orders. M

RICO. See Racketeer 
Influenced Corrupt 
Organizations.

Rights of child victims. 22

Rights of child witnesses. 22
School, withdrawal of children 

from. 23

School employees, criminal 
history information on. 33

School employees, report of 
arrest of. 29

School programs. 2“-28
"Schools." 2“-29

Search warrant. 10
"Sexual Abuse and 

Exploitation." 9-15

Sexual assault and 
exploitation. 10

Sexual assault, protecting 
privacy of victim. 23-24

Sexual exploitation of 
cnildren. 4J--1~

Sexual exploitation, commercial 
purpose. J6

Sharing information among 
agencies. 10

Social enice professionals, pre­
service and in-service 
training for. a5

State child protection boards.
1-2

Statute of limitations. 1“
t

Temporary protection for the 
child. 10-11

Testimony, allowing the child to 
testify in court. 19

Testimony, recording. 20-21

"Training for Youth System. 
Social Services, and Criminal 
Justice Professionals." 35

Treatment costs, payment of.
3"

"Treatment and Rehabilitation 
of the C'rilJ Victim." 3“

Treatment for sexual 
offender, 18

Unidentified deceased 
persons, 3

Victim interviews. 14-15
Videotaping. 20-21

Waiting periods. 3
Youth system professionals.

’ lining for, 35

54



T h e  N a t i o n a l  C e n t e r  f o r  M i s s i n g  a n d  E x p l o i t e d  C h i l d r e n

—  provides training assistance to law-enforcement and chiid protection agen­
cies to develop effective procedures to investigate and prosecute cases of 
missing and exploited children

—  assists individuals, groups, agencies, and state and local governments in­
volved in investigating and prosecuting cases of criminally or sexually ex­
ploited children

—  provides information and advice on effective state legislation to assure the 
safety and protection of children

—  provides prevention and education programs for parents, schools, action 
groups, agencies, communities, volunteer organizations, law enforcement, 
and local, state, and federal institutions

—  distributes comprehensive instruction packages to aid communities in pro­
tecting children

—  organizes networks of information among school systems, school boards, 
parent-teacher organizations, and community organizations about proven 
techniques for implementing educational programs

—  conducts an outreach program to a len  families, communities, the criminal 
justice system, and concerned organizations about the nature and extent of 
child victimization and exploitation

—  ensures coordination among parents, missing children groups, and the me­
dia to distribute photos and descrimions of missing children

—  coordinates the exchange of information regarding child exploitation

. . .  I s  a t  t h e  C e n t e r  o f  t h e  P r o b l e m

The Center is a primary resource for assistance and expertise in all these areas:

Improving the 
Education Criminal Justice System

I n f o r m a t i o n  P l e a s e

The National Center for Missing and Exploited Children offers a national clearing­
house tha t collects, compiles, exchanges, and disseminates information. Anyone who 
is seeking information or who wishes to contribute information about the problem 
should write to the following address:

The National Center for Missing and Exploited Children 
1835 K Street. N.W.
Suite 700
Washington, D.C. 20006
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SU B J E C T :

TO:

FROM:

S e c t i o n s  13 a n d  17 o f  C S H B  88 (HESS) 
(3 / 2 7 / 8 5  draft)

R e p r e s e n t a t i v e  M a x  G r u e n b e r g  
C o - C h a i r m a n ,  H o u s e  H e a l t h ,
E d u c a t i o n  and S o c i a l  S e r v i c e s  C o m m i t t e e

E d w a r d  H. H e i n  
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  a s k e d  two q u e s t i o n s  a b o u t  C S H B  88 ( H E S S ) . 
a d d r e s s  t h e m  in the o r d e r  asked.

1. Is s e c t i o n  13 u n c o n s t i t u t i o n a l  in t h a t  it a l l o w s  s e i z u r e  
o f  p r o p e r t y  w i t h o u t  a s e a r c h  w a r r a n t ? ~

S e c t i o n  13 r e q u i r e s  p h o t o  p r o c e s s o r s  w h o  co m e  across 
p o r n o g r a p h i c  p i c t u r e s  o f  c h i l d r e n  to r e p o r t  that fact to the 
p o l i c e  a n d  to p r o v i d e  p o l i c e  w i t h  c o p i e s  o f  the p i c t u r e s  a n d  
a n y  i n f o r m a t i o n  t h e y  h a v e  a b o u t  the o r i g i n  c f  the p i c t u r e s .

A r t i c l e  I, s e c t i o n  14 o f  the A l a s k a  C o n s t i t u t i o n  p r o h i b i t s  
u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s  of  p r o p e r t y  b y  l a w  e n­
fo r c e m e n t  agents. T h i s  p r o t e c t i o n  e x t e n d s  o n l y  to s i t­
u a t i o n s  i n  w h i c h  the p r o p e r t y  o w n e r  h a s  a n  actual, s u b j e c­
tiv e  e x p e c t a t i o n  o f  p r i v a c y  a n d  o n e  t h a t  s o c i e t y  is p r e p a r e d  
to r e c o g n i z e  as r e a s o n a b l e ,  ~ ‘
797 “

p r o v i d i n g  in the s t a t u t e s  that 
p h o t o  p r o c e s s o r s  m u s t  r e p o r t  a n d  t u r n o v e r  to p o l i c e  e v i d e n c e  
o f  c h i l d  p o r n o g r a p h y ,  the p u b l i c  is p u t  o n  n o t i c e  t h a t  th e y  
c a n n o t  e x p e c t  s u c h  p h o t o s  to r e m a i n  p r i v a t e .  In a d d i t i o n ,  
s e c t i o n  13 e x p r e s s e s  s o c i e t y ' s  v i e w  t h a t  s u c h  an  e x p e c t a t i o n  
is u n r e a s o n a b l e .
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Thus, the s e a r c h  
n o t  u n r e a s o n a b l e  

a n d  does n o t  v i o l a t e  the s e a r c h  a n d  s e i z u r e  p r o v i s i o n s  of 
the c o n s t i t u t i o n .

I n o t e  t h a t  t h e  s e c o n d  s e n t e n c e  of  s e c t i o n  13 is s o m e w h a t  
a m b i g u o u s  a n d  m a y  p r e s e n t  s o m e  p r o b l e m s  o f  i n t e r p r e t a t i o n .  
T h e  s e n t e n c e  r e q u i r e s  p r o c e s s o r s  to p r o v i d e  p o l i c e  w i t h  
" c o p i e s "  o f  the p o r n o g r a p h y .  It is n o t  c l e a r  w h e t h e r  this 
m e a n s  the p r o c e s s o r  m u s t  m a k e  d u p l i c a t e s  p r i n t s  for the 
p o l i c e  or w h e t h e r  the p r o c e s s o r  is to s e n d  n e g a t i v e s  a n d  
p r i n t s  to p o l i c e  a n d  r e f u s e  to r e t u r n  a n y  of it to the 
custo m e r .  It m a y  a v o i d  l egal a n d  p r a c t i c a l  p r o b l e m s  to 
r e p h r a s e  this s e n t e n c e  to r e q u i r e  t h e  p r o c e s s o r  to a l l o w  the 
p o l i c e  a c c e s s  to the p h o t o s  a n d  let the p o l i c e  de c i d e  
w h e t h e r  t h e y  c o n s t i t u t e  e v i d e n c e  o f  a c r i m e  a n d  w h e t h e r  t h e y  
s h o u l d  be  seized. T h e  p o l i c e  p r e s u m a b l y  are b e t t e r  t r a i n e d  
t h a n  p r o c e s s o r s  to m a k e  this i n i t i a l  l e g a l  d e t e r m i n a t i o n .

2. D o e s  s e c t i o n  17 c h a n g e  R u l e s  o f  E v i d e n c e  504 and 505?
(It states "a c h i l d ' s  harm", n o t  n e c e s s a r i l y  a c h i l d  in the 
f a m i l y  of a h u s b a n d / w i f e ) . Do w e  n e e d  a t i tle c h a n g e ?

S e c t i o n  17 a m e n d s  AS 47. 17.060 b y  c h a n g i n g  the p h r a s e  
" j u d i c i a l  p r o c e e d i n g "  to " c i v i l  or c r i m i n a l  p r o c e e d i n g " .
The A l a s k a  C o u r t  o f  A p p e a l s  in S tate v. R. H. a n d  M i t c h e l l 
W e t h e r h o r n , 683 P . 2d 269 (1984), h e l d  th a t  the p h r a s e  
" j u d i c i a l  p r o c e e d i n g "  in that s t a t u t e  r e f e r s  o n l y  to c h i l d  
p r o t e c t i o n  p r o c e e d i n g s  u n d e r  A S  4 7 . 1 0 . 0 1 0 .  T h e r e f o r e ,  the 
a m e n d m e n t  i n  s e c t i o n  17 e x t e n d s  the a p p l i c a b i l i t y  of 
A S  4 7 . 1 7 . 0 6 0  to a d d i t i o n a l  p r o c e e d i n g s ,  s u c h  as c r i m i n a l  
p r o s e c u t i o n s  o f  s e x u a l  a b u s e r s  that a r i s e  f r o m  r e p o r t s  
s u b m i t t e d  u n d e r  the c h i l d  a b u s e  r e p o r t i n g  statutes.
E x t e n d i n g  the a p p l i c a b i l i t y  of
A S  4 7 . 1 7 . 0 6 0  w o u l d  c h a n g e  E v i d e n c e  R u l e s  504 a n d  505 o n l y  if 
it c h a n g e d  the a p p l i c a b i l i t y  of  the p h y s i c i a n -  p a t i e n t  
p r i v i l e g e  or the h u s b a n d - w i f e  p r i v i l e g e s  as t h e y  are cur- 
r e n t l v  n r o v i d p d  for in t h o s e  c o u r t  rules. I c o n c l u d e  th a t

The of  E v i d e n c e  R u l e  504 is
c h a n g e a  b y  s e c t i o n  17 b e c a u s e  it w o u l d  m a k e  the p r i v i l e g e
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a b u s e  v i c t i m "  T h e  a m e n d m e n t  o f  s e c t i o n  17 has no  e f f e c t  on 
the p h y s i c i a n - p a t i e n t  p r i v i l e g e  in c r i m i n a l  p r o c e e d i n g s ,  
s i n c e  t h e  p r i v i l e g e  is a l r e a d y  e x c l u d e d  in all c r i m i n a l  
p r o c e e d i n g s  b y  s u b s e c t i o n  (d)(7) of E v i d e n c e  R u l e  504.

E v i d e n c e  R u l e  505 c o n t a i n s  two^huLsb^a^lwi^e .|lt^^leget.s.0 b o t h  
of w h i c h  are c h a n g e d  b y  the amendtnbnc of^sec'tion 17." vT h e  
a m e n d m e n t  w o u l d  f u r t h e r  r e s t r i c t  the a p p l i c a b i l i t y  of b o t h  
the s p o u s a l  i m m u n i t y  a n d  the c o n f i d e n t i a l  m a r i t a l  c o m m u n i c a­
tions  p r i v i l e g e  b y  e x p a n d i n g  the c o v e r a g e  of AS  4 7 . 1 7 . 0 6 0  to 
c r i m i n a l  a n d  c i v i l  p r o c e e d i n g s  o t h e r  t h a n  c h i l d  p r o t e c t i o n  
p r o c e e d i n g s  u n d e r
AS 4 7 . 1 0 . 0 1 0 .  B o t h  h u s b a n d - w i f e  p r i v i l e g e s  m a y  n o t  be 
i n v o k e d  in c e r t a i n  c i v i l  a n d  c r i m i n a l  p r o c e e d i n g s  s p e c i f i e d  
in s u b s e c t i o n  (a)(2) a n d  (b)(2) of  E v i d e n c e  R u l e  505. But 
s e c t i o n  17 w o u l d  m a k e  the p r i v i l e g e s  i n a p p l i c a b l e  in c i v i l  
a n d  c r i m i n a l  cases n o t  s p e c i f i e d  in the e x c e p t i o n s  to the 
rule. T h e r e f o r e ,  the a m e n d m e n t  c h a n g e s  the e v i d e n c e  rule.

If y o u  h a v e  a n y  q u e s t i o n s  or c o m m ents, feel free to c o n t a c t  
m e  at y o u r  c o n v e n i e n c e .

E H H : o j b 
J 1 3 / 0 3 9
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M E M O R A N D U M

TO: M e m b e r s ,  S e n a t e  C o m m i t t e e  on H e a l t h ,  E d u c a t i o n  and S o c i a l
S e r v i c e s

FROM: C o m m i t t e e  S t a f f

RE: C o m m i t t e e  M e e t i n g ,  F e b r u a r y  12, 1985

DATE: F e b r u a r y  8, 1985

O n  T u e s d a y ,  F e b r u a r y  12 a t  1:30 p m  in t h e  B e l t z  Room, the 
S e n a t e  C o m m i t t e e  on Heal t h ,  E d u c a t i o n  a n d  S o c i a l  S e r v i c e s  w i l l  ta k e  
t e s t i m o n y  o n  a p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  for SB 21 (copy 
a t t a c h e d ) . T h e  c o m m i t t e e  s u b s t i t u t e  c o n t a i n s  the l a n g u a g e  of HB 
88, t h e  G o v e r n o r ' s  c h i l d  a b u s e  l e g i s l a t i o n ,  w i t h  the a d d i t i o n  of a 
n e w  S e c t i o n  26 d e a l i n g  w i t h  b a c k g r o u n d  c h e c k s  o n  e m p l o y e e s  w h o  w o r k  
w i t h  y o u n g  c h i l d r e n .

■>*3 -1 7 • V7
In br i e f ,  p r o p o s e d  CS^SB' 21 (HESS) m a k e s  n u m e r o u s  c h a n g e s  to 

e x i s t i n g  c i v i l  a n d  c r i m i n a l  laws in an e f f o r t  to e n h a n c e  the 
s t a t e ' s  a b i l i t y  to p r o t e c t  c h i l d r e n  w h o  h a v e  b e e n  t h e  v i c t i m s  of 
c h i l d  a b u s e  or n e g l e c t .  A  d e t a i l e d  s e c t i o n a l  a n a l y s i s  p r o v i d e d  b y  
t he O f f i c e  of the G o v e r n o r  is a t t a c h e d .

S e c t i o n 1 a n d
S e c t i o n 3
S e c t i o n 4

S e c t i o n 5
S e c t i o n 6

S e c t i o n 7 - 9

S e c t i o n 10 a n d
S e c t i o n 12
S e c t i o n 13
S e c t i o n 14
S e c t i o n 15

e n d a n g e r i n g  t h e  w e l f a r e  o f  a m i n o r  
c h i l d  p o r n o g r a p h y
s t a t u t e  o f  l i m i t a t i o n s  for sex c r i m e s  
a g a i n s t  c h i l d r e n  
h e a r s a y  e v i d e n c e
a d m i t t a n c e  of a v i c t i m s ' s  p r e v i o u s  s e x u a l  
c o n d u c t
c o n v i c t i o n  r e c o r d s  for p e r s o n s  w o r k i n g
w i t h  c h i l d r e n
c u r f e w s  for m i n o r s
p r e d i s p o s i t i o n  r e p o r t
e m e r g e n c y  c u s t o d y  in n e g l e c t  c a s e s
t i m e  f r a m e  for e m e r g e n c y  c u s t o d y  p e t i t i o n s
d e f i n i t i o n  of s e x u a l  a b u s e



S e c t i o n  16 
S e c t i o n  17 - 21 
S e c t i o n  22 
S e c t i o n  23 
S e c t i o n  24

S e c t i o n  25

S e c t i o n  26 
S e c t i o n  27 
S e c t i o n  28 a n d  29 
S e c t i o n  30

m e n t a l  i n j u r y  
r e p o r t i n g  r e q u i r e m e n t s  
p r o t e c t i v e  i n j u n c t i o n s  
m e n t a l  i n j u r y
d e f i n i t i o n  of " p r a c t i t i o n e r s  of the 
h e a l i n g  arts"
d e f i n i t i o n s  - c h i l d  c a r e  p r o v i d e r ,  h u m a n
s e r v i c e s  p r o v i d e r ,  m e n t a l  i n j u r y ,
o r g a n i z a t i o n
b a c k g r o u n d  c h e c k s
l i c e n s e  v i o l a t i o n s
a p p l i c a b l e  c o u r t  r u l e s
e f f e c t i v e  d a t e
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TO: S E N A T O R  J A N  F A I K S

F ROM: E L I Z A B E T H  J. H I C K E R S O N

S U B J E C T :  C H I L D  A N D  F A M I L Y  P R O T E C T I O N  L E G I S L A T I V E  P A C K E T

DATE: M A R C H  25, 1985

In the last mo n t h ,  at y o u r  r e q u e s t ,  I h a v e  b e e n  i n v o l v e d  in the 
m e e t i n g s  h e l d  b y  the S e n a t e  a n d  H o u s e  H E S S  and J u d i c i a r y  
C o m m i t t e e s  r e g a r d i n g  the o v e r a l l  n e e d s  in A l a s k a  c o n c e r n i n g  c h i l d  
a n d  f a m i l y  p r o t e c t i o n .  T h e  C o m m i t t e e  r e v i e w e d  all 
r e c o m m e n d a t i o n s  p r e s e n t e d  b y  J o h n  W a l s h  a n d  p e n d i n g  l e g i s l a t i o n .  
S a n d r a  S c h u b e r t  d i d  an e x c e l l e n t  j o b  in  p r o v i d i n g  a c o m p a r i s o n  
b e t w e e n  w h a t  Mr. W a l s h  s u g g e s t e d  a n d  the e x i s t i n g  c o n d i t i o n s  in 
A l a s k a .  A n u m b e r  o f  b i l l s  h a v e  b e e n  r e c o m m e n d e d  for the 
l e g i s l a t u r e ' s  c o n s i d e r a t i o n .  D u r i n g  the c o m m i t t e e ' s  r e v i e w  of 
t h e s e  v a r i o u s  b i l l s ,  n u m e r o u s  c o n c e r n s  w e r e  raised. M a n y  of 
t h e s e  c o n c e r n s  a r e  n o t  r e f l e c t e d  i n  t h e  v a r i o u s  bi l l s .  B e c a u s e  
o f  this, I w o u l d  li k e  to t a k e  t h i s  o p p o r t u n i t y  to i n f o r m  y o u  on 
t h e  s p e c i f i c  c o n c e r n s  r a i sed.

SB 3 / H B  67, H e a r s a y  E v i d e n c e

In the d i s c u s s i o n s  r e g a r d i n g  h e a r s a y  e v i d e n c e  a n d  its a d m i s s i o n  
a t  the g r a n d  jury, s e v e r a l  c o n c e r n s  w e r e  rais e d .  T h e s e  I w i l l  
s u m m a r i z e  as follows.

1. W h e t h e r  o r  n o t  t h e r e  is a n e e d  to  e x p a n d  o u r  p r e s e n t  
h e a r s a y  e x c e p t i o n s  to p r o v i d e  for t h i s  p a r t i c u l a r  ty p e  
o f  e v i d e n c e  to b e  p r e s e n t e d  t o  t h e  g r a n d  j u r y  w a s  
q u e s t i o n e d .  It is felt, b y  some, t h a t  u n d e r  o u r  
p r e s e n t  r u l e s  o f  e v i d e n c e ,  t h i s  type of h e a r s a y  is 
a l r e a d y  a d m i s s i b l e .

2. If a h e a r s a y  e x e m p t i o n  is a d o p t e d ,  m a n y  f e e l  t h a t  this 
s h o u ld.l)e l i m i t e d  to a d m i s s i o n s  o r  s t a t e m e n t s  o f  the

p r e s e n t l y  d r a f t e d ,  S B  3 p r o v i d e s  
f or the s t a t ^ n t o f  a n y  child, n o t  n e c e s s a r i l y  the 
v i c t i m  of a s e x u a l  a s s a u l t .  D a n a  Fabe, the P u b l i c
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D e f e n d e r ,  is v e r y  c o n c e r n e d  t h a t  this e x c e p t i o n  be 
n a r r o w l y  d r a w n  a n d  o n l y  a p p l y  to the c h i l d  v i c t i m .

SB 8, S c h o o l  c u r r i c u l u m

T h i s  b i l l  r e f l e c t s  t h e  n e e d  b y  the l o cal s c h o o l  d i s t r i c t s  to 
a d o p t  a p e r s o n a l  sa 
di

an i n i t i a l  s t e p  i n  the p r e v e n t i o n  of 
c h i l d  ab u s e .  T h i s  is p a r t i c u l a r l y  t r u e  in the e v e n t  t h a t  
f a m i l i e s  are n o t  t e a c h i n g  p e r s o n a l  s a f e t y  to  child r e n .  S i n c e  
m o s t  c h i l d  a b u s e  o c c u r s  in the h o m e  it is d o u b t f u l  t h a t  t h o s e  
p a r e n t s  a n d  r e l a t i v e s  t e a c h  c h i l d r e n  t h a t  th i s  is i m p r o p e r  
b e h a v i o r .  T h i s  b i l l  o r  s i m i l a r  l e g i s l a t i o n  is d e f i n i t e l y  needed. 
In A l a s k a ,  some s c h o o l  d i s t r i c t s  p r e s e n t l y  p r o v i d e  t h i s  ty p e  c f  
p r o g r a m ,  h o w e v e r ,  it is u s u a l l y  p r o v i d e d  o n  an i n t e r m i t t e n t  b a s i s  
a n d  is n o t  a p a r t  o f  the o n g o i n g  c u r r i c u l u m .

SB 2 1 / H B  308, B a c k g r o u n d  C h e c k s

T h e s e  b i l l s  p r o v i d e  t h a t  i n t e r e s t e d  p e r s o n s  m a y  r e q u e s t  a list 
r e f l e c t i n g  a l l  c o n v i c t i o n s  of an i n d i v i d u a l  for c r i m e s  t h a t  m i g h t  
c a u s e  a r i s k  of h a r m  t o  c h i l d r e n ,  if the i n d i v i d u a l  h o l d s  or 
a p p l i e s  for a p o s i t i o n  in w h i c h  the i n d i v i d u a l  h a s  o r  w o u l d  h a v e  
a s u p e r v i s o r y  or d i s c i p l i n a r y  p o w e r  o v e r  a ainor. C r i m e s  that 
m i g h t  p o s e  a r i s k  of  h a r m  to c h i l d r e n  a r e  d e f i n e d  a n d  are

t h a t  t h e  e x i s t e n c e  o f  a n  o u t s t a n d i n g  w a r r a n t  w i l l  be  a v a i l a b l e  
for r e l e a s e .  C o n c e r n s  w e r e  r a i s e d  t h a t  t h i s  type of a b a c k g r o u n d  
c h e c k  o n  an i n d i v i d u a l  d o e s  n o t  t a k e  i n t o  c o n s i d e r a t i o n  t h a t  
p e r s o n  w h o  h a s  b e e n  c o n v i c t e d  h a s  s e r v e d  h i s  or h e r  t i m e  a n d  
s h o u l d  n o t  face r e p r i m a n d  f r o m  s o c i e t y .  A l s o

In a d d i t i o n  to t h e s e  c o n c e r n s ,  p e o p l e  h a v e  s t a t e d  t h a t  b a c k g r o u n d  
c h e c k s  s h o u l d  n o t  be  o p t i o n a l  b u t  s h o u l d  b e  m a n d a t o r y .  W h e n  I 
a t t e n d e d  the A n c h o r a g e  C r i m e  C o m m i s s i o n ,  t h e  i s s u e  w a s  r a i s e d  
t h a t  p e r s o n s  th a t  c o n t r a c t  w i t h  the A n c h o r a g e  S c h o o l  D i s t r i c t  are 
n o t  c o v e r e d  u n d e r

SB 27, C o m m u n i t y  T r a i n i n g

T h i s  b i l l  p r o v i d e s  f u n d s  for the t r a i n i n g  of  l o cal p e r s o n s  w h o  
are i n v o l v e d  in the p r e v e n t i o n ,  i n t e r v e n t i o n ,  i n v e s t i g a t i o n  and 
c o u n s e l i n g  o f  c h i l d  v i c t i m s  of  s e x u a l  a s s a u l t .  T h e  p e r s o n s
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r e v i e w i n g  t h i s  b i 11 c o n s i s t e n t l y  f e l t  t h a t  this w a s  a h i g h  
p r i o r i t y .

SB 28, R e p o r t i n g  I n c i d e n t s  o f  A b u s e

T h i s  b i l l  h a s  p a s s e d  the S e n a t e .  It r e q u i r e s  the t r a i n i n g  of 
s t a t e  e m p l o y e e s  w h o  a r e  r e q u i r e d  to r e p o r t  t h e  i n s t a n c e s  o f  c h i l d  
a b u s e  as w e l l  as e m p l o y e e s  o f  s c h o o l  d i s t r i c t s .  T h i s  b i l l  al s o  
r e c e i v e d  h i g h  p r i o r i t y  b y  t h e  c o m m i t t e e .  C o n c e r n  h a s  b e e n  v o i c e d  
t h a t  c h i l d r e n  s h o u l d  b e  a b l e  to p e t i t i o n  the c o u r t  b y  t h e m s e l v e s ,  
a n d  n o t  l i m i t e d  t h r o u g h  a p a r e n t ,  g u a r d i a n  or  c u s t o d i a n .  I 
s u p p o r t  the l i m i t i n g  p r o v i s i o n .

SB 8 8 / H B  19, M i s s i n g  a n d  R u n a w a y  C h i l d r e n

P r e s e n t l y  l a w  e n f o r c e m e n t  a g e n c i e s  m a y  d e t a i n  r u n a w a y s .  T h e s e  
t w o  b i l l s  d o  p r o v i d e  t h a t  the a g e n c i e s  s h a l l  t r a n s m i t  a r u n a w a y  
r e p o r t  i n t o  the A l a s k a  P u b l i c  S a f e t y  N e t w o r k  and the N a t i o n a l  
C r i m e  I n f o r m a t i o n  C e n t e r  C o m p u t e r  S y s t e m .  In r e g a r d  t o  the issue 
of r u n a w a y s ,  it s h o u l d  be n o t e d  t h a t  t h e r e  is an i n a d e q u a t e  
n u m b e r  o f  f o s t e r  h o m e s  a n d  g r o u p  h o m e s  for t h e s e  c h i l d r e n .  W h i l e  
e v e r y o n e  r e a l i z e s  t h a t  w e  h a v e  a p r o b l e m  w i t h  r u n a w a y s ,  m o s t  
p e o p l e  in t h e  f i e l d  b e l i e v e  t h a t  c h i l d r e n  a r e  r u n n i n g  a w a y  for 
r e a s o n s .  M a n y  of  t h e  r u n a w a y s  h a v e  b e e n  a b u s e d  at h o m e  a n d  th u s

S C R  3 / H C R  2, S c h o o l  T e a c h e r  B a c k g r o u n d  C h e c k s

T h e s e  b i l l s  u r g e  l o c a l  s c h o o l  d i s t r i c t s  t o  i m p l e m e n t  b a c k g r o u n d  
c h e c k s  o r  a l l  s c h o o l  d i s t r i c t  e m p l o y e e s  w h o  c o m e  i n t o  c o n t a c t  
w i t h  c h i l d r e n .  T h e  i s s u e  h a s  b e e n  r a i s e d  t h a t  s c h o o l  d i s t r i c t s  
s h o u l d  b e  r e q u i r e d  to p r o v i d e  b a c k g r o u n d  c h e c k s  for a l l  p e r s o n s  
e m p l o y e d  and p e r s o n s  u n d e r  c o n t r a c t .

S C R  5, M i s s i n g  C h i l d r e n  o n  M i l k  C a r t o n s

T h i s  r e s o l u t i o n  h a s  a l r e a d y  b e e n  r e a d  b y  the Governor.

SB 2 4 3 / H B  88, T h e  O m n i b u s  B i l l

T h e s e  b i l l s  m a k e  s e v e r a l  c h a n g e s  to c i v i l  a n d  c r i m i n a l  laws.
M o s t  of the ti m e  w a s  s p e n t  b y  t h e  c o m m i t t e e  o n  t h e s e  b i l l s ,  and 
t h e r e f o r e ,  I w o u l d  li k e  to p r o v i d e  y o u  w i t h  a list o f  c o n c e r n s  
a s s o c i a t e d  w i t h  e a c h  se c t i o n .

Sec. 1 a n d  Sec. 2 e x p a n d  the c u r r e n t  l a w  r e g a r d i n g
e n d a n g e r i n g  the w e l f a r e  o f  a min o r .  T w o  d e g r e e s  for
e n d a n g e r i n g  the w e l f a r e  o f  a m i n o r  are c reated. P r e s e n t l y
we h a v e  o n l y  o n e  law r e g a r d i n g  e n d a n g e r i n g  t h e  w e l f a r e  of a
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mi n o r .  T h e s e  s e c t i o n s  w e r e  i n t r o d u c e d  b y  t h e  G o v e r n o r  in a 
r e s p o n s e  to c h i l d  c a r e  w o r k e r s  w h o  e n d a n g e r  c h i l d r e n .  U n d e r  
e x i s t i n g  law a c h i l d  c a r e  w o r k e r  w h o  p h y s i c a l l y  or  s e x u a l l y  
a b u s e s  a c h i l d  m a y  be  p r o s e c u t e d .  H o w e v e r ,  it w a s  f e l t  by  
the D e p a r t m e n t  of  Law, C r i m i n a l  D i v i s i o n ,  t h a t  an  a d d i t i o n a l  
la w  n e e d e d  to b e  e n a c t e d  to c o v e r  o t h e r  forms of

Sec. 3 a n d  4 p r o v i d e s  a n e w  d e f i n i t i o n  for the d i s t r i b u t i o n  
of  c h i l d  p o r n o g r a p h y .  K e v i n  B r u c e  and I d e v e l o p e d  th i s  
d e f i n i t i o n  b a s e d  on  a r e c e n t  S u p r e m e  C o u r t  d e c i s i o n .  The 
e x p a n d e d  d e f i n i t i o n  of d i s t r i b u t i o n  p r o v i d e s  th a t  p e o p l e  c a n  
b e  p r o s e c u t e d  for the u i s t r i b u t i o n  o f  c h i l d  p o r n o g r a p h y  if 
t h e y  d e l i v e r ,  sell, rent, lease, lend, give, c i r c u l a t e ,  
e x h i b i t ,  p r e s e n t  o r  b u y  o r  e x c h a n g e  t h e s e  t y p e s  o f  items, 
w h e t h e r  or  n o t  it w a s  d o n e  for m o n e t a r y  o r  o t h e r  
c o n s i d e r a t i o n .  I fe e l  s t r o n g l y  th a t  th i s  p r o v i s i o n  is 
c o n s t i t u t i o n a l  a n d  l e a v e s  n o  l e g a l  l o o p h o l e s .

Sec. 5 e x t e n d s  t h e  s t a t u t e  o f  l i m i t a t i o n  for p r o s e c u t i o n  of 
s e x u a l  o f f e n s e s  a g a i n s t  m i n o r s .  N o  o n e  o b j e c t e d  to this 
p r o v i s i o n .

Sec. 6 s p e c i f i c a l l y  p r o v i d e s  t h a t  e v i d e n c e  o f  p a s t  s e x u a l  
c o n d u c t  o f  c h i l d  v i c t i m s  of  s e x u a l  a s s a u l t  w i l l  n o t  be 
a d m i s s i b l e  p r i o r  t o  an  in c a m e r a  h e a r i n g .  T h e  j u d g e  w o u l d  
w e i g h  the p r o b a t i v e  v a l u e  o f  the e v i d e n c e  a g a i n s t  the 
p r o b a b i l i t y  th a t  u n d u e  p r e j u d i c e ,  c o n f u s i o n  o f  t h e  i s s u e s  o r  
i n v a s i o n  o f  p r i v a c y  o f  t h e  v i c t i m  w i l l  result. P r e s e n t l y  
o u r  lav; p r o v i d e s  t h i s  for v i c t i m s  o f  s e x u a l  as s a u l t .  W h i l e  
n o  e v i d e n c e  w a s  p r e s e n t e d  t h a t  c h i l d  v i c t i m s  are b e i n g  
t r e a t e d  d i f f e r e n t l y  t h e n  a d u l t  v i c t i m s ,  the D e p a r t m e n t  of 
Law, C r i m i n a l  D i v i s i o n ,  f e l t  t h a t  the l e g i s l a t u r e  s h o u l d  
e x p r e s s  its i n t e n t  t h a t  c h i l d r e n  
p r o t e c t i o n s  o f  this

Sec. 7 p r o v i d e s  for a r e d u c t i o n  in t i m e  for a p r e d i s p o s i t i o n  
r e p o r t  i n v o l v i n g  a d e l i n q u e n t  m i n o r  to b e  m a d e  a v a i l a b l e  to 
the child, the c h i l d ' s  p a r e n t s ,  a t t o r n e y s  r e p r e s e n t i n g  the 
p a r t i e s ,  a n d  the g u a r d i a n  a d  litem. P r e s e n t l y  this m u s t  b e  
m a d e  a v a i l a b l e  n o t  le s s  t h a n  t e n  da y s  b e f o r e  the d i s p o s i t i o n  
h e a r i n g .  G r e a t  d i s c u s s i o n  w a s  i n v o l v e d  o n  this sec t i o n .
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O r i g i n a l l y  HB 88 r e d u c e d  the ti m e  to two days, and 
t h e r e f o r e ,  six d a y s  r e f l e c t s  a c o m p r o m i s e  t h a t  w i l l  be 
a c c e p t a b l e  to most. T h e  r e a s o n  this time p e r i o d  s h o u l d  not 
be r e d u c e d  to two d a y s  is t h e  i m p o r t a n c e  t h a t  is placetAon a 
p r e d i s p o s i t i o n  report. B e c a u s e  of this, s u f f i c i e n t  time 
s h o u l d  be  a v a i l a b l e  to r e v i e w  the r e p o r t  a n d  i n v e s t i g a t e  
a l t e r n a t i v e s  th a t  m a y  not ha v e  b e e n  r e c o m m e n d e d .

Sec. 8 p r o v i d e s  m o r e  d i s c r e t i o n  for t a k i n g  e m e r g e n c y  c u s t o d y  
of a m i n o r  by  the D e p a r t m e n t  of H e a l t h  a n d  S o c i a l  S e r v i c e s .  
T h e  e x p a n d e d  a u t h o r i t y  is s u b t l e  u n d e r  t h e s e  c h a n g e s .  
N u m e r o u s  p e o p l e  i n c l u d i n g  the P u b l i c  D e f e n d e r ,  g u a r d i a n s  ad 
litem, a n d  p a r e n t s  h a v e  s t a t e d  t h a t  the D e p a r t m e n t  has w i d e  
d i s c r e t i o n  to ta k e  
I b e l i e v e  t h a t  the

w h e r e  c h i l d r e n  
h a v e  b e e n  t a k e n  b y  the D e p a r t m e n t  a n d  l e n g t h y  a n d  c o s t l y  
t i m e  has b e e n  s p e n t  in r e t r i e v i n g  the c h i l d r e n .  T h i s  p o s e s  
on e  of  t h e  m a i n  p r o b l e m s  w i t h  c h i l d  p r o t e c t i o n .  W e  s h o u l d  
p r o v i d e  a d e q u a t e  laws and p r o p e r l y  t r a i n e d  p e o p l e  in o r d e r  
to b e  a b l e  to i n t e r v e n e  in d a n g e r o u s  s i t u a t i o n s .  H o w e v e r ,  
g i v e n  the n a t u r e  o f  t h e s e  s i t u a t i o n s ,  z e a l o t s  and 
i n c o m p e t e n t s  c a n  c a u s e  t r e m e n d o u s  h a r d s h i p s  for f a m i l i e s  
w h e r e  a b u s e  d o e s  n o t  exist. In a d d i t i o n ,  t h e r e  is s t i l l  a 
p r o b l e m  w i t h  an i n a d e q u a t e  n u m b e r  o f  f o s t e r  h o m e s  to  care 
for the c h i l d r e n  t a k e n  in t o  custody.

Sec. 9 is v e r y  c o n t r o v e r s i a l .  T h i s  a l l o w s  the D e p a r t m e n t  
a d d i t i o n a l  ti m e  to n o t i f y  the c o u r t  a f t e r  the c h i l d  has b e e n  
t a k e n  i n t o  t h e i r  cus t o d y .  P r e s e n t l y  the c o u r t  m u s t  be 
n o t i f i e d  w i t h i n  12 h o u r s  t h r o u g h  a p e t i t i o n  f i l e d  a l l e g i n g  
t h a t  a c h i l d  is in n e e d  o f  aid. A  h e a r i n g  m u s t  be  h e l d  48 
h o u r s  a f t e r  t h e  p e t i t i o n  is filed. T h e  p r o p o s e d  c y ^ u g e -  
p r o v i d e s  t h a t  the c o u r t  w i l l  be  n o t i f i e d  w i t h i n  ||4 ^ u r ^  
a f t e r  c u s t o d y  .. a s s u m e d  a n d  t h e n  m u s t  h o l d  a h e a r i n g

_jf'JBfeMwfehaut . T h e r e f o r e ,  we  are e x t e n d i n g  the
lat probai idealise''hearing m u s t  be held'. T h i s  c a n  be 

v e r y  d a n g e r o u s ,  p t i c u l a r l y  in c a s e s  w h e r e  c h i l d r e n  w e r e  
t a k e n  w i t h o u t  p r o b a b l e  cause.

A n o t h e r  i s s u e  f o c u s e s  o n  n o t i c e  to p a r e n t s .  J u d g e  V i c t o r  
C a r l s o n  s t a t e d  in a m e m o  to C a r l a  F o r s y t h e  of the C o u r t  
Sy s t e m ,  t h a t  a l e t t e r  i n d i c a t i n g  l e g i s l a t i v e  i n t e n t  s h o u l d  
b e  a t t a c h e d  to any r e v i s i o n  c o n c e r n i n g  t h i s  statute. In 
pa rt, his l e t t e r  s t a t e d  the fol l o w i n g :

A  n o t e  e x p r e s s i n g  the l e g i s l a t i v e  i n t e n t  t h a t  e v e r y  
e f f o r t  b e  m a d e  to n o t i f y  the c u s t o d i a n  w h e n  a c h i l d  has 
b e e n  t a k e n  i n t o  c u s t o d y  i n c l u d i n g  the l e a v i n g  o f  a no t e
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at the p l a c e  w h e r e  c u s t o d y  w a s  taken, i n f o r m i n g  a 
n e i g h b o r  o r  r e l a t i v e  a n d  a n y t h i n g  e l s e  t h a t  w i l l  h e l p  
to i n f o r m  the c u s t o d i a n  s h o u l d  b e  a p p e n d e d .  I b e l i e v e  
the c o u r t  s h o u l d  be  i n f o r m e d  e a c h  t i m e  a c h i l d  h a s  b e e n  
t a k e n  i n t o  c u s t o d y  w i t h o u t  a c o u r t  o r d e r  a n d  a s w o r n  
s t a t e m e n t  of p r o b a b l e  c a u s e  s h o u l d  m a d e  to the court. 
R e q u i r i n g  a r e p o r t  to the c o u r t  w i t h  a s t a t e m e n t  of  
p r o b a b l e  c a u s e  w i l l  t e n d  to p o l i c e  the d i s c r e t i o n  of  
the s o c i a l  w o r k e r s .  T h e  o n l y  o t h e r  p o l i c i n g  t e c h n i q u e  
is the c i v i l  s u i t  for d a m a g e s  w h i c h  is g e n e r a l l y  
i n e f f e c t i v e .

be  i m p o s e d  for f a i l u r e  to n o t i f y  the p a r e n t s  or c u s t o d i a n s  
w i t h i n  the time spe c i f i e d .

Sec. 10 e x p a n d s  the d e f i n i t i o n  of  s e x u a l  abuse. T h i s  
d e f i n i t i o n  has b e e n  c r i t i c i z e d  b y  m a ny. T h e  a r g u m e n t s  c a n  
b e  s u m m a r i z e d  in o n e  q u e s t i o n :  w h a t  is the d e f i n i t i o n  of
" n o r m a l  c a r e t a k e r  i n t e r a c t i o n s " ?  It is f e a r e d  t h a t  a c t i o n s  
o f  p a r e n t s  w h o  h a v e  a h e a l t h y  r e l a t i o n s h i p  w i t h  t h e i r  
c h i l d r e n  w h i c h  i n c l u d e s  n o r m a l  t o u c h i n g ,  c a r e s s i n g  a n d  
g e n e r a l  l o v i n g  w i l l  fall w i t h i n  the d e f i n i t i o n  o f  s e x u a l  
abuse.

Sec. 11 c h a n g e s  the p r e s e n t  p u r p o s e  s t a t e m e n t  r e g a r d i n g  
p r o t e c t i v e  s e r v i c e s  for c h i l d r e n .  P r e s e n t l y ,  t h e  D e p a r t m e n t  
is to p r o v i d e  p r o t e c t i v e  s e r v i c e s ,  a n d  do  so in an e f f o r t  to 
p r e v e n t  fut u r e  h a r m  to t h e  child, to s a f e g u a r d  a n d  e n h a n c e  
t h e  g e n e r a l  w e l l  b e i n g  of the c h i l d r e n  in t h i s  state, a n d  to 
p r e s e r v e  fam i l y  life w h e n e v e r  p o s s i b l e .  T h e  c h a n g e  
a d v o c a t e d  h e r e  is t h a t  t h e  D e p a r t m e n t  w i l l  act t o  p r e s e r v e  
f a m i l y  li f e  w h e n e v e r  p r e s e r v i n g  it is in the b e s t  i n t e r e s t  
of the c h i l d r e n .  T h i s  c h a n g e  w a s  in r e s p o n s e  to the 
s u g g e s t i o n  t h a t  the D e p a r t m e n t  o f t e n  p u t s  c h i l d r e n  b a c k  i n t o  
h a r m f u l  e n v i r o n m e n t s  w h i c h  is c o n t r a r y  to the b e s t  i n t e r e s t  
of the child. T h e  D e p a r t m e n t  has s t a t e d  t h a t  t h i s  is d o n e  
b e c a u s e  the i n t e n t  o f  the l e g i s l a t i o n  g o v e r n i n g  t h e i r  a c t i o n  
h a s  b e e n  to p r e s e r v e  the f a m i l y  unit. I s u p p o r t  this c h a n g e  
s i n c e  a l l  p r o t e c t i v e  s e r v i c e  s h o u l d  b e  d o n e  in t h e  b e s t  
i n t e r e s t  of  the child.

Sec. 12 m o d i f i e s  o u r  r e p o r t i n g  s t a t u t e  o n  c h i l d  a b u s e  a n d  
n e g l e c t  cases. The 
ex p a n d e d .

s u g g e s t e d  t h a t  g u a r d i a n s  and 
to r e p o r t  t h e s e  i n s t a n c e s ,  

h o w e v e r ,  SB 243 d o e s  n o t  r e f l e c t  that.

h i s  s e c t i o n   b e  f o l l o w e d  in
r e p o r t i n g  i n s t a n c e s  o f  c h i l d  a b u s e  a n d  n e g l e c t .  P r e s e n t l y
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a l l  r e p o r t s  are to b e  m a d e  to the n e a r e s t  o f f i c e  of the 
D e p a r t m e n t ,  if t h a t  is not a v a i l a b l e ,  t h e n  p e o p l e  a r e  to 
c o n t a c t  the n e a r e s t  o f f i c e  of law e n f o r c e m e n t .  In re a l i t y ,  
c a s e s  of  a b u s e  o r  n e g l e c t  can b e  r e p o r t e d  to e i t h e r ,  a n d  in 
m a n y  s i t u a t i o n s  t h e  f irst a g e n c y  n o t i f i e d  is law 
e n f o r c e m e n t .  SB 243, c h a n g e s  t h i s  p r o c e d u r e ,  a n d  in m y  
o p i n i o n  m a k e s  it m o r e  d i f f i c u l t  for p e o p l e  to report. I 
b a s e  t h i s  on  the fact that the b i l l  s p e c i f i e s  t h a t  p e r s o n s  
r e q u i r e d  to r e p o r t  t h e s e  i n s t a n c e s  s h o u l d  r e p o r t  i n s t a n c e s  
of h a r m  b e l i e v e d  to b e  c a u s e d  b y  a p e r s o n  r e s p o n s i b l e  for 
the c h i l d ' s  w e l f a r e  t o  the D e p a r t m e n t .  H o w e v e r ,  if a p e r s o n  
b e l i e v e s  t h a t  the h a r m  has b e e n  c a u s e d  b y  a p e r s o n  not 
r e s p o n s i b l e  for t h e  c h i l d ' s  w e l f a r e ,  o r  is u n a b l e  to 
d e t e r m i n e  w h o  c a u s e d  the h a r m  to t h e  ch i l d ,  the l o c a l  law 
e n f o r c e m e n t  a g e n c y  is to b e  n o t i f i e d .  I feel t h a t  this 
c h a n g e  c r e a t e s  an a d d i t i o n a l  b u r d e n  for p e r s o n s  r e q u i r e d  to 
r e p o r t  i n s t a n c e s  of  c h i l d  a b u s e  a n d  n e g l e c t  a n d  a l s o  i m p o s e s  
a b u r d e n  on t h o s e  p e r s o n s  to d e t e r m i n e  w h o  c a u s e d  the 
injury. T h i s  can p a r t i c u l a r l y  be  b a d  p u b l i c  p o l i c y  w h e n  w e  
are r e q u i r i n g  i n d i v i d u a l s  w h o  are n o t  t r a i n e d  in c o u n s e l i n g  
to m a k e  the i n i t i a l  i n q u i r y  w i t h  t h e  child. A c c o r d i n g  to 
D o n  E d w a r d s ,  at the D i v i s i o n  of  H u m a n  S e r v i c e s  o f  the A G ' s  
Office, he p r e f e r s  the e x i s t i n g  law w h i c h  r e q u i r e s  t h a t  all 
r e p o r t s  to b e  m a d e  to the D e p a r t m e n t  of H e a l t h  a n d  S o c i a l  
S e r v i c e s .

Sec. 13 r e q u i r e s  t h a t  p e r s o n s  who, in the c o u r s e  of 
p r o c e s s i n g  o r  p r o d u c i n g  p r i n t e d  m a t t e r ,  b e  r e q u i r e d  to 
r e p o r t  m a t e r i a l s  w h i c h  d e p i c t  a m i n o r  e n g a g e d  in a c t i v i t y  
t h a t  is d e f i n e d  as p o r n o g r a p h y .  I t h i n k  t h a t  t h i s  is a v e r y  
n e e d e d  p r o v i s i o n  in o r d e r  t o  st o p  the p r o c e s s i n g  of c h i l d  
p o r n o g r a p h y .

Sec. 14 d e s c r i b e s  the p r o c e d u r e  t h a t  m u s t  b e  f o l l o w e d  b y  the 
D e p a r t m e n t  of  H e a l t h  a n d  S o c i a l  S e r v i c e s  o n c e  a r e p o r t  of 
h a r m  is r e c e i v e d .

Sec. 15 c l a r i f i e s  t h a t  i n v e s t i g a t i o n  r e p o r t s  m a y  b e  u s e d  by  
a p p r o p r i a t e  g o v e r n m e n t a l  a g e n c i e s  i n s i d e  a n d  o u t s i d e  the 
state.

Sec. 16 c l a r i f i e s  t h a t  c i v i l  or  c r i m i n a l  i m m u n i t y  w i l l  be 
g i v e n  a p e r s o n  w h o ,  in g o o d  faith, m a k e s  a r e p o r t  of  c h i l d  
a b u s e  o r  n e glect.

Sec. 17 p r o v i d e s  t h a t  the p h y s i c i a n / p a t i e n t  a n d  the 
h u s b a n d / w i f e  p r i v i l e g e s  are n o t  g r o u n d s  for e x c l u d i n g  
e v i d e n c e  of a c h i l d ' s  h a r m  in a c i v i l  or  c r i m i n a l  p r e c e d i n g .

Sec. 18 a l l o w s  t h e  D e p a r t m e n t  o r  a p r a c t i t i o n e r  o f  the 
h e a l i n g  arts, w i t h o u t  the p e r m i s s i o n  o f  the p a r e n t ,  to take 
p h o t o g r a p h s  o r  p e r f o r m  r a d i o l o g i c a l  e x a m i n a t i o n s  o f  a c h i l d



CJiild Pro te c t i o n  Packet
. M a r c h  25, 1985
Page 8

b e l i e v e d  to h a v e  s u f f e r e d  p h y s i c a l  h a r m  as a r e s u l t  of  a b u s e  
or  n e g l e c t  b y  a p e r s o n  r e s p o n s i b l e  for the c h i l d ' s  w e l f a r e .

Sec. 19 d e l e t e s  t h e  w o r d i n g  "who w i l l f u l l y  f a ils to r e p o r t "  
f r o m  the s t a t u t e .  W i l l f u l l y  h a s  b e e n  d e t e r m i n e d  to b e  
a r c h a i c  l a n g u a g e  a n d  thus, is r e m o v e d  f r o m  t h i s  s ection. 
T h e r e f o r e ,  t h e  p e n a l t y  reads, "a p e r s o n  w h o  k n o w i n g l y  fails 
o r  r e f u s e s  to r e p o r t  is g u i l t y  of a C l a s s  B m i s d e m e a n o r  in 
c a s e s  of  s u s p e c t e d  c a s e s  of  c h i l d  a b u s e  o r  n e g l e c t . "

Sec. 19 g i v e s  the A t t o r n e y  G e n e r a l  the r i g h t  to s e e k  a 
p r o t e c t i v e  i n j u n c t i o n .  T h e  i n j u n c t i o n  m a y  l i m i t  a p e r s o n  
f r o m  c o n t a c t  w i t h  a c h i l d  not r e l a t e d  to the p e r s o n ,  if the 
p e r s o n  h a s  s e x u a l l y  a b u s e d  a child; h a s  p h y s i c a l l y  a b u s e d  a 
child; h a s  failed, w i t h o u t  la w f u l  e x c use, to p r o v i d e  
n e c e s s a r y  food, c l o t h i n g ,  care, s h elter, s u p e r v i s i o n  or 
m e d i c a l  a t t e n t i o n  for a c h i l d  e n t r u s t e d  to the ca r e  o f  the 
p e r s o n ;  or  o t h e r w i s e  c o n s t i t u t e  s u b s t a n t i a l  d a n g e r  to the
m e n t a l ,  e m o t i o n a l  or p h y s i c a l  w e l f a r e  of a child. The
i n t e n t  o f  t h i s  s e c t i o n  is to b r i n g  i n j u n c t i o n s  a g a i n s t  c h i l d  
c a r e  p r o v i d e r s .  S o m e  c r i t i c i s m  w a s  r a i s e d  t h a t  th i s  is 
s u b j e c t  to a b u s e  b y  t h e  system.

Sec. 21 r e d e f i n e s  a b u s e  a n d  is n e c e s s a r y  a c c o r d i n g  to the
D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .

Sec. 22 e x p a n d s  t h e  p e r s o n s  th a t  are i n c l u d e d  u n d e r  the 
d e f i n i t i o n  o f  p r a c t i t i o n e r  of the h e a l i n g  arts, a n d  d i d  not 
r e c e i v e  a n y  c r i t i c i s m .

Sec. 23 e x p a n d s  t h e  d e f i n i t i o n  of  s e x u a l  e x p l o i t a t i o n ,  and 
d i d  n o t  r e c e i v e  a n y  c r i t i c i s m .

Sec. 24 p r o v i d e s  a d d i t i o n a l  d e f i n i t i o n s  for c h i l d  care 
p r o v i d e r ,  h u m a n  s e r v i c e s  p r o v i d e r ,  o r g a n i z a t i o n  a n d  p e r s o n  
r e s p o n s i b l e  f o r  t h e  c h i l d ' s  w e l f a r e .  T h e s e  d e f i n i t i o n s  are 
i m p o r t a n t  b e c a u s e  t h e y  e x p a n d  the n u m b e r s  of i n d i v i d u a l s  
t h a t  are r e q u i r e d  b y  l a w  to r e p o r t  s u s p e c t e d  c a s e s  o f  c h i l d  
a b u s e  a n d  n e g l e c t . I h ave h e a r d  some c r i t i c i s m  t h a t  t h e s e  
d e f i n i t i o n s

Sec. 25 p r o v i d e s  t h a t  a p e r s o n  w h o  v i o l a t e s  a p r o v i s i o n  of 
t h i s  c h a p t e r  o r  r e g u l a t i o n  a d o p t e d  u n d e r  t h i s  c h a p t e r  is 
g u i l t y  o f  a C l a s s  B m i s d e m e a n o r .  T h e  c i v i l  f i n e  is removed.

Sec. 26 p r o v i d e s  t h a t  the D e p a r t m e n t  m a y  d e v i s e  a s y s t e m  of 
c i t a t i o n s  for e n f o r c e m e n t  o f  this c h a p t e r .  It is the 
f e e l i n g  t h a t  c i v i l  p e n a l t i e s  are m o r e  o f  a d e t e r r e n t  for 
v i o l a t i o n s  o f  t h e  c h a p t e r  and, t h e r efc
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I w i l l  be available to discuss these bills and any other 
legislation c oncerning child protection.
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6 5  Q- </3 ///'/33SB 21 (TIES S) REC S S B  21 (''HESS) R E L A T I N G  T O  T H E  P R O T E C T I O N  O F  C H I L D R E N

M Y  I N I T I A L  R E A D I N G  IS T H A T  T H E  B I L L  W I L L  R E Q U I R E  M O D I F I C A T I O N .  

E V E R Y O N E  I ' V E  T A L K E D  T O  H A S  S O M E  R E C O M M E N D A T I O N  F O R  C H A N G E .  

S I M I L A R  T O  O U R  T I T L E  38 R E W R I T E  L A S T  Y E A R ,  T H E  B I L L  C O N T A I N S  

30 S E C T I O N S  A N D  A D D R E S S E S  A L M O S T  T H A T  M A N Y  D I F F E R E N T  I S S U E S .

IN G E N E R A L , IT E N H A N C E S  T H E  S T A T E ' S  A B I L I T Y  T O  P R O T E C T  C H I L D R E N  

B Y  S T R E N G T H E N I N G  L A W S  R E L A T I N G  T O  P R O S E C U T I O N .  N O T  E V E R Y O N E  

W H O  W O U L D  L I K E  T O  T E S T I F Y  O N  T H E  B I L L  IS H E R E  T O D A Y .  C O M M E N T S  

F R O M  T H E  A L A S K A  C O U R T  S Y S T E M  A N D  T H E  P U B L I C  D E F E N D E R ' S  A G E N C Y  

A R E  I N  T H E  C O M M I T T E E  P A C K E T S .  S E V E R A L  I N D I V I D U A L S  H A V E  A S K E D  

F O R  A T E L E C O N F E R E N C E D  H E A R I N G  A T  A  L A T E R  D A T E .  W E  S E N T  C O P I E S  

O F  T H E  B I L L  T O  A  V A R I E T Y  O F  O R G A N I Z A T I O N S  A N D  I N D I V I D U A L S  L A S T  

W E E K ,  A N D  A R E  S T I L L  A W A I T I N G  F E E D B A C K  F R O M  T H E M .

F I S C A L  N O T E S  H A V E  B E E N  R E C E I V E D  F R O M  T H E  F O L L O W I N G :

( A L L  A R E  T O  H A N D L E  I N C R E A S E D  N U M B E R S  O F  C A S E S )

P U B L I C  D E F E N D E R  4 3 7 . 2  (6 P O S I T I O N S )

C O U R T  S Y S T E M  1 2 3 . 9  (3 J U D G E S )

H E A L T H  A N D  S O C I A L  S E R V I C E S  0 . 0

L A W L I C  S A F E T Y  0 . 0  (B U T  O P E R A T I N G  B U D G E T  $

R E M E M B E R  T H I S  B I L L  IS I D E N T I C A L  T O  T H E  G O V E R N O R ' S  H B  88, W I T H

S O M E  R E V I S E D  L A N G U A G E  O N  M A N D A T O R Y  B A C K G R O U N D  C H E C K S  R O L L E D  IN

( S E C T I O N  26) P E R  S E N A T O R  F E R G U S O N .  A N  A D D I T I O N A L  A M E N D M E N T

T H A T  C L A R I F I E S  T H E  B A C K G R O U N D  C H E C K  S E C T I O N  IS IN T H E  P A C K E T S .



MEMORANDUM State of Alaska
T0. Gayle H o r e t s k i

A s s i stant A t t o r n e y  General
DATE:

FILE NO:

A ugust 6, 1984

TELEPHONE NO:

FROM: SUBJECT:
A U G  0 8 1904

Julie W e m e r - S i m o n  S(l\i \
A s s i stant  D i s tri ct A t t o r n e y

At the District  Attorne y's Conference w e  briefly 
discussed a p r o b l e m  I had w i t h  the criminal non- s u p p o r t  
statute, AS 11.51.120.

In May, 1984, I prosec u t e d  M a m i e  Alexander a day 
care hom e operator, for criminal non-support; I lost. The 
jurors r e p o r t e d  to m e  that they could not find the 
non-p a r e n t  M a m i e  A l e x a n d e r  "legally charged" w i t h  the 
support of a c hild in her care under the statute as it 
e x i s t s .

The criminal n on -support statute seems to be as 
we discussed, spec ifically tailored to.parents, who n e g l e c t  
children not to non -pa r e n t s  who care for other peoples 
children.

In State v. A l e x a n d e r , the only r eason w e  w e r e  
able to charge under the criminal n o n - s u p p o r t  statute was 
because the defendant h a d  a 1.license to operate a facility in 
her home. Our e xpec tation was that the license w o u l d  
constitute legal responsibility. Under the existing 
regulations at H e a l t h  & Social Services that is a flawed 
assumption.

At trial I requested the.foll owing instruction:

If y o u  find that the child was in the home of
the defendant and that the defendant is a (sic)
licensed day care home, then the defendant
is legally charged w i t h  the child's support.

Judge F u l d  w o u l d  n o t  give me that in struction because it was 
not: s u p p orted b y  the law. Since w e  have no criminal neglect 
statute, babysitters w h o  fail to jprovide necessities for the 
children in fheir care commit no crime. Under T:hh~TLaw~tTiey 
are nbt'TegalTy' cha rged for that w h i c h  occurs in their home.

Mrs. A l e x a n d e r  operated  a day care home at h e r  
residence. On Thursday, N o v ember 3, 1983 Mrs. Collins 
dropped off h e r  two children for a four day stay w i t h  Mrs. 
Alexander. It was the mother's e x pec tation that Mrs. 
A l e x a n d e r  who ran the day care home w o u l d  be caring for the

02001A<Rev. 10/79)
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children w i t h  some a ssis tance from Alexander's teenage 
daughters. (-Then Mrs. Collins arrived at the Alexander 
home/c e n t e r  on Sunday, N o v e m b e r  6th she found her children 
in the care of Mrs. A l exander's teenagers, Mrs. A l e x ande r 
was not at home. The two year old's h a n d  was swollen and 
appeared to be severely burnt. Mrs. Collins took h e r  child 
to the n e ar est hospital. Doctors diagnosed the child's hand 
to have b e e n  i n t e n t i o n a l ly immersed by another in scalding 
wa t e r  w i t h i n  the preceding~41TTi6ufs'. Hospital staff also 
noted that red nail p olish was painted over her child's 
burnt fingernails.

Mrs. A l e x a n d e r  w h e n  questioned by the police told 
them that the child's h a n d  was not burnt and could not have 
b e e n  burnt in h e r  home. She stated that the child's h a n d  
h a d  b e e n  caught in a door.

A t  trial the m e d i c a l  testimony refuted Alexander's 
claim and the issue b e c a m e  was M r s .‘Alexand er "legally 
charged" w i t h  w h a t  h a p p e n e d  to the child in her home. Mrs. 
A l e x ander claimed that although she h a d  taken the child into 
her h o m e  she was not legally responsible for that, child 
b e cause she w a s  n ot o p e r ating a_day care home a t  the time"? 
the child .was allegedly injured. F u rther she" stated "that it 
was h er teenage daughter who was responsible for the child 
over the weekend.

A f t e r  two days of deliberation the jury determined 
that Mrs. A l e x a n d e r  was not legally charged w i t h  the support 
of the child under the s t a t u t e . •

Several jurors u pset  w i t h  w h a t  they felt was a 
m o r a l  injustice, contacte d me. One of them said it b e s t  and 
I quote:

Fo l l owing the strict letter of the law [as it 
was d e fined  to us] our jury issued a "not 
guilty" decision for the charge of criminal 
non-support. As jurors, we w e r e  most disturbed 
by our decision since w e  w e r e  convinced a 
small childs h a n d  h a d  indeed b e e n  burnt. W e  
could not, however, affect a guilty charge due 
to the technical int erpretation  of the law.

W h e n  in agreement is made  to w a t c h  a child 
after business hours [i.e. to babysit] wi th



someone other than the family r e g i s t e r e d  as 
the license d owner of the families home/ d a y  
care center the laws govern ing such centers 
do not extend p r o t e c t i o n  to that child.
This condition exists despite the fact that 
a child m a y  stay at the same home licensed 
as a family /home day care center, and 
despite the fact that the licensed day care 
owner m a y  b e  involved w i t h  a m a j o r  part of 
the care of that child. This was the 
inevitable outcome of our decision.

For example, the child w h o s e  h a n d  was b u r n t  
was lega lly left under the care of the 
teenage daughter of the licensed owner of 
the family/home day care center. Since it 
could n o t  be p ro ved that the m o t h e r  and the 
licensed owner of the center h a d  legal 
charge of the child in question, the laws 
govern ing criminal non-support, as they apply 
to family/home  day care centers, could not b e  
enforced. Th e sad irony of this case w a s  that 
the ove rw h e l m i n g  evidence was submitted to 
show that the young childs h a n d  was indeed 
b urned duri ng h e r  w e e k e n d  stay at the A l e x a n d e r  
home.

He a l t h  & Social Services regulatio ns 7 AAC 50.125 
(see enclosed) e n t i t l e d  " F a mily Day Care" do not address the 
issue of legal r e s p o n s i b i l i t y  for c h i ldre n left in the care 
of day care operators. No w h e r e  in the r egulations is it 
stated that the r egulations  apply "after hours". It sh ould 
be n o t e d  that day care hours are not set by the state, 
rather the indi vidual day care oper ator determines his own 
hours. A  day care ope rator p r o v i d i n g  care can easily assert 
that he was not in operation. The r e gula tions m a k e  no 
provision r e q u i r i n g  the day care o p e rator to be r e s p o n s i b l e  
for "babysitting" b y  others that takes place in his 
facility/home.

To: Gayle Horetski
August 6, 1984
Page Three

I've e n c l o s e d  (1) a letter f r o m  juror Charles 
Turner w h i c h  articulates his frustr a t i o n  w i t h  the existing 
law, (2) jury questions from t~ial (3) a copy of the 
existing law, (4) a copy of the law w h i c h  p r e c e d e d  the 
existing criminal n o n - s u p p o r t  law, (>) a packet of the 
existing H e a l t h  & Social Services regulations, (6) n e g l e c t



statutes from four other jurisdictions, (7) m y  letter to 
H ealth & Social Services w h i c h  evaluates the existing H e a l t h  
& Social Services regulations, (8) x e r o x  photo of child's 
hand.

I w o u l d  like to see a criminal n e glect statute 
enacted. Let m e  k n o w  w h a t  I can do to be of assistance.

J W S :sa

To: Gayle Horet ski
August 6, 1984
Page Four



July 19, 1984

State of A laska 

Department of Law 
Anchorage, Alaska

To whom it m a y  concern:

During the w e e k  of May 28, 1984 I was summoned and subsequently 

served as a juror in a very interesting but disturbing case—
State of A laska v. Marie Alexander.

Following the s t r i c t . letter of the law (as it was defined to us) 

our jury issued a "not guilty" decision for the charge of criminal 

non-support, as jurors, we were most disturbed by our decision 

since we w e r e  convinced a small child's hand had indeed been burned. 

We could not, however, effect a guilty charge due to the technical it 

interpretation of the law.

When an agreement is made to watch a child after business hours 

(i.e., to babysit) with someone other than the family member re­

gistered as the licensed owner of a family/home day care center, 

the laws governing such centers do not extend protection to that 

child. This condition exists despite the fact that a child may 

stay at the same home licensed as a family/home day care center, 

and despite the fact that the licensed day care owner may be in­

volved with a major part of the care of that child. This was the 

inevitable outcome of our decision.

For example, the child whose hand was burned, was legally left 

under the care of the teenage daughter of the licensed owner of 
the family/home day care center. Since it could not be proved 

that the m other and licensed owner of the center had legal charge 

of the child in question, the laws governing criminal non-support, 

as they apply to family/home day care centers, could not be enforced.

The sad irony of this case was that overwhelming-evidence was 

submitted to sho w  that the young child's hand was indeed burned 

during her w e e k e n d  stay at the Alexander home. In fact, the defense 

did not argue that the child's hand was burned. Th e y  simply stated 
they didn't k n o w  how it was burned.

Despite who had legal' chfge however, it was not unreasonable for the 

mother of the small child to assume that the same regulations govern­

ing family/home day care centers would apply afterhours and during 

weekends since it was, in fact, the same individuals w ho normally

d i s t r i c t  a t t o r n e y #1 L e t t e r  from Juror



cared for her children during business hours and it was the same 

home or center. It also was not unreasonable for the mother to 

assume that Mrs. Alexander was the responsible adult present to 

make decisions regarding medical ca're and treatment since it 

was Mrs. Alexander who accepted the care of her children (albeit 

on behalf of her teenage daughter), and it was Mrs. Alexander who 

provided consent for the use of her home. The laws however, do not 

reflect these assumptions.

In light of a decision that, in my opinion, was legally correct 

but morally wrong, I strongly recommend review of the regulations 

and laws governing family/home day care centers.

Such a travesty of justice should not occur again.

Sincerely,

Charles A. Turner 

Juror

« {

(DISTRICT A T T O R N E Y
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§ 11.51.100 A l a s k a  S t a t u t e s

Chapter 50; Syndicalism.
[Repealed, § 21, eh. 166. SLA 197S. For Law on terroristic 

threatening, see AS 11.56.S10.]

Chapter 51. Offenses Against the Family.
Section Section
100. Endangering the welfare of a minor 130. Contributing to the delinquency / ' '■ 
120. Crin inal nonsunnort minor

. ■ M & : *

120. Crin inal nonsupport 
125. F a ihve to perm it visitation with a 

minor

minor
140. Unlawful m ark ing

- ''M-

SK-fS

C olla tera l re ferences. —  10 Am. Ju r. 
2d, Bigamy, S 1 et seq.; 42 Am. Jur. 2d, 
Infants, §§ 16. 17, 55, 65-74; 47 Am. Jur. 
2d, Juvenile Courts, Etc., §§ 63-70; 59 Am. 
Jur. 2d, Parent and Child, §§ 45, 50-87.

10 C.J.S., Bigamy, § 1 et seq.; 43CJ5 
Infants. §5 10. 24, 98; 67 C.J.S P .Z j '?* 
and Child, §5 41, 165-178. '

Sec. 11.51.100. Endangering the welfare of a minor, (a) A per* 
son commits the crime of endangering the welfare of a minor if, being.: 
a parent, guardian, or other person legally charged with the care of a'" 
child under 10 years of age, the person intentionally deserts the child " 
in any place under circumstances creating a substantial risk'of physt*: 
cal injury to the child.

(b) Endangering the welfare of a minor is a class C felony. (§ 5 cS 
166 SLA 1978)

}£
VA

IT

C olla tera l references. —  Liability of 
parent for injury to unemancipated child

caused by parent’s negligence — modrm 
cases. 6 ALR4th 1066.

Sec. 11.51.120. Criminal nonsupport, (a) A person commits the 
crime of criminal nonsupport if, being a person legally charged with the 
support of a child under 18 years of age, the person fails without lawful :u 
excuse to provide support for the child.

(b) As used in this section "support” includes necessary food, carc, 
clothing, shelter, medical attention, and education. There is no failure 
to provide medical attention to a child if the child is provided treatment 
solely by spiritual means through prayer in accordance with the tenets 
and practices of a recognized church or religious denomination by ar. 
accredited practitioner of the church or denomination.

(c) Criminal nonsupport is a class A misdemeanor. (§ 5 cn 166 SLA 
1978)

#3 Existing law

d i s t r i c t  a t t o
&
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JUVENILE COURTS
Key X um ber D iges ts : 

In fan ts  C=16.

13 .04 .170

N O TES O F  D EC IS IO N S
r  • d ism issa l o f de linquency  p ro ­

ceeding u n d e r Ju v en ile  C o u r t Act, 
costs w ere  im p rop e rly  a llow ed 
aga in s t county, be ing  u n au th o r­

ized by th a t  a c t  P ie rce  C oun ty  v 
M agnu son  (1912) 70 W n 639, 127 P  
302, A nn C as 1914B SS9.

13.04.170 Contributing to delinquency— Penalty— Bond. 
In all cases where any child is dependent or delinquent under^the" 
terms of this title, the parent or parejjlSrJegaLguanlian, jar per­
son having custody of such child^or a n v  other person7'«}ho, by 
any act or omission, encouragesT'ccruses-er contributes to the 
dependency or delinquency of such child shall be guilty of a mis­
demeanor, and upon conviction thereof, be punished by fine not 
exceeding one thousand dollars, or imprisonment in the county 
jail for not more than one year, or by both such fine and impris­
onment, and the juvenile court shall have jurisdiction of all such 
misdemeanors. The court may suspend sentence for a violation 
of the provisions of this section and impose conditions as to con­
duct in the premises of any person so convicted, and make such 
suspension depend upon the fulfillment jy  such person of the con­
ditions, and, in case of the breach of the conditions, or any there­
of, the court may impose sentence as though there had been no 
suspension. The court may also, as a condition of such suspen­
sion, require a bead in such sum as it may designate, to be ap­
proved by the court, to secure the performance by such persons 
of the conditions imposed by the court on such suspension. The 
bond shall, by its terms, be made payable to the state, and any 
moneys received for a breach thereof shall be paid into the county 
treaa.iry.

l e g i s l a t i v e  h i s t o r y

1. E nac ted  L aw s 1913 ch 160 5 17 p  531.
2. Am ended by L aw s 1953 ch 116 § 1 p 229, (1) s u b s t i tu t in g  " is ” fo r 

"sha ll b e" a f te r  f ir s t "ch ild "; (2) su b s ti tu t in g  " ti t le "  fo r  “a c t"  a f te r  
" te rm s o f ’; (3) s u b s ti tu t in g  " th e "  fo r  " su c h "  b e fo re  "cond ition s" 
th ro ughou t th e  section ; (4) su b s ti tu t in g  “c o u r t"  fo r  “ju d g e  re q u ir in g  
sam e" b e fo re  " to  se cu re  p e rfo rm an ce " ; and  (5) om ittin g  “o f W ash in g ­
ton" a f te r  "S ta te "  in  th e  la s t sen tence.

See RRS 5 1987-17.

:>S5

#6 O t h e r  approaches
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WELFARE AND INSTITUTIONS CODE -  C«. t>r

N o'es ol Decisions
Evidence 2

1. lit general 
W licre parent is no t deprived of custody in favor of 

nonpaient, correct standard o f p roo f for both jurisdiction 
and dispositional purposes is p roo f by preponderance of 
evidence. M atte r of N icole B. (1979) 155 Cal.Rptr. 916, 
93 C.A.3d 874.

In civil dependency proceeding in which children are 
not removed from parental custody, p roper standard of

proof is bv a  p reponderance of evidence. In  re 
phcr D. (1973) 147 C al.Rplr. 390, 82 CA .3d 603.

S tandard of proof necessary to  support factual allega­
tions of dependency under § 300 is proof by preponder­
ance of evidence, legally adm issible in trial o f civil cases. 
In re Lisa D. (1978) 146 Cal.Rptr. 178, 81 C.A.3d 192.
2. Evidence

In child dependency hearing, statem ent of m other’s 
boyfriend that he was "h igh” when he burned baby was 
adm issible as adoptive adm ission where m o ther was 
present when statement was m ade and  m ade no  effort to 
refute it. In  re Amos L. (1981) 177 Cal.Rplr. 783, 124 
C.A.3d 1031.

§ 355.1. Injuries or detriment to minor; need of proper and effective parental care; findings; 
prima facie evidence

Where the court finds, based upon competent professional evidence, that an injury, injuries, or 
detrimental condition sustained by a minor, of such a nature as would ordinarily not be sustained 
except as the result of the unreasonable or neglectful acts or omissions of either parent, the guardian, 
or other person who has the care or custody of the minor, such evidence shall be prima facie evidence 
of the minor's need of proper and effective parental care, and such proof shall be sufficient to support 
a finding that the minor is described by subdivision (a) of Section 300.
(Formerly § 701.1, added by Stats. 1976, c. 89, p. 146, § 1. Amended by Stats.1977, c. 579, p. 1922, 
§ 197. Renumbered § 355.1 and amended by Stats.1977, c. 910, p. 2783, § 8; Stats.l97S, c. 380, p. 
1211, § 158.)

1977 Legislation.
Subordination o l amendment by Stats.1977, c. 579, to 

other legislation enacted during the 1977 portion  of the 
1977-78 Regular Session and taking effect on  o r before 
Jan. J ,  1978, see note under Bus. &  Prof.C. § 1202.

Subordination of renumbering and amendm ent of this 
section by Stats.1977, c. 910 to o th e r legislation affecting 
this section in the 1977 portion ol the 1977-7S regular 
session and taking effect on  o r before Jan. 1, 1978, sec 
note under § 202.
Law Review Commentaries

Dependency proceedings: S tandard of proof. (1977) 
14 San Diego L.Rcv. 1155.

L ibrary  References 
Infants e=»I7l to  181. 
C.J.S. Infants §§ 58 to  61.

N otes of Decisions

1, In  general 
Evidence that parent possessed cocaine and m arijuana 

at th e ir residence was insufficient to  justify removal of 
m ino r children from home. In re  W. O. (1979) 152 
C al.Rptr. 130, 88 C.A.3d 906.

§ 355.2. Injuries or detriment to minor; unfit home by reason of rieglectj findings; prima facie 
evidence

Where the court finds, based upon competent professional evidence, that an injury, injuries, or 
detrimental condition sustained by a minor, of such a nature as would ordinarily not be sustained 
except as the result of the.unreasonabl e n e g le c t f u l  acts or omissions of either parent, the guardian, 
or other person whtrfiaTthe car'c"or custody of the minor, such evidence shall be prima facie evidence 
that-the-mrnOTThome is an untit place tor him by reason of the neglect of either of his parents, his 
guardian, or other person who has the care or custody of said minor, and such proof shall be sufficient 
to support a finding that the minor is described by subdivision (d) of Section 300.
(Formerly § 701.2, added by Stats.1976, c. S9, p. 146, § 2. Amended by Stats.1977, c. 579, p. 1922, 
§ 198. Renumbered § 355.2 and amended by Stats.1977, c. 910, p. 278-1, § 9; Stats.1978, c. 380, p. 
1211, § 159.)

1977 Legislation.
Subordination of am endm ent by Stats.1977, c. 579, to 

o ther legislation enacted during the 1977 portion  o l the 
1977-78 Regular Session and taking effect on  o r before 
Jan. 1, 1978, see notes under Bus. & Prol.C. § 1202.

Subordination o f renum bering and amendment o f this 
section by Stats.1977, c. 910 to o th e r legislation affecting

Asterisks * * * indicate deletions by am endment

th is section in the 1977 portion  of the 1977-78 regular 
session and taking effect on o r  before Jan. 1, 1978, see 
note under § 202.
Law Review Commentaries 

Independent representation for the abused and neglect­
ed child: T he  guardian ad litem. Brian G. F raser 
(1976-77) IJ C.VV.LR. 16.

73 C a l.C cdo—4 
1984 P .P .



947.15 CRIMINAL C O D E
CRI

947 .15  Contributing to the delinquency of children; neglect; 
neglect contributing to death

(1) The following persons are guilty of a Class A misdemeanor, 
and if death is a consequence are guilty of a Class D felony:

(a) Any person 18 or older who intentionally encourages or con­
tributes to the delinquency of any child as defined in s. 48.02 (3m) or 
the neglect of any child. This subsection includes intentionally en­
couraging or contributing tv an act by a child under the age of 12 
which would be a delinquent act if committed by a child 12 years of 
age or older; or

(b) Any parent, guardian or legal custodian who by neglect, or 
disregard of the morals, health or welfare of his or her child contrib­
utes to the delinquency of that child. This subsection includes ne­
glect or disregard on the part of the parents which results in the 
commission or probable commission by a child under the age of 12 of 
an act which would be a delinquent act if committed by a child 12 
years of age or older.

(2) An act or failure to act contributes to the delinquency or ne­
glect of a child, although the child̂  does, n o t actually become neglected 

_or_delinquent, j f  the natural and probable consequences of that act or 
..failure to act would be to cause the child to become delinquent or r.e-
glected.

Historical Mote
So u r c e :

L.1955, C. 575, $ 7. 
St.1955, § 48.45(a). 
L.1957, c. 38, §8 2, 3.

I,.-|!)G1, c. 485.
L.1977, c. 173, § 163, eff. June 1, 1978. 
I/.1979, c. 135, § 3, eff. March 13, 19.80.

Cross References
Abandonment o t young child, see § 940.28.
Abduction, see § 940.32.
Abuse of children, see § 940.201.
Alcohol beverages, sales to m inors or presence of minors in places of sale, see 

125.07.
' Enticing a child fo r Immoral purposes, see § 044.12.
Exhibition of explicit sexual m aterial a t outdoor theater, see § 134.46.
Exposing minors to harm ful materials, see § 944.25.
Felony classifications, see § 930.50.
Reports, abused o r neglected children, see 5 48.981.
Sale, loan o r g ift of pistol to minor, see § 941.22.
Sexual exploitation of children, see § 940.203.

Abrogation of parentnl-lmmunlty rule. 
1964 Wl8.Ii.ltev. 714.

Law Review Commentaries
I’re tria l release— ball procedures. Mi­

chael I), Guolee. 32 Guvel No. 4, p. 23
Defense of alleged iniademcnnnnts. (s I,ri"5 1972).

Jam es J . Murphy. 27 Gavel 11 (1966).
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BILL SHEFFIELD, GOVERNOR

OEPAIITM EXT OF LAW
CRIMINAL D IVISION/THIRD JUDICIAL DISTRICT  

OFFICE OF THE DISTRICT ATTORNEY

A u g u s t  2, 1984

REPLY TO
1031 WEST Jin A VENUE. SUITE 520 
ANCHORAGE. ALASKA 99501 PHONE: (907) 277-0622

□ DRAWER 1130 KENAI. ALASKA S9611 
PHONE (907) 233-3131

□ 326 CENTER A VE. 2ND FLOOR KODIAK. ALASKA 99615 PHONE. (907) A66-574A
□ PO BOX 1070 

PALMER. AlASKA 99645■ PHONE. (907) 745-5027
□ PO BOX 671 

VALDEZ. ALASKA 99686 PHONE (907) 835- 2462

Frank Dailey- 
Fr o nt ier Building 
3601 "C" Street 
Po u c h  6333
Anchorage, A laska 99502-0333 

Dear Mr. Dailey:

On M a y  25, 1984 the trial of State v. Mamie 
Al e x a n d e r  began. Alexander, a family day care provider, 
was charged under the existing criminal n on-su pport statute 
for failing to render n e c e s s a r y  m e d i c a l .assistance to a 
child in her care. AS 11.51.120.

The facts elicited at trial w e r e  as follows:
M.C., 2 years old, was left by her m o t h e r  Mrs. Collins at 
the A l e x ander day care home f r o m  Thursday, N o v e m b e r  3 
through Sunday November  6, 1983. Mrs. Collins, 
r e lin quished her two children to the custody of Mrs. 
A l e x a n d e r  at the day care fa cility on Thur sday November 3 
during its hours of operation. The e xpectation  of Mrs. 
Collins was that Mrs. A l e x a n d e r  and Alexander 's 16 year old 
daughter w o u l d  care for the two children over the weekend. 
On Sunday w h e n  Mrs. Collins r e t urned to the day care home 
Mrs. A l e x ande r was not present. M.C. and her sister wer e 
in the care of Mrs. A l ex ander's two teenage daughters.
The 2 year old's h a n d  was inflamed and swollen. (See 
attached nho.to). Mrs. Coilins rushed h e r  child to the 
n e a rest hospital. E x a m i n a t i o n  at the h o s pita l revealed 
that the child's h a n d  had b e e n  intentio nally immersed by 
another in hot liquid during the p r e c eding 43 hours. The 
child r e m a ined at the hos pi t a l  b u r n  unit for 11 days.

At trial the state h a d  to prove: _ ■ . _i_

( 1 )
( 2)

(3)

(4)

DJSXf?JCT A T T O R N E Y

that on or about the 4th of November, 1983, 
the d e f e n d a n t ,-M r s . Alexander, was legally 
charged w i t h  the support cf a child under 18- 
years of age,
that she failed to k n o w i n g l y  provide med ical
attention for the child,
and that this failure was w i t h o u t  lawful
excuse.

#7 Letter from J.W-3 to 
DFYS*HS3 re; change in 
regulations



After 5 days of trial and lengthy deliberation 
the defendant was acquitted. Several jurors contacted the 
p rosecutor because they were distressed w i t h  their 
decision. They b e l i e v e d  that the child's han d had been 
b u r n t  at the Alexander home but felt bound by "the strict 
letter of the law". Jurors related that the state h ad 
p roven elements one, three, and four but h a d  not p r oved and 
could not prove under  the existing law element two, 
specifically: that Mrs. A l e x ander h a d  been "legally 
charged" wi th the support of the child. Jurors stated that 
the criminal non-suppo rt statute as w e l l  as the h e alth and 
social service regulations: 7 AAC 50.125, w e r e  defective. 
They felt the law allowed a person such as Mrs. Alexander 
to m e r e l y  assert that she was not "in operation of a day 
care home at a specific time"; it enabled her to delegate 
day care duties to another, thus shielding her from legal 
r espon s i b i l i t y  or wrong doing in her home.

The defense in his closing argument pointed out 
that even the two i n d i v i d u a l s , Gwen M c A l p i n  and M i c helle 
Decker who testified at trial and who w o r k  for Health 
Social Services have distinct interpretations of the law. 
Counsel queried "how can a criminal court ho ld Mrs. 
Al e x ander to knowledge of legal responsi bility that even • 
department members do not share?"

The regulations as they exist are flawed.
Illegal activity can be easily explained away through an 
interpretations! loop hole. For example:

(1) 7AAC 50.145 stands for the proposition that 
if four or fewer children are being cared 
for in a home then a day care license is 
not needed. To the lay pe rson operator 
that regulation could be interpreted to 
m e a n  that even if licensed, w h e n  four or 
fewer children are in the home, the Health

. & Social Services regulations are no longer
in effect.

(2) 7AAC 50.175(d) mentions the term "hours of 
operation", in the context of visits by 
licensing representatives. Testimony at ' 
trial revealed that hours of operation are 
set b y  the individual home caie provider 
and are not regulated b y  H ealth & Social 
Services. H ealt h & Social Services merely 
keeps a record of the hours the provide 
sets.

To: Frank Dailey
August 2, 1984
Page Two

d i s t r i c t  a t t o r n e y



To: Frank Dailey
August 2, 1984
Page Three

An interpretational p r o b l e m  arises in the 
following hypothetical: Suppose an
individual says his hours of operation 
are 8:00 to 6:00. At 6:05 a chi' is 
injured but the individual, believe he is 
no longer operating. Since the individual 
is not operating a day care home an argument 
can be successfully m a d e  that the .individual 
is not legally charged w i t h  the care of 
those children present in his home. Nowhere 
in the existing regulations does it say 
otherwise.

(3) 7AAC 50.195(6) asserts that the day care 
provider is responsible for screening staff: 
"for designation of an adult care giver to 
be in charge of the facility in the 
operator's absence."

The issue once again becom es w h e n  is a , ’e 
facility in operation? W h e n  is the day 
care operator h e l d  to the standards of 
H ealt h & Social Services? The regulations 
in their present form enable an operator 
to shield himse lf from legal r e s p o n s i­
bil i t y  b y  altering hours of operation.
7 A A C 5 0 .275(2) states: "a caregiver 
means a person wh ose duties include direct 
care, supervision and guidance of children 
in a day care facility"; 7 A A C 5 0 .195(10) 
requires that any staff who works at the 

•v facility in the operator's absence be 19 
years of age or older. U nder the existing 
regulations a person u nder the age of 1? 
could care for or supervise children at 
the day care home if the operator asserted 
that he was not operating at the time 
the yout h was taking care of other childi_.. 
w i t h i n  the home.

(4) 7 AAC 50.275(3) states: day care is
"the care, supervision and guidance of a . 
child or children u n a c c o m p a n i e d  by a parent 
or legal guardian on a r e gular basis for 
periods of less than 24 hours a day." Since 
under the regulations "day care" means 
periods of care less than 24 hours, then 
if a child remains in a day care home for 
more than 24 hours even if by agreement

d i s t r i c t  a t t o r n e y



be t w e e n  the p a r t i e s , the p erso n caring for 
the child can assert that they are no 
longer caring for the child in 
the capacity of licensed day care home and
are not h e l d  to H e a l t h  &. Social Services
r e g u l a t i o n s .

The criminal n o n- support statute and the H eal th & 
Social Services licensing regulations r e l at ing to children 
services are inadequate w h e n  it comes to protect ing a chiid
w h o  is cared for by a non-parent. Both the statute and the
H ealth & Social Services regulations m u s t  be revised to 
address the issue of criminal neglect b y  a non-parent.

If the inadequacies persist the State, and 
specifically the the Department of H e a l t h  & Social 
Services may be faced w i t h  a civil suit, by a parent whose 
child has been harmed. The parent who leaves his child in 
a day care home licensed by the State of A las ka and who
finds hat the law does not m a k e  the carp giver criminally
responsible for conduct that takes place in his home, will 
seek recourse in the civil courts.

" The Health & Social Services regulations must 
incorporate the expectations of the parents w h o  utilize 
family day care homes and centers.

The regulations should specifica lly address the 
issue of who is "legally charged for the support of the
child." The regulations should impose a duty on the
provider as follows:

Y o u  are a day care pro vider l icensed by the
state. As such your home becomes a facility..
w h e r e  children are cared for. Y o u  are legally
charged for any child care that occurs within 

________ your home b y  yourself  or others.

Something needs to be done and soon.so that 
another child w i l l  not suffer from the inadequacies of the 
existing law.

' J
I have enclosed a letter from a j uror who served 

on the State v. A l e x a n d e r trial. Mr. T u r n e r  says it best.

... it was not u n reasona ble for the mother of 
the small child to assume that the same 
regulations governing family/home day care 
centers w o u l d  apply after hours and during 
w eekends since it was, in fact, the same

To: Frank Dailey
August 2, 1984
Page Four

4
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To; Frank Dailey- 
August 2, 1984 
Page Five

individuals who n o r m a l l y  cared for her 
children during business hours and it was the 
same h o m e  or center. It also was not 
unreasonable for the m o t h e r  to assume that 
Mrs. A l e x a n d e r  was the responsible adult 
present to m a k e  decisions regarding medical 
care and treatment since it was Mrs.
A l e x a n d e r  who accepted the care of her 
children (albeit on b ehalf of her teenage 
daughter), and it was Mrs. Alexander who 
provide d consent for the use of her home.
The laws however, do not reflect these assumptions.

I am equally troubled by the existing state of 
the law. Please contact me if I can be of any assistance 
in the r e v is ing of the regulations. ^

Sincerely,

NORMAN C. GORSUCH
A T T O RNEY GENERAL

V I C T O R  C. K R U M M
DISTRIC T ATT OR N E Y

7 / A s s i s t a n t  District Attorney 

J W S : sa -

E nclosures

cc: Gwen M c A l p i n  - DFYS
M i c h e l l e  D ecker - HSS 
Dorcas Lewis - HSS ‘ .
K a t h l e e n  Shaw - DFYS . . . j
Sue Harris - DFYS 
Pat O ' Brien - HSS

O I S T R I C T  R T T O R N S V
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CHILD PROTECTION PACKAGE

Background

1^ aber, Gov. S h e f f i e l d  t a r g e t e d  c h i l d  abuse as

A l a s k a ' s  . c r i t i c a l  s o c i a l  p ro b lem ."

Reports  o f  c h i l d  abuse and n e g l e c t  more than doubled between 

FY 1978 and FY 1983. During th e  same p e r i o d ,  r e p o r t s  o f  c h i l d  

s e x u a l  abuse  i n c r e a s e d  w e l l  o v e r  200 p e r c e n t ,  and s u b s t a n t i a t e d  

r e p o r t s  o f  s e x u a l  abvse  s k y r o c k e t e d  by n e a r l y  600 p e r c e n t  -  

p robably  due to  i n c r e a s e d  a w aren ess  o f  th e  problem and b e t t e r  

i n v e s t i g a t i v e  t e c h n i q u e s .  (More d e t a i l s  can be found in  " C h i ld  

Abuse and N e g le c t  in  A la s k a , "  a r e p o r t  p r e s e n t e d  by the 

Department o f  Health and S o c i a l  S e r v i c e s  to  Gov. S h e f f i e l d  on 
Aug. 28, 1984 .)

As the c a s e l o a d s  i n c r e a s e d  d r a m a t i c a l l y ,  s t a f f i n g  at  the 

D i v i s i o n  o f  Family and Youth S e r v i c e s  d id  n o t .  In one t h re e -w ee k  

p e r i o d  in  1983, f o r  example,  f o u r  s o c i a l  w o rk ers  r e c e i v e d  78 new 

c a s e s  -  on top o f  an a l r e a d y  da n gerou s  b a c k lo g .  In a l l  r e g i o n s ,  

s o c i a l  w o rk er s  had to  do much o f  t h e i r  own c l e r i c a l  work,  which 

f u r t h e r  red u ce d  the  amount o f  t ime s p e n t  w ith  abused c h i l d r e n  and 
t h e i r  p a r e n t s .

Gov. S h e f f i e l d  took some emergency s t e p s  on S ept .  6 o f  t h i s  

y e a r :  $90 ,000  from the  G o v e r n o r ' s  C on t in gen cy  Fund, $214 ,000  from 

the DYFS, and $195 ,000  in  " r o l l o v e r  money" from FY 83 (SB 409) 

went f o r  i n c r e a s e d  s t a f f  and t r a i n i n g  in  th e  Northern,  

S o u t h c e n t r a l  and S o u t h e a s t e r n  r e g i o n s .  However, he s a i d  a t  the  

time th a t  the  i s s u e  must be a d d r e s s e d  in  the  FY 86 budget .

The c h i l d  p r o t e c t i o n  package p ro p ose d  by Gov. S h e f f i e l d  in  

the E xecut ive  Budget B i l l  draws on r e s o u r c e s  from two



dep artm en ts :  Health and S o c i a l  S e r v i c e s  ($ 1 .8 7  m i l l i o n )  and Law 

($1.3  m i l l i o n ) .

Health and S o c i a l  S e r v i c e s

* $ 7 3 2 ,00 0  f o r  s t a f f ,  l e g a l  s e r v i c e s  and t r a i n i n g  f o r  the 

Northern Region b a sed  in  F a irb an k s .  T his  would add f i v e  s o c i a l  

w o rk ers  (D elta  J u n c t io n ,  G a lena ,  Nenana and F a irbanks)  and soven- 

a d m i n i s t r a t i v e  su p p o rt  p o s i t i o n s  (Barrow, G a lena ,  Fort  Yukon and 

F a i r b a n k s ) . I t  r e p r e s e n t s  an i n c r e a s e  o f  about 45 p e r c e n t  ov er  
the r e g i o n ' s  c u r r e n t  budget .

* $ 3 2 4 ,00 0  f o r  the  same p u r p o s e s  in  the  S o u th e a s te rn  Region 

b a sed  i n  Juneau. T h is  would add t h r e e  s o c i a l  w ork ers  (Juneau and 

K e t c h ik a n ) , t h r e e  a d m i n i s t r a t i v e  su p p ort  p o s i t i o n s  (Cra ig  and 

Ketchikan) and one community c a r e  l i c e n s i n g  s p e c i a l i s t  

( K e t c h ik a n ) . T his  r e p r e s e n t s  an i n c r e a s e  o f  a lm ost  30 p e r c e n t  

o v e r  the  r e g i o n ' s  c u r r e n t  budget .

* $ 8 1 7 ,60 0  f o r  th e  same p u r p o s e s  in  the S o u t h c e n t r a l  Region 

based  in  Anchorage.  This  would add seven  s o c i a l  w orkers  (Homer, 

Kenai and A n c h o r a g e ) , s i x  p a r t t im e  c l e r k - t y p i s t s  in  o n e -p e r s o n  

o f f i c e s  ( G l e n n a l l e n ,  Cordova, D i l l in g h a m ,  V a ld ez ,  W a s i l l a  and 

CJnalaska) , two community c a r e  l i c e n s i n g  s p e c i a l i s t s  (Anchorage) 

and f i v e  a d m i n i s t r a t i v e  su p p ort  p o s i t i o n s  (Homer and A n c h o r a g e ) . 

T his  r e p r e s e n t s  an i n c r e a s e  o f  a lm ost  30 p e r c e n t  o v er  the 

r e g i o n ' s  c u r r e n t  b ud get .

Department o f  Law

As c h i l d  abuse  r e p o r t s  have r i s e n ,  so  have r e l a t e d  c r i m i n a l  

and c i v i l  a c t i o n s .  The Governor p r o p o s e s  the  a d d i t i o n  o f  new 

a t t o r n e y s  dev oted  s o l e l y  to  c r i m i n a l  p r o s e c u t i o n  o f  a ccu sed  c h i l d  

a b u s e r s  i n  Anchorage and F a irb an k s .  The a t t o r n e y s  and p a r a l e g a l s  

added i n  o t h e r  a r e a s  o f  th e  s t a t e  would a l s o  hand le  c i v i l  
a c t i o n s .
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