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Table 20. — Limitation of Activity Status of Perrons 5 Yearn of Age nod Over by State and Type of Limiting health Condition (Continued)
(Numbers in thousands)

Total
persons

With an activity limitation

Divisions, regions, 
and States

Percent reporting any of the health conditions listed below:5 years 
of age 
and over

Total
Mentally

Hard of hearing 
or deaf Speech

Serious
difficulty

Seriously
emotionally
disturbed

Crippled
(orthopedic
handicap)

Arthritis
7 roubl0 
with

retarded
Total DeaT

impairment in seeing 
or Mind

rheumatism
bock or 
sr. in1'

STATES (Continued) 
Middl<‘ Atlantic:

0.0i i i " j York................ 16,731 1,992 3-5 5-6 1.1 1.2 5-5 3.3 22.9 15-7
6,72h 066 1.0 6.5 1.5 2.0 6.6 3.2 7.7 16.6 16.2

Pennsylvania...........
East North Central:

io,by5 1,COO 2.5 7.3 1 .*• 1.7 6.1 2.0 7.0 2O.0 16.6

Ohio.................... 9,791 1,'»05 3.1 6.6 1.2 1.9 6.9 2.7 0.7 21.6 18.6
Indiana............... . 6,651 657 2.9 0.1 0.9 2.1 7.5 2.5 6.8 21.1 !£>.•■*

Illinois............... 10,1C0 1,337 3-0 6.0 1.2 2.3 6.6 1.6 0. ] ’2.6 16.3
Michigan............... 0,613 1,1**9 2.h 0.5 1.7 2.6 6.1 2.9 0.6 21.3 10.7
Wisconsin.............. '•,259 519 3-2 7.2 0.6 1.0 5.1 1.3 0.9 20.8 17-1

Nest North Central:
II inn e so. a •. *»• • • •. • • • • • 3,603 1)76 3-0 7.2 1.0 2.2 6.3 2.1 O.fi 10.a 20.2

Ioua.................... 2,6.76 320 3-7 7.6 1.9 1.9 7.2 2.1 0.7 20.1 17.2

Missouri............... ‘*,395 665 3-0 6.6 0.9 2.6 6.9 2.1 7.5 22.6 13.9

North Dakota........... 576 72 2.0 6.7 1.0 1.2 5-9 0.9 7.6 20.7 10.0

South Dakota.......... 673 Po 2.7 8.0 1.1 3-0 5.0 1.2 7.7 22.9 22.2

Nebraska............... 1,609 158 2.6 0.0 1.3 3.6 6.6 1.6 9.6 21.5 17.9
Kansas................ . 2,075 276 2.5 0.1: 1.6 2.6 7-7 1.8 6.9 26.6 ld.6

South Atlantic:
Delaware............... 533 60 3.0 7.2 0.9 2.5 7-3 3-1 7.5 19.2 15.t
Maryland............... 3,750 '•5a 2.9 7.0 1.7 2.3 7-1 3-1 1.6 20.6 16.0

District of Columbia... 6«i9 101 h.'i »'.7 0.3 1.0 7-0 3.1 9.1 25.0 15.1
Virginia............... '1,535 651 3-9 6.6 0.0 2.3 7 .6 3.6 9.0 22.9 I6.7
Went. Virginia.......... 1,670 372 3.2 0.9 1.6 2.0 8.1 3.2 9.1 20.5 10.0
North Carolina......... 5,017 709 l.N 7.3 O . h 2.2 7-6 3.7 0.2 20.6 10.6
South Carolina......... 2,571 h25 3-7 0.0 0 .9 3-7 9-9 3.6 10.5 25.3 17.6Ii r.n,n 001 5- ’• 10.7 r* ) 2.0 10.0 2.1 0.5 26.7 20. i

V./--2 1,270
} *• '1.9 1.1* 1.5 0.6 2.3 7.5 23-0 10.5
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Tnblc 20. — Limitation of Activity Status o f Persons 5 Years of Ace and Over by Stole and Type of LimitiiiR Health Condition (Continued)
(Numbers in thousands)

cn
O

Totnl
persons 
5 years 
of ape 

and over

With an activity limitation

Divisions, rcRions,
Percent rcportinp any of the health conditions listed bclo

and States
Totnl

Mentally
Hurd of he.arinR 

or deaf Speech
Serious

difficulty
Seriously 
emotionally 
d i sturbed

Crippled
(orthopedic
handicap)

' ' ---
Arthritis

Trouble
uilh

retarded
Totnl Denf

imps’rxcnt in sccinR 
or blind

or
rheumatism back cr, 

mine

STATES (Continued)
East Soutli Central:.........

Kentucky............... 3,113 602 2.1 9-1 2.0 2.3 0.1 1.9 0.3 22.7 lb.8
Tennessee........... . 3, K00 607 3-7 7.0 0.6 3-1 0.1 2.7 0.9 22.0 19.3
Alabama................ 3,312 61b b.5 7.3 0.6 1.6 0.5 2.6 0.3 26.8 i r..o
Mississippi............ 2,132 1*09 b.O 7-7 1.6 3-3 0.1 2.5 9.0 2*1.9 15.0

Vest South Central:
4tr/inn%»A*ia • • • •••• • • • • 1,973 bob 3-1 9>b 1-3 3-1 0.7 l.b 10.1 27.2 20.7
Louisiana.............. 3,‘‘ 37 617 b.7 7.5 0.7 2.6 0.6 3.0 7.3 2;*. 1 16.7
Okiahona............... 2 ,1*82 1*1*9 3-0 9.6 1.2 2.0 0.0 1.5 0.8 20.9 20.3
Texas.................. 11,2'U 1,5!,7 2.0 0.3 1.2 2.6 7*5 1.0 0.5 18.9 16.2

Mountain:
Montana................ 691 100 2.3 8.7 1.5 2.3 7.0 1.2 9.0 22.0 20.1
Idaho.................. 75b 10b 2.0 9.5 1.0 2.1 ' 5-9 1.7 9.6 22.7 22.0
VycminR................ 3>i6 bl 2.3 0.2 1.3 2.0 6.7 1.1 11.1 21.0 19. b
Colorado............... 2,3'*0 270 2.2 0.1 1.1 1.7 5-9 1.0 9.3 19.6 20.2
New Mexico............. 1,057 137 2.5 7.7 1.7 2.6 6.8 2.2 8.7 2!*. 5 17.8
Arir.onn................ 2,080 320 1.8 7.3 1.1 2.5 7.0 2.0 0.9 2b. 2 19.0
'J tch................... 1,070 130 2.2 7.0 2.0 1.3 5-5 2.0 0.3 19.6 20.8
Nevada................. 556 67 1.5 6.9 1.7 1.6 6.1 1.8 12.6 17.0 20.8

Pacific:
VashinRton............. 3,239 bbl 2.5 0.2 1.7 2.6 5-2 1.8 9.1 19.3 23.7
OrcRon................. 2,126 300 1.2 6.0 l.b 2.7 b.9 1.5 11.5 19.3 22.°
Cnl ifomia............. 19,500 2,601 2.5 5-7 l.b 1.6 5-7 3-0 9.0 17.9 21.0

f Alaska................ . 31b 2 2.3 7.6 1.0 3.1 5-1
b.6

1.5
1.5

11.7 12.b O.o cn 0
liauai i................. 772 7b b . 6 7.3 1.5 1.9 6.) 18.0
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(907) 273-7223 enter 3710 E. 2 0 th  Avc. • A nchorage, A la sk a  99508

February 27, 1985

The Honorable Betty Fahrenkamp 
A laska State Senate 
Pouch V (MS3100)
Juneau, Alaska 99811

Dear Senator Fahrenkamp:

E nclosed for your infor mation is a copy of a letter w h i c h  
I have sent to R epres e n t a t i v e  Ron L a r s o n  requesting  a supplement 
for the adult rehab i l i t a t i o n  programs of the Sensory Impairment 
Center. I recognize that this m a t e rial is quite lengthy. H o w­
ever, it did not seem r easonable  to me to request supplemental 
funding without pr oviding thorough  justification.

I hope that w e  can count on your support as these line item 
requests w o r k  their w a y  through the legislative process. If you 
have questions, please feel free to contact m e  at any time.

R e s p e c t f u l l y ,

J H O / s k l

Enclosure
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907) 272-7228 enter JAo-bje-u-â CJi— 1-9_,— L

8710  Ii. 2f)ili Avc. ° Anchorujje, A laska  99508

T h e  H o n o r a b l e  R o n a l d  L a r s o n ,  C h a i r m a n  

ilonfie F i n a n c e  S u b - C o m m i t t e e  o n  E d u c a t i o n  

A l a s k a  S t n-1 e L e g i s l a t u r e  

P o u c h  V (MS 3 1 0 0 )

J u n e a u ,  A l a s k a  998 1 1

S U B J E C T : L i n e  I t e m  B u d g e t  R e q u e s t s  f or I n t e r p r e t e r  R e f e r r a l  

S e r v i c e s ,  a n d  the R e h a b i l i t a t i o n  P r o g r a m s  of the 

L o u i s e  R u d e  S e n s o r y  I m p a i r m e n t  C e n t e r

D e a r  R e p  r e s e n t  ■i ve L a r s o n :

P u r s u a n t  to _ • r e q u e s t ,  I h e r e w i t h  p r o v i d e  y o u  w i t h  

i n f o r m a t i o n  c o n e  ~ng f u n d i n g  n e e d s  for I n t e r p r e t e r  R e f e r r a l

S e r v i c e s  in A l a s k a ,  a n d  b u d g e t  n e e d s  f or o u r  r e h a b i l i t a t i o n  

p r o g r a m s  for b l i n d  a n d  d e a f  a d u l t s  f r o m  t h r o u g h o u t  t he S t a t e ,  

a p o l o g i z e  for t h e  l e n g t h  of t h i s  l e t t e r .  H o w e v e r ,  it d i d  not 

s e e m  a p p r o p r i a t e  to m e  to m a k e  t h e s e  r e q u e s t s  w i t h o u t  p r o v i d i n g  

y o u  w i t h  a thorough, e x p l a n a t i o n  of o u r  n e e d s .

I

T h e  p u r p o s e  of t he i n t e r p r e t e r  r e f e r r a l  s e r v i c e s  is to m a k e  

c e r t a i n  t h a t  d e a f  A l a s k a n s  h a v e  f u l l  o p p o r t u n i t y  to c o m m u n i c a t e ,  

t h r o u  g h q u a l i f i e d  i n t e r p r e t e r s ,  w i t h  e m p l o y e r s ,  g o v e r n m e n t: a 1 

a g o n e '  e s , o t h e r  .service p r o v i d e r s ,  c o l l  e g e » , a n d d o c. t o r s , et c .

V e c o o r d i  na t e s u c h  s e r v i  c e s by r e c e i  v l n g  a n d  f i l l I n  g ret u n s t s  

m a d e  e i t h e r  by d e a f  o r  h e a r i n g  p e r s o n s .

t h e s e  s e r v i c e s .  S o m e w h e r e  in the b u d g e t  r e v i e w  p r o c e s s  t h i s  i t e m  

w a s  c o m p l e t e l y  e l i m i n a t e d .  A t t a c h e d  f o r  y o u r  i n f o r m a t i o n  is the 

p a g a V r o m  the D V R  b u d g e t  r e q u e  s t w h i c h  i n c l u d e d  the $ 1 2 7 , 5 0 0  l i n e  

i t e m .  It is i m p e r a t i v e  t h a t  t h i s  i t e m  be r e s t o r e d  so t h a t  t h e s e  

s e r v i c e s  c a n  be c o n t i n u e d .

In o u r  c a s e  in A n c h o r a g e ,  f o r  e x a m p l e ,  w e  h a v e  f u n d i n g  f r o m  

the M u n i c i p a l i t y  to o p e r a t e  o u r  p r o g r a m  t h r o u g h  J u n e  of 1985.
T h e  g r a n t  w a s  m a d e  t h r o u g h  J u n e  w i t h  t he u n d e r s t a n d i n g  t h a t ,  as

of J u l y  1, D V R  w o u l d  h a v e  s t a t e  f u n d i n g  a v a i l a b l e  n o t  o n l y  to 

c o n t i n u e  o u r  p r o g r a m  b u t  a l s o  to support, p r o g r a m s  in F a i r b a n k s  

a nd J u n e a u .  T h e r e f o r e ,  if s t a t e  f u n d i n g  is n ot m a d e  a v a i l a b l e ,

o u r  p r o g r a m  w i l l  t e r m i n a t e  as o f  J u n e  30 s i n c e ,  as y o u  p r o b a b l y

k n o w ,  the M u n i c i p a l i t y  of A n c h o r a g e  h a s  a l r e a d y  a l l o c a t e d  a l l  of 

its l i m i t e d  s o c i a l  s e r v i c e  g r a n t  m o n e y .



T o  s h o w  y o u  s o m e t h i n g  o f  the s c o p e  of o u r  s e r v i c e ,  v;o b e g a n  

Co o p e r a t e  Che A n c h o r a g e  R e f e r r a l  S e r v i c e  in F e b r u a r y  of 1 9 8 4  (it 

h a d  p r e v i o u s 1 y 5 c e n  r u n  bv t h c Su i c 1 d e  P r e v e n t i o n  a nd C r i s i s  

C e n t e r ) .  F r o m  F e b r u a r y  t h r o u g h  D e c e m b e r ,  o u r  c o o r d i n a t o r  m a d e  

1 1 7 8  i n d i v i d u a l  r e f e r r a l s .  R e q u e s t s  f o r  r e f e r r a l s  h a v e  b e e n  on 

t he i n c r e a s e  a 3 the p u b l i c  a n d  t h e  d e a f  c o m m u n i t y  h a v e  b e c o m e  
m o r e  a w a r e  of t h i s  v i t a l  s e r v i c e .

I h o p e  t h a t  it w i l l  be p o s s i b l e  to r e s t o r e  t he $ 1 2 7 , 5 0 0  l i n e  

i t e m  to t he D V R  b u d g e t .  As y o u  k n o w ,  1 h a v e  d i s c u s s e d  t h i s  i s s u e  

w i t h  n u m e r o u B  i n d i v i d u a l s ,  i n c l u d i n g  the g o v e r n o r ,  and v i r t u a l l y  

a l l  h a v e  a g r e e d  t h a t  t h i s  i t e m  m u s t  h e r e s t o r e d .

L i n e  I t e m  F o r  the P r o - V o c a t i o n a l  R e h a b i l i t a t i o n  

P r o g r a m s  f o r  B l i n d  i. D e a f  A d u l t s  f o r  FY 1 9 8 6

I am a l s o  r e q u e s t i n g  t h a t  l i n e  i t e m  a m o u n t s  be p l a c e d  in the 
D V R  b u d g e t  for ovir s t a t e  - w i d e  t r a i n  in

( c o p y  a11 a c 1

O u r  s o c i e t y  d e c i d e d  m o r e  t h a n  60 y e a r s  a g o  t h a t  it m a d e  s e n s e  

t •> r e h a b i l i t a t e  a d u 1 t s w i t h d i s a b i l i t i e s  r a t h o r t h a n l e t  t h e m  sit 

o u t  t h e i r  liver, In i d l e n e s s ,  f r u s t r a t i o n  a n d  d e p e n d e n c y .  A 

Rl:ate-f e d e  r a 1 v o c a t i o n a l  r e h a b i l i t a t i o n  p r o g r a m  w as e s t a b l i s  h e d , 

a n d  e v e r y  s t a t e  h a s  s o m e  t y p e  of r e h a b i l i t a t i o n  a g e n c y  w h i c h  
p r o v i d e s  s e r v i c e s  u s i n g  b o t h  s t a t e  and f e d e r a l  f u n d i n g .  In 

A l a s k a ,  o u r  s t a t e - f e d e r a l  p r o g r a m  is o p e r a t e d  by D V R .

A l s o , in m a n y  s t a t e s  the v o c a t i o n a l  r e h a b i l i t a t i o n  a g e n c y  
e s t a b l i s h e s  a n d  o p e r a t e s  its o w n  t r a i n i n g  c e n t e r s .  In o t h e r s ,  

s u c h  as A l a s k a ,  the r e h a b i l i t a t i o n  a g e n c y  e l e c t s  to c o n t r a c t  w i t h  
p r i v a t e  a g e n c i e s  f o r  n e e d e d  t r a i n i n g  a n d  r e l a t e d  s e r v i c e s .

U n t i l  a p p r o x i m a t e l y  8 y e a r s  a g o ,  D V R  s e n t  d e a f  or b l i n d  

a d u l t s  " o u t s i d e "  f o r  n e e d e d  t r a i n i n g .  At t h e  u r g i n g  of  L o u i s e  

R u d e  a n d  Lire o t h e r  b l i n d  a n d  d e a f  of t h e  S t a t e ,  o u r  p r o g r a m  w a s  

e s t a b l i s h e d  so t h a t  A l a s k a  c i t i z e n s  c o u l d  r e c e i v e  t r a i n i n g  in 

A l a s k a .  T h e r e f o r e ,  w h i l e  we a r e  a p r i v a t e  a g e n c y ,  w e  a r e  an 
i n t e g r a l  p a r t  of t he r e h a b i l i t a t i o n  p r o c e s s .



1 a ;!!; u m e <! m y d u t i c s a u d [ r e c t o r  o f t h e S e n « o r y T in p a i r m e n l. 

C e n t e r  on O c t o b e r  15, 1 9 8 A . As I r e v i e w  our s i t u a t i o n ,  I find

t h a t  o u r  f u n d i n g  l e v e l  is w o e f u l l y  i n a d e q u a t e .  In my j u d g m e n t ,  

p r e - v o c a t i o n a l  t r a i n i n g  s h o u l d  be the f i r s t  v i t a l  l i n k  in the 

e n t i r e  r e h a b i l i t a t i o n  p r o c e s s .  To p r o v i d e  s u c h  t r ai r i n g , it 

t a k e s a lot o f s o iti e b o d y ' o t i m e a n d i t t a k e a h i g h l y  t r a i n e d  a n d 

q u a l i f i e d  p r o f e s s i o n a l s ;  t h a t  is, if we i n t e n d  to p r o v i d e  the 

ki n d  of t r a i n i n g  w h i c h  w i l l  e q u i p  b l i n d  or d e a f  a d u I t s  to 
f u n c t i o n  i n d e p e n d e n t l y  a n d  c o m p e t i t i v e l y  f o r  t he r e s t  of t h e i r  

l i v e s .

N o w ,  let m e  s u m m a r i z e  o u r  c u r r e n t  s i t u a t i o n  a n d  m a k e  s o m e  

c o m p a r i s o n s .  F o r  t h i s  f i s c a l  y e a r ,  o u r  p r o g r a m  f o r  t h e  b l i n d  is 

o p e r a t i n g  on n t o t a l  b u d g e t  of $ 2 3 0 , 6 6 0 ,  a n d  o u r  p r o g r a m  for t he 

d e a f  h a s  $ 1 1 3 , 9 7 3 .  Tiie c u r r e n t  D i r e c t o r ,  w h o  h a s  15 y e a r s  of 

e x p e r i e n c e  in the r e h a b i l i t a t i o n  f i e l d ,  r e c e i v e s  $ A A , 0 0 0 p e r  y e a r  

O u r  t e a c h e r s ,  w h o  a r e  a l l  h i g h l y  t r a i n e d  a n d  e x p e r i e n c e d  

p r o f e s s i o n a l s  w i t h  M a s t e r s  D e g r e e s  r a n g e  f r o m  $ 2 6  , 6 7 0  to $ 3 3 , 7 70 

Of t h e s e ,  t h r e e  t e a c h e r s  work. 10 m o n t h s ,  o n e  v?orl 4 / 5  t i m e ,  a n d  

o n e  W o r k s  11 m o n t h s .  To c o m p o u n d  t h e  i n e q u i t y ,  o n e  h a s  w o r k e d  7 

y e a r s ,  o ne h a s  w o r k e d  6 y e a r s ,  o n e  f o r  .5 y e a r s ,  o n e  f or 3 y e a r s ,  

a n d  o n e  f o r  1 1 / 2  y e a  r s .

By c o n t r a s t ,  r e it a b i L 1.1 a t i o n c o u n s e l o r s  for t h e  D i v i s i o n  of 

V o c a  c l o n a l  R e h a b i l i t a t i o n  r e c e i v e  f r o m  $3 5 , 5 8 0  to $4 8 , 2 7 6  pe r 

y e a r  . F i r s t: l i n e  s u p  e r v i s  o r s r e c e i v e  f r o in $4 1 , 6 7 8  to $ 56 , 3 2 8 p e 

y e a r .  A g o o d o r i e n t  a L i o n  and a d j u s t m e n t c e n t e r  t e aclier i s a s 

v a l u a b l e  as a n d  s h o u l d  he on a p a r  w i t h  a g o o d  r e h a b i l i t a t i o n  
e o u n s e 1 o r .

To c o n t i n u e  the c o n t r a s t ,  w h i l e  o u r  p r o g r a m  f or d e a f  a d u l t s  

o p e r a t e s  on a t o t a l  a n n u a l  b u d g e t  of $ 1 1 3 , 9 7  3 , t h e  S t a t e  P r o g r a m  

f or t h e  D e a f  h a s  an a n n u a l  b u d g e t  of $ 1 , 3 0 0 , 0 0 0 .  W h i l e  we h a v e

t e a c ii e r s t: o s e r v e  d e a f  a d u l t  s f r o m t h r o u g h o u t t he s t a t e ,  t: h e

S t a t e  P r o g r a m  h a s  a t o t a l  of 32 p r o f e s s i o n a l  a n d  c l e r i c a l  s t a f f  

m e m b e r s  Co s e r v e  53 d e a f  y o u n g s t e r s .  P r o f e s s i o n a  Is in t h i s  

p r o g r a m  e a r n  f r o m  $ 2 8 , 5 0 0  to $ 5 0 , 0 0 0  p e r  y e a r .  T h e  s o c i a l  
w o r k e r ,  f o r  e x a m p l e ,  e a r n s  $ 4 3 , 0 0 0  p e r  y e a r .  T h e  s u p e r v i s o r  of 

t h i s  p r o g r a m  c a n  e a r n  u p  to $ 5 2 , 0 0 0 .

F i n a l l y ,  t h e  A l a s k  a R e s o u r c e  f o r  M o d e r a t e l y  & S e v e r e ! y

I m p a i r e d  h a s  a b u d g e t  of a p p r o x i m a t e l y  $ 1 , 4 0 0 , 0 0 0 .  T h i s  p r o g r a m  

s e r v e s  b l i n d  y o u n g s t e r s  o u t s . d e  of A n c h o r a g e  a l o n g  w i t h  c h i l d r e n  

w i t h  o t h e r  d i s a b i l i t i e s .  T h e  t e a c h e r s  for b l i n d  s t u d e n t s  h a v e  a 

s t a r t i n g  s a l a r y  of $ 3 5 , 7 0 0  p e r  y e a r  f o r  10 m o n t h s ,  a n d  a 

s u p e r v i s o r  of t h e t e a c h e r s  f o r  the b l i n d  c u r r e n t l y  r e c e i v e s



$4 7 , 0 0 0  p e r  y e a r .  T h e  d i r e c t o r  of t h i s  p r o g  r u m  r e c e i v e s  $511,000 

p e r  y e a r .  F r o m  t h e s e  f i g u r e s ,  it is e a s y  to s e e  t h a t  o u r  s t a f f  

{ n u m b e r 3 a r e  n o t  r e c e i v i n g  c o m p e n s a t i o n  o n  a p a r  w i t h  t h o s e  of 

o t h e r  v i t a l  s e r v i c e  a g e n c i e s .  In a d d i t i o n ,  o u r  o p e r a t i n g  f u n d s  

n re i n a d e q u a t e  to m e e t  the n e e d .

N o w ,  l e t  me d i s c u s s  o u r  s p e c i f i c  n e e d s  f o r  e a c h  p r o g r a m .  In 

o u r  O r i e n t a t i o n  & A d j u s t m e n t  P r o g r a m  f o r  B l i n d  A d u l t s  we a r e  

c u r r e n t l y  s e r v i n g  9 f u l l  t i m e  b l i n d  s t u d e n t s ,  a n d  we a r e  

r e c e i v i n g  a d d i t i o n a l  r e f e r r a l s  almost: d a i l y  b e c a u s e  of o u r  

i n c r e a s e d  p u b l i c  r e l a t i o n s  e f f o r t .  T h r e e  t e a c h e r s  do t he v e r y  

b e s t  t h a t  t h e y  c a n  to t e n c h  b r a i l l e  r e a d i n g  a n d  w r i t i n g ,  h o m e  

e c o n o m i c s  a n d  o t h e r  d a i l y  l i v i n g  s k i l l s ,  i n d e p e n d e n t  m o b i l i t y  

w i t h  t h e  l o n g  w h i t e  c a n e ,  t y p i n g ,  s e w i n g ,  a n d  c o m p u t e r  

t e c h n o l o g y ,  e t c .  In e a c h  of t h e s e  a r e a s ,  a n e w l y  b l i n d e d  a d u l t  

n e e d s a g r e a t  d e a l  of 1 n d i v i  d u a l i z e d  L u s t  r u c 1 1 o n a n d o l i s e r v a t i o n  

if t h e  t r a i n i n g  is t r u l y  to be e f f e c t i v e .  It i.s n o t  d i f f i c u l t  to 

n e e  t h a t  t h r e e  t e a c h e r s  a r e  s i m p l y  s p r e a d  too t h i n ,  a n d  t h e  b l i n d  

s t u d e n t s  a r e  the o n e s  w h o  s u f f e r .

B u t  o u r  p r o b l e m  is e v e n  w o r s e  t h a n  t h i s  d i s c u s s i o n  w o u l d  

i n d i c a t e .  O t h e r  s t a t e s  h a v e  w h a t  Is c a l l e d  a " h o m e  t e a c h i n g "  

progra;n f o r  t he b 1 ind . O u r  S I C  r e s p o n s i b i l i t y  Li> , at l e a s t  on 

p a p e r ,  to p r o v i d e  s u c h  " o n - s i t e "  t e a c h i n g  a n d  f o l l o w - u p  s e r v i c e s  

t h r o u g h o u t  A l a s k a .  H o w e v e r ,  w e  h a v e  n o  s p e c i f i c  i n d i v i d u a l  or 

i n d i v i d u a l s  to m a k e  s u c h  v i s i t s .  In the p a s t ,  w e  h a v e  s e n t  o n e  

o f  o u r  t h r e e  t e a c h e r s  to v i s i t  a n d  t r a i n  p e o p l e  in t h e i r  h o m e s  

w h e n  we c o u l d  b u t ,  as o u r  t r a i n i n g  c e n t e r  s t u d e n t  b o d y  lias 

i n c r e a s e d ,  it h a s  b e c o m e  a l m o s t  i m p o s s i b l e  to m a k e  h o m e  v i s i t s  

u s i n g  o n e  of o u r  t h r e e  t e a c h e r s .  R i g h t  n o w , s e v e r a l  i n d i v i d u a 1 s 
a r e  w a i t i n g  f o r  h o m e  t e a c h i n g  s e r v i c e s ,  n o t  o n l y  in A n c h o r a g e  but  

in o t h e r  c o m m u n i t i e s  t h r o u g h o u t  t h e  S t a t e .

A c c o r d i n g l y ,  to i m p r o v e  the q u a l i t y  o f  o u r  s e r v i c e s ,  we n e e d  

at l e a s t  f o u r  f u l l - t i m e  t e a c h e r s  in t he C e n t e r :  t y p i n g ,  b r a i  11 e ,

h o m e  e c o n o m i c s ,  a nd i n d e p e n d e n t  w h i t e  c a n e  t r a v e l .  T h e s e  f o u r  

t e a c h e r s  c o u l d  a l s o  h a n d l e  s e w i n g ,  c o m p u t e r ,  e t c .  In a d d i t i o n ,  

w e  n e e d  at l e a s t  o n e  ( we s h o u l d  h a v e  m o r e )  h o m e  t e a c h e r  to 

p r o v i d e  t e a c h i n g  and f o 1.1 o w - u p s e r v i c e s  on.-ui te , a n d  t o e n c o u r a g e  

n e w l y  b l i n d e d  i n d i v i d u a l s  f r o m  t h r o u g h o u t  the S t a t e  w h o  c o u l d  

b e n e f i t  f r o m  It to c o m e  to t h e  C e n t e r  f o r  I n t e n s i v e  t r a i n i n g .

F i n a l l y ,  we w i s h  to c o n t i n u e  o u r  p r o g r a m  of p r o v i d i n g  

s c r e e n i n g  in " l o w  v i s i o n "  a i d s .  T h i s  p r o g r a m  m e e t s  t w o  i m p o r t a n t  

o b j e c t i v e s :  F i r s t ,  w e  c a n  o f t e n  i d e n t i f y  s p e c i f i c  o p t i c a l  a i d s

w h i c h  c a n  h e l p  an i n d i v i d u a l  to u s e  h i s  o r  h e r  r e m a i n i n g  v i s i o a



m o r e  e f f e c t i v e l y .  S e c o n d l y ,  t h r o u g h  t h i s  p r o g r a m  p e o p l e  b e c o m e  

a c q u a i n t e d  w i t h  o u r  t r a i n i n g  c e n t e r  a n d  a r e  m o r e  a p t  to u s e  o u r  

s e r v i c e s  if l o w  v i s i o n  a i d a do n o t  w o r k  f o r  t h e m .

In o u r  P r e - V o c a t i o n a l  T r a i n i n g  P r o g r a m  f o r  D e a f  A d u l t s ,  we 

a l s o  f a c e  a c r i s i s  s i t u a t i o n .  T w o  h i g h l y  q u a l i f i e d  t e a c h e r s  do 

the b e s t  t h a t  t h e y  c a n  to t r a i n  d e a r  a d u l t s  f r o m  t h r o u g h o u t  the 

S t a t e ,  b o t h  t h o s e  w h o  c o m e  to t h e  C e n t e r  f o r  f u l l - t i m e  t r a i n i n g  

a n d  t h o s e  w h o  c a l l  u p o n  ua f o r  s p e c i f i c  n e e d s .  R i g h t  n o w  8 

i n d i v i d u a l s  c o m e  f o r  t r a i n i n g  o n  a r e g u l a r  b a s i s  a n d  s e v e r a l  

" d r o p  i n "  f o r  h e l p  w i t h  s p e c i f i c  p r o b l e m s .  A s  w i t h  t h e  b l i n d ,  

d e a f  a d u l t s  n e e d  a g r e a t  d e a l  of i n d i v i d u a l i z e d  t r a i n i n g  a n d  

o b s e r v a t i o n  if o u r  s e r v i c e s  a r e  to be e f f e c t i v e .  O u r  t w o  

t e a c h e r s  t r y  to e v a l u a t e  t h e  t r a i n i n g  n e e d s  of net/ r e f e r r a l s ,  

t e n c h  c o m m u n i c a t i o n  s k i l l s ,  p r e p a r e  n e e d e d  t r a i n i n g  m a t e r i a l s ,  

t e a c h  p r e - v o c a t i o n a l  w o r k  c o n c e p t s ,  m o n e y  m a n a g e m e n t ,  s h o p p i n g ,  

h y g i e n e ,  s e x  e d u c a t i o n ,  f o o d  a n d  n u t r i t i o n ,  e t c .  In a d d i t i o n ,  

t h e y  l e a v e  t h e  C e n t e r  to teach, d e a f  a d u l t s  h o w  to f 1 n d su i. t a b 1 e 

h o u s i n g ,  to u s e  c o m m u n i t y  r e s o u r c e s ,  d r i v i n g  a n d  g e t t i n g  d r i v i n g  

l i c e n s e s ,  e t c .  O b v i o u s l y ,  t h i s  a r r a n g e m e n t  m e a n s  t h a t  no d e a f  

" f u l l - t i m e "  s t u d e n t  is r e c e i v i n g  a n y t h i n g  l i k e  f u l l - t i m e  

t e a c h i n g .

T o  p r o v i d e  t h e  k i n d  of t r a i n i n g  d e a f  A l a s k a n  a d u l t s  h a v e  the 

r i g h t  to e x p e c t ,  w e  s h o u l d  h a v e  a f u l l - t i m e  P r o g r a m  S u p e r v i s o r  

w h o  c a n  g i v e  o v e r a l l  d i r e c t i o n ,  p r o v i d e  g u i d a n c e  a n d  c o u n s e l i n g ,  

m a i n t a i n  c o m m u n i t y  c o n t a c t s  a n d  s e r v e  as n r o l e  m o d e l  f o r  d e a f  

a d u l t s .  We n e e d  a P r o g r a m  S e c r e t a r y / T e a c h e r ' s  a i d e  to h a n d l e  

c l e r i c a l  m a t t e r s  a n d  to a s s i s t  t e a c h e r s  i n  c o l l e c t i n g  a n d  

p r ep a r i. n g  n e c.e s a ar y t r a i n i n g  m a t e r i a l s .  W e  n e e d  an E v a  1 u a t i o n  

S p e c i a l i s t  to d e t e r m i n e  w h a t  t y p e  o f  i n d i v i d u a l i z e d  t r a i n i n g  is 

n e e d e d  f o r  e a c h  n e w  r e f e r r a l ,  s i n c e  d e a f  p e r s o n s  w h o  a r e  r e f e r r e d  

to us v a r y  g r e a t l y  in t h e i r  b a c k g r o u n d  a n d  t r a i n i n g .  T h i s  
S p e c i a l i s t :  w o u l d  s p e n d  s e v e r a l  w e e k s  w i t h  e a c h  n e w  r e f e r r a l  a n d  

w o u l d  h e l p  d e v e l o p  t r a i n i n g  p l a n s  s o  t h a t  w e  c a n  m a k e  s u r e  t h a t  

a l l  n e e d s  a r e  m e t .

W e  a l s o  n e e d  f o u r  f u 1 1 - 1 1 m e  t e a c h e r a so t h a t  w e  c a n  p r o v i d e  

t r a i n i n g  all d a y  l o n g  to e a c h  d e a f  s t u d e n t :

1. A P r e - V o c a t i o n a l  & W o r k  S k i l l s  t e a c h e r  w o u l d  t e a c h  w o r k  

c o n c e p t s ,  h o w  to c o n d u c t  j o b  s e a r c h e s ,  c a r e e r  a w a r e n e s s ,  

p e r s o n n e l  p r a c t i c e s ,  p r o p e r  d r e s s  a n d  a p p e a r a n c e , e t c .

2. A C o m m u n i c a t i o n  S k i l l s  t e a c h e r  w o u l d  d e v e l o p  " t o t a l  

c o m m u n i c a t i o n "  t e c h n i q u e s :  h o w  to e x p r e s s  t h o u g h t s  a n d  r e c e i v e



r,

i n f o r m a t i o n  u s i n g  t e l e c o m m u n i c a t i o n  d e v i c e s  , s i g n  l a n g u a g e ,  

w r i t t e n  E n g l i s h ,  b o d y  l a n g u a g e ,  e t c .  It s h o u l d  be n o t e d  th a t 

m o s t  d e a f  a d u l t s  r e a d  a n d  w r i t e  E n g l i s h  at a p p r o x i m a t e l y  a 3 rd 

g r a d e  l e v e l .  We m u s t  c a k e  s t e p s  to i m p r o v e  t h i s  s i t u a t i o n  f o r  

o u r  s t u d e n t s .

3. An I n d e p e n d e n t  L i v i n g  S k i l l s  ( c l a s s r o o m )  t e a c h e r  is n e e d e d  

to t e a c h  m o n e y  m a n a g e m e n t ,  s h o p p i n g ,  p e r s o n a l  h y g i e n e ,  s e x  

e d u c a t i o n ,  h o m e  e c o n o m i c s ,  i n c l u d i n g  f o o d s  a n d  n u t r i t i o n ,  e t c .

A. A n  I n d e p e n d e n t  L i v i n g  S k i l l s  ( o n - s i t e )  t e a c h e r  is n e e d e d  

to g o  o u t s i d e  of t h e  C e n t e r  to t e a c h  B t u d e n t s  h o w  to l o c a t e  

s u i t a b l e  h o u s i n g  a n d  to l e a r n  a b o u t  l e a s e  or p u r c h a s e  a g r e e m e n t s ,  

to l e a r n  to d r i v e  and to s e c u r e  d r i v e r ' s  l i c e n s e s ,  to u s e  p u b l i c  

t r a n s p o r t a t i o n  s y s t e m s ,  to l e a r n  to l o c a t e  a n d  u s e  a v a i l a b l e  

c o m m u n i t y  r e s o u r c e s ,  to p r o v i d e  i n s t r u c t i o n  c o n c e r n i n g  c i v i l  

r i g h t s  a n d  r e s p o n s i b i l i t i e s ,  a n d  to v i s i t  d e a f  p e r s o n s  a n d  t h e i r  

f a m i l i e s  in t h e i r  h o m e s .  As w i t h  t h e  p r o g r a m  for the b l i n d ,  

t h e s e  t e a c h e r s  w o u l d  be f l e x i b l e  e n o u g h  to t a k e  o n  a d d i t i o n a l  

r e s p o n s i b i l i t i e s  and to r o t a t e  in s p e c i f i c  t e a c h i n g  a s s i g n m e n t s .

In c o n c l u s i o n ,  I k n o w  t h a t  t h e s e  r e q u e s t s  w i l l  s e e m  h i g h  to 

s o m e  a n d  t h a t ,  i n d e e d ,  t h e r e  m a y  be t h o s e  w h o  w i l l  m a k e  r e f e r e n c e  

to " p i e - i n - t h e - s k y "  w i s h e s .  I c a n  a s s u r e  y o u  t h a t  t h e s e  n e e d s  

a r e  r e a l .  T h e  b l i n d  a n d  d e a f  of A l a s k a  h a v e  the r i g h t  to e x p e c t  

q u a l i t y  t r a i n i n g ,  a n d  t h e  e n t i r e  S t a t e  w i l l  be t he b e n e f i c i a r y  if 

w e  a r e  a b l e  to p r o v i d e  it. A l s o ,  o u r  p r e s e n t  s t a f f  m e m b e r s  a r e  

h i g h l y  q u a l i f i e d  b u t  t h e y  a r e  a l s o  o v e r w o r k e d  a n d  u n d e r p a i d .  If 

we c a n n o t  f i n d  t h e  f u n d s  to h i r e  a d d i t i o n a l  s t a f f  m e m b e r s ,  a n d  if 

we c a n n o t  e s t a b l i s h  b o t h  c o m p a r a b l e  s a l a r i e s  a n d  b e n e f i t s ,  the 

o d d s  a r e  t h a t  w e  w i l l  b e g i n  to l o s e  the s t a f f  we h a v e .  W h y  

s h o u l d  t h e y  c o n t i n u e  to w o r k  f o r  us whe*n t h e y  c o u l d  g e t  b e t t e r  

s a l a r i e s  a n d  b e n e f i t s  e l s e w h e r e  w i t h  l e s s  p r e s s u r e ?

•It is my e a r n e s t  h o p e  t h a t  y o u  a n d  o t h e r  m e m b e r s  of t h e  1 9 8 5  

L e g i s l a t u r e  w i l l  s ee f i t  to g r a n t  t h e s e  r e q u e s t s .  In r e t u r n ,  we 

w i l l  do t h e  v e r y  b e 6 t  t h a t  we c a n  to p r o v i d e  q u a l i t y  s e r v i c e s  to 

b l i n d  a n d  d e a f  a d u l t s  so t h a t  t h e y  w i l l  h a v e  t h e  o p p o r t u n i t y  to 

l e a d  m e a n i n g f u l ,  p r o d u c t i v e  a n d  i n d e p e n d e n t  l i v e s .  If y o u  h a v e  

q u e s t i o n s  c o n c e r n i n g  t h e s e  r e q u e s t s ,  p l e a s e  c o n t a c t  m e  at a n y

t i m e

R e s p e c t  f u L l y ,

J a m e s  K . Um vlg 

I) 1 r e c t o r
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tj w o r k  f o r  a b o

P . S E f f e c t i v e  r e h a b i l i t a t i o n  

r e c e n t  n e w s p a p e r  a r t i c l e  ( y o u 

the I o w a  S t a t e  C o m m i s s i o n  f o r 

on m e .  H o v e v e r ,  I n o w  1 n tend.

I n i t i a l  i n v e s t m e n t  h a d  n o t  b e e n  m a d e ,  I w o u l d  

a p p r o x i m a t e l y  $ A 0 0 , 0 0 0 d u r i n g  my l i f e t i m e  in 

w e l f a r e  b e n e f i t s .  B e c a u s e  I a m  n o w  a t r a i n e d  

w i l l  p a y  t a x e s  b a c k  to s o c i e t y  of n p p r o x i m n t e  

T h e r e f o r e ,  t h e  i n i t i a l  i n v e s t m e n t  w i l l  s a v e  s 

$ 8 0 0 , 0 0 0 .  W h i l e  a l l  s u c c e s s f u l  r e h a b i l l  f: a t i o 

p r o d u c e  s u c h  d ramatic, r e s u l t s  b e c a u s e  of age 
a r e n ' t  b a d  r o t o r n a .
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C O M M ISS IO N ER  OF IN T ER N A L  R EV EN U E  

Washington. DC 20'22-t

l b  DLI 1984

Mr. Darrel E. Nather 
Internal Revenue Service 
Collection Division 
Anchn rage, A las lea

Dear Darrel:

It o-iveg ni- great pleasure, to inform you that you have been selected as 
one of^Is' Outstanding Handicapped Employees of the Year. m ~ s  nonor is 
S S l  l ^ v e d f e x e m p l a r y  coon*. anJ determination serve as a model for

all IRS employees.

t h l „  S l o r  b ^ v o S  S S S ^ . d ‘'S!o & & * * # £ ?
as a r t ^ o s e k u L  trtEute bo all of our fine, dedicated enployees.

Please accept iny personal thanks and congratulations.

With kind regards,

Sincerely,

-

" / C

Departm ent ol liie  Treasury Internal Revenue Service
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T K l i  I L I I  ® 0 S L O T H S
LEGISLATIVE AFFAIRS AGENCY

POUCHY SI A lt  CAI'IIOl JUN tAU AlASKA 9*381 1 
1 0 7  A ( , b  3800

M E M O R A N D U M M a r c h  15, 1985

SUBJECT:

TO:

FROM:

R e s e a r c h  request concerning confid entiality 
and privi lege inherent to electronic 
translators for the deaf

Senator Patrick Rodey 
Attention: Roger Lewis

George W. Edwards 
L egislative  Counsel

This is in resp onse to your request for research on the 
status of the lav; concerning confidentiality and evidentiar y 
privileges that p r ote ct electronic communications carried 
out by the deaf throu gh human  translators.

It is m y  understanding, b a s e d  upon a co nversation w i t h  Roger 
Lewis, that the p r i n ciple concern here is assuring that deaf 
persons have the legal capacity to extend their evidentiary 
privileges to apply to third parties w h o  electr onically 
translate conversations for w h i c h  the deaf person otherwise 
has a privilege. A  secondary concern, I gather, is that 
there be some assurance that such a translator have a 
general obligation  of confidentiality.

W i t h  r egard to the m a tter of privilege, current rules of 
evidence appear to address the question posed here. R e l e­
vant sections are attached. Evidence Rule 503, concerning 
lawyer-client privil ege provides in section (a)(5):

A  communication  is confidential if not intended to be 
disclosed to third persons other than those to w h o m  
disclosure is in furtherance of the r endi t i o n  of p r o­
fessional legal services to the client or those r e a­
sonably n e c e s s a r y  for the tr ansmission of the 
c o m m u n i c a t i o n .

The rule states further in section ( b ) :
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A  client has a p r i v ilege to refuse to disclose and to 
prevent any othe r person from disclosing confidential 
communications m a d e  for the purpose of f a c ilita ting the 
r e n d i t i o n  of p r o fessiona l legal services to the 
client . . .

The Commentary to Rule 503 lends emphasis to the 
applicability of the privi lege to persons involved in the 
communication itself b y  n o t i n g  in section (a)(4):

The definition of ’’representative  of the lawyer 
"recognizes that the lawyer may, in r e n d erin g legal 
services, utilize the services of assistants In 
addition to those employ ed in the process of 
communicating.

The contr olling factor in a situation like that being c o n­
sidered here is the intent of the client, in this instance 
the deaf person. The Co mmen t a r y  to Rule 503 states in s e c­
tion (a ) (5): ■ ro c***** ^ r■* ■ r * ^   - ..j>

...... y} -   - - • • ••••--• ■ -1 • •

The requisite c o n f i den tiality of communications is 
defined in terms of intent. A  c o m m unicatio n m a d e  in 
public or meant to be r e l a y e d  to outsiders or w h i c h  is 
divulge d b y  the client to third persons can scarcely be 
c onsi dered confidential . ... . The intent is 

v, . , ,.inferable from the circumstances.  ̂ ..Unless intent to
.. d i s c l o s e  is apparent, the a t t o r n e y - c l i e n t , comm unication 

.■.I •-is ̂ ponfidentlal ^ . ... wb on* d s ; ncrF'T") c m erw*

The significance of the client's intent is recogn i z e d  in 
B l a ckmon v. S t a t e , 653 P . 2d 669 (Ak, 1982) in w h i c h  the 
court d e termined a c o nversati on b e t w e e n  a defendant and his 
attorney to be p r i v i l e g e d  even w h e n  c a rried on or w i t h i n  
earshot of a police officer.

L egal treatises u p h o l d  this interpretation. W e i n s t e i n ' s  
E v i d e n c e , section 503(a)(4) at page 503-30 states:

-  .*y i- -  -  • -» • ••• -  •* -  - j  , »  T

D isclo s u r e  to those r easonably n e c e s s a r y  for t r a n s m i t­
ting the c o m munication  has r e a d i l y  b e e n  r e c o g n i z e d  as 
not destroying the privilege. Secretaries, clerks and 
interpreters fall w i t h i n  this category.

M c C o r m i c k  on E v i d e n c e , 3rd e d . , states at page 188:



Senator Patrick Rodey
March 15, 1985
Page 3

...if the help of an'interpr eter is ..necessary to enable 
the client to consult 7the .lawyer his presenceiwould;.not 
deprive the communication' of its confidential and 
p r i v i l e g e d  - character inr.a 1 } ■: <■ a 1 s.? cric-i ' the
V -  1 k  • • r

Evidence Rule 504, concerning the p h y s i c i a n  and p s y c h o t h e r­
apist-pat ient privilege, is similar in concept to Rule 503 
and provides yin- section-? (a) (4)-: to perso « irrr. d s
<.*Osp.m1.M'tio*?r i ~ r &c\ s r>v   ̂ "  -»' ar-.^T’ ■*" ' ** * *

A  communication  is confidential if not intended to be 
disclosed to third persons other than those present to 
further the interest of the patient in the c o n s u l t a­
tion, examination, or interview, or persons reasonably 
n e c e s s a r y  for the transmiss ion of the c o m m u n i c a t i o n . ..

Evidenc e Rule 506, c oncerning communications of clergymen, 
states at section (a)(2):

A  communication is confidential if m a d e  p r i v ately and
  . n o t .intended for further disclosure except to other

persons present in furtherance of the p u rpose of the 
communication. cotvj.  ̂ jv *.•, .. ,*v*i*•» • « s
Zzfi.vi* : :v% \ J ~ • .

The Commentary for. Rule 506 m o t e s  ithatc"confidential" ...h ... 
communicatio n is consistent in meaning w i t h i n  Rules 503,
504, and 5 0 6 . . .  . . .  .. . . . . .

Ami. i  — XI 2m «.'• W- V - . . J. J i t .  I .  J.. — \ t  v i U .U I O  1 • • t -  ‘ I
It is m y . opinion, b a s e d  u p o n  the information, set, f o r t h . ,,Li 
above, that any p r i v i l e g e .afforded p deaf p e r s o n  under the 
refere nced rules can b e  e x t ended by the deaf p e r s o n  to apply 
to a third party intermediate communicator, including a 
translator w h o  communicates through electronics.

W i t h  r egard to the matter of confidentially, AS 42.20 
appears to h a v e  in place law that requires confidentiality 
of a translator who communicates electro nically b y  wire  or 
radio. .______ ...______________ ,...

Under'AS 42.20.300 a person w h o  receives or assists in 
receiv ing or who transmits or assists in tra nsmitting a 
communicatio n by wire or radio is p r o h i b i t e d  f r o m  divulging 
the communication except to designated persons. A  copy of 
the law is attached. As the translators of c o ncern here 
transmit and receive b y  wire, they are clearly obligate d to 
m a i n t a i n  the confidential ity of a deaf client u n d e r  this 
statute.



Senator P a trick Rodey
March 15, 1985
Page b

I f  you f e e l  t h e r e  rem a in s  a  n e e d  f o r  l e g i s l a t i o n  i n  t h i s  
a r e a  p le a s e -  l e f  me know and. I  w i l l  be  g l a d  ,,t o , p r e p a r e  , a r e ­
d r a f t  b i l l .  ~ '  ‘ V ' ' ' ’

i'*r cri ***)*& 0 v
GWE: csh
P y z  y y .* w.. K u i e  o u m . c o p  c e m  l u g  t h e  p b v s i c i  -  a m ?  t ! f ? v c h o f c k e r ~
j; •» r* f „ - * . i  ̂i*-* - ’ 1 . -* -  T

an;* r - r o v i o . a s  i r .  s e c t i o n  (.?.) ( :

p e r s o n s  o rc p e n t  :.n f u r  tb  ance '>f: ~•» rr - v • i n  ; *i .** • y  .*• - m  ivn o nr

- i -  pum iet • vy  * 0.1: :'t?o . n o x & o  i t c t i t  x t f r c - v i a s r a i i i c I 1;!



503
Rule 503 . Lawyer-Client Privilege.

(a) Definitions. A s  used in this rule:

(1) A  client is a person, public officer, or corporation, as* 

sociation, or other organization or entity, either public or pri­

vate, w h o  is rendered professional legal services by a lawyer, 

or w h o  consults a lawyer with a view to obtaining professional 

legal services.

(2) A  representative of the client is one having authority 

to obtain professional legal sendees and to act on advice 

rendered pursuant thereto, on behalf of the client.

(3) A  lawyer is a person authorized, or reasonably be­

lieved by the client to be authorized, to practice law in any 

state or nation.

(4) A  representative of the lawyer is one employed to as­

sist the lawyer in the rendition of professional legal services.

(5) A  communication is confidential if not intended to 

be disclosed to third persons other than those to w h o m  dis­

closure is in furtherance of the rendition of professional legal 

services to the client or those reasonably necessary for the 

transmission of the communication.

(b) General lvulc of Privilege. A  client has a privilege to 

refuse to disclose and to prevent any other person from dis­

closing confidential communications m a d e  for the purpose of 

facilitating the rendition of professional legal services to the 

client, (1) between himself or his representative and his law­

yer or his lawyer’s representative, or (2) between his lawyer 

and the lawyer’s representative, or (3) by h im or his lawyer 

to a lawyer representing another in a  matter of c o m m o n  in­

terest, or (4) between representatives of the client or between 

the client and a representative of the client, or (5) between 

lawyers representing the client.

(c) W h o  M a y  Claim the Privilege. The privilege m a y  be 

claimed by the cilent, his guardian or conservator, the per­

sonal represery ative of a deceased client, or the successor, 

trustee, or similar representative of a corporation, association, 

or other organization, whether or not in existence. The person 

w h o  was the lawyer at the time of the communication m a yAlasUn R of C 2/80 E R  63



E v id e n c e  R u l e s ', C o m m e n t a r y
receive different treatment on evidence questions in courts of 

Jaw merely because of differences in financial structure.

If, for example, A  runs a taxi service as a sole proprietor­

ship with several employees, and one employee driver is in­

volved in ar. accident for which A  is sued, the employee’s 

statements co A ’s attorney are not within the attorney-client 

privilege, even though A  m a y  order his employee to talk with 

the lawyer. If A  incorporates, the ruling should not change. 

It should be sufficient that A  and other corporate officers 

having the capacity to seek legal advice and to act on it can 

claim the benefits of the privilege for private communications 

with counsel. A  more permissive privilege would result in sup­

pression of information conveyed to attorneys by employees 

w h o  are .more like: witnesses; than clients aid w h o  hgv.e no 

personal desire for confidentiality.

(3) A  “lawyer” is a person licensed to practice law in any 

state or nation. There is; no requirement that, the licensing 

state or nation recognize the attorney-client privilege, thus 

avoiding excursions into conflict ot laws questions. “Lawyer” 

also includes a person reasonably believed to be a lawyer. For 

similar provisions, see, Cal. Evid. Code § 950 (West 1966). 

Administrative practitipners are ,not lawyers under Rule 503

(a) (3), but m a y  be included as “representatives of the law­

yer” under Rule 503(b) (4).

(4) The definition of "representative of the lawyer” recog­

nizes that the lawyer may, in rendering legal services, utilize 

the services of assistants in addition to those employed in the 

process of communicating. Thus the definition includes an ex­

pert employed to assist in rendering legal advice. It also in­

cludes an expert employed to assist in the planning and con­
duct of litigation, though not one employed to testify as a wit­

ness. The definition does not, however, limit “representative 

of the lawyer” to experts. Whether his compensation is de­

rived immediately from the lawyer or the client is not m a ­
terial.

Rule 503 does not expressly deal with communications from 

an insured to his insurance company. If the insurance agent 

to w h o m  the information is forwarded were viewed as a “rep­

resentative of the lawyer” under Rule 503(a) (4), the privilege

ERC 116 Alaska R  of C 2/80



would apply. This is the rule in most state courts. See McCor- 

_ mick (2d ed.) § 91 at 190. S o m e  federal courts have been un­

sympathetic to this line of reasoning because of the peculiar 

nature of the insurance “situation.” See, e.g., Gottlieb v. Bres- 

ler, 24 F.R.D. 371 (D.D.C. 1959). The d e m a n d  for privilege is 

greater when there is a close connection between lawyer and 

agent and they rely upon confidentiality in their relationship. 

Thus, the result in any particular case m a y  turn on the spe­

cific facts, involved. However, it is clear that no privilege is 

available whe n  a statement is being sought in a controversy 

between the insured, or one claiming under the insured, and 

the insurance company. McCormick (2d ed.) § 91, at 190-91; 

Annot., Privilege of Communications or Reports Between Lia­

bility or Indemnity Insurer and Insured, 22 A.L.R.2d 659 
i j . (  1952) . \7( y j :  'J t f t? . Ktit. •••.*'■• iVu<t l i - » - V:0

(5) The requisite confidentiality of communication is de­

fined in terms of intent. A  communication m a d e  in public or 

: meant to be relayed to outsiders or which is:divulged by the 

client to third persons can scarcely be considered confidential. 

See LaMoore v. United States, 180 F.2d 49, 9th Cir. (1950); 

McCormick (2d ed.) § 95. The intent is inferable from the cir­

cumstances. Unless intent to disclose is apparent, the attorney- 

client communication ,is confidential. Taking or failing to take 

.precautions m a y  be considered as bearing on intent. “C o m ­

munications which were intended to be confidential but were 

intercepted despite reasonable precautions remain privileged.” 

See Subdivision (b) infra; see also J. Weinstein &  M. Berger, 

Weinstein's Evidence, § 503(a) (4) [01] (1979).

Practicality requires that some disclosure be allowed be- 

. yond the immediate circle of lawyer-client and their represen­

tatives without impairing confidentiality, Hence the definition 

allows disclosure to persons to w h o m  disclosure is in further- 

,ance of the rendition of professional legal services to the cli­

ent, contemplating those in such relation to the client as 

“spouse, parent, business associate, or joint client.” Cal. Evid. 
Code § 952, C o m m e n t  (West 1966).

(b) General Rule of Privilege. This subdivision sets forth 

the privilege, using the previously defined terms: client, rep­

resentative of the client, lawyer, representative of the lawyer,Alaska R  of C 2/80 ERC 117



Rule 5 0 4 . Physician an d  Psychotlierapist-Patient
- -• m  m . >)%;»(. i *• v*. . ' . . *. l • 1 ii > c l *  U l l “Privilege.

*■ i -  •• -  w  • .«.■>. . . .  -   ̂ f .  L .  w* -  • v - *

(a) Definitions. A s  used in this rule:

(1) A  patient is a person w h o  consults or is examined 

or interviewed by a physician or psychotherapist.

(2) A  physician is a person authorized to practice medi­

cine in any state or nation, or reasonably believed by the pa­

tient so to be. ~  ........ . “ ‘ ' ‘" "

(3) A  psychotherapist is (A) a person authorized to prac­

tice medicine in any state or nation, or reasonably believed by 

the patient so to be, while engaged in the diagnosis or treat­

ment of a mental or emotional condition, including alcohol 

or, drug addiction, or (B) a person licensed or certified as a 

psychologist or psychological examiner under the laws of any 

state or’nation or reasonably believed by the patient to so be, 

while similarly engaged. , ; '/ .
mull) *.'■> vC (‘<1 II <*<r«I.>*•••: -yhv-n ,̂r f..,„
• (4) A  communication is confidential if not intended to be

disclosed to third persons other than those present to further 

. the interest of the patient in the consultation, examination,

1 ) or interview, or persons reasonably necessary for the trans- 

_  mission of the communication, or persons w h o  are participat­

ing in the diagnosis ahd treatment under the direction of the

L physician or psychotherapist, including members of the pa­

tient’s family.

(b) General Rule of Privilege. A  patient has a privilege to 

j refuse to disclose and to prevent any other person from dis-

|  closing confidential communications m a d e  for the purpose of

diagnosis or treatment of his physical, mental or emotional 

conditions, including alcohol or drug addiction, a m o n g  himself, 

his physician or psychotherapist, or persons w h o  are partici­

pating in the diagnosis or treatment under the direction of the 

physician or psychotherapist, including m e m bers of the pa­
tient’s family.

(c) W h o  M a y  Claim the Privilege. The privilege m a y  be 

claimed by the patient, b y  his guardian, guardian ad litem or 

conservator, or by the personal representative of a deceased 

patient. The person w h o  w as the physician or psychotherapistA la s k a  R  of C  2/80 g g

E v id e n c e  R u l e s  504



E v id e n c e  R u l e s 5.06
Rule 5 0 6 . Com munications of Clergymen.

(a) Definitions. A s  used in this rule:

(1) A  clergyman is a minister, priest, rabbi, or other sim­

ilar functionary of a religious organization, or an individual 

reasonably believed so to be by the person consulting him.

(2) A  communication is confidential if m a d e  privately 

and not intended for further disclosure except to other persons 

present in furtherance of the purpose of the communication.

(b) General Rule of Privilege. A  person has a privilege to 

refuse to disclose and to prevent another from disclosing a 

confidential communication by the person to a clergyman in 

his professional character as spiritual adviser.

(c) W h o  M a y  Claim the Privilege. The privilege m a y  be 

claimed by the person, by his guardian or conservator,, or by 

his personal representative if he is deceased. The clergyman 

m a y  claim the privilege on behalf of the person. His author­

ity so to do is presumed in the absence of evidence to the con-, 

trary. (Added by Supreme Court Order 364 effective August 

1, 1979)
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Rule 506 . Communications to Clergymen.
' The considerations which dictate the recognition of privileges 

generally seem strongly to favor a privilege for confidential 

communications to clergymen. During the period w h e n  most 

of the c o m m o n  law privileges were taking shape, no clear-cut 

privilege for communications between priest and penitent 

emerged. 8 Wigmore § 2394. The English political climate of 

the time m a y  well furnish the explanation. In this country, 

however, the privilege has been recognized by statute in about 

two-thirds of the states and occasionally by the c o m m o n  law 

process of decision.

(a) Definitions. Paragraph (1) defines a clergyman as a 

"minister, priest, rabbi, or other similar functionary of a. re­

ligious organization." ,This concept is not so broad, however, 

to include all self-denominated “ministers.” A  fair construc­

tion of the language requires that the person to w h o m  the 

status.is sought to be attached be regularly engaged in activ­

ities conforming at 1 ast in a general w a y  with those of a 

Catholic Priest, Jewish rabbi, or minister of an established 

Protestant denomination, though not nec issarily on a full-time 

basis. N o  further specification seems possible in view of the 

lack of licensing and certification procedures for clergymen, 

However, this lack seems to have occasioned no particular 

difficulties in connection with the solemnization of marriages, 

which suggests that none m a y  be anticipated here. For simi­

lar definitions of “Clergyman" see Cal. Evid. Code § 1030 

(West); N.J. Rev. Stat. or Stat Ann. (West) § 29.

The “reasonable belief” provision finds support in similar 

provisions for lawyer-client in Rule 503 and for physician and 

psychotherapist-patient in Rule 504. A  parallel is also found in 

the recognition of the validity of marriages performed by un­

authorized persons if the parties reasonably believed them 
legally qualified.

(2) The definition of "confidential” communication is con­

sistent with the use of the term in Rule 503(a) (5) for lawyer- 

client and in Rule 504(a) (4) for physician and psychothera­

pist-patient, suitably adapted to communications to clergymen.

(b) General Rule of Privilege. The choice between a privi-

E v id e n c e  R u l e ^ C o a m e n t a r y ^  '506
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§ 42.20.150 A l a s k a  S t a t u t k s 42.20.300

42.20.150. The notice shall be printed in type which is no smaller than 

any other type on the same page and shall be' preceded by the word 

"warning.” This section does not apply to directories distributed solely 

for business advertising purposes, commonly known as classified 

directories. (§ 4 ch 102 S L A  1957)

Sec. 42.20.150. Definitions. In A S  42.20.120 —  42.20.150

(1) "emergency” means a situation in which property or h u m a n  life 

is in jeopardy and the prompt summoning of aid is essential;

(2) "party line” means a subscriber’s line telephone circuit, 

consisting of two or more main telephone stations connected with it, 

each station with a distinctive ring or telephone number. (§ 1 ch 102 
S L A  1957)

A r tic le  4. E a v e s d ro p p in g  a n d  W ire ta p p in g .Section Section ■' *»300. Unauthorized publication or use of 320. Exemptionscommunications 330. Penalty310. Eavesdropping 340. Definitions
Collateral references. 74 Am. Ju r . 2d. Telecommunications, SIS 209 — 218.86 C .J .S . ,  Tel. &  Tel., Radio &  Televi­sion, § 287.What constitutes an "interception" of a telephone or similar communication

forbidden by the Federal Communications Act (47 U S C  § 605).qr similar state stat­utes, f) ALR3d 423."Wiretapping, 29 Am. Ju r . POP, pp 591 — 639. • •
Sec. 42.20.300. Unauthorized publication or use of c o m m u n i­

cations. (a) A  person who receives or assists in receiving, or w ho 

^transmits or assists in transmitting a communication by wire pr radio 

m a y  not divulge or publish the existence, contents, substance, purport, 

effect, or meaning of the communication, except through authorized 

channels of transmission or reception to

(1) the addressee or the agent or attorney of the addressee;

(2) a person employed or authorized to forward a communication to 
its destination;

(3) proper accounting or distributing officers of the various 

communicating centers over which the communication m a y  be passed;

(4) the master of a ship under w h o m  the person is serving;
(5) another on demand of lawful authority; or p-cu:..-. ..

(6) in response to a subpoena issued by a court of competent jurisdic­
tion.

(b) A  person not authorized by a party to the communication m a y  

not intentionally intercept a communication or divulge or publish the 

existence, contents, substance, purport, effect, or meaning of the 
intercepted communication to any person.108

§ 42.21

(c) A 
receive 

tained

(d) 
reason; 
contain 

or pub 

meanir

(e) A 
the in ft 

cation, 

or divu. 

or mea 

(§ 1 ch

Revise11.60.281L egist
This si law  enf enforcem penalties the prov State, Si: 453 P.2d 

1022 , 90 rehearin: 1368, 25 Nor d dcn ce < devices, by wirelt being usi tion dot- existing 1 rejection and the i of evider Roberts t No. 934), 396 U .S . 515,rehe Ct. 1368.
Sec.

(1) u 
an oral

(2) u 

sonablj 

droppir



han

ord

lely

fied

300

life

uit, 

1 it, 

102

ions-tat-591

mi-

vho
dio
o rt ,
zed

i to

ous
ed;

lic-

’.ay
•he

:he

§ 42 .20.310 P u b l i c  U t i l i t i e s  a n d  C a r r i e r s § 42 .20.310

• •A' .• ?* •O , " . . .

(c) A  person w ho is not entitled to a communication but who has 
.•■'LA received the communication m a y  not use it or any information con­

tained in it for personal benefit or another’s benefit.

(d) A  person who has received a communication and who knows or 

reasonably should know that the communication and the information 

contained in it was obtained ih violation of this section m a y  not divulge 

or publish the existence, contents, substance, purport, effect, or 

meaning of the communication or any part of the communication

(e) A  person who has become acquainted with a communication or 

the information contained in it, and w h o  is not entitled to the communi­

cation, m a y  not use the same for personal benefit or another’s benefit, 

or divulge or publish the existence, contents, substance, purport, effect, 

or meaning of the communication or any part of the communication. 
(§ 1 ch 133 S L A  1966; a m  § 22 ch 166 S L A  1978)

R evisor’s notes. — Formerly A S 11.60.280. Renumbered in 1980. Legislative history reports. — For report on ch. 133, SLA  1966, see 1966 House Journal, p. 522.
N O T E S  T O  D E C IS IO N S

i t : .

•I

,-® s)

This section m akes no exception for law  enforcem ent officers. — A  law enforcement officer is subject to the same penalties as a private citizen who violated the provisions of the statute. Roberts v. State, Sup. C t. Op. No. 550 (File No. 934), 453 P.2d 898 (1969), cert, denied, 393 U .S . 1022, 90 S . Ct. 594, 24 L . Ed. 2d 515, rehearing denied, 397 U .S . 1059, 90 S . Ct. 1368, 25 L . Ed. 2d 681 (1970).N or does it ch an ge la w  as to evi­dence obtained by eavesdropping devices. — In regard to evidence obtained by wiretap or other eavesdropping devices being used in court proceedings, this sec­tion does not in any way change the existing law of Alaska. The admittance or rejection of such evidence is left to case law and the rules governing the admissibility of evidence as interpreted by the court. Roberts v. Slate, Sup. Ct. Op. No. 550 (File No. 934), 453 P.2d 898 (1969), '•ert. denied, 396 U .S . 1022, 90 S . C t. 594, 24 L. Ed. 2d 515, rehearing denied, 397 U .S . 1059,90 S. C t. 1368, 25 L . Ed. 2d 681 (1970).

No provision excluding testimony obtained by eavesdropping had been enacted in conjunction with this section. J .M .A . v. State, Sup. C t. Op. No. 1201 (File No. 2391), 542 P.2d 170(1975).Interception alone constitutes prohibited activity . — Subsection (b) of this section deals with the initial acqui­sition of a message by persons through the interception of the message at any time. The section contemplates an intentional interception. It should be noted that under this section, the interception alone consti­tutes a prohibited activity. There is no need to prove interception and divulgence, although the latter activity is also prohibited by this section. Roberts v. State, Sup. Ct. Op. No. 550 (File No. 934), 453 P.2d 398 (1969), cert, denied, 396 U .S . 1022, 90 S . Ct. 594, 24 L. Ed. 2d 515, rehearing denied, 397 U .S . 1059, 90 S . Ct. 1368, 25 L. Ed. 2d 681 (1970).
Sec. 42.2(1.310. Eavesdropping. A  person m a y  not

(1) use an eavesdropping device to hear or record all or any part of 

an oral conversation without the consent of a party to the conversation;

(2) use or divulge any information which the person knows or rea­

sonably should know  was.obtained through the illegal use of an eaves­

dropping device for personal benefit or another’s benefit;

109
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Jury Selection: The Courts, The 
Constitution, and the Deaf

Tra d itio n a lly , hand icapped  persons have been a lm ost u n iversa lly  ex­
cluded from  jury' service regardless o f q u a lifica tio n s  tha t m ig h t offset 
their p a rticu la r d isa b ilitie s.1 C a lifo rn ia , fo llow ed  by  several o ther 
states, has recently  am ended its C o d e  o f C iv il P ro ce d u re  to  a llow  b lin d  
and w hee lcha ir-bound  persons to be ju ro rs ,2 bu t d e a f persons are a p ­
parently still excluded,3 R e ce n t developm ents suggest th a t the p ro h ib i­
tion against dea f ju ro rs  m ay have little  re m a in ing  v ita lity . Le g is la tio n  
recently in tro d u ce d  in  the C a lifo rn ia  A ssem bly  w o u ld  a llo w  d e a f per-

1. Typical modem jury selection statutes require that the prospective juror be "in possession of his or her natural faculties." See, e.g., C al. C iv . P ro c . Co d e  §198(2); N .Y . J u d . L aw  §510 (Consol.). In construing this language in the predecessor of Section 510 in the New York statute, the New York courts held that a blind man who was a professor at a state university was not “ in possession of his natural faculties,'' and was thus incompetent to be a juror. Lewinson v. Crew’s, 28 App. Div. 2d 111, 282 N.Y.S.2d 83 (1967), o ffd  mem., 21 N.Y.2d 898, 236 N.E.2d 853 (1968), 
remittitur amended, 21 N.Y.2d 1004, 238 N.E.2d 326, appeal dismissed, 393 U .S . i3 (1968).2. California Code of Civil Procedure Section 193(2) provides “ that no person shall be deemed incompetent [for jury service) solely because o f the loss o f sight in any degree or other disability which substantially impairs or interferes with the persons's mobility. . . ."  The Oregon statute is perhaps a bit broader, prohibiting exclusion "on the basis o f blindness or physical handi­
cap alone" (emphasis added). O re . R ev . Stat . §10.030. See also W ash . R ev . C o d e  §2.36.070 (exclusion based on blindness prohibited). Some statutes are entirely silent on the matter of a juror's physical capabilities and conceivably, otherwise qualified deaf persons and blind persons could be considered under such statutes. See, e.g., Fla . Stat . A n n . §40.07; V a . Co d e  §8.01-338.3. In a suit brought by a deaf woman who had been dismissed from a jury panel in Los Angeles, the superior court sustained the demurrer of the jury commissioner, finding, inter alia, that Code of Civil Procedure Section 198 disqualifies deaf persons from jury service. Meyer v. Zolin, No. C  (L.A. Super Ct., Dec. 20, 1979) (copies of Complaint, Demurrer, and Ruling on Demurrer on file at the Pacific Law Journal). The case has been appealed to the Second Dis­trict Court of Appeal.While the prohibition against deaf jurors is not explicit in the terms o f Section 198, the legisla­tive history of SB 1525 (1977-78 Reg. Sess.) makes it clear that the legislature was not willing to abrogate the traditional prohibition. SB 1525 amended Section 198 to allow wheelchair-bound persons to serve as jurors. See Ca l . Stats . 1978, c. 301, §2. As originally introduced, the bill "provide[d] that a person shall not be excluded from jury duty because of any physical handicap." SB 1525, Legislative Counsel's Digest, as introduced, February 13, 1978 (emphasis added). The term "physical handicap" was interpreted to include deafness. See Bill Digest on SB 1525 pre­pared by Senate Committee on Judiciary (copy on file at the Pacific Law Journal). An amend­ment introduced in the Assembly on May 25, 1978, changed “any physical handicap" to "disability which substantially impairs or interferes with the person's mobility," See Jo u rn a l  o f 

th e  Ca l ifo rn ia  Assem bly  14843 (1977-78 Reg. Sess.) This version was enacted. C al . Sta ts . 1978, c. 301, §2. Also enacted as part of the Assembly amendment was the following caveat: The Legislature hereby declares that failure to include any specific category of disabled persons within the proviso in subdivision 2 of Section 198 o f the Code o f Civil Procedure . . . shall not be interpreted as legislative intent to either qualify or disqualify such per­sons from jury service.C a l. Stats . 1978, c. 301, §4, The net result of of the legislature's evasive action was to leave intact the common law prohibition against deaf jurors.
967



Pacific Law Journal / Vol. // 19S0 / Deaf Jurors

sons to be considered fo r ju ry  service.4 D e a f persons have actually  
been seated as ju ro rs  in  tw o recent crim in a l cases5 and there has been 
litig a tion  in  C a lifo rn ia  and elsewhere on the issue o f w hether dea f per­
sons have a right to sit on  ju rie s .6

Case law  and statutes exclud ing  d e a f persons from  ju ry  service have 
generally d ae so on the ground  that a dea f ju ro r’s presence w ould  
in fringe  a litig a n t’s right to  a fa ir tria l.7 C o u rts  have held  that deafness 
is a ph y sica l d isa b ility  that substantia lly  interferes w ith  the perform ­
ance o f the tasks o f  a ju ro r , thereby depriv ing  litigants o f tl.e  right to a 
fa ir tria l.8 T h a t right, how ever, is arguably threatened m ore by the ex­
clu s io n  o f d e a f persons from  the ju ry  selection process than by the po­
tentia l effects o f  a ju ro r ’s deafness du rin g  a tria l. T h is  com m ent w ill 
con tend  that the sixth am endm ent guarantees a tria l by  a ju ry  chosen 
from  a poo l that in clu d e s deaf persons. Certa in ly , the p ra ctica l im pact 
o f a dea f ju ro r  on  the tria l process cannot be dism issed as un im portant, 
but a:; w ill be dem onstrated, no  aspect o f  this im pact is so insurm ounta ­
ble that a to ta l exclusion  o f d e a f persons, w ithout regard to in d iv id u a l 
capab ilities, is required. Furtherm ore , to subject d e a f persons to a 
blanket exclusion  from  jur}' service w hile other groups w ith  sim ila r per­
ceptive d isab ilities are statutorily  guaranteed the opportun ity  to serve, 
raises equal pro tection  problem s. T h e  in itia l concern , how ever, m ust 
center around  the rights o f  the litigants whose interests in the  outcom e 
o f  the tria l are at stake.

D eaf J urors A nd  T he  R ig h t  T o A F air  T rial

T h e  nexus between d e a f ju ro rs  and the right to a fa ir tria l has two4. AB 3285, 1979-80 Regular Session, as introduced, M,.rch 12, 1980.5. John O’Brien was seated as a juror in a criminal case in Seattle, Washington. State v. Robert J . Scalese, Crim. Cause No. 90771 (King Cty. Super. Ct., August 14-16, 1979). The de­fendant was acquitted. Charles Peck was seated as juror in a criminal case in Oakland, California ’ .i October, 1979. Because the defendant was acquitted of violating California Penal Code Section i47(b) in a cast that attracted widespread media attention, it is not deemed appropriate to use his name. This case will hereinafter be cited as Oakland Deaf Juror Case. See Letter from Thomas Deal, Alameda County Drnuty District Attorney, to Harold Craig Manson, March 11, 1980 [here­inafter cited as Letter on Oakland Deaf Juror] (copy on file at the Pacific Law Journal).6. Eckstein v. Kirby, 452 F. Supp. 1235 (E.D. Ark. 1978); Meyer v. Zolin, No. C  302883 (L.A. Super. Ct., Dec. 20, 1979).7. See, e.g., 452 F. Supp. 1235; Commonwealth v. Brown, 332 A.2d 828 (Pa. Super. 1974); No. C  302883 (L.A. Super. Ct., Dec. 20, 1979).8. 332 A.2d at 831. There is no " le p l” definition of deafness. The term ‘‘dear’ in thiscomment refers to persons “ totally deaf,” that is, “ JtJhosc in whom the sense of hearing is non­functional for the ordinary purposes of life.”  R. B en der , T he Conquest o f  D eafness 11(1970). A considerable body of case law purporting to treat the issue of “deaf' jurors deals withpersons who are "hard of hearing,”  i.e., "those in whom the sense of hearing, although defective,is functional, with or without a hearing aid.”  Id:, see 47 A m . Ju r . la  Ju ry  §109; 31 Am . Ju r . Ju ry §130; 15 A .L.R . 2d 534. Nearly 14 million Americans have some hearing impairment; of these, nearly two million are deaf as defined above. J . Sche in  & M. D elk , T he D eaf Popula t io n  of 
the  U n ited  States 4 (19"M).
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aspects. F irs t, the litig a n t is entitled  to a f a i r  ju r y  se lectio n  p ro ce ss .9 
Second , the litig a n t is entitled to a f a i r  con sideration  o f  th e c a se .'0 T h e  
separate issues raised by these tw o aspects m erit in d iv id u a l treatm ent.

A. F a irn e ss in  the J u ry  S e lection  P ro cess

A  “fa ir tria l” in  C a lifo rn ia  is a tria l before a ju ry  representing a 
“cross-section” o f  the co m m u n ity , from  w h ich  no  “ cogn izab le” class or 
group w ith in  the co m m u n ity  has been excluded in  the ju ry  selection 
process.11 C a lifo rn ia  courts have generally fo llow ed the analysis o f th is 
p rin cip le  developed over several decades in  the federal co u rts .12 V io la ­
tion o f  this p rin c ip le  is per se a den ia l o f  a litig a n t’s right to  a fa ir 
tria l.13

R e ce n tly , the U n ite d  States Suprem e C o u rt in  D urcn  v. M is so u r i14 set 
forth a three part test to establish a prim a facie  v io la tio n  o f  the cross- 
section p rin cip le . F irs t, the existence o f  an excluded “ cogn izab le” or 
d istinctive  g roup  in  the co m m u n ity  m ust be sh o w n .15 Se co n d , the  co m ­
p la inan t m ust show  that the representation o f th is g roup  in  the poo l 
from  w h ich  ju rie s  are selected is no t fa ir and reasonable in  re lation to 
the num ber o f  su ch  persons in  the co m m u n ity .16 F in a lly , it m ust be 
established that the g ro u p ’s underrepresentation is caused by system ­
a tic exclusion  o f  the g roup  from  the ju ry  se lection  process.17

W ith  respect to the exclusion  o f  dea f persons, it is no t necessary to 
dw ell at length  over the second and th ird  elem ents o f  the D uren  test. 
S in ce  d e a f persons are no t represented a t a l l  in  the ju ry  se lection  p ro c­
ess, no  m athem atica l analysis is required to co n clu d e  that the ir current 
representation is no t fa irly  or reasonably related to  their num bers in  the 
com m un ity . T h e  fa ct that the exclusion  is the result o f  a legislative a ct9. Taylor v. Louisiana. 419 U.S. 522 (1975); Peters v. KifT, 407 U.S. 493 (1972); Ballard v.United States, 329 U.S. 187 (1946); Thiel v. Southern Pac. Co.. 328 U .S. 217 (1946); Glasser v.United States, 315 U.S. 60 (1942); Smith v. Texas, 311 U.S. 128 (1940).10. Mullaney v. Wilbur. 421 U.S. 684 (1975); Taylor v. Hayes, 418 U.S. 488 (1974); In  re Murchison, 349 U .S. 133 (1965).11. See generally People v. Wheeler. 22 Cal. 3d 258, 583 P.2d 748, 148 Cal. Rptr. 890 (1978).12. See id.\ People v. Carter, 56 Cal. 2d 549, 364 P.2d 477, 15 Cal. Rptr. 645 (1961); People v. White, 43 Cal. 2d 740, 278 P.2d 9 (1954). For an overview o f the federal history of the principle of cross-sectionalism, see J .  V an  D y k e , Ju r y  Select io n  Pro c ed u res : O ur  U n c erta in  Co m m it ­
ment to  R epresen ta t ive  Panels (19"»7) [hereinafter cited as Ju r y  Select io n ); Daughtrey, 
Cross-sectionalism in Ju ry Selection Procedures after Taylor v. Louisiana, 43 T enn . L. R ev . 1(1975) (hereinafter cited as Daughtrey],13. Taylor v. Louisiana. 419 U.S. 522 (1975); Peters v. KifT, 407 U.S. 493 (1972); Ballard v.United Stales, 329 U.S. 187 (1946); Thiel v. Southern Pac. Co., 328 U.S. 217 (1946); Glasser v.United States, 315 U.S. 60 (1942); Smith v. Texas, 311 U.S. 128 (1940).14. 439 U.S. 357 (1979). See Comment, Systematic Exclusion in the Ju ry Selection Process, 19 
W ashdurn  L.J. 160 (1979).15. 439 U.S. at 364.16. Id .17. Id.
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cle a rly  qua lifies the exclusion  as “system atic.” 18 T h u s , in  order to show 
that the exclusion  o f  d e a f persons from  the ju ry  selection process de­
prives litigants o f a fa ir tria l, only the first elem ent o f  the D uren  test 
need be analyzed. T h is  requires a show ing that d e a f persons are a d is­
tin ctiv e ly  cogn izab le  group  in  the co m m u n ity  whose exclusion  deprives 
ju rie s  o f  a representative cross-section o f the co m m un ity . Before  spe­
cifica lly  addressing that issue, it is appropriate  to discuss the develop­
m ent o f the cross-section  p rin cip le  in  order to com prehend its fu ll 
im p o rt to the righ t to a fa ir trial.

/. D evelopm ent o f  th e C ross-section P rin c ip le

T h e  germ  o f  the cross-section  p rin cip le  is in  the sixth am endm ent 
guarantee o f cr im in a l tria ls “ by an im partia l ju ry  o f  the State and  d is­
tr ic t w herein the crim e  sha ll have been com m itted . . . .” 19 T h e  p rin c i­
p les developed u nder the sixth am endm ent are lo g ica lly  app licab le  to 
c iv il tria ls.20 In  1940, the U n ite d  States Suprem e C o u rt, in  Sm ith  v. 
T exas f  interpreted “im p a rtia l ju ry ” to m ean one draw n from  a cross- 
section  o f  the co m m u n ity . In  an o ft-quoted  passage now  regarded as 
“sem ina l,”22 the C o u rt declared: .

It is part o f the established tradition in the use o f juries as instru­
ments o f public justice that the jury be a body truly representative o f 
the com m unity. . . . [T]he exclusion from jury  service o f otherwise 
qualified groups not only violates our Constitution and the laws en­
acted under it, but is at war with our basic concepts o f a dem ocratic 
society and a representative government.23

T h e  de cis io n  in  Sm ith  was p laced upon  equal p ro tection  grounds 
since  the sixth am endm ent d id  not then apply  to the States.24 Th e  
Suprem e C o u rt in  its supervisory role then gradually  extended the18. Meyer v. Zolin, No. C  302883 (L.A. Super. Ct., Dec. 20, 1979) (ruling on Demurrer, at 2) (copy on file at the Pacific Law Journal).19. U .S. Co nst ., amend. VI.20. The sixth amendment did not apply to the states, and states were not required to have jury trials in criminal prosecutions prior to the decision in D u n c a n  >' L o u i s i a n a , 391 U.S. 145(1968). D u n c a n  applied the sixth amendment to the states through th lue process clause of the fourteenth amendment. The seventh amendment right to jury trial in civil cases has not been incorporated into the fourteenth amendment and theoretically states need not have juries in civil cases. Minneapolis & St. Louis R.R. Co. v. Bombolis, 241 U .S. 11 (1916). B u t  see C a l.  C on s t ., an. I, §16 (jury trial “ inviolate right" in both civil and criminal actions).In the p t t - D u n c a n  era, however, and today with respect to civil trials, the theory was and is that if  a stale chooses to provide jury trials, it must do so on terms that comport with notions of due process and equal protection. See Peters v. KifT, 407 U.S. 493, 501 (1972) (plurality opinion per Marshall, J.).21. 311 U.S. 128 (1940).22. People v. Wheeler, 22 Cal. 3d 258, 267, 583 P.2d 748, 755, 148 CaL Rptr. 890, 896 (1978).

23. 311 U.S. at 130. Some evidence suggests that the cross-sectional jury dates to the thir­teenth century. See Ju r y  S elect io n , supra note 12, at 12.24. See note 20 supra.
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cross-section requirem ent to feder: 
sectionalism  was fin a lly  read into 
the m eantim e, how ever, the C a lifc  
cross-section requirem ent, saying 

The  Am erican system requires a. 
section o f the entire com m unity 
fact that eligible jurors are to be

Later, in  Peop le W heeler?* the 
ism is a requirem ent under the si 
constitu tion .30

A n  observation about the pract 
cip le  is in  order. Cross-sectional: 
every g roup  in  the com m un ity  a  
A s  the C a lifo rn ia  Suprem e C o u r  
requirem ent is that there be no  
any g ro u p  or groups o f  citizens I 
thcr, cross-sectionalism  leaves th 
cations as lo n g  as the pool v. q i 
com m un ity .33 A  litig a n t is not e
sition .34

G iv e n  the foregoing, it m ig h t. 
o f  d e a f persons is condem ned 1 
Th e  argum ent w ould  be that de 
m u n ity  and shou ld  therefore b 
w ould  not d istingu ish  dea f per 
sons. N o t ju s t any “group” is ei

25. See 407 U.S. at 500 n.9.26. Williams v. Florida, 399 U.S. 78, the slates is much more apparent in Tap/or assens that the Fifth Circuit Court of App it binding on the states as early as 1966. D 365 F.2d 698 (5th Cir. 1966).27. 43 Cal. 2d 740, 278 P.2d 9 (1954’28. Id . at 754, 278 P.2d at 18. See ai. Cal. Rptr. 890 (1978); People v. Carter. 56 I court's language in White was a paraphr.r J  Co., 328 U.S. 217, 220 (1946).29. 22 Cal. 3d 258, 583 P.2d 748, 1430. I d .  at 272, 583 P.2d at 758, 14831. Taylor v. Louisiana, 419 U.S. 52 \ (9th C ir .'1977); United Stales v. Gast, 4 I (1972); United States v. DiTomasso, 405 f Simmons v. Uniied Slates, 406 F.2d 456 I32. 43 Cal. 2d at 749. 178 P.2d at 133. 419 U .S. at 538; Carter v. Jury-134. 419 U.S. at 538, citing Fay v. h fiV “ >6 U .S. 404 (1972). See a/so 22 Cal. 3<^  35. See text accompanying noie 23
t  .
ft'
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cross-section requirem ent to federal crim in a l and civ il a ctio n s.-5 C ro ss­
sectionalism  was fin a lly  read in to  the sixth am endm ent in 1970.26 In  
the m eantim e, how ever, the C a lifo rn ia  Suprem e C o u rt had adopted the 
cross-section requirem ent, saying in  Peop le v. W liite'?1

The Am erican system requires an impartial jury  drawn from a cross- 
section o f the entire com m unity and recognition must be given to the 
fact that eligible jurors are to be found in every stratum o f society.28 

Later, in  Peop le v. W heeler P  the co u rt explained that cross-sectiona l­
ism is a requirem ent u nder the state co n stitu tio n  as w ell as the federal 
cu is titu tio n .30

A n  observation about the p ra ctica l m eaning o f  the cross-section p rin ­
ciple is in  order. C ross-sectiona lism  does not require representation o f 
every group in  the co m m u n ity  on  every or any ju ry  a ctua lly  chosen .31 
As the C a lifo rn ia  Suprem e  C o u rt aptly  noted in  IV h ite, “Th e  p rin cip a l 
requirem ent is that there be no system atic or in ten tiona l exclusion o f 
any group o r groups o f citizens from  the prospective ju ry  lists.”32 F u r ­
ther, cross-sectionalism  leaves the states free to prescribe ju ro r q u a lifi­
cations as long  as the p o o l o f qua lified  persons is representative o f the 
com m unity .33 A  litig a n t is not entitled  to a ju ry  o f any specific co m p o ­
sition.34

G iv en  the foregoing, it m ight seem sufficient to say that the exclusion  
o f dea f persons is condem ned  by  the cross-section requirem ent alone. 
Th e  argum ent w o u ld  be that d e a f persons are a group w ith in  the co m ­
m unity and shou ld  therefore be in clu d e d .35 T h is  approach , how ever, 

-w ould not d istingu ish  d e a f persons from  any other co lle ctio n  o f per­
sons. N o t ju s t any “g ro u p ” is entitled to equal consideration  in  the ju ry

25. See 407 U.S. al 500 n.9.26. Williams v, Florida, 399 U.S. 78. 100 (1970). Actually, the effect of the requirement onihe states is much more apparent in Tavtorv. Louisiana. 419 U.S. 522 (1975). Professor Daughtrey asserts that thr Fifth Circuit Court of Appeals had constituionalizcd cross-sectionalism and made it binding or. the states as early as 1966. Daughtrey, supra note 12. at 29-30; see Labat v. Bennett, 365 F.2d 698 (5th Cir. 1966).27. 43 Cal. 2d 740. 278 P.2d 9 (1954).28. Id . at 754, 278 P.2d at 18. See also People v. Wheeler, 22 Cal. 3d 258, 5S3 P.2d 748, 148Cal. Rptr. 890 (1978); People v. Carter, 56 Cal. 2d 549, 364 P.2d 477, 15 Cal. Rptr. 645 (1961). Thecourt's language in W rite  was a paraphrase of two sentences found in Thie l v. Southern Pacific 
Co., 328 U.S. 217, 220 (1746).29. 22 Cal. 3d 258, 583 P.2d 748, 148 Cal. Rptr. 890 (1978).30. Id . at 272, 583 P.2d at 758, 148 Cal. Rptr. at 899.31. Taylor v. Louisiana, 419 U.S. 522, 538 (1975); see United Stales v. Potter, 552 F.2d 901 (9th Cir.' 1977); United States v. Gast, 457 F.2d 141 (7th Cir. 1972), cert, denied, 406 U.S. 969 (1972.; United Slates v. DiTcmasso, 405 F.2d 385 (4th Cir. 1969), cert, denied. 394 rLS. 934 (1969); Simmons v. United Stales, 406 F.2d 455 (5th Cir. 1969).32. 43 Cal. 2d at 749, 178 P.2d at 15; see 419 U.S. at 538.33. 419 U.S. at 538; Carter v. Jury Comm’n o f Greene County, 396 U.S. 320 (1970).34. 419 U .S. at 538. citing Fay v. New York, 332 U.S. 261 (1947) ? ,id Apodoca v. C ton, 406 U.S. 404 (1972). See also 22 Cal. 3d al 277, 583 P.2d at 762, 148 Cal. Rptr. at 903.35. See text accompanying note 23 supra.
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selection process. A  g roup  m ust be co n s titu tio n a lly  "cogn izable” for th is purpose.

2. The C o gn iza b ility  F a c to r
Th e

"ersate p n n cip le  o f  "cogn izab ility” in  the ju ry  se lection  process is un i-
illy  sa id  to have had  its genesis in  H ernandez  r. Texas? *  w herein 
Jnited States Suprem e C o u rt stated-I ft. • u u v t u a u  us genesis in  h

   ,  n u c ,the U n ite d  States Suprem e C o u rt stated:
W hen the existence o f a distinct class is demonstrated, and it is fur­
ther shown that the laws as written or as applied, single out that class 
for different treatment not based on some reasonable classification, 
the guarantees o f the Constitution have been violated.37

T h e  task o f  de fin in g  co g n iza b ility  was le ft to the  low er federal 
courts.38 N o t  surprising ly , the results have varied.39 T h e  C o u r t o f  A p ­
peals for the N in th  C ir c u it  observed that “fa] precise d e fin itio n  o f  w hat 
constitutes a co gn izab le  group la ck in g  in  the d e cid e d  cases . . . .  
[C Jo g n iza b ility  w ill necessarily \ lry  w ith  lo ca l co n d itio n s .”40 

T h e  case that has been praised as the  “m ost th o u g h tfu l analysis"41 o f 
co g n iza b ility  is U n ite d  S ta te s  u G uzm an  42 In  d e cid in g  that 18 to  21 
year-olds d o  not constitu te  a co g n iza b le  group , the D is tr ic t  C o u rt for 
the So u the rn  D is tr ic t o f  N ew  Y o rk  set ou t three factors d e fin in g  such  a 
group. F irs t, the g ro u p  m ust have a  defin ite  a nd  u n sh iftin g  m em ber­
sh ip .43 T h is  requires som e cha ra cte ristic that lim its the g ro u p .44 Se c­
ond, there m ust be a “com m on th read” o f  ideas, attitudes, or36. 347 U.S. 475 (1954).37. Id . al 47S. See also V n  ed Stales v. Potter, 552 F.2d 901. 905 (9lh Cir. 1977); Daughtrey, 
supra note 12, at 13; J u r y  S e le c t i o n ,  supra note i  2, at 4S. O f particular interest also is Gcwin, 
An Analysis o f Ju ry Selection Decisions (appended to the opinion in Foster >•. Sparks, 506 F.2d 805, 811 (5th Cir. 1975)). Judge Gewin’s report was originally prepared for the Committee on the Operation of the Jury Sysfem, Judicial Conference o f the United States. Judge Gewin observes that the language in the text quoted from Hernandez "could be deemed the precursor o f the sus­pect classification terminology," which he says the Court introduced only a short time later in 
Bolting k Sharpe, 347 U.S. 497 (1954). 506 F.2d at 820 n.41. (It appears that the "suspect" class teiminology actually originated in Korematsu v. United States, 323 U.S. 214, 216 (1944)). None­theless, “cognizability”  and "suspect classification" are not identical. A  class may be "cognizable" for sixth amendment purposes, yet not “suspect" for fourteenth amendment purposes. Some groups are both “cognizable" and “suspect” e.g., racial groups. Women are clearly a cognizable group, see Taylor v, Louisiana, 419 U.S. 522 (1975); Duren v. Missouri, 439 U .S. 357 (1979); yet classifications based on sex have not been anointed "suspect” by a majority o f the Cot.rt, see

Stanton v. Stanton, 421 U .S . 7 (1975). But see Frontiero v. Richardson, 411 U.S. 677 (1973) (plu­rality o f four Justices held sex to be a "suspect" classification).38. In fact, the Supreme Court has rarely, i f  ever, used the term “cognizability" to describe the principle announced in Hernandez. The term most likely originated with a lower court, al­though which court, and when and where do not appear in the relevant literature.39. For a summary o f the cognizability decisions to 1974 ^ — •14-15 n.49. at ..nwjr originated with a lower cour—  — auu wnen and where do not appear in the relevant literature.39. For a summary o f the cognizability decisions to 1975, see Daughtrey, supra note 1 14-15 n.49.
40. United States v. Potter, 552 F.2d 901, 903 (9th Cir. 1977).41. Daughtrey, supra note 12, at 13-14 n.49.42 337 F  Supp. 140 (S.D .N .Y. 1972), ajpd, 468 F.2d 1245 (2d Cir. 1972), cert, denied. 410 u.o. 7j/ (iy/3).43. Id . at 143.44. Id .
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experiences lha t gives the group 
share a co m m u n ity  o f  interest that 
other groups or in d iv r1uals in  th 
factors, courts have om etim es i 
thought o f as d istin ct and identif

Th e  C a lifo rn ia  Suprem e C o  
co g n izab ility  in  A dam s v. Superic 
sons resident in  the state for less 
nizable class. T h e  co u rt d id  not 
co g n iza b ility ; rather, the o p in io  
quirem ent o f  Guzm an  w ithout < 
dissenting, believed the m ere fa> 
proved the co g n iza b ility  o f  the g 
tion was unnecessary.50

F o r  nearly  five years, cogniz; 
man-A dam s  “ com m on thread.” 
braced the ph ilosophy  he had 
m ajority  o p in io n  in  R ub io  r. Si 
ex-felons and resident aliens ar 
ow n in terpretation  c f  the “com i 
m an  requirem ent that the gro 
sented by other m em bers o f th

T h e  “com m on thread” M os 
arising from  . . . life  experier 
possessors a com m on social 
events.” 53 T h e  explanation  foi

45. Id . This element is not to be n; socioeconomic group has a rigorous idcoh 69. Additionally, as Professor Van Dyke pears to conflict with Justice Marshall’s <[i]t is not necessary to assume lhat thorder to conclude, as we do, that thhuman events that may have unsusp 407 U .S. 493,504 (1972). On the other ha be viewed as demanding that the grouj thread may be seen as referring to "a fla were excluded. See Ballard v. United S46. 337 F. Supp. at 143-44.47. See United States v. Potter, 552 Court, 403 F. Supp. 486 (N.D. Cal. 19748. 12 Cal. 3d 55, 524 P.2d 37j. 11.‘ in California appears to have been in I  523. 529 (1971).49. 12 Cal. 3d at 60, 524 P.2d at 350. Id . at 66, 524 P.2d a; 383, 11551. 24 Cal. 3d 93, 593 P.2d 595, I52. Id . at 98, 593 P.2d at 598, 15453. Id .
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experiences that gives the group coh e sio n .45 F in a lly , the g roup  m ust 
share a co m m u iv 'y  o f  interest that ca n n o t be adequately represented by 
other groups o r in d iv id u a ls  in  the p o p u la tio n .46 In  ad d itio n  to these 
factors, courts have som etim es requ ired  that the p a rticu la r class be 
thought o f  as d is tin ct and identifiab le  by  the larger co m m u n ity .47

Th e  C a lifo rn ia  Suprem e C o u rt first articu la ted  the concep t o f 
cogn izab ility  in  A dam s v. Superio r C o u rt,48 w here it was held that per­
sons resident in  the state for less than  one year do  not constitu te  a co g ­
nizable class. T h e  co u rt d id  not attem pt an independent de fin ition  o f 
cogn izab ility ; rather, the op in ion  adopted  the “com m on  thread” re­
quirem ent o f  G uzm an  w ithout com m ent or cita tio n .49 Ju stice  M o sk , 
dissenting, believed the mere fact that a “g roup” was being discussed 
proved the co g n iza b ility  o f the group , and  that any further determ ina­
tion was unnecessary.50

F o r  nearly  five years, co g n iza b ility  in  C a lifo rn ia  hung  by the Guz- 
man-Adam s “ co m m o n  thread.” In  1979, how ever, Justice  M o sk  em ­
braced the p h ilo so p h y  he had eschew ed in  A dam s and authored the 
m ajority o p in io n  in  R ub io  S up e rio r C ourt f  R e je ctin g  a cla im  that 
ex-felons a nd  resident aliens are co g n iza b le  groups, M osk  la id  out h is 
own in te rp re ta tio n  o f  the “com m on thread” and adopted the th ird  G uz­
man requ irem ent tha t the group’s interests no t be adequately repre­
sented by o ther m em bers o f the co m m u n ity .52

T h e  “co m m o n  thread” M osk  described  as “ a com m on  perspective 
arising fro m  . . .  life  experience in  the g roup” that “im part[sj to its 
possessors a co m m o n  social or p sy ch o lo g ica l ou tlook  on  hum an 
events.”53 T h e  exp lanation  fo : a d o p tio n  o f  the th ird  Guzm an  require-

45. Id . This element is not to be narrowly construed since obviously "no racial, ethnic or socioeconomic group has a rigorous ideological cohesiveness." J u r y  S e le c t i o n ,  supra note 12, at69. Additionally, as Professor Van Dvkc points out, id ., this "common thread" requirement ap­pears to conflict with Justice Marshall’s observation in Peters v. K iff that|i)t is not necessary to assume that the excluded group will consistently vote as a class inorder to conclude, as we do, that their exclusion deprives the jury of a perspective onhuman events that may have unsuspected importance in any case that may be presented.407 U.S. 493, 504 (1972). On the other hand, the Guzman "common thread" requirement need not be viewed as demanding that the group have a predictable decisional outlook. The common thread may be seen as referring to "a flavor, a distinct quality" which would be lost if the group were excluded. See Ballard v. United States, 329 U.S. 187, 193-94 (per Douglas, J.)46. 337 F. Supp. at 143-44.47. See United States v. Potter, 552 F.2d 901, 905 (9th Cir. 1977), citing Quadra v. Superior Court, 403 F. Supp. 486 (N.D. Cal. 1975).48. 12 Cal. 3d 55, 524 P.2d 375, 115 Cal. Rptr. 247 (1974). Actually, the first use of the term in California appears to have been in People v. Hoitand, 22 Cal. App. 3d 530, 540, 99 Cal. Rptr. 523,529 (1971).49. 12 Cal. 3d at 60. 524 P.2d at 378. 115 C al. Rptr. at 250.50. Id . at 66, 524 P.2d at 383, 115 Cal. Rptr. at 255.51. 24 Cal. 3d 93, 593 P.2d 595, 154 Cal. Rptr. 734 (1979).52. Id . at 98, 593 P.2d at 598, 154 Cal. Rptr. at 737.53. Id .
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m ent was that the cross-section p rin cip le  was designed to broaden the 
representation o f  a ttitu d e s , not group s  as su ch .54

A p p ly in g  the R ub io  de fin ition , it is apparent that d e a f persons are a 
cognizable  group . Deafness is the cha ra cte ristic that gives the group a 
definite co m p o sitio n . Th e re  ca n  be no  d oub t that deafness55 supplies a 
“com m on thread” to the group  that it afflicts. In  the term s o f  Rubio , 
deaf persons share a com m on  perspective on hum an events arisina 
from  their co m m o n  life  experience. Because dea f persons have, as a 
group, a life  experience vastly d ifierent from  the m ajority  o f  citizens, it 
is u n like ly  that the interests shared by  dea f persons co u ld  be ade­
quately represented by any other g roup  in  the com m unity . D e a f per­
sons represent the same sort o f  “discrete and insu lar m in o rity ” 56 as54. Id . In a bitter but persuasive dissent. Justice Tobrincr, who had joined Mosk’s dissent in 
Adams, attacks what he calls the " ‘vicarious representation analysis’.” Id . at 106. 593 P.2d al 603, 154 Cai. Rptr. at 743 (Tobriner, J . ,  dissenting). From Tobrincr’s precise analysis of prior United States Supreme Court decisions, it is obvious that the cross-section rule was not fashioned merely to provide representation of attitudes wherever they might be found, but also to compel the inclu­sion of groups. For example, the plurality opinion in Peters v. K ijf  pointed out:[Tjhe exclusion from jury service of a substantial and identifiable class c f citizens has a potential impact that is too subtle and too pervasive to admit o f confinerr :nt to particu­lar issues or particular cases. . . . When any large and identifiable segment of the popu­lation is excluded from jury service, the effect is to remove from the jury room qualities of human nature and varieties of human experience, the range of which is unknown and perhaps unknowable.407 U.S. 493, 503-04 (1972) (emphasis added). See also note 45 supra.The effect of the "vicarious representation" element is to exclude groups based on presumptions about group attitudes, presumptions which “ fl[yj squarely in the face of the cross-section rule." 24 Cal. 3d at 112, 593 P.2d al 608, 154 Cal. Rptr. at 747 (Tobriner, J ., dissenting). As Judge Gewin points out, judicial sanctions can be imposed against jury discrimination without regard to whether or not a technical "cross-section" has been achieved for the reason that "state fostered or imposed discrimination is simply inimical to the Constitution." Gewin, An Analysis o f Ju ry Selec­
tion Decisions, 506 F.2d 811, 820 (1975).The “vicarious representation" element considers perhaps the interests of the judicial system and litigants, but ignores the interests of a group excluded for the sole reason lhat its views are shared by another group. Also, as between two groups whose interests could somehow be divined as similar, the decision that one but not the other should represent these interests could only be made on arbitrary grounds unrelated to the ability of individual group members to perform as jurors.Exclusion o f qualified groups from jury service is essentially an equal protection issue with respect to the excluded groups, no matter what labels or standards of review may be applied. Justice Mosk had earlier recognized that in his Adams dissent. See 12 Cal. 3d at 67, 524 P.2d at 383,115 Cal. Rptr. at 255. No other equal protection issue turns on whether or not the victims of discrimination have their interests adequately represented by other members of society.Justice Tobriner’s dissent in Rubio thus clearly states the correct view. Ironically, Justice Mosk’s now-repudiated dissent in Adams remains an outstanding essay on the law injury discrim­ination cases. In light of both opinions, the "vicarious representation” clement of Rubio and Guz­
man is unquestionably erroneous, lt would appear then lhat cognizability, an historical accident and largely a creation of the lower fedeial courts, has evolved far past its usefulness. The concept was essential in 1954, but is troublesome in 1980. The ends of the sixth amendment would be belter served by discarding cognizability entirely. In challenges to a jury selection system brought by members of the excluded group, the more usual modem equal protection analysis should ap­ply. In challenges brought by allegedly wronged litigants, the litigants should be allowed to assert the equal protection rights of the excluded group. See Peters v. Kiff, 407 U.S. 493 (1972); Barrows v. Jackson, 346 U .S. 249 (1953).55. See note 8 supra.56. United Slates v. Carolene Products Co., 304 U.S. 144, 153 n.4 (1938). Although thisphrase arose in the context of substantive due process and has particular significance in discus-
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other groups declared  “cog; 
nally, the entire socia l histc 
educational segregation58 i 
reveals that d e a f persons ha 
greater co m m u n ity .60 T h e  s 
is m eaningless, how ever, i f  1 
consideration  o f  the cases 1

B. F a irn e ss in  th e  Conside
T h e  U n ite d  States Supre  

“A  fa ir tria l in  a fa ir tribur 
T h e  term s “fa ir  tria l” and “ 
in  the considera tion  o f  the 
hered to  the p osition  that 
evidence precludes a fa ir c  
gant due  process.63— * *

In  E ck ste in  v. K irb y ,64

sions o f equal protection, it is the m<anywhere.57. See the cases cited in Dau;58. See generally Glass, Deaf p e c t s  o f  D e a f n e s s ’ 6 6  (R. Hardy59. See note 60 in fra .60. In early history, deaf perso;26. False notions about deafness co day. One popular notion is that d 
See Glass, supra note 58. This ide; language skills, and the deaf are ; accompanying text. Science has re) ity o f hearing persons, see Glass, su ened persons refer to deaf person expression’" any more than "niggtAt one time, the deaf were perso 36, 115 N .W . 251 (1908). Modern sparse. One reason for the paucit federal law has only recently beer 1277 (7th Cir. 1977); Kampmeicr Fed’n v. Andre, 558 F.2d 413 (8th 
Southeastern Community College I federal law was violated when a nursing degree program. A  state thus effectively terminating his prt 1047 (M .D .N .C. 1977). The sam(D.S.C. 1977).Despite the lack o f extensive li discrimination against deaf perso(1970); Stewart, A  T ru ly Silent M  
A d u l t  D e a f ,  D e a fn e s s  1 (1972 '• 349 U .S. 133 (1965).

Jd . at 136.See text accompanying i 64. 452 F. Supp. 1235 (E.D plaintiff, a deaf woman who had that the Arkansas jury selection s
61.62.63.
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other groups declared  “cogn izab le” for ju ry  selection purposes.57 F i ­
nally, the entire so cia l history o f the treatm ent o f  d e a f persons, from  
educational segregation58 to the im p o sitio n  o f legal d isab ilities,59 
reveals that d e a f persons have been though t o f  as a d istin ct class by the 
greater co m m u n ity .60 T h e  status o f d e a f persons as a cognizable  group 
is m eaningless, how ever, i f  their presence on ju rie s  interferes w ith  a fa ir 
consideration o f  the cases before them .

B. F a irn e ss in  th e  C onsideration  o f  the C ase
T h e  U n ite d  States Suprem e C o u rt p o in te d  out in  In  re  M u rch iso n :61 

“A  fa ir tria l in  a fa ir trib u n a l is a b asic requirem ent o f due process.” 62 
T h e  term s “fa ir tria l” and  “due process” are synonym ous w ith  “fairness 
in  the considera tion  o f  the case.” A s  prev iously  noted, courts have ad­
hered to the p o sitio n  tha t the in a b ility  o f  a d e a f ju ro r  to perceive the 
evidence precludes a fa ir consideration  o f  a case and thus denies a lit i­
gant due process.63

In  E ck ste in  v. K irb y ,64 a federal d is trict co u rt sitting  in  Arkansas sus-sions of equal protcciion, it is the most accurate description of the cognizability factor to be found anywhere.57. See the cases cited in Daughtrey, supra note 12, at 14-15, n.49.58. See generally Glass, Deafness and Its  Effects, E d u c a t i o n a l  a n d  P s y c h o s o c ia l A s ­
p e c ts  o f  D e a fn e s s  66  (R . Hardy & J. Culls, eds. 1974) [hereinafter cited as Giass],59. See note 60 in fra .60. In early history, deaf persons were thought to be possessed by evil spirits. See M ark 9:17-26. False notions about deafness continue to result in social discrimination against the deaf to this day. One popular notion is that deaf persons are "intellectually slower than hearing persons." 
See Glass, supra note 58. This idea arose from the commor endency to equate intelligence with language skills, and the deaf are admittedly lacking in la tguage skills. See note 69 in fra  and accompanying text. Science has repudiated the idea that deaf persons lack the intellectual capac­ity of hearing persons, sec Glass, supra note 58; yet even the most educated and seemingly enlight­ened persons refer to deaf persons as "deaf and dumb.” This offensive phrase is not "just an expression'" any more than "nigger”  is "just an expression.”At one time, the deaf were personae non standijudicio. See generally Alex v. Matke, 15! Mich. 36, 115 N.W. 251 (1908). Modem case law dealing with discrimination against deaf persons is sparse. One reason for the paucity of litigation is that a private right of action under relevant federal law has only recently been recognized. See Lloyd v. Regional Transp. Auth., 548 F.2d 1277 (7th Cir. 1977); Kampmeier v. Nyquist, 553 F.2d 296 (2d Cir. 1977); United Handicapped Fed'n v. Andre, 553 F.2d 413 (8th Cir. 1977). A few cases have attracted national attention. In 
Southeastern Community College v. Davis, 439 U.S. 1065 (1979), the Supreme Court held that no federal law was violated when a college refused to admit a deaf licensed practical nurse to its nursing degree program. A state university denied a deaf graduate student interpreter services, thus effectively terminating his program, in Crawford  v. University o f North Carolina, 440 F. Supp. 1047 (M .D.N.C. 1977). The same issue arose in Barnes k Converse College, 436 F . Supp. 635 (D.S.C. 1977).Despite the lack of extensive litigation, it is apparent lhat social, economic, and employment discrimination against dear persons is common. See R . B e n d e r ,  T h e  C o n q u e s t  o f  D e a fn e s s  (1970); Stewart, A  T ru ly Sh I  M inority, 2 P r o f e s s i o n a l  R e h a b i l i t a t i o n  W o r k e r s  w i th  t h e  
A d u l t  D e a f ,  D e a fn e s s  (1972).61. 349 U.S. 133 (l°.>5).62. Id . at 136.63. See text accompanying note 8 supra.64. 452 F. Supp. 1235 (E.D. Ark. 1978). In a suit of first impression in American courts, plaintiff, a deaf woman who had been dismissed from a jury panel, sought a declaratory judgment that the Arkansas jury selection statute violated the fourteenth amendment in excluding deaf per-

975



Pacific Law Journal / Vol. J/ 19S0 / Deaf Jurors

tained the exclusion  o f  a d e a f person from  a state court ju ry  panel on 
the basis o f  fairness to litigants, am ong other reasons.65 F in d in g  that 
the deaf person “m igh t not be able to give a litigan t a fa ir tria l,” 66 the 
court ou tlin e d  several potentia l obstacles to  a fa ir co nsidera tion  o f  a 
case by a d e a f ju ro r .

First, it was urged in  E ck ste in  that d e a f persons necessarily have lim ­
ited vocabularies and therefore verbatim  translations o f co u rt proceed­
ings w ould  be im possib le  even w ith  the a id  o f  a skilled interpreter.67 
T h e  court suggested that com plex  m e d ica i testim ony or o ther evidence 
o f  a h igh ly  te ch n ica l nature co u ld  no t be satisfactorily  conveyed to a 
deaf ju ro r w ith o u t s ig n ifican t delay.68 Th e re  is n o  d ispute that the ex­
pressive and receptive language sk ills  o f  d e a f persons are, on the ave r­
age , qu ite  d e ficie n t com pared  to  the language skills o f  hearing

m iaht reveal a w itness’ app

persons.69 B u t con tra ry  to form er belief, language p ro ficie n cy  is not a
measure o f  in te llig e n ce ,70 and it is in te llig e n ce  that is the cr itica l factor 
in  a ju ro r’s a b ility  to evaluate ev idence and draw n the necessary co n ­
clusions. Beyond  th is fa ct, it is docum ented  that dea f persons p a rtici­
pate in  a num b e r o f  professions w ith  h ig h ly  specia lized ja rg o n , 
in clu d in g  m ed icine , educa tion , engineering, and law .71 It m ay be in 
fa ct m uch  m ore d ifficu lt to convey h ig h ly  te ch n ica l in fo rm a tio n  to a 
hearing person o f  lim ited  in te lligence  or e d u ca tio n  than it w ould  be to 
convey the sam e in fo rm a tio n  to a d e a f person o f  average or above aver­
age intelligence.

A n o th e r po ten tia l obstacle  to a fa ir co nsidera tion  o f  a case by a deaf 
ju ro r raised in  E ck ste in  was the apparent in a b ility  o f  a d e a f ju ro r  to 
perceive the “m ore subtle nuances o f  verbal co m m u n ica tio n ” in  assess­
ing  the cre d ib ility  o f  a w itness.72 T h e re  are som e “subtle  nuances o f 
verbal co m m u n ica tio n ” su ch  as hesitancy  that w o u ld  be v isua lly  o b v i­
ous to a dea f person. Likew ise, other clues percep tib le  to a d e a f person, 
such  as visib le  d iscom fort, w ring ing  hands, sw eating, and  so forth,sons. Jurisdiction was granted pursuant to Title 42, United States Code, Section 1983. The chal­lenged provision declared:The following are disqualified to act as grand or petit jurors:(c) Persons who are unable to speak or understand the English language.(0 Persons whose senses of hearing or seeing are substantially impaired.
A r k .  S t a t .  A n n . §39-102 (1977).65. 452 F. Supp. at 1242. The court also decided that the plaintiff had no fundamental right to sit on a jury. Id . at 1241. See notes 125-139 and accompanying text infra.66. 452 F. Supp. at 1242.67. Id . at 1237.68. Id . at 1242.69. See generally H. F u r t h ,  T h in k in g  W i t h o u t  L a n g u a g e  (1966).70. Glass, supra note 58, at 66-67.71. P. C r a m m a t t e ,  D e a f  P e r s o n s  in  P r o f e s s i o n a l  E m p lo y m e n t  72-87 (1968).72. 452 F. Supp. al 1237.
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-i

73. See Letter on Oakland Deaf sons compensate for hearing loss wit! without merit. B. B o l t o n ,  Psycho ! (1976). The visual clues referred to ii perceive. Also false is the idea thareading. See id.
74. H. K a l v e n  & H. Z ie s e l ,  775. 452 F. Supp. at 1242. Deaf method is through the use of Americ 

Language and Communication in Ps 22 (B. Bolton, ed. 1976). Sign is not: needed, just as with any foreign lai English-speakcr. It should be point of communication, and there are Sig nication. Id . But each mode requir-ess. 76. This procedure was used it Juror, supra note 5, at 2. Californi note 102 in fra , requires that an ac interpreter is "spatially situated to.
involved."452 F. Supp. at 1242 

See Letter on Oakland D|77.78.
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m ight reveal a w itness’ apparent co n fu sio n  or m isrepresentation.73 
Furtherm ore, a hearing ju ro r m ay fa il to grasp the sign ificance  o f  som e 
“subtle nuances” o f  vo ice  in flection , and th is fact w ill rarely be knov 
to the parties. F in a lly , there is no co n clusive  authority  that perception  
o f voice in fle ctio n  or any other “nua n ce ” o f  verbal co m m u n ica tio n  
leads ju ries to “ truer” or “m ore ju s t” find ings. In  fact, au thority  sug­
gests that ju rie s  base their cre d ib ility  jud g m e n ts m ore on  their v isu a l 
perception o f a w itness than on voice in fle ctio n , or even the substantive 
content o f testim ony.7'’ T h u s  the excluded  d e a f person m ay be a “ bet­
ter” ju ro r than the b lin d  person now  perm itted to serve on C a lifo rn ia  
juries.

Th e  E ckste in  court also asserted that a d e a f ju ro r  w o u ld  have to  keep 
his or her eyes constantly  on the interpreter and w o u ld  not be able to 
w atch the fa cia l expressions o f  w itnesses as they testified.75 T h is  p ro b ­
lem is easily resolved by p la cin g  the interpreter next to or beh ind  the 
witness.76 Nonetheless, this hardly  seems a v a lid  reason to exclude 
deaf persons as a group since  b lin d  persons w ho are allow ed to be ju ­
rors cannot see the fa cia l expressions o f the witnesses at a ll. Regardless 
o f  w hether an interpreter co u ld  be strategica lly  located, the d e a f ju ro r  
w ould at least be able to see the w itness before and  im m ediate ly  after 
anything was said.

O f  a ll the potentia l c bstacles to a fa ir considera tion  o f a case id e n ti­
fied by the co u rt in  E ck ste in , the m ost serious was that a d e a f ju ro r ’s 
participa tion  in  deliberations w ould  be im peded or delayed by ha v in g  
“each rem ark m ade by each ju ro r” relayed by the interpreter.77 T h is  
observation has not been borne out by a ctua l tria l experience w ith  a 
deaf ju ro r.78 A  hearing ju ro r, being able to com prehend on ly  one co n -

73. See Letter on Oaklan J Deaf Juror, supra note 5. The "appealing notion" lhat deaf per­sons compensate for hearing loss with heightened sensitivity to nonverbal conduct is apparently without merit. B. Bolton , Psych o lo g y  of D eafness fo r  R ehab il itat ion  Co un selo rs  4(1976). The visual clues referred to in the text are those that hearing persons would just as readily perceive. Also false is the idea that deaf persons, as a group, are extremely proficient at lip- reading. See id.
74. H. K alven  & H. Z iesel , The A merican  Ju r y  3S2-83 (1966).75. 452 F. Supp. at 1242. Deaf persons communicate in a variety of ways, but the preferred method is through the use of American Sign Language or "Sign." Bomstcin, Woodward, & Tully, 

Language and Communication in Psychology  of D eafness for  R eh ab il itat ion  Co un selo rs  22 (B. Bolton, ed. 1976). Sign is not English nor is it based on English. Id . Thus an interpreter is needed, just as with any foreign language, when a user of Sign wishes to communicate with an English-speaker. It should be pointed out that not all deaf persons identify with Sign as a means of communication, and there arc Sign-English hybrid languages and other modes of deaf commu­nication. Id . But each mode requires a qualified interpreter to complete the communication proc­ess. 76. This procedure was used in the Oakland Deaf Juror Case. See Letter on Oakland Deaf Juror, supra note 5, at 2. California Evidence Code Section 754, considered more thoroughly at note 102 infra, requires that an action involving a deaf party or witness not proceed until the interpreter is "spatially situated to assure proper communication with the deaf person or persons involved."77. 452 F. Supp. al 1242.78. See Letter on Oakland Deaf Juror, supra note 5.



versation at a tim e, ca n n o t always hear “each rem ark m ade by  each 
ju ro r .’’79 T h e  so lu tio n  to  this problem , i f  it is a p rob lem , lies in  the 
voluntary  cooperation  o f the o ther ju ro rs . I f  they seem u n w illin g  to 
cooperate, and th is appears u n lik e ly ,so the ju d g e  co u ld  im pose rules for 
the co n d u ct o f  deliberations in  order to insure a fa ir considera tion  o f 
the case. T h a t a ju ry  has a du ty  to in clu d e  each ju ro r  in  d iscussions is 
clear.81 A  verd ict rendered w ithou t the p a rticip a tio n  o f  one ju ro r  is not 
the verdict o f  each  ju ro r  to w h ich  a litig a n t is en title d .82 S u ch  a verdict 
co u ld  be im peached  on the ground  that a “ fa ir and due consideration  
o f  the case has been prevented.” 83 Furtherm ore , the lo m m o n  law  right 
to a ju ry  o f  tw elve in d iv id u a ls  is guaranteed by the C a lifo rn ia  co n stitu ­
tio n 84 and  exclusion  o f  one ju ro r  from  de liberations w o r ’d v io la te  that 
right.85

A n o th e r v ita l aspect o f  the rig h t to a fa ir tria l deserves p a rticu la r 
m ention. T h e  co u rt in  E ck ste in  observed that the presence o f  a th ir­
teenth person in  the ju ry  room  d u rin g  de libera tions “violates the se­
crecy o f the ju ry  room  and thereby deprives an a ccused  person o f  their 
[sic] right to  a fa ir tria l under the S ix th  and  Fo u rte e n th  A m endm ents to 
the U n ite d  States C o n stitu tio n  . . . ,” 86

There  is no  d o u b t that an interpreter w ould  be necessary to  assist a 
deaf ju ro r in  deliberations. T h e  presence o f  an outsider d u rin g  de liber­
ations, it is said, how ever, prevents a fa ir co nsidera tion  o f  the  case by 
ch illin g  free d iscussion  o f  the issues.87 A n  outsider m ig h t interfere  w ith

79. On voir dire  in the Oakland Deaf Juror Case, Prosecutor Deal queried deaf juror Peck on the problem o f multiple conversations. Through the interpreter, Peck replied, "How many people can you  listen to and understand at one lime?" Letter on Oakland Deaf Juror, supra note 5, at 2.SO. At the conclusion o f the trial in the Oakland Deaf Juror Case, the other jurors “gave the deaf man a standing ovation and were generally extremely pleased to have sat on the jury with him. They apparently encountered no problems while deliberating. They all made a conscien­tious effort not to speak when another person spoke and to make sure the deaf man was able to express his views." Letter on Oakland Deaf Juror, supra note 5, at 3.81. C a l i f o r n i a  J u r y  I n s t r u c t i o n s — C i v i l  (BA.il) No, IS.30 directs in part: "Each o f you must decide the case for yourself but you should do so only after a consideration o f the case with the other jurors." See also N ew  Y o r k  P a t t e r n  J u r y  I n s t r u c t i o n s ,  N o . 1:28; Ju ry Instructions 
and Forms fo r Federal Crim inal Cases, 27 F .R .D . 39, 97-98 (1961). Instructions o f this nature were tacitly approved in Ph ilb rick v. Weinberger, 228 Cal. App. 2d 681, 39 Cal. Rptr. 617 (1964) and 
Hutton Brookside Hospital, 213 Cal. App. 2d 350, 28 Cal. Rptr. 774 (1963).82. See People v. McKee, 80 Cal. App. 200, 251 P. 675 (1926) (held, error to refuse instruc­tion that both defendant and People entitled to individual opinion o f each juror). See also C a l i ­
f o r n i a  J u r y  I n s t r u c t i o n s —C r im in a l  (CALJIC) No. 17.40.83. California Penal Code Section 1181 permits a new trial to be granted on this ground.84. People v. One 1941 Chevrolet Coupe, 37 Cal. 2d 283, 231 P.2d 832 (1951).85. See People v. Ames, 52 Cal. App. 3d 389, 124 Cal. Rptr. 894 (1975).86. 452 F. Supp. at 1244. See also United States v. Beasley, 464 F.2d 468 (10th Cir. 1972); People v. Knapp. 42 Mich. 267. 3 NAV. 927 (1879); Birgman v. Slate. 350 P.2d 321 (Okla. Crim 1960); Acosta v. State, 126 Tex. Crim 618,72 S.W.2d 1074 (1934). The Knapp case seems to be the seminal American decision on the matier.87. People v. Valles, 24 Cal. 3d 121, 131, 593 P.2d 240, 245-46, 154 Cal. Rptr. 543. 548 (1979)(Mosk, J., dissenting). See also United States v. Virginia Erection Co., 335 F.2d 868 (4th Cir.1974).
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88. 24 Cal. at 131, 593 P.2d a89. 452 F. Supp. at 1244. See v. Britton, 4 Cal. 2d 622, 52 P.2d 21 462 (1973); People v. Bruneman, *■90. 335 F.2d at 872.91. See, e.g. , Bowman v. Stale Pa. 224, 153 A. 335 (1931) (judge)92. 24 Cal. 3d 121, 593 P.2d93. Id . at 127, 593 P.2d at 241 625 (Ind. 1977).94. td . at 128, 593 P.2d at 24 3d 402, 411, 111 Cal. Rplr. 462, * Orchard, 17 Cal. App. 3d 568, 95 70 Cal. Rptr. 918 (1968). To the App. 1974), Jardine Estates v. Do 
Callahan v. Hester, 181 S.W.2d 2
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the decisionm aking  process so that the verd ict is no t one rendered by 
the ju ry  alone based up o n  evidence presented in  court. Even  i f  the 
nonjuror is ora lly  m ute, he or she m ight convey attitudes or o p in ions to 
the ju ro rs by in te n tio n a l o r u n in te n tio n a l nonverbal co n d u ct.ss S o  per­
vasive is the reverence fo r inv io late  deliberations that, as the co u rt in 
Eckste in  noted, the p ro h ib itio n  against outsiders in  the ju ry  room  has 

r  been extended even to alternate ju ro rs  w ho are not a llow ed to vote any- 
way.89 C lo se  scru tin y  reveals, however, that the so-ca lled  “ca rd in a l 

C p rin cip le ”90 o f  ju ry  secrecy is no t as im m utab le  as it seems.
T h e  rule p re clu d in g  a d d itio n a l persons in  the ju ry  room  is found  p ri- 

f  m arily in  cases dea ling  w ith  the presence o f  the ju d g e , a bailiff, or
counsel.91 T h e  presence o f  these persons is a m atter entirely  different 

f: than the presence o f  a disinterested interpreter. A  ju d g e  m ight be
| tem pted to, o r be asked to, re instruct the ju ry  or com m ent on the evi-
l  dence; a b a iliff m ay by m ere presence coerce  a hasty verdict or raise a
L reasonable apprehension  that the content o f  d iscussions w ill be re-
f ported; counsel m ay express an o p in io n  or reargue the case being de-
l cided. A n  interpreter, no t being an o fficer o f the co u rt as such, is not
;;' cloaked in ju d ic ia l au th o rity  and  w ould  not by m ere presence in h ib it or
r coerce a ju ry  as m ig h t a ju d g e , counsel, or b a iliff.

T h e  C a lifo rn ia  Suprem e C o u rt m ost recently  considered the th ir- 
f  teenth ju ro r  prob lem  in  P eop le v. V a lle s? 2 T h e  co u rt approved the d is­

tin ctio n  between the presence o f  an officer o f  the co u rt and the presence 
o f an alternate ju ro r  w ho  had  been w ith  the ju ry  throughout the tria l, 
receiving w ith  the o ther ju ro rs  the a dm on itions o f  the ju d g e  as to ju ry  
behavior.93 T h e  co u rt adopted the theory o f  the better reasoned cases 
w hich  ho ld  there is n o  error in  the mere presence o f  a non p a rticip a n t in  
the ju ry  room  absent a show ing  o f a ctua l p re ju d ice .94 T h e  V a lle s ra­
tionale applies lo g ica lly  to an  interpreter fo r a d e a f ju ro r. L ik e  an a l- 

[: tem ate ju ro r, an interpreter w ould  be treated ide n tica lly  to the
—  —  ■ ■ - —  -■ 1 ■ ■ 1 ■f; 88. 24 Cal. al 131. 593 P.2d at 245-46, 154 Cal. Rptr. at 54S.x 89. 452 F. Supp. at 1244. See United Slates v. Beasley, 464 F.2d 468 (10th Cir. 1972); PeopleP”  v. Britton, 4 Cal. 2d 622, 52 P.2d 217 (1935); People v. Adame, 36 Cal. App. 3d 402, 111 Cal. Rptr.£ 462 (1973); People v. Bruneman, 4 Cal. App. 2d 75, 40 P.2d 891 (1935).£ 90. 335 F.2d at 872.ev 91. See, e.g.. Bowman v. State, 192 N.E. 755 (Ind. 1934) (bailiff); Hunsicker v. Waidclich, 302?. Pa. 224, 153 A. 335 (1931) (judge).f  “ 92. 24 Cal. 3d 121, 593 P.2d 240, 154 Cal. Rptr. 543 (1979).93. Id . at 127, 593 P.2d al 243, 154 Cal. Rptr. at 546, citing Johnson v. Slate. 369 N.E.2d 623,!, 625 (Ind. 1977).94. Id . at 128, 593 P.2d at 243, 154 Cal. Rptr. at 546-47; see People v. Adame. 36 Cal. App. 3d 402, 411, III  Cal. Rptr. 462, 467 (1973) (Brown (G.A.). P .J., concurring in result); People v.

f: . Orchard, 17 Cal. App. 3d 568, 95 Cal. Rptr. 66 (1971); People v. Martinez. 264 Cal. App. 2d 906,70 Cal. Rptr. 918 (1968). To the same effect are Weston k State, 506 S.W.2d 948 (Tenn. Crim. App. 1974), Jardine Estates v. Donna Brook Corp., 42 N .J. Super. 332, 126 A .2d 372 (1956), and I ' Callahan v. Hester, 181 S.W.2d 294 (Tex. Civ. App. 1944).
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p a rticip a tin g  ju ro rs  and w ould  not affect the o u tcom e  o f the delibera­
tions by m ere presence.

B u t even if  the V alles rule is lim ited to the fa ctu a l situation  o f an 
alternate ju ro r, the strict trad itiona l rule  against outsiders in  the ju ry  
room  has been set aside for reasons far less co m p e llin g  than the neces­
sity o f  an interpreter for a d e a f ju ro r.95

T o  the extent that the presence o f  an interpreter in  the ju ry  room  
threatens the integrity  o f the deliberative process, several rem edial 
m easures are available. T h e  interpreter w o u ld  be u nder the sam e o b li­
g a tion  as a ju ro r no t to disclose the progress or nature  o f  deliberations. 
Presum ably , the court co u ld  require the interpreter to take an oath  to 
th is effect. M is co n d u ct by the interpreter in  the ju ry  room  co u ld  be 
proved, on  m otion  for new  tria l96 or v aca tion  o f  ju d g m e n t, in  a ju ro r’s 
a ffidav it.97 Furtherm ore , an interpreter w ho m isbehaves in  the ju ry  
room  co u ld  be punished under existing prov isions o f the P e na l C o d e .98 
Interpreter m isco n d u ct, how ever, is h ig h ly  u n lik e ly  since  co u rtro o m  in ­
terpreters fo r the deaf adhere to a stringent code  o f  e th ics.99

95. In People Weston, 32 Cal. App. 571, 163 P. 691 (1917). the court of appeal found no error in allowing a doctor to attend a juror who had a stomachache in the course of deliberations, even though the doctor had been a principal prosecution witness. The Texas courts thought it perfectly proper in Newton v. State, 26 S.W.2d 233 (Tex. Crim. App. 1930), that a ‘'negro” was allowed to be present in the jury room to serve food to hungry jurors during deliberations. Min­nesota’s highest court had no problem, absent a showing of actual prejudice, in allowing the trial judge in the jury room during deliberations in Helmbrccht v. Helmbrecht, 31 Minn. 504, 18 N.W. 449 (1884). O f the utmost curiousity is the New York case of People n Flack, 57 Hun. S3, 10 N .Y .S. 475 (Sup. Ct. Gen. Term 1890), rev'd on other grounds, 125 N .Y . 324 (1891), wherein the court was not the least concerned by the presence of a newspaper reporter in the jury room!96. In civil cases, a new trial may be had for “ irregularity in the proceedings of the court, jury or adverse party" or for “ misconduct of the jury." C a l .  C iv . P r o c .  C o d e  §657. For a similar rule in criminal cases, see note 83 and accompanying text supra.97. In California, a juror’s affidavit may be used to show any “ misconduct on the part of either jurors or th ird  parties that should be exposed, misconduct upon which no verdict should be based.”  People v. Hutchinson, 71 Cal. 2d 342. 350, 455 P.2d 132, 137, 78 Cal. Rptr. 196. 201(1969) (emphasis added). Such an affidavit is limited to proof of objective facts, that is, "overt conduct, conditions, events and statements" or other "improper influences” perceived by "sight, hearing, and the other senses.” 71 Cal. 2d at 349-50, 455 P,2d at 137, 78 Cal. Rptr. af’201; see 
C a l .  E v id . C o d e  §1150. No evidence is admissible to show the efTect of such misconduct on the minds of the jurors. C a l .  E v id . C o d e  §1150(a). By its own terms, Section 1150 allows proof of misconduct "within or without the jury room, of such a character as is likely to have influenced the verdict improperly." Id . This provision, as interpreted in Hutchinson, would appear to cover almost any conceivable misconduct on the part of an interpreter allowed in the jury room. The 
Hutchinson case dealt with improper remarks by a bailifT to the jury in the course of its delibera­tions.98. California Penal Code Section 95 provides:Every person who corruptly attempts to influence a juror or any person summoned ordrawn as a juror. . .  in respect to his verdict in, or decision of any cause, or proceeding,pending, or about to be brought before him . . .  is punishable by fine not exceeding fivethousand dollars or by imprisonment in the state prison.99.. The code refereed to ts that of the National Registry of Interpreters for the Deaf. A copyis on file at the Pacific Law Journal or may be had from the National Association of the Deaf, 814 Thayer Avenue, Silver Spring, Maryland 20910. Counroom interpreters for the deaf in California are required to subscribe to this or an equivalent set of standards. See C a l .  E v id . C o d e  §754 (discussed at note 102 infra).
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Finally, it should be noted t 
problems apparently arose in th 
which d ea f persons were ju ro rs ."  
dividuals into the ju ry  rooms ar 
breaches o f  the juries’ confident 
should serve to substantially al 
presence during deliberations .102

In  assessing a ll o f  the potentia l 
case posed b y  a d e a f ju ro r , it  is 
experience w ith  d e a f ju ro rs  resu 
rights to  a fa ir tria l.103 Fu rth e ri 
not the to ta l exclusion  o f  d e a f 
in capab le  o f  rendering a fa ir  cor. 
be cha llenged  fo r ca u se .104 A s100. See generally Letter on Oakland E101. Sec id . In California, it is a crime deliberations or a jury's voting without tht interpreter is needed to assist a deaf juror, obtain the jury's consent in order for the i lions. Understandably, there has been lilt hence, it is not clear whether "consent of t consent o f a majority of the jury would h Kawaichi required the consent o f each juro defendant himself. Additionally, the inter, utterances except to translate to the otherjiJuror, supra note 5, at 2.102, There are. however, several other selecting an interpreter, the critieria to gi interpreter. A  convenient framework for t sion of California Evidence Code Section 

P a c . L .J ., R e v ie w  o f  S e le c t e d  1977 C a i that the court appoint an interpreter in an deaf person is a party or witness and re appointed interpreter must be certified b; any other agency with equivalent standa included on a list of recommended inieij sions should govern the appointment of iseated as a juror.Interpreters appointed under Section 7.’ interpreters. Id . §754(e). This should be No significant burden would result on th fairly rare occurrence. It appears that fe not all, o f the cosL The federal Rehab establish interpreter services and interpri deaf persons and any public or private r the deaf. See 29 U .S.C . §§774(d)(l). 77 taxed as a cost to the parties.103. See generally Letter on Oaklan104. See McLaughlin, C iv il Practice, (1967). See also Lewinson v. Crews, 2S the same time o f the amendment allowi tion 602 was changed to allow a challer functions o f the body." C a l .  S t a t s .  1* 
l e c t e d  1977 C a l i f o r n i a  L e g i s la t i o i  permits a challenge for cause for

any incapacity which satisfies the
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F in a lly , it shou ld  be noted that none o f the “ th irteenth  ju ro r” 
problem s apparently  arose in  the tw o cases previously m entioned  in  
w h ich  dea f persons were ju ro rs .100 Interpreters a ccom pan ied  these in ­
d iv iduals in to  the ju ry  room s and as far as is know n, there were no  
breaches o f  the ju rie s ’ co n fid e n tia lity .101 T h is  a ctua l tria l experience 
should  serve to substantia lly  abate concerns about the interpreter’s 
presence d u rin g  de libera tions.102

In  assessing a ll o f the potentia l obstacles to  the fa ir considera tion  o f a 
case posed by a d e a f ju ro r, it is essential to p o in t out that a ctu a l tria l 
experience w ith  d e a f ju ro rs  resulted in  no d im in u tio n  o f  the litig a n ts’ 
rights to a fa ir tr ia l.103 Furtherm ore , the so lu tion  in  any given case is 
not the total exclusion  o f d e a f ju rors. R a th e r, a dea f po te n tia l ju ro r  
in capab le  o f rendering a fa ir consideration  in  any given litig a tio n  co u ld  
be cha llenged  for cause.104 A s  one ju d g e  has po in ted  out, “ In  each100. See generally Letter on Oakland Deaf Juror, supra note S.101. See id . In California, it is a crime for a nonjuror to record, observe or listen to a jury’s deliberations or a jury's voting without the jury's consent. C a l .  P e n a l C o d e  §167. Where an interpreter is needed to assist a deaf juror, it would be necessary, absent a statutory change, to obtain the jury’s consent in order for the interpreter to accompany the deaf juror into delibera­tions. Understandably, there has been little judicial interpretation o f Penal Code Section 167; hence, it is not clear whether "consent of the jury" requires the consent of each juror or whether consent of a majority of the jury would be sufficient. In the Oakland Deaf Juror Case, Judge Kawaichi required the cons.nt of each juror, as well as that of the attorneys on both sides, and the defendant himself. Additionally, the interpreter swore that he would "offer no opinions or other utterances except to translate to the other jurors what the deaf man said." Letter on Oakland Deaf Juror, supra note 5. at 2.102. There are, however, several other issues relating to interpreters, including the mannci of selecting an interpreter, the criticria to govern an interpreter's competency, and the cost of an interpreter. A convenient framework for resolving these issues currently exists in the recent revi­sion of California Evidence Code Section 754. See C a l .  S t a t s .  1977, c. 1182, §1, at 3873-74; 9 
P a c . L .J ., R e v iew  o f  S e le c t e d  1977 C a l i f o r n i a  L e g i s la t i o n  485 (1978). This statute requires that the court appoint an interpreter in any criminal action and certain other proceedings where a deaf person is a party or witness and required to be present. C a l .  E v id . C o d e  §754(b). The appointed interpreter must be certified by the National Registry of Interpreters for the Deaf or any other agency with equivalent standards. Id . §754(c). Additionally, the interpreter must be included on a list of recommended interpreters maintained by the court. Id . These same provi­sions should govern the appointment of interpreters in all actions where a deaf person has been seated as a juror.Interpreters appointed under Section 754 are paid by the city or county at the rate paid to other interpreters. Id . §754(e). This should be the rule when a deaf person is a juror in a criminal case. No significant burden would result on the public fisc since the sealing of a deaf juror would be a fairly rare occurrence. It appears that federal funds may be available to the slate to bear part, if not all, of the cost. The federal Rehabilitation Act of 1973 permits federal grants to slates to establish interpreter services and interpreter training programs, which shall be made available to deaf persons and any public or private nonprofit organization providing assistance or services to the deaf. See 29 U .S.C . §§774(d)(l), 777c (1976). In a civil case, the interpreter's fee should be taxed as n cost to the parlies.103. See generally Leticr on Oakland Deaf Juror, supra note 5.104. .'fee McLaughlin, C iv il Practice, 1967 Survey o fN . Y. Law, 19 S y r a c u s e  L. R e v . 501, 529 (1967). See also Lcwinson v, Crews, 282 N.Y.S.2d 83, 88-89 (1967) (Hopkins, J., dissenting). At the same time of the amendment allowing blind jurors, California Code of Civil Procedure Sec­tion 602 was changed to allow a challenge for cause based on "a defect in the visual or auditory functions of the body.”  C a l .  S t a t s .  1977, c. 591, §3, al 1957. See 9 Pac . L .J.. R e v ie w  o f  S e ­
l e c t e d  1977 C a l i f o r n i a  L e g i s la t i o n  392 (1978). The most recent amendment to Section 602 permits a challenge for cause for

any incapacity which satisfies the court that the challenged person is incapable of per-
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case, the acceptance  o f the ju ro r hangs on the assessm ent o f  h is q u a li­
ties to serve in  the p a rtic u la r  litig a tio n .” 105 

G iv e n  that there is no t necessarily pre jud ice  to a fa ir con sid e ra tio n  o f 
a case and that in clu s io n  is m andated by the p rin cip le  o f cross-section ­
alism , the statutory exclusion o f d e a f ju ro rs  appears to deny litigan ts a 
fa ir tria l. T h e  rights o f  deaf persons w ith  respect to ju ry  service m ust 
also be considered in  analyzing the exclusion.

E q u a l  P r o t e c t i o n  F o r  D e a f  P e r s o n s  i n  J u r y  S e l e c t i o n
A . The E q u a l P ro tection  Concept

T h e  fourteenth  am endm ent guarantee o f  “equal p ro te ctio n  o f  the 
law s” 106 essentially m eans that persons s im ila rl) situated m ust be 
treated sim ilarly  by the governm ent.107 U n d e r the tra d itio n a l equal 
pro tection  analysis, how ever, laws that treat s im ila r persons d ifferently  
are presum ptively va lid  i f  they bear som e rationa l re la tio n sh ip  to a le ­
gitim ate  state ob je ctiv e .108 N o  presum ption o f  v a lid ity  attaches to leg­
is la tion  that in  purpose o r effect classifies persons a cco rd in g  to  crite ria  
regarded as inherently  “suspect” by the co u rts .109 S u ch  “suspect cla ss i­
fica tio n ” leg isla tion  ca n  w ithstand an equal p ro te ction  cha llenge  o n ly  i f  
the classifica tion  is necessary to further a co m p e llin g  state in te rest110 
that canno' be achieved by less drastic or less restrictive m eans.111 T h is  
strict standard o f  ju d ic ia l scru tiny  also applies to leg isla tion  that im ­
pinges upon a “fundam enta l” rig h t.112 Betw een the p o la r standards o f 
“ rationa l re la tionsh ip” and “co m p e llin g  state interest,” leg isla tion  that 
treats persons differently  meets the requirem ents o f  equal p ro te ctio n  
i f  it is substantia lly  related to the achievem ent o f  im p o rta n t g o vem -forming the duties of a juror in the particular action without prejudice to the substantial rights of the challenging party.
C a l .  C iv . P r o c .  C o d e  §602(2), as amended by C a l .  S t a t s .  1978. c. 301, §3. (emphasis added); 
see 10 P a c . L.J.. R e v iew  o f  S e le c t e d  1978 C a l i f o r n i a  L e g i s la t i o n  369 (1979). The availa­bility of the challenge for cause in this situation gives the litigant the best of both worlds, so to speak. This litigant has the benefit of a cross-sectionally representative panel from which to select jurors, as well as a device to protect the litigant's interest in a fair consideration o f the case.105. Lewinson v. Crews, 282 N.Y.S,2d 83, 89 (1967) (Hopkins, J ., dissenting).106. U.S. C o n s t , ,  amend. X IV , §1,107. Reynolds v. Sims, 377 U .S. 533 (1964); see New York City Transit Auth. v. Beazer, 440 U.S. 568, 587 (1979); Tussman & lenBroek, The Equal Protection o f the Laws. 37 C a l i f .  L. R e v . 341 (19491 Developments in the Law— Equal Protection, 82 H a r v .  L. R e v . 1065 (1969).108. Parham v, Hughes, 441 U.S. 347,351 (1979); Massachussets Bd. of Retirement v. Murgia, 427 U.S. 307,312 (1976); San Antonio School Dist. v. Rodriguez, 411 U .S. 1,60-61 (1973) (Stew­art, J ., concurring).109. 441 U.S. at 351; see 427 U.S. at 312; 411 U .S. at 60-61 (Stewart, J ., concurring).110. 411 U.S. at 17; see 427 U .S. at 312.111. Shelton v. Tucker, 364 U .S. 479 (1960); Dean Milk Co. v. City of Madison, 340 U .S . 349 (1951); see Kahn v. Shevin. 416 U.S. 351, 357-58 (1974) (Brennan, J ., dissenting).112. 411 U.S. at 17; Hawkins v. Superior Court. 22 Cal. 3d 584, 592, 586 P.2d 916, 921, 150Cal. Rptr. 435, 440 (1979).
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m ental ob jectives.113 Le g is la tio n  ii 
‘fundam ental’,” o r “cla ss ifica tio n s ; 
judged by  th is in term edia te  standi 

T h e  C a lifo rn ia  Su p re m e  C o u rt 
States Suprem e C o u rt in  equal pr- 
has fo u n d  “ fu ndam enta l”  rights ar 
federal h ig h  C o u rt w o u ld  n o t.116

I f  the ju ry  se lection  statute fa il 
sons s im ila rly  situated , it  is  subje 
analysis. S in ce  the legislative  go; 
capable o f  rendering  a fa ir  consid  
s im ilarly  situated fo r  ju ry  select 
been illustra ted , are capab le  o f  
case.117 W ith  the a id  o f  an intei 
relevant spoken proceedings o f  t 
does n o t d im in ish  the  d e a f ju ro r’ 
T h e  interpreter ca n  be strategic; 
co u rtro o m .120 Severa l measure.., 
flu e n cin g ju ry  d e lib e ra tio n s.121 T  
cre d ib ility  o f  w itnesses ju s t as o 
experience has show n d e a f ju ro  
ju ro rs  in  term s o f  rendering  a fi 

S in ce  the b a sic o b je ctio n  to b< 
in a b ility  to  perce ive evidence, i 
ceptive d isab ilities are sim ilarl' 
T h e  fa ct that b lin d  persons are

113. Craig v. Boren, 429 U .S . 190, 197 ( that equal protection can be isolated al tw review. See L . T r ib e ,  A m e r ic a n  C o n s t i t  
1976 Term—Foreword: Equal Citizenship t  23 (1977). The courts, however, continue i( 
See Hawkins v. Superior Court, 22 Cal. 3d,concurring),114. 22 Cal. 3d at 601, 586 P.2d at 92’115. Id . at 600, 586 P.2d at 926-27, 15116. Id . See, e.g., Serrano v. Priest, 1: (education a fundamental right); Sail'er In(1971) (sex a "suspect”  classification). Cf. j "suspect" classification treament); San An cation not a fundamental right).117. Sec text accompanying notes 61-118. See text accompanying notes 67-119. See text accompanying notes 674120. See toxt accompanying notes 751121. See text accompanying notes 86-122. See text accompanying notes 72123. See Letter on Oakland Deaf Ju

982



19S0 / D ea f Jurors

m ental o b je ctiv e s ." 3 Le g is la tio n  invo lv ing  “rights im p o rta n t—but not 
‘fundam enta l’,” o r “classifica tions sensitive—but not 'suspect' ” m ay be 
judged  by th is in term ediate  standard .114

T h e  C a lifo rn ia  Suprem e C o u rt has generally fo llow ed the U n ite d  
States Suprem e C o u rt in  equal protection  ana ly sis ,"5 but o cca sio n a lly  
has fo un d  “ fu n d a m e n ta l” rights and “suspect” classifica tions w here the 
federal h ig h  C o u rt w o u ld  n o t." 6

I f  the ju ry  se lection  statute fails to accord  sim ila r treatm ent to per­
sons s im ila rly  situated , it is subject to review  under equa l p ro tection  
analysis. S in ce  the  legislative goal is a fa ir tria l for litigants, persons 
capable o f rendering  a fa ir consideration  o f  a case m ust be regarded as 
sim ilarly  situated for ju ry  selection purposes. D e a f persons, as has 
been illustrated , are capab le  o f  rendering a fa ir co nsidera tion  o f  a 
ca se ."7 W ith  the  a id  o f  an interpreter, a d e a f ju ro r  ca n  perceive the 
relevant spoken proceedings o f the tr ia l." 8 T h e  use o f  an interpreter 
does not d im in ish  the d e a f ju ro r ’s ability  to fa irly  consider the case .119 
T h e  interpreter ca n  be strategically , but unobtrusively , p la ced  in  the 
co u rtro o m .120 Severa l m easures exist to prevent an interpreter from  in ­
flu e n cin g  ju ry  d e lib e ra tio n s.121 T h e  deaf ju ro r  can  v isua lly  evaluate the 
cre d ib ility  o f  w itnesses ju s t as other ju rors d o .122 F in a lly , a ctu a l tria l 
experience has show n d e a f ju ro rs  to be essentially s im ila r to hearing 
ju ro rs  in  term s o f  rendering a fa ir consideration  o f  a case .123

S in ce  the b a sic o b je ctio n  to  both b lin d  and d e a f ju ro rs  is the alleged 
in a b ility  to  perceive evidence, it w ould  appear that persons w ith  per­
ceptive  d isab ilities are s im ila rly  situated fo r ju ry  se lection  purposes. 
T h e  fa ct that b lin d  persons are allow ed to sit on  ju r ie s 124 in  C a lifo rn ia

113. Craig v. Boren, 429 U.S. 190, 197(1976). It has been observed that it is presently unlikelylhat equal protection can be isolated at two polar positions or even at three distinct centers ofreview. Sec L. T r ib e ,  A m e r ic a n  C o n s t i t u t i o n a l  L aw  1089 (1978); Karst, The Supreme Court, 
1976 Term—Foreword: Equal Citizenship under the Fourteenth Amendment, 91 H a r v .  L. R e v  1, 23 (1977). The courts, however, continue to apply a definitely stratified equal protection analysis. 
See Hawkins v. Superior Court, 22 Cal. 3d at 601,586 P.2d at 927, 150 Cal. Rptr. at 446 (Mosk, J ., concurring).114. 22 Cal. 3d at 601, 586 P.2d al 927, 150 Cal. Rptr. at 446 (Mosk, J „  concurring).115. Id . at 600, 586 P.2d at 926-27, 150 Cal. Rptr. at 445.116. Id . See, e.g., Serrano v. Priest, 18 Cal. 3d 728, 557 P.2d 929, 135 Cal. Rptr. 345 (1976) (education a fundamental right); Sail'cr Inn v. Kirby, 5 Cal. 3d 1. 485 P.2d 529, 95 Cal. Rptr. 329(1971) (sex a ‘'suspect" classification). Cf. Stanton v. Stanton, 421 U.S. 7 (1975) (sex not accorded

k  “suspect” classification treamentv San Antonio School Dist. v. Rodriguez, 411 U.S. 1 (1973) (edu­cation not a fundamental right).-  117. See text accompanying notes 61-105 supra.118. See text accompanying notes 67-71, 77-85 supra.
£ . 119. See text accompanying notes 67-85 supra.120. See text accompanying notes 75 & 76 supra.121. See text accompanying notes 86-102 supra.122. See text accompanying notes 72-76 supra.r ,  123. See Letter on Oakland Deaf Juror, supra note 5,124. See note 2 supra.
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w hile d e a f persons are excluded is another in d ica tio n  lha t the ju ry  se­
le ctio n  statute fails to  treat sim ila r citizens in  a s im ila r m anner. The 
statute is thus subject to equal pro tection  scrutiny .

B. The C om pelling S ta te  In te re s t Test

In  order to  exam ine the exclusion  o f  d e a f persons from  ju ry  service 
under the co m p e llin g  state interest test, it  is necessary to  show  that c iti­
zens have a fundam enta l right to serve o n  a ju ry  o r that deafness is a 
suspect classifica tion  w ith  respect to  ju ry  service. I f  e ither is show n, the
exclusion  is u n co n stitu tio n a l unless it ca n  be ju stifie d  by a com pe lling  
state interest.

I .  J u ry  S e rv ice  a s  a  F undam en ta l R ig h t

In  A dam s Superio r C ourt,™  Ju stice  C la rk , w ritin g  for the m ajor­ity, asserted:
W hile  trial by jury  is constitutionally im planted in  our system o f ju s­
tice, an individual’s interest in serving on a ju ry  cannot be held a 
fundam ental right. Th e  guarantee o f the Sixth Am endm ent is prim a­
rily for the benefit o f the litigant—not persons seeking service on the ju ry .126

T h e  federal d is trict co u rt in  E ck ste in  fo u n d  th is a “ th o u g h tfu l” and 
“cogent” observation and  quoted th is passage in  support o f  its co n c lu ­
sion that a d e a f w om an had no  fundam enta l righ t to serve as a ju r o r .127

T h e  U n ite d  States Suprem e C o u rt has defined a “fu ndam enta l” right 
as one e x p licitly  or im p lic itly  guaranteed by the C o n s titu tio n .128 Th e  
idea that ju ry  service is a fundam enta l righ t has been im p lic it in  recent 
ju ry  se lection decisions o f  the C o u rt. In  C arte r v. J u ry  C om m ission o f  
Greene C ounty , 129  the C o u rt unanim ously  up h e ld  the rig h t o f  m em bers 

o f  an excluded  group, rather than a litigan t, to cha llenge  a ju ry  selec­
tion  system .130 T h e  C o u rt thereby recognized the rig h t o f  equal o p p o r­
tun ity  to serve on a ju ry . Justice  Stew art declared  o n  b e h a lf o f  the 
C o u rt that a state ca n  n o  m ore d iscrim inate  w ith  respect to ju ry  service 
than it can  w ith  respect to the elective fra n ch ise .131

T h e  com parison  in  C arte r o f  ju ry  service and  the rig h t to vote, w h ich125. 12 Cal. 3d 55, 524 P.2d 375, 115 Cal. Rptr. 247 (1974).126. Id . at 61, 524 P.2d at 379, 115 Cal. Rptr. at 251. See also J u r y  S e le c t i o n ,  supra note 12,at 72-77; Van Dyke. Ju ry Service, is a Fundamental Figh t, 2 H a s t in g s  C o n s t .  L.Q. 27 (1975) (hereinafter cited as Fundamental Fight],127. Eckstein v. Kirby. 452 F. Supp. 1235, 1241 (1978).128. San Antonio School DisL v. Rodriguez, 41 i U.S. I, 33-34 (1973); Karst, The Supreme
Court, 1976 Term—Foreword: Equal Citizenship under the Fourteenth Amendment, 91 H a r v .  L.R e v . 1, 3 (1977).129. 396 U .S. 320 (1970).

130. 396 U.S. a l 329-30; see J u ry  S e lec tion , supra note 12, at 58.131. 396 U.S. at 330. See Adams v. Superior Court, 12 Cal. 3d at 67,524 P.2d at 383, 115 Cal.
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is a fundam enta l rig h t,132 clearly  
ascribed to jury' service. R e ly in g  o 
served in  B rad le y  v. Judges o f  L o s 

It is well established tha: action 
person o f the opportunity to serv. 
secured by the U .S . constitution

Jury  service, then, fa lls w ith in  t 
considered a fundam enta l right ui 
Even absent such  a dcte rm ina tio r 
C a lifo rn ia  Suprem e C o u rt m ight I 
right under the state co n stitu tic 
greater pro tection  o f  in d iv id u a l in ’ 
courts, the C a lifo rn ia  Suprem e G  
as fundam enta l “ th'1*7 d iv idua l 
core o f o u r free and i . r iesentativi 
n ition  does no t require an exp licit 
the federal defin ition .

Justice  C la rk ’s declaration  in  A  
m ental right was based on  then t< 
m ental rig h ts,137 especially  as set- 
R odriguez.™  T h u s  A dam s, inso: 
m ental rights, m ay bear reasses 
C o u rt subsequently in  Serrano  I 
U n ite d  States Suprem e C o u rt hi 
fa cts.139 B u t w hether or no t jury 
either the federal or state const: 
m ay still vio late equal protectio: 
ated a “suspect” classifica tion .

2. D e a f P ersons A s a  “Suspe
T h e  concepts o f  suspect classifRptr. at 255 (Mosk, J . ,  dissenting); Fundam

supra note 12, at 74.132. Harper v. Virginia Bd. of Election; garded as a more important right than votin in the processes of government than does il temporally and spatially immediate. See V.255 (Mosk, J . ,  dissenting). For an opposite Fubio v. Superior Court, 24 Cal. 3d 93, 114133. 372 F. Supp. 26 (C.D. Cal. 1974), e 413 (9th Cir. 1976).134. Id . at 30.135. 18 Cal. 3d 728, 557 P.2d 929. 135136. Id . at 767-68, 557 P.2d at 952, 135137. See 12 Cal. 3d al 61, 524 P.2d al138. See 411 U.S. at 33-39.139. 18 Cal. 3d at 767-68, 557 P.2d at ■
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is a fundam enta l r ig h t,132 clearly  ind icates the status the C o u rt has 
ascribed to jury' service. R e ly in g  on C arte r, a federal d is trict co u rt o b ­
served in  B rad le y  Ju dge s o f  L o s A nge les S up erio r C o u rt:'33

It is well established that action by a state in aritrarily depriving a 
person o f the opportunity to serve on a jury  is a violation o f a right 
secured by the U .S . constitution . . . ,134 

Ju ry  service, then, fa lls w ith in  the R od riguez  d e fin itio n  and  ca n  be 
considered a fundam enta l righ t under the U n ite d  States C o n stitu tio n . 
Even absent such  a determ ination  under the federal co n s titu tio n , the 
C a lifo rn ia  Suprem e C o u rt m ight find  ju ry  service to be a fu nd a m e n ta l 
right u nder the state constitu tion . D em onstra ting  a p e nchan t for 
greater pro tection  o f  in d iv id u a l interests than is afforded by the federal 
courts, the C a lifo rn ia  Suprem e C o u rt in  Serrano  v. P r ie s t135 described  
as fundam enta l “those in d iv id u a l rights and liberties w h ich  lie  at the 

- core o f  o u r free and representative form  o f  governm ent.” '36 T h is  d e fi­
n ition  does not require an exp licit or im p lic it textual guarantee as does 
the federal d e fin ition .

Ju stice  C la rk ’s d e cla ra tion  in  A dam s that jury' service is no t a fu n d a ­
m ental right was based on  then existing fe d e ra l n o tio n s about fu n d a ­
m ental rig h ts,137 especia lly  as set forth  in  San A n ton io  S ch oo l D is tr ic t v. 
R o d rig u e z .'36 T h u s  A dam s , insofar as it addresses the issue o f  fu n d a ­
m ental rights, m ay bear reassessment since  the C a lifo rn ia  Suprem e 
C o u rt subsequently  in  Serrano  found a fundam enta l righ t w here the 
U n ite d  States Suprem e C o u rt had not fo un d  such a right on s im ila r 
fa cts.139 B u t w hether o r not ju ry  service is a fu ndam enta l rig h t u n d e r 
either the federal o r state constitu tion , the exclusion  o f  d e a f persons 
m ay still v io late equal pro tection  i f  the ju ry  se lection  statute has cre ­
ated a “suspect” classifica tion .

2. D e a f P erson s A s a  "Suspect ” C la ss
T h e  concepts o f  suspect classifica tion  and co g n iza b ility  are s im ila r inRptr. at 255 (Mosk, J ., dissenting); Fundamental R ight, supra note 126, at 29; Ju r y  S e le c t i o n ,  

supra note 12. at 74.132. Harper v. Virginia Bd. of Elections. 383 U.S. 663 (1966). Jury service may even be re­garded as a more important right than voting since it affords a a more direct form of participation in the processes of government than does the franchise and the effects of participation are more temporally and spatially immediate. See 12 Cal. 3d at 66-67, 524 P.2d at 383, 115 Cal. Rptr. at 255 (Mosk, J ., dissenting). For an opposite view, see the dissenting opinion of Justice Tobriner in 
Rubio v. Superior Court, 24 Cal. 3d 93. 1 14-16, 593 P.2d 595, 609-10, 154 Cal. Rptr. 734, 748-49.133. 372 F. Supp. 26 (C.D. Cal. 1974), ap'd in part, appeal dismissed in pa rt as moot, 531 F.2d413 (9th Cir. 1976).134. Id . at 30.135. 18 Cal. 3d 728, 557 P.2d 929. 135 Cal. Rptr. 345 (1976).136. Id . at 767-68, 557 P.2d at 952, 135 Cal. Rptr. at 368.137. See 12 Cal. 3d at 61, 524 P.2d at 379. 115 Cal. Rptr. at 251.138. See 411 U.S. at 33-39.139. 18 Cal. 3d at 767-68, 557 P.2d at 952, 135 Cal. Rptr. at 368.
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som e respects.140 M a n y  groups that are cogn izab le  for ju ry  selection 
purposes are also “ suspect” for other purposes. Indeed the C a lifo rn ia  
Suprem e C o u rt seems to  regard the elem ents o f  co g n iza b ility  as som e­
w hat necessary though  insu fficien t co n d itio n s o f suspectness.141

In  San  A n ton io  S ch o o l D is tr ic t v. R o d rig u e z '* 1 the U n ite d  Stales 
Suprem e C o u rt ou tlin e d  the “trad itiona l in d ic ia ” o f  suspectness as 

. . . such disabilities, or . . . such a history o f purposeful unequal 
treatment, or . . . such a position o f politica l powerlessness as to 
com m and extraordinary protection from the majoritarian political 
process.143

Th e se  in d ic ia  clearly  app ly  to deaf persons. Deafness is so obviously  
a “d isa b ility ” in  a so cia l a nd  e conom ic sense as m u ch  as it is in  a physi­
ca l sense that e labora tion  is hardly  necessary.144 E d u ca tio n a l segrega­
tio n  and  the im p o sitio n  o f  legal d isabilities show  the socia l h istory  o f 
the d e a f to  be  one o f  “purpose fu l unequa l treatm ent.” 145 F in a lly , as 
one com m enta tor, h im se lf deaf, has po in ted  out, d e a f persons are tru ly  
a “silent m in o rity .” 146 T h e y  have never m arched; they have never ri­
oted; they have n o th in g  that m ight be sy m b o lica lly  burned; they have 
never o ccu p ie d  b u ild in g s  o r taken hostages; n o  presidentia l ca nd ida te  
has ch a m p io n e d  the ir cause. T h u s , d e a f persons stand in  need o f  “ex­
traord inary  p ro te ctio n  from  the m ajoritarian  p o litica l process” ju s t as 
m u ch , i f  no t m ore th an  any m in o rity .147

In  E ck ste in  v. K irb y , the d istrict co u rt co n clu d e d  that A rkansas’ stat­
utory exclusion  o f  d e a f persons from  ju ry  service d id  no t create a sus­
pect cla ss ifica tio n .148 T h e  court d id  not, how ever, exam ine the 
R o d rig u e z  in d ic ia  o f  suspectness. Instead, the co u rt based its co n c lu ­
sion  on  the fa ct that the statute excluded d e a f persons “o f  a ll races, 
e thn ica l groups, sexes, re lig ions and so cio -e co n o m ic backgrounds.” 149 
B y  su ch  reasoning, a statute w h ich  excluded b la cks co u ld  likew ise be1*40. See noie 37 supra.141. See 12 Cal. 3d at 61, 524 P.2d at 379, 115 Cal. Rptr. al 251.142. 411 U.S. 1 (1975).143. Id . at 28.144. See note 60 supra.145. See note 60 supra.146. Stewart, A  T ru ly S ilent M inority in 2 p r o f e s s i o n a l  R e h a b i l i t a t i o n  W o r k e r s  w i t h  

t h e  A d u l t  D e a f ,  D e a fn e s s  1 (1972).147. Judicial recognition of the handicapped as ? class requiring extraordinary protection has been isolated. But see In  re  G .H ., 218 N.W.2d 441 (N.D. 1976). Applying the criteria o f suspect­ness to handicapped persons has been the subject of strong, well-reasoned scholarly commentary. 
See, e.g., Burgdorf k  Burgdorf, A  H istory o f Unequal Treatment: The Qua/if cations o f Handi­
capped Persons as a Suspect Class under the Equal Protection Clause, 15 S a n t a  C l a r a  L aw . 855 (1975); K.rass, The Right to Public Education fo r Handicapped Children: A  Prim er fo r the New 
Advocate, 1976 U. I I I .  L.F. 1016 (1976); Comment, The Right to a Meaningful Education in  C a li­
fo rn ia : Should Dollars Make the Difference?, 10 Pac . L.J. 991 (1979).148. 452 F. Supp. 1235, 1240 (E.D. Ark. 1978).149. Id .
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s a i d  not to create a suspect classifica ti 
blacks o f  both  sexes, and  all reli 
erounds. T h e  fa ct that a g ro u p ’s mer, 
teristics w ith  respect to w h ich  they i 
elude a fin d in g  o f  in v id io u s  d iscrim ir 
characteristic o f  the group .

In  S a il'e r In n , In c . v. K ir b y '50 th 
cording “suspect” treatm ent fo r the . 
on sex,151 described suspect classifical 
traits, usua lly  fo rtu itio u s circu m sta n c 
an in d iv id u a l’s a b ility  to  con trib u te  ti 
court’s de term ination  o f  a suspect 
“stigm a o f  in fe rio rity  a nd  second-cla  
class ifica tion .153

Lik e  the federal factors o f  suspec 
suspect class ifica tions cle a rly  embrai 
is “a status in to  w h ich  the class merr 
b irth.” 154 T h e  adventitiously  dea f ai 
tus through  circum stances beyond i 
ously noted, deafness a lone does no' 
contribu te  as a ju ro r .155 Fu rth e rm c 
ca lly  a cco rd e d  d e a f persons156 is a si 
second-class citize n sh ip . D e a f perse 
ered a suspect class in  C a lifo rn ia .

3. The S ta te ’s  C om pellin g In te re

It appears from  the forego ing  that 
tion  scru tin y  sh o u ld  a p p ly  to C a li 
from  ju ry  service since  e ither the ex: 
the in fringem ent o f  a fund a m e n ta l; 
eral or state co n stitu tio n . T h u s , i f  t i
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150. 5 Cal. 3d 1. 485 P.2d 529, 95 Cal. Rptt151. Id . at 18, 485 P.2d at 540, 95 Cal. Rptr152. Id .153. Id . Most o f this language, which seems 
Equal Protection, 82 H a r v . L. R e v , 1065, 1173-7 
Richardson, 411 U .S . 677, 686 (1973). For this r pan of the federal indicia of suspectnecs. See 
capped Children: A  Prim er fo r the New Advacatt majority of the Court did not join the Frontiere among the federal criteria o f suspectness.154. 5 Cal. 3d at 18. 485 P.2d at 540, 95 Ca155. S:e  (ext accompanying notes 61-105 su'156. See note 60 supra.
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said not to create a suspect classifica tion  as long  as it applied equally  to 
blacks o f  both  sexes, and  a ll re lig ions and so cio e co n o m ic b a ck ­
grounds. T h e  fa ct that a g ro u p ’s m em bers m ay possess certa in  ch a ra c­
teristics w ith  respect to w h ich  they are treated equa lly  does no t pre­
clude  a fin d in g  o f  in v id io u s  d iscrim in a tio n  w ith  respect to the prim ary 
characte ristic o f  the group .

In  S a il'e r In n , In c . v. K irb y , 150 the C a lifo rn ia  Suprem e C o u rt, a c­
co rd in g  “suspect” treatm ent for the first tim e to a classifica tion  based 
on sex,151 described suspect classifica tions as those based on im m utab le  
traits, usua lly  fo rtu itio u s  circum stances o f  b irth , that bear no re lation to 
an in d iv id u a l’s a b ility  to  co n trib u te  to socie ty .152 A n o th e r factor in  the 
court’s de te rm ina tion  o f  a suspect cla ssifica tion  was the h isto rica l 
“stigm a o f  in fe rio rity  and  second-class citizensh ip  associated w ith ” the 
cla ss ifica tio n .153

L ik e  the federal fa ctors o f  suspectness, the C a lifo rn ia  d e fin ition  o f  
suspect cla ss ifica tio n s cle a rly  em braces deafness. C o n g e n ita l deafness 
is “a status in to  w h ich  the class m em bers are lo ck e d  by the a ccid e n t o f  
b irth .” 154 T h e  adventitiously  d e a f are likew ise condem ned to that sta­
tus th rough  circu m sta n ce s beyond their co n tro l. A s  has been prev i­
ously noted, deafness a lone  does not bear on an in d iv id u a l’s a b ility  to 
co n tribu te  as a ju r o r .155 Furtherm ore , the u nequa l treatm ent h istori­
ca lly  accorded  d e a f persons156 is a stigm a o f  in fe rio rity  and a badge o f 
second-class citize n sh ip . D e a f persons, therefore, are properly  co n s id ­
ered a suspect class in  C a lifo rn ia .

3. The S ta te ’s  C om pelling In te re s t

It appears from  the forego ing  that the strict standard o f  equal p ro te c­
tio n  scru tin y  sh o u ld .a p p ly  to C a lifo rn ia ’s exclusion  o f  d e a f persons 
from  ju ry  service since  e ither the existence o f  a suspect classifica tion  o r 
the in fringem ent o f  a fundam enta l right m ay be show n under the fed­
eral o r state co n s titu tio n . T h u s , i f  the exclusion  is to be co n stitu tio n a lly

150. 5 Cal. 3d 1, 485 P.2d 529, 95 Cal. Rptr. 329 (1971).151. Id . at 18, 485 P.2d at 540, 95 Cal. Rptr. at 340.152. Id .153. td . Most of this language, which seems to have originated in Developments in the Law— 
Equal Protection. 82 H a r v .  L. R e v . 1065, 1173-74 (1969), was used nearly verbatim in Frontiero  v.
Richardson. 411 U.S. 677, 686 (1973). For this reason, these factors are considered by some to bepart of the federal indicia of suspeclness. See Krass, The R ight to Public Education fo r Handi­
capped Children: A  Prim er fa r the New Advocate, 1976 U. I I I . L.F. 1016, 1038-39 (1976). Since a majority of the Court did not join the Frontiero  opinion, these elements are not properly placed among the federal criteria of suspectncss.154. 5 Cal. 3d at 18. 485 P.2d at 540, 95 Cal. Rptr. al 340.155. See text accompanying notes 61-105 supra.156. See note 60 supra.
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C. The L e sse r S tan d a rd s o f  R eview
T h e  d iscussion  o f  the co m p e llin g  state interest test was prem ised 

upon  fin d in g  ju ry  service to  be a fundam enta l righ t o r deafness a sus­
pect classifica tion . D ism iss in g  these rigorous requirem ents, how ever, it 
is apparent that ju ry  service, i f  no t fundam enta l, is an “im p o rta n t” 
right, and deafness, i f  no t suspect, is a “sensitive” cla ss ifica tio n  w ith  
respect to ju ry  sendee. T h u s , in  M eye r  j *. Z o l in f 9 the first equal p ro ­
tection  cha llenge  to C a lifo rn ia ’s exclusion  o f  d e a f persons from  ju ry  
service, the p la in tiffs  urged, and  the tria l co u rt fo un d , the exclusion  
properly  review able u nder the interm ediate equal p ro tection  a n a ly ­
sis.160 T h is  standard  requires that the exclusion  be substantia lly  related
to achievem ent o f  an im portan t state o b je ctiv e .161

S in ce  a ctu a l tria l experience w ith d e a f ju ro rs  has resulted in  n o  ap ­
parent d im in u tio n  o f  the righ t to a fa ir tr ia l,162 the total exclusion  ca n ­
not be said to be substantia lly  related to ach ievem ent o f  that ob jective . 
Likew ise, a p p ly in g  the tra d itio n a l equal p ro te ctio n  ana lysis,163 a ctu a l 
tria l experience m akes it d o u b tfu l that the exclusion  is even ra tio n a lly  
related to the goal o f  a fa ir tria l in  m any  instances.

C o n c l u s i o n
Ex p e rie n ce  in  a ctu a l tria l settings has show n that the right to have a 

case fa irly  considered  is no t necessarily in frin g e d  by the seating o f  a157. See text accompanying note 105 supra.158. See note 104 and accompanying text supra.159. No. C  302883 (L. A. Super. Ct„ Dec. 20, 1979); see note 3 supra.160. Id . (ruling on Demurrer, at 2) (copy on file at the Pacific Law  Journal).161. See text accompanying note 113 supra.162. See Letter on Oakland Deaf Juror, supra note 5.163. Sec text accompanying note 108 supra.

T
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va lid , it m ust be necessary in  the furtherance  o f  som e co m p e llin g  state 
interest.

C le a rly , the responsib ility  to  secure a fa ir tria l to litigants is a co m ­
p e llin g  state interest. B u t a total exclusion  o f  d e a f ju ro rs  is ne ither n e c­
essary, nor the least restrictive m eans, to achieve that goal. N o t every 
potentia l d e a f ju ro r  in  every  case raises the spectre o f  an u n fa ir co n s id ­
eration o f the case. A s  has been po in ted  out, ju ry  service is a m atter o f 
in d iv id u a l ca p a b ilitie s  in  the conteAt o f  a p a rticu la r case .157 T h u s , a 
tota l ban on  d e a f ju ro rs  overreaches the state’s interest. T h e  least re­
strictive  m eans to a cco m p lish  the goal o f  a fa ir tria l fo r litigants is the 
ava ilab ility  o f  a cha llenge  fo r cause against those in d iv id u a l ju ro rs  in  
those p a rticu la r cases w here it appears that a litig a n t’s righ t to a fa ir 
tria l m ay be in  je o p a rd y .158

jgSO / D m/  Jurors

deaf ju ro r . W h ile  there exist theon 
tion by a d e a f ju ro r , these d o  not 
w ithout regard to the circum stances 
has no  basis fo r in fr in g in g  the rig ! 
considered fo r  ju ry  service as m em  

Likew ise , the state has n o  basis fi 
ble p a rticip a to ry  op p o rtu n ity  in  th 
interest in  guaranteeing that ju ries 
the cases before them  ca n  be accoi 
than de n y in g  a ll d e a f persons the
citizensh ip .

A c tio n  b y  the legislature and the 
rights o f  b o th  litig a n ts and  d e a f j 
C o d e  o f  C iv il P ro ce d u re  Se ctio n  1( 
no  person sh a ll be deem ed in co m p  
loss o f  hearing  in  any degree. / 
C o d e  S e ctio n  754 is required to ex 
in g  an in terpreter w hen a d e a f pe 
rem ove a ll bars to  the presence of 
in g  deliberations. A t  the sam e ti 
tria l as stated in  C o d e  o f  C iv il P r 
Se ctio n  1181 m ust be am ended t( 
the part o f  an interpreter d u rin g

In  the  ju d ic ia l sphere, the decis; 
persons equa l p ro te ctio n  in  ju ry  i 
courts m ust insure  coopera tion  01 
tria l to  m in im ize  d isruptions fror
ro r is seated.

S u ch  a ctio n s on the part o f  the 
strate the state’s com m itm ent to  c 
sh ip  o n  the “ tru ly  silent m inorit'

r\. 1M. No. C  302883 (L.A. Super. Ct.. D
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deaf ju ro r. W h ile  there exist theoretica l obstacles to a fa ir considera ­
tion by a d e a f ju ro r , these d o  not support a to ta l ban on dea f ju ro rs  

1 w ithout regard to the circum stances o f p a rticu la r cases. T h e  state thus 
has no  basis fo r in fr in g in g  the right o f litig a n ts  to have d e a f persons 
considered fo r ju ry  service as m em bers o f  the com m u n ity .

L ikew ise , the state has n o  basis fo r stripp ing  d e a f persons o f  a valua- 
S jy  ble particip a to ry  o p p o rtu n ity  in  the form  o f ju ry  service. T h e  state’s 

interest in  guaranteeing that ju rie s  w ill render a fa ir considera tion  o f 
the cases before them  ca n  be accom p lished  by a m eans less restrictive 

T' f . than deny ing  a ll d e a f persons the cha n ce  to exercise a prerogative o f  
-V ' citizensh ip .

. A c tio n  by the legislature  and the courts is necessary to safeguard the 
jC  rights o f  bo th  litig a n ts  and d e a f persons. T h e  ju ry  selection statute, 

C o d e  o f C iv il P ro ce d u re  Se ctio n  198, m ust be am ended to provide that 
£;• no person sh a ll be deem ed incom petent as a ju ro r  solely because o f the 

loss o f  hearing in  any degree. A d d itio n a lly , extension o f Ev id e n ce  
t .  • C o d e  Se ctio n  754 is requ ired  to  e x p licitly  govern procedures fo r select- 
b  ing  an interpreter w hen a d e a f person is a ju ro r . T h e  legislature m ust 
|v- rem ove a ll bars to  the presence o f  an interpreter in  the ju ry  room  d u r- 
r ’ ing  de liberations. A t  the sam e tim e, how ever, the grounds fo r a new  

tria l as stated in  C o d e  o f  C iv il Procedure  Se ctio n  657 and Penal C o d e  
Se ctio n  1181 m ust be am ended to in clu d e  instances o f  m isco n d u ct on 
the part o f  an interpreter d u rin g  deliberations.

In  the ju d ic ia l sphere, the decision  in  M eye r v. Z o lin , 164 denying dea f 
persons equal p ro te ctio n  in  ju ry  selection, m ust be reversed. T h e  tria l 
courts m ust insure co o p e ra tio n  on the part o f a ll persons invo lved  in  a 

■ • tria l to m in im ize  d isru p tio n s from  the no rm a l rou tine  w hen a dea f ju ­
ror is seated.

S u ch  a ctions on  the part o f  the legislature and  the courts w ill dem on­
strate the state’s co m m itm e n t to con fe rring  the fu ll privileges o f  citize n ­
sh ip  on the “ tru ly  s ilen t m in o rity .”

H a ro ld  C ra ig  M anson

\
\

164. No. C  3028S3 (L.A. Super. Ct., Dec. 20, 1979).
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A ppendix

Follow ing the com pletion o f this comment, a m ock trial featuring two deaf 
jurors was conducted in  the Center for Legal Advocacy ( “Courtroom  o f the 
Future”) at M cGeorge School o f Law. The  trial was sponsored by the Pacific 
Law  Journal and the M cGeorge Tria l Advocacy Program, in cooperation with 
the California Association o f the Deaf. Most o f the concepts regarding a fair 
consideration o f a case discussed in the comment were illustrated in  the trial. 
The  proceedings were recorded by the courtroom ’s videotape cameras. The 
trial was a regularly scheduled proceeding o f the Tria l Advocacy Program, in 
w hich third year law students prepare and pursue cases from pleadings 
through trial. Typ ica lly , members o f the local bar or bench serve as judges. 
Juries usually consist o f first year law students, college students, and other 
members o f the com m unity.

The m ock “deaf ju ro r” trial involved a damage suit for personal injuries. 
Th e  plaintiff was allegedly shot and beaten by a grocery store security guard 
who had accused the p la in tiff o f stealing a small food item. The defendant in 
the case was the security guard’s corporate employer. Th is  case was selected at 
random for the deaf ju ro r experiment.

Four third year law students .vere attorneys in the case. A  member o f the 
California bar w ith six years’ experience in civ il litigation presided as trial 
judge. The jury  consisted o f first year law students, two deaf persons, and the 
hearing wife o f one o f the deaf men. The deaf persons, both over sixty, were 
M r. F .A . Calig iuri, Executive Director o f  the California Association o f the 
Deaf, and M r. W illis  Berke, a retired draftsman. The  interpreters were Debra 
Parker o f the N o r-C a l Center on Deafness in Sacramento, and E d  Santillancs 
o f the California Association o f the Deaf. Ms. Parker has had extensive expe­
rience interpreting legal proceedings for deaf persons. Both interpreters are 
members o f the National Registry o f Interpreters for the Deaf.

The  attorneys were inform ed approximately two weeks prior to trial that a 
deaf person m ight be included on the jury. The  Pacific Law  Journa l provided 
the attorneys w ith a package entitled “Tria l w ith a D eaf Juror: Selected 
Materials for Attorneys.” Th is  package, w hich the attorneys received one day 
before the trial, included a list o f suggested voir dire questions; a copy o f the 
Code o f Eth ics for Interpreters; and a copy o f the letter from Assistant A la ­
meda County D istrict Attorney Thom as Deal regarding the Oakland “deaf 
juror" trial discussed in this comment. The  attorneys did not receive any in ­
formation about the deaf persons. The  attorneys were told not to make any 
adjustments in their planned trial presentations.

Th e  judge likewise was provided with a package prepared by the Pacific 
Law  Journal, entitled "Tria l with a D eaf Juror: Selected Materials for the 
Court.” Th is  package, w hich the judge received the m orning o f the trial, in ­
cluded an explanatory letter; all the materials given the attorneys; and C a lifo r­
nia Evidence Code Sections 750, 752, and 754. Copies o f the attorneys’ 
materials and the judge’s materials are on file at the Pacific Law  Journal.

The  deaf persons were not given any inform ation about the case prior to the
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trial. In fact, the seating o f M r. Berke as a ju ror was decided only minutes 
before the trial commenced.

During the attorneys’ opening statements, the interpreter stood next to and 
slightly behind the attorneys before the jury. D uring the testimony o f wit­
nesses, the interpreter was seated on a raised chair next to the witness. Thus, 
the deaf jurors were able to observe the facial expressions o f the witnesses as 
well as the interpreter. The  two interpreters took turns interpreting, usually 
switching during natural breaks in testimony or between witnesses. A t one 
point, however, the interpreters switched during the testimony o f a doctor 
called by the plaintiff. Th is  was accom plished with no break in com m unica­
tions with the deaf jurors.

A  considerable amount o f medical testimony was put on by the plaintiff. In 
direct contradiction to the contention made in Eckstein K irby , discussed in 
the comment, the deaf jurors had no difficulty understanding this testimony. 
Th is became apparent in  discussions w ith the deaf jurors after the trial, but 
was also apparent in the ju ry ’s deliberations, w hich were taped by hidden 
cameras.

Problems during the presentation o f evidence were virtually nonexistent. A t 
one point, the interpreter indicated that she could not hear the rather soft- 
spoken trial judge. Th is observation bencfitted several o f the hearing jurors 
who were also having difficulty at times hearing the judge. It was necessary at 
another point for the interpreter to ask a nervous student attorney to speak a 
little slower. F ina lly , during the testimony o f a defense witness, the interpreter 
received an emergency call on her electronic pager, requiring a change o f in­
terpreters.

Jury deliberations in this m ock case were especially insightful. One inter­
preter accom panied the two deaf jurors into the jury  room. Both deaf jurors 
and the interpreter sat at the end o f the oblong jury  table. The jury  foreman 
sat across from the deaf men. Th e  other jurors made an effort to speak one at 
a time. Occasionally, however, several conversations began at once. Th e  in ­
terpreter kept up with as many as possible. The  jury  usually returned to order 
within moments. N o  critica l inform ation was lost to the deaf jurors.

The deaf jurors were valuable pa rticip a n t in  the deliberations. In fact, the 
jury  accepted two suggestions made by M r. Calig iuri. There were two theories 
o f liability against the corporate defendant. Th e  jury had dismissed the first 
theory, respondeat superior, and was prepared to discount the other theory, 
negligent supervision, when M r. Ca lig iuri pointed out a flaw in the defense on 
this point. A ccepting his reasoning, the ju ry  found for the plaintiff. O n the 
issue o f plaintiff’s damages for lost future ’ . ages, several jurors were prepared 
to accept the am ount suggested by counsel. M r. Ca lig iuri noted that the sug­
gested figure was premised upon the p la intiff never working at any jo b  ever 
again. The  evidence, M r. Calig iuri said, indicated that the plaintiff was not 
totally disabled and in fact was capable o f working at a number o f jobs. The 
jury  then reduced the proposed award o f lost future earnings by nearly fifty 
per cent.
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After the verdict was announced, all participants and several observers re­
ceived questionnaires about the trial. A ll respondents were impressed with the 
capabilities o f the deaf persons in the trial. Nearly all respondents said they 
would not object to having their own cases, civ il or crim inal, tried by a jury 
that included a deaf juror. M ost had no suggestions as to how the proceedings 
could have been more efficiently conducted. Those who did make suggestions 
said that speaking more slowly by all parties, in their opinion, might have 
been helpful.

The  deaf persons felt that no adjustments would be needed to improve their 
participation. They said they enjoyed the experience and had no trouble un­
derstanding the evidence.

The interpreters both agreed that the trial presented no problems for them 
at all. They indicated that the m edical testimony was not at all difficult to 
convey. The one interpreter who had not previously participated in legal pro­
ceedings said he enjoyed the experience so m uch that he hoped to do more 
legal interpreting, perhaps on a permanent basis.

As noted previously, the trial was recorded by videotape cameras. The tape 
reveals a virtually flawless trial with respect to the presence o f the deaf jurors. 
There were no delays whatsoever attributable to the deaf pcrsors.

Copies o f the various materials discussed in this appendix, including the 
questionnaires given to participants and observers, are on file at the Pacific 
Law  Journa'. Th e  videotape o f the trial is available at the Law  Library at 
M cGeorge School o f Law. Further inform ation about the videotape is avail­
able from the Pacific Law  Journal.
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