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ing its use in contravention o f the hearsay ru le .-4 Such need is usually found in 
situations where the declarant is dead or otherwise unavailable tor cross- 
examination ,-5 or where the statements contain unique evidentiary value, 
unobtainable from other sources.-"

These two principles, trustworthiness and necessity, thus serve as the 
underlying rationales fo r exceptions to the hearsay ru le .-7 In applying these 
two principles, judges over time have set aside certain classes o f  hearsay 
statements that possess similar or identical guarantees o f  trustworthiness.-" 
The class-cxception system constitutes the general fiatuewotk under which 
hearsay statements are evaluated fo r their credibility, although in many juris­
dictions the trial judge retains the power to admit evidence that falls outside a 
specific class exception isut nevertheless is still reliable and necessary.-' Today, 
the class-e.xception system exists in statutory form at the federal level "1 and in 
some states, 41 as well as in common law lorm  in others.

C. Constitutional Constraints on the Use o f  Hearsay Statements
Despite the widesnr'vid acceptance o f  hearsay rule exceptions, their use is 

constitutionally restric, ... The sixth amendment requires that ” ii|n all crimi­
nal prosecutions, the accused shall enjoy the right . . .  to be confronted with 
the witnesses against him . ” 11 This provision has never been read to exclude the

24 . See Ted. R. Evid . a n . V II I advisory committee not? (" |V V |li?n  the choice t . between 
evidence v, Inch is less than best a:id no e\ ideate at a ll, o n ly  c lear to lly  would dictate an across-the- 
board poiicy o f  doing w ithout.“ I.

25 . 5 W igm ore. supra note 17, at 253.
26 . Id .
27. See Fed. K . Evid . 803 & 8 0 4 advisory coutm iilce notes; C o rn e liu s ' .  sta te . 12 A rk . 782. 

804 (1 8 5 2 ); G arwood v. Dennis. 4 Bum . 314 . 32S ( f a .  IS I I ) .
2S. Fed. R . I.vtd . a rt. VIM advisory committee note; 5 W igm ore , supra note 17. at 253-55 

(" th e  exceptions have been cstaoli-.hcd casually in the light o f  practical experience, anil with little 
o r no e f f o r t . . .  at generalization o r comprehensive p lanning . 1 lie court* have had m mind merely 
to sanction certain situations as a sufficient guarantee o f  trustworthiness.” ).

29 . See, e .g ., Fed. K . Evid . 803(24 ) ,X 804 ih )(5 ); A r i/ . R . Evid . 8 0 3 (2 4 1& s o i lb l( f i ) ; S I ) .  !(.
Evid. 19-16-35; W yo . R . Evid . 803 (24 ), S04 (b )(6 |. lint see Note, Residual Exception to the
Hearsay Ru le . ID t.uv. U . C lti. L .J . 6 1 1 ,6 1 3 - 1 4 11979) (I llin o is  retains a rigid common law system 
o f  hearsay exceptions; evaluation o f  evidence is icvirictcd to the framework o l these established 
exceptions.).

30 . The Federal Rules o f  Evidence contain 24 exceptions to die hearsay ru le that can be 
invoked regardless o f  whether the declarant is availab le fo r cross-exam ination. These exceptions 
include present • er.se impressions, recorded recollections, records o l regularly conducted activity, 
and public records and reports. See l ed. R . Evid . 803. There are five additiona l exceptions in the 
Federal Rules that can be used on ly  it the declarant is unavailab le . These include toriuer testimony 
and statements against interest. See Fed. R . Evid . 804,

31. See, e .g ., Me. R . E v id .: M om . R . E v id .; (Jk la . Stat. A nn. ti l. 12 \ J 2sO?i241, 2804(5)
(1980 ); W yo . K . Evid . 803 (24 ) 80 4 (b )(6 ). Approxim ately 22 state, have uatu to ry rules o f
evidence sim ilar lo  the Federal Rules; the remaining states possess common law rules o l ev idcncc. 
See 4 Weinstein’ s Evidence, supra note 23. a i l .  V I I I .

32 . See, e .g .. Peop le v. Rob inson . 73 III . 2d 192, 383 N .L .2 d  164 (1978 ) (court applies excited 
utterance exception): People s . Egan. 78 A .D .dd  34, 434 N .Y .S .2 J  55 (1980 ) (court admits 
statements as declarations against penal interest). State hearsay exceptions, both statutory and 
common law , closely para lle l the federal statutory exceptions.

33 . U .S . Const, amend. V I.
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admission o f all hearsay evidence. 14 yet it has nonetheless placed significant 
limits on the use o f such evidence."

Although the Supreme Court has been reluctant to lay down principles 
that would determine the constitutionality o f all hearsay exceptions under the 
confrontation clause,1'’ admitting a declarant’ s out-of-court statements in 
situations where the declarant is available as a witness probably does not 
violate the con fron f’ tion clause.JT However, when the declarant is not testify­
ing and is unuvail ole to be cross-examined, the use o f  hearsay exceptions 
must fu lfill certain constitutional requirements. In this context, to be admit­
ted. the hearsay statement must either fall within a firm ly rooted hearsay 
exception" or, if the statement does not qualify for any exception, present 
particularized guarantees o f  trustworthiness.51’

I I .  A p p l ic a t io n  o r  H e a r s a y  I ' t u s o iP L n s  t o  C h i l d r e n ' s H e a r s a y  
S t a t e m e n t s  in  S e x  A b u s e  C a s e s

The principles underlying the hearsay rule require that an out-of-court 
statement be admissible only if the requisite need and reliability can be 
shown. 10 Because o f the unique circumstances o f child sex abuse, hearsay 
statements o f the victim arc especially necessary to establish the guilt o f  the 
defendant.41 In addition, the reliability o! such statements must be evaluated 
with careful attention to these circumstances. Even though om -of-eourt decla­
rations by the victim may not be inherently reliable, they are, at the very least, 
as reliable as his o r her in-court statements, and moreover, trustworthiness 
can ultimately be determined by looking to circumstantial indicia o f reliabil- 
ity.°
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A. Seed J a r  Children ’s Hearsay Slalcnicnts
The unusually compelling need for children’s hearsay statements in sex 

abuse cases is demonstrated primarily by the fact that the statements often 
constitute the only p roo f o f  the crime.4' Physical corroboration is rare, fo r the

34. See Ohio v . Roberts. 448 U .S . 56, 64 (1980 ); M attox v. United States, 156 U .S . 237 , 243 
(IS95).

35. See Mancusi v. Stubbs, 408 U .S . 204 (1 972 ); L i lly , supra note 19. at 275.
36. C a lifo rn ia  v. (iie cn , 399 U .S . 149, 162 (1970 ).
37. Id . at 158 -61 .
JS. Ohio v. Roberts, 448 U .S . 56 , 66 (1980 ).
39. 14.
40. See supra notes 16-39 ami accompanying text.
41. See in fra  notes 43-51 and accompanying text.
42. See in fra  notes 5 2 -7 1 , 108-15 and accompanying text.
43. Sc- Joint Hearings on SB 4461 be fo re  the Washington State Senate Judiciary Com m , 

jr.d Washington State House Ethics, l.aw  A; Justice C om m ., 47th Leg .. 1982 scss. 23 (January 28 ,
arsuy statements are usually the on ly evidence in a child molesting case) (testi- 
erliner, social w orker, Sexual Assault Center in Seattle, W ashington) (transcript 

nice o f  the C olum bia l.aw  Review) (hereinafter cited as Joint Hearmgs|; in lra  notes 
44-51 and accompanying text.
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crimes committed aie predominantly nonviolent in nature . 44 Most crimes 
consist o f petting, exhibitionism, fondling, anil ora l copulation, activities that 
do no; involve forceful physical contact.41 The lack o f physical corroboration 
can also be attributed to the fact that most children, for a variety o f reasons, 
do not resist their attackers and succumb easily.4"

In addition, witnesses other than the victim and perpetrator are rare; 
people simply do not molest children in front o f  others .47 Most olten, the 
offender is a relative or close acquaintance o f the ch ild" who is likely to have 
many opportunities to be alone with the child.4"

Finally, since a child's memory lades rapidly over time, the account given 
closer in lime to the actual event is the one more likely to he accurate.’ ’ The

44 See I l.imniang, supra iio ic  2. .a ! 77:
r> res o f  oiicnvos iuu l lie totality o f i l t e  cor.iimnnn o l (lie  hum m  sevu.il experience, flic  
o lfe ii .es include homosexuality. sodomy, nicest, n o im a llv  ,i. ccpud act* ot iiiie icnnr e. 
various methods o f  o ra l copu lation , and numerous m odem s oi sex p lay, f i le  la iu r  is 
m osl frequently encoiin lercd. due lo  die physical diilVrcnvcv hoi ween il'.e sicnm  .u d the 
adull o l lender and the pain llia l is likciv lo  ocem during llie  a .I o l penetration 

See a lio  M acTarlane. supra note 2. a l s ' ;  N Jm li/ . supra r.oie I , .11 149; Joint I len ring ,. supra n, re
4 i .  at 22 -23  (icsiimony o l l.ucy lle rlin e r, social w orker. Sexual Assaull Ceuiei in S im ile , 
W ashington) (child sex abuse basically consists o l nonviolent mofcMaiioni.

45 . See, e .g .. Males v. S ia ic , 157 le x . ('m u . 15**. 151. 247 S .\V .2d -KKI. 4 ii| : I ,»52); 
ITamiii.uie, supra mate 2. at ITT.

46 See M a c la rh r .c . siip ia note 2, .u «S:
Children are aceessihle targets 'o r a number q teasoils. I lie y  have been eom lilm ne .l lo  
comply u i;h  au llio r iiy . iliov are in subordinate positions and are tea rlu l o f  t h r e a t i l i e y  
me imenselv curious; rliev are susceptible lo  bribes and llie  prom ise o f  reward. In 
au J iiion , Jn l.Ire n  a ie  o 'le ii naive with regard to social nuriiis and values, and . ninv 
respond willingly lo  in iim aic and gentle e on i.iii wnieli they may associate with lecim /s 
o l being loved . . . i lius, llie  use o f  p liymc:i I violence is i.ire because it isn't neves,aty; 
children by ihcir very nature make ideal vie'.uns o l sexual exp lon .u ion .
I :\c u  when phvxic.i! in ju ry  is iu flie ied , there is a c'laiiee llusl il may not be diagnosed 

related lo  se.x aouse due to lhe unwillingness o l many patents and physicians id  e rue rijin  liu  
possibiluy ihat a child lias been sexually assaulted.

Isccoeiiuion o f sexual ino leO alion  a l a child is em ire lv dependeni on the individual's 
inherent willingness lo  entertain llie  possibility shut the condition may exist U n fo rtu ­
nately. willingness to consider diagnosis o i siixpe.ied child niolest.iiiiiii frequently seems 
in vary in inverse p ropo riion  lo  llie  individual's level o f  (ra ining . . . .  The luck o f  
p rcpaia iion  and willingness o f  many physicians in assist paiie iils with sexual problems in 
general lias o l ion been Doled. When lhe pattern is a ehiid . these deficiencies are ex­
tremely serious.

Sgro i, Sexual Molestation o l C h ild ren , supra note 4 , at 21 ; see a lso K. D ram  & V . T is/a . The 
Sexually Misused C h ild , m lh e  Sexual V ictimology o f  Youth 46 II . Schultz ed. I9S 0 ).

4 " . See Jo int llc a iin g s . supra note 43 , ai 23 (testimony o f  Lucy tle riiner, social worker, 
Sexual .Ass,mil Center in Seattle, W ashington ).

48 . See l-'ir.kelhor, supra note 6 . a l *3 ; M ael arla iic . supra note 2 . al 86 ; Sgro i, supra nine 4, 
at 20; Stevens & Berliner, supra note 3 . a l 246 ; Joint Hearings, supra note 43 , at 21 (le s iim onyo f 
Sieve Adkins, detective, Special Assault Section o f  King C oun ty I ’ o licc Departm ent) (in King 
C oun ty , W ashington, stepfathers constitute llie  highest pereeniage o f  sex o ffende rs ).

49 . See United States v. N ick, 604 F .2d 1199, 1201 (9th  C ir. 1979) (babysitter sexually 
assaults three-year-old victim in privacy o f  locked bed room ); S ta le v. K iichey, 107 An/.. 552, 553-
54. 490 P .2d 558 , 5 5 9 -60  ( IV U )  (fam ily  friend molests two sisiers while on an ou ting ); O ldham v. 
S ta le , 167 Tex. C rim . 644 . 646 . 322 S.W ’ .2 J  616 . 6 |X  (1959 ) (neighbor in his own house molests 
child who had come to play with n e ighbors dogs).

50. See A .D . Yarm ey, The Pssehology o f  Eyewitness Testim ony 204 -05  ( I9 7 ‘ ») (children 
possess in fe rio r bnc -te rm  and .shori-ienn memories when compared lo  aduhsi; Stevens & 
(Jetliner, supra note J , at 254 (ch ild 's mentors o f  details b lu rs qu ick ly ). Dm see A liem eyer, Pulion 
& Heines, Long-Term  Memory Im provem ent: C on firm ation  o f  a 1-inUine by Piaget, 40 Child
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child’ s inability lo recollect details is especially significant in light o f the great 
lapse o f  time between the commission o f  the crime and the tria l/ ' 1

B. Reliability o f  Children's Hearsay Statements
Whether out-of-court statements by children are intrinsically reliable is 

questionable. Some courts and commentators hold that such statements, 
standing alone, are trustworthy. Two justifications are commonly offered. 
First, it is highly unlikely that children persist in lying to their parents or other 
figures o f  authority about se.\ abuse/- Second, children do not have enough 
knowledge about sexual mailers to lie about them / 5 In contrast, other courts 
and commentators, focusing on the well-established tendency o f  children to 
fantasize and tell stories, have concluded that these statements are not inher­
ently reliable/ 1

Nevertheless, in child sex abuse eases, the victim's out-of-court state­
ments may, in fact, be more trustworthy than his o r her in-court testimony. 
Requiring a child victim to testify in a sex abuse case adversely affects his or 
her perception"’"' and memory'" and yields poor ant' unconvincing evidence. 
The courtroom experience is extremely traumatic and stressful fo r most chil­
dren, ,v despite the steps taken to alleviate this problem / 5 Children are fre-
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Dev. 545 11969) (study finds tliai memories o f  kindergarten children improved osei a period o f  six 
months).

51. .See United States v. I ones, 477 F .2d  1213 ( l ) .C .  C ir. 1973) (cigl.t- io  nine-iitontlt lapse 
between incident and t r ia l): Peop le v. Debree/eny. 74 M ich. App. 371. 2 .3  N .W .2 J  776 ( !*>~7) 
(;0-moiith lapse between date o f  defendant’ s arrest and commencement o f  tr ia l); Stevens & 
Be:liner, .supra note 3. at 248 (average time to r ad judication o f  child sex . '•••«•• :>sex in Seattle is 
six months).

52. Sics cits A: Berliner, supra note 3 , at 250.
53. See W o ld  v. State. 5" W is. 23 341 , 3 5 7 -5 8 , 204 N .W .2d 482 . 491 (1973 ); W illiam s v. 

State. 145 l ex. C rim . 536. 549. 170 N .W .2.1 482 . 490  (1943 ). See a lso Finmmang, supra note 2. at 
]S4 (detail.* about sexual nets are not within the common experiential knowledge o f  a while)).

54.
A woman's uncorroborated tale o f  a sex o ffense is not more re liab le than a man's. A 
young child's is tar less re liab le , " t l  is well ic cognized that children are m ine higiilv 
suggestible than auult.s. Sexual activity, with the aura o f mystery that adults create about 
it, confuses and fascinates them . M oreover they have, o f  course, no real understanding 
o f the serious consequences o f  the charges they make 

Wilson v. United States, 271 F .2d 492 , 492 -9 3  ( l ) .C .  C ir. 1959) (citing G immachcr A. W eiho fen , 
Psychiatry At the l aw 374 (1 95 2 )); accord United States v. W iley , 492 F.2d 547 , :* ( )  (13.C . C ir. 
1973): Brown v. United States, 152 F 2d 138. 139 (D .C . C ir. 1945).

55. See in fra  notes 5 7 -r>5 and accompanying text; c f. Yairnev, supra note 50, at 2 05 -09  
(citing 1977 study that found that children are adversely affected by the stress inherent in making 
identifications from  lineups, in contrast to  identifications made from  colored slides; l2To accu­
racy compared to 2 9 l,'« accuracy).

56. Live testimony thus exacerbates a child 's loss o f  memory over lim e. See supra note 50 
and accompanying text.

57. See Joint Hearings, supra r.wie 43 . ai 24 (testim ony o f  Lucs Berliner, social w orker, 
S*sual Assault C enter in Seattle, W ashing ton | (child froze in court despite p retria l confidence: 
testimony disjointed and jum b led ); I ihai, supra note 10. at 194-95 (description o f  " leg a l process 
trauma" cxpeiicneed b\ ch ild ren ); M acFarlane . supra note 2 , at 99 ; Stevens A: Berliner, supra 
note 3. Jt 254-55 .

58. Some courts, recognizing the trauma evened on the child, have relttsed to require :no 
child to testily ia certain situations. See State v . Ituod iy , 96 A riz . 259. 2o4-n5 . 394 P .2d 196 200 ,
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qucntly subjected to long and extended series o l questions and to hostile 
attacks on their credibility.'"' The stress is intensified if the victim must face 
the accused again,"" or if he or she must testify against a close relative/-1 a 
situation that often occurs in sex abuse cases."- Under these circumstances, 
children, if they reply al a ll, often give confused and inaccurate answers/ 5 
Children are susceptible to leading questions"4 and often tailo: their replies to 
appease the examining attorney.

Consequently, in light o f  the unusual need fo r child I k s ;  say statements in 
sex abuse cases,'"' as well a* their potentially superior trustworthiness to ip- 
couit testimony,"7 the traditional reasons for barring use o f  such hearsay 
statements'"' become less compelling. I f  circumstantial guarantees o f trustwor­
thiness arc present, the out-of-court declaration should be admitted/" Any

cciv:;.-.l- lV .fi

cert, denied. .379 U S  949 r !964 ). But see Kettliam  v. State. 240 But. 107. 113. 162 N .E .2d  247, 
249 -50  (1959 ) t " |T |h e  delicacies o l the situation shou ld not he permitted to outweigh the fact that 
a man's liberty and reputable tile is at stake. The consequential embarrassment is a sm all price to 
pay in return lo r a showing o f  the witness' understanding ot the deta ils .” : quoting Riggs s. State. 
235 Ind. 499 , 503, 135 N .L .2d  247, 249 (1956 )).

59 . See Schultz, supra note I . at 150; Stevens A. Berliner, supra note 3, at 255. See also State 
v . Berry, 101 A riz. 310. 314. 4 |9  P .2d 3.77, 341 (1966 ) (noting defense counsel's vigorous attempts 
to  extract inconsistencies in six-vear-old child ’ s testimony by use o f  calendar dates; court finds no 
fata l variance between charge set fo rth  and evidence at tria l).

60. See Joint Hearings, supra note 43, at 24 (testimony o f  Lucy Berliner .acini worker, 
Sexual Assault Center in Seattle, W ashington) tspeaker suggests tltat judges sl.ou le aiiow ehildun 
to  sit awav from  the defendant to lessen cou rtroom  ttr.uma).

61.
This author w ill never forget the look  on the face o f  a 9-year-o ld  incest victim when her 
father was b rought into the cou rtroom  with chains anu nandcu lfs around his hands and 
waist. W ith support and reassurance from  concerned p rofessionals anJ fam ily members, 
she had, up until that point, coped rem arkab ly well with the rigors o f  the judicial 
process. Her on ly  comment before she w ithdrew into a spasmodic, twitching ep isode . . . 
was “ I tiiJ that to my D add y?"

MacFarlane. supra note 2, at 99.
62. Sec. e .g ., State v. Duncan, 53 O h io  S t. 2d 215 . 216 , 373 N .E .2d  1234. 1235 (I97S) 

(stcp latlte r); S late v, B ood ry , 96 Ariz.. 259. 261 , 394 I’ . 2d 196, 197, cert, denied 379 U .S . 949 
(1964 ) (fa th e r): Peop le v. Baker. 251 M ich , ?22 . 323 . 232 N .W . 381 . 382 (1930 ) (fa the r).

63. Joint Hearings, supra note 43 , at S -9  (testimony o f  M ary Kay Barb ien , C ltic l, Criminal 
D ivision, King County Prosecutor's O ffic e ) (ch ild 's testimony is o ften confused, disjointed and 
punctuated by long, painfu l silences).

64. Yarntey, supra note 50, at 200 (children are a fra id  o f  au thority and w ill want to please 
adults hy giving the "c o r re c t"  answer).

65 . See M cCorm ick , supra note 16, at 10; Yarmcy, supra note 50, at 213 (citing S’.-'diev 
show ing children's sensitive reactions to suggestive questions).

66. See supra notes 43-51 and accompanying text.
67. See supra notes 55 -65  and accompanying text.
68. See supra hours 16-20 and accompanying text.
69. See in fra notes 108-15 and accompanying text. In examining the underlying rationale for

each o f titc established exceptions to the hearsay ru le , it can be argued that the compelling need 
fo r children's hearsay .statements, a lone , justifies their admission. See 5 W igm ore, supra note 17, 
at 254:

These two principles— necessity and trustworthiness— are on ly im perfectly carried out in 
the detailed rules under the exceptions . . . .  The two principles are not applied with 
equal strietnc" in every exception; sometimes one. sometimes the o ther, lias been ch iefly 
in nund. In one or two instances one o f  them is practically lacking.
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prejudice lo  the defendant caused by attempts to introduce unreliable child 
hearsay statements'" could be avoided by requiring the judge to make the 
evidentiary ruling outside the presence o f  the ju ry . 71

111. J u d i c i a l  A p p r o a c h e s  t o  t h e  P r o b l e m  o p  C h i l d  H e a r s a y  
S t a t e m e n t s  i n  S e x  A b u s e  C a s e s

Courts, in practice, have evaluated and admitted child hearsay statements 
using a variety o f  approaches and exceptions to the hearsay rule. For the most 
part, these judicial approaches have not properly dealt with the unique cir­
cumstances surrounding child sex abuse.

A. Spontaneous Exclamation Exception
1, Description. The hearsay statements o f  child victims of sex crimes 

have almost uniform ly been handled under the spontaneous exclamation ex­
ception to the hearsay ru le.7- The underlying rationale o f tire exception i« that 
under certain circumstances extreme excitement or shock may dill the declar­
ant’ s capacity to reflect and contrive . 75 Any statement arising during this

70.
In a trial fo r  sexual assault, a ch ild ’ s out o f  court testimony is ottcn she sole and er avia! 
evidence the state lias, i he issue usually arises before a ju ry  so that ihe witness is led up 
to the point o f  testifying concerning hearsay statements. Then objection is interposed by 
defense counsel. The tria l judge is faced with a situation where so much o i the founda­
tion has a lready been presented t „  a ju ry that nothing will remove ti e impact o f the 
witness' testimony and the inferences to be drawn Ih e re lrom .

Anderson. Child ren 's O u t-o f-C ou rt Statements L'noer Ru le 908 .03 oi i . . .  W isconsin Rules o f  
Evidence, 47 \V i,c . lia r . Unit. 47. 54 (1974 ).

71. The Federal Rules o f  Evidence state that evidentiary rulings snould be made outside the 
presence o f the jury "when the interests o l justice require o r , is lien an accused is a witness, it ha so 
requests." Fed. R . Evid. 104(c); ,ee a lso Fed. K . Evid . 103(c) ( " I n  ju ry  caves, proceedings shall be 
conducted, to the extent practicable, so  as to ptevem inadmissible evidence from  ueuig suggested 
to the jury by any means, such a , macing statements o r  n lle is  o l prcu! or a*,.mg questions in Ihe 
hearing o f  the ju r y ." ) . M any -rates have sim ilar provisions. See. e .g .. S .O . C od ified  Lav s A n n .. 5 
19-9-9 C erbtilini version o f l ed. R . l-v id . 104(c)): W yo . R . Fvid . 104(c) (same).

In light o f  the strong societal feelings against child sex o l lenders, a hearing out o f  the 
presence o f  the jury may well indeed be essential to the protection o f the defendant's riant-.. See 
Slouch A Knightly , O ther Vices, Othei C rim es, 41 Iowa L . Rev. 325, 333-54 (193 (0 :

One need not display an imposing list o f  statistics to indicate that community feelings 
everywhere are strong against sex o ffende rs . Murderers and thieves may be evil person.-, 
but in common parlance they are not degenerate o r  perverted, and their crimes are not 
unnatural and detestable. In the eyes o l the layman, the norm al person may k ill o r steal, 
but on ly the queer and the abnorm al will stoop to the hoidinous crimes o f  incest, 
sodomy, and rape. Once the accused lias been characterized as a person o f  abnotmal 
bent, driven by bio logical inc lination , it seems relatively easy to arrive at the conclusion 
that lie must be guilty, lie cou ld not help but be otherwise.

See also I'eople v. Bu rton , 55 Cat. 2d 328 , 3 4 0 -4 1 , 359 P .2d 433, I I  C a l. Rptr. 65, 69 (1961 ) 
(court must be wary o f  ju ry 's  tendency to be easily swayed by improper evidence in sexual assaull 
cases); Anderson , supra note 70, at 54 (recommending that rulincs on child hearsay statements in 
sex abuse cases be made outside the hearing o f  the ju ry ).

72. l he au thor lias found  only fou r states that have looked beyond the spontaneous declara­
tion exception- M ichigan, W isconsin , W ashington and Kansas. See in lra  notes 123-35, 141-53 , 
164-65, 189 and accompanying text.

73. See Lancaster v. I ’ eop le , 200 C o lo . 448 , 615 I ' .2d 720. 722 (1980 ); State v. Me-samore, 2 
Hawaii App. 6 43 , 639 I’ .2d 413 , 418 (1982 ); Fed. It. Evid. S03 (2 | advisory committee note; 6 J .
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period is thus assumed io he free o f  conscious fabrication and :s considered a 
sincere and trustworthy response.7* The exception also entails an element of 
necessity. Once lhe condition o l shock is over, subsequent utterances by the 
declarant may not possess the same superior assurance o f reliability due to the 
declarant’s regained capability to reflect and distort.7'

The use o f  the spontaneous exclamation exception in child »e\ abuse cases 
is v irtually indistinguishable from its use in eases involving adult*. First, there 
must be a sufficiently startling occurrence that produces, ur is iikciy to pro­
duce, the requisite shock or nervous excitement in the child declarant." 
Second, the resultant shock or nerv ous excitement must affect the child at the 
time the statement is made.77 Although this requirement has been phrased in a 
variety ot ways, all interpretations emphasize the importance o f  the absence of 
''reasoned reflection" and premeditation.7' Finally, the courts have required 
that the lime lapse between the incident and the statement be tdatively hrici. *

XVi.-moro. Evidence in 1 at C om m on l.avv i->5 ( | c h.tdlw-uiu n v .  I ( I - . - :  •.mailer c itedast, 
W igm ore l. 1 he spontoneous exclamation exception >- a lso < nown a . the ’ V v .K u ! u ,.v i-ii.tv . ‘ -ee 
Fed. k .  l : v ;J  S "3C ) , o r " le v  gestae' cxscption. 5>cg K 'Unison  v State, 252 tin . 123. I2 '1. 2>- 
s . P .24 2 !U . 214-15 t l ‘ >74); O ldham  v. Stale. 107 'lev v nm . 644 . 6 a (.-4 7 , '.22 S.XX 24 (•!<., 6 1 - 1*) 
0 9 5 'h .

*4 . See vupia note 73 ; l la rm -h  v. State, 9 X ld. ,\pp  '4 6 . -4 'i. 266 A 24 5M , 3n ; t|-*7„, 
t" [T !i ie  b t'is  lo r  tne admission o l declaration:* m .Jci Me »,>» .vs/at- ru le is l!;e bchel t ;:j i 
spontaneous and instinctive utterances, made vmii'.o iii oppo iiiuu ty  ur tune t.ir reflccti tr­
ot deliberation , ate more like ly t-s produc;. a 'tit.' and i .- in .n e  pictuie o l i-v  uun -aci: >i, nr 
event . .

*5 . See t> XV u m ote , supra i.ntc 7.3, at 199 (the supet'or iiti-l'vu rih inev- o l ti.e*c csti iiti>!i..j, 
statement- creates a r.ccc-Miy o f  r e s o iln g  to them lo t unbiased tc-in .n o t .

76 See State v. K i'ch ev . r .P  A riz . 552 , 5a5 . 4>i() I’ . 2d S 'S . 561 <!'»71 1  I , sccp i,on  requite , a 
■'-r;-.rttin : even t" ). Peop le s O rdunn . R 'lC n l. A p p . 3d 7*8. ~ t6 . 145 C ..I Up t: stlft. M U iI'JTm  
(there must he "some occurrence starltir..: e i-oueli t.i p roduce nervous excitement m J r-.noer tin* 
e.ttertmee spom at.eous and u ttrc tlce lm g" ), cert, denied , 439  U .S . i(C 4  i | 9“ 9 : ' •  -t e-uirtv 
assume. however, ih.it she alleged sexual assault constitutes s i - h  ocCUiiciicc-. . . . a l l .  lo ; 3 

vouf.i! .m id . see Peop le v Xttlier, 58 III. App. 3d 156, l t d , 3~3 I 2J 107'’ . ! ' * '0  . l9 ” St.
*7 , Compare Peop le v. Stewart. ’ 9 C o lo . App. 142. I J*. 56s P .2 J  65. t.8 t i 9 7 ' ,  u ln ld  .>.1, 

lound  to he sun tn .1 .(a ie  ot shock when 'lie  reported incident to the po lice ), ai.d Xkhceier v 
t_ i-.itcil States. 2 1 1 I 2d 19. 24 ( | ) .C .  C ir . 1953) ts iiffi.ieu : e- iden-ce exis.vd to show that child wav 
-till hiytsly distraught and in shock when she -p o k c l. cert, denied, 347 U S . 1019 (1 9 5 * ). v. n, 
Ketcham . state . 240 Ind. Iti7 . 112. 162 N .l: .2 d  247, 249tt95 -» i im terance was not made under 
" iii.co iu rid led  Oomin.nion o f the senses"; .story was reluctantly drawn out by question-).

'S . see lluss v. State, 575 S o .2d 540. 543 t.-Xla. C rim . App. 1979) (statement must be “ the 
reflex p ioduct 01 the immediate sensual impressions, unaided by retrospective mental a .i io n " ) 
(quoting MeF.lt oy's A la . Evid. 5 265.01 ( I !) (1977 )); IV op le  \ . t'bdu iio , 80 C a l. App. 3 3 7.-S, 746, 
145 C a l. Rp tr. 606, MU 11978) (utteranee must be made "w h ile  the nervous excitement may f t  
suprosi-d sidt tii dominr.te and the reflective powers to be set in abeyance” ). cert. denied, 4ty 
U .S . i 0 ‘ 4 11979 |; K e ic lum  v. State . 240 Ind. 107, 112. 162 N . I . .2d 247, 249 11959) (utterance 
must be made under “ the immediate and uncontro lled  dom ination o f  the senses'T; O ldham  v. 
State, 167 tex . C ron . 644 , <*47. 322 S.XV.2d 616. 619 (1959 ) (declarations must he “ the natural 
and spontaneous outgrow th o f  the mam fact and must exclude the idea o l p rem ed ita tion").

Some courts in o lder eaves drew- a line between statements given in response to questions and 
statements given without prompting. See Smith v. United States, 215 E .2J (iS2. 6x3 tO .O . Cir. 
1954); K euham  v. Siate , 240 Ind. 107. 112, *62 N .E .2 4  247 , 249 (1959 ). Recent decisions, 
however, have not found the distinction compelling. See Fitzgerald v. United States, 443 A .2d 
1295, 1304 ( l ) .O .  1982).

79 . See S ta le  v. Ritchey. 107 Ariz.. 552. 555 -56 , 490  P.2-J 558 , 561 -62  (1971 ).
In applying the.-e standards, several courts have hatred the introduction o f  narratives by

m  19551
J&vrJ This reqttirctr.

ments have be 
■%{??•'■ trive and misr 

I n Sidle v. 
admitted unde 

 ̂ that the sexual 
that the childrc 
o f  the alleged . 
statement was . 

vor'v/- by the fact that 
alleged attack ; 
fu ll story . ' 7

2 . In ad eq i. 
A base Cases. I  
tion in child .sex 
built on the p: 
experience o f  a: 
this context axsi 
tion are identic; 

fM xh ' however, is tin:- 
fails to take in:

V*J

fdsTn'e.. children, stating
Brown v. United s :. 
3 !0 ' 322 | , : d  'l5T- bouv as Exceptions i< 

fv form  o f  statement 1 
80. See 6 W igim 

reliability o f  sucii d-c. 
T jj- -, that the time -.pan b 

Tsj£c/r M «5am ore , 2 I ’ awa.i 
s ffiic ''' requirement siri.-tlv . 
M ; : * .  State. 145 Tex. C : 

admitting statements - 
w ill under em otiona l 
<S975) (event producu 

. first person she encou 
{-tfcild was in cotnpanv 

W  SAV.2d - 
Pa^svc-fBO rning ).

. 81. 96 A riz . 259 .
8-- 58 ll!- APP- - 83. Id . at 161, 373 

W j r t ,  denied. 379 U .S . 
h JM w , . 84. Booilrv . 96 A r

^A-|- 85. 240 Ind . 107, 
86 . Id . at 112, 162 

S f r p f o - '  87. Id . at 109, 112 
ni-’J-qi S8. See supra note



■ m: 19831 ( 'HU H HEARS A Y 755

jered a 
,.-Bicnt o f  

, .cc> by the 
, ju d o  the

\ abuse eases 
jutiv. First, there 
,s likely to pro- 

liilJ declarant.74
the ehiiu ai the 

been phrased in a 
o f the absence o f  
rts have required 
relatively b rie f.7*

pic:cisi-tt!cr cited as r»
N»’tU’t< 'Vlt*
•O s,,. 12?. 129. 205 
2 5 W .2.! "1 6 , o t.S -19

\  2d 5 64 . -v ’ 5 (1 9 7 0 ) 
•lie i , it,v hchct that
■ iitt.e to t rctleettoti 
,>•, I’-.e :r..i',*>teiion or

. liiv'.i evtratuUici.il

i requ ire , a
Is;’ *: • MU (197X1 
•■moat. .1 tender tec 
:  M— t c o u n t
■|, .• ,V i i j! lv  fo r  a

r *  ;-,.*u i i v “ * i .
: 1 |9  t ich ili l was
mm : . . ...(J  'A heeler v.

■ -how l l :  ii ch ild  ssat 
I I »;! > i '9 5 4 ) . wiih
,'v, a US !'.t ‘1 lii.ldt,1 b tille r 
,ii by (lie*'.i,Mis), 
aalcaseut M u -l b e  "she 
.•.•cn«e :i>o 111■ i! a c i io n " )  
i C a l. A pp . >d " 38 . 
o il- cscuei.icr.i mas be 
a c t" ) , s e ll, den ied . 439
• 34,.i 1 p e n ) n iiier.inec 
!,c -e l,-c -‘ T , O ld li.nn  t .  
:s must be " th e  natural 
o f pi .•m editation"), 
.spouse to questions and 
2d bS2. i>83 (D .C . C ir , 

:')*9t. Recent decisions, 
I  uiied 'st.iles. 443 A .2d

•62 1 19711.
tuition o f  narratives hy

This requirement, if. essence, is merely an additional assurance that the state­
ments have been made spontaneously, before the child has had time to con­
trive and misrepresent

In State v. B a o d r y and I'eopie i\ Miller,'' the children’s statements were 
admitted under the spontaneous exclamation exception. Both courts found 
that the sexual uct« committed constituted sufficiently startling events' 1 and 
that the children spoke spontaneously and without fabrication within minutes 
of the alleged assault. ' 1 By contrast, in Ketch am p. S t a t e a child’ s hearsay 
statement was excluded for lack o f  spontaneity."" This finding was .supported 
by the fact that tne child did not report the incident until two hours after ihe 
alleged attack and had to be repeatedly questioned in order to bring out the 
tuil story ."7

2. Inadequacy o f  Spontaneous Exclamation Exception in Child Sex 
Abuse Cases. The analytic ttamework o f the spontaneous exclamation excep­
tion in child sex abuse cases and the exception’s criteria o f  trustworthiness are 
buiit ort the premise that the declarant has tne psychology, behavior, and 
experience o f  an aduit and reacts accordingly. Invocation o f  the exception in 
this context assumes that the rationale, criietia, and application o f the excep­
tion arc identical fo r the statements o f  both children and adu lts /’  This view, 
however, is unfounded. By treating child declarants as adults, the exception 
fails to take into account the special circumstances surrounding child sex

children, stating th;e men reiatim : o f  pa-t events does not contain i lk  icou i-ite •p .m triu iit .. see 
crown V. United S ta les, 152 f .2u  M.S. |? 9  (D .C  C .r . I*M5); State s. Slia ir.ho . 133 X t„m . »*l*. 
310. 322 13 2J 657 , 66(1 (195 .0 , lint see Comm ent. H.xciteil I 'iterances and I'lesetit su isc  imptes- 
>.cn> as Exceptions to the hearsay l-i.tc i;t Louisiana. 2”  La. L . Rev. 6 6 1 .6 6 9 1 t' i'a/i la i etime iliat 
form o f  s: itemeni is irrelevant 1

t l) . See 6 W igmore. sapi.t note 73, at 202 0 * . M ine itie crucial clement ;i ..:| Buttresses ;lie 
r t f jN i t v  ,’ t -Us)! declarations is their spontaneity, llie  .it.u i,u .nes and tile cu e jaw are cm ic-ri.eil 
that the imitf 'ptm between the event and the m arin e  ol' die -witciiictit he ve.-v snort. State •.. 
Mcssamnte, -  Hawaii App. 643. 639 I ’ .2d -» I3 . 4 |.x (1982 ). G enera !!., courts lia-.e not applied Hi,-.
requirement strietls. see lleattsolie l \ .  United Slates, !07 I 2d 292, 295 (D .C  . C ir . 1 *#)»>); W illiams s. State, 145 Tex. t r im . 5.36, 5 4 8 -4 9 , HO S .W .2 J  4X2. -->0 (1 943 ), but m od  a t-  s i.il war;, o l  
vdmunng statements mauc a lte r a significant delay without a special showing that the child was 
>tj!l under em otional stress. See State v. W ilson , 20 U r . App. 555, 5 5 9 -6 0 , 532 I ' .2,1 S25, .528 
(1975) (event producing excited state o l declarant wav ongoing ; victim fled  Irom  t.ititer and told 
fini person she encountered wliat liad happened); State v. ( ‘ .ice, 301 So . 2d 323. 526 t l.a . I ‘ t?4i

''vfjisft:' ' v-VJ
m
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81. V6 A riz. 259 , 394 l*.2*t 196. cert, denied. 379 U S . 949 (1964 ).
82. 58 III. A pp . 3d 156, 373 N .E .2d  1077 (1978 ).
83. Id . at 161. 373 N .H .2d at IdSt); State v . Unodry , 96  A riz . 259 , 2 6 4 -65  594 p ' J  196 N x i 
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S3. See supra notes 72 -87  and accompanying rc \t .



abuse.'"' Ii ignores the unusual need fo r child hearsay statements and, in 
addition, fails to anaiv/.e properly their reliability.'"’

The m ajor weakness o f  the exception in this context stems from  iis undue 
reliance on spontaneity as an indicator o f  trustwoithiness, to the exclusion o f 
other equalls valid indicia o l reliability ." 1 This emphasis on spontaneity is 
improper lo r two reasons. First, most children do not view a sexual episode as 
shocking1'- or even as particularly unusual.“J Children thus often do not 
recount ’.he event with the shock o r emotion required under the exception. 
Children are simply not as highly .•>exuali/.eJ o r moralized as aduits. They max 
not know what has happened to them is wrong.1'* This may be especially true if 
the child has been involved in an incestuous relationship. A parental imprima­
tur on the entire situation may often cause the child to view everything as 
normal.JS A sexual incident may not be traumatic fo r other reasons as well. 
Often, the victims themselves are searching i'or warmth and affection. "For 
some, it represents the first time they experience what they perceive to be 
recognition or special attention from tne patent or parent figure . " 1"1 Sexual 
relationship- o f  substantial duration between children and adults are no; 
uncommon ."7
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S9. See supra notes -13-65 and .tcctintpunving test.
90 . Id .
91. See in fra notes 108-15 and accompanying lew .
92. .See F inke lhor. stipr.. note 6 . at 65 lon lx 2o ’'V> o f  women assaulted a - children survcseq 

felt shock; 2iJ(,s toll surprised; .-" i remember leeling p loasuioi; L.tu-.l:-, supta note i , at 98 (or.iy 
12 .9 ’ ' o f  men and 2 5 .3 Jv o f  women surveyed viewed experience as shocking); Schu ltz, supra note 
I .  at 149.

93 . T. M cCaltill. Meyer 3c A . Fisciitnun, lh e  A ftcrm atn o f  Rape 44 (1979 ) ( “ In tnaay 
cases, the nature o l the event io r events) is merely coafuxtne. VVherea- the e-.enl -.- disturbing to 
the victim , it is petltJps no more disturbing than so many other aspects o f  a child's l i fe ." ) .

94 .
jC )h iidre :i have on ly  a dim scit-e o l adult .evualiiy. W'hat may seem like a horrible 
vio lation o r social taboos from  an adult perspective need not be so to a child . A sexual 
experience with art adult may be something unusual, v a gaiety unp leasant, even traumatic 
at the moment, but not a h o rro r sto ry . Most children's sexual experiences involve
encounters with fondicrs and exhibitionists u :J " it  is d ifficu lt to understand why a
ch ild , except fo r  its cu ltural co iid iiiou iue , -hou ld  be disturbed at having its goivitats 
touched, o r disturbed at seeing the genitals o f  other p ersons ."

F inke lhor, supra note (i, at 31 , quoting A . Kinsey, Sexual Behavior in the Human Female | ’ |
(1953 ). See a!-o Jo int Hearings, supra note 4 J , at 23 (testimony o l I.ucy Berliner, social w ork- 
Sexual A v j i . l t  Center in Seattle. W ashington) (children act norm a lly  because they are no; ta t*- 
what child molesting i-).

95 . See Peop le v. T a y lo r . «>6 M ich. App. 456 . 4t.t). 239 N .W '.2d 627 . 629 (1976 ):
She [the victim ) testified fu rther that she never to ld  anyone bccau-c her father said that 
" i t  w ou ldn ’ t be t ig h t" to te ll, attd that she te ll that " it  was private”  and thought that 
" h e  ceuid get in t ro u b le ."  In her words: "Because, you know . I mean he never (o ld  me 
it was rea lly w rong, because he was my father and every th ing ,"

See also Joint Heatings, supra note 43, at 25 (testimony o f  D iian Leavitt) (testifying witness*-, 
raped and moicsted repeatedly'by sicplath.cr; did nut discover such behavior was wrong until s:, 
education teacher to lJ  h im ).

96 . M acFarlane, supra note 2 , at MS 89.
97. See Peop le v. la y  lo r . 6 6  M ich. App. 456 , 457 , 239 N .W ’ .2d 627 , 62S (1976) (father 

sexual relations with daughter fo r  fou r years on a tegu lar basis): Jo int Hearings, supra note 4J|V -i i
25 (testimony ot Brian Leavitt) (testifying witness was raped and molested by stentathcr fo r ore i; W & t iV -  ,  u 111 con!ro1 he 
one-and-one-ha lf years); F inke lh o r, supra note o . at 3 ; Schu ltz, supra note t , at 149-50. ,t0  " j v ,  being spankKW&&K4CC-6I. 239 N .W .2d 6 2 7

incident). Most child-
102. Id . at 23.
103. See Stevens & P

Center on Child  Abuse at 
1W . See Joint Hear., 

S g& S f,- fe x u a ! A ssaull Center it: - 
jjSxvFAv!. 105. See Fitzgerald v 

l»J- 107- IQ9- >62 N.l: 'a
161-62 ( I9 4 S ); see a! 

yjvDaective, Special Assault 
J jh x ft ix a  even the m ildest o f  t 

i ? i A chiW mav ll0 t  spot:: 
protect younger sibling 

see N ationa l Cep 
icr in  ,0 6 ’ , l a r "b h  v. State.
M 3 g S f e ^ ' 107' ,d ’ ;lf 3f*  « e  al"* unable 111 ,-nn 'm l I...



fyA’US 1 9S 3 | C H ILD  HEARS A Y I? ."

%  and. in

^zfrom its undue 
he exclusion o f  
spontaneity is 

;\uu l episode ;*.* 
s oitcn do not 
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especially true if 
rental imprima- 
w everything as 
reasons as well, 
affection. " F o r  
. perceive to be 
ieu rc ."7* Sexual 

adults are not

This childhood perspective 011 sexual experiences naturally does not p ro­
duce the shock or excitement that the law presumes to exist after such an 
event. Quite often, the incident is related as part o f  the day's activities without 
any indication from the child that it was traumatic or unusual. For example, 
in Brown v. United StatesJa the three-year-old victim calmly reported her 
assault in school that day during tiie course o f  normal dinnertime conversa­
tion. The statement was subsequently excluded fo r lack o f  spontaneity."

Second, a significant delay frequently precedes the child's statement, 
thereby violating the time requirement o f  the spontaneous exclamation excep­
tion . 1"11 Even when a child is aware o l the nature ot his or her assault, a report 
o f the event may still not be instantly forthcoming . 1" 1 This delay may he 
caused by a variety o f  factors: the victim’s fears o f  not being believed,,"J 
feelings o f  confusion and guilt,"" efforts to forget,"" and threats against the 

f, victim by the defendant.Ini Consequently, a child often keeps silent until 
- something compels him or her to relate what lias happened. For example, in

one easeluu the five-year-old victim broke silence about his prior sexttai assault 
to present being sent to the defendant’s house again. 1"7

The spontaneous exclamation exception thus unnecessarily hats a signifi­
cant proportion o f  probative evidence that should be admitted. By relying 
solely on spontaneity, the exception ignores the presence o f  other cogent

. as children surveyed 
t;i nuie I ,  ai ‘i S (on ly  
•t; Schultz. supra no:e

44 1 ( " I r .  nutty
eser.t is disturbing to  

f a child's l i f e . " ) .

in like a horrib le 
,1 child . A sexuui 

m , exert traumatic 
•.pcncnccx involve 
understand why a 

ir?4 us genitals

lie Human Female 121 
Je tlin e r, social w o rk n , 
..use they are not taught

629 (1976 ): 
her la ther said that 

and thought that 
in he never to ld  me

- m  

.iim

,) (testifying witnexi wn* * 
v io r was wrong until se t ' .v /T k t& t .

1, 623 (1976 ) (fa th e r h a d q  
ra rities, supta note tcni
i bs Mcplatlicr fo r  o r . ; i o  ° [^. . . i.x / a  •; •* ' lA fl

9sS. 152 r.2d IJ 8  iD .C . C ir. 19451.
99. Id . a! 138; see a lso Smith v. United States. 215 1 ,2d 632. 6*3 tD .u . C ir . I9 j . i i  ich ild 

spent the time between the alleged o l tense and the telling o l it to her mother in a norm al manner 
in the household); O ldham  v. State, 167 Tex. C rim . 644, cur,. 322 S .W .2d  e-16. >)!3 (!95'.‘ l (ch ild 
reli'.es ineident in asking fo r  a glass o f  chocolate m ilk ).

Indeed, many child psychologists note that children are traumatized m ine by m e rcaimon* o l 
rheir family jn d  society to the incident titan by the inciden' itse lf. See MacFarhine, supra note 2. 
ai 87; National Center on Child  Abuse 52 Neglect, supra note I ,  at 5, Relish:; w v\  Ke-nsiiaw, I newt, 
in Traumatic Abuse and Neglect o f  Child ren at Home 420 (1980 ).

100. See supra notes 79 -8 0  and accompanying'text.
lo t .  See Joint Heatings, •ttpra n o te d ) , at 22 lie -iinnu is o l IJoris S .eve "-. D irector, ‘- .'.u a l 

Assault Center in Seatt.e. W ashington) ( " | r i h e  younger the victim i- and :i e eio-er the ickitnvi- 
slur >s 10 1,;s assailant, ihc more like ly it is :u  be a limpet period o f  time (hetorc t'.e c l:i:.l reports 
the m> dent I Most children do not report immediately.'*).

•02. Id . at 23.
103. See Stevens . i  Berliner. supra note 5, at 251 ; Schultz, supra note I . at 150. N a .ioua l 

Center on Child Abuse and Neglect, supra note I . at 2.
101. See Joint Hearings, sup ia note 45 , at 25 (tesliinouy o f  Lucy Berliner, social w orke r. 

Sexual Assault Center in Seattle . W ashington).
I(i5. See F it/eera ld  v. United S lides, 445 A .2d 1295, 129.8 (D .C . 1932); Ketch.in; v. State. 240 

Ind t07. tod. 162' N .li .2 d  247, 218 (1959 ); People v. Itoiiueau, 325 Sticii. 237, 239 . 55 NAV.2U 
161, I f . I -62 (I94S1 ; see a lso Jo int Hearings, supra note 43 , at 19 Itestiiiumy o f  Steve Adkins, 
Dctec'.ise, Special Assault Section nt King Com ity I'o liee Departm ent) (children feel great fear 
from even the mildest o f  threats).

A child ntuv not spontaneously relate the event fo r  other reasons as well. I le o r she may want 
lo protect younger siblings, see M acFarlane, supra note 2, ai 91), o r  may tear blame lo r  the 
incident, see National Center on Child  Abuse and Neglect, supra note I .  at 2.

IPn. I la ru is li v. State, 9  M il. App. 546, 266 A .2 ii 364 ( I9 7 t ) |.
|i)7. Id. at 365: see a lso S ta le v. Messamore. 2 Hawaii App. 643 . 639 l'.7 t l 413 , 416 11932)

.niic I , a l 14 9 -5 0 .

jC  p (C()j|d unable to con tro l her urination as a result o f  being raped : tells mother what happened in 
' otj - r  to avoid being spanked lo r  in itia ling on the stairst; People v. T a y lo r , 66 M ich.

r-e-ArvSsv-'i

Xpp. 456 ,
460-61. 239 N .W .2d 627 . 629 -3 t) (1976 ) (vieiim  reports being sexually assaulted by her father
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circumstantial guarantees o l trustworthiness. and the fact that the requisite 
need for and reliability o f children’s hearsay statements can be established 
independently o f  a showing o f shock. To determine accuracy, circumstances 
such as the age o f the child.1"' his or her physical and mental condition. ’ the 
exaci circumstances o f the alleged event,1'" the language used by the child , " 1 
the presence o l corroborative physical e v id e n c e ,th e  relationship o f the 
accused to the c h ild .1' the child’ s family, school, and peer relationships,1"  
and the reliability o f  the c.suiViiM witness."' can be examined.

3. Attempts lo  Mitigate the Harshness o f  the Spontaneuu: Exclamation 
Exce/unm. Some courts, recognizing the Haws inhering in a mechanical appli­
cation o f the spontaneous exclamation exception to child hearsay statements 
in sex abuse cases.'" have attempted to mitigate the arbitrariness o f  the ruic.

site : t’ tfine mid :li.!i her yomtcer Msrer li.n l to ld  ,-ilicr- ct hciHa *c\tia!!y*iiioles;cU l>v lather as 
xxeil),

in.S. See Hcauxoiicl \ . United '•lilies, 10? I-.2(1 2')2. 205 I1J.C . C ir. IV.'Vt (re flective row er* o f 
,i soune clnM likely in be used iii sex abovesituation!; S ta tev . ttiieh.es. I I I ?  \ i i / .  552, 5 ;o . 4l;0  
P .2d 55s . 562 ( I ' i t l i ;  Sm ini s State. 6 M il. Ann. 5 >I. 5S7, 252 A .2d 277, 2.SI i l ' )o ‘>i ilender nee 
ol' ehi!J m ak e -1, unlikely rlrur exciting iuiiiicucc ot c-.ont had subsided ijtnckly I; W illiam s v. Stale, 
145 l  es t rim . 536. 540. 170 X .\V.2d 4S2. 4<)0 (1045 ) (lender ago o l victim makes it unlikely tlu t 
•.he knew anythin): .ibtnn sexual a retie is i.

IOU. See L piled Stales v. lio n  sh e ll. 655 I-.2J 7 ’ , S6 (,xth C ir . I*>S‘ H. te n . denied, 45tJ U .S . 
IlHit l l* 's t) ; State x. V. ilxon. 20 O r . A pp. 555 . 55s . 552 P .2d S25. i>2.> ( l ' ) " 5 )

t iu . See State V. Pace. 501 So . 2d 325. 326 (I a. t')74 ); Haley v. State. 15' ! \x . C rim . 150. 
151-53 . 247 S .W .2  J 400. 401 -02 ( i y ; 2 l (Je iav m reporting incident due io  me tact t h a t  child was 
in llie  enmpany o l the defendant to r a ll evlcnUCu period o f  lime; elnaJ K p o iie d  a.xuuh .it tint 
axniiabtc oppornm iiy ).

111. See United S ia tu  . .  N ick. 6114 1 .2d I P ’y , 1204 phh t ir. I.VT')) ( "  ! he d idd i-ii tcrmmot- 
o :v  In i' llie  ring o l ve in ; .in.I is em iicly appropriate :o  a emld ot hit tender s«.. i i " I . xkilliam sx. 
S ia ie . 145 le x . L nm . 536. 54u. 1 7 0 S .W .2d  4S2. 4 d o ( I1)-.5 1 ich ild like maimer in which statement 
vxat ielated wax entirely appronriate and natura l lo t the vietna; disprove* uoiioa tli.n xiatemea: 
t .i . n rem eJii.ited l; Jo in ' Hearings. supra note 4J , ,n y ttexlitnony ot Mary n .iv Itarn ieri. ( met, 

) riimn.il D o i' io n  in King t omitx l'loxeen io r'x  l) l! ie e t  (c liild iea 'x -i.denieinx me oiten pln.ixeJ in 
language that toils a jury that the event oeeurred l.

112. see t nited S t.u e . x . N ick. 604 h .2d 11 We !2 0 t (*Hli C ir. P>7<)| txpeim on p m ix . medieal 
exam m alio ii); S o lo  x . 1 e rrito ry , 12 \c i/ . J 6 . 40 , ‘>1 I'. 1104, 1105 ( I VOS) Itaccrmxd and bleeding 
lee tm n l: Joimxon x. State. 2o l Tenn. I I .  13. 2 % S .k \  .2d X32. 53.5 ( l ‘ »56l Ihrnixex a iom id  re.u-jin); 
Ueitmne \ s ta le . 50 WJ*. 2d 702. 70 5 -0 6 , IS4 N .W .2d -S67. XnX-61) ( t y 7 l |  ih lood  on  pamicx).

113. See b o ile d  S tale* x. N ick. 604 I-.2U I IV ) ,  1204 t‘)ih  C ir. i '//»>) I victim knexv delendam- 
baby sitter xxell. not likelx to mistake Itix axxuilani); Peop le x . I a y lo r, 66 M ixh . App. 4 5 6 .4<iit, 239 
N.W 2d 627 . 62') 11076) (de lay in reporting assault is natural xxhen father ix the perpetrator; xictirt 
likelx io  lim e ini setoe o l outrage) letting People x. It.iker, 251 M id i. 322, 32o. 232 N .W .2d 351, 
3 S3 (14301).

114. See Peop le v. Puce . 33 M ise. 2d 4 ?6 , 47y, 220 N .V .S .2 J  4m). 463 (N .V . C t. Spec. Scss. 
I')(>2) theui*ay xialemciii wax not made " in  the selling o f  a hate-tilled eom roxcrxy where the child 
liudx nxeli involved ax a p iriit .in . xxliieli setting so o ften  renders ch ild ren ’ s tesiimony untruxt- 
xxoriiix and even dangerous*'); H aley v. State. 157 le x . C rim . 150 154, 247 S .\V .2d  400, 402 
(P )5 2 i (child had neen ignored hy her m other, natu iu l fo r  lu r  to  tell neighbors about incident).

115. See L r.ilcd Stales v. N ick, <>04 l'.2d  I IV ) ,  1204 (*)ili C ir . I ‘)7 ‘) |  (m other not likely io 
lo re  el her child's simple sliwckiuc seven-word statement; mother was a lso  subjected to cross- 
exam ination ): Denning v. sta le , 50 W is . 2d 702, 70.S, IS4 NAV .2d X67, 870 <I*)71); Joint 
Hearings, supra note 43 , ai s’ (testimony o f  Maty hay  ll.u b ie r i. d u e l .  C rim ina l D ivision in Kine 
Comiiis P rosecmor's O ffic e ) (re lationsh ip  between dcienJant and testifying witness important ir. 
determining reliability o f  ebitd's ximeniem ); see a lso in fra  notes 132 -35 and accompanying text.

I In . See supra notes 01 -107  and accompanying text.
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Although ostensibly applying llie excenlion. they iiove gone beyond its csiab 
lished limits and base adtniticd statements which would normally be excluded 
under traditional formulations o the spontaneous exclamation exception.

For example, in Smith v. State.-17 tiie Maryland Court o f  Special Appeals 
admitted the hearsay statement o f  a 'our-year-old rape victim despite the fact 
that I'oui-anJ-one-half to five hours had elapsed before site spoke to her 
mother about the incident."* The court ignored the fact ihat the eitilJ was 
calm at the hospital, hours before she made her statement," ' and that at trial, 
the examining doctor had characterized the child ’s demeanor as "p lac id .” i:"

However, in avoiding the harsh results o f  the spontaneous exclamation 
exception in this manner, courts have virtually destroyed the integrity o f the 
exception, stretching it far beyond its traditional bounds, 111 and creating 
much uncertainty in its application. What courts arc in fact doing is looking to 
various circumstantial guarantees ot trustworthiness, o f which spontaneity is 
just one.;:;

B. Tender Years Exception
1. Description. The Michigan courts have aim attempted to escape lire 

arbitrary strictures o f  the spontaneous exclamation exception through the 
development o f a “ tender years’ ’ exception specifically applicable to out-of- 
court statements made by child victims o f sex crimes. 111 Although the excep­
tion has been recently eliminated by the adoption o f  the Michigan Ktlc.x o f

l!T . 6 M J. App. 581 . 252 A .2d  27 " |IW > )
! IS . IJ . 4! 5S.t-.s5. 252 A ,2 il at 278 -79 .
I i 9 .  1 , 1 . .it 511 . 252 A .2 i! at 27.x.
12;’ . 12. S im ila rly in Sin tv v. Kitehey, 107 A riz . 552. i'll) I’ .22 558 M77IS. . w Xri'onn 

Supreme Courr a llowed the a J :r.iis io :i o f  '•.-ar* rx statements hy uv<> sisters, lo w  .m2 * ,\ ve :r> oi 
aye, who had aeon m o lc sk il hy a fam ily  friend . 12. al 555 -56 , 47 :11*.2d at 559-61). rite s.ntenienls 
were accepted m ille r Ihc spontaneous exclamation exception dcp isc  the fact liiat the eta! hen did 
r.m exhibit aav s ink ), o r nervous excitement an il were merely subdued in their manner. In . at 555 , 
470 P .2d a : 561; see a lso Peop le v. Stewart, 37 C o iu . App. 142. | 4 ‘ , 568 P .2d 65. 6» 11577“ ) , court 
admits siaiemem o f  a six-year-old victim made to police o ffic e r two hours after sevuai assault, 
even llioueh child h id oppo im nuy to  tell others ea rlie r>; Sta le v. N ob le , 342 So . 2d 17d. 172 -/3  
(La. 1977) (ci uri admits statement o f  fou r-vea i-o ld  victim made two davs a lte r rapet; Haley 
State, 157 le x . C ritn . 150. 151-52 , 247 S .\V .2d  470 , 401 (1752 ) icottrt admits statement o f  four 
and-one-hall-xear-old victim made m ore than eiaht hours a fter ra |ie ).

12!. See Joint Hearings, aiipr.r note 43 , at 7 (testimony o f  M ary Kav tln rb icri, Ch ie f, 
Criminal D ivision in Kitty C.oumy P rosecu tor's O ffic e ) (W ashington courts have extended the 
excited utterance exception fo r children in sex abuse cases).

122. See supra notes 108-15 and a t ompanyiny te.xt.
123. See, e .g .. Peop le v. Tu rner. 1 12 M ich. App. 381, 116 N .W .2d  426 11982), vacated, 352 

N.W .2d 150 |M ich . 1983); Peop le v. Dermart/e.x, 29 M ich. App. 213, IS5 N .W .2d  33 (1970 ). 
a frd , 390 M ich, a n ) , 213 N.W .2d 97 ( Iv 73 ). The exception has been expressly com ,tied to these 
situations. ic e  Peop le v. Washington , 84 M ich. App. 750, 7 5 3 -5 4 , 270 N .W .2d 511 , 512 t lv '8 )  
(court reuses io apply "tende r yea rs" exception to hearsay statements o f  vouny child who 
witnessed murder o f  parents; exception lim ited to  sex crime situations). However, the Michigan 
courts, in at least one case, lu v e  extended the exception to child witnesses o f  se.x crimes. See 
People v. Lovett, 85 M ich. App. 534 , 5 4 3 -4 5 . 272 N .W .2d 126, 129-30 (1978 ).
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e v id en c e .1-' u> genesis .tnJ deve lopmen t is stiil instructive m .he urea o f  child 
hearsay >iatcinents in sex abuse eases.

T i le  tender years excep tion lias been c lia rac te r i /e i!  . i ' a - .ariatioti ot the 
spon taneous  exc lam a t ion  e 'cep t i i ’ U ,1- h :a  is, in tact . mar.-. .V.lv d i t tc ren t .  The 
requ irement o f  c on tem po rane i ty  is d ispensed with en t ire ly .  The exception 
adm its  statements o f  y oung  v ictims reeat Jtess o f  how im iJ t  time has el.tp-.ee! 
between the assault and the s t a t e m e n t . T h e  de la s .  howeve r ,  imtsj he p rop ­
erly exp la ined e ither hy tea r insti l led in the ch i ld  o r  by ano th e r  " equ a l ly  
e ffec t ive  c i rcu i t :s tan ce ." 1 T he  inideilyinvt ra t ion a le  appears  to he the as­
sum p t ion  i l ia : the ch i ld  is under c on t inu ing  duress i l i io t tg i iou i the entire 
p e r i o d .1-' M o re o v e r ,  the tender years exception a l low s  hearsay to he in t ro ­
ducer* o n ly  fo r  the pu rposes o f  e o r r o h o i a tm e  the c h i ld ’ s u t-couri te s t im ony .0  
File excep tion was first recogn ized in /Vo/.'iV ting i v v where the court
adm it ted  the heat say s l. ttentenis o! a ten y ea r -o ld  victim o l  sexua l assauii tiiat 
were made  app rox im a te ly  three m ou th s  . l i t e r  the incident.

Hy m e r e l y  requ ir ing  that the delay be adequate ly exp la ined , the tender 
years app roach  p r o p e l lv  recoyn i/cd  tiiat 'p o tu an e i iv  is not the sole indicator 
o f  t rustworth iness in eva iua i ina  ch i ld ren 's  statements . M ich igan cou rts  used 
the exception to  in co rpo ra te  m o re  app iop .r ia te  cri te r ia  o f  re l iabili ty by b road ly
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124. sec People > . r--n»..i. j i s  m i . ii . \  i o  \  \\ u,. i n s . . .  tis.-iwi.-i yean

exception m ihe l.i.irsax ill.- i.,i tourer i-v ,.i't
t : ; .  .See I ’ei'i le w lUX er. 2 : . M u lt . ‘ 22 . '2 - . N XV ’ M . ’ ilVJMt   e ..daioMhiiii,

o f  detail' a l complaint, nv llv : o - v  o ’ 'e r- yom — u :'s .  has '•ecu p, iu.it!>.,I a il .1 l.'-eru! e\;cr..;,,rt 
01' she ies oestae doctrine” ): People s T inner, 1 1C Mich. Xpp 5 ;.I ,  5*>, 316 \ .W  2d 42(., 42? 
I l ‘).s'2l r ' | i | ! i e  lenJer ic.trs exception i-. a <|rccie:. o l me re ciStav exception ," 1, m ealed , 332 
ts.Vv ,2 J  i ' l l  (M i.It . ! M il.

120. bee i‘ . o p k  ' .  v is y i . nd M iell. 2 ' 1. 2.75. 2*' '■! W . .s35, sVn 11x561 ( ” * t Ike lapse o f  
OvOiirn'.e a lte r I f  : m u ll ' . -WwJ before ium ;-lum l made. is not llie  v - l  i| a .lm is 'im li ls . . ir.frj 
po le 12'  and .K sO llina iou ie i : \ t .

1 2 '. People I f d u .  2 ' !  M iell. 322. 32(i. 232 N .W  3 -1 . 5 s ' l i ' l lu i ;  see a lso  People i. 
B oiJ ieau , 323 Xti.l- 237. 2J<*. '3 N .W .2d lo t .  It ,2 ll'.*4r.i u le lav e .eii'.lMe due 10 defendant's 
threats!; People ' .  Uchric/etiy', 74 Mwli. App, j ' t .  ’ '*4, 253 s  W 3d 7 '6 . '7S  (1077 ) . jetay 
adequately explained he fael tho; child inters‘ civcr j '  police Marion was . i f f  lin e ; siaiemeiu was 
made at earliest opponen t' • llie  li llow in u  m orn ing ); People v . i)i :rn im t/ex . 2-> M ich. App. 2 i 3,
2 IS . !S5 N .W .2d 33, 35 IV ""). at'f'd . 3‘«J .Mich. 410. 213 N .W  2a "7  <|«,'3| (detav properly 
explained by fear eii.rcu 1 reel in eiciim by dc lcud .im : eouri notes m at deietiJaui wa- a tarce man 
o f  about 225 pounds and that victim's parems lived in Canada).

I2e . See People v. Gaee. 0’  M ich. 271. 275 . 25 N .W . s i s ,  .s5f*-37 (!N46):
I tie temale outraged was a cir! o f  tender years . . . and Ih rone lt tear caused by threats 

' nude by the accused she refrained from  telling her parems o l H e ouira.-c -ami! they 
heard it fuun ,.l!'ers viliotn she liad to ld , she appears to  l.ave been under u son o f 
duress, c jiu e  l l»v fear o f the whipping which die respondent laid impressed upon her 
n imJ would fe la l l  her it she t o l j  tier purenis, and il was wuli great reluctance she lin a lly  
disclosed the lac is to her niother, caused by the fear respondent had cttgendci-cd in her 
utiinl.

See a lso People s Pdca r. 113 M ich. App. 52*. 317 N W .2d  (>75 ( IV ,O l
12V. Sec People v. K ictncr. 4 I ;  M ich. 372, 32V N .W .2 J  71b, 7 |u  (|V S2 i (exception permit; 

hearsay on ly  to corrobora te the testimony o f  the com pla inant); People v. T ay lo r. (16 M ich. App. 
J 5b, 461 . 23 ‘) N .W .2d 627 , 63i) ( IV76) (hearsay testimony co rrobo ra iin e  the -details o f  the alleged 
statutory rape is permissible under the tender years exception).

130 , 62 Mich. 271 . 2S N .W . .S35 ( iW fi ) .
131. Id . at 2 7 3 -7 4 . 2d N .W . at S35-36 .
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interpreting what constitutes an "equally effective circumstance" fo r pur­
poses o f  justifying the delay. Such ciicumstanees have been read to include the 
presence o f  threats by the o ffender , 1 •'* the absence o f  the child’ s parents at the 
lime o f the assault,1"  the relationship o f  the offender to the ch ild ,"' and the 
nature and duration o f sexual relations between the child and offender . 1 r*

2. Inadequacy o f  ihc Tenner Years Approach. Despite the flexibility and 
sensitivity o f the Michigan com is towards the statements o f  child sex abuse 
victims, the tender years exception, as it was employed, is flawed. It ignores 
the unique problems posed by child hearsay statements in these situations and 
fails to require the presence ot sufficient assurances o f  reliability.

The m ajor shortcoming o l the tender years approach is that in many 
situations the exception allowed impermissible bootstrapping; statements, 
whose delay was explained soielv by the child’ s hearsay statement itself rather 
than by independent corroborative evidence, were admitted under the excep­
tion. For example, in People v. Edgar,xi" the court justified admitting a 
victim's out-of-court statement made one week niter the even: because the 
child's hearsay statement alleged threats o f whipping by the defendant. 1 1  he 
court ignored the fact that children's statements are not inhercrv.lv truthfu l. 
and that a child’ s memory is likely to fade quickly over tim e ." ’ While the 
reliability o f  the assertion itseif may be one factor indicating its admissibility, 
it cannot be the only factor. To allow- the content o f the hearsay statement to 
determine its own validity merely begs the question.M"

11 ")C l (tender ts

.'•()) p ’ the uUmii .o itilv 
: cii .i liberai e x k  mud 
. .‘ i l l  N XX , ; j  -ICi,. 4 2 '  
p u o n ." ) , m ea led , 332
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C. The Residual exception
1. Description. Another approach that lias been used to determine the 

admissibility o f child hearsay statements is tiie residual hearsay exception. The 
exception lias been employed in Wisconsin1"  and is embodied in sections

■ m

132. See People c. bom tcau. 333 M ieh. ;.S7. 24p. 55 N .'.V .’ d | 6 | .  162 t iv u s ); Peop le s 
Gagr. 62 M id i. 271 . 2 '5 . 28 N .W . 855 . 8 37 (1  vxfti; P e o p le s . I.dea r. 113 M ich. App. '2 8 , 5 34 317 
N.\V.2d 675. 67S (19821.

133. See Peop le v. I )e u n an /c x . 29 M ieh. App. 213. 218, 1S5 N .W .2d 33 , m (1970 ), a tf'd  
390 Mich. 410 . 213 N .W .2d 07 (1973 ).

134. See People v. T ay lo r. <>h Mich. App. 456 , 460 , 239 N .W .2d 027 629 i IV O i
135. Id .
136. 113 M ich. A pp . 528 . 317 N .W .2d  675 (1982 ).
137. Id . at 530 -3 1 . 317 N W .2U a l ft '6 -7 8 ; >ee a lso People v. tlo im eau , 323 M ich. 237. 230, 

3< N .W .2d 161. 162 (1948 ) (ch ild 's statement alleges mat defendant ‘ ‘ would eel a lte r tier”  i f  she 
told); People s. Gage, 62 M ich. 271 . 273. 2« N .W . 835. 836 ( 1886 ) (eh ilil's 'su iem cm  reported 
ihrtats oy defendant o f  whipping).

135. See supra noies 52 -54  and accompanying text. See a lso Anderson , supra note 70. al 5 1 
(there is no reason fo r  attaching any trustworthiness to ihat part o f  the uu t-o f-cou ri statement 
ttliting to the reasons fo r  'he delay unless there are o ilie r  independent facts to  render the 
itjicment reliable).

13V. See supra notes 5U -5 I and accompanying text.
lit ) . When ihe ch ild ’ s in -couri testimony corrobora tes her hearsay statements, the hoolM rap- 

jv-.g problem remains unsolved. The hearsay statement still lias no guarantee o f  re liability 
ad-pcndeni o f  the child.

141. Sec iterirang v. S ta le , 50 W is. 2d 702 , 184 N .W .2d 867 (1971 ); see a lso Thomas v. State. 
92Wis. 2J 372, 377. 28-1 N .W .2d 917 , 9 2 i (1 979 ) (state attempts to admit hearsay statement o f  16-



*)!>!<.03(241 and 90n.045(fw o l !Sic Wisconsin Rules ot l:viilence.:i: The excep­
tion. ss .ii*.h paralle l' rules $O j(24) nnd 8i»4(b)f?) i>f tlie i-edeial Rules of 
n\idence.:u  admits hearsay sta.cmcir.s falling outside the c.itunerated excep­
t io n s  n tliey possess “ e'Mr.paraple circuinstantiai auararuecs o f  ttust.vortlii-

l lie Wisconsin courts have employed the re.iduai approach to go beyond 
the limit' ot the spontaneous exclamation .•\eeption and. like the Michigan 
courts, have looked lo r indicia o f icliubility more .suitable lo : young children. 
In 'U’nnin^ v. SuiW.■'' the Supreme Court o l’ Wisconsin admitted the hear-ay 
statement o f  r. niue-year-uld *.ictim made two days alter she was sexually 
assaulted hy the defendant."" In assess’ n>: lie trustworthiness o f  she state­
ment. the eourt looked at the ace o f  the child . " 7 the nature o f tho assault."* 
the presence o f  physical evidence o f  the assaull,'*" the relation.-!:' > o f  the chi' 
to the d e fe n d an t .'a n d  the spontaneity o f the statement. 1' 1

Uecause o f its llexihility. the residual exception is superior to the judicial 
approaches to child hearsay statement* examin.u tints far. Uniike the excited 
utterance exception, the rule allow - ihc court to I o o k  to indicia o f reliability in 
addition to spontaneity, which by itself does not specifically address the 
special nature o f  sex abuse cases. Moreover, the residual approach requires 
that those indicia be independent o f  the hearsay statement, uicreby prcventma 
the bootstrapping problems o f the tender years exception. 1 ’ *

year-o ld mentally t le lu icn l victim ot under ru le ‘I'lS. i ' i . o  o a r i  a llows statement in as 2 
prio r consistent -tau-moiit undei 'MS.Ou-S 1.01

142. Until o ile v -M i"  " \  - l .u c im i ’ t 1 1 . 1  -p c c d ii . il i i  , .n e i  . ;>v ;ii.> o l ihe l-'repoir.c cv.-jp.
i.i'ii* hill navini: c o in p .ir jo ’c  iircm n -i.o iit .il .aM iile-". :>1 l ie  ' ttiiilc--• j. .i*.llil<ssil‘l i | . "  V\iv
it . Im .I 9 il8 .(H i2d i. O11S 1 1 0 1 6 ) h id e  v I.' n*(24/ applies ‘.sn .'i '.T  ur 1101 ine .1.- I.n.tni is uiaildb!; 
10  les inv ; ta le  9U8.IM5|i») van I’ e ti'Cd . a.s .shell ll.e  a ; c a n  i .  n availab le 1 1 bed. R . t ...j 
S 'O r’ J i. Sislii’ ll*! lie -id 'n ii • ' .co j’U o n • .iiiie r  t l .. i -d o ia ! in . . i i

| 4 t .  I lie ’A i.sc-ni-in Kales 01 t'v i, n .e  n e ie  mmleie 1.11 • 1 it. le d s i . i  isn .e -o l Loile iiee, n..
W'i*. Is. I .s i l l . .  } )  \ \ i - . 3.1 tip , i i  .i .v  sou l Its i ,t . . l a .. le  e 1 ia liow si; Ole 1eder.1l advise;.
■ om i.liiiec lunes 10 h i. I sder.it R ii ’ i.* .'er.' aec. :d incis • .te I o .r m lo rm a li m.i! ;m i|’ aies. s~ 
ui. .p. i t : .

Id-l Wi>. R. I : \ iu . 9()x O .hN l, 'ro i.iu y ifi) .
145 i l l  W is. : d  T ie . Ih-i N .W .2 J  8h7 ( I V I I .
146 Id . al 7US, 184 N .W ’ . 2d ." .I *7(1.
14 '. Id . a l 70h, IM  N.W ,2 J  ai St>-).
148. Id . at 70S. Hid N \V .:d  at S7u.
1.1'/. Id.
150. Id .
151. Id . ni "(17-11.*;, IW  N .W .2d  j i  ,-(>0-70. The eottii a l-u  viiacd tlta: the le iu h m v  01 ir* 

assertions lliem seiiys am : llie  relinhilih. 01 llie  t e s i i ly i iu i i . ' .e s -  cou ld  ..Iso he mnsidered 
deiernm ii:! ’  die admissibility o l a child's sialenvenl. 14. at .’ OS, Iil-l N *.V.2d a l S'O.

■Xilhnueh purpoilim * lo  app ly  tile spontaneous cxeiamaiion exception, u l. ut 706-0S , ixi 
W .2d  ai 86 9 -7 0 . 1 tic court in llenruiif! went la r  hevom l the trad itional lim itations o f th* 

eseep lion ; ihe statcuicni si.is made a fter a iw o-day lime lap.se and xvas prompted hy dura 
quesiiontnu by the s i .o m ’ s m other. Id . .11 7 0 5 -0 6 . IS4 N.W .2d at 6 8 -6 9 . See M itciiell s. Slate, & 
W is. 2d 325, 332 . 2<>7 N .W  .3d 349 , 352 11978) (s iaieinenls 11: l i e  'mir “ were o f  a type itorniaih 
eu .e red  hs .1 specific exception Ispim i.taeoux u ile ru n ie j, bui the fa i ls  presented did 1101 satisfy pjj 
leifuuenients o f  1 lie specific excep tion "). In fact, the Judicial t.'ouneil C onam uee ti-eJ Iknrant 
as 11 oasis fo r  c -ia lilid iine  the residual eseeplion in ilie Wiseonsiu Rules o f Cvnleneo and as jn 
example o l how me eseeplion should properly ne employed. W is. U . l-.vid. 9118.03(24) Itltiii;.,; 
eouneil eoimm iiee note.

152. See sup ri notes 9 1 -1 0 '’ and aecoinpanvinf! lest.
153. See supra notes 136-39 and accompanying lex i.
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2. Inadequacy o f  ihc Residual Exception. P . spite the potential applica­
tion o f  the residual exception to child hearsay statements in child sex abuse 
cases, the availability o f the exception is sharply lim e d . T  e exception was 
never intended to create formal cla.is exceptions to the hearsay rule and cannot 
be applied to child hearsay statements as a group.!M Rather, it was intended to 
be us I rarely and only in exceptional circumstances. 1 ' 5 Thus, the mere avail­
ability o f  the residual exception does not guarantee that courts will not resort 
to the more traditional analyses that thus far have proved inadequate.Iv

Even if the residual approach is used in the form  o f a cia-s exception lo r 
child hearsay statements, there is great potential fo r judicial abuse o f  discre­
tion. Beyond requiring the presence o f  circumstantial guarantees o f  trustwor­
thiness, the exception, as it exists in Wisconsin, provides no guidance to the 
courts in considering the special circumstances o f  these statements.,vr The 

ibclS open-ended nature o f  the residual appioam  is simply not suited lo r class 
exceptions, including child hearsay statements in sex abuse cases. These excep­
tions require more particularized standards o f need and trustworthiness.*"’

I V .  S o l u t i o n : W a s h i n g t o n  S i a t u t o r y  E x c e p t i o n

The unique nature o f  child sex abuse cases imposes rigorous demands on 
courts when assessing the admissibility o f  child hearsay statements. Not only 
must the courts be sensitive to the critical need fo r these statements, 1,11 but 
they must also address the various reliability problems posed by the state­
ments. 1" 1 This is essential i f  the underlying principles o f  the hearsay rule are *o 
be followed" ' 1 and the defendant’s rights under the confrontation clause

154. S i -  Wi>. R . Hvui. 9US.03 (24 ) !c.ier;d advisory committee n o n . 59 V .i-. 2d K ? () |- ( i2  
(i9?3t icx-epiion d in s not contetnplMe ;.n unfettered exercise o f  jud icia l discretion: u •>!> suld be 
used on ly to  ire.it new and presently unanticipated situations).

155. Sec W is. R . liv id . 9 l)S .05 i2 4 l federa l advisory committee no'-.*. >) \ \ i - .  2 j  R } u | - iC  
(-973). C f . S . Rep . N o . !277 . 9 3 iJ  C one ., 2d Scss. 2d, reprimed in 19*4 t - .S . Code C one . *\d. 
News 7051, 7(166 f *  f  lie residual exeepiions are not meant lo  authorize m a jo r jud ic ia l revisions o l 
ll:e hearsay ruie . . . . " ) :  4 Weinstein's tv idence , supra note 23, * SU 3 (24 )[0 I|, a! 803-296 
(emphasis added):

Congress did not vvisli to sc the courts create new. fo rm a l exceptions to tiic hearsay rule
cm c . ay ihe fo in ia l method o f  p romulgation by lhe Suoiem e Court abject to the veto
o fC o i ip 'e s s . . . ( ; |  ii authorized UulivitUtu! on e  decisions admitting hearsay no i within
the precise bounds o f  a recognized exception.
156. See supra notes 72 -140  and accompanying le.si.
157. Sec W is. R . liv id . 908.1)3(24) and ‘ )HX.h45t6). Indeed, some commentators have noted 

put the un.'im irv, as opposed to  class, application o f  the fed e ra l residual exception, which is more 
d e ta ile d  than ns W isconsin counterpart, has resulted in widely varying standards o f  trustw orth i­
ness and need among the e i ic j j is . See Yasser. Strangulating Hearsay: The Residual Exceptions to 
lhe Hearsay Ru le , 1 i Tex . Tech. L . Rev. 5S7, 597. 603-1*4 ( I9KH>; Note. The Residual Exceptions 
io the Hearsay Ru le in the fed e ra l Rules o l Evidence: A  C ritica l Exam ination , 31 Rutgers L . Rev. 
fcS7, "0 " 11978); s ic  a lso Note, rite fed e ra l C ourts and the Catchall Hearsay Exceptions, 25 
Wayne L . Rev. 1361, 1377 (1979 ) (recommending that tria l courts' discretion under the residual 
exception oe restricted to prevent standaids o f  trustworthiness from  fa lling  too  low ).

158. See sup ia notes 21 -32  and accompanying text.
159. See supra notes 4 3 -S I and accompanying test.
160. See supra notes 52-71 and accompanying text.
161. See supra notes 16-32 and accompanying text.



protected . " ’-1 None o f the approaches examined above, however, lias ade­
quately met these demands."u

An approach that ptoperly addresses the need lo r children's hearsay 
statements, realistically and effectively ensures their trustworthiness, and 
poses no threat to defendants' rights, is found in a newly enacted Washington 
statute. The statute establishes a specific h c rsav  exception fo r child declar­
ants in sex abuse cases: " ' 1

A statement made by a child when under the ace o f  ten describ­
ing any act o f  sexual contact performed with or on the child by 
another, not otherwise admissible by statute or court rule, is admis­
sible in evidence in criminal proceedings in the courts o f the state o f  
Washington if:

(1) The court finds, in a hearing conducted outside the presence 
o f  the ju ry that the time, content, and circumstances o f the state­
ment provide sufficient indicia o f reliability; and

(2) The child either:
(a) Testifies at the proceedings; or
(b) Is unavailable as a witness; Provided , That wire i the child is 

unavailable as a witness, such statement may be admitted on!\ if 
there is corroborative evidence o f  the act.

A statement may not be admitted under this section unless the 
proponent o f  the statement makes known to the adverse party his 
intention to o ffe r the statement and the particulars o f the statement 
sufficiently in advance o f  the proceedings to provide the adverse 
party with a fair opportunity to prepare to meet the statement."''

A. Analvsh o f  U'ushinvton Staluw ry i'.xcs‘ption
The Washington exception addresses the special nature o f child hearsay 

statements in sex abuse eases in several ways, firs t, unlike the spontaneous 
exclamation exception, admissibility is not conditioned uuon the fu ll illincni of 
one inllexible criterion o f  trustworthiness."'" The exception permits the courts 
to look to otiier pertinent and persuasive indicia o f reliabi!iiv, indicia which 
have in fact been recognized as suitable guarantees o f  trustworthiness in these 
cases."" This allows a broad range o f  reliable statements to be admitted that 
would otherwise be summaiiiy excluded because tiicv failed to meet the re­
quirements o f  the spontaneous exclamation exception. For example, in A'e;- 
cfwtn v. Siutc,1"* the court might have decided differently" 111 i f  instead of 
focusing on spontaneity, its attention had been directed to the fact lbat there

162. See supra notes 3.3-39 and accompunvmg lew .
163. See supra notes 72 -158  and accompanying text.
164. 1982 W ash. U-gis. Stftv. e ll. 129, J 2 (W est).
165. IJ .
166. Sec supra notes 8 8 - 115 and accompanying text.
167. see supra notes 108-15 . 132-35 , 145-51 and accompanying text.
I6S . 240 In tl. 107, 162 N .L :.2tl 247 (1959 ).
169. See supra notes 8 5 -8 7  and accompanying text (ch ild 's statement in Kciclium na$ 

excluded fo r  lack o f  spomanciiy ; lequiremciits o f  the excited utterance exception iioi met).
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was physical evidence o f  the assault17" and that the defendant had been wen 
alone with the child around the time o f  the alleged crime . 171

While the exception permits the court to examine a variety o l indicia 
indicating reliability, the exception avoids the bootstrapping problem o f the 
tender years exception.17-’ The statute requires the court to examine not only 
the content o f  the out-of-court declaration, but the time and circumstances 
surrounding the statement as well. 171 Moreover, the exception requires the 
presence o f corroborative evidence if the child is unavailable to testily . 1 '

The Washington statute is niso superior to the residual exception ap­
proach. as adopted in Wisconsin. The statute requires courts to look fo r 
alternative indicia ol reliability if the statement falls outside all o f the estab­
lished class exceptions.17'’ It therefore ensures that court.; will not be litriteJ to 
traditional hearsay analyses. I'he exception, in effect, i*. a class one. intended 
to prevent children's hearsay statements from being arbitrarily evaluated and 
excluded.17" The residual exception, in contrast, does not provide this guaran­
tee o f judicial scrutiny. Since it was never intended as a eaieii-all fo r any class 
o f statements, 1 •’  there is no assurance tiiat courts will not continue to resort to 
the conventional— and flawed- -approaches.

In addition, the Washington exception mitigates the possibility o l judicial 
abuse o f  discretion and provides detailed guidance to the courts seeking to 
appiy it .1'" It prescribes specific substantive rules to determine how* child 
hearsay statements should be assessed, as well as procedural rules governing 
the exception’s operation.17"

Finally, the statute goes to great lengths to prevent prejudice to the 
defendant. All rulings on the admissibility o f child hearsay .statements must, 
under the exception, be made outside the hearing o f the iu ry .,v; Given the 
emotional nature o f  child sex abuse151 and the potential prejudicial effects ot 
foundation testimony, 1" 1 this additional requirement represents a significant 
advance over all the other approaches.
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B. Constitutionality
The Washington exception was carefully drafted to avoid any confronta­

tion clause problems.1M In fact, it appears to go beyond the constitutional 
requirements set forth by the Supreme Court. 154 The exception demands Ihat 
the hearsay statement contain "sufficient indicia ot reliability”  whether or not 
the child is available to testify.1'*3. Such indicia have been required by the 
Supreme Court only when the declarant is u n a v a i la b le . I f  the declarant 
testifies, the sixth amendment imposes no such standard of" trustworthiness. 147 
In addition, the Washington exception icqaires the concurrent presence of 
corroborative evidence if the child is unavailable to testify.1"  The Supreme 
Court merely requires that the statement contain ‘ ‘ adequate indicia o f  reliabil­
ity;”  independent corroboration is not necessary under the confrontation 
clause.*5"
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Ct>N< I t  Sir'.N
Thus far, courts have improperly analyzed die hearsay statements o f 

children in child sex abuse cases. A new approach is needed, one which is 
sensitive to the special circumstances o f  cluld sex abuse and its victims. This 
Note proposes that the newly adopted Washington statute serve us a model for 
other states. Using this approach not only provides a means by which the 
probative value o f  child hearsay statements can be cogently assessed, but also 
ensures proper protection fo r the accused.
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t'85. !'.'X2 Wash. Legis. Sers. ch. 129, k 2 tVVest).
186. See Oh io . .  Roberts, 448 U .S . 5r>, 66 (19501; wtpr.i note 39 and accompanying tew.
!S7. See C a lifo rn ia  v . G reen. 399 U .S . 149, 158-59 < ! l ai ty inaccuracies i i i declarant's

p rio r statement are exposed by cross-esam inaiion i.
18S. 1982 Wash. Legis. Scrv. ch. 12'), 5 2 (W est); see a lso Joint Hearings, supra note 43, j ; 

10 (testimony o f  M ary Kay iJatb ien, C h ie f, C rim inal D ivision in K ing C ounty Prosecutor's 
O ffice ) (discussing what type o l co rrobo ra tion  satisfies the exception; such corrobora tion  includes 
the presence o f  venereal disease o r  medical trauma).

189. See Cdiio v. Roberts. 448 U .S . 56, 66 (19801 ; sec a lso  supta notes 3 3 -3 9  and accompany­
ing text: Joint Hearing:;, supra note 43 , at 6 (testimony o f  M arv  Kay Barbteri, C hic!, Crinnna! 
D ivision in King Countv P rosecu tor's O ffic e ) (co rrobora tive evidence requirement goes beyond 
what the Constitution requires).

Kansas has recently enacted a statutory exception fo r  child hearsay statements similar to 
W ashington's. See Kan . S ta t. A nn. ch. 60 , a rt. 460 § dd (Supp . 1982). However, the Kansas 
exception is noticeably m ore relaxed in its admissibility standards. A  statement need on ly be 
"apparen tly  re liab le”  i f  the child is unavailab le as a witness. Id . Doubts concerning the state­
ment's trustworthiness a ffect the weight o f  the statement rattier titan its adm issibility. Id . There­
fo re , a lthough the exception is a much-needed libera lization o f  present evidentiary law , it is of 
questionable constitutional va lid ity . Sec supra notes 33 -39  and accompanying text.
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Rule 803. Hearsay Exceptions —  Availability of 

Declarant Immaterial.
The following are not excluded by the hearsay rule, even 

though the declarant is available as a witness:

(1) Present Sense Impression. A  statement describing or 
explaining an event or condition made while the declarant 
was perceiving the event or condition, or immediately there­
after.

(2) Excited Utterance. A  statement relating to a start­
ling event or condition made while the declarant was under 
the stress of excitement caused by the event or condition.

(3) Then Existing Mental, Emotional, or Physical Con­
dition. A  statement of the declarant’s then existing state of 
mind, emotion, sensation, or physical condition (such as in­
tent, plan, motive, design, mental feeling, pain, and bodily 
health) offered to prove his present condition or future action, 
but not including a statement of memory or belief to prove 
the fact remembered or believed unless it relates to the exe­
cution, revocation, identification, or terms of declarant’s will.

(4) Statements for Purposes of Medical Diagnosis or 
Treatment. Statements made for purposes of medical diag­
nosis or treatment and describing medical history, or past or 
present symptoms, pain, or sensations, or the inception or gen­
eral character of the cause or external source thereof insofar 
as reasonably pertinent to diagnosis or treatment.

(5) Recorded Recollection. A  memorandum or record 
concerning a matter about which a witness once had know­
ledge but now has insufficient recollection to enable him to 
testify fully and accurately, shown to have been made or 
adopted by the witness when the matter was fresh in his m e m­
ory and to reflect that knowledge correctly. If admitted, the 
memorandum or record may be read into evidence but may 
not itself be received as an exhibit unless offered by an adverse 
party.

(6) Business Records. A  memorandum, report, record, 
or data compilation, in any form, of acts, events, conditions, 
opinions, or diagnosis, made at or near the time by, or from
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information transmitted by, a person with knowledge acquired 
of a regularly conducted business activity, and if it was the 
regular practice of that business activity to make and keep 
the memorandum, report, record, or data compilation, all as 
shown by the testimony of the custodian or other qualified 
witness, unless the source of information or the method or 
circumstances of preparation indicate lack of trustworthiness. 
The term “business" as used in this paragraph includes busi­
ness, institution, association, profession, occupation, and call­
ing of every kind, whether or not conducted for profit.

(7) Absence of Record. Evidence that a matter is not in­
cluded in the memoranda, reports, records, or data compila­
tions, in any form, kept in accordance with the provisions of 
subdivision (6), to prove the nonoccurrence or nonexistence 
of the matter, if the matter was of a kind which a memoran­
dum, report, record, or data compilation was regularly made 
and preserved, unless the sources of information or other cir­
cumstances indicate lack of trustworthiness.

(8) Public Records and Reports, (a) To the extent not 
otherwise provided in (b) of this subdivision, records, reports, 
statements, or data compilations in any form of a public office 
or agency setting forth its regularly conducted and regularly 
recorded activities, or matters observed pursuant to duty im­
posed by law and as to which there was a duty to report, or 
factual findings resulting from an investigation made pursuant 
to authority granted by law.

(b) The following are not within this exception to the 
hearsay rule: (i) investigative reports by police and other law 
enforcement personnel; (ii) investigative reports prepared by 
or for a government, a public office or an agency when offered 
by it in a case in which it is a party; (iii) factual findings of­
fered by the state in criminal cases; (iv) factual findings re­
sulting from special investigation of a particular complaint, 
case, or incident; (v) any matter as to which the sources of 
information or other circumstances indicate lack of trust­
worthiness. Any writing admissible under this subdivision 
shall be received only if the party offering such writing has 
delivered a copy of it or so much thereof as may relate to the 
controversy, to each adverse party a reasonable time before
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the trial, unless the court finds that such adverse party has 
not been unfairly surprised by the failure to deliver such copy.

(9) Records of Vital Statistics. Records or data compil­
ations, in any form, of birth, fetal deaths, deaths, or mar­
riages, if the report thereof was made to a public office pur­
suant to requirements of law.

(10) Absence of Public Record or Entry. To prove the 
absence of a record, report, statement, or data compilation, 
in any form, or the nonoccurrence or nonexistence of a mat­
ter of which a record, report, statement, or data compilation, 
in any form, was regularly made and preserved by a public of­
fice or agency, evidence in the form of a certification in ac­
cordance with Rule 902, or testimony, that diligent search 
failed to disclose the record, report, statement, or data com­
pilation, or entry.

(11) Records of Religious Organizations. Statements of 
births, marriages, divorces, deaths, legitimacy, ancestry, rela­
tionship by blood or marriage, or other similar facts of per­
sonal or family history, contained in a regularly kept record 
of a religious organization.

(12) Marriage, Baptismal, and Similar Certificates. State­
ments of facts contained in a certificate that the maker per­
formed a marriage or other ceremony or administered a sac­
rament, made by a clergyman, public official, or other person 
authorized by the rules or practices of a religious organiza­
tion or by law to perform the act certified, and purporting to 
have been issued at the time of the act or within a reasonable 
time thereafter.

(13) Family Records. Statements of fact concerning per­
sonal or family history contained in family bibles, genealogies, 
charts, engravings on rings, inscriptions on family portraits, 
engravings and urns, crypts, or tombstones, or the like.

(14) Records of Documents Affecting an Interest in 
Property. The record of a document purporting to establish 
or affect an interest in property, as proof of the content of 
the original recorded document and its execution and delivery 
by each person by w h o m  it purports to have been executed, if 
the record is a record of a public office and an applicable
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statute authorizes the recording of documents of that kind in 
that office.

(15) Statements in Documents Affecting an Interest in 
Property. A  statement contained in a document purporting to 
establish or affect an interest in property if the matter stated 
was relevant to the purpose of the document, unless dealings 
with the property since the document was made have been in­
consistent with the truth of the statement or the purport of 
the document.

(16) Statements in Ancient Documents. Statements in a 
document in existence twenty years or more the authenticity 
of which is established.

(17) Market Reports, Commercial Publications. Market 
quotations, tabulations, lists, directories, codes, standards, or 
other published compilations, generally used and relied upon 
by the public or by persons in particular occupations.

(IS) Learned Treatises. To the extent called to the at­
tention of an expert witness upon cross-examination or relied 
upon by him in direct examination, statements contained in 
published treatises, periodicals, or pamphlets on a subject of 
history, medicine, or other science or art, established as a re­
liable authority by the testimony or admission of the witness 
or by other expert testimony or by judicial notice. If admitted, 
the statements m a y  be read into evidence but may not be re­
ceived as exhibits.

(19) Reputation Concerning Personal or Family History. 
Reputation among members of his family by blood, adoption, 
or marriage, or among his associates, or in the community, con­
cerning a person’s birth, adoption, marriage, divorce, death, 
legitimacy, relationship by blood, adoption, or marriage, an­
cestry, or other similar fact of his personal or family history.

(20) Reputation Concerning Boundaries or General His­
tory. Reputation in a community, arising before controversy, 
as to boundaries of or customs affecting lands in the commun­
ity, and reputation as to events of general history important 
to the community or state or nation in which located.

(21) Reputation as to Character. Reputation of a per­
son's character among his associates or in the community.
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(22) Judgment as to Personal, Family, or General His­

tory, or Boundaries. A  judgment as proof of a matter of per­
sonal, family or general history, or boundaries, essential to 
the judgment, if the same would be provable by evidence of 
reputation.

(23) Other Exceptions. A  statement not specifically cov­
ered by any of the foregoing exceptions but having equivalent 
circumstantial guarantees of trustworthiness, if the court de­
termines that (a) the statement is offered as evidence of a 
material fact; (b) the statement is more probative on the 
point for which it is offered than any other evidence which 
the proponent can procure through reasonable efforts; and 
(c) the general purposes of these rules and the interest of 
justice will best be served by admission of the statement into 
evidence. However, a statement may not be admitted under 
this exception unless the proponent of it makes known to the 
adverse party sufficiently in advance of the trial or hearing 
to provide the advei’se party with a fair opportunity to pre­
pare to meet it, his intention to offer the statement and the 
particulars of it, including the name and address of the de­
clarant. (Added by Supreme Court Order 364 effective August 
1, 1979)
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Rule 804. Hearsay Exceptions —  Declarant Un­
available.

(a) Definition of Unavailability. Unavailability as a witness 
includes situations in which the declarant

(1) is exempted by ruling of the court on the ground of 
privilege from testifying concerning the subject matter of his 
statement; or

(2) persists in refusing to testify concerning the subject 
matter of his statement despite an order of the court to do so; 
or

(3) establishes a lack of memory of the subject matter 
of his statement; or

(4) is unable to be present or to testify at the hearing be­
cause of death or then existing physical or mental illness or 
infirmity; or

(5) is absent from the hearing and the proponent of his 
statement has been unable to procure his attendance (or in 
the case of a hearsay exception under subdivision (b) (2), 
(3), (4), or (5), of this rule, his attendance or testimony) by 
reasonable means including process.

A  declarant is not unavailable as a witness if his ex­
emption, refusal, claim of lack of memory, inability, or ab­
sence is due to the procurement or wrongdoing of the propon­
ent of his statement for the purpose of preventing the wit­
ness from attending or testifying.

(b) Hearsay Exceptions. The following are not excluded by 
the hearsay rule if the declarant is unavailable as a witness:

(1) Former Testimony. Testimony given as a witness at 
another hearing of the same or a different proceeding, or in 
a deposition taken in compliance with law in the course of 
another proceeding, if the party against w h o m  the testimony 
is now offered, or, in a civil action or proceeding, a predeces­
sor in interest, had an opportunity and similar motive to de­
velop the testimony by direct, cross, or redirect examination.

(2) Statement Under Belief of Impending Death. A  state­
ment made by a declarant while believing that his death was
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imminent, concerning the cause o r  circumstances o f  what he 
believed to be his impending death.

(3 )  Statement Against In te re s t. A  statem ent which was 
a t the time o f  its m aking so f a r  c on tra ry  to the dec laran t’s 
pecuniary o r p rop rie ta ry  in terest, o r  so f a r  tended to subject 
h im  to civil o r  c rim ina l liab ility , o r  to rende r inva lid a claim 
by him against another, th a t a reasonab le man in his position 
would no t have made the statem ent unless he believed i t  to be 
true . A statem ent tending to  expose the dec la ran t to c rim inal 
lia b ility  and o ffe red  to excu lpate the accused is no t admissible 
un less co rrobo ra ting  circum stances c le a r ly  indicate the tru st­
worth iness o f the statem ent.

(4 )  Statem ent o f  P e rson a l o r  F am ily  H is to ry . (A ) A  
statem ent concerning the dec la ran t’s own b irth , adoption, m ar­
riage, ancestry , o r  o th e r s im ila r fa c t o f  persona l o r  fam ily  his­
to ry , even though dec la ran t had no means o f  acquiring per­
sona l know ledge o f  the m a tte r s ta ted ; o r  (B )  a sta tm ent con­
cerning the fo rego ing  m atte rs , and death a lso , o f  ano the r pe r­
son, i f  the dec la ran t was re la ted  to the o th e r by blood, adop­
tion. o r  m arriage  o r  was so in tim ate ly  associated w ith the 
o th e r ’s fam ily  as to be lik e ly  to have accurate in fo rm ation  
concerning the m atte r declared.

(5 )  O ther Exceptions. A  statem ent no t specifica lly cov­
ered by any o f  the fo rego ing  exceptions bu t having equivalent 
circum stan tia l guarantees o f  tru stw orth iness , i f  the cou rt de­
te rm ines th a t (A ) the statem ent is o ffe re d  as evidence o f  a 
m ate ria l fa c t ; (B )  the statem ent is m ore probative on the 
poin t f o r  which it is o ffe re d  than any o th e r evidence which the 
proponent can p rocu re th rough  reasonab le e f fo r ts ; and (C ) 
the genera l purposes o f  these ru les and the in terests o f  ju s ­
tice w ill best be served by adm ission o f  the statem ent into 
evidence. However, a statem ent m ay not be adm itted under 
th is exception unless the p roponent o f  it m akes known to the 
adverse p a rty  su ffic ie n tly  in advance o f  the t r ia l o r  hearing to 
p rovide the adverse p a rty  w ith a fa i r  opportun ity  to prepare 
to meet it, his intention to o f fe r  the sta tem ent and the pa rticu ­
la rs  o f it, including the name and address o f  the declarant. 
(Added b”, Supreme C ou rt O rd e r 364 e ffe c tive  August 1 ,1 9 7 9 )
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Rule 804. Hearsay Exceptions^—  Declarant Un*

(1) is exempted by ruling of the court on the ground of 
privilege from testifying concerning the subject matter of his 
statement; or

(2) persists in refusing to testify concerning the subject 
matter of his statement despite an order of the court to do so; 
or

(4) is unable to be present or to testify at the hearing be­
cause of death or then existing physical or mental illness or 
infirmity; or

(5) is absent from the hearing and the proponent of his 
statement has been unafc^ to procure his attendance (or in 
the case of a hearsay exception tinder subdivision (b) (2),
(3), (4), or (5), of this rule, his attendance or testimony) by 
reasonable means including process.

A  declarant is not unavailable as a witness if his ex­
emption, refusal, claim of lack of memory, inability, or ab­
sence is due to the procurement or 'wrongdoing of the propon­
ent of his statement for the purpose of preventing the wit­
ness from attending or testifying.

(b) Hearsay Exceptions. The following are not excluded by 
the hearsay rule if the declarant is unavailable as a witness:

(1) Former Testimony. Testimony given as a witness at 
another hearing of the same or a different proceeding, or in 
a deposition taken in compliance with law in the course of 
another proceeding, if the party against w h o m  the testimony 
is now offered, or, in a civil action or proceeding, a predeces­
sor in interest, had r l opportunity and similar motive to de­
velop the testimony by direct, cross, or redirect examination.

(2) Statement Under Belief of Impending Death. A  state­
ment made by a declarant while believing that his death was

dlity as a witness
includes situations ;n which the declarant
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COMNuTTEE SUBSTITUTE FOR SENATE BILL NO. 3

For an act entitled "An Act relating to the admissibility of certain 
hearsay evidence in grand jury proceedings for certain sexual offenses 
and amending Rule 6(r), Alaska Rules of Criminal Procedure".

This bill would allow admission at grand jury proceedings of hearsay 
statements of children under 10 years of age relating to sexual 
offenses. The bill would provide a means for admitting evidence from 
children at grand jury proceedings while protecting those children from 
additional emotional trauma. The bill may also increase the likelihood 
of successful prosecution of sexual offenses committed against children.

The department is extremely pleased that the Legislature has addressed 
the problem and offered a solution to reduce child sexual abuse in 
Alaska. The department supports CS SB 3 and supports admitting certain 
hearsay evidence by children but believes that the hearsay exception 
should apply to children under 13 years of age. The trauma to a child 
between 10 and 12 years of age may be as damaging as the trauma to a 
child under 10 years of age. The older child more clearly understands 
what is happening and the social and legal implications.

The criminal statutes in Title 11 also make a distinction between a 
child under or over 13 years of age. For example if a person 16 years 
or older sexually penetrates a minor under the age of 13 he/she will be 
charged with sexual assault in the first degree, an unclassified felony. 
Should the same person sexually penetrate a minor who is "13, 14, or 15 
years of age and at least three years younger than the offender", that 
person will be charged with sexual assault of a minor in the second 
degree, a class B felony. Similarly if a person 16 years or older has 
sexual contact with a minor under the age of 13 that person will be 
charged with sexual assault in the second degree. Should the same
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imminent, concerning the cause or circumstances of what he 
believed to be his impending death.

(3) Statement Against Interest. A  statement which was 
at the time of its making so far contrary to the declarant’s 
pecuniary or proprietary interest, or so far tended to subject 
him to civil or criminal liability, or to render invalid a claim 
by him against another, that a reasonable man in his position 
would not have made the statement unless he believed it to be 
true. A  statement tending to expose the declarant to criminal 
liability and offered to exculpate the accused is not admissible 
unless corroborating circumstances clearly indicate the trust­
worthiness of the statement.

(4) Statement of PersoJial or Family History. (A) A  
statement concerning the declarant’s own birth, adoption, mar­
riage, ancestry, or other similar fact of personal or family his­
tory, even though declarant had no means of acquiring per­
sonal knowledge of the matter stated; or (B) a statinent con­
cerning the foregoing matters, and death also, of another per­
son, if tl.e declarant was related to the other by blood, adop­
tion, or marriage or was so intimately associated with the 
other’s family as to be .likely to have accurate information 
concerning the matter declared.

(5) Other Exceptions. A  statement not specifically cov­
ered by any of the foregoing exceptions but having equivalent 
circumstantial guarantees of trustworthiness, if the couit de­
termines that (A) the statement is offered as evidence of :. 
material fact; (B) the statement is more probative on the 
point for which it is offered than any other evidence which the 
proponent can procure through reasonable efforts; and (C) 
the general purposes of these rules and the interests of jus­
tice will best be served by admission of the statement into 
evidence. However, a statement m a y  not be admitted under 
this exception unless the proponent of it makes known to the 
adverse party sufficiently in advance of the trial or hearing to 
provide the adverse party with a fair opportunity to prepare 
to meet it, his intention to offer the statement and the particu­
lars of it, including the name and address of the declarant. 
(Added by Supreme Court Order 364 effective August 1,1979)

ER 140 Alaska R  o f C 2/80
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person have sexual contact with a minor who is "13, 14, or 15 years of 
age and at least three years younger than the offender", that person 
will be charged with sexual assault in the third degree, a class C 
felony. The department suggests that Senate Bill 3 be consistent with 
the Title 11 age classification.

RECOMMENDED:
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C S H B  6 7  ( H E S S )

A c c o r d i n g  to i n f o r m a t i o n  p r o v i d t d  v e r b a l l y  b y  t h e  D e p a r t m e n t  

o f  L a w ,  t h e  d e p a r t m e n t  p r o j e c t s  2 5 0  c h i l d  s e x u a l  a s s a u l t  c a s e s  

d u r i n g  F Y  8 5  ( u p  f r o m  1 2 0  i n  F Y  8 3 ) .  T h e  d e p a r t m e n t  a l s o  e s t i ­

m a t e s  t h a t  8 0  - 9 0 %  o f  t h e s e  c a s e s  w o u l d  •' n v o  1 v e  t h e  t e s t i m o n y  o f  

a m i n o r ,  a n d  w o u l d  r e q u i r e  t h e  h e a r i n g  c o n t e m p l a t e d  in p a r a g r a p h  

( d ) .  It i s  f u r t h e r  e s t i m a t e d  b y  t h e  d e p a r t m e n t  t h a t  t h e  m a j o r i t y  

o f  t h e s e  h e a r i n g s  w i l l  r e q u i r e  o n e - h a l f  d a y  o f  c o u r t  t i m e .

B a s e d  o n  t h e s e  e s t i m a t e s ,  2 2 5  h a l f - d a y  h e a r i n g s  w o u l d  r e q u i r e  

1 1 2  d a y s  o f  j u d i c i a l  t i m e .  T h e  d e p a r t m e n t  i n d i c a t e s  t h a t  a p p r o x ­

i m a t e l y  t w o - t h i r d s  o f  t h e s e  c a s e s  a r e  h e a r d  i n  A n c h o r a g e .  T h u s ,  

j u d i c i a l  r e s o u r c e s  w o u l d  b e  n e e d e d  to c o v e r  7 8  d a y s  o f  j u d i c i a l  

t i m e  in  A n c h o r a g e ,  a n d  3 4  d a y s  e l s e w h e r e  i n  t h o  s t a t e .

T h e s e  h e a r i n g s  w o u l d  r e q u i r e  a n  a d d i t i o n a l  s u p e r i o r  c o u r t  

j u d g e  t o  s i t  i n  A n c h o r a g e  a n d  to c o v e r  o t h e r  c o u r t  l o c a t i o n s .  

T h e  c o s t  o f  t h i s  p o s i t i o n  a n d  r e l a t e d  c o u r t  s t a f f  a r e  d e t a i l e d  o n  

t h e  p r e v i o u s  p a g e ,  a l o n g  w i t h  t h e  c o s t  o f  t r a v e l  to c o u r t  

l o c a t i o n s  o u t s i d e  o f  A n c h o r a g e .
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H O U S E - P A S S E D  V E R S I O N  IS T I G H T E R  TH A N THE S E N A T E  VE R S IO N,  SO LESS 

OP E N TO ABUSES.

1. G R A ND  JURY  ONLY (SAME AS SENATE)

2. C H I L D R E N  U N D E R  AGE 10 (SAME AS SENATE)

3. S E X U A L  O F F E N S E S  ONLY (SAME AS SENATE)

4. CH ILD  M U S T  BE THE VI C T I M  (SENA TE  D I D N ' T  HA V E THI S L I M I T A T I O N ,
SO W O U L D  HA VE  A L L O W E D  H E A R S A Y  S T A T E M E N T
OF A Y O U N G  B R O T H E R  OR SI S TE R WH O  M I G H T
HA V E W I T N E S S E D  AN OF FE NS E. )

5. M U S T  BE C O R R O B O R A T I V E  E V I D E N C E  (SAME AS SENAT E)

6. C HI LD  M U S T  T E S T I F Y  AT G R A N D  JU R Y P R O C E E D I N G  OR BE A V A I L A B L E

TO T E S T I F Y  AT TRIAL. (S EN AT E R E Q U I R E S  TH AT  TH E CHILD BE

U N A V A I L A B L E ,  AN D  D E F I N E S  U N A V A I L A B I L I T Y  
TO M E A N  " B E C A U S E  OF D E A T H  OR I N F I R M I T Y  OR 
W I L L  S UF F E R  P S Y C H O L O G I C A L  OR E M O T I O N A L  
H A R M "  AND R E Q U I R E S  TH AT  THE G R A N D  JURY 
BE I N F O R M E D  OF TH E R E A S O N  FOR T H E 
U N A V A I L A B I L I T Y .)

KERTTU LA  MAY PRO PO SE  A FLOOR AMENDMENT TO D E F IN E  U N A V A IL A B IL IT Y .

BOT H  THE  P R O S E C U T O R S  (A.G.'S O F FI CE ) AN D  THE P U B L I C  D E F E N D E R S  

O F F I C E  O P P O S E  THIS D E F I N I TI ON , B E C A U S E  P S Y C H O L O G I C A L  AND E M O T I O N A L  

H A R M  ARE VE RY  HA R D TO PROVE. THE H E A R S A Y  BILL IS P R E D I C A T E D  ON 

T H E  A S S U M P T I O N  THAT ALL C H I L D R E N  WH O  AR E  S E X U A L L Y  A B U S E D  S U F F E R  

S U B S T A N T I A L  H A R M  AND SO SH OU L D BE SP AR E D  THE A D D I T I O N A L  T R A U M A  

OF T E S T I F Y I N G .  R E M E M B E R  THAT THE BI LL  IS R E S T R I C T I V E  -- MU S T 

BE A V I C T I M  U N D E R  10 AND T H E R E  M U S T  BE C O R R O B O R A T I V E  E V I D E N C E  —

A N D TH E A T T O R N E Y S  F E E L  IT W O U L D  BE A L M O S T  I N E F F E C T I V E  IF THEY 

HAD  TO P R O V E  P S Y C H O L O G I C A L  HARM.
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BY THE FINANCE C O M MITTEE

IN THE L E G I S L A T UR E  OF THE STATE O F  ALASKA 

F O U R T EE N T H  L E GI S L A T U R E  - F I R S T  SESSION 

A BILL

For an Act entitled: "An Act relat i ng  to the a d m i ssibility of hearsay

evidence of certain statements by c h i ldren before 

grand juries; and amending Rule 6(r), Alaska Rules of 

Criminal Procedure."

BE IT ENACTED RY THE L E G IS L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 12.40 is amended by adding a n e w  section to read:

Sec. 12.40.110. H E A R S A Y EV I DENCE IN PROSECUTIONS F O R  SEXUAL

OFFENSES. (a) In a pr os e c u t i o n  for an offense u nder AS 11.41.410 -

11.41.440 or 11.41.455, hear sa y  evidence of a statement rela t e d  to the 

offense, no t  otherwise admissible, made by a child u nder the age of 10 

who is the v i c t i m  of the offeriSexmay be admitted into evidence before 

the g rand jury if

(1) the circumstances of the statement indicate its r e l i a­

bility;

(2) a d ditional evidence is introduced to c orroborate the 

statement; and

(3) the child testifies at the grand jury proceedingf^ftjjiie

)e avaiaraafte to testify at trial A

(b) In this section "statement" means an oral or w r i t t e n  a s s e r­

tion or nonverbal conduct if the nonverbal conduct is intended as an 

assertion.

* Sec. 2. AS 12.40.110, added by sec. 1 of this Act, has the effect of 

amending Rule 6(r), Al a s k a  Rules of Criminal Procedure, b y  changing the 

circumstances u nder w hi c h  hear s a y  evidence m a y  be introduced in grand j ury

A J L j ^ J U J U U i x  ^ j C l d
- i -

aHuJLal
CSHB 6 7 (Fin)(Fin]
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Original sponsors: Kerttula, V.Fischer,
H a l f o rd  and Faiks

BY THE HEALTH, EDUCATION AND
IN THE SENATE SOCIAL SERVICES COMMITTEE

CS FOR SENATE B ILL NO. 3 (HESS)

IN THE L EGISLATURE OF THE STATE OF A L A S K A  

FOURT E E N T H  LEGISL A T U R E - FIRST SESSION 

A  BILL

For an Act entitled: "An Act relating to hearsay evidence in prosecutions

for certain sexual offenses; and amending Rule 6(r), 

Alaska Rules of Criminal Procedure."

BE IT ENAC T E D  BY THE LEGISL A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 12.40 is amended by adding a new section to read:

Sec. 12.40.110. H E A R S A Y  EVIDENCE IN PROSECUTIONS FOR SEXUAL

OFFENSES. (a) In a pr o s e c ut i o n  for an offense u nd e r  AS 11.41.410 -

11.41.440 or 11.41.455, hearsay evidence of a statement related to the 

offense, not otherwise admissible, made by a child u nder the age of 10 

may be admitted into evidence before the grand jury if

(1) the circumstances of the statement indicate its r e l i a­

bility; and

(2) the child

(A) testifies at the grand jury proceeding; or

and there is additional evidence introduced to corroborate the 

s t a t e m e n t .

(b) In this section,

(1) "statement" means an oral or w r i t t e n  a s sertion or 

no nverbal conduct if the nonverbal conduct is intended as an a s s e r­

tion;

- i - CSSB 3 (HESS)



12 * Sec. 2. AS  12 . 4 0 . 1 1 0 ,  a d d e d  by sec. 1 of this Act ,  h a s  th e  e f f e c t  of

13 a m e n d i n g  R u l e  6(r), A l a s k a  R u l e s  of C r i m i n a l  P r o c e d u r e ,  by  m a k i n g  c e r t a i n

14 h e a r s a y  e v i d e n c e  a d m i s s i b l e  in  g r a n d  j u r y  p r o c e e d i n g s  for c e r t a i n  s e x u a l

15 o f f e n s e s  w i t h o u t  r e q u i r i n g  c o m p e l l i n g  j u s t i f i c a t i o n .

C SSB 3 (HESS) - 2 -
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C h a p t e r  41

A N  A C T

R e l a t i n g  to the a d m i s s i b i l i t y  of h e a r s a y  evid e n c e  of c e r­

tain statem e n t s  b y  c h i l d r e n  b e f o r e  g r and juriesi and 

a men d i n g  Rule 6(r), Al a s k a  Rules of C r i m i n a l  Procedure.

* Section 1. A S  12.40 is a m e n d e d  by a d d i n g  a n e w  s e ction to read:

Sec. 12.40.110. H E A R S A Y  E V I D E N C E  IN P R O S E C U T I O N S  FO R  S E X U A L  

OFFENSES. (a) In a p r o s e c u t i o n  for an o f f e n s e  u n d e r  A S  11.41.410 - 

11.41.440 or 11.41.455, h e a r s a y  e v i d e n c e  of a s t a tement r e lated to the 

offense, not o t h e r w i s e  admissible, m a d e  by a child w h o  is the v i c t i m  

of the o f f e n s e  m a y  be a d m i t t e d  into e v i d e n c e  be f o r e  the grand jury if

(1) the c i r c u m s t a n c e s  of the sta t e m e n t  indicate its r e l i a­

bility:

(2) the c h i l d  is u n d e r  10 years of age w h e n  the h e arsay  

evidence is sought to be admitted;

(3) ad d i t i o n a l  evidence is i n t r o d u c e d  to c o rroborate the 

statement; and

(4) the c h ild t e stifies at the g r a n d  jury p r o c e e d i n g  or the 

child will be ava i l a b l e  to t e stify at trial.

(b) In this section " s t a t e m e n t” mea n s  an oral or w r i t t e n  a s s e r­

tion or n o n v e r b a l  c o n d u c t  if the n o n v e r b a l  conduct is intended as an 

assertion.

* Sec. 2. AS 12.40.110, add e d  b y  see. 1 of this Act, has the effect of 

amen d i n g  Rule 6(r), A l a s k a  Rules of C r i m i n a l  Procedure, by chan g i n g  the

-1- C S H B  6 7 (Fin) am S
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OF ALASKA

1985

Chapter N o.

4 ] _______

AN ACT

R e l a t i n g  to the a d m i s s i b i l i t y  of h e a r s a y  evid e n c e  o f  c e rtain 
statements b v  chil d r e n  b e f o r e  g r and juries; a n d  amen d i n g  
Rule 6(r), A l a s k a  Rules o f  Criminal Procedure.

BE IT ENACTED BY THE LEGISLATURE OF TH O f  mLASKA:

T H E  A C T  F O L L O W S  ON PA«. INF 11

Appr o v e d  by the Governor: M a y  29. 1985
Actual E f fective Date: Au g u s t  27. 1985
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Official Business

J§>iaie ̂ legislature

Senate
C o m m i t t e e  o n  

H e a l t d  , Gducation &  Social Services

Pouch v 
State Capitol 

Juneau, Alaska 99811

M E M O R A N D U M

TO: M e m b e r s ,  S e n a t e  C o m m i t t e e  on  H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  
S e r v i c e s

FROM: C o m m i t t e e  S t a f f

RE: C o m m i t t e e  M e e t i n g ,  T h u r s d a y ,  J a n u a r y  24, 1985

DATE: J a n u a r y  22, 1935

O n  T h u r s d a y ,  J a n u a r y  24, f r o m  1:30 - 3:30 p m  in the B e l t z  
Room, t h e  S e n a t e  C o m m i t t e e  on H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  S e r v i c e s  
w i l l  h e a r  t h e  f o l l o w i n g  bi l l s :

S B  3 R e l a t i n g  to the a d m i s s i b i l i t y  of c e r t a i n  h e a r s a y  
e v i d e n c e  in g r a n d  ju r y  p r o c e e d i n g s  for c e r t a i n  s e x u a l  o f f e n s e s  
a n d  a m e n d i n g  R u l e  6 ( r ) , A l a s k a  R u l e s  of C r i m i n a l  P r o c e d u r e .

SB 3 p e r m i t s  the a d m i t t a n c e  of h e a r s a y  e v i d e n c e  in g r a n d  ju r y  
p r o c e e d i n g s  for c a s e s  i n v o l v i n g  c h i l d  s e x u a l  ass a u l t ,  a n d  a m e n d s  
R u l e  6(r) o f  the A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  to p e r m i t  the 
i n t r o d u c t i o n  of h e a r s a y  e v i d e n c e  a b s e n t  c o m p e l l i n g  j u s t i f i c a t i o n .

T h e  b i l l  is i n t e n d e d  to e n h a n c e  p r o s e c u t i o n  o f  c a s e s  i n v o l v i n g  
s e x u a l  a s s a u l t  o f  c h i l d r e n  u n d e r  the a g e  of 16. O f t e n  a y o u n g  
v i c t i m  o f  s e x u a l  a s s a u l t  w i l l  t e l l  the n o n - o f f e n d i n g  p a r e n t  or 
t e a c h e r  b u t  b e  u n w i l l i n g  to r e p e a t  d e t a i l s  of the i n c i d e n t  to law 
e n f o r c e m e n t  o f f i c i a l s .

U n d e r  c u r r e n t  c r i m i n a l  ru l e s ,  h e a r s a y  e v i d e n c e  is a d m i s s a b l e  
o n l y  w h e n  t h e r e  is ' c o m p e l l i n g  j u s t i f i c a t i o n ' ,  as in the ca s e  of 
d eath. T h e  b i l l  e s s e n t i a l l y  r e m o v e s  ' c o m p e l l i n g  j u s t i f i c a t i o n '  as 
a r e q u i r e m e n t  for a c c e p t i n g  h e a r s a y  e v i d e n c e  in c e r t a i n  c a s e s  of 
s e x u a l  a s s a u l t .
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Woman asks abuse victims not be forced to testify
Bill aimed at protecting children from psychological damage in grand jury proceedings
By DEAN FO SD IC K
The Associated Press

J U N E A U  —  Traumatized children 
who are the victims of sexual abuse 
should not be made to testify before 
grand juries although they would be 
required to undergo cross-examina­
tion during trials, a Senate commit­
tee was told.

Beth Kerttula, a lawyer and aide 
to Sen. Jay Kerttula, D-Palmer, told 
members of the Senate Health, Edu­
cation and Social Services Commit­
tee on Thursday that hearsay evi­

dence from sexually abused children 
should -be allowed in grand jury 
proceedings.

“It would apply only in cases 
where the child is traumatized,” she 
testified. “And it’s only aimed at 
grand jury proceedings. It doesn’t go 
any farther than that.”

Kerttula told the committee he 
was proposing several changes in his 
bill, one of which would drop the 
age of children allowed to submit 
hearsay evidence from 16 to 13.

“The younger the child, the more

likely trauma will occur,” Kerttula 
said.

Two similar bills are weaving 
their way through the legislature. 
One, introduced by Gov. Bill Shef­
field, specifies age 16. Another, by 
Rep. Ra.idy Phillips, R-Eagle River, 
specifies age 10.

“The younger the child, the more 
potential for trauma and the less 
chance for fabrication,” said Gayle 
Horetski, an assistant attorney gen­
eral. “On the other hand, you have 
to balance that off on individual

children. Some are more fragile than 
others.”

While Horetski wouldn’t recom­
mend an optimum age, she did say 
prosecutors “wouldn’t want to go 
under 10 in any circumstances.”

Hearsay evidence would not re­
place the use of videotapes in such 
cases, she said in response to a 
question from Sen. Joe Josephson, 
D-Anchorage.

“Videotaping is preferred,” Horet­
ski said. “But in Bush areas, author­
ities often don't have videotaping

equipment. And ... a child may 
make a telling statement when vi­
deotaping equipment isn't available.

"You don’t have a tape around 
when a kid is talking to a school 
nurse,” she said. “Although it’s a 
good tool, it may not be appropriate 
to narrow it to that."

“I don’t want it (bill) to erode 
grand jury proceedings," Josephson 
said. “I’m  worried about that."

The committee deferred action on 
the bill Thursday, pending the intro­
duction of Kerttula’s amendments.
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TROUBLESHOOTER
□ $39.75 WON’T BUY PERFECTION IN JEWELRY:
For ten months I’ve been waiting to wear m y  Seiko 
watch. I ordered a replacement watchband for it in 
March from Paul’s Jewelry downtown. When I placed 
the order I paid $39.75. The watchband finally arrived 
in Sep ember, and I picked it up from Paul’s. But after 
taking it home I noticed a small scratch on it. I took it 
back to Paul’s and asked them to reorder a new one. 
N o w  they tell me Seiko won’t replace it and I have to 
accept a flawed watchband. Can you help? —  J.B.
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Mat-Su property values continue rapid rise
By DOUG  O ’ HARRA
Daily News reporter

P A L M E R  —  Property val­
ues in the Matanuska-Susitna 
Borough may have increased 
at a record pace for a second 
year in a row, according to 
borough officials.

“The overall value of prop­
erty in the borough —  includ­
ing new construction —  has 
increased about 40 percent,” 
said borough assessor Gary 
Lewis.

The figures, according to 
Lewis, are just "glimpses” 
into the borough’s increased 
value, which won’t be final

Knowles

until the end of next month.
But if preliminary esti­

mates hold out, the borough’s 
assessed valuation could 
crank up from about SI.66 
billion to around S2 billion in 
a trend that began in 1982 
when the borough became the 
fastest growing community in 
the state.

With that boom, the value 
of the borough jumped 40 
percent last year, with most 
of the valuation coming from 
residential property and new 
residential construction.

Although the bulk of new

construction this year is still 
residential, the percentage of 
commercial construction hcs 
become much greater, said 
Lewis.

With about 95 percent of 
the borough covered, asses­
sors have found more than 
2,000 new buildings valued at- 
nearly S163 million, Lewis 
said. More than' 240 of those 
new structures are commer­
cial. Last year, the assessors 
found only 161 new commer­
cial structures.

around Wasilla and the subur­
ban heart of the Valley, said 
Lewis.
“There has been a dramatic 

increase in value," he said. 
“There is no doubt about it.”

Whether the increased as­
sessments will mean, higher 
taxes cannot be known until 
the borough assembly sets 
taxation levels in late spring.

As in previous years, the 
growth has been centered

Nonetheless, under . the 
present taxation level, prop­
erty owners would pay an 
additional S7.30 in taxes for 
every increase in value of 
51,000.

Bumpus clinches win with absentee votes
council from 1978 to 1983. He —  or


