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T h e  bi l l  w a s  a m e n d e d  in S e n a t e  H ESS. W o r d i n g  c h a n g e d  f r o m  
" p r e l i m i n a r y  e x a m i n a t i o n "  to  " g r a n d  jury" b e c a u s e  p r e l i m i n a r y  
e x a m i n a t i o n s  are r a r e l y  u s e d  in A l a s k a .  T h e  c h a n g e  in R u l e  6(r) 
a d d e d .

T h e  f i s c a l  no t e  is zero.

S e n a t e  HESS: 4 D P  (Halford, V. F i s c h e r ,  P. M o s s ,  J o s e p h s o n )
S e n a t e  JUD: 3 D P  (Ray, P e t t i j o h n ,  Eliason)

1 N R  (Ziegler)

P a s s e d  S e n a t e  5 / 8 / 8 4  16 - 0 - 4

C o r r e s p o n d e n c e  & T e s t i m o n y

D e b r a  H e i d e c k e r  ( K e r t u l l a ' s  office)
G a y l e  H o r e t s k i  ( D e p a r t m e n t  of Law, C r i m i n i a l  J u s t i c e  D i v i s i o n )  
N a n c y  D i e t r i c k  ( J o s e p h s o n 1s office)

A l a s k a  N e t w o r k  on D o m e s t i c  V i o l e n c e  and S e x u a l  A s s a u l t .
110 S e w ard, #13; 5 8 6 - 3 6 5 0  

A l a s k a  W o m e n ' s  C o m m i s s i o n ;  K a t h y  M a r s h a l l ,  Exc. Dir.
5 6 1 - 4 2 2 7

M u n i c i p a l i t y  of A n c h o r a g e ;  D i v i s i o n  of B e h a v i o r a l  H e a lth; 
D e p a r t m e n t  of H e a l t h ;  F r a n c e s  Pu r d y ,  Dir.
2 6 4 - 4 1 1 1

C o u n c i l  on D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t ;  J a n a  V a r r a t i

w a s

C S S B  472 w a s  r e a d  a c r o s s  o n  M a y  10th a n d  r e f e r r e d  to J u d i c i a r y .  It 
w a s  n o t  p r i o r i t y  l e g i s l a t i o n  to t h e m  and a p p a r e n t l y  t h e y  fe l t  it 
w a s  t o o  la t e  in t h e  s ession.
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Growing Disillusion

• used in C a lifo rn ia  for the first tim e  last m onth. Peop le  
r. G rc rn u y , A752-3-1. It is one of severa l innova tions 
ficing  tried  a cro ss  the co u n try  to spare  ch ild re n  w ho 
a lleged ly  h ave  been m olested  yet an o th er assau lt by 
the legal system .

Sexua l abuse of ch ild re n  brings out s tro n g  em otions. 
D ra m a tic  re fo rm s  a rc  being  adopted na tionw ide  lo 
ch a n g e  co u r tro o m  p ro cedures, s en ten cin g  law s and 
ru les of e v id en ce  to fa c ilita te  p ro se cu tion  of a ccu se d  
ch ild  m olesters. B u t  som e question  w h e th e r the  trend  
is an o v c r r ca c t io n  at the  expense o f co n stitu tio n a l 
rights.

S ta te  law s v a ry  w idely, but the m ore  co m m o n  re ­
fo rm s  in clude:

A b o lish in g  s ta tu to rily  set ages below  w h ich  c h i l ­
d ren  ore p resu m ed  to be In co m p e ten t as w itnesses.

A bandon in g  co rrob o ra tion  req u irem en ts . O n ly  tw o 
Ju risd ictio n s  — N ebraska  and the D is tr i c t  o f C o lu m b ia  
— still reta in  b lanket p roh ib itions  aga inst finding 
som eone g u ilty  o f sexual abuse solely  on the w ord  of a 
ch ild .
>/• C h a n g in g  h ea rsay  ru les  lo a llow  in to  e v id en ce  
both out-o f-court s ta tem en ts  from  ch ild re n  and vioeo- 
taped in terview s. A  re la ted  te chn iqu e  — used in the

Continued on pui/c 26

Reforms Are Making 
Prosecutions Easier

T H E  W I T N E S S  B O X  w as em pty . Instead, the pa cked  
L o s  A n ge les  co u r tro o m  aud ien ce  w a tch ed  a 5-year-old 
g irl te s tify  on a large T V  screen  p la ced  before a pod i­
um  from  w h ich  law yers  asked h er questions,

T h e  t in y  w itness  co u ld  have been at hom e, o r even  in 
another state. She w as in the next room .

W ashed  in  the g lare  of floodlights, the ch ild  w as 
d em u re  unti' question ing  turned  to deta ils  of h e r  a l­
leged m olesta tion  by an e lem en ta ry  schoo l p rin cipa l, 
H ug h  G reenup , 57, of N o rlh rid g c, Calif., ch a rg ed  w ith  
sexua lly  a ssau lting  seven  students. T h e  little  girl, 
seated beside her m other, s ta red  in to  space, then 
froze. " Y o u r  honor, we'll need a little  tim e," ca m e  the 
vo ice  of the ba iliff as the sound of sobbing  rose. 

T h e  tes tim o n y  by two-w ay, c lo s cd -c ir cu l l  T V  w as

"P ro b a b ly  e ve ry  nexo and cuyc rly  expected g a rm en t 
eve r put on since c lothes cam e in, f e l l  a t r i f le  sh o rt o f  
the w e a re r ’s expectation ."

— Charles Dickens In "G reat Expectations"
FOR JU N IO R  partners in the nation's m a jo r law 
firm s, was the catch worth the chase?

The chance at partnership — what essentia lly 
amounts to lifetim e job tenure, financial security 
and social s lu lu s — is the brass ring  that spurs 
those fresh out of law school to to ll as overworked 
associates fo r as long as 10 ycurs in hundreds of 
firm s across the country.

Continued on putjc 22
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Child-Abuse Prosecutions Are Increasim
l o n t i u u e i l  f r o m  p u y c  1
J r c cn u p  ca se  — allow s live testim on y  
/la c lo s cd -c ir cu lt  television  to shield 
rc r y  youn g  w itnesses from  exposure  to 
frand  juries, sp ecta to rs  the press  or 
:vcn  defendants.
•rowing A w areness  

T h e  trend  tow ard  innova tion  ca n  be 
ra ced  to g row ing  pu b lic aw areness 
Lbout a p re v iou s ly  hidden issue that 
u d d cn ly  has b u rs t out of the deepest 
:orner of the A m e r ica n  closet. In Cn li- 
o rn ia  alone, m o re  than 40 bills a im ed 
:l ca s in g  yo un g  v ic t im s ’ tra u m a  have 
teen in trod u ced  in the Leg is la tu re . 

B e ca u s e  p ro se cu to rs ' o ff ic e s  ta lly  
ases d ifferen tly , there  a rc  no reliable 
ta tis tics  to gauge the su cce s s  of these 
fforts. B u t  th e re ’s little  doubt that 
m ore  ca ses  a rc  being filed," notes Jo- 
ep h in c A. E u lk le y  of W ashington, D.C., 
o rm e r p ro je c t  d ire c to r  of the A m cr i-  
an B a r  A sso cia tion 's  tw o-year na tion - 
I s tu dy  on how  legal sy s tem s  co p e 
vith ch ild  sex abuse..

C h a n g e  has been slow. F o r  years, 
iro sccu tin g  ca ses in vo lv in g  preschool- 
rs w as the ex cep tion  ra th er than  the 
u lc  be cause  su ch  cases, re ly in g  henvi- 
y on the tes tim o n y  of the yo un g  wit- 
c s s cs , a rc  d iff icu lt  to prove.
T o d a y ,  h o w eve r, p ro se cu to r s  and 

hild therap is ts  a like bristle  at the 
'id csp rca d  v iew  tha t sexua lly  abused 
oun gslo rs  ca n no t separate  fa ct from  
tn lasy. T h e y  co u n te r  that todd lers  as 
oung ns 2 o r 3 a r c  in capuble o f de- 
crlb lng  sex a cts  unless they h ave  no- 
lully' exp erien ced  them .

p eda l U n its
A lth o ug h  they  are still rare, specia l 
•osccuting units h ave  been set up in a 
w m a io r  c it ie s. T w o  yea rs  ago, Jean  
atusinka, w ho heads the L o s  A n ge les  
is tr ic t  A tto rn ey 's  C h ild  Sex  Abuse 
nit, won fu n d ing  from  the L o s  An- 
I oh C o u n ty  Boi ircl o f S u p e rv iso rs  for

her section . H e r  p itch  w as easy: T h e  
co u n ty  had 750 in ce st cases, and ha lf 
w ere being ig n o icd  for la ck  of law yers.

L a s t  year, her team  o f five  trla i 
law yers  and tw o in vestig a to rs  filed  
about 130 ca ses in vo lv in g  sexual abuse. 
T h e y  won co n v ic tio n s  in all but two.

A  m a jo r  plus o f the specia l un its  is 
that they  usun lly  a liow  for v e rtica l 
p ro se cu tion  — in w h ich  one law yer fo l­
lows a cu s c  th rough  all phases, ra th e r

E gg ss raag s ;

The younger the victim, 
the more likely lie'll 
‘babble, wander, twirl 
in the chair, then look 
at you and freeze.' .

than the assem b ly-line  a pp roa ch  used  
in m ost felonies.

T h a t  approach , w h ich  m in im ize s  a 
ch ild ’s co n ta c t  w ith  the legal sys tem , 
w as s ta rted  in the mid-1970s by w hat 
b e ca m e  the K in g  C o u n ty  Sp ecia l A s ­
sault U n it in Seattle, long a leader in 
innova tive  p ro se cu tion  of ch ild  sex- 
abusc cases. L a w y e rs  there  p ro se cu te  
275 to 300 ca ses in vo lv in g  ch ild  m o le s ­
tation a yea r — an u nusua lly  h igh  f ig ­
ure even  lit la rg er cities,

A n o th er w ay p ro se cu to rs  m in im ize  
the tra u m a  of e lic it in g  tes tim o n y  from  
young  v ic t im s  is by using  a n a to m ica l­
ly a ccu ra te  dolls. T hey  are’ helpfu l "for 
k id s  w h o  ca n  o n ly  v e r b a l iz e  w ith  
nam es like 'peanut' and 'ko o ch ic ' to 
show  w hat happened [to  them ],"  ex ­
p la ins L a u r ie  B oerm a , ch ie f  of P h ila ­
de lph ia ’s C h ild  A b use  U n it. •

Sea ttle  o ffenders  w ho a r c  found  to be

suitab le  ca n d id a tes  for trea tm en t often  
re ce iv e  ligh t Jail t im e  of perhaps 90 
days, and then a r c  a llow ed Into a th e r ­
apy p rog ra m  — provided  they  a dm it 
the cr im e .

T h e  a p p ro a ch  re su lts  in  g u ilty  p ica s  
In 80 p e rcen t of the filed  cases. Its s u c ­
cess  has led to p lans In F lo r id a 's  D a d e  
Co u n ty  to laun ch  soon a s im ila r  p ro ­
g ram  lo trea t en tire  fam ilies  of pedo­
philes w ho  a d m it In tra fa m ily  abuse. 
v/ f t ’s w h en  ca ses  go to trial, law yers  
on both sides agree, tha t ch ild  s cxu a l- 
abusc ca ses  a rc  the toughest. 

P ro se cu to r  often  h ave  no m o re  than 
the sto ry  of a te rr ified  toddler. A nd  the 
younger the  v ic t im , the m ore  like ly  he 
o r she is "to babble, w ander, tw irl In 
the ch a ir, then  look at you and freeze," 
notes R o b e rt H. L y n n , a ssis tan t co u n ty  
a tto rney  in M inneapolis.

M oreover, the ca se s ’ sen s itive  n a iu re  
resu lts  in an exh austin g  em otiona l 
d ra in  fo r both sides, observes Sea ttle  
defense la w ye r M ich a e l A. F ro s t .  "A f­
te r  three  days of tri ll, e ve ryb o d y  feels 
like it's lasted tw o weeks. Y o u  don't 
w ant to get up and go to court."

T h e  defense burden  is doub ly  d iff i­
cu lt  because  Ju ro rs  resen t a la w yer 
w ho bullies ch ild : m. "W ith adults, you  
ca n  be tough  to get at the tru th . B u t 
how  do you  deal w ith  a 4-ycar-old" w ho 
m u y  be lying? asks D e p u ty  D is t r i c t  D e ­
fender Susan  A lk em a  of A lb uq ucrou e , 
N<M.

N onetheless,-the odds still fu vo r  the 
a lla ck e r  because  m ost ca ses  co n tin ue  
to go u n rcp o rted  and untried . B u t  as 
m a ny  sta tes am end  the ir  ru les  of e v i­
d en ce , p r o s e c u to r s  a r c  g a in in g  an 

• edge. • .
C o m p e ten cy  R u le s  >’

A  m a jo r  trend  has been to w a rd drop-, 
p in g  co m p e te n cy  cr ite r ia . A t  "one tim e, 
legal s ch o la rs  note, ch ild re n  w ere  in 
the sa m e  cla ss  as felons and a th ics ts  
— ju ro rs  w ere  told th e ir  te s tim o n y  was

suspect. T h e  sh ift s ta rted  in 1974, w hen  
the  Fe d e ra l R u le s  of E v id e n ce  w ere  
enacted , e lim in a tin g  the co m p e te n cy  
req u irem en t fo r ch ild ren .

N onetheless, about ha lf the sta tes to ­
day still p resu m e W itnesses younger' 
m an  q<!3 are in com peten t. A  substantia l 
n um b er of s ta tes have  no presum ption , 
leav ing  It up to the judge to d e cide  
w h e th e r  c h i ld r e n  in s p e c i f i c  ca s e s  
m eet co m p e te n cy  standards.

The cases are exhausting, 
says one defense lawyer. 
‘After three days of trial, 
everybody feels like it’s 
lasted two weeks.’

' T h e  co m p e te n cy  hurd les  have  been 
"the N o.-l legal ru le  p reven tin g  s u c ­
cessfu l p ro se cu tio n  of ch iid -m o lcs ta - 
tlon cases," says I rv in g  P ra g cr , a p ro ­
fessor at Ca lifo rn ia 's  U n iv e rs ity  of L a  
Verne  Co lleg e  of La w .

B u t co m p e te n cy  standa rds  c le a r ly  
a rc  being eroded. S evera l s ta tes — in ­
clu d in g  Co lo ra d o  and U tah  — have 
gone at least as fa r as the federal rules, 
and s im ila r  re fo rm s  have  been p ro ­
posed In C a lifo rn ia  und Ohio.

A n  even  g rea ter ba rrier to p ro se cu ­
tion has fallen w ith  the e lim ina tion  of 
re q u ire m en ts  tha t r.11 ca se s o f sexua l 
abuse be co rrob o ra ted  Independently. 
‘Sub sta n tia l Im p a c t'

In  N ew  Y o rk , w h ich  Just am ended its 
law  to d rop  the  co rrobora tion  req u ire ­
m en t In sex  abuse cases, the B rook lyn  
C u i it in i i iu /  /‘ii J u l lo io in i / p u y c
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Some prosecutors use anatomically correct dollsi
to elicit testimony from victims. Those help kids 
who can only verbalize with names like ‘peanut7 
and ‘koochie,7 says one prosecutor.
Continued from  preceding page
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d is tr ic t  a tto rn ey ’s o ffice  alone in  the 
past tw o years  dropped  5G ca ses  in ­
vo lv in g  ch ild  sexual abuse for la ck  of 
corrobation, c la im s  D is t r i c t  A tto rn ey  
E liza b e th  H o ltzm an . T h e  p ro se cu to r  
said she ex p ects  the s ta te ’s new ly  
am ended law w ill h ave  "a substantia l 
im p a ct on our ab ility  to p ro se cu te  
ch lld -m o les ta tlcn  cases."

T h a t  seem s to be p ro ven  in those 
sla tes tha t no longer req u ire  m ore  
than a ch ild 's  w o rd  to co n v ic t  sexual 
offenders. T h e  S a cra m en to , Ca lif., d is ­
tr ic t  a tto rn ey ’s o ffice , fo r  exam ple, 
won a co n v ic tio n  in a ca se  •within the 
past y ea r u sin g  the u n co rro b ora ted  
tes tim on y  of a 4-year-old. T h e  t in y  v i c ­
tim , notes D e p u ty  D A  R o b in  Sh ak cly , 
" testified  b e a u t ifu l ly .  . .S h e  w as a 
rea lly  sharp  little  girl."

B u t defense law yers  a r c  co n ce rn ed  
that rem o v in g  co rrobora tion , req u ire ­
m ents w ill w ine out needed  co n s t itu ­
tional sa feguards. " Ju rie s  tend to be- 
lreve v ictim s,"  notes L in d a  Ja cobson , 
an a tto rney  w ith  W ashington, D .C .'s  
P ub lic D e fen d er Se rv ice , w h ich  op* 
poses ch a n g in g  the d is tr ic t ’s rule. “A  
lot of tim es  there  are unsubstan tia ted  
a lleg a tio n s , and  n o t a t r e m e n d o u s  
ntpdunl of proof."

^ 'E v e n  more controversia l are those 
re form s that create exceptions to the 
hcarst$y_rule. Throughout the country ,-7 
these have taken two fo rm s: exceptions .

... th at allow  adm ission  of yo un g sters ’
<i — — -----------

out-o f-court s ta tem ents, and those that 
in v o lv e  v id c o ta p e 'J 'lh te rv ie w s  w i t l f  
c p i iQ v ic t im s .

.^ W a sh in g to n  sta te  took the  lead by
adopting  a hearsay  ex cep tion  in 1982 to 
a dm it ch ild re n ’s s ta tem en ts  w hen  the 
v ic t im s  are under 10 and a llege sexual 
abuse. T o  be adm issib le , the co u r t  
m u st find the tim e, co n ten t and c i r ­
cu m s ta n ce s  of the ch ild ’s s ta tem en t 
p rov ide  enough " ind icia  o f reliability."  
Co rrob ora tio n  is needed if the c b !*J  is 
u n a va ila b le . W ash . R e v . Coc? - *

/
A .44.120.

S im ila r  ex cep tions h ave  s in ce  be 
adopted in Co lorado, K ansas, M inn  
ta and U tah. Le g is la to rs  in fou r o bilVt 
sta tes — Ca lifo rn ia , Ohio, V irg in ia  and 
W isco n s in  — are  looking  at adopting  
hea rsay  bills.

H ea rsa y  ex cep tion s a llow  m others, 
' tea chers, coun se lo rs  and o thers  h a v in g  

the ch ild 's  trust to tell a co u r t  w ha t a 
ch ild  too young  to tes tify  for h im se lf 
p r iva te ly  con fides about sexua l abuse. 
A  v iv id  exam ple  o c cu r re d  re cen tly  In 
C o lo ra d o ,  w h en  p r o s e c u to r  Y v e t t e  
ICane used  hearsay  tes tim o n y  aga inst 
a m an  w ho  e ven tu a lly  adm itted  fon ­
d ling  h is 2'A-year-old g rand ch ild .

S u ch  ca ses show  tha t the  ex cep tion s 
c le a r ly  a rc  a p ro se cu to r 's  tool. B u t  
Continued on page 28

Turn Judgm ents Into F e ss i
Thtf o re c t l ca l  solution is 
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there  a r c  p ra g m a tic  lim its . B e ca u s e  
live  te s tim o n y  o t ch ild  v ic t im s  h as a 
fa r g re a te r  im p a c t  on ju r ie s , p r o s e cu ­
tors say th ey  o n ly  re so rt to h e a rsa y  

‘ e v id e n ce  w h en  eases ca n  be p ro se cu te d  
no o th e r  w ay.

In  the  tw o  yea rs  s in ce  the  W a sh in g ­
ton  law  w as ena cted , fo r  in sta n ce , p ro s ­
e cu to rs  in  K in g  C o u n ty  h a ve  used  it in 
o n ly  15 eases. " F ra n k ly , if a v i c t im  cun 
te s tify  and is co m p e ten t, I w a n t the 
ju ry  to see and h ea r the  ch ild ,"  sa ys  
R e b e c ca  Roe. su p e rv is in g  a tto rn ey  of 
the  Sp e cia l A ssa u lt U n it in Sea ttle . "It's 
u su a lly  m u ch  m o re  co n v in cin g ."

W ash in g ton 's  law  a lrea d y  has been 
appealed  to the s ta te  S u p re m e  C o u r t  in 
a ca se  fro m  O kan ogan  C o u n ty . S ta te  v. 
R yan , 50216-1. A n d  lega l ex p erts  p r e ­
d ic t  tha t m ore  appea ls on law s tha t 
cre a te  new  h ea rsay  ex cep tio n s  a r c  c e r ­
tain. C o lo ra d o  law yers, fo r in sta n ce , 

5int to the  fa ct  tha t th a t s ta te 's  law  
la s  no de fin ition  fo r w h a t co n s t itu te s  

w itn ess  " u na va ila b ility ,” o r  w h a t kind 
o f co rro b a tio n  is needed if  a  w itn ess  
does not testify .
C o n tro v e rsy  O v e r  T a p e s

D e fen se  la w y e rs  h a ve  ra ised  eq u a lly  
s tron g  a rg u m e n ts  about v id e o ta p in g  o f 
v ic t im s ' in te rv ie w s  and depositions, 
the  se co n d  m e th o d  o f a d m it t in g  abused  
ch ild ren 's  ou t-o f-co u rt s ta tem en ts .
T % — '  ------------------------------------------//  In the  past se ve ra l years, a n u m b er 

o f s ta te s  h u v c  en a cted  p ro v is io n s  a l­
low ing  v id co tnn in tr in ch ild  sex  abuse 
eases. 'I^hc list in c lu d e s  A rizon a , C o lo ­
rado, F lo r id a ,  M in n eso ta , M o n ta n a . 
N ew  M ex ico  and Te x a s .

D ep en d in g  on the  ju r isd ic t io n , the 
v id eo ta p in g  ca n  be of a fo rm a l d ep o s i­
tion w ith  fu ll c ro s s -e x a m in a tio n  and a 
ju d g e  in a tten d an ce , as In N ew  M ex ico . 
O r  it enn be as in fo rm a l as a p la y ro o m  
in te rv iew  betw een  the ch ild  and a so ­
c ia l w orker, v ideo taped  on ly  lo p re ­
se rve  tes tim o n y .

E i t h e r  w ay, v id eo ta p in g  is in tended  
lo p reven t t ra u m a  to a ch ild  w ho  is 
spa red  h a v in g  lo  re te ll h is o r  h er o r ­
deal before a g ra n d  Ju ry  or, in so m e  
sta tes, at tria l. N ew  M e x ico ’s law, fo r 
in sta n ce , h a s a llow ed  p ro se cu to rs  fo r  
the  past se ve ra l y e a rs  to re co rd  depo ­
s itio n s  of w itn e sse s  u n d er 13 w ho  h ave  
been p ro ven  u nab le  lo  te s tify  in co u r t  
w ith ou t p h y s ica l o r  m en ta l h a rm .

So m e  ex p er ts  — in c lu d in g  p ro se cu ­
to rs  -  d ispu te  the va lue  of v id eo ta p in g  
ch ild re n 's  te s t im o n y  in s cx u a l-a b u s c  
ca se s  at all. Instead , they  argue, yo u n g  
v i c t im s  benefit fro m  be ing  able to te ll 
th e ir  stories.

''It’s  im p o rta n t for k ids to rea lize  
th ey 're  g o in g  to be listened  to and be­
lieved." in sis ts  M s. Shakely . She  feels 
the  p ro ce d u re  o ften  is sug g ested  by 
"people w h o  don't know  w h a t th ey 're  
doing. H a v in g  the  p ow er b a ck  and  the 
ab ility  to co n tro l th e ir  ow n  liv e s  m a k es  
k ids feel good."

TwejjAYay So lu tion?
/ S o m e  of the  o b je ctio n s  to v id eo ta p e  
— co n s titu tio n a l as w e ll as p r a c t ic a l  — 
m a y  be re so lved  by  a llo w in g  ch ild re n  
to t e s tify  v ia  c lo s e d - c ir cu it  television.. 
W hen  the  tra n sm is s io n  is tw o-w ay, as 
In the  G re e n u p  p re lim in a ry  h ea rin g  in 
L o s  A n g e le s  last m on th , co n s titu tio n a l 
p ro b le m s  a re  avoided , a d v o ca te s  su g ­

gest. M ea n w h ile , ch ild  v i c t im s  ca n  te s ­
tify  in person , w h ile  s till b e in g  in su la t­
ed fro m  the co u r tro o m , sp e c ta to rs  and 
the  a lleged  a tta ck e r.

B e ca u s e  c lo s e d - c ir cu it  te s t im o n y  is 
live  and  a llow s w itn e sse s  to respon d  to 
q u estio ns  fro m  both  the  p ro se cu tio n  
a n d  d e f e n s e ,  t h e  i s s u e  b e c o m e s  
w h e th e r  the a c cu se d  has ilie right 
ld"eyebaTr-to -cveba ir' co n frn n ta lin n .

In a lea d in g  re la ted  ease, U.S. v. Ben- 
ficU IJ tS -l F .2 d  815. the  8th U ^ T C i r c u I t  
C o r n d o f  A p p ea ls  in 3979 found  v id e o ­
tap in g  w as  u n co n s titu t io n a l w h en  a 
w o m a n  w ith  a “p s y c h ia t r i c  in f irm ity "  
w as deposed  w h ile  h er a lleged  k id n a p ­
per sa l, in  a n o th er ro o m  and v iew ed  
h e r  tes tim o n y . B u t  b e ca u se  the  v i c t im  
w as u n a w a re  of the  d e fen d a n t’s p re s ­
ence, the  co u r t  found  the  r ig h t  to  fa ce - 
to -fa ce  co n fro n ta t io n  w as not m et.

A  C a lifo rn ia  app e lla te  co u r t  used  a 
s im ila r  ra tio n a le  in  a 1981 ru lin g , H e r­
be rt v. S u p e r io r  C o jxrL-117 Ca l.App.3d  
(ail. C o n fro n ta t io n  r ig h ts  w e re  den ied  
in th a t ch ild  sex -a b u sc ca se , the  co u r t  
said, w h en  the  v i c t im  w a s  a llow ed  to 
te s tify  w ith  h e r b a ck  to  the  de fendant.

B u t  a tto rn e y s  In  G reenup  b e lieve  the

A P /W id *  W o rld  PltttlO*

co n fro n ta t io n  issue  is re so lv ed  b e ca u se  
the  v id eo  m o n ito rs  a r c  tw o-w ay. T h e  
seven  a lleged  v i c t im s  v iew ed  the  a c ­
cu se d  m o lester, as w e ll as the  q u e s ­
tion in g  a tto rn ey  a t the sa m e  tim e  
those  in the  co u r tro o m  w a tch  the  c h i l ­
d ren  testify .
A  'Ilea l' Co n fro n ta tio n ?

L o s  A n g e le s  M u n ic ip a l C o u r t  J u d g e  
C a n d a ce  Coo p er, w h o  p resid ed  o v e r  
the  p re lim in a ry  h ea r in g  o f the ease, 
be lieves  the s im u lta n e o u s  n a tu re  o f the  
tw o -w a y  c lo s e d - c i r c u i t  t r a n s m is s io n  
m ee ts  co n s titu tio n a l m u s te r . " T h e  is ­
sue  is: Is th is  'real' co n fro n ta t io n  o r  
not? I b e lieve  th e re 's  no co n s titu tio n a l 
p ro b lem  b e ca u se  all p a rtie s  a re  a w a re  
and v ie w in g  e v e ry o n e  at the  sa m e  
tim e ,” th e  ju d g e  said.

P o t e n t ia l  c h a l le n g e s  a s id e , b o th  
la w y e r s  a n d  th e  j u d g e  fo u n d  th e  
c lo se d - c ir cu it  te ch n iq u e  seem ed  to r e ­
su lt In the ch ild -'w itnesses b e ing  m o re  
re la x ed  in a co m p a ra t iv e ly  iso la ted  
setting .

P a r t  of tha t ease m a y  be due  to the 
p a in s  taken  b y  p ro se cu to rs  be fo reh an d . 
L o s  A n g e le s  D e p u ty  D is t r i c t  A tto rn e y  
K e n n e th  R . F r e e m a n  w a lk ed  e a ch  o f 
the  ch i ld re n  th ro u g h  in  the  co u r tr o o m

in d ry  ru n s  b e fo re  th ey  u c tu a lly  te s t i­
fied, sh o w in g  th em  m o n ito rs  and e x ­
p la in in g  p ro ce d u re s .

Me sa id  the  5-year-old  w h o  broke  
dow n  did  so b e ca u se  a b r ig h t lig h t w as  
sh in in g  in h e r  eyes. " O n ce  w e found  out 
w h a t w a s  b o th e r in g  h er and  re m o v e d  
the  ligh t, she  d id  fine," M r. F r e e m a n  

• noted. In  fa ct, he co n tin u ed , fo r  tha t 
te r r if ied  you n g ster , the  c lo s e d - c ir c u i t  
c a m e ra s  "m ade the  d if fe r e n ce  in g e t­
t in g  and not g e ll in g  tes tim o n y ."

D e sp ite  in itia l re se rv a tio n s , d e fen se  
la w y e r  E d w a r d  M a s ry  o f L o s  A n g e le s  
sa ys  he. too. is p leased  w ith  the  re su lts  
o f the  tw o -w a y  v id c o - c a m c r a  e x p e r i­
m ent. H e  ag reed  lo  the  e x p e r im e n t, he 
says, b e ca u se  Greenup “ in v o lv e s  an in ­
n o cen t m a n  in a h ig h -p ro file  case."  T h e  
c lo s e d - c ir c u it  te s tim o n y , he exp la ins, 
e lim in a te d  the  h ig h ly  ch a rg e d  e m o ­
tiona l s ta te  that' a sm a ll c h i ld  w ill d is ­
p la y  to a Jury.

S o  M r . G r e e n u p ,  th e  d e fe n d a n t ,  
a g reed  to the  p ro ce d u re  at the  p r e l im i­
n a ry  h e a r in g  w ith  the  u n d e rs ta n d in g  it 
w ill bo used  aga in  at tria l, h is  la w y e r  
c la im s . T h e  u lt im a te  d e c is io n  w ill be 
le ft w ith  the  su p e r io r  co u r t  ju d g e  w ho  

- h ea rs  the  ease, based  upon  a s h o w in g  
tha t fu r th e r  te s t im o n y  w ill ca u se  e m o ­
tiona l t ra u m a  to  the  v ic t im s .

E v e n  if th e  ju d g e  agrees, th e re  m a y  
be o th e r  h u rd le s  to  the  procedure* In 
L o s  A n g e le s , as w e ll as e lsew h ere . T h e

c lo s e d - c ir c u it  c a m e ra in G reenup  co&l 
ro u g h ly  $1,000 p e r day  -  a fig u re  that 
co u ld  p la ce  th e  te ch n iq u e  w ell ou t of 
s m a lle r  co u n t ie s ’ e co n o m ic  range.

F in a n c ia l  co n s id e ra tio n s  aside, the 
c lo s e d - c ir c u it  p ro ce d u re  — as w ell as 
o th e r  in n o va tio n s  — u re  not lik e ly  to be 
re a d ily  e m b ra ce d , a t least by the d e ­
fense  bar. T h e  cu r r e n t  p u b lic  o u t c ry  is 
seen  b y  m a n y  ns b o rd e r in g  on h y s t c : 
ria. " It’s go tten  so tha t I ’m  a fra id  to get 
in to  an e le v a to r  w ith  a little  girl," ob­
se rv e s  d e fen se  la w y e r  M a s ry  w ry ly .

W h ile  rea d ily  a ck n o w le d g in g  a s e x u ­
al abuse  e p id e m ic , so m e  see the  p o te n ­
tia l fo r  r e fo rm s  go ing  too far.

In  L o s  A n g e les, w h e re  the  M cM a r t in  
P re -S ch o o l ease, People v. Bucket/. A  
750900, has p u b lic  s e n tim en t at a fever- 
p itch , the  A C L U  a lrea d y  h as co m e  
dow n  a g a in st s u ch  su g g ested  re fo r m s  
as a llo w in g  llb’i frs a y  uxceptlObS in_ 
e n n a  s cx u a l-a b u se  ca s e s . yiai7~c7iurl 
p ro ce e d in g  Is t ra u m a tic"  fo r  e v e ry  v i c ­
tim , n o tes  M a r jo r ie  S w a rtz , an A C L U  
le g is la tiv e  a d vo ca te . "W e're  g o in g  to 
be co n v ic t in g  In n o cen t peop le  if w e 
don't p re se rve  cro s s -e x a m in a tio n  nnd 
co n fro n ta tio n  to the g re a te s t  degree."

A  s im ila r  v iew  w a s  e ch o e d  by M r. 
L y n n  in  M inn ea p o lis , w h o  is p r o s e cu t ­
in g  a  s cx u a l-a b u s c  ea se  a g a in s t th e  a r ­
t is t i c  d ir e c to r  o f the  fa m ed  C h ild re n 's  
T h e a tr e  Co . and S ch o o l in  M inn eapo lis .

R e f le c t in g  on r e ce n t  ch a n g e s  in M in ­
n eso ta  — no ta b ly  to th a t s ta te ’s h e a r ­
sa y  ru le s  — M r. L y n n  ta lked  about h is 
“ g u t  r e a c t io n ,  e v e n  as a p r o s e c u ­
t o r .  . . T h e  m o re  a fie ld  w e  get, the  
m o re  n e rv o u s  I a m  th a t so m e  poo r In ­
n o ce n t  g u y  w ill go d o w n  the tubes" he 
notes.

" I've go t to  s leep  at n ig h t and  look a t 
m y s e lf  as I sh a v e  In th e  m o rn in g ,” he 
adds. “C o n s t itu t io n a l ru le s  se rv e  a p u r ­
pose  — m a k in g  su re  th a t w e  c o n v ic t  
o n ly  th e  g u ilty . S ch m a ltz y  as It sounds, 
It's tru e .”



Molestation Gases Spur Suits, Novel Theories
A S  T H E  S T IG M A  o n ce  co n n e cted  w ith  m o les ta ­
tion hns cased, m ore  ch ild re n  nnd th e ir  parents 
a rc  using  c iv il law su its  lo  s tr ike  back.

A n g ry  p la in tiffs  a cro ss  Ih c  nation  a r c  testing  
out novel legal theories in s cx -n b u sc ca ses  that 
range from  fa ilu re  lo p ro te ct and w arn  lo asking 
co u r ts  lo re cogn ize  a new tort of incest.

A t the sam e tim e, the list of potential defendants 
has swelled, as p la in tiffs  look for new sou rces  of 
funds. T h e  resu lt has been m ore  th ird  parties  be­
ing hauled into co u r t in s cx -ab u sc ca ses — in c lu d ­
ing  doctors, law yers, po lice  o ffice rs  and insurers.

T h e r e ’s little  doubt tha t c iv i l  su its  o ve r ch ild  
abuse — all but unhenrd  o f five  yea rs  ago — "have 
ju s t taken off like cra z y ,” sa ys  Ju d ith  M usick , a 
psycho log is t w ith  San F r a n c is co 's  In s titu te  for-thc 
S tud y  of Sexua l A ssau lt.

One new sou rce  of som e of the su its  a rc  the 
cr im in a l rep ortin g  law s in m ost sta tes tha t re ­
qu ire  pub lic o ffic ia ls  and health  p ro fessiona ls to 
report suspected  ch ild  abuse. T h e  theo ry  is that 
doctors, hosp ita ls and po lice  shou ld  be held a c ­
coun tab le  c iv illy  if they  a r c  ca lled  in to help m o ­
lested ch ild ren  but don ’t in fo rm  authorities.

La w y e r  N am ed in Su it
A  L o s  Angeles Su p e rio r  C o u r t  ca se  now  in litiga ­

tion goes one step fu r th e r  by n a m in g  a m other's  
fo rm er d ivo rce  law yer as a defendant, in addition  
to physician s, a d e te ctiv e  and the c i ty  of In g le ­
wood, Calif., w h ich  em p lo ys  Lhe o fficer. Hcndcrscn
a. C ity  0/ Ing lew ood, C  46SG73.

T h e  $20 m illion  n eg lig en ce  su it w as b rough t a f­
ter a 3-ycar-old g irl tw ice  w as found to have  s e r ­
ious vagina! in ju ries  a fte r  w eekend v is its  w ith  her 
fa th e r . F a y e  H e n d e rso n , the  ch i ld 's  m o th e r , 
c la im s  she repea ted ly  w arned  Lhe defendants  that 
her ex-husband w as ra p ing  the toddler.

D e te c t iv e s  a lleged ly  d id  not pursue  the m atter, 
and her la w yer a lleged ly  d id  not tell the m oth er 
she w ould  h ave  to sha re  cu s to d y  w ith  her ex -hus­
band. a cco rd in g  to filings in the case. L o s  A ngeles  
law yer L in d a  Pate, w ho  now  rep resen ts  the p la in ­

t i f f .  c l a im s  th e  m o th e r 's  d i v o r c e  a t t o r n e y  
b rea ched  a du ty  lo the ch ild  by ag ree in g  lo the 
fa ther's  Joint cu stody .

T h e  ca ses also h ave  not been lim ited  to the a l­
leged v ic t im . In  L o s  A ngeles. lo r exam ple, at least 
20 ca ses s te m m in g  from  the M cM a r tin  P re -S ch oo l 
p ro se cu tio n  — a w ide ly  p u b lic ized  ease in w h ich  
seven  fo rm e r  tea ch e rs  In a M an h a ttan  B ea ch , 
Calif., p reschoo l have been ch a rg e d  w ith  207 ch ild - 
m o lcsta tio n  co u n ts  — h ave  a lleged  in ju ry  to the 
ch ild ren 's  parents. Peop le  v. Buckcy , A  750900.

A c co rd in g  to the co m p la in ts , the  p a ren ts ’ e m o ­
tiona l d is tress  w as a foreseeab le  resu lt o f th e ir  
ch ild ren 's  a lleged  sexua l abuse. So  far, tria l co u r ts

rsvTwr-w

One new source of suits are the 
criminal reporting laws requiring 
officials and health professionals 
to report suspected child abuse.

have  not been re ce p tiv e  to the parents' cm o tion a l- 
d is tress  c la im s. T h e y  have had m ore  su cce s s  in 
a lleg ing  the n u rse ry  sch oo l's  b rea ch  of co n tra c t  
and fraud.

'A d u lt S u rv iv o r ' Su its
In  addition  to ca se s  b rough t on beha lf o f m inors, 

a flu rry  of so -ca lled  “adult su rv ivo r"  su its  a rc  
being  filed.

T h e  adult a ctio n s  ty p ica lly  a r c  by w o m en  w ho 
allege they  d id  not rea lize  they  w ere  tra u m a tized  
by ch ild hoo d  sexua l abuse un til yea rs  later. A s  a 
resu lt, the su its  ca n  have  a m a jo r  hurdle: o ften  the 
sta tu te  of lim ita tion s  has lapsed  by the t im e  the 
p la in tiff d is co v e rs  she w an ts  to sue.

In  a ca se  now  before  the T h ir d  A pp e lla te  D is ­

tr ic t  o f the C a lifo rn ia  C o u r t  of Appeal, A m e r ica n  
C iv i l  L ib e r t ie s  U n ion  a tto rney  "usan M cG ro lv y  is 
u rg in g  the crea tio n  of a new  tort o f Incest. New- 
hunte r v. N cw linu lc r, C-319315. P la in tiffs ’ law yers  
believe a sp ecia l tort is needed to sidestep  b a rrie rs  
tha t co u ld  cro p  up in ba ttery  su its  — su ch  as 
s t a t u t e s  o f  l i m i t a t i o n s  a n d  i n t r a f u m i l i a l  
im m u n ity .
'M niiifcs la tlo ii-o f-In Ju ry  Th e o ry '

T h e  a rg u m en t cou ld  be a s tron g  one. R o b ert L. 
R ab in , a S ta n fo rd  law  pro fessor, be lieves courts  
m igh t e lim in a te  s ta tu tc-o f- lim ila tio n s  problem s 
by "a m a n ifesta tio n -o f-in ju ry  th e o r y . , . tha t an 
in ju ry  o c cu r s  w hen  the p la in tiff b e co m es  co n ­
s ciou s  of it," co m p a r in g  the ca ses w ith  tox ic  torts 
suits. H e  cau tion s, how ever, that w h ile  it is "possi 
ble to d ra w  an a d m in is tra tiv e ly  feasib le line,' 
su ch  a p o licy  a lso cou ld  a llow  p la in tiffs  to dela j 
filing  a suit, perhaps, until a de fendant dies.

O n ce  c iv il  m oles ta tion  ca ses  res is t a tta ck s  01 
the pleadings, m any  apparen tly  h a ve  a goot 
ch a n ce  of su ccess . T h e  Ins titu te  for the S tu d y  0 
Sexua l A ssa u lt — w h ich  tr ies  to keep s co re  o f thi 
filings — has tallied  at least fou r ca se s  that endc( 
in ju d g m e n ts  o r  se ttlem en ts  ra n g in g  from  $30,00' 
to $908,000 w ith in  lhe past few  years.

T h a t  a rg uab ly  is so because, from  a defens 
standpoin t, the ca ses  a r c  fa r from  ch ild 's  p la j 
M ost in vo lve  a s y m p a th e tic  p la in tiff — typ ica lly  
a young, b lam eless  ch ild . A long  the w ay, p la in tiff 
ca n  get w ha t a m ou n ts  to a legal free  ride if th 
de fendant is found g u ilty  in a re la ted  c r im in c  
case.

A n d  if the  a lleged  sexual abuse o c cu r re d  in th 
defendant's  hom e, p la in tiffs ' la w yers  say, there's 
good ch a n ce  tha t in su ra n ce  co m p a n ies  w ill o ffc 
se ttlem en ts  u nd er h om eo w n er po licies.

" T h e y ’re p o ten tia lly  dangerous ca se s  b ccau s  
ju r ie s  get angry , w h ich  m ig h t lead to runaw a 
verd icts ,"  says one L o s  A ngeles  in su ra n ce  defens 
la w yer w ho asked not to be nam ed.

— M a ry  A n n  G n lu n i
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CRIME COMMISSION SURVEY 

100 SURVEYS

WE NEED YOUR INPUT AS TO THE SUBJECTS WE ARE INVESTIGATING/ 

STUDYING. PLEASE M A R K  THE ITEMS THAT YOU ARE CONCERNED 

A B O U T  AND RETURN TO US AT THE A D DRESS LISTED. THE FOLLOWING 

ITEMS ARE FINDINGS OF THE 1984 CRIME COMMISSION.

1. STATE NEEDS A CONSPIRACY LAW AGREE  83 DISAGREE _8_

AT PRESENT, FEDERAL LAW HAS TO BE USED TO CHARGE MANY 

PERSONS INVOLVED WITH SOPHISTICA TED CRIMES INVOLVING 

DRUGS, ETC. NO OPINION “ 9

GRAND JURIES WOULD BE A L L O W E D  TO H R 4 R  EVIDENCE FROM 

EXPERT WITNESSES A N D  WOULD REDUCE THE PUBLIC COST WITHOUT 

ADVERSELY AFFECTING A N  A C C U S E D’S RIGHTS.

NO OPINION - 3

3. J UVENILE W AIVER A G R E E  97 DISAGREE 2

16 AND 17 YEAR OLDS CHARGED WITH SERIOUS CRIMES; I.E., MURDER, 

SHOULD BE TRIED AS ADULTS.

NO OPINION " 1

RE C R I M I N ALIZATION OF M A R I J U A N A  AG REE 70 DISAGREE 26
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M r .  H a r r i s  has  n o t  d e m o n s t r a t e d  t h a t  th e  f e d e r a l  g o v ­
e r n m e n t  d id  n o t  c o n se n t  t o  h is  t r a n s f e r  to  th e  s t a te  f o r  th e  
p u rp o s e s  o f  p ro s e c u t io n  o n  th e  ra p e  charge. I n  a d d i t i o n ,  
p r i o r  t o  th e  d a te  o f  th e  ju d g m e n t  a n d  s en ten c e  in th is  case , 
th e  f e d e r a l  g o v e rn m en t  h a d  p a r o le d  M r .  H a r r i s .  H e  has  
fa i l e d  t o  d e m o n s t r a t e  p re ju d ic e  o n  a n y  o f  th e  issues ra is e d  
w ith  re sp ec t  t o  th e  c on v ic t io n .

I n  c h a l le n g in g  th e  m in im u m  t e rm  s e t  b y  th e  B o a r d  o f  
P r i s o n  T e rm s  a n d  P a ro le s ,  M r .  H a r r i s  c o n t e n d s  th e  b o a rd  
im p r o p e r l y  e nh an ced  h is  m in im u m  t e rm  b y  a d d in g  v a r io u s  
p e r io d s  o f  t im e  a f t e r  f in d in g  th e  o f f e n s e  in v o lv e d  v io le n c e , 
fo r e t h o u g h t ,  p h y s ic a l  fo rc e ,  m a jo r  o r  p e rm a n e n t  i n j u r y  a n d  
" a d d i t i o n a l  f o n d le " .  M r .  H a r r i s  a d m i t s  re c e iv in g  n o t ic e  o f  
th e  a d v e rs e  in f o rm a t i o n  t o  be  c o n s id e re d  b y  th e  b o a rd  a n d  
th a t  h e  re fu s e d  t o  c o m m e n t  o n  it. N o n e th e le s s ,  h e  c o n te n d s  
th e  b o a rd  re l ie d  u p o n  " im p e rm is s ib le  c r i t e r i a "  in  a r r i v in g  
a t  i ts  m in im u m  te rm  c a lc u la t i o n  based  o n  th o s e  f ind ing s .

T h e  c o n te n t io n  is f r i v o lo u s .  T h e  r e p o r t  o f  p ro c e ed in g s  
a n d  p r e s e n f e n c e  i n v e s t i g a t i o n  i n d i c a t e  th e  v i c t im  w as 
fo r c e d  to  have  sex w ith  M r .  H a r r i s ,  t h a t  f o r e t h o u g h t  was 
e v id e n t ,  t h a t  the  v ic t im  s u f f e r e d  s om e  in ju r y  a n d  t h a t  in 
a d d i t i o n  to  th e  in te rc o u rs e ,  M r .  H a r r i s  f o n d le d  h is  v ic t im . 
T h e  b o a rd  was ju s t i f i e d  in c a lc u la t in g  th e  m in im u m  t e rm  as 
i t  d id  w i th  re sp ec t  to  th e  o f fe n se .

[ 3 ]  N e x t ,  M r .  H a r r i s  c o n te n d s  th e  b o a rd  c a lc u la t e d  his 
p r i o r  c r im in a l  h i s t o r y  w i t h o u t  th e  use o f  c e r t i f ie d  j u d g e ­
m en ts  a n d  s en tence s  o r  w a r r a n t s  o f  c o m m i tm e n t .  T h e r e  is 
n o  such  r e q u i r e m e n t .  I n  In  re Acosta, 3 7  W n .  A pp .  3 7 8 ,  6 8 0  
P . 2 d  4 2 3  ( 1 9 8 4 ) ,  D iv i s i o n  T w o  o f  th is  c o u r t  r u le d  t h a t  th e  
use  o f  a n  F B I  r a p  s h e e t  to  e s ta b l ish  a m in im u m  t e rm  (as  
o p p o s e d  to  a mandatory m in im u m  t e rm )  w as p e rm is s ib le  
a n d  c o p ie s  o f  c e r t i f i e d  j u d g m e n t s  a n d  s e n t e n c e s  w e re  
u n n e c e s s a r y .  D u e  p ro c e s s  is s a t i s f i e d  b y  th e  p r i s o n e r ' s  
o p p o r t u n i t y  to  c o n te s t  th e  i n f o rm a t i o n  to  be  u sed  in s e t t in g  
th e  te rm . M r .  H a r r i s  in d ic a te s  he was a d v is e d  o f  t h a t  i n f o r ­
m a t i o n ,  a n d  th e  r e c o rd  c o n f i rm s  he  re c e iv ed  a c o p y  b u t

fe rred  lo  a penal o r  co rrec tiona l in stitu tion  w ith in such S la te  o r D istric t.

S ep t. 1984 S T A T E  v. S L ID E R
38 W n . App. 689

r e fu s e d  t o  c o m m e n t  on  th e  i n f o rm a t i o n .  I n  a d d i t i o n ,  th e  
F B I  r a p  s h e e t  s u p p o r t s  th e  b o a rd 's  d e  e rm in a t i o n  o f  M r .  
H a r r i s '  c r im in a l  b a c k g ro u n d .

T h e  p e t i t  o n s  a re  d ism is s ed  as f r i v o lo u s .

Green and M cInturff, >!J., concur.

|No. 12888—1-1. Division One. September 24, 1984.j

T he State of Washington, Respondent, v. F rank 
A. Slider, Appellant.

[1 ] E v id e n ce  — H e a rs a y  — E x c i te d  U t t e r a n c e s  — P a ss a g e  o f  
T im e  — L e a d in g  Q u e s tio n s . Only spontaneous declarations 
caused by a startling event are admissible under the excited utter­
ance exception to the hearsay rule ( E R  803(a)(2)). Although neither 
o f these factors is dispositive by itself, the combined effect o f the 
passage of time and the lending nature of the questions asked may 
render the declarations untrustworthy.

[2 ] S e x u a l O ffe n se s  — S ta te m e n t  o f  C h ild  V ic t im  — U n a v a i la ­
b ility  as W itn e ss  — W h a t C o n s t i tu te s .  For purposes of adm it­
ting a child's statement regarding criminal sexual contact tinder 
R C W  9A.44.120, the child is "unavailable as a witness" if he has no 
recollection of the event.

[3 ] C o n s t itu t io n a l L a w  — E x  P o s t  F a c t o  L a w  — E v id e n t ia r y  
C h a n g e . A  new statute affecting the admissibility of evidence in a 
criminal case is not an ex post facto law unless it increases the pun­
ishment, changes the elements of the offense, or changes the degree 
o f proof needed to convict.

[4 ] S e x u a l O ffe n se s  — S ta te m e n t  o f  C h ild  V ic t im  — V a lid ity  — 
E x  P os t F a c t o  L a w .  Admitting the statements of a child victim  of 
a sex crime under R C W  9A.44.120 in a prosecution for a crime com ­
mitted before the statute was enacted does not violate the constitu­
tional prohibition against ex post facto laws.

[5 ] E v id e n ce  — R u le s  o f  E v id e n c e  — A u th o r ity  o f  L e g is la tu r e .
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Th e  Legislature has authority to enact evidentiary rules.

[6 ] C o n s t itu t io n a l L a w  — R ig h t o f  C o n fro n ta t io n  — H e a r s a y  
E v id e n ce .  Th e  admission of hearsay evidence which does not fall 
within a firmly rooted exception to the hearsay rule does not violate 
the defendant’s constitutional right to confront the witnesses 
against him if particularized guaranties of trustworthiness, consist­
ing of more than corroborative evidence, are present.

[7 ] S e x u a l O ffen ses  — S ta te m e n t  o f  C h ild  V ic t im  — R e v ie w  — 
D is c r e t io n  o f  C o u r t.  A trial court's decision to admit the state­
ments of a child victim  of a sex crime under R C W  9A.-IL120 is sub­
ject to reversal only for a manifest abuse of judicial discretion.

R in c o i .d , J., concurs in the result only.

N a t u r e  o f  A c t i o n :  P r o s e c u t i o n  f o r  f i r s t  d eg re e  s t a t u ­
t o r y  r a p e .  T h e  2 ' / a - y e a r - o ld  v i c t im  h a d  im p l i c a t e d  th e  
d e f e n d a n t  in  an sw e rs  t o  h e r  m o t h e r ’s q u e s t io n s  o n  th e  
m o rn in g  a f t e r  th e  d e f e n d a n t  h a d  a c ted  as h e r  b a b y s i t t e r .

S u p e r i o r  C o u r t :  T h e  S u p e r i o r  C o u r t  f o r  K i n g  C o u n t y ,  
N o .  8 2 - 1 - 0 2 5 4 0 - 9 ,  C h a r le s  V . J o h n s o n ,  J . ,  o n  F e b r u a r y  8 , 
1983 , e n te re d  a ju d g m e n t  on  a v e rd ic t  o f  g u i l t y .

C o u r t  o f  A p p e a l s :  H o ld in g  t h a t  th e  v ic t im 's  s t a t e m e n t s  
d id  . o t  c o n s t i tu te  e x c i te d  u t t e r a n c e s  h u t  t h a t  t h e y  w e re  
a dm is s ib le  u n d e r  t l u  s t a t u t o r y  c h i ld  a b u se  e x c e p t io n  t o  th e  
h e a rs a y  ru le ,  th e  c o u r t  affirms th e  ju d g m e n t .

Michael Frost a n d  Jan  P. O lson, f o r  a p p e l l a n t  
( a p p o in t e d  c oun se l f o r  a p p e a l ) .

Norm Maleng, Prosecuting A ttorney, a n d  David H. 
Smith, Deputy, f o r  r e s p o n d e n t .

S w a n s o n , J .— F r a n k  A. S l i d e r  a p p e a l s  h is  c o n v ic t io n  o f  
s t a t u t o r y  r a p e  in the  f i r s t  deg ree  ( R C W  9 A .4 4 . 0 7 0 ) ,  a l le g in g  
th a t  p r e ju d ic i a l  h e a rs a y  e v id en ce  was e r r o n e o u s ly  a d m i t t e d  
u n d e r  th e  e xc i ted  u t t e r a n c e  e x c e p t io n  ( E R  8 0 3 ( a ) ( 2 ) )  a n d  
u n d e r  th e  s t a t u t o r y  c h i ld  s e x u a l  a b u se  e x c e p t io n  ( R C W  
9A .4 4 .1 2 0 ) .  W e  a l f i rm .

O n  th e  e ven in g  o f  M a y  19 , 1 9 7 9 ,  S l i d e r  b a b y s a t  R o b e r t a ' s  
2 ' / 2 - y e a r - o ld  c h h d ,  T r i n a .  W h e n  R o b e r t a  r e t u r n e d ,  she

©

n o t i c e d  b l o o d  o n  t h e  b a c k  o f  T r i n a ' s  u n d e rw e a r  a n d  
p r o m p t l y  r e p la c e d  i t  w i th  c le an  u n d e rw e a r .  A s R o b e r t a  l e f t  
th e  r o o m ,  T r i n a  b eg an  " s c re am in g  a n d  h o l l e r i n g "  a n d  k e p t  
f ig h t in g  as R o b e r t a  p ic k e d  h e r  u p  in  a n  a t t e m p t  t o  m o l l i f y  
h e r . S h o r t l y  t h e r e a f t e r  T r i n a  fe l l  a s le ep .

W h i l e  t r y in g  t o  g e t  T r i n a  r e a d y  t o  go  t o  d a y c a re  o n  th e  
f o l lo w in g  m o rn in g ,  T r i n a  s t ru g g le d  t o  k e e p  h e r s e l f  c o v e re d  
a n d ,  w hen  f i n a l l y  u n c o v e r e d ,  p o in t e d  t o  h e r  v a g in a l  a re a  
a n d  s a id  "O w e e " .  R o b e r t a  th e n  n o t ic e d  m o r e  b lo o d  a n d ,  
w h en  c le a n in g  T r i n a ,  n o t ic e d  s om e  sw e l l in g  in  t h a t  a re a .  
R o b e r t a  t e s t i f ie d ,  o v e r  d e fe n s e  o b je c t i o n ,  t h a t  a t  t h a t  t im e  
sh e  a ls o  a s ke d  T r i n a

i f  F r a n k  h a d  d o n e  a n o - n o ,  a n d  sh e  s a id  ye s , a n d  I  s a id ,  
"D id  he to u c h  y o u ? "  a n d  she  s a id ,  " Y e s , "  a n d  I s a id , 
"D id  he  use  h is  f in g e r ? "  a n d  sh e  s a id ,  "Y e s ,  f in g e r , "  a n d  
p o in t e d  t o  th e  v a g in a  a rea .

V e r b a t im  R e p o r t  o f  P ro c e e d in g s ,  a t  1 1 8 - 1 9 .
D r .  T u r n e r ,  w h o  e x a m in e d  T r i n a  th e  d a y  f o l l o w in g  th e  

i n ju r y ,  t e s t i f ie d  t h a t  T r i n a  h ad  s u f f e r e d  a  s u p e r f i c ia l  l a c e r a ­
t i o n  o f  h e r  h y m e n a l  r i r g ,  w h ich  h e  b e l ie v e d  was  cau sed  b y  
th e  in s e r t io n  o f  a sh . r p  i n s t r u m e n t .  T h e  t r i a l  c o u r t  a l s o  
a d m i t t e d  S l i d e r ' s  O c t o b e r  4 , 1 9 7 9  c o n fe s s i o n  t o  h a v in g  
in s e r t e d  th e  l i t t l e  f in g e r  o f  h is  r ig h t  h a n d  i n t o  T r i n a ' s  
v ag in a  w h i le  b a b y s i t t in g  h e r  o n  th e  e v e n in g  o f  M a y  19, 
1 97 9 .

[ 1 ]  T h e  f i r s t  issue  b e fo r e  us is w h e t h e r  T r i n a ' s  s t a t e ­
m e n ts  f e l l  w i th in  th e  "e x c i t ed  u t t e r a n c e "  e x c e p t io n  to  th e  
h e a r s a y  ru le .  E R  8 0 3 ( a ) ( 2 )  d e s c r ib e s  an  e x c i t e d  u t t e r a n c e  as 
" ( a )  s t a t e m e n t  r e la t in g  to  a  s t a r t l i n g  e v e n t  o r  c o n d i t i o n  
m ad e  w h i le  th e  d e c la r a n t  was u n d e r  t h e  s t re s s  o f  e x c i t e ­
m e n t  cau sed  b y  th e  e v e n t  o r  c o n d i t i o n . "  A l t h o u g h  th is  
h e a r s a y  e x c e p t io n  c o m p o r t s  w ith  p r e v io u s  W a s h in g t o n  law , 
Johnston v. Ohls, 7 6  W n . 2 d  3 9 8 ,  4 0 5 ,  4 5 7  P . 2 d  1 94  ( 1 9 6 9 ) ;  
C o m m e n t ,  E R  8 0 3 ,  i t  is n o t  to  be in t e r p r e t e d  as re s t r ic -  
t i v e ly  as th e  c o m m o n  law  e x c e p t io n .  State v. Dixon, 3 7  W n .  
A p p . 8 6 7 ,  6 8 3  P . 2 d  1 1 4 4  ( 1 9 8 4 ) .

[ N e v e r t h e l e s s ,  E R  8 0 3 ( a ) ( 2 )  s h o u ld  be  i n t e rp r e t e d  in a 
s u f f i c ie n t ly  r e s t r i c t i v e  m a n n e r  as n o t  t o  lo se  s ig h t  o f  th e
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bas ic  e lem en t s  w h ich  d is t in g u ish  e x c i te d  u t t e r a n c e s  f r o m  
o th e r  h e a r s a y  s t a t e m e n t s .  T h i s  is n e c e s sa ry  in o r d e r  to  
p re s e rv e  th e  r e a l  p u rp o s e  o f  th e  e x c e p t io n  a n d  p r e v e n t  
i ts  a p p l i c a t i o n  w h e re  th e  fa c t o r s  g u a r a n t e e in g  t r u s tw o r ­
th in e ss  a re  n o t  p re s e n t .

Dixon, a t  8 7 3 .
T h e  p r in c ip a l  e le m e n t s  o f  th e  e x c i te d  u t t e r a n c e  e x c e p t io n  

a re  a s t a r t l i n g  e v e n t  a n d  a  s p o n ta n e o u s  d e c la r a t i o n  caused  
b y  t h a t  e v e n t . 1 I n  o t h e r  w o rd s ,  t h e  e v e n t  m u s t  s p e a k  
t h r o u g h  th e  d e c la r a n t .

T h e  c ru c ia l  q u e s t io n  in a l l  cases is w h e t h e r  th e  s t a t e m e n t  
was  m ad e  w h i le  th e  d e c la r a n t  w as s t i l l  u n d e r  th e  i n f l u ­
ence  o f  th e  e v e n t  to  th e  e x t e n t  t h a t  h is  s t a t e m e n t  c o u ld  
n o t  be th e  r e s u l t  o f  f a b r i c a t i o n ,  i n t e r v e n in g  a c t io n s ,  o r  
th e  exe rc ise  o f  c ho ic e  o r  ju d g m e n t .

Johnston, a t  4 06 .
S t a t e m e n t s  a re  n o t  in a d m is s ib le  s o le ly  d u e  t o  th e  passage 

o f  t im e  be tw een  th e  e v e n t  a n d  th e  d e c la r a t i o n ,  State u. 
Fleming, 27  W n .  A p p . 9 5 2 ,  9 5 6 ,  621  P . 2 d  7 7 9  ( 1 9 8 0 ) ;  State
u. Downey, 2 7  W n .  A p p .  8 5 7 ,  8 6 1 ,  6 2 0  P . 2 d  5 3 9  ( 1 9 8 0 ) ,  n o r  
s o le ly  d u e  t o  th e  fa c t  t h a t  th e  d e c la r a t i o n  was m a d e  in 
re sp on se  to  a p a re n t ' s  q u e s t io n s .  Robbins u. Greene, 4 3  
W n .2 d  3 15 , 3 2 1 ,  2 6 1  P . 2 d  8 3  ( 1 9 5 3 ) ;  State v. Bouchard, 3 1  
W n .  A pp .  3 8 1 ,  3 8 4 ,  6 3 9  P . 2 d  7 61  ( 1 9 8 2 ) .  H e r e ,  h ow e v e r ,  th e  
agg rega te  e f fe c t  o f  t h e  p assag e  o f  t im e  a n d  th e  le a d in g  
n a tu r e  o f  th e  m o th e r ' s  q u e s t i o n s  a t t e n u a t e d  th e  d e g re e  o f

'Reck v. Dye, 200 W ash . I ,  9 -1 0 , 92  I ’ .2d 1113, 127 A .L .R . 1022 (1 9 3 9 ) set 
fo rth  the o ft -q u o ted  e lem ents o f  the common law res gestae hearsay exception :

(1 ) Th e  sl-viement o r  dec la ra tion  made must re la te  to  the main event and
must exp la in , e lucidate , o r in some way characterize tha t even t; (2 ) it must be 
a na tu ra l dec la ra tion  o r  sta tem en t grow ing ou t o f  the even t, and n o t a mere
na rra tive  o f  a past, com pleted u lfa ir ; (3 ) it m ust he a sta tem en t o f  fac t, and
not the mere expression o f  an op in ion ; (-1) it m ust he a spon taneous o r 
instinctive u tterance o f  thought, dom inated  o r evoked by the transaction  o r  
occurrence itse lf, and not the p roduc t o f  p rem ed ita tion , re flec tion , o r  design;
(5 ) while the dec la ra tion  o r sta tem en t need no t he coincident o r  con tem pora ­
neous with the occurrence o f  the even t, it m ust he made at such time and 
under such circum stances as w ill exc lude the p resum ption  tha t it is the resu lt 
o f d e libera tion , and (0 ) it m ust appear th a t the dec la ra tion  nr stn tem ent was 
made hy one who e ither pa rtic ipa ted  in the transaction  o r  w itnessed the act o r 
fact concerning which the d ec la ra tion  o r statem ent was made.
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r e l i a b i l i t y  o f  T r i n a ' s  s t a t e m e n t s  b e y o n d  t h a t  c o u n te n a n c e d  
u n d e r  th e  s t r i c t  l im i t s  o f  t h e  e x c i te d  u t t e r a n c e  e x c e p t io n .  
H en c e ,  th e  t r i a l  c o u r t  im p r o p e r l y  a d m i t t e d  th e  h e a r s a y  
d e c la r a t i o n  u n d e r  E R  8 0 3 ( a ) ( 2 ) .

S u c h  a c o n c lu s i o n ,  h o w e v e r ,  d o e s  n o t  p r e c lu d e  th e  
a dm is s io n  o f  th e  e v id en ce  u n d e r  th e  b r o a d e r  s t a t u t o r y  c h i ld  
s e xu a l  a b u se  e x c ep t io n .  R C W  9 A .4 4 . 1 2 0  p ro v id e s :

A d m i s s i b i l i t y  o f  c h i ld ' s  s t a t e m e n t — C o n d i t i o n s .  A 
s t a t e m e n t  m a d e  b y  a c h i ld  w h en  u n d e r  th e  age o f  ten  
d e s c r ib in g  a n y  a c t  o f  s e x u a l  c o n ta c t  p e r f o rm e d  w i th  o r  o n  
th e  c h i ld  b y  a n o th e r ,  n o t  o th e rw is e  a d m is s ib le  h y  s t a t u t e  
o r  c o u r t  r u le ,  is a d m is s ib le  in  e v id e n ce  in  c r im in a l  p r o ­
ceed ings  in  th e  c o u r t s  o f  t h e  s ta te  o f  W a s h in g t o n  if:

( 1 )  T h e  c o u r t  f in d s , in  a h e a r in g  c o n d u c te d  o u t s id e  th e  
p re sence  o f  th e  j u r y  t h a t  th e  t im e ,  c o n t e n t ,  a n d  c i r c u m ­
s tances  o f  th e  s t a t e m e n t  p r o v id e  s u f f i c i e n t  in d ic ia  o f  r e l i ­
a b i l i t y ;  a n d

(2 )  T h e  ch i ld  e i th e r :
(a )  T e s t i f i e s  a t  the  p ro c e ed in g s ;  o r
( b )  Is  u n a v a i la b le  as a  w itn e ss :  Provided, T h a t  w h en  

th e  c h i ld  is u n a v a i la b le  as a  w itn e ss , s u c h  s t a t e m e n t  m a y  
he a d m i t t e d  o n l y  i f  t h e r e  is c o r r o b o r a t i v e  e v id e n ce  o f  th e  
act .

A  s t a t e m e n t  m a y  n o t  be a d m i t t e d  u n d e r  th is  s e c t io n  
un le s s  th e  p r o p o n e n t  o f  th e  s t a t e m e n t  m a k e s  k n ow n  to  
th e  a d v e r s e  p a r t y  h is  in t e n t i o n  to  o f f e r  th e  s t a t e m e n t  a n d  
th e  p a r t i c u la r s  o f  th e  s t a t e m e n t  s u f f i c i e n t ly  in a d v a n c e  o f  
th e  p ro c e ed in g s  t o  p r o v id e  th e  a d v e r s e  p a r t y  w i th  a f a i r  
o p p o r t u n i t y  t o  p r e p a r e  t o  m e e t  th e  s t a t e m e n t .
S l i d e r  c o n te n d s  t h a t  a d m i t t i n g  th e  h e a r s a y  u n d e r  th is  

s t a tu t e  was im p r o p e r  b ecause  ( 1 )  T r i n a  was  n o t  " u n a v a i l ­
ab le'' as a w itn ess ; ( 2 )  i t  a m o u n t e d  t o  a n  ex  p o s t  f a c to  
a p p l i c a t i o n  o f  th e  law ; ( 3 )  th e  e n a c tm e n t  o f  th e  s t a t u t o r y  
e x c ep t io n  a m o u n t e d  to  a n  u n c o n s t i t u t i o n a l  u s u r p a t i o n  o f  a 
ju d ic i a l  f u n c t io n ;  a n d  ( 4 )  it d e n ie d  h im  a n  o p p o r t u n i t y  to  
c o n f r o n t  th e  w itn e ss  in  c o n t r a v e n t i o n  o f  th e  s ta te  a n d  f e d ­
e ra l  c o n s t i tu t i o n s .

A . U n a v a i l a b i l i t y
[ 2 ]  E R  8 0 4 ( a )  d e f in e s  " U n a v a i l a b i l i t y  as a w i tn e s s "  t o  

in c lu d e  s i t u a t i o n s  w h e re  th e  d e c la r a n t  " ( 3 )  T e s t i f i e s  to  a
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l a c k  o f  m e m o ry  o f  th e  s u b je c t  m a t t e r  o f  h is  s t a t e m e n t ;  
. . . "  T r i n a ' s  t e s t im o n y  a t  a p r e t r i a l  h e a r in g  c l e a r ly  s h ow ed  
t h a t  she  la c k e d  a n y  m e m o r y  o f  th e  e v e n t ,  a l t h o u g h  sh e  d id  
r e m e m b e r  S l i d e r  h a v in g  b a b y s a t  h e r .  T h e r e f o r e ,  th e  c o u r t  
p r o p e r l y  r u le d  t h a t  T r i n a  was " u n a v a i l a b le "  as a w i tn e s s .2

B .  E x  P o s t  r a c t o  
T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  d e l i n e d  ex p o s t  fa c t o  

law s  a s  th o s e  f a l l i n g  w i th in  th e  fo l lo w in g  f o u r  ca tego r ie s :
1st. E v e r y  law  t h a t  m a k e s  a n  a c t io n  d o n e  b e fo r e  th e  
p a ss in g  o f  th e  law , a n d  w h ich  w as in n o c e n t  w h en  d o n e ,  
c r im in a l ;  a n d  p u n ish e s  su ch  a c t io n .  2d . E v e r y  law  th a t  
aggravates a  crime, o r  m a k e s  i t  greater t h a n  i t  w as , w h en  
c o m m it t e d .  3 d . E v e r y  law  t h a t  ch ange s  th e  p u n i s h m e n t ,  
a n d  in f l ic ts  a greater punishment, t h a n  th e  iaw  a n n e x e d  
to  th e  c r im e ,  w h en  c o m m i t t e d .  4 th .  E v e r y  law  t h a t  a l t e r s  
t h e  legal ru le s  o f  evidence a n d  rece iv e s  less , o r  d i f f e r e n t  
t e s t im o n y ,  t h a n  I t  e law  re q u i r e d  a t  th e  t im e  o f  th e  c o m ­
m is s io n  o f  th e  o f f e i  'e , in order to convict the offender.

Calder v. Bu ll, 3  U .S .  13 D a l i . )  3 8 6 ,  3 9 0 ,  1 L .  E d .  6 4 8  ( 1 7 9 8 ) ,  
q u o t e d  in State v. Clevenger, 6 9  W n . 2 d  1 36 , 1 41 , 4 1 7  P . 2 d  
6 2 6  ( 1 9 6 6 ) .

[ 3 , 4 ]  I n  Clevenger, t h e  d e f e n d a n t  c la im e d  t h a t  th e  
a p p l i c a t i o n  o f  a  s t a tu t e ,  w h ich  was p a s sed  a f t e r  t h e  c o m ­
m is s io n  o f  th e  c r im e  b u t  b e fo r e  t r i a l  a n d  w h ich  m a d e  h is  
w i fe  c o m p e t e n t  t o  t e s t i f y  a g a in s t  h im ,  r a n  a f o u l  o f  th e  
f o u r t h  c a te g o ry  ab o v e .  R e je c t in g  h is  a r g u m e n t ,  o u r  c o u r t  
q u o te d  f r o m  Hopt v. Utah, 1 10  U .S .  5 7 4 ,  5 9 0 ,  2 8  L .  E d .  2 6 2 ,  
4 S .  C t .  2 0 2  ( 1 8 8 4 ) :

A n y  s t a t u t o r y  a l t e r a t i o n  o f  th e  le g a l r u le s  o f  e v id e n ce  
w h ic h  w o u ld  a u th o r i z e  c o n v ic t io n  u p o n  less  p r o o f ,  in  
a m o u n t  o r  d eg ree , th a n  was r e q u i r e d  w h en  th e  o f fe n c e  
w as  c o m m i t t e d ,  m ig h t ,  in r e s p e c t  o f  t h a t  o l f e n c e ,  ;e

"N o question has been raised concerning T rin a 's  competence lo  testify . N eve r­
theless, the fact that T r in a  may have been incom peten t lo  testify  a t the tim e she 
made her dec la ra tion  o r a t the time o f  tria l is not d ispositive w ith respect to  the 
adm ission o f  the hearsay dec la ra tions , p rovided the c ircum stances susta in  the 
theory upon which the exception was founded , Heck u. Dye, 200  W ash . 1, 14, 92  
I ’ .2d I I I I ) ,  IJ 7  A .L .R . 1022 (1 9 0 9 ) (J e ffe rs , .1., d issenting ); State u. Illuumstrnm,
12 W n . App. 416 , 4 1 8 -1 9 , 5 29  P .2d  1124 (1 974 ).
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o b n o x i o u s  t o  th e  c o n s t i t u t i o n a l  i n h ib i t i o n  u p o n  e x  post 
facto law s . B u t  a l t e r a t i o n s  w h ich  d o  n o t  in c re a se  th e  
p u n i s h m e n t ,  n o r  change  th e  in g re d ie n t s  o f  th e  o l f e n c e  
o r  th e  u l t im a t e  fa c t s  n e c e s sa ry  to  e s ta b l i s h  g u i l t ,  b u t—  
le a v in g  u n to u c h e d  th e  n a tu r e  o f  th e  c r im e  a n d  th e  
a m o u n t  o r  d eg re e  o f  p r o o f  e s se n t ia l  t o  c o n v ic t i o n — o n ly  
r e m o v e  e x is t in g  r e s t r i c t i o n s  u p o n  th e  c o m p e te n c y  o f  
c e r ta in  c la sses  o f  p e r s o n s  as w itn e sse s , r e la t e  t o  m od e s  
o f  p r o c e d u re  o n ly ,  in  w h ich  n o  on e  can  be  sa id  l o  h a v e  
a v e s ted  r ig h t ,  a n d  w h ich  th e  S t a t e ,  u p o n  g r o u n d s  o f  
p u b l i c  p o l i c y ,  m a y  re g u la te  a t  p le a s u re .  S u c h  r e g u la ­
t io n s  o f  th e  m o d e  in  w h ic h  th e  fa c ts  c o n s t i t u t in g  g u i l t  
m a y  be  p la c e d  b e fo r e  th e  j u r y ,  c an  be m a d e  a p p l i c a b le  
to  p r o s e c u t io n s  o r  t r i a l s  t h e r e a f t e r  h a d ,  w i t h o u t  r e f e r ­
ence t o  th e  d a t e  o f  th e  c om m is s io n  o f  th e  o i re n c e  
cha rg ed .

Clevenger, a t  1 42 . See also State v. Pope, 7 3  VVn.2d 9 1 9 ,  
9 2 4 ,  4 4 2  P . 2d  9 9 4  ( 1 9 6 8 ) .  B e c a u se  R C W  9 A .4 4 . 1 2 0  d id  n o t  
in c re a s e  th e  p u n i s h m e n t  n o r  a l t e r  th e  d e g re e  o f  p r o o f  
e s s e n t ia l  f o r  a c o n v ic t i o n ,  i ts  a p p l i c a t i o n  in  th e  p r e s e n t  case 
d id  n o t  a m o u n t  t o  a p e r v e r s i o n  o f  t h e  p r o h i b i t i o n  a g a in s t  
ex  p o s t  fa c t o  laws .

C . L e g is la t i v e  P o w e r  T o  E n a c t  R C W  9 A .4 4 . 1 2 0
[ 5 ]  S l i d e r  a rg u e s  t h a t  th e  " s e p a r a t i o n  o f  p ow e r s "  d o c ­

t r i n e  p r o h ib i t s  th e  L e g i s la t u r e  f r o m  p r o m u lg a t i n g  e v id e n ­
t i a r y  ru le s ,  a n d  t h a t  o u r  S u p r e m e  C o u r t ' s  r e fu s a l  to  a d o p t  
t h e  f e d e r a l  " c a t c h - a l l "  h e a r s a y  e x c e p t io n s  (F e d .  R .  E v id .  
8 0 3 ( 2 4 )  a n d  8 0 4 ( b ) ( 5 ) ) 3 p r o h ib i t s  t h e  a p p l i c a t i o n  o f  th is  
p a r t i c u l a r  s t a t u t e .  B y  a d o p t i n g  E R  8 0 2 ,  h o w e v e r ,  o u r  
S u p r e m e  C o u r t  im p l i c i t l y ,  i f  n o t  e x p r e s s ly ,  re c og n iz ed  th e  
L e g i s la tu r e ' s  a u t h o r i t y  t o  p r o m u lg a t e  e v i d e n t i a r y  ru le s .  
"H e a r s a y  is n o t  a d m is s ib le  e x c e p t  as p r o v id e d  b y  these

'Fed. R . Evid . 8 0 3 (2 4 ) and 8 0 4 (h )(5 ) p rov ide in part:
"O the r exceptions.— A sta tem en t not spec ilica lly  covered hy any o f  the fo rego ­

ing exceptions hut having equ iva len t c ircum stan tia l guarantees o f  tru stw orth iness, 
i f  the cou rt determ ines th a t (A ) the sta tem en t is ottered as evidence o f  a m ateria l 
fac t; (B )  the statem ent is m ore p roba tive  on the poin t fo r  which it is otrered than 
any o the r evidence which the p rop onen t can p rocu re th rough reasonab le e lfo rts ; 
and (C ) the general purposes o f these rides and the in terests o f  ju s tice  w ill best he 
served hy adm ission o f  the sta tem en t in to  evidence.*
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ru le s ,  b y  o t h e r  c o u r t  ru le s ,  or by statute. ' ( I t a l i c s  o u r s . )  E R  
8 02 . O u r  S u p r e m e  C o u r t  h a s  a ls o  re c ogn iz ed  ( im p l i c i t l y )  th e  
L e g is la tu r e ' s  a u t h o r i t y  t o  e n a c t  e v id e n t i a r y  r d e s  w hen  it  
a n a ly z e d  th e  ra p e  s h ie ld  s t a tu te ,  R C W  9A .4 4 . 0 2 0 .  See, e.g.,
State v. iiudlow , 9 9  W n . 2 d  1, 0 5 9  P . 2 d  5 1 4  ( 1 9 8 3 ) .  A c c o r d ­
ing ly ,  we f in d  t h a t  th e  L e g is la tu r e  has  n o t  o v e r s t e p p e d  its 
a u t h o r i t y  as l im i t e d  b y  th e  " s e p a r a t i o n  o f  p ow e rs "  d o c t r in e .

D .  W i t n e s s  C o n f r o n t a t i o n
[ 6 ]  A d e fe n d a n t ' s  right, t o  c o n f r o n t  w itn e sse s  a g a in s t  ^  A 

h im  (g u a ra n te e d  b y  th e  s i x t h  a m e n d m e n t  t o  t h e  U n i t e d  
S t a t e s  C o n s t i t u t i o n  a n d  a r t i c le  1, s e c t io n  2 2  ( a m e n d m e n t  
10 ) o f  th e  W a s h in g t o n  S t a t e  C o n s t i t u t i o n )  is n o t  a b s o lu te .
Chambers v. Mississippi, 4 1 0  U .S .  2 8 4 ,  3 5  L .  E d .  2d  2 9 7 ,  9 3  
S . C t .  1 03 8  ( 1 9 7 3 ) ;  State v. Carter, 2 3  W n .  A p p . 2 9 7 ,  2 9 9 ,
5 9 6  P . 2 d  1 3 5 4  ( 1 9 7 9 ) .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  
r e c e n t ly  r u le d  on th e  a d m is s ib i l i t y  o f  h e a rs a y  s t a t e m e n t s  
w ith  re sp e c t  t o  th e  c o n f r o n t a t i o n  c lause :

In  s um , w h en  a h e a r s a y  d e c la r a n t  is n o t  p r e s e n t  f o r  
c r o s s - e x a m in a t i o n  a t  t r i a l ,  *ae  C o n f r o n t a t i o n  C la u s e  n o r ­
m a l l y  r e q u i r e s  a s h ow in g  t h a t  he  is u n a v a i la b le .  E v e n  
th e n ,  h is  s t a t e m e n t  is a d m is s ib le  o n l y  i f  i t  b e a rs  a d e q u a te  
" in d ic ia  o f  r e l i a b i l i t y . "  R e l i a b i l i t y  can  be in f e r r e d  w i t h o u t  
m o re  in  a case w h e re  th e  e v id en ce  f a l l s  w i th in  a  f i rm ly  
r o o t e d  h e a r s a y  e x c ep t io n .  I n  o t h e r  cases , th e  e v id en ce  
m u s t  be e x c lu d e d ,  a t  le a s t  a b s e n t  a  s h ow in g  o f  p a r t i c u ­
la r i z e d  g u a ra n te e s  o f  t r u s tw o r t h in e s s .

Ohio v. Roberts, 4 4 8  U .S .  5 6 ,  6 6 ,  6 5  L .  E d .  2d  5 9 7 ,  1 0 0  S .
C t .  2 5 3 1  ( 1 9 8 0 ) ,  q u o te d  in State u. Parris, 9 8  W n . 2 d  1 40 ,
1 4 5 , 6 54  P . 2 d  7 7  ( 1 9 8 2 ) .

I t  c a n n o t  be d i s p u te d  t h a t  th e  c h i ld  s e x u a l  a b u se  e x c e p ­
t io n  is n o t  a  " f i rm ly  r o o t e d "  h e a r s a y  e x c e p t io n .  T h e r e f o r e ,  
" p a r t i c u la r i z e d  g u a ra n te e s  o f  t r u s tw o r t h in e s s "  a re  r e q u i r e d  
b e fo re  th e  h e a r s a y  is a dm is s ib le .  I t  h a s  been  sugges ted  t h a t  
th is  p h ra s e  ( " p a r t i c u la r i z e d  g u a ra n te e s  o f  t r u s tw o r t h in e s s " )  
r e q u i r e s  a h ig h e r  s t a n d a rd  o f  r e l i a b i l i t y  as a s u b s t i t u t e  f o r  
th e  t r a d i t i o n a l  h e a r s a y  e x c ep t io n s .  C o m m e n t ,  Confronting 
Child Victims o f Sex Abuse: The Uncunstitutionality of 
the Sexual Abuse Hearsay Exception , 7  U .  P u g e t  S o u n d  L .
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R e v .  3 8 7 ,  4 0 2  ( 1 9 8 4 ) .  W e  a re  in c l in ed  t o  ag ree .
T h e  fa c t  t h a t  th e  a c t  r e q u i r e s  " c o r r o b o r a t i v e  e v id e n ce  o f  

th e  a c t "  d o e s  n o t  f u l f i l l  th is  h ig h e r  s t a n d a rd .  C o r r o b o r a t i o n  
o f  the  s e x u a l  abu se  a lo n e  "d o e s  n o t  le n d  p a r t i c u la r  t r u s t ­
w o r th in e s s  t o  th e  ch i ld 's  s t a t e m e n t  re g a rd in g  th e  id e n t i t y  
o f  th e  a b u s e r " .  7  U .  P u g e t  S o u n d  L .  R e v .  a t  4 0 2 .  N e v e r t h e ­
less , th is  c o r r o b o r a t i v e  e v id en ce  m a y  c e r t a i n l y  be c o n s id ­
e red  in th e  t r i a l  v-ourt's b a la n c in g  p roce*

T o  f u l f i l l  t h e  ju d i c i a l  i n t e r p r e t a t i o n s  wf a  d e fe n d a n t ' s  
c o n f r o n t a t i o n  r ig h ts  r e q u i r in g  " p a r t i c u la r i z e d  g u a ra n te e s  o f  
t r u s tw o r t h in e s s , "  o u r  L e g is la tu r e  m a n d a t e d  t h a t  th e  t r i a l  
c o u r t  e v a lu a t e  " in  a h e a r in g  c o n d u c te d  o u t s id e  th e  p re sen c e  
o f  th e  j u r y  . . . t h e  t im e , c o n te n t ,  a n d  c i r c um s ta n c e s "  s u r ­
r o u n d in g  th e  ch i ld 's  s t a t em e n t .

F i r s t ,  a l t h o u g h  th e  " t im e "  b e tw een  th e  e v e n t  a n d  d e c la ­
r a t i o n s  m a y  be  t o o  g re a t  t o  f u l f i l l  t h e  s t r i c t  r e q u i r e m e n t s  o f  
th e  exc i ted  u t t e r a n c e  e x c e p t io n ,  th e  d e c la r a t i o n s  w e re  m ad e  
w h i le  th e  c h i ld  was h i s om e  p a in  o r  d i s c o m fo r t  as a  r e s u l t  o f  
th e  in c id e n t ,  w i th  n o  in t e r v e n in g  e v e n ts ,  o t h e r  t h a n  s leep , 
to  im p u g n  h e r  m e m o r y  o r  a b i l i t y  to  r e la t e  th e  i n n - 1 
a c c u ra te ly .

S e c o n d ,  a l t h o u g h  th e  le a d in g  n a t u r e  o f  th e  q u e s t io n s  
ra ises  s om e  c on c e rn ,  we f in d  th e  " c o n t e n t "  o f  b o th  th e  d e c ­
l a r a t i o n s  a n d  q u e s t io n s  to  be  L a m e d  in la ngu age  t h a t  a 
c h i ld  o f  t e n d e r  y e a r s  w ou ld  be e x p e c te d  to  use a n d  u n d e r ­
s t a n d .  See United States u. Nick, 6 0 4  F . 2 d  1 1 9 9  ( 9 t h  C i r .  
1 9 7 9 ) .

F i n a l ly ,  th e  " c i r c um s ta n c e s "  s u r r o u n d in g  th e  d e c la r a t i o n s  
d o  n o t  sugge s t  t h a t  th e  ch i ld 's  s t a t e m e n t s  w e re  th e  r e s u l t  o f  
f a b r i c a t i o n  o r  in f lu e n c e ,  o r  th e  exe rc ise  o f  cho ice  o r  j u d g ­

^Scveral a ttendan t circum stances to be considered in this balancing process 
were set fo rth  in foo tno te  10 in the case o f  United States u. A tea re t, 584 F .2d  694 , 
702  (5 th  C ir. 1978). These guidelines fo r the d e te rm ina tion  o f  the trustw orth iness 
o f  ex tra jud ic ia l sta tem en ts include: (1 ) whether the o u t-o f-c o u rt  dec la rant had 
any apparen t m otive to m isrepresen t the m atte r; ( ° )  the genera l character o f the 
speaker; (3 ) w hether o th e r peop le heard the o i . i - o f - c o u r t  statem ent; (4 ) whether 
the statem ent was mo le spon taneous ly ; and (5 / the tim ing  o f  the dec la ra tion  and 
the re la tionsh ip  between the speaker and the witness. These arc not exclusive, 
however. State v. Parris, 98  W n .2d  140, 146, 6,54 l 1.2d 77  (1982 ).
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m en t .  T r i n a  in i t i a t e d  the  q u e s t io n in g  w i th  a s p o n ta n e o u s  
d e c la r a t i o n ,  i.e., "ow ee " ,  a n d  p o in t in g  t o  th e  a re a  o f  p a in . 
A ls o ,  T r in a ' s  v e r y  y o u n g  age s t r o n g ly  m i l i t a t e s  a g a in s t  th e  
l i k e l i h o o d  o f  f a b r i c a t i o n ,  as w e l l  as  a g a in s t  a m o t i v a t i o n  to  
l ie ; such  exp e r ie n c es  w ou ld  l i k e l y  n o t  be w i th in  h e r  a b i l i t y  
t o  in v e n t  n o r  w o u ld  she  be l i k e l y  t o  h a v e  th e  c a p a c i t y  t o  l ie  
t o  h e r  m o th e r .

[7 ] T h e  d e t e rm in a t i o n  t h a t  s t a t e m e n t s  f a l l  w i th in  th e  
"e xc i ted  u t t e r a n c e "  e x c ep t io n  is o n e  w i th in  th e  t r i a l  c o u r t ' s  
s o u n d  d is c re t io n  a n d  w i l l  n o t  be re v e rs e d  a b s e n t  a  f in d in g  
o f  m a n i f e s t  abu se  o f  t h a t  d is c re t io n .  State u. Bouchard, 31 
W n .  A p p .  3 8 1 ,  6 3 9  P . 2 d  761 ( 1 9 8 2 ) .  S im i l a r l y ,  a f in d in g  t h a t  
th e  s t a t em en t s  a re  w i th in  th e  s t a t u t o r y  c h i ld  s e xu a l  a b u se  
e x c ep t io n  s h o u ld  n o t  be re v e rs e d  a b s e n t  a s h ow in g  o f  m a n ­
i fe s t  abu se  o f  t h a t  d is c re t io n .

B e c au se  th e  t r i a l  c o u r t  a d m i t t e d  th e  d e c la r a t i o n s  u n d e r  
th e  s t r i c t  "e x c i ted  u t t e r a n c e "  e x c e p t io n ,  i t  f o l l o w s  t h a t  it 
w o u ld  a ls o  h a v e  a d m i t t e d  th e  d e c la r a t i o n s  u n d e r  th e  less 
s t r i c t  s t a t u t o r y  c h i ld  s e xu a l  a b u s e  e x c ep t io n  T h e r e f o r e ,  it 
is a p p r o p r i a t e  t o  c o n s id e r  w h e t h e r  th e  t r i a l  c o u r t  w ou ld  
h a v e  ab u sed  its  d is c re t io n  b y  a d m i t t i n g  th e  e v id en ce  u n d e r  
th e  s t a t u t o r y  c h i ld  s e x u a l  a b u se  e x c ep t io n .

T h e  t r i a l  c o u r t  c om p l ie d  w i th  th e  s t a t u t o r y  r e q u i r e m e n t s ,  
h o ld in g  a p r e t r i a l  h e a r in g  o u t s id e  th e  p re s en c e  o f  th e  j u r y ,  
f in d in g  s u f f ic ie n t  in d ic ia  o f  r e l i a b i l i t y ,  a n d  f in d in g  T r i n a  to  
h a v e  been  u n a v a i la b le  as a w itn ess .

B a la n c e d  a g a in s t  th e  " p a r t i c u la r i z e d  g u a ra n te e s  o f  t r u s t ­
w o r th in e s s "  a t t e n d in g  th is  case , p a r t i c u la r l y  in l ig h t  o f  S l i ­
d e r 's  c on fe s s io n , we f in d  t h a t  th e  t r i a l  c o u r t  w o u ld  n o t  h a v e  
abu sed  its  d i s c re t io n  b y  a d m i t t i n g  th e  h e a r s a y  an d  c o n ­
c lu d e  t h a t  S l id e r ' s  c o n f r o n t a t i o n  r ig h t  was n o t  c o n t r a v e n e d  
to  an  u n c o n s t i t u t i o n a l  deg ree .

Sep t. 1984 LEE v. SAUVAGE
88  W n . App. 699

A c c o rd in g ly ,  t h e  ju d g m e n t  is a f f i rm ed .

S c H O L K IE L D , J . ,  C O llC U rS .
R i n c o l d ,  J . ,  c on cu r s  in th e  re s u l t .

[No. 12677-6-1. Division O ’.e. September 24, 198-1.|

J ames A. Lee , Appellant, v. J uliette Sauvage, 
Respondent.

H I  M un i i al C o rp o ra tio n s  — La n d lo rd  and T e n a n t  — O r d i­
n a n ce  L im it in g  E v i c t io n s  — C o n fl ic t  W ith  S ta te  L a w .  A
municipality may validly legislate an additional defense to a land­
lord's eviction action provided the legislation does not purport to 
expand or contract the jurisdiction of the superior court or regulate 
its practice and procedure.

(2 ) La n d lo rd  nnd T e n a n t  — E v i c t io n  — G ro u n d s  — L a n d lo rd 's  
R e s id e n ce  — N e ce s s i ty .  Legislation requiring a landlord to 
intend to reside on properly in order to evict an existing tenant is 
unconstitutional.

[3J S ta tu te s  — C o n s t r u c t io n  — C o n s t i tu t io n a li ty .  A statute will 
be construed so as to be constitutional if possible.

[-1J T r ia l  — T a k in g  C a s e  F ro m  .Ju ry  — J u d g m e n t  n.o.v. — S u f ­
f ic ie n cy  o f  E v id e n ce . A motion for judgment n.o.v. claiming 
insullicient evidence requires that the evidence be considered most 
favorably to the nonmoving party.

[5J E v id e n ce  — R e le v a n ce  — D e te rm in a tio n . T h e  relevance of 
evidence lies within the trial court's discretion.

[6 ] C o s ts  — D e p o s it io n s  — In  G e n e ra l. Th e  cost of a deposition is 
not recoverable unless it is used as substantive evidence.

[7 ] C o s ts  — A tto rn e y  F e e s  — R a d  F a ith  — D e te rm in a tio n . 
Whether a party has pursued litigation in bad faith so as to provide 
equitable grounds for awarding attorney fees is a matter for the trial 
court's discretion.
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Fayette Urban Cy. Gov't, 5 6 0  S .W . 2 d  1 0  ( K y .  1 9 7 7 ) ;  
Salorio v. Glaser, 9 3  N . J .  4 4 7 ,  4 6 1  A .2 d  1 1 0 0  ( 1 9 8 3 ) ;  Soo 
Line R.R. v. State, 2 8 6  N .W . 2 d  4 5 9  (N .D .  1 9 7 9 ) ;  Perkins v. 
County o f Albemarle, 2 1 4  V a .  4 1 6 ,  2 0 0  S .E . 2 d  5 6 6  ( 1 9 7 3 ) ;  
Gottlieb u. Milwaukee, 3 3  W is .  2d  4 0 8 ,  147  N .E . 2 d  6 3 3  
( 1 9 6 7 ) .

T h e s e  s t a te  dec is ion s  p r im a r i l y  r e ly  o n  th e  g r e a t  f in a n c ia l  
a n d  a d m in i s t r a t i v e  h a r d s h i p  t h a t  w o u ld  b e  e n t a i l e d  i f  
r e t r o a c t iv e  e f fe c t  were  a l l o w e d ,  a n d  th e  t a x p a y e r s '  o r  ta x  
a u th o r i t ie s '  j u s t i f i a b le  r e l i a n c e  o n  a  s t a t u t e  w h ic h  is  p r e ­
s u m p t i v e ly  c o n s t i tu t i o n a l .

T o  t h e  o b je c t io n  t h a t  a n  u n c o n s t i t u t i o n a l  s t a t u t e  is v o id  
f r o m  its  in c e p t io n ,  th e  N e w  J e r s e y  S u p r e m e  C o u r t  n o te d  
th e  im p o r t a n c e  o f  r e c o g n iz in g  " t h a t  we a re  a c t in g  w i th in  
th e  f r a m e w o rk  o f  a p p r o p r i a t e  e q u i t a b le  r e l i e f  w i th  re sp e c t  
t o  an  u n c o n s t i t u t i o n a l  t a x a t i o n  s t a tu t e  . . ."  Salorio , a t  
4 6 3 .  I n  f a s h io n in g  an  e q u i t a b le  r e m e d y ,  re l i a n c e  in t e r e s t  
we ighs h e a v i ly ,  a nd  th e  c o u r t  s h o u ld  seek  a b le n d  o f  w h a t  is 
n e c e s sa ry ,  f a i r  a n d  w o r k a b le .  Salorio , a t  4 6 4 .  See also 
Lemon, a t  2 0 0 - 0 3 .

R e t a i l e r s  w i th in  th e  b o r d e r  c o u n t ie s  a n d  th e  D e p a r tm e n t  
o f  R e v e n u e  h a v e  re l ie d  o n  th e  p r o v i s io n s  o f  R C W  8 2 . 0 4 -  
. 2 9 0 2 ( 1 )  a n d  (2 )  s ince its  e f f e c t i v e  d a te ,  M a r c h  1, 1 9 8 3 .  T h e  
l i a b i l i t y  f o r  th e  p a y m e n t  o f  a  r e t a i l  s a le s  t a x  is u p o n  th e  
b u y e r ,  w i th  th e  d u t y  t o  c o l l e c t  a n d  r e m i t  t o  th e  D e p a r tm e n t  
o f  R e v e n u e  u p o n  th e  s e l l e r .  R C W  8 2 . 0 8 .0 5 0 ;  M urray v. 
State, 6 2  W n . 2 d  6 1 9 ,  6 2 3 ,  3 8 4  P . 2 d  3 3 7  ( 1 9 6 3 ) ;  Kaeser u. 
Everett, 4 7  W n . 2 d  6 6 6 ,  6 6 7 ,  2 8 9  P . 2 d  3 4 3  ( 1 9 5 5 ) .  I t  w o u ld  
be  p r a c t i c a l l y  im p o s s ib le  f o r  t h e  b o r d e r  c o u n t y  r e t a i l e r s  t o  
c o l le c t  th e  ta x  o n  t r a n s a c t io n s  o c c u r r in g  p r i o r  t o  th is  o p i n ­
ion .

R e t r o a c t i v e  a p p l i c a t io n  o f  th e  p r e s e n t  d e c is io n  w ou ld  
im p o se  a  s u b s ta n t ia !  h a r d s h ip  o n  t h e  r e t a i l e r s  in  th e  b o r d e r  
c o u n t ie s .  W e  w i l l  n o t  im p o s e  s u c h  a b u r d e n  u p o n  th e  
r e ta i le r s  t h a t  c a n n o t  le g a l l y  be  p a s sed  o n  t o  th e  b u y e r s .

O n  th e  bas is  o f  th e  c i r c u m s ta n c e s  a n d  e q u i t ie s  o f  th is  
case , th e  fo re g o in g  c o n s id e r a t i o n s  a n d  a u th o r i t i e s  p e r s u a d e  
us o f  th e  a p p ro p r ia t e n e s s  o f  p r o s p e c t iv e  e f fe c t  t o  o u r  h o l d ­

N ov . 1984 S T A T E  v. R Y A N
103 W n .2d  165

(y£)

ing  t h a t  R C W  8 2 . 0 4 . 2 9 0 2 ( 1 )  a n d  ( 2 )  a r e  u n c o n s t i t u t i o n a l .
Conclusion

W e  h o ld  t h a t  R C W  8 2 . 0 4 . 2 9 0 2 ( 1 )  a n d  ( 2 )  a re  u n c o n s t i t u -  
t io n a . .  T h e  s ta tew id e  re ta i l  s a le s  ta x  r a t e  is 6 .5  p e r c e n t ,  a n d  
s h a l l  be u n i f o rm ly  a p p l i e d  a n d  c o l le c te d  in  a l l  c o u n t ie s  o f  
th e  s ta te  p r o s p e c t i v e ly  c om m en c in g  o n  J a n u a r y  1, 1 9 8 5 .

W illiams, C .J . ,  R osellini, Utter , Brachtenbach, Dol- 
liver, D immick, a n d  P earson, J J . ,  a n d  Cunningham, J .  P r o  
T e rn . ,  c o n cu r .

A f t e r  m o d i f i c a t i o n ,  f u r t h e r  r e c o n s i d e r a t i o n  d e n i e d  
D e c e m b e r  13 , 1 9 8 4 .

[No. 50216-1. E n  Banc. November 26, 1984.)

T he State of Washington, Respondent, v. J ohn 
T .  R yan, Appellant.

[11 C r im in a l  L a w  — E v id e n ce  — H e a r s a y  — R ig h t  o f  C o n f r o n ­
ta t io n  — T e s t .  T h e  admission of an ou t-o f-cou rt statem ent 
incriminating a defendant does net violate his right lo confront an 
adverse witness if the declarant is shown to he legally unavailable to 
testify in court and the statement is shown to be trustworthy.

[2 ] C r im in a l L a w  — E v id e n c e  — H e a r s a y  — U n a v a ila b il i ty  o f  
W itn e ss  — W h nf C o n s t itu te s .  For purposes of determining the 
availability of a witness for cross examination regarding an out-o f- 
court statement, a witness is not unavailable unless the proponent 
o f the witness has made a good faith effort to obtain or excuse the 
witness' presence at trial. Unavailability may arise from physical 
absence or from refusal to testify, but incompetency does not neces­
sarily establish unavailability.

[31 Ju v e n i le s  — W itn e s se s  — C o m p e te n cy  — C h i ld r e n  — 
D e te rm in a tio n . Children under the age of 10 are competent to 
testify as witnesses unless the court has examined them and deter­
mined that they ore incapable of perceiving facts or unable to 
truthfully relate facts under examination.

[4 ] C r im in a l L a w  — E v id e n ce  — H e a r s a y  — R e l ia b il i ty  —

iff
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Competency. Generally, a witness must have been competent at 
the time of making an out-of-court statement before the statement 
can be admitted.

[6 ] S exu a l O ffenses — Statem ent o f  Child Victim  — R e lia b i lity
— N a tu re  o f  C rim e. The reliability of an out-of-court statement 
is no less necessary because it is made by a child who is a sexual 
offense victim.

[61 Sexua l O ffenses — S tatem ent o f  Child Victim  — R e lia b i lity
— C o rrobo ra tion . RCW 9A.44.120, which p rov id es fo r  adm iss ion  
o f  an  o u t - o f -c o u r t  s ta tem en t by a ch ild  who is a sexua l o ffen se  v ic ­
t im , requ ire s  th a t th e  t r ia l c o u rt m ake sep a ra te  an d  ind ep end en t 
d e te rm in a tio n s  as to  re lia b ili ty  and c o rro b o ra t io n  o f  the s ta tem en t.

[7 ] C rim ina l Law  — Confessions — C o rrob o ra tio n  — Neces­
sity . A conviction cannot be based on a confession u: less at least a 
prima facie case is established by evidence independent o f the con­
fession.

[81 S tatu tes — Construction — Jud ic ia l P rocedu re  — Ru les on 
Same Subject. Procedural statutes are valid unless in direct con­
flict with court rules.

[9J Sexua l O ffenses — Statem ent o f  Child V ictim  — Sub jec t 
and T itle  o f Act — Sufficiency. The title cf Laws of 1982, ch. 
129 provides sufficient notice and evidences a rational unity with the 
subject o f the act, viz., the admissibility o f the statement o f a child 
victim of a sexual offense.

D o l l i v e r ,  D imm ick, U t t e r ,  and D o re ,  JJ., concu r by sepn rate op in ion s ; 
A n d e rs e n , J., d id  n o t p a rt ic ip a te  in the d isp os ition  o f  th is case.

N a t u r e  o f  A c t i o n :  P r o s e c u t i o n  f o r  c o m m i t t i n g  in d e c e n t  
l ib e r t ie s  o n  tw o  c h i ld r e n  u n d e r  th e  age o f  10 .

S u p e r i o r  C o u r t :  T h e  S u p e r i o r  C o u r t  f o r  O k a n o g a n  
C o u n t y ,  N o .  7 1 2 5 ,  J a m e s  R .  T h o m a s ,  J . ,  o n  N o v e m b e r  2 4 ,  
1 9 8 2 ,  e n t e r e d  a j u d g m e n t  o n  a v e r d i c t  o f  g u i l t y  a f t e r  
a d m i t t i n g  e v id en ce  o f  o u t - o f - c o u r t  s t a t e m e n t s  b y  th e  v ic ­
t im s  a n d  f in d in g  t h a t  th e  v ic t im s  w e re  u n a v a i l a b le  a s  w i t ­
nesses.

S u p r e m e  C o u r t :  H o ld in g  t h a t  th e  v ic t im s  w e re  n o t  
sh ow n  t o  be u n a v a i la b le ,  t h a t  t h e i r  s t a t e m e n t s  w e re  n o t  
s h ow n  to  be r e l ia b le ,  a n d  t h a t  t h e  c o n v ic t i o n  c o u ld  n o t  be 
s u s ta in e d  o n  th e  b a s is  o f  t h e  d e fe n d a n t ' s  c o n fe s s io n  a lo n e ,

Nov. 11 4 STATE v. RYAN
103 Wn.2d 165 167

t h e  c o u r t  reverses t h e  c o n v ic t io n  a n d  remands f o r  f u r t h e r  
p ro c e ed in g s .

John G. Burchard, J r., f o r  a p p e l l a n t .
Douglas S. Boole, Prosecuting Attorney, f o r  r e s p o n d e n t .
James E. Lobsenz o f  Washington Appellate Defender 

Association, am ic u s  c u r ia e  f o r  a p p e l l a n t .

W ill i a m s , C .J .— H e a r s a y  s t a t em en t s  o f  c h i ld  v ic t im s  o f  
s e x u a l  a b u se  a r e  c o n d i t i o n a l l y  a d m is s ib le  in  c r im in a l  t r i a l s  
u n d e r  R C W  9 A .4 4 . 1 2 0 .  D e f e n d a n t  ( a p p e l l a n t )  J o h n  R y a n  
w as  c o n v ic te d  in  O k a n o g a n  C o u n t y  o f  tw o  c o u n t s  o f  i n d e ­
c e n t  l i b e r t i e s  in  a  t r i a l  w h e re  h e a r s a y  s t a t e m e n t s  o f  t h e  tw o  
a l le g e d  v ic t im s  w e re  a d m i t t e d  u n d e r  th is  s t a t u t o r y  e x c e p ­
t i o n  t o  t h e  h e a r s a y  ru le .  D i v i s i o n  T h r e e  o f  t h e  C o u r t  o f  
A p p e a ls  c e r t i f i e d  t o  th i s  c o u r t  th e  q u e s t io n  w h e t h e r  R C W  
9 A .4 4 . 1 2 0  v io la t e s  t h e  c o n f r o n t a t i o n  c lau se s  o f  t h e  s ta te  a n d  
f e d e r a l  c o n s t i t u t i o n s .  T h e  a d m is s io n  o f  th e  s t a t e m e n t s  d id  
n o t  c o m p ly  w ith  th e  s ta tu te 's  r e q u i r e m e n t s ,  a n d  r e s u l t e d  in 
a  d e n ia l  o f  d e f e n d a n t ' s  r i g h t  o f  c o n f r o n t a t i o n  u n d e r  th e  
s i x t h  a m e n d m e n t  t o  th e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  
C o n s t ,  a r t .  1, § 2 2  ( a m e n d .  1 0 ) .  W e ,  t h e r e f o r e ,  r e v e r s e  th e  
c o n v ic t io n s .

C o u n t  1 c h a rg ed  t h a t  th e  d e f e n d a n t  c o m m i t t e d  in d e c e n t  
l ib e r t i e s  u p o n  4  Vi - y e a r - o l d  b o y  " M "  o n  o r  a b o u t  J u n e  25 , 
1 9 8 2 ,  a n d  c o u n t  2  ch a rg e d  th e  s am e  c o n d u c t  w i th  a 5 - y e a r -  
o l d  b o y  " J " ,  on  o r  a b o u t  J u n e  1, 1 9 8 2 . A t  t r i a l ,  in  S e p t e m ­
b e r  1 9 8 2 ,  n e i t h e r  c h i ld  t e s t i f ie d .  B o t h  p a r t i e s  s t i p u la t e d  
t h a t  th e  b o y s  w e re  in c o m p e te n t .  T h e  bas is  f o r  t h e  d e f e n d ­
a n t ’s  s t i p u la t i o n  is n o t  a p p a r e n t ,  b u t  th e  S t a t e  a rg u e d  t h a t  
t h e  b o y s  w e re  " s t a t u t o r i l y  in c o m p e t e n t " .  R e p o r t  o f  P r o ­
ceed ings , v o l .  I I ,  a t  1 7 - 1 8 .  T h e  S t a t e  f u r t h e r  a rg u e d  t h a t  
th e  c h i ld r e n ' s  in c o m p e te n c y  r e n d e r e d  th em  u n a v a i la b le . '

O u t - o f - c o u r t  s t a t e m e n t s  m a d e  b y  th e  tw o  c h i ld r e n  w e re

'D e fen d an t d isputed the issue o f u nava ilab ility  in his t r ia l, bu t concedes it  in 
his appea l. As am icus co rre c t ly  po in ts ou t, and as th is op in ion  con firm s, this con ­
cession is erroneous.
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o f f e r e d  t h r o u g h  th e  t e s t im o n y  o f  M 's  m o t h e r  a n d  a u n t ,  a n d  
J 's  m o th e r .  T h i s  h e a r s a y  t e s t im o n y ,  th e  S t a t e  a rg u e d ,  was 
p e rm i t t e d  b y  R C W  9 A .4 4 . 1 2 0 ,  w h ic h  p r o v id e s  in  r e l e v a n t  
p a r t :

A  s t a t e m e n t  m a d e  b y  a c h i ld  w h en  u n d e r  t h e  age  o f  
ten  d e s c r ib in g  a n y  a c t  o f  s e x u a l  c o n ta c t  p e r f o rm e d  w i th  
o r  o n  th e  c h i ld  b y  a n o t h e r ,  n o t  o th e rw is e  a d m is s ib le  b y  
s t a t u t e  o r  c o u r t  r u le ,  is a d m is s ib le  in  e v id en ce  in  c r im in a l  
p ro c e ed in g s  in  th e  c o u r t s  o f  t h e  s t a te  o f  W a s h in g t o n  i f :

( 1 )  T h e  c o u r t  f in d s ,  in a  h e a r in g  c o n d u c te d  o u t s id e  th e  
p re sen ce  o f  th e  j u r y  t h a t  t h e  t im e ,  c o n t e n t ,  a n d  c i r c u m ­
s tance s  o f  th e  s t a t e m e n t  p r o v id e  s u f f i c i e n t  in d ic ia  o f  r e l i ­
a b i l i t y ;  and

( 2 )  T h e  c h i ld  e i th e r :
( a )  T e s t i f i e s  a t  th e  p ro c e e d in g s ;  o r
(b )  I s  u n a v a i la b le  a s  a  w itn e ss :  Provided, T h a t  w h en  

th e  c h i ld  is u n a v a i la b le  as a  w itn e ss , s u c h  s t a t e m e n t  m a y  
b e  a d m i t t e d  o n l y  i f  t h e r e  is c o r r o b o r a t i v e  e v id en ce  o f  t h e  
act .
T h e  t r i a l  c o u r t  a c c ep te d  t h e  S ta te ' s  a r g u m e n t  t h a t  t h e  

c h i ld r e n  w e re  s t a t u t o r i l y  i n c o m p e t e n t ,  a n d  a ls o  u n a v a i la b le .  
I n  s a t i s fa c t io n  o f  th e  c o r r o b o r a t i o n  r e q u i r e m e n t ,  t h e  t r i a l  
c o u r t  f o u n d  t h a t  th e  d e fe n d a n t ' s  k n ow in g  an d  v o lu n t a r y  
c on fe s s io n  e s ta b l i s h e d  c o r r o b o r a t i o n .  T h e  r e c o rd  re v e a ls  
t h a t  lh e  d e f e n d a n t  a d m i t t e d  th e  c h a rg ed  c o n d u c t  r e g a rd in g  
M  t o  M 's  m o th e r ,  a n d  l a t e r  t o  a  p o l ic e  o f f ic e r .  T h e  r e c o rd  
d oe s  n o t  d is c lo se  a n  a d m is s i o n  o f  t h e  ch a rg ed  m is c o n d u c t  
in  re g a rd  t o  J .

T h e  f o l l o w in g  c i r c u m s ta n c e s  s u r r o u n d e d  th e  m a k in g  o f  
th e  c h i ld re n 's  s t a t e m e n t s :  O n  J u n e  25 , 1 9 8 2 ,  M 's  a u n t ,  
w h i le  b a b y s i t t in g ,  q u e s t i o n e d  M  a b o u t  th e  s o u rc e  o f  s om e  
c a n d y  he  b r o u g h t  t o  h e r  h ou se . M  in i t i a l l y  in d ic a te d  t h a t  a 
p e r s o n  a c ro s s  t h e  s t r e e t  h a d  g iv en  i t  t o  h im ,  b u t  l a t e r  s a id  
t h a t  " J o h n  w o u ld  g ive  i t  t o  h im "  i f  he p e rm i t t e d  c e r t a in  
s e x u a l " c o n t a c t .  R e p o r t  o f  P r o c e e d in g s ,  v o l .  I I ,  a t  1 0 . M 's  
a u n t  r e p o r t e d  th e s e  s t a t e m e n t s  t o  M 's  m o th e r  w h o  aga in  
q u e s t io n e d  M . M  t o ld  h is  m o t h e r  t h e  s a m e  s t o r y .  M 's  
m o th e r  a ls o  te s t i f ie d  t h a t  sh e  h a d  f o r b id d e n  M  t o  a c c ep t  
c and y .
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M 's  m o t h e r  r e p o r t e d  w h a t  she  h a d  b e en  t o l d  t o  J 's  
m o th e r .  O n  J u n e  2 7 , 1 9 8 2 ,  J ’s m o t h e r  q u e s t i o n e d  h e r  s on , 
a n d  h e  t o ld  h is  m o t h e r  s u b s t a n t i a l l y  t h e  s am e  t h in g  M  h ad  
t o ld  h is  m o th e r .  J 's  m o t h e r  te s t i f i e d  t h a t  o n  J u n e  2 4 ,  she  
h a d  q u e s t i o n e d  J  a b o u t  c a n d y  in h is  p o s se s s ion , a n d  he  
r e s p o n d e d  t h a t  i t  h ad  b e en  g iv en  t o  h im  f o r  h is  b i r t h d a y .  
N e i t h e r  m o t h e r  w as  a b le  t o  s t a t e  w i th  c e r t a in t y  w h en  th e  
ch a rg ed  a c t s  h a d  o c c u r r e d ,  as n e i t h e r  c h i ld  h a d  a s o l i d  c o n ­
c e p t io n  o f  t im e .

D e f e n d a n t  c h a l le n g e s  h is  c o n v ic t i o n  o n  s e v e r a l  th e o r ie s :
( 1 )  H e  c o n te n d s  t h a t  R C W  9 A .4 4 . 1 2 0  (L a w s  o f  1 9 8 2 ,  ch . 
129 , § 2, p . 5 5 9 ,  e f fe c t iv e  J u n e  10 , 1 9 8 2 )  d e n ie s  h im  th e  
r ig h t  o f  c o n f r o n t a t i o n  u n d e r  t h e  s i x t h  a m e n d m e n t  t o  th e  
U n i t e d  S t a t e s  C o n s t i t u t i o n ,  a n d  th e  r i g h t  t o  f a c e - t o - f a c e  
c o n f r o n t a t i o n  g u a r a n te e d  u n d e r  C o n s t ,  a r t .  1, § 2 2  (a m e n d .  
1 0 ) .  ( 2 )  H e  a rg u e s  t h a t  h i s  c o n fe s s io n  is in a d m is s ib le  w i t h ­
o u t  th e  S t a t e ' s  f i r s t  e s t a b l i s h in g  th e  c o rp u s  d e l ic t i .  ( 3 )  H e  
c h a l le n g e s  t h e  le g is la t iv e  a u t h o r i t y  t o  e n a c t  e v id e n t i a r y  
r u le s  a s  v i o l a t i v e  o f  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .  ( 4 )  
D e f e n d a n t  c o n te n d s  t h a t  t h e  passage  o f  th e  a c t  v io la t e d  
C o n s t ,  a r t .  2 ,  § 19  n o t ic e  p r o v is io n s .  F i n a l l y ,  ( 5 )  h e  a rg u e s  
t h a t  th e  e f fe c t iv e  d a t e  o f  t h e  a c t , J u n e  10 , 1 9 8 2 ,  be ing  s u b ­
s e q u e n t  t o  J u n e  1, 1 9 8 2 ,  th e  d a t e  o f  th e  a l le g ed  c o u n t  2  
in c id e n t ,  r e n d e r s  t h e  a c t  e x  p o s t  f a c t o  a s  t o  t h a t  c o u n t .

I
Confrontation

T h e  S i x t h  A m e n d m e n t ' s  c o n f r o n t a t i o n  c la u s e  p r o v id e s ,
" [ i ]n  a l l  c r im in a l  p ro s e c u t io n s ,  t h e  a ccu sed  s h a l l  e n jo y  th e  
r ig h t  . . .  t o  be  c o n f r o n t e d  w i th  th e  w itn e sse s  a g a in s t  h im  
. . ." C o n s t ,  a r t .  1, § 2 2  ( a m e n d .  1 0 )  p r o v id e s :  " I n  c r im in a l  
p ro s e c u t io n s  t h e  a c cu s ed  s h a l l  h a v e  th e  r i g h t  . . .  t o  m e e t  
th e  w itn e sse s  a g a in s t  h im  fa ce  t o  face  . . . "  N e i t h e r  c la u s e  
has  b e en  re a d  l i t e r a l l y ,  f o r  t o  d o  so  w o u ld  r e s u l t  in  e l im i ­
n a t in g  a l l  e x c e p t io n s  t o  th e  h e a r s a y  ru le .  Ohio v. Roberts, 
4 4 8  U .S .  5 6 ,  6 5  L .  E d .  2 d  5 9 7 ,  1 0 0  S . C t .  2 5 3 1  ( 1 9 8 0 ) .  T h e  
c o n f r o n t a t i o n  c la u s e  is m o r e  t h a n  a c o d i f i c a t i o n  o f  c o m m o n  
law  h e a r s a y  ru le s ,  a n d  m a y  b e  v io la t e d  e v e n  th o u g h  h e a r s a y
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s t a t em e n t s  a r e  a d m i t t e d  u n d e r  r e c o g n iz e d  e x c ep t io n s .  Cali­
fornia u. Green, 3 9 9  U .S .  1 49 , 2 6  L .  E d .  2d  4 8 9 ,  9 0  S .  C t .  
1 9 3 0  ( 1 9 7 0 ) .  T h e  r ig h t  t o  c o n f r o n t a t i o n  e x c lu d e s  s o m e  
h e a r s a y ,  a n d  " c o u n te n an c e s  o n l y  h e a r s a y  m a r k e d  w i th  such  
t ru s tw o r t h in e s s  t h a t  ' th e re  is n o  m a t e r i a l  d e p a r t u r e  f r o m  
th e  r e a s o n  o f  t h e  g e n e ra l  r u l e . 1" Roberts, a t  6 5 ,  q u o t in g  
Snyder u. Massachusetts, 2 9 1  U .S .  9 7 ,  1 0 7 , 7 8  L .  E d .  6 7 4 ,  
54  S .  C t .  3 ? j ,  9 0  A .L .R .  5 7 5  ( 1 9 3 4 ) .

[ 1 ]  T h e  g e n e ra l  a p p ro a c h  e m p lo y e d  b y  th e  S u p r e m e  
C o u r t  t o  t e s t  h e a r s a y  a d m is s i o n s  a g a in s t  c o n f r o n t a t i o n  
r ig h ts  re q u i r e s :  ( 1 )  E i t h e r  t h e  p r o d u c t i o n  o f  th e  o u t - o f -  
c o u r t  d e c la r a n t  o r  a  d e m o n s t r a t i o n  o f  u n a v a i la b i l i t y ,  a n d
( 2 )  a s su ran c e s  o f  r e l i a b i l i t y  o f  th e  s t a t e m e n t .  Roberts, a t  6 6 .  
" R e l i a b i l i t y  can  be in f e r r e d  w i t h o u t  m o r e  in  a  case w he re  
.'.he e v id en ce  f a l l s  w i th in  a  f i rm l y  r o o t e d  h e a r s a y  e x c ep t io n .  
I n  o t h e r  cases , th e  e v id en ce  m u s t  be  e x c lu d e d ,  a t  le a s t  
a b s e n t  a  s h ow in g  o f  p a r t i c u la r i z e d  g u a ra n te e s  o f  t r u s tw o r ­
th in e ss ."  ( F o o t n o t e  o m i t t e d . )  Roberts, a t  6 6 .

R C W  9 A .4 4 . 1 2 0  is n o t  w i t h in  th e  c a t e g o r y  o f  f i rm l y  
r o o t e d  h e a r s a y  e x c e p t io n s ,  a n d  b y  i t s  t e rm s  is t o  be  u sed  
w hen  th e  ch i ld 's  o u t - o f - c o u r t  d e c la r a t i o n  is " n o t  o th e rw is e  
a dm is s ib le  b y  s t a t u t e  o r  c o u r t  r u l e " .

T h e  r e q u i r e m e n t s  f o r  a d m is s io n  u n d e r  R C W  9 A .4 4 . 1 2 0  
c o m p o r t  w ith  th e  g e n e ra l  a p p r o a c h  u t i l i z e d  t o  t e s t  h e a r s a y  
ag a in s t  c o n f r o n t a t i o n  g u a ra n t ie s .  T h e  s t a t u t e  r e q u i r e s  a 
p r e l im in a r y  d e t e rm in a t i o n  " t h a t  t h e  t im e ,  c o n te n t ,  a n d  c i r ­
c um s ta n ce s  o f  th e  s t a t e m e n t  p r o v id e  s u f f i c i e n t  in d ic ia  o f  
r e l i a b i l i t y  . . . " .  I t  r e q u i r e s  th e  c h i ld  t o  t e s t i f y  a t  th e  p r o ­
ceed ings , o r  t o  b e  u n a v a i la b le ,  a n d  d o e s  n o t  a l t e r  th e  n ec ­
e s sa ry  s h ow in g  o f  u n a v a i la b i l i t y .  N e i t h e r  u n a v a i la b i l i t y  n o r  
r e l i a b i l i t y  w e re  s h ow n  p r i o r  t o  a d m i t t i n g  t h e  h e a r s a y  t e s t i ­
m o n y .

A
U navailability 

T h e  S i x t h  A m e n d m e n t  r e q u i r e s  a  d e m o n s t r a t i o n  o f  u n a ­
v a i l a b i l i t y  w h en  th e  d e c l a r a n t  w i tn e s s  is n o t  p r o d u c e d .  
Roberts, a t  6 5 .  A  w i tn e s s  m a y  n o t  b e  d e em ed  u n a v a i la b le
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un le s s  th e  p r o s e c u t io n  h a s  m a d e  a g o o d  f a i t h  e H o r t  t o  
o b ta in  th e  w itness ' p re s en c e  a t  t r i a l .  Barber v. Page, 3 9 0  
U .S .  7 1 9 ,  2 0  L .  E d .  2 d  2 5 5 ,  8 8  S .  C t .  1 3 1 8  ( 1 9 6 8 ) .  W h e n  a 
c o n f r o n t a b le  w i tn e ss  is n o t  p r o d u c e d  u n a v a i l a b i l i t y  m u s t  be  
c e r ta in .  State v. Smith, 8 5  W n . 2 d  8 4 0 ,  5 4 0  P . 2 d  4 2 4  ( 1 9 7 5 ) .

T h e  S t a t e  a c c ou n te d  f o r  th e  c h i ld r e n ' s  a b s en ce  b y  s a y in g  
t h e y  w e re  n o t  s u b p o e n a e d .  R e p o r t  o f  P r o c e e d in g s ,  v o l .  I I ,  a t  
17 . A p p a r e n t l y ,  t h e y  w e re  n o t  s u b p o e n a e d  b e c au se  t h e  
p r o s e c u t o r  b e l ie v ed  t h e y  w e re  " s t a t u t o r i l y  i n c o m p e t e n t " ,  
a n d  hen ce  u n a v a i la b le .  R e p o r t  o f  P r o c e e d in g s ,  v o l .  I I ,  a t  18 . 
T h e  S t a t e ’s e q u a t io n  o f  u n a v a i l a b i l i t y  a n d  in c o m p e t e n c y  is 
f a u l t y  in  s e v e r a l  re sp e c ts .  F i r s t ,  i n c o m p e te n c y  a n d  u n a v a i l ­
a b i l i t y  s e rv e  s e p a ra te  p u rp o s e s ,  a n d  m e a n  d i f f e r e n t  th in g s .  
S e c o n d ,  a s  th e  d is cu s s io n  on  r e l i a b i l i t y  b e low  in d ic a te s ,  a 
r e s o lu t i o n  t h a t  a  w itn e ss  is i n c o m p e t e n t  p r e c lu d e s  m o s t  
h e a r s a y  s t a t e m e n t s  o f  t h a t  w itn e s s  w h e t h e r  a v a i l a b l e  o r  
n o t .  T h i r d ,  th e  S t a t e  h a s  m i s c o n s t ru e d  th e  s t a t u t o r y  d e f i ­
n i t i o n  o f  in c om p e te n c y .

[ 2 ]  U n a v a i l a b i l i t y  m e a n s  t h a t  t h e  p r o p o n e n t  is n o t  
p r e s e n t ly  a b le  t o  o b t a i n  a  c o n f r o n t a b l e  w itn ess '  t e s t im o n y .  
I t  is u s u a l l y  based  o n  th e  p h y s ic a l  a b s en ce  o f  t h e  w itn e ss ,  
b u t  m a y  a ls o  a r is e  w h en  th e  w itn e s s  h a s  a s s e r t e d  a p r i v i ­
lege , re fu se s  t o  t e s t i f y ,  o r  c la im s  a  la c k  o f  m e m o r y .  See E R  
8 0 4 ( a ) ;  5 A  K .  T e g la n d ,  W a s h .  P r a c . ,  Evidence § 3 9 3  ( 2 d  ed . 
1 9 8 2 ) .  U n a v a i l a b i l i t y  in  th e  c o n s t i t u t i o n a l  s en se  a d d i t i o n ­
a l l y  r e q u i r e s  th e  p r o s e c u t o r  t o  m a k e  a  g o od  f a i t h  e T o r t  t o  
o b t a in  th e  w itness ' p re s en c e  a t  t r i a l .  Roberts, a t  7 4 .

C om p e te n c y ,  o n  t h e  o t h e r  h a n d ,  m e a n s  t h a t  t h e  w itn e s s  
"h a s  s u f f ic ie n t  m e n t a l  c a p a c i t y  t o  u n d e r s t a n d  th e  n a tu r e  
a n d  o b l ig a t i o n  o f  a n  o a th  a n d  po s se s sed  o f  s u f f i c i e n t  m in d  
a n d  m e m o r y  t o  o b s e rv e ,  re c o l le c t ,  a n d  n a r r a t e  th e  th in g s  he 
h a s  seen  o r  h e a rd . "  State v. Moorison, 4 3  W n . 2 d  2 3 ,  2 8 - 2 9 ,  
2 5 9  P . 2 d  1 1 0 5  ( 1 9 5 3 ) .  T h e  s t a t u t o r y  c a teg o r ie s  o f  p e r s o n s  
w h o  a re  in c o m p e t e n t  t o  t e s t i f y  i l l u s t r a t e  i ts  m ean in g :

( 1 )  T h o s e  w h o  a re  o f  u n s o u n d  m in d ,  o r  i n t o x i c a t e d  a t  
t h e  t im e  o f  t h e i r  p r o d u c t i o n  f o r  e x a m in a t i o n ,  a n d

(2 )  C h i ld r e n  u n d e r  t e n  y e a r s  o f  age, w h o  a p p e a r  in c a ­
p a b le  o f  re c e iv in g  j u s t  im p re s s io n s  o f  t h e  fa c ts ,  re s p e c t in g
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w h ic h  t h e y  a r e  e x a m in e d ,  o r  o f  r e la t i n g  t h e m  t r u ly .
R C W  5 .6 0 .0 5 0 .

[ 3 ]  I t  is c le a r  t h a t  c h i ld r e n  u n d e r  1 0  a re  n o t  s t a ' u t o r i l y  
in c om p e te n t .  O n ly  th o s e  c h i ld r e n  w h o  a r e  in c a p a b le  o f  p e r ­
ce iv in g  o r  t r u t h f u l l y  r e la t i n g  th e  f a c t s  o f  th e  case  a r e  
in c o m p e te n t .2 C o m p e t e n c y  is a m a t t e r  t o  be d e t e rm in e d  b y  
th e  t r i a l  c o u r t  w i th in  th e  f r a m e w o r k  o f  R C W  5 .6 0 .0 5 0 .  
State u. Froehlich, 9 6  W n . 2 d  3 0 1 ,  6 3 5  P . 2 d  127  ( 1 9 8 1 ) .  
G u id e l in e s  f o r  th e  t r i a l  c o u r t  in  r e a c h in g  its  d e t e rm in a t i o n  
p r e s u m e  t h a t  th e  c o u r t  h a s  e x a m in e d  th e  c h i id ,  o b s e rv e d  
h is  m a n n e r ,  in te l l ig e n c e ,  a n d  m e m o ry .  Lauderm ilk v. Car­
penter, 7 8  W n .2 d  9 2 ,  4 5 7  P . 2 d  1 0 0 4 ,  4 6 9  P . 2 d  5 4 7  ( 1 9 6 9 ) ;  
State v. Allen, 7 0  W n . 2 d  6 9 0 ,  4 2 4  P . 2 d  1 0 2 1  ( 1 9 6 7 ) .

S t i p u la t e d  i n c o m p e te n c y  b a sed  o n  a n  e r r o n e o u s  u n d e r ­
s t a n d in g  o f  s t a t u t o r y  i n c o m p e te n c y  is t o o  u n c e r t a in  a bas is  
t o  f in d  u n a v a i la b i l i t y .  T o  e x cu s e  p r o d u c t i o n  o f  a w itn e ss  
w hose  t e s t im o n y  is o l f e r e d  a g a in s t  a c r im in a l  d e f e n d a n t  
t h r o u g h  h e a r s a y  r e p e t i t i o n ,  a  m o r e  c e r t a i n  s h o w in g  is 
r e q u i r e d .  Roberts r e c o g n iz e d  t h a t  th e  g o od  f a i t h  e f f o r t  
i n c u m b e n t  o n  th e  S t a t e  t o  p r o d u c e  th e  w itn e ss  d o e s  n o t  
r e q u i r e  a f u t i l e  ac t .  " B u t  i f  t h e r e  is a  p o s s ib i l i t y ,  a lb e i t  
r e m o t e ,  t h a t  a f f i rm a t i v e  m e a s u r e s  m ig h t  p r o d u c e  th e  
d e c la r a n t ,  th e  o b l i g a t i o n  o f  g o od  fa i t h  may d e m a n d  th e i r  
e f f e c tu a t io n . "  Roberts, a t  7 4 .  T h e  u n e x p la in e d  f a i lu r e  o f  th e  
S t a t e  to  p r o d u c e  th e  c h i ld r e n  e x em p l i f i e s  th e  fe a r s  o f  o n e  
c o m m e n t a t o r  t h a t  R C W  9 A .4 4 . 1 2 0  m a y  s e rv e  as a d i s in c e n ­
t iv e  t o  c a l l  th e  c h i ld  w i tn e ss .  C o m m e n t ,  Confronting Child 
Victims o f Sex Abuse: The Unconstitutionality o f the 
Sexual Abuse Hearsay Exception, 7  U .  P u g e t  S o u n d  L .  
R e v .  3 8 7 ,  3 9 8  ( 1 9 8 4 ) .  B e c a u s e  th e  S t a t e  m a d e  n o  a p p a r e n t  
e f f o r t  t o  p r o d u c e  th e  c h i ld r e n  o r  t o  e xcu se  t h e i r  p r o d u c t i o n ,  
th e  f i r s t  o f  th e  Roberts r e q u i r e m e n t s ,  p r o d u c t i o n  o r  d e m ­
o n s t r a t e d  u n a v a i la b i l i t y ,  is n o t  m e t .

2C rR  6 .1 2 (c ) specifies no age at which ch ild ren ’s competency is suspect, p ro ­
vid ing : ‘ T h e  fo llow ing  persons a re  incom petent to  t e s t i fy : . . .  (2 )  c h ild ren  who do 
n o t has'e the capacity o f  receiving ju s t  im pressions o f  the facts ab ou t which they 
are exam ined o r  who d o  not have the capacity o f  re la tin g  them  tru ly ."  T h u s  the
m ateria l measure o f  competency is not age.
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[ 4 ]  O n e  o f  t h e  re a s o n s  f o r  f i n d in g  a  c h i ld  i n c o m p e t e n t  is 
in a b i l i t y  t o  rece ive  j u s t  im p re s s io n s  o f  th e  fa c ts  c o n c e rn in g  
the  e v en t .  R C W  5 . 6 0 . 0 5 0 ( 2 ) .  I f  th e  t r i a l  c o u r t  h a d  e x a m in e d  
th e  c h i ld r e n  a n d  f o u n d  th e m  in c o m p e t e n t  o n  t h i s  bas is , 
t h e i r  t e s t im o n y  w ou ld  be  t o o  u n r e l i a b le  f o r  a dm is s io n .

T h e  d e c la ra n t ' s  c om p e te n c y  is a  p r e c o n d i t i o n  t o  a d m i s ­
s ion  o f  h is  h e a r s a y  s t a t e m e n t s  as a re  o t h e r  t e s t im o n ia l  
q u a l i f i c a t io n s .

T h e  h e a r s a y  r u le  is  m e r e l y  a n  a d d i t i o n a l  t e s t  o r  s a f e ­
g u a rd  to  be a p p l i e d  t o  t e s t im o n ia l  e v id e n ce  o th e rw is e  
adm is s ib le .  T h e  a dm is s io n  o f  h e a r s a y  s t a t e m e n t s ,  b y  w ay  
o f  e x c e p t io n  to  th e  ru le ,  t h e r e f o r e  p re s u p p o s e s  t h a t  the  
a s s e r t o r  po sse ssed  th e  qualifications o f a witness . . .  in  
r e g a rd  l o  k n ow le d g e  a n d  th e  l i k e .

(F o o t n o t e  o m i t t e d . )  5  J .  W ig m o r e ,  Evidence § 1 4 2 4 ,  a t  2 5 5  
( r e v .  1 9 7 4 ) .

[ 5 ]  I f  th e  d e c la r a n t  w as n o t  c o m p e t e n t  a t  th e  t im e  o f  
m a k in g  th e  s t a tem en ts ,  th e  s t a t e m e n t s  m a y  n o t  be  i n t r o ­
duced  t h r o u g h  h e a r s a y  r e p e t i t i o n .  5  J .  W ig m o re ,  supra a t  
3 04 . T h e  e x c ep t io n s  to  th is  g e n e ra l  r u le  a re  re s  ges tae  
u t te ra n c e s  o r  f r e s h  c o m p la in t s . 3 State v. Lounsbery, 74  
W n .2 d  6 5 9 ,  6 6 1 ,  4 4 5  P . 2 d  1 01 7  ( 1 9 6 8 ) ;  State u. Murley, 3 5  
W n .2 d  2 3 3 ,  2 3 6 - 3 7 ,  2 1 2  P . 2 d  8 0 1  ( 1 9 4 9 ) ;  State v. Beaudin, 
7 6  W a sh .  3 0 6 ,  3 0 7 ,  136  P .  137  ( 1 9 1 3 ) .  See also 4 J .  W e i n ­
s te in  U  M .  B e rg e r ,  Evidence 11 8 0 4 ( a ) i 0 1  ], a t  8 0 4 - 4 0  ( 1 9 8 1 ) .  
E x c e p t io n s  t o  th e  g e n e ra l  r u l e  a r e  b a s ed  o n  th e  h i s t o r i c a l l y  
e s ta b l i s h e d  t r u s tw o r t h in e s s  o f  th e  s t a t em en t .

A  re v iew  o f  th e  s u b je c t  in d ic a te s  t h a t  cases in v o lv in g  
an in d e c e n t  a s s a u l t  u p o n  a c h i ld  s e em  to  rece ive  r a t h e r  
s p e c ia l  t r e a tm e n t .  T h e  c o u r t s  q u i t e  f r e q u e n t l y  h a v e  
a d m i t t e d  h e a r s a y  s t a t e m e n t s  o f  a c h i ld  t e n d in g  t o  
in c r im in a te  th e  d e fe n d a n t .  U s u a l l y  s u c h  s ta t e m e n t s  a re

^ 'h e  te rm  "res gestae" has fa llen  in to  d isuse in fa vo r o f  the m ore precise ev i­
den tia ry  ru les o f  p resen t sense im pression , excited u tte rance , then existing m en­
ta l, em otiona l, o r  physica l cond ition , and sta tem en ts fo r purposes o f m edical 
diagnosis o r  trea tm en t. See E R  8 0 3 (a ) (1 ) , (2 ) , (3 ) , (4 ) ;  E . C lea ry , McCormick on 
Evidence § 288  (2d  ed. 1972).
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j u s t i f i e d  o n  th e  bas is  o f  res gestae, o r  b ecau se  th e y  t e n d  
t o  sh ow  th e  c o n d i t i o n  o f  t h e  c h i ld  a t  t h e  t im e  o f  t h e  
s t a tem en t .  H ow e v e r ,  s om e  cases le a v e  th e  im p re s s io n  
th a t  th e  t e s t im o n y  was a l low ed  p u r e l y  b ecau se  o f  a b h o r ­
rence  o f  th e  c r im e  in v o lv e d .  T h e  b e t t e r - r e a s o n e d  cases 
seem  to  r e q u i r e  th a t ,  w i th  th e  e x c e p t io n  o f  res gestae 
utterances, a l l  h e a r s a y  s t a t e m e n t s  in t r o d u c e d  u n d e r  a n y  
e x c ep t io n  t o  th e  r u le  s h o u ld  b e  m a d e  b y  s om e o n e  c o m ­
p e t e n t  as a  w itn e ss  a t  t h e  t im e  th e  s t a t e m e n t  was m ad e .

( F o o t n o t e s  o m i t t e d . )  S t a f f o r d ,  The Child as a Witness, 3 7  
W a sh .  L .  R e v .  3 0 3 ,  a t  3 0 7  ( 1 9 6 2 ) .  T h e  t r i a l  c o u r t  d id  n o t  
d e t e rm in e  w h e th e r  t h e  c h i ld r e n  w e re  c o m p e t e n t  w h en  th e y  
m ad e  th e  s t a t em e n t s .  I f  t h e y  w e re  n o t ,  t h e i r  s t a t e m e n t s  
m u s t  be e x c lu d e d  as b e in g  u n re l i a b le .

[ 6 ]  A d e q u a te  in d ic ia  o f  r e l i a b i l i t y  m u s t  be  f o u n d  in  r e f ­
e rence  t o  c i rc um s ta n c e s  s u r r o u n d in g  th e  m a k in g  o f  th e  o u t -  
o f - c o u r t  s t a t e m e n t ,  a n d  n o t  f r o m  su b s e q u e n t  c o r r o b o r a t i o n  
o f  t h e  c r im in a l  a c t .  " T h e  c i r c u m s t a n t i a l  g u a r a n t e e s  o f  
t ru s tw o r t h in e s s  on  w h ich  th e  v a r io u s  spec i f ic  e x c e p t io n s  to  
th e  h e a r s a y  ru le  a re  b ased  a re  th o s e  t h a t  e x is te d  a t  the  
t im e  th e  s t a t e m e n t  was  m ad e  a n d  d o  n o t  in c lu d e  th o s e  t h a t  
m a y  be a d d ed  b y  u s ing  h in d s ig h t . "  H uff u. White Motor 
Corp., 6 0 9  F . 2 d  2 8 6 ,  2 9 2  ( 7 t h  C i r .  1 9 7 9 ) .  T h e  t r i a l  c o u r t  
s ta te d  th a t  i t  f o u n d  r e l i a b i l i t y  in  t h e  t im e ,  c o n t e n t ,  a n d  
c i rcum s tan ce s  o f  th e  s t a t e m e n t ,  b u t  in  s o  f in d in g  in d ic a te d  
o n ly  o n e  f a c t o r— th e  d e f e n d a n t ' s  c o n fe s s io n s .  T h e  t r i a l  
c o u r t  was a p p a r e n t l y  p e r s u a d e d  t h a t  th e  s t a t e m e n t s  o f  th e  
c h i ld r e n  m u s t  b e  r e l i a b le ,  i f ,  in  h in d s ig h t  t h e y  p r o v e  t o  be  
t ru e . R C W  9 A .4 4 . 1 2 0  d e m a n d s  m o re .

T h e  s t a tu t e  r e q u i r e s  s e p a r a t e  d e t e rm in a t i o n s  o f  r e l i a b i l ­
i t y  and c o r r o b o r a t i o n  w h en  th e  c h i ld  is u n a v a i la b le .  T h e  
w o rd  "a n d "  is c o n ju n c t iv e .  State u. Carr, 9 7  W n .2 d  4 3 6 ,  
4 3 6 ,  6 4 5  P . 2 d  1 0 9 8  ( 1 9 8 2 ) .  T h e  L e g i s la t u r e  w o u ld  h a v e  u sed  
th e  w o rd  " o r "  h ad  i t  in t e n d e d  th e  d is ju n c t i v e .  Childers u. 
Childers, 8 9  W n .2 d  5 9 2 ,  5 7 5  P . 2 d  2 0 1  ( 1 9 7 8 ) ;  State v. 
Dixon, 7 8  W n . 2 d  7 9 6  4 7 9  P . 2 d  9 3 1  ( 1 9 7 1 ) .  A l t h o u g h  
d e fe n d an t 's  c o n fe s s io n  was o f f e r e d  a s  c o r r o b o r a t i o n ,  w h o l l y  
a b s en t  a re  t h e  re q u is i t e  c i r c u m s t a n t i a l  g u a ra n t ie s  o f  r e l i ­
a b i l i ty .
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T h e  S u p r e m e  C o u r t  a l l o w e d  t h a t  h e a r s a y  e x c e p t io n s  b e a r  
a d e q u a te  in d ic ia  o f  r e l i a b i l i t y  w h en  "m a r k e d  w ith  such  
t ru s tw o r t h in e s s  t h a t  ' th e re  is n o  m a t e r i a l  d e p a r t u r e  f r o m  
th e  re a s o n  o f  th e  g e n e ra l  r u l e . "  Ohio u. Roberts, 4 4 8  U .S .  
5 6 ,  6 5 ,  6 5  L .  E d .  2d  5 9 7 ,  1 0 0  S . C t .  2 5 3 1  ( 1 9 8 0 )  ( q u o t in g  
Snyder u. Massachusetts, 2 91  U .S .  9 7 ,  1 07 , 7 8  L .  E d .  6 7 4 ,  
5 4  S .  C t .  3 3 0 ,  9 0  A .L .R .  5 7 5  ( 1 9 3 4 ) ) .  T h e  r a t i o n a le  u n d e r l y ­
ing h e a rs a y  e x c ep t io n s  is w e l l  e xp re s sed  b y  W ig m o re :

T h e  p u rp o s e  a n d  r e a s o n  o f  th e  h e a r s a y  r u l e  is th e  k e y  
t o  th e  e x c e p t io n s  t o  it.

T h e  th e o r y  o f  th e  h e a r s a y  ru le  . . .  is t h a t  the  m a n y  
p o s s ib le  s o u rc e s  o f  in a c c u ra c y  a n d  u n t r u s tw o r t h in e s s  
w h ich  m a y  l ie  u n d e rn e a th  th e  b a r e  u n te s te d  a s s e r t i o n  o f  
a w itn ess  can  b e s t  be b r o u g h t  t o  l ig h t  a nd  e x p o s e d ,  i f  
t h e y  e x is t ,  b y  th e  te s t  o f  c r o s s - e x a m in a t i o n .  B u t  th is  te s t 
o r  s e c u r i t y  m a y  in a g iven  in s ta n c e  be s u p e r f lu o u s ;  i t  m a y  
be s u f f i c ie n t ly  c le a r ,  in  t h a t  in s ta n c e , t h a t  th e  s t a t e m e n t  
o f f e r e d  is f r e e  e n o u g h  f r o m  th e  r i s k  o f  in a c c u ra c y  a n d  
u n t ru s tw o r th in e s s ,  so  th a t  t h e  te s t  o f  c r o s s - e x a m in a t i o n  
w o u ld  be  a  w o r k  o f  s u p e r e r o g a t io n .

5  J .  W ig m o re ,  Evidence § 1 4 2 0 ,  a t  2 51  ( r e v .  1 9 7 4 ) .  A n y  
s t a t e m e n t  o f f e r e d  as a n  e x c e p t io n  t o  th e  h e a r s a y  ru le  m u s t  
b e  m a d e  u n d e r  c i rc um s ta n c e s  c o m p a r a b le  in  t h e i r  i n h e r e n t  
t r u s tw o r t h in e s s  t o  s e rv e  as a  s u b s t i t u t e  f o r  c ro s s  e x a m in a ­
t io n .

W h e r e  c ro s s  e x a m in a t i o n  w o u ld  b e  s u p e r f lu o u s ,  t h e  r ig h t  
o f  c o n f r o n t a t i o n  is n o t  o f f e n d e d .  W h e r e  c ro s s  e x a m in a t i o n  
w o u ld  s e rv e  t o  e x p o s e  u n t r u s tw o r t h in e s s  o r  in a c c u ra c y ,  
d e n ia l  o f  c o n f r o n t a t i o r  " " w o u l d  be c o n s t i t u t i o n a l  e r r o r  o f  
th e  f i r s t  m a g n i tu d e  a n d  n o  a m o u n t  o f  s h ow in g  o f  w an t  o f  
p re ju d ic e  w o u ld  c u re  i t . "  . . .'" (C i t a t i o n  o m i t t e d . )  Davis v. 
Alaska, 4 1 5  U .S .  3 0 8 ,  3 1 8 ,  3 9  L .  E d .  2 d  3 4 7 ,  94  S . C t .  1 1 0 5  
( 1 9 7 4 )  (c i t in g  Smith v. Illinois, 3 9 0  U .S .  1 2 9 , 1 3 1 ,  19 L .  E d .  
2d  9 5 6 ,  8 8  S . C t .  7 4 8  ( 1 9 6 8 ) ) .

R e c e n t l y  th is  c o u r t  a d o p te d  a  s e t  o f  f a c t o r s  a p p l i c a b le  to  
d e t e rm in in g  th e  r e l i a b i l i t y  o f  o u t - o f - c o u r t  d e c la r a t i o n s .  
State v. Parris, 9 8  W n . 2 d  1 4 0 ,  6 5 4  P.;~d 7 7  ( 1 9 8 2 ) .  T h o s e  
fa c t o r s  a re : " ( 1 )  w h e th e r  t h e r e  is a n  a p p a r e n t  m o t iv e  to  lie ;
( 2 )  t h e  g e n e ra l  c h a r a c t e r  o f  th e  d e c la r a n t ;  ( 3 )  w h e th e r  m o re
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t h a n  on e  p e r s o n  h e a rd  th e  s t a t em e n t s ;  ( 4 )  w h e t h e r  th e  
s t a t e m e n t s  w e re  m ad e  s p o n t a n e o u s ly ;  a n d  ( 5 )  th e  t im in g  o f  
t h e  d e c la r a t i o n  a n d  th e  r e la t i o n s h ip  b e tw een  th e  d e c la r a n t  
a n d  th e  w itn e s s . "  Parris, a t  1 46 . W e  a d d e d  t h a t  th e s e  f a c ­
t o r s  w e re  n o t  e x c lu s iv e  a n d  s h o u ld  be c o n s id e re d  w i th  th e  
a d d i t i o n a l  f a c t o r s  in  Dutton v. Evans, 4 0 0  U .S .  7 4 ,  8 8 - 8 9 ,  
27  L .  E d .  2d  2 1 3 ,  91 S .  C t .  2 1 0  ( 1 9 7 0 ) :  ( 1 )  th e  s t a t e m e n t  
c o n ta in s  n o  e xp re s s  a s s e r t i o n  a b o u t  p a s t  fa c t ,  ( 2 )  c ro s s  
e x a m in a t i o n  c o u ld  n o t  s h ow  th e  d e c la ra n t ' s  la c k  o f  k n o w l ­
edge , ( 3 )  t h e  p o s s ib i l i t y  o f  th e  d e c la r a n t ' s  f a u l t y  r e c o l le c t i o n  
is r e m o t e ,  a n d  ( 4 )  th e  c i r c um s ta n c e s  s u r r o u n d in g  t h e  s t a t e ­
m e n t  ( in  t h a t  case  s p o n t a n e o u s  a n d  a g a in s t  in t e r e s t )  a r e  
such  t h a t  t h e r e  is n o  r e a s o n  t o  s u p p o s e  th e  d e c l a r a n t  m i s ­
r e p r e s e n t e d  d e fe n d a n t ' s  in v o lv e m e n t .

A p p ly in g  the  Parris f a c to r s  t o  th e  c i r c um s ta n c e s  o f  th e  
p r e s e n t  case , th e  s t a t e m e n t s  c a n n o t  be  d e e m e d  s u f l i c i e n t l y  
t r u s tw o r t h y  to  d e p r iv e  th e  d e f e n d a n t  o f  h is  r i g h t  o f  c o n ­
f r o n t a t i o n .  F i r s t ,  th e re  was a m o t i v e  t o  l ie ,  a n d  ea ch  c h i ld  
i n i t i a l l y  t o ld  a d i f f e r e n t  v e rs io n  o f  th e  s o u rc e  o f  t h e  c a n d y  
th e y  w e re  n o t  su p p o s e d  to  h ave . S e c o n d ,  a l l  th e  re c o rd  
r e v e a ls  a b o u t  th e  c h a ra c t e r  o f  t h e  c h i ld r e n  is t h e  p a r t ie s '  
s t i p u la t i o n  t h a t  th e  c h i ld r e n  w e re  in c o m p e t e n t  w itn e sse s  
du e  t o  t h e i r  t e n d e r  y e a rs .  T h i r d ,  th e  in i t i a l  s t a t e m e n t s  o f  
the  c h i ld r e n  w ere  m ad e  t o  o n e  p e r s o n ,  a l t h o u g h  s u b s e q u e n t  
r e p e t i t i o n s  w e re  h e a rd  b y  o th e r s .  F o u r t h ,  t h e  s t a t e m e n t s  
w e re  n o t  m a d e  s p o n t a n e o u s ly ,  b u t  in  r e s p o n s e  to  q u e s t i o n ­
ing. F i f t h ,  a s  r e g a rd s  t im in g ,  b o th  m o th e r s  h a d  be en  t o ld  o f  
th e  s t r o n g  l i k e l i h o o d  t h a t  th e  d e f e n d a n t  h a d  c o m m i t t e d  
in d e c en t  l i b e r t i e s  u p on  th e i r  c h i ld r e n  before th e  m o th e r s  
q u e s t i o n ed  th e i r  c h i ld re n .  T h e y  w ere  a r g u a b ly  p re d i s p o s e d  
t o  c o n f i rm  w h a t  th e y  h a d  been  to ld .  T h e i r  r e l a t i o n s h ip  t o  
t h e i r  c h i ld r e n  is u n d e r s t a n d a b ly  o f  a c h a r a c t e r  w h ich  m a k e s  
t h e i r  o b je c t i v i t y  q u e s t io n ab le .

T h e  r e l i a b i l i t y  o f  th e  s t a t e m e n t s  d o e s  n o t  f a r e  b e t t e r  
u n d e r  the  Dutton  f a c to r s .  T h e  s t a t e m e n t s  w e re  u n d e n i a b ly  
a s s e r t io n s  o f  p a s t  fac ts . W h i l e  th e  d e f e n d a n t  a d m i t t e d  t o  
m is c o n d u c t  w i th  M ,  he  d en ie d  a n y  w ro n g d o in g  a s  t o  J .  
C ro s s  e x a m in a t i o n  was a p p r o p r i a t e  r e g a rd in g  th i s  d i s p u t e .
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T h e r e  is n o  c o n te n t io n  t h a t  t h e  s t a t e m e n t s  w e re  e i t h e r  
s p o n ta n e o u s  o r  a g a in s t  in te re s t .

T h e  S t a t e  a rg u e s  t h a t  th e  f a c t o r s  u sed  t o  t e s t  r e l i a b i l i t y  
in  United States v. Nick, 6 0 4  F . 2 d  1 1 9 9  ( 9 t h  C i r .  1 9 7 9 )  a r e  
m o re  a p p r o p r i a t e  b ec au se  th a t  case i n v o lv e d  th e  o u t - o f -  
c o u r t  s t a t e m e n t s  o f  a y o u n g  c h i ld  v ic t im  o f  s e x u a l  abu se . 
Nick, h ow e v e r ,  is a  v e r y  d i f f e r e n t  case  f r o m  th e  p r e s e n t  
o n e .  T h e r e ,  t h e  s t a t e m e n t s  f e l l  i n t o  tw o  w e l l  r e c o g n iz e d  
h e a r s a y  e x c e p t i o n s — e x c i t e d  u t t e r a n c e s  a n d  s t a t e m e n t s  
m a d e  t o  a  p h y s ic ia n  f o r  p u rp o s e  o f  d iag n o s is .  F e d .  R .  E v id .  
8 0 3 ( a ) ( 2 )  a n d  (4 ) .  See E R  8 0 3 ( a ) ( 2 )  a n d  ( 4 ) .  I n  a d d i t i o n ,  
th e  ch i ld 's  s t a t e m e n t  in  Nick w as  m a d e  in d i r e c t  r e s p o n s e  
t o  t h e  m o th e r ' s  o b s e r v a t i o n  o f  t h e  c h i ld ' s  s o i le d  c lo th in g ,  
u p s e t  c o n d i t i o n ,  ant. a p p a r e n t  p a in  a n d  d i s t r e s s  s h o r t l y  
a f t e r  th e  m o t h e r  d i s c o v e re d  h im  a s le e p  in  a lo c k e d  r o o m  
w ith  th e  d e fe n d a n t ,  a n d  w i th  h is  p a n t s  u n z ip p e d .  Nick, a t  
1 2 0 4 .  I n  th e  p r e s e n t  case , a n  in d e t e rm in a t e  a m o u n t  o f  t im e  
e la p s e d  b e tw een  th e  a l le g e d  a c t  a n d  th e  ch i ld ' s  r e p o r t i n g  o f  
i t ,  a n d  t h e r e  w e re  a p p a r e n t l y  n o  o b s e r v a b le  in d ic a t i o n s  o f  
a s s a u l t ,  p a in ,  o r  d is t re s s .

T h e  m o s t  im p o r t a n t  d i s t in c t i o n  b e tw een  Nick a n d  th e  
case b e fo r e  u s  is th e  h e a r s a y  s t a t e m e n t s  o f f e r e d  in  Nick f e l l  
in t o  e x is t in g  h e a r s a y  e x c e p t io n s  g r o u n d e d  in r e l i a b i l i t y  in 
t h e  c i r c um s ta n c e s  o f  t h e i r  m a k in g .  R C W  9 A .4 4 . 1 2 0  r e q u i r e s  
th e  t r i a l  c o u r t  t o  e x a m in e  th e  c i r c um s ta n c e s  o f  t h e  s t a t e ­
m e n t  f o r  in d ic ia  o f  r e l i a b i l i t y .  T h e  m e a s u r e  o f  r e l i a b i l i t y  is 
t h a t  w h ich  is e q u iv a le n t  t o  o t h e r  f i rm ly  r o o t e d  h e a r s a y  
e x c ep t io n s .  T h e  t im e ,  c o n te n t ,  a n d  c i r c um s ta n c e s  o f  th e  
s t a t e m e n t s  o f f e r e d  a g a in s t  R y a n  d o  n o t  b e a r  a d e q u a t e  i n d i ­
c ia  o f  r e l i a b i l i t y  s u f f i c i e n t  t o  m a k e  c ro s s  e x a m in a t i o n  a n d  
f a c e - t o - f a c e  c o n f r o n t a t i o n  s u p e r f lu o u s .  T h e  t r i a l  c o u r t  
e r r e d  in  p e rm i t t i n g  th e  i n t r o d u c t i o n  o f  th e  c h i ld r e n ' s  s t a t e ­
m e n ts  t h r o u g h  h e a r s a y  r e p e t i t i o n .

I I
Corpus Delicti

D e f e n d a n t  is c o r r e c t  in  c o n te n d in g  t h a t  a  c o n v ic t i o n  c a n ­
n o t  be  s u s ta  n e d  o n  a  c o n fe s s io n  a lo n e .
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[ 7 ]  S o m e  c o r r o b o r a t i v e  e v id e n ce  e s t a b l i s h in g  th e  c o rp u s  
d e l ic t i  is n e c e s sa ry  t o  s u s ta in  a c o n v ic t io n  b ased  o n  a c o n ­
fe s s ion . State v. Bean, 8 9  W n . 2 d  4 6 7 ,  4 7 4 ,  5 7 2  P . 2 d  1 1 0 2  
( 1 9 7 8 ) .  T h e  i n d e p e n d e n t  e v id en ce  need  o n ly  e s ta b l i s h  a 
p r im a  fa c ie  case  t h a t  a c r im e  has  been  c o m m i t t e d .  State u. 
Goranson, 6 7  W n . 2 d  4 5 6 ,  4 6 0 ,  4 0 8  P . 2 d  7  ( 1 9 6 5 ) .  T h e  c o r ­
pu s  d e l ic t i  n e ed  n o t  be  p r o v e n  b e y o n d  a r e a s o n a b le  d o u b t ,  
o r  ev en  a  p r e p o n d e r a n c e  o f  th e  e v id en ce , b u t  a  c o n fe s s io n  
a lo n e  d o e s  n o t  e s t a b l i s h  it . S late u. Meyer, 3 7  W n . 2 d  7 5 9 ,  
7 6 3 ,  2 2 6  P . 2 d  2 0 4  ( 1 9 5 1 ) .  W i t h o u t  t h e  h e a r s a y  s t a t e m e n t s  
o f  th e  c h i ld r e n ,  th e  S t a t e  h a s  n o t  e s ta b l i s h e d  th e  c o rp u s  
d e l ic t i ,  a n d  we m u s t  r e v e r s e  th e  c o n v ic t io n .

I l l
S e p a r a t io n  o k  P o w e r s

D e f e n d a n t  a rg u e s  t h a t  th e  e n a c tm e n t  o f  R C W  9 A .4 4 . J 2 0 ,  
a h e a r s a y  e x c e p t io n ,  v io la t e s  th e  s e p a r a t i o n  o f  p ow e rs  d o c ­
t r i n e  in t h a t  t h e  s t a t u t e  is a  le g is la t iv e  in v a s io n  o f  th e  j u d i ­
c ia l p ro v in c e .  W e  d is ag re e .

[ 8 ]  W h e r e  a r u le  o f  c o u r t  is i n c o n s i s t e n t  w i th  a p r o c e ­
d u r a l  s t a tu t e ,  th e  c o u r t ' s  r u l e m a k in g  p o w e r  is s u p rem e .  
Petrarca u. Halligan, 8 3  W n .2 d  7 7 3 ,  5 2 2  P . 2 d  8 2 7  ( 1 9 7 4 ) .  
N o n e th e le s s ,  a p p a r e n t  c o n f l i c t s  be tw een  a  c o u r t  r u l e  a n d  a 
s t a t u t o r y  p r o v i s i o n  s h o u ld  be h a rm o n iz e d ,  a n d  b o th  g iven  
e f fe c t  i f  p o s s ib le .  Emwright v. King Cy., 9 6  W n .2 d  5 3 8 ,  5 4 3 ,  
6 3 7  P . 2d  6 5 6  ( 1 9 8 1 ) .

L e g i s la t i v e  e n a c tm e n t  o f  h e a r s a y  e x c ep t io n s  is  s p e c i f i ­
c a l l y  c o n t e m p la t e d  b y  th e  R u le s  o f  E v id e n c e .  E R  8 0 2  
s ta te s :  " H e a r s a y  is n o t  a dm is s ib le  e x c e p t  as p r o v id e d  b y  
th ese  ru le s ,  b y  o t h e r  c o u r t  ru le s ,  o r  by statute." ( I t a l i c s  
o u r s . )  N e v e r th e le s s ,  s t a t u t o r y  e n a c tm e n ts  o f  e v id e n t i a r y  
ru le s  a re  s u b je c t  t o  j u d i c i a l  re v iew , th i s  c o u r t  b e in g  th e  f in a l  
a rb i t e r  o f  e v id e n t i a r y  ru le s .

D e f e n d a n t  sugges ts  t h a t  t h e  s t a tu t e  ;<’ in  c o n f l i c t  w i th  
c o u r t  ru le s  re g a rd in g  c om p e te n c y .  See C r l .  <,.12. T h e  s t a t ­
u te  d o e s  n o t  p r o v id e  t h a t  a n  in c om p e te n t ' s  s t a t e m e n t  is 
a dm is s ib le ,  a n d  as th is  o p in i o n  m a k e s  c le a r ,  such  a s t a t e ­
m e n t  is in a d m is s ib le  a b s e n t  p a r t i c u la r i z e d  g u a ra n t ie s  o f
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t ru s tw o r t h in e s s .

I V
S ufficiency of T iti.e of Act

[ 9 ]  D e f e n d a n t  c o n t e n d s  t h a t  t h e  t i t le  o f  th e  ac t  was 
in s u f f ic ie n t  t o  g ive  n o t ic e  o f  its  c o n te n t s  as r e q u i r e d  b y  
C o n s t ,  a r t .  2 , § 19 , w h ic h  p r o v id e s :  " N o  b i l l  s h a l l  em b ra c e  
m o re  th a n  on e  s u b je c t ,  a n d  t h a t  s h a l l  be e x p re s se d  in th e  
t i t le . "  T h e  t i t le  o f  L a w s  o f  1 9 8 2 ,  ch . 129 , beg ins  "C h i ld  
A bu se— A d m is s ib i l i t y  o f  C h i ld ' s  S t a t e m e n t " .

T h e  tes t o f  t h e  t i t le ' s  s u f f ic ie n c y  is w h e t h e r  i t  p r o v id e s  
su f f ic ie n t  n o t ic e  t o  le ad  a n  in te re s te d  p e r s o n  t o  in q u i r e  in t o  
th e  b i l l ' s  c o n te n ts .  State u. Lounsbery, 74  W n . 2 d  6 5 9 ,  6 6 4 -  
65 , 4 4 5  P . 2 d  1 0 1 7  ( 1 9 6 8 ) .  T h e  t i t l e  o f  th e  p r e s e n t  a c t  w as 
c le a r ly  su f f ic ie n t  t o  put. t h e  p u b l i c  o n  in q u i r y ,  a n d  e v id en ce s  
a " r a t i o n a l  u n i t y "  b e tw een  th e  g e n e r a l  s u b je c t  a n d  its  c o n ­
ten ts . See Barde u. State, 9 0  W n . 2 d  4 7 0 ,  5 8 4  P . 2 d  3 9 0  
( 1 9 7 8 ) .

V
E x  P ost F acto Application 

D e fe n d a n t  a rgu e s  t h a t  th e  a p p l i c a t i o n  o f  R C W  9 A .4 4 . 1 2 0  
was e x  p o s t  f a c t o  a s  t o  c o u n t  2 . W e  n e e d  n o t  d e c id e  
w h e th e r  th e  a p p l i c a t i o n  o f  R C W  9 A .4 4 . 1 2 0  w o u ld  be ex 
p o s t  f a c to  as th e  S t a t e  a t t e m p t e d  t o  p ro v e  th e  ch a rg ed  
c o n d u c t  o c c u r r e d  a f t e r  th e  e f fe c t iv e  d a t e  o f  th e  act . I n  a n y  
even t ,  a n  a p p l i c a t i o n  o f  t h i s  s t a t u t e  w o u ld  n o t  be ex  p o s t  
fa c to ,  as i t  n e i t h e r  in c r e a s e s  p u n i s h m e n t ,  c h a n g e s  th e  
n a tu re  o f  th e  c r im e  c h a rg ed ,  n o r  a l t e r s  th e  n ece s sa ry  d eg ree  
o f  p r o o f  r e q u i r e d .  State u. Clevenger, 6 9  W n .2 d  136 , 142 , 
4 1 7  P . 2 d  6 2 6  ( 1 9 6 6 ) .

C o n c l u s io n
W e  re v e rs e  a n d  r e m a n d  f o r  f u r t h e r  p ro c e ed ing s . R C W  

9 A .4 4 . 1 2 0  fa c i a l l y  c o n f o rm s  to  th e  r e q u i r e m e n t s  o f  th e  c o n ­
s t i t u t i o n a l  r ig h t  to  c o n f r o n t a t i o n .  N o n e th e le s s ,  th e  S l a t e  
d id  n o t  m e e t  th e  s t a t u t o r y  a n d  c o n s t i t u t i o n a l  b u rd e n s  o f  
sh ow ing  u n a v a i la b i l i t y ,  a n d  r e l i a b i l i t y  p r e l im in a r y  to  i n t r o ­
d u c t io n  o f  t h e  h e a r s a y  s t a t e m e n t s .  A s  a  c o n v ic t i o n  c a n n o t
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be  s u s t a i n e d  o n  a n  u n c o r r o b o r a t e d  c o n f e s s i o n  a l o n e ,  
d e fe n d a n t ' s  c o n v ic t i o n  m u s t  be re v e rs ed . T h e  e n a c tm e n t  o f  
R C W  9 A .4 4 . 1 2 0  n e i t h e r  v io la t e s  th e  s e p a r a t i o n  o f  p ow e rs  
d o c t r in e ,  c o n s t i t u t i o n a l  n o t ic e  r e q u i r e m e n t s ,  n o r  ex  p o s t  
fa c to  r e s t r i c t i o n s .

R osellini, Brachtenbach, and P earson, JJ .,  and C un­
ningham, J. Pro Tern., concur.

Dolliver, J .  ( c o n c u r r i n g )—I c o n c u r  w i th  t h e  r e s u l t  
r e a c h ed  b y  th e  m a jo r i t y .  T h i s  c o n c u r r e n c e  is ba sed  s o le ly  
o n  th e  f a c t  th e  r e c o rd  d o e s  n o t  d is c lo se  t h a t  in  f a c t  th e  
p ro s e c u t io n  m a d e  a  "g o od  fa i t h  e f f o r t "  t o  o b t a in  M 's  p r e s ­
ence a t  th e  t r i a l .  See Barber u. Page, 3 9 0  U .S .  7 1 9 ,  2 0  L .  
E d .  2d  2 5 5 ,  8 8  S .  C t .  1 3 1 8  ( 1 9 6 8 ) .  W h i l e  I  ag ree  th e  p a r t i e s  
a n d  t h e  c o u r t  a p p a r e n t l y  m i s u n d e r s t o o d  R C W  5 . 6 0 . 0 5 0  
(p e r s o n s  in c o m p e te n t  J,o t e s t i f y ) ,  i t  is a p p r o p r i a t e  t o  p o in t  
o u t  t h a t  b o th  p a r t ie s ,  a t  t r i a l ,  stipulated  as t o  th e  i n c o m ­
pe ten ce  a n d  t h u s  th e  u n a v a i l a b i l i t y  o f  M  a t  th e  t r i a l .  F u r ­
t h e rm o r e ,  on  a p p e a l  d e f e n d a n t  conceded " t h e  S t a t e  has  
m e t  th e  c o n s t i t u t i o n a l  u n a v a i l a b i l i t y  s t a n d a r d  r e q u i r e d  
u n d e r  Barber u. Page" ( B r i e f  o f  A p p e l l a n t ,  a t  1 2 ) ,  i.e., th e  
good  fa i t h  s t a n d a rd .  G iv e n  th e se  s t i p u la t i o n s  a n d  a d m i s ­
s ion s  b y  d e f e n d a n t ,  i t  is e. l o n g  re a c h  f o r  th e  c o u r t  t o  f in d  M  
was n o t  u n a v a i la b le  a s  a w itn e ss . N o n e th e le s s ,  s in ce  th e  
r e c o rd  is d e v o id  o f  a n y  u n d e r l y i n g  ju s t i f i c a t i o n  f o r  th e  s t i p ­
u la t i o n  a n d  c once s s ion  b y  c o u n se l  o n  b e h a l f  o f  th e  d e f e n d ­
a n t ,  I  am  c o n s t r a in e d  t o  j o i n  th e  m a jo r i t y  in  i t s  r e v e r s a l  o f  
d e fe n d a n t ' s  c o n v ic t io n  o n  b o th  c oun ts .

T h e r e  a re  tw o  o t h e r  i t em s  w h ich  I  b e l ie v e  need  c o m m e n t :
( 1 )  A l t h o u g h  in th is  case th e  p a r t i e s  a n d  th e  c o u r t  m i s c o n ­
s t ru e d  th e  s t a tu t e  on  c om p e te n c y ,  R C W  5 .6 0 .0 5 0 ,  i t  is m y  
b e l i e f  t h a t  i f  i t  is s h ow n  t h e  m e a n in g  o f  th e  s t a t u t e  is 
u n d e r s t o o d  an d  a f in d in g  o f  in c om p e te n c y  is m a d e  b y  th e  
c o u r t ,  th is  th en  m ay  be c o n s id e re d  th e  le g a l e q u iv a le n t  o f  
u n a v a i la b i l i t y .  See, e.g., Lancaster v. People, 2 0 0  C o lo .  4 4 8 ,  
6 1 5  P . 2d  7 2 0  ( 1 9 8 0 ) .  See J o i n t  H e a r in g s  o n  S B  4 4 6 1  b e fo r e  
th e  W a s h in g t o n  S t a t e  S e n a t e  J u d i c i a r y  C o m m .  &  W a s h i n g ­

■•SdJtsaOBmmmuuaum
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t o n  S t a t e  H o u s e  E th ic s ,  L a w  &  J u s t i c e  C o m m . ,  4 7 t h  L eg . ,  
J a n u a r y  2 8 , 1 98 2 .  See also E R  8 0 4 .

( 2 )  I  d is ag re e  w i th  th e  m a jo r i t y ' s  f in d in g  t h a t  th e  s t a t e ­
m e n ts  o f  M  d id  n o t  c o n t a in  s u f f i c i e n t  in d ic ia  o f  r e l i a b i l i t y .  
S in c e  th e  m a t t e r  is t o  be r e v e r s e d ,  n o  p u rp o s e  w ou ld  be 
g a in ed  b y  d e ta i l in g  th e  s o r d id  r e c o rd  in th i s  case . I  b e l ie v e  
th e  s t a t em e n t s  o f  M ,  h ow ev e r ,  h a d  a  r in g  o f  v e r i t y  a n d  t h a t  
th e  t r i a l  c o u r t  p r o p e r l y  e x e rc is ed  i t s  d is c r e t i o n  in so  f i n d ­
ing. See United States u. Nick, 6 0 4  F . 2 d  1 1 9 9  ( 9 t h  C i r .  
1 9 7 9 ) ;  C o m m e n t ,  A Comprehensive Approach to Child 
Hearsay Statements in Sex Abuse Cases, S3 C o lu m .  L . 
R e v .  1 7 4 5  ( 1 9 8 3 ) ;  C o m m e n t ,  Sexual Abuse o f Children—  
Washington's New Hearsay Exception, 5 8  W a s h .  L .  R e v .  
8 1 3  ( 1 9 8 3 ) .  Compare R C W  9 A . 4 4 . 1 2 0 ( 1 )  with E R  8 0 3  a n d  
E R  8 04 .

Utter, Dore, a n d  D immick., J J . ,  c o n c u r  w i th  Dolliver, J .

[En Banc. December 6, 1981.]

D immick, J .  ( c o n c u r r in g )— I  c o n c u r  w i th  th e  m a jo r i t y .  
R e v e r s a l  is a p p r o p r i a t e  u n d e r  th e  circur. ‘ ances  o f  th i s  
case , in w h ic h  th e  t r i a l  c o u r t  m ad e  a leg a l v. f r o r  as t o  th e  
c om p e te n c e  a n d  a v a i l a b i l i t y  o f  c h i ld  w itn esse s . J u s t i c e  D o l -  
l iv e r 's  c o n c u r r in g  o p in i o n  to u ch e s  o n  issues  t h a t  c on c e rn  
m e , b u t  d o e s  n o t  re a c h  a l l  o f  th em . W h i l e  I  ag ree  w ith  th e  
m a jo r i t y ' s  i n t e r p r e t a t i o n  o f  th e  s t a t u t e  t o  c o n f o rm  w ith  th e  
f e d e r a l  a n d  s ta te  c o n s t i t u t i o n s ,  1 w o u ld  re v e rs e  s o le ly  o n  
th e  bas is  o f  m i s i n t e r p r e t a t i o n  o f  th e  la w  o n  c om p e te n c y .  I n  
a d d i t i o n ,  I  w r i t e  t o  em p h a s iz e  th e  d i s t in c t i o n  b e tw een  th e  
p re s e n t  a n d  p a s t  c om p e te n c e  o f  a  c h i ld  w itn e ss .

T h e  s t a tu t e  in  c o n f o rm i t y  w i th  th e  c o n f r o n t a t i o n  c lau se  
d ic ta te s  t h a t  a w itn e ss  t e s t i f y  a t  t r i a l  u n le s s  u n a v a i la b le .  
R C W  9A .4 4 . 1 2 0 .  A  w itn e ss  is u n a v a i la b le  o n l y  w h en  the  
p r o s e c u to r  h a s  m ad e  a g o o d  fa i t h  e f f o r t  to  s e cu re  h is  p r e s ­
ence. Barber v. Page, 3 9 0  U .S .  7 1 9 ,  2 0  L .  E d .  2d  2 5 5 ,  8 8  S . 
C t .  1 3 1 8  ( 1 9 6 8 ) .  See also State v. Smith, 8 5  W n . 2 d  8 40 ,
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8 5 1 ,  5 4 0  P . 2 d  4 2 4  ( 1 9 7 5 )  ( u n a v a i la b i l i t y  mus'. be c e r ta in  t o  
excuse  n o n p r o d u c t i o n  o f  a w i tn e ss ) .

T h e  t r i a l  c o u r t  a n d  th e  p a r t ie s  e r r e d  in d e t e rm in in g  u n a ­
v a i la b i l i t y  o f  th e  c h i ld  w itn esse s  o n  th e  bas is  o f  s t a t u t o r y  
in c om pe ten c e . T h e  ju d g e  h a d  n o t  e x a m in e d  th e  c h i ld re n  
a n d  d e t e rm in e d  t h em  t o  he in c o m p e te n t .  T h a t  is, he h a d  
n o t  fo u n d  th e m  " in c a p a b le  o f  r e c e iv in g  j u s t  im p re s s io n s  o f  
th e  fac ts , r e s p e c t in g  w h ich  th e y  a re  e x a m in e d ,  o r  o f  r e la t in g  
th em  t r u ly . "  R C W  5 .6 0 .0 5 0 .  H a d  he f o u n d  th em  in c o m p e ­
te n t ,  h ow eve r ,  th e  c h i ld r e n  w ou ld  h a v e  b e en  u n a v a i la b le  as 
w itnesses .4 T h i s  is n o t  t o  say , h ow ev e r ,  t h a t  a d e t e rm in a ­
t io n  o f  in c om p e te n c y  a t  th e  t im e  o f  t r i a l  n e ce s sa r i ly  i n d i ­
ca tes  th a t  a c h i ld  was in c o m p e t e n t  a t  th e  t im e  o f  m a k in g  
th e  h e a rs a y  s t a t e m e n t .

I  c on s id e r  th i s  t o  he th e  s ig n i f ic a n c e  o f  th e  new  s t a tu t e  
R C W  9A .4 4 .1 2 0 .  I n  e i re c t ,  th e  t r i a l  ju d g e  faced  w ith  a c h i ld  
v ic t im  o f  s e x u a l  m is c o n d u c t  m u s t  m a k e  tw o  s e p a ra te  d e t e r ­
m in a t io n s : F i r s t ,  is th e  c h i ld  c o m p e t e n t  to  t a k e  th e  s ta n d  as 
a w itn ess?  ( I f  he is c o m p e te n t ,  th e n  he m u s t  te s t i f y . )  S e c ­
o n d ,  was t h e r e  s u f f ic ie n t  in d ic ia  o f  r e l i a b i l i t y  s u r r o u n d in g  
th e  ch i ld 's  o u t - o f - c o u r t  s t a t e m e n t  t o  a d m i t  it as e v id en ce ?

In  th is  re sp e c t ,  I f in d  th e  m a jo r i t y ' s  o p in i o n  la c k s  c la r i t y .  
I t  c ou ld  he m is c o n s t ru e d  as im p ly in g  t h a t  p r e s e n t  in c o m ­
pe tence  p re s um e s  in c om p e te n c e  o r  u n r e l i a b i l i t y  a t  th e  t im e  
th e  s t a t e m e n t  was m ad e .  B u t  o n e  d o e s  n o t  n e ce s sa r i ly  f o l ­
low  f r o m  th e  o t h e r .  Y o u n g  c h i ld r e n  p r e s e n t  spec ia l  p r o b ­
lem s  as w i tn e sse s  b ecau se  o f  t h e i r  s h o r t  m em o r ie s  a n d  
p o s s ib le  t r a u m a t i c  r e a c t io n  as v ic t im s . T h e  s t a tu t e  has  been 
w r i t t e n  to  re c o gn iz e  th e  p o s s ib le  v a l i d i t y  o f  a c h i ld ’s e a r l i e r  
s t a tem en ts  ( n o t  u n l i k e  th e  h e a r s a y  e x c e p t io n s  a l low ed  f o r  
exc i ted  u t te r a n c e s  o r  p re s e n t  sen se  im p re s s io n s ) .

R e l i a b i l i t y  m a y  be in d ic a te d  b y  th e  s p o n t a n e i t y  o f  th e  
o u t - o f - c o u r t  s t a t e m e n t ,  a r e c i t a t i o n  o f  a c t s  g e n e r a l l y  
u n kn ow n  to  c h i ld r e n ,  o r  o t h e r  c i r c um s ta n c e s  s u r r o u n d in g  
th e  s ta tem en t .  A  f in d in g  o f  in c om p e te n c e  a t  t im e  o f  t r i a l  
w ou ld  no t  in v a l i d a t e  an  o u t - o f - c o u r t  s t a t e m e n t  b y  a ch i ld

40 »  this issue, I ng.-ee w ith Justice D o llive r's  in te rp re ta tion  o f E ft  804 .

Dec. 1984 W A L T H E W  v. D E P A R T M E N T  O F  R E V E N U E
103 W n .2d  183

w h ich  had  th e  m a r k  o f  r e l i a b i l i t y  a t  t h e  t im e  i t  was m ad e .
T h e  accused is p r o t e c t e d  b y  th e  law 's  r e q u i r e m e n t s  t h a t  

th e  h e a r s a y  s t a t e m e n t  be e x am in ed  in  a  s p e c ia l  h e a r in g  to  
d e t e rm in e  its  r e l i a b i l i t y .  A d d i t i o n a l l y ,  t h e  a ccu sed  w i l l  have  
th e  o p p o r t u n i t y  t o  c h a l le n g e  th e  c i r c u m s ta n c e s  in  w h ich  the  
s t a t e m e n t  was m a d e ,  th e  p o s s ib le  m o t iv e s  o f  t h e  r e c o u n te r  
o f  th e  s ta tem en t ,  a n d ,  f i n a l l y ,  t o  c o n f r o n t  a n y  c h i ld  w itness  
d e t e rm in e d  to  be c o m p e t e n t  t o  t e s t i f y .

I w o u ld  reve rse  o n  th e  b as is  o f  th e  f a u l t y  le g a l  p rem is e  o f  
in c om p e te n c y  le a d in g  t o  a f a u l t y  c o n c lu s io n  o f  u n a v a i l a b i l ­
i ty . I f o rm  n o  c o n c lu s io n  as t o  th e  e v id en ce  o f  t h e  c h i ld r e n 's  
r e l i a b i l i t y  o n  re t r i a l .

(No. 50105-0. En  Banc. December 6, 1984.|

W a l t h e w ,  W a r n e r ,  K e e f e ,  A r r o n ,  C o s t e l l o  a n d  
T h o m p s o n ,  Respondent, v . T h e  D e p a r t m e n t  

o f  R e v e n u e ,  Appellant.
[1 ] S ta tu te s  — C o n s t r u c t io n  — A d m in is tr a t iv e  C o n s t r u c t io n  — 

E f fe c t .  A construction of a statute by the agency charged with 
enforcing it is not binding on the courts.

(2J A t to rn e y  and C l ie n t  — T a x a t io n  — B u s in e s s  and O c c u p a ­
tion  T a x  — R e im b u rs e m e n ts  — E x p e n s e s  o f  L it ig a t io n . 
Under R C W  82.04.080 and .090, which define "gross income of the 
business’ and "value proceeding or accruing’ for purposes of the 
business and occupation  tax, reim bursements by clients for 
advances for expenses of litigation specifically limited by C P R  D R  
5-103(B) are not a part of the attorney’s gross income for purposes 
of computing the business and occupation tax. Administrative regu­
lations implementing the statutes are construed to exclude reim­
bursement for such litigation expenses when incurred by the 
attorney acting solely as an agent for the client and passed through 
directly to the client without additional charge.

D o r e , J., concurs by separate opinion.
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. y  (.i) Where the victim did not consent as defined in 
\S' 9A .44.0IG (6), to sexual intercourse with the per- 

* jvii.iiot and such lack o f consent was dearly expressed 
(,* the victim’s words or conduct, or

(l>) Where there is threat o f substantial unlawful 
h.irin to properly rights o f the victim.

( 2) Rape in the third degree is a class C felony. [1979 
ex.s. c 244 § 3; 1975 1st cx.s. c 14 § 6. Formerly RCW  
9.79.190.)

9A.44.070 Statutory rape in the first degree, (11 A , 
person over thirteen years o f age is guilty o f statu ary / 
rape in the first degree when the person engages in sex­
ual intercourse with another person who is less than 
eleven years old.

(2 ) Statutory rape in the first degree is a class A fcl 
ony. No person convicted o f  statutory rape in the first 
degree shall be granted a deferred or suspended sentence 
except for the purpose o f commitment lo  an inpatient 
treatment facility. [1979 cx.s. c 244 § 4; 1975 1st cx.s. c 
14 § 7. Formerly RCW  9.79.200.)

9A.44.080 Statutory rape in (he second degree. ( ! )  A 
person over sixteen jcars o f age is guilty o f statutory 
rape in the second degree when such person engages in 
sexual intercourse with another person, not married to 
the perpetrator, who is eleven years o f age or older but 
less than fourteen years old.

(?.) Statutory rape in the second degree is a class B 
felony. [1979 cx.s. c 244 § 5; 1975 1st cx.s. c 14 § 8.

"  Formerly RCW  9.79.210.)

9A.44.090 Statutory rape in !!)•.• third degree. (1 ) A 
person over eighteen years o f  age i* guilty o f statutory 
rape in the third degree when such acrson engages in 
sexual intercourse with another person, not married lo 
the perpetrator, who is fourteen years o f age or older but 
less than sixteen years old.

(2 ) Statutory rape in the third degree is a class C fel­
ony. [1979 cx.s. c 244 § 6; 1975 1st cx.s. c 14 § 9. 
Formerly RCW  9.79.220.)

9A.44.100 Indecent liberties. (1 ) A person is guilty 
o f indecent liberties when he knowingly causes another 
person who is not his spouse to have sexual contact with 
him or another:

(a ) By forcible compulsion; or
(b ) When the other person is less than fourteen years 

o f age; or
(c ) When lhe other person is incapable o f consent by 

reason o f being mentally defective, mentally incapaci­
tated, or physically helpless.

(2 ) For purposes o f this section, "sexual contact" 
means any touching o f tho sexual or other intimate parts 
o f a person done for the purpose o f gratifying sexual de­
sire o f either party.

(3 ) Indecent liberties is a class R felony [1975 1st 
■vs. c 260 § 9A.KK.I00. Formerly RCW  9A.S8.IU0.)

o

under the age o f seventeen years o f age for immoral 
purposes shall be guilty o f a gross misdemeanor, unless 
such person has previously been convicted o f a felony 
sexual offense or has previously been convicted under 
this section or 'R C W  9.79.130. in which case such per­
son shall be guilty o f a class C felony. [1975 1st cx.s. c 
260 § 9A.8S.020. Formerly RCW  9A.88.020.)

’ Reviser's note: "R C W  9 .79 .130" was repealed by 1975 1st cx.s. c 
200  § 9^ .92 .010 . effective Ju ly I .  1976; see R C W  9 A .9 8 .0 |0 (2 I 2 ) .

/9 A .4 4 .1 2 0  Admissibility o f child's statcine-it-------
Conditions. A statement made by a child when under the 
age o f ten describing any act o f Sexua l contact per­
fo rm ed  w ith  or on th e  child by another, not otherwise 
ad m is s ib le  by statute or court rule, is adm iss ib le  in ev i­
dence in criminal p ro ceed in g s  in the courts o f the: state 
o f Washington if:

(1 ) The court finds, in a hearing conducted outside 
the presence of the ju ry  that the time, content, and cir­
cumstances o f the statement provide sufficient indicia of 
reliability; and

(2 ) The child either:
(a ) Testifies at the proceedings; or
(b ) Is unavailable as a witness: Provided, That when 

the child is unavailable as a witness, such statement may 
be admitted only if there is corroborative evidence o f the 
act.

A statement may not be admitted under this section 
unless the proponent o f the statement makes known to 
the adverse party his intention to offer the statement and 
the particulars o f the statement sufficiently in advance 
o f '.he proceedings to provide the adverse party with a 
fa:.- opportunity to prepare to meet the statement. [19S2 
c 129 § 2 .)

Severability 1982 c 129: See note follow ing R C W  9A .0-t.0S0.

9A .44 .900 Decodification and addition o f RCW  
9.79.140 through 9.79.220. 9A.SS.020, and 9A .88.100 to 
this chapter. RCW  9.79 140, 9.79.150, 9.79.160, 9.79- 
.170 as now or hereafter amended, 9.79.180 as now or 
hereafter amended, 9 .79 .190  as now or hereafter 
amended, 9.79.200 as now or hereafter amended, 9.79- 
.210 as now or hereafter amended, 9.79.220 as now or 
hereafter amended, 9A .88.020, and 9A.SS.100 arc each 
dccodificd and arc each added to Title 9A RCW  as a 
new chapter with the designation chapter 9A.44 RCW . 
[1979 ex.s. c 244 § 17.)

9A.44.901 Construction flections decodilied anil
added to this chapter. The sections decodified by RCW  
9A .4 1.900 and added to Title 9A RCW  as a new chap­
ter wiih the designation chapter 9A.44 RCW  shall be 
construed as pari of Title 9A RCW . 11979 ex.s. c 244 § 
18.)

9A.44.902 Fffective date-

9A .44.1I0 Communication with a minor for immoral 
purposes. Any poison who communicates with a child
Rule 9A RCW— p M|

-1979 cx.s. c 244. This 
act is necessary for the immediate preservation o f the 
public peace, health, and safety, the support of'The stale 
government and its existing public institutions, and shall 
take effect on July I, 1979. [1979 cx.s. c 244 § 19.)

lioaj iia.)
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ARTICLES

NEW HEARSAY EXCEPTIONS FOR A 
CHILD’S STATEMENT OF SEXUAL 

ABUSE

G l e n  S k o l e r *

I n t r o d u c t io n

W ith in  th e  la s t  tw o  d ec ad e s  th e  A m e r i c a n  c o n s c io u sn e s s  
h a s  g r a d u a l l y  f a c e d  th e  g r im  r e a l i t y  t h a t  e a c h  y e a r  a p p r o x i ­
m a t e ly  400,000 c h i ld r e n  a re  s e x u a l l y  a b u s e d .1 T h i s  r e a l i z a t i o n  
h a s  le d  to  in c re a s in g  c r i t ic ism  o f  th e  le g a l  p r o f e s s i o n  f o r  i t s  f a i l ­
u r e  to  e f fe c t iv e ly  r e s p o n d  to  th is  p e r v a s iv e  s o c i a l  p r o b le m .2 
S o m e  c om m e n ta t o r s  h a v e  e v e n  s ugge s ted  t h a t  le g a l  i n t e r v e n ­
t io n  in  r e s p o n s e  to  ch i ld  s e x u a l  a b u s e  o f t e n  c o n s t i tu te s  a s e c o n d

* M.A. (Psychology) University of Nebraska, 1984; B.A. Georgetown 
University, 1977. Th e  author is currently a psychology intern at St. 
Elizabeths Hospital, National Institute c f  Mental Health, Washington D .C . 
20032. Th is  article was written prior co the author’s em ploym ent at St. 
Elizabeths Hospital and does not represent the views of St. Elizabeths H os­
pital or the National Institute of M ental Health.

1. C h i ld  S e x u a l  A bu se : L n c e s t A s s a u l t  a n d  S e x u a l  E x p lo i t a t i o n ,  
N a t ’l  C e n t e r  o n  C h i ld  A bu se  & N e g le c t ,  U.S. D ep ’t  o f  H e a l t h  & H um an  
S e r v ic e s  (1981) (reporting authorities offering a range of possible in ci­
dence figures). Most studies, based on statistical projections estimate be­
tween 200,000-500,000 cases a year. Estim ates vary due to such  factors as 
the age range covered, the definition of sexual abuse utilized, w hether or 
not boys were included in the estimate and whether statistical projections 
were generated from reported incidents or retrospective interviews. Th e  
U.S. Government's National Cen ter on Ch ild  Abuse and Neglect describes 
its own estimate of over 100,000 cases per year as conservative. See gener­
a lly  Id. at 1-3. Reported cases probably represent only the “tip of the ice ­
berg." In studies of college students, over 25% of respondents of both sexes 
reported that they had been subjected to some form of sexual abuse as ch il­
dren. Id. at 2-3.

2. C h i ld  S e x u a l  A b u se  a n d  t h e  Law , N a t i o n a l  L e g a l  R e s o u r c e  
C e n t e r  f o r  C h i ld  A d v o c a c y  & P r o t e c t i o n ,  A m e r ic a n  B a r  A s s o c ia t io n  
(J. Bulkley 4th ed. 1983) [hereinafter cited as C h i ld  S e x u a l  A b u se  a n d  t h e  
L aw ]; R e c om m en d a t io n s  f o r  Im p ro v in g  L e g a l  I n t e r v e n t i o n  in  I n ­
t r a f a m i ly  C h i ld  S e x u a l  A b u se  C a s e s , N a t i o n a l  L e g a l  R e s o u r c e  
C e n t e r  f o r  C h i ld  A d v o c a c y  & P r o t e c t i o n ,  A m e r ic a n  B a r  A s s o c ia t io n  
(J. Bulkley 1982) [hereinafter cited as A B A  R e c o m m e n d a t io n s ) ; Parker, 
The Rights o f  Child Witnesses: Is  The Court A Protector o r Perpetrator?, 17 
N ew  E n g l .  L . R e v . 643 (1982) [hereinafter cited  as Parker, Child Witnesses].
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victimization of the child.3 Such critical commentary has in­
spired several reform proposals designed to mitigate both the- 
incidence and consequence of child sexual abuse.4 This article 
will assess one of these reform proposals: a new hearsay excep­
tion for a child’s out-of-court statements of sexual abuse.

To this point, this new hearsay proposal has taken two quite 
different forms. The first variant would simply create a new 
hearsay exception for a child’s statements of sexual abuse.5 
Washington6 and Kansas7 have adopted this alternative and 
their inspiration has stimulated interest and advocacy in other 
jurisdictions. The second variant involves the use of videotaped 
interviews and depositions which insulate the child victim from 
the trauma of open courtroom testimony. The taped proceed­
ings allow for substantial cross-examination but not direct con­
frontation.8 This approach, to a varying degree, has been 
adopted in a few states.9

The proposed hearsay reform will be analyzed from a 
psycho-legal perspective. The issue will be critically evaluated 
both on the basis of current legal theory and case law, and on 
the basis of our current understanding of child psychology and 
the complex dynamics of sexual abuse. Part I briefly outlines

3. S e x u a l  A s s a u l t  o f  C h i ld r e n  a n d  A d o le s c e n t s  (A. Burgess, A. 
Groth, L . Holmstrom, & S. Sgroi eds. 1970); Bohm er & Blumberg, Twice 
Traumatized: The Rape Victim and the Court, 58 J u d ic a t u r e  391, 398-99 
(1975); Melton, Child Witnesses and the F irst Amendment: A Psycholegal
D ilem m a, J. So c. I s s u e s  (1954) [hereinafter cited as Melton, A
Psycholegal D ilemma ]; Melton, Procedural Reforms to Protect Child Vic­
tim/Witnesses in Sex Offense Proceedings, in C h i ld  S e x u a l  A b u se  a n d  t h e  
Law , supra  note 2, at 134; Parker, Child Witnesses, supra  note 2 at 643. See 
also  G lobe Newspaper Co. v. Superior Court, 457 U.S. 596, 608 (1982) (B u r­
ger, J., dissenting) (exclusion order in trial of defendant charged with rape 
of three minor girls upheld).

4. A B A  R e c om m en d a t io n s , supra  no te  2.
5. Som e commentators advocate a new additional exception to the 

hearsay rule. Others sujggest expansion of the res gestae category to in­
clude the dynamics of child sexual abuse. See, e.g., Parker, Child Witnesses, 
supra  note 2, at 674. Still others recom m end increased reliance on modern 
residual exceptions. See, e.g., Bulkley, Evidentiary Theories f o r  Admitting a  
Child ’s Out-of Court Statement o f  Sexual Abuse at Trials, in C h i ld  S e x u a l  
A b u se s  a n d  t h e  Law , supra  note 2, at 153.

6. W ash . R e v . C o d e  A nn . § 9A.44.120 (Supp. 1982).
7. K a n . S t a t .  A nn . § 60-460(dd) (Supp. 1982).
8. Libai, The Protection o f  a Child Victim o f  a  Sexua l Offense in  The 

Crim ina l Justice System, 15 W ay n e  L . R e v . 977 (1969); Parent-Child Incest- 
P ro o f at T ria l Without Testimony in Court by the Victim, 15 J. L .  R e f o rm  131 
(1981) [hereinafter cited as Proving Parent-Child Incest] -, Parker, Child Wit­
nesses, supra  note 2.

9. G e n e ra lly , h ow eve r, s ta te  d ep os it io n  p ro c e d u re s  p re s e rv e  th e  d e ­
fe n d an t ’ s fu l l  rig h ts  to  c o n fro n ta t io n  an d  c ro ss -e xam in a tio n . See, e.g., F la .  
S t a t .  A nn . § 918.17 (W e s t  S upp . 1981); M o n t . C o d e  A nn . § 46-15-401 (1 9 8 1 ); 
N .M .R . C rim . P . (D is t . C t .) ru le  29.1 (1 980 ) implementing N .M . S t a t .  A nn . 
§ 12-2312 (1982 ).
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the modern approach to dealing with the problem of child sex­
ual abuse, emphasizing developments and rationales which 
have led to the proposed hearsay reform. Part II details the two 
variants of the proposed hearsay reform. Part III explores the 
constitutionality of the new proposals, primarily by considering 
the relationship between the Confrontation Clause and the 
hearsay doctnne. Part IV suggests two important theoretical is­
sues raised by the new hearsay exceptions: 1) whether the 
traditional rationales which underlie the hearsay rule and the 
Confrontation Clause retain their validity when the out-of-court 
declarant is a child victim of sexual abuse; and 2) whether the 
balancing of competing individual rights and societal interests is 
adequately resolved by the essentially evidentiary approach 
which the Supreme Court has used to reconcile the hearsay rule 
with the Confrontation Clause. Part V  uses the legal criteria of 
the hearsay rule-Confrontation Clause aggregate, necessity and 
indicia of reliability, to organize a brief review of the psychologi­
cal evidence which may speak to the merits of the hearsay pro­
posals. Part VI summarizes the results of this psycho-legal 
analysis and favors further implementation of the proposed 
hearsay reform.

I. T h e  N e e d  F o r  R e f o r m

In recent years members of both the legal and mental health 
professions have carefully documented the general problem of 
child se: J  abuse which includes society’s long .efusal to 
reconginze this problem, the power of the incest taboo, and the 
dynamics which typify sexual abuse and incestuous families.10 
The initial efforts to confront the public with the issue were well 
justified in a society which denied the reality of widespread sex­
ual abuse. Historically, Wigmore appears to have been the most 
influential legal authority to formally discount such reports. In 
his treatise on evidence he supported his highly personal and 
prejudiced beliefs with questionable, inaccurate and sometimes 
purposely distorted “scientific evidence.”11 Due, partly, to Wig- 
more’s influence, some states still require that a child’s report of

'jfense in The 
■Child Incest: 
,. R e f o rm  131 
>r, Child Wit-
.erve th e  de- 
See. e.g., F la .  
15-401 (1981); 
I. S t a t .  A nn .

10. S. B u t l e r ,  C o n s p ira c y  o f  S i le n c e  (1978); DeFrancis, Protecting 
Child Victims o f  Sex Crimes Committed by Adults, Am erican H um ane A s ­
sociation (1969); J. H e rm an , F a t h e r -D a u g h t e r  In c e s t  (1981); S e x u a l  A s ­
s a u l t  o f  C h i ld r e n  a n d  A d o le s c e n t s ,  sup ra  note 3; The S e xu a l
Victimology o f  Youth (Shu ltz  ed . 1980); Katz, Incestuous Fam ilies, 1 D e t .  C . 
L. R e v . 79 (1983).

11. SeeBeinen, A Question o f  Credibility: John Henry W igmore’s Use o f  
Scientific Authority in Section 924a o f  the Treatise on Evidence, 19 C a l.  W .L. 
R e v . 235 (1983).
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sexual abuse be independently corroborated.12 From the psy­
chology perspective, Freud was the most influential figure to 
deny patient reports of child sexual abuse.13 He initially be­
lieved the reports, but then attributed them to universal incestu­
ous fantasy.14 Freud’s theory of the Oedipal complex \\a>uld 
become one of the central tenets of psychoanalytic theory.

Our society unquestionably lives under the authority of the 
incest taboo and has developed strictures to proscribe and pun­
ish child sexual abuse.15 The power of the taboo, however, ac­
counts for the paradox that society not only outlaws child sexual 
abuse, but also denies its threatening reality. In prior years, the 
issue of child sexual abuse was brought before the public only 
by professional commentators. Recently, however, the mass 
media has recognized the enormous societal interest in the an­
cient taboo. Today, it is cultural commonplace to see both the 
victims and perpetrators of incest, along with their therapists, 
appearing on national talk shows.16 In many American cities, 
school children are informed of the dangers of sexual abuse and 
are urged to report such incidents.17 While these progressive 
changes do not typify the general societal response to child sex­
ual abuse, they do represent a marked reversal of the long pro­
cess of societal denial.

One of the major consequences of our changing attitudes is 
that the problem is slowly being shifted from the legal profes­
sion to the mental health and social welfare systems. Tradi- 
tioni'l legal intervention, emphasizes punishment of the 
offender over protection of the child.10 Several experts believe 
that tliis type of intervention constitutes a second or double vic­
timization of the child.19 The victim may feel punished when 
removed from the home, guilty for reporting the offender, and

12. L lo y d , The Corroboration o f  Sexual Victimization o f Children, C h i ld  
S e x u a i A b u se  a n d  t h e  Law , supra  no te  2, a t 103.

13. See in fra  notes 168 to 202 and accompanying text.
14. 3. F re u d , A n  A u to b io g r a p h y  S tu d y  (1925); S . F re u d , T h e  H i s t o r y  

o f  t h y  P s y c h o a n a ly t ic  M o v e m en t (1914).
15. 3 . F r e u d , T o t e m  a n d  T a b o o  (1 913 ).
16. W ithin the last year child sexual abuse has also been the subject of 

special news features, a T.V. inovie and even a popular situation com edy 
featuring a child  star.

17. Fo r  young children, sexual abuse is phrased in terms of “touching 
that feels uncomfortable" or "good touching” and "bad touching.” Private 
parts of the body are sometimes called “red light" areas where the touching 
should stop.

18. Katz, supra  note 10, at 94; In n o v a t io n s  in  t h e  P r o s e c u t i o n  o f  C h i ld  
S e x u a l  A b u se  C a s e s , N a t i o n a l  L e g a l  R e s o u r c e  C e n t e r  f o r  C h i ld  A d ­
v o c a c y  & P r o t e c t i o n ,  A m e r ic a n  B a r  A s s o c ia t io n  (J. Bulkley 3d ed. 1983).

19. See, e.g., J. G o ld s t e in ,  A. F re u d  & A. S o ln i t ,  B e f o r e  t h e  B e s t  In ­
t e r e s t s  o f  t h e  C h i ld  64 (1979); Melton, A Psycholegal Dilemma, supra
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responsible for destroying the family.20 Progressive prog 'tms, 
now try to remove the offender from the home rather thar he 
victim.21 Subsequent intervention often involves family and n- 
dividual therapy, with the objectives of returning the offenr :r to 
the home, improving the spousal relationship, and reversing the 
“incest dynamics” within the family.22

The foregoing is offered as a preface to emphasize that any 
need for hearsay reform to facilitate the prosecution of child 
sexual abuse does not imply that prosecution is always recom­
mended. Usually individual and family treatment will be the 
preferred intervention depending on the particular strengths of 
the offender and the family for positive change. Legal coercion, 
however, such as the threat of prosecution or imprisonment, 
often serves as an effective catalyst to initiate treatment. There­
fore, the ability and willingness of the state to move forward 
with an effective prosecution has suddenly become a shared 
concern of both the legal and mental health professions.

Rationales fo r  a New Hearsay Exception
Child sexual abuse cases are generally considered difficult 

to prosecute.23 Often the only witnesses to the incident are the 
adult perpetrator and the child victim. Depending on the type of

20. G o ld s t e in ,  F re u d  & S o ln i t ,  supra  note 19, at 64; S e x u a l  A s s a u l t  o f  
C h i ld r e n  a n d  A d o le s c e n t s ,  supra  note 3; T h e  S e x u a l  V ic t im o lo g y  o f  
Y o u t h ,  supra  note 10; Katz, supra  note 10. Th ese  reactions are in part re­
lated to certain incest dynamics w hich  inappropriately place a great deal of 
responsibility and blame on the incest victim.

51. In n o v a t io n s  in  t h e  P r o s e c u t i o n  o f  C h i ld  S e x u a l  A b u se  C a s e s , 
supra  note 18; Katz, supra  note 10; M acFarlane & Bulkley, Treating Child 
Abiu e: An Overview o f  Current Program  Models, in Socia l Work and Child 
Sexi-a l Abuse, I, J. Hum . S e x u a l i t y  & S o c . W o r k  (1982).

22. Giaretto, Humanistic Treatment o f  Father-Daughter Incest, 1 C h i ld  
A b u se  & N e g le c t  411 (1977); Giaretto and Sgroi, Coordinated Community 
Treatment o f  Incest, in S e x u a l  A s s a u l t  o f  C h i ld r e n  a n d  A d o le s c e n t s  231 
(1978); Katz, supra  note 10; MacFarlane & Bulkley, supra  note 21. Offend­
ers, however, are not as amenable to treatment as one might expect. Th ey  
tend to use a strong system of denial and rationalization to a ccount for their 
inappropriate contacts with children. Denial and rationalization are com ­
mon defenses. Typ ica l excuses include claims that the perpetrator was per­
forming a m edical'or hygienic examination, was conducting sex education 
and checking for signs of sexual activity. It is also com m on to accuse the 
v ictim  of lying, being sexually provocative or taking revenge for parental 
discipline. A lthough treatment can be effective, some level of coercion is 
often initially required. A  pre-trial diversion program w hich  offers treat­
m ent in lieu of prosecution is one alternative w hich  has been successfully 
used to insure the offenders initial investment in the treatm ent process. 
Post conviction alternatives offer other means of requiring treatm ent for the 
offender. A B A  R e c om m en d a t io n s , sup ra  note 2, at 24-26. See also  In n o v a ­
t i o n s  in  t h e  P r o s e c u t i o n  o f  C h i ld  S e x u a l  A b u se  C a s e s , supra  note 18.

23. See C h i ld  S e x u a l  A b u se  a n d  t h e  Law , supra  note 2; A B A  R e c om ­
m e n d a t io n s , supra  note 2.
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sexual contact, corroborating physical evidence m a y  be absent 
or inconclusive.24 It is not unusual for a child to retract a true 
report of sexual abuse due to guilt, fear of reprisal or anxiety 
that the offender will be sent to prison.25 W h e n  a child retracts 
his report and refuses to testify, that child becomes unavailable 
as a witness.26 The child victim may also be rendered unavaila­
ble as a witness due to his "extremely tender years."27 Under 
such circumstances, the child’s prior out-of-court statements are 
often the only probative evidence available. These factors make 
it difficult to prosecute a child sexual abuse case. The use of a 
child victim’s out-of-court statements would enhance the prose­
cution of an alleged child abuser without violating the defend­
ant’s constitutional rights.

Even if the child is legally available to testify as a witness, 
there are many factors which suggest that the child’s out-of- 
court statements may be inherently reliable. Indeed several 
commentators question the reliability of the child victim’s testi­
mony in an open courtroom.28 In addition, there are cognitive 
and developmental limitations which constrain the child’s abil­
ity to relate events under the pressures of cross-examination.29 
Because of these emotional and cognitive factors, a child's out- 
of-court statements of sexual abuse m a y  be more reliable than a 
child’s actual in-court testimony, regardless of the child’s availa­
bility as a witness.30

Another rationale for creating a new hearsay exception for 
child reports of sexual abuse is to avoid the trauma of trial prep­
aration and testimony.31 Conceivably the trauma could be so se­
vere as to render the child's testimony unreliable or render him 
unavailable. Ma n y  child advocates feel that the victims should 
be spared the trauma of testifying regardless of the issues of 
availability or reliability. Chief Justice Burger expressed the 
common held belief that, the experience of testifying in an open

| 24. Lloyd, supra  note 12.
25. See in fra  notes 67 to 167 and accom panying text.
26. See, e.g., F ed . R . E v id . 804(a)(2) (w itness “unavailable” when he 

“persists in refusing to testify"). See a lso  State v. Middleton, 294 Or. 427,657 
P.2d 1215 (1983).

27. United States v. Nick, 604 F.2d 1199, 1202 (9th Cir. 1979).
28. Melton, Procedural Reforms, supra  note 3, at 184.
29. Melton, Children's Competency to Testify, 5 L .  & H um . B e h a v .  73 

(1981) [hereinafter cited  as Melton, Child ren ’s CompetencyJ.
30. Melton, Procedural Reforms, supra  note 3, at 189.
31. Melton, A Psycholegal Dilemma, supra  note 3 (discussing the con ­

tro ve rsy  o ver the  p re su m ed  traum a o f te s tim o n y  fo r  ch ild  
victim/witnesses).

i
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courtroom “can be devastating and leave permanent scars.”32 

There are three rationales which are generally offered In 
support of a new hearsay exception for child reports of sexual 
abuse. The first rationale is necessity. The second rationale rec­
ognizes the inherent reliability of the child's hearsay te s t im o n y .  
The third rationale acknowledges the need to protect child vie 
tims from the trauma of courtroom testimony. These rationales 
support the argument that a new hearsay exception for child re­
ports of sexual abuse is necessary, inherently reliable and 
serves a sound societal interest in protecting children from 
“devastating” and “permanent scars.”

Is A  N e w  Hearsay Exception Really Necessary?

F.ven if the reasons for admitting a child’s out-of-court state­
ments of sexual abuse into evidence are persuasive, there still 
remains the question of whether a new exception to the hearsay 
rule is necessary to accomplish that purpose.33 In the past, 
hearsay has been admitted under the traditional exceptions to 
the hearsay rule and more recently under modern residual or 
“catch-all” exceptions.34 Reliance on the traditional hearsay ex­
ceptions to admit child statements of abuse often results in “tor­
tured" interpretations of the traditional exceptions.35 The use of 
the excited utterance or res gestae exception demonstrates the 
judicial system’s frustrated attempts to stretch a traditional 
hearsay exception to cover the pervasive and unique problem of 
child sexual abuse. In the course of expanding the allowable 
time intervals for excited utterances, some courts have demon­
strated a good understanding of the dynamics of sexual abuse, 
noting that children may not immediately complain because of 
threats, fear, guilt and other pressures to keep the incident “a 
secret."35 Other courts have observed that “children of tender 
years are generally not adept at reasoned reflection and the con-

32. Globe Newspaper Co. v. Superior Ct., 457 U.S. 596, 608 (1982) (B u r­
ger, J., dissenting)."

33. Bulkley, supra  note 2, at 153; A B A  R e c om m en d a t io n s , supra  note 2, 
at 34-36.

34. Bulkley, supra  note 2, at 153. Fo r example, depending on the cir­
cum stances of each case, child  statements of sexual abuse could be admit­
ted into evidence under the following exceptions of the federal hearsay 
rule: F ed . R. E v id . 803(1) (present sense impression); F ed . R. E v id . 803(2) 
(excited utterances); F ed . R. E v id . 803(3) (then existing mental emotional 
or physical condition); F ed . R. E v id . 803(4) (statem ents for purposes of 
medical diagnosis or treatm ent); F ed . R. E v id . 803(24) & 804(b)(5) (other 
exceptions, i.e., the ‘‘catch-all"); F ed . R. E v id . 801(d) (1) (prior statement by 
witness as non-hearsay); F ed . R. E v id . 804(b)(1) (form er testim ony).

35. Bulkley, supra  note 2, at 153.
36. Id. at 156, 163 n.29.
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coction of false stories under such circumstances."37 Despite 
such an enlightened approach to the problem, courts are still 
placed in a difficult situation when the traditional exception is 
the only means of admitting a child’s statements of sexual 
abuse. Either the court is bound by the inherent limitations of 
the excited utterance exception, which does not and cannot fit 
even the typical report of abuse, or the court is forced to liber­
alize the exception until it has lost its original meaning. Thus, 
courts have admitted “excited utterances” which have been the 
subject of much reflection and which have been uttered days, 
weeks and even months after the "startling event.’’3B

After considering the limitations of the traditional hearsay 
exceptions some commentators have urged liberal use of the 
modern residual or catch-all exception to admit child reports of 
abuse into evidence.33 Most residual exceptions, however, are 
still “exceptions in search of a rule."40 Courts vary in their inter­
pretation. While the interests of justice m a y  be served by ad­
mitting reliable hearsay on a case by case basis, there appears 
to be no clear understanding of how a new hearsay exception 
could be established under the residual exceptions— if in fact 
that was ever the drafters’ intent. Another drawback to reliance 
on the residual exceptions is that they are too strict. In certain 
instances they are stricter than Confrontation Clause require­
ments. Specifically, it is unreasonable to require that a child’s 
statement be “more probative on the point for which it is offered 
than any other evidence which the proponent can procure 
through reasonable efforts.”4* Moreover, residual exceptions 
will often face Confrontation Clause challenges, and still courts 
seem confused about the relationship between the two.42 There 
is some language in Ohio v. Roberts43 which suggests that “indi­
cia of reliability” m a y  be established differentially, depending 
on whether the hearsay falls within a firmly rooted exception.

Given the present confusion, to assume that the residual ex­
ceptions are adequate to comprise child reports of sexual abuse,

37. S o to  v. T e r r ito ry , 12 A r iz . 36, 94 P . 1104 (1 9 0 8 ) (u t te ra n c e  o f  m in o r 
ch ild  n eed  n o t be c o n tem p o ran e o u s  w ith  ev en t in  o rd e r  to be adm iss ib le  as 
it is u n lik e ly  to  be p re m e d ita te d )■, L a n c a s te r  v . P e o p le , 200 C o lo . 4 4 8 ,4 5 0 ,6 1 5  
P .2d  720, 723 (1 9 8 0 ).

38. B u lk le y , supra n o te  2, a t  156, 163 n.28.
39. A B A  R e c om m en d a t io n s , supra  n o te  2, a t  35; C h i ld  S e x u a l  A bu se  

a n d  THE L a w ,  supra  no te  2 a t 158-61.
40. S on en sh e in , The Residual Exceptions to the Federa l Hearsay Rule: 

Two Exceptions In  Search o f  a Rule, 57 N.Y.U. L. Rev. 867 (1982).
41. U n ite d  S ta te s  v . P e re z , 658 F .2d  654, 661 n .6 (9 th  C ir . 1981) ( citing the 

re s id u a l ex cep tion s in  F ed . R . E v id . 8 0 3 (2 4 ) ( b ) ) an d  8 0 4 ( b ) ( 5 ) (B ) .
42. S on en sh e in , supra  no te  40, a t 895-98.
43. 448 U .S . 56, 67 (1 9 8 0 ).
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is merely to say that judges, without guidance and with varying 
appreciation of the problem of child sexual abuse, will decide 
these issues on a case by case basis. The theoretical issue of 
whether the residual exceptions will finally put an end to the 
common law tradition of individualized exceptions to the hear­
say rule is an important issue.44 The need, however, under the 
present law, is for a new exception.

II. T h e  H e a r s a y  P r o p o s a l s :  T w o  V a r i a n t s

Washington and Kansas were the first two states to recog­
nize the need for a new hearsay exception.45 The Washington 
exception requires that the child victim be under ten years of 
age and applies only to incidents of sexual contact.46 The court 
must find that the time, content and circumstances of the child’s 
statement provide sufficient “indicia of reliability." If the child 
is unavailable as a witness, then corroborative evidence of the 
act must be established.47

The Kansas statute,48 on the other hand, is not limited to 
sexual abuse but includes criminal proceedings, as well as child 
deprivation and need of care proceedings. The court must find 
that the child victim is unavailable as a witness, that the state­
ment is “apparently reliable,” and that the child was not in­
duced to make the statement.

Both statutes were drafted wit.* the knowledge that this 
new type of admissible hearsay would be subject to Confronta­
tion Clause challenges. Both statutes adopt the standards set 
forth in Ohio v. Roberts for resolving Confrontation Clause chal­
lenges to the hearsay rule.49 Conceptually, the statutes are 
quite similar but there are differences. The Kansas law requires 
a finding of reliability, while the Washington statute requires 
not only indicia of reliability but corroborative evidence of the 
act when the witness is unavailable. This additional require­
ment for corroborative evidence not only acts as an added guar­
antee of trustworthiness, but also addresses the due process 
problem of convicting a defendant solely on the basis of hearsay

44. A B A  R e c om m en d a t io n s , supra  note 2, a t 35; C h i ld  S e x u a l  A b u se  
a n d  t h e  L aw , supra  note 2, at 158-59.

45. W a sh . R e v . C o d e  A nn . § 9A .44.120 (W e s t  S up p . 1984). K a n . S t a t .  
Ann . § 60 -6 40 (d d ) (1 9 8 3 ). T h e re  is  a ls o  a n o tific a tio n  c la u se  s im i la r  to th a t 
fou nd  in th e  fe d e ra l re s id u a l ex cep tion . F e d . R u le  E v id . 80 3 (2 4 ) & 
8 0 4 (b ) (5 ) .

46. W a sh . R e v . C o d e  A nn . § 9A .44.120 (W e s t  S up p . 1984).
47. Id.
48. K a n . S t a t .  An n . § 6 0 -6 40 (d d ) (1 9 8 3 ).
49. O h io  v . R ob e rts , 448 U .S . 56, 67-68 (1 9 8 0 ).



declarations.50 Interestingly, the Kansas law requires unavaila­
bility, while the Washington law does not. The Supreme Court 
has held that subsequent cross-examination of the declarant at 
trial satisfies the Confrontation Clause.51 Nevertheless, the 
state or federal jurisdiction must establish some provision for 
admitting the evidence under the hearsay rule. It is difficult to 
discern from the Kansas statute whether the drafters of the pro­
vision erroneously considered only Ohio v. Roberts,52 an unavail­
ability case, or whether they intended to exclude the hearsay 
declarations of available child witnesses. The statutes also dif­
fer in that the Washington law is limited to only incidents of sex­
ual abuse and establishes an age limit of nine, a time which 
precedes significant developmental gains in cognitive, social, 
and sexual maturity.53

Aside from these differences, however, the Washington and 
Kansas laws are basically the same. Both laws recognize the *
need for and establish a new hearsay exception for a child’s out- 
of-court statements of abuse. Both clearly rely on the necessity 
and reliability standards of Ohio v. Roberts as a means of with­
standing Confrontation Clause challenges. Whether these laws 
will ultimately be upheld as constitutional is otill a matter of 
speculation.

Child Courtrooms a n d  Videotaped Depositions

There is a second type of proposal for admitting a child’s 
statements of sexual abuse into evidence. Although this propo­
sal involves admitting hearsay testimony, it is conceptually dif­
ferent from the approach adopted by Washington and Kansas.
This second proposal has many variants, but generally involves 
the use of closed circuit or videotaped interviews and deposi­
tions which are offered into evidence at the criminal trial. Such 
procedures usually permit cross-examination of the child victim, 
but prohibit direct confrontation.54 The child victim is thereby 
insulated from the trauma of repetititous courtroom 
testimony.55

10 The John M arshall Law  Review [Vol. 18:1

50. Th is  "corroboration” requirem ent should not be confused with the 
controversial lav-s requiring additional evidence to "corroborate" the child 
complainant's account.

51. Nelson v. O ’Neill, 402 U.S. 622 (1971); California v. Green. 399 U.S. 149 f  
(1970), on remand, sub. nom. People v. Green, 3 Cal. 3d 981, 479 P.2d 998, 92
Cal. Rptr. 494 (1971), cert, granted  Green v. California 404 U.S. 801 (1972).

52. 448 U.S. 56 (1980).
53. See in fra  notes 168 to 202 and accom panying text.
54. Libai, supra  note 8; Parker. Child Witnesses, supra  note 2; Proving 

Parent-Child Incest, supra  note 8.
55. See supra  note 31.
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This second proposal takes many different forms, ranging on 
a continuum from a formal deposition with full cross-examina­
tion in the physical presence of the defendant, to a videotaped 
interview in a playroom between the child victim and a trained 
social worker.56 Modern commentators who favor such alterna­
tives often credit David Libai57 for underscoring the plight of the 
child victim-witness and initiating legal reforms. After docu­
menting the problem of child sexual abuse and noting the often 
deleterious effects of classical legal intervention, Libai offered 
several proposals to protect the child victim in the course of le­
gal proceedings. He urged that the initial interview with the 
child victim be conducted by a specially trained police officer 
and that the interview be taped and later admitted into evi­
dence.58 He also suggested that under certain circumstances 
the child victim should be declared unavailable to testify. A n­
other Libai proposal involved a special child courtroom which 
would ensure a less intimidating environment.59

Inspired by Libai, Dustin Ordway advocated that the child 
victim’s only contact with the legal system be through a social 
worker.60 All intervi':‘, -ould be taped. If legal proceedings 
progressed, all inquirL_ would be submitted by attorneys to the 
social worker who would then question the child. After viewing 
videotaped responses, attorneys could again submit questions 
through the social worker until the social worker felt that the 
limit of reasonable inquiry had been reached. Ordway’s is one 
of the most liberal and non-traditional proposals and, according 
to Ordway, should apply only to incest cases.61

One of the most recent, comprehensive and scholarly pro­
posals has come from Jacqueline Parker.62 Her model act re­
fines and augments several of Libai’s proposals. She advocates 
that the child be protected and interviewed by a child hearing 
officer (CHO) who is an attorney, specially trained in child psy­
chology, social work, clinical interviewing, and nursing. Parker’s 
is a far ranging proposal which allows the court to make various 
modifications to standard procedures at which the child would 
normally be required to testify and submit to cross-examination. 
One such procedure would be a special deposition taken in a 
child hearing courtroom (CHC) which would include only the

■56. Proving Parent-Child Incest, supra  note 8.
57. See Libai, supra  note 8, at 1000.
58. Id. at 1002.
59. Id. at 1024-25. Th e  defendant would be required to be seated outside 

the physical presence of the child, behind a one way mirror.
60. Proving Parent-Child Incest, supra  note 8.
61. Id.
62. Parker, Child Witnesses, supra  note 2.
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judge, child victim, CHO, and perhaps a trusted adult.63 The de­
fendant and members of the public would sit behind a one-way 
mirror. Actual questioning both on direct and cross-examina­
tion would be conducted bv the C H O  or by the parties' attor­
neys, with the C H O  reserving the right to disallow or rephrase 
questions which are too harsh or upsetting for the child. This 
special deposition would be admissible in lieu of live testimony 
under the rationale that, by participating in the deposition pro­
cedure, the defense has waived the right to any furter cross-ex­
amination, and that the judge, by granting the request for a 
deposition, has deemed the child “psychologically unavailable" 
to testify at a subsequent trial.64 Under the hearsay doctrine, 
the deposition would be admitted as prior testimony based on 
the unavailability of the witness. In addition to this deposition 
procedure, Parker would also allow for testimony at trial, but 
only in the special child hearing courtroom. Even during this 
phase of testimony, Parker suggests that portions of taped inter­
views between the C H O  and the child victim could be intro­
duced in lieu of live testimony when questions during cross- 
examination have previously been posed by the C H O  in other 
taped proceedings or interviews.65 Parker also advocates expan­
sion of the spontaneous utterances or res gestae exception to the 
hearsay rule to include child reports of abuse.66 This additional 
proposal is similar to the Washington and Kansas state laws; the 
difference is that Parker would simply expand the res gestae ex­
ception rather than trying to establish a new hearsay 
exception.67

The public policy interest in protecting child victims of sex­
ual assault is not limited to the United States. In fact the United 
States would be rather embarrassed to compare its treatment of 
child victims to that of its European allies.60 However, foreign

12 The John M arshall Law  Review  |Vol. 18:1

63. Id.
64. Id. at 668-69.
65. Id. at 670.
66. Id. at 674-77.
67. To  date, at least 4 states have some type of provision which allows 

for the videotaped.deposition of a child victim  of sexual abuse. See supra 
note 9. New Mexico, for example, provides that such  a deposition is admis­
sible into evidence as an exception to the hearsay rule if the child is unable 
to testify without suffering unreasonable and unnecessary mental or em o­
tional harm. N.M.R. C rim . P. (Dist. C t.) Rule 29.1(a) (1980). However, un­
like Parker's Model Act, the New Mexico statute stipulates that the 
defendant be present, represented by counsel and given an adequate oppor­
tunity to cross-examine at the deposition. Even  in the course of drafting 
this provision, serious questions were raised about the constitutionality of 
not requiring an available witness to confront the accused at trial. See infra 
text accompanying notes 67 to 167.

68. Scandinavian countries, which have preserved the right to confron­
tation, use specially trained police women to investigate child  reports of

ces
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judicial systems are not constrained by the Confrontation 
Clause of the sixth amendment of the United States Constitu­
tion. To institute similar systems in this country, one must ad­
dress the complex and confusing relationship between the 
hearsay doctrine and the Confrontation Clause. Although 
Libai’s original proposals have stimulated much interest in this 
country, Parker 09 accurately notes that his legal analysis is out­
dated and weak, particularly in his attempts to analogize be­
tween the sixth and first amendments. Subsequent 
commentators, like Ordway and Parker who admire Libai more 
as a child advocate than a legal scholar, have adopted Libai’s 
reform proposals while developing more updated and convinc­
ing rationales. Their arguments for admitting into evidence 
taped interviews and special depositions are, on the surface, 
very seductive, and are as follows:

In Ohio v. Roberts the Supreme Court approached the problem of 
reconciling the Confrontation Clause with the hearsay rule by es­
tablishing the criteria of unavailability and indicia of reliability. 
Proposals for admitting into evidence taped interviews and special 
depositions meet both of these tests. The unavailability test is met 
because the nature of the crime and the trauma of subsequent tes­
timony renders the child victim “psychologically unavailable." 
Even if the child is literally available to testify at trial, surely the 
societal costs of traumatizing child victims are just as severe as the 
undue delay or cost of obtaining out-of-state witnesses. The relia­
bility test is also fulfilled because specially structured taped inter­
views and depositions which provide for the substantial equivalent 
of cross-examination, imbue this type of hearsay testimony with a 
very high degree of reliability. This degree of reliability, provided 
by substantial cross-examination, even exceeds the reliability of 
other hearsay exceptions, which have been admitted in the past 
over Confrontation Clause challenges.70

child sexual abuse. In Stockholm  these special police officers are actually 
nurses. Th e  child’s statements are tape recorded with the goal of reducing 
the need for the child to repeat his story. Melton, Procedural Reforms. 
supra  note 3, at 185,195 n. 8. England provides that the deposition of a child 
may be admitted into evidence in lieu of live testimony when the court finds 
evidence that the process of testifying would endanger the child’s life or 
health, Parker, Child Witnesses, supra  note 2, at 680. Th e  most progressive 
system for protecting child victims of sexual abuse was instituted by Israel 
in 1955. Melton, Procedural Reforms, supra  note 3, at 185,195 nn. 4-7. In any 
sex offense case involving a child under 14, a specially trained youth exam­
iner interviews the child. No interrogation of the ch ild  or testimony by him 
may occu r without the approval of the youth examiner. Children  testify in 
only 14% of the cases. Usually only the youth examiner appears in court. 
D. Reifen, Court Procedures in Is rae l to Protect Child-Victims o f  Sexual As­
sault in 3 V ic t im o lo g y : A  N ew  F o c u s  106 (I. Drapkin & E. Viano eds. 1975).

69. Parker, Child Witnesses, supra  note 2, at 646-47.
70. Th is  argument is a sum m ary of the reasoning offered in Parker, 

Child  Witnesses, supra  note 2 and Proving Parent-Child Incest, supra  note 8. 
Oddly, Parker only briefly references Roberts. She does cite, however, the 
line of cases leading to Roberts. Relying on earlier commentary, she pri­
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There are several problems ":‘h this reasoning. These 
problems will be analyzed in the next part which discusses R o b­
erts and the Supreme Court’s attempt to reconcile the hearsay 
rule with the Confrontation Clause. The two hearsay proposals 
for child victims of sexual abuse, one establishing a new hearsay 
exception and the other advocating the use of special deposi­
tions, rely on Roberts for their justification. A n  understanding of 
the Court’s approach in Roberts therefore is essential to assess 
the constitutionality of these two new hearsay proposals.

III. H e a r s a y ,  t h e  C o n f r o n t a t i o n  C l a u s e  a n d  C r o s s -  
e x a m in a t i o n

Reconciling the Confrontation Clause with the hearsay rule 
is a complex and confusing problem.71 In fact, there have been 
only nine major decisions rendered by the Supreme Court on 
this subject since 1965.72 The Court itself has acknowledged the 
slow formulation of a clear policy:

T ru e  to the com m on-lav; tradition, the  p ro cess has been gradual, 
building on past decisions, draw ing on n ew  experience, and re­
sponding to changing conditions. T h e  C o u r t  has not sought to 
"map out a theory  o f the  Con fron ta tion  C la u se  that w ou ld  deter­
m ine the validity o f all hearsay ‘excep tions.’ 1,73

The common-law doctrine against hearsay is riddled with 
exceptions.74 The Confrontation Ciause of the sixth amendment 
states: “In all criminal prosecutions, the accused shall enjoy the 
right. . . to be confronted with the witnesses against him.”75 
Taken literally, the Clause would render all hearsay exceptions 
inadmissible. This approach has long been rejected by the 
Court, which instead interprets the Clause as reflecting a “pref­
erence for face-to-face confrontation at trial, and that ‘a primary 
interest secured by (the provision) is the right of cross-examina-

marily views unavailability as the touchstone of the Confrontation Clause 
while minimizing the reliability issue.

71. Few  tasks in criminal evidence are more perplexing than to de­
scribe the effect of the Confrontation Clause of the Sixth Am endm ent 
upon the hearsay doctrine. Signals from the Suprem e Court point in 
different directions, the views of com mentators differ, and while the 
subject is as potentially vast as the hearsay doctrine itself, benchmarks 
in the form of authoritative decisions are few and far between.

4 D. L o u i s e l l  & C . M u e l l e r ,  F e d e r a l  E v id e n c e  § 418 at 123 (1980).
72. Id. at 133.
73. Ohio v. Roberts, 448 U.S. 56, 64-65 (1980) (quoting California v. Green, 

399 U.S. 149, 162 (1970)).
74. F ed . R . E v id . art. VIII, Advisory Com m ittee's Note, Introductory 

Note, at 89 (W est 1975).
75. U.S. C o n s t , amend. VI.



reasoning. These 
ich discusses Rob- 
oncile the hearsay 
hearsay proposals 
ling a new hearsay 
of special deposi- 
n understanding of 
essential to assess 
:y proposals.

SE  A N D  C R O S S -

(Vol. 18:1

.h the hearsay rule 
't, there have been 
Supreme Court on 
acknowledged the

has been  gradual, 
<perience, and re- 
nas not sought to 
that w ou ld  deter-

ay is riddled with 
»sixth amendment 
sed shall enjoy the 
es against him.”75 
learsay exceptions 
n rejected by the 
; reflecting a “pref­
ind that ‘a primary 
c of cross-examina-

Confrontation Clause

plexing than to de- 
’ Sixth Am endm ent 
erne Co u rt point in 
iffer, and while the 
.* itself, benchmarks 
ar between.
3 at 123 (1980).

lg California v. Green, 

's Note, Introductory

1934) Sexua lly  Abused Children: Hearsay Exceptions 15

tion.’ ”76 The right of confrontation is not absolute and may give 
way to competing public policy interests.77 In those nine ca’ses 
since 1965, the Court has tried to reconcile the Confrontation 
Clause with the hearsay doctrine and considerations of public 
policy.78

Ohio v. Roberts79 represents the Court’s most recent at­
tempt to accomplish this difficult task. Roberts, although the 
leading case, is not original in its analysis or interpretation of 
the Confrontation Clause. Rather it represents an articulation 
and clarification of themes developed in prior cases. In Roberts, 
the Court noted the divergence of scholarly commentary and 
forcefully stated that it does not intend to “start anew” its Con­
frontation Clause analysis.00 Therefore, Roberts may be consid­
ered “highly significant as an expositor of the Confrontation 
Clause."81

The facts in Roberts are notable in that they differ markedly 
from the fact situation which will usually be presented under 
the two new hearsay proposals for child reports of sexual abuse. 
Roberts involved prior (preliminary hearing) testimony of a wit­
ness who was physically unavailable to testify at trial. This form 
of hearsay is different than the type of “excited utterance” 
which would be admitted under the Washington and Kansas 
state laws. It is also different from formalized child depositions 
intended for use at trial.82

The Supreme Court held that the prosecution made a good 
faith effort to locate the witness and that the preliminary hear­
ing testimony, although not formal cross-examination, bore the 
substantial equivalence of cross-examination to establish its re­
liability. The Court used the criteria of unavailability and relia­
bility to set forth a general approach for reconciling the hearsay 
doctrine with the Confrontation Clause:

In  sum, w h en  a hearsay decla ran t is not p resen t for cross-exam ina­
tion at trial, the  Con fron ta tion  C la u se  norm ally  requires a show ing 
that he is unavailable. E v e n  th en  his sta tem en t is adm issib le only 
if it bears adequate “indicia  o f reliability.” Reliab ility  can  be in ­
ferred w ithou t m ore in a case w here  the  ev idence  falls w ith in  a 
firm ly rooted hearsay exception. In  o ther cases, the ev iden ce  m ust 
be excluded, at least absent a show ing o f particu larized  guarantees

76. Ohio v. Roberts, 448 U.S. 56, 63 (quoting Douglas v. Alabama, 380 U.S. 
415,418(1965)).

77. Id.
78. See supra  note 71, at 133.
79. 448 U.S. 56 (1980).
80. Id. at 67 n.9.
81. L o u i s e l l  & M u e l l e r ,  supra  note 71, § 418 at 150 (1980).
82. Ohio v. Roberts, 448 U.S. 56 (1980).

•ci.'SiA - . -jStAisi*.
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How  w e ll do the two new  hea rsay  p rop o sa ls  fo r  ch ild  re p o rts  
o f sexua l abuse con fo rm  to the ho ld in g  in  Ohio v. R ob e rts? The 
firs t p roposa l, es tab lish ed  by W ash ing ton84 and K an sa s ,85 re ad  
lite ra lly , con fo rm s qu ite  w e ll to  th e  Roberts  s tanda rd s . T h is  is 
not su rp ris ing  since both  sta tu tes w ere c a re fu lly  d ra fted  w ith 
Roberts in m ind. T he W ash ing ton  state law , fo r  exam p le , adm its 
su ffic ien tly  re liab le  h ea rsay  w h e th e r the d ec la ran t is ava ila b le  
o r  not. noberts  seem s to re q u ire  u n ava ila b ility  because, u n d e r 
the facts o f that case, th e re  w ere no m eans to c on fron t the h e a r­
say d ec la ran t th rough the p rocess o f c ross-exam ina tion . H ow ­
ever, in  the lin e  o f  cases lead ing  to Roberts ,66 the C ou rt had 
ind icated that subsequen t c ro ss-exam ina tion  o f  the h e a rsay  de­
c la ran t at tr ia l w ou ld  sa tis fy  the C on fro n ta tion  C lau se , because, 
unde r such circum stances, the d e fend an t does have the op p o r­
tu n ity  to con fron t the w itness against h im . I f  the w itness is u n ­
ava ilab le , then  both  sta tu tes re q u ire  a find ing  o f p a rt ic u la r iz e d - 
re lia b ility  w h ile the W ash ing ton  state law  a lso  re q u ire s  c o r­
rob o ra ting  evidence o f the act to p ro te c t both  con fron ta tion  and 
due p rocesss in te re s ts . T hus , in  th e  case o f a h e a rsa y  d ec la ran t 
who does no t te s tify  a t the p roceed ing , bo th  law s appea r to m ee t 
the necessity  and re lia b i li ty  s tanda rd s o f Roberts.

The fact th at the W ash ing ton  and  K an sa s  h e a rsay  excep ­
tions adopted the Language o f  Roberts , how ever, does not gu a r­
an tee the con s titu tion a lity  o f  the new  excep tions . Robe rts  le ft  
m any questions unansw ered . F o r exam p le , w hat constitu tes u n ­
ava ilab ility ? In  Roberts, th a t issue w as c lea r. T he  w itness cou ld  
not be loca ted  and th e  o n ly  re la te d  question  was w h e th e r the 
p rosecu tion  m ade a re a son ab le  and  good fa ith  e ffo rt to loca te  
her. N eve rthe less , th e re  a re  m any d iffe ren t w ays to v iew  a ch ild  
v ictim  as unava ilab le  to te s tify . T he case o f a ch ild  v ic tim  w ho is 
too traum a tized  to te s tify  o r  who re fu se s  to te s tify  appea rs to 
constitu te un ava ila b ility  and  is con s is ten t w ith ev id en tia ry  de fi­
n itions o f  u n ava ila b ility .87 W ha t ab ou t the ch ild  v ic tim  o f incest 
who re tra c ts  h e r o r h is s to ry  p r io r  to  t r ia l?88 T h is  s itu a tion  is a 
typ ica l one and ra ise s  the odd con stitu tion a l p o ss ib ility  o f  de­
c la ring  a v ictim -w itness un ava ila b le  due to  a fo rm a l recan ta tion

83. Id . at 67.
84. W a s h . R e v . C o d e  A n n . § 9A.44.120 (W est Supp. 1984).
85. K a n .  S t a t .  A nn . § 60-640(dd) (1983).
86. See supra note 58.
87. F e d . R . E v id . 804(a)(2); F e d . R . E v id .  804(a)(4).
88. See in fra  text accom panying notes 67 to 167.
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of trustw orth iness.83

Roberts an d  the C h ild  Victim  D ec la ran t
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as a m eans o f adm itting the h ea rsay  ve rs ion  o f the o rig in a l 
charge. One state sup rem e cou rt has re cen tly  a llow ed  expe rt 
testim ony as to w hethe r a ch ild ’s recan ta tion  o f a rape  accusa­
tion against h e r fa th e r was cong ruen t w ith  a pa tte rn  o f in- 
tra fam ilia l sexua l abuse .39

Another question  pe rta in s to the good fa ith  e ffo rt to m ake a 
chi', w itness ava ilab le  to te s tify . In  the case o f an ou t-o f-sta te  
w itness, lik e  Roberts, it m ight in vo lv e  send ing  subpoenas and 
try ing  to locate the w itness. In  a case o f  ch ild  abuse, cou ld  it 
invo lve having to re fe r  the ch ild  to a spec ia l incest coun se lo r to 
he lp  the ch ild  fe e l m ore  com fo rtab le  abou t te stify ing  in  court? 
And then there is the concept o f “ p sycho log ica l un ava ila b ility .”  
Can an ava ilab le  w itness be re nd e red  un ava ilab le  to te s tify  be­
cause there  is a p rob ab ility  th a t he o r  she w ill su ffe r psycho log i­
cal damage du ring the p rocess o f  testify ing? T he re  is som e 
language in Roberts  which suggests that un ava ilab ility , in  the 
sens 2 o f physica l absence, is not a lw ays requ ired . Th is d ictum  
re fe re s  to Dutton v. E vans,90 one o f the m a jo r cases p r io r  to R ob ­
erts, in  which “ the C ou rt foun d  the u tility  o f t r ia l con fron ta tion  
so rem ote  that it did no t re q u ire  the p rosecu tion  to p roduce a 
seem ing ly ava ilab le  w itness . ’’91 I t  w ou ld  be d ifficu lt to app ly  
th is d ictum  to cases o f  ch ild  se xu a l abuse in  w h ich the ch ild  vic­
tim  is u su a lly  the key  and o ften  the o n ly  w itness against the de­
fendan t. N a tu ra lly , m any ch ild  r ig h t ’s advocates and m en ta l 
h ea lth  p ro fe ss ion a ls  w ou ld  lik e  a il o f these questions regard ing  
unava ilab ility  to be re so lved  ir. fa v o r o f th e  ch ild  victim . R ob ­
erts, however, le ft m ost o f th ese  questions unansw ered .

T he re  are ju s t as m any unan sw ered  questions regard ing  
“ indicia o f re lia b ility ”  in  cases o f ch ild  se xu a l abuse . Roberts  
suggests tha t re lia b ility  can be in fe rre d  w hen the evidence fa lls  
w ith in a firm ly  ro o ted  h ea rsay  excep tion ; o therw ise a show ing o f 
pa rticu la rized  guaran tees o f tru s tw o rth in e ss  is re q u ire d .92 R ob ­
erts, however, m ay no t re a l ly  be on p o in t w ith  the W ash ington 
and K ansas statu tes . H ow  cou rts w ill assess the re lia b ility  o f 
ch ild ren  too frig h tened  to te s tify  o r  who re tra c t th e ir s to rie s is 
unknown. W ill e xpe rt te s tim ony  on typ ica l incest dynam ics be 
adm iss ib le  to he lp  assess the re lia b ili ty  o f bo th  th e  hea rsay  dec­
la ra tion  and the re trac tion ? O ften  th e  sam e expe rt who firs t 
hears the ch ild ’s re p o rt w ill la te r  assess its re lia b ility . W ha t ro le  
w ill th is expe rt p la y  in  es tab lish in g  re lia b ility ?

89. State v. Middleton, 294 Or. 427, 657 P.2d 1215 (1983).
90. 400 U.S. 74 (1970).
91. Roberts, -148 U.S. at 65 n.7.
92. Id. at 67.
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In summary, although it may be easy to see that the new 
Washington and Kansas hearsay exceptions conform to the 
wording of Roberts, Roberts is not a child abuse case, nor did it 
struggle with the difficult issues which arise under the Washing­
ton and Kansas hearsay exceptions. In fact, Roberts establishes 
phrases which are rather vague and subjective, as are many 
newly pronounced principles of constitutional interpretation. 
Unavailability must be established by good faith and reasonable 
efforts. Reliability must be established by certain “indicia of re­
liability" and “guarantees of trustworthiness.” What Roberts re­
ally means, and how it will be applied in cases of child sexual 
abuse, if at all, remains unanswered.

Videotaped Depositions a n d Roberts: “Is it Hearsay?"

Proposals for admitting into evidence taped interviews and 
special depositions in cases of child sexual abuse also rely heav­
ily on Roberts for their justification.93 The basic argument is 
that a child victim is rendered “psychologically unavailable” to 
testify, and that taped interviews and deposition procedures, 
which have a substantial equivalence of cross-examination, 
guarantee a veiy high degree of reliability.9-1 This reliance on 
Roberts appears straightforward, but there are several problems 
with this type of reasoning. First, it expands the notion of un­
availability far beyond the holding in Roberts. Second, to argue 
that the prior testimony exception is reliable is unconvincing. 
Depositions have always been acknowledged as highly reliable 
but are relegated to the judicial preference for live testimony. 
Third, it confuses and ignores the public policy interests and 
considerations which distinguish depositions from other forms 
of hearsay. Finally, it ignores the real issue in advocating the 
use of taped interviews and depositions which is the balancing 
of interests between protecting the child victim and the judicial 
preference of available witnesses. Sole reliance on Roberts, in 
an attempt to conform to Roberts, m a y  not be necessary and 
may confuse the examination of important competing public 
interests.

The notion of psychological unavailability is radically differ­
ent from the kind of physical unavailability which the Roberts 
court considered. Ma n y  evidence codes, such as the Federal 
Rules of Evidence, recognize that a witness may be unavailable 
due to a then existing mental illness or infirmity.95 But the con­
cept of psychological unavailability is meant to be broader in

93. Proving Parent-Child Incest, supra  n o te  8.
94. See supra  note  70 and  accom pany ing  tex t.
95. F e d . R . E v id . 8 0 4 (a ) (4 ) .
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scope and w ou ld  be in voked  fo r m any ch ild ren  so le ly  because 
the experience o f te s tify ing  m ight p roduce fu r th e r psycho log ica l 
h a rm .90 At th is po in t, “ p sycho log ica l u n ava ila b ility "  becomes 
m ere ly  a way o f using the language in R obe rts  to a sse rt th at the 
unava ilab ility  re q u irem en t o f Robe rts  sh ou ld  be ba lanced 
against the competing state in te re s t in  p ro tec ting  ch ild  victim s 
o f sexua l abuse .97

The Roberts c r ite rion  o f  u n ava ila b ility  is thus supposed ly  
overcom e by the no tion  o f “ psycho log ica l u n ava ila b ility ."  Once 
th is hu rd le  is c lea red , the Roberts  c r ite rion  o f "ind ic ia  o f  re lia b i l­
ity " seems eas ily  sa tis fied  because the p roposed  taped ch ild  in ­
terview s and depositions a llow  fo r  the “ sub stan tia l equ iva lence 
o f c ross-exam ination " 98 in  the fo rm  o f questions subm itted  to 
the ch ild . The basic p rob lem  w ith h e a rsay  is th a t it u su a lly  
lacks the p rotections o f  liv e  te stim ony w h ich re q u ire  the w itness 
to testify : ( 1 ) u n de r oa th , ( 2 ) in the p e rso n a l p resence o f the 
tr ie r o f fact and (3 ) sub jec t to c ross-exam ina tion . T oday , h e a r­
say ana lysis tends to cen te r on c ross-exam in a tion .09 To ab so ­
lu te ly  requ ire  a ll th ree  cond itions and ban  a ll h ea rsay  w ou ld , 
however, deprive the t r ie r  o f fact o f p rob a tiv e  evidence. The 
common law so lu tion  has been to es tab lish  a ru le  against h e a r­
say bu t to adm it se ve ra l necessa ry  excep tions un d e r c ircum ­
stances which th eo re tic a lly  guaran tee tru s tw o rth in e ss . 100 W h ile  
the C on fron ta tion  C lau se  is m eant to exc lud e  som e fo rm s o f 
hearsay , the Sup rem e C ou rt has re p ea ted ly  recogn ized  the “ t ru ­
ism  that ‘h ea rsay  ru le s  and  the C on fro n ta tion  C lau se  a re  g ene r­
a lly  designed to p ro tec t s im ila r va lu es . . .and  stem  from  the 
same roo ts .’ ” 101 A c tu a lly  the necessity  and  re lia b ili ty  c rite ria  o f 
Roberts are not m uch d iffe ren t th an  the u su a l com m on law  ra t io ­
na les fo r  a llow ing h ea rsay  excep tions . 102 A dvocates o f  taped  in ­
te rview s and depos itions argue th a t th ey  a re  re lia b le  because 
they contain the recogn ized  p ro tec tion s o f liv e  te s tim on y . 103 
Fu rth e rm o re  th is type o f p rop o sa l is sa id  to p rov ide  a m uch

96. Melton, . i  Psycholegal Dilemma, supra  note 3; see in fra  text accom ­
panying notes 67 to 167.

97. See in fra  text accom panying notes 67 to 167.
98. Roberts, 448 U.S. at 67-73.
99. F ed . R . E v id . art. VIII, Advisory Com m ittee’s Note, Introductory 

Note-, see also Roberts, 448 U.S. at 70.
100. Ohio v. Roberts, 448 U.S. 56, 67 (1980). See E . C le a r y ,  M c C o rm ic k  

o n  E v id e n c e  & 244 ( 2d ed. 1972) (history of r u le ) .
101. Ohio v. Roberts, 448 U.S. 56, 67 (1980).
102. Gutman, Academic Determinism: The D ivision o f  the B i l l o f  Rights, 

54 S. C a l.  L. R ev . 295,331-55 (1981); see in fra  notes 67 to 167 and accom pany­
ing text.

103. See Parker, Child Witnesses, supra  note 2, at 695; Proving Parent- 
Child Incest, supra note 8, at 149-51..
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greater degree of reliability than other hearsay exceptions 
which lack all three conditions of live testimony and which the 
Supreme Court has repeatedly allowed over Confrontation 
Clause challenges.104

The problem with this type of analysis is that it ignores, for 
no apparent reason, the important policy issue of regularly us­
ing taped depositions of available witnesses as a substitute for 
the trial process. The fact that deposition testimony is just as 
good as or better than other forms of hearsay is therefore uncon­
vincing. Deposition testimony has long been acknowledged to 
be one of the most reliable forms of hearsay, yet it is usually 
admitted only under strict standards of unavailability.105 Per­
haps the area of confusion here is that a deposition, although 
technically hearsay under the prior testimony exception, is con­
ceptually different than most forms of hearsay and implicates 
related, but different policy interests. This difference creates 
the supposed logical inconsistencies identified by commentators 
when they assess the constitutionality of new forms of deposi­
tions by relying on a case such as Roberts.106

104. Su ch  exceptions include dying declarations, see Ohio v. Roberts, 448 
U.S. 56,64 (1980) and excited utterances, see United States v. Iron Shell, 633 
F.2d 77 (8th Cir. 1980).

105. See supra  note 95.
106. M cCorm ick  includes depositions (depositions to preserve evidence 

only) in the definition of form er testimony and notes that deposition testi­
mony may be classified, depending upon the precise formulation of the rule 
against hearsay, as an exception to the hearsay prohibition or as a class of 
evidence in which the requirem ents of the hearsay rule are complied with.
C . M c C o rm ic k , L a w  o f  E v id e n c e  § 254, at 614 (2d ed. 1972). See, e.g., F e d . R. 
C r im . P. 15. Wigmore favored this latter position, w hich  is interesting, given 
Wigmore's minimization and misinterpretation of the Confrontation 
Clause. C. M c C o rm ic k , L aw  o f  E v id e n c e  § 254, at 614; 5 W ig m o re , E v i ­
d e n c e  131 (3d ed. 1940); see a lso  Gutm an, supra  note 102. M cCorm ick  takes 
the former position, that deposition testim ony is hearsay, for the reason 
that it is the familiar usuage to the profession and that it facilitates the 
wider admissions of form er testimony under a liberalized exception. C. M c ­
C o rm ic k , supra, § 254, at 614-15. He "does however emphasize the need for 
further reform. L ik e  the modern advocates of taped child depositions, M c­
Corm ick  realizes that, com pared to other hearsay exceptions such as ex­
cited utterances, the restrictions upon declarations in the form of sworn 
testimony seem ‘fantastically strict." C. M c C o rm ic k , supra  § 261 at 626. 
M cCorm ick's solution is to urge liberality under the former testimony, by 
suggesting that the standard of unavailability of the witness should be no 
more exacting than that for depositions under the Federal Rules of C ivil 
Procedure, with this caveat: “In criminal cases, the constitutional right of 
confrontation imposes stricter standards of unavailability." C. M c C o rm ic k , 
§ 261 at 626.

One com m entator who advocates the liberal use of videotape in crim i­
nal proceedings, takes a more radical position and argues that Confronta­
tion Clause considerations may not even be pertinent:

[T ]h e  “trial" includes both the taping session and the presentation 
of the tape to the jury. Th e  “court" includes both the room in which the 
jury observes the testimony and the room in w hich the testimony was

. • * ’ - - - -- _  ' U , ’ .
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The foregoing an a ly s is  is not o ffe red  to d iscourage the use o f 
v ideotaped depositions in  cases o f  ch ild  abuse , bu t to suggest 
that re liance  on the Roberts u n ava ila b ility  and re lia b ility  s tan ­
da rds is m islead ing . The concept o f psycho log ica l u n ava ila b ility  
w ill u su a lly  m ean lit t le  m o re  than  that th e re  a re  im po rtan t com ­
peting pub lic po licy  in te re s ts  in p ro tec ting  ch ild  v ictim s o f sex-

taped. For these same reasons, questions of availability to not arise. 
Th e  witness is available, and he is testifying before the jury.

Barber L Bates, Videotape in C rim ina l Proceeding, 25 H a s t in g s  L . J. 1017, 
1037. Th is  "modern" interpretation sounds more like W igm ore’s almost an­
cient view of both former testimony and the Confrontation Clause, which 
M cCorm ick  and the Suprem e Court have soundly rejected. California v. 
Green, 399 U.S. 149,155 (1970); C . M c C o rm ic k , supra, § 254 at 614; 4 J. W e in ­
s te in  i- M. B e r g e r ,  W e in s t e in ’s  E v id e n c e  § 800104), at 800-19 (1979). Y e t it 
is argued that the electronic deposition, like the new personal computer, is 
“a tool for m odem  times," w h ich  allows for accurate preservation of evi­
dence, testimony under oath, cross-examination, and demeanor evidence. 
Som e even speculate whether the right of confrontation was an attempt to 
secure these guarantees of reliability in a pre-technological society. Parker, 
Child Witnesses, supra  note 2, at 695. A lthough the more psychologically 
minded may still feel that the pre-technological requirem ent of face-to-face 
onfrontation with the defendant and jury  adds an important dimension to 
•e reliability of testimony. See, e.g., United States v. Benfield, 593 F.2d 815 

(8th Cir. 1979).
Th is  argument, that videotaped depositions and interviews are just as 

good as other forms of hearsay or even the trial process itself, confuses im ­
portant considerations of public and judicial policy. Th ese  considerations 
are clearly expressed in the Advisory Com m ittee's note to the former testi­
mony exception to the federal hearsay rule, w hich  explains why former tes­
timony, although highly reliable, is included under Rule 804 (declarant 
unavailable) instead of Rule 803 (availability of declarant immaterial): 

Form er testimony does not rely upon some set of circum stances to sub­
stitute for oath and cross-examination, since both oath and opportunity 
to cross-examine were present in fact. Th e  only missing one of the 
ideal conditions for the giving of testimony is the presence of the trier 
and opponent ("demeanor evidence"). Th is  is lacking with all hearsay 
exceptions. Hence it may be argued that form er testimony is the 
strongest hearsay and should be included under Rule 803. . . . H ow ­
ever, opportunity to observe demeanor is what in a large measure con ­
fers depth and meaning upon oath and cross-examination. . . .  In any 
event, the tradition, founded in experience, uniformly favors produt-ion 
of the witness if he is available. Th e  exception indicates continuation of 
the policy. Th is  preference for the presence of the witness is apparent 
also in rules and statutes on the use of depositions, w hich  deal with 
substantially the same problem.

F ed . R. E v id . 804, Advisory Com m ittee’s Note, at 270 (W est 1983).
Assessed against these policy interests, the argument that special child 

depositions would be just as or reliable than other forms of hearsay seems 
less cogent. E ven  the use of videotape, w hich  would in part overcom e the 
absence of demeanor evidence, could probably not satisfy the policy prefer­
ence for the presence of available witnesses. A n y  notion of psychological 
unavailability would have to be carefully defined' and limited to preserve 
this policy. There  is adequate precedent for using depositions for highly 
traumatized and essentially unavailable witnesses such  as rape victims. A t 
the other end of the continuum  it is difficult to imagine a victim  of any sex­
ual or other violent crim e who could not make a strong argument for “psy­
chological unavailability.



ual abuse. To assert that videotaped or closed-circuit 
depositions are just as reliable as other admissible hearsay-ig­
nores the policy preference for the presence of available wit­
nesses. The proper justification for admitting into evidence 
specially taped child depositions and interviews is that the 
strong public policy interest in protecting child victims of sexual 
assault should be balanced against the strong public policy in­
terest which favors the presence of available witnesses. Unfor­
tunately, the Supreme Court, in its analysis and interpretation 
of the Confrontation Clause, has left no possiblity of this kind of 
“balancing test," except to assert, somewhat unconvincingly, 
that a strict analysis of unavailability and indicia of reliability 
will adequately accommodate all competing interests.107 More­
over, the Court has been emphatic in declaring its intention not 
to begin its Confrontation Clause analysis anew.108 Therefore, it 
is not surprising that advocates of special depositions for child 
victims of sexual abuse have felt the need to present their views 
only in terms of the unavailability and reliability language of 
Roberts.

There are several ironies that result from the Court’s at­
tempt to reconcile the hearsay doctrine with the Confrontation 
Clause. One such irony involves the constitutional support that 
the two hearsay proposals for child victims will probably re­
ceive. The Washington and Kansas statutes, which simply cre­
ate a n e w  hearsay exception, will probably be held 
constitutional, although they lack all of the protections of live 
testimony: oath, demeanor evidence and cross-examination. 
O n  the other hand, the second proposal, which favors the use of 
videotaped depositions and preserves all three of these condi­
tions will probably receive less constitutional support.

Nick, Iron Shell a n d  Benfield

Two recent cases in the same federal circuit indicate how 
differently the same court can approach Confrontation Clause 
issues raised first, by a recognized exception to a hearsay rule, 
and second, by a special closed-circuit, videotaped deposition. 
Both cases are analogous to the two new hearsay proposals for a 
child's statements for sexual abuse. United States v. Iron 

Shell109 involved hearsay admitted under established excep­
tions to the federal hearsay rule, but it was the kind of hearsay 
that would be admitted under the new Washington and Kansas

107. See in fra  note 172 and accom panying text; see also  Ohio v, Roberts, 
448 U.S. 56, 65 (1980).

108. Roberts, 448 U.S. at 66 n.9.
109. 633 F.2d 77 (8th Cir. 1980).
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exceptions. United States v. Benfield110 involved the use of vide­
otaped depositions to protect a traumatized adult victim-of 
kidnapping.

John Louis Iron Shell was convicted of assault with intent to 
rape a nine-year-old girl. Her statements after the assault to a 
police officer were held admissible under the federal excited ut­
terances exception,111 and her statements to a treating physi­
cian were held admissible under the federal medical treatment 
exception.112 The Eight Circuit113 was willing to stretch the al­
lowable time interval for an excited utterance considering the 
child’s age, physical and mental condition, the characteristics of 
the event and the subject matter quoted.114 Even though the 
girl was available to testify, the defense raised a Confrontation 
Clause objection which questioned whether the child was truly 
available for effective cross-examination due to her young age. 
The court held that even if the girl was thus “unavailable," the 
admitted hearsay bore sufficient indicia of reliability to afford 
the trier of fact a satisfactory basis for evaluating the truth of 
the prior statement.115 In so ruling, the Iron Shell court relied 
heavily on the then very recent Supreme Court decision in Ohio 
v. Roberts.

In th<* course of its opinion, the Iron Shell court also cited 
United States v. Nick.116 Nick is not as conceptually clear as 
Iron Shell, but it is one of the few recent court of appeals cases 
that deals directly with the issue of admitting a child’s out-of- 
court statements of sexual abuse. In Nick, the victim was three 
years old, and the victim’s hearsay statement, as in Iron Shell, 
was admitted under Federal Rule of Evidence 803(2) and 803(4). 
The Nick court noted that the child was not subjected to cross- 
examination-and could not have been due to his “extremely 
tender years."117 In this pre-Roberts case, the court turned to 
one of Roberte’predecessor, Dutton v. Evans,113 to assess the re­
liability of the hearsay. The Nick court then went on to rely on 
the criteria of the federal residual exception to accomplish the 
task of determining whether the hearsay was sufficiently relia­
ble. Using the residual exception criteria, the Nick court upheld

110. 593 F.2d 815 (8th Cir. 1979).
111. F e d . R. E v id . 803(2).
11?. F e d . R. E v id . 803(4).
113. United States v. Benfield, 633 F.2d 77, 86 (8th Cir. 1930).
114. Id.
115. Id. at 87.
116. 604 F.2d 1199 (9th Cir. 1979).
117. Id. at 1202.
118. 400 U.S. 74 (1970).
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the adm iss ion  o f the h ea rsay  as h igh ly  re lia b le  and p rob a tive .11'-' 
L a te r in 1901, the sam e c ircu it in  Un ited S ta tes v. Pe rec '-°-found 
the N ick  cou rt ’s re lian ce  on F ed e ra l R u le  o f  E v idence 803(24 ) 
un justified . Spec ifica lly , the re s id u a l excep tion  req u irem en t 
that the sta tem ent be m o re  p roba tive  on the po in t fo r  which it is 
o ffe red  than any o th e r ev idence seem ed unnecessa rily  stric t 
u n d e r Dutton  (an d  now  R obe rts ). The N ick  case has va lue , how ­
ever, t .c a u s e  it in troduced  the concept th a t a ch ild , a lth ough  
p h ys ica lly  ava ilab le  to te s tify , m ay be “ u n ava ila b le "  due to cog­
n itive lim ita tions and p e rh ap s even traum a . I ro n  S h e ll cites 
N ick  as rep resen ting  the k ind  o f case w h ich poses a “ specia l 
type ”  o f u n ava ila b ility . 121 B o th  cases m ay lend  p receden tia l 
suppo rt to the no tion  o f  p sycho log ica l un ava ilab ility , which is 
thought to typ ify  ch ild  se xu a l abuse .

N ick  and I ro n  S h e ll in vo lved  “ firm ly  ro o te d " 122 h ea rsay  e x ­
ceptions. B o th  cou rts found  p a rticu la rized  ind ic ia o f  re lia b ility  
unde r e ith e r Dutton  o r  R obe rts  w hen th e re  w as a question  as to 
the v ic tim ’s av a ila b ility  to te stify . N e ith e r cou rt had any 
p rob lem s upho ld ing the adm iss ion  o f  a ch ild ’s ou t-o f-cou rt s ta te ­
m ents o f sexua l abuse o v e r C on fron ta tion  C lau se  ob jections. 
The question  then  rem a in s  w he th e r the new  W ash ing ton  and 
K an sa s  excep tions fo r  ch ild  v ictim s w ill rece ive the sam e leve l 
o f constitu tiona l su ppo rt. I t  a lso  rem a in s to be seen w he th e r 
cou rts wall conside r the new  law s as “ f irm ly  ro o ted  excep tion s”  
w'hich p rov ide the h e a rsay  w ith  an in h e ren t ly  high degree o f re ­
lia b ility , o r  i f  th ey w ill re q u ire  v e ry  p a rticu la rized  ind ic ia o f  r e li ­
ab ility . The standards fo r  assess ing these questions com e from  
Roberts, which was a p r io r  te s tim ony  case tha t re q u ire d  ve ry  
p a rticu la rized  find ings. T he  Robe rts  case i ts e lf  m ay no t be good 
p receden t fo r  con s ide ra tion  o f th e  W ash ing ton  and K an sa s  law s 
when com pared to cases lik e  N ick  and I r o n  She ll. A lthough 
these la tte r cases re ly  on  trad ition a l h ea rsay  excep tions , the 
hea rsay  which th ey  a llow ed  is v e ry  s im ila r to the k ind  o f h ea r­
say which w ill be adm itted  un d e r the new  ch ild  se xu a l abuse 
exceptions. W h ile  the con stitu tion a l c rite ria  m ay com e from  the 
language in Roberts, the N ick  case and in  p a rticu la r, the I ro n  
Sh e ll decision are m ore  on  poin t.

T he E igh th  C ircu it dec ided I r o n  Sh e ll in 1980. A  y e a r e a r lie r  
the sam e circu it had decided Un ited States v. B en fie ld ,122 a case 
which invo lved  a c losed -c ircu it taped  depos ition  p rocedu re  fo r  a

24 7Tie JoAm M arshall Law  lie view (V o l. 18:1

119. 604 F.2d 1199, 1203 (9th Cir. 1979).
120. 658 F.2d 654, 661 n. 6 (9th Cir. 1981).
121. United States v. Iron Shell, 633 F.2d 77, 87 (8th Cir. 1980).
122. Ohio v. Roberts, 448 U.S. 56, 67 (1980) (excited utterances and state­

ments made to a treating physician).
123. 593 F.2d 815 (3th Cir.'l979).



(Vol. 18:1 19841 Sexua lly  Abused Children: Hearsay Exceptions 25

d probative.119 
Perez120 found 
idence 803(24)
J requirement 
: for which it is 
-•essarily strict 
ias value, hovv- 
hild, although 
!e” due to cog- 
"on Shell cites 
'ses a “special 
3 precedential 
>ility, which is

• no i
hearsay ex- 

ia of reliability 
question as to 
ourt had any 
-of-court state- 
ise objections, 
ashington and 
the same level 
seen whether 
ad exceptions" 
h degree of re- 
indicia of reli­
ons come from 
required very 
ay not be good 
.d Kansas laws 
hell. Although 
■xceptions, the 
e kind of hear- 
1 sexual abuse 
come from the 
cular, the Iron

A  year earlier 
field,v23 a case 
procedure for a

-. 1930).
ran ee s an d  sta te -

traumatized adult kidnap victim. The victim developed a pvs- 
chiatric “infirmity” following the ordeal and her treating psychi­
atrist indicated that she could not be subpoenaed for trial for 
months.1-4 The Government then filed a request for a video­
taped deposition. The trial court granted the request and or­
dered that the defendant could be present at the deposition, but 
not within the vision of the victim. During the deposition, the 
defendant sat in another room and observed the proceedings on 
a monitor. He was allowed to stop the questioning by sounding 
a buzzer in order to consult with counsel. Counsel was allowed 
to conduct cross-examination. The victim was kept unaware of 
the defendant’s presence in the building.125

Despite these protections for the defendant, the court held 
the procedure unconstitutional. The opinion in Benfield is per­
plexing because it appears to minimize modern Confrontation 
Clause analysis while relying heavily on turn-of-the-century 
case law. Note that Benfield is a pre-Roberts but a post-Mancusi 
case.126 While the court grudgingly acknowledged pre-Roberts 
line of cases, it none the less relied primarily on a series of cases 
decided between 1895 and 1911. The gist of the Benfield opinion 
is that the necessity-reliability cases which ultimately led to 
Roberts do not substantially mitigate the right to a “face-to-face" 
confrontation between the witness and the accused. As the 
Court stated:

N orm ally the right to con fron ta tion  in cludes a face-to-face m eeting 
at trial at w h ich  tim e cross-exam ination  takes place. . . . W hile 
som e re cen t cases use o th er language, none denies that con fron ta ­
tion required  a face-to-face m eeting  in 1791 and none lessens the 
force of the sixth am endm ent. . . . W h ile  a deposition  necessarily  
elim inates a face-to-face m eeting  betw een  w itness and jury, w e find 
no justification  for fu rth er abridgem ent o f the defendant’s rights. A  
v ideotaped deposition supplies an environm ent substantia lly co m ­
parable to a trial, but w here  the defendant was not perm itted  to be 
an active participant in the  video deposition, this procedura l substi­
tute is constitu tiona lly  infirm .127

The court must have placed great importance on the face-to-face 
confrontation to have characterized the defendant in Benfield as

124. Id.
125. Id.
126. M ancusi v. Stubbs, 408 U.S. 204 (1972). Th e  line of cases leading to 

Roberts runs in the following order Pointer v. Texas, 380 U.S. 400 (1965) 
(applying the Confrontation Clause to the states through the due process 
clause of the fourteenth am endm ent); Douglas v. Alabama, 380 U.S. 415 
(1965); Barber v. Page, 390 U.S. 719 (1968); Bruton v. United States, 391 U.S. 
123 (1968); California v. Green. 399 U.S. 149 (1970); Dutton v. Evans, 400 U.S. 
74 (1970); Nelson v. O ’Neill, 402 U.S. 622 (1971); Mancusi v. Stubbs, 408 U.S. 
204 (1972); Ohio v. Roberts, 448 U.S. 56 (1980).

127. Benfield, 593 F.2d at 821.



unable to participate in the deposition, since he viewed the en­
tire proceeding, could stop it at will and was able to assist his ' 
attorney in the process of questioning and cross-examination.

The Benfield court indicated that any exception to direct 
confrontation should be narrow in scope and based on necessity 
or waiver.128 The Benfield court considered the possibility that a 
defendant could commit a crime so heinous as to excuse the vic­
tim from face-to-face confrontation.129 Thus, Benfield ap­
proached the concept of psychological unavailability by means 
of a waiver theory. The court ruled, however, that the facts did 
not involve conduct of that magnitude, and to find such a waiver 
in this case would essentially destroy the right of confrontation 
in nearly all cases of alleged crimes against persons.130 Oddly, x.
the court did not, on the facts, find a showing of necessity, even 
though a psychiatrist testified that the victim’s mental infirmity 
was directly related to the crime and rendered her unable to tes- if
tify under normal trial conditions. The Benfield depositions pro­
cedure fell under Federal Rules of Criminal Procedure 15, which ff
relies for its definition of unavailability on Federal Rules of Evi- . '■!
dence 804(a), the latter includes then existing physical or 
mental illness or infirmity and thus seemingly applies to the 
Benfield fact situation. Rule 15, however, also guarantees the 
defendant the right to be in the presence of the witness during 
the examination.131 Although this provision is, in part, meant to 
protect confrontation rights, the Benfield court was unclear in 
stating whether its decision relied solely on Confrontation 
Clause theory or on this specific provision of the applicable 
rules of criminal procedure. The court did, however, specifically 
refer to the right to face-to-face confrontation as a constitutional 
right, even though it conceded that often necessary hearsay is 
admitted despite the absence of confrontation with the ac­
cused.132 The court indicated that it did favor the development 
of electronic video technology which more nearly approximates 
the traditional courtroom setting, specifically “face-to-face” con­
frontation with a witness who is aware of the defendant’s 
presence.133

On its surface Benfield’s analysis seems archaic and unen­
lightened in its interpretation of the Confrontation Clause. It

128. Id. at 821. Fo r an example of a defendant’s behavior acting as waiver 
of confrontation rights, see United States v. Thevis, 665 F.2d 616 (5th Cir.
1982).

129. 593 F.2d at 821.
130. Id.
131. F e d . R. C rim . P. 15(b).
132. 593 F.2d at 819-21.
133. Id . at 821-22.
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m in im izes the lin e  o f cases which led  to Roberts  ju s t  one y e a r 
la te r and  instead , reaches back to the tu rn -o f-th e -cen tu ry  fo r  
suppo rt o f its lite ra lis t ic  re lian ce  on “ face -to -face”  c on fron ta tion . 
T here  appears to be a n a tu ra l ten sion  between Du tton , and R ob ­
erts on one hand, and B en fie ld  on  the o the r. The log ica l in con ­
sistencies a re  apparen t. O the r le ss re lia b le  h e a rsay  is re g u la r ly  
adm itted  w ith v ir tu a lly  no con fron ta tion , pa rtic ipa tion  o f the de­
fendan t o r c ross-exam ination  bu t Ben fie ld  re q u ire s  a face-to- 
face m eeting fo r  a p sycho log ica lly  un ava ilab le  w itness w ho te s ­
tifies u nde r stringen t standard s o f re lia b ility  and c ross-exam in a ­
tion. A lthough the Ben fie ld  cou rt d id not a rticu la te  the issue 
c lea rly , i f  at a ll, it seem ed to sense the d iffe rences betw een a 
trad ition a l hea rsay  excep tion and  a depos ition  p rocedu re  in ­
tended to substitu te  fo r  a p a rt o f the tr ia l p rocess . 134 T he cou rt 
c le a r ly  d id  not view  Ben fie ld  as a hea rsay  case, and seem ed  to 
understand  that a depos ition  im p lica tes d iffe ren t p o lic y  v a l­
ues . 135 T h is m ay exp la in  the cou rt ’s repea ted  and  ap p a ren t ly  i l ­
log ica l insistence that none o f the necess ity -re lia b ility  cases 
( lik e  D u tton ) deny that con fron ta tion  requ ire s  a “ face -to -face ”  
m eeting . " 136 V iew ed th is way, B en fie ld  is a lit t le  le ss  u n en ­
ligh tened and archaic . H ow ever, the B en fie ld  cou rt fa ile d  to 
c le a r ly  a rticu la te  the d iffe ren t po licy  im p lica tion s betw een dep ­
ositions and o th e r fo rm s o f h ea rsay . V a riou s  h ea rsay  excep ­
t ion s  t r y  to  a p p ro x im a te  c o n d it io n s  o f  r e l i a b i l i t y  w h ich  
substitu te  fo r  tr ia l re lia b ility , w h ile  depositions t ry  to  ap p ro x i­
m ate cond itions o f the t r ia l as a substitu te  fo r  the t r ia l itse lf. 
Th is creates the iro n y  that the p o licy  p re fe rences in  tak ing  dep ­
os itions, such as re q u irin g  “ face -to -face”  con fron ta tion  a re  
s tronge r than the p o licy  p re fe rence s in  the tr ia l itse lf, w h ich re ­
pea ted ly  y ie ld  to adequate substitu tes o f re lia b ility .

A fte r conside ring  the two new  hea rsay  p rop o sa ls  fo r  ch ild  
sexua l abuse cases and  an a ly z ing  Roberts, N ick, I ro n  S h e ll and 
Ben fie ld , th e re  appea rs to be m ore  constitu tiona l su ppo rt fo r  
s im p ly  estab lish ing  a new hea rsay  excep tion fo r  ch ild  re p o rts  o f 
sexua l abuse than fo r  es tab lish ing  a new  class o f  “ ch ild  depos i­
tions." T h is re su lt seem s iron ic  because ch ild  depos ition  p roce ­
du res p lace on ly  m in o r lim its  on the de fendan t’s righ ts  to cross- 
exam ina tion  and con fron ta tion  w h ile  o th e r hea rsay  excep tions 
p rov ide no such p ro tec tion s o th e r th an  ce rta in  "ind ic ia  o f  re lia ­
b ility .”  Y e t th is iro n y  has a lre ad y  been p la yed  ou t w ith in  the

134. See supra  text accompanying notes 45 to 167.
135. In one sense a deposition falls somewhere between a hearsay excep­

tion (in this case former testim ony) and trial confrontation. Th e  Benfield 
court never discussed the deposition procedure as a hearsay issue and in­
stead focused on the trial right of face-to-face confrontation. 593 F.2d at 821.

136. Id.
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same circuit of the United States court of appeals.137

The Limits of the Confrontation Clause— A n d  Other 

Constitutional Rights

The introduction of hearsay at a criminal trial raises com­
plex Confrontation Clause issues which have constituted the 
bulk of the foregoing analysis. Actually, several clauses of the 
United States Constitution are potentially implicated by the two 
new hearsay proposals for child sexual abuse: the public trial, 
compulsory process and confrontation clauses of the sixth 
amendment,138 the due process clauses of the fifth and four­
teenth amendments139 and the freedom of the press clause of 
the first amendment.1-10

While the relationship of the Confrontation Clause and the 
Compulsory Process Clause makes for an interesting discus­
sion,141 the Supreme Court in its most recent hearsay doctrine- 
Confrontation Clause cases has been unconcerned with the 
Compulsory Process Clause.142 The Compulsory Process 
Clause would appear to guarantee the defendant a “right to put 
on the stand a witness who was physically and mentally capable 
of testifying to events that he had personally observed, and 
whose testimony would have been relevant and material to the 
defense.”143 Thus, defendants have a light to call available and 
competent witnesses on material and relevant issues. The right 
is not absolute, for example, there is no right of compulsory pro­
cess when the witness is unavailable, as when he or she invokes 
the fifth amendment right against self-incrimination, or other­
wise refuses to testify.144 Perhaps one reason Confrontation 
Clause analysis has not required an examinations of the C o m­
pulsory Process Clause is that, to date, the former has required 
a strong showing of unavailability, which would seem to satisfy 
the latter. Parker, a strong advocate of taped child testimony, 
concedes that to automatically disqualify all children from testi­
fying to a certain type of crime would “run afoul” of the Compul-

137. Compare United States v. Benfield, 593 F.2d 815 (8th Cir. 1979) with 
United States v. Iron Shell, 633 F.2d 77 (8th Cir. 1980).

138. U.S. C o n s t ,  am e n d . VI.
139. U .S . C o n st , am end . XTV.
140. U.S. C o n s t ,  amend. I.
141. See Westen, Confrontation and Compulsory Process: A Unified The­

ory o f  Evidence f o r  C rim ina l Cases, 91 H a r v .  L . R e v . 567 (1978).
142. See Ohio v. Roberts, 448 U.S. 56 (1980).
143. Washington v. Texas, 388 U.S. 14, 23 (1967).
144. See, e.g., Washington v. Texas, 388 U.S. 14, 23 n.21 (1967); United

States v. Roberts, 503 F.2d 598, 600 (9th Cir. 1974), cert, denied, 419 U.S. 1113
(1975); Myers v. Frye, 401 F.2d 18, 21 (7th Cir. 1968).
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sory Process Clause. However, Parker suggests that a court- 
appointed attorney charged with protecting the rights of the- 
child victim could invoke the privilege not to testify on behalf of 
an individual child.145 Mu c h  will depend on how courts respond 
to the argument that a child victim is “psychologically unavaila­
ble” and what circumstances will constitute a showing of psy­
chological unavailability.

These new child hearsay proposals m a y  also affect the pub­
lic nature of the trial process. Under the sixth amendment, the 
defendant has a right to a public trial146 and under present first 
amendment law, the public and press have a right of access to 
criminal trials.147 Special procedures which protect the child by 
limiting access to the courtroom m a y  affect these rights. H o w­
ever, these rights are not absolute. There seems to be adequate 
precedent for curtailing the defendant’s right to a public trial in 
order to protect the psychological well-being of victim-wit- 
nesses.148 In fact, some states have pnacted legislation which 
excludes the general public from trials for certain sex crimes.149 
The leading case, Globe Newspaper Co. v. Superior Court,150 is 
discussed in the next section of this article which explores the 
Court’s different approaches to protecting child victims under 
the first and the sixth amendments.151 One recognized general­
ization about the Supreme Court’s resolution of right to trial is­
sues is that the Court seems more willing to resolve the 
competing interests of the defendant and the press by means of 
a balancing test.152 Confrontation Clause analysis, however, al­
though referring to competing interests, is either more literalis­
tic and absolutist, or relies on traditional hearsay analysis such 
as the Roberts necessity and reliability criteria.153 This differ­
ence in interpretation raises the question of whether the most 
effective and constitutionally acceptable way to protect children 
is by clearing the courtroom or taking a special deposition.154

145. Parker, Child Witnesses, supra  note 2, at 704.
146. U.S. C o n s t , amend. VI.
147. Globe Newspaper Co. v. Superior Ct., 457 U.S. 596, 604 (1982).
148. Id. at 606-07; see also  Parker, Child Witnesses, supra  note 2, at 712-16.
149. See statutes collected in 6 J. W ig m o re , E v id e n c e  in  T r i a l s  a t  C om ­

m on  L aw  § 1835 at 449 n.3 (1976). But see M a s s . G e n . L aw s  A n n . ch. 278 
§ 16A (W est 1972) which was held unconstitutional in Globe Newspaper Co. 
v. Superior Ct., 457 U.S. 596 (1982).

150. 457 U.S. 596 (1982).
151. See supra text accompanying notes 67 to 167.
152. See Globe Newspaper Co. v. Superior Ct., 457 U.S. 596 (1982).
153. Roberts, 448 U.S. at 66.
154. Ghent, Victim Testimony in Sex Crime Prosecutions: An Analysis o f  

the Rape Shield Provision and the Use o j  Deposition Testimony Under the 
Crim inal Sexual Conduct Statute, 34 S. C . L . R e v . 583, 588-93 n.29 (1982).



The John M arshall Law  Review | Vol. 18:1

Although these other clauses of the sixth amendment are 
conceivably relevant to the new hearsay proposals for child sex­
ual abuse, the Supreme Court, in its own analysis of the hear- 
sav-Confrontation Clause aggregate, has not felt the need to 
address these issues. The foregoing analysis has therefore pri­
marily involved the Confrontation Clause. It should be 
remembered, however, that the Clause reads: “In all criminal 
prosecution, the accused shall enjoy the right ... to be con­
fronted with the witnesses against him. . . .”155 The Clause does 
not apply to civil cases involving child abuse and neglect heard 
before juvenile or family courts.156 This is an important distinc­
tion because most cases of child sexual abuse, for various rea­
sons, do not reach criminal trial.157 One could easily argue that 
loss of fundamental rights resulting from a termination of paren­
tal rights for abuse is far more serious than many potential crim­
inal penalties, yet to date the Court has extended confrontation 
rights only to proceedings in which the juvenile is subject to loss 
of liberty.158 By reason of these limits upon the Confrontation 
Clause, many of the reforms discussed in this article m a y  be 
more easily implemented in civil proceedings159 as long as due 
process protections are preserved.

One issue that has occasionally occupied the Court in the 
course of its Confrontation Clause analysis is the relationship 
between the Due Process Clause and the Confrontation Clause. 
Justice Harlan, in his concurring opinion in California v. 

Green,160 clouded this relationship when he suggested that the 
Confrontation Clause requires the presence of available wit­
nesses, while the Due Process Clause acts to bar convictions 
based on unreliable testimony.161 In Dutton v. Evans,162 Justice

155. U.S. C o n s t , amend. VI.
156. Actually the Suprem e Court has not addressed the specific issue of 

whether the Confrontation Clause applies in civil trials for child abuse and 
neglect. How ever the Court has recently  declined to extend other sixth 
amendment protections to juvenile and family courts. See Lassiter v. D e ­
partment of Social Servs., 452 U.S. 18, 37 (1981) (appointm ent of counsel is 
not consitutionally required in every case involving termination of parental 
lights)-, M cKeiver v. Pennsylvania, 403 U.S. 528 (1971) (extending the right 
to jury trial to all juvenile actions is not constitutionally required and would 
effectively end the unique nature of the juvenile process).

157. C . Rogers, Child Sexua l Abuse and the Courts: Em pirica l Findings, 
Paper Presented at the Annua) Convention  of the Am erican Psychological 
Association, Montreal, Canada, Septem ber, 1980 (Ch ild  Protection Cen te r 
Special Unit, Ch ildren ’s Hospital, National M edical Center, Washington,
D.C.).

158. See In re Gault, 387 U.S. 1. 13 (1967).
159. See, e.g., N.Y. Fam. C t . A c t . § 1046(a) (v i) (M cK inney  1983).
160. 339 U.S. 149 (1970).
161. Id. at 179-89 (Harlan J., concurring).
162. 400 U.S. 74, 96-97 (1970).
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Harlan, in another concurring opinion, recanted his Confronta­
tion Clause-due process dichotomy.163 He suggested that the 
Confrontation Clause was “simply not well designed for taking 
into account the numerous factors that must be weighed in pass­
ing on the appropriateness of rules of evidence. . . . The task is 
far more appropriately performed under the aegis of the Fifth 
and Fourteenth Amendments. . . .”164 Both of Justice Harlan’s 
theories have received some support from commentators but 
were rejected by the Roberts  court.165 Robe rts  solves the confu­
sion by suggesting that the Confrontation Clause requires both 
necessity and reliability.

In terms of the necessity/unavailability and reliabil­
ity/trustworthiness criteria of Roberts, Justice Harlan first at­
tributed the reliability issue to the Due Process Clause and the 
unavailability issue to the Confrontation Clause.166 Then in 
Dutton  he rejected the unavailability requirement as too strict 
and relied on the Due Process Clause only.167 The Roberts  
court, on the other hand, interpreted the requirements for un­
availability and reliability as both emanating from the Confron­
tation Clause and did not discuss the due process clause. 
Roberts ' analysis is neither surprising nor radical since it basi­
cally relies on an “evidentiary" approach to the Confrontation 
Clause; necessity and trustworthiness have always been re­
quirements for hearsay exceptions under the common law. 
Such an evidentiary approach does not require any analysis of 
the Due Process Clause, and, in fact, predates both the Confron­
tation Clause and the Due Process Clause.

IV. T h e  P r o b l e m  o k  a n  E v i d e n t i a r y  A p p r o a c h  t o  a  
C o n s t i t u t i o n a l  R i g h t

To this point, the constitutionality of the two new hearsay 
proposals for child sexual abuse cases has been assessed on the 
basis of case law, specifically the leading case of Ohio v. R ob ­
erts.166 This approach seemed sensible because both proposals 
relied primarily on Roberts. R obe rts  was clearly intended to rep­
resent a forceful consolidation and clarification of the Court’s 
Confrontation Clause theory and to quell the wide divergence of 
scholarly commentary.169 However, the problem of child sexual

163. Id.
164. Id .
165. 448 U.S. 56, 67 n.9 (1980).
166. See supra  note 160.
167. See supra  note 162.
168. 448 U.S. 56 (1980).
169. Id. at 67 n.9.
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abuse raises such a salient public policy issue that it highlights a 
fundamental flaw in the Supreme Court’s attempt to reconcile 
the hearsay doctrine with the Confrontation Clause. This is a 
difficult point to underscore conceptually due to the long juris­
prudential history by which the constitutional right of confron­
tation has come to be interpreted by means of an essentially 
evidentiary analysis based on the co m m o n  law'. That analysis 
utilizes the criteria of necessity and reliability as set forth in 
Roberts. As long as the Supreme Court continues to rely upon 
its common-law' approach to the sixth amendment, it wdll be dif­
ficult to protect sexually abused children within our legal 
system.

In a well reasoned article, How’ard Gutman noted the signifi­
cant discrepancies between the Court’s approach to the Con­
frontation Clause and other constitutional rights:

A ll scholars and courts  agree that the right o f con fronta tion  like all 
rights, canno t be absolute. How ever, despite  the evolution  o f the 
various tests developed  in  constitu tional ju r isp ru d ence  to m ediate 
rights and governm ent interests, in the past eighty-one years no 
test has been form ulated or identified to a ccom m odate  the right to 
con fronta tion  and the sta te’s countervailing in te re s t . . .  no scholar 
or judge has ever suggested reliance on the  com pelling  state in ter­
est test to assess the  constitu tiona l validity o f abridgem ents o f the 
right of confrontation. E v e n  conced ing  arguendo that the right of 
con fronta tion  is less fundam ental than o th er interests, no court or 
w riter has ever applied the m in im um  rationality test, cu rren tly  em ­
ployed  in m ediating the sta te ’s interest w ith  regard to less funda­
m enta l interests. Rather, s in ce  the time o f W igm ore, the m ediation  
of the governm ent’s in terest and the  guarantee of con fronta tion  has 
been achieved, sub silen tio , by  reliance on the  term s 'necessity ’ and 
‘reliability’ to redefine the scope o f the pro tection  provided by the 
clause to con fo rm  to the requirem ents of the  laws o f evidence. . . .
T h e  in co n s is ten cy  betw een  the  m ode of m edia tion  em ployed  w ith  
regard to m ost constitu tiona l rights and that relied  on in con fron ta ­
tion cases is generally  unrecognized. W here  it is recognized, it is 
tolerated by juris ts  and scholars because o f the d ifferent p ersp ec­
tive from  w h ich  the rignts are viewed, and from  w h ich  the tests 
were form ulated. Constitu tion a l rights today  are view ed as ex­
isting by v irtue of the ir in clusion  in the B ill o f R ights; the ir m ean­
ing is in terpreted  e ither by re feren ce  to the tex t of the Con stitu tion  
alone, or as in form ed by changing social norm s and values. T h e re ­
fore, rights can  be lim ited  on ly  by  com pelling  and well-tailored 
sta tes’ interests. In  contrast, the  right to con fronta tion  exists as an 
added ru le  o f ev idence  w hose scope has been  defined w ith  re fer­
en ce  to pre-existing law of evidence, by the sam e balance o f factors 
(re liab ility  and n e cess ity ) that shape all ru les of adm issib ility.170

While acknowledging that it would be a “gross overstate­
ment” to blame one m a n’s personal views for the present state

170. Gutman, supra  note 102, at 344.

  ^---- .................. .
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of confusion and inconsistency, Gutman nevertheless accused 
Wigmore,171 whose minimization and misinterpretation of the 
Confrontation Clause has been well-documented and explicitly 
rejected by the Supreme Court.172 Ironically, while the 
Supreme Court consciously rejects Wigmore’s limited view of 
the Confrontation Clause, the Court nonetheless is uncon­
sciously influenced by the powerful Wigmorean legacy which in­
itially subjected the Confro’' ation Clause to common-law rules 
of evidentiary admissibility.

Although Gutman’s article was published in 1981,173 it ap­
pears to have been drafted prior to the Ohio v. Roberts deci­
sion.17-1 Gutman’s analysis relied on Dutton v. Evans,175 but it is 
equally applicable to Roberts. This in part confirms Gutman’s 
hypotheses. Interestingly, the court used language in Roberts 
which suggested that it was aware of the need to balance con­
frontation rights against competing societal interests:

T h e  Court, how ever has recognized  tha t com peting  interests, if 
c lo se ly  exam ined . . . m ay warrant d ispensing  w ith  con fron ta tion  
at t r ia l . . . (genera l ru les o f law o f this k ind, how ever beneficien t in 
the ir operation and valuable to the a ccused , m ust occasiona lly  give 
w ay to considerations of p u b lic po licy  and  the n ecessities  of the 
ca se ). . . . T h is  Co u rt, in a series of cases, has sough t to a cco m m o ­
date these com peting  in terests.176

Immediately thereafter, however, the Court launched into a defi­
nition of the key words of its opinion: necessity and reliabil­
ity.177 Apparently the Court was implying that all competing 
societal interests were automatically balanced solely by reliance 
on the pre-constitutional criteria of necessity and reliability.

The problem of child sexual abuse underscores the inade­
quacy of using a common-law, evidentiary approach to interpret 
a clause of the United States Constitution. Advocates of new 
hearsay proposals to protect child sex abuse victims must go to 
absurd lengths to reconcile their proposals with the reasoning in 
Roberts. They have to establish the notion of “psychological un­
availability” for victims who may be available to testify and who 
may be psychologically sound. In ma n y  cases “psychological

171. Id. at 340.
172. Dutton v. Evans, 400 U.S. 74, 86 (1970) ( “It seems apparent that the 

Sixth Am endm ent’s Confrontation Clause and the evidentiary hearsay rule 
stems from the same rootss California v. Green, 399 U.S. 149,155 (1970). B u t 
this Court has never equated the two and we decline to do so now.’’). See 
also  4 J. W e in s t e in  & M. B e r g e r , W e in s t e in 's  E v id e n c e  § 800(04] at 800-19 
(1979).

173. Gutman, supra  note 102.
174. 448 U.S. 56 (1980).
175. 400 U.S. 74 (1970).
176. 448 U.S. at 65.
177. Id. at 66.
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unavailability” will only mean relying on the language of R ob ­
erts to express the thought. W e  should not require testimony 
from a limited class of traumatized child victims due to the c o m­
peting societal interest in protecting all child victims of sexual 
abuse. Benfield. suggests that any special deposition designed to 
protect the child victim must resemble live testimony so closely 
that the protections afforded the child are minimal.178 However, 
due to the wording of Roberts , advocates of these deposition pro­
posals feel they must go to great lengths to make the obvious 
argument that depositions are “just as reliable” as other forms 
of hearsay.179 The problem of the Court’s evidentiary approach 
to the Confrontation Clause may also complicate implimenta- 
tion of a new hearsay exception for child reports of sexual 
abuse, similar to the laws of Washington and Kansas.180 Those 
statutes contain the unavailability/reliability language of R ob ­
erts. Is this really the purpose of a hearsay exception and is this 
approach much better than a residual or catch-all exception ap­
proach?181 The Court’s present approach to the Confrontation 
Clause seems too limited to allow for the progressive growth of 
the hearsay doctrine in response to newly identified social is­
sues and our expanding knowledge of the human condition. W e  
are left with a variety of “firmly rooted’’,182 archaic, unreliable 
hearsay exceptions.103 Those exceptions receive almost un­
questioned constitutional support. At the same time, new forms 
of reliable hearsay, which serve significant societal interests, are 
admitted on essentially a case-by-case basis.

The inconsistencies between the Court’s approach to the 
Confrontation Clause and other clauses of the Bill of Rights is 
demonstrated in G lobe N ew spaper Co. v. S u p e rio r C ou rt.10* 
G lobe  raised the issue of protecting a child victim of sexual as­
sault within the legal system. G lobe was, however, a first 
amendment case involving a Massachusetts statute. The Massa­
chusetts statute required the exclusion of the press and public 
from the courtroom during the testimony of victims at trials for 
specified sexual offenses involving victims under the age of 
eighteen.185 The Globe Newspaper Company challenged the

178. 593 F.2d 815 (8th Cir. 1979).
179. Proving Parent-Child Incest, supra note 8, at 137-38; see also  note 70 

and accom panying text.
180. See supra text accom panying notes 10 to 66.
181. See supra text accom panying notes 10 to 44.
182. Ohio v. Roberts, 448 U.S. 56, 67 (1980).
183. E . C l e a r y , M c C o r m ic k  o n  E v id e n c e  § 261 at 625-26 (2d ed. 1972) 

(comparing questionable reliability of traditional exceptions with the high 
reliability of prior testim ony).

184. 457 U.S. 596 (1982). '
185. M a s s . G e n . L a w s Ann., ch. 278 § 16A (W est 1972),
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trial court’s barring of the press and public from the courtroom 
under this statute. Using language typical of first amendment- 
interpretation, the Court held the statute unconstitutional. The 
right of access to criminal trials was found to be of “constitu­
tional stature’’ but not absolute.186 Any state limitation on the 
press and public's right of access must be a “weighty one" based 
on a “compelling governmental interest," and must be “narrowly 
tailored” to serve that interest.187 The Court objected to the 
Massachusetts statute because the statute’s mandatory-closure 
rule was overbroad and not tailored to serve the compelling 
state interest of safeguarding the physical and psychological 
well being of child victims of sexual assault.188 In a forceful dis­
senting opinion, the Chief Justice deplored the Court’s hold­
ing.109 H e  noted that minors charged with rape are 
automatically insulated from the press, while minors who are 
victims of rape do not even have the right to mandatory court­
room closure while they testify.190 The Chief Justice’s opinion is 
also noteworthy for its strong reliance on “psychological” and 
“empirical” evidence to support his contention that the experi­
ence of open courtroom testimony can leave “devastating and 
permanent scars” on victims of sexual assault.191

Globe is a controversial case that has stimulated much com­
mentary;192 however, all of the justices, including the Chief Jus­
tice, agreed on the same principle of interpretation. The 
mandatory closure order infringed on the first amendment right 
to public access to criminal trials, while at the same time repre­
sented a compelling state interest in protecting child victims of 
sexual assault. The only real issue was whether the mandatory 
closure order was narrow enough to serve the compelling state 
interest. If the fact situation in Globe was altered so as to trans­
form it into a hearsay-Confrontation Clause case, the result 
might have been different.

Suppose, for example, a victim had been so traumatized as 
to be unable to testify and that the victim might have made 
statements to a specially trained police investigator who had in­
terviewed him ninety minutes after the attack, and the prosecu­
tion might have sought to admit those statements into evidence

186. Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 602 (1982).
187. Id.
188. Id. at 603.
189. Id. at 605.
190. Id.
191. Id. at 603.
192. Melton, A Psycholegal Dilemma, supra  note 3; Parker, Child Wit­

nesses Versus The Press: A Proposed Legislative Response to Globe v. Supe­
rior Court, 47 A lb . L . R e v . 408 (1 9 8 3 ).

V?



193. Sec. e.g., F e d . R. E v id . 804 (b )(5 )(B ).
194. Th is  argument however can quickly becom e circular, because to rely 

on the common law roots of the Confrontation Clause, is to ignore the con ­
stitutional issue. That constitutional issue is more properly viewed as 
whether the Confrontation Clause solely serves the instrumental end of fa­
cilitating the admission of probative and reliable evidence, or whether the
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under the hearsay exception. Instead of considering the balance 
between the constitutional right to confrontation and the com­
pelling state interest in protecting the victim, the court would 
instead immediately turn to a consideration of the unavailability 
and reliability criteria of Roberts. First, there would probably be 
a long analysis of whether the victim-witness was actually avail­
able. The court would have to define “psychological unavailabil­
ity” and determine its limits. There would be a consideration of 
the prosecution’s “good faith” efforts to establish the unavaila­
bility of the witness. Regardless of the Confrontation Clause is­
sues, some exception to the t.earsay rule would have to exist to 
admit into evidence the out-of-court declaration made to the po­
lice investigator. The prosecution would have to find an excep­
tion such as the excited utterance exception. The defense 
would argue that ninety minutes was too long of a time for the 
statement to qualify as an excited utterance. The prosecution 
would then have the officer testify to the child’s distraught state, 
her disheveled hair and clothes, and the blood and bruises. If a 
traditional exception could not be found, the prosecution would 
rely on a residual exception, if one was available in that jurisdic­
tion. If a residual exception applied, the prosecution would have 
to establish that the hearsay was more nrobative than any other 
evidence.193 The trial court would then have to find particular­
ized indicia of reliability, and decide whether the hearsay was to 
be admitted under a traditional exception, a residual exception 
or a special child sexual abuse exception. The court would have 
no real standards on which to base its decision. It might decide 
to interview the victim privately, it might require corroborating 
evidence, or it might ask the investigating police officer to testify 
as to the reliability of the child’s report based on the officer’s 
training in child sexual abuse investigations. This would, how­
ever, create the problem of asking the witness to assess the reli­
ability of the hearsay statement the witness is about to utter.

This hypothetical case emphasizes how differently the 
Supreme Court would interpret the right to confrontation com­
pared to other constitutional rights such as those involved in 
Globe. Arguably, the first and sixth amendments should be in­
terpreted differently because they represent different ccnstitu- 
tional rights.194 Nonetheless, the comparison between the two 
amendments underscores how unresponsive present Confronta-
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tion Clause analysis is to newly identified competing societal in­
terests. The tone of the Roberts opinion suggests that the Court 
is not about to change its approach to the Confrontation Clause. 
For the present, it appears that the compelling state interest in 
protecting child victims of sexual abuse can only be achieved by 
stretching the evidentiary concepts of necessity and reliability 
beyond their original and intended meanings.

D o  the Assumptions Underlying the Hearsay Rule a nd  

Confrontation Clause Apply to Child Victims of 

Sexual Abuse?

The legal principles of cross-examination, hearsay and the 
right to confrontation were developed at a time when children 
were generally regarded as incompetent witnesses.195 E m p h a­
sis on the basis of the hearsay rule today tends to focus on the 
condition of cross-examination.196 The solution developed 
under the common law was that certain guarantees of trustwor­
thiness or reliability were required to compensate for the great 
disadvantage of not subjecting the hearsay der'.arant to cross- 
examination. The hearsay doctrine and the Confrontation 
Clause are said to protect similar but not identical interests.197 
In Roberts, the Supreme Court held that a primary interest se­
cured by the Confrontation Clause is the right to cross- 
examination.198

These assumptions are simply not valid when the hearsay 
declarant is a child victim of sexual abuse. Child reports of sex­
ual abuse are inherently reliable and often have the “ring of ver­
ity" which only a child could utter.199 A  young victim of sexual 
abuse who is cross examined in court with the defendant (who

right to confrontation protects intrinsic value. See, e.g., L .  T r ib e , A m e r ic a n  
C o n s t it u t io n a l  Law  § 10 -7 ,12-1 (1 9 7 8 ); Gutman, supra  note 102, at 347.

195. Th e  m odem  trend is to admit the testimony of children, leaving the 
question of the weight and credibility of the testimony to the jury. See, e.g., 
F e d . R. E v id . 601, Advisory Com m ittee’s Note, at 203 (W est 1983). In  most 
states the rule for assessing com petency of a child witness is established by 
case law. In states w ith statutory guidelines, often children above age 10 
are presumed com petent and children under 10 are presum ed incompetent. 
However these presumptions are usually rebutable. Courts  have held ch il­
dren as young as four years old com petent to testify. United States v. Iron 
Shell, 633 F.2d 77,87 (8th Cir. 1980). B u t it should be rem em bered that even 
a young com petent witness maybe too young to be fully confronted and 
cross-examined by a defendant exercising her or his Confrontation Clause 
rights. See United States v. Iron Shell, 633 F.2d 77, 87 (8th Cir. 1980). See 
generally Melton, Children’s Competency, supra  note 29, at 73 n.l.

196. 5 W ic-m o r e , E v id e n c e  § 1367, at 29 (1972).
197. Ohio v. Roberts, 488 U.S. 56, 64 (1980).
198. Id. at 64.
199. See in fra  text accompanying notes 67-167. United States v. Iron 

Shell, 633 F.2d 77 (8th Cir. 1980); United States v. Nick, 604 F.2d 1199 (9th Cir.

i



may be a family member) present, may appear to be unreliable 
even though the victim is telling the truth.200 Guilt, fear, trauma, 
cognitive immaturity, and “incest dynamics” may all undermine 
the child’s ability to testify effectively.201 In contrast, the child is 
much more likely to provide a reliable account when inter­
viewed and videotaped in a playroom by a specially trained 
child abuse investigator who understands child psychology and 
who uses dolls to facilitate the child’s description of the inci­
dent. The difference between these two situations is the differ­
ence between obtaining truth from an adult and obtaining truth 
from a frightened child. Naturally, the latter procedure is more 
humane and better serves the compelling societal interest in 
protecting child victims of sexual assault. However, the focus 
here is not to further these interests but rather to better serve 
the stated purpose of the hearsay doctrine and the Confronta­
tion Clause, which is to further the interests of justice by provid­
ing the trier of fact with only the most reliable forms of 
evidence.

Our present knowledge of child psychology and child sexual 
abuse indicates that a child’s hearsay report of sexual abuse will 
often be more reliable than the child’s courtroom testimony.202 
In such a paradoxical situation, the right to confrontation and 
cross-examination may not further the interests of justice nor 
protect the truth-seeking process. If w e  must use the “neces­
sity” and “reliability” criteria as present Confrontation Clause 
analysis requires us to do, then “reliability” should be viewed as 
a double edged sword. W h e n  child victims of sexual abuse are 
involved, the inherent reliability of the hearsay report should be 
balanced against the inherent reliability or unreliability of the 
child’s ability to testify effectively. This type of "balancing test” 
will yield a different result depending on the interpretation of 
the Confrontation Clause.

V. T h e  R e l ia b i l i t y  a n d  N e c e s s it y  o f  N e w  H e a r s a y  
E x c e p t io n s  f o r  S e x u a l l y  A b u s e d  C h il d r e n

This article has focused on the Confrontation Clause 
keywords of necessity and reliability to assess the constitution­
ality of two new proposals for admitting into evidence a child’s

38 The John M arsha ll Law  Review [Vol. 18:1

1979); Lancaster v. People, 200 Colo. 448,452, 615 ^.2d 720, 723 (1980); Lo ve  v, 
State, 64 Wis. 2d 432, 442, 219 N.W.2d 294, 299 (1974).

200. Love  v. State, 64 Wis. 2d 432,434,219 N.W.2d 294,299 (1974); C . A d a m s  
& J. F a y , N o  M o r e  S e c r e t s  63 (1981): Melton, Procedura l Reforms, supra 
note 3.

See supra  text accompanying notes 168 to 202. 
Melton, Procedural Reforms , supra  note 3, at 189.

201.
202.
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prior statements of sexual abuse. In this section, these legal 
keywords will be used to organize a discussion of the available 
psychological evidence which may lend support to these two 
hearsay proposals. However, an important caveat is in order for 
those unfamiliar with empirical methodology.

One of the most unfortunate impediment:; to the conceptual 
integration of law and psychology’ has been the senseless con­
troversy over the applicability of empirical social science re­
search to legal issues. The justices of the Supreme Court have 
at times scorned the use of “numerology derived from statistical 
studies,”203 and deplored “the judicial equivalent of a doctoral 
examination" in social science methods.204 Social scientists 
generally view the Court’s intuitive skepticism of empirical re­
search as unfortunate, ignorant, and totally unscientific.205 
However, when the Court does rely on empirical data, the same 
social scientists point out that the data has been misapplied, 
misinterpreted and is full of methodogical flaws.206

203. Ballew v. Georgia, 435 U.S. 223, 246 (1978).
204. Craig v. Boren, 429 U.S. 190, 224 (1976) (Rehnquist, J., dissenting).
205. Meehl, Law  and the Fireside Inductions: Some Reflections o f  a 

C lin ica l Psychologist, 27 J. S o c. I s s u e s  65 (1971).
206. Melton, A Psycholegal Dilemma, supra  note 3. Ea ch  profession, law 

and psychology, relies on different epistemological methods. Professor 
Paul Meehl, one of the leading pioneers in m odem  clinical psychology re­
search, characterizes the legal method as one of “fireside inductions" (com ­
mon sense, ancedotal introspective, and culturally transmitted beliefs 
about human behavior). Meehl, supra  note 205. at 65. Laym an, lawyer’s 
and psychologist’s method of human understanding, while often effective, 
contains considerable sources of error. However, Prcfessor M eehl notes 
that the empirical, statistical methods of social scientists "are plagued with 
methodological" problems w hich often render their generalized conclusions 
equally dubious. Meehl, supra  note 205, at 65. Fireside inductions can re­
sult in broad conclusions about the most complex hum an behavior but lack 
empirical support and are often untestable. See generally  Meehl, supra 
note 205. Em pirical research, on the other hand, is usually limited to the 
specific controlled conditions of the experiment. Causal relationships be­
tween variables are rarely absolutely established but instead m ust be in­
ferred from only statistical correlations. Meehl, Theoretical Risks and  
Tabular Asterisks: S ir K a rl, S ir Ronald, and the S low  Process o f  Psychol­
ogy, 46 J. C o n s u l t in g  & C l in . P s y . 806 (1978) [hereinafter cited as Meehl, 
Progress o f  Psychology]. Sec also  Meehl, supra  note £.05, at 65. E ven  if a 
causal relationship can be clearly established, the conditions of the experi­
ment must be so closely controlled and defined that the empirical results 
cannot be generalized to to other "Real-World" situations. M ost empirical 
research regarding com plex human behavior, although "scientific in 
method," is often inconclusive. Consequently, the concluding platitude of 
many a social science research article is "that we need more research." 
Meehl, supra note 205, at 96. Interestingly, many of the raost influential psy­
chological theories are themselves more like fireside inductions than m od­
ern day empirical research. Meehl notes that the possible irony that 
modern psychoanalytic theories fall under this definition of fireside induc­
tions, but he avoids taking a stand on this issue and instead chooses to high­
light the differences between the law and empirical psychology. See Meehl, 
supra note 205, at 66. See also, Meehl, Progress o f  Psych ology, supra  at 829-



E

Is  A New H e a rsa y  E xcep tion  F o r  Child. S e x u a l Abuse 
“N ecessary?"

One of the primary rationales for the new hearsay proposals 
is that most child victims are psychologically unavailable to tes­
tify, and that they would be traumatized and psychologically 
damaged by the experience of having to recount sexual abuse 
under normal courtroom conditions. The debate over this as­
sumption recently reached the Supreme Court in G lobe News­
p a p e r Co. v. S u p e rio r C ourt.207 In G lobe  the Court concluded 
that there was insufficient “empirical support" for the state’s 
mandatory courtroom closure rule to protect child victims of 
sexual assault. In his dissenting opinion, the Chief Justice char­
acterized the Court’s search for empirical evidence as a “cava­
lier disregard of the reality of human experience.”"08 However, 
the Chief Justice cites six authorities in support of his conten­
tion that for a child victim the ordeal of testifying in an open 
courtroom could “be devastating and leave permanent scars.”209

G lobe  underscores the debate between empiricism and fire­
side inductionism. It also serves as a reminder that neither ap­
proach can establish with absolute scientific certainty that most 
child victims of sexual assault are psychologically damaged by 
the experience of testifying. Even a rather obvious truth based 
on the “reality of human experience” is difficult to scientifically 
prove. One such assertion is that, “the majority of survivors of 
commercial jetliner disasters are psychologically but perhaps 
unconsciously scarred by the experience."210 The present meth­
odological obstacles to measuring such long-term, unconscious 
and complex human reactions are simply too numerous. The as­
sertion that child victims are permanently harmed by their 
courtroom experience m a y  similarly be one of these obvious but 
empirically unprovable truths based on the “reality of human 
experience.”

Despite this debate, a growing body of empirical data, case 
studies and increasingly sophisticated “firer'de inductions", 
however, suggests that child sexual assault victims are in fact 
traumatized by the experience of testifying, regardless of 
whether they are victims of a violent sexual assault or a non-

40 The John M arshall Law  Review [V o l. 18:1

31. Freud's theory of the oedipal complex, for example, is essentially un- 
testable and derived from his “fireside induction" that his empirical results 
could no:; possibly be true.

207. 4E7 U.S. 596 (1982).
208. I d  at 608.
209. 7c'. at 608-09.
210. Meehl, Progress c f  Psychology, supra  note 2u0.
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iple, is essentially un­
it his empirical results

.15.

v io le n t m o le s ta t io n .211 W h ile  good  em p ir ic a l s tu d ie s  a re  
scarce,212 m any experts d raw  th e ir conc lu s ions from  case s tud ­
ies and th e ir experience in w o rk ing  w ith sex  abuse victim s and 
th e ir fam ilies . These case s tudy conc lu sions, w h ile  lack ing  em ­
p irica l va lid ity , a re  based on c lin ica l experience . T hey  fa l l  som e­
where betw een an em p irica l s tudy and a s im p le  fireside 
induction .213 Som e com m entato rs ob jec t to these conc lu s ions as 
p rem atu re . T hey  note the sca rc ity  o f good em p irica l stud ies, as 
w e ll as the fact th a t ch ild  sexua l abuse is ty p ic a lly  “ n on -v io len t”  
and th e re fo re  no t ana logous to the experience o f ad u lt rap e  vic­
tim s.214 Som e com m enta to rs even hypo th es ize  that at le a s t fo r  
som e ch ild ren  th e  experience o f te s tify in g  m ay be cathartic , 
m ay p rov ide a m eans o f em o tion a lly  tak ing con tro l o f  the s itu a ­
tion and m ay he lp  achieve a sense o f v ind ica tion .215 H ow ever, at 
p resent, such hypotheses a lso  la ck  em p iric a l su ppo rt and on ly  
se rve as com peting un tested  theories .

New hea rsay  excep tions fo r  ch ild  re p o rts  o f se xu a l abuse 
are a lso  necessary  because o f the frequen cy  w ith  which ch ild ren  
fa ls e ly  re tra c t th e ir s to ries o f abuse o r  re fu se  to coope rate once 
the c rim ina l p rosecu tion  has com m enced .216 A  ch ild  m ay re tra c t 
the re p o rt ou t o f fear, gu ilt, sham e, o r  se lf-b lam e . In  cases o f 
incest, even m ore p ressu re s  on the ch ild  to re tra c t the re p o rt 
exist. I f  the ch ild  is rem oved  from  the hom e fo r  p ro tec tion , the 
ch ild  m ay fe e l pun ished  and lo n e ly . I f  the ch ild  is kep t in  the

211. See E. H ib e r m a n , T h e  R aff . V ic t im  53-54 (1976); S. K a tz  & M a z u r , 
U n d e r s t a n d in g  t h e  R a pe  V ic t im : A  S y n t h e s is  o f  R e s e a r c h  F in d in g s  
1982-2000 (1979); S e x u a l  A s s a u l t  o f  C h il d r e n  a n d  A d o l e s c e n t s , supra 
note 3; Katz, supra  note 10, at 91-96; Melton, Procedural Reforms, supra  note 
3; Proving Parent-Child Incest, supra  note 8.

212. But see Burgess & Holmstrom, T^e Child and the Fam ily in the Court 
Process, S e x u a l  A s s a u l t  o f  C h il d r e n  a n d  A d o l e s c e n t s  (A. Burgess, A. 
Groth, L . Holmstrom & S. Sgrois eds. 1978); D e f r a n c is , P r o t e c t in g  t h e  
C h il d  V ic t im  o f  S e x  C r im e s  C o m m it t e d  b y  A d u l t s  (Am erican Hum ane 
Association 1969).

213. Su ch  techniques include interviewing victims, see Burgess & Holm ­
strom, supra  note 212, and the clinical observations of psychotherapists who 
treat the victims and help them  deal with the experience of testifying. For 
the opinions of judges who regularly assess the state of such  victim-wit- 
nesses see Bohmar, Jud ic ia l Attitudes Toward Rape Victims, 57 J u d ic a t u r e  
303, 306 (1974) (reporting a survey of judges' perceptions of the traumatic 
effects of testimony).

214. Melton, A Psycholegal Dilemma, supra  note 3. But s .e  G love News­
paper Co. v. Superior Ct., 457 U.S. 596, 608 n.7 (1982) (Burger, J., dissenting) 
("Holmstrom and Burgess report that nearly half of all adult rape victims 
were disturbed by the public setting of their trials. Certainly the im pact on 
children must be greater."). Id.

215. Melton, A Psycholegal Dilemma, supra  note 3; Rogers, supra  note
157.

216. Love v. States, 64 Wis. 2d 432, 442, 219 N.W.2d 294, 299 (1974); Good­
win, Sahd & Rada, Incest Hoax: False Accusations. False Denials, 6 B u l l  
Am . A c a d . P s y c h ia t r y  & L aw  269 (1978) [hereinafter cited as Incest Hoax}.



hom e and the o ffend e r is rem oved , the ch ild  m ay fee l re sp on s i­
b le  and gu ilty  fo r  causing the o ffend e r to be taken away. The 
ch ild  m ay a lso  have to d ea l w ith the m ixed  fee lings o f o th e r fam ­
i ly  m em bers . M a ry  ch ild ren  fe a r tha t pa rtic ipa tion  in the p ro ­
cess o f leg a l in te rven tion , cou ld  cause the o ffe n d e r to be sent to 
p rison . In  cases o f incest, the ch ild  v ic tim  m ay have m ixed  fe e l­
ings tow ard the o ffende r. B y  m aking the rep o rt, m ost ch ild ren  
are s im p ly  ask ing fo r  th e ir pa ren ts to love them  in the righ t 
way.217 P re -t r ia l recan ta tion s o f sexua l abuse can be conside red  
a typ ica l reac tion  which is cong ruen t w ith  a p a tte rn  o f in- 
tra fam ilia l se xu a l abuse .210

Adm itting h ea rsay  re p o rts  o f ch ild  abuse is a lso  conside red  
necessary because m any victim s a re  simply' too young  to be 
ava ilab le  as w itnesses due to th e ir cognitive im m a tu rity . E ven  if 
the p rosecu tion  is w illing to pu t such a vu ln e rab le  w itness on 
the stand, the de fense m ay claim  that the ch ild  is too young  to 
be sub jected  to e ffective c ross-exam ination  and tr ia l c on fron ta ­
tion .219 W h ile  the m odern  trend  is to adm it the te s tim ony  o f 
younger ch ild ren ,220 m any ch ild  v ictim s o f j>.*xual abuse a re  so 
young that th ey a re  incom peten t to te s tify .221

A fina l reason  that such hea rsay  excep tions are n ecessa ry  is 
th a t the sexu a l abuse cases are d ifficu lt to p rosecu te . O ften  the 
on ly  w itnesses to the even t a re  the o ffend e r and the ch ild  vic­
tim .222 C o rrobo ra tin g  phys ica l evidence m ay be inconc lu sive  o r 
non-ex isten t, depend ing on the type o f se xu a l abuse.223 U n d e r

42 The John M arshall Law  Review  [V o l. 18:1

217. Because of the com plex dynamics of infrafamilial sexual abuse ch il­
dren may have mixed feelings about the abuse because the offender inap­
propriately uses sexual contact to give the child a measure of affection, 
attention and importance; most children continue to want these things—but 
without the sexual contact. See Katz, supra  note 10, at 88; Lloyd, supra  note 
12, at 112; K. MacFarlane, Sexual Abuse o f  Children, in T h e  S e x u a l  V ic t im i­
za t io n  o f  W o m en  94-96 (J. Chapm an & M. Gates eds. 1978).

218. State v. Middleton, 294 Or. 427, 657 P.2d 1215 (1983); Berliner. B lick 
and Bulkley, Expert Testimony on the Dynamics o f  In tra-Fam ilia l Child 
Sexual Abuse and the Princip les o f  Child Development, in C h i ld  S e x u a l  
A bu se  a n d  t h e  Law , supra  note 2; S . Mele-Sernovitz, Parenta l Sexual 
Abuse o f  Children: The Law  as a Therapeutic Tool F c r Families, in L e g a l  
R e p r e s e n t a t io n  o f  t h e  M a l t r e a t e d  C h i ld  70 (1979) (describing the “sex­
ually abused child  syndrome"). See Defiance, Tim e, Jan. 23, 1984, at 35 (re­
porting a highly publicized case in which a judge sent a twelve year old 
incest victim  to solitary confinement until she would agree to testify against 
her father).

219. United States v. Iron Sbeil. 633 F.2d 77, 87 (8th Cir. 1980).
220. See in fra  note 221 and accompanying text.
221. Many victim s are two or thre-: years old or younger. See, e.g., United 

States v. Nick, 604 F.2d 1199, 1202 (9th Cir. 1979) (victim-witness in case of 
child sexual abuse “could not have been subjected to cross-examination 
. . . by reason of his extremely tender years").

222. See supra  text accompanying notes 10 to 44.
223. See Lloyd, supra  note 12.
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such cond itions, the ab ility  to cons ide r a ch ild ’s p r io r  re p o rt o f 
the inc ident m ay p rov ide  the t r ie r  o f fact w ith necessa ry  and 
h igh ly  p roba tive  evidence.

A re C h ild  R epo rts o f  S e x u a l Abuse In h e ren tly  "R e lia b le ? "
The c rite ria  o f re lia b ility  a re  tw o fo ld . The firs t aspect is 

w h e th e r ch ild  re p o rts  o f  abuse a re  in h e re n t ly  t ru th fu l. The sec­
ond aspect is w he th e r th e re  a re  fac to rs , o th e r than  tru th fu ln ess , 
which w ou ld  enhance o r  m itigate the re lia b ility  o f a ch ild 's out- 
o f-cou rt re p o rt o f abuse. The question  o f tru th fu ln e s s  m ust be 
assessed in an h is to ric a l con text. F o r  m ost o f  the tw entie th  cen­
tu ry , both law  and psycho logy  in s titu tion a lized  th eo rie s  and 
practices which fo rm a lly  d iscoun ted  rep o rts  o f ch ild  sexua l 
abuse. As noted , W igm ore  was the m ost in flu en tia l leg a l au th o r­
ity  to asse rt th a t re p o rts  o f sexua l abuse w ere o ften  fa lse . In  a 
scath ing bu t sc h o la r ly  law  rev iew  a rtic le , Le igh  B ien en  revea ls  
that W igm ore suppo rted  his own p e rso n a l and p re jud iced  be­
lie fs  w ith questionab le , inaccu ra te  and  som etim es p u rp ose ly  
d is to rted  “ sc ientific ev idence .’ ’224 D esp ite  m odern  evidence to 
the con tra ry , W igm ore ’s legacy o f m is in fo rm a tion  lives on .225 
Today , W igm ore ’s th eo rie s abou t bo th  ch ild  re p o rts  o f sexua l 
abuse and the C on fro n ta tion  C lau se  a re  d is favo red .226

In  the fie ld  o f  p sycho logy , F reud  is the m ost in flu en t ia l fig­
u re  to have fo rm a lly  d iscoun ted  re p o rts  o f  ch ild  se xu a l abuse. 
In  his e a r ly  psychoana ly tic  ca ree r, F re u d  be lieved  h is p a tien ts ’ 
rep o rts  o f ch ild  se xua l abuse . W hen he decided the rep o rts  
cou ld  not be true , he was devestated . O n ly  F reu d  h im se lf can do 
ju stic e  to h is own con fused  th inking :

In fluenced  by C h a rco t’s v iew  o f the traum atic origin o f hysteria, 
one was readily in clined  to a ccep t as true  and aetiologically signifi­
can t the sta tem ents m ade by patients in  w h ich  they ascribed  their 
sym ptom s to passive sexual experien ces  in early ch ildhood— 
broadly speaking, to seduction . W hen  this aetiology broke down 
under its ow n im probability and under con trad iction  in definitely 
ascertainable circum stan ces, the resu lt at first was help less bew il­
derm ent. A nalysis  had led  by  the  right paths back  to these  sexual 
traumas, and ye t they  w ere not true. R ea lity  was lost from  under 
one's feet. A t-th a t tim e I w ou ld  have gladly given up the whole 
thing, ju s t as m y predecessor, B reur, had done w h en  he m ade his 
unw elcom e discovery. Fe rh a p s  I persevered  on.'y because  I had no 
ch o ice  and cou ld  not ther. begin again at anyth ing  else.227

224. Bienen, supra  note 11.
225. Th is  legacy is reflected in m odem  statutes requiring corroborative 

evidence in cases of child sexual abuse. See Lloyd, supra  note 12.
226. See supra  note 172 and accom panying text.
227. S. F r e u d , T h e  H is t o r y  o f  t h e  P s y c h o a n a l y t ic  M o v e m e n t  51-52 

(1914).



Y ea rs  la te r F reud  com m ented :
If the reader feels in clined  to shake his head at m y credu lity, I can ­
not a ltogether blam e him. . . . W hen, I was at last obliged to re cog ­
nize that these scenes  w ere only phantasies w h ich  m y patients had 
m ade up or w h ich  I m yse lf fo rced  on them , I was for a tim e co m ­
pletely at a loss."28

F reu d ’s so lu tion , o f cou rse , was the O ed ipa l com p lex , one o f  the 
cen tra l tenets o f  p sych oan a ly tic  th eo ry . S ine that tim e, p sy ­
choana ly tic  th eo ry  has been  used  to a ttrib u te  ch ild  re p o rts  o f 
sexua l abuse, not to  re a lity , bu t to fan tasy .

T oday m any m en ta l h ea lth  expe rts  be lieve  that F reu d  had 
discovered re a lity , a re a lity  th a t was too d ifficu lt fo r  h im  to ac­
cept.229 F reud  n e ve r re p o rted  a fa lse  accusation o f incest. In  
add ition , th e re  is ev idence th a t he p u rp o se ly  supp ressed  ev i­
dence o f an ac tua l inc iden t in  one o f h is m ost in f lu en tia l case 
stud ies.230 H ow ever, p sych oana ly tic  theory' need not be d is­
ca rded in  o rd e r to m a in ta in  th e  in h e ren t tru s tw o rth in e ss  o f 
ch ild  re p o rts  o f sexua l abuse . C h ild hood  fan ta sy  can take m any 
fo rm s, bu t it is bound by  the ch ild ’s cognitive lim ita tion s  and 
psycho log ica l im m a tu rity .231 O ed ipa l fan ta sy  cou ld  not account 
fo r  the fact that ch ild  re p o rts  o f se xu a l abuse o ften  inc lude v iv id  
descrip tions o f p en ile  e rec tion , e jacu la tion , sem en , an a l in te r­
course , fe lla t io  and o th e r “ a d u lt ”  b ehav io rs .232 C h ild  rep o rts  
which inc lude de ta iled  accounts o f se xu a l b ehav io r a re  in h e r­
en tly  m ore re lia b le  than  vague asse rtion s  which a re  congruent 
w ith a young  ch ild ’s w ay o f  pe rce iv ing  and  fan tas iz ing  ab ou t the 
w orld .

The fo regoing  d iscussion  add resses th e  issue o f  uncon ­
scious fan tasy  bu t does not add ress the p rob lem  o f consc ious 
ly ing . D o ch ild ren  lie  abou t such incidents o f  sexua l abuse? D o 
th ey  m ake fa lse  re p o rts ?  The ove rw he lm ing  op in ion  o f  m en ta l 
h ea lth  w o rke rs , soc ia l w e lfa re  w o rke rs , and po lice  investiga to rs 
is that ch ild ren  a lm os t n e ve r m ake fa ls e  re p o rts .233 E m p iric a l 
stud ies (on e  which in vo lv ed  the use o f a p o lyg rap h ) con firm  the
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228. S. F r e u d , A n  A u t o b ig r a f h ic a l  S t u d y  34 (1925).
229. F. R u s h , T h e  B e s t  K e p t  S e c r e t : S e x u a l  A b u s e  o f  C h il d r e n  

(1980); Incest Hoax, supra  note 216. Peters, Children Who Are Victims o f 
Sexual Assault and the Psychology o f  Offenders, 30 A.m . J. P s y c h o t h e r a p y  
398, 402 (1976). See generally  Beinen, supra  note 11, at 237 nn. 4-7.

230. Peters, supra  note 229, at 402.
231. R u s h , supra  note 229, at 80-81; Lloyd, supra  note 12, at 105-6; Peters, supra  note 229, at 420.
232. Lloyd, supra  note 12, at 105.
233. F. I n b a u  & J. R e id , C rlm in a l  I n t e r r o g a t io n s  a n d  C o n f e s s io n a l  111 

(1976); R u s h , supra  note 229, at 156; Incest Hoax, supra note 216.
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fact that fa lse  rep o rts  a re  e x trem e ly  ra re .234 S tud ies a lso  ind i­
cate that fa lse  d en ia ls  o r re trac tion s by th e  victim  are ac tu a lly  
m ore com m on than  fa lse  repo rts .235 O f the few  repo rted  fa lse  
accusations, ch ild  is u su a lly  coaxed to lie  by an ad u lt and 
re ad ily  adm its tne lie  upon d irec t question ing .235

The W ash ing ton  statu te , which e s tab lish es a hea rsay  excep ­
tion  fo r  ch ild  re p o rts  o f se xu a l abuse , app lie s on ly  to ch ild ren  
unde r ten yea rs  o f  age.237 T he re  is no em p irica l evidence to sug­
gest that o ld e r ch ild ren  i e m ore  lik e ly  to m ake fa lse  repo rts , 
but the re  a re  som e sound p sycho log ica l reasons fo r  e s tab lish ing  
an age lim it a rou n d  ten ye a rs  o ld . A t th is age, ch ild ren  a re  not 
p h ys ica lly  o r p sych o log ica lly  s e x u a lly  deve loped , n o r have they 
deve loped the cognitive fac ilitie s  o f adu lth ood . C h ild ren  in  the 
age range o f seven  to e leven  a re  s t ill in  the conc re te -ope ra tion a l 
stage o f cognitive deve lopm en t.238 T h e ir th in k ing  is o ften  cha r­
ac terized by log ica l inconsistencies based on incapacities to  use 
sym bolic  logic, m an ipu la te  log ica l categories and cons ide r log i­
cal a lte rn a tives .239 These sk ills  a re  no t fu lly  d e v e lo p e d  un til the 
ch ild  reaches the stage o f fo rm a l-op e ra tio n a l though ’ in ea rly  
adolescence.240 A rguab ly , effective c ross-exam ina tion  depends 
on the w itness ’s ab ility  to  func tion  at th is m o re  advanced stage 
o f cognitive deve lopm en t.241

234. Incest Hoax, supra  note 216; Groth, The Psychology o f  the Sexual 
Offender, Workshop Presented By Psychological Associates of the A l­
bemarle in Charlotte, N.C. (March'l9P0).

235. D e F r a n c is , P r o t e c t in g  t h e  C h il d  V ic t im  o f  S e x  C rd .ie s  C o m m it ­
t e d  b y  A d u l t s , Am e r ic a n  H u m a n e  A s s o c ia t io n  (1969); Incest Hoax, supra 
note 216.

236. Incest Hoax, supra  note 216, at 270.
237. Sec supra note 135 and accom panying text.
238. J. F l a v e l l , C o g n it iv e  D e v e l o p m e n t  61-100 (1977).
239. Id. See generally  Melton, Children's Competency, supra  note 32.
240. J. Flavell, supra  note 238, at 101-12.
241. These theories of cognitive stages were developed by Jean Piaget, 

who also believed that children passed through different stages of moral 
development. J. P ia g e t , T h e  M o r a l  D e v e l o p m e n t  o f  t h e  C h il d  (1932). 
Law rence Kohlberg, who has developed Piaget's .heories of moral judg­
ment, suggests children up to the age of nine are at the pre-conventional 
level of moral judgm ent which roughly corresponds to Piaget's stage of het- 
eronomous morality. Kohlberg, M oral Stages and Socialization: The Cog­
nitive Development Approach, M o r a l  D e v e l o p m e n t  a n d  B e h a v io r : 
T h e o r y  R e s e a r c h  a n d  S o c ia l  I s s u e s  (T. Lickona ed. 1976). Ch ildren at 
this stage are characterized by their egocentrism and their inability to effec­
tively view social relations from the perspective of others. T o  lie effectively 
about being sexually abused in order to punish someone requires consider­
able cognitive skill w hich  most young children do not have. Th is  does not 
mean that children do not lie, but only that their ability to lie is limited by 
their egocentrism, cognitive functioning and social immaturity. Burton, 
Honesty and Dishonesty, M o r a l  D e v e l o p m e n t  a n d  B e h a v io r : T h e o r y , R e ­
se a r c h  a n d  S o c ia l  I s s u e s , (T . Lickona ed. 1976). A s  children grow older
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One iron y  o f these cogn itive -deve lopm en ta l con s ide ra tion s 
is that the lack  o f th e  ch ild ’s cognitive sn ills  in c reases ra th e r 
than decreases the in h e ren t re lia b ility  o f  re p o rts  o f se xu a l 
abuse. A  second iro n y  is th at the ch ild ’s h ea rsay  re p o r t o f se x ­
ua l abuse m ay be m o re  in h e ren t ly  re lia b le  than  th e  ch ild ’s 
cou rtroom  te s tim ony u n d e r c ross-exam ination . A  ch ild ’s testi- :
m ony cou ld  be com p le te ly  t ru th fu l bu t su ffe r from  lap ses o f 
memory', incom p le te  d e ta ils  and even log ica l inconsistenc ies .242 
T raum a, gu ilt and fe a r re su lt in g  from  te stify in g  in  an open cou rt­
room  and in the p resence o f the o ffende r, m ay fu r th e r reduce 
the ch ild 's ab ility  to testify ’ e ffective ly . O ne lead ing  com m enta ­
to r on psycho lega l issues specu la tes : “ ( I ] t  is p la u s ib le  that face- 
to-face con fron ta tion  by p a rt ic u la r ly  vu ln e rab le  v ic tim s ( lik e  
ch ild ren ) m ay ac tu a lly  d im in ish  re lia b ility  o f th e ir te s tim ony  
ra th e r than enhance it. . . .’ ’243

Th is b r ie f rev iew  o f the re le van t psycho log ica l lite ra tu re  
suggests that a ch ild ’s ou t-o f-cou rt sta tem en ts o f se xu a l abuse 
are .inherently re lia b le . F a lse  accusations a re  e x trem e ly  ra re ; 
fa lse  den ia ls  and recan tations are m uch m ore  com m on. P sych o ­
ana ly tic  th eo rie s  o f incestuous fan tasy  do no t d e trac t from  the 
inhe ren t re lia b ility  o f re p o rts  o f se xu a l abuse. L im iting  such 
new hea rsay  excep tions to ch ild ren  un d e r ten  o r e leven  ye a rs  
o ld  m ay, how ever, p rov ide  an ex tra  m easu re  o f re lia b ili ty  due to 
fac to rs o f eu, :ion a l cognitive and sexu a l deve lopm en t. T hese 
sam e cognitive and em o tiona l lim ita tion s  m ay s ign ifican tly  d e ­
trac t from  the ch ild ’s ab ility  to te s tify  re lia b ly  and e ffec tive ly . A 
ch ild ’s ou t-o f-cou rt sta tem en t o f abuse m ay be m ore  re lia b le  
than the ch ild ’s in -cou rt testim ony.

V I  S u m m a r y  a n d  C o n c lu s i o n s

Lega l in te rven tion  in  re sponse  to ch ild  se xu a l abuse is o ften  
sa id to constitu te a second v ic tim iza tion  o f  the ch ild . R e fo rm  
e ffo rts  to p ro tec t ch ild  v ictim s w ith in  the leg a l system  inc lude 
two recen t p rop o sa ls  to adm it in to  ev idence a ch ild ’s p r io r  s ta te ­
m ents o f  sexua l abuse . The firs t p rop o sa l w ou ld  s im p ly  c reate  a 
new  h ea rsay .excep tion  fo r  ch ild  re p o rts  o f abuse. T he second 
p ropo sa l w ou ld  adm it in to  ev idence spec ia l v ideo taped  in te r­
views and depos itions which , depend ing on the specific p ro p o ­
sa l, m ay o r m ay n o t p rov id e  fo r  fu l l c ross -exam ina tion  and d irec t 
facs-to-face con fron ta tion . T he p re sen t system  o f trad ition a l

they are capable of assuming the perspective of others to create more con­
vincing lies and to use lies more cleverly to punish others.

242. C. A d a m s  & J. F a y s , N o M o r e  S e c r e t s  63 (1981); Melton, Children's 
Competency, supra  note 29.

243. Melton, Procedural Reforms, supra  note 3, at 189.
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hearsay excep tions and m odern  re s id u a ls  a llow s some fle x ib ility  
fo r  adm itting a ch ild ’s p r io r  statem ents o f se xu a l abuse. How ­
ever, the ex isting  excep tions to the hea rsay  ru le  do no t ade­
qua te ly  p ro tect the ch ild  v ic tim  th rough the lega l p rocess

Today, a ttitudes tow ard  socie ta l in te rven tion  have sh ifted  
away from  a pun itive  m ode l which rem oved  the child from  the 
home, p rosecu ted  th e  o ffe n d e r and destroyed  the fam ily . P ro ­
gressive in te rven tion  m ode ls  a re  based on tem po ra ry  rem ova l o f 
the o ffend e r from  the hom e, ind iv idua l and fam ily  psycho th e r­
apy and u ltim ate  reun ifica tion  and strengthen ing o f the fam ily . 
H ow ever, o ffende rs o ften  re ly  on a strong system  o f den ia l and 
ra tion a liza tion  to avoid  v o lu n ta ry  trea tm en t. C oercive lega l 
p ressu re , such as p re -tr ia l d ive rs ion , is o ften  necessary to in iti­
ate the o ffend e r ’s in ve stm en t in  treatm ent. T he re fo re , new 
hearsay excep tions which p o ten tia lly  fac ilita te  p rosecution  
shou ld  be a sh a red  goa l o f the lega l system  and m enta l hea lth  
com m unity .

S ta tu tes which es tab lish  new  hea rsay  exceptions fo r  a 
ch ild ’s ou t-o f-cou rt s ta tem en ts o f sexua l abuse appea r to be con­
s titu tion a lly  sound . In  fact, these statu tes inco rpo ra te  the ne­
cessity and re lia b ility  c rite ria  o f the lead ing Sup rem e C ou rt 
cases which attem p t to recon c ile  the hearsay doctrine and the 
C on fron ta tion  C lause . H ow ever, it rem ains un c lea r how  cou rts 
w ill in te rp re t the necess ity  and re lia b ility  c rite ria  in cases o f 
ch ild  se xua l abuse. Spec ifica lly , it is unc lea r how  fa r courts w ill 
go in recogn izing new  fo rm s c f “ psycho log ica l unava ilab ility ”  fo r  
v ictim -w itnesses w ho a re  p h y s ic a lly  ava ilab le  to testify . It  is 
a lso  u n c lea r how  cou rts w ill assess the in h e ren t re liab ilitv  o f 
new ly leg is la ted  h ea rsay  excep tions unde r p resen t C on fron ta ­
tion C lause  ana lys is .

P rop o sa ls  to adm it v ideotaped  in terv iew s and depositions 
into evidence m ay no t rece ive  a s im ila r degree o f  constitu tiona l 
support. W h ile  th e re  is adequate p recedent fo r  taking deposi­
tions o f traum a tized  v ictim s, m any p roposa ls to protect ch ild  
victim s p lace som e lim its  on the righ t to cross-exam ination and 
face-to-face con fron ta tion . Such  lim ita tions a re  said to sa tis fy  
the necessity  and re lia b ili ty  c rite ria  which the Suprem e C ou rt 
uses to reconc ile  the C on fro n ta tion  C lause w ith the hearsay 
doctrine . H ow ever, cou rts  tre a t depositions d iffe ren tly  from  
o th e r fo rm s o f h ea rsay  because o f strong po licy  interests which 
fa v o r live  te stim ony , the p resence o f ava ilab le  w itnesses, the 
righ t to face-to -face con fron ta tion  and o the r C on fron ta tion  
C lause va lues.

Iron ic a lly , courts m ay be w illing  to upho ld  new hearsay ex ­
ceptions fo r  ch ild  re p o rts  o f sexua l abuse which provide fo r no
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cross-examination and confrontation, while at the same time 
strildng down new taped interview and deposition procedures 
which only minimally restrict the defendant's right to cross-ex­
amination and face-to-face confrontation. This irony has al­
ready been tested in the United States court of appeals.

One reason for this irony is the strict evidentiary approach 
which the Supreme Court takes to the Confrontation Clause. 
By relying on the keywords cf necessity and reliability, the 
Court reduces all considerations of competing societal interests 
to evidentiary criteria which date back to the c o m m o n  law. In 
contrast, the Court balances first amendment riphts against the 
compelling state interest in protecting child victims of sexual as­
sault. Whilr the first and sixth amendments m a y  be said to pro­
tect different rights and require differential analysis, it is 
unlikely that common-law evidentiary criteria can resolve these 
subtle constitutional tensions.

For the present, the hearsay doctrine and the Confrontation 
Clause are reconciled by the criteria of necessity and reliability. 
The available psychological evidence, although incomplete, sug­
gests that the newly proposed hearsay exceptions for child 
statements of sexual abuse are necessary and inherently relia­
ble. Children are often psychologically or otherwise unavailable 
to testify in such cases. A  child’s out-of-court statements of sex­
ual abuse are not only inherently reliable but m a y  even be more 
reliable than the same child’s in-court testimony. This would 
prove an exception to the most fundamental assumptions un­
derlying the hearsay doctrine and Confrontation Clause, which 
after all, were formulated at a time when children were gener­
ally regarded as incompetent witnesses and when society de­
nied the problem of child sexual abuse.

Although present Confrontation Clause analysis and pres­
ent psychological theory leave many questions unanswered, 
there is sufficient constitutional support and psychological evi­
dence to justify continued implementation of new hearsay ex­
ceptions and taped deposition procedures for a child’s 
statements of sexual abuse. These new proposals will challenge 
the judicial system to reconcile the Confrontation Clause, the 
hearsay doctrine and competing societal interests. Perhaps 
these proposals will serve as a social experiment, testing the 
flexibility of modern Confrontation Clause analysis to allow for 
the progressive growth of the hearsay doctrine in response to 
newly identified social issues and our expanding knowledge of 
the human condition.
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A Comprehensive Approach lo 
Child Hearsay Statements in Sex Abuse Cases

The incidence o f  sexual abuse o f  young children has increased dramati­
ca lly  in recent years. 1 The crimes committed are predominantly nonviolent in 
taiure1 and almost always occur in secrecy, with the child usually being the 
only witness.3 No particular age group is immune to sexual abuse,* nor are the 
offenders confined to any particular class o f  persons. 1 lodced, more often 
than not, the offender is a parent, relative, o r an acquaintance o f  the child.1'

Detecting sex abuse, as well as convicting its perpetrators, is exceptionally 
difficult,' due to the lack o f  witnesses’ and corroborative physical evidence,'3 
2nd to the reluctance or inability o f  the victim to testify against the defcml-

m

S I 1-“tAft*!, |
T ry# .:’ 

‘ • " i t  ■•**?*• '

* t # *

1. The American Humane Association's national study o l state c in ld-protcenon statistics 
thawed a 200°o increase in the reporting o l sexual ahuse since |u "6 . Its |«M>. there were 2S.tnH» 
ftported eases o l child sc\ abuse per sear. C o llin s . Studies Find Sesilai Abuse o l Child ren is 
Widespread. M .V. Times, Mas 13. !xtrt2. at C.'l, co l. I ,  C IO . c o l. 2 .

These statistics m ay, in la d .  understate the p rob lem , lo r  a substantial number o t .1:. cases 
iie  rteser reported, bn her the ehild does not report the incident, see Nationa l Center on Child  
Atuseand Neglect. Ch ild  Ses Abuse: Incest. Assault and Sexual l:\p lc iiia tion  2 ( lv .s i i ;  I undis. 
Experiences ot 500 Child ren with Adult Sexual Deviation , 30 Psychiatric (J. Supp. V I, W  i lv 5 6 t , 
c«thc parents refuse to eo to the um ltntiiics, see C o llin s , supra, at CTO. cols. 5-6.

Estimates oi I he actual number o f  sexual assaults have varied widely. The Nationa l Center on 
Cb.ld Abuse and Neglect estimated that m ote titan lOO.iltiO eases o f  sexual abuse occur annua lly . 
S« National Cetitei on  Ch ild  Abuse and Neglect, supra, at 2. Cither estimates iutse reached as 
high as 2U0.0J0 to 5O0.tHXf sexual assaults per sc.tr lo r  female children on ly . See aehttiiz. The 
Child Se.x Vtcmn: Socia l, Psychological am i Legal Perspectives. 52 Ch ild  W e lfa re  147, 145 ( I T  j ) .

2. See ITmunung, Interview ing t  liild  Victims o f  Sex O ffende rs , in  The Sexual V ictimology 
o f Youth 175, 17* ( I  Schultz ed I'ISO I: M ae lu irlane. Sexual Abuse o f  C h ild ren , in The Victim- 
dation o f Women 86 , S7 t IV S ) : S e liu lt/ , supia note I ,  tit Mb.

3. See Stevens & Berliner, Special Techniques fo r  Ch ild  Witnesses, in The Sexual V ictimo­
logy o f Youth 246, 24S tL . Schultz ed. I WO).

4. The ages o f  the xioiiinx range from  earls infancy (one or two monthsi to 17 o r  IS years. 
Sjroi. Sexual Molestation o f  C h ild ren , Ch ild ren  T oday . M ay Ju n c  l'J’ 5, at 1», 20.

5. See C o llins, supra note I ,  at C l ,  co l. I (excerpt from  an  interview with D r. Gene Abel, 
Director o f the Sexual llchav io r C lin ic o f  (he New Y o rk  State Psychiatric Institute):

For the most part parents have to lJ  their children to stay away from  men who arc 
wearing raincoats and carrying candy. . . . Hut none o f  o u r patients (sex o ffenders o f  
children) wear raincoats anJ carry candy. They come from  a ll walks o f  life  and a ll 
socioeconomic categories, and they look  just like the neighbor next d o o r . They may even 
be the neighbor next d o o r.
6. Sec D. F iukellsor, Sexually Victimized Child ren 73 (l'J7H); M acFarlane, sup-a note 2 , at 
Sgroi, supra note 4 , at 20; Stevens i t  Berliner, supra note 3 . at 246.
7. In a l% b  study o f  250  cases o f  child sex abuse that had been reported to New Y o rk  C ity ’ s 

poieciisc services, less than one percent o t the molesters were sent to  ja i l .  C o llin s , supra note I , 
j i  CIO, col. 5.

Onlv 50"'o o f  the sex o ffenders (23S men) in the Sexual Behavior C lin ic at the New York  State 
Psychiatric Institute had ever spent time in  ja i l .  These men bad committed a to ta l o f  16 ,666 nets o f  
child molestation. an average o f  nd.J m olestations per o ffen d e r. Id . at C l ,  co l. I . C IO , co l. I.

S. Sec Stevens \  Berliner, supra note 3, at 248; in lra  notes 4 7 -4 0  and accompanying text.
9. See M acFarlane. supra note 2, at 87 . SX; Schu ltz, supra note I , at 149; in fra  notes 44 -4 6  

sod accompanying text.

1745

tA-VCr 
\ CUV



COLUM BIA  LA M‘ REV IEW |V o l. 83:1745
am ." ’ Even when the child does appear in court and testifies, lie or she is often 
met with skepticism and d isbd ie f." Consequently, to establish the guilt o f the 
defendant, many prosecutors have tried to introduce the out-of-court state­
ments o f the victim into evidence through the testimony o f witnesses who 
heard the statements.1- Since the hearsay rule1’ generally prohibits the intro­
duction o f these statements, an exception to the rule is often sought." Courts 
have used a vaiiety o f  approaches in determining w hether an exception should 
apply.

This Note aigttcs that the various approaches that have been taken by the 
courts to child hearsay statements in sex abuse cases are unsatisfactory. Given 
the ttr usual circumstances attendant to child sex abuse and the special charac­
teristics o f  its young victims, the rationale o f  the hearsay rule and its excep­
tions requires that an alternative approach b ■ employed to assess the admissi­
bility o f  child hearsay statements. I'he Note begins hy examining the 
traditional base* o f the hearsay ruie and the underlying logic o f  its exceptions. 
After analyzing the need fo r and reliability o f  out-of-court statements by 
children in such cases, the Note reviews and then critiques the various ways 
courts have treated these hearsay declarations, i'he Note concludes that the<t 
approaches inadequately assess the probative value o f  child hearsay state- 
ments in sex alui.se cases. Instead, it proposes the adoption o f  an analysis 
similar to that embodied in a recently enacted Washington statute. Hie statute 
admits a child’s out-of-court declaration if the time, content, and circum­
stances o f  the statement provide sufficient indicia o f  reliability . 11
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I .  B a c k ( / K o i ' n i > L .a \ v

A. The Hearsay Rule
Hearsay consists o f  **{otn-of-court| siatement|s| . . . offered in evidence 

to prove lhe truth o f  the matter asserted."" Under traditional formulations of

10. see l ibai, I he P rotection o f  the Child  Victim o f  a Sexual O ffense in the C rim ina l Just,-/ 
System, in I'he Sexu.il V ictimology o f  Y ou th  1ST, 23J t l . .  .Seim::/, ed. 19Mb: MacFarlane, w .-., 
note 2. at 99 --I00 ; in lra  notes 60 -62  and accompanying text.

11. See Drown v. United States, 152 l'.2 d  138, 139 (D .C . C ir . 19*5); Fitzgerald v. Liiii-j 
lex. 443 A .2d 1295, 1299 (P .C . 1982); Stevens & Dei liner, supra note J . at 252 .M a te s . 4 4 )  A . 2 d  1 2 9 5 , 1 2 9 9  ( I L L .  1 9 8 2 ) :  S te v en s  &  U e i lm e r ,  s u p ra

12. See, e .g ., United States v. N ick , 604 I'.2d 1199 (9 ih  C ir. 1979) (federa l governing 
aucmpts h i in troduce testimony o f  ch ild ’ s mother as to xiatement made by child a lte r alleged!-, 'HvTi' '- 
being sodoin i/ed by his babysitter): Sta le v. Uoo ilry . 96  A riz. 259, 394 P .2d 196 (1964 ) (state t.-£|

17. See I 
Common Law  

J?® ! co le 13. at 
J & i  18. S e e l

tI9T0,: Kal- K• exam ination ’ 
^  .t r u th ." ) .

19- See l .  
g jks ’V V  ro te  13, at 5.M 
$ s r i ; 20. See C. 

Sut see 5 W ign: 
'an essential jus

V • - »’  • ■ I V* / V l lu  IV. IJjQ ' ** * * '
to im toduve testimony o f  ch ild ’ s mother and neighbor as to statements made by thech ild  a i t u f -  22 . See id.
aileged rape); in fra  notes 72 -1 15 . 123-35 . 141-53 and accompanying text. * There are :

1 J . The hearsay ru le prohibits the in troduction into evidence o l testimony o r written--.v laB 'Sy r-t^  cross-e.xanti 
der.ee o f  a statement made out o f  court when the statement is being o lfe red  as an assertion a  substantial!
show the tru ih  o f the matters asserled therein. See I : . C lea ry , M cCorm ick on Evidence 579-86(1* evcn a S*'CP
ed. I9 72) llie re ina lte r cited as M cC orm ick ]. insist on a t

14. See in lra  notes 7 2 - 115. 123-35 . 141 -53 . and accompanying text. s fS te S -v S t*  ah °  Fed . R
15. The statute a lso requires that the hearing on admissibility be conducted outside p . tv idene; which

presence o f  the ju ry  and either that the child testily at 'he proceeding o r , i f  the child -j ssperior to  muei
unavailab le, co rrobo ra tive  evidence o f  the act be p rovided. 1982 \\ ash. I egis. Serv. ch. 129, ( •  ^3. See 4 J
(W est). ' * Supp. 198

16. Fed. R . liv id . 801 (c ): accord M cCorm ick , supra note 13. at 584. Such statements m jy)* Upon the op po rc
o ra l o r written and may even incorporate nonverbal conduct i f  the conduct was intended tob:i> M m  yad declarant's r. 
assertion. Fed. It. liv id . SO lla ), in court er;
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m

the hearsay rule, evidence concerning tiiese statements is barred Irotn use in 
court unless the original declarant testifies in court, where he may be cross- 
examined as to the grounds o f his out-of-couit assertion and as to !us qualifi­
cations to make the assertion . 17

The rule against admission o f  hearsay statements stems from the long- 
cstablished belief that cross-examination is the best vehicle fo r discovering the 
truth and that the most reliable statements come from the witness stand.1' By 
questioning in court the person who made the original statement, the trier o f 
fact can detect and eliminate any inaccuracies in the witness's perception, 
memory, and narration o f  the event." I'he opportunity to put the declarant 
under oath and to observe his or her demeanor is another traditional reason 
for requiring an appearance in court.

B. Exceptions to the Hearsay Rate
Despite the primacy attached to cross-examination, exceptions to the 

hearsay rule have long existed in evidentiary law.-' The reasons for allowing 
hearsay to be used are twofold. First, reliability o f  certain hearsay statements 
can be assured even without cross-examination o f  the original declarant.-- 
Trustworthiness can be inferred from the fact that the statement was made 
under or subjected to certain conditions that insure a degree o f reliability 
comparable to that found in a cross-examined statement.- 1 Moreover, the 
recurring need lo r hearsay evidence constitutes another justification for a llow -

oll'ered in evidence 
ditional formulations o f
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ed. 14X0); M acFarlane , supra i fc v jx a  
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. W ash . Leuts. Scrv. ch . 129, J  2 'F< ? ;

| ,  at 584. Such siatements may b c jS  
!:e conduct wax intended to h e cetxY

17. See le d . It. Evid , a rt. V III advisory committee note; 5 W igm ore. Evidence in T r ia l, at 
Common Law 12 (J . Chadbourn rev. 1974) (lio ie iti.iltcr cited as 5 W iym ore j; M cCorm ick , supra 
r.ote 13. at $•: 579 -81 .

IS. See O h io v. Roberts. 44,S U .S . 56 . 64 -65  ( I 'H f l) ; C a lifo rn ia  v. tiieen , 299 U S . 1 4 ), 159 
(I9 '0 ); fe d . K . Evid. art. V II I advisory committee note; 5 W igm ore . supra note ! ' ,  at 32 !cross- 
examination " is  beyond any lioutvt the greatest legal engine ever invented tor the discovery o l 
truth .").

14. See G . L illy . An Introduction to the Law o f  Evidence 15*> (1 9 7 8 ); M cCorm ick, .tip ra 
note 13, at 581-82 .

20. See C a lifo rn ia  v. G reen, 399 U .S . 149, 158 (1970 ); M cCorm ick , supra note 13. at 582. 
But see 5 W igmore, supra note 17. at II) (o jt i t  is merely incidental to cross-exam ination and is not 
an essential justification fo r  the hearsay ru le ).

21. Sec 5 W igm ore, supra note 17, ai 158.
22. See id. at 252:
There are many situations in which it can he easily seen that such a required test (o f  
cross-examination) would add iittle as a security, because its purposes had been already 
substantially accomplished. II a statement has been made under such circumstances that 
even a skeptical caution would look  upon it as trustworthy . . .  it would be pedantic to 
insist on a test whose chief ob ject is already secured, 

j j j  jh o  Fed. R . F.vid. a rt. V I I I  advisory committee note ("C om m on  sense tells that much
J S S j ' fvjder.ee which is not given under . . . (trad itiona lly  required! conditions may be inherently

#  superior to much that is ." ) .
ivy1 23. See 4 J. Weinstein , t  M . Berger, Weinstein’ s Evidence, \  800(011, at 800-11 (1981 &
j'v c u m . Supp. 1982) (hereinafter ci:ed as Weinstein ’ s Evidence] (credibility o t declarant depends 
xjk1 upon the opportunity declarant had to observe event, circumstances surround ing the statement, 

, . j  declarant's relationship to the case: excluding statements merely because :'.,cy have not beenj»i and declarant 
] i  psen in court cripples jud ic ia l process)
%


