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Introduced: 2/8/85

Referred: Health, Education &

Social Services, Judiciary V
and Finance

BY HANLEY, RIEGER, PETTYJOHN,

MARTIN, JENKINS, PEARCE,
IN THE HOUSE FURNACE, COLLINS AND RINGSTAD

HOUSE BILL NO. 179
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act relating to the admissibility of hearsay
evidence 1in grand jury proceedings and amending Rule

6(r), Alaska Rules of Criminal Procedure."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. ™2.40 is amended by adding a new section to read:
Sec. 12.4u . \ . HEARSAY EVIDENCE. In a grand jury proceeding,
hearsay evidej .stablishing the offense 1is admissible whether or not

the hearsay evidence would be admissible at trial.
* Sec. 2. Section 1 of this Act has the effect of amending Rule 6(r),
Alaska Rules of Criminal Procedure, by making hearsay evidence admissible

in grand jury proceedings without requiring compelling justification.

S 1. HB 17=



TO: Bettye
FI-1: Edie
RE: SB 3

SB 3 was 1introduced wivh the intention of enhancing prosecution of
cases 1involving sexual assault of young children. Because of
inherent problems of communication in the very young; and because
of the trauma caused by a sexual assault, the ability of the child
to "testify"- communicate cJearily details of an assault, is very
limited.

The proponents of SB 3 believe that by Jliberalizing the
admissibility of hearsay evidence in Grand Jury proceedings, the
young victim will be treated more fairly and information required
for prosecution will be more available.

The effect of what is required to accomplish these objectives is an
amendment to a section of the Alaska Rules of Court, 6 (r) of the
Criminal Rules. 6 (r) deals strictly with the admissibility of
evidence. It Scys".. .Hearsay evidence shall not be presented .
the grand jury absent compelling justification."

Qn) HEARSAY EVIDENCE IS GENERALLY NOT ACCEPTABLE BECAUSE OF THE
QUESTION OF RELIABILITY, TRUTH QUESTIONING, AND
CROSS-EXAMINATION. IS THERE A VIOLATION OF THE DEFENDANT®S
CONSTITUTIONAL RIGHT TO CONFRONTATION?

Al) Circumstances for cross-examination and witness confrontation
are not present during Grand Jury proceedings.

Q2) WHAT IS THE DEFINITION OF HEARSAY?

A2) Hearsay evidence is not defined by statute. It is understood
by the court to be either a statement from the adult to whonm
the child recounted the incident, and/or a videotape of the
child interviewed either immediately after the alleged
incident or interviewed by an individual professionally
trained to encourage children to describe such incidents.

Q3) WHAT ARE THE CURRENT LAWS ON VIDEOTAPING?

AS 12.45.047 allows the videotaping of testimony of a child
who has been sexually abused. The testimony 1is presented by
the prosecutor and victim before the trial judge. The
defendant has a right to be present and have an attorney
present and the right to cross examine the victim. The
testimony can then be used at the actual trial.



Q4) THE GOVERNOR HAS SUBMITTED LEGISLATION, HOUSE BILL 88, WHICH
ALSO PROPOSES TO ALLOW HEARSAY TO BE SUBMITTED AS EVIDENCE
IN GRAND JURY DELIBERATIONS FOR CERTAIN SEXUAL OFFENSES AND BY
DOING SO, CAUSE A CHANGE IN RULE 6 (r). WHAT IS THE DIFFERENCE
BETWEEN THE GOVERNOR™S BILL AND THIS BILL?

Ad) In SB 3, hearsay evidence would be admissable in Grand Jury,
whether or not it is admissable at trial. In the Governor®s
bill, hearsay evidence is admissable only if the circumstances
of the assertion indicate it"s reliability and only if the
child also testifies at the grand jury proceeding or, if
unavailable, has additional evidence to corroborate the
assertion.

Q5) IT IS MY UNDERSTANDING THE USE OF VIDEOTAPE FOR SUBMITTING
TESTIMONY IS MINIMAL AT BEST. IS THIS TRUE, AND IF SO, WHY?

Q6) HOW WAS THE AGE 16 FACTOR DETERMINED? IS IT APPROPRIATE?

Q7) WHAT ARE THE SEXUAL OFFENSES IN WHICH HEARSAY EVIDENCE WOULD
BE ADMISSABLE?

A3) a. Sexual Assault in the first degree AS 11.41.410
- sexual penetration without consent
- attempt at sexual penetration causing serious physical
damage
b. Sexual Assault in the second degree ASII1.41.420
- sexual contact without consent
-sexual penetration with a person the offender knows that
is suffering from a mental disorder or defect

C. Sexual Abuse of a minor in the first degree AS 11.41.434
-being 16 years of age or older, engaging sexual penetration
with someone 13 years or younger
-being 18 years or older and engaging in sexual penetration
with someone younger than 18 who 1is a relation

d. Sexual Abuse ofaminor in the second degree AS 11.41.436

e. Sexual Abuse ofaminor in the third degree AS 11.41.438

-being 16 years of age or older, the offender engages in
sexual contact with a person whho is 13, 14, 15 years of age and at
least three years younger than the offender.

f. Sexual Abuse ofaminor in the fourth degree AS 11.41.440
being under 16 years of age, the offender engages 1in sexual
penetration or sexual contact with a person who 1is under 13 years
of age and at least three years younger than the offender.
g. Unlawful exploitation of a minor AS 11.41.455
knowingly 1inuces or employs a child under 18 years of age to
engage in or photographs films or televises a child under 18 years
of age engaged in sexual penetration; lewd touching of another
person®s genitals, anus, or breast; masturbation; bestiality, etc.



Introduced: 1/16/85
Referred: Health,Education & Social
Services.Judiciary and Finance

IN THE HOUSE BY PHILLIPS

HOUSE BILL NO. 67

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to hearsay evidence in prosecutions

for certain sexual offenses; and airending Rules

and 804, Alaska Rules of Evidence, and Rule 6(r),

Alaska Rules of Criminal Procedure."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.40 is amended by adding a new section to read:

Sec. 12.40.110. HEARSAY EVIDENCE IN PROSECUTIONS FOR SEXUAL

OFFENSES. (a) In a prosecution for an offense under AS 11.41.410

11.41.440 or 11.41.455, hearsay evidence of a statement, not otherwise

admissible, made by a child under the age of 10who is the victinm
the offense describing the conduct establishing the offense may

admitted into evidence before the grand jury if

(1) the circumstances of the statement indicate its relia—

bility; and
(2) the child

(A) testifies at the grand jury proceeding; or

(B) is unavailable as a witness and there 1is addi—

tional evidence introduced to corroborate the statement.
(b) In this section,

(1) ‘"statement"” means an oral or written assertion

nonverbal conduct if the nonverbal conduct is intended as an asser—

tion;
(2) "unavailable™ means the child

(A) has a lack of memory of the subject matter of
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statement being offered;

(B) is unable to attend or testify at the hearing
because of death or then existing physical or mental illness or
infirmity;

(C) is declared incompetent to testify by the judge;
or

(D) is absent from the hearing and the proponent of
the statement has been unable to procure the child"s attendance
by reasonable means.

(c) A child is not unavailable under this section if the un-
availability is due to the procurement or wrongdoing of the proponent

of the statement to prevent the child from attending or testifying.

* Sec. 2. AS 12.45 is amended by adding a new section to read:

Sec. 12.45.049. HEARSAY EVIDENCE IN PROSECUTIONS FOR SEXUAL
OFFENSES. (a) In a prosecution for an offense under AS 11.41.410 -
11.41.440 or 11.41.455, hearsay evidence of a statement, not otherwise
admissible, made by a child under the age of 10 who 1is the victim of
the offense describing the conduct establishing the offense may be
admitted into evidence at trial if

(1) the court determines in a hearing outside the presence
of the jury that the circumstances of the statement indicate its
reliability;

(2) thechild

(A) testifies at the trial; or
(B) 1is unavailable as a witness and there is addi-
tional evidence introduced to corroborate the statement; and

(3) theproponent of the statementinforms the adverse
party of the intention to offer the statement and the contents of the

statement sufficiently before the proceedings to give the adverse

67 -2-



10

11

12

13

14

13

16

17

18

19

20

21

22

23

24

25

26

27

party a fair opportunity to respond to the statement.

(b) In this section,

(1) "statement"™ means an oral or written assertion or
nonverbal conduct if the nonverbal conduct is intended as an asser-
tion;

(2) "unavailable™ means the child

(A) has a lack of memory of the subject matter of the
statement being offered;

(B) is unable to attend or testify at the hearing
because of death or then existing physical or mental illness or
infirmity;

©) is declared incompetent to testify by the judge;
or

(D) isabsent from the hearing and the proponent of
the statement 1iias been unable to procure thechild"s attendance
by reasonable means.

(c) A child 1is not unavailable under thissection 1if the un-
availability is due to the procurement or wrongdoing of the proponent
of the statement to prevent the child from attending or testifying.

* Sec. 3. AS 12.40.110, added by sec. 1 of this Act, has the effect of
amending Rule 6(r), Alaska Rules of Criminal Procedure, by making certain
hearsay evidence admissible in grand jury proceedings for certain sexual

offenses withoutrequiring compelling justification.

* Sec. 4. AS 12.45.049, added by sec. 2 of this Act, has the effect of
amending Rules 803 and 804, Alaska Rules of Evidence, by allowing admission
at trial of hearsay evidence of certain statements made by certain victinms

of certain sexual offenses.

-3- HB 67



medical attention.

(b) Endangering the welfare of a minor in the second degree is a
class A misdemeanor.

Sec. 3. AS 11.61.125(a) 1is amended to read:

(a) A person commits the crimeof distribution of child pornog-—
raphy if the person brings or causes tobe brought into the state for
sale or distribution, or in the state distributes, sells, or exhibits
to others for commercial consideration, or possesses, prepares, pub—
lishes, or prints with intent to distribute, sell, or exhibit to
others for commercial consideration, any material that visually de—
picts conduct described under AS 11.41.455(a), knowing that the pro-—
duction of the material involved the use of a child under 18 years of
age who engaged in the conduct.

Sec. 4. AS 12.10.020(c) 1is amended to read:

(c) Even if the general time limitation has expired, a prose—
cution under AS 11.41.410 -- 11.41.460, AS 11.66.110 -- 11.66.130,
former AS 11.41.430. or former AS 11.51.130(a)(4), for an offense
committed against a person under the age of 16 ni3y be commenced within
one year after the crime is reportedtoa peace officer or the person
reaches the age ofl6, whichever occurs first. This subsection does

ttend the period of limitation by more than five years.

AS 12.40 = - new section to read:

Sec. 12.40.05, IN PROSECUTIONS FOR SEXUAL
OFFENSES. (a) In a prosecution fcr an offense under AS 11.41.410 --
11.41.460, AS 11.66.110 -- 11.66.130, former AS 11.41.430, or former
AS 11.51.i30(a)(4), hearsay evidence of a statement relating to the
offense, not otherwise admissible, made by a child under the age of 16
may be admitted into evidence before the grand jury if

(¢H) the ~circumstances of the statement indicate its
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Introduced: 1/18/S5
Referred: Health, Education & Social
Services, Judiciary and Finance

BY THE RULES COMMITTEE 3Y

IN THE HOUSE REQUEST OF THE GOVERNOR

HOUSE BILL NO. 88

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating tothe protectionof <children; and

EE

amending Rules 504, 505, and 506, Alaska Rules of
Evidence, and Rule 6(r),Alaska Rules of Criminal

Procedure."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

|
Section 1. AS 11.51.100 is amended to read:

Sec. 11.51. 0. ENDANGERING THE WELFARE OF A MINOR IN THE FIRST
DEGREEm (a) A person commits the crime of endangering the welfare of
a minor 1in the first degree if, being aparent, guardian, or other
person legally charged with the care of a child under 18 [1G] years of
age, the person intentionally deserts the child in any place under
circumstances creating a substantial risk of physical injury to the
child.

(b) Endangering the welfare of a minor in the first degree is a
class C felony.

Sec. 2. AS 11.51 is amended by adding a new section to read:

Sec. 11.51.110. ENDANCERING THE WELFARE OF A MINOR IN THE SECOND
DEGREE. (a) A person commits the crime of endangering the welfare of
a minor in the second degree if, being entrusted with the ~care cf a
child under 13 years of age, the person with criminal negligence

(1) exposes the child to circumstances creating a substan-
tial risk of physical injury or sexual abuse; or
(2) exposes the child to physical injury by failing to

provide the child with necessary food, care, clothing, shelter, or

-1- HB 88
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reliability; and

e (2) the child
(A) testifies at the grand jury proceeding; or
(B) is unavailable as a witness and there is some
additional evidence to corroborate the statement.
(b) In this section,

(1) "statement™ means an oral or written assertion or

nonverbal conduct if the nonverbal conduct is intended as an asser-

tion;

* Sec.

(2) "unavailable™ means that the c~ild

(A) has a lack of memory of the subject matter of the
statement being offered;

(B) is unable to testify at the proceeding because of
death or then existing physical or mental illness or infirmity;

©) is likely to suffer substantial ©psychological,
emotional, or physical harm if required to testify;

(D) is declared incompetent to testify by the judge;
or

(BE) is absent from the proceeding and the prosecution
has been unable, afterreasonable efforts, toprocure thechild"s
attendance.
6. AS 12.45.045 1is amended to read:

Sec. 12.45.045. EVIDENCE OF PAST SEXUALCONDUCT IN TRIALS FOR

SEXUAL OFFENSES [OF RAPE AND ASSAULT WITH INTENT TO COMMIT RAPE]. (a)

In prosecutions for the crimes [CRIME] of sexual assault in any de-

gree, sexual abuse of a minor in any degree, or unlawful exploitation
of a minor, or an attempt to commit any of these <crimes [SEXUAL AS-
SAULT IN ANY DEGREE], evidence of the ~complaining witness"™ previous

sexual conduct may [SHALL] not be admitted nor reference made to it in
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the presence of the jury except as provided in this section. When the
defendant seeks to admit the evidence for any purpose, thu -defendant
may apply for an order of the court at any time before or during the
trial or preliminary hearing. After the application 1is made, the
court shall conduct a hearing in camera to determine the admissibility
of the evidence. If the court finds that evidence offered by the
defendant regarding the sexual conduct of the complainingwitness is
relevant, and that the probative value of the evidenceoffered 1is not
outweighed by the probability that its admission will create undue
prejudice, confusion of the 1issues, or unwarranted invasion of the
privacy of the complaining witness, the court shall make an order
stating what evideno. may be introduced and the nature of the ques—
tions which may [SHALL] be permitted. The defendant may then offer
evidence under the order of the court.

Sec. 7. AS 12.62.035(a) is amended to read:

(a) Notwithstanding any other provision of law, an interested
person as defined in (e) of this section may request from the commis—
sion records of all convictions for crimes that might pose a risk to a
child [INVOLVING CONTRIBUTING TO THE DELINQUENCY OF A MINOR AND ANY
SEX CRIMES] of a person who holds or applies for a position in which
the person has or would have supervisory or disciplinary power over a
minor. The commission shall authorize the disclosure of the informa—
tion to the requesting interested person and shall provide a copy of
the information to the person who is the subject of the request.

Sec. 8. AS 12.62.035(e)(1l) 1is repealed and reenacted to read:

(1) "crime that might pose a risk to a child" includes a
violation or attempted violation of present or former Alaska statutes
regarding the offenses now designated as murder, manslaughter, negli—

gent homicide, assault, reckless endangerment, Kkidnapping, custodial

_4-



A4 Seattle Post-Intelligencer, Friday. Aorrt 27.1934  *

. WASHINGTON (AP) - A na-
tional conference on ‘the sexual
abuse ot children opened yesterday
morning with the sla_nllnﬂ disclosure
by Sen.”Paula Hawkins that she was
sexually abused by a 60-year-old
neighborhood man when she was 5.
‘It affects you for a lifetime."
Hawkins said of ihe molestation,
which, occurred when her family
lived in California. )
Equally traumatic, sh; said, was
her ensuing court aﬂPearance before
a judge who thought she was lying
about the_incident. ) )

_ Hawkins, 57, R-Florida. said her
disclosure of the childhood episode
was unplanned and very ditficult.
She never had even told her husband.

She said she decided it was impor-

tant to reveal the incident to show
that sexual abuse can happen to
anyone.

The freshman senator spoke at

[

C

the opening session of the Third
National Conference on Sexual Vic-
timirauon of Children, sponsored by
the Children's Hospital, Nationdl
Medical Center.

“I'm lucky, I told my mother."
she said, adding that her parents
believed  her. ,suprmrt_ed her and
helped her avoid " lasting problems
from the incident.

Hawkins said the elderly nelﬁh-
bor who once reached inside her
clothing had attracted children to his
home by g|V|n? them candy and toys,
and offéring fo baby sit while their
mothers went shopping.

She said the man involved was
taken to court after her mother
checked with other parents and
learned that several _ne;Phborhood
children had suffered simifar abuse.

But when she appeared in court
Hawkins said, "I was embarrassed

Senati)
sexuall

From Page A

younger than 7. o
ost abused children are victims

of peaple the¥ know and trust, such

as. friends, Tamily members and

neighbors. Dodd “said. Boys and

infants are not exempt.

' Kee McFarlane of the Child
Sexual Abuse Diagnostic Center in

Los Angeles confirmed Dodd’s esti-

mates, She said she knows of cases
!nvolvln(ﬁ] infants only 15 months old.
in whic| d|aPers were removed to
abuse the child.

_Judge Relggle_ Walton_ of the
District of Columbia Superior Court
agreed with Hawkins" comments
ahplgt her court appearance as a
child.

"It is a traumatic experience for
a child to come into a courtroom
before a group of strangers and
testify about something they prob-
abIY consider humiliating and dirty."
Walton said. )

Hawkins urged parents to listen
to their children”and to warn them in
explicit terms about wrong behavior,
shunning vague talk about™improper

"The delicateness of the subject
is for a bygone era. the Victorian
era." she said "You have to directly
tell a child. If a man holds you in his

and humiliated" because the judge
treateé”ﬁer asdlf sEe were thm?J. g

The _elderl¥ man was released
an_(zj continued to abuse children, she
said.

Now. she said, "when children

complain, | believe them."
. Hawkins said the court memory
is "very vivid .. . how tiny | was
and how huge the other people
were." The lawyers, she said, were
terrible. i

"It took me a long time to get
over it." she said. "If there isa scar
in my mind, it's that we didn't win
the case "

Hawkins appeared on a panel of
the Senate Children's Caucus headed
by Sen. Christopher Dodd. D-Conn..
who estimated that an incident of
child sexual abuse occurs in the
United States about once ev_err two
minutes. He said one victim in five is
Sec SENATOR, Page A-t

[ reveals’she
y abused as

arms and {JUIS his hands in your
panties, that's Wron%.‘

"That's all that happened to me.
| told my mother, I didn't under-
stand why this man put his hands in
my panties." ) )

IcFarlane said that simply
warning children to sa¥] “no" isn’t
enough: "I know of hundreds ol
cases of children who said 'no." who
begdged 'no." and it didn't help," she
said.

Court _procedures providing a
confrontation with the accuser are
designed for adults, said McFarlane.
and they cause special problems for
children who may be facing a
teacher or neighbor. )

She explained that children must
he convinced that parents are aware
that sexual abuse can happen and
that the\f can confide in their parents
without Tosing their love.

"|f the}/_(chlldren) have never
heard about it from us and the first

Sen. Paula Hawkins urges
Par_ents to be more explicit in
telling children how to handle
improper sexual advances.

cWi?a

time they hear about these things is
someone”tricking them, or threaten-
ing them," the children don't know
how to respond, McFarlane said.

~ She cautioned. "Do not underes-
timate the extremes to which people
WI|||30 to silence children."

awkins, one of two woman
senators, was hom in Salt Lake City,
Utah. She and her hushand, bustress-
man Walter Hawkins, reside In
Winter Park, Fla. They have three
children,

Elected in 1950 to the seat
formerly held by Sen. Richard Stone,
D-Fla., " Hawkins is viewed as a
conservative on some social and
economic issues.

_ She describes herself as a house-
wife and has long been mierested in
legislation to protect and help chil-
dren. |n 1952. she pushed a measure
through Congress that set up a
nationwide syStem for locating miss-
ing children.



ence victims do not first seek help
nt. Rather, they obtain formal pro-
he courts in an effort to temporarily
violence and harassment from the
ny of these orders arc issued by civil
ation is a civil offense not subject
tsider the matter to be one in which
itervene. By their inaction, law cn-
re unintentionally eroding the pro-
securcd from the court and possibly
scalation of violence,
pal objective of the protection order
harm, law enforcement personnel
inforce the intent of the order,
on of the order is usuallz acivil of-
olve criminal behavior. The existence
>rder often gives the officer a basis
0 file charges for tres,)ass, dislurb-
rappropriate criminal offense. The
rest then in turn becomes the hasis
>se a contempt order or other ap-
> the abuser. ,
ith prosecutors and judges, law en-
should develop special .Follmes for
priate enforcement of ail protection
>olicies have been articulated, com-
jf law enforcement supervisors, of-
s must be initiated, followed by
mg to ensure that the policies arc
Education and Training Rccom-

‘ecoinmendation 5: .
protection orders should be available
; ami sheriffs’ offices.

nmendation 4.

econnnendation 6:

disturbance calls, law enforcement
ment violations of pre-trial release
jrl should verify (he facts and cir-
ry for the prosecutor to request
lease.

nmendation 8.

Recommendations for
Prosecutors

1. Prosecutors should organize special units to proc-
ess family violence cases and wherever possible should
use vertical prosecution.

» The units should work closely with victim assistance
providers.

* The units should review all law enforcement reports
involving incidents of family violence whenever
possible.

2. The victim should not be required to sign a formal
complaint against the abuser before the prosecutor files
charges, unless mandated by slate law.

3. Whenever possible, prosecutors should not require
family violence victims to testify at the preliminary
hearing.

4. Prosecutors should adopt special policies and pro-
cedures for child victims. These should include:

» Presenting hearsay evidence at preliminary hearings

so the child is not required to testlfK in"person;
Presenting, with consent of counsel, the child's trial
testimony on videotape;
Use of anatomically correct dolls and dra» /ings to
describe abuse; and
» Limiting continuances to an absolute minimum.
. If the defendant docs not remain in custody and
when it is consistent with the needs of the victim, the pros-
ecutor should request thejudge to issue an order restrict-
ing the defendant's access to the victim as a condition
of setting hait or releasing the assailant on his own
recognizance. |f &I}le condition is violated, swift and sure

enforcement of the order and revocation of release arc
required.

o

Discussion

Prosecutors Recommendation 1

Prosecutors should organize special units to process fmn-
Jvviolence eases and wherever possible should use ver-
tical prosecution.

* The units should work closely with victim assistance
providers.

.o 0N
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lie's a very good liar.
He looks very sincere.
He promises anything
you want to hear. He
promises that he will
do anything, lots of
tears and, 'I'in s
sorry, and | love these
children, t would never
do it again ., .* You
want to believe that it's
just a mistake, but it's
not a mistake.—a
victim

The beatings started
gradually and escalated
over thefifteen year
period we lived
together, I-1irst [they/
were accidents, then
something | deserved
or provoked.—a victim

«awUl..Joimuw .0.ci* an twt emoiceim.nireports

involving incidents of family violence whenever pos-

sible.

3ccausc family violence involves offenses inflicted not
only against the individual but against the state as well,
prosecution is a critical clement of intervention. Pros-
ecutors can play a key role in holding al users account-
able for their actions and at the same time help to pre-
vent future violence. But without special units successful
prosecution of family violence cases is rare. At each suc-
cessive stage in the justice system, the number of active
cases drops dramatically.b
_ The trauma and aftermath of violence within the fam-
|Ig has a profound and significant effect upon both the
abuser and victim. Too often abusers deny, minimize or
excuse their violent behavior. Even after the most violent
and destructive episodes, abusers typically dgo through a
Berlod of remorse seeking reconciliation and forgiveness.

nfortunately, repentance is generally shortlived. With-
out seme type of intervention, the violence commoniy
escalates in frequency and intensity.

In addition .to.suferin? ph.Ysicall injuries inflicted by
the abuser, victim? of family violence often blame
themseives for the abuse. Guilt, shame and embarrass-
ment make them reium nt to seek help and increases their
feelings of isolation and hopelessness. Because violence
Is often learned behavior, many victims may even regard
violence as a normal part of a relationship.

Fear of further violence, particularly fear of reprisals
from an abuser who is an?ered bz the steps the victim
has taken for protection, orten makes the victim hesitant
to participate in the criminal justice system. Economic
or ional dependence, promises of change from the
abuser, or a fear that the family might separate also con-
tributes to a victim's reluctance to cooperate with criminal
proceedings.

Prosecutors must recognize that these special concerns
of family violence victims need not make them unwilling
or uncooperative complainants and witnesses. Rather,
prosecutors must approach cases of family violence from
a fresh perspective and be flexible and sensitive in deal-
ing with the emotional complexities of these cases. To
most effectively build upon police intervention, pros-
ecutors should organize special units to process family
violence cases.d)

Stalled with both attorneys and victim assistance pro-
fessionals or volunteers, the unit should review s law
enforcement reports involving incidents of family vio;cnce
whenever possible (See Law Enforcement Recommenda-
tion 1). No: all cases will be appropriate for prosecution.
However, in all cases, victim assistance personnel can pro-
vide important referral information to both the victim
and abuser. Sources of treatment and counseling are par-
ticularly important for families working to resolve the
u_nderlyln% causes of abuse and break the cycle of
violence. Prevention of future violence is definitely the
goal. Referrals aiio can be made for housing, medical
services, financial aid and other sources of emergency
assistance. S

In cases that do go forward, *he victim assistance pro-
fessionals and volunteers can provide important advice
and support to the victims as wei! as the prosecutors. In
addition to making referrals to service and treatment
resources in ;ne community, victim assistance personnel
can familiarize the victim with the criminal justice proc-
ess and ensure victim participation in every stage of the
court proceeding. The companionship and reassurance
of the victim assistance professionals and volunteers also
can help the victim to deal w»h harassment or intimida-
tion by the abuser and to prevent further victimization.
Victim assistance personnel also can help to facilitate con-
venient court dates, arrange transportation to court pro-
ceedings, ensure that the victim has a secure place *o wait
before testifying, and intercede with employee or
creditors of the victim. Working Nosely to support .he
victim, victim assistance professionals and volunteers aho
can aid the prosecutor by increasing victim understand
ing and cooperation. o

The attorneys of the unit develop an expertise in deal-
ing with family violence that results in more accurate case
evaluation and more effective Erosecution. The creation
of a special unit also fosters the development of an in-
dividual bond of trust and concern between the victim
anoll a prosecutor sensitive to the complexities of family
violence.

Prosecutors Recommendtion 2: .
The victim should not be required "asign a formal com-
plaint against the abuser before the prosecutor files
charges, unless mandated by state law.

Vertical prosecution
develops trust between
the victim and the
prosecutor. An in-
dividual relationshiﬁ of
trust and concern that
both minimizes the
negative aspects of the
legal process and also
strengthens the case.—
Prosecuting Attorney
Norm Mateng



The fact is Ihat more
cases end UB not being
prosecuted because the
victim. . .decides to
fold his tent. Thisfad
of life has lo be dealt
with and the advocate
program is our way of
doing that.—District
Attorney Sam Millsap

As a prosecutor, | have
seen reliefon a
woman'sface, relief
when | have said, '/
am sorry, | am not
walvmg .. it works, it
really docs work.—
Prosecutor "Sam"
Aaron

When there is sufficient eviccnce ot criminal conduct
:0 file charges against the abuser, the prosecutor should
not first require the victim to sign a formal complaint.2
Requiring the victim to do so makes it appear that the
victim is responsible for chargilng% the abuser. Given that
impression, the defendant will often harass, threaten or
otherwise attempt to intimidate the victim into dropping
the complaint. 7V P.vJvCutor must relieve the victim of
this pressure by filing .barges without requiring the vic-
tim to 5|?n the formal complaint. It is the prosecutor,
on behalf of the state, and not the victim, who initiates
Brosecutlon when the elements of criminal conduct have

een determined. The prosecutor and the judge, not the
victim, determine whether the case is prosecuted or
dismissed. o _
_Anyone who has worked in this area has experienced
situations when the victim does not want to go forward.
That desire is manifested in several situations.

A witness simply mav fail to anear even though sub-
poenaed. Such a failure may reflect the witness™ desire
to no longer see the case proceed, but it also may be the
result of Intimidation or actual injury. It is incumbent
on the %rosecutor o investigate the case.

Another situation arises when the victim voices a desire
to have the matter dropped. As has been discussed, these
victims are frequently ambivalent about the entire proc-
ess and what would best suit their needs.

Some hesitation may be fear of the unknown. But
when victims actually find themselves in court presented
with the opportunity to testify, they frequently become
confident enough to do so. .

If victims absolutely refuse to testify, the prosecutor
should still require that they make a statement under oath
to the court to that effect. .

In appropriate cases, it may be possible to proceed by
basing prosecution on prior inconsistent statements of the
victim or other witnesses to the crime. Such a decision
is not lightly undertaken but the prosecutor might feci
a given case is of sufficient seriousness to merit this
approach.

Prosecutors Recommendation s: . _
Whenever possible, prosecutors should not require family
violence victims to testify at the preliminary hearing.

Testifying in court against another family member or
loved one can be a very painful experience. As unpleas-
ant as it may be to discuss the family situation and history
of abuse in open court in front of strangers, it is even
more disturbing to do so in the presence of the abusive
family member. The preliminary hearing is one pro-
ceeding at which it should not be necessary for the vic-
tim to testify in person. At this initial examination 0? the
evidence to consider whether there is a sufficient basis
for prosecution, there is no federal constitutional right
to confrontation as there is at trial

The sufficiency of hearsay evidence at a preliminarY
hearing is firmly established in the federal courts as well
as a number of local jurisdictions. For the Purposes of
the preliminary hparing, Inc testimony of the law enforce-
ment officer, or it. /estigator or other appropriate witness,
that initially interviewed the victim, should be sufficient.
The victim of family violence is spared the harassment
and intimidation caused by repeated un.necessqr% ap-
pgarances, continuances, and confrontations with the
abuser.

Prosecutors Recommendation 4.
Prosecutors should adopt special policies and procedures
for child victims. These should include: .
» Presenting hearsay evidence at preliminary hearings
so the child is not required to testlf% in_person;
* Presenting, with consent of counsel, the child's trial
testimony on videotape;
+ Use of anatomically correct dolls and drawings to
describe abuse; and N
» Limiting continuances to an absolute minimum.

Children who have been abused or sexually molested
have suffered an extreme trauma. Successful case pros-
ecution requires sensitive treatment of these children to
ensure that they are not further victimized in the court-
room. Special procedures will also result in the child being
a more articulate and effective witness.

The special needs of the child must be considered from
the initial investigative interview through case

Appropriate considera-
tion of the victim
results in better
cooperation with law
enforcement, helps
restore confidence and
will, therefore, make
the system work more
effectively. This really
is the bedrock,
improving the
confidence in our
criminaljustice
system.—Attorney
eneral Kenneth
Eikenberry



These children do not
sufferfrom the
trauma, usually of one
sudden, frightening
atlack, but in most
cases were sutgected to
an abusive and secret
relationship over a
period o f months, or
years.—Doris Stevens

She was asked exact
limes and dates, which
she told them she
could not remember.
She was then made to
feci that because she
could not remember,
she was Iylnﬂ.—a
victim's mother

development and prosecution, and imposition of
sentence. Task Force stestimony cited many instances
where children were put through numerous and grueling
interviews, repeated continuances and painful question-
ing in the courtroom." Rather than giving the child the
respect and compassion needed, these ﬁrocedures reduce
the child to an automaton, caught in the adult drama of
the courtroom. . .

To enable children to more easily and effectively relate
the abuse they have suffered, prosecutors should adopt
special procedures for child abuse *md molestation cases.

At the preliminary hearing the court considers only
whether the evidence Is sufficient to go forward with .i)ros-
ecution, The prosecutor should not require the child to
testify in person. Consistent with state .Procedures, a
videotaped statement, testimony by the child to a law en-
forcement investigator, or other such presentations
should be adequate. If the state rules of procedure do
not provide for such presentation, the prosecuting offices
should work with concermed citizen groups and
lawmakers to modify the rules of procedure to make such
a presentation possible (Sec Judges Recommendation 3).

~The child's videotaped testimony also may be suffi-
cient for use at trial with the consent of counsel and ap-
ropriate waivers and stipulations from the defendant
FSec Judges Recommendation 3). While it may appear
that the defense may not consent to such a procedure,
the defense runs a tremendous risk by insisting on the
appearance of the child victim and subjecting a sym-
pathetic victim to cross examination. Thus it may be in
the interest of both parties, and certainly in the interest
of the child, to allow for the presentation of testimony
on videotape.

In interviewing the child, it is particularly important
that the Prosecutor recognize the profound imFact that
crimes ot abuse and molestation have on a child. Inter-
views and statements required for trial preparation should
be kept to a minimum. The initial interview with the child
should be videotaped to avoid repeated sessions of ques-
tioning. The prosecutor also should use anatomically cor-
rect dolls or drawings to help the child describe the
Apuse.B

Repeated continuances can be extremely damaging to
a child. It is important for a child to be able to put the
incident behind him and get on with his life. Certainly
parents may be reluctant to permit their child to continue
In a system fraught with unnecessary delay. Delay also

can weaken the prosecution’s case as the child's memory
of the crime may diminish. Prosecutors should vggorousiy
oppose any attempt to delay cases involving child victims
and should absolutely minimize continuances.

Prosecutors Recommendation 5:

If the defendant does not remain in custody and when
it is consistent with the needs of the victim, the prosecutor
should request thejudge to issue an order restricting the
defendant's access to the victim as a condition of setting
bail or releasing the assailant on his own recognizance.
If the condition is violated, swift and sure enforcement
of the order and revocation of release arc required.

See Judges Recommendation 8.

Recommendations for
Judges

1. A wide range of dispositional alternatives should
be considered in cases of family violence. In all cases,
prior to sentencing, judges should carefully review and
consider the consequences of the crime on the victim.

2. Judges should treat incest and molestation as
serious criminal offenses. .

3. Judges should adopt special court rules and pro-
cedures for child victims. These should include;

» The use of hearsay evidence at preliminary
hearings; _
’ ApP0|ntment of a special volunteer advocate for
children, when aﬁproprjate;
* A presumption that children are competent to
testify;

+ Allowing the child’s trial testimony to be pre-

sented on videotape with agreement of counsel
* Flexible courtroom settings and procedures; and
« Carefully managed press coverage.
4. Protection orders should be available on an
emergency basis in family violence cases. N
5. Judges should establish guidelines for expeditious
handling of famllY violence cases. _
6. Judges should admit hearsay statements of family
violence victims at the preliminary hearing.

I feel that being a
victim of the criminal
is terrible enough, but
when you're then. . .a
victim ai the hands of
the justice system, il is
a travesty.—a victim



The physical abuse
escalated during the
marriage in frequency
and seriousness over
lime and so did my
feelings ofgrill, of
shame about it, of
dependence on the relg;
iionship and a
desperate desire to be a
belter person so he
would not beat me.—a
victim

1. Expert witnesses should be allowed to testify in

family violence crscs to femiiicrize the judge and jury
with the dynamics of violence within the family.

J. <ngrantirg bail or releasing the assailant on his own
recognizance, me judge snould impose conditions that
restrict the defendant’s access to the victim and strictly
enforce the order.

Discussion

Judges Recommendation 1:

A wide range of dispositional alternatives should be con-
sidered in cases of family violence. In all cases, prior to
sentencing, judges should carefully review and consider
the consequences of the crime on the victim.

Just as the courtroom is the ultimate focus of the
criminal justice s?/st.em,_ the imposition of a just sentence
is the desired culmination of any criminal judicial pro-
ceeding. The sanction rendered Is not oan punishment
for the offender bur. also an indication of the seriousness
of the criminal conduct and a method OffrOVIdlnP pro-
tection and support to the victim. Too often, in family
violence cases, the sentence fails on all three counts.

The criminal justice system has traditionally considered
family violence to be a personal matter that should be
resolved without resort to the legal process. Placing the
family, ideally a source of unity and support, into the
adversarial setting of a courtroom seemed unthinkable
and maPprpprlate. However, the testimony of hundreds
of family violence victims demonstrates that judges and
judicial proceedings are critical components necessary to
end the violence and restore the vitality of families caught
in the abusive cycle.2
~Inall cases when the victim has suffered serious in-
jury, the convicted abuser should be sentenced to a term
of Incarceration. In cases involving a history of repeated
abusive behavior or when there is a 3|Pn|f|cant threat of
continued harm, incarceration is also the preferred
disposition. In serious incidents of violence, incarcera-
tion is the punishment necessary to hold the abuser ac-
countable for his crime. It also clearly signals the
seriousness with which the offense is viewed by the com-
munity and provides .'ecure protection to the victim.

In many instances, the victim simply wants an end to
the violence. Particularly when financially dependent on

the abuser, the victim, fearing incarceration of the
person who is the sole source of economic support, is
reluctant to seek the aid of the court. In these and other
appropriate cases, judges should use a variety of sentenc-
ing and incarceration alternatives. o
When some type of confinement is essential, judges
may sentence abusers to weekend or evenln% incarcera-
tion. Such sentences punish the abuser yet still allow him
to continue to work and provide financial support to his
family. Jud%es also should use other creative types of
sentences that include no-coniact orders or work
furloughs that hold the abuser accountable for his crime
and yet permit continued economic support to the family.
When qpprogrlate, other alternatives should be used.
With criminal charges and formal courtroom proceedings
Pendmg,. pre-trial diversion requires an abuser to par-
icipate in a treatment or counseling program. Com-
ponents of court-mandated treatment programs should
Include instruction in anger management and non-violent
conflict resolution. Upon successful completion of the
treatment program and any other conditions of diversion,
the trial is indefinitely postponed. -
Pre-sentence diversion, while allowing conditional
release, requires a convicted abuser to participate in the
same kind of treatment ;t))rogram. As in pre-trial diver-
sion, sentencing and possible Incarceration are indefinitely
delayed upon successful completion of treatment and any
other diversion condition. In either type of diversion,
failure to participate in or successfully complete treatment
should result in immediate resumption of prosecution or
sentencing. . .
Making the abusers accountable for their conduct in-
cludes financial responsibilities. In addition to con-
tributing to the cost of their own treatment, abusers
should also, when appropriate, provide restitution to the
victim for expenses incurred as a result of the violence.
Judges should order the abuser to reimburse the victim
for all expenses resulting from the crime. These should
include lost wages, medical, counseling and other treat-
ment fees, and replacement value of any property
destroyed by the abuser. In the event that a [|| ge does
not issue such an order, he should specifically state his
reasoning for not doing so in the record. In many cases,
members of the family, other than the direct victim, are
affected by the abuse. This is particularly applicable
to children who have witnessed spouse abuse or the

IVe should altempt to
look at the crime they
have committed, the
length and extent of
llieir utilise of a child,
and ihul should be the
determining factor on
what happens to them,
not lots of extraneous
factors. —Jennifer
James, Radio and
Television
Commentator

| think that. . . when
we venture too far
away from_notions of
accountability and
punishment and too far
into a stralgf.ht treat-
ment modality with no
components o f puntive
sanctions, that we
allow offenders to look
at Ihi 'isclves as ‘sick'
and therefore somehow
less accountable for
their actions than other
people.—Prosecutor
Rehecca Roe



The Hudge represents
the faw to individual
offenders who are
brought into court.
Thejudge's altitude,
statements and actions
can communicate to an
abuser that their
violence is cruel, it is
cruel and criminal
behavior which will not
be tolerated by our
society.—Judge Roy O.
Gulley

Believe what kids say.
I a child says
something. . .1 think
you need to pay atten-
tion to that.—a victim

innoce... E)arent in Cases 0f incest. Their treatment fees
also should be paid by the abuser.

Asnoted by the President's Task Force on Victims of
Crime, only the victims can truly convey the consequences
of the crime they have suffered. !t is especially impor-
tant in family violence cases that judges consider victim
impact statements prior to sentencing. In the calm of the
courtroom, weeks or months after the abuse, with ob-
vious physical injuries healed, violence within the family
may seem very far removed. But for the victim, the
physical and emotional scars, to say nothln%} of the finan-
cial burden, continue. Judges must carefully w igh these
very painful and Ion%-lasiing effects of abuse in render-
ing a punishment that is commensurate with the in-

jury.

Judges and the sentences they impose can strongly re-
enforce the message that violence Is a serious criminal
matter for which the abuser will be held accountable.
Judges should not underestimar their ability to influence
the defendant's behavior. Even a stern admonition from
the bench can help to deter the defendant from future
violence.5 In serious cases, incarceration is the only
punishment that fits the crime. In other cases judges
should carefully consider the impact of the abuse and the
punishment on not only the victim and the abuser, but
the entire family. Using innovative and creative sentences
that include an effective treatment provision for the
abuser, judges play a significant role in endm? the pres-
ent abuse and help to break the tragic cycle of violence.

Judges Recommendation 2: _ .
Judges should tr at incest and molestation as serious
criminal offenses.

Because incest and child molestation arc such heinous
and reprehensible offenses, many in the commumtg con-
tinue to minimize or deny the existence of the problem.
The very children and parents whose lives are shattered
by these horrible crimes may conceal or deny their un-
thinkable victimization. Even the criminal justice system,
confronted with these crimes, wants to believe they are
the result of mistakes or misunderstandings. This disbelief
not only c_omBounds the unjust guilt and” blame suffered
by the child, but also allows the offender to continue to
prey on children with impunity.

Judges must take the lead in exploding the mytns sur-
rounding the sexual assault of children and treat incest
and molestation as serious criminal offenses. Children
rarely ever lie about sexual abuse. However, false retrac-
tions of true complaints may be common where children
arc pressured not to testify against a relative or friend.
While a child might not suffer obvious physical injury,
the deep emotional and psychological scars may never
heal. The child's youth and innocence arc marred by a
crime whose name they do not even know.

Yet the perpetrator is most often someone the child
docs know, or even loves and trusts. Just as the children
who arc victims of sexual assault come from every social
and economic level, so too, do the offenders. In fact, the
incest perpetrator or child molester may well be a
respected, prominent member of the community. Al-
though the perpetrators may be dangerously violent or
use other means of intimidation or threats of harm to
sexually assault children, other molesters never use force.
Rather, they seduce children into sexual activity with
trlcker% and deception. .

Task Force testimony suggests that incest offenders
maY act with motivations far different than other child
molesters and may in some instances be amenable to
treatment.26 However, the molester, a stranger or an
unrelated, trusted adult, who sexually assaults a child is
rarely, if ever, susceptible to treatment.Z7 Moreover, the
despicable sexual Preference for children is a conscious
choice that escalates in frequency throughout the
pedophile’s life. Judges must hold these offenders ac-
countable for their contemptible behavior by |mposm?
sentences commensurate with the devastating harm suf-
fered by the child. Incarceration, whether in hospitals,
treatment centers or prisons, is absolutely essential to the
protection of the nation’s children. The only true pro-
tection for children from a pedophile is incapacitation
of the offender.

Judges Recommendation 3:
Judges should adopt special court rules and procedures
for child victims. These should include:
+ The use of hearsay evidence at preliminary hearings;
J ApPomtment of a special volunteer advocate for
children when ap%roprlate;
J {_x tpfresumptlon that children are competent to
estify;

Contrary to lingering
myths, the pedophile
child molester is
neither a strong man
nor a dirty old man in
a wrinkled raincoat
with a bagi ofcandy.
He typically knows his
victims.., .He dresses
and looks like everyone
else.—FBI Special
Agent Kenneth
Loaning

From my own
experience. . .once it is
out in the oRen within
the family that the
incest is happening, . .
the person doing the
abusing isn V likely to
continue because
everybody knows then.
You can | gel away
with it.—a victim

[The sex offender/
needs to be policedfor
the rest of his life.—a
victim

There is no known
curefor pedophilia.
Pedophilia. . .is a way
oflife.—Oct. Lloyd
Marlin



My daughter had been
abused not only by her
father but by a
criminaljustice system
entangled in it's own
ambiguities.—a victim

» Allowing the child's trial testimony to be presented
on videotape with agreement of counsel:

9 Flexible courtroom settings and procedures: and

9 Carefully managed orcss coverage.

Testifying in court can be an overwhelming and ex-
tremely trying experience fcr any victim of crime. The
ordeal can be even more d,evastatmﬁz for victims of fam-
ily violence who must publicly reveal the humiliating and
embarrassing details of abuse. Children are especially
vulnerable in the courtroom. They typically feel they are
somehow tc blame for their victimization. Repeating and
reliving the abuse through direct testimony and vigorous
cross-examination further compounds their guilt and con-
fusion. They become the pivotal players in ar. unfolding
adult drama they cannot understand. The initial trauma
inflicted upon the very young must not recur in the cour-
troom. Jud?es should adopt special rules and procedures
that enable these victims to more comfortabl?/
?nddeffectlvely communicate the harm they have suf-

ered.

~ The preliminary hearing is no! a trial. It is the initial
judicial examination of the facts and circumstances of
the case where the court determines only whether the
evidence is sufficient to continue with further prosecu-
tion. Children should not be required to testllf(}/ in per-
son (See Prosecutors Recommendation 4). Videotaped
statements or other hearsay test_lmonx made to an ap-
propriate official should be sufficient.

For all court hearings and proceedings, judges should
consider assigning a specially trained, volunteer advocate
to represent the Interests of the child. In addition, the
volunteer may complete an independent investigation of
the case, separate and apart from those conducted by the
court or protective services. Concentrating on one child's
case, the volunteer will have sufficient time to research
the facts of the case.BThe volunteer also can facilitate
communication among all elements of the s¥stem work-
ing on the case, whether it be the court, Pro.eqtlve Serv-
ices, foster care, school system or health facilities, to en-
sure that the child receives the proper care and services.

Young children have traditionally been deemed in-
competent to testify in any court proceeding because they
are believed to be unable to distinguish right from wron?,
fact from fantasy. Because the victim is often the or.ly

witness to the crime, a child's testimony may be critical
to the prosecution of the case. Children, regardless or
their age, should be presumed to be competent to testify
in court. A child’s testimony should be allowed into
evidence with credibility being determined by the jury.
The jury should be carefully instructed not to hold the
child to adult standards of credibility, but to consider the
testimony in light of the child’s age, maturity, and level
of development. o
~ To lessen the victim's trauma of testifying in court,
innovative methods must be explored. For instance,
testimony could be videotaped in a therapeutic at-
mosphere, for presentation at trial with stipulation by the
parties to both procedure and identification (See Pros-
ecutors Recommendation 3). The questioning could be
done by an objective therapist in a relaxed setting with
one-way mirrors. The defendant could observe the ques-
tioning but the child would not be required to actually
see the defendant. The pr ,on questioning the child could
be fitted with an earpiece to allow questions from the
prosecutor and the defense attorney to be presented in
a nonthreatening manner.' .
The Task Force recognizes that these are substantial
changes in procedure but modification of this nature may
be requisite. Situations occur where time and.a%aln Cases
go unprosccuted hecause children are too frightened to
testify before strangers and because parents refuse to sub-
ject them to such an ordeal. To reach a point at which
these cases can he prosecuted and children can be pro-
tected, procedures must be devised which hoth safequard
the rights of the accused and shield these children from
further harm. .
~ When the child does appear at trial, the formal set-
ting and procedures of the courtroom can be terrifying.
The intimidation may be mitigated greatlz by special care.
Prior to testimony, the judge should take the child into
chambers, introduce the attorneys and explain how the
proceedings will be conducted. When testifying-, the child
should be allowed to use a smaller version of the adult
witness chair or sit at a tabic with thejudge and attorneys.
The child also should be allowed to use drawings or
anatomically correct dolls to describe the victimization
if appropriate. Language that children can understand
must be used for all questions. Prior videotaping of
testimony must be used whenever possible (See Pros-
ecutors Recommendation 4).

.. .the protection of
children, asfar as| am
concerned, is as impor-
tant a right. And |
believe that videotaping
children's testimony is
extremely important,
especially in the tender
years.—Jcaninc Pirro
District Attorney

The inability of young
sexual assault victims
to testify as effectively
as adults and to con-
front t.helr.Ferpetrators
result in failure to pro-
videjustice for them in
many cases.—Dr.
Bruce Woodling

i
"

f$

Hi



/U uc ready ourselves
for the holiday
celebrations, battered
women s shelters
throughout the U.S.
arc readying themselves
for their busiest lime
of the year. More
women will seek help
during this holiday
season than any other
time of the Year.— .
Donna Medley, Service
Provider

Court proceedings involving a chiid victim or witness
must not become a media event. When a youngster is a
juvenile offender, his name is withheld and the court pro-
ceedings arc closed to the public. At a minimum, the same
considerations should be given to the child victim.

Judges Recommendation 4:
Protection orders shr -ld c: available on an emergency
basis in family violence eases.

Family violence is not a nine-to-five, Monday through
Friday only, occurrence. In fact, family violence most
often occurs after regular business hours and on weekends
and holidays.dTo provide effective Frotect_lon, courts
must be readily accessible to family violence victims. Pro-
tection orders should be available on an emergency basis,
24-hours a day. - .

The protection order, usually a civil order, is granted
by a judge based on his independent review of the facts
and a finding that the abuser poses a serious threat of
intimidation, harassment or physical harm to the victim.
For a limited period of time, the order restricts the
abuser's access or contact with the victim. Family
members who have ihe misfortune to suffer injury,
threats or other abuse from another family member after
hours should not have to wait until the start of the next
judicial day to obtain a protection order. Neither should
the order be costly or require the assistance of an
attorney.

Simple forms for obtaining the order and directions
for filling them out should be available at the courtroom,
all police stations and sheriffs' offices (See Lasv Enforce-
ment Recommendation 5%. Victims could pick up the
forms and instructions at the courthouse durln?. business
hours and at the police station or sheriff's office at all
other times. Victims should then complete the form pro-
viding all pertinent and necessary information about the
abuser, the danger of further harm or injury and the relief
requested. The duty Judge or night judge would then
review the application and render a decision in much the
same way he considers after-hours requests for bail or
search warrants.

Judges Recommendation 5. N
Judges should establish guidelines for expeditious han-
dling of family violence cases.

~Judges arc the ultimate Ie%al authority in the criminal
justice system. If they fail to handle family violence cases
with the appropriate judicial concern, the crime is
trivialized and the victim receives no real protection or
justice. Using the yardstick of the court to measure con-
duct, the attacker will perceive the crime as an insignifi-
cant offense. Consequently, he has no incentive to modify
his behavior and continues to abuse with imPunity. The
investment in law enforcement services, shelter support
and other victim assistance is wasted if the judiciary is
not firm and supportive. o

Family violence isa complex criminal offense that has
the seriousness of strangcr-to-stranger crime but involves
a victim and perpetrator who know and care for one
another and usually live in the same house. The victim
is a reluctant, fearful witness faced with equally
undesirable alternatives: testifying against the abuser,
which may lead to his incarceration and the loss of the
sole source of economic support, or hedging the
testimony, which may jeogardl_ze the conviction and allow
the abuser to continue the violence. _

Jud%es must recognize this enormous personal conflict
faced by the victims of family violence who so often
sim IY want an end to the abuse. They should develop
guidelines to expedite the processing of these cases and
provide the protection necessary to the victim. Further,
to ensure that family violence cases receive the ap-
propriate judicial consideration, ]udges should establish
special dockets so that these matters do not compete with
other criminal cases.d

Judges Recommendation 6: _
Judges should admit hearsay statements of family
violence victims at the preliminary hearing.

See Prosecutors Recommendations 3 and 4.

Judges Recommendation 7: o .
Expert witnesses should be allowed to testify in family
violence cases to familiarize the judge and jury with the
dynamics of violence within (he family.

Of all the crimes that the legal system deals with,
family violence is perhaps the most perplexing and

My sister asked what
the record number of
postponements on a
case such as this was.
The clerk said that he
remembered one case
was delayed twelve
times. . . .She then
said "Well, / quess he
will have to Kill me
before this comes to
trial.” I'e were
postponed again that
day to July M,
18:53—CH that day we
buried my sister.—a
victim's sister



| feel a person who is
the abuser should be
taken out of the home,
not the one who's be-
ins abused.—a victim

misunderstood. It seems unthinkable that one family
member would violently abuse another. Judges and jurors
too often assume that the victim could simply leave home
if the attacks were truly threatening or dan?erous. Fur-
ther, ma.n¥ believe the courts arc an unsuitable forum for
family violence cases. That members of the same family

should participate on opposite sides of an adverssxial pro-

ceeding seems dis urbmgly incongruous.

_ But intervention by the criminal justice system, par-
ticularly the courts, can provide the real and necessary
protection for the victim and the appropriate sanctions
and deterrents for the abuser. To effectively accom%hsh
both these objectives, the AUd e and the jury must have
a clear understanding of the dynamics ?nd complexities
of family violence. Expert testimony Yom qualified
authorities is essential to acquire that insight.

Man judPes now permit authorities to testify on the
battered child syndrome.2 A few judges are héginning
to allow expert testimony on the battered Spouse
syndrome.3 Courts should, when appropriate, admit
into evidence testimany on the battered child and spouse
syndromes. In addition, courts should allow testimony
explaining the characteristics and effects of child sexual
assault and cider abuse. Judges and jurors will gain an
explicit understanding of the shame, guilt, fear, and em-
barrassment associated with family violence. Cognizant
of the cyclical nature of violence within the family, the
emotional, economic, and psychologlcal dependencies be-
tween the victim and abuser, and the other fundamental
aspects of abuse, they will be better able to understand
the victim's actions. Judges can develop effective
remedies and render appropriate sanctions.

Judges Recommendation 8: _ _

In granting bail or releasing the assailant on_his own
recognizance, thedjudge should impose conditions that
restrict the defendant’s access to the victim and strictly

enforce the order.

An important reason for intervention and arrest of the
perpetrator is to  ovide safety for the victim. But un-
conditional release from custody may endanger the vic-
tim and allow the defendant to inflict further harm.

At arraignment, the defendant may have reason-
able hail set or be released on his own recognizance. In

grqnting pre-trial release, the judge should impose con-
itions or terms that restrict the offender’s access to the
victim. The conditions imposed should prohibit the de-
fendant from making any contact, personal or otherwise,
with the victim. If the parties were living togethe.r, the
conditions should require the defendant, not the victim,
to stay away from the home. These conditions preserve
the defendant’s right to release but at the same time con-
sider and provide for the victim's safety. With these
restrictions imposed, the victim will not have to initiate
a separate proceeding to obtain a civil protection order.

In addition to orderin? the restrictions, the judge
should verbally warn the offender that aouse isa criminal
matter for which serious sanctions may be imposed. The

judge should caution the abuser that release does not

mean he is free to continue to harm or intimidate the vic-
tim. The judge should further inform the abuser that
violation of the conditions will result in revocation of
release. Thisjudicial admonition sends a strong message
to the abuser that he is accountable for his actions and
that the victim has the support and protection of the
criminal justice system'. But the judicial admonition is for
naught it the judge does not enforce the order.

I also make it very
clear that society will
not tolerate this sort of
behavior and that if he
docs not follow
through with the
counseling, if he does
not continue the no
contact order, what-
ever, the court wilt re-
spond quickly, issue a
warrant, have him
brought immediately
forth and off he will
go tOJralI.—Judge Bar-
ara T. Yanick
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Harold F. GREENWAY, Appellant,
V.
STATE of Alaska, Appellee.
No. 4754,

Supreme Court of Alaska.
Nov. 7, 1980.

Defendant was convicted in the Superi-
¢ Court, Fourth Judicial District, Warren
W. Taylor, J.,, of rape, and he appealed.
The Supreme Court held that testimony of
rape victim's mother and her school counsel-
or conce_rnl_n? victim's complaint of rape
was admissible.

Affirmed.

~ Matthews, J., filed concurring opinion
in which Rabinowitz, C. J., concurred.

1. Rape «=4S(1)

Testimony of rape victim's mother and
her school counselor concerning victim's
complaint of rape was admissible under spe-
cial hearsay exception concerning com-
plaints of victims in sex crimes.

2. Rape «=48(2)

Testimony from either victim or wit-
nesses pertalnln% to details of victim's com-
plaint 1s generally not admissible in crimi-
nal prosecution.

Dick L. Madson, Cowper & Madson, Fair-
banks, for appellant,

Natalie K. Finn, Asst. Disk Atty., Harr
L. Davis, Dist. Atty., Fairbanks, Avrum M.
Gross, Atty. Gen., Juneau, for appellee.

1. There is conflicting testimony as to whether
or not the victim actually told her mother of
the rape. The victim testified that she told her
mother of the rape about three days after the
incident but the mother interpreted this conver-
sation differently and denit d that she knew of
the rape until after the victim told her school
counselor in September. A social worker also
testified that she and the mother had discussed
the victim's rape and thn the mother had indi-
cated that her daughter nad told her of the rape
shortly after the incident. The mother admit-
ted to having several conversations with the

626 PACIFIC REPORTER, 2d SERIES

OPINION

Before RABINOWITZ. C. J.. CONNOR,
BURKE and MATTHEWS, JJ.. and DI-
MOND, Senior Justice.

PER CURIAM.

~ Harold Greenway was convicted of rap-
ing his thirteen year old stepdaughter. The
rape occurred in July, 1978, on the banks of
the Yukon River, near Greenway's summer
fish camp. Accorqu to the victim, Grecn-
way threatened to kill her if she told anY-
one about the rape and, as a result, she told
no one other than her mother 1 until Sep-
tember, when she reported the rape to her
school counselor. At trial the State, over
Greenway's objections, presented testimony
by the victim's mother and her school coun-
selor concerning her complaints of rape.
Greenway now contends that the trial
court's failure to exclude this testimony as
|nadm1|55|ble hearsay constituted reversible
error.

~ The State contends that the statements
in question were admissible under the spe-
cial hearsay exception concermngv com-
Plamts of the victim in sex crimes. We find
his argument persuasive.

[1,2] We reco%nized this _exception in
Torres v. State, 519 P.2d 788, 793 n.9 (Alas-
ka 1974):

[A]s Wharton points out, statements con-
cerning the crime of rape or sexual as-
sault, shortly after the commission of the
act are admissible as a recognized excep-
tion to the hearsay rule:

In a prosecution for a sex crime, such
as rape or assault with intent to rape, it

social worker but again denied admitted know!-
edge of the rape prior to her daughter's report
lo the school counselor.

2. Aﬁpellant also claims as error the admission
of the testimony of the victim that she had told
her mother, best friend, social service worker
and her school counselor about the rape. How-
ever, no objection was made lo this testimony
and. in fact, the appellant agreed that it should
be admissible. Therefore, this claim of error
was waived.

ITPR IX TP



1062 Alaska

tive to fabricate which antedated the rape
there was also a specific event which could
have SLapplled a motive to fabricate which
occurred after the victim complained of the
rape to her mother but before she com-
plained of the rape to the school counselor.

Where there are several events which
supply a motive to fabricate, evidence of a
statement consistent with the declarant's
testimony which was made before the latest
ivgnt, but after the others, may be admit-

ed.

Otherwise, it would never be ProPer_to
rehabilitate a witness by proot of prior
consistent statements ir ‘cases where nu-
merous impeaching circumstances were
shown to exist at the time of the trial but
Wwhere there may be found a theoretical
BOSSIbIlIty_ that the witness might have
een motivated by one of them at the
time of making thé prior consistent state-
ment. ... The principle involved is that
where the circumstances are such as to
leave it reasonably possible for the gury
to say that the prior consistent staté-
ments did in fact antedate the motive
disclosed on the cross-examination, the
court should not exclude them.

United States v. Grunewald, 233 F.2d 556,
566 (2nd Cir. 1956), rev'd on other grounds,

353 U.S. 391, 77 S.Ct. 963, 1 L.Eg.Zd 931V

(1957)

_Applying this rule to this case, the vic-
tim's complaint to her mother was admissi-
ble under the recent fabrication exception.

(0O ~KttliUMBIRSTSUio

Walter John DALE, Appellant,
V.
STATE of Alaska, Appellee.
No. 4506.
Supreme Court of Alaska.
Nov. 7, 1980.

Defendant was convicted, on guilty
plea, before the Superior Court, Third Judi-
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cial District, Anchorage, Victor D. Carlson,
J., of five counts of sale of cocaine and was
sentenced to five concurrent five-year
terms, and he appealed. The Supreme
Court, Matthews, J., held that: (1) even if
trial court had erred when, in determining
sentence, it considered a previously dis-
missed indictment for possession of narcot-
ics and an alleged uncharged cocaine sale
for purpose of testing credibility of defend-
ant's story that he had simply acted as
middleman and "%ood Samaritan” in- sup-
Elym? narcotics, the error would have been
armless, and éZ) trial judge was shown to
have considered the possibility of defendant
British citizen's deportation when sentence
was determined, and judge's failure to ar-
ticulate the role which such factor played in
his decision was not error.

Affirmed.

~ Rabinowitz, C. J., concurred in part and
dissented in part and filed opinion.

1. Criminal Law «=1177

_Ini proceeding in which defendant pled
guilty to five counts of sale of cocaine, even
If trial court had erred when, in determin-
ing sentence, it considered a previously dis-
missed indictment for possession of narcot-
ics and an alleged uncharged cocaine sale
for purPose of testln% credibility of defend-
ant's story that he had simply acted as a
middleman and good Samaritan” in sup-
Rlym? narcotics, the error would have been

armless, in view of the substantial, uncon—
tradicted evidence suggesting that defend-

ant was a "professional" cocaine dealer.
AS 17.10.010.

2. Drugs and Narcotics «=>133

On apgeal_ from proceeding in which
defendant British citizen pled guilty to five
counts of sale of cocaine and was sentenced
to five concurrent five-year terms, trial

judge was shown to have considered the

possibility of defendant’s deportation when
sentence was determmed; judge's failure to
articulate the role which such factor played
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may be shown by testimony of the prose-
cutrix or by that of some ‘other witness,
that the prosecutrix made complaint of
the crime shortly after its commission.
Such evidence tends obviously to indicate
the truth of the charge and is corrobora-
tive thereof; conversely, evidence of the
failure to make a promPt comPlalnt casts
doubt upon the truth of the claim that a
crime had been committed!

2 F. Wharton, Criminal Evidence § 313,
at 113-114 &13th ed. Charles E. Torcia
1972) (footnotes omitted).

See also 4 J. Wigmore, Evidence 88 1134-36
$Chadbourn, rev, ed. 1972) (discussing at
ength the justifications behind the excep-
tlor%. It is true that, other than the disput-
ed complaint made to her mother apProxr
mately three days after the incident, the
victim here did not complain of the rape
until September, over a month after its
commission.  However, her delay is both
explained and excused by Greenway's
threats against her and her oun? a&e.
See, e g, Hunt v. State, 213 So.2d 664
(1A|a.A ? cert denied, 213 So.2d 666 (Ala.
968) Eeay of nine months does not bar
admission of testimony, in light of, inter
alia, defendant's threats to kill victim):
Stale v. Twyford, 85 S.D. 522, 186 N.W.2d
545 (1971) (delay of over two months not
reason to exclude testimony, since victim
was only twelve years old).s We therefore

3. We realize that the list of hearsay exceptions
found in our present Rule 303. Alaska R. Evid.,
does not include this exception. This omission,
however, was more in the nature of an over-
sight on our part, and not a -pudiation of
Torres; we shall refer the quest..n of whether
the rules should be amended to include the
exceptions noted in_Torres to our standing
committee on the Evidence Rules. In any
event. Evidence Rule 803 was not in effect at
the time of Greenway's trial, and so does not
govern this appeal.

4. We find no merit to appellant's argument that
the victim's testimony went beyond the "fact of
the qomﬂlamt" limitation which is part of the
special hearsay exception concerning com-
plaints of the victim in sex crimes. Appellant
argues that it was error to allow the victim to
testify that she had mentioned the location of
the event and, Impliedly, the perﬂetrator, to
third persons. Testimony from either the vic-
tim or witnesses pertaining to edetail-" n! irie
victim's complaint is generally not admissible.

conclude that the trial judge did not err in
admitting the testimony of the rafJe vic-
tim's mother and her school counselor con-
cerning her complaint of rape.4

The conviction is AFFIRMED.

MATTHEWS, J., with whom RABINO-
WITZ, C.J., joins, concurs.

MATTHEWS, Justice, joined by RABI-
NOWITZ, Chief Justice, concurring.

| agree with the Per Curiam opinion.
Moreover, | believe that the questioned evi-
dence was properly admitted under the
recent fabrication exception 1 to the com-
mon law rule Prohlbltlng the admission of
prior consistent statements, for the follow-
Ing reasons. -

Defense counsel in this case elicited testi-
mony that the victim was generally unhap-
By ||V|ngn with her mother and stepfather

efore the rape, and that thereafter, in
early September, her mother and stepfather
were in a_violent _flg_ht involving a gun
during which the victim and her younger
sister were forced to flee to a nelqhbor's
house and the police were called. 1t was
just a few days after this incident that the
victim complained of the rape to her school
counselor, which resulted in her being taken
from the home of her mother and stepfa-
ther. Thus, while there was a general mo-

See generally 4 J. Wigmore. Evidence £ 1136. at
306. (Chadbourn rev. ed. 1972). However, in
her testimony the victim did not, in fart, state
anything about the rape or the name of the
perpetrator in her complaints to third persons.
The victim's testimony was only to the effect
that she had told third persons of the rar>e.
She gave no details pertaining to her com-
plaints and nothing else in the record indicates
that either the victim or the witnesses gave
such testimony.

1. This exception has been codified in the Alas-
ka Rules of Evidence as Rule 801(d)(1)(B). It
provides:

A statement i; rot hearsay if
(1) The declaram ‘'stifles at the trial or hear-
Ing and the stactr =y is ...

EEB) consistent >''h tis testimony and is
offered to rebut  express or implied charge
against him of .er. it fabrication or Improper
influence or mot!1 '



should be modified to take irto account the Sixth
Amendment's fair cross-section requirement, the U.S.
District Court for the Eastern District of New York
rules. Addressing in Partlcular the discriminatory use of
peremptory jury i hallcnges. the court adopts the ﬁroce-
dure used b> California courts to determine wnen a
prima facie ease of discrimination has been es.ablishcd.
(McCray v. Abrams. 12/19/83)

Swain essentially held that the use of peremptory
challenges in 3 particular ease could not be scrutinized
unless a statistical showing of repeated discriminatory
use of such challenges was presented. However, the
court points out. the fact that most voir dires are not
recorded creates insurmountable difficulties for aﬁpllca-
tion of the Swain test. The Supreme Court has acknowl-
edged as much, the court says; in denying certiorari
when the case at bar was on direct aﬁpeql from the state
courts, five Justices indicated that the time for reconsi-
deration of Swain might be near. 51 LW 3855 ﬁ.1983).

Thus, the district court reexamines Swain in light of
this black habeas petitioners claim that a New York
state prosecutor improperly used her peremptories to
produce an all-white jury. The Supreme Court's deci-
sions in Sixth Amendment cases decided since 1965
|ave cm away at Swain's integrity, the court asserts.
1fose cases establish that a state defendant is entitled
to a jury selected from a fair cross-section of the
community and prohibit racial discrimination in the
selection process. Moreover. Swain's warning that an
inquiry into the Prosecut[on's motives for employing its
challenges "would establish a rule wholly at odds with
the peremptory challenge system” has also been eroded
by later case law.

The court decides to adoh)_t a procedure used by the
California courts. Under this approach the presump-
tion that peremptory challenges are beln% used in a
constitutional manner may be rebutted by a prima
facie showing of discrimination. This is done by estab-
lishing that the excluded jurors are members of a
cognizable group and that a strong likelihood exists
that they were dismissed because of their association
with that group. At this point the burden shifts to the
other party to show that the challenges were exercised
for reasons relevant to the trial and not due to any
bias. (Page 2369)

Mishandling Of Benefit Claim Gives
Rise To Damages Action Under ERISA

A lawsuit alleging that an employer processed an
emJ)loye.e’s claim for disability benefits in an arbitrary
ard untimely manner gives the U.S. Court of Appeals
for the Ninth Circuit occasion to issue several rulings
interpreting the Employee Retirement Income Security
Act. Most importantly, the court holds that while
ERISA preempts a claim that the employer's conduct
violated slate law. such conduct gives rise to a damages
action against the employer under ERISA for breach of

52 LW 1102

0US-8139/54/S0+.50

fiduciary duty. (Russell v. Massachusetts Mutual Life
Ins. Co., 12/16/83) .

The greemptlon issue does not detain the court long,
as ERISA’s broad preemptllonllanguaPe.was designed to
establish national uniformit myeguatmg ERISA-cov-
ered benefit plans, The tou% er issue is whether ERISA
provides the employee with an action against the em-
plqyer. The district court thoulght not. The Ninth Cir-
cuit. however, finds that ERISA reg?ulates fiduciary
conduct not only in the management o F'.a” assets, but
also in the handling and disposition of claims. A fiduci-
ary's failure to act on a benefit claim *“promptly” and
within the period specified by regulation constitutes a
breach of fiduciary duty, the court concludes.

The court next determines, contrary to the district
court, that compensatory damages need not be limited
to a plan participant's loss of benefits. ERISA empow-
ers a court to award any *equitable or remedial relief as
(it} may deem appropriate” for a breach of fiduciary
dutz. The court says such relief should be calculated to
make an mf\ured employee whole and thus should ac-
count for all losses proximately caused by the breach.
Finally, _althpugh courts are divided on the issue, the
Ninth" Circuit decides that punitive damages are recov-
erable under ERISA as long as there is a showing that
the fiduciary acted with “actual malice" or “wanton
indifference.” (Page 2375)

Child Abuse Victim's Statement Tr-
Doctor, Naming Abuser, Is Admissible

In an effort to address “the most pernicious social
element which afflicts our society," thr ‘Vyoming Su-
Preme Court decides that the statements made b¥] a
our-year-old child abuse victim who identified her
abuser to medical personnel during her medical exami-
nation are admissible in evidence under an exception to
the hearsay rule for statements "reasonably pertin nt to
medical diagnosis or treatment." (Goldade v. Wyoming,
12/12/83) . _

At the child abuse trial of the child’s mother, the girl
was unable to answer questions and was ruled an
incompetent witness. The critical testimony at trial
came from the hospital's medical personnel, who asked
the girl how she had gotten her injuries.

Although Wyoming's Rule of Evidence 803 provides
that statements reasonably pertinent to medical diagno-
sis or treatment are not excluded by the hearsay rule,
statements attributing fault usually arc not admissible.
The court, however, notes the responsibility, imposed by
Wyoming's child abuse statutes upon physicians, to
immediately report child abuse to child protection agen-
cies or local law enforcement agencies. Physicians are
required to ascertain whether a child victim's injuries
were accidental or deliberate, and they arc empowered
to take thr hild into temporary protective custody if
there is imminent danger to the child's life or safety.
Absent information as to the identity of any assailant,
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the court reasons, “this latter decision cannot be made
in a rational way."

A liberal interpretation of the medical dia%nosis ex-

ception to the hearsay rule, when applied to child abuse
cases, is only “a logical extension" of the court's mini-
mal standard of proof policy in child homicide cases, the
court concludes. Given the physician's duty and his
professional responsibility to determine whether child

abuse syndrome was present, the statements were perti-

nent to his diagnosis and treatment, the court says.
(Page 2372)

U.S. May Be Liable For Murder
Of Serviceman By Fellow Soldier

The doctrine of Feres v. U.S., 340 U.S. 135 (1950),
bars a Federal Tort Claims Act suit against the govern-
ment for injuries to military personnel arising in the
"course of activity incident to service." Despite the
contlnum? V|ab|||tK.of this rule, the U.S. Court of
Appeals for the Third Circuit allows the mother of a
murdered Army private to proceed with her claim
against the government. She maintains that her son's

death resulted from the negligence of his military supe-

rors in_f_ailin% to discharge or warn of the dangerous
ﬁro ensities of the murderer, a fellow serviceman who
ad just served a military prison sentence for a previous
murder. (Shearer v. U.. 12/19/83?
~The court observes that, generally, an off-duty ser-
viceman not on the military base or engaged in military
activity at the lime he suffers an injury through the
(vaer_nment’s negligence can recover under the FTCA.
n this case, the decedent was on leave in another-state
when he was kidna ﬁed at gunpoint and shot by his
fellow serviceman. The court says the district court,
which dismissed the suit on the basis of Feres, erred by
focusing on the status and activity of the fellow service-
man's allegedly negligent superior officers, rather than
on the status and activity of the injured Farty. .
The government also sought dismissal of the action
under the FTCA's excegtlon for any claim arising out of
an assault and battery by a government employee. But
the court says the intentional tort exception to FTCA
|Iabl|lt%/ does not necessarily bar a negligence action,
even though the |n+ury is directly caused by an assault
and battery. An FTCA claim may proceed, it says, as
long as the plaintiff alleges sufficient facts that, if
ﬁroven, would demonstrate that the government should
ave reasonably anticipated that its employee would
commit an intentional tort. (Page 2365)

Consent Decree Doesn't Bar Separate
Title VII Suit By Nonparty Employees

An issue that has troubled various courts is the extent
to which res judicata and collateral estoppel principles
preclude a nonparty from attacking the legality of a
consent decree. The U.S. Court of Appeals for the
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Eleventh Circuit now indicates that a consent deuce
settling employment discrimination charPes and incor-
porating affirmative action remedies would not preclude
a lawsuit by nonparty employees alleging that the
decree violates their rights under Title VI of the 1964
Civil Rights Act. (U.S. v. Jefferson County, 12/12/83)

“The consent decree at issue contained affirmative
hiring and I;;)romot_lon_remedles for black employees in
certain public service H]Ob& Just as the district court was
about to approve the settlement, white firefighters
sought to intervene, claiming that the decree would
result in reverse discrimination. The district court de-
nied their motion to intervene as untimely and the
white firefighters appealed.

The Eleventh Circuit observes that in deciding wheth-
er to deny intervention on timeliness grounds ‘a. court
must consider the extent to which denial would preju-
dice the would-be intervenor. That inquiry in tum
involves determining the extent to which the final judg-
ment or consent decree might bind the would-be
intervenar. _ S

The court decries those decisions indicating that any
action havine a burden uFon a consent decree constl-
tutes an “impermissible collateral attack" on the decree.
A consent decree may be attacked, it says, "to the
extent that it deprives a nonparty to the decree of his
day in court to assert a violation of his civil rl?hts._"
Assuming that a court hearing any future Title VIl suit
by the white firefighters would consider their claims
carefully, the court says the district court did not abuse
its discretion in finding that the white firefighters would
not be prejudiced by denial of intervention. (Page 2370)

CA 7 Determines Proper Filing Time
For Equal Access To Justice Act Fees

Under the Equal Access to Justice Act, a revailin%
Fart ‘must apply for attorneyfees “within 30 days o
inal judgment In the action." According tc the U.S.
Court of Appeals for the Seventh Circuit, *final judg-
ment" does not refer to the district court's judgment,
but rather to the completion of all appellate proceed-
ings. (McDonald v. Schweiker, 12/I2/S3;

While requiring a fee application to be filed within 30
days of the district court's judgment would allow, the
application to be acted on in time for any appeal from
the fee award to be consolidated with the appeal from
the jud(%ment— thus effecting a judicial economy at the
court of appeals level—there is no indication that Con-
gress was worried about the burdens the EAJA might
place on the appellate courts. Moreover, the court finds,
the EAJA allows a prevailing party in appropriate cases
to obtain fees for time spent litigating an appeal as well
as for time spent in the district court. Thus, if “final
judgment" meant the district court's judgment, an ap-
plication for fees on appeal would have to be filed before
the amount of those fees was known.

Addition"lly, requiring a claimant to apply for fees
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yR éa) Where Ilic victim did not consent as defined in
tor and sncli fack of consent was clearly expressed
he victim":; words or conduct, or

> RCW 9A.44.010(6), to sexual intercourse with the per*
¢tin
by
y(b) Where there is threat of substantial unlawful
haEm to property rights of the victim,

2) Ra}Pe in_the third degree is a class C felony. L1979
8?9 109% ]4 §3; 1975 st exs. ¢ 14 § 6. Formerly RCW

9A.44.070 Statutory rape in the first degree. (12 A
person over thirteen years of age is guilty of statutory
rape_in the first de,%ree when the person engages in sex-
ual intercourse with another person who s less than
eleven yearsold. . .

(2) Statutory rape in the first degree is a rlast A fel-
ony. No person convicted of statutory rape in the first
degree shall be granted a deferred or Suspended sentence
except for the purpose of commitment to an inpatient
treatment facility. F1979 exs. ¢ 244 84; 1975 Istexs. ¢
14 §7. Formerly RCW 9.79.200]

9A.44.080 Statutory rape in the second de?ree. (I2 A
person over sixteen years of age is guilty of statutory
rape in the. second de%ree when' such"person engages in
sexual intercourse with another person, not married lo
the perpetrator, who is eleven years of age or older but
less than fourteen years old. .

(2) Statutory rape in the second degiree Is a class 13
felony. [1979 exs. ¢ 244 §5; 1975 Ist exs. ¢ 14 § S
Formierly RC'.V 9.79.210]

9a.44.090 Statutory rape in the third degree. (1) A
person over eighteen years of age is guilty of statutory
rape in_the third degree when such person engages in
sexual intercourse with another person, not married to
the perpetrator, who is fourteen years of age or older but
less limn sixteen years eld. .

(2) Statutory rape in the third degree is a class C fel-
ony. [1979 exs. ¢ 244 § 6; 1975 “Ist exs. ¢ 14 § 9.
Formerly RCW 9.79.220.

9A.44.1G0  Indecent liberties. (1) A person is guilty
of indecent liberties when he knowingly causes another
ﬁerson who is not his spouse to have sexual contact with
im or another: ,

a \m}formble compulsion; or
f L) When the other person is less than fourteen years
of age; or

(c% When the other person is incapable of consent by
reason of being mentally defective, mentally incapaci-
tated. or physically helpless, ,

For purposes of this section, "sexual contact"
means any touching of the sexual or other intimate parts
of a person done for the purpose of gratifying sexual de-
sire of either pin t%. o .

(3) Indecent liberties is a class li felony. 41975 It
ex.s. ¢ 260 §9A.US.100. Formerly RCW 9A.S8.100.]

9A.44.1i")  Communication with n minor for immoral
purposes. Any person who communicates with a child

life ©\RCW—p 14]

under the agfe of seventeen years or age for immoral
purﬁoses shall be guilty of a gross misdemeanor, unless
suc Person has previously_been convicted of a felony
sexual offense or has darevmusly, been convicted under
this section or ' RCW 9.79.130,"in which ease such per-
son shall be 8unty of a class C felonv. 41975 It ex..,. C
260 §9A.88.020."Formerly RCW 9A*38.020]

*Roiscr's nolo: 'RCW 9.79.130" was repealed bv 1975 Ist exs. ¢
%' §9A.92.010, effective July 1. 1976; see RCW 9A.9S.010(212).

9A.44 !?.(/L Admissibility of child's statement------
Conditions. A statement made by a child when undei the
age of ten describing any act”of sexual contact per-
formed with or on the. child by another, not otherwise
admissible by statute, or courl fule, is admissible in evi-
dence in_criminal proceedings in the courts of the stale
of Washington if: =~ _ _

(') The court finds, in a hearing conducted outside
the presence of the {ury that the lime, content, and cir-
cumstances of the statément provide sufficient indicia of
rellabllltx; and

52 The child either: .

a) Testifies at the proceedings; or

(b) . Is unavailable as a witness: Provided, That when
the child is unavailable as a witness, such statement may
betadmltted only if there is corroborative evidence of the
act,

A statement may not be admitted under this section
unless the proponent of the statement makes known to
the adverse party nis intention to offer the statement and
the particulars, of the statement sufficiently in advance
of the proceedln(t;s to provide the adverse parly with a
fallrzgpgt%r%umty 0 prepare lo meet the statement. [1932
C .

Soenbili.)

9A.44.900 Decodification and addition of RCW
9.79.140 through 9.79.220, 9A.88.020, and 9A.8f1.100 to
this chapter. RCW 9.79.140, 9.79.150, 9.79.160, 9.79-
170 as now or hereafter amended, 9.79.1S0 as now or
hereafter amended, 9.79.190 as now or hereafter
amended, 9.79.200 as now or hereafter amended, 9.79-
210 as now or hereafter amended, 9.79.220 as now or
hereafter amended, 9A.88.020, and_9A.08.100 are each
decc'dificd and are each aided to Title 9A RCW as n
new chapter with the designation chapter 9A.44 RCW.
[1979 ex.s. ¢ 244 § 17

1982 ¢ 129: See note following RCW 9A.0-L.tiHO.

9A.-4.901 Construction-----Sections dccoriified and
added to this chapter. The sections dcced'fied by RC'-'
9A.44.900 and added to Title 9A RCW as a new chap-
ter with the designation chapter 9A.44 RCW shall be

<|:gn]strued as part of Title 9A RCW. 1079 exs. ¢ 214 S

9A.4-£V02  Effective date———1979 ex.s. ¢ 244. This
act is necessary for the immediate preset vation of the
public peace, health, and safety, the Support of the state
Povernment and its existing public institutions, and_ shall
ake effect on July I, 1979; f)1979 exs. ¢ 244 5 19]
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duties by the court in writing, a copy of which shall be filed
with the clerk, or at a conference in which the parties shall
have opportunity to participate. A witness so appointed shall
advise the parties of his findings, if any; his deposition may be
taken by any party; and he may be called to testify by the court
or any party. IT the court determines that the interests of
justice so require, the party calling an expert appointed under
this rule may cross-examine the witness.

(b) Disclosure of appointment. In the exercise of its
discretion, the court may disclose to the jury the fact that the
court appointed the expert witness.

(c) Parties* experts of own selection. Nothing in this
rule limits the parties in calling expert witnesses of their own

selection.

ARTICLE VIII
Hearsay
RULE 801. DEFINITIONS
The following definitions apply under this article:

(a) Statement. A statement is (1) an oral or written
assertion or (2) nonverbal conduct of a person, if it is intended
by him as an”assertion.

(b) Declarant. A declarant is a person who makes a
statement.

(c) Hearsay. Hearsay is a statement, other than one
made by the declarant while testifying at the trial or hearing,

offered in evidence to prove the truth of the matter asserted.
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(d) Statements which are not hearsay. A statement
not hearsay if
(1) Prior statement by witness. The declarant
testifies at the trial or hearing and the statement is
(A) inconsistent with his testimony. Unless
the interests of justice otherwise require, the prior statement
shall be excluded unless
(i) the witness was so examined while
testifying as to give the witness
an opportunity to explain or to
deny the statement or
(ii) the witness has not been excused
from giving further testimony in
the action; or
(B) Consistent with his testimony and is
offered to rebut an express or implied charge against him of
recent fabrication or improper influence or motive; or
(C) one of identification of a person made
after perceiving him; or
(2) Admission by party-opponent. The statement 1is
offered against a party and is (A) his own statement, in either
his individual or a representative capacity, or (B) a statement
of which he has manifested his adoption or belief in its truth,
or (C) a statement by a person authorized by him to make a state—
ment concerning the subject, or (D) a statement by his agent or
servant concerning a matter within the scope of his agency or

employment, made during the existence of the relationship, or (E)



a st" tement by a co-conspirator of a party during the course and
in furtherance of the conspiracy.
RULE 802. HEARSAY RULE
Hearsay is not admissible except as provided by these rules,
by other rules prescribed by the Alaska Supreme Court, or by
enactment of the Alaska Legislature.
RULE 803. HEARSAY EXCEPTIONS: AVAITLABILITY OF DECLARANT IMMATERIAL
The following are not excluded by the hearsay rule, even
though the declarant is available as a witness:

(1) Present sense impression. A statement describing
or explaining an event or condition made while the declarant was
perceiving the event or condition, or immediately thereafter.

(2) Excited utterance. A statement relating to a
startling event or condition made while the declar”"t was under
the stress of excitement caused by the event or condition.

(3) Then existing mental, emotional, or physical condi—
tion. A statement of the declarant®s then existing state of
mind, emotion, sensation, or physical condition (such as intent,
plan, motive, design, mental feeling, pain, and bodily health)
offered to prove his present condition or future action, but not
including a statement of memory or belief to prove the fact
remembered or believed unless it relates to the execution, revo—
cation, 1identification, or terms of declarant®s will.

(4) Statements for purposes of medical diagnosis or
treatment. Statements made for purposes cf medical diagnosis or
treatment and describing medical history, or past or present

symptons, pain, or sensations, or the inception or general char —



acter of the cause or external source thereof insofar as reason—
ably pertinent to disgnosis or treatment.

(5) Recorded recollection. A memorandum or record
concerning a matter about which a witness once had knowledge but
now has insufficient recollection to enable him to testify fully
and accurately, shown to have been made or adopted by the witness
when the matter was fresh in his memory and to reflect that
knowledge correctly. IT admitted, the memorandum or record may
be read into evidence but may not itself be received as an exhi—
bit unless offered by an adverse party.

(6) Business records. A memorandum, report, record, or
data compilation, in any form, of acts, events, conditions,
opinions, or diagnosis, made at or near the time by, or from
information transmitted by, a person with knowledge acquired of a
regularly conducted business activity, and if it was the regular
practice of that business activity to make and keep the memoran—
dum, report, record, or data compilation, all as shewn by the
testimony of the custodian or other qualified witness, unless the
source of information or the method or circumstances of prepara—
tion indicate lack of trustworthiness. The term "business?”” as
used in this paragraph includes business, 1institution, associa-—
tion, profession, occupation, and calling of every kind, whether
or not conducted for profit.

(7) Absence of record. Evidence that a matter is not
included in the memoranda reports, records, or data compilations,
in any form, Kkept in accordance with the provisions of subdivi—

sion (6), to prove the nonoccurrence or nonexistence of the



matter, it the matter was of a kind of which a memorandum, report,
record, or data compilation was regularly made and preserved,
unless the sources of information or other circumstances 1indicate
7ack of truthworthiness.

(8) Public records and reports. (a) To the extent
otherwise provided in (b) of this subdivision, records, reports,
statements, or data compilations in any form of a public office
or agency setting forth its regularly conducted and regularly
recorded activities, or matters observed pursuant to duty imposed
by law and as to which there was a duty to report, or factual
findings resulting from an investigation made pursuant to author —
ity granted by law.

(b) The following arenot within this exception to
the hearsay rule: (i) 1investigative reports by police and other
law enforcement personnel; (ii) investigative reports prepared by
or for a government, apublic office or an agency when offered by
it in a case in whichit is a party; (iii) TfTactual findings
offered by the state in criminal cases; (iv) factual findings
resulting from special investigation of a particular complaint,
case, or 1incident; (v) any matter as to which the sources of
information or other circumstances indicate lack of trustworthi —
ness. Any writing admissible under this subdivision shall be
received only if the party offering such writing has delivered a
copy of it or so much thereof as may relate to the controversy,
to each adverse party a reasonable time before the trial, unless
the court finds that such adverse party has not been unfairly

surprised by the failure to deliver such copy.

N



(9 Records of vital statistics. Records or data
compilations, in any form, of births, fetal deaths, deaths, or
marriages, if the report thereof was made to a public office
pursuant to requirements of law.

(10) Absence of public record or entry. To prove the
absence of a record, report, statement, or data compilation, 1in
any form, or the nonoccurrence or nonexistence of a matter of
which a record, report, statement, or data compilation, 1in any
form, was regularly made and preserved by a public office or
agency, evidence in the form of a certification in accordance
with Rule 902, or testimony, that diligent search failed to
disclose the record, report, statement, or data compilation, or
entry.

(11) Records of religious organizations. Statements of
births, marriages, divorces, deaths, legitimacy, ancestry, rela—
tionship by blood or marriage, or other similar facts of personal
or family history, contained in a regularly kept record of a
religious organization.

(12) Marriage, baptismal, and similar certificates.
Statements of facts contained in a certificate that the maker
performed a marriage or other ceremony or administered a sacra-—
ment, made by a clergyman, public official, or other person
authorized by the rules or practices of a religious organization
or by law to perform the act certified, and purporting to have
been issued at the time of the act or within a reasonable time

thereafter.



(13) Fa&viy records. Statements of fact concerning
personal or family history contained in family bibles, gene—
alogies, charts, engravings on rings, inscriptions on family
portraits, engravings and urns, crypts, or tombstones, or the
like.

(14) Records of documents affecting an interest in
property. The record of a document purporting to establish or
affect an interest in property, as proof of the content of the
original recorded document and its execution and delivery by each
person by whom it purports to have been executed, 1if the record
is a record of a public office and_an applicable statute author —
izes the recording of documents of that kind in that office_ ._ y-

(15) Statements 1in documents affecting an interest in
property. A statement contained in a document purporting to
establish or affect an interest in property if the matter stated
was relevant to the purpose of the document, unless dealings with
the property since the document was made have been inconsistent

with the truth of the statement or the purport of the document.

(16) Statements 1in ancient documents. Statements in a ,
document in existence twenty years or more the authenticity of -
_ . . &— 7,
which is established. n ’

(17) Market reports, commercial publications. Market jFﬁx
gquotations, tabulations, lists, directories, codes, standards, or
other published compilations, generally used a~d relied upon by
the public or by persons in particular occupations.

(18) Learned treatises. To the extent called to the

attention of an expert witness upon cross-examination or relied



upon by" him in direct examination, statements contained in pub—
lished treatises, periodicals, or pamphlets on a subject of
history, medicine, or other science or art, established as a
reliable authority by the testimony or admission of the witness
or by other expert testimony or by judicial notice. IT admitted,
the statements may be read into evidence but may not be received
as exhibits.

(19) Reputation concerning personal or family h%story.
Reputation among members of his family by blood, adoption, or
marriage, or among his associates, or in the community, concern-—
ing a person"s birth, adoption, marriage, divorce, death, legiti—
macy, relationship by blood, adoption, or marriage, ancestry, or
other similar fact of his personal or family history.

(20) Reputation concerning boundaries or general history.
Reputation in a community, arising before controversy, as to
boundaries of or customs affecting lands in the community, and
reputation as to events of general history important to the
community or state or nation in which located.

(21) Reputation as to character. Reputation of a person®s
character among his associates or in the community.

(22) Judgment as to personal, family, or general his—
tory, or boundaries. A judgment as proof of a matter of personal,
family or general history, or boundaries, essential to the judg-—
ment, 1f the same would be provable by evidence of reputation.

(23) Other exceptions. A statement not specifically
covered by any of the foregoing exceptions but having equivalent

circumstantial guarantees of truthworthiness, ii the court deter-



mines that (a) the statement is offered as evidence of a material
fact; (b) the statement is more probative on the point for which
it is offered than any other evidence which the proponent can
procure through reasonable efforts; and (c) the general purposes
of these rules and the interests of justice will best be served
by admission of the statement into evidence. However, a statement
may not be admitted under this exception unless the proponent of
it makes known to the adverse party sufficiently in advance of
the trial or hearing to provide the adverse party with a fair
opportunity to prepare to meet it, his intention to offer the
statement and the particulars of it, including the name and
address of the declaranc.
RULE 804 . HEARSAY EXCEPTIONS: DECLARANT UNAVAILABLE
(a) Definition of unavailability. Unavailability as

witness 1includes situations in which the declarant

(1) is exempted by ruling of the court on the
ground of privilege from testifying concerning the subject matter
of his statement; or

(2) persists in refusing to testify concerning the
subject matter of his statement despite an order of the court to
do so; or

(3) establishes a lack of memory of the subject
matter of his statement; or

(4) 1is unable to be present or to testify at the
hearing because of death or then existing physical or mental

illness or infirmity; or



(5) is absent from the hearing and the pt
of his statement has been unable to procure his attendance (or in
the case of a hearsay exception under subdivision (b) (2), (3),
(4), or (5), of this rule, his attendance or testimony) bv rea—
sonable means including process.

A declarant is not unavailable as a witness if
his exemption, refusal, claim of lack of memory, inability, or
absence is due to the procurement or wrongdoing of the proponent
of his statement for the purpose of preventing the witness from
attending or testifying.

(b) Hearsay exceptions. The following are not exc
by the hearsay rule if the declarant is unavailable as a witness:

(1) Former testimony. Testimony given as a wit—
ness at another hearing of the same or a different proceeding, or
in a deposition taken in compliance with law in the course of
another proceeding, if the party against whom the testimony is
now offered, or, in the civil action or proceeding, a predecessor
in interest, had an opportunity and similar motive to develop the
testimony by direct, cro"ss, or redirect examination.

(2) Statement under belief of impending death. A
statement made by a declarant while believing that his death was
imminent, concerning the cause or circumstances of what he be—
lieved to be his impending death.

(3) Statement against interest. A statement which
was at the time of its making so far contrary to the declarant®s
pecuniary or proprietary interest, or so far tended to subject

him to civil or criminal liability, or to render invalid a clainm



by him against another, that a reasonable man in his position
would not have made the statement unless he believed it to be
true. A statement tending to expose the declarant to criminal
liability and offered to exculpate the accused is not admissible
unless corroborating circumstances clearly indicate the trust—
worthiness of the statement.

(4) Statement of personal or family history. (A)
A statement concerning the declarant®s own birth, adoption,
marriage, ancestry, or other similar fact of personal or family
history, even though declarant had r.o means of acquiring personal
knowledge of the matter stated; or (B) a statement concerning the
foregoing matters, and death also, of another per. if the
declarant was related to the other by blood, adoption, or marri —
age or was so intimately associated with the other®s family as to
be likely to have accurate information concerning the matter
declared.

(5) Other exceptions. A statement not specifi—
cally covered by any of the foregoing exceptions but having
equivalent circumstantial guarantees of truthworthiness, 1if the.
court determines that (A) the statement is offered as evidence of
a material fact; (B) the statement is more probative on the point
for which it is offered than any other evidence which the propo—
nent can procure through reasonable efforts; and (C) the general
purposes of these rules and the interests of justice will best be
served by admission of the statement into evidence. However, a
statement may not be admitted under this exception unless the

proponent of it makes known to the adverse party sufficiently 1in



advance of the trial or hearing to provide the adverse party with
a fair opportunity to prepare to ".eet it, his intention to offer
the statement and the particulars of it, including the name and
address of the declarant.
RULE 805. HEARSAY WITHIN HEARSAY

Hearsay included within hearsay is not excluded under the
hearsay rule if each part of the combined statements conforms
with an exception to the hearsay rule provided in these rules.
RULE 806. ATTACKING AND SUPPORTING CREDIBILITY OF DECLARANT

When a hearsay statement, or a statement defined in Rule
801(d)(2) (), (D), or (E), has been admitted in evidence, the
credibility of the declarant may be attacked, and if attacked may
be supported, by any evidence which would be admissible for those
purposes if declarant™had testified as a witness. Evidence of a
statement or conduct by the declarant at any time, 1inconsistent
with his statement, 1is not subject to any requirement that he may
have been afforded an opportunity to deny or explain. IT the
party against whom a hearsay statement or a statement defined in
Rule 801(d)(2)(C), (D), or (E) has been admitted calls the de—
clarant as a witness, the party is entitled to examine him on the

statement as if under cross-examination.

ARTICLE 1IX
Documentary Evidence
RULE 901. REQUIREMENT OF AUTHENTICATION OR IDENTIFICATION
(a) General provision. The requirement of authenti—

cation or identification as a condition precedent to admissi-



/..,lcntlon;llly abducts another person tinder circum-
stances not amounting to kidnapping in the first degree.
(2) In any prosecution for _k|dnapp|n% in the second
degree, it isa defense if established by the defendant by
a preponderance of the evidence that"(a) the abduction
does not include the use of or intent to Use or threat to
use deadly force, and (b) the actor is a relative of the
person ahducted, and (C) the actor's sole intent is to as-
sume custody of that person. Nothing contained in this
paragraph shall constitute a defense t0 a prosecution for
or preclude a conviction of. any other crime.
(3) Kldnameg in the second degree is a class Mfel-
ony. 1975 Ist ex:s. ¢ 260 § 9A.40.030 |

9A.40.040  Unlawful imprisonment. (1) A person is
gun_t of unlawful imprisonment if lie knowingly re-
trains another person.

(22( Unlawful imﬁ{)risonment is a class C felony [1975
Istcxs. ¢ 260 §9A.40.040.)

9A.40.050 Custodial interference. (1) A person is
quilty of custodial interference if, knowing that lie lias
no Iegal right to do so. he lakes or enticeS from lawful
custo dy any incompetent person or other person en-
trusted by ‘authority of law to the custody or another
person or “institution.

ézg Custodial interference is a gross misdemeanor
[1975 1st ex.s. ¢ 260 §9A.40.050.]

Chapter 9A.44
SEXUAL OFFENSES

Sections

9A.44.010
9A.44.020

9A.44.030
9A.44.040
9A 44.045

Definitions.

Testimony
Admissibiliiy.
Defenses to prosecution under this chapter

Rape in the first degree.

Minimum term for first degree rapeRestrictions on
Bel?ase fr?m confinement”™  Application to offenses
efore July 1. 1984.

Rape in the second degree.

Rape in the third degree.

Statutory rape in the first degree.

Statutory rape in the second degree.

Statutory rape.in the third degree.

Indecent liberties.

Evidencg-  Written motion

9A.44.050
9A.44.060
9A.44.070
9A.44.050
9A.44.090
9A.44.100
9A.44.110

Communication with a minor for immoral purposes.
9A.44.120

Admissibility of child's statement — Conditions.

9A.44.900  Dccodificalion and addition of RCW 9.79.140 through
9.79.220. 9A.88.020, and 9A XK.IOt) lo this chapter.
anﬁs\trléfnon Sections decodificd and added lo this

9A.44.901 sty
p
9A.44.902  Effective date 1979 cx.s. ¢ 244.

Council on child abuse and neglect: Chapter 41121 RCW.
Witnesses: Rules at court; ER 601 through 615.

9A.44.010 Definitions. As used in this chapter: _

(1)  "Sexual intercourse” (a) has its ordinary meaning
and occurs upon any penetration, however slight, and

(b)  Also means any penetration of the vagina or amis
however slight, by an object, when committed on one
person by another, whether such persons arc of the same

[Title 9A RCW—p 121

Or opposite sex, except when such penetration is accom-
plished for n(]edlcally recognized treatment or diagnostic
purposes, an

(c) .Also means any act of sexual contact between
persons involving the sex organs of one person and the
mouth or anus of another whether such persons arc of
the same or opposite sex. . _

?% "Married” means one who is legally married to
another, but docs not include a person who'is living sep-
arate and apart from his or her spouse and who has filed
in an appropriate court for legal separation or for disso-
lution of his or her marriage, B o

32_ "Mental incapacity” is that condition emstmig at
the time of the offense which prevents a person from
understanding the nature or consequences of the act of
sexual intercourse whether that condition is produced by
liincss, defect, the influence of a substance or from some
other cause; .

(4). "Physically helpless” means a person who is un-
conscious or for ar]P{, other reason is physically unable to
communicate unwillingness to an act; _

(* "Forcible compulsion" means physical force which
overcomes resistance, or a threat, express, or implied,
lliat places a person in fear of death or physical injury to
herself or himself or another person, or in fear thatshe
or lie or another person will be kldnaﬁped_;

(6) . "Consent" means that at the time of the act of
sexual intercourse there arc actual words or conduct in-
dicating freely given agreement to have sexual inter-
course. [1981 ¢ 123 § 1. 1975 Ist exs. ¢ 14 § L
Formerly RCW 9.79.140.)

9A44.020 Testimony  Evidence  Written mo-
tion  -Admissibility. H) In order to convict a person of
any crime defined in this chapter it shall not be neces-
sify that the testimony of the alleged victim be
corroborated. o o

(?) Evidence of the victim's past sexual behavior in-
Cluding but not limited lo the victim's marital history,
divoice history, or general reputation for promiscuity,
nonehastity, or sexual mores contrary to community
standards 15 inadmissible on the issue of credibility and
IS inadmissible to prove the victim's consent exceépt as
provided in subsection (3) of this section, but when the
perpetrator and the victim have enggaged In sexual inter-
course with each other in the past, and when the past
behavior is material to the issue of consent, evidence
concerning the past behavior between the perpetrator
and the yictim may be admissible on the issue of consent
to the offense. _ _

I') In any prosecution for the crime of rape or for an
attempt to commit, or an assault with an intent to com-
mit any such crime evidence of the victim's past sexual
behavior including but not limited to the victim's marital
behavior, divorce history, or general reputation for pro-
miscuity. nonchastity, or sexual mores contrary to com-
munity " standards is" not admissible if offered “to attack
the credibility of the victim and is admissible on the is-
sue of consent only pursuant to the following procedure:

la) A written pretrial motion shall be made by the
delcnd.im to the court and prosecutor slating that the

(1983 Ed)
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defense Inis axi-offer of proof of the relevancy of evidence
0f the past sexual behavior of the victim proposed to be
Phrese_ntte_d and its relevancy on the issue of the consent of

e victim.

(b) The written motion shall be accompanied by an
aIfItd%V” or affidavits in which the offer of proof shall be
stated.

_ (c? If the court finds that the offer of Proof i suffi-

cient. the court shall order a hearing out of the presence
of the jury, if any, and the hearing shall be closed except
to the necessary witnesses, the defendant, counsel, and
those who havé a direct interest in the case or in the
work of the court. o ,

d) At the conclusion of the hearing, if the court finds
that ‘the evidence proposed to be offered by the defend-
ant regardlnﬁ the ‘past sexual behavior of ‘the victim is
relevant to the issue of the victim's consent: is not inad-
missible because its probative value is substantially out-
weighed by the probability that its admission will Create
a substantial danger of undue ?re]udlce; and that its ex-
clusion would result in denial of substantial justice to the
defendant; the court shall make an order ‘slating what
evidence r_na* be introduced by the defendant, which or-
der may_include the nature of the questions to be per-
mitted. The defendant may then offer evidence pursuant
to the order of the court.

(4)  Nothing in_this section shall be construed to pro-

hibit cross-examination of the victim on the issue of past
sexual behavior when the prosecution presents evidence
in ifs case in chief lending to prove the nature of the
victim's past sexual behavior, but the court may require
a hearing pursuant to subsection (3) of this section con-
cernln%such evidence. [1975 1st cx.s. ¢ 14 § 2. Formerly
RCW 9.79.150.)

9A.44.030 Defenses to prosecution under this chap-
ter, (I} In any prosecution ‘under this chapter in which
lack of conserit Is based solely upon the victim's mental
incapacity or upon the victim’s being physically helpless,
It is a defense which the defendant must’ prove by a pre-
Ponderance of the evidence that at the time of the of-
ense the defendant r,easonab_lkl believed that the victim
\r/]vals| not mentally incapacitated and/or physically

clples..

(FZ)) In any prosecution under this chapter in which the
offense or degree of the offense depends on the victim's
age, it is no defense that the perPetrator did not know
the victim's age, or that the perpetrator believed the vic-
tim to be older, as the case may be: Provided, That it is
a defense which the defendant must prove by a prepon-
derance of the evidence that at the time of ‘the offense
the defendant reasonabIP/ believed the alleged victim to
be older based upon decfarations as to aEe y the alleged
\él%l%o 51975 Ist exs. ¢ 14 § 3. Formerly RCW

9A.44.04(1 Rape in the first degree. (1) A person is
quilty of rape in the first degzree When such person en-
%ages in sexual intercourse with another person by forci-
le”compulsion where the perpetrator or an accessory:

(198} Ed)

9A.44.0W1

(a) Uses or threatens to use a deadly weapon or what
appears to be a deadly weapon; or

b) Kidnaps the victim; or

¢) Inflicts serious physical injury; or _

d) Feloniously enters into the building or vehicle
where the victim is situated.

}2% Ra{Je in the first degree is a class a felong. [19S3
c 118 81 1983 ¢ 73 §1:71982 ¢ 192 § II; 1982 ¢ 10 §
3. Prior: (I% 1981 ¢ 137 8§ 36; 1979 cx.s. ¢ 244 § 1: 1975
Ist cx.s. ¢ 247 ? |: 1975 1Ist cx.s. ¢ 14 § 4. (2] 1981 ¢
&3769 ?7507), repealed by 1982 ¢ 10 § 18. Formerly RCW

Reviser's note: This section was amended by 1953 ¢ 73 § | and 1983
¢ 118 § I, each without reference to the other. Both amendments arc
incorporated in the publication of this section pursuant lo RCW
1.12.025(2). For rule of construction, see RCW 1.12.025(1).

Severability 1983 ¢ 73: "If any provision of this act or its appli-
cation lo any person or circumstance s held invalid, the remainder of
the act or the aPphcanon of the provision to other persons or circum-
stances is not affected.” (1983 ¢ 73 § 2.)

Severability 1982 ¢ 10: Sec note following RCW 6.12.100.
Severability 1981 ¢ 137: See RCW 9.94A.910.
Effective date 1981 ¢ 136: See RCW 72.09.900.

9A,44.045 Minimum term for first degree raPe---;---
Restrictions on release from confinement = Application
to offenses before July 1, 1984. No pc.Ajn convicted of
rape in the first degree shall be granted a deferred or
suspended sentence except for the _Purpose of commit-
ment to an inpatient treatment facility: Provided, That
every person convicted of rape in the first degree shall be
confined for a minimum of three years: Provided further,
That the board of prison terms ‘and paroles shall have
authority to set a period of confinement greater than
three years but shall never reduce the minimum three-
¥ear period of confinement; nor shall the hoard release
he convicted person during the first three Xears of con-
finement as a result of any type of good time calcula-
tion; nor shall the department of corrections permit the
convicted person to participate in any work release pro-
gram or furlough program during the first three years of
confinement. This section applies only to offenses com-
mitted prior to July 1, 1984, F1982 ¢ 192 §12)

9A.44.050 .RaPe in the second degree. (1) A person is
guilty of rape in the second degree when, under circum-
stances not constituting rape in the first deﬁree, the per-
son engages in sexual intercourse with another person:

a) By forcible compulsion; or

b) When the victim is incapable of consent by reason
of bein phys_lcallg helpless or mentally incapacitated.

(2& ape in the second degree is @ class B felon{
ygs ¢ 118 82; 1979 cx.s.c 244 §2; 1975 Istcxs. ¢ 14
5. Formerly RCW 9.79.180.)

9A.44.060  Rape in thethird degree. (1) A person is
guilty of rape in the third degree when, under circum-
stances not constituting rape in the first or second de-
grees, such person engages in sexual intercourse with
another person, not married to the perpetrator:

(Title 9A RCW—p 13)
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éa) Where the victim did not consent as_defined in
PCW 9A.44.010(6), to sexual intercourse with the per-
Betrator_and such lack of consent was clearly expressed
y the victim's words or conduct, or _

(b) Where there is threat of substantial unlawful
harm to propertz rights of the victim,

(2) Rape in the third degree is a class C felony. k1979
8)(739' fg% )4 §3; 1975 1Ist cx.s. ¢ 14 §6. Formerly RCW

1

9A.44.070 Statutory rape in the first degree. %
u

person over thirteen years of age is guilty of sta
rape in the first delﬁqree when the person engages in sex-
ual intercourse with another person who is less than
eleven years old. . .

(2) Statutory rape in the first degree is a class A fel-
ony."No person convicted of statutory rape in the first
degree shall be granted a deferred, or Suspended sentence
except for the purpose of commitment to an inpatient
treatment facility. F1979 ex.s. ¢ 244 84 1975 Ist cxs. ¢
14°87. Formerly RCW 9.79.200.)

9A.44,080 Statutory rape in the second de?ree. (|2 A
person over sixteen years of age is guilty of statutory
rape in the second de%ree when' such ‘person engages in
sexual intercourse with another person, not married to
the perpetrator, who is eleven years of age or older but
less than fourteen years old. .

(2) Statutory rape in the second de%ree Is a class B
felony. (1979 exs._c 244 § 5; 1975 1st cxs. ¢ 14 § 8
Formierly RCW 9.79.210.)

9A.44.090 _Statutory rape in the third degree. (I) A
person over eighteen years of age is quilty of statutory
rape in_the third deg[ree when Such person engages in
sexual intercourse with another person, not married to
the perpetrator, who is fourteen years of age or older but
less than sixteen years old. _

(2) Statutory rape in the third degree is a class C fel-
ony. [1979 exs. ¢ 244 § 6; 1975 “Ist cxs. ¢ 14 § 0.
Formerly RCW 9.79.220.

9A.44.100 Indecent liberties. (I) A person is guilty
of indecent liberties when he knowingly causes another
Rerson who is not his spouse to have sexual contact with
im or another: .
a \BA)/ forcible compulsion; or
b) Wh
€0

oy

f en the other person is less than fourteen years
of age; or
(c% When the other person is incapable of consent by
reason of being mentally defective, mentally incapaci-
tated, or physically helpléss, _

(2) For purposes of this section, "sexual contact"
means any touching of the sexual or other intimate parts
of a person done for the purpose of gratifying sexual de-
sire of either part_i/). o

(3) Indecent liberties is a class B felony. (1975 Ist
cx.S. ¢ 260 §9A.88.100. Formerly RCW 9A.88.100.)

9A.44.110  Communication with a minor for immoral
purposes. Any person who communicates with a child

[Tillc 9A RCW- p 14

Title 9A RCW: Washington Criminal Code

under the agie of seventeen years of age for immoral
purﬁoses shall be guilty of a gross misdemeanor, unless
suc Person has previously been convicted of a felony
sexual offense or has J)rewously, been convicted under
this section or *RCW 9.79.130, in which ease such per-
son shall be Eunty of a class C felony, 8[l975 Ist cxs. ¢
260 § 9A.S8.020."Formerly RCW 9A'88.020.)

*Reviver's note: 'RCW 9.79.130" was repealed bv 1975 Ist exs. ¢
260 §9A.92.010. effective July 1, 1976; see RCW 9A.98.010(212).

9A.44.120  Admissibility of child's statement------
Conditions. A statement made by a child when under the
age of ten describing any act”of Sexual contact per-
formed_with or on the child by another, not otherwise
admissible by statute or court fule, is admissible in evi-
dence in criminal proceedings in the courts of the slate
of Washington if. = . _

(L) The court finds, in a hearing conducted outside
the presence of the gury that the time, content, and cir-
cumstances of the statément provide sufficient indicia of
reliability; and

2) The child either; _

a) Testifies at the proceedings; or

b) Is unavailable as a witness. Provided, That when
the child is unavailable as a witness, such statement may
betadmltted only if there is corroborative evidence of the
act,

A statemenl may not be admitted under this section
unless the proponent of the statement makes known to
the adverse party his intention to offer the statement and
the particulars of the statement sufficiently in advance
of the procee_dln(t;s to provide the adverse party with a
fallrzgpgozr}umty 0 prepare to meet the statement. [1982
C .

Severability 1982 ¢ 129: See note following RCW 9A.04.080.

9A.44.900 Decodification and addition of RCW
9.79.140 through 9.79.220, 9A.88.020, and 9A.88.100 to
this chapter. RCW 9.79.140, 9.79.150, 9.79.160, 9.79-
170 as now or hereafter amended, 0.79.180 as now or
hereafter amended, 9.79.190 as now or hereafter
amended, 9.79.200 as now or hereafter amended, 9.79-
210 as now or hereafter amended, 9.79.220 as now or
hereafter amended, 9A.88.020, and_9A.88.100 are each
decodificd and arc each added to Title 9A RCW as a
new chapter with the designation chapter 9A.44 RCW.
[1979 cxs. ¢ 244 § 17)

9A.44.901 Construction-----Sections decodified and
added to this chapter. The_ sections dccodificd by RCW
9A.44.900 and added to Title 9A RCW as a new chap-
ter with the designation chapter 9A.44RCW shall be
construed as part of Title 9A RCW. (1979 cxs. ¢ 244 §

1S.)

9A.44.902 Effective date----1979 cx.s. ¢ 244. This
act is necessary for the immediate preservation of the
public peace, health, and safety, the support of the stale
?overnment and its existing public institutions, and shall
ake effect on July 1. 1979, F1979 exs. c 2448 19)

(1983 Ed)
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No additional costs are directly associated with passage of this

legislation. However, it should be noted that the Governor®s
Requested CIP budget contains a $59,700 Sexual Assault Investigation
Equipment Purchase project. This project was submitted in

anticipation of passage of this type legislation.

The project involves the purchase of video taping equipment to

record interviews with victims. This equipment would be located in
the eleven Alaska State Troopers posts throughout the state.



DEPARTMENT OF PUBLIC SAFETY

POSITION PAPER

SB 3

“"An Act relating to admissibility of certain hearsay evidence in grand jury
proceedings for certain sexual offenses and amending Rul%f6(r), Alaska
Rules of Criminal Procedure.”

The Council on Domestic " .olence and Sexual Assault supports the allowance
of hearsay evidence in grand jury proceedings for child sexual assault
cases. Many victims of child sexual assault are too young to withstand the
rigors of the proceedings or to be effective witnesses. Yet their
disclosure of sexual assault to police officers and other individuals in
less threatening circumstances should be available for consideration.
Children often block out their very negative experiences and cannot
remember specifics of the experience, particularly under pressure. These
children deserve the protection of the criminal jJustice system as much as
older, more articulate iIndividuals.

The U.S. Attorney General"s Task Force on Family Violence, which heard
testimony 1in six U.S. cities, reviewed state statutes and researched
issues, has recommended that hearsay evidence be allowed in preliminary
hearings so the child is not required to testify repeatedly. To quote the
Task Force Report:

"To enable children to more easily and effectively relate the abuse
they have suffered, prosecutors should adopt special procedures for
child abuse and molestation cases.

At the preliminary hearing the court considers only whether the
evidence 1is sufficient to go forward with prosecution. The prosecutor
should not require the child to testify iIn person. Consistent with
state procedures, a videotaped statement, testimony by the child to a
law enforcement investigator, or other such presentations should be
adequate. IT the state rules of procedure do not provide for such
presentation, the prosecuting offices should work with concerned
citizen groups and lawmakers to modify the rules of procedure to make
such a presentation possible.”

Three bills (SB 3, HB 88 [Section 5] and HB 67) which allow the admittance
of hearsay evidence in grand juries have been introduced this session. The
Council does not have the legal expertise to determine the most effective
bill. However, the Council is strongly committed to the passage of a bill
that provides for the admittance of hearsay evidence iIn grand jury
proceedings to protect the child.

Department of Public Safety



DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER - SB 3

SUPPORT

January 23, 1985

Alaska State Troopers

SB3 - "An Act relating to the admissibility of certain hearsay
evidence iIn grand jury proceedings for certain sexual
offenses and amending rule 6(R), Alaska Rules of Criminal
Procedure."

This Bill will allow the use of hearsay evidence from sexually
abused children in grand jury proceedings. It Is an attempt to shield
victims from additional emotional trauma.

Senate Bill 3 will allow an individual trained in child abuse
cases who has interviewed the victim to testify in his or her place or
it will allow the submission of a video tape of the iInterview.
Courtroom atmosphere often inhibits and intimidates the yourig victims
- particularly one who may be discussing a sexual encounter with a
parent or relative.

This legislation will not result in abuse of the grand jury
system and only addresses cases of sexual abuse of minors. Although
the admittance of hearsay evidence is not traditional 1in grand jury
proceedings in Alaska cases of this type warrant an exception to
protect the victims.



Children and the Courts

"He tooched me with his peanut," the
12-vear-old girl told aSt. Paul, Minn, jury.
"What'sa peanut7" asked prosecutrng at-
tornev Kathleen Gearin. Then she handed
the r]ed chrld ho IS retarded Ervg
anato ical correc lisand ent as
ner lo ex arn Weeping, the child use te
dolls to Braphrcall dem onstrate a Sexua
0 Lt ety asgony oamp
over the rall and att ck theg ?endantp
Gearin said. Instead, thejurors convicted

Children are being
seen, heard and be-
lieved in cases that
previously were con-
signed to the closet.
And jurists are trying
to make the experi-
ence less traumatic.

the child's stepfather on two _ felon
counts—and theﬁrdge sentenced?nm to4¥
monthsinjall.
Therewasatrmewhenasexuallvabused
‘d who comgla ﬁd to thg P ice had
one thin orwar oanother
ra crnt eco rtroom But formall goung
st rf In many courts, tha]t ISNo Ion% rtru
Children arcbeing seep, heard and Pelieved
In ca?es that pre ously Wereconsrdned to
thecoset e frend.” says Unive ?rtyof
Nebras aPro Gary Melton |sB ?tthe
fstrnlon of chrldr nin and o e fairly
he procedure.”
Chil renI ave been ermrtted to testify
undtCAnglo-American law at least since
1779, provrded that they satisfied a judge

that theK hoth knew the drﬁerence between
the truth and iics and c(ﬂr Ip ss what
they had seen. What's gitferent about the
current situation is that| gu ges are not only

germr fin more kids gett erLda In
ourt, buttheir claims are ?tﬁ engerr-

ously. Jud ets have learned that'o ent ere
IS no correfation between age and hones
and, WrththezealoltW con erts, avetrreyd
to make their courtrooms more mvrtrn}g
places for children. Properly

some experts believe that the experience

canbe helﬁful forthechrld Says San Frﬁ
crsco counselor Julie Robbirls, who has
tracked 400 cases, * | see court as a neces-
sa Systepforabllrsed kids—it'scathartic.”
howandTell: In Massa husettsru es
bring jn Prnt size wrtness chairs so gouhﬁ

sters' feet won'tdangle. In Mar lan
renw 0 have trouble speakin mav raw
what h Pened In Minnesota, a child fro-
zen with fear was permitted to testi from
under the prose utor’s table And from
Manhattan Beach, Cali ﬁ) rookIy
N.Y. chi drenrncourtusedo stodesc be
crimeswhose namest ey don't know.

have to quit OPreten In ta krds have to
testify like adylts,” says Kat een Morris,
a prosecutor In Minnesota. "It all they

can doi how th hou(d be en ugh
Can c dren e |eve avea
verg Ionﬁ Intellectual tradrtron th |
cre rtst etestrmonyo women an c
ren wh en thle_v complain of sexual as-
sault" v rvard  Medical %chool
psychiatrist Judith Herman. False charges
aré rare, she nsists. "More commonl
there are false retra tions of true co
laints" after a chil grves in to famrl
ressure not to testify dgainst an abusive
%altrve Child advocates won't deny that
children invent tales sometimes. But attor-
dr n' sal-\llog ||t|a|)hdas J s\{\rﬁsllel?egttoﬂsste%rt”
P detalls Ehe child WOUFd
not know if he or she
had not witnessed sexua
con uct As Minneapo-
Irsgs C oogrstr\ﬂch agl
ren s@/ ren
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Daddy gorng pee-pee In
theirmouth,
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i most states, the VvIG
tim’s hestrmony alone. Is
enough to win“a convic-
tion, but Inpractice pros-
ecutors _prefer to ave
more(evr ence.
braska and the Dr trrct
of Columbia stil
quire |nde endent cor
roboration to rove sex
ual abuse. o wees
ago, N W Yor finall
re ealed that . require-
ment—andn netﬁ soan, profecuto say.
|t was heartbrea |n% "recalls New Yo
County sex- crrmes chief Linda Fairstein.
The Kids would come in, tell éherrstorres
and therewasnothrngw coul
Jud%es ndgurres en to emostsusP
cious Of abuse ch arg S that are part o

drvorce or cusfody’ h t's not t at
children are vicious, ewYor law-
they're use as

awns,” Jud urres reco nrzet t
0ssibllity, a%dS asa resuIt mavgoverooi

eriols. aouses, Says Washrng on, D.C
sycholoorst lawyer Donald BersofT—es-
ecrallyre;ve themix-and-match.n atureof
e modérn ramily. BersofT urgesjuages to
look for * specific physical and psychologi-

EQI’ Norman Rertne

\n->vwm-v av |

cal re ctrons" that usedd children show.
gendrn g an a abuser is not
chil A def ens atforney who rips
nto ayoung Wrtness may irre arablv hurt
hrs %rent That ap proach doesn't have
muc &rrty) B says San Francisco
Juag e obert ossee ost defenders as-
sertt at the assault never Pened and
conf rne thelr cross-examinatjon to {ust
enough questions to ornt out Inconsisten-
cles r lapses nachifo's memory—a tactic
that is particularly effective if ttie child has
been testr mrfr fora Iongtrme And there I
0od reason to |ve é derense consider-
ble [attude. " wants to vi trmrz
t evrctrm again, say Houston Judg
“But we can't allow emotion to ta e
over elther. Just the stigma of bern(%
charged 'f S0 %reat that thé defense mus
haveareal chance
Frustration: In fact, the odds still favor
the molester. Most cases stil go unreport-
e. Most - complaints never lead to
ch ar es. M%st charges are.reduced In Iea
Ins. Those th urvrve can drag 0
ars Hder rosecutor a}rl
e % urt Is job arter 18 mont
ecatrse ouldn't stand the frustrations
%vr)l onger. "I can think bac kon mayb
00 a
the child

treecases In which I really he

he recalls. “[t's a futl ebattle
that tears your heart out,”

Several ?tatesa ﬁnow trvrng out reforms
tq ease a few of the proplents. In Texas
victims' statemean are vrdeotape eg Z
Investigations and can even be Introduce
at trial—s0 Jong as the child isavailable for
Cross-examjnation, L olorado courtsare
experimenting with_funneling awvers
westrons throu&rh a rrendIy thera

ashington and Colorado, State |a sBer
mitacounselortotel therurvSh whata

chrIdtoId him, eventho(ﬁrgEfa ﬁ%sgnev%

C 't e cross- E>F in
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IS accuser
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they all may he tied u |naPeas
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Witness stand.
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RICHARDSANDZA in San Francisco.
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§ 12.45.047 Alaska Statutes Supplement § 12.45.048

Sec. 12.45.047. Videotaping of testimony by young victims of
sexual offenses, (a) Upon application by the prosecuting attorney and
notice to the defendant, the court shall permit the state to videotape the
testimony of a child who is the alleged victim of a violation of AS
11.41.410 — 11.41.455 and who is 16 years of age or younger at the
time the court issues the order permitting the videotaping.

(b) The trial judge shall preside at the videotaping proceeding and
shall rule on all questions as if at trial. The defendant shall be afforded
all rights applicable to defendants during trial, including the right to
an attorney and the right to confront and cross-examine the witness.
The trial judge shall determine those persons other than the
prosecuting attorney, the defendant, and the defendant’s attorney who
may attend the videotaping proceeding.

(c) Videotaped evidence taken in accordance with this section is
admissible in evidence in the criminal trial ofa defendant charged with
a violation of AS 11.41.410 — 11.41.455. (§ 2 ch 67 SLA 1982)

Editor's notes. — For provisions
setting forth the policy of the state, the
Furpose_s of the enacting legislation, and
egislative findings, see 8 1, ch. 67, SLA
1982 in the 1982 Temporary and Special
Acts and Resolves. .

Section 3, ch. 67, SLA 1982, provides:

"AS 12.45.047 added by sec. 2 of this Act
has the effect of changing Rule 804. Rules
of Evidence, by adding the videotaped evi-
dence ofa young victim ofa violation ofAS
11.41.410 — 11.41.455 to the list of excep-
tions to the hearsay rule."

Sec. 12.45.048. Exclusion of public from trial during testimony
by young victim of sexual offense, (a) After notice to the defendant,
the state may apply to the court for an order excluding the public from
the courtroom during the testimony ofa child who is the alleged victim
ofa violation of AS 11.41.410 — 11.41.455. The order shall be granted
if the court finds that the child is 16 years ofage or younger at the time

of the trial. . _ : .
(b) If the public is excluded from the trial under (a) of this section,

the testimonK given during the time the public is excluded shall be
available to the public upon request within a reasonable time sufficient
to allow preparation of a tape recordin]q or transcript of the testimony.

(c) In this section "public” means all persons except

(1) the judge presiding over the trial;

2) the members of thejury; _ _

3) the defendant and the attorney and an investigator for the defen-
dant;

(4) the prosecuting attorney and an investigating officer for the
state;

(5) the parents or legal guardians of the child;



developed a siginificant emotional attachment who can provide emo-

tional support

or the child while the child testifies:

(8) court personnel, including those essential for taking the testi-

mony. (8 2 ch 67 SLA 1982)

Kdilor's notes. — For provisions
sitting forth the policy of the state, the
purposes of the enacting legislation, and

legislative findings, see § 1, ch. 67, SLA
1982 in the 1982 temporary and special
acts and resolves.

Sec. 12.45.0S0. Discovery after direct examination of witness.

NOTES TO DECISIONS

Based on Jencks Act. — This s'atute
was modeled after the federal Jencks Act,
18 U.S.C. § 3500. et seq. Therefore, when

faced with ?uestions requiring the inter-

pretation of the statute the court has
turned to federal case law for instruction.
Putnam v. State. SUFEJ. Ct. Op. No. 2251
(File No. 3t75>, 629 P.2d 35 (19S0l.

~Criminal It. 16 and Jencks Act not
inconsistent. — Criminal R. 16 governs
pretrial discovery while the Jencks Act
governs discovery during trial, Although
the same evidence may be discoverable
under both the rule and the statute, they
are not so overlapping as to bhe
inconsistent. Putnam v. State, Sup. Ct. Op.
No. 2251 iFile No. 3475), 629 P.2d 35
119801,

Duty ofstate to preserve evidence. —
The duty of preservation is the state's duty
lo preserve anK evidence which s
discoverable by the defendant. This duly
attaches once anz arm ofthe state has first
gathered and taken possession of the evi-
ence in question. Putnam v. Slate. Sup.
Ct. Op. No. 2251 (File No. 3475), 629 P.2d
35 (19801,

When sanctions appropriate. — In

cases where the defendant cannot reason-

ably be said to have been prejudiced by the
state's good faith failure to preserve the
evidence, sanctions will generally not be

appropriate, Where, however, the defen-

dant has suffered prejudice, sanctions will
generally be warranted. Putnam v. Slate,
uép. Ct. OB. No. 2251 (File No. 3475), 629
P.2d 35 (1980).

Where it appears that the evidence was
lost or destroyed in good faith, the imposi-
tion of sanctions will depend upon the
degree to which the defendant has been
ﬁrejudlced. Putnam v. State, Sup. Ct. Op.

0. 2251 (File No. 3475), 629 P.2d 35
(1950).

Where the evidence in question was
destroyed in bad faith or as part ofa delib-
erate ~ attempt to ovoid production,
sanctions will normally follow, Putnam v.
State, Sup. Ct. Op. No. 2251 (File No.
3475), 629 P.2d 35(1980).

Discretion of trial court. — What
sanction is appropriate in a given case is
best left to the sound discretion of the trial
court. Putnam v. State. Sup. Ct. Op. No.
2251 (File No. 3475), 629 P.2d 35 (1980).

Good faith nlone does not excuse
breach.— Thatevidence was deliberately
not preserved in good faith as a result of
ignorunce or as part of a department pol-
icy, estahlished practice, or.an?/thmg of
this i.ature will not automatically excuse
the state's breach ofits duty. The mere fact
of good faith does not make the state's
breach any less a violation of Cr. R. 16 or
the Jencks Act. Putnam v. State, Sug. Ct.
Op. No. 2251 (File No. 3475). 629 P.2d 35
(1980).

Burden of proof. — The heuvy burdens
ofestablishing that the failure lo preserve
the evidence occurred in good faith and not
out of a desire to suppress evidence and of
demonstrating that the defendant has
suffered no resulth prejudice rest
squarely on the shoulders of the stale.
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MORGAN v. STATE Alaska 897

Cite « 673 P-2d 897 (Alaska App. 1983)

ings applying aggravating and m|t|gat|n%
factors, as well as his overall assessment 0

the exceptional severity of Lee's offense.
Given the unusually aggravated nature of
this offense, the fact that Lee’s prior felony
may still be considered bfy the' sentencing
court on remand, and the fact that, in origl-
nally imposing Lege's sentence, the court
discounted the significance of his prior felo-
ny because it was of a lesser class than the
current offense, we recognize that this case
may well be one in which little if any
change will be necessary on remand.8 The
need for a remand, however, is clear, Un-
der these circumstances, determination of
the actual sentence that Lee should receive
upont remand must be left to the sentencing
court,

_ The sentence is VACATED, and this case
is REMANDED for imposition of a non-pre-
sumptive sentence.

(0 hn NUVBERSTSUM>

Ernest MORGAN, Appellant,
V.
STATE of Alaska, Appellee.
No. 6991.

Court of Appeals of Alaska.
Dec. 23, 1983.

After the Supreme Court, 635 P.2d 472,
reversed defendant's conviction, the Superi-
or Court, Fourth Judicial District, Charles
R. Tunley, J., convicted defendant of rape,
assault with a dangerous weapon, assault
with intent to commit rape, and assault and
batter)(, and he appealed. The Court of
Appeals, Bryner, CJ., held that: (1) evi-

6. We note that the unsuspended fifteen-year
Eenod of incarceration originally ordered by
udge Buckalew is equal lo the presumptive
term for a person convicted of a class A felony
who has two prior felony convictions. We

dencc relative to reinstatement of original
raﬁ)e char?e following defendant’s success-
fu _apFea_ did not support even a prima
facie mqu of prosecutorial vindictive-
ness; (2) trial court did not abuse its discre-
tion in permitting dismissed rape charge to
be reinstated without indictment; (3) time
from entry of defendant's guilty pleas to
reversal of his conviction on aneaI Was
p-operly excluded from computation under
120-day speedy trial rule, and (4) sentenc-
ing judge was not barred from imposing
sentence higher than eight-year term origi-
nally imposed for his conviction of assault
with a deadly weapon and assault with in-
tent to commit rape.

Affirmed.

L Constitutional Law ®=2575
Requirements of due process protect
accused from both actual and a garent
rosecutorial  vindictiveness. S.CA.
onstAmends. 5, 14: Const. Art. 1 § 7.

2. Criminal Law e=>31, 330 .

~ When totality of circumstances in case,
objectively viewed, indicates realistic likeli-
hood of prosecutorial vindictiveness, a pri-
ma facie showing of vindictiveness must be
found; burden is then on prosecution to
rebut showmg of vindictiveness by negating
appearance of vindictiveness as well as @OS'
sibility of actual vindictiveness. U.S.C.A.
Const.Amends. 5, 14; Const. Art. 1 §7.

3. Criminal Law c=31 _

Record uneguwocally established that
only reason for State's dismissal of defend-
anf's rape charge was his willingness to
waive his right to trial by ﬁleadl_n% guilty to
three other offenses with which he was
charged; therefore, record failed to support
even a prima facie finding of Prosecutorlal
vindictiveness where, after defendant suc-
ceeded on appeal and an order was entered
that he be permitted to withdraw his guilty
pleas, State informed defendant that 1t in-

hnve previously. ap?roved sentences in this
range in exceptionally severe cases |nv0|vm%
first felony offenders.” See Maal v. State, Gu
P.2d 708, 712 (1983).
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tended to reinstate previously dismissed
rape charge if he elected to withdraw his
gullt?]/ ﬁleas to the three other charges for
which he had already been convicted.

4. Criminal Law c¢=31

~ Normally, a prima facie case of vindic-
tiveness will' be established by proof of a
Pros_ecuiorlal threat to reinstate a previous-
y dismissed charge following a successful
aﬁpeal b% accused; however, where record
shows that State originally dismissed
charge against accused In reliance on his
willingness to relinquish his H?ht to trial
and to accept punishment for related
charges, no inference of vindictiveness can
fairly be said to arise if accused subsequent-
Isy elects to reassert his right to trial and the
tate, in response, simply restores the case
to its original posture.

5. Indictment and Information ¢=144.2

Trial court, after dismissal of raﬁle
c.har?e and waived by defendant of his
right to trial by pleading guilty to three
other offenses with which he was charged,
and after defendant obtained order on ap-
peal all_owm? him to withdraw his gull_y
Pleas, did not abuse its discretion in permit-
ing dismissed rape charge to be reinstated
without reindictment, pUrsuant to criminal
rule providing, inter alia, that criminal rules
may be relaxed or dispensed with in any
case where it is manifest to court that strict
adherence to them will work injustice.
Fed.Rules Cr.Proc.Rule 48(a), 18 US.CA.,
Ku{esl %rlgm.Proc., Rules 7(a), 43(a); Const,
rt. 188

6. Criminal Law «=577.8

“Where no trial on rape c_harge was
anticipated after State dismissed that
charge on basis of defendant's willingness
to waive his right to trial b pleadln%gunty
to three "ther offenses with which he was
charged, time from entry of defendant’s
quilty pleas to reversal of his conviction on
appeal by Supreme Court, which concluded
that deféndant should be permitted to with-
draw his guilty pleas, was proBerly exclud-
ed from computation under 120-day speedy
trial rule, and therefore prosecution for
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rape was not barred thereunder. Rules

Crim.Proc., Rule 45.

7. Criminal Law c=»189

Rule that courts sentencing offenders
convicted upon retrial after successful ap-
peal may not impose hlgher sentences than
were originally imposed on same charges
did_ not apply where State, after defendant
waived his right to trial by pleading guilty
to three other offenses with which he was
charged, dismissed rape charge, but rein-
stated it after defendant succeeded on ap-
peal and was ﬂermltted to withdraw his
guilty Pleas; therefore, sentencing judge
Wwas not barred from imposing, on retrial,
sentence higher than eight-year term orlgl-
nally imposed for assault”with a deadly
weapon and assault with intent to commit
rape, as defendant was not given a higher
sentence for those crimes, but rather was
sentenced to a ten-year term for rape, a
crime for which he had not been previously
sentenced.

Mary E. Greene, Asst. Public Defender,
Fairbanks, and Dana Fabe, Public Defend-
er, Anchorage, for appellant.

Richard W. Maki, Asst. Atty. Gen., An-
chorage, and Norman C. Gorsuch, Atty.
Gen., Juneau, for appellee.

Before BRYNER, CJ., and COATS and
SINGLETON, JJ.

OPINION

BRYNER, Chief Judge.

Ernest Morgan was convicted by a ]u.rK
of rape (former AS 11.15.120), assault wit

a danﬁerqus weapon (former AS 11.15.220)
assault with intent to commit rape (former
AS 11.15.1601), and assault and battery (for-
mer AS 11.15230). Superior Court Judge
Charles R. Tunley sentenced Morgan to con-
current terms of ten years for rape, eight
ears for assault with"a dangerous, weapon
{ADW), six years for assault with intent to
commit rape, and six months for assault
and battery (A & B). On appeal, Morgan
challenges only his conviction and sentence
for rape. Morgan argues that Judge Tun-
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ley erred in permitting the rape charge to
be reinstated after it had previously been
dismissed. He further contends that prose-
cution of the rape charge was barred by
Alaska's sg)eedFy trial” rule.  Alaska
R.Crim.P. 45, Finally, he maintains_that
Judge Tunley was barred from |mposm(t1 a
sentence in excess of eight years for the
rape conviction. We affirm,

FACTS

A Drief discussion of the procedural back-
round of this case is necessary to place
orglan's arguments in context.” On Aﬂrﬂ
20, 1978, Morgan, his wife, and another
individual attacked a Bethel woman and
subjected her to repeated acts of rape, tor-
ture and violent assault. Morgan was ar-
rested shortly after the incident and was
subsequently” indicted for rape, ADW, as-
sault with intent to commit rape, and A &
B. At the arraignment following his indict-
ment, I_\/Ior%an attempted to peremﬁtprlly
disqualify Superior Court Judge Christo-
her Cooke Rursuant to Alaska Criminal
ule 25(d). Judge Cooke ruled that Mor-
gan's peremptory challenge was untimely.

On August 7, 1978, the date set for trial,
Morgan withdrew his original pleas of inno-
cence and pled guilty to three charges:
ADW, assault with intent to commit rape
and A &B. Although there was no formal
Plea agreement, Morgan was aware that
he state would not try the rape charge
alone if he pled ﬂullty to the three other
charges against him.” After Morgan en-
tered his quilty pleas, the state did in fact
dismiss the rape charge. The decision to
dismiss was based primarily on the state's
conclusion that the Interest of justice would
not be served by subjecting Morgan's victim
to the trauma of a jury trial in light oi
Morgan's gullt}/ pleas to three of the four
charges against him.

Prior to sentencing, however, Morgan
obtained a new attorney and moved to
withdraw his guilty pleas. One of the
rounds for his motion was that Judge
ooke had |mProperIy denied Morgan'’s per-
emptory challenge. ~ Judge Cooke denied
Morgan's motion and sentenced him to con-

current eight-year terms for ADW and as-
sault with” infent to commit rape; Jud%e
Cooke imposed an additional *six-month
term, also concurrent, for A & B.  Morgan
appealed, again claiming that Judge Cooke
improperly “denied his™ peremptory chal-
lenge. The Alaska Supreme Court reversed
Morgan’s conviction. The court concluded
that Mor%an’s peremptorcy challenge had
been timely, that Judge Cooke improperly
refused to disqualify himself, and that Mor-
gan should therefore be permitted to with-

raw his guilty pleas. Morgan v. State, 635
P.2d 472 ?Alaska 1981).

Upon reversal of Morgan’s conviction, the
state informed Morgan that it intended to
reinstate the previously dismissed rape
charge if he elected to withdraw his guilty
pleas to the three charges for which he had
already been convicted. Morgan neverthe-
less withdrew his guilty Fleas. Subsequent-
ly, over Morgan's objection, Judge Tunley
permitted the prosecution to reinstate the
original rape charge. Mor%an Wwas eventu-
ally tried and convicted of the four charges
contained in the original indictment.

Before sentencm%, Mor%an argued that
Judge Tunley was barred from imposing a
senfence exceeding the _aggregate eight-
%ear term Morgan received from Judge
ooke after pleading guilty to ADW, as-
sault with intent to commit rape, and A &
B. Judge Tunley rejected this argument
and imposed a tén-year sentence for Mor-

gan's conviction of rape.

PROSECUTORIAL VINDICTIVENESS

[1,2] Morgan first claims that reinstate-
ment of the original rape charge following
his successful appeal created an impermissi-
ble apPearance of prosecutorial vindictive-
ness, thereby violating his constitutional
right to due process. Mor?an relies on our
decision in Atchak v. State, 640 P.2d 135
&AIaskaA p.1981). In Atchak, we observed
hat fundamental fairness precludes the
state from “upping the ante™ by increasing
or threatening to increase charges in retali-
ation for an assertion by the accused of his
constitutional or statutory rights. Atchak,
640 P.2d at 149, We emphasized that the

1PZX
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requirements of due process 1 protect the
accused from both actual and apparent
prosecutorial vindictiveness. ~ Accordingly,
Wwe held that when the totality of the Cir-
cumstances in a case, objectively viewed,
indicates a realistic likelihood of prosecuto-
rial vindictiveness, a prima facie showing of
vindictiveness must be found. The burden
is then on the prosecution to rebut the
showing of vindictiveness by negating the
appearance of vindictiveness as well as the
possibility of actual vindictiveness. Atchak
V. State, 640 P.2d at 144-45.2

[3] We believe that the record in this
case fails to support even a prima facie
finding of prosecutorial vindictiveness. As
we have already indicated, in determining
whether a prima facie case of vindictiveness
has been made, we must consider all rele-
vant circumstances in the record. The rec-
ord unequivocally establishes that the only
reason for the state’s dismissal of Morgan's
rape charge in 1978 was his willingness, to
waive his right to a trial by pleading guilty
to the three other offenses with which he
was charged.

4] Normally, a prima facie case of vin-
dictiveness will"be established by proof of a
Frosecu_tonal threat to reinstate a previous-
y dismissed charge following a successful
appeal b?; the accused. However, where the
record shows that the state originally dis-
missed a charge against the accused In re-
liance on his willingness to relinquish his
rl(T1ht to trial and to accept punishment for
refated charges, no inference of vindictive-
ness can fairly be said to arise if the ac-
cused subsequently elects to reassert his

1. Alaska Const, art. 1, § 7; U.S.Const. amends.
Vand XIV.

2. Our holdim}; in Atchak was based in(fart on
the United States Supreme Court's holdings in
Btackledgc V. Perrg, 17°U.S. 21, 94 S.Ct. 2098,
40 L.Ed.2d 628 (1974), and North Carolina v.
Pearce, 395 U.S. 711, 89 S.Ct. 2072, 23 L.Ed.2d
656 (1969). We also relied on the Alaska Su-
greme Court's extension of these decisions in

hagloak v. State, 597 P.2d 142 (Alaska 1979).
We ‘acknowledged in Atchak that the United
States Supreme Court had created a specific
exception to the prosecutorial vindictiveness
doctrine in cases mvolvmg J}Iea bargalmng.
Bordenkircher v. Hayes, 494 U.S. 357, 98 S.Ct.
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right to trial and the state, in response,
simply restores the case to its original pos-
ture. ~ Under these circumstances, the
state's conduct is not retaliatory or vindic-
tive in nature. Rather, the state, like the
accused, seeks only to reassert Its initial
position. Hence, no realistic likelihood of
vindictiveness is indicated by the state's
conduct.

Morgan attempts to bolster his claim by
pointing out that, in the absence of a for-
mal plea bargain, the state's decision to
dismiss the rape charge must be deemed
binding, since the dismissal was not re-
quired. We believe this position is unrealis-
tic. When an accused decides to enter
quilty pleas to a number of charges and
apparently acquiesces to conviction and sen-
tengln%, we think the state is reasonably
entitled to rely on the accused's decision in
determining how to dispose of any remain-
ing charges. If the accused subsequently
seeks to reassert his innocence, there seems
to be little reason to characterize a corre-
sponding effort by the state to reinstate the
orl%lnal charges as being retaliatory or vin-
dictive, regardless of whether dismissal of
the charges was originally based on a for-
mal plea bargain. In this case, the evidence
IS uncontroverted that Morgan's rape
charge was dismissed in reliance on his
quilty pleas to the related charges of ADW,
assault with intent to commit rape, and A &
B. Given this evidence, the prosecution’s
decision to reinstate the rape_char_?e after
Morgan elected to withdraw his quilty pleas
does not amount to an impermissibly Vindic-
tive act, even if no formal plea agreement

663, 54 L.Ed.2d 604 (1978). Since no plea bar-
gain was involved in Atchak, however, we did
not address the applicability of Bordenkircher
under Alaska law. Atchak, 640 P.2d at 145 n,
21. Since our decision in Atchak, the United
States Supreme Court has further restricted the
scope of the prosecutorial vindictiveness doc-
trine, holding that it applies only to post-con-
viction situations. United States v. Goodwin,
457 U.S. 368, 102 S.Ct. 2485, 73 LEd.2d 74
(1982). Because this case involves a post-con-
viction threat to increase charges and there
was no Flea.b.argammg, we need not address
the applicability” of either Bordenkircher or
Goodwin under Alaska law.
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compelled the earlier dismissal of the rape
charge.

FAILURE TO REINDICT

Morgan next argues that Judge Tunley
erred I permitting reinstatement of the
dismissed rape charge without reindict-
ment, Morgian relies on the language of
Criminal Rule 43(a), which states, in rele-
vant part, that when the state files notice
of dismissal, “the Verosecutlon shall thereup-
on terminate." Whether a previously dis-
missed case may be reinstated by court
order follow_lnq a dismissal enten  pursu-
ant to Criminal Rule 43(a) is a question of
first impression in Alaska. Under the com-
parable federal rule, Fed.R.Crim.P. 48$a),
reindictment seems to be accepted as the
appropriate means of reinstituting dis-
missed charges. See, eg. United States v.
Senak 477 F.2d 304 (Tth Cir1973) cert
denied, 414 US. 856, 94 SCt. 157, 38
L.Ed.2d 105 (1973). In the present case,
however, Judge Tunley ruled that even if
Criminal Rule 43(a) technically required
reindictment, good cause existed to relax
the rule and permit reinstatement of the
original charge. Judge Tunley stated:

If Criminal Rule 43(a) can in any way
be read to require a reindictment (which 1
do not believe it can), said Rule is hereby
dispensed with by this court in this case,
for | believe it is manifest to this court
that a strict adherence to Rule 43(a)
would work an injustice. See: Criminal
Rule 53. I just cannot see any reason for
a reindictment, which waquldjundqubtedly
require putting a young girl through the

3. Alaska R.Crim.P. 53 provides:

These rules are designed to facilitate busi-
ness and advance justice. They ma}/ be re-
laxed or dispensed with by the court in any
case where it shall be manifest to the court
that a strict adherence' to thenT will work
Injustice.

4, Atlaska R.Crim.P. 45 provides, in relevant
part: S

(b) Speedy Trial Time Limits. A defendant
charged with a felony, a_misdemeanor, or a
violation shall be tried within 120 days from
thf time set forth in paragraph (c) of this
rule.

embarrassment and trauma of testifying
yet again, to yet another grand jury.

[5] Wc do not believe that Judge Tunley
abused luifaiscretion in permitting the dis-
missed charge to be reinstated mrsuant to
Criminal Rule 53? Moreover, given the |
lack of any significant change in the factual
basis sup.portlng the reinstated charge, we
do not think Judge Tunley's ruling deprived
Morgan of his right to be prosecuted only
upon indictment. ~ Morgan has presented no
reason, and we can think of none, why the
reinstated charge of rape, which was includ-
ed as a part of the original indictment
returned against him, should be deemed
insufficient "to protect his right to indict-
ment as provided for bY Alaska Criminal
Rule 7(a) and by the Alaska Constitution,
article 1, section’8.

SPEEDY TRIAL VIOLATION

[6] Morgan further contends that his
Erose.cutlon for rape was barred by Alaska

riminal Rule 45, which gene.rallg requires
criminal trials to be held within 120 days of
arrest4  However, we conclude that the
time from entry of Morgan’s guilty pleas to
reversal of his conviction on a%peal by the
supreme court must be excluded from com-
putation under the 120-day rule. Exclusion
of thl% time period is warranted for good
cause.

An analo?ous case is State v. Fevos, 617
P.2d 490 (Alaska 1980). After being indict-
ed for assault charges, Fevos entered a no
contest plea; a date for sentencing was
scheduled. Prior to sentencing, Fevos suc-
cessfully moved to withdraw his no contest
plea and reinstated his original plea of not

_(c) When Time Commences to Rim. The
time for trial shall begin runnirg, without
demand by the defendant, as follows:

(1) from the date the defendant is arrested,
initially arraigned, or from the date the
charge ... is served upon the defendant,
whichever is first__

5. Alaska R.Crim.P. 45(d) provides, in relevant
part:

(d) Excluded Periods. The following peri-
ods shall be excluded in computing the time
for trial:

(7) other periods of delay for good cause.
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?unty, He later moved to dismiss his case
or violation of the 120-day rule. On ap-
Beal, the supreme court held that the period
etween entry of Fevos's plea of no contest
and his sentencmP date was excluded from
the 120-day rule for good cause:
Since Fevos entered a plea of no contest
on March 8, and senten,cm? was set for
April 12, this time span is also excludable
for good cause under Rule 45 because no
trial” was anticipated.

Fevos, 617 P.2d at 492 (footnote omitted),
see also id. at 492 n. 5.

Here, as in Fevos, no trial was anticipa-
ted after entry of guilty pleas. The prose-
cution relied on Morgan's pleas to three of
the four charttles against him and concluded
that prosecution of the remaining count
was not justified. We believe the Prosecu-
tion’s reliance on Morgan’s guilty pleas was
reasonable, and we find no good Treason why
the reinstated charge of rape should be
treated differently “from Morgan's other
charges for purposes of aplglym% the 120-
day restriction of Criminal Rule 45.6

INCREASE IN SENTENCE
AFTER APPEAL
[7] _ Morgan's last argument is that
Judge Tunley was barred from imposing a
sentence higher than the eight-year term
originally ‘imposed for his conviction of
ADW and assault with intent to commit
rage. Morgan relies on Shagloak v. State,
597 P.2d 142 (Alaska 1979). “However, we
think ~ Shagloak is Iar?ely Inapposite.
Shagloak holds that courts Sentencing of-
fenders convicted upon retrial after a suc-
cessful appeal may not impose higher sen-
tences than were originally imposed on the

6. It might be argued that the state was placed
on notice of the potential need for a trial on the
rape charge by Morgan’'s motion to withdraw
his guilty pleas. Hov/ever, we think it would
be unreasonable to hold that good cause for
exclusion of time under Rule 45?d)(7) terminat-
ed when Morgan moved to withdraw his ?unty
pleas. If Morgan ultimately failed in his efforts
to withdraw his plea, the prosecution's position
with respect to the dismissed rape char%e
would not have been altered. Accordingly, the
prosecution had good reason to await a final

rulllng on the merits of Morgan's motion to

withdraw his pleas prior to reinstating the rape

same charges. Thus, Shagloak would have
directly prohibited Judge .u_nle?/ from ex-
ceeding Judge Cooke's original sentences
for Morgan's convictions of ADW, assault
with intent to commit rape, and A & B.
However, Morgan was not given a higher
sentence for any of these crimes. Rather,
he was sentenced to a ten-year term for
rape, a crime for which he had not been
ﬁrevyous!y sentenced. The supreme court's
oldm? in Shagloak thus does not directly
control this case. Nor do we believe that
the irollmes underlying the decision in
Shagloak warrant extension of its holding
to the present case.

_ In_Shagloak, the court explained its rul-
ing in the following terms:

We believe if @ more severe sentence
may be imposed after retrial for any rea-
son, there will always be a definite aﬁpre-
hension on the part of the accused that a
heavier sentence may be imposed. Such
apprehension or fear would place the de-
fendant in an “incredible dilemma" in
considering whether to appeal the convic-
tion. A desPerate” choice exists, and
may very well deter a defendant from
exercising the right to assert his inno-
cence and request a retrial.  Such deter-
rence violates the due process clause of
the Alaska Constitution. The fundamen-
tal standard of procedural faimess, which
is the basic due process right claimed in
this case, forbids placing a limitation on
the defendant's right to a fair trial _b%
requiring the defendant to barter wit
freedom for the opportunity of exercising
It
charge. Similarly, if Morgan ultimately pre-
vailed in his efforts to withdraw his "guilty
pleas, the three charges to which he had pled
guilty would have lo be tried. It would seem
purposeless to construe Criminal Rule 45 as
requllrlnrq the state to proceed with trial of the
originally dismissed rape charge while the oth-
er changes were on appeal, since essentially the
same trial would have to be repeated if Morgan
ultlmatelﬁ succeeded in withdrawing his guilty
pleas. Thus, we hold that Morgan's efforts to
withdraw his guilty pleas do not affect good

cause for delaying prosecution of the rape
charge.
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?hda;gloak, 597 P.2d at 145 (footnote omit-
ed).

Here, the possibility that Mor%an mi?ht
be prosecuted and separately sentenced for
the additional crime of rape after a success-
ful ap’BIeal simply did not, in and of itself,
Place organ in‘an “incredible dilemma" or
orce him to make a "desperate choice"
within the meanlnP of Shagloak. The di-
lemma and choice faced by Morgan follow-
ing his successful appeal was reC|se|¥ the
same as that which he had faced at the
inception of his case.

Prior to trial, when Morgan was charged
with four separate offenses, including rape
he was aware that the_Prosecutlon would
dismiss the rape charge if he pled guilty to
the three remaining charges. Morgan cer-
tainly must have been aware that, if con-
victed of all four offenses, he faced a poten-
'[Ia||Y higher sentence than that which he
would receive if he CPled guilty to three
offenses and obtained a dismissal of the
rape charge. Faced with this choice, Mor-
gan elected to ﬁlead quilty to three charges
and to allow the charge of rape to be dis-
missed.  Prior to sentencing, Morgan
changed his mind and sought to withdraw
his guilty pleas. At that time, the same
basic chaice confronted him: to accept con-
viction and sentencing for three offenses or
to assert his right to trial on the original
indictment at the risk of being convicted
and sentenced for all four charges.7 By
chan(];lng his mind and moving to withdraw
his pleas, Morgan chose to take the risk of
conviction and punishment on the original
charges; he was prevented from doing o

7. When Morgan moved to withdraw his pleas
of quilty, his counsel did not assert that the
state would in any way be foreclosed from
reinstating the original charge of rape. Nor
has Morgan's current counsel nrgued that rein-
statement of the rape charge would have been
impermissible at any time prior to Morgan's
successful appeal. We think it apparent that,
if Morgan had been permitted to withdraw his
guilty pleas prior to the original sentencing,
reinstatement of tire rape charge would have
been permissible, and any assertion of prosecu-
torial vindictiveness would have been without
merit.

8. Morgan separately maintains that a sentence
in excess of eight years was not justified be-

by Judge Cooke, whose ruling was subse-
quently reversed. The prosecutorial threat
to reinstate Morgan's rape charge after he
successfully appealed presented Mor%an
with_precisely the same choice that he had
previously faced: to accept conviction and
sente_ncm% for three offenses or to assert
his right 1o trial at the risk of being con-
victed and sentenced for an additional of-
fense.  Thus, in no meaningful sense did
the threat of an increased chargﬁ and sen-
tence following apjieal force Morgan to
make a choice more desperate than that
which he originally made and that with
\t/_vhlch he was faced throughout his prosecu-
ion.

In summary, our decision that reinstate-
ment of the dismissed rape .chargie Wwas not
vindictive is largely dispositive 0 Morgan's
claim that his maximum sentence could not
exceed the eight-year term originally im-
posed. Just as the threat of reinstatément
did_ not give rise to an inference of Rrosecu-
torial vindictiveness, imposition of the sepa-
rate and higher sentence for the crime of
rape does not create an appearance of judi-
cial vindictiveness. Essentially, Morgan's
argument is that, by pleading quilty to
three of the original charges against™ him
and procuring dismissal of ‘the fourth, and
then later deciding to reassert his inno-
cence, he somehow gained a constitutionally
protected nlght against prosecution and
Funlshment. or the charge dismissed in re-
lance on his guilty pleas. We find this
ar?_ument to be unpersuasive and do not
believe the supreme court'’s holding in
Shagloak compels a contrary conclusion.8

cause Judge Cooke took Morgan's rape into
account in sentencing Morgan on his pleas of
guilty to the charges of ADW. assault with
intent to rape, and A & B. This argument is
unpersuasive. In sentencmg.Mprglan for those
three charges. Judge Cooke did indicate that he
would take into account all relevant circum-
stances, including the injuries suffered b%/ M.P.
However, Judge Cocke made it clear that he
did not intend to make any finding as to wheth-
er Morgan actually committed the offense of
rape and that he did not intend to sentence
Morgan for anr crimes other than those to
which he had pled guilty.
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The conviction and sentence are AF-
FIRMED.

lo | ret number stsiem}

William M. CULLOM, Appellant,
V.
STATE of Alaska, Appellee.
No. 7505,

Court of Appeals of Alaska.
Dec. 30, 1983,

Defendant was convicted in the Superi-
or Court, Fourth Judicial District, Fair-
banks, Jay Hodges, J., of possession of co-
caing, and defendant appealed. The Court
of Appeals, Coats, J., held that search of
defendant by store security ?uards after
security guard saw defendant conceal co-
logne set on his person was not state action
anld therefore not subject to exclusionary
rule,

Affirmed.

Searches and Seizures <3=7(4)

~ Where store security guard was not
hired or paid by police and was not acting
in any way in concert with police, search by
security guard of individual that security
guards' saw conceal cologne set on his per-
son was not state action and therefore not
subject to exclusionary rule.

Charles R. PengillB, Asst. Public Defend-
er, Fairbanks, and Dana Fabe, Public De-
fender, Anchorage, for appellant.

Kristen Young, Asst. Atty. Gen., Office
of Special Prosecutions and Appeals, An-

. Qveson v. Anchorage, 574 P.2d 801 (Alaska
1978); Cooksey v. State, 524 P.2d 1251 (Alaska
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chora%c, and Norman C. Gorsuch, Atty.
Gen., Juneau, for appellee.

Before BRYNER, C.J.,, and COATS and
SINGLETON, JJ.

OPINION

COATS, Judge.

An unarmed security guard for Fred
Meyer, Larry Garcia, saw William Cullom
conceal a cologne set on his person. The
guard followed Cullom to the store exit,
and showed Cullom his security identifica-
tion. The ?uard took Cullom to the store’s
security office, recovered the cologne set,
read Cullom his Miranda rights, and then
frisked Cullom for weapons.  The weapons
search is apparently a routine procedure.

During the weapons search, Garcia found
a glass vial, a syringe and a spoon in Cul-
lom's sock. He also found a concealed shoe
polish kit belonging to Fred Meyer. Garcia
made out a citizen's arrest report, and then
called the police. Residue on the spoon was
found to be cocaine. Cullom was charged
with possession of cocaine, AS 17.10.010.
He moved to suppress the evidence on the
basis that it was illegally seized.

Jud%e Hodges denied the motion, finding
that the search was not state action, an
therefore not subject to fourth amendment
limitations. Even if there were state ac-
tion, ruled the court, the search was consti-
tutional and reasonable under the circum-
stances.

Cullom pled guilty and brought this Co-
oksey-Oveson appeal.l We conclude that
the weapons search which resulted in the
seizure of the cocaine was not state action
and therefore the actions of the security
guard were not subject to the fourth
amendment of the United States Constitu-
tion or Article | § 14 and Article | § 22 of
the Alaska Constitution.

It is clear that private searches are not
t\;ﬁnerally subject to the fourth amendment.
alter v. United States, 447 U.S. 649, 656,

1974).
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SENATE BILL NO. 3
For an act entitled "An Act relating to the admissibility of certain
hearsay evidence in grand jury proceedings for certain sexual offenses

and amending Rule 6(r), Alaska Rules of Criminal Procedure.

This bill would allow admission at grand jury proceedings of hearsay
statements of children under 16 years of age relating to sexual

offenses. The bill would provide a means for admitting evidence from
children at grand jury proceedings while protecting those children from
additional emotional trauma. The bill may also increase the likelihood

of successful prosecution of sexual offenses committed against children.

The department is extremely pleased that the legislators have addressed
the problem and offered a solution to reduce child sexual abuse 1in
Alaska. The department supports admitting certain hearsay evidence by
children under 16 years old but believes that SB 3 should adopt the
language in the Governor®s Child Protection packet (HB 88). Section 5
of HB 88 defines under what conditions the hearsay evidence can be

admitted. Section 5 states that there must be some indication of
reliability of the hearsay statement and that either the child testifies
at the grand jury proceeding or is unavailable (Sec.
12.40.055C@) (D) (?))- The  bill then defines unavailability (Sec.
13.40.055(b)(2)).- The Governor®s bill also defines the child"s
"statement” to include non-_erbal conduct. (Sec. 12.40.055(b)(1)).

SB 3 does not define statement, nor does the bill address availability or
reliability of the witnhess.

HB 88 addresses potential leqal issues and may better withstand a
constitutional challenge than would SB 3.

The department supports the concept in SB 3 butprefers the language in
HB 88.

RECOMMENDED:
Michael L. Price, Director
Division of Family
and Youth Services
DATE:
APPROVED:
Jo”™ R. Pugh, Commissioner
Department of Health
and Social Services
DATE:
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The Alaska Network on Domestic Violence and Sexual Assault, a
non-profit corporation representing 20 domestic violence"and
sexual assault programs statewide, support SB3, allowing for
the admission of certain hearsay evidence in grand jury pro—
ceedings for certain sexual offenses.

The state of Alaska is to be credited for enacting many
measures over the past several years which serve to protect
children from sexual and physical abuse. Domestic violence
and sexual assault programs across the state have devoted
much time and energy to educating both professionals and
members of the public about issues involving child sexual
assault. These combined efforts have resulted in a dramatic
increase in the number of self-reports made by child victinms,
and a greater understanding on the part of the general public
as to the extent of the problem.

We now know that child victims will often disclose incidences
of sexual assault to the non-offending parent, a teacher, a
day care provider, and other trusted adults. Such statements
by the child victim to an adult are often viewed as the

most reliable sources of evidence concerning the assault.
However, since such evidence is legally considered to be
"hearsay" and is not admissable even in grand jury proceedings,
some cases of child sexual assault are not being fully
investigated or prosecuted.

Because of the unique nature of cases of child sexual assault,
Cc.ses in which the primary witness 1is a child, certain limited
allowances must be permitted in order to adequately provide
protection. For this reason, the Network supports the passage
of SB3.S r -

{c\ CCWMDh NiN/rMii /i\ ac\) a rsc\nr-\A CQ/C 0 A
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Kichard VAN HATTEN. Appellant,
V.
STATE of Alaska, Appellee.
No. 5877.

Court of Appeals of Alaska.
July 15, 1983,

Defendant was convicted in the Superi-
r Court. Fourth Judicial District, Warren
v ,__Ta)(_lor, J., of attempted sexual assault
. liie Tirst degree and sentenced to serve a
-rmt of ten years imprisonment, with eight
*1.>n suspended on condition that he he
jdaei tl "it probation for five-year Rerlod fol-
..wmyg release from prison, and ne appeal-
.| "The Court of Appeals, Bryner, C..
trll lhat T(l) defendant's constitutional
rithi "f confrontation was not violated by

of prior testimony before grand jur
-In n witness feigned “loss of memory;
if.m«r's testimony @oncernm? defendant’s
t.moii to remain silent until he obtained
attorney was inadmissible, but testimony
Jid not”constitute plain error; and (3) trial
judge was not clearly mistaken in imposin
sctiicnce of ten yearS with eight suspended.

Affirmed.

Scrdaliely, Superior Court Judge, con-
*0fai/ In part and dissented in part and
file.I opinion.

| itICHVICh ¢=,'086
Where witness deliberately seeks to
>0l testifying by_(;la|m|n(f1 loss'of memory
_*1. >Hin . to Specific questions, prior state-
Im-nu'of witness relatm% lo sub{eqt matter
Jueslinn are inconsistent, within mean-
. Rules of Evidence governing use of

¥t onsistent  statement.  Rules of
h'.d . Rules (illi, 80L{a)(1)(A).

* Criminal ljiw ¢=6G2(|)
In_attempting to determine whether
1 ridiint s constitutional right of confron-
«aiion will I*, violated |y use of prior extra-
I-duial statenienLs of witness as substan-
"Milence uf guilt when witness is eva-

sive or suffers from loss of memory, best
approach lies in case-by-case analysis, focus-
ing on extent to which witness actuallY
testifies and can be cross-examined, as well
as on nature and reliability of his prior,
out-of-court statement; relevant factual in-
(wlry in such an analysis is whether, under
the Circumstances, jury will be afforded sat-
isfactory basis for evaluating truth of out-
of-court statement. Rules of Evid., Rules
613, 801(d)(1£(A§; U.S.C.A. Const.Amend. 6;
Const. Art. 1, 8 11,

3. Criminal Law "=>662()

Defendant's constitutional right of con-
frontation was not violated by use of prior
te.stlmony before grand jury ‘after witness
feigned foss of memory, where witness' pri-
or Statement was given under oath and was
based on her personal observations, her tes-
timony was corroborated, and, mere signifi-
cantly, despite her stated intention to
refuse to testify, and despite her numerous
lapses of memary in response to particular
questions, witness offered substantial testi-
mony concerning alleged assault and her
Erl_or grand ]urg statements.  Rules of

vid., Rules "613, 801(d)(1)(A),. US.CA.
Const.Amend. 6; Const. Art. 1,'§ 11

4. Criminal Law ¢=407(l), 1036.1(5)

T coper's testimony concerning defend-
ant's decision to remain silent until he
obtained attorney was inadmissible, but ad-
mission of testimony did not constitute
Plam error, where testimony only referred
0, but did not comment on, defendant’s
decision to remain silent and evidence of
defendant's quilt, while less than over-
whelming, was certainly compelling. Rules
Crim.Proc., Rule 47(b3§; US.CA. Const
Amend. 5.

5 Criminal Law  1030(1)

Party relying on plain error must go
beyond mere ‘Showing that error was com-
mitted and that error involved constitution-
al right. Rules Crim.Proc., Rule 47(b).

6. Criminal Law c=1030()
Correct measure of obvious prejudice
under plain-error rule falls closer lo” more
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flexible standard of harmless error em-
ployed in cases where nonconstitutional er-
ror is involved: whether it can be fairly
said that alleged error did not appreciably
affect lury’s verdict.  Rules Crim.Proc:,

Rule 47(b)

7. Criminal Law <3=1208.2

_Trial court is assigned primary respon-
sibility for s.entencmg?; included in this re-
sponsibility is task of weighing and deter-
mining _priorities to be given to various
sentencing goals.

8. Rape ¢=>t4 o

Given defendant's conduct, given his
longstanding history of similar conduct, and
8|ven his prior record of criminal miscon-
duct, trial judge was not clearly mistaken in
imposing Sentence of ten years with eight
suspended, on defendant convicted of at-
gelnlfl)tﬂjosexual assault in first degree. AS

Geoffrx\ B. Wildridge and Mary E.
Greene, Asst. Public Detenders, Fairbanks,
and Dana Fabe. Public Defender, Anchor-
age, for appellant.

_Peter A, Michalski, Asst. Atty. Gen., Of-
fice of Sp. Prosecutions and Appeals, An-
chorage, and Wilson L. Condon, Atty. Gen.,
Juneau, for appellee.

Before BRYNER, CJ.. SINGLETON, J,
and SERDAHELY, Superior Court Judge.

OPINION

BRYNER, Chief Judge.

Richard Van Hatten was convicted of at-
tempted sexual assault in the first degree, a
class B felony. AS 1141410, He was sen-
tenced to serve a term of ten years' impris-
onment, with eight years suspended on con-
dition that he be ?Iaced on Iprobatlon for a
five-year period following release from pris-

. Serdahel¥. Superior Court Judge, sitting by as-
signment made pursuant to article IV, section
16 of the Constitution of Alaska.

L UﬂS. Const, amend. VI; Alaska Const, art. |,
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on. On appeal, Van Hatten raises thret
contentions: 1(1) that he was deprived of h*
right to confront and cross examinel the
state's key witness; (2) that certain testi-
mony elicited by the prosecution violated
his rights to counsel2 and to remain silent-1
and ?3) that his sentence was excessive

FACT:

A review of the facts > .. .ssary for
consideration of Van Hatten's first ar?u.?
ment. The indictment agalnst Van Hatlei
alleged that he attempted to have non-con
sensual sexual intercourse with his stepi
daughter, TM.W., on October 1, 1980, at
the family's home in Fairbanks. At thj
time, TMAV. was seventeen years old.

T.M.W. appeared as a witness before tha
grand ]ur¥ and testified in support of th$
indictment.  She stated that, In the earl$
morning hours of October 11080, Van Hé%
ten entered her room and sat down on
bed. He reached under her robe, attempt*
ing to touch her vaglna. T.M.W. struggled
and managed to slide off her bed onto thE
floor. Van Hatten left the room, but i
turned shortly.  He picked T.MW. off 0
the floor, placed her on the bed and climbo
into bed on top of her. TM.W. was teni
ficd. She struggled with Van Hatten, bi
him in the area of his shoulder, and
screamed loudly. Van Hatten terminal
ms attack when T.MW.'s mother entered

e room,

Adrianna Van Hatten, Richard Van Ha$.
ten's wife and T.M.W.'s mother, also ted|
fied liefore the %rand jury, corroborating
her daughter's statements. According
Mrs. Van Hatten, she was awakened by her;
daughter's screams and went to her
room. She found Van Hatten on the bed$
clad in a t-shirt and underpants. TMW!,
was crying and trembling, she told her
mother"that Van Hatten had tried to rap0

2. U.S. Const, amend. VI; Alaska Const, art. ]
§M ‘mf

3. U.S. Const, amend. V; Alaska Const, art. |.;
59



ten raises three
s deprived of his
« examinel the
at certain testi-
ecution violated
0 remain silent;3

Was excessive.

IS necessary for
an's first ar?u-
inst Van Hatten
to have non-con-

with his step-
Jher 1, 1980, at
shanks. At the
n years old.

tness before the
I support of the
at, In the early
, 1980, Van Hat-
sat down on her
r robe, attemPt-
MW, struggled
ler bed onto the
e room, but rc-
| TMW. off of
bed and climbed
MW. was terri-
Van Hatten, bit

shoulder, and
tten terminated
mother entered

ichard Van Hat-
Eher, also testi-

corrohorating

According t0
wakened by her
mt to her” bed-
ten on the bed,
rpants. T.M.W.
;she told her
Id tried to rape

iska Consl. art. |,

iska Const, art. |,

VAN HATTEN v. STATE Alaska 1049
Citeas 666 P.2d 1047 (Alaska App. 1983)

her. Mrs. Van Hatten immediately sum-
moned the Alaska State Troopers.

Officer Adams and Sergeant Murphx/of
the Alaska State Troopers went to the Van
Hatten residence in the early morning
hours of October 1,1980, in response to Mrs.
Van Hatten’s complaint. Sergeant Murphy
interviewed T.M.W., who gave him a state-
ment substantially similar to the testimony
which she later ‘gave to the grand jury.
Sergeant Murphy also interviewed ~Mrs.
Van Hatten. Upon completion of the inter-
views, Van Hatten was arrested and taken
to trooper headquarters. An examination
of Van Hatten disclosed fresh scratches on
his fr.ee and a distinct bite mark on his left
arm.

Immediately before the scheduled start of
Van Hatten's 4ury trial, TMW. and Mrs.
Van Hatten informed Superior Court Jud%e
Warren Taylor that thﬂ did not want the

rosecution” of Van Hatten to proceed.

oth indicated that they did not desire to
testify and that, if called to testify, they
would refuse to do so. At the state’s re-
quest, depositions of TMW. and Mrs. Van
Hatten were taken; both witnesses re-
sponded to questions concerning the specif-
ics of Van Hatten's assaul. either by claim-
ing an inability to rememtT or by express-
ly refusing to answer,

Trial was thereafter commenced. After
Officer Adams and Sergeant Murphy testi-
fied, TM.W. was sworn as a witness for the
prosecution. ~ She answered preliminary
questions without reluctance hut when
questlonln% turned to the specific occur-
rences of October 1, 1980, she maintained
that she was unable to recall most details.
Over objections by defense counsel, the
()A;osecutor then played a recordm? of TM.

/s grand jury testimony for the jury.
The r,ecordln(% was ruled admissible as a
prior inconsistent statement.

After TM.W. testified, the prosecutor re-
called Sergeant Murphy, who, again over
obLectlon by the defensg, testified as to the
substance of T.M.W.'s statements to him on
the morning of the assault, This testimony
was also admitted as proof of a prior state-

ment by T.M.W. inconsistent with her trial
testimony.

Adrianna Van Hatten was later called as
a witness for the defense. Much like
T.MW., Mrs. Van Hatten denied any ability
to recall the particulars of the October 1
incident. The thrust of her testimony, how-
ever, was that she had quarreled with Van
Hatten over domestic Problems on the night
of the alleged assault, that she had been
drinking and was extremely upset with Van
Hattenat the time, and” that, for these
reasons, it was likely that she had exagger-
ated Van Hatten’s ronduc. in her complaint
to the troopers. During cross-examination,
the prosecution was allowed to impeach this
testlmony by playing the recordlnﬁ of Mrs,
Van Hafton's testimony before the grand

jury.

-ADMISSIBILITY OF T.M.W.'S GRAND f
A -JURY TESTIMONY

In"his first point on aFPeal, Van Hatten
challenges the admissibility at trial of the
rand Jury testimony given by TMW.
an Hatten asserts that T.M.W.'S lapses of
memory at trial were not inconsistent with
her Frlor testimony, since they effectively
constituted a refusal to answef and did not
amount to testlmon?{. He further asserts
that TM.W.'s unwillingness or inability to
recall the details of the alleged assault ren-
dered_ her functionally unavailable for cross-
examination, thereby depriving him of his
constitutional H({ht to_confront and cross-
examine prosecution witnesses.

The admissibility of prior inconsistent
statements for impeachment of a witness is
generall overned b{ Alaska Rule of Evi-

ence 6 3@1), which states:

(@) General Rule. Prior statements of a

witness inconsistent with his testimony at

a trial, hearing or deposition .. are ad-

missible for the purpose of impeaching

the credibility of a witness.
Under the provisions of Evidence Rule
801(d%(1)(A), prior inconsistent statements
may De used not only as impeachment, but
also for proof of the facts contained in the
ErIOI’ statements. In relevant part, Rule
01(d)(L)(A) states:
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(d) Statements which are not hearsay.

A statement is not hearsay if

(1) Prior statement by witness. The
declarant testifies at the trial or hearing
and the statement is

(A) inconsistent with his testimo-

ny....

Thus, if TM.W.'s statements at trial can
ﬁroperly,be regarded as testimony, and if
er testimony ‘was inconsistent with her
prior testimony before the grand jury, re-
cordings of T.M.W.'s grand jury testimany
were admissible not only to impeach her
testimony at trial, but also to prove the
substance of the matters addressed in her
grand jury testimony.

With respect to the admissibility of T.M.
W.'s 8rand urx testimony under "Evidence
Rule Ol(d)el)( ), the state has argued, and
we are inclined to agi_ree, that the Alaska
Supreme Court's rufing in Richards .
State, 616 P.2d 870 (Alaska 1980), is highly
significant. In Richards, the defendant was
accused of manslaughter in connection with
the death of his six-week-old son. The inci-
dent had been viewed by the defendant's
eight-year-old son, who was called by the
Prosecutlon as a witness at trial. In his
estimony, however, the boy had forgotten
much of what he had witnessed. The state
was permitted to show a videotape of the
boy, ‘made shortly after the incident, in
which he reenacted what he had seen. The
videotape was the primary evidence sup-
Bortmg the state's manslaughter charge.
n apPeaI, the supreme court upheld admis-
sion of the videotape as a prior inconsistent
statement of the witness. Although the
offense occurred before adoption of the
Alaska Rules of Evidence, the Alaska Su-
preme Court noted the similarity of u.i-
dence Rule 801(d)(1)(A) to former Civil Rule
43(%)(”)((:8 which a?plled to the case. See
Richards, 616 P.2d at 871 n. L

Van Hatten urges that Richards is distin-
?mshable for two reasons. First, Van Hat-
en asserts that the witness' inability to
remember in Richards was ?enume. Van
Hatten contends that, by contrast, TM.W.'s
loss of memory was obviously feigned and
amounted to a refusal to testify.~ Second,
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Van Hatten points to the fact that the
witness in Richards was available at trial
and could be cross-examined about his

of memory. He contends that, in this
T.M.W.'s ‘disingenuous memory loss made
her unavailable for effective cross-examina-
tion, thereby depriving him of his

tional right to confrontation. ~ Neither
these distinctions is persuasive in the
text of the present case.

We first consider whether TM.W.'s.
ments at trial indicating an inability
recall the events of October 1, 1980
properly be considered inconsistent with
?rand jury testimony, in which her
lon was ‘intact. AS Van Hatten has
.ctI}/ pointed out, a number of courts
alopted a narrow definition of inconsisten-
¢y and would not hold that a loss of memo-
r%_at trial is inconsistent with a previous
avility to recall. Sec, e.g., United glates V.
Palumbo, 639 F.2d 123 %rd Cir.), cerL de-
nied, 454 U.S. 819, 102 S.Ct. 100, 70 L.Ed.2d
90 (1981): and State v. Lomax, 227 Kan.
651, 608 P.2d 959, 966 (1980).

Other courts, however, have
between outright refusal to testify and
Sive answers, Q|dlnﬂ that only refusal
preclude a finding that prior ©
a witness are inconsistent with his
testlmoniy_. See, .0, United States v.
na, 423 F.2d 1165, 1169-70 (2d Cir),
denied, 400 U.S. 841, 91 S.Ct. 83, 27
76 (1970).  Similarly, many decisions
expressly concluded that inconsistency
be found when a witness is unable to”
at trial matters contained in prior testimo-
ny or statements. See, eg nited States
v Distler, 671 F.2d 954, 958 @th Cir
United States v. Dennis, 625 F.2d 782,
96 (8th Clr.1980%; United States v.
555 F.2d 238, 242 (9th Cir.1977).
States ex rel. Thomas v. Cuyler, 548
460, 463 & n. 2 (3rd Cir.1977); and
States v. Rogers, 549 F.2d 490, 496
Cir.1976), cert. denied, 431 U.S. 918,97
2182, 53 L.Ed.2d 229 (1977). As stated
Judge Weinstein:
{S]omp jurisdictions ... take the.
echnical view of finding an Inconsistency
only when this is apparént om the face of

[
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the two statements and the only possible
inference.  The better view, urged by
Wigmore, McCormick, and others, and
followed by the federal courts, allows the
prior statément whenever a reasoi nble
man could infer on comparing the whole
effect of the two statements that they
had been produced by inconsistent beliefs.
In other words, the Keystone for impeach-
ment use is relevancy—would the prior
statement of the witness help the trier of
fact evaluate the credibility of the wit-
ness .... The approach under [Federal
Rule of Evidence 801(dXI)(A)] should be
the same. Here the question is not
whether the statement is helpful in eval-
uating credibility, but whether it is help-
ful in"resolving a material, consequential
fact in issue

4 ). Weinstein & M. Ber%er, Weinstein's

Evidence § 801(d)(IXA)[01], at 801-88-
801-89 (1981) (footnotes omitted).

We believe that an intent to adoRt a
broad definition of inconsistency, such as
that favored by Judge Weinstein, is implicit
in the supreme court's decision in Richards
v. State. - Nor is there any reason to impose
a stricter standard in cases involving delib-
erate failure to recall. To the contrary,
commentators have indicated that in some
cases genuine for.?etfullness or loss of mem-
ory may notjustify a finding of inconsisten-
cy for Burposes of‘introducing a prior state-
ment, but that intentional loss of memory
will. ~ As Judge Weinstein has written:
[1]t would seem that the prior statement
should not be included under [Federal
Rule of Ewdence! 801(dXI(A) if  the
judge finds that the witness genuinely
cannot remember, and the period of
amnesia or forgetfulness is crucial as re-
gards the facts in issue.

4. Fed.R.Evid. 8.01(d){1)(A).differs.from ARE.

801(d)(1)(A2) primarily in"its requirement that,
in order to be admittéd as substantive evidence
of guilt rather than as impeachment, prior in-
consistent statements must have been made
under oath and subject to the penalties of per-
jury. To this extent, the federal rule is narrow-
er than the Alaska rule; it is also narrower
than the minimal standards set out in Califor-
nia v. Green. See, e% United States v. Distler,
671 F.2d 954, 959 66 h Cir.1981). For a com-
parison of AR.E. 801(d)(1)(A) with Fed.R.Evid.

4 J. Weinstein & M. Berger, supra,
§ S01(d)()(A)j04], at 80198 (footnote
omitted).

_{1] We conclude that where, as Lure, a
witness deliberately seeks to avoid testify-
ing by claiming loss of m_emorzl In response
to specific questions, prior statements of
the witness relating to the subject matter
of the question are ‘inconsistent, within the
meaning of Evidence Rules 613 and
SOI(dXIXA).

We turn next to Van Hatten’s contention
that TMW.'s lack of memory precluded
effective cross-examination andviolated his
constitutional right of confrontation. In
California v. Green, 399 U.S. 149, 90 S.Ct
1930, 26 L.Ed.2d 489 (1970), the United
States Supreme Court squarely held that
the admission into evidence of prior incon-
sistent statements as substantive evidence
of a defendant's guilt is not violative of the
confrontation clause as long as the witness
who made the prior statements testifies and
IS subject to cross-examination at trial.
The holding of the court in Green is re-
flected in" Alaska Rule of Evidence
801(d)(L)(A) and, to a lesser extent, in the
corresponding Federal Rule of Evidenced

The primary question left unanswered by
the decision in California v. Green was the
extent to which, under the confrontation
clause, a witness must testify and be open
to_cross-examination before “evidence of a
prior  inconsistent statement could be
deemed admissible5 Since the ruling in
Green, however, numerous federal courts
have addressed this issue, often with con-
fllctm% results. At one end of the Spec-
trum, there are cases holding that felﬁned
memory loss by a witness hampers full"and
effective cross-examination and is equiva-

801(d)(1?(A).. see CommentarY to the Alaska
Rules of Evidence. § 801(d)(1)(A) at 220-21.

5. California v. Green does, however, make
clear the fact that the confrontation clause is
satisfied by the availability of a witness for
cross-examination as to his memor_>(_ at the time
of trial and does not require an ability to cross-
examine as to memory at the time a prior
inconsistent statement was made.
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lent to a failure to testify, thus precluding
introduction of prior inconsistent state-
ments for substantive purposes. See, cg
United States v. Palumbo, 639 F.2d 123 128
.6 (3rd C|r7), cert, denied, 454 U.S. 819,102
S.Ct. 200, 70 LEd.2d 90 519812; United
States v. Fiore, 443 F.2d 112, 11 éan Clir.
1971); and State v. L, max, 227 Kan. 651,
608 P.2d 959, 964-67 51980). Cf. United
States v. Balano, 618 F.2d 624, 626-27 (10th
C|r.1979g, cert denied, 449 U.S. 840, 101
5.Ct. 118, 66 L.Ed.2d 47 51980% and United
States v. Carlson, 547 F.2d 1346, 1357 (8th
Clr.19763, cert, denied, 431 U.S. 914, 97 S.Ct.
2174, 53 LEd.2d 224 (1977) (defendant's
right to confrontation would preclude intro-
duction of the witness' prior statements,
except for the fact that defendant himself
Ptocured the witness' refusal to testify at
rial). At the opposite end of the spectrum
are cases adopting the position aavocated
by Justice Harlan in his concurring opinion
in California v. Green6 and holding, essen-
tially, that the presence of a warm body in
the witness chair satisfies the requirements
of the confrontation clause, opening the
door to introduction of prior, out-of-court
statements for substantive purposes. See,
e.g., United States ex rel. Thomas v. _Cugler,
548 F.2d 460, 463 & n. 2 (3rd Cir.1977)
(citing cases); and United States v. Insana,
423 F.2d 1165 (2d Clr.;, cert, denied, 400
U.S. 841, 91 S.Ct. 83, 27 L.Ed.2d 76 (1970).

6. In California v. Green, 399 U.S. at 189, 90
S.Ct.at 1951, 26 L.Ed.2d at 514, Justice Harfan,
in a separate concurring opinion, specifically
addressed the principal issue left open by the
opinion of the court. Justice Harlan stated:

The fact that the W|tness,.thou?h physical-
ly available, cannot recall either the underly-
ing_events that are the subject of an extra-ju-
dicial statement or previous testimony or réc-
ollect the circumstances under which the
statement was given, does not have Sixth
Amendment consequence. The prosecution
has no less fulfilled its obligation simply be-
cause a witness has a lapse of memory, " The
witness is, in my view, available. To the
extent that the witness is. in a practical
sense, unavailable for cross-examination on
the relevant facts ... | think confrontation
is nonetheless satisfied.

Justice Harlan concluded that, "the Confronta-
tion Clause of the Sixth Amendment reaches no
farther than to require the prosecution to pro-
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Thus, the court in Cuyler stated, 548 F.2d at
463 (footnotes omitted).
A witness who refuses to be sworn or to
testify at all or one who, having heen
sworn, declines to testify on" Fifth
Amendment grounds, has ot been thus
made available for cross-examination.
But if he has been sworn and made
able the fact that he suffers or
loss of memory does not lessen the fact
that the defendant has been confronted
with him and presented with the opportu-
nity to cross-examine him to the extent
possible, which is all that the
Amendment requires.

[2] As evidenced by the divergent views
taken by courts considering the issue, diffi-
cult isstes are Rresented in attemptln?_ to
determine whether a defendant’s constitu-
tional right of confrontation will be violated
by use ot prior, extra-g,udlua,l statements of
a witness as substantive evidence of guilt
when the witness has been evasive or suf-
fers from a loss of memory. These issues
do not, in_our view, readily lend themselves
to resolution by the application of a gem
formula, We" believe that the best
proach lies in a case-by-case analzsw, _
mg on the extent t0 which the witness
actually testifies and can be cross-exam-
ined, aS well as on the nature and reliability
of his prior, out-of-court_statement, ~See
United States v. Rogers, 549 F.2d 490, 500
g8th C|r.1976%, cert, denied, 431 U.S, 918,

Ct. 2182, 53 LEd.2d 229 (1977).7

duce any available witness whose declarations
it seeks to use at a criminal trial." 399 U.S.
174,90 S.Ct. at 1943, 26 L..Ed.2d at 506

J., concurring) (emphasw in original.)

7. Although reliability is a question to be con-
sidered on a case-by-c: e basis, a number of
criteria relevant to evaluating the reliability of
prior, out-of-court statements have been sug-
gested by other courts. For example, in United

tates v. Snow, 521 F.2d 730, 734-35 (9'h Cir.
1975), cert, denied. 423 U.S. 1090, 96 S.Ct. 883,
4/ L.Ed.2d 101 (1976), the court dealt with the
analogous issue of whether the confrontation
clause was violated by admission against the
defendant, under the Co-conspirator exception
to the hearsar rule, of prior statements

by an accomplice. Noting that the,

tor exception does not automatically assure
compliance with the requirements ofthe con-
frontation clause, the court in Snow focused on
the reliability of the out-of-court statement.
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relevant factual inquiry in such an analysis
IS whether, under the circumstances, “the

jury will be afforded a satisfactory basis for

evaluating the truth of the out-of-court
statement. Id. at 499*

[3] . Reviewing the facts of the present

case” in this manner, it is apparent that
introduction into evidence of T.MW.'s
rand I_|ur testimony was not violative of
an Hatten's confrontation right.  T.M.
W.'s prior statement was given Under oath
and was based on her personal observations.
Moreover, T.M.W.'s testimony was corrobo-
rated by physical evidence obtained shortly
after Van Hatten's assault, by statements
which T.M.W. made to her mother and to
Ser?eant Murphy immediately after the as-
sautt, and by statements of T.M.W.'s moth-
er in the course of her testimony before the
grand jury.9

More significantly, despite her stated in-
tention to refuse to testify, and despite her
numerous lapses of memor\% in response to
particular questions, TM.W. offered sub-
stantial testimony concerning the alleged

The court relied on the United States Supreme
Court's plurality opinion Dutton v. Evans, 400
U.S. 74, 88-89. 91 S.Ct. 210, 219-220, 27
L.Ed.2d 213, 226-27 (1970), to indicate four
factors relevant to the issue of reliability:

The Dutton plurality opinion sets forth a
number of factors which were indicative of
reliability in that case: (1) the declaration
contained no assertion of a past fact, and
consequently carried a warning to the jury

a?amst giving it undue weight; (2% the de-
clarant had personal knowledge of the identi-
IK and role of participants in the crime; (3)
the possibility that the declarant was relyin
upon faulty recollection was remote; an (4%
the circumstances under which the state-
ments were made did not provide reason to
believe that the declarant had misrepresented
the defends volvement in the crime,
521 F.2d at 734. While not an exhaustive list
of factors bearing on the questlon of reliability
of a prior, out-of-court statement, we think the
four considerations listed in Snow provide
guidance on the issue and can be of assistance
to trial courts faced with issues such as that
presented in Van Hatten's case.

8. A very similar approach was rec.entlsy taken
by the Arizona Supreme Court in State v.
Allred. 134 Ariz. 274, 655 P.2d 1326 (1982). In
Allred, a child who had been sexually assaulted
by her father gave testimony at trial exculpat-
ing him. She was impeached by statements

assault and her prior v\?rand jury state-
ments. Notably, TM.W. admitted being
Present in her ome, together with her fa-
her at the time of the incident, and she
admitted having heen interviewed by Alas-
ka state troopers, who had been summoned
to her home in the early morning of Octo-
ber 1, 1950. T.M.W. did not deny making
the statements attributed to her by Ser-
?eant Murphy or the statements attributed
0 her in her mother's grand jury tesUmonX
TM.W. confirmed the fact that prior {0
testifying before the grand jury she had
talked with a prosecutor for the state about
Van Hatten's attitudes and sexual advances
towards her. T.MW. stated that she re-
called appearing and testifying before the
grand jury, and she acknowledged that she
was under oath at the time. Furthermore,
TMMW. identified her own voice on the
?rand Ejry tape and stated that, when testi-
ying before the grand jury, she told the
truth.  T.M.W. readily acknowledged that
she did not want to testify against Van
Hatten. Yet she was willing to state that

she had given earlier to an investigating officer
and a psychologist, The supreme court ap-
Proyed the use of the child's prior statements,
inding, under the circumstances, that the relia-
bility of the prior statements was capable of
being sufficiently evaluated through corrobo-
rating evidence. The court in Allred con-
sidered 'he issue as an evidentiary one_calhml;
for determination of whether the ﬁrobatlve val-
ue of the prior statement ouﬁwelg ed its poten-
tial for prejudice under Ariz.R.Evid. 403. ld.
655 P.2d at 1329-30.

9. Evidence concerning statements made by
T.M.W. to Sergeant Murphe/ was introduced at
trial through testimony of Sergeant Mmphg;
this testimony was admitted under ARGE.
801(d)(1)(A) as evidence of a prior statement
by T.M.W. inconsistent with her testimony at
trial. Evidence of T.M.W.'s statements to her
mother following the assault, as well as evi-
dence concerning the observations of T.MAV.'s
mother at the time of the incident, was present-
ed at trial in the form of a recording of Mrs.
Van Hatten's grand jury testimony; this evi-
dence was also admitted under ARE.
801(d)(L)(A). after Mrs. Van Hatten's testimony
as a witness for the defense. On appeal, Van
Hatten has not challenged the admissibility of
Sergeant Murphy's testimony or of the record-
ings of Mrs. Van Hatten's grand jury testimo-

ny.
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her reluctance was due to the fact that,
Prlor to testifying before the grand jury
he prosecutor had given her a ‘verbal
uarantee” that if Van Hatten was indicted
M.W. could |ater decline to Bress charges.
T.M.W. specifically indicated, both on cross-
examination and on re-direct examination,
that she had testified against Van Hatten
before the grand jury as a means of coerc-
ing him into obtaining counseling or psychi-
atric assistance for his problem.

There is widespread agreement that a
defendant’s right to confrontation will not
be violated by introduction of the prior
inconsistent statement of a_ witness if, in
the course of testifying at trial, the witness
acknowledges that the statement was made
and that it was true. In this regard, the
Commentary to the Alaska Rules of Evi-
dence states.

Considerable controversy has attended
the question whether a prior out-of-court
statement by a person now available for
cross-examination - concerning it, under
oath and in the presence of the trier of
fact, should be classed as hearsay. If the
witness admits on the stand thaf he made
the statement and that it was true, he
adopts the statement and there is no
hearsay problem. The hearsay problem
arises when the witness on the stand de-
nies having made the statement or admits
having made it but denies its truth.

Commentary to the Alaska Rules of Evi-
dence, Section 801(d)(1), at 219,

In the present case, T.M.W. acknowl-
ed,(t;ed appearing before the grand jury, ad-
mitted that she was under oath, identified

10. See, e.q., United States v. Distler, 671 F.2d
954 éeth ir.1981); United States v. Woods,
613 F.2d 629, 637 (leth Cir.), cert, denied, 446
U.S. 920, 100 S.Ct, 1856, 64 L.Ed.2d 275 (]1980);
United States v. Dennis, 625 F.2d 782, 794-96
Lsth Cir.1980); United States v. Moslev, 555
2d 191, 193 (8th Cir.1977), cert, denied. 434
U.S. 851, 98 S.Ct. 163, 54 L.Ed.2d 120 £1978?1:
United States v, Morgan, 555 F.2d 238, 242 (9t
Clr.l977g; United States ex rei. Thomas V.
Cuyler, 548 F.2d 460, 463 (Zard C|r.1977g; Unit-
ed States v. Rogers, 549 F.2d 490, 498-500 (8th
Cir.1976), cert,"denied, 431 U.S. 918, 97 S.Ct.
2182, 53 1.Ed.2d 229 51977); United States v.
Castro-Avon, 537 F.2d 1055, 1057 (9th Cir),
cert, denied. 429 U.S. 983, 97 S.Ct. 501, 50
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her testimony for the jury, and expressly
stated that her grand jury.te.stlmonr Was
truthful. Moreover, in testifying as to her
reluctance to be a witness af trial and her
reasons for testifying before the grand
jury, TM.W. afforded the ]u_r% with a more
than ample basis upon which to evaluate
her credibility at trial and the truthfulness
of her testimony before the grand jury.
Numerous cases support the ~proposition
that admission of prior inconsistent state-
ments under such circumstances is appropri-
ate and does not amount to a denial of the
right to confrontation.l) We therefore hold
that introduction of TM.W.'s grand jury
testimony was proper and did not deprive
Van Haften of his constitutional right of
confrontation.

TESTIMONY CONCERNING INVOCA-
TION OF RIGHTS TO COUNSEL
AND TO REMAIN SILENT

~Van Hatten also argues that his convic-
tion must be reversed because evidence
presented by the state at trial violated his
constitutional rights to counsel and to re-
main silent. The prosecution’s first witness
at trial was Alaska State Trooper John
Adams, Trooper Adams testified briefly,
indicating that early in the moming of Oc-
tober 1, 1980, Mrs. Van Hatten contacted
him and complained that her husband had
attempted to rape TM.W. Trooper Adams
stated that he went to the Van Hattm
residence together with Seageant Murphy,
that he eventually arrested” Van Hatten
and that, following the arrest, he observed
fresh scratches and an apparent hite mark

L.Ed.2d 594 (1976); United States v. Payne,
492 F.2d 449, 454 (4th Cir.), cert denied, 419
U.S. 876, 95 S.Ct. 139, 42 L.Ed.2d 116 (1974):
and United States v. Insana, 423 F.2d 1165 (2d
Cir.), cert, denied, 400 U.S. 841 91 S.Ct. 83,27
LEd.2d 76 51970). Cf. United States v. Orrico,
599 F.2d 113, 117-19 (6th Cir.1979) (witness’
alleged grand jury testimony, although proper-
ly received in evidence when witness could not
recall details of the crime, was insufficient to
su?port a conviction because the evidence was
only marginally admissible due to lack of prop-
er foundation and hecause no other evidence
was gresented connecting defendant with the
crime).
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on Van Hatten. At the conclusion of
Trooper Adams' direct examination, the fol-
lowing dialogue occurred:
Q Okay. And it was Seweant Murphy
that talked with [T.M.W.].
A Right.

Q Okay. And I take it you did not talk
with the defendant about this matter
in any detail.

A No. Basically after we woke him up
we asked—Sergeant Mu_rph[y asked
him what happened to his face and
that stuff and he stated that a muf-
fler had fell on his face at work.

Q Okay.

A" He was then advised of his rights and
he re%uested to have his attorney
present ...

Q Okay.

A ... before any more questioning.

Q You did not ask him any further
questions?

A No, | did not.

Q MR. MURPHREE: I'll pass the wit-
ness.

There was no objection or motion to strike
voiced in response to this testimony, nor
was it subsequently called to the attention
of the trial court

Van Hatten nevertheless contends on ap-
Eleal that Trooper Adams' reference to Van
fatten’s invocation of his right to remain
silent and lo obtain counsel constitutes
plain error and warrants a new trial. In
advancing this argument, Van Hatten relies
primarily on Dorman v, State, 622 P.2d 448,
457 LAIaska 19811(, and Gunnerud v. State,
611 Px2d 69 (Alaska 1980). In Dorman, the
supreme court held that reversal of a mur-
der conviction was requ rad as a matter of
Plaln error when the prosecutor, during his
inal ar?ument to the jury, specifically re-
ferred fo the fact that Dorman had re-
mained silent when interviewed by the po-
lice. In determining that plain error under
Criminal Rule 47&b) existed, the court relied
on the fact tv . the prosecutor had specifi-
cally asked Dorman's jury to draw an infer-
ence of guilt from exercise of the privilege
to remain silent. Gunnerud v. State is fac-

tually closer to Van Hatten's case but did
not involve plain error. In Gunnerud, the
trial court permitted the jury to hear a tape
recording of a search conducted at Gunne-
rud's apartment.  Gunnerud was at the
apartment when the search was made, and
the recording contained a passage in which
she was given Miranda warnings and in-
voked her right to remain silent. Over
objection b?; the defense, the trial court
Permltted the jury to hear this portion of
he recording. “ 611 P.2d at 75. On appeal,
the supreme court found that Gunnerud's
constitutional rights to counsel and to re-
main silent were violated when the Lury
was allowed to hear her assertion of these
rights; finding the evidence against Gunne-
rud to be strong but not overwhelming, the
court concluded that the error was not
harmless beyond reasonable doubt. 611
P.2d at 76.

[4]  When the circumstances of the

resent case are considered in the light of

orman a%d Gunnerud, we believe that the
uestion of plain error is extremely close.

riminal Rule 47(b) provides: “Plain errors
or defects affectmg substantial rlghts may
be noticed although they were not brought
to the attention of the court." This rule
has been interpreted as follows:

Under the doctrine of “plain error” em-
bodied in Alaska Rule of Criminal Proce-
dure 47(b), this court will not take notice
of an error not brought to the attention
of the trial court unless it affects a sub-
stantive right and is obviously prejudicial.
N. *all errors of constitutional dimension
mu- be examined in degth under this
standard, Sec Gilbert v. State, 598 P.2d
87, 92 (Alaska 1979).

Dorman v. State, 622 P.2d at 457 (footnotes
omitted). Gunnerud v. State, which was
decided hy the Alaska Supreme Court prior
to Van Hatten’s trial, makes clear the fact
that Trooper Adams’ testimony c_oncernlngf
Van Hatton's decision to remain silent unti
he obtained an attorney was inadmissible.
In this sense, the error was obvious. It is
also apparent that the error affected a sub-
stantive right, since it directly impinged on
Van Hatten's constitutional rights to coun-
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sel and to remain silent. In context, how-
ever, it is far less obvious that Trooper
Adams' testimony was actually prejudicial.

While the court in Dorman found plain
error where there was an express comment
on the defendant's exercise of his right to
remain silent, in the present case no com-
ment was involved; Trooper Adams' testi-
mony constituted a reference to, but not a
comment on, Van Hatten's decision to re-
main silent  Moreover, the reference was a
brief and passing one, and it was not direct-
lK elicited by the prosecutor's questioning.

t no point’in his final ar%ument did the
Prosecutor mention this evidence. In fact,
he prosecutor made no specific reference to
any part of Trooper Adams' testimony dur-
ing final argument, focusing instead on the
statements of T.M.W. and Mrs. Van Hatten.

(All of these circumstances significantly
diminish the p033|b|||t% of any prejudicial
impact flowing from the improper testimo-
ny conceming Van Hatten's decision to re-
main silent. ~ While the evidence of Van
Hatten's guilt was, perhaps, less than over-
whelming, it was certainly compelling.
Furthermore, it is particularly significant
that the hasic thrust of the final jury argu-
ment made by Van Hatten's counsel was
that Van Hatten had been attempting to
have sexual contact with T.M.W.—a lesser
form of assault than that involved in an
attempted rape—but that he did_not intend
to rape her. Even assuming the jury might
have been inclined to infera consciousness
of guilt from Van Hatten's silence, any such
inference would have been equally consist-
ent with either an intent to rape or an
intent to have sexual contact on Van Hat-
ten's part.1l

~ Even given these considerations, the hold-
ing in Gunnerud makes it evident that, if a

11 Van Hatten did not testify at trial; the jury
was given an instruction stalln? that the de-
fendant had a right not to testify and that no
inferences could be drawn from Ris exercise of
that right. We consider this instruction to less-
en the possibility that actual prejudice resulted
from Trooper "Adam’s statement. Trooper
Adam's testimony constituted a reference to
Van Hatten's silence, and did not involve a
direct comment on the silence. The testimony
was thus less likely to cause prejudice and was
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_tlmel?/ objection had been made, the error
in referring to Van Hatten's silence could
not be deemed harmless beyond a reasona-
ble doubt. Van Hatten emphasizes this
fact on aE)_peaI. Van Hatten insists that he
has established ﬁlam error and is entitled to
relief because the obviousness of the error
In this ctse is uncontroverted and because
the error involved the violation of a consti-
tutionally protected right.

[5] We believe, however, that Van Hat-
ten “misperceives the requirements of the
plain error rule. A party relying on plain
error must go beyond a mere showing
error was committed and that the error
involved a constitutional right.  As held in
Gilbert v. State, 598 P.2d 87, 92 (Alaska
1979).

{N]o_t all constitutional claims require ex-
ensive review under the plain error rule.
To say that asserted errors of constitu-
tional dimension must all be examined in
depth under the plain error rule would
circumvent the strong basic policy which
requires that, in order to preserve an
error for appeal, an objection must have
been made in the trial court.

Thus, the plain error rule has been held to
embody the requirement that the error
complained of be obviously PrE]UdICI_aL Id.
There has been little effort to define the
obvious prejudice requirement of tv? plain
error rule. "We think it clear, however, that
the term obvious prﬂudlce demands the
application of a standard more stringent
than the harmless beyond a reasonable
doubt test applied to determine harmless
error in cases where errors of constitutional
dimension are preserved for appeal by time-
ly objection. See Chapman v. California,

more susceFtible of being mitigated by a cura-
tive instruction. Cf. Padgett v. State. 590 P.2d
432, 434-35 (Alaska 1979) (differentiating be-
tween an improper comment in testimony and
an improper comment during fmallar?ument
and noting that the former is more Likely to be
cured by aﬁury mstructlong. See also Jolley v.
State, 655 P.2d 784. 785-8 .EAIaska App.1982)
(holding that an error similar to that in the
present case was cured by an appropriate jury
instruction).
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[6] The correct measure of obvious prej-
udice under the plain error rule must, we
believe, fall far closer to the more flexible
standard of harmless error employed in
cases where non-constitutional ~ ror is in-
volved: whether it can be fairly said that
the alleged error did not appreciably affect
the jury’s verdict. See Love v. State, 457
P.2d 622, 6L -32 (Alaska 1969). We think
that the Lo’ ¢ standard of harmless error is
particularly well suited for determinin
whether obvious prejudice has occurred,
since the primary qoa_of the standard is to
assure fundamental fairness to the accused,
the same basic goal with which the plain
error rule is concemed.

~ The obviousness of the error committed
in this case, the ease with which it could
have been avoided, and the fundamental
nature of the rights which it affected are
all factors that weigh heavily in favor of a
finding of plain erfor in this case. How-
ever, consideration of the totality of the
circumstances presented in this Case does
not convince us that the improper reference
to Van Hatten's silence had an appreciable
effect on the jury’s verdict. For this rea-
son, we are compelled to find that Van
Hatten has failed to make a showing of
obvious_prejudice, as required by Criminal
Rule 47. We hold that Trooper Adam’s
testimony did not constitute plain error.

EXCESSIVENESS OF SENTENCE

Van Hatten's fini.l contention is that his
sentence of ten ye:rs' imprisonment, with
eight suspended, is excessive. We reject
this contention.

~ Evidence available to the sentencmg
udge established that Van Hatten ha
een convicted of robbery in 1959 and of
embezzlement in 1963. For the latter of-
fense, he received a sentence of three years'
imprisonment.  Inaddition, Van Hatten
had accumulated a fairly extensive record
of convictions for alcohol-related misde-
meanors;  most noteworthy were three
drunk drlvm%wconwctmns_ente_red against
him in the two-year period immediately

Elreceding commission of this offense. Van
atten's assault of T.MW. was committed
while he was intoxicated.

Evidence presented at '* ' and at the
sentencing hearing also indicated that Van
Hatten's assault of T.M.W. was not an iso-
lated incident. Van Hatten had repeatedly
assaulted T.M.W. over a period of approxi-
mately five years. Moreover, it was re-
vealed that Van Hatten had been involved
in a long series of sexual assaults against
T.MW.'s older sister, JW. In 1976, Alaska
State Troopers received a report that Van
Hatten had assaulted J.W., who was then
fifteen years of age. J.W. was interviewed
and stated that Van Hatten had sexually
assaulted her with vary!n? degrees of in-
tensity, including sexual intercourse, for ap-
proximately two years. T.M.W. was also
Interviewed at the time and indicated that
she had witnessed some of the assaults and
that Van Hatten had also attempted to
molest her. Van Hatten was then inter-
viewed, and he admitted involvement in the
sexual assault of J.W,, but explained that
JW. had instigated his conduct by leading
him along. Formal prosecution was appar-
ently dropped in return for a promise by
Van' Hatten to undertake a course of family
counseling. ~ According to the pre-sentence
report in"this case, however, Van Hatten
mzlide only one contact with a family coun-
selor.

At the time of sentencing, Van Hatten
was forty-two years of a?e. Despite his
long-stariding problem of alcohol abuse and
his extei sive misdemeanor history, he had
maintained a good emgloyment record and
was active in the Fairbanks business com-
munity. Upon review of the circumstances
involved in' this offense, as well as other
Pertment information concerning Van Hat-
en's background, the probation officer as-
signed to Write Van Hatten's presentence
report recommended the sentence that was
ultimately imposed by the court.

.{7,8] Van Hatten's initial contention
with respect to sentencing is that, in impos-
ing the sentence, Judge Taylor penalized
him for exercising his right to have a trial.
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A review of the sentencing remarks, upon
which Van Hatten predicates this claim re-
veals that it is unfounded. Van Hatten
also argues that Judge Taylor improperly
failed t0 give adequate consideration to the
sentencing %oal of rehabilitation.  We are
mindful of the fact that the trial court is
assigned primary responsibility for sentenc-
ing;” included in this reSpO_nS.IbI|I'[?]/ Is the
task of weighing and determining the prior-
ities to be given to various sentencing goals.
Asitoi.ia v. State, 508 P.2d 1023, 102 égAlas-
ka 1973): Nicholas v. State, 477 P.2d 447,
448-49 (Alaska 1970). Given Van Hatten's
conduct in the present case, given his long-
standing history of similar conduct, and giv-
en his prior record of criminal misconduct,
we cannot conclude that Judge Taylor was
clearly mistaken in imposing the Sentence
of ten years with eight suspended. McClain
v. State, 519 P.2d 811, 813-14 (Alaska
1974).2

The conviction and sentence are AF-
FIRMED.

COATS, J., not participating.

SERDAHELY, Superior Court Judge,
concurring in part and dissenting in part.

| generallY agree with the majority's
treatment of, and conclusions regarding,
the issues of the admissibility of TMW.'s
prior inconsistent statements, “confrontation
clause and cross-examinat ;W ations
regarding such statemer claim d
excessiveness of Van 1 sentence.
On the question of the effect of Trooper
Adams' testlmorgjy, however, | am compelled
<0 respectfully dissent from the majority’s
conclusions.
spemflcallk/, | generally agree with
... ity that 'the question of plain
error is extremelg/ close” and that pursuant
to Gunnerud v. State, 611 P.2d 69 (Alaska
1980), “if a timely objection had been made,

12. In his reply brief, Van Hatten has argued,
for die first time, that his sentence exceeded
the presumptive term prescribed for a second
offendi. (four years) and that it therefore vio-
lates our holding in Austin v. State, 627 P.2d
657 (Alaska App.1981;. He also cites Andrews
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the error in referring to Van Hatten's si-
lence could not be deemed harmless beyond
a reasonable doubt.” | further agree with
the majority that Dorman v. State, 622 P.2d
448 (Alaska 1981) ?whereln the Prosecutor
commented during tinal argument upon the
defendant's invocation of his right to

main silent) is distinguishable from the in-
stant case. And, | also agree with the
mag,orltY's conclusion that in the absence of
a fimely objection at trial, a defendant
seeking to establish plain error for the first
time on appeal should meet a standard
more stringent than the "harmless beyond a
reasonable doubt” test, i.e., should” show
some prejudice or that the alleged error
could well have affected the jury’s verdict

Given the foregoing, however, 1 am un-
able to conclude that the challenged testi-
mony in the instant case was not prejudicial
to the defendant or did not, in some mean-
ingful way, affect the Lu ryv erdict, Rath-
er, | believe that the Alaska Supreme
Court's comment. in Gunnerud applies with
equal force to this case:

We can see no reason why it was neces-
sary for the prosecution t0 introduce the
portion of the recording into evidence
other than to show an inference of ?unt
at the expense of the appellant’s rights to
counsel and to remain Silent.

611 P.2d at 76 (footnotes omitted).

Accordingly, consistent with the policy
and holding of Gunnerud, | would reversg
the judgment of the lower court on this
issue and remand the case for a new trial.

KEYfiUMSERSI

v. State. 552 P.2d 150 (Alaska 1976), and main-
tains that the total length of his sentence, in-
cluding the eight years of suspended imprison-
ment, 15 unjustified. We find no merit in these
arguments. See Tazruk v. State. 655 P.2d 788,
789 (Alaska App.1982).
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testimony of Miklik's medical expert, who
said that "work aggravation of the hypor-
tensive arteriosclerotic heart disease caused
plaintiff's disability". The [>oard later
found that Miklik was the victim of Inart
damage, concluding that "the stressful em-
ployment aggravated the | re-existing ane-
riosclcrotic heart conditior”. Such a haul
assertion completely ignores Kostamo.

The main issue in two of the five cases
which comprised Kostamo was whether
there had been heart damage. The Court
stated that the occurrence or non-occur-
rence of a heart attack is a purely medical
dispute; faced with conflicting expert testi-
mony, the WCAB was compelled to decide
the issue. The board ctncluded that in
neither case had a heart attack occurred;
thus, there was no hear; damage. This
Court affirmed and emphasized that absent
such "proof of heart dnmigc, the presence
of arteriosclerosis alone would not support
nn award of benefits.

"Although there is a causal relationship
hetween the underlying disability, arterio-
sclerosis, and [claimants') inability to con-
tinue working, that diiability was not
caused and could not have been aggravated
by their employment." K istamo, 405 Mich,
p. 118,274 N.W.2d 411,

[7] Even if the WCAB had had ade-
quate support for its finding of heart dam-
age in Miklik, the board further failed to
show a sufficient link bet veen the damage
and ihe workplace. Then; must be a rela-
tionship proved between the damage anil
SFeCIflc incidents or events at work. Gener-
al conclusions of stress, a ixicly, and exer-
tion over a period of time ilo not satisfy this
accord requirement Thcr; must lie enough
detail about that which precipitated the
heart damage to enable .he factfinder to
establish the legal connec ion by a prepon-
derance of the evidence.

[8] The link txslween ‘he work and the
heart damage need only be one of reasona-
ble relationship of cause and effect Other
possible or probable cause i need not lie ex-
cluded beyond doubt Eirther, the work

need not be the sole cause of the damage;
it is sufficient if the employment is a cause.
The factfinder must identify and evaluate
the discrete factors of employment which
arc connected to the damage. The Kosta-
mo Court noted several examples which
have lieen regarded as significant by courts
and commentators: tengxiral proximity of
the cardiac episodes to the work cx|iericncc,
hot and dusty conditions, repeated return to
work after a cardiac episode, and mental
stress.

The WCAB's conclusion in Miklik that
general stress existed without a link be-
tween a sjKcific incident of employment
and a specific cardiac episode does not suf-
fice Accordingly, we reverse the decision
of the WCAB.

The present Court, while unanimously
concurring in this opinion, is equaII%/ divided
on the question of whether, in light of the
reversal of the WCAB, this case should lie
remanded for further proceedings. Not
wishing to affirm the WCAB by such divi-
sion, a majority of the Court directs that
this case he remanded to the WCAB for
further proceedings not inconsistent with
this opinion.

LEVIN, KAVANAGH, WILLIAMS.
COLEMAN and RYAN, JJ.. concur.

(0 Imimnsnin

PEOPLE of the State of Michigan.
Plaintlff-Appellce,

v.
John L. KREINER, Defendant-Appellant.
Docket No. 68114,
Supreme Court of Michigan.
Dec. 22, 1982.
Rehearing Denied Feb. 22,1983.

Defendant was convicted in the Circuit
Cour', Wayne County, Joseph II. Sullivan,
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The defendant was charged with second-
degree criminal sexual conductlas a result
of ‘what was alleged to have occurred be-
tween him and & six-year-old girl during
the moming of July 3,"1979.

The child could not relate ut trial the
details of what had occurred on Ju(liv 3. She
would. onIK say that the defendant had
come into her liedroom and had done some-
thm% "had". Her mother exRIamed that
the Qefendant was a friend who had come
to visit the ﬁrecedmg evening and had sIeFt
on the couch that night. The mother testi-
fied that she got up around 10:30 or 11 a.m.
She dressed and took her daughter to eat.
On the way home from the restaurant, she
had a conversation with her daughter. De-
fense counsel interrupted with an_objcclion
that the contents of the conversation” would
be hearsay. The trial judge relied on the
tender years exception to the hearsay rule
to allow the testimony und noted also that
there had been little delay in the communi-
cation to the molhe : o

“Here, in this instance, the child being
seven [at the time of trlall], apparently
alleges to her mother the following morn-
ing that a certain act occurred. The pas-
sage of lime is minor, comparative!'
speaking, as it was the first opportunity,
a visit with the mother in the moming,
the child had to talk to the mother, who
took her out in the car to breakfast and
on the way back the child related this
inciden"  Therefore, "m going to over-
rule the objection anil |icrmit the testimo-
ny. Thank you.

"| should comment further that | feel
that is adequate explanation for what
little delay tnere was. There really was
very little delay."

The mother then testified as follows:

‘Q. * + * What did she tell you?

"ct, She said that he had fondled her
female genitals and, well, that he had—

was plagmg with her too-loo.

"Q. She said that he was playing with
her loo-too?

3. MCL} 750520c; MSA. § 2t 788(3).

"A. Yes. She said that he had done
somethmthat hurt and then he slopped.
“Q What is a loo-too, if you know?
"A  That i~ what me and her refer to
as her female genitals.
"0, 1see. _ _
‘A And she had said that he had laid
on top of her and that he had touched her
with his_penis.
“Q.. Did she tell you where he touched
her with his penis?
“A. On her legs."
A?_ain, over objection on hearsay grounds,
a palice officer was permitted to tesmY as
to his conversation with the child later that

ay, .

“A.** ' She said that he took out
his thing and asked her to touch it. And
she told”him r.o that she wouldn't And
then he pulled down her pants and began
touching her,

“| asked her where he touched you
‘where you peeT And she said yes, nd
| said, *Did" it hurt”” And she said ‘No,
Just alittle hit', and 1said, 'Did he put it
inside where you pee a little bit? and
she said Yes.. . .

“And 1 said, 'Did you want him to do
tlhat?l‘ And she said no. 'l told him to
slop.

P| said, ‘Did he stop?" and she said no.

"| said, 'How long did he do that?

"She said he kepf doing it until he
started rubbing his thing,

" | sec. ]

A | said, ‘Then how Ion? did he rub
his thing, for just a couple of seconds, or
what?" “And she told me he rublicd it for
¢ long time, and at that ﬁomt | didn't
know"how to exactly ask ner if he had

gjaculated and | asked her, ‘Did it s?n?'

nd she said no, that it hadn't and that

?Nas the extent of the interview at that

ime.

The defendant testified that nothing oc-
curred that morning between hint and’ the
child. Hu had showered about 9 a.m. and
left  The trial judge concluded that the
defendant did have Sexual contact with the

child, and he foes
charged. The Q
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child, and he found Ihu defendant guilty as
chargetl.  The Court of Appeals affirmn|
the ilefc idant's conviction.

A
[1,2] Before addressing the precise is-
sue whether the tender years exception sur-
vival the adoption of the Michigan Roles of
Evidence, we lielievc the treatment of this
case by the courts Iwlow * suggests a need
to examine the rommon-law definition of
that exception and how it was misapplied
here. The exception does not permit the
introduction of any conversation with the
infant victim regarding the details of the
crime; it permits hearsay only to corrobo-
rate the testimony of the complainant:
"The rule in this State is that whore
the victim is of tender years the testimo-
ny of the details of her complaint may be
introduced In corroboration of her evi-
dence. if her statement is shown to have
lieen spontaneous and without indication
of manufacture; and delay in making the
complaint is excusable so far as it is
caused by fear or other equally effective
circumstance.”  People v. Baker, 251
Mich. 322. 326, 232 N.W. 381 (1930).
(Emphasis added.)
The rule came into Michigan jurisprudence
in People v. Gage. 62 Mich. 271,28 N.W. 835
(1886), as one allowing hearsay in corrobo-
ration of the testimony of n complainant.
In this case, the hearsay was not used for
corroboration, but to supply the very ele-
ments of the crime. Consequently, the
tender years exception was not available to
justify admission of either witness's testi-
mony.
|3] In Baker, the Court also limited the
lender years exception to the first rom-
plaint made:

4. The Court of APpeaIs did find the police offi-

cer's hearsay leslimony Inadmissible, bul for a
different redson: ]
"The hearsay account related b¥] Officer
Hayes presents another situation, however.
By his own testimony, durum his Infrrroga,
lion of %the_chlld). Ihc'girl merely replied yes'
or 'no* o his questions. Officer Hayes' ques-
tioning. then, actually constituted the hear-

Mich. 719

"The statement by Ihirothy to Mrs.
Alariv was not an original cou;i/aint unit
was not admissible. But, because of ad-
missions by defendant of Dorothy’s
charge of indecent lilierties, substantially
as she made it lo Mis. Schmidt and Mrs.
Alarie, the testimony of her statement lo
the latter was not prejudicial or reversi-
ble error." 211 Mich. 326. 232 N.W. 38L.
(Emphasis added.)

The child's "statement™ lo the police offi-
cer, in this case, came after the original
complaint to the mother, and therefore it
was also inadmissible for that reason.

R

The tender years exception, as restated in
Baker, did not survive adoption of the Mich-
igan Rules of Evidence. MRE 101 provides
that “[tlhesc rules govern proceedings in
the courts of this state to the extent and
with the exceptions stated in rule 1101".
None of the rule 1101 exceptions are appli-
cable here. MRE 801(c) defines hearsay as
“a statement, other than one made by the
declarant while testifying at the trial or
hearing, offered in evidence to prove the
truth of the matter asserted”. MRE 802
provides that “[h)earsay is not admissible
except as provided by these rules”. MRE
S03 provides 23 exceptions to the hearsay
rule, none of which encompass the tender
years exception as Baker defines it

(41 The Michigan Rules of Evidence
were based on the Federal Rules of Evi-
dence. The comparable FRE 803 coatains
21 exceptions. The twenty-fourth would
permit hearsay not otherwise qualifying
“hut having equivalent circumstantial quar-
antees of trustworthiness”. The committee
which assisted in creating the Michigan
rules recommended to the Court the

say account related at trial. Additionally, Ihc
record falls lo support a finding Ihal (the
child] was sliU under the effects of the star-
tling event at the time of the officer's interro-

ation."

he Court ne\ertheless found the error harm-
less because the testimony duplicated that of
the mother which had alréady been admitted.
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adoption of a comparable MRE 803<24);s
even though tho committee recognized it
had “no counterpart in prior Michigan
law"* We did not, however, adopt an MRE
803(24). Finding no applicable exception
in the Michigan Rules of Evidence, we con-
clude that the tender years exception did
not survive the adoption of those rules.

C
Our inquiry is not at an end, however.
MRE 803(22) allows the out-of-court state-
ment of a declarant available as a witness
to be admitted if it is:

“A statement 'selating to a startling
event or condition made while the declar-
ant was undei stress of excitement
caused by the event or condition."

We addressed the excited utterance ex-
ception to the hearsay rule in People v. Geg,
406 Mich. 279, 252, 278 N.W.2d 304 (1979):

"Otherwise objectionable hearsay testi-
mony may be admissible if it amounts lo
an excited utterance. * * *

"To come within the excited utterance
exception to the hearsay rule, a state-
ment must meet three criteria: (1) it
must arise out of a startling occasion; 4
2) it must be made before there has been
ime to contrive and misrepresent; and
(3) it must relate lo the circumstances of
the startling occasion.

,"tStartIing enough to produce nervous ex-

citement end to render the utterance spontane-
ous end unreflecting.”

_[5] This rule would support the admis-

sion of a hearsay statement by a child of

tender years in a sexual assault case, if the

foundation criteria of the rule are mcL*

[6J The record in this case has not been
developed sufficiently for us to determine if

5. 399 Mich. 1009.
«. 399 Mich. 101S.

7. 402 Mich. cxtx. See also Robinson, Current
Issues In Michigan Eiidencc [j», 61 Mich.
BarJ. 330, 332-333 (May, 1952).

8. "If the utterance of a child of ‘tender years’
relates to a ‘startling event or condition" and
was made while the child was ‘under the
stress of exdtement caused by the event or

1?9 NORTH WESTERN REPORTER, 2d SERIES

the criteria were met so as to allow the
mother's testimony to lie admitted. For
example, it is unclear how much time ex-
pired lietween the alleged assault and the
[K>int at which the child related lo her
mother what had occurred. It is clear that
the child tlitl not tell her mother at "the
first opportunity'] as the trial judge said,
liecause the mother and child were alone
during a car trip In a restaurant, during the
meal at the restaurant, and during |iart of
the trip home before the conversation in
question occurred. A new trial is required,
at which the prosecutor may attempt to
establish a foundation for admitting the
testimony under MRE 803(2).

In lieu of granting leave to nplieal, pursu-
ant to OCR 1963, 853.2(4), we reverse the
judgments of the Court of Aplieals and the
circuit court and remand the cise lo the
circuit court for a new trial.

FITZGERALD, CJ, and LEVIN. KAV-
ANAGH and RYAN, JJ., concur.

WILLIAMS, Justice, concurring.

| concur except | believe the mother's
testimony was admissible.

COLEMAN, Justice, dissenting.

| dissent in |mrt. | would affirm the trial
judge on tho liases of the totality of the
record before him and in light of the fact
that defendant was a friend of the hapless
child's mother, thus placing said child in a
position totally unlike that of an assault by
a stranger. Here, withdrawal till she might
sort out her fears and explore her mother's
temper was understandable—as opposed to
crying out sliontancnusly against the as-
sault of a stranger. | cannot fault the trial
judge for his sensitivity to this distinction.

condition,’ the statement may he admitted as
an excited utterance under Rf’._803(72§. See
Peogle e Cobb. 108 Mich Al||> 57.1 |31t
N\2d 795] (1981). On the other hand, it
these requirements are not met, the mere fact
that the declarant Is cf 'tender years' and
makes a statement in a sex-related case does
not {)rowde a basis for admitting the state-
ment under the so-called res geStae’ excep-
tion. 61 Mich BarJ 332."
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Criminal Rules

(r) Admissibility of Evidence. Evidence which would be
legally admissible at trial shall be admissible before the grand
jury. In appropriate cases, however, witnesses may be presented
to summarize admissible evidence if the admissible evidence will
be available at trial. Hearsay evidence shall not be presented to
the irand jury absent compelling justification for its introduc-
tion. If hearsay evidence is presented to the grand iurv. the
reasons for its use shall be stated on the record.

(s) Discharge and Excuse. A grand jury shall serve until
discharged by the presiding superior court judge of thejudicial
district but no grand jury may serve more than 5 months, un-
less for good cause such period is extended. The tenure and
powers of a grand jury are not affected by the beginning or
expiration of a term of court. At any time for cause shown the
presiding judge may excuse a juror either temporarily or per-
manently, and in the latter event saiddjudge may impanel
another person in place of the juror excused.

(t) Delegation of Duties. Whenever a superior court is
sitting other than where the presiding judge is sitting, the presid-
ing judge may delegate his duties under this rule to another
superior court judge. (Amended by Supreme Court Order 136
dated August 27, 1971; by Supreme Court Order 136A dated
September 13, 1971; by Amendment No. 1 to Supreme Court
Order 136 dated October 17, 1972; by Supreme Court Order
146 effective October 31, 1971: by Amendment No. | to Su-
preme Court Order 146 effective October 31, 1971; by
Supreme Court Order 157 effective February 15, 1973; by
Supreme Court Order 216 effective October 1, 1975; by
Supreme Court Order 261 effective December 30, 1976: and by
Supreme Court Order 539 effective October 1. 1982)

¢) CROSS REFERENCE: Ciini. Form 12

d) CROSS REFERENCES: Crim. Forms 11,12

h) CROSS REFERENCES: AS 12.40.030; AS 12.40.040; AS 12.40.050; AS
12.40.060

(i) CROSS REFERENCE: AS 12.40.070

(1) CROSS REFERENCE: AS 12.40.090
(
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