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D a t e ______ 5 - [o'- j L ___________

Mr. P r e s i d e n t

The C o m m i t t e e  on C&RA___________________________ c o n s i d e r e d  CSHB 327 (Jud) am

relatin g to p r o t e c t i o n  for public employees.

a nd (a m a j o r i t y  of the committee) (the committee), reports it b a c k  w i t h  
the f o l l o w i n g  recomm endations:

['£] do pass

[ ] do pass w i t h  a t t a c h e d  a mendment(s)

[Y] r e p l a c e  w i t h / o r  adopt S  CS for
[ ] n e w  title
[yj same title and r ecommends .

[ ] and a t t a c h e d  a " L E T T E R  O F  INTENT" ' [ ] N E W  F I S C A L  NOTE
r.

[ ] r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e c o m m e n d s  r e f e r r a l  to '•_______________________________________ C o m m ittee

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N S

C O M M I T T E E  R E P O R T

S E N A T E

FURTHER: JUDICIARY

2 / 2 0 / 8 6

C h a i r m a n

M U )

C h a i r m a n  r e c o m m e n d a t i o n

M E M B E R S  S I GNI NG 
DO PASS



Original sponsors: Koponen, Thompson,
Marrou, et al

BY THE COMMUNITY AND REGIONAL 
IN THE HOUSE AFFAIRS COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 327 (C&RA)

IN THE LEGISLATURE OF THE STATE OF ALASKA

I
FOURTEEN TH LEGISLATURE - SECOND SESSION

A BILL |

For an Act entitled: "An Act relating to pr otec t i o n  for public employees." ,

BE IT ENACTED BY THE L E GISL ATURE OF THE STATE OF ALASKA:
iI

* Section 1. AS 39.51 is amended by adding n e w  sections to read:

A R T I C L E  2. PROTECTION FOR PUBLIC EMPLOYEES. |

Sec. 39.51.100. EMPLOYEES PROTECTED. (a) A public employer may 

not discharge, threaten, or otherwise discrimina te against an employee 

regard ing the employee's compensation, terms, conditions, location, or 

privileges of employment because

(1) the employee, or a p e rs on acting on b ehalf of the 

employee, reports to a public body or is about to report to a public 

body, reason a b l y  believing  the report to be true:

(A) a v i o l a t i o n  of a state, federal, or municipal law, 

r e g u l a t i o n  or ordinance;

(B) a substantial and specific danger to public health 

or safety; or

(C) mismanagement, a gross waste of funds, or an abuse 

of authority;

(2) the employee is requested by a public body to p a r t i c i­

pate in a court action or in an investigation, hearing, or inquiry

held b y  that publi c body.

(b) This section does not require an employer to compensate an 

employee for parti c i p a t i o n  in an investigation, hearing, or inquiry 

held by a public body.

(c) This section and AS 39.51.110 do not apply if the report

-1- SCS CSHB 3 2 7 (C&RA)
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made under ( a ) (1) of this section discloses infor mation that is l e g a l­

ly required to be confidential.

(d) A p e rson w h o  alleges a v i o l a t i o n  of this section may bring a 

civil action for appropriate injunctive relief, actual damages, or 

both, w i t h i n  90 days after the occurr e n c e  of the alleged violation.

(e) The p erson  must show by clear and convincing evidence that 

the employer v i o l a t e d  (a) of this section.

(f) The provisions of AS 39.51.100 - 39.51.120 do not diminish 

or impair the rights of a person u nder a collective bargaini ng a g r e e­

ment .

(g) An employer shall post n o tice s and use other appropriate 

m eans to inform employees of their protections and obligations under 

AS 39.51.100 - 39.51.120.

Sec. 39.51.110. RELIEF AND PENALTIES. (a) The court may order 

an employer to reinstate the employee, pay the employee b a c k  wages, 

reinst ate fringe benefits and seniority rights, and pay actual d a m­

ages .

(b) A p ublic b o d y  m a y  not disqua lify a person who alleges a

v i o l a t i o n  of AS 39.51.100 - 39.51.120 f r o m  e ligibil ity to

(1) b i d  on contracts w i t h  the public  body;

(2) receive land under a law of the state or an ordinance

of the municipality;

(3) receive another right or b e n efit to which the person is

entitled.

(c) A p ers on who violates AS 39.51.100 - 39.51.120 is liable for 

a civil fine of not m o r e  than $ 10,000.

(d) A person who attempts to prevent anot her p erson from m ak ing 

a report or pa rtic i p a t i n g  in a m a t t e r  under AS 39.51.100(a) w i t h

intent to impede or pre vent a public inquiry on the m a t t e r  is liable

SCS CSHB 3 2 7 (C&RA) - 2 -



for a civil fine of not m o r e  than $ 10,000.

Sec. 39 51.120. DEFINITIONS. In AS 39.51.100 - 39.51.120,

(1) "employee" or "public employee" means a person who 

performs a service for wages or other r e m unerati on under a contract of 

hire, w r i t t e n  or oral, express or implied, for a public employer;

(2) "employer" or "public employer" includes the state, a 

public or quasi-public corporation or a uthority established by law, 

the Univer sity of Alaska, a municipality, and a political subdivision 

of the state;

(3) "public body" includes a federal, state, or municipal 

officer or agency.
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r e f  r e s e n  v a i  i v e  n  m  l o  k o p o n e n  

p o u c h  v

J  O  I i  L  A  i j  , A l \  . - > 9 8  ‘ I MAY 9 .  I 9  S 6

ATTN; DOUG/ YATES 

G E NT L E ME N;

ENCLOSED I S  A COPY OF JUDGE SGUTER D E C I S I O N  OK - 1 / 3 0 / 8 0  D E N Y I N G  MY 

REQUEST F Or RE I N S I ATEMENT TO MY P O S I T I O N .  H I E  F O L L O W I N G  I S SOME OF 

THE BACK GROUND ON THE C A S E .  OUR B E L I E F  WAS AND I S  THAT THE R A I L R O A D S  

A C I I G N C  WERE I N I  I ( A L L Y  IN R E T A L I A T I O N  FOR MY P A R T I C I P A T I O N  I N THL 

P U B L I C A T I O N  OF A DOCUMENT T I T L E D  R . A . I  L . S .  I S S U E D  M I D  DECEMBER OF 

I 9 I H .  HOWEVER WE WERE UNS UC CESS F UL  I N uUR A T T E M P T  TO C O N V I N C E  THE 

J U R Y .  THAT THAT WAS I HE REASONS FOR THE R A I L R O A D S  A C T I O N S .

FROM JULY OF 19G6 I HROUGH JANUARY 10,  1085 SOME 19 1 / 2  HEARS I WAS

EMPL OYED BY THE AL AS KA R A I L R O A D  I N I T S  REAL E S T A T E  O F F I C E .  FROM MARCH 

OF 190 9  THROUGH JANUARY 10,  1 9 8 0  I WAS THE MANAGER Of THE O F F I C E .  IN

THE THOSE 19 1 / 2  YEARS I NEVER R E C E I V E D  L ESS THAN A S A T I S F A C T O R Y

PERFORMANCE E V A L U A T I O N .  IN THE P E R I O D  1931 TO 1 9 3 3 .  I R E C E I V E D  A 

CASH PERFORMANCE AWARD:  A M E R I T  AWARC . AND IN NOVEMBER 1 9 8 3  R E C E I V E D  A 

U . S .  DEP ARTMENT OF T R A N S P O R T A T I O N  S U F E R I U R  A C H I E V E M E N T  AWARD.  IN J U L Y  

Of 1384 A P P R O X I M A T E L Y  S I X  i G )  MONTHS P R I O R  TO DATE OF T R A N S F E R .

JANUARY 0 .  1 9 8 0 ,  I R E C E I V E D  A S T E P  PAY I N C R E A S E .  TOR THE P E R I O D  J ULY

1 9 3 T THROUGH DECEMBER 12.  I 9 8 1 ,  W H I L E  A S S I G N E D  F U L L  T I M E  TO THE LAND 

I R A N s F  ER C O M M I T I E E ,  1 R E C E I V E  MY LAST PERFORMANCE E V A L U A T I O N  W H I C H  WAS 

A BE I TER TITAN AVERAGE E V A L U A T I O N .

ON JANUARY 2 0 T M ,  1 9 3 0  FOUP ( 4  9 WORKI NG DAYS A F T E R  DA I E OF T R A N S F E R ,

MR.  JOHN G R A Y ,  THE MANGER OF M A R K E T I N G ,  MY S U P E R V I S O R  V E R B A L L Y  ACCUSED 

ML OF P L A C I N G  MY HAND ON M R S . YGNL EY SHOULDER AN A C T I N G  IN A 

U N P R O F E S S I O N A L  MANNER TOWARDS H E R ,  AND ORDERED ME TO PACK MY TIT I NOS 

AND LEAVE THE P R E M I S E S .  MR.  GRAY D I D  NOT ASK FOR OR G I V E ' M E  THE 

O P P O R T U N I T Y  TO D I S C U S S  THE MATTE R W I T H  H I M .

I N H I S  MEMORANDUM OF THE SAME DATE HE CHARGED Ml: W I T H  H A V I N G  PL ACE D MY 

HAND ON THE SHOULDER OF A S U B O R D I N A T E ,  M A R I L Y N  Y G N L E Y  F O R C I N G  HER TO 

R E M A I N  IN HER C H A I R .  T H I S  I N C I D E N T  ME S A I D  OCCURRED W H I L E  I WAS 

ARGUI NG W I T H  T H I S  S U B O R D I N A T E  AND IN THE PR ESENCE OF A WHO HAS

THE REPORT OF MY CONDUCT.  MR.  GRAY F URT H E R S T A T E S  THAT I 

WAS V E R B A L L Y  A B U S I V E  TO T H I S  EMP L OY E E  AND CONDUCTED C O N V E R S A T I O N S  W I T H  

HER DU R I N G  WH I CH MY CONDUCT WAS OF A P O T E N T I A L L Y  V I O L E N T  NATURE 

I N C L U D I N G  S H A K I N G  OF HAND IN THE A I R ,  S T O M P I N G  OT KEL T  AND Y E L L I N G  

L O U D L Y .



ACCORD I NG TO MR.  GRAF I I I I  c I N C I D E N T  IT A P f C N E D THE M OR NI NG  O f  JANUARY 

3 T11, AND WAS REPORTED TO IT I M BY MRS .  YOWL BY AT NOON ON THE F O L L O W I N G  

DAY JANUARY 10.

ON MA R o H 2 2 ,  6 1 DAYS AI T E R B E I N G  R E L I E V E D  01 DUTY ON JANUARY 10 I H , I 

R E C E I V E D  I HE I j R M A l  W R I T T E N  C H A R G E E .  THE CHARGES ALONG W I 1 H  THF 

PROPOSED D I S C I P L I N A R Y  ACi  I ON WERE SET TORTH IN A 4 PAGE MEMORANDUM

d a t e d  m a r c h  2 • .  e x e c u t e d  d y  m r .  j o h n  g r a y ,  a t t a c h e d  t o  t h i s

MEMORANDUM WERE 22 OTHER DOCUMENTS A VAST NUMBER OF W H I C H  A P P E A R  TO 

HAVE NO RE L E V ANCE  TO THE I S S U E S .  ONE OP THE DOCUMENTS WAS A U N S I G N E D  

MEMORANDUM TO THE F I L E  DATE JUNE 2 2 ,  1 9 6 2 ,  FROM THE C H I E F  OF

A D M I N I S T R A T I O N  JAMES 0 .  B L A S I N G A M E . ANOTHER ONE WAS THE S T A T E M E N T  BY 

THE R A I L R O A D S  W I T N E S S ,  MRS .  B E T T Y  H U M P H R E Y .  W H I C H  D I D  NOT SAY SHF SAW' 

ML RUSH SHOVE OR RES I RA IN MRS.  i i . N I . L Y .

MR.  GRAYS MEMORANDUM OF MARCH 21 E X P A N D E D  THE CHARGES FROM THOSE MART

I N H I S  J ANUARY 10TFI MEMORANDUM TO I NC L UD E  C O N S I D E R A T I O N  OF MR.

ft L AS I N G A M E S ’ MEMORANDUM TO THE F I L E  OF JUNE 2 2 ,  1 9 8 2 ,  R E F E R R I N G  TO 

UNSUPP ORTED A C C U S A T I O N  MADE BY M R S .  Y ONL E Y  IN JUNE OF 1 9 8 2 ,  W H I L E  TI I l 

R A I L R O A D  WAS U NUf R  F EDERAL  O W N E R S H I P .

ON A P R I L  I I ,  1985 I S U B M I T T E D  MY W R I T T E N  RE SPONS E TO ALL THE C HAR GE S,  

I N C L U D I N G  THL I S S U E S  R A I S E D  BY MR.  f l LAS I NGAME S MEMORANDUM,  TO MR.

L E W I S  D I C K I N S O N ,  BOARD MEMBER OF THE AL AS KA R A I L R O A D  C O R P O R A T I O N ,  THE 

PERSON A P P O I N T E D  BY THE R A I L R O A D  AS I T S  H E A R I N G  O F F I C E R .

TO THE CHAR GE :  THAT I P H Y S I C A L L Y  R E S T R A I N E D  MRS.  Y G N L E Y  IN HER C H A I R :

I P R O V I D E D  TO THE H E A R I N G  O F F I C E R  A SWORN S T A T E M E N T  FROM THE R A I L R O A D S  

W I T N E S S ,  M R S .  B E T T Y  HUMPHREY,  WHO MR.  GRAY S A I D ,  BOTH IN H I S  

MEMORANDUM OF JANUARY I 0 TII AND H I S  S T A T E ME N T  A T T A C H E D  TO H i S  

MEMORANDUM OF MARCH 2 1 S T  W I T N E S S E D  THE PURPORTE D I N C I D E N T .  MRS . 

HUMPHREY SWORN STATEMENT S T A f E S  AS l u H . O W o .  " I D I D  NOT SEE M E f i i E 

AKERS PUT H I S  HAND ON M A R I L Y N  Y G N L E Y ' S  SHOULDER NOR D I D  I SEE M R . 

ri is L Fl S F U Si i . SI - l^vE OR RES I'RA I N MS . i ON L EY’ . " IN A D D I T I O N  I P R O V I D E D  A 

SWORN S T AT E ME NT  FROM THE OTHER LADY P R E S E NT  IN THE O F F I C E  AT THE T I M E ,  

WH I C H S T A T E S  i N P A R T :  " I  D I D  NOf  SEE MR.  AKERS SHOVE MS.  Y O N L E Y . KLEi  

HER IN HER C H A I R .  OR i l l  ANY OTHER WA . TOUCH HER OR R E S T R A I N HE R .  I 

HAVE NEVER OBSERVED MR.  AKERS PUSH,  TOUCH.  R E S T R A I N  OR O T H E R W I S E  Oil 

P H Y S I C A L  '.VI I I I  ANY OP H I S  E M P L O Y E E S . 1 I P R O V I D E D  THE ABOVE S T A T E M E N T S  

EVEN THOUGH THE R A I L R O A D S  W I T N E S S E S  MS.  HUMPHREY I N HER S T AT E ME NT  TO 

JOHN GRAY NE VER S A I D  SHE SAW ME PLACE MY HAND ON M R S .  Y O N L E Y S ’

SHOULDER OR S H OV E ,  PU S H,  OR R E S T R A I N  M R S .  Y O N L E Y  I N HER C H A I R .  THE 

ONLY PE OP L E  WHO S A I D  I D I D  ANY OT THE ABOVE WERE JOHN G R A Y ,  WHO WAS 

NOT P R ESE NT  AND M RS .  Y O N L E Y .

MR.  B L A S I N G A M E ’ S MEMORANDUM TO THE F I L E  DATED JUNE 2 2 ,  1982 R E F E R S  TO

AN I N C I D E N T  I N 1 9 8 2  WHERE I A L L E G E D L Y  M I S S  T R E A T E D  M RS .  Y O NL E Y  WHEN I 

D E N I E D  HER REQUEST FOR L E A V E .  I HAD NEVER SEEN T H I S  MF MORAND UM AND

2



D I D  NOT KNOW OF I T S  E X I S T E N C E  UN I I L  I R E C E I V E  I T  AS AN AT TACHMENT TO 

THE R A I L R O A D S  MEMORANDUM OF MARCH 2 1 ,  1985 1HERF I S GOOD REASON FOR

ME NOT KNOWI NG OF T H I S  MEMORANDUMS E X I S T E N C E ,  AG MR.  B L A S I N G A M E  W I L L  

T E S T I F Y  IN T R A I L ,  THE MEMORANDUM WAS NOT TY PED U N T I L  I WO i 2 )  Y E A R S

L A T E R ,  SOME 1 I ME IN THE EXACT DATE HE COULD NOl  RE CA L L  FOR THE
COURT,  Crr> f r tiJ tA y  )

I R E C E I V E D  THE F I N D I N G S  OF THE H E A R I N G  O F F I C E R  ON MAY 10,  1905 T H I R T Y

ONE ( S I )  DAYS A F T E R  I MADE MY ORAL P R E S E N T A T I O N .  THE'. H E A R I N G  O F F I C E R  

F I N D I N G S  D I D  NOT ADDRESS OR RESPOND TO ANY OF THE I S S U E S  WE HAD 

R A I S E D .  ON [HE V A R I O U S  I S S U E S  HE D I D  NOT S T A T E  HOW TIE CAME TO H I S

C O N C L U S I O N  OF F A C T .  E X AMP L E  MR.  B L AS  I N G A M E S ’ JUNE 2 2 ,  1 9 8 2

MEMORANDUM:  TIE D I D  NOT S T A T E  HOW CUR R E B U T T A L  Or T A C I S  WERE

C O N S I D E R E D .  D I D  HE F I N D  THEM F A CT UA L  OR NOT? D I D  HE D I S C O V E R  THEN

THAI  I HE MEMORANDUM HAD N~T BEEN T Y PED IN 1 9 8 2 ?  WHAT D I D  HE F I N D  OUT 

ABOUT THE MEMORANDUM?

MR.  LEWI  3 D I C K I N S O N  FOUND ME G U I L T Y  AS CHARGE D . HE ORDERED ME PLACED 

ON FOUR ( 4 )  DAYS LEAVE WI T HOUT  P A Y .  AND DEMOTED FROM A GSE 14 P O S I T I O N  

AT A BASE S A L A R Y  OF * 5 6 , 2 7 8 . 0 0  PER Y L AR TO A GSE i l  P O S I T I O N  A T  A BASE 

S A L A RY  OF 1 3 4 , 2 9 2 . 0 0  P E R , FOR A $ 2 1 , 9 6 6 . 0 0  PER YEAR CUT IN P A Y ,  AND 

R E A S S I G N E D  TO A NEWLY CHEATED P O S I T I O N  OF R E A L T Y  S P E C I A L I S T  I N THE 

E N G I N E E R I N G  BRANCH.

IN JUNE OF J 9 8 S I F I L E D  S U I T E  IN S U P E R I O R  COURT S T A T E  OF A L A S K A .  IN 

S E P T E M E L R  1j g 5 I HE JURY F O u Ng i i i /. T .Hi .  AL AS KA 1,;\ I L R i '/'.D ACTED IN BAD 

f a i t h . a s  THE AL AS KA R A I L R O A D  CAN NOT A C T ,  ONLY I T S  PERSONNEL CAN 

TAKE A A C T I O N .  THE THE JURY FOUND THAT THE AL A S KA  R A I L R O A D S  P ERSONNEL  

ACT E D IN BAD F A I T H .

THE R A I L R O A D  PERSONNEL I N V O L V E D  IN M A K I N G  THE CHARGES A G A I N S T  M E ,  AND 

D E C I S I O N S  FOR THE R A I L R O A D  I N MY CASE WHO T E S T I F I E D  FJEFORE COURT FOR 

THE R A I L R O A D  WE RE ;  L E W I S  D I C K I N S O N ,  AL AS KA R A I L R O A D  COR P O R A T I ON  BOARD 

MEMBER i FRANK T U R P I N ,  P R E S I D E N T  AND C H I E F  E X E C U T I V E  O F F I C E R , -  ARNOLD 

PO L A NCHE K,  V I C E  P R E S I D E N T  O P E R A T I O N S ,  JAMES B L A S I N G A M E ,  D I R E C T O R  OF 

A D M I N I S T R A T I O N ;  DONALD H A R V E Y ,  PERSONNEL  O F F I C E R ;  JOHN GRAY,  MANAGER 

OF M A R K E T I N G ;  M A R I L Y N  Y ONL E Y  S E C R E T A R Y  TO MANAGER I N D U S T R I A L  

DE V E L O P ME NT  AND REAL E S T A T E  O F F I C E .

THE T R I A L  I S S U E S  WERE BASED ON S U S P E C T E D  REASONS FOR THE R A I L R O A D S ’ 

A C T I O N S  FOR F A I L I N G  TO F OL L OW I T ’ S OWN RUL E S AND R E G U L A T I O N S .  I WAS 

P R O H I B I T E D  DY A R U L I N G  OF THE JUDGE FROM T R Y I N G  THE CHARGES MADE BY 

MRS .  YONL EY AND P R E S E N T I N G  ANY E V I D E N C E  AS TO HER CH A R A C T E R ,  CR PAST 

P E R F OR MA NC E .  THE JURY HOWEVER D I D  R E A L I Z E  THAT M R S .  Y ONL E Y  CHARGES 

HAD AN O B V I O U S  F L A W.  THAT I S  BY HER ACCOUNT OF WHAT HAP PE NED SHE

WOULD HAVE HAD TO LEAVE FOR LUNCH ON JANUARY 9TH BY NOT L ATE R THAN

I U : 0 0  A . M .  AND NOT RETURNED T I L L  ABOUT 1 2 : 4 5  P . M . ,  MA K I N G  FOR A TWO

AND HALF ( 2  1 / 2 )  HOUR LUNCH P E R I O D .  WE WERE ABLE TO SHOW THRU

3



I E o T i M C N Y  Ul1 W I T N E S S  THAT SHE WENT TO I Uf 'CH AT HER NORMAL A S S I G N E D  

f I ME o r  1 1 : 0 0  A . M . .  ; ,",Di. I r I ON Till- r.A I i. !T AD GOUl D NcT p r o d u c t : a

W) TNE CO '.Vi I 1 Cl I I T C L A I M E D  IT HAD.  THAT CAW ML PLACE MAY HAND ON MRS.

• ',,i. l . J. l iCSLBLYi  .

THE AL AS KA R A I L R O A D  A T T O R N E Y S  NEW O f  THESE O B V I O U S  FLAWS I N T H E I R  CASE

MONTHS BEFORE C U I N G  TO COURT . 1 HE LACK OF W I T N E S S  WAS P O I N T E D  UP IN

MY RE SPONS E TO H E A R I N G  O F F I C E  L E W I S  D I C K I N S O N  I N A P R I L ,  1 9 8 5 .  THE 

I ' LAW IN M R S .  Y O N L E Y  CHARGES WAS P O I N T E D  OUT I N HER PRF. T R I A L

D E P O S I T I O N .  AS THE R A I L R O A D S '  LEGAL S T A I E  NEW OF THESE F ACT S ONE HAS

TO PRESUME THAT THE AL ASKA R A I L R O A D  C O R P O R A T I O N  NEW THESE F A C T S  A L S O .

I N MY W R I T T E N  AND ORAL P R E S E N T A T I O N  TO THE H E A R I N G  O F F I C E R  I CA L L E D 

A T T E N T I O N  TO A PROB ABL E PROBLEM W I T H  MR.  JAMES BLAS I NGAMF. MEMORANDUM 

TO THE F I L E  OF JUNE 2 2 ,  1 9 8 2 .  I N MR.  B L A S I N G A M E  P R E - T R I A L  D E P O S I T I O N ,

AND THE P R E - T R I A L  D E P O S I T I O N  OF I I I  w S E C R E T A R Y  MRS .  I ONT. WY DRA,  IT WAS

MADE CL EAR THAT T H I S  MEMORANDUM WAS A SHAM.  I T HAD NOT BEEN TYPED IN

1962 AS R E P R E S E N T E D  BUT SOME T I M E  IN 1984 A C C O R D I N G  TO MRS .  WYDRA AND 

MR.  B L A S I N G A M E  THE EX ACT DATE THEY COULD NOT R E C A L L .

THE AL A S KA  R A I L R O A D  C O R P O R A T I O N  KNOWI NG THERE WERE S U B S T A N T I A L  

PROBLEMS W I T H  THE I f l  CASE A G A I N S T  ME,  WENT TO T R A I L .  WHY? ONE OF THE 

REASONS I S  THAT THE PERSONS WHO MADE THE D E C I S I O N  TO GO TO T R A I L  HAD 

N O T H I N G  PE RSONNE L  TO L OO S E .  THE T R A I L  AND ALL COSTS TO THE R A I L R O A D  

WOULD BE P A I D  FOR W I T H  P U B L I C  M O N E Y .  I F  THOSE WHO ACTED IN BAD F A I T H  

WERE FACED W I T H  P A Y I N G  THE R A I L R O A D S  COURT CO S T ,  A T T O R N E Y  F EES AND 

F I N E S  T H E M S E L V E S ,  WOULD THEY HAVE FORCED T HI S  I NTO A E X P E N S I V E  T R I A L ?  

I F  T H I S  HAD BEEN YOUR OWN B U S I N E S S  WOULD YOU ALLOW A L I K E  S I T U A T I O N  TO 

HAPPEN IN YOUR COMPANY?

A JURY OF OUR P E E R S  FOUND THOSE MEMBERS OT THE AL AS KA R A I L R O A D  

C O R P O R A T I O N  A C I C D  IN DAD f R i l h . Wl i Af  D I S C I P L I N A R Y  A C T I O N  I S TML 

C O R P O R A T I O N  BOARD G OI N G  TO TAKE A G A I N S T  THESE I N D I V I D U A L S  WHO ACTED IN 

BAD F A I T H ?  WHEN DOES THE R A I L R O A D  PLAN TO A C T ?  I T  HAS BEEN OVER S I X

C6)  MONTHS S I N C E  T H I S  D E C I S I O N  OF THE JURY WAS E N T E R E D .

THE AL A S KA  R A I L R O A D  C O R P O R A T I O N  I S  E X E M P T E D  FROM C O M P L I A N C E  W I T H  A 

NUMBER OF R E Q U I R E M E N T S  I MPOSED BY LAW ON OTHER S T A T E  A G E N C I E S  AND 

C O R P O R A T I O N S .  AS AN E X A M P L E  THE S T A I E  PROCUREMENT R E G U L A T I O N S  AND THE 

R A I L R O A D  I S  T R Y I N G  fO BE E X E M P T E D  FROM THE E T H I C S  B I L L ,  AND THE 

W H I S T L E  BLOWERS B I L L S .

THE AL A S KA  R A I L R O A D S  C O R P O R A T I O N  A C T I O N S  IN MY C A S E ,  C E R T A I N L Y  I S  NOT 

J U S T I F I C A T I O N  FOR E X E M P T I N G  I T S  MEMBERS FORM THE P R O V I S I O N S  OF THESE 

B I L L S ,  ON THE P R E S U M P T I O N  THAT THE R A I L R O A D  BOARD AND I T S  PERSONNEL 

W I L L  ACT IN GOOD F A I T H .  IN FACT THE A C T I O N S  OF THE R A I L R O A D  IN MY 

CASE WOULD AP PEAR TO MAKE I T  I NCUMBENT UPON THE L E G I S L A T U R E  TO MAKE



SORE T H L R A I L R O A D  I b S U D J F. C ■ 1 0  F' R 0  V 1 o I 0  N S 01 T H t. ABOVE B I L L S  AND 

P A R T I C U L A R L Y  THE P E N A L T Y  P R O V I S I O N S

THE AL AS KA R A I L R O A D  C O R P O R A T I O N  A T T E M P T  TO f . i i AML ME TOR S O M E T H I N G  THEY 

NEW I U I D  NOT DO,  DOES NCI  I N D I C A T E  THAT THEY CAN BE TRUSTED TO BE 

TRUTHFUL I N T H E I R  D E A L I N G S  AND TO ACT IN A F A I R  AND I M P A R T I A L  MANNE R.  

Ui*i  IL S U C H 1 IME Ac 1HE AL A S KA  R A I I. K U A D OORT ORAL ION HAS DEMONSTRATE^.  I i 

HAS THE C A P A C I T Y  TO DO S C ,  I SEE NO REASON FOR THEM TO BE E X E M P T E D  

I" ROM LAWS AND P E N A L T I E S  W H I C H  ARE D E S I G N E D  TO I NSURE E A I R , HONE: ST AND 

EQUAL TREAT MENT  OT THE GENERAL P U B L I C  AND I T S  E M P L O Y E E S .

111L E A C I THE A L A c K A 11A I L R 0 A D 0 OR P OR A T ION D 0 A R u  Of D I R L 0 T OR S AND 

I’ER s ONNEL  »,ris ,u>£. i ' Ui l i. i o l  Ml L o i L «.-■ , ARE LIT l A W  F E RMI  I TED TO E X P E ND  

P U B L I C  MONEY TO ATTEMPT TO G R I N G  F RAUDUL E N T  CHARGES A G A I N S T  A C I T I Z E N

CT THE ST ATE OP A L A S K A ,  IN TOTAL D I s R E G A IT D I* u R T H a  I F E FTSON S

C O N S T I T U T I O N  R I G H T S ,  AND TO A T T E M P T  TO EMBARRASS AND D I S C R E D I T  PE OP L E 

AS T H I S  o O HI 0 R A T ION HAS D 0 N L. IN MY C A S E ,  SHOULD OF. A C R I M I N A L  ACT I O N .

I F  N O T H I N G  EL SE YOU WOULD T H I N K  THAT THEY WOULD BE D I S C I P L I N E  OR

P E N A L I Z E  AT L EAS T EQUAL TO THAT D I S C I P L I N E D  OR P E N A L T Y  THAT HAS CL FN 

I MPOSE ON ON ME.  MOW EVER AS YOU CAN SEE THE LAW ALLOWS FOR THEM TO 

GC I Of F D..QOJ. L i L L —

JUDGE SOUTLR D E C I S I O N  W I L L  BE USED 10 KEEP ANY W H I S T L E  BLOWER WHO IS 

R E T A L I A T E D  A G A I N S T  FROM B E I N G  RETURNED TO IT I S / H E  POS I T I UN . ONE OTHER 

I I I 1 NG THAT I MG D E C I S I O N  DOES I S  SHOULD SOMEONE IN P U E H I C  O T F I C E  W I S H  

TO HAVE SOMEONE REMOVED FROM III  S / H E  J OB,  A PERSON CAN FRAME THE PERSON 

IN SOME MANNER,  AND GET THE PERSON I I RED OR O T H E R WI S E  REMOVED,  AND IT 

W I L L  AL L  BE L E G A L .  EVEN I F  THE PERSON WHO WAS A C T ED A G A I N S T  CL E A R S  

THEM S E L F  OF THE CHARGES THEY W I L L  NOT GET R E I N S T A T E D .  IN A D D I T I O N  

THEY W I L L  NOT D’l ABLE TO GET BACK ALL OF THERE A T T O R N E Y  T E E S  AS 100%

O f  THESE CAN N' 1 BE AWARDED BY LAW.

J I NCERE I. Y

i JAj, — -

MERLE W. AKERS 

3 6 3 /  ^
.  Drtfar**' 4 *  9 9 & 7
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I N  T I E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A

T H I R D  J U D I C I A L  D I S T R I C T

M E R L E  A K E R S ,  )

)
P l a i n r i f f  , )

)
v s . )

)

A L A S K A  R A I L R O A D  C O R P O R A T I O N ,  )

)
D e f e n d a n t .  )

C a s e  N o .  3 A N - 8 5 - 7 7 0 7  C i v i l

M E M O R A N D U M  O F  D E C I S I O N  

P l a i n t i f f  M e r l e  A k e r s  h a s  b e e n  a n  e m p l o y e e  o f  t h e  A l a s k a  

R a i l r o a d  f o r  a p p r o x i m a t e l y  t w e n t y  y e a r r .  F r o m  M a r c h  o f  1 9 6 9  

u n t i l  M a y  o f  1 9 3 5  h e  s e r v e d  a s  t h e  R a i l r o a d ' s  M a n a g e r  o f  I n d u s ­

t r i a l  D e v e l o p m e n t  a n d  R e a l  E s t a t e .  O n  M a y  1 5 ,  1 9 8 5 ,  a s  a  r e s u l t  

o f  a n  u n f a v o r a b l e  d e c i s i o n  b y  t h e  R a i l r o a d ' s  m a n a g e m e n t  i n  a  

d i s c i p l i n a r y  p r o c e e d i n g  a g a i n s t  h i m ,  p l a i n t i f f  w a s  i n v o l u n t a r i l y  

t r a n s f e r r e d  t o  c h e  n o n - m a n a g e r i a l  p o s i t i o n  o f  R e a l t y  S p e c i a l i s t  

w i t h i n  t h e  R a i l r o a d ' s  E n g i n e e r i n g  D e p a r t m e n t .  T h e  R e a l t y  S p e c i a l i s t  

p o s i t i o n  c a l l s  ::or a n  e m p l o y e e  w i t h  a  s e r v i c e  g r a d e  o f  G S E - 1 1 ,  

a s  c o n t r a s t e d  w i t h  t h e  G S E - 1 4  g r a d e  w h i c h  p l a i n t i f f ' s  p r e v i o u s  

p o s i t i o n  c a l l e d  f o r .  H o w e v e r ,  w h e n  t h e  R a i l r o a d  t r a n s f e r r e d  

p l a i n t i f f  t o  t h i s  l o w e r  p o s i t i o n  i t  s p e c i f i c a l l y  o r d e r e d  t h a t  

h e  w o u l d  r e t a i n  h i s  G S E - 1 4  g r a d e  a n d  s a l a r y .

T h e  d i s c i p l i n a r y  p r o c e e d i n g  w h i c h  r e s u l t e d  i n  p l a i n t i f f ' s  

t r a n s f e r  b e o  w i t h  a  c o m p l a i n t  b e i n g  m a d e  a g a i n s t  h i m  b y  h i s  

s e c r e t a r y ,  M a r i l y n  Y o n l e y .  M s .  Y o n l e y ' s  c o m p l a i n t  a l l e g e d  t h a t  

p l a i n t i f f  h a d  s c r e a m e d  a t  h e r  i n  t h e  o f f i c e  a n d  h a d  f o r c i b l y  

h e l d  h e r  i n  h e r  c h a i r  d u r i n g  t h e  c o u r s e  o f  a  d i s p u t e  w h i c h  h a d  

a r i s e n  r e g a r d i n g  t h e  m a n n e r  i n  w h i c h  s h e  w a s  p r e p a r i n g  a  d o c u ­

m e n t .  A f t e r  a n  i n i t i a l  i n v e s t i g a t i o n  i n t o  t h e  c o m p l a i n t  t h e  

R a i l r o a d  c h a r g e d  p l a i n t i f f  w i t h  c o n d u c t  u n b e c o m i n g  a m a n a g e m e n t  

o f f i c i a l  a n d  p l a c e d  h i m  o n  i n v o l u n t a r y ,  p a i d  s i c k  l e a v e  w h i l e  

i t  i n v e s t i g a t e d  t h e  m a t t e r  f u r t h e r .  F o l l o w i n g  t h e  c o m p l e t i o n  

o f  t h i s  a d d i t i o n a l  i n v e s t i g a t i o n  t h e  d e c i s i o n  t o  t r a n s f e r  p l a i n t i f f  

t c  t h e  l e s s e r  p o s i t i o n  w a s  i s s u e d ,  a n d  p l a i n t i f f  w a s  a l s o  s u s p e n d e d  

f r o m  e m p l o y m e n t  f o r  f o u r  d a y s .  S h o r t l y  t h e r e a f t e r  p l a i n t i f f



i n s t i t u t e d  t h e  i n s t a n t  l a w s u i t ,  a n d  t h e  c o u r t ,  r e c o g n i z i n g  t h e  

s e r i o u s n e s s  o f  t h e  i s s u e s  f o r  b o t h  p l a i n t i f f  a n d  t h e  R a i l r o a d ,  

g r a n t e d  t h e  j o i n t  r e q u e s t  o f  b o t h  s i d e s  f o r  a n  e a r l y  t r i a l  d a t e .

A t  t h e  c o n c l u s i o n  o f  t h e  t r i a l  t h e  j u r y  i s s u e d  s p e c i a l  

v e r d i c t s  f i n d i n g  t h a t  t h e  d e f e n d a n t ' s  s u s p e n s i o n  a n d  t r a n s f e r  

o f  p l a i n t i f f  w a s  m o t i v a t e d ,  i n  w h o l e  o r  i n  s u b s t a n t i a l  p a r t ,  

b y  m a l i c e  o r  b a d  f a i t h  a n d  t h a t  p l a i n t i f f  i s  c o n s e '  . n t l y  e n t i t l e d  

t o  r e c o v e r  $ 7 , 0 0 0 . 0 0  f o r  p a s t  m e n t a l  a n d  e m o t i o n a l  d i s t r e s s  

a n d  $ 3 0 v 0 0 0 . 0 0  f o r  p u n i t i v e  d a m a g e s ,  b u t  t h a t  h e  i s  n o t  e n t i t l e d  

t o  r e c o v e r  a n y t h i n g  f o r  a l l e g e d  f u t u r e  w a g e  a n d  r e t i r e m e n t  p a y  

l o s s e s  a n d  a l l e g e d  f u t u r e  m e n t a l  a n d  e m o t i o n a l  d i s t r e s s .  B a s e d  

o n  t h e s e  s p e c i a l  v e r d i c t s  a n d  o n  t h e  e v i d e n c e  w h i c h  w a s  p r e s e n t e d  

d u r i n g  t h e  t r i a l ,  p l a i n t i _ f  h a s  n o w  m o v e d  f o r  f u r t h e r  r e l i e f .  

S p e c i f i c a l l y ,  h e  s e e k s  a n  o r d e r :  1) i n v a l i d a t i n g  h i s  f o u r  d a y  

s u s p e n s i o n  f r o m  w o r k ;  2) r e q u i r i n g  d e f e n d a n t  t o  r e s t o r e  p l a i n t i f f  

t o  h i s  p r e v i o u s  m a n a g e r i a l  p o s i t i o n  o r  i t s  p r e s e n t  e q u i v a l e n t ;

3 )  r e q u r i n g  t h e  d e f e n d a n t  t o  p u r g e  a l l  r e f e r e n c e s  i n  i t s  r e c o r d s  

t o  t h e  i n c i d e n t  w i t h  M s .  Y o n l e y  t h a t  r e s u l t e d  i n  t h e  d i s c i p l i n ­

a r y  p r o c e e d i n g s  q u e s t i o n ;  4) r e q u i r i n g  t h e  d e f e n d a n t  t o  p u r g e  

i t s  r e c o r d s  o f  a l l  s t a t e m e n t s  r e f l e c t i n g  t h e  d i s c i p l i n a r y  a c t i o n  

w h i c h  t h e  d e f e n d a n t  i m p o s e d  a g a i n s t  t h e  p l a i n t i f f  a s  a  r e s u l t  

o f  t h e  c o m p l a i n t  b y  M s .  Y o n l e y ;  5)  p r o h  b i t i n g  t h e  d e f e n d a n t  

f r o m  r e f e r r i n g  t o  t h e  s u b j e c t  i n c i d e n t  a n d  i t s  r e s u l t a n t  d i s c i p l i n ­

a r y  a c t i o n  w h e n  ‘c o m m u n i c a t i n g  w i t i .  p e r s o n s  o u t s i d e  t h e  A l a s k a  

R a i l r o a d  C o r p o r a t i o n ;  6)  p r o h i b i t i n g  t h e  d e f e n d a n t  f r o m  p l a c i n g  

a n y  r e l i a n c e  o n  t h e  s u b j e c t  i n c i d e n t  a n u  i t s  r e s u l t a n t  d i s c i p l i n ­

a r y  a c t i o n  w h e n  e v a l u a t i n g  p l a i n t i f f  f o r  a n y  a n d  a l l  e m p l o y m e n t  

p u r p o s e s ;  7)  p r o h i b i t i n g  t h e  d e f e n d a n t  f r o m  r e t a l i a t i n g  o r  

o t h e r w i s e  i n t e r f e r r i n g  w i t h  t h e  p l a i n t i f f ' s  e m p l o y m e n t  r i g h t s  

b e c a u s e  o f  t h e  s u b j e c t  i n c i d e n t  a n d  r e s u l t i n g  d i s c i p l i n a r y  a c t i o n ;  

a n d  8) r e q u i r i n g  d e f e n d a n t  t o  r e s t o r e  t o  p l a i n t i f f  t h e  a n n u a l  

l e a v e  w h i c h  p l a i n t i f f  c o n s u m e d  t o  p r e p a r e  f o r  a n d  a t t e n d  t h e  

t r i a l  i n  t h i s  c a s e .

T h e  c o u r t  h a s  n o  d o u b t  a s  t o  t h e  a p p r o p r i a t e n e s s  o f  a n y



o f  t h e  r e l i e f  s o u g h t  b y  p l a i n t i f f  e x c e p t  f o r  t h e  r e s t o r a t i o n  

t o  h i m  o f  h i s  p r e v i o u s  m a n a g e m e n t  p o s i t i o n  ( i t e m  # 2  a b o v e )  a n d  

t h e  r e s t o r a t i o n  t o  p l a i n t i f f  o f  t h e  a n n u a l  l e a v e  h e  u s e d  i n  

c o n n e c t i o n  w i t h  t h i s  l i t i g a t i o n  ( i t e m  # 8  a b o v e ) .  E x c e p t  f o r  

t h e s e  t w o  r e q u e s t s  f c r  r e l i e f ,  t o  g r a n t  p l a i n t i f f  t h e  r e l i e f  

r e q u e s t e d  w o u l d  d o  n o  m o r e  t h a n  t o  e f f e c t  a n u l l i f i c a t i o n  o f  

t h e  R a i l r o a d ' s  i m p r o p e r  d i s c i p l i n a r y  a c t i o n  a g a i n s t  t h e  p l a i n t i f f  

a n d  e n s u r e  t h a t  i t  w i l l  h a v e  n o  f u t u r e  e f f e c t s .  O n  t h e  o t h e r  

h a n d ,  t o  d e n y  p l a i n t i f f  t h e s e  i t e m s  o f  r e l i e f  w o u l d  b e  t o  a f f o r d  

h i m  l e s s  t h a n  c o m p l e t e  r e l i e f  a n d  t o  r a i s e  t h e  s p e c t r e  o f  i r ­

r e p a r a b l e  h a r m  t o  p l a i n t i f f  a t  s o m e  f u t u r e  t i m e .  A c c o r d i n g l y ,  

t h e  e q u i t a b l e  b a l a n c e  t i p s  d e c i d e d l y  i n  f a v o r  o f  p l a i n t i f f  w i t h  

r e s p e c t  t o  t h e s e  i t e m s  o f  r e l i e f .  T h e r e f o r e ,  p l a i n t i f f  s h a l l  

b e  g r a n t e d  t h e  . r e l i e f  s o u g h t  b y  h i m  i n  i t e m s  # 1 , 3 , 4 . 5 , 6  & 7 

a b o v e .

W i t h  r e s p e c t  t o  i t e m  # 8  o f  p l a i n t i f f ' s  r e q u e s t s  f o r  r e l i e f ,  

t h e  c o u r t  i s  p e r s u a d e d  b y  t h e  t w o  c a s e s  c i t e d  b y  p l a i n t i f f ,  

n a m e l y  S e b a s t i a n  v .  T e x a s  D e p t ,  o f  C o r r e c t i o n s , 5 4 1  F . S u p p .

9 7 0 ,  9 7 8  ( S . D . T e x . 1 9 8 2 )  a n d  K y r i a z i  v .  W e s t e r n  E l e c t r i c  C o . ,

4 6 9  F . S u p p .  6 7 2 ,  6 7 4  (D .N .J . 1 9 7 9 ) .  N o t  t o  r e s t o r e  t o  p l a i n t i f f  

t h e  a n n u a l  l e a v e  h e  r e a s o n a b l y  t o o k  t o  p u r s u e  t h i s  l i t i g a t i o n  

w o u l d ,  i n  e f f e c r ,  e n a b l e  t h e  r a i l r o a d  t o  d i s c r i m i n a t o r i l y  i m p o s e  

a  p e n a l t y  o n  p l a i n t i f f  f o r  h a v i n g  b r o u g h t  a s u c c e s s f u l  c a s e  

a g a i n s t  t h e  R a i L r o a d  t o  o b t a i n  r e d r e s s  f o r  a n  i n j u s t i c e  p e r p e ­

t r a t e d  a g a i n s t  h i m  b y  t h e  R a i l r o a d .  A  c o u r t  o f  e q u i t y  n e e d  

n o t  a n d  s h o u l d  n o t  c o u n t e n a n c e  s u c h  a  r e s u l t .  A c c o r d i n g l y ,  

t h e  a n n u a l  l e a v e  i n  q u e s t i o n  m u s t  b e  r e s t o r e d  t o  p l a i n t i f f .

I
I n  t h e  e v e n t  t h a t  p l a i n t i f f  a n d  t h e  R a i l r o a d  a r e  u n a b l e  t o  r e s o l v e  

t h e  q u e s t i o n  o f - h o w  m a n y  d a y s  o f  a n n u a l  l e a v e  s h o u l d  b e  r e s t o r e d ,  

p l a i n t i f f  m a y  m o v e  f o r  t h e  c o u r t  t o  d e t e r m i n e  t h e  s a m e .

P l a i n t i f f ' s ‘r e m a i n i n g  r e q u e s t  f o r  r e l i e f  s e e k s  r e i n s t a t e m e n t  

t o  h i s  f o r m e r  p o s i t i o n .  T h e  c o u r t  i s  c o n v i n c e d  t h a t  r e i n s t a t e ­

m e n t  i s  o r d i n a r i l y  a p p r o p r i a t e  i n  c a s e s  o f  w r o n g f u l  d i s c h a r g e

i
o f  a n  e m p l o y e e . 1 S e e ,  e . g . ,  M a t a n u s k a - S u s i t n a  B o r o u g h  v .  L u m ,

5 3 8  P . 2 d  9 9 4  ( A k .  1 9 7 5 ) ;  A l l e n  v .  A n t a n q a  C o u n t y  B d .  o f  E d . ,



S m i t h  v .  H a m p t o n  T r a i n i n g  S c h o o l  f o r  N u r s e s , 3 6 0  t . 2 d  5 7 7 ,  5 8 1  

( 4 t h  C i r .  1 9 6 6 ! ;  a n d  T a y l o r  v .  T e l e t y p e  C o r p . , 6 4 8  F . 2 d  1 1 2 9 ,

1 1 3 8  ( 8 t h  C i r .  1 9 8 1 ) .  H o w e v e r ,  r e i n s t a t e m e n t  i s  n o t  a p p r o p r i a t e  

f o r  m a n a g e r i a l  p o s i t i o n s  i n  w h i c h  t h e  m a n a g e r  a n d  h i s  s u p e r i o r s  

m u s t  h a v e  a c l o s e  w o r k i n g  r e l a t i o n s h i p  i n v o l v i n g  m u t u a l  t r u s t  

a n d  c o o p e r a t i o n  u n l e s s  t h e  m u t u a l  t r u s t  a n d  a b i l i t y  t o  c o o p e r a t e  

e x i s t .  F r a n c o e u r  v .  C a r r o o n  a n d  B l a c k  C o m p a n y , 5 5 2  F . S u p p .

4 0 3  ( S . D . N . Y . 1 9 8 2 ) .  I n  t h e  i n s t a n t  c a s e  t h e  e v i d e n c e  c l e a r l y  

s h o w e d  t h a t  p l a i n t i f f ' s  f o r m e r  m a n a g e r i a l  p o s i t i o n  w a s  i n d e e d  

o n e  w h i c h  c a l l e d  f o r  a  c l o s e  w o r k i n g  r e l a t i o n s h i p  b e t w e e n  t h e  

h o l d e r  o f  t h e  p o s i t i o n  a n d  h i s  s u p e r i o r s ,  a  r e l a t i o n s h i p  o f  

m u t u a l  t r u s t  a n d  c o n f i d e n c e ,  a n d  a n  a b i l i t y  t o  w o r k  c o o p e r a t i v e l y  

w i t h  o n e  a n o t h e r .  T h e  e v i d e n c e  a l s o  s h o w e d  t h a t  p l a i n t i f f ' s  

s u p e r i o r s  a t  t h e  R a i l r o a d  d o  n o t  h a v e  c o n f i d e n c e  i n  h i s  a b i l i t y  

t o  p e r f o r m  t h e  m a n a g e r i a l  p o s i t i o n  i n  a n  a c c e p t a b l e  m a n n e r ,  

t h a t  t h e y  d o  n o t  t r u s t  h i m  t o  a c t  a l w a y s  i n  t h e  b e s t  i n t e r e s t s  

o f  t h e  R a i l r o a d  a s  t h e y  c o n c e i v e  t h o s e  b e s t  i n t e r e s t s ,  a n d  t h a t  

t h e y  c a n n o t  w o r k  i n  a  c o o p e r a t i v e  f a s h i o n  w i t h  p l a i n t i f f .  P l a i n t i f f  

l i k e w i s e  h a s  e v i d e n c e d  t h a t  h e  i s  n o t  c o n f i d e n t  o f  m a n a g e m e n t ,  

a n d  i t  i s  t h i s  c o u r t ' s  o p i n i o n  t h a t  p l a i n t i f f  w o u l d  f i n d  i t

d i f f i c u l t ,  i f  h o t  i m p o s s i b l e ,  t o  b e n d  h i s  w i l l  t o  t h a t  o f  m a n a g e m e n t ' s
«

p a r t i c u l a r l y  o n  m a t t e r s  i n v o l v i n g  p o l i c y  f o r m u l a t i o n .  F i n a l l y ,  

i t  i s  c l e a r  t h a t  s u b s t a n t i a l  m u t u a l  h o s t i l i t y  e x i s t s  b e t w e e n  

p l a i n t i f f  a n d  u h e  R a i l r o a d  m a n a g e m e n t .  A c c o r d i n g l y ,  t h e  c o u r t  

c a n  o n l y  c o n c l u d e  t h a t  i t  s h o u l d  n o t  o r d e r  p l a i n t i f f  r e i n s t a t e d  

t o  h i s  f o r m e r  m a n a g e m e n t  p o s i t i o n .  S a i d  r e q u e s t  f o r  r e l i e f  

i s  t h e r e f o r e  d e n i e d .

F i n a l l y ,  p l a i n t i f f  h a s  m o v e d  t o  h o l d  t h e  R a i l r o a d  i n  c i v i l  

c o n t e m p t  o f  t h i s  c o u r t ' s  J u n e  4,  1 9 8 5  p r e l i m i n a r y  i n j u n c t i o n  

w h i c h  f o r b a d e  t h e  R a i l r o a d  f r o m  f i l l i n g  p l a i n t i f f ' s  p r e v i o u s  

p o s i t i o n  w i t h  a n o t h e r  e m p l o y e e  o n  a  p e r m a n e n t  b a s i s .  T h e  e v i d e n c e  

a t  t r i a l  e s t a b l i s h e d ,  h o w e v e r ,  t h a t  t h e  R a i l r o a d  c r e a t e d  a  n e w  

p o s i t i o n  d i f f e r e n t  f r o m  a n d  s u p e r i o r  t o  t h a t  o f  p l a i n t i f f ' s  

f o r m e r  p o s i t i o n  a n d  t h a t  t h e  R a i l r o a d  f i l l e d  i t  w i t h  a  p e r m a n e n t  

e m p l o y e e ,  M r .  L a r r y  H o u l e .  P l a i n t i f f ' s  f o r m e r  p o s i t i o n  r e m a i n e d



i n  e x i s t e n c e  a n d  w a s  f i l l e d ,  o n  o n l y  a  t e m p o r a r y  b a s i s  w i t h  

M s .  J e a i n . r e  R i l e y .  T h e  m o t i o n  t o  h o l d  t h e  R a i l r o a d  i n  c o n t e m p t  

m u s t  t h e r e f o r e  b e  d e n i e d  o n  t h e  f a c t u a l  b a s i s  t h a t  t h e  R a i l r o a d  

d i d  n o t  v i o l a t e  i t .  I n  a d d i t i o n  i t  m u s t  b e  d e n i e d  f o r  t h e  r e a s o n ,  

a s  d i s c u s s e d  a b o v e ,  t h a t  t h e  c o u r t  c a n n o t  o r d e r  p l a i n t i f f  r e i n s t a t e d  

t o  h i s  f o r m e r  p o s i t i o n .  T h u s ,  t h e  l e g a l  b a s i s  t o  s u p p o r t  t h e  

p r e l i m i n a r y  i n j u n c t i o n  f a i l s ,  a n d  i t  m u s t  b e  r e g a r d e d  a s  h a v i n g  

b e e n  i m p r o v i d e n i l y  e n t e r e d .  I t  t h e r e f o r e  c a n n o t  s e r v e  a s  t h e  

b a s i s  f o r  a  c o n t e m p t  o r d e r .  T h e  c o n t e m p t  m o t i o n  i s  a c c o r d i n g l y  

d e n i e d .

T h e  R a i l r o a d ' s  c o u n s e l  i s  d i r e c t e d  f o r t h w i t h  t o  p r e p a r e ,  

s e r v e  a n d  l o d g e  a  f i n a l  j u d g m e n t  a n d  d e c r e e  i m p l e m e n t i n g  t h e  

j u r y ' s  s p e c i a l  v e r d i c t s  a n d  t h i s  c o u r t ' s  d e c i s i o n s  o n  p l a i n t i f f ' s  

e q u i t a b l e  c l a i m s  a s  s e t  f o r t h  i n  t h i s  m e m o r a n d u m .  B e c a u s e  o f  

t h e  c o u r t ' s  f a c t u a l  f i n d i n g s  a n d  c o n c l u s i o n s  o f  l a w  a r e  s e t  

f o r t h  i n  t h i s  M e m o r a n d u m  o f  D e c i s i o n ,  c o u n s e l  i s  d i r e c t e d  n o t  

t o  p r e p a r e  F i n d i n g s  o f  F a c t  a n d  C o n c l u s i o n s  o f  L a w .

S O  O R D E R E D  t h i s  3 0 t h  d a y  o f  A p r i l ,  1 9 8 6 .

S U P E R I O R  C O U R T  J U D G E

of the following at their address of

-7*^  --
Secretary
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Supervisor's Notes and Personnel Records

R e v i s i t i n g  t h e  P r i v a c y  A c t

Last year, t h e  first is. e o f  The 
First Line car r ied  a story on  h ow  
t h e  P r ivacy  Act a f f e c t s  s u p e r ­
visors. The Privacy Act c o n t in u e s  
t o  b e  a n  im po r ta n t  e lem en t  in 
m any  o f  t h e  act iv i t ies tha t you  
a re  i n v o lv e d  in. The fo l low ing  
a r t ic le  b r ie f ly  rev iew s s o m e  o f  
t h e  m o re  im po r ta n t  p o in t s  you  
will n e e d  to  k e e p  in m in d  w hen  
you k e e p  in fo rm al no tes , m a in ­
tain formal records, o r ask for in ­
fo rm a tion  from  you r emp loyees .

Personal notes or records that 
you may keep as memory aids 
regarding the performance, 
conduct, and development of 
employees you supervise are 
not prohibited by the privacy 
Act as long as certain conditions 
are met, according to the Civil 
Service Commission's top per­
sonnel information official.

Nicholas J. Sus/ynski, |r., Di ­
rector of CSC's Bureau of Man­
power Information Systems, 
said that tor supervisors’ notes 
to remain outside of the Privacy 
Act they must:
D Be kept and maintained only 
for the personal use of the 
supervisor who wrote them,
□  Not be circulated to anyone, 
even the supervisor's secretary 
or another supervisor of the 
same employee,
□  Not be under the control of 
the agency, or required by ll-e 
agency, and are kept or de­
stroyed as the supervisor who 
wrote them sees fit.

Such notes, Suszynski said, 
may be helpful as memory aids 
when discussing employees'  
performance and training 
needs, but shouldn' t  be re­
garded as a "secret file" to use 
against employees. Notes can 
help you focus on issues when 
counseling employees, and fos­
ter constructive dialog through­
out the year, but it is essential 
that they be kept under your

strict control and not shared 
with anyone.

The Act covers any informa­
tion about an individual main­
tained by an agency and which 
can be retrieved by name or 
other personal ly identi fying 
number or symbol.  This i n­
cludes— but is not limited to— 
information on education, fi­
nancial transactions, medical

See Privacy Act, p. 6
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D id  you know th.it I.t  k never finished high schoolf It was on the form I was 

typing tuJay . .

Intentionally releasing information protected by the Act could cost 
you or your employees up to $5,000 in fines.
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history, and criminal or 
employment history.

If you collect, keep, or handle 
information about individuals, 
Suszynski said, you are respon­
sible under the Act for 
safeguarding the information 
and protecting it from una u­
thorized disclosure.

Intentionally releasing infor­
mation protected by the Act 
could cost you or your employ­
ees up to $5,000 in fines. If you 
have any doubt about the exact 
procedures for handling infor­
mation on individuals, seek ad­
vice through your personnel of­
ficer or general counsel.
R emember that whenever you 

collect personal information 
from individuals, your employ­
ees for example, you must tell 
them by what authority you are 
requesting the information, 
what uses will be made of ‘.he 
information, whether it is volun­
tary or mandatory that they give 
the information, ar.d what will 
happen if they do not give you 
the information.

In sun,, be cautious whenever 
you hand>= personal informa­
tion. The Privacy Act was de­
signed to protect an individual's 
right to privacy, and the law has 
teeth. Keep yourself informed 
of your agency's procedures, 
and keep your employees in­
formed too.

In a Civil Service Commission 
Bulletin released at press time, 
the Commission reminded 
agencies that special attention 
must be given to training needs 
w h e n  employees first take on 
supervisory duties.

C S C  Bulletin 410-93, dated 
August 8, 1977, points out that 
the supervisory training re­
quirement for newly selected 
first-level supervisors is not for 
a fixed n u m b e r  ol training 
hours, "but for assurance of 
proficiency in performance of 
supervisory tasks."

The First L '^c  is published bimonthly by the 
U S Civil Service Commission Ed'ton?' in. 
Quines should be sent to the U S Civil 
Service Commission. First Line Editor. Don 
Dillm Office ot Pubf*c Affairs. Room 5351. 
1900 E Street N W Washington. 0  C 
20415 Telephone l?02i 632-5496

U S subscriptions avaiiat/ie at J4 50 pe» 
yea' from Superintendent ot Documents 
GPO Washington D C 20402 Single 
cop<es S 75

First Lme contents are gene»ai m nature, 
contact your personnel office tor more de 
taued information of spec-fic agency pro­
cedures No special permission IS necessary 
to quote or reprmi First Lme material] un­
less otherwise noted

Use ot funds tor pnn|.ng this publication ap­
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U.S. Civil Service Commission

"Sending a new supervisor fo 
80 hours of supervisory train­
ing." the bulletin stressed, 
"does not relieve agency m a n­
agement of the responsibility of 
initially determining the training 
needs of newly-appointed c o m­
petitive service supervisors or of 
subsequently evaluating the ef­
fectiveness of training in meet­
ing those needs."

The bulletin guides personnel 
offices in identifying first-level 
supervisory positions to which 
the requirement applies, track­
ing the movement of employees 
into those positions, and re­
cording and reporting training 
which meets the requirements.

It also urges agencies to pro­
vide supervisory training to 
everyone exercising supervisory 
authority, even though they may 
not technically fall within the 
definition of "supervisor" con­
tained in position classification 
or job grading standards. □

First line Wins Award

The First lin e  won one of the top 
awards among the -144 publications 
judged in the 15th annual Blue Pencil 
Awards prog-’ m June 15.

The National Association of Govern­
ment Communicators, sponsors of the 
program, awarded h rs l Line second 
prize in the newsletter category.

A panel ol eight government publica­
tions experts judged entries in 14 publi­
cations categories.

The First line 6 August-September 1977
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Official Business
C o m m i t t e e  o n  

C o m m u n i t y  a n b  R e g i o n a l  A f f a i r s

Poucn v 
Juneau Alaska 9?8'1

C & R A  C o m m i t t e e  M e e t i n g  - -  3 / 2 0 / S 6

S B _ 4 _ H  - -  An A c t  r e l a t i n g  t o  r o a d  m a i n t e n a n c e  s e r v i c e  
a r e a s

C S _ ^ o r _ H B _ 3 2 7 _ ^ 3 u d 2 _ A m  - -  An A c t  r e l a t i n g  t o  t h e  d i s c l o s u r e  
o f  i n f o r m a t i o n

S B  411 w o u l d  m a k e  c h a n g e s  t o  t h e  R o a d  M a i n t e n a n c e  S e r v i c e  
A r e a s  P r o g r a m ,  A S  1 9 . 3 0 . 2 6 0  t h r o u g h  A S  1 9 . 3 0 . 3 2 0 ,  t o  p r o v i d e  
r o a d  i m p r o v e m e n t  f u n d s  o n l y  t o  t h o s e  o u t l y i n g  d i s t r i c t s  w h i c h  
do n o t  h a v e  a c c e s s  t o  s u c h  f u n d s .

C S  f o r  HB 3 2 7  ( J u d )  w a s  c o n s i d e r e d  b y  t h e  C o m m i t t e e  on M a r c h  
1 3 t h .  T h e  C o m m i t t e e  a g r e e d  t h e  b i l l  n e e d e d  m o r e  w o r k  w i t h  
r e f e r e n c e  t o  u n c l e a r  w o r d i n g  a n d  p u n c t u a t i o n .  R e v i s i o n s  t o  t h e  
b i l l  a r e  i n d i c a t e d  on a m a r k e d  up c o p y  o f  t h e  H o u s e  v e r s i o n  
o f  t h e  b i l l .  A C b r n t i i t t e e  S u b s t i t u t e  w o r k  d r a f t ,  c o n t a i n i n g  
t h e  r e v i s i o n s  h a s  b e e n  p r e p a r e d .

I n f o r m a t i o n  a t t a c h e d  on t h e  b i l l s :

( 1 )  Memo d t d  3 / 1 1 / 8 6  f r o m  S e n .  F a i k s  on S B  4 1 1 .
( 2 )  C o p y  o f  c u r r e n t  l a w  A S  1 9 . 3 0 . 2 6 0  -  1 9 . 3 0 . 3 2 0  r e .  S B  4 1 1 .
( 3 )  F i s c a l  N o t e  f r o m  D O T & P F  on S B  4 1 1 .
( 4 )  POM f r o m  Wa y n e  W i e r s i u m  on HB 3 2 7 .

( 5 )  S t a f f  memo t o  S e n .  D e V r i e s  r e .  m s g  f r o m  M e r l e  A k e r s  on
SB 327
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O r i g i n a l  s p o n s o r s K o p o n e n ,  T h o m p s o n ,  
M a r r o u ,  et al

C r a m e r

3/17/86

B Y  T H E  C O M M U N I T Y  A N D  R E G I O N A L
I N  T H E  H O U S E  A F F A I R S  C O M M I T T E E

S E N A T E  CS F O R  CS F O R  H O U S E  B I L L  N O .  3 2 7  (C&RA)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to p r o t e c t i o n  f o r  p u b l i c  e m p l o y e e s . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  3 9 .51 is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to r e a d :

A R T I C L E  2. P R O T E C T I O N  F O R  P U B L I C  E M P L O Y E E S .

Sec. 3 9 . 5 1 . 1 0 0 .  E M P L O Y E E S  P R O T E C T E D .  (a) A  p u b l i c  e m p l o y e r  m a y

n o t  d i s c h a r g e ,  t h r e a t e n ,  o r  o t h e r w i s e  d i s c r i m i n a t e  a g a i n s t  a n  e m p l o y e e  

r e g a r d i n g  t h e  e m p l o y e e ' s  c o m p e n s a t i o n ,  t e r m s ,  c o n d i t i o n s ,  l o c a t i o n ,  or 

p r i v i l e g e s  o f  e m p l o y m e n t  b e c a u s e

( 1 ) t h e  e m p l o y e e ,  o r  a p e r s o n  a c t i n g  o n  b e h a l f  o f  t h e

e m p l o y e e ,  r e p o r t s  to a p u b l i c  b o d y  o r  is a b o u t  to r e p o r t  to a p u b l i c

b o d y ,  r e a s o n a b l y  b e l i e v i n g  t h e  r e p o r t  t o  b e  t r u e :

(A) a v i o l a t i o n  o f  a s t a t e ,  f e d e r a l ,  o r  m u n i c i p a l  law, 

r e g u l a t i o n  o r  o r d i n a n c e ;

(B) a s u b s t a n t i a l  a n d  s p e c i f i c  d a n g e r  to p u b l i c  h e a l t h  

o r  s a f e t y ;  o r

(C) m i s m a n a g e m e n t ,  a g r o s s  w a s t e  o f  f u n d s ,  o r  a n  a b u s e  

o f  a u t h o r i t y ;

( 2 ) t h e  e m p l o y e e  is r e q u e s t e d  b y  a p u b l i c  b o d y  t o  p a r t i c i ­

p a t e  i n  a c o u r t  a c t i o n  o r  in a n  i n v e s t i g a t i o n ,  h e a r i n g ,  o r  i n q u i r y

h e l d  b y  t h a t  p u b l i c  b o d y .

(b) T h i s  s e c t i o n  d o e s  n o t  r e q u i r e  a n  e m p l o y e r  to c o m p e n s a t e  an 

e m p l o y e e  f o r  p a r t i c i p a t i o n  i n  a n  i n v e s t i g a t i o n ,  h e a r i n g ,  o r  i n q u i r y

h e l d  b y  a p u b l i c  b o d y .

(c) T h i s  s e c t i o n  a n d  A S  3 9 . 5 1 . 1 1 0  d o  n o t  a p p l y  i f  t h e  r e p o r t

- 1 -  S C S  C S H B  3 2 7 ( C & R A )
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m a d e  u n d e r  ( a ) ( 1 ) o f  t h i s  s e c t i o n  d i s c l o s e s  i n f o r m a t i o n  t h a t  is l e g a l­

ly r e q u i r e d  to b e  c o n f i d e n t i a l .

(d) A  p e r s o n  w h o  a l l e g e s  a v i o l a t i o n  o f  t h i s  s e c t i o n  m a y  b r i n g  a 

c i v i l  a c t i o n  f o r  a p p r o p r i a t e  i n j u n c t i v e  r e l i e f ,  a c t u a l  d a m a g e s ,  or 

b o t h ,  w i t h i n  90 d a y s  a f t e r  the o c c u r r e n c e  o f  the a l l e g e d  v i o l a t i o n .

(e) T h e  p e r s o n  m u s t  s h o w  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  

t h e  e m p l o y e r  v i o l a t e d  (a) o f  t h i s  s e c t i o n .

(f) T h e  p r o v i s i o n s  o f  A S  3 9 . 5 1 . 1 0 0  - 3 9 . 5 1 . 1 2 0  d o  n o t  d i m i n i s h  

o r  i m p a i r  t h e  r i g h t s  o f  a p e r s o n  u n d e r  a c o l l e c t i v e  b a r g a i n i n g  a g r e e ­

m e n t  .

(g) A n  e m p l o y e r  s h a l l  p o s t  n o t i c e s  a n d  u s e  o t h e r  a p p r o p r i a t e  

m e a n s  to i n f o r m  e m p l o y e e s  o f  t h e i r  p r o t e c t i o n s  a n d  o b l i g a t i o n s  u n d e r  

A S  3 9 . 5 1 . 1 0 0  - 3 9 . 5 1 . 1 2 0 .

Sec. 3 9 . 5 1 . 1 1 0 .  R E L I E F  A N D  P E N A L T I E S .  (a) T h e  c o u r t  m a y  o r d e r  

a n  e m p l o y e r  to r e i n s t a t e  t h e  e m p l o y e e ,  p a y  t h e  e m p l o y e e  b a c k  w a g e s ,  

r e i n s t a t e  f r i n g e  b e n e f i t s  a n d  s e n i o r i t y  r i g h t s ,  a n d  p a y  a c t u a l  d a m ­

a g e s  .

(b) A  p u b l i c  b o d y  m a y  n o t  d i s q u a l i f y  a p e r s o n  w h o  a l l e g e s  a

v i o l a t i o n  o f  A S  3 9 . 5 1 . 1 0 0  - 3 9 . 5 1 . 1 2 0  f r o m  e l i g i b i l i t y  to

( 1 ) b i d  o n  c o n t r a c t s  w i t h  t h e  p u b l i c  b o d y ;

(2 ) r e c e i v e  l a n d  u n d e r  a l a w  o f  t h e  s t a t e  o r  a n  o r d i n a n c e

o f  t h e  m u n i c i p a l i t y ;

(3) r e c e i v e  a n o t h e r  r i g h t  o r  b e n e f i t  to w h i c h  t h e  p e r s o n  is

e n t i t l e d .

(c) A  p e r s o n  w h o  v i o l a t e s  A S  3 9 . 5 1 . 1 0 0  - 3 9 . 5 1 . 1 2 0  i s  l i a b l e  f o r  

a c i v i l  f i n e  o f  n o t  m o r e  t h a n  $ 1 0 ,0 0 0 .

(d) A  p e r s o n  w h o  a t t e m p t s  to p r e v e n t  a n o t h e r  p e r s o n  f r o m  m a k i n g  

a r e p o r t  o r  p a r t i c i p a t i n g  in a m a t t e r  u n d e r  A S  3 9 . 5 1 . 1 0 0 ( a )  w i t h

i n t e n t  to i m p e d e  o r  p r e v e n t  a p u b l i c  i n q u i r y  o n  t h e  m a t t e r  is l i a b l e

S C S  C S H B  3 2 7 ( C & R A )  -2-
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Sec. 3 9 . 5 1 . 1 2 0 .  D E F I N I T I O N S .  I n  A S  3 9 . 5 1 . 1 0 0  - 3 9 . 5 1 . 1 2 0 ,

( 1 ) " e m p l o y e e "  o r  " p u b l i c  e m p l o y e e "  m e a n s  a p e r s o n  w h o  

p e r f o r m s  a s e r v i c e  f o r  w a g e s  o r  o t h e r  r e m u n e r a t i o n  u n d e r  a c o n t r a c t  of 

h i r e ,  w r i t t e n  o r  ora l ,  e x p r e s s  o r  i m p l i e d ,  f o r  a p u b l i c  e m p l o y e r ;

( 2 ) " e m p l o y e r "  o r  " p u b l i c  e m p l o y e r "  i n c l u d e s  t h e  s t a t e ,  a

p u b l i c  o r  q u a s i - p u b l i c  c o r p o r a t i o n  o r  a u t h o r i t y  e s t a b l i s h e d  b y  law, 

t h e  U n i v e r s i t y  o f  A l a s k a ,  a m u n i c i p a l i t y ,  a p o l i t i c a l  s u b d i v i s i o n  of

t h e  s t a t e ,  a n d  t h e  A l a s k a  R a i l r o a d ;

(3) " p u b l i c  b o d y "  i n c l u d e s  a f e d e r a l ,  s t a t e ,  o r  m u n i c i p a l

o f f i c e r  o r  agency..

f o r  a c i v i l  f i n e  o f  n o t  more th an  $ 1 0 , 0 0 0 .

' 3 -  SCS CSHB 3 2 7 (C&RA)



3-20-86

r

Offered: 2/17/86
For Today's Calendar

Original sponsors: Koponen, Thompson,
Marrou and Jenkins

PLEASE MUTE REVISIONS MARKED 
WITH BLL3L INK.
THESE REVISIONS ALTER THE BILL 
<5c BEGONE SENATE CS fo r  CS fo r  
HB 327 (C&RA), THE BILL NOW 
BEFORE THE COvfcMTTEE.

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24 

23 

26

27

28 

29

IN THE H OUSE BY THE J U D ICIARY COMMITTEE

CS FOR H O U S E  BIL L  NO. 327 (Judiciary) am 

IN THE LEGISL AT U R E  OF THE STATE OF AL A S K A  

FOURTEENTH LEGISL A T U R E  - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to p r o t e c t i on  for public employees." 

BE IT ENACTED BY THE L EGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 39.51 is amended by adding ne w  sections to read:

ARTI C L E  2. PROTECTION FOR PUBLIC EMPLOYEES.

Sec. 39.51.100. EMPLOYEES PROTECTED. (a) A public employer may 

not discharge, threaten, or otherwise discriminate against an employee 

regarding the employee's compensation, terms, conditions, location, or 

privileges of employment because

(1) the employee,or a person acting on behalf of the 

employee,reports to a public body or is about to report to a public 

body, reasonably believing the report to be true;

(A) a v i o l a t i o n  of a state, federal, or m u nicipal law, 

regulation or ordinance; or

(B) a substantial and specific danger to public health

or safety;

(2) the employee is requested by a public b>.dy to p a r t i c i­

pate in a court action or in an investigation, hearing, or inquiry 

held by that public body; or

( 3 }  C h u  U p  ‘3  p g T m n i — a n . i -i i g - - o n  ’ • - H e k -J T f  "  i f f -— tr h w

rmtp4nyftn I 'j- i njir l s ^ t u - a - p u l t l i G -JicuLy : j u i  jLa_ -& kuxU --l u . -rg i

pa

b'.iiJ y y  -la r iTitmaw4 y r b e l i e f i ng,1 trhe. l1 n p o i11 t o — bi_ ^ m i s m a n a g e m e n t ,

a  -w— a  .  i  o  o  f— a  r  1* . « -J n  m  K  . . r .  n  4.  L  A — 4.  « .  \  ' -gross waste of funds, or an abuse of authority

(b) This section does not require an employer to compensate an 

employee for p a r ticipation in an investigation, hearing, or inquiry

-1- C S H B  3 2 7 ( J u d )  a m
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c

1 held by a public body.

2 (c) This section and AS 39.51.110 do not apply if the report

3 made under subsections (a)(1) »r»--Aa-)-(-3 )> of this section discloses

+ H a +
4 information whi.rL is legally required to be confidential.

5 (d) A person who alleges a v i o l a t io n  of this section may bring a

6 civil action for appropriate injunctive relief, actual damages, or

7 both, within 90 days after the occurrence of the alleged violation.

8 (e) The person must show by clear and convincing evidence that

9 the employer violated (a) of this section.

10 (f) The provisions of AS 39.51.100 - 39.51.120 do not d i m inish

11 or impair the rights of a person u nder a collective bargaining agiee-

12 m e n t ,

13 (g) An employer shall post notices and use other appropriate

14 means to inform employees of their protections and obligations under

15 AS 39.51.100 - 39.51.120.

16 Sec. 39.51.110. RELIEF AN D  PENALTIES. (a) The court may order

17 an employer to reinstate the employee, pay the employee back wages,

18 reinstate fringe benefits and seniority rights, and pay actual dam-

19 ages.

20 (b) A  public body may not disqualify a per s o n  who alleges a

21 v i o lation of AS 39.51.100 - 39.51.120 from eligibility to

22 (1) bid on contracts wit h  the public body;

23 (2) receive land under a law of the state or an ordinance

24 of the municipality;

25 (3) receive another right or benefit to w hich the person is

26 entitled.

27 (c) A person who violates AS 39.51.100 - 39.51.120 is liable for

28 a civil fine of not more than $10,000.

29 (d) A  person who attempts to prevent another person from making

C S H B  3 2 7 (J u d )  a m  -2-



a report or participating in a matter under AS 39.51.100(a) wit h  

intent to impede or prevent a public inquiry on the matter is liable 

for a civil fine of not mor e  than $10,000.

Sec. 39.51.120. DEFINITIONS. In AS 39.51.100 - 39.51.120,

(1) "employee" or "public employee" means a person who 

performs a service for wages or other remuneration under a contract of 

hire, written or oral, express or implied for a public employer;

(2) "employer" or "public employer" includes the state, a 

public or quasi-public corporation or authority established by law, 

the University of Alaska, a municipality, a political subdivision of 

the state, and the Al a s k a Railroad;

(3) "public body" includes a federal, state, or municipal 

officer or agency.

A

-3- C S H B  3 2 7 ( J u d )  a m
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S e n a t e

Memsers 
Senatoi Ferguson. Vice Chairman 

Senator Coghill 
Senalor Sturgule.-.sm 
Senator V Fiscner

Senator Edna DeVries. Chairman

M a t c h  2 0 ,  1986 

MEMORANDUM

T O :  S e n a t o r  D e V r i e s

F R O M : T r u d i e  A l f o r d
L e g  i s 1 a t i v e  A i d e

S U B J E C T :  HB 3 2 7  An A c t  r e l a t i n g  t o  t h e  d i s c l o s u r e  o f
i n f o r m a t i o n  - -  3 / 2 0 / 8 6  P h o n e  C a l l  f r o m

Me r 1e A k e r s

A f t e r  r e c e i v i n g  a c o p y  o f  S e n a t e  C & R A ' s  w o r k  d r a f t  C o m m i t t e e  
S u b s t i t u t e ,  M r .  A k e r s  c a l l e d  a n d  a s k e d  me t o  g i v e  y o u  a 
m e s s a g e .

M r .  A k e r s  s a i d  t h e  v e r s i o n  o f  HB 3 2 7  w h i c h  p a s s e d  t h e  H o u s e  
a n d  c a m e  t o  t h e  S e n a t e  C & R A  C o m m i t t e e  m o v e d  t h e  b i l l  f r o m  
A S  23 t o  A S  3 9 .  T h e  A l a s k a  R a i l r o a d  i s  e x e m p t e d  f r o m  
c o m p l i a n c e  w i t h  t h e  p r o v i s i o n s  o f  A S  3 9 .  He a s k e d  t h a t  y o u  
c a l l  t h e  C & R A  C o m m i t t e e ' s  a t t e n t i o n  t o  A S  4 2 . 4 0 . 7 1 0  C O R P O R A T IO N  
E M P L O Y E E S .

" E m p l o y e e s  o f  t h e  A l a s k a  R a i l r o a d  a r e  e m p l o y e e s  
o f  t h e  c o r p o r a t i o n  a n d  n o t  o f  t h e  s t a t e .  T h e  
p r o v i s i o n s  o f  A S  39 do n o t  a p p l y  t o  e m p l o y e e s  c f  
t h e  c o r p o r a t  i o n . "

of cJthsa/L
M r .  A k e r s  h a s  s u e d  t h e  A l a s k a  R a i l r o a d  a s  a r e s u 11 / r e t a l i a t  i o n  
t o  a " w h i s t l e  b l o w e r "  i n c i d e n t .

A t c h  - C y of A S 4 2 . 4 0  . 7 1 0



§ 42.40.700 A l a s k a  S t a t u t e s  S u p p l e m e n t § 42.40.710

Sec. 42.40.700. Limitation on personal liability. A board mem­
ber or employee of the corporation is not subject to personal liability or 
accountability because of the execution or issuance of bonds. (§ 2 ch 
153 SLA 1984)

A rtic l; H . Personnel and Labor Relations.
Section
705. Political activities 
710. Corporation employees 
720. Collective bargaining rights 
730. Railroad labor relations agency 
740. Collective bargaining unit 
750. Representatives and elections 
760. Unfair labor practices 
770. Investigation and conciliation of 

complaints 
780. Complaint and accusation 
790. Orders and decisions 
800. Enforcement by injunction 
810. Power to investigate and compel 

testimony

Section
820. Regulations
830. Penalty for violation of order or 

decision 
840. Mediation 
850. Strikes 
860. Agreements
870. Organization dues and employee 

benefits, deduction end authoriza­
tion

880. Exemption 
885. Prohibited nets 
890. Definitions

C f s s  references. — For transitional lective bargaining, see § 5, ch. 153, SLA
provisions relating to personnel and col- 1984 in the Temporary and Special Acts.

Sec. 42.40.705. Po litica l activities, (a) Money, assets, or property 
of the corporation may not be used for political activities. However, 
board members and employees may communicate with and appear 
before committees of Congress, the state legislature, and municipal 
governing bodies in connection with ma.ters directly affecting the 
corporation.

lb) A board member or employee who violates the provisions of this 
section is personally subject to a civil penalty asses d by a judge of 
the superior court in an amount not to exceed $5,0Uv.. An action to 
enforce this section may be brought by any person. (§ 2 ch 153 SLA 
1984)

Sec. 42.40.710. Corporation employees. Employees of the 
Alaska Railroad are employees of the corporation and not of the state. 
The provisions of AS 39 do not apply to employees of the corporation. 
(§ 2 ch 153 SLA 1984)

118



Official Business

Alaska H>tate ILegisflature
S e n a t e

C o m m i t t e e  o n  

C o m m u n i t y  a n t i  R e g i o n a l  A f f a i r s

Senalor Edna DeVries. Chairman

Members:
Senalor Ferguson. Vice Chairman 

Senator Ccghill 
Senalor Sturgulewski 
Senator V Fischer

Pouch V 
Juneau. Alaska 998!t

C O M M I T T E E  M E E T I N G  —  M a y  6, 1 9 8 6

CS H B  15 (C&RA) - A n  A c t  r e l a t i n q  to a d v i s o r y  e l e c t i o n s
o n  c e r t a i n  a n n e x a t i o n  p r o p o s a l s

CS HB 327 (Jud) a m  —  A n  A c t  r e l a t i n g  t o  p r o t e c t i o n  f o r
p u b l i c  e m p l o y e e s

M a t e r i a l s  a t t a c h e d :

(1) F i s c a l  N o t e  f r o m  D i v i s i o n  o f  E l e c t i o n s  d t d  1 - 3 1 - 8 6  
o n  C S H B  15 (C&RA).

(2) P o s i t i o n  P a p e r  f r o m  D e p t ,  o f  C & R A  d t d  o n  
C S H B  15 (C&RA).

(3) B i l l  H i s t o r y  o n  C S H B  15 (C&RA).
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W O R K  D R A F T WORK DRAFT WORK DRAFT 
C ram e r
5 / 2 / 8 6 ^

O r i g i n a l  s p o n s o r s :  K o p o n e n ,  T h o m p s o n ,
M a r r o u ,  et al

B Y  T H E  C O M M U N I T Y  A N D  R E G I O N A L
I N  T H E  H O U S E  , A F F A I R S  C O M M I T T E E

S E N A T E  C S  F O R  C S  F O R  H O U S E  B I L L  NO. 3 2 7  (C&RA)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to p r o t e c t i o n  f o r  p u b l i c  e n p l o y e e s . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  3 9 . 5 1  is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to rea d :

A R T I C L E  2. P R O T E C T I O N  F O R  P U B L I C  E M P L O Y E E S .

Sec. 3 9 . 5 1 . 1 0 0 .  E M P L O Y E E S  P R O T E C T E D .  (a) A  p u b l i c  e m p l o y e r  m a y

n o t  d i s c h a r g e ,  t h r e a t e n ,  o r  o t h e r w i s e  d i s c r i m i n a t e  a g a i n s t  a n  e m p l o y e e  

r e g a r d i n g  t h e  e m p l o y e e ' s  c o m p e n s a t i o n ,  t e r m s ,  c o n d i t i o n s ,  l o c a t i o n ,  or 

p r i v i l e g e s  o f  e m p l o y m e n t  b e c a u s e

( 1 ) t h e  e m p l o y e e ,  o r  a p e r s o n  a c t i n g  o n  b e h a l f  o f  t h e

e m p l o y e e ,  r e p o r t s  to a p u b l i c  b o d y  o r  is a b o u t  to r e p o r t  to a p u b l i c

b o d y ,  r e a s o n a b l y  b e l i e v i n g  t h e  r e p o r t  to b e  tru e :

(A) a v i o l a t i o n  o f  a s t a t e ,  f e d e r a l ,  o r  m u n i c i p a l  law, 

r e g u l a t i o n  o r  o r d i n a n c e ;

(B) a s u b s t a n t i a l  a n d  s p e c i f i c  d a n g e r  to p u b l i c  h e a l t h  

o r  s a f e t y ;  nr

(Cy m i s m a n a g e m e n t ,  a g r o s s  w a s t e  o f  f u n d s ,  o r  a n  a b u s e  

o f  author, cy;
1

(2 ) t h e  e m p l o y e e  is r e q u e s t e d  b y  a p u b l i c  b o d y  to p a r t i c i ­

p a t e  i n  a c o u r t  a c t i o n  o r  in an i n v e s t i g a t i o n ,  h e a r i n g ,  o r  i n q u i r y  j

h e l d  b y  t h a t  p u b l i c  b o d y .

(b) T h i s  s e c t i o n  d o e s  n o t  r e q u i r e  a n  e m p l o y e r  to c o m p e n s a t e  an 

e m p l o y e e  f o r  p a r t i c i p a t i o n  i n  a n  i n v e s t i g a t i o n ,  h e a r i n g ,  o r  i n q u i r y

h e l d  b y  a p u b l i c  b o d y .

(c) T h i s  s e c t i o n  a n d  A S  3 9 . 5 1 . 1 1 0  d o  n o t  a p p l y  i f  t h e  r e p o r t
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WORK DRAFT WORK DRAFT WORK DRAFT

m a d e  u n d e r  ( a ) ( 1 ) o f  th i s  s e c t i o n  d i s c l o s e s  i n f o r m a t i o n  t h a t  is l e g a l­

ly r e q u i r e d  to b e  c o n f i d e n t i a l .

(d) A  p e r s o n  w h o  a l l e g e s  a v i o l a t i o n  o f  t h i s  s e c t i o n  m a y  b r i n g  a 

c i v i l  a c t i o n  f o r  a p p r o p r i a t e  i n j u n c t i v e  r e l i e f ,  a c t u a l  d a m a g e s ,  or 

b o t h ,  w i t h i n  90 d a y s  a f t e r  t h e  o c c u r r e n c e  o f  the a l l e g e d  v i o l a t i o n .

(e) T h e  p e r s o n  m u s t  s h o w  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  th a t  

t h e  e m p l o y e r  v i o l a t e d  (a) o f  t h i s  s e c t i o n .

(f) T h e  p r o v i s i o n s  o f  A S  3 9 . 5 1 . 1 0 0  - 3 9 . 5 1 . 1 2 0  d o  n o t  d i m i n i s h  

o r  i m p a i r  t h e  right., o f  a p e r s o n  u n d e r  a c o l l e c t i v e  b a r g a i n i n g  a g r e e­

me n t .

(g) A n  e m p l o y e r  s h a l l  p o s t  n o t i c e s  a n d  u s e  o t h e r  a p p r o p r i a t e  

m e a n s  to i n f o r m  e m p l o y e e s  o f  t h e i r  p r o t e c t i o n s  a n d  o b l i g a t i o n s  u n d e r  

A S  3 9 . 5 1 . 1 0 0  - 3 9 . 5 1 . 1 2 0 .

Sec. 3 9 . 5 1 . 1 1 0 .  R E L I E F  A N D  P E N A L T I E S .  (a) T h e  c o u r t  m a y  o r d e r  

a n  e m p l o y e r  to r e i n s t a t e  t h e  e m p l o y e e ,  p a y  t h e  e m p l o y e e  b a c k  w a g e s ,  

r e i n s t a t e  f r i n g e  b e n e f i t s  a n d  s e n i o r i t y  r i g h t s ,  a n d  p a y  a c t u a l  d a m ­

a g e s  .

(b) A  p u b l i c  b o d y  m a y  n o t  d i s q u a l i f y  a p e r s o n  w h o  a l l e g e s  a

v i o l a t i o n  o f  A S  3 9 . 5 1 . 1 0 0  - 3 9 . 5 1 . 1 2 0  f r o m  e l i g i b i l i t y  to

( 1 ) b i d  o n  c o n t r a c t s  w i t h  t h e  p u b l i c  b o d y ;

(2 ) r e c e i v e  l a n d  u n d e r  a l a w  o f  t h e  s t a t e  o r  a n  o r d i n a n c e

o f  t h e  m u n i c i p a l i t y ;

(3) r e c e i v e  a n o t h e r  r i g h t  or b e n e f i t  to w h i c h  t h e  p e r s o n  is

e n t i t l e d .

(c) A  p e r s o n  w h o  v i o l a t e s  A S  3 9 . 5 1 . 1 0 0  - 3 9 . 5 1 . 1 2 0  is l i a b l e  for 

a c i v i l  f i n e  o f  n o t  m o r e  t h a n  $ 1 0 ,0 0 0 .

(d) A  p e r s o n  w h o  a t t e m p t s  to p r e v e n t  a n o t h e r  p e r s o n  f r o m  m a k i n g  

a r e p o r t  o r  p a r t i c i p a t i n g  i n  a m a t t e r  u n d e r  A S  3 9 . 5 1 . 1 0 0 ( a )  w i t h

i n t e n t  to i m p e d e  o r  p r e v e n t  a p u b l i c  i n q u i r y  o n  t h e  m a t t e r  is l i a b l e

S C S  C S H B  3 2 7 (C&RA) -2-



«

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2 5

2 6

2 7

2 8

2 9

WORK DRAFT WORK DRAFT WORK DRAFT

f o r  a c i v i l  f i n e  o f  n o t  m o r e  t h a n  $ 1 0 ,0 0 0 .

Sec. 3 9 . 5 1 . 1 2 0 .  D E F I N I T I O N S .  In A S  3 9 . 5 1 . 1 0 0  - 3 9 . 5 1 . 1 2 0 ,

( 1 ) " e m p l o y e e "  o r  " p u b l i c  e m p l o y e e "  m e a n s  a p e r s o n  w h o  

p e r f o r m s  a s e r v i c e  f o r  w a g e s  or o t h e r  r e m u n e r a t i o n  u n d e r  a c o n t r a c t  of 

h i r e ,  w r i t t e n  o r  o r a l ,  e x p r e s s  o r  i m p l i e d ,  f o r  a p u b l i c  e m p l o y e r ;

( 2 ) " e m p l o y e r "  o r  " p u b l i c  e m p l o y e r "  i n c l u d e s  t h e  s t a t e ,  a 

p u b l i c  or q u a s i - p u b l i c  c o r p o r a t i o n  or a u t h o r i t y  e s t a b l i s h e d  b y  law, 

t h e  U n i v e r s i t y  o f  A l a s k a ,  a m u n i c i p a l i t y ,  a n d  a p o l i t i c a l  s u b d i v i s i o n  

o f  the s t a t e ;

(3) " p u b l i c  b o d y "  i n c l u d e s  a f e d e r a l ,  s t a t e ,  or m u n i c i p a l  

o f f i c e r  o r  a g e n c y .

SCS CSHB 3 2 7 (C&RA)
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M v i ^ ^  / V m a t L  t c J A ( l /\ V  C w J  /&0-/- ^  /Lj J L l -( X

otit, f ' t w - S L  J r L  u r { }  L^JUt-tr  ~ u/<_

/h? ! ^ 4 X . - ( X  < ^

K - i ^ p i ^ —  * $ y f a j - e n -  s j P  ^ H h -L .

c 'L j J p  / V / P ^  x
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£UasUa is>tatc legislature
So”A!o» EO'* DrV'-es C**«n*n

Senate .Vto </ 
S ^ato 'C osn-'i

S*«*TO«V *•»«*♦*

(Committee on 
Community anti Tvcgionnl £Ufairs

M arch 21, 19S6

M r.  M e r le  A k e rs  
3031 B e n n e tt  S t r e e t  
A n ch orage , A k  99517

D ea r M r .  A k e r s :

S u b je c t :  HB 327 An A c t  re la t in g  to
d is c lo s u re  o f  in fo rm a t io n

T h e  C 6 cR A  C o m m it t e e  co n sidered  th is  b i l l  a t  i t s  
m eet in g  y e s te rd a y  a fte rn o o n  a s  per our telephone 
c o n ve rsa t io n .

No C o m m it t e e  a c t io n  was tak en  on the S en ate  C & R A  
su b s t i tu te  b i l l  1 sent you . The  C o m m it t e e  agreed 
a t  the  req u est  o f  Sen ato r  C o g h i l l ,  a m em b er o f  S e n a te  
C & R A  C o m m it t e e ,  to  continue hearing  on the b il l  
u n t i l  he had heard f ro m  c o n s t itu e n ts  in his e le c t io n  
d i s t r i c t  who w ere  su b m itt in g  a po s it io n  on the b i l l .

When th e  b i l l  is  read y  fo r  resch ed u ling  1 w i l l  m ake  
e v e ry  e f f o r t  fo r  you to r e c e iv e  adequate  n o t ic e  so 
you m ay t e s t i f y  by te le c o n fe re n c e ,  i f  you d e s ire  to  do so .

A s  reg ards A la s k a  R a i l r o a d  e m p lo y e e s  being exe m p te d  
f ro m  c o m p lia n c e  w ith p ro v is io n s  o f  T i t l e  39. Th e  
C o m m it t e e  decided when th e y  a re  rea d y  to  w ork with 
a m end m ents  to the b i l l ,  th a t  im p ed im e n t  can  be tak en  
c a re  o f by rem ovin g  the e xe m p t io n  as f a r  as the b i l l  

is  con cerned .
I hope th is  in fo rm a t io n  has been h e lp fu l .

înr'/ar<a|\/

T r u a ie  A l fo rd  1
L e g is la t i v e  A id e  to  Se n a to r  D e V r ie s
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IN THE HOUSE

( 3 I Z 0 S Z  f t -

BY THE JUDICIARY COMMITTEE 

CS FOR HOUSE BILL NO. 327 (Judiciary) am 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating 'o prote c t i on  for public employees."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 39.51 is amended by adding new sections to read:

ARTICLE 2. PROTECTION FOR PUBLIC EMPLOYEES.

Sec. 39.51.100. EMPLOYEES PROTECTED. (a) A public employer may 

not discharge, threaten, or otherwise discriminate against an employee 

regarding the e m p l o y e e’s compensation, terms, conditions, location, or 

privileges of employment because

(1) the employee^or a person acting on behalf of the 

employee^reports to a public body or is about to report to a public 

body, reasonably believing the report to be true;

(A) a violation of a state, federal, or municipal law, 

regulation or ordinance; or

(B) a substantial and specific danger to public health

or safety;

(2) the employee is requested by a public body to p a r t i c i­

pate in a court action or in an investigation, hearing, or inquiry 

held by that public body; or

(3) the employee, or a person acting on behalf of the 

employee, reports to a public body or is about to report to a public

body^treasonably believing the report to b e t r u e ~ T )  mismanagement, a 

gross waste of funds, or ar. abuse of authority.

(b) This section does not require an employer to compensate an 

employee for p a r t icipation in an investigation, hearing, or inquiry

-1- C S H B  3 2 7 ( J u d )  a m
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1 held by a public body.

2 (c) This section and AS 39.51.110 do not apply if the report

3 made under subsections (a)(1) or (a)(3) of this section discloses

4 information which is legally required to be confidential.

5 (d) A person who alleges a vio l a t i o n  of this section may bring a

6 civil action for appropriate injunctive relief, actual damages, or

7 both, within 90 days af^er the occurrence of the alleged violation.

8 (e) The person must show by clear and convincing evidence that

9 the employer violated (a) of this section.

10 (f) The provisions of AS 39.51.100 - 39.51.120 do not diminish

11 or impair the rights of a person under a collective bargaining agree-

12 m e n t .

13 (g) A n  employer shall post notices and use other appropriate

14 means to infoi-m employees of their prot :tions and obligations under

15 AS 39.51.100 - 39.51.120.

16 Sec. 39.51.110. RELIEF A N D PENALTIES. (a) The court may order

17 an employer to reinstate the employee, pay the employee back wages,

18 reinstate fringe benefits and seniority rights, and pay actual dam-

19 ages.

20 (b) A  public body may not disqualify a person who alleges a

21 violation of AS 39.51.100 - 39.51.120 from eligibility to

22 (1) bid on contracts wi t h  the public body;

23 (2) receive land under a law of the state or an ordinance

24 of the municipality;

25 (3) receive another right or benefit to which the person is

26 entitled.

27 (c) A person who violates AS 39.51.100 - 39.51.120 is liable for

28 a civil fine of not more than $10,000.

29 (d) A person who attempts to prevent another person from making

C S H B  3 2 7 ( Ju d )  a m  -2-
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a report or p a r t icipating in a matter under AS 39.51.100(a) with 

intent to impede or prevent a public inquiry on the matter is liable 

for a civil fine of not more than $10,000.

Sec. 39.51.120. DEFINITIONS. In AS 39.51.100 - 39.51.120,

(1) "employee" or "public employee" means a person who 

performs a service for wages or other remuneration under a contract of 

hire, written or oral, express^or implied for a public employer;

(2) "employer" or "public employer" includes the state, a 

public or quasi-public corporation or authority established by law, 

the University of Alaska, a municipality, a political subdivision of 

the state, and the Al a s k a  Railroad; /

-3- C S H B  3 2 7 (J u d )  a m
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1 IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 327 (Judiciary) am 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION 

A BILL

F o r  an Act entitled: "An Act relating to pr otection for public employees." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 39.51 is amended by adding new sections to read:

ARTI C L E  2. PROTECTION FOR PUBLIC EMPLOYEES.

Sec. 39.51.100. EMPLOYEES PROTECTED. (a) A public employer may 

not discharge, threaten, or otherwise discriminate against an employee 

regarding the e m p l o y e e’s compensation, terms, conditions, location, or 

privileges of employment because

(1) the employee,or a person acting on behalf of the 

employee,reports to a public body or is about to report to a public 

body, reasonably believing the report to be true;

(A) a v i olation of a state, federal, or municipal law, 

regulation or ordinance; or

(B) a substantial and specific danger to public health 

or safety; J £ i

(2) the employee is requested by a public body to p a r t i c i­

pate in a court action or in an investigation, hearing, or inquiry 

held by that public body; or

“ T h u  en iH A U ^ H 'r ' u P *a - p e rs u n — a u i i n g - - t m  ‘ fre ftg T fr ‘ U lE* - t+ w

n - n ^ J  n y n n  , I ■ I | ■ , ■ I e -  I I i . . p . h l i f  ^ * 1 1 -  ' [• 1 11 *~ "  ? p n h l l ' ^

bvtuy, r w o ' a n a e i y ^ b c j i a i . u  i n g  I ' L l  I ' t - p o u t  to—  l i e.'l_ W : w T ^ m i s m a n a g e m e n t ,

gross waste of funds, or an abuse of authority.

(b) This section does not require an employer to compensate an 

employee for participation in an investigation, hearing, or inquiry

- 1 - C S H B  3 2 7 ( J u d )  a m
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1 held by a public body.

2 (c) This section and AS 39.51.110 do not apply if the report

3 made under subsections (a)(1) »r» —  fra ) (3). of this section discloses

4 information xhi -U is legally required to be confidential.

5 (d) A  person who alleges a v i o l a t i o n  of this section may bring a

6 civil action for appropriate injunctive relief, actual damages, or

7 both, wit h in  90 days after the occurrence of the alleged violation.

8 (e) The person must show by clear and convincing evidence that

9 the employer violated (a) of this section.

10 (f) The provisions of AS 39.51.100 - 39.51.120 do not diminish

11 or impair the rights of a person under a collective bargaining agree-

12 m e n t .

13 (g) An employer shall post notices and use other appropriate

14 means to inform employees of their protections and obligations under

15 AS 39.51.100 - 39.51.120.

16 Sec. 39.51.110. RELIEF A ND  PENALTIES. (a) The court may order

17 an employer to reinstate the employee, pay the employee back wages,

18 reinstate fringe benefits and seniority rights, and pay actual dam-

19 ages.

20 (b) A public body may not disqualify a pe r s o n  who alleges a

21 v i o lation of AS 39.51.100 - 39.51.120 from eligibility to

22 (1) bid on contracts wit h  the public body;

23 (2) receive land under a law of the state or an ordinance

24 of the municipality;

25 (3) receive another right or benefit to w h i c h  the person is

26 entitled.

27 (c) A person who violates AS 39.51.100 - 39.51.120 is liable for

28 a civil fine of not more than $10,000.

29 (d) A  person who attempts to prevent another p e r s o n  from making

C S H B  3 2 7 (J u d )  a m  -2-



1 a report or participating in a matter under AS 39.51.100(a) with

2 intent to impede or prevent a public inquiry on the ma t t e r is liable

3 for a civil fine of not more than $10,000.

4 Sec. 39.51.120. DEFINITIONS. In AS 39.51.100 - 39.51.120,

5 (1) "employee" or "public employee" means a person who

6 performs a service for wages or other remuneration under a contract of

7 hire, written or oral, express or implied for a public employer;

8 (2) "employer" or "public employer" includes the state, a

9 public or quasi-public corporation or authority established by law,

10 the University of Alaska, a municipality, a political subdivision of

11 the state, and the Alaska Railroad;

12 (3) "public body" includes a federal, state, or municipal

13 officer or agency.

-3- C S H B  3 2 7 ( Ju d )  a m
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Official Business

Alaska H>tate Hegislatutc
I k n a t c  

C o m m i t t e e  o n  

C o m m u n i t y  a n t )  R e g i o n a l  A f f a i r s

Senator Edna DeVries. Chairman 

Mernoers'
Senator Ferguson. Vice Cnairman 

Senator Coghill 
Senator Slurgulewski 
Senalor V Fiscrcr

Pouch V 
Juneau. Alaska 99811

M a r c h  2 0 ,  1986

MEMORANDUM

T O :  S e n a t o r  D e V r i e s

FRO M : T r u d i e A l f o r d
L e g  i s 1 a t i v e  A i d e

S U B J E C T :  HB 3 2 7  An A c t  r e l a t i n g  t o  t h e  d i s c l o s u r e  o f
i n f o r m a t i o n  - -  3 / 2 0 / 8 6  P h o n e  C a l l  f r o m

M e r 1e A k e r s

A f t e r  r e c e i v i n g  a c o p y  o f  S e n a t e  C & R A ' s  w o r k  d r a f t  C o n r n i t t e e  
S u b s t i t u t e ,  iM r .  A k e r s  c a l l e d  a n d  a s k e d  me t o  g i v e  y o u  a 
m e s s a g e .

M r .  A k e r s  s a i d  t h e  v e r s i o n  o f  HB 327 w h i c h  p a s s e d  t h e  H o u s e  
a n d  ca m e  t o  t h e  S e n a t e  C & R A  C o m m i t t e e  m o v e d  t h e  b i l l  f r o m  
A S  23 t o  A S  3 9 .  T h e  A l a s k a  R a i l r o a d  i s  e x e m p t e d  f r o m  
c o m p l i a n c e  w i t h  t h e  p r o v i s i o n s  o f  A S  3 9 .  He  a s k e d  t h a t  y o u  
c a l l  t h e  C & RA  C o r r m i t t e e ' s  a t t e n t i o n  t o  A S  4 2 . 4 0 . 7 1 0  C O R P O R A T IO N  
E M P L O Y E E S .

" E m p l o y e e s  o f  t h e  A l a s k a  R a i l r o a d  a r e  e m p l o y e e s  
o f  t h e  c o r p o r a t i o n  a n d  n o t  o f  t h e  s t a t e .  T h e  
p r o v i s i o n s  o f  A S  39 do n o t  a p p l y  t o  e m p l o y e e s  o f  
t h e  c o r p o r a t i o n . "

of cJhjf/L
M r .  A k e r s  h a s  s u e d  t h e  A l a s k a  R a i l r o a d  a s  a r e s u  11 / r e t a 1 i a t i o n  
t o  a " w h i s t l e  b l o w e r "  i n c i d e n t .

A t c h  - C y  of A S 4 2 . 4 0 . 7 1 0



§ 42.-J0.700 A l a s k a  S t a t u t e s  S u p p l e m e n t § 42.40.710

Sec. 42.40.700. Lim itation on personal liability. A board mem­
ber or employee of the corporation is not subject to personal liability or 
accountability because of the execution or issuance of bonds. <8 2 ch 
153 SLA 1984)

A rticle 8. Personnel and Labor Relations.
Section
705. Political activities 
710. Corporation employees 
720. Collective bargaining rights 
730. Railroad labor relations agency 
7-40. Collective bargaining unit 
750. Representatives and elections 
760. Unfair labor practices 
770. Investigation and conciliation of 

complaints 
780. Complaint and accusation 
790. Ore ers and decisions 
800. Enforcement by injunction 
810. Power to investigate and compel 

testimony

Section
820. Regulations
830. Penalty for violaiion of order or 

decision 
840. Mediation 
850. Strikes 
860. Agreements
870. Organization dues and employee 

benefits, deduction and authoriza­
tion

880. Exemption 
885. Prohibited acts 
890. Definitions

Cross references. — For transitional lective bargaining, see § 5, ch. 153, SLA
provisions relating to personnel and col- 1984 in the Temporary and Special Acts,

Sec. 42.40.705. Po litica l activities, (a) Money, assets, or property 
of the corporation may not be used for political activities. However, 
board members and employees may communicate with and appear 
before committees of Congress, the state legislature, and municipal 
governing bodies in connection with matters directly affecting the 
corporation.

(b) A board member or employee who violates the provisions of this 
section is personally subject to a civil penalty assessed by a judge of 
the superior court in an amount not to exceed $5,000. An action to 
enforce this section may be brought by any person. (§ 2 ch 153 SLA 
198-*,

Sec. 42.40.710. Corporation employees. Employees of the 
Alaska Railroad are employees of the corporation and not of the state. 
The provisions of AS 39 do not apply to employees of the corporation. 
(8 2 ch 153 SLA 1984)
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Official Business

gUasfea H>tate L̂egislature
S e n a t e  

C o m m i t t e e  o n  

C o m m u n i t y  an t i  R e g i o n a l  A f f a i r s

Memoers 
Senator Ferguson. Vice Cnairman 

Senator Cognill 
Senator Sturgule*ski 
Senator V Fiscner

Senator Edna DeVries. Chairman

Pouch V 
Juneau. Alaska 93311

C & R A  M e e t i n g  —  M a r c h  1 3 ,  1 9 8 6

C S H B  3 2 7  ( J u d )  am

A n  A c t  r e l a t i n g  t o  p r o t e c t i o n  f o r  p u b l i c  e m p l o y e e s  

I n f o r m a t i o n  a t t a c h e d  r e l a t i v e  t o  b i l l :

1 )  S e c t i o n a l  A n a l y s i s

2 )  P r e s s  f t j l e a s e  f r o m  b i l l  s p o n s o r

3 )  L t r  f r o m  M i k e  O d e n  wh o  wa s  p e r s o n a l l y  a f f e c t e d  b y  t h e  p r o p o s e d  
l e g i s l a t i o n

4 )  L t r  a n d  b a c k u p  m a t e r i a l  f r o m  M r .  M e r l e  A k e r s  wh o  h a s  b r o u g h t  a 
l a w s u i t  a g a i n s t  t h e  A l a s k a  R a i l r o a d  d u e  w h i c h  h e  c h a r a c t e r i z e s  a s  
d u e  t o  h i s  " w h i s t l e - b l o w i n g "  a c t i v i t i e s

5 )  B i l l  h i s t o r y

S B  3 5 6  ( C & R A  C S )

C a m p a i g n  F i n a n c i n g  

B u r k e  & G r o s s  w i l l  p r e s e n t

A P O C  s t a f f  w i l l  b e  l i s t e n i n g  v i a  t e l e c o n f e r e n c e



m u  ©if 
T O  I l d O I W M

POUCHY STATE CAPIIOl 

JUNEAU AiASHATSSt I 

907 465 3800

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a r c h  5, 1986

S U B J E C T :  S e c t i o n a l  A n a l y s i s  ot C S H B  3 2 7  (Jud) a m e n d e d
P r o t e c t i o n  f o r  p u b l i c  e m p l o y e e s

TO: R e p r e s e n t a t i v e  N i i l o  K o p o n e n

F R O M :  T e r e s a  B. Cramer < l ' ^ Q - > '

L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  r e q u e s t e d  a s e c t i o n a l  a n a l y s i s  o f  C 3 H B  3 2 7  ( J u d i­
c i a r y )  a m e n d e d .

S e c t i o n  1 e n a c t s  n e w  s e c t i o n s  as p a r t  o f  A S  3 9 . 5 1 ,  t h e  c h a p ­
t e r  c o n t a i n i n g  m i s c e l l a n e o u s  p r o v i s i o n s  c o n c e r n i n g  p u b l i c  
o f f i c e r s  a n d  e m p L  re e s .

S e c . 3 9 . 5 1 . 1 0 0 ( a )  p r o h i b i t s  a p u b l i c  e m p l o y e r  f r o m  t a k i n g  
v a r i o u s  a c t i o n s  a g a i n s t  a n  e m p l o y e e  b e c a u s e  t h e  e m p l o y e e  
r e p o r t e d  c e r t a i n  i n f o r m a t i o n  to a p u b l i c  b o d y  or w a s  
r e q u e s t e d  b y  a p u b l i c  b o d y  to p a r t i c i p a t e  in c e r t a i n  p r o ­
c e e d i n g s .  S u b s e c t i o n  (b) m a k e s  c l e a r  t h a t  a n  e m p l o y e r  is 
n o t  r e q u i r e d  to c o m p e n s a t e  a n  e m p l o y e e  f o r  t i m e  s p e n t  i n  t h e  
p r o c e e d i n g  b e f o r e  t h e  p u b l i c  b o d y .

S u b s e c t i o n  (c) l i m i t s  t h e  p r o t e c t i o n s  to p u b l i c  e m p l o y e e s  if 
t h e  e m p l o y e e  d i s c l o s e d  i n f o r m a t i o n  l e g a l l y  r e q u i r e d  to b e  
c o n f i d e n t i a l .  S u b s e c t i o n  (d) p e r m i t s  a p e r s o n  to b r i n g  a 
c i v i l  a c t i o n .  S u b s e c t i o n  (e) r e q u i r e s  p r o o f  b y  c l e a r  a n d  
c o n v i n c i n g  e v i d e n c e .  S u b s e c t i o n  (f) l e a v e s  in p l a c e  a n y  
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  p r o v i s i o n s .  S u b s e c t i o n  (g) 
r e q u i r e s  a n  e m p l o y e r  to p o s t  n o t i c e s .

S e c . 3 9 . 5 1 . 1 1 0  s e t s  o u t  t h e  d a m a g e s  a n  e m p l o y e e  m a y  r e c e i v e ,  
l i m i t s  a c t i o n s  a p u b l i c  b o d y  m a y  t a k e  a g a i n s t  s o m e o n e  w h o  
a l l e g e d  a v i o l a t i o n  o f  t h e  Ac t ,  a n d  p e r m i t s  i m p o s i t i o n  o f  
c i v i l  f i n e s  o f  n o t  m o r e  t h a n  $ 1 0 ,0 0 0 .

S e c . 3 9 . 5 1 . 1 2 0  d e f i n e s  " p u b l i c  e m p l o y e e , "  " p u b l i c  e m p l o y e r , "  
a n d  " p u b l i c  b o d y . "  ^

I f  I m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

T C :m k r  

m 3 / 1 2 7



Alaska State Legislature
Representative Niilo K o p o n e n  

District 21, D e m o c r a t

S.R. 10059 Pouch V
Fairbanks, Alaska 99701 Juneau, Alaska 99S11

479-6782 465-4992

FOR RELEASE MARCH 27, 1985

Representative Niilo Koponen, Co-chair of the House Health, 
Education and Social Services Committee, today introduced two bills 
which grew out of testimony earlier this session concerning Alaska’s 
asoestos problem. The first forbids the use of materials containing 
hazardous asbestos in the construction and renovation of public 
buildings. The second, a "whistleblower bill" clarifies the right of 
public employees to testify before before legislative committees and 
provides penalties to public employers who discipline workers for 
exercising their right to free speech.

Koponen began work on the new asbestos bill, HB 334, when he 
learned from testimony that asbestos-containing materials were 
to be used in the new publically funded Fairbanks South Side 
Community Center. That building will be, in part, a daycare center.

"During our hearings on HB 5, the bill which would remove 

hazardous asbestos in schools, we learned that asbestos materials are 
still being used in new construction," Koponen said. "These mate­
rials are typically quite safe once they are in place, but release 
carcinogenic fibers when they are cut. So they’re dangerous to work 
with, and may also harm people who use the building, since the fibers 
stay in the air for a long time. If the building is remodeled, the
renovation workers may not be aware that they are dealing with
asbestos-containing materials. There is a great possibility that 
hazardous fibers would be released during even a small remodel."

The "whistleblower bill", HB 335, arose from the same January 25 
hearing. At that hearing Fairbanks North Star Borough Safety Officer 
Mike Oden described unsafe removals of asbestos in the FNSB school 
district to support of his position that asbestos workers should be
trained and certified to remove asbestos safely. "At one time the
workers were outside playing with the asbestos, throwing it up in the 
air," Oden told the committee. We must now advise our children they 
have been exposed to asbestos." Oden was subsequently dismissed from 
his job, in part for his "unauthorized testimony", but recently 
reached an out of court settlement with the Borough which includes 
reinstatement and back pay.

"To do its job, the Legislature must have free access to infor­
mation," Koponen said. "This bill clarifies the Legislature's right 
to information from the administration and protects a public 
employee's right to testify before the Legislature. Open government 
becomes impossible if workers must risk losing their jobs in order to 
provide needed information."
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M e r l e  W. A k e r s  

3 0 3 1  B e n n e t t  A v e n u e  

A n c h o r a g e ,  A l a s k a ,  9 9 5 1 7  

H o m e  P h o n e :  2 4 3 - 4 8 0 2

M a r c h  1 0 ,  1 9 8 5

S e n a t o r  E d n a  D e V i r e s

C h a i r p e r s o n ,  C o m m u n i t y  & R e g i o n a l  A f f a i r s  C o m m i t t e e  

S e n a t e  O f f i c e  B u i l d i n g  

J u n e a u ,  A l a s k a

S u b j e c t :  H B  3 2 7  - A n  A c t  R e l a t i n g  to P r o t e c t i o n  f o r  E m p l o y e e s

D e a r  S e n a t o r :

L e s s  t h a n  s i x  m o n t h s  a g o  1 s u e d  t h e  S t a t e  o f  A l a s k a  R a i l r o a d  

C o r p o r a t i o n  f o r  r e t a l i a t i o n  i n v o l v i n g  a w h i s t l e  b l o w i n g  i n c i d e n t  

w h i c h  t o o k  p l a c e  i n  D e c e m b  e r  o f  1 9 8 4 ,  p r i o r  to t h e  S t a t e  t a k i n g  

o v e r  t h e  R a i l r o a d  o n  J a n u a r y  5, 1 9 8 5 .  I w a s  r e m o v e d  f r o m  t h e  

m a n a g e r i a l  p o s i t i o n  I h e l d  w i t h  t h e  A l a s k a  R a i l r o a d  f o r  2 0  y e a r s  

o n  J a n u a r y  1 0 ,  1 9 8 5 ,  f o u r  w o r k i n g  d a y s  a f t e r  t h e  d a t e  o f  t r a n s f e r ,  

a n d  w a s  d e m o t e d  t o  a n o n - m a n a g e r i a l  t e c h  j o b .  T o  d a t e  I h a v e  

b e e n  t h r o u g h  a y e a r  o f  l i t i g a t i o n  a n d  h a v e  s p e n t  o v e r  $ 6 0 , 0 0 0  

in  a t t o r n e y  f e e s  a n d  r e l a t e d  c o s t s .  I f e e l  I h a v e  a c q u i r e d  

s o m e  e x p e r t i s e  o n  t h e  s u b j e c t  o f  r e t a l i a t i o n  a n d  t h e  l a w  a n d  

b e c a u s e  o f  m y  e x p e r i e n c e  I d o  n o t  w i s h  t o  s e e  H B  3 2 7  p a s s  i n t o  

l a w  in i t ' s  p r e s e n t  f o r m .  I f u l l y  s u p p o r t  t h e  n e e d  f o r  l e g i s l a ­

t i o n  to  r e v a m p  t h e  p r e s e n t  l a w s  a n d  r e g u l a t i o n s  o n  e m p l o y e e  

r e t a l i a t i o n  f o r  w h i s t l e  b l o w i n g .  I f e e l  t h a t  H B  3 2 7 ,  in  i t ' s  

p r e s e n t  f o r m ,  w i l l  n o t  a c c o m p l i s h  w h a t  it i n t e n d s  - i f  t h e  i n t e n t  

is to  m a k e  it m o r e  d i f f i c u l t  f o r  e m p l o y e r s  to  t a k e  r e t a l i t o r y  

a c t i o n  a g a i n s t  t h e i r  e m p l o y e e s  w h o  g i v e  t e s t i m o n y  a g a i n s t  t h e m .

I f e e l  t h e r e  a r e  t h r e e  m a j o r  i s s u e s  w h i c h  n e e d  to b e  a d d r e s s e d .

1. S h o u l d  t h e  e m p l o y e e  w h o  g i v e s  t e s t i m o n y  a g a i n s t  h i s / h e r  

e m p l o y e r  l o s e  t h e i r  j o b ?  I f  it is t h e  i n t e n t  o f  t h i s  b i l l  

t h a t  t h e y  s h o u l d  n o t ,  t h e n  t h e  l a w  s h o u l d  r e q u i r e  t h a t  

t h e y  b e  r e i n s t a t e d .  S e c t i o n  2 3 . 1 0 . 5 1 0 ( a )  o f  H B  3 2 7  l e a v e s  

t h i s  to t h e  d i s c r e t i o n  o f  t h e  C o u r t .  A l l  t h e  C o u r t  c a s e s

I h a v e  r e s e a r c h e d  r e s u l t e d  in t h e  p e r s o n  n o t  b e i n g  r e t u r n e d  

to h i s / h e r  j o b .

2. W h a t  s h o u l d  b e  t h e  s t a n d a r d  o f  p r o o f  o f  r e t a l i a t i o n  w h i c h  

t h e  C o u r t  m u s t  a c c e p t ?  S e c t i o n  2 3 . 1 0 . 5 1 0 ( d )  is  t h e  s a m e  

s t a n d a r d  t h a t  is n o w  r e q u i r e d  u n d e r  p r e s e n t  r u l e s  a n d  is 

a l l  b u t  i m p o s s i b l e  to m e e t .  M o s t  e v i d e n c e  o f f e r e d  to a
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C o u r t  in s u p p o r t  o f  a r e t a l i a t i o n  c l a i m  w i l l  b e  c i r c u m s t a n t i a l .  

In m y  c a s e  w h e r e  I h a v e  b e e n  r e m o v e d  f r o m  m y  j o b ,  t h e  A l a s k a  

R a i l r o a d  s u c c e s s f u l l y  d e f e n d e d  a g a i n s t  t h e  r e t a l i a t i o n  

c h a r g e s  b y  c l a i m i n g  I w a s  d i s c h a r g e d  f o r  p o o r  p e r f o r m a n c e  

a n d  c o n d u c t  u n b e c o m i n g  a m a n a g e r .  T h e  e v i d e n c e  I p r e s e n t e d  

in m y  d e f e n s e  o p p o s e d  t h i s  c l a i m :  in t w e n t y  y e a r s  w i t h

t h e  A l a s k a  R a i l r o a d  I h a d  n e v e r  h a d  a l e s s  t h a n  s a t i s f a c t o r y  

p e r f o r m a n c e  e v a l u a t i o n ;  h a d  r e c e i v e d  t w o  c a s h  a w a r d s  f o r  

s u p e r i o r  p e r f o r m a n c e  in t h e  f i v e  y e a r s  p r i o r  to  J a n u a r y ,  1 9 8 5 ;  

h a d  r e c e i v e d  a s u p e r i o r  a c h i e v e m e n t  a w a r d  f r o m  t h e  U. S. 

D e p a r t m e n t  o f  T r a n s p o r t a t i o n  in N o v e m b e r  o f  1 9 8 4  f o r  m y  

o u t s t a n d i n g  w o r k  o n  t r a n s f e r  i s s u e s  a n d  t h e  l a n d  e v a l u a t i o n ;  

a n d  h a d  r e c e i v e d  a p a y  i n c r e a s e  in  J u l y  o f  1 9 8 5 .  D u r i n g  

t h e  p e r i o d  o f  J u l y ,  1 9 8 5 ,  t h r o u g h  D e c e m b e r  12, 1 9 8 5 ,  I 

w a s  o n  a d e t a i l e d  a s s i g n m e n t  to w o r k  w i t h  t h e  L a n d  R e v i e w  

C o m m i t t e e ,  c o m p r i s e d  o f  S t a t e  a n d  R a i l r o a d  p e r s o n n e l .  T h e  

p e r s o n  in c h a r g e  o f  t h i s  C o m m i t t e e  w a s  t h e  R a i l r o a d ' s  o w n  

C h i e f  C o u n s e l ,  w h o  g a v e  m e  a h i g h  p e r f o r m a n c e  r a t i n g .

W i t h  t h i s  i n f o r m a t i o n ,  t h e  J u r y  d u r i n g  t r i a l  c o u l d  n o t  

f i n d  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  o f  r e t a l i a t i o n ,  b u t  d i d  

f i n d  t h a t  t h e  R a i l r o a d  a c t e d  in " b a d  f a i t h "  a n d  a w a r d e d  

$ 7 , 0 0 0  p l u s  a n  a d d i t i o n a l  $ 3 0 , 0 0 0  in p u n i t i v e  d a m a g e s .

W h a t  a d d i t i o n a l  e v i d e n c e  w o u l d  h a v e  b e e n  r e q u i r e d  to m e e t  

t h e  s t a n d a r d  - c l e a r  a n d  c o n v i n c i n g ?  P e r h a p s  t e s t i m o n y  

f r o m  o n e  o f  t h e  p e r s o n s  w h o  c o n s p i r e d  to r e t a l i a t e  a g a i n s t  

m e ,  o r  a m e m o r a n d u m  o r  l e t t e r  f r o m  o n e  o f  t h e  c o n s p i r a t o r s  

a c k n o w l e d g i n g  a p l a n  o f  r e t a l i a t i o n ?  I b e l i e v e  y o u  w i l l  

a g r e e ,  it is v e r y  u n l i k e l y  t h a t  k i n d  o f  e v i d e n c e  c o u l d  e v e r  

b e  o b t a i n e d .

3. P u n i s h m e n t  a n d  p e n a l t i e s ?  I k n o w  o f  n_o p e r s o n  w h o  e v e r  l o s t  

a j o b  as a r e s u l t  o f  r e t a l i a t i o n  w h e r e  t h e  c o u r t  o r d e r e r d  

t h e  e m p l o y e r  to  r e t u r n  t h e  e m p l o y e e  t o  h i s / h e r  j o b .  O n  

t h e  o t h e r  h a n d ,  I k n o w  o f  n o  p e r s o n  i n v o l v e d  in r e t a l i a t i o n  

w h o  e v e r  l o s t  t h e i r  j o b  f o r  t a k i n g  a r e t a l i a t o r y  a c t i o n  a g a i n s t  

a n  e m p l o y e e .  H o w  c a n  t h i s  b e  f a i r ?

H B  3 2 7  l i k e  t h e  F e d e r a l  G o v e r n m e n t  W h i s l e  B l o w e r s '  R e g u l a t i o n s  

c r e a t e s  a n  a t m o s p h e r e  f o r  r e t a l i a t i o n  to a w h i s t l e  b l o w e r ,  

i n s t e a d  o f  p r o v i d i n g  s a f e g u a r d s  a n d  m e a n i n g f u l  d e t e r a n t s .  B o t h  

r e q u i r e  t h a t  t h e  w h i s t l e  b l o w e r ,  if  r a t a l i a t e d  a g a i n s t ,  f u n d  

h i s / h e r  o w n  l a w s u i t  a g a i n s t  t h e  e m p l o y e r .  I f  t h e  e m p l o y e r  

is o t h e r  t h a n  a p r i v a t e  c o r p o r a t i o n ,  p u b l i c  f u n d s  w i l l  b e  u s e d  

f o r  d e f e n s e .  T h e  e m p l o y e r  k n o w s  it is g o i n g  t o  c o s t  t h e  w h i s t l e  

b l o w e r  a l a r g e  a m o u n t  o f  m o n e y  t o  p u r s u e  h i s / h e r  c a s e .  T h e  

e m p l o y e r  k n o w s  t h e  w h i s t l e  b l o w e r  w i l l  h a v e  to  p a y  h i s / h e r  a t t o r n e y  

as  t h e  c a s e  is p r e p a r e d  ... n o  a t t o r n e y  I h a v e  t a l k e d  w i t h  w i l l  

t a k e  s u c h  a c a s e  b a s e d  o n  a c o n t i n g e n c y  f e e  d u e  to t h e  d i f f i ­

c u l t y  o f  p r o v i n g  t h e  r e t a l i a t i o n  i s s u e .
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I f  a n  e m p l o y e r  is g o i n g  to  r e t a l i a t e  a g a i n s t  t h e  w h i s t l e  b l o w e r ,  

o n e  a p p r o a c h  w o u l d  b e  to f i r e  h i m / h e r ,  w h i c h  w o u l d  c u t  o f f  t h e  

e m p l o y e e s  i n c o m e  a n d  l e s s e n  h i s  a b i l i t y  to s u e .  If t h e  w h i s t l e  

b l o w e r  a p p e a r s  to b e  in a p o s i t i o n  to s u e ,  a n o t h e r  a p p r o a c h  

w o u l d  be  t o  d e m o t e  t h e  e m p l o y e e  u n t i l  a f t e r  t h e  t r i a l ,  k n o w i n g  

t h e  c o u r t s  h i s t o r i c a l l y  d o  n o t  r e t u r n  w h i s t l e  b l o w e r s  b a c k  to 

t h e i r  j o b ̂  . T h e  e m p l o y e r s  t a c t i c  t h e n  w o u l d  b e  to r e o r g a n i z e  

t h e  w o r k  f o r c e  a n d  t h e  w h i s t l e  b l o w e r ' s  j o b  t h e n  b e c o m e s  an  

e x c e s s  a n d  t h e  e m p l o y e e  c a n  b e  l a y e d  o f f .  If t h e  e m p l o y e r  is 

a p u b l i c  a g e n c y  a n d  h a s  h a d  to p a y  o u t  s o m e  d a m a g e s  w i t h  i t ' s  

p u b l i c  m o n i e s ,  t h e  e m p l o y e r  is n o t  c o n c e r n e d  a s  t h e  o b j e c t i v e  ii 

t h e  e n d ,  f o r  t h e m  is  a c h i e v e d  - t h e  w h i s t l e  b l o w e r  is o u t  o f  

a j o b .  If t h e  w h i s t l e  b l o w e r  is s u c c e s s f u l  in p r o v i n g  h i s  c a s e ,  

h e  w i l l  b e  e n t i t l e d  to r e c e i v e  b a c k  a p o r t i o n  o f  h i s / h e r  a t t o r n e y  

f e e s  a n d  c o s t s .  In m y  c a s e ,  I h a v e  s p e n t  $ 6 0 , 0 0 0  t o  d a t e  a n d  

a c c o r d i n g  to m y  a t t o r n e y  I c a n n o t  e x p e c t  t o  r e c e i v e  m o r e  t h a n  

8 5 %  o f  m y  c o s t s  - a b o u t  $ 5 1 , 0 0 0 .  T h e  a v e r a g e  a w a r d  is m o r e  in 

t h e  n e i g h b o r h o o d  o f  5 0 % .

H B  3 2 7  p r o v i d e s  a p e n a l t y  o f  a c i v i l  f i n e  f o r  v i o l a t i o n  o f  t h e  

l a w ,  o f  n o t  m o r e  t h a n  $ 1 0 , 0 0 0 .  M y  u n r e c o v e r a b l e  c o s t  to d a t e  

is e s t i m a t e d  t o  b e  b e t w e e n  $ 9 , 0 0 0  a n d  $ 3 0 , 0 0 0 .  If t h i s  is 

r e p r e s e n t a t i v e  o f  t h e  a v e r a g e  o u t  o f  p o c k e t  c o s t  a w h i s t l e  

b l o w e r  c a n  e x p e c t  to  p a y ,  a l o n g  w i t h  t h e  l o s s  o f  h i s / h e r  j o b ,

I f e e l  a p o s s i b l e  m a x i m u m  f i n e  o f  $ 1 0 , 0 0 0  l e v i e d  a g a i n s t  a p u b l i c  

b o d y  a n d  p a i d  f o r  w i t h  p u b l i c  f u n d s  a m o u n t s  to a n o n  p e n a l t y .

E v e n  if  t h e  f i n e  is l e v i e d  a g a i n s t  t h e  e m p l o y e e s  w h o  p a r t i c i p a t e d  

in t h e  r e t a l i a t o r y  a c t ,  a p o s s i b l e  m a x i m u m  f i n d  o f  $ 1 0 , 0 0 0  

a p p e a r s  i n s i g n i f i g a n t  a n d  e v e n  m o r e s o  if t h e  w h i s t l e  b l o w e r  

l o s t  h i s / h e r  j o b  a n d  t h o s e  t h a t  t o o k  t h e  r e t a l i a t o r y  a c t i o n  d i d  

n o t  l o s e  t h e i r s .

H B  3 2 7  s t a t e s  a v i o l a t o r  o f  t h e  l a w  is s u b j e c t  to a c i v i l  f i n e .

W h o  is g o i n g  to p r o s e c u t e  t h e  v i o l a t o r ?  I a p p e a r s  it w o u l d  h a v e  

t o  be  a s e p e r a t e  t r i a l  f r o m  t h e  o n e  t h e  w h i s t l e  b l o w e r  i n i t i a t e d .

If  it is t h e  i n t e n t  o f  H B  3 2 7  t h a t  t h e  w h i s t l e  b l o w e r  m u s t  b r i n g  

a s e p a r a t e  a c t i o n ,  a t  h i s / h e r  o w n  e x p e n s e ,  w e  a g a i n  h a v e  t h e  

p r o b l e m  o f  it c o s t i n g  t h e  w h i s t l e  b l o w e r  m o r e  i n  a t t o r n e y  f e e s  

t h a n  h e / s h e  c a n  r e c o v e r  a l o n g  w i t h  h a v i n g  f i n a n c i a l  a b i l i t y  to 

e v e n  f u n d  a n o  t h e r "tv i a 1. to p r o s e c u t e  t h e  o f f e n d e r s .  T h i s  b r i n g s  

u p  t h e  i s s u e  o f  to w h o m  t h e  f i n e  is -'aid ... t h e  S t a t e  o r  t h e  

w h i s t l e  b l o w e r ?

If  it is t h e  i n t e n t  o f  H B  3 2 7  to h a v e  t h e  S t a t e  p r o s e c u t e  v i o l a t o r s  

t h e n  t h e  B i l l  s h o u l d  so  s t a t e .

T h e  f i n e  o f  $ 1 0 , 0 0 0  p o s e s  y e t  a n o t h e r  p r o b l e m  f o r  t h e  p e r s o n  w h o  

p u r s u e s  r e t a l i a t i o n  a c t i o n .  W i l l  t h e  C o u r t s  g r a n t  p u n i t i v e  

d a m a g e s  to t h e  p l a i n t i f f ,  o r  w i l l  it r e d u c e  t h e  p u n i t i v e  d a m a g e s  

to a l l o w  f o r  a p o s s i b l e  f u t u r e  f i n e ?
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1. If  H B  3 2 7  is to b e  p a s s e d  in i t ' s  p r e s e n t  f o r m  it s h o u l d

c o n t a i n  a n  i n - d e p t h  e x p l a n a t i o n  o f  t h e  p r o b l e m s  f a c i n g  a 

p e r s o n  c o n s i d e r i n g  r e p o r t i n g  a n y  u n l a w f u l  o r  u n f a v o r a b l e

a c t i o n  o f  a n  e m p l o y e r  to a n y  p u b l i c  b o d y .  T h e  e x p l a n a t i o n

s h o u l d  m a k e  it c l e a r  it is u p  to t h e  p e r s o n  m a k i n g  t h e  

r e p o r t  t o  p r o v e  r e t a l i a t i o n  a n d  t h a t  it is v e r y  h a r d  to

d o  s o  u n l e s s  o n e  h a s  a n  a d m i s s i o n  b y  t h e  p e r s o n ( s )  w h o  

r e t a l i a t e d ,  o r  w r i t t e n  d o c u m e n t a t i o n  c l e a r l y  s t a t i n g  s a m e ;  

t h a t  p r e s e n t  l a w ,  i n c l u d i n g  H B  3 2 7 ,  d o e s  n o t  p r o h i b i t  t h e m  

f r o m  l o s i n g  t h e i r  j o b ;  t h a t  m o s t  w h i s t l e  b l o w e r s  w h o  a r e  

r e t a l i a t e d  a g a i n s t  d_o l o s e  t h e i r  j o b ;  t h a t  t h e y  d o  n o t  

r e c e i v e  b a c k  1 0 0 %  o f  a t t o r n e y  f e e s / c o s t s ,  e v e n  if t h e y  

a r e  s u c c e s s f u l .  If it is u p  to t h e  p e r s o n  to f u n d  p r o s e ­

c u t i o n  o f  t h e  c i v i l  f i n e ,  t h a t  s h o u l d  a l s o  b e  e x p l a i n e d .

2. A m e n d  t h e  p r e s e n t  b i l l  a s  f o l l o w s :

A. S E C T I O N  2 3 . 1 0 . 5 0 0 ( c ) ;  s e t  f o r t h  in d e t a i l  ( u s i n g  e x a m p l e s  

if n e c e s s a r y )  w h a t  t y p e  o f  e v i d e n c e  c o n s t i t u t e s  " c l e a r

a n d  c o n v i n c i n g "  e v i d e n c e .  It s h o u l d  c o n s i d e r  t h e  f o l l o w i n g  

Is it r e q u i r e d  e v i d e n c e  t h a t  a w i t n e s s  t e s t i f y  in c o u r t  

h e / s h e  t o o k  r e t a l i t o r y  a c t i o n  a g a i n s t  a n o t h e r ?  Is t h e  

e v i d e n c e  r e q u i r e d  to b e  a w r i t t e n  d o c u m e n t  c l e a r l y  

s t a t i n g  o r  i n s t r u c t i n g  o n e  to  t a k e  a r e t a l i t o r y  a c t i o n ?

B. S E C T I O N  2 3 . 1 0 . 5 1 0 ( a ) :  D e l e t e  t h e  w o r d  " m a y "  a n d  i n s e r t  

t h e  w o r d  " s h a l l " ,  a n d  r e q u i r e  t h e  e m p l o y e r  to p a y  1 5 0 %  

o f  e m p l o y e e s  a t t o r n e y  f e e s  a n d  1 0 0 %  o f  c o u r t  c o s t s .

C. S E C T I O N  2 3 . 1 0 . 5 1 0 ( c ) ;  D e l e t e  a l l  o f  t h e  p r e s e n t  s e c t i o n  

a n d  s u b s t i t u t e  a n e w  s u b s e c t i o n  (c) f o r  t h e  f o l l o w i n g  

r e a s o n s :  1) I a m  n o t  s u r e  h o w  a w h i s t l e  b l o w e r  c a n  

p u r s u e  a n  a c t i o n  to i n s u r e  t h a t  a " c i v i l  f i n e "  is i m p o s e d .  

2) A $ 1 0 , 0 0 0  f i n e  w h e n  it is n o t  y o u r  o w n  m o n e y  p a y i n g  

t h e  b i l l  w i l l  n o t  d e t e r  m a n y  e m p l o y e r s  o r  o r g a n i z a t i o n s  

f r o m  t a k i n g  r e t a l i t o r y  a c t i o n  a g a i n s t  a n  e m p l o y e e .

A n y o n e  c o n t e m p l a t i n g  r e t a l i t o r y  a c t i o n  w i l l  r e a l i z e  t h e  

d i f f i c u l t y  o f  p r o v i n g  s u c h  a c h a r g e  a n d  k n o w s  it w o u l d

b e  at l e a s t  f i v e  ( 5 )  y e a r s  b e f o r e  a f i n e  w o u l d  b e  d u e .

N E W  S E C T I O N  2 3 . 1 0 . 5 1 0  (c)  T h e  A t t o r n e y  G e n e r a l  f o r  t h e  

S t a t e  o f  A l a s k a  s h a l l  p r o s e c u t e  1) a n y  p e r s o n  w h o  v i o l a t e s  

H B  2 3 . 1 0 . 5 0 0 - 2 3 . 1 0 . 5 2 0 .  A n y  e m p l o y e e  c o n v i c t e d  of  

v i o l a t i n g  H B  2 3 . 1 0 . 5 0 0  - 2 3 . 1 0 . 5 2 0  s h a l l  b e  s e n t e n c e d  to 

a j a i l  t e r m  n o t  to e x c e e d  s i x  (6)  m o n t h s  b u t  n o t  l e s s  t h a n  

3 0  d a y s ,  a n d  b e  f i n e d  a m i n i m u m  o f  $ 1 0 , 0 0 0 ,  p a y  1 0 0 %  o f  a l l  

t h e  S t a t e ' s  a t t o r n e y  f e e s  a n d  c o u r t  c o s t s .  2) A n y  p e r s o n  

w h o  h a d  p r i o r  k n o w l e d g e  o f  t h e  p r o p o s e d  r e t a l i t o r y  a c t i o n

I  r e c o m m e n d  HB 3 2 7  b e  a m e n d e d  t o  d o  o n e  o f  t h e  f o l l o w i n g :
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w h o  e i t h e r  f a i l e d  to  s t o p  it o r  r e p o r t  it i n  w r i t i n g  

to  t h e  S t a t e  A t t o r n e y  G e n e r a l ,  s h a l l  b e  c h a r g e d  as a n  

a c c e s s o r y  a n d  s u b j e c t  to t h e  p e n a l t i e s  s e t  f o r t h  in 

(1 ) a b o v e .

D. N E W  S E C T I O N  2 3 . 1 0 . 5 1 0  ( e ) ;  A n y  p r i v a t e  o r  p u b l i c  c o r p o r a t i o n  

c o n v i c t e d  o f  v i o l a t i n g  H B  2 3 . 1 0 . 5 0 0  - 2 3 . 1 0 . 5 2 0  s h a l l  b e  

l i a b l e  f o r  m i n i m u m  c i v i l  f i n e  e q u a l  to  t h r e e  t i m e s  t h e  t o t a l  

c o s t  o f  t h e  S t a t e ' s  a n d  P l a n t i f f ' s  a t t o r n e y  f e e s  a n d  c o u r t  

c o s t s .  T h i s  f i n e  is in a d d i t i o n  t o  a n y  a w a r d  m a d e  t o  p l a n t i f f  

in S e c t i o n  2 3 . 1 0 . 5 1 0  ( a ) ( c ) .

E. N E W  S E C T I O N  2 3 . 1 0 . 5 1 0  (f) W h e r e  e m p l o y e e s  o f  t h e  S t a t e  o r  

S t a t e  o w n e d  c o r p o r a t i o n s  v i o l a t e  H B  2 3 . 1 0 . 5 0 0  - 2 3 . 1 0 . 5 2 0 ,  

i n c l u d i n g  B o a r d s  of  D i r e c t o r s  of  s a i d  S t a t e  C o r p o r a t i o n s ,  s a i d  

e m p l o y e e s  a n d  B o a r d  o f  D i r e c t o r s '  e m p l o y m e n t  o r  a p p o i n t m e n t  

s h a l l  b e  t e r m i n a t e d  a n d  t h e y  s h a l l  n o t  b e  e l i g i b l e  f o r  r e h i r e  

b y  t h e  S t a t e  o r  i t ' s  c o r p o r a t i o n s  n o r  f o r  a p p o i n t m e n t  to a 

S t a t e  B o a r d  f o r  a p e r i o d  o f  f i v e  (5) y e a r s .

F. N E W  S E C T I O N  2 3 . 1 0 . 5 1 0  (g) N o t h i n g  in H B  2 3 . 1 0 . 5 0 0 - 2 3 . 1 0 . 5 2 0  

s h a l l  p r e c l u d e  a p e r s o n  w h o ' s  o t h e r  r i g h t s  p r o v i d e d  b y  l a w  

w e r e  a l s o  v i o l a t e d  in a r e t a l i t o r y  a c t i o n  f r o m  b e i n g  a w a r d e d  

s e p e r a t e  r e l i e f  a n d  d a m a g e s  f r o m  t h e  C o u r t s  f o r  a n y  s u c h  

v i o l a t i o n s  in a d d i t i o n  t o  t h o s e  r e c e i v e d  u n d e r  p r o v i s i o n s  of  

H B  2 3 . 1 0 . 5 1 0  - 2 3 . 1 0 . 5 2 0 .

H o n e s t  p e o p l e  f i n d  it h a r d  t o  b e l i e v e  t h a t  s o m e  w i l l  l i e  u n d e r  

o a t h ,  f a l s i f y  d o c u m e n t s ,  k n o w i n g l y  v i o l a t e  t h e  F e d e r a l  A n d  S t a t e  

c o n s t i t u t i o n a l  r i g h t s  o f  p e o p l e .  M a n y  r e c o g n i z e  t h i s  h a p p e n s  a l l  

t h e  t i m e ,  e s p e c i a l l y  a t t o r n e y s ,  a n d  in p a r t i c u l a r l y  it h a p p e n s  in 

r e t a l i a t i o n  c a s e s  i n v o l v i n g  w h i s t l e  b l o w i n g .  T h e  a v e r a g e  p e r s o n  

c a n n o t  a n t i c i p a t e  t h i n g s  l i k e  t h i s  h a p p e n i n g  in  t h e  C o u r t s .

T h e  r e a l i t y  is t h a t  it h a p p e n s  a l l  t h e  t i m e .  W h a t  t h e  d e f e n d a n t  

is t r y i n g  to d o  is w i n  b y  d e f a u l t .  D e f e n d a n t s  h a v e  m o r e  r e s o u r c e s ,  

m o n e y ,  p o l i t i c a l  p o w e r ,  a t t o r n e y s ,  a n d  t i m e .  T h e  d e f e n d a n t  k n o w s  

t h a t  v e r y  f e w ,  if a n y ,  w h i s t l e  b l o w e r s  c a n ,  o r  a r e  p r e p a r e d  t o ,  

p u r s u e  t h e  i s s u e  f o r  f i v e  o r  m o r e  y e a r s  in C o u r t .  E v e n  if t h e y  

d i d  d o  so a n d  w o n ,  at t h e  p r e s e n t  t i m e  n o  C o u r t  is g o i n g  to 

o r d e r  t h e  p e r s o n  r e t u r n e d  to h i s / h e r  j o b  a f t e r  f i v e  y e a r s  - e v e n  

i f  t h e  p e o p l e  w h o  h a v e  d o n e  t h e  r e t a l i a t i o n  h a v e  l e f t ,  m o v e d  o r  

b e e n  t r a n s f e r r e d  e l s e w h e r e .

W h e n  t h e  p e r s o n  c a n n o t  o r  is n o t  r e t u r n e d  t o  h i s  p o s i t i o n ,  t h e  

C o u r t s  h a v e  d i f f i c u l t y  w i t h  t h e  a m o u n t  o f  d a m a g e s  t h a t  s h o u l d  

b e  a w a r d e d ,  as t h e r e  a r e  n o  g u i d e l i n e s  f o r  m a k i n g  c a l c u l a t i o n s .
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I f  I h a d  k n o w n  in D e c e m b e r  o f  1 9 8 4  w h a t  I k n o w  n o w  I w o u l d  

n e v e r  h a v e  b e e n  a w h i s t l e  b l o w e r .  If  a n y o n e  w e r e  to  a s k  m y  

a d v i c e  o n  m a k i n g  p u b l i c  a v i o l a t i o n  o f  t h e  l a w  o r  o f  S t a t e  o r  

M u n i c i p a l  r e g u l a t i o n s ,  I w o u l d  a d v i s e  t h e m  a g a i n s t  it. I 

w o u l d  a d v i s e  t h e m  a g a i n s t  t e s t i f y i n g  b e f o r e  a n y  l e g i s l a t i v e  

c o m m i t t e e  t h a t  m i g h t  b e  s e e k i n g  i n f o r m a t i o n  a b o u t  v i o l a t i o n s ,  

as  t h e  p e n a l t y  f o r  f a i l u r e  to  t e s t i f y  w o u l d  b e  l e s s  t h a n  t h e  

p e n a l t y  t h e y  w o u l d  h a v e  to p a y  if  t h e y  d o .  I f  w e  a s  c i t i z e n s  

t r u l y  b e l i e v e  in t h e  b e n e f i t  w h i s t l e  b l o w e r s  p r o v i d e  to u s ,  

t h e n  l e t s  g i v e  t h e m  s o m e  m e a n i n g f u l  p r o t e c t i o n .

I h o p e  t h e  i n f o r m a t i o n  c o n t a i n e d  h e r e i n  c a n  b e  h e l p f u l  to y o u  

a n d  y o u r  c o m m i t t e e .  If I c a n  b e  o f  a n y  s e r v i c e ,  p l e a s e  d o  n o t  

h e s i t a t e  to  c o n t a c t  m e .

S i n c e r e l y ,

M e r l e  W . A k e r s

c c :

R e n r e s e n t a t i v e  N i l o  K o p o n e n



T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E

M E R L E  A K E R S , )
)

P l a i n t i f f ,  )

)

v s . )

)
A L A S K A  R A I L R O A D  C O R P O R A T I O N ,  )

)
D e f e n d a n t .  )

 )

C a s e  No. 3 A N --85-7707 C i v i l

S P E C I A L  V E R D I C T S

We, t h e  j u r y  i n  t h e  a b o v e - e n t i t l e d  c a s e ,  f i n d  

the f o l l o w i n g  S p e c i a l  V e r d i c t s  o n  the f o l l o w i n g  q u e s t i o n s  

s u b m i t t e d  to us:

1. W a s  t h e  s u s p e n s i o n  of P l a i n t i f f  a n d  t r a n s f e r  

f r o m  h i s  f o r m e r  p o s i t i o n  as M a n a g e r ,  I n d u s t r i a l  D e v e l o p m e n t  

& R e a l  E s t a t e  to h i s  n o w  p o s i t i o n  as R e a l t y  S p e c i a l i s t  in 

the E n g i n e e r i n g  D e p a r t m e n t  m o t i v a t e d ,  in w h o l e  o r  in s u b ­

s t a n t i a l  p a r t ,  b y  m a l i c e  o r  b a d  f a i t h ?

A N S W E R :  V " ?________________ ( A n s w e r  " y e s "  o r  "no")

2. W a s  t h e  s u s p e n s i o n  o f  P l a i n t i f f  a n d  t r a n s f e r  

f r o m  h i s  f o r m e r  p o s i t i o n  to h i s  n e w  p o s i t i o n  m o t i v e d ,  i n  

w h o l e  o r  i n  s u b s t a n t i a l  p a r t ,  b y  a d e s i r e  to r e t a l i a t e  

a g a i n s t  o r  p e n a l i z e  P l a i n t i f f  f o r  h i s  p a r t i c i p a t i o n  in the 

P..A.I.L.S. R e p o r t ?

A N S W E R :  O n _________________( A n s w e r  " y e s "  o r  "no")

If y o u r  a n s w e r  is " y es" to Q u e s t i o n  No. 1, Q u e s t i o n

«
No. 2 o r  bo'.h, t h e n  a n s w e r  Q u e s t i o n  No. 3 b e l o w .  If y o u r  

a n s w e r  is "n o "  to b o t h  Q u e s t i o n  No. 1 a n d  Q u e s t i o n  No. 2, 

d o  n o t  a n s w e r  a n y  f u r t h e r  q u e s t i o n s ,  b u t  d o  n a v e  the j u r y  

f o r e p e r s o n  s i g n  a n d  d a t e  t h i s  S p e c i a l  V e r d i c t s  form.



3. W h a t  is t h e  a m o u n t  of d a m a g e s ,  if an y ,  y o u  

f i n d  P l a i n t i f t  is e n t i t l e d  to r e c o v e r  f r o m  D e f e n d a n t  in 

e a c h  of t h e  f o l l o w i n g  c a t e g o r i e s :

a. F u t u r e  w a g e  & r e t i r e m e n t  p a y  l o s s e s :  $ o

b. M e n t a l  a n d  e m o t i o n a l  d i s t r e s s  to d a t e : ?  7 , ^ ^ ,

c. F u t u r e  m e n t a l  a n d  e m o t i o n a l  d i s t r e s s :  $ Q

d. P u n i t i v e  d a m a g e s :  $ -3 ,,

T O T A L  D A M A G E S : $

D A T E D  t h i s  ________  d a y  o f  S e p t e m b e r ,  1 9 8 5  a t

A n c h o r a g e ,  A l a s k a .

F O R E P E R S O N  O F  T H E  J U R Y
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BILL HB0327
PAGE 00721
DATE 03/27/85
CHAMBER HOUSE
TEXT HOUSE BI LL  NO. 327 by Koponen, Thompson and Marrou,

entitled:
"An A c t  relating to the disclosure of 
i n f o r m a t i o n . "

was read th e  first time and referred to the  State Affairs 
and Jud ic ia r y Committees.

BILL HB0327
PAGE 01091
DATE 04/25/85
C HAMBER HOUSE
TEXT R ep resentative Jenkins added his name as co-sponsor to

HOUSE B IL L NO. 327 (relating to the disclosure of 
i n f o r m a t i o n ) .

BILL HB0327
PAGE 01098
DATE 04/26/35
CHAMBER HOUSE
TEXT The State Affairs Committee has considered HOUSE BILL NO.

327 (relating to the disclosure of i n f o r m a t i o n ) , recommends 
it be r eplaced with COMMITTEE SUBSTITUTE F O R  HOUSE BILL NO. 
327 (State Affairs) (same title) and reports it back as 
follows: H u r l e y  (Chairman), Navarre, M.M. Miller, Jenkins,
Cato and Bouc he r  recommend do pass. A  zero fiscal note 
with analysis was attached.
HB 327 was refe r re d to the J ud iciary Committee.
The zero fiscal note wi t h analysis appears in House Journal 
Supplement No. 57.

D i s c l o s u r e  of H O U S E  BILL NO. 327. by Reps. Roponen, T h o mpson and Marrou.

I nformation T h e  "Findings" section of the b i l l  states that the Legisla­

ture finds free access to information at all levels of state 

government is critical to the exercise of legislative 
responsibilities under the state constitution. T h e  Legislature 

also finds that retaliation for testifying before a legislative 

c o m mittee impairs the people's right to f r e e  speech and to petition 

the government under the state constitution.

Adds a new section to AS 39.51 (Public Officers and Employees. 

Miscellaneous P r o v i s i o n s ) , requiring a public employee to cooperate 

w i t h  a legislator's request for information or a public record

u nder Civil Code provisions relating to public records (AS

09.25.110 - 120). Violation w o u l d  be a class A  misdemeanor.
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Also adds a new section prohibiting retaliation. States the public 

employer of a person who testifies before a legislative committee 

may not dismiss, demote, suspend, lay off, or otherwise subject the 

employee to disciplinary action for communicating to the committee

information relevant to a legislative inquiry unless disclosure is

prohibited by law. Employee may request a legislative 

investigation if the employee believes disciplinary action has been 

taken. The legislative committee could refer violations to the 

A ttorney General. Does not provide effective date (takes effect 90 

days after Governor signs bill) .
t

Introduced M arch 27 and referred to State Affairs, Judiciary.

Disclosure of H O U S E  3IIL NO. 3 2 7 . (see page 530). Reported back to the

I n f o r m a t i o n   H o u s e  April 26 by State Affairs recommending it be replaced

w i t h  a substitute and chat it do pass. Concurring: Hurley

(Chair), Navarre, M. M. Miller, Jenkins, Cato and 3oucher. To 

J u d i c i a r y .

The Judiciary substitute deletes the definition of "public 

e mployee" found in original version. Adds a new subsection stating 

a public agency may not impose restrictions on the release of 

information to a legislator or legislative committee unless those 

restrictions apply equally to the release of information to other 

memb e r s  of the public.

Changes section relating to retaliation. Under this version a 

public agency is prohibited from dismissing, demoting, suspending, 

laying off, or otherwise subjecting an employee to disciplinary 

a c t i o n  for communicating to a legislator or committee information 

relevant to a legislative inquiry unless disclosure is prohibited 

by law. The employee may be required to state clearly that the 

communication is not on behalf of the public agency, and the 

e m p loyee may be prohibited from communicating during his working 

hours, but the agency could not unreasonably deny the employee's 

requ e s t  for leave.

A  public agency would be allowed to discipline an employee who has

principal responsiblity for determining policy or implementing

policy for communicating an opinion which is contrary to the 

agency's official opinion about a job-related matter. The agency 

c ould not discipline the employee for communicating information 

about a violation of law or regulation.

An employ e e  who believes disciplinary actions have been taken in 

v i o l a t i o n  of this law may request a legislative investigation. A 

co m m i t t e e investigation is not a public record and may be held in

executive session. The matter may be referred to the Attorney

General, and the AG must report the results of the investigation to 

the legislative committee.



Disclosure of 

Information

If an employee is disciplined w i t h i n  90 days che public agency is 

required to provide information to the committee and justification 

of the action if the committee requests the information. A  public 

agency may not disclose personnel records that are confidential 

unless the disciplined employee waives the confidentiality in 

w r i t i n g .

A n  employee who has been disciplined in violation of the law has a 

private cause of action against the agency for reinstatement, lost 

wages, other compensation and damages, and for reasonable attorneys 

fees. A  public agency shall advise an employee in writing at the 

time of hiring of employee's rights under this law. The 

protections of this law do not apply to an employee if the employee 

knowingly communicates false information, or it a law is v i o lated 

m a k i n g  the communication. A v i o l a t i o n  is a class A misdemeanor.

Defines "public agency" as a public or quasi-public corporation or 

authority established by law, the D of A, a political subdivision 

of the state, and the Alaska Railroad.

H OUSE 3 ILL NO. 3 2 7 , (see page 530). On April 25 Rep.

Jenkins added his name as co-sponsor.
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D a t e :

T h e  C o m m i t t e e  o n  J U D I C I A R Y h a s  h a d  ^ 2 7

"An A c t  r e l a t i n g  to t h e  d i s c l o s u r e  o f  i n f o r m a t i o n .

0
/

u n d e r  c o n s i d e r a t i o n  a n d  r e c o m m e n d s :

I ] 

i  ]  

(

d o  p a s s  [  ]  d o  n o t  p a s s

d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s ) 

r e p l a c e  w i t h  C S  f o r  Hi fc  3 S ~ 7  C J o  o h  

a n d  r e c o m m e n d s
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‘ STATE OF ALASKA 1985 LEGISLATIVE SESSION

_______________________FISCAL N O T E ________________

R e v i s i o n  D a t e :

R E Q U E S T  F I S C A L  D E T A I L

5 1 i i / R e s c l u t i o n  N o . :  H B  3 2 7  A g e n c y  M i r e c i e c :  L a w ___________________

T i d e : " A n  A c t  r e l a t i n g  t o  t h e  P r o g r a m  C a t e g o r y  A f f e c t e d : G e n e r a l  G o v e r n m e n *

d i s c l o s u r e  o f  i  n f o r m a  t i o n . "  A d m i n ,  o f  J u s t i c e

S p o n s o r :  R e o  . K o p o n e n _________________ _ 5 R U ,  P r o c r a m  c r  S u b p r o g r a m ^  j  A f f e c t e o :

R e q u e s t o r :  H o u s e  S t a t e  A f f a i r s  L e g a l  S e r v i c e s ,  P r o s e c u t i o n  

D a t e  o f  R e q u e s t :  A p r i l  1 9  , 1 9 8 5  '  "

E  X - E N D  I  T l ' P E S - ' R E V E N U E S :  ( T h o u s a n d s  o f  D o l l a r s )

O P E R A T I N G

r  I  C D r  i c o  i r  i  c /  i F » c c i  | F Y  8 9  i r  i 9 u

1 i
I Irlf r' Z. r. w u . L w — V 1 CteS

1 1 1 !
„00 TRAVtL

1 1 1 1 1
300 CONTRACTUAL

1 1 I 1 1

A00 S U P P L I E S
I 1 > 1 1

500 EQUI PME NT 1 ! i ! 1
500 LAND i  STRUCTURES

1 I i 1 1

700 CRANTS,  CL AI MS 1 1 1 1 1
300 MI SC E L L ANE O US

1 1 ' 1 1

T O T A L  O P E R A T I N G - 0 - - U -  | - U -  . - U -  1 - U -  1 - u -

L - P i i h L  l | l  I

R E ; E N u E  i_____________________ I

F U N D I N G :  f T h o u s a n d s  o f  D o l l a r s !

•jL*<«rinL r c> > * w/ - U -  | - U -  | - u - - 0 -  i ■ ■ - I T - - u -
F EDE RAL  FUNDS ! I * 1 1
DTHER ! l ' ! !TOTAL i ' l l

p o c t t t o .n s :
r u u L -  i l i ’.c. - 0 -  | 1O11o1 - 0 -  1 - u - - u -
- AR T - T I ME 1 1 i 1 1
TEMPORARY 1 i 1 1 1

A N A L Y S I S :  A t t a c h a s e p a r a t e  p a g e  i f  n e c e s s a r y
E n a c t m e n t  o f  t h i s  b i l l  w i l l  p r o b a b l y  r e s u l t  i n  s o m e  a d d i t i o n a l  l e g a l  
w o r k  o n  t h e  p a r t  o f  D e p a r t m e n t  o f  L a w  s t a f f .  I t  d o e s  n o t  a p p e a r  t h a t  
a n y  i n c r e a s e  i n  w o r k l o a d  w i l l  b e  s i g n i f i c a n t  e n o u g h  t o  w a r r a n t  f i s c a l  
n o t e  c o s t s .  H o w e v e r ,  w h e n  c o n s i d e r e d  i n  c o n j u n c t i o n  w i t h  o t h e r  s i m i l a r  
m e a s u r e s ,  b i l l s  o f  t h i s  n a t u r e  d i v e r t  t h e  d e p a r t m e n t ' s  e x i s t i n g  r e s o u r c e  
f r o m  o t h e r  m o r e  p r e s s i r u )  a s s i g n m e n t s  b e c a u s e  o f  t h e i r  c u m m u l a t i v e  
e f f e c t .  <=*?.

P r e p a r e d  B y :  R i c h a r d  I .  R o g u e s ,  D i r e c t o r  P h o n e :  4 6 5 - 3 6 7 2
D i v i s i o n :  A d m i n i s t r a t i v e  S e r v i c e s  " D a t e :  A p r i  1 I " 9 l  F 9 E S 5

A p p r o v e d  b y  C o m m i s s i o n e r :  N o r m a n  C . G o r s u c h  D a t e :  A p r i l  1 9 ,  1 9 8 5
A g e n c y :  D e p a r t m e n t  o f  L a w ___________________________

D i s t r i b u t i o n  ( b y  A g e n c y  p r e p a r i n g  f i s c a l  n o t e ) :
L e g i s l a t i v e  F i n a n c e  
L e g i s l a t i v e  S p o n s o r  
R e q u e s t o r
O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t
I m p a c t e d  A g e n c y ( i e s )  7 / 1 / 8 4
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HB 327

CSHB 327(JUD) M OTION

Y e a s :

Nays:

Excused:

A b s e n t :

33 Adams, Cato, Clocksin, Cotten, 
Davis, Duncan, Fuller, Goll, 
Gruenberg, Grussendorf, Hanley, 
Herrmann, Hurley, Jenkins, 
Koponen, Larson, Martin,
M i l l e r , M . M . . Navarre, Pearce, 
Pettyjohn, Phillips, Pignalberi, 
Pourchot, Rieger, Ringstad, 
Shultz, Sund, Szymanski, Taylor. 
Thompson, Uehling, Wallis

3 Frank, Furnace, M a r r o u

4 Binkley, Boucher, Collins,
Mi l l e r  ,ii.W.

A nd so, CSHB 327(Jud) was adopted.

CSHB 3 2 7 (Jud)

Am endment No. 1 by Clocksin:

Page 2, line 3:

I ntert a n e w  s u b s e c t i o n  (c) and rel e t t e r  accord- 
ly:

"(c) This se c t i o n  and AS 2 3 .10.510 do not 
apply if the report made u n d e r  subsections (a)(1) 
or (a)(3) of this se c t i o n  d i scloses i n f ormation 
w h i c h  is legally r equired to be confidential."

Rep r e s e n t a t i v e  C l o c k s i n  m o v e d  and asked unanimous consent 
that Ame n d m e n t  No. 1 be adopted. T here b eing no objection, 
it was so ordered.

CSHB 3 2 7 ( J ud)am 

Amendment No. 2 by Marrou:

Page 1, lines 17-20:

D e l e t e :

"(A) a v i o l a t i o n  of state, federal, or
mun i c i p a l  law, r e g u l a t i o n  or ordinance; or

(B) a s u bstantial and s p ecific d a n g e r  to 
public h e a l t h  or safety;"

R e p r e s e n t a t i v e  M a r r o u  m o v e d  and asked u n a n i m o u s  consent that 
Amendment No. 2 be adopted.

February 17, 1986 HOUSE JOURNAL 2137

CSHB 3 2 7 (Jud)am

R e p r e s e n t a t i v e  M.M. M i l l e r  objected.

The que s t i o n  being: "Shall Ame n d m e n t  No. 2 be adopted?"
T he roll was taken w ith the following result:

CSHB 3 27(J U D ) A M  AM2

Yeas: 10 Frank, Furnace, Hanley, Jenkins,
Marrou, Martin, Pearce, Pettyjohn, 
Ringstad, Shultz

Nays; 24 Cato, Clocksin, Cotten, Duncan,
Fuller, Goll, Gruenberg,
Grussendorf, Herrmann, Hurley,
Koponen, Larson, M i l l e r , M . M . ,
Navarre, Phillips, Pignalberi,
Pourchot, Rieger, Sund, Szymanski, 
Taylor. Thompson, Uehling, Wallis

Excused: 4 Binkley, Boucher, Collins,
Miller,M.W.

Absent: 2 Adams, Davis

A nd so, Amendment No. 2 was not adopted.

R eprese n t a t i v e  Cl o c k s i n  m oved and asked u n animous consent 
that CSHB 3 2 7(Jud)am be considered engrossed, advanced to 
third r e ading and p laced on final passage.

R ep r e s e n t a t i v e  Clo c k s i n  w i t h d r e w  his motion.

Amendment No. 3 by Pettyjohn:

Page 1:

Line 16, before " b e l i e v i n g ” , insert "reasonably" 

Line 26, before "believing", insert "reasonably"

Represen t a t i v e  P e ttyjohn m o v e d  and asked u nanimous consent 
that Amendment No. 3 be adopted. T h e r e  b e i n g  no objection, 
it was so ordered.

R epresen t a t i v e  Clo c k s i n  m oved and asked u n animous consent 
that CSHB 3 2 7 (Jud)am be c o nsidered engrossed, advanced to 
third reading and placed on final passage. There b eing no 
objection, it was so ordered.

CSHB 327(Jud)am was read the third time.
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C SHB 3 2 7 ( J ud)am

The q u e s t i o n  being: "Shall CSHB 327( J u d ) a m  pass the House?"
The roll was t aken w i t h  the following result:

C S H B  3 2 7 (JUD)AM

Yec-

N a y s : 

Excused:

A b s e n t :

32 Adams, Cato, Clocksin, Cotten, 
Davis, Duncan, Frank, Fuller,
Goll, Gruenberg, Grussendorf, 
Hanley, Herrmann, Hurley, Jenkins, 
Koponen, Larson, M i l l e r , M . M . , 
Navarre, Pearce, Pettyjohn, 
Phillips, Pignalberi, Pourchot, 
Rieger, Ringstad, Sund, Szymanski, 
Taylor, Thompson, Uehling, Wallis

4 Furnace, Marrou, Martin, Shultz

A Binkley, Boucher, Collins,
Miller,M.'

A nd so, CSHB 3 2 7 ( J u d ) a m  p a s s e d  the House.

R e p r e s e n t a t i v e  Furnace gave n o t i c e  of r e c o n s i d e r a t i o n  of his 
v o t e  on  CSHB 327(Jud)am.

S ECOND RE A D I N G  OF H O U S E  R E SOLUTIONS

H J R  51

H O U S E  JOINT R E S O L U T I O N  NO. 51 (relating to Coast G uard u s e r  
fees) was read the second time w ith the State Af f a i r s  
C ommittee report (page 2125).

Represen t a t i v e  C l o c k s i n  m o v e d  and a sked una n i m o u s  consent 
that H J R  51 be c o nsidered engrossed, advanced to third 
r eading and p l a c e d  on  f inal passage. There b eing no 
objection, it was so ordered.

H J R  51 was read the third time.

The q u e s t i o n  being: "Shall H J R  51 pass the Ho u s e ? "  The
roll was taken w i t h  the f o llowing result:
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M e r l e  W . A k e r s  

3 0 3 1  B e n n e t t  A v e n u e  

A n c h o r a g e ,  A l a s k a ,  9 9 5 1 7  

H o m e  P h o n e :  2 4 3 - 4 8 0 2

M a r c h  10, 1 9 8 5

S e n a t o r  E d n a  D e V i r e s

C h a i r p e r s o n ,  C o m m u n i t y  & R e g i o n a l  A f f a i r s  C o m m i t t e e  

S e n a t e  O f f i c e  B u i l d i n g  

J u n e a u ,  A l a s k a

S u b j e c t :  H B  3 2 7  - A n  A c t  R e l a t i n g  t o  P r o t e c t i o n  f o r  E m p l o y e e s

D e a r  S e n a t o r :

L e s s  t h a n  s i x  m o n t h s  a g o  I s u e d  t h e  S t a t e  of  A l a s k a  R a i l r o a d  

C o r p o r a t i o n  f o r  r e t a l i a t i o n  i n v o l v i n g  a w h i s t l e  b l o w i n g  i n c i d e n t  

w h i c h  t o o k  p l a c e  in D e c e m b  e r  o f  1 9 8 4 ,  p r i o r  t o  t h e  S t a t e  t a k i n g  

o v e r  t h e  R a i l r o a d  o n  J a n u a r y  5, 1 9 8 5 .  I w a s  r e m o v e d  f r o m  t h e  

m a n a g e r i a l  p o s i t i o n  1 h e l d  w i t h  t h e  A l a s k a  R a i l r o a d  f o r  2 0  y e a r s  

o n  J a n u a r y  1 0 ,  1 9 8 5 ,  f o u r  w o r k i n g  d a y s  a f t e r  t h e  d a t e  o f  t r a n s f e r ,  

a n d  w a s  d e m o t e d  t o  a r o n - m a n a g e r i a  1 t e c h  j o b .  T o  d a t e  I h a v e  

b e e n  t h r o u g h  a y e a r  o f  l i t i g a t i o n  a n d  h a v e  s p e n t  o v e r  $ 6 0 , 0 0 0  

in a t t o r n e y  f e e s  a n d  r e l a t e d  c o s t s .  I f e e l  I h a v e  a c q u i r e d  

s o m e  e x p e r t i s e  o n  t h e  s u b j e c t  o f  r e t a l i a t i o n  a n d  t h e  l a w  a n d  

b e c a u s e  o f  m y  e x p e r i e n c e  1 d o  n o t  w i s h  t o  s e e  H B  3 2 7  p a s s  i n t o  

l a w  in i t ' s  p r e s e n t  f o r m .  1 f u l l y  s u p p o r t  t h e  n e e d  f o r  l e g i s l a ­

t i o n  to r e v a m p  t h e  p r e s e n t  l a w s  a n d  r e g u l a t i o n s  o n  e m p l o y e e  

r e t a l i a t i o n  f o r  w h i s t l e  b l o w i n g .  I f e e l  t h a t  H B  3 2 7 ,  in i t ' s  

p r e s e n t  f o r m ,  w i l l  n o t  a c c o m p l i s h  w h a t  it i n t e n d s  - if t h e  i n t e n t  

is to  m a k e  it m o r e  d i f f i c u l t  f o r  e m p l o y e r s  to t a k e  r e t a l i t o r y  

a c t i o n  a g a i n s t  t h e i r  e m p l o y e e s  w h o  g i v e  t e s t i m o n y  a g a i n s t  t h e m .

I f e e l  t h e r e  a r e  t h r e e  m a j o r  i s s u e s  w h i c h  n e e d  t o  b e  a d d r e s s e d .

1. S h o u l d  t h e  e m p l o y e e  w h o  g i v e s  t e s t i m o n y  a g a i n s t  h i s / h e r  

e m p l o y e r  l o s e  t h e i r  j o b ?  If it is t h e  i n t e n t  o f  t h i s  b i l l  

t h a t  t h e y  s h o u l d  n o t ,  t h e n  t h e  l a w  s h o u l d  r e q u i r e  t h a t  

t h e y  b e  r e i n s t a t e d .  S e c t i o n  2 3 . 1 0 . 5 1 0 ( a )  o f  H B  3 2 7  l e a v e s  

t h i s  to t h e  d i s c r e t i o n  o f  t h e  C o u r t .  A l l  t h e  C o u r t  c a s e s

I h a v e  r e s e a r c h e d  r e s u l t e d  in  t h e  p e r s o n  n_o_t b e i n g  r e t u r n e d  

t o  h i s / h e r  j o b .

2. W h a t  s h o u l d  b e  t h e  s t a n d a r d  o f  p r o o f  o f  r e t a l i a t i o n  w h i c h  

t h e  C o u r t  m u s t  a c c e p t ?  S e c t i o n  2 3 . 1 0 . 5 1 0 ( d )  is t h e  s a m e  

s t a n d a r d  t h a t  is n o w  r e q u i r e d  u n d e r  p r e s e n t  r u l e s  a n d  is 

a l l  b u t  i m p o s s i b l e  to m e e t .  M o s t  e v i d e n c e  o f f e r e d  t o  a
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C o u r t  in s u p p o r t  o f  a r e t a l i a t i o n  c l a i m  w i l l  b e  c i r c u m s t a n t i a l .  

I n  m y  c a s e  w h e r e  I h a v e  b e e n  r e m o v e d  f r o m  m y  j o b ,  t h e  A l a s k a  

R a i l r o a d  s u c c e s s f u l l y  d e f e n d e d  a g a i n s t  t h e  r e t a l i a t i o n  

c h a r g e s  b y  c l a i m i n g  I w a s  d i s c h a r g e d  f o r  p o o r  p e r f o r m a n c e  

a n d  c o n d u c t  u n b e c o m i n g  a m a n a g e r .  T h e  e v i d e n c e  I p r e s e n t e d  

in  m y  d e f e n s e  o p p o s e d  t h i s  c l a i m :  in t w e n t y  y e a r s  w i t h

t h e  A l a s k a  R a i l r o a d  I h a d  n e v e r  h a d  a l e s s  t h a n  s a t i s f a c t o r y  

p e r f o r m a n c e  e v a l u a t i o n ;  h a d  r e c e i v e d  t w o  c a s h  a w a r d s  f o r  

s u p e r i o r  p e r f o r m a n c e  in t h e  f i v e  y e a r s  p r i o r  to J a n u a r y ,  1 9 8 5 ;  

h a d  r e c e i v e d  a s u p e r i o r  a c h i e v e m e n t  a w a r d  f r o m  t h e  U. S. 

D e p a r t m e n t  o f  T r a n s p o r t a t i o n  in N o v e m b e r  o f  1 9 8 4  f o r  m y  

o u t s t a n d i n g  w o r k  o n  t r a n s f e r  i s s u e s  a n d  t h e  l a u d  e v a l u a t i o n ;  

a n d  h a d  r e c e i v e d  a p a y  i n c r e a s e  in J u l y  o f  1 9 8 5 .  D u r i n g  

t h e  p e r i o d  o f  J u l y ,  1 9 8 5 ,  t h r o u g h  D e c e m o e r  12, 1 9 8 5 ,  I 

w a s  o n  a d e t a i l e d  a s s i g n m e n t  to w o r k  w i t h  t h e  L a n d  R e v i e w  

C o m m i t t e e ,  c o m p r i s e d  of  S t a t e  a n d  R a i l r o a d  p e r s o n n e l .  T h e  

p e r s o n  in c h a r g e  o f  t h i s  C o m m i t t e e  w a s  t h e  R a i l r o a d ' s  o w n  

C h i e f  C o u n s e l ,  w h o  g a v e  m e  a h i g h  p e r f o r m a n c e  r a t i n g .

W i t h  t h i s  i n f o r m a t i o n ,  t h e  J u r y  d u r i n g  t r i a l  c o u l d  n o t  

f i n d  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  o f  r e t a l i a t i o n ,  b u t  d i d  

f i n d  t h a t  t h e  R a i l r o a d  a c t e d  in " b a d  f a i t h "  a n d  a w a r d e d  

$ 7 , 0 0 0  p l u s  a n  a d d i t i o n a l  $ 3 0 , 0 0 0  in p u n i t i v e  d a m a g e s .

W h a t  a d d i t i o n a l  e v i d e n c e  w o u l d  h a v e  b e e n  r e q u i r e d  to m e e t  

t h e  st a n d a i d  - c l e a r  a n d  c o n v i n c i n g ?  P e r h a p s  t e s t i m o n y  

f r o m  o n e  o f  t h e  p e r s o n s  w h o  c o n s p i r e d  t o  r e t a l i a t e  a g a i n s t  

m e ,  o r  a m e m o r a n d u m  o r  l e t t e r  f r o m  o n e  o f  t h e  c o n s p i r a t o r s  

a c k n o w l e d g i n g  a p l a n  o f  r e t a l i a t i o n ?  I b e l i e v e  y o u  w i l l  

a g r e e ,  it is v e r y  u n l i k e l y  t h a t  k i n d  o f  e v i d e n c e  c o u l d  e v e r  

b e  o b t a i n e d .

3. P u n i s h m e n t  a n d  p e n a l t i e s ?  I k n o w  o f  r m  p e r s o n  w h o  e v e r  l o s t  

a j o b  as  a r e s u l t  o f  r e t a l i a t i o n  w h e r e  t h e  c o u r t  o r d e r e r d  

t h e  e m p l o y e r  to r e t u r n  t h e  e m p l o y e e  to  h i s / h e r  j o b .  O n  

t h e  o t h e r  h a n d ,  I k n o w  o f  n o  p e r s o n  i n v o l v e d  in  r e t a l i a t i o n  

w h o  e v e r  l o s t  t h e i r  j o b  f o r  t a k i n g  a r e t a l i a t o r y  a c t i o n  a g a i n s t  

a n  e m p l o y e e .  H o w  c a n  t h i s  b e  f a i r ?

H B  3 2 7  l i k e  t h e  F e d e r a l  G o v e r n m e n t  W h i s l e  B l o w e r s '  R e g u l a t i o n s  

c r e a t e s  a n  a t m o s p h e r e  f o r  r e t a l i a t i o n  to a w h i s t l e  b l o w e r ,  

i n s t e a d  o f  p r o v i d i n g  s a f e g u a r d s  a n d  m e a n i n g f u l  d e t e r a n t s .  B o t h  

r e q u i r e  t h a t  t h e  w h i s t l e  b l o w e r ,  if  r a t a l i a t e d  a g a i n s t ,  f u n d  

h i s / h e r  o w n  l a w s u i t  a g a i n s t  t h e  e m p l o y e r .  I f  t h e  e m p l o y e r  

is o t h e r  t h a n  a p r i v a t e  c o r p o r a t i o n ,  p u b l i c  f u n d s  w i l l  b e  u s e d  

f o r  d e f e n s e .  T h e  e m p l o y e r  k n o w s  it is g o i n g  to  c o s t  t h e  w h i s t l e  

b l o w e r  a l a r g e  a m o u n t  o f  m o n e y  to  p u r s u e  h i s / h e r  c a s e .  T h e  

e m p l o y e r  k n o w s  t h e  w h i s t l e  b l o w e r  w i l l  h a v e  to  p a y  h i s / h e r  a t t o r n e y  

as t h e  c a s e  is p r e p a r e d  ... n o  a t t o r n e y  I h a v e  t a l k e d  w i t h  w i l l  

t a k e  s u c h  a c a s e  b a s e d  o n  a c o n t i n g e n c y  f e e  d u e  t o  t h e  d i f f i ­

c u l t y  o f  p r o v i n g  t h e  r e t a l i a t i o n  i s s u e .
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I f  an  e m p l o y e r  is g o i n g  to r e t a l i a t e  a g a i n s t  t h e  w h i s t l e  b l o w e r ,  

o n e  a p p r o a c h  w o u l d  b e  to  f i r e  h i m / h e r ,  w h i c h  w o u l d  c u t  o f f  t h e  

e m p l o y e e s  i n c o m e  a n d  l e s s e n  h i s  a b i l i t y  to s u e .  I f  t h e  w h i s t l e  

b l o w e r  a p p e a r s  to  be  in a p o s i t i o n  to  s u e ,  a n o t h e r  a p p r o a c h  

w o u l d  b e  to  d e m o t e  t h e  e m p l o y e e  u n t i l  a f t e r  t h e  t r i a l ,  k n o w i n g  

tho. c o u r t s  h i s t o r i c a l l y  d o  n o t  r e t u r n  w h i s t l e  b l o w e r s  b a c k  to 

t h e i r  j o b s .  T h e  e m p l o y e r s  t a c t i c  t h e n  w o u l d  b e  to  r e o r g a n i z e  

t h e  w o r k  f o r c e  a n d  t h e  w h i s t l e  b l o w e r ' s  j o b  t h e n  b e c o m e s  a n  

e x c e s s  a n d  t h e  e m p l o y e e  c a n  b e  l a y e d  o f f .  I f  t h e  e m p l o y e r  is 

a p u b l i c  a g e n c y  a n d  h a s  h a d  to  p a y  o u t  s o m e  d a m a g e s  w i t h  i t ' s  

p u b l i c  m o n i e s ,  t h e  e m p l o y e r  is n o t  c o n c e r n e d  a s  t h e  o b j e c t i v e  in 

t h e  e n d ,  f o r  t h e m  is a c h i e v e d  - t h e  w h i s t l e  b l o w e r  is o u t  o f  

a j o b .  If t h e  w h i s t l e  b l o w e r  is s u c c e s s f u l  in p r o v i n g  h i s  c a s e ,  

h e  w i l l  b e  e n t i t l e d  to r e c e i v e  b a c k  a p o r t i o n  o f  h i s / h e r  a t t o r n e y  

f e e s  a n d  c o s t s .  In  m y  c a s e ,  I h a v e  s p e n t  $ 6 0 , 0 0 0  t o  d a t e  a n d  

a c c o r d i n g  to  m y  a t t o r n e y  I c a n n o t  e x p e c t  to r e c e i v e  m o r e  t h a n  

8 5 %  o f  m y  c o s t s  - a b o u t  $ 5 1 , 0 0 0 .  T h e  a v e r a g e  a w a r d  is m o r e  in 

t h e  n e i g h b o r h o o d  o f  5 0 % .

H B  3 2 7  p r o v i d e s  a p e n a l t y  o f  a c i v i l  f i n e  f o r  v i o l a t i o n  o f  t h e  

l a w ,  o f  n o t  m o r e  t h a n  $ 1 0 , 0 0 0 .  M y  u n r e c o v e r a b l e  c o s t  to d a t e  

is e s t i m a t e d  t o  b e  b e t w e e n  $ 9 , 0 0 0  a n d  $ 3 0 , 0 0 0 .  If t h i s  is 

r e p r e s e n t a t i v e  o f  t h e  a v e r a g e  o u t  of  p o c k e t  c o s t  a w h i s t l e  

b l o w e r  c a n  e x p e c t  to p a y ,  a l o n g  w i t h  t h e  l o s s  o f  h i s / h e r  j o b ,

I f e e l  a p o s s i b l e  m a x i m u m  f i n e  o f  $ 1 0 , 0 0 0  l e v i e d  a g a i n s t  a p u b l i c  

b o d y  a n d  p a i d  f o r  w i t h  p u b l i c  f u n d s  a m o u n t s  t o  a n o n  p e n a l t y .

E v e n  if t h e  f i n e  is l e v i e d  a g a i n s t  t h e  e m p l o y e e s  w h o  p a r t i c i p a t e d  

in t h e  r e t a l i a t o r y  a c t ,  a p o s s i b l e  m a x i m u m  f i n d  o f  $ 1 0 , 0 0 0  

a p p e a r s  i n s i g n i f i g a n t  a n d  e v e n  m o r e s o  if t h e  w h i s t l e  b l o w e r  

l o s t  h i s / h e r  j o b  a n d  t h o s e  t h a t  t o o k  t h e  r e t a l i a t o r y  a c t i o n  d i d  

n o t  l o s e  t h e i r s .

H B  32 7 s t a t e s  a v i o l a t o r  o f  t h e  l a w  is s u b j e c t  to a c i v i  L f i n e .

W h o  is g o i n g  to p r o s e c u t e  t h e  v i o l a t o r ?  I a p p e a r s  it w . u l d  h a v e  

to b e  a s e p e r a t e  t r i a l  f r o m  t h e  o n e  t h e  w h i s t l e  b l o w e r  i n i t i a t e d .

If it is t h e  i n t e n t  o f  H B  3 2 7  t h a t  t h e  t h i s t l e  b l o w e r  m u s t  b r i n g  

a s e p a r a t e  a c t i o n ,  at h i s / h e r  o w n  e x p e n s e ,  w e  a g a i n  h a v e  t h e  

p r o b l e m  o f  it c o s t i n g  t h e  w h i s t l e  b l o w e r  m o r e  in a t t o r n e y  f e e s  

t h a n  h e / s h e  c a n  r e c o v e r  a l o n g  w i t h  h a v i n g  f i n a n c i a l  a b i l i t y  to 

e v e n  f u n d  a n o t h e r ' t r i a l  to p r o s e c u t e  t h e  o f f e n d e r s .  T h i s  b r i n g s  

u p  t h e  i s s u e  o f  t o  w h o m  t h e  f i n e  is p a i d  ... t h e  S t a t e  o r  t h e  

w h i s t l e  b l o w e r ?

If it is t h e  i n t e n t  o f  H B  3 2 7  to h a v e  t h e  S t a t e  p r o s e c u t e  v i o l a t o r s  

t h e n  t h e  B i l l  s h o u l d  sc  s t a t e .

T h e  f i n e  o f  $ 1 0 , 0 0 0  p o s e s  y e t  a n o t h e r  p r o b l e m  f o r  t h e  p e r s o n  w h o  

p u r s u e s  r e t a l i a t i o n  a c t i o n .  W i l l  t h e  C o u r t s  g r a n t  p u n i t i v e  

d a m a g e s  to  t h e  p l a i n t i f f ,  o r  w i l l  it r e d u c e  t h e  p u n i t i v e  d a m a g e s  

to  a l l o w  f o r  a p o s s i b l e  f u t u r e  f i n e ?
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1. If H B  3 2 7  is to  b e  p a s s e d  in  i t ' s  p r e s e n t  f o r m  it s h o u l d

c o n t a i n  a n  i n - d e p t h  e x p l a n a t i o n  o f  t h e  p r o b l e m s  f a c i n g  a 

p e r s o n  c o n s i d e r i n g  r e p o r t i n g  a n y  u n l a w f u l  o r  u n f a v o r a b l e  

a c t i o n  o f  a n  e m p l o y e r  to a n y  p u b l i c  b o d y .  T h e  e x p l a n a t i o n  

s h o u l d  m a k e  it c l e a r  it is u p  to t h e  p e r s o n  m a k i n g  t h e  

r e p o r t  t o  p r o v e  r e t a l i a t i o n  a n d  t h a t  it is v e r y  h a r d  to

d o  so  u n l e s s  o n e  h a s  a n  a d m i s s i o n  b y  t h e  p e r s o n ( s )  w h o  

r e t a l i a t e d ,  o r  w r i t t e n  d o c u m e n t a t i o n  c l e a r l y  s t a t i n g  s a m e ;  

t h a t  p r e s e n t  l a w ,  i n c l u d i n g  H B  3 2 7 ,  d o e s  n o t  p r o h i b i t  t h e m  

f r o m  l o s i n g  t h e i r  j o b ;  t h a t  m o s t  w h i s t l e  b l o w e r s  w h o  a r e  

r e t a l i a t e d  a g a i n s t  d_o l o s e  t h e i r  j o b ;  t h a t  t h e y  d o  n o t  

r e c e i v e  b a c k  1 0 0 %  o f  a t t o r n e y  f e e s / c o s t s ,  e v e n  if t h e y  

a r e  s u c c e s s f u l .  If  it is u p  to t h e  p e r s o n  to f u n d  p r o s e ­

c u t i o n  o f  t h e  c i v i l  f i n e ,  t h a t  s h o u l d  a l s o  b e  e x p l a i n e d .

2. A m e n d  t h e  p r e s e n t  b i l l  as f o l l o w s :

A. S E C T I O N  2 3 . 1 0 . 5 0 0 ( c ) ;  s e t  f o r t h  in d e t a i l  ( u s i n g  e x a m p l e s  

if n e c e s s a r y )  w h a t  t y p e  o f  e v i d e n c e  c o n s t i t u t e s  " c l e a r

a n d  c o n v i n c i n g "  e v i d e n c e .  It s h o u l d  c o n s i d e r  t h e  f o l l o w i n g  

Is it r e q u i r e d  e v i d e n c e  t h a t  a w i t n e s s  t e s t i f y  in c o u r t  

h e / s h e  t o o k  r e t a l i t o r y  a c t i o n  a g a i n s t  a n o t h e r ?  Is t h e  

e v i d e n c e  r e q u i r e d  to be  a w r i t t e n  d o c u m e n t  c l e a r l y  

s t a t i n g  o r  i n s t r u c t i n g  o n e  to t a k e  a r e t a l i t o r y  a c t i o n ?

B. S E C T I O N  2 3 . 1 0 . 5 1 0 ( a ) :  D e l e t e  t h e  w o r d  " m a y "  a n d  i n s e r t  

t h e  w o r d  " s h a l l " ,  a n d  r e q u i r e  t h e  e m p l o y e r  t o  p a y  1 5 0 %  

o f  e m p l o y e e s  a t t o r n e y  f e e s  a n d  1 0 0 %  o f  c o u r t  c o s t s .

C. S E C T I O N  2 3 . 1 0 . 5 1 0 ( c ' ;  D e l e t e  a l l  o f  t h e  p r e s e n t  s e c t i o n  

a n d  s u b s t i t u t e  a n e w  s u b s e c t i o n  ( c )  f o r  c h e  f o l l o w i n g  

r e a s o n s :  1) I a m  n o t  s u r e  h o w  a w h i s t l e  b l o w e r  c a n  

p u r s u e  a n  a c t i o n  to  i n s u r e  t h a t  a " c i v i l  f i n e "  is i m p o s e d .  

2) A $ 1 0 , 0 0 0  f i n e  w h e n  it is n o t  y o u r  o w n  m o n e y  p a y i n g  

t h e  b i l l  w i l l  n o t  d e t e r  m a n y  e m p l o y e r s  o r  o r g a n i z a t i o n s  

f r o m  t a k i n g  r e t a l i t o r y  a c t i o n  a g a i n s t  an  e m p l o y e e .

A n y o n e  c o n t e m p l a t i n g  r e t a l i t o r y  a c t i o n  w i l l  r e a l i z e  t h e  

d i f f i c u l t y  o f  p r o v i n g  s u c h  a c h a r g e  a n d  k n o w s  it w o u l d

b e  at  l e a s t  f i v e  (5) y e a r s  b e f o r e  a f i n e  w o u l d  b e  d u e .

N E W  S E C T I O N  2 3 . 1 0 . 5 1 0  (c) T h e  A t t o r n e y  G e n e r a l  f o r  t h e  

S t a t e  o f  A l a s k a  s h a l l  p r o s e c u t e  1) a n y  p e r s o n  w h o  v i o l a t e s  

H B  2 3 . 1 0 . 5 0 0 - 2 3 . 1 0 . 5 2 0 .  A n y  e m p l o y e e  c o n v i c t e d  o f  

v i o l a t i n g  H B  2 3 . 1 0 . 5 0 0  - 2 3 . 1 0 . 5 2 0  s h a l l  b e  s e n t e n c e d  to 

a j a i l  t e r m  n o t  to e x c e e d  s i x  ( 6 )  m o n t h s  b u t  n o t  l e s s  t h a n  

3 0  d a y s ,  a n d  b e  f i n e d  a m i n i m u m  o f  $ 1 0 , 0 0 0 ,  p a y  1 0 0 %  o f  a l l  

t h e  S t a t e ' s  a t t o r n e y  f e e s  a n d  c o u r t  c o s t s .  2) A n y  p e r s o n  

w h o  h a d  p r i o r  k n o w l e d g e  o f  t h e  p r o p o s e d  r e t a l i t o r y  a c t i o n

I recommend HB 327 be amended to do one of the following:



Pg. 5

w h o  e i t h e r  f a i l e d  to s t o p  it o r  r e p o r t  it in w r i t i n g  

to t h e  S t a t e  A t t o r n e y  G e n e r a l ,  s h a l l  b e  c h a r g e d  a s  a n  

a c c e s s o r y  a n d  s u b j e c t  to  t h e  p e n a l t i e s  s e t  f o r t h  i n  

( 1) a b o v e  .

D. N E W  S E C T I O N  2 3 . 1 0 . 5 1 0  ( e ) ;  A n y  p r i v a t e  o r  p u b l i c  c o r p o r a t i o n  

c o n v i c t e d  o f  v i o l a t i n g  H B  2 3 . 1 0 . 5 0 0  - 2 3 . 1 0 . 5 2 0  s h a l l  be 

l i a b l e  f o r  m i n i m u m  c i v i l  f i n e  e q u a l  to  t h r e e  t z e s  t h e  t o t a l  

c o s t  o f  t h e  S t a t e ' s  a n d  P l a n t i f f ' s  a t t o r n e y  f e e s  a n d  c o u r t  

c o s t s .  T h i s  f i n e  is in a d d i t i o n  tc a n y  a w a r d  m a d e  t o  p l a n t i f f  

in S e c t i o n  2 3 . 1 0 . 5 1 0  ( a ) ( c ) .

E. N E W  S E C T I O N  2 3 . 1 0 . 5 1 0  (f) W h e r e  e m p l o y e e s  o f  t h e  S t a t e  o r  

S t a t e  o w n e d  c o r p o r a t i o n s  v i o l a t e  H E  2 3 . 1 0 . 5 0 0  - 2 3 . 1 C . 5 2 0 ,  

i n c l u d i n g  B o a r d s  o f  D i r e c t o r s  o f  s a i d  S t a t e  C o r p o r a t i o n s ,  s a i d  

e m p l o y e e s  a n d  B o a r d  o f  D i r e c t o r s '  e m p l o y m e n t  o r  a p p o i n t m e n t  

s h a l l  b e  t e r m i n a t e d  a n d  t h e y  s h a l l  n o t  b e  e l i g i b l e  f o r  r e h i r e  

b y  t h e  S t a t e  o r  i t ' s  c o r p o r a t i o n s  n o r  f o r  a p p o i n t m e n t  to  a 

S t a t e  B o a r d  f o r  a p e r i o d  o f  f i v e  (5)  y e a r s .

F. N E W  S E C T I O N  2 3 . 1 0 . 5 1 0  (g) N o t h i n g  in H B  2 3 . 1 0 . 5 0 0 - 2 3 . 1 0 . 5 2 0  

s h a l l  p r e c l u d e  a p e r s o n  w h o ' s  o t h e r  r i g h t s  p r o v i d e d  b y  l a w  

w e r e  a l s o  v i o l a t e d  in a r e t a l i t o r y  a c t i o n  f r o m  b e i n g  a w a r d e d  

s e p e r a t e  r e l i e f  a n d  d a m a g e s  f r o m  t h e  C o u r t s  f o r  a n y  s u c h  

v i o l a t i o n s  in  a d d i t i o n  to t h o s e  r e c e i v e d  u n d e r  p r o v i s i o n s  o f  

H B 2 3 . 1 C . 5 1 0 - 2 3 . 1 0 . 5 2 0 .

H o n e s t  p e o p l e  f i n d  it h a r d  to b e l i e v e  t h a t  s o m e  w i l l  l i e  u n d e r  

o a t h ,  f a l s i f y  d o c u m e n t s ,  k n o w i n g l y  v i o l a t e  t h e  F e d e r a l  A n d  S t a t e  

c o n s t i t u t i o n a l  r i g h t s  o f  p e o p l e .  M a n y  r e c o g n i z e  t h i s  h a p p e n s  a l l  

t h e  t i m e ,  e s p e c i a l l y  a t t o r n e y s ,  a n d  in p a r t i c u l a r l y  it h a p p e n s  in 

r e t a l i a t i o n  c a s e s  i n v o l v i n g  w h i s t l e  b l o w i n g .  T h e  a v e r a g e  p e r s o n  

c a n n o t  a n t i c i p a t e  t h i n g s  l i k e  t h i s  h a p p e n i n g  in  t h e  C o u r t s .

T h e  r e a l i t y  is t h a t  it h a p p e n s  a l l  t h e  t i m e .  W h a t  t h e  d e f e n d a n t  

is t r y i n g  to d o  is w i n  b y  d e f a u l t .  D e f e n d a n t s  h a v e  m o r e  r e s o u r c e s ,  

m o n e y ,  p o l i t i c a l  p o w e r ,  a t t o r n e y s ,  a n d  t i m e .  T h e  d e f e n d a n t  k n o w s  

t h a t  v e r y  f e w ,  if a n y ,  w h i s t l e  b l o w e r s  c a n ,  o r  a r e  p r e p a r e d  to, 

p u r s u e  t h e  i s s u e  f o r  f i v e  o r  m o r e  y e a r s  in C o u r t .  E v e n  if t h e y  

d i d  d o  s o  a n d  w o n ,  at t h e  p r e s e n t  t i m e  n o  C o u r t  is g o i n g  to 

o r d e r  t h e  p e r s o n  r e t u r n e d  to h i s / h e r  j o b  a f t e r  f i v e  y e a r s  - e v e n  

if t h e  p e o p l e  w h o  h a v e  d o n e  t h e  r e t a l i a t i o n  h a v e  l e f t ,  m o v e d  o r  

b e e n  t r a n s f e r r e d  e l s e w h e r e .

W h e n  t h e  p e r s o n  c a n n o t  o r  is n o t  r e t u r n e d  t o  h i s  p o s i t i o n ,  t h e  

C o u r t s  h a v e  d i f f i c u l t y  v’i t h  t h e  a m o u n t  c f  d a m a g e s  t h a t  s h o u l d  

b e  a w a r d e d ,  as  t h e r e  a r e  n o  g u i d e l i n e s  f o r  m a k i n g  c a l c u l a t i o n s .
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If I h a d  k n o w n  in D e c e m b e r  o f  1 9 8 4  w h a t  I k n o w  n o w  I w o u l d  

n e v e r  h a v e  b e e n  a w h i s t l e  b l o w e r .  If a n y o n e  w e r e  to  a s k  m y  

a d v i c e  o n  m a k i n g  p u b l i c  a v i o l a t i o n  o f  t h e  l a w  o r  o f  S t a t e  o r  

M u n i c i p a l  r e g u l a t i o n s ,  I w o u l d  a d v i s e  t h e m  a g a i n s t  it . 1 

w o u l d  a d v i s e  t h e m  a g a i n s t  t e s t i f y i n g  b e f o r e  a n y  l e g i s l a t i v e  

c o m m i t t e e  t h a t  m i g h t  b e  s e ~ ' ' i n g  i n f o r m a t i o n  a b o u t  v i o l a t i o n s ,  

a s  t h e  p e n a l t y  f o r  f a i 1 u ^ o t e s t i f y  w o u l d  b e  l e s s  t h a n  t h e  

p e n a l t y  t h e y  w o u l d  h a v e  t o  ^ a y  if t h e y  d o .  I f  w e  as  c i t i z e n s  

t r u l y  b e l i e v e  in t h e  b e n e f i t  w h i s t l e  b l o w e r s  p r o v i d e  to  u s ,  

t h e n  l e t s  g i v e  t h e m  s o m e  m e a n i n g f u l  p r o t e c t i o n .

I h o p e  t h e  i n f o r m a t i o n  c o n t a i n e d  h e r e i n  c a n  b e  h e l p f u l  to y o u  

a n d  y o u r  c o m m i t t e e .  If I c a n  b e  o f  a n y  s e r v i c e ,  p l e a s e  d o  n o t  

h e s i t a t e  t o  c o n t a c t  m e .

S i n c e r e l y ,

M e r l e  W. A k e r s

cc  :

R e p r e s e n t a t i v e  N i l o  K o p o n e n



IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E

M E R L E  A K E R S ,  )
)

P l a i n t i f f ,  )
)

v s . )
)

A L A S K A  R A I L R O A D  C O R P O R A T I O N ,  )

)
D e f e n d a n t .  )

 )

C a s e  No. 3 A N - 8 5 - 7 7 0 7  C i v i l

S P E C I A L  V E R D I C T S

We, t n e  j u r y  in the a b o v e - e n t i t l e d  c a s e ,  f i n d  

the f o l l o w i n g  S p e c i a l  V e r d i c t s  o n  the f o l l o w i n g  q u e s t i o n s  

s u b m i t t e d  to us:

1. W a s  t h e  s u s p e n s i o n  o f  P l a i n t i f f  a n d  t r a n s f e r  

f r o m  h i s  f o r m e r  p o s i t i o n  as M a n a g e r ,  I n d u s t r i a l  D e v e l o p m e n t  

& R e a l  E s t a t e  to h i s  n e w  p o s i t i o n  as R e a l t y  S p e c i a l i s t  in 

the E n g i n e e r i n g  D e p a r t m e n t  m o t i v a t e d ,  in w h o l e  o r  in s u b­

s t a n t i a l  par t ,  b y  m a l i c e  o r  b a d  f a i t h ?

A N S W E R :  _ y __________________( A n s w e r  " y e s "  o r  "no")

2. W a s  the s u s p e n s i o n  o f  P l a i n t i f f  a n d  t r a n s f e r  

f r o m  h i s  f o r m e r  p o s i t i o n  to h i s  n e w  p o s i t i o n  m o t i v e d ,  in 

w h o l e  o r  in s u b s t a n t i a l  par t ,  b y  a d e s i r e  to r e t a l i a t e  

a g a i n s t  o r  p e n a l i z e  P l a i n t i f f  f o r  h i s  p a r t i c i p a t i o n  in the 

R . A . I . L . S .  R e p o r t ?

A N S W E R :  O p _________________ ( A n s w e r  " y e s "  o r  "no")

If y o u r  a n s w e r  is " y e s "  to Q u e s t i o n  No. 1, Q u e s t i o n  

No. 2 o r  b o t h ,  t h e n  a n s w e r  Q u e s t i o n  No. 3 b e l o w .  If y o u r  

a n s w e r  is "no" to b o t h  Q u e s t i o n  No. I a n d  Q u e s t i o n  No. 2, 

d o  n o t  a n s w e r  a n y  f u r t h e r  q u e s t i o n s ,  b u t  d o  n a v e  t h e  j u r y  

f o r e p e r s o n  s i g n  a n d  d a t e  t h i s  S p e c i a l  V e r d i c t s  form.



3. W h a t  i s  t h e  a m o u n t  o f  d a m a g e s ,  i f  a n y ,  y o u  

f i n d  P l a i n t i f f  e n t i t l e d  t o  r e c o v e r  f r o m  D e f e n d a n t  i n  

e a c h  o f  t h e  f o l l o w i n g  c a t e g o r i e s :

a.  F u t u r e  w a g e  f. r e t i r e m e n t  p a y  l o s s e s :  $ _______o

b .  M e n t  il a n d  e m o t i o n a l  d i s t r e s s  t o  d a t e : ?  7,

c.  F u t u r e  m e n t a l  a n d  e m o t i o n a l  d i s t r e s s :  $ Q _______

d .  P u n i t i v e  d a m a g e s :  $ ? $

T O T A L  D A M A G E S : $

D A T E D  t h i s  __ d a y  o f  S e p t e m b e r ,  1.985 a t

A n c h o r a g e ,  A l a s k a .

U F  T H E  “J U R Y -



3 I L L  H I S T O R Y

H O U S E  C A L E N D A R :  2 " 1 7 - 8 6
H3 327

B I L L  H B 0 3 2 7

P A G E  0 0 7 2 1

D A T E  0 3 / 2 7 / 8 5

C H A M B E R  H O U S E

T E X T  H O U S E  B I L L  N O .  3 2 7  b y  K o p o n e n ,  T h o m p s o n  a n d  M a r r o u ,

e n t i t l e d :

" A n  A c t  r e l a t i n g  t o  t h e  d i s c l o s u r e  o f

i n f o r m a t i o n . "

w a s  r e a d  t h e  f i r s t  t i m e  a n d  r e f e r r e d  t o  t h e  S t a t e  A f f a i r s

a n d  J u d i c i a r y  C o m m i t t e e s .

B I L L  H B 0 3 2 7

P A G E  0 1 J 9 1

D A T E  0 4 / 2 5 / 8 5

C H A M B E R  H O U S E

T E X T  R e p r e s e n t a t i v e  J e n k i n s  a d d e d  h i s  n a m e  a s  c o - s p o n s o r  t o

H O U S E  B I L L  N O .  3 2 7  ( r e l a t i n g  t o  t h e  d i s c l o s u r e  o f

i n f o r m a t i o n ) .

B I L L  H B 0 3 2 7

P A G E  0 1 0 9 8

D A T E  0 4 / 2 6 / 8 5

C H A M B E R  H O U S E

T E X T  T h e  S t a t e  A f f a i r s  C o m m i t t e e  h a s  c o n s i d e r e d  H O U S E  B I L L  N O .

3 2 7  ( r e l a t i n g  t o  t h e  d i s c l o s u r e  o f  i n f o r m a t i o n ) , r e c o m m e n d s  

i t  b e  r e p l a c e d  w i t h  C O M M I T T E E  S U B S T I T U T E  F O R  H O U S E  B I L L  N O .

3 2 7  ( S t a t e  A f f a i r s )  ( s a m e  t i t l e )  a n d  r e p o r t s  i t  b a c k  a s

f o l l o w s :  H u r l e y  ( C h a i r m a n ) , N a v a r r e ,  M . M .  M i l l e r ,  J e n k i n s ,

C a t o  a n d  B o u c h e r  r e c o m m e n d  d o  p a s s .  A  z e r o  f i s c a l  n o t e  

w i t h  a n a l y s i s  w a s  a t t a c h e d .

H B  3 2 7  w a s  r e f e r r e d  t o  t h e  J u d i c i a r y  C o m m i t t e e .

T h e  z e r o  f i s c a l  n o t e  w i t h  a n a l y s i s  a p p e a r s  i n  H o u s e  J o u r n a l  

S u p p l e m e n t  N o .  5 7 .

D i s c l o s u r e  of H O U S E  B I L L  NO. 327. by  Reps. K o p o n e n ,  T h o m p s o n  and M a r rou.

I n f o r m a t i o n  T h e  " F i n d i n g s "  s e c t i o n  of t h e  b i l l  s t a t e s  that t he L e g i s l a­

t u r e  f i nds f r e e  a c c e s s  to i n f o r m a t i o n  at a ll levels of s t a t e  

g o v e r n m e n t  is c r i t i c a l  to the e x e r c i s e  of l e g i s l a t i v e  

r e s p o n s i b i l i t i e s  u n d e r  the s t a t e  c o n s t i t u t i o n .  T h e  L e g i s l a t u r e  

als o  finds that r e t a l i a t i o n  f o r  t e s t i f y i n g  b e f o r e  a l e g i s l a t i v e  

c o m m i t t e e  impairs the p e o p l e ' s  r i g h t  to f r e e  s p e e c h  a nd to p e t i t i o n  

the g o v e r n m e n t  u n d e r  the s t a t e  c o n s t i t u t i o n .

A d d s  a n e w  s e c t i o n  to AS 3 9 . 5 1  ( P u b l i c  O f f i c e r s  and Employees. 

M i s c e l l a n e o u s  P r o v i s i o n s ) , r e q u i r i n g  a p u b l i c  e m p l o y e e  to c o o p e r a t e  

w i t h  a l e g i s l a t o r ' s  r e q u e s t  f or i n f o r m a t i o n  or a p u b l i c  r e c o r d

u n d e r  C i v i l  C o d e  p r o v i s i o n s  r e l a t i n g  to p u b l i c  r e c o r d s  (AS

0 9 . 2 5 . 1 1 0  - 120) . V i o l a t i o n  w o u l d  b e  a c l a s s  A  m i s d e m e a n o r .
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A l s o  adds a n e w  s e c t i o n  p r o h i b i t i n g  r e t a l i a t i o n .  S t a t e s  the p u b l i c  

e m p l o y e r  of a p e r s o n  w h o  t e s t i f i e s  b e f o r e  a l e g i s l a t i v e  c o m m i t t e e  

m a y  n o t  d i s m i s s ,  demote, s u s pend, lay off, or o t h e r w i s e  s u b j e c t  the 

e m p l o y e e  to d i s c i p l i n a r y  a c t i o n  f or c o m m u n i c a t i n g  to  the c o m m i t t e e

i n f o r m a t i o n  r e l e v a n t  to a l e g i s l a t i v e  i n q u i r y  u n l e s s  d i s c l o s u r e  is

p r o h i b i t e d  by  law. E m p l o y e e  m a y  r e q u e s t  a l e g i s l a t i v e  

i n v e s t i g a t i o n  if the e m p l o y e e  b e l i e v e s  d i s c i p l i n a r y  a c t i o n  has b e e n  

taken. T h e  l e g i s l a t i v e  c o m m i t t e e  c o u l d  r e f e r  v i o l a t i o n s  to t he 

A t t o r n e y  G e n e r a l .  Doe s  not p r o v i d e  e f f e c t i v e  d a t e  (takes effect 90 

d a y 8 a f t e r  G o v e r n o r  signs bill) .

•
I n t r o d u c e d  M a r c h  27 and r e f e r r e d  to S t a t e  A f f a i r s ,  J u d i c i a r y .

D i s c l o s u r e  of H O U S E  B I L L  NO. 3 2 7 . (see page 530). R e p o r t e d  back to the

I n f o r m a t i o n  H o u s e  A p r i l  26 by S t ate A f f a i r s  r e c o m m e n d i n g  it be r e p l a c e d

w i t h  a s u b s t i t u t e  and that it do pass. C o n c u r r i n g :  H u r l e y

(Chair), N a v arre, M. M. M i l l e r ,  J e n k i n s ,  Cat o  and B o u c h e r .  To 

J u d i c i a r y .

T h e  J u d i c i a r y  s u b s t i t u t e  d e l e t e s  the d e f i n i t i o n  of "public 

e m p l o y e e "  f o u n d  in o r i g i n a l  v e r s i o n .  Add s  a n e w  s u b s e c t i o n  s t a t i n g  

a p u b l i c  a g e n c y  m ay not impose r e s t r i c t i o n s  on the r e l e a s e  of 

i n f o r m a t i o n  to a le g i s l a t o r  or l e g i s l a t i v e  c o m m i t t e e  u n l e s s  those 

r e s t r i c t i o n s  apply e q u a l l y  to the r e l e a s e  of i n f o r m a t i o n  to other 

m e m b e r s  of the public.

C h a n g e s  s e c t i o n  r e l a t i n g  to r e t a l i a t i o n .  U n d e r  this v e r s i o n  a 

p u b l i c  a g e n c y  is p r o h i b i t e d  f r o m  d i s m i s s i n g ,  d e m oting, s u s p ending, 

l a y i n g  off, or o t h e r w i s e  s u b j e c t i n g  an e m p l o y e e  to d i s c i p l i n a r y  

a c t i o n  f o r  c o m m u n i c a t i n g  to a l e g i s l a t o r  or c o m m i t t e e  i n f o r m a t i o n  

r e l e v a n t  to a leg i s l a t i v e  i n q u i r y  u n l e s s  d i s c l o s u r e  is p r o h i b i t e d  

by law. The e m p loyee m a y  be r e q u i r e d  to s t a t e  c l e a r l y  that the 

c o m m u n i c a t i o n  is not on b e h a l f  of the p u b l i c  agency, and the 

e m p l o y e e  m a y  be p r o h i b i t e d  from c o m m u n i c a t i n g  d u ring his w o r k i n g  

h o u r s ,  bu t  the a g e n c y  could not u n r e a s o n a b l y  deny the e m p l o y e e ' s  

r e q u e s t  f o r  leave.

A  p u b l i c  a g e n c y  w o u l d  be a l l o w e d  to d i s c i p l i n e  an e m p l o y e e  w h o  has

p r i n c i p a l  r e s p o n s i b l i t y  for d e t e r m i n i n g  p o l i c y  or i m p l e m e n t i n g

p o l i c y  for c o m m u n i c a t i n g  an o p i n i o n  w h i c h  is c o n t r a r y  to the 

a g e n c y ' s  o f f i c i a l  o p i n i o n  a b o u t  a j o b - r e l a t e d  m a t t e r .  The a g e n c y  

c o u l d  n o t  d i s c i p l i n e  the e m p l o y e e  f or c o m m u n i c a t i n g  i n f o r m a t i o n  

a b o u t  a v i o l a t i o n  of law or  r e g u l a t i o n .

A n  e m p l o y e e  w h o  b e l i e v e s  d i s c i p l i n a r y  a c t i o n s  have b e e n  t a k e n  in 

v i o l a t i o n  of this law m a y  r e q u e s t  a l e g i s l a t i v e  i n v e s t i g a t i o n .  A 

c o m m i t t e e  i n v e s t i g a t i o n  is not a p u b l i c  r e c o r d  and m a y  be hel d  in

e x e c u t i v e  session. The m a t t e r  m a y  be r e f e r r e d  to the A t t o r n e y

G e n e r a l ,  and the A G  m u s t  r e p o r t  the r e s u l t s  of the i n v e s t i g a t i o n  to 

the l e g i s l a t i v e  c o m m ittee.



D i s c l o s u r e  of 

I n f o r m a t i o n

If an e m p l o y e e  is d i s c i p l i n e d  w i t h i n  90 days the p u blic a g e n c y  is 

r e q u i r e d  to p r o v i d e  i n f o r m a t i o n  to the c o m m i t t e e  a n d  j u s t i f i c a t i o n  

of t he a c t i o n  if the c o m m i t t e e  r e q u e s t s  the i n f o r m a t i o n .  A  p u b l i c  

a g e n c y  m a y  not d i s c l o s e  p e r s o n n e l  r e c o r d s  that a re c o n f i d e n t i a l  

u n l e s s  the d i s c i p l i n e d  e m p l o y e e  w a i v e s  the c o n f i d e n t i a l i t y  in 

w r i t i n g .

A n  e m p l o y e e  w h o  has b e e n  d i s c i p l i n e d  in v i o l a t i o n  of the law has a 

p r i v a t e  c a u s e  of a c t i o n  a g a i n s t  the a g e n c y  for r e i n s t a t e m e n t ,  lost 

w a g e s ,  o t h e r  c o m p e n s a t i o n  and d a m a g e s ,  and for r e a s o n a b l e  a t t o r n e y s  

fees. A  p u b l i c  a g e n c y  s h all a d v i s e  an e m p l o y e e  in w r i t i n g  at the 

time of h i r i n g  of e m p l o y e e ' s  r i g h t s  u n d e r  this law. T he 

p r o t e c t i o n s  of this law do n o t  a p p l y  to an e m p l o y e e  if the e m p l o y e e  

k n o w i n g l y  c o m m u n i c a t e s  f a l s e  i n f o r m a t i o n ,  or if a law is v i o l a t e d  

m a k i n g  the c o m m u n i c a t i o n .  A  v i o l a t i o n  is a class A  m i s d e m e a n o r .

D e f i n e s  " p u b l i c  a g e n c y "  as a p u b l i c  or q u a s i - p u b l i c  c o r p o r a t i o n  or 

a u t h o r i t y  e s t a b l i s h e d  by law, the D of A, a p o l i t i c a l  s u b d i v i s i o n  

of the state, and the A l a s k a  R a i l r o a d .

HOliSE 3 I L L  NO. 3 2 7 , (see page 530). O n  A p r i l  25 Ren.

J e n k i n s  a d d e d  his nam e  as c o - s p o n s o r .


