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Senator Edna DeVries. Chairman

_ Members:
Seriate Senator Ferguson. Vice Chairman
Senator Coghill
Senator Sturgulewski
Senator V Fischer

Committee on

Official Business Juneau. Alaska f 9811

Community anti Regional Affairs

February 25 Meeting of C&RA Corrmittee
Matters for consideration:

1) Draft CS for SB 376 (added $50,000 for Betties
organization; and $45,857 for FY"85 water/sewer
assessment s)

2) Opposition to Local Boundary Commission
decisions: Ltr from Shee Atika dtd 2/19/86;
Ltrs from Ziegler, Cloudy, King & Peterson
dtd 2/19/86 and 2/20/86.

3) SB 356 -- An Act relating to election campaign
financ ing : efd

The following informational material relating
to SB 356 is attached:

a) Feb 25186 sectional analysis for State Affairs
CS which was offered 2/24/86

b) Feb 18"86 Itr from Gross/Burke on basic changes
in present law as contained in draft bill which
was introduced 1/22/86

c) Jan 22186 memorandum from AG to Sen Vic Fischer
on APOC regulations

d) State Affairs Corrmittee minutes from bill hearings;
March 1985 through February 1986

e) Oct 28185 Itr from APOC commenting on proposed bill
revisions

f) Oct 1785 memorandum from APOC Staff to APOC on
proposed revisions

g) APOC comments on April 23"85 1issue paper written
by Gross/Burke

h) April 23185 Gross/Burke 1issue paper on campaign
disclosure law
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Community anti Regional Sffairs

Municipal League comments
SB 356

Scott Ise3=gffSetfr came by and said
that the League has no specific
connments on the legislation --
he has not received any from
his member ship

in League®s policy statement it

urges the Legislature to review

the campaign and financial disclosure
laws and make the reporting requirements
more effective the League also
supports exempting elected or appointed
service area advisory boards from
campaign and financial disclosure

requ irement s.

There 1is an error in new CS .. m.
See page 45, line 27 definition
of "municipal officer” --
SHOULD NOT INCLUDE CITY OR BOROUGH
MANAGER, MEMBERS OF A CITY OR BOROUGH
PLANNING OR ZONING CQVMISSION...ETC

because these officials are not
elected.

Yvonne

H(
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PART VII
MUNICIPAL ELECTIONS

A. REGISTRATION

The League supports efforts to improve the processing and quality of
the voter registration system.

B. DISCLOSURE RESTRICTIONS

1. Reporting Requirements: The League wurges the Legislature to
review the campaign and financial disclosure laws and make the reporting
requirements more effective.

2. Service Area Advisory Boards: The League supports legislation
that would exempt elected or appointed service area advisory boards from
campaign and financial disclosure requirements.

C. VOTER QUALIFICATION

1. State Requirement: The League suppo: amendment to Title
29, Municipal Code, to require a municipal vot*- be registered to
vote in state elections 30 days before the munic; election, or before

signing a nominating initiative or recall petitiv,...

2. Local Requirement: The League supports legislation that would
allow a municipality, by ordinance, to require persons to be registered
within the State of Alaska and the precinct district or service area in
which they reside not less than thirty (30) days immediately preceding
the date of the municipal election.

3. Reregistration: The League supports present legislation which
requires a voter who has been purged from the voter registration list in
accordance with AS 15.07.130, "Elimination of Excess Names", to
reregister in accordance with AS 15.07.090, and supports deletion of AS
15.15.198, "Voters not on Official Registration List", which 1is in
conflict with those statutes.

E. QUALIFICATION FOR ELECTIVE OFFICE

The League supports legislation that would include provisions in
Title 29, the Municipal Code, and Title 14, the Education Code, for
municipalities to set qualifications for all elected municipal officials
including school board members.



LAW OFFICES
Gross & Burke
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JUNEAU, ALASKA 99801 (907)586-27

AVRUM M. GROSS
SUSAN A.BURKE

February 18, 1986

The Honorable Mitch Abood
Senate State Affairs Committee
Alaska State Legislature

Box V

Juneau, Alaska 99811

Dear Chairman Abood:

On February 19 the State Affairs Committee will have
before it the culmination of nearly a year®s effort directed
at revising the Campaign Disclosure Laws of Alaska. The
bill has received an enormous amount of public scrutiny and
has been reviewed in depth by groups as diverse as NOW, the
League cf Women Voters, the APOC, the Department of Law and
the various political parties of the state. The Committee
itself has worked or the bill in countless committee
meetings and public .\earings.

The final version which is before you now is much less
of a change in present law than originally proposed by the
Committee consultants. As you know, we initially suggested
that Alaska join the majority of states and remove limits on
direct personal contributions to candidates, both as an
incentive for disclosing contributions which are presently
concealed in indirect giving and as a disincentive for the
growth of PACs. Our proposal was rejected by the Committee
in favor of raising the upper limits on contributions and
the lower limit on disclosure of individual contributions
simply to reflect the impact of inflation on existing limits
which were adopted 12 years ago. Thus, the $1000 limit on
individual contributions adopted in 1974 has been raised to
$2000 - an amount of roughly comparable value 12 years
later. The $100 lower limit on disclosure adopted 12 years
ago has been raised to $250 - again roughly corresponding
to the change in the value of money Neither of these
changes are significant - they merely bring the Act up to
date. The raise of disclosure minimums to $250, for
instance, was included in HB 165 which passed the
legislature in 1983. While the bill was vetoed by the
governor for other reasons, he specifically stated his
"support™ of the increase in his veto message of July 18,
1983. A failure to raise the contribution limits at all, of
course, would mean that the amount that the legislature
decided 1in 1974 was the maximum that people could contribute
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would, as a result of inflation, be but a fraction of that
originally intended.

There are a number of major changes in the act that
have survived the extended process of debate. New
restrictions have been imposed which limit the use of
campaign funds to political purposes. Surplus campaign
funds may not be taken for personal use but must be disposed
of in accordance with the act. Campaign accounts must be
closed as of the date successful candidates are sworn into
office; fund raising may not continue for years as it does
today with the obvious potential for abuse. These new

provisions have gained nearly uniform support. Other
provisions of the bill, however, have created a good deal of
misunderstanding. As late as last Friday one newspaper

reported that the Committee was "pulling the teeth”™ of some
of Alaska®s toughest campaign laws when it adopted some of
the measurespresently before Iit. For instance, the
Committee has been charged with making candidates "less
accountable™ for actions of campaign workers by adopting
provisions excusing a candidate from liability if he did not
know his campaign workers were violating the law. But, 1in
fact, the Committee has changed nothing - this is the rule
of present law, and it makes as much sense today as it did
12 years ago when it was adopted. The Committee has also
been chastised for raising the personal contribution limit
to $2000 and increasing the reporting threshold to $250; but
as we have noted, these changes do nothing more than
maintain the real value oi contribution limits established
12 years ago which were subsequently eroded by inflation.

Another criticism leveled at the Committee 1is that it
has replacedall current criminal violations with civil
fines and raised the level of proof required to impose those
fines from "a preponderance of evidence”™ to "clear and
convincing"”™ evidence. Initially, of course, the Committee
provided that serious violations of the campaign laws would
be prosecuted as felonies and that only minor and
inadvertent Violations would be subject to commission
action. It was only when the Department of Law indicated
that they had no interest in prosecuting campaign violations
that responsibility for administering all penalty provisions

under the act was placed in the APOC. That is a new
commitment; under present law, every violation of the act is
subject to criminal prosecution as a misdemeanor. Shifting

enforcement of serious matters which formerly could have
been prosecuted as crimes to the APOC requires a different
standard of proof than has been used in the past. For
violations resulting from inadvertent errors whereby a
report is not filed or contains inaccuracies, proof is
simple under any standard. The facts speak for themselves.
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But proof of violations involving more than just inadvertent
error is another matter. If the APOC claims that an act is
deliberate and attempts to impose substantial fines on
persons for allegedly attempting to deceive the public, we
believe that the Commission must show the intent to mislead
by clear and convincing proof; a preponderance of evidence
is simply too minimal a standard to justify the imposition
of substantial penalties. Fines of more than $25,000 which
may be imposed for deliberate violation of the Act are
comparable to fines for major felonies; moreover, a
conclusion by APOC that a violation involves an "intent to
deceive” can have major implications on someone®s life -
much less their political career. The standard of proof
should be high.

ALl in all, we believe the bill now before the

Committee is a good bill. It simplifies the present Act vy
reorganizing it and by eliminating unconstitutional or
unworkable provisions. Individual contribution limits are

brought up to date with inflationary trends. The bill
imposes for the first time limits on donations to PACs and
aggregate limits on donations from PACs. The bill protects
the rights of persons who may face commission action by
insuring privacy 1in any investigation and fairness in any
subsequent proceeding. Penalties are increased over present
law for intentional violations of the act; at the. same time,
fines are limited in the case of inadvertent mistakes. New
provisions prohibiting use of campaign funds for personal
use and personal appropriation of surplus funds are added.

These are some of the major features of the bill.
There are, of course, many more which have been discussed
previously with the Committee. They need not be repeated
here. The basic purpose of this letter is simply to state
that with the multitude of changes that have taken place, we
both feel that the bill 1s a good one, and we hope it merits
Committee and subsequent legislative approval. We also want
to add our thanks to you and to all the members of the

Committee for allowing us the opportunity to work with you
on this subject.

Yours very truly,



BILL SHEFFIELD, GOVERNOR

u REPLY TO:
1 1031 IV 4th A VENUE
DEPARTMENT OF LAW Los1 v e
ANCHORAGE. ALASKA 99501
OFFICE OF THE ATTORNEY GENERAL PHONE: 19071 276-3550

O 1st NATIONAL CENTER
100 CUSHMAN ST.
SUITE 400
January 22, 1986 FAIRBANKS. ALASKA 99701
PHONE: (907) 452-1568

KK°OUCH K mSTATE CAPITOL
M EMDO R ANUDU OWM JUNEAU, ALASKA 99811
PHONE: (9071 465-3600

TO: Honorable Vic Fischer
Alaska State Senate
Alaska State Legislature

FROM: Harold v. Brown
FitorTon. Geyearal

u t(M -
BY: F.idtatf DL( N e ndarkanan
Assistant Attorney General

RE: APOC Peculations
A.G. File: 399-132-85

Attached at your request 1is a complete copy of the
regulations of the Alaska Public Office ; Commission The recent
amendments are included in this copy.

As we discussed, this office very carefully reviewed
and edited the n ent amendments before they were filed with the
Lieutenant Gove ,;or. We gave these amendments an especially
careful review because of the sensitive nature of any regulation
of political expression. In our review, we paid close attention
to both First Amendment issues and to the statutory authority of
the Commission. We are confident that the final amendments were
well within Constitutional and statutory bounds.

The amendments 1involve both legislative and interpre—
tive sections. As you know, interpretive regulations are
intended to clarify statutory law, and to provide guidelines to
inform the public as to how an agency interprets the law it is

enforcing. Legislative regulations, by contrast, establish
substantive law. See, Drafting Manual for Administrative Regu—
lations, at 19-21 (9th Ed.; July, 1985). The legislative

sections of these amendments do not seem to be controversial.

They include, for example, requiring campaigns to keep funds in a
separate batik account (2 AAC 50.319), setting out a procedure for
advisory opinions from the Commission (2 AAC 50.905), and bring—
ing the Commission®s hearing procedures into conformity with the
Administrative Procedures Act (2 AAC 50.470).

The interpretative amendments have been getting the
most attention. It should be stressed that the interpretive

03.C5LH
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regulations do not make law, rather, they provide notice as to
how the Commission interprets existing statutes. The main amend—
ments of interest are:

1. Contributions [2 AAC 50.3131. Various provisions
already in the regulations were reorganised, with some additions,
to better define what are reportable contributions under the
statute. The Commission addressed questions of interpretation
which have come up repeatedly. Reportable contributions include
loans [2 AAC 50.313(b)]; non-monetary contributions, 1including
"contributions™ of opinion poll data [2 AAC 50.313(d)]; and
expenditures made 1in cooperation with a candidate or the candi—
date"s agent [2 AAC 50.313()1- The Commission excluded
non-monetary contributions of value less than $50, voluntary
payments of one"s own travel expenses, and general "get out and
vote" messages from the list of reportable contributions [2 AAC
50.313(1)]-

2. Contributions in the Name of Another [2 AAC
50.357]. The Taw prohibits contribution |In fictitious names,
anonymouscontributions, and "contributions made in the name of
another." AS 15.13.070(d). TheCommission has interpreted this
ban to 1include contributions made by subsidiary corporations
[2 AAC 50.357(c)]-. As you may know,this has been a continuing
problem for the Commission and the public. Individuals control —
ling a variety of corporations, often j-ist "shells,” have made
multiple contributions to candidates. The contribution limita—
tion is meaningless when an individual 1is able to make multiple
contributions anonymously, through different corporate entities.
Also, the purpose of the disclosure laws, to identify the source
of contributions, 1is completely evaded.

3. Personal Contributions [2 AAC 50.316]. The First
Amendment allows individuals to spend unlimited amounts of their
own Tfunds when seeking election. This regulation explains the
Commission®s interpretation of the personal contribution excep-.
tion to the contribution [limits. Of particular note, this
regulation clarifies that personal loans to a candidate, made bv
financial institutions on the usual terms, are considered
personal contributions and are not subject to the $1,000 limit.

I think a dispassionate vreading of the APOC regulations

will show that they are neitheras complexnor as confusing as
Mr. Gross has portrayed them. The early drafts needed work, and
considerable effort went into improving them. The final version

should be clear enough to both candidates and campaign
treasurers.
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If I or the APOC staff can be on any further assistance
in any way in this matter, please let me know*.

HMB:RDM:cck

Attachment: APOC Regulations

Ccc:

Honorable Katie Hurley
Chairman, House State Affairs
Alaska State Legislature

Peter Froehlich
Assistant Regulations Attorney
Department of Law

Theda S. Pittman, Executive Director
Alaska Public Offices Commission
Anchorage
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Administrative Regulations

AS 15.13 - Campaign Disclosure,

Complaints and Hearings, General Provisions
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2 AAC 50.310. FILING, (a) All reports that are required to be filed

under the provisions of AS i.5.13 and this chapter must be received by the
ccmmission on or before the due date. Except for the 24 Hour Report, "received"”

means either

() hand-carried to the commission®s central office or its branch
office in the state capital; or

) postmarked. The date shown by the postmark is presumed to be
the date it was deposited in the United States nail.

(b) The 24 Hour Report required by AS 15.13. 11G(b) must be filed with
the ccmmission®s central office either by a collect telegram or by actual
physical delivery within the prescribed time. 24 hour Reports may not be
mailed.

(c) AIll forms will be available at the commission®s central and branch
offices, at district offices during state election years, and at the participa—
ting municipalities. (Eff. 5/14/30, Register 74)

Authority: AS 15.13.020(j) and (k); AS 15.13.030(10)
AS 15.13.110(a) and (b)

2 AAC 50.313. DEFINITION OF "CONTRIBUTION.™ (a) In 2 AAC 50.310 - 2 AAC
50.405, except as otherwise provided in this section, "contribution™ includes
a payment, gift, subscription, loan, advance, transfer, deposit of money,
services, or anything of value made by a person or group for the purpose of
influencing an election for state or municipal office or influencing the passage
or defeat of a ballot proposition or question; andincludes a personal contri—
bution as described in 2 AAC 50.316.

) In this section and in 2 AAC 50.321, "loan" includes a guarantee,
endorsement, and any other form of security. The following apply to loans:

(1) A loan that exceeds the contributionlimitations of AS 15.13.070 v _

is unlawful, whether or not it is repaid. /, -

(2) A loan is a contribution at the time it is made.

(3) Except for a personal contribution loan as describee in 2 AAC
50.316(d), a loan is a contribution by each endorser or guarantor. Each
endorser or guarantor is considered to have contributed that portion of the total
amount for which he or she agreed to be liable in a written agreement. If the
agreement does not state the portion of the loan for which each endorser or
guarantor is liable, the loan is considered a loan by each endorser or guarantor
in the same proportion that each endorser or guarantor bears to the total number

of endorsers or guarantors.

L 2 AAC 50.310
1/4/86 T 2 AAC 50.313



(c) In this section, "money"™ includes currency of the United States or of
any foreign nation, checks, money orders, or any negotiable instruments payable
on demand.

(d) In this section, "anything of value"™ includes facilities, equipment,
polling information, supplies, advertising services, membership lists, mailing
lists, any item of real or personal property, and pt. zonal services of any
kind, the cost or consideration for which is paid by a person other tlan the
candidate or group for whan the services are rendered.

(e) The provision of goods or services without charge, or at a charge
which is less than the usual and normal charge for the goods and services in
the market, is a contribution. |If goods or services are provided at less than
the usual or normal charge in the market, the amount of the nonmonetary contri—
bution is the difference between the usual and normal charge for the goods or
services at the time of the contribution and the amount charged.

(f) The entire amount paid to attend or participate in a fundraiser or
other political event, and the entire amount paid as the purchase price for
a fundraising item sold by a group or candidate, is a contribution.

(g) The payment by a person of compensation for the personal services of
another person to a grcup or candidate for any purpose, except for legal and
accounting services necessary to complete reports, is a contribution. No
contribution results in the following circumstances:

(1) when an employee paid on an hourly or salaried basis engages in
political activity during what “would otherwise be a regular work period, if the
time spent is made up by the employee within a reasonable period of time;

(2) when an employee paid on a ccmmission or piecework basis, or an
employee paid only for work actually performed whose time is considered the
employee®s own, engages in political activity during normal working hours;

(3) if time used by the emrl.ovee during nomval working hours to
engage in political activity is bona tide vacation or other earned leave time.

(h) The extension of credit by a person to a candidate or political group
for a length of time beyond normal business practice is a contribution, unless
the creditor has made a commercially reasonable attempt to collect the debt, or
pursued its remedies in a manner similar in intensity to that employed by the
creditor in pursuit of a non-political debtor, including lawsuits if filed in
similar circumstances.

(i) A debt owed by a political group or candidate, which is forgiven or
settled for less than the amount owed is a contribution. The ccmmission will,
in its discretion, consider the following factors before directing staff to
commence a preliminary investigation:

(¢D) whether, at the time the debt was incurred, both the creditor
the candidate or political group expected full repayment within a reasonable
period of time;

1/4/86
-2 2 AAC 50.313



(2) whether the campaign has made a good faith effort to repay all
outstanding debts;

(3) whether the creditor has taken steps it normally takes against
debtors in the same financial condition as the campaign;

(4) whether the proposed settlement agreement between the creditor-
and the campaign is similar to previous settlements made by the creditor and
other debtors;

(5) whether the campaign has treated equally all creditors since it
became aware of the difficulty in repaying all debts;

(6) whether the proposed settlement agreement is similar to others
proposed by the campaign.

() An expenditure made by a person in cooperation, consultation, or in
concert with, or at the request or suggestion of a candidate, the candidate’s
campaign committee, campaign agents. or campaign consultants is a contribution
bo the candidate.. The financing by a person of the issuance, republication, nrL ~
distribution of a broadcast or of a written, graphic, or other form of campaign
material provided by the candidate, the candidate®s campaign committee, cam—
paign agents, or campaign consultants is a contribution to the candidate. This
includes an expenditure:

(1) based on information about the candidate®s plans, projects, or
needs provided by the candidate or the candidate®"s campaign agents;

(2) made by or through a person who is, or has been, authorized to
raise or expend money for the candidate, who 1is, or has been, an agent of a
candidate®s campaign, or who has received any form of compensation or reimburse—
ment from the candidate, members of the candidate®s campaign committee, campaign
agents, or campaign consultants;

(3) made by any person or group based on data from a candidate®s
pollster or campaign consultant or any other person who has received, or 1is
receiving, compensation or reimbursement from the campaign;

(4) made by a political group for soliciting contributions to be paid
or delivered directly to a candidate or the candidate®s campaign agents.

(k) In () of this section, "campaign agents" includes all officers,
campaign managers, treasurers, deputy treasurers, campaign consultants, and
persons who reasonably appear to have authority to make expenditures and
solicit contributions for a candidate®s campaign.

(€)) In 2 AAC 50.310 - 2 AAC 50.405, "contribution" does not include the
following payments, services, or other things of value: -

(€)) costs incurred covering or carrying a news story by a broad-
casting station, newspaper, ¢ periodical of regular publication, unless the

1/4/86 -3- 2 AAC 50.313



(2) prior history as a political group under AS 15.13.050 including
the receipt of substantial contributions and the disbursement of substantial
expenditures made for the purpose of influencing the election of legislative
candidates 1in more than one district; and

(3) the percentage of votes received by a statewide candidate
nominated in the name of the group in the preceding general election.

(d) Groups satisfying the criteria of (a) of this section and groups
granted exemptions under (b) of this section are subject to the requirement
that political parties report contrib™:ions and expenditures as provided by
AS 15.13. (Eff. 6/29/84; Register 90; am 1/4/86, Register 97)

Autlority: AS 15.13.030(10) AS 15.13.070
AS 15.13.040  -———- -

2 AAC 50.316. PERSONAL CONTRIBUTIONS BY A CANDIDATE, (a) A candidate may
mate unlimited personal contributions from assets which, under Alaska law, the
candidate had legal right of access to or control over and to which the candidate
had legal and rightful title at the time he or she became a candidate. These

assets include salary and other earned income frcm bona fide employment; s,/
dividends; proceeds from t"e sale of investments; bequests to the candidate; /['Z
inccme from trusts established before candidacy; income frcm trusts established /]
by bequest after candidacy; and gifts of a personal nature which had been *L/

customarily receiyed before candidacy.

(b) A candidate may use a portion of jointly owned assets as a personal
contribution. The portion of the jointly owned assets that may be used is the
candidate™s share under the instruments of conveyance or ownership. With
respect to spouses, if no specific share is indicated by an instrument of
conveyance or ownership, the value of one-half of the property used is considered
the personal funds of the candidate. |In the case of property jointly owned by
a non-spouse, 1if there is no instrument of conveyance or ownership, the portion
of the asset belonging to the candidate is the pro rata share of the purchase
price paid by the candidate, or, if no purchase was made, the amount determined
by dividing the present value by the number of owners.

(c) A candidate®"s donation of goods remaining from a prior campaign is
a personal contribution.

(d) A loan of money by a regulated banking institution to a candidate is a
personal contribution if the loan is made in accordance with applicable banking
laws and regulations; bears the usual and customary interest rate for <he
category of the loan involved; 1is evidenced by a written instrument; and is

subject to a due date or amortization schedule. Loans under this section are
reported as a candidate"s personal contribution.

2 AAC 50.315
2 AAC 50.316

1/4/86 -6-



(e The absolute sale of all legal and equitable interest of a candidate"s

real or personal property is not a contribution from the purchasers if the
proceeds are received by a candidate in a legitimate arm"s length transaction
documented in writing. Sale proceeds used by a candidate in a campaign must be
reported as personal contributions. (Eff. 1/4/86, Register 97)

Authority: AS 15.13.030(10) AS 15.13.070
AS 15.13.040 AS 15.13.130

2 AAC 50.319. DESIGNATED CAMPAIGN DEPOSITORY, (a) Each candidate and
political group intending to raise or spend more than S5,000 in a calendar year
shall designate on a registration statement or on the first campaign disclosure
statement filed with the ccmmission, one or more regulated banking institutions
as its campaign depository or depositories. Each account title must indicate
that it is a campaign account.

(b) ALl monetary contributions to, and expenditures by, a candidate or
political group must be deposited to or made from a designated campaign
depository.

(c) A candidate or political group required by (a) of this section, to
designate a campaign depository may obtain and use credit cards in making
travel-related campaign expenditures for transportation, lodging, meals, and
other expenses in connection with traveling for campaign purposes. The credit
card account name must indicate that it is a campaign account.

(d) Contributions that appear to be illegal must, within ten days after
receipt, be returned to the contributor.

(e) A campaign treasurer shall make his or her best efforts to determine
the legality of a contribution. If a contribution cannot be determined to be
legal, a refund must be made within a reasonable time, and the treasurer shall
note the refund by amending the current report or noting the change on the next
required report. Alternatively, the contribution may be deposited into the
campaign depository and reported. If it is deposited, the treasurer shall make
and retain a written record noting the basis for the appearance of illegality.
A statement noting that the legality of the contribution 1is in question must be
included in the next required Leport. (Eff 1/4/36, Register 97)

Authority: AS 15.13.030 AS 15.13.050
AS 15.13.050 AS 15.13.070

2 AAC 50.320. GENERAL RECORDKEEPING REQUIREMENTS FOR CANDIDATES AND
GROUPS, (@) Every candidate and group required to report, concricutions or
expenditures under the provisions of AS 15.13 shall maintain detailed records
of all contributions received and expenditures made 1in accordance with the
uniform methods of bookkeeping set cut in the ccmmissicn®s bookkeeping guide.

2 AAC 50.316
1/4/86 -7- 2 AAC 50.320



a ccrv of tha communication in order to enable the commission to verify which

ccmmunicaticra were sponsored by that person. (Eff. 5/14/80, Reqister 74; am
6/29/84, Register 90)

Authority: AS 15.13.030(10) AS 15.13.090
AS 15.13.040

2 AAC 50.355. LOANS. Repealed 1/4/86.

2 AAC 50.357. CONTRIBUTIONS IN THE NAME OF ANOTHER, (&) No contribution
may be made, directly or indirectly, by a person other than in the legal name
of the original source of the contribution.

(b) No person, employer, principal, supervisor, or contractor nay -
lend, pay, advance, or reimburse employees, agents, or other persons for S [
contributions to a candidate or group in the employee"s, agent"s, or other
person®s name, or in a name other than the original source of the
contribution.

(c) A contribution made at the direction of another person, including
a parent organization, subsidiary, division,.department, branch, or local unit,
is a contribution in the name of another. Contributions by two or more organiza
tions to the same recipient are in the name of another if the organizations

(1) share the majority of members of their board of
directors;

(2) share two or more corporate or organizational officers;
(3) are owned or controlled by the same shareholders or members;
(4) are in a parent-subsidiary relationship.

@ IT a minor makes a contribution of money or any thing of value given
to the child by a parent for that purpose, the parent has made a contribution
in the name of another. (Eff. 1/4/86, Register 97)

Authority: AS 15.13.030(10) AS 15.13.070
AS 15.13.040 AS 15.13.130

2 AAC 50.360. MUNICIPALITIES, (@ If a municipality seeks to influence
the cutccme of an election, using budgeted municipal funds, it shall report as
an individual under AS 15.13.040(d) and (e).

(b All ccmmunications “which are paid for by a municipality and which are
related to an election are considered to be intended to influence the outcome
of an election unless they are only notices of the election or unless they are
required by statute, charter, or ordinance.

2 AAC 50.351
1/4/36 -16- 2 AAC 50.360
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) Any candidate or group wishing to disburse the surplus balance in a
campaign account in a manner not described in (b) or (c) of this section may
request commission review and approval of the manner in which he or it wishes
to disburse the surplus. (Eff. 7/22/78, Register 67; am 10/13/81, Register 80)

Authority: .AS 15.13.030(10)

2 AAC 50.401. POST-ELECTICN FUNDRAISING BY CANDIDATES AND CONTROLLED
GROUPS, () A candidate or a candidate®"s controlled group may make post-eiection
expenditures for the purpose of raising money to discharge a debt frcm a prior
campaign, in accordance with_(c) of this section. px=

(b) Absent a debt arising frcm a prior campaign, a candidate may not spend
money for the purpose of seeking public office unless the individual 1is in
compliance with AS 15.13.100, the early campaigning provisions of 2 AAC 50.380,
or an advisory opinion issued under (c) of this section and 2 AAC 50.905.

(c) A candidate who is in debt from a prior campaign and who has not
complied with either AS 15.13.100 or 2 AAC 50.380 by December 31st of the year
after the election, shall request an advisory opinion under 2 AAC 50.905 concern—
ing the applicability of AS 15.13.100 to further expenditures to pay off the debt.
Absent an advisory opinion request, the commission staff may ccranenee a prelim—
inary investigation to review the applicability of AS 15.13.100 to expenditures
by the candidate.

(d) A debt arising frcm a prior campaign includes

(1) a candidate®"s personal contributions made before the date of
the prior election;

(2) campaign debts to others that were reported on a 10 day post—
election campaign disclosure statement;

(3) post-election expenditures made for the purpose of discharging a
debt arising from a prior campaign; and

(4) the costs reasonably associated with winding up the affairs of
the prior campaign, including social events held immediately after the election
for the benefit of campaign workers or volunteers, ccmmunications of acknowl—
edgement, and legal and accounting fees reasonably incurred to -cmply with

AS 15.13 and 2 AAC 50.310 - 2 AAC 50.405. (Eff. 1/4/86, Register 97)

Authority: AS 15.13.030(10) AS 15.13.070 AS 15.13.110
AS 15.13.040 AS 15.13.100 AS 15.13.130

2 AAC 50.405. DEFINITIONS For 2 AAC 50.310 - 2 AAC 50.405 and AS 15.13.
In 2 AAC 50.310 - 2 AAC 50.405 and in AS 15.13

_24- 2 AAC 50.400
1/4,06 2 AAC 50.405
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BILL SHEFFIELD, GOVERNOR

REPLY TO:

O 610 C STREET. SUrTE 211

ALASKA PUBLIC OFFICES COMMISSION ANCHORAGE, ALASKA 99501-3598

(907) 276-4176

O JUNEAU BRANCH OFFICE
POUCH CO
JUNEAU, ALASKA 99811-0222

(907) 465-4864
OctoL=r 28, 1985

The Honorable Mitch Abood, Chair
Senate State Affairs

1024 W. Oth Avenue

Anchorage, Alaska 99501

Dear Senator Abood & Members of the Committee:

The Commission 1is highly supportive of your efforts to undertake a compre—
hensive revision of AS 15.13, Alaska®"s Campaign Disclosure Law. This statute
has had no substantive amendments in almost ten years despite the creative
changes which campaigns have undergone and despite the enforcement difficulties
experienced by the Commission.

The draft before you is a good beginning because it is a comprehensive
effort to address most of the major problem areas. The members of the Alaska
Public Offices Commission have discussed the draft and we wish to encourage
you to continue your work.

We consider the most positive aspects of the draft to be in the sections
which clarify the registration requirements of candidates, specify the use of
campaign funds, the termination of accounts, the disposal of surplus funds,
and the solicitation of contributions. We also think the sections on campaign
financing misconduct are promising but need more work as do the definitions,
the time limitations and the restrictions on Commission requests for a special
prosecutor. In addition, there are two major areas of concern to the Commis—
sion not adequately addressed by the draft: registration and termination by
groups; and the use of Games of Chance and Skill for campaign fund-raising.

It seems likely that most of the public feedback you receive will address
the broad policy issues of contribution limits, allowable duration of campaigns,
and candidate recovery of personal funds. The Commission is interested in
those same public policy issues but we must additionally address your proposals
with an eye toward their enforceability. The purposes of even the best draft
can be defeated by administrative procedures that overburden a small staff and
confuse the citizen who is trying to comply.

Based on comments that we have received individually, we believe that some
aspects of the draft before you will elicit controversial testimony. As Commis—
sioners we can emphathize with the difficulty you face in resolving strongly
felt advice from diverse sources. We encourage you to persevere in both policy
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and procedural changes because this law is long overdue for constructive amend—
ments. Although the Commission cannot recommend adoption of the draft in its
present form, we hope to see a subsequent draft that we can endorse without
reservation. To that end, our staff has been directed to offer your drafters
all possible assistance.

With respect to the major changes proposed, the Commission offers the
following observations:

1. Elimination of the $1,000 contribution limit for individuals or persons
giving directly to candidates. At present there is no member of the Commission
who can support this proposal as written. It is unlikely to do anything to cap
the rising costs of campaigns. While it would make life easier for our staff,
for campaigns, and for those selected contributors who are breaking the present
law, we do not believe it would eradicate anonymous contributions, fictitious
contributions or those made in the name of another. There will always be some
contributors who do not wish the extent of their donations to be identified.

While it is true that 27 states do not limit the amount of campaign con—
tributions to candidates, there are only 15 of those 27 which allow both indi—

viduals and entities to give. In the remaining 12 states, certain types of
contributors, such as corporations, banks, wunions, insurance companies, arid
other regulated industries, are prohibited entirely. If the draft is intended

to promote disclosure of the real sources of campaign funds and to discourage
the increased cost of campaigns, then we feel it must look to solutions other
than allowing individuals and non-corporeal persons to give unlimited amounts.

Although the amounts may vary, there are 23 states which limit the amount
of a contribution apparently in support of the policy that candidates should
obtain their financial support from a wide base of contributors each making do—
nations within an appropriate limit. In recent years the Commission has sup—
ported an increase in the existing $1,000 limit to $2,000. Several of us con-—
tinue to feel that such would be desirable simply because of the effects of
inflation on the value of an individual contribution, but we cannot support
abolishing any limit whatsoever on contributions by such a broad range of con—
tributors.

The continuation of a limit on the amount PACs can give to candidates and
the new limit on the amount PACs can receive are useful provisions and should
be retained in succeeding drafts.

2. Requiring candidates to terminate their campaigns. In our opinion, this
proposal would do much to help curb increased costs. The inclusion of restric—
tions on surplus disposal should also be helpful. Our records over the years

demonstrate that a losing candidate finds it very difficult to pay off a large
deficit. Although people may be more willing to contribute to winners after
the election, even winners find that post-election fund-raising is no fun. From
our perspective, the best aspect of these new proposals for ending campaigns is
that they clearly establish that the individual candidate 1is responsible for
his or her campaign debts. If the candidate unwisely runs up a large deficit,
this law will 1leave the candidate personally responsible - which to our mind is
the only appropriate outcome.
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3. Reporting Due Dates for Contributions and Expenditures. The proposal to
raise the threshold for disclosure of contributor names from more than $100 to
$250 has been supported by the Commission 1in the past. Our reason was almost

exclusively based on a willingness to ease the treasurer®s burden and because
we believe the purpose of disclosure is to give the voters access to signifi-
cant information about campaigns. (We do not believe contributor schedules are
required for the purpose of assisting every grass roots lobbying organization
that wants to build a mailing list.) Frankly, recent events have caused some
of us to reconsider whether the increased threshold 1is appropriate.

In addition, those of us who would like to continue supporting the "$250
or more"™ proposal find it difficult to do so in the situation at hand, wherein
no expenditure information 1is filed until after the election. In our judgment
the current proposal goes far beyond what is necessary or practical in the way
of easing the reporting burdens. It offers a reporting schedule more likely to
confuse people than assist them. There are many experienced, conscientious
campaign treasurers in the state. We think that when you talk to them about
content and timing of reports you"ll find confirmation that what appears to be
simple on the surface may create some real problems 1in practice.

In closing, we would like to reiterate that the Commission encourages you

to continue work on this legislation. We support proposals that will ease re—
porting burdens while preserving adequate disclosure. We also support concepts
that will slow down the growth rate of campaign costs. And, finally, we ask

for your help in obtaining administrative procedures that will help us enforce
the Law effectively.

Thank you for this opportunity to comment and for the commitment you have
made to 1improving this Law. We look forward to hearing the public testimony
you receive and to assisting in your work on the final draft.

Sincerely,

ALASKA PUBLIC OFFICES COMMISSION

Jean Rogers,

Arlayne Knox, Vice-Chair
Mildred Opland

Daniel Patrick O0"Tierney
Burke Riley



MEMORANDUM State of Alaska

to: APOC Members date: October 17, 1985

TELEPHONE NO: 276-4176

from: jhed Pittman subject: Campaign Disclosure
Executive Director Revisions - 9/19/85 Draft
Chris Johansen of AS 15.14.

Associate Coordinator

The September 19 Work Draft by Gross 8 Burke as well as a Sectional Analy—
sis of the same date were sent to you immediately following the Senate State

Affairs Committee meeting. The following remarks represent staff"s follow-up
on technical/administrative provisions and includes notations concerning changes
the Committee recommended. By copy of this memo, Ms. Kennedy and Mr. Monkman
are requested to provide any observations they deem appropriate. Major policy

issues such as abolition of the 1,000 limitation are not discussed 1in this
paper. The Committee has scheduled a public hearing on the next draft October
29. Within the next few days, we will poll you by telephone to see whether it
is your desire to offer a Commission position on the policy questions at the
October 29th hearing. A courtesy copy of this memo 1is being provided to Mr.
Gross and Ms. Burke in the event that some of the technical information may be
helpful.

Before proceeding with a sectional discussion, we note that Mr. Gross has
described the two major purposes of this effort as to provide adequate disclo—
sure and permit unlimited contributions (rather than through a proliferation
of groups) to candidates. Campaign Disclosure touches wupon the fundamental
rights of expression and association. As you muv recall from the COGEL meeting
in Seattle, Charles Steele, General Counsel of the FEC, stressed the value of
a clearly-worded "Findings and Purpose"™ section, especially in statutes touch-—
ing upon the free exercise of fundamental rights. With respect to the two pur—
poses articulated, it is questionable whether the draft provides better disclo—
sure. A substantial portion of that question may be the result of confusion in
the sections on independent expenditure reports which will be discussed later.
It is clear that the proposal, in an apparent effort to alleviate some of the
present burden on candidates and groups, provides less disclosure prior to an
election. It is less clear whether allowing corporations, organizations and
individuals to make unlimited contributions to candidates will have much effect
on the growth of groups. With the exception of the political parties, many
groups are created to give a particular interest a unique identity in the cand—
idates" perception, e.g., the insurance industry. That purpose may continue
to be a viable reason to give money to a group even if one can give an unlimited
amount to a candidate directly.
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ARTICLE 1

ALASKA PUBLIC OFFICES COMMISSION
AS 15.14.010 - Applicability

(a) - The Committee agreed that language such as "every election for state
office"” should be included to reflect the possible creation of new elective of—
fices on the state level (i.e., Attorney General). In addition, the language
about municipal elections 1is to be made more specific to delete applicability
to service area candidates. Although the present regulatory exemption for those
making no expenditures [2 AAC 50.332(b)] works quite well , the universal tendency
of service area candidates to spend almost nothing suggests that a statutory ex—
emption would not deprive the public of information.

(b) - If the Committee is in agreement with Ms. Kennedy that contributions
or expenditures made solely for petition costs to establish a ballot issue are
not reportable, it would be helpful to include such a statement in this subsec—
tion. An additional question which might be clarified here is whether activity
by the State or the University is reportable. See Attorney General®s Opinion
J-66-365-78, dated January 5, 1978, copy enclosed.

AS 15.14.020 - Alaska Public Offices Commission

(d) - The specific "February 1" to determine beginning and end of a Com—
missioner®s term has been deleted. Its presence is useful in preserving the
specific 5-year terms despite occasional slippage in prompt appointments, i.e.,
a late appointment does not change the effective date of the term.

(e)(3) - The Committee deleted the provision allowing Commissioners to do—
nate to Presidential campaigns.

(f) - The Committee reduced the honorarium from $200 a day to $100 a day,
a figurewhich is still an improvement over the present $50 a day. Mr. Gross
cites Billy Berrier of Legislative Affairs as his source that the average com—
mission honorarium is a day.

(g) - The Committee suggested changing the quorum requirement from three
to four sothat two votes would not be sufficient to decide a matter. Your by—
laws already require three votes to carry a measure. Since the present quorum
requirement 1is three, you can hold a meeting with three Commissioners, but they
must be in unanimity to take action. The effect of changing the quorum require—
ment in the statute would be to prohibit any meeting unless four of you could
attend. This would prohibit you from appointing a three member subcommittee to
hear a particular matter. During bad weather, travel problems might disrupt a
whole meeting if more than one of you could not attend. If the Committee could
be so persuaded, it would be wise to leave the quorum at three for that rare
occasion when only three of you could attend.

(i) & () - These subsections which deal with regional or district offices,
where reports may be filed, and where forms and copies are available have been
redrafted to come somewhat closer to practicality and actual procedure. The

language still causes considerable confusion among those who aren"t familiar
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with our actual procedures. At the request of the Committee, we have tried to
suggest some further changes:

(i) - All state reports shall be filed directly with one of the Commis—
sion"s offices. In major population areas where the Commission has no office,
regional offices shall be established to maintain copies of reports filed by
statewide candidates and by Legislative candidates 1in that region. Regional
offices will also supply forms and pertinent materials supplied by the Commis—
sion to candidates, groups, and persons required to file reports under this
chapter.

() - In municipalities subject to this chapter where the Commission has
no office, the Commission will supply the municipal clerk with forms and perti—
nent materials for candidates, groups, and persons required to file reports of
activity in the elections of that m*",icipality. In municipalities where the

Commission has no office, municipal reports shall be filed with the municipal
clerk who shall insure that copies are made available for public inspection and
that the originals are forwarded to the Commission promptly.

AS 15.14.030 - Duties of the Commission

The body of section .030 incorporates present law except for a minor mod—
ification in the language which provides that, within 60 days of an election,
a list of all persons and political groups who have failed to comply with the
law be made available to the public instead of sent to the Attorney General.
The language needs additional modification to reflect what can actually be done.
The literal meaning of the existing language would require staff to list and
allege, within 60 days of an election, each and every possible campaign disclo—
sure violation against candidates, groups, individuals, corporations, etc. More
realistically, a list can be compiled of candidates and registered groups which
have failed to file reports or have filed delinquent reports.

Although times and circumstances can always change, the Attorney General®s
report is more of an internal document for our purposes than of any use by the
Attorney General. We have prepared this report for a number of years and con—
sider it to be a public document. It is unclear whether the Attorney General
has ever found it to be useful. However, the document could be of use to the
public and that may be sufficient justification for retaining some form of the
provision.

ARTICLE 2
REGISTRATION AND REPORTS
AS 15.14.040 - Registration by Candidates

(a) - This provision, coupled with the new definition of candidate, re—
quires an individual who has not filed a declaration to register with the Com—
mission and abide by the requirements of the law. Two suggestions come to mind:
use the word ™"individual™ rather than "person" since only individuals can be—
come candidates and insert "in the aggregate” after "more than $1, "
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(b) - The draft 1is somewhat more restrictive than the Commission®s pro—
posed regulation in that those who have not filed must indicate whether they
are seeking legislative, statewide or municipal office. For administrative
purposes, the designation of state or municipal may be sufficient. Potential

opponents may be more interested in the difference between "legislative" and
"statewide™ and we wonder whether it wouldn"t be better to avoid fruitless has—
sles over whether someone hedged when they indicated the level of state race
for which they might file.

(c) - A new subsection should be added specifying that the registration
shall include required information about campaign officers as provided in AS
15.14.170.

AS 15.14.050 - Registration by Political Groups

(@) & (b) - These subsections are much like the present law in requiring
a group to register prior to making a contribution to a candidate. The draft
adds the making of an independent expenditure as a trigger for registration,
but not ballot proposition expenditures which the Commisison has added by regu—
lation. 2 AAC 50.342.

Noticeably lacking 1in both AS 15.13 and AS 15.14 is detail about the re—
quired contents of a registration statement or any requirement to re-register
annually. Content requirements might be handled by a cross-reference to AS

15.»4.170. Annual registration would assure accurate information about officers
and assist 1in determining the applicability of Political Contribution Credits
in a given year to a given group. Failure to re-register should invoke civil

penalties because effective reporting enforcement 1is dependent upon accurate
registration information.

Public awareness of groups could also be enhanced by requiring groups *o
specify "type" (e.g., official party subdivision, corporate PAC, labor PAC,
etc.) or affiliation, and to include as part of the registered name the name of
any sponsoring organization. At present staff uses the following categories
for its annual summary of group activity: Ad Hoc, controlled, corporate, muni—
cipal entity, political party, special interest, trade association, and Union.
FPPC bulletin, October 1, 1985, enclosed.

(b) - Continues the present reference only to state initiative groups,
without mention of their municipal counterparts. See also the question raised
under applicability.

(c) - Contains provisions related to the VECO litigation. The Committee
suggested a re-drafting effort. The FEC addresses this type of provision in 2
CFR 110.6.

A question not clear in subsection (c) 1is what actions a "conduit" can
take in the normal course of business 1in passing on an earmarked contribution
without running afoul of the general prohibitions against making a fictitious
contribution or one 1in the name of another. AS 15.14.160; 15.13.070(d). It
seems natural and logical that one element (but not the only element) of these
crimes is an act of nondisclosure to the recipient candidate or group. See
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Abood v. Flood, Staff Memorandum, dated August 16, 1985, not considered by the
Commission as of yet. (enclosed). Payroll deduction checks are usually issued
by the "conduit," but the recipient candidates or political groups often follow
the check masthead rule and do not record or report the contribution as received
from the original member or employee. This custom raises the appearance the
original source was intentionally, knowingly, or inadvertantly undisclosed. It
not only causes confusion on the Campaign Disclosure Statements, but confusion
with the Political Contribution Credit as well. A requirement that conduits
report in writing to the recipients that the check 1is a payroll withholding or
other earmarked contribution, file some special report with the Commission, or
provide recipients with a copy of the payroll authorization form might be 1in
order.

AS 15.14.060 - Reports by Candidates of Contributions and Loans Received

This section begins the unusual split reporting system for candidates.
Candidates make pre-election disclosure of "contributions”™ and post-election
disclosure of "expenditures." In our review of other states, v.e have not seen
a bifurcated reporting system (although we will continue to look) and we look
forward to discussion which may emerge at the October 29 hearing.

The requirement to 1identify "occupations and employers"™ was omitted in
the draft and a restoration requested by the Committee. Federal law [11 CFR
104.8(a)] and all of the states with these type of laws require this informa—
tion. Contributor names without identifying information simply don"t represent
significant disclosure.

Subsection .060(a) requires reporting of contributions received by a cand-—
idate. "Received" contributions are reportable when they are "accepted.”™ Sub-—
section (b) provides that acceptance occurs when the contributions are used for
campaign purposes or retained at the end of the reporting period.

We see no substantial problems with adopting a special acceptance rule for
candidates for the 30 Day, 7 Day, and Final Reports; however, substantial non—
disclosure could occur if the "acceptance rule" 1is applied during the 24 Hour
Reporting period. We can speculate a candidate could receive a contribution at
the beginning of the 24 Hour reporting period, hold on to it until the end, and
then report it on election day when it is too late for anyone to have meaning—
ful access to the informal ion. Under present law, acceptance comes when the
candidate, treasurer, or Geputy treasurer has possession of the contribution,
and we think the Cornulesion®s rule isin conformity with a Jlarge number of
states and the FEC. See 2 CFR 102.8. It may be possible to use a special
"possession rule" for the 24 Hour contributions and preserve the policy of sec—
tion (b) for other contributions.

The allowance of 30 days after a report is due to return non-accepted con—
tributions and the lengthy reporting period covered by 30 Day reports will ef—
fectively mean that funds can be held for months before a decision to accept Iis
required. With contributors required to report within 10 days of making a con—
tribution, it appears probable that confusion will arise 1insome cases over
whether a contribution was not reported or not accepted. See U.S. v. Hankins,
607 F.2d 611 (3rd Cir. 1979) for some problems.
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There has been substantial litigation in California concerning candidates
who allegedly manipulate an acceptance rule to avoid meaningful and timely dis—
closure to the public. Our worse fear with this new "acceptance rule” is that
it will provide an avenue for abuse that we have largely avoided to date. Tne
"possession rule"™ has its own simplicity and it may be preferable. See 2 AAC
50.333. If the intent is to establish criteria dictating the circumstances un—
der which a contribution can be returned without any reporting, the timespan
between receipt and return should be short.

Paragraph .06 "(a)(2) puts in different words the present Commission regu—
lations that loans and loan guarantees are reportable. See 2 AAC 50.355. Pro—
posed 2 AAC 50.313(a)(2). It adds a provision that campaign loans not reported
in a timely fashion cannot be repaid from campaign funds. Although not clear
from the statute, it appears the Commission could expand upon its present regu—
lations and provide for complete disclosure of all personal contributions by a
candid."te from his or her personal funds and assets for the benefit of a cam—

paign. Under present statute and regulations, a candidate can report personal
contributions as a lump sum with no further documentation on the terms, guaran-—
tors, or security for the loan. If it is the intent of the provision that the

APOC and public will demand to know more about these otherwise lump sum contri—
butions, the statute should make some further reference for clarification pur—
poses to what is reportable under paragraph (a)(2).

Paragraph .060(a)(3) provides for lump sum reporting of contributions of

$250 or less but does not require reporting the number of contributors. The
increased amount 1is in conformity with previous Commission proposals to allevi—
ate the burdens of itemization for the "small"™ contributors. However, the staff

is not quite certain the present Commission still has the same views with regard
to raising the disclosure threshold from $100 to $250. The number of small con—
tributors is a useful audit tool which should be included.

Subsection .060(c) requires 30 Day, 7 Day and December 31 (or Final) con—

tribution reports. Location of filing should be clarified consistent with AS
15.14.020(i). The December 31 due date means that activity occuring on Decem—
ber 29-31 1is not required to be included. A January 16 deadline would allow

treasurers a breather over the holidays and account for the fact that January
15 is a federal holiday with no postal service.

AS 15.14.070 - Reports by Candidates of Expenditures Made

(a) - Suggested due date would be January 16, see comment above. Expendi—
ture reports should also include the address of the recipient of the expendi—
ture. (December 31 due date also appears in sections .080 and .090.)

AS 15.14.080, .090, 8 .100 - Political Group Reporting

A Political Group reporting under AS 15.14 must review all three sections
for the due dates of different kinds of activity. Some expenditure activity
appears not to be required to be reported at all. In addition, the reports re—
quired of individuals and entities not meeting the definition of group are also
specified in section 100. The result is both confusing and subject to serious
abuse by groups which might wish to take advantage of the lack of clarity.
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As nearly as we can track a group®"s reporting requirements, the schedule
would look like this:

Section Information Required Due Date(s)
.080 Incoming Contributions 30 Day, 7 Day, December 31, 24 Hour
& Loans ("... all information required under .060(a) for candidates. "

Because the reference 1is about candidate requirements, it reads as

though a group should report loans to candidat ).

.090 Independent Expenditures 30 Day, 7 Day, December 31,
of any size on behalf of 24 Hour
a candidate

«100 Expendituresofmore than within 10 days.
$250 which are monetary or
non-monetary contributions
to candidates or other
political groups or which
are not ,ndependent expenditures.

N/A Expendituresof$250 or less Not required,
which are monetary or non—
monetary contributions tc
candidates or groups or which
are not independent expenditures.

It is our impression that a group treasurer is intended to comply with the
due dates set out in three separate sections: .080, .090, and .100. Presumably
AS 15.14.080 and .090 intend that a group which has both incoming contributions
and outgoing independent expenditures will show both on one report due 30 days
before an election but the draft does not say that. Adding a "within 10 days"
reporting requirement (AS 15.14.100) for large contributions made by the group
will make a treasurer®"s task very confusing. It will also generate hundreds of
separate reports to be collated by staff if a complete picture of a group"s
activity is to be available to the public. The picture will be incomplete in
any event because group expenditures of $250 or less are not required to be
reported at all.

There®s good reason to require groups to report both their income and ex—
penses at the same time. Income tells you who 1is giving to the group, 1i.e.,
its actual sources of income. Expenditures tell you which candidates are re—
ceiving the group"s money as well as benefiting from any independent expendi—
tures made by the group. The fact that group expenditures are a combination of
administrative expenses, contributions to candidates, and independent expend—
itures argues in favor of pre-election disclosure of expenditures. It would
also be helpful to clarify in the statute that the group is required to identi—
fy on its expenditure report those items that are contributions or independent
expenditures as well as the beneficiary of the contribution or expenditure.

Instructions for group reports should not be intermingled with instructions
for organizations which are not required to report the source of their funds.
The intermingling is likely to confuse both groups and "non-groups." It also
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offers the potential for unnecessary litigation resulting from a group that
uses the confusion to claim it is not required to report its income.

Our recommendation 1is that the "within 10 days"™ reporting deadline be re—
served for individuals and organizations (not required to register as political
groups) which:

11 make contributions exceeding $250; or
2) make independent expenditures of any amount.

As explained above, a change to the registration language would assure
that the Commission knows which groups exist and should report.

Paragraph (a)(l) incorporates the candidates®” instructionsin AS 15.14.
060(a) pertaining to reportable information. For clarity, the group instruc—
tions should be expressly set out in the statute. There are practices that
make a political group different from a candidate and the candidate language
could be misconstrued by a group treasurer. Groups do not solicit funds or re—
ceive loans for a clearly identified candidate in most circumstances. Their
fund-raising seems to be intended to influence the outcome of an election which,
in most instances, concerns the political future of various candidates. Some—
times their activities are devoted to ballot propositions, initiatives and oth—
er purposes. Further, at the time their fundraising occurs the group usually
has no identified candidate which to support because it has not chosen one to
endorse. Both the staff and the Commission may be hard-pressed to show that, a
reportable contribution must be made for or on behalf of a candidate, much less
an identified one.

As to the definition of "independent expenditures” we note this comes from
2 CFR 109. As a practical matter, we suggest that the statutory provisions
drawn upon in the Commission proposed regulation 2 AAC 50.313(8). As additional
clarification, it may be helpful to describe those campaign agents and actors
which the Commission will construe as prima f"cie evidence of cooperation and
consultation with a candidate®s campaign.

In AS 15.14.060(b)(2) there is a reference to a candidate"s "authorized
committee.”" This was apparently picked off the above FEC regulation. If it has
any independent significance, it may be helpful to describe what an "authorized
..ommittee” is. Our fear here is that it is being used in the same sense as the
FEC, and we have some speculations whether all the duties under 2 CFR 102 are
to apply with equal force to this provision for an "authorized committee."

AS 15.14.100(a)(3) requires reporting of certain "expenditures...on behalf
of a candidate which are not independent expenditures...”" The Commission has
always thought (and we think it is true of the majority of workers in other
states and scholars in the field) that payments made "on behalf of" an identi—
fied candidate are either contributions or independent expenditures, and that

the transactions are mutually exclusive. AS 15.14.100(a)(3) appears to be a
restated version of the transactions contained in (1) or (2) which describe
monetary and non-monetary contributions. If so, its deletion should be consid—

ered.



Page 9

There is no special acceptance rule in the draft for contributions received
by a political group. The Commission would have to decide whether to retain
its present "possession” regulation for groups or make a revision based on the
candidate®"s "acceptance" rule in the draft.

There 1is a particular problem with the fundraising activities of groups
under the 1laws concerning games of skill and chance. The Commission has gone
on record through legislative recommendations seeking to ban the use of funds
raised through games of skill and chance by political groups and candidates.
No organization using bingo, raffles, or monte carlo to raise funds can comply
with the requirement to identify the source of each dollar it raises. By their
very nature, games of chance and skill operate in a manner which defies an ef—
fort to name the spender. Such events are fertile territory for candidates and
groups to accept funds which are otherwise banned, such as anonymous contribu—
tions and contributions in the name of another. A further issue which the Com—
mission may be forced to litigate is the contention that game players are play—
ing to win, not to influence elections. Such a contention argues that a raffle
ticket purchase is not a contribution because it isn"t intended to influence an
election.

It seems doubtful that the draft intended to leave gaps in the require—
ments that groups report all their income and all their expenditures. It is
less clear whether there is any utility in the suggestion that groups can be
categorized into "independent expenditure”™ groups and "contributions to candi—
dates"™ groups. Most groups in Alaska have mixed purposes. Many groups change
their plans in mid-stream. Any provision that allows a group to maneuver around
the disclosure of its income after the funds have been obtained will create in—
tolerable enforcement problems. Manipulating the disclosure of income would
allow groups to avoid the $1,000 limitation on incoming contributions which is
proposed.

ARTICLE 2
CONTRIBUTION AND EXPENDITURES - LIMITATIONS AND PROHIBITIONS
AS 15.14.120 - Contributions by Persons

This section allows wunlimited contributions by a person to a political
party, a candidate, or a group formed solely for the purpose of sponsoring an

initiative. It establishes for the first time, a$l ,000 ? year limit on the
amount a person may give to a group. Discussion of the potential technical
problems in the definition of "person" are contained n page ____. What if a
group formed to sponsor an initiative decides to undertaxe independent expendi—

tures on behalf of candidates? Such a group would _be potentially much better
financed to do than ordinary groups which have a $1,0 0 rimit on their incoming
funds, initiative campaigns are notoriously one-sided when it comes to financ—
ing. Some thought should be given to whether an wunlimited income provision
would tend to foster or ameliorate that situation. Such a concern may ultimate—

ly be overridden by constitutional questions. Limitations on contributions to
candidates have been upheld on the grounds of public interest in avoiding cor—
ruption or its appearance. Limits on contributions to groups may be harder to

justify.
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With respect to the policy of unlimited contributions directly to candi—
dates, the Commission has not taken a position. In the most recent discussion,
some members favored a retention of the $1,000 limit, and others continued to
support an increase to $2,000. The question of lifting the limit entirely for
individuals, corporations, and entities other than PACs was not posed at that
time.

AS i5.14.130 - Contributions By Political Groups

This section retains the $1,000 per year limit on group contributions to
a candidate and adds the same limit on group contributions to a group. It re—
tains the political party exemption. It would be helpful if the law specified
whether the exemption extends to political party organizations on the national
level or in other states. Currently the statute does not do so. Only in the
last two State elections have national party contributions begun to assume sig—
nificance.

AS 15.14.140 - Limitations on Cash Contributions

This incorporates present law and could be clarified by inserting "single"
between "a"™ and "cash™ on line 25 so that it reads "a single cash payment."” ,

AS 15.14.150 - Expenditures

Subsection .150(a) states the ability of political parties and candidates
to make unlimited expenditures subject only to the requirements of .180 that
the purpose be limited to influencing elections, repaying loans, and that sur—
pluses be disposed of as allowed by .200. This may mislead the reader into
thinking that candidates can contribute more than $1,0 per year to political
groups in contravention of AS 15.14.120(b). The language raises the question
of whether political parties are really intended to be able to fund PACs which
are not official party subdivisions.

Subsection .150(b) states that independent expenditures, as defined by AS
15.14.090(b), on behalf of or in opposition to a candidate or ballot measure
are unlimited. The definition of independent expenditures in .090(b) discusses
activity only in relationship to a candidate and does not cover the concept of
independence relative to ballot propositions. |In discussing a situation involv—
ing expenditure activity supporting or opposing a ballot proposition, the real
question would be whether the activity was independent of some group which 1is
also trying to influence the outcome of the same measure. Suppose a group was
the sponsor of an initiative and continued to be active supporting the proposi—
tion created by the initiative. Or suppose a group is simply supporting or
opposing a ballot proposition. An individual whose expenditures to influence
the passage or defeat of a measure were arranged, coordinated, or directed by
a particular group would be making a contribution to the group rather than an
independent expenditure.

(c) - This subsection appears intended to establish that political group
expenditures on behalf of or in opposition to a singlp candidate or a single
political group, are either independent expenditures or are contributions lim—
ited to $1,000 per year. The either/or concept 1is accurate and well worth

stating but the draft uses a negative sentence construction and would be more

effective in the positive voice.
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AS 15.14.160 - Anonymous Contributions

The language used here comes directly from AS 15.13.070(d). Recent staff
research into case law indicates the language may support escheat only in the
case of anonymous contributions. (See Abood v. Flood, staff memorandum dated
August 16, 1985, not yet considered by the Commission.) The Commission needs
clearly defined authority to require the return or escheat of any prohiDited
contribution.

ARTICLE 4
CAMPAIGN MISCONDUCT AND ADMINISTRATION

AS 15.14.170 - Campaign Officers

This section is similar to existing law on campaign chairmen, treasurers

and deputy treasurers. In subsection (a), the language allowing the appoint—
ment of deputy campaign treasurers "at any time" may lead to confusion between
the appointing process and the registration process. "As necessary to comply

with AS 15.14.170(e)" or “"inwriting" might be preferable to "at any time."

Subsection (b) should indicate a requirement to list on the registration
statement the name, address and telephone number of any deputy treasurers. Pub—
lic disclosure of individuals authorized to solicit and accept contributions is
important information about the extent of a campaign®"s organization and finan—
cial activity.

In subsection (e), Page 22, line 17, the phrase "of the political group"”
should be deleted lest it cause con” .ion over the issue of whether a candi—

date"s campaign committee is a "group." It would be particularly unfortunate
in light of the different limits on contributions to candidates andto groups.

Similarly, in line 20, subsection (f), the word "candidate®"s" should be
deleted lest a group"s chair be deemed responsible for a candidate®s campaign
officers.

AS 15.14.180 - Use of Campaign Funds
There appear to be no technical problems with this subsection.
AS 15.14.190 - Termination of Campaign Activity and Closing of Campaign Accounts

This 1is similar to provisions in other states requiring close-out reports
by candidates. We would like to suggest that close-out reports also be applied
to political groups, perhaps as the appropriate mechanism for terminating the
registration required in AS 15.14.050. This suggestion is brought forward main—
ly for the purposes of insuring that contributions to defunct political groups
do not become entitled to a PCC and to help assure that an accurate listing of
active groups be maintained.

Our strong felt suspicions have been there are a few political groups that
have been registered for a long time and ocassionally report no activity, but
are raising substantial sums for ostensibly political activities that are 1in
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fact not election-influencing. The contributions are usually obtained on some
promise the group will lobby for some position or take a side on a ballot prop—
osition. Once the registration statement is filed, the Department of Revenue
will pay over PCCs even if there is no quantifiable political activity. A spe—
cial provision for terminating group registration and reporting may save the
State of Alaska some funds or, at least, reduce the number of groups from whom

staff must unnecessarily seek reports.
AS 15.14.200 - Surplus Campaign Funds

We see no major technical points 1in this provision. Some additional
thought may be warranted on the language in (a)(5) directing the return of funds
to contributors on a pro rata basis. Given that most campaigns have many small
contributions, a mandatory pro rata distribution to every contributor 1is prob—
ably not practical.

AS 15.14.210 - Solicitation of Contributions

Consideration should be given to applying the principle of escheat to con—
tributions solicited or accepted in violation of this section. See discussion
of AS 15.14.160.

AS 15.14.220 - Ildentification of Communication

We see no technical problems with subsections (a), (b), and (c). The ref—
erence to AS 15.56.010(a)(2) raises two questions. First, is it the intent of
this draft to suggest that the APOC would take some enforcement action on a
provision which 1is outside 1its jurisdiction, as defined in AS 15.14.030, or is
it intended to relieve the Commission of the burden of sanctions for improper
identification? Second, is the lack of reference to AS 15.56.010(a)(l) an over—
sight?

Tf the Commission is intended to take an active role against newspapers or
printers for identification failures, we are pessimistic of a productive result
in light of substantial [litigation on this issue. See 4 ALR 4th 724 and the
case of Printing Industries v. Hill 382 F. Supp. 801 (S.D. Tex. 1974) with par—
ticular attention given to its writ history in State v. North Dakota Education
Association, 262 Nw2d 731 (N.D. 1978). Of course, a single opinion from a
three judge federal court in Texas does not make Alaska law; however, the con—
cerns expressed therein may indeed be real in any enforcement action initiated
by the APOC against a newspaper.

ARTICLE 5
UNLAWFUL CONDUCT; CRIMINAL AND CIVIL PENALTIES; INVESTIGATIONS; PROCEDURES; HEARINGS.
AS 15.14,230, .240 and .250 - Felonies, Misdemeanors, and Civil Penalties

An important aspect of the draft which needs review is the mens rea or
mental element specified in all three sections.

In general, both felonies and misdemeanors require actions or omissions to
be "knowingly and intentionally."” If the intent is to use the standard mental
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elements in AS 11.81 (which is not specified in the draft), it may be simpler
to mention a single felone>us intent appropriate for the conduct. Under AS
11.81.610 an intentional act 1is done knowingly but a knowing violation does not
include an intentional one. In effect, the knowing violation appears to be
surplus usage and it may assist all concerned if consistency were maintained
with the culpability standards in the criminal code. Further, if the mens rea
selected is intended to have any meaning other than its uses in the criminal
code, it would be helpful to have such laid out in AS15.14.

In section AS 15.14.230(a)(5), three mental elements are provided for ac—
cepting excessive contributions, "knowingly and intentionally and willfully."
"Willfully™ has been subject to much litigation in the Alaska courts and it
appears to have different meanings for different types of crimes. It may be
appropriate to excise "willfully." See "Consciousness of Wrongdoing, Mens Rea
in Alaska," Alaska Law Review; (1984).

With respect to the use of the "knowingly and intentionally” Jlanguage in
the misdemeanor section, "intentionally" seems to be quite a hefty mens rea for
a misdemeanor. "Knowingly"™ should be considered instead.

AS 15.14.250 inserts ‘"negligently and inadvertantly” as mental elements for
acts subject to a fine by the Commission. These mental elements are undefined
in the criminal code and we assume the Commissionwill adopt its own standards
through litigation. Further, we also assume the mental elements for a civil
penalty are something more than a strict liability criminal offense and it is

not necessary to provide an express legislative directive that these violations
could become strict liability crimes through interpretation. AS 11.81.610.

The Commission has developed a wide ranging and detailed jurisprudence con—
cerning the appropriateness of any assessment of civil penalties. Like the
Alaska courts, the effort is aimed at deterring the offender, deterring others
in like situations and, frankly, making it unprofitable for a candidate or
political group to violate the law. Therefore, the fine schedules in the pro—
posals may be too low. We support a cap on any fines levied by the Commission,
but request that fines be capped at the $10,000 range rather than at the $5,000
and $2,500 range.

AS 15.14.250(c) offers an example of why the fines may be too low. This
subsection specifies a maximum fine of $2,000 for failure to report expenditures
in a year-end or final report. Since this is the only due date for expenditure
reporting by candidates, $2,000 seems too small to effectively sanction the
failure to report expenditures, especiallyin races where expenditures range
from $50,000 upwards.

Typographical Problems:

Page 29, line 15 - There is no AS 15.14.060(b)(3); it seems likely the intended
reference was .060(c)(3) for year-end or final reports.

Page 30, line 21 - AS 15.14.220(b) deals with proper identification; the cor—
rect reference would be .210(b) which concerns solicitation.

Page 32, lines 15-18 - Civil penalties (at differing levels) are provided for
AS 15.14.250(a)(9) in both .250(d) and .250(e).
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Finally the use of the word "person" to describe the violator may pose a
problem if the definition of "person" continues to indicate that "person does
not include a political group."

AS 15.14.260 - Payment of Fines

Specifies that fines may not be paid from campaign funds. In the case of
political groups, this may be an impossible Catch-22, If the chair of a group
pays the group®s fine, the payment would appear to be a non-monetary contribu—
tion and hence, from "campaign funds."

AS 15.14.270 - Removal from Office

We have no technical concerns with this provision.
AS 15.14.280 - Limitations on Actions

AS 15.13 presently has a 4 year statute of limitations. The AS 15.14
draft sets out four years as the time limit for commencing felony prosecutions,
two years for misdemeanors, and 18 months for civil penalties. The reduction
to two years for misdemeanors may raise a policy issue for Commission concern,
especially in light of the fact that some terms of office are three or four
years.

It is the 18 month limitation for violations (Civil Penalties) that causes
the most consternation on the staff level. The provision 1is vague and unduly
burdensome, and may result in substantial violations of the law going unprose—
cuted. The language in AS 15.14.280(c) should specifically provide that pro—
ceedings be instituted before the Commission within a certain time rather than
by the Commission. If desired, a separate time frame could be set for judicial
proceedings for collection of a civil penalty after a final decision by the
Commission. This would avoid any apparent ambiguity in the statute that judic—
ial proceedings need to be commenced within the 18 month window.

Many of the violations by candidates would not surface until the filing of
a Final Report. These are due 30 days after the swearing in of a successful
statewide or legislative candidate. AS 15.14.060(c)(3). Assuming the candi—
date is promptly audited (a large assumption considering the size of these re—
ports and their February due date), and promptly responds, staff knowledge of
a violation may not occur until 12-18 months after the violation. If such vio—
lations are time barred, our only alternative might be to proceed with misde—
meanor or felony investigation with the hopes that the same violation reveals
sufficient evidence the act was committed intentionally or knowingly.

An example may illustrate some of the practicalities of trying to enforce
civil penalties under the 18 month constraint.

Candidate Joe Jones accepts an excessive contribution from a known politi—
cal group in the total amount of $1,250 in checks with denominations of $250 or
less. This contribution 1is accepted in the beginning of his campaign which
could be months before the election. He does not report the contribution. The
staff receives a timely expenditure Final Report that shows candidate Jones
spent more money than he reported as being received. His reports are audited
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and the question asked whether he forgot to report a contribution. Candidate
Jones takes about 30-45 days researching his records (some candidates hire a
bookkeeper or au.lor to straighten out their records), and responds he received
an excessive contribution from apolitical group. By this time, a year has
passed and the realities of the audit process have reached a point where we
have to make the decision whether to proceed by accusation.Although we would
like to find out more about this excessive contribution (Did the candidate know
he received a contribution from a political group? Did the candidate negligently
or inadvertantly accept an excessive contribution and negligently or inadvert—
antly fail to report it?), the staff must rush to judgment on this matter and
guess whether there 1is sufficient clear and convincing evidence to conclude
that the candidate negligently or inadvertantly failed to timely report an ex—
cessive contribution.

Because of the press of time, the only option would be to file an accusa—
tion to get inside the 18 month window. Because there are no standards for
finding of negligence or inadvertance, a strict liability theory for accusations
would initially prevail with the concurrent result that some candidates would
suffer the consequences of an unnecessary adjudication.

It would be preferable that the statute of limitations for violations be

at least compatible with the misdemeanor section. A short period oflimita—
tions will cause candidates to avoid responding to audit requests in the hopes
any claims become time barred. It will also put an undue strain on staff to

commence accusations when we are not clearly convinced that an act was commit—
ted negligently or inadvertantly.

At present the staff proceeds on any accusation against a candidate only
when we believe there is sufficient evidence to convince the Comission or subse—
quent Court or jury that a prohibited act has occurred beyond a reasonable doubt.
Speculative claims or allegations without full and complete investigation cause
undue embarrassment to the subject of the investigation and unnecessarily waste
the public"s resources.

Page 35, line 11 - should read AS 15.14.230.

AS 15.14.290 - .330 - Investigations, Accusations, Notice of Defense, Hearings,
Imposition of Penalty

Page 36, line 4 and Page 42, line 11 - AS 24.50 should be AS 24.45.

Staff considers two major items to be of concern in the draft:

1) the effort to set out a mini-version of the Administrative Procedures
Act requirements within AS 15.14 may create unnecessary and time consuming
points of contention; and

2) the simple, direct appeal of civil penalties to the Commission now
found in AS 15.13.125, AS 39.50.135, and AS 24.45.141 has been replaced by the
cumbersome notice of defense language and procedures that will be both burden—
some and intimidating to the majority of candidates and groups which simply
filed late reports. The public, the respondents, and the Commission would be
better served by continuation of the affidavit appeal for simple delinquency
and a direct statement of the requirement to abide by the Administrative Proce—

dures Act in circumstances requiring a hearing.
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The staff has no objection to Mr. Gross"s desire to extend his personal

ban on plea bargaining to this arena. See AS 15.14.330(d). It should be noted,
however, that one or two persons are insufficient resources to police all the
possible campaign violations throughout the state of Alaska. Unlike the Dis—

trict Attorney"s Office with its abundant resources and personnel, it is some—
times difficult moving the multitude of campaign disclosure violations through
administrative litigation if plea bargaining is not used to alleviate the
crunch. However, we recognize there are basic judgment calls which the staff
should not be making when it engages in activities designed to secure a written
Consent Agreement and it may, indeed, be proper to reserve all these consent
discussion determinations for the Commission. In fact, there have been few in—
stances of plea bargaining; most have concerned appropriate charges ('charge
bargaining™).

In AS 15.14.330(a)(2) there is a requirement that violations be shown by
clear and convincing evidence. Most administrative adjudications are by a pre—
ponderance of the evidence. Clear and convincing evidence may be an undue bur—
den to impose upon a small staff.

AS 15.14.340 - Confidentiality

A question regarding the proposed confidentiality of investigations [AS
15.14.030(8)] arises from the standard audit function. Most audits are per—
formed to check the mathematics of reports, and otherwise assist campaigns in

complying with the law. If one had to specify whether an audit is assistance
[AS 15.14.030(2)3 or an investigation [AS 15.14.030(8)], most audits are a
means of rendering assistance to campaigns. Of course, audits are investiga—
tory in one sense because matters of potential volation are usually first ex—
plored in an audit. If any and all audit reports are synonymous with investi—
gations, it may be necessary to include by express language that audits are
also confidential. See AS 09.25. 110, Public Records Act. If audits are

something different than investigations, clear statutory standards should be
provided to determine when to close a file because it has entered the investi—
gation arena. *

A second question related to the proposed confidentiality of investiga—
tions concerns the effectiveness of a gag order on staff only. Those who have
chaffed at press reports that their actions were under APOC review apparently
assume that staff initiates press contact on such subjects. That is incorrect.
The complainants are the ones seeking press coverage and they frequently do so
before, or simultaneously with, sending a complaint to the Commission. The
proposed "no comment" situation by staff will only leave complainants free to
publicize their distorted views of what happened and whether or how the law
might apply.

The wording of the draft would appear to require the '"no comment"™ situa—
tion to continue ad infinitum in a case where the decision was made to file no
accusation.

Staff does not support the confidentiality proposal because it would not
cure the perceived problem but rather increase the pressure to formulate an

accusation. If the language remains, it should at least specify that complain—
ants, respondents, and persons contacted in the course of an investigation be
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subject to the same restrictions on confidentiality. See Bar Rule 22(b). Un-—
like the majority of Revenue investigations that concern documents and receipts,

our investigations are directed towards conduct, state of mind, and actions by
persons that may or may not be memorialized in a document. Gagging complainants,

respondents, and persons contacted during the course of an investigation might
discourage frivolous or spiteful complaints on election eve. 0f course, it
will also create another category of potential violations to monitor.

AS 15.14.350 - .370 - Judicial Review, Powers, Legal Counsel

Staff comments on these sections are primitive and sufcjectto addition at
a later date.

Section .360, Powers of the Commission, omits what appears to be broader
boilerplate now appearing in AS 15.13.040(a). Potentially related is a concern
raised by counsel in the past that AS 15.13.120(d) implies the Commission can
issue orders but the plain statement "can issue orders" never appears.

Perhaps the sections on powers and legal counsel would be more appropri—
ately included in Article 1. Somehow the concept that there 1is a necessary re—

lationship between "duties"™ and "powers" seems fitting.

Section .370 provides that a request for a specialprosecutor be made to

the Attorney General rather than the Cheif Justice of the Supreme Court. In
the Worthington case, the court indicated that it could not appoint a prosecu-—
tor as such a case might ultimately be appealed to the Court. While one can

hypothesize a case involving the Attorney General or some member of the Admin—
istration where friction might arise over the request, there seems little alter—
native but to hope:

1) it won"t happen; and
2) if it does, a denial by the Attorney General would create a public
furor that would give cause for reconsideration or judicial relief.

The new language also limits a request for a special prosecutor to cases
involving Campaign Disclosure misdemeanors or civil penalties (AS 15.14.240 and
.250). No such limitation is appropriate because of the wide range of appointed
and elected officials subject to AS 39.50 and because AS 24.45 is also within
the Commission®s perview.

A second change in the section on legal counsel specifies that the Commis—
sion must have the concurrence of the Attorney General to hire temporary legal
counsel. This seems an unnecessary provision that will only give the appearance
of a desire to unduly frustrate the Commission®s efforts.

ARTICLE ©
MISCELLANEOUS PROVISIONS
AS 15.14.380 - Definitions
An area staff considers critical on a technical level 1is the language used

in definitions. These words are extremely important, and define the subject
matter jurisdiction of the Alaska Public Offices Commission. The scope and
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content of AS 15.14, with its panoply of registration, reporting, criminal sanc-—
tions and administrative proceedings depends in the final analysis on the type
of activity with which the Legislature wishes the Commission and staff to be
concerned. Tight, concise, clear, and appropriate definitions gives the public
notice constitutionally required and insures governmental restrictions do not
lean too heavily upon fundamental freedoms. It may be an engrained bias of all

adminstrators to be given a clear law which to administer, but we at the staff
level (and most likely the public as well) need clear marching orders from the
Legislature as to what 1is, and is not, reportable as well as what is, and is
not, prohibited. Felony, misdemeanor and civl penalty violations need to be
clear and convincing to the Commission and to a court as well.

AS 15.14.380(1) "Candidate"

The definition of "candidate" conforms to the registration requirement of
AS 15.14.040, dnd is substantially consistent with the Commission®s recommenda—
tion that candidates register and report when they begin acting like candidates.

AS 15.14.380(2) and (3) - "Contribution" and "Expenditure"

The definitions of "contribution"™ and "expenditure" are transfers from AS
15.13 and correct one problem we have had under AS 15.13.100. See Al Adanms,
staff memorandum dated June 13, 1984, copy enclosed.

However, we do wish to caution that with the delayed reporting schedule
for expenditures, the distinction between a contribution and an expenditure
will become doubly important for reporting and enforcement. Candidates will
first have to make their own judgments whether a pre-election transaction is a
"contribution” or an "expenditure" and we suggest some care be used to insure
that the definitions are mutually exclusive and crystal clear.

The distinction between "contributions™ and "expenditures"™ may also be ser—
ious for groups if the group expenditure reporting questions are not addressed.

For example, under the proposed schedule, when would a group report a non-mone—
tary contribution it received if that contribution were used as an independent

expenditure?

A final question about contributions which exists under the present statute
and which 1is not addressed by the draft, is a specification that any income

raised by a candidate or group via fund-raising 1is a contribution. See 2 AAC
50.405(4).
AS 15.14.380(4) and (5) - "Individual™ and "Municipality"”

These are the same as AS 15.13. For clarity, the population threshhold
might be added to the municipality definition.

AS 15.14.380(6) - "Person"™ and AS 15.14.380(7) - "Political Group"
The definitions of "person" and "political group" are critical.
In the "political group"” definition, "a person or combination of persons...

which accepts contni."itions" becomes a political group. The "joint action”
phrase is eliminated.
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In the Commission®s most recent effort, proposed regulation 2 AAC 50.356,
a group is:

...every two or more persons who are elected, appointed or otherwise chosen
or who cooperate for the purpose of raising, soliciting, collecting, or
disbursing money or anything of value, or directing or controlling the
raising, solicitation, or disbursement of money or anything of value for
securing or defeating the election to public office of an individual or
candidate or securing or defeating a ballot proposition...

- Our concern over the "political group"” definition deals with the parameters
of acceptance. If acceptance has the Seme meaning as the special acceptance
rule for candidates (AS 15.14.060(b) - a contribution is accepted when used by
the candidate or retained until the end of the reporting period), a combination
of persons can raise funds to their hearts"™ content and not report the war chest
until reports are due immediately before the election, as long as it can avoid
making an "expenditure" (and, indeed, a nonreportable one at that). However,
the staff believes acceptance by a group has some meaning different than the
special rule for candidates.

As you know, acceptance can mean a lot of things to different people. It
can range from an exclusive physical possession coupled with an intent to re—
tain the item permanently, to the power to exercise dominion and control (“dis-
cretion?") over who receives the contribution. The "dominion and control test
seems vo be the appropriate one because it meshes so cleanly with AS 15.14.050(c),
the "VECO rule."” However, additional clarification may be appropriate so that
the Commission has a clear wunderstanding as to the legislature®s intent.

The most serious of technical concerns are with the definition of "person."
It provides:

"Persons"” means an individual, partnership, committee, association, corp—
oration, labor organization or other organization or persons for business

or other purposes. Persons does not include a political group. (Emphasis

added).

At first blush, this definition of "person" appears to be inconsistent
with the definition of "political group." In the latter it is provided that a
"political group" is "any person" who does certain described acts, i.e., accepts
contributions. However, .380(6) provides a "person does not include a political
group.-" If the exclusive language in .380(6) 1is given any substantive effect,
a corporation, committee, association, or labor organization may do any and all
acts that would commonly be understood to be group activity and still avoid
registration and reporting because of the express exemption that comittees,
associations, corporations, and labor organizations are not political groups.

We also have some common sense hesitations with including "committees",
"associations”™ or "organizations of persons for.._.any other purposes” in the
definition of "person." It would be appropriate to either define these enti—
ties or excise the reference altogether. Our review of the reports of politi—
cal groups over the years leads us to believe that many (and, in fact, most of
the groups) could qualify as a "committee,”" "organization" or "association" and
thereby avoid registration and reporting as a political group.
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The exclusion of "political group” as "persons"™ has a serious effect on
how AS 15.14 is to be enforced. Violations arid criminal sanctions can only be
brought against "persons." "Persons" do not include "political groups." Since
there are few if any sections in present law or the proposals imposing civil or
criminal liablity on any of the major actors in a "political group,"” the persons
which compose the "political group”™ must be held responsible for each and every
violation of the Campaign Disclosure Law. The "political group”™ will not be
named as respondent, not responsible for paying a fine from its available assets,
or complying with those portions of AS 15.14 requiring "persons™ to do any act.

Our suggestion 1is that "persons"™ from AS 15.13 be retained without the sur—
plus exclusionary language.

Since the "controlled” language in the group definition is primarily dir—
ected at the $1,000 limitation on contributions to candidates, some brainstorm—
ing should be done on the validity of its continuation here. In any event the
discrepancy between "more than 50%" here and "50% or more"™ in section .050
should be eliminated. The controlled group concept may have continued value to
keep candidates from creating several subcommittees, each of which gets $1,000
from the same political group. But it is likely the re-drafting and its place—
ment in the statute could be more to the point.

cc: Pat Kennedy
Dick Monkman
Gross & Burke
Brooke Miles

Attachments: Memo to R. P. Burns from A. Gross, dated 1/5/78

FPPC Bulletin, dated 10/1/85
Memo from C. Johansen to APOC Members, dated 8/16/85
Memo from T. Pittman to APOC Members, dated 6/13/84
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FROM

Alaska Public Offices Commission
610 "C" Street, Suite 209 fileno: J-66-365-78
Anchorage, Alaska 99501

TELEPHONE NO:

AVRUM M. GROSS SUBJECT Contribution of
ATTORNEY GENERAL state monies to
Friends of Higher
By: Education. Your
Rodger W. Pegues File No. 77-5.

Assistant Attorney Ge

At the commission®s request, you have asked whe—
ther a state agency, here the University of Alaska, may con—
tribute to a private group to influence the outcome of an
election. We had previously been asked, 1in regard to the
same subject, whether the University of Alaska (or other
state agencies) could expend state money to influence bond
propositions.

The law on campaign contributions and expenditures
applies to political parties, persons, individuals, candi—
dates and groups. With respect to your question, which fo—

cuses on groups, '"groups" are defined as b-7ing comprised of
"persons or individuals”. AS 15.13.130(3) The latter is
described as a "natural person™. AS 15.13.130(5). And a

"person”™ 1is defined as, in addition to the terms set out 1in
AS 01.10.060(7), 1including a labor union. AS 15.13.130(7).
The definition of "person” in Title 1 includes corporations,
partnerships, firms, associations, and the like but it does
not include the state or its agencies. Thus, 1t appears
that the law has no application to contributions made by a
state agency.

Moreover, we are not at all certain that the so-
called "Friends of Higher Education,”™ constitutes a group
within the meaning of the law. Given the university s com—
plete control of the organization, 1its own official®s ser—
ving as the organization®s treasurer, and its funding of the
organization®s activities, the Friends of Public Higher Ed-—
ucation appears to be an agent of the university. As indi—
cated above, a combination of persons as a part of the state
government is not covered by the law. Thus, there is a sub-—
stantial question that the law even applies to this organi —
zation. Assuming that it does, it plainly does not apply to
contributions from a state agency, because the latter is not
covered by the act.

We concur with the staff"s recommendation that no

Ib/c
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action be taken on this one. If asked to do so, the univer—
sity and its "Friends”™ will undoubtedly make full reports.

IT the commission believes that the university or other

state agencies should be covered by the act or that they
should be prohibited from spending state funds for campaign
purposes, it is peculiarly within its authority, and indeed,
among its duties, to make recommendations for a change in

the law. AS 15.13.030(9).

RWP/pjg
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REFORM LEGISLATION ENACTED

Major reform legislation sponsored by the Fair Political
Practices Commission has been signed into law by Governor
Deukmejian.*

Assembly Bill 688, authored by Assemblyman Patrick Johnston,

will significantly strengthen the campaign disclosure provisions
of the Political Reform Act.

The bill, commonly referred to as the "PAC ID" bill,
requires the clear identification of organizations (e.g.,
associations, businesses, unions) that sponsor political action
committees.

When AB 688 (Chapter 498, Statutes of 1985) becomes
effective on January 1, 1986, the name of every political action
committee which has a sponsor will be required to include the
name of its sponsor on all campaign disclosure statements and
political mailings sent by the committee.

Commission Chairman Dan Stanford commented, "One of the most
important purposes of the Political Reform Act is to inform the
public about the sources of campaign contributions. However,
attaining this goal has been seriously impeded by the fact that
many political action committees use names that are totally
non-descriptive, confusing and misleading. In the past, the
sources of large contributions often have been identified as
nothing more than acronymns and "good governmentl PACs. This
legislation effectively resolves a serious problem."
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Assembly Bill 688 addresses this problem by requiring the
name of a "sponsored committee” (e.g., PAC) to include the name
of its sponsor. The specific provisions of the new amendment to
the Political Reform Act are:

. A "sponsored committee™ 1is a committee sponsored by one
or more "persons"™ (i.e., entities). Committees
controlled or sponsored by an individual (e.g., a
candidate®s controlled committee) are excluded.
Associations, businesses and unions will account for
most "sponsors."

. An association, business, union or other entity sponsors
a committee if any of the following occurs:

() It provides all or nearly all of the contributions
received by the committee?

2 It collects contributions for the committee by
payroll deductions or dues from its members?

(€)) It provides all or nearly all of the administrative
services for the committee? or

4) It sets policies for soliciting contributions or
making expenditures of committee funds.

. The name of a sponsored committee must include the name
of the sponsor. IT the committee has more than one
sponsor, and the sponsors are members of an industry or
other 1identifiable group, the committee name must
include a terra identifying the common industry or
identifiable group associated with the sponsors.

. A sponsored committee must identify its full name on 1its
statement of organization when the committee registers
with the Secretary of State. Only one name may be
provided on the statement of organization (which can be
amended), and this name must be used whenever
identification of the committee is required by law.

. With respect to ballot measure committees, a statement
that the committee is "a committee for (or against)
Proposition __ " must be included in any reference to the
committee required by law.



MEMORANDUM State of Alaska

to Commission Members DATE: August 16, 1985

TELEPHONE NO: L1

from: Chris Johanser\7"» subject: McConkey v. Flood/Quadrant

Associate Coordinator Contribution Fund, Alaska Star

As you may recall (prior staff memorandums without exhibits are attached
as items Aj_to Atc; this matter has been reduced to the filing of Campaign
Disclosure Statements or reports by two previously unregistered groups (i.e.,
Quadrant Contribution Fund, Alaska Star), payment of money to the state
treasury, and requests by the staff that the recipient candidates repay
prohibited contributions.

As discussed at the June meeting, candidates Knowles, Fink, Flood and
Smith were requested to make repayments to Quadrant. Pages to Bjg* Mayor
Knowles responded in writing raising the point he had no notice of the Quadrant
investigation. He repaid Quadrant $1,350.00. Page Ci - 3. Assemblyman Smith
responds in writing stating the money received from the Quadrant employees
was related to a nonelection municipal 1issue (vehicle inspection). Pages cd - ch.
Assemblyman Smith has not repaid the Quadrant Contribution Fund or the employees.
Mr. Flood has received a written request for repayment of the Quadant Contribu—
tion Fund excess contributions but none for the Alaska Star contributions.
In a phone conversation from New Hampshire, Mr. Flood said he had tight
finances but would be making repayment of the Quadrant funds shortly. Nothing
further has been heard frcm Mr. Flood.

Mr. Fink refuses to make the repayment and explains in writing he was
unaware of the Quadrant investigation or of the fact Quadrant employees received
reimbursements from the Quadrant Contribution Fund for their individual
contributions. Pages C7 - Cg. He states:

We reported the contributions as we received them from individuals
shown on the checks or check stubs. You should not place a burden
on each candidate to cross examine each contributor to determine if
the funds are proper so long as there is no apparent discrepancy or
there is no actual knowledge of a discrepancy. We certainly were
not aware of any discrepancy. (My emphasis).

I hope you will weigh in your effort to enforce the law, the deleterious
effect you will have on the election process. You are ferreting out

items after the fact that put a candidate and a candidate"s workers,
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particularly treasurers, at risk. At best you are being arm-chair
quarterbacks the day after the game and fining any player who called
a play that you the spectator, felt was in error. And there are as
many different questions of plays as there are arm-chair quarterbacks.

IS THERE STATUTORY OR REGULATORY AUTHORITY TO DEMAND REPAYMENT
OF EXCESS OR ILLEGAL CONTRIBUTIONS?

There is no statute or regulation clearly stating a candidate receiving
illegal, excessive or prohibited contributions is compelled to make some sort of
repayinent or forfeiture to the contributor. AS 15.13.070(d) does provide a
limited repayment duty. It provides, in part, as follows:

A contribution made by a person wishing to remain anonymous, and
received by a candidate, campaign treasurer or deputy campaign
treasurer, may not be used or expended, but shall be returned to
the donor, if his identity is known, and if no donor is found,
the contribution escheats to the state, if not donated by the
candidate to the charity of his choice.

Knowingly accepting a contribution in violation of any subsection of AS 15.13.
070 is a criminal offense. AS 15.13.12(a)(6).

Of particular interest here is that repayment, escheat, or donation to a
charity is not dependent upon the knowledge of the candidate at the time the
contribution is received. By an express interpretation of the statute, the
candidate must repay upon receipt of a contribution from a person "wishing to
remain anonymous.”™ Repayment can be demanded regardless of whether knowledge
is brought home to the candidate that a contributor wishes to remain anonymous,
and the candidate is strictly liable for escheat, repayment or donation whenever
a contribution can be reasonably classified as "anonymous." Knowingly receiving
an anonymous contribution or one made by a person wishing to remain anonymous 1is,
in addition to escheat, repayment and/or donation, a criminal offense punishable
as a misdemeanor if proven beyond a reasonable doubt. AS 15.13.120(a)(6).

The staff has no reason to doubt that Quadrant Employee contributions
received by the candidates came by check that appeared properly issued. The
Quadrant employee contributions were reported by the candidates as being received
from an ldentified person who the candidates erroneously believed was the source.
Likewise, the checks from the Quadrant Contribution Fund were incorrectly
reported as being received from the subsidary Quadrant companies instead of the
Quadrant Contribution Fund, and, indeed, met the legal requirement that a
contribution be identified as being received from a person.

The problem with all of the Quadrant contributions 1is not that they omitted
a name altogether, but that the name for which the contribution was ostensibly
made was a wrong one, with the result these employee and group contributions
may have been in fictitious names or in the name of another.
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A candidate®s knowing acceptance of a fictitious contribution or one in
the name of another maybe, under some circumstances, a criminal offense.
AS 15.13.120(a)(6).. However, AS 15.13.070(d) does not expressly provide these
contributions are escheated to the state, required to be oonated to a charity,
or compelled to be repaid to a contributor. If the lack of any interim
administrative remedies other than criminal prosecution indicates a legislative
intent not to rely upon escheat, repayment or donation, it may be reasonably
concluded the Commission could not compel the repayment of contributions in the
name of another, fictitious contributions, or excessive contributions, unless it
is prepared to begin a criminal investigation with concurrent notice and hearing
in each individual case.

Further, the Ccmmission should hesitate in construing a forfeiture
requirement if it would lead to an unreasonable result. The alternative remedial
methods for anonymous contributions are ill-suited for fictitious contributions
or those in the name of another. Both sanctions seem directed at deterring
persons from propping up a "straw man" with which to funnel money to campaigns
in order to avoid disclosure or the contribution limitation. Although the
"straw man" can be implicated in a criminal violation, it is the person who
holds the purse strings and controls the flow of contributions through the
"straw man" that may have knowingly committed all acts necessary to complete a
criminal offense. It seems incongruous to staff for this Commission to permit a
candidate to make a choice for disposition of an illegal contribution by making
repayment to the very person that is primarily responsible for the commission
of a criminal act in the first instance. As Mr. Fink states, a repayment
order* under this set of circumstances places the candidates in the position of
being guarantors that no "straw man" contributions are received, a burden that
has no requirement the candidate have knowledge or reason to know that a "straw
man™ 1is involved in the transaction, or that the underlying facts could have,
after exhaustive investigation, disclosed some form of an illegal contribution,
at least to the extent that would trigger immediate election of escheat, repayment
or donation. Staff believes that if the Campaign Disclosure Law requires such
a result it would have expressly said so, and that the exclusive administrative
remedy under the present statute and regulation32 is a criminal proceeding for
a knowing receipt of a fictitious contribution or one in the name of another.

IStaff is of the opinion this Commission has absolute authority and discretion
to make a repayment request at any time for any type of prohiuited contribution
in order to purge the campaign marketplace of any contributions reasonably
construed as illegal. Candidates should be given the option to comply. If
they choose not to comply with a reasonable Commission request, the Commission
and its staff should be concerned, as here, whether it has clear authority or
regulatory power to demand repayment, together with whether there is credible
evidence to believe a criminal act has been committed.

2Under proposed 2 AAC 50.356 and 2 AAC 50.357, the "straw person" and the source
would be, in addition, a group required to file Campaign Disclosure Statements.
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Some persuasive force to staff"s view is presented in the case of People v.
de Grazia, 434 NE2d 543 (111. App.Ct 1982). There an Attorney General brought
a civil action to-compel escheat to the state of certain contributions ($48,300.00)
reported by a gubernatorial campaign as being made by a Mr. de Grazia (the
"straw man") but actually made by another. In Count Il the Attorney General
sought imposition of a constructive trust and an accounting in favor of the state
for the candidate®s wrongful use, conversion, or appropriation of "anonymous"
contributions. Id. at 544. Section 9-25 of the Illinois Election Code shares
many of the prohibitions of AS 15.13.070(d) and provides:

No person shall make an anonymous contribution or a contribution in

the name of another person, and no person shall knowingly accept an
anonymous contribution made by one person in the name of another

person. Anonymous contributions shall escheat to the state of Illinois.
Id. at 545.

According to Illinois law, escheat is penal in nature and calls for a narrow
construction. Anonymous contributions, like Alaska law, are undefined but,
according to the Illinois court, occur where "the contributor is unknown,
unnamed, or the source of origin (donorship) cannot be identified. 1

Anonymous contributions are not synonymous with those in the name of another
because

...the statute plainly refers to two separate types of prohibited
contributions, providing differ*.-t sanctions for each type of
contribution. Id.

Applying a strict constrution to section 9-25, we hold that it does

not provide a statutory remedy to the Board of Elections for
contributions made by one person in the name of another. _Id. at 546.

Since the Attorney General could Identify in the complaint that de Garzia
(the "straw man") donated $48,300 to the gubernatorial candidate but not in fact
the person who supplied the funds, there was no anonymous contribution as a matter
of law, and, alternatively, the state could not compel escheat for a contribu—
tion in the name of another. Therefore, the Court affirmed the lower court"s
order dismissing the Attorney General®s complaint for failure to state a clainm
for which relief could be granted.

*Donorshlp appears to be used by the Court in the gift sense requiring delivery of
the money with an intent by the donor the donnee retain the funds permanently.
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If repayment authority is narrowly limited to anonymous contributions.l
the only administrative remedy may be criminal proceedings pursuant to
AS 15.13.120(a)(6)- 1o proceed in this fashion, the staff has always taken
the position there must be some credible evidence by which to form a preliminary
opinion or belief that a criminal violation has occurred. Paul Fischer,
February, 1985 (Consent Agreement); Staff v. Clossey, Norris ana ficconkey,
June, 1985 (pending criminal and civil penalty matter).

There are two types of potential violations by the recipient candidates in
the Quadrant situation. The first concerns contributions in the name of another.
AS 15.13.070(d). The second concerns acceptance of excessive group contributions.
AS 15.13.070(a); AS 15.13.120(a)(6)-

As explained in the foregoing, Quadrant employees made contributions to all
the candidates and subsequently received reimbursement from the Quadrant
Contribution Fund. If all or some of the recipient candidates (excluding
Assemblyman Smith see attached correspondence at Cg) were aware of or had
knowledge of the subsequent reimbursements, there may be some evidence to form
a factual or legal justification for proceeding with a preliminary investigation.
2 AAC 50.460. However, based on the fact all employees of Quadrant first paid
to the candidates by personal check, there does not appear to be any documentary
evidence that could have alerted a candidate or treasurer of the appearance of
a questionable donation, and all responding candidates steadfastly deny any
awareness or knowledge of a collusion between the Quadrant Contribution Fund
and the Quadrant employees, the staff feels hard pressed to find any knowledge
by the candidates that contributions were received in the name of another.
However, a somewhat clean documentary trail and conclusionary denials by the
candidates should not preclude further scrutiny by way of a preliminary
investigation if there is other credible evidence to form a belief the
candidate"s denials are not plausible.

It is on this basis staff recommends the matter be concluded. The
candidate™s written responses are candid, truthful, and appear to have been
made in good faith. As pointed out in Mr. Fink"s written response, the error
which has been already disposed of by this Commission occurred in the Quadrant
offices when funds were pooled and employees were reimbursed for contributions
already made.

1The I1llinois decision is solely based on an Illinois statute and has, at most,
some persuasive force. It is by no means controlling, nor should this Commission
feel bound by it. However, the general authority for the proposition that
escheat ls penal in nature and calls for a narrow construction of the statute

is widely accepted, and you may come to that view after discussions with your
attorney. 27 Am. Jur. 2d Sec. 879 Escheat at notes 15-16 (1966). If this
reasoning is accepted, the staff can find no facts or rationale by which to
conclude the Quadrant contributions are anonymous contributions and, likewise

in the name of another.

2Proposed 2 AAC 50.357 clearly prohibits this type of conduct and provides
civil as well as criminal penalties for doing so.
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The second matter concerns the receipt by the candidates of single checks
directly from the Quadrant Contribution fund in excess of $1,000.00. As
explained In prior staff memoranda, the Fund checks had attached an invoice
that apparently intended to allocate portions of the check proceeds between
several of the Quadrant affiliated companies. If the invoice intended to make
such an allocation (an intent that appears to have been brought home to the
candidates who reported the contributions as allocated by the invoice), the
recipient candidates could be charged with knowledge they would be committing
a criminal act if there was reasonable basis to conclude these contributions
in excess of $1,000.00 were from a single group.

It can be safely assumed that each of the recipient candidates had
constructive notice of 2 AAC 50.395 at the time the contributions from the Fund
were received. 2 AAC 50.395(q) in characteristically el lipitical language
defines a group as two or more person who engage in special fundraising and uniform
assessments amongst its members. Political groups are also "contingency funds"
wherein more of the money during a period is spent on political contributions
than any other purpose. 2 AAC 50.395 (a).l

This Commission has studied its group regulations with intensity over the
past few months and proposed that 2 AAC 50.395 be repeal led in its entirety.
The reasons for repealer have been explained in prior staff memoranda and
discussed with the Commission. Largely because the basis for any criminal
prosecution against candidates would depend on the clarity of the notice given
in present 2 AAC 50.395, and, indeed, the proposed regulations could be construed
as an implicit admission they are unclear, the staff finds a criminal preliminary
Investigation would be insupportable under the present status of the regulations
for the same reason changes were proposed by staff in the first Instance.

The staff also finds as a factual matter that it is reasonable to conclude,
as Mr. Fink points out, that they had no notice of the internal machinations of
the Quadrant Contribution Fund prior to receipt of the Fund checks. It appears
the candidates mistakenly assumed the invoice was a proper allocation of the
check proceeds and reported the contributions accordingly. Although ample
arguments exist to show that receipt of any check in excess of $1,000 in this
instance amounted to ordinary and, indeed, gross, negligence under the Campaign
Disclosure Law, the staff cannot find any basis for concluding the recipient
candidates had knowledge they were committing a criminal act at the time the
check proceeds were received.

12 AAC 50.395(a) has all the evils referred to in note 1 of the next page. A
recipient candidate would have no reason to know he was dealing with an
unregistered group under (a) until all the contingency fund money has been spent

and the political funds were "more than any other single purpose.™

2There has been some speculation at the staff level that if no evidence exists
for showing the acceptance of the contributions were knowing at the time

they were received, the knowledge element was indeed brought home to the
candidates when they were informed of the results of the staff preliminary
investigations. (Con"t. on next page)
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SHOULD THE COMMISSION ADMONISH RECIPIENT CANDIDATES WHO CONTINUE
TO RETAIN (or have already spent) CONTRIBUTIONS THEY SUBSEQUENTLY LEARN
ARE [ILLEGAL?

As stated in the foregoing, this Commission should not hesitate to admonish
candidates who fail to avoid through ordinary or gross negligence an appearence
of wrongdoing under the Campaign Disclosure Law. This policy should apply
regardless of whether it is before or after the fact. AS 15.13.070 is rather
clear that a candidate cannot, directly or indirectly, accept fictitious or
contributions in the name of another. This prohibition has been in Alaska
statutes since 1974, and all candidates engaged in reportable activity should
at least adopt procedures to prevent such a prohibited act from occurring.

The Alaska Public Offices Commission has the duty to investigate violations
of the Campaign Disclosure Law. AS 15.13.030(8). It also has the duty to
assist candidates so that they do not advertantly or knowingly violate the law.
AS 15.13.030(2). Letters of Admonition are one form of rendering assistance to
candidates. They express Commission condemnation of a campaign practice that
the Commission considers serious and substantial, and, further, that the conduct
is unreasonable.

The standard of care for candidates in accepting contributions has been
stated in the current version of the candidate®s manual. It provides:

Although you may wish to consult your own attorney on this matter
(AS 15.13.122), we can find two problems with this approach.

The first is that AS 15.13.120(a)(6) provides criminal sactions for a
knowing acceptance of a prohibited contribution, not a knowing retention of
a contribution once the candidate becomes aware the contribution is prohibited.
Alaska courts generally apply a strict construction to criminal statutes, and
if the Legislature intended to subject candidates to criminal sanctions for a
knowing retention of a prohibited contribution it should have expressly said so.

The second problem concerns the months between the act and the time when
a candidate becomes aware the contribution is prohibited. Although your
attorney may advise otherwise (AS 15.13.122), the staff sometimes strays into
principles of hornbook criminal law. One of those has it that nc crime is
committed unless there is a concurrence of knowledge and acceptance at a single
point in time. 21 Am.Jur.2d Criminal Law sec. 129 (1981); AS 11.81.600. An
act ls not criminal unless accompanied by a conciousness of wrongdong, and
persons are not subject to criminal sanctions for guilty thoughts alone. 1d.;
AS 11.81.610. Knowledge obtained through the results of a staff preliminary
investigation may be an independent subsequent event that cannot make an
innocent act Into a criminal one. Id. at sec. 4; Also see U.S. v. Fox, 95 US
670, 24 L.Ed. 538; Terry v. US, 131*T 2d 40 (8th CTrT"T517); Stern, e"Consciousness
of Wrongdoing," 1Ak. L. Rev.l (1984); Miller, Handbook on Criminal Law, 821 notes
39-41, (1934).
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SUMMARY OF PROCEDURES FOR RECEIPTS

To review the accounting procedure, here is how the card system works, and
what should be done at each step.

1. collect the receipts both from the mail and from the direct sources.
2. Determine that oil receipts are legally acceptable. Receipts should
be divided into three groups:

a) Receipts and contributions that are clearly legally
unacceptable. These receipts should be returned to the
contributor immediately.

b) Receipts that are questionable as to whether or not they are
legally~acceptable. These receipts may be deposited, but a
log should bemaintained to determine the work you have
performed, or documentation received, to ensure their
legallity. Call the Commission staff for assistance.

c) Receipts that are legally acceptable may be deposited.

(original emphasis)

It has been the staff"s general position that candidates are the first line
of defense against prohibited campaign practices. The candidate should initially
take some affirmative efforts to determine the legality of all contributions.

In most cases, a single personal check from an individual within the aggregate
limitation which appears inall other respects to be normal on its face isall
that isrequired. However, checks in excess of the contribution limitare  highly
suspect and should call for more intensive investigation with subsequent reporting
to the APOC of the efforts made to determine the legality of the contributions.

The staff believes there is no evidence for a showing of a lack of reasonable
care by the candidates with respect to acceptance of personal checks from the
Quadrant employees. They appeared normal on their face as individual contribu—
tions under the present regulatory system.l

iThis is not to say blind acceptance of a series of over $100 checks at a fund—
raising event attended by persons who have known close occupational connections
to the Quadrant companies is reasonable future conduct. Proposed 2 AAC 50.357
provides that a person cannot loan or advance money for contributions by agents
or employees, and a candidate has an affirmative duty to make some inquiry or
acquire documentation showing no prohibited contributions are being accepted by
the campaigns. Candidates should raise their own concerns and adopt procedures
to detect questionable contributions and return those that cannot be determined
to be legal.

Frankly, the APOC spends as well as collects a substantial amount
processing and disposing of the well thoughtout citizen®s complaints that are,
in large part, directly drawn from the candidate®s Campaign Disclosure State—
ments. Indeed, a citizen saw the tip of the Iceberg in this instance and
sought a staff preliminary investigation which indirectly alleged that certain
candidates failed, at a minimum, to do their jobs and screen contributions so that
reasonable compliance is had with AS 15.13.070. If all the candidates did their
jobs in this Instance, there would be no cause to complain and this, as well as
all other prior matters in this proceeding, would have largely been unnecessary.
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The Quadrant Contribution Fund Campaign Disclosure Statement show
single checks from the Fund were received by two candidates who have yet to
return any excess. They are:

It
Fink Flood
5/31/84 $2,000 7/27/84 $3,000
9/19/84 3,200
10/01/84 1,000
Total $6,200 $3,000
Total Excess $5,200 $2,000

The staff position in prior matters has been that AS 15.13.070(a) clearly
sets forth a $1,000 contribution limit in Alaska, and that a candidate should
exercise special care in the handling and reporting of maximum contributions.
It would be clear to the staff that if these contributions were not reported
at all, civil penalties for substantial noncompliance with the law would be a
proper administrative remedy. 2 AAC 50.390(i).

, Unlike the employee contributions, the Fund checks exceeded the contribu—
tion limit in the aggregate and individually, and do not appear regular on
their face. From the written responses, the staff can safely conclude the

recipient candidates raised no questions at all regarding the legality or the
source of such large campaign contributions and incorrectly assumed through
inaction that the Fund checks were proper. Eventhough the group regulatory
framework in existence at the time the events took place was not a sterling
example of clarity, the staff feels the lack of inquiry and disclosure to the
APOC staff at the time they were accepted was unreasonable under the
circumstances.

Therefore, the staff recommends this matter be concluded by the issuance
of a Letter of Admonition to recipient candidates who have failed to return
excessive contributions from the Quadrant Contribution Fund.

ALASKA STAR

The Abood complaint also alleged that candidate Flood received an excessive
contribution from an unregistered group, to wit: Alaska Star. The amount of the

contributions”received and reported by Mr. Flood totalled $2,600.00. The alleged
excessive contribution was $1,600.00. The Flood campaign has not, as of yet,
been sent written demand to return the excess to Alaska Star. As you will also
recall, the Alaska Star matter was resolved by a Consent Agreement, and Alaska
Star paid an amount to the state general fund.

The Flood campaign was the lone recipient of the Alaska Star largesse, and
none of the individual checks exceeded $1,000.00.

Like the Quadrant matter, the first issue to be addressed is whether there
is some evidence upon which to form a belief to conclude Mr. Flood knowingly
received an excessive contribution. AS 15.13.070(a); AS 15.13.120(a)(6).
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The written responses by Mr. Flood"s attorney and investigation of Alaska
Star reveals that fundraising tickets were sold to agents of Alaska Star on
September 17, 1985. Each of the independent real estate agents with the firm
had an account with Alaska Star through which they received their share of
commissions on real estate sales. Alaska Star®"s attorney points out (and we
have no reason to doubt), it is a common practice in the real estate industry
for a broker or other person who may be in control of the commission account,
to advance funds to agents as a loan to be repaid from future commissions.
All or most of the political contributions to Mr. Flood by the agents were made on
Alaska Star checks from the commission accounts, some of which were earned because
the condition for payment to the agents (completion of the real estate sales) had
been fulfilled. However, others (more than two) had not received nor were they
entitled to commissions because the underlying property sale has not been completed,
with the result the advance on future commissions was a loan.

After notice of the complaint, Mr. Flood responded through his attorney he
believed at the time that each of the agent"s contributions came from their
"individual business accounts”™ that were, presumably, completely vested at the
time they were made. He asserts that as far as he was concerned, and after
inquiry, each of the agent contributions was individual. Corroboration the
campaign was concerned about the Alaska Star contributions came in the form of
an attachment filed with Mr. Flood"s 30 Day Pre-general Campaign Disclosure
Statement which, incidentially, came before the complaint was filed in this
instance. Further, an appearance was had 1n the APOC offices by Ms. Myrna Flood
at the time the report was filed (October 11, 1984) explaining that each of the
independent agents had purchased fund raising tickets from their individual accounts.

The staff believes it can show from the facts that the candidate received
a contribution in the aggregate that exceeded the $1,000 contribution. It is
clear that checks were issued, funds were drawn, and then deposited and reported
by the candidate. The candidate exercised the minimal dominion and control
over the funds to sufficiently conclude that the campaign received or accepted
the campaign contributions. However, the crux of the matter is not whether they
were in fact received, but whether the candidate knew at the time they were
received that he accepted an excessive contribution from a political group that
was, 1In this case, unregistered.

There are three general types of mental states defined in Title 11 of
the Alaska Criminal Code which may be applicable to the Campaign Disclosure Law
and the various criminal offenses contained in AS 15.13.120. They range in
severity froi*the most to the least culpable. For our purposes, the "Knowingly"
element of AS 15.13.120(a)(6) should be synonymous with the definition of
"knowingly"™ in the criminal code,* which provides:

*The criminal definitions of culpable mental states are expressly limited to
crimes contained in Title 11, AS 11.81.900(a), and are not applied by express
language to crimes not contained in the criminal code. However, such an
interpretation could easily be made when attempts are made to define "Knowingly"
in AS 15.13.120(a)(6). The Campaign Disclosure Law does not define "Knowingly,"
and there is no provision in AS 15.13 that "knowingly"™ is anything less than

what is contained In the criminal code.
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a person acts "knowingly" with respect to conduct or to a circumstance
described by a provision of law defining an offense when the person

is aware that the conduct is of that nature or that circumstance
exists...(or)...aware of a substantial probability of its existence,

unless the person actually believe it does not exist..AS 11.81.900(a)(2).
(My emphasis)

An actual awareness by the defendant that conduct is wrong is also applied to

crimes that provide a "reckless" culpable mental state. A "reckless" criminal
act occurs

...when the person is aware of and consciously disregards a substantial
and unjustifiable risk that the result will occurr or that the circum-
stance exists; the risk must be of such a nature and degree that
disregard of it constitutes a gross deviation from the standard of
conduct that a reasonable person would observe in the situations...

AS 11.81.900(a)(3). (My emphasis)

"Criminal negligence"™ 1is the least culpable conduct and the easiest for the
prosecution to prove. Supra, Stern, at 44. It occurs when a

...person fails to perceive a substantial and unjustifiable risk that
the result will occur or that the circumstance exists; the result must
be of such a nature and degree that the failure to perceived it
constitutes a gross deviation from the standard of accrue that a
reasonable person would observe in the situation. AS 11.81.900(a)(4).
(My emphasis)

The difference between "reckless" and "criminal negligence” has been explained
in Andrew v. State, 653 P.2d 1063, 1066 (Alaska Ct. App. 1982). Quoting from

the Alaska Senate Journal Supp. No. 47 at 142 (June 12, 1978), the Appeals
Court stated:

The test for recklessness is a subjective one-the defendant must actually
be aware of the risk. On the other hand, if criminal negligence is the
applicable culpable mental state, the defendent will be criminally

liable if he "fails to perceive a substantial and unjustifiable risk

that the circumstance exists.” The test for criminal negligence is an
objective one-the defendent®"s culpability stems from nis failure to
perceive the risk. Jd. (My emphasis)

As a higher standard of culpability, "knowingly,"” like its lower case counterpart
"recklessly," requires the defendant to be subjectively aware the conduct is
wrong, and it is a complete defense to a "knowing" violation if the defendant
actually believes the conduct is permissable. AS 11.81.610(c). It is more

than "reckless™ or "criminally negligent” conduct, and, indeed, far exceeds

the requirement in civil cases that liability be founded upon ordinary negligence
(e.g., both require a gross deviation from the standard of conduct that a
reasonable person would observe in the situation.)
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As shown in the foregoing, a "knowing" acceptance of an excessive contribu—
tion is a relatively serious culpable mental state. It requires the candidate
to have subjective knowledge of all constituent elements of the offense. This
case, at a minimum, requires the candidate to be aware of the campaign®s
receipt of a payment in excess of $1,000 which has as its purpose the intent
to influence the outcome of an election. This element is relatively simple
because the definitions of '"candidate,"” "contribution™ and the limit are
clearly set forth in the statute, and staff assumes there could be no real
dispute Mr. Flood was subjectively aware of these elements at the time the money
was accepted by the campaign.

A notice of hearing must also allege the status of the contributor as a
political group, and that the candidate was subjectively aware of the group®s
status at the time. This in turn requires the candidate to know that joint
action existed when a broker loans funds to an agent for political contributions.
Even if there is sufficient proof Mr. Flood was aware of the nature and consequences
of the lender-borrower relation between the broker and agent, it is not clear
under present regulations that a candidate would know that acceptance of a
contribution in excess of $1,000 in the aggregate from such persons or groups
is prohibited, at least by a specific APOC regulation that can withstand a narrow
scrutiny in a criminal proceeding.* Therefore, the staff recommends no further
criminal action.

The last matter for the Commission to consider is whether a Letter of
Admonishment should issue to Mr. Flood for accepting this series of checks from
Alaska Star.

In the Quadrant matter, the staff recommended admonishment against a
candidate who failed to investigate or make any inquiry whatsoever of a single
check 1in excess of $1,000. It is the staff v*ew maximum contributions are the
most important under the act, and a candidate has the affirmative obligation
to comply with the minimal bookkeeping functions or obtain written assurances that
irregular contributions are proper.

In the Flood/Alaska Star matter, the candidate received a series of
checks from a single source, ostensibly from separate vested commission
accounts, none of which exceed the $1,000 limit.

In thi» situation, the staff would recommend Admonishment if the
contributions were questionable on their face and the candidiate failed to
make 1inquiry and receive written assurances from the contributor or the APOC
staff that the contributions were proper. Eventhough there may be some

¢Proposed 2 AAC 50.356 and 2 AAC 50.357 hopefully provide the specificity
necessary for a criminal prosecution.
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evidence to support a conclusion the contributions are questionable on their
face, the staff finds the candidate complied to a minimum with the duty to
investigate, inqu+re, and inform the APOC staff. In short, Mr. Flood did
everything the candidate"s manual told him to do and the staff finds no
basis for admonishment in this situation.

cc: Senator Mitch Abood
Bill McConkey
Chuck Dunnagan, Esq.
Richard Fossey, Esq.

Attorney General
Tom Fink

Don Smith



MEMORANDUM State of Alaska

to Commission Members DATE: June 13, 1984
TELEPHONE NO: f8‘ \)
- - S CT: - R
FROM: Theda S. Pittman VBJECT Expenditures Before Filing

Chris Johansen

On Tuesday, November 1, 1983, the Al Adams for State House campaign
held a fundraiser at the home of Rita Gittens of Gittens Construction, Inc.
The costs for the event were $2,567.43. The event grossed approximately
$28,000.00 in contributions. Representative Adams filed his Declaration of
Candidacy on November 1, 1983. The invitations for the event were paid for
by lce Block on October 18, 1983 in the amount of $53.00.

The campaign reported a paid expenditure on October 31, 1983 for travel
costs in the amount of $391.00 and payment to Adams Management Service of
Kotzebue in the amount of $217.25 for sausage. Gittens Construction, Inc.
was paid on November 21, 1983 the amount of $1,819.18 for goods and services
previously paid by the firm in connection with the November 1, 1983 fund-
rai ser.

Beginning on October 28th and continuing until November 11, 1983,
Rita Gittens, Carol Gallant- and Gittens Construction, Inc. paid for or
presumably incurred costs for fundraiser goods and services. Rita Gittens,
Carol Gallant and Gittens Construction, Inc. each contributed $1,000.00 at
the November 1, 1983 fundraiser. The Gittens group (Carol Gallant,
Rita Gittens, and Gittens Construction) were reimbursed by the Adams
campaign on November 21, 1983.

The above facts may disclose a number of violations of the Campaign
Disclosure Law. Several potential violation were described in a letter to
Representative Adams dated May 7, 1984. Pages 1-4. Represenative Adams”
well thought out reply is dated May 28, 1984. Pages 5-11.

Based on the Adams®" Year-end Report, voluntary disclosures to date, and
Representative Adams®"- correspondence, staff finds that none of the potential
violations of the Campaign Disclosure Law justify criminal referral to the
Office of the Attorney General. However, staff finds that the Representative
has made mistakes of law and not properly reported his 1983 campaign activities.

Excessive Non-monetary Contributions

The Campaign Disclosure Law defines a "contribution”™ to include

payment by a person other than a candidate or political party,
or compensation of the personal services of another person which
are rendered to the candidate or political party;" AS 15.13.130(2).
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This statutory reference has been further interpeted by the Commission to
provide that a business in which the candidate is involved (corporation or
partnership) 1is a "person other than the candidate” and limited to paying
campaign debts to the extent of $1,000.00 for each calendar year. Assumed
Debts Policy Decision 15.13 - 84.2. Likewise, even the temporary assumption
of a campaign debt by someone other than the candidate is counted as a
contribution and subject to the $1,000.00 limit.

It is the position of staff that a non-monetary contribution is made when
a person other than the candidate pays for and delivers the goods for the
campaign®s use, regardless of whether the candidate has made a promise to
reimburse. AS 15.13.130(2). Staff considers the words "payment" to define
when a contribution 1is made, with the last act necessary to complete the
transaction being delivery of the goods for the candidate®"s use and benefit.

Representative Adams"™ position is that Gittens Construction, Rita Gittens,
and Carol Gallant (hereinafter referred to as "Gittens group"™) paid for the
fundraiser goods as a matter of convenience, and that he stood at all times
ready to reimburse them for their costs. He argues that the payment by the
Gittens group gave rise to an accrued expenditure for which payment was made

within 30 days.

Staff notes the Commission considered a similar position at its August 26,
1981 meeting, wherein the Commission noted the practice of Gittens advancing
unlimited campaign costs was 1irregular. However, the records of the Commission
do not show whether the Commission considered the matter a contribution or an
expenditure. It is the recent discussions of accruedexpenditures, assumed
debts, and loans which have clarified this type of situation

Based on the express terms of the contribution definition contained in
the Campaign Disclosure Law, it is the position of the staff that a contribution
in the amount of $1,819.18 was made at the time the Gittens group paid for the
goods and delivered them to the Adams®™ campaign. Representative Adams"
repayment for the costs originally borne by the Gittens groups is not a discharge
of an accrued expenditure but a refund of a campaign contribution which, 1in
this case, exceeded the $1,000.00 limit.

Although the mere fact the Gittens group 1is not in the retail business
is not a controlling factor, staff notes Representative Adams®™ has consistently
stated that the informal arrangement arises between "friends" who advance costs
as a matter of convenience so that fundraisers can be run in urban centers.
Staff can appreciate Representative Adams®" logistical problem, especially in
light of the financial realities of a rural campaign. However, staff interprets
AS 15.13.130(2) broadly to include campaign receipts from whatever source
derived and including goods donated to the campaign. Staff cannot, under
these circumstances, interpet the Campaign Disclosurelaw to allow friends and
supporters to circumvent the $1,000.00 limit by donating non-monetary support
to the candidate.
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Staff considers the prompt repayment of the Gittens®™ group in this instance
not to indicate an intent to circumvent the law, especially when the candidate
voluntarily disclosed all details of the transaction. Further, Representative
Adams seems to have formulated a sufficient legal argument, although erroneous,
that negates an intent to violate the law. However, staff recommends the
Commission remind the Gittens group of the requirement to file a "Statement
of Contributions”™ within ten days for any further non-monetary contributions
to the Adams campaign.

Pre-Filing Expenditures

AS 15.13.100 prohibits a prospective candidate from making expenditures
prior to filing a Declaration of Candidacy unless they are made for personal
travel, opinion polls or surveys. It further prohibits others acting on
behalf of the candidate from paying or incurring pre-filing expenditures for
the benefit of the prospective candidate. Representative Adams®™ 1983 Year-end
Report shows he directly made two paid expenditures on October 31, 1983:

Alaska Airlines - payment for campaign worker air travel, $291.00

Adams Management Service - sausage for fundraiser, $217.25.

Both of the foregoing expenditures occurred prior to filing the
Declaration of Candidacy and are impermissable under AS 15.13.100.

Gittens Construction, Inc. also made or incurred expenditures in the
amount of $1,819.18 for the benefit of the Adams®™ fundraiser prior to
November 1, 1983.

Representative Adams contends that he agreed to reimburse the Gittens”
group prior to filing his Declaration of Candidacy and that no payment was
actually made by the campaign until November 21, 1983.

Staff considers it somewhat conclusive that Mr. Adams agreed with the
Gittens group prior to filing his Declaration of Candidacy that the Gittens
group would pay for and incur expenditures for his campaign®"s benefit.

It is staff"s position that the Gittens®™ group m'is Representative Adams
agents and acting in all respects as if the Gittens®" group were extensions
of the future campaign of Representative Adams. AS 15.13.100 prohibits
agents of the campaign as well as the candidate himself from incurring or
making payment of unauthorized pre-filing expenditures.

Registered Treasurers

AS 15.13.060(a) prohibits persons from making campaign expenditures on
a regular basis unless they have registered with the Commission. A general
unstated purpose of AS 15.13.060(a) is to insure that those registered with
the Commission have some understanding of the recording and reporting
obligations under the Campaign Disclosure Law.
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The staff is of the position that persons acting on behalf of the

candidate or campaign are subject to the same pre-registration requirements
as those directly involved ii. managing the candidate®"s campaign. Therefore,

the staff is of the position that Reoresentative Adams and the Gittens®" group
failed to register with the Commission prior to paying or incurring pre-filing
expenditures.

Proper Identification of Fund-raiser Invitation

The fundraiser invitations were identified properly by Ice Block as
evidenced by the copy provided by Representative Adams.

Unreported Monetary Contribution

Representative Adams indicated he received the Cominco-Alaska contribution
after the first of the year and, hence, it was not reportable on his 1983 Year-end
Report. Such delayed delivery is not uncommon, although staff believes that such
contributions should be forwarded directly to the contributor rather than being
delivered through an intermediary.

Conclusion

Staff finds that the payments for goods by the Gittens®" group was an
excessive non-monetary contribution until repayment was made by the Adams
campaign. The advance payments were clearly intended to benefit the Adams
campaign and are included within the contributions definition. Staff
further finds that the Gittens group made excessive contributions to the
campaign and that Representative Adams refunded the excessive portions.
Further, staff finds that Representative Adams made pre-filing expenditures
directly and through those acting on his behalf. Lastly, the Gittens group
made and incurred pre-filing expenditures for the Adams campaign and should
have been registered as treasurers or deputy treasurers.

Staff recommends the Commission not find probable cause to believe a
violation of the Campaign Disclosure Law has occurred, but that the
Commission direct staff to admonish Representative Adams against committing
further violations.
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The Honorable Mitch Abood
Chairman, Senate State Affairs
Alaska State Senate
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Juneau, AK 99811

Dear Senator Abood and members of the Committee:

At its April 23-30 meeting, the members of the Alaska Public Offices
Commission reviewed the April 23, 1985 Issue paper written by the law firm
of Gross & Burke provided by your office. Following 1s a summary of their
reactions to the questions posed 1in the papers. I have referenced the
questions by subject and Individual number.

I apologize for the general lack of background information in the fol—
lowing summary. The Commission wanted to provide the Committee with a
written response prior to tomorrow"s meeting. Hence, |1 found it necessary
to focus on their decisions without extensive background material.

CONTRIBUTIONS TO CANDIDATES & EXPENDITURES BY CANDIDATES

1. As a group, the Commission presently has mixedfeelings about in—

creasing the contribution limitation to $2,000. For the past three years
the Commission recommended the Increase without success. As Individuals,
the Commission members have mixed reactions. Some members still feel the

"Increase is appropriate; others would just as soon see the proposal dropped.

2. The Commission continues to support strongly Its"recommendation
that the threshold for disclosure of a contributor®s identify be Increased
from “more than $100" to "more than $250."

3. The Commission disclosure of campaign expenditures continues to
be a valid request for information from candidates and political groups.
Both the public and campaign contributors have a legitimate Interest in i
the use to which campaign funds are put. The purpose of a campaign expend—
iture is to "influence the outcome of an election.” Donors have the right
to information which will allow them to determine whether their funds are
being used for the purpose intended. °

axa& s -
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From a practical standpoint, the reporting activity associated with ex—
penditure schedules is probably the easiest requirement with which campaign
treasurers have to cope. Absent the reporting requirement, any well managed
campaign would, of necessity, maintain this Information, The accurate re—
cording of accrued expenditures and their payment 1is necessary to avoid un-—
reported contribution activity.

4. It should be noted that 1t was about five years ago that the Com—
mission discontinued an active effort to request the Supplier of Services
reports specified in AS 15.13.040(f) and ,110(d), Once the Commission
stopped requesting the reports, suppliers stopped filing them. There are
no records of a single public protest regarding the the absence of such re—
ports.

It is true that the purpose of the requirement was to give the Commis—
sion a tool to monitor whether candidates complied with the spending limits.
The U.S. Supreme Court decision striking down those limits obviated the need
for the cross-check, except perhaps in individual 1instances where under-re—
porting was alleged. The Commission was never staffed at a level which
would allow the cross-checks to occur. Since the statutory due date 1s 30
days after the election, the reports were of little practical use except to
create an Interesting statistical table.

Information about candidate time buys from radio and television sta—
tions ls available by federal law in the public files of the broadcast sta—
tions. The Commission seldom encounters an investigatory situation which
requires information from a supplier; when 1t does, subpoena power woulxl be
used if necessary to obtain the information.

If the requirement were repealed, the Commission may specify In its
bookkeeping requirements that a campaign obtain and maintain an itemized
listing of services and sub-suppliers when it made a payment to a supplier
which included goods and services from other suppliers.

CONTRIBUTIONS TO PACS AND PARTIES AND EXPENDITURES BY PACS AND PARTIES

1. The Commission 1s aware of isolated instances where Individuals
have given significant contributions to PACS. The absence of any computer—
ized recordkeeping has prevented any thorough analysis of these statistics
by the Commission. However, the Commission shares the general dismay of
campaigns and of the public at the ever-increasing costs of running for of—
fice, The Commission would support proposals which have a realistic hope
of curbing those costs.

2, See number 1 above. The Commission is generally supportive of the
need for a strong party system in American democracy. Many years ago when
the proposal to exempt parties from the contribution limitation was first
advanced, the Commission supported 1t 1n the belief that Such an exemption
would encourage strong political parties 1n Alaska. So long as parties do
not abuse their exemption from the limitation by funnellng money dedicated
to particular candidates, the Commission will [likely continue to support
party exemption from the limitation.






Senate State Affairs -- May °(¢ 1935 — Page 3

3. See number 1 above,

4. The Commission believes circumvention of the contribution limit
through "earmarking"™ is prohibited under the current provisions of AS 15.13.
For example, if Individual contributor X gives political party Y $500 with
the agreement that the funds will go to candidate Z, then a violation of
the 8.070(d) ban on contributions in the name of another has occurred even

though no excessive contribution has been made. |If employee X tells employ—
er Y to wlthold $2,000 from his or her pay and give 1t to candidate Z, then
employee X has made a contribution exceeding the $1,000 limit - assuming

the employee specified a candidate by name and the employer exerted no dir—
ection or control over the selection.

5. The issue of "independent"” expenditures will always be a difficult
one and may never be subject to 10055 successful enforcement. The Commis—
sion has long understood, based on Buckly v. Valeo, the concept that inde—
pendent expendlturas can not be limited. It has a regulation, 2 AAC 50,351,
which works well for explaining the concept of "independence" to a layper—
son. However, public knowledge that independent expenditures are unlimited
has not been widespread and the Commission has had no major case which chal—
lenged a Commission ruling on independence.

Statutory criteria for independent expenditures are desirable, but at
present the Commission has no specific drafting suggestions. One area
would could be explored concerns the individuals who make the expenditures
and whether they have any relationship to a candidate"s campaign committee.
U.S. House and Senate committees have both held extensive hearings on the
subject of Independent expenditures and maybe worth Ifurther research.

USE OF CAMPAIGN FUNDS, SURPLUS FUNDS, DEBT REPAYMENT.

1. The Commission recognizes that 1t would be difficult to define or
monitor what expenditures were "legitimate campaign expenditures.”™ Campaigns
are creative endeavors and they frequently devise unusual methods of promot—
ing their candidates or their causes. One candidate may need a haircut be—

fore a TV appearance; another may field an athletic team. In practice,
there have been few examples of direct expenditures out of a campaign which
were irrelevant to the campaign process. Sometimes successful candidates

who leave their surplus in a campaign account between elections will spend
funds periodically for office-related expenses. This causes potential prob-_
lems with the ban against expenditures before filing, but does not appear to
be a particularly offensive use of campaign funds. *

2. The Commission feels strongly that 1t would be appropriate to ban
candidates from taking surplus campaign funds as personal 1income exceeding
their own personal contributions. This should be of particular concern
from a public policy standpoint since public funds are the source of the
Political Contribution Credits. The Commission feels that charitable con—
tributions, holding funds for a future election, or making contributions
to a political party should be considered legitimate means of disbursing a
surplus. The State would also be an appropriate recipient.
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3. The Commission believes it would be appropriate to require that
campaigns terminate within a year of the election. The process should re—
quire the payment of all outstanding vendor debts and personal contribu—
tions. If that 1s financially impossible, Commission review, would be re—
quired to determine how much can legally be converted to contributions
through forgiveness and to assure that no Inappropriate write-offs of debts
occur. Candidates should be required to declare, at the time they make
their own contributions, whether they Intend repayment to themselves for
personal contributions. No fund-raising to repay personal contributions
should be allowed after the deadline.

The suggestion of one year is a compromise between various suggestions
which have been made including prohibiting all fund-raising after the elec—
tion or requiring termination in 60 days, 90 days, or by the end of the
year of the election. The Commission 1s concerned that post-election fund-—
raising frustrates the purpose of disclosure before the election, but it
feels that allowing no personal contribution recovery is dlsadvantagous to
newcomers attempting to run.

CRIMINAL PENALTIES

The Commission suggests that revision of the criminal section of AS
15.13 could benefit from an anaylsis and comparison with the criminal code
which was revised after the Campaign Disclosure Law was enacted. Whether
the mental element required should be knowingly, recklessly, grossly ne—
glectful, or willful 1is a Legislative concern but would be helpful to deter—
mine where campaign disclosure violations fit in the overall scheme of
Alaska®s criminal law.

The Commission would caution against an attempt to establish a complex
system of categorizing various potential violations. Within broad public
policy guidelines, effective enforcement should allow the Commission®"s re—
ferral process the power to make appropriate differentiations based on spe—
cific cases. One of the major reasons a citizen commission 1s appropriate
for the administration of the Campaign Disclosure Law 1is the fact that
those who are subject to the Law have a wide range of experience and acitiv-
ity level. A citizen commission is a cost effective way to provide a review
process prior to referral to the Attorney General One of the most important
functions a citizen commission can perform for the public Is to screen out
cases which would be an inappropriate use of the public"s criminal justice
facilities.

Two points of Information about the current situation should be noted.

Prior to 1980, the Commission operated under the belief that Intent was not
esupposed to be part of its considerations when deciding whether a criminal

violation had occurred. In 1980, when the Commission referred Bill Parker
to the Attorney General®s Office for failure to report contributions, the
case was returned to them, with verbal instructions to investigate willful —
ness prior to making such referrals. The Commission continues to adhere to
this advice in criminal referral matters.

The 1980 enactment of a one year statute of limitations 1n AS 15.55.130
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should not he regarded as superceding the four year limit in AS 15.13.120(e).
In point of fact, the Election Code had a one year statute in 1974 when the
Legislature enacted AS 15.13 with its own separate four year limit. A trun—
cated statute of Ilimitations simply conveys the message that a violation
which can be successfully concealed is no longer a violation, Since the
terms of Governor, Lt. Governor, and State Senators are four years in dura—
tion, the four year statute of limitations is necessary and logical.

CIVIL PENALTIES AND PROCEDURES

1. At present, the statute establishes the maximum civil penalty for
a reporting problem based on the per day rate. The other factors listed 1n
the Issue paper are items which the Commission takes Into consideration 1n
the process of mitigating an appeal. A rigid classification system by
statute would be less capable of responding appropriately to the changing
circumstances of the various violations.

2. From the Commission"s perspective daily fines are working reason—
ably well and probably do not need statutory amendment unless there is a
desire to increase the per day rate. Historically, theCommission took
lenient stance when the Law was new and not well publicized. In the fall
of 1983 the Commission adopteda policy which provided for a less lenient
approach. The success of thatattitude was noticeable almost immediately
for those who report under the Lobbying Law. Those who had to pay full
fines quickly spread the word among others and late reports are now virtu—
ally unheard of among lobbyists or their employers. Unfortunately, polit—
ical groups and candidates are numerous and not in contact with each other;
they have not made the same amount of progress in timely reporting in the
18 months since the Commission adopted its sterner policy.

The Commission is presently working on a revised regulation for civil
penalty assessments for Campaign Disclosure, Although the outlines are not
complete, 1t appears there will be no more $1 per day fines and that the
full statutory amount of $50 per day will apply to 7 Day Pre-election re—
ports and 24 Hour Reports. The Commission has yet to discuss a staff pro—
posal that would allow lower rates only for municipal campaigns in commun—

ities of 5,000 or less.

3. There 1is already a maximum limit on the total amount of dally
fines set by the statute in that there is a per day maximum and a statute
of limitations. The Commission would oppose a proposal to allow dally
fines to accrue only from the date the Commission notifies someone. That
would be an arbitrary because it would depend on the staff"s limited re—
sources.

4. The Commission would welcome civil penalties for violations such
as the "paid for by," for excessive contributions, and for contributions in
the name of another. An awareness of such provisions 1n other states sug-—
gests that $10,000 per violation would be appropriate.

5. In reality, neither the staff nor the Commission assesses the pre—
sent civil penalty. It is set by the statute. The notice of assessment

a
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merely Indicates what the total amount could be. Many people simply pay.

For those who do not, AS 15,13,125 is clear about the process of appeal.

Under the current law, the respondent receives a notice of the maximum
amount and may decide whether to pay or appeal. It would be unnecessarily
burdensome on both the respondent and the Commission to require the respond—
ent to appear before receiving notice of the amount with a second appearance
necessary to make an appeal. Civil penalties such as those discussed in

number 4 would be subject to the hearing process of the Administrative Pro—
cedures Act.

6. For violations subject to the flat rate discussed 1n number 4, the
safeguards of the Administrative Procedures Act would dictate the process,
as well as the evidentiary rules, the Commission would use. Such 1s intend-
eed to assure due process and limit procedural discretion. One of the major
advantages of the limited per day civil penalties for reports is that the
citizen commission can mitigate as appropriate to the specific factual cir—

cumstance. In effect, the punishment fits the infraction without requiring
a candidate or group with few resources to hire an attorney just to write
an affidavit or speak to the Commission. The presumptive approach would

be very difficult to draft and would likely create much controversy in sit—
uations where the Commission would have no discretion to take the facts in—
to account.

7, All of the confidentiality suggestions in this discussion for lim—
iting the Commission or Its staff fail to take Into account the fact that
there are no restrictions on the complaintant. It is the complaintant who
initiates contact with the press in these matters, not the Commission staff.
A gag order on the agency would also deprive the respondent and the public
from any informational statements about dismissals for failure to allege a
violation.

PUBLIC FINANCING

In discussing this issue, the Commission simply was unable to endorse
the concept, “heir major reservations have to do with the fact that a pub—
lic financing tund arrangement is subject to considerable abuse of public
funds, whether intentional or inadvertent, An even larger stumbling block
for some of the Commissioners relates to the effect of Independent expendi—
tures 1in campaigns where some candidates have agreed to limits. Under pre—
sent budget restraints, a public financing system is unworkable.

CONCLUSION

In the -ourse of the discussion, the Commission asked that 1 affirm
their belief that statutory amendments are needed in other subject area*
which they listed in their 1985 proposal. Of particular Importance 1s the
need to amend AS 15.13.100, by reversing the ban on expenditures before
filing and specifying that those who act like candidates are subject to the
Law regardless of whether they"ve filed a declaration; strengthening group
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registration and reporting requirements; and banning the use of raffles to
fund activity reportable under AS 15.13,

The Commission |Is hopeful that the Committee will find the forgoing

remarks useful and looks forward to further efforts lIn improving the disclo—
sure laws.

Sincerely,

ALASKA PUBLIC OFFICES COMMISSION

Theda Pittman
Executive Director

cc: Rebecca Burch, Special Assistant
Dept, of Administration
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JUNEAU, ALASKA 99801
AVRUM M. GROSS (907) 586-2777

SUSAN A.BURKE

April 23, 1985

Dear Committee Member:

During the last two months, we have collected and reviewed
a great deal of information concerning the campaign disclosure

law and how that law is administered in this state. We are rapidly
reaching the point where we can begin drafting revisions to the
law. Before we prepare the first draft, however, it would be ex—

tremely helpful to discuss with the committee a series of very
basic policy issues that have emerged as a result of our initial
review.

Attached to this letter you will find a series of issue papers.
What we have done 1is to divide the various aspecJs of the law into

a number of broad categories. For each of the ca_egories we have
outlined the major provisions of law as tney exist today. Using
those provisions as a foundation, we have posed a series of issues
concerning the law. We would like to take the committee®s time

to go over these issues one-by-one. Obviously, we do not expect
consensus on every point. What we do need, however, 1is a sense

of what is most important to the committee and the basic direction
the committee would Like us to take on these fundamental 1issues.
Using the comments made at the committee meeting 1iIn response to
the questions raised, we will draft revisions which reflect as
nearly as possible the changes we believe the committee supports.
That draft should be ready within a few months and will be pre—
sented to the committee at that time.

We would appreciate it if you could review the issue papers and
be prepared to discuss them at the committee meeting which Chairman
Abood has scheduled for May 2.

Yours very truly

GROSS & BURKE

Avrum M. Gross

Susan A. Burke
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Contributions to PACs and Parties and Expenditures by PACs
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le CONTRIBUTIONS TO CANDIDATES AND EXPENDITURES BY CANDIDATES
A. Contributions by Individuals

Under present law individuals are restricted in the amount
of contributions they may make to a candidate. Contributions in
excess of $1000 are prohibited.

There is no aggregate limit as to how much a particular in-—
dividual may donate to candidates so long as no single candidate
receives more than $1000.

All contributions in excess of $100 to a candidate must be
reported by the candidate®s campaign.

Contributions in excess of $250 must be reported by the in—
dividual making the contribution.

Cash contributions may not be made to a candidate 1in excess
of $100.

B. Expenditures

The act presently provides that campaign expenditures are
limited depending on the office sought. That limitation has been
ruled unconstitutional. The court ruling does not apply to the
reporting provisions of the present law, which require that all
expenditures made by a candidate for "advertising 1in newspapers,
on radio or TV, or for publication, distribution or circvlation
of . . . campaign material” must be reported” Present law also
requires that persons or organizations providing certain services,
facilities or supplies to a candidate or group must report all
payments received in excess of $250. This latter provision,

however, has never been enforced by the Commission.



Contributions & Expenditures - 2
BASIC ISSUES

1. There 1is some feeling that the amount an individual may
contribute to a campaign should be raised from $1000 to some
other number. The Commission itself has supported a raise to $2000.
Federal law authorizes contributions up to $5000. Should the limit
be raised, and if so, to what amount?

2- There appears to be general consensus that the $100
figure, which is the amount that may be contributed without dis—
closure to the APOC of the contributor®s identity, should be
raised. The Commission supports a raise to $250. What should be
the 1increase, 1if any?

3. The law requiring the reporting of expenditures was
originally tied to the limitation on expenditures. The reporting
requirement is justified now only as a way to check the accuracy
of the contribution reports. For instance, if a campaign receives
$20,000 in contributions and spends $50,000, the implication is
that something is wrong. Is this check a sufficient justifica-—
tion for retaining the expenditure reporting provision?

4. The Commission does not presently enforce the provision
which requires certain suppliers receiving more than $250 in pay-—
ments from a campaign to report the payments received. Is there

any justification for continuing this reporting requirement?



2. CONTRIBUTIONS TO PACs AND PARTIES AND EXPENDITURES BY PACs
AND PARTIES

A. Contributions
There is no limit under present law on the amount of money
that an individual may contribute to PACs and political parties.
Under federal law an individual may contribute no more than $5000
to a PAC in a calendar year. There is no federal Ilimit on the
amount an individual may contribute to a party.
B. Expenditures (or contributions) by PACs and Political Parties
There is no limit in Alaska on the amount r litical parties may
contribute to candidates. PACs are presently lim.ced in the amount
they can contribute to candidates by the same limits that apply to
individuals. Specifically, the law states that the limit applies
to the amounts contributed to a candidate or spent "on behalf"
of the candidate. To the extent that the campaign "expenditure
on behalf" of a candidate is limited to $1000, the limit is un-—
constitutional if the expenditures are independently made and not
under the directicn of a candidate.

BASIC ISSUES

1. Federal law imposes limits on the amounts individuals may
contribute to PACs. Should similar limits be imposed under state
law?

2. Should any restrictions be imposed on the amounts individuals

may contribute to parties?



Contributions to PACs - 2

3. Present law imposes no aggregate limit on the amounts
PACs may contribute to candidates. Is any aggregate limit
desirable?

4. Limits on individual contributions to a candidate may be
circumvented by making contributions to parties and PACs that are
"earmarked™ for specific candidates. Under federal law earmarked
funds are limited to the same amount as could be contributed directly
to a candidate. Is such a limit desirable in state law?

5. Limits on the amounts PACs spend independently "on behalf
of a candidate™ or the amounts parties might spend on behalf of a
candidate are unconstitutional. What kinds of tests should be
imposed to determine whether an expenditure 1is truly independent
of a candidate™s campaign or whether it is simply an extension of

the campaign?



3e USE OF CAMPAIGN FUNDS, SURPLUS FUNDS, DEBT REPAYMENT

There are few statutory provisions regulating the use of
campaign funds. Contributions may be spent for political as well
as personal purposes.

The disbursement of surplus campaign funds after an election 1is
covered by APOC regulations. These regulations allow a candidate
to donate the money to charity, repay contributors, repay personal
campaign debts, take the money as 1income, leave the money in a
campaign account, contribute the money to other candidates or groups,
or transfer the money to an office allowance fund.

Campaign accounts may be maintained indefinitely as long as the
required reports are filed.

BASIC ISSUES

1. It is a common misconception that campaign contributions
may only be used for campaign purposes. Many other states do pro—
hibit spending campaign funds for personal purposes, but Alaska
has no such restriction. Should spending of contributions be Ilimited
to political purposes and, if so, what are the legitimate uses of
campaign funds?

2. The federal government and some other states prohibit taking
surplus campaign funds as personal 1income. Should the disbursement
of surplus campaign funds be restricted further and, if so, what
are the appropriate uses of surplus funds?

3. Campaign accounts can currently be maintained indefinitely.

Some states require that all campaign accounts be closed out within



Use of Campaign Funds - 2

a certain time period after the election. This means that all debts
must be taken care of and surplus funds must be disbursed 1in the
appropriate manner within the time allotted. What type of restric—
tions, 1if any, should be placed on the repayment of campaign debts
(particularly the repayment of those funds contributed to the cam—

paign by the candidate)?



4. CRIMINAL PENALTIES

The current law sets out a number of requirements and pro—
hibitions. "Properly completed reports™ must be filed at various
specified times both before and after elections. Those reports
must contain such information as the identity of contributors,
amounts of contributions, and the amounts and descriptions of ex—
penditures. The law prohibits making contributions 1in excess of
established limits, prohibits t-nonymous contributions and contri —
butions made 1in the name of another, and prohibits campaign ad-—
vertisements and literature without including "paid for by" 1in—
formation. Current law makes it a misdemeanor for a person to
violate any of these provisions - failing to file a report on
time, filing an incomplete report, making a contribution in excess
of the limit (regardless of the amount of the excess), or failing
to include "paid for by"” information on campaign advertisements and
literature. The law makes this conduct subject to criminal prose—
cution even if the conduct is inadvertent - except in the single
case of accepting illegal campaign contributions, which must be
done "knowingly.™ The maximum penalty up. miction is not more
than one year in jail or a fine of not more than $5000.
BASIC ISSUES

1. Should criminal r<- es continue to be provided for any
violation under the law, or should criminal penalties be re—
stricted to the most serious kinds of violations? What types of

violations are serious enough to constitute criminal conduct?
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Should 1inadvertent conduct continue to be a criminal violation, or
should criminal conduct under the law require an element of intent,
such as knowledge, recklessness, etc.?

2. Current law does not attempt to classify various types of
violations according to their degrees of seriousness. Are some
violations more serious than others? (For example, 1is exceeding
the contribution limit more serious than failing to report a
contribution? Is exceeding the contribution limit by $1000 more
serious than exceeding it by $50°? Is failing to file a report that
is due one week before the election more serious than failing to
file a report due 30 days before the election?) Should the various
kinds of violations be classified according to their degrees of
seriousness, with separate maximum penalties provided for each
degree?

3. Is the current maximum penalty (one year in jail or a
$5000 fine) sufficient for the most serious violations, for example,
those 1involving fraud or intent to deceive?

4. AS 15.13.120(e) establishes a four year statute of limita—
tion for bringing criminal prosecutions for violations of the
statutes establishing campaign reporting requirements and contri—
bution limits. Should this limitation period be shortened,
particv>arly in light of the one year statute of limitations
enacted in 1980 (AS 15.56.130) which 1is applicable to criminal

prosecutions brought for violation under the election code generally



5. CIVIL PENALTIES & PROCEDURES

Currert I ¢ (AS 15.13.125) establishes civil penalties for
the failure to file "properly completed” reports within the
specified time limits. Civil fines may be imposed for each day
the delinauency continues of up to a maximum of $10 per day or up
to $50 per day, depending on the type of report involved.

Under current law the Commission may 1imposefines up to the
maximum per day, or it may impose lesser fines. After a fine has
been imposed against a person, the law permits the person to sub-—
mit an affidavit to the Commission stating "facts 1in mitigation."
On the basis of that affidavit, the Commission may reduce or waive
the fine. However, the law currently provides no standards which
the Commission must follow in making these judgments.

There is no provision in the current law for civil penalties
for violation of any of the various limits on contributions, for
making anonymous contributions, for making contributions in the
name of another, or for failing to include "paid for by"™ sponsor—
ship information in campaign advertisements and literature.

BASIC ISSUES

1. Current law establishes only two classifications of civil
penalties - up to $50 per day for failure to file complete re—
ports of contributions and expenditures that aredue one week
before the election and up to $10 per day for failure to file
complete reports due at various other times before and after an
election. These two categories assume that the only factor af—
fecting the seriousness of a violation is time that a report 1is
required to be filed, regardless of whether the violation is

intentional or inadvertent. Is the time a report must be filed
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the only significant factor affecting the severity of penalties,

or should the various kinds of violations be broken down into ad-—
ditional classifications, with appropriate penalties provided for
each classification, depending on additional factors such as the
subject of the report (contribution, expenditure, 1identity of

group, etc.) or whether the violation was intentional or inadvertent?

2. Are daily fines the best way to encourage compliance with
the reporting requirements?

3. Current law allows daily fines to accrue from the date
the report was due until the person complies. Extremely high fines
are possible in cases where a person has failed to file one or
more reports or has omitted information in the report and a long
period of time goes by before the Commission discovers the viola—
tion and notifies the person of the alleged delinquency. If daily
fines are retained, should they accrue only from the date the
Commission notifies a person of a complaint or violation? Should
there be a maximum limit on the total amount of accrued daily fines
that may be imposed?

4. Current law provides for civil penalties only for failure
to file certain reports. Only criminal penalties are applicable for
receiving or making a contribution in excess of the limits, for
anonymous contributions, or for violating the requirement that
campaign ads and literature include "paid for by"” information.

Should civil penalties provided for these violations?
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5. Under current law when the Commission or its staff dis—
covers that a report has not been filed or that a report is in-—
complete, the staff computes the daily fine and assesses the
maximum accrued penalty. The person may then file an affidavit
with the Commission containing "mitigating facts," on the basis of
which the Commission may reduce or waive the penalty. Should the
person have an opportunity to be heard before a fine 1is imposed?

6. The present law gives the Commission wide discretion con—
cerning the ultimate amount of fines that will be imposed for any
violation of the reporting requirements. Should this discretion
be limited? If so, there are a number of things that can be
included in the law, either individually or in combination. One
way of limiting discretion would be to establish a larger number of
classifications for the various types of violations 1in accordance
with their degrees of seriousness, and including penalties for
each classification. IT it is desirable to give the Commission
some discretion in the amount of fine to impose in a particular
case, then the law could provide a range of fines for each category
of violation within which the Commission could choose. If it is
desirable to have more certainty in the fines that would be im—
posed for particular violations, then the law could establish
fixed fines, or perhaps "presumptive" fines. How much discretion
should the Commission have in determining the amount of a civil

fine?
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7. Current law 1is silent on the question of confidentiality
of Commission investigations, hearings and deliberations con—
cerning possible violations. It is likely that without specific
provision for confidentiality a court would hold that these matters
are open to the public. Should 1investigations, hearings and
Commission deliberations concerning complaints and alleged viola—
tions be confidential? If so, should the complainant have access
to confidential information concerning the progress of the in—
vestigation? And when should the proceedings become matters of
public record - (a) after any final determination by the Com-—
mission of a complaint or investigation, regardless of outcome?
(b) only after a final determination that a violation has been

committed? (c) only after a person appeals to the superior court?



