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S OU T H C E N TR A L  R E G I ON A L  TRAILS

SUPPORTING

T r a i l  Name T r a i l  II Quad II Known Use S u s p e c t e d  Use Docu m e n  ts Map s

IlcCord 13ay I 34 X

Qu z inkle 2 34 X

Neva Cove 3 34 X

K o d i a k - M i l l e r  Pt. 4 34 X

Larsen U a y - K a rl u k  R. 1 35 X X X

E g e g i k -P o r t a g e  13ay 1 36 X X

E g e g i k - P i l o t  Pt. 2 36 X X

St. P a u l - W e b s t e r  L. 1 38 X €

Zapadnl 13ay-St. Ge o rg e 2 38 X

N u s hagak R. 1 40 X X

Dillingliam-Naknek 1 41 X X X

K a t m a i - S a v e n s k i 1 42 X

K u l l k  L odge 2 42 X X

L a u ghtan G l a c i e r 1 45 X

D ewey Lakes 2 45 X

Dal ton 3 45 X X X



SUPPORTING

T r a i l  Name T rail II Quad II Known Use S u s p e c t e d  Use D o c u m en t s Haps

Cliilkoot 4 45 X X X

W hite Pass 5 45 X

S ituk R. 2 46 X

Ka talla-Takataga 1 47 X X X

llumpy Cr. 10 50 X

H ear Cove 17 50 X

Nulca liay 20 50 X X X

Iniskin Bay 1 51 X

N o n d a l t o n - N c w h a l e n  R. 2 51 X

No n d a l t o n- I l i a m n a 3 51 X

I l i a mna-Pile Bay 4 51 X
4

Portage Cr. 6 51 X

No n d a l t o n- T e l a q u a na 7 51 X

M a n a k o t a k - D i l l i n g h a m 1 52 X

U i l l i n g h a m - N a k n e k 2 52 X

N a k e en - I g i u g i g 3 52 X

B e t h e l - G o o d n ew s  Bay 1 53 X X X

G o o d n e w s - P l a t i n u m 3 53 X X X



SUPPORTING

T r a i l  Name Trail It Qua d II K n o w n  Use S u s p e c t e d  Use Documents Maps

Goodriews-Togiak 6 53 X X X

N l g h t m u t c - B e t h e l 1 54 X

T a n u n a k - T o k s o o k 1 57 X

T o k s o o k - N i g h t m u  te 2 57 X

Nlgli trni te-New tok 2 58 X

Chefornak-l’un tu tuliak 4 51* X X X

K a s i g l u k - B e  thel 5 58 X X X

Tuntu tuliak-Be thel 1 59 X X X

Bethel K a s i g l u k 2 59 X

B e t h e l - T u l u k s a k 4 59 X X

T u l u k s a k - B e a r  Cr. 5 59 X X X

M a r v e l  Cr. 7 59 X X X

A kiak 3 59 X X X

A k i a k - R u s s i a n  Miss i on 10 59 X X X

S l e e t m u t e - T a y l o r  Mtns. 1 60 X

Nin i l c h ik 1 62 X

7~. jke 2 62 X

C h i c k a l o o n  Bay 6 62 X i
1



SUPPORTING

T r a i l  Name T r a i l  II Quad II K nown Use S u s p e c t e d  Use Documents Maps

K e n a l - M o o s c  Pass y 62 X X X

Kuna 1 S p u r r 10 62 X X

Sa l a m a t o f Reach 14 62 X

C o ttonwood Cr. 18 62 X

S u r p r i s e  Mtn. 19 62 X

Puller L. 20 62 X

Sk i la k  L . - Lo o k o u t 24 62 X

Rear Mtn. 25 62 X

Seward-Ht. M a ra t h o n 2 63 X X

Lost Lake 3 63 X

Paradise Valley 63 5 X X
4
X

C r e s c e n t  L. 7 6J X

G r a n t  L. 8 63 X

Po r c u p i n e Cr. 10 63 X

Ju n ea u  Cr. 11 63 X

R u s s i a n  R. 13 63 X X X

Co o pe r  L. 15 63 X

Bench C r . - J o h n s o n  Cr. 17 63 X



SUPPORTING

T r a i l Name T r a i l  // Qua d // K n o w n Use Sus p e c t ed  Use Documents M ap s

S u m m i t  L. 19 63 X X X

M o o s e P a s s - U p p e r  T r a i l L, 22 63 X X

Devils Cr. 23 63 X

Indian Cr. 26 63 X X X

bird Cr. 27 63 X X X

M a r a t h o n  Mtn. 30 63 X X X

C a r t e r - C r e s c e n t  L. 31 63 X

G r a y li n e  L. 33 63 X

C rown Pt. Mine 34 63 X X

Wlbel Mine 35 63 X /

S u m m it  Cr. 36 63 X

R e s u rrection 39 63 X X

Q u a r tz  Cr. 44 63 X

C annonball Cr. 46 63 X

S w e u n a n n  M ine 47 63 X X X

bear Cr.-Waj'on Road 4 0 63 X X X

Pa l m e r  Cr.-Wafion Road 49 63 X X X

Ka talla-Yaka tafia 1 64 X X X



SUPPORTING

T rail Name Trail 6 Quad II K nown Use S u s p e c t e d  Use D o c u m e nt s Maps

Eyak-Cordova 2 6A X X X

Ca r t e r  L. 6 6A X X X

Mil ton L. 7 64 X

M c K i nl e y  L. 8 64 X X X

C o r d ov a - S h e p h e r d  Pt. 16 64 X

Cordova-Mt. Eyak 17 64 X

Katt a l a  Sled Road 20 64 X X X

Tana R. 4 65 X

Dan Cr. 3 67 X X X

M c C a r t h y — May Cr. Road 6 67 X X X

M c C a r t h y - K e n n e c o t t  Road 9 67 X X X

Chisana-llorsveld t 25 67 X X X

llanafii ta 26 67 X X X

Ko tsina 28 67 X X X

N i z i n a -C h i s a n a 3A 67 X X X

N l z l n a -C h l t i n a  R. 37 67 X X X

White R. 38 67 X X X

Stre l n n  L. 5 68 X



SUPPORTING

T r a i l  Name Trail 1/ Q u a d  If K n o w n  Use S u s p e c t e d  Use D o c u m e nt s Maps

Ton s Inn L. 6 68 X

Bernard Cr. 14 63 X

Chi tlna-McCar thy 18 68 X X X

W o r t ma n n ' s  Road 19 68 X

Va l d e z  G l a c i e r  Road 20 68 X

Robe L. 21 68 X

Sq u a w  Cr. 26 68 X

Klutina 33 68 X

W i l l o w  L. 34 68 X

C o p p e r  R. Bluff 35 68 X

Hu d s o n  L. 41 68 X

C a s h  Min e 46 68 X

H e r c ul e s  Min e 47 68 X

T a s n u na 79 68 X X

V a l d e z -F a i r b a n k s 81 68 X X X

R a b b i t  Cr. 1 69 X X X

Sutton 4 69 X

W o l v e r i n e  L. 5 69 X
I



SUPPORTING

T r a i l  Name Trail II Q ua d  II K n o w n  Use S u s p e c t e d  Use D o cuments Maps

J o n c 3 v i l l e  Prem ie r  Mine 6 69 X X X

Ti m  Cr. 7 69 X

Lazy Mtn. 8 69 X

C row Cr. 9 69 X X X

Tahn e t a  Pass 13 69 X

W hite Alice Road 17 69 X X X

Eureka Cr. 18 69 X X X

Alfred Cr. 19 69 X

Caribou Cr. 20 69 X

J ackass C an y o n  Cr. 21 69 X

S quaw Cr. 22 69 X

Hicks Cr. 28 69 X X X

G l a c i e r  Cr. 29 69 X

N at a n u s k a R. 30 69 X . X X

C h i c a l o o n  R. 31 69 X X X

Fish L. Road 33 69 X X X

B onnie L. 36 69 X

Rings R. 38 69 X
I-------------------



SUPPORTING

T r a i l  Name Trail II Quad II K n o w n Use S u s p e c t e d  Use D o c u m e n  ts Hap s

Fern Mine AO 69 X

Lonesome M ine A1 69 X

Eureka R o a d ho u s e A8 69 X

Meeklns 50 69 X

K n i k - S u s l t na 52 69 X X X

Ke r n-Idi tarod 53 69 X X X

Indian 5A 69 X

Eagle R. 57 69 X

K n i k - T a l k e  tna 63 69 X X X

G old Bull i o n  Mine 6A 69 X 4

Susi tna-Tyonek 2 70 X X X

S u s l t n a- M c D o u g a ll 8 70 X X X

S u s l t n a - R a i n y  Pass 13 70 X X X

M c D o u g a l l - C a c h e  Cr. 20 70 X X X

N a ncy-Susi tna 22 70 X X X

Flat - C r oo k e d  Cr. 1 72 X

Sleetraute-Taylor Mtns. A 72 X

F lat- A n ia k 5 72 X



SUPPORTING

T rail Name Trail II Quad II Kn o w n  Use S u s p e ct e d  Use Do cuments Maps

S p a r r a v o l m - S l e o  Dau te 7 72 X

B e t h e l - T u l u k s a k 1 73 X X X

A n l a k - T u l u k s a k 2 73 X X X

Y u k o n - K u s k o k w i m 3 73 X X X

Croo k e d  C r . - A n l a k A 73 X X X

T u l u k s a k - B e a r  Cr. 5 73 X X X

A k i a k - R u s s l a n  M i ss i o n 8 73 X X X

Holly C r oss-Ka ttsliak 16 73 X X X

P a l m u t - M a rs h a l l 18 73 X X X

P i l o t S t a t i o n - K o t l i k 1 7A X X X

Scam m o n  Bay-H o o p e r  Bay 1 75 X

«■ "

Flat-Holy C r o s s - A n v i k A 78 X X X

A n v l k -K a l t a g 5 78 X X X

S h a g el u k - H o l i k a c h u k 7 78 X

T a k o t n a - F l a  t 2 79 X X X

Idi tarod-Dishkakat 5 79 X X X

Rainy Pa s s - B i g  R. 1 80 X X X

McGratli-Candle 2 80 X X X



SUPPORTING

Trail Name Trail H Q uad 0 K n o w n  Use S u s p e c t e d  Use Documents Map s

T a k o t n a - N l x o n  Fork 5 80 X X X

NcGra th-Telida 7 80 X X X

T a l k e e t n a - I r o n  Cr. 1 81 X X X

M o n t a n a  Cr. A 81 X

Peters C r .-Tentna R. 18 81 X

Cameron Pass 2 82 X

Little Nelchina A 82 X

M c C l a r e n  R. 5 82 X X X

T azli n a  R. 3 83 X

E wan L. 7 83 X

Chistochina 24 83 X X

r

X

Old To k  Cutoff Road 29 83 X X X

Old R ic h a r d s o n  Hwy 30 83 X X X

Tols o n a  M i l it a r y 36 83 X

Lake Louise Road 37 83 X X X

Ma e  W e s t  L. 48 83 X X X

L ost C a b i n  L. 49 83 X X X

W h i t e  Alice Road 50 83 X X X



SUPPORTING

Trail Name Trail 0 Qua d II K n o w n Use S u s p e c t e d  IJae Doc um e n t s M a p s

Cache Cr. 55 83 X

M i r r o r  J... 56 83 X

Indian Cr. 67 83 X

Ca n y o n  Cr. 6« 83 X

G u l k a n a - V a l d e z  Cr. 70 83 X X X

Ta n a d a  L. 2 84 X

P l a t in u m  Cr. 5 85 X

L ost Cr. 6 84 X

J a c k  L. 9 84 X

Suslota Cr. 12 84 X

C opper R. 14 84 X X X

Slana R. 15 84 X

Porcupine Cr. 16 84 X X X

Eagle 19 84 X X X

Pass Cr. 22 84 X

G o a t  Cr. 23 84 X

G e o henda 49 84 X

C h i s a n a - S h u s h an n a 51 84 x 1 X
1 1 I I  _  J  ■ I



SUPPORTING

T r a i l  Name T r a i l 0 Q ua d  II K n o w n  Use | S u s p e c t e d  Use Do c u m e n t s Maps

C o p p e r  R . -N a b e a n a  R. 63 84 X X

M e n t a s  ta-Te tling 64 84 X X

E ngle 1 85 X X X

M i d w a y  L. 5 85 X

D e n n i s o n  Fork 9 85 X X

T a n a c r o s s - M a n s f i e l d 10 85 X X X

Old T a y l o r  H i gh w a y 16 85 X X X

M e n t as  ta-Tetlin 29 85 X X X

E a g l e - M c C a r t y 31 85 X X X

T a n a n a  C r o s s i n g - G r u n d l e r 32 85 X X X

K e c h u m s t u k 77 85 X

Chis tochina-Eagle 167 85 X X X

D o n n e l l y - W a s h b u r n 169 85 X X X

C his tochina-Chisana 5 86 X X X

G u l k a n a - V a l d e z  Cr. 8 86 X X X

P a x s o n - D e n a l i 9 86 X X X

Lake G e o r g e  L odge 19 16 X

C h i s n n a - P a x s o n 30 16 X X X



SUPPORTING

T r a i l Name Trail II Quad II K n o w n  Use Su s p e c t e d  Use Doc u m e n ts Map s

D elta J n c t . - J n r r i s  Cr. 52e 86 X

Ligni te-Kantishna 1 87 X X X

C a n t w e l l - D e n a l i 2 87 X X X

P a x s o n - V a l d e z  Cr. 3 87 X X X

G u l k a n a - D e n a l i 4 87 X X X

Bull R. 6 87 X X X

Dun kl e  M ine 7 87 X X X

S a v a g e  R. 8 87 X

Wi n d y  Cr. 11 87 X

llealy-Diamond Coal Min e 13 87 X

H e a l y  Cr. 15 87 X

L i g n i t e  Cr. 16 87 X

H e a l y - R e x 170 87 X . X

D i a m o n d - B e a r o a u 13 88 X X X

K a n t i s h n a - M o o s e  Cr. 84 88 X

Lake Minchuraina-

North Fork K u s k o k w i m  R. 88 88 X

T o k l e t  R . - T e l i d a 89 88 X

Me n t a s t a  L. 41 84 X



S O U T H E A S T E R N  R E G I O N A L  TRAILS

SUPPORTING

Trail Name T rail II Qua d II K n o w n  Use S u s p e c t e d  Use Documents Maps

S p u r t  L. 1 8 X

T r a c y  Arm 2 8 X

F r a n c i s - F a r r a g u t  L. 3 8 X

W i n d h a m  Bay 4 8 X

T a y l o r  L. 5 8 X

D e b o e r  L. 6 8 X

T w i n  Glacier 1 12 ' x .

T a k u  R. 2 12 X

Dewey L. 2 45 X

Dalton 3 45 X X X

Ch i l k o o t 4 45 X X X

White Pass 5 45 X X X

S i t u k R. 2 46 X



Alaska State ^legislature
House o f  Representatives

Committee on Transportation

Bette Ca to , Chairman

Pouch V 
State Capitol 

Juneau, A laska 99811 
(907 ) 465-4858

TO: COMMITTEE MEMBERS

FROM: Committee Staff

DATE: 29 April 1985

RE: CSSJR 10(Res)

Please find in your folders, information regarding CSSJR 10 (RES) 
divided into the following categories:

LEGISLATIVE ACTION MATERIAL

“CSSJR 10 (Resources) am

“CSSJR 10 (Resources)

“Fiscal Note for CSSJR 10 (Resources) dated 4/18/85

“Senate Finance Committee Letter of Intent for CSSJR 10 (Resources)

“Formal Statement on SJR 10 by Senator Coghill before the Senate 
Resources Committee on February 22, 1985.

BACKGROUND INFORMATION ON R.S. 2477

“Department of Transportation and Public Facilities "Briefing 
Paper", an historical analysis

“September 13, 1984 Citizens' Advisory Commission on Federal Areas 
regarding RS 2477 Rights-of-Way

CORRESPONDENCE OF SUPPORT

“Resolution #2-185 Fairbanks Chamber of Commerce "Resolution 
Pertaining to Establishment of RS 2477 Rights-of-way"

“February 26, 1985 letter of Citizens' Advisory Commission on 
Federal Areas



“March 1, 1985 letter of Citizens' Advisory Commission on Federal 
Areas

“March 1, 1985 Alaska State Chamber of Commerce "Resolution 

Pertaining To Establishment of RS 2477 Rights-of-Way"

CORRESPONDENCE OF OPPOSITION

“Alaska Native and Managers Association "Resolution Addressing 
Proposed Plotting of R.S. Rights-of-Way to Public Land Records"

“December 21, 1984 letter of Tanana Chiefs Conference Inc.

“October 23, 1984 letter and November 1, 1984 letter of Interior 
Village Association

“February 21, 1985 Memorandum of Northern Alaska Environmental 
Center addressed to the Senate Resources Committee

DETAILED BACKGROUND INFORMATION AMD CONCERNS FROM VARIOUS SOURCES

“March 21, 1985 letter of Michael J. Penfold to Senator 
Sturgelewski (Mr. Penfold is State Director with U.S. Department of 
Interior, Bureau of Land Management)

“September 28, 1984, Memorandum of Understanding Between Alaska 
Department of Natural Resources and Alaska Department of 

Transportation and Public Facilities and Bureau of Land Management

“September 7, 1984 BLM letter regarding R.S. 2477 Issue Paper

“November 28, 1984 BLM Letter regarding Notation of R.S. 2477 
Right-of-Way Assertions on the Public Land Records

“U.S. Department of Interior, Office of the Solicitor Memorandum 
regarding Rights-of-Way on Allotments— R.S. 2477 and Other Access 
Questions

“February 1985 RS 2477 Regional Trails Assertion Inventory

Committee minutes of previous committee meetings (Senate Resources 
and Senate Transportation) are available should you desire a copy.



A l a s k a  § t a t ?  l e g i s l a t u r e

REPRESENTATIVE
A D E L H E I D  H E R R M A N N

P O OCX 63 
NAKNEK ALASKA 99633 

1901*1 246-4495

Wn.itf ,n ju^hju 
POUCH v 

JUNEAU Alaska 998^ 
.9071 465-49*13. *?65-494j

DISTRICT 26
AQAK
AKUTAN
al£knaqik
A T K A

QELKOFSKI 
Clark s  point 
COLD 8av 
DILLINGHAM 
DUTCH HAR0OP 
EC. EG IK 
Ekuk 
EK WOK
false pass
IGIUGIG
ILIAMNA
KING COVE
KING SALMON
KOKMANOK
KOLIGANEK
LEVELOCK
manokotak
maknek
NELSON LAGOON 
NEWHAlEN 
NEW STUVAMOK 
NIKOLSKI
nondalton
PEDRO DAY 
P'LOT POINT 
3ORT AlSWORTh 
PORT HEIOEN 
PORT MOLLER 
PORTAGE CREEK 
SAND POINT 
SOÛH NAKNEK 
SOU A VV HARBOR 
ST GEORGE 
ST PAUL
togiak
“WIN MILLS 
uGashik 
UNAlASKA

M E M O R A N D U M

TO:

FROM:

DATE: 

SU B J E C T :

iSousr of iSi'prrsmtatiiu's

A L L  B U S H  C A U C U S  M E M B E R S  

R e p r e s e n t a t i v e  Aafei^reid H e r r m a n n

M arch-4, 1986

CO-CHAIRMAN
3E?0uRCE5 COMMITT

MEMBER
TRANSPORTATION

COMMITTEE

N e e d  for S i g n a t u r e  on R S  2477 L e t t e r

E n c l o s e d  for y o u r  s i g n a t u r e  is a l e t t e r  t o  A s s i s t a n t  
S e c r e t a r y  o f  t h e  I n t e r i o r  Bi l l  Horn. T h i s  l e t t e r  is 
s i m i l a r  to  t h e  l e t t e r  s e n t  e a r l i e r  t o  S e n a t o r  M u r k o w s k i  
o n  R S  2477. If y o u  w i s h  t o  s i g n  p l e a s e  p u t  y o u r  
i n i t i a l s  b y  y o u r  n a m e  a n d  t h e  f inal w i l l  be  g i v e n  to 
y o u  f o r  y o u r  signature.

Also, a c o p y  of t h e  t e l e g r a m  s e n t  to S e n a t o r  M u r k o w s k i  
w i l l  be  f o r w a r d e d  t o  t h e  r e s t  of  t h e  C o n g r e s s i o n a l  
D e l e g a t i o n .  If y o u  d o  n o t  w a n t  y o u r  n a m e  included, 
p l e a s e  l e t  m e  know.

B a c k g r o u n d  o n  RS 2477

E n c l o s e d  f o r  y o u r  r e v i e w  are t h e  f o l l o w i n g  d o c u m e n t s  
p e r t a i n i n g  t o  RS 2477:

1) a c o p y  o f  t h e  t e l e g r a m  to S e n a t o r  M u r k o w s k i ,

2) a b r i e f i n g  paper,

3) a l e t t e r  from A s s i s t a n t  S e c r e t a r y  of  t h e  I n t e r i o r  
B i l l  Horn.
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PMS

HONORABLE FRANK MURKOWSKI •

UNITED STATE SENATE 709 HART BLDG 

WASHINGTON DC 20510

DEAR SENATOR MURKOWSKI/

AS YOU KNOW; FEBRUARY 9TH/ 1986 IS THE FINAL DATE FOR COMMENT ON 

NINE NATIONAL PARK MANAGEMENT PLANS. IT IS OUR UNDERSTANDING THAT THE 

DEPARTMENT OF INTERIOR INTENDS TO INCLUDE IN THESE PLANS MAPS OF 

HUNDREDS OF "RS 2477" RIGHTS-OF-WAY FOR POTENTIAL ASSERTION BY THE 

STATE. AS REPRESENTATIVES OF RURAL ALASKA WE ARE ALARMED BY THIS/

AND ARE DEEPLY CONCERNED BY THE POTENTIAL IMPACTS THAT THESE INVALI­

DATED RIGHTS-OF-WAY COULD HAVE ON THE PUBLIC.

THIS SITUATION POSES A SERIOUS THREAT TO MANY RURAL PEOPLE WHO 

ARE IN-HOLDERS OR OWNERS OF LAND ADJACENT TO THESE POSSIBLE ROADS 

AND TRAILS. THESE LAND OWNERS ARE LIKELY TO EXPERIENCE SERIOUS 

PROBLEMS WITH TRESPASSERS AND LAND MANAGEMENT IF THE USE OF THE 

POSSIBLE RS 2477 RIGHTS-OF-WAY IS PROMOTED BY DEPICTING THEM ON MAPS
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PAGE 2

IN THE PARK PLANS. WE BELIEVE THAT DESPITE ANY WRITTEN DISCLAIMERS 

ABOUT THE STATUS OF THESE ROUTES/ INCLUSION OF THE MAPS; IN THE PLANS 

WILL MISLEAD THE PUBLIC INTO THINKING THAT THESE ROUTES EXIST AND 

THEY CAN BE USED.

A PARK PLAN/ LIKE ANY OTHER LAND MANAGEMENT PLAN/ IS INTENDED AS 

A TOOL FOR RESOLVING OR AVOIDING LAND USE PROBLEMS. ACCORDINGLY/ IT 

SEEMS POINTLESS TO INCLUDE THESE MAPS IF IT WILL ONLY SERVE TO CREATE 

MORE PROBLEMS THAN IT WOULD RESOLVE.

THE INCLUSION OF MAPS DEPICTING POTENTIAL RS 2477 RIGHTS-OF-WAY IS 

ESPECIALLY DISTRESSING BECAUSE THE LEGAL UNCERTAINTIES AND PRACTICAL 

QUESTIONS SURROUNDING RS 2477S ARE SO GREAT/ AND BECAUSE IT IS THE 

STATE AND NOT THE FEDERAL GOVERNMENT WHO BEARS THE COST ASSOCIATED 

WITH RESOLVING THESE QUESTIONS. IN ALBITION IT IS THE STATE AND NOT 

THE FEDERAL GOVERNMENT WHO MUST ASSUME ANY MANAGEMENT RESPONSIBLITIES 

FOR THESE RIGHTS-OF-WAY.

FURTHER WE OPPOSE THE INCLUSION OF THESE MAPS IN THE PLANS BECAUSE/ 

AS WE UNDERSTAND IT/ THE RS 2477 RIGHTS-OF-WAY THAT ARE DEPICTED ARE 

BEING INCLUDED DESPITE A LACK OF SUFFICIENT INFORMATION TO DOCUMENT 

THEIR EXISTENCE.

WHILE WE HAVE NO OBJECTION TO IDENTIFYING AND PROVIDING ACCESS 

WHERE ACCESS IS APPROPRIATE/ WE DO NOT BELIEVE THAT THE APPROACH THE 

DEPARTMENT OF THE INTERIOR IS TAKING IS HELPFUL. GIVEN THAT THE STATE



PAGE 3

AND NOT THE FEDERAL GOVERNMENT BEARS THE COST OF MANAGEMENT AND 

VALIDATION OF THE ASSERTIONS/ IT SEEMS THAT THE PROCESS OF DECIDING 

WHEN AND HOW TO ASSERT RS 2477 RIGHTS-OF-WAY SHOULD ONLY PROCEED AFTER 

PUBLIC REVIEW.

IN ADDITION/ IT IS OUR VIEW THAT WITHOUT THESE MAPS THE STATE HAS NOT 

LOST ANY OPPORTUNITY TO ASSERT ONE OF THESE RIGHTS-OF-WAY AT A LATER 

DATE IF IT SO CHOOSES. HOWEVER/ BY INCLUDING THESE MAPS/ RURAL ALASKANS 

AND NATIVE LAND OWNERS WILL BE PUT IN A POSITION OF UNNECESSARY RISK.

THESE CONCERNS ABOUT RS 2477 RIGHTS-OF-WAY HAVE BEEN VOICED BY THE

ALASKA FEDERATION OF NATIVES/ NORTHWAY NATIVES INC./ COOK INLET REGIONAL 

INC./ BETHEL NATIVE CORP/ EVANSVILLE INC./ AHTNA INC./ AND OTHERS. FOR 

THIS REASON/ WE BELIEVE THAT THE INCLUSION OF THESE MAPS IN THE PLANS 

WOULD EXHIBIT A BLATANT DISREGARD ON THE PART OF THE FEDERAL GOVERNMENT 

FOR THE CONCERNS THESE GROUPS HAVE RAISED.

AS OUR SENATOR/ WE WOULD APPRECIATE ANYTHING YOU: COULD DO TO PREVENT

ANY MAPS FROM BEING INCLUDED IN THE NATIONAL PARK PLANS WHICH SHOW ANY
133*. :Y .• * “\;23WWgSSS»». \ '

INVALrDATED;.R^24;7^R0ADS-0RvvrRAILS^

THANK YOU'FOR^OUR^HELP AND YOUR CONCERN. ' . _:f 4?

REP. JACK FULLER/ CHAIRMAN BUSH CAUCUS/

REP. KAY WALLACE/ REP. ADELHEID HERRMANN/ REP. BETTE CATO/ REP. BEN

GRUSSENDORF/.vRERr... JOHNE BINKLEY/ REP. AL ADAMS/ SEN. FRANK FERGUSON/ 

SEN. JOHN SACKETT/ SEN FRED ZHAROFF.



B R I E F I N G  P A P E R  ON  R S  2477 - H I G H W A Y  R I G H T S  O F  W A Y  
R e p r e s e n t a t i v e  A d e l h e i d  H e r r m a n n  J a n u a r y  1986

T o p i c

T h e - t o p i c  f o r  d i s c u s s i o n  is 1) t h e  p r o g r a m  p r o p o s e d  b y  t h e  D N R  & DOT/PF 
for d e v e l o p i n g  g u i d e l i n e s  o n  t h e  a s s e r t i o n  of RS 2477 h i g h w a y - r i g h t s -  
of-way, and, 2) t h e  i n c l u s i o n  in ..ational p a r k  and w i l d l i f e  r e f u g e  plans 
o f  ma p s  i d e n t i f y i n g  a p p r o x i m a t e l y  1500 RS 2477 r i g h t s - o f - w a y .

W h a t  Is RS  2 477?

R e v i s e d  S t a t u t e  2 4 7 7  is a f e d e r a l  " h i g h w a y” law e n a c t e d  p r i o r  t o  the 
i n v e n t i o n  o f  t h e  a u t o m o b i l e  a n d  m o d e r n  t r a n s p o r t a t i o n  sys t e m s .  T h e  law 
w a s  e n a c t e d  in 1866 in r e s p o n s e  t o  a w i d e s p r e a d  p r o b l e m  e x p e r i e n c e d  by 
m i n e r s  a n d  h o m e s t e a d e r s  a t  t h a t  time. A t  t h a t  time, a f e d e r a l  l a w  or 
r e g u l a t i o n  r e q u i r e d  a n y o n e  n e e d i n g  a c c e s s  a c r o s s  f e d e r a l  l a n d  to  deal 
w i t h  W a s h i n g t o n ,  D.C. d i r e c t l y .  W i t h o u t  m o d e r n  t e l e c o m m u n i c a t i o n  
systems, t h i s  p r o c e s s  f o r  g r a n t i n g  a c c e s s  w a s  f i n a l l y  v i e w e d  b y  Con g r e s s  
as an u n n e c e s s a r y  d e l a y  t o  d e v e l o p i n g  t h e  w e s t e r n  U n i t e d  S t a t e s .  To 
a l l e v i a t e  t h e s e  d e l a y s  C o n g r e s s  p a s s e d  t h i s  l a w  w h i c h  s t a t e d  in its 
entirety:

T h e  r i g h t - o f - w a y  f o r  t h e  c o n s t r u c t i o n  of h i g h w a y s  o v e r  p u b l i c  
lands is h e r e b y  g r a n t e d .

In light o f  m o d e r n  t r a n s p o r t a t i o n  a n d  t e l e c o m m u n i c a t i o n  s y s t e m s  C o n g r e s s  
s a w  fit in 1976 to r e p e a l  t h i s  act. N o n e t h e l e s s ,  a p r o v i s i o n  w a s  
i n c l u d e d  in  t h e  1976 r e p e a l  h o n o r i n g  ' e x i s t i n g  v a l i d  r i g h t s ' .

In  theory, u n d e r  t h i s  r e p e a l e d  s t a t u t e ,  if t h e  s t a t e  cou.ld p r o v e  t h a t  
t h e  p u b l i c  u s e d  a n  a c c e s s  r o u t e  a t  t h e  t i m e  t h e  l a n d  w a s  u n r e s e r v e d  
f e d eral land, t h e n  t h e  s t a t e  is e n t i t l e d  to a s s e r t  t h a t  t h e  p u b l i c  has a 
r i g h t  to a c c e s s  a n d  t h a t  t h e  s t a t e  h a s  m a n a g e m e n t  a u t h o r i t y .  H o wever, 
b e c a u s e  t h e  e n a b l i n g  l e g i s l a t i o n  w a s  e n a c t e d  p r i o r  to t h e  a d v e n t  of 
m o d e m  t r a n s p o r t a t i o n  n e t w o r k s ,  a n d  p r o v i d e d  n o t h i n g  e i t h e r  in s t a t u t e  
o r  in l e g i s l a t i v e  h i s t o r y  t o  g u i d e  t h e  i m p l e m e n t a t i o n  o f  t h e  act, a n y  
a t t e m p t  t o  a s s e r t  a n  R S  2 4 7 7  o p e n s  u p  n u m e r o u s  l e g a l  q u e s t i o n s .

T h e s e  i n c l u d e  q u e s t i o n s  s u c h  as: If  t h e  s t a t e  a s s e r t s  a n  RS 2477
r i g h t - o f - w a y ,  h o w  w i d e  c a n  i t  b e ?  D o e s  t h e  a s s e r t i o n  o f  o n e  o f  t h e s e  
r i g h t s - o f - w a y  e n t i t l e  t h e  s t a t e  t o  p a v e  a f o u r  la n e  h i g h w a y  a l o n g  the 
r o u t e ?  C a n  t h e s e  r i g h t s - o f - w a y  b e  asserti.d a c r o s s  p r i v a t e  l a n d s ?  T h ere 
a r e  m a n y  o t h e r s ;  T h e  c o u r t s  a r e  t h e  o n l y  e n t i t y  w h o  c a n  m a k e  a n y  final 
a d j u d i c a t o r y  d e c i s i o n  o n  R S  2 4 7 7  r i g h t s - o f - w a y s .

W h a t  Is t h e  I s s u e  S u r r o u n d i n g  t h e  P r o p o s e d G u i d e l i n e s ?

O n  its face, t h e  i s s u e  o f  RS 24 7 7  is a q u e s t i o n  o f  access, w i t h  t h o s e  
w h o  w a n t  m o r e  a c c e s s  a c r o s s  f e d e r a l  a n d  p r i v a t e  l a n d s  i n  s t r o n g  s u p p o r t  
o f  the p r o p o s e d  g u i d e l i n e s .  O n  t h e  o t h e r  hand, t h o s e  w h o  b e l i e v e  t h e s e  
a c c e s s  r o u t e s  e n c o u r a g e  t r e s p a s s  a n d  b e l i e v e  t h e y  a r e  u n r e a s o n a b l e  and 
a r e  c o s t l y  t o  m a n a g e  h a v e  o p p o s e d  e s t a b l i s h i n g  a p r o g r a m  f o r  t h e i r  
a s s ertion.

Ironi c a l l y ,  h o w e v e r ,  t h e  i n t e r e s t  in d e v e l o p i n g  a s t a t e w i d e  p r o g r a m  for 
a s s e r t i n g  R S  24 7 7  r i g h t s - o f - w a y  d o e s  n o t  s e e m  t o  b e  in r e s p o n s e  t o  any



Z4// o n e n n g  p a p e r  (conrinuea)

m a j o r  p r o b l e m  t h e  s t a t e  is c u r r e n t l y  h a v i n g  w i t h  a c c e s s  o r  e x p e c t s  to 
h a v e .  N o r  a r e  all t h e  p o t e n t i a l  r o u t e s  u n d e r  c o n s i d e r a t i o n  o n e s  t h a t  
t h e  p u b l i c  h a s  e x p r e s s e d  a n  i n t e r e s t  in using. N o  g o o d  e x a m p l e s  h a v e  
b e e n  p r o v i d e d  t o  d e m o n s t r a t e  t h a t  t h e  s t a t u t o r y  a u t h o r i t y  a l r e a d y  
a v a i l a b l e  t o  t h e  s t a t e  t o  g a i n  a c c e s s  h a s  f a i l e d  a n d  c o u l d  b e  s e c u r e d  
t h r o u g h  RS 2477.

R a t h e r ,  it s e e m s  t h a t  t h e  i n t e r e s t  in RS 2477 r i g h t s - o f - w a y  t h a t  s p u r r e d  
t h e  p r o p o s e d  g u i d e l i n e s  is o n e  o f  p e o p l e  w h o  h a v e  a p h i l o s o p h i c a l  
d i f f e r e n c e  w i t h  t h e  a m o u n t  o f  A l a s k a  l a n d  o w n e d  by  t h e  f e d e r a l  g o v e r n­
ment ,  or, w h o  b e l i e v e  t h a t  if t h e  s t a t e  m a n a g e d  c e r t a i n  e x i s t i n g  a c c e s s  
r o u t e s  a c r o s s  f e d e r a l  l a n d s  t h a t  t h e  s t a t e  w o u l d  t h e n  b e c o m e  t h e  m a n a g­
in g  a u t h o r i t y .

W h i l e  some p e o p l e  h a v e  b e e n  v o c a l  a b o u t  w a n t i n g  to  s e e  t h e  s t a t e  d e v e l o p  
t h i s  p r o g r a m ,  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s ,  m a n y  N a t i v e  A l l o t t e e s  
a n d  o t h e r  N a t i v e  l a n d  m a n a g e r s  h a v e  e x p r e s s e d  t h e i r  o p p o s i t i o n  to this 
p r o g r a m .  T h e  c o n c e r n  e x p r e s s e d  b y  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  and 
s u p p o r t e d  b y  o t h e r s  is t h a t  as a d j a c e n t  l a n d - o w n e r s ,  t h e  s t a t e  p u r s u i t  
of  RS 2477 r i g h t s - o f - w a y  w i l l  i n v i t e  t r e s p a s s  a n d  m a n  l a n d  m a n a g e m e n t  
p r o b l e m s .

T h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a n d  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  
v i e w  th i s  as a n  o p p o r t u n i t y  t o  n e g o t i a t e  t h e  g e n e r a l  i s s u e  o f  a c c e s s  
a c r o s s  p a r k  l a n d s  w i t h  t h e  f e d e r a l  g o v e r n m e n t  a n d  as a d d i t i o n a l  
m e c h a n i s m  to  t h e i r  s t a t u t o r y  a u t h o r i t i e s  f o r  s e c u r i n g  a c c ess. However, 
n e i t h e r  s e e m s  p a r t i c u l a r l y  i n t e r e s t e d  in a s s u m i n g  t h e  c o s t s  a s s o c i a t e d  
w i t h  a s s u m i n g  m a n a g e m e n t  a u t h o r i t y .  T h e  c o s t  to  t h e  s t a t e  i n c l u d e s  
e x t e n s i v e  i n v e n t o r y ,  e v a l u a t i o n ,  h i s t o r i c a l  d o c u m e n t a t i o n  of use, b u t  
a l s o  i n c l u d e s  c o s t s  a s s o c i a t e d  w i t h  t h e  c o u r t  c a s e s  t o  a d j u d i c a t e  e a c h  
c l a i m  a n d  r e s o l v e  t h e  a s s o c i a t e d  l e g a l  q u e s t i o n s ,  w i t h  r e s p e c t  to use 
a n d  m a n a g e m e n t .

W h a t  Is the I s s u e  S u r r o u n d i n g  M a p s  in t h e  P a r k  P l a n s ?

F e b r u a r y  9, is t h e  f i n a l  d a t e  f o r  c o m m e n t  f o r  n i n e  N a t i o n a l  P a r k  P l a n s  
w i t h i n  A l a s k a .  T h e  i d e a  w a s  p r o p o s e d  t o  i n c l u d e  m a p s  in e a c h  p l a n  
d e p i c t i n g  t h e  l o c a t i o n  o f  p o t e n t i a l  R S  2477. B e c a u s e  t h e s e  m a p s  are 
b a s e d  on i n f o r m a t i o n  of q u e s t i o n a b l e  r e l i a b i l i t y ,  a r e  n o t  a c t u a l  a c c e s s  
r o u t e s  b u t  o n l y  p o t e n t i a l  r o u t e s  f o r  a s s e r t i o n ,  a n d  a r e  v i e w e d  to 
e n c o u r a g e  t r e s p a s s ,  t h e i r  i n c l u s i o n  h a s  b e e n  o p p o s e d  b y  t h e  A l a s k a  
F e d e r a t i o n  o f  N a t i v e s  a n d  o t h e r s .  A d d i t i o n a l l y  i t  is b e l i e v e d  t h a t  
i n c l u d i n g  t h e  m a p s  in t h e  p l a n s  w i l l  h e l p  p r o m o t e  u s e  o f  t h e s e  t r a i l s  
a n d  c r e a t e  p r o b l e m s  f o r  a d j a c e n t  l a n d o w n e r s  a n d  i n - h o l d e r s .  T h e  f e d eral 
g o v e r n m e n t  h a s  i n d i c a t e d  t h e y  h a v e  f o u n d  t h e  i n c l u s i o n  o f  t h e s e  m a p s  in_ 
t h e  b e s t  p u b l i c  inter e s t ,  b u t  t h e  s t a t e  h a s  t a k e n  n o  f o r m a l  p o s i t i o n  on 
t h i s  issue.

A l t e r n a t i v e  A p p r o a c h e s

A p a r t  fr o m  t h e  c o n t r o v e r s y  s u r r o u n d i n g  t h i s  issue, t h e r e  is t h e  q u e s t i o n  
a b o u t  w h e t h e r  a n  RS 2477 a s s e r t i o n  p r o g r a m  is n e c e s s a r y  t o  p r o t e c t  the 
s t a t e ' s  i n t e r e s t .  T h e  s t a t e  c a n  u s e  t h e  e x i s t e n c e  o f  t h i s  l a w  t o  a r g u e  
i t s  r i g h t  t o  a c c e s s  o n  a c a s e  b y  c a s e  b a s i s  w h e n  it is n e e d e d  in t h e  
c o n t e x t  o f  t r y i n g  t o  c a r r y  o u t  a h i g h  p r i o r i t y  c a p i t a l  p r o j e c t  o r  plan. 
T h i s  is a n  a l t e r n a t i v e  to  t h e  c u r r e n t  a p p r o a c h  o f  c r e a t i n g  a p r o g r a m  to 
l o o k  a t  e a c h  o f  s o m e  1 5 0 0  o r  2000 p o t e n t i a l  r o a d s  a n d  t r a i l s  a n d  
d e c i d i n g  o n  e a c h  o n e  of  t h e m  r e g a r d l e s s  o f  w h e t h e r  t h e  p u b l i c  h a s  
e x p r e s s e d  c o n c e r n  a b o u t  a c c e s s  a l o n g  t h e s e  r o u tes.



United States Department of the Interior
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20240

NOV 1 2  1905

M e m o r a n d u m

To: Director, Fish and Wildlife Service
Director, National Park Service

j zj ——
From: Assistant Secretary for Fish and Wildlife and Parks

Subject: Identificath6n and Assertion of Rights-of-Way by the State of
Alaska or Other Claimants Under RS2477 Grant

As you know, the State of Alaska has begui. a program of identifying

possible rights-of-ways within the Alaska units of the National Park 
Service and the Fish and Wildlife Service. Since my last visit to 

Alaska I have given this program some thought and requested my Special 
Assistant in Alaska to chair a task force on the matter.

Of immediate concern is how we respond to the efforts of the State, or 
any other party, i.n receiving claim assertions or maps that identifv 
possible rights-or-v/ays•V.While in Alaska I made the decision that it 
was in the public interest to include the maps provided by the Chairman 
of the Alaska State Senate Transportation Committee as an appendix in the 
Park Service General Management P l a n s D l h e  inclusion of these naps in 
the GMP's provides the public general notice that the State believes 
there are potential pre-existing rights-of-ways'in the park units. I am 
Informed that normally the claim assertion process does not afford public 
notice and therefore hove insisted that we include these maps in the 
plans.

It is important to rc-cognize the difference between the "identification3 
of possible rights-of-ways and the formal assertion of a right-of-way 

claim under the R52477 grant. The inclusion of.these "identification 
maps" in no way establishes or recognizes a right-of-way or relinquishes 
rights-of-ways not identified. T he map simply alerts the public and 
unit managers that these rights-of-ways m a y  exist within the park or 
refuge under the RS2477 grant. JTbelieve the inclusion of the maps in 
our plans to be in the public interest.

The State is also providing "identification" ma p s  for each of the refuges 
in Alaska. It is m y  decision that each Comprehensive Conservation Plan 
fcr the refuges include these maps at the earliest practicable opportunit

Although I r e c o g n i z e  t h a t  some o f  the CCP's a r e  f i n i s h e d  and e t h e r s  a r c  
.C l o s e  t o  be ing c omp l e t e d ,  I ask  you to i n c l u d e  the  maps in the pr ope r



areas of the plans. It would be most effective to have these maps 
available 1n the DRAFT CCP's presented for public review. Each of the 
maps must be properly titled -co assist plan reviewers in understanding 
that the maps only "identify" "possible" rights-of-ways within the 
refuge.

My staff in Alaska is in the process of providing, for our review, DRAFT 
guidelines on the receipt and processing of formal RS2477 claim assertion 

The Bureau of Land Management In Alaska and in Washington, D.C. has been 
most helpful in this effort and we are building on their experience in 
this area. It is my intent to have you review the DRAFT Guideline for 
the ’eceipt and processing of RS2477 claim assertions by the Fish and 

Wildlife Service and the National Park Service in Alaska soon.

At present neither agency has guidelines 1n this area although BLM does. 
Given the very complex legal and land management questions Involved, 
guidelines applicable to NPS and R1S lands v/111 be needed. It is also my 
Intention to formally publish these guidelines in the Federal Register

Please advise if you have any specific concerns regarding our approach 
to this problem. The principal contact in m y  office for the RS2477 
issue is Ric Davldge (907) 786-3435.

cc: Sob Gilmore, Regional Director, FliS
Boyd Evison, Regional Director, ‘IPS 

i Ric Oavidge, Special Assistant to Regional Director, R.'S

Vern Higgins, Alaska Land Use Council 

Secretary's Reading File (2).

Fl-I :Horn:mr:lI/6/35:343-4416
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1 5 1 4 0  M e s a  PI. 

A n c h o r a g e ,  A K  9 9 5 1 6  

N o v e m b e r  2 3 , ' 8 5

R e p .  B e t t e  C a t o  

B o x  7 7 5

V a l d e : .  AK 9 9 6 8 6

2 4 7 7 ,  R i g h t s - o f - W a y s  of h i s t o r i c  t r a i l s  t h r o u g h  -federal l a n d s ,  i s  in my 

i / a t i o n  o n e  of t h e  m o s t  i m p o r t a n t  i s s u e s  f a c i n g  t h e  sttite t o d a y .  C o m m e n t  on t h e

d r a f t  P o l i c y  a n d  P r o c e d u r e s  d o c u m e n t  i s s u e d  Nov .  6 t h  by D N R / D O T ,  w h i c h  I h o p e  y o u

h a v e ,  w i l l  c o n t i n u e  u n t i l  Dec .  2 0 t h .  I h a v e  l i s t e d  b e l o w  w h a t  I f e e l  to b e  t h e

m o s t  c r u c i a l  p o i n t s  of t h e  d o c u m e n t  t h a t  n e e d  r e v i s i o n .

T h e r e  a r e  s o m e  g o o d  p o i n t s  s e t  f o r t h  in t h e  d o c u m e n t ;  e s p e c i a l l y  i m p o r t a n t  is

a l l o w i n g  f o r  p u b l i c  i n p u t  a n d  t h e  p o i n t  t h a t  a s s e r t i o n  d e c i s i o n s  be b a s e d  n o t  j u s t

on f a c t s  but a l s o  w i t h  r e g a r d s  t o  t h e  b e s t  i n t e r e s t  of t h e  s t a t e .

P o i n t s  t h a t  in my v i e w  n e e d  r e v i s i o n  d u r i n g  t h i s  s h o r t  r e v i e w  p e r i o d  a r e :

1) S e c t i o n  V - M a n a g e m u n t  ( p . 18) M y  g r a v e s t  c o n c e r n  r e g a r d s  m a n a g e m e n t  of a

v a l i d a t e d  c l a i m — S e c t i o n  V. S h o u l d  t h e  s t a t e  h a v e  s o l e  a u t h o r i t y  to r e g u l a t e  u s e  

e v e n  in n a t i o n a l  p a r I c s / p r e s e r v e s  it c o u l d  s p e l l  d i s a s t e r  f o r  a p a r k ' s  a b i l i t y  t o  

m a i n t a i n  w i l d l i f e / e c o l o g y .  T h i s  t h e n  c o u l d  r e s u l t  in a s i g n i f i c a n t  d e c r e a s e  in 

t o u r i s m .  S u c h  p o t e n t i a l  is p r e s e n t  r i g h t  n o w  in o u r  m o s t  p o p u l a r  n a t i o n a l

p a r k — D e n a l i .  If an R S  2 4 7 7  c l a i m  i s  v a l i d a t e d  t h e r e  w i t h o u t  P a r k  S e r v i c e ' s  a b i l i t y

to c o n t r o l  or j o i n t l y  c o n t r o l  u s e ,  t h e  r e s u l t  w o u l d  b e  d e v a s t a t i n g .  N o  w h e r e  in 

t h i s  d o c u m e n t  or e l s e w h e r e  c a n  I f i n d  w h e r e  t h e  P a r k  S e r v i c e  is a l l o w e d  c o n t r o l  

o v e r  2 4 7 7  u s a g e .  T h i s  s e r i o u s  d e f i c i e n c y  n e e d s  c o r r e c t i o n .

2) S ec. I V - B  (?) p a g e  15. O n c e  an a s s e r t i o n  h a s  b e e n  d e t e r m i n e d  t o  b e  in t h e  

s t a t e ' s  b e s t  i n t e r e s t  t h e  d o c u m e n t  s t a t e s  t h e  r o u t e  s h a l l  b e  i d e n t i f i e d  on t h e  

s t a t e  s t a t u s  p l a t s .  T h i s  p r o c e d u r e  in m y  e s t i m t i o n ,  is e x t r e m e l y  d a n g e r o u s  a n d  o n l y  

i n v i t e s  m i s u s e  of t h e  t r a i l ,  d e s p i t e  a n y  d i s c l a i m e r .  If t h e  s t a t e  is n o t  w i l l i n g  to 

t a k e  t o t a l  r e s p o n s i b i l i t y  f o r  e n s u r i n g  p r o p e r  u s e  of t r a i l s  (as s t a t e d  on t h e  

b o t t o m  of p. 15) t h e n  it s h o u l d  n o t  p l a c e  s u c h  t r a i l s  on t h e  m a p s .  It m i g h t  a l s o  

be i l l e g a l  t o  do s o  u n t i l  f i n a l  v a l i d a t i o n  b y  t h e  c o u r t .

3) Sec .  I V - B  A s s e r t i o n s :  c o n d i t i o n ( s )  t h a t  m u s t  b e  p r e s e n t  f o r  t h e  s t a t e  t o  

i n i t i a t e  a f o r m a l  a s s e r t i o n .  T h e  d o c u m e n t  s t a t e s  t h a t  o n l y  o n e  c o n d i t i o n  n e e d  b e  

p r e s e n t  b e f o r e  a s s e r t i n g .  C o n d i t i o n  4 is s i m p l y  a f o r m a l  r e q u e s t  to p u r s u e  an 

a s s e r t i o n .  I b e l i e v e  s e v e r a l  of t h e  s i x  c o n d i t i o n s  l i s t e d  s h o u l d  b e  m e t  b e f o r e  t h e  

s t a t e  d e c i d e s  to a s s e r t ,  t h u s  p o s s i b l y  a v o i d i n g  a p o l i t i c a l l y  m o t i v a t e d  a s e r t i o n  

r e q u e s t .  T h e  l a s t  c o n d i t i o n  h o w e v e r  I f e e l  s h o u l d  b e  d e l e t e d  b e c a u s e  it m e r e l y  

i n v o l v e s  e n h a n c i n g  o u r  l e g a l  p o s i t i o n  a n d  o u r  r i g h t  to v a l i d  a n d  e x i s t i n g  c l a i m s  is

a l r e a d y  g u a r a n t e e d  in A N I L C .

To r e s e a r c h ,  a s s e r t ,  l i t i g a t e ,  s u r v e y  f o r  c u l t u r a l  r e s o u r c e s  a n d  t h e n  b u i l d / m a n a g e  

2 4 7 7  r i g h t s - o f - w a y s  wil l  b e  e x p e n s i v e  a n d  1 e n g t h y - - m o r i ?  s o  t n a n  m o s t  p e o p l e  a n d  

l e g i s l a t o r s  r e a l i s e .  C o n s i d e r i n g  t h a t  t h e  1 9 7 4  i n v e n t o r y  of t r a i l s  t h a t  i s  b e i n g  

r e d r a w n  ( w i t h o u t  u p - t o - d a t e  d a t a )  f o r  p o s s i b l e  i n c l u s i o n  in C S U ' s  m a n a g e m e n t  p l a n s  

is n o t  a c o m p l e t e  l i s t  of 2 4 7 7 ' s ,  I q u e s t i o n  t h e  n e e d  t o  s p e n d  t h e  m o n e y  on t h e

m a p s .  I n d e p t h  r e s e a r c h  w i l l  b e  n e e d e d  b e f o r e  a n y  a s s e r t i o n  is m a d e  a n d  t h e  s t a t e ' s

r i g h t  to a s s e r t  is g u a r a n t e e d  in A N I L C A  r e g a r d l e s s  of a n y  p r e s e n t l y  i d e n t i f i e d  

t r a i l ,  t h u s  r e n d e r i n g  t h e  1 9 7 4  r e d r a w n  m a p s  u n n e c e s s a r y .  I w o u l d  h o p e  y o u  w o u l d  

e x a m i n e  c l o s e l y  a n y  f u t u r e  a t t e m p t s  t o  e x p e n d  m o n e y  f o r  s u c h  p u r p o s e s .



T h e r e  w i l l  b e  a m e e t i n g  on D e c e m b e r  3 r d  at 1 0 A M  in D N R ' s  C o m m i s s i o n e r ' s  C o n f e r e n c e  

R o o m ,  1 2 t h  f l o o r  F r o n t i e r  B u i l d i n g ,  A n c h o r a g e .  I h o p e  y o u  w i l l  c o m m e n t  on t h e  

p r o b l e m s  I h a v e  o u t l i n e d .  P u b l i c  i n p u t  is v i t a l  or s u c h  i s s u e s ;  I v a l u e  t h e  

o p p o r t u n i t y  to d o  so a n d  w i s h  t o  s p e a k  to y o u  in p e r s o n  on t h e s e  p o i n t s .

S i n c e r e l y ,

lQ  f  —

D i a n n e  H o l m e s ,

3 4 5 - 1 5 1 4
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B i l l  Horn, A s s i s t a n t  S e c r e t a r y  
F i s h  a n d  W i l d l i f e  a n d  P a r k s  
U n i t e d  S t a t e s  D e p a r t m e n t  o f  t h e  I n t e r i o r  
I n t e r i o r  B u i l d i n g
C S t r e e t  b e t w e e n  1 8 t h  a n d  1 8 t h  S t r e e t  N.W.
W a s h i n g t o n ,  D.C. 2 0 2 4 0

D e a r  Mr. Horn:

O v e r  t h e  n e x t  t w o  o r  t h r e e  m o n t h s  y o u  w i l l  h a v e  a n  o p p o r t u n i t y  
t o  c o n s i d e r  t h e  c o m m e n t s  o n  n i n e  N a t i o n a l  P a r k  M a n a g e m e n t  
Plans. I t  is o u r  u n d e r s t a n d i n g  t h a t  t h e  D e p a r t m e n t  of 
I n t e r i o r  i n t e n d s  t o  c o n s i d e r  i n c l u d i n g  in t h e s e  pl a n s ,  m a p s  of 
h u n d r e d s  o f  "RS 2 477" r i g h t s - o f - w a y  f o r  p o t e n t i a l  a s s e r t i o n  b y  
t h e  state. A s  r e p r e s e n t a t i v e s  o f  r u r a l  A l a s k a  w e  a r e  a l a r m e d  
b y  this, a n d  a r e  d e e p l y  c o n c e r n e d  a b o u t  the p o t e n t i a l  i m p a c t s  
t h a t  t h e s e  i n v a l i d a t e d  r i g h t s - o f - w a y  c o u l d  h a v e  o n  t h e  publ i c .

T h i s  s i t u a t i o n  p o s e s  a s e r i o u s  t h r e a t  t o  m r n y  r u r a l  p e o p l e  w h o  
a r e  i n - h o l d e r s  o r  o w n e r s  of  l a n d  a d j a c e n t  to t h e s e  p o s s i b l e  
r o a d s  a n d  trai l s .  T h e s e  l a n d o w n e r s  a r e  l i k e l y  t o  e x p e r i e n c e  
s e r i o u s  p r o b l e m s  w i t h  t r e s p a s s  a n d  1a n i  m a n a g e m e n t  if t h e  u s e  
o f  t h e s e  p o s s i b l e  RS 2477 r i g h t s - o f - w a y  is p r o m o t e d  by  
d e p i c t i n g  t h e m  o n  m a p s  in t h e  p a r k  pla n s .  W e  R e l i e v e  t h a t  
d e s p i t e  a n y  w r i t t e n  d i s c l a i m e r s  a b o u t  t h e  sta .us o f  t h e s e  
routes, i n c l u s i o n  o f  t h e  m a p s  in t h e  p l a n s  w i l l  m i s l e a d  t h e  
p u b l i c  in t o  t h i n k i n g  t h a t  t h e s e  r o u t e s  e x i s t  a n d  t h a t  t h e y  
c a n  b e  used.

A  p a r k  p l a n  l i k e  a n y  o t h e r  l a n d  m a n a g e m e n t  p l a n  is i n t e n d e d  as 
a t o o l  f o r  r e s o l v i n g  o r  a v o i d i n g  l a n d  use p r o b l e m s .  
A c c o r d i n g l y ,  it s e e m s  p o i n t l e s s  t o  i n c l u d e  t h e s e  m a p s  if it 
w i l l  o n l y  s e r v e  to  c r e a t e  m o r e  p r o b l e m s  t h a n  it w o u l d  r e s o l v e .

T h e  i n c l u s i o n  o f  m a p s  d e p i c t i n g  p o t e n t i a l  R S  2477 
r i g h t s - o f - w a y  i s  e s p e c i a l l y  d i s t r e s s i n g  b e c a u s e  t h e  l e g a l  
u n c e r t a i n t i e s  a n d  p r a c t i c a l  q u e s t i o n s  s u r r o u n d i n g  R S  2 4 7 7 s  a r e  
s o  great, and b e c a u s e  it is t h e  s t a t e  a n d  n o t  t h e  f e d e r a l  
g o v e r n m e n t  w h o  b e a r s  t h e  c o s t  a s s o c i a t e d  w i t h  r e s o l v i n g  t h e s e  
q u e s t i o n s .  In a d d i t i o n  it is t h e  s t a t e  and n o t  t h e  f e d e r a l  
g o v e r n m e n t  w h o  m u s t  a s s u m e  a n y  m a n a g e m e n t  r e s p o n s i b i l i t i e s  f o r  
t h e s e  r i g h t s  o f  way.
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W e  f u r t h e r  o p p o s e  t h e  i n c l u s i o n  o f  t h e s e  m a p s  i n  t h e  p l a n s  
b e c a u s e ,  as w e  u n d e r s t a n d  it, t h e  RS  2477 r i g h t s - o f - w a y  t h a t  
a r e  d e p i c t e d  a r e  b e i n g  i n c l u d e d  d e s p i t e  a l a c k  o f  s u f f i c i e n t  
i n f o r m a t i o n  t o  d o c u m e n t  t h e i r  e x i s t e n c e .

W h i l e  w e  h a v e  no  o b j e c t i o n  t o  i d e n t i f y i n g  a n d  p r o v i d i n g  a c c e s s  
w h e r e  a c c e s s  is a p p r o p r i a t e ,  w e  d o  n o t  b e l i e v e  t h a t  i n c l u d i n g  
t h e  m a p s  h e l p s  a d d r e s s  a n y  p r o b l e m s  w i t h  a c c e s s  t h e r e  m a y  be. 
G i v e n  t h a t  t h e  s t a t e  a n d  n o t  t h e  f e d e r a l  g o v e r n m e n t  b e a r s  t h e  
c o s t  o f  m a n a g e m e n t  a n d  v a l i d a t i o n  o f  t h e s e  a s s e r t i o n s ,  it 
s e e m s  t h a t  t h e  p r o c e s s  of d e c i d i n g  w h e n  a n d  h o w  t o  a s s e r t  R S  
2477 r i g h t s - o f - w a y  s h o u l d  o n l y  p r o c e e d  a f t e r  p u b l i c  r e v i e w .

T n  a d d i t i o n ,  i t  is o u r  v i e w  t h a t  w i t h o u t  t h e s e  m a p s  t h e  s t a t e  
/'as n o t  l o s t  a n y  o p p o r t u n i t y  to  a s s e r t  o n e  of  t h e s e  r i g h t s - o f  
w a y  at  a l a t e r  d a t e  if it so  c h o o s e s .  H o w e v e r ,  b y  i n c l u d i n g  
t h e s e  maps, r u r a l  A l a s k a n s  a n d  N a t i v e  l a n d o w  a r s  w i l l  b e  p u t  
i n  a p o s i t i o n  of  u n n e c e s s a r y  risk.

T h e s e  c o n c e r n s  a b o u t  R S  2477 r i g h t s - o f - w a y  h a v e  b e e n  v o i c e d  
b y  t h e  A l a s k a  F e d e r a t i o n  of N a t i v e s ,  N o r t h w a y  N a t i v e s ,  Inc., 
C o o k  I n l e t  R e g i o n a l ,  Inc., B e t h e l  N a t i v e  Corp., E v a n s v i l l e ,  
Inc., Ahtna, Inc., a n d  others. F o r  t h i s  r e a s o n ,  w e  b e l i e v e  
t h a t  t h e  i n c l u s i o n  o f  t h e s e  m a p s  in t h e  p l a n s  w o u l d  e x h i b i t  a 
b l a t a n t  d i s r e g a r d  o n  t h e  p a r t  o f  t h e  f e d e r a l  g o v e r n m e n t  for 
t h e  c o n c e r n s  t h e s e  g r o u p s  h a v e  r a i s e d .

A s  t h e  f inal d e c i s i o n  m a k e r  o n  t h i s  m a t t e r  w i t h i n  t h e  
D e p a r t m e n t  of I n t e r i o r ,  w e  w o u l d  a p p r e c i a t e  a n y t h i n g  y o u  c o u l d  
d o  t o  p r e v e n t  a n y  m a p s  f r o m  b e i n g  i n c l u d e d  in  t h e  N a t i o n a l  
P a r k  P l a n s  m a p s  w h i c h  s h o w  a n y  i n v a l i d a t e d  R S  2477 r o a d s  or  
t r a i l s .

T h a n k  y o u  for y o u r  h e l p  a n d  y o u r  c o n c e r n .

S i n c e r e l y ,

c h a i r m a n ,  B u s h  C a u c u s  
A l a s k a  S t a t e  R e p r e s e n t a t i v e

B e t t e  C a t o
A l a s k a  S t a t e  R e p r e s e n t a t i v eV i c e - C h a i r m a n ,  B u s h  C a u c u s  

A l a s k a  S t a t e  R e p r e s e n t a t i v e
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A d e l h e i d  H e r r m a n n  
A l a s k a  S t a t e  R e p r e s e n t a t i v e
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A l a s k a  State R e p r e s e n t a t i v e

J o n h s - Binkley 
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A l a s k a  State R e p r e s e n t a t i v e
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D e a r  Inte r e s t e d  Party:

We are p l ea s e d  to transmit, for you r  review, the first in a series of 

repo r t s  on the i d e n t i f i c a t i o n  of A l a s k a n  H i s t o r i c a l  Trails. Some of the 

r o u t es  in this r e p o r t  are m a i l  trails, freight routes and o ther 

c o m m e r c e - r e l a t e d  routes d a t i n g  b a c k  to the 1 8 8 0’s. U n d e r  the Revi se d  

Stat u t e  of 1866, c o m m o n l y  k nown as RS 2477, p o s s i b l e  r i g h t s - o f - w a y s  

exist for the State of Alaska.

T h i s  report iden t i f i e s h i s t o r i c a l  roads and trails for e ight N a t i o n a l  

P a r k  and nine U.S. Fish and W i l d l i f e  Service d raft m a n a g e m e n t  plans.

The p u r p o se  of these i d e n t i f i c a t i o n s  is to a l l o w  c u r r e n t  or future 

f l e x i b i l i t y in p l a n n i n g  for roads, trails and other r i g h t s - o f - w a y  for 

the State, individuals, m u n i c i p a l i t i e s ,  r e s o ur c e  users, large land 

own er s  (like Na t iv e  c o r po r a t i o n s ) and o th e r  inte r es t e d  parties.

It is the intent of the A l a s k a  Senate T r a n s p o r t a t i o n  C o m m i t t e e  to insure 

that these trails are no t  ignored b y  the U.S. F e d e r a l  G o v e r n m e n t  and are 

i d e n ti f i e d  as h i s t o r i c  ac c es s  ro u t e s  of this state. If y o u  or any of 

y our c o n s t i t u e n t s  have c o m m e n t s  on this report, feel free to contact 

this office.
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Senate Transportation Committee
RS 2477 Task Force 

Report

Submitted By 
M a lco lm  B. Roberts 

and
Valerie Taliman Chavez

January 17, 1906
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I , the undersigned, an employee o f  the S tate o f  A laska, do hereby certify

that the m icro film  images on this m ic ro fo rm  are accurate reproductions

o f  the original records o f  the State o f  A laska as accumulated during the 
*

regular course o f  business, and that it is the established po licy and practice 

o f  th is State to  m icro film  its records and to  dispose o f  the original records 

a fte r m icro film  reproductions have been made.

Signature o f  Camera Opera tor '  Date
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D a t e :

TU „ . T R A N S P O R T A T I O N  L L SJR 26
The C o m m i t t e e  on has had

R el a ti ng  to the payment of jus t c o m p e n s a t i o n  to landowners for certain 
r i g h t s - o f - w a y  across land in Alaska.

u nder consideration and recommends:

do pass [ ] do not pass

( ] do pass w i t h  a t t a c h e d  a m e n d m e n t s (s )
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Introduced: 4/29/85
Referred: Transportation

1 IN THE SENATE BY COGHILL

2 SENATE JOINT RESOLUTION NO. 26

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - FIRST SESSION

5 Relating to the payment of just compen-

6 sation to landowners for certain rights-

7 of-way across land in Alaska.

8 B E  IT R E S O L V E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 W H E R E A S  the F e d e r a l  G o v e r n m e n t  c r e a t e d  c e r t a i n  r i g h t s - o f - w a y  for

10 h i g h w a y  p u r p o s e s  a c r o s s  land in t he s t a t e  u n d e r  P u b l i c  L a n d  O r d e -  601,

11 P u b l i c  L a n d  O r d e r  757, D e p a r t m e n t  O r d e r  2665, a n d  P u b l i c  L a n d  O r d e r  1613;

12 a nd

13 W H E R E A S  the r i g h t s - o f - w a y  c r e a t e d  by  the F e d e r a l  G o v e r n m e n t  w e r e  not

14 i d e n t i f i e d  i n  the p a t e n t s  i s s u e d  to A l a s k a  h o m e s t e a d e r s  n o r  w e r e  the

15 o r i g i n a l  h o m e s t e a d e r s  i n f o r m e d  as to t he l o c a t i o n  o r  t r u e  w i d t h  of the

16 r i g h t s - o f - w a y  c l a i m e d  f or h i g h w a y  p u r p o s e s  by  the F e d e r a l  G o v e r n m e n t  a c r o s s

17 t h e i r  land; and

18 W H E R E A S  the o r i g i n a l  h o m e s t e a d e r s  a n d  t h e i r  s u c c e s s o r s  in  i n t e r e s t

19 h a v e  h a d  no k n o w l e d g e  of the c l a i m  of t he F e d e r a l  G o v e r n m e n t  to the r i g h t s -

20 o f - w a y  a l o n g  or a c r o s s  t h e i r  p r o p e r t i e s  a n d  h a v e  o f t e n  u t i l i z e d  a nd im-

21 p r o v e d  the p o r t i o n  of the r i g h t - o f - w a y  c l a i m e d  by the F e d e r a l  G o v e r n m e n t ;

22 and

23 W H E R E A S  the e n f o r c e m e n t  of the r i g h t s - o f - w a y  w o u l d  be  u n f a i r  to h o m e -

24 s t e a d e r s  w h o  e n t e r e d  t h e i r  p r o p e r t y  b e t w e e n  A u g u s t  1949 a n d  A l a s k a  state-

25 h o o d  i n  1959; a nd

26 W H E R E A S  th e  r i g h t s - o f - w a y  e r e c t e d  b y  the F e d e r a l  G o v e r n m e n t  w e r e  not

27 r e c o r d e d  in a ny t e r r i t o r i a l  or s t a t e  - e c o r d i n g  o f f i c e  f o r  the p u r p o s e  of

28 p u b l i c  n o t i c e ;  and

29 W H E R E A S  the r i ght to u t i l i z e  t he r i g h t s - o f - w a y  f o r  h i g h w a y  p u r p o s e s
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1 w a s  c o n v e y e d  to the s t ate in 1959; and

2 W H E R E A S  the U n i t e d  S t ates D e p a r t m e n t  of T r a n s p o r t a t i o n  has d e c l i n e d  to

3 pa y  f e d e r a l  h i g h w a y  funds to the s t a t e  to a l l o w  the s t a t e  to p a y  j ust

4 c o m p e n s a t i o n  to the l a n d o w n e r s  w h o s e  p r o p e r t i e s  a re a f f e c t e d  by the r i g hts-

5 of-way; and

6 W H E R E A S  U.S. S e n a t o r  T e d  S t e v e n s  has a t t e m p t e d  in the F e d e r a l  A i d

/ H i g h w a y  Act of 1970, sec. 138, to r e q u i r e  the U n i t e d  S t ates D e p a r t m e n t  of

8 T r a n s p o r t a t i o n  to c o m p e n s a t e  the S t a t e  of A l a s k a  fo r  m o n e y  p a i d  as j ust

9 c o m p e n s a t i o n  fo r  the t a k i n g  and u t i l i z a t i o n  of the r i g h t s - o f - w a y ;

10 BE IT R E S O L V E D  by the A l a s k a  S t a t e  L e g i s l a t u r e  that the A l a s k a  d e l e g a -

11 t i o n  to U.S. C o n g r e s s  is u r g e d  to i n t r o d u c e  a n d  s u p p o r t  l e g i s l a t i o n  to

1 2 ^  r e q u i r e  r e i m b u r s e m e n t  by  the U n i t e d  S t a t e s  D e p a r t m e n t  of T r a n s p o r t a t i o n  to

13 the State of A l a s k a  for m o n e y  p a i d  b y  the s t ate as jus t  c o m p e n s a t i o n  f or

14 the us e  of any r i g h t - o f - w a y  created, e s t a b l i s h e d ,  or c l a i m e d  u n d e r  P u b l i c

15 L a n d  O r d e r  601, F u b l i c  L a n d  O r d e r  757, D e p a r t m e n t  O r d e r  2665, a n d  P u b l i c

16 L a n d  O r d e r  1613.

17 C O P I E S  of this r e s o l u t i o n  s h all be s ent to the H o n o r a b l e  T e d  S t e v e n s

18 and the H o n o r a b l e  F r a n k  M u r k o w s k i ,  U.S. S e n a t o r s ,  a n d  the H o n o r a b l e  D o n

19 Y o ung, U.S. R e p r e s e n t a t i v e ,  m e m b e r s  of the A l a s k a  d e l e g a t i o n  in C o n g r e s s .
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T A K I N G  O F  R I G H T S - O F - W A Y  
W I T H O U T  C O M P E N S A T I O N

In r e c e n t  y e a r s  there ha s  b e e n  a t r e m e n d o u s  a m o u n t  of r o a d  
c o n s t r u c t i o n  by the St ate of A l a s k a  to s e r v e  the n e e d s  of the 
S t a t e ' s  g r o w i n g  p o p u l a t i o n  and e c o n o m i c  d e v e l o p m e n t .  An 
i m p o r t a n t  p a r t  of b u i l d i n g  n e w  r o a d s  and e x p a n d i n g  old o n e s  is 
e s t a b l i s h i n g  the r i g h t - o f - w a y  u p o n  w h i c h  th e road can be c o n­
st r u c t e d .  In the L o w e r  48 and, to so m e e x t e n t  in A l a s k a ,  w h e n  a 
s t a t e  w i s h e s  to c o n s t r u c t  a r oa d it p u r c h a s e s  the r i g h t - o f - w a y  
a c r o s s  p r i v a t e  land ei t h e r  by d i r e c t  n e g o t i a t i o n  or by c o n d e m n a­
tion. T h u s ,  a p r i v a t e  land o w n e r  w h o s e  p r o p e r t y  is e f f e c t e d  by a 
h i g h w a y  is c o m p e n s a t e d  for the loss  of the us e of h i s  p r o p e r t y .

T h i s  is not so for a l a r g e  n u m b e r  of land o w n e r s  in 
A l a s k a .  Th e S t a t e  of Al a s k a  has  d e t e r m i n e d  that it can  take 
r i g h t s - o f - w a y  and e xp a n d  e x i s t i n g  r o a d s  o v e r  p r i v a t e  p r o p e r t y  
w i t h o u t  ' .pensation to the la nd  o w n e r s  b a s e d  upon some o b s c u r e  
f e d e r a l  g u l a t i o n s  and s t a t u t e s ,  d e s p i t e  t h e fact the A l a s k a  
S t a t e  L e g i s l a t u r e  h as  a l r e a d y  m a d e  o n e  a t t e m p t  to p r o h i b i t  such  
t a k i n g s .

In o r d e r  to u n d e r s t a n d  h o w  t h e  S t a t e  ca n  c l a i m  an e a s e m e n t  
o r  r i g h t - o f - w a y  for h i g h w a y  p u r p o s e s  a c r o s s  p r i v a t e  land w i t h o u t  
p a y i n g  c o m p e n s a t i o n  o n e m u s t  lo ok  at the  h i s t o r y  of r o a d  d e v e l o p­
me n t  in A l as ka .  P r i o r  to 1947, t h e r e  w e r e  t wo  p r i m a r y  w a y s  by  
w h i c h  r o a d s  c o u l d  be  e s t a b l i s h e d .  T h e  f i r s t  was by  a p p r o p r i a­
tion. U n d e r  the  d o c t r i n e  of a p p r o p r i a t i o n ,  if the f e d e r a l  
g o v e r n m e n t  w i s h e d  to bu ild  a road, it c o u l d  do  so on p u b l i c  l a n d s  
s i m p l y  by e x p e n d i n g  m o n e y  for the c o n s t r u c t i o n  of the road. As a 
m a t t e r  of c u s t o m  the  w i d t h  of s u c h  r o a d s  w a s  g e n e r a l l y  33 f ee t 
e i t h e r  s i d e  of the c en t e r  line.

R o a d s  w e r e  a l s o  e s t a b l i s h e d  p r i o r  to 1947 u n d e r  a s p e c i a l  
f e d e r a l  s t a t u t e  (48 U.S.C. §932) w h i c h  g r a n t e d  the r i g h t  to  the 
p u b l i c  to c o n s t r u c t  h i g h w a y s  a c r o s s  v a c a n t  and u n a p p r o p r i a t e d  
f e d e r a l  p u b l i c  lan ds . S e ve ra l t e r r i t o r i a l  e n a c t m e n t s  e s t a b l i s h e d  
a r i g h t - o f - w a y  a l o ng  all s e c t i o n  li nes  in the s t at e four  rod s (66 
feet) w id e.

F o l l o w i n g  W o r l d  W a r  II n u m e r o u s  v e t e r a n s  f o un d A l a s k a  an 
a p p e a l i n g  p l a c e  to liv e and m i g r a t e d  t o our  state, T h e s e  H o m e­
s t e a d e r s  s o o n  had  i d e n t i f i e d  p a r c e l s  for e n t r y  and p r o c e e d e d  to 
l a w f u l l y  o b t a i n  t i t l e  to t h es e lands. Th e  D e p a r t m e n t  of I n t e r i o r  
w h i c h  w a s  r e s p o n s i b l e  for the c o n s t r u c t i o n  of m o s t  r o a d s  in 
A l a s k a  t h r o u g h  the A l a s k a  Road C o m m i s s i o n  s o o n  d i s c o v e r e d  that



its ro ad  c o n s t r u c t i o n  c o u l d  not k e e p  up w i t h  the p a c e  of s e t t l e­
men t .  H o m e s t e a d e r s  w o u l d  o f t e n  e n t e r  th e p r o p e r t y  b e f o r e  the 
A l a s k a  R o a d  C o m m i s s i o n  c o u l d  b u il d a road  b y a p p r o p r i a t i o n .  O n c e  
the h o m e s t e a d e r  e n t e r e d  the p r o p e r t y  the r i g h t  to b u i l d  a road b y  
a p p r o p r i a t i o n  wa s lost s i n c e  the p r o p e r t y  was no l o n g e r  
c o n s i d e r e d  p u b l i c  lands.

To  r e m e d y  th i s p r o b l e m ,  C o n g r e s s  p a s s e d  a la w  in 1947 
r e q u i r i n g  a g e n e r a l  r e s e r v a t i o n  for h i g h w a y  r i g h t s - o f - w a y  be 
p l a c e d  in all p a t e n t s  w h e r e  the h o m e s t e a d e r  e n t e r e d  a f t er  J u l y  
24, 1947. It wa s e n v i s i o n e d  that as the A l a s k a  r o a d  n e t w o r k
d e v e l o p e d  in the t e r r i t o r y ,  the A l a s k a  R o a d  C o m m i s s i o n  co uld  th e n 
c o n s t r u c t  a road  a c r o s s  the p a t e n t e d  p r o p e r t y  e v e n  t h o u g h  it w a s  
no  l o n g e r  in the h a n d s  o f the f e de r al  g o v e r n m e n t .

U n f o r t u n a t e l y ,  th e 1947 law  did not e s t a b l i s h  w h e r e  the 
r o a d s  w e r e  or  t h ei r wi dt h.  T h i s  p l a c e d  the h o m e s t e a d e r  at risk, 
that, at a n y  t i m e  in the  future, a ro a d c o u l d  be c o n s t r u c t e d  
a c r o s s  hi s p r o p e r t y .  In 1949 the D e p a r t m e n t  of I n t e r i o r  
a t t e m p t e d  to c l a r i f y  th i s p r o b l e m  by p u b l i s h i n g  P u b l i c  Land O r d e r  
No. 601 w h i c h  e s t a b l i s h e d  the w i d t h  for v a r i o u s  t y pe s of r oad s in 
A l a s k a .  The P u b l i c  L a n d  O r d e r  w i t h d r e w  f r o m  the p u b l i c  d o m a i n  
s t r i p s  of land a lon g all h i g h w a y s  in A l a s k a .  By w i t h d r a w i n g  the 
s t r i p s  of land the f e d e r a l  g o v e r n m e n t  a c t u a l l y  made c h os e 
p o r t i o n s  of f ed e r a l  p u b l i c  lands u n a v a i l a b l e  for h o m e s t e a d i n g .

P L O  601 e s t a b l i s h e d  se v e r a l  c l a s s i f i c a t i o n s  of roads. For 
t h r o u g h  r o a d s  such  as th e A l a s k a  H i g h w a y ,  R i c h a r d s o n  H i g h w a y ,  
G l e n n  H i g h wa y,  H a i n e s  H i g h w a y ,  and To k Cu t o f f ,  the r i g h t - o f - w a y  
w a s  150 feet  e i t h e r  si d e of ce n t e r  line or 300 feet total. For 
f e e d e r  r o a d s  s uc h as the S t e e s e  H i g h w a y ,  E l l i o t t  Hi g hw ay , 
M c K i n l e y  P a r k  Road, A n c h o r a g e - P o r t e r - I n d i a n  Ro ad, etc. the 
r i g h t s - o f - w a y  w as  100 feet e i t h e r  si de  of c e n t e r  line o r  200 f e e t  
total. T h e last  c l a s s i f i c a t i o n  wa s  e n t i t l e d  l o ca l ro ad s and  
r e p r e s e n t e d  a w i t h d r a w a l  o f  50 feet e i t h e r  s id e  of c e n t e r  line o r 
100 fe et  total. H o w e v e r ,  u n l i k e  the t h r o u g h  r o a d s  and f ee d e r  
ro a d s ,  l oc al  r o a d s  w e r e  not  s p e c i f i c a l l y  i d e n t i f i e d  by name.

T h e  p r o b l e m  w i t h  P L O  601 was that h o m e s t e a d e r s  w h o  e n t e r e d  
t h e i r  p r o p e r t y  a f t e r  A u g u s t  of 1949 w e r e  o f t e n  n o t told, t h a t  
t h e i r  p r o p e r t y  m i g h t  be e f f e c t e d  by P L O  601.

Th e BL M  wa s r e q u i r e d ,  b e c a u s e  of the w i t h d r a w a l  b y PLO  601 , 
to  s u r v e y  t h o s e  w i t h d r a w a l s  and to p o s t  t h e m  to t h e i r  pl a ts . 
A d d i t i o n a l l y  th ey  w e r e  r e q u i r e d  to tell a h o m e s t e a d e r  wh o  e n t e r e d  
th e  p r o p e r t y  and w h o  c l a i m e d  land u n d e r  hi s a p p l i c a t i o n  w hi ch  wa s  
e f f e c t e d  by the P L O  601 that  his h o m e s t e a d  c o u l d  not i n c l u d e  
t h o s e  l a nd s w h i c h  P L O  601 ef fe c te d.  T h e  B L M  di d  n e i t h e r .  T h e



c o s t  and m a n p o w e r  i n v o l v e d  in i d e n t i f y i n g  and s u r v e y i n g  the p r o­
p e r t y  e f f e c t e d  by the P u b l i c  Land O r d e r s  and p o s t i n g  it to the
p l a t s  wa s b e y o n d  the p h y s i c a l  and f is c a l  c a p a b i l i t y  of the BLM  in 
the  l a t e  4 0 ' s  and e a r l y  50's.

As a r e s u l t  of l oca l BL M  p r o t e s t  to W a s h i n g t o n  the  D e p a r t­
me n t  of I n t e r i o r  r e c o g n i z e d  the d i f f i c u l t i e s  i n h e r e n t  in the
w i t h d r a w a l s  u n d e r  P L O  601. In 1951 t h e r e f o r e  th e y p u b l i s h e d  P L O  
757 w h i c h  e n d e d  the w i t h d r a w a l s  as to l oc al  and f e e d e r  r o a d s  and 
s i m u l t a n e o u s l y  p u b l i s h e d  D e p a r t m e n t  O r d e r  2665  w h i c h  c o n v e r t e d  
t h o s e  w i t h d r a w a l s  to e a s e m e n t s .  T h e r e f o r e ,  a h o m e s t e a d e r  w h o
e n t e r e d  th e p r o p e r t y  a f t e r  D. 0. 2665 c o u l d  c l a i m  u p to the
c e n t e r  l i n e  of a local or f e e d e r  road bu t w o u l d  take  s u b j e c t  to 
an e a s e m e n t  in fa vor of th e f e d e r a l  g o v e r n m e n t .  But, as had 
h a p p e n e d  w h e n  PL O 601 wa s  in e ff ec t , m a n y  h o m e s t e a d e r s  w e r e  not  
i n f o r m e d  o f  the full n a t u r e  o f  the f e d e r a l  g o v e r n m e n t ' s  i n t e r e s t  
in t h e i r  p r o p e r t y .  Some  h o m e s t e a d e r s  had the e x i s t e n c e  of the 
l o ca l or f e e d e r  road e a s e m e n t  n o t e d  in t h e i r  p r e p a t e n t e d  d o c u­
m e n t s  but m a n y  did not. T h e  e a s e m e n t  wa s n e v e r  n o te d  in the 
p a t e n t  th a t was issued to them.

T h e  la s t d i f f i c u l t y  a s s o c i a t e d  wi th  th ese  r i g h t s - o f - w a y  was 
that the w i t h d r a w a l  that had r e m a i n e d  in e f f e c t  as to t h r o u g h  
ro a ds . C o n g r e s s  in the late 19 5 0 ' s  d e c i d e d  to sell the w i t h d r a w n  
land to the a d j o i n i n g  land  o w n e r s  and c o n v e r t  the r e m a i n i n g  
t h r o u g h  r o a d  w i t h d r a w a l s  to e a s e m e n t s .  T h e  D e p a r t m e n t  of 
I n t e r i o r  p u b l i s h e d  P u b l i c  L a n d  O r d e r  1613 w h i c h  c o n v e r t e d  the 
w i t h d r a w a l s  to e a s e m e n t s  and the u n d e r l y i n g  fee was to be sol d to 
the then  c u r r e n t  a d j o i n i n g  land  owner.

T h e  D e p a r t m e n t  of I n t e r i o r  di d not i m m e d i a t e l y  i n s t i t u t e  the 
p r o g r a m  b e c a u s e  o f  S t a t e h o o d  in 1959. D u r i n g  the t r a n s i t i o n  
p h a s e  m u c h  of  the f ed er al  r e s p o n s i b i l i t y  for h i g h w a y s  and h i g h w a y  
r i g h t s - o f - w a y  p a s s e d  to the S t a t e  of Al a s k a .  The  S t a t e  c l a i m s  
its i n t e r e s t  to the r i g h t s - o f - w a y  p u r s u a n t  to a q u i t c l a i m  d e e d  
i s s u e d  by th e  F e de ra l G o v e r n m e n t  in 1959. The S t a t e  d i d  not 
b o t h e r  to r e c o r d  the q u i t c l a i m  d e e d  u n t i l 1969. Th us,  t h e r e  wa s  
no d o c u m e n t  of r e c o r d  in a r e c o r d i n g  d i s t r i c t  by w h i c h  th e S t a t e  
c l a i m e d  a n y  title. T h e  U n i t e d  S t a t e s  g o v e r n m e n t  ha d a l s o  n e v e r  
p l a c e d  the  e a s e m e n t s  of r e c o r d  in th e t e r r i t o r i a l  c o m m i s s i o n e r ' s  
o f f i c e  (the p r e d e c e s s o r  to r e c o r d e r s  o f f i c e ) .

In th e mid  1 9 6 0 's the B u r e a u  of  La nd  M a n a g e m e n t  o n c e  a g a i n  
r e d i s c o v e r e d  its o b l i g a t i o n s  u n d e r  P L O  1613 to  c o n v e y  the land  to 
the a d j o i n i n g  land owner. It se nt  ou t to m a n y  of the a d j o i n i n g  
land  o w n e r s  no t i c e s  that t h e y  had the r i g h t  to p u r c h a s e  the 
u n d e r l y i n g  fee to the h i g h w a y  a l o ng  t h e i r  p r o p e r t y .  Some of the 
a d j o i n i n g  land  o w n e r s  pa id  the p u r c h a s e  price. H o w e v e r ,  b e c a u s e
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of the g e n e r a l  f r e e z e  on the c o n v e y a n c i n g  of  f e d e r a l  lands in 
A l a s k a  the f e d e r a l  g o v e r n m e n t  f a i l e d  to i s s u e  p a t e n t s  to t h o s e  
i n d i v i d u a l s .

In th e  last two y e a r s  the B L M has  o n c e  a g a i n  d i s c o v e r e d  its
o b l i g a t i o n s  u n d e r  P L O  1613 and h a v e  n o w  m a d e  th e p r o p e r t y  a v a i l­
ab l e  to the a d j o i n i n g  land o w n e r s ,  b u t  at t o d a y ' s  p r i c e s .  
F u r th er , w h e r e  t h e  1965 a d j o i n i n g  lan d o w n e r  had f ile d an a p p l i­
ca t i o n  to p u r c h a s e  an d p a i d  his  p u r c h a s e  p r i c e  in 1965, the B L M  
wi l l n o w  is sue the p a t e n t  to h i m  and not  the c u r r e n t  a d j a c e n t
land o w n e r .  T h i s  c a u s e s  a g r e a t  c o n c e r n  a m o n g  c u r r e n t  la nd
o w n e r s  w h o  b e l i e v e d  tha t th e y o w n e d  the p r o p e r t y  in front o f 
t h e i r  h o m e s  and b u s i n e s s e s .  It is c o n c e i v a b l e  that  not o n l y  will 
t he y ha ve  an i n t e r l o p e r  b e t w e e n  t h e m s e l v e s  and the h i g h w a y  but  
p e r h a p s  e v e n  a l o s s  of a c c e s s  to t h e i r  p r o p e r t y .

In 1966, the A l a s k a  l e g i s l a t u r e  b e c a m e  a w a r e  that the S t a t e  
w a s  b u i l d i n g  c e r t a i n  r o ad s a l on g t h e s e  f e d e r a l l y  c r e a t e d  h i g h w a y  
r i g h t s - o f - w a y  w i t h o u t  p a y i n g  c o m p e n s a t i o n .  Th e  o n l y  land o w n e r s  
w h i c h  w e r e  e f f e c t e d  by this  u n f a i r  t a k i n g  w e r e  t ho s e who  e n t e r e d  
the p r o p e r t y  a f t e r  J u l y  of 1947 and b e f o r e  s t a t e h o o d .  All o t h e r  
A l a s k a n s  w e r e  e n t i t l e d  to c o m p e n s a t i o n  if such  a tak in g o c c u r r e d  
on t h ei r  p r o p e r t y .

R e p r e s e n t a t i v e  H i l l s t r a n d  b o u g h t  the i s su e b e f o r e  the A l a s k a  
l e g i s l a t u r e  and t h e y  v i r t u a l l y  u n a n i m o u s l y  a g r e e d  that such a 
t a k i n g  w a s  u n f a i r  and u n j u s t  to the land  o w n e r s .  The  l e g i s l a t u r e  
in 1966 t h e r e f o r e  p a s s e d  the R i g h t - o f - W a y  Ac t of 1 966 w h i c h  
b a r r e d  the s ta te  f r o m  t ak i n g  a n y  f u r t h e r  la nd  u n d e r  the g r a n t s  by 
the f e d e r a l  g o v e r n m e n t .  B e t w e e n  1966 and 1970 the S t a t e  
t h e r e f o r e  p a i d  c i t i z e n s  in A l a s k a  for h i g h w a y  c o n s t r u c t i o n  and 
e x p a n s i o n  on t h e i r  lands. I n de e d,  in 197 0 the c o m m i s s i o n e r  for 
the D e p a r t m e n t  o f T r a n s p o r t a t i o n  t e s t i f i e d  b e f o r e  the U n i t e d  
S t a t e s  C o n g r e s s  that the S t a t e  h a d  p a i d  s e v e r a l  m i l l i o n  d o l l a r s  
to land o w n e r s  in c o m p e n s a t i o n  fo r the  f e d e r a l  r i g h t s - o f - w a y  
w h i c h  had b e e n  c r e a t e d  in the 1 94 0 ' s  an d 50 's.

In t h e  e a r l y  1 9 7 0 's h o w e v e r  t h e p r o b l e m  r e - e m e r g e d .  T h e  
r a pi d i n c r e a s e  in the p o p u l a t i o n  of A l a s k a  and d e v e l o p m e n t  of its 
e c o n o m y  r e q u i r e d  the S t a t e  to b u i l d  a d d i t i o n a l  r o a d s  and to 
e x p a n d  e x i s t i n g  r o a d s  to a c c o m m o d a t e  th e  g r o w t h .  In the m i d  
1970's t h e  S t a t e  o n c e  a g ai n b e g a n  to take p r o p e r t y  u nd er  the 1947 
Act. W h e n  c o n f r o n t e d  wi t h the 1966 Act w h i c h  b a r r e d  the S t a t e  
f r o m  t a k i n g  p r o p e r t y  w i t h o u t  c o m p e n s a t i o n ,  th e S t a t e  came  up wi th  
a le gal  t h e o r y  c i r c u m v e n t i n g  the Act. In the late 1970's an d 
e a r l y  198 0' s s e v e r a l  c a se s w e n t  to the A l a s k a  S u p r e m e  C our t c o n­
ce r n i n g  w h e t h e r  the S t a t e  had a h i g h w a y  r i g h t - o f - w a y  a c r o s s  
p r i v a t e  la n d w h i c h  it c o ul d ta k e w i t h o u t  c o m p e n s a t i o n .  In ea ch



of t h o s e  c ase s the trial c our t a ft er  h a v i n g  h e a r d  the e v i d e n c e  
and a r g u m e n t s  by the S t a t e  and land o w n e r s  r u l e d  in f a v o r  of t h e  
land  o w n e r s .  In each case the A l a s k a  S u p r e m e  C o u r t  re ve rse d.

Th e A l a s k a  S u p r e m e  C o u r t ' s  r e v e r s a l  r e st s on two w e a k  
p r e m i s e s .  First, that the A l a s k a  l e g i s l a t u r e  in 1966 i n t e n d e d  
o n l y  to end those e a s e m e n t s  u n d e r  the 1947 act. T h e  C o u r t ' s  
s e c o n d  p r e m i s e  was  that the 1 947 Act was  an i n d e p e n d e n t  s t a t u t e  
and di d  not m o d i f y  the p r i o r  act  a u t h o r i z i n g  the S e c r e t a r y  of 
I n t e r i o r  to b u i ld  r o a d s  in A l a s k a .  T h e  C o u r t  f ou nd  that that 
p r i o r  l e g i s l a t i o n  w h i c h  a u t h o r i z e d  the S e c r e t a r y  of I n t e r i o r  to 
b u i l d  h i g h w a y s  in A l a s k a  p e r m i t t e d  h i m  to a l s o  c r e a t e  e a s e m e n t s  
i n d e p e n d e n t  of the fact that  C o n g r e s s  in 1947 m o d i f i e d  the law to 
r e q u i r e  t ha t t ho se  e a s e m e n t s  be p l a c e d  in the p a t e n t .  S i n c e  
D e p a r t m e n t  O r d e r  2665 s t a t e s  that it is p r o m u l g a t e d  u n d e r  the 
D e p a r t m e n t  of I n t e r i o r ' s  r e s p o n s i b i l i t y  to c o n s t r u c t  r oa ds  in 
A l a s k a  D e p a r t m e n t  O r d e r  2665  s u r v i v e s  the 1966 Act and is not 
a f f e c t e d  by it.

T h e  p o s i t i o n  of the A l a s k a  S u p r e m e  C o u r t  s e e m s  i n c r e d i b l e .  
It is d i f f i c u l t  to b e l i e v e  that in 1966 the A l a s k a  L e g i s l a t u r e  
w a s  o n l y  d o i n g  a wa y with the r i g h t  of the S t a t e  to take an e a s e­
men t  u n d e r  the 1947 Act, w h i c h  was at l ea st  i d e n t i f i e d  to the 
land  o w n e r  in his p at ent , and not p r o h i b i t  the ta ki ng  of a c o n­
cu r r e n t  e a s e m e n t  w hi ch  wa s not i d e n t i f i e d  in the land o w n e r s  
pa t e n t .  Indeed the p r e m i s e  of the A l a s k a  S u p r e m e  C o u r t  is 
r e f u t e d  by the B LM 's  ow n m e m o r a n d u m  d i s c u s s i n g  these r i g h t s - o f -  
way.

*  T h e  m o s t  b u r d e n s o m e  as p e c t  of the h i g h w a y  r i g h t - o f - w a y  
p r o b l e m  lies in the fact that the fe d e r a l  g o v e r n m e n t  m i s h a n d l e d  
th e i m p l e m e n t a t i o n  of the p r o g r a m s .  Th e  o n l y  n o t i c e  was 
p u b l i s h e d  in the Fede ral  R e g i s t e r .  T h e  F e d e r a l  R e g i s t e r  is a 
r e l a t i v e l y  o b s c u r e  d o c u m e n t  to m o s t  p e o p l e .  In d e e d  in the lat e 
19 4 0 ' s  and 1950's the e x i s t e n c e  o f the Fe d e r a l  R e g i s t e r ,  let 
a l o n e  the p o t e n t i a l  imp ac t on t h eir  l i ve s was not r e a l i z e d  b y  
m o s t  p e o p l e .  The r i g h t s - o f - w a y  w e r e  not p l a c e d  of r e c o r d  a g a i n s t  
s p e c i f i c  p a r c e l s  and in c as es  w h e r e  the s t a t u r e  or land o r d e r  
r e q u i r e d  that a m a p  be m a d e  of the h i g h w a y  and p l a c e d  of r ec o r d  
w i t h  the B L M  that was  o f t e n  not do ne.  F u r t h e r ,  o v e r  the y e a r s  
the S t a t e  of A l a s k a  in u p g r a d i n g  and i m p r o v i n g  h i g h w a y s  has  m o v e d  
the l o c a t i o n  of the h i g h wa y . N o w  it is d i f f i c u l t  to k n o w  e x a c t l y  
w h e r e  th e h i g h w a y  wa s  in t h e  19 50' s to d e t e r m i n e  h o w  m u c h  
p r o p e r t y  c o ul d be taken f r o m  the land o w n e r  w i t h o u t  c o m p e n s a t i o n .

R e c e n t l y  the St ate  has a g g r a v a t e d  the p r o b l e m  by p e r m i t t i n g  
o t h e r  a c t i v i t i e s  to take p l a c e  on the r i g h t s - o f - w a y  such as bi k e 
p at h s ,  h o r s e  t ra ils , and u t i l i t y  l i n es  but fo r c e d  the e n t i t y



c o n s t r u c t i n g  this n o n h i g h w a y  use to p l a c e  it on the far e dg e of
the e a s e m e n t  thus  long b e f o r e  the road m i g h t  ha v e to a c t u a l l y  be
e x p a n d e d ,  if at all, the e a s e m e n t  is b e i n g  u t i l i z e d  and the h o m e­
ow n e r  s u f f e r s  f r o m  the loss of tre es,  s h r u b s ,  and use of his land 
as w e l l  as a n y  i m p r o v e m e n t s  t he re on.

It is th i s c o m b i n a t i o n  of f a c t o r s  w h i c h  m a k e s  the ta ki ng  b y
the S t a t e  of A l a s k a  u n f a i r  and i n e q u i t a b l e .  Lack of a d e q u a t e  
n o t i c e  to the o r i g i n a l  p a t e n t e e ,  la c k of n o t i c e  c o n t a i n e d  in the 
p a t e n t ,  l a c k  of n o t i c e  to the g e n e r a l  p u b l i c  e x c e p t  as p u b l i s h e d  
in the F e d e r a l  R e g i s t e r ,  no r e c o r d i n g  of the e a s e m e n t s  in the 
r e c o r d i n g  d i s t r i c t  of the t e r r i t o r y  or S t a t e  of Ala ska , f a i l u r e  
of the S t a t e  of A l a s k a  to r e c o r d  its q u i t c l a i m  dee d until 1969, 
and the b e l i e f  that the 1966 Act by the L e g i s l a t u r e  e nd ed  o n c e  
and for all the c o n t r o v e r s y ,  all c o n t r i b u t e  to ma k e this ta kin g 
w i t h o u t  c o m p e n s a t i o n  e x t r e m e l y  u nf air .

It is c l e a r  that the l e g i s l a t i v e  r e l i e f  is r e q u i r e d  to cl ose  
the l o o p h o l e s  c r e a t e d  by the A l a s k a  S u p r e m e  C ou rt  in the 1966 
Act. It w a s  u n j u s t  and i n e q u i t a b l e  then  and it is un ju st  and 
i n e q u i t a b l e  now.
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INTRODUCTION OF RESOLUTIONS (Senate)

SPONSOR SUBSTITUTE FOR SENATE JOINT RESOLUTION MO. 8 , tj  
Sen. Coghill. Requests Congress to propose and submit to the 
states for ratification an amendment to the U.S. Constitution that 
would establish rules governing constitutional conventions, and 
that those rules apportion the votes of the delegates on the basis 
of an equal number of votes for each state.

Requests Congress to propose and submit to the states an amendment 
to the U.S. Constitution that would require within four years after 
its ratification by the various states, in the absence of a national 
emergency, the total of all appropriations made by Congress for a 
fiscal year shall not exceed the total of all estimated federal 
revenue for that fiscal year.

Withdraws Legislative Resolve No. 1 of the Second Session of the 
Twelfth Alaska State Legislature (asked Congress either propose an 
amendment requiring a balanced budget, or in the alternative, to 
call a constitutional convention, the sole purpose of which would 
be to adopt such an amendment).

Introduced April 30 and referred to State Affairs and Judiciary.

Pint, of Just SENATE JOINT RESOLUTION NO. 26. by Sen. Coghill. Relates to 
Compensation to the payment of just compensation for the holders of certain 
Certain Land- landowners for certain right-of-way for highway purposes. 
owners________

The Federal government created certain rights-of-way for highway 
purposes across land in Alaska under certain federal orders, but 
the rights-of-way thus created were never identified in patents 
issued to Alaska homesteaders nor were the original homesteaders 
informed as to the location or true width of the rights-of-way.

States that enforcement of the federal right-of-way would be unfair 
to homesteaders who entered their property between August of 1949 
and statehood in 1959. The federal rights-of-way were never 
recorded in any territorial or state recording office and the right 
to use them for highway purposes was conveyed to the state in 1959. 
The federal government has refused to pay federal highway funds to 
the state to allow the state to pay just compensation to the 
landowners whose properties are affected by the rights-of-way, even 
though Sen. Stevens has attempted in the Federal Aid to Highway Act 
to require the federal government to compensate the state for money 
paid to the landowners for taking and using the rights-of-way.

The resolution urges Congress to introduce and support legislation 
to require reimbursement by the U.S. Dept, of Transportation to the 
State of Alaska for money paid by the state as just compensation 
for the use of any right-of-way created, established, or claimed 
under the four federal orders (Public Land Orders 601, 757, and 
1613, and Department Order 2665).

c Balanced Fed. 

Budge t________

L page 753

Introduced April 29 and referred to Transportation. The five-day 
hearing notice rule was waived on April 30 so the bill could be 
heard in Transportation. Reported out this week— see p. 7(59.
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T h e  D i r e c t o r ,

D i v i s i o n  o f  T e r r i t o r i e s  a n d  I s l a n d  P o s s e s s i o n s .

L y  d e a r  Dr. Gr uening:

R e f e r r i n g  to  y o u r  m e m o r a n d u m  u n d e r  da t e  o f  D e c e m b e r  17, 

r e l a t i v e  to p r o p o s e d  r e s e r v a t i o n s  for the c o n s t r u c t i o n  o f  roads, 

b r i d g e s ,  a n d  tra il s in the T e r r i t o r y  o f  A l a s k a ,  I w i l l  b e  g l a d  to 

c o n f e r  w i t h  y o u  o r  y o u r  r e p r e s e n t a t i v e s  at a n y  t i m e  y o u  m a y  so desire

^ T h e r e ^ i s  a p p a r e n t l y  no a u t h o r i t y  f o r  th e issuance^of"ah. Zx'ecu—

f i n ,  o r d e r  for.-. the'purp'oseTdf" i m p o s i n g  a r o a d -r e s e r v a t i o n  u p o n  a n y  
l a n d  i n , t h e  . T e r r i t o r y  .which m a y  h e r e a f t e r  p a s s  in t o  p r i v a t e  own er sh ip 

(and T  a m  'not “pe r t a i n  ‘t h a t • it* w o u l d  ‘Jbetnecessaiy.' o r V a a v i  s ab le  to r e c o m­
m e n d  the'enactment" o f ' T e g i s l a t i o n f o r ' ' s u c h ' p u r p o s e ^ -  

     '■*+ -   f
S e c t i o n  2477, U. S. R. S., p r o v i d e s :  "Th e right-of-v.uy for the

c o n s t r u c t i o n  of h i g h w a y s  ove r p u b l i c  lan ds , n o t  r e s e r v e d  f o r  public 

u ses, is h e r e b y  g r a n t e d .” No  a c t i o n  o n  t he p a r t  o f  the Gov er n m e n t  

is d e e m e d  n e c e s s a r y  to the o p e r a t i o n  o f  t h i s  s ta tute. T h i s  grant b e­

comes e f f e c t i v e  u u o n  th e c o n s t r u c t i o n  or  e s t a b l i s h i n g  of  th e h i g h w a y  

in a c c o r d a n c e  w i t h  the S t a t e  or T e r r i t o r i a l  laws. N o  r e s e r v a t i o n  for 

r i g h t E - o f - w a y  so a c q u i r e d  is i n c l u d e d  in th e p a t e n t  w h e n  is s u e d  for 

t h e  l a n d s  af f e c t e d .  (2& L. D. 44-^)-

T h e  a c t s  of J a n u a r y  27, 1 9 ^ 5  (33 S ta t. 6l6), a n a  L a y  14, 1°0&

(34. Stat. ig2), i n c o r p o r a t e d  in  s e c t i o n s  321 t o  337 i n cl us iv e, of 

T i t l e  48 U. S. C., p r o v i d e s  for t h e  c o n s t r u c t i o n  a n d  m a i n t e n a n c e  of 

roads, trail s,  and..bridges,-by- the b e a r d ,  qf-,.road_cpiEsis si oners.

j
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l a n d s  a f f e c t e d ,  u p o n  the  fi li ng o f  p r o f i l e  m a p s  s h o w i n g  the l o c a t i o n  

o f  the r o a d  i n  a c c o r d a n c e  w i t h  i n s t r u c t i o n s  o f  the D e p a r t m e n t  of 

J u l y  8, 1°30.

S e c t i o n  17 of  the a c t  of N o v e m b e r  9, I92I (42 Stat. 212), p r o­

v i d e s  f o r  th e g r a n t i n g  o f  p u b l i c  l a n d s  or r e s e r v e d  l a n d s  of the  

U n i t e d  S t a t e s  f o r  F e d e r a l  A i d  H i g h w a y s .  G r a n t s  u n d e r  t h i s  a s t u t e  

m a y  b e  a c q u i r e d  b y  the f i l i n g  of m a p s  in a c c o r d a n c e  w i t h  the  r e g u l a­

t i o n  t h e r e u n d e r  a n a  t h e  a p p r o v a l  of s u c h  m a p s  b y  the S e c r e t a r y  of 

t h e  I n t e r i o r .  A  r e s e r v a t i o n  for  r i g h t s - o f - w a y  a c q u i r e d  u n d e r  this 

s t a t u t e  is i n c o r p o r a t e d  in the p a t e n t  i s s u e d  for the l a n d s  a ff ected.

T h e  w i d t h  o f  the r i g h t s - o f - w a y  w h i c h  m a y  be  a c q u i r e d  u n d e r  the 

a b o v e - m e n t i o n e d  s t a t u t e s  is n ot  specif ied . Th e v/idth o f  r i g h t s - o f -  

w a y  e s t a b l i s h e d  u n d e r  s e c t i o n  24-77 g o v e r n e d  b y  the l a w s  o f  the 

S t a t e s  or  T e r r i t o r i e s  (22 L. D. 145)* l̂ n e  w i d t h  o f  r i g h t s - o f - w a y  
f o r  r o a d s  o r  h i g h w a y s  e s t a b l i s h e d  or  c o n s t r u c t e d  u n d e r  th e p r o v i s i o n s  

o f  the a c t s  o f  J a n u e r y  27, 1905» M-» 1 9 ^ »  o r  a c q u i r e d  u n d e r

s e c t i o n  17 of t h e  F e d e r a l  A i d  H i g h w a y  A c t  of N o v e m b e r  9> 1921, w o u l d  

s e e m  to be  a m a t t e r  of d i s c r e t i o n  a s  to w h a t  is d e e m e d  r e a s o n a b l y  

n e c e s s e r y  f or  the c o n s t r u c t i o n  a n d  p r o p e r  m a i n t e n a n c e  of the p a r t i c u­

l a r  r o a d  or  h i g h w a y  a n d  g o v e r n e d  b y  the w i d t h  as s u r v e y e d  a n d  shown 

on  the  p r o f i l e  m a p s ,  the m a p s  b e i n g  e vi de n c e  o f  the r i g h t - o f - w a y  and 

t h e  b a s i s  fo r i n s e r t i o n  of  the r e s e r v a t i o n  in a n y  s u b s e q u e n t  p a t e n t  

f o r  the l a n d s  a f f e ct ed.

T.'ith r e s p e c t  to the i l l u s t r a t i o n s  g i v e n  in the c o r r e s p o n d e n c e  

a c c o m p a n y i n g  y o u r  letter, it a p p e a r s  q u i t e  c e r t a i n  t hat n e i t h e r  an 

Hxecutiv_e_order nor. l e g i s l a t i o n  c o u ld  a f f o r d  a n y_r.elief..—  I n ~ o t h e n

w o r d s 7  a r i g h t - o f - w a y . o v e r  .an a r e a  w h i c h , i s . e m b r a c e d . i n  a n * e n t r y , I ____

l e g a l l y  i n i t i a t e d  a n d ' m a i n t a i n e d  acco:qding^to -.law, _ is ' e i t h e r  "5y. ag r e e j  

r e n t  w i t h  t h e ' p a r t y  h a v i n g  the e n t r y  o r ' t h r o u g h  c o n d e m n a t i o n  proceed-;
l ,   , i.     • - ............... ■ • ------------------------   :-  T . -----,-----------  _____________:________________.— J
i ng sv

T h e  c o r r e s p o n d e n c e  a c c o m p a n y i n g  y o u r  l e t t e r  i n d i c a t e s  that you  

a r e  f a m i l i a r  w i t h  the  i n s t r u c t i o n s  i s s u e d  by  the D e p a r t m e n t  o n  J u l y  

8, I93O, in r e g a r d  to th e i n c l u s i o n  of r e s e r v a t i o n s  for r o a d s  co n­

st r u c t e d  by  th e G o v e r n m e n t  in al l cas es  w h e r e  r i g h t s  of  p e r s o n s  se e k­

ing to a c q u i r e  t i t l e  t o  a n y  of such l a n d s  w e r e  i n i t i a t e d  s ub se qu en t 

to the c o n s t r u c t i o n  of the road. I n  o r d e r  to p u t  in t o  e f f e c t  t hose 

r e g u l a t i o n s ,  this  O f f i c e  m u s t  b e  f u r n i s h e d  w i t h  m a p s  a n d  f i e l d  notes 

o f  all c o n s t r u c t e d  r o a d s  as we l l  as t hose h e r e a f t e r  completed, so 

p r e p a r e d  es to  m a k e  it p o s s i b l e  to h a v e  p r o p e r  n o t e s  p l a c e d  o n  the 

t r a c t  b o o k s  a n d  a d e q u a t e  r e s e r v a t i o n s  i n s e r t e d  in p a t e n t s .  A s  is

- 2 -



a l s o  I n d i c a t e d  b y  y o u r  co rr e s p o n d e n c e ,  this m a t t e r  -rcas c a l l e d  to 

the a t t e n t i o n  of  t h e  S e c r e t a r y  o f  Y/ar b y  the D e p a r t m e n t  on S e p t e m b e r  

3, 1930, b u t  u p  t o  t his time  n o  m a p s  or f i e l d  n o t e s  p e r t a i n i n g  to 

c o n s t r u c t e d  r o a d s  o r  r o ad s h e r e a f t e r  to b e  c o n s t r u c t e d  h a v e  b e e n  

r e c e i v e d  i n  thi s office.

TYe shall b e  g l a d  t o  go i n t o  t h e s e  m a t t e r s  m o r e  f u l l y  i n  t he  

c o n f e r e n c e  t h a t  y o u  h a v e  p r o p os ed .

T h e  e n c l o s u r e  a c c o m p a n y i n g  y o u r  l e t t e r  is r e t u r n e d  here-prith.

Very truly yours,



j
0

United States Sonata*

Sirj

I enclose a draft of a bill |MTo anand an oat entitled ’An Act 
providing for the transfer of the duties authorised and authority 
conferred by law upon the board of road corals*loners in the Terri­
tory of Alaska to the Department of the Interior, and for othar 
purpose**, approred June 50, 1933*.

The purpose of the proposed legislation is to proteot the in­
terests of the United States in constructing roads in the Tezritory 
of A la s k a  by providing a right-of-coy on lands, now public dcsain , to 
which patents say in the future be issued.

T h e ^ ^ £ a ”Soad~Co^5saion, operating undor the Departisnt'of th»^ 
Interior by virtue of the Aot'approved June SO,' 1932 (d? stati d4<5), ** 
and financed by 7odare 1 ‘appropriations, is engaged la the construction-, 
end oaintcuauoo of roads, roadways, highways, trann/ays, trails, bridges, 
and_othor_ sinilar works in that portion of^Alaskr, outside the national* 
forests. The greater part of the ereft on which <he operations of the/ 
Alaska Road Cocci s b i o^‘;’a^_oonductod J is pubUa..donaln,'^ai^_thsJlocc-i 
flou'ot rightdof-^rny~on such laada "presents so^problen growing o u t /  
of private ownarahipr^ For~th» “proper' lo oat ion of “the road and in the 
'interest of*publlc~service it is necessary In earn cases, however, to 
cross lands to which title has passed froa the United States, These 
instance* are becoming core rwnasrous e* the population of the Terri - 
tory lnaroases. ObtsihIhg~HghthTof-WKy acrosa priTately owned_lan2* 
(fcna'ln a nunhar,of ’nases prwanted_dlffioultieijsalll:^ forecourt "'/ 
act ion\Bjd..requiring. the ' sxpenditure of Federal funds7-- * * *

It le proposed, therefore, that in all patents for landa here­
after t a k e n  up in the Territory tfcaro shall be inserted a provision 
reserving to the Government a right-of-way for roads, roadway*, high­
ways, tracweys, trails, bridges and appurtenant works or structures 
©onatruoted or to be constructed by the authority of the United 
S t a t e s ,  A provision aocojrplishlng this aay, it is throught, be in­
serted as an assendnant to Section £ of the Act approved June 30, 1932, 
supra., tad the draft of the bill which I trananlt has boen written

The President of the Senate,

(A.
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accordingly. Tho propoaod ttsandccat Is to the proTlsion of
th« net of August 50, 1890 (£6 Stat, 551}, which reserred rights-of- 
way for canal* cm l&nd* vest of the on* hundredth meridian and is also 
aiKilar to th* proTisicn* of the Act of Uaroh 1.2, 1914 (58 Stat, 505),
In whJtoh rights-of-way for railroads were reserved to tin United State* 
in all patent* for lards thereafter taken op In the Territory of Alaska,

The Director of tho Bureau of tho Budget ha* Info m o d  so that 
there ia co objsotion to tho presantatIon of tho proposed legislation
to the Coagree*,

Tory truly your*,

i Q j /
PTC:abc. — /  Saarotary of th* Interior,

Zncloaure 14468S1,

ee&
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UN ITED  STATES 
DEPARTM ENT  OF THE IN TER IO R

O F F IC E  O F  T H E  S E C R E T A R Y  
D IV IS IO N  OF T E R R IT O R IE S  AND ISLAND PO SSESS IO N S

W a s h i n g t o n

F e b r u a r y  4, 1 9 4 3 .

O J O R A N D U 1 !  f o r  l£r. T h o r o n :

T h e  f o l l o w i n g  i s  a n  o u t l i n e  o f  t h e  b a c k g r o u n d  i n  t h i s  m a t t e r :

  TlT8_ p u r p p s e ^ o f  _th sfpropo's ed~l'Fgi slatfohFI'"s~ t o ~ p r o t ^ T ' ' t 5 e ^ ^

£he United States in ̂ constructing roads'in the Territory'of* Alaska^by-'reserY- 
ing a 'right-~of-way  "on lands, "now public domain, to which patents may in th<# 
future be issued.— *----- —    “ * 1 1 1   *

T h e  A l a s k a  R o a d  C o m m i s s i o n ,  o p e r a t i n g  u n d e r  t h e  D e p a r t m e n t  o f  t h e  I n t e r i o r  

b y  v i r t u e  of th e A c t  a p p r o v e d  J u n e  30, 1 9 3 2  (47 S t a t .  446 ),  ? n d  f i n a n c e d  b y  

F e d e r a l  a p p r o p r i a t i o n s ,  is  e n g a g e d  i n  the c o n s t r u c t i o n  a n d  m a i n t e n a n c e  of roads, 

roadways, h i g h w a y s ,  t r a m w a y s ,  t r ail s,  bridges, a n d  o t h e r  s i m i l a r  w o r k s  i n  t h a t  

po r t i o n  o f  A l a s k a  o u t s i d e  t h e  n a t i o n a l  fo re st s. T h e  g r e a t e r  p a r t  of t ho a r e a  

on w h i c h  t h e  o p e r a t i o n s  o f  t h e  A l a s k a  Roa d  C o n m i s s i o n  a r e  c o n d u c t e d  i s  p u b l i c  

domain, a n d  the l o c a t i o n  o f  r i g h t s - o f - w a y  on  m i c h  l a n d s  p r e s e n t s  n o  p r o b l e m  g r o w­

ing  out of  p r i v a t e  o w n e r s h i p .  F o r  t h e  p r o p e r  l o c a t i o n  o f  t h e  r oad , a n d  in  the 

i n t e r e s t  of  p u b l i c  s e r v i c e ,  i t  i s  n e c e s s a r y  i n  so m e  cas es , h o w e v e r ,  to c ross 

lands t o  w h i c h  t i t l e  h a s  p a s s e d  f r o m  t h e  U n i t e d  S t a t e s .  T h e s e  i n s t a n c e s  ar e b e­

com i n g  m o r e  n u m e r o u s  as t h e  p o p u l a t i o n  of t h e  T e r r i t o r y  i n c r e a s e s .  Obt' i n i n g  

i i g h t a - o f - w a y  a c r o s s  p r i v a t e l y - o w n e d  lands h a s  i n  a  n u m b e r  of c a s e s  p r e s e n t e d  

di ff ic ul tie s,  c a l l i n g  f o r  c o u r t  a c t i o n  an d r e q u i r i n g  t h e  e x p e n d i t u r e  of F e d e r a l  

funds,

A  c a s e  of  t h i s  k i n d  o c c u r r e d  t w o  or  t h r e e  y e a r s  a g o  i n  c o n n e c t i o n  w i t h  the  

c o n s t r u c t i o n  of a  b r i d g e  a c r o s s  a s t r e a m  a d j o i n i n g  a  c e r t a i n  p r i v a t e l y - o w n e d  

Wi ni n g  claim. Th e o w n e r  of the  l a n d  c l a i m e d  t h a t  h i s  p r o p e r t y  w a s  v e r y  v a l u a b l e  

because o f  a p l a c e r  g o l d  mine, a n d  a s k e d  an e x o r b i t a n t  p r i c e  f o r  t h e  r i g h t - o f -  

p a y  n e c e s s a r y  i n  c o n n e c t i o n  w i t h  t h e  c o n s t r u c t i o n  o f  t h e  b r i d g e .  T h i s  r e s u l t e d  

in c o n s i d e r a b l e  d e l a y  a n d  e x p e n s e .  As a c o n s e q u e n c e  o f  t h i s  a n d  o t h e r  l ike 

Instances, the  A l a s k a  R o a d  C o m m i s s i o n ,  th e G o v e r n o r  o f  A l a s k a ,  an d U r . Parks, the 

C a d a s t r / a l  E n g i n e e r  o f  t h e  L a n d  O f f ic e, b e c a m e  c o n v i n c e d  t h a t  l e g i s l a t i o n  to 

reserve r i g h t s - o f - w a y  i n  f u t u r e  p a t e n t s  of l a n d  t a k e n  f r o m  t h e  p u b l i c  domai n,  is 

desirable.

I n  r e s p o n s e  t o  a r e q u e s t  f r o m  th e R o a d  Ca-irnission, t h e  p r o p o s e d  l e g i s l a t i o n  

Was d r a f t e d  i n  t h i s  D i v i s i o n  a n d  s u b m i t t e d  to  t h e  D e p a r t m e n t  f o r  c o n s i d e r a t i o n .

•It was d i s c u s s e d  at a m e e t i n g  o f  t h e  D e p a r t m e n t  L e g i s l a t i v e  C o m m i t t e e ,  w h i c h  di d 

hot a p p r o v e  f a v o r a b l e  a c t i o n  o n  t h e  bill, p r e s u m a b l y  b e c a u s e  of  q u e s t i o n s  r ai s e d  

*Ln the m e e t i n g  as t o  w h e t h e r  l e g i s l a t i o n  of t h i s  k i n d  w o u l d  n o t  h a v e  a t e n d e n c y  

to  re ta r d  s e t t l e m e n t  i n  A l as ka . S u g g e s t i o n  w a s  a l s o  m a d e  t h a t  t h e  b i l l  s h o u l d  

prov ide  f o r  p a y m e n t  o f  d a m a g e s  to c r o p s  a n d  i m p r o v e m e n t s  o n  r i g h t s - o f - w a y  w h e n



u t i l i z e d  b y  t h e  U n i t e d  S t a t e s .  S u c h  a p r o v i s i o n  i s  i n c l u d e d  i n  t h e  m o s t  

recent d r a f t  of t h e  b i l l .  A s  s t a t e d  i n  Mr. P a g e’s m e m o r a n d u m  of S e p t e m b e r  18, 

a p p a r e n t l y  i t  was t h e  o p i n i o n  of t h e  L e g i s l a t i v e  C o m m i t t e e  t h a t  t h e  b i l l  w a s  

not  of s u f f i c i e n t  i m p o r t a n c e  t o  j u s t i f y  its s u b m i s s i o n  to  C o n g r e s s  at t h a t  time, 

as such a c t i o n  m i g h t  h a v e  r e s u l t e d  i n  d e f e r r i n g  m o r e  u r g e n t  A l a s k a  l e g i s l a t i o n  
which t h e  D e p a r t m e n t  p r o p o s e d  t o  s ub mi t.

I n  v i e w  of t h e  f o r e g o i n g ,  the b i l l  w a s  n o t  s u b m i t t e d  to  the  l a s t  s e s s i o n  

of Congr es s,  a n d  a p p a r e n t l y  i t  is a g a i n  u p  f o r  c o n s i d e r a t i o n  i n  c o n n e c t i o n  w i t h  

the l e g i s l a t i v e  p r o g r a m  of t h e  D e p a r t m e n t  f o r  th e p r e s e n t  session.



U N I T E D  S T A T E S  

D E P A R T M E N T  O F  T H E  I N T E R I O R  

BUREAU OF LAND MANAGEMENT 
A n c h o ra g e , Alaska

September 1^, I1

Colonel John Noyes 
Comiagicoer of Roads 
Alaska Read Coczdssicc 
Juneau, Alaska.

K !

WHO i
Dear Colonel Noyes:

Reference is cade to the letter frca Nr. Ike P. Taylor, Chief *
Engineer, Alaska Road Conrri ssion, dated July 28, 1945, in which ho >  j
states in reference to our memorandum of July 25, that: — —

"One print each of the plans of all the new reads we hare 
located in the past few years have been forwarded to your 
Office. Please advise if it is new necessary for tho 
Alaska Road Commission to submit three additional prints of 
these naps to the District Land Offices concerned with tbs 
written application, as outlined in your memorandum.

"For your information, tbs plan naps of our road locations 
are on a scale of 400 feet to the inch and ana print to cover 
a road location such as that, for instance, from the Forest 
Boundary to Hccsr on the Kanai Peninsula, 129 miles, would 
require approximately 320 square feet of blueprinting. The 
three sets required in your memorandum would total approximately
1,000 square feet."

An examination has been made of the more recent maps of highways 
filed by the Alaska Road CcmriLssion, namely, those of the Fairbanks- 
Chena Hot Springs, Paxsco-KcKinlsy Park, and the Forty Mile roads. These 
maps are excellent, for general infonnation, bt^jtbeyl*? not" shcwjth'ef 
width or _thc_la.teral_liaita, of. the-rigfat-of-wa7 -'~^th~ relation to the 
legal subdivisions of t be. public ;lands .'.wbex^surveyed;-.-^The’>aj^i~ara 
^b* ref ore incomplete for the' purpose ’of Jactation 'of the .tract book records 
under departmental instructions-'of January 13,' 1916 (44 L.D. 513).,' ** ccn- 
t expiated b y 'our ~r*morrndum~of ~July~25j~1949. Cnl'ess*' the 'lateral limits 
are shown, where the lands are surveyed, it cannot be definitely determined, 
for the purpose cf posting, what subdivisions are affected.

As stated by Mr. Taylor, the maps in question are prepared an a scale 
Of 400 feet to the inch. For your purposes these are excellent work scale maps, 
but for use in district land offices they pose a difficult problem of filing and 
handling, and the general scale as provided in tbs Department's rights-of-way
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regulations (43 CFR, Parts 244 and 245) i» 1000 and 2000 feet to the inch.
If this scale is adopted by the Alaska Road Cocaisaioa, it vould reduce 
the length and sise of the maps and effect a considerable saving in fili ng 

space.

V« greatly appreciate your sending sooe of your work caps which have 
been used in connection with land classification vork. These, we believe, 
are not in the form that can be efficiently used for filing in the District 
Land Offices.

In connection herewith, attention is called to the act of June 30^7 
^1932^(47 Stat. 446, 46 U.S.C. Sec. 321a, »«q*)* under which the“Alaska Road 
Casaission is authorized to^ccastruct^xxttds^and .highways over public,lands 
in.. jp »*Vw - v Thfa~aet can template a . that'"sapF^)f definite location of roads/ 
no'"'constructed shall, be flled_*ith .the Bureau of Land Kanageaent. -  Obviously, 
the authority to construct roads as provided by the act, necessarily, by in- 
plicatioa if not otherwise, authorises the right to appropriate the rights-of- 
way for such roads. It is therefore believed that if the caps of the rights- 
of-way for the roads and highways constructed or established under authority 
of the 1932 act, showing the width of the rights-of-way appropriated, were 
filed and recorded in the District Land Office, in accordance with instructions 
of January 13, 1916 (44 L.D. 513), that the Governaent's lights in and to 
the roads ar>H rights-of-way would be anply protected under the act as well 
as E.S. 2477 (43 U.S.C. Sec. 932), without the necessity of any withdrawals.

Very truly yours,

R e g i o n a l  A d m i n i s t r a t o r

AB/fp
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U N IT E D  STATES 
DEPARTM l .T OF THE IN TER IO R  ;

ALASKA ROAD COMMISSION

J u n e a u . A l a s k a

December 1 , 19^9

*r. Jane* ?. Darie, Director
Dirisian of Territories and Island Possessions
Departarat of the Interior *
Yashingtou 2 5 , 6,

Rj dear Mr. Baris*

At a recent meeting with Xr. Lowell Puckett, Eegionel 
Administrator, Bureau of land Xanagenent, the oothod of handling 
withdrawals or resarrationti for roads rights-of-way was fnlly 
discussed.'

The inaediate problen is oar deficiency in accurate naps
of old roads which are required "by the District Land Offices in
connection, with locating entry a on. and in issuance of patents.

It was brought out by Hr. Packett that because of the 
language of Public Land Order 601, all entries in surreyed. areas
affected by a road oust limited to one side only of the existing
read.. This is because the order used the word, “withdrawn" and the 
Bureau of Land Management has ruled that no new entry can be nade 
coTering noncontiguous areas. One solution of the problem has been 
proposed by Mr. Puckett to his Vashlngton office. Under Land Decisions 
Yoluae H3 , page 55^« held that a right-of-way withdrawal did not
render the tracts lying on opposite sides of the withdrawn strip non­
contiguous, and an entry embracing both sides of such strip should be 
allowed. I desire to strongly support Hr. Puckett’s request and urge 
farorable consideration. Application of this decision would aToid such 
present confusion. 2y the tine entrymen apply for patents in future, 
it ie planned to hawe available in the District Land Officee accurate 
■ape of our roade.

 fVe  believe the~_best "solution.of Itbla^pToblara"would b e '
ferisloiTcf ’Public ”l5ad’_0rder 6pl -to ‘chan^'^h^.'laS^uage^to ̂ read^are. 
hereby rotarred from ail forai~bf' appropriation^.^ This language. VoulcT 
Tjis in accordance with the act of-July 2b, 19^7 (Pub.-L a v  229r SOth Cong., 
Ist'Seenion.-^S U.S.C-. “ 1 ^ 6  Xd.T Supp. -1 . -32ID). It'iT our"contentio5'' 
that-this'^'Ta v'Jwa i~Ynt e n d ed~io'awoid~the^difficulty of deternining'Tor-'?^ 
each Jen try or'patent. the-~esact--i^cation^of theroad. ' The act provides in
p^ j . -  " ' ’ 1

"In all patents for lands hereafter taken up, entered, or 
located in the Territory of Alaska, and in all deeds by the 
United States hereafter convoying any lands to which it nay hawe



r e a c q u i r e d  t itl e in said Te r r i t o r y  not in cl u d e d  w i t h i n  the 

U n i t *  of any or g a n i s e d  m u n i c i p a l i t y ,  there *hall "bo 

ex p r e s s e d  that there 1 b re se rv ed,  f r o *  the lands d e s c r i b e d  

In said p a t e n t  or deed, a r i g h t - o f - w a y  th e r e o n  for  ro ad *,  

ro adways, h i g h w a y s ,  tramways, trails, "bridge* and a p p u r t e n a n t  

etroctu re s c o n s t r u c t e d  o r  to "be c o n s t r u c t e d  "by or n n d e r  the 

aut hority of the C n i t e d  St at s*  or of any S t a t s  c r e a t e d  out of 

the T e r r i t o r y  of A l a s k a . "

It w i l l  "be n o t e d  the act p ro v i d e *  f o r  a "blanket r e s e r v a t i o n  

f o r  r i g h t s - o f - w a y  f o r  road* c o n s t r u c t e d  or b e  c o n e t r a c t e d . It 1*  
o u r  co nt e n t i o n  t h a t  d s t e m i a a t i o n  of the e x a c t  l o c a t i o n  of a r o a d  n o w  

e x i s t i n g  t h rou gh  an. entry H a d *  a f t e r  the d a t *  o f  a p p r o v a l  of the act 

is not n ece s s a r y .  The h i s t o r y  of the bill i n d i c a t e s  this was one of 

th* specific d i f f i c u l t i e s  to b e  corrected. T h o  o t h e r  w a *  to a vo id  the 

n e c e s s i t y  of o b t a i n i n g  o n s o e e n t s  f o r  f u t u r e  r o a d *  w h i c h  o b v i o u s l y  could 

n ot  be d e s c r i b e d  in  the pate nt .

The a c t u a l  w i d t h  of r i g h t - o f - w a y  to b e  r e s e r v e d  is d e t e r m i n e d  

b y  the class of road. It  is b e l i e T e d  P u b l i c  L a u d  O r d e r  6 0 1  was p r i mar il y 

i n t e n d e d  to e s t a b l i s h  these w i dt h* , k i t h  this I n f o r m a t i o n  in the Di st ri ct 

L a n d  Office*, e n t r y n e n  or  a p p l i c a n t *  for p a t e n t  can be i n f o r n e d  of th* 

w i d t h  of r i g h t - o f - w a y  in e a c h  case. It 1* p r o b a b l e  c e r t a i n  r o a d *  w i l l  be 

r e c l n e e l f i e d  In the fut u r e  , _ i n _ w h i c h rc as e _ t h e  .right-ofuvay._width_would_be 

c h a a g « d » _ . , I V ~ l » ~ r » c o S e n d « d  f a v o r a b l e  c o n s i d e r a t i o n  b e  g i v e n  to a r e v i s i o n  

vo f  Pu bl ic  L i n d  C r d a r  6oi to p e r m i t t b e AJ.aska_Road C o n a i s s i o n  full l e t i t u d e

S i n c e r e l y  yo ur s.

Joh n R. R o y e s  

C o s n i s s l o n e r  of 

R o a d s  f o r  Alaska.

cci Kr. P u c k e t t
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U N I T E D  S T A T E S  

D E P A R T M E N T  O F  T H E  I N T E R I O R  

BUREAU OF LAND MANAGEMENT 

Anchorage, Alaska

April 3, 1952

I!r. :.vin.ier C c S::d th 
l‘ox 2068
'-.ricl.ora.:-?, Alc.-ka''

Dcir "r. 5:dlh:

’ 2 y  letter of H rch 29# 7->u ached ne to dcf'ne the rwodrrja
• legal right-of-way to which tho Al-sskt Foiid Conr-iss-ion is intitlc-d 

in those instances where entry vss ci<ie end rooidonco established 
prior to the construction of the ro d, nnd viiera subsequent potent 

I conta.-ns no provision for road ri^ht-of-vhv . ^
I

\.*e a m  unable to detcr~-.‘::c th t there was a definition of 
'/^ the widths of rights—of-v-ay by regulation or ?t .tuto prior to 
* 5 ublic L-nd Order 6C<1 of August 10, IV-9. Any'Legal settlement 

upon the lend or filing sv^e u;on the Iftnd prior to A u ^ s t l O ,  1?L9, 

nd which logoi occupancy ond filing was carried through to con- 
sunvsati -n, rendered Public L-nd Order 601 inoperative, arid no clsia 
to a width of right-of-way a* defined in Fubiio Land Order tOl 
c?>.n be valid, ir. our opinion.

* T h e T c t  of T u l y  2 U , I9A7, 61 L-t>t. hi?., /.S U.F.C,,. Cc-c.
, ___ # j viced for the rci-erv-td on’of right-of-way for roads in j
p.it*r.t?.nr.-d deeds on If.nis, the rid: s to which v.\--re _inaugurated

• f a l t e r  . e f f » ‘ c t i y e _ d ' t e  c f - . t h e - a c t i i - T r l i s ’. a c t  d i d  r o t ,  h o v / c v -V ,
^specify the" vic-tha o f ^ h e .  rightc-of-vay. * --- ----
*»-->»■■■■ *, . ■ 1 —  * * ~ * ' *“ *

_It : would Hpp-’ar thj-t the acquiring of road ri.-htc-of-v.tiy'4  ■ ■ ——  —  .  •  •  + •  w .

before July 21 I 9/.7,-ha d . bect)_d0r.c.by_ariicshler-.^r-ec::ant _or co:idc.~ 
‘nati.wr.™  . " “ ' ' J*

Chapter 19> S-csion laws of * Lanka 1923# Section 1721, 
rcrc-i~/cd a strip betveer. sect: ->r.s h rods vido for public highways 
with the S'-ctior. line be 'nc the center of such highway. Mow-.vor, 
the 1923 law i« listed os ir.va! id in the new Al.'icka Code and we 
litivs boon abvis-d by the Attorney General thr.t it is considered 
that t:is act i3 in f>ct invalid. I know of no test case th-t has 
Veen brought to tost the validity of the lav.

F b c s c s - T T



I sjo 'uncertain u s  to the origin of the adoption of 0 6  feet ts 
the standard vidth of right-of-vay in Al.-.ska prior to thp pro.mlgatiori 
of Fublic Land Order 601. Public L^nd Orde: 601, v J d c h t o g o t h e r  vith 
Order lo. 2z'L5J enclosed, have cet-bliched widths of rights— o f - v n y  for 
highways in Alaska*

Ve-ry truly yours,

Co;.y to Coa-'dssioner

Lov,uJl X. Puckett 
Regional Adsunistrator



I> E I*A U T M E X T  O F  H S G M W A Y S
orna or wr (om ssiow  / r. o. sox utT — m u u  s w i  

^ T 7 T i 9 7 n ~ ~ )

Re: 1947 A ct Lands 
00-302

Mr. F ran c is  C. Turner 
Federal Highway A dm in istrato r 
Federal Highway A dm in istration  
N a ss if  Bu ild in g  
400 7th S tre e t , S.W.
Washington, D .C . 20591

THROUGH: Mr. H. G. Tipton 
D iv is io n  Engineer

Dear Mr. Tu rner:

Reference i s  made to Mr. T ip to n ’ s memorandum of February 12, 1971, 
concerning p a rt ic ip a t io n  o f fe d e ra l funds in  the 1947 Act lands acquired 
p r io r  to December 31, 1970. Mr. T ip to n ’ s memorandum is  in  response 
to our appeal o f January 23, 1968, appealing your previous decision  
o f June 30, 1967.

Perhaps a b r ie f  h is to ry  o f the 1947 Act re servation  and how the 
re se rva tion  was exercised  by the S tate  o f Alaska would help put 
our positio n  in to  p ersp ective .

P r io r  to the years o f World War I I ,  the T e r r ito ry  o f A laska experienced 
l i t t l e  road construction  work. Mich o f the a c t iv i t y  o f the A laska Road 
Commission and i t s  predecessors was conducted across the p u b lic  domain 
and req u ired minimal r i gh t of  way a c q u is it io n . marked increase i r T J  
p D p jla f ion "in  the years fo llo w in g " the warJand“ a~ re lated" increase  i n —/ 
'a c t iv i t ie s  designated to -reduce-public-1ands ~to~private^owriership 
in c re a se d .th e , frequency w ith  j^hich r ig h t  o f w ayjvas[necess ita ted  over

jln-recognition- o f :t h is  ' trend, and^ffl jan^atfept. to reducereherexpenditure,T 
pf^goyemmentai funds ,  Congre ss  passed the 1947 Act "e ffe c tive  J u ly  24, /

The e ffe c t  o f th is  Act was to reserve  to the United S tates o r to any 
State  created out o f  the T e r r i to r y  o f A laska a r ig h t  o f  wav across 
lands subsequently passing in to  p r iv a te  ownership and to tnus avoid 
the n e ce ss ity  o f re -acq u irin g  lands fo r  fu ture  road co nstru ctio n .

W P S E W U  H 7 I



Mr. Francis C. Turner
Federal Highway Administrator - 2 - July 27-, 1971

The 1947 Act was repealed by Congress e ffe c t iv e  J u ly  1 , 1959. Thus, 
lands entered or paten ted a f te r  th a t date are not sub ject to the act .
fTt 1 e_of_lands^nte^red_oripatented,from. _Jul)^24,-1947,-to July 1,-195!?!,__
continued to^'remain clouded w ith ..th e ' prospect o f .fu tu re^ o ad  construction  
.causing a rb it ra iy ^ tra n s fe rs  o f  u n sp ec ified 7p o rtio h s_o f_sa id  land to 'th e ,7 
^ vem m ent/w ithout"due"process'JoY compensation, u n t i l  A p r i l  1 4 ,_1966;. '

I t  i s  our p o s it io n  that the 1947 A ct d id in  fa c t  e n t i t le  the State 
o f Alaska to u t i l i z e  the r ig h t o f  way reserved by the a c t . S p e c if ic  
conveyance to  the State  a t the time o f statehood was not necessary 
because Congress s p e c i f ic a l ly  p rescribed  in  the ac t that the re se rva tio n  
was to be extended to the newly created  State o f Ala s k a . The r ig h ts  o f  
ther”Tederal Government' ih~the~ 1947"A c t" r ig h ts "o f ’Jvay passed'to  the S ta te  
a t  the time o f  statehood._________------------------------------— -

Tfie~fourth sess io n  o f th e .A la ska  S tate- lY ^ isra tu re7 - recognizihg~the' 
jn e 'q u a lit ie s o f  th e '*1947.A c t , passed le g is la t io n  e f fe c t iv e  A p r i l  14 , 

<1966, ’commonly c a lle d  .the A laska R ight o f  hay Act o f 1966,’ p rovid ing 7,  
thatino  agency o f-th e -S ta te  may take p r iv a te ly  A>wned - property -by" the j  
exerc ise  o f the 1947 Act re se rva tio n ,*  The le g is la tu re  1s~stated_purpose 
was as- follows7~andT~qu6teT

"This A ct i s  intended to a l le v ia t e  the economic hardship and 
p h ys ica l and mental d is t re s s  occasioned by the tak ing  o f  lan d , 
by the S tate  o f A la sk a , fo r  which no compensation i s  paid to 
the person holding t i t l e  to the land . Th is p ra c t ic e  has re su lted  
in  f in a n c ia l d i f f i c u l t ie s  and the deprivation o f peace o f  mind 
regarding the s e c u r ity  o f one's possessions to many c it iz e n s  o f 
the S ta te  o f A la sk a , and w hich , i f  not c u rta ile d  by law , w i l l  
continue to ad verse ly  a f fe c t  c it iz e n s  o f th is  s ta te . Those p e r­
sons who hold t i t l e  to land under a deed or patent which, contains 
a re se rva tio n  to the sta te  by v ir tu e  o f the A ct o f June 50, 1932, 
ch 320, sec . 5 , as added J u ly  24, 1947, ch. 313, 61 S ta t . 418, are 
sub ject to the hazard o f having the State o f A laska  take th e ir  
property w ithout compensation because a l l  patents o r deeds con­
ta in in g  the re se rva tio n  requ ired  by that fe d e ra l a c t re se rve  to 
the United S ta te s , o r the s ta te  created out o f  the T e r r ito ry  o f 
A laska , a r ig h t  o f way fo r roads, roadways, tramways, t r a i l s ,  
b ridges, and appurtenant s tru c tu re s  e ith e r constructed o r to be 
constructed . Except fo r  th is  re se rva tio n  the S tate  o f A la sk a , 
under the A laska co n stitu t io n  and the co n stitu t io n  o f the United 
S ta te , would be required to pay ju s t  compensation fo r any land 
taken fo r  a r ig h t  o f way. I t  i s  declared to be the purpose o f 
th is  act to p lace persons w ith  land so encumbered on a b a s is  o f  
e q u a lity  w ith  a l l  o ther property holders in  the S tate  o f A la sk a , 
thereby preventing  the tak ing  o f property w ithout payment o f 
ju s t  compensation as provided by law , and in  the manner provided



Mr. Francis C. Turner
Federal Highway Administrator -3- July 2.7, 1971

i Subrequejvt"to-thT'enactment" o f the ..A laska Righf~of Way"Acf” ofjL"966~thl 
Bure.au.o f P u b lic  Roads advised^us-"that there 'can be.no federa l. reim--» 
buxsem entfo r funds' .expended by the'. State' .'of A laska-fo r-th e  a cq u is it io n  
o f11 r ig h t  o f ;way~from lan d .su b je c t ' to th e !re se rva tio n  contained in _th e  
1947 Aot t 11 They a lso  stated  i t  would take fed e ra l le g is la tio n ~ to  **" 
e f fe c t iv e ly  rep ea l the re se rva tio n .

In  response to that statement the la te  Senator E . L .  B a r t le t t  introduced, 
(fo r  h im se lf and Senator Gruening) Senate B i l l  2483 on September 28 , 1967. 
Senator B a r t le t t 's  in troductory remarks outlined  the p o s itio n  o f A laskans 
a ffected  by the 1947 A ct and I  quote h is  remarks from the Congressional 
Record o f the Senate fo r September 28, 1967:

" In  1947 Congress enacted a law -- 48, United S ta tes Code 321d -- 
which reserved an undefined highway r ig h t  o f way in  a l l  patents fo r 
fed e ra l p u b lic  lands in  A laska . Th is law , commonly re fe rre d  to as 
the 1947 A c t , has become notorious in  A laska . While seemingly 
innocuous, the 1947 Act has worked in e q u it ie s  beyond b e l ie f  as 
homesteads and other patented lands f a l l  in  the paths o f urban 
development and highway improvement p ro je c ts .

Although the 1947 act was repealed in  1959, a l l  o f those persons 
who received patent to fed e ra l lands between 1947 and 1959 s t i l l  
l i v e  under the threat th a t a portion o f th e ir  land might be taken 
fo r  highway r ig h t  o f way purposes a t any time w ithout compensation.
As a m atter o f f a c t ,  a su b stan tia l number o f r ig h ts  o f way have 
already been acquired under the 1947 act w ithout compensation to 
the landowners and many r ig h ts  o f way over such lands w i l l  undoubtedly
be acquired in  the foreseeable fu tu re .

The State  o f A laska has found a way to condensate patentees fo r 
takings under the r ig h t  o f way p rov is ion  but the Federal Highway 
A dm in istration  re.fuses on le g a l grounds to pay the fed e ra l share 
o f such compensation.-

Mr. P re s id en t, i t  i s  my firm  b e l ie f  that no one could have foreseen
the in e q u it ie s  inherent in  passage o f the 1947 A c t . I t  i s  a lso  my
b e l ie f  th a t co rre c tive  action  i s  overdue. Therefo re , I  introduce 
today fo r  appropriate reference a b i l l  which would vacate and r e l in ­
quish the reservation  o f r ig h ts  o f way authorized by the 1947 A c t ."

Hearings scheduled on Senator B a r t le t t 's  b i l l  were cance lled  f i r s t  because 
o f the a ssass in a tio n  o f Dr. M artin Luther K ’-i . j , J r . ,  and second because 
o f the assass in a tio n  o f Senator Robert F . Kennedy. /

Senator B a r t le t t 's  untim ely death and Senator Gruening's unsuccessfu l bid 
fo r  re -e le c tio n  made i t  necessary to reintroduce S . 2483. Senator Stevens 
g rac io u s ly  d id  th is  on February 7 , 1969.



Mr. Francis C. Turner
Federal Highway Administrator -4- July 27, 1971

Alaska ' s R ight o f Way Act o f .̂ 1966̂  voided “the S ta te 1 s r i ghts t o u t i l ig e  
r ig h t o f  way'*6ver' lands~~subject t o 'tb q l9 4 7  Act j  Section 138(b) o f the 
Federal" A id "Highway Act'“o f 19 70‘ vacated' and re linqu ished  reserved r ig h ts  
o f  way not u t i l iz e d  and provided that the re se rva tio n  merged w ith  the 
fee and was fo reve r extinguished . We b e lie ve  i t  was the in te n t o f Congres 
to " c le a r  the fed e ra l books" by the "housekeeping" Section  138(b) o f the 
Federal Aid Highway Act o f 1970 w ith  t h e ir  f u l l  re a l iz a t io n  that the State 
o f A laska had extinguished the 1947 Act re se rva tio n  on A p r i l  14, 1966, as 
i t  had every r ig h t  to do.

Unforeseen traged ies delayed Federal a c tio n  se v e ra l years causing State  
expenditures to climb past a m illio n  d o l la r s . I t  was c le a r ly  Senator 
B a r t le t t 's  in te n t  in  introducing S . 2483 to a llo w  Federal p a rt ic ip a t io n  
in  the a c q u is it io n  o f  "47 A ct" r ig h t  o f  way from the A p r i l  14, 1966, date.

A cq u is it io n  o f r ig h t o f way by the S tate  o f  A laska over lands sub ject to 
the 1947 Act subsequent to A p r il  14, 1966, was made in  accordance w ith  
a l l  o f  the p o lic ie s  and procedures o f  the Bureau o f P u b lic  Roads and 
subsequently the Federal Highway A d m in is tra tio n . The r ig h ts  o f  way so 
acquired were incorporated in  fe d e ra l-a id  highway p ro je c ts  and therefore 
should be e l ig ib le  fo r fed e ra l p a r t ic ip a t io n  in  t h e ir  a c q u is it io n  c o s ts .

We re s p e c t fu lly  request your fu rth e r review  o f  your June 30, 1967, and 
February 12, 1971, decisions and re v e rsa l o f  those d ecisions to a llow  
fed e ra l p a r t ic ip a t io n  in  the a cq u is it io n  costs o f  the lands in  question .

c c : Governor W illiam  A . Egan
John Havelock, A ttorney General 
Senator Ted Stevens 
Senator Mike Gravel 
Representative Nick Begich

V ery t r u ly  you rs ,

Commissioner o f Highways
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R O B E R T  T  P R I C E  
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H o u s e  of R e p r e s e n t a t i v e s  
2331 R a y b u r n  B u i l d i n g  
W a s h i n g t o n ,  D.C. 20 51 5

Re: F e d e r a l  H i g h w a y  R i g h t s - o f - W a y

D e a r  Don:

E n c l o s e d  y o u  w i l l  fin d c o p i e s  o f  c o r r e s p o n d e n c e  w h i c h  I h a v e  
s e n t  t o  S e n a t o r s  S t e v e n s  and M u r k o w s k i  c o n c e r n i n g  a n e x t r e m e l y  
s e r i o u s  p r o b l e m  in A l a s k a .  I b e l i e v e  th e i n f o r m a t i o n a l  l e t t e r  to 
S e n a t o r  Murkowski. an d its a t t a c h m e n t s  a r e  s e l f - e x p l a n a t o r y .

O n c e  y o u  h a v e  h a d  an o p p o r t u n i t y  to r e v i e w  this, I wi l l be 
c o n t a c t i n g  y o u  to a s k  y o u r  s u p p o r t  in s t o p p i n g  the S t a t e  f r o m  
h a r m i n g  not  o n l y  o u r  c l i e n t s ,  the t i t l e  i n s u r a n c e  i n d u s t r y ,  b u t 
t h e  t h o u s a n d s  o f A l a s k a n s  S t a t e w i d e  w h o  d o  not  h a v e  t i t l e  
i n s u r a n c e ,  m a n y  o f  w h o m  ar e th e  o r i g i n a l  p a t e n t e e s .

S i n c e r e l y ,

G R O H , E G G E R S  & P R I C E
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S e n a t o r  F r a n k  M u r k o w s k i  
U n i t e d  S t a t e s  S e n a t e  
W a s h i n g t o n ,  D . C .  2 05 10

A t t e n t i o n :  J o h n  M o s e m a n

Re: F e d e r a l  H i g h w a y  E a s e m e n t s  in A l a s k a

D e a r  J ohn :

T h a n k  y o - :o r m e e t i n g  w i t h  us d u r i n g  y o u r  v i s i t  la s t w e e k  in 
A l a s k a .  It w a s  a p l e a s u r e  h a v i n g  th e o p p o r t u n i t y  to m e e t  y o u  and 
w e  l o o k  f o r w a r d  to o u r  f u t u r e  c o n t a c t .  As  we  d i s c u s s e d ,  we are 
p r e s e n t l y  e m b r o i l e d  in an e x t r e m e l y  s e r i o u s  c o n t r o v e r s y  fo r w h i c h  
w e  are s e e k i n g  the aid o f  th e A l a s k a  C o n g r e s s i o n a l  D e l e g a t i o n .  
T h i s  l e t t e r  and its e n c l o s u r e s  w i l l  a s s i s t  y o u  in y o u r
p r e l i m i n a r y  i n v e s t i g a t i o n  i n t o  t h i s  m a t t e r .  A t  y o u r  e a r l i e s t
c o n v e n i e n c e ,  we  w o u l d  l i k e  to d i s c u s s  th e p o s s i b i l i t y  of the 
i n t r o d u c t i o n  an d p a s s a g e  o f  o u r  p r o p o s e d  f e d e r a l  l e g i s l a t i o n  w i t h  
yo u , and  the  o t h e r  m e m b e r s  of  th e A l a s k a  C o n g r e s s i o n a l
D e l e g a t i o n .

As  y o u  m a y  r e c a l l  f r o m  o u r  m e e t i n g ,  th e d i f f i c u l t y  lies  in 
the  i n t e r p r e t a t i o n  o f  a s e r i e s  o f  p u b l i c  l a n d  o r d e r s  (PLOs) and 
d e p a r t m e n t  o r d e r s  (DOs) w h i c h  w e r e  i s s u e d  b y  the  D e p a r t m e n t  of
I n t e r i o r  in th e l a t e  19 40' s and  e a r l y  195 0 's . U p  t h r o u g h  1947 
t h e r e  e x i s t e d  t w o  m e t h o d s  by  w h i c h  th e F e d e r a l  G o v e r n m e n t  c o u l d  
c r e a t e  h i g h w a y  r i g h t s - o f - w a y  in A l a s k a .  T h e  f i r s t  w a s  a 1932 Ac t  
w h i c h  w a s  c o d i f i e d  at 48 U . S . C .  S 3 2 1 a  t h r o u g h  S322._1/ P u r s u a n t  
to t ha t Ac t  t h e  D e p a r t m e n t  o f I n t e r i o r  h a d  the r i g h t  T o  b u i l d  an d 
c o n s t r u c t  r o a d w a y s  in A l a s k a .  A d d i t i o n a l l y ,  u n d e r  44 L.D. 513 
t h e  D e p a r t m e n t  of  I n t e r i o r  d e t e r m i n e d  t h a t  the F e d e r a l  G o v e r n m e n t  
h a d  the r i g h t  to  e s t a b l i s h  a r o a d w a y  b y  a p p r o p r i a t i o n .  T h a t  is,

J_/ A  c o p y  o f  th is  l e g i s l a t i o n  is a t t a c h e d  a n d  i d e n t i f i e d  as 
E x h i b i t  A. A l s o  a t t a c h e d  a r e  th e o t h e r  r e l e v a n t  m a t e r i a l s  
i d e n t i f i e d  as d i s c u s s e d  in th i s le tt er .
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a c o m b i n a t i o n  o f  i d e n t i f y i n g  a p o t e n t i a l  h i g h w a y  p l u s  the a l l o c a­
ti o n  of s p e c i f i c  f u n d s  f r o m  C o n g r e s s  w a s  s u f f i c i e n t  t o r e s e r v e  
the r i g h t  in th e F e d e r a l  G o v e r n m e n t  to  b u i l d  th e  road.

In 1947, C o n g r e s s ,  at t he  u r g i n g  o f  t h e  D e p a r t m e n t  of 
I n t e r i o r  p a s s e d  a n  a m e n d m e n t  t o  t h e  1 9 3 2  A c t  w h i c h  w a s  c o d i f i e d  
at 48 U. S. C .  5 3 2 1 d. ( E x h i b i t  B.) U n d e r  48 U . S . C .  S 3 2 1 d  the 
D e p a r t m e n t  o f  I n t e r i o r  was  r e q u i r e d  to  p l a c e  in e v e r y  p a t e n t  for 
la n d in A l a s k a  t a k e n  up t h e r e a f t e r  a r e s e r v a t i o n  f o r  a r o a d  
r i g h t - o f - w a y  fo r  th e  F e d e r a l  G o v e r n m e n t .  It is o u r  o p i n i o n  that 
the a m e n d m e n t  i n  1947 w a s d e s i g n e d  t o  p r o t e c t  th e  F e d e r a l  G o v e r n­
m e n t ' s  i n t e r e s t  in m a i n t a i n i n g  th e r i g h t  to b u i l d  r o a d s  i n t o  
t h o s e  p o r t i o n s  o f  A l a s k a  w h i c h  w e r e  b e i n g  t a k e n  up  by 
h o m e s t e a d e r s  a n d  w h i c h  w e r e  n o t  y e t  s u b j e c t  to  a 43 U . S . C .  S 9 3 2  
s e c t i o n  l i n e  d e d i c a t i o n  or  a r o a d w a y  e s t a b l i s h e d  b y  a p p r o p r i a t i o n  
u n d e r  44 L.D. 51 3 . It a l s o  s e r v e d  th e  f u n c t i o n  o f  c o n s o l i d a t i n g  
the p o w e r  of t h e  D e p a r t m e n t  of I n t e r i o r  u n d e r  t he  A c t  o f 1932  by  
s p e c i f i c a l l y  r e q u i r i n g  that the r e s e r v a t i o n  be  p u t  in the p a t e n t  
so that s e t t l e r s  w o u l d  be o n  n o t i c e .

In A u g u s t  o f  1949, the D e p a r t m e n t  o f  I n t e r i o r  u n d e r  P L O  601 
v/ithdrew f r o m  a l l  f o r m s  o f a p p r o p r i a t i o n  c e r t a i n  r i g h t s - o f - w a y  
for h i g h w a y s  in A l a s k a .  ( E x h i b i t  C.) U n d e r  P L O  601 h i g h w a y  
w i d t h s  of  v a r y i n g  a m o u n t s  w e r e  e s t a b l i s h e d  f o r  t h r o u g h ,  f e e d e r  
a n d  l o ca l r o a d s .  T h e  " lo cal " r o a d s  w e r e  n e v e r  i d e n t i f i e d  b y  n a m e  
w h i c h  c a u s e s  p a r t i c u l a r  p r o b l e m s .

C o n s i d e r a b l e  c o n t r o v e r s y  a r o s e  o v e r  t h e  f a c t  t h a t  P L O  601 
wa s  a w i t h d r a w a l  r a t h e r  th a n the  e s t a b l i s h m e n t  o f  an  e a s e m e n t  o r  
r i g h t - o f - w a y .  C o n s e q u e n t l y  the D e p a r t m e n t  o f  I n t e r i o r  p u b l i s h e d  
m o d i f i c a t i o n s  o f  P L O  601 -which c u l m i n a t e d  i n th e  p u b l i c a t i o n  o f  
D O  2665. ( E x h i b i t  D.) D O  26 6 5 e s t a b l i s h e d  e a s e m e n t s  in l i e u  o f  
r i g h t s - o f - w a y .

In the  i n t r o d u c t o r y  l a n g u a g e  o f  D O  2 6 6 5  t h e  S e c r e t a r y  o f  the 
I n t e r i o r  i n d i c a t e d  t h a t  he w a s  p u b l i s h i n g  th e  o r d e r  p u r s u a n t  to 
48 U. S.C . S 3 2 1 a .  It is ou r b e l i e f  t h a t  t h e  a u t h o r i t y  c i t e d  b y  
the  S e c r e t a r y  d e a l s  w i t h  o n l y  t h e  c o n s t r u c t i o n  p o w e r s  u n d e r  the  
1932 Ac t  and m u s t  be v i e w e d  in t h e  l i g h t  o f  t h e  1947  A m e n d m e n t  
w h i c h  r e q u i r e d  t h a t  s u c h  e a s e m e n t s  a n d  r i g h t s - o f - w a y  be r e s e r v e d  
in the p a t e n t s .  H o w e v e r ,  it is t h i s  o n e  " a u t h o r i t y  s e c t i o n "  
w h i c h  has a l l o w e d  t h e  A l a s k a  S u p r e m e  C o u r t  to  c i r c u m v e n t  b o t h  the 
A l a s k a  and C o n g r e s s i o n a l  b i l l s  d e s i g n e d  t q e l i m i n a t e  t h e s e  e a s e -
m e n t s .
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N o n e  of th e w i t h d r a w a l s  and e a s e m e n t s  c r e a t e d  b y  P L O  601 a n d  
its s u c c e s s o r s  i n c l u d i n g  D O  2 6 6 5  w e r e  n o t e d  in t h e  p a t e n t s  of  
h o m e s t e a d e r s  in A l a s k a ,  a l t h o u g h ,  all of  th e p a t e n t s  w h i c h  w e r e  
i s s u e d  for l a n d s  t a k e n  u p  a f t e r  1947 c o n t a i n  t h e  r e s e r v a t i o n  
r e q u i r e d  by t h e  194 7 A c t  and  48 U. S . C .  S 3 2 1 d .  ( E x h i b i t  E, f o r  
e x a m p l e . )  F u r t h e r ,  at l e a s t  in r e g a r d  to l o c a l  r o a d s ,  t h e r e  wa s  
n o  i d e n t i f i c a t i o n  of  th e  r o a d s  o r  of an y  r e c o r d  b y  w h i c h  a h o m e­
s t e a d e r  or o t h e r  i n t e r e s t e d  i n d i v i d u a l  c o u l d  d e t e r m i n e  if hi s  
p r o p e r t y  w a s  e f f e c t e d  b y  s u c h  a r i g h t - o f - w a y .

In 1959 t h e  U n i t e d  S t a t e s  g o v e r n m e n t  q u i t c l a i m e d  its 
i n t e r e s t  in th e r o a d s  in A l a s k a  to the S t a t e .  T h e  q u i t c l a i m  d e e d  
d o e s  n ot  s p e c i f i c a l l y  a d d r e s s  th e q u e s t i o n  o f  w h e t h e r  t h e  F e d e r a l  
G o v e r n m e n t  i n t e n d e d  to p a s s  its r i g h t s - o f - w a y  an d  r e s e r v a t i o n s  
u n d e r  the P L O s  a n d  D O  2 66 5. T h e  S t a t e  o f  A l a s k a  d i d  n o t  r e c o r d  
its q u i t c l a i m  d e e d  u n t i l  1969 a n d  it is i m p o s s i b l e  b y  r e f e r e n c i n g  
th e q u i t c l a i m  d e e d  t o d e t e r m i n e  w h e t h e r  a n y  g i v e n  p a r c e l  of  land 
in A l a s k a  w a s  a f f e c t e d  b y  th e w i t h d r a w a l s  o r  e a s e m e n t s  for 
ro a d s .

In the m i d  1 9 6 0 ' s  c o n c e r n  e v e r  the p o s s i b i l i t y  o f  th e  S t a t e  
t a k i n g  l a n d  u n d e r  th e  f e d e r a l  e a s e m e n t s  a n d  r i g h t s - o f - w a y  
s u r f a c e d  and t h e  S t a t e  L e g i s l a t u r e  p a s s e d  t h e  R i g h t - o f - W a y  A c t  of 
1966 ( E x hi bi t F.) T h e  1966 Act  s t a t e s  t h a t  " n o  a g e n c y  o f  the 
s t a t e  m a y  t a k e  p r i v a t e l y - o w n e d  p r o p e r t y  b y  th e  e l e c t i o n  or 
e x e r c i s e  of  a r e s e r v a t i o n  to th e  s t a t e  a c q u i r e d  u n d e r  th e A c t  o f 
J u n e  30, 1932, ch. 320 S 5, as a d d e d  J u l y  24, 19 47 , ch. 313, 61 
S t a t  418, a n d  t a k i n g  o f  p r o p e r t y  a f t e r  the e f f e c t i v e  d a t e  o f  this 
A c t  by  the e l e c t i o n  o r  e x e r c i s e  o f  a r e s e r v a t i o n  t o  t h e  s t a t e  
u n d e r  that  f e d e r a l  a ct is v o i d . "

T h e  F e d e r a l  G o v e r n m e n t  a l s o  a t t e m p t e d  t o a l l e v i a t e  the 
u n f a i r n e s s  of  t h e  f e d e r a l  r e s e r v a t i o n s  and  e a s e m e n t s  f o r  r i g h t s -  
o f - w a y  in p a t e n t s  i s s u e d  to A l a s k a n s  b e t w e e n  1 9 4 7  (t he  d a t e  of- 
the A m e n d m e n t  o f  th e  19 3 2  Act) and 1959 ( A l a s k a  S t a t e h o o d ) .  
S e c t i o n  138(b) o f  the  1 e d e r a l - A i d  H i g h w a y  A c t  o f  197 0 s t a t e s :

A n y  r i g h t - o f - w a y  fo r ro ads , r o a d w a y s ,  
h i g h w a y s ,  t r a m w a y s ,  t ra il s,  b r i d g e s  a n d  a p p u r­
t e n a n t  s t r u c t u r e s  r e s e r v e d  by  s e c t i o n  3 2 1 ( d )  
of T i t l e  48, U n i t e d  S t a t e s  C o d e  (61 S t a t .  41 8 ,
1949), n o t  u t i l i z e d  b y the U n i t e d  S t a t e s  o r  b y  
the  S t a t e  o r  T e r r i t o r y  of  A l a s k a  p r i o r  t o  t h e  
d a t e  o f  e n a c t m e n t  h e r e o f ,  s h a l l  b e  a n d  h e r e b y  
is v a c a t e d  a n d  r e l i n q u i s h e d  b y th e  U n i t e d  
S t a t e s  t o  th e e n d  ar. 1 i n t e n t  t h a t  s u c h  r e s e r -
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v a t i o n  s h al l m e r g e  w i t h  th e fee and b e  f o r e v e r  
e x t i n g u i s h e d .

U n l i k e  th e  S t a t e  R i g h t - o f - W a y  A c t ,  t h e  f e d e r a l  l e g i s l a t i o n  d o e s  
n o t  s p e c i f i c a l l y  i n d i c a t e  t h a t  it i n c l u d e s  a l l  r e s e r v a t i o n s  an d 
e a s e m e n t s  c r e a t e d  u n d e r  t h e  1 9 3 2  A c t  as A m e n d e d  b y  th e 1947 
Act.  H o w e v e r ,  we  b e l i e v e  t h a t  t h a t  p r o p o s i t i o n  is c l e a r ,  t h a t  
t h e  1947 A c t  wa s  an A m e n d m e n t  t o  the  1932 A c t  w h i c h  c r e a t e d  an 
o b l i g a t i o n  o n  the p a r t  o f  t h e  F e d e r a l  G o v e r n m e n t  t o  p l a c e  in the 
p a t e n t  a r e s e r v a t i o n  f o r  h i g h w a y  p u r p o s e s .  W e  h a v e  e n c l o s e d  
t e s t i m o n y  b y  b o t h  S e n a t o r  S t e v e n s  a n d  S t a t e  o f f i c i a l s  w h i c h  
c l e a r l y  i n d i c a t e  t ha t th e  S t a t e  w o u l d  no t be t a k i n g  t h e  r i g h t s -  
o f - w a y  in t h e  fu tu re . ( E x h i b i t  G.)

T h e  S t a t e  o f  A l a s k a  h o w e v e r  d e c i d e d  t h a t  s i n c e  th e  P L O s  
s t a t e  t h e y  w e r e  p r o m u l g a t e d  u n d e r  th e  g e n e r a l  a u t h o r i t y  of  the 
S e c r e t a r y  of I n t e r i o r  a n d  t h e  D O  2665 w a s  " a p p a r e n t l y "  
p r o m u l g a t e d  u n d e r  48 U . S . C .  5 3 2 1 a  (the 1932 Act) t h e y  w o u l d  
a t t e m p t  to ta k e p r o p e r t y  d e s p i t e  b o t h  the S t a t e  an d F e d e r a l  A c t s  
d e s i g n e d  t o  end the u n c e r t a i n t y  a n d  u n f a i r n e s s  w h i c h  h a d  r e s u l t e d  
f r o m  the c r e a t i o n  of  s u c h  e a s e m e n t s  and  r i g h t s - o f - w a y .

In a c a s e  w h i c h  u l t i m a t e l y  r e a c h e d  the  A l a s k a  S u p r e m e  C o u r t  
e n t i t l e d  S t a t e  v. A l a s k a  L a n d  T i t l e  A s s o c i a t i o n , 667 P . 2d 714 
( A l a s k a  1$83) ( E x h i b i t  H ) , t h e  A l a s k a  S u p r e m e  C o u r t  d e t e r m i n e d  
t h a t  t h e  o r i g i n a l  w i t h d r a w a l s  b y  P L O  601 c u l m i n a t e d  in th e 
r i g h t s - o f - w a y  d e s c r i b e d  in D O  2 6 65 . T h e  C o u r t  f u r t h e r  f o u n d  t h a t  
D O  266 5 w a s  p u b l i s h e d  p u r s u a n t  t o  48 U. S .C . S 3 2 1 a .  T h e  C o u r t  
d e t e r m i n e d  t h a t  48 U . S . C .  S 3 2 1 a  w a s  a s e p a r a t e  s o u r c e  o f  p o w e r  
f o r  the S e c r e t a r y  of I n t e r i o r  to c r e a t e  e a s e m e n t s  f r o m  t h a t  i d e n­
t i f i e d  in 48 U .S.C. S 3 2 1 d .  T h a t  is, the c o u r t  r e f u s e d  to 
r e c o g n i z e  t h a t  th e 1947  A c t ' s  p u r p o s e  wa s  to a m e n d  th e 19 32  A c t  
to r e q u i r e  th at  a ny  e a s e m e n t  c r e a t e d  b y  the  S e c r e t a r y  o f  I n t e r i o r  
u n d e r  the 193 2 Ac t  be p l a c e d  o n  t h e  p a t e n t .

Th e c o u r t  w e n t  f u r t h e r  to  f i n d  t h a t  the R i g h t - o f - W a y  A c t  o f  
1966  p a s s e d  by the A l a s k a  L e g i s l a t u r e  a p p l i e d  o n l y  to t h e  194 7 
Ac t . T h i s  is in c o n t r a d i c t i o n  to the  c l e a r  l a n g u a g e  o f  t h e  1966 
A c t .  As n o t e d  e a r l i e r  the  F e d e r a l - A i d  H i g h w a y  A c t  o f  1970 
51 3 8(b ) c a n  be o n  its f a c e  i n t e r p r e t e d  as a p p l y i n g  o n l y  to th e  
1947 Act.  T h e r e f o r e ,  s i n c e  the  A l a s k a  S u p r e m e  C o u r t  h a d  a l r e a d y  
i n t e r p r e t e d  the  1947 A c t  as b e i n g  s e p a r a t e  from; t h e  193 2 A c t  the 
F e d e r a l - A i d  H i g h w a y  L e g i s l a t i o n  w a s  ineffective,,

It is i n t e r e s t i n g  to  n o t e  t h a t  the c o ur t di d  a l l o w  t h e  o n e  
h o m e o w n e r  w h o  is not p r o t e c t e d  b y  t i t l e .i n s u r a n c e  to  p r e v a i l .  In
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t ha t i n s t a n c e  t h e  c o u r t  f o u n d  th a t if t h e  h o m e s t e a d e r  h a d  e n t e r e d  
the p r o p e r t y  p r i o r  t o  the d a t e  o f  t h e p r o m u l g a t i o n  o f P L O  601 
( A ug us t 10, 1949) t h e n  P L O  601 w o u l d  n o t  be e f f e c t i v e  a g a i n s t
him. Th e  S t a t e  h a s  c h a l l e n g e d  t h i s  p r o p o s i t i o n  and  b e l i e v e s  t h a t  
a h o m e s t e a d e r  w o u l d  n o t  p r e v a i l  a g a i n s t  P L O  601 u n t i l  the  d a t e  he 
r e c e i v e d  h i s f i n a l  c e r t i f i c a t e ,  u s u a l l y  s i g n i f i c a n t l y  l a t e r  in 
ti m e f r o m  e n t r y .  T h e r e  a r e  c u r r e n t l y  t w o  c a s e s  p e n d i n g  b e f o r e  
the A l a s k a  S u p r e m e  C o u r t  w h i c h  w i l l  a d d r e s s  t h i s  is sue .

The. S t a t e  o f  A l a s k a  h a s  taker, t h e  p o s i t i o n  th at  it i n h e r i t e d  
the F e d e r a l  G o v e r n m e n t ' s  r i g h t s  t o  th e e a s e m e n t s  an d  r i g h t s - o f -  
w a y  u n d e r  t h e  P L O s  p u r s u a n t  to  the  q u i t c l a i m  d e e d  o f  1959. T h e y  
a re f u r t h e r  t a k i n g  th e p o s i t i o n  t h a t  e v e n  if a r o a d  h a d  n o t  b e e n  
c o n s t r u c t e d  at the  t i m e  of th e P L O s  o r  ha d  b e e n  s u b s e q u e n t l y  
m o v e d ,  th e  S t a t e  ha s  the r i g h t  to t a k e  the  p r o p e r t y  w i t h o u t  p a y­
me n t  . The  g r e a t e s t  d i f f i c u l t y  w i t h  d e f e n d i n g  a g a i n s t  th i s f o r m  
ol a r b i t r a r y  a c t i o n  is t h a t  th e P L O s  an d  D O s  d o  not s p e c i f i c a l l y  
i d e n t i f y  w h e r e  a r o a d  is l o c a t e d  o n  a n  e n t r y m a n ' s  p r o p e r t y .

A d d i t i o n a l l y ,  th e a v e r a g e  l a n d o w n e r  h a s  n o  w a r n i n g  of th e 
e x i s t e n c e  of a ro ad.  S i n c e  a s i g n i f i c a n t  n u m b e r  o f  i n d i v i d u a l  
h o m e o w n e r s  d o n o t  h a v e  t i t l e  i n s u r a n c e  o n  t h e i r  p r o p e r t y ,  th e y 
are  c o m p l e t e l y  u n p r o t e c t e d  a g a i n s t  th e a c t i o n s  o f  the St a te . The 
S t a t e  ha s f u r t h e r  s h o w n  i t s e l f  t o  be  c a l l o u s  to t h e  r i g h t s  of 
such  l a n d o w n e r s  by  s i m p l y  t a k i n g  t h e i r  l a n d  e v e n  in c a s e s  w h e r e  
t h e i r  p r o p e r t y  w o u l d  not  be s u b j e c t  to th e P L O  d u e  to e n t r y  p r i o r  
to the e f f e c t i v e  d a t e  o f  P L O  601. A l s o ,  b e c a u s e  th e  S t a r e  d o e s  
t h i s  on  an as n e e d e d  b a s i s ,  t h e r e  is n o  o p p o r t u n i t y  for  h o m e­
ow n e r s  to be  a p p r a i s e d  of  the p r o b l e m  in a d v a n c e .  O n l y  at the 
t i m e  the S t a t e  f i n a l l y  d e t e r m i n e s  t h a t  it w i l l  e x p a n d  t he  h i g h w a y  
d o e s  t h e  h o m e o w n e r  l e a r n  - t h a t  h i s  p r o p e r t y  is to b e  t a k e n  and  
e v e n  t h e n  the  o n l y  o u t c r y  is a m o n g  a f e w  o w n e r s  a l o n g  the 
p r o p o s e d  r o a d  e x p a n s i o n .  Th us , t h e  p r o b l e m  g o e s  o n  w i t h o u t  the 
p r o p e r t y  o w n e r s  in A l a s k a  h a v i n g  a n  o p p o r t u n i t y  to f a c e  the i s s u e  
all at on ce .

T h e  p r o b l e m  a l s o  e x t e n d s  t o  t i t l e  i n s u r a n c e  c o m p a n i e s .  
A l t h o u g h  c o n t r a r y  t o  p r i o r  d e c i s i o n s  in o t h e r  j u r i s d i c t i o n s  a n d  
the l a n g u a g e  o f  A l a s k a  s t a t u t e s ,  the A l a s k a  S u p r e m e  C o u r t  h a s  
d e t e r m i n e d  t h a t  p u b l i c a t i o n  o f  P L O s  in the F e d e r a l  R e g i s t e r ,  
a l t h o u g h  no t  r e c o r d e d  in the  r e c o r d i n g  d i s t r i c t ,  and n o t  d e s c r i b­
ing s p e c i f i c  p a r c e l s  o f  la n d a r e  to  be  c o n s i d e r e d  " p u b l i c  
r e c o r d s "  f o r t h e  p u r p o s e s  o f  d e t e r m i n i n g  th e  m e a n i n g  of  s u c h  
l a n g u a g e  in t i t l e  i n s u r a n c e  p o l i c i e s .  T i t l e  i n s u r a n c e  c o m p a n i e s  
h a v e  s u d d e n l y  f o u n d  t h e m s e l v e s  t o  b e  e x p o s e d  to a t r e m e n d o u s  
l i a b i l i t y  w i t h o u t  h a v i n g  i n i t i a l l y  i n c l u d e d  s u c h  r i s k s  in the 
s e t t i n g  o f  t h e i r  p r e m i u m s .
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A l l  s i d e s  o f the i s s u e  a g r e e  t h a t  p o t e n t i a l  l i a b i l i t y  fo r 
t he c o s t  o f  all the p r o p e r t y  w h i c h  c o u l d  be  s e i z e d  u n d e r  the  P L O s  
is in e x c e s s  o f  o n e  b i l l i o n  d o l l a r s  o v e r  a lo ng  p e r i o d  o f  time. 
T h i s  is a s t a g g e r i n g  a m o u n t  f o r  t i t l e  i n s u r a n c e  c o m p a n i e s  to 
i n c u r  w i t h o u t  h a v i n g  a l r e a d y  b u i l t  th e r i s k  f a c t o r  i n t o  t h e i r  
r a t e  s e t t i n g .  Th us,  t h e r e  is a p o t e n t i a l  t h r e a t  to the v i a b i l i t y  
of the t i t l e  i n s u r a n c e  i n d u s t r y  in A l a s k a  to  p r o v i d e  h o m e o w n e r s ,  
b u s i n e s s e s  and  b a n k s  w i t h  t i t l e  i n s u r a n c e  o n  an  o n - g o i n g  b a s i s .

It is o u r  o p i n i o n  t h a t  f e d e r a l  l e g i s l a t i o n  can  be p r o p o s e d  
w h i c h  w i l l  p r o v i d e  fo r a d e q u a t e  p r o t e c t i o n  fo r  A l a s k a n  
l a n d o w n e r s .  W e  h a v e  e n c l o s e d  a w o r k i n g  d r a f t  of  l a n g u a g e  for  
s u c h  f e d e r a l  l e g i s l a t i o n  b a s e d  u p o n  C o n g r e s s  d e c l a r i n g  tha t the  
u t i l i z a t i o n  of  s u c h  e a s e m e n t s  w i t h o u t  c o m p e n s a t i o n  is a v i o l a t i o n  
of d u e  p r o c e s s  u n d e r  the F i f t h  A m e n d m e n t  as a p p l i e d  to th e  S t a t e  
by the F o u r t e e n t h  A m e n d m e n t .  O u r  r e s e a r c h  i n d i c a t e s  s u c h  an 
a p p r o a c h  w o u l d  w i t h s t a n d  j u d i c i a l  s c r u t i n y .  See F i t z p a t r i c k  v. 
B i t z e r , 427 U.S. 445 (1976); K a t z e n b a c h  v. Morgan*  ̂ 384 U.S.  (j4f 
(1 965); R a m i r e z  v. P u e r t o  R i c o  F i r e  S e r v i c e , 715" F. 2 d 694 ( 1st
Cir. 198*3) E a u a l  E m p l o y m e n t  O p p o r t u n i t y  C o m m i s s i o n  v'. Elr od,  674 
F .2d 601 (7th Cir. 1*982). ‘

I w a n t  to t h a n k  y ou  v e r y  m u c h  for  y o u r  a s s i s t a n c e  in th i s 
m a t t e r  an d,  as w e  n o t e d  in o u r  m e e t i n g ,  it is no t  a p r o b l e m  w h i c h  
a p p a r e n t l y  is g o i n g  to g o away. H o p e f u l l y ,  a f t e r  y o u r  o f f i c e  ha s 
ha d  the c h a n c e  to r e v i e w  the d o c u m e n t a r y  m a t e r i a l s  you, S e n a t o r  
S t e v e n s  and  C o n g r e s s m a n  Y o u n g  w i l l  a s s i s t  us in this e n d e a v o r .  
Mr. G r e g  C h a p a d o s  is w o r k i n g  o n  th e p r o b l e m  in S e n a t o r  S t e v e n ' s  
o f f i c e  an 1 I a m  t r a n s m i t t i n g  a c o p y  of  th is  l e t t e r  to C o n g r e s s m a n  
Y o u n g .

P l e a s e  let me  k n o w  if y o u  h a v e  a n y  q u e s t i o n s  and  w e  l o o k  
f o r w a r d  t o  h e a r i n g  f r o m  y o u  in the  n e a r  f u t u r e .

S i n c e r e l y ,

:hf

cc: C o n g r e s s m a n  D o n  Y o u n g  
G r e g  C h a p a d o s



B e t t e  -

I d i d n ' t  p r o v i d e  t h e  c o m m i t t e e  m e m b e r s  w i t h  a n y  a d d i t i o n a l  

i n f o r m a t i o n  o t h e r  t h a n  t h e  b a c k - u p  f r o m  S e n a t o r  C o g h i l l ' s  

sta ff . I u n d e r s t a n d  t h a t  t h e  i n f o r m a t i o n  is in  t h e  S e n a t o r ' s  

h e a d  a n d  p e r h a p s  h i s  s t a f f  a t t e m p t  t o  w r i t e  a s u m m a r y  of  t he  

i n t e n t  of  t h i s  r e s o l u t i o n .

I d i d n ' t  k n o w  if y o u r  i n t e n t i o n  t o  p a s s  t h i s  o u t  of c o m m i t t e e  

o r  not. G u e s s  it p r e t t y  m u c h  d e p e n d s  on  w h a t  t h e  S e n a t o r  

t e l l s  us  a n d  h o w  t h e  c o m m i t t e e  reac ts.

T h e  D e p a r t m e n t  of  T r a n s p o r t a t i o n  o p p o s e s  t h i s  r e s o l u t i o n .  

M i l t o n  L e n t z  f r o m  D O T  w i l l  b e  a v a i l a b l e  t o  a n s w e r  a n y  

q u e s t i o n s .

T h e  f o l l o w i n g  w a s  t a k e n  f r o m  t h e  l e g i s l a t i v e  r e p o r t i n g  s e r v i c e  

as it s e e m s  to  b e s t  s u m m a r i z e  t h e  i n t e n t  of  t h e  r e s o l u t i o n  

i t se lf . ( E x p l a i n i n g  t h e  p r o b l e m s  t h a t  l e d  t o  t h i s  r e s o l u t i o n  

is a h o r s e  of  a n o t h e r  c o l o r ) .

" S e n a t e  J o i n t  R e s o l u t i o n  26 r e l a t e s  t o  t h e  p a y m e n t  of  j u s t  

c o m p e n s a t i o n  f o r  t h e  h o l d e r s  of  c e r t a i n  l a n d o w n e r s  f o r  c e r t a i n  

r i g h t - o f - w a y  f o r  h i g h w a y  p u r p o s e s .

T h e  f e d e r a l  g o v e r n m e n t  c r e a t e d  c e r t a i n  r i g h t s - o f - w a y  fo r  

h i g h w a y  p u r p o s e s  a c r o s s  l a n d  in A l a s k a  u n d e r  c e r t a i n  f e d e r a l



o r d e r s ,  b u t  t h e  r i g h t s - o f - w a y  w o u l d  b e  u n f a i r  t o  h o m e s t e a d e r s  

w h o  e n t e r e d  t h e i r  p r o p e r t y  b e t w e e n  A u g u s t  1949 a n d  s t a t e h o o d  

in 1959. T h e  f e d e r a l  r i g h t s - o f - w a y  w e r e  n e v e r  r e c o r d e d  in an y 

t e r r i t o r i a l  o r  s t a t e  r e c o r d i n g  o f f i c e  a n d  t h e  r i g h t  t o  u s e  

t h e m  f o r  h i g h w a y  p u r p o s e s  w a s  c o n v e y e d  t o  t h e  s t a t e  in 1959. 

T h e  f e d e r a l  g o v e r n m e n t  h a s  r e f u s e d  t o  p a y  f e d e r a l  h i g h w a y  

f u n d s  t o  t h e  s t a t e  t o  a l l o w  t h e  s t a t e  to  p a y  j u s t  c o m p e n s a t i o n  

t o  t h e  l a n d o w n e r s  w h o s e  p r o p e r t i e s  ar e  a f f e c t e d  b y  t h e  

r i g h t s - o f - w a y ,  e v e n  t h o u g h  S e n a t o r  S t e v e n s  h a s  a t t e m p t e d  in 

t h e  F e d e r a l  A i d  t o  H i g h w a y  A c t  t o  r e q u i r e  t h e  f e d e r a l  

g o v e r n m e n t  t o  c o m p e n s a t e  t h e  s t a t  fo r m o n e y  p a i d  to  t h e  

l a n d o w n e r s  for  t a k i n g  a n d  u s i n g  t h e  r i g h t s - o f - w a y .

T h e  r e s o l u t i o n  u r g e s  C o n g r e s s  t o  i n t r o d u c e  a n d  s u p p o r t  

l e g i s l a t i o n  t o  r e q u i r e  r e i m b u r s e m e n t  b y  t h e  U S  D O T  t o  t h e  

S t a t e  o f  A l a s k a  fo r  m o n e y  p a i d  b y  t h e  s t a t e  as j u s t  

c o m p e n s a t i o n  f o r  t h e  u s e  o f a n y  r i g h t - o f - w a y  c r e at ed , 

e s t a b l i s h e d ,  o r  c l a i m e d  u n d e r  t h e  f o u r  f e d e r a l  or de rs .

I h a v e  n o  i d e a  t h e  e f f e c t s  o f t h i s  o n  t h e  R.S. 2 4 7 7  issue, or 

if t h e r e  is a n y  c o r r e l a t i o n .  A t  t h i s  l a t e  date, I d o n ' t  h a v e  

a c u r r e n t  s t a t u s  of a n y  C o n g r e s s i o n a l  a c t i o n s  o r  i n t e n t i o n s  to 

h e l p  out, o t h e r  t h a n  t h e  1984  l e t t e r  in t h e  p a c k e t .

If t h e  c o m m i t t e e  d e s i r e s  a d d i t i o n a l  r e s e a r c h  o n  t h i s  

r e s o l u t i o n  I ' m  a n x i o u s  t o  h e a r  s u g g e s t i o n s .
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SJR 26 B a c k g r o u n d  in f o r m a t i on

Co m m i t t e e  stafl

This a f ternoon, the c o m m i t t e e  is s c h e d u l e d  to t ake up SJR 26, w h ic h  

repre s en t s  the next logical step in the process begun by SB 141. As the 

m e m b e r s  will recall, SB 141 w o u l d  r e q u i r e  the S t a t e  to r e l i n q u i s h  its 

r ight to c e r t a i n  h i g h w a y  r i g h t s - o f - w a y  c r e a t e d  by the federal go v e r n m e n t  

through a series of public land orders (PLOs) in the late 40s and 50s.

A f t e r  two hearings in this c o m m i t t e e , it became a p p a r e n t  t h a t  the 

a d m i n i s t r a t i o n  was totally o p p o s e d  to the c o n c e p t  of r e l i n q u i sh m e n t ,  

p a r t l y  beca us e  the Federal H i g h w a y  A d m i n i s t r a t i o n  (F H W A ) had indicated 

that it w o u l d  not p ar t i c i p a t e  in f u n di n g  to r e p u r c h a s e  the r i g ht s - o f -  

way. SJR 26 asks that C o n gress d ir e c t  the D e p a r t m e n t  o f  T r a n s p o r t a t i o n  

through FHWA to p a r t i c i p a t e  in this funding.

,h/'r the c o m m i t t ee  last heard SB 141, FHWA p r e s e n t e d  a c o m p a r i s o n  of the 

rences they sa w between PLO r i g h ts - o f - w a y ,  and t hose c r e a t e d  by the 

h u  of 1947 (later ext i n g u i s h ed ) .  T h e i r  i n t e r p r e t a t i o n  - that the PLO 

r i g h t s - o f - w a y  are not p r e c i p i t a t e d  on the 1947 A c t  - is a l s o  that of the 

S t a t e  S u p r e m e  Court and of DOT/PF, but it is s u b s t a n t i a l l y  d i f f e r e n t  

from that of the p r oponents o f  SB 141. T h e y  c o n t e n d  that the PLOs wer e  

issued by the I n te r i o r  D e p a r t m e n t  to c l a r i f y  and d e f i n e  the r ights-of- 

w a y  r e served u nder the 1947 Act. T h e  S u p r e m e  C o u r t  d i s a g r e e d  wit h  this 

i n terpretation, m a i n t a i n i n g  that the PLO's we r e  a u t h o r i z e d  by an A c t  of 

1932, w hich gave the I nt erior D e p a r t m e n t  general r o a d - b u i l d i n g  and 

m a i n t e n a n c e  powers in Alaska.

The a t t a c h e d  material contains c o r r e s p o n d e n c e  r e s ea r c h e d  a f t e r  the court 

d e cision, w h i c h  g e n e r a l l y  s u p p o r t s  the c o n t e n t i o n  that the A l a s k a  Rjad 

C o m m i s s i o n  did not have a d e q u a t e r i g h t - o f - w a y  r e s e r v a t i o n  powers, based 

upon the 1932 Act, and th e r e f o r e ne e d ed  the 1947 A c t  and its c o n s e q u e n t

For f u rt h e r  b ac k g r o u n d  on this issue, the m e m b e r s  are a sked to r e f e r  to 

their files on SB 141.

PLOs



 ̂ Dept, of Transportation & Puibiic Facilities

b i l l  N O :  Se n at e  J oint R es o l u t i o n  No. 26 a p p r o v e d :
T ITLE :  R e l a t i n g  to the p a y m e n t  of j u s t  c o m p e n s a t i o n  D A T E .

to lando w ne r s  for c e r t a i n  r i g h t s - o f - w a y  ’

across land in Alaska

The D e p a r t m e n t  o f  T r a n s p o r t a t i o n  and Public F a c il i t i e s  has o b j ec t e d  

and will co n t i n u e  to o b j e c t  to the c o n c e p t  of the S tate purchasing 

r i g h t s - o f - w a y  w h i c h  w e r e  g r a n t e d  to the State of A l a s k a  by the 

Federal g o v e r n m e n t  for hi g h w a y  purposes.

T h e  D e p a r t m e n t  has no obje c t i on ,  h ow ever, to the intent of S.J.R. 

No. 26 p r o v i d i ng  that f unds m a d e  a v a i l a b l e  for this purpose do not 

come o u t  o f  the annual a p p o r t i o n m e n t s  fo r  F e d e r a l - a i d  highways in 

Alaska.

For f u r t h e r  i n f o r m a t i o n  call S u s a n F l e i s c h h a u e r  at 4 6 5 - 3 9 0 0 .



SE N A T E  T R A N S P O R T A T I O N  

S T A N D I N G  C O M M I T T E E  

M a r c h  8, 1985

M e m b e r s  Present:

Ch a i r m a n  Coghill 

S e n a t o r  A b o o d  

S e n a t o r  Paul F i s c h e r  

S e n a t o r  J a n  Faiks

M e m b e r s  Excussed:

S e n a t o r  J o e  J o s e p h s o n

C O M M I T T E E  C A L E N D A R

SJR 11 U r g i n g  c o n g re s s  to repeal the M e r c h a n t  M a r i n e  Act  of 1920

SB 141 "An A c t  r e l e a s i n g  claims of the state to land w i t h i n  ce r a i n  

r i g h t s - o f - w a y ;  efd."

WI T N E S S  R E G I S T E R

Ga r y  M o r e h e a d

Federal H i g h w a y  A u t h o r i t y

No P h o ne  or a d d r es s  given

P o s i t i o n  S t a t e m e n t : G ave an e x p l a n a t i o n  o f  public land orders, of the 

1947 r i g h t s - o f - w a y  act and o t h e r  acts r e l at i n g  to SB 141

C O M M I T T E E  N A R R A T I V E  

Tape no. 3 - 8- 3 5

3:31 p.m. 000 c h a i r m a n  Coghill brou g h t  the m e e t i n g  to order. He Noted 

for the record the p r e s e n c e  of S e n ators Abood, Paul Fischer, and Faiks.

035 S e n a t o r  Coghill intr o d u c e d  SJR 11 to the c o m m i t t e e  and the p ro p o s e d  

c o m m i t t e e  s u b s t i t u t e  is also introduced. The n e w s u b s t i t u t e  was 

p r o p o r t e d  to s o lv e  the p r o blems that the c o m m i t t e e  had run into the last 

time that the r e s o l u t i o n  had been heard. (See m i n u t e s  o f  the 2 - 27 - 8 5  

meeting)

108 S e n a t o r  A b o o d  a sked if it v/ould be e a s i e r  to i d e n t i f y  the portions 

of the 1 920 M e c h a n t  M a r i n e  Act.

120 C o m m i t t e e  a ide J o h n  M a n l y  poin te d  o u t  that it w o u l d  be a fa r  too 

d i f f i c u l t  task.

135 S e n a t o r  A b o o d  M o v e d  and a s k e d  u n a n i m o u s  c o n c e n t  tha t  the c o m m i t t e e  

a d o p t  the CS to SJ R  11, t here was no obje ct i o n .  So o r d e r e d  by C h a i r m a n  

Coghill

140 S e n a t o r  A b o o d  m o v e d  and a s k e d  u n a n i m o u s  c o n c e n t  that the CS be m o v e d  

f r o m  the t r a n s p o r t a t i o n  committee. T h e r e  was no o b je c t i o n ,  so orde r e d  

by C h a i r m a n  C o g h i l 1.



3:40 p.m. C o m m i t t e e  stood at ease. 213

3 :45 p.m. C o m m i t t e e  was b r o u g h t  back to o r d e r  by Coghill.

220 SB 141 b r o u g h t  back in f ront of the c o mmittee. (See m i n u t e s  for 

m e e t i n g  of  3-6-85)

223 B a r r y  M o r e h e a d  c ame forw ar d  and i n t ro d u c e d  h i m s e l f  to the c o mmittee.

225 S e n a t o r  F i s c h e r  asked if the DOT p ayed for imp ro v e m e n t s  that it

takes in ri g h t-of-ways. M o o r e  head a n s w e r e d  no.

255 S e n a t o r  Faiks a r gu e d  that e v e r y  state in the nation had some form of

r ight of w a y  a c q u i s i t i o n  and that this bill w o u l d  give a w a y  the farm.

D i s c u s s i o n  follow e d  r e g arding the intent o f  the bill.

4 50 M o o r e h e a d  e x p l a i n e d  some of the p r o bl e m s  w i t h  C l i f f  Gr o e ' s  

t estimony. (See m i n u te s  of m e e t i n g  of 3-6-85)

8 6 0  Jac k  M c G e e  of the A t t o r n e y  G e n e ra l ' s  of f i c e  came forward.

865 S e n a t o r  Faiks q u e s t i o n e d  Mr. M c G e e ' s  a n a l y s i s  of the bill.

D i s c u s s i o n  followed.

945 C o m m i t t e  a d j o u r n e d  by Coghill at 4 :4 5  p.m.
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C o p ie s  o f  m in u te s  l i s t e d  b e lo w  w ere  o r i g i n a l l y  in c lu d e d  
in  t h i s  f i l e .  The m in u te s  a re  a v a i l a b le  on th e  STA IRS  
d a ta b a se  CMPR. In  o rd e r  to  s a v e .s p a c e  c o p ie s  o f  m in u te s  
h ave  n o t  been l e f t  in  th e  f i l e s .

M ary Van Nimwegen


