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that the m icro film  images on this m icro fo rm  are accurate reproductions

o f  the original records o f  the State o f  A laska as accumulated during the 
*

regular course o f  business, and that it is the established po licy and practice 

o f  th is State to m icro film  its records and to dispose o f  the original records 
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O r i g i n a l  s p o n s o r s :  C o g h i l l ,  A b o o d ,
B e n n e t t ,  et al

I N  T H E  S E N A T E  B Y  T H E  T R A N S P O R T A T I O N  C O M M I T T E E

H O U S E  CS F O R  CS F O R  S E N A T E  J O I N T  R E S O L U T I O N  NO. 10 ( T r a n s p o r t a t i o n )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

R e q u e s t i n g  th a t  the D e p a r t m e n t  o f  N a t u­

ral  R e s o u r c e s  a n d  the D e p a r t m e n t  of 

T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  

e x p e d i t e  the i d e n t i f i c a t i o n  a n d  e s t a b­

li s h m e n t  o f  r i g h t s - o f - w a y  f o r  r o a d s  and 

t r a i l s  o n  f e d e r a l  B u r e a u  o f  L a n d  M a n a g e­

m e n t  p l a t s  w h i c h  q u a l i f y  u n d e r  R S  2477. 

B E  I T  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

W H E R E A S  the A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  o f  1980 

p l a c e d  124 m i l l i o n  a c r e s  o f  l a n d  i n  A l a s k a  in t o  71 f e d e r a l  c o n s e r v a t i o n  

u n i t s ,  a n d  o u t l i n e d  s p e c i f i c  u s e  r e q u i r e m e n t s  a n d  r e s t r i c t i o n s  f o r  those 

u n i t s ; a n d

W H E R E A S  t h e r e  w a s  n o  p r o v i s i o n  f o r  e s t a b l i s h i n g  or  p r o t e c t i n g  a t r a n s­

p o r t a t i o n  s y s t e m  in t h e  d e v e l o p m e n t  o f  c o m p r e h e n s i v e  m a n a g e m e n t  p l a n s  for 

e a c h  c o n s e r v a t i o n  u n i t  b y  the r e s p o n s i b l e  f e d e r a l  m a n a g e m e n t  a g e n c y ;  a n d

W H E R E A S  s e v e r a l  o f  the c o m p r e h e n s i v e  m a n a g e m e n t  p l a n s  h a v e  b e e n  c o m­

p l e t e d  w i t h o u t  r e c o g n i t i o n  of  e x i s t i n g  r o a d s  a n d  trails, p r e v e n t i n g  p u b l i c  

a c c e s s  t h r o u g h  t h e s e  u n i t s  to s t a t e  a n d  p r i v a t e  l ands a n d  to s t a t e  w a t e r s ;  

a n d

W H E R E A S  c o m p r e h e n s i v e  m a n a g e m e n t  p l a n s  f o r  a m i n i m u m  o f  n i n e  n a t i o n a l  

p a r k  a n d  p r e s e r v e  u n i t s  a n d  f i v e  f i s h  a n d  w i l d l i f e  r e f u g e  u n i t s  a r e  to be 

c o m p l e t e d  d u r i n g  c a l e n d a r  y e a r  1985; a n d

W H E R E A S  t h e  f e d e r a l  s t a t u t o r y  a u t h o r i t y  f o r  t h e  e s t a b l i s h m e n t  of 

r e c o g n i z e d  r i g h t s - o f - w a y  f o r  r o a d s  a n d  t r a i l s  is c o n t a i n e d  i n  R S  2 4 7 7  (43 

U . S . C .  sec. 932); a n d
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W H E R E A S  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a n d  t h e  D e p a r t m e n t  of 

T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  o n  S e p t e m b e r  28, 1984, s i g n e d  a M e m o­

r a n d u m  o f  U n d e r s t a n d i n g  w i t h  the f e d e r a l  B u r e a u  o f  L a n d  M a n a g e m e n t  i n v o l v­

i n g  t h e  n o r t h e r n  r e g i o n  o f  A l a s k a  only, e s t a b l i s h i n g  t h e  p r o c e d u r e  u n d e r  

w h i c h  the r i g h t s - o f - w a y  c o u l d  b e  r e c o g n i z e d  on B u r e a u  o f  L a n d  M a n a g e m e n t  

p l a t s  a n d  in c o m p r e h e n s i v e  p l a n s  for c o n s e r v a t i o n  u n i t s ;

B E  I T  R E S O L V E D  b y  the A l a s k a  S t ate L e g i s l a t u r e  t h a t  t h e  G o v e r n o r  

i n s t r u c t  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a n d  t h e  D e p a r t m e n t  of T r a n s­

p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  to i m m e d i a t e l y  d e v e l o p ,  in  c o n s u l t a t i o n  

w i t h  o t h e r  a f f e c t e d  l a n d  o w n e r s  a n d  m a n a g e r s , a n d  p r o p o s e  a M e m o r a n d u m  of 

U n d e r s t a n d i n g  w i t h  the B u r e a u  o f  L a n d  M a n a g e m e n t  r e l a t i v e  to the r e m a i n d e r  

o f  t h e  state; a n d  b e  it

F U R T H E R  R E S O L V E D  t h a t  t h e  G o v e r n o r  i n s t r u c t  t h e  s t a t e  a g e n c i e s  i n­

v o l v e d  to a f f i r m a t i v e l y  s o l i c i t  i n f o r m a t i o n  f r o m  m i n e r s , e n g i n e e r s , land 

s u r v e y o r s ,  e n v i r o n m e n t a l i s t s ,  o u t d o o r  groups, l a n d h o l d e r s ,  o r  o t h e r  p e r s o n s  

o r  o r g a n i z a t i o n s  t h a t  m a y  h a v e  k n o w l e d g e  o f  the h i s t o r i c  u s e  o f  r o a d s  and 

t r a i l s  to a s s i s t  t h e  d e p a r t m e n t s  in the i d e n t i f i c a t i o n  o f  t h o s e  r o a d s  and 

t r a i l s  t h a t  c o u l d  q u a l i f y  u n d e r  the p r o v i s i o n s  o f  R S  2 4 7 7  (43 U.S.C. sec. 

932) f o r  a d d i t i o n  to t h e  s t a t e  t r a n s p o r t a t i o n  s y s t e m ,  a n d  t h a t  m a y  be  

u s e f u l  to t h e  f e d e r a l  a g e n c i e s  d e v e l o p i n g  c o m p r e h e n s i v e  m a n a g e m e n t  plans 

f o r  t h e  v a r i o u s  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  u n i t s ;  a n d  be 

it

F U R T H E R  R E S O L V E D  t h a t  t h e  G o v e r n o r  i n s t r u c t  t h e  i n v o l v e d  state 

a g e n c i e s  to d e v e l o p  d r a f t  p o l i c i e s  r e g a r d i n g  m a n a g e m e n t ,  m a i n t e n a n c e ,  

l i a b i l i t y ,  v a c a t i o n ,  c a t e g o r i e s ,  w i d t h s ,  a n d  o t h e r  r e l e v a n t  c oncerns 

r e l a t e d  to RS 2 4 7 7  r o a d s  a n d  trails, and that t h e  a g e n c i e s  r e v i e w  these 

d r a f t  p o l i c i e s  w i t h  a f f e c t e d  l a n d o w n e r s  a n d  m a n a g e r s ,  a n d  t h e n  p r e s e n t  

t h e s e  d r a f t  p o l i c i e s  to t h e  l e g i s l a t u r e  d u r i n g  t h e  s e c o n d  s e s s i o n  o f  the 

F o u r t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e .

w p q  rss.TB m / T r o n ^  o
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C O P I E S  o f  t h i s  r e s o l u t i o n  s h a l l  b e  se n t  to the H o n o r a b l e  B i l l  S h e f­

fi e l d ,  G o v e r n o r  o f  the S t a t e  o f  A l a s k a ,  to the H o n o r a b l e  E s t h e r  W u n n i c k e ,  

C o m m i s s i o n e r  o f  N a t u r a l  R e s o u r c e s ,  to the H o n o r a b l e  R i c h a r d  J. Knapp, 

C o m m i s s i o n e r  of  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s ,  a n d  to M i c h a e l  J. 

P e n f o l d ,  S t a t e  D i r e c t o r  o f  t h e  B u r e a u  of  L a n d  M a n a g e m e n t .
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C S H B  76 < L SC1am

S E N A T E  C O M M I T T E E  S U B S T I T U T E  F O R  
C O M M I T T E E  S U B S T I T U T E  FOR H O U S E  B I L L  HO.
78 (LSC) (same title)

a nd  it is t r a n s m i t t e d  f o r cons i de ra ti o n.

C S H B  7 8 (LSC)am will b e t aken u p  u n d e r  U n f i n i s h e d  Business.

A  me s s a g e  d a t e d  M a y  1, 1985, w a s r e ad  s t a t i n g  t h e  S en a te  
h a s  p a s s e d  t h e  f o l l o w i n g  a n d  t h e y  a r e  t r a n s m i t t e d  for 
cons i de ra ti o n:

F IR ST  R E A D I N G  A N D  R E F E R E N C E  O F  SE N A TE  BILLS

C S S B  208 fRlsl am

C O M M I T T E E  S U B S T I T U T E  F O R  S E N A T E  B I L L  HO. 20 8  (Rul es )  
amended, b y  th e R u le s Committee, entitled:

" A n  A c t  r e l a t i n g  t o  t h e  f or m a t i o n  of 
f e d e r a l  t r a n s f e r  r e g i o n a l  e d u c a t i o n a l  
a t t e n d a n c e  a r e a s  i n  c e r t a i n  v il l a g e s ?  
and p r o v i d i n g  for an e f f e c t i v e  da te."

w a s  r e a d  t h e  f i r s t  t i m e  a n d  r e f e r r e d  t o  t h e  H e a l t h ,  
E d u c a t i o n  and S ocial Se r v i c e s  Committee.

C S S B  218tL&C\

C O M M I T T E E  S U B S T I T U T E  F O R  S E N A T E  B I L L  NO. 218 (Labor & 
C o m m e r c e ) , b y  the L a b o r  a nd  C o m m e r c e  C om mittee, entitled:

" A n  A c t  e x t e n d i n g  th a  t e r m i n a t i o n  date 
o f  t h e  B o a r d  o f  B a r b e r s  a n d  
H a i r d r e s s e r s :  a n d  p r o v i d i n g  f o r  an
e ff e c t i v e  d a te."

w a s  r e a d  t h e  f i r s t  t i m e  a n d  r e f e r r e d  t o  t h e  L a b o r  L 

C o m m e r c e  Committee.

C OM M U N I C A T I O N S

A  m e s s a g e  d a t e d  Ap ril 29, 1985, w as  r ea d from R o b e r t  I.
F r a s e r ,  M D. ,  D i r e c t o r  o f  th e D i v i s o n  o f  P u b l i c  Health, 
p r o p o s i n g  c h an g es  in the r e g u l a t i o n s  of th e  D e p a r t m e n t  of 
H e a l t h  a n d Socia l Se r v i c e s  r e g a r d i n g  la n g u a g e  in t h e b r e a t h  
t e s t  procedures. A  co py  w ss  d i s t r i b u t e d  to each m e m b e r  and 
is on file in the C h ie f  Cl e r k ' s  office.
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R E P O R T S  O F S T A N D I N G  C O M M I T T E E S

CSS.IR 10.’Res) am

T h e  T r a n s p o r t a t i o n  C o m m i t t e e  h a s  c o n s i d e r e d  C O M M I T T E E  
. 'JBSTITUTE F O R  S E N A T E  J O I N T  R E S O L U T I O N  HO. 10 (Resources) 
a m e n d e d  ( r eq ue st i ng  t h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  and 
t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  Fa c i l i t i e s  
e x p e d i t e  t h e  i d e n t i f i c a t i o n  a n d  e s t a b l i s h m e n t  o f  
r i g h t s - o f - w a y  for r o a d s  a n d  t r a i l s  o n  federal B ur e au  of 
L a n d  M a n a g e m e n t  p l a t s  w h i c h  q u a l i f y  u n d e r  R S  2 4 7 7 ) ,  
r e c o m m e n d s  it be  r e p l a c e d  w i t h  H O U S E  C O M M I T T E E  S U B S T I T U T E  
F O R  C O M M I T T E E  S U B S T I T U T E  F O R  S E N A T E  J O I N T  R E S O L U T I O N  NO. 10 
( T r a n s p o r t a t i o n )  ( s a m e  t i t l e )  a n d  r e p o r t s  i t  b a c k  as 
follows: C a t o  (Chairman), S h u l t z  a n d  P i g n a l b e r i  r ec o m m e n d
d o  p a s s .  H e r r m a n n ,  M a r r o u  a n d  F u r n a c e  h a v e  n o
r e c o m m e n d a t  i o n .

C S S J R  1 0 (Res ) am  w a s  r e f e r r e d  t o  the F i n a n c e  C o mmittee.

C S S B  2 S f H E S S ) a m

T h e  F i n a n c e  C o m m i t t e e  h as  c o n s i d e r e d  C O M M I T T E E  S U B S T I T U T E  
F O R  S E N A T E  B I L L  N O .  2 8  ( H e a l t h ,  E d u c a t i o n  & S o c i a l  
S e r v i c e s )  a m e n d e d  (training s t a t e  empl oy e es , a n d  ce r t a i n  
e m p l o y e e s  of  t h e  d i s t r i c t s  o f  t h e  s t a t e  p u b l i c  school 
s y s t e m  o n  the r e c o g n i t i o n  a n d  r e p o r t i n g  o f  c h i l d  a b u s e  and 
n e g l e c t )  , r e c o m m e n d s  it b e r e p l a c e d  w i t h  H O U S E  C O M M I T T E E  
S U B S T I T U T E  F O R  C O M M I T T E E  S U B S T I T U T E  F O R  S E N A T E  B I L L  NO. 28 
(HESS) (page 383) a n d  r e p o r t s  it b a c k  as  follows: A d a m s
( C h a i r m a n ) , Rings ta d,  Szyma n sk i,  Duncan, Larson, Pourchot, 
Uehlin g,  Riege r,  Fra * and C o t t o n  r e c o m m e n d  do  pass.

C S S B  2 8 ( H E S S ) a m  w a s  r e f e r r e d  t o  t h e  R u l e s  t amraittee for 
p l a c e m e n t  o n t h e calendar.

C S H C R  26fRls)

T h e  R u l e s  C o m m i t t e e  h as  c o n s i d e r e d  C O M M I T T E E  S U B S T I T U T E  FOR 
H O U S E  C O N C U R R E N T  R E S O L U T I O N  HO. 26 ( R u l e s )  ( p r o p o s i n g  
a m e n d m e n t s  to R u l e 23 of t h e  U n i f o r m  R u l e s  of  th e A l a s k a  
S t a t e  L e g i s l a t u r e  r e l a t i n g  t o  c o m m i t t e e  m e e t i n g s ;  and 
p r o v i d i n g  for an e f f e c t i v e  d a t e ) , r e c o m m e n d s  it b e  re p l a c e d  
w i t h  2 d  C O M M I T T E E  S U B S T I T U T E  F O R  H O U S E  C O N C U R R E N T  
R E S O L U T I O N  NO. 26 (Rules) (same title) a n d r e p o r t s  it b a ck  
as  f o l l o w s :  H . W . M i l l e r  (Chairman), G r u s s e n d o r f ,  Martin,
W a l l i s  a n d  F u l l e r  r e c o m m e n d  d o  pass. P i g n a l b e r i  a nd  D av is  
h a v e  no re co mm e n d a t i o n .

C S H C R  26  (Rls) w a s  r e f e r r e d  t o  t h e  R u l e s  C o m m i t t e e  for 
p l a c e m e n t  o n  t he  calendar.

H C R  31

T h e  R u l e s  C o m m i t t e e  h a s  c o n s i d e r e d  H O U S E  C O N C U R R E N T  
R E S O L U T I O N  NO. 31 ( proposing an a m e n d m e n t  t o  t h e  U n i f o r m  
R u l e s  o f the A l a s k a  S t a t e  L e g i s l a t u r e  t o  i n cl ud e  t h e  P l ed ge
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Alaska Btate legislature
House o f  Representatives

Committee on Transportation

Rep. Bette Cato, Chairman

Pouch V 
State Capitol 

Juneau, A laska 99811 
(907 ) 465-4858

TO: COMMITTEE MEMBERS

FROM: Committee Staff

DATE: 29 April 1985

RE: CSSJR 10(Res)

Please find in your folders, information regarding CSSJR 10 (RES) 
divided i..to the following categories:

LEGISLATIVE ACTION MATERIAL

°CSSJR 10 (Resources) am

°CSSJR 10 (Resources)

°Fiscal Note for CSSJR 10 (Resources) dated 4/18/85

°Senate Finance Committee Letter of Intent for CSSJR 10 (Resources)

°Formal Statement on SJR 10 by Senator Coghill before the Senate 
Resources Committee on February 22, 1985.

BACKGROUND INFORMATION ON R.S. 2477

departm ent  of Transportation and Public Facilities "Briefing 
Paper", an historical analysis

“September 13, 1984 Citizens' Advisory Commission on Federal Areas 
regarding RS 2477 Rights-of-Way

CORRESPONDENCE OF SUPPORT

“Resolution #2-185 Fairbanks Chamber of Commerce "Resolution 
Pertaining to Establishment of RS 2477 Rights-of-way"

“February 26, 1985 letter of Citizens' Advisory Commission on 
Federal Areas
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CSHB 78 < L& C ) a m

S E N A T E  C O M M I T T E E  S U B S T I T U T E  F O R  
CO M M I T T E E  S U B S T I T U T E  FOR H O U S E  B I L L  NO.
78 (LSC) (same title)

a nd  it is t r a n s a c t e d  f o r con si de r at io n.

C S H B  7 8 ( L & C ) a m  w i l l  b e  t a ke n u p  u n d e r  U n f i n i s h e d  Business.

A  m e s s a g e  d a t e d  M a y  1, 1965, w as  re ad  st a t i n g  t he  S e n at e 
h a s  p a s s e d  t h e  f o l l o w i n g  a n d  t h e y  a r e  t r a n s m i t t e d  for 
cons i de ra ti o n:

F I R S T  R E A D I N G  A N D  R E F E R E N C E  O F  S E N A T E  BI LLS

C S S B  208 fRlsi an

C O M M I T T E E  S U B S T I T U T E  F O R  S E N A T E  B I L L  NO. 2 0 8  (Rules) 
amended, b y  the R u l e s  Comaittee, entitled:

" A n  A c t  r e l a t i n g  t o  t h e  foi a t ion of 
f e d e r a l  t r a n s f e r  r e g i o n a l  e d u c a t i o n a l  
a t t e n d a n c e  a r e a s  i n certi.in villages; 
a nd  p r o v i d i n g  for an e f f e c t i v e  da te."

w a s  r e a d  t h e  f i r s t  t i n e  a n d  r e f e r r e d  t o  t h e  H e a l t h ,  
E d u c a t i o n  and S oc ia l  S er v i c e s  Committee.

C S S B  218 fL&Ci

C O M M I T T E E  S U B S T I T U T E  F O R  S E N A T E  B I L L  HO. 218 (Labor 6 
C om merce), by  t h e L ab or  a nd  C om m e r c e  Committee, e ntitled:

" A n  A c t  e x t e n d i n g  t he  t e r m i n a t i o n  d a te  
o f  t h e  B o a r d  o f  B a r b e r s  a n d  
H a i r d r e s s e r s ;  a n d  p r o v i d i n g  f o r  a n  
e f f e c t i v e  d ate."

w a s  r e a d  t h e  f i r s t  t i m e  a n d  r e f e r r e d  t o  t h e  L a b o r  & 
C o m m e r c e  Committee.

C OM M U N I C A T I O N S

A  m e s s a g e  d a t e d  April 29, 1985, w a s  read f r o m R o b e r t  I.
F r a s e r ,  M D .,  D i r e c t o r  o f  t he  Di v i s o n  of  P u b l i c  Health, 
p r o p o s i n g  c h a n g e s  in the r e g u l a t i o n s  of the D e p a r t m e n t  of 
H e a l t h  an d  Socia l  S e r v i c e s  r e g a r d i n g  l an g u a g e  in t h e b r e a t h  
t es t  p ro cedures. A  c o py  w a s d i s t r i b u t e d  to e a ch  m e m b e r  and 
is o n  f i le  in t h e C h ie f C l e r k ' s  office.



“March 1, 1985 letter of Citizens' Advisory Commission on Federal 
Areas

“March 1, 1985 Alaska State Chamber of Commerce "Resolution 

Pertaining To Establishment of RS 2477 Rights-of-Way"

CORRESPONDENCE OF OPPOSITION

“Alaska Native and Managers Association "Resolution Addressing 
Proposed Plotting of R.S. Rights-of-Way to Public Land Records"

“December 21, 1984 letter of Tanana Chiefs Conference Inc.

“October 23, 1984 letter ar.d November 1, 1984 letter of Interior 
Village Association

“February 21, 1985 Memorandum of Northern Alaska Environmental 
Center addressed to the Senate Resources Committee

DETAILED BACKGROUND INFORMATION AND CONCERNS FROM VARIOUS SOURCES

“March 21, 1985 letter of Michael J. Penfold to Senator 
Sturgelewski (Mr. Penfold is State Director with U.S. Department of 
Interior, Bureau of Land Management)

“September 28, 1984, Memorandum of Understanding Between Alaska 
Department of Natural Resources and Alaska Department of 

Transportation and Public Facilities and Bureau of Land Management

“September 7, 1984 BLM letter regarding R.S. 2477 Issue Paper

“November 28, 1984 BLM Letter regarding Notation of R.S. 2477 
Right-of-Way Assertions on the Public Land Records

“U.S. Department of Interior, Office of the Solicitor Memorandum 
regarding Rights-of-Way on Allotments--R.S. 2477 and Other Access 
Questions

“February 1985 RS 2477 Regional Trails Assertion Inventory

Committee minutes of previous committee meetings (Senate Resources 
and Senate Transportation) are available should you desire a copy.



Offered: 3/4/85
Referred: Transportation

and Finance

Original sponsors: Coghill, Abood,
Bennett, et al

1 IN THE SENATE BY THE RESOURCES COMMITTEE

2 CS FOR SENATE JOINT RESOLUTION NO. 10 (Resources)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - FIRST SESSION

5 R e questing that the Department of Natu-

6 ral Resources and the Department of

7 Transpo r t a ti o n  and Public Facilities

8 expeuite the identification and estab-

9 lishment of rights-of-way for reads and

10 trails on federal Bureau of Land Manage-

11 ment plats w h i c h  qualify under RS 2477.

12 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

13 WHEREAS the Alaska National Interest Lands Conservation Act of 1980

14 placed 124 million acres of land in Alaska into 71 federal conservation

15 units, and outlined specific use requirements and restrictions for those

16 units; and

17 W H E R E A S , ̂ o n t r a r y  to the provisions of the Alaska National Interest

'J18 Lands Conservation Act of 1980/J there was no pr o v i s i o n for establishing or

19 protecting a transportation system in the development of comprehensive

20 management plans for each conservation unit by the responsible federal

21 management agency; and

22 WHEREAS several of the comprehensive management plans have b e e n  com-

23 pleted without recognition of existing roads and trails, preventing public

24 access through these units to state and private lands and to state waters;

25 and

26 WHEREAS comprehensive management plans for a mini m um  of nine national

27 par k  and preserve units and five fish and wildlife refuge units are to be

28 completed during calendar year 1985; and

29 WHEREAS the federal statutory authority for the establishment of

SuEST /VODf=c? jN R&.S0 UR.C& 5  £ 5  S JR *  IQ
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1 recognized rights-of-way for roads and trails is contained in RS 2477 (43

2 U.S.C. sec. 932); and

3 WHEREAS the Department of Natural Resources and the Department of

4 Transportation and Public Facilities on September 28, 1984, signed a Memo-

5 randum of U n d e rstanding with the federal Bureau of Land Management involv-

6 ing the northern region of Alaska only, establishing the procedure under

7 which the rights-of-way could be recognized on Bureau of Land Management

8 plats and in comprehensive plans for conservation units;

9 BE IT RESOLVED by the Al a s k a  State Legislature that the Department of

10 Natural Resources and the Department of Transpo rt a t i o n  and Public Facil-

11 ities immediately develop, in c o n s u ltation wit h  other affected land owners

12 and managers, and propose a M e m o r a n d u m  of Unders t a n d i n g  wit h  the Bureau of

13 Land Management relative to the remainder of the state; and be it

14 FURTHER RESOLVED that the state agencies involved affirmatively soli-

15 cit information from miners, engineers, land surveyors, environmentalists,

16 outdoor groups, landholders, or other persons or organizations that may

17 have knowledge of the historic use of roads and trails to assist the

18 departments in the identification of those roads and trails that could

19 qualify u nder the provisions of RS 2477 (43 U.S.C. sec. 932) for addition

20 to the state transportation system, and that may be useful to the federal

21 agencies developing comprehensive management plans for the various Alaska

22 National Interest Lands Conservation units; and be it

23 F U R T HE R  RESOLVED that the involved state agencies develop draft pol-

24 icies regarding management, maintenance, liability, vacation, categories,

25 widths, and other relevant concerns related to RS 2477 roads and trails,

26 and that the agenc-'es review these draft policies w i t h  affected landowners

27 and managers, and then present these draft policies to the legislature

28 during the second session of the F o urteenth Alaska State Legislature.

29 COPIES of this resolution shall be sent to the H o norable Bill Shef-

C S S J R  1 0 ( Res) -2-



1 field, Governor of the State of Alaska, to the Honorable Est he r  Wunnicke,

2 Commissioner of Natural Resources, to the Hono r a b l e  Richard J. Knapp,

3 Commissioner of Transportation and Public Facilities, and to Michael J.

4 Penfold, State Director of the Bureau of Land  Management.

-3- C S S J R  1 0 (Res)
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,AIaska Jitafa
S e p t a t e

Q o m n u tte e  o n  f in a n c e

O ffic ia l Business

Pouch V  
State C ap ito l 

Juneau, A laska 99811

L E T T E R  O F  I N T E N T  
CS for S J R  10 (RESO U R C E S )

R e q u e s t i n g  t h a t  the Dept, of N a t u r a l  R e s o u r c e s  and 
Dept, of T r a n s p o r t a t i o n  e x p e d i t e  i d e n t i f i c a t i o n  
an d  e s t a b l i s h m e n t  of r i g h t s - o f - w a y  for r o a d s  and 
t r a i l s .

It is the i n t e n t  of the c o m m i t t e e  t h a t  the Dept, of N a t u r a l  

R e s o u r c e s  c o n t r a c t  a n d  w o r k  w i t h  the a p p r o p r i a t e  d e p a r t m e n t  

in the U n i v e r s i t y  of A l a s k a  s y s t e m  to a c c o m p l i s h  this task.

J a n  Fai'ks, C o - c h a i r m a n
S e n a t e  F i n a n c e  C o m m i t t e e

/ /



STATEMENT CN 

SJR 10 (PS 2477 Rights cf Way)

By Senator John E. Coghill 

Senate Resources Committee - February 22, 1985

Thank you, Madam Chair, for the opportunity to present a few brief 

comments on an issue of vital importance not only to my dis^i-^, but to 

all of Alaska - the salvaging of rights-of-way established under the 

federal RS 2477 provision. I appreciate ycur committee's willingness to 

examine this issue and to, I hope, take prcr.pt action on it.

Prompt action is our mandate in this issue, because as we see with 

each passing day, the access potential created by our pioneering 

forebears when they struck out over those roads and trails into the 

heartland of Alaska - that access so essential to continued progress in 

Alaska - is quickly being bureaucratically removed frcm our grasp by 

those who would lock up Alaska. Over the next two years we will see the 

formation of dozens of state and federal land use plans, all of which 

must acknowledge the validity of the RS 2477 rights-of-way within the 

areas they cover or those rights-of-way will likely be gone forever.

Alaskans need those rights-of way. I think Congress knew what it 

was doing - back then - when it made provision for us to have access 

across federal lands. It is regrettable that we must now take this kind 

of virtually desperate action - to insist that the state and federal 

government enter into a cooperative agreement - to protect what is 

already ours and keep these rights-of-way on the books.

Thank you again, Madam Chair, for this committee's time spent on 

this issue. I hope the members vri.ll act favorably on SJR 10.

PR lfAE : SPONSOR'S STTVTaAAE^TT



Ba c k g r o u n d Inf o r m a t i o n on R.S. 2477



BRIEFING PAPER 

Alaska Department of Transportation and Public Faciliti

Northern Region 

Division of Planning 

REVISED STATUTE 2477 RIGHTS-OF-WAY

Legal Basis for RS 2477

Congress by the Act of July 26, 1866 granted rights-of-way for highways over 

unreserved public lands, and by doing so, established an extensive network of 

public rights-of-way in Alaska. This Act, now codified as 43 U.S.C. 932,
Revised Statute (RS) 2477, states in full:

"The right-of-way for the construction of highways over public lands not 

reserved for public uses is hereby granted.*'

Although RS 2477 was repealed October 21, 1976 by Public Law 94-579, section 706 

(90 stat. 2793), those rights-of-way previously established remain valid.

Geographic and Historical Development

In Alaska, RS 2477 rights-of-way are concentrated mainly in the Interior,

Western and Southwestern regions of the state and in the Copper River basin.

In Southeastern and along the Southcentral gulf coast, RS 2477 was not as

important to transportation because of the accessibility Yia water.
- •

RS 2477 highways have provided much of the access to areas of Alaska in the 

past and continue to do so. Historically, these roads were used for trade 

routes and access to mining areas. Today, they serve as access for mineral 
development , forestry, recreation, agriculture, hunting, fishing, inter- 

village travel, and access to homesteads, homesites, and other land disposals. 

Most of the well established, frequently traveled trails appearing on U.S.G.S* 
topographic maps are RS 2477 highways.

Since the RS 2477 statute was written in such a brief and nonspecific manner, 
it does not establish criteria for determining the location or width of the 

rights-of-way nor does it define what constitutes a "highway . *1 What was 

considered a "highway" 118 years ago when the law was passed differs greatly 

from the modern concept. Further, a.procedure for identifying and claiming 
r 1 ghts-of-way was not established.

At this time, there is confusion and differences of opinion regarding the 

location, validity and extent of RS 2477 highways in Alaska. Although RS 2477 

highways- exist in several states, this issue has taken on special significance 

in Alaska because of the remoteness' and inaccessibility of much of the state.
•

Additionally, the Alaska Statehood Act, the Alaska Native Claims Settlement 

Act (ANCSA), and the Alaska National Interests Lands Conservation Act (ANILCA) 

all initiated major changes in land ownership in Al aska . 1 As land is trans­

ferred from the Public Domain to the State, Native corporations, private 

individuals, and other Federal agencies, there is a diversity of views regar­

ding access and land management policies. Some landowners wish to regulate 

use by type of vehicle, weight, time of year, etc. Some favor preserving
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access for local residents. Others prefer no access at all.

Furthermore, as land is conveyed, the validity of RS 2 4 7 7‘s is being questioned. 

Currently, in land conveyance documents, RS 2477 rights-of-way are protected 

only with the clause, "valid existing rights," with no visible evidence of 
them on the Federal or State land status plats. The existing Trail Inventory 

File, which catalogs many RS 2477 roads, is at a scale of 1:250,000 (standard 

U.S.G.S quad map) and does not show the the location of RS 2477's in sufficient 

detail to allow them to be entered on the land status plats.

Need for Procedures

Confusion among State and Federal agencies and private landowners as to the 

implementation of RS 2477 continues to hinder management and use of these 

highways. It has become apparent that the public requires assistance in 

identifying RS 2477 roads. State, Federal and local governments, Native 

corporations, and other property owners need to know the location and autho­
rized uses of RS 2477 roads in order to reasonably manage their lands.

For rights-of-way, land selection, land claims and other land transfer actions, 

land status plats serve as part of offical records of land ownership for both 

the Federal government (through BLM) and the State government (through DNR).

It is in the State's and the public's interest to establish these RS 2477 
claims on both State and Federal land status plats, thereby asserting the RS 
2477 claim and identifying Its location. Placing the roads on the status 

plats would give more credibility to the State's claims and would establish, 

for the record, both a file and a geographic document asserting the claims.-. 

Thus, when land is conveyed, the State and public RS 2477 claims would be 

much more viable than simply a "valid existing rights" clause in a conveyance 
document. The location of each trail would be generally established, there­

fore it would be obvious to anyone researching land status that a right-of-way 

claim exists across a particular parcel.

If the State documents its claims, other parties are put in the position of 

challenging the State's claim rather .than vice versa. Presently, the State 
would have to prove "valid existing rights," on conveyed land. If the trails 
were already on the status plats, anyone who disareed would be in the posi­

tion of challenging the State's claim. Asserting an RS 2477 claim in this 
manner is only an administrative determination since BLM does not adjudicate 

RS 2477 claims. If someone were to challenge the State, the State's claim 

would still have to be proven in court; however, we certainly would be in a 
much better position to do this.

Other Findings

Discussions with DNR personnel in Anchorage who had been investigating regu­

lations and court decisions relating to RS 2 4 7 7 's revealed the following 

points:

1) It appears that the definition of what constitutes a “highway"

(which is the term used in the statute), is a matter for each state to deter­

mine. In Alaska, AS 19.45.001(8) defines a highway as that which "...includes 

a highway (whether in the primary or secondary systems), road, street, trail, 

walk, bridge, tunnel, drainage structure an other similar or related structure 
or facility, and right-of-way thereof..." .



2) DOTSPF has management authority on P.S 2477 where they occur on non­

state land. Where RS 2477*s occur on state land, DOT&PF has concurrent 

authority with the state agency having management authority over the land 

(usually DN R) «

3) The courts have held that acceptance of an RS 2477 does not "impose 

on the public authority the duty to maintain.*' Therefore, a perfectly valid 

management decision might be to provide little maintenance or not to maintain 

a particular trail at all. Additionally, lack of maintenance over the years 
does not imply abandonment,

4) There are contradicting legal opinions regarding use restrictions, 

right-of-way vacations, and the role of a local government (ie, boroughs) 1 n 
the management Of RS 2 4 7 7 's.

Task Force on RS 2477

This- issue was discussed at the Annual Meeting between the Bureau of Land and 

Regional Management (BLM) Fairbanks District Office and DOT&PF Northern 

Region on April 27, 1984. At that meeting it was decided to form a regional 

"task force" to discuss the situation. The Alaska Department of Natural 

Resources (DNR) was invited to join.

The Task Force bn RS 2477 r1ghts-of-way held its first meeting June 15, 1984, 

BLM, DNR and DOT&PF were present* The meeting established guidelines and 

procedures for asserting RS 2477 claims and having them established on the 

land status plats. The procedure is as follows:

1) A claim can be asserted .by the State or any private individual.

2) A cover letter asserting a claim or accepting an RS 2477 grant must 

be submitted along with documentation suporting the date claimed. The date 

should preferably be based on expenditure of funds (public or. private) or the 
earliest known date of public use. (An individual's time in constructing a 
road could be "translated- into funds).

3) A map at a scale no smaller than 1:63,360 depicting the route must be 
submitted with the supporting documentation and cover letter.

4) The trail number and quad number from the existing Trail Inventory 

File should be noted (if applicable) for clarification and cross-reference.-
5) BLM will review each claim to verify that the land was "unreserved 

public land" as of the date claimed.

6 ) BLM will issue a serial number and establish a case file for each 
claim, as will DNR and DOT&PF. All correspondence should reference these 

numbers.

. 7) BLM will plot each trail claimed on their Master Title Plats and 
DNR will plot each one on the State's land status plats*

8 ) In order to prevent confusion, either DNR or DOT&PF will have the 

responsibility of submitting all necessary information to BLM.

9) All files, including maps, supporting data, etc., established by one 

a.gency should be duplicated and forwarded to the other agencies.

RS 2477 Coordination Committee for Northern Alaska

To provide a orderly manner for claiming RS 2 4 7 7 1 s and to avoid duplication 

of effort, the Task Force has suggested establishing an "RS 2477 Coordination 

Committee for Northern Alerska." This committee would consist of representa­

tives from BLM, DNR and DOTiPF. Its purpose would be to coordinate and

- 3 -



prioritize efforts on asserting RS 2477 claims, to discuss any areas of 

disagreement and to keep each agency informed on the other agencies' efforts.

RS 2477 Management Review Board for Northern Alaska ‘

Regarding the management of these roads, the Task Force has recommended 

establishing an "RS 2477 Management Review Board for Northern Alaska." This 

board would provide a forum to discuss differences relating to the management 

of RS 2477's. Problems which have come up in the past such as use restric­

tions, requests to vacate, and alignment, will continue. With contradicting 
legal opinions, an inter-agency forum for handling these issues would benefit 

all concerned and provide a multi-agency response to problems. Discussions 

could lead to possible solutions. Recommendation passed by this board would 

show a concerted effort by all agencies involved to provide thoughtful 

management actions. This would also provide one.agency with the means to 

.seek additional support in making a management decision. Additionally, any 

decision would be the result of the actions of several agencies rather than 

the decision of just one. DOTSPF an manager or co-manager of these roads 

would have veto power over any board recommendation.

Composition of this board would consist of two members from. BLM, DNR and 

DOT&PF, with one member from the Citizens' Advisory Commission on Federal • 

Areas and one invited member from a related professional organization (I.e., 
an officer of the International Right-of-Way Association). "Temporary member­

ship could be extended to governmental land managing agencies affected by 
matters under discussion and to private land owners affected. The board 

would meet as needed at the request of any board members.

Memorandum of Agreement

To implement the Task Force recommendations, a preliminary Memorandum of 

Understanding (MOU) between BLM, DNR and DOT&PF has been- drafted. At this 

time, the MOU would exist only between BLM's Fairbanks District Office, DNR's 

Northcentral District, and DOTSPF's Northern Region. Northern arid Interior 
Alaska is most affected by RS 2477 roads. Since the Fairbanks offices' of 
these agencies have begun efforts, and established a precedent with the 

Bulenberg Trail, it was felt that an MOU at the. District/Regional level would 

serve as~a "testing area" for this procedure. • Also, the archives of the 

University of Alaska-Fairbanks are the largest in the state,'making Fairbanks 

better suited for the historcial research. Should this procedure succeed 
(as we are confident it will) then this MOU,'or one similar, could be ex­

tended to other regions. A copy of the draft MOU is attached.

The participating agencies are in agreement that an effort such as this seems 

long overdue. It has the enthusiastic support of the BLM Fairbanks District 

Manager, Carl Johnson, who will be presenting this issue and the MOU concept 

to the BLM Advisory Council meeting on August 15, 1984 and to the Haul Road 
Meeting on August 23, 1984. It also has the support of the DNR Northcentral 

District Manager, Division of Land and Water Management, Jerry Brossia.

%
Program Needs

In order to complete this project, a commitment by DOTSPF and the other agencies 
is necessary. The prioritization and assertion of RS 2477 roads would be an 

ongoing process over several years (estimated 5 years for 100-150 trails). 

Historical research, personal interviews and preparation of maps are the



specific tasks needed .or a s se rt in g.the claims and h a , m g  them plotted on land 

status plats. A rough estimate indicates that this effort would require 

approximately $ 1 0 0 , 0 0 0  per year which would provide for the research of 

2 0  - 25 trails per year, This estimate is based on the time and effort actual! 

spent for the Bulenberg Trail acquisition.

In order to accomplish this, there are a number of alternatives for DOTiPr to 
consider.

1) Funding Sources

a) A current source of capital money is in the Bulenberg Trail 

Aquisition project which has $95,000* remaining. This money was 

appropriated by the State Legislature for the purpose of aquiring 

the right-of-way of the Bulenberg Trail. DNR researched historical 

data and interviewed several, people and asserted an RS 2477 claim. 

Since the right-of-way was secured in this ma nne r (by DNR) most of 

the existing D0TAPF funds remains unspent. However, legislative 

action would be necessary to enable us to use the money on other 
trail acquisitions,

b) An item could be included in the FY 8 6  CIP Submittal which 

would change the existing Bulenberg Trail legislation and appropriate 
additional funds.

c) The RS 2477 activities could be incluaed in the FY 8 6 D0T$Pr 

operating budget as contractual and/or personal services.

2) Organization/Staffing

a) Should in-house staff be used, this project could be handled by 

either Planning, Right-of-Way or.Special Projects. The decision of 

which aroup(s) to use would depend upon the manpower available and 
the funding levels of each section,

b) An alternative is to contract this project out to an independent 

firm which would prepare maps and-research historical data for.our use. 

This would require project management within DOTiPF.

c) Another alternative is a cooperative agreement with the University 

of Alaska-Falrbanks, using a Reimbursable Services Agreement (RSA).

A university student could research historical data and provide the 

map(s) for the trails. This alternative has the-advantage that 

D0TSPF would have more direct control over the person(s) doing the 

work. In addition this would probably be the least expensive al t e r­

native, Since this work is not so much difficult as it is tire 
consuming, this project would be ideal for a student.

Recommendations

The MOU between BLM, DNR and D0T5PF should be reviewed and signed so this 

project may begin in a. timely manner. First it must be decided whether



DNR or DOTaPr shall u ve the responsiblity to submi+ *-he 'supporting 
documentation to BLM.

He recommend that DOTJPF seek a revisied program change from the interim 

legislative committees to use the Bulenberg Trail appropriation for RS 2477 

right-of-way acquisition. This amount could be used for the first year's 
work, beginning in FY 85.

Further, we recommend that an agreement with the University of AU.sk.a-Fair­

banks be entered into to establish a cooperative arrangement with a graduate 

level student(s)-to research the historcial data for the trails and possibly 
to provide the maps needed.

The Coordination' Committee should be appointed and meet promptly to establish 

the "first priority" tiails so that the first efforts will begin with inter­
agency cooperation.

Adequate funds should be budgeted in the FY 8 6  Capital and Operating Budaets 
to continue this activity.

DP:dp
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r e :

D A T S :  SEFTEMfclE’ 1>, 1 9 8 4

In 1 S 6 6  t h e  U.S. C o n g r e s s  p a s s e d  a law e n t i t l e d  ”An  A c t  
g r a n t i n g  the r i g h t  o f  w a y  t o  D i t c h  a n d  C a n a l  O w n e r s  o v e r  the 
P u b l i c  Lar.dji a n d  f o r  or.her P u r p o s e s . "  S e c t i o n  8 o f  this a c t /  
w h i c h  g s n e r a l l y  d e a l t  witi'» m i n i n g  a c t i v i t i e s  on the p u b l i c  
l a n c c ,  r e a d  as f o l l o w s :  " A n d  ne it f u r t h e r  e n a c t e d ,  T h a t  the 
r i g h t  o f  w a y  f o r  the c o n s t r u c t i o n  of h i g h w a y s  o v e r  p u b l i c  
land:?, not r e s e r v e d  for p u b l i c  use s ,  is h e r e b y  gri.nted. "

T h i s  g r a n t ,  m e r e  c o m m o n l y  k n o w n  as R e v i s e d  S t a t u t e  (RS) 2477 
(43 U S C  §232), w a s  a s t a n d i n g  o f f e r  by the F e d e r a l  g o v e r n m e n t  
u n t i l  i t  w a s  r e p e a l e d  w i t h  the p a s s a g e  of the F e d e r a l  L a n d  
P o l i c y  a n d  M a n a g e m e n t  Act (F L P M A ) o f  197 6 .  W h i l e  RS 2 4 7 7  is no 
l o n g e r  the l e g a l  b a s i s  f o r  the c o n s t r u c t i o n  of n e w  p u b l i c  

h i g h w a y s ,  v a l i d  e x i s t i n g  r i g h t s  g r a n t e d  to the T e r r i t o r y ,  S t a t e  
a n d  p u b l i c  of A l a s k a  d u r i n g  the p e r i o d  of the a c t ’s e f f i c a c y  
a r e  p r o t e c t e d  by F L P M A  S e c c i o n  7 0 1  a n d  r e a f f i r m e d  by A N I L C A  
S e c t i o n  1109.

T h e r e  a r e  p e r h a p s  1 5 0  c r  m o r e  RS 2 4 7 7  r i g h t s  of w a y  in A l a s k a ,  
c o n c e n t r a t e d  priii-arily in the i n t e r i o r ,  w h i c h  w e r e  a c c e p t e d  
d i r e c t l y  by the p u b l i c  of the S t a t e  a n d  the T e r r i t o r y  t h r o u g h  
a c t u a l  c o n s t r u c t i o n  a n d  u s e .  T h i s  is e x c l u s i v e  of t h e  S e c t i o n -  
l i n e  r i g h t  of w a y  d e d i c a t e d  by the S t a t e  in AS 1 9 . 1 0 . 0 1 0 .  w h i c h  
l e g i s l a t i o n  a c t s  as f o r m a l  a c c e p t a n c e  of the g r a n t  o f f e r e d .  

I n f o r m a l  a c c e p t a n c e ,  that w h i c h  is a c c e p t e d  d i r e c t l y  by the 
p u b l i c  t h r o u g h  a c t u a l  use, is an e q u a l l y  v a l i d  r i g h t  r e c o g n i s e d  
in c a s e  l a w  on the subject..

O n  S t a t e  o w n e d  land s ,  a u t h o r i t y  f o r  the m a n a g e m e n t  of t h e s e  
p u b l i c  r i g h t s  of w a y  is v e s t e d  in b o t h  the D e p a r t m e n t  of 

N a t u r a l  R e s o u r c e s  (DNR) a n d  the D e p a r t m e n t  of T r a n s p o r t a t i o n  
a n d  P u b l i c  F a c i l i t i e s  ( D O T / F F ) .  O n  F e d e r a l  a n d  p r i v a t e  l a n d s ,  
D O T / P F  has p r i m a r y  a u t h o r i t y  as the m a n a g i n g  a g e n c y .  T n i s  
a u t h o r i t y  w o u l d  e x t e n d  to t h o s e  A N I L C A  l a n d s  w h i c h  w e r e  v a c a n t  

a n d  u n r e s e r v e d  p u b l i c  l a n d s  d u r i n g  the p e r i o d  of t i m e  w h e n  the 
g r a n t  w a s  in e f f e c t  in the T e r r i t o r y  a n d  S t a t e .  T h e  A l a s k a  
O r g a n i c  A c t  of 1 8 8 4  w a s  the l e g i s l a t i o n  w h i c h  b r o u g h t  U n i t e d  
S t a t e s  l a w  to A l a s k a ,  i n c l u d i n g  RS 2477, and can be r e g a r d e d  as 
the d a t e  at w h i c h  the g r a n t  b e c a m e  e f f e c t i v e  in the T e r r i t o r y .

In .1923 t h e  T e r r i t o r i a l  l e g i s l a t u r e  f o r m a l l y  a c c e p t e d  the g r a n t  

by d e d i c a t i n g  a l l  S e c t i o n  l i n e s  to be p u b l i c  h i g h w a y s  w i t h  a n
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e a s e m e n t  of e i t h e r  56 fe e t  or 1 0 0  f e e t  d e p e n d i n g  on the land 

s t a t u s  a t  the ti m e  of the d e d i c a t i o n .  I n f o r m a l  a c c e p t a n c e  of
the g r a n t  h a s  o c c u r r e d  e v e r y  t i m e  m e n  c u t  t h e i r  w a y  t h r o u g h  the
w i l d e r n e s s  d u r i n g  the g o l d  ru s h  in e f f e c t  c o n s t r u c t i n g  p u b l i c  
h i g h w a y s  f o r  a l l  to use. M a n y  y e a r s  of u s e  by s u c c e e d i n g  
f o r t u n e  s e e k e r s ,  t r a p p e r s ,  t r a d e r s ,  s u b s i s t e n c e  u s e r s  a n d  
r e c r e a t i o n i s t s  a l o n g  t h e s e  r o u t e s  has r e i n f o r c e d  this legacy. 
O n c e  g r a n t e d  a n d  a c c e p t e d ,  the v a c a n t ,  u n r e s e r v e d  p u b l i c  l a n d s  

o v e r  w h i c h  the r i g h t  of w a y  l i e s  a r e  s e v e r e d  from o w n e r s h i p  by 
the f e d e r a l  g o v e r n m e n t  a n d  p a s s  to t h e  T e r r i t o r y ,  the S t a t e  or 
the p u b l i c  of t h o s e  p o l i t i c a l  e n t i t i e s .

T h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  (AN I L C A )
m a n d a t e d  the p r e p a r a t i o n  of m a n a g e m e n t  p l a n s  for the l a n d s  
a d d e d  to the C o n s e r v a t i o n  S y s t e m  U n i t s  (CSUs) c r e a t e d  by that 
a c t .  U n f o r t u n a t e l y ,  bo t h  the F e d e r a l  a n d  S t a t e  a g e n c i e s  h a v e  
f o r  the m o s t  p a r t  not a d e q u a t e l y  c o n s i d e r e d  the s e  p u b l i c  
h i g h w a y s  in the p l a n n i n g  e f f o r t s  now u n d e r w a y .  F a i l u r e  to 
c o n f r o n t  the i s s u e  of RS 2 4 7 7  h a s  a n d  w i l l  c o n t i n u e  to do h a r m  
to t h e  i n t e r e s t s  of the S t a t e ,  the F e d e r a l  g o v e r n m e n t  a n d  the 

A l a s k a n  p u b l i c .

R e c e n t l y ,  a m i n e r  w a s  a r r e s t e d  by P a r k  S e r v i c e  p e r s o n n e l  
w i t h i n  t h e  b o u n d s  of the Y u k o n - C h a r l e y  N a t i o n a l  P r e s e r v e  w h i l e  
m o v i n g  a b u l l d o z e r  a l o n g  the B u l e n b e r g  T r a i l  w h i c h  bo t h  he a n d  
S t a t e  o f f i c i a l s  c l a i m  is a v a l i d  RS 2 4 7 7  r i g h t  of w a y .  The 
m i n e r  h a s  p a t e n t e d  a n d  u n p a t e n t e d  m i n i n g  c l a i m s  in the N a t i o n a l  
P r e s e r v e  to w h i c h  he is g u a r a n t e e d  a c c e s s  by S e c t i o n  1 1 1 0  of 
A N I L C A .  T h e s e  " g u a r a n t e e s” a r e  h o n o r e d  by r e q u i r i n g  m i n e r s  a n d  
o t h e r  t r a d i t i o n a l  u s e r s  of the l a n d s  in q u e s t i o n  to c o n t e n d  
w i t h  c o n s i d e r a b l e  a m o u n t s  of p a p e r w o r k  to r e c e i v e  p e r m i t s  
p r o v i d i n g  a c c e s s  to t h e s e  l a n d s .  T h i s  C o m m i s s i o n  b e l i e v e s  that 
th i s  s y s t e m  of p e r m i t t i n g  is c o n t r a r y  to the s p i r i t  a n d  the 
l e t t e r  of the law w h e r e  l e g i t i m a t e  RS 2 4 7 7 s  a r e  i n v o l v e d .
F o r m a l  r e c o g n i t i o n  of v a l i d  R S  2 4 7 7  r i g h t s  of w a y  by the 
v a r i o u s  F e d e r a l  a g e n c i e s  w o u l d  s i m p l i f y  the p r o b l e m  of a c c e s s  
a n d  a l l o w  the u s e  of a t r a n s p o r t a t i o n  s y s t e m  that has be e n  in 
e x i s t e n c e  f o r  o v e r  e i g h t y  y e a r s .  T h e  u s e  of v a l i d  r i g h t s  of 
w a y  b e l o n g i n g  to the S t a t e  of A l a s k a  s h o u l d  nor be s u b j e c t  to 
the i s s u a n c e  of p e r m i t s  by F e d e r a l  l a n d  m a n a g e r s .

T h i s  is c l e a r l y  the i n t e n t  of t h e  C o n g r e s s  as e v i d e n c e d  by the 
r e p o r t  of the S e n a t e  E n e r g y  a n d  N a t u r a l  R e s o u r c e s  C o m m i t t e e  
( R e p o r t  # 9 6 - 4 1 3 ;  N o v e m b e r  14, 1 9 7 9 ;  p a g e  3 0 3 ) :  " T h o s e  p r i v a t e  
l a n d s ,  a n d  t h o s e  l a n d s  o w n e d  by the S t a t e  of A l a s k a  or a 
s u b o r d i n a t e  p o l i t i c a l  e n t i t y ,  a r e  not to be c o n s t r u e d  as 
s u b j e c t  to the m a n a g e m e n t  r e g u l a t i o n s  w h i c h  m a y  be a d o p t e d  to 

m a n a g e  a n d  a d m i n i s t e r  a n y  n a t i o n a l  c o n s e r v a t i o n  s y s t e m  u n i t  
w h i c h  is a d j a c e n t  to, or s u r r o u n d s ,  the p r i v a t e  or n o n - f e d e r a l  
p u b l i c  l a n d s .  F e d e r a l  la w s  a n d  r e g u l a t i o n s  of g e n e r a l  
a p p l i c a b i l i t y  to b o t h  p r i v a t e  a n d  p u b l i c  lands, s u c h  as the 
c l e a n  A i r  Act, the W a t e r  P o l l u t i o n  C o n t r o l  Act, U.S. A r m y  C o r p s  
of E n g i n e e r s  w e t l a n d s  r e g u l a t i o n s ,  a n d  o t h e r  F e d e r a l  s t a t u t e s  

a n d  r e g u l a t i o n s  of g e n e r a l  a p p l i c a b i l i t y  w o u l d  be a p p l i c a b l e  to
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p r i v a t e  o r  n o n - f e d e r a l  p u b l i c  l a n d  i n h o l d i n g s  w i t h i n  the 

c o n s e r v a t i o n  s y s t e m  u n i t s ,  a n d  to s u c h  l a n d s  a d j a c e n t  to 
c o n s e r v a t i o n  s y s t e m  u n i t s ,  a n d  a r e  t h u s  u n a f f e c t e d  by the 
p a s s a g e  o f  this b i l l . "

T h e  S t a t e  o f f i c i a l s  r e s p o n s i b l e  f o r  a s s e r t i n g  the S t a t e ’s 
c l a i m s  a n d  m a n a g i n g  t h e s e  r i g h t s  of w a y  on b e h a l f  of the 

A l a s k a n  p u b l i c  h a v e  b e e n  r e l u c t a n t  to do so. P e r h a p s  this is 
d u e  to a d e s i r e  to a e - p o l e m i c i z e  the r e l a t i o n s  b e t w e e n  the 
S t a t e  a n d  F e d e r a l  g o v e r n m e n t s  s i n c e  the p a s s a g e  of A N I L C A .  
H o w e v e r ,  a n  a b s e n c e  o f  b o t h  a c l e a r  p o l i c y  a n d  the p o l i t i c a l  
w i l l  to f o l l o w  t h r o u g h  o n  s u c h  a p o l i c y  is t a n t a m o u n t  to a "de 
f a c t o "  a b a n d o n m e n t  o f  t h e s e  r i g h t s  o f  w a y .  T h i s  C o m m i s s i o n  is 
i m p l a c a b l e  in its o p p o s i t i o n  to s u c h  an a b a n d o n m e n t .

T h e  Y u k o n - C h a r l e y  N a t i o n a l  P r e s e r v e  c a s e  i n v o l v e s  m o r e  than the 
i s s u e  o f  a c c e s s  by RS 2 4 7 7  a n d  w i l l  be s e t t l e d  in a c o u r t  of 
law. O n e  t h i n g  is c l e a r  h o w e v e r ,  a c c o r d i n g  to p e r s o n n e l  in 
b o t h  t h e  A l a s k a  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  the D e p a r t m e n t  
o f  N a t u r a l  R e s o u r c e s ,  the t r a i l  u s e d  in this i n s t a n c e  is a 
v a l i d ,  d o c u m e n t e d  RS 2477.

T h e  C i t i z e n s '  A d v i s o r y  C o m m i s s i o n  on F e d e r a l  A r e a s  p r o p o s e s  the 
f o r m a t i o n  of a w o r k  g r o u p  o r  t a s k  f o r c e  w h i c h  w i l l  e s t a b l i s h  a 
p r o c e d u r e  to c o n f i r m  the S t a t e ' s  RS 2 4 7 7  c l a i m s .  T h e  
C o m m i s s i o n  r e q u e s t s  th a t  the m e m b e r  a g e n c i e s  of the A L U C  

c o o p e r a t e  f u l l y  in the i m p l e m e n t a t i o n  of this p r o p o s a l .  S u c h  
c o o p e r a t i o n  w o u l d  i n c l u d e  a g e n c y  a c k n o w l e d g e m e n t  of i d e n t i f i e d  
RS 2 4 7 7  r i g h t s  of w a y  in the p l a n n i n g  e f f o r t s  of the CSU s ,  as 
w e l l  as a d e q u a t e  p e r s o n n e l  a n d  f u n d i n g  f o r  the n e c e s s a r y  
r e s e a r c h .

T h e  C o m m i s s i o n  r e c o m m e n d s  th a t  the A l a s k a  D e p a r t m e n t  of 
T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  a n d  t h e  D e p a r t m e n t  of 
N a t u r a l  R e s o u r c e s  a c t  as the c o - l e a d  a g e n c i e s  on b e h a l f  of the 
S t a t e  in the ta s k  force-. W e  r e c o m m e n d  the B u r e a u  of L a n d  
M a n a g e m e n t  as the l e a d  a g e n c y  f o r  the F e d e r a l  g o v e r n m e n t .

T h i s  m a t t e r  is in u r g e n t  n e e d  of a t t e n t i o n .  A c c e s s  to 
l e g i t i m a t e  i n n o l d i n g s  on the C S U s  is n o t  b e i n g  a d e q u a t e l y  
a d d r e s s e d  d e s p i t e  the g u a r a n t e e s  of A N I L C A  S e c t i o n  1 1 1 0 .  In 
t h e  a b s e n c e  o f  a c l e a r  i n i t i a t i v e  on the p a r t  of t h e  S t ate, 
t h e r e  is. l i t t l e  the l a n d  m a n a g e m e n t  a g e n c i e s  of the F e d e r a l  
g o v e r n m e n t  a r e  a b l e  o r  w i l l i n g  to do on the i s s u e  o f  RS 2 4 7 7  
w h i l e  p l a n s  f o r  the C S U s  a r e  b e i n g  p r e p a r e d .  T i m e l y  a c t i o n  by 
the a p p r o p r i a t e  S t a t e  a g e n c i e s  is n e c e s s a r y  to e n s u r e  f e d e r a l  
a n d  p r i v a t e  r e c o g n i t i o n  of RS 2 4 7 7  r i g h t s  of way.

T h e  C i t i z e n s '  A d v i s o r y  C o m m i s s i o n  on F e d e r a l  A r e a s  b e l i e v e s  the 
A L U C  is the p r o p e r  c h a n n e l  t h r o u g h  w h \ c h  this p r o b l e m  m a y  be 
a d d r e s s e d .  F o r m a t i o n  of an i n t e r g o v e r n m e n t a l  task f o r c e  w i l l  
c l e a r  up s o m e  of the u n a n s w e r e d  q u e s t i o n s  f a c e d  by p r i v a t e  a n d  
p u b l i c  l a n d  m a n a g e r s .
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RESOLUTION 0 2-185

RESOLUTION PERTAINING TO ESTABLISHMENT OF RS 2A77 RIGHTS-OF-WAY

WHEREAS, the development and production of natural resources in Interior 
Alaska is a significant element in the economic base of the Fairbanks commun­
ity and the welefare of its inhabitants; and

WHEREAS, expansion of resource production is dependent on adequate access 
to areas ir which resources are located; and

WHEREAS, access to a number of resource areas in Interior Alaska may 

become possible by the use of routes established in the past and which are 

included in the inventory of trails owned by the State of Alaska as asserted 

by Memorandum 00-2528, April 8, 1974, to the U.S. Bureau of Land Management; 
and

WHEREAS, the procedures for t’ assertion of RS 2477 Rights-of-Way by the 
State of Alaska has been established in a Memorandum of Understanding between 

the Alaska Department of Natural Resources (DNR), and the Alaska Department of 

Transportation and Public Facilities (DOTPF, and Bureau of Land Management (BLM), 
September 28, 1984, promulgated by the interior regional offices of these three 
agencies; and

WHEREAS, a coordinating committee comprising a representative of each 
agency (John Martin, DOTPF; Joseph Sullivan, DNR; Dwight Hempel, BLM) has 
been established; and

WHEREAS, the historical research, documentation and mapping required for 
the routes already inventoried and identification of trails not previously invento 
ied will require a significant effort and John Martin, DOTPF, and Joseph Sullivan, 
DNR, are investigating the manpower and funding requirements to accomplish this 
effort.

NOW THEREFORE, be it resolved by the Greater Fairbanks Chamber of Commerce th 
the implementation of RS 2477 Memorandum of Understanding dated September 28,
1984, AK-023-MU5-002, be strongly supported; and

BE IT FURTHER RESOLVED, that the State Legislature encourage this project 
by supporting adequate budget and/or priority assignment of personnel in DOTPF 
and DNR and similar support by given by the Federal Government to BLM; and

BE IT FURTHER RESOLVED, to encourage all organizations and individuals to 
develop and submit to DOTPF and DNR a list of priority routes known to them in 
Interior Alaska which will be of maximum benefit for mineral, agricultural, 
commercial and recreation and that, routes which can support more than one of 
the above be given particular emphasis; and

BE IT FURTHER RESOLVED; that full consideration be given to the corridor con­
cept, alternate established routes and to existing land rights of others, in­

cluding private owners and the national interest lands, in.identifying RS 2477 
Rights-of-Ways; and

BE IT FURTHER RESOLVED, that copies of this Resolution to:

C o f = C .  u r i A i l
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Commissioner, Department of Natural Resources, Alaska 

Commissioner, Department of Transportation and Public 
Facilities, Alaska 

President of the Senate, Alaska Legislature 

Resources and Transportation Committees of the House, Alaska 
Legislature 

Senator Ted Stevens 

Senator Frank Murkowski 

Congressman Don Young 

Secretary of the Interior

Director, Bureau of Land Management, Washington D.C.

Alaska State Director, Bureau of Land Management, Anchorage, 
Alaska

Director, Northern Region, Bureau of Land Management, Fairbanks,

Governor of Alaska

Alaska

DATED THIS 14TH DAY OF JANUARY , 1985.

Titl_ ive Officer

g r e a  e r c e  BOARx, o f  d i r e c t o r s

By

Attachments: Memorandum 00-2528, April 8, 1974

Memorandum AK-023-MU5-002, September 28, 1984
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H o n o r a b l e  B i l l  S h e f f i e l d
G o v e r n o r
S t a t e  o f  A l a s k a
P o u c h  A
J u n e a u ,  A l a s k a  99811 

Re: RS 2477 R i g h t s - o f - W a y

D e a r  G o v e r n o r  S h e f f i e l d :

Y o u  w i l l  r e c a l l  t h a t  the C i t i z e n s '  A d v i s o r y  C o m m i s s i o n  on 
F e d e r a l  A r e a s  in S e p t e m b e r  p r o p o s e d  f o r m a t i o n  of a t a s k  force 
s a n c t i o n e d  b y  the A l a s k a  L a n d  U s e  C o u n c i l  (ALUC) w h i c h  w o u l d  
e s t a b l i s h  a p r o c e d u r e  for c o n f i r m i n g  the S t a t e  of A l a s k a ' s  
c l a i m s  to RS 2477 r i g h t s - o f - w a y .  O u r  s p e c i f i c  p r o p o s a l  was 
w i t h d r a w n  w h e n  B u r e a u  of  L a n d  M a n a g e m e n t  (BLM) S t a t e  D i r e c t o r  
M i k e  P e n f o l d  r e v e a l e d  t h a t  the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  
( D N R ) , the D e p a r t m e n t  of  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  
(DOTPF) a n d  the B L M  w e r e  n e g o t i a t i n g  a M e m o r a n d u m  of U n d e r s t a n­
d i n g  (MOU) for the i m p l e m e n t a t i o n  o f  a p r o c e d u r e  s i m i l a r  to the 
o n e  w e  w e r e  p r o p o s i n g .  T h e  M O U  w a s  s i g n e d  S e p t e m b e r  28, 1984.

O u r  p r o p o s a l  a d v i s e d  t h a t  a n e c e s s a r y  e l e m e n t  in the s u c c e s s  of 
su c h  a n  u n d e r t a k i n g  w o u l d  b e  the c o o p e r a t i o n  of the m e m b e r  
a g e n c i e s  of  the A L U C  in the i m p l e m e n t a t i o n  o f  any p r o c e d u r e  
d e v e l o p e d .  S u c h  c o o p e r a t i o n  w o u l d  i n c l u d e  a d e q u a t e  f u n d i n g  and 
m a n p o w e r  for the r e s e a r c h  n e e d e d .  A t  t h i s  t i m e  we m u s t  a d v i s e  
y o u  t h a t  it is n e c e s s a r y  t h a t  a d e q u a t e  f u nds be a l l o c a t e d  to 
p e r m i t  t h e  S t a t e  a g e n c i e s  i n v o l v e d ,  D N R  a n d  DOTPF, to m e e t  their, 
o b j e c t i v e  o f  i d e n t i f y i n g  a n d  c o n f i r m i n g  RS 2477 r i g h t s - o f - w a y .

M a n a g e m e n t  a u t h o r i t y  for RS 2477 r i g h t s - o f - w a y  w h i c h  c r oss 
n o n - S t a t e  l a nds is v e s t e d  w i t h  t h e  A l a s k a  DOTPF. W e  r e c o g n i z e  
t h a t  t h e r e  are l e g i t i m a t e  m a n a g e m e n t  c o n c e r n s  e s p o u s e d  by 
F e d e r a l  l a n d  m a n a g e r s ,  N a t i v e  a n d  o t h e r  p r i v a t e  l a n d o w n e r s  and 
e n v i r o n m e n t a l  groups. A d e q u a t e  o p p o r t u n i t i e s  for i n t e r e s t e d  
p a r t i e s  to p l a n  for S t a t e  m a n a g e m e n t  of t h e s e  r i g h t s - o f - w a y  
e x i s t  a n d  c a n  be e x p a n d e d  if n e c e s s a r y ,  b u t  o n l y  if the S t a t e  
r e t a i n s  i t s  p r e s e n t  a u t h o r i t y  to d o  so.

Y o u  a r e  n o  d o u b t  a w a r e  of the r i g o r o u s  p e r m i t t i n g  p r o c e s s  th a t  
T i t l e  XI o f  A N I L C A  r e q u i r e s  p r i o r  to c o n s t r u c t i o n  of a T r a n s p o r­
ta t i o n  a n d  U t i l i t i e s  S y s t e m  (TUS) on or  a c r o s s  a C o n s e r v a t i o n  
S y s t e m  U n i t  ( C S U ) . M o s t  k n o w l e d g e a b l e  p e o p l e  in and o u t  of the 
S t a t e  g o v e r n m e n t  r e g a r d  this p r o c e s s  as e x t r e m e l y  d i f f i c u l t ,  if 
n o t  c o m p l e t e l y  u n w o r k a b l e .  B e c a u s e  o f  the d i f f i c u l t i e s  i n h e r e n t
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in t h e  T i t l e  XI p r o c e s s ,  it is c r i t i c a l  t h a t  the m a n a g e m e n t  
a u t h o r i t y  over, a n d  S t a t e  o w n e r s h i p  of, RS 2477 r i g h t s - o f - w a y  be 
a d e q u a t e l y  r e c o g n i z e d  in the C S U  p l a n n i n g  e f f o r t s  o f  federal* 
a g e n c i e s .  L a n g u a g e  r e c e n t l y  a d o p t e d  by  the N a t i o n a l  P a r k  
S e r v i c e  (NPS) for i n c l u s i o n  in t h e  G e n e r a l  M a n a g e m e n t  P l a n s  t h a t  
a g e n c y  is p r e p a r i n g  i l l u s t r a t e s  this:

"The P a r k  S e r v i c e  is a w a r e  the S t a t e  m i g h t  a s s e r t  c e r t a i n  
c l a i m s  o f  r i g h t s - o f - w a y  u n d e r  R.S. 2477. T h e  S e r v i c e  
i n t e n d s  to c o o p e r a t e  w i t h  the S t a t e  (and a n y  o t h e r  
c l a i m a n t )  in i d e n t i f y i n g  t h e s e  c l a i m s ,  the nature, e x t e n t  
a n d  v a l i d i t y  o f  w h i c h  m a y  v a r y  d e p e n d i n g  on the 
c i r c u m s t a n c e s  u n d e r  w h i c h  t h e y  w e r e  a c q u i r e d  or  a s s e r t e d .  
N o t w i t h s t a n d i n g  t h a t  c e r t a i n  R.S. 2 4 7 7  r i a h t s - o f - w a v  m a v  
ex i s t ,  it w i l l  s t i l l  be n e c e s s a r y  f o r  u s e r s  o f  any 
r i a n t - o f - w a v  to c o m p l y  w i t h  a p p l i c a b l e  Pa r k  S e r v i c e  
r e q u i r e m e n t s ." (emph a s i s  added)

T h i s  is so d e s p i t e  the a s s u r a n c e s  o f  A N I L C A  S e c t i o n  1109 w h i c h  
s v a t e s :

" N o t h i n g  in th i s  t i t l e  s h a l l  be  c o n s t r u e d  to a d v e r s e l y  
a f f e c t  a n y  v a l i d  e x i s t i n g  r i g h t  o f  a c c e s s . "

W e  a r e  p a i n f u l l y  a w a r e  of the d e c l i n e  in S t a t e  r e v e n u e s  and the 
n e c e s s i t y  to m i n i m i z e  u n e s s e n t i a l  e x p e n d i t u r e s .  W e  are a l s o  
a w a r e  t h a t  the e c o n o m y  o f  the S t a t e  o f  A l a s k a  is o v e r l y  d e p e n d­
en t  u p o n  the o i l  i n d u s t r y .  T h e  n e e d  t o  d e v e l o p  our r e s o u r c e s  in 
a r a t i o n a l  m a n n e r  to d i v e r s i f y  o u r  e c o n o m y  is m o r e  e v i d e n t  e v e r y  
day. T h e  timber, m i n e r a l  a n d  t o u r i s t  i n d u s t r i e s  of the S t a t e  
m u s t  h a v e  a c c e s s  in o r d e r  to e x p a n d .  T h e  r i g h t s - o f - w a y  g r a n t e d  
t he S t a t e  t h r o u g h  RS 2477 c a n  p l a y  a v i t a l  r o l e  in this e f f o r t  
b o t h  as a n  a l t e r n a t i v e  to T i t l e  X I  a n d  as l e v e r a g e  in s e c u r i n g  
m o r e  f a v o r a b l e  d e c i s i o n s  in T i t l e  XI a n d  o t h e r  r e s o u r c e  m a n a g e­
m e n t  i s s u e s  o n  f e d e r a l  lands.

W e  b e l i e v e  t h a t  it is of  the u t m o s t  i m p o r t a n c e  that the S t a t e  of. 
A l a s k a ' s  o w n e r s h i p  and m a n a g e m e n t  o f  t h e s e  p u b l i c  r i g h t s - o f - w a y  
b e  f o r c e f u l l y  d e f e n d e d .  By  d o i n g  so, w e  c a n  g o  a lo n g  w a y  
t o w a r d s  e n s u r i n g  t h a t  d e b a t e  o v e r  p r o p o s a l s  to c r o s s  a C S U  w i t h  
a t r a n s p o r t a t i o n  s y s t e m  is m a n a g e d  h e r e  in A l a s k a  r a t h e r  t h a n  in 
W a s h i n g t o n ,  D.C. A s  g o v e r n o r  o f  o u r  State, y o u r  s u p p o r t  is 
n e c e s s a r y  for the s u c c e s s  of th i s  e n d e a v o r .

S e n a t e  J o i n t  R e s o l u t i o n  #10 (SJR #10), s p o n s o r e d  by a b i p a r t i s a n  
g r o u p  o f  l e g i s l a t o r s ,  r e q u e s t s  t h a t  D O T P F  a d D N R  e x p e d i t e  the • 
i d e n t i f i c a t i o n  and e s t a b l i s h m e n t  o f  r i g h t s - o f - w a y  for r o a d s  a n d  
t r a i l s  on f e d e r a l  B L M  p l a t s  w h i c h  q u a l i f y  u n d e r  RS 2477. T h e  
R e s o l u t i o n  a l s o  c a l l s  for the expajisipn o f  the c u r r e n t  MOU, 
w h i c h  p r e s e n t l y  a p p l i e s  o n l y  to the I n t e r i o r  region, into a 
s t a t e w i d e  pro c e s s .  W e  e n d o r s e  th i s  r e s o l u t i o n  and u r g e n t l y  
r e q u e s t  t h a t  y o u  g i v e  it y o u r  s t r o n g e s t  s u p p o r t  as well.
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W e  a l s o  a s k  t h a t  y o u  use the p o w e r  o f  y o u r  o f f i c e  to i n s u r e  t h a t  
D O T P F  a n d  D N R  r e c e i v e  a d e q u a t e  f u n d i n g  to i m p l e m e n t  an  e f f e c t i v e  
c o u r s e  o f  a c t i o n  p u r s u a n t  to the o b j e c t i v e s  of  S J R  #10.

W e  r e i t e r a t e  our e a r l i e r  a c k n o w l e d g e m e n t  t h a t  l e g i t i m a t e  c o n­
c e r n s  b y  f e d e r a l  land m a n a g e r s ,  N a t i v e  land o w n e r s  a n d  e n v i r o n­
m e n t a l  g r o u p s  exist. B u t  t h e s e  c o n c e r n s  o v e r  the m a n a g e m e n t  of 
RS 2477 r i g h t s - o f - w a y  are s e p a r a t e  f r o m  the i s s u e  o f  o w n e r s h i p ,  
a n d  a r e  m o r e  p r o p e r l y  a c c o m m o d a t e d  in t h e  S t a t e  t r a n s p o r t a t i o n  
p l a n n i n g  p r o c e s s .  T o  a l l o w  m a n a g e m e n t  c o n c e r n s  to i n t e r f e r e  
w i t h  c o n f i r m i n g  o w n e r s h i p  of the r i g h t s - o f - w a y  is to p u t  t h e  
c a r t  b e f o r e  the horse; it is a n a l o g o u s  t o  r e q u i r i n g  a n  " a c c e p t­
able" l a n d  u s e  p l a n  to be  in p l a c e  b e f o r e  t h e  S t a t e  o r  the 
N a t i v e  c o r p o r a t i o n s  c a n  be  i s s u e d  a l a n d  c o n v e y a n c e .

W e  h o p e  y o u  w i l l  c o n s i d e r  t h e s e  p o i n t s  and see the i n t e r e s t s  of 
t h e  S t a t e  r e q u i r e  p o s i t i v e  a c t i o n  to p r e s e r v e  the full r a n g e  of 
S t a t e  p r e r o g a t i v e s .

S i n c e r e l y ,

P h i l  R. H o l d s w o r t h  
C h a i r m a n

cc: E. W u n n i c k e
R. K n a p p
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R e p r e s e n t a t i v e  B e t t e  Ca t o  
P o u c h  V
J u n e a u ,  A l a s k a  99811 

D e a r  R e p r e s e n t a t i v e  Cato:

T h e  C i t i z e n s '  A d v i s o r y  C o m m i s s i o n  on F e d e r a l  A r e a s  is c o n c e r n e d  
a b o u t  tl.e l a c k  of  r e c o g n i t i o n  o f  R e v i s e d  S t a t u t e  (RS) 2477 
r i g h t s - o f - w a y  in the C o n s e r v a t i o n  S y s t e m  U n i t  (CSU) p l a n n i n g  
e f f o r t s  o f  f e d e r a l  a g e n c i e s .  D e v e l o p m e n t  o f  la n d  m a n a g e m e n t  
p l a n s  w h i c h  r e c o g n i z e  v a l i d  e x i s t i n g  r i g h t s - o f - w a y  u n d e r  R S  2477 
or o t h e r  a p p l i c a b l e  laws b e n e f i t s  n o t  o n l y  t h e  S t a t e  but t h e  
f e d e r a l  a g e n c i e s  and p r i v a t e  i n h o l d e r s  w i t h i n  C S U ' s  as w e l l .  
R e c o g n i t i o n  w o u l d  f a c i l i t a t e  t h e  e v a l u a t i o n  o f  a c c e s s  and 
t r a n s p o r t a t i o n  n e e d s  for a v a r i e t y  o f  a c t i v i t i e s .

On F e b r u a r y  16th, the C o m m i s s i o n  a p p r o v e d  s e v e r a l  r e c o m m e n d a­
tio n s  on RS 2477 i n c l u d i n g  o n e  e n d o r s i n g  a d o p t i o n  o f  S e n a t e  
J o i n t  R e s o l u t i o n  (SJR) #10. P r o p o s e d  b y  a b i p a r t i s a n  g r o u p  o f  
l e g i s l a t o r s ,  S J R  #10 u r g e s  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  
P u b l i c  F a c i l i t i e s  and the D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  to 
e x p e d i t e  i d e n t i f i c a t i o n  o f  RS 2477 r i g h t s - o f - w a y  p u r s u a n t  to  a 
M e m o r a n d u m  o f  U n d e r s t a n d i n g  d e v e l o p e d  b y  t h o s e  a g e n c i e s  a n d  the 
B u r e a u  o f  L a n d  Managemen- .

W e  are c o n v i n c e d  that this i s s u e  is c r i t i c a l  to t h e  fu t u r e  w e l l  
b e i n g  o f  t h e  Stat. . W h i l e  r e c o g n i z i n g  t h a t  t h e r e  are l e g i t i m a t e  
c o n c e r n s  e s p o u s e d  by  p r i v a t e  l a n d o w n e r s ,  e n v i r o n m e n t a l  g r o u p s  
a n d  f e d e r a l  a g e n c i e s  r e g a r d i n g  t h e  m a n a g e m e n t  o f  RS 2 4 7 7 's, w e  
n o n e t h e l e s s  v i e w  m a n a g e m e n t  r..td o w n e r s h i p  as s e p a r a t e  issues. 
O p p o r t u n i t i e s  e x i s t  for i n t e r e s t e d  g r o u p s  to p a r t i c i p a t e  in the 
p l a n n i n g  for m a n a g e m e n t  of r i g h t s - o f - w a y  a n d  can be  e x p a n d e d  if 
n e c e s s a r y  to a c c o m m o d a t e  t h e i r  c o n c e r n s .  O w n e r s h i p  of an RS  
2477 is n o t  d e p e n d e n t  u p o n  a p a r t i c u l a r  m a n a g e m e n t  s t r a t e g y ,  to 
i n s i s t  t h a t  it s h o u l d  be is a n a l o g o u s  to r e q u i r i n g  a d e c l a r a t i o n  
o f  m a n a g e m e n t  i n t e n t  on t h e  p a r t  o f  the S t a t e  or a N a t i v e  
c o r p o r a t i o n  p r i o r  to c o n v e y a n c e  o f  its l a n d  e n t i t l e m e n t .

W e  u r g e  y o u  to s u p p o r t  S J R  #10 and to a s s i s t  D N R  a n d  D O T P F  
t h r o u g h  the b u d g e t a r y  p r o c e s s  in t h e i r  e f f o r t  to i d e n t i f y  a n d  
d o c u m e n t  the e x i s t e n c e  of RS 2477 r i g h t s - o f - w a y .

S i n c e r e l y

S t a n  L e a p h a r t  
E x e c u t i v e  D i r e c t o r



ALASKA STATE CHAMBER OF COMMERCE
310Second Street 

Juneau, A laska 99801 
(907 )586-2323

April 24, 1985

Representative Bette Cato 
Pouch V
Juneau, Alaska 99811

Dear Bette:

Enclosed is a resolution adopted by the State Chamber’s Eoard of 
Directors regarding Establishment of RS 2477 Rights-of-Way.

Your support of this critical issue is greatly appreciated.

Cordially,

CK/rb

Enclosure



WHEREAS, the development and production of natural resources in Alaska is a 
significant element in the economic base of the State of Alaska and the 
welfare of its inhabitants; and

WHEREAS, expansion of resource production is dependent on adequate access to 
areas in which resources are located; and

WHEREAS, access to a number of resource areas in Alaska may become possible by 
the use of routes established in the past, and which are included in the 
inventory of trails owned by the State of Alaska as asserted by Memorandum 
00-2528, April 8, 198A, to the U.S. Bureau of Land Management; and

WHEREAS, the procedures for the assertion of RS 2*177 Rights-of-Way by the State 

of Alaska has been established in a Memorandum of Understanding between 
the Alaska Department of Natural Resources (DNR), and the Alaska 
Department of Transportation and Public Facilities (POT/PF), and Bureau of 
Land Management (BLM), September 28, 19S4, promulgated by the interior 
regional offices of these three agencies; and

WHEREAS, a coordinating committee comprising a representative of each agency 
(John Martin, DOT/PF; Joseph Sullivan, DNR: Dwight Hempnl, BLM) has been 
established; and • .

WHEREAS, the historical research, documentation and mapping required for the 
routes already inventoried and identification of trails not. previously 
inventoried will require a significant effort and John Martin, DOT/PF, and 
Joseph Sullivan, DNR, are investigating the manpower and funding 
requirements to accomplish this effort.

NOW THEREFORE, he it resolved by the Alaska State Chamber of Commerce that the 
implemention of RS 2477 Memorandum of Understanding dated September'28, 
1984, AK-023-MU5-002, be strongly supported; and

i

BE IT FURTHER RESOLVED, that the State Legislature encourage this project by 
supporting adequate budget and/or priority assignment of personnel in 
DOT/PF and DNR and similar support by given by the Federal Government to 
BLM; and

B E  IT F U R T H E R  RE S O L V E D , to e n courage all o r g a n i z a t i o n s  and individuals to

develop and submit to DOT/PF and DNF a list of priority routes known to 

them in Alaska which will be of maximum benefit for mineral, agricultural, 
commercial and recreation and that routes which can support more than one 
of the above be given particular emphasis; and

BE IT FURTHER RESOLVED; that full consideration be given to the corridor 
concept, alternate established routes and to existing land rights of 
others, including private owners and the national interest lands, in

Alaska State Chamber of Commerce 
March 1, 1985

Alaska State Chamber of Commerce
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nd /Janagers Association
b N Street

RESOLUTION /A'DRESSING PROPOSED PLOTTING OF R.S. 2477 RIGHTS-OF-WAY TO PU3LIC
LAND RECORDS

WHEREAS, the State of Alaska and the Bureau of Land Management have entered 
JLrto a memorandum of understanding to identify and plot KS 2477 
rights-of-way to the public land records; and

WHEREAS, the Alaska Native Claims Settlement Act corporations are major
land holders which may be severely impacted by this action with­
out an opportunity to participate In the decisions; and

WHEREAS, the notation of the public land records may provide the State of 
Alaska with added weight, in the case of litigation of an RS 2477 
right-of-way, without a factual basis; and

WHEREAS, neither the State nor the Bureau of Land Management propose to
adjudicate RS 2477 rights-of-way under the terms of the memorandum 
of understanding; and

N'.)W, THEREFORE, BE IT RESOLVED by the Alaska Native Land Managers Association 
that the Alaska Native Land Managers Association opposes the plotting 
of RS 2477 rights-of-way to the public land records.

WE FURTHER REQUEST that the following actions be taken:

1. Alaska Native Claims Settlement Act corporations are actively 
involved in the identification process, and

2. The Bureau of Land Management and the State of Alaska establish
clear standards of construction and use against which all KS
2477 rights-of-way are to be considered, and

3. The issue of abandonment is clearly defined and addressed, and

4. Each RS 2477 right-of-way is adjudicated by the Bureau of Land
Management, and

5. An accurate centerline description is provided to the Bureau
of Land Management prior to plotting, and

t>. A  case file is established which sets out the history of each
RS 2477 right-of-way together with complete documentation of
the timing, duration type and amount of use and location.

BE IT F U R T H E R  R E S O L V E D  that this r e s o l u t i o n  be for w a r d e d to the A l a s k a

F e d e r a t i o n  of Natives, the Bureau of L a n d  M a n a g em e n t ,  the State 

D e p a r t m e n t  of N a t u r a l  Resources, the S t a t e  D e p a r t m e n t  ot T r a n s p o r­

tat i o n  and Public Facilities, A l a s k a’s C o n g r e s s i o n a l  Delega t i o n ,  and 

to a l l  S tate legislators.

Duly adopted this jOth day of January, ly85, in Anchorage, Alaska.A3
Frances E. Z i m m e c m a n ,  S e c r e c a r y / T r e a s u r e r

I A M D
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D oyen  B od d irt f 
201 F irst A vtnu *
Fairbanks. A latka 9 S7 0 1

Phone (9 * 7 ) 45 2 -8 25 -1  

D e c e m b e r  21, 1 9 8 4

H r .  M i k a  P e n f o l d  
S t a t e  D x r  a c t o r  
Bureau, o f  L a n d  M a n a g e m e n t  
B o x  13
7 0 1  aC" S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 1 3

D e a r  Hr. P e n f o l d :

W e  r e c e n t l y  r e c e i v e d  c o p i e s  o f  a  Mestc'randum o f  U n d e r s t a n d i n g  (MOU) 
b e t w e e n  B L M ' s  F a i r b a n k s  D i s t r i c t ,  D N R hs N o r t h  C e n t r a l  D i s t r i c t ,  a n d  
D O T / P F ' s  N o r t h e r n  R e g i o n .  T h e - M O U  s t a t e s  i n  i t s ^ P u r p o s e  t h a t  f e d e r a l ,  
s t a t e  a n d  l o c a l  o f f i c i a l s  n e e d  to  know.'fche l o c a t i o n s  o f  RS 24 7 7  
r i g h t s - o f - w a y  a s s e r t i o n s  in o r d e r  to m a n a g e  t E S i n  r e s p e c t i v e  l a n d s .
T h e  !IOU g o e s  o n  t o  s e t  p r o c e d u r e s  u n d e r  w h i c h  DOT' a n d  D N R  w i l l  s u b m i t  
e v i d e n c e ,  s u p p o r t i n g  RS 2.477 r / w  a s s e r t i o n s ' a n d - B L M ' s  F a i r b a n k s  D i s t r i c t  
w i l l  p l o t * t h e s e  a s s e r t i o n s - o n  t h e  Mas-tear 5 i t l e  Plater' (MTP) .

t*. ,., •

W e  b e l i e v e  t h i s  is a s e r i o u s  m i s t a k e  o n  B L M ’s p a r t  a n d  w i l l  o n l y  a d d  
m o r e  c o n f u s i o n  t o  l a n d  m a n a g e m e n t ■in A l a s k a .  RS  2 4 7 7  r / w  c a r r y  m u c h  
m o r e  u n c e r t a i n t y  t h a n  j u s t  t h e i r  l o c a t i o n .  T h e r e  c o n t i n u e s  t o  b e  
u n a n s w e r e d  ' Q u e s t i o n s  a b o u t  t h e i r  w i d t h ,  t h e  a l l o w e d  u ses, d e g r e e  o f  
p u b l i c  u s e  n e e d e d  t o  e s t a b l i s h  a v a l i d  g r a n t ;  a b a n d o n m e n t ,  a n d  m a i n ­
te n a n c e . '  B y  r e c o r d i n g  t h e  S t a t e ' s  a s s e r t e d  c l a i m s  o n  MTP'ts, B L M  
p e r p e t u a t e s  t h e s e  v a g a r i e s  a n d  e v e n  p a s s e s  t h e m  o n  t o  t h e  r e c i o i e n t s  
o f  lands;. G c m v e y e d  J.t xs BLiaJrv* r e s p o n s i b i l i t y  t o  c o n v e y  c l e a r
title; fcrx l a n d  S t a t e ' a  r i g h t  t o  s e e k  l e g a l  r e m e d i e s ~ t o
w h a t e v e r  a r g u m e n t  t h e y  h a v e  w i t h  s u c h  t i t l e .  By  p l a c i n g  s u c h  n e b u l o u s  
c l a i m s  a s  R S  2 4 7 7 ' s onr t h e i r  r e c o r d s ,  B L M  a d d s  c r e d e n c e  to u n p r o v e d  
a s s e r t i o n s  a n d  puts., those, p h a  receiver. B L M  oonveyan'eeS;. in t h e  p o s i t i o n  
o f  h a v i n g  to d e f e n d  tha*i&-tff£Te*s froffi^ldi&xwraeirt t h e y  r e c e i v e  t h e m .
A. g o v e r n m e n t  i^itta t h e n  b e c o m e s  a  s h a m  s i n c e  t h e  b a s i c  r i g h t s  o f  t h e  
o w n e r  a r e n ' t  e v e n  d e f i n e d  b y  t h e  a g e n c y  c o n v e y i n g  t h e  title.

P r i o r  t o  t h e  M O U ,  D O T / P F  p r e p a r e d  a b r i e f i n g  p a p e r  o n  RS 2477 r / w  
w h i c h  s t a t e s  i n  p a r t :

T f  t h e  S t a t e  d o c u m e n t s  i t s  c l a i m s ,  o t h e r  p a r t i e s  a r e  p u t  
in t h e  p o s i t i o n  of c h a l l e n g i n g  t h e  S t a t e ' s  c l a i m  r a t h e r  
t h a n  v i c e  v e r s a .  P r e s e n t l y ,  the S t a t e  w o u l d  h a v e  to o r o v e  
' v a l i d  e x i s t i n g  r i g h t s '  o n  c o n v e y e d  land. If t h e  t r a i l s

TftNfcMK C rt\eF <>  o p p o ^\r \n h \
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w e r e  a l r e a d y  o n  t h e  s t a t u s  p l a t s ,  a n y o n e  w h o  d i s a g r e e d  
w o u l d  b e  i n  t h e  p o s i t i o n  of c h a l l e n g i n g  t h e  S t a t e ' s  
c l a i m .  A s s e r t i n g  a n  R S  2 4 7 7  c l a i m  i n  t h i s  m a n n e r  is 
o n l y  a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n -  s i n c e  B L M  d o e s  n o t  
a d judicate. I«T 2 4 7 7  elais-s. I f  wer® to c h a l l e n g e
fcEse S t a t e ,  the S t a t e ' s  c l a i m  w o u l d  s t i l l  h a v e  to be p r o v e n  
in c o u r t r  h o w e v e r ,  w e  c e r t a i n l y  w o u l d  b e  in a m u c h  b e t t e r  
p o s i t i o n  t o  d o  t h i s . " -

• C l e a r l y  t h e  2Ftate"s s t r a t e g y  i s  t o  c u l t i v a t e  d o u b t  a b o u t  t i t l e s  fcc 
l a n d s  c r o s s e d  b y  t h e i r  a s s e r t e d  r i g h t s - o f - w a y  a n d  to p l a c e  t h e  b u r r d e n  
of  p r o o f  o n  the p a t e n t e e .  B L M  is p r o m o t i n g  t h i s  s t r a t e g y  in y o u r  : o w n  
I n s t r u c t i o n  M e m o ,  A K - 8 5 - 7 2  of  N o v e m b e r  28, 1 9 8 4  s t a t i n g  t h a t  " t h e  H 3 L M  
does- n o t  n e e d  c o m m e n t  o r  c o n c u r r e n c e  f r o m  N a t i v e  C o r p o r a t i o n s  t o  n a o t e  
a s s e r t i o n s  o n  l a n d s  t h a t  i t  m a n a g e s  ( i n c l u d i n g  l a n d s  t h a t  a r e  m e r e i l y  
s e l e c t e d  b y  s u c h  c o r p o r a t i o n ) " .  F u r t h e r m o r e ,  t h a t ,  "A N a t i v e  C o r p c n r -  
a t i o n  is f r e e  to c h a l l e n g e  t h e  a s s e r t i o n ,  i n  c o u r t ,  a f t e r  i t  a c q u i r r e s  
t i t l e " .

T h e  u s e  of t h e  w o r d  'free' i n  t h i s  c o n t e x t  is l u d i c r o u s .  N a t i v e  G r o r p -  
o r a t i o n s  a n d  i n d i v i d u a l s  s h o u l d  b e  F R E E  f r o m  r e c e i v i n g  c l o u d e d  t i t t l e  
to t h e i r  l a n d s  a f t e r  w a i t i n g  13 y e a r s ,  a n d  F R E E  f r o m  h a v i n g  t o  d e f s s n d  
t h e i r  t i t l e s  f r o m  a s s e r t i o n s  t o  n o n s p e c i f i c  e n c u m b r a n c e s .

By p u t t i n g  t h e  S t a t e ' s  a s s e r t i o n s  o n  M T P ' s ,  t h e  B L M  i n v i t e s  t r e s p a s s s  
b y  t h i r d  p a r t i e s  s u c h  a s  m i n e r s ,  h u n t e r s  a n d  r e c r e a t i o n a l i s t s .  H e  
b e l i e v e  t h a t  BLM,, in e f f e c t ,  is c r e a t i n g  t h e  c o n d i t i o n s  w h e r e b y  s u c c h  
t r e s p a s s  w i l l  c e r t a i n l y  r e s u l t .  T h i s  w o u l d  a f f e c t  n o t  o n l y  p r i v a t e s  
l a n d s  b u t  n a t i o n a l  p a r k s ,  w i l d l i f e  r e f u g e s ,  a n d  w i l d e r n e s s  a r e a s ,  
s i n c e  t h e  M O U  c o v e r s  "a n y  l a n d  w i t h i n  t h e  S t a t e  o f  A l a s k a , . . . b o t h  
s t a t e  a n d  n o n - s t a t e  l a n d s " .

S e c t i o n  4 o f  t h e  M O U  c i t e s  a S t a t e  c o u r t  d e c i s i o n  c o n t r a r y  t o  B L M  
M a n u a l  2 B 0 1  B . l . a . , w h i c h  r e q u i r e s  a c t u a l  c o n s t r u c t i o n ,  r a t h e r  thazin 
m e r e  u s e  t o  e s t a b l i s h  a v a l i d  g r a n t .  W e  w o u l d  l i k e  to  k n o w  w h i c h  
i n t e r p r e t a t i o n  w i l l  a p p l y  t o  f e d e r a l  l a n d s ?  S i n c e  t h e  M O U  cnl-y nainaes 
t h e  F a i r b a n k s  D i s t i c t ,  w e  w o u l d  l i k e  t o  k n o w  w h a t  t h e  s t a t e w i d e  
p r o c e d u r e s  a r e  a n d  w h a t  y o u r  b u r e a u w i d e  p r o c e d u r e s  are. W e  w o u l d  
a l s »  like- t o  k n o w  w h a t  w e i g h t  t h e s e  a s s e r t i o n s  h a v e  o n  l a n d s  a l r e a d d y  
p a t e n t e d  o r  I C'd, a n d  o n  N a t i v e  A l l o t m e n t s ;  w h e t h e r  t h e y  a r e  p e n d i c a g ,  
a p p r o v e d  o r  c e r t i f i c a t e d ,  w e  w o u l d  a l s o  l i k e  to  k n o w  if l a n d o w n e x s s  
a f f e c t e d  b y  t h e s e  RS 2 4 6 6  c l a i m s  a r e  b e i n g  n o t i f i e d  b y  B L M  o f  t h e s e s  
a s s e r t i o n s  a n d  b e i n g  g i v e n  a n  o p p o r t u n i t y  t o  s u b m i t  m a t e r i a l  f o r  t h s e  
c a s e  fi l e s .



D e c e m b e r  21, 198 4 
fragor 3

T h e s e  r i g h t - o f - w a y  a s s e r t i o n s  a r e  g.oing to c l o u d  l a n d  t i t l e s  all o v e r  
t h e  S t a t e  a n d  3'LSt's p r e s e n t  c o u r s e  is o n l y  p a s s i n g  the p r o b l e m  o n  to 
t h o s e  r e c e i v i n g  BT24 c o n v e y a n c e s *  It  i s  B L M ' s  r e s p o n s i b i l i t y  to c o n v e y  
C L E A R  t i t l e  a n d  t o  p r o t e c t  t h e  i n t e g r i t y  o f  s e l e c t e d  l a n d s  u n d e r  B L M ' s  
E5T22EBM stananastasst* . TLSp ^cseapIisEt t h i a  B E H  s h o u l d  s e e k  a s t a t u t e  of 

tirtiGOS roar aBssesrtiag r i g h t s - o f - w a y  u n d e r  R S  2477. T h e r e  s h o u l d  
b e  F e d e r a l  .regulations- t h a t  c l e a r l y  d e f i n e  t h e  r e q u i r e m e n t s  to b e  m e t  
It e-fore- a  v a l i d  g r a n t  c a m  issue,, ats' w w l l  a s  t h e  w i d t h  of the r i g h t - o f -  
w a y  r t h e  r e s p o n s i b i l i t y  f o r  maintenance,, t h e  a l l o w e d  uses, s e a s o n a l  
mis® r s*9satis®- o f  use-,, n o t i c e  a n d  a p p e a l s *  T h e s e  r i g h t s - o f - w a y  w i l l  
g r e a t l y  affect, t h e  m a n a g e m e n t  a n d’ d e v e l o p m e n t  o f  a l l  o u r  lands. T h e i r  
r e q u i r e m e n t s  a n d  r i g h t s  g r a n t e d  m u s t  b e  n o  l e s s  c l e a r  t h a n  a n y  o t h e r  
t y p e  of r i g h t - o f - w a y  a n d  c a n n o t  b e  l e f t  to  i n t e r p r e t a t i o n  if a F e d e r a l  
l a n d  p a t e n t  i s  to  c a r r y  i t s  w e i g h t  a s  t h e  b e g i n n i n g  in the c h a i n  of 
t i t l e *  V a l i d  p u b l i c  a c c e s s  c e r t a i n l y  n e e d s  to  b e  p r o t e c t e d ,  b u t  in 
the p r e s e n t  s i t u a t i o n  RS  2 4 7 7  j e o p a r d i z e s  f a r  m o r e  t h a n  it p r o t e c t s .

S i n c e r e l y ,

T ~ ~ -------------  I N C .

W i l l i a m  C. " S p u d "  W i l l i a m s  

P r e s i d e n t

eel- Gil [Um



f ° s  Interior C O R P O R A T E  D E V E L O P M E N T  A N D  

T E C H N I C A L  S E RVICES F O R  

V I L L A G E  BUSINESS C O R P O R A T I O N S

I27K  MINNIE STRF.KT 
FAIRBANKS. ALASKA 
TELEPHONE: (907) 4S2-1M1I

October 23, 1984

Dan Alex, President
Alaska Native Land Managers Association 
Pouch 6699 
Anchorage, AK  99502

Dear Dan:

Enclosed are copies of a recent MOD between BLM, DNR and DCT/PF 
(in Fairbanks), and a DOT/PF briefing paper on RS2477 Rights-of-Way.
I have serious objections to them from both a land title and a land 
management perspective.

lb begin, RS2477 Rights-of-Way are rights-of-way which, if valid, 
are rights granted outside the statutory realm of ANCSA or FLFMA, i.e.,
43 USC 932. Basically, if a right-of-way is to be determined valid, 
the land over which it crossed had to be vacant, unreserved, public lands 
at the time use began and there has to be a determination, (frequently 
in court if the landowner objected), that there was sufficient public use 
or expenditure of public funds, to qualify under the statute. If determined 
valid, the right-of-way width was usually ditch to ditch. The only entity 
with the authority to adjudicate these rights is a court of law, not the BLM.

What this neans in practical terms is that these rights-of-way have 
never been identified in title documents granted to private landowners 
in this state or elsewhere in the lower 48 until the State of Alaska pressured 
BLM to insert these rights-of-ways *in native conveyances. Since BDJ ’cannot, ' 
by law, adjudicate these rights, they are considered assertions until they 
are proven.

If a trail or road crossed a private landowners property and the land­
owner questioned the public's right to use the trail, the owner may block 
the .trail. .If the user objects,, he .can t a k e  the landowner, to court, to protect.... 
his right of access, or  vice versa.

The MCU, needless to say, was written without native input. It establishes 
a de facto adjudication process which places these rights-of-way on BLM's 
land status documents and ultimately in Native Land conveyances. The Native 
landowner has no opportunity to protest. The State, on the other hand, has 
gained another leg up on the private landowner by having these assertions 

of rights placed on the public land records and Native land title without

I M T B ^ I O R  V l L L M - r F .
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Dan Alex 
October 23, 19S4 

Page 2

an opportunity for complete ad.p-judica.tion in the proper forun. (Please 

read their briefing paper clcssely.) If the RS2477 assertion ends up .In. 
the land conveyance, the Corparzration receives a clouded title document 
and faces potentially s i g n i f i c a n t  management problems.

The management problems cxan b e  significant. First, most of these 
RS2477 assertions are made cn c b l d  winter trailsi With modern technology 
many people want to use these -_crails in the summertime, a period when 
it is impractical to use the t z n r a i l  in its winter location, so they begin 
to move this way and that to zzvoid the pot holes and permafrost areas 
creating new trails and often -serious surface damages. This creates surface 
damage-problems for the landcsatmer. There is also a question whether the 
public has the right to use a v w i n t e r  trail in the non-winter months.

Secondly, as the DOT/PF breiefing paper points out, even if an RS2477 
is determined to be valid, tbs s-state has reserved the right to decline to 
maintain the rights-of-way. Tbhis leaves the landowner with continued resource 
destruction and the public usirng a  potentially unsafe public right-of-way. In 
simple terms, the state wants cats cake and eat it, too. I say that if they 
want the rights of ownership, hrhey should accept the obligation to manage and 
maintain theml

My recommendation to the laiative Land Managers is to consider these points 
and, if they agree,' develop i  sntrategy involving our congressional deDegation 
and state legislators to removes these assertions, from the public land records 
until proven valid in the p r c p s r r  fo rum and seek legislation that would require 
the state to accept management reresponsibility when they assert title.

Paul C. Costello 
President

PCC/bap
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L A s s o c j a t i o n

CORPORATE DEVELOPM EN^-SjrD 
TECHNICAL SERVICES FOR 

VILLAGE BUSINESS CORPORATIONS

1274 MINNIE STREET 
FAIRBANKS. ALASKA 99701

Livelle Black

November 1 ,  1 9 3 4

Dept, of Interior ^
Alaska Program Staff (311)
18th and " C  Streets, N.W.
Washington, D.C. 20240

Dear Lavelle:

Here is the letter and enclosures we discussed today. As I indicated, 
they create problems in three related areas.

1). To begin, if I were a native landowner, I would be offended that 
ELM drafted such a document without any visible effort to involve the native 
community. As my lawyer friends would say, "It flies in the face of ANCSA."

2). Next, the MCU establishes a de facto adjudication of less than 
fee interests when BLM does not have the authority to adjudicate RS 2477 
interests. The only forum to properly adjudicate them is with the landowner, 
or if that proves to be unsuccessful, in court. The only Federal land title 
to be prejudiced with these questionable assertions are native lands. In rqy 
experience I have never found a Federal patent in the Lower 48 which purported 
to adjudicate an RS 2477.

3). It represents land management philsophy at its least, i.e., the 
State would like title any way they can get it, but want "the right "to refuse 
service" (maintenance) to anyone. This creates a conflict between the 
unsuspecting user and the landowner when a user attempts to use a damaged 
trail and finds that he cannot because of permafrost degradation, for example. 
Ee makes the choice of not going or just moving the trail over a bit to avoid 
the Impassable section. Hence, he infuriates the landowner by destroying 
surface resources and trespassing. The user then faces an*"irate landowner, 
possible criminal charges and the State who chooses to do nothing. The 
Seventy Mile Trail in Eagle is a good example.

My solution is sinple. Revoke the MOU and let the landowners and the 
State decide in the manner most practical which right is valid and who is 
responsible for that right. If a right is valid because there is a continuing 
public use and need, then let the State seek the funds to maintain the 
right-of-way on a case by case basis. BLM is helping neither themselves



Lavelle Black
Nov. 1, 1984
Page 2

nor the Native cm an m i ty Dor, in the run, the taxpayers of this state 
in trying to decants vtoat is best for a situation that they have no ltai 
obligation to be icmvolved in.

^  t:rhiS fiDds yOU wel1 enj°ying the fall season inWashington. Give-rrcy regards to Bob.

T^aul C. Costello 
President

Enc: Letter to Alex
Briefing Parser 
MGU

PCC/bap



Northern A laska Environmental Center
218 DRIVE’ VAY 

FAIRBANKS. ALASKA 99701 
(907) 452-5021

TO: S e n a t e  R e s o u r c e s  C o m m i t t e e
A r l i s s  S t u r g u l e w s k i ,  C h a i r

FROM: R a n d y  R. Rogers, D i r e c t o r ,  NA E C

S U B J : S J R  1 0 — R.S. 2477

Date: F e b r u a r y  21, 1 9 8 5

In September the Bureau of Land Management and the Alaska Departments of 
Transportation and Natural Resources signed a memorandum of understanding 
the full implications of which those parties are most likely not even 
aware. This memorandum establishes a procedure for placing fo^^al 
assertions of R.S. 2477 rights-of-way by the state on both ;e and
federal master title plats, signifying the legitimization of c state righi
of-way.

The process of developing this agreement took place with absolutely no 
public involvement and, in fact, BLM would not even allow representatives 
of the Northern Alaska Environmental Center to review copies of the memo­
randum while in its draft stages. In addition to the lack of public 
involvement, representatives of the National Park Service, Fish and Wildlj 
Service, and native corporations, whose lands may be substantially impacts 
by this agreement, were not included on the committee that drafted the 
m e m o .

Revised Statute 2477 was originally established by the U.S. Congress in tl' 
Act of July 26, 1866. The entire, original statute provided:

"The right of way for the construction of highways over public 
lands not reserved for public uses is hereby granted."

This law was established at a time when automobiles and D-9 Cats did not 
exist and a "highway" referred to a wagon trail at most.

Because the law is so vague most of the parameters defining the actual use
of R.S. 2477 have been established through case law. Yet, there have beer 
very few cases in Alaska which define how the law applies, within the state 
Despite this lack of a conclusive definition, the memoranum of under­
standing uses what small body of law is available to establish criteria 
for the BLM to accept the assertions. This will result in placing the 
burden of legally challenging the application of the law on individual 
persons who disagree with the shaky BLM definition.

There are literally hundreds of historic trails in Alaska which could 
possibly be claimec under R.S. 2477. Many of these trails cross portions 
of conservation units and have the potential to severely compromise the 
purposes for which the units were established.

PaMVJI fSAPMTA) C PUTd£> tM  M



An example of one such trail is the Bielenberg Trail where a miner was 
arrested this fall when he moved mining equipment across the Yukon-Charli 
National Preserve to his mining claims on Woodchopper Creek. The miner 
contends that, because the route he was using is a public highway 
establishes under the terms of R.S. 24-77 (a claim which has not been 
legally prosen), he does not need an access permit from the National Par! 
Service.

This case of trespass on NPS lands is now in court. Meanwhile, the Stat< 
of Alaska has filed a formal assertion of this right-of-way with BLM und' 
the process defined in the new memorandum of understanding, an action 
which jeopardizes N P S’ position in court because of the R.S. 2477 policy 
of BLM. BLM, it should be pointed out, is an agency of the Department o: 
the Interior, as is NPS.

Another controversy with regard to R.S. 2477 which is extremely disturbi! 
involves Gates of the Arctic National Park. In February, 1984, the 
Department of Natural Resources sent a letter to NPS stating that, becau: 
the route of the Coldfoot Classic Sleddog Race lies on state-claimed R.S 
2477 rights-of-way and on navigable waterways, the organization conductii 
the race need not obtain a special-use permit from the Park Service.

This action regarding a sleddog race may be viewed as an innocent action 
however, under the current state policy, or lack of policy, once the 
right-of-way is established it could be used for unrestricted mining a c a  
or other purposes which would be devastating to the wilderness resources 
of the park. In this instance, NPS responded to the state that the route 
would not be considered a valid right-of-way until legally proven througr 
the courts.

This example further demonstrates the widely differing interpretations oi 
R.S. 2477 by NPS and BLM. Although the agreement between BLM and the stc 
is not intended to apply to lands not under BLM management, validation oi 
the rights-of-way on BLM lands could establish a precedent that would be 
detrimental to legal challenges of their validity on NPS, Fish and 
Wildlife Service, native, or private lands.

In developing its R.S. 2477 policy, BLM has obviously not considered its 
ramifications to other land managing agencies, nor has it thoroughly 
considered how it will affect land under its own jurisdiction.

At the November 15, 1984, meeting of the Fairbanks District BLM Advisory. 
Council, a BLM representative indicated that, if the state asserted an 
R.S. 2477 claim into the primitive portion of the White Mountains Nations 
Recreation Area, (which is closed to all off-road vehicle use) and the 
assertion met the criteria spelled out in the memorandum of understanding 
thereby ending up on the BLM master title plats? a miner could drive a 
D-9 Cat through the primitive area with no BLM approval required.

Many potential R.S. 2477 routes are important for their recreational use 
but their status as such is unclear because of the confusion surrounding 
R.S. 2477- Two primary examples are the'Chena Hot Springs Winter Trail 
and the Circle-Fairbanks Historic Trail.



In July, 1982, the stct^e acknowledged that the Chcna Hot Springs Winter 
Trail has standing as an R.S. 2477 right-of-way yet refused to protect 
the trail's recreational properties because it is not a "main or 
significant arterial thoroughfare." When the Fairbanks North Star Boroug 
discussed the establishment of the Circle-Fairbanks Trail as a recreation 
trail, the Department of Natural Resources indicated that, because the 
trail is identified as an R.S. 2477, they could do nothing to manage it 
for recreational purposes.

The importance of clearing up the R.S. 2477 issue is demonstrated by the 
fact that over 30 percent of recreational trails in the Fairbanks North 
Star Borough inventory are tentatively identified as R.S. 2477 rights- 
of-way by the Department of Transportation.

Equally disturbing as the recent developments with the R.S. 2477 issue 
is that, although the new agreement between the state and BLM defines a 
procedure for placing R.S. 2477 rights-of-way on land status plats, 
thereby legitimizing the claims, the involved state agencies are not certs 
who will be responsible for managing, maintaining or accepting liability 
for the roads. And questions such as what period of non-use constitutes 
abandonment of the rights-of-way, if the rights-of-way are restricted to 
historical types and seasons of use, and what width the rights-of-way are, 
remain to be answered.

The manner in which this major state and federal action has taken place 
is highly quest: „ .able. It is irresponsible land management on the part 
of both the BLM and the state to establish an agreement or take action to 
validate any of these possible rights-of-way before it is known what purpc 
they will serve, what effects they will have on management of surrounding 
lands, how they will be managed, and where the legal responsibilities lie. 
The need to delineate how R.S. 2477 will be dealt with in Alaska is clear, 
but a procedure to administratively approve the rights-of-way without 
public involvement, and prior to an adequate understanding of how they wil 
be managed makes a travesty of safeguarding the public interest.

The state and BLM should abolish the existing memorandum of understanding, 
examine the basic legal,fiscal, and management responsibilities 
associated with the rights-of-way, and establish a new procedure for solvi 
this dilemma which is accompanied with full public involvement and the 
participation of all affected land owners and managers.
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honorable Arlis Sturyulewaki 

Alco<a State Legislature 
Pouch V
Junt'o-j, Alaska 95311 

Dear senator Sturgulewsxi:

I nave reviewed Senate Joint Resolution (uJil) no. id ana do nut resitt your 
leouluticn to propone a statewide Meniorsr.uuia oi Jnderctanaing between the 
State or Alaska anu the Bureau oi! Lana Management regarding R.S. 2*77 righte- 
ot-wjy. 1 attvndeu your Ancnorage teloconr*rence nearing nala in Juneau on 
Petitucay 22, hut did not testily as I with to put C Y cosoento to yoa in 
writing.

In Septeruer oi 19S4, the Alaska Land Use Council (ALUC) woa ccnsioering 
addreBKlng tnu K.S. 2477 Issue on a atatewido basis. At tnoc tlna, we were 
airvauy working on a KOU with tno state of Alaska covering the Fairbanks 
jurisaictionol area. This iiO U  is now in effect. Ay proposal to tr.o ALUC was 
to complete and use the Pairoanka MOO o* a pilot project prior to executing a 
ptatewice agreement. 1 believe that it 13 now timely to address tho issue cn 
a statewide eaaia.

I have one najor concern with your resolution in tuat it audresaea other 

Federal lands (i.e. National Parxa and Wildlife Refuges) but calls for an RGU
vitn only BLwi. If cne State d e d r e a  to Include other Federal agency lands, it
must negotiate separate agreements with the affactou land agencies.

For purposes of clarification, it Dust be rooerabcrod that either noting or 
failure to notu our records uoea not affect tne validity of a R.S. 2477
grant. Since it is a cutter of law whether the offer of grant waa properly
accepted, only a court can determine the validity of too grant.

We believe tnwre aru nunoer or arcuu in the State wnero there are vaiiu R.S. 
2477's that do not meet “modern* access needs. Soma of thoce rights-of-way 
are locateu in terrain where it will bo extrec.ely costly for tnu State to 

maintain a roau In ucablo or environmentally acceptable.standard. There are 
the areas wuete vt- need to uorx closely with Department of Transportation in 
location or new state riyhtu-ot-vay to better Fervo the people of Alaska.



* coslizt; tne oenerits to too poolic^ oLM ano the state i;i icentifyioy 

nutir.-j vuiiu ?..S. 2477' a ivs HLH lonus ur.U in supportive ot your ctfortn 

inventory the otatt'a transportation nyaten. i«'e scairi coauy to uor/( vi 
.‘•care o-jencieu on cnis o<ttor.

n i h o e r d y  youru,

/s/Wiohael .T. ?eo?old 

STATE ulP.r.CTC.n

bnulosure

cc:

Jena cor bettye I'uhronsOi-iJ

yJ2:SWoj.t :Re»ntten-rr,OJLt :j k : J/19/<Jb:x506y:s06a4K



M E M O R A N D U M  0 ?  U N D E R S T A N D I N G  

B E T W E E N  A L A S K A  D E P A R T M E N T  0 ?  N A T U R A L  R E S O U R C E S  A N D  

A L A S K A  D E P A R T M E N T  O F  T R A N S P O R T A T I O N  A N D  P U 3 L I C  F A C I L I T I E S
A N D

B U R E A U  O F  L A N D  M A N A G E M E N T

P U R P O S E

1. T h e  p u r p o s e  of  t h i s  a g r e e m e n t  is to e s t a b l i s h  the
p r o c e d u r e s  f o r  the a s s e r t i o n  of RS 2 4 7 7  r i g h t s - o f - w a y  b y  the A l a s k a  
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  (DNR) a n d  the A l a s k a  D e p a r t m e n t  of 
T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  ( D O T S P F )  to the 3 u r e a u  of L a n d  
M a n a g e m e n t  ( 3 L M ) .  F e d e r a l ,  s t a t e ,  a n d  l o c a l  o f f i c i a l s  n e e d  to k n o w  
- l o c a t i o n s  of RS 2 4 7 7  p u b l i c  r i g h t - o f - w a y  a s s e r t i o n s  in o r d e r  to a s s i s t  
s u c h  o f f i c i a l s  in t h e i r  l a n d  a n d  r e s o u r c e  m a n a g e m e n t  d e c i s i o n s -  T h e  
p u b l i c  n e e d s  to k n o w  the l o c a t i o n  of RS 2 4 7 7  p u b l i c  r i g h t  of w a y
a s s e r t i o n s  to a v o i d  u n a u t h o r i z e d  u s e s  on p r i v a t e  l a n d s .  T h i s  
M e m o r a n d u m  of U n d e r s t a n d i n g  (MOU) w i l l  e s t a b l i s h  p r o c e d u r e s  th a t  w i l l  
e n a b l e  RS 2 4 7 7  r i g h t s — o f — w a y  a s s e r t i o n s  to b e  p l a c e d  on l a n d  s t a t u s  
p l a  t s . ' " -

• • ' ' BA C K G R O U N D

2. RS 2 4 7 7 ,  f o r m a l l y  c o d i f i e d  a s  4 3  U . S . C  9 3 2  ( r e p e a l e d  b y
P . L .  9 4 - 5 7 9 ,  F e d e r a l  L a n d  P o l i c y  a n d  M a n a g e m e n t  A c t  of O c t o b e r  21, 
1 9 7 6 ) ,  p r o v i d e s :

T h e  r i g h t  of w a y  f o r  the c o n s t r u c t i o n  o f  h i g h w a y s
o v e r  p u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e s ,  is 
h e r e b y  g r a n t e d .

3. By r e g u l a t i o n  f o u n d  in 43 C . F . R .  2 8 0 2 . 5  (b), the 3 u r e a u  of 
L a n d  M a n a g e m e n t  has p r o v i d e d :

In o r d e r  to f a c i l i t a t e  m a n a g e m e n t  of t h e  p u b l i c  
l a n d s ,  a n y  p e r s o n  o r  s t a t e  o r  l o c a l  g o v e r n m e n t  w h i c h  
h a s  c o n s t r u c t e d  p u b l i c  h i g h w a y s  u n d e r  the a u t h o r i t y  
of  RS 2 4 7 7  (43 U . S . C .  9 3 2 ,  r e p e a l e d  O c t o b e r  21, 1 9 7 6 )  
m a y  f i l e  a m a p  s h o w i n g  the l o c a t i o n  o f  s u c h  p u b l i c  
h i g h w a y s  w i t h  the a u t h o r i z e d  o f f i c e r .

4. In H a m e r l v  v. D e n t o n , 3 5 9  P. 2 d  12 1 ,  1 2 3  ( A l a s k a  1 9 6 1 ) ,  t h e  
A l a s k a  S u p r e m e  C o u r t  s t a t e d  t h a t  the g e n e r a l  r u l e  r e g a r d i n g  a c c e p t a n c e  
of the RS 2 4 7 7  f e d e r a l  g r a n t :

B e f o r e  a h i g h w a y  m a y  b e  c r e a t e d ,  t h e r e  m u s t  be e i t h e r
p o s i t i v e  a c t  on  the p a r t  of a p p r o p r i a t e  p u b l i c
a u t h o r i t i e s  of the s t a t e ,  c l e a r l y  m a n i f e s t i n g  an
i n t e n t i o n  to a c c e p t  the g r a n t ,  o r  t h e r e  m u s t  be
p u b l i c  u s e  f o r  s u c h  a p e r i o d  of time a n d  u n d e r  s u c h

c o n d i t i o n s  as- to p r o v e  .that the g r a n t  has b e e n  
. a c c e p t e d .

DOT- DM R/'BLm



5. T h e  U n i c e d  S C a C e s  D e p a r t m e n t  of the I n t e r i o r ,  O f f i c e  of the 
S o l i c i t o r ,  s t a t e d  in a m e m o r a n d u m  d a t e d  J u l y  7, 1 9 8 3 :

" [ ( T ) h e  D e p a r t m e n t  o f  the] I n t e r i o r  has l o n g  r e c o g n i z e d  
t h a t  S t a t e  l a w  c o n t r o l s ,  w h a t  c o n s t i t u t e s  a ( R.S. 2 4 7 7 )  
h i g h w a y  w i t h i n  e a c h  s t a t e ; "  a n d

6 . A l a s k a  S t a t u t e  1 9 . 4 5 . 0 0 1 ( 3 )  s t a t e s :

" H i g h w a y s  i n c l u d e s  a h i g h w a y  ( w h e t h e r  i n c l u d e d  in the 
primary' o r  s e c o n d a r y  s y s t e m s ) ,  road, s t r e e t ,  t r a i l ,  
w a l k ,  b r i d g e ,  t u n n e l ,  d r a i n a g e  s t r u c t u r e  a n d  o t h e r  
s i m i l a r  o r  r e l a t e d  s t r u c t u r e  o r  f a c i l i t y ,  a n d  
r i g h t - o f - w a y '  t h e r e o f ,  a n d  f u r t h e r  i n c l u d e s  a f e r r y  
s y s t e m ,  w h e t h e r  opera.tad s o l e l y  i n s i d e  'the s t a t e  o r  to 
c o n n e c t  w i t h  a C a n a d i a n  h i g h w a y ,  a n d  a n y  s u c h  r e l a t e d  
f a c i l i t y ; " a n d

7. W H E R E A S  b y  s t a t u t e ,  AS 19 S L A  1 9 2 3 ;  123 S L A  1 9 5 1 ;  35 S L A
1 9 5 3 ;  AS 1 9 . 1 0 . 0 1 0 /  the S t a t e  of A l a s k a  has a c c e p t e d  the RS 2 4 7 7
g r a n t .

8 . T h e  RS  2 4 7 7  g r a n t  h a s  a l s o  b e e n  a c c e p t e d  in m a n y  c a s e s  b y  
a c t u a l  p u b l i c  u s e  o r  e x p e n d i t u r e  of p u b l i c  m o n i e s  on u n r e s e r v e d  p u b l i c  
l a n d s  f o r  h i g h w a y  p u r p o s e s .

P O L I C I E S  A N D  P R O C E D U R E S

9. D O T & P F  s h a l l  h a v e  r e s p o n s i b l i t y  f o r  a s s e r t i n g  a n d  f o r
i d e n t i f y i n g  a n d  s u b m i t t i n g  m a p s  to B L M  of a l l  RS 2 4 7 7  r i g h t s - o f - w a y  
e s t a b l i s h e d  b e f o r e  O c t o b e r  21, 1 9 7 6 ,  i d e n t i f i e d  on the l i s t  of s t a t e
m a i n t a i n e d  h i g h w a y s .  D O T & P F ' s  r e s p o n s i b i l i t y  u n d e r  t h i s  p a r a g r a p h  
i n c l u d e s  b o t h  s t a t e  a n d  non s t a t e  l a n d s .

10. D N R  o r  D O T S ? E  m a y  i d e n t i f y , '  a s s e r t ,  a n d  s u b m i t  m a p s  a n d  

e v i d e n c e  o f  u s e  to BLM f o r  a l l  o t h e -  RS 2 4 7 7  r i g h t s - o f - w a y  e s t a b l i s h e d ,  
b e f o r e  O c t o b e r  2 1 ,  1 9 7 6 ,  s i t u a t e d  u p o r  a n y  l a n d  w i t h i n  t h e  S t a t e  o f  
A l a s k a  .

11. D N R  o r  D O T S P F  s h a l l  a c c e p t  e v i d e n c e  of  u s e  o n  a n v  
r i g h t - o f - w a y  e s t a b l i s h e d  b e f o r e  O c t o b e r  21, 1 9 7 6 ,  f r o m  o t h e r  s t a t e  
a g e n c i e s ,  l o c a l  g o v e r n m e n t s ,  a n d  m e m b e r s  of the p u b l i c .  F o r  a l l  
c l a i m s  of R S  2 4 7 7  r i g h t s - o f - w a y  w h i c h  i n v o l v e  s t a t e  l a n d  o r  p r o v i d e  
a c c e s s  to s t a t e  l a n d  o r  p u b l i c  w a t e r  a n  A D L / L A S  c a s e  f i l e  w i l l  b e  
es t a b l i s h e d .

12. D N R  o r  D O T & P F  m a y  m a i n t a i n  d u p l i c a t e  s e t s  o f  a l l  f i l e s
r e g a r d i n g  R S  2 4 7 7  r i g h t s - o f - w a y . -  All n e w l y  c r e a t e d  RS 2 4 7 7  f i l e s , *  o r  
a n y  d o c u m e n t s  to be a d d e d  to a n  e x i s t i n g  file, w i l l  be d u p l i c a t e d  a n d  
f o r w a r d e d  f r o m  o n e  a g e n c y  to the o t h e r .

- 2 -



1 3 -  A l l  m a p s  s h o w i n g  the l o c a t i o n  o f  R3 2 4 7 7  r i g h t s - o f - w

e s t a b l i s h e d  b e f o r e  O c t o b e r  21, 1 9 7 6 ,  s u b m i t t e d  to B L M  s h a l l  b e  t
b e s t  m a p s  p o s s i b l e  b u t  n o t  of l e s s e r  d e t a i l  t h a n  s t a n d a r d  U S G S  m a p s
a s c a l e  1 : 6 3 , 3 6 0 .  M a p s  a n d  s u p p o r t i n g  d o c u m e n t a t i o n  s h a l l  
s u b m i t t e d  b y  .both a g e n c i e s  c o n c u r r e n t l y .  T h e  s u b m i s s i o n  of s u c h  ma< 
s h o w i n g  t h e  l o c a t i o n  o f  R S  2 4 7 7  r i g h t s - o f - w a y  on p u b l i c  l a n d s  sha. 
n o t  b e  c o n c l u s i v e  e v i d e n c e  a s  to t h e i r  e x i s t e n c e .  S i m i l a r l y ,
f a i l u r e  to s h o w  the l o c a t i o n  o f  RS 2 4 7 7  r i g h t s - o f - w a y  on- a n y  m a p  shai 
n o t  p r e c l u d e  a l a t e r  f i n d i n g  a s  to t h e i r  e x i s t e n c e .

1 4 .  T h e r e  s h a l l  b e  e s t a b l i s h e d  a n  R S  2 4 7 7  c o o r d i n a t i r .
c o m m i t t e e  in the N o r t h e r n  R e g i o n  o f  A l a s k a  c o m p o s e d  of DN R ,  D 0 T 5 P ?  a n
B L M .  T h e  p u r p o s e s  f o r  th i s  c o m m i t t e e  a r e  a s  f o l l o w s :

(a) c o o r d i n a t i o n  o f  a g e n c y  p r i o r i t i e s  f o r  i d e n t i f y i n g  
l o c a t i n g ,  a n d  a s s e r t i n g  RS  2 4 7 7  r i g h t s - o f - w a y :

(b) c o o r d i n a t i o n  o f  RS 2 4 7 7  p r o c e s s i n g  p r o c e d u r e s  f o  
i d e n t i f y i n g ,  l o c a t i n g ,  e s t a b l i s h i n g  c a s e  f i l e s ,  m a k i n g  a s s e r t i o n s ,  an; 

p l a t t i n g  c l a i m s  on b o t h  f e d e r a l  a n d  s t a t e  l a n d  s t a t u s  p l a t s ;  a n d

(c) c o o r d i n a t i o n  of r e q u e s t s  m a d e  to a n d  b y  the a g e n c i e s .

15. E a c h  a s s e r t i o n  of the e x i s t e n c e  o f  an  RS 2 4 7 7  r i g h t - o f - w a

m a d e  p u r s u a n t  to this a g r e e m e n t  a n d  the s u b m i s s i o n s  to B L M  w i l l  b
r e v i e w e d  b y  B L M  to e n s u r e  the l a n d  w a s  u n r e s e r v e d  p u b l i c  l a n d  a s  o 
the d a t e  c l a i m e d  a n d  w a s  e s t a b l i s h e d  p r i o r  to the r e p e a l  of the l a w  on 
O c t o b e r  21, 1 9 7 6 .  B L M  w i l l  n o t  a d j u d i c a t e  the v a l i d i t y  of RS  2 4 7 7
a s s e r t i o n s .

16. B L M ,  DNR, a n d  D O T S ? F  s h a l l  e a c h  i s s u e  a s e r i a l  n u m b e r  a n d  
e s t a b l i s h  a c a s e  f i l e  f o r  e a c h  c l a i m  m a d e  p u r s u a n t  to t h i s  a g r e e m e n t .  
A l l  c o r r e s p o n d e n c e  s h a l l  r e f e r e n c e  a l l  a g e n c i e s '  f i l e  n u m b e r s .

17. B L M  s h a l l  p l o t  e a c h  RS 2 4 7 7  r i g h t - o f - w a y  a s s e r t e d  o n  their- 
M a s t e r  T i t l e  P l a t s  w h e n  the f o l l o w i n g  c r i t e r i a  a r e  m e t  ( B L M  M a n u a l  
2 3 0 1 . 2 4  B . l ,  R e l .  2 - 1 5 2 ,  9 / 1 0 / 8 2 ) :

1. C r i t e r i a  f o r  i d e n t i f i c a t i o n  of 
R . S .  2 4 7 7  P u b l i c  H i g h w a y s ,  i n c l u d e  f o u r  e l e m e n t s :

•a. In o r d e r  f o r  a v a l i d  
r i g h t - o f - w a y  to c o m e  i n t o  e x i s t e n c e ,  t h e r e  m u s t  
h a v e  b e e n  the a c t u a l  b u i l d i n g  ( c o n s t r u c t i o n )  of a 
h i g h w a y .  M e r e  use, p l a n n i n g ,  o r  s u r v e y i n g ,  d o e s  
n o t  e q u a l  c o n s t r u c t i o n .  H o w e v e r ,  c o n s t r u c t i o n  m a y  
n o t  h a v e  o c c u r r e d  a l l  a t  o n c e .  R o a d  m a i n t e n a n c e  
o f L a n  e o u a l s  i m p r o v e m e n t ,  o r  e v e n  c o n s t r u c t i o n .



I n c r e m e n t s  of m a i n t e n a n c e  o v e r  s e v e r a l  y e a r s  may 
e q u a l  c o n s t r u c t i o n .  W h e n  p u b l i c  f u n d s  h a v e  b e e n  
s p e n t  on the r o a d  it m a y  be a p u b l i c  r e ad. W h e n  
the h i s t o r y  of a r o a d  is u n k n o w n  o r  q u e s t i o n a b l e ,  
its m e r e  e x i s t e n c e  in a c o n d i t i o n  a d e q u a t e  f o r  
p u b l i c  u s e  m a y  be e v i d e n c e  th a t  c o n s t r u c t i o n  has 
t a k e n  pl a c e .

b. A h i g h w a y  is f r e e l y  o p e n  to 
e v e r y o n e .  R o a d s  t h a t  h a v e  h a d  a c c e s s  r e s t r i c t e d  
to the p u b l i c  by  l o c k e d  g a t e s  o r  o t h e r  m e a n s  m a y  
n o t  b e  p u b l i c  h i g h w a y s .

c„ T h e  c o n s t r u c t i o n  of a p u b l i c  
h i g h w a y  on u n r e s e r v e d  p u b l i c  l a n d  m u s t  ha v e  
o c c u r r e d  p r i o r  to O c t o b e r  21, 1 9 7 6 .

d. A S t a t e  has to h a v e  a p r o c e d u r e  
to c o n f i r m  the R . S .  24 7 7  p u b l i c  ' h i g h w a y
r i g h t - o f - w a y  p e r m i t .

18. T h i s  M O U  e s t a b l i s h e s  the s t a t e ' s  p r o c e d u r e  to c o n f i r m  the 
RS 2 4 7 7  a n d  t h e r e b y  f u l f i l l s  i t e m  d in p a r a g r a p h  17 a b o v e .

19. D N R  s h a l l  p l o t  e a c h  RS 2477 r i g h t - o f - w a y  a s s e r t e d  on t h e i r  
l a n d  s t a t u s  p l a t s .

20. N o t h i n g  in this M e m o r a n d u m  of U n d e r s t a n d i n g  s h a l l  o b l i g a t e
a n y  p a r t y  in the e x p e n d i t u r e  of funds, o r  f o r  f u t u r e  p a y m e n t s  of
m o n e y ,  in e x c e s s  of a p p r o p r i a t i o n s  a u t h o r i z e d  by la w .

'21. E a c h  p a r t y  a g r e e s  t h a t  it .will be r e s p o n s i b l e  f o r  i t s  o w n  
a c t s  a n d  the r e s u l t s  t h e r e o f  a n d  e a c h  p a r t y  s h a l l  n o t  be r e s p o n s i b l e  
f o r  the a c t s  of the o t h e r  p a r t i e s ;  a n d  e a c h  p a r t y  a g r e e s  'it w i l l
a s s u m e  to i t s e l f  risk a n d  l i a b i l i t y  r e s u l t i n g  in a n y  m a n n e r  u n d e r  t h i s  
a g r e e m e n t .

22. N o t h i n g  in th i s  M O U  is i n t e n d e d  to l i m i t  a g e n c y  o r  
i n d i v i d u a l  r i g h t s  to n o r m a l  a d m i n i s t r a t i v e  o r  j u d i c i a l  a p p e a l  
p r o c e s s e s .



23. N o t h i n g  h e r e i n  is i n t e n d e d  to c o n f l i c t  w i t h  F e d e r a l /  S t a t e  
o r  l o c a l  l a w s  o r  r e g u l a t i o n s .  If t h e r e  a r e  c o n f l i c t s ,  this a g r e e m e n t  
w i l l  be a m e n d e d  a s  s o o n  a s  p r a c t i c a l  to b r i n g  it i n t o  c o n f o r m a n c e  w i t h  
c o n f l i c t i n g  l a w s  o r  r e g u l a t i o n s .

24. I t  is u n d e r s t o o d  b y  a l l  p a r t i e s  t h a t  i n d i v i d u a l  c i t i z e n s  
m a y  b e  e n t i t l e d  to a s s e r t  r i g h t s - o f - w a y  u n d e r  RS 2 4 7 7  n o t w i t h s t a n d i n g  
t h i s  a g r e e m e n t .  N o t h i n g  in this A g r e e m e n t  s h a l l  a f f e c t  the r i g h t  of 
p r i v a t e  c i t i z e n s  to a s s e r t  r i g h t s - o f - w a y  u n d e r  RS 2 4 7 7  i n  c o n f o r m a n c e  
w i t h  a p p l i c a b l e  l a w .

D e p a r t m e n t  of N a t u r a l  R e s o u r c e s

Da te • * 7  /  Z i ^  , 1 9 8 4

/
L a n d  M a n a g e m e n t  •

25. T h e  e f f e c t i v e  d a t e  of t h i s  a g r e e m e n t  s h a l l  be f r o m  the 
d a t e  of f i n a l  s i g n a t u r e .  T h e  a g r e e m e n t  s h a l l  r e m a i n  in e f f e c t  u n t i l

Da te

a /
H. G l e n z e r ,  /0eputy 
N o r t h e r n  R e g i o n ,  
Fa cil i ti^s

C o m m i s s i o n e r ,
A l a s k a  D e p a r t m e n t of

1 9 8 4

P u b l i c

Da te 

T r a n s p o r t a t i o n &
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IN l i n Y  X i r z *  TO

U n ite d  States Departm ent o f  the Interior 2300 (932)

BUREAU  OF LAND MANAGEMENT

A la ika Stata Offica 
701 C S trw t, Box 13 

Anchorage, A laska 9 9 5 1 3

September 7, 1934

Memorandum

To: Member of ALUC

From: State Director, Alaska

Subject: R.S. 2477 Issue Paper

Tr a n s m i t te d  herewith is an issue paper which sets forth 3LM's policy on R.S. 

2477 rights-of-way. The policy has been altered enough in recent years to 

allow us to note these claims on our records provided the State takes the 

initiative and files an application for notation which meets the criteria set 
out in the issue paper.

In the absence of the State formally asserting its rights under the Statute, 

3LM has no choice but to consider the lands involved to be vacant public lands 

without e stablished public access. 3LM has had numerous discussions with the 

State concerning R.S. 2477 and the State is well aware of our policy and 
p r o c e d u r e s .

Enclosed is a draft MOU between cur Fairbanks District Office and the State of 

Alaska which is intended to facilitate the policy set out in the issue paper. 

Also enclosed is a copy of our BLM Manual section on R.S. 2477 and a copy of a 

Regional Solicitor's Office m emorandum to the 3uraau of Indian Affairs dated 
May 21, 1980.

The Fairbanks District Office and the State of Alaska, Department of 

Tr a ns p o r t a t i on  and Public Facilities, Northern Region have been working on 

this Draft M O U  for sometime now and have established a good working document 

which fits w ell within the constraints of our regulations.

Our first preference would be to have the cooper a t iv e  State Federal work on 

R.S. 2477 started in Fairbanks proceed. However, we would not object to the 

Council taking this matter under its wing if this is w hat the State wishes. 

Under any circumstance, the State must clearly take the leadership role.

Michael J. Penfold 
State DirectorEnclosure (1) w /Exhibits I, II, and III

& l-tA F b S iT io N



3LM 9/7/3

Issue Pacer - R.S. 2477 Roads and Trails

Under DOI existing authority ana policy, it is the responsibility of the State

of Alasica to officially assert its claimed rignts by filing applications for 

notation of sucn rights-of-way on our records. Sucn applications in addition 

to providing tne information required to shew the nignway meets tne fcur 

criteria set out below must provide a plottaole d escription of the facility so 
that BLM's records can be properly notea.

The Act of July 2b, 1366, R.S. 2477 (43 U.S.C. 932) provided:

"The right-of-way for the construction of hignways over puolic lands not 

reserved for puolic uses, is hereov granted."

This statute, which was repealed by the Federal Lana Policy and Management Act 

(FLPMA) of Octooer 21, 1976, 90 stat. 2743, nas oeen interpretea as granting a 

rignt-of-wav for puolic use over puolic land without limiting tne mec.aoa of 

estaolishment of tnat right-of-way. The grant becomes fixea wnen a p u d i c  

highway is definitely estaolisnea in one of tne ways authorized oy tne laws of 
tne State where the land is located.

The Act (R.S. 2477) did not specify tne extent of tne grant, the width of the 

right-of-way, or the nature of the rignt conveyed. Since the Department does 

not grant sucn r i g n t s - o f - w a y , it has consistently held tnat it nas no 

authority to adjudicate claims mace under this Act. Therefore, 

acknowledgements of sucn claims nave not oeen inserted in Federal Land 

Patents. The courts have held that reservation of an R.S. 2477 right in our 

patents is not necessary to valiaate or procect rights-of-way created under 

tne statute.

In craer to facilitate proper management oi the puolic lana, the Department 

has to have sound transportation plans. It is, therefore, necessary to 

identify all puolic roads in a given area. To facilitate sucn identification 

the Bureau of Lana M a nagement nas recently been given authority to note 

claimed R.S. 2477 highways (roads, trails, etc.) on its official status plats, 

provided that requests for notation meet the following criteria:

1. In oraer for a valid right-of-way to exist, tnere must have been

actual construction of a nighway. Mere use, planning, or survey is 

not considered construction. However, construction of the highway 

need not have occured all at once. Road maintenance often equals 

improvement and even construction. When the history of a road is 

questionaDle, it's existence in a condition adequate for puolic use 

may constitute evidence that construction has taxen place.

2. The highway is free and open to tne puolic at large.

3. The construction of the highway on unreserved puolic land must have

cccurrea prior to repeal of R.S. 2477 on Octooer 21, 1975.

4. The State must have a procedure to confirm tne R.S. 2477 puolic

nighway rignt-of-way grant.

Enclosure 1
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2

O nce the State a pplication is received, 3LM has the responsioility to assure 

tnat the lands covered by the claimed right-of-way were, on tne date of 

establisnmenc of the highway, unreserved public lands. If the information 

submitted by tne State meets the four criteria acove, 3LM assumes (it does not 

adjudicate the claim) that the road is a bona fide R.S. 2477 highway. The 3LM 

then acknowledges the State's claim and plots tne rignt-of— ^ay on its records.

Any uses otr.er than for highway purposes within the boundaries of an R.S. 2477

right-of-way must oe permitted by BLM by a separate right-of-way grant. It

should also oe noted that the R.S. 2477 grant extends only to the right-of-way 

itself, it does not incluae ancillary facilities such as material sources and 

stockpile areas.

The Fairbanks District of 3LM is c u rrently working on a Memorandum of 

Understanding witn tne State of Alaska, Department of Transportation and 

Public Facilities. This MOU is intended to facilitate notation of the State's 

claimed R.S. 2477 rights on 3LM's official records.

BLM has no oojection to elevating this MOU to State level if the Council so

desires. However, even if the MOU is elevated to State level, 3LM cannot by 

law or regulation note the State's R.S. 2477 claims to its records until the 

State DOT/PF files a formal request for notation accompanied by a plottable 

description and a date of appropriation. The initiative to begin tne record 

notation process rests with the State.

Further, until tne State offic i a l l y  identifies its claimed R.S. 2477 rignts, 

so they can be noted on the records, Federal agencies have no recourse but to 

treat the lands involved as if they were free arid clear of e n c u m D r a n c e s . As 

an example, numerous contacts were made wicr. the State of Alaska during the 

planning process on the Steese NCA and the White Mountains MRA. At no time 

has the State of Alaska identified any R.S. 2477 claims within these planning 
areas.



IK ■ t PL Y K f t l  TO

United States Department o f the Interior 2300 (932 i
B U R E A U  O F  L A N D  M A N A G E M E N T

Ala i ka  State OHice 
701  C Street ,  Box  13 

Anchorage,  Alaska 9 9 5  13
^  £  C  £ y

N o v e m b e r  2 3 ,  I 9 3 i  0 £ G  2  ^  °

Instruction M e m o r a n d u m  No. A K - 3 5 - 7 2  

Expires 9/30/ 35

To: DM' s  and DSD' s

From: State Director, Ala s k a

Suoject: N o t a t i o n  of R.S. 2477 R i g h t - o f - W a y  A s se r t i o n s  on tne Public Lana Records

This m e m o r a n d u m  is intended to s u p p l e m e n t  manual g u i d a n c e  on n o t a t i o n  of 

R.S. 2477 r i g h t - o f - w ay  assert i o ns .  Tne BLM ma n u al  policy on n o t a t i o n  of c l a i m e d  

R.S. 2477 is intended to f acilitate BL M  m a n a g e m e n t  cf those lands it 

administers. BLM needs a sound t r a n s p o r t a t i o n  plan in o rder to e f f e c t i v e l y  

manage those public lands it a d m i n i s t e r s ;  therefore, it is n e c e s s a r y  to 

iaentify e x i s t’ng access routes on the B u r eau's o f f i c ia l  records.

Notation of any p a rticular R.S. 2477 a s s e r t i o n  of right to tnese records is 

d i s c r e t i o n ar y .  The ma n ua l  m e r e l y  pr o v i d e s  3LM a p r o cedure of noting R.S. 2477 

claims on its records, if B L M  a g r e e s  that the a s s e r t i o n s  h a v e  at .least p o t e n t i a l  

validity. The man u a l  pr o c e d u r e  is not intended to force BLM to note a s s e r t i o n s  

it be l i e v e s  to oe q u e s t i o n a b l e  or invalid.

It should, however, be r e m e m b e r e d  that an R.S. 2477 g r an t  is c r e a t e d  by taking.

The rights a c q ui r e d  t n e r e u nd e r  attached- i m me d iately when the f a c i l i ty  was first 

a p p r o p r i a t e d  or c o n s t r u c t e d  u n d e r  the statute. Once a r i g h t - o f - w a y  is 

e s t a bl i s h e d  under R.S. 2477, it may be aba nd o n e d  only under p r o c e d u r e s  

e s t a o l i s h e d  by State law.

The BLM sn o u l a  worn with  tne S tate of A l a s k a  to identify those e x i s t i n g  a c c e s s  

roads and trails which may be p o t e n t i a l l y  valid R.S. 2477 a s s e r t i o ns .  W h e n  BLM  

agrees that a right may e x i s t  (i.e. the as s er t i o n  may be valid) under tne 

statute, it should note the a s s e r t i o n  on its o f f i c i a l  land s t a t u s  records. If 

BLM does n o t  agree that the r ight may exist, tne a s s e r t i o n  s h o u l d  n o t be n o t e d  

to the records. BLM's n o t a t i o n  of a p o t e n t i a l  right does n o t  v a l i d a t e  an i

invalid a s s e r t i o n  and its failure to note a valid a s s e r t io n  does n o T v o i d  s ucn 

assertion. The actual v a l i d i t y  or null it y  of an R.S. 2477 a s s e r t i o n  can o n l y  be I 

d e t e r m i n e d  by a court of c o m p e t e n t  jurisdiction. *

If an R.S. 2477 is asser t e d on a road or trail h i s t o r i c a l l y  used o n l y  as a 

w i n t er  trail and use beg i n s  to o c c u r  dur i n g  the o'tner seas o n s  w h i c h  c a u s e s  

e n v i r o n m e n t a l  damage, BLM's recourse is to try to ge t  the S t a t e  to m a i n t a i n  the 

trail or for BLM to sue for d a m a g e s  on Feaeral lands. S e a s o n a L i t y  of use sho u l d
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be defi n e d  by the type of use w n i c h  e x i s t ed  at the time the trail or road was 

e s t a o l i s n e d  or appropriated. The b a c k g r o u n d  and hist or y  of the trail may need 

to oe c h e c k e d  to dete r m i n e  if us e  has D een s ea sonal.

BLM will  note p o t e n t i a l l y  v alid R.S. 2477 a s s e r t i o n s  o n l y  ac r o s s lands which it 

adm in i s t e r s .  Not a t i o n s  w i l l  no t  be made on lands w i t h d r a w n  for otner agency 

use, u n l e s s  BLM has an M O U  r e g a r a in g  n o t a t i o n  w i t h  tnat a g e n c y  having 

ju r i s d i c t i o n  over the land. A s s e r t i o n s  of ri gh t s  w i l l  not be noted on land 

w h i c h  have oeen Interim C o n v e y e d  or P a t ented to a Native C o r p o r a t i o n  or 

T e n t a t i v e l y  A p p roved or p a t e n t e d  to the S t a t e  of Alaska.

The BLM d o e s  not neea c o m m e n t  or c o n c u r r e n c e  frcm Native C o r p o r a t i o n s  to note 

as s e r t i o n s  on lands that it m a n a g e s  (including lands that are m er e l y  selected by

sucn corpora t i o ns . )  3L M  is o n l y  a c k n o w l e d g i n g  a c l a i m  of a valid existing rignt

to such lands. Sucn an a c k n o w l e d g m e n t  d oes not c h a n g e  the v a l i d i t y  or inval­

idity of the right. T h e  e x i s t e n c e  of suc n  a p o t e n t i a l  right w i l l  not be c i t e a

in any c o n v e y a n c e  d o c u m e n t  as an encu m b r a n c e.  A  Nat i v e  C o r p o r a t i o n  is free to 

~ c h a l l e n g e  the assertion, in co u r t,  af t e r  it a c q u i r e s  title.

3LM wil l  n o t  s p e ci f i c a l l y  r e f e r e n c e  an R.S. 2477 cl a i m ,  a s s e r t i o n  or n o t a t io n  in 

the aeeos or patents it issues for any c l a i m  or entry m a c e  under the public lana 

laws, unless tne inclusion of a r e f e r e nc e  to suc n  c l a i m  has oeen agreed to, in 

writ i n g  by all affected parties.

There may b e  situations w n e re  the State of A l a s k a  may find it a d v a n t a g e o u s  to 

acqu i r e  a righ t- o f - w a y  under T i t l e  V of the F e d e r a l  Lana P o l i c y a n d  M a n a g e m e n t  

Act in lieu of an R.S. 2477 n o t ation. Patents for encries m a c e  after g r a n t in g  

of a T i t l e  V r i g h t-of-way are m a d e  s u b j e c t  to the r i gh t-of-way.

It should a l s o  be noted that the B L M  c a n n o t  im po s e  r e s t r i c t i o n s  or sti p u la t i o n s  

restri c t i n g the use of an R.S. 2477 toad or t rail for those p u r p o s e s  a u t h o r i z e d  

by statute. Only the State c a n  impose r e s t r i c t i o n s  on s ucn uses. However, R.S. 

2477 did no t authorize tne c o n s t r u c t i o n  of n on- a c c e s s  f a c i l i t i e s  such as 

powerlines, pipelines, etc. S u c h  facilities, if not c o v e r e d  by a grant e e  

r i g h t - o f - w a y  c o n s ti t u t e  u n a u t h o r i z e d  use.

In d e c i d i n g  whet h e r  to note an a s s e r t i o n  on the 3L M  records, BLM may p e r f o r m  a 

field e x a m i n a t i o n  and/or p r e p a r e  a report to s u o s t a n t i t a t e  its d e c i s i o n  as to 

d i s p o s i t i o n  of the assertion. However, s uch a c t i o n  is not required.

Distr ibut i o n : 

D-OSC (D-558A)

Ac t i n g
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From: David S. Case
A t t o r n e y / A d v i s o r

Subject: Rights of W a y  on A ll ot m en t s
R.S. 2477 and Other Access Questions

I. I NT R ODUCTIO N

A . Yo u r R.eouests ~

O v e r  the last twelve m onths you have directed three 
ccinicr. rec ue s ts  to this office re g ardin g access to and 
across N a t iv e  allotments. Your first request (dated May 
1975) asked about the effect of Na ti ve occupancy on the 
es ta b li s hm en t  o z s e c t i o n  line road easements under R.. S .
Your second req u es t  (dated Ju l y 6, 1979) was for general 
guid an ce  abouc the m e t h o d  for ass u r in g access tc lanciou 
Nati v e allotments y o u  had ad vert i se d  for sale. You also 
asked if you have to d isclo se  any access prcu_anc m  your 
sale a d v e r t i s e m e n t . W i t h  re sp ec t to R.S. 2477 easements, 
you a sk ed  w h e t h e r  a s e c ti o n line eas ement foe public access 
w c u l d  suffice for priva'ce access to an otherwise landlocked

22,

1 -r ! i

kec

— ' The re quest was ent it l ed  "Effect of Sta tutory R e s e r v a­
tions on N a t i v e  A l l o t m e n t s "  and was ‘answer ed in a manortniu::: 
by Dennis Hope we ll  of this office, dated September 4. 1975. 
The se cti on line e a s e m e n t  questi on  was specifically excluded 
from that response p e n d in g  this reply.
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allotment:. Your final re qu es t (dated April A, 1980) reduced 
co its essentials, asked w h e t h e r  the Xr.cian right of way~ 
laws and r egula ti on s apply when the right of way on or 
through a c er t i f i e d  a l l o t m e n t .coincides w i t h  a surveyed 
s ection line easement a r gu ab ly  granted under R.S. 2477.

5. R.S. 2477 in Brief

R.S. 2477 is an 1365 Act "granting" highway rights of 
w ay  over public lands in the following deceptively simple 
t e r m s :

le r i g h t - o f - w a y  for the const ru ct ion of highways eve: 
ibiic lands, not re served for public uses, is hereby

The 
pub!
granted. A ct  of Julv 25, 1365, c. 262, sec. 3 14
Scat. 253

This act was i ni t ia ll y c od ified as Revised Statute (R.S.)
2477 and later as 43 U.S.C. 532. It was repealed by Section 
7Gc(a) of the Fe deral Land Poli cy  and Management Act (FLPMA) 
of O c t o b e r  21, 1976, ?L 94-576, 90 Scat. 2742, 43 U.S.C.
1701, at s e c .

• . ’

Your questions focus on the section Line easements 
a p p r o p r i a t e d  by the T e r r i t o r y  and State of Alaska under this 
federal a ut h or i z i n g  legislation. The State statute a p p r o p r i­
ating the section line ea se me nts is codified as Alaska 
S t a tu te  (AS) 19.10.010. However, the the R.S. 2477 grant 
includes other ki nds of rights of way other than those 
a p p r o p r i a t e d  u nd er  this statute. On the ocher hand, you 
sho uld noce that the R.S. 2477 grant is s'pecifically limited 
to rights of way over "pub li c lands." The latter point is 
signif icant, be ca u se  it is our opinion that Alaska Native 
use and o c c u p a nc y s u ff i ci e nt  co qualify for a certificate of 
a ll ot ment is also s u ff i ci e nt  to w i t h d r a w  the land occupied 
from "public  land"— S'tatus

Finally, the St at e' s acceptance of the R.S. 2477 grant 
al ong s e c ti o n lines has had an o n - a g a i n , off-again history 
that must be taken into accoun t when determining whether the 
c a s e me n ts  grant ed  under R.S. 2477 have ever been accepted by 
che Scace. Thus, the answer s to your questions require some 
b a c k g r o u n d  in the m e a n i n g  of che term "public lands" and in 
che h i s t o r y  of the a p p l i c a t i o n  of R.S. 2477 in Alaska. In 
order to give seme d i r e ct i on  co that discussion, however, we 
have p r o vi d ed  short answers to each of the questions posed 
in vc ur  toinion r e c u e s c s .



II. SHORT ANSWERS

We agree wi t h che co nc l us i on  expressed ar page 2 cf 
your o p i n i o n  request: about: che effecc of Native use and 
o cc u p a n c y  on che e s c ab l is hm e nc  of a seccion line easement. 
However, we w ou l d scace your conc lu si on more cefinicelv; ££i 
u s e - a n d  oc cu p a n c y  were i n iciaced  |fcer^urvey^jsiche"secni&nSi-'t 
l°IhSV then the section-*line; easement:''is^superior co che 
al Lo cc ee 's  rights and..-a..right-of-way across che- aliocmenc 
does noc req ui re  che co nse nt of che alloccee or a grar.c free, 
the U n i c e d  S c a r e s . If u s e - an d  oc cupancy began any°cir.e 
b efore che survey, Chen che easement can only be granted 
w i t h  che consent  o f .t he .a lloccee  and according co che 
applic a bl e  Indian right of way laws.

3. Julv 5, 1979 Racues c

We k n o w  of no pr inciple re q u ir i ng  you co disclose 
w h e t h e r  or noc there is access co advertised p a r c e l s ; f u r t h e r­
more, o t h e r w i s e  val id  seccion line casemencs can be u se d to 
provide p r i va c e access, d u g  they are also open to che public. 
Under seme circu ms ta nces, however, easements by necessity 
can be implied across o th e r w i s e  un encumber ed  lands- co afa cr d 
privace access co land lo ck ed parcels,

0. Anril 4. 1930 Recuesc

W h e t h e r  cite Indian ri ght of way laws apply to a Native 
al l ot m en t  depends on w h e t h e r  the allottee commenced use ar.s 
o c c u p a n c y  b ef o re  or after a seccion Line right cf way was 
a p p r o p r i a t e d  by  survey.

h i . d i s c u s s i o n

A. R.S. 2477

1. H i s t o r v  and Purpose of R.S. 2 A 7'/

U.S. Sup r em e .C ou r c and Wi nc h  Circuit cases have cast 
some doubc on w h e t h e r  R.S. 2477 applies in Alesha. A 
n a r r o w  readi ng  of che U.S. Supreme Court's opinion in C .-acral 
P a ci f ic  Ra ilway Co. v. A l a m e d a  C o u n t y , 2S1 U.S. 161 (1v__, 
and che Ninth Circuit's later dec ision in U .S. v . D u n n . :."z 
?.2d 133, 115 (9th C i r . 1973) w o u l d  indicate that P..S. 2177

A . Mav 22. 1979 Recuasc



was only a reccgr.i“icn of p r e - e x i s t i n g  right3 rather chan a 
granc -or n ew  rights. St r ic t l y  construed, this interpretation 
c o u l d  m e a n  chat R.S. 2477 was ne v er  ap plicable to Alaska," 
since ic was e n a ct ed  in 1366, one year prior co the purchase 
of the Territory.

»

The T e r r i t o r i a l  and State cases, on che other hand, 
c o n s is t en tl y  c h a ra c te r is e R.S. 2477 as "in effect, a standing 
offer from che federal govern me n t"  for the granc of a ri*~hc**= 
of way, Girves v,, Ke na i Pe n i ns u la  B o r o u g h , 535 P . 2d 1221?
1225 (Alaska 1975)'. Under cnis inte rp re tation,  the right of 
way has be en  held co come into ex istence upon the "-ccaptar.ee" 
of che scanding offer. See 3eraer v. Q h l s o n . 9 Alaska *239 
(D. A l a sk a  1928); Clark v. T a v r o r , 9 A la s ka  293 (D. Alaska 
1933) ; Uni te d States v. R o c c e  ̂ ITJ Alaska 130 (D. Alaska 
1941); Scace v. rowler^ 1 Alas. L.J. 7 (April 1962)*;
H a m m e r I v  v. D e n t o n , 3o9 P . 2d 121 (Alas. 1961). Given the 
w eight or au c n or i ty  in this j u ri sd i c t i o n  and che historical 
reliance placed upon R.S. 2477 in Alaska as a source of 
rights of wa y  across the public domain, we are unwilling to 
co nc lu de that the statute has no appl ic ability to Alaska.
We suspect chat if the q u e s t i o n  were- squarely presented to 
che N i n t h  Ci rc ui t  Court of Appeals it w o ul d  agree.

It has been h e l d’ that'R.’S V  24-?-?-rirbtr becih:k^apmlri:r^>le 
in A l a s k a  by the O r g a n i c  A c c  ox May--17'; 1884',’ ’22r’Stat-~*-I-4^ 
w h e r eb y  Al aska first b e c a m e  arr organ izedi-terricory, •
9 of chat Act, among o t h e r  -things-,'' ''pYcvided-'the'2^h^^-2vs~7t 
che U n i t e d  States- be extended- Co the- Territrotm/7b f ,
U.S. v . R o g g e , 10 Alaska, suora at 147. As noted previously, 
R.S. 247 7 is c o ns t ru e d as a scandir.g^offar from the federal 
g ov er nment for che cre at i on  of a right of way, Girves v. K-enai 
P en i ns ul a B o r o u g h , 536 ?.2d, suora at 1225. Under this 
construction, it has be en  he ld chac che offer can be a ccepted  
(and che right of way created) either (1) by a -positive act 
of che scace or te rritory clearly  ma n if e s t i n g  an intent to *, 
acceDt che offer, Hamm er l v v. Denton, 359"?.2d, suora at 123".-

1/ Accord: „ W i l de r ne s s S o c i e c v  v. Morton, 479 ?.2d 342, 832 
(D.C. Cir. 1973), cert, d e n ’d. 411 U.S. 917.



°r (Z-^rra^'-public use of che ri ghc of w ay  for such a period 
cf-ris<a^WsTef^rddr such con dicions  as co prove chac che offer 
has been.’faccepced, id.

S c a c u c o r y  accapcar.ce of che granc, formal expression cr. 
che pare of public  offici al s of an incencion co conscrucc a 
h i g h w a y  or accual publ ic cons crucc ion cf a highway rr.ay all 
ccr.s cicuce a cc e pc a nc e  of che R.S. 2477 granc by che "positive 
acc" of che a p cr o p r i a c e  pub li c auchoricies. Thus, in’Girves, 
s u o r a , che A l a s k a  Supreme Courc held chac AS 19.10.CIO 
(e sc a bl i sh in g  a h i gh w ay  eas em en c along all seccion lines in 
che Scace) was sufflc ie nc  Co e s ca bl ish a righc of way alcr.g 
che b o u n d a r y  of .plainc if f1s h o m e sc ca d  coinciding wich a 
s u r v e y e d  seccion line. In Wild er n e ss  So ciecv v. Horror.. 479 
? . 2 d  342 (D.C. Cir. 1973) ,_ T E  was held chac che Scace's 
a p p l i c a c i o n  co che B u r e a u  of Land Mnn ag e m en c  co conscrucc a 
" p u b li c  highwa y"  fro m che Y u ko n  River co Prudnoe Bay, along 
w i c h  e n ab li ng Scace legislacion, was sufflcienc co escablish 
an acoe?car.ce of che federal granc. In addicion, c r ' accual 
c c n s c r u c c i o n  or publ i c maincer.ance of a highway may conscicuce 
accep car.ce. See Moulcor. v. I r i s h , 213 ?. 2d 105 3 (Hon can a 
1923), c c n s c r u c c i o n  or highways; Screce r v. Scalr.akar, S3 NVJ 
47 (N eb raska 1901) ,*pub li c m a i n c e n a n c e  ar.c irr.provemer.c of 
h i g h w a y s .

Public use (somecimes called "a-ublic user") may also 
ccr.scicuce ac c ep ca n ce  of che grant: in che absence cf any 
p c s i ci v e of f ic i al  acc. W h e c h e r  any cl aimed use ccr.s cicuces 
a cc e pc a n c e  of che granc, h o w e v e r , is a question c: face co
be dec i de d  by che courc. Ic appears chac concir.ued and
c on s i s c e n c  use of a righc of way across che public lands by 
ev en  one p e r so n  wi c h an incercsc in chc lands co wh ich che 
road gives access m ay  -be suff lc i e nc  co es cablish public 
user, Scace v. F o w l e r , 1 Alas. L.J., suora ac 8 (April 
1963). See arso H a m e rl v  v. Per.cor., suora ac 125. However, 
che A l a s k a  Su pr em e Cou rc  has held chac mere dosulcory or
o c c a s i o n a l  use cf a ro ad  or crail dees noc creace a public
m ^««u• t«  ̂j 3/

v
2477

Cf  c our Si

J

i, ic is r.c longer possible 
ar.v of chose mechoda. beuai

co narcoc c. 
R.S. 247:

re r ee l ed  by F L P M A , suora , ir. 19 7 6



2. Al lotm e nt s  As "P ublic Lands"

3y its c e r m s , R.S. 2477 is only an o ffer for a rishe of 
way across "p ub l i c l a n d s .” In di sc us si n g this term. in”che 
context of R.S. 2477, che Alas ka  Supreme Courc has n o z e d :

The t e n  "p ub lic lands" me ans lands w hi c h are open co 
se ccl am en c or ocher di sp c si c io n  under che land laws of 
che Uni ce d Scaces. Ic does noc encompass lands in 
w h i c h  che righ cs of che p u bl i c have passed ar.c which  
have be co me  subjecc co individ ual righcs of a secular.
H a m me rI v  v. D s n c o n , suora ac 123.

Begi nning w i c h  che 1384 Or ga ni c  Acc, previous ly  discussed, 
Congress has s p e ci f ic a ll y pro vi d ed  for che prccaccicn cf 
lands used or o c c u p i e d  by A l a s k a  Natives. Section 3 of che 
Organi c Acc o r o v i d e d  in o a r c :

Thac che Indians or o cher persons in (Alaska] shall r.cc
be a i s c u r b e d  in che p o s s e s s i o n  of any lands actually in
cheir use or .occupation or n ow cl aimed by them but c h e • * 
terms u n d e r  w h i c h  such persons may acquire cicie to ».■
such lands is r e s e r v e d  for fucure legislation by Congees s.-

Federal d e c i s i on s  have long r ec o gn i ze d  che statutory pro te c ti on  
afforde d A l a sk a  Nat ive use and occupancy. S e e , e.g., U.S. v .
B e r r i s a n , 2 A l a s k a  442 (D. Alas. 1904); U.S. v. Ca dz c w" 5 
A l a s k a  125 (D. A l a s . ' 1914). D e p a r t m e n t a l  regulations and 
polic y r e i n f o r c e  the scacuces. S e e , e.g., 43 CFR §§ 2091.1(e), 
2091.2-1, 2091.5, 2091.6-3; see also Gover nment An orooria ci on  
of R j g h t s - o f - W a v  in A l a s k a , O p i ni o n or the Associate Solicitor, 
Public Lands (M -36595, M ar ch  15, I960, copy attached).

In an a logou s c i r c u m s t a n c e s , chc U.S. Supreme Courc has 
c on s i st e nt ly  r e c o g n i z e d  chac r a i l ro a d land grants are r.cc to 
be c o n s t r u e d  in de ro g ac i cn  of Nati ve  use and occupancy

Si mi l ar  p ro v is i on s aoocar in che following acts: Acc cf
Ma rc h 3, 1391, c. 561, 2 6 * Scat. 1095. § 14; Homestead Act of
Hav 14, 1393, c. 299, 30 Scat. 412, $ 7; Act of June 3. 1)00,
c.' 73c, 31 Star;. 330, 5 27.

i
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rights. That is p a r t i c u l a r l y  true w h er e chose rights have 
be'en p r o c e c c e d  by creacy, Le ave n wo rt h  L i C R  Co. y. United 
S t a t e s , 92 U.S. 733 (1375), or specific scacucory exceptions, 
Butte v. N o r t h e r n  Pac if i c Ra ilway C o . , 119 U.S. 55 (1385).
See g e n e r a l l y , care en v. N or th er n Pacific Railway Co. . 145 
U.S. 535, 54 0-543 (Io92)_. Most significantly, the U . S .
Supreme Co ur t has sp e ci f ic a ll y pr o tected  rights of individual 
Native o c c u p a n c y  again st  co mp et ing federal grants even in 
the ab se nc e of any s ta t ut or y or treaty protections where 
these r i g h t s  f l o w  "from a settled g overnmen t policy."
Cramer v. U n it e d S t a t e s , 261 U.S. 219, 2-9 (1923), Wh ether 
from che sc a cucory  p r ot e ct i on  afforded in che 1884 Organic 
Act and the oc h er  le gisl at io n specifi ca ll y noted or from the 
settled g o v e r n m e n t  p ol i cy  of protecting A la s ka  Native use 
and occup an cy, we chink it is clear that lands used and 
o c c u p i e d  by in di vi du a l A la sk a  Natives are not "public lands" 
wi th i n  the m e a n i n g  of R.S._ 2477 and that the R.S. 2477 grant 
cannot a t t a c h  d uring  any p e r io d  of such occupancy.

3. Act s A c c e p t i n g  the P.. S. 2A7 7 Grant

(A) Se c ti o n Line E a s e m e n t s . You ha v e  noted that AS 
15 .10.010 e s ta o li s ne s rights oi way of v a r y i n g  widths along 
the s e c t io n  lines in the State. As no t ed  earlier, the 
Alas ka S u pr e me  Co urt has co n cl u de d  this statute is a pos it iv e 
off icial act c o n s t i t u t i n g  acceptance of che R..S. 2477 grant, 
G i r v e s , s u o r a . The T e r r i t o r i a l  statute ac cepting the grant 
was o r i g i n a l l y  e n ac t ed  on April  6, 1-923 (19 SLA 1923), buc 
was s u b s e q u e n t l y  r e p ea l ed  (perhaps inadvertently) on Janu a ry  
IS, 1949. Op. Ak. Act*/. Gen. No. 7 nc 3 (December 13,
1969). The statute  was s ub se q u e n t l y  r e e n a c t e d  in substant ial 
its pres e nt  for m by the 1953 T er ritoria l legislature (Acc cf 
Ma rch 21, 1953, 35 SLA 1953). Id. Thus, whether a section 
line e a s e m e n t  has attac he d to Na ti ve o c c u p i e d  :;land must be 
vi ewed a g a i ns t the ba ck dr o p of the dates of M ative occupancy 
and che dac es du ri n g w hi c h Alaska's accep ca nc e of the granc 
was in effecc. The section li n e easements could only attach 
to lands ne t  o c cu p i e d  by N a t i v e s  between the daces of A p r i l  6 
1923, and Ja nu ary 18, 1949, and from Ma rch 21, 1953, forward.

A d d i ti o na l ly , by the terms of the State statute, che 
a cc ep ta nc e  is de p e nd e nt  on the existence of a "section 
line." In tne O p i ni o n p re v io us l y noted, che State A tt or ney 
Ge neral also co nc l u d e d  that for the R.S. 2477 grant to 
a tt ac h  u n d e r  the statute, che "public lands must be s urveye d 
and sect io n  l i n e s ra s c e r t a i n e d ," id. at 7. Nc agree wit h 
this c o n c l u s i o n ; therefore, you mu.se also determine wh et her
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'Che lands In qu es t io n  were subject to indiv id ual Native use 
■ -and'occupancy on the d a t e ' the*;s«c.cion. Lina was-actually

(B) O t h e r  O f f i c i a l  Acts of A c c e p t a n c e . As noted 
earlier, other or ri c ia l  accions (i.e., construction, repair, 
dedications, etc.) can const it ute official accepcance of che 
R.S. 2477 granc. W h e t he r such official action has created 
an R.S. 2477 right of way will have co be determined on a 
ca se - by -c as e basis.

(C) P ub l ic  U s e r . Rights of w a y  c l aimed  to have beer. 
c a/.Lhy»-ouniic use m u s t  al so  he de t er m i n e d  ‘OTi’Ta case-by- 
c a s e 1 b a s i s .* On the one extreme, an obvious public road 
estab l is h ed  p ri o r to Nat iv e use and oc c u pa n cy  would certainly

.be su ffi ci e nt  to con st i t ut e  acceptance of the R.S. 2477 
grant; see State v. F o w l e r , 1 Alas. L.J. 7, s u o r a . Or., the 
ether extreme, ic is equally clear that desultory or o c c a­
sional use of a road'..cr trail by individua ls  having^r.o 
interest in che land, to which  they obtain access is.net 
sufficient  to cr e at e ' a n  R.S. 2477 righc of way, Hamerlv v. 
Denton, suora. W h e t h e r  a given use is su fficient to c o n s t i­
tute a c c ep c an ce  of che R.S. 2477 grant, may have to be 
d e te r mi n ed  j u d i c i a l l y  in all but thermost obvious cases.

4. Widths

3y State statute, section line easements on "public 
lands" are four rods (66 feet) wide w i c h. th e  seccion line as 
a c enter  of the d e di c at ed  righc .of w a y .2/" Ocher official

57 The A t t o r n e y  Gene r al  also co n cl u de d  that the R.S. 2A77 
grant attaches on che dace che "prot r ac c ed  surveys" ware 
p u b l i s h e d  in che Fe de ral Register. We do noc agree wit h this 
position; as a pr a ct ic al maccer, the pro craction  diagrams are 
noc a re li a bl e  means of a s ce r t a i n i n g  che correct po si ti on of" 
che s u rv ey ed section line.

A  right of way  100 feec wide is granted, between section: 
of land owned by or a cquire d from the State. Since Native 
o c c u p i e d  lands co ul d not fall w i th i n this category, section 
line* ea se me nts on N at i ve  allotme nts will be confined co ch- 
66 foot width.

-S-



3 . O t he r  Access Quest ions

1 .’ Obligat i on s  To Pr ovi de Access

We do noc believ e either the alloccee or the United 
States is o b l i g a t e d  co provide a war r an ty  of access to the 
p u rcha se r of an allotment. By statute (AS 34.15.030) Alaska 
has i n c or po r at e d the comm on law covenants for title into any 
deed  w h i c h  by its terms "conveys and war rants" real property 

..to another. Thus, a deed s u b s t a n t i a l l y . in che^g'tHtuCcrr 
‘form■'includes i m p l i e d * w a r r a n t i e s  chat -a c_ the t-ims-cff.irh.e 
'conveyan ce  the grantor: (1) is-lawfuU.y..seiza^ofiJth!e
estate, in fee simple and has the righp.'.and-power• to rccnvey 
che premises; (2) t h a t’ the pr em ises are free from encu m­
brances and (3) chat he w arrants  quiet enjoyment o f“the 
premises and co defend Che title against all persons claiming 
the premises. ; .

Yo u have advise d chat you use a special warranty deed 
cc convey r e s t r i c t e d  Indian lands. *As ycu knew, a special 
w a r r a n t y  deed limits che grantor's o bligatio n to defend only 
against claims ar isi ng through him. It dees not require che 
grantor co defend against claims arising through other 
persons, 21 CJS "C ov enants"  § 49. Except as so limited, we 
believe che deed form you used includes all of the statutory 
covenants  implied by AS 34.15.030. None-of these, however, 
include a covenant of access to the land granted. See 
g e n e r a l l y , Powell on Real P r o p e r t y , '! 904, e_r scci. "0-963 
c a i c r c n ) . Furthermore, AS 34.Lo.G30 sp eci fically provides: 
"No cove nant is im pl ie d in a conveyance of real estate, 
w h e t h e r  the c o nv e ya nc e  contains special covenants or noc."
We in te rpret this co mean that unless there is a specific 
c ovenan t of access, che gr ant or is not oblig ated to provide, 
ic.

2. E as em ents 3v Conve ya nc e Or Covenant

In spice of che prote c t io n this doctrine affords both 
the U n i t e d  States and che allottee, we reco mmend chac as a 
c r u ce nc  land ma na ge r  you advise the* allottee co provide 
w h a t e v e r  access ic is w it hi n  his power to provica incident 
to the sale of an allotment. That*is especia lly true if, as 
ir. one case you de s c ri b ed  cc us, che allottee is sailing a



port i on  of che a l l o t m en t  w h i c h  wo u ld  be landlocked by the 
r e ma i ni n g lands cf the allottee or others. In these c i r c u m­
stances, we advise you to insure that appropriate access is 
g u a r a n t e e d  th ro ugh the a l i n t t e e 's other lends cither by 
co nvena nt  or specific grant of easement. See g e n e r a l l y . 
Powall on P.sal P r o c e r t v , * £07 and £03. See a l s o . 25 CJS 
E a s e m e n t s , § 2j , sc s e c . Conversely, if the allottee's
ether lands wi ll  oe la nd lo ck e d by conveyance cf a portion of
the al l ot m en t to a third party, the allottee should insure 
chat he is r e s e r v e d  an eas ement in the lands granted. See 
23 CJS Easements, § 29. Under these circumstances, failure 
to pr ovide or obta in  access ac the time of conveyance cculd 
result in later li ti g at i on  to es tablish an easement by 
n e c e s s i t y .

t
3. E a semen ts  3v N e c e ss it y

Ea se me nts by n e c e s s i t y  are implied easements across 
o t h e rw i se  u n e n c u m b e r e d  tracts where n e c e ss ar y  to afford 
access to an ot h er w i s e  landl oc ked parcel. See general!-', 
Powell on Real- P r o p e r t y , s u o r a , !i  £10. This coctrine comes 
into pl ay only w h e r e  there is a unity of ownership between 
the d o mi n a n t  and se rv ient parcels at the time the landlocked
(i.e., dominant) p ar c el  was severed --from the rest of the
estate. The d o c tr i ne  w ou ld  apply to both examples discussed 
above wh er e the gr an tor conveys a por t io n  of the allotment 
thereb y iso la ti ng either the land conve ye d or the grantor's 
r e t a in e d lands. In these cir cumstances, the courts have 
c o n s t r u e d  the in t en ti on of the parties to create an easement 
of n e c e s s i t y  across che servient estate to provide access to 
the l a n d l o c k e d  (i.e., d o m i n a n t ) •estate.

As app l ie d  in chis j u r i s d i c t i o n , che doctrine only 
requires proof of r e a s o n a b l e  (as op posed to absolute) r.ocess 
in "order cc imply an easement. U.S. v . lunr., 473 F.2d ££3, 
446 (Srh Cir. 19 73)'. A l t h o u g h  the easement must be somethin 
mere than a mere " c o n v e ni e nc e ,"  ic is noc ne ce s sa r y to show 
chac ic is the onl y mea ns cf access to the property. In any 
event, che d e t e r m i n a t i o n  of wh et he r the easement is a "rsasc 
able n e c e s s i t y "  is a fact question w hi c h involves ccr.side.vac 
of public p o li cy  as we l l as the intent of the parties and 
th e* r ea s on ab l e u t i l i s a t i o n  to be made of the lanclcckod 
parcel. See g e n e r a l l y , Powell on ileal P r o n o r r v , event. *. 41

The d octr in e has also been appli ed  to Indian lands in 
this jur is di ct ion, cf. Superior 3il*Co. v. United S t a t e s .
353 ?. 2 d 34 (9ch Cir. 1965). The oil company in this case



sought to o b t a i n  an ease me nt to move h ea v y oil drilling 
ecuipmer.c across Indian r e s er v at i on  lands in order to drill 
on lands o w n e d  by a m i s s i o n  society and leased to the oil 
comoany. The m i s s i o n  society h ad  p r ev i ou s ly  been granted 
t h e’ land by che U n i te d  States u n d e r  a statute permitting 
such grants to re ligious organiza ti o ns  en g ag e d in mission or 
school w o r k  on Indian reservations. The court concluded 
that a l t h o ug h  the m i s si o n society had an easement by r.acessi 
for m i s s i o n  purposes, che scope of chat easement could noc 
be e x p a n d e d  co acc om m od a te  the purpose s of the oil company. 
We kne w of no pr i nciple  w h ic h w ou l d prec lude an easement of 
n e c e s s i t y  f r o m * a t t a c h i n g  to lands m e r e ly  because they are 
Indian trust or re st r i c t e d  l a n d s  w he re  che easement of 
n e c e s s i t y  d oc tr ine is ot h e rw i se  applicable. See a l s o ,
U S. v! Clarke, 529 ?.2d 934 (9ch Cir. 1976), a r f c  

U.S. , (No. 78-1693, M a r c h  13, 1930).

- IV. SUMMARY

This, of necessity, has bee n a rather wi de -ranging 
op in i on  d e a li ng  w i t h  the several general concerns you raised 
r eg a rd in g  e as ements across Indian allotments. We will 
sum marize  some of our conc l u si on s  be Tow for ease cf refaror.c

A. R.S. 2477 Easements

R.S. 2477 easements can be cr eated either by the 
p o s i t i v e  acts of a u t h o r i z e d  a u thoriti es  oy public user cf a 
righc of w a y  across che "publi c .lands." Native used and 
o c c u pi e d lends, however, are noc "public lands." Therefore, 
a right of w a y  under R.S. 2477 can only be cbco in ed if, at 
the time the R.S. 2477 granc is accepted, the lands were not 
subject to the i nd i vi du a l use and o c cu pancy rights of an 
A laska Nat ive who has ap pl i ed  for an allotment.

3. S e c t i o n  Line Eas ements

W h e t h e r  a se cci on line ease me nt supersedes Macive use 
and o c c u p a n c y  depends on w h et he r  che Nati ve  use and occup an t 
preceded* either  the st at ut ory acceptance- or accual survey of 
the se ct i on  lane easement. If Nativ e use and occupancy 
beg an pr i or  to A pr i l 6, 1923, or bcc;-;cen January 13, 1949, 
and M a r c h  21, 19*53, then che casemenc could not be imposed 
on those lands by su b se qu e nt  s u rvey, of  a section line. If 
u n o c c u p i e d  l a nd s *w e re  surveyed either bet w ee n  April 6, 1923.



A l t h o u g h  there is no legal r eq ui re ment to guarantee 
access to ot herwise l an dlocked  allotments, you would be 
a d v is ed  to co uns el che alloccees co provide access if it 
w i t h i n  their power co do so. It is espec ia lly important 
pro vi d e access w h er e  there is an initial unity of title 
the allottee. Under these cir cu mst ances an easement of 
n e c e s s i t y  can be imposed to b e ne f it  a landlocked parcel. 
P r o v i d i n g  access ac che time of che grant will avoid lat 
c on f us io n  and po s s ib l e litigation.

Y o u  should also b-a aware that any R.S. 2477 righc o 
access (whether by seccion line eas ement or otherwise) 
p r e d a t i n g  Nati ve  use and oc c u pa nc y  is a righc of public 
access. while it m ay  also permit privace individuals co 
have access to o th er wise landl ocked parcels, ic also per 
the p u b li c  ac large to use the right of way. Of course, 
that does not permit the public to trespass or. the allot 
cr a n y b o d y  else's pr i va te  property.
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N O R THERN R E G IONAL TRAILS

I!

SUPPORTING

T r a i l  Name Trail II Qua d II K n o w n Use S u s p e c t e d  Use Uocu m e n  ts H aps

Nome-Slilshmaref f 100 94 X X

Penny River 100a 94 X ■

Cape Woolley 100b 94

t

X

Nome R iver 104 94 X X

G o l o v in 97 95 X X

Council 101 95 X X

Solomon 109 95 X

Norton Hay 112 95 X X

P i l g r i m  Springs 119 95 X

K a l t a g - N o m e law 95 X X

T o p o k - C a n d l e 158 95 X X

Norton S o u n d - G o l o u m 115 95 X

U n g a l ik - C 3 n d l e 118 96 X X

K o y u k - N o r t o n  Hay 264 96 X

Kaltag-lloly Cross 116 97 X

Lewis La n d i n g - D i s h k a k e t 148 97 X



SUPPORTING

T rail Name Trail II Quad ll K n o w n Use S u s p e ct e d  Use Doc um e n t s Maps

Ft. G i b s o n - K c l t a g 155 97 X X X

Poorinan-Ophlr 145 98 X X X

Poorinan-Cripple 146 98 X X X

T c l i d a - N o v o k a k c  t 219 98 X

K a n t l s h a  R i v e r  Area 64d 99 X X X

T o k l a t - L a k e  M i n c h um i n a 89 99 X X

Kantislina 172 99 X X

Fairbanks-Ft. G i b b o n 191 99 X X X

M a n l e y  H o t  Springs 194 99 X

Cos jackc t-Rainpar t 233 99 X

Rex-K a nt i s h n a 237 99 X X X

N e n a n a -K a n t l s h n a 67 100 X X

Hcnana-Ft. G i b b o n 68 100 X X X

Rex-Nenana 69 100 X

Olnes Area 73d 100 X X X

Rs ter Area 73e 100 X

Uonnifield T rail 188 100 X X

G o l d s t r e a m - O ' C o n n e r  Cr e e k  189 100 X



II
SU PPO RT IN G

T r a i l  Name T r a i l  II Quad II K nown Use S u s p e c t e d  Use Documcn ts I!ap3

Diinbar-Llvaugood 197 100 X X X

Fairb a nk s -

Cliena H o t  Sprinys 193 100 X X X

Gi l m o r e  Ski 302 100 X X

N o r t h  Fork Fortymile

-131r  Delta 52 101 X

Good p a s  ter-131ack Mtn 53 101 X

D o n n e ll y - W a s h b ur n 169 101 X X

Redm o n d  C r . - B a n n e r  Cr. 184b 101 X

Sa l c h a - C a r i b o u 185 101 X X

Cliena Hot Sprlnys 193a,b 101 X X

K e c h u m s t u k  Wi n t e r 77 102 X

Chis tochina-CaKle 167 102 X X X

Ca n y o n  C r . - W a l k e rs  Fork 174 102 X X X

Libe r t y  C ab i n - S t e e l  Cr. 175 102 X X X

G r a v e l  Gu l c h - L i b e r t y 176 102 X X X

F o y l e - N o r t h Fort 178a,b 102 X

Fortymile

Y u k o n R. - T a t o n d u k  R. 180 102 X

Fortymile R . - F r a n k l i n 181 102 X X X

F r a n k l in - C h i c k e n 182 102 X X X



«
SUPPORTING

T r a i l  Name T r a i l  II Quad II K n o w n  Use Su s p e c t e d  Use Doc u m e n ts Ma p s

D u n b a r - L i v e n g o o d 197 100 X X X

F a i r b a n k s -

Cbena H o t  Spri n gs 193 100 X X X

G i l m o r e  Ski 302 100 X X

N o r t h Fork Fortymile

-B i g  Delta 52 101 X

G o o d p a s t e r - B l a c k  Mtn 53 101 X

D o n n e l l y - W a s h b u r n 169 101 X X

R e d m o n d  C r. - B a n n e r  Cr. 184b 101 X

S a l c h a - C a r i b o u 185 101 X X

Chena Ho t  Springs 1 9 3 a ,b 101 X X

K e c h u m s t u k  Wi n t e r 77 102 X

Chis tochlna-Eagle 167 102 X «• 
• % X

C a n y o n  C r . -W a l k e r s  For k 174 102 X X X

Liberty C a b i n - S te e l  Cr. 175 102 X X X

G r a v e l  G u l c h - L i b e r t y 176 102 X X X

E a g l e - N o r t h  Fort 17Pa,b 102 X

For tymi'.e

Y u k o n  R . - T a t o n d u k  R. 180 102 X

F o rtymile R . - F r a n k l i n 181 102 X X X

F r a n k l i n - C h i c k e n 182 102 X X X
l



SU I'P U K T IN C

T r a i l  Name T rail ll Q uad 1! Known Use Su s p e c t e d  Use D o c u m e n t s Maps

Inde p e n de n c e  Cr.

- H a r r i s o n  Cr. 279 106 X

C ircle H o t  Sprint's 2d 1 106 X X X

Ueadwood Cr. 286 106 X

Moose Cr. 286 106 X

Cliatanika Freight 303 106 X

H e t t l e s - S t ev e n s  Village 69 105 X X X

Livenf'ood-Ft. Ha ml i n 66 105 X X X

Dunbar-Lxvenfjood 192 105 X X X

Clia tanika-Yukon 205 105 X

He a ve r  Cr. 255 102 X X X

W i c k e r s h a m  Dome

- T o l o v a n a  It. 207 105 X X

Ilickcl H i g h w a y 289 105 X X X

Ft. G l b b o n - K o y u k u k 55 106 X X

K e w a l ik-Camlle 103 109 X

Unj’ali k - C a n d l e lid 109 X

T o p k u k - C a n d l e 158 109 X X X



SUPPORTING

T r a i l Name Trail II Quad 11 K nown Use S u s p e ct e d  Use D o c uments Haps

C a n d l e - K e w a l i k 159 109 X X X

Dahl C r . - C a n dl e 160 109 X X X

liaylock-Candle 228 109 X

C o u n c i l - F l a t  Cr. 101 110 X

K o u g a r o k  River 122 110 X

D av i d s o n s Landing 161 110 X X X

T e l l e r - P i l g r i m

H o t  Spri n g s 162 110 X X X

Noatak C o a s t 22 113 X

Ku tzebue-Kiwalik 99 113 X

Ko t z ebue-Shungnak 1( 3 113 X

N o o r v i k - K i w a l i k 98 116 X X X

E l e p h a n t  Point 98b 116 X X X

Sh u n g n a k  River 95 115 X

Ala tna-Shungnak 166 115 X X X

H ughes 163 116 X X X

H e t t l e s - A l l a k a k e t 56 117 X X X

Hettles-S.F. K o y u k u k  R. 62 117 X X X



SUPPORTING

Trail Name Trail It Quad It Kn o w n  Use S u s p e ct e d  Use D o cuments Maps

Ft. Y u ko n - B c a v e r 37 118 X X X

Y u k o n - C h a n d a l a r 208 118 X X X

Circle-Ft. Yukon 202 119 X X X

V o n e t i e - C hr i s  tian 35 122 X

C o l d f o o t- V e n e  tie 41 122 X X

Caro-Cliandalar 36 123 X X X

C h a n d a l a r - C h a n d a l a r  L. 40a 123 X X

My r t l e  Or . - B et t i e s 47 123 X

W i s e m a n - C h a n d a l a r  R. 51 123 X X X

N o l a n - M a s c o t  Cr. 56A 124 X

Kotzebue-Pt. Barrow 268 128 X X X

C o r w l u n  B l u f f -N a o k a k  Pass 17 130 X

C h r i st i a n - W i l l o w  House 33 136 X

Rainport-Beaufort Sea 211 137 X X

C anni n g  River 25f 139 X X

K u p a r k u k  R. 31 140 X X

Itkillik R. 31a 141 X X

C o l v i l l e  R. 31c 141 X



SUPPORTING

Trail Warna Trail II Quad II Known Use Su s pected Oise Doc um e n t s Maps

Q m n a l lk  R. 'J 142 X

Ikpikpuk R. U e 142 X

Ki 1 ltjua R . - Awuna R. 15 143 X

Irlsaruk R.-Kaolak R. 37 144 X

Meade R. Ac 147 X

Chlpp R. 6f 143 X

Ha r rison llay 27 149 X

An d erson Pt. 25e 151 X

Canning R.-Si m p s o n  Cape 25f 151 X X X

Poker Laj’oon 25c 152 X 4

Okpa l i k  R.-Kak t ov i k 25d 152 X X X


