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§ 38.05.180 A l a s k a  S t a t u t e s § 38.05.180

missioner may require oil and gas leases issued under this section to 
contain a provision requiring the lessee to operate under a reasonable 
cooperative or unit plan, and may proscribe a plan under which the 
lessee must operate. The plan must adequately protect all parties in 
interest, including the state.

(q) A plan authorized by (p) of this section, which includes land 
owned by the state, may contain a provision vesting the commissioner, 
or a person, committee, or state agency, with authority to modify from 
time to time the rate of prospecting and development and the quantity 
and rate of production under the plan. All leases operated under a plan 
approved or prescribed by the commissioner are excepted in 
determining holdings or control under AS 38.05.140. The provisions of 
this section concerning cooperative or unit plans are in addition to and 
do not affect AS 31.05.

(r) Producing acreage on a known geologic structure of a producing 
oil or gas field is excluded from chargeability as against the acreage 
limitation provisions of AS 38.05.140.

(s) When separate tracts cannof be individually developed and 
operated in conformity with a a established well-spacing or 
development program, a lease, or a portion of a lease, may be pooled 
with other land, whether or not owned by the state, under a 
communization or drilling agreement providing for an apportionment 
of production or royalties among the separate tracts of land comprising 
the drilling or spacing unit when determined by the commissioner to 
be in the public interest. Operations or production under the 
agreement are considered as operations or production as to each lease 
committed to the agreement.

(t) The commissioner may prescribe conditions and approve, on 
conditions, drilling, or development contracts made by one or more 
lessees of oil or gas leases, with one or more persons, when, in the 
discretion of the commissioner, the conservation of natural resources or 
the public convenience or necessity requires it or the interests of the 
state are best served. All leases operated under approved drilling or 
development contracts and interests under them, are excepted in 
determining holding or control under AS 38.05.140.

(u) To avoid waste or to promote conservation of natural resources, 
the commissioner may authorize the subsurface storage of oil or gas 
whether or not produced from state land, in land leased or subject to 
lease under this section. This authorization may provide for the 
payment of a storage fee or rental on the stored oil or gas. or, instead 
of the fee or rental, for a royalty other than that prescribed in the lease 
when the stored oil or gas is produced in conjunction with oil or gas not 
previously produced. A lease on which storage is so authorized shall be 
extended at least for the period of storage and so long thereafter as oil 
or gas not previously produced is produced in paying quantities.

8 8



his section to 
■ a reasonable 
!er which the 
all parties in

ncludes land 
ommissioner, 
i modify from 
the quantity 
under a plan 
excepted in 
provisions of 
dition to and

a producing 
the acreage

veloped and 
-spacing or 
ay be pooled 
ce, under a 
portionment 
1 comprising 
missioner to 

under the
0 each lease

approve, on 
me or more 
•hen, in the 
resources or 
•rests of the
1 drilling or 
jxcepted in

1 resources,
'f oil or gas 
r subject to 
de for the 
or, instead 

.n the lease 
1 or gas not 
•ed shall be 
•after as oil 
itities.

§ 38.05.180 § 38.05.180 P u b l ic  L a n d s § 38.05. ISO

(v) [Repealed, § 36 ch 94 SLA 1980.]
(w) Notwithstanding any other provisions of this section, land which 

has been offered for lease within the previous five years and which 
received no bids at competitive sale or for which no bid was accepted 
may be, at the discretion of the commissioner, immediately offered for 
lease, under regulations adopted by the commissioner, upon terms 
appearing most advantageous to the state; however, noncompetitive 
leasing is prohibited. The commissioner shall establish a royalty deter­
mined to be in the public interest but not less than 12V2 percent. A 
lease must provide for payment to the state or rental but need not 
adhere to the rental schedule in (n) of this section nor to the 
5,760-acres-per-lease limitation in (m) of this section. The lease term 
may not exceed five years except as provided in tm) and (o) of this 
section.

(x) A lessee conducting or permitting any exploration for, or 
development or production of, oil or gas on state land shall provide the 
commissioner access to all noninterpretive data obtained from that 
lease and shall provide copies of that data, as the commissioner may 
request. The confidentiality provisions of AS 38.05.035 apply to the 
information obtained under this subsection.

(y) A noncompetitive lease existing at October 10, 1978 shall be 
extended for a period of two years and so long thereafter as oil and gas 
is produced in paying quantities. A noncompetitive lease extended 
under this subsection is subject to the regulations in force at the expira­
tion of the initial five-year term of the lease. No extension may be 
granted, however, unless within a period of 90 days before the expira­
tion date an application for extension is filed by the record title holder 
or an assignee whose assignment has been filed for approval, or an 
operator whose operating agreement has been filed for approval.

(z) No leases may be issued under this section without the inclusion 
of the following language: "The landowners’ royalty share of the unit 
production allocated to each separately owned tract shall be regarded 
as royalty to be distributed to and among, or the proceeds of it paid to, 
the landowners, free and clear of all unit expense and free of any lien 
for it." Leases issued in violation of this subsection shall, for all 
purposes, be construed as containing the language required by this 
subsection. (§ 3(7) art VIII ch 169 SLA 1959: am § 18 ch 61 SLA I960; 
am § 1 ch 124 SLA 1962; am SS 4—7 ch 30 SLA 1964; am § 20 ch 70 
SLA 1964; am § 2 ch 91 SLA 1967; am § 1 ch 65 SLA 1969; am § 1 ch 
86 SLA 1970; am § 1 ch 155 SLA 1978; am S 16 ch 160 SLA 1978; am 
§§ 3, 4 ch 65 SLA 1979; am § 6 ch 18 SLA 1980; am $ 36 ch 94 SLA 
1980; am §§ 1 — 5 ch 111 SLA 1980; am §§ 11. 12 ch 161 SLA 19S4)

Cross refe rences. — For establishment 
o f d rilling units for pools, see AS 
31.05.100.

E ffec t o f  amendments. — The first

1980 amendment substituted "AS 
37.13.010" for "AS 37.10.065" following 
"permanent fund under" near the middle 
o f subsection tg>.
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The second 1980 amendment repealed 
subsection (v>.

The third 1980 amendment, in subsec­
tion (b), inserted "five-year”  and 
"consisting o f a schedule o f proposed lease 
sales and," deleted "third and fourth calen­
dar years following the" preceding "calen­
dar year," and added at the end o f the 
subsection "and the following fou r calen­
dar years” ; rewrote subsection tc); in sub­
section (d). added "or" at the end o f 
paragraph (3), and added paragraph (4); in 
paragraph (2) o f subsection te), added " i f 
determined" at the beginning o f the para­
graph. inserted "the bidding methods to be 
used for." and deleted "and, i f  determined, 
the bidding methods to be used" following 
"calendar years" at the end o f the para­
graph: and in subsection (w), inserted "or 
for which no bid was accepted” near the 
beginning o f the subsection.

The 1984 amendment deleted a refer­
ence to the A laska renewable resources 
development fund under AS 37.11.020 at 
the end o f subsection tg) and in the last 
sentence o f subsection (i), and made a

m inor stylistic change in the next-to-last 
sentence o f subsection li).

O p in ions o f  a tto rney  genera l. — 
Former AS 38.05.305(a) did not apply to 
actions approving unit agreements in 
which one automatic consequence of 
unitization would be extension o f the lease 
terms where the leases were issued prior to 
September 22, 1977, since extension o f a 
lease term upon unitization did not consti­
tute "renewal”  within the meaning of 
former AS 38.05.305(a); moreover, there 
was good reason to believe that former AS 
38.05.305(a) would also be inapplicable in 
the case o f a unit involving state leases 
issued after September 22, 1977.
November 25, 1977, Op. Att'y Gen.

The public notice requirement o f AS 
38.05.945 probably does not apply to the 
automatic lease term extension that 
occurs as a consequence o f unitization 
since such extension is a measure to 
enhance the feasibility o f unitized oper­
ation. not a disposal action. November 25, 
1977, Op. A tt’y Gen.

NOTES TO D E C IS IO N S

Pu rpose  o f  subsection (a ). — The pro­
visions o f subsection tai o f this section 
were intended to insure that leases on 
valuable oil and gas producing state lands 
w ill be made available to the public on a 
fa ir and equitable basis, that the state will 
be adequately compensated fo r its natural 
resources, and that the state’s resources 
are developed in an orderly fashion. For 
the commissioner to decide that these 
purposes are furthered by providing for 
bidding by cash bonus cannot be said to be 
unreasonable. K e lly  v. Zamarello, Sup. Ct. 
Op. No. 705 (F ile Nos. 1255, 1256), 486 
P .2d 906 (1971 ).

And construction  th e reo f. —  The only 
reasonable construction that can be placed 
on subsection (a) o f this section is that the 
legislature intended to give the commis­
sioner broad authority to determine the 
kind o f bonus he w ill accept. The legisla­
ture at the time it passed subsection (a) 
was undoubtedly aware that under com­
petitive bidding procedures different forms 
o f bonuses might be offered. It did not itse lf 
prescribe a particular form, but instead 
provided that competitive bidding shall he 
"under general regulations,”  and that 
lands shall be leased upon the payment o f 
"such bonus as may be accepted by the 
commissioner." The plain language o f the 
statute shows that royalties were to be

fixed independently o f the acceptance of 
the highest bonus. K e lly  v. Zamarello, 
Sup. Ct. Op. No. 705 (F ile Nos. 1255, 
1256), 486 P.2d 906 (1971 ).

The legislature has given the commis­
sioner "broad authority" concerning com­
petitive bidding procedures. Champion O il 
Co. v. Herbert, Sun. Ct. Op. No. 1621 (F ile 
No. 3385), 578 P.2d 961. cert, denied. 439 
U.S. 980, 99 S. Ct. 565, 58 L. Ed. 2d 650 
(1978).

Subsection (a) o f this section does not 
embody an overbroad delegation o f legisla­
tive authority to the commissioner. Cham­
pion Oil Co. v. Herbert, Sup. Ct. Op. No. 
1621 (F ile  No. 3385), 578 P.2d 961, cert, 
denied. 439 U.S . 980. 99 S. Ct. 565, 58 L. 
Ed. 2d 650 (1978).

P ow e r to change law  respecting 
lease extensions is vested in stnte. — 
The governmental power to change the 
law respecting the granting o f lease 
extensions, vested in Congress prior to 
statehood and preserved by ii 6(k) o f the 
A laska Statehood Act, became vested in 
the state when the lands subject to the 
lease were granted to the state as its prop­
erty. K irkpatrick v. Commissioner, Dep't 
o f Natural Resources, Sup. Ct. Op. No. 201 
(F ile  No. 388), 391 P.2d 7 (1964).

And has been exercised by  the 
A la ska  Land  Act. — The state has exer­
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cised its power to change the law 
respecting lease extensions by the A laska 
Land Act and by regulations adopted 
under its authority. K irkpatrick  v. Com­
missioner, Dep’t o f Naturu l Resources. 
Sup. Ct. Op. No. 201 (F ile  No. 388). 391 
1 '.2d 7 (1964).

Subsection (c) has no  app lica tion  to 
pre-statehood fe d e ra l len ses .—  Read in 
the context o f article 6 o f this chapter, it 
becomes apparent that subsection (c) o f 
this section, as to extensions, relates only 
to leases issued by the state under the 
authority o f the A laska Land Act, and is 
not pertinent with respect to pre-statehood 
federal leases, K irkpatrick v. Commis­
sioner, Dep’t o f Natura l Resources. Sup. 
Ct. Op. No. 201 (F ile No. 388), 391 P.2d 7 
(1964).

Subsection (c) o f this section, relating to 
extensions o f state oil and gr.s leases ,-as 
no applicati to federal leases o f ids 
granted to me state by the A laska 
Statehood Act. Hence, appellant had i o 
right to on extension o f its federal lease, 
but only a right, which it was granted 
under the commissioner's regulations, to a 
state lease for a period o f two years 
following expiration o f the original 
five-year term o f its federal lease. 
K irkpatrick v. Commissioner. Dep’t o f 
Natura l Resources, Sup. Ct. Op. No. 201 
(F ile No. 388), 391 P.2d 7 (1964).

N o r to  lands c lassified  by S ta tehood  
Act as competitive. —  The language of 
this section is not directed to a situation 
where lands have been classified as com­
petitive by the A laska Land Act itself, and 
where there is no room for the exercise o f 
the commissioner’s authority to make 
classifications. K irkpatrick  v. Commis­
sioner, Dep’t o f Natura l Resources, Sup. 
Ct. Op. No. 201 (F ile  No. 388), 391 P.2d 7 
(1964).

E ffec t o f  A la ska  S ta tehood Act and 
statutes on  pre -sta tehood fed e ra l 
lenses. —  For etTect o f the A laska 
Statehood Act and statutes enacted by the 
A laska State Legislature on oil and gas 
leases o f A laska lands issued by the 
United States Department o f the In terio r 
while A laska was a territory o f the United 
States, see K irkpatrick v. Commissioner, 
Dep't o f Natura l Resources, Sup. Ct. Op. 
No. 201 (F ile No. 388), 391 P.2d 7 (1964).

"C om m erc ia l quan tities" construed . 
— See Pan Am. Petroleum Corp. v. Shell 
Oil Co., Sup. Ct. Op. No. 553 (F ile  No. 918). 
455 P.2d 12 (1969).

The w o rd s "b on u s"  nnd " ro y a lty ”  in 
their broadest concepts and meanings are 
conilicting and overlapping. On the other

hand, when it is necessary that they be 
distinguished, there is a narrower concept 
o f the two terms as they are ordinarily and 
commonly used and understood in the oil 
and gas industry in which they do not con­
flict but are harmonious. In this narrower 
sense, a reservation or a payment o f a part 
or percentage o f production under a lease 
which is to continue throughout the life of 
the lease is regarded as "royalty," and a 
sum certain to be paid in cash or out o f 
production is regarded as "bonus." K e lly  v. 
Zamarello, Sup. Ct. Op. No. 705 (F ile Nos. 
1255, 1256), 486 P.2d 906 (1971).

In its broadest sense, "bonus”  is any con­
sideration given for a lease over and 
beyond the usual 'A th royalty, whether 
the additional consideration be paid or 
payable and whether paid in cash or pay­
able out o f production. K e lly  v. Zamarello. 
Sup. Ct. Op. No. 705 (F ile Nos. 1255, 
1256). 486 P .2d 906 (1971).

In its broadest aspect, "royalty" is a 
share o f the product or profit reserved by 
the owner fo r permitting another to use 
the property. In  this broad sense, a sum 
certain to be paid out o f production, 
although "bonus”  in that it is con­
sideration in addition to the usual '/sth 
royalty, would also be "royalty .”  K e lly  v. 
Zamarello, Sup. Ct. Op. No. 705 (F ile Nos. 
1255, 1256), 486 P.2d 906 (1971).

Choosing concept o f  "b on u s" most 
com m on ly  encounte red . — In choosing 
the concept o f "bonus” most commonly 
encountered in the oil and gas industry, 
defendants acted neither unreasonably 
nor arb itrarily . Ke llv  v. Zamarello, Sup. 
Ct. Op. No. 705 (F ile Nos. 1255 ,1256), 486 
P.2d 906 (1971).

R equ iring  com pensation fo r  lease 
im m ed iate ly upon aw ard  o f lease. —  It 
is not unreasonable for the commissioner 
to determine that it is in the state’s best 
interest to receive compensation for the 
leases immediately upon the award o f the 
lease, rather than to wait for uncertain 
sums to arrive in the form o f premium 
royalties. K e lly  v. Zamarello, Sup. Ct. Op. 
No. 705 (F ile  Nos. 1255, 1256), 486 P.2d 
906 (1971); Champion O il Co. v. Herbert, 
Sup. Ct. Op. No. 1621 (F ile No. 3385), 578 
P.2d 961, cert, denied. 439 U.S. 980, 99 S. 
Ct. 565, 58 L. Ed. 2d 650 (1978).

C onsidering  on ly  cash po rtions o f  
bids. — In considering only the cash por­
tion o f p laintiffs ’ 33 bids, defendants acted 
pursuant to valid regulations which pro­
vided that a lease would be awarded to the 
bidder offering the highest cash bonus. 
Since other bids on the 33 tracts contained 
higher cash offerings than plaintiffs' bids,
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the defendants acted properly in 
determining that the high cash bids on 
those 33 tracts were the apparent high 
bids, not plaintiffs' bids. K e lly  v. 
Zamarello, Sup. Ct. Op. No. 705 (F ile  Nos. 
1255, 1256), -186 P.2d 906 (1971).

Com m issioner empowered to g ran t 
ro y a lty  reduction . —  This section 
empowers the commissioner o f the Depart­
ment o f Natural Resources, not the direc­
tor, division o f lands, to grant the specified 
royalty reduction. Union O il Co. v. State 
Dep't o f Natural Resources, Sup. Ct. Op.

No. 1087 (F ile No. 2025), 526 P.2d 1357 
(1974).

A pp lied in Union Oil Co. v. State, Sup. 
Ct. Op. No. 1563 (F ile No. 2550), 574 P.2d 
1266 (19781; Hammond v. North Slope 
Borough, Sup. Ct. Op. No. 2499 (F ile Nos. 
5550. 5558), 645 P.2d 750 ( 19S2); Chevron 
U.S.A .. Inc. v. LeResche, Sup. Ct. Op. No. 
2659 (F ile  Ni s. 6396, 6648). 6Fj  P.2d 923 
(1983),

S tated in McKinnon v. Alpetco Co.. 
Sup. Ct. Op. No. 2413 (F ile No. 5546), 633 
P.2d 281 (1981).

C o lla te ra l re fe rences . — Aban­
donment o f oil or gas lease by parol decla­
ration, 13 ALR2d 951.

Validity o f compulsory pooling or 
unitization statute or ordinance requiring 
owners or lessees o f oil and gas lands to 
develop their holdings as a single d rilling 
unit and the like, 37 ALR2d 434.

O il and gas as "m inerals'- within deed, 
lease, or license, 37 ALR2d 1440.

Secondary recovery o f oil and gas, 93 
ALR2d 451.

Rights o f parties to oil and gas lease or 
royalty deed after expiration olTixed term 
where production temporarily ceases. 100 
ALR2d 385.

Right and measure o f recovery for 
breach o f obligation to d rill exploratory oil 
o r gas wells, 4 ALR3d 284.

"D ry hole" us "well" within undertaking 
to d rill well. 15 ALR3d 450.

Water use: construction o f oil and gas 
lease provision giving lessee free use o f 
water from lessor’s land, 23 ALR3d 1434.

Construction o f oil and gas lease as to

the lessee’s right and duty o f geophysical 
or seismograph exploration or survev, 28 
ALR3d 1426.

D istillate: rights, under oil and gas 
lease, deed, or sales contract, to 
"distillate ,”  "condensate," or "natural 
gasoline", 38 ALR3d 983.

Meaning of "paying quantities" in oil 
...J gas lease, 43 ALR3d 8.

Validity, construction, and application 
o f entirety clause in gas and oil lease, 48 
ALR3d 706.

Abandoned well: duty and liability as to 
plugging oil or gas well abandoned or 
taken out o f production, 50 ALR3d 2-10.

Grant, lease, exception, or reservation of 
"oil, gas, and other minerals, or the like ,” 
as including coal o r metallic ores, 59 
ALR3d 1146.

Market value: meaning of, and proper 
method for determining, market value or 
market price in oil and gas lease requiring 
royalty to be paid on standard measured 
by such terms. 10 ALR4th 732.

Sec. 38.05.181. Geothermal resources, (a) The commissioner 
may, under regulations adopted by the commissioner, grant 
prospecting permits and leases to a qualified person to explore for, 
develop, or use geothermal resources. When title to the surface parcel 
is held by a person other than the state, that person shall have a 
preferential right to a geothermal prospecting permit or lease for the 
area underlying the surface parcel. The surface owner must exeicise 
the preference right within 30 days after receiving notice of the appli­
cation for a permit, or by agreeing to meet the terms of a bid within 80 
days after receiving notice of the acceptance of the bid for a lease.

(b) The commissioner may designate a geothermal area or portion of 
it a competitive geothermal area. A designation as a competitive 
geothermal area must be on the basis of substantial geologic indica­
tions of geothermal resources or on the basis of competitive interest, in 
geothermal resources of the area.
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V i a  T e l e c o p y

D e a r  R e p r e s e n t a t i v e  Rato:

1 a m  w r i t i n g  this l e t t e r  o n  b e h a l f  of Y u k o n  
P a c i f i c  C o r p o r a t i o n ,  s p o n s o r s  of t h e  T r a n s A l a s k a  Gas System, 
at t h e  d i r e c t i o n  o f  H e a d  T r e a d w e l l ,  I a m  c o u n s e l  f o r  the 
Y u k o n  P a c i f i c  c o r p o r a t i o n ,

Y u k o n  P a c i f i c  C o r p o r a t i o n  f u lly s u p p o r t s  p a s s a g e
of H,B. 143 a n d  S e n a t e  . ill 115, E i t h e r  b i l l  w o u l d  a l l o w
f o r  a s t a t e  p i p e l i n e  r i g w t - o f - w a y  l e a s e  for t r a n s p o r t a t i o n
of gaB a l o n g  t h e  D a l t o n  Highway.

It is i m p e r a t i v e  t h a t  l a n g u a g e  s i m i l a r  to th a t  
u s e d  in C S S S  115 be m a i n t a i n e d  in e.B, 143 eo t h a t  the s t a t e
w i l l  c o n t i n u e  to h a v e  e very o p p o r t u n i t y  to m a x i m i s e  d e v e l o p­
m e n t  of the N o r t h  S l o p e  r e s o u r c e s .  T o  b e  q u i t e  h o n est, a_
t h e  law n o w  stands, no  c o m p a n y  c o u l d  r e a l i s t i c a l l y  s u b m i t  an
applicd-cion for a n e w  p i p e l i n e  p r o j e c t  in A l a s k a ,  U n d e r  the 
S t a t e  R i g h t - o f - W a y  L e a s i n g  A c t  (A,S. 38.35. et. s e q .) 
m e m b e r s  of  t h e  p u b l i c  are g i v e n  a m p l e  o p p o r t u n i t y  t o  i m p a c t  
p i p e l i n e  d e c i s i o n s ,  D u r i n g  d i s c u s s i o n s  o f  o u r  a p p l i c a t i o n  
f o r  a s t a t e  r i g h t - o f - w a y  w e  w i l l  b e  w o r k i n g  c l o s e l y  w i t h  
a f f e c t e d  c o m m u n i t i e s  a l o n g  t h e  e n t i r e  route. H o w e v e r  t h a t  
p r o c e s s  c a n ' t  b e g i n  w i t h o u t  t h i s  bill.
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w a  a p p r e c i a t e  y o u r  a t t e n t i o n  to t h i B  matter.

S i n c e r e l y ,

BIRCH, HOP,TOM, B I T T N E R ,  
P E S T I N G E R  £ A N D E R S O N

[ ^■|W '
J e f f r e y  6. L o w e n f e l s  
C o u n s e l  for Y u k o n  P a c i f i c  
C o r p o r a t i o n

J B L / r m c



LETTER FROM JEFFREY B. LOWENFELS, 

COUNSEL FOR THE YUKON PACIFIC CORPORATION

* * * * * * * * * * * * *

I am writing this letter on behalf of Yukon Pacific Corporation, 
sponsor of the TransAlaska Gas System, at the direction of Mead Treadwell.
I am counsel for the Yukon Pacific Corporation.

Yukon Pacific Corporation fully supports passage of H.B. 143 and 
Senate Bill 115. Either bill would ailow for a state pipeline right-of-way 
lease for transportation of gas along the Dalton Highway.

It is imperative that language similar to that used in CSSB 115 
be maintained in H.B. 143 so that the state will continue to have every 
opportunity to maximize development of the North Slope resources. To be 

quite honest, as the law now stands, no company could realistically submit 
an application for a new pipeline project in Alaska. Under the State 
Right-of-Way Leasing Act (A.S. 38.35. et. seq.) members of the public are 
given ample opportunity to impact pipeline decisions. During discussions 
of our application for a state right-of-way we will be working closely with 
affected communities along the entire route. However that process can't 
begin without this bill.

We appreciate your attention to this matter.



Alaska State Legislature
Senate

Pouch V 
State Capitol 

Juneau, Alaska 99811

S E N A T E  L E T T E R  O F  I N T E N T  
F O R

C S S B  1 1 5 (Res)

It is the i n t e n t  of  the S e n a t e  R e s o u r c e s  
C o m m i t t e e  that le a s e s  n e c e s s a r y  for c o m m u n i­
c a t i o n  e q u i p m e n t  or  f a c i l i t i e s  r e l a t e d  to 
oil o r  gas a c t i v i t y  is i n c l u d e d  as a l l o w a b l e  
u n d e r  S e c t i o n  1(b)(2) of  C S S B  1 1 5 ( R e s o u r c e s ) .

A d o p t e d  b y  the Senate, F e b r u a r y  21, 1985.
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has had C S S B  1 1 5 (Res)

MA n  A c t  r e l a t i n g  to le n d  u s e  a n d  d i s p o s a l  n e a r  a h i g h w a y  r i g h t - o f - w a y ; 
and p r o v i d i n g  for an e f f e c t i v e  d a t e . "

u n d e r  c o n s i d e r a t i o n  a n d  r e p o r t s  it b a c k  as follows:
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r e p l a c e  w i t h  CS f o r  ____________________________________
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[ j n e w  t i t l e

and r e c o m m e n d s

A N D  abfraehe'S^' " L e t t e r  of I n t e n t "  [ ] N e w  Fiscal Note

[ ] Zero Fiscal Note Attached
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Alaska l t̂ate legislature
House o f  Representatives

Committee on Transportation stateCapLi
_  _  _     Juneau, A laska 99811
Rep. Bette Cato, Chairman (907) 4̂ 5.4858

M E M O R A N D U M

Date: 11 April 1985

To: Irene Cashen, Chief Clerk

From: The House Transportation Committee

Re: Senate Letter of Intent for CSSB 115(Res)

Dear Ms. Cashen:

The House Transportation Committee supports the Senate Letter of Intent for 
CSSB 115(Res) and passes it out of committee.
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February 21, 1985

SB 17 cont 'd

Senater H a l f o r d  m o ve d  and a s k e d  unani m ou s consent that SENA TE  
B IL L NO. 17 be considered- engrossed, a dv a n c e d  to third read in g 
and p l a c e d  on final passage. With ou t  objection, it was so 
ordered.

SENATE B IL L NO. 17 was read the third time.

The q u e s t i o n  being: "Shall SENATE BILL NO. 17 (applicability
of the s c ho l a r s h i p  loan p r o g r a m  to students at t e n d i n g  more 
than one p o s t s e c o n d a r y  ed ucational institution; efd) pass the 
S enate?" T he  roll was taken w i th  the following result:

SB 17 3F.D

Yeas: 20 Abood, Bennett, Coghill, DeVries,
Eliason, Fahrenkamp, Faiks,
Ferguson, Fisc h er  Paul,
F i s c h e r  Vic, Halford, Josephson,
Kelly, Kerttula, Ray, Rodey,
Sackett, Sturgulewski, Zharoff,
Zieg le r

N a y s : 0

and so, S E N A TE  B I LL  NO. 17 p as se d the Senate.

Sena to r H a l f o r d  m o v e d  and asked u n an im o us  consent that the 
roll call on the pa ssage of the bill be cons id er e d the roll 
call on the e f f ec t iv e date clause. W i th ou t  obj otion, it was 
so ordered.

SENATE B I L L  NO. 17 was r e f er re d to the secr et a ry  for e n g r o s s­
ment .

SB 115

S ENATE B I L L  NO. 115 (oil and gas e x p l o r a t i o n  a long h i ghway 
righ ts - of -w ay )  was read the second time.

Senator S tu rg u l e w s k i  m ov ed  and a sked unan im o us  consent for the 
adop ti o n of the R esources C o mm i tt ee  S u bs ti tu t e of f ered on page 
269. W i t h o u t  o b j e c t i o n  CS F O R  SENATE B I L L  NO. 115 (RES) (land 
use and dispo s al  near- a high wa y  r ig h t- of-way; efd) was 
a d o p t e d .

CS FOR S E N A T E  B IL L NO. 115 (RES) was r e ad  the s ec on d  time.

S ENATE J O U R N A L
February 21, 1985 353

SB 115 cont'd

S e n a t o r  H a l f o r d  m ov ed  and asked u n an i m o u s  consent that CS FOR 
SE NATE B I L L  NO. 115 (RES) be c o ns id er e d engrossed, a d va nc e d to 
third reading and p l a c e d  on final passage. S en at or  Ray 
objected, then w i t h d r e w  his objection. There b e in g no further 
objection, it was so ordered.

CS F O R  SENATE BILL NO. 115 (RES) w as  read the third time.

S e n a t o r  H a l f o r d  m oved and asked u n an im o us  consent that the 
title change be adopted. Wi t hout objection, the n e w  title was 
a d o p t e d .

T he  q u e s t i o n  being: "Shall CS F OR  S E NATE B I L L  NO. 115 (RES)
(land use and disposal n e a r  a h i gh wa y right-of-way; efd) pass 
the Senate?" The roll w as  taken w i t h  the fo ll o w i n g  result:

C SSB 115 RES 3RD

Yeas: 20 Abood, Bennett, Coghill, DeVries,
Eliason, Fahrenkamp, Faiks,
F erguson, F i s c h e r  Paul,
F i s c h e r  Vic, Halford, Josephson,
Kelly, Ke rttula, Ray, Rodey,
Sackett, S turgulewski, Zharoff,
Zieg le r

Nays: 0

and so, CS F ^ R  SENATE B I LL  HO. 115 (RES) pa ssed the Senate.

S e n a to r H a lf or d m o ve d and a sked u n an i mo us  consent that the 
roll call on the pass ag e  of the bill be cons id er ed  the roll 
call on the e ffective date clause. W it hout objection, it was 
so ordered.

S e n a t o r  Ziegl er  m a de  a pa rl ia m e n t a r y  inquiry, a sk in g at what 
stage a letter of intent is adopted.

President Ber ett stated that he r e a f t e r  letters of intent 
w ou ld  be adopted prior to the vote on a bill.

S en at o r H a l f o r d  m oved and asked u n an im o us  consent that the 
Reso ur c es  Comm it t ee  L e t t e r  of Intent o f fe re d  on page 269 be 
a do pted as a Senate L e t t e r  of Intent. Witho ut  objection, the 
Senate L e t t e r  of Intent was adopted.

CS F O R SENA TE  B IL L NO. 115 (RES) was refe rr ed  to the Secretary 
for engrossment.
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Februa ry  21, 1985

S EC O ND  R E A DI NG  OF H O U S E  R E SO L UT IO NS

H CR  7

H O U S E  C O N C U R R E N T  R E SO LU T IO N NO. 7 (Joint Special Commi tt ee  on 
F o r e i g n  Trade )  was read the s ec o nd  time.

H OU S E C O N C U R R E N T  RE SO L U T I O N  NO. 7 w as  b e f o r e  the S enate on 
final passage.

The q u e s t i o n  being: “Shall H O U S E  C O N C U R R E N T  R E S O L U T I O N  NO. 7
(Joint Speci a l C o m m i t t e e  on F o r e i g n  Trad e)  pass the Senate?" 
The roll was taken w i t h  the f o l l o w i n g  result:

H C R  7

Yeas: 17 Abood, Bennett, Coghill, DeVries,
Eliason, Fahrenkamp, Faiks,
F i s c h e r  Paul, F i s c h e r  Vic.
J osephson, Kelly, Kerttula, Ray.
Rodey, S t ur gu l ew sk i,  Zharoff,
Z ie gl e r

Nays: 2 Ferguson, H a l f o r d

Absent: 1 Sackett

K e r t t u l a  c h an ge d  from n ay  to y e a

and so, H O U S E  C O N C U R R E N T  R E S O L U T I O N  NO. 7 passe d the Senate, 
was s ig n ed  by the Pres id en t and S e c re ta ry  and r e tu rn e d to the 
H o u s e .

CITA TI O NS

S en at o r H a l f o r d  m o v e d  and a sk e d u na n i m o u s  consent that the
f ollowing c i t at io ns  be adopted:

In M e m o r i a m  - S t a nl ey  Taff 
by S e n a t o r  Sackett

R e p r e s e n t a t i v e  B in kl ey

H o n o r i n g  - W e s t e r n  Council Boy Scouts of Am e r i c a  
by Re pr es e n t a t i v e s  Mart in , Hanley, Gruenberg,

M ar r ou  and C l o c k s i n
Sena to r s Vic Fischer, St u rg ulewski, Halford,
DeVries, Paul F i s c h e r  and Rodey

With ou t  ob jection, the c i ta t io ns  w e r e  a d op t ed  and r e f er re d to
the S ec r e t a r y  for transmittal.

Februa ry  21, 1985
SENATE J O U R NA L
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SB 183

SENATE B I LL  NO. 183 by Senator DeVries, entitled:

"An Act m a k i n g  a special ap p ro pr i a t i o n  for 
payment as a grant to the M a t a n u s k a - S u s i t n a  
B o r o u g h  for vari o us  capital improvement 
projec ts  w i t h i n  the M a t a n u s k a -S us i tn a 
B o r o u g h  School District; and p r ov id in g  for 
a n  effe c ti ve  date."

was read the first time and referred to the Health, Educa t io n 
and Social Services Commi tt e e and the Finance Committee.

SB 184

SENATE B I LL  NO. 184 b y S en ator DeVries, entitled:

"An Act m a k i n g  a speci il ap p r o p r i a t i o n  for 
payment as a grant to 'he City of W a si l la  
for w a t e r  s y st e m txpai sion and m a k i n g  a 
special appropriat ion for payment as a 
grant to the City if Palme r for w ater m a i n  
re p lacement and s t or m sewers; and p r o vi di n g 
for an effe c ti ve  date."

was read the first time and referr e d to the Reso ur c es  C o m m i t­
tee and the F in a nc e Committee.

SB 185

SENATE BILL NO. 185 by Senators Fahrenkamp, Halford, Faiks, 
Ziegler, K e r t t u l a  and Paul Fischer, entitled:

"An Act r e la t in g to legislative d is approval 
of the A l a s k a  Coastal M a n ag e me at  Pr ogram."

was read the first time and r e fe rr e d to the Resou r ce s C o m m i t­
tee .

CO N SI D E R A T I O N  OF  T H E  C A L EN DA R

SE COND R E A D IN G O F  S E NA TE  BILLS

SB 17

SENATE B I LL  NO. 17 (applicability of the sc ho l a r s h i p  loan p r o­
gram to students atten d in g more than one p o st se co n da ry  e d u c a­
tional institution; efd) was read the second time.
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R e p r e s e n t a t i v e  F u l l e r  - M a r c h  14 t h r o u g h  
p la ne  tine M a r c h  18, 1985

R e p r e s e n t a t i v e  C o t t e n  - M a r c h  6 thro ug h  
M a r c h  11, 1985

R e p r e s e n t a t i v e  D av is  - M a r c h  6 t h r o u g h  
M a r c h  11, 1985

R e p r e s e n t a t i v e  Pi g n a l b e r i  - M a r c h  6 t h r o u g h  
M a r c h  11, 1985

R e p r e s e n t a t i v e  R i n g s t a d  - M a r c h  15, 1985

T h e r e  b e in g no objection, it w a s  so ordered.

C S S B  115 fReel

T h e  S p e a k e r  w a i v e d  t h e  R e s o u r c e s  C om m i t t e e  referral on 
C O M M I T T E E  S U B S T I T U T E  FO R S E N A T E  B I LL  NO. 115 (Resources) 
( r e l a t i n g  t o  l a n d  u s e  a n d  d i s p o s a l  n e a r  a h i g h w a y  
r i g h t - o f - w a y ;  e f f e c t i v e  d a t e )  a t  t h e  r e q u e s t  o f t h e  
C o - C ha ir m an . C S S B  115(Res) w a s  sent t o  the Tr a n s p o r t a t i o n  
Committee.

H B.249

R e p r e s e n t a t i v e  G ru e n b e r g  a d d e d  his na me  as c o - s p o n s o r  to 
H O U S E  B I L L  N O .  2 4 9  ( i n c r e a s i n g  t h e  e x c i s e  t a x  o n  
ciga re tt e s;  e f f e c t i v e  date).

H B  251

R e p r e s e n t a t i v e  H e r r m a n n  a d d e d  h e r  na me  as c o - s p o n s o r  to 
H O U S E  B I L L  NO. 255 ( au th orizing t he  D ep a r t m e n t  of H ealth 
and S oc ia l  S er v i c e s  to  e n t er  i n t o  a g re em en t s c o n c e r n i n g  the 
c ar e and c u s t o d y  of N a ti v e c h i l d r e n ) .

E N G R O S S M E N T  A N D  E N R O LL ME NT

C S H B  30fFlnl

C S H B  3 0 (Fin) w as  engrossed, s i g n e d  b y  the Sp e a k e r  and Chief 
C l e r k  a n d  t r a n s m i t t e d  t o t h e  S e n a t e  for co nsideration.



510 H O U S E  J O U R N A L M a r c h  4, 1985

T h e  f o l l o w i n g  w a s  enrolled, s i g n e d  by  t h e  S p e a k e r  a nd  Chief 
C l e r k ,  P r e s i d e n t  a n d  S e c r e t a r y  o f  t h e  S e n a t e  a n d  the 
e n g r o s s e d  a n d  e n r o l l e d  c o p i e r  w e r e  t r a n s m i t t e d  to the 
O f f i c e  o f  the G o v e r n o r  at  4:03 p.m., M a r c h  1, 1985:

C SH B 1 3 4 (Fin)
A u t h o r i z i n g  the e x p e n d i t u r e  of n o  m o re  
t h a n  §1,600,000 from t h e d i s a s t e r  re lief 
f u n d  f o r  a s e w e r  s y s t e m  f a i l u r e  in 
Hain es :  e f f e c t i v e  date.

C S H B  1 3 4 (Fin)

A H N O n i C E M E H T S

R e c e p t i o n  A . J . R o o m  5:00 p.m., 3/4
A s s o c i a t i o n  of  A l a s k a  B a ra no f H otel
S ch oo l  B o a rd s

R e c e p t i o n  T r e a d w e l l  R o o m  5:30 p.m., 3/4
A l a s k a  S t a t e  Ho s p i t a l  B a r a n o f  H otel
A s s o c i a t i o n  4 t he  A l a s k a  
R u r a l  E l e c t r i c  Coop. Assoc.

B r e a k f a s t  B ar a no f H o t e l  7:15 a.m., 3/6
H u m a n  S e r v i c e s  C o a l i t i o n

R e v i s e d  W e e k l y  Co m m i t t e e  Sc h e d u l e  p r i n t e d  u n d e r  sepa ra t e 
c o v e r  t h i s  date.

A D J O U R N M E N T

R e p r e s e n t a t i v e  C l o c k s i n  m o v e d  and a s k e d  u n a n i m o u s  c o n se n t 
t h a t  t h e  H o u s e  a d j o u r n  u nt i l 10:00 a.m., M a r c h  6, 1985.
T h e r e  b e i n g  no objection, t he  H ou se  a d j o u r n e d  at 11:45 a.m.

I re ne  C as he n  
C hi ef  Clerk



S EN AT E  JO U R N A L
F e b r ua ry  21, 1985

S P E C I A L  O RDERS

S e n a to r V ic  F is ch e r m o ved and a s ke d u nanimous consent that he 
be e xc u se d from a call of the Se nate on M a r c h  1 and M a r c h  *t. 
W it n ou t objection, S e n a t o r  Vi c  F i s c h e r  was excused.

S e na to r Zharo ff  m ov e d and asked unan im ou s  consent that he be 
e x c u se d from a call of the S enate F e br ua ry  26-Ma r ch  1, 
W i t h o u t  objection. Sena to r  Z ha ro ff  was excused.

S e n a t o r  Coghill m o v e d  and a sked u n an i mo us  consent that he be 
e x c u se d from a call of the S enate on M a r c h  1 Without 
objection, S en ator Coghill was excused.

E N G R OS SM EN T

SB 17

S E N A T E  B I LL  NO. 17 was e ngrossed, si gned by the President and 
S e c r et ar y and t r a ns m it te d to the H ou se  for consideration.

SB 115

CS F O R  SENATE B I L L  NO. 115 (RES) was engrossed, signed by the 
Pres id e nt  and Secr et ar y and t r a n sm it te d  to the House for c o n­
side r a t i o n  w it h a Senate L e t t e r  of Intent.

A D J O U R N M E N T

S e n a t o r  H al f or d m o ve d  and asked u nanimous consent that the 
S enate adjo u rn  until 11:00 a.m., Febru ar y  22, 1985. Without
objection, the Senate a dj o u r n e d  at 11:58 a.m.

Peggy M u l l i g a n  
Secretary of the Senate

February 1985
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February 21, 1985

C ommittee me e t i n g s  in the Capitol 
'■Change in time or place *

C OM M U N I T Y  A N D  R EG I O N A L  A F F A I R S  - BE LTZ R M  211 • 3:30 
Feb 21 Local Bound ar y  C o m m i s s i o n  cont'd

SB 97 A p p r o p r i a t i o n s  for w a t e r  and s ew er  projects 
SB 113 S enior Ci t i z e n  tax exemptions 

26 U n f i n i s h e d  c o mm it t ee  bills 
28 SB 69 Sale of al co h o l i c  beverages 

SB 137 Senio r  c i t i z e n  h o u si ng

F I N A NC E - S EN A TE  F I NANCE - 8:30 am
Feb 22 U  of A, Governor, Depts E n v ir on me n ta l Conservation,

Revenue, C o mm u ni ty  & R eg i o n a l  Af f a i r s  capital budg e ts

H E A L T H  E D U CA T IO N & S OC I AL  S E R VI CF S  - B ELTZ R M  211 - 1:30 
Feb 21 Gov Council ior H a n d i c a p p e d  and G i f t e d  briefing

26 M ental h e al th  lands, Fairbanks Ment al  H e a lt h 
Facili ty

28 T E L E C O N F E R E N C E  SB 165 C hi ld  care centers
SB 109 C h i r o p r a c t i c  services u nd er  M e d i c a i d

J UD I C I A R Y  - BU T R O V I C H  R M 2 0 5 - 1:30
Feb 21 SB 56 Long e vi ty  bonus; perm an en t  fund; annuity 

programs

L A B O R  & C OM ME RC E  - B E L TZ  R M  211 - 3:30
Feb 22 C o n f i r m a t i o n  hearing: C o m m i s s i o n e r  Lounsbury,

Dept Comme rc e & E co no m ic  Devel op m en t

R ES O U R C E S  - B U T R O V I C H  RM  205 - 1:30
Feb 22 HB 7 Dept F i s h & Game releas-. c on fi d e n t i a l  records 

SJR 5 L a nd  Use C o u n ci l oppcoe Steese a n d  W hite 
M o u n t a i n  M a na g e m e n t  Plans
SJR 10 R ig h ts - o f - w a y  on B LM  plats (RS 2977)

2b D NR  o v e rv ie w of Susitna, T a n an a & B ri s to l Bay Plans 
SJR 19 Simeonof Isla nd  cattle slau gh te r

27 SB 105 P a lm er  Hay Flats State Game R e f ug e 
SB 11 Fishe ri es  b u s in es s tax

M a r  1 L i m i t e d  Entry C o m m i s s i o n  o ve rv i ew  
SB 83 L i m it ed  E ntry Act

S TA TE  AFFAI RS  - B U T R O V I C H  R M  205 - 8:30 am 
Feb 26 SB 173 C a m p a i g n  reform

27 SB 62 Prohi bi t  aeria l  wo l f hu n t i n g  T E L E C O N F E R E N C E

T R A N S P O R T A T I O N  - B UT R O V I C H  R M 205 - 3:30 
Feb 22 No m e e t i n g

25 SB 82 W e i gh ts  and m e a su re s
Air fare hearing, A la sk a  and Unite d 

27 SJR 11 J ones Act 
M ar  1 No m e e t i n g  
M a r  11-15 School bus hear in gs

M A J O R I T Y  CAUCUS - B UT R O V I C H  RM  205 - A F T E R  SE S S I O N  
Feb 21

A N C H O R A G E  C AU CU S - H O U S E  F I N AN C E R M - NOON 
Feb 22 No m e e t i n g
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U N F I N I S H E D  BUSINESS

R e p r e s e n t a t i v e  C l o ck si n  m o v e d  and a sk e d u n a n i m o u s  c o ns en t 
t ha t the f o ll o wi ng  me m b e r s  b e e x c us ed  f r o m  a call o f  the 
House:

R e p r e s e n t a t i v e  R i e g e r  - M a r ch  15, 1985

R e p r e s e n t a t i v e  P i g n a l b e r i  - M a r c h  6 
t h r o u g h  plane t i m e M a r c h  10, 1985

R e p r e s e n t a t i v e  B o u ch er  - A f t e r  s e ss i on  
M a r c h  8 t h ro ug h  M a r c h  11, 1985

R e p r e s e n t a t i v e  S z y m a n s k i  - M a r c h  4, 1985

R e p r e s e n t a t i v e  Sh ultz - M a r c h  7 t hr ou gh  
M a r c h  10, 1985

T h e r e  b e i n g  n o objection, it w a s  so ordered.

H B  168

T h e  S p e a k e r  w a i v e d  t h e  J u d i c i a r y  C o m m i t t e e  refe r ra l on 
H O U S E  B I L L  NO. 168 ( c o n s t r u c t i o n  c o n t r ac to rs ;  e f f e c t i v e  
date) at t h e  re q u e s t  of t he  Chairman.

H B 168 w a s  se nt  to the Finan ce  Committee.

C S S B  U 5 [R e s )

T h e  S p e a k e r  w a i v e d  the H o u s e  Speci al  C o m m i t t e e  o n Oil & Gas 
r ef er r al  o n C OM M I T T E E  S U B S T I T U T E  FOR S E N A T E  B I L L  NO. 115 
( R e s o u r c e s )  ( l a n d  u s e  a n d  d i s p o s a l  n e a r  a h i g h w a y  
r i g h t - o f - w a y ;  e f f e c t i v e  d a t e )  a t  t h e  r e q u e s t  of  t h e  
Chairman.

C S S B  115 (Res) w as  sent to  t he  R e so ur c es  C o m m i t t e e  w i t h  a 
f u r t h e r  r e f e r r a l  to the T r a n s p o r t a t i o n  Committee.

E NG RO S S M E N T

C S H B  lfTrsoi

C S H B  l(Trsp) w as  engrossed, s i g n e d  by the S p e a k e r  and C hief 
C l e r k  and t r a n s m i t t e d  to the S e n a t e  for consider at io n .

C S H B  1 0 2 (Fin)

C S H B  1 0 2 (Fin) w a s  e n g r o s s e d ,  s i g ne d by  t h e  S p e a k e r  and 
C h i e f  C l e r k  a n d  t r a n s m i t t e d  t o  t h e  S e n a t e  'for c o n s i d e r a­
tion.
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& H MQjJKCEMSEX§

Bu d g e t  & A u d i t  C a p i t o l  519 N o o n ,  3 / 1

M i n o r i t y  C a uc us  C ap itol 24 N o o n ,  3 / 1

F i n a n c e  Ca p i t o l  519 1 : 3 0  p . m . ,  3/1
H B  130 E d u c a t i o n a l  enployees' c o l l e c t i v e  

b a r g a i n i n g  agreeaents; eff. d at e

R e v i s e d  W e e k l y  C o a n i t t e e  S c h e d u l e  is p r i n t e d  u n d e r  
s e p a r a t e  c o v e r  this date.

A D J O U R N M E N T

R e p r e s e n t a t i v e  C l o c k s i n  m o v e d  a nd  a s k e d  u n a n i m o u s  c o n s e n t  
t h a t  t h e  H ou se  ad j o u r n  until 11:00 a.m., M a r c h  4, 1985.
T h e r e  b e i n g  no objection, the H o u s e  a d j o u r n e d  a t  11:55 a.m.

I re n e C as h en  
C hi ef  C l e rk
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R EP OR T S OF  S T A N D I N G  C O M M I T T E E S

S B  106

The^'St^te A f f a i r s  C o m m i t t e e  h a s  c o n s i d e r e d  SENAi;E_BILL I.J. 
106 (relisting to A l a s k a  b i d d e r  prefersjic©)-"afitT r e p o r t s  it
b a c k  a s  f o l l o w s :  H u r l e y  _J£hai'rman) , C a t o ,  C o l l i n s ,
J e n k i n s ,  M . M .  M i l l e r ^ j j B o o C f i e r  a n d N a v a r r e  r e c o m m e n d  do 
pass. T w o zero f i s c a l ' n o t e s  we r S~ ut t a c h e d .

S B  106 w a s  refe r re d t o  t h e Fi n a n c e  Conaittee.

CSSB_l.15J.RcsI

T h e  T r a n s p o r t a t i o n  C o a n i t t e e  h a s  c o n s i d e r e d  C O M M I T T E E  
S U B S T I T U T E  FOR S E N A T E  B I L L  NO. 115 (Resources) (rel a ti ng  to  
l a n d  u s e  a n d  d i s p o s a l  n e a r  a h i g h w a y  r i g h t - o f - w a y ?  
e f f e c t i v e  d a t e )  a n d  r e p o r t s  it b a c k  as follows: C a to
(Chairman), Pignalberi, Furnace, Davis, M a r r o u  a n d Shul tz  
r e c o m m e n d  d o  pass; H e r r m a n n  has n o r e c o m m e n d a t i o n .  Th e  
C o m m i t t e e  suppo rt s t h e  S e n a t e  L e t t e r  o f  I n t e n t  (page 264, 
S e n a t e  J o u r n a l ) .

C S S B  1 1 5  (Res) w a s  r e f e r r e d  t o  t h e  R u l e s  C o m m i t t e e  for 
p l a c e m e n t  on the calendar.

H C R  26

T h e  R u l e s  C o m m i t t e e  h a s  c o n s i d e r e d  H O U S E  C O N C U R R E N T  
R E S O L U T I O N  HO. 26 (prop os in g  a m e n d m e n t s  t o  R u l e  23 of the 
U n i f o r m  R u l e s  of  the A l a s k a  S ta te  L e g i s l a t u r e  r el a t i n g  to 
c o m m i t t e e  m e e t i n g s ;  e f f e c t i v e  d a t e ) ,  r e c o m m e n d s  it be 
r e p l a c e d  w i t h  C O M M I T T E E  S U B S T I T U T E  F OR  H O U S E  C O N C U R R E N T  
R E S O L U T I O N  NO. 26 (Rules) (same title) an d r e p o r t s  it b a ck  
as follows: M.W. M i l l e r  (Chairman), Fuller, Grussendorf,
D a v i s  a n d  W a l l i s  r e c o m m e n d  d o  p a s s ;  P i g n a l b e r i  has no 
re c om me n d a t i o n ;  M a r t i n  s i g n e d  "Will b e  g o o d  for a one y e ar  
e x p e r i m e n t . "

H C R  26 w a s  r e t u r n e d  t o  t he  R u l e s  C o m m i t t e e  for p l a c e m e n t  on 
t h e  calendar.

H B  15

T h e  C o m m u n i t y  & R e g i o n a l  A f f a i r s  C o m m i t t e e  h as  c o n s i d e r e d  
H O U S E  B I L L  NO. 15 ( r e q ui ri ng  a n a d v i s o r y  e l e c t i o n  b e f o r e  an 
a n n e x a t i o n  may be p r o p o s e d  t o t he  l e g i s l a t u r e ) , r e c o m m e n d s  
it be  r e p l a c e d  w i t h  C O M M I T T E E  S U B S T I T U T E  F O R  H O U S E  B I L L  NO. 
15 ( Community & R eg i o n a l  A f f a i r s ) :
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Kfi— il

" A n  A c t  r e l a t i n g  to  a d v i s o r y  e l e c t i o n s  
o n  c e r t a i n  a n n e x a t i o n  p r o p o s a l s . "

a n d  r e p o r t s  it b a c k  as follows: G o l l  (Chairman), Koponen,
M a r r o u  a n d  W a l l i s  r e c o m m e n d  d o  pass; G r u e nb er g,  P h i ll ip s 
a n d  F u r n a c e  h a v e  n o  r e c o m m e n d a t i o n .  A  fiscal n o t e  was 
a t ta ch ed .

H B  15 w a s  r e f e r r e d  t o  t he  S t a t e  A f f a i r s  Co mmittee.

T h e  f i s c a l  no te  a p pe a rs  in H o u s e  J o u r n a l  S u p p l e m e n t  No. 46.

HEL-4.4

T h e  H o u s e  J u d i c i a r y  c o m m i t t e e  s u b m i t t e d  a l e t t e r  o f  i nt e nt  
t o a c c o m p a n y  t h e i r  c o m m i t t e e  r e p o r t  (page 819) f o r  H O U S E  
B I L L  NO. 44 (est ab l is hi ng  a d d i t i o n a l  state land as  m a r i n e  
p a r k  u n i t s  o f the s ta te  p a r k  s y s t e m ) . T h e  letter, w h i c h  
w a s  s i g n e d  b y  C h a i r m a n  M.M. M i ll e r,  a p p e a r s  below:

H OU S E J U D I C I A R Y  C O M M I T T E E  
L E T T E R  O F I N T E N T  

F OR  
C S H B  44(Jud)

" T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  h a s  h e a r d  H B  44, 
e s t a b l i s h i n g  a n u m b e r  o f  m a r i n e  p a r k s  in S o u t h e a s t  Alaska, 
a n d  h a s  r e p l a c e d  t h e  o r i g i n a l  b i l l  w i t h  C S H B  44 
( J u d i c i a r y ) .

I t  w a s  t h e  i n t e n t  o f  t h e  J u d i c i a r y  C o m m i t t e e ,  in 
p a s s i n g  t h e  b i l l  w i t h o u t  an  a d d i t i o n a l  a p p r o p r i a t i o n  to  the 
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  t h a t  t h e  d e p a r t m e n t  
should, t o  t h e  g r e a t e s t  e x t e n t  poss i bl e,  in i t i a t e  p l a n n i n g  
f o r  t h e  m a n a g e m e n t  o f  m a r i n e  p a r k s  in S o u t h e a s t  a n d  
S o u t h c e n t r a l  A l a s k a  u s i n g  e x i s t i n g  s t a f f  a n d  s ta ff  t i m e  and 
r e s o u r c e s .

T h i s  p l a n n i n g  p r o c e s s  s h o u l d  t a k e  in t o c o n s i d e r a t i o n  
the c o n c e r n s  of l e gi s l a t o r s  t h a t  a  p r o c e s s  be d e v e l o p e d  for 
m a n a g e m e n t  a n d  t h e  a d d i t i o n  o f  c a p i t a l  i m p r o v e m e n t s  as 
m o n e y  b e c o m e s  a v a i l a b l e  a n d  is a p p r o p r i a t e d  b y  t he  
l e g i s l a t u r e  in f ut ur e  years. T h e  p l a n n i n g  s h o u l d  incl ud e 
s o m e  in i t i a l  w o r k  o n  t he  n e e d  for, a n d p r o p e r  l o c a t i o n  of, 
m o o r i n g  buoys, d o c ks  and o t h e r  a p p r o p r i a t e  f a ci lities. The 
p r o c e s s  s h o u l d  a ls o  in c l u d e  t h e i n i t i a t i o n  of  d i s c u s s i o n s  
w i t h  t he  U.S. F o r e s t  S e r v i c e  f or  s t a t e - f e d e r a l  c o o r d i n a t i o n  
a nd  c o o p e r a t i o n  in r e c r e a t i o n  p l a n n i n g  as a  p a r t  o f  that 
f e d e r a l  a g e n c y ' s  m a n d a t e  for r e c r e a t i o n  i m p r o v e m e n t s  as 
p a r t  of t h e i r  r e s p o n s i b i l i t i e s  o f  m u l t i p l e - u s e  m a n ag e me nt .

T h e  J u d i c i a r y  C o m m i t t e e  i s  a l s o  c o g n i z a n t  o f  
l e g i s l a t i v e  i n t e n t  of p r e v i o u s  y e a r s  r e g a r d i n g  m a r i n e  p ar ks  
l e g i s l a t i o n ,  t h a t  n o  f u n d i n g  f or  m a n a g e m e n t  o r  i m p r o v e m e n t  
of  m a r i n e  p a r k s  e s t a b l i s h e d  u n d e r  t h e  p r o g r a m  w o u l d  b e  m a d e  
a v a i l a b l e  at l e a s t  until t h e  l a te  1980s. I n  l ig ht  of  th at
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Alaska ^tate legislature
House o f Representatives

Committee on Transportation

Rep. Bette C a to , Chairm an

Pouch V 
State Capitol 

Juneau, A laska 99811 
(907 ) 465-4858

TO: COMMITTEE MEMBERS

FROM: Committee Staff

DATE: 29 April 1985

RE: CSSJR 10(Res)

Please find in your folders, information regarding CSSJR 10 (RES) 
divided into the following categories:

LEGISLATIVE ACTION MATERIAL

°CSSJR 10 (Resources) am

°CSSJR 10 (Resources)

°Fiscal Note for CSSJR 10 (Resources) dated 4/18/85

“Senate Finance Committee Letter of Intent for CSSJR 10 (Resources)

“Formal Statement on SJR 10 by Senator Coghill before the Senate 
Resources Committee on February 22, 1985.

BACKGROUND INFORMATION ON R.S. 2477

“Department of Transportation and Public Facilities "Briefing 
Paper", an historical analysis

%

“September 13, 1984 Citizens' Advisory Commission on Federal Areas 
regarding RS 2477 Rights-of-Way

CORRESPONDENCE OF SUPPORT

“Resolution #2-185 Fairbanks Chamber of Commerce "Resolution 
Pertaining to Establishment of RS 2477 Rights-of-way"

“February 26, 1985 letter of Citizens' Advisory Commission on 
Federal Areas



“March 1, 1985 letter of Citizens' Advisory Commission on Federal 
Areas

“March 1, 1985 Alaska State Chamber of Commerce "Resolution 

Pertaining To Establishment of RS 2477 Rights-of-Way"

CORRESPONDENCE OF OPPOSITION

“Alaska Native and Managers Association "Resolution Addressing 
Proposed Plotting of R.S. Rights-of-Way to Public Land Records"

“December 21, 1984 letter of Tanana Chiefs Conference Inc.

“October 23, 1984 letter and November 1, 1984 letter of Interior 
Village Association

“February 21, 1985 Memorandum of Northern Alaska Environmental 
Center addressed to the Senate Resources Committee

DETAILED BACKGROUND INFORMATION AND CONCERNS FROM VARIOUS SOURCES

“March 21, 1985 letter of Michael J. Penfold to Senator 
Sturgelewski (Mr. Penfold is State Director with U.S. Department of 
Interior, Bureau of Land Management)

“September 28, 1984, Memorandum of Understanding Between Alaska 
Department of Natural Resources and Alaska Department of 
Transportation and Public Facilities and Bureau of Land Management

“September 7, 1984 BLM letter regarding R.S. 2477 Issue Paper

“November 28, 1984 BLM Letter regarding Notation of R.S. 2477 
Right-of-Way Assertions ori'the Public Land Records

“U.S. Department of Interior, Office of the Solicitor Memorandum 
regarding Rights-of-Way on Allotments--R.S. 2477 and Other Access 
Questions

“February 1985 RS 2477 Regional Trails Assertion Inventory

Committee minutes of previous committee meetings (Senate Resources 
and Senate Transportation) are available should you desire a copy.
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M E M O R A N D U M

Senate Committee 
on 

Transportation
To: Committee members

Date: March 14, 1985

From: Committee staff

Re: Background materials for CSSJR 10

On Friday, March 15, the committee will consider CSSJR 10 (Res) 
which urges DNR and DOT/PF to enter into a memorandum of understanding 
with BLM regarding identification and establishment of RS 2477 rights- 
of-way throughout the state. These rights-of-way were created under a 

federal law which dates back to the 1860s, which said in essence that if 
a person blazed a trail across unappropriated federal lands, that became 
a public right-of-way. Now, with federal and state bureaucrats 
formulating land use plans, many of those public access ways are being 
threatened with vacation, if the State government does not act to assert 
its public right to the right-of-way.

The background materials, particularly the memorandum from the 
Citizens' Advisory Commission, explain the problem fairly well. Along 
with a highlighted copy of the Resources CS, these materials include:

A statement prepared by Senator Coghill for presentation to 
the Resources Committee hearing

The Citizens' Advisory Commission memo explaining the history 
of the problem

The currently-effective M.O.U. between DOT/PF, DNR and BLM 
regarding the northern portion of the state.

BLM position statement on RS 2477 rights-of-way

BLM notation memo describing the procedure and effect of BLM
notations of RS 2477 rights-of-way on BLM plats

BLM memo to the Bureau of Indian Affairs regarding RS 2477
rights-of-way over native allotment parcels

An inventory of RS 2477 trails compiled for assertion by DNR



O f f e r e d :  3 / 4 / 8 5
R e f e r r e d :  T r a n s p o r t a t i o n

a n d  F i n a n c e

O r i g i n a l  s p o n s o r s :  C o g h i l l ,  Aboo d ,
E inett, et al

1 IN T H E  S E N A T E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

2 CS F O R  S E N A T E  J O I N T  R E S O L U T I O N  NO. 10 ( R e s o u r c e s )  am

3 IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 R e q u e s t i n g  that the D e p a r t m e n t  o f  N a tu-

6 ral R e s o u r c e s  a n d  the D e p a r t m e n t  of

7 T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s

8 e x p e d i t e  the i d e n t i f i c a t i o n  a nd e s tab-

9 l i s h m e n t  o f  r i g h t s - o f - w a y  f or r o a d s  a nd

10 t r a i l s  o n  f e d e r a l  B u r e a u  of L a n d  M a n a g e -

11 men t  p l a t s  w h i c h  q u a l i f y  u n d e r  RS  2477.

12 BF. IT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A :

13 W H E R E A S  the A l a s k a  N a t i o n a l  I n t e i e s t  L a n d s  C o n s e r v a t i o n  A ct of 1980

14 p l a c e d  124 m i l l i o n  a c r e s  of  land in A l a s k a  int o  71 f e d e r a l  c o n s e r v a t i o n

15 u n its, and o u t l i n e d  s p e c i f i c  u s e  r e q u i r e m e n t s  a nd r e s t r i c t i o n s  f or t h ose

16 u n its; and

1 7  W H E R E A S ,  -contrary E&e- p r o v i s i o n s  rrf- irhre ~A4~aska ^N a t i o -H al I-nt-e-r e st

18 -fegrrcre"C&ttfre-rvation Ac t -o f  1 9 80, t h e r e  w as no  p r o v i s i o n  f o r  e s t a b l i s h i n g  or

19 p r o t e c t i n g  a t r a n s p o r t a t i o n  s y s t e m  in the d e v e l o p m e n t  of c o m p r e h e n s i v e

20 m a n a g e m e n t  p l a n s  for e a c h  c o n s e r v a t i o n  u n i t  by the r e s p o n s i b l e  f e d e r a l

21 m a n a g e m e n t  a g ency; a nd

22 W H E R E A S  s e v e r a l  of  the c o m p r e h e n s i v e  m a n a g e m e n t  p l a n s  h a v e  b e e n  com-

23 p l e t e d  w i t h o u t  r e c o g n i t i o n  of e x i s t i n g  r o a d s  a nd t r a i l s ,  p r e v e n t i n g  p u b l i c

24 a c c e s s  t h r o u g h  t h e s e  u n i t s  to s..ate a nd p r i v a t e  l a n d s  a n d  to s t a t e  w a t e r s ;

25 and

26 W H E R E A S  c o m p r e h e n s i v e  m a n a g e m e n t  p l a n s  f or a m i n i m u m  of  n i n e  n a t i o n a l

27 p a r k  a n d  p r e s e r v e  u n i t s  a n d  five f i s h  a n d  w i l d l i f e  r e f u g e  u n i t s  a re to be

28 c o m p l e t e d  d u r i n g  c a l e n d a r  y e a r  1985; and

29 W H E R E A S  the f e d e r a l  s t a t u t o r y  a u t h o r i t y  f o r  t he e s t a b l i s h m e n t  of
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n.

1 r e c o g n i z e d  r i g h t s - o f - w a y  fo r  r o ads a nd t r a i l s  is c o n t a i n e d  in  RS 2477 (43

2 U . S.C. sec. 932); a nd

3 W H E R E A S  the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  and the D e p a r t m e n t  of

4 T r a n s p o r t a t i o n  a nd P u b l i c  F a c i l i t i e s  o n  S e p t e m b e r  28, 1984, s i g n e d  a M e mo-

5 r a n d u m  of U n d e r s t a n d i n g  w i t h  the f e d e r a l  B u r e a u  of L a n d  M a n a g e m e n t  involv-

6 i n g  the n o r t h e r n  r e g i o n  of A l a s k a  only, e s t a b l i s h i n g  the p r o c e d u r e  u n d e r

7 w h i c h  the r i g h t s - o f - w a y  c o u l d  be r e c o g n i z e d  on  B u r e a u  of L a n d  M a n a g e m e n t

8 p l a t s  a nd in c o m p r e h e n s i v e  p l a n s  for c o n s e r v a t i o n  units;

9 BE IT  R E S O L V E D  by the A l a s k a  S t a t e  L e g i s l a t u r e  that the G o v e r n o r

1.0 i n s t r u c t  the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  a n d  the D e p a r t m e n t  of T r a n s -

11 p o r t a t i o n  an d  P u b l i c  F a c i l i t i e s  i m m e d i a t e l y  d e v e l o p ,  in c o n s u l t a t i o n  w i t h

12 o t h e r  a f f e c t e d  l and o w n e r s  a n d  m a n a g e r s ,  a nd p r o p o s e  a M e m o r a n d u m  of U n d e r -

13 s t a n d i n g  w i t h  the B u r e a u  of L a n d  M a n a g e m e n t  r e l a t i v e  to the r e m a i n d e r  of

14 the state; an d  be it

15 F U R T H E R  R E S O L V E D  that the G o v e r n o r  i n s t r u c t  the s t a t e  a g e n c i e s

16 i n v o l v e d  a f f i r m a t i v e l y  s o l i c i t  i n f o r m a t i o n  f r o m  m i n e r s ,  e n g i n e e r s ,  land

17 s u r v e y o r s ,  e n v i r o n m e n t a l i s t s ,  o u t d o o r  groups, l a n d h o l d e r s ,  or o t h e r  p e r s o n s

18 or  o r g a n i z a t i o n s  that m a y  h a v e  k n o w l e d g e  of the h i s t o r i c  u se of r o a d s  a nd

19 t r a i l s  to a s s i s t  the d e p a r t m e n t s  in the i d e n t i f i c a t i o n  of t h o s e  r o ads a nd

20 t r a i l s  that c o u l d  q u a l i f y  u n d e r  the p r o v i s i o n s  of RS 2477 (43 U . S . C .  sec.

21 932) for a d d i t i o n  to the s t a t e  t r a n s p o r t a t i o n  system, a nd that m a y  be

22 u s e f u l  to the f e d e r a l  a g e n c i e s  d e v e l o p i n g  c o m p r e h e n s i v e  m a n a g e m e n t  p l a n s

23 for the v a r i o u s  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  unit s ;  a n d  be

24 it

25 F U R T H E R  R E S O L V E D  that the G o v e r n o r  i n s t r u c t  the i n v o l v e d  s t ate

26 a g e n c i e s  d e v e l o p  d r a f t  p o l i c i e s  r e g a r d i n g  m a n a g e m e n t ,  m a i n t e n a n c e ,  liabil-

27 ity, v a c a t i o n ,  c a t e g o r i e s ,  w i d t h s ,  a n d  o t h e r  r e l e v a n t  c o n c e r n s  r e l a t e d  to

28 RS 2477 r o ads a n d  trails, a n d  that the a g e n c i e s  r e v i e w  t h e s e  d r a f t  p o l i c i e s

29 w i t h  a f f e c t e d  l a n d o w n e r s  a nd m a n a g e r s ,  a nd t h e n  p r e s e n t  t h e s e  d r aft

C S S J R  1 0 ( R e s ) am -2-



1 p o l i c i e s  to the l e g i s l a t u r e  d u r i n g  the s e c o n d  s e s s i o n  of th e  F o u r t e e n t h

2 A l a s k a  S t a t e  L e g i s l a t u r e .

3 C O P I E S  of this r e s o l u t i o n  s h a l l  be sent to the H o n o r a b l e  B i l l  Shef-

4 field, G o v e r n o r  of the S t ate of A l a s k a ,  to the H o n o r a b l e  E s t h e r  W u n n i c k e ,

5 C o m m i s s i o n e r  of N a t u r a l  R e s o u r c e s ,  to the H o n o r a b l e  R i c h a r d  J. K n app,

6 C o m m i s s i o n e r  of T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s ,  a n d  to M i c h a e l  J.

7 P e n fold, S t a t e  D i r e c t o r  of the B u r e a u  of L a n d  M a n a g e m e n t .
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O f f e r e d :  3/4/85
R e f e r r e d :  T r a n s p o r t a t i o n

and F i n a n c e

O r i g i n a l  s p o n sors: C o g hill, A b ood,
Be n n e t t ,  et al

1 I N  T H E  S E N A T E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

2 CS F O R  S E N A T E  J O I N T  R E S O L U T I O N  NO. 10 (Re s o u r c e s )

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 R e q u e s t i n g  t h a t  the D e p a r t m e n t  of Natu-

6 ral R e s o u r c e s  a n d  the D e p a r t m e n t  of

7 T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s

8 e x p e d i t e  t he i d e n t i f i c a t i o n  a n d  estab-

9 l i s h m e n t  of  r i g h t s - o f - w a y  f o r  r o ads and

10 trai l s  o n  f e d e r a l  B u r e a u  of L a n d  M a n a g e -

11 m e n t  p l a t s  w h i c h  q u a l i f y  u n d e r  RS 2477.

12 B E  IT  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A SKA:

13 W H E R E A S  the A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A ct of 1980

14 p l a c e d  124 m i l l i o n  a c r e s  of l a n d  in A l a s k a  int o  71 f e d e r a l  c o n s e r v a t i o n

15 u n i t s ,  a n d  o u t l i n e d  s p e c i f i c  u s e  r e q u i r e m e n t s  a n d  r e s t r i c t i o n s  f or t h ose

16 u n i t s ;  an d

17 W H E R E A S , / c o n t r a r y  to the p r o v i s i o n s  of  the A l a s k a  N a t i o n a l  I n t e r e s t
L. —    . •’ » . * .i • •

18 L a n d s  C o n s e r v a t i o n  A c t  of 1 9 8 o T J t h e r e  was n o  p r o v i s i o n  f or e s t a b l i s h i n g  or

19 p r o t e c t i n g  a t r a n s p o r t a t i o n  s y s t e m  i n  t he d e v e l o p m e n t  of  c o m p r e h e n s i v e

20 m a n a g e m e n t  p l a n s  fo r  e a c h  c o n s e r v a t i o n  u n i t  by  the r e s p o n s i b l e  f e d e r a l

21  -anagement agency; a nd

22 W H E R E A S  s e v e r a l  of t he c o m p r e h e n s i v e  m a n a g e m e n t  p l a n s  h a v e  b e e n  com-

23 p l e t e d  w i t h o u t  r e c o g n i t i o n  of  e x i s t i n g  r o ads a n d  trails, p r e v e n t i n g  p u b l i c

24 a c c e s s  t h r o u g h  t h e s e  u n i t s  to s t a t e  a n d  p r i v a t e  l a nds an d  to s t a t e  w a t e r s ;

25 a n d

26 W H E R E A S  c o m p r e h e n s i v e  m a n a g e m e n t  p l a n s  f or a m i n i m u m  of  n i n e  n a t i o n a l

i

27 p a r k  a nd p r e s e r v e  u n i t s  a n d  f ive f i s h  and w i l d l i f e  r e f u g e  u n i t s  ar e  to be

28 c o m p l e t e d  d u r i n g  c a l e n d a r  y e a r  1985; and

29 W H E R E A S  the f e d e r a l  s t a t u t o r y  a u t h o r i t y  f o r  t he e s t a b l i s h m e n t  of

f V O ; N  R E - S O U R ^  C 5 S J R I O
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1 r e c o g n i z e d  r i g h t s - o f - w a y  for r o a d s  a nd t r a i l s  is c o n t a i n e d  in  RS 2A77 (A3

2 U.S.C. sec. 932); a nd

3 W H E R E A S  the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  a n d  the D e p a r t m e n t  of

A T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  on  S e p t e m b e r  28, 198A, s i g n e d  a M e mo-

5 r a n d u m  of  U n d e r s t a n d i n g  w i t h  the f e d e r a l  B u r e a u  of L a n d  M a n a g e m e n t  involv-

6 in g  the n o r t h e r n  r e g i o n  of A l a s k a  only, e s t a b l i s h i n g  the p r o c e d u r e  u n d e r

7 w h i c h  th e  r i g h t s - o f - w a y  c o u l d  be  r e c o g n i z e d  on B u r e a u  of L a n d  M a n a g e m e n t

8 p l a t s  a n d  in c o m p r e h e n s i v e  p l a n s  f or c o n s e r v a t i o n  u n i t s ;

9 BE IT R E S O L V E D  by the A l a s k a  S t a t e  L e g i s l a t u r e  tha t  the D e p a r t m e n t  of

10 N a t u r a l  R e s o u r c e s  a n d  the D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  F a cil-

11 ities i m m e d i a t e l y  d e v e l o p ,  in  c o n s u l t a t i o n  w i t h  o t h e r  a f f e c t e d  l a n d  o w n e r s

12 a n d  m a n a g e r s ,  a n d  p r o p o s e  a M e m o r a n d u m  of U n d e r s t a n d i n g  w i t h  the B u r e a u  of

13 L a n d  M a n a g e m e n t  r e l a t i v e  to t he r e m a i n d e r  of  the state; a nd be it

1A F U R T H E R  R E S O L V E D  that the s t a t e  a g e n c i e s  i n v o l v e d  a f f i r m a t i v e l y  soli-

15 cit i n f o r m a t i o n  f r o m  m i n e r s ,  e n g i n e e r s ,  l a n d  s u r v e y o r s ,  e n v i r o n m e n t a l i s t s ,

16 o u t d o o r  groups, l a n d h o l d e r s ,  o r  o t h e r  p e r s o n s  o r  o r g a n i z a t i o n s  tha t  m ay

17 h a v e  k n o w l e d g e  of the h i s t o r i c  u s e  of  r o a d s  a n d  t r a i l s  to a s s i s t  the

18 d e p a r t m e n t s  in  the i d e n t i f i c a t i o n  of  t h o s e  r o ads a n d  t r a i l s  t hat c o u l d

19 q u a l i f y  u n d e r  the p r o v i s i o n s  of RS  2A7 7  (A3 U . S.C. sec. 932) f o r  a d d i t i o n

2 0  to the s t a t e  t r a n s p o r t a t i o n  s y s tem, a nd t hat m a y  be u s e f u l  to the f e d e r a l

21 a g e n c i e s  d e v e l o p i n g  c o m p r e h e n s i v e  m a n a g e m e n t  p l a n s  f or the v a r i o u s  A l a s k a

2 2  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  u n its; and be it

23 F U R T H E R  R E S O L V E D  that the i n v o l v e d  s t a t e  a g e n c i e s  d e v e l o p  d r a f t  pol-

2 A  i c ies r e g a r d i n g  m a n a g e m e n t ,  m a i n t e n a n c e ,  l i a b i l i t y ,  v a c a t i o n ,  c a t e g o r i e s ,

25 w i dths, a n d  o t h e r  r e l e v a n t  c o n c e r n s  -.related to R S  2 A 7 7  r o a d s  a n d  trails,

26  a n d  that the a g e n c i e s  r e v i e w  t h e s e  d r a f t  p o l i c i e s  w i t h  a f f e c t e d  l a n d o w n e r s

27  a nd m a n a g e r s ,  a nd t h e n  p r e s e n t  t h e s e  d r a f t  p o l i c i e s  to the l e g i s l a t u r e

28 d u r i n g  t he s e c o n d  s e s s i o n  of th e  F o u r t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e .

29  C O P I E S  of this r e s o l u t i o n  s h a l l  be s e n t  to the H o n o r a b l e  B i l l  Shef-

C S S J R  1 0 (Res) - 2 -



field, G o v e r n o r  of the S t ate of Alaska, to the H o n o r a b l e  E s t h e r  W u n n i c k e  

C o m m i s s i o n e r  of N a t u r a l  R e s o u r c e s ,  to the H o n o r a b l e  R i c h a r d  J. K n a p p  

C o m m i s s i o n e r  of T r a n s p o r t a t i o n  a nd P u b l i c  F a c i l i t i e s ,  a n d  to M i c h a e l  J 

P e n f o l d ,  S t ate D i r e c t o r  of the B u r e a u  of L a n d  M a n a g e m e n t .
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L E T T E R  OF I N T E N T  
C S  for  S J R  10 (R ESO UR CE S )

R e q u e s t i n g  t h a t  t h e  Dept, of N a t u r a l  R e s o u r c e s  an d 
Dept, of T r a n s p o r t a t i o n  e x p e d i t e  i d e n t i f i c a t i o n  
a n d  e s t a b l i s h m e n t  of r i g h t s - o f - w a y  for  r o a d s  and 
t r a i l s .

It is th e i n t e n t  of th e  c o m m i t t e e  t h a t  the  Dept, of N a t u r a l  

R e s o u r c e s  c o n t r a c t  an d  w o r k  w i t h  the  a p p r o p r i a t e  d e p a r t m e n t  

in t h e  U n i v e r s i t y  of A l a s k a  sy st e m  t o  a c c o m p l i s h  this  task.

J a n  Fad'ks, C o - c h a i r m a n  
Senaite F i n a n c e  C o m m i t t e e



STATEMENT ON 

SJR 10 (RS 2477 Rights of Way)

By Senator John B. Coghill 

Senate Resources Committee - February 22, 1985

Thank you, Madam Chair, for the opportunity to present a few brief 

consents on an issue of vital importance not only to my district, but to 

all of Alaska - the salvaging of rights-of-way established under the 

federal RS 2477 provision. I appreciate your conmittee's willingness to 

examine this issue and to, I hope, take prompt action on it.

Prompt action is our mandate in this issue, because as we see with

each passing day, the access potential created by our pioneering 

forebears when they struck out over those roads and trails into the 

heartland of Alaska - that access so essential to continued progress in 

Alaska - is quickly being bureaucratically removed from our grasp by 

those who would lock up Alaska. Over the next two years we will see the 

formation of dozens of state and federal land use plans, all of which 

must acknowledge the validity of the RS 2477 rights-of-way within the 

areas they cover or those rights-of-way will likely be gone forever.

Alaskans need those rights-of way. I think Congress knew what it 

was doing - back then - when it made provision for us to hrve access 

across federal lands. It is regrettable that we must now take this kind 

of virtually desperate action - to insist that the state and federal 

government enter into a cooperative agreement - to protect what is 

already ours and keep these rights-of-way on the books.

Thank y o u  again, Madam Chair, for this committee's time spent on

this issue. I hope the members will act favorably on SJR 10.
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A L A S K A  L A N D  US E C O U N C I L  M E M B E R S

C I T I Z E N S '  A D V I S O R Y  C O M M I S S I O N  ON F E D E R A L  A R E A S

S E P T E M B E R  1?,- 198 4

I p. 1 S 6 6  Civ* U.S. Cor;gres3 p a s s e d  a law e n t i t l e d  "An Act 
g r a n t i n g  the ri ght of w a y  to D i t c h  a n d  C a n a l  O w n e r s  ov er  the 
P u b l i c  Len ds / an d for or.her P u r p o s e s . "  S e c t i o n  8 of this act, 
w h i c h  g e n e r a l l y  d e a l t  w i t h  m i n i n g  a c t i v i t i e s  on the p u b l i c  
landc, rea d as follows: "And. ne it f u r t h e r  enacted/ Th a t the 
r i g h t  of w a y  for the c o n s t r u c t i o n  of h i g h w a y s  o v e r  p u b l i c  
lands* not r e s e r v e d  for p u b l i c  uses, is he reb y g r a n t e d . "

T h i s  grant/ me re  commc-nly k n o w n  as R e v i s e d  S t a t u t e  (RS) 2477 
(43 CS C  §232).- wa s a s t a n d i n g  o f f e r  by the F e d e r a l  g o v e r n m e n t  
unr.il it was  r e p e a l e d  w i t h  the p a s s a g e  of the F e d e r a l  L a n d  
P o l i c y  a n d  M a n a g e m e n t  Act (F L P M A ) of 1976. W h i l e  RS 2477  is no 
l o n g e r  the le gal  ba sis  for the c o n s t r u c t i o n  of new pu bli c 
h ig h w a y s *  v a l i d  e x i s t i n g  ri g h t s  g r a n t e d  to the Ter ri to ry / S ta te  
a n d p u b l i c  of A l a s k a  d u r i n g  the p e r i o d  of the a c t ' s  e f f i c a c y  
are  p r o t e c t e d  by F L P M A  S e c c i o n  701 an d  r e a f f i r m e d  by A N I L C A  
S e c t i o n  1109.

T h e r e  ar e  p e r h a p s  1 5 0  c r  m o r e  RS 2477 rig hts  of w a y  in Alaska/ 
c o n c e n t r a t e d  p r i m a r i l y  in the int er ior / w h i c h  w e r e  a c c e p t e d  
d i r e c t l y  by the p u b l i c  of the S t a t e  and the T e r r i t o r y  t. rough 
a c t u a l  c o n s t r u c t i o n  a n d  use. T h i s  is e x c l u s i v e  of the S e c t i o n -  
line right of w a y  d e d i c a t e d  by the S t a t e  in AS 1 9 . 1 0. 0 10 . w h i c h  
l e g i s l a t i o n  ac t s as f or m a l  a c c e p t a n c e  of the g r a n t  o f f er ed . 
I n f o r m a l  a c c e p t a n c e /  that w h i c h  is a c c e p t e d  d i r e c t l y  by the 
p u b l i c  t hr ou gh  a c t u a l  use* is an  e q u a l l y  v a l id  r i ght  r e c o g n i z e d  
in c a s e  law on the subject..

On  S t a t e  o wn e d lands/ a u t h o r i t y  for the m a n a g e m e n t  of these 
p u b l i c  ri gh ts  of w a y  is v e s t e d  in b o t h  the D e p a r t m e n t  of 
N a t u r a l  R e s o u r c e s  (DNR) a n d  the D e p a r t m e n t  of T r a n s p o r t a t i o n  
a n d  P u b l i c  F a c i l i t i e s  (DOT/PF). On F e d e r a l  and  p r i v a t e  lands, 
D O T / P F  has p r i m a r y  a u t h o r i t y  as the m a n a g i n g  agen cy.  T n i s  
a u t h o r i t y  w o u l d  e x t e n d  to t ho se  a N I L C A  lands w h i c h  w e r e  v a c a n t  
an d  u n r e s e r v e d  p u b l i c  la nds d ur i n g  the p e r i o d  of time w h e n  the 
g r a n t  w a s  in e ff e c t  in the T e r r i t o r y  a n d  State. The  A l a s k a  
O r g a n i c  Act  of 18 8 4 w as  the l e g i s l a t i o n  which b r o u g h t  U n i t e d  
S t a t e s  law to Alaska, i n c l u d i n g  RS 2477, and can be r e g a r d e d  as 
the d a t e  at w h i c h  the g ra nt  b e c a m e  e f f e c t i v e  in the T e r r i t o r y .

In 1923 the T e r r i t o r i a l  l e g i s l a t u r e  for ma ll y a c c e p t e d  the g ra nt  
by d e d i c a t i n g  all  S e c t i o n  lines to be p ub l i c  h i g h w a y s  w i t h  an
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e a s e m e n t  of e i t h e r  66 feet or 100 feet  d e p e n d i n g  on the land 
s t a t u s  at the time of the d e d i c a t i o n .  I n f o r m a l  a c c e p t a n c e  of
the g r a n t  has o c c u r r e d  ev ery time men cut t h ei r  w ay  through the
w i l d e r n e s s  du ri n g  the go ld  rush in e ff e c t  c o n s t r u c t i n g  p u b l i c  
h i g h w a y s  for all  to use. M a n y  y e ar s of use by s u c c e e d i n g  
f o r t u n e  s ee ker s,  trappers, traders, s u b s i s t e n c e  u s er s an d 
r e c r e a t i o n i s t s  a l on g these rou te s has r e i n f o r c e d  this legacy. 
O n c e  g r a n t e d  and  ac cepted, the vacant, u n r e s e r v e d  p u b l i c  lands 
o v e r  w h i c h  the right of w a y  li es  are  s e v e r e d  from o w n e r s h i p  by 
the f e d e r a l  g o v e r n m e n t  and pa s s to the Te r r i t o r y ,  the S ta te  or 
the p u b l i c  of those p o l i t i c a l  en ti tie s.

T h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  Act (ANILCA)
m a n d a t e d  the p r e p a r a t i o n  of m a n a g e m e n t  p l a n s  for the lands 
a d d e d  to the C o n s e r v a t i o n  S y s t e m  U n i t s  (CSUs) c r e a t e d  by that 
act. U n f o r t u n a t e l y ,  both the F e d e r a l  a n d  S t a t e  a g e n c i e s  have  
for the m o s t  pa r t not a d e q u a t e l y  c o n s i d e r e d  these p ub l i c  
h i g h w a y s  in the p l a n n i n g  e ff o rt s now u nd er wa y.  F a i l u r e  to 
c o n f r o n t  the issue of RS 2477 has and wi ll  c o n t i n u e  to do h a r m  
to the i n t e r e s t s  of the State, the F ed e r a l  g o v e r n m e n t  and  the 
A l a s k a n  public.

R e c e n t l y ,  a m i n e r  wa s a r r e s t e d  by P a r k  S e r v i c e  p e r s o n n e l  
w i t h i n  the bo und s of the Y u k o n - C h a r l e y  N a t i o n a l  P r e s e r v e  w h i l e  
m o v i n g  a b u l l d o z e r  a l o n g  the B u l e n b e r g  T r a i l  w h i c h  both he and 
S t at e o f f i c i a l s  c l a i m  is a v a l i d  RS 2477 right of way. The 
m i n e r  has p a t e n t e d  and u n p a t e n t e d  mi n i n g  cl a i m s  in the N a t i o n a l  
P r e s e r v e  to w h i c h  he is g u a r a n t e e d  a c c e s s  by S e c t i o n  1110 of 
A N I L C A .  T h e s e  " g u ar a nt ee s"  ar e h o n o r e d  by r e q u i r i n g  mi ner s and 
o t n e r  t r a d i t i o n a l  u s e r s  of the lands in q u e s t i o n  to c o n t e n d  
w i t h  c o n s i d e r a b l e  a m o u n t s  of p a p e r w o r k  to r e ce iv e p e rm i ts  
p r o v i d i n g  a c c e s s  to these lands. Th i s C o m m i s s i o n  b e l i e v e s  that 
this s y s t e m  of p e r m i t t i n g  is c o n t r a r y  to the sp ir it  and the
l e t t e r  of the law w h e r e  l e g i t i m a t e  RS 2477s are in volved.
F o r m a l  r e c o g n i t i o n  of v al id RS 2477 r ig h t s  of wa y  by the 
v a r i o u s  F e d e r a l  a g e n c i e s  w o u l d  s i m p l i f y  the p r o b l e m  of a c c e s s  
a n d  a l l o w  the use of a t r a n s p o r t a t i o n  s y s t e m  that has been in
e x i s t e n c e  for o v e r  e i g h t y  years. Th e use of v ali d ri ght s of
w a y  b e l o n g i n g  to the S t a t e  of A l a s k a  s h o u l d  not be s u bj ec t  to 
the i s s u a n c e  of p e r m i t s  by F e d e r a l  land man ag e rs .

T h i s  is c l e a r l y  the intent of the C o n g r e s s  as e v i d e n c e d  by the 
r e p o r t  of the S e n a t e  E n e r g y  an d N a t u r a l  R e s o u r c e s  C o m m i t t e e  
( R e p o r t  #9 6- 41 3;  N o v e m b e r  14, 1979; p a g e  303): "Those p r i v a t e  
lands, a n d  those lands o wn ed  by the S t a t e  of Al as ka  or a 
s u b o r d i n a t e  p o l i t i c a l  entity, are  not to be c o n s t r u e d  as 
s u b j e c t  to the m a n a g e m e n t  r e g u l a t i o n s  w h i c h  may be a d o p t e d  to 
m a n a g e  a n d  a d m i n i s t e r  any n a t i o n a l  c o n s e r v a t i o n  s y s t e m  un it  
w h i c h  is a d j a c e n t  to, or su rr oun ds , the p r i v a t e  or n o n - f e d e r a l  
p u b l i c  lands. F e de ra l laws and  r e g u l a t i o n s  of g e n e r a l  
a p p l i c a b i l i t y  to both p ri v a t e  an d p u b l i c  lands, such as the 
C l e a n  A i r  Act, the W a t e r  P o l l u t i o n  C o n t r o l  Act, U.S. Army C o r p s  
of E n g i n e e r s  w e t l a n d s  re gu la ti ons , and o t h e r  Fe d e r a l  s t a t u t e s  
a n d  r e g u l a t i o n s  of g e n e r a l  a p p l i c a b i l i t y  w o u l d  be a p p l i c a b l e  to
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p r i v a t e  or n o n - f e d e r a l  p u b l i c  land  i n h o l d i n g s  w i t h i n  the 
c o n s e r v a t i o n  s y s t e m  units, a n d  to such  lands a d j a c e n t  to 
c o n s e r v a t i o n  s y s t e m  units, a n d  ar e  thu3 u n a f f e c t e d  by the 
p a s s a g e  of this b i l l . 1*

T h e  S t a t e  o f f i c i a l s  r e s p o n s i b l e  fo r  a s s e r t i n g  the S t a t e ' s  
c l a i m s  an d  m a n a g i n g  these rig hts  of wa y  on be h al f  of the 
A l a s k a n  p u b l i c  hav e be en  r e l u c t a n t  to do so. P e r h a p s  this is 
d u e  to a d e s i r e  to d e - p o l e m i c i z e  the r el a t i o n s  b e t w e e n  the 
S t a t e  a n d  F e d e r a l  g o v e r n m e n t s  s i n c e  the p a s s a g e  of ANIL CA.  
H o w ev er , an a b s e n c e  of both a c l e a r  p o l i c y  and the p o l i t i c a l  
w i l l  to fo ll o w t hr ou gh  on su ch  a p o l i c y  is t a n t a m o u n t  to a "de 
fa c t o "  a b a n d o n m e n t  of these rig ht s of way. Th i s C o m m i s s i o n  is 
i m p l a c a b l e  in its opposition- to suc h an a b a n d o n m e n t .

T h e  Y u k o n - C h a r l e y  N a t i o n a l  P r e s e r v e  case inv ol ve s mo re  than the 
i s s u e  of a c c e s s  by RS 2477 a n d  w i l l  be s e t t l e d  in a court of 
law. O n e  thing is c l e a r  howev er,  a c c o r d i n g  to p e r s o n n e l  in 
b o t h  the A l a s k a  D e p a r t m e n t  of T r a n s p o r t a t i o n  and the D e p a r t m e n t  
of N a t u r a l  Reso urc es , the t ra il  us ed  in this i n s t a n c e  is a 
valid, d o c u m e n t e d  RS 2477.

T h e  C i t i z e n s '  A d v i s o r y  C o m m i s s i o n  on F e d e r a l  A r e a s  p r o p o s e s  the 
f o r m a t i o n  of a w o r k  g r o u p  or task fo rce w h i c h  w i l l  e s t a b l i s h  a 
p r o c e d u r e  to c o n f i r m  the S t a t e ' s  RS 2477 claims. Th e 
C o m m i s s i o n  re qu est s that the m e m b e r  a g e n c i e s  of the ALUC  
c o o p e r a t e  fully in the i m p l e m e n t a t i o n  of this p ro po sa l.  Such 
c o o p e r a t i o n  w o ul d in c l u d e  a g e n c y  a c k n o w l e d g e m e n t  of i d e n t i f i e d  
RS 2477 r i g h t s  of w a y  in the p l a n n i n g  e ff o rt s of the CSUs, as 
w e l l  as a d e q u a t e  p e r s o n n e l  an d fundi ng for the n e c e s s a r y  
resea rch.

T h e  C o m m i s s i o n  r e c o m m e n d s  that the A l a s k a  D e p a r t m e n t  of 
T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  an d  the D e p a r t m e n t  of 
N a t u r a l  R e s o u r c e s  act as the c o - l e a d  a g e n c i e s  on be h al f of the 
S t a t e  in the task force-. We r e c o m m e n d  the Bu re a u  of Land  
M a n a g e m e n t  as the lead  a g e n c y  for the F e d e r a l  g o v e r n me nt .

T h i s  m a t t e r  is in u rg e n t  need of a tt e n t i o n .  Ac ce s s to 
l e g i t i m a t e  i n h o l d i n g s  on the C S U s  is not being a d e q u a t e l y  
a d d r e s s e d  d e s p i t e  the g u a r a n t e e s  of A N I L C A  S e c t i o n  1110. In 
the a b s e n c e  of a c l e a r  i n i t i a t i v e  on the part of the State, 
there is. li tt le the land m a n a g e m e n t  a g e n c i e s  of the F e d e r a l  
g o v e r n m e n t  are ab le  or w i l l i n g  to do on the issue of RS 2477 
w h i l e  p l a n s  for the CSUs  are b e i ng  prepare d.  T i m e l y  a c t i o n  by 
the a p p r o p r i a t e  S t a t e  a g e n c i e s  is n e c e s s a r y  to e n s u r e  fe d e r a l  
a n d  p r i v a t e  r e c o g n i t i o n  of RS 2477 r i g h t s  of way.

T h e  C i t i z e n s '  A d v i s o r y  C o m m i s s i o n  on F e d e r a l  A r e as  b e l i e v e s  the 
AL U C is the p r o p e r  ch a n n e l  th ro ug h w h i c h  this p r o b l e m  may be 
a d d r e s s e d .  F o r m a t i o n  of an i n t e r g o v e r n m e n t a l  task force w i l l  
c l e a r  up s o m e  of the u n a n s w e r e d  q u e s t i o n s  faced by p r i v a t e  an d  
p u b l i c  land managers.
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Division of Planning 

REVISED STATUTE 2477 RIGHTS-OF-WAY

BRIEFING PAPER

Legal Basis for RS 2477

Congress by the Act of July 26, 1866 granted rights-of-way for highways over

unreserved public lands, and by doing so, established an extensive network of

public rights-of-way in Alaska. This Act, now codified as 43 U.S.C. 932,
Revised Statute (RS) 2477, states in full:

“The right-of-way for the construction of highways over public lands not 
reserved for public uses is hereby granted."

Although RS 2477 was repealed October 21, 1976 by Public Law 94-579, section 706 

(90 stat. 2793), those rights-of-way previously established remain valid.

Geographic and Historical Development

In Alaska, RS 2477 rights-of-way are concentrated mainly in the Interior,

Western and Southwestern regions of the state and in the Copper River basin.

In Southeastern and along the Southcentral gulf coast, RS 2477 was not as 

important to transportation because of the accessibility via water.

RS 2477 highways have provided much of the access to areas of Alaska in the 

past and continue to do so. Historically, these roads were used for trade 

routes and access to mining areas. Today, they serve as access for mineral 
development , forestry, recreation, agriculture, hunting, fishing, inter- 

village travel, and access to homesteads, homesltes, and other land disposals. 

Most of the well established, frequently traveled trails appearing on U.S.G.S. 
topographic maps are RS 2477 highways.

Since the RS 2477 statute was written in such a brief and nonspecific manner, 
it does not establish criteria for determining the location or width of the 

rights-of-way nor does it define what constitutes a "highway.u What was 

considered a "highway" 118 years ago when the law was passed differs greatly 

from the modern concept. Further, a.procedure for identifying and claiming 
rights-of-way was not established.

At this time, there is confusion and differences of opinion regarding the 

location, validity and extent of RS 2477 highways in Alaska. Although RS 2477 

highways-exist in several states, this issue has taken on special significance 

in Alaska because of the remoteness' and inaccessibility of much of the state.

Additionally, the Alaska Statehood Act, the Alaska Native Claims Settlement 

Act (ANCSA), and the Alaska National Interests Lands Conservation Act (ANILCA) 

all initiated major changes in land ownership in Alaska.1 As land is trans­

ferred from the Public Domain to the State, Native corporations, private 

individuals, and other Federal agencies, there 1s a diversity of views regar­

ding access and land management policies-. Some landowners wish to regulate 

use by type of vehicle, weight, time of year, etc. Some favor preserving
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access fo r  local residents. Others prefer no access at a l l .
Furthermore, as land is conveyed, the validity of RS 2 4 7 7 1s is being questioned. 

Currently, in land conveyance documents, RS 2477 rights-of-way are protected 

only with the clause, "valid existing rights," with no visible evidence of 

them on the Federal or State land status plats. The existing Trail Inventory 

File, which catalogs many RS 2477 roads, is at a scale of 1:250,000 (standard 

U.S.G.S quad map) and does not show the the location of RS 2477*s in sufficient 

detail to allow them to be entered on the land status plats.

Need for Procedures

Confusion among State and Federal agencies and private landowners as to the 

implementation of RS 2477 continues to hinder management and use of these 

highways. It has become apparent that the public requires assistance in 

identifying RS 2477 roads. State, Federal and local governments, Native 

corporations, and other property owners need to know the location and autho­
rized uses of RS 2477 roads in order to reasonably manage their lands.

For rights-of-way, land selection, land claims and other land transfer actions, 

land status plats serve as part of offical records of land ownership for both 

the Federal government (through BLM) and the State government (through DNR).

It is 1n the State's and the public's interest to establish these RS 2477 
claims on both State and Federal land status plats, thereby asserting the RS 

2477 claim and identifying Its location. Placing the roads on the status 

plats would give more credibility to the State's claims and would establish, 

for the record, both a file and a geographic document asserting the claims.-. 

Thus, when land is conveyed, the State and public RS 2477 claims would be 

much more viable than simply a "valid existing rights" clause in a conveyance 
document. The location of each trail would be generally established, there­

fore it would be obvious to anyone researching land status that a right-of-way 

claim exists across a particular parcel.

If the State documents its claims, other parties are put in the position of 

challenging the State's claim rather .than vice versa. Presently, the State 
would have to prove "valid existing rights," on conveyed land, if the trails 

were already on the status plats, anyone who disareed would be in the posi­

tion of challenging the State's claim. Asserti-ng an RS 2477 claim in this 
manner is only an administrative determination since BLM does not adjudicate 

RS 2477 claims. If someone were to challenge.the State, the State's claim 

would still have to be proven In court; however, we certainly woul \ be in a 
much better position to do this.

Other Findings

Discussions with DNR personnel in Anchorage who had been Investigating regu­

lations and cou r t  decisions relating to RS 2477 *s revealed the following 

points:

1) It appears that the definition of what constitutes a "highway"

(which is the term used in the statute), 1s a matter for each state to deter­

mine. In Alaska, AS 19.45.001(8) defines a highway as that which "...includes 

a highway (whether in the primary or secondary systems), road, -street, trail, 

walk, bridge, tunnel, drainage structure an other similar or related structure 

or facility, and right-of-way thereof..." .



. 2) DOT&PF has management authority on P.S 2477 where they occur on non­

state land. Where RS 2477's occur on state land, DOTiPF has concurrent 

authority with the state agency having management authority over the land 
(usually DNR).

3) The courts have held that acceptance of an RS 2477 does not "impose 

on the public authority the duty to maintain." Therefore, a perfectly valid 

management decision might be to provide little maintenance or not to maintain 

a particular trail at all. Additionally, lack of maintenance over the years 
does not imply abandonment.

4) There are contradicting legal opinions regarding use restrictions, 

right-of-way vacations, and the role of a local government (ie. boroughs) 1n 

the management of RS 2477's.

Task Force on RS 2477

This- issue was discussed at the Annual Meeting between the Bureau of Land and 

Regional Management (BLM) Fairbanks District Office and D0T5PF Northern 

Region on April 27, 1984. At that meeting 1t was decided to form a regional 

"task force" to discuss the situation. The Alaska Department of Natural 
Resources (DNR) was invited to join.

The Task Force on RS 2477 r1ghts-of-way held its first meeting June 15, 1984. 

BLM, DNR and DOTAPF were present. The meeting established guidelines and 

procedures for asserting RS 2477 claims and having them established on the 

land status plats. The procedure is as follows:

1) A claim can be asserted .by the State or any private individual.

2) A cover letter asserting a claim or accepting an RS 2477 grant must 

be submitted along with documentation suporting the date claimed. The date 

should preferably be based on expenditure of funds (public or. private) or the 
earliest known date of public use. (An individual's time in constructing a 
road could be "translated" into funds).

3) A map at a scale no smaller than 1:63,360 depicting the route must be 
submitted with the supporting documentation and cover letter.

4) The trail number and quad number from the existing Trail Inventory 

File should be noted (if applicable) for clarification and cross-reference.-
5) BLM will review each claim to verify that the land was "unreserved 

public land" as of the date claimed.

6) BLM will issue a serial number and establish a case file for each
claim, as will DNR and DOT&PF. All correspondence should reference these 

numbers.

• 7) BLM will plot each trail claimed on their Master Title Plats and 
DNR will plot each one on the State's land status plats.

8) In order to prevent confusion, either DNR or DOTAPF will have the

responsibility of submitting all necessary information to BLM.

9) All files, including maps, supporting data, etc., established by one 

agency should be duplicated and forwarded to the other agencies.

RS 2477 Coordination Committee for Northern Alaska

To provide a orderly manner for claiming RS 2477's and to avoid duplication 

of effort, the Task Force has suggested establishing an "RS 2477 Coordination 

Committee for Northern Alerska." This committee would consist of representa­

tives from BLM, DNR and DOTAPF. Its purpose would be to coordinate and

- 3 -



'prioritize efforts on asserting RS 2477 claims, to discuss any areas of 

disagreement and to keep each agency informed on the other agencies' efforts.

RS 2477 Management Review Board for northern A l a s k a . 1

Regarding the management of these roads, the Task Force has recommended 

establishing an "RS 2477 Management Review Board for Northern Alaska." This 

board would provide a forum to discuss differences relating to the management 

of RS 2477's. Problems which have come up in the past such as use restric­

tions, requests to vacate, and alignment, will continue* With contradicting 
legal opinions, an inter-agency forum for handling these issues would benefit 

all concerned and provide a multi-agency response to problems. Discussions ' 

could lead to possible solutions. Recommendation passed by this board would 

show a concerted effort by all agencies involved to provide thoughtful 

.. management actions. This would also provide one.agency with the means to 

.seek additional support in making a management decision. Additionally, any 

decision would be the result of the actions of several agencies rather than 

the decision of just one. DOTSPF as manager or co-manager of these roads 

would have veto power over any board recommendation.

Composition of this board would consist of two members from. BLM, DNR and 

DOT&PF, with one member from the Citizens' Advisory Commission on Federal • 

Areas and one invited member from a related professional organization (i.e., 

an officer of the International Right-Of-Way Association). Temporary member­

ship could be extended to governmental land managing agencies affected by 
matters under discussion and to private land owners affected. The board 

would meet as needed at the request of any board members.

Memorandum of Agreement

T o  implement the Task Force recommendations, a preliminary Memorandum of 
Understanding (MOU) between BLM, DNR and DOT&PF has been- drafted. At this 

time, the MOU would exist only between BLM's Fairbanks District Office, DNR's 

Northcentral District, and DOTSPF's Northern Region. Northern arid Interior 
Alaska is most affected by RS 2477 roads. Since the Fairbanks offices' of 

these agencies have begun efforts, and established a precedent with the 

• Bulenberg Trail, it was felt that an MOU at the. District/Regional level would 
serve as’a "testing area" for this procedure. • Also, the archives of the 

University of Alaska-Fairbanks are the largest in the state,'making Fairbanks 

better suited for the historcial research. Should this procedure succeed 

(as we are confident it will) then this M O U , -or oi.e similar, could be ex­
tended to other regions. A copy of the draft MOU is attached.

The participating agencies are in agreement that an effort such as this seems 

long overdue. It has the enthusiastic support of the BLM Fairbanks District 

Manager, Carl Johnson, who will be presenting this issue and the MOU concept 

to the BLM Advisory Council meeting on August 15,. 1984. and to the Haul Road 
Meeting on August 23, 1984. It also has the support of the DNR Northcentral 

District Manager, Division of Land and Water Management, Oerry Brossia.

Program Needs

In order to complete this project, a commitment by DOT&PF and the other agencies 
is necessary. The prioritization and assertion of RS 2477 roads would be an 

ongoing process over several years (estimated 5 years for 100-150 trails). 

Historical research, personal interviews and preparation of maps are the

- 4 -



specific tasks needed .or asserting.the claims and h a , m g  them plotted on land 

status plats. A rough estimate indicates that this effort would require 

approximately 5100,000 per year which would provide for the research of 

20 - 25 trails per year. This estimate 1s based on the time and effort actually 

spent for the Bulenberg Trail acquisition.

In order to accomplish this, there are a number of alternatives for DOTiPF to 

•consider. •
■

1) Funding 5ources

a) A current source of capital money is 1n the Bulenberg Trail 

Aquisition project which has $95,000 remaining. This money was 

appropriated by the State Legislature for the purpose of aquiring 

the right-of-way of the Bulenberg Trail. DNR researched historical 

data and interviewed several, people and asserted an RS 2477 claim.

Since the right-of-way was secured in this m a n n e r  (by DNR) most of 

the existing D0TJPF funds remains unspent. However, legislative 

action would be necessary to enable us to use the money on other 
trail acquisitions,

b) An item could be included in the FY 86 CIP Submittal which 

would change the e a s t i n g  Bulenberg Trail legislation and appropriate 
additional funds.

c) The RS 2477 activities could be included in the FY 86 D0T5PF 

operating budget as contractual and/or personal services,

2) Organization/Staffing

a) Should in-house staff be used, this project could be handled by 

either Planning, Right-of-Way or.Special Projects. The decision of 

which group(s) to use would depend upon the manpower available and 
the funding levels of each section,

b) An alternative is to contract this project out to an independent 

firm which would prepare maps and research historical data for.our use. 

This would require project management within D0TSPF.

c) Another alternative is a cooperative agreement with the University 

of Alaska^Falrbanks, using a Reimbursable Services Agreement (RSA).

A university student could research historical data and provide the 

map(s) for the trails. This alternative has t h e a d v a n t a g e  that 

D0T&PF would have more direct control over the person(s) doing the 

vyork. In addition this would probably be the least expensive a l t e r­

native. Since this work is not so much difficult as it is tire 
consuming, this project would be ideal for a student.

Recommendations

The MOU between BLM, DNR and D0T&PF should be reviewed and signed so this 

project may begin in a.timely manner. First it must be decided whether



DNR or DOTSPF shall u ve the responsiblity to submi+ ‘•.he'supportsa 
documentation to BLM.

We recommend that DOT&PF seek a rev!sled program change from the interim 

legislative committees to use the Bulenberg Trail appropriation for RS 2477 

right-of-way acquisition. This amount could be used for the first year's 
work* beginning in FY 85.

Further, we recommend that an agreement with the University of ^U.ska-Fair- 

banks be entered into to establish a cooperative arranaement with a graduate 

level student(s) to research the historcial data for the trails and possiblv 
to provide the maps needed. •

The Coordination Conmittee should be appointed and meet promptly to establish 
the "first priority" trails so that the first efforts will begin with inter­
agency cooperation.

■
*

Adequate funds should be budgeted in the FY 86 Capital and Operating Budgets 
to continue this activity.



e a s e m e n t  o f  e i t h e r  5 6  f e e t  o r  1 0 0  f e e t  d e p e n d i n g  o n  t h e  l a n d  

s t a t u s  a t  t h e  t i m e  o f  t h e  d e d i c a t i o n .  I n f o r m a l  a c c e p t a n c e  o f  

t h e  g r a n t  h a s  o c c u r r e d  e v e r y  t i m e  m e n  c u t  t h e i r  w a y  t h r o u g h  t h e  

w i l d e r n e s s  d u r i n g  t h e  g o l d  r u s h  i n  e f f e c t  c o n s t r u c t i n g  p u b l i c  

h i g h w a y s  f o r  a l l  t o  u s e .  M a n y  y e a r s  o f  u s e  b y  s u c c e e d i n g  

f o r t u n e  s e e k e r s ,  t r a p p e r s ,  t r a d e r s ,  s u b s i s t e n c e  u s e r s  a n d  

r e c r e a t i o n i s t s  a l o n g  t h e s e  r o u t e s  h a s  r e i n f o r c e d  t h i s  l e g a c y .  

O n c e  g r a n t e d  a n d  a c c e p t e d ,  t h e  v a c a n t ,  u n r e s e r v e d  p u b l i c  l a n d s  

o v e r  w h i c h  t h e  r i g h t  o f  w a y  l i e s  a r e  s e v e r e d  f r o m  o w n e r s h i p  b y  

t h e  f e d e r a l  g o v e r n m e n t  a n d  p a s s  t o  t h e  T e r r i t o r y ,  t h e  S t a t e  o r  

t h e  p u b l i c  o f  t h o s e  p o l i t i c a l  e n t i t i e s .

T h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A )  

m a n d a t e d  t h e  p r e p a r a t i o n  o f  m a n a g e m e n t  p l a n s  f o r  t h e  l a n d s  

a d d e d  t o  t h e  C o n s e r v a t i o n  S y s t e m  U n i t s  ( C S U s )  c r e a t e d  b y  t h a t  

a c t .  U n f o r t u n a t e l y ,  b o t h  t h e  F e d e r a l  a n d  S t a t e  a g e n c i e s  h a v e  

f o r  t h e  m o s t  p a r t  n o t  a d e q u a t e l y  c o n s i d e r e d  t - h e s e  p u b l i c  

h i g h w a y s  i n  t h e  p l a n n i n g  e f f o r t s  n o w  u n d e * -  . F a i l u r e  t o  

c o n f r o n t  t h e  i s s u e  o f  R S  2 4 7 7  h a s  a n d  wil^. c o n t i n u e  t o  d o  h a r m  

t o  t h e  i n t e r e s t s  o f  t h e  S t a t e ,  t h e  F e d e r a l  g o v e r n m e n t  a n d  t h e  

A l a s k a n  p u b l i c .

R e c e n t l y ,  a  m i n e r  w a s  a r r e s t e d  b y  P a r k  S e r v i c e  p e r s o n n e l  

w i t h i n  t h e  b o u n d s  o f  t h e  Y u k o n - C h a r l e y  N a t i o n a l  P r e s e r v e  w h i l e  

m o v i n g  a b u l l d o z e r  a l o n g  t h e  B u l e n b e r g  T r a i l  w h i c h  b o t h  h e  a n d  

S t a t e  o f f i c i a l s  c l a i m  i s  a v a l i d  R S  2 4 7 7  r i g h t  o f  w a y .  T h e  

m i n e r  h a s  p a t e n t e d  a n d  u n p a t e n t e d  m i n i n g  c l a i m s  i n  t h e  N a t i o n a l  

P r e s e r v e  t o  w h i c h  h e  i s  g u a r a n t e e d  a c c e s s  b y  S e c t i o n  1 1 1 0  o f  

A N I L C A .  T h e s e  " g u a r a n t e e s "  a r e  h o n o r e d  b y  r e q u i r i n g  m i n e r s  a n d  

o t h e r  t r a d i t i o n a l  u s e r s  o f  t h e  l a n d s  i n  q u e s t i o n  t o  c o n t e n d  

w i t h  c o n s i d e r a b l e  a m o u n t s  o f  p a p e r w o r k  t o  r e c e i v e  p e r m i t s  

p r o v i d i n g  a c c e s s  t o  t h e s e  l a n d s .  T h i s  C o m m i s s i o n  b e l i e v e s  t h a t  

t h i s  s y s t e m  o f  p e r m i t t i n g  i s  c o n t r a r y  t o  t h e  s p i r i t  a n d  t h e  

l e t t e r  o f  t h e  l a w  w h e r e  l e g i t i m a t e  R S  2 4 7 7 s  a r e  i n v o l v e d .

F o r m a l  r e c o g n i t i o n  o f  v a l i d  R S  2 4 7 7  r i g h t s  o f  w a y  b y  t h e  

v a r i o u s  F e d e r a l  a g e n c i e s  w o u l d  s i m p l i f y  t h e  p r o b l e m  o f  a c c e s s  

a n d  a l l o w  t h e  u s e  o f  a  t r a n s p o r t a t i o n  s y s t e m  t h a t  h a s  b e e n  i n  

e x i s t e n c e  f o r  o v e r  e i g h t y  y e a r s .  T h e  u s e  o f  v a l i d  r i g h t s  o f  

w a y  b e l o n g i n g  t o  t h e  S t a t e  o f  A l a s k a  s h o u l d  n o t  b e  s u b j e c t  t o  

t h e  i s s u a n c e  o f  p e r m i t s  b y  F e d e r a l  l a n d  m a n a g e r s .

T h i s  i s  c l e a r l y  t h e  i n t e n t  o f  t h e  C o n g r e s s  a s  e v i d e n c e d  b y  t h e  

r e p o r t  o f  t h e  S e n a t e  E n e r g y  a n d  N a t u r a l  R e s o u r c e s  C o m m i t t e e  

( R e p o r t  # 9 6 - 4 1 3 ;  N o v e m b e r  1 4 ,  1 9 7 9 ;  p a g e  3 0 3 ) :  " T h o s e  p r i v a t e  

l a n d s ,  a n d  t h o s e  l a n d s  o w n e d  b y  t h e  S t a t e  o f  A l a s k a  o r  a 

s u b o r d i n a t e  p o l i t i c a l  e n t i t y ,  a r e  n o t  t o  b e  c o n s t r u e d  a s  

s u b j e c t  t o  t h e  m a n a g e m e n t  r e g u l a t i o n s  w h i c h  m a y  b e  a d o p t e d  t o  

m a n a g e  a n d  a d m i n i s t e r  a n y  n a t i o n a l  c o n s e r v a t i o n  s y s t e m  u n i t  

w h i c h  i s  a d j a c e n t  t o ,  o r  s u r r o u n d s ,  t h e  p r i v a t e  o r  n o n - f e d e c a l  

p u b l i c  l a n d s .  F e d e r a l  l a w s  a n d  r e g u l a t i o n s  o f  g e n e r a l  

a p p l i c a b i l i t y  t o  b o t h  p r i v a t e  a n d  p u b l i c  l a n d s ,  s u c h  a s  t h e  

C l e a n  A i r  A c t ,  t h e  W a t e r  P o l l u t i o n  C o n t r o l  A c t ,  U . S .  A r m y  C o r p s  

o f  E n g i n e e r s  w e t l a n d s  r e g u l a t i o n s ,  a n d  o t h e r  F e d e r a l  s t a t u t e s  

a n d  r e g u l a t i o n s  o f  g e n e r a l  a p p l i c a b i l i t y  w o u l d  b e  a p p l i c a b l e  t o
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e a s e m e n t  o f  e i t h e r  5 6  f e e t  o r  1 0 0  f e e t  d e p e n d i n g  o n  t h e  l a n d  

s t a t u s  a t  t h e  t i m e  o f  t h e  d e d i c a t i o n .  I n f o r m a l  a c c e p t a n c e  o f  

t h e  g r a n t  h a s  o c c u r r e d  e v e r y  t i m e  m e n  c u t  t h e i r  w a y  t h r o u g h  t h e  

w i l d e r n e s s  d u r i n g  t h e  g o l d  r u s h  i n  e f f e c t  c o n s t r u c t i n g  p u b l i c  

h i g h w a y s  f o r  a l l  t o  u s e .  M a n y  y e a r s  o f  u s e  b y  s u c c e e d i n g  

f o r t u n e  s e e k e r s /  t r a p p e r s /  t r a d e r s /  s u b s i s t e n c e  u s e r s  a n d  

r e c r e a t i o n i s t s  a l o n g  t h e s e  r o u t e s  h a s  r e i n f o r c e d  t h i s  l e g a c y .  

O n c e  g r a n t e d  a n d  a c c e p t e d /  t h e  v a c a n t /  u n r e s e r v e d  p u b l i c  l a n d s  

o v e r  w h i c h  t h e  r i g h t  o f  w a y  l i e s  a r e  s e v e r e d  f r o m  o w n e r s h i p  b y  

t h e  f e d e r a l  g o v e r n m e n t  a n d  p a s s  t o  t h e  T e r r i t o r y /  t h e  S t a t e  o r  

t h e  p u b l i c  o f  t h o s e  p o l i t i c a l  e n t i t i e s .

T h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A )  

m a n d a t e d  t h e  p r e p a r a t i o n  o f  m a n a g e m e n t  p l a n s  f o r  t h e  l a n d s  

a d d e d  t o  t h e  C o n s e r v a t i o n  S y s t e m  U n i t s  ( C S U s )  c r e a t e d  b y  t h a t  

a c t .  U n f o r t u n a t e l y /  b o t h  t h e  F e d e r a l  a n d  S t a t e  a g e n c i e s  h a v e  

f o r  t h e  m o s t  p a r t  n o t  a d e q u a t e l y  c o n s i d e r e d  t h e s e  p u b l i c  

h i g h w a y s  i n  t h e  p l a n n i n g  e f f o r t s  n o w  u n d e r w a y .  F a i l u r e  t o  

c o n f r o n t  t h e  i s s u e  o f  R S  2 4 7 7  h a s  a n d  w i l l  c o n t i n u e  t o  d o  h a r m  

t o  t h e  i n t e r e s t s  o f  t h e  S t a t e /  t h e  F e d e r a l  g o v e r n m e n t  a n d  t h e  

A l a s k a n  p u b l i c .

R e c e n t l y /  a  m i n e r  w a s  a r r e s t e d  b y  P a r k  S e r v i c e  p e r s o n n e l  

w i t h i n  t h e  b o u n d s  o f  t h e  Y u k o n - C h a r l e y  N a t i o n a l  P r e s e r v e  w h i l e  

m o v i n g  a  b u l l d o z e r  a l o n g  t h e  B u l e n b e r g  T r a i l  w h i c h  b o t h  h e  a n d  

S t a t e  o f f i c i a l s  c l a i m  i s  a  v a l i d  R S  2 4 7 7  r i g h t  o f  w a y .  T h e  

m i n e r  h a s  p a t e n t e d  a n d  u n p a t e n t e d  m i n i n g  c l a i m s  i n  t h e  N a t i o n a l  

P r e s e r v e  t o  w h i c h  h e  i s  g u a r a n t e e d  a c c e s s  b y  S e c t i o n  1 1 1 0  o f  

A N I L C A .  T h e s e  " g u a r a n t e e s "  a r e  h o n o r e d  b y  r e q u i r i n g  m i n e r s  a n d  

o t h e r  t r a d i t i o n a l  u s e r s  o f  t h e  l a n d s  i n  q u e s t i o n  t o  c o n t e n d  

w i t h  c o n s i d e r a b l e  a m o u n t s  o f  p a p e r w o r k  t o  r e c e i v e  p e r m i t s  

p r o v i d i n g  a c c e s s  t o  t h e s e  l a n d s .  T h i s  C o m m i s s i o n  b e l i e v e s  t h a t  

t h i s  s y s t e m  o f  p e r m i t t i n g  i s  c o n t r a r y  t o  t h e  s p i r i t  a n d  t h e  

l e t t e r  o f  t h e  l a w  w h e r e  l e g i t i m a t e  R S  2 4 7 7 s  a r e  i n v o l v e d .

F o r m a l  r e c o g n i t i o n  o f  v a l i d  R S  2 4 7 7  r i g h t s  o f  w a y  b y  t h e  

v a r i o u s  F e d e r a l  a g e n c i e s  w o u l d  s i m p l i f y  t h e  p r o b l e m  o f  a c c e s s  

a n d  a l l o w  t h e  u s e  o f  a  t r a n s p o r t a t i o n  s y s t e m  t h a t  h a s  b e e n  i n  

e x i s t e n c e  f o r  o v e r  e i g h t y  y e a r s .  T h e  u s e  o f  v a l i d  r i g h t s  o f  

w a y  b e l o n g i n g  t o  t h e  S t a t e  o f  A l a s k a  s h o u l d  n o t  b e  s u b j e c t  t o  

t h e  i s s u a n c e  o f  p e r m i t s  b y  F e d e r a l  l a n d  m a n a g e r s .

T h i s  i s  c l e a r l y  t h e  i n t e n t  o f  t h e  C o n g r e s s  a s  e v i d e n c e d  b y  t h e  

r e p o r t  o f  t h e  S e n a t e  E n e r g y  a n d  N a t u r a l  R e s o u r c e s  C o m m i t t e e  

( R e p o r t  t 9 6 - 4 1 3 ;  N o v e m b e r  1 4 ,  1 9 7 9 :  p a g e  3 0 3 ) :  " T h o s e  p r i v a t e  

l a n d s ,  a n d  t h o s e  l a n d s  o w n e d  b y  t h e  S t a t e  o f  A l a s k a  o r  a 

s u b o r d i n a t e  p o l i t i c a l  e n t i t y ,  a r e  n o t  t o  b e  c o n s t r u e d  a s  

s u b j e c t  t o  t h e  m a n a g e m e n t  r e g u l a t i o n s  w h i c h  m a y  b e  a d o p t e d  t o  

m a n a g e  a n d  a d m i n i s t e r  a n y  n a t i o n a l  c o n s e r v a t i o n  s y s t e m  u n i t  

w h i c h  i s  a d j a c e n t  t o ,  o r  s u r r o u n d s ,  t h e  p r i v a t e  o r  n o n - f e d e r a l  

p u b l i c  l a n d s .  F e d e r a l  l a w s  a n d  r e g u l a t i o n s  o f  g e n e r a l  

a p p l i c a b i l i t y  t o  b o t h  p r i v a t e  a n d  p u b l i c  l a n d s ,  s u c h  a s  t h e  

C l e a n  A i r  A c t ,  t h e  W a t e r  P o l l u t i o n  C o n t r o l  A c t ,  U . S .  A r m y  C o r p s  

o f  E n g i n e e r s  w e t l a n d s  r e g u l a t i o n s ,  a n d  o t h e r  F e d e r a l  s t a t u t e s  

a n d  r e g u l a t i o n s  o f  g e n e r a l  a p p l i c a b i l i t y  w o u l d  b e  a p p l i c a b l e  t o
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p r i v a t e  o r  n o n - f e d e r a l  p u b l i c  l a n d  i n h o l d i n g s  w i t h i n  t h e  

c o n s e r v a t i o n  s y s t e m  u n i t s ,  a n d  t o  s u c h  l a n d s  a d j a c e n t  t o  

c o n s e r v a t i o n  s y s t e m  u n i t s ,  a n d  a r e  t h u s  u n a f f e c t e d  b y  t h e  

p a s s a g e  o f  t h i s  b i l l . "

T h e  S t a t e  o f f i c i a l s  r e s p o n s i b l e  f o r  a s s e r t i n g  t h e  S t a t e ' s  

c l a i m s  a n d  m a n a g i n g  t h e s e  r i g h t s  o f  w a y  o n  b e h a l f  o f  t h e  

A l a s k a n  p u b l i c  h a v e  b e e n  r e l u c t a n t  t o  d o  s o .  P e r h a p s  t h i s  i s  

d u e  t o  a d e s i r e  t o  d e - p o l e m i c i z e  t h e  r e l a t i o n s  b e t w e e n  t h e  

S t a t e  a n d  F e d e r a l  g o v e r n m e n t s  s i n c e  t h e  p a s s a g e  o f  A N I L C A .  

H o w e v e r ,  a n  a b s e n c e  o f  b o t h  a c l e a r  p o l i c y  a n d  t h e  p o l i t i c a l  

w i l l  t o  f o l l o w  t h r o u g h  o n  s u c h  a  p o l i c y  i s  t a n t a m o u n t  t o  a " d e  

f a c t o "  a b a n d o n m e n t  o f  t h e s e  r i g h t s  o f  w a y .  T h i s  C o m m i s s i o n  i s  

i m p l a c a b l e  i n  i t s  o p p o s i t i o n  t o  s u c h  a n  a b a n d o n m e n t .

T h e  Y u k o n - C h a r l e y  N a t i o n a l  P r e s e r v e  c a s e  i n v o l v e s  m o r e  t h a n  t h e  

i s s u e  o f  a c c e s s  b y  R S  2 4 7 7  a n d  w i l l  b e  s e t t l e d  i n  a c o u r t  o f  

l a w .  O n e  tl- i n g  i 3  c l e a r  h o w e v e r ,  a c c o r d i n g  t o  p e r s o n n e l  i n  

b o t h  t h e  A l a s k a  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  t h e  D e p a r t m e n t  

o f  N a t u r a l  R e s o u r c e s ,  t h e  t r a i l  u s e d  i n  t h i s  i n s t a n c e  i s  a 

v a l i d ,  d o c u m e n t e d  R S  2 4 7 7 .

T h e  C i t i z e n s '  A d v i s o r y  C o m m i s s i o n  o n  F e d e r a l  A r e a s  p r o p o s e s  t h e  

f o r m a t i o n  o f  a  w o r k  g r o u p  o r  t a s k  f o r c e  w h i c h  w i l l  e s t a b l i s h  a 

p r o c e d u r e  t o  c o n f i r m  t h e  S t a t e ' s  R S  2 4 7 7  c l a i m s .  T h e  

C o m m i s s i o n  r e q u e s t s  t h a t  t h e  m e m b e r  a g e n c i e s  o f  t h e  A L U C  

c o o p e r a t e  f u l l y  i n  t h e  i m p l e m e n t a t i o n  o f  t h i s  p r o p o s a l .  S u c h  

c o o p e r a t i o n  w o u l d  i n c l u d e  a g e n c y  a c k n o w l e d g e m e n t  o f  i d e n t i f i e d  

R S  2 4 7 7  r i g h t s  o f  w a y  i n  t h e  p l a n n i n g  e f f o r t s  o f  t h e  C S U s ,  a s  

w e l l  a s  a d e q u a t e  p e r s o n n e l  a n d  f u n d i n g  f o r  t h e  n e c e s s a r y  

r e s e a  r c h .

T h e  C o m m i s s i o n  r e c o m m e n d s  t h a t  t h e  A l a s k a  D e p a r t m e n t  o f  

T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  a n d  t h e  D e p a r t m e n t  o f  

N a t u r a l  R e s o u r c e s  a c t  a s  t h e  c o - l e a d  a g e n c i e s  o n  b e h a l f  o f  t h e  

S t a t e  i n  t h e  t a s k  f o r c e .  W e  r e c o m m e n d  t h e  B u r e a u  o f  L a n d  

M a n a g e m e n t  a s  t h e  l e a d  a g e n c y  f o r  t h e  F e d e r a l  g o v e r n m e n t .

T h i s  m a t t e r  i s  i n  u r g e n t  n e e d  o f  a t t e n t i o n .  A c c e s s  t o  

l e g i t i m a t e  i n h o l d i n g s  o n  t h e  C S U s  i s  n o t  b e i n g  a d e q u a t e l y  

a d d r e s s e d  d e s p i t e  t h e  g u a r a n t e e s  o f  A N I L C A  S e c t i o n  1 1 1 0 .  I n  

t h e  a b s e n c e  o f  a c l e a r  i n i t i a t i v e  o n  t h e  p a r t  o f  t h e  S t a t e ,  

t h e r e  is. l i t t l e  t h e  l a n d  m a n a g e m e n t  a g e n c i e s  o f  t h e  F e d e r a l  

g o v e r n m e n t  a r e  a b l e  o r  w i l l i n g  t o  d o  o n  t h e  i s s u e  o f  R S  2 4 7 7  

w h i l e  p l a n s  f o r  t h e  C S U s  a r e  b e i n g  p r e p a r e d .  T i m e l y  a c t i o n  b y  

t h e  a p p r o p r i a t e  S t a t e  a g e n c i e s  i s  n e c e s s a r y  c o  e n s u r e  f e d e r a l  

a n d  p r i v a t e  r e c o g n i t i o n  o f  R S  2 4 7 7  r i g h t s  o f  w a y .

T h e  C i t i z e n s '  A d v i s o r y  C o m m i s s i o n  o n  F e d e r a l  A r e a s  b e l i e v e s  t h e  

A L U C  i s  t h e  p r o p e r  c h a n n e l  t h r o u g h  w h i c h  t h i s  p r o b l e m  m a y  b e  

a d d r e s s e d .  F o r m a t i o n  o f  a n  i n t e r g o v e r n m e n t a l  t a s k  f o r c e  w i l l  

c l e a r  u p  s o m e  o f  t h e  u n a n s w e r e d  q u e s t i o n s  f a c e d  b y  p r i v a t e  a n d  

p u b l i c  l a n d  m a n a g e r s .
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RESOLUTION #2-185

R E S O L U T I O N  P E R T A I N I N G  T O  E S T A B L I S H M E N T  O F  R S  1 : K I G H T S - O F - W A Y

W H E R E A S ,  t h e  d e v e l o p m e n t  a nd p r o d u c t i o n  o f  n a t u r a l  r e s o u r c e s  in I n t e r i o r  

A l a s k a  i s  a s i g n i f i c a n t  e l e m e n t  in  t h e  e c o n o m i c  b a s e  o f  t h e  F a i r b a n k s  c o m m u n ­

ity  a n d  t h e  w e l e f a r e  o f  i t s  i n h a b i t a n t s ;  a n d

W H E R E A S ,  e x p a n s i o n  o f  r e s o u r c e  p r o d u c t i o n  is  d e p e n d e n t  o n  a d e q u a t e  a c c e s s  

t o  a r e a s  i n  w h i c h  r e s o u r c e s  a r e  l o c a t e d ;  a n d

W H E R E A S ,  a c c e s s  t o  a n u m b e r  of r e s o u r c e  a r e a s  i n  I n t e r i o r  A l a s k a  m a y  

b e c o m e  p o s s i b l e  b y  t h e  u s e  of r o u t e s  e s t a b l i s h e d  i n  t h e  p a s t  a n d  w h i c h  a r e  

i n c l u d e d  i n  t h e  i n v e n t o r y  of  t r a i l s  o w n e d  b y  t h e  S t a t e  o f  A l a s k a  as a s s e r t e d  

by  M e m o r a n d u m  0 0 - 2 5 2 8 ,  A p r i l  8, 1974, t o  t h e  U . S .  B u r e a u  o f  L a n d  M a n a g e m e n t ;  

a nd

W H E R E A S ,  t h e  p r o c e d u r e s  f o r  t h e  a s s e r t i o n  o f  R S  2 A 77 R i g h t s - o f - W a y  b y  t h e  

S t a t e  o f  A l a s k a  h a s  b e e n  e s t a b l i s h e d  i n  a M e m o r a n d u m  o f  U n d e r s t a n d i n g  b e t w e e n  

t h e  A l a s k a  D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s  ( D N R ) , a n d  t h e  A l a s k a  D e p a r t m e n t  of  

T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  ( D O T P F ,  a n d  B u r e a u  o f  L a n d  M a n a g e m e n t  ( B L M ) , 

S e p t e m b e r  28, 1 9 8 4 ,  p r o m u l g a t e d  by t h e  i n t e r i o r  r e g i o n a l  o f f i c e s  of t h e s e  t h r e e  

a g e n c i e s ;  a n d

W H E R E A S ,  a c o o r d i n a t i n g  c o m m i t t e e  c o m p r i s i n g  a r e p r e s e n t a t i v e  o f  e a c h  

a g e n c y  ( J o h n  M a r t i n ,  D O T P F ;  J o s e p h  S u l l i v a n ,  D N R ;  D w i g h t  Herapel, BLM )  h a s  

b e e n  e s t a b l i s h e d ;  a n d

W H E R E A S ,  t h e  h i s t o r i c a l  r e s e a r c h ,  d o c u m e n t a t i o n  a n d  m a p p i n g  r e q u i r e d  f o r  

t h e  r o u t e s  a l r e a d y  i n v e n t o r i e d  a nd i d e n t i f i c a t i o n  o f  t r a i l s  n o t  p r e v i o u s l y  i n v e n t o r  

i ed w i "  r e q u i r e  a  s i g n i f i c a n t  e f f o r t  a n d  J o h n  M a r t i n ,  D O T P F ,  a n d  J o s e p h  S u l l i v a n ,  

D N R ,  ai I n v e s t i g a t i n g  t h e  m a n p o w e r  a n d  f u n d i n g  r e q u i r e m e n t s  t o  a c c o m p l i s h  t h i s  

e f f o r t .

N O W  T H E R E F O R E ,  b e  it  r e s o l v e d  b y  t h e  G r e a t e r  F a i r b a n k s  C h a m b e r  o f  C o m m e r c e  t h a  

t h e  i m p l e m e n t a t i o n  o f  R S  2 4 7 7  M e m o r a n d u m  o f  U n d e r s t a n d i n g  d a t e d  S e p t e m b e r  2 8,

1 9 8 4 ,  A K - 0 2 3 - M U 5 - 0 0 2 ,  b e  s t r o n g l y  s u p p o r t e d ;  a n d

B E  I T  F U R T H E R  R E S O L V E D ,  t h a t  t h e  S t a t e  L e g i s l a t u r e  e n c o u r a g e  t h i s  p r o j e c t  

b y  s u p p o r t i n g  a d e q u a t e  b u d g e t  a n d / o r  p r i o r i t y  a s s i g n m e n t  o f  p e r s o n n e l  in  D O T P F  

a n d  D N R  a n d  s i m i l a r  s u p p o r t  by g i v e n  b y  t h e  F e d e r a l  G o v e r n m e n t  to  B LM; a n d

B E  I T  F U R T H E R  R E S O L V E D ,  t o  e n c o u r a g e  a l l  o r g a n i z a t i o n s  a n d  i n d i v i d u a l s  t o  

d e v e l o p  a n d  s u b m i t  t o  D O T P F  a n d  D N R  a l i s t  o f  p r i o r i t y  r o u t e s  k n o w n  t o  t h e m  i n  

I n t e r i o r  A l a s k a  w h i c h  w i l l  b e  o f  m a x i m u m  b e n e f i t  f o r  m i n e r a l ,  a g r i c u l t u r a l ,  

c o m m e r c i a l  a n d  r e c r e a t i o n  a n d  t h a t  r o u t e s  w h i c h  c a n  s u p p o r t  m o r e  t h a n  o n e  o f  

t h e  a b o v e  b e  g i v e n  p a r t i c u l a r  e m p h a s i s ;  a n d

B E  I T  F U R T H E R  R E S O L V F ^ ;  t h a t  f u l l  c o n s i d e r a t i o n  b e  g i v e n  t o  t h e  c o r r i d o r  c o n ­

c e p t ,  a l t e r n a t e  e s t a b l i s h e d  r o u t e s  a n d  t o  e x i s t i n g  l a n d  r i g h t s  of o t h e r s ,  i n ­

c l u d i n g  p r i v a t e  o w n e r s  a n d  t h e  n a t i o n a l  i n t e r e s t  l a n d s ,  i n . i d e n t i f y i n g  R S  2 4 7 7  

R i g h t s - o f - W a y s ;  a n d

B E  I T  F U R T H E R  R E S O L V E D ,  t h a t  c o p i e s  o f  t h i s  R e s o l u t i o n  i;

FA IR B A N K S  C o f C  R E S o u i m M
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C o m m i s s i o n e r ,  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  A l a s k a  

C o m m i s s i o n e r ,  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  

F a c i l i t i e s ,  A l a s k a  

P r e s i d e n t  o f  t h e  S e n a t e ,  A l a s k a  L e g i s l a t u r e  

R e s o u r c e s  a n d  T r a n s p o r t a t i o n  C o m m i t t e e s  o f  t h e  H o u s e ,  A l a s k a  

L e g i s l a t u r e  

S e n a t o r  T e d  S t e v e n s  

S e n a t o r  F r a n k  M u r k o w s k i  

C o n g r e s s m a n  D o n  Y o u n g  

S e c r e t a r y  o f  t h e  I n t e r i o r

D i r e c t o r ,  B u r e a u  o f  L a n d  M a n a g e m e n t ,  W a s h i n g t o n  D . C .

A l a s k a  S t a t e  D i r e c t o r ,  B u r e a u  of  L a n d  M a n a g e m e n t ,  A n c h o r a g e ,  

A l a s k a

D i r e c t o r ,  N o r t h e r n  R e g i o n ,  B u r e a u  o f  L a n d  M a n a g e m e n t ,  F a i r b a n k s ,

Governor of Alaska

A l a s k a

D A T E D  T H I S  1 4 T H D A Y  O F  J A N U A R Y , 1 9 85.

'_____ ive Officer

E R C E  B O A R D  O F  D I R E C T O R S

A t t a c h m e n t s :  M e m o r a n d u m  0 0 - 2 1 2 8 ,  A p r i l  8, 1 9 7 4

M e m o r a n d u m  A K - 0 2 3 - M U 5 - 0 0 2 ,  S e p t e m b e r  28, 1 9 8 4



Citizens ’ A d visory Commission 
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F e b r u a r y  26, 1985

H o n o r a b l e  B i l l  S h e f f i e l d
G o v e r n o r
S t a t e  o f  A l a s k a
P o u c h  A
J u n e a u ,  A l a s k a  99811 

Re: RS 2 4 7 7  R i g h t s - o f - W a y

D e a r  G o v e r n o r  S h e f f i e l d :

Y o u  w i l l  r e c a l l  t h a t  the C i t i z e n s '  A d v i s o r y  C o m m i s s i o n  on 
F e d e r a l  A r e a s  in S e p t e m b e r  p r o p o s e d  f o r m a t i o n  o f  a t a s k  f orce 
s a n c t i o n e d  by the A l a s k a  L a n d  U s e  C o u n c i l  (ALUC) w h i c h  w o u l d  
e s t a b l i s h  a p r o c e d u r e  for c o n f i r m i n g  the S t a t e  o f  A l a s k a ' s  
c l a i m s  to RS 2477 r i g h t s - o f - w a y .  O u r  s p e c i f i c  p r o p o s a l  was 
w i t h d r a w n  w h e n  B u r e a u  o f  L a n d  M a n a g e m e n t  (BLM) S t a t e  D i r e c t o r  
M i k e  P e n f o l d  r e v e a l e d  th a t  the D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s  
( D N R ) , t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  
(DOTPF) a n d  the B L M  w e r e  n e g o t i a t i n g  a M e m o r a n d u m  o f  U n d e r s t a n­
d i n g  (MOU) for t h e  i m p l e m e n t a t i o n  of a p r o c e d u r e  s i m i l a r  to the 
o n e  w e  w e r e  p r o p o s i n g .  The M O U  w a s  s i g n e d  S e p t e m b e r  28, 1984.

O u r  p r o p o s a l  a d v i s e d  t h a t  a n e c e s s a r y  e l e m e n t  in the s u c c e s s  of 
su c h  an u n d e r t a k i n g  w o u l d  b e  t h e  c o o p e r a t i o n  o f  t h e  m e m b e r  
a g e n c i e s  o f  the A L U C  in the i m p l e m e n t a t i o n  of  a n y  p r o c e d u r e  
d e v e l o p e d .  S u c h  c o o p e r a t i o n  w o u l d  i n c l u d e  a d e q u a t e  f u n d i n g  and 
m a n p o w e r  f o r  the r e s e a r c h  n e e d e d .  A t  this t i m e  w e  m u s t  a d v i s e  
y o u  t h a t  i t  is n e c e s s a r y  t h a t  a d e q u a t e  f u nds b e  a l l o c a t e d  to 
p e r m i t  t h e  S t a t e  a g e n c i e s  i n v o l v e d ,  D N R  a n d  DOTPF, to m e e t  their- 
o b j e c t i v e  o f  i d e n t i f y i n g  and c o n f i r m i n g  RS 2477 r i g h t s - o f - w a y .

M a n a g e m e n t  a u t h o r i t y  for RS 2477 r i g h t s - o f - w a y  w h i c h  c r o s s  
n o n - S t a t e  l a n d s  is v e s t e d  w i t h  t h e  A l a s k a  DOTPF. W e  r e c o g n i z e  
t h a t  t h e r e  are l e g i t i m a t e  m a n a g e m e n t  c o n c e r n s  e s p o u s e d  b y  
F e d e r a l  l a n d  m a n a g e r s ,  N a t i v e  a n d  o t h e r  p r i v a t e  l a n d o w n e r s  and 
e n v i r o n m e n t a l  grou p s .  A d e q u a t e  o p p o r t u n i t i e s  for i n t e r e s t e d  
p a r t i e s  t o  p l a n  for S t a t e  m a n a g e m e n t  o f  t h e s e  r i g h t s - o f - w a y  
e x i s t  a n d  c a n  be  e x p a n d e d  if n e c e s s a r y ,  b u t  o n l y  if the S t a t e  
r e t a i n s  i t s  p r e s e n t  a u t h o r i t y  to do so.

Y o u  a r e  n o  d o u b t  a w a r e  of  the r i g o r o u s  p e r m i t t i n g  p r o c e s s  th a t  
T i t l e  XI o f  A N I L C A  r e q u i r e s  p r i o r  to c o n s t r u c t i o n  o f  a T r a n s p o r­
t a t i o n  a n d  U t i l i t i e s  S y s t e m  (TUS) on o r  a c r o s s  a C o n s e r v a t i o n  
S y s t e m  U n i t  ( C S U ) . M o s t  k n o w l e d g e a b l e  p e o p l e  in and o u t  o f  the 
S t a t e  g o v e r n m e n t  r e g a r d  this p r o c e s s  as e x t r e m e l y  d i f f i c u l t ,  if 
not c o m p l e t e l y  u n w o r k a b l e .  B e c a u s e  of  the d i f f i c u l t i e s  i n h e r e n t

Orn teN 'S  MSViSofi'f ComiWlON
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in the T i t l e  XI p r o c e s s ,  it is c r i t i c a l  t h a t  the m a n a g e m e n t  
a u t h o r i t y  over, a n d  S t a t e  o w n e r s h i p  of, RS 2477 r i g h t s - o f - w a y  be 
a d e q u a t e l y  r e c o g n i z e d  in t h e  C S U  p l a n n i n g  e f f o r t s  o f  federal" 
a g e n c i e s .  L a n g u a g e  r e c e n t l y  a d o p t e d  b y  the N a t i o n a l  P a r k  
S e r v i c e  (NPS) for i n c l u s i o n  in t h e  G e n e r a l  M a n a g e m e n t  P l a n s  that 
a g e n c y  is p r e p a r i n g  i l l u s t r a t e s  this:

"The P a r k  S e r v i c e  is a w a r e  the S t a t e  m i g h t  a s s e r t  c e r t a i n  
c l a i m s  o f  r i g h t s - o f - w a y  u n d e r  R.S. 2477. T h e  S e r v i c e  
i n t e n d s  to  c o o p e r a t e  w i t h  t h e  S t a t e  (and any o t h e r  
c l a i m a n t )  in i d e n t i f y i n g  t h e s e  c l a i m s ,  the n a t ure, e x t e n t  
a n d  v a l i d i t y  of  w h i c h  m a y  v a r y  d e p e n d i n g  on the 
c i r c u m s t a n c e s  u n d e r  w h i c h  t h e y  w e r e  a c q u i r e d  o r  a s s e r t e d .  
N o t w i t h s t a n d i n g  t h a t  c e r t a i n  R.S. 2 4 7 7  r i g h t s - o f - w a v  m a y  
e x i s t ,  it w i l l  s t ill b e  n e c e s s a r y  f o r  u s e r s  o f  any 
r i g h t - o f - w a y  to c o m p l y  w i t h  a p p l i c a b l e  P a r k  S e r v i c e  
r e q u i r e m e n t s . 11 (emph a s i s  added)

T h i s  is so d e s p i t e  the a s s u r a n c e s  o f  A N I L C A  S e c t i o n  1109 w h i c h  
states:

" N o t h i n g  in t h i s  t i t l e  s h a l l  be c o n s t r u e d  to a d v e r s e l y  
a f f e c t  a n y  v a l i d  e x i s t i n g  r i g h t  o f  a c c e s s . "

W e  a r e  p a i n f u l l y  a w a r e  of the d e c l i n e  in S t a t e  r e v e n u e s  a n d  the 
n e c e s s i t y  to m i n i m i z e  u n e s s e n t i a l  e x p e n d i t u r e s .  W e  are al s o  
a w a r e  t h a t  t h e  e c o n o m y  of t h e  S t a t e  of A l a s k a  is o v e r l y  d e p e n d­
ent u p o n  the o i l  indus t r y .  The n e e d  to d e v e l o p  o u r  r e s o u r c e s  in 
a r a t i o n a l  m a n n e r  to d i v e r s i f y  o u r  e c o n o m y  is m o r e  e v i d e n t  e v e r y  
day. T h e  timber, m i n e r a l  a n d  t o u r i s t  i n d u s t r i e s  of the S t a t e  
m u s t  h a v e  a c c e s s  in o r d e r  to  e x p a n d .  T h e  r i g h t s - o f - w a y  g r a n t e d  
the S t a t e  t h r o u g h  RS 2477 c a n  p l a y  a v i t a l  r o l e  in t h i s  e f f o r t  
b o t h  as a n  a l t e r n a t i v e  to T i t l e  XI a n d  as l e v e r a g e  in s e c u r i n g  
m o r e  f a v o r a b l e  d e c i s i o n s  in T i t l e  XI a n d  o t h e r  r e s o u r c e  m a n a g e­
m e n t  i s s u e s  o n  f e d e r a l  lands.

W e  b e l i e v e  t h a t  it is of  the u t m o s t  i m p o r t a n c e  t h a t  the S t a t e  of. 
A l a s k a ' s  o w n e r s h i p  and m a n a g e m e n t  of t h e s e  p u b l i c  r i g h t s - o f - w a y  
be  f o r c e f u l l y  d e f e n d e d .  B y  d o i n g  so, w e  c a n  g o  a lo n g  w a y  
t o w a r d s  e n s u r i n g  t h a t  d e b a t e  o v e r  p r o p o s a l s  to c r o s s  a C S U  w i t h  
a t r a n s p o r t a t i o n  s y s t e m  is m a n a g e d  h e r e  in A l a s k a  r a t h e r  t h a n  in 
W a s h i n g t o n ,  D.C. A s  g o v e r n o r  of o u r  State, y o u r  s u p p o r t  is 
n e c e s s a r y  for t h e  s u c c e s s  o f  this e n d e a v o r .

S e n a t e  J o i n t  R e s o l u t i o n  #10 (SJR #10), s p o n s o r e d  b y  a b i p a r t i s a n  
g r o u p  of l e g i s l a t o r s ,  r e q u e s t s  t h a t  D O T P F  a n d  D N R  e x p e d i t e  t h e  * 
i d e n t i f i c a t i o n  and e s t a b l i s h m e n t  o f  r i g h t s - o f - w a y  for r o a d s  a n d  
t r a i l s  o n  f e d e r a l  B L M  p l a t s  w h i c h  q u a l i f y  u n d e r  RS 2477. T h e  
R e s o l u t i o n  a l s o  c a l l s  for the e x p a n s i o n  o f  the c u r r e n t  MOU, 
w h i c h  p r e s e n t l y  a p p l i e s  o n l y  to the I n t e r i o r  region, into a 
s t a t e w i d e  p r o c e s s .  W e  e n d o r s e  th i s  r e s o l u t i o n  and u r g e n t l y  
r e q u e s t  t h a t  y o u  g i v e  it y o u r  s t r o n g e s t  s u p p o r t  as well.
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W e  a l s o  a s k  t h a t  y o u  use the p o w e r  o f  y o u r  o f f i c e  to i n s u r e  th a t  
D O T P F  a n d  D N R  r e c e i v e  a d e q u a t e  f u n d i n g  to i m p l e m e n t  an e f f e c t i v e  
c o u r s e  o f  a c t i o n  p u r s u a n t  to the o b j e c t i v e s  o f  S J R  #10.

W e  r e i t e r a t e  o u r  e a r l i e r  a c k n o w l e d g e m e n t  t h a t  l e g i t i m a t e  c o n­
ce r n s  b y  f e d e r a l  l a n d  m a n a g e r s ,  N a t i v e  l a n d  o w n e r s  a n d  e n v i r o n­
me n t a l  g r o u p s  exi s t .  B u t  t h e s e  c o n c e r n s  o v e r  the m a n a g e m e n t  of 
RS 2477 r i g h t s - o f - w a y  are s e p a r a t e  f r o m  the i s s u e  o f  o w n e r s h i p ,  
an d  a r e  m o r e  p r o p e r l y  a c c o m m o d a t e d  in t h e  S t a t e  t r a n s p o r t a t i o n  
p l a n n i n g  p r o c e s s .  T o  a l l o w  m a n a g e m e n t  c o n c e r n s  to i n t e r f e r e  
w i t h  c o n f i r m i n g  o w n e r s h i p  o f  the r i g h t s - o f - w a y  is to p u t  the 
c a r t  b e f o r e  t h e  hor s e ;  it is a n a l o g o u s  to r e q u i r i n g  an " a c c e p t­
able" l a n d  u s e  p l a n  to b e  in p l a c e  b e f o r e  the S t a t e  or the 
N a t i v e  c o r p o r a t i o n s  can b e  i s s u e d  a l a n d  c o n v e y a n c e .

W e  h o p e  y o u  w i l l  c o n s i d e r  t h e s e  p o i n t s  and see the i n t e r e s t s  of 
the S t a t e  r e q u i r e  p o s i t i v e  a c t i o n  to p r e s e r v e  the full r a n g e  of 
S t a t e  p r e r o g a t i v e s .

S i n c e r e l y ,

Ph i l  R. H o l d s w o r t h  
C h a i r m a n

cc: E. W u n n i c k e
R. K n a p p



Citizens’ Advisory Commission
on Federal Areas

M a r c h  1, 1985

\°

515 Seven'.h Avenue 
Suite 310 

Fairbanks, Alaska 99701 
1907)456-2012

MAR 51985
R e p r e s e n t a t i v e  B e t t e  C a t o  
P o u c h  V
J u n e a u ,  A l a s k a  99811 

D e a r  R e p r e s e n t a t i v e  Cato:

T h e  C i t i z e n s '  A d v i s o r y  C o m m i s s i o n  o n  F e d e r a l  Z^reas is c o n c e r n e d  
a b o u t  the l a c k  of r e c o g n i t i o n  o f  R e v i s e d  S t a t u t e  (RS) 2477 
r i g h t s - o f - w a y  in t h e  C o n s e r v a t i o n  S y s t e m  U n i t  (CSU) p l a n n i n g  
e f f o r t s  o f  f e d e r a l  a g e n c i e s .  D e v e l o p m e n t  of l a n d  m a n a g e m e n t  
p l a n s  w h i c h  r e c o g n i z e  v a l i d  e x i s t i n g  r i g h t s - o f - w a y  u n d e r  RS 2477 
o r  o t h e r  a p p l i c a b l e  laws b e n e f i t s  n o t  o n l y  t h e  S t a t e  b u t  the 
f e d e r a l  a g e n c i e s  a n d  p r i v a t e  i n h o l d e r s  w i t h i n  C S U ' s  as well. 
R e c o g n i t i o n  w o u l d  f a c i l i t a t e  the e v a l u a t i o n  o f  a c c e s s  and 
t r a n s p o r t a t i o n  n e e d s  for a v a r i e t y  o f  a c t i v i t i e s .

O n  F e b r u a r y  16th, the C o m m i s s i o n  a p p r o v e d  s e v e r a l  r e c o m m e n d a­
ti o n s  on  RS 2477 i n c l u d i n g  o n e  e n d o r s i n g  a d o p t i o n  o f  S e n a t e  
J o i n t  R e s o l u t i o n  (SJR) #10. P r o p o s e d  by  a b i p a r t i s a n  g r o u p  of 
l e g i s l a t o r s ,  S J R  #10 u r g e s  t h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  
P u b l i c  F a c i l i t i e s  a n d  the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  to 
e x p e d i t e  i d e n t i f i c a t i o n  of RS 2477 r i g h t s - o f - w a y  p u r s u a n t  to a 
M e m o r a n d u m  o f  U n d e r s t a n d i n g  d e v e l o p e d  b y  t h o s e  a g e n c i e s  and the 
B u r e a u  o f  L a n d  M a n a g e m e n t .

W e  are c o n v i n c e d  t h a t  th i s  i s s u e  is c r i t i c a l  to the f u t u r e  w e l l  
b e i n g  of the State. W h i l e  r e c o g n i z i n g  t h a t  t h e r e  are l e g i t i m a t e  
c o n c e r n s  e s p o u s e d  b y  p r i v a t e  l a n d o w n e r s ,  e n v i r o n m e n t a l  g r o u p s  
a n d  f e d e r a l  a g e n c i e s  r e g a r d i n g  t h e  m a n a g e m e n t  o f  RS 2477's, w e  
n o n e t h e l e s s  v i e w  m a n a g e m e n t  a n d  o w n e r s h i p  as s e p a r a t e  issues. 
O p p o r t u n i t i e s  e x i s t  for i n t e r e s t e d  g r o u p s  to p a r t i c i p a t e  in the 
p l a n n i n g  for m a n a g e m e n t  of r i g h t s - o f - w a y  and c a n  b e  e x p a n d e d  if 
n e c e s s a r y  to a c c o m m o d a t e  t h e i r  c o n c e r n s .  O w n e r s h i p  o f  an RS 
2477 is n o t  d e p e n d e n t  u p o n  a p a r t i c u l a r  m a n a g e m e n t  s t r a t e g y ,  to 
i n s i s t  t h a t  it s h o u l d  b e  is a n a l o g o u s  to r e q u i r i n g  a d e c l a r a t i o n  
o f  m a n a g e m e n t  i n t e n t  on  the p a r t  o f  the S t a t e  o r  a N a t i v e  
c o r p o r a t i o n  p r i o r  to c o n v e y a n c e  o f  its land e n t i t l e m e n t .

W e  u r g e  y o u  to s u p p o r t  S J R  #10 a n d  to a s s i s t  D N R  a n d  L O T P F  
t h r o u g h  the b u d g e t a r y  p r o c e s s  in t h e i r  e f f o r t  to i d e n t i f y  and 
d o c u m e n t  the e x i s t e n c e  o f  RS 2477 r i g h t s - o f - w a y .

S i n c e r e l y

S t a n  L e a p h a r t  
E x e c u t i v e  D i r e c t o r
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R e p r e s e n t a t i v e  B e t t e  C a t o  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  B e t t e :

E n c l o s e d  is a r e s o l u t i o n  a d o p t e d  b y  t h e  S t a t e  C h a m b e r ' s  B o a r d  of 

D i r e c t o r s  r e g a r d i n g  E s t a b l i s h m e n t  of R S  2 4 7 7  R i g h t s - o f - W a y .

Y o u r  s u p p o r t  of  t h i s  c r i t i c a l  i s s u e  is g r e a t l y  a p p r e c i a t e d .

C o r d i a l l y ,

G K / r b

E n c l o s u r e
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W H E R E A S ,  Che d e v e l o p m e n t  a n d  p r o d u c t i o n  of n a t u r a l  r e s o u r c e s  in  A l a s k a  is a 

s i g n i f i c a n t  e l e m e n t  in the e c o n o m i c  b a s e  of the S t a t e  of A l a s k a  a n d  the 

w e l f a r e  of i t s  i n h a b i t a n t s ;  and

W H E R E A S ,  e x p a n s i o n  of r e s o u r c e  p r o d u c t i o n  is d e p e n d e n t  on a d e q u a t e  a c c e s s  to 

a r e a s  in  w h i c h  r e s o u r c e s  a r e  l o c a t e d ;  a n d

WTiEREAS, a c c e s s  to a n u m b e r  of  r e s o u r c e  a r e a s  in A l a s k a  m a y  b e c o m e  p o s s i b l e  b y  

the u s e  of r o u t e s  e s t a b l i s h e d  in t h e  past, a nd w h i c h  a r e  i n c l u d e d  i n  the 

i n v e n t o r y  of t r a i l s  o w n e d  bv  the S t a t e  of A l a s k a  as a s s e r t e d  b y  M e m o r a n d u m  

0 0 - 2 5 2 8 ,  A p r i l  8, 1984, to the U.S. B u r e a u  of L a n d  M a n a g e m e n t ;  and

W H E R E A S ,  che p r o c e d u r e s  f or the a s s e r t i o n  of RS 2 477 R i g h t s - o f - W a y  b y  the S t a t e  

of A l a s k a  h a s  b e e n  e s t a b l i s h e d  in a M e m o r a n d u m  of U n d e r s t a n d i n g  b e t w e e n  

t he A l a s k a  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  (DNR), a n d  t he A l a s k a  

D e p a r t m e n t  of T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  ( D O T / P F ) ,  a nd B u r e a u  of 

L a n d  M a n a g e m e n t  (BLM), S e p t e m b e r  28, 1984, p r o m u l g a t e d  b y  t h e  i n t e r i o r  

r e g i o n a l  o f f i c e s  of t h e s e  t h r e e  a g e n c i e s ;  and

W H E R E A S ,  a c o o r d i n a t i n g  c o m m i t t e e  c o m p r i s i n g  a r e p r e s e n t a t i v e  o f  e a c h  a g e n c y  

( J o h n  M a r t i n ,  D O T / P F ;  J o s e p h  S u l l i v a n ,  D NR: D w i g h t  H e m p e l ,  BLM) h a s  b e e n  

e s t a b l i s h e d ;  and

W H E R E A S ,  the h i s t o r i c a l  r e s e a r c h ,  d o c u m e n t a t i o n  a nd m a p p i n g  r e q u i r e d  fo r  the 

r o u t e s  a l r e a d y  i n v e n t o r i e d  a n d  i d e n t i f i c a t i o n  of t r a i l s  n o t  p r e v i o u s l y  

i n v e n t o r i e d  w i l l  r e q u i r e  a s i g n i f i c a n t  e f f o r t  and J o h n  M a r t i n ,  D O T / P F ,  and 

J o s e p h  S u l l i v a n ,  D N R ,  a r e  i n v e s t i g a t i n g  the m a n p o w e r  a n d  f u n d i n g  

r e q u i r e m e n t s  to a c c o m p l i s h  t h i s  e f f o r t .

N O W  T H E R E F O R E ,  lie it r e s o l v e d  b y  t he A l a s k a  S t a t e  C h a m b e r  of C o m m e r c e  t hat the 

i m p l e m e n t i o n  of  RS 2 477 M e m o r a n d u m  of U n d e r s t a n d i n g  d a t e d  S e p t e m h e r  28, 

1984, A K - 0 2 3 - M U 5 - 0 0 2 , b e  s t r o n g l y  s u p p o r t e d ;  and

t

B E  IT F U R T H E R  R E S O L V E D ,  t hat t h e  S t a t e  L e g i s l a t u r e  e n c o u r a g e  t h i s  p r o j e c t  by 

s u p p o r t i n g  a d e q u a t e  b u d g e t  a n d / o r  p r i o r i t y  a s s i g n m e n t  of p e r s o n n e l  in 

D O T / P F  and D N R  and s i m i l a r  s u p p o r t  b y  g i v e n  b y  the F e d e r a l  G o v e r n m e n t  to 

B L M ; and

B E  IT F U R T H E R  R E S O L V E D ,  to e n c o u r a g e  a ll o r g a n i z a t i o n s  a n d  i n d i v i d u a l s  to

d e v e l o p  and s u b m i t  to D O T / P F  a nu D N F  a list of p r i o r i t y  r o u t e s  k n o w n  to 

t h e m  in A l a s k a  w h i c h  w i l l  be of m a x i m u m  b e n e f i t  for m i n e r a l ,  a g r i c u l t u r a l ,  

c o m m e r c i a l  a n d  r e c r e a t i o n  an'i that r o u t e s  w h i c h  can s u p p o r t  m o r e  t h a n  o n e  

o f  the. a b o v e  b e  g i v e n  p a r t i c u l a r  e m p h a s i s ;  and

B E  IT  F U R T H E R  R E S O L V E D ;  tha t  f u l l  c o n s i d e r a t i o n  be g i v e n  to the c o r r i d o r  

c o n c e p t ,  a l t e r n a t e  e s t a b l i s h e d  r o u t e s  and to e x i s t i n g  l a n d  r i g h t s  of 

o t h e r s ,  i n c l u d i n g  p r i v a t e  o w n e r s  a n d  the n a t i o n a l  i n t e r e s t  l a n d s ,  in

1 R i g h t s - o f - W a y s .

loard of  D i r e c t o r s  

A l a s k a  S t a t e  C h a m b e r  of C o m m e r c e  

M a r c h  1, 1985

Alaska State Chamber of Commerce



R E S O L U T I O N  A D D R E S S I N G  P R O P O S E D  P L O T T I N G  O F  R . S .  2 4 7 7  R I G H T S - O F - W A Y  T O  P U B L I C

L A N D  R E C O R D S

W H E R E A S ,  t h e  S t a t e  o f  A l a s k a  a n d  t h e  B u r e a u  o f  L a n d  M a n a g e m e n t  h a v e  e n t e r e d  

I n t o  a  m e m o r a n d u m  of u n d e r s t a n d i n g  to i d e n t i f y  a n d  p l o t  KS 2 4 7 7  

r i g h t s - o f - w a y  to  t h e  p u b l i c  l a n d  r e c o r d s ;  a n d

W H E R E A S ,  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  c o r p o r a t i o n s  a r e  m a j o r

l a n d  h o l d e r s  w h i c h  m a y  b e  s e v e r e l y  i m p a c t e d  b y  t h i s  a c t i o n  w i t h­

o u t  a n  o p p o r t u n i t y  t o  p a r t i c i p a t e  i n  t h e  d e c i s i o n s ;  a n d

W H E R E A S ,  t h e  n o t a t i o n  o f  t h e  p u b l i c  l a n d  r e c o r d s  m a y  p r o v i d e  t h e  S t a t e  of  

A l a s k a  w i t h  a d d e d  w e i g h t ,  i n  t h e  c a s e  o f  l i t i g a t i o n  o f  a n  R S  2 4 7 7  

r i g h t - o f - w a y ,  w i t h o u t  a  f a c t u a l  bar ts; a n d

W H E R E A S ,  n e i t h e r  t h e  S t a t e  n o r  t h e  B u r e a u  o f  L a n d  M a n a g e m e n t  p r o p o s e  to

a d j u d i c a t e  R S  2 4 7 7  r i g h t s - o f - w a y  u n d e r  t he t e r m s  o f  t h e  m e m o r a n d u m  

o f  u n d e r s t a n d i n g ;  a n d

N O W ,  T H E R E F O R E ,  B E  IT  R E S O L V E D  b y  t h e  A l a s k a  N a t i v e  L a n d  M a n a g e r s  A s s o c i a t i o n  

t h a t  t h e  A l a s k a  N a t i v e  L a n d  M a n a g e r s  A s s o c i a t i o n  o p p o s e s  t h e  p l o t t i n g  

of R S  2 4 7 7  r i g h t s - o f - w a y  to t h e  p u b l i c  l a n d  r e c o r d s .

W E  F U R T H E R  R E Q U E S T  t h a t  t h e  f o l l o w i n g  a c t i o n s  b e  t a k e n :

1. A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  c o r p o r a t i o n s  a r e  a c t i v e l y  

i n v o l v e d  i n  t h e  i d e n t i f i c a t i o n  p r o c e s s ,  a n d

2. T h e  B u r e a u  o f  L a n d  M a n a g e m e n t  a n d  t h e  S t a t e  o f  A l a s k a  e s t a b l i s h

c l e a r  s t a n d a r d s  of  c o n s t r u c t i o n  a n d  u s e  a g a i n s t  w h i c h  a l l  RS

2 4 7 7  r i g h t s - o f - w a y  a r e  to be c o n s i d e r e d ,  a n d

3. T h e  i s s u e  o f  a b a n d o n m e n t  is c l e a r l y  d e f i n e d  a n d  a d d r e s s e d ,  a n d

4. E a c h  RS 2 4 7 7  r i g h t - o f - w a y  is a d j u d i c a t e d  b y  t he B u r e a u  o f  L a n d

M a n a g e m e n t ,  a n d

5. A n  a c c u r a t e  c e n t e r l i n e  d e s c r ipti.on is p r o v i d e d  to t h e  B u r e a u

o f  L a n d  M a n a g e m e n t  p r i o r  to p l o t t i n g ,  a n d

b. A  c a s e  f i l e  is e s t a b l i s h e d  w h i c h  s e t s  o u t  t h e  h i s t o r y  of  e a c h

R S  2 4 7 7  r i g h t - o f - w a y  t o g e t h e r  w i t h  c o m p l e t e  d o c u m e n t a t i o n  of

t h e  t i m i n g ,  d u r a t i o n  t y p e  a n d  a m o u n t  of  u s e  a n d  l o c a t i o n .

B E  IT  F U R T H E R  R E S O L V E D  t h a t  t h i s  r e s o l u t i o n  b e  f o r w a r d e d  to the A l a s k a

F e d e r a t i o n  o f  N a t i v e s ,  the B u r e a u  of L a n d  M a n a g e m e n t ,  the S t a t e  

D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  t he S t a t e  D e p a r t m e n t  of T r a n s p o r­

t a t i o n  a n d  P u b l i c  F a c i l i t i e s ,  A l a s k a ' s  C o n g r e s s i o n a l  D e l e g a t i o n ,  a n d  

to a l l  S t a t e  l e g i s l a t o r s .

D u l y  a d o p t e d  t h i s  J 0 t h  d a y  of J a n u a r y ,  1V85, in A n c h o r a g e ,  A l a s k a .

F r a n c e s  E. Z i m m e r m a n ,  S e c r e t a r y / T r e a s u r e r

I A M D  N W N h G r E R S
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D e c e m b e r  21, 1984

H r -  M i k e  P e n f o l d  
S t a t e  D i r e c t o r  
Bureau, o f  L a n d  M a n a g e m e n t  
B o x  13
70 1  aC" S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 1 3

D e a r  Mr. P e n f o l d :

W e  r e c e n t l y  r e c e i v e d  c o p i e s  o f  a  Keawrrandum o f  U n d e r s t a n d i n g  (MOU) 
b e t w e e n  B L M ' s  F a i r b a n k s  D i s t r i c t ,  D N R * s  N o r t h  C e n t r a l  D i s t r i c t ,  a n d  
D O T / P F ' s  N o r t h e r n  R e g i o n .  The' M O U  s t a t e s  in its ^Purpos'e t h a t  f e d e r a l ,  
s t a t e  a n d  l o c a l  o f f i c i a l s  n e e d  to  know, t h e  l o c a t i o n s  o f  RS 2 4 7 7  
r i g h t s - o f - w a y  a s s e r t i o n s  in  o r d e r  to m a n a g e  tISfir r e s p e c t i v e  l a n d s .
T h e  M O U  g o e s  o n  t o  s e t  p r o c e d u r e s  u n d e r  w h i c h  D O T’ a n d  D N R  w i l l  s u b m i t  
e v i d e n c e ,  suppo r t i n g .  RS 2.477 r / w  a s s e r t i o n * "  and- B L M ' s  F a i r b a n k s  D i s t r i c t  
w i l l  p l o t ' t h e s e  a s s e r t i o n s * - o n  t h e  Sastec. 5 i t l e  P l a t * ' ( M T P )  .

f . , . .  *

W e  b e l i e v e  t h i s  is a s e r i o u s  m i s t a k e  o n  B L M ' s  p a r t  a n d  w i l l  o n l y  a d d  
m o r e  c o n f u s i o n  tp  l a n d  m a n a g e m e n t  in A l a s k a .  RS 2 4 7 7  r / w  c a r r y  m u c h  
m o r e  u n c e r t a i n t y  t h a n  j u s t  t h e i r  l o c a t i o n .  T h e r e  c o n t i n u e s  t o  b e  
u n a n s w e r e d  ’Q u e s t i o n s  a b o u t  t h e i r  w i d t h ,  t h e  a l l o w e d  u s es, d e g r e e  o f  
p u b l i c  u s e  n e e d e d  to  e s t a b l i s h  a  v a l i d  g r a n t ;  a b a n d o n m e n t ,  a n d  m a i n ­
t e n a n c e -  B y  r e c o r d i n g  t h e  S t a t e ' s  a s s e r t e d  c l a i m s  o n  M T P riS, B L M  
p e r p e t u a t e s  t h e s e  v a g a r i e s  a n d  e v e n  p a s s e s  t h e m  o n  to t h e  r e c i p i e n t s  
o f  lands; G o n v e y e d  ttJjr-DffiM:.. ,£t £ s  r e s p o n s i b i l i t y  to  c o n v e y  c l e a r
title, to, l a n d  a n d - S t a t e ' a  r i g h t  to s e e k  l e g a l  r e m e d i e s“to  
whatever' a r g u m e n t  tfiey h a v e  w i t h  s u c h  ti t l e .  H Y  p l a c i n g  s u c h  n e b u l o u s  
c l a i m s  a s  R S  2 4 7 7 ' s  onr t h e i r  r e c o r d s ,  B L M  a d d s  c r e d e n c e  to  u n p r o v e d  
a s s e r t i o n s  a n d  puts., ttooee. y h a  receiver. B U 4  oonvey.artPes^ in t h e  p o s i t i o n  
o f  h a v i n g  t o  defend' f r -yftlers troat^thfiiJaoraeTrt t h e y  r e c e i v e  t h e m .  
h. g o v e r n m e n t  ^jLfcia. t h e n  b e c o m e s  a s h a m  s i n c e  the b a s i c  r i g h t s  o f  t h e  
o w n e r  a r e n ' t  e v e n  d e f i n e d  b y  t h e  a g e n c y  c o n v e y i n g  t h e  title.

P r i o r  t o  t h e  MO U ,  D O T / P F  p r e p a r e d  a b r i e f i n g  p a p e r  o n  RS 24 7 7  r / w  
w h i c h  s t a t e s  i n  p a r t :

"If t h e  S t a t e  d o c u m e n t s  i t s  c l a i m s ,  o t h e r  p a r t i e s  are p u t  
in t h e  p o s i t i o n  o f  c h a l l e n g i n g  t h e  S t a t e ' s  c l a i m  r a t h e r  
t h a n  v i c e  v e r s a .  P r e s e n t l y ,  t h e  S t a t e  w o u l d  h a v e  to p r o v e  
' v a l i d  e x i s t i n g  r i g h t s '  o n  c o n v e y e d  land. If the t r a i l s
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w e r e  a l r e a d y  o n  t h e  s t a t u s  p l a t s ,  a n y o n e  w h o  d i s a g r e e d  
w o u l d  b e  i n  t h e  p o s i t i o n  of  c h a l l e n g i n g  t h e  S t a t e ' s  
c l a i m .  A s s e r t i n g  a n  RS 2 4 7 7  c l a i m  i n  t h i s  m a n n e r  is 
o n l y  a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n -  s i n c e  B L M  d o e s  n o t  
a^j-swLica-ta. R S  2 4 7 7  d s i a t s -  T f  »©*»®cte were? to  c h a l l e n g e  
fcSe S t a t e ,  the S t a t e ' s  c l a i m  w o u l d  s t i l l  Etave to b e  p r o v e n  
in court,- h o w e v e r ,  w e  c e r t a i n l y  w o u l d  h e  in a m u c h  b e t t e r  
p o s i t i o n  t o  d o  t h i s . " -

C l e a r l y  t h e  S t a t e ' s  s t r a t e g y  i s  t o  c u l t i v a t e  d o u b t  a b o u t  t i t l e s  t o  
l a n d s  c r o s s e d  b y  t h e i r  a s s e r t e d  r i g h t s - o f - w a y  a n d  t o  p l a c e  t h e  b u r r d e n  
o f  p r o o f  o n  t h e  p a t e n t e e .  B L M  is p r o m o t i n g  t h i s  s t r a t e g y  in  y o u r  : n w n  
I n s t r u c t i o n  M e m o ,  A S — 8 5 - 7 2  o f  N o v e m b e r  28, 1984 s t a t i n g  t h a t  " t h e  5 3 L M  
does- n o t  n e e d  c o m m e n t  o r  c o n c u r r e n c e  f r o m  N a t i v e  C o r p o r a t i o n s  t o  m o t e  
a s s e r t i o n s  o n  l a n d s  t h a t  i t  m a n a g e s  ( i n c l u d i n g  l a n d s  t h a t  a r e  m e r e l l y  
s e l e c t e d  b y  s u c h  c o r p o r a t i o n ) " .  F u r t h e r m o r e ,  that, "A N a t i v e  C o r p u o r -  
a t i o n  is f r e e  t o  c h a l l e n g e  t h e  a s s e r t i o n ,  i n  c •jurt, a f t e r  it  a c g u i r r e s  
t i t l e " ►

T h e  u s e  of t h e  w o r d  'free' in  t h i s  c o n t e x t  is l u d i c r o u s .  N a t i v e  C m o r p -  
o r a t i o n s  a n d  i n d i v i d u a l s  s h o u l d  b e  F R E E  f r o m  r e c e i v i n g  c l o u d e d  t i t h i  i  
t o  t h e i r  l a n d s  a f t e r  w a i t i n g  13 y e a r s ,  a n d  F R E E  f r o m  h a v i n g  t o  d e f s e n d  
t h e i r  t i t l e s  f r o m  a s s e r t i o n s  to n o n s p e c i f i c  e n c u m b r a n c e s .

B y  p u t t i n g  t h e  S t a t e ' s  a s s e r t i o n s  o n  M T P ' s ,  t h e  B L M  i n v i t e s  t r e s p a s s s  
b y  t h i r d  p a r t i e s  s u c h  a s  m i n e r s ,  h u n t e r s  a n d  r e c r e a t i o n a l i s t s .  W e  
b e l i e v e  t h a t  BLM,. in e f f e c t ,  is c r e a t i n g  t h e  c o n d i t i o n s  w h e r e b y  so c s h 
t r e s p a s s  w i l l  c e r t a i n l y  r e s u l t .  T h i s  w o u l d  a f f e c t  n o t  o n l y  privats.e 
l a n d s  b u t  n a t i o n a l  p a r k s ,  w i l d l i f e  r e f u g e s ,  a n d  w i l d e r n e s s  a r e a s ,  
s i n c e  t h e  M O U  c o v e r s  "a n y  land, w i t h i n  t h e  S t a t e  o f  A l a s k a , . . . b o t h  
s t a t e  a n d  n o n - s t a t e  l a n d s " .

S e c t i o n  4 o f  the- M O U  c i t e s  a S t a t e  c o u r t  d e c i s i o n  c o n t r a r y  t o  B L M  
M a n u a l  28-01 B . l . a . , w h i c h  r e q u i r e s  a c t u a l  c o n s t r u c t i o n ,  r a t h e r  t h a a n  
m e r e  u s e  t o  e s t a b l i s h  a v a l i d  g r a n t .  W e  w o u l d  l i k e  t o  k n o w  w h i c h  
i n t e r p r e t a t i o n  w i l l  a p p l y  to f e d e r a l  l a n d s ?  S i n c e  t h e  M O U  cnl-y nainaes 
t h e  F a i r b a n k s  D i s t i c t ,  w e  w o u l d  l i k e  t o  k n o w  w h a t  t h e  s t a t e w i d e  
p r o c e d u r e s  a r e  a n d  w h a t  y o u r  b u r e a u w i d e  p r o c e d u r e s  are. W e  w o u l d  
a l s w  Like- t o  k n o w  w h a t  w e i g h t  t h e s e  a s s e r t i o n s  h a v e  o n  l a n d s  a l r e a d d y  
p a t e n t e d  o r  I C ' d ,  a n d  o n  N a t i v e  A l l o t m e n t s ;  w h e t h e r  t h e y  a r e  p e n d i n a g ,  
a p p r o v e d  o r  c e r t i f i c a t e d .  W e  w o u l d  a l s o  l i k e  t o  k n o w  if l a n d o w n e r s s  
a f f e c t e d  b y  t h e s e  RS 2 4 6 6  c l a i m s  a r e  b e i n g  n o t i f i e d  b y  B L M  o f  t h e s e s  
a s s e r t i o n s  a n d  b e i n g  g i v e n  a n  o p p o r t u n i t y  t o  s u b m i t  m a t e r i a l  f o r  t h a e  
c a s e  fi l e s .
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T h e s e  r i g h t - o f - w a y  a s s e r t i o n s  a r e  g.oing to c l o u d  land t i t l e s  a l l  o v e r  
tfcft S t a t e  a n d  SLSt's p r e s e n t  c o u r s e  is o n l y  p a s s i n g  the p r o b l e m  o n  to 
t h o s e  r e c e i v i n g  B L M  c o n v e y a n c e s .  It i s  B L M ' s  r e s p o n s i b i l i t y  to c o n v e y  
C L E A R  t i t l e  a n d  t o  p r o t e c t  t h e  i n t e g r i t y  o f  s e l e c t e d  l a n d s  u n d e r  B L M ' s  
E 5 T 2 E 2 M  Kanaoeaeast. . T b  ^ c s o a p l i s h  this. B L M  s h o u l d  se e k  a s t a t u t e  o f  
5Ss*tttarttioos Efcwr aracsrsiag r i g h t s -<d ff-way u n d e r  R S  2477. T h e r e  s h o u l d  
b e  F e d e r a l  regulations- t h a t  c l e a r L y  d e f i n e  t h e  r e q u i r e m e n t s  t o  b e  m e t  
before* a  v a l i d  grant: c a n  i s s u e ,  w e l l  a s  t h e  w i d t h  of the r i g h t - o f -  
w a y ,  t h e  r e s p o n s i b i l i t y  f o r  m a i n t e n a n c e ,  t h e  a l l o w e d  uses, s e a s o n a l  
» s « r  e®,9 s a t i o n  o-f uss*-,. k o t i e e  a n d  a p p e a l s .  T h e s e  r i g h t s - o f - w a y  w i l l  
g r e a t l y  a f f e c t  t h e  m a n a g e m e n t  a n d’ d e v e l o p m e n t  o f  a l l  o u r  lands. T h e i r  
r e q u i r e m e n t s  a n d  r i g h t s  g r a n t e d  m u s t  b e  n o  l e s s  c l e a r  t h a n  a n y  o t h e r  
t y p e  of r i g h t - o f - w a y  a n d  c a n n o t  b e  l e f t  t o  i n t e r p r e t a t i o n  if a F e d e r a l  
l a n d  p a t e n t  i s  to  c a r r y  i t s  w e i g h t  as t h e  b e g i n n i n g  in the c h a i n  o f  
t i t l e .  V a l i d  p u b l i c  a c c e s s  c e r t a i n l y  n e e d s  t o  b e  p r o t e c t e d ,  b u t  in 
the p r e s e n t  s i t u a t i o n  R S  2 4 7 7  j e o p a r d i z e s  f a r  m o r e  t h a n  i t  p r o t e c t s .

S i n c e r e l y ,

T INC.

W i l l i a m  C. " S p u d "  W i l l i a m s  
P r e s i d e n t

£• fill IUm
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C O R P O R A T E  D E V E L O P M E N T  A N D  

T E C H N I C A L  S E R V I C E S  F O R  

V I L L A G E  BUSINESS C O R P O R A T I O N S

127W MINNIE STREET 
FAIRBANKS. ALASKA 
TELEPHONE: (907) 4S2-1MM

October 23, 1984

Dan Alex, President
Alaska Native Land Managers Association 
Pouch 6699 
Anchorage, AK 99502

Dear D a n :

Enclosed are copies of a recent MOO between BLM, DNR and DOT/PF 
(in Fairbanks), and a DOT/PF briefing paper on RS2477 Rights-of-Way.
I have serious objections to them from both a land title and a land 
management perspective.

lb begin, RS2477 Rights-of-Way are rights-of-way which, if valid, 
are rights granted outside the statutory realm of ANCSA or FLPMA, i.e.,
43 USC 932. Basically, if a right-of-way is to be determined valid, 

the land over which it crossed bad to be vacant, unreserved, public lands 
at the time use began and there has to be a determination, (frequently 
in court if the landowner objected), that there was sufficient public use 
or expenditure of public funds, to qualify under the statute. If determined 
valid, the right-of-way width was usually ditch to ditch. The only entity 
with the authority to adjudicate these rights is a court of law, not the BLM.

What this means in practical terms is that these rights-of-way have 
never been identified in title documents granted to private landowners 
in this state or elsewhere in the lower 48 until the State of Alaska pressured 
BLM to insert these rights-of-ways I n  'native conveyances. Since BEM'bannot, ' 
by law, adjudicate these rights, they are considered assertions until they 
are proven.

If a trail or road crossed a private landowners property and the land­
owner questioned the public's right to use the trail, the owner may block 
the .trail. .If the user objects,, he .can take the landowner, to court, to protect.... 
his right of access, o r  vice versa.

The MOU, needless to say, was written without native input. It establishes 
a de facto adjudication process which places these rights-of-way on ELM's 
land status documents and ultimately in Native Land conveyances. The Native 
landowner has no opportunity to protest. The State, on the other hand, has 
gained another leg up on the private landowner by having these assertions 

of rights placed on the public land records and Native land title without

In t e r io r  v iu -h& &  tv w v jv n o jo 2iiP
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an opportunity for complete a d j u d i c a t i o n  in the proper forum. (Please 

read their briefing paper clcssely.) If the RS2477 assertion ends up .in* 
the land conveyance, the Coipcczration receives a clouded title document 
and faces potentially significcant management problems.

The management problems m n  b e  significant. First, most of these 
RS2477 assertions are made on c b l d  winter trails; With modern technology 
many people want to use these "_arails in the summertime, a period when 
it is impractical to use the trrail in its winter location, so they begin 
to move this way and that to szvoid the pot holes and permafrost areas 
creating new trails and often -serious surface damages. Ibis creates surface 
damage-problems for the landcwreaer. There is also a question whether the 
public has the right to use ;l v w i n t e r  trail in the non-winter months.

Secondly, as the DOT/PF fcrriefing paper points out, even if an RS2477 
is determined to be valid, tbs e s t a t e  has reserved the right to decline to 
maintain the rights-of-way. T i m s  leaves the landowner with continued resource 
destruction and the public usirng a  potentially unsafe public right-of-way. In 
simple terms, the state wants :zts cake and eat it, too. I say that if they 
want the rights of ownership, srhey should accept the obligation to manage and 
maintain them!

My recommendation to the JSfative Land Managers is to consider these points 
and, if they agree,' develop a  sstrategy involving o u r  congressional delegation 
and state legislators to removes t h ese assertions, from the public land records 
until proven valid in the prcperr forum and seek legislation that would require 
the state to accept management ^responsibility when they assert title.

Paul C. Costello 
President

F X /b a p
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CORPORATE DEVELOPMENT^miJ 
TECHNICAL SERVICES FOR 

VILLAGE BUSINESS CORPORATIONS

Lavelle Black

November 1, 1984

Dept, of Interior v
Alaska Program Staff (311)
18th and "C" Streets, N.W.
Washington, D.C. 20240

Dear lavelle:

Here is the letter and enclosures we discussed today. As I indicated, 
they create problems in three related areas.

1). To begin, if I were a native landowner, I would be offended that 
BLM drafted such a document without any visible effort to involve the native 
community. As my lawyer friends would say, "It flies in the face of ANCSA."

2). Next, the MCXJ establishes a de facto adjudication of less than 
fee interests when BLM does not have the authority to adjudicate RS 2477 
interests. The only forum to properly adjudicate them is with the landowner, 
or if that proves to be unsuccessful, in court. The only Federal land title 
to be prejudiced with these questionable assertions are native lands. In ny 
experience I have never found a Federal patent in the Lower 48 which purported 
to adjudicate an RS 2477.

3). It represents land management philsophy at its least, i.e., the 
State would like title any way they can get it, but want "the light'to refuse 
service" (maintenance) to anyone. This creates a conflict between the 
unsuspecting user and the landowner when a user atterpts to use a damaged 
trail and finds that he cannot because of permafrost degradation, for example. 
He makes the choice of not going or just moving the trail over a bit to avoid 
the impassable section. Hence, he infuriates the landowner by destroying 
surface resources and trespassing. The user then faces an-irate landowner, 
possible criminal charges and the State who chooses to do nothing. The 
Seventy Mile Trail in Eagle is a good example.

My solution is simple. Revoke the MOU and let the landowners and the 
State decide in the manner most practical which right is valid and who is 
responsible for that right. If a right is valid because there is a continuing 
public use and need, then let the State seek the funds to maintain the 
right-of-way on a case by case basis. BLM is helping neither themselves



Lavelle Black
Nov. 1, 1984
Page 2

nor the Native a n a ; u n i ty nor, in the run, the taxpayers of this state 
in trying to d e c i d e  what is best for a situation that they have no legal 
obligation to be imnvolved in.

I hope that txhis finds you well and enjoying the fall season in 
Washington. Give-jrny regards'to Bob.

Sincerely,

■Paul C. Costello / 
President

Enc: Letter to Daizn Alex
Briefing Parser 
MOU

PCC/bap



Northern A laska Environmental Center
218 DRIVEWAY 

FAIRBANKS. ALASKA 99701 
(907) 452-5021

TO: S e n a t e  R e s o u r c e s  C o m m i t t e e
A r l i s s  S t u r g u l e w s k i ,  C h a i r

FROM: R a n d y  R. Rogers, Director, NA E C

S U B J : S J R  1 0 — R.S. 2 4 7 7

Date: F e b r u a r y  21, 1985

In Se ptember the Bure a u of Land M an agement and the Alas ka  Departments of 
T r a n s p o r t a t i o n  and Natural Resources signed a m em o ra n du m of understandings 
the full im pl ications  of which those parties are most likely not even 
aware. This m em or a n d u m  establishes a pr o ce du re for placing formal 
assertions of R.S. 2477 rights-of-way by the state on bot h state and 
federal m as t er  title plats, signifying the l eg i ti mi za tion of a state right- 
of-way.

The process of de ve lo pi n g this agreement took place with absolutely  no 
public invol v e me nt  and, in fact, BLM wo uld not even allow representatives 
of the N o r t h e r n  A l a s k a  Environmental Center to review copies of the m e m o­
randum while in its draft stages. In add i ti on  to the lack of public 
involvement, re pr es entatives of the N ational Park Service, Fish and Wildlife 
Service, and native corporations, whose lands may be substantially impacted 
by this agreement, were not included on the committee that drafted the 
m e m o .

Revised Statute 2477 was originally e st ab l is h ed  by the U.S. Congress in the 
Act of Ju ly  26, 1866. The entire, original statute provided:

"The right of way for the c o n s tr uc t io n  of highways over public 
lands not reserved for public uses is here by  granted."

This law was e s ta b li sh e d at a time when autom obiles and D-9 Cats did not 
exist and a "highway" referred to a wagon trail at most.

Because the law is so vague most of the param eters defining the actual use 
of R.S. 2 4 7 7  have bee n established through case law. .Yet, there have been 
very few cases in A l a sk a  which define how the law applies, within the state.i 
Despite this lack of a conclusive definition, the me m o ra n um  of u n d e r­
standing uses what small body of law is av a il ab le  to establish cr i t er i a 
for the B L M  to accept the assertions. This will result in pl ac in g the 
burden of legal ly  chal le ng ing the a pp licatio n of the law on indivi dual 
persons w ho  disagree wi th  the shaky BLM definition.

There are li te ra ll y hundreds of historic trails in Alas ka which could 
p os si bly be claimed under R.S. 2477. Man y of these trails cross portions 
of c on s ervatio n units and have the potential to severely compromise the 
purposes for which the units were established.

ENVIRONMENTAL CENTER. ANALYSte vUfttf v t & w i



An example of one sucn trail is the B ie l en b e r g  Trail where a miner was 
arr ested this fall when he moved mining equipment across the Yukon-Charle 
National Preserve to his mining claims on Woodchopper Creek. The miner 
contends that, because the route he was using is a public highway 
est ablished under the terms of R.S. 2477 (a claim wh ich has not been 
legally proven), he does not need an access permit from the National Park 
S e r v i c e .

This case of trespass on NPS lands is now in court. Meanwhile, the State 
of A laska has filed a formal as se rtion of this right-of-way with BLM unde 
the process defined in the new memo ra n d um  of understanding, an action 
which jeop ardizes NPS' position in court because of the R.S. 2477 policy 
of BLM. BLM, it should be pointed out, is an agency of the Department of 
the Interior, as is NPS.

Another c on t ro ve r sy  wit h regard to R.S. 2477 wh ich is extremely disturbin 
involves Gates of the Arctic National Park. In February, 1984, the 
Dep artment  of Natural Resources sent a letter to NPS stating that, becaus 
the route of the Coldfoot Classic Sleddog Race lies on state-claimed R.S. 
2477 ri g h ts - of -w a y and on navigable waterways, the organization conductin 
the race need not obtain a special-use permit from the Park Service.

This ac ti on  re gard in g a sleddog race may be viewed as an innocent action; 
however, under the current state policy, or lack of policy, once the 
ri gh t - of - wa y is estab li sh ed it could be u.ed for unrestricted m in i ng  acce 
or other purposes which would be devastating to the wilderness resources 
of the park. In this instance, N P S  responded to the state that the route 
would not be consider ed  a valid right-of-way until legally proven through 
the courts.

This example further demonstrates the widely differing interpretations of 
R.S. 2477 by NPS and BLM. Although the agreement between BLM and the sta 
is not inten de d to apply to lands not under BLM management, vali da ti on of 
the rights -o f -w a y on BLM lands could es t ab li sh a precedent that would be 
detrimental to legal challenges of their validity on NPS, Fish and 
Wild li fe  Service, native, or private lands.

In de velo p in g  its R . S .  2477 policy, BLM has obviously not c on sidere d its 
ra mi fications to other land managing agencies, nor has it thoroughly 
c on si dered how it will affect land under its own jurisdiction.

At the No ve m be r  1 5 ,  1 9 8 4 ,  meeting of the Fa irbanks District B.TM Adv is o ry  
Council, a B LM re pr ese ntative indicated that, if the state as serted an 
R.S. 2 4 7 7  claim into the primitive po rtion of the White Mountains Na ti o n a 
R ec r e a t i o n  Area, (which is closed to all off-road vehicle use) and the 
a s s e rt i on  met the criteria spelled out in the memoran du m of un d er s ta n di ng  
thereby e n di n g up on the BLM master title plats_, a miner could drive a 
D - 9  Cat t h ro u gh  the primitive ar ea with no BLM approval required.

Many po t entia l R.S. 2477 routes are important for their re cre ational use, 
but their status as such is unclear because of the confusion s u r r o u n d i n g’ 
R.S. 2477. T wo  pr im ar y  examples are the C he na Hot Springs Wint er Trail 
and the C i r c l e - F ai r ba n ks  Historic Trail.



In July, 1982, the sta-ue acknowledged that the Ch ena Hot Springs W i n t e r  
Trail has s t a n di n g as an R.S. 2477 r ig h t-of-wa y yet refused to protect 
the trail's recr ea ti onal properties because it is not a "main or 
sign ificant art e r ia l thoroughfare." Wh e n the Fairbanks North Star B o ro u gh  
discu ssed the es ta b li s hm en t  of the Circl e- Fa ir b an ks  Trail as a recreational 
trail, the De pa r t m e n t  of Natural Resources indicated that, because the 
trail is i d e n t i f i e d  as an R.S. 2477, they could do no thi ng to manage it 
for re cr ea ti o na l  purposes.

The impor tance of clear in g up the R.S. 2477 issue is demonstrated by the 
fact that over 30 percent of recreational trails in the Fairbanks No rth 
Star B o r o u g h  i n v e nt o ry  are tentatively ident ified as R.S. 2477 rights- 
of- wa y by the Depa rt m en t  of Transportation.

Eq ua ll y d i s t u r b i n g  as the recent devel op me nts with the R.S. 2477 issue 
is that, a l t h o u g h  the new agreement be tw ee n the state and BLM defines a 
procedure for p l a c i n g  R.S. 2477 r i g h ts - of - wa y  on land status plats, 
thereby l e g i t i m i z i n g  the claims, the i nv ol ved state agencies are not certai 
who will be re sp o n si b le  for managing, m a i n t a i n i n g  or ac ce pting l ia bili ty  
for the roads. And questions such as what period of ncn-use constitutes 
ab an donment of the rights-of-way, if the ri ghts- o f- w ay  are restricted to 
historical types and seasons of use, and what wi dt h the ri ghts- o f- w ay  are, 
remain to be answered.

The manner in w hi ch  this major state and federal acti on  has taken place 
is high ly  questionable. It is i rr e sp onsible land manag em ent on the part 
of both the BLM and the state to es t a bl i sh  an agr eement or take a c ti o n to 
validate any of these possible ri g ht s -o f- wa y before it is known what purpos 
they will serve, what effects they will have on manag em ent of sur ro unding  
lands, how they will be managed, and where the legal respons ibiliti es  lie. 
The need to de li ne ate how R.S. 2477 will be dealt wit h in Alaska is clear, 
but a p ro ce dure to admi ni s tr a ti ve l y approve the ri gh ts - of - wa y  without 
public involvement, and prior to an  ade quate u n de rs t a n d i n g  of how th ey  will 
be ma na ge d  makes a travesty of s af eg uarding  the public interest.

The state and B LM  should abolish the ex is t in g  m em or a nd u m of understanding, 
examine the basic l e g a l ,f i s c a l , and m an agement respons ib ilities  
as so c ia t ed  wi th  the rights-of-way, and es t a bl i sh  a new procedure for solvinj 
this di l em m a w hi ch is accompanied w i t h  full public invo lvement and the 
p a r t i c i p a t i o n  of all affected land owners and managers.



M E M O R A N D U M  O F  U N D E R S T A N D I N G  

B E T W E E N  A L A S K A  D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S  A N D  
A L A S K A  D E P A R T M E N T  O F  T R A N S P O R T A T I O N  A N D  P U 3 L I C  F A C I L I T I E S

A N D

B U R E A U  O F  L A N D  M A N A G E M E N T

P U R P O S E

1. T h e  p u r p o s e  of  this a g r e e m e n t  i s  to e s t a b l i s h  t h e  
p r o c e d u r e s  f o r  the a s s e r t i o n  of RS 2 4 7 7  r i g h t s - o f - w a y  b y  the A l a s k a  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  ( D NR) a n d  the A l a s k a  D e p a r t m e n t  o f  
T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  ( D O T & P F )  to the B u r e a u  of L a n d  
M a n a g e m e n t  ( B L M ) .  F e d e r a l /  s t a t e ,  a n d  l o c a l  o f f i c i a l s  n e e d  to k n o w  
• l o c a t i o n s  of RS 2 4 7 7  p u b l i c  r i g h t - o f - w a y  a s s e r t i o n s  in o r d e r  to a s s i s t  
s u c h  o f f i c i a l s  in t h e i r  l a n d  a n d  r e s o u r c e  m a n a g e m e n t  d e c i s i o n s .  T h e  
p u b l i c  n e e d s  to k n o w  the l o c a t i o n  o f  RS 2 4 7 7  p u b l i c  r i g h t  cf w a y  
a s s e r t i o n s  to a v o i d  u n a u t h o r i z e d  u s e s  on p r i v a t e  l a n d s .  T h i s  
M e m o r a n d u m  of U n d e r s t a n d i n g  (MOU) w i l l  e s t a b l i s h  p r o c e d u r e s  that w i l l  
e n a b l e  RS 2 4 7 7  r i g h t s - o f - w a y  a s s e r t i o n s  to b e  p l a c e d  on l a n d  s t a t u s  
pl a  t s . "

• • ' ' B A C K G R O U N D

2. RS 2 4 7 7 ,  f o r m a l l y  c o d i f i e d  a s  4 3  U . S . C  9 3 2  ( r e p e a l e d  b y  
P . L .  9 4 - 5 7 9 ,  F e d e r a l  L a n d  P o l i c y  a n d  M a n a g e m e n t  A c t  of O c t o b e r  21, 
1 9 7 6 ) ,  p r o v i d e s :

T h e  r i g h t  of w a y  f o r  the c o n s t r u c t i o n  o f  h i g h w a y s  
o v e r  p u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e s ,  is 
h e r e b y  g r a n t e d .

3. By r e g u l a t i o n  f o u n d  in 43 C . F . R .  2 8 0 2 . 5  (b), the B u r e a u  of 
L a n d  M a n a g e m e n t  h a s  p r o v i d e d :

In o r d e r  to f a c i l i t a t e  m a n a g e m e n t  of t h e  p u b l i c  
l a n d s ,  a n y  p e r s o n  o r  3 t a t e  o r  l o c a l  g o v e r n m e n t  w h i c h  
h a s  c o n s t r u c t e d  p u b l i c  h i g h w a y s  u n d e r  t h e  a u t h o r i t y  
o f  RS  2 4 7 7  (43 U . S . C .  9 3 2 ,  r e p e a l e d  O c t o b e r  2 1 ,  1 9 7 6 )  
m a y  f i l e  a m a p  s h o w i n g  the l o c a t i o n  o f  s u c h  p u b l i c  
h i g h w a y s  w i t h  the a u t h o r i z e d  o f f i c e r .

4. In H a m e r l v  v. D e n t o n , 359 P. 2 d  12 1 ,  1 2 3  ( A l a s k a  1 9 6 1 ) ,  t h e  
A l a s k a  S u p r e m e  C o u r t  s t a t e d  t h a t  the g e n e r a l  r u l e  r e g a r d i n g  a c c e p t a n c e  
of the R S  2 4 7 7  f e d e r a l  g r a n t :

B e f o r e  a h i g h w a y  m a y  b e  c r e a t e d ,  t h e r e  m u s t  be e i t h e r
p o s i t i v e  a c t  o n  the p a r t  of  a p p r o p r i a t e  p u b l i c
a u t h o r i t i e s  of the s t a t e ,  c l e a r l y  m a n i f e s t i n g  an
i n t e n t i o n  to a c c e p t  the g r a n t ,  o r  t h e r e  m u s t  be
p u b l i c  u s e  f o r  s u c h  a p e r i o d  of time a n d  u n d e r  s u c h

c o n d i t i o n s  as. to p r o v e  .that the g r a n t  h a s  b e e n  
. a c c e p t e d .

DOT- DMR /B L M  HV0.O. f



5. T h e  U n i t e d  S t a t e s  D e p a r t m e n t  of the I n t e r i o r /  O f f i c e  of the 
S o l i c i t o r /  s t a t e d  in a m e m o r a n d u m  d a t e d  J u l y  7, 1 9 8 3 :

" [ ( T ) h e ' D e p a r t m e n t  o f  the] I n t e r i o r  h a s  l o n g  r e c o g n i s e d  
t h a t  S t a t e  l a w  c o n t r o l s ,  w h a t  c o n s t i t u t e s  a ( R . S .  2 4 7 7 )  
h i g h w a y  w i t h i n  e a c h  s t a t e ; "  a n d

6. A l a s k a  S t a t u t e  1 9 . 4 5 . 0 0 1 ( 8 )  s t a t e s :

" H i g h w a y s  i n c l u d e s  a h i g h w a y  ( w h e t h e r  i n c l u d e d  i n  the 
p r i m a r y  o r  s e c o n d a r y  s y s t e m s ) /  road, s t r e e t ,  t r a i l ,  
w a l k ,  b r i d g e ,  t u n n e l ,  d r a i n a g e  s t r u c t u r e  a n d  o t h e r  
s i m i l a r  o r  r e l a t e d  s t r u c t u r e  o r  f a c i l i t y ,  a n d  
r i g h t - o f - w a y  t h e r e o f ,  a n d  f u r t h e r  i n c l u d e s  a f e r r y  
s y s t e m ,  w h e t h e r  opera.ted s o l e l y  i n s i d e  'the s t a t e  o r  to 
c o n n e c t  w i t h  a C a n a d i a n  h i g h w a y ,  a n d  a n y  s u c h  r e l a t e d  
f a c i l i t y ;" a n d

7. W H E R E A S  b y  s t a t u t e ,  AS 19 S L A  1 9 2 3 ;  123 S L A  1 9 5 1 ;  35 S L A  
1953; A S  1 9 . 1 0 . 0 1 0 ,  the S t a t e  of A l a s k a  has a c c e p t e d  the RS 2 4 7 7  

g ra n t .

8. T h e  R S  2 4 7 7  g r a n t  h a s  a l s o  b e e n  a c c e p t e d  in m a n y  c a s e s  b y  
a c t u a l  p u b l i c  u s e  o r  e x p e n d i t u r e  of p u b l i c  m o n i e s  on u n r e s e r v e d  p u b l i c  
l a n d s  f o r  h i g h w a y  p u r p o s e s .

P O L I C I E S  A N D  P R O C E D U R E S

9. D O T & P F  s h a l l  h a v e  r e s p o n s i b l i t y  f o r  a s s e r t i n g  a n d  f o r  
i d e n t i f y i n g  a n d  s u b m i t t i n g  m a p s  to B L M  of a l l  R S  2 4 7 7  r i g h t s - o f — w a y  
e s t a b l i s h e d  b e f o r e  O c t o b e r  21, 1 9 7 6 ,  i d e n t i f i e d  on t h e  l i s t  of s t a t e  
m a i n t a i n e d  h i g h w a y s .  D O T & P F ' s  r e s p o n s i b i l i t y  u n d e r  t h i s  p a r a g r a p h  
i n c l u d e s  b o t h  s t a t e  a n d  n o n  s t a t e  l a n d s .

10. D N R  o r  D O T & P F  m a y  i d e ntify,' a s s e r t ,  a n d  s u b m i t  m a p s  a n d
e v i d e n c e  o f  u s e  to BLM f o r  a l l  o t h e r  R S  2 4 7 7  r i g h t s - o f - w a y  e s t a b l i s h e d ,  
b e f o r e  O c t o b e r  2 1 ,  1 9 7 6 ,  s i t u a t e d  u p o n  a n y  l a n d  w i t h i n  the S t a t e  o f
A l a s k a  .

1 1 .  D N R  o r  D O T & P F  s h a l l  a c c e p t  e v i d e n c e  o f  u s e  o n  a n v
r i g h t - o f - w a y  e s t a b l i s h e d  b e f o r e  O c t o b e r  21, 1 9 7 6 ,  f r o m  o t h e r  s t a t e
a g e n c i e s ,  l o c a l  g o v e r n m e n t s ,  a n d  m e m b e r s  of the p u b l i c .  F o r  a l l
c l a i m s  of R S  2 4 7 7  r i g h t s ' - o f - w a y  w h i c h  i n v o l v e  s t a t e  l a n d  o r  p r o v i d e  
a c c e s s  to s t a t e  l a n d  o r  p u b l i c  w a t e r  a n  & D L / L A S  c a s e  f i l e  w i l l  b e  

e s t a b l i s h e d .

1 2 .  D N R  o r  D O T & P F  m a y  m a i n t a i n  d u p l i c a t e  s e t s  of a l l  f i l e s
r e g a r d i n g  R S  2 4 7 7  r i g h t s - o f - w a y . -  A l l  n e w l y  c r e a t e d  R S  2 4 7 7  f i l e s ,  o r  
a n y  d o c u m e n t s  to be a d d e d  to a n  e x i s t i n g  file, w i l l  be d u p l i c a t e d  a n d  
f o r w a r d e d  f r o m  o n e  a g e n c y  to the o t h e r .

- 2 -



1 3 .  A l l  m a p s  s h o w i n g  the l o c a t i o n  of R S  2 4 7 7  r i g h t s - o f - w a
e s t a b l i s h e d  b e f o r e  O c t o b e r  21, 1 9 7 6 ,  s u b m i t t e d  to B L M  s h a l l  b e  th
b e s t  m a p s  p o s s i b l e  b u t  n o t  of l e s s e r  d e t a i l  t h a n  s t a n d a r d  U S G S  m a p s  a 
a s c a l e  1 : 6 3 , 3 6 0 .  M a p s  a n d  s u p p o r t i n g  d o c u m e n t a t i o n  s h a l l  b 

s u b m i t t e d  b y  .both a g e n c i e s  c o n c u r r e n t l y .  T h e  s u b m i s s i o n  of s u c h  m a p  
s h o w i n g  t h e  l o c a t i o n  o f  RS 2 4 7 7  r i g h t s - o f - w a y  o n  p u b l i c  l a n d s  shal.
n o t  be c o n c l u s i v e  e v i d e n c e  a s  to t h e i r  e x i s t e n c e .  S i m i l a r l y ,  «
f a i l u r e  to s h o w  the l o c a t i o n  o f  RS 2 4 7 7  r i g h t s - o f - w a y  on- a n y  m a p  shal! 
n o t  p r e c l u d e  a l a t e r  f i n d i n g  a s  to t h e i r  e x i s t e n c e .

1 4 .  T h e r e  s h a l l  b e  e s t a b l i s h e d  a n  R S  2 4 7 7  c o o r d i n a t i n g
c o m m i t t e e  in  the N o r t h e r n  R e g i o n  of A l a s k a  c o m p o s e d  of DN R ,  D O T & P F  a n c  
B L M .  T h e  p u r p o s e s  f o r  th i s  c o m m i t t e e  a r e  a s  f o l l o w s :

(a) c o o r d i n a t i o n  o f  a g e n c y  p r i o r i t i e s  f o r  i d e n t i f y i n g ,  
l o c a t i n g ,  a n d  a s s e r t i n g  R S  2 4 7 7  r i g h t s - o f - w a y ;

(b) c o o r d i n a t i o n  o f  R S  2 4 7 7  p r o c e s s i n g  p r o c e d u r e s  f o r  
i d e n t i f y i n g ,  l o c a t i n g ,  e s t a b l i s h i n g  c a s e  f i l e s ,  m a k i n g  a s s e r t i o n s ,  a n d  

p l a t t i n g  c l a i m s  on b o t h  f e d e r a l  a n d  s t a t e  l a n d  s t a t u s  p l a t s ;  a n d

(c) c o o r d i n a t i o n  of r e q u e s t s  m a d e  to a n d  b y  the a g e n c i e s .

15. E a c h  a s s e r t i o n  of the e x i s t e n c e  o f  an RS 2 4 7 7  r i g h t - o f - w a y  
m a d e  p u r s u a n t  to this a g r e e m e n t  a n d  the s u b m i s s i o n s  to B L M  w i l l  b e  

r e v i e w e d  b y  B L M  to e n s u r e  t h e  l a n d  w a s  u n r e s e r v e d  p u b l i c  l a n d  a s  o f  
the d a t e  c l a i m e d  a n d  w a s  e s t a b l i s h e d  p r i o r  to the r e p e a l  of the l a w ' o n  
O c t o b e r  2 1 ,  1 9 7 6 .  B L M  w i l l  n o t  a d j u d i c a t e  the v a l i d i t y  of R S  2 4 7 7
a s s e r t i o n s .

16. B L M ,  DNR, a n d  D O T & P F  s h a l l  e a c h  i s s u e  a s e r i a l  n u m b e r  a n d  

e s t a b l i s h  a c a s e  f i l e  f o r  e a c h  c l a i m  m a d e  p u r s u a n t  to t h i s  a g r e e m e n t .  
A l l  c o r r e s p o n d e n c e  s h a l l  r e f e r e n c e  a l l  a g e n c i e s '  f i l e  n u m b e r s .

17. B L M  s h a l l  p l o t  e a c h  RS 2 4 7 7  r i g h t - o f - w a y  a s s e r t e d  o n  t h e i r  
M a s c e r  T i t l e  P l a t s  w h e n  the f o l l o w i n g  c r i t e r i a  a r e  m e t  ( B L M  M a n u a l
2 3 0 1 . 2 4  B . l ,  R e l . 2 - 1 5 2 ,  9 / 1 0 / 3 2 ) :

1. C r i t e r i a  f o r  i d e n t i f i c a t i o n  of 
R . S .  2 4 7 7  P u b l i c  H i g h w a y s ,  i n c l u d e  f o u r  e l e m e n t s :

•a. In o r d e r  f o r  a v a l i d  
r i g h t - o f - w a y  to c o m e  i n t o  e x i s t e n c e ,  t h e r e  m u s t  
h a v e  b e e n  the a c t u a l  b u i l d i n g  ( c o n s t r u c t i o n )  of a 
h i g h w a y .  M e r e  use, p l a n n i n g ,  o r  s u r v e y i n g ,  d o e s  
n o t  e q u a l  c o n s t r u c t i o n .  H o w e v e r ,  c o n s t r u c t i o n  m a y

n o t  h a v e  o c c u r r e d  a l l  a t  o n c e .  R o a d  m a i n t e n a n c e
o f t e n  e q u a l s  i m p r o v e m e n t ,  o r  e v e n  c o n s t r u c t i o n .



I n c r e m e n t s  of m a i n t e n a n c e  o v e r  s e v e r a l  y e a r s  may 
e q u a l  c o n s t r u c t i o n .  W h e n  p u b l i c  f u n d s  h a v e  b e e n  
s p e n t  on the r o a d  it m a y  be a p u b l i c  road. W h e n
the h i s t o r y  of a r o a d  is u n k n o w n  o r  q u e s t i o n a b l e /  
i t s  m e r e  e x i s t e n c e  in a c o n d i t i o n  a d e q u a t e  for 
p u b l i c  u s e  m a y  b e  e v i d e n c e  th a t  c o n s t r u c t i o n  has 
t a k e n  p l a c e .

b. A h i g h w a y  is f r e e l y  o p e n  to 
e v e r y o n e .  R o a d s  t h a t  h a v e  h a d  a c c e s s  r e s t r i c t e d  
to the p u b l i c  b y  l o c k e d  g a t e s  o r  o t h e r  m e a n s  may 
n o t  b e  p u b l i c  h i g h w a y s .

c. T h e  c o n s t r u c t i o n  of a p u b l i c  
h i g h w a y  on u n r e s e r v e d  p u b l i c  l a n d  m u s t  ha v e
o c c u r r e d  p r i o r  to O c t o b e r  21/ 1 9 7 6 .

d. A S t a t e  ha3 to h a v e  a p r o c e d u r e  
to c o n f i r m  the R. S .  2477 p u b l i c  h i g h w a y  
r i g h t - o f - w a y  p e r m i t .

18. T h i s  M O U  e s t a b l i s h e s  the s t a t e ' s  p r o c e d u r e  to c o n f i r m  the
R S  2 4 7 7  a n d  t h e r e b y  f u l f i l l s  i t e m  d in p a r a g r a p h  17 a b o v e .

19. D N R  s h a l l  p l o t  e a c h  RS 2 4 7 7  r i g h t - o f - w a y  a s s e r t e d  on t h e i r  
l a n d  s t a t u s  p l a t s .

20. N o t h i n g  in t h i s  M e m o r a n d u m  of U n d e r s t a n d i n g  s h a l l  o b l i g a t e
a n y  p a r t y  in the e x p e n d i t u r e  of funds/ o r  f o r  f u c u r e  p a y m e n t s  of
m o n e y /  in e x c e s s  of a p p r o p r i a t i o n s  a u t h o r i z e d  by  law.

'21. E a c h  p a r t y  a g r e e s  t h a t  it w i l l  be r e s p o n s i b l e  f o r  i t s  o w n
a c e s  a n d  the r e s u l t s  t h e r e o f  a n d  e a c h  p a r t y  s h a l l  n o t  b e  r e s p o n s i b l e
f a r  the a c t s  of the o t h e r  p a r t i e s ;  a n d  e a c h  p a r t y  a g r e e s  it w i l l
a s s u m e  to i t s e l f  r i s k  a n d  l i a b i l i t y  r e s u l t i n g  in a n y  m a n n e r  und-ar t h i s  
a g r e e m e n t .

2 2. N o t h i n g  in t h i s  f!0U is i n t e n d e d  to l i m i t  a g e n c y  o r
i n d i v i d u a l  r i g h t s  to n o r m a l  a d m i n i s t r a t i v e  o r  j u d i c i a l  a p p e a l
p r o c e s s e s .



*

23. N o t h i n g  h e r e i n  is i n t e n d e d  to c o n f l i c t  w i t h  F e d e r a l /  S t a t e  
o r  l o c a l  l a w s  o r  r e g u l a t i o n s .  If t h e r e  a r e  c o n f l i c t s /  this a g r e e m e n t  
w i l l  be a m e n d e d  a s  s o o n  a s  p r a c t i c a l  to b r i n g  it i n t o  c o n f o r m a n c e  w i t h  
c o n f l i c t i n g  l a w s  o r  r e g u l a t i o n s .

24. It is u n d e r s t o o d  by a l l  p a r t i e s  t h a t  i n d i v i d u a l  c i t i z e n s  
m a y  be  e n t i t l e d  to a s s e r t  r i g h t s - o f - w a y  u n d e r  RS 2 4 7 7  n o t w i t h s t a n d i n g  
t h i s  a g r e e m e n t .  N o t h i n g  in this A g r e e m e n t  s h a l l  a f f e c t  the r i g h t  of 
p r i v a t e  c i t i z e n s  to a s s e r t  r i g h t s - o f - w a y  u n d e r  RS 2 4 7 7  i n  c o n f o r m a n c e  

w i t h  a p p l i c a b l e  l a w .

D e p a r t m e n t  of N a t u r a l  R e s o u r c e s

D a t e  _ , 1 9 8 4

7 ~L a n d  M a n a g e m e n t  •

25. T h e  e f f e c t i v e  d a t e  of t h i s  a g r e e m e n t  s h a l l  b e  f r o m  t h e  
d a t e  of f inal s i g n a t u r e .  T h e  a g r e e m e n t  s h a l l  r e m a i n  in e f f e c t  u n t i l

Da  te ? - 2 . r 198-

N o r t h e r n  
Fa cil i ti

C o m m i s s i o n e r /
A l a s k a  D e p a r t m e n t  of &

1 9 8 4

P u b l i c
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T r a n s m i t t e d  h e r e w i t h  is an issue p a p e r  w h i c h  sets f o rth 3 L M ' s  p o l i c y  on  R.S. 

2477 r i g h t s - o f - w a y .  T he p o l i c y  h as b e e n  a l t e r e d  e n o u g h  in r e c e n t  y e a r s  to 

a l l o w  us to note t h e s e  c l a i m s  on o u r  r e c o r d s  p r o v i d e d  the S t a t e  takes the 

i n i t i a t i v e  and files an a p p l i c a t i o n  for n o t a t i o n  w h i c h  m e e t s  the c r i t e r i a  se t  

o u t  in the issue paper.

In the a b s e n c e  of the S t ate f o r m a l l y  a s s e r t i n g  its r i g h t s  u n d e r  the S t a t u t e ,  

B L M  has no c h o i c e  b ut to c o n s i d e r  the l a n d s  i n v o l v e d  to be v a c a n t  p u b l i c  lands 

w i t h o u t  e s t a b l i s h e d  p u b l i c  access. B LM h as h a d  n u m e r o u s  d i s c u s s i o n s  w i t h  the 

S t a t e  c o n c e r n i n g  R.S. 2477 an d  the S t a t e  is w e l l  a w a r e  of  our p o l i c y  and 

p r o c e d u r e s .

E n c l o s e d  is a d r a f t  M O U  b e t w e e n  ou r  F a i r b a n k s  D i s t r i c t  O f f i c e  and the S t a t e  of 

A l a s k a  w h i c h  is i n t e n d e d  to f a c i l i t a t e  the p o l i c y  s et o u t  in the issue paper. 

A l s o  e n c l o s e d  is a c o p y  of o ur B L M  M a n u a l  s e c t i o n  cn R.S. 2477 and a cop y  o f  a 

R e g i o n a l  S o l i c i t o r ' s  O f f i c e  m e m o r a n d u m  to the 3 u r e a u  of I n d i a n  A f f a i r s  d a t e d  

M a y  21, 1980.

T h e  F a i r b a n k s  D i s t r i c t  O f f i c e  a nd the S t a t e  o f  A l a s k a ,  D e p a r t m e n t  of 

T r a n s p o r t a t i o n  a nd P u b l i c  F a c i l i t i e s ,  N o r t h e r n  R e g i o n  h a v e  b e e n  w o r k i n g  on 

this D r aft M O U  for s o m e t i m e  n o w  a n d  h a v e  e s t a b l i s h e d  a g o o d  w o r k i n g  d o c u m e n t  

w h i c h  fits w e l l  w i t h i n  the c o n s t r a i n t s  of o u r  r e g u l a t i o n s .

O u r  first p r e f e r e n c e  w o u l d  be to h a v e  the c o o p e r a t i v e  S t a t e  F e d e r a l  w o r k  on 

R.S. 2477 s t a r t e d  in F a i r b a n k s  p r o c e e d .  H o w e v e r ,  we w o u l d  n ot o b j e c t  to the 

C o u n c i l  taking this m a t t e r  u n d e r  its w i n g  if this is w h a t  the S t a t e  w i s h e s .  

U n d e r  any c i r c u m s t a n c e ,  the S t a t e  m u s t  c l e a r l y  take the l e a d e r s h i p  role.

E n c l o s u r e  (1) w / E x h i b i t s  I, II, a nd III

M i c h a e l  J. P e n f o l d  

S t a t e  D i r e c t o r

& L - t A  P O S I T I O N
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U n d e r  DOI e x i s t i n g  a u t h o r i t y  ana p o l i c y ,  it is the r e s p o n s i b i l i t y  of the S t a t e

o f  A l a s k a  to o f f i c i a l l y  a s s e r t  its c l a i m e d  r i ghts by  f i l i n g  a p p l i c a t i o n s  for 

n o t a t i o n  of  s ucn r i g h t s - o f - w a y  on our records. S u c n  a p p l i c a t i o n s  in a d d i t i o n  

to p r o v i d i n g  the i n f o r m a t i o n  r e q u i r e d  to s h o w  the h i g h w a y  m e e t s  tne four 

c r i t e r i a  s e t  o ut b e l o w  m u s t  p r o v i d e  a p l o t t a b l e  d e s c r i p t i o n  of the f a c i l i t y  so 

t h a t  3 L M 's r e c ords c a n  be p r o p e r l y  noted.

T he A c t  of J u l y  2b, 1366, R.S. 2 477 (43 U . S . C .  932) p r o v i d e d :

"The r i g h t - o f - w a y  for the c o n s t r u c t i o n  o f  h i g h w a y s  ove r  p u o l i c  l a n d s  n ot 

r e s e r v e d  for p U D l i c  uses, is h e r e o y  g r a n t e d . "

T h i s  s t a t u t e ,  w h i c h  w as r e p e a l e d  by the F e d e r a l  L ana P o l i c y  and M a n a g e m e n t  Act 

(FLPMA) of O c t o D e r  21, 1976, 90 stat. 2743, nas o e e n  i n t e r p r e t e a  as g r a n t i n g  a 

r i g h t - o f - w a y  for p u D l i c  us e  o v e r  p u b l i c  lan d  w i t h o u t  l i m i t i n g  the m e t n o a  of 

e s t a b l i s h m e n t  of t n a t  r i g h t - o f - w a y .  T h e  g r a n t  b e c o m e s  fixea w n e n  a p u b l i c  

h i g n w a y  is d e f i n i t e l y  e s t a o l i s n e a  in o n e  of  tne w a y s  a u t n o r i z e a  oy tne laws of 

tne S t a t e  w h e r e  the Land is located.

Th e  A ct (R.S. 2477) d i d  no t  s p e c i f y  the e x t e n t  of tne gran t ,  the w i d t n  of tne 

r i g h t - o f - w a y ,  or the n a t u r e  of the r i gnt c o n v e y e d .  S i n c e  the D e p a r t m e n t  d o e s  

not g r a n t  s u c n  r i g n t s - o f - w a y , it n as c o n s i s t e n t l y  h e l d  t hat it has no 

a u t h o r i t y  to a d g u a i c a t e  c l a i m s  m a d e  u n d e r  tni s  Act. T h e r e f o r e ,  

a c k n o w l e d g e m e n t s  of  s ucn c l a i m s  h a v e  n ot o e e n  i n s e r t e d  in F e d e r a l  Land 

Patents. T h e  c o u r t s  h a v e  h e l d  t h a t  r e s e r v a t i o n  of an R.S. 2477 right n our 

p a t e n t s  is n o t  n e c e s s a r y  to v a l i d a c e  or p r o t e c t  r i g h t s - o f - w a y  c r e a t e d  u n d e r  

tne statute.

In o r a e r  to f a c i l i t a t e  p r o p e r  m a n a g e m e n t  of  the p u o l i c  land, the D e p a r t m e n t  

has to hav e  s o u n d  t r a n s p o r t a t i o n  plans. It is, t h e r e f o r e ,  n e c e s s a r y  to 

i d e n t i f y  all d u d I i c  r o ads in a  g i v e n  area. T o  f a c i l i t a t e  suc h  i d e n t i f i c a t i o n  

the B u r e a u  of Land M a n a g e m e n t  has r e c e n t l y  b e e n  g i v e n  a u t h o r i t y  to note 

c l a i m e d  R.S. 2477 h i g n w a y s  (roads, trails, etc.) on its o f f i c i a l  s t a t u s  plats, 

p r o v i d e d  that r e q u e s t s  for n o t a t i o n  m e e t  the f o l l o w i n g  c r i t e r i a :

1. In o r a e r  for a v a l i d  r i g h t - o f - w a y  to exist, tnere m u s t  h a v e  bee n

a c t u a l  c o n s t r u c t i o n  of a h i g hway. M e r e  use, p l a n n i n g ,  or s u r v e y  is 

n o t  c o n s i d e r e d  c o n s t r u c t i o n .  H o w ever, c o n s t r u c t i o n  of the h i g h w a y  

n e e d  n o t  h a v e  o c c u r e d  all at once. R oad m a i n t e n a n c e  o f t e n  e q u a l s  

i m p r o v e m e n t  and e v e n  c o n s t r u c t i o n .  W h e n  the h i s t o r y  of a road is 

q u e s t i o n a b l e ,  it's e x i s t e n c e  in a c o n d i t i o n  a d e q u a t e  for p u o l i c  use 

m a y  c o n s t i t u t e  e v i d e n c e  that c o n s t r u c t i o n  h as taken place.

2. T he h i g h w a y  is free and o p e n  to the p u b l i c  at large.

3. T he c o n s t r u c t i o n  o f  the h i g h w a y  on u n r e s e r v e d  p u o l i c  land m u s t  h a v e

o c c u r r e d  prior to r e p e a l  of R.S. 2477 on O c t o o e r  21, 1976.

4. T h e  S t ate m u s t  h a v e  a p r o c e d u r e  to c o n f i r m  tne R.S. 2477 p u o l i c

h i g h w a y  r i g n t - o f - w a y  grant.

E n c l o s u r e  1
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O n c e  the S t a t e  a p p l i c a t i o n  is r e c e i v e d ,  3 L M  has the r e s p o n s i a i l i t y  to a s s u r e  

t n a t  the lands c o v e r e d  by the c l a i m e d  r ’.ghc - o f - w a y  were, o n  tne date of 

e s t a b l i s h m e n t  of the h i g hway, u n r e s e r v e d  p u b l i c  lands. If the i n f o r m a t i o n  

s u b m i t t e d  by tne State m e e t s  the four c r i t e r i a  above, B LM a s s u m e s  (it d o e s  n o t  

a d j u d i c a t e  the claim) tha t  the road is a b o n a  f i d e R.S. 2477 highway. T h e  3 L M  

then a c k n o w l e d g e s  the S t a t e ' s  c l a i m  a nd p l o t s  the r i g n t - o f - w a y  on its r e c orcs.

A n y  use s  o t n e r  than for hig.iway p u r p o s e s  w i t h i n  the b o u n d a r i e s  of  an R.S. 2477

r i g h t - o f - w a y  m u s t  oe p e r m i t t e d  by  B L M  by a s e p a r a t e  r i g h t - o f - w a y  grant. It

shou l d  a l s o  oe n o t e d  that the R.S. 2477 g r a n t  e x t e n d s  onl y  to the c i g h t - o f - w a v  

itself, it does not incluaa a n c i l l a r y  f a c i l i t i e s  s u c h  as m a t e r i a l  s o u r c e s  and 

s t o c k p i l e  areas.

Th e  F a i r b a n k s  D i s t r i c t  of 3LM is c u r r e n t l y  w o r d i n g  on a M e m o r a n d u m  of 

U n d e r s t a n d i n g  w i t h  the S t a c e  of  Alaska, D e p a r t m e n t  of T r a n s p o r t a t i o n  and 

P u b l i c  F a c i l i t i e s .  This M O U  is i n t e n d e d  to f a c i l i t a t e  n o c a t i o n  of  the S t a t e ' s  

c l a i m e d  R.S. 2477 r i g h t s  on B L M ' s  o f f i c i a l  records.

? LM has n o  o o j e c t i o n  to e l e v a t i n g  this M O U  to S t a t e  l e vel if the C o u n c i l  so

d e s i r e s .  H o w e v e r ,  e v e n  if the M O U  is e l e v a t e d  to S t a t e  level, B L M  c a n n o t  by 

l aw or r e g u l a t i o n  not e  the S t a t e ' s  R.S. 2477 c l a i m s  to its r e c o r d s  uncil the 

S t a t e  D O T / P F  files a form a l  r e q u e s t  for n o t a t i o n  a c c o m p a n i e d  oy a p l o t t a D l e  

d e s c r i p t i o n  and a d ate of a p p r o p r i a t i o n .  Tn e  i n i t i a t i v e  to b e g i n  tne r e c o r d  

n o t a t i o n  p r o c e s s  rests w i t h  the State.

Fu r ther, u n t i l  tr.e S t ate o f f i c i a l l y  i d e n t i f i e s  its c l a i m e d  R.S. 2477 rignts, 

so they c a n  be n o t e d  on the records, F e d e r a l  a g e n c i e s  hav e  no r e c o u r s e  o u t  to 

t r e a t  the lands involved as if t hey w e r e  free a na c l e a r  of a n c u m o r a n c e s . As 

an e x a m p l e ,  n u m e r o u s  c o n t a c t s  w e r e  mad e  w i t h  the S t a t e  of A l a s k a  d u r i n g  the 

p l a n n i n g  p r o c e s s  on tne S t e e s e  N C A  a nd the W h i t e  M o u n t a i n s  NRA. At  no time 

has the S t a t e  of A l a s k a  i d e n t i f i e d  any R.S. 2477 c l a i m s  w i t h i n  t h e s e  p l a n n i n g  
areas.
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S u o j e c t :  N o t a t i o n  o f  R.S. 247 7  R i g h t - o f - W a y  A s s e r t i o n s  on tne P u b l i c  Lana R e c o r d s

Th i s  m e m o r a n d u m  is i n t e n d e d  to s u p p l e m e n t  m a n u a l  g u i d a n c e  on  n o t a t i o n  of 

R.S. 2477 r i g h t - o f - w a y  a s s e r t i o n s .  T n e  B L M  m a n u a l  p o l i c y  on  n o t a t i o n  of  c l a i m e d  

R.S. 2477 is i n t e n d e d  to f a c i l i t a t e  B L M  m a n a g e m e n t  of t h o s e  l a n d s  it 

a d m i n i s t e r s .  B L M  need;; a s o u n d  t r a n s p o r t a t i o n  p l a n  in o r d e r  to e f f e c t i v e l y  

m a n a g e  t h o s e  p u b l i c  l a n d s  it a d m i n i s t e r s ;  t n e r e f o r e ,  it is n e c e s s a r y  to 

i a e n t i f y  e x i s t i n g  a c c e s s  r o u t e s  on t he B u r e a u ' s  o f f i c i a l  r e c o c d s .

N o t a t i o n  o f  a n y  p a r t i c u l a r  R.S. 2 477 a s s e r t i o n  o f  r i g h t  to t h e s e  r e c o r d s  is

d i s c r e t i o n a r y .  T n e  m a n u a l  m e r e l y  p r o v i d e s  B L M  a p r o c e d u r e  of  n o t i n g  R.S. 2477

c l a i m s  o n  its r e c o r d s ,  if B L M  a g r e e s  t h a t  th e  a s s e r t i o n s  h a v e  a t  l e a s t  p o t e n t i a l  

v a l i d i t y .  T h e  m a n u a l  p r o c e d u r e  is n o t  i n t e n d e d  to f o rce B L M  to n o t e  a s s e r t i o n s  

it b e l i e v e s  to be q u e s t i o n a b l e  or i n v a l i d .

It s h o u l d ,  h o w e v e r ,  oe r e m e m b e r e d  t h a t  an R.S. 2477 g r a n t  is c r e a t e d  by t a k i n g .  

T h e  r i g h t s  a c q u i r e d  t n e r e u n d e r  a t t a c h e d -  i m m e d i a t e l y  w h e n  t he f a c i l i t y  was f i r s t  

a p p r o p r i a t e d  or c o n s t r u c t e d  u n d e r  th e  s t a t u t e .  O n c e  a r i g h t - o f - w a y  is 

e s t a b l i s h e d  u n d e r  R.S. 2477, it m a y  be  a b a n d o n e d  o n l y  u n d e r  p r o c e d u r e s  

e s t a o l i s h e d  by  S t a t e  law.

T h e  B L M  s n o u l d  w o r x  w i t h  tne S t a t e  o f  A l a s k a  to i d e n t i f y  t h o s e  e x i s t i n g  a c c e s s  

roads a n d  t r a i l s  w h i c h  m a y  b e  p o t e n t i a l l y  v a l i d  R.S. 2 477 a s s e r t i o n s .  W h e n  B L M  

a g r e e s  t h a t  a r i g h t  m a y  e x i s t  (i.e. the a s s e r t i o n  m a y  be  vali d )  u n d e r  tne 

s t a t u t e ,  it s h o u l d  n o t e  the a s s e r t i o n  on  its o f f i c i a l  l a n d  s t a t u s  r e c o r d s .  If 

B L M  d o e s  n o t  a g r e e  t h a t  the r i g h t  m a y  e x i s t ,  tne a s s e r t i o n  s h o u l d  n o t  be n o t e d  

to the r e c o r d s .  B L M ' s  n o t a t i o n  o f  a p o t e n t i a l  r i g h t  d o e s  n o t  v a l i d a t e  an 

i n v a l i d  a s s e r t i o n  a n d  its f a i l u r e  to n o t e  a v a l i d  a s s e r t i o n  d o e s  n o 1*void s u c n  

a s s e r t i o n .  T h e  a c t u a l  v a l i d i t y  o r  n u l l i t y  o f  an R.S. 2 477 a s s e r t i o n  c a n  o n l y  be

d e t e r m i n e d  by a c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n .

If a n  R.S. 247 7  is a s s e r t e d  o n  a roa d  or t r a i l  h i s t o r i c a l l y  u s e d  o n l y  as a 

w i n t e r  t r a i l  a n d  u s e  b e g i n s  to o c c u r  d u r i n g  t he o'tner s e a s o n s  w h i c h  c a u s e s  

e n v i r o n m e n t a l  d a m a g e ,  B L M ' s  r e c o u r s e  is to try to g e t  the S t a t e  to m a i n t a i n  the 

t r a i l  or for B L M  to su e  for d a m a g e s  o n  F e d e r a l  l a nds. S e a s o n a l i t y  o f  u s e  s h o u l d



be d e f i n e d  by  the typ e  o f  u s e  w h i c h  e x i s t e d  a t  t h e  t i m e  the t r a i l  or road w a s  

e s t a o l i s n e d  or  a p p r o p r i a t e d .  T h e  b a c k g r o u n d  a n d  h i s t o r y  of  the t r a i l  ma y  n e e d  

to oe c h e c k e d  to d e t e r m i n e  if u s e  h a s  D e e n  s e a s o n a l .

13 LM w i l l  n o t e  p o t e n t i a l l y  v a l i d  R.S. 2 477 a s s e r t i o n s  o n l y  a c r o s s  l a nds w h i c h  it 

a d m i n i s t e r s .  N o t a t i o n s  w i l l  n o t  be m a d e  o n  l a n d s  w i t h d r a w n  for o t h e r  a g e n c y  

use, u n l e s s  B L M  has an  M O U  r e g a r d i n g  n o t a t i o n  w i t h  t n a t  a g e n c y  h a v i n g  

j u r i s d i c t i o n  o v e r  the land. A s s e r t i o n s  o f  r i g h t s  w i l l  n o t  be n o t e d  on  land 

w h i c h  h a v e  o e e n  I n t e r i m  C o n v e y e d  or  P a t e n t e d  to a N a t i v e  C o r p o r a t i o n  or 

T e n t a t i v e l y  A p p r o v e d  or  p a t e n t e d  to the S t a t e  of  A l a s k a .

T h e  3LM d o e s  n o t  n e e d  c o m m e n t  o r  c o n c u r r e n c e  f r o m  N a t i v e  C o r p o r a t i o n s  to n o t e  

a s s e r t i o n s  on  l a nds t h a t  it m a n a g e s  ( i n c l u d i n g  l a n d s  t h a t  a r e  m e r e l y  s e l e c t e d  by 

s u c n  c o r p o r a t i o n s . )  3 L M  is o n l y  a c k n o w l e d g i n g  a c l a i m  of  a v a l i d  e x i s t i n g  r i g h t  

to s u c h  l a n d s .  S u c n  an  a c k n o w l e d g m e n t  d o e s  n o t  c h a n g e  th e  v a l i d i t y  or i n v a l­

idity of  t he tight. T h e  e x i s t e n c e  o f  s u c n  a p o t e n t i a l  r i g h t  w i l l  n ot be c i t e d  

in a ny c o n v e y a n c e  d o c u m e n t  as a n  e n c u m b r a n c e .  A  N a t i v e  C o r p o r a t i o n  is free to 

c h a l l e n g e  t h e  a s s e r t i o n ,  in c o u r t ,  a f t e r  it a c q u i r e s  t i t l e .

3 L M  w i l l  n o t  s p e c i f i c a l l y  r e f e r e n c e  an R.S. 2 4 7 7  c l a i m ,  a s s e r t i o n  or n o t a t i o n  in 

the d e e o s  o r  p a t e n t s  it i s s u e s  for a ny c l a i m  or e n t r y  m a c e  u n d e r  the p u b l i c  l a n d  

laws, u n l e s s  tne i n c l u s i o n  o f  a r e f e r e n c e  to s u c n  c l a i m  h a s  b e e n  a g r e e d  to, in 

w r i t i n g  by a l l  a f f e c t e d  p a r t i e s .

T h e r e  m a y  b e  s i t u a t i o n s  w n e r e  t h e  S t a t e  o f  A l a s k a  m a y  fin d  ic a d v a n t a g e o u s  to 

a c q u i r e  a r i g h t - o f - w a y  u n d e r  T i t l e  V of  the F e d e r a l  L a n d  . P o l i c y a n d  M a n a g e m e n t  

A c t  in l i e u  o f  an R.S. 2477 n o t a t i o n .  P a t e n t s  for e n t r i e s  m a d e  a f t e r  g r a n t i n g  

of a T i t l e  V  r i g h t - o f - w a y  a r e  m a d e  s u b j e c t  to t h e  r i g h t - o f - w a y .

It s h o u l d  a l s o  be n o t e d  t h a t  t he B L M  c a n n o t  i m p o s e  r e s t r i c t i o n s  o r  s t i p u l a t i o n s  

r e s t r i c t i n g  the use o f  an R.S. 247 7  r o a d  or t r a i l  for t h o s e  p u r p o s e s  a u t h o r i z e d  

by s t a t u t e .  O n l y  the S t a t e  c a n  i m p o s e  r e s t r i c t i o n s  o n  s u c n  u r e s .  H o w e v e r ,  R.S .  

2477 d i d  n o t  a u t h o r i z e  tne c o n s t r u c t i o n  of  n o n -  a c c e s s  f a c i l i t i e s  s u c h  as 

p o w e r l i n e s ,  p i p e l i n e s ,  etc. S u c h  f a c i l i t i e s ,  if n o t  c o v e r e d  by a g r a n t e d  

r i g h t - o f - w a y  c o n s t i t u t e  u n a u t h o r i z e d  use.

In d e c i d i n g  w h e t h e r  to n o t e  an  a s s e r t i o n  o n  the B L M  r e c o r d s ,  B L M  m a y  p e r f o r m  a 

fi eld e x a m i n a t i o n  a n d / o r  p r e p a r e  a r e p o r t  to s u D s t a n t i t a t e  its d e c i s i o n  as  to 

d i s p o s i t i o n  o f  the a s s e r t i o n .  H o w e v e r ,  s u c h  a c t i o n  is n o t  r e q u i r e d .
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MEMORANDUM

To: A ct i ng  Area Dire cc or
B u r e a u‘of Indian Affairs 
.Juneau

From: Da vi d S. Case
A t t o r n e y / A d v i s o r

Subject: Right' of W a y  on Allot m e nt s --
R.S. Z477 and Other Acce ss  Questions

. i 1 I . INTROD UC TION 

A .  Your Recuests

O v e r  the last twelve months you have direcce 
>?ir.ion reque sts to this office r e garding  access

id thro-: 
to and

Your second reques t (dated Jul y 6, 1979) was for general 
guidance about the metho d for as su ring access tc 1audiochad 
Native allotments you h ad  adver ti se d for s a l e ; You also 
asked if vou  have to discl os e any access prob-enc rn ycur 
sale a d v e r t i s e m e n t . W i t h  respect to R.3. 2477 e a s e m e n t s . 
you ask ed  w h e t h e r  a section line easement roc pubIre access 
w o u l d  suffice for pr iv at e  access to an ot herwise landlocked

The request was entitled "Effect of Statutory R e s e r v a­
tions on N a t i v e  A ll o tm e nt s"  and was -answered in a earneranuum 
by Denn is Hop e we ll  of this office, da t ed  September 4, 1979. 
The sec tier, line easement questi on  was specifically e xcluded 
from that resp on se pe nd in g this reply.

_  . . ^ n i r - r - w  -  v *  • * r

£  . . . . . . .  g i . t v

-r..r—  • ^  • r E x h i b i t  H i
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a l l o t m e n t . You r final re q ue st  (dated April 4, 1980) reduced 
co its essentials, as ked w h e t h e r  the Indian_right of way 
laws and reg ulations  apply wh en  the right of way on or 
chrough a c e rt if ied a l l o t m e n t .coincides with a surveyed 
s ection line easement arg ua b ly  gr ant ed under R.S. 2477.

3. ' R.S. 2477 in 3rief

R.S. 2477 is an 1366 Act- "granting" highway rights of 
way over public lands in the following deceptively simple 
t e r m s :

Th e r i g h t- of - wa y  for the c on s tructi on  of highways over 
p ublic lands, not re s er ve d  for public uses, is hereby 
granted. Act of Jul y 26, 1S66, c. 262, sec. 8, 14 
Scat. 253.

This act was i ni t ia ll y c odif ie d as Re vis ed Statute (R.S.)
2477 and later as 43 U .S .C . 932. It was repealed by Section 
7Cc(a) of the Federal La nd  P o li cy  and Manage ment Act (FLPMA) 
of O c t o b e r  21, 1976, PL 94-576, 90 Scat. 2742, 43 U.S.C.
1701, e_t s e c .

%t

Your qu es tions focus on the section line easements 
a p p r o p r i a t e d  by the T e r r i t o r y  and Sente of Alaska under this 
federal a ut h or i z i n g  legislation. The State scatute a p p r o p r i­
ating the section line ea se me nt s is codi fi ed as Alaska' 
Sta tute (AS) 19.10.010. However, the the R.S. 2477 grant 
includes other kin ds of righ ts of way other than those 
a p p r o p r i a t e d  u n de r  this statute. On the ocher hand, you 
sho uld note that the R.S. 2477 grant is s'pecifically limited 
to ri gh ts of way over " p ub l ic  lands." The latter point is 
signi ficant, b e c a u se  it is our op in ion chat Alaska ttacive 
use and o c c u pa n cy  su f fi c ie nt  to qualify for a certificate of 
a ll o tm en t  is also su ff icient to w i t h d r a w  the land occupied 
from "pub li c  land"-'-"Status M

Finally, the State' s accept an ce  of the R.S. 2477 grant 
a lo ng  s e c t i o n  lines has h ad an or.-again, off-again history 
that muse be taken into account whe n determining whether the 
c a s e me n ts  grar.ced under R.S. 2477 have ever been accepted by 
the Scace. Thus, the an swers to your questions require some 
b a c k g r o u n d  in the m e a n i n g  of the term "public lands" ar.d in 
che h i s t o r y  of the a p p l i c a t i o n  of R.S. 2477 in A l a s k a . Ir. 
order to give seme d i r e ct i on  to chat discussion, however, we 
have p r o v i d e d  short answers to each of the questions posed 
in vcur coinion requests.

- 2 -



II. SHORT ANSWERS

We agree w it h Che concl u si o n expres se d at page 2 of 
your o p i n io n request: abouc Che effecc of rJacive use and
o c c u p a n c y  on che e s c a b li s hm e nc  of a seccion line easement.
However, we w o u l d  scate your c on clusion  more definitely: H£i
u s e - a n d  oc c u pa n cy  we r e  i ni ci aced a_£cer^s.ur'^y^gsjS.che"szczi&nZ*- 
MXffiE then che section-line; e a s e m e n t " i s - s u p e r i o r  co che 
alLoc ce e' s righcs and..-a~ right-* o S - w a y  across the allotment 
does no c  require che consent of che alloccee or a grant fret, 
che U n i te d States. If use -a n d occupancy began any cine 
before che survey, Chen che easement can only be granted 
w i c h ' c h e  co nsent of .the alloccee and according Co che 
a pp li c ab l e Indian right of way laws.

3. Julv 5. 1979 Racuesc

We k no w  of no pr i nciple  r eq u i r i n g  you co disclose 
w h e t h e r  or noc Chore is access co advert is ed  parcels; f u r th er­
more, o t h e r w is e  valid section line casements can be us ed  to 
provi de p r i v a t e  access, but they are also open to che public. 
Under seme ci rcumsta nc es , however, easements by necessity 
can be im plied across ot h er w i s e  u n en c um be re d lands- co afford 
pr ivate access co la ndlocke d parcels.

C . Aoril 4. 1930 R e q u e s t

W h e t he r  che Indian right of way law's apply to a native 
al lo tm en t depends on w h e t h e r  the allottee commenced use ar.- 
o c c u p a n c y  before or after a section line right of way was 
a p pr o p r i a t e d  by  survey.

III. DISCUS.SIOW

A. R.S. 2477 

' 1. Hi st or y and Purpose of R.S. 2-ri77

U.S. S u p r e m e .Court and W i nc h  Circuit cases have cast 
some doubt on whet h er  R.S. 2477 applies in Alaska. A 
n a r r o w  r e a d in g  of che U.S. Suprem e Court's opinion in C.-ntral 
Rac if i c Ra il wa y Co. v. A l a m e d a  C o u n t y. 234 U.S. 451 ( L v .i, 
and the :linch Ci rc uit's later decision in U .S. v . D u n n .
7.2d 433, 445 (9th Cir. 1973) w ou ld  indicate that R..S

A. May 2 2 ,  1 3 7 9  R e c u e s t



• was onl y a r ec og n i t i o n  of p r e- exis ti ng  right3 rather chan a
. .. granc -or new rights, Stri cc ly construed, chis interpretation 

'could m e a n  chat R.S. 2477 was ne ve r  applicable to Alaska
• since it was ena c te d  in 1866, one year prior co che purchase 

of the Territory.
i

The T e r r i t o r i a l  and Scace cases, on che ocher hand 
co ns i s ce n tl y charac te ri ze R.S. 2477 as 'hr, effect, a standing 
offer f r om  che federal government" for che granc of a r i g h t " 3 
of way, Girves v. Kenai Pe ninsula B o r o u g h , 536 P.2d 1221?
1226 (Alaska 1975). Uncer this inter pr eta tion, che right of 
way has been held to come into existence upon the "acceocar.ce" 
of che standing offer. See Berger v. Oh Is o n . 9 Alaska *339 
(D. A l a s k a  1938); Clark v. T a v i o r , 9 Alas ka 298 (D. Alaska 
1933); United States v. R o g g e *! RF Al as ka 130 (Q. Alaska 
1941); Scace v. rowler" I Alas. L.J. 7 (April 1963)';
H a m me rl v  v. Dentor., J5"9 P. 2d 121 (Alas. 1961). Given che 
we ig ht  or a u th or ity in chis ju ri s di ct ion and che historical 
reliance placed upon R.S. 2477 in Alaska as a source of 
rights of way across che public domain, we are unwilling co 
conclude that the statute has no appl icabilit y to Alaska.
We suspect chac if the ques ti on were squarely presented to 
che N i nt h  Circuit Court of Ap peals it w ou ld  agree.

It has been held' chat'R.'Sr £rrdtr be'cime^ap^lr^hfb^.e
in A l a s k a  by che Organic. Act. of H a y r-1;7',! 1884',' 
w h e r eb y  A l a sk a first became, air organ ize#-terri%or>. •
9 of ch a t  Act, a m o n g  o t h e r  'things-,' 'provided-*
the U n i t e d  States- be extended- to the- TerritrrfT^of-Aiasfcte,
U.S. v. R o g g e , 10 Alaska, suora at 147. As noted previously, 
R.S. 2477 rs co ns t ru e d as a standing'offer from the federal 
go vernme nt  for che creation of a right of way, Girves v. Kenai
Pen insula  B o r o u g h , 536 ?.2d, surra ac 1226. Under this 
construction, it has been held chac che offer can be accepted 
(and che right of way created) either (1) by a -positive act 
o f  che scace - territory clearl y ma n if es ti ng an intent to */ 
accept che o ' ; .  .ammerlv v. D e n t o n , 359’?. 2d, suora at 123*.-

f7------------------
Accord: Wilde rness Society v. K o r t o n . 479 P 2d 342 SS'1

(D.C. Cir. 1973), cert, den'd. 411 U.S. 917.



°r p u b l i c  use of che righc of w ay for 9uch a period
■pf^cinv&Jtw^uftdar such conditions as to prove that the offer 
h a s :..bees!I’a c c e p t e d , i d .

S t a t u t o r y  a cceptanc e of the grant, formal expression on 
the part of public officials of an int ention to construct a 
h i g h w a y  or actual public c o ns t ru ct io n of a highway may ail 
c on s t i t u t e  accep ta nce of che R.S. 2477 grant by the "positive 
act" of che app ro p ri a te  public  authorities. Thus, in’Girves, 
suora, the Al as ka  Supreme Court held chac AS 19.10.CIO 
(e stabli sh i ng  a hi gh wa y easement along all section iir.es in 
the State) was sufficient to es ta b li sh  a righc of way along 
the b o u n d a r y  o f - p l a i n t i f f 1 s h o m e s t e a d  coinciding T. itn a 
s u r v e y e d  section line. In Wilder ne s s Socie ty  v. M o r t o n . 479 
F . 2d 342 (D.C. Cir. 1973) ,- it was held chac the Scace's 
a p p l i c a t i o n  to che 3 ureau of Land M an a ge m en t to construct a 
"pub l ic  high wa y"  from the Yukon River to Prud'noe Bay, along 
w i t h  e na bl in g Scace legislation, was sufficient co establish 
an accept an c e of the federal grant. In addition, che actual 
c on s t r u c t i o n  or pub li c m a i n t e n a n c e  of a hi gh wa y may ccnscicuc 
acceptance. See M o u l to n  v. I r i s h , 21S P. 2d 10*53 (Montana 
1923), c o n s t r u c t i o n  or highways; St reter v. Scalr.aker, 35 NW 
47 (Nebraska 1 9 0 1 ) , • public m a i n t e n a n c e  and improvement of 
h i g h w a y s .

Public use (sometimes called "aubiic user") may also 
const i tu t e ac cept a nc e of che grant in the abser.ee of a n y  

p o s it iv e  of f ic ia l  act. W h e t he r a n y  claimed use constitutes 
ac ce pt an ce  of che grant, however, is a question c: fact to 
be decided by the court. It appears that continued and 
c o ns i st e nt  use of a right of way  across che public lands by 
ev en  one p er s on  with an interest in the lands to which the 
road gives access may -be s uf ficient co establish public 
user, State v. F o w l e r , 1 Alas. L.J., suora at 8 (April 
1963). See also Hamer lv  v. D e n t o n , suora at 125. However, 
the Ala sk a  Su preme Court has held that mere de sultory or 
oc ca s i o n a l  use of a road or trail does not create a public 
i e h w a v . id

3 7
—  Gf course, it is no longer possible to accept t, 
2477 grant by any of these methods, becaus e R.S. 247 
r e o ea le d  by F L P M A , s u o r a , in 1976. •



2 . A l l o t m e n t s  A s  " P u b l i c  L a n d s "

By ics terms, R.S. 2477 is only an offer for a right of 
w a y  across "public lands." In di sc u ss i ng  this term ir._ the 
c o n te xt  of R.S. 2477, the Al as k a Supreme Court has noted:

T he terra "p ub li c lands" means lands wh ic h are ocer. co 
settlement  or ocher d is p os i ti on  oncer the land laws of 
the Un it ed States. It does noc encompass lands in 
w h i c h  the rights of the pu bl ic have passed and w hich 
have b e co me  subject to i nd ividual rights of a settler.
H a m me rl y  v. D e n t o n , suora at 123.

Beginning  w i c h  che 1384 Or ganic Act, pr eviously discussed, 
Congress has sp ec if i ca ll y  p rovide d for the protection of 
lands used or o c c up ie d  by Al as ka  Natives. Section 8 of che 
Org an i c Acc p r o v i d e d  in part:

That the Indians or other persons in (Alaska] shall not
be d i s t u r b e d  in che po s se s s i o n  of any lands actually in
their use or .occupation or n o w  claimed by them but t h e • • 
terms u n d e r ' w h i c h  such persons may acquire title to 
such lands is re s er v ed  for future legislation by C on gr e s s . -

fe deral d e ci si on s have long r ec o gn i ze d  che statutory protection 
aff or d ed  A la s ka  Nati v e use and occupancy. S e e , e .g ..* U .S . v . 
B e r r i g a n , 2 A l a s k a  442 (D. Alas. 1904); U.S. v. C a d z o w , o 
A l a s k a  125 (D. A l a s ."1914). De pa rt me n ta l  regulations and' 
p olicy r e i n f o rc e  che statutes. See, e.g., 43 CFR §§ 2091.1(e), 
*2091.2-1, 2091.5, 2091.6-3; see also Government Appropria ti on  
of R i a h c s - o f - W a y  in A l a s k a , O p i n io n  or che .Associate Solicitor, 
Public Lands (M-36595, M a rc h  15, I960, copy attached).

In an al og ous circumsta nces, the U.S. Supreme Court has 
c o n s i s t e n t l y  r e c o g n i z e d  that ra i lr o a d  land grants are net to 
be c o n s t r u e d  in de roga t io n of Native  use and occupancy

-i S i m il a r pr ov is io n s appear in che following acts: Act of
Ma rc h  3, 1391, c. 561, 26 Scat. 1095, § 14; Homestead Act of
Mav 14, 1893, c. 299, 30 Scat. 412, § 7; Act of June 6. D C O ,
c. 73c, 31 Stac. 330, 5 27.

*



righcs. Thac  is p a r t i c u l a r l y  true w h e r e  chose rights have 
be'°n pr o t e c t e d  by treaty, L e a v e n w o r t h  L 6c G R  Co. v. United 
Scares, 92 U.S. 733 (1875), or specific statutory exceptions, 
Buctz “v. N o r t h e r n  P a c i n c  Railway Co. , 119 U.S. 55 (1386).

generally. S a r e o n v. No r th e rn  Pa cific Railway C o . . 145 
OTS. 535, 540-54 3 ( l o $ 2 ) . Most s i g n i f i c a n t l y , che U . S . 
Supreme Court has s pe c ifica ll y p r o t ec t ed  rigncs of individual 
Native o c c u o a n c y  againsc co mpeting federal grants even in 
che a b s e n c e’of any st at ut o ry  or treaty protections where
these righcs f lo w  "from a se ttled go v er n me n t policy."
Cramer v. U n it ed  S c a t e s , 261 U.S. 219, 229 (1923). Mi

the s ta tu t or y  pr ot ec ti o n a ff or ded in the 1884 Organic 
m e  the ot he r le gi sl a ti on  s p ec i f i c a l l y  noted or from the

Whether
rrom ...................
Act and
sett l ed  g ov er n m e n t  p o l i c y  of p ro t ec t in g  A l a s ka  Native use 
and occupancy, we chink it is clear that lands used and 
o c c u p i e d  by i ndividu al  A l a sk a  Nati v es  are not "public lands" 
w i t h i n  che m e a n i n g  of R.S._ 2477 and chat che R.S. 2477 grant 
cannot att ac h duri ng  any p e ri od  of such occupancy.

3. Acts A c c e n t i n g  the R.S. 2^77 Grant

(A) Se c ti o n Line Zasemer.es. You have noted thac AS 
19.10.010 e s t ab li s he s  rights or way of vary i ng  widths along 
the section lines in the State. As n ot ed  earlier, the 
A l as k a Supreme Court  has c on c lu d ed  this statute is a positive 
of ficial  act c o n s t i t u t i n g  accept an ce  of che R.S. 2477*grant, 
G i r v e s , s u o r a . The T e rr i t o r i a l  statute accepting the grant 
was o r i g i n a l l y  e n ac t ed  on April 6, 1923 (19 SLA 1323), buc 
was su b se q u e n t l y  r e p ea le d  (perhaps inadvertently) on Ja nuary 
IS, 1949. Op. Ak. Arty. Gen. No. 7 at 3 (December 13,
1965). The statute was s u b se q ue n tl y  re enac te d in substantially 
its pr esent form by the 1953 T e r r i t o r i a l  legislature (Acr; of 
M a r c h  21, 1953, 35 SLA 1953). Id. Thus, wh ether a section 
line ea se m en t has at ta c he d  to N a t i v e  occupied-.land must oe 
v i e w e d  againsc che ba c k dr op  of che daces of Native occupancy 
and che daces d u ri n g wh ic h Al as ka's acccp cance of the grant 
was in effect. Th- section l i n e  easomencs could only attach 
to lands net occuc. by Na ti ve s b e t w ee n the daces of Ap ri l 6, 
1923, and Januar 1949, and from M ar ch  21, 1953, forward.

A dditio na ll y, by the terms of the State statute, che 
a c ce p t a n c e  is de p e nd e nt  on the e x is t en c e of a "section 
line." In tne O p i n i o n  p re v io u s l y  noted, che State At to r ne y  
G e n er al  also c o n c l u d e d  thac for the R.S. 2477 grant to
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'che l ands in q u e s t i o n  w e r e  s u b j e c t  co i n d i v i d u a l  N a t i v e  use 
• a n d ' o c c u p a n c y  on che d a t e ' the^'sec.rioa. lirva was.-actually

(3) O c h e r  O f f i c i a l  A c t s  of A c c e o c a n c s , As r.oced 
e arlier, o c h e r  o f f i c i a l  a c c i o n s  (i.e., c o n s c r u c c i o n , repair, 
d e d i c a t i o n s ,  ecc.) can constiCu.ee o f f i c i a l  a c c e p c a n c e  of che 
R.S. 2477 granc. W h e t h e r  s u c h  o f f i c i a l  a c t i o n  has c r e a t e d  
an R.S. 2477 r i g h c  of w a y  w i l l  ha v e  co be d e t e r m i n e d  on a 
c a s e - b y - c a s e  bas i s .

(C) P u b l i c  U s e r . R i g h c s  o f  w a y  c l a i m e d  'to h a v e  b e e n  
cre'5taii4ay«~pubiic u s e  m u a c  also, be d e t e r m i n e d  'o'rT'a c ase-by- 
case'-basis. O n  che one extreme, an o b v i o u s  p u b l i c  ro a d  
’e s t a b l i s h e d  p r i o r  co N a t i v e  use and o c c u p a n c y  w o u l d  c e r t a i n l y  
be s u f f i c i e n t  to c o n s t i t u t e  a c c e p c a n c e  of che R.S. 2477 
grant; see S t a t e  v. F o w l e r , 1 Alas. L.J. 7, s u o r a . G.n. the 
o c h e r  e x t r e m e ,  it is_ e q u a l l y  c l e a r  chac d e s u i c p r y  or. o c c a­
si o n a l  use of a road'..or c rail by i n d i v i d u a l s  Viavingino * 
i n t e r e s t  in che land, to w h i c h  they o b t a i n  a c c e s s  is. not 
s u f f i c i e n t  to c r e a t e ' a n  R.S. 2477 r i g h c  of  way, K a m e r i v  v. 
D e n t o n , s u o r a . W h e t h e r  a g i v e n  use is s u f f i c i e n c  'co c o n s t i -  
tuce a c c e p c a n c e  of  che R.S. 2477 granc, m a y  h a v e  co be 
d e t e r m i n e d  j u d i c i a l l y  in all b u t  t h e ^ m o s t  o b v i o u s  cases.

4. W i d t h s

3y S c a c e  sta t u t e ,  s e c t i o n  line e a s e m e n c s  on " p u b l i c  
la n d s "  are four r o d s  (66 feet) w i d e  w i t h , t h e  s e c t i o n  line as 
a c e n t e r  of che d e d i c a t e d  r i g h c  .of w a y . 2. O c h c r  o f f i c i a l

- T h e  A t t o r n e y  G e n e r a l  al s o  c o n c l u d e d  thac the R.S. 2477 
g r a n t  a t t a c h e s  on che da c e  che " p r o e r a c c e d  s u r v e y s "  w e r e  
p u b l i s h e d  in che F e d e r a l  R e g i s t e r .  W e  do not a g r e e  w i c h  this 
p o s i t i o n ;  as ^ p r a c t i c a l  m a c cer, che p r o c r a c t i o n  d i a g r a m s  are 
n o c  a r e l i a b l e  m e a n s  of a s c e r c a i n i n g  che c o r r e c t  p o s i t i o n  cf 
che s u r v e y e d  s e c t i o n  line.

- A  r i g h t  o f  w a y  100 feec w i d e  ia granted, b e t w e e n  
of land o w n e d  by or  a c q u i r e d  fr o m  the Scace. Since ‘da t i v e  
o c c u p i e d  lands c o u l d  n o c  fall w i t h i n  this category, s e c t i o n  
line e a s e m e n t s  on N a c i v e  a l l o t m e n t s  w i l l  be c o n f i n e d  to ch. 
66 fc o c  width.



acts could  c o n c e i v a b l y  establish larger righcs of way. 
Right3>;of w ay  e s t a b l i s h e d  by public user appear to be con- 
finedj'.tb‘ Che.wi dt h actually used, State v. F c w L e r .' s u s r a .

3. O t h e r  Access Questions

1.' Ob l ig a t i o n s  To Pr ovide Access

We do noc believe either the alloccee or che Uniced 
Scaces is o b l i g a t e d  co pro vi de  a warr an ty  of access to the 
p ur c ha se r  of an allotmenc. By statute (AS 34.15.030) Alaska 
has i n c o r p o r a t e d  che common law covenants for title into ar.v
deed w h i c h  by its terms "conveys and warrants" real prooercy 

...to another. Thus, a deed substan ti al ly • in c h ax a, tut or t

nple and has Che righp.'.and * power • to'convey 
che premises; (2) that' the premises  are free from e ncum­
brances and (3) thac he warrants quiec enjoyment 'of"the 
prem is es  and to defend che title againsc all persons claiming 
the premises. ; ,

You have advi s e d chat you use a special warranty deed 
co convey r e s t r i c t e d  Indian lands. *As you know, a spacial 
w a r r a n t y  deed limits che grantor's obligacio.. co defend only 
against claims ar is in g through him. It does not require che 
grantor co de fe nd  againsc claims arising through other 
persons, 21 CJS " C ov en an ts" § 49. Except as so limited, we 
be li ev e che dead fo r m you used includes all of the statutory 
c ov enants im plied by AS 34.15.030. None-of these, h o w e v e r /  
include a covenant  of access to-the land granted. See 
g e n e r a l l y , Powell on Real P r o p e r t y , '1 904, e_t sec. "(TT63 
edition)". Furthermore, AS j4 .15 . 030 specifically provides: 
"No cov e na n t is im plied in a conveyance of real estate, 
w h e t h e r  the con ve y a nc e  contains specia l covenants or noc."
We i n te rp ret this to mean  thac unless there is a specific 
co ve n an t of access, the grantor is noc obligated to provide 
it.

2. Ca s em en t s 3y Conve ya nc e Or Covenant

In spice of the p ro te ction this doctrine affords both 
the U n i t e d  Scaces and che allottee, we recommend chac as a 
p r u d e n t  land m a n a g e r  you advise the* allottee co provide 
w h a t e v e r  access it is w i t h i n  his power to provide incident 
co che sale of an allotment. Thac is especially trua if, as 
in one case you de s c ri b ed  co u s , che alloccee is sealing a


