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C S H C R  3 6 (Fin) 

C S H C R  36(FIN)

Veas: 37 Adams, Binkley, Boucher, Cato,
Clocksin, Collins. Cotten, Davis, 
D uncan, Frank, Fuller, Furnace, 
Goll, Gr uenberg, Grussendorf, 
Hanley, Herrmann, Hurley. Jenkins, 
Koponen, Larson, Martin,
M i l l e r , M . M . , M il l er,M.W., Navarre, 
Fliillips, Fignalbcri, Pourchot, 
Rieger, Ringstad, Shulta. Sund, 
Srymanski, Taylor, Thompson, 
U ehling, Walli s

N a y s : 

E xcused: 

A b s e n t :

Marrou, Pearce, P et t y j o h n

A nd  so, C S H C R  36(Fin) p a s s e d  the H ouse and was refer re d 
the Chief C l e r k  for engrossment.

to

S E C O N D  R E A D I N G  OF S EN AT E  R ES O LUTIONS

C S S C R  3 2 ( SA)

C O M M I T T E E  S U B S T I T U T E  FOR S ENATE CO N CU R R E N T  R E SO L U T I O N  NO. 32 
(State A f f a i r s )  (relating to the bicen t en ar y of the U n ited 
S ta te s  Co ns ti t u t i o n )  w a s read the second time w i t h  the State 
A f f a i r s  C o m m i t t e e  report (page 2414).

A m e n d m e n t  No. 1 by Martin:

Page 1, lines 28 and 29:
Page 2, lines 1 - 4 :

D e l e t e  all ma t e r i a l  an d insert:

"BE IT R E S O L V E D  that the A l a s k a  State L e gi s l a t u r e  
r e s p e c t f u l l y  requests the G ov e r n o r  to request the 
A l a s k a  H i s t o r i c a l  Co m m i s s i o n  to w o r k  t o g et he r  w i t h  
the U n i v e r s i t y  of A l a s k a  Board of Regents, local 
s chool b o ards th roughout the state, local service 
c lubs and th eir affiliates, as well as any o ther 
i n t e r e s t e d  g roups to comm em or at e  the b i ce nt en n ia l 
o f the U n i t e d  States C o n s t i t u t i o n  d u r i n g  1987, 
1988 and 1989; and be it

F U R T H E R  R E S O L V E D  that the Depa r tm en t of E d u ca ti o n 
is e nc o u r a g e d  to d e v el op  a pr o g r a m  for the school 
y e a r  1987-1988 that puts special emph a si s in



April 7, 1986

CSHB 436(Ris)

fr. H O U S E  J O U R N A L 2603

The q u e st io n being: "Shall CSHB 4j6vR l s)  pass the House ? "
T he  roll w as  taken w i t h  the f ol l ow in g result:

CSHB 4 3 6 ( R L S ) 

Yeas: 33

N a y s :

E x c u s e d : 

A b s e n t :

Adams, Binkley, Boucher, Cato, 
Clocksin, Collins, Cotten, Duncan, 
Fuller, Furnace, Coll, Gruerberg, 
Grussendorf, Hanley, Herrmann, 
Hurley, Jenkins, Kopon en ,  Larson, 
H i l l e r , M . M . , M i l l e r , H . W . , Navarre, 
Pearce, Phillips, P ig nalberi, 
Rieger, Shultz, Sund, Szymanski, 
T aylor, Thompson, Uehl in g , Wall i s

Davis, Frank, M a rrou, Martin, 
Pettyjohn. P o u r c h o t , R i n g st ad

L a r s o n  c ha nged from "nay" to "yea". 

A nd  so, CSHB 436(Rls) p a s s e d  the House.

R e p r e s e n t a t i v e  M ar ro u gave n o t ic e of re c o n s i d e r a t i o n  of his' 
vote on CSHB 436(Rls).

S E C O N D  READ IN G O F H O U SE  R E SO L U T I O N S

H CR 36

H O U S E  C O N C U R R E N T  R E SO LU T IO N NO. 36 (relating to n t r a s t a t e  
airline travel) was read the s e co nd  time w i th  the 
T r a n s p o r t a t i o n  C o mm it te e  report (page 2085) and the Finance 
C o mm it te e  report (page 2549).

R ep r e s e n t a t i v e  C l o c k s i n  m o v e d  and a sked u n a n im ou s consent 
that CO M M I T T E E  SUBST I TU TE  FO R H O U S E  C O N C U R R E N T  R ES O L U T I O N  
NO. 36 (Finance) (same title) be a d op te d  in lieu of the 
orig in a l resolution. There b e i ng  no objection, it was so 
ordered.

C SHCR 3 6 (Fin)

T he  q u e s t i o n  being: "Shall C S H C R  36(Fin) pass the House ?"
T he  roll was taken w i t h  the f o ll o w i n g  result:
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H CR 43

Page 2567: U n d e r  C o m m it te e Reports:

H C R  43 was r e f e r r e d  to the F i na nc e  Committee.

M E S S A G E S  FROM TH E G O V E R N O R

HB 706

A s e c on d fiscal note on H OU SE  B I L L  NO. 706 ( r el a ti ng  to the 
ethical condu ct  of g o v e r n m e n t a l  activities; e f f ec ti v e date), 
w h i c h  h a d b e e n  n o t e d  as f o r t h c o m i n g  (page 2570), was 
r e c ei v ed  f r o m the G o v e r n o r  and appe ar s in H o u s e  J o ur na l 
S u p p le me nt  No. 110.

M E S S A G E S  FROM T H E  S EN AT E

A  m e s s a g e  d a t e d  A p r il  4, 1986, was read s t a t i n g  the S enate
has a p p r o v e d  the f o l l o w i n g  c i t a t i o n  a nd  it is t r a n s m i t t e d  
for con si de r at io n:

I n  M e m o r i a m  - C ha rles C l i n t o n  Y o u n g  
by Senat or s  P. Fischer, S tu r gu l e w s k i  
a nd  DeVries; and R e p r e s e n t a t i v e  M a r r o u

The c i t a t i o n  w a s r ef e r r e d  to the R ul e s C o m m i t t e e  for 
placement o n  the calendar.

The me s s a g e  nlso s t a t e d  the S en a te  a pp r o v e d  the f o l l o w i n g  
citations and they are b e i n g  enrolled:

H o n o r i n g  - R o b e r t  A. L o c h m a n

H o n o r i n g  - J a me s A. H a n s o n

I n  M e m o r i a m  - F.H. G re e n

R E P OR T S OF  S T A ND IN G C O MM I T T E E S

Th e  Re s o u r c e s  C o m mi tt e e has h e ld  a c o n f i r m a t i o n  h e a r i n g  on 
the fo ll o w i n g  n o m i n a t i o n s  for a p p o i n t m e n t  to the B o a r d  of 
F i s h e r i e s :

B ix  B o n n e y

R e p r e s e n t a t i v e s  H e r r m a n n  (Co-chair), Wallis, S un d and Cato 
r e c o m m e n d  confi rm a ti on ; Jenk i ns  r ec om m e n d s  do not confirm; 
M.W. M i l le r,  Thompson, Pear ce  and S h ul tz  h av e no r e c o m m e n d a­

tion.

Apr il  7, 1986 H OU SE  J O UR NA L 2599

Jesse F os te r
Val A n g a s a n  s

R ep r e s e n t a t i v e s  H e r r m a n n  (Co-chair), Wallis, Sund and Cpto 
re c o m m e n d  confirmation; M.W. Miller, Thompson, Pearce, 
J nn ki n s and S hultz have no recommendation.

S JR  47

The Rules C o mm i tt ee  has c onsidered SE NATE J OINT RE SOLUTION 
NO. 47 (r equesting additional ac tion by the U nited States to 
r educe high seas i n te rc e pt io n of Al as ka - b o u n d  salmon) and 
r ep orts it b a c k as follows: M.W. M il l er  (Chairman), Martin,
G ru ss en co r f,  F ul l er  and Davis r ecommend do pass.

SJR 47 was retur ne d to the Rules Comm it t ee  for placement on 
the calendar.

H C R  36

The Finance C o m mi tt ee  s ubmitted a zero fiscal note for the 
F i n a nc e committee subs ti tu te  of fered in place of HOUSE 
C O N C U R R E N T  R ES O L U T I O N  NO. 36 (relating to intrastate airline 
t r a v e l .

H C R  36 appears on today's calendar.

HB 15

The R ules Commi t te e subm it te d a fiscal note for the C o m m u n­
ity & Regi on a l Affa ir s committee substitute offered in place 
of H O U SE  B I LL  NO. 15 (requiring an advisory electi on  before 
a n  a n n e xa ti on  may be p r o po s ed  to the legislature).

The fiscal note appears in House Journal S up plement No. 110.

HB 15 appears on today's calendar.

HB  430

T he  Finance Comm it t ee  has c on sidered H O U S E  B I L L  NO. 430 
(reg ul a ti ng  a u d i o l o g i s t s , h e ar in g  aid dealers and the 
d i s p e n s i n g  of h e a r i n g  aids), recommends it be replaced with 
C O M M I T T E E  SUBS TI TU T E F OR  H OUSE 3 I LL  NO. 430 (Finance) (same 
title) and reports it b ac k as follows: Ad ams (Chairman),
Ring st ad ,  Duncan, Larson, Pourchot, Uehling, Bink le y and 
C o t t e n  recom m en d do pass; Szymanski, R i e g e r  and F r a n k  have 
no re co mmendation.

A  fisca l note a pp ears in House Journal S u pplement No. 110.

HB 430 was r e fe r re d to the Rules Committee for plac e me nt  on 
the calendar.
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SB 57 cont'd

T he  S e c r e t a r y  w a s r eq u e s t e d  to n o t i f y  the House.

H O U S E  CS F O R  CS F O R  SENA TE  B I L L  NO. 57 (FIN) was r e f e r r e d  to 
the Se c r e t a r y  f or  enrollment.

M e s s a g e  of A p r i l  7 was read, s ta ting th H ou s e p a s s e d  and 
t r a n s m i t t e d  f o r  c onsideration:

F I R S T  R E A D I N G  A N D  R E F E R E N C E  OF H O U S E  R E S O L U T I O N S

• * I 
, 1 -

H C R  36

CS F O R H O U S E  C O N C U R R E N T  R E S O L U T I O N  NO. 36 (FIN) b y  the 
F in ance Co mmittee,

R e l a t i n g  to i nt r a s t a t e  ai rline travel,

w as  read the f i r st  time and refer re d to the T r a n s p o r t a t i o n  
C o m m i t t e e  and the L a b o r  and Commer c e Committee.

CS F O R  H O U S E  B I L L  NO. 15 (C&RA) by  the C o m m u n i t y  and 
R e g i o n a l  A f f a i r s  Committee, entitled:

"An A c t  r e l a t i n g  to a dv i s o r y  e lections on 
c e r t a i n  a n n e x a t i o n  p r o p os al s. "

was read the first time and refe rr ed  to the State Af f a i r s  
Co m mittee, the C o m m u n i t y  and Regi on al  A ff ai r s C o mm i tt ee  and 
the F i n a n c e  Committee.

CS F O R  H O U S E  B I L L  NO. 160 (FIN) by the Finan ce  Committee, 
e ntitled:

"An A ct  re l a t i n g  to u t i li t ie s and e n cr oa chments 
in state airports, p ublic facilities, and 
highways; r e l o c a t i o n  of utilities; and p ro vi di n g 
for an  e f f e c t i v e  date."

F I R S T  R E A D I N G  A N D  R E F E RE NC E O F  H OU SE  BILLS

HB 15

w as  read the fi rst time and refe rr ed  to the T r a n s p o r t a t i o n  
Committee.



Alaska ̂ tate legislature

House of Representatives

Rep.  Bette Cato ,  Cha irman

Committee on Transportation Pouch V 
State Capito l 

Juneau, A laska 99811 
(907) 465-4858

DATE: 12 F E B R U A R Y  1986

TO: C O M M I T T E E  M E M B E R S

FROM: S T A F F

R E : C S H C R  3 6

J a n u a r y  29, 1986 h e a r i n g  o n  C S H C R  36:

R e p r e s e n t a t i v e  H e r r m a n n ,  s p o n s o r  of t h e  r e s o l u t i o n ,  e x p l a i n e d  
t h a t  t h e  i n t e n t  o f  H C R  36 w a s  t o  d i r e c t  t h e  d e p a r t m e n t s  of 
T r a n s p o r t a t i o n  a n d  C o m m e r c e  t o  d e v l o p  i n f o r m a t i o n  o n  w h a t  is 
c a u s i n g  t h e  p r i c e s  on t r a v e l  to  r u r a l  a r e a s  t o  b e  so h i g h  a n d  
t o  d e t e r m i n e  w h e t h e r  t h e s e  p r i c e s  a r e  r e a s o n a b l e .

T h e  c h a n g e  t o  H C R  36 a n d  a d o p t e d  as a c o m m i t t e e  s u b s t i t u t e  
p r o v i d e d  l a n g u a g e  c l a r i f i c a t i o n  t h a t  t h e  o b j e c t  o f  t h e  s t u d y  
e f f o r t  is t o  t a r g e t  o n  t h e  m a j o r  c a r r i e r s  w h o  p r o v i d e  a i r  
s e r v i c e  f r o m  t h e  s t a t e ' s  u r b a n  a r e a s  t o  a n d  f r o m  r u r a l  
A l a s k a . . .  n o t  d i r e c t e d  t o  t h e  s m a l l  b u s h  t a x i  o p e r a t o r s .

T h e r e  w e r e  s e v e r a l  c l o s e - u p  s t u d e n t s  w h o  t e s t i f i e d  in f a v o r  of 
t h e  r e s o l u t i o n  w h o  w e r e  f r o m  S a n d  Point, St. Paul; a l o n g  w i t h  
t h e  D e p a r t m e n t  of T r a n s p o r t a i o n  a n d  R e p r e s e n t a t i v e  W a l l i s  w h o  
a l s o  f a v o r e d  t h e  r e s o l u t i o n .

T h e  c o m m i t t e e  d i s c u s s e d  t h e  u s e  o f  t h e  a d j e c t i v e  
" p r o f i t e e r i n g "  o f  w h i c h  a m o t i o n  w a s  m a d e  t o  r e m o v e  t h e  term; 
t h a t  m o t i o n  failed.

A  v o t e  w a s  t a k e n  t o  p a s s  C S H C R  36 o u t  o f  c o m m i t t e e e .

J a n u a r y  30, 1986

C S H C R  36 w a s  b r o u g h t  b e f o r e  t h e  c o m m i t t e e  t o  c o n s i d e r  t w o  
f i s c a l  n o t e s  a n d  t o  a l l o w  t e s t i m o n y .

R e e d  S t o o p s ,  r e p r e s e n t i n g  t h e  A l a s k a  A i r  C a r r i e r s  A s s o c i a t i o n  
s t a t e d  t h a t  t h e y  a r e  in f a v o r  o f  t h e  s t u d y  a n d  t h a t  t h e  f o c u s  
of  t h e  s t u d y  o u g h t  t o  b e  w h e t h e r  s e r v i c e  t o  r u r a l  a r e a s  is 
e v e n  v i a b l e ,  n o t  o n  an i n v e s t i g a t i o n  t h a t  w o u l d  f o c u s  on



u n r e a s o n s a b l e  p r o f i t s .  A A C A  is n o t  a w a r e  of t h e  s i g n i f i c a n t  
i n c r e a s e s  w h i c h  a r e  c i t e d  in t h e  r e s o l u t i o n ,  r a t h e r  p r o f i t s  
a r e  a t  a h i s t o r i c a l l y  l o w  p o i n t  r i g h t  now. H e  r e q u e s t e d  t h e  
o p p o r t u n i t y  f o r  a d d i t i o n a l  i n f o r m a t i o n  t o  w o r k  w i t h  the 
c o m m i t t e e  a n d / o r  s p o n s o r  o n  t h i s  r e s o l u t i o n .

A  m o t i o n  w a s  m a d e  t o  r e s c i n d  t h e  c o m m i t t e e ' s  a c t i o n  of  the 
p r e v i o u s  d a y  a n d  b r i n g  t h e  r e s o l u t i o n  b a c k  b e f o r e  c o m m i t t e e  to 
a l l o w  t h e  d e p a r t m e n t s  of  T r a n s p o r t a t i o n  a n d  C o m m e r c e  to  r e v i s e  
t h e i r  f i s c a l  n o t e  a n d  f u r t h e r  c l a r i f y  t h e  i n t e n t  o f  t h e  
r e s o l u t i o n .

F e b r u a r y  12, 1986

A d d i t i o n a l  i n f o r m a t i o n  h a s  b e e t  p r o v i d e d  w h i c h  is:

- 2 / 1 2 / 8 6  f i s c a l  n o t e  f r o m  D O T  

- 2 / 1 2 / 8 6  D O T  p o s i t i o n  p a p e r

- D e c e m b e r  2, 1985 A L A S K A / L O W E R  48 S T A T E S  A I R  F A R E S

It is s t a f f ' s  u n d e r s t a n d i n g  t h a t  w.he D e p a r t m e n t  of 
T r a n s p o r t i a o n  w i l l  b e  t h e  l e a d  a g e n c y  o n  t h e  d i r e c t i v e s  of H C R  
36 a n d  w i l l  c o n s u l t  w i t h  t h e  D e p a r t m e n t  of  C o m m e r c e  as 
n e c e s s a r y .  Thus, t h e  r e a s o n  for n o t  h a v i n g  a n  u p - d a t e d  fi s c a l  
n o t e  o r  p o s i t i o n  p a p e r  f r o m  t h e  d e p a r t m e n t  of  C o m m e r c e .
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(907) 445-3991

July 3, 1985

MEMORANDUM

RE: Airfares in Rural Alaska

Research Request 85-345

You requested that we provide information on the rise in airfare for 

routes in rural Alaska, and on the costs and other factors associated 

with such rises. We have examined an informal survey of rural airfares 
provided by the U.S. Department of Transportation and contacted individ­

uals familiar with rural airlines operation and obtained the following 
information.

It was the consensus among the individuals I contacted that, taken as a 

whole, rural airfares have not Increased substantially during the last 
few years. Dianna Strain, Transportation Analyst for the U.S. Depart­

ment of Transportation, provided an informal survey of rural airfares 

which compared rural airfares in 1982, 1983, and 1985 for over 100 routes 
(see attachment). The points included in the survey are locations 
designated "Essential Air Service Communities" under Section 419 of the 
Airline Deregulation Act of 1978. While it should be emphasized that 
the results of this survey are not conclusive, they are somewhat indica­
tive of overall trends 1n rural airfares.

My review of the survey Indicates that, based on data from 75 routes, 

the cost per mile of rural air travel increased at an annual rate of 
3.7 percent between 1982 and 1985.^ Based on data from 86 routes.

V a r e s  were not available for all points for all years. Some routes 
were excluded because of inadequacy in the data. In addition, I com­

pared fares only between the same carrier or comparable carriers. 
Discussions with officials in air transportation indicated that jet 
travel is priced at a premium compared to prop aircraft. While it is 
not possible to determine which aircraft are used on a particular 

route, I did not compare airlines which use jets extensively to those 
which do not.

C ..ecent Trends in Rural Airfares

il
M i



Representative Herrmann
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Page Two

rural airfares Increased at an annual rate of 2.6 percent from 1983 to 

1985. One reason why the rate of increase Is greater for the 1982 to 

1985 period Is that the period Includes an Increase In the federal tax 
on airfares of 3 percent. The annual growth rate between 1982 to 1985 
drops to 2.7 percent when this tax Increase 1s factored out.

It should be noted that although the overall growth In rural airfares 

was small for the periods of comparison, airfares Increased sharply on 

soae routes. For example, fares for 39 of the 75 routes (52 percent) 
coi^ared between 1982 and 1985 Increased. Almost all of these increased 
by at least 10 percent; more than half Increased by more than 25 percent 
(or 7.7 percent annual growth) and six of the routes increased by over 

50 percent (or 14 percent annual growth). However, these Increases were 
partially offset by many instances of sharp decreases in fares on other 
routes.

Between 1982 and 1985, four of the airlines whose fares were included 

in the survey went tinkrupt. It is Interesting to note that all six of 
the fares that Increased by more than 50 percent in this period involved 

routes that were initially served by one of the bankrupt carriers. Three 

of these routes are in the Kodiak area and three routes were 1n the In­
terior.

)v£lrJSSS3S *n d f ^ e  5T3 a fg e  rTJia'tTo f a  G  an dSFSg 1 &na>
£STT 1e r  s  ̂ QVeE-i-the ~ same •- p e r  1od5» t r t T  meTfET n . com parl soo»ytq  r u ra  1 a i r f a r e  S77 
tA l a sEa TA1/J1 nes ^ r e p o r ie  m z n o ^ e c ce  h n c r e a s e d  n -  ba seX!fa r e ^ t n " l l 983 j

r y i B ? T O r  pe'rce r r tH  n c re a  se 9 8 4 r f r H fcht)sgio v e r  ? rQ i fn h lV ^ th ^ a  me^perl o d lf
\ S F rV b ra i-~£Tr ta re s ;: were?-! ncrea^lTUT^by:^!. ft^ p ^ c en r^ tn h  d'aT IEESEiia ttODa 
^ n r i e ^ T C r a x 1 n a ^ n ^ i a ' s ^ ' a Ĵ ^ y c r e a s l n a J I r g E 3 S T a ,r ? p ^ ey^a7imra|V')Yy

Ted Lamb, with Seair Alaska, stated that one of the reasons rural air­

fares generally have not increased significantly is that there are 
currently too many seats available among rural carriers for all of the 
carriers to operate profitably. Currently, airlines are trying to cap­

ture a market share in recognition that not all existing carriers will 
be able to sustain profitable operations. Bob . acobson, of Wings of 
Alaska and President of the Alaska Air Carriers Association, stated 

that because of deregulation, there are now more carriers and more 
cospetition. He noted that many carriers are operating with little or 
no profit margin.

Mr. Jacobson also cited stable insurance rates as a factor contributing 

to the small growth in rural airfares. Over the last few years, acci­
dent rates had been improving and rates have stabilized. However, he

2Alaska Airlines, Annual- Report 1984, p.9.
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noted that accident rates appear to be increasing this year and car­

riers could be faced with Increases in insurance rates 1n the near 
future.

Discount Fares

Recently, major, national, and some regional airlines have begun offer­

ing very low discount fares. These fares, which are usually less than 

one-half the regular fare, make 1t possible for some people to fly most 
of the larger routes 1n the country for a significantly lower fare than 

was previously available. However, these fares usually have several 

restrictions; a limited number of such fares are available for each 
flight, reservations and payment must be made well in advance, and 

penalties are imposed for any changes or cancellations.

According to Dianna Strain, the larger carriers are offering these 

discount fares for competitive reasons. According to Alaska Airlines, 
the "discount fares implemented in early 1985...are expected to stimu­
late additional travel without affecting yields materially."3 It would 

appear that these fares are intended to capture marginal fliers, not
lower the cost of flying for the larger public.

Ms. Strain noted that although rural airlines generally have not in­
stituted these fares, some carriers are instituting other types of 
discount fares to compete in their own markets. For example, Seair is 
offering a one-half price fare on some of its routes for tickets pur­
chased after 4 p.m. on the day before the flight. Ted Lamb stated that
rural carriers currently offer discounts to capture a larger market 
share; however, he questioned whether rural carriers could afford to 
offer discounts indefinitely, given the current financial status of 
many carriers.

Costs of Operation for Rural Airlines

According to Ted Lamb, the cost of operating large commercial jet air­
craft is significantly less than operating small aircraft when compared 

on a per-seat basis. Mr. Jacobson noted that insurance costs are a 

greater factor for small rural airlines in Alaska than for large car­
riers. Mr. Lamb acknowledged that some of the cost disadvantages of 
small carriers are offset by lower labor costs per hour; however, he 

did not believe that these costs would be lower if they were also com­
puted on a per-seat Lasis. According to Dianna Strain, some rural 

airlines do price their fares below jet fares on the same route, but

3Alaska Airlines, Annual- Report 1984, p.9.
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she explained that this was a competitive move, intended to offset the 

market's preference for jets, and it did not reflect lower operating 
costs.

★ *  *

I hope that you find this information useful. If you have any ques­
tions, or if we can be of further assistance to you, please do not 
hesitate to contact us.

JS

Attachment
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B I L L  N O !  C S H C R  36 T R A N S  

T I T L E :  I n t r a s t a t e  A i r  T r a v e l

T h e  D e p a r t m e n t  s u p p o r t s  the g o a l s  of this bi ll  w h i c h  we as s u m e  to 
be a c o n c e r n  for re du c i n g ,  i n s o f a r  as p r a c t i c a b l e ,  the c o s t s  for 
air  tr ave l w i t h i n  the S t a t e  of A l a s k a .  H o w e v e r ,  there is some 
q u e s t i o n  as to h o w  i n v o l v e d  the S t a t e  s h o u l d  g e t  in p r i v a t e  
i n d u s t r y  d e c i s i o n s  in a d e r e g u l a t e d  e n v i r o n m e n t .

Th e  D O T & P F  has u n d e r t a k e n  a c u r s o r y  r e v i e w  of air  fares for one 
a i r l i n e  only. T h i s  p a p e r  (attached) i n d i c a t e s  that for one air 
c a r r i e r  s e r v i n g  in and ou t of A l a s k a ,  the p e r  m i l e  fare is h i g h e r  
for ro ut es  w i t h i n  the State. In e v a l u a t i n g  this  i n f o r m a t i o n ,  
h o w e ve r,  it is c r u c i a l  to c o n s i d e r  the d i f f e r e n t  c h a r a c t e r i s t i c s  
of the i n d i v i d u a l  ro u t e s  i n v o lv ed  ( t r a f f i c  loads, s t a g i n g  length, 
c o m p e t i t i o n ,  etc.)

Part  of this a n a l y s i s  a l s o  c o m p a r e d  c o s t s  for i n - S t a t e  rou te s 
w i t h  c o s t s  for r o u t e s  of c o m p a r a b l e  l e n g t h  in the l o we r 43 
states. In g e n e r a l ,  it a p p e a r e d  that the i n - S t a t e  ro ut e s were 
q u i t e  c o m p a r a b l e  and, in some cases, l o w e r  tha n the lo wer 43 
ro u te s of c o m p a r a b l e  length.

T h i s  i n f o r m a t i o n  is v e r y  c u r s o r y  and  c a n n o t  be v i e w e d  as

T h e  DO T & P F  w il l a d m i n i s t e r  the s t u d y  s u g g e s t e d  in 
L e g i s l a t u r e  d e e m s  it a d v i s a b l e .  A  d e s c r i p t i o n  of 
s h ow n on the a c c o m p a n y i n g  fiscal note.

.ng
to p r ov e

H C R 36 if
the s t u d y

the
is

For further information call Susan Fleischhauer at 465-3900.



to m a k e  a p r e l i m i n a r y  r e c o m m e n d a t i o n  as to the j u s t i f i c a t i o n  
for a n y  h i g h e r  f a r e s  if the c o m p a r i s o n  i n d i c a t e s
s u b s t a n t i a l l y  h i g h e r  fare c o s t s  w i t h i n  A l a s k a .

T h e  s t u d y  w i l l  i d e n t i f y  if t h e r e  are a n y  s t a t e  o r  f e d e r a l  
l a w s  r e g a r d i n g  a i r  fares that i n t r a s t a t e  c a r r i e r s  m a y  be 
v i o l a t i n g  a n d  w i l l  i d e n t i f y  o p t i o n s  for l e g i s l a t i v e  a c t i o n  
if the s t u d y  r e s u l t s  i n d i c a t e  a c t i o n  is a d v i s a b l e .

A S S U M P T I O N S :

1-3 a r e  sa m e

4. C o n s u l t a n t  w i l l  n o t  do a n y  o n - s i t e  i n s p e c t i o n s  of
a i r l i n e  o p e r a t i o n s .  Ins t e a d ,  t h e y  w i l l  r e l y  on any
i n f o r m a t i o n  a i r l i n e s  w i l l  d e v u l g e .

C o s t  B r e a k d o w n :

D O T & P F  C o s t s  for C o n s u l t a n t  S e l e c t i o n  $1,500
T r a v e l  for S e l e c t i o n  C o m m i t t e e  
G r a p h i c s ,  R e p r o d u c t i o n  a n d  M a i l  
for S t a t e m e n t  of I n t e r e s t  a n d  RFP 500

$2 , 0 0 0
C o n s u l t a n t :

S t a f f  t i m e  45 d a y s  @ $ 1 2 0 . 00/hr. 
G r a p h i c s  and C l e r i c a l  for R e p o r t  
T r a v e l  a n d  P e r  D i e m  A l l o w a n c e

43,200
3,000
1,300

$ 4 8 ,000

T o t a l  D O T & P F  and C o n s u l t a n t  C o s t  = $ 5 0 , 0 0 0
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A L E K N A G I K  L O X I f DL6* W 5 /  0/!> a.).6>a . 6 , 0 0 -  8 5 / 7 f . 3 7 >ry? 1 • ' §
. V L L A K A J C E T  / j P T B r r A J C l X f J -

tiyC. * % !. VX 3 .  X X / 3 .  $ 5 Y O . n  _ C-H
A M B L E R  * ‘ A R L O T Z M b fP J.70^ ^P̂ %.4X> P M i ! . ? .  3 1 3  0 •J^rsT ^  8

A M C K I T K A N O  S E R V I ' :e  r e q u i r e l U N D E R  E A S

A M O O K  B A Y  4 0 . 5 35. /O. . 3 3 . C O , 94 J .8 0 M Y  __ . O f ^9?^ 1 o o  _ A
A N A K T U V U K  P A S S  / J y t ' P R T T

x o - <•? 0 0 ^ ^ _ ^-----7 0 . / O
/ l  OO^ — ' w - u jM r M

P ^ T ?  9 U ^ 5
fn

a - v i a k  A  A S T  ... A v C l A t C / J 5 6 0 / Y 3 . 0  O / / o n X -  3 3 3 ) 8 _ . v y  ... _ r  y  <2. ?.

a i i c o o n  / < ? £ * / ^ A ) U
1 *  ̂ y ? s

3 3 - 0  0 ‘ * 5 7 . 0 6 A  0 6 7 . 5  Y . v 5 ?  ._ . %
6 ^ ^  2 ; f  . 0  2 .

A N N E T T E  I S .  ( K E T L A K A T L A )  A / J t i K r t i ^ 4 < f J w o o
K N

. . 2 5 - 0  0 ' & - ■©■ / . / 3 / 5 ^ 5 ^

A N V I K .  • / i A J V B a j j W < L 3 X . - / 0 O 6 /  • 5 0 6 i L ^ c 2 7 / . 7 9

A R C T I C  V I L L A C E  > 0 / ^ 2 . - P i V ^ ~ P x s c.
S o - o o ^ ^ -  

• ' T f f . a  0 P ^ i ^ f  . 0 0 _. i o $ 'j^ r t C

A T K A  I S L A N D  A T R ru , C-
A T M A U T L U A K  A TT B e t

i q . o o . —
p P M T + o o

----------- ^--- ---- ,s s ^ ^
___^ 3  .(00 ■ iS ferr }(j>

a t t u  i s l a n d  A TO A M I ... v_ 0 / 4 0 -
•

H A R R O W / F T .  B A R R O W  3 t fU ) p A J T O j C L / V 7 - M / 5  9 . 0 0 / 5 - O C i v . u „ 5 0 3 . 3 / 3 5 ^ ° ^ -

H A R T E R  I S L A N D  ( K A X T O V I K )  3 T T f= A T « > c r ^ P — / M o o ^ ~ ~ ~ 7 o o .to
_____________^

M < T P c (:
— ”

3 d ! t >
^ 5 ^ ----

~ p p < 3 5

H E A V E R  I U A Q EAT * £ > < " ----- .... MU . . ... .. _____________________ n_
I; E T H E L  • RfrT * 3 r ^ >5 .CO^P"jPrZt-bb 9 7  7 . 3 L — 3. 7 a -^ " —7/. oo 3 7 ? . ^ 7 f r .  (T n )v. t
H E T T I E S  P>TT TAX **><rp 2 jOC MPTf-au MM7a.7/ m P p P T

\._/  #

!1IC L A K E  •
N O  S E R V I < E  R E Q U I R E ) U N D E R  E A S

•



Page 2 of 9

jiaai creek _ F i .o )C ^^30 OQ
• «t

60

sr\
7-

^ ^ y .0 6
<3?. *3*3̂-'̂' 
^ 7 3  33

»rvv 1̂ 3
o?7

4 {.
'■ 3 ^ ,^ 7

1 -----------Tt_
X.

10SWKLL BAY /VYLl) CDV 0-A-& 0\̂ 0/)6~ A 03a>
1KEVIC MISSION' 0A1£. . V M O ^ ^ V ■ 1 3 ^ ®°'4i^v.^3 S
WCKLAND ._nrz UO-OO^^

^T-:iS,m. u(. 75 â°2-C a. -5 3 a
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:LARK'S POINT C LP ■ DLC- aAoô —̂ ------ 3 -J B --T?>, /.y.... /y aO°°vti;'£ 1 V3
••JVC DAY d Dg A PC . £V ..35&.00 '7V3-O0 7̂-£>a /o-p*J 6>3f . V5 ,A2^&k



r € t ^

//OS

.  -  -----------------------------------------------------------------------------------------— - •  i
> !3 of 9

1}
‘ _  !

/ i j s  . Ci rcle fe*- • 
O u t le t s  FAte a * * * W  t ^ t s e  T’" ' °  nr>J*' *

CORDOV.l QD sj A/Od ^ jro .o a 3'l.oO^X' ^^7^00 ^ 2 0 3 * /G>t3 - 5 ^ ^ ---vo v o ° ° -6 lL , ^ V  . t 9  ”  i
COUNCIL Q.IL QKX. fU x — — i? '■

CRAIC 6. A . KTAJ.............. ^^ss.oo ' /lOj P&>a g r ,, I
CROOKED CREEK C K f ) A /JT /a XL . _ rtV-/50 3 / 0 0 ^  on /6 .7 ) .s '/ .(fiO
DEER1NC DAG o r z . — /<»C- - fS I
DUTCH HARBOR D l)T .. 4 / jc . 3 3 f i - ---

----- j  z>ti‘OoF'—  
----

___________
-—---V-̂ <3 J ^ j -73 7 7 « ? 'J£ ~ < 6l3 2 9 7 ° "As >ev/ . 0  ̂ 3 I

EACLE £&2L. ‘ (p -̂OC^X' 
.—-^79 —— V’J  .(W / ? y . , . . 2  I
j  y tfP^.—
,—-<izoo aoboX' 3 S CS£ uF5AA- '4 '‘̂  ffl I

ECECIK A/G/J jc .oo*^—  
^-<5T^3 j/yjl ^-3^. p-) lj32^~Xsn 5C>c° ( X

L'KUK _ KKU . T)LG ■1-bO^X ! to
Eia'0K . . . .  .................KEK • DLL- _

31.02 -̂--- LOO 7 7 __— 3 8$ —-—
V 3 $ I

ELFIN COVE , .
. .  . c L V . A  A) i ) / / / zt/Pr /*•> 

0/9.5- . Oo ̂ {■OG 7 2  °- eJx.
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vt

• j o DELIVER TO: JPQN
it 

it

« ORIGINAL
it S E N T : 0 2 / 1  1 / 8 6  T IME : 1 6 : 1  4 *
it FROM: L IODLG _ *
w .S'OBJECT: PU B L IC  O P IN IO N  MESSAGE *
it P R IN T  DATE: 0 2 / 1 1 / 8 6  T IM E :  1 6 : 1 5  *

H> *

,)Hf *  ^ « a -)t it -it it ititit it it it it it it it it it it it it it it it it it it it it it it it it it -it it« it it it* it it -it it it it it

TO: HOUSE TRANSPORTATION COMMITTEE MEMBERS
REPRESENTATIVE CATO, CHAIR,REPRESENTATIVES DAVIS, 
FURNACE, MARROU, PIGNALBERT, SCHULTZ

SENATOR ZHAROFF

FROM: JUDITH MORRIS,B0X255,KING SALMON,AK.99613

PHONE 246-3469

RE: HCR 36, AIRLINE TRAVEL

R E 0 U E S T Y 0 U R ' C 0 N S11) E R A T10 N 0 F H C R 3 6 * AIR T R A N S I-' 0 R ' A 110 N C 0 .:> T S
TO RURAi ALASKA CONTINUE TO RISE, RARELY ARE WE ABLE 10 1AKE
ADVANTAGE OF PRICE WARS OR SPECIAL FARES, WE HAVE NO ALTERNATE
MEANS OF TRANSPORTATION, I WOULD LIKE TO KNOW WHY, AND If- THESE

FARES ARE NECESSARY,



it- ■?£ #  it iv ’X  it it it it it it* it it it it it it it X  it it it it it it it it it it it it it it it* it it it it it it it it it it it it •>: it it it it it -it it 

£  X*

* DELIVER TO- JF'OM #
x w
it it

« o r i g i n a l  *
it S E N T :  0 2 / 1 1 / 8 6  T I M E : 1 6 : 0 2  *

« FROM: LIODLG *
« SUBJECT: PUBLIC OPINION MESSAGE #
# PRINT DATE: 02/i 1 /86 TIME: 16:02 *
it J> it

if X  )(• it ft it U it it X- it it it ft it it it it it it it it A-X X  it it it X- it X  it it it it it X  X  it if X  it it x  X  X  X  X X  X  it X  X  it X

TO: HOUSE TRANSPORTATION COMMITTEE MEMBERS
REPRESENTATIVE CATO, CHAIR, REPRESENTATIVES DAVIS 
FURNACE/ MARROU, PIGNALBERT., SCHULTZ

SENATOR ZHAROPF

PROM: FAY YOAS, BOX 398, KING SALMIN, AK *9961 3 r F B 1
PHONE 246-3321

RE; HCR 36, AIRLINE TRAVEL

INTRASTATE RATES ARE SO HIGH* J. HOPE THEY CAN BE LOWERED* 

EOM

• J t f f J M f X  X - f t  it X  i t  i t  X  i t  f t  f t  f t  i t  X  f t  i t ' t t  j T f T 7 t W f T f r 7 f J T 7 r 7 T 7 r i r 7 r - f f ! C 7 m « ? c - , v « 7 \  a  n , t  a  > .  a  a  a  'a  a  a

TO: HOUSE TRANSPORTATION COMMITTEE MEMBERS
REPRESENTATIVE CATO, CHAIR, REPRESENTATIVES DAVIS,
FURNACE, MARROU, PIGNALBERT, SCHULTZ 
SENATOR ZHAEOFF

FROM ; DOREEN WILLIAMS, BQX233, l< TNG SALMON, AK * 9961 3
PHONE 246-3403

RE: HCR 36, AIRLINE TRAVEL

AT THE PRESENT AIR FARES, WE IN THE BUSH CAN'T AFFORD NECESSARY

TRIPS TO OTHER TOWNS l'N THE STATE*

EOM
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it *  «• it if- it it it it it it it it it it- it it it it it it it it it it it it it it it it Wit it it it- it it- it it- it it it it it *• it it it it it it it it

it it

it DELIVER TO: JPOM *
it it
it it

it ORIGINAL it
* SENT
it FROM 
it SUBJE

02/11/86 TIME: 15:57 it IJ
L.IODLG it

:CT: f'DLIC OPINION MESSAGE #
it PRINT DATE: 02 ,1/86 TIME: 15 = 57 it
it *7 it

it it it it it it it it it it if it it it if it it it if -K- it it -it if it W  if if if it it it it it if it it if it it it it it -it it it it it if it it it it it it

TO: HOUSE TRANSPORTATION COMMITTEE MEMBER:
REPRESENTATIVE CATO, CHAIR, REPRESENTATIVES DAVIS
FURNACE, HERRMANN
MARROU, PIGNALBERT, AND SHULTZ

FROM: SHIRLEY CHAPMAN, P.O.BOX 442, KING SALMON,AK.99613
PH 246-4442

RE: HCR 36: AIRLINE TRAVEL

AIRLINE RATES ARE SO HIGH MOST PEOPLE IN THE BUSH AREAS CAN'T 
AFFORD THEM„

EOM

(

c

c

c
u

c

c

t

c
SENATOR ZHAROFF |!

L.
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* ORIGINAL »
it SENT: 02/11/86 TIME: 10:14 /jj x
x FROM: LIODLG ^  x
it SUBJECT: PUBLIC OPINION MESSAGES / it
* PRINT DATE: 02/11/86 TIME: 10:21 1 *
x ■ it
it it X  X  it it X  X  X  it X  it it it it X  X  if X  X  it X  X  it X  it it X  X  X  X  X  it X  it X  it it it it X  X  it X  it it X  it it it X  X  X  it X

HOUSE TRANSPORTATION COMMITTEE MEMBERS 
REPRESENTATIVE CHAIR, REPRESENTATIVES DAVIS,
FURNACE, MARROU , F'IGNALBERT , SCHULTZ

SENATOR ZHAROFF 

FROM: DUANE DURAND, BOX 358, KING SALMON, AK * 99613

RE: HCR 36, AIRLINE TRAVEL

I WOULD LIKE TO EXPRESS MY INTEREST AND SUPPORT FOR HCR36 
REGARDING AIRLINE TRAVEL FARES INSIDE ALASKA. THANK YOU *

TO: HOUSE TRANSPORTATION COMMITTEE MEMBERS
REPRESENTATIVE 1 G W $  CHAIR, REPRESENTATIVES DAVIS, 
FURNACE, MARROU, HERRMANN, - PIGNALBERT

AND SHULTZ

SENATOR ZHAROFF 

FROM: PEGGY LOBDELL, BOX 61, KING SALMON AK. 99613

RE: HCR36, AIRLINE TRAVEL

PLEASE SUPPORT AND PASS HCR36 . HOPE YOU CAN BEGIN WORK TO LOWER 
AIRLINE FARES WITHIN ALASKA. THANK YOU.

TO: . HOUSE TRANSPORTATION COMMITTEE MEMBERS
REPRESENTATIVE CATO, CHAIR, REPRESENTATIVES DAVIS 
FURANCE, HERRMANN,
MARROU, PIGNALBERT AND SHULTZ

SENATOR ZHAROFF

FROM: FLOYD STEELE, KING SALMON, AK. 99613

RE: MB460, OFF ROAD VEHICHLES

A KNOWLEDGE AND PERFORMANCE TEST SHOWED BE REQUIRED PRIOR TO 
OPERATION OF AN ATV. EDUCATIONAL MATERIAL ON THE SAFE OPERATION 
OF THE MACHINE SHOULD BE PROVIDED TO ALL SCHOOL CHILDREN. ATV' S 
SHOULD BE TITLED AND REGISTERED TO ASSIST LAW ENFORCEMENT IN
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*• X- X  *  *  X  X  X  X  *  it X  X  *  X  *  X  X  *  *  it X  X  X  X  X  it *• *  w  ~  ~ ~ ~  ,.......

X

x DELIVER TO: JPOM *

x

X

X

X

X-

x ORIGINAL x
x SENT: - 01/29/86 TIME: 09:14 #
x FROM: DOROTHY LARSON x
x SUBJECT: HCR36-PQM x
x PRINT DATE: 01/29/86 TIME: 09:14 x
x- , x

X  X  it X  it X  X  X  it it it it X  X  X  X  X  X  X  X  it X  X  it X  it it it X  X  it X  X  it X  it X  X  it X  X  it X  X  it it X  it X  X  X  it X  it

TO: HOUSE TRANSPORTATION COMMITTEE
REPRESENTATIVES CATO,CHAIR, DAVIS, FURNACE 
HERRM' NN, MARROU, PIGNALBERI, SHULTZ

REPRESENTATIVES WALLIS AND THOMPSON

SENATOR ZHAROFF, ALASKA STATE SENATE .
*

FROM: LEE HOTCHKISS, BOX 10201, DILLINGHAM, AK. 99576

RE: HCR36-RELATING TO AIRLINE TRAVEL

PLEASE CONSIDER PASSAGE OF HCR36 TO UNDERTAKE A STUDY OF .AIR 
FARES TO RURAL ALASKA, WE LIVING OUT HERE KNOW THE AIR FARES 
CHARGED ARE EXTREMELY HIGH. WHY IS IT CHEAPER TO GO FROM
ANCHORAGE TO THE LOWER 48 THAN IT IS FOR US TO GET TO ANCHORAGE?

X X X X X X X X X X X * i t » fw * «  „   ..................

TO: HOUSE TRANSPORTATION COMMITTEE MEMBERS
REPRESENTATIVES CATO, CHAIR, DAVIS, FURNACE, 

HERRMANN, MARROU, PIGNALBERI, SHULTZ

REPRESENTATIVES WALLIS (- ND THOMPSON

SENATOR FRED ZHAROFF, ALASKA STATE SENATE

FROM: MARK LISAC, BOX 2818, DILLINGHAM, AK. 99576

RE: HCR36-AIRLINE TRAVEL

HOPE THAT YOU WILL CONSIDER HCR36 FAVORABLY. AIRLINE TRAVEL TO 
RURAL AREAS NEEDS TO BE STUDIED AND REASONS GIVEN FOR THE 
DISCREPANCY AND DIFFERENCES IN AIR TRAVEL FROM URBAN TO RURAL 
AREAS VERSUS THE COST OF TRAVEL FROM OUR URBAN CENTERS TO LOWER 
48 AND HAWAII.
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X  DELIVER TO: JPOM x
x x
x *
x ORIGINAL x
x SENT: 01/29/86 TIME: 09=05 x
x FROM: DOROTHY LARSON x
x SUBJECT: HCR36-P0M x
x PRINT DATE: 01/29/86 TIME: 09:08 x
x x
X X X X W X X X X X X X i t i t X X X X X X X X X i t X X X X X X X X X X X X X X X X X X X X X i t X X X i t X X X X X

TO: HOUSE TRANSPORTATION COMMITTEE
REPRESENTATIVES CATO, CHAIR, DAVIS, FURNACE 
HERRMANN MARROU, PIGNALBERJ, SHULTZ 
REPRESENTATIVES WALLIS AND THOMPSON

SENATOR ZHAROFF, ALASKA STATE SENATE

FROM: DAVE FISHER, BOX 10201, DILLINGHAM, 99576

RE: l-ICR36, AIRLINE TRAVEL

URGE SUPPORT OF HCR 36 CONCERNING INTRASTATE AIRLINE TRAVEL. 
COST OF TRANSPORTATION TO RURAL AREAS IS PROHIBITIVE COMPARED TO 
TRAVEL OUT OF THE STATE. URGE CONSIDERATION THAT THESE AIR FARES 
BE STUDIED.

TO: ■ HOUSE TRANSPORTATION COMMITTEE MEMBERS
REPRESENTATIVES CATO, CHAIR, DAVIS, FURNACE, 

HERRMANN, MARROU,
PIGNALBERI AND SHULTZ

REPRESENTATIVES WALLIS AND THOMPSON

SENATOR ZHAROFF, ALASKA STATE ,ENATE

FROM: JOHANNA BOLJKER, BOX 24 < , DILLINGHAM, ALASKA 99576

- PH 842-5433

RE: l-lCR36-RELATING TO AIRLINE TRAVEL

IT APPEARS MAJOR STRUCTURAL CHANGES WILL TAKE PLACE AMONG RURAL 
CARRIERS DUE TO DEREGULATION. INSURANCE RATES ARE AT A 
PREMIUM-ONE OF THE CAUSES FOR HIGH FARES. (LOWERING FARES MIGHT 
CONSTITUTE HAZARD TO RURAL TRAVELERS IN CARRIERS ATTEMPT TO SAVE 
ON MAINTENANCE COSTS, ETC..) MAJOR CARRIERS RATES BETWEEN CITIES 
AND BUSH SHOULD BE STUDIED.
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* DELIVER TO: JPOM *
x x
X  *

* ORIGINAL #
« SENT: 01/29/86 TIME: 09:38 *
* FROM: DOROTHY LARSON X

* SUBJECT: HCR36-P0M *
* PRINT DATE: 01/29/86 TIME: 09:39 x
X x
X X X X X X X X X X X X X X X X X X X  X  X X X X X  X X X X X X X  H it  it  i t  H it X X X X X X  X X X  X X X X X X X X

TO: HOUSE TRANSPORTATION COMMITTEE MEMBERS
\

REPRESENTATIVES CATO, CHAIR; DAVIS, FURNACE, 
HERRMANN, MARROU, PIGNALBERI, AND SHULTZ

REPRESENTATIVES WALLIS AND THOMPSON

SENATOR FRED ZHAROFF, ALASKA STATE SENATE

FROM: SHELLEY FARI.ER, BOX 10018, DILLINGHAM, AK. 99576

RE: HCR36, AIRLINE TRAVEL

PLEASE PASS HCR36 OUT OF YOUR COMMITTEE, AIR FARES ARE EXTREMELY 
HIGH WHEN TRAVELING FROM RURAL ALASKA TO THE LARGER CITIES. STUDY 
SHOULD BE CONDUCTED TO DETERMINE WHY THIS IS SO.

TO: HOUSE TRANSPORTATION COMMITTEE MEMBERS,
REPRESENTATIVES CATO - CHAIR, DAVIS, FURNACE, 
HERRMANN, MARROU, PIGNALBERI, SHULTZ

REPRESENTATIVES WALLIS AND THOMPSON

SENATOR FRED ZHAROFF, ALASKA STATE SENATE

FROM: KEN HARPER, DILLINGHAM, AK, 99576

RE: HCR36 - AIRLINE TRAVEL

URGE PASSAGE OF HCR36 TO STUDY THE TARIFFS THAT ARE CHARGED RURAL 
ALASKANS TO TRAVEL, WE PAY HIGH PRICES TO TRAVEL WITHIN THE 
STATE. WHY IS IT CHEAPER TO TRAVEL TO THE LOWER 48 THAN TO 
TRAVEL INTRASTATE?
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X ORIGINAL *

X SENT: 01/28/86 TIME: 16:32 X

X FROM: DOROTHY LARSON X

X SUBJECT: HCR 36 - POM X

X PRINT DATE: 01/28/86 TIME: 1 6 :54 X

* X

X X X X X X X X X X X X X X X X X X W X X X X X X X X X X X X X X X X X X X X X X X X X X X X X  « * « « * * «

70: HOUSE TRANSPORTATION COMMITTEE

REPRESENTATIVE CATO, CHAIR, REPRESENTATIVES DAVIS, 

FURNACE, HERRMANN,
MARROU, PIGNALBERI, AND

SHULTZ

REPRESENTATIVES WALLIS AND THOMPSON 

FROM: SOUTHWEST REGION SCHOOLS, DILLINGHAM, AK. 842-5287

RE: HCR 36 - RELATING TO AIRLINE TRAVEL

THF SOUTHWEST REGION BOARD OF EDUCATION SUPPORTS HCR 36 AND 
FURTHER REQUESTS THAT THE LEGISLATURE INVESTIGATE SOME FORM OF 
SUBSIDY AS CURRENTLY PRACTICAL WITH STUDENT TRAVEL ON THE STATE 

FERRY SYSTEM *

AIR TRAVEL IS THE ONLY FORM OF TRANSPORTATION BETWEEN OUR SITES 
OR MAJOR COMMUNITIES OUTSIDE OF OUR DISTRICT.

IT MAY BE OF INTEREST TO KNOW THAT THE COST OF A ROUND TRIP 
TICKET TO ANCHORAGE, 300 MILES FROM DILLINGHAM APPROXIMATES THE 
COST OF A ROUND TRIP TICKET FROM ANCHORAGE TO SAN FRANCISCO,

2,018 AIR MILES.
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TO: HOUSE TRANSPORTATION COMMITTEE

REPRESENTATIVES CATO, DAVIS, SHULTZ, HERRMANN, FURNACE 
PIGNALBERI AND MARROU

FROM: DR. LEROY OWENS
SUPERINTENDENT, ALEUTIAN REGION SCHOOL DISTRICT 

640 WEST 36TH, SUITE 3
ANCHORAGE, AK 99503 PHONE: 562-2924

SUBJECT: HCR 36 - INTRASTATE TR'AVti-

THE ALEUTIAN REGION SCHOOL DISTRICT SUPPORTS THE ATTENTION OF HCR 
36 TO INVESTIGATE THE RATE CHARGE FOR INTRASTATE TRAVEL. RATE 
INCREASES HAVE RESTRICTED THE ABILITY OF RURAL DISTRICT TO 
OPERATE EFFECTIVELY. SEVERAL RURAL DISTRICTS ARE INVOLVED IN AN 
ATTEMPT TO NEGOTIATE THEIR RATES FOR REQUIRED DISTRICT TRAVEL. 
THIS EFFORT COULD BE GREATLY AIDED BY PASSAGE OF HCR 36.
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TO: HOUSE TRANSPORTATION COMMITTEE MEMBERS
REPRESENTATIVES CATO, CHAIR, REPRESENTATIVES DAVIS, 
FURNACE, HERRMANN,
MARROU, PIGNALBERI, AND SHULTZ 
REPRESENTATIVES WALLIS AND THOMPSON

FROM: NORMAN ANDERSON, BOX 112 NAKNEK, AK. 99633

RE: HCR 36, RELATING TO AIR TRAVEL INTRASTATE

I WISH TO EXPRESS MY VIEWS ON HCR36. TRANSPORTATION COSTS IN THE 
BRISTOL BAY AREA ARE AT AN ALL TIME HIGH* ALTHOUGH WE ARE 
ENJOYING A REDUCED FARE PRESENTLY, THIS IS A TEMPORARY AND TIMELY 
FIXED RATE* IN A COUPLE OF WEEKS, WE AGAIN, WILL HAVE TO PAY THE 
INFLATED SCHEDULED RATES WHICH, FIRSTLY MAKES TRAVEL BY SMALL 
CHARTER AIRLINES MORE ATTRACTIVE WHICH IS PLACING MORE OF A RISK 
TO TRAVELERS* SMALL PLANES ARE MORE SUSCEPTIBLE TO THE HARSH 
WEATHER AND TERRAIN CONDITIONS BETWEEN THE ANCHORAGE AND BRISTOL 

BAY AREA.

SECONDLY, TRAVEL BETWEEN ANCHORAGE AND OUR AREAS IS COMPARED TO 
TRAVEL COAST TO COAST OUTSIDE, MANY PEOPLE ARE LIMITED TO TRAVEL 
OUTSIDE THE METROPOLITAN AREA BECAUSE OF THE HIGH COST OF AIRFARE 
LIMITING THE AVAILABILITY AND ACCESS TO LESS EXPENSIVE PRODUCTS 
FORCING US TO PAY THE HIGH COST LOCALLY. WE ARE A CAPTIVE 
AUDIENCE AND AT THE MERCY OF THESE AIR PIRATES*

TO: HOUSE TRANSPORTATION COMMITTEE
REPRESENTATIVE CATO, CHAIR, REPRESENTATIVES DAVIS, 
FURNACE, HERRMANN, MARROU 
PIGNALBERI, SHULTZ

REPRESENTATIVES WALLIS AND THOMPSON 

FROM: BILLIE BENEDICT, BOX 10019, DILLINGHAM, AK.

RE:

I WOULD LIKE TO FULLY SUPPORT REPRESENTATIVE HERRMANN'S, 
THOMPSON'S AND WALLIS' LEGISLATION FOR LOOKING INTO AIR FARES TO 
RURAL ALASKA AREAS. IN CHOOSING TO LIVE IN ISOLATION, WE WERE 
AWARE OF THE SACRIFICES* HOWEVER, THE, HIGH AIR FARES ARE NOT 
ONI Y AN INCONVENIENCE WHICH PREVENTS US FROM TAKING VACATION 
OUTSIDE OUR AREA, BUT MOST OF US LEFT FAMILIES BEHIND FROM WHOM 
WE ARE CUT OFF* ALSO, CONSIDER THE COST TO THE STATE FUR THESE 
AIR FARES WHEN STATE WORKERS AND WORKERS FROM STATE FUNDED 
ORGANIZATIONS TRAVEL* THE COST IN OUR COMMUNITY ALONE IS 
INCREDIBLE* I WOULD LIKE TO SEE SOMETHING POSITIVE DONE TO 

INCLUDE US IN THE REST OF THE WORLD.

Q 198G
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X  X

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

TO

FROM

RE:

HOUSE TRANSPORTATION COMMITTEE MEMBERS 
REPRESENTATIVES CATO, CHAIR, REPRESENTATIVES DAVIS, 
FURNACE, HERRMANN, AND MARROU,

PIGNALBERI AND SHULTZ

REPRESENTATIVES WALLIS AND THOMPSON

SENATOR FRED ZHAROFF, ALASKA STATE SENATE

SUE FLENSBURGER, BOX 174, DILLINGHAM, AK *, 842-2666

HCR36-RELATING TO AIRLINE TRAVEL

BRISTOL BAY REGION IS ACCESSIBLE TO THE REST OF ALASKA BY AIR AND 
WATER ONLY* THE COMMERCIAL AIRLINES SERVING OUR REGION HAVE 
EXCESSIVE FARES CREATING AN ECONOMIC HARDSHIP* AN AUTHORIZED 
INVESTIGATION INTO THIS SITUATION IS WARRANTED* A MEANS OF 
ALLEVIATING INSURANCE PROBLEMS FOR AIR TAXIS ALSO DESERVES 

CONSIDERATION AND ATTENTION*
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TO: REPRESENTATIVES CATO, DAVIS, FURNACE, HERRMANN, MARROU,
PIGNALBERI, SHULTZ

FR: NANCY GROSS, MANAGER
CITY OF UNALASKA 
P.O. BOX 89
UNALASKA, ALASKA 99685 
PH: 581-1251

RE: HCR 36 - INTRASTATE AIRLINE TRAVEL

UNALASKA SUPPORTS HCR 36. THREE CARRIERS NOW SERVE US AND THE 
TICKETS HAVE GONE UP. WE WOULD LIKE TO KNOW WHY.
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: HOUSE TRANSPORTATION COMMITTEE
REPRESENTATIVES C A T O ;  DAVIS, FURNACE, HERRMANN, 

MARROU, PIGNALBERI, SHULTZ

FROM: IDA APOKEDAK, PRESIDENT, EXECUTIVE COMMITTEE,
BRISTOL BAY AREA HEALTH CORPORATION, DILLINGHAM, 

ALASKA 99576 
PHONE - 842-5201

RE: HCR 36, RELATING TO INTRASTATE AIRLINE TRAVEL

THE EXECUTIVE COMMITTEE OF THE BRISTOL BAY AREA HEALTH 
CORPORATION MET TODAY AND VOTED BY RESOLUTION TO SUPPORT HCR 36 
REI ATING TO THE HIGH COST OF AIRLINE TRAVEL IN RURAL AREAS. WE 
HOPE THAT SOMETHING CAN BE DONE TO LOWER AIRFARES. PLEASE PASS 
HCR 36. OTHER MEMBERS OF THE EXECUTIVE BOARD ARE JOHN MARK, 
ANDREW WASSILLl’E AND ALVIN BOSKOFSKY.
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S S P  HOUSE TRANSPORTATION COMMITTEE
REPRESENTATIVE CATO",:> CHAIR
REPRESENTATIVES DAVIS, FURNACE, HERRMANN, MARROU, 
PIGNALBERI AND SHULTZ

REPRESENTATIVES WALLIS AND THOMPSON

SENATOR ZHAROFF, ALASKA STATE SENATE

FROM: CARLOS TENIENTE, BOX 34, ADAK, ALASKA, FPO

SEATTLE 89791

RE: HCR36, RELATING TO AIRLINE TRAVEL

URGE YOUR POSITIVE CONSIDERATION AND PASSAGE OF HCR36. AIRLINE
TRAVEL IS AN AREA OF GREAT CONCERN TO THOSE OF US IN THE RURAL
AREAS AND THOSE WHOSE PRIAMRY MODE OF TRAVEL IS BY AIR CARRIER
AND QUITE COSTLY. THANK YOU.
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TO: HOUSE TRANSPORTATION COMMITTEE

REPS* CATBr, DAVIS, SHULTZ, HERRMANN, F U R N A C E ,  F'TGNAI BERI, 
MARROU

AND REP* HERRMANN

FROM: LAMAR CQTTEN/CITY OF SAND POINT, BOX 177, SAND POINT
AK, 99661, 383-2696

SUBJECT: HCR 36, INTRASTATE AIRLINE INDUSTRY

CITY OF SAND POINT SUPPORT THE EFFORTS OF REP. HERRMANN AND 
OTHERS TO ANALYZE AND DETERMINE THE HIGH COST OF INTRA STATE 
TRANSPORTATION AND RECOMMEND THAT THE TRANSPORTATION COMMITTFF 
INVESTIGATE THIS MATTER.

x #
X X X X X X X X -11- X X If- X X XX X X X- X- X X X X X X X X X X X X X X xX X X X X X X X X X X X X- X- X X X X X- X

TO: HOUSE TRANSPORTATION COMMITTEE

REPS* CATO, DAVIS, SHULTZ, HERRMANN, FURNACE, PIGNALBERI,

MARROU

AND REP* HERRMANN

FROM: LAMAR COTTEN/CITY OF KING COVE, KING COVE, AK 99612

SUBJECT: HCR 36, INTRASTATE AIRLINE INDUSTRY

CITY OF KING COVE SUPPORT THE EFFORTS OF REP. HERRMANN AND OTHERS 
TO ANALYZE AND DETERMINE THE HIGH COST OF INTRA STATE 
TRANSPORTATION AND RECOMMEND THAT THE TRANSPORTATION COMMITTEE 

INVESTIGATE THIS MATTER*
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I n t r o d u c e d :  5 / 9 / 8 5  
R e f e r r e d :  T r a n s p o r t a t i o n
and F i n a n c e

B Y  H E R R M A N N ,  W A L L I S  A N D  
IN T H E  H O U S E  T H O M P S O N

H O U S E  C O N C U R R E N T  R E S O L U T I O N  NO. 36

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

R e l a t i n g  to i n t r a s t a t e  a i r l i n e  travel.

B E  IT  R E S O L V E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A :

W H E R E A S  i n t r a s t a t e  air t r a v e l  is an e s s e n t i a l  a nd o f t e n  the o n l y

e f f e c t i v e  m e a n s  of t r a n s p o r t a t i o n  in r u ral a r eas of the state; and

W H E R E A S  c o m p e t i t i v e  m a r k e t  f o r c e s  in m a n y  o t h e r  s t a t e s  h as c a u s e d  a

d e c l i n e  in c o m m e r c i a l  a ir fares; and

W H E R E A S  t h e s e  same c o m p e t i t i v e  forc e s  h a v e  not c a u s e d  a a  d e c l i n e  in 

04f*rtd-~  ̂  Q -C tm t- rs  (e rr  (rC t ^  ^  ( r e n rn
a i r  fares\ia=fche r u ral areas of the state; a nd

p-rcrrr)
W H E R E A S  t he cost of a i r  ttavel^isr rural a r eas of the s t a t e  has b e c o m e

p r o h i b i t i v e l y  e x p e n s i v e ;  a nd , ^

W H E R E A S  the h i g h  cost o f J  r u r a l  a-i-r— iPrave 1 h a s  the a p p e a r a n c e  of

p r o f i t e e r i n g  a n d  m a y  c o n s t i t u t e  a v i o l a t i o n  of s t a t e  or f e d e r a l  law;

B E  IT R E S O L V E D  by the A l a s k a  S t a t e  L e g i s l a t u r e  that the G o v e r n o r  is

r e s p e c t i v e l y  r e q u e s t e d  to d i r e c t  t he D e p a r t m e n t  of T r a n s p o r t a t i o n  a nd

P u b l i c  F a c i l i t i e s ,  a n d  the D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t

/rtfjtrr <Lc,yr^B ks strict 

to j o i n t l y  i n v e s t i g a t e  the t a r i f f s  c h a r g e d  by) r u r a l  ai-r— ca-r-r-i-ers— i n — the.

state; and be  it

F U R T H E R  R E S O L V E D  that t he r e s u l t s  of the i n v e s t i g a t i o n  an d  in  p a r t i­

cu l a r  r e c o m m e n d a t i o n s  for a c t i o n  b y  t he l e g i s l a t u r e  be r e p o r t e d  to the

S e c o n d  S e s s i o n  of the F o u r t e e n t h  L e g i s l a t u r e  by J a n u a r y  31, 19816-7' 

rZ.uwwt /S’** ?

- 1 - H C R  36
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SB 356 eont'd

S e n a t o r  K e l l y  m ov e d and asked unan im ou s  consent that CS FOR 
S E N A T E  B I L L  NO. 356 (FIN) a m  be held u n til May 5. Without 
ob j ection, it w as  so or dered and the bill w il l lie on the May 
5 c a l e n d a r  in third r e a d in g o n reconsideration.

C ITATIONS

H o n o r i n g  - A l a s k a  State Elks A s s o c i a t i o n  - Know 
Your State Gove rn me nt  P r og ra m  

by R ep re s en t a t i v e s  Cato, Marrou, Thompson, Cotten, 
Uehling, M a r t i n  and Navarre
Sena to r s Bennett, Ziegler, S t u r g u l e w s k i , Zharoff, 
Eliason, Fahrcnkamp, DeVries, Rodey, Halford,
Paul Fischer. Kerttula, Vi c  F i s c h e r  and Abood

S e n a t o r  H a l f o r d  m o v e d  „:id a sked unani mo us  consent that the 
c it a t i o n  c a le nd ar  be adopted. Without objection, the c i t a­
tion was ad o p t e d  and r e f er r ed  to the Secre ta ry  for t r a n s m i t­
tal.

U N F I N I S H E D  BUSINESS

S en a to r Zharoff, Chairman, moved and asked unan i mo us  consent 
that the L a b o r  and C o mm er ce  Commi tt e e refe rr al  on CS FOR 
H O U S E  C ON CU R R E N T  R E SO L U T I O N  NO. 36 (FIN) (intrastate airline 
t ravel) be waived. W i t h o u t  objection, it was so ordered.

CS FOR H O U S E  C O N C U R R E N T  R E SO L UT IO N NO. 36 (FIN) was 
referr ed  to the Rules Committee.

S en a to r H a l f o r d  m oved and as ked u nanimous consent that a
lett er  of thanks be sent on b e half of the State Senate to
the City and Bo r o u g h  of J u ne a u for the certificates of
a p p r e c i a t i o n  and flowers. Wi thout objection, it was so
o r d e r e d .

A NN OU NC E M E N T S

S e n a to r Sackett, Co -C h airman, m o v e d  and a sked unanimous 
c onsent that the five-day notic e  and p u b l i c a t i o n  r e q u i r e­
ments be w a i v e d  for the F in ance Commi tt ee  m e e t i n g  on M ay  3 
to consid er  CS FOR H O U S E  B I L L  NO. 500 (FIN) (making 
a pp ro pr i a t i o n s  for the o pe r a t i n g  and loan p r o g r a m  expenses 
of state government; efd) (budget)). W it h ou t objection, it 
was so ordered.
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May 2, 1986

A n n o u n c e m e n t s  a p p e a r  at the end of the journal.

S P E C I A L  OR DERS

S en at or  F a h r e n k a m p  m o v e d  and a s ke d u n a n i m o u s  consent that 
she be ex c u s e d  from the Senate, not subject to a call, M a y 
16 t h ro u gh  June 2. W i t h o u t  objection, S e n a t o r  F a h r e n k a m p  
was excused.

Sena to r  K e r t t u l a  m o v e d  a n d a s k ed  u n a ni mo u s consent that he 
be e x cused from a call of the Senate on  Ma y 6. Wi thout 
objection, S en a to r K e r t t u l a  was excused.

S e n a to r Ray m o v e d  and a s ke d u n a n i m o u s  consent that he be 
e xc us e d from a call of the Senate, M a y  16 t h r ou g h J u ly  23. 
W it ho ut  objection, S e n a t o r  Ray was excused.

S e n a to r Rodey m o v e d  and a s ke d  u n a n i m o u s  consent that he be 
e xc us e d fr o m a call of the Senate, M a y 3 - 4. Wi t h o u t
objection, S e n a t o r  R od e y was excused.

Se n a t o r  St ur g u l e w s k i  m o v e d  and a s k ed  un an i m o u s  consent that 
she be e x c us e d from a call of the Senate, May 3 - 4.
W i t h ou t objection. S e n at or  S t ur g u l e w s k i  was excused.

E N R O L L M E N T

S JR  33

SENA TE  J O I N T  R E S O L U T I O N  NO. 33 ( Su pporting Natio na l F r i e n d­
ship Week) was e nrolled, sign ed  by the President and 
Secretary, S p e a k e r  and C h i e f  C l e r k  of the H o u se  and the 
e ng r o s s e d  and en r o l l e d  co pies t r a n s m i t t e d  to the O f fi ce  of 
the G o v e r n o r  at 8:30 a.m., May 2, 1986.

SB 8

CS FO R S E NA T E B I L L  NO. 8 (HESS) (Relating to a person al  
safe ty  c ur r i c u l u m  in p u b l i c  schools) w i t h L e g is la t iv e L e t t e r  
of Intent, was enrolled, s igned by the Pres id en t  and 
Secretary, S p e a k e r  and Chief C l e r k  of the H ou s e and the 
e n g r os se d and en r o l l e d  copies t r a n s m i t t e d  to the Offi c e of 
the G ov e r n o r  at 8:30 a.m., M a y 2, 1986.
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O r i g i n a l  s p o n s o r :  S h u l t z

IN T H E  H O U S E BY T H E  T R A N S P O R T A T I O N  C O M M I T T E E

CS F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 14 ( T r a n s p o r t a t i o n )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

R e l a t i n g  to the n a v i g a b i l i t y  o f  A l a s k a ' s  

r i v e r s  and l a k e s .

BE IT R E S O L V E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :

W H E R E A S  A l a s k a ' s  r i v e r s  a n d  l akes h a v e  a l w a y s  b e e n  a p r i m a r y  m e a n s  of 

t r a n s p o r t a t i o n  a n d  a c c e s s  f o r  the p e o p l e  o f  the state; a n d

W H E R E A S  a g r e a t  m a n y  o f  t h e s e  same w a t e r b o d i e s  h a v e  t r a d i t i o n a l l y  and 

h i s t o r i c a l l y  s e r v e d  as r o u t e s  for c o m m e r c e  a n d  trade; a n d

W H E R E A S  the g e o g r a p h i c  f e a t u r e s  o f  the S t a t e  o f  A l a s k a  n e c e s s i t a t e  the 

c o n t i n u e d  u s e  of t h e s e  r i v e r s  a n d  l a kes for t r a d i t i o n a l  t r a v e l  p u r p o s e s ;  

a n d

W H E R E A S  the f e d e r a l  g o v e r n m e n t  is n o t  c o n s i d e r i n g  s e v e r a l  t r a d i t i o n a l

a l u m i n u m  r i v e r  boat, i n f l a t a b l e  b o a t s ,  air b o a t s ,  a n d  w i n t e r  use, w h e n  

d e t e r m i n i n g  w h e t h e r  b o d i e s  o f  w a t e r  in A l a s k a  a r e  n a v i g a b l e ;  a n d

W H E R E A S  all o t h e r  s t a t e s  h a v e  h a d  the o p p o r t u n i t y  to d e m o n s t r a t e  

n a v i g a b i l i t y  o f  w a t e r b o d i e s  w i t h i n  t h e i r  b o u n d a r i e s  o n  a m u c h  le s s  r e s t r i c­

tiv e  b a s i s ;  a n d

W H E R E A S  the S t a t e  o f  A l a s k a  h a s  s e v e r a l  te s t  c a s e s  n o w  in l i t i g a t i o n  

th a t  w i l l  h e l p  e s t a b l i s h  a b a s i s  for c l a i m i n g  n a v i g a b i l i t y  o f  its w a t e r­

bod i e s ;  and

W H E R E A S  trade, travel, c o m m e r c e ,  s u b s i s t e n c e ,  a n d  r e c r e a t i o n a l  a c t i v i­

ties s h o u l d  c o n t i n u e  o n  a t r a d i t i o n a l  b a s i s  on A l a s k a ' s  n a v i g a b l e  rivers 

a n d  lakes; and

W H E R E A S  the f e d e r a l  g o v e r n m e n t  m a y  p r o p o s e  w a t e r b o d i e s  in A l a s k a  for 

c l a s s i f i c a t i o n  as w i l d  a n d  s c e n i c  r i v e r s  w i t h o u t  k n o w i n g  w h e t h e r  or not

m e a n s  o f  t r a n s p o r t a t i o n  u s e d  in A l a s k a ,  s u c h u n i t  and

- 1- C S H J R  14 (Trsp)
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t h e y  w i l l  b e  d e t e r m i n e d  n a v i g a b l e ;  and

W H E R E A S  such c l a s s i f i c a t i o n  m a y  p r e v e n t  the c i t i z e n s  o f  th i s  state 

f r o m  c o n t i n u i n g  t h e i r  h i s t o r i c a l  a n d  t r a d i t i o n a l  u s e s  o f  A l a s k a n  w a t e r­

b o d i e s  ;

B E  IT R E S O L V E D  that the A l a s k a  S t a t e  L e g i s l a t u r e  r e s p e c t f u l l y  r e q u e s t s  

the P r e s i d e n t  of the U n i t e d  S t a t e s  a n d  the C o n g r e s s  to d i r e c t  the S e c r e t a r y  

of  the I n t e r i o r  to s u s p e n d  f u r t h e r  c l a s s i f i c a t i o n  of A l a s k a n  w a t e r b o d i e s  as 

w i l d  a n d  s c e n i c  r i v e r s  u n t i l  s u c h  time t h a t  a f i n a l  d e c i s i o n  is r e a c h e d  on 

the i s s u e  of  n a v i g a b i l i t y ,  thus a l l o w i n g  h i s t o r i c a l  a n d  t r a d i t i o n a l  a c t i v­

ities to c o n t i n u e  on the A l a s k a n  w a t e r b o d i e s  in d i s p u t e  or in l i t i g a t i o n .

C O P I E S  of this r e s o l u t i o n  s h a l l  be sent to the H o n o r a b l e  R o n a l d  

R e a g a n ,  P r e s i d e n t  of the U n i t e d  S t a t e s ,  the H o n o r a b l e  G e o r g e  Bush, V i c e -  

P r e s i d e n t  o f  the U n i t e d  S t a t e s  a n d  P r e s i d e n t  o f  the U.S. S e n a t e ;  the H o n o r­

ab l e  T h o m a s  P. O ' N e i l l ,  Jr., S p e a k e r  o f  the U.S. H o u s e  o f  R e p r e s e n t a t i v e s ;  

the H o n o r a b l e  D o n a l d  K o d e l ,  S e c r e t a r y  of the I n t e r i o r ;  a n d  to the H o n o r a b l e  

T e d  S t e v e n s  and the H o n o r a b l e  F r a n k  M u r k o w s k i ,  U.S. S e n a t o r s ,  and the 

H o n o r a b l e  D o n  Y o u n g ,  U.S. R e p r e s e n t a t i v e ,  m e m b e r s  of the A l a s k a  d e l e g a t i o n  

in C o n g r e s s .

C S H J R  l U T r c n l
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B EM H TM E N T OS NATURAL RESOURCES
POUCH M  
JU N EAU . A LA S K A  99811 

OFFICE OF THE COMMISSIONER PHONE:

March 26, 1985

The Honorable Bette Cato 

Chair, Transportation Committee 

Alaska House of Representatives 

Pouch V

Juneau, Alaska 99°11 

Dear Representative Cato:

Thank you for inviting this department's views with regard to H JR 14 

(relating to navigability and designation of Wild and Scenic Rivers). The 

department earlier provided several suggested wording changes which are 

being incorporated into the Committee Substitute. Those changes provide 

consistency with terms as they are being used to present the state's 

position in certain litigation on navigation.

With the passage of ANILCA in December, 1980, Congress designated 26

Alaskan rivers to the list of National Wild and Scenic Rivers. At the same

time 12 other rivers were withdrawn from the public domain, subject to 

valid existing rights, to complete studies on their suitability for 

inclusion in the system. These studies were to be complete and submitted 

to the Secretary of the Interior last fall.

Only these 12 rivers would be addressed by this resolution, and three have 

been administratively determined to be navigable. Thus, its impact may be 

somewhat limited. Inasmuch as wild and scenic river designation may have 

consequences upon the uses of the river and its bed, it is desirable to 

settle the issue of ownership ahead of such designation.

One other suggested change to HJR 14 would be to delete the reference to
float planes in the fourth whereas. On February 28, 1985, the Ninth

Circuit Court of Appeals found in the Slopbucket Lake case that "... float 

planes and related incidental watercraft is insufficient as a matter of law 

to render the lake navigable for purposes of title."

Mike Vediner from our Division of Land and Water Management will be 

available at the committee hearing to answer questions.

Sincerely,

Robert D. Arnold 

Deputy Commissioner

10-J9LH



WILD AND SCENIC ISSUE

BECAUSE THERE ARE RIVERS IN ALASKA THAT HAVE BEEN DETERMINED AS BEING 

WILD AND SCENIC WITH OUT A DETERMINATION AS TO THEIR BEING CONSIDERED 

NAVIGABLE, THERE EXISTS THE DISTINCT POSSIBILITY THAT TRADITIONAL USES 

ON THESE AND OTHER RIVERS MAY NOT CONTINUE AT HISTORIC LEVELS.

IF A  GIVEN WATER BODY IS FOUND TO BE NAVIGABLE, THE STATE WILL HAVE 

TITLE TO THE LAND UNDER SUCH A BODY THUS ALLOWING LOCAL RESIDENTS, AS 

CITIZENS OF THE STATE, TO BE IN A STRONGER POSITION TO ARGUE FOR 

CUSTOMARY AND TRADITIONAL USES BOTH ON THE WATER AS WELL AS ALONG EACH 
ONE OF IT"S SHORES.

IN TERMS OF ESTABLISHING RESOURCE AND RECREATIONAL PRIORITIES ON OUR 

ALASKAN WATER BODIES IT ESSENTIAL THAT LOCAL, STATE, AND FEDERAL CONCERNS 

BE ADDRESSED IN AN ORDER THAT ALLOWS THOSE PEOPLE WHO ARE MOST DIRECTLY 

AFFECTED TO CONTINUE THEIR CUSTOMARY AND TRADITIONAL USES OF THE RIVER 

TO THE GREATEST DEGREE POSSIBLE.

TO THAT END IT DOES NOT MAKE SENSE TO ESTABLISH A FEDERAL CLASSIFICATION 

OF A  WATER BODY BEFORE A  LOCAL AND STATE PRIORITY SUCH AS NAVIGABILITY IS 

RESOLVED.

TO HELP ELIMINATE FUTURE CONTROVERSIES I HAVE SUGGESTED VIA THIS 

RESOLUTION THAT THE FEDERAL GOVERNMENT RECOGNIZE AND ADHERE TO A 

PRACTICAL POLICY OF WAITING FOR A  SOLUTION TO THE NAVIGABILITY ISSUE 

BEFORE PROCEEDING WITH ANY ADDITIONAL WILD AND SCENIC CLASSIFICATIONS.

IT IS MY HOPE THAT BY ENCOURAGING THE FEDERAL GOVERNMENT TO FOLLOW A  

M ORE PRUDENT PATH, WE MAY INSURE A  GREATER DEGREE OF LOCAL CONTROL IN 

THE LONG TERM USE OF OUR WATERWAYS BY ALASKAN RESIDENTS.



BACKGROUND ON HJR 14

The purpose of this resolution is to request the President and 

Congress to suspend any further classifications of Alaskan wa t e r­

bodies as wild or scenic until such time as a final decision is 

reached on the issue of navigability. This would allow traditional 

activities to continue on any waterbodies in dispute.

Traditional activities would include subsistence, recreation, trade 

and commercial use.



A l a s k a  ^ t a t e  ^ le g is la t u r e

House o f Representatives

Committee on Transportation
Rep.  Bette Cato ,  Chai rman

Pouch V 
Stale Capitol 

Juneau, A laska 99811 
(907 ) 465-4858

M E M O R A N D U M

Date: 26 March 1985

To: Legal Services

From: Rhonda Cargill, Professional Assistant
House Transportation Committee

Re: HJR 14

Please make the following changes to HJR 14 so that we can submit a committee 
substitute at tomorrow morning's 7:00 House Transportation Committee meeting:

Page/Line Change

Page 1, Delete: [BOTH COMMERCIAL AND NONCOMMERCIAL]
Lines 13-14

Replace with: traditional travel

Page 1, Delete: [BUREAU OF LAND MANAGEMENT]
Line 15

Replace with: federal government

Page 1, Delete: [FLAT BOTTOM]
Line 17

Replace with: jet unit and aluminum

Page 1, Delete: [DOG SLED, AND SNOW MACHINE]
Line 17

Replace with: inflatable boats, air boats, and winter use



Page 1, 
Line 25

Page 2, 
Line 3

Insert between "trade," and "commerce":

Delete: [LEGALLY]

travel

Please note that the committee meets at 7:00 a.m. We would deeply appreciate 
your giving us a work draft before day's end.
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1 IN T H E  H O U S E  " r B Y  S H U L T Z

2 H O U S E  J O I N T  R E S O L U T I O N  N O . 14
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3 I N  T H E  L E G I S L A T U R E  O F  T H E  STATE. O F  A L A S K A

'•v-y. .
4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 R e l a t i n g  to t he n a v i g a b i l i t y  o f  A l a s k a ' s

" -
6 . r i v e r s  a n d  lakes. .- ■>
.. ' ' . ’ ■ . i

7 B E  IT  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :
.

8 W H E R E A S  A l a s k a ' s  r i v e r s  a n d  l a k e s  h a v e  a l w a y s  b e e n  a p r i m a r y  m e a n s  of

'
9 t r a n s p o r t a t i o n  a n d  a c c e s s  f o r  th e  p e o p l e  o f  the s t a t e ;  a n d

’ ‘ , * . . .; • • . r . ’ m "- •iT'V •*

10 W H E R E A S  a g r e a t  m a n y  of  t h e s e  s a m e  w a t e r b o d i e s  h a v e  t r a d i t i o n a l l y  a nd

11 h i s t o r i c a l l y  s e r v e d  as r o u t e s  f o r  c o m m e r c e  a nd t r a d e ;  a n d

12 W H E R E A S  the g e o g r a p h i c  f e a t u r e s  o f  the S t a t e  of  A l a s k a  n e c e s s i t a t e  the

13 c o n t i n u e d  u s e  of t h e s e  r i v e r s  a n d  l a k e s  f o r  h mih m n i n w r n ' a l ^ H — n o n o o m m e r -

14 c-i-al p u r p o s e s ;  a n d  .

Qoucrv\wv«^A'r
15 W H E R E A S  t h e  Bure-au-of.. . Land. - M a n a g e m e n t  is n o t  c o n s i d e r i n g  s e v e r a l

16 t r a d i t i o n a l  m e a n s  o f  t r a n s p o r t a t i o n  u s e d  in A l a s k a ,  s u c h  as f l o a t  p l a n e ,  
J d f  GlurvMi-.otw kctcVs, q.\c  kao.'ts, C.f\cl i/j.n4cr os><£-

17 f-lat— bot-t-om r i v e r  boat,/- d o g — s 1 e d T a nd— s n o w — m a c h i n e ,  w h e n  d e t e r m i n i n g

18 w h e t h e r  b o d i e s  of  w a t e r  in A l a s k a  a re n a v i g a b l e ;  a n d

19 W H E R E A S  al l  o t h e r  s t a t e s  h a v e  h a d  t h e  o p p o r t u n i t y  to d e m o n s t r a t e

20 n a v i g a b i l i t y  o f  w a t e r b o d i e s  w i t h i n  t h e i r  b o u n d a r i e s  o n  a m u c h  less r e s t r i c -

21 tive basis; a n d

22 W H E R E A S  t he S t a t e  of A l a s k a  h a s  s e v e r a l  test c a s e s  n o w  i n  l i t i g a t i o n

23 that w i l l . h e l p  e s t a b l i s h  a b a s i s  f o r  c l a i m i n g  n a v i g a b i l i t y  o f  its w a t e r -

24 b o d i e s ;  a nd i
-Vroidiil - '■■y,/

25 W H E R E A S  t r a d e , ^  c o m m e r c e ,  s u b s i s t e n c e ,  a nd r e c r e a t i o n a l  a c t i v i t i e s

26 s h o u l d  c o n t i n u e  o n  a  t r a d i t i o n a l  b a s i s  o n  A l a s k a ' s  n a v i g a b l e  r i v e r s  a n d

27 lakes; and

28 WHEREAS- t he f e d e r a l  g o v e r n m e n t ]is n o w  studying] w a t e r b o d i e s  i n  A l a s k a
V  .’ *V;., •

29 f or c l a s s i f i c a t i o n  as w i l d  a n d  s c e n i c  r i v e r s  w i t h o u t  k n o w i n g  w h e t h e r  o r  n o t



1 they will be determined navigable; 'and

2 WHEREAS such classification may prevent the citizens of this state

3 from dbk&aO^ly) continuing their historical and traditional uses of Alaskan

4 waterbodies;

5 BE IT RESOLVED that the Alaska State Legislature respectfully requests

6 the President of the United States and the Congress to direct the Secretary

7 of the Interior to suspend further classification of Alaskan waterbodies as

8 wild and scenic rivers until such time that a final decision is reached on

9 the issue of navigability, thus allowing historical and traditional activ-

10 ities to continue on the Alaskan waterbodies in dispute or in litigation.
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D a t e :

Th e C o m m i t t e e  on T R A N S P O R T A T I O N has had H J R  14

R e l a t i n g  to the n a v i g a b i l i t y  of A l a s k a ’s r i v e r s  a n d  lakes.
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IN THE U N I T E D  S T A T E S  C O U R T  OF A P P E A L S  

FOR THE N I N T H  C I R C U I T

Civi l No. 8 4 - 3 6 2 5

S T A T E  OF A L A S K A ,

P l a i n t i f f / A p p e l l a n t ,

v .

U N I T E D  S T A T E S  OF A M E R I C A  

ET A L . ,

D e f e n d a n t s / A p p e l  lees.

A M I C I  C U R I A E  B R I E F  OF T HE  S T A T J  OF C A L I F O R N I A ,  

EX REL. S T A T E  L A N D S  C O M M I S S I O N  AN D T HE  S T A T E S  

OF H A W A I I ,  I DA HO,  N E V A D A ,  N O R T H  D A K O T A  AND 
O R E G O N  IN S U P P O R T  OF TH E S T A T E  OF A L A S K A

T h i s  a mi c i  c u r i a e  b r i e f  1s r e s p e c t f u l l y  s u b m i t t e d

p u r s u a n t  to F e d e r a l  R u l e  of A p p e l l a t e  P r o c e d u r e  29 ~  by the

2/
S t a t e  of C a l i f o r n i a  ex rel. S t a t e  L a n d s  C o m m i s s i o n  —  

( " C a l i f o r n i a " )  a n d  the S t a t e s  of H a w a i i ,  I da ho,  N e v a d a ,

N o r t h  D a k o t a  and O r e g o n  in s u p p o r t  of p l a i n t i f f - a p p e l l a n t  

S t a t e  of A l a s k a .  As wil l be d e m o n s t r a t e d  b e l o w ,  the 

j u d g m e n t  of the D i s t r i c t  C o u r t  1s b a s e d  on an e r r o r  of law 

a n d  s h o u l d  t h e r e f o r e  be r e v e r s e d .

1. R u l e  29 p r o v i d e s  t h a t  c o n s e n t  or l e a v e  to file an 
a m i c u s  c u r i a e  b r i e f  shall n o t  be r e q u i r e d  w h e n  the b r i e f  is 

p r e s e n t e d  by a st at e.

2. Th e S t a t e  L a n d s  C o m m i s s i o n  is tho a d m i n i s t r a t i v e  
a g e n c y  of the S t a t e  of C a l i f o r n i a  h a v i n g  j u r i s d i c t i o n ,  
m a n a g e m e n t  a n d  c o n t r o l  of p u b l i c  l a n d s  hel d by the S t a t e  of 
C a l i f o r n i a ,  i n c l u d i n g  the b e d s  of n a v i g a b l e  l a k e s  and r i v e r s  
a n d  o t h e r  s o v e r e i g n  t r u s t  l a n d s .  (See Cal. Pub. R e s o u r c e s  

Code , § 6 1 0 0  e t  se q. ; see esp. § 6 3 0 1 . )

1.



I N T E R E S T  OF A M I C I  

A m l c i ' s  e x t e n s i v e  s y s t e m s  of l a k e s  a n d  r i v e r s  

c o n s t i t u t e  a v i t a l  p u b l i c  r e s o u r c e .  T h e  s t a t e s  a c q u i r e d  the 

b e d s  of t h e i r  n a v i g a b l e  w a t e r w a y s  as an i n c i d e n t  of 

s o v e r e i g n t y  u p o n  a d m i s s i o n  to the U n i o n ,  a n d  h o l d  t h e s e  

l a n d s  in t r u s t  for the b e n e f i t  of t h e i r  c i t i z e n s .  (M o n t a n a  

v. U n i t e d  S t a t e s , 4 5 0  U.S. 5 4 4  , 5 5 1 - 5 5 2  ( 1 9 8 1 ) ;  M a r t i n  v. 

W a d d e l 1 , 41 U.S. 367, 4 1 0  ( 1 8 4 2 ) ;  S t a t e  of C a l i f o r n i a  v. 

S u p e r i o r  C o u r t  ( L y o n ) , 29 C a l . 3d 2 1 0  (198 1 )  c e r t ,  d e n., 454 

U.S. 8 6 5  ( 1 9 8 1 ) . )  T h e s e  i n l a n d  w a t e r w a y s  h a v e  p l a y e d  a 

c r u c i a l  r o l e  in the h i s t o r i c a l  d e v e l o p m e n t  of the A m e r i c a n  

W e s t .  T h e y  c o n t i n u e  to f u r n i s h  the p u b l i c  w i t h  s u b s t a n t i a l  

c o m m e r c i a l ,  n a v i g a t i o n a l ,  r e c r e a t i o n a l  a n d  e c o l o g i c a l  

b e n e f i t s .  (See, e . g . ,  S t a t e  of C a l i f o r n i a  v. S u p e r i o r  

C o u r t  ( L y o n ) , s u p r a ; S t a t e  of C a l i f o r n i a  v. S u p e r i o r  C o u r t  

( F o g e r t y ) , 29 C a l . 3d 2 4 0  ( 1 9 8 1 ) ,  172 C a l . R p t r .  713, cert, 

den. 4 5 4  U.S. 8 6 5  ( 1 9 8 1 ) . )

T h e  i m p o r t a n c e  of t h e s e  w a t e r w a y s  is m a t c h e d  by 

t h e i r  e x t e n s i v e  n a t u r e .  A r e c e n t  s u r v e y  in C a l i f o r n i a ,  for 

e x a m p l e ,  r e v e a l s  t h a t  t h e r e  a r e  a p p r o x i m a t e l y  8 0 7  m i l e s  of 

s h o r e l i n e  a r o u n d  n a v i g a b l e  l a k e s  a n d  3 , 0 4 6  m i l e s  of 

s h o r e l i n e  a l o n g  t h a t  s t a t e ' s  n o n t i d a l  n a v i g a b l e  r i v e r s .  

(S u m m a r y  for S t a t e - o w n e d  T i d e  a n d  S u b m e r g e d  L a n d s ,  S h o r e l i n e  

M i l e a g e s , S t a t e  L a n d s  D i v i s i o n  (M a y  1 9 7 2 ) . )

P a r t i c u l a r l y  in r e c e n t  y e a r s ,  s u b s t a n t i a l  

a t t e n t i o n  has f o c u s e d  on the o w n e r s h i p  of the b e d s  of

I

2.



p a r t i c u l a r  I n l a n d  waterways., T h i s  is due in l a r g e  p a r t  to

g e n e r a l  p o p u l a t i o n  i n c r e a s e s ,  m i g r a t i o n  to

p r e v i o u s l y - u n d e v e l o p e d  a r e a s ,  i n c r e a s e d  d e m a n d  for p u b l i c

r e c r e a t i o n a l  f a c i l i t i e s  and the d e v e l o p m e n t a l  p r e s s u r e s  

e n g e n d e r e d  by t h e s e  o t h e r  f a c t o r s .  T h e  s t a t e s ,  r i p a r i a n  

o w n e r s  a n d  the g e n e r a l  p u b l i c  h a v e  i n c r e a s i n g l y  t u r n e d  to 

the c o u r t s  to d e t e r m i n e  t h e i r  r e s p e c t i v e  r i g h t s  and 

o b l i g a t i o n s  c o n c e r n i n g  W e s t e r n  w a t e r w a y s .  A s u b s t a n t i a l  

a m o u n t  of l i t i g a t i o n  has r e s u l t e d  in b o t h  f e d e r a l  a n d  s t a t e  

c o u r t s  w i t h  the p r i n c i p a l  i s s u e  o f t e n  b e i n g  w h o  o w n s  the bed 

o f  the w a t e r w a y  in q u e s t i o n .  T h i s ,  in turn, l e a d s

i n e v i t a b l y  to the p a r t i c u l a r  l a k e  or r i v e r ' s  n a v i g a b l e

3/
s t a t u s .  —

T h e  d e c i s i o n  of the d i s t r i c t  c o u r t ,  to the e x t e n t  

i t  s i g n a l s  a d e p a r t u r e  f r o m  t h a t  t r a d i t i o n ,  will p r e j u d i c e  

a m i c i ' s  e f f o r t s  to p e r f e c t  t h e i r  own s o v e r e i g n  o w n e r s h i p  

c l a i m s .  B a s e d  as it is u p o n  a f u n d a m e n t a l  m i s p e r c e p t i o n  of 

a p p l i c a b l e  law, the r u l i n g  c o u l d  a b r o g a t e  a m i c i ' s  s o v e r e i g n  

i n t e r e s t  in t h e s e  v i tal r e s o u r c e s .

The i m p o r t a n c e  of t h e s e  s o v e r e i g n  r i g h t s  has been 

r e c o g n i z e d  r e p e a t e d l y  by C o n g r e s s .  In a d o p t i n g  C a l i f o r n i a ' s  

A c t  of A d m i s s i o n ,  f o r  e x a m p l e ,  it d e c l a r e d  the S t a t e ' s

3. In C a l i f o r n i a ,  for e x a m p l e ,  see S t a t e  of 
C a l i f o r n i a  ex rel. S t a t e  L a n d s  C o m m i s s i o n  v. Y u b a ~ 
G o l d f f e l d s ,  Inc. e t  a 1 , a p p e a l  p e n d i n g ,  N i n t h  C i r c u i t  C o u r t  

of A p p e a l s ,  C a s e  No. 8 3 - 2 4 0 9  ( Y u b a  R i v e r ) ;  B r a n d e n b e r g e r  
e t  a l . v. S t a t e  of C a 1 i f o rni a , N e v a d a  C o u n t y  S u p e r i o r  C o u r t  

¥ o T T T 947 ( D o n n e r  L a k e ) .

3.



»

n a v i g a b l e  w a t e r w a y s  to be " c o m m o n  h i g h w a y s ,  and f o r e v e r  fr e e  

. . , (9 S t a t .  4 5 2 ;  see a l s o  N o r t h w e s t  O r d i n a n c e  of

1 7 8 7 ,  1 Sta t .  50, 52.) M o r e o v e r ,  t h e i r  v a l u e  has 

c o n s i s t e n t l y  b e e n  r e f l e c t e d  in f e d e r a l  and s t a t e  c a s e  law. 

(See, e . g . ,  P e o p l e  of the S t a t e  of C a l i f o r n i a  ex rel.

Y o u n g e r  v. T a h o e  R e g i o n a l  P l a n n i n g  A g e n c y , 516 F. 2 d  215 (9th 

Cir. 197 5 )  c e r t .  den. 4 2 3  U.S. 8 6 8  ( 1 9 7 5 ) ;  S t a t e  of 

C a l i  f o r n i a  v. S u p e r i o r  C o u r t  ( L y o n ) , s u p r a , 29 C a l . 3d 210; 

P e o p l e  v. G o l d  R u n  D i t c h  & M i n i n g  C o . , 66 Cal. 138 ( 1 3 8 4 ) . )

II

S T A T E M E N T  OF T H E  CA S E  

A m i c i  a d o p t  the s t a t e m e n t  of the c a s e  s e t  f o r t h  in 

a p p e l l a n t  S t a t e  of A l a s k a ' s  O p e n i n g  B r i e f .

Ill

D E C I S I O N  B E L O W  

T h e  d e c i s i o n  of the d i s t r i c t  c o u r t  b e l o w  is 

r e p o r t e d  a t  5 6 3  F . S u p p .  1223.

IV

Q U E S T I O N  P R E S E N T E D  

W h e t h e r  e v i d e n c e  of e x t e n s i v e  a n d  l o n g s t a n d i n g  use 

o f  a w a t e r w a y  by f l o a t p l a n e s  and i n c i d e n t a l  small b o a t s  for 

a v a r i e t y  of t r a d e  a n d  c o m m e r c e - r e l a t e d  p u r p o s e s  is r e l e v a n t  

in d e t e r m i n i n g  s o v e r e i g n  t i tle to the bed of t h a t  w a t e r w a y .

V

A R G U M E N T

T h i s  a p p e a l  p r e s e n t s  the C o u r t  w i t h  a s i m p l e ,  

s t r a i g h t f o r w a r d  l e gal i s sue: t h e  legal s t a t u s  of c o m m e r c i a l

4.



f l o a t p l a n e  o p e r a t i o n s  in l i t i g a t i o n  w h e r e  a s t a t e  is s e e k i n g  

to p e r f e c t  its s o v e r e i g n  t i t l e  to the bed of a n a v i g a b l e  

w a t e r w a y .  A p p l i c a b l e  d e c i s i o n s  of b o t h  this a n d  o t h e r  

f e d e r a l  a n d  s t a t e  a p p e l l a t e  c o u r t s  i n d i c a t e  t h a t  use by 

f l o a t p l a n e  a n d  i n c i d e n t a l  b o a t i n g  u s e s  a r e  f u l l y  r e l e v a n t  in 

d e t e r m i n i n g  n a v i g a b i l i t y  for f e d e r a l  t i t l e  p u r p o s e s .

A. L o n g s t a n d i n g  F e d e r a l  P r e c e d e n t
E s t a b l i s h e s  T h a t  N a v i g a b i l i t y  for 
T i t l e  P u r p o s e s  is a B r o a d  and 

F l e x i b l e  C o n c e p t ________________________

T h e r e  is a p p a r e n t l y  no d i s p u t e  a m o n g  the p a r t i e s

a n d  a m i c i  as to the g e n e r a l  s t a n d a r d  to be a p p l i e d  in c a s e s

i n v o l v i n g  the i s s u e  of w h e t h e r  a l a k e  or r i v e r  is n a v i g a b l e

for t i t l e  p u r p o s e s .  T h a t  t e s t  w a s  f i r s t  e n u n c i a t e d  b) the

U n i t e d  S t a t e s  S u p r e m e  C o u r t  in T h e  D a n i e l  B a l l , 77 U.S.

(10 W a l l . )  557, 563 ( 1 8 7 0 ) :

" T h o s e  r i v e r s  m u s t  be r e g a r d e d  as p u b l i c  

n a v i g a b l e  r i v e r s  in law w h i c h  are n a v i g a b l e  in 

fact. And th e y  are n a v i g a b l e  in f a c t  w h e n  they 

a r e  used, or are s u s c e p t i b l e  of b e i n g  u s e d ,  in 

t h e i r  o r d i n a r y  c o n d i t i o n ,  as h i g h w a y s  for 

c o m m e r c e ,  o v e r  w h i c h  t r a d e  a n d  t r a v e l  are or may 

be c o n d u c t e d  in the c u s t o m a r y  m o d e s  of t r a d e  and 

t r a v e l  on w a t e r . "

A l t h o u g h  T h e  D a n i e l  Ball w a s  an a d m i r a l t y  case, 

the s e v e n  S u p r e m e  C o u r t  c a s e s  t h a t  h a v e  d i r e c t l y  d e a l t  w i t h



n a v i g a b i l i t y  for t i t l e  p u r p o s e s  4/ h a v e  a d o p t e d  T h e  D a n i e l  

B a 11 d e f i n i t i o n  as the b a s i c  f e d e r a l  t e s t  by w h i c h  to l o c a t e  

t h o s e  s u b m e r g e d  b e d s  to w h i c h  the s t a t e s  ho l d  t i t l e .

T h e  S u p r e m e  C o u r t  has e v o l v e d  c e r t a i n  r e l a t e d  

p r i n c i p l e s  t h a t  are a p p l i c a b l e  to this a p p e a l .  For e x a m p l e ,  

it is the c a p a b i l i t y  of u s e  r a t h e r  t h a n  the e x t e n t  or m a n n e r  

t h e r e o f  by the p u b l i c  for t r a n s p o r t a t i o n  a n d  c o m m e r c e  that 

a f f o r d s  the t r u e  c r i t e r i a  of n a v i g a b i l i t y .  (U n i t e d  S t a t e s  

v. H o l t  S t a t e  B a n k , 2 7 0  U.S. 49, 56 ( 1 9 2 6 ) . )  S u s c e p t i b i l i t y  

to n a v i g a t i o n  is the test. T h u s ,  w h i l e  a c t u a l  h i s t o r i c a l  

u s e  is n o t  r e q u i r e d ,  su c h  u s e  can c o n s t i t u t e  e v i d e n c e  of 

s u s c e p t i b i l i t y  to n a v i g a t i o n .  (T h e  D a n i e l  Dal 1 , s u p r a , 77 

U.S. (10 W a l l . )  a t  563; U n i t e d  S t a t e s  v. U t a h , 2 8 3  U.S. 64, 

75 ( 1 9 3 1 ) . )  T h e  w a t e r w a y  m u s t  be s u s c e p t i b l e  of n a v i g a t i o n  

in its n a t u r a l  a n d  o r d i n a r y  c o n d i t i o n .  (U n i t e d  S t a t e s  v. 

H o l t  S t a t e  B a n k , s u p r a , 2 7 0  U.S. at 56.)

W h i l e  n a v i g a b i l i t y  for t i t l e  p u r p o s e s  is 

d e t e r m i n e d  as of the d a t e  the p a r t i c u l a r  s t a t e  w a s  a d m i t t e d  

to the U n i o n ,  m o r e  r e c e n t  h i s t o r y  is r e l e v a n t  to the i n q u i r y  

a s s u m i n g  t h a t  the w a t e r w a y  r e m a i n s  in a n a t u r a l  or . 

n e a r - n a t u r a l  c o n d i t i o n .  (U tah v. U n i t e d  S t a t e s , s u p r a , 4 0 3  

U.S. a t  9 - 1 0 ;  U n i t e d  S t a t e s  v. U t a h ,  s u p r a ,  283 U.S. at 8 2 . )

4. U t a h  v. U n i t e d  S t a t e s ,  4 0 3  U.S. 9 ( 1 9 7 1 ) ;  U n i t e d  

S t a t e s  v. T F e g c n ,  2 9 5  U.S. i ( 19 3 5  ) ; U n i t e d  S t a t e s  v. U t a h , 
s u p r a ,  28 3 U.S. 64; U n i t e d  S t a t e s  v. H o l t  S t a t e ' B a n k ,  s u p r a , 
2 7 o  U. S . 49; B r e w e r - E l  T i o t t  Gas Co. v. U n i t e d "
S t a t e s ,  2 7 0  U.S. 77 ( 1 9 2 2 ) ;  O k l a h o m a  v . “T e x a s ,  2 5 8 " U.S. 5 7 4  

T T f T I T ;  P a c k e r  v. B i r d ,  137 U.S. 5 5 1  ( 1 8 ^ 1 ) .



A w a t e r c o u r s e  m a y  be n a v i g a b l e  n o t w i t h s t a n d i n g  s e r i o u s  

o b s t r u c t i o n s  o c c a s i o n e d  by n a t u r a l  b a r r i e r s  s u c h  as r a p i d s  

m d  s a n d  b a rs. (The M o n t e l l o , 87 U.S. (20 W a l l . )  4 4 1 - 4 4 2  

( 1 8 7 4 ) ;  U n i t e d  S t a t e s  v. U t a h , s u p r a , 283 U.S. at 8 6 - 8 7  .)

Nor is 1t d e t e r m i n a t i v e  t h a t  a l a k e  or r i v e r  is n o t  

n a v i g a b l e  in f a c t  on a y e a r - r o u n d  b a s i s .  ( I d . , at 87.) The 

f a c t  t h a t  a w a t e r w a y  is n o t  p a r t  of an i n t e r s t a t e  or 

i n t e r n a t i o n a l  c o m m e r c i a l  h i g h w a y  in no w a y  i n t e r f e r e s  w i t h  

the p r i n c i p l e  of p u b l i c  o w n e r s h i p  of its bed. (U t a h  v. 

U n i t e d  S t a t e s , s u p r a , 4 0 3  U.S. at 10.)

F i n a l l y  a n d  m o s t  i m p o r t a n t  for p u r p o s e s  of th i s  

a p p e a l ,  n a v i g a b i l i t y  d o e s  n o t  d e p e n d  on the p a r t i c u l a r  m o d e  

of use. T h e  r e q u i s i t e  n a v i g a t i o n  m a y  be by a n y  " c u s t o m a r y  

m e t h o d  of t r a d e  or t r a v e l . "  (T h e  D a n i e l  B a l l , s u p r a , 77 

U.S. a t  563; U n i t e d  S t a t e s  v. H o l t  S t a t e  B a n k , s u p r a , 2 7 0  

U.S. a t  56.) In H o l t  S t a t e  B a n k , f o r  e x a m p l e ,  the S u p r e m e  

C o u r t  h e l d  t h a t  h i s t o r i c  use of a w a t e r w a y  by small b o a t s  

w a s  a d e q u a t e  to s u p p o r t  a f i n d i n g  of n a v i g a b i l i t y  for t i t l e  

p u r p o s e s .  (270 U.S. a t  5 6 - 5 7 . )  O p e r a t i o n  of l u m b e r  r a f t s  

has a l s o  b e e n  f o u n d  by the C o u r t  to c o n s t i t u t e  m e a n i n g f u l  

e v i d e n c e  of n a v i g a b i l i t y .  (U n i t e d  S t a t e s  v. U t a h , s u p r a ,

283 U.S. a t  79.) M o s t  r e c e n t l y ,  the S u p r e m e  C o u r t  f o u n d  the 

G r e a t  S a l t  L a k e  to be n a v i g a b l e  on the b a s i s  of h i s t o r i c a l  

e v i d e n c e  t h a t  the l a k e  w a s  u s e d  by small c r a f t  to t r a n s p o r t  

l i v e s t o c k  b e t w e e n  the m a i n l a n d  a n d  o n e  or m o r e  i s l a n d s .

( U t a h  v. U n i t e d  S t a t e s ,  s u p r a , 4 0 ?  U.S. 9, 11.)



In S t a t e  of O r e g o n  v. R i v e r f r o n t  P r o t e c t i v e  A s s n . , 

6 7 2  F . 2d 792 (9th Cir. 1 9 8 2 ) ,  th i s  C o u r t  r e v e r s e d  a d i s t r i c t  

c o u r t  h o l d i n g  t h a t  e v i d e n c e  of c o m m e r c i a l  l o g g i n g  

a c t i v i t i e s  w a s  I n s u f f i c i e n t  as a m a t t e r  of law to 

d e m o n s t r a t e  n a v i g a b i l i t y  for t i t l e  p u r p o s e s .  R i v e r f r o n t  

s t a n d s  for the p r o p o s i t i o n  t h a t  l o g g i n g ,  w h i l e  p e r h a p s  n o t  a 

c o n v e n t i o n a l  m o d e  of navi g a t i o n ,  s a t i s f i e s  the l i b e r a l  a n d  

e x p a n s i v e  t i t l e  t e s t  of n a v i g a b i l i t y .

8. F l o a t p l a n e s  C o n s t i t u t e  P r o p e r  

E v i d e n c e  of N a v i g a b i l i t y  U n d e r  
J u d i c i a l  P r e c e d e n t s ,  A d m i n i s t r a t i v e  
D e c i s i o n s  I s s u e d  by A p p e l l e e s  
T h e m s e 1 u e s , a n d  F e d e r a l  S t a t u t e s  

a n d  R e g u l a t i o n s _____________________________

As m i g h t  be e x p e c t e d ,  the s p e c i f i c  i s s u e  on a p p e a l  

has n o t  h e r e t o f o r e  o e e n  a d d r e s s e d  by the f e d e r a l  c o u r t s .

Y e t  the r e l e v a n c e  of f l o a t p l a n e  use to d e t e r m i n e  a 

w a t e r w a y ' s  n a v i g a b i l i t y  for s o v e r e i g n  t i t l e  p u r p o s e s  1s 

m a n d a t e d  by a n a l o g o u s  j u d i c i a l  p r e c e d e n t s ,  f e d e r a l  s t a t u t e s ,  

r e g u l a t i o n s ,  the g o v e r n m e n t ' s  o w n  a d m i n i s t r a t i v e  d e c i s i o n s  

a n d  —  m o s t  i m p o r t a n t l y  -- the e x p a n s i v e  a n d  f l e x i b l e  n a t u r e  

of the g e n e r a l  f e d e r a l  s t a n d a r d  of n a v i g a b i l i t y  i t s e l f .

T h e  a n t e c e d e n t s  of the c u r r e n t  law of 

n a v i g a b i l i t y  go b a c k  to the e a r l y  p a r t  of the n i n e t e e n t h  

c e n t u r y .  E v e n  the e a r l i e s t  S u p r e m e  C o u r t  c a s e s  on the 

s u b j e c t  s t r e s s e d  t h a t  the test, of n a v i g a b i l i t y  w a s  d y n a m i c  

in n a t u r e .  I n d e e d ,  the sa m e  c a p a c i t y  for g r o w t h  and 

a c c o m m o d a t i o n  for s o c i e t a l  c h a n g e  t h a t  has b e e n  the h a l l m a r k  

of A m e r i c a n  c o n s t i t u t i o n a l  l a w  has f o r m e d  the t o u c h s t o n e  of
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the n a v i g a b i l i t y  test. The S u p r e m e  C o u r t  r e i t e r a t e d  this 

f u n d a m e n t a l  p o i n t  w h e n  it r e v i e w e d  the f i r s t  c e n t u r y  of 

n a v i g a b i l i t y  j u r i s p r u d e n c e  in U n i t e d  S t a t e s  v. A p p a l a c h i a n  

E l e c t r i c  P o w e r  C o . , 3 1 1  U.S. 37 7 ,  4 0 5 - 4 0 6  ( 1 9 4 0 ) :

" I t  is o b v i o u s  t h a t  the u s e s  to w h i c h  the 

s t r e a m s  m a y  be p u t  v a r y  f r o m  the c a r r i a g e  of o c e a n  

l i n e r s  to the f l o a t i n g  o u t  of log s ;  t h a t  the 

d e n s i t y  of t r a f f i c  v a r i e s  e q u a l l y  w i d e l y  f r o m  the 

b u s y  h a r b o r s  of the s e a c o a s t  to the s p a r s e l y  

s e t t l e d  r e g i o n s  of the w e s t e r n  m o u n t a i n s .  T h e  

t e s t  as to n a v i g a b i l i t y  m u s t  t a k e  t h e s e  v a r i a t i o n s  

i nto c o n s i d e r a t i o n .

" . . .  E a c h  a p p 1 i c a t i o n  of thi s t e s t  . . . i s  

a p t  to u n c o v e r  v a r i a t i o n s  a n d  r e f i n e m e n t s  w h i :h 

r e q u i r e  f u r t h e r  e l a b o r a t i o n ." (Fns. o m i t t e d ;  

e m p h a s e s  a d d e d . )

T h e  f i r s t  n a v i g a b i l i t y  c a s e s ,  w h i c h  d e a l t  w i t h  

a d m i r a l t y  r a t h e r  t h a n  t i t l e  d i s p u t e s ,  a n t i c i p a t e d  th a t  the

s t a n d a r d  m u s t  n e c e s s a r i l y  be f l e x i b l e  e n o u g h  to r e s p o n d  to

t e c h n o l o g i c a l  a n d  s o c i e t a l  c h a n g e s .  The l a n g u a g e  of The 

M o n  t e l l o , s u p r a , 87 U.S. (20 W a l l . )  at 4 4 1 - 4 4 2  is p r o p h e t i c  

in t h a t  r e g a r d :

"If [a w a t e r w a y ]  be c a p a b l e  in its n a t u r a l

s t a t e  of b e i n g  u s e d  f o r  p u r p o s e s  of c o m m e r c e ,  no

ma t t e r  i n w h i c h  m o d e  the c o m m e r c e  m a y  be 

c o n d u c t e d , 1t is n a v i g a b l e  in f a c t  a n d  b e c o m e s  in 

law a p u b l i c  r i v e r  or h i g h w a y .  V e s s e l s  of a n y



k i n d  t h a t  can f l o a t  u p o n  the w a t e r  . . . are or 

m a y  b e c o m e , the m o d e  b ^  w h i c h  a_ v a s t  c o m m e r c e  can 

be c o n d u c t e d , and i_c w o u l d  be a m i s c h i e v o u s  rule 

t h a t  w o u l d  e x c l u d e  ei t h e r  i n d e t e r m i  n i n g  the 

n a v i g a b i 11 ty of a r i v e r ." ( E m p h a s e s  a d d e d . )

L a t e r  S u p r e m e  C o u r t  d e c i s i o n s  a p p l y i n g  the 

n a v i g a b i l i t y  rule to s t a t e  s o v e r e i g n  t i t l e  d i s p u t e s  e c h o e d  

t h i s  s e n t i m e n t :

"T h e  ru l e  l o n g  s i n c e  a p p r o v e d  by th i s  c o u r t  

in a p p l y i n g  the c o n s t i t u t i o n  a n d  l a w s  of the 

U n i t e d  S t a t e s  is t h a t  s t r e a m s  and l a k e s  w h i c h  are 

n a v i g a b l e  in f a c t  m u s t  be r e g a r d e d  as n a v i g a b l e  in 

l a w  . . . a n d  f u r t h e r ,  t h a t  n a v i g a b i 1 i ty d o e s  n o t  

d e p e n d  on the p a r t i  c u l a r  m o d e  i n w h i c h  s u c h  use i s 

or m a y  be had . . . b u t  on the fact, if it be a 

fact, t h a t  the s t r e a m  in its n a t u r a l  and o r d i n a r y  

c o n d i t i o n  a f f o r d s  a c h a n n e l  for u s e f u l  c o m m e r c e . "  

(U n i t e d  S t a t e s  v. H o l t  S t a t e  B a n k , s u p r a , 2 7 0  U.S. 

a t  56; e m p h a s e s  a d d e d . )

T h e  C o u r t  e x p a n d e d  u p o n  t h i s  m o t i o n  in m o r e  r e c e n t  

c a s e s  u p h o l d i n g  U t a h ' s  s o v e r e i g n  c l a i m s  to the b e d s  of its 

l a k e s  a n d  r i v e r ? :

" [ A ] s the t i t l e  of a s t a t e  d e p e n d s  u p o n  the 

i s s u e ,  the p o s s i b i l i t i e s  of g r o w t h  a n d  f u t u r e  

p r o f i t a b l e  use a r e  n o t  to be i g n o r e d .  . . . T h e  

q u e s t i o n  r e m a i n s  o n e  of f a c t  as to the c a p a c i t y  of 

the r i v e r s  in t h e i r  o r d i n a r y  c o n d i t i o n  to m e e t  the



n e e d s  of c o m m e r c e  as t h e s e  m a y  a r i s e  in c o n n e c t i o n  

w i t h  the g r o w t h  of the p o p u l a t i o n ,  the 

m u l t i p l i c a t i o n  of a c t i v i t i e s ,  and the d e v e l o p m e n t  

of n a t u r a l  r e s o u r c e s . "  (U n i t e d  S t a t e s  v. U t a h , 

s u p r a , 2 8 3  U.S. a t  83.)

A n d  in U t a h  v. U n i t e d  S t a t e s , s u p r a , 4 0 3  U.S. at 11, the 

'Supreme C o u r t  e x p r e s s l y  r e j e c t e d  a n a r r o w  and f o r m a l i s t i c  

c o n s t r u c t i o n  of the n a v i g a b i l i t y  t e s t  p r o p o s e d  by the U n i t e d  

S t a t e s  t h a t  c l o s e l y  p a r a l l e l  the g o v e r n m e n t ' s  t h e o r y  here: 

" [ I ] t  is s u g g e s t e d  t h a t  [ t h e  ty p e  of 

h i s t o r i c a l  use of the G r e a t  S a l t  L a k e  r e l i e d  upon 

by U t a h ]  w a s  n o t  the use of the la k e  as a 

n a v i g a b l e  h i g h w a y  in the c u s t o m a r y  s e n s e  of the 

w o r d .  . . .  We t h i n k  t h a t  is an i r r e l e v a n t  

d e t a i l .  T h e  l a k e  w a j  u s e d  as a h i g h w a y  a n d  t h a t  

i s  t h e  g i s t  of the f e d e r a l  t e s t ." ( L m p h a s i s  

a d d e d . )

L i k e  The M o n t e l l o , the i n s t a n t  c a s e  c o n c e r n s  a 

c r a f t ,  c a p a b l e  of f l o a t i n g  u p o n  w a t e r ,  t h a t  i n d i s p u t a b l y  

f o r m s  a vit a l  link of A l a s k a n  c o m m e r c e .  As a l l u d e d  to in 

U n i t e d  S t a t e s  v. U t a h , f l o a t p l a n e s  have d e v e l o p e d  to s e r v e  

the s t a t e ' s  c i t i z e n r y  in a m u l t i t u d e  of w a y s ,  and the c r a f t  

a r e  w h o l l y  d e p e n d e n t  on w a t e r b o d i e s  s u c h  as S l o p b u c k e t  L a k e  

f o r  t h e i r  o p e r a t i o n .  F i n a l l y ,  the a p p r o a c h  e v i d e n c e d  by the 

d e c i s i o n  b e l o w  w a s  r e j e c t e d  in U t a h  v. U n i t e d  S t a t e s . T h e r e  

is no r e a s o n a b l e  d i s p u t e  t h a t  S l o p b u c k e t  L a k e  was and is 

u s e d  as a h i g h w a y  for t r a n s p o r t a t i o n ,  i . e . ,  for e x t e n s i v e
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f l o a t p l a n e  o p e r a t i o n s .  T h e  f e d e r a l  t i t l e  t e s t  d e m a n d s  no 

m o r e .

N o t a b l y ,  the U n i t e d  S t a t e s  has e m b r a c e d  t h ese 

p r i n c i p l e s  In Its o w n  a d m i n i s t r a t i v e  d e c i s i o n s .  A p p e a l  of 

D o y o n ,  L t d . , 86 I n t e r i o r  Dec. 6 9 2  (197 9 )  w a s  a d e c i s i o n  of 

the A l a s k a  N a t i v e  C l a i m s  A p p e a l  B o a r d .  The b o a r d ,  a p a r t  of

the U n i t e d  S t a t e s  D e p a r t m e n t  of the I n t e r i o r ,  was

e s t a b l i s h e d  to a d m i n i s t e r  the A l a s k a  N a t i v e  C l a i m s  

S e t t l e m e n t  Act. (43 U . S . C .  § 16 0 1  e t  seq., as i m p l e m e n t e d  

in 43 C . F . R .  §§ 2 6 5 0 . 0 - 1  - 2 6 5 0 . 8  and 43 C . F . R .  §§ 4 . 9 0 0 -  

4 . 9 1 3 . )  T i t l e  to the K a n d i k  and N a t i o n  R i v e r s ,  w h i c h  are 

t r i b u t a r i e s  to the Y u k o n , w a s  c o n t e s t e d .  T h e  i s s u e  was 

w h e t h e r  t h e s e  r i v e r s  w e r e  n a v i g a b l e .  If so, t h e y  p a s s e d  as 

s o v e r e i g n  l a n d s  to A l a s k a  u p o n  its a d m i s s i o n  to the U n i o n .

If n o n - n a v i g a b l e , the b e d s  of t h e s e  r i v e r s  r e m a i n e d

a v a i l a b l e  for f e d e r a l  c o n v e y a n c e  to N a t i v e  t r i b e s  or p r i v a t e

i nterests.

In a u n a n i m o u s  d e c i s i o n ,  the b o a r d  r e v e r s e d  the 

p r i o r  d e c i s i o n  of the B u r e a u  of L a n d  M a n a g e m e n t ,  a n o t h e r  

b r a n c h  of the D e p a r t m e n t  of the I n t e r i o r .  T r e  b o a r d  held 

t h a t  the K a n d i k  a n d  N a t i o n  R i v e r s  in A l a s k a  a r e  n a v i g a b l e  

for t i t l e  p u r p o s e s  a n d  t h e r e f o r e  h e l d  in t r u s t  fty the s t a t e .

R e l y i n g  on T h e  M o n t e l l o , the b o a r d  f i r s t  r e j e c t e d  

B L M ' s  n a r r o w  i n t e r p r e t a t i o n  of the n a v i g a b i l i t y  r u l e  and 

h e l d  t h a t  i n n o v a t i v e  c r a f t  c a p a b l e  of t r a v e l  on t h e s e  

i s o l a t e d  A l a s k a n  r i v e r s  " c o n s t i t u t e d  the c u s t o m a r y  m o d e s  of 

t r a d e  a n d  t r a v e l  in the t r i b u t a r i e s  of the M i d d l e - Y u k o n



area, and the use of t h e s e  w a t e r c r a f t  m a y  be a p p r o p r i a t e l y  

c o n s i d e r e d  in d e t e r m i n i n g  w h e t h e r  r i v e r s  in this a r e a  w e r e  

u s e d  or are s u s c e p t i b l e  of b e i n g  u s e d  as h i g h w a y s  of 

c o m m e r c e . "  (86 I n t e r i o r  Dec. at 7 0 5 . )  The b o a r d  e c h o e s  

U t a h  v. U n i t e d  S t a t e s , s u p r a , by s t a t i n g  t h a t  "to be 

n a v i g a b l e , a  r i v e r  m u s t  be so s i t u a t e d  and h a v e  s u c h  l e n g t h  

a n d  c a p a c i t y  as wi l l  e n a b l e  it to a c c o m m o d a t e  the p u b l i c  

g e n e r a l l y  as a m e a n s  of t r a n s p o r t a t i o n . "  ( I d . , at 708.) 

F i n a l l y ,  the b o a r d  c o n c l u d e d  its l e n g t h y  d e c i s i o n  by 

s p u r n i n g  B L M ' s  s u g g e s t i o n  t h a t  it a t t e m p t  to f a s h i o n  a 

b l a n k e t  s . a n d a r d  of n a v i g a b i l i t y :

" [ T h e  b o a r d ]  w i l l  n o t  u n d e r t a k e  to do w h a t  

the U n i t e d  S t a t e s  S u p r e m e  C o u r t  has n o t  a t t e m p t e d ,

i . e . ,  to d e f i n e  in p r e c i s e ,  c h e c k l i s t  f a s h i o n  the 

r e q u i r e m e n t s  for n a v i g a b i l i t y  of a b o d y  of w a t e r .

. . . C o n s i d e r a t i o n s  of f a c t u a l  d e t e r m i n a t i o n s  

m a d e  in o t h e r  c a s e s  can no m o r e  t h a n  a s s i s t  in the 

p r o c e s s .  Uni ted S t a t e s  v. U t a h , s u p r a , at 87:

'. . . E a c h  d e t e r m i n a t i o n  as to n a v i g a b i l i t y  m u s t  

s t a n d  on its o w n  f a c t s . ' "  ( I d . , at 7 0 S . )

A m i c i  s u g g e s t  t h a t  A n n e a l  of D o y o n ,  Ltd. c o r r e c t l y  s t a t e s  

and a p p l i e s  f e d e r a l  law. If the sa m e  r e a s o n i n g  is a p p l i e d  

in the p r e s e n t  cas e ,  it is d i f f i c u l t  to see how the r u l i n g  

b e l o w  can be s u s t a i n e d .

T u r n i n g  to t h o s e  c a s e s  w h i c h  ha v e  a d d r e s s e d  the 

q u e s t i o n  of a w a t e r w a y ' s  use by f l o a t p l a n e  or s i m i l a r  c r a f t ,  

the c o u r t s  ha v e  c h a r a c t e r i z e d  t h e m  as w a t e r c r a f t  c a p a b l e  of
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n a v i g a t i o n .  (Sep, e . g . ,  U n i t e d  S t a t e s  v. N o r t h w e s t  Air 

S e r v i c e ,  I n c . , 80 F . 2 d  8 0 4 ,  8 0 5  (9th Cir. 1935) ( s u g g e s t i n g  

in d i c t a  t h a t  s e a p l a n e ,  w h i l e  a f l o a t  on n a v i g a b l e  w a t e r s ,  a 

v e s s e l  w i t h i n  m a r i t i m e  j u r i s d i c t i o n  of U n i t e d  S t a t e s ) ;  

H u m b l e  Oil & R e f i n i n g  Co. v. Sun Oil C o . , 190 F . 2 d  191 (5th 

Cir. 1951) ( r e l i a n c e  in p a r t  cn e v i d e n c e  of s e a p l a n e  use to 

d e t e r m i n e  p u b l i c  c h a r a c t e r  of bed of w a t e r w a y ) ;  N a l c o  

C h e m i c a l  C o r p .  v. S h e a , 2 9 4  F . S u p p .  479 (E.D. La. 1968 ) ,  

a f f i r m e d  419 F . 2 d  572 (5 t h  Cir. 1969) ( o p e r a t i o n s  of 

s e a p l a n e  " m a r i t i m e "  in n a t u r e  so as to t r i g g e r  a p p l i c a t i o n  

of L o n g s h o r e m e n ' s  a n d  H a r b o r  W o r k e r s '  C o m p e n s a t i o n  Act ) ;  

L a m b r o s  S e a p l a n e  B a se, Inc. v. T h e  B a t o r y , 215 F . 2 d  228 (2d 

Cir. 1954) ( s e a p l a n e ,  w h e n  on the w a t e r ,  a m a r i n e  o b j e c t  

s u b j e c t  to m a r i t i m e  l a w ) ;  H u b s c h m a n  v. A n t i l l e s  A i r  B o a t s ,  

I n c . , 4 4 0  F . S u p p .  8 2 9 ,  8 4 0 - 8 4 1  (D.C. V i r g i n  I s l a n d s  1977) 

( s e a p l a n e  p e r f o r m s  c o m m e r c i a l  f u n c t i o n s  s i m i l a r  to m o r e  

c o n v e n t i o n a l  " y a t e r c r a f t " ); H a r k  v. A n t i l l e s  A i r  Boats,

I n c . , 355 F . S u p p .  683, 6 8 5  (D.C. V i r g i n  I s l a n d s  1973) 

( f l o a t p l a n e  a v e s s e l  f o r  p u r p o s e s  of n a v i g a t i o n a l  r u l e s  and 

a d m i r a l t y  j u r i s d i c t i o n ) ;  see a l s o  U n i t e d  S t a t e s  v.

C o m m o d o r e  P a r k , 3 2 4  U.S. 3 8 6 ,  3 8 9 - 3 9 2  (1945) 

( s e a p l a n e - c o n n e c t e d  o n s h o r e  f a c i l i t i e s  r e l a t e d  to c o m m e r c e  

a n d  n a v i g a t i o n ) ;  Rei n h a r d t  v. N e w p o r t  F l y i n g  S e r v i c e s  

C o r p . , 2 3 2  N.Y. 115, 133 N.E. 371 ( 1 921) ( f l o a t p l a n e s  

" v e s s e l s "  for p u r p o s e s  of a d m i r a l t y  j u r i s d i c t i o n ) ;  cf. 

S n i v e l y  v. S t a t e ,  167 W a s h .  385, 9 P . 2d 7 7 3  ( 1 9 3 2 ) . )
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A s i m i l a r  a p p r o a c h  is r e f l e c t e d  in f e d e r a l  

s t a t u t e s  a n d  r e g u l a t i o n s  c o n c e r n i n g  the legal s t a t u s  of such 

c r a f t .  (See, e . g . ,  33 U . S . C .  § 1 6 0 1 ( 1 )  ( I n t e r n a t i o n a l  

N a v i g a t i o n  R u l e s  A c t  of 1 9 7 7 ) ;  33 U . S . C .  § 2 0 0 3 ( a )  ( I n l a n d  

N a v i g a t i o n  R u l e s ) ;  43 C . F . R .  § 2 6 5 0 . 0 - 5  (B L M  r e g u l a t i o n s  

i m p l e m e n t i n g  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  d e f i n i n g  

" m a j o r  w a t e r w a y "  as o n e  h a v i n g  s i g n i f i c a n t  use "by 

w a t e r c r a f t ,  i n c l u d i n g  f l o a t p l a n e s  . . ."); 36 C . F . R .

§ 3 2 8 ( a )  ( r e q u i r i n g  t h a t  s e a p l a n e s  w h i l e  u p o n  w a t e r  o p e r a t e  

in a c c o r d a n c e  w i t h  m a r i n e  r u l e s  for p o w e r  b o a t s  a n d  o t h e r  

v e s s e l s ;  35 C . F . R .  § 1 1 1 . 1 6 0  ( e s t a b l i s h i n g  r u l e s  of 

n a v i g a t i o n  f o r  s e a p l a n e s  and r e l a t e d  c r a f t  on w a t e r s  w i t h i n  

P a n a m a  C a n a l ).)

A r u l i n g  t h a t  f l o a t p l a n e s  c o n s t i t u t e  r e l e v a n t  

e v i d e n c e  of n a v l g a D i l i t y  for t i t l e  p u r p o s e s ,  t h e r e f o r e ,  is 

b o t h  m a n d a t e d  u n d e r  a p p l i c a b l e  j u d i c i a l  p r e c e d e n t s  and 

c o n s i s t e n t  w i t h  a n a l o g o u s  f e d e r a l  s t a t u t e s ,  r e g u l a t i o n s  and 

admi ni st r a  ti ve d e t e r m i  nati o n s .

C. T h e  D i s t r i c t  C o u r t ' s  D e c i s i o n  Is 
P r e m i s e d  on T h r e e  S p e c i f i c  E r r o r s  

of Law_______________________________________

T h e  u l t i m a t e  h o l d i n g  of the d e c i s i o n  b e l o w  is 

p r e d i c a t e d  on t h r e e  b a s i c  legal c o n c l u s i o n s  -- e a c h  of w h i c h  

is l e g a l l y  I n c o r r e c t .  Of c r i t i c a l  i m p o r t a n c e  is the f a c t  

t h a t  this C o u r t  has a d d r e s s e d  t h e s e  i s s u e s  on p a s t  

o c c a s i o n s ,  r u l i n g  c o n t r a r y  to the d i s t r i c t  c o u r t  in each.



1. T h e  T i t l e  T e s t  of N a v i g a b i l i t y  is 
No M o r e  S t r i n g e n t  T h a n  the F e d e r a l  
C o m m e r c e  C l a u s e  S t a n d a r d  for 

P u r p o s e s  of t h i s  A p p e a l ________________

F i r s t ,  the d e c i s i o n  b e l o w  d r a w s  a m a j o r  

d i s t i n c t i o n  b e t w e e n  n a v i g a b i l i t y  for t i t l e  p u r p o s e s  and 

u n d e r  the C o m m e r c e  C l a u s e .  The l o w e r  c o u r t  s t r o n g l y  

s u g g e s t s  t h a t  w h i l e  e v i d e n c e  of f l o a t p l a n e  use w o u l d  be 

r e l e v a n t  in d e t e r m i n i n g  n a v i g a b i l i t y  for p u r p o s e s  of f e d e r a l  

j u r i s d i c t i o n  u n d e r  the C o m m e r c e  C l a u s e ,  it is w h o l l y  

i r r e l e v a n t  u n d e r  the t i t l e  test. T h i s  h o l d i n g  r e s u l t s  f r o m  

the c o u r t ' s  a p p a r e n t  b e l i e f  t h a t  the l a t t e r  s t a n d a r d  is 

m o r e  s t r i n g e n t  t h a n  the C o m m e r c e  C l a u s e  test. (563 F . S u p p .  

1 2 2 3 ,  1 2 2 6 - 1 2 2 7 . )

T h i s  C o u r t  s p e c i f i c a l l y  r e j e c t e d  t h a t  v i e w  in 

S t a t e  of O r e g o n  v. R i v e r f r o n t  P r o t e c t i v e  A s s n . , s u p r a , 6 7 2  

F .2d 792. T h e r e  the C o u r t  n o t e d  t h a t  t h e r e  a r e  b u t  t h r e e  

r e s p e c t s  in w h i c h  the two t e s t s  d i f f e r .  T h e  f i r s t  two, t h a t  

n a v i g a b i  -.der the C o m m e r c e  C l a u s e  m a y  a r i s e  a f t e r

s t a t e h o o d  a n d  as a r e s u l t  of r e a s o n a b l e  i m p r o v e m e n t s ,  a r e  

w h o l l y  i r r e l e v a n t  to the p r e s e n t  p r o c e e d i n g .  (672 F.2d at 

794 (fn. 1); see a l s o  Uni ted S t a t e s  v. A p p a l a c h i a n  P o w e r  

C o . , s u p r a , 311 U.S. a t  4 0 6 - 4 0 8 . )  The t h i r d  is t h a t  to 

s u p p o r t  f e d e r a l  r e g u l a t o r y  j u r i s d i c t i o n ,  a w a t e r w a y  m u s t  be 

a v a i l a b l e  f o r  1 n t e r s t a t e  t r a n s p o r t a t i o n . No s u c h  

r e q u i r e m e n t  e x i s t s  u n d e r  the f e d e r a l  t i t l e  test. ( Ibid. ; 

see a l s o  S i e r r a  P a c i f i c  P o w e r  Co. v. F e d e r a l  E n e r g y  

R e g u l a t o r y  C o m m . , 6 8 1  F . 2 d  1 1 3 4  (9th C1r. 1982) ( T r u c k e e

16.



R i v e r  n o n - n a v i g a b l e  for C o m m e r c e  C l a u s e  p u r p o s e s  due to lack 

of n a v i g a b l e  i n t e r s t a t e  l i n k ,  t h o u g h  p r o b a b l y  n a v i g a b l e  for 

t i t l e  p u r p o s e s ) . )

T h u s ,  the d i s t r i c t  c o u r t  e r r e d  in f i n d i n g  a m o r e  

s t r i n g e n t  s t a n d a r d  of n a v i g a b i l i t y  to be a p p l i c a b l e  for 

f e d e r a l  t i t l e  t e s t  p u r p o s e s  than for C o m m e r c e  C l a u s e  

j u r i s d i c t i o n .  E s t a b l i s h e d  c a s e  law d e m o n s t r a t e s  t h a t  the 

two s t a n d a r d s  a r e  f u n c t i o n a l l y  i n d i s t i n g u i s h a b l e  for 

p u r p o s e s  of th i s  a p p e a l .  A m i c i  c o n c u r s  in the d i s t r i c t  

c o u r t ' s  a p p a r e n t  b e l i e f  t h a t  e v i d e n c e  of f l o a t p l a n e  use is 

r e l e v a n t  in a s s e s s i n g  n a v i g a b i l i t y  u n d e r  the C o m m e r c e  C l a u s e .  

The sa m e  c o n c l u s i o n  l o g i c a l l y  f o l l o w s  r e g a r d i n g  the t i t l e  

t e s t  of n a v i g a b i l i t y .

2. T h e r e  is No R e q u i r e m e n t  t h a t  C r a f t  

O p e r a t e  P r i m a r i l y  on W a t e r  to 
S a t i s f y  the N a v i g a b i l i t y  S t a n d a r d ;
R a t h e r ,  the M o d e  of T r a n s p o r t a t i o n  

M u s t  S i m p l y  R e l y  on W a t e r  to 
C o n d u c t  its O p e r a t i o n s _________________

T h e  s e c o n d  m a j o r  f l a w  in the r e a s o n i n g  of the 

d i s t r i c t  c o u r t  is the d e t e r m i n a t i o n  t h a t  the n a v i g a b i l i t y  

t e s t  is ". . . l i m i t e d  to c o n s i d e r a t i o n  of m o d e s  of c o m m e r c e

t h a t  o p e r a t e  p r i m a r i 1 y on w a t e r .  T h a t  is, the m o d e  m u s t  be

p r i m a r i 1y w a t e r b o r n e  i n n a t u r e ." (563 F . S u p p .  at 12 2 7  ; 

e m p h a s e s  a d d e d . )

A m i c i  is u n a w a r e  of any p r i o r  d e c i s i o n  e n g r a f t i n g  

t h i s  r e q u i r e m e n t  u p o n  the f e d e r a l  t i t l e  t e s t  of

n a v i g a b i l i t y .  S i g n i f i c a n t l y ,  the l o w e r  c o u r t  c i t e s  no

a u t h o r i t y  in s u p p o r t  of its nov e l  p r o p o s i t i o n .
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In d e e d ,  it w o u l d  a p p e a r  t h a t  th i s  h o l d i n g  is 

i n c o n s i s t e n t  w i t h  p r i o r  d e c i s i o n s  of t h i s  and o t h e r  a p p e l l a t e  

c o u r t s .  T h e  l o g g i n g  c a s e s  a r e  p a r t i c u l a r l y  i n s t r u c t i v e .

T h i s  C o u r t  has r e p e a t e d l y  h e l d  t h a t  the t r a n s p o r t a t i o n  of 

l o g s  a n d  t i m b e r  p r o d u c t s  is s u f f i c i e n t  to p r o v e  

n a v i g a b i l i t y .  (S t a t e  of O r e g o n  v. R i v e r f r o n t  P r o t e c t i v e  

A s s n . , s u p r a , 6 7 2  F . 2 d  792; P u g e t  S o u n d  P o w e r  & L i g h t  Co. v. 

F e d e r a l  E n e r g y  R e g u l a t o r y  C o m m i s s i o n , 6 4 4  F . 2 d  785, 7 8 8 - 7 8 9  

( 9 t h  Cir. 1 9 8 1 ) ,  c e r t .  den. 4 5 4  U.S. 1 0 5 3  ( 1 9 8 1 ) ;  see a l s o  

U n i t e d  S t a t e s  v. A p p a l a c h i a n  E l e c t r i c  P o w e r  C o . , s u p r a , 311 

U.S. a t  4 0 5 ;  W i s c o n s i n  v. F e d e r a 1 P o w e r  C o m m . , 214 F.2d 3i4, 

3 3 6  (7th Cir. 1 9 5 4 ) ,  cer t .  den. 348 U.S. 8 8 3  ( 1 9 5 4 ) . )  Y e t  

w a t e r w a y s  w e r e  and a r e  c o m m o n l y  u s e d  to t r a n s p o r t  the s e  

p r o d u c t s  for o n l y  a p o r t i o n  of t h e i r  l e n g t h y  j o u r n e y  f r o m  

h a r v e s t  to m a r k e t .  F o r  e x a m p l e ,  it is u s u a l l y  n e c e s s a r y  to 

t r a n s p o r t  l o g s  and t i m b e r  by l a n d  f r o m  the l o g g i n g  site to 

a la k e  or r i v e r .  F o l l o w i n g  w a t e r  t r a n s p o r t ,  a n i m a l s  or 

m a c h i n e s  ha v e  c o m m o n l y  b e e n  u s e d  to m o v e  t h e s e  r e s o u r c e s  

o v e r l a n d  to t h e i r  u l t i m a t e  d e s t i n a t i o n .

T h e  h o l d i n g  of the l o w e r  c o u r t  is i n c o n s i s t e n t  

w i t h  t h e s e  a n d  s i m i l a r  r u l i n g s ,  a n d  w o u l d  s e v e r e l y  

c i r c u m s c r i b e  the f e d e r a l  t i t l e  t e s t  of n a v i g a b i l i t y .  As the 

S u p r e m e  C o u r t  o b s e r v e d  110 y e a r s  ago:

" [ T ] h e  c a p a b i l i t y  of use by the p u b l i c  for 

p u r p o s e s  of t r a n s p o r t a t i o n  a n d  c o m m e r c e  a f f o r d s  

the t r u e •c r i t e r i on of the n a v i g a b i l i t y  of a rive r ,  

r a t h e r  t h a n  the e x t e n t  a n d  m a n n e r  of t h a t  u s e . "
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(The M o n  tel 1o , s u p r a , 87 U.S. (20 W a l l . )  at 441; 

e m p h a s e s  a d d e d . )

The f a c t  t h a t  f l o a t p l a n e s  have u t i l i z e d  S l o p b u c k e t  La k e  as 

an i m p o r t a n t .a n d  i n d e e d  e s s e n t i a l  p a r t  of t h e i r  o p e r a t i o n s  

s a t i s f i e s  the a p p l i c a b l e  legal s t a n d a r d .

3. T h e  M e r e  F a c t  t h a t  the S t a t e s '
T i t l e  C l a i m s  M i g h t  " C o m p l i c a t e "
O t h e r  A d m i n i s t r a t i v e  P r o g r a m s  is No 

R e a s o n  to A b r o g a t e  A m i c i ' s  
S o v e r e i g n  T r u s t  R i g h t s _________ _________

F i n a l l y ,  the d i s t r i c t  c o u r t  e x p r e s s l y  b a s e d  its 

r u l i n g  on the " a b s u r d  r e s u l t "  t h a t  " w o u l d  no d o u b t  o c c u r "  if 

f l o a t p l a n e  u s e  w e r e  d e e m e d  r e l e v a n t  e v i d e n c e  of n a v i g a b i l i t y

for t i t l e  p u r p o s e s .  T h e  c o u r t  w e n t  on to s t a t e  t h a t  a

c o n t r a r y  r u l i n g  " w o u l d  s e v e r e l y  c o m p l i c a t e "  the la n d  

s e l e c t i o n  s c h e m e  e s t a b l i s h e d  for f e d e r a l  p r o p r i e t a r y  l a n d s  

u n d e r  two c o n g r e s s i o n a l  e n a c t m e n t s .  (563 F . S u p p .  a t  1227 

(fn. 5). )

A m i c i  do n o t  d e s i r e  to b e l a b o r  the o b v i o u s .  Y e t  

the a u o v e  lar.guagj of the d i s t r i c t  c o u r t  c o m p l e t e l y  i g n o r e s  

the f a c t  t h a t  \ ’r w a y s  s u c h  as S l o p b u c k e t  L a k e  f o r m  a 

f u n d a m e n t a l  e J u t e  of s t a t e  s o v e r e i g n t y .  (See M o n t a n a  v. 

U n i t e d  S t a t e s , s u p r a , 4 5 0  U.S. a t  551; B l o c k  v. N o r t h

D a k o t a , ____  U. S .   , 1 0 3  S . C t .  181 1 ,  18 2 6  ( O ' C o n n o r

d i s s e n t )  ( 1 9 8 3 ) ;  U n i t e d  S t a t e s  v. A r a n s o n , 6 9 6  F.2d 654, 

6 6 3 - 6 6 4  (9th Cir. 1 9 8 3 ) ;  W o o d r u f f  v. N o r t h  B l o o m f i e l d

G r a v e l  M i n i n g  C o . , 18 F. 7 5 3 ,  7 8 5 - 7 8 6  (9th Cir. 1 8 8 4 ) . )  The

v i t a l  i m p o r t a n c e  of t h e s e  s o v e r e i g n  l a n d s  to the s t a t e s  was 

o b s e r v e d  by the S u p r e m e  C o u r t  s o m e  50 y e a r s  ago:
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" D o m i n i o n  o v e r  n a v i g a b l e  w a t e r s  and p r o p e r t y  

in the soil u n d e r  t h e m  a r e  so i d e n t i f i e d  w i t h  the 

s o v e r e i g n  p o w e r  of g o v e r n m e n t  t h a t  a p r e s u m p t i o n  

a g a i n s t  t h e i r‘ s e p a r a t i o n  f r o m  s o v e r e i g n t y  m u s t  be 

i n d u l g e d ,  in c o n s t r u i n g  e i t h e r  g r a n t s  by the 

s o v e r e i g n  of the l a n d s  to be h e l d  in p r i v a t e  

o w n e r s h i p  or t r a n s f e r  of s o v e r e i g n t y  i t s e l f . "

(U n i t e d  S t a t e s  v. O r e g o n , s u p r a , 295 U.S. at 14.)

T h e  i m p o r t a n t  o b j e c t i v e s  of the A l a s k a  N a t i v e  

C l a i m s  S e t t l e m e n t  A c t  (43 U . S . C .  § 16 1 1  e t  seq . )  a n d  s i m i l a r  

l e g i s l a t i o n  c e r t a i n l y  c a n n o t  be i g n o r e d .  Yet r e j e c t i o n  of a 

s t a t e ' s  s o v e r e i g n  t i t l e  c l a i m s  to the b e d s  of its w a t e r w a y s  

s h o u l d  n o t  be r e j e c t e d  m e r e l y  on the f r a g i l e  p r e m i s e  t h a t  to 

do so m i g h t  " c o m p l i c a t e "  c e r t a i n  s t a t u t o r y  p r o g r a m s .  (See 

p a r t  Y (D ), i n f r a .) S u c h  a r e s u l t  w o u l d  c o n t r a v e n e  a c e n t u r y  

a n d  a h a l f  of f e d e r a l  law.

D. I m p o r t a n t  P u b l i c  P o l i c y
C o n s i d e r a t i o n s  R e q u i r e  T h a t  the 
S o v e r e i g n  S t a t e s  N o t  Be D i v e s t e d  of 
the B e d s  of T h e i r  V i t a l  W a t e r w a y s  

T h r o u g h  an E x c e s s i v e l y  N a r r o w  
I n t e r p r e t a t i o n  of " N a v i g a b i l i t y "

A m i d  h a v e  e a r l i e r  d e s c r i b e d  the e x t e n s i v e  n a t u r e  

of the n a t u r a l  r e s o u r c e s  t h a t  will l i k e l y  be a f f e c t e d  by the 

C o u r t ' s  r u l i n g  in t h i s  c a s e .  A l s o  d i s c u s s e d  a t  l e n g t h  a b o v e  

a r e  the l e gal p r i n c i p l e s  d e m o n s t r a t i n g  t h a t  the d i s t r i c t  

c o u r t  e r r e d  as a m a t t e r  of l a w  1n d i s r e g a r d i n g  e v i d e n c e  of 

f l o a t p l a n e  use 1n a p p l y i n g  the t i t l e  t e s t  of n a v i g a b i l i t y .

Y e t  w h a t  m u s t  n o t  be l o s t  in all th i s  are the 

p o l i c y  r a m i f i c a t i o n s  u n d e r l y i n g  the i s s u e  b e f o r e  the C _ u r t .
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To r u l e  t h a t  e v i d e n c e  of f l o a t p l a n e  use is i n a d e q u a t e  as a 

m a t t e r  of l a w  to e s t a b l i s h  s o v e r e i g n  t i t l e  w o u l d  do a g r e a t  

w r o n g  to the p u b l i c  for w h o m  t h e s e  l a n d s  are h e l d  in trust. 

Th e  w a t e r w a y s  of th i s  c o u n t r y  r e p r e s e n t  i m p o r t a n t  c o m m e r c i a l  

a r t e r i e s  a n d  r e s o u r c e s ,  o p p o r t u n i t i e s  for r e c r e a t i o n a l  

d i v e r s i o n  in o u r  i n c r e a s i n g l y  h e c t i c  s o c i e t y  and 

i r r e p l a c e a b l e  e n v i r o n m e n t a l  t r e a s u r e s .  T h e s e  a t t r i b u t e s  

h a v e  b e e n  r e p e a t e d l y  r e c o g n i z e d  in c a s e  law, s t a t u t e s  and 

a c a d e m i c  s t u d i e s .  (See, e . g . ,  I l l i n o i s  C e n t r a l  R a i l r o a d  v.

I l l i n o i s , 146 U.S. 387 ( 1 8 9 2 ) ;  G e n e s s e  C h i e f  v. F i t z h u g h , 53

U.S. (12 How . )  443, 4 5 4 - 4 5 6  ( 1 8 5 1 ) ;  C o a s t a l  Z o n e  M a n a g e m e n t  

Act, 16 U . S . C .  §§ 145 1 ,  1 4 5 3 - 1 4 6 4 ;  R. D e w s n u p ,  P u b l i c  A c c e s s  

R i g h t s  in W a t e r s  a n d  S h o r e l a n d s  ( 1 9 7 1 ) . )  To fail to 

r e c o g n i z e  the n a v i g a b i l i t y  of l a k e s  and r i v e r s  for tit l e  

p u r p o s e s  w o u l d  be to i m p o s e  s e r i o u s  r e s t r i c t i o n s  on t h e i r  

u s e  a n d  f o r e g o  the s a f e g u a r d s  of the p u b l i c  t r u s t  in w h i c h  

all n a v i g a b l e  w a t e r s  a r e  held. (E.g., I l l i n o i s  C e n t r a l  

R a i 1 r o a d  v. I l l i n o i s , s u p r a ; W o o d r u f f  v. N o r t h  B l o o m f i e l d  

G r a v e l  M i n i n g  C o . , s u p r a , 18 F. 753.)

E a r l y  in o u r  n a t i o n ' s  h i s t o r y ,  the c o u r t s

p e r c e i v e d  t h a t  m e c h a n i c a l  a n d  r i g i d  v i e w s  of n a v i g a b i l i t y  

w o u l d  h a v e  an u n t o w a r d  e f f e c t  on the p u b l i c  i n t e r e s t .  For 

e x a m p l e ,  A m e r i c a n  c o u r t s  q u i c k l y  r e j e c t e d  the s o - c a l l e d  

E n g l i s h  c o m m o n  law r u l e  l i m i t i n g  n a v i g a b l e  w a t e r s  to t h o s e  

in w h i c h  the t i d e  e b b e d  a n d  f l o w e d .  T h e y  did so b a s e d  on 

the i n e l u c t i b l e  v i e w  T h a t  t h i s  c o u n t r y ' s  c o u n t l e s s  i n l a n d  

n a v i g a b l e  w a t e r s ,  e n c o u n t e r e d  a n d  u t i l i z e d  in c o n j u n c t i o n

21.


