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A breakthrough 
for common sense

Alaska will spend ^ess for goods and services next 
year, but state government will remain a plenty big 
spender. That’s why the procurement reform bill that 
passed the Alaska Sen .;e last week is so important.

Currently, no standard set of procedures governs state 
business. Bidding and purchasing practices vary widely 
from department to department. This often leaves those 
doing business with the state frustrated and confused by 
the government’s idiosyncratic demands. It also pro­
vokes occasional charges that the state system is unfair 
and open to favoritism — like the favoritism charges 
that led to impeachment proceedings against Gov. 
Sheffield last summer and prompted the Senate to 
establish a special committee on procurement.

The committee, chaired by Sen. Jan Faiks of Anchor­
age, developed the procurement reform recommenda­
tions that became the basis for the legislation passed 
last week. With a few exceptions, bidding and buying 
procedures will become uniform under the direction of a 
state procurement officer.

Competitive bidding will be required for all contracts 
unless an agency can demonstrate that it faces an 
emergency. This means an end to most of the sole source 
contracting that state agencies and their favored contrac­
tors have used too often. (Unfortunately, one of the 
exceptions is the legislature itself, home of some of the 
juiciest sole source contracts.)

Procurement reform will not be without expense. New 
staff to monitor the state’s procurement activities, for 
example, will cost about $350,000 a year. But it should 
prove an investment in prudent management.

Wise spending and uniform business practices are 
hardly radical ideas. Sen. Faiks and her Senate col­
leagues have invoked some basic common sense, even if 
they did exempt the legislature. Now it’s up to the 
House to finish the job before this legislative session 
ends.
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TESTIMONY ON CS SB 341 (STATE PROCUREMENT PRACTICES AND PROCEDURES) 

To the Co-Chair, memb ers of the Committee:

My name is Dixie Hudish and I am here representing the Alaska State

I wish to address several concerns in this proposed biil we have 

before us. On page 3, lines 3,4,5 & 6 we see language that allows 

for the Univ. of Alaska Board of Regents to dopt regulations 

that are substantially equivalent to the regulations adopted by 

the Commissioner of Administration to implement this chapter.

In providing for this provision our question of concern is who will 

be monitoring the procurement practices of the Board of Regents 

to insure that their regulations are substantially equivalent?

The public? If one looks at the structure of the Board of Regents 

one realizes that they are not directly answerable to the legislature, 

that in fact their terms are for 6 years and can only be moved 

by formal impeachment procedures.

On page 5, lines 9 -13 provisions are also made for the Alaska 

Railroad as we have for the University of Alaska. Our question is 

how can we, the public, be insure that if this procurement bill is 

adopted that the Alaska Railroad Board will in fact change their

AFL-CIO
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existing policies in procurement to meet the regulations adopted 

under this bill? Clearly language needs to be written to insure 

the above.

We feel what was intended to be an all emcompasing bill for pro­

curement for this state, has instead, been "watered down" to only 

provide for changes in procurement by the Dept, of Transportation 

and the Dept. of Administration.

As it appears to us, if we have anothe jerious procurement problem 

such as the procurement situation the state found itself i n v o k e d  

in last summer in Fairbanks, it will be because we have not provided 

for a consistent unified code on procurment for all state agencies.

On page 5, -line 19 under Sec. 36 . 30.030, the new language provided 

for the court syrt.em now allows for the Administrative Director of 

the Court System to adopt procedures that are based on the competive 

principles established under this chapter and the procedures must 

be adopted to the Special needs of the judi cial branch.

If one were to look at the Court System Procurement Guidelines, as 

they now read, they would not meet the substantially equivalent 

standard but would certainly meet the broarder standard that this 

new language allows.

Throughout the court system guidelines, procurement for services, 

goods & construction are all defused together.
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Testimony on CS SB 341 

Dixie H u d i s h/ AFL-CIO

Under Competitive Sealed Bidding guidelines of the Court System, 

there is a provision if all bids are rejected the Director will 

determine whether it is in the Court Systems interest to solicit 

new bids, or to directly negotiate in which case the director would 

sign a bid waiver. If the Director authorizes direct negotiations

each bidder must be notified of the intent to negotiate and the

3 lowest bidders are given a reasonable opportunity to negotiate.

The negotiated con tract can be awarded only if the negotiated price 

is lower than the lowest rejected bid and it is the lowest negotiated 

price offered by an competitive o f f e r r e r . Now I ask you, if this 

doesn't sound like bid shoping?

Under the court system, debarrment is not mentioned but suspension 

is. Under this procurement bill, suspension is for 3 months and 

debarrment for 3 years. The Courst system allows only for suspension

and that being 2 years.

With these two examples given of the Court System Guidelines, 

we urge that the Court System, the Univ. of Alaska, Legislature,

Ak. Railroad fall under this procurement bill.

If there is not support for the above, we urge that you support the 

previous language under the Court System that will provide that 

the Court System must adopt regulations that are substantially 

equivalent to the regulations of this chapter.

In summoary, I would like to emphasize that a significant portion 

of public construction in Alaska is procured with State dollars by
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p o l i i i c . i l  s u b d i v i s i o n s  and  o t h e r  " g r a n t "  r e c i p i e n t s ,  y e t  t h i s  b i l l  

d o e s  n o t  r e q u i r e  a n y  g r a n t  o r  a p p r o p r i a t i o n  r e c i p i e n t  t o  u t i l i z e  p r o ­

c u r e m e n t  p r a c t i c e s  c o n s i s t e n t  w i t h  t h i s  p r o c u r e m e n t  h i l l .  ( S e e  p a g e  

5 1 ,  l i n e s  9 - 1 3 )  I f  o n e  w e r e  t o  r e s e a r c h  t h e  a b u s e  i n  c o n s t r u c t i o n ,  

p r o f e s s i o n a l  a n d  s e r v i c e  p r o c u r e m e n t ,  I ’m s u r e  one  wo u l d  f i n d  t h e  m a j o r ­

i t y  o f  a b u s e s  w i t h  t h e  v a r i o u s  e n t i t i e s  t h a t  a r e  no t  c o v e r e d  u n d e r  

t h i s  b i l l .  I f  s t a t e  d o l l a r s  a r e  s p e n t  by o t h e r s ,  t h e n  why n o t  i n s t i t u t e  

s i m i l a r  s a f e g u a r d s  on p r o c u r e m e n t  f o r  g r a n t  r e c i p i e n t s ?

Our  r e c o m m e n d a t i o n  i s  t h a t  a new s e c t i o n  be p r o v i d e d  t h a t  w i l l  r e q u i r e  

a ny  s t a t e  g r a n t  o r  a p p r o p r i a t i o n  r e c i p i e n t  t o  a d o p t  p r o c e d u r e s  t o  g o v e r n  

t h e  p r o c u r e m e n t  o f  s u p p l i e s ,  s e r v i c e s  and c o n s t r u c t i o n  t o  be s u b j e c t  

t o  r e g u l a t i o n s  a d o p t e d  by t h e  C o m m i s s i o n e r  o f  A d m i n i s t r a t i o n  i n  a c c o r ­

d a n c e  w i t h  t h i s  c h a p t e r .

F i n ally, one m u s t  k e e p  in m i n d  that this P r o c u r e m e n t  bill doe s  not 

give p r e f e r e n c e  to A m e r i c a n  c o m p a n i e s  over F o r e i g n  N a t i o n a l  c o m p a n i e s  

in the a w a r d i n g  of a p r o c u r e m e n t  con t r a ct .  Are we g o i n g  to w a i t  until 

w e  put our o w n  A m e r i c a n  c o m p a n i e s  out of b u s i n e s s  b e f o r e  w e  t i g h t e n  

up our c o m p e t i t i v e  b i d d i n g  c r i t e r i a ?  W e  p r e s e n t l y  h a v e  at least one 

C h i n e s e  c o m p a n y  and o t h e r  F o r e i g n  N a t i o n a l  c o m p a n i e s  b i d d i n g  on the 

B r a d l e y  La k e  p r o j e c t .  Are w e  g o i n g  to c o n t i n u e  to w a t c h  A m e r i c a n  c o n­

st r u c t i o n  c o m p a n i e s  g o  b a n k r u p t  w h i l e  F o r e i g n  N a t i o n a l  c o m p a n i e s  co m p e t e  

for our w ork?

A S H A  has b e e n  c o m p l e t e l y  r e m o v e d  fro m  the bill by the Senate. A S H A ' s
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p r i m a r y  c o n t e n t i o n  i s  t h a t  t h i s  b i l l  w i l l  c o n f l i c t  w i t h  f e d e r a l  s t a t u t e  

an d  w i l l  l e a d  t o  ASHA l o s i n g  f e d e r a l  m a t c h i n g  f u n d s .  Page  5 3 ,  l i n e 3 ,  

S e c t i o n  3 6 . 3 0 . 8 9 0  p r o v i d e s  f o r  a ny  c o n f l i c t .  We u r g e  t h i s  Co mmi t t e e  

t o  i n c l u d e  ASHA u n d e r  t h i s  p r o c u r e m e n t  b i l l .



B y  K o p o n e n

PROPOSED AMENDMENTS TO CSSB 341 - PROCUREMENT

P. Z  line 2. -

add "an added" between "as" & "factor". Delete "a"

P. Z  \ , line (o -

delete the word "sufficiently", add the word "thoroughly"

Page Z  1, line \<b -

delete "at least one person who is" and add "a majority of 

persons who are", delete the last word on line 4, "the"

Page Z  \, line \ Z

delete the rest of the sentence after the word "services" and 

put a period after "services".

P a g e Z  \ , line \ ~Z>

insert a new section ( d ) , and reletter existing (d) to 

(e) and reletter existing (e) and (f) accordingly to (f) 

and (g ).

(^) The consideration of price u nder of this section as a 

factor in the selection of architectural, engineering, and land s u r­

veying services may not exceed 20 percent of the scoring formula used 

in evaluating proposals. The state agency shall base the evalu a t i o n  

of price on a previously established schedule that objectively

correlates price with pc
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April 21, 1986

TO:

FROM:

SUBJECT:

THE H O N O R A B L E  K ATIE H U R L E Y  

CHAIRMAN, H O U S E  S TATE A F F A I R S  C O M M I T T E E  ,/

Warren W. Endicott, Executive Director 

Amend CSSB 341(Jud)am

This is to request amendment of CSSB 341(Jud)am, "The State 

procurement code" as it pertains to the Legislature.

Because of time constraints in the legislative branch and co. - 

savings by not always using the State contract award, it io 

requested that the language in AS 36.30.020 be amended as 

follows:

"Sec. 36.30.020. LEGISLATURE. The Legislative 

Council shall adopt procedures to govern the procurement of 

supplies, services, professional services, and construction 

by the legislature, legislators, and legislative agencies and 

committees. The procedures must be based on the competitive 

principles established under this chapter and must be adapted 

to the special needs of the legislative branch as determined 

by the Legislative Council [substantially equivalent to the 

procedures prescribed in this chapter]."

W W E :mm
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TO: L E G A L  SERVICES

FROM: REP. K A T I E  HURLEY, C H A I R

SUBJECT: CS F O R  CSSB341 (Judiciary) am

DATE: M A Y  1, 1986

House State A f fairs Committ-. a w o u l d  like the following 
amendments to CSSB 341 incorp o r a t e d  in a committee substitute. 
The committee substitute p a s s e d  out of our committee 
y esterday and if poss ible w e  w o u l d  like to be able to read 
this across the floor tomorrow morning. Thank you.

A m e n d m e n t s :

1. Page 5 - delete lines 15-19 and insert:

Sec. 36.30.020. LEGISLATURE. The Legislative Council 
shall adopt and p u blish procedures to govern the 
p rocurement  of supplies, services, profe ssional services 
and constr u c t i o n  b y  the legislative branch. The 
p rocedures must be b a s e d  on the competitive principles 
c onsistent w i t h  this chapter and m u s t  be adapted to the 
special needs of the legislative b ranch as determined by 
the L e g i s l a t i v e  Council.

Page 5, line 21, add after "adopt" - "and publish"

Page 5, line 24, delete " e s t a b l i s h e d  under" and repl ace 
w i t h  "consist ent with"

2. Page 55, lines 22-24: Afte r "grant" delete all mate rial
and insert the foll owing n e w  m a t e r i a l  to read:

means the furni shing of financial or other assistance by 
an agency to a p erson for a p u blic purpose authorized by 
law; it does not include an a w a r d  whose primary purpose 
is to p r ocure  goods or services for the direct 
a d m i n i s t r a t i o n  or ope ration of state government.



May 1. 1986 
Page 2

3. Page 2 1:

line 2 - add "an added" b e t w e e n  "as" & "factor." Delete 
"a".

line 6 - replace "sufficiently" w i t h  "thoroughly"

line 10 - delete "at least one person who is" and add "a 
m a j o rity of persons who are"

line 11 - delete "the"

line 12-13 - delete all w o r d i n g  after "surveying
services."

line 13 - insert a n e w  section (d) and re-letter remaining 
s e c t i o n s :

(d) The consider ation of price under (c) of this section 
as a factor in the selection of architectural,
engineering, and land surveying services m ay not exceed 
20 percent of the scoring formula used in evaluating
proposals. The state agency shall base the evaluation of 
price on a p revi ously e sta blished schedule that
objectively correlates price w i t h  points scored.

4. Page 10, line 20

delete: "No later than the time of opening of bids, the
apparent two lowest bidders" and

add: "Within 24 hours after opening of bids the apparent
low bidder"

5. Page 10, line 28 - delete the w o r d  "only".

6. Page 15, line 26 - after "incorporated" add "or qualified
to do business"

7. Page 54, line 14 - add new section:

Sec. 36.30.950. SEVERABILITY. If any provision of this 
act or any a pplication thereof to any person or 
circumstances is held  invalid, such invalidity shall not 
affect other provisions or appl i c a t i o n  of this act w h i c h  
can be given effect w i t h o u t  the invalid provisio n or
application, and to this end the provisions of this act 
are declared to be severable.
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Page 55, lines 22 - 24: After "grant" delete all material
and insert the following n e w  material to read:

means the furnishing of financial or other assistance by an
agency to a person for a public purpose authorized by law;
it does not include an award whose primar y purpose is to
procure goods or services for the direct administration or 
operation of state government. '
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FISCAL DETAIL________________________
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BRU: G enera l S e r v ic e s  & Supp ly
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EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING

FY 86 FY 87 FY 88 FY 89 FY 90 FY 91

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

Total operating 0 3 5 0 .0 3 6 7 .5 3 8 5 .9 4 0 5 .2

CAPITAL
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GENERAL FUND 

FEDERAL FUNDS 

OTHER 

TOTAL

0 3 5 0 .0 3 6 7 .5 3 8 5 .9 4 0 5 .2

0 3 5 0 .0 3 6 7 .5 3 8 5 .9 4 0 5 .2

POSITIONS:
FULL-TIM E 0 5 • 5 5 5
PART-TIME

TEMPORARY 0

ANALYSIS: Attach a separate page if necessary T h is  i s  a p r e l im in a ry  e s t im a te

o f  th e  c o s t s  o f  im plem enting  th e  b i l l  w ith  a J u ly  1 ,  1987 e f f e c t i v e  d a te . D uring  FY 8 7 , th e  
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Prepared  B y : R o b ert j .  L in k ____________________________^ ___________________ Phone: *>65-2250
Division: G eneral S e r v ic e s  & S u p p l j^ V  ~  Date: May 9 ,  1986r r   y '-j____

------
Approved by Commissioner: Tjdanor Andrews Date: May 9, 1986
Agency: Department of Administration________

Distribution (by Agency preparing fiscal note):

Legislative Finance 

Legislative Sponsor 

Requestor
Office of Management and Budget

Impacted Agency(ies) Page _j_ of _j_ Rev. 11/8/85
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By K o p o n e n

PROPOSED AMENDMENTS TO CSSB 341 - PROCUREMENT

P. 20, line 24 -

add "an added" between "as" & "factor". Delete "a"

P. 20, line 28 -

•delete the word "sufficiently", add the word "thoroughly" 

Page 21, line 4 -

delete "at least one p er son who is" and add "a majority of 

persons who are", delete the last word on line 4, "the"

Page 21, line 5 & 6

delete the rest of the sentence a fter the word "services'1 

put a period after "services".

Page 21, line 7

insert a n e w  section (d), and reletter existing (d) to

(e) and reletter existing (e) and (f) accordingly to (f) 

and (g ).

\ r o
(^) The consideration of price u nder T&Jr of this section as a

factor in the selection of architectural, engineering, and land s u r­

veying services may not exceed 20 percent of the scoring formula used 

in evaluating proposals. The state agency shall base the ev aluation 

of price on a previously established schedule that objectively

correlates price wit h  points scored.
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MEMORANDUM April 21, 1986

TO:

FROM:

SUBJECT:

THE HONORABLE KATIE HURLEY

CHAIRMAN, HOUSE STATE AFFAIRS COMMITTEE

Warren W. Endicott, Executive Director •'

Amend CSSB 341(Jud)am

This is to request amendment of CSSB 341(Jud)am, "The State

procurement code" as it pertains to the Legislature.

Because of time constraints in the legislative branch and cost 

savings by not always using the State contract award, it is 
requested that the language in AS 36.30.020 be amended as 

follows:

"Sec. 36.30.020. LEGISLATURE. The Legislative

Council shall adopt procedures to govern the procurement of 

supplies, services, professional services, and construction 
by the legislature, legislators, and legislative agencies and 

committees. The procedures must be based on the competitive
p rinciples established under this chapter and must be adapted

to the special needs of the legislative branch as determined 

by the Legislative Council [substantially equivalent to the 

procedures prescribed in this chapter]."

WWE:mm



FR O M  A S S O C I A T E D  G E N E R A L  
C O N T R A C T O R S

A M E N D M E N T S  

C S S B  3 4 1 (Jud) am

Pa g e  10, line 20 t h r o u g h  P a g e  12, line 1:

D e l e t e  a l l  m a t e r i a l

#2

Page 15, line 26-28:

D e l e t e :

"(4) is i n c o r p o r a t e d  u n d e r  t h e  laws o f  the state, is a 

sole p r o p r i e t o r s h i p ,  and the p r o p r i e t o r  is a r e s i d e n t  of  the 

s t a t e  o r  is a p a r t n e r s h i p ,  a n d  a l l  p a r t n e r s  are r e s i d e n t s  o f  the  

state; and"

#3

P a g e  16, line 8:

Ad d  a n e w  s u b s e c t i o n  (d)

*Xd) T h e  p r o v i s i o n s  of  (b) o f  t h i s  s e c t i o n  do n o t  a p p l y  t o  

c o n s t r u c t i o n  c o n t r a c t s  for h i g h w a y s  a n d  p u b l i c  w o r k s  if the 

c o n s t r u c t i o n  c o n t r a c t  e x c e e d s  $5,000."

#4

Page 51, line 20:

D e l e t e :

"(1) g r a n t s ; "

R e n u m b e r  f o l l o w i n g  s e c t i o n s  a c c o r d i n g l y .

#1



A f t e r  t h e  w o r d  "for" Delete:

"the U n i v e r s i t y  of A l a s k a , "

#7

P a g e  54, L i n e  21:

A f t e r  the w o r d  " A u t h o r i t y "  Delete:

"and the A l a s k a  R a i l r o a d  C o r p o r a t i o n ; "

#6

Page 54, Line 20:



F R O M  A R E C A

Amendment CSSB 341

52, after line 6, add a new item (13) to read:

(13) a c q u i s i t i o n s  or c o n t r a c t s  by u t i l i t i e s  w h o  

operate and maintain state facilities under contract with 

the A l a s k a  Power Authority.



z r e n K i t S

A M E N D M E N T  NO. 1

Change Page 10 Line 20

(a) W i t h i n  24 hours after opening of bids the apparent low b i d d e r  
[No later than the time of opening of bids the apparent two 
lowest bidders]

AM E N D M E N T  NO. 2

A d d  a n e w  section on page 54 line 14, r e n u mber succeeding 
sections

Sec. 36.30.950. SEVERABILITY. If any p r o v i s i o n  of this act or 
any a p plicat ion thereof to any p e r s o n  or circumstances is held 
invalid, such invalidity shall not affect other provisions or 
applic a t i o n  of this act w h i c h  can be given effect w i thout the 
invalid provi s i o n  or application, and to this end the provisions 
of this act are declared to be severable.

A M E N D M E N T  NO. 3

A d d  to Page 22, line 17

Sole source procurement m a y  not be u s e d  for construction.

J 1,



# 2

A M E N D M E N T S  

C S S B  341 (Jud) a m

A f t e r  "(a)" Delete:

"No l a t e r  t h a n  the t i m e  of"

A n d  insert:

" W i t h i n  5 w o r k i n g  d a y s  a f t e r  the"

#2
P a g e  10, L i n e  28:

A f t e r  t h e  w o r d  " s u b c o n t r a c t o r "  Delete: 

" only"

#1

Page 10, Line 20-23:

#3

P a g e  11, L i n e  15:

A. n e w  s u b s e c t i o n  (10) :

"(10) T h e  s u b c o n t r a c t o r  w a s  l i s t e d  as t h e  r e s u l t  o f  a c l e r i c a l  

error."

#4

Page 11, L i n e  15:

A  n e w  s u b s e c t i o n  (c):

"(c) T h e  l i s t i n g  o f  a s u b c o n t r a c t o r  b y  a p r i m e  c o n t r a c t o r  is 

n o t  an  e x p r e s s e d  o r  i m p l i e d  a c c e p t a n c e  of  a s u b c o n t r a c t o r ' s  b i d  

b y  a p r i m e  con t r a c t o r . "

R e n u m b e r  f o l l o w i n g  s e c t i o n s  a c c o r d i n g l y .

.V.W, o - »W • .-'.''.Vi.



u c 
TrO

D e l e t e :

"(4) is i n c o r p o r a t e d  u n d e r  t h e  laws o f  t h e  s t a t e , "

#6

P a g e  16, L i n e  8:

A d d  a n e w  s u b s e c t i o n  (d)

" (d) T h e  p r o v i s i o n s  of  (b) of t h i s  s e c t i o n  do n o t  a p p l y  to 

c o n s t r u c t i o n  c o n t r a c t s  for h i g h w a y s  a n d  p u b l i c  w o r k s  if the 

c o n s t r u c t i o n  c o n t r a c t  e x c e e d s  $5, 0 0 0 . "

#7

P a g e  51, L i n e  20: >

D e l e t e :

"(1) g r a n t s ; "  f e  

R e n u m b e r  f o l l o w i n g  s e c t i o n s  a c c o r d i n g l y .

#8

P a g e  54, L i n e  20:

A f t e r  the w o r d  "for" Delete:

"the U n i v e r s i t y  o f  A l a s k a , "

#9

Pa g e  54, L i n e  21:

A f t e r  t h e  w o r d  " A u t h o r i t y "  D e l ete:

"and t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n ; "

Page 15, Line 26-28:



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision D ate: ---------------
R E QUE S T____________________________________  FISCAL DETAIL___________________________

Bill/Resolution No.: C S  S B  3 4 1  ( F i n )  Agency Affected: D e p t  o f  A d m i n i s t r a t  i o n
Title : A c t  r e l a t i n g  t o  s t a t e ________  . G e n e r a l  S e r v i c e s  & S u d o I y

 p r o c u r e m e n t  p r a c t i c e s  & p r o c e d u r e s ________________________________________

sP°nsor : . R u l e s  b y  R e q u e s t ___________  Components : P u r c h a s i n g ________________
Requestor:

Date of Request:_______________________________  ____________________________________________

EX PENDITU RES/REVENU ES : (Thousands of Dollars)

O P E R A T IN G FY 86 FY 87 F Y  88 F Y  89 F Y  90 F Y  91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

T O T A L  O PE R A T IN G 3 5 0  .0 3 6 7 . 5 3 8 5 . 9  , 4 0 5 . 2 4 2 5 . 4

CAPITAL

REVENUE

FUNDING : (Thousands of Dollars)

GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

350 .0 367.5 385.9 405.2 425 .4

3 50 . n 7 fi 7  . 5 7 8 5  . 9 405 . 2 L _ L 2 ^ i _

POSITION S :

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS Attach a separate page if necessary

Prepared b y : 
D ivision: ,

.  /\y
S e n a t o r  J a n  F a i k s ,  C o - c h a i r m ait'____

S e n a t e  F i n a n c e  C o m m i t t e e X<\ \

Approved by Commissioner: 
Agency: _ _ _ _ _ _ _ _ _ _

A
Distribution (by Agency preparing tiscai note;: 

Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page. of

Phone: 
D ate: _

4 6 5 - 4 5 2 3  

' 4 / 1 / 6 5 ---

D ate:
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STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

R E O l ' E S T

Bill/Resolution N & S SB 341 ( J u d )
Title :State Procurement Practices

Revision Date: 
F I S C A L  D E T A I L ________________

Agency Affected: Public Safety 
B R U •' .Administration

Sponsor! Rul 6S Commi t te e  ~~ Components !
Requestor: In te r im  Lomm. on Procurem ent  ^
Date of Request: 1 /1 6 /8 6 ____________________ __________________

EXPENDITURFS/REVF.NUF.S : (Thousands of Dollars)

O P E R A T IN G FY  S6 FY  37 FY  S3 F Y  S9 F Y  90 | F Y  91
PERSONAL SERVICES 0 0 0 0 0 1 0
TRAVEL
CONTRACTUAL

_  . . . . .

SUPPLIES j 1
EQUIPMENT 1 l i
LAND & STRUCTURES 1 1 1 1 !
GRANTS. CLA IM S 1 t 1
M ISCELLANEOUS 1 1 1 1 1
T O T A L  O P E R A T IN G 0 0 0 o , 0 1 u

CAPITAL | | j | 1 ' I "  !

REVENUE . . ■ I |

FUNDING : (Thousands o f Dollars)

GENERAL FUND 0 1 0 0 0 0 0
FEDERAL FUNDS | 1 1
OTHER 1 ............ 1 ■ 1
TOTAL 1 1 " I

PO SITIO N S :

FULL-TIME
PART-TIME
TEMPORARY

1 1 1
1 1 1
1 • 1

ANALYSIS : Attach a separate page if necessary

Prepared b y : S id  LaMonica. Administrative QfTiceir Phnn„ . 4 6 5 -4 3 2 8
Division :I Publ  1C Safety        d;UC : 1/  l b / 8 b

Approved hv Commissioner/^ /
Agency: Public Safety______________

Date : £ £

Distribution (by Agency preparing tiscat note):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page--------  o f _____  10-25/S5



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision D ate: ---------------
R E Q U E S T  FISCAL DETAIL___________________________

Bill/Resolution N o .: CS SB 3 4 1  ( J u d )  Agency AfTected: D e p t  o f  T r a n s p o r t a t i o n
Tide:  r o l l i n g  t n  s t a t e  B R U : ________  a n d  P u b l i c  F a c i l i t i e s
 p r n r n r p i n o n t  p r a c t i c e s  & p r o c e d u r e s ________________________________________

s P°nsor: — R n .lp .s  h y . .R p .q n e .S t    Components : ________________________________
Requestor:____________________________________ ___________________________________________________
Date of Request: ____________________________________________

EXPENDI TURES/ REVENUES : (Thousands of Dollars)

O PER A T I N G FY 86 FY 87 F Y  83 FY 89 FY 90 F. 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &. STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

T O T A L  O P E R A T I N G 0 0 0 , 0 0

CAPITAL

REVENUE 0 0 0 0 0

FUNDING : (Thousands of Dollars)

GENERAL FUND 
FEDERALFUNDS 
OTHER 
TOTAL ______ Q___ o o . .  n  _

PO SITIO N S :

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : Attach a separate page if necessary

Prepared by: S e n a t o r  J a n  F a i k s ,  C o - c h a i r m a  
D ivision: S e n a t e  F i n a n c e  C o m m i t t e e  V|V.

• v

Approved by Commissioner: 
Agency: _ _ _ _ _ _ _ _ _ _ _

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page. of

Phone 
Date: .

D ate: ,

4654523

10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision D ate: ---------------
R E QUE S T  FISCAL DETAIL___________________________

Bill/Resoluiion N o . : CS SB 3 4 1  ( J u d )  Agency Affected: D e p t  o f  E n v i r o n m e n t a  1
TitJe : ____ Ant- r e l a t i n g  t o  s t a t e  BRU : _____________________ C o n s e r v a t i o n _

p r o c u r e m e n t  p r a c t i c e s  & p r o c e d u r e s ________________________________________

s Pcnsor : —Hn I t̂ ifi h y —Request -----------------  Components : ------------------------------------------------ -
Requestor: ____________________________________________
Date of Request: _____________________________________________

EX PEN DITURES/REVENU ES : (Thousands of Dollars)

OP ERATING FY 86 FY 87 FY 88 F Y  89 F Y  90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLES
EQUIPMENT
LAND &  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

’

T O T A L  O P E R A T I N G . 0 , .  ., .2  . , n . 9 _ ..9

CAPITAL 0 0 0 0 0

REVENUE - 0 0 0 0 0

FUNDING : (Thousands of Dollars)

GENERALFUND 
FEDERALFUNDS 
OTHER
TOTAL n 2________ n ------- n_____ . .

POSITION S :

FULLTIME
PART-TIME
TEMPORARY

ANALYSIS : Attach a separate page if necessary

Prepared by: S e n a t o r  J a n  F a i k s ,  C o - c h a i r m a
Division • S e n a t e  F i n a n c e  C o m m i t t e e  ' a ) 1

 1 _Approved by Commissioner: 
Agency: _________________

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page of

Phone:. 
D ate: _

46L-4523 

*471781—

D ate:

10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

R E QUE S T

Bill/Resolution N o .: CS SB 3 4 1  ( J u d  )
TitJe : — ft.C.t J.Sl?-til22- t o  s t a t e  .

Revision D ate: ---------------
FISCAL DETAIL____________________ ______

AgenCy Afr»otpH-D e o t  o f  N a t u r a l  R e s o u r c e s  
Br u : M a n a g e m e n t  & A d m i n i s t r a t i o n

s P°nsor: R u l e s  b v  R e q u e s t ___________  Components: A d m i n i s t r a t i v e  S e r v i c e s
R e q u e s to r___________________________________ ___________________________________________________
Date of Request: _______________________________ ___________________________________________________

EXPENDI TURES/ REVENUES : (T housands of Dollars)

OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 6~ U "  0 U

C APITAL . ■; ° ' 0 0 0 0

REVENUE Q ............,!?. . 0 0 0

FUNDING : (Thousands of Dollars)

GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL U d u 0 0—

PO SITIO N S :

FULLTIME
PART-TIME
TEMPORARY

ANALYSIS : Attach a separate page if necessary

✓

Prepared by: S e n a t o r  J a n  F a i k s ,  C o - c h a  i r m a n W
D ivision: S e n a t e  F i n a n c e  C o m m i t t e e  n C
Approved by Commissioner: 
Agency: _ _ _ _ _ _ _ _ _ _ _

Distribution (by Agency preparing fiscal no te;: 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of  Management and Budget 
Impacted Agency(ies) page. of

Phone 
Date: .

Date:

4 6 5 - 4 5 2 3
V - U 8 J .

10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision D ate: — ------------
R E QUE S T  FISCA L DETAIL________________ ___________

Bill/Resolution N o . : C S  S B  3 4 1  ( J u d )  Agency Affected: D e p t  o f  A d m i n i s t r a t i o n

TltJe : a r t -  r p l a t - i  n g  t-.o s t a t e ________  B R U : -  D i v  o f  A d m i n  S e r v i c e s
 p r o n i r e m e n t  p r a c t i c e s  & p r o c e d u r e s ________________________________________

Sponsor: R „ ] P q  h y  R p g u p s t  r nmr , n , c  A d m i n i s t r a t i v e  S e r v i c e s
Requestor:____________________________________ ___________________________________________________
Date of Request: _______________________________ ___________________________________________________

EXPENDI TURES/ REVENUES : (Thousands  of Dollars)

O P E R A T I N G F Y  86 FY 87 rY  88 FY 89 F Y  90 F Y  91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

T O T A L  O P E R A T I N G 0 0 0 0 0

! C a p i t a l 0 0 0 0 0

REVENUE 0 0 0 0 0

FUNDING : (Thousands of Dollars)

GENERALFUND 
FEDERALFUNDS 
OTHER 
TOTAL n g 0 ~ 1 ) u

POSITION S :

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : Attach a separate page if necessary

Prepared by: 8p.nflt.nr J a n  F a i k s  > 9 g ~ s- ^ iKglv n-
Division: S e n a t e  F i n a n c e .  C o m m i t t e e  . fav

Approved by Commissioner: 
Agency: _________________

Distribution (by Agency preparing fiscai note): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

\

page. of

Phone 
Date: .

Date: ,

4 6 5 - 4 5 2 3

4 / 1 / 8 6

10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision D ale: ---------------
R E Q U E S T  FISCAL DETA IL___________________________

Bill/Resolution N o .: CS SB 3 4 1  ( J u d )  Aopnrv A f r ^ n  • C o m m e rc e  & E c o n o m i c  D ev
T itle : A c t  r e l a t i n g  t o  s t a t e  PPTT. A l a s k a  S t a t e  H o u s i n g  A u t h o r i t y
_______ p r o c u r e m e n t  p r a c t i c e s  & p r o c e d u r e s _______________________________________

Sponsor Ru i e s  b v  R e q u e s t  Components • H o u s i n g  M a n a g e m e n t "
Requestor:____________________________________  ____________________________________________
Date of Request: _______________________________  ____________________________________________

E XPENDI TURES/ REVENUES : (T housands of Dollars)

O P E R A T I N G F Y  86 F Y  87 F Y  88 F Y  89 FY 90 F Y  91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
L AND &  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS •

T O T A L  O P E R A T I N G () 0 0 , 0 0

C A PITA L n Q 0 0 0

R E V E N U E 0 0 0 0 0

F U N D I N G  : (Thousands of Dollars)

GENERALFUND 
FEDERALFUNDS 
OTHER 
TOTAL n ______Q_____ 0

PO SITIO N S :

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : Attach a separate page if necessary

Prepared b y : 
Division : _

S e n a t o r  J a n  F a i k s ,  C o - c h a i r m a  
S e n a t e  F i n a n c e  C o m m i t t e e  ' f l j - T

Approved by Commissioner: 
Agency: _________________

\

Distribution (by Agency preparing fiscal no te;: 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page. of

Phone: 
D ate: _

4 6 5 - 4 5 2 3
4 / 1 / B 6

D ate:

10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Da te :
REQ UES T

Bill/Resolution N o . : C S S B  3 4 1  ( J u d )  
Ti t le : A c t  r e l a t i n g  t o  s t a t e

FISCAL DETAIL
C o m m u n i t y  S R e q i o n a l A f f a i r sAgency Affected:

BRU ; L o c a l  G o v t  A s s i s t a n c e ;
p r o c u r e m e n t  p r a c t i c e s  & p r o c e d u r e s  C h i l d  A s s i s t a n c e ,  D i s p l a c e d

_______  H o m e m a k e r s .  A d m i n  & S u p p o r t
Sponsor: ,_Rules by. Request
Requestor 
Date of Request:,

Component s  : G r a n t ~ . f i .  A r i m i  p . , C h i l d  C a r e ,
D i . s p . L a , c e , d —H o m o a u L c g j a
A d m i n  S e r v i c e s

EXPENDITURES/REVENUES ( T h o u s a n d s  o f D o lla rs )

O P E R A T IN G F Y  86 F Y  87 F Y  88 F Y  39 F Y  90 F Y  91
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLA IM S
MISCELLANEOUS
T O T A L  O P E R A T IN G 0 0 0 , 0 0

C A P IT A L

REVENUE

FUNDING (T h o u s a n d s  o f  D o lla rs )
GENERALFUND 
FEDERALFUNDS 
OTHER 
TOTAL n , .  1) .1 1  -

o 0

POSITIONS :

FULL-TIME
' PART-TIME
j TEMPORARY

ANALYSIS ; Attach a separate page if necessary

Prepared b y : 
Division: _

S e n a t o r  J a n  F a i k s ,  C o - c h a i r n v  
S e n a t e  F i n a n c e  C o m m i t t e e

A  1 /
rmcf op
T 7 T

Approved by Commissioner: 
Agency: _________________

Distribution (by Agency prepanng fiscal note); 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of  Management  and Budget  
Impacted Agency(ies) page. of

Phone 
Date :

Date:

4 6 5 - 4 5 2 3
4 / i / B ' b

10/25/85



STATE OF ALASKA 19S6 LEGISLATIVE SESSION
FISCAL NOTE

R E Q U E S T

CSSB 341 (Jud) amBil l /Resolut ion N o  
T i t l e : » a n Ar+ » - o 1 a t i n q  t o  s t a t e ~ p r o c u r e -  
mpnt pra c t ic e s  and procedures; and 

r o v i d i n o  t o r  an effective flats.,r~ 

pons o r i D n 1 q s 
Reques t or : House 
Date of Re ques t : ,  d / 1 8 / 8 6

P n m m if .t p p  h v  R p n u e s t  
S t a t e  A t r a i r s __________

F IS C A L  D E T A IL
R evision D a t e :

Public SafetyAgency A ffec ted : -------------------------
B R U  . DPS Adminis t r at i o n

C om po nen ts  :

E X P E N D IT U R E S / R E V E N U E S  : ( T h o u s a n d s  of D o lla rs )
O P E R A T IN G FY  86 | F Y  37 FY  88 F Y  S9 FY  90 FY  91

PERSONAL SERV ICES 1 1
TRAVEL 1 1 '
CONTRACTUAL 1 1
SUPPLIES 1 1
EQUIPMENT 1 1
LAND & STRUCTURES 1 1
GRANTS. CLA IM S 1 l
M ISCELLANEOUS 1 1
T O T A L  O P E R A T IN G 0 1 0 0 o o U

C A P IT A L

R E V E N U E

F U N D IN G  : (T h o u sa n d s  o f  D o lla rs )
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

0 0 0 0 0 0

U  ' n ... Q u —0 u

P O S I T I O N S  :

FULL-TIME
PART-TIME
TEMPORARY

1 1
i 1
1 1

A

AN. »^ YSI S  : Attach a separate page if necessary

Reviewing the de finition given for "sole source p r o c u r e m e n t s 1;, it appears that this 

Department w o u l d  need to w r i t e  mor e  RFP's. It does not require an additional person 

however the overall service response time to the field Divisions will be affected.

epared b y : 
Di v i s i on : ,

Sid LaMonica

A d m in i s t r a t i v e  S e r v i c e s — A

2 LApproved by Commi s s i one r : ___
Age nc y: Publ ic Safety T t

%

Phone 
D a te :

D a te :

Distribution (by Agency preparing fiscal no t e ) : 
Legislative Finanre 
Legislat ive Sponsor  
Requestor
Office of  Management  and Budget 
Impacted Agency(ies) page. of

4 6 5 -4 3 2 8
-4 / 1 8 / 8 6

4 /& IS 6

10/25/85



D EPAR T M E N T  OF PUBLIC SAFETY

POSITION PAPER - CSSB 341 (Jud)am 

SUPPORT 

April 18, 1986

CSSB 341 (Jud)am - An Act relating to state p r o c u r e m en t  practices and

procedures; and providing for an ef f e c t i v e  date."

The intent of the bill is to standardize p r o c u r e m e n t  practices 

throughout State government.

The bill will accomplish the above intent by clearly indicating w h a t  is 

required of State go vernment and by establ is h m e n t  of a Chief P r oc u rement 

O f f i c e r  to oversee the p r o c u rement operation.

Reviewing the definition given for "sole source p r o curements", it 

appears that this depar t me n t  w o u l d  need to w r i t e  mor e  RFPs. It does not 

require an additional person; however, the overall service response time 

to the field Divisions will be affected.



S E N A T E  J U D I C I A R Y  C O M M I T T E E  S U B S T I T U T E  
S E N A T E  B I L L  3 4 1  

S E C T I O N A L  A N A L Y S I S

( U n l e s s  o t h e r w i s e  i n d i c a t e d ,  " c o m m i s s i o n e r "  m e a n s  
c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n )

S E C T I O N  1 .  T h e  p u r p o s e s  o f  t h e  a c t  a r e  o u t l i n e d  t o  
i n c l u d e :  s i m p l i f i c a t i o n ,  c l a r i f i c a t i o n ,  m o d e r n i z a t i o n  o f
t h e  l a w s ;  c o n s i s t e n c y  a m o n g  t h e  b r a n c h e s  o f  g o v e r n m e n t ;  
i n c r e a s e d  p u b l i c  c o n f i d e n c e ;  f a i r  a n d  e q u i t a b l e  t r e a t m e n t  
o f  a l l  v e n d o r s ;  i n c r e a s e d  e c o n o m y  i n  s t a t e  p r o c u r e m e n t ;  
b r o a d - b a s e d  c o m p e t i t i o n ;  s a f e g u a r d s  f o r  t h e  m a i n t e n a n c e  o f  
a  p r o c u r e m e n t  s y s t e m  o f  q u a l i t y  a n d  i n t e g r i t y ;  a n d  
e l i m i n a t i o n  a n d  p r e v e n t i o n  o f  d i s c r i m i n a t i o n  i n  s t a t e  
c o n t r a c t i n g .

S E C T I O N  2 .  A n e w  c h a p t e r  i s  a d d e d  t o  AS  3 6  e n t i t l e d  
" S t a t e  P r o c u r e m e n t  C o d e . "

A r t i c l e  1 .  O r g a n i z a t i o n  o f  S t a t e  P r o c u r e m e n t .

S e c .  3 6 . 3 0 . 0 0 5 .  C e n t r a l i z a t i o n  o f  p r o c u r e m e n t  o f  s u p p l i e s  
a n d  s e r v i c e s  f o r  s t a t e  a g e n c i e s  i s  u n d e r  t h e  a u t h o r i t y  o f  
t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  a n d  t h e  c h i e f  
p r o c u r e m e n t  o f f i c e r .  P r o c u r e m e n t  o f  c o n s t r u c t i o n  a n d  
p r o c u r e m e n t s  t o  o r  d i s p o s a l s  f r o m  t h e  s t a t e  e q u i p m e n t  
f l e e t  a n d  t h e  c o n t r o l  o v e r  c o n s t r u c t i o n  a n d  t h e  s t a t e  
e q u i p m e n t  f l e e t  i s  u n d e r  t h e  c o m m i s s i o n e r  o f  
t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s .

T h e  U n i v e r s i t y  o f  A l a s k a  i s  s u b i e c t  t o  t h e  r e q u i r e m e n t s  o f  
S B  3 4 1 ,  b u t  h a s  i n d e p e n d e n t  a d m i n i s t r a t i v e  a u t h o r i t y  a n d  
t h e  a b i l i t y  t o  i s s u e  i t s  o w n  r e g u l a t i o n s  i m p l e m e n t i n g  t h e  
c h a p t e r  i n  c o n f o r m a n c e  w i t h  s t a t e  A P A  r e q u i r e m e n t s .

S e c .  3 6 . 3 0 . 0 1 0 .  T h e  c h i e f  p r o c u r e m e n t  o f f i c e r  i s  s e l e c t e d  
b y  t h e  c o m m i s s i o n e r ;  i s  r e s p o n s i b l e  f o r  p r o c u r e m e n t  o f  
s u p p l i e s  a n d  s e r v i c e s  f o r  a g e n c i e s  i n  t h e  e x e c u t i v e  
b r a n c h ;  i s  a  p a r t i a l l y  e x e m p t  e m p l o y e e ;  m u s t  h a v e  a  
m i n i m u m  o f  5 y e a r s  i n  p u b l i c  p r o c u r e m e n t ;  a n d  m a y  b e  
r e m o v e d  b y  t h e  c o m m i s s i o n e r  o n l y  f o r  c a u s e .  T h e  t e r m  o f  
o f f i c e  o f  t h e  C h i e f  P r o c u r e m e n t  O f f i c e r  i s  4 y e a r s .
D u t i e s  o f  t h e  C h i e f  P r o c u r e m e n t  O f f i c e r  a r e  e n u m e r a t e d .

S e c .  3 6 . 3 0 . 0 1 5 .  T h e  c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  
p u b l i c  f a c i l i t i e s  m a y  d e l e g a t e  t o  a n o t h e r  a g e n c y  t h e  
a u t h o r i t y  t o  c o n t r a c t  f o r  c o n s t r u c t i o n ,  a f t e r  w r i t t e n  
d e t e r m i n a t i o n  h a s  b e e n  m a d e  t h a t  t h e  a o e n c v  i s  c a p a b l e  o f  
i m p l e m e n t i n g  t h e  d e l e g a t e d  a u t h o r i t y .  T h e  c o m m i s s i o n e r  o f  
a d m i n i s t r a t i o n  m a y  d e l e g a t e  t o  a n  a g e n c y  t h e  a u t h o r i t y  t o  
c o n t r a c t  f o r  i t s  o w n  s u p p l i e s  a n d  s e r v i c e s  a f t e r  a  w r i t t e n



d e t e r m i n a t i o n  h a s  b e e n  m a d e  t h a t  t h e  a g e n c v  i s  c a p a b l e  o f  
i m p l e m e n t i n g  t h e  d e l e g a t e d  a u t h o r i t y .

T h e  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  o r  d i s p o s e  o f  s u r p l u s  
s u p p l i e s  m a y  n o t  b e  d e l e g a t e d .  A g e n c y  c o n t r a c t s  f o r  t h e  
s e r v i c e s  o f  l e g a l  c o u n s e l  m u s t  b e  a p p r o v e d  b y  t h e  
d e p a r t m e n t  o f  l a w .

T h e  B o a r d  o f  D i r e c t o r s  o f  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  
m u s t  a d o p t  p r o c e d u r e s  s u b s t a n t i a l l y  e q u i v a l e n t  t o ' t h e  
p r o c u r e m e n t  c o d e  a n d  r e g u l a t i o n s  a d o p t e d  b y  t h e  
c o m m i s s i o n e r .

S e c .  3 6 . 3 0 . 0 2 0 .  L e g i s l a t i v e  C o u n c i l  m u s t  a d o p t  p r o c e d u r e s  
w h i c h  a r e  s u b s t a n t i a l l y  e q u i v a l e n t  t o  t h e  p r o c u r e m e n t  
c o d e .

S e c .  3 6 . 3 0 . 0 3 0 .  T h e  a d m i n i s t r a t i v e  d i r e c t o r  o f  t h e  c o u r t  
s y s t e m  m u s t  a d o p t  p r o c e d u r e s  g o v e r n i n g  t h e  p r o c u r e m e n t  o f  ., 
s u p p l i e s ,  s e r v i c e s ,  p r o f e s s i o n a l  s e r v i c e s  a n d  c o n s t r u c t i o n  
b y  t h e  j u d i c i a l  b r a n c h .  T h e  p r o c e d u r e s  s h a l l  b e  b a s e d  
u p o n  t h e  c o m p e t i t i v e  p r i n c i p l e s  e s t a b l i s h e d  u n d e r  t h e  
c o d e ,  b u t  m a y  b e  a d a p t e d  t o  t h e  s p e c i a l  n e e d s  o f  t h e  
j u d i c i a l  b r a n c h  a s  d e t e r m i n e d  b y  t h e  a d m i n i s t r a t o r  o f  
c o u r t s .

S e c .  3 6 . 3 0 . 0 4 0 .  P r o c u r e m e n t  r e g u l a t i o n s  m u s t  b e  a d o p t e d  
b y  t h e  c o m m i s s i o n e r .

S e c .  3 6 . 3 0 . 0 5 0 .  A l i s t  o f  p e r s o n s  w h o  d e s i r e  t o  p r o v i d e  
s u p p l i e s ,  s e r v i c e s  o r  c o n s t r u c t i o n  i t e m s  t o  t h e  s t a t e  w i l l  
b e  e s t a b l i s h e d  a n d  m a i n t a i n  b y  t h e  c o m m i s s i o n e r .  E v i d e n c e  
o f  a  v a l i d  A l a s k a  b u s i n e s s  l i c e n s e  a n d  a  s t a t e m e n t  o f  t h e  
c o n t r a c t o r ' s  q u a l i f i c a t i o n s  m u s t  b e  s u b m i t t e d  t o  b e  
i n c l u d e d  o n  t h e  l i s t .  C o n s t r u c t i o n  c o n t r a c t o r s  m u s t  a l s o  
s u b m i t  a  v a l i d  c e r t i f i c a t e  o f  r e g i s t r a t i o n .  A b i e n n i a l  
f e e  w i l l  b e  c h a r g e d  t o  o f f s e t  t h e  c o s t  o f  a d m i n i s t e r i n g  
t h e  l i s t .  T h e  l i s t  m a y  b e  u s e d  b y  t h e  s t a t e  a g e n c i e s  i n  
p r o v i d i n g  n o t i c e  o f  i n t e n t  t o  m a k e  s m a l l  p u r c h a s e s .

S e c .  3 6 . 3 0 . 0 6 0 .  S p e c i f i c a t i o n  r e g u l a t i o n s  m u s t  b e  a d o p t e d  
b y  t h e  c o m m i s s i o n e r .  S p e c i f i c a t i o n s  m u s t  p r o m o t e  o v e r a l l  
e c o n o m y  f o r  t h e  p u r p o s e s  i n t e n d e d ,  e n c o u r a g e  c o m p e t i t i o n  
i n  s a t i s f y i n g  t h e  s t a t e ' s  n e e d s ,  a n d  m a y  n o t  b e  u n d u l y  
r e s t r i c t i v e .

S e c .  3 6 . 3 0 . 0 7 0 .  S u p p l y  m a n a g e m e n t  i s  u n d e r  t h e  a u t h o r i t y  
o f  t h e  c o m m i s s i o n e r  a n d  r e g u l a t i o n s  m u s t  b e  a d o p t e d  w h i c h  
g o v e r n  m a n a g e m e n t  o f  s u p p l i e s ,  s u r p l u s  s u p p l i e s  a n d  
t r a n s f e r  o f  e x c e s s  s u p p l i e s .

S e c .  3 6 . 3 0 . 0 8 0 .  T h e  d e p a r t m e n t  s h a l l  l e a s e  n e c e s s a r y  
s p a c e ,  a n d  c o n t r a c t  f o r  t h e  l e a s e  o f  s p a c e  f o r  t h e  u s e  o f  
t h e  s t a t e  o r  a n  a g e n c y .  A l e a s e  o r  c o n t r a c t  f o r  a  l e a s e



m a y  n o t  b e  f o r  a  p e r i o d  o f  o c c u p a n c y  g r e a t e r  t h a n  4 0  
y e a r s .  T h e  d e p a r t m e n t  m a y  e n t e r  i n l o  l e a s e - f i n a n c i n g  
a g r e e m e n t s ,  w h i c h  a r e  s u b j e c t  t o  a n n u a l  a p p r o p r i a t i o n .  I f  
t h e  d e p a r t m e n t  i n t e n d s  t o  e n t e r  i n t o  a  l e a s e  o r  l e a s e  
f i n a n c i n g  a g r e e m e n t  w i t h  a n  a n n u a l  r e n t  a n t i c i p a t e d  t o  
e x c e e d  5 1 , 0 0 0 , 0 0 0 ,  n o t i c e  m u s t  b e  p r o v i d e d  t h e  l e g i s l a t u r e  
f o r  a p p r o v a l .

A r t i c l e  2 .  C o m p e t i t i v e  S e a l e d  B i d d i n g .

S e c .  3 6 . 3 0 . 1 0 0 .  C o m p e t i t i v e  s e a l e d  b i d d i n g  i s  t h e  
p r e f e r r e d  m e t h o d  o f  c o n t r a c t i n g .  C o m p e t i t i v e  s e a l e d  
b i d d i n g  i s  n o t  r e q u i r e d  f o r  c e r t a i n  p u r c h a s e s ,  i n c l u d i n g  
p r o f e s s i o n a l  s e r v i c e s ,  w h i c h  a r e  i t e m i z e d .

S e c .  3 6 . 3 0 . 1 1 0 .  W h e n  c o m p e t i t i v e  s e a l e d  b i d d i n g  i s  u s e d ,  
a n  i n v i t a t i o n  t o  b i d  i s  i s s u e d  w h i c h  m u s t  i n c l u d e  t h e  d a t e  
b y  w h i c h  t h e  b i d  m u s t  b e  r e c e i v e d ,  p u r c h a s e  d e s c r i p t i o n ,  
a n d  a l l  c o n t r a c t u a l  t e r m s  a n d  c o n d i t i o n s .  S u b c o n t r a c t o r s  
m u s t  b e  l i s t e d .  E v i d e n c e  o f  a  v a l i d  A l a s k a  b u s i n e s s  
l i c e n s e  f o r  a l l  b i d d e r s  a n d  s u b c o n t r a c t o r s  m u s t  b e  
s u b m i t t e d  w h e n  r e s p o n d i n g  t o  t h e  I T B . A b i d d e r  f o r  
c o n s t r u c t i o n  c o n t r a c t s  m u s t  a l s o  s u b m i t  e v i d e n c e  o f  t h e  
b i d d e r ' s  r e g i s t r a t i o n  u n d e r  A S  0 8 . 1 8  a n d  e v i d e n c e  o f  
r e g i s t r a t i o n  f o r  e a c h  l i s t e d  s u b c o n t r a c t o r .

S e c .  3 6 . 3 0 . 1 1 5 .  W i t h i n  4 8  h o u r s  a f t e r  t h e  o p e n i n g  o f  
b i d s ,  e a c h  b i d d e r  s h a l l  s u b m i t  a  l i s t  o f  t h e  
s u b c o n t r a c t o r s  t h e  b i d d e r  p r o p o s e s  t o  u s e  i n  t h e  
p e r f o r m a n c e  o f  t h e  c o n t r a c t .  C o n d i t i o n s  u n d e r  w h i c h  a  
b i d d e r  m a y  s u b s t i t u t e  a  s u b c o n t r a c t o r  a r e  l i s t e d .  A 
b i d d e r  w h o  v i o l a t e s  t h i s  s e c t i o n  m a y  e i t h e r  h a v e  t h e  
c o n t r a c t  c a n c e l l e d ,  o r  a f t e r  n o t i c e  a n d  a  h e a r i n g ,  b e  
a s s e s s e d  a  p e n a l t y  i n  a n  a m o u n t  n o t  e x c e e d i n g  1 0 % o f  t h e  
v a l u e  o f  t h e  s u b c o n t r a c t  a t  i s s u e .

S e c .  3 6 .  3 0 . 1 2 0 .  B i d  s e c u r i t y  s h a l l  b e  r e c r u i r e d  f o r  a l l  
c o m p e t i t i v e  s e a l e d  b i d d i n g  f o r  c o n s t r u c t i o n  c o n t r a c t s  
w h i c h  e x c e e d  a n  a m o u n t  e s t a b l i s h e d  b y  r e g u l a t i o n .  B i d  
s e c u r i t y  m a y  b e  r e q u i r e d  f o r  o t h e r  t y p e s  o f  s u p p l i e s  a n d  
s e r v i c e s .

S e c .  3 6 . 3 0 . 1 3 0 .  P u b l i c  n o t i c e  o f  t h e  I T B  m u s t  b e  p r o v i d e d  
2 1  d a y s  b e f o r e  t h e  d a t e  f o r  t h e  o p e n i n g  o f  t h e  b i d ,  u n l e s s  
o t h e r w i s e  d e t e r m i n e d  i n  w r i t i n g  b y  t h e  c h i e f  p r o c u r e m e n t  
o f f i c e r ,  o r  t h e  c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  
f a c i l i t i e s  f o r  c o n s t r u c t i o n  o r  s t a t e  e q u i p m e n t  b i d s .
N o t i c e  o f  s o l i c i L a L i c n s  m u s t  b e  p u b l i s h e d  i n  t h e  A l a s k a  
A d m i n i s t r a t i v e  J o u r n a l .  T h e  s t a t e  i s  l i a b l e  f o r  f a i l i n g  
t o  s u b s t a n t i a l l y  c o m p l y  w i t h  t h e  n o t i c e  r e q u i r e m e n t s  o f  
t h i s  s e c t i o n .



S e c .  3 6 . 3 0 . 1 4 0 .  B i d  o p e n i n g  m u s t  b e  p u b l i c ,  i n  t h e  
p r e s e n c e  o f  w i t n e s s e s ,  a n d  r e l e v a n t  i n f o r m a t i o n  m u s t  b e  
r e c o r d e d ,  w h i c h  i s  o p e n  t o  p u b l i c  i n s p e c t i o n .  T h e  b i d s  
a r e  n o t  o p e n  f o r  p u b l i c  i n s p e c t i o n  u n t i l  a f t e r  a  n o t i c e  o f  
i n t e n t  t o  a w a r d  a  c o n t r a c t  h a s  b e e n  i s s u e d .

S e c .  3 6 . 3 0 . 1 5 0 .  T h e  p r o c u r e m e n t  o f f i c e r  m u s t  e v a l u a t e  
b i d s  b a s e d  o n  t h e  r e q u i r e m e n t s  s e t  o u t  i n  t h e  I T B .  T h e  
c r i t e r i a  u s e d  f o r  t h e  e v a l u a t i o n  o f  a n  a w a r d  m u s t  b e  
o b j e c t i v e l y  m e a s u r a b l e .  C r i t e r i a  m a y  n o t  b e  u s e d  i n  b i d  
e v a l u a t i o n  i f  t h e y  a r e  n o t  s e t  o u t  i n  t h e  I T B .

A c o n t r a c t  b a s e d  o n  t o t a l  o r  l i f e  c y c l e  c o s t s  m a y  b e  
a w a r d e d  o n l y  w h e n  t h e  c h i e f  p r o c u r e m e n t  o f f i c e r  o r  t h e  
c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  
d e t e r m i n e s  i n  w r i t i n g  t h a t  t h e  c o n t r a c t  p r o m o t e s  o v e r a l l  
e c o n o m y  f o r  t h e  p u r p o s e s  i n t e n d e d ,  e n c o u r a g e s  c o m p e t i t i o n ,  
i s  n o t  u n d u l y  r e s t r i c t i v e ,  a n d  i s  i n  t h e  b e s t  i n t e r e s t  o f  
t h e  s t a t e .

S e c .  3 6 . 3 0 . 1 6 0 .  B i d s  r e c e i v e d  a f t e r  t h e  b i d  d u e  d a t e  
i n d i c a t e d  o n  t h e  I T B  m a y  n o t  b e  a c c e p t e d  u n l e s s  t h e  d e l a y  
w a s  d u e  t o  a n  e r r o r  o f  t h e  c o n t r a c t i n g  a g e n c y .

C o r r e c t i o n  o r  w i t h d r a w a l  o f  i n a d v e r t e n t l y  e r r o n e o u s  b i d s  
b e f o r e  o r  a f t e r  b i d  o p e n i n g ,  o r  c a n c e l l a t i o n  o f  a w a r d s  o r  
c o n t r a c t s  b a s e d  o n  b i d  m i s t a k e s  s h a l l  b e  p e r m i t t e d  i n  
a c c o r d a n c e  w i t h  r e g u l a t i o n s  a n d  s u p p o r t e d  b y  w r i t t e n  
j u s t i f i c a t i o n .

S e c .  3 6 . 3 0 . 1 7 0 .  A w a r d s  t o  t h e  l o w e s t  r e s p o n s i b l e  a n d  
r e s p o n s i v e  b i d d e r  w h o s e  b i d  c o n f o r m s  i n  a l l  m a t e r i a l  
r e s p e c t s  t o  t h e  r e q u i r e m e n t s  a n d  c r i t e r i a  s e t  o u t  i n  t h e  
I T B  s h a l l  b e  p r o m p t l y  m a d e .  T h e  A l a s k a  b i d d e r  p r e f e r e n c e  
i s  e x p a n d e d  t o  a p p l y  t o  a l l  c o n s t r u c t i o n  c o n t r a c t s .  T h e  
l o w e s t  r e s p o n s i b l e  a n d  r e s p o n s i v e  A l a s k a n  b i d d e r  w i t h  a  
b i d  n o t  m o r e  t h a n  1 0 % h i g h e r  t h a n  t h e  l o w e s t  b i d  o f  a  
n o n r e s i d e n t  s h a l l  b e  a w a r d e d  t h e  c o n t r a c t .  A n  A l a s k a n  
b i d d e r  w h o  q u a l i f i e s  a s  a n  " e m p l o y m e n t  p r o g r a m "  s h a l l  b e  
g i v e n  p r e f e r e n c e  a l s o .

S e c .  3 6 . 3 0 . 1 9 0 .  M u l t i - s t e p  s e a l e d  b i d d i n g  i s  a l l o w e d  w h e n  
i t  i s  c o n s i d e r e d  i m p r a c t i c a l  t o  i n i t i a l l y  p r e p a r e  a  
d e f i n i t i v e  p u r c h a s e  d e s c r i p t i o n  t o  s u p p o r t  a n  a w a r d  b a s e d  
o n  p r i c e .  U n p r i c e d  t e c h n i c a l  o f f e r s  a r e  s u b m i t t e d ,  
f o l l o w e d  b y  a n  I T B  l i m i t e d  t o  t h e  b i d d e r s  w h o s e  o f f e r s  a r e  
d e t e r m i n e d  t o  b e  t e c h n i c a l l y  q u a l i f i e d  u n d e r  t h e  c r i t e r i a  
e s t a b l i s h e d .

A r t i c l e  3 .  C o m p e t i t i v e  S e a l e d  P r o p o s a l s .

S e c .  3 6 . 3 0 . 2 0 0 .  C o n t r a c t s  m a y  b e  a w a r d e d  b y  c o m p e t i t i v e  
s e a l e d  p r o p o s a l s  w h e n  t h e  c h i e f  p r o c u r e m e n t  o f f i c e r ,  o r



t h e  c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  
f o r  c o n s t r u c t i o n  a n d  s t a t e  e c u i p m e n t  f l e e t  c o n t r a c t s ,  
d e t e r m i n e s  i n  w r i t i n c r  t h a t  t h e  u s e  o f  c o m p e t i t i v e  s e a l e d  
b i d d i n g  i s  e i t h e r  n o t  p r a c t i c a b l e  o r  n e t  a d v a n t a g e o u s  t o  
t h e  s t a t e .

S e c .  3 6 . 3 0 . 2 1 0 .  R e q u e s t  f o r  p r o p o s a l s  m u s t  c o n t a i n  t h e  
s a m e  i n f o r m a t i o n  r e q u i r e d  f o r  I T B s .  T h e  s a m e  n o t i c e  
p r o v i s i o n s  f o r  I T B s  a p p l y  f o r  R F P s , A n  o f f e r o r  m u s t  l i s t  
t h e  s u b c o n t r a c t o r s  w i t h i n  4 8  h o u r s  a f t e r  t h e  d a t e  b y  w h i c h  
t h e  p r o p o s a l s  m u s t  b e  r e c e i v e d .  T h e  s a m e  d u t i e s  o f *  
b i d d e r s  u n d e r  I T B s  a p p l y  t o  c o m p e t i t i v e  s e a l e d  p r o p o s a l s .

S e c .  3 6 . 3 0 . 2 2 0 .  S t a n d a r d  o v e r h e a d  r a t e  e s t a b l i s h e d  b y  
a g e n c i e s  a n d  a p p l i c a b l e  t o  c o n t r a c t s  f o r  s u p p l i e s  a n d  
s e r v i c e s ,  m u s t  b e  i n c l u d e d  i n  a  R F P .

S e c .  3 , 6 .  3 0 .  2 3  0 . P r o p o s a l s  a r e  t o  b e  o p e n e d  i n  a  m a n n e r  
w h i c h  a v o i d s  d i s c l o s u r e  o f  c o n t e n t s  t o  c o m p e r i n g  o f f e r o r s  
d u r i n g  t h e  p r o c e s s  o f  n e g o t i a t i o n .  A r e g i s t e r  o f  
p r o p o s a l s  c o n t a i n i n g  t h e  n a m e  a n d  a d d r e s s  o f  e a c h  o f f e r o r  
s h a l l  b e  p r e p a r e d  a n d  o p e n  f o r  p u b l i c  i n s p e c t i o n  a f t e r  t h e  
t h e  n o t i c e  o f  i n t e n t  t o  a w a r d  a  c o n t r a c t  i s  i s s u e d .

S e c .  3 6 . 3 0 . 2 4 0 .  D i s c u s s i o n s  w i t h  r e s p o n s i b l e  o f f e r o r s ,  
w h o  s u b m i t  p r o p o s a l s  d e t e r m i n e d  t o  b e  r e a s o n a b l y  
s u s c e p t i b l e  o f  b e i n g  s e l e c t e d  f o r  a w a r d ,  m a y  b e  c o n d u c t e d  
f o r  t h e  p u r p o s e  o f  c l a r i f i c a t i o n  t o  a s s u r e  f u l l  
u n d e r s t a n d i n g  o f  a n d  r e s p o n s i v e n e s s  t o  t h e  s o l i c i t a t i o n  
r e q u i r e m e n t s .  O f f e r o r s  s h a l l  b e  a c c o r d e d  f a i r  a n d  e q u a l  
t r e a t m e n t  w i t h  r e s p e c t  t o  a n y  o p p o r t u n i t y  f o r  d i s c u s s i o n  
a n d  r e v i s i o n  o f  p r o p o s a l s .  R e v i s i o n s  m a y  b e  p e r m i t t e d  
a f t e r  s u b m i s s i o n s  a n d  b e f o r e  t h e  a w a r d  f o r  t h e  p u r p o s e  o f  
o b t a i n i n g  b e s t  a n d  f i n a l  o f f e r s .  T h e s e  d i s c u s s i o n s  a r e  
e x e m p t e d  f r o m  t h e  A l a s k a  O p e n  M e e t i n g s  l a w .

S e c .  3 6 . 3 0 . 2 5 0 .  A c o n t r a c t  u n d e r  c o m p e t i t i v e  s e a l e d  
p r o p o s a l s  s h a l l  b e  a w a r e d  t o  t h e  r e s p o n s i b l e  a n d  
r e s p o n s i v e  o f f e r o r  w h o s e  p r o p o s a l  i s  d e t e r m i n e d  i n  w r i t i n g  
t o  b e  t h e  m o s t  a d v a n t a g e o u s  t o  t h e  s t a t e  t a k i n g  i n t o  
c o n s i d e r a t i o n  p r i c e ,  t h e  e v a l u a t i o n  f a c t o r s  s e t  o u t  i n  t h e  
R F P ,  a n d  w h e t h e r  t h e  o f f e r o r  q u a l i f i e s  a s  a n  A l a s k a n  
B i d d e r  o r  i s  o f f e r i n g  t h e  s e r v i c e s  o f  a n  e m p l o y m e n t  
p r o g r a m .

S e c .  3 6 . 3 0 . 2 6 0 .  A c o n t r a c t  a w a r d e d  u n d e r  c o m p e t i t i v e  
s e a l e d  p r o p o s a l s  m u s t  c o n t a i n :  t h e  a m o u n t  o f  t h e
c o n t r a c t ;  t h e  d a t e  f o r  s u p p l i e s  t o  b e  d e l i v e r e d  o r  t h e  
t e r m  f o r  s e r v i c e s  t o  b e  p e r f o r m e d ;  a  d e s c r i p t i o n  o f  t h e  
s e r v i c e s  o r  s u p p l i e s  c o n t r a c t e d  f o r ;  a n d  a  c e r t i f i c a t i o n  
t h a t  s u f f i c i e n t  f u n d s  a r e  a v a i l a b l e  f o r  t h e  a m o u n t  o f  t h e  
c o n t r a c t .



S e c ,  3 6 . 3 0 . 2 7 0 .  S p e c i a l  p r o c e d u r e s  a p p l y  t o  c o n t r a c t s  
a w a r d e d  t o  a r c h i t e c t s ,  e n g i n e e r s ,  a n d  l a n d  s u r v e v o r s .
T h e s e  p r o v i s i o n s  o n l y  a p p l y  t o  c o n t r a c t s  n e g o t i a t e d  b y  t h e  
e x e c u t i v e  b r a n c h .

A r t i c l e  4 .  O t h e r  P r o c u r e m e n t  M e t h o d s .

S e c .  3 6 . 3 0 . 3 0 0 .  S o l e  s o u r c e  p r o c u r e m e n t s  m a y  o n l y  b e  
a w a r d e d  i f  i t  i s  d e t e r m i n e d  i n  w r i t i n g  t h a t  t h e r e  i s  o n l y  
o n e  s o u r c e  f o r  t h e  r e q u i r e d  s u p p l y ,  s e r v i c e  o r  
c o n s t r u c t i o n .  A s o l e  s o u r c e  p r o c u r e m e n t  m a y  n o t  b e  
a p p r o v e d  i f  a  r e a s o n a b l e  a l t e r n a t i v e  s o u r c e  e x i s t s .

S e c .  3 6 . 3 0 . 3 1 0 .  E m e r g e n c y  p r o c u r e m e n t s  m a y  b e  a u t h o r i z e d  
u n d e r  e m e r g e n c y  c o n d i t i o n s  w h e n  t h e r e  e x i s t s  a  t h r e a t  t o  
p u b l i c  h e a l t h ,  w e l f a r e ,  o r  s a f e t y ,  a n d  p r o c u r e m e n t  t h r o u g h  
c o m p e t i t i v e  s e a l e d  b i d s  o r  c o m p e t i t i v e  s e a l e d  p r o p o s a l s  i s  
i m p r a c t i c a b l e ,  o r  c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t ,  o r  t o  
p r o t e c t  p u b l i c  o r  p r i v a t e  p r o p e r t y .  A w r i t t e n  
d e t e r m i n a t i o n  o f  t h e  b a s i s  f o r  t h e  e m e r g e n c y  a n d  f o r  t h e  
s e l e c t i o n  o f  t h e  p a r t i c u l a r  c o n t r a c t o r  m u s t  b e  p r o v i d e d .

S e c .  3 6 . 3 0 . 3 2 0 .  S m a l l  p r o c u r e m e n t s  w h i c h  d o  n o t  e x c e e d  a n  
a g g r e g a t e  a m o u n t  o f  $ 5 , 0 0 0  s h a l l  b e  m a d e  w i t h  c o m p e t i t i o n  
t h a t  i s  p r a c t i c a b l e  u n d e r  t h e  c i r c u m s t a n c e s .  A c o n t r a c t  
f o r  p r o f e s s i o n a l  s e r v i c e s  t h a t  d o e s  n o t  e x c e e d  $ 2 5 , 0 0 0  m a y  
b e  m a d e  i n  a c c o r d a n c e  w i t h  r e g u l a t i o n s  a d o p t e d  b y  t h e  
c o m m i s s i o n e r .  N o t i c e  o f  s m a l l  p r o c u r e m e n t s  s h a l l  b e  
p r o v i d e d  t o  A l a s k a n  b i d d e r s  d e s i g n a t e d  b y  t h e  c o m m i s s i o n e r  
u n d e r  s e c t i o n  3 6 . 3 0 . 0 5 0 ( d ) .

A r t i c l e  5 .  C o n t r a c t  F o r m a t i o n  a n d  M o d i f i c a t i o n .

S e c .  3 6 . 3 0 . 3 4 0 .  I f  a  c o n t r a c t  c o n t a i n s  a  t e r m  t h a t  i s  i n  
c o n f l i c t  w i t h  a  s t a t e  s t a n d a r d  f o r m  c o n t r a c t  t e r m  o r  i f  a  
s t a n d a r d  t e r m  i s  d e l e t e d  o r  m o d i f i e d  b y  a  t e r m  t h a t  i s  n o t  
s t a n d a r d ,  t h e  c o n t r a c t  m u s t  b e  a p p r o v e d  b y  t h e  d e p a r t m e n t  
o f  l a w .

S e c ,  3 6 . 3 0 . 3 5 0 .  S o l i c i t a t i o n s  m a y  b e  c a n c e l l e d  o r  a n y  
b i d s  o r  p r o p o s a l s  m a y  b e  r e j e c t e d ,  i n  w h o l e  o r  i n  p a r t ,  o r  
t h e  d a t e  f o r  o p e n i n g  b i d s  o r  p r o p o s a l s  m a y  b e  d e l a y e d  a s  
m a y  b e  s p e c i f i e d  i n  t h e  s o l i c i t a t i o n ,  w h e n  i t  i s  i n  t h e  
b e s t  i n t e r e s t  o f  t h e  s t a t e .  T h e  r e a s o n s  f o r  c a n c e l l a t i o n ,  
r e j e c t i o n ,  o r  d e l a y  i n  o p e n i n g  b i d s  o r  p r o p o s a l s  s h a l l  b e  
m a d e  p a r t  o f  t h e  c o n t r a c t  f i l e .

S e c .  3 6 . 3 0 . 3 6 0 .  A w r i t t e n  d e t e r m i n a t i o n  o f  r e s p o n s i b i l i t y  
o f  a  b i d d e r  o r  o f f e r o r  s h a l l  b e  m a d e  b y  t h e  p r o c u r e m e n t  
o f f i c e r .



S e c .  3 6 . 3 0 . 3 6 2 .  T h e  p r o c u r e m e n t  o f f i c e r  m u s t  i s s u e  a  
w r i t t e n  s t a t e m e n t  e x p l a i n i n g  t h e  r e a s o n s  a  c o n t r a c t  w a s  
a w a r d e d  t o  a  p e r s o n  w h o  d o e s  n o t  r e s i d e  o r  m a i n t a i n  a  
p l a c e  o f  b u s i n e s s  i n  A l a s k a ,  i f  t h e  s u p p l i e s ,  s e r v i c e s ,  
p r o f e s s i o n a l  s e r v i c e s  o r  c o n s t r u c t i o n  c o u l d  h a v e  b e e n  
o b t a i n e d  f r o m  i n - s t a t e  s o u r c e s .

S e c .  3 6 . 3 0 . 3 6 5 .  A t  l e a s t  1 0  d a y s  b e f o r e  t h e  f o r m a l  a w a r d  
o f  a  c o n t r a c t  t h e  p r o c u r e m e n t  o f f i c e r  s h a l l  p r o v i d e  t o  
e a c h  b i d d e r  o r  o f f e r o r  n o t i c e  o f  i n t e n t  t o  a w a r d  a  
c o n t r a c t .

S e c .  3 6 . 3 0 . 3 7 0 .  A n y  t y p e  o f  c o n t r a c t  t h a t  w i l l  p r o m o t e  
t h e  b e s t  i n t e r e s t s  o f  t h e  s t a t e  m a y  b e  u s e d ,  e x c e p t  t h a t  
t h e  u s e  o f  a  c o s t - p l u s - a - p e r c e n t a g e - o f  c o s t  c o n t r a c t  i s  
p r o h i b i t e d .

S e c .  3 6 . 3 0 . 3 8 0 .  E x c e p t  w i t h  r e s p e c t  t o  c o n t r a c t s  a w a r d e d  
t h r o u g h  c o m p e t i t i v e  s e a l e d  b i d d i n g  o r  f i r m  f i x e d - p r i c e  
c o n t r a c t s ,  a  c o n t r a c t  t y p e  m a y  n o t  b e  u s e d  u n l e s s  i t  h a s  
b e e n  a p p r o v e d  i n  w r i t i n g  b y  t h e  p r o c u r e m e n t  o f f i c e r .

S e c .  3 6 .  3 0 .  3 9 0 .  U n l e s s ,  o t h e r w i s e  p r o v i d e d  b y  l a w ,  
m u l t i - t e r m  c o n t r a c t s  a r e  p e r m i t t e d ,  b u t  s u b j e c t  t o  
a v a i l a b i l i t y  a n d  a p p r o p r i a t i o n  o f  f u n d s .  W r i t t e n  
d e t e r m i n a t i o n  m u s t  s u p p o r t  m u l t i - t e r m  c o n t r a c t s .

W h e n  f u n d s  a r e  n o t  a p p r o p r i a t e d  o r  o t h e r w i s e  m a d e  
a v a i l a b l e  t o  s u p p o r t  c o n t i n u a t i o n  o f  p e r f o r m a n c e  i n  a  
s u b s e c m e n t  f i s c a l  p e r i o d s ,  t h e  c o n t r a c t  s h a l l  b e  
c a n c e l l e d .  T h e  c o n t r a c t o r  m a y  o n l y  b e  r e i m b u r s e d  f o r  t h e  
r e a s o n a b l e  v a l u e  o f  a n y  n o n r e c u r r i n g  c o s t s  i n c u r r e d ,  b u t  
n o t  a m o r t i z e d  i n  t h e  p r i c e  o f  t h e  s u p p l i e s  o r  s e r v i c e s  
d e l i v e r e d  u n d e r  t h e  c o n t r a c t  t h a t  a r e  n o t  o t h e r w i s e  
r e c o v e r a b l e .

S e c .  3 6 . 3 0 . 4 0 0 .  C o s t  o r  p r i c i n g  d a t a  m u s t  b e  s u b m i t t e d  
a n d  c e r t i f i e d  b y  c o n t r a c t o r s .  T h i s  d o e s  n o t  a p p l y  w h e n :  
t h e  c o n t r a c t  p r i c e  i s  b a s e d  o n  a d e q u a t e  p r i c e  c o m p e t i t i o n  
t h e  c o n t r a c t  p r i c e  i s  s e t  b y  l a w  o r  r e g u l a t i o n ?  o r  i t  i s  
d e t e r m i n e d  i n  w r i t i n g  t h a t  t h e  r e q u i r e m e n t s  o f  t h i s  
s e c t i o n  a r e  w a i v e d  a n d  t h e  r e a s o n s  f o r  w a i v e r  a r e  s t a t e d  
i n  w r i t i n g .

S e c .  3 6 . 3 0 . 4 1 0 .  T h e  s t a t e  h a s  t h e  r i g h t  t o  i n s p e c t  t h e  
p l a n t  o r  p l a c e  o f  b u s i n e s s  o f  a  c o n t r a c t o r  o r  
s u b c o n t r a c t o r  t h a t  i s  r e l a t e d  t o  t h e  p e r f o r m a n c e  o f  a  
c o n t r a c t  a w a r d e d  o r  t o  b e  a w a r d e d  b y  t h e  s t a t e .

S e c .  3 6 . 3 0 . 4 2 0 .  T h e  s t a t e  m a y  a u d i t  b o o k s  a n d  r e c o r d s  o f  
a  p e r s o n  w h o  h a s  s u b m i t t e d ,  c o s t  o r  p r i c i n g  d a t a  o r  
r e c e i v e s  a  c o n t r a c t .



S e c .  3 6 . 3 0 . 4 3 0 .  T h e  c o m m i s s i o n e r  s h a l l  a d o p t  r e g u l a t i o n s  
p e r m i t t i n g  t h e  i n c l u s i o n  o f  c l a u s e s  p r o v i d i n g  f o r  
a d j u s t m e n t s  i n  p r i c e s ,  t i m e  o f  p e r f o r m a n c e ,  o r  o t h e r  
c o n t r a c t  p r o v i s i o n s ,  a n d  a p p r o p r i a t e  r e m e d i e s .

S e c .  3 6 . 3 0 . 4 6 0 .  S t a n d a r d  c l a u s e s  i n  s t a t e  c o n t r a c t  m a v  b e  
m o d i f i e d  i f  s u p p o r t e d  b y  a  w r i t t e n  d e t e r m i n a t i o n  t h a t  
s t a t e s  t h e  c i r c u m s t a n c e s  j u s t i f y i n g  t h e  v a r i a t i o n .

S e c .  3 6 . 3 0 . 4 7 0 .  I f  t h e  c e r t i f i c a t i o n  o f  t h e  f i s c a l  
o f f i c e r  o r  o t h e r  r e s p o n s i b l e  o f f i c i a l  d i s c l o s e s  a  
r e s u l t i n g  i n c r e a s e  i n  t h e  t o t a l  p r o j e c t  b u d g e t  o r  t h e  
t o t a l  c o n t r a c t  b u d g e t ,  t h e  p r o c u r e m e n t  o f f i c e r  m a y  n o t  
e x e c u t e  t h e  c o n t r a c t  m o d i f i c a t i o n ,  c h a n g e  o r d e r ,  o r  
a d j u s t m e n t  i n  c o n t r a c t  p r i c e  u n l e s s  s u f f i c i e n t  f u n d s  a r e  
a v a i l a b l e ,  o r  t h e  s c o p e  o f  t h e  p r o j e c t  o r  c o n t r a c t  i s  
a d j u s t e d  t o  p e r m i t  t h e  d e g r e e  o f  c o m p l e t i o n  t h a t  i s  
f e a s i b l e  w i t h i n  t h e  t o t a l  p r o j e c t  b u d g e t  o r  t o t a l  c o n t r a c t  
b u d g e t  a s  i t  e x i s t e d  b e f o r e  t h e  c o n t r a c t  m o d i f i c a t i o n ,  
c h a n g e  o r d e r ,  o r  a d j u s t m e n t  i n  c o n t r a c t  p r i c e .

S e c .  3 6 . 3 0 . 4 8 0 .  C o s t  p r i n c i p l e  r e g u l a t i o n s  s h a l l  b e  
a d o p t e d .

A r t i c l e  6 .  P r o c u r e m e n t  R e c o r d s  a n d  R e p o r t s .

S e c .  3 6 . 3 0 . 5 0 0 .  P r o c u r e m e n t  r e c o r d s  s h a l l  b e  r e t a i n e d  a n d  
d i s p o s e d  o f  i n  a c c o r d a n c e  w i t h  r e c o r d s  r e t e n t i o n  
g u i d e l i n e s  a n d  s c h e d u l e s  a p p r o v e d  b y  t h e  s t a t e  a r c h i v i s t .

S e c .  3 6 . 3 0 . 5 1 0 .  A c o n t r a c t  f i l e  o p e n  f o r  p u b l i c  
i n s p e c t i o n  m u s t  b e  k e p t  b y  t h e  c o m m i s s i o n e r  a n d  t h e  
c o n t r a c t i n g  a g e n c y  f o r  e a c h  c o n t r a c t  a w a r d e d  u n d e r  
c o m p e t i t i v e  s e a l e d  p r o p o s a l s .  T h e  f i l e  k e p t  b y  t h e  
c o m m i s s i o n e r  s h a l l  c o n t a i n  a  s u m m a r y  o f  t h e  i n f o r m a t i o n  i n  
t h e  f i l e  o f  t h e  c o n t r a c t i n g  a g e n c y .

S e c .  3 6 . 3 0 . 5 2 0 .  T h e  c o m m i s s i o n e r  s h a l l  m a i n t a i n  f o r  a t  
l e a s t  5 y e a r s  a  r e c o r d  l i s t i n g  a l l  s o l e  s o u r c e  a n d  
e m e r g e n c y  p r o c u r e m e n t  c o n t r a c t s . A n  a g e n c y  w h i c h  h a s  
d e l e g a t e d  p r o c u r e m e n t  a u t h o r i t y  s h a l l  b y  O c t o b e r  1 ,  o f  
e a c h  y e a r ,  s u b m i t  r e c o r d s  o f  a l l  s o l e  s o u r c e  a n d  e m e r g e n c y  
p r o c u r e m e n t  c o n t r a c t s  t o  t h e  c o m m i s s i o n e r .

S e c .  3 5 . 3 0 . 5 3 0 .  P r o c u r e m e n t  i n f o r m a t i o n  i s  p u b l i c  e x c e p t  
a s  o t h e r w i s e  p r o v i d e d  b y  l a w .

S e c .  3 6 . 3 0 . 5 4 0 .  T h e  c o m m i s s i o n e r  s h a l l  b i e n n i a l l y  r e p o r t  
t o  t h e  l e g i s l a t u r e  c o n c e r n i n g  p r o c u r e m e n t s  b y  a g e n c i e s .



A r t i c l e  7 . L e a a l  a n d  C o n t r a c t u a l  R e m e d i e s .

S e c .  3 6 . 3 0 . 5 6 0 .  A n  i n t e r e s t e d  p a r t y  m a y  p r o t e s t  t h e  a w a r d  
o f  a  c o n t r a c t ,  t h e  p r o p o s e d  a w a r d  o f  a  c o n t r a c t ,  o r  a  
s o l i c i t a t i o n  f o r  g o o d s ,  s e r v i c e s  o r  c o n s t r u c t i o n .  T h e  
p r o t e s t  s h a l l  b e  f i l e d  w i t h  t h e  p r o c u r e m e n t  o f f i c e r  o f  t h e  
c o n t r a c t i n g  a g e n c y  i n  w r i t i n g  a n d  m u s t  c o n t a i n  s p e c i f i e d  
i t e m s .

S e c .  3 6 . 3 0 . 5 6 5 .  T i m e  d e a d l i n e s  f o r  f i l i n g  p r o t e s t s  a r e  
s p e c i f i e d .

S e c .  3 6 . 3 0 . 5 7 0 .  N o t i c e  o f  a  p r o t e s t  s h a l l  i m m e d i a t e l y  b e  
g i v e n  t o  t h e  c o n t r a c t o r  i f  a  c o n t r a c t  h a s  b e e n  a w a r d e d  o r ,  
i f  n o  a w a r d  h a s  b e e n  m a d e ,  t o  a l l  i n t e r e s t e d  p a r t i e s .

S e c .  3 6 . 3 0 . 5 7 5 .  I f  a  p r o t e s t  i s  f i l e d  b e f o r e  a  c o n t r a c t  
i s  a w a r d e d ,  t h e  a w a r d  m a y  b e  m a d e  u n l e s s  t h e  p r o c u r e m e n t  
o f f i c e r  o f  t h e  c o n t r a c t i n g  a g e n c y  d e t e r m i n e s  i n  w r i t i n g  
t h a t :  a  r e a s o n a b l e  p r o b a b i l i t y  e x i s t s  t h a t  t h e  p r o t e s t
w i l l  b e  s u s t a i n e d ?  o r  s t a y  o f  t h e  a w a r d  i s  n o t  c o n t r a r y  t o
t h e  b e s t  i n t e r e s t s  o f  t h e  s t a t e .

S e c .  3 6 . 3 0 . 5 8 0 .  A w r i t t e n  d e c i s i o n  b y  t h e  p r o c u r e m e n t  
o f f i c e r  o f  t h e  c o n t r a c t i n g  a g e n c y  s h a l l  b e  i s s u e d  w i t h i n
1 4  d a y s  a f t e r  a  p r o t e s t  h a s  b e e n  f i l e d ,  u n l e s s  t h e  t i m e  i s
e x t e n d e d  u p  t o  2 6  d a y s  f o r  g o o d  c a u s e .  N o t i c e . s h a l l  b e  
s e n t  t o  t h e  p r o t e s t e r .  I f  a  d e c i s i o n  i s  n o t  m a d e  b y  t h e  
d u e  d a t a ,  t h e  p r o t e s t e r  m a y  p r o c e e d  a s  i f  t h e  p r o c u r e m e n t  
o f f i c e r  h a d  i s s u e d  a  d e c i s i o n  a d v e r s e  t o  t h e  p r o t e s t e r .

S e c .  3 6 . 3 0 . 5 8 5 .  I f  t h e  p r o c u r e m e n t  o f f i c e r  s u s t a i n s  a  
p r o t e s t  t h e  p r o c u r e m e n t  o f f i c e r  s h a l l  i m p l e m e n t  a n  
a p p r o p r i a t e  r e m e d y .

S e c .  3 6 . 3 0 . 5 9 0 .  A n  a p p e a l  f r o m  a  d e c i s i o n  o f  a  
p r o c u r e m e n t  o f f i c e r  o n  a  p r o t e s t  m u s t  b e  f i l e d  w i t h  t h e  
a p p r o p r i a t e  c o m m i s s i o n e r  w i t h i n  5 d a y s  a f t e r  t h e  d e c i s i o n  
i s  r e c e i v e d  b y  t h e  p r o t e s t e r .

S e c .  3 6 . 3 0 . 5 9 5 .  T h e  p r o c u r e m e n t  o f f i c e r  s h a l l  i m m e d i a t e l y  
g i v e  n o t i c e  o f  a n  a p p e a l  t o  t h e  c o n t r a c t o r  i f  a  c o n t r a c t  
h a s  b e e n  a w a r d e d ,  o r ,  i f  n o  a w a r d  h a s  b e e n  m a d e ,  t o  a l l  
i n t e r e s t e d  p a r t i e s .

S e c .  3 6 . 3 0 . 6 0 0 .  I f  a  p r o t e s t  a p p e a l  i s  f i l e d  b e f o r e  a  
c o n t r a c t  i s  a w a r d e d  a n d  t h e  a w a r d  w a s  s t a y e d ,  t h e  f i l i n g  
o f  t h e  a p p e a l  a u t o m a t i c a l l y  c o n t i n u e s  t h e  s t a y  u n t i l  t h e  
c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  t r a n s p o r t a t i o n  a n d  
p u b l i c  f a c i l i t i e s  m a k e s  a  w r i t t e n  d e t e r m i n a t i o n  t h a t  t h e  
a w a r d  o f  t h e  c o n t r a c t  i s  n e c e s s a r y  t o  p r o t e c t  s u b s t a n t i a l  
i n t e r e s t s  o f  t h e  s t a t e .



S e c .  3 6 . 3 0 . 6 0 5 .  T h e  p r o c u r e m e n t  o f f i c e r  o f  t h e  
c o n t r a c t i n g  a g e n c y  s h a l l  f i l e  a  c o m p l e t e  r e p o r t  o n  t h e  
p r o t e s t  a n d  d e c i s i o n  w i t h  t h e  c o m m i s s i o n e r  o f  
a d m i n i s t r a t i o n  o r  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  
w i t h i n  7 d a y s  a f t e r  a  p r o t e s t  a p p e a l  i s  f i l e d .  T h e  
p r o t e s t e r  a n d  a l l  i n t e r e s t e d  p a r t i e s  t h a t  h a v e  r e q u e s t e d  a  
c o p y  o f  t h e  a p p e a l  s h a l l  b e  f u r n i s h e d  o n e .  T h e  p r o t e s t e r  
m a y  f i l e  c o m m e n t s  o n  t h e  p r o t e s t  r e p o r t  w i t h i n  l '  d a y s  
a f t e r  t h e  r e p o r t  i s  r e c e i v e d .  E x t e n s i o n s  m a y  b e  g r a n t e d .

S e c .  3 6 , 3 0 . 6 1 0 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  
t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  s h a l l  d i s m i s s  a  
p r o t e s t  a p p e a l  b e f o r e  a  h e a r i n g  i s  h e l d  i f  i t  i s  
d e t e r m i n e d  i n  w r i t i n g  t h a t  t h e  a p p e a l  i s  u n t i m e l y .  T h e  
a p p r o p r i a t e  c o m m i s s i o n e r  m a y  i s s u e  a  d e c i s i o n  o n  a n  a p p e a l  
w i t h o u t  a  h e a r i n g  i f  t h e  a p p e a l  i n v o l v e s  q u e s t i o n s  o f  l a w  
w i t h o u t  g e n u i n e  i s s u e s  o f  f a c t .

S e c .  3 6 . 3 0 . 6 1 5 .  A h e a r i n g  o n  a  p r o t e s t  a p p e a l  s h a l l  b e  
c o n d u c t e d  a c c o r d i n g  t o  A S  3 6 . 3 0 . 6 7 0  a n d  r e g u l a t i o n s  
a d o p t e d .

S e c .  3 6 . 3 0 . 6 2 0 .  I J  a  c o n t r o v e r s y ,  a s s e r t e d  b y  a  
c o n t r a c t o r ,  c o n c e r n i n g  a  c o n t r a c t  a w a r d e d  u n d e r  t h i s  
c h a p t e r  c a n n o t  b e  r e s o l v e d  b y  a g r e e m e n t ,  t h e  p r o c u r e m e n t  
o f f i c e r  s h a l l ,  a f t e r  r e c e i v i n g  a  w r i t t e n  r e q u e s t  b y  t h e  
c o n t r a c t o r ,  i s s u e  a  w r i t t e n  d e c i s i o n  n o  m o r e  t h a n  9 0  d a y s  
a f t e r  r e c e i p t  o f  a l l  n e c e s s a r y  i n f o r m a t i o n  f r o m  t h e  
c o n t r a c t o r ,  u n l e s s  t h e  d u e  d a t e  i s  e x t e n d e d  f o r  g o o d  
c a u s e .

T h e  d e c i s i o n  s h a l l  b e  s e n t  t o  t h e  c o n t r a c t o r .  I f  a  
d e c i s i o n  i s  n o t  m a d e  b y  t h e  d u e  d a t e ,  t h e  c o n t r a c t o r  m a y  
p r o c e e d  a s  i f  t h e  p r o c u r e m e n t  o f f i c e r  h a d  i s s u e d  a  
d e c i s i o n  a d v e r s e  t o  t h e  c o n t r a c t o r .  I f  a  c o n t r o v e r s y  
a s s e r t e d  b y  t h e  s t a t e  c o n c e r n i n g  a  c o n t r a c t  a w a r d e d  c a n n o t  
b e  r e s o l v e d  b y  a g r e e m e n t ,  t h e  m a t t e r  s h a l l  b e  i m m e d i a t e l y  
r e f e r r e d  t o  t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  
t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s .

S e c .  3 6 . 3 0 . 6 2 5 .  A n  a p p e a l  f r o m  a  d e c i s i o n  o f  t h e  
p r o c u r e m e n t  o f f i c e r  o n  a  c o n t r a c t  c o n t r o v e r s y  m a y  b e  f i l e d  
b y  t h e  c o n t r a c t o r  w i t h  t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  
o r  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s .  T h e  a p p e a l  s h a l l  
b e  f i l e d  w i t h i n  1 4  d a y s  a f t e r  t h e  d e c i s i o n  i s  r e c e i v e d  b y  
t h e  c o n t r a c t o r .

S e c .  3 6 . 3 0 . 6 3 0 .  A h e a r i n g  o n  a  c o n t r a c t  c o n t r o v e r s y  
a p p e a l e d  t o  t h e  c o m m i s s i o n e r  o r  r e f e r r e d  t o  t h e  
c o m m i s s i o n e r  s h a l l  b e  c o n d u c t e d  a c c o r d i n g  t o  A S  3 6 . 3 0 . 6 7 0  
a n d  r e g u l a t i o n s  a d o p t e d .

S e c .  3 6 . 3 0 . 6 3 2 .  T h e  c o m m i s s i o n e r s  o f  a d m i n i s t r a t i o n  a n d  
t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  m a y  d e l e g a t e  
r e s p o n s i b i l i t i e s  u n d e r  S e c .  3 6 . 3 0 . 5 9 0  a n d  S e c .  3 6 . 3 0 . 6 3 0  
t o  t h e  h e a d  o f  t h e  c o n t r a c t i n g  a g e n c y .



S e c .  3 6 . 3 0 . 6 3 5 .  T h e  c o m m i s s i o n e r s  o f  a d m i n i s t r a t i o n  a n d  
t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  m a y  d e b a r  o r  s u s p e n d  
a  p e r s o n  f r o m  c o n s i d e r a t i o n  f o r  a w a r d  o f  c o n t r a c t s .
N o t i c e  a n d  o p p o r t u n i t y  f o r  a  h e a r i n g  a r e  s p e c i f i e d .

S e c .  3 6 . 3 0 . 6 4 0 .  C a u s e s  f o r  d e b a r m e n t  o r  s u s p e n s i o n  a r e  
e n u m e r a t e d .

S e c .  3 6 . 3 0 . 6 4 5 .  T h e  c o m m i s s i o n e r s  o f  a d m i n i s t r a t i o n  a n d  
t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  s h a l l  i s s u e  a  w r i t t e n  
d e c i s i o n  t o  d e b a r  o r  s u s p e n d .

S e c .  3 6 . 3 0 . 6 5 0 .  A p e r s o n  s u s p e n d e d  i s  e n t i t l e d  t o  a  
h e a r i n g  i f  t h e  p e r s o n  f i l e s  a  w r i t t e n  r e c m e s t  f o r  a  
h e a r i n g  w i t h i n  7 d a y s  a f t e r  r e c e i p t  o f  t h e  n o t i c e  o f  
s u s p e n s i o n .

S e c .  3 6 . 3 0 . 6 5 5 .  T h e  c o m m i s s i o n e r  s h a l l  m a i n t a i n  a  l i s t  o f  
a l l  p e r s o n s  d e b a r r e d  o r  s u s p e n d e d  f r o m  c o n s i d e r a t i o n  f o r  
a w a r d  o f  c o n t r a c t s .

S e c .  3 6 . 3 0 .  6 6 0 .  T h e  c o m m i s s i o r  .* o f  a d m i n i s t r a t i o n  o r  t h e  
c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  m a y ,  
a t  a n y  t i m e  a f t e r  a  f i n a l  d e c i s i o n  t o  d e b a r  a  p e r s o n ,  
r e i n s t a t e  t h e  p e r s o n  a f t e r  d e t e r m i n i n g  t h a t  t h e  c a u s e  f o r  
w h i c h  t h e  p e r s o n  w a s  d e b a r r e d  n o  l o n g e r  e x i s t s  o r  h a s  b e e n  
s u b s t a n t i a l l y  m i t i g a t e d .

A d e b a r r e d  p e r s o n  m a y  r e q u e s t  r e i n s t a t e m e n t .  A h e a r i n g  
m a y  b e  h e l d  o n  a  r e i n s t a t e m e n t  p e t i t i o n .  A d e c i s i o n  o n  
r e i n s t a t e m e n t  s h a l l  b e  m a d e  i n  w r i t i n g  w i t h i n  7 d a y s  a f t e r  
a  r e i n s t a t e m e n t  p e t i t i o n  i s  s u b m i t t e d .  A d e c i s i o n  u n d e r  
t h i s  s e c t i o n  i s  n o t  s u b j e c t  t o  j u d i c i a l  a p p e a l .

S e c .  3 6 . 3 0 . 6 6 5 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  
t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  m a y  p e r m i t  a  d e b a r r e d  
p e r s o r  t o  p a r t i c i p a t e  i n  a  c o n t r a c t  o n  a  l i m i t e d  b a s i s  
d u r i n g  t h e  d e b a r m e n t  p e r i o d .

S e c .  3 6 . 3 0 . 6 7 0 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  
t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  s h a l l  a c t  a s  a  
h e a r i n g  o f f i c e r  o r  a p p o i n t  a  h e a r i n g  o f f i c e r  f o r  a  h e a r i n g  
c o n d u c t e d  u n d e r  t h i s  c h a p t e r .  T h e  p r o v i s i o n s  o f  t h e  
A d m i n i s t r a t i v e  P r o c e d u r e  A c t  d o  n o t  a p p l y  t o  a  h e a r i n g  
c o n d u c t e d  u n d e r  t h i s  c h a p t e r .  T h e  a u t h o r i t y  o f  a  h e a r i n g  
o f f i c e r  i s  o u t l i n e d .

S e c .  3 6 . 3 0 . 6 7 5 .  I f  t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  
t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  i s  n o t  a c t i n g  a s  
h e a r i n g  o f f i c e r ,  t h e  h e a r i n g  o f f i c e r  s h a l l  r e c o m m e n d  a  
d e c i s i o n  t o  t h e  a p p r o p r i a t e  c o m m i s s i o n e r  b a s e d  o n  t h e  
e v i d e n c e  p r e s e n t e d .  T h e  r e c o m m e n d a t i o n  s h a l l  i n c l u d e  
f i n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  l a w .  T h e  a p p r o p r i a t e  
c o m m i s s i o n e r  m a y  a f f i r m ,  m o d i f y  o r  r e j e c t  t h e  h e a r i n g



o f f i c e r ' s  r e c o m m e n d a t i o n  o r  t a k e  a n y  o t h e r  a p p r o p r i a t e  
a c t i o n .

S e c .  3 6 . 3 0 . 6 8 0 .  A d e c i s i o n  b y  t h e  c o m m i s s i o n e r  o f  
a d m i n i s t r a t i o n  i s  f i n a l ,  a n d  s h a l l  b e  s e n t  w i t h i n  2 0  d a v s  
a f t e r  a  h e a r i n g  t o  a l l  p a r t i e s .  A d e c i s i o n  b y  t h e  
c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  
i n v o l v i n g  p r o c u r e m e n t  o f  c o n s t r u c t i o n  s h a l l  b e  s e n t  
w i t h i n  9 0  d a y s  a f t e r  t h e  h e a r i n g .

S e c .  3 6 . 3 0 . 6 8 5 .  A f i n a l  d e c i s i o n  o f  t h e  c o m m i s s i o n e r  o f  
a d m i n i s t r a t i o n  o r  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  m a y  
b e  a p p e a l e d  t o  t h e  s u p e r i o r  c o u r t  i n  a c c o r d a n c e  w i t h  t h e  
A l a s k a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e .

S e c .  3 6 . 3 0 . 6 8 7 .  C i v i l  a n d  c r i m i n a l  s a n c t i o n s  a r e  o u t l i n e d  
f o r  m i s r e p r e s e n t a t i o n s  a n d  f r a u d u l e n t  c l a i m s .

S e c .  3 6 . 3 0 . 6 9 0 .  T h i s  c h a p t e r  a n d  t h e  r e g u l a t i o n s  a d o p t e d  
u n d e r  i t  a r e  t h e  e x c l u s i v e  p r o c e d u r e s  f o r  a s s e r t i n g  a  
c l a i m  a g a i n s t  t h e  s t a t e  o r  a n  a g e n c y  a r i s i n g  i n  r e l a t i o n  
t o  a  p r o c u r e m e n t  c o n d u c t e d  u n d e r  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 6 9 5 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  m a y  
a d o p t  b y  r e g u l a t i o n  a d d i t i o n a l  r u l e s  o f  p r o c e d u r e .

S e c .  3 6 . 3 0 . 6 9 9 .  T h e  d e f i n i t i o n  o f  i n t e r e s t e d  p a r t y  i s  
g i v e n .

A r t i c l e  8 .  I n t e r g o v e r n m e n t a l  R e l a t i o n s .

S e c .  3 6 . 3 0 . 7 0 0 .  C o o p e r a t i v e  p u r c h a s i n g  i s  a u t h o r i z e d  
b e t w e e n  p u b l i c  p r o c u r e m e n t  u n i t s  o r  e x t e r n a l  p r o c u r e m e n t  
a c t i v i t i e s  i n  a c c o r d a n c e  w i t h  a n  a g r e e m e n t  e n t e r e d  i n t o  
b e t w e e n  t h e  p a r t i c i p a n t s .

S e c .  3 6 . 3 0 . 7 1 0 .  S a l e ,  a c q u i s i t i o n ,  o r  u s e  o f  s u p p l i e s  
a m o n g  p u b l i c  p r o c u r e m e n t  u n i t s  o r  w i t h  e x t e r n a l  
p r o c u r e m e n t  a c t i v i t y  m a y  b e  d o n e  i n d e p e n d e n t  o f  c e r t a i n  
r e a u i r e m e n t s  o f  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 7 2 0 .  J o i n t  u s e  o f  f a c i l i t i e s  i s  a l l o w a b l e .

S e c .  3 6 . 3 0 . 7 3 0 .  A p u b l i c  p r o c u r e m e n t  u n i t  m a y  p r o v i d e  
p e r s o n n e l ,  i n f o r m a t i o n  a n d  t e c h n i c a l  s e r v i c e s  t o  a  
r e a u e s t i n g  p u b l i c  p r o c u r e m e n t  u n i t  o r  e x t e r n a l  p r o c u r e m e n t  
a c t i v i t y .

S e c .  3 6 . 3 0 . 7 3 5 .  C u r r e n t  A l a s k a  l a w  o n  r e s t r i c t i o n s  o f  
c o n t r a c t i n g  w i t h  o r  e m p l o y i n g  e x p e r t s  o n  r a d i a t i o n  h a z a r d s  
i s  r e t a i n e d .



S e c .  3 6 . 3 0 . 7 4 0 .  T h e  c o m m i s s i o n e r  m a y  c o l l e c t  i n f o r m a t i o n  
c o n c e r n i n g  s u p p l i e s ,  s e r v i c e s  o r  c o n s t r u c t i o n  b e i n g  
p r o c u r e d  o r  u s e d  b y  s t a t e  p u b l i c  p r o c u r e m e n t  u n i t s .

S e c .  3 6 . 3 0 . 7 5 0 .  U n d e r  a  c o o p e r a t i v e  p u r c h a s i n g  a g r e e m e n t ,  
c o n t r o v e r s i e s  a r i s i n g  b e t w e e n  a n  a d m i n i s t e r i n g  p u b l i c  
p r o c u r e m e n t  u n i t  a n d  i t s  b i d d e r s ,  o f f e r o r s ,  o r  c o n t r a c t o r s  
s h a l l  b e  r e s o l v e d  i n  a c c o r d a n c e  w i t h  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 7 9 0 .  D e f i n i t i o n s  f o r  t h i s  a r t i c l e  a r e  
p r o v i d e d .

A r t i c l e  9 .  G e n e r a l  P r o v i s i o n s .

S e c .  3 6 . 3 0 . 8 5 0 .  T h i s  c h a p t e r  a p p l i e s  t o  c o n t r a c t s  
s o l i c i t e d  o r  e n t e r e d  i n t o  a f t e r  J a n u a r y  1 ,  1 9 1 ) 7 ,  u n l e s s  
t h e  p a r t i e s  a g r e e  t o  i t s  a p p l i c a t i o n  t o  a  c o n t r a c t  
s o l i c i t e d  o r  e n t e r e d  i n t o  b e f o r e  t h a t  d a t e .  T h i s  c h a p t e r  
a p p l i e s  t o  t h e  d i s p o s a l  o f  s t a t e  s u p p l i e s  a n d  e v e r y  
e x p e n d i t u r e  o f  p u b l i c  f u n d s  i r r e s p e c t i v e  o f  t h e i r  s o u r c e s ,  
e x c e p t  a s  s p e c i f i e d  i n  A S  3 6 . 3 0 . 9 1 5 .

T h i s  c h a p t e r  d o e s  n o t  a p p l y  t o :  g r a n t s ?  c o n t r a c t s  f o r
p r o f e s s i o n a l  w i t n e s s e s ?  c o n t r a c t s  o f  t h e  U n i v e r s i t y  o f  
A l a s k a  w h e r e  t h e  w o r k  i s  t o  b e  p e r f o r m e d  s u b s t a n t i a l l y  b y  
e n r o l l e d  s t u d e n t s ?  c o n t r a c t s  f o r  m e d i c a l  d o c t o r s  a n d  
d e n t i s t s ?  c o n t r a c t s  f o r  t h e  p u r c h a s e  o f  r e s i d e n t i a l  c h i l d  
c a r e  s e r v i c e s  u n d e r  A S  4 7 . 4 0 ;  d i s p o s a l s  o f  l a n d  o r  
i n t e r e s t  i n  l a n d ?  d i s p o s a l s  u n d e r  A S  3 8 . 0 5 ?  c o n t r a c t s  f o r  
t h e  p r e p a r a t i o n  o f  b a l l o t s  u n d e r  A S  1 5 .  1 5 . 0 3 0 , -  
a c q u i s i t i o n s  o r  d i s p o s a l s  o f  p r o p e r t y  a n d  o t h e r  c o n t r a c t s  
r e l a t i n g  t o  a i r p o r t s ?  a c q u i s i t i o n s  o f  r e a l  p r o p e r t y  o r  
d i s p o s a l s  o f  o b s o l e t e  p r o p e r t y  u n d e r  A S  1 9 . 0 5 . 0 6 0 ,  
1 9 . 0 5 . 1 0 0 ,  1 9 . 0 5 . 1 1 0  o r  1 9 . 0 5 . 1 2 0 ?  d i s p o s a l s  o f  o b s o l e t e  
m a t e r i a l  o r  e q u i p m e n t  u n d e r  AS 3 5 . 2 0 . 0 6 0 ?  l e a s e s  o f  f e r r y  
t e r m i n a l  f a c i l i t i e s  u n d e r  A S  1 9 . 6 0 . 0 1 0 ?  o r  c o n t r a c t s  o f  
t h e  d e p a r t m e n t  o f  f i s h  a n d  g a m e  f o r  n o n - p o i n t - t o - p o i n t  
f l i g h t s  r e q u i r i n g  s p e c i a l i z e d  f l y i n g  a n d  p i l o t i n g  s k i l l s .

E x c e p t  f o r  A S  3 6 . 3 0 . 7 0 0 - 3 6 . 3 0 . 8 9 5 ,  t h i s  c h a p t e r  d o e s  n o t  
a p p l y  t o  c o n t r a c t s  b e t w e e n  t w o  o r  m o r e  a g e n c i e s ,  t h e  s t a t e  
a n d  i t s  p o l i t i c a l  s u b d i v i s i o n s ,  o r  t h e  s t a t e  a n d  o t h e r  
g o v e r n m e n t s .

S e c .  3 6 . 3 0 . 8 6 0 .  U n l e s s  d i s p l a c e d  b y  t h e  p a r t i c u l a r  
p r o v i s i o n  o f  t h i s  c h a p t e r ,  a l l  o t h e r  p r i n c i p l e s  o f  l a w  a n d  
e q u i t y  s h a l l  s u p p l e m e n t  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 8 7 0 .  R e g u l a t i o n s  u n d e r  t h i s  c h a p t e r  = h a l l  b e  
a d o p t e d  i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  
A c t .  R e g u l a t i o n s  a p p l i c a b l e  t o  p r o c u r e m e n t s  o f  
c o n s t r u c t i o n  o r  p r o c u r e m e n t s  f o r  o r  d i s p o s a l  o f  p r o p e r t y



o f  t h e  s t a t e  e a u i p m e n t  f l e e t  s n a i l  b e  a d o p t e d  b y  t h e  
c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o n l y  a f t e r  c o n s u l t a t i o n  
w i t h  t h e  c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  
f a c i l i t i e s .

S e c .  3 6 . 3 0 . 9 8 0 .  T h i s  c h a p t e r  r e o u i r e s  a l l  p a r t i e s  
i n v o l v e d  i n  t h e  n e g o t i a t i o n ,  p e r f o r m a n c e ,  o r  
a d m i n i s t r a t i o n  o f  s t a t e  c o n t r a c t s  t o  a c t  i n  q o o d  f a i t h .

S e c .  3 6 . 3 0 . 8 9 0 .  I f  a  p r o c u r e m e n t  i n v o l v e s  t h e  e x p e n d i t u r e  
o f  f e d e r a l  f u n d s  o r  f e d e r a l  a s s i s t a n c e  a n d  t h e r e  i s  a  
c o n f l i c t  b e t w e e n  a  p r o v i s i o n  o f  t h i s  c h a p t e r  o r  a  
r e g u l a t i o n  a d o p t e d  u n d e r  a  p r o v i s i o n ,  t h e  f e d e r a l  s t a t u t e  
o r  r e g u l a t i o n  s h a l l  p r e v a i l .

S e c .  3 6 . 3 0 . 9 0 0 .  T h i s  c h a p t e r  d o e s  n o t  m o d i f y ,  a m e n d ,  o r  
a l t e r  l a w s  r e g a r d i n g  p r e f e r e n c e  f o r  A l a s k a  f o r e s t  p r o d u c t s  
o r  p r e f e r e n c e  t o  p r o d u c e r s  o r  d e a l e r s  i n  A l a s k a ,  e x c e p t  a s  
p r o v i d e d  i n  AS  3 6 . 3 0 .  1 7 0 ( b )  a n d  ( c )  .

S e c .  3 6 . 3 0 . 9 1 0 .  T h i s  c h a p t e r  d o e s  n o t  p r e v e n t  p u r c h a s i n g  
t h r o u g h  t h e  g e n e r a l  s e r v i c e s  a d m i n i s t r a t i o n  a s  p r o v i d e d  b y  
l a w .
S e c .  3 6 . 3 0 . 9 2 0 .  S u s p e c t e d  a n t i c o m p e t i t i v e  p r a c t i c e s  a r e  
t o  b e  r e p o r t e d  t o  t h e  a t t o r n e y  g e n e r a l .

S e c .  3 6 . 3 0 . 9 3 0 .  I n  a d d i t i o n  t o  p e n a l t i e s  p r e s c r i b e d  f o r  
u n e t h i c a l  c o n d u c t ,  c i v i l  a n d  c r i m i n a l  p e n a l t i e s  a r e  
p r o v i d e d  f o r  v i o l a t i o n s  o f  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 9 4 0 .  T h e  a t t o r n e y  g e n e r a l  o n  b e h a l f  o f  t h e  
s t a t e  s h a l l  e n f o r c e  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 9 9 0 .  D e f i n i t i o n s .

S e c .  3 6 . 3 0 . 9 9 5 .  T h i s  c h a p t e r  m a y  b e  c i t e d  a s  t h e  S t a t e  
P r o c u r e m e n t  C o d e .

S E C T I O N  3 t h r o u g h  S E C T I O N  6 6  a m e n d  o t h e r  A l a s x a  s t a t u t e s  
t o  r e f l e c t  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r .

S E C T I O N  6 7 .  T h e  c o m m i s s i o n e r  m u s t  r e p o r t  t o  t h e  
l e g i s l a t u r e  b y  D e c e m b e r  1 ,  1 9 8 7 ,  c o n c e r n i n g  p r o c u r e m e n t s  
b y  s t a t e  a g e n c i e s  d u r i n g  t h e  f i r s t  6 m o n t h s  o f  1 9 C 7 .

S E C T I O N  6 8 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  s h a l l  
a d o p t  t h e  r e g u l a t i o n s  r e q u i r e d  u n d e r  t h i s  c h a p t e r  b y  
J a n u a r y  1 ,  1 9 8 7 .



S E C T I O N  6 9 .  T h i s  i s  t h e  r e p e a l e r  s e c t i o n .

S E C T I O N  7 0 .  S e c t i o n  6 8  o f  t h i s  A c t  t a k e s  e f f e c t  
i m m e d i a t e l y .

S E C T I O N  7 1 .  E x c e p t  a s  p r o v i d e d  i n  s e c .  7 0 ,  t h i s  A c t  t a k e s  
e f f e c t  J a n u a r y  1 ,  1 9 8 7 .



A L A S K A  C H A P T E R

T H E  A S S O C I A T E D  G E N E R A L  C O N T R A C T O R S  O F  A M E R I C A

ON

P R O C U R E M E N T  P R A C T I C E S  AND P R O C E D U R E S  

SB 3 4 1



A G C - A 1 a  ska on be ha l f  of o u r  o v e r  800 m e m b e r  firms a p p r e c i a t e s  the o p p o r t u n i t y  

to c o m m e n t  on SB 341. F o l l o w i n g  o ur  general c o m m e n t s  a re  some m o r e  s p e c i fi c  

c o m m e n t s  r e l a t i n g  to p a r t i c u l a r  sections of the bill.

In g e n e r a l ,  we a p p l a u d e  the l e g i s l a t u r e  and d r a f t e r s  for u s i n g  "The Model 

P r o c u r e m e n t  C o d e  for S t a t e  and Local G o v e r n m e n t s "  p u b l i s h e d  by the A m e r i c a n  

3 a r  A s s o c i a t i o n  as a ba s i s . T h e  t housands of hours and d i f f e r e n t  p e r s p e c t i v e s  

r e p r e s e n t e d  by t h a t  d o c u m e n t  c a n n o t  easily be d u p l i c at e d .  For the same reason 

d e v i a t i o n s  from the "Model P r o c u r e m e n t  Code" (MPC) should be s c ru t i n i z e d .

O n e  d e v i a t i o n  from the M P C  of g r e a t  c o n c e r n  to the AGC 1s the r e q u i re d  naming 

of s u b c o n t r a c t o r s  a t  bid s u b m i t t a l .  T h e  impact of this p r o p os e d  r e q u i r e m e n t  

w o u l d  b e  s u b s t a n t i a l .  A c c o r d i n g l y ,  we have a d d r e s s e d our c o n c e r n s  on that 

i s s u e  s e p a r a t e l y .

A n o t h e r  m a j o r  d e v i a t i o n  f rom the MPC 1s the e l i m i n a t i o n  of the State 

P r o c u r e m e n t  P o l i c y  Offi c e .  As st a t e d  in the MP C  c o m m e n t a r y  at page 9:

A m a j o r  c onceptual b a s i s  of the Code, the s e pa r a t i o n  of p o l i c y m a k l n g  and 

o p e r at i o n a l  fu n c t i o n s ,  1s b e s t  a c h i e v e d  thro u g h  the e s t a b l i s h m e n t  of an 

I n d e p e n d e n t  p o l i c y  b o d y  such as the CState] P r o c u r e m e n t  P o l i c y  O f f i c e  

s u g g e s t e d  above. T h i s  S e c t i o n  p r o vides for p l a c e m e n t  of t h e  Po l i c y  

O f f i c e  e i t h e r  as an i n d e p e n d e n t  entity w i t h i n  the e x e c u t i v e  b r a n c h  of 

t h e  g o v e r n m e n t  or w i t h i n  an e xi sting d ep a r t m e n t  of g o v e r n m e n t  such as 

General S e rvices, F i n a n c e ,  or A d m in i s t r a t i o n .  P l a c e m e n t  1n the 

e x e c u t i v e  b r a n c h  as a s e p a r a t e  entity It the p r e f e r r e d  a r r a n g e m e n t  as it 

w o u l d  f u r t h e r  e n s u r e  the professional In t e g r i ty  o f  this I m p o r t a n t
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p o l i c y m a k i n g  body, and a p p r o p r i a t e l y  e l e v a t e  the e n t i r e  p r o c u r e m e n t  

p r o c e ss  1n the public sector.

U n d e r  t h e  M PC  it 1s the Policy O f f i c e ' s  r e s p o n s i b i l i t y  to p r o m u l g a t e  

r e g u l a t i o n s .  Under the bill the C o m m i s s i o n e r  of A d m i n i s t r a t i o n ,  I.e. central 

P r o c u r e m e n t  O f f i c e r  will p r o m u l g a t e  reg u l a t i o n s.

T h e  principal of vesting the r e g u l a t o r y  fu n c t i o n  in a policy o f f i c e  w i t h o u t  

l ine a u t h o r i t y  ove r  Individual p r o c u r e m e n t  acti o n s  1s f undamental to the 

MPC. E l i m i n a t i o n  of the P o l i c y  O f f i c e  no l o n g e r  separates the p o l i c y  m a k i n g  

f rom the day to day o p e r a t i o n of the p r o c u r e m e n t  process.

P e r h a p s  the mo s t  I m p o r t a nt  a s p e c t  of p r o c u r e m e n t  req u i r i n g t h e  s e p a r a t i o n  of 

p r o c u r e m e n t  policy from day to day p r o c u r e m e n t  o p e r a t i o n  is the p r o m u l g a t i o n  

of r e g u l a t i o n s  providing for a d j u s t m e n t s  1n price, time of p e r f o r m a n c e  or 

o t h e r  c o n t r a c t  p rovisions. U t i l i z a t i o n  of a s tate policy o f f i c e  can Insure 

t he d e v e l o p m e n t  of fair c o n s t r u c t i o n  c o n t r a c t  provisions. F a i r  c o n s t r u c t i o n  

d o c u m e n t s  a void l i ti g a t i o n  and e n c o u r a g e  r e p u t a b l e  c o n t r a c t o r s  to bid 

pro je c t s .  O f t e n  times, tunnel vis i o n  by u n e n l i g h t e n e d  p u b l i c  p r o c u r e m e n t  

o f f i c i a l s  b ring about c o n t r a c t  p r o v i s i o n s  w h i c h  un f a i r l y  a l l o c a t e  risk and 

I n c r e a s e  l i t i g a t i o n  betwe e n  the parties.

In d r a f t i n g  the MPC the drafters o b v i o u s l y  d i s c u s s e d  this p r o b l e m  and arri ve d  

at the so l ution e x p r es s e d  in MPC § 2-101 and § 5-401. R e q u i r i n g  the 

P r o c u r e m e n t  Po l i c y  O f f i c e  to addr e s s  c o n t r a c t  prov i s i o ns  r e l a t i n g  to c h a n ge s ,  

v a r i a t i o n ?  in e s t i m a t e d  q u a n t i t i e s  and d i f f e r e n t  site c o n d i t i o n s  p r o v i d e s  for 

b r o a d  input on thi s  I m p o r t a n t  policy r e l a t e d  c o n t r a c t  p r o v i s i on .  A c c o r d i n g l y ,

[2]



A G C - A l a s k a  r e c om m e n d s  the c r e a t i o n  of a P r o c u r e m e n t  Po l i c y  O f f i c e  c o m p r i s e d  of 

t h r e e  m e m b e r s  who have d e m o n s t r a t e d  s u f f i c i e n t  business and pro f e s si o n a l  

e x p e r i e n c e .  (See MPC S 2-101(1) 4 (2) [ A l t e r n a t i v e  A],

O u r  s e c o n d  convvent relates to the overall s t r u c t u r e  of the bill. T h e  MPC 

r e c o g n i z e s  c o n s t r u c t i o n  as unique to the p r o c u r e m e n t  p r o c e s s  and d e v o t e s  a 

s e p a r a t e  a r t i c l e  (Article 5) to the p r o c u r e m e n t  of c o n s t r u c t i o n  and r e l a t e d  

se r v i c e s . The bill does not de v o t e a s e p a r a t e  a r t i c l e  to c o n s t r u c t i o n ;

I n s t e a d  SB 341 n o r m a l l y  prefaces an a r t i c l e  as r e l a t i n g  o n l y  to c o n s t r u c t i o n .

This 1s a m e r e  d i f f e r e n c e  of o p i n i o n  1n d r a f t i n g  t echniques; h o we v e r ,  the 

special a t t e n t i o n  devo te d  to c o n s t r u c t i o n  p r o c u r e m e n t  by the d r a f t e r s  of the 

MP C  is l o s t  1 n SB 341,

One o t h e r  b ro a d  area bears d i s c u s s i o n  at this time. A s i g n i f i c a n t  p o r t i o n  of 

pu b l i c  c o n s t r u c t i o n  in Alaska 1s p r o c u r e d  with state d o l l a r s  by political 

s u b d i v i s i o n s  of the state and o t h e r  "grant" recipients. A G C - A l a s k a  s t r o n g l y  

r e c o m m e n d s  t h a t  this co m m i t t e e  p r o p o s e  l e g i s l a t i o n  r e q u i r i n g  any g r a n t  or 

a p p r o p r i a t i o n  r e c i p i e n t  to utilize p r o c u r e m e n t  p r a c t i c e s  c o n s i s t e n t  w i t h  this 

P r o c u r e m e n t  P r a c t i c e s  and P r o c e d u r e  A c t  a n d  its reg ul a t i o n s .

[ 3 ]



S 9 E t i B Q  §®c£iSQ C e m m o Q t m  a n y  B f c o m m e n y a t i o q s

Section 1 (Similar to MPC 8 1-101)

Recommend#tioni Eliminate Subsection (9), [page 1, line 

29, page 2, line 1-23

Commenti AGC-Alaska -fails to understand the rationale 

for the inclusion of affirmative action language in a 

procurement act. AGC-Alaska is opposed to any special 

preference procurement program based on race, si2 e, sex, 

residency or any other factor irrelevant to the contrac­

tors ability to perform. The best way to ensure 

discriminatory free procurement is competitive sealed 

bidding. Any other method allows for possible discri­

mination.

Section 36.30.005 (Similar to MPC 3 2-301) [page 2, line 63 

Recommendation: Modify by providing for a "Policy

Office" as in the MPC additionally the bill should be 

modified to reflect this fundamental change.

Comment: See previous general comments on "Policy

Office"

Section 36.30.015 Cpage 5, line 93

Recommendation: Delete part of (b )

C43



Commenti The Alack* Railroad Corporation should abide 

by the iiffle procurement code and regulations as the rest 

of the state.

Section 36.30.020 and 36.30.030 Cpage 5, line 15-263

Recommendationi Delete "construction." Add new sec­

tion transferring authority to contract for construc­

tion of public works for legislature rr court system 

to DOT/PF subject to this act and its regulations. 

Comment: The court system and the legislature are not

in the business of procuring construction and the func­

tion should be transferred to DOT/PF. This will avoid 

arguments over the "substantial similarity" of pro­

cedures adopted by legislative counsel or the Supreme 

Court.

Section 36.30.850 Cpage 51, line 20 "grants"!

Recommendation: Add new section requiring any grant or

appropriation recipient to adopt procedures to govern 

the procurement of supplies and services that are sub­

stantially equivalent to the procedures prescribed by 

this chapter. Require DOT/PF to contract for construc­

tion of any public work for any grant recipient.

Comment: Procurement problems are not limited to state

C 5 3



government. If state dollar* are spent by others then 

»imilar safeguard* on procurement with tho*e state 

dollar* should be instituted.

Section 36.30.130 (Source MPC § 3.202(3)) Cpage 13, line 8-93 

Recommendation* Rsgui^re publication in a sta^ew^^e 

newspaper of general circulation calculated to reach 

procpective bidders.

Section 33.30.160 (Source MPC § 3-202(6)) Cpage 14, *ine 24- 

233

Comment S< Recommendation: AGC-Alaska fails tD under—

stand the qualifying language "unless the delay was due 

tD an error of a state employee directly responsible for 

opening the bids" contained in (a). This may lead to 

increased bid protests and accordingly we recommend 

deleting the language.

Section 36.30.190 S< 36.30.200 Cpage 16, line 8 & page 16, 

line 163

Comment: AGC-Alaska contests that multi step sealed bid­

ding and competitive sealed proposals should not be used 

for construction. The prohibition should be stated in 

the document.

C63



Recommendation! Add the following language "sole source 

procurements may not be used for construction."

Comment! Fairness and public accountability requires 

competitive bidding.

Section 36.30.430 (Source MPC § 5-401 & § 6-101) Cpage 28, 

line 193

Comment and Recommendation Is Many D f  the provisions of 

this section relate only to construction contracts. To 

avoid confusion the MPC separated construction contracts 

and supply and sarvice contracts. See MPC § 5-401 and § 

6-101. ABC-Alaska recommends following the separation 

utilized by the MPC.

>

Section 36.3O.5B0 Cpage 33, line 233

Recommendations Advise protestant of right to appeal.

Section 36.30.590

Recommendation 1: Cpage 34, line 203 Utilize Procure­

ment appeals Board rather than the commissioner. See 

MPC 8 9-501.

Recommendation 2: Cpage 34, line 233 5 days t D  file an

appeal is too short) a minimum of 10 is recommended.

S e c t i o n  3 6 . 3 0 . 3 0 0  C p a g e  22, l i n e  33
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Recommendation! 30 days instead of 90 days to issue a 

deci si on.

Commenti 30 daye to issue decision is sufficient time.

Section 36.30.630-630 Cpage 39, line 101

Recommendation 1» Appeal should be to Procurement 

Appeals Board.

Recommendation 2i Add remedies, interest, and waiver of 

sovereign immunity sections contained in MPC § 9-202]

§ 9-203, § 9-301, and i 9-401.1

S e c t i o n  3 6 . 3 0 . 6 2 0 ( b )  C page 37, li n e  193
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In Fe b r u a r y  of 1979, the M o d e l  Procur e m e n t Cod e  for State and L ocal 

Governments was adopted by the Am e r i c a n  Bar A ss o c i a t i o n ' s  House of 

Delegates. Th e  Code r epresents over five years of intensive effort 

d i r ected by a C o o r d i n a t i n g  Com m i t t e e  w hich is a joint c o mmittee of the 

S e c t i o n  of Public C o n tract L a w  and the Sect io n  of Urban, State and Local 

G o v e r n m e n t Law.

The M o d e l  Procur em e n t  Code provides the fra m ew o r k  for c r ea t i n g  a 

complete p u r c h a si n g  s y s t e m  at any level of government. Specifically, 

the Code contains: (1) the s t a t ut o r y  principles and policy g u i dance for 

m a n a g i n g  and co n t r o l l in g  the procurement of supplies, services, and 

c o n s tr u c t i o n  for public purposes; (2) a d m i n i s t r a t i ve  and judic i a l  

remedies for the r esolution of controversies r e l a t i n g  to public 

contracts; and (3) a set of ethical standards g o verning public and 

private p ar t icipants in the procurement process.

The f o l lowing j u r i s d i c t i o ns  have adopted mo d i f i e d  v e rs i o n s  of the Code: 

K e n t u c k y  (1979), A r k ansas (1979), Lou i s i a n a  (1980), Utah (1980),

M a r y la n d  (1981), South C a r o l i n a  (1981), C o l o ra d o  (1982), Indiana (1982), 

V i r g i n i a  (1983), T e r r i t o r y  of G u a m  (1983), N e w  Mexico (1984), and 

A r i z o n a  (1984).

L ocal g o v e r nm e n t s / a g e n c i e s  have also adopted v e r sions of the Code, 

including: Knoxville, TN (1977) J e fferson City, KY B oard of Education

(1980), Anchorage, AK ( 1 9 8 0 ) , Eau Claire, WI (1980), Rome, GA (1980), 

D a venport, L A  (1980), Louisville, KY (1981), M i c h i g a n  Public T r a n si t  

A s s o c i a t i o n  (1981), S e m inole County, FL (1983), Rockville, MD (1983), 

Kansas City, KS (1983), Atlanta, G A  (1983), and Boca Raton, FL (1984).

. A t t a c h e d is an article on the Code entitled "Recent D e v e l o p m e n t s  in 

State and L a ca l  Procurement: Impleme n t a t i o n  of the M o de l  P r o c u r e m e nt

Code Picks Up Pace" w h i c h  provides an overview.



R E C E N T  D E V E L O P M E N T S  I N  S T A T E  AND L O C A L  P R O C U R E M E N T :  

I M P L E M E N T A T I O N  O F  T H E  MODEL P R O C U R E M E N T  COD E  P I C K S  UP P A C E

C o m m i t t e e  o n  S t a t e  a n d  L o c a l  P r o c u r e m e n t  L a w

L a r r y  C .  E t h r i d g e ,  C h a i r m a n

P a r t n e r :  N o l d ,  M o s l e y ,  C l a r e ,  H u b b a r d  & T o w n e s
L o u i s v i l l e ,  K e n t u c k y  

C h a i r m a n ,  ABA C o o r d i n a t i n g  C o m m i t t e e  
o n  a  M o d e l  P r o c u r e m e n t  C o d e ;

B . A . ,  D u k e  U n i v e r s i t y ,  1 9 6 8  
J . D . ,  U n i v e r s i t y  o f  L o u i s v i l l e  1 9 7 5

U r s u l a  P .  M o u l  
B o o k  R e v i e w  E d i t o r ,  T h e  U r b a n  L a w y e r  

B . S . ,  I n d i a n a  U n i v e r s i t y ,  1 9 8 3  
J . D .  C a n d i d a t e ,  U n i v e r s i t y  o f  M i s s o u r i — K a n s a s  C i t y ,  1 9 8 6



I .  I n t r o d u c t i o n

T i g h t e n i n g  t h e  b u d g e t a r y  b e l t s  o f  s t a t e  a n d  l o c a l  

g o v e r n m e n t s  o f t e n  r e s u l t s  f r o m  o n e  o f  t w o  f a c t o r s :  c i t i e s ,

c o u n t i e s ,  a n d  s t a t e s  f i n d  t h e m s e l v e s  h a r d  p r e s s e d  t o  o b t a i n  

n e e d e d  g o o d s  a n d  s e r v i c e s  d u e  t o  i n e f f i c i e n t  c o m m i t m e n t s  o f  

s c a r c e  t a x  f u n d s ;  o r ,  g o v e r n m e n t a l  b o d i e s  e n g a g e d  i n  t r i m m i n g  

d o w n  o n  a c c o u n t  o f  b u d g e t  s h o r t f a l l s  a n d  s e e k i n g  m o r e  e f f i c i e n t  

m e t h o d s  f o r  o b t a i n i n g  g o o d s  a n d  s e r v i c e s  u n d e r  a  s t r u c t u r e d  a n d  

c o h e s i v e  c o n t r a c t i n g  s y s t e m .  T h e  M o d e l  P r o c u r e m e n t  C o d e  f o r  

S t a t e  a n d  L o c a l  G o v e r n m e n t s  ( h e r e i n a f t e r  t h e  " M P C " ) , !  a  j o i n t  

u n d e r t a k i n g  o f  t h e  ABA S e c t i o n s  o f  P u b l i c  C o n t r a c t  L a w ,  a n d  

U r b a n ,  S t a t e  a n d  L o c a l  G o v e r n m e n t  L a w ,  p r o v i d e s  t h e  f r a m e w o r k  f o r  

c r e a t i n g  a  c o m p l e t e  p u r c h a s i n g  s y s t e m  a t  a n y  l e v e l  o f  g o v e r n m e n t .  

P u r p o s e f u l l y  d r a f t e d  a s  a  m o d e l ,  r a t h e r  t h a n  a  u n i f o r m  p u r c h a s i n g  

l a w , 2  e n a c t i n g  j u r i s d i c t i o n s  h a v e  e n j o y e d  c o n s i d e r a b l e  

f l e x i b i l i t y  i n  a d a p t i n g  t h e  MPC i n  a  m a n n e r  t h a t  c o n f o r m s  t o  t h e  

u n i q u e  n e e d s  o f  t h e i r  c o n s t i t u e n t s .  T h i s  a r t i c l e  w i l l  u p d a t e  

r e a d e r s  o n  i m p l e m e n t a t i o n  a c t i v i t i e s  a n d  l i t i g a t i o n  u n d e r  t h e  

M P C ,  s i n c e  i t  w a s  f i r s t  m e n t i o n e d  i n  T h e  U r b a n  L a w y e r  i n  t h e  

s u m m e r  o f  1 9 7 9 . 3 A g e n e r a l  f a m i l i a r i t y  w i t h  t h e  MPC i s  p r e s u m e d ,  

a n d  i t  c a n  e a s i l y  b e  o b t a i n e d  b y  s c a n n i n g  t h e  ABA a p p r o v e d  

d o c u m e n t .

I I . E n a c t m e n t s

A .  S t a  t e s

T h e  C o o r d i n a t i n g  C o m m i t t e e  o n  A M o d e l  P r o c u r e m e n t  C o d e  

( h e r e i n a f t e r  t h e  " C o o r d i n a t i n g  C o m m i t t e e " )  c o o p e r a t e d  w i t h  a  

n u m b e r  o f  P i l o t  J u r i s d i c t i o n s  i n  t h e  e a r l y  d e v e l o p m e n t  o f  t h e  

M P C ' s  s t a t u t o r y  l a n g u a g e . 1* T o  d a t e ,  e l e v e n  s t a t e s  h a v e  a d o p t e d



l e g i s l a t i o n  b a s e d  u p o n  t h e  M P C ,  f l o w i n g  f r o m  i t s  f o r m a l  a p p r o v a l  

b y  t h e  A B A  H o u s e  o f  D e l e g a t e s  o n  F e b r u a r y  1 3 ,  1 9 7 9 . 5  B y  

c o m p a r i s o n ,  o n l y  t w o  s t a t e s  ( P e n n s y l v a n i a  a n d  M a s s a c h u s e t t s )  h a d  

a d o p t e d  t h e  U n i f o r m  C o m m e r c i a l  C o d e  i n  t h e  f i r s t  s i x  y e a r s  o f  i t s  

" o f f i c i a l "  l i f e  a f t e r  i t s  r e l e a s e  i n  S e p t e m b e r ,  1 9 5 1 . 6

T h e  t w o  m o s t  r e c e n t  e n a c t m e n t s  o f  t h e  MPC b e c a m e  

e f f e c t i v e  i n  N e w  M e x i c o  a n d  A r i z o n a  o n  N o v e m b e r  1 ,  1 9 8 4  a n d  

J a n u a r y  1 ,  1 9 8 5 ,  r e s p e c t i v e l y . 7 A b r i e f  d i g e s t  o f  t h e s e  t w o  

a d a p t a t i o n s  w i l l  g i v e  t h e  r e a d e r  a  f l a v o r  o f  t h e  m e t h o d s  t h a t  

s t a t e s  h a v e  u t i l i z e d  i n  t a i l o r i n g  t h e  MPC t o  f i t  t h e i r  n e e d s .

B o t h  o f  t h e s e  e n a c t m e n t s  r e f l e c t  t h e  C o o r d i n a t i n g  C o m m i t t e e ' s  

d r a f t i n g  p h i l o s o p h y  t h a t  t h e  MPC s h o u l d  b e  u s e d  a s  a  " m i r r o r " ,  

r e f l e c t i n g  t h e  s t r e n g t h s  a n d  w e a k n e s s e s  o f  e x i s t i n g  p r o c u r e m e n t  

s t a t u t e s  a n d  s e r v i n g  a s  a  v e h i c l e  f o r  c o d i f y i n g  a n d  u p d a t i n g  

t h e m .

T h e  N e w  M e x i c o  P r o c u r e m e n t  C o d e  i s  n o t  s e p a r a t e d  i n t o  

d i s t i n c t  a r t i c l e s  b y  s u b j e c t  m a t t e r ,  a l t h o u g h  i t s  s e c t i o n s  f l o w  

f r o m  o n e  t o p i c a l  a r e a  t o  a n o t h e r  i n  t h e  b a s i c  s e q u e n c e  o f  t h e  

M P C .  D e f i n i t i o n s  w e r e  p l a c e d  u n d e r  a  s i n g l e  s e c t i o n ,  t h u s  

e l i m i n a t i n g  t h e  n e e d  f o r  c r o s s - r e f e r e n c e s ;  a n d ,  t h e  s t a t e ' s  

e x i s t i n g  p r o c u r e m e n t  o r g a n i z a t i o n  w a s  r e t a i n e d  w i t h  t h e  S e c r e t a r y  

o f  t h e  G e n e r a l  S e r v i c e s  D e p a r t m e n t  e x e r c i s i n g  a d m i n i s t r a t i v e  

c o n t r o l  o v e r  t h e  p r o c u r e m e n t  p r o c e s s .  C o m p e t i t i v e  s e a l e d  b i d s  

a r e  t h e  f a v o r e d  m e t h o d  o f  s o u r c e  s e l e c t i o n  a s  i n  t h e  M P C ,  w i t h  

l o c a l  e x c e p t i o n s  f o r  p r o c u r e m e n t s  u n d e r  e x i s t i n g  c o n t r a c t s  a n d  

p u r c h a s e s  f r o m  a n t i - p o v e r t y  p r o g r a m  b u s i n e s s e s .  P r o f e s s i o n a l  

s e r v i c e s  a r e  t o  b e  o b t a i n e d  p r i m a r i l y  b y  c o m p e t i t i v e  s e a l e d



p r o p o s a l s ,  a n d  t h e  S t a t e  P r o c u r e m e n t  S t a n d a r d s  a n d  S p e c i f i c a t i o n s

C o m m i t t e e  i s  c h a r g e d  w i t h  d e v e l o p i n g  a  l i s t  o f  a c c e p t a b l e  b r a n d
*

n a m e  i t e m s  i n  a d d i t i o n  t o  s t a n d a r d i z e d  s p e c i f i c a t i o n s .  V a r i o u s  

p r o v i s i o n s  o f  t h e  MPC w h i c h  w e r e  a l r e a d y  c o v e r e d  b y  s t a t e  La w 

w e r e  n o t  p l a c e d  u n d e r  t h e  N e w  M e x i c o  P r o c u r e m e n t  C o d e  ( e . g . ,  

A r t i c l e  5 ,  C o n s t r u c t i o n  M a n a g e m e n t  a n d  B o n d i n g  P r o v i s i o n s ;  a n d  

A r t i c l e  8 ,  S u p p l y  M a n a g e m e n t ) .  N e w M e x i c o ' s  C o d e  r e q u i r e s  t h a t  

b i d  p r o t e s t s  b e  s u b m i t t e d  w i t h i n  f i f t e e n  d a y s  o f  t h e  o c c u r r e n c e  

g i v i n g  r i s e  t o  t h e  p r o t e s t  r a t h e r  t h a n  t h e  M P C ' s  t h i r t y  d a y s ,  a n d  

b i d  p r o t e s t  r e s o l u t i o n  p r o v i s i o n s  d o  n o t  i n c l u d e  a w a r d  o f  

m o n e t a r y  d a m a g e s  o r  a t t o r n e y ' s  f e e s .  N e w  M e x i c o  e n c o u r a g e s  

c o n t r a c t i n g  w i t h  s m a l l  b u s i n e s s e s  a s  d e f i n e d  b y  d o l l a r  v o l u m e ,  

b u t  t h e i r  C o d e  m a k e s  n o  p r o v i s i o n  f o r  m i n o r i t y  o r  d i s a d v a n t a g e d  

b u s i n e s s e s  a s  a  f u n c t i o n  o f  t h e  p r o c u r e m e n t  p r o c e s s . 3

T h e  A r i z o n a  P r o c u r e m e n t  C o d e  e m b r a c e s  m a n y  MPC 

p r o v i s i o n s ,  a n d  e f f e c t s  s u b s t a n t i a l  c h a n g e s  i n  t h e  w a y  t h e  s t a t s  

p u r c h a s e s  g o o d s  a n d  s e r v i c e s .  F r o m  t h e  v i e w p o i n t  o f  p r o c u r e m e n t  

o r g a n i z a t i o n ,  h o w e v e r ,  m a n y  e n t i t i e s  a r e  e x c l u d e d  f r o m  m a n d a t o r y  

a p p l i c a t i o n  o f  t h e  A r i z o n a  C o d e ,  i n c l u d i n g :  p o l i t i c a l

s u b d i v i s i o n s ;  t h e  U n i v e r s i t y  B o a r d  o f  R e g e n t s ;  t h e  L e g i s l a t u r e ;  

t h e  J u d i c i a l  B r a n c h ;  t h e  L o t t e r y  C o m m i s s i o n ;  t h e  S t a t e  

T r a n s p o r t a t i o n  B o a r d  f o r  E n g i n e e r i n g  a n d  C o n s t r u c t i o n  S e r v i c e s ;  

h e a l t h  c a r e  p r o v i d e r  c o n t r a c t s ?  a n d ,  p u r c h a s e s  o f  r a w  m a t e r i a l s  

b y  I n d u s t r i e s  f o r  t h e  B l i n d  a n d  C o r r e c t i o n a l  E n t e r p r i s e s .  T h e  

c u r r a n t  p u r c h a s i n g  o r g a n i z a t i o n  w a s  r e t a i n e d ,  w i t h  t h e  D i r e c t o r  

o f  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  s e r v i n g  a s  b o t h  t h e  

p u r c h a s i n g  p o l i c y  m a k e r  a n d  t h e  c h i e f  p r o c u r e m e n t  o f f i c e r  ( t h e
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MPC r e c o m m e n d s  s e p a r a t i o n  o f  t h e s e  d u t i e s ) .  T h e  A r i z o n a  s o u r c e  

s e l e c t i o n  a n d  c o n t r a c t  f o r m a t i o n  p r o v i s i o n s  c l o s e l y  p a r a l l e l  

t h o s e  f o u n d  i n  A r t i c l e  3 o f  t h e  M P C ,  w h i c h  f o r m s  t h e  h e a r t  o f  a n y  

p u r c h a s i n g  s y s t e m .  O n e  i n t e r e s t i n g  f e a t u r e  o f  t h e  A r i z o n a  C o d e  

i s  i t s  p r o h i b i t i o n  a g a i n s t  t h e  u s e  o f  c o m p e t i t i v e  s e a l e d  

p r o p o s a l s  i n  t h e  p r o c u r e m e n t  o f  c o n s t r u c t i o n .  A r i z o n a ' s  

A r t i c l e  5 i s  u n i q u e  i n  t h a t  i t  c o v e r s  n o t  o n l y  a r c h i t e c t - e n g i n e e r  

a n d  l a n d  s u r v e y i n g  s e r v i c e s ,  b u t  i t  a l s o  i n c l u d e s  t h e  s e r v i c e s  o f  

a s s a y e r s ,  g e o l o g i s t s  a n d  l a n d s c a p e  a r c h i t e c t s .  P r i c e  m a y  b e  

c o n s i d e r e d  a s  a  s e l e c t i o n  f a c t o r  u n d e r  c e r t a i n  c i r c u m s t a n c e s  i n  

t h e  p r o c u r e m e n t  o f  t h e s e  p r o f e s s i o n a l  s e r v i c e s ,  a  s i g n i f i c a n t  

v a r i a n c e  f r o m  MPC p r o v i s i o n s  o n  p o i n t .  T h e  r e m e d i e s  s e c t i o n  

( A r t i c l e  9 )  p r o v i d e s  e x c l u s i v e  m e a n s  f o r  a s s e r t i n g  a  c o n t r a c t  

c l a i m  a g a i n s t  t h e  s t a t e  u n d e r  t h e  A r i z o n a  P r o c u r e m e n t  C o d e .  

F i n a l l y ,  A r i z o n a  h a s  n o t  i n c l u d e d  p r o v i s i o n s  f o u n d  i n  MPC 

A r t i c l e s  1 1  a n d  1 2 ,  w i t h  t h e  e x c e p t i o n  t h a t  t h e  s t a t e  m u s t  c o m p l y  

w i t h  a l l  f e d e r a l  a s s i s t a n c e  r e q u i r e m e n t s . 9

A s  c a n  b e  s e e n ,  s t a t e s  h a v e  t a k e n  a  v e r y  a c t i v e  r o l e  i n  

a d a p t i n g  t h e  C o d e  f o r  t h e i r  u s e ,  s u p p l e m e n t i n g  a n d  c o d i f y i n g  

e x i s t i n g  s t a t u t e s  u s i n g  t h e  MPC a s  a  b a s e l i n e  d r a f t i n g  g u i d e .  

T h e s e  e f f o r t s  h a v e  b e e n  a s s i s t e d  b y  s t a t e  a n d  l o c a l  b a r  g r o u p s  

a n d  r e p r e s e n t a t i v e s  o f  t h e  s p o n s o r i n g  A B A S e c t i o n s  i n  m a n y  

j  u r  i s d  i c t i o n s .

B . L o c a l  E n a c t m e n t s

L o c a l  e n a c t m e n t s  o f  MPC b a s e d  l e g i s l a t i o n  h a v e  p r o v e n  

m o s .  d i f f i c u l t  t o  t r a c k ,  d u e  i n  n o  s m a l l  p a r t  t o  t h e  m u l t i p l i c i t y  

o f  l o c a l  j u r i s d i c t i o n s  w h i c h  h a v e  r e v i e w e d  t h e  C o d e  i n  w h o l e  o r



i n  p a r t ,  a n d  t h e  l a c k  o f  c e n t r a l l y  s t a f f e d  " c l e a r i n g  h o u s e "  f o r  

p r o c e s s i n g  s u c h  i n f o r m a t i o n .  T o  d a t e ,  a t  l e a s t  s e v e n t e e n  l o c a l  

j u r i s d i c t i o n s  a r e  k n o w n  t o  h a v e  a d o p t e d  t h e  M P C . I n f o r m a t i o n  o r  

r e q u e s t s  r e g a r d i n g  l o c a l  e n a c t m e n t s  s h o u l d  b e  d i r e c t e d  t o  

P r o f e s s o r  L o u i s  F .  D e l  D u c a ,  a  m e m b e r  o f  t h e  MPC C o o r d i n a t i n g  

C o m m i t t e e  a n d  D i r e c t o r  o f  t h e  M o d e l  P r o c u r e m e n t  C o d e  A n n u a l  

P r o g r e s s  R e p o r t  P r o j e c t  a t  D i c k i n s o n  S c h o o l  o f  L a w . i i

I I I .  L i t i g a t i o n  S u r v e y

B i l l e d  a s  a  " l a w y e r ' s  r e l i e f  a c t "  e a r l y  o n  b y  s o m e  i n  

t h e  p u r c h a s i n g  c o m m u n i t y ,  MPC e n a c t m e n t s  h a v e  n o t  s p a w n e d  t h e  

t i d a l  w a v e  o f  l a w s u i t s  o n c e  p r e d i c t e d .  O u r  i n i t i a l  l i t i g a t i o n  

s u r v e y  r e v e a l e d  t h a t  m o s t  o f  t h e  r e p o r t e d  c a s e s  h a v e  c e n t e r e d  o n  

t h e  p r o v i s i o n s  o f  A r t i c l e s  1 ,  3 a n d  9 ,  w i t h  a  l e s s e r  n u m b e r  o f  

d i s p u t e s  a r i s i n g  u n d e r  A r t i c l e s  5 ,  8 a n d  1 2 .  A s  a n t i c i p a t e d ,  t h e  

m a j o r i t y  o f  c a s e s  r e v i e w e d  h a v e  c o m e  f r o m  s t a t e s  i n  w m c h  t h e  MPC 

h a s  b e e n  i n  e f f e c t  f o r  s o m e  t i m e ,  n a m e l y ,  K e n t u c k y ,  L o u i s i a n a  a n d  

M a r y l a n d  ( e n a c t m e n t s  e f f e c t i v e  i n  1 9 7 9 ,  1 9 8 0 ,  a n d  1 9 8 1 ,  

r e s p e c t i v e l y ) . ^ - -  T h e  r e m a i n d e r  o f  t h i s  a r t i c l e  w i l l  h i g h l i g h t  

t h e s e  r e c e n t  d e c i s i o n s  o r  l e g i s l a t i v e  r e f i n e m e n t s  w h i c h  h a v e  

c l a r i f i e d ,  a n d  i n  s o m e  c a s e s  c o n f u s e d ,  i s s u e s  a r i s i n g  u n d e r  MPC 

e n a c t m e n t s .  F o r  e a s e  o f  r e f e r e n c e ,  t h e  s u r v e y  i s  a r r a n g e d  b y  MPC 

A r t i c l e s ,  a d d r e s s i n g  t h e  m a j o r  i s s u e s  a s  t h e y  h a v e  a r i s e n  

t h e r e u n d e r  e a c h  t o p i c a l  h e a d i n g .

A . A r t i c l e  1 —  G e n e r a l  P r o v i s i o n s

A l t e r n a t i v e  B o f  MPC § 1 - 1 0 4 ( 3 )  ( L o c a l  A p p l i c a t i o n  o f

f* h  1* S  ^ v p  g  ^  H n n c  - » m  — o  1 1------* - •»  --    1----   ~ r

s u b d i v i s i o n s  t o  a d o p t  a n y  o r  a l l  p o r t i o n s  o f  t h e  c o d e ,  a n d  t h e



L o u i s i a n a  P r o c u r e m e n t  C o d e  a d o p t e d  t h i s  " o p t i o n a l "  a p p r o a c h .  I n  

C o u n c i l  o f  t h e  C i t y  o f  N e w  O r l e a n s  v .  M o r i a l ,  e t  a l . , 1 3  t h e  

C o u n c i l  m e m b e r s  s o u g h t  j u d i c i a l  c l a r i f i c a t i o n  o f  t h e i r  C h a r t e r  

p r o v i s i o n s  r e q u i r i n g  c o m p e t i t i v e  b i d d i n g  o n  a l l  c o n t r a c t s  f o r  

c o n s t r u c t i o n ,  r e p a i r s ,  m a i n t e n a n c e  o r  s e r v i c e s ;  w i t h  a n  e x p r e s s  

e x c e p t i o n  f o r  t h e  p r o c u r e m e n t  o f  " p r o f e s s i o n a l  s e r v i c e s "  a s  

d e f i n e d . T h e  q u e s t i o n  a r o s e  a s  t o  w h e t h e r  t h e  a d m i n i s t r a t i v e  

s e r v i c e s  r e q u i r e d  f o r  a  h e a l t h  c a r e  p l a n  f o r  c i t y  e m p l o y e e s  c a m e  

w i t h i n  t h e  b i d d i n g  e x e m p t i o n  f o r  " p r o f e s s i o n a l  s e r v i c e s " .

A l t h o u g h  t h e  c o n t r a c t  w a s  e n t e r e d  i n t o  p r i o r  t o  t h e  e f f e c t i v e  

d a t e  o f  t h e  L o u i s i a n a  P r o c u r e m e n t  C o d e ,  t h e  M o r i a l  c o u r t  r e f e r r e d  

t o  t h a t  e n a c t m e n t ' s  d e f i n i t i o n s  o f  p e r s o n a l  a n d  p r o f e s s i o n a l  

s e r v i c e s ^  ( i n  e f f e c t  a t  t h e  t i m e  o f  a p p e a l ) ,  i n  o r d e r  t o  

u n d e r s c o r e  i t s  f i n d i n g  t h a t  s i n c e  t h e  s e r v i c e s  i n  q u e s t i o n  w e r e  

p r i m a r i l y  c l e r i c a l  i n  n a t u r e ,  c o m p e t i t i v e  b i d d i n g  w o u l d  i n d e e d  b e  

r e q u i r e d  f o r  t h a t  c o n t r a c t .

T h e  K e n t u c k y  G e n e r a l  A s s e m b l y ,  a f t e r  o r i g i n a l l y  

e n a c t i n g  p r o v i s i o n s  o f  i t s  C o d e  f o r  m a n d a t o r y  l o c a l  a p p l i c a t i o n ,  

l a t e r  m a d e  t h e  K e n t u c k y  P r o c u r e m e n t  C o d e  o p t i o n a l  f o r  i t s  l o c a l  

p u b l i c  a g e n c i e s . T h i s  s i g n i f i c a n t  c h a n g e  i n  l o c a l  a p p l i c a t i o n  

d i d  n o t  o c c u r  w i t h o u t  q u i t e  a  b i t  o f  c o n f u s i o n ,  a n d  t h e  

i n t e r v e n t i o n  o f  t h e  S t a t e  A t t o r n e y  G e n e r a l .  T w o  s e p a r a t e  b i l l s  

e n a c t e d  i n  t h e  1 9 8 0  S e s s i o n  w e r e  i n  d i r e c t  c o n f l i c t :  t h e  f i r s t

b i l l  e n a c t e d  p r o v i d e d  f o r  o p t i o n a l  a p p l i c a b i l i t y  f o r  l o c a l  

a g e n c i e s  a n d  c o n t a i n e d  a n  " e m e r g e n c y "  c l a u s e ;  w h e r e a s ,  t h e  s e c o n d  

b i l l  w h i c h  w a s  a p p r o v e d  b y  t h e  L e g i s l a t u r e  a  f e w  w e e k s  l a t e r  

r e q u i r e d  m a n d a t o r y  C o d e  a p p l i c a t i o n  f o r  l o c a l  g o v e r n m e n t s ,  e x c e p t
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f o r  t h e  p u r c h a s e  o f  g o o d s  p r o d u c e d  b y  c o n v i c t  l a b o r . 1 3  A c t i n g  

u p o n  r e q u e s t s  f r o m  t h e  e x e c u t i v e  a n d  l e g i s l a t i v e  b r a n c h e s  o f  

g o v e r n m e n t ,  t h e  A t t o r n e y  G e n e r a l  i s s u e d  a n  O p i n i o n  ( OAG 8 0 - 2 7 9 )  

w h i c h  h e l d  t h a t  t h e  e a r l i e r  o p t i o n a l  e n a c t m e n t  s h o u l d  p r e v a i l  

b e c a u s e  i t  d e a l t  m o r e  s p e c i f i c a l l y  w i t h  p u b l i c  p r o c u r e m e n t ,  a n d  

b e c a u s e  i t  c o n t a i n e d  a n  e m e r g e n c y  c l a u s e  w h i c h  c o n n o t e d  

l e g i s l a t i v e  p r e f e r e n c e  f o r  i t s  e f f i c a c y . 1 3  T h u s ,  f o r  t h o s e  l o c a l  

u n i t s  o f  g o v e r n m e n t  i n  K e n t u c k y  w h i c h  d o  n o t  c h o o s e  t o  a d o p t  t h e  

l o c a l  a p p l i c a t i o n  p r o v i s i o n s  o f  t h e  s t a t e  c o d e  ( KRS 4 5 A . 3 4 5 - 4 6 0 ) ,  

t h e  o n l y  r e q u i r e m e n t  f o r  p u b l i c  c o n t r a c t s  i s  t h a t  t h o s e  i n  e x c e s s  

o f  8 7 , 5 0 0 . 0 0  m u s t  b e  a d v e r t i s e d  ( K R S  4 2 4 . 2 6 0 ) .  T h i s  s i t u a t i o n  

h a s  n o t  b e e n  a d d r e s s e d  d i r e c t l y  b y  t h e  K e n t u c k y  C o u r t s  t o  d a t e ,  

a n d  i t  u n d e r s c o r e s  t h e  s i g n i f i c a n c e  o f  t h e  l o c a l  a p p l i c a t i o n  

i s s u e  f a c e d  b y  e a c h  e n a c t i n g  s t a t e .

T h e  " r e q u i r e m e n t  o f  g o o d  f a i t h "  f o u n d  i n  MPC § 1 - 1 0 3  w a s  

t e s t e d  i n  M i l l e t t e  E n t e r p r i s e s ,  I n c . ,  e t  a l .  v .  S t a t e  

D i v i s i o n  o f  A d m i n i s t r a t i o n , e t  a l . , 2Q w h e r e i n  t h e  L o u i s i a n a  C o u r t  

o f  A p p e a l s  c o n c l u d e d  t h a t  t h e  o b l i g a t i o n  o f  g o o d  f a i t h  c o u l d  n o t  

b e  m e t  i n  a  s i t u a t i o n  w h e r e  a  s t a t e  a g e n c y  h a d  p r e d e t e r m i n e d  t h e  

b i d d e r  t o  w h o m  i t  w o u l d  a w a r d  a  c o n t r a c t  u n d e r  t h e  c l o a k  o f  

c o m p e t i t i v e  b i d d i n g . 2 1  T h i s  c a s e  i n v o l v e d  a  s i t u a t i o n  w h e r e  a n  

I n v i t a t i o n  f o r  B i d s  ( I F 3 )  f o r  i n s u r a n c e  c l a i m s  p r o c e s s i n g  

s e r v i c e s  w a s  r e w r i t t e n  a f t e r  t h e  f i r s t  r o u n d  o f  b i d d i n g ,  a n d  i t s  

r e v i s e d  q u a l i f i c a t i o n s  p r o v i s i o n s  h a d  b e e n  a l t e r e d  t o  f a v o r  t h e  

i n c u m b e n t  c o n t r a c t o r .  T h i s  c a s e  i s  o f  p a r t i c u l a r  i n t e r e s t  i n  

t h a t  t h e  c o u r t  g r a n t e d  s t a n d i n g  t o  a  d i s a p p o i n t e d  b i d d e r  i n  

a d d i t i o n  t o  t h e  t a x p a y e r  w h o  h a d  a l s o  i n i t i a t e d  t h e  s u i t .
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B . A r t i c l e  3 —  S o u r c e  S e l e c t i o n  a n d  C o n t r a c t

F o r m a t i o n .

A b r i e f  e x p l a n a t i o n  o f  t h e  s o u r c e  s e l e c t i o n  m e t h o d s  

a v a i l a b l e  u n d e r  t h e  MPC i s  i n  o r d e r  a t  t h i s  p o i n t ,  f o r  a  n e w c o m e r  

t o  t h i s  a r e a  o f  t h e  l a w  c o u l d  e a s i l y  b e c o m e  l o s t  i n  t h e  c o n f u s i n g  

m a z e  o f  p r o c u r e m e n t  t e r m i n o l o g y .  I n d e e d ,  s t a n d a r d i z a t i o n  o f  

t h e  p r o c u r e m e n t  v o c a b u l a r y  i s  b u t  o n e  o f  t h e  m a n y  b e n e f i t s  

p r o v i d e d  b y  MPC a d o p t i o n ,  f o r  s i m i l a r  t e r m s  a r e  o f t e n  g i v e n  

v a s t l y  d i f f e r e n t  m e a n i n g s  i n  t h e  f i e l d .

T h e  MPC c o n t a i n s  a  f i r m l y  s t a t e d  p r e f e r e n c e  f o r  

" c o m p e t i t i v e  s e a l e d  b i d d i n g "  a s  t h e  p r i m a r y  s o u r c e  s e l e c t i o n  

m e t h o d  p u r s u a n t  t o  § 3 - 2 0 1 ;  a n d  § 3 - 2 0 2  ( C o m p e t i t i v e  S e a l e d  B i d s )  

s p e c i f i c a l l y  p r o v i d e s  f o r  t h e  c o n t e n t s  o f  t h e  I n v i t a t i o n  f o r  B i d s  

( I F 8 ) , 2 2  p u b l i c  n o t i c e ,  b i d  a c c e p t a n c e  a n d  e v a l u a t i o n ,  a n d  a w a r d  

o f  a  c o n t r a c t  t o  t h e  l o w e s t  r e s p o n s i v e  a n d  r e s p o n s i b l e  b i d d e r .

T h e  MPC l i s t s  t h e  s i x  f o l l o w i n g  a l t e r n a t i v e  s o u r c e  s e l e c t i o n  

m e t h o d s  w h i c h  m a y  b e  u s e d  i n  a p p r o p r i a t e  s i t u a t i o n s  a f t e r  p r o p e r  

d e t e r m i n a t i o n s  h a v e  b e e n  m a d e :  c o m p e t i t i v e  s e a l e d  p r o p o s a l s ; 2 3

s m a l l  p u r c h a s e s ;  s o l e  s o u r c e  p r o c u r e m e n t ;  e m e r g e n c y  p r o c u r e m e n t ;  

p r o f e s s i o n a l  s e r v i c e s  p r o c u r e m e n t  a s  s p e c i f i e d  i n  § 2 - 3 0 2 ;  a n d ,  

a r c h i t e c t - e n g i n e e r  a n d  l a n d  s u r v e y i n g  s e r v i c e s  p r o c u r e m e n t . 2 4  

S i n c e  a n  a g e n c y  m u s t  a s s e s s  t h e  n a t u r e  o f  t h e  m a r k e t  f o r  t h e  

g o o d s  a n d  s e r v i c e s  i t  r e q u i r e s  a n d  t h e n  t a i l o r  i t s  p r o c u r e m e n t  

m e t h o d s  t o  t a k e  a d v a n t a g e  o f  t h e s e  c o n d i t i o n s  i n  a n y  g i v e n  

s i t u a t i o n , 2 5  t h e  MPC p r o v i d e s  t h e  n e c e s s a r y  f l e x i b i l i t y  t o  o b t a i n  

t h e  u n i v e r s a l l y  d e s i r e d  g o a l  o f  " p e r f o r m a n c e  p u r c h a s i n g "  ( o p t i m u m  

u s e  o f  l i m i t e d  f u n d s ) .  C o m p e t i t i v e  s e a l e d  p r o p o s a l s ,  s e t  f o r t h
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u n d e r  MPC S 3 - 2 0 3 ,  m a y  b e  u t i l i z e d  w h e n  c o m p e t i t i v e  s e a l e d  b i d d i n g  

i s  e i t h e r  n o t  p r a c t i c a b l e  o r  n o t  a d v a n t a g e o u s  t o  t h e  g o v e r n m e n t a l  

b o d y ,  f o l l o w i n g  a  w r i t t e n  d e t e r m i n a t i o n  o f  t h e  s p e c i f i c  

c o n d i t i o n s  a u t h o r i z i n g  t h e  u s e  o f  t h i s  i n n o v a t i v e  p r o c u r e m e n t  

m e t h o d  2 6 ,  w h i c h  i s  f r e q u e n t l y  e m p l o y e d  f o r  t h e  p r o c u r e m e n t  o f  

h i g h - t e c h n o l o g y  g o o d s  a n d  s e r v i c e s .

M o t  s u r p r i s i n g l y ,  MPC A r t i c l e  3 h a s  g e n e r a t e d  m o r e  

l i t i g a t i o n  t h a n  a n y  o t h e r  C o d e  A r t i c l e .  L i n d e r  t h e  c o m p e t i t i v e  

s e a l e d  b i d d i n g  m e t h o d ,  a w a r d  o f  t h e  c o n t r a c t  s h a l l  b e  m a d e  " t o  

t h e  l o w e s t  r e s p o n s i b l e  a n d  r e s p o n s i v e  b i d d e r  w h o s e  b i d  m e e t s  t h e  

r e q u i r e m e n t s  a n d  c r i t e r i a  s e t  f o r t h  i n  t h e  I n v i t a t i o n  f o r  

B i d s " , 2 7  w i t h  t h e  t e r m  " r e s p o n s i v e  b i d d e r "  d e f i n e d  a s  " a  p e r s o n  

w h o  h a s  s u b m i t t e d  a  b i d  w h i c h  c o n f o r m s  i n  a l l  m a t e r i a l  r e s p e c t s  

t o  t h e  I n v i t a t i o n  f o r  B i d s . “ 2 3  T h e  l a n g u a g e  o f  t h e  M a r y l a n d  

P r o c u r e m e n t  C o d e  i s  i d e n t i c a l , 2 9  a n d  i n  K e n n e d y  T e m p o r a r i e s  v .  

C o m p t r o l l e r  o f  t h e  T r e a s u r y ^  a n  u n s u c c e s s f u l  b i d d e r  c h a l l e n g e d  

t h e  r e s p o n s i v e n e s s  o f  t h e  b i d  s u b m i t t e d  b y  t h e  s u c c e s s f u l  b i d d e r  

o n  a  c o n t r a c t  f o r  t h e  p r o v i s i o n  o f  t e m p o r a r y  p e r s o n n e l  f o r  

p r o c e s s i n g  s t a t e  i n c o m e  t a x  r e t u r n s .  T h e  u n s u c c e s s f u l  b i d d e r  

c l a i m e d  t h a t  t h e  w i n n i n g  b i d  w a s  n o n r e s p o n s i v e  i n  t h a t  t h e  a m o u n t  

o f  t h e  b i d  b o n d  s u b m i t t e d  w i t h  t h e  b i d  w a s  i n s u f f i c i e n t ,  a n d  t h a t  

t h i s  f a c t o r  r e q u i r e d  r e j e c t i o n  o f  t h a t  o t h e r w i s e  l o w  b i d  u n d e r  

s t a t e  r e g u l a t i o n s .  T h e  C o u r t  o f  S p e c i a l  A p p e a l s ,  i n  o v e r r u l i n g  

t h i s  c h a l l e n g e  t o  t h e  a w a r d  o f  t h e  c o n t r a c t ,  h e l d  t h a t  u n d e r  t h e  

M a r y l a n d  C o d e  a p r o c u r e m e n t  o f f i c e r  h a d  t h e  a u t h o r i t y  t o  " g i v e  

t h e  b i d d e r . . . a n  o p p o r t u n i t y  t o  c u r e  a n y  d e f i c i e n c y  r e s u l t i n g  f r o m  

a  m i n o r  i n f o r m a l i t y  o r  i r r e g u l a r i t y  i n  a  b i d . . . o r  w a i v e  t h e
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d e f i c i e n c y ,  w h i c h e v e r  i s  t o  t h e  a d v a n t a g e  o f  t h e  S t a t e . " 3 1  

S i g n i f i c a n t l y ,  t h e  c o u r t  w e n t  o n  t o  f i n d  t h a t  t h e  u n s u c c e s s f u l  

b i d d e r  h a d  t e n d e r e d  a  n o n r e s p o n s i v e  b i d  i t s e l f ,  s i n c e  i t  h a d  o n l y  

s u b m i t t e d  a  l e t t e r  o f  g u a r a n t e e  f r o m  i t s  b a n k  i n  l i e u  o f  t h e  

r e q u i r e d  b i d  b o n d . 3 2  J u d g e  W i l n e r  a l s o  f o u n d  t h a t  t h e  

c o m p l a i n a n t  h a d  e f f e c t i v e l y  w a i v e d  i t s  r i g h t  t o  a p p e a l  f o r  

f a i l u r e  t o  p r o p e r l y  f o i x o w  s t a t u t o r y  a p p e l l a t e  r e q u i r e m e n t s ,  a n d  

a  t h o r o u g h  r e v i e w  o f  t h i s  i n t e r e s t i n g  c a s e  i s  r e c o m m e n d e d  t o  t h e  

r e a d e r .

I n  B i l o n q o  v .  D e p a r t m e n t  o f  H e a l t h  a n d  H u m a n  R e s o u r c e s , 

L o u i s i a n a ' s  C o u r t  o f  A p p e a l s  h e l d  t h a t  b i d s  w h i c h  s u b s t a n t i a l l y  

d e v i a t e  f r o m  s p e c i f i c a t i o n s  a r e  n o n r e s p o n s i v e  a n d  t h u s  v o i d  a b  

i n i t i o ,  b u t  w h e n  t h e  d e v i a t i o n  i s  i n s u b s t a n t i a l ,  v a l i d  

c o m p e t i t i v e  b i d d i n g  o c c u r s . 3 3  T h e  c o u r t  s t a t e d  t h a t  s u m m a r y  

j u d g m e n t  w a s  a n  i m p r o p e r  m e a n s  f o r  r e s o l v i n g  t h i s  c a s e ,  i n  t h a t  

t h e r e  w a s  a  q u e s t i o n  o f  f a c t  a s  t o  w h e t h e r  B i l o n g o ' s  b i d  f o r  n e w  

c o n s t r u c t i o n  l e a s e d  s p a c e  d e v i a t e d  s u b s t a n t i a l l y  f r o m  t h e  

s p e c i f i c a t i o n s  i n  t h e  I F B .  T h e  B i l o n q o  c o u r t  a l s o  u p h e l d  t h e  

p u b l i c  b o d y ' s  w i d e  d i s c r e t i o n  i n  d e t e r m i n i n g  t h e  " l o w e s t  

r e s p o n s i b l e  b i d d e r " ,  w h i c h  w o u l d  o n l y  b e  o v e r t u r n e d  i f  t h e  

d e t e r m i n a t i o n  w e r e  m a d e  i n  a n  a r b i t r a r y  o r  c a p r i c i o u s  m a n n e r .

A s  p r e v i o u s l y  s t a t e d ,  c o m p e t i t i v e  s e a l e d  b i d d i n g  i s  t h e  

p r e f e r r e d  m e t h o d  o f  s o u r c e  s e l e c t i o n  u n d e r  t h e  M P C . 3 4  

L o u i s i a n a ,  p o l i t i c a l  s u b d i v i s i o n s  a r e  s u b j e c t  t o  S t a t e  s t a t u t o r y  

p r o v i s i o n s  c o n c e r n i n g  a c q u i s i t i o n  o f  c o n s t r u c t i o n ,  

a r t h i t e c t - e n g i n e e r  a n d  l a n d  s u r v e y i n g  s e r v i c e s ,  w h i c h  a r e  c o v e r e d  

o u t s i d e  t h e  S t a t e ' s  P r o c u r e m e n t  C o d e  i n  L o u i s i a n a  R e v i s e d



S t a t u t e s  § 5 3 8 : 2 1 8 1 . 3 5  B u d d  C o n s t r u c t i o n  C o . ,  I n c .  v .  C i t y  o f  

A l e x a n d r i a 3 6  i s  i l l u s t r a t i v e  o f  s t r i c t  a d h e r e n c e  t o  b i d  

r e q u i r e m e n t s .  I n  t h a t  c a s e ,  t h e  c o u r t  r e q u i r e d  t h e  C i t y  o f  

A l e x a n d r i a  t o  a b i d e  b y  i t s  o w n  p r e c i s e  r u l e s  i n  d e t e r m i n i n g  t h e  

l o w e s t  b i d d e r .  T h e  c o n t r a c t  i n  q u e s t i o n  w a s  a w a r d e d  t o  a  c o m p a n y  

( S l o c u m )  w h o s e  b i d  c o n t a i n e d  a  c o n f l i c t  b e t w e e n  a  w r i t t e n  u n i t  

p r i c e  f o r  c e m e n t  a n d  t h e  s a m e  u n i t  p r i c e  s e t  f o r t h  i n  f i g u r e s .  

C i t y  r e g u l a t i o n s  r e q u i r e d  t h a t  t h e  w r i t t e n  p r i c e  p r e v a i l  w h e n  

s u c h  c o n f l i c t s  a r o s e ,  w h i c h  w o u l d  h a v e  m a d e  t h e  a p p e l l a n t  B u d d  

C o n s t r u c t i o n  C o m p a n y ' s  b i d  l o w e r  t h a n  S l o c u m ' s .  T h e  C i t y  

C o u n c i l ,  b a s e d  o n  o r a l  r e p r e s e n t a t i o n s  f r o m  S l o c u m  t o  a d h e r e  t o  

t h e  l o w e r  p r i c e  s e t  f o r t h  i n  f i g u r e s ,  v o t e d  4 - 3  t o  a c c e p t  t h a t  

u n i t  p r i c e  f r o m  S l o c u m ,  t h u s  m a k i n g  i t  t h e  l o w  b i d d e r . 3 7  T h e  

C o u r t  o f  A p p e a l s ,  i n  a f f i r m i n g  t h e  t r i a l  c o u r t ' s  g r a n t  o f  a  

p r e l i m i n a r y  i n j u n c t i o n  t o  B u d d ,  h e l d  t h a t  t h e  c i t y  h a d  a c t e d  

a r b i t r a r i l y  i n  r e j e c t i n g  t h e  l o w e s t  b i d  f r o m  B u d d  a n d  h a d  

d i r e c t l y  v i o l a t e d  s t a t u t o r y  p r o v i s i o n s  r e g a r d i n g  b i d  a w a r d . 3 8  

T h i s  d e c i s i o n  a l s o  a f f i r m e d  t h e  s t a n d i n g  o f  a  d i s a p p o i n t e d  b i d d e r  

t o  m a i n t a i n  a n  a c t i o n  t o  e n j o i n  t h e  c i t y  f r o m  a w a r d i n g  a  

c o n t r a c t .

I n  M a r y l a n d ,  c o m p e t i t i v e  b i d d i n g  n e e d  n o t  b e  u s e d  u n d e r  

a  c i t y ' s  l o a n  g u a r a n t e e  p r o g r a m  f o r  d e v e l o p m e n t  o r  r e d e v e l o p m e n t ,  

w h e n  t h e  p r o p o s e d  p r o j e c t  r e l a t e s  t o  a  s p e c i f i c  l o c a t i o n  o w n e d  o r  

t o  b e  o w n e d  b y  t h e  b o r r o w e r . 3 9  T h e  C o u r t  o f  A p p e a l s  a l s o  n o t e d  

i n  H u g h e s  v .  S c h a e f e r  t h a t  t h e  p l a i n t i f f s  f a i l e d  t o  e l e v a t e  

B a l t i m o r e ' s  l o a n  p r o g r a m s  f o r  r e d e v e l o p m e n t  t o  t h e  s t a t u s  ^ f  

" p u b l i c  w o r k s , "  w h i c h  w o u l d  h a v e  r e q u i r e d  c o m p e t i t i v e  a c q u i s i t i o n



p r o c e d u r e s  a n d  r e n d e r e d  t h e  C i t y  o f  B a l t i m o r e ' s  a c t s  u n d e r  t h i s  

p r o g r a m  i n v a l i d .

A r e c e n t  L o u i s i a n a  c a s e  i n v o l v i n g  MPC A r t i c l e  3 i s  

D a v e s  v .  S t a t e  D i v i s i o n  o f  A d m i n i s t r a t i o n ,  O f f i c e  o f  R i s k  

M a n a g e m e n t , 4 0  c o n s t r u i n g  a  p r o p o s e d  m u l t i - t e r m  c o n t r a c t  f o r  t h e  

s t a t e ' s  l i a b i l i t y  i n s u r a n c e  o n  i t s  f l e e t  o f  v e h i c l e s .  D a v e s  

I n s u r a n c e  A g e n c y  w a s  t h e  l o w e s t  r e s p o n s i v e  b i d d e r  a n d  w a s  a w a r d e d  

a  t h r e e - y e a r  c o n t r a c t ,  a n d  t h e  m a j o r  i s s u e  p r e s e n t e d  t o  t h e  c o u r t  

w a s  w h e t h e r  t h e  c o n t r a c t  w a s  s u b j e c t  t o  a n  a n n u a l  a d j u s t m e n t  o f  

p r e m i u m s .  U n d e r  L o u i s i a n a  l a w ,  a u t o m o b i l e  l i a b i l i t y  i n s u r a n c e  

p o l i c i e s  c a n n o t  b e  i s s u e d  o n  a  l e v e l  r a t e  f o r  a  m u l t i p l e - y e a r  

t e r m ,  b u t  m u s t  b e  a d j u s t e d  a f t e r  t h e  f i r s t  y e a r . * * !  T h e  F i r s t  

C i r c u i t  C o u r t  o f  A p p e a l s  h e l d  u p o n  r e v i e w  o f  t h e  a d m i n i s t r a t i v e  

r e c o r d  t h a t  t h e  S t a t e  h a d  n o  r i g h t  t o  t e r m i n a t e  t h e  i n s u r a n c e  

c o n t r a c t  i n  q u e s t i o n  o r  t o  c o n t e n d  t h a t  t h e  b i d  f i x e d  a  l e v e l  

r a t e  f o r  t h e  e n t i r e  t e r m  o f  t h e  c o n t r a c t ,  b a s i n g  t h e  l a t t e r  

f i n d i n g  o n  t h e  f a c t  t h a t  t h e  b i d  f r o m  D a v e s  e x p r e s s l y  s t a t e d  t h a t  

i t  w a s  s u b j e c t  t o  a n n u a l  a d j u s t m e n t s  a n d  t h e  b i d  w a s  a c c e p t e d  b y  

t h e  S t a t e  w i t h  t h a t  u n d e r s t a n d i n g . 1* 2 T h e  C o u r t  s i g n i f i c a n t l y  

f o u n d  t h a t  t h e  S t a t e  w a s  n o t  e n t i t l e d  t o  i n s e r t  a  u n i l a t e r a l  

c a n c e l l a t i o n  c l a u s e  i n  t h e  i n s u r a n c e  c o n t r a c t ,  a n d  t h a t  e i t h e r  

p a r t y  c o u l d  c a n c e l  t h e  c o n t r a c t  o n l y  f o r  l e g a l  c a u s e .

C . A r t i c l e  5 —  P r o c u r e m e n t  o f  C o n s t r u c t i o n ,

A r c h i t e c t -  E n g i n e e r  a n d  L a n d  S u r v e y i n g  S e r v i c e s

MPC § 5 - 3 0 1  d e t a i l s  t h e  r e q u i r e m e n t s  f o r  b i d  s e c u r i t y  

b o n d s .  M a r y l a n d ' s  P r o c u r e m e n t  C o d e  r e q u i r e s  a  b i d  b o n d  o f  f i v e  

p e r c e n t  o f  t h e  t o t a l  a m o u n t  b i d  i n  e x c e s s  o f  $ 2 5 , 0 0 0 ,  a n d  " [ i ] f
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t h e  i n v i t a t i o n  f o r  b i d s  o r  r e q u e s t  f o r  p r o p o s a l s  r e q u i r e  t h a t  a  

b i d  b o n d  b e  p r o v i d e d ,  a  b i d d e r  o r  o f f e r o r  t h a t  d o e s  n o t  c o m p l y  

s h a l l  b e  r e j e c t e d . " 1* 2  i n  t h e  p r e v i o u s l y  c i t e d  c a s e  o f  K e n n e d y  

T e m p o r a r i e s  v .  C o m p t r o l l e r  o f  t h e  T r e a s u r y , * *  a  l e t t e r  o f  

g u a r a n t e e  p l e d g i n g  c o l l a t e r a l  t o  s e c u r e  c o n t r a c t  p e r f o r m a n c e  f r o m  

a n  o t h e r w i s e  r e s p o n s i v e  b i d d e r ’ s  b a n k ,  w a s  h e l d  t o  b e  i n  

n o n c o m p l i a n c e  w i t h  s t a t u t o r y  a n d  r e g u l a t o r  b i d  s e c u r i t y  

r e q u i r e m e n t s .  **5

D .  A r t i c l e  8 —  S u d p I v M a n a g e m e n t

MPC § § 8 - 2 0 1  c o n t a i n s  b r o a d  l a n g u a g e  c o v e r i n g  t h e  s a l e  

o r  d i s p o s a l  o f  s u r p l u s  s u p p l i e s ,  s a i d  p r o c e s s  l o c a t e d  o n  t h e  f a r  

e n d  o f  t h e  p r o c u r e m e n t  s p e c t r u m .  K e n t u c k y ' s  M o d e l  P r o c u r e m e n t  

C o d e  s e c t i o n  d e a l i n g  w i t h  t h e  d i s p o s a l  o f  s u r p l u s  p r o p e r t y  i s  n o t  

m a n d a t o r y  i n  r e q u i r i n g  t h a t  a g e n c i e s  s e l l  s u r p l u s  g o o d s  i n  s t r i c t  

a c c o r d a n c e  w i t h  t h e  C o d e ' s  a c q u i s i t i o n  s t a n d a r d s . “* 2 I n  

a c c o r d a n c e  w i t h  t h e  p e r m i s s i v e  n a t u r e  o f  t h e  s e c t i o n ,  t h e  

K e n t u c k y  C o u r t  o f  A p p e a l s  h e l d  i n  O h i o  R i v e r  C o n v e r s i o n s  v .  C i t v  

o f  O w e n s b o r o 1* -?  t h a t  a  c i t y  h a s  w i d e  d i s c r e t i o n  i n  a c c e p t i n g  a  

l o w e r  o f f e r i n g  p r i c e  f o r  t h e  s a l e  o f  a  s u r p l u s  f a c i l i t y  ( b o a t  

d o c k ) ,  w h e n  t h e  b u y e r ' s  u s e  o f  t h e  f a c i l i t y  w i l l  b e  m o r e  

b e n e f i c i a l  t o  t h e  c i t i z e n r y  t h a n  t h a t  o f  a  b u y e r  o f f e r i n g  a  

h i g h e r  p r i c e . 1* 2  i n  t h i s  c a s e ,  t h e  h i g h e r  b i d d e r  i n t e n d e d  t o  

r e m o v e  t h e  d o c k  f r o m  t h e  c i t y ,  w h e r e a s  t h e  f i r m  s u b m i t t i n g  a  

l o w e r  p u r c h a s e  p r i c e  i n t e n d e d  t o  c o n t i n u e  t o  o p e r a t e  t h e  d o c k  i n  

t h e  C i t y  o f  O w e n s b o r o .  T h e  r e s u l t i n g  b e n e f i t  t o  i t s  c i t i z e n s  w a s  

a  l e g i t i m a t e  o v e r r i d i n g  c o n c e r n  f o r  t h e  c i t y  I n  i t s  a w e r d  

d e t e r m i n a t i o n . 4 9
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E .  A r t i c l e  9 —  L e g a l  a n d  C o n t r a c t u a l  R e m e d i e s  

MPC § § 9 - 1 0 1  d e a l s  w i t h  t h e  a u t h o r i t y  t o  r e s o l v e  

p r o t e s t e d  s o l i c i t a t i o n s  a n d  a w a r d s .  T h e  MPC a l l o w s  a c t u a l  o r  

p r o s p e c t i v e  b i d d e r s  f o u r t e e n  d a y s  t o  s u b m i t  a  w r i t t e n  p r o t e s t  t o  

t h e  C h i e f  P r o c u r e m e n t  O f f i c e r .  M a r y l a n d ' s  C o d e  r e q u i r e s  t h a t  t h e  

p r o t e s t  t o  b e  f i l e d  w i t h i n  s e v e n  d a y s , 3 0  a n d  s t a t e  o f f i c i a l s  a r e  

g i v e n  n o  a u t h o r i t y  t o  w a i v e  t h i s  s e v e n - d a y  p e r i o d . 3 1  a  p r o t e s t  

f i l e d  a f t e r  t h e  r e q u i r e d  t i m e  c o n s t i t u t e s  a n  i m p l i e d  w a i v e r  o f  

t h e  p r o t e s t o r ' s  r i g h t  t o  a p p e a l  t o  t h e  S t a t e  B o a r d  o f  C o n t r a c t  

A p p e a l s ,  w h i c h  w a s  o n e  o f  t h e  C o u r t ' s  f i n d i n g s  i n  K e n n e d y  

T e m p o r a r i e s , s u p r a . 3 2

I n  M i l l e t t e  E n t e r p r i s e s ,  I n c .  v .  S t a t e  D i v i s i o n  o f  

A a m i r . i s t r a t  i o n  , 3 3  t h e  L o u i s i a n a  C o u r t  o f  A p p e a l s  s t r e s s e d  t h a t  

t h e  p r o v i s i o n s  o f  t h e  P r o c u r e m e n t  c o d e  d i d  n o t  m a n d a t e  t h a t  a n  

a g g r i e v e d  p a r t y  c o m p l e t e l y  e x h a u s t  i t s  a d m i n i s t r a t i v e  r e m e d i e s  

p r i o r  t o  s e e k i n g  r e l i e f  i n  t h e  c o u r t s .  T h e  MPC a n d  t h e  L o u i s i a n a  

a d a p t a t i o n  s p e c i f i c a l l y  s t a t e  t h a t  a n  a g g r i e v e d  p e r s o n  m a y  

p r o t e s t  t o  t h e  a p p r o p r i a t e  p r o c u r e m e n t  o f f i c e r ,  a n d  t h e  L o u i s i a n a  

C o u r t ' s  f i n d i n g  u n d e r s c o r e d  t h e  p e r m i s s i v e  c o n t e x t  o f  t h a t  

s t a t u t o r y  l a n g u a g e . 3 4

S e v e r a l  c a s e s  h a v e  a r i s e n  u n d e r  MPC § 9 - 4 0 1  ( W a i v e r  o f  

S o v e r e i g n  I m m u n i t y  i n  C o n n e c t i o n  w i t h  C o n t r a c t s ) ,  c o n c e r n i n g  t h e  

s c o p e  a n d  e x t e n t  o f  t h i s  v e r y  i m p o r t a n t  p r o v i s i o n .  I n  M a s s  

T r a n s i t  A d m i n i s t r a t i o n  v .  G r a n i t e  C o n s t r u c t i o n  C o . , 3 5  t h e  

M a r y l a n d  C o u r t  o f  S p e c i a l  A p p e a l s  h e l d  t h a t  t h e  w a i v e r  o f  

s o v e r e i g n  i m m u n i t y  f o r  t h e  M a s s  T r a n s i t  A d m i n i s t r a t i o n  ( M T A )  

a p p l i e d  o n l y  t o  c o n t r a c t  c l a i m s  b a s e d  u p o n  s p e c i f i c  w r i t t e n
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c o n t r a c t  p r o v i s i o n s ,  a n d  t h a t  s o v e r e i g n  i m m u n i t y  w a s  a  c o m p l e t e  

b a r  t o  a  c o n t r a c t o r ' s  c l a i m s  b a s e d  o n  u n j u s t  e n r i c h m e n t . 5 6  T h e  

d i s p u t e  a r o s e  o u t  o f  a n  a m b i g u i t y  i n  c o n t r a c t  d r a w i n g s  f o r  t h e  

c o n s t r u c t i o n  o f  a  s t a t i o n  f o r  t h e  3 a l t i m o r e  R a p i d  T r a n s i t  S y s t e m .  

A G r a n i t e  C o n s t r u c t i o n  r e p r e s e n t a t i v e  c a l l e d  t n e  P r o j e c t  E n g i n e e r  

t o  i n q u i r e  w h e t h e r  a l l  g a s  l i n e  r e l o c a t i o n  w o r k  i n v o l v e d  i n  t h e  

P r o j e c t  s h o u l d  b e  i n c l u d e d  i n  t h e i r  b i d .  T h e  MTA E n g i n e e r ,  a f t e r  

e x p r e s s l y  s t a t i n g  t o  G r a n i t e  t h a t  h e  w a s  n o t  t h e  p r o p e r  p e r s o n  t o  

i n t e r p r e t  t h e  d r a w i n g s ,  s t a t e d  h i s  p e r s o n a l  a n d  q u a l i f i e d  o p i n i o n  

t h a t  t h e  g a s  l i n e  w o r k  w a s  t o  b e  d o n e  b y  B a l t i m o r e  G a s  a n d  

E l e c t r i c  C o m p a n y  a n d  n o t  t h e  g e n e r a l  c o n t r a c t o r .  G r a n i t e  

s u b m i t t e d  a  b i d  w h i c h  d i d  n o t  i n c l u d e  t h e  g a s  l i n e  w o r k ,  a n d  MTA 

l a t e r  e s t i m a t e d  t h e  o m i t t e d  g a s  l i n e  w o r k  w o u l d  c o s t  

a p p r o x i m a t e l y  $ 1 1 5 , 0 0 0  t o  c o m p l e t e . 5 7  T h e  C o u r t  f o u n d  n o  m e r i t  

i n  G r a n i t e ' s  c l a i m  f o r  t h e s e  a d d i t i o n a l  f u n d s  u p o n  i t s  c o m p l e t i o n  

o f  a l l  w o r k  b a s e d  o n  t h e  t h e o r y  o f  u n j u s t  e n r i c h m e n t ,  s i n c e  t h e  

c o n t r a c t  t e r m s  a n d  c o n d i t i o n s  s p e c i f i c a l l y  s t a t e d  t h a t  o r a l  

e x p l a n a t i o n s  w o u l d  n o t  b e  b i n d i n g  c ^  t h e  S t a t e ,  a n d  d u e  t o  t h e  

f a c t  t h a t  G r a n i t e  e x e c u t e d  t h e  c o n t r a c t  a f t e r  i t  w a s  a w a r e  t h a t

i t  w a s  i n  f a c t  r e q u i r e d  t o  d o  a l l  o f  t h e  g a s  l i n e  r e l o c a t i o n

w o r k . 5 3  S i g n i f i c a n t l y ,  t h e  C o u r t  m e n t i o n e d  i n  i t s  o p i n i o n  t h a t  

t h e  a m o u n t  f o r  t h e  w o r k  i n  q u e s t i o n  w a s  l e s s  t h a n  o n e  p e r c e n t  o f

t h e  t o t a l  c o n t r a c t  a m o u n t .

A n o t h e r  c a s e  d e c i d e d  u n d e r  MPA § 9 - 4 0 1  w a s  M a r y l a n d  P o r t  

A d m i n i s t r a t i o n  v .  C .  J .  L a n q e n f e l d e r  i  S o n ,  I n c . , 5 9  w h e r e i n  t h e  

P o r t  A d m i n i s t r a t i o n ' s  c o n t r a c t  w i t h  L a n q e n f e l d e r  f o r  d r e d a i n q  

w o r k  i n  t h e  B a l t i m o r e  h a r b o r  c o n t a i n e d  a  s t a n d a r d  c h a n g e s  c l a u s e ,
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a l l o w i n g  - h e  A d m i n i s t r a t i o n  t o  m o d i f y  t h e  s c o p e  o f  t h e  w o r k  a n d  

p r o v i d e  L a n g e n f e l d e r  w i t h  a n  " e q u i t a b l e  a d j u s t m e n t "  f o r  a n y  s u c h  

c h a n g e s .  T h e  P o r t  A d m i n i s t r a t i o n  ( M P A )  i n i t i a l l y  r e f u s e d  t o  p a y  

t h e  i n c r e a s e d  c o s t s  a s s o c i a t e d  w i t h  t h r e e  r e q u e s t s  f r o m  t h e  

c o n t r a c t o r  f o r  " e q u i t a b l e  a d j u s t m e n t s , "  d u e  t o  o n e  MPA c h a n g e  

o r d e r  a n d  t w o  c l a i m s  u n d e r  t h e  c o n t r a c t ' s  " d i f f e r i n g  s i t e  

c o n d i t i o n s "  c l a u s e .  A f t e r  a  h e a r i n g ,  MPA p a i d  t h e  p r i n c i p a l  

a m o u n t  o f  t w o  o f  t h e  c l a i m s ,  b u t  a p p e a l e d  t h e  S t a t e  B o a r d  o f  

C o n t r a c t  A p p e a l s '  a d m i n i s t r a t i v e  d e c i s i o n  o n  t h e  o t h e r  c l a i m  a n d  

a l l  i n t e r e s t  a m o u n t s  a w a r d e d  t o  t h e  B a l t i m o r e  C i t y  C o u r t .  U p o n  

i t s  r e v i e w ,  t h e  M a r y l a n d  C o u r t  o f  S p e c i a l  A p p e a l s  h e l d  t h a t  t h e  

d e f e n s e  o f  s o v e r e i g n  i m m u n i t y  c o u l d  n o t  b e  u s e d  t o  b a r  t h e  

i m p o s i t i o n  o f  i n t e r e s t  o n  a  c l a i m  a g a i n s t  t h e  S t a t e ,  s i n c e  t h e  

l e g i s l a t u r e  o n l y  r e s t r i c t e d  t h e  w a i v e r  o f  i m m u n i t y  t o  w r i t t e n  

c o n t r a c t s  o n  a c t i o n s  f i l e d  w i t h i n  o n e  y e a r ,  a n d  d u e  t o  t h e  f a c t  

t h a t  t h e  s t a t u t e  o n l y  p r e c l u d e d  p u n i t i v e  d a m a g e s  a n d  n o t  i n t e r e s t  

a w a r d s . 5 0  s i m i l a r l y ,  t h e  MPC e x p r a s s l y  p r o v i d e s  f o r  t h e  p a y m e n t ,  

o f  i n t e r e s t  " a t  t h e  s t a t u t o r y  r a t e  a p p l i c a b l e  t o  j u d g m e n t s  f r o m  

t h e  d a t e  t h e  c l a i m  a r o s e  t h r o u g h  t h e  d a t e  o f  d e c i s i o n  o r  

j u d g m e n t ,  w h i c h e v e r  i s  l a t e r . " 5 1

MPC § 9 - 4 0 2  s e t s  f o r t h  t h e  t i m e  l i m i t a t i o n s  f o r  b r i n g i n g  

c o u r t  a c t i o n s  b a s e d  o n  a  j u r i s d i c t i o n ' s  w a i v e r  o f  s o v e r e i g n  

i m m u n i t y  i n  c o n t r a c t .  T h e  c a s e  o f  B l u e q r a s s  C o n c r e t e  

C o n s t r u c t i o n  C o m p a n y  v .  C o m m o n w e a l t h 5 2  i s  i l l u s t r a t i v e  o f  t h e  

c o n f u s i o n  e n g e n d e r e d  b y  t h e  a p p l i c a t i o n  o f  t h i s  s e c t i o n  i n  t h e  

s t a t e s .  T h e  c o n t r a c t o r ' s  c o m p l a i n t  i n  B l u e q r a s s  w a s  d i s m i s s e d  b y  

t h e  F r a n k l i n  C i r c u i t  C o u r t  f o r  f a i l u r e  t o  t i m e l y  f i l e  a  c o m p l a i n t :
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b a s e d  o n  a d d i t i o n a l  e x p e n s e s  ( $ 8 , 2 1 1 . 4 8 )  i n c u r r e d  i n  c o m p l e t i o n

o f  a  S t a t e  r o a d  p r o j e c t ,  a l t h o u g h  t h e  c o n t r a c t o r  h a d  s o u g h t  t o

e x h a u s t  a l l  a d m i n i s t r a t i v e  r e m e d i e s  p r i o r  t o  f i l i n g  s u i t .  A t  t h e

t i m e  t h e  c o n t r a c t  w a s  e n t e r e d ,  t h e  K e n t u c k y  M o d e l  P r o c u r e m e n t

C o d e  r e q u i r e d  c l a i m s  t o  b e  c o m m e n c e d  " w i t h i n  o n e  ( 1 )  y e a r  f r o m

t h e  d a t e  o f  c o m p l e t i o n  s p e c i f i e d  i n  t h e  c o n t r a c t " . 6 3  ( E m p h a s i s

a d d e d ) .  U p o n  r e v i e w ,  t h e  C o u r t  o f  A p p e a l s  f o u n d  a s  f a c t  t h a t :

M a y  1 5 ,  1 9 8 0  w a s  t h e  d a t e  o f  c o m p l e t i o n  o f  t h e  p r o j e c t ;  J u n e  3 0 ,

1 9 8 2  w a s  t h e  d a t e  t h e  C o m m o n w e a l t h  ( t h r o u g h  t h e  C o m m i s s i o n e r  o f

H i g h w a y s )  i s s u e d  i t s  f i n a l  d e n i a l  o f  B l u e g r a s s '  c l a i m  f o r

a d d i t i o n a l  c o m p e n s a t i o n ;  a n d ,  S e p t e m b e r  9 ,  1 9 8 2  w a s  t h e  d a t e

B l u e g r a s s  f i l e d  i t s  c o m p l a i n t . .  T h e  C o u r t  t h e n  h e l d  t h a t  u n d e r

t h e  e x p r e s s  t e r m s  o f  t h e  s t a t u t e  B l u e g r a s s  o n l y  h a d  u n t i l  M a y  1 5 ,

1 9 8 1  i n  w h i c h  t o  f i l e  i t s  c o m p l a i n t  ( n o t w i t h s t a n d i n g  i t s  a t t e m p t s

t o  s e e k  a l l  a v a i l a b l e  a d m i n i s t r a t i v e  r e m e d i e s ) ,  a n d  r u l e d  t h a t

t h e  c o m p l a i n t  w a s  t h e r e f o r e  p r o p e r l y  d i s m i s s e d .  A l t h o u g h  n o t i n g

i t  w a s  " u n f o r t u n a t e "  t h a t  t n e  c o n t r a c t o r  w a s  m i s l e d  b y  d i r e c t i v e s

r e c e i v e d  f r o m  s t a t e  o f f i c i a l s ,  a n d  t h a t  t h e  r e s u l t  w o u l d  h a v e

b e e n  d i f f e r e n t  u n d e r  t h e  p r e - C o d e  s t a t u t e ,  t h e  C o u r t  n e v e r t h e l e s s

u p h e l d  t h e  s t r i c t  i n t e r p r e t a t i o n  o f  t h i s  l i m i  - • / . t i o n  s t a t u t e .  6 4

O f  l i t t l e  s o l a c e  t o  t h e  c o n t r a c t o r  i n  B l u e q r a s s , a n d  i n

r e s p o n s e  t o  t h i s '  O p i n i o n ,  t h e  K e n t u c k y  G e n e r a l  A s s e m b l y  h a s  s i n c e

a m e n d e d  i t s  C o d e  ( 3 4 5 A . 2 6 0 )  t o  r e a d  a s  f o l l o w s :

L i m i t a t i o n s  o n  c l a i m s . -  ( 1 )  A n y  c l a i m  
a r i s i n g  f r o m  a  c o n s t r u c t i o n  c o n t r a c t  e x e c u t e d  
a n d  a d m i n i s t e r e d  b y  t h e  t r a n s p o r t a t i o n  
c a b i n e t  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  KRS 
C h a p t e r  1 7 5 ,  1 7 6 ,  1 7 7  a n d  1 8 0  s h a l l  b e  
c o m m e n c e d  i n  F r a n k l i n  C i r c u i t  C o u r t  w i t h i n  
o n e  ( 1 )  y e a r  f r o m  t h e  t i m e  t h e  C o m m o n w e a l t h  
h a s  d e t e r m i n e d  f i n a l  p a y  q u a n t i t i e s  a n d



i s s u e s  a  f i n a l  p a y  e s t i m a t e  t o  t h e  
c o n t r a c t i n g  p a r t y ,  n o t i f y i n g  h i m  o f  i t s  f i n a l  
d e t e r m i n a t i o n ,  o r  f r o m  t h e  r e c e i p t  o f  a  f i n a l  
a d v e r s e  d e c i s i o n  o f  t h e  C o m m o n w e a l t h ,  
w h i c h e v e r  o c c u r s  l a t e r .  [ E m p h a s i s  A d d e d ] 6 5

U n d e r  t h i s  a m e n d m e n t ,  J u n e  3 0 ,  1 9 8 2  w o u l d  h a v e  b e e n  t h e  m e a s u r i n g

d a t e  f o r  t h e  o n e - y e a r  l i m i t a t i o n ,  a n d  t h e  S e p t e m b e r  9 ,  1 9 8 2

f i l i n g  b y  t h e  c o n t r a c t o r  i n  B l u e q r a s s  w o u l d  h a v e  b e e n  t i m e l y .

F . A r t i c l e  1 2  —  E t h i c s  i n  P u b l i c  C o n t r a c t i n g .

T h e  MPC s t a t e s  t h a t ,  a s  a  m a t t e r  o f  p o l i c y ,  " ( p j u b l i c

e m p l o y m e n t  i s  a  p u b l i c  t r u s t . " 6 6  A b r e a c h  o f  t h a t  t r u s t  o c c u r s

w h e n  p u b l i c  e m p l o y e e s  a t t e m p t  t o  r e a l i z e  p e r s o n a l  g a i n  b y  t h e

i m p r o p e r  d i s c h a r g e  o f  t h e i r  d u t i e s . 6 7  K e n t u c k y ' s  P r o c u r e m e n t

C o d e  c o n t a i n s  v i r t u a l l y  i d e n t i c a l  l a n g u a g e . 6 6  I n  B u c h i q n a n i  v .

L e x i n q t o n - F a v e t t e  U r b a n  C o u n t y  G o v e r n m e n t , 6 9  t h e  C o u n t y  J a i l e r ,

a n  e l e c t e d  o f f i c i a l  u n d e r  t h e  K e n t u c k y  C o n s t i t u t i o n ,  w a s

p r o h i b i t e d  f r o m  o p e r a t i n g  a  D e t e n t i o n  C e n t e r  C o m m i s s a r y  f o r

p r o f i t . 7 6  I n  a d d i t i o n  t o  h i s  o f f i c i a l  d u t i e s ,  t h e  J a i l e r  w a s

p a i d  f o r  b o o k k e e p i n g ,  f i n g e r p r i n t i n g ,  a n d  p h o t o g r a p h i n g  s e r v i c e s

p e r f o r m e d  a s  D i r e c t o r  o f  D e t e n t i o n  ( a  p o s i t i o n  c r e a t e d  u p o n

p a s s a g e  o f  t h e  C o u n t y ' s  U r b a n  G o v e r n m e n t  C h a r t e r ) ;  a n d  h e  a l s o

o p e r a t e d  a  p r i s o n  C o m m i s s a r y ,  t h e  p r o f i t  f r o m  w n i c h  h e  r e t a i n e d

a s  c o m p e n s a t i o n .  D e s p i t e  t h e  f a c t  t h a t  t h e  p r o f i t  w a s  n e i t h e r

u n r e a s o n a b l e  n o r  e x c e s s i v e ,  a n d  t h e  f a c t  t h a t  t h e  o p e r a t i o n  o f

t h e  C o m m i s s a r y  c o n t r i b u t e d  t o  t h e  s e c u r i t y  o f  t h e  D e t e n t i o n

C e n t e r  a n d  t h u s  t h e  c o u n t y ;  i t  w a s  h e l d  t h a t  t h e  j a i l e r  h a d

t e c h n i c a l l y  b r e a c h e d  t h e  p u b l i c  t r u s t  t h r o u g h  t h e  f o r - p r o f i t

C o m m i s s a r y  a c t i v i t i e s  c o n d u c t e d  i n  a d a i t i o n  t o  h i s  C o n s t i t u t i o n a l

d u t i e s .  B a s e d  o n  t h e  d e f e n s e  o f  a d v i c e  o f  c o u n s e l ,  t h e  a p p e l l a t e
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c o u r t  r e v e r s e d  t h e  i m p o s i t i o n  o f  m o n e t a r y  d a m a g e s  b y  t h e  l o w e r  

c o u r t ,  a n d  d i r e c t e d  a  f i n d i n g  t h a t  t h e  J a i l e r  c o u l d  n o t  o p e r a t e  a  

C o m m i s s a r y  f o r  p r o f i t  ( w h i l e  i n v i t i n g  " l e g i s l a t i v e  i n i t i a t i v e "  i n  

t h i s  a r e a ) .  T h e  K e n t u c k y  C o u r t  o f  A p p e a l s  t h e n  h e l d  t h a t  t h e  

J a i l e r  c o u l d  c o n t r a c  w i t h  t h e  C o u n t y  f o r  d u t i e s  n o t  s p e c i f i c a l l y  

r e l a t e d  t o  h i s  o f f i c i a l  d u t i e s ,  a n d  u p h e l d  t h e  c o n t r a c t  f o r  h i s  

s e r v i c e s  a s  D i r e c t o r  o f  D e t e n t i o n . 71-

I V .  C o n c l u s i o n

T h e  r e l a t i v e l y  f e w  c a s e s  t h a t  h a v e  a r i s e n  u n d e r  s t a t e  

a d o p t i o n s  o f  t h e  M o d e l  P r o c u r e m e n t  C o d e  a r e  i n d i c a t i v e  o f  i t s  

s u c c e s s  t o  d a t e  i n  a c c o m p l i s h i n g  i t s  s t a t e d  p u r p o s e s  o f  i n j e c t i n g  

e c o n o m y  a n d  e f f i c i e n c y  i n t o  t h e  p r o c u r e m e n t  p r o c e s s . 7 2 T h e  MPC 

h a s  s p a w n e d  d e b a t e ,  r e s e a r c h  a n d  w r i t i n g , w h i c h  h a v e  

c o n t r i b u t e d  s i g n i f i c a n t l y  t o  t h e  d e v e l o p m e n t  o f  t h e  b o d y  o f  l a w  

c o n c e r n i n g  s t a t e  a n d  l o c a l  p r o c u r e m e n t .  T n e  MPC p r o v i d e s  a  

w o r k a b l e  m o d e l  w i t h  w h i c h  s t a t e s  a n d  l o c a l i t i e s  c a n  a n d  h a v e  

d r a f t e d  l e g i s l a t i o n  t o  m a k e  b u d g e t a r y  b e l t - t i g h t e n i n g  a  r e w a r d i n g  

e v o l u t i o n ,  p r o d u c i n g  s t r u c t u r e d  a n d  e f f i c i e n t  p r o c u r e m e n t  s y s t e m s  

i n  t h e  p r o c e s s .



F O O T N O T E S

i T h e  MODEL P R O C U R E M E N T  CODE F O R  S T A T E  AND L OCAL

G O V E R N M E N T S  ( A . B . A . ,  a p p r o v e d  b y  t h e  H o u s e  o f  D e l e g a t e s  o n

F e b r u a r y  1 3 ,  1 9 7 9 ) .  T h e  o v e r a l l  s t r u c t u r e  o f  MPC i s  a s  f o l l o w s :

A r t i c l e  1 — G e n e r a l  P r o v i s i o n s

A r t i c l e  2 — P r o c u r e m e n t  O r g a n i z a t i o n

A r t i c l e  3 — S o u r c e  S e l e c t i o n  a n d  C o n t r a c t  F o r m a t i o n

A r t i c l e  4 — S p e c i f i c a t i o n s

A r t i c l e  5 — P r o c u r e m e n t  o f  C o n s t r u c t i o n ,

A r c h i t e c t - E n g i n e e r  a n d L a n d  S u r v e y i n g  S e r v i c e s

A r t i c l e  6 — M o d i f i c a t i o n  a n d  T e r m i n a t i o n  o f  C o n t r a c t s

f o r  S u p p l i e s  a n d  S e r v i c e s

A r t i c l e  7 — C o s t  P r i n c i p l e s

A r t i c l e  8 — S u p p l y  M a n a g e m e n t

A r t i c l e  9 —  L e g a l  a n d  C o n t r a c t u a l  R e m e d i e s  

A r t i c l e  ^ 0  —  I n t e r g o v e r n m e n t a l  R e l a t i o n s  

A r t i c l e  1 1  —  A s s i s t a n t  i m a l l  a n d  D i s a d v a n t a g e d

B u s i n e s s e s ;  F e d e r a l  A s s i s t a n c e  o r  C o n t r a c t  P r o c u r e m e n t  

R e q u i r e m e n t s

A r t i c l e  —  E t h i c s  i n  P u b l i c  C o n t r a c t i n g  

^ F a l v e y ,  B i r n k r a n t ,  a n d  F r i e d m a n ,  ABA P r o p o s e s  

L e g i s l a t i v e  A d o p t i o n  o f  a  M o d e l  P r o c u r e m e n t  C o d e  f o r  S t a t e  a n d  

L o c a l  G o v e r n m e n t s , 1 1  U r b .  L a w .  4 8 1  ( 1 9 7 9 ) .

3 I d .

^ A m o n g  t h o s e  P i l o t  J u r i s d i c t i o n s  w e r e :  C o m m o n w e a l t h  o f

K e n t u c k y ?  S t a t e  o f  T e n n e s s e e ?  S t a t e  o f  N e w  M e x i c o ;  S t a t e  o f  

L o u i s i a n a ;  S t a t e  o f  U t a h ;  L o u i s v i l l e ,  K e n t u c k y ;  K n o x v i l l e ,



T e n n e s s e e ;  B a l t i m o r e ,  M a r y l a n d ;  D e t r o i t ,  M i c h i g a n ;  a n d ,  S a n  

D i e g o ,  C a l i f o r n i a .  A . B . A . ,  T h e  M o d e l  P r o c u r e m e n t  C o d e  f o r  S t a t e  

a r . d  L o c a l  G o v e r n m e n t s  —  F o r m a  t  f o r  W o r k i n g  C o m m i t t e e  U s e , p .  v i i  

( 1 9 7 9  ) .

^ K e n t u c k y ,  J a n  1 , 1 9 7 9 :  : < v . R e v .  S t a t .  A n n .

§ 4 5 A . 0 0 5 - 4 5 A . 9 9 0  ( 3 a l d w i n  1 9 8 0  & S u p p .  1 9 8 4 ) ;  A r k a n s a s ,  J u l y  1 ,  

1 9 7 9 :  A r k .  S t a t .  A n n .  § § 1 4 - 1 1 3  t o  1 4 - 1 1 1 5  ( 1 9 7 9  & S u p p .  1 9 8 3 ) ;

L o u i s i a n a ,  J u l y  1 ,  1 9 8 0 :  L a .  R e v .  S t a t .  A n n .  § § 3 9 : 1 5 5 1  t o  3 9 : 1 7 5 5

( W e s t  S u p p .  1 9 8 5 ) ;  U t a h ,  J u l y  1 ,  1 9 8 0 :  U t a h  C o d e  A n n .  § § 6 3 - 5 6 - 1

t o  6 3 - 5 6 - 7 3  ( S u p p .  1 9 8 3 ) ;  M a r y l a n d ,  J u l y  1 ,  1 9 8 1 :  M d . C o d e  A n n .

A r t .  2 1  § 1 0 1  t o  9 - 2 1 5  ( 1 9 8 1  & S u p p .  1 9 8 4 ) ;  S o u t h  C a r o l i n a ,

J u l y  3 0 ,  1 9 8 1 :  S . C .  C o d e  A n n .  § § 1 1 - 3 5 - 1 0  t o  1 1 - 3 5 - 5 2 7 0  ( L a w .

C o - o p .  1 9 8 3  S u p p .  1 9 8 4 ) ;  C o l o r a d o ,  J a n  1 .  1 9 8 2 :  C o l o .  R e v .  S t a t .

§ § 2 4 - 9 1 - 1 0 1  t o  2 4 - 1 1 2 - 1 0 1  ( S u p p .  1 9 8 4 ) ;  I n d i a n a ,  J a n  1 ,  1 9 8 2 :

I n d .  C o d e  A n n .  § § 4 - 1 3 . 4 - 1 - 1  t o  4 - 1 3 . 4 - 9 - 5  ( 3 u r n s  1 9 8 2  & S u p p .  

1 9 8 4 ) ;  V i r g i n i a ,  J a n .  1 ,  1 9 8 3 :  V a .  C o d e  § § 1 1 - 3 5  t o  1 1 - 8 0  ( S u p p .  

1 9 8 4 ) ;  T e r r i t o r y  o f  G u a m ,  O c t o b e r  1 ,  1 9 8 3 :  c i t e  u n a v a i l a b l e ;  N e w  

M e x i c o ,  N o v .  1 ,  1 9 8 4 :  N . M .  S t a t .  A n n .  § § 1 3 - 1 - 2 8  t o  1 3 - 1 - 1 9 9  

( S u p p .  1 9 8 4 ) ;  A r i z o n a ,  D e c .  3 1 ,  1 9 8 5 :  A r i z .  R e v .  S t a t .  A n n .  T i t .  

§ § 4 1 - 2 5 0 1  t o  4 1 - 2 b 3 7  ( S u p p .  1 9 8 4 - 1 9 8 5 ) .

^ E p s t e i n  a n d  M a r t i n ,  A S h o r t  H i s t o r y  o f  t h e  P r e p a r a t i o n  

a n d  E n a c t m e n t  o f  t h e  U n i f o r m  C o m m e r c i a l  C o d e , 2 2  U .  M i a m i  L .  R e v .  

1 ,  5 ,  1 1  ( 1 9 6 7 ) .  K e n t u c k y ,  C o n n e c t i c u t ,  N e w  H a m p s h i r e  a n d  R h o d e  

I s l a n d  a d o p t e d  t h e  U . C . C .  b e t w e e n  1 9 5 8  a n d  1 9 6 0 ,  w i t h  t h e  b a l a n c e  

o f  t h e  s t a t e s ,  e x c e p t  L o u i s i a n a ,  a d o p t i n g  t h e  U . C . C .  b e t w e e n  1 9 6 1  

a n d  1 9 6 7 .  I d .  a t  1 1 1 .
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7 N . M .  S t a t .  A n n .  § § 1 3 - 1 - 2 8  t o  1 3 - 1 - 1 9 9  ( S u p p .  1 9 8 4 ) ;  

A r i z .  R e v .  S t a t .  A n n .  § § 4 1 - 2 5 0 1  t o  4 1 - 2 6 3 7  ( S u p p .  1 9 8 4 - 1 9 8 5 ) .

3 A . B . A . , N e w  D i r e c t i o n s  i n  S t a t e  a n d  L o c a l  P u r c h a s i n g :  

T h e  ABA M o d e l  P r o c u r e m e n t  C o d e  I m p l e m e n t a t i o n  W o r k s h o p  ( p p .  

1 4 0 - 5 4 ,  M a y  1 6 ,  1 9 8 5 ) .

9 I d .  a t  1 5 6 - 6 5 .  

l ° T h e  k n o w n  l o c a l  e n a c t i n g  j u r i s d i c t i o n s  a r e :

K n o x v i l l e ,  T e n n e s s e e ;  L o u i s v i l l e ,  K e n t u c k y ;  J e f f e r s o n  C o u n t y  

( K e n t u c k y )  B o a r d  o f  E d u c a t i o n ;  A n c h o r a g e ,  A l a s k a ;  E a u  C l a i r e ,  

W i s c o n s i n ;  R o m e ,  G e o r g i a ;  D a v e n p o r t ,  I o w a ;  L o u i s v i l l e ,  K e n t u c k y ;  

M i c h i g a n  P u b l i c  T r a n s i t  A s s o c i a t i o n ;  S e m i n o l e ,  F l o r i d a ;

R o c k v i l l e ,  M a r y l a n d ;  K a n s a s  C i t y ,  K a n s a s ;  A t l a n t a ,  G e o r g i a ;  B o c a  

R a t o n ,  F l o r i d a ;  L a n s i n g ,  M i c h i g a n ;  G r e e l e y ,  C o l o r a d o ;  R i c h m o n d ,  

I n d i a n a ;  a n d  A l e x a n d r i a ,  V i r g i n i a .  A . B . A . , N e w  D i r e c t i o n s  i n  

S t a t e  a n d  L o c a l  P u r c h a s i n g :  T h e  ABA M o d e l  P r o c u r e m e n t  C o d e

I m p l e m e n t a t i o n  W o r k s h o p  ( p p .  1 7 7 - 7 8 ,  M a y  1 6 ,  1 9 8 5 ) .

^ T h e  D i c k i n s o n  S c h o o l  o f  L a w ,  1 5 0  S o u t h  C o l l e g e  

S t r e e t ,  C a r l i s l e ,  P e n n s y l v a n i a  1 7 0 1 3 ,  T e l .  ( 7 1 7 )  2 4 3 - 5 5 2 9 .  

M a t e r i a l s  f r o m  t h e  M o d e l  P r o c u r e m e n t  C o d e  I m p l e m e n t a t i o n  W o r k s h o p  

m a y  b e  o b t a i n e d  f r o m  t h e  a b o v e  a d d r e s s  a t  a  c o s t  o f  $ 2 5 . 0 0 .

1 2 S e e , s u p r a  n o t e  7 .

1 3 3 9 0  S o . 2 d  1 3 6 1  ( L a .  A p p .  4 t h  C i r .  1 9 8 0 ) .

1 4 N e w  O r l e a n s  H o m e  R u l e  C h a r t e r  § 6 - 3 0 7 ( 5 ) ,  q u o t e d  i n  

i d . a t  1 3 6 2 .

I S L a .  R e v -  S t a t .  § 3 9 : 1 4 8 1 ( 1 5 ) ,  ( 1 7 )  ( W e s t .  S u p p .  1 9 8 5 ) .  

^ M o r i a l , s u p r a , f n .  1 3  a t  1 3 6 5 .
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1 7 S e e ,  E t h r i d g e ,  P u r c h a s i n g  P r e d i c a m e n t , L o u i s v i l l e  

L a w y e r , 3 0 ,  3 4  ( S u m m e r ,  1 9 8 0 ) .

1 8 I d .  a t  3 0 - 3 1 .

: q I d .  a t  3 2 .

2 0 4 1 7  S o . 2 d  6 ( L a .  C t .  A p p . , 1 9 8 2 ) .

2 1 I d .  a t  1 0 .

- 2 A n  i n v i t a t i o n  f o r  b i d s  i s  g e n e r a l l y  v e r y  s p e c i f i c  a s  

t o  t h e  p r o d u c t  s o u g h t .  S e e  C o m m e n t ,  R e q u e s t s  f o r  P r o p o s a l s  i n  

S t a t e  G o v e r n m e n t  P r o c u r e m e n t , 1 3 0  (J.  P a .  L a w .  R e v .  1 7 9 ,  1 8 4  

( 1 9 8 1 )  .

2 3 I d .  a t  1 8 6 .  T h i s  m e t h o d  u t i l i z e s  " R e q u e s t s  f o r  

P r o p o s a l s "  ( R F P ' s ) ,  w h i c h  a r e  n o t  e x t r e m e l y  d e t a i l e d  i n  r e l a t i o n  

t o  o b j e c t i v e  s e l e c t i o n  c r i t e r i a ,  a n d  i n  w h i c h  p r i c e  i s  b u t  o n e  o f  

t h e  f a c t o r s  u s e d  i n  d ' t e r m i n i r . g  c o n t r a c t  a w a r d .

2 4 MPC § 3 - 2 0  L ( a ) - ( f ) .

2 5 C o m m e n t , o p .  C i t .  ( s e e  F o o t n o t e  2 2 ) ,  a t  1 3 7 .

2 6 MPC § 3 - 2 0 3 ( 1 ) .  C o m p a r e  t h e  MPC p r o c e d u r e s  w i t h  t h o s e -  

o f  t h e  D e p a r t m e n t  o f  D e f e n s e :  1 .  S u b m i s s i o n  o f  t e c h n i c a l

p r o p o s a l s ;  e v a l u a t i o n ;  2 .  S u b m i s s i o n  o f  c o s t  p r o p o s a l s ?  

e v a l u a t i o n ;  3 .  B e s t  a n d  f i n a l  o f f e r s  s u b m i t t e d ;  s e l e c t i o n  o f  

a p p a r e n t  w i n n e r ;  a n d  4 .  N e g o t i a t i  w i t h  a p p a r e n t  w i n n e r ;  

c o n t r a c t  a w a r d .  S m i t h ,  T h e  N e w  S t e p  S o u r c e  S e l e c t i o n

P r o c e d u r e :  I s  t h e  S o l u t i o n  W o r s e  t h a n  t h e  P r o b l e m ? 1 1  P u b .

C o n t .  L .  J .  3 2 2 , 3 2 3  ( 1 9 8 0 ) .

2 7 MPC § 3 - 2 0 2 ( 7 ) .

2 8 MPC § 3 - 1 0 1 ( 7 )

2 9 M d .  A n n ■ C o d e  A r t .  2 1 ,  § 3 - 2 0 2  ( 1 9 8 1  & S u p p ,  1 9 8 4 ) .
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3 0 5 7  M d .  A p p .  2 2 ,  4 6 8  A . 2 d  1 0 2 6  ( 1 9 8 4 ) .

3 1 COMAR 2 1 . 0 6 . 0 2 . 0 3 ,  q u o t e d  i n  4 6 8  A . 2 d  1 0 2 6 ,  a t  1 0 3 0 .  

3 2 4 6 8  A . 2 d  a t  1 0 3 0 ,  1 0 3 3 .

3 3 B i l o n q o  v .  D e p ' t  o f  H e a l t h  a n d  H u m a n  Re s o u r c e s , 4 2 8  

S o . 2 d  1 0 2 1 ,  1 0 2 2  ( L a .  A p p .  1 s t  C i r .  1 9 8 3 )  ( q u e s t i o n  o f  f a c t  

w h e t h e r  b i d  f o r  l e a s i n g  n e w  c o n s t r u c t i o n  o f f i c e  s p a c e  

s u b s t a n t i a l l y  c o n f o r m e d  t o  b i d  r e q u  * e m e n t s ) .

3 4 S e e ,  s u p r a ,  t e x t  a c c o n . ^  . . n y i n g  n o t e  2 4  a n d  M i l l e t t e  

E n t e r p r i s e s , p .  7 .

3 5 a . B . A .  T h e  C h a n g i n g  F a c t  o f  P u b l i c  P u r c h a s i n g :  T h e

AB A  M o d e l  P r o c u r e m e n t  C o d e  a n d  i t s  I m p l e m e n t a t i o n  6 7 - 6 8  ( 1 9 8 3 ) .  

3 6 4 0 1  S o . 2 d  1 0 7 0  ( L a .  A p p .  3 r d  C i r .  1 9 8 1 ) .

3 7 I d .  a t  1 0 7 8 .

3 8 I d .  a t  1 0 8 1 .

3 9 H u q h e s  v .  S c h a e f e r , 2 9 4  M d .  6 5 3 ,  4 5 2  A . 2 d  4 2 8 ,  4 3 4

( 1 9 8 2 ) .

4 0 4 5 9  S o . 2 d  1 2 5 5  ( L a .  A p p .  1 s t  C i r .  1 9 8 4 ) .

4 1 I d . a t  1 2 5 8 .

4 2 I d  a t  1 2 5 8 ,  1 2 5 9 .

4 3 M d .  A n n .  C o d e ,  A r t .  2 1 ,  § 3 - 5 0 4 ( c )  ( S u p p ,  1 9 8 4 ) .

4 4 5 7  M d .  A p p .  2 2 ,  4 6 8  A . 2 d  1 0 2 6  ( 1 9 8 4 ) .

4 5 I d .  a t  1 0 3 0 ,  1 0 3 3 .

4 8 K y .  R e v .  S t a t .  A n n .  S 4 5 A . 4 2 5  ( B a l d w i n  1 9 8 0  & S u p p .

4 7 6 6 3  S . W . 2 d  7 5 9  ( K y .  A p p . ,  1 9 8 4 ) .

4 8 I d .  a t  7 6 1 .

4 9 I d .  a t  7 6 0 .

1984 ) .
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3 ^ - S e e  F o o t n o t e  4 4 ,  K e n n e d y  T e m p o r a r i e s  a t  1 0 3 5  

( u n s u c c e s s f u l  b i d d e r ' s  a p p e a l  t o  3 o a r d  o f  C o n t r a c t  A p p e a l s  m o r e  

t h a n  1 5  d a y s  a f t e r  r e c e i p t  o f  r e j e c t i o n  l e t t e r  w a s  u n t i m e l y ) .  

5 2 I d .  a t  1 0 3 6 .

5 3 4 1 7  S o . 2 d  6 ( L a .  A p p .  1 s t  C i r .  1 9 8 2 ) .

5 4 MPC 5 9 - 1 0 1 ( 1 ) ;  L a .  R e v .  S t a t .  A n n .  § 3 9 : 1 6 7 1 . A ( W e s t .  

S u p p .  1 9 8 5  ) .

3 5 5 7  M d .  C t .  A p p .  7 6 6 ,  4 7 1  A . 2 d  1 1 2 1  ( 1 9 8 4 ) .

5 6 I d .  a t  1 1 2 9 ,  q u o t i n g  M d ■ A n n .  C o d e  A r t .  2 1 ,  § 7 - 1 0 1 .  

5 7 4 7 1  A . 2 d  1 1 2 1 ,  1 1 2 4  ( 1 9 8 4 ) .

3 8 I d .  a t  1 1 2 7 ,  1 1 2 8 .  C f . S t a t e  D e p a r t m e n t  o f  G e n e r a l  

S e r v i c e s  v .  C h e r r y  H i l l  S a n d  & G r a v e l  C o . ,  I n c . , 5 1  M d .  A p p .  2 9 9 ,  

4 4 3  A . 2 d  6 2 8  ( 1 9 8 2 )  ( p r i o r  o r a l  s t a t e m e n t  a d m i s s i o l e  t c  p r o v e  

t e r m s  o f  c o n t r a c t  w h e r e  c o n t r a c t  n o t  i n t e g r a t e d  a n d  o r a l  

e x p l a n a t i o n s  n o t  e x p r e s s l y  p r e c l u d e d ) ; s e e  g e n e r a l l y ,  S t a t e  

D e p a r t m e n t  o f  G e n e r a l  S e r v i c e s  v .  R o g e r  S .  H o l t m a n  & A s s o c i a t e s ,  

L t d . , 4 6 3  A . 2 d  8 0 3  ( M d .  A p p . ,  1 9 8 3 ) ,  ( l e t t e r  a g r e e m e n t ,  a f t e r  

e f f e c t i v e  d a t e  o f  s t a t u t e  w a i v i n g  s o v e r e i g n  i m m u n i t y ,  c o n s t i t u t e d  

s e p a r a t e  c o n t r a c t u a l  a g r e e m e n t  p r o t e c t e d  b y  t h e  s t a t u t e  d e s p i t e  

i t  b e i n g  l a b e l e d  " e x t e n s i o n "  o f  e a r l i e r  a g r e e m e n t s ) .

5 9 4 3 8  A . 2 d  1 3 7 4  ( M d .  A p p .  1 9 8 2 ) .

5 0 I d .  a t  1 3 8 2 ;  M d . A n n .  C o d e  A r t .  2 1 ,  § 7 - 1 0 1 - 0 4

5 1 MPC 5 9 - 3 0 1 .

6 2 6 6 4  S . W . 2 d  9 3 6  ( K y .  A p p .  1 9 8 3 ) .

5 QMd. Ann. C o d e , Art. 21, §7-201(az) (1981 & Supp.

1984 ) .

(1981) .


