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A breakthrough
for common sense

Alaska will spend ”ess for goods and services next
year, but state government will remain a plenty big
spender. That’s why the procurement reform bill that
passed the Alaska Sen .;e last week is so important.

Currently, no standard set of procedures governs state
business. Bidding and purchasing practices vary widely
from department to department. This often leaves those
doing business with the state frustrated and confused by
the government’s idiosyncratic demands. It also pro-
vokes occasional charges that the state system is unfair
and open to favoritism — like the favoritism charges
that led to impeachment proceedings against Gov.
Sheffield last summer and prompted the Senate to
establish a special committee on procurement.

The committee, chaired by Sen. Jan Faiks of Anchor-
age, developed the procurement reform recommenda-
tions that became the basis for the legislation passed
last week. With a few exceptions, bidding and buying
procedures will become uniform under the direction of a
state procurement officer.

Competitive bidding will be required for all contracts
unless an agency can demonstrate that it faces an
emergency. This means an end to most of the sole source
contracting that state agencies and their favored contrac-
tors have used too often. (Unfortunately, one of the
exceptions is the legislature itself, home of some of the
juiciest sole source contracts.)

Procurement reform will not be without expense. New
staff to monitor the state’s procurement activities, for
example, will cost about $350,000 a year. But it should
prove an investment in prudent management.

Wise spending and uniform business practices are
hardly radical ideas. Sen. Faiks and her Senate col-
leagues have invoked some basic common sense, even if
they did exempt the legislature. Now it’s up to the
Hoduse to finish the job before this legislative session
ends.
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TESTIMONY ON CS SB 341 (STATE PROCUREMENT PRACTICES AND PROCEDURES)

To the Co-Chair, memb ers of the Committee:

My name 1is Dixie Hudish and I am here representing the Alaska State

AFL-CI1O0O

I wish to address several concerns in this proposed biil we have
before us. On page 3, lines 3,4,5 & 6 we see language that allows
for the Univ. of Alaska Board of Regents to dopt regulations
that are substantially equivalent to the regulations adopted by

the Commissioner of Administration to implement this chapter.

In providing for this provision our question of concern is who will

be monitoring the procurement practices of the Board of Regents

to insure that their regulations are substantially equivalent?

The public? If one looks at the structure of the Board of Regents

one realizes that they are not directly answerable to the legislature,
that in fact their terms are for 6 years and can only be moved

by formal impeachment procedures.

On page 5, lines 9 -13 provisions are also made for the Alaska
Railroad as we have for the University of Alaska. Our question is
how can we, the public, be insure that if this procurement bill 1is

adopted that the Alaska Railroad Board will 1in fact change their
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Dixie Hudish/ AFL-CIO

existing policies 1iIn procurement to meet the regulations adopted
under this bill? Clearly language needs to be written to insure

the above.

We feel what was 1intended to be an all emcompasing bill for pro-
curement for this state, has instead, been "watered down"™ to only
provide Tfor changes in procurement by the Dept, of Transportation

and the Dept. of Administration.

As it appears to us, if we have anothe jerious procurement problem
such as the procurement situation the state found itself invoked
in last summer in Fairbanks, it will be because we have not provided

for a consistent unified code on procurment for all state agencies.

On page 5, -line 19 under Sec. 36 .30.030, the new language provided
for the court syrt.em now allows for the Administrative Director of
the Court System to adopt procedures that are based on the competive
principles established under this chapter and the procedures must

be adopted to the Special needs of the judi cial branch.

If one were to look at the Court System Procurement Guidelines, as
they now read, they would not meet the substantially equivalent
standard but would certainly meet the broarder standard that this

new language allows.

Throughout the court system guidelines, procurement for services,

goods & construction are all defused together.
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Under Competitive Sealed Bidding guidelines of the Court System,
there 1is a provision if all bids are rejected the Director will
determine whether it is iIn the Court Systems interest to solicit
new bids, or to directly negotiate in which case the director would
sign a bid waiver. IT the Director authorizes direct negotiations
each bidder must be notified of theintent to negotiate and the

3 lowest bidders are given a reasonable opportunity to negotiate.
The negotiated contract can be awarded only if the negotiated price
is lower than the Jlowest rejected bid and it is the lowest negotiated
price offered by an competitive offerrer. Now I ask you, if this

doesn"t sound Ulike bid shoping?

Under the court system, debarrment 1is not mentioned but suspension
is. Under this procurement bill, suspension is for 3 months and
debarrment for 3 years. The Courst system allows only for suspension

and that being 2 vyears.

With these two examples given of the Court System Guidelines,
we urge that the Court System, the Univ. of Alaska, Legislature,

Ak. Railroad fall under this procurement bill.

If there is not support for the above, we urge that you support the
previous Jlanguage under the Court System that will provide that
the Court Systenm must adopt regulations that are substantially

equivalent to the regulations of this chapter.

In summoary, |1 would like to emphasize that a significant portion

of public construction in Alaska 1is procured with State dollars by



KVl

I¢ o
icstir.ony or. CS SB 3M
Dixie Hudish/AFL-CIO

poliiic.il subdivisions and other "grant" recipients, yet this bill

does not require any grant or appropriation recipient to utilize pro-

curement practices consistent with this procurement hill. (See page
51, lines 9-13) If one were to research the abuse in construction,
professional and service procurement, |’m sure one would find the major-

ity of abuses with the various entities that are not covered under
this bill. If state dollars are spent by others, then why not institute

similar safeguards on procurement for grant recipients?

Our recommendation is that a new section be provided that will require
any state grant or appropriation recipient to adopt procedures to govern
the procurement of supplies, services and construction to be subject

to regulations adopted by the Commissioner of Administration in accor-

dance with this chapter.

Finally, one must keep in mind that this Procurement bill does not

give preference to American companies over Foreign National companies

in the awarding of a procurement contract. Are we going to wait until
we put our own American companies out of business before we tighten

up our competitive bidding criteria? We presently have at least one
Chinese company and other Foreign National companies bidding on the
Bradley Lake project. Are we going to continue to watch American con-—
struction companies go bankrupt while Foreign National companies compete

for our work?

ASHA has been completely removed from the bill by the Senate. ASHA®"s
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primary contention is that this bill will conflict with federal statute
and will lead to ASHA losing federal matching funds. Page 53, line3,
Section 36.30.890 provides for any conflict. We urge this Committee

to include ASHA under this procurement bill.



By Koponen

PROPOSED AMENDMENTS TO CSSB 341 - PROCUREMENT

P. Z line 2. -
add "an added" between

as" & "factor". Delete "a"

P. Z\, line (@ -
delete the word "sufficiently”™, add the word "thoroughly"”

Page z 1, line \<b -
delete "at least one person who is"™ and add "a majority of
persons who are"™, delete the last word on line 4, "the"

Page Zz \, line \Z
delete the rest of the sentence after the word "services" and
put a period after "services".

PagezZz \ , line \2
insert a new section (d), and reletter existing (d) to
(e) and reletter existing (e) and (f) accordingly to (f)

and (9).-
(™) The consideration of price under of this section as a
factor in the selection of architectural, engineering, and land sur—

veying services may not exceed 20 percent of the scoring formula used
in evaluating proposals. The state agency shall base the evaluation

of price on a previously established schedule that objectively

correlates price with pc
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MEMORANDUM April 21, 1986
TO: THE HONORABLE KATIE HURLEY
CHAIRMAN, HOUSE STATE AFFAIRS COMMITTEE 4
FROM: Warren W. Endicott, Executive Director
SUBJECT: Amend CSSB 341(Jud)am

This 1is to request amendment of CSSB

341(Jud)am, "The State

procurement code" as it pertains to the Legislature.

Because of time constraints in the legislative branch and co. -

savings by not always wusing the State
follows:

"Sec. 36.30.020.

LEGISLATURE.
Council shall adopt procedures to govern
supplies, services, professional services,

contract award, it io
requested that the language 1in AS 36.30.020

be amended as

The Legislative

procurement of

and construction

by the legislature, legislators, and legislative agencies and

committees. The procedures must be based
principles established under this chapter
to the special needs of the legislative
by the Legislative Council [substantially

procedures prescribed in this chapter]."

WWE -mm

the competitive

and must be adapted
branch as determined
equivalent to the
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MEMORANDUM
TO: LEGAL SERVICES
FROM: REP. KATIE HURLEY, CHAIR

SUBJECT: CS FOR CSSB341(Judiciary) am

DATE: MAY 1, 1986

Pouch V
State Capitol
Juneau, Alaska 99811

t907 1 463.4009

House State Affairs Committ-. a would like the following
amendments to CSSB 341 incorporated in a committee substitute.
The committee substitute passed out of our committee

yesterday and if possible we would Ulike to be able to read
this across the floor tomorrow morning. Thank you.
Amendments:
1. Page 5 - delete lines 15-19 and insert:
Sec. 36.30.020. LEGISLATURE. The Legislative Council
shall adopt and publish procedures to govern the

procurement of supplies, services, professional services

and construction by the legislative branch.

The

procedures must be based on the competitive principles
consistent with this chapter and must be adapted to the
special needs of the legislative branch as determined by

the Legislative Council.

Page 5, line 21, add after ™"adopt™ - "and publish”

Page 5, line 24, delete "established under™ and replace

with "consistent with"

2. Page 55, lines 22-24: After "grant"” delete all material

and insert the following new material to read:

means the furnishing of financial or other assistance by
an agency to a person for a public purpose authorized by
law; it does not include an award whose primary purpose
is to procure goods or services for the direct

administration or operation of state government.



May 1. 1986

Page 2

3. Page 21:
line 2 - add "an added" between ™"as" & "factor." Delete
"ar.

(o3}

line 6 - replace "sufficiently” with "thoroughly™

line 10 - delete "at least one person who 1is"™ and add "a
majority of persons who are"

line 11 - delete "the"

line 12-13 - delete all wording after "surveying
services.”
line 13 - insert a new section (d) and re-letter remaining
sections:

(@ The consideration of price under (¢) of this section
as a factor in the selection of architectural,
engineering, and land surveying services may not exceed
20 percent of the scoring formula used in evaluating
proposals. The state agency shall base the evaluation of
price on a previously established schedule that
objectively correlates price with points scored.

Page 10, line 20

delete: "No later than the time of opening of bids, the
apparent two lowest bidders™ and

add: "Within 24 hours after opening of bids the apparent
low bidder™

Page 10, line 28 - delete the word "only".

Page 15, line 26 - after "incorporated” add "or qualified
to do business™

Page 54, line 14 - add new section:

Sec. 36.30.950. SEVERABILITY. IfT any provision of this
act or any application thereof to any person or
circumstances 1is held 1invalid, such 1invalidity shall not
affect other provisions or application of this act which
can be given effect without the invalid provision or
application, and to this end the provisions of this act
are declared to be severable.



Page 55, lines 22 - 24: After "grant"™ delete all material
and insert the following new material to read:

means the furnishing of financial or other assistanceby an
agency to a person for a public purpose authorized by law;
it does not include an award whose primary purpose 1is to

procure goods or services for the direct admlnlstratuon or
operation of state government.



HOUSE
COMMITTEE REPORT

™ JUDICIARY

Date referred: 4/4/86 FINANCE
FURTHER REFERRALS:

DATE:

STATE AFFAIRS

N
The Committee has considered €S58 341(Jud)anm

"An Act relating to state procurement practices and procedures; and
providing for an effective date."

and recommends:

1 do pass
r ] do not pass
[ 1 do pass with attached amendment(s)
[ 1 no recommendation
[ replace with /ibu-~c-C-S ~for cs5r563w same title
[ 1 new title
and recommends ~/VO
[ ] further referral to the Committee

letter of intent
first fiscal note
new fiscal note

zero fiscal note

and attaches:

=1 = =
I Sy

SIGNING DO PASS: SIGNING OTHER RECOMMENDATIONS:



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: 5/9/86

REQUEST HCS for CS for FISCAL DETAIL
Bill/Resolution No.: stmi Q/Up)"‘ Agency Affected: Dept, of Administration
Title: state Procurement Practices BRU: General Services & Supply

and Procedures

Sponsor: Rules by Request Components: Purchasing
Requestor: House Judiciary
Date of Request:

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 86 Fy 87 FY 88 FY 89 FY 90 Fy 91
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
Total operating 0 350.0 367.5 385.9 405.2

CAPITAL
REVENUE 0 100.0 100.0

FUNDING: (Thousands of .ol ars)
GENERAL FUND o 350.0 367.5 385.9 405.2

FEDERAL FUNDS
OTHER
TOTAL 0 350.0 367.5 385.9 405.2

POSITIONS:
FULL-TIME 0 5 - 5 5 5

PART-TIME
TEMPORARY 0

ANALYSIS: Attach a separate page if necessary This is a preliminary estimate

of the costs of implementing the bill with a July 1, 1987 effective date. During FY 87, the
final bill will be reviewed and more specific impacts will be detailed in the FY 88 budget.
Revenue is based on estimates of receipts from biennial fees for Contractor Listing
placement 36.30.050(b)

Prepared By: Robert j. Link ~ Phone: *>65-2250
Division: General Services & Supgplj*V ~ Y Date: May 9, 1986
Approved by Commissioner: Tjdanor Andrews Date: May 9, 196

Agency: Department of Administration

Distribution (by Agency preparing Tfiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) Page j_of _j_ Rev. 11/8/85
19/11D2/0509-02



By Koponen

PROPOSED AMENDMENTS TO CSSB 341 - PROCUREMENT

P. 20, line 24 -

add "an added" between "as" & "factor". Delete "a"

P. 20, line 28 -
edelete the word "sufficiently”, add the word "thoroughly”

Page 21, line 4 -
delete "at least one person who is"™ and add "a majority of
persons who are", delete the last word on line 4, "the"

Page 21, line 5 & 6

delete the rest of the sentence after the word "services'l1l
put a period after "services".

Page 21, line 7

insert a new section (d), and reletter existing (d) to
(e) and reletter existing (e) and (f) accordingly to (f)
and (g)-

(k) The consideration of price under ¥&3’0f this section as a
factor in the selection of architectural, engineering, and land sur—
veying services may not exceed 20 percent of the scoring formula used
in evaluating proposals. The state agency shall base the evaluation

of price on a previously -established schedule that objectively

correlates price with points scored.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 21, 1986
T0: THE HONORABLE KATIE HURLEY
CHAIRMAN, HOUSE STATE AFFAIRS COMMITTEE
FROM: Warren W. Endicott, Executive Director <
SUBJECT: Amend CSSB 341(Jud)am
This 1is to request amendment of CSSB 341(Jud)am, "The State

procurement code”™ as

it pertains to the Legislature.

Because of time constraints 1in the legislative branch and cost
savings by not always using the State contract award, it Iis
requested that the language in AS 36.30.020 be amended as
follows:

"Sec. 36.30.020.LEGISLATURE. The Legislative
Council shall adopt procedures to govern the procurement of
supplies, services, professional services, and construction
by the legislature, legislators, and legislative agencies and
committees. The procedures must be based on thecompetitive
principles established under this chapter and mustbe adapted

the
the

to
by

special

WWE -mm

needs
Legislative
procedures prescribed

branch as determined
equivalent to the

of the legislative
Council [substantially
in this chapter]."”



FROM ASSOCIATED GENERAL
CONTRACTORS

AMENDMENTS

CSSB 341(Jud) am

#1

Page 10, line 20 through Page 12, line 1:

Delete all material

#2
Page 15, line 26-28:
Delete:
"(4) 1is incorporated under the laws of the state, is a
sole proprietorship, and the proprietor is a resident of the
state or is a partnership, and all partners are residents of the

state; and"

#3
Page 16, line 8:
Add a new subsection (d)
*Xd) The provisions of (b) of this section do not apply to
construction contracts for highways and public works if the

construction contract exceeds $5,000."

#4
Page 51, line 20:
Delete:

"(1) grants;"

Renumber following sections accordingly.



#6
Page 54, Line 20:
After the word "for"™ Delete:

"the University of Alaska,"”

#7
Page 54, Line 21:
After the word "Authority" Delete:

"and the Alaska Railroad Corporation;"



FROM ARECA

Amendment CSSB 341

52, after line 6, add a new item (13) to read:
(13) acquisitions or contracts by utilities who
operate and maintain state facilities under contract with

the Alaska Power Authority.



AMENDMENT NO. 1

Change Page 10 Line 20

(a) Within 24 hours after opening of bids the apparent low bidder

[No later than the time of opening of bids the apparent two
lowest bidders]

AMENDMENT NO. 2

Add a new section on page 54 line 14, renumber succeeding
sections

Sec. 36.30.950. SEVERABILITY. IT any provision of this act or
any application thereof to any person or circumstances 1is held
invalid, such invalidity shall not affect other provisions or
application of this act which can be given effect without the
invalid provision or application, and to this end the provisions
of this act are declared to be severable.

AMENDMENT NO. 3

Add to Page 22, line 17

Sole source procurement may not be used for construction.

Ji,



AMENDMENTS

CSSB 341 (Jud) am

#1

Page 10, Line 20-23:
After "(a)" Delete:
"No later than the time of"
And insert:

"Within 5 working days after the"

#2

Page 10, Line 28:
After the word "subcontractor™ Delete:

"only"

#3
Page 11, Line 15:
A. new subsection (10) :
"(10) The subcontractor was listed as the result of a clerical

error."

#4
Page 11, Line 15:
A new subsection (c):

"(c) The listing of a subcontractor by a prime contractor is
not an expressed or implied acceptance of a subcontractor®s bid
by a prime contractor."”

Renumber following sections accordingly.

YW 0 - W eV,

#2



Page 15, Line 26-28:
Delete:

"(4) is incorporated under the laws of the state,"

#6

Page 16, Line 8:
Add a new subsection (d)

"() The provisions of (b) of this section do not apply to
construction contracts for highways and public works if the

construction contract exceeds $5,000."

#7
Page 51, Line 20:
Delete:
"(1) grants;" fe
Renumber following sections accordingly.
#8
Page 54, Line 20:
After the word "for™ Delete:

"the University of Alaska,”

#9
Page 54, Line 21:
After the word "Authority" Delete:

"and the Alaska Railroad Corporation;"



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST

Bill/ResolutionNo.: CS SB 341 (Fin)
Title : Act relating to state
procurement practices

sP<hsor :. Rules

Requestor:
Date of Request:

by Request

EXPENDITURES/REVENUES

OPERATING FY 86 FY 87

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 350 .0

CAPITAL

REVENUE

FUNDING

GENERALFUND
FEDERAL FUNDS
OTHER

TOTAL

(Thousands of Dollars)
350 .0

350 .n

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS Attach a separate page if necessary

Jan Faiks,
Finance Committee

Senator

Prepared by: Senate
na

Division:

Approved by Commissioner:
Agency:

Distribution (by Agency preparing tiscai note;:
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget
Impacted Agency(ies)

& procedures

367.5

367.5

7fi7 .5

Co-chairmait”

page.

Revision Date:

FISCAL DETAIL

Agency Affected:
General

Services

Dept of Administration
& Sudoly

Components : Purchasing

(Thousands of Dollars)
FY 88

FY 89 FY 90 FY 91

385.9 , 405.2 425 .4

405.2 425 .4

405 .2 | L2~7i

/

Shone: 465-4523
C4/1/65—

AN Date: _

A

Date:

10/25/85
of



STATE OF ALASKA 1986 LEGISLATIVE SESSION

FISCAL NOTE

Revision Date:
REOI'EST FISCAL DETAIL
Bill/Resolution N&SSB 341 (Jud) Agency Affected: Public Safety
Title :State Procurement Practices BRU< _Administration
Sponsor! Rul 6S Commi ttee ~ Components !
Requestor: Interim Lomm. on Procurement N
Date of Request: 1/16/86
EXPENDITURFS/REVF.NUF.S : (Thousands of Dollars)

OPERATING FY S6 FY 37 FY S3 FY S9 FY9 | F
PERSONAL SERVICES 0 0 0 0 0 1
TRAVEL
CONTRACTUAL
SUPPLIES i 1
EQUIPMENT 1 I i
LAND & STRUCTURES 1 1 1 1 !
GRANTS. CLAIMS 1 t 1
MISCELLANEQUS 1 1 1 1 1
TOTAL OPERATING 0 0 0 0, 0 1

CAPITAL | | j 1 o

REVENUE . . n |
FUNDING : (Thousands 0f Dollars)

GENERAL FUND 0 1 0 0 0 0
FEDERAL FUNDS | 1 1
OTHER 1 1 [ 1
TOTAL 1 1 "
POSITIONS :

FULL-TIME 1 1 1
PART-TIME 1 1 1
TEMPORARY 1 . 1
ANALYSIS :  Attach a separate page if necessary

Prepared by : Sid LaMonica. Administrative QfTiceir Phnn,, . 465-4328
Division :r Publ IC Safety diC: 1/ 1b/8b
Approved hv Commissioner/ / Date:

Agency: Public Safety

Distribution (by Agency preparing tiscat note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page-------- of

Y 9l
0

££

10-25/S5



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST

Bill/Resolution No.:
Tide: rolling
prnrnrpinont

CS SB 341 (Jud)
tn state

practices

sP°nsor: — Rn.lp.s

hy. .Rp.gne.St
Requestor:

& procedures

Revision D ate:

FISCAL DETAIL

Agency AfTected:
BRU:

Dept of Transportation
and Public Facilities

Components :

Date of Request:

EXPENDITURES/REVENUES
OPERATING FY 86

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEQOUS

TOTAL OPERATING 0

Fy 87

CAPITAL

REVENUE 0

FUNDING

GENERAL FUND
FEDERALFUNDS
OTHER
TOTAL

(Thousands of Dollars)

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS Attach a separate page if necessary

Senator
Senate

Jan Faiks,
Finance Committee

Prepared by:
Division:

Approved by Commissioner:
Agency:

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) page.

Co-chairma

(Thousands of Dollars)
FY 83

FYy 89 FY 90 F. 91

eV
Phone 4654523

VIV. Date:.

Date: ,

of 10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date; ---------—-—-—-

REQUEST FISCAL DETAIL
Bill/Resoluiion No.: CS SB 341 (Jud) Agency Affected: Dept of Environmental
Titde : Ant- relating to state BRU : Conservation_

procurement practices & procedures

s Pensor : —Hn | thfi hy—Request--———------- Components : -
Requestor:

Date of Request:

EXPENDITURES/REVENUES : (Thousands of Dollars)
OPERATING FY 86 FY 87 FYy 88 FY 89 FY 90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQOUS

TOTAL OPERATING .0

CAPITAL 0 0 0 0 0

REVENUE - 0 0 0 0 0

FUNDING : (Thousands of Dollars)

GENERALFUND
FEDERALFUNDS

OTHER

TOTAL n 5 n n

POSITIONS

FULLTIME
PART-TIME
TEMPORARY

ANALYSIS : Attach aseparate page if necessary

Prepared by: Senator Jan Faiks, Co-chairma Phone:. 46L-4523
Division e Senate Finance Committee 'a) 1l Date: *471781—
Approved by Commissioner: 1 _ Date:

Agency:

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) page of 10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: -------mmmmm-mm
REQUEST FISCAL DETAIL

Bill/Resolution No.: CS SB 341 (Jud) AgenCy Afr»otpH-D eot of Natural Resources

Titke -— ftCt J.S12til22-to state . Bru: Management & Administration

sP°nsor: Rules bv Request Components: Administrative Services
Requestor
Date of Request:

EXPENDITURES/REVENUES : (Thousands of Dollars)
OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS 6

TOTAL OPERATING 0

CAPITAL

REVENUE Q el 0 0 °

FUNDING : (Thousands of Dollars)

GENERALFUND

FEDERAL FUNDS

OTHER

TOTAL U

POSITIONS

FULLTIME
PART-TIME
TEMPORARY

ANALYSIS :  Attach aseparate page if necessary

Prepared by: Senator Jan Faiks, Co-chairmarCW Phone 465-4523
Division: Senate Finance Committee Date:. V-U8J.

Approved by Commissioner: Date:
Agency:

Distribution (by Agency preparing fiscal note;:
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget
Impacted Agency(ies) page. of 10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION

FISCAL NOTE
Revision Date: — ------------
REQUEST FISCAL DETAIL
Bill/ResolutionNo.: CS SB 341 (Jud) Agency Affected: Dept of Administration
Tltde : art- rplat-i ng t.0o state BRU:- Div of Admin Services

pronirement practices & procedures

Sponsor: R,JPg hy Rpgupst rnmr ,n,c Administrative Services
Requestor:

Date of Request:

EXPENDITURES/REVENUES : (Thousands of Dollars)

OPERATING FY 86 Fy 87 ry 88 FY 89 FY 90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQOUS

TOTAL OPERATING 0 0 0 0 0
Capital 0 0 0 0 0
REVENUE 0 0 0 0 0

FUNDING : (Thousands of Dollars)

GENERALFUND
FEDERALFUNDS

OTHER

TOTAL n g 0 ~1) u

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS :  Attach aseparate page if necessary

Prepared by: 8p.nflt.nr Jan Faiks > Qg~s—"iKgTén— Phone 465-4523
Division: Senate Finance. Committee . ldv Date:. 4/1/86
Approved by Commissioner: \ Date: ,

Agency:

Distribution (by Agency preparing fiscai note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) page. of 10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST
Bill/Resolution No.: CS SB 341 (Jud)
Title: Act relating to state

procurement practices

Sponsor Ru ies
Requestor:
Date of Request:

bv Request

EXPENDITURES/REVENUES
OPERATING FY 86

PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS .

TOTAL OPERATING 0

Fy 87

CAPITAL

REVENUE 0

FUNDING

GENERALFUND
FEDERALFUNDS
OTHER

TOTAL

(Thousands of Dollars)

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS Attach a separate page if necessary

Jan Faiks,

Finance

Senator
Senate

Prepared by:
Division :

Approved by Commissioner:
Agency:

Distribution (by Agency preparing fiscal note;:
Legislative Finance
Legislative Sponsor
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STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL

Bill/Resolution No.: CSSB 341 (Jud) Agency Affected: Community S ReqionalAffairs

Title: Act relating to state BRU; Local Govt Assistance;
procurement practices & procedures Child Assistance, Displaced

Homemakers. Admin & Support

Smm:, RU|eS by. ReqUGSt Components : Grant~.fi. Arimi p., Child Care,

Requestor Di.sp.La,ce,d—Homoaulcgja
Date of Request:, Admin Services

EXPENDITURES/REVENUES (Thousands of Dollars)
OPERATING FY 86 FY 87 FY 88 FY 39 FY 90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0

CAPITAL

REVENUE

FUNDING (Thousands of Dallars)

GENERALFUND

FEDERALFUNDS

OTHER

TOTAL n o i 0 0

POSITIONS :

FULL-TIME
" PART-TIME
j TEMPORARY

ANALYSIS ; Attach aseparate page if necessary

A 1/
Prepared by : Senator J.an Faiks, C.o-chairrwcfop Phone 4?-5/_4.\;)23
Division: _ Senate Finance Committee T7T Date: 4/i1/B
Approved by Commissioner: Date:
Agency:

Distribution (by Agency prepanng fiscal note);
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) page. of 10/25/85



STATE OF ALASKA 1956 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL
Bill/Resolution No CSSB 341 (Jud) am Agency Affected: ______E_’_u_b__l__i__q_:__S_g_fety
Title: »an Ar+ »-olatinq to state~procure- BRU . DPS Administration

mpnt practices and procedures; and
rovidino tor an effective flats. |

ponsorl Dnigs Pnmmif.tpp hv Rpnuest
Requestor: House State Atrairs

Date of Request:, d/18/86

Components :

EXPENDITURES/REVENUES : (Thousands of Dollars)

OPERATING FY 86 FY 37 FY 8 FY 89 FY 90 FY a1

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTALOPERATING 0

| N N . L
[ EE N e

CAPITAL

REVENUE

FUNDING :  (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS

OTHER

TOTAL u - n Q u —0 u

POSITIONS

FULL-TIME 1
PART-TIME i
TEMPORARY 1

AN.»"YSIS :  Attach a separate page if necessary

Reviewing the definition given for "sole source procurementsl, it appears that this
Department would need to write more RFP's. It does not require an additional person
however the overall service response time to the field Divisions will be affected.

A
epared by: Sid LaMonica Phone 465-4328
Division: , Administrative Services— A Date: -4/18/86
Approved by Commissioner: 2 | % Date: 4/&1S 6
Agency: Publ ic Safety Tt

Distribution (by Agency preparing fiscal note):
Legislative Finanre
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page. of 10/25/85



DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER - CSSB 341 (Jud)am
SUPPORT

April 18, 1986

CSSB 341 (Jud)am - An Act relating to state procurement practices and
procedures; and providing for an effective date."

The intent of the bill is to standardize procurement practices
throughout State government.

The bill will accomplish the above intent by clearly indicating what is
required of State government and by establishment of a Chief Procurement
Officer to oversee the procurement operation.

Reviewing the definition given for "sole source procurements™, it
appears that this department would need to write more RFPs. It does not
require an additional person; however, the overall service response time
to the field Divisions will be affected.



SENATE JUDICIARY COMMITTEE SUBSTITUTE
SENATE BILL 341
SECTIONAL ANALYSIS

(Unless otherwise indicated, "commissioner” means
commissioner of administration)

SECTION 1. The purposes of the act are outlined to
include: simplification, clarification, modernization of
the laws; consistency among the branches of government;
increased public confidence; fair and equitable treatment
of all vendors; increased economy in state procurement;
broad-based competition; safeguards for the maintenance of
a procurement system of quality and integrity; and
elimination and prevention of discrimination 1in state
contracting.
SECTION 2. A new chapter is added to AS 36 entitled
"State Procurement Code."

Article 1. Organization of State Procurement.
Sec. 36.30.005. Centralization of procurement of supplies
and services for state agencies is under the authority of
the commissioner of administration and the chief
procurement officer. Procurement of construction and
procurements to or disposals from the state equipment
fleet and the control over construction and the state
equipment fleet is under the commissioner of
transportation and public facilities.
The University of Alaska is subiect to the requirements of

SB 341, but has independent administrative authority and

the ability to issue its own regulations implementing the

chapter in conformance with state APA requirements.

Sec. 36.30.010. The chief procurement officer is selected
by the commissioner; 1is responsible for procurement of
supplies and services for agencies in the executive
branch; is a partially exempt employee; must have a

minimum of 5 years in public procurement; and may be

removed by the commissioner only for cause. The term of

office of the Chief Procurement Officer is 4 years.
Duties of the Chief Procurement Officer are enumerated.

Sec. 36.30.015. The commissioner of transportation and
public facilities may delegate to another agency the
authority to contract for construction, after written
determination has been made that the aoencv is capable
implementing the delegated authority. The commissioner
administration may delegate to an agency the authority

of

of

to

contract for its own supplies and services after a written



determination has been made that the agencv is capable of
implementing the delegated authority.

The authority to adopt regulations or dispose of surplus
supplies may not be delegated. Agency contracts for the
services of legal counsel must be approved by the
department of law.

The Board of Directors of the Alaska Railroad Corporation
must adopt procedures substantially equivalent to'the
procurement code and regulations adopted by the
commissioner.

Sec. 36.30.020. Legislative Council must adopt procedures
which are substantially equivalent to the procurement
code.

Sec. 36.30.030. The administrative director of the court
system must adopt procedures governing the procurement of |
supplies, services, professional services and construction
by the judicial branch. The procedures shall be based

upon the competitive principles established under the
code, but may be adapted to the special needs of the
judicial branch as determined by the administrator of
courts.

Sec. 36.30.040. Procurement regulations must be adopted
by the commissioner.

Sec. 36.30.050. A list of persons who desire to provide
supplies, services or construction items to the state will
be established and maintain by the commissioner. Evidence
of a valid Alaska business license and a statement of the
contractor's qualifications must be submitted to be
included on the list. Construction contractors must also
submit a valid certificate of registration. A biennial
fee will be charged to offset the cost of administering
the list. The list may be used by the state agencies in
providing notice of intent to make small purchases.

Sec. 36.30.060. Specification regulations must be adopted
by the commissioner. Specifications must promote overall
economy for the purposes intended, encourage competition

in satisfying the state's needs, and may not be unduly
restrictive.

Sec. 36.30.070. Supply management is under the authority
of the commissioner and regulations must be adopted which
govern management of supplies, surplus supplies and

transfer of excess supplies.

Sec. 36.30.080. The department shall lease necessary
space, and contract for the lease of space for the wuse of
the state or an agency. A lease or contract for a lease



may not be for a period of occupancy greater than 40
years. The department may enter inlo lease-financing
agreements, which are subject to annual appropriation. I f
the department intends to enter into a lease or lease
financing agreement with an annual rent anticipated to
exceed 51,000,000, notice must be provided the legislature
for approval.

Article 2. Competitive Sealed Bidding.
Sec. 36.30.100. Competitive sealed bidding is the
preferred method of contracting. Competitive sealed
bidding is not required for certain purchases, including

professional services, which are itemized.

Sec. 36.30.110. When competitive sealed bidding is wused,
an invitation to bid is issued which must include the date
by which the bid must be received, purchase description,
and all contractual terms and conditions. Subcontractors
must be listed. Evidence of a valid Alaska business
license for all bidders and subcontractors must be
submitted when responding to the ITB. A bidder for

construction contracts must also submit evidence of the
bidder's registration wunder AS 08.18 and evidence of

registration for each listed subcontractor.

Sec. 36.30.115. Within 48 hours after the opening of
bids, each bidder shall submit a list of the
subcontractors the bidder proposes to use in the
performance of the contract. Conditions wunder which a
bidder may substitute a subcontractor are listed. A
bidder who violates this section may either have the
contract cancelled, or after notice and a hearing, be

assessed a penalty in an amount not exceeding 10% of the
value of the subcontract at issue.

Sec. 36.30.120. Bid security shall be recruired for all
competitive sealed bidding for construction contracts
which exceed an amount established by regulation. Bid

security may be required for other types of supplies and
services.

Sec. 36.30.130. Public notice of the ITB must be provided
21 days before the date for the opening of the bid, unless
otherwise determined in writing by the chief procurement

officer, or the commissioner of transportation and public
facilities for construction or state equipment bids.
Notice of soliciLaLicns must be published in the Alaska
Administrative Journal. The state is liable for failing

to substantially comply with the notice requirements of
this section.



Sec. 36.30.140. Bid opening must be public, in the
presence of witnesses, and relevant information must be
recorded, which is open to public inspection. The bids
are not open for public inspection until after a notice of
intent to award a contract has been issued.

Sec. 36.30.150. The procurement officer must evaluate
bids based on the requirements set out in the ITB. The
criteria used for the evaluation of an award must be
objectively measurable. Criteria may not be used in bid
evaluation if they are not set out in the ITB.

A contract based on total or life cycle costs may be
awarded only when the chief procurement officer or the
commissioner of transportation and public facilities
determines in writing that the contract promotes overall
economy for the purposes intended, encourages competition,
is not unduly restrictive, and is in the best interest of

the state.

Sec. 36.30.160. Bids received after the bid due date
indicated on the ITB may not be accepted unless the delay
was due to an error of the contracting agency.

Correction or withdrawal of inadvertently erroneous bids
before or after bid opening, or cancellation of awards or
contracts based on bid mistakes shall be permitted in
accordance with regulations and supported by written
justification.

Sec. 36.30.170. Awards to the lowest responsible and
responsive bidder whose bid conforms in all material
respects to the requirements and criteria set out in the
ITB shall be promptly made. The Alaska bidder preference
is expanded to apply to all construction contracts. The
lowest responsible and responsive Alaskan bidder with a
bid not more than 10% higher than the lowest bid of a
nonresident shall be awarded the contract. An Alaskan
bidder who qualifies as an "employment program"” shall be
given preference also.

Sec. 36.30.190. Multi-step sealed bidding is allowed when
it is considered impractical to initially prepare a
definitive purchase description to support an award based
on price. Unpriced technical offers are submitted,
followed by an ITB Ilimited to the bidders whose offers are
determined to be technically qualified under the criteria
established.

Article 3. Competitive Sealed Proposals.

Sec. 36.30.200. Contracts may be awarded by competitive
sealed proposals when the chief procurement officer, or



the commissioner of transportation and public facilities
for construction and state ecuipment fleet contracts,
determines in writincr that the use of competitive sealed
bidding 1is either not practicable or net advantageous to
the state.

Sec. 36.30.210. Request for proposals must contain the
same information required for ITBs. The same notice
provisions for ITBs apply for RFPs, An offeror must list
the subcontractors within 48 hours after the date by which
the proposals must be received. The same duties of*

bidders under ITBs apply to competitive sealed proposals.

Sec. 36.30.220. Standard overhead rate established by
agencies and applicable to contracts for supplies and
services, must be included in a RFP.

Sec. 3,6.30.230. Proposals are to be opened in a manner
which avoids disclosure of contents to compering offerors
during the process of negotiation. A register of
proposals containing the name and address of each offeror
shall be prepared and open for public inspection after the

the notice of intent to award a contract is issued.

Sec. 36.30.240. Discussions with responsible offerors,
who submit proposals determined to be reasonably
susceptible of being selected for award, may be conducted
for the purpose of clarification to assure full
understanding of and responsiveness to the solicitation

requirements. Offerors shall be accorded fair and equal
treatment with respect to any opportunity for discussion
and revision of proposals. Revisions may be permitted
after submissions and before the award for the purpose of
obtaining best and final offers. These discussions are

exempted from the Alaska Open Meetings law.

Sec. 36.30.250. A contract under competitive sealed
proposals shall be awared to the responsible and
responsive offeror whose proposal is determined in writing
to be the most advantageous to the state taking into
consideration price, the evaluation factors set out in the

RFP, and whether the offeror qualifies as an Alaskan
Bidder or is offering the services of an employment
program.

Sec. 36.30.260. A contract awarded under competitive
sealed proposals must contain: the amount of the
contract; the date for supplies to be delivered or the
term for services to be performed; a description of the
services or supplies contracted for; and a certification
that sufficient funds are available for the amount of the
contract.



Sec, 36.30.270. Special procedures apply to contracts
awarded to architects, engineers, and land survevors.
These provisions only apply to contracts negotiated by the
executive branch.

Article 4. Other Procurement Methods.
Sec. 36.30.300. Sole source procurements may only be
awarded if it is determined in writing that there is only
one source for the required supply, service or
construction. A sole source procurement may not be
approved if a reasonable alternative source exists.
Sec. 36.30.310. Emergency procurements may be authorized
under emergency conditions when there exists a threat to
public health, welfare, or safety, and procurement through
competitive sealed bids or competitive sealed proposals is
impracticable, or contrary to the public interest, or to
protect public or private property. A written
determination of the basis for the emergency and for the
selection of the particular contractor must be provided.
Sec. 36.30.320. Small procurements which do not exceed an
aggregate amount of $5,000 shall be made with competition
that is practicable under the circumstances. A contract
for professional services that does not exceed $25,000 may
be made in accordance with regulations adopted by the
commissioner. Notice of small procurements shall be
provided to Alaskan bidders designated by the commissioner
under section 36.30.050(d).

Article 5. Contract Formation and Modification.
Sec. 36.30.340. If a contract contains a term that is in
conflict with a state standard form contract term or if a
standard term is deleted or modified by a term that is not
standard, the contract must be approved by the department
of law.
Sec, 36.30.350. Solicitations may be cancelled or any
bids or proposals may be rejected, in whole or in part, or
the date for opening bids or proposals may be delayed as
may be specified in the solicitation, when it is in the
best interest of the state. The reasons for cancellation,
rejection, or delay in opening bids or proposals shall be
made part of the contract file.
Sec. 36.30.360. A written determination of responsibility
of a bidder or offeror shall be made by the procurement

officer.



Sec. 36.30.362. The procurement officer must issue a
written statement explaining the reasons a contract was
awarded to a person who does not reside or maintain a
place of business in Alaska, if the supplies, services,
professional services or construction could have been
obtained from in-state sources.

Sec. 36.30.365. At least 10 days before the formal award
of a contract the procurement officer shall provide to
each bidder or offeror notice of intent to award a
contract.

Sec. 36.30.370. Any type of contract that will promote
the best interests of the state may be used, except that
the use of a cost-plus-a-percentage-of cost contract is
prohibited.

Sec. 36.30.380. Except with respect to contracts awarded
through competitive sealed bidding or firm fixed-price
contracts, a contract type may not be used wunless it has

been approved in writing by the procurement officer.

Sec. 36.30.390. Unless, otherwise provided by law,
multi-term <contracts are permitted, but subject to
availability and appropriation of funds. Written

determination must support multi-term contracts.

When funds are not appropriated or otherwise made
available to support continuation of performance in a

subsecment fiscal periods, the contract shall be
cancelled. The contractor may only be reimbursed for the
reasonable value of any nonrecurring costs incurred, but

not amortized in the price of the supplies or services
delivered under the contract that are not otherwise

recoverable.

Sec. 36.30.400. Cost or pricing data must be submitted
and certified by contractors. This does not apply when:
the contract price is based on adequate price competition
the contract price is set by law or regulation? or it is
determined in writing that the requirements of this
section are waived and the reasons for waiver are stated
in writing.

Sec. 36.30.410. The state has the right to inspect the
plant or place of business of a contractor or
subcontractor that is related to the performance of a
contract awarded or to be awarded by the state.

Sec. 36.30.420. The state may audit books and records of
a person who has submitted, cost or pricing data or
receives a contract.



Sec. 36.30.430. The commissioner shall adopt regulations
permitting the inclusion of clauses providing for
adjustments in prices, time of performance, or other
contract provisions, and appropriate remedies.

Sec. 36.30.460. Standard clauses in state contract mav be
modified if supported by a written determination that
states the circumstances justifying the variation.

Sec. 36.30.470. If the certification of the fiscal
officer or other responsible official discloses a
resulting increase in the total project budget or the
total contract budget, the procurement officer may not

execute the contract modification, change order, or
adjustment in contract price unless sufficient funds are
available, or the scope of the project or contract s

adjusted to permit the degree of completion that is
feasible within the total project budget or total contract
budget as it existed before the contract modification,
change order, or adjustment in contract price.

Sec. 36.30.480. Cost principle regulations shall be
adopted.

Article 6. Procurement Records and Reports.
Sec. 36.30.500. Procurement records shall be retained and

disposed of in accordance with records retention
guidelines and schedules approved by the state archivist.

Sec. 36.30.510. A contract file open for public
inspection must be kept by the commissioner and the
contracting agency for each contract awarded under
competitive sealed proposals. The file kept by the
commissioner shall contain a summary of the information in
the file of the contracting agency.

Sec. 36.30.520. The commissioner shall maintain for at
least 5 years a record listing all sole source and
emergency procurement contracts. An agency which has
delegated procurement authority shall by October 1, of
each year, submit records of all sole source and emergency

procurement contracts to the commissioner.

Sec. 35.30.530. Procurement information is public except
as otherwise provided by law.

Sec. 36.30.540. The commissioner shall biennially report
to the legislature concerning procurements by agencies.



Article 7. Leaal and Contractual Remedies.

Sec. 36.30.560. An interested party may protest the award
of a contract, the proposed award of a contract, or a
solicitation for goods, services or construction. The
protest shall be filed with the procurement officer of the

contracting agency in writing and must contain specified
items.

Sec. 36.30.565. Time deadlines for filing protests are
specified.

Sec. 36.30.570. Notice of a protest shall immediately be
given to the contractor if a contract has been awarded or,
if no award has been made, to all interested parties.

Sec. 36.30.575. If a protest is filed before a contract

is awarded, the award may be made unless the procurement
officer of the contracting agency determines in writing
that: a reasonable probability exists that the protest
will be sustained? or stay of the award is not contrary to
the best interests of the state.

Sec. 36.30.580. A written decision by the procurement
officer of the contracting agency shall be issued within
14 days after a protest has been filed, unless the time is
extended up to 26 days for good cause. Notice.shall be
sent to the protester. If a decision is not made by the

due data, the protester may proceed as if the procurement
officer had issued a decision adverse to the protester.

Sec. 36.30.585. If the procurement officer sustains a
protest the procurement officer shall implement an
appropriate remedy.

Sec. 36.30.590. An appeal from a decision of a
procurement officer on a protest must be filed with the
appropriate commissioner within 5 days after the decision
is received by the protester.

Sec. 36.30.595. The procurement officer shall immediately
give notice of an appeal to the contractor if a contract
has been awarded, or, if no award has been made, to all

interested parties.

Sec. 36.30.600. If a protest appeal is filed before a
contract is awarded and the award was stayed, the filing
of the appeal automatically continues the stay until the
commissioner of administration or transportation and
public facilities makes a written determination that the

award of the contract is necessary to protect substantial
interests of the state.



Sec. 36.30.605. The procurement officer of the

contracting agency shall file a complete report on the
protest and decision with the commissioner of
administration or transportation and public facilities
within 7 days after a protest appeal is filed. The
protester and all interested parties that have requested
copy of the appeal shall be furnished one. The protester
may file comments on the protest report within |'days
after the report is received. Extensions may be granted.
Sec. 36,30.610. The commissioner of administration or
transportation and public facilities shall dismiss a
protest appeal before a hearing is held if it is
determined in writing that the appeal is untimely. The
appropriate commissioner may issue a decision on an appeal
without a hearing if the appeal involves questions of law

without genuine issues of fact.

Sec. 36.30.615. A hearing on a protest appeal shall be
conducted according to AS 36.30.670 and regulations
adopted.

Sec. 36.30.620. I1J a controversy, asserted by a
contractor, concerning a contract awarded under this
chapter cannot be resolved by agreement, the procurement

officer shall, after receiving a written request by the
contractor, issue a written decision no more than 90 days
after receipt of all necessary information from the

contractor, wunless the due date is extended for good
cause.

The decision shall be sent to the contractor. If a
decision is not made by the due date, the contractor may
proceed as if the procurement officer had issued a

decision adverse to the contractor. If a controversy
asserted by the state concerning a contract awarded cannot
be resolved by agreement, the matter shall be immediately
referred to the commissioner of administration or
transportation and public facilities.

Sec. 36.30.625. An appeal from a decision of the

procurement officer on a contract controversy may be filed
by the contractor with the commissioner of administration
or transportation and public facilities. The appeal shall
be filed within 14 days after the decision is received by
the contractor.

Sec. 36.30.630. A hearing on a contract controversy
appealed to the commissioner or referred to the
commissioner shall be conducted according to AS 36.30.670

and regulations adopted.

Sec. 36.30.632. The commissioners of administration and
transportation and public facilities may delegate
responsibilities under Sec. 36.30.590 and Sec. 36.30.630

to the head of the contracting agency.



Sec. 36.30.635. The commissioners of administration and
transportation and public facilities may debar or suspend
a person from consideration for award of contracts.
Notice and opportunity for a hearing are specified.

Sec. 36.30.640. Causes for debarment or suspension are
enumerated.

Sec. 36.30.645. The commissioners of administration and
transportation and public facilities shall issue a written
decision to debar or suspend.

Sec. 36.30.650. A person suspended is entitled to a
hearing if the person files a written recmest for a
hearing within 7 days after receipt of the notice of
suspension.

Sec. 36.30.655. The commissioner shall maintain a list of
all persons debarred or suspended from consideration for
award of contracts.

Sec. 36.30. 660. The commissior * of administration or the
commissioner of transportation and public facilities may,
at any time after a final decision to debar a person,
reinstate the person after determining that the cause for
which the person was debarred no longer exists or has been
substantially mitigated.

A debarred person may request reinstatement. A hearing
may be held on a reinstatement petition. A decision on
reinstatement shall be made in writing within 7 days after
a reinstatement petition is submitted. A decision wunder

this section is not subject to judicial appeal.

Sec. 36.30.665. The commissioner of administration or
transportation and public facilities may permit a debarred
persor to participate in a contract on a limited basis

during the debarment period.

Sec. 36.30.670. The commissioner of administration or
transportation and public facilities shall act as a
hearing officer or appoint a hearing officer for a hearing
conducted under this chapter. The provisions of the
Administrative Procedure Act do not apply to a hearing
conducted under this chapter. The authority of a hearing

officer is outlined.

Sec. 36.30.675. If the commissioner of administration or
transportation and public facilities 1is not acting as
hearing officer, the hearing officer shall recommend a
decision to the appropriate commissioner based on the
evidence presented. The recommendation shall include
findings of fact and conclusions of law. The appropriate

commissioner may affirm, modify or reject the hearing



officer's recommendation or take any other appropriate
action.

Sec. 36.30.680. A decision by the commissioner of
administration is final, and shall be sent within 20 davs
after a hearing to all parties. A decision by the
commissioner of transportation and public facilities
involving procurement of construction shall be sent

within 90 days after the hearing.

Sec. 36.30.685. A final decision of the commissioner of
administration or transportation and public facilities may
be appealed to the superior court in accordance with the
Alaska Rules of Appellate Procedure.

Sec. 36.30.687. Civil and criminal sanctions are outlined
for misrepresentations and fraudulent claims.

Sec. 36.30.690. This chapter and the regulations adopted
under it are the exclusive procedures for asserting a
claim against the state or an agency arising in relation
to a procurement conducted under this chapter.

Sec. 36.30.695. The commissioner of administration may
adopt by regulation additional rules of procedure.

Sec. 36.30.699. The definition of interested party is
given.

Article 8. Intergovernmental Relations.
Sec. 36.30.700. Cooperative purchasing is authorized

between public procurement units or external procurement
activities in accordance with an agreement entered into
between the participants.

Sec. 36.30.710. Sale, acquisition, or use of supplies
among public procurement units or with external
procurement activity may be done independent of certain
reauirements of this chapter.

Sec. 36.30.720. Joint use of facilities is allowable.
Sec. 36.30.730. A public procurement unit may provide
personnel, information and technical services to a

reauesting public procurement unit or external procurement
activity.

Sec. 36.30.735. Current Alaska law on restrictions of
contracting with or employing experts on radiation hazards
is retained.



Sec. 36.30.740. The commissioner may collect information
concerning supplies, services or construction being
procured or used by state public procurement units.

Sec. 36.30.750. Under a cooperative purchasing agreement,
controversies arising between an administering public
procurement unit and its bidders, offerors, or contractors
shall be resolved in accordance with this chapter.
Sec. 36.30.790. Definitions for this article are
provided.

Article 9. General Provisions.
Sec. 36.30.850. This chapter applies to contracts

solicited or entered into after January 1, 191)7, unless
the parties agree to its application to a contract
solicited or entered into before that date. This chapter
applies to the disposal of state supplies and every
expenditure of public funds irrespective of their sources,
except as specified in AS 36.30.915.

This chapter does not apply to: grants? contracts for
professional witnesses? contracts of the University of
Alaska where the work is to be performed substantially by
enrolled students? contracts for medical doctors and
dentists? contracts for the purchase of residential child
care services under AS 47.40; disposals of land or
interest in land? disposals under AS 38.05? <contracts for
the preparation of ballots under AS 15.15.030,-
acquisitions or disposals of property and other contracts
relating to airports? acquisitions of real property or
disposals of obsolete property under AS 19.05.060,
19.05.100, 19.05.110 or 19.05.1207? disposals of obsolete
material or equipment under AS 35.20.0607? leases of ferry
terminal facilities under AS 19.60.010? or contracts of
the department of fish and game for non-point-to-point
flights requiring specialized flying and piloting skills.

Except for AS 36.30.700-36.30.895, this chapter does not
apply to contracts between two or more agencies, the state
and its political subdivisions, or the state and other
governments.

Sec. 36.30.860. Unless displaced by the particular
provision of this chapter, all other principles of law and
equity shall supplement the provisions of this chapter.
Sec. 36.30.870. Regulations under this chapter =hall be
adopted in accordance with the Administrative Procedure
Act. Regulations applicable to procurements of

construction or procurements for or disposal of property



of the state eauipment fleet snail be adopted by the
commissioner of administration only after consultation
with the commissioner of transportation and public
facilities.

Sec. 36.30.980. This chapter reouires all parties
involved in the negotiation, performance, or
administration of state contracts to act in qood faith.

Sec. 36.30.890. If a procurement involves the expenditure
of federal funds or federal assistance and there 1is a
conflict between a provision of this chapter or a

regulation adopted under a provision, the federal statute
or regulation shall prevail.
Sec. 36.30.900. This chapter does not modify, amend, or

alter laws regarding preference for Alaska forest products
or preference to producers or dealers in Alaska, except as
provided in AS 36.30. 170(b) and (c)

Sec. 36.30.910. This chapter does not prevent purchasing
through the general services administration as provided by
law.

Sec. 36.30.920. Suspected anticompetitive practices are
to be reported to the attorney general.

Sec. 36.30.930. In addition to penalties prescribed for
unethical conduct, civil and criminal penalties are
provided for violations of this chapter.

Sec. 36.30.940. The attorney general on behalf of the
state shall enforce the provisions of this chapter.
Sec. 36.30.990. Definitions.

Sec. 36.30.995. This chapter may be cited as the State

Procurement Code.

SECTION 3 through SECTION 66 amend other Alasxa statutes
to reflect the provisions of this chapter.

SECTION 67. The commissioner must report to the
legislature by December 1, 1987, concerning procurements
by state agencies during the first 6 months of 19C7.

SECTION 68. The commissioner of administration shall
adopt the regulations required under this chapter by
January 1, 1987.



SECTION 69. This is the repealer section.

SECTION 70. Section 68 of this Act takes effect
immediately.

SECTION 71. Except as provided in sec. 70, this Act takes
effect January 1, 1987.
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AGC-Ala ska on behalf of our over 800 member firms appreciates the opportunity

to comment on SB 341. Following our general comments are some more specific

comments relating to particular sections of the bill.

In general, we applaude the legislature and drafters for using "The Model
Procurement Code for State and Local Governments™ published by the American
3ar Association as a basis. The thousands of hours and different perspectives
represented by that document cannot easily be duplicated. For the same reason

deviations from the "Model Procurement Code"™ (MPC) should be scrutinized.

One deviation from the MPC of great concern to the AGC 1s the required naming
of subcontractors at bid submittal. The impact of this proposed requirement

would be substantial. Accordingly, we have addressed our concerns on that

issue separately.

Another major deviation from the MPC 1s the elimination of the State

Procurement Policy Office. As stated in the MPC commentary at page 9:

A major conceptual basis of the Code, the separation of policymaklng and
operational functions, 1s best achieved through the establishment of an
Independent policy body such as the CState] Procurement Policy Office
suggested above. This Section provides for placement of the Policy
Office either as an independent entity within the executive branch of
the government or within an existing department of government such as
General Services, Finance, or Administration. Placement 1n the
executive branch as a separate entity It the preferred arrangement as it

would further ensure the professional Integrity of this Important

cl]



policymaking body, and appropriately elevate the entire procurement

process 1n the public sector.

Under the MPC it 1s the Policy Office®s responsibility to promulgate
regulations. Under the bill the Commissioner of Administration, Il.e. central

Procurement Officer will promulgate regulations.

The principal of vesting the regulatory function in a policy office without
line authority over Individual procurement actions 1s fundamental to the
MPC. Elimination of the Policy Office no longer separates the policy making

from the day to day operation of the procurement process.

Perhaps the most Important aspect of procurement requiring the separation of
procurement policy from day to day procurement operation is the promulgation
of regulations providing for adjustments 1n price, time of performance or
other contract provisions. Utilization of a state policy office can Insure
the development of fair construction contract provisions. Fair construction
documents avoid litigation and encourage reputable contractors to bid
projects. Often times, tunnel vision by unenlightened public procurement
officials bring about contract provisions which unfairly allocate risk and

Increase litigation between the parties.

In drafting the MPC the drafters obviously discussed this problem and arrived
at the solution expressed in MPC & 2-101 and & 5-401. Requiring the

Procurement Policy Office to address contract provisions relating to changes,
variation? 1in estimated quantities and different site conditions provides for

broad input on this Important policy related contract provision. Accordingly,

2



AGC-Alaska recommends the creation of a Procurement Policy Office comprised of
three members who have demonstrated sufficient business and professional

experience. (See MPC S 2-101(1) 4 (2) [Alternative A],

Our second convvent relates to the overall structure of the bill. The MPC
recognizes construction as unique to the procurement process and devotes a
separate article (Article 5) to the procurement of construction and related
services. The bill does not devote a separate article to construction;

Instead SB 341 normally prefaces an article as relating only to construction.

This 1s a mere difference of opinion 1n drafting techniques; however, the
special attention devoted to construction procurement by the drafters of the

MPC 1is lost 1n SB 341,

One other broad area bears discussion at this time. A significant portion of
public construction in Alaska 1s procured with state dollars by political
subdivisions of the state and other "grant" recipients. AGC-Alaska strongly
recommends that this committee propose legislation requiring any grant or
appropriation recipient to utilize procurement practices consistent with this

Procurement Practices and Procedure Act and 1its regulations.

[3]



S9EtiBQ S®c£iSQ CemmoQtm any Bfcommenyatiogs

Section 1 (Similar to MPC 8 1-101)

Recommend#tioni Eliminate Subsection (9), [page 1, line
29, page 2, line 1-23

Commenti AGC-Alaska -fails to understand the rationale
for the inclusion of affirmative action language in a
procurement act. AGC-Alaska 1is opposed to any special
preference procurement program based on race, si2e, sex,
residency or any other Tfactor irrelevant to the contrac-
tors ability to perform. The best way to ensure
discriminatory free procurement 1is competitive sealed

bidding. Any other method allows for possible discri-

mination.

Section 36.30.005 (Similar to MPC 3 2-301) [page 2, line 63
Recommendation: Modify by providing for a "Policy
Office”™ as iIn the MPC additionally the bill should be
modified to reflect this fundamental change.

Comment: See previous general comments on "Policy

Office"”

Section 36.30.015 Cpage 5, line 93

Recommendation: Delete part of (b)

C43



Commenti The Alack* Railroad Corporation should abide

by the 1iiffle procurement code and regulations as the rest

of the state.

Section 36.30.020 and 36.30.030 Cpage 5, line 15-263
Recommendationi Delete '"construction.”™ Add new sec-
tion transferring authority to contract for construc-
tion of public works for legislature rr court systenm
to DOT/PF subject to this act and its regulations.
Comment: The court system and the legislature are not
in the business of procuring construction and the func-
tion should be transferred to DOT/PF. This will avoid
arguments over the "substantial similarity” of pro-

cedures adopted by legislative counsel or the Supreme

Court.

Section 36.30.850 Cpage 51, line 20 "grants'"!
Recommendation: Add new section requiring any grant or
appropriation recipient to adopt procedures to govern
the procurement of supplies and services that are sub-
stantially equivalent to the procedures prescribed by
this chapter. Require DOT/PF to contract for construc-
tion of any public work for any grant recipient.

Comment: Procurement problems are not limited to state

€53



government. IfT state dollar* are spent by others then
»imilar safeguard* on procurement with tho*e state

dollar* should be instituted.

Section 36.30.130 (Source MPC 8§ 3.202(3)) Cpage 13, line 8-93
Recommendation* Rsgui“re publication in a sta”“ew™e
newspaper of general circulation calculated to reach

procpective bidders.

Section 33.30.160 (Source MPC § 3-202(6)) Cpage 14, *ine 24-
233

Comment < Recommendation: AGC-Alaska fails tD under-—
stand the qualifying language "unless the delay was due
tD an error of a state employee directly responsible for
opening the bids" contained in (@). This may lead to
increased bid protests and accordingly we recommend

deleting the Ilanguage.

Section 36.30.190 & 36.30.200 Cpage 16, line 8 & page 16,
line 163

Comment: AGC-Alaska contests that multi step sealed bid-

ding and competitive sealed proposals should not be used
for construction. The prohibition should be stated 1in

the document.
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Section 36.30.300 Cpage 22, line 33
Recommendation! Add the following language '"sole source
procurements may not be used for construction.™

Comment! Fairness and public accountability requires

competitive bidding.

Section 36.30.430 (Source MPC 8 5-401 & & 6-101) Cpage 28,
line 193

Comment and Recommendation Is Many »f the provisions of
this section relate only to construction contracts. To
avoid confusion the MPC separated construction contracts
and supply and sarvice contracts. See MPC § 5-401 and 8
6-101. ABC-Alaska recommends following the separation

utilized by the MPC.

Section 36.30.5B0 Cpage 33, line 233

Recommendations Advise protestant of right to appeal.

Section 36.30.590
Recommendation 1: Cpage 34, line 203 Utilize Procure-

ment appeals Board rather than the commissioner. See

MPC 8 9-501.
Recommendation 2: Cpage 34, line 233 5 days o fTile an

appeal 1is too short) a minimum of 10 is recommended.
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Section 36.30.620(b) Cpage 37, line 193
Recommendation! 30 days instead of 90 days to issue a
deci sion.

Commenti 30 daye to issue decision 1is sufficient time.

Section 36.30.630-630 Cpage 39, line 101
Recommendation 1» Appeal should be to Procurement
Appeals Board.
Recommendation 2i Add remedies, interest, and waiver of
sovereign iIimmunity sections contained in MPC 8§ 9-202]

§ 9-203, § 9-301, and 1 9-401.1
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In February of 1979, the Model Procurement Code for State and Local
Governments was adopted by the American Bar Association®"s House of
Delegates. The Code represents over five years of intensive effort
directed by a Coordinating Committee which is a joint committee of the
Section of Public Contract Law and the Section of Urban, State and Local
Government Law.

The Model Procurement Code provides the framework for creating a
complete purchasing system at any level of government. Specifically,
the Code contains: (1) the statutory principles and policy guidance for
managing and controlling the procurement of supplies, services, and
construction for public purposes; (2) administrative and judicial
remedies for the resolution of controversies relating to public
contracts; and (3) a set of ethical standards governing public and
private participants in the procurement process.

The following jurisdictions have adopted modified versions of the Code:
Kentucky (1979), Arkansas (1979), Louisiana (1980), Utah (1980),
Maryland (1981), South Carolina (1981), Colorado (1982), Indiana (1982),
Virginia (1983), Territory of Guam (1983), New Mexico (1984), and
Arizona (1984).

Local governments/agencies have also adopted versions of the Code,
including: Knoxville, TN (1977) Jefferson City, KY Board of Education
(1980), Anchorage, AK (1980), Eau Claire, Wl (1980), Rome, GA (1980),
Davenport, LA (1980), Louisville, KY (1981), Michigan Public Transit
Association (1981), Seminole County, FL (1983), Rockville, MD (1983),
Kansas City, KS (1983), Atlanta, GA (1983), and Boca Raton, FL (1984).

. Attached 1is an article on the Code entitled "Recent Developments in

State and Lacal Procurement: Implementation of the Model Procurement
Code Picks Up Pace™ which provides an overview.



RECENT DEVELOPMENTS IN STATE AND LOCAL PROCUREMENT:

IMPLEMENTATION OF THE MODEL PROCUREMENT CODE PICKS UP PACE

Committee on State and Local Procurement Law

Larry C. Ethridge, Chairman

Partner: Nold, Mosley, Clare, Hubbard & Townes
Louisville, Kentucky
Chairman, ABA Coordinating Committee
on a Model Procurement Code;
B.A., Duke University, 1968
J.D., University of Louisville 1975

Ursula P. Moul
Book Review Editor, The Urban Lawyer
B.S., Indiana University, 1983
J.D. Candidate, University of Missouri— Kansas City, 1986



l. Introduction

Tightening the budgetary belts of state and local
governments often results from one of two factors: cities,
counties, and states find themselves hard pressed to obtain
needed goods and services due to inefficient commitments of
scarce tax funds; or, governmental bodies engaged 1in trimming
down on account of budget shortfalls and seeking more efficient
methods for obtaining goods and services wunder a structured and
cohesive contracting system. The Model Procurement Code for
State and Local Governments (hereinafter the "MPC"),! a joint
undertaking of the ABA Sections of Public Contract Law, and
Urban, State and Local Government Law, provides the framework for
creating a complete purchasing system at any level of government.
Purposefully drafted as a model, rather than a uniform purchasing

law,2 enacting jurisdictions have enjoyed considerable

flexibility in adapting the MPC in a manner that conforms to the
unique needs of their constituents. This article will update
readers on implementation activities and litigation wunder the

MPC, since it was first mentioned in The Urban Lawyer in the
summer of 1979.3 A general familiarity with the MPC is presumed,
and it can easily be obtained by scanning the ABA approved
document.
. Enactments

A. States

The Coordinating Committee on A Model Procurement Code

(hereinafter the "Coordinating Committee") cooperated with a
number of Pilot Jurisdictions in the early development of the

MPC's statutory language.¥* To date, eleven states have adopted



legislation based upon the MPC, flowing from its formal approval

by the ABA House of Delegates on February 13, 1979.5 By

comparison, only two states (Pennsylvania and Massachusetts) had

adopted the Uniform Commercial Code in the first six years of
"official" 1life after its release in September, 1951.6

The two most recent enactments of the MPC became
effective in New Mexico and Arizona on November 1, 1984 and
January 1, 1985, respectively.7 A brief digest of these two
adaptations will give the reader a flavor of the methods that
states have wutilized in tailoring the MPC to fit their needs.
Both of these enactments reflect the Coordinating Committee's

drafting philosophy that the MPC should be used as a "mirror",

its

reflecting the strengths and weaknesses of existing procurement

statutes and serving as a vehicle for codifying and updating

them.

The New Mexico Procurement Code is not separated into

distinct articles by subject matter, although its sections flow

from one topical area to another in the basic sequence of the
MPC. Definitions were placed under a single section, thus

eliminating the need for cross-references; and, the state's

existing procurement organization was retained with the Secretary

of the General Services Department exercising administrative

control over the procurement process. Competitive sealed bids
are the favored method of source selection as in the MPC, with

local exceptions for procurements under existing contracts and

purchases from anti-poverty program businesses. Professional

services are to be obtained primarily by competitive sealed



proposals, and the State Procurement Standards and Specifications
Committee is charged with developing a list of acceptable brand
*
name items in addition to standardized specifications. Various
provisions of the MPC which were already covered by state Law
were not placed under the New Mexico Procurement Code (e.g.,
Article 5, Construction Management and Bonding Provisions; and
Article 8, Supply Management). New Mexico's Code requires that
bid protests be submitted within fifteen days of the occurrence
giving rise to the protest rather than the MPC's thirty days, and
bid protest resolution provisions do not include award of
monetary damages or attorney's fees. New Mexico encourages
contracting with small businesses as defined by dollar volume,
but their Code makes no provision for minority or disadvantaged
businesses as a function of the procurement process.3

The Arizona Procurement Code embraces many MPC

provisions, and effects substantial changes in the way the stats

purchases goods and services. From the viewpoint of procurement
organization, however, many entities are excluded from mandatory
application of the Arizona Code, including: political

subdivisions; the University Board of Regents; the Legislature;
the Judicial Branch; the Lottery Commission; the State

Transportation Board for Engineering and Construction Services;
health care provider contracts? and, purchases of raw materials
by Industries for the Blind and Correctional Enterprises. The
currant purchasing organization was retained, with the Director
of the Department of Administration serving as both the

purchasing policy maker and the chief procurement officer (the



MPC recommends separation of these duties). The Arizona source
selection and contract formation provisions closely parallel

those found in Article 3 of the MPC, which forms the heart of any

purchasing system. One interesting feature of the Arizona Code
is its prohibition against the use of competitive sealed
proposals in the procurement of construction. Arizona's

Article 5 is unique in that it covers not only architect-engineer
and land surveying services, but it also includes the services of
assayers, geologists and landscape architects. Price may be
considered as a selection factor wunder certain circumstances in
the procurement of these professional services, a significant
variance from MPC provisions on point. The remedies section
(Article 9) provides exclusive means for asserting a contract
claim against the state under the Arizona Procurement Code.
Finally, Arizona has not included provisions found in MPC
Articles 11 and 12, with the exception that the state must comply
with all federal assistance requirements.9

As can be seen, states have taken a very active role in
adapting the Code for their use, supplementing and codifying
existing statutes wusing the MPC as a baseline drafting guide.
These efforts have been assisted by state and local bar groups
and representatives of the sponsoring ABA Sections in many

jurisdictions.

B. Local Enactments
Local enactments of MPC based legislation have proven
mos. difficult to track, due in no small part to the multiplicity

of local jurisdictions which have reviewed the Code in whole or



in part, and the lack of centrally staffed "clearing house"” for
processing such information. To date, at least seventeen local
jurisdictions are known to have adopted the MPC.Information or
requests regarding local enactments should be directed to
Professor Louis F. Del Duca, a member of the MPC Coordinating
Committee and Director of the Model Procurement Code Annual
Progress Report Project at Dickinson School of Law.ii
. Litigation Survey

Billed as a "lawyer's relief act" early on by some in
the purchasing community, MPC enactments have not spawned the
tidal wave of lawsuits once predicted. Our initial litigation
survey revealed that most of the reported cases have centered on
the provisions of Articles 1, 3 and 9, with a lesser number of
disputes arising under Articles 5, 8 and 12. As anticipated, the
majority of cases reviewed have come from states in wmch the MPC
has been in effect for some time, namely, Kentucky, Louisiana and
Maryland (enactments effective in 1979, 1980, and 1981,
respectively).™-- The remainder of this article will highlight
these recent decisions or legislative refinements which have
clarified, and in some cases confused, issues arising under MPC
enactments. For ease of reference, the survey 1is arranged by MPC
Articles, addressing the major issues as they have arisen
thereunder each topical heading.

A. Article 1 — General Provisions

Alternative B of MPC 8§1-104(3) (Local Application of
Fh 1S A D« _,0 Hone - 1m0 1 !

subdivisions to adopt any or all portions of the code, and the



Louisiana Procurement Code adopted this "optional"™ approach. In

Council of the City of New Orleans v. Morial, et a1.,13 the
Council members sought judicial clarification of their Charter
provisions requiring competitive bidding on all contracts for
construction, repairs, maintenance or services; with an express

exception for the procurement of "professional services" as
defined.The question arose as to whether the administrative
services required for a health care plan for city employees came
within the bidding exemption for "professional services".
Although the contract was entered into prior to the effective
date of the Louisiana Procurement Code, the Morial court referred
to that enactment's definitions of personal and professional
services~r (in effect at the time of appeal), in order to
underscore its finding that since the services in question were
primarily clerical in nature, competitive bidding would indeed be
required for that contract.

The Kentucky General Assembly, after originally
enacting provisions of its Code for mandatory local application,
later made the Kentucky Procurement Code optional for its local
public agencies.This significant change 1in local application

did not occur without quite a bit of confusion, and the

intervention of the State Attorney General. Two separate bills
enacted in the 1980 Session were in direct conflict: the first
bill enacted provided for optional applicability for local

agencies and contained an "emergency" <clause; whereas, the second
bill which was approved by the Legislature a few weeks later

required mandatory Code application for local governments, except



for the purchase of goods produced by convict labor.13 Acting
upon requests from the executive and legislative branches of
government, the Attorney General issued an Opinion (OAG 80-279)
which held that the earlier optional enactment should prevail
because it dealt more specifically with public procurement, and
because it contained an emergency clause which connoted
legislative preference for its efficacy.13 Thus, for those local
units of government in Kentucky which do not choose to adopt the
local application provisions of the state code (KRS 45A.345-460),
the only requirement for public contracts is that those in excess
of 87,500.00 must be advertised (KRS 424.260). This situation
has not been addressed directly by the Kentucky Courts to date,
and it underscores the significance of the local application
issue faced by each enacting state.

The "requirement of good faith"™ found in MPC 81-103 was
tested in Millette Enterprises, Inc., et al. v. State
Division of Administration,et al.,2Q wherein the Louisiana Court
of Appeals concluded that the obligation of good faith could not
be met in a situation where a state agency had predetermined the
bidder to whom it would award a contract under the cloak of
competitive bidding.21 This case involved a situation where an
Invitation for Bids (IF3) for insurance claims processing
services was rewritten after the first round of bidding, and its
revised qualifications provisions had been altered to favor the
incumbent contractor. This case is of particular interest in
that the court granted standing to a disappointed bidder in

addition to the taxpayer who had also initiated the suit.



B. Article 3 — Source Selection and Contract
Formation.

A brief explanation of the source selection methods
available wunder the MPC is in order at this point, for a newcomer
to this area of the law could easily become lost in the confusing
maze of procurement terminology. Indeed, standardization of
the procurement vocabulary is but one of the many benefits
provided by MPC adoption, for similar terms are often given
vastly different meanings in the field.

The MPC contains a firmly stated preference for

"competitive sealed bidding" as the primary source selection
method pursuant to s3-201; and s3-202 (Competitive Sealed Bids)
specifically provides for the contents of the Invitation for Bids
(1F8),22 public notice, bid acceptance and evaluation, and award

of a contract to the lowest responsive and responsible bidder.
The MPC lists the six following alternative source selection

methods which may be used in appropriate situations after proper

determinations have been made: competitive sealed proposals;23
small purchases; sole source procurement; emergency procurement;
professional services procurement as specified in 8§82-302; and,

architect-engineer and land surveying services procurement. 24
Since an agency must assess the nature of the market for the
goods and services it requires and then tailor its procurement

methods to take advantage of these conditions in any given

situation, 25 the MPC provides the necessary flexibility to obtain
the universally desired goal of "performance purchasing"” (optimum
use of limited funds). Competitive sealed proposals, set forth



under MPC S3-203, may be wutilized when competitive sealed bidding
is either not practicable or not advantageous to the governmental
body, following a written determination of the specific
conditions authorizing the wuse of this innovative procurement
method 26, which is frequently employed for the procurement of
high-technology goods and services.

Mot surprisingly, MPC Article 3 has generated more
litigation than any other Code Article. Linder the competitive
sealed bidding method, award of the contract shall be made "to
the lowest responsible and responsive bidder whose bid meets the
requirements and criteria set forth in the Invitation for
Bids",27 with the term "responsive bidder" defined as "a person
who has submitted a bid which conforms in all material respects
to the Invitation for Bids.“23 The language of the Maryland
Procurement Code 1is identical,29 and in Kennedy Temporaries v.
Comptroller of the Treasury?” an unsuccessful bidder challenged
the responsiveness of the bid submitted by the successful bidder
on a contract for the provision of temporary personnel for
processing state income tax returns. The unsuccessful bidder
claimed that the winning bid was nonresponsive in that the amount
of the bid bond submitted with the bid was insufficient, and that
this factor required rejection of that otherwise low bid under
state regulations. The Court of Special Appeals, in overruling
this challenge to the award of the contract, held that under the
Maryland Code a procurement officer had the authority to "give
the bidder...an opportunity to cure any deficiency resulting from

a minor informality or irregularity in a bid...or waive the



deficiency, whichever is to the advantage of the State."31

Significantly, the court went on to find that the unsuccessful
bidder had tendered a nonresponsive bid itself, since it had only
submitted a letter of guarantee from its bank in lieu of the

required bid bond. 32 Judge Wilner also found that the
complainant had effectively waived its right to appeal for
failure to properly foixow statutory appellate requirements, and
a thorough review of this interesting case is recommended to the
reader.

In Bilongo v. Department of Health and Human Resources,
Louisiana's Court of Appeals held that bids which substantially
deviate from specifications are nonresponsive and thus void ab
initio, but when the deviation 1is insubstantial, wvalid
competitive bidding occurs. 33 The court stated that summary
judgment was an improper means for resolving this case, in that
there was a question of fact as to whether Bilongo's bid for new

construction leased space deviated substantially from the

specifications in the IFB. The Bilongo court also upheld the
public body's wide discretion in determining the "lowest
responsible bidder", which would only be overturned if the

determination were made in an arbitrary or capricious manner.

As previously stated, competitive sealed bidding 1is the
preferred method of source selection under the wrpc. 34
Louisiana, political subdivisions are subject to State statutory
provisions concerning acquisition of construction,
arthitect-engineer and land surveying services, which are covered

outside the State's Procurement Code in Louisiana Revised



Statutes 8§538:2181.35 Budd Construction Co., Inc. v. City of
Alexandriad6 1is illustrative of strict adherence to bid
requirements. In that case, the court required the City of

Alexandria to abide by its own precise rules in determining the

lowest bidder. The contract in question was awarded to a company

(Slocum) whose bid contained a conflict between a written wunit
price for cement and the same wunit price set forth in figures.
City regulations required that the written price prevail when
such conflicts arose, which would have made the appellant Budd
Construction Company's bid lower than Slocum's. The City
Council, based on oral representations from Slocum to adhere to
the lower price set forth in figures, voted 4-3 to accept that
unit price from Slocum, thus making it the low bidder.37 The
Court of Appeals, in affirming the trial court's grant of a
preliminary injunction to Budd, held that the city had acted
arbitrarily in rejecting the lowest bid from Budd and had

directly violated statutory provisions regarding bid award.3s8

This decision also affirmed the standing of a disappointed bidder

to maintain an action to enjoin the city from awarding a

contract.

In Maryland, competitive bidding need not be wused wunder

a city's loan guarantee program for development or redevelopment,

when the proposed project relates to a specific location owned
to be owned by the borrower. 39 The Court of Appeals also noted
in Hughes v. Schaefer that the plaintiffs failed to elevate

Baltimore's loan programs for redevelopment to the status Af

"public works,” which would have required competitive acquisition



procedures and rendered the City of Baltimore's acts wunder this
program invalid.

A recent Louisiana case involving MPC Article 3 is
Daves v. State Division of Administration, Office of Risk
Management,40 construing a proposed multi-term contract for the

state's liability insurance on its fleet of vehicles. Daves

Insurance Agency was the lowest responsive bidder and was awarded

a three-year contract, and the major issue presented to the court

was whether the contract was subject to an annual adjustment of
premiums. Under Louisiana law, automobile liability insurance
policies cannot be issued on a level rate for a multiple-year
term, but must be adjusted after the first year.»x1 The First
Circuit Court of Appeals held upon review of the administrative
record that the State had no right to terminate the insurance
contract in question or to contend that the bid fixed a level

rate for the entire term of the contract, basing the latter

finding on the fact that the bid from Daves expressly stated that

it was subject to annual adjustments and the bid was accepted by
the State with that understanding.¥2 The Court significantly
found that the State was not entitled to insert a unilateral
cancellation clause in the insurance contract, and that either
party could cancel the contract only for legal cause.

C. Article 5 — Procurement of Construction,
Architect- Engineer and Land Surveying Services

MPC 8§5-301 details the requirements for bid security
bonds. Maryland's Procurement Code requires a bid bond of five

percent of the total amount bid in excess of $25,000, and "J[i]f
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the invitation for bids or request for proposals require that a
bid bond be provided, a bidder or offeror that does not comply
shall be rejected. " w2 in the previously <cited case of Kennedy
Temporaries v. Comptroller of the Treasury,** a letter of
guarantee pledging collateral to secure contract performance from
an otherwise responsive bidder’s bank, was held to be in
noncompliance with statutory and regulator bid security
requirements. *5

D. Article 8 — Sudplv Management

MPC 888-201 contains broad language covering the sale
or disposal of surplus supplies, said process located on the far
end of the procurement spectrum. Kentucky's Model Procurement

Code section dealing with the disposal of surplus property is not

mandatory in requiring that agencies sell surplus goods in strict
accordance with the Code's acquisition standards.*2 In
accordance with the permissive nature of the section, the

Kentucky Court of Appeals held in Ohio River Conversions v. Citv
of owensboror» that a city has wide discretion 1in accepting a
lower offering price for the sale of a surplus facility (boat
dock), when the buyer's use of the facility will be more
beneficial to the citizenry than that of a buyer offering a
higher price.r2 in this case, the higher bidder intended to
remove the dock from the city, whereas the firm submitting a
lower purchase price intended to continue to operate the dock in
the City of Owensboro. The resulting benefit to its citizens was
a legitimate overriding concern for the city In its awerd

determination.49

-13-



E. Article 9 — Legal and Contractual Remedies

MPC 889-101 deals with the authority to resolve
protested solicitations and awards. The MPC allows actual or
prospective bidders fourteen days to submit a written protest to
the Chief Procurement O fficer. Maryland's Code requires that the
protest to be filed within seven days,30 and state officials are
given no authority to waive this seven-day operiod.31 a protest
filed after the required time constitutes an implied waiver of
the protestor's right to appeal to the State Board of Contract
Appeals, which was one of the Court's findings in Kennedy
Temporaries, supra.32

In Millette Enterprises, Inc. v. State Division of
Aamir.istration ,33 the Louisiana Court of Appeals stressed that
the provisions of the Procurement code did not mandate that an
aggrieved party completely exhaust its administrative remedies
prior to seeking relief in the courts. The MPC and the Louisiana
adaptation specifically state that an aggrieved person may
protest to the appropriate procurement officer, and the Louisiana
Court's finding underscored the permissive context of that
statutory Jlanguage.34

Several cases have arisen under MPC 89-401 (Waiver of
Sovereign Immunity in Connection with Contracts), concerning the
scope and extent of this very important provision. In Mass
Transit Administration v. Granite Construction co.,35 the
Maryland Court of Special Appeals held that the waiver of
sovereign immunity for the Mass Transit Administration (MTA)

applied only to contract claims based upon specific written
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contract provisions, and that sovereign immunity was a complete
bar to a contractor's claims based on unjust enrichment.56 The
dispute arose out of an ambiguity in contract drawings for the
construction of a station for the 3altimore Rapid Transit System.
A Granite Construction representative called tne Project Engineer
to inquire whether all gas line relocation work involved in the
Project should be included in their bid. The MTA Engineer, after
expressly stating to Granite that he was not the proper person to

interpret the drawings, stated his personal and qualified opinion

that the gas line work was to be done by Baltimore Gas and
Electric Company and not the general contractor. Granite
submitted a bid which did not include the gas line work, and MTA
later estimated the omitted gas line work would cost

approximately $115,000 to complete.57 The Court found no merit
in Granite's claim for these additional funds wupon its completion
of all work based on the theory of unjust enrichment, since the
contract terms and conditions specifically stated that oral
explanations would not be binding ¢~ the State, and due to the
fact that Granite executed the contractafter it was aware that
it was in fact required to do all of the gas line relocation
work .53 Significantly, the Court mentioned in its opinion that
the amount for the work in qguestion was less than one percent of
the total contract amount.

Another case decided under MPA 8§89-401 was Maryland Port
Administration v. C. J. Langenfelder I Son, 1nc..59 wherein the
Port Administration's contract with Langenfelder for dredaing

work in the Baltimore harbor contained a standard changes clause,
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allowing -he Administration to modify the scope of the work and
provide Langenfelder with an "equitable adjustment"™ for any such
changes. The Port Administration (MPA) initially refused to pay

the increased costs associated with three requests from the

contractor for "equitable adjustments,” due to one MPA change
order and two claims under the contract's "differing site
conditions"™ clause. After a hearing, MPA paid the principal

amount of two of the claims, but appealed the State Board of
Contract Appeals' administrative decision on the other claim and
all interest amounts awarded to the Baltimore City Court. Upon
its review, the Maryland Court of Special Appeals held that the
defense of sovereign immunity could not be wused to bar the
imposition of interest on a claim against the State, since the
legislature only restricted the waiver of immunity to written
contracts on actions filed within one year, and due to the fact
that the statute only precluded punitive damages and not interest
awards .50 similarly, the MPC exprassly provides for the payment,
of interest "at the statutory rate applicable to judgments from
the date the claim arose through the date of decision or
judgment, whichever is later."51

MPC 89-402 sets forth the time Ilimitations for bringing

court actions based on a jurisdiction's waiver of sovereign

immunity in contract. The case of Blueqgrass Concrete
Construction Company v. Commonwealth52 is illustrative of the
confusion engendered by the application of this section in the
states. The contractor's complaint in Blueqgrass was dismissed by

the Franklin Circuit Court for failure to timely file a complaint:
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based on additional expenses ($8,211.48) incurred in completion
of a State road project, although the contractor had sought to
exhaust all administrative remedies prior to filing suit. At the
time the contract was entered, the Kentucky Model Procurement
Code required claims to be commenced "within one (1) year from
the date of completion specified in the contract".63 (Emphasis
added). Upon review, the Court of Appeals found as fact that:
May 15, 1980 was the date of completion of the project; June 30,
1982 was the date the Commonwealth (through the Commissioner of
Highways) issued its final denial of Bluegrass' claim for
additional compensation; and, September 9, 1982 was the date
Bluegrass filed its complaint.. The Court then held that under
the express terms of the statute Bluegrass only had until May 15,

1981 in which to file its complaint (notwithstanding its attempts

to seek all available administrative remedies), and ruled that
the complaint was therefore properly dismissed. Although noting
it was "unfortunate" that tne contractor was misled by directives
received from state officials, and that the result would have
been different under the pre-Code statute, the Court nevertheless
upheld the strict interpretation of this limi -¢/.tion statute. 64
Of little solace to the contractor in Blueqrass, and in
response to this' Opinion, the Kentucky General Assembly has since

amended its Code (345A.260) to read as follows:

Limitations on claims. - (1) Any claim
arising from a construction contract executed
and administered by the transportation
cabinet pursuant to the provisions of KRS
Chapter 175, 176, 177 and 180 shall be
commenced in Franklin Circuit Court within
one (1) year from the time the Commonwealth
has determined final pay quantities and



issues a final pay estimate to the
contracting party, notifying him of its final

determination, or from the receipt of a final
adverse decision of the Commonwealth,
whichever occurs later. [Emphasis Added]65

Under this amendment, June 30, 1982 would have been the

measuring

date for the one-year limitation, and the September 9, 1982
filing by the contractor in Blueqgrass would have been timely.
F. Article 12 — Ethics in Public Contracting.
The MPC states that, as a matter of policy, "(pjublic

employment is a public trust."66 A breach of that trust occurs

when public employees attempt to realize personal gain

by the

improper discharge of their duties.67 Kentucky's Procurement

Code contains virtually identical language.66 In Buchignani v.
Lexington-Favette Urban County Government,69 the County Jailer,
an elected official wunder the Kentucky Constitution, was
prohibited from operating a Detention Center Commissary for
profit.76 In addition to his official duties, the Jailer was

paid for bookkeeping, fingerprinting, and photographing
performed as Director of Detention (a position created
passage of the County's Urban Government Charter); and
operated a prison Commissary, the profit from wnich he

as compensation. Despite the fact that the profit was

services

upon

he also

retained

neither

unreasonable nor excessive, and the fact that the operation of

the Commissary contributed to the security of the Detention

Center and thus the county; it was held that the jailer

had

technically breached the public trust through the for-profit

Commissary activities conducted in adaition to his Constitutional

duties. Based on the defense of advice of counsel, the

-18-
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court reversed the imposition of monetary damages by the lower

court, and directed a finding that the Jailer could not operate a

Commissary for profit (while inviting "legislative initiative" in
this area). The Kentucky Court of Appeals then held that the
Jailer could contrac with the County for duties not specifically

related to his official duties, and upheld the contract for his

services as Director of Detention.71-

V. Conclusion

The relatively few cases that have arisen wunder state
adoptions of the Model Procurement Code are indicative of its
success to date in accomplishing 1its stated purposes of injecting
economy and efficiency into the procurement process.72 The MPC
has spawned debate, research and wr i ting , which have
contributed significantly to the development of the body of law
concerning state and local procurement. Tne MPC provides a
workable model with which states and localities can and have
drafted legislation to make budgetary belt-tightening a rewarding
evolution, producing structured and efficient procurement systems

in the process.



FOOTNOTES

iThe MODEL PROCUREMENT CODE FOR STATE AND LOCAL

GOVERNMENTS (A.B.A., approved by the House of Delegates on

February 13, 1979). The overall structure of MPC is as follows:
Article 1 — General Provisions
Article 2 — Procurement Organization
Article 3 — Source Selection and Contract Formation
Article 4 — Specifications
Article 5 — Procurement of Construction,

Architect-Engineer and Land Surveying Services

Article 6 — Modification and Termination of Contracts

for Supplies and Services

Article 7 — Cost Principles

Article 8 — Supply Management

Article 9 — Legal and Contractual Remedies

Article "0 — Intergovernmental Relations

Article 11 — Assistant imall and Disadvantaged
Businesses; Federal Assistance or Contract Procurement

Requirements

Article — Ethics in Public Contracting

"Falvey, Birnkrant, and Friedman, ABA Proposes
Legislative Adoption of a Model Procurement Code for State and
Local Governments, 11 Urb. Law. 481 (1979).

31d.

"Among those Pilot Jurisdictions were: Commonwealth
Kentucky? State of Tennessee? State of New Mexico; State of

Louisiana; State of Utah; Louisville, Kentucky; Knoxville,

of



Tennessee; Baltimore, Maryland; Detroit, Michigan; and, San

Diego, California. A.B.A., The Model Procurement Code for State
ar.d Local Governments — Format for Working Committee Use, p. vii
(1979 ).

A"Kentucky, Jan 1, 1979: :<v. Rev. Stat. Ann.

§45A.005-45A.990 (3aldwin 1980 & Supp. 1984); Arkansas, July 1,

1979: Ark. Stat. Ann. §§14-113 to 14-1115 (1979 & Supp. 1983);

Louisiana, July 1, 1980: La. Rev. Stat. Ann. 8839:1551 to 39:1755
(West Supp. 1985); Utah, July 1, 1980: Utah Code Ann. 8§8§63-56-1
to 63-56-73 (Supp. 1983); Maryland, July 1, 1981: Md. Code Ann.

Art. 21 §101 to 9-215 (1981 & Supp. 1984); South Carolina,

July 30, 1981: S.C. Code Ann. 8811-35-10 to 11-35-5270 (Law.
Co-op. 1983 Supp. 1984); Colorado, Jan 1. 1982: Colo. Rev. Stat.
§8§24-91-101 to 24-112-101 (Supp. 1984); Indiana, Jan 1, 1982:
Ind. Code Ann. 884-13.4-1-1 to 4-13.4-9-5 (3urns 1982 & Supp.
1984); Virginia, Jan. 1, 1983: Va. Code 8811-35 to 11-80 (Supp.
1984); Territory of Guam, October 1, 1983: cite unavailable; New
Mexico, Nov. 1, 1984: N.M. Stat. Ann. §8§13-1-28 to 13-1-199
(Supp. 1984); Arizona, Dec. 31, 1985: Ariz. Rev. Stat. Ann. Tit.
§§41-2501 to 41-2b37 (Supp. 1984-1985).

NEpstein and Martin, A Short History of the Preparation
and Enactment of the Uniform Commercial Code, 22 U. Miami L. Rev.
1, 5, 11 (1967). Kentucky, Connecticut, New Hampshire and Rhode
Island adopted the U.C.C. between 1958 and 1960, with the balance
of the states, except Louisiana, adopting the U.C.C. between 1961

and 1967. Id. at 111.



7N.M. Stat. Ann. §813-1-28 to 13-1-199 (Supp. 1984);
Ariz. Rev. Stat. Ann. 8841-2501 to 41-2637 (Supp. 1984-1985).

3A.B.A., New Directions in State and Local Purchasing:
The ABA Model Procurement Code Implementation Workshop (pp.
140-54, May 16, 1985).

91d. at 156-65.

I°The known local enacting jurisdictions are:
Knoxville, Tennessee; Louisville, Kentucky; Jefferson County
(Kentucky) Board of Education; Anchorage, Alaska; Eau Claire,
Wisconsin; Rome, Georgia; Davenport, lowa; Louisville, Kentucky;
Michigan Public Transit Association; Seminole, Florida;

Rockville, Maryland; Kansas City, Kansas; Atlanta, Georgia; Boca

Raton, Florida; Lansing, Michigan; Greeley, Colorado; Richmond,
Indiana; and Alexandria, Virginia. A.B.A., New Directions in
State and Local Purchasing: The ABA Model Procurement Code

Implementation Workshop (pp. 177-78, May 16, 1985).

"The Dickinson School of Law, 150 South College
Street, Carlisle, Pennsylvania 17013, Tel. (717) 243-5529.
M aterials from the Model Procurement Code Implementation Workshop
may be obtained from the above address at a cost of $25.00.

12See, supra note 7.

13390 So.2d 1361 (La. App. 4th Cir. 1980).

14New Orleans Home Rule Charter 86-307(5), quoted in
id. at 1362.

ISLa. Rev- Stat. §839:1481(15), (17) (West. Supp. 1985).

AN Morial, supra, fn. 13 at 1365.



17See, Ethridge, Purchasing Predicament, Louisville
Lawyer, 30, 34 (Summer, 1980).

181d. at 30-31.

cqld. at 32.

20417 So.2d 6 (La. Ct. App., 1982).

211d. at 10.

-2An invitation for bids is generally very specific as
to the product sought. See Comment, Requests for Proposals in

State Government Procurement, 130 (J. Pa. Law. Rev. 179, 184

(1981)

231d. at 186. This method utilizes "Requests for
Proposals" (RFP's), which are not extremely detailed in relation
to objective selection criteria, and in which price 1is but one of

the factors wused in d'terminir.g contract award.
24MPC 83-20 L (a)-(f).

25Comment, op. Cit. (see Footnote 22), at 137.

26 MPC 83-203(1). Compare the MPC procedures with those-
of the Department of Defense: 1. Submission of technical
proposals; evaluation; 2. Submission of cost proposals?
evaluation; 3. Best and final offers submitted; selection of
apparent winner; and 4. Negotiati with apparent winner;
contract award. Smith, The New Step Source Selection
Procedure: Is the Solution Worse than the Problem? 11 Pub.

Cont. L. J. 322, 323 (1980).
27MPC §3-202(7).
28MPC §3-101(7)

29Md. Annm Code Art. 21, 83-202 (1981 & Supp, 1984).



3057 Md. App. 22, 468 A.2d 1026 (1984).

31COMAR 21.06.02.03, quoted in 468 A .2d 1026, at 1030.

32468 A.2d at 1030, 1033.

33Bilongo v. Dep't of Health and Human Resources, 428
So.2d 1021, 1022 (La. App. 1st Cir. 1983) (question of fact
whether bid for leasing new construction office space
substantially conformed to bid requ *ements).

34See, supra, text accon.” ..nying note 24 and Millette
Enterprises, p. 7.

35a.B.A. The Changing Fact of Public Purchasing: The
ABA Model Procurement Code and its Implementation 67-68 (1983).

36401 So.2d 1070 (La. App. 3rd Cir. 1981).

371d. at 1078.

381d. at 1081.

39Hugqhes v. Schaefer, 294 Md. 653, 452 A .2d 428, 434

(1982).
40459 So.2d 1255 (La. App. 1st Cir. 1984).
411d. at 1258.
421d at 1258, 1259.
43Md. Ann. Code, Art. 21, 83-504(c) (Supp, 1984).
4457 Md. App. 22, 468 A.2d 1026 (1984).
451d. at 1030, 1033.
48Ky. Rev. Stat. Ann. S45A.425 (Baldwin 1980 & Supp.
1984 ).

47663 S.W.2d 759 (Ky. App., 1984).
481d. at 761.

491d. at 760.



5Q0Md. Ann. Code, Art. 21, 87-201(az) (1981 & Supp.
1984 ).

37"-See Footnote 44, Kennedy Temporaries at 1035
(unsuccessful bidder's appeal to 3oard of Contract Appeals more
than 15 days after receipt of rejection letter was untimely).

521d. at 1036.

53417 So.2d 6 (La. App. 1st Cir. 1982).

54MPC 59-101(1); La. Rev. Stat. Ann. 839:1671.A (West.
Supp. 1985).

3557 Md. Ct. App. 766, 471 A.2d 1121 (1984).

56ld. at 1129, quoting Mdm Ann. Code Art. 21, 87-101.

57471 A.2d 1121, 1124 (1984).

38ld. at 1127, 1128. Cf. State Department of General
Services v. Cherry Hill Sand & Gravel Co., Inc., 51 Md. App. 299,
443 A .2d 628 (1982) (prior oral statement admissiole tc prove
terms of contract where contract not integrated and oral
explanations not expressly precluded); see generally, State
Department of General Services v. Roger S. Holtman & Associates,
Ltd., 463 A.2d 803 (Md. App., 1983), (letter agreement, after
effective date of statute waiving sovereign immunity, constituted
separate contractual agreement protected by the statute despite
it being labeled "extension" of earlier agreements).

59438 A.2d 1374 (Md. App. 1982).

501d. at 1382; Md. Ann. Code Art. 21, §7-101-04
(1981) .

51MPC 59-301.

62664 S.W.2d 936 (Ky. App. 1983).



