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ALASKA WOMEN'S LOBBY

POST OFFICE BOX 10-1571. ANCHORAGE. ALASKA 99510

April 8, 1985

The Resolution before you, HJR 32, urges support for the Civil
Rights Restoration Act of 1985, now under consideration in the

U.S. Senate and House of Representatives.

This legislation would restore the legal protections against
discrimination granted by four civil rights laws: Title VI of the
1964 Civil Rights Act, Title IX of the Education Amendments of
1972, Section 504 of the Rehabilitation Act of 1973 and the Age
Discrimination Act of 1975.

In 1984 a Supreme Court ruling (Grove City College v. Bell)
indicated flaws in the coverage ot our civil rights laws. While the
intention of these laws had been to make the prohibition of
discrimination extend to an entire institution, such as a college,
the Supreme Court ruled that only the specific program receiving
federal funds, such as the student aid program was protected under

Title IX and the rest of the college was free to discriminate.

Because the language of Title IX waslmodeled on Title VI of the
Civil Rights Act of 1964 and then repeated in later civil rights

statutes, this decision has broad implications.

The Civil Rights Restoration Act of 1985 would define " program or

activity to ensure that federal civil rights laws apply to the
entire agency or institution receiving funds as was originally

intended by Congress.

The Civil Rights Act passed by Congress in 1964 prohibited discrim-
ination on the basis of race, color and national origin in schools,
voting, public accommodations and housing and provided in Title VI
of the Act stiff penalties to abolish this discrimination. The
possibility of terminating federal funding to local school districts
was a powerful threat. As a result educational opportunities and

access to social services increased greatly for minorities. Title

-1-



Alaska Women®s Lobby - Comments on HJR 32 - Civil Rights Restoration Act

VI remains an important vehicle to achieving an equitable society.

Title 1X of the Education Amendments of 1972 is the only comprehensive
law prohibiting sex discrimination in education. It applies to athletics,
treatment of students, counseling, admissions, scholarships and
financial aid, housing and facilities, health and insurance benefits and
employment. It is a law concerned with sex discrimination against both
males and females. Title IX has opened the doors of opportunity but

only it's full enforcement will ensure that the next generation will

be allowed to enter them.

Section 504 of the Rehabilitation Act of 1973 prohibits recipients
of fea.ral funding from discriminating against disabled individuals.
Roughly one in six or 37 million Americans are disabled. Since the
law was passed, opportunities for the disabled have increased in
education and employment, enabling disabled persons to move from

being tax-supported to being self sufficient tax-payers.

The Age Discrimination Act of 1975 prohibits discrimination on the
basis of age in the delivery of services and benefits supported by

federal funds with the exception of employment practices.

Under these four laws, our country has flourished. In 1971, very

few colleges or Universities offered athletic scholarships to women.
In 1984, 10,000 women athletes were on scholarship. In fact, every
member of the 1984 Olympic gold medal-winning U.S. Women's Basketball

team attended college on athletic scholarships.

In 1975, few disabled people were visable in our society. Today
you will see disabled people taking advantage of their newly won
access to get to work, to shop for themselves and to make valuable

contributions to our society.

Civil Rights have been good for America.

The resolution before you, HJR 32, is most timely because the Civil
Rights Restoration Act of 1985 is expected to reach the House floor
later this month for a full vote.

. 2.



Alaska Women®s Lobby - Comments on HJR 32 - Civil Rights Restoration Act

The Alaska Women's Lobby urges you to affirma'iv-:ly pass HJR 32
from this committee and asks you to urge your collegues to move
it swiftly to Washington to put Alaska's commitment to equality

of opportunity for all citizens on record once again.

Sincerely,

Sherrie Goll
for the Alaska Women's Lobby



ALASKA WOMEN'S LOBBY

POST OFFICE BOX 10-1571. ANCHORAGE. ALASKA 99510

April 10, 1985

The Alaska Women’s Lobby urges the passage of HIR 32, a resolution in
support of federal legislation known as the Civil Rights Restoration Act
of 1985.

Passage of this resolution would re-affirm Alaska's commitment to equality
of opportunity for all citizens by placing the Alaska State Legislature in
support of restoring the full legal protections against discrimination

intended by Congress and granted by four civil rights laws.

The Civil Rights Restoration Act of 1985 responds to a Supreme Court ruling
(Grove City College v. Bell) which indicated flaws in the coverage of our
civil rights laws. While the intention of these laws had been to make the
prohibition of discrimination extend to an entire institution, such as a
college, the Supreme Court ruled that only each spo ific program receiving
federal funds was protected under Title IX and the rest of the college was

free to discriminate.

Because the language of Title IX was modeled on Title IV of the Civil Rights
Act of 1964 and then repeated in later civil rights statutes, this decision
has broad implications for minorities, women, the disabled and the aged.
The Civil Rights Restoration Act of 1985 would define " program or activity "
to ensure that federal civil rights laws apply to the entire agenc.Tor

institution receiving funds as was originally intended by Congress.

This legislation is currently before both bodies of Congress and is expected

to reach the floor of the House for a full vote later this month.

It is supported by a coalition of 164 national organizations representing
Blacks, Hispanics, women, disabled persons, Asians and Native Americans,

senior citizens, religious and labor groups.

We urge you to pass HJR 32 and move it swiftly to Washington, to again place
Alaska on record in support of the civil rights of all citizens of the United

States.
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STATE oF ALLASKA

MOUSE OE REPRESENTATIVES

MEMORANDUM April 3, 1985
TO: Representative Katie Hurley
FROM: Representative Peter

SUBJECT: HIJR 32

Enclosed are documents relating to what is known as the Civil
Rights Restoration Act of 1985 under consideration by the
Congress of the United States.

This federal legislation makes identical changes in four
separate federal laws (Title VI of the Civil Rights Act of
1964; Title 11X of the Education Amendments of the 1972;
Section 504 of the Rehabilitation Act of 1973; and the Age
Discrimination Act of 1975) .

In essence these changes in federal law set forth three
standards for determining coverage under these laws:

1. When a state or local government agency or
department receives federal funds, the entire
agency or department 1is covered.

2. When a university, higher education system, local
education agency, or other elementary and secondary
school system receives Tfederal funds, the entire
entity is covered.

3. When a corporation, partnership, or other private
organization .receives federal funds, the entire
entity is covered.

By setting forth these standards, the Congress of the United
States 1is restoring the broad scope of coverage of these four
federal laws which the United States Supreme Court
erroneously invalidated.

HIJR 32 would place the Alaska State Legislature in support of
these changes and would urge that the Congress of the United
States pass the proposed legislation. HJR 32 would also urge
the Alaska delegation in Congress support the proposed
legislation



Im pact, of

Leslie R. Wolfe and Teresa Cosick
Whet.har,bcea. the Lnpect
.har,bcea.’ the .Lnpact,‘of the

ove City <lcdi\oaVjpj~"'%'d".:y '/J

G roF "~;,0 (p

c;(ilecisiom oiie

year;later

C1hil the Erove City ded¥on has - ances, provision of locker rooms and,. & Grave City CollRiB desision, where
; support services,- recruitment of .stu-;-j Ib* woman worked”would.not/have
. dent aMetes,.and accommodation’ of~ made any difference?-.is long as the

broad nand "adverser implications for
all persons protected under these civil
.rights’'statutes.--The «decision’ affects

The'. Suprane_Court’s-/rulingjon e ¥ almost every recipient of federal funds

m ag, meintjhat: federal'lundsLt-
rpayerV doDari-*aa/gqMd rccipl-

including hospitals,- correctional fa-
cilities, airport rulhoritiesi'.slate higb-

ti.that bpfidydiscrunmale. Thal de- ““way"depariments?; municipal utilities,

iod'specifiealy related to.Title 1X,
d therefore, virtually gutted tie fed-
tl ban oa ses discrimination in edu-
tial. £--0 T The
However,-several other groups are
to'.allected. The language’ of Title
1wes modeled closely after that of
tie .VI of the.Civil Rights.Act of
>64/ (prohibiting-.race “discrimina-
m)/and then repeated In later civil
;bts statutes,-including Section'504
sthe Rehabilitation'Act’ o f-1973
wrohibiling disability discrimination)
d the_Age <Discrimination Act- of
<5 wl, T

- aiid:localtschool districts.-?:-

\-The -impact of-thc Grove City de-
cision-, was . almost immediate.- On
March:8,7984— a little inore. than a
week- aftet the'Court’s, ruling— the
Department of Education dropped sex
discrimination charges against the Uni-
versity of.Maryland’s' intercollegiate
athletics program because the athletics
program did not receive direct federal
funding. The case was dropped despite
the fact that the Department had ear-
lier announced that it had uncovered
sex discrimination in several areas—
including travel and per diem-allow-

-i'studeut interests and abilities. Yet fe--VinsLitute itself received federal funds.

' male"-athletesvat ’ the’, University'; of “Now "thejcase is orf.”policy, hold”, at

" Maryland and; other, niilversltics*noij"

I-longTr.bare, fed'eral, protection,
hthis-.

This case was just the beginning. In;

A fonner corjections™oflicer nt tho

ter fiicd a'cbmplainti'‘cbargihg/that he

the wake of the Grove City College” "had been, fired. becauserof'his'dis-

decision. mor' man 60 cases have been
closed, li- jted Or suspended by the
Educatit a Department— including Ti-
tle VI at.d Section 504'cascs as well
as Title IX cases. The following real-
life example, — taken from actual cases

decision ; alrtidy has affected- many
women; persoi.” of color and disabled
persons who had filed complaints . of

discrimination.* riu! 'r'

—3I3F bow EVGrove Gty Golle

ability. 'The "Arizona Department «of
Corrections received nearly half a mil-
lion dolla'S in federal funds under the
Education of All .Handicapped Chil-
dren Act and ancther grant, under the
Vocational Education Act-

Even ,though these, federal- funds

.went to the, Department, OCR de-

clincd to investigate the complaint bc-
cause fhe man-was-not emplayed in,
.nor did be have any "substantial" con-

- A student at Hill -Top Beauty+ tact with, any federally assisted educa-

School in Dale City, California com-
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Even though many students attend
Hill Top-with the help of federal
grants. and loans, OCR decided it
could not' Investigate the complaint
because the practical training program
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did not receive'direct federal funds.
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that the university faffed to redress
her sexual harassment complaint and
had no grievance procedure, as re
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f1An employee with
outstanding evaluations Is
suddenly fired—when liis
emloloyer learns he has
epilepsy. |

- Your daughter is put
on the waiting list for an
advanced mathematics
class until all the bo?{s
who want to enroll have
a chance to do so.
~ Apublic high school
Insists on separate_proms
for Blades and Wlites.

An elderly couple is
denied immunization by
the city clinic which
decides to reserve vaccine
for the working-age
population.

This is 1985 and these cases can
happen today—Iegally—in towns and
cities across the United States.

Maybe, like many other Americans,
you thought we'd taken care of
discrimination long ago.

*r\nf. &% f)f*e

L.

W must face the fads and go ahout the necessary business of meking basic civil rights the birthright of dl
Anrericans. That Ls the purpose of the Gvil Rights Restoration Act of 1985, now under consideration in the US

Senate and House of Representatives.

If you thought we'd "aken care of this, you're right. The principal awil rights laws governed our land effectively for
many years. Title M of die Qvil Rights Ad of 1964 oudawed discrimination on the besis of race, color and national
origin. Tide LXof the Education Amendments of 1972 championed the rights of girls and women in educational insti-
tutions. Section 504 of the Rehahilitation Adt of 1973 advanced die rights of disabled persons. And the Age Discrim
ination Adt of 1975 holds significant promise for protecdng the elderly.

Under diese four laws, our country has nourished. In 1971, very few colleges or universities offered athletic scholar-
ships to women. In 1984, ten thousand women athletes were on scholarship. The result: the 1984 Clynrpic gold
medal-winning US women's beskethell team al of whose menrbers attended college on athletic scholarships. In
1975, few disabled people were visible in our society, because they were prevented from leaving their homes or insti-
tutions by extensive physical and attitudinal berriers. Today, wherever you see curb aits and ranps or braille in
elevators, you will see disabled people taking advantage of dieir newly won access to get to work, to shop for tliem
selves and to meke other valuable contributions to our society. Gwl rights have been good for Anerica.

Then, in 1981, a restrictive Suprerme Court ruling (Gftitv City College r. Bell) dranstically narrowed the coverage of
awvil rights laws, reversing years of previous enforcement practices by both Republican and Denocratic Admin-
istrations.

Under these four lawns, "prograns or activities" that receive federal funds are prohibited from discriminating against m
worren, minorities, the disabled or the elderly. \Ahile the intention of the laws had been to meke this application
extend to an entire institution, such as a college, the Suprerme Court niled that only the spcrifk program receiving
federal funds, such as the student aid program, was pratected under Title LXof the Education Amendrrents of 1972
The rest of the college wes free to discriminate. And because the language of Title LXwas nodeled closely after Tide
M of the Qvl Rigts Adt of 1964, and then repealed in later civil rights statutes including Section 504 of the
Rehahilitation Act of 1973 ;uid the Age Discrimination Act of 1975, the Grove City decision has broad and sinister
inplications. The vl Rights Restoration Act of 195 would define “program or activity”" to meke sure dial federal
avil rights laws apply to the entire agency or institution receiving feceral funds.

In the meantine, the Federal government is subsidizing discrimination. That's right—your tax dollars are now being
used to fund colleges, corporations, state and local agencies and hospitals that discrininate aggainst your daughters,
your neighbors, your parerts, your friends and you.

W& think Arrerica lias better ways to spend its money. The Qvil Rights Restoration Act of 1985 has one sinple pur-
pose: it will meke federally assisted discrimination illegal. |t will restore Title IX Sccdon 504, die Age Discriminadon
Ad and Title M to their ful meaning as previously enforced.

The QMil Rights Restoration Act will bring the law back to the original intent of Congress, back to die purpose which
President John Kennedy envisioned:

"Simple justice requires that publicfunds, lo ubicb all taxpayers of all races contribute, not be spent
in anyfashion which encourages, entrenches, subsidizes or results in racial discrimination... "
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proluhits sex discrimination in educational prograns or activi
ties receiving federal funds. It is the only comprehensive fed
er.d law prohibiting sex discrimination in education Title 1X
applies to athletics, treatment of students, counseling admis-
sions, scholarships and financial aid, housing and fadilities,
health .uul insurance benefits, and employment. It is also a
law concermed with sex discrimination against both meles and
ferreles.

Title IX has dedlt a severe How to a variety of sex harriers in
education. For many years, sex discrimination in testing,
applications, tracking, and hiring produced an educational
system with Null sexes in traditionally defined and stereo-
typical rdes. Title LX hes rapidly changed much of that. In
19TO-71. there were only 3M1ADgirls participating in inter-
scholastic athletics on the high schodl level. By 197879, the
number had reached 2 million In 1972 only Ki.IXX) women
were participating in intercdllegiate athletics. By 1081, the
nunber had topped 150000 In short, as American Olympian
Clicryl Miller put it, "without Title 1X, | wouldn't he here."
I'nunatic hut less media-conscious increeses of women in
other careers formerly resenved for meles is but another sign
of the dramtic inpact of Title LX For exanrple, the percen
tage of women receiving MBA degrees rose from less than 4
percent In 1970 to 25 peroert by 1980 Not to be ignored is
the Title LXInspired elimination of barriers to mele participe:
tion in educational progras. For exanple, mele enrollment
in consumer and homemeking courses rose front over 4 per-
cent in I'Xfl to over IS perooni in 1978 Similarly, men have
entered nuIrsing progras in increasing nubers.

While Title IX hes alxilishcd many discriminatory practices,
there Is still a long way to go. Wormen still head only one
percent nf our schodls. Surveys of dlassroom enrollment pat-
terns consistently show thet girls are not participating on an
egaid besis with boys in computer programming courses.
Many young women are still advised against entering training
progrars for careers traditionally reserved for men, and older
women are just lieginning to retum to school as a result of
nore open admissions palicies. Title I1X has opened the doors
of opportunity but only its ful enforcement will ensure that
the next generation will he allowed to enter them

RESTO

prohibits recipients of FedtT.il funding from discriminating
agpinst disabled 'individuals. Roughly one out of six or 37
million Arericans arc disabled Some have physical disahili-
ties, sudli as orthopedic, neurological or sensory problers,
(tillers have mental disabilities— retardalion, enotional illness,
leamning disabilities. Sill others have "hidden" disabili-

ties— cancer, epilepsy, respiratory and cardiovascular condi-
tions. As intended by Congress, the coverage of the law is
broad, insuring thet prograns receiving federd financial
assistance shall lie operaled without discrimination on the
besis of handicap Section Si4 prohibitions therefore apply to
such aress & cmp.jymeut, housing, transportation, education,
health services or any other federally aided prograns.

Section 501, more than any other piece of legislation, hes
been viewed by disabled Americans as a dear reflection of
this nation's full commitment to integration and equal oppor-
tunity. It is no surprise thet since the law wes passed, oppor-
tunities for the disabled have increastd in education and
employment, enabling disabled persons to move from living
taxsupported to self sufficient individuals who pay taxes.
Indeed, the law is a hill of nglits providing dignity to a signi-
ficant proportion of our population and in tum providing
them opportunities to lie productive citizens.

The oosts of discrimination against disabled individuals tire
substantial. To begin with, the segregation of the disabled
from the citical life-sustaining activities of our society IVlies
our claim as a society of opportunity for all. Studies have
found thet ladk of employment opportunities for tite disabled
have little to do with the ahility of a disabled person to per-
form a regular, full time jab. For the most part, it's a sinple
case of discrimination. And discrimination is bad economics,
especially in nit age of diminishing resources. For exarrple, a
mejor government study hes estimated that eliminating
employment discrimination against disab'.d people would
yield Sl hillion annually in increased employment and eam
ings for disabled pecple. Tax revenues would increase s well.
In short, aiiii.il opportunities for the disabled yield substantial
economic benefits by reducing the nerd for institutionaliza:
tion, increasing future eamings and decreasing the likelihood
of public assistance.

RATION ACT OF 12

prohibits discrimination on the luos of age in the delivery of
services and berefits .supported by fedird funds, with the
exception of employment practices The An. part of the Older
Arericans Ad. was motivated In the belief that there are
discriminatory policies which inmpair the ability of older per-
sons to take advantage of federally supported services and
IvnefiLs because of their age. The Act, however, gpplies to
persons of all ages Congress intended the Act to apply
broadly to al federally fundiv! areas sueli as education, It alib
senices, housing and sodial services, Alt investigation by tite
118 Conmrission on Civil Rights authorized by the Ac! I'odnd
that, indeed, federal dollars were king spent to discriminate
on the besis of age. The Commission concluded Ib.it "based
on the evidence developed ihroiigh lis study of selected pro-
gravs and activities receiving Federal funds,  .discrimination
on the besis of age is widespread,” Those aged <S and over
were "consistently adversely affected"

White tite enforcement of the Age Discrimination Act of 196
hes been hanpered by the reluctance of Federal agendes
either to isse regul.ilions or to inform recipients of feceral
nonies of their doligations, the Act provides a potentially
significart remedy for a "widespread" prodlem The Act is
part of an Increasing national awareness that many unreason
able kirmiers to full opportunity continue to exist. As the US.
Commission rut vl Rights foetid, age discrimination wex
explained by Federal, State and local administrators on the
besis if "stereotypical assunrptions, incorrplete iitfmiatimt
and misinterpretation." The Act promises to put some tedll)
in the effort to prevent the use of federa monies lo support
policies based on wrong thinking

Noted anthropologist Margaret Mead once stressed (hat so-
called civilized societies actually treat their elderly much worse
than the "primitive" sodieties she had studied. Indeed, if this
is a aitical part of a society's imege, ours is tamished by tite
numerous arbitrary and irrational age distinctions we allow
our public monies lo meintain. Second, these irrational prac
tices mean both wasted tax dollars and squandered human
resources. From the veteran denied educational opportunities
to the displaced hormemeker prevented aooess to government
training prograns by meximum age roles, age discrimination
mekes bed economic sense.
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09th- CONGRESS
Ist Session

To restore the broad scope of coverage aid to clarify the appKiition of title EC of

Ht.

To

1
2

the Bducation Amendments of 1972, section 604 of (ho Sohabnitatian Act of
1973, the Age Discrimination Act of 3975, and this VI ol tho Cavil Rights
Act of 1964-

IN THE SENATE OF THE UNITED STATES m -

Febbuabt 7 (legislative day, January 21), 1985

Xbnnjtdt (Tor himself, Ur. W&ICKjbr, Mr. Cuanbton, Mr. M athias, Ur.
Leahy, Mr Packwood, Mr. Mstzehbahh, Mi. Stafford, Mr. Pell,
Mr. Chatee, Mr. Bihow, Mr. D to 3NB3BGEX, Mr. Bidsn, Mr. Andrews,
lit. ifOYNiIHAN, Mr. Bawds, Mr. Bentssn, Hr. Btngamal. Mr. B&ad-
Ist, Mr. Burdick, Mr. Ckeles, Mr. Cohdn, Mr. Dixon, !dr. Dodd, Ifr.
Sahletow, Mr. Bvahb, Mr. Exon, Mr. Glenn, Mr. Gore, Mr. Harkin,
Mr. Hast, Mr. Holltkgb, Mr. Inouts, Hr. Kerry, Mr. Lautsnbesx?,
Mr. Lsyin, Mr. M atotnaua, Mr. M slchsr, Mr. Proxutrb, Mr. Rrzous,
Mr. Rockefklleh, Mr. Saebanrs, Mr. Specteh, ifr. M ttohsll, Mr.
DeConcihj, and Mis. Johnston) introduced the following bill; which was
read twice and referred to the Committee on Labor and Human Resources

restore the broad scope of coverage and to clarify the
application of title 1X of the Education Amendment of
1972, section 504 of the Rehabilitation Act of 1973, the
Age Discrimination Act of 1975, and tdfla Y I of the Civil
Rights Act of 1964-

Be it enacted by the Senate and Bouse of Representa-

lives of the United Slates of America in Congress assembled,
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That this Act may be cited as the "Civil Rights Restoration

Actof 1985".

BINDINGS OF CONGEES6
Sec. 2. The Congress finds that—

(1) certain aspects of recent decisions and opinions
of the Snpreme Court have unduly narrowed or cast
doubt upon the broad application of title E of the
Education Amendments of 1972, section 504 of the
Rehabilitation Act of 1973, the Age Discrimination
Act of 1975, and title VI of the Civil Rights Act of
1964; and

(2) legislative action is necessary to restore the
prior consistent and long-standing executive branch in-
terpretation and hroad, institution-wide application of

those laws as previously administered.

EDUCATION AMENDMENTS AMENDMENT

Sec. 3' (a) Title IR of the Education Amendments of

1972 is amended \y adding at the end the following new

section:

"INTEEPBETATION OP PROGBA?4 OB ACTIVITY:

"Sec. 908. For the purposes of this title, the term *pro-

gram or activity’ means all of the operations of—

"(1}(A) a department or agency of a State or of a
local government; or

"(B) the entity of such State or local government

that distributes such assistance and each such depart-
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ment or p-geney (and each other entity) to which’the
assistance is extended, hi the case of assistance to a
State or local government;

“(2)(A) a university or a system.oi' higher educa-
tion; or

"(3) a local educational agency (as defined in sec-
tion 138(a)(10) of the Elementary and Secondary Edu-
cation Act of 1965) or other school system;

“(3) a corporation, partnership, or other private
organization; or

"(4) any other entity determined in a manner con-

12 sistent with the coverage provided- with respect to enti-
13 ties described in paragraph (1), (2), or (3);

14 any part of which is extended Federal financial assistance.”.
15 (b) The third sentence of section 902 of the Education
16 Amendments of 1972 is amended—

17 - (1) by strilling out “program, or part thereof, in
]_8 which” and inserting in Heu thereof *“assistance which
19 supports”; and

20 (2) by striding out “has been so found” and in-
21 serting in hen thereof “so found”.

22 bbhabilitation act amendment

23 Sec. 4. Section 504 of the Echabditaiion Act of 1973 is
24 amended—

25 (2) by inserting “(a)” after “Sec. 504.”; and

sSm



(2 by adding at the end the following new sub-
section:
“(b) Fertile purposes of thin se<rtion, the term 'program

or activity’ means all of the operations of—

"(1){A) a department or agency of a State or of a
local government,- or

"(B) the entity of such State or local government
that distributes such assistance and each such depart-
ment or agency (and each other entity) to which the
assistance is extended, in the case of assistance to a
State or local government;

"(2)(A) &university or a system of higher educa-
tion; OT

"(B) a local educational agency (as defined in sec-
tion 198(aXIO) of the Elementary and Secondary Edu-
cation Act of 1965) or other school system;

"(3) a. corporation, partnership, or other private
organization; or

“(4) any other entity determined in a manner con-
sistent with the coverage provided with respect to enti-
ties described hi paragraph (1), (2), or (3);

any part of which is extended Federal financial assistance.”.

AGB DJBCBIMINATION ACT AMBNDIEENT

Ssc. 5. (a) Section 309 of the Age Discrimination Act

of 1975 is amended—
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5
(1) by striking out “ana” at the end of paragraph
(2);
(2) by striking out-the per,od at the end of para-
graph (3) and inserting and” in lieu thereof; and
(3) by inserting alter paragraph (3) tho following
new paragraph:
"(4) the term "program or activity7 means all of'
the operations of—
“(A)(@) a department or agency of a State or
of a local government; or
“(ii) the entity of such State or local govern-
«.ment that distributes such assistance and each
such department or agency (and each other entity)
to which the assistance is extended; in the case of
assistance to a State or local government;
“(BKi). a university or a system of higher
edncation; or
"(ii) a local educational agency (as defined in
section 198(aXIO) of the Elementary and Second-
e arv Edncation Act of 1965) or other school.
system;
“(C) a corporation, partnership, or other pri-
vate organization; or
“(D) any other entity determined in a

manner consistent with the coverage provided

Joj 3
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with respect to entities described in subparagraph
(A), (B), or (O;

any part of which is extended Federal financial assist*

ance.”.

(b) The second sentence of section 305(b) of the Age
THsarminaiion Act of 1975 is amended by striking out "par-
ticular program or activity, or part of such program or activi-
ty, with respect to which such finding has been made” and
inserting in lieu thereof "assistance which supports the non-

compliance sqfound”.

CIVIL RIGHTS ACT AME.NDMENT
Sec. 8. (a) Title Y1 of the Civil Rights Act of 1984 is
amended by adding at the end the following new section:
"Sbc. 808. For the purposes of this title, the term fpro-
gram or activity' means all of the operations of—
“(1)(A) a department or agency of a State or of a
local government; or
"(B) the entity of such State or local government
that distributes such assistance and each such dcpart-
ment or .agency (and each other entity) to which the
assistance is extended, in the case of assistance to a
State or local government;
"(2)(A) a university gt a system of higher cduca-

tion; or
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"(5) a local educational agency (as defined in sec-
tion 19S(s)(10) of tho Elementary and Secondary Edu-
cation Act of 1965) or other school system;

“(3) a corporation, partnership, or other private
organization; or

“(4) any other entity determined in a manner con-
sistent -with the coverage provided Wwith respectto enti-

ties described in paragraph (1), (2), or (3);

any part of which is extended Federal financial assistance.”.

(b) The third sentence of section 602 of the Crvil Eights

Act of 1964 is amended—

(1) by striking out “program, or part thereof, in
yvhich" in paragraph (1) and inserting in lieu thereof
:‘assistance which supports”; and

(2) by striking out “has been so found” in para-

graph (1) and inserting in lieu thereof “so found”.
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This year = bill seeks the same result we sought to achieve
in 1934- the restoration of four major civil rights statutcs--
Tihle VI of the Civil Rights Act cf 1964 , Title LV of the
education Amendments of 1972, Section 504 of the Rehabilitation
Act of 1973, and the Age Discrimination Act of 1975- to the
bread scope of coverage which the Supreme Court in Grove City
College v, Bell, 104 Sup. Ct, 1211 erroneously invalidated.

To achieve this goal, each of the four laws is amended-
and they are amended 1in erectly the same way. However, in
order to answer the criticism that S. 2563 was too complex, and,

therefore, unclear, we have taken a different approach this
year.

The definition of the terra recipient, which was the core of
S, 2568 and was used in. lieu of the terra “program or activity"™*
is not included in this year®s bill. Instead the terra "progranm
or activity" (the phrase narrowly interpreted by the Supreme
Court in Grove City) 1is retained and a definition of that terra
is added to each of the four laws.

OQur definition of "program or activity"” 1is simple- and clear.
Jt sets out three important standards for determining coverage
under these laws which are consistent with the prior coverage:

1. When a state or local government agency or department
receives federal funds, the entire agency or department is covered

2. When a university, higher edubhliion system, local education
agency, or other elementary and secondary school systera. receives
federal funds, tho entire entity 1is covered.

3. When a corporation, partnership, or other private organiza-—
tion receives federal funds, the entire entity 1is covered.

The caise institution-wide principles used to determine coverage
for the state and local government, educational institution and
corporate categories will also be. used to determine coverage for
any entity which docs not fit one of these three categories.

The bill will also make clear that when a state or local
government receives federal financial assistance for distribution
to agencies, only that unit (e.g. the Governor®s office) to which
the funds were extended, and those agencies that actually receive
funds, “would be covered.

The bill also includes last yearl3 amendment to the enforcement
sections of the four statutes which :3 designed to insure that
the pinpointed fund termination remedy 1is retained.
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IN THE SENATE OF THE UNITED STATES

Hr, Kennedy (for himself and Mr, Weicher, Mr. Cranston, Mr. Mathias.

Kr. Metsenbaum, Mr. Pacfrwood, Mr. Laahv, Mr. Chafoo, Mr. Bidenf.

Mr. Durenberger, Mr. Hart, Mr, Pell, Mr. Eaaletcxi, Mr, Dodd.
Mr. aiegie®."and Mr. Simon)
introduced the foUowimj WH; which was road twice and referred to tho Committee on

A m

To restore the broad ecopa of coverage and to clarify the application
of title 12 of the Education Amendments of 1972, section®"504 of
the Rehabilitation Act of 1973, the Age Discrimination Act of
1975, and title VI of the. Civil Right3 Act of 1954. \

3e iiexacted ty ih*Senate cad Ho tm of Jtenesenzativtt of the United States of

Azceriea, CcTtgrscsassembled,
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That this Act nay be cited as: the ""Civil Rights Restoration
Act of 1985".
Findings of Congress
Sec, 2, The congress finds that--

(D certain aspects of recent decisions and opinions
of the Supreme Court have unduly narrowed or cast doubt
upon “the broad application of title is of the Education
Amendments of 1972, section 5*34 of the Rehabilitation Act
of 1973, the Age Discrimination Act-of 1975, and title ?i
of the Civil Rights Act of 1964> and

(2> legislative action is necessary to restora the
prior consistent and long standing executive oranch
interpretation and broad, institution-wide application of
those laws as previously administered.

Education Amendments Amendment
Sac* 3» (a) Title 11X of the Education Amendments of 1972
is amended by adding at the end the following net? section:
"Interpretation of “rogram or Aotivity*
"Sec, 93B« For the purposas of this title, the term
"program or activity®™ means all of trie operations cf-
"(T)(A) a department or agency of a stat; or of a
local government; or
"(3) the entity of such state or local government

that distributes such assistance and each such department

or agency (and each other entity) to whiﬁh the assistance

«
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was extended, 1in the case of assistance to a state or
local government:

"(2) (A) a university or system of higher education;

mOr
"(B) a local educational agency (as aafined 1in
section 198(a) (ifH) of the Elementary and Secondary
Education "Act of 1965 ) or other school system.;
**(3) a corporation, partnership, or other private
organization; or
"(«) any other entity determined iIn a manner
consistent with the coverage provided with respect to
entities described in paragraph (1), (2), or (3);
any part of which Is extended Federal financial
assistance, "?.

tb) The third.sentence of section 902 of the Education
Amendments of 1972 is amended-- . *

(D by striding out "program, or part thereof, 1in
which™ and inserting in lieu thereof "assistance which
supports™; and

(2) Dy striking out "has been so found" ancr
insertina in lieu thereof "so found".

Rehabilitation Act Amendment
Sec. a. Section 504 of the Rehabilitation Act cf 1973 is*

amended-

(1)0) a department or agency cf a state or of a
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local Government; cr
"(B) by Inserting "(a)"" after vsec. 5d«."; and
C2) by adding at the end the following new
subsection:
"(b) For the purposes of this sectl!onf the tern
"program or activity * means all of the operations of-
- "(1HA) a department cr agency of a state cr of a
local government; or

"(B) the entity of such state ol local government

that distributes such "assistance and each such departXient

or agency (and-each other entity) to which the assistance.

was extended, in the case cf assistance to a state or
local government;

"(2) (A) a university or system of higher education;
or

"(3)_a local educational agency (as defined 1in
section 153(a)(13) of the slamentary and secondary
Education act of 1965) or other school system;

"*(3) a corporation, partnership, or other private
organization; or .

"(4) any other entity determined in a manner
consistent with the coverage provided with respect to
entities described in paragraph (1), (2), or (3);

any part of which Is extended Federal financial

assistance.",
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Age Discrimination Act Amendment
Sec. 5. (a) Section 339 of the Age Discrimination *cz of

1975 is amended--

(1) by striding out "and"™ at the end cf paragraph

<2)3

(2) by striKino out the period at the end cf
paragraph (3) and inserting and"™ in lieu thereof;
and

(3) by ins%rting after paragraph (3) the following:
Md) the term “program or activity®™ means all o* the
operations of-
"(A Hi) a department or agency of a State or cf
a local government; or
"(I'l) the entity of such State or local
government that distributes such assistance andeach
-such department or agency (and each other gntitv).to
e which the assistanco was extended, in the case of
assistance to a state or local governaent;
» "(3>{1) .a univer%ity or system of hlghec
educationj or
"(11) a local educational agency (as defined in
section 198(a) (13-) of the Elementary and secondary
Education Act of 1965) or other school system;
"(C) a corporation, partnership, cr ether

private organization; or
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"*(0) any ether amity datermioe:! in a manner
consistent with ihs coverage proviced with respect to
entities described 1ir. subparagraph U), (2), cr (C);

any part of which 1is eictendea Federal financial

assistance.™.

(b) The second sentence of section 335(D) ofthe Age
Discrimination Set of 1975 is amended by striking out
"particular prograta or activity,“or part of such program cr
activity, with respect to which such finding has been made™
and inserting in lieu thereof "assistance which supports the
noncoapllance so found",

Title VI Amendment

Sec. 6, -(a) Title VI of the civil Rights Actof ifrpa is
amended by adding at the end the following new section:

"sac, 636 ?0r the purposes of this title, the term
"program or activity® naans all of the operations ¢f-

"(IMA) b department cr aoency of a state or of a
local government; or

"(B) the entity of such State cr local ccvernment
that oistrlbut.es such assistance and each such department
or agency (and each other antit/ > to which the assistance
was extended, in the case of assistance to a state or
local government;

" (2KX) a university or systerr cf higher education;

or

»



"e(B) a local educational agency (as defined in
section of the Elementary and "eccrdsrv
Education Act cf 1965) cr other schcol systenm

**(3) a corporation/ partnership, or other private
organization; or

"(4) any other entity determine-.! in a manner
consistent with the coverage provided with respect to
entities described in paragrapn (1), C2), or (3);

any part of which is extended Federal financial
assist ance, ".
(b) The third sentence of section 632 of the civil Rights;
Act of 1x:V- s amended-
(1) by striding out "program, or part thereof, in e

which®* 1in paragraph CI) and inserting in lieu thereof
L}

assistance which supports”; and
(2) by striding out "has bsen so found”™

paragraph Cl1) and inserting in lieu thereof "so found;"*
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pbrMin * :SS
< lire Rrcorinieniiailans lo Govtro-
I"fiu and Hults of Conduct lo Oncost 2x-
rctk™o wi» Bribery dtvptDpco by lie inusr-

*» 3-* Chtnuvr of Hsmnercr-a
£*jr. CHAFFE. 'Jr. President, | ra
r:,sr.«f to Join ray colleagues, Sena-
,crd. 5J11K, Gahk. and D’Amato in to-
uCKiutins the auainess Accounting
.5 Fortipn Trade Simplification Act.

This MM M idenMcal to lie Senate-
.-x-rd version of S. "C& a bill which |
|,;-:Jio*ed and introduced in the ir?th
Ccenf7«3,

Mr. President, |1 have been commit*
.(4 to arnieung these vital chances Ln
Ane Foreign CorruptPractices Act for

gears noa” The changes this bill
rr.r.Kes in thr Foreign Corrupt Proc-
ures Act are critical to maintainins
our posillon In the world export
p-.crseL Ambassador Brock, U.S. Trade
Kvpre-rnlaLive. has rcJlerred to the
ri-:d fnr these chances as betog at
lexst ss fjreat as the need for address-
ing foreign subsidies, local content
laws, hidden .taxes, or nonlartff bar-
nrrs. . .

M. President. ibis DIU Is Intended to
preserve the purposes ot the Foreign
Corrupt Practices Act—that is, put-Unst
an end to large-scale bribery oi iorrJcn
oliicials by American corporations.
tVhal we propnsr Is to reduce come ot
the (oruusion that Lhe act has gener-
ated. The bill bad bad strong sopport
from the business ccmmuruly. the
Kfer.cies responsible for Its ens'orco-
nienL, the 8ftmtnlsCral!Dn. and other
Members of Cop*jcs3 from both poiiti-
cai parlies. .

S.ecifiialy, the bin would do as fol-
I

ows:

Frrxt. change the name of the’act.
The Foreign Corrupt Practices Acs
would become the Business Practices
and Rrcoraa Act.This reflects the fact
that the arcoicmine standards are not
limited to infernational companies cr
transactions. It also would not mr.be >
presumption that corruption exists.

Second. Enforcement: With regard to
the bribery provisions, the Deparv
mcrrt of Justice, which has sole Joris-
dletlon under the FCPA for criminal
enforcement of both privateCIR; and
publicly held companies and cfvQ en-
forcement of privately held compa-
nies™ would be civen sole Jurisdiction
of crrll enforcement Jot publicly held
companies os veil. Thus, any company
with tjucsrion* about the bribery pro-
visions could eet them answered In one
place. The Securities and Excha_n?e
Commission would retain rcsponxibll-
Ity for avtf enforcerpvrra of Lhe ac-
counting standards provisions.

Third, bribery provision: Congress
made clear its Intent to exclude so-
i-alied forditalim: payments, from the
ream of the Foreign Corrupt. Practices
Art. However. the. statute Is not clear
as to vnot consulates suen payments.
Tbry arc deflDea as payments to
secure or expedite the performance of
a_routine governmental action os ais-
tingunrfird frocn actum involving the
exercise of diacrcifoa.The reference to
the exercise of Judgment is also delet-

CONGRESSIONAL RECORD — SENATE

ed. Payments, which are lawful In the
country where they are meoc-, and
which arc Intended lo secure prompt
performance of a foreign official's,
duties, would not b? ictionahle midear
this bJ)L Thrre. istw ia clarilytnn ex-
clusion for token courtesy £<iis and In-
cidental benefits received bg foreign
officials to the course of marketing se-
Ifvilies or Product present alions.

The bill also make*. It. clear that
there Is an violation in niaiirj; pay-
menl If they arc local under the laws
and regulations ot the foreign country
Involved. . .

Under the Foreign Corrupt Practices
Act, companies are liable if they have
t reason to know* that &bribe may be
q_ald by a third party or Gitermed Lory.

his pro.Lsion was  identified to the
1980 executive branch study of export
disipcentlveB as the tu,* of yrealest-
concern to business. Tire hill replaces
this provision with language that
makes U-S- companies liable tf thei/
ccrruptiy pay a bribe directly or 1l
they directed or authorized Lhe bribe
expressly or by a course of ecu-duct.

ourth, accounting standards: The
books and records provision Is deleted.
The bill also defines the terms "rea-
sonable assurances” and “reasonable
detail,” which exist in the current law.
Thus, It Is made explicit that the use
of con/benefit evaluation Is-to be ap-
plied to internal accounting, controls.
This makes it clear that companies are
not expected to design control systems
whose costs exceed the benefit to the
companies and to their stockholders,
Cumecntly, the Securities and Ex-
change Commission says the cost/ben-
efit evaluation is to be applied. But
the lav does not .vay so. The bill would
put It Into the law, .

Fifth, fcniom.uiemoJ agreement; This
bill uoirLains extensive, provisions on
the desirability of international agree-
ments to establish standardsfco Inter-
national business practices. The Presi-
dent would be required to submit <
report to Concress within 1 year of en-
actment of this legislation explaining
steps that the United Slates’ coul
take Lo promote cooperation b7 other
countries to prevent bribery.

Let us not waste another Congress,
another year, cr another month. We
are losine overseas- business and Jobs
each day we dela¥1. O.S. Trade Retire-
s*ntativ« Brock has testified before
the Senate thatthis lav alone has cost
US, industry billtTna of dollam to
dalet and thousands of Jobs, Our
mounting trade deficit makes further
delay imjuxlifisfcle. .

In"countries such as Indonesia, and

" the Philippines. UL5. companies- are

hamsLruna by the fact that Japanese
and Eouth Korean firms frecuenily
make larce payments or proride spe-
cial deals to local officials or business-
men in return for import licenses or
approval of. Investments. Such pay-
ments are subject to still penalties
under the DK. law. ) )

I am certainly not advocating brib-
ery but as presently worded, the law Is

_uul

varue and cumbersome ind >.:a
Lccome a severe- impeoimem Id /-men-
con trade.

| do hope that the Houce Subcom-
toitlee cm Tclccommunicaticr.x. Con-
sumer ' Protection, and Ftnarusj will
Fr{c.uce a bdJ this sprtnh so rs *o make
ull conwesaional approval a reaility
U-lctp the end ol this year. Acllca cf
this mattei is long overdue.

1 remain committed to the enact-
tsent of this bQl and will do all I can
to achieve Ihat goal thls.vcar.b

oMr. D’AMATO. Mr. FrcMdcat.
tDday. the Bnsmpss Acrounur.s and
Foreign Trade Bimolifimtloa Act, a
bill which would amend and clarify
the Foreign Corrupt Prnctices Ad cf
19*37, Is bring reintroduced and 1 am
pleased to be an oristnal cosponsor.

Tlit ForrJan Corrupt Procures Ad
was enacted to prevent DR.’ coreora-
tionr from committing acts cf bribery
outside the bouncanes of the united
States: Certainly no one- will disagree
with Ihe spirit of the Foreign Corrupt
Practices Act: however, come of thr
provisions of the act tamed to have d
chilling effect cn legitimate Interna-
Renal business operations of some of
our domestic companies. At times, the
Foreign Corrupt Practice Act bos
caused confusion when corporaHot\s
have attempted lo- compiy vrlh Its
overbroad prohibition* and unclear ac-
counting- ctandarm. The Business Ac-
counting and Foreign Trade SimphJf-
mcation Act wiQ remeo%/ this by non ow-
ing some of the prohibitions and by
providing a clearer Giandord rekardng
the state of rntod of the person com-
mitting the n olaihe eel.

During the 97th Congress. Senator
Heims held hearings cn the Business
Accoontinff and Foreign Trade SLnoil-
lication Act In the International P5
rumce and Monetary Policy oChcom-
miUee of which he is the chairman.
whUe | conducted hva.-tnns to tbs oe-
curitlcs Subcommittee rtgaidimt the
enforcement standorca for the .ac-
counting Ecdlon* of Ihe PCPA which
are DdminisUrd by the SEC. These
hearings made a compelling es.se for
paosace. of this lesuthufon; and the
Senate w«ety passed S. 793 to the 97th
Congress. Jatol. heartoss were held be-
tween Senator Heim and ini-seh; how-
ever, we were unable to enact S. 414 to
the 08th Congress. | ana bopetal that
-ye can expedite conslderuiicn and
send the bill to the Benia? of Repie-
tentiuitfcs so that Lhe Foreign Corrupt

.TrecLIces Act no longer puts @ campo-

em American ‘rorparatlorta botog busi-
ness aoioad.

In loda” economy, we need in en-
courage international trade rather .
than hamper it with amnlsuoua tavx.*

By TAr. KENNEDY Her h'rmvJf,
Mr. Wncex'ct, Mr. Cxansto*.
Idr. MATKMAS. Mr. Tr.vur. Mr.
P.tcicwtxn*. Mr. Mov-rjcaAtrM.
7S_>g._Staitokg_. Mr. Prtu Mr.
Cjiajue. Mr. Siwoh. Mr. Dotmc-
racra, Mr. Sipcs. Mr. Aw
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tjarws. Mr. 'SoTKnim. Mr.
B aucds. iir. BcxTsrt. Jdr.
. Bincshav. Mr. Bnonurr, Mr.
Busies. Mr. Cants, Mr.

Cokes. ‘At. Deeps. Mr. Coed,
Mr. -Sagixjcx Mr. Bvahs. JAr.
Exoa. ?Ar. litem, ?Ir. Go?*,
Mr. Saekct, Mr. Bake. Mr.
B ojjjkcs. Mr. Ilkodtk. 'At
Kiaav. Mr* IAcrrsTXSS, Mr,
Li-vuc, Mr. Matsuxica. Mr.
Mnxna. /<& SYhxaisx. LIT.
R_rﬁgt_s. Mr. Rocgtmzixs, l\/(ljr.
ihbaicts, r. m . r
v pm;. I\M DECBntria Bud
Mr.JohkstoxX

B. 431. A bill to restore Ibr broad
scope oS coverage and to danfr thr
arPlicsJion cf LrOe ES of the Educa-
tion Amendments ef 1973, section 5D4
of 1l.e Re-habihtatica Ad ol 3373. the
Ape DI'griminallon Act of 1975. and
tlileV1 of the. Ctvfl Rights Act of 19G4:

the Committee on Labor and
Human Resources.

crm. wears wstoxcooji act

Mr. KENNEDY. Mr. President,
today Senator Wecses and 3. m'egeth-
or with 42 cf our Smote caiiearces are
Introducing legislation that will com-

lete U«- most important unfinished

urmcss of Lhe past- Congress and re-
store the full force and eifcctkensss.
ol our Ration's civil rights laws,

L\U October, a small minority used
a filibuster to prevent the Senate from
tnactinp IvftisloUnn designed la reaf-
firm that- Federal financial acsrstance
may not be used IQEirpport discTiminv
ilon against any person on the basis of
race, color, noiloral origin. cex. crf>
ability or age- That Icvtolaltcn was de-
signed to undo the unfortunate cunsa-
qucoccs of the Supreme Courts deci-
sion lart. scar in Groan dty CsUcce. 7.
DrU. 304 S. Ci. 123) <35341, which left
a scnous loophole in the four basic
laws Umt protect mOlians ol TOmca.
Ihe elderip. minnriUes. and the handi-
ca{gped from disf-rimtnalidn.

Ills year we are introaucirvt the
Civil Rights Restoration Ad- of 1955.
which wail rcveiwc that- decision—and
all Df Its effects—and restore title VI
of the CM! Righto Act of 3554. title
IX ol the Education Amendments of
1972. section 594 of IhaRehabililatlcn
Act of 1573. and Lhe Age Discrimina-
tion Act ol 1175 to the brood tcopc of
coi erase whidr characterised Lhccr ap-
plication under the four prior adminls-
traliott™.

ware rees licmATiowisvansJiaT m

In Grove City the Suptcror Court
dramat>caily run owed tills LZ"3prohi-
bition aciunst sex nlscrmrinaUoa ra
ecucatkm. While the: Court held
u_nqnlmousllzy that Grove City IS a re-
cipient of Federal liuxnaal asostancc
because Of basic educational opporto-
nrts* gram* (3ECG3 provided to Its
students, a Ato 3 majority construed
title IK'S “program or activity™ Lan-
guage ‘to reach oply Lheschool's stu-

ent financial ald office, ]Its a mult,
many schooir throughout lhe country
are- now free to ciscrantnate to many,
if not *U. of their course oifermgs, ex-

WVRAB/E M TV,
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tracurricular activities, onstudent pro-
icnuns and ejferlivt enforcement has
became virtually Impcssibis. During
the last year, th? Depanmeiil cf Edu-
cation nJo.ne halted work* on- orcr 50

cases, involving educational fnVJlu-
tlons ana Is to the process of revn-wing
many mere.

But litle J” is only one cf four

major civil righto laws that prohibti
dissrirainatian by those rercivaro: Fed-
eral funds. Congress exPresst mod-
eled title ILL after title VI of the Civil
Rights A2, cf 1951, which prohibits
discrimination on the basic of race- or
national cnigm. StmUarly, section 504
of Lhe 1973 Rehohtoiatfon Act and the
Age Discrimination Act of 3975 con-
tain the same “program or axlinty**
Jaiumsge. Ranh of these statutes la
therefore rusceptfbletn the rame limi-
lalion applied to education to Grove
CiIE/. In fact, the Supreme Court clear-
ly todiraieri its Intention to apply the
Grove City rensoninz to the olher
st&lutes In"deciding e sect Inn bOA case
on the same day Grove City was
handed down. Consolidated Jicrii Core,
v. Homme. 194 a Ch HUB U9B4>. And
Lhe administration has proceeded to
apply Grove City to these other lawn.
he Department of Education has not
nniv dropped title IB cases, but also
rases unurr title VI. section £94. and
U|e_Ag'pD|scr|m|naj[|on Act,

Sinuloriy. while title DE ts limited to
dlscriminaUoo in education and while
Die Grove City case dealt wtLh a col-
lege, Itis clear’that the Court's restric-
tive Interpretation -oT "program ana
sctivrtd?“ Is applicable to ncneducaikia
tostUutions as weLL Tfna, restoration
of a- brood inierprevalioQ "pibsram or
activity” must reach beyond onncalon
Loforestall Federal funrurtrj of dj.scrin-
Inalinn m cuch areas as health, tmns-
portal ion, xodid acrvice. and ceonomfc
development. .The Darrnne case, for
example, applied Grove City to a sco-
tlon 504 case dtnling with cmptoi-ment
by a railroad. And Assistant Attorne
General for Civil Rights 'William Brad-
ford Remolds has dated that from
the outset that he Intends to apply to
Ihe Grove Cit/ holdin* to other evil
rights laws in oil of Lhe areas they
cover.

In short, unless we amend all four
laws, we cannot eliminate all of the ef-
fects, of the Grove city case and will
not restore those laws to the broad
scope of cotrrage and protection
which Cungiess oriffiruily intended
and which characterised their adnxm-
kiralion for over 20 years.

WIUS TJIEXnj. SCXX3

_Coverage. The CM! Rights Rcsiorx-
fion Act cJ 3955 amends eacn of lhe
affected statutes Pj aridinc a section
definliu? the phrase“program or acov
ily** to make dfcar that discrimuiatiaa
It pronlbtted throughout entire agen-
cies-or institutions vf any part receives

» Federal financial assistance. Thin, the

lonr.uago of the > notes will rnjuorea
to the enforcement praetlcea of previ-
ous_ Republican and Democratic ad-
ministraucms.

ji&oruary /,

The drfinllfon of “program or zz
I>* contains tom applications oi
pTinciple of tcjlilutlon-wiae covertrt:

First- the operations of a Aauv
mem or ari.ney- ol a State or Jcrci-mv-
rnuncnl we covered when Fararej
fuuns are evUr.ded to any part C U»
dtijsrtaunt or ngency. For examr.e, if
Jederal hfuillj cmtsrancc is errr-mced
to s pari ci (ho Sir.to henith t-rsar>
menu the culrTe hcsJth deparemeiu
would be covered to all of Its rper-
allens. In Lhe case of O-ssistsnct to a
State or local government, as clstto-
guiahed from aid lo a designsten de-
partment or agency, the panim.wr
entity that distributes tho Federal as-
sistance Is covered as well as ca-
Eartm€3ns or agenrics to which th-s 0>

Srtance goes. Fcr r.iimpk. d thx
oHies of * mayor recslres Fcdail C-
nanctal aarislance and clijlnbuttsit in
local dcpartrcenlB cr agamies, all of
the operations of Lhe mayorx miles
arc covered along with the c”uarv
menls or ascncre3 wnich nctexhy sot
the aid.

Serond, bcriB Individual univeratia*.
and syacms of higher rducatian arc
coverno to iheb-entirety tf anypart re-
ceives Federal finanrtfli nrmaancs.
Bnder Ihe trill. IfaOPort of a umvershy
Tt-eeives Federal old. the entireunivcr-
city is covered. TVhen a campoj vrritah
Is part cf a "systnra of Irigbcr educa-
tion" is recnving Federal financtzj as-
tidxncc. then tire entire pyazxa af
which the campus is a part to carered.

Under the h£Q. local ccfucahco aitea-
des and otl>er cchool cystems are cn>
tred entirely when any part rcccves
Federal funds, "local educaiica
agerer™ is defmcd to thb manner -rt
rnrta to .'etnbn LS3tBL3aD> of thsato-
mcniary and SeconaarrxMncaiion . ‘ct
ci 1995 03 B B .a 2954fBML«) and h>
dudes any agency, men as a bcara ci
cdlira Lion, with administrative conwcl
and direction over a public elementary
or secondary school cr Troup of
schools; and [ire schools IhnmscrvTsS.

Third, corpcaattom. partnerships,
and other primf-e orcwiinaUcm wnich
receive Federal financial onsistanee
aisn are fully covered by the
nomilscrimlnialnii requiicmcnis. For
example, if a private hospital corpora-
tion Gets Federal exsiolanctt for Its
emergency room, all of the operations
of Lhe hospital. Icdodtor. feu examme,
the openuing rooms, peolatria ctonart-
mcut. admiijions and ttorhorge oiliens
are covered.

Fourth, appropriate applications of
the toilittolon-wide prtndpVj must be
mace to determine covenssm é&femiucs.
not Epertlically listed. Thus, fur exam-
ple. x college which receives any Fed-
eral assiriuvce would be-uoN-erea In its.
tnlireiy. A local water district which
receives kid voald be covered In Its en-
tirety Just as n water department of a
X\State or load government woiud be.

nd on inrfJriduxl who gets, a Federal
research aunt would be requirea not
to ulscrrrntntae last as a group of Indf-
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UROVE CITY COLLEGE, Individually and on behalf of its students, et nl..
Petitioners

\'%
TERREL 11 DELL. SECRETARY OF EDUCATION, et al.

— US —, 79 L Ed 2d 516, 10-i S Ct —
[No. 82-792]

Argued November 29, 1983. Decided February 28, 198-1.

Decision: Prohibition against sex discrimination held applicable to private
college that receives no direct federal assistance but enrolls students who
receive federal grants Tor educational purposes.

SUMMARY

A private college declined to participate in direct institutional aid pro-
grams and in federal student assistance programs under which it would
have had to assess students’ eligibility and determine the amount of funds
they should receive, but enrolled a large number of students who received

Basic Educational Opportunity Grants (BEOGs) through the Department of.

Education's Alternate Disbursement System, under which the Secretary of
Education calculates awards and makes disbursements directly to eligible
students. The Department concluded that the college was a recipient of
federal financial assistance, and alter the college refused to execute an
assurance of compliance with Title IX of the Education Amendments of
1972 (20 USCS 88 1681 et seep), which, inter alia, prohibits sex discrimina-
tion in any e'ucation program or activity receiving federal financial assis-
tance, the Department initiated administrative proceedings to declare the
college and its students ineligible to receive BEOGs. The administrative law
judge found in favor of the Department and entered an order terminating
assistance to the college. The college and four of its students brought suit in
the District Court for the Western District of Pennsylvania, which con-
cluded that the students’ BEOGs constituted federal financial assistance to
the college, but held that the Department could not terminate aid due to the
college's refusal to execute the assurance. The Court of Appeals for the
Third Circuit reversed, holding that the Department could terminate the

516
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students’ BEOGs to force the college to execute an assurance of compliant-
(687 F2d 68-1).

On certiorari, the United Slates Supreme Court allirmed. In an opinion b;
White, J,, joined by BuitCKit, Ch. J., and Bi.ackmdn, Poweli., Rkiiniiuisi
and O'Connor, J.J., it was held that (1) Title IX applied to the college, evn
though it accepted no direct assistance, since it did enroll students win
received BEOGs, (2) for Title 1X enforcement purposes, the educatioi
program or activity at the college receiving federal financial assistance was
the college’s financial aid program, and not the entire college, (3) fedora
assistance to the college's financial aid program could be terminated solol}
because the college had refused to execute an assurance of compliance will
Title IX, and MI the application of Title IX to the college did not infringe
the First Amendment rights of the college or its students.

Poweu. J., joined by Burger, Ch. J., and O’Connor, J., concurred!
expressing the view that the above holdings were dictated by the language
and legislative history of Title 1X and the regulations of the Department ol
Education.

Stevens, J., concurred in part and concurred in the result, stating that he
was unable to join in holding 2 above because he considered it an advisory
opinion unnecessary to the overall decision and because it was predicated on
speculation rather than evidence.

Brennan, J., joined By Mausuai.l, -J, concurred in part and dissented in
part, expressing the view that the program-specific language in Title IX was
designed to insure that the reach of lhe statute is dependent upon the scope
of federal financial assistance provided to the college, so that when the
financial rr stance is clearly intended to serve as federal aid lor the entire
college, the college as a whole should he covered by the prohibition on sex
discrimination.
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Civil Hifihls §rfi — Federally funded

education programs — sex dis-
crimination — application of Ti-
tle 1X — indirect federal assis-
tance

la-1it. Based on tlte structure of the
Education Amendments or 1972 (20
USC'S & 1001 el seq.), the language of
8901inl of Title IX of the Amendments
(20 USCS 5 1681<n)>, which prohibits sex
discrimination in any education program

or activity receiving federal financial as-
sistance, the congressional intent with
respect lo the Amendments, the legisla-
tive history oT Title IX. the postrn.nt-
menl history of Title IX. and a long-
standing nnd coherent administrative
construction of 8901, Title IX applies to
a college that accepts no diirct federal
assistance but that enrolls students who
receive federal grunts that must he used
for educational purposes.
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ANNOTATION REFERENCES

Sex discrimination— Supreme Court cases. 27 |, F.d 2d 935.

Application of Title IX of the Education Amendments of 1972 1220 USCS
B84L83b et seq.) to sex discrimination in educational employment. 51 ALII

FeYakdity, under federal law, of sex discrimination ir athletics. 23 AL.R

126@plication of state law to sex discrimination in sports. 66 ALB.'ld

GROVE CITY COLLEGE v BELL
7 L Fd 2d 5in

Civil Rights 856 — Federally funded
rducnlion programs — sex dis-
crimination — determination of
what program or activity is re-
ceiving aid

2n-2c. For purposes of 8111 of Title

IX of the Education Amendments of
1972 120 USCS § 1681). which prohibits
sex discrimination in any education pro-
gran) or activity receiving federal finan-
cial assistance, a college which accepts
no direct federal assistance hut which
enrolls students who receive federal
grants that may he u«ed for educational
purposes is not itself n "program or ac-
tivity" that may he regulated in its en-
tirety by the Department of Education,
the federal agency responsible for insur-
ing compliance with Title IX; rather, it
is the college's financial aid program
that is such a program nr activity. (Bren-
nan and Marshall. JJ.. dissented from
this holding.)

Civil Bights 850 — Federally funded
education programs — sex dis-
crimination — refusal to execute
compliance assurance — termina-
tion of aid

3a-3c A refusal by a college receiving

federal financial assistance to execute n
proper progriun-specilic assurance ol
compliance with Title IX of the Educa-
tion Amendments of 1972 (20 USCS
88 16M et seq.l, which prohibits sex dis-
crimination in nay education program or
activity receiving federal linnnciul assis-
tance, warrants termination of federal
assistance to tho program receiving the
assistance; such termination need not to
preceded by a finding or actual discrimi-
nation.

Civil Rights 856 — Federally funded
education programs — sex dis-
crimination — conditions on nid
— First Amendment rights

da, db. Federal financial assistance lo

a college may be conditioned oil compli-

ance with Title IX of the Education
Amendments of 1972 (20 USCS §8§ 1681
et seq.l, which prohibits sex discrimina-

tion in any education program or activ-

ity receiving federal financial assistance.

without infringing the First Amendment
rights of the college and its students;
Congress is free to attach reasonable and
unambiguous conditions to federal finan-
cial assistance that educational institu-
tions are not obligated to accept.

Civil Bights 850 — Federally funded
education progrnn>s — sex dis-
crimination — treatment of
BEOGs as assistance

5. With respect to 8901 of Title IX of
the Education Amendments of 1972 t20

USCS 816811 which prohibits sex dis-

crimination in any education program or

activity receiving federal financial assis-
tance, a Title IX enforcement decision
which treats Basic Educational Opportu-
nity Grants as "federal financial assis-

tance" can he reconciled with Title IX's

program-specific language even though

such Grants are not tied to any specific

"education program or activity."

Civil Bights 850 — Federally funded
cdurntiou programs — sex dis-
crimination — BEOGs under reg-
ular disbursement system — par-
ticular program or activity re-
ceiving aid

6a, 6b. Il a college participates in tho

Basic Educational Opportunity Grant
program through the Regular Disburse-
ment System, under which the Secretary
or Education estimates tlie amount that
an institution will need for grants and
advances that sum to the institution,
which itself selects eligible students, cal-
culates awards, nnd distributes the
grants by either crediting students' ac-
counts nr issuing checks, the "education
program or activity receiving federal
financial assistance" for purposes of
8901 of Title IX of the Education
Amendments of 1972 (20 USCS 8§ 1681),
which prohibits sex discrimination in
any education program nr activity re-
ceiving federal limincinl assistance,
would be the college's student financial
nid program, not the entire college; the
fact that funds eventually reach the col-
lege's general operating budget cannot
subject the college to institulionwido Ti-
tle IX coverage

511)
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Civil Rights 850 — Federally funded

education programs — sex dis-
crimination — BEOGs under al-

ternate disbursement system —
particular program or activity re-
ceiving nid
7 Il a college participates in the Basic
'‘Mucatinnal Opportunity Grant program
through the Alternate DisbuisemeiP
System, under which schools minimize
lindr involvement in the administration
+*f the Grant program and the Secretary
»| Education calculates awards and
makes disbursements diiertly to eligible
sindents, the "education program or ac-
tivity receiving federal financial n’sis-
“into” for purposes of 8901 of Title IX
«if the Education Amendments of 1972
20 USCS 81681), which piohihits sex
li crimination in any education program
r activity toceiving federal liunneial as-
-lanee, would he the college’s student
financial aid program, not the entile
allege; the fact (hat funds eventually
ieach the college's general operating
budget cannot subject the college to in-
litlitinnwide Title IX coverage.

rivil Bights 850 — Federally funded
education programs — sex dis-
crimination — systems to admin-
ister funds — effect of choice be-
tween systems
8. For purposes of §1)01 of Title IX
the Education Amendments of 1972 (20
t'SCS 816811, which prohibits sex dis-
srimination in any education program or
iftivity receiving federal financial nssis-
nnce, a college’s choice of which mecha-
nism it decides to use In administer
1r.inc Educational Opportunity Grants,
lie it the Regular Disbursement System,
under which the Secretary of Education
"-timales the amount that an institution
«.ill need for grants and advances that
an) to the institution, which itself se-

SYLLABUS I1Y REPO

Section OLini of Title IX of the Educa-
sion Amendments of 1972 prohibits sex
'iscriniinntiou in "any education pro-
riam or activity receiving Federal llnan-
iiil assistance,” nnd 8902 provides that

2
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lects eligible students, calculates awards,
and distributes the grants by either cn-d-
iting students' accounts in issuing
checks, or the Alternate Disbursement
System, under which schools minimize
their involvement in the administration
of the Grant program nnd the Secretary
calculates awards and makes dishuise-
ments directly to eligible students, does
not expand nr contract the lu-adth ol
the covered "program or activity,"
namely the college's financial aid pin-
gram, that receives federal assistance
and that mav he regulated under Title
1X.

Civil Bights 850 — Federally funded
education programs — sex dis-
crimination — execution of com-
pliance assurance

9. When a college operates an "educa-
tion program or activity receiving fed-
eral financial assistance." the Depart-
ment of Education may properly demand
that the college execute an assurance of
compliance with Title 1X of the Educa-
tion Amendments of 1972 (20 USCS

88 1681 et seq.t, which prohibits sex dis-

crimination in any education program or

activity receiving federal financial assis-
tance.

Civil Bights 850 — Federally funded
education programs — sex dis-
crimination — conditions on nid

10. With respect In enforcement of

8901 of Title IX of the Education
Amendments or 1972 (20 USCS §16811]
which prohibits, sex discrimination in
any education program or activity re-
ceiving federal financial assistance, the
Department of Education may properly
condition federal financial assistance on
the recipient's assurance that it will con-
duct the aided program or activity in
accordance with Title IX and applicable
regulations.

o
=

RTER OF DECISIONS

n recipient's compliance with regulations
of n federal agency awarding assistance
may he secured by termination of assis-
tance "to the particular program, or part
thereof, in which . . . noncompliance has

GROVE CITY COLLEGE v DELL
79 1, Ed 2d 516

been ... found." Under the statute a
federally assisted program must he iden-
tified before Title IX coverage is trig-
gered. Petitioner Grnve City College tCol-
lege), a private, coeducational, liberal
ails college, accepts no direct federal
assistance, nor does it participate in the
Regular Disbursement System iRDSi of
the Department or Education (Depott-
mentl, whereby amounts for federal
grants to students me advanced lo the
institution, which then itself selects eli-
gible students and calculates and distrib-
utes thr ginnts. However, the College
enrolls students who receive direct fed-
eral Basic Educational Opportunity
Grants (BEOG's) under the Department's
Alternative Disbursement System (ADS).
The Department concluded that, under
applicable regulations, lhe College was a
"recipient" of "Federal financial assis-
tance." nnd when the College refused to
execute nn Assurance of Compliance
with Title IX's nondiscrimination provi-
sions. as required by the regulations, the
Department initiated administrative pro-
ceedings. which resulted in an order ter-
minating assistance until the College
executed an Assurance of Compliance
and satisfied the Department that it was
in compliance with the regulations. The
College nnd four of its students then
filed suit in Federal District Court,
which held that the students' BEOG's
constituted “Federal financial assis-
tance" to the College hut that tho De-
partment could not terminate the stu-
dents' nid because of the College's re-
fusal to execute nn Assurunc- of Compli-
ance. The Court of Appeals reversed,
holding that the Department could ter-
minate the students' BEOG's to force the
College to execute nn Assurance of Com-

pliance.
rid:

Amendments significantly aided colleges
and universities, mid the longstanding
administrative construction of the
phrase "receiving Federal financial assis-
tance" as including assistance lo a stu-
dent who uses it at n particular institu-
tion, Title IX coverage is not foreclosed
merely because federal funds ore
granted to the students rather than to
tire College's educational programs.

2. However, the receipt of BEOG's ty
some of the College's students does not
trigger instilutionwide coverage under
Title 1X. In purpose and eject, BEOG’s
represent financial assistance to the Col-
lege's own financial aid program, nnd it
is that program that may properly he
regulated under Title IX's nondiscrimi-
nation provision. Under the program-
specific limitations of 88901 and 902. the
College's choice of participating in the
ADS rather than the RDS mechanism
for administering the BEOG program
neither expands nor contracts the
breadth or the "p ogrmn or activity re-
ceiving Federal financial assistance."
The fact that federal funds eventually
reach the College's general operating
budget cannot subject it to institution-
wide coverage.

11 A refusal to execute a proper pro-
gram-specific Assurance of Compliance
warrants the Department's termination
of federal assistance to the student finan-
cial aid program. The College's conten-
tion that termination must be preceded
by u finding of actual discrimination is
not supported by §9U2's language.

1 Requiring the College lo comply
with Title IX's prohibition or discrimina-
tion as a condition fur its continued
eligibility to participate in the BEOG
program infringes no First Amendment
rights of the College or its students.

1 Title IX coverage is triggered be- 687 F2d 681, affirmed.

cause some of the College's students re-
ceive BEOti's to pay lur their education.
In view of the structure of the Education
Amendments of 1972, the clear statutory
language, the legislative history (includ-

ing poslenncimenl history | showing Con-
gress' awareness that the student assis-

tant programs established hv the

While, J., deli.'em! the opinion of the
Court, in which linger. (VI., and Black-
*U., joined, nnd ill all hut Part Il of
which Brennan. Marshall, and Stevens,
J.I., joined. Powell, )., tiled a concurring

opinion, in which Burger. J.. nnd
O'Connor. .1, joined. Stevens, J., filed an
521
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opinion concurring in port nnd concur-
lint; in the result. llionnan. J.. filed nn

COURT REPORTS 79 F, Ed 2d

opinion concurring in pnrt nnd dissent-
inn in port. in which Marshall.-J,, joined.

APPEARANCES OF COUNSEL

David M. Last'd |l argued the cause lur petitioners.
Paul iM. Dalor argued the cause for respondents.

OPINION OF THE COUHT

Justice White delivered tho opin-

ion ol' the Court.

Section 901(a) of Title IX ol the
Education Amendments of 1972, Pub
I, 92318, HO Slat 37:1, 20 USO
§ IGSllal 20 USCS § IC.81(al|, prohib-
its sex discrimination in "any educa-
tion program or activity receiving
Federal Financial assistance,”1 and
§ 902 directs apencies awarding most
types of assistance to promulgate
regulations to ensure that recipients
adhere to that prohibition. Compli-

1 Section OOHm™. 20 USC §&tfiSHn) |20
USCS 8If!8hnl|. provides, in pertinent purl:

”No prison in the United Status shall, nn
(lie basis ol sex. lie excluded Iront participa-
tion in. lie denied the benefits nf, or lie sub-
jected to discrimination under any education
program or activity receiving Federal linan-
cial assistance .. .”
Nine statutory exemptions, none of which is
relevant lo the disposition of Ibis case, follow.
See SSWUaMMiH 2) USC 88 108UnitIMill
(20 USCs &t IG3lIIL.VIII-tol|.

2 Section 902 20 USC §1G82 |20 USCS
§1G82, provides:

"Each Federal department and agency
which is empowered to extend Federal finan-
cial assistance to any education program or
activity, by way of grant, loan, or contract
other than a contract of insurance or guar-
anty, is authorized and directed to oHocluate
the provisions of section |IJD1] with respect to
such program nr activity by issuing rules,
regulations, or orders of general applicability
which shall be consistent with achievement nr
the objectives of the statute authorising the
financial assistance in connection with which
the action is taken No such rule, legulaliim,
or order shall become elleclive unless nnd
until approved hv the Piesidenl. Compliance
with any requirement adopted pursuant to
this section may he effected ill by the tertni-

mice wit.li departmental regulations
may be secured by termination ol
assistance "to llie particular pro-
gram, or part thereof, in which . ..
nnnconiplinncc has been . . . round"
or bv "any oilier means authorized
hv law." §91)2. 20 USf $11582 [20
USCS § 115821*

[la, 2a, 3a, da] This case presents
several questions concerning the
scope and operation of these provi-
sions nnd the regulations established
by the Department of Education. We

notion of or refusal lo grout nr to continue
assistance under such piogrnm or activity lo
nny recipient as to whom there bus been nn
express linding on the recoid. niter opportu-
nity for hearing, of a failure to comply with
such requirement, hut such termination or
refusal shall lie limited to the particular polit-
ical entity, or part thereof, or other recipient,
as to whom such n linding has been made,
nnd shall bo limited in its effect to the partic-
ular program, or part thereof, in which such
noncompliance Inis been so found, or Ci by
any other means authorized by law: I fowuled.
however. That no such nction simll be token
until the department or agency concerned has
advised the appropriate person or person!) of
the failure to comply with the requirement
and has determined that compliance cannot
he secured by voluntary means. In the ease ol
nny acti i terminating, or refusing to grant
or gontiuue, assistance because ol failure to
comply with a requirement imposed pursuant
to this section, the head of tlie Federal de-
partment or agency shall file with the com
mittees of the House and Senate having legis-
lative jurisdiction over the program or activ-
ity involved a full written report nf the cir-
cumstances nnd the gioumls for such union.
No such action shall become ellective until
thirty days have elapsed alter the tiling of
such repott.* (emphasis in original)
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must decide, first, whether Title IX
applies at nil lo Grove City College,
which accepts no direct assistance
but enrolls students who receive fed-
eral granls that must he used for
educational purposes. If so, we must
identify Ilte "education program or
activity” at Grove City that is "re-
ceiving Federal financial assistance"
and determine whether federal assis-
tance to that program may he termi-
nated solely because the College vio-
lates the Department's regulations
by refusing lo execute an Assurance
of Compliance with Title IX. Finally,
we must consider whether the appli-
cation of Title IX to Grove City in-
fringes the First Amendment rights
of the College or its students.

1
Petitioner Grove City College is a
private, coeducational, liberal arts

college that has sought to preserve
its institutional autonomy by cotisis-

3 See e g, 2) URC
uses 1071 et Mq|: 3L (Fit pt 071 11821
iN.-ilienul Direct Student rnansl; 12 USC
i27r| ct seq 112 USCS 2751 et seq |; VI
(Il pi G7G 119S2) (College Work Rtuilv Pin-
grunti; 20 USC S UITOh |20 USCS 51070h; M
CFR pt I'7ti I9H2t iSupplemcninl Educational
Oppmtunity (limits'

“1 The Deportment nf lleolth, Education,
nnd Welfare's functions with respect to
III'nOs were transit rml to the Depnrtment of
Education by jtMOliiinMl nf the Department ol
Education Organization Act. I'lln I, HGSS, 03
Slot GM 24 USC S-Mt|i:i«3i [2I) USCS
83H|inic)i|. We will refer to both HEW uml
HOE as "the Department.”

B The Secretary, in his discretion, has es-
tablished two procedures for computing and
disbursing HKCltis. Under the Regular Dis-
bursement System ittOHi. the Secretary esti-
mn.-s the amount that an institution will
need loi grants and advances that sum to the
institution, which itself selects eligible stu-
dents. calculates awards, and distributes the
grants hv either crediting students' accounts
or issil.ng checks. 3L ( Fit SS(i90.7I-.HG 1 ZIMJ.

1071 el seq. [2t

tentl.v r. "using state nnd federal
financial assistance. Grove City's de-
sire to avoid federal oversight has
led it to decline to participate, not
only in direct institutional aid pro-
grams, but also in federal student
assistance programs under which
the College would be required to
assess students' eligibility and to de-
termine the amounts of loans, work-
sludy funds, or grants they should
receive.3 Grove City hits, however,
enrolled a large number of students
who receive Basic Educational Op-
portunity Grants (BEOGs), 20 USC
§ 1070a 120 USCS §1()70al, under
the Department of Educations' Al-
ternate Disbursement Svstem

(ADS I

The Department concluded that
Grove City was a "recipient" of
"Federal financial assistance” as
those terms are defined in the regu-
lations implementing Title IX, 31
CFR 88 10(i.2(gll 11, (h) 11982)." nnd, in

Most institutions whose students receive
IIKOUs participate in llte RDS. but 'he ADS
is nn option mnde nvnilntile hv the Sei-elary
to schools that wish to minimize their involve-
ment in the administration of the I>EU(! pro-
gram Institutions participating in tho pro-
gram through the ADS must make appropri-
ate ceitilicalions to the Secretary, hut the
Secretary calculates awards and makes dis-
bursements directly to eligible stude- - 34
CFIt §8690.91-9G 11921

G The Title IX regulations were recodified
in ItHl). without substantive change, at 3L
CFIt pt IMG in connection with the establish-
ment of the Department or Education. 43 Fed
Reg 30HO2 309G2-30SIG3 1UISC, All references
herein are to the currently elleclive regula-
tions.

"Federal financial assistance" is defined in
34 CFR 5liti gig* 1LMIK2i to include:

"A grant or loan nl Federal limmeinl assis-
tance. including funds made available for:

iii) Seholaiships. Inms, grants, wages or
oilier funds extended to nny entity lor pay-
ment to or on heliall ol students admitted to
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July 1977, it requested that the Col-
lege execute the Assurance of Com-
pliance required by 31 CFR § 106.4
(19.32). If Grove City had signed the
Assurance, it would have agreed to

"Iclomply. to the extent applicable
to it, with Title IX ... and all
applicable requirements imposed
by or pursuant to the Depart-
ment's regulation . to the end
that . .. no person Snail, on the
basis of sex, be . Subjected to
discrimination under any educa-
tion program or activity for which
|ilj receives or benefits from Fed-
eral financial assistance from the
Department.” App lo Pet for Cert
126-127."

When Grove City persisted in refus-
ing to execute an Assurance, the
Department initiated proceedings to
declare the College and its students
ineligible to receive BEOGs.1 The
Administrative Law Judge held that
the federal financial assistance re-
ceived by Grove City obligated it to

licit entity, or extruded directly to such stu-
dents for payment lo thnt entity.”

A 'recipient" is defined in 31 CFR
5tor.2'lui 10831 to include:
"(Alny public or private agency, institution,
or organization, nr other entity, or nny per-
son, to cvhotn Federal financial assistance is
extended directly or indirectly or through
another recipient, and which operates an edu-
cation program or activity which receives nr
benefits from such assistance . . .
See also 31 CFR &inn. 11, IOfi.'Ulnl (2082).

7. The Assurance nf Compliance form cur-
rently in use dill'eis smnewhal from the ver-
sion quoted in the text. See ilrief Tor Federal
Respondents in Hillsdale College v Depart-
ment if Fduealion, O T. 1082 No. 1818 p
la-2a fiie substance, however, is the same ill
that it refers In 'Tducntinn programs and
activities receiving Federiil linnnei.ll nssis.
tanee.”

8. The Department also sought to terminate
(silaranteed Student lawns itiSl.sl, 211 DSC

521

79 L Ed 2d

execute an Assurance of Compliance
and entered an order terminating
assistance until Grove City "corrects
ils noncomplinncc with Title IX and
satisfies tbe Department that it is in
compliance" with the applicable reg-
ulations. App to Put for Cert 97.

Grove City and four of its students
then commenced this action ie the
District Court for the Western Dis-
trict of Pennsylvania, which con-
cluded that the students' IIEOGs
constituted "Federal financial assis-
tance" to Grove City but held, on
several grounds, that the Depart-
ment could not terminate the stu-
dents’ aid because of the College's
refusal to execute an Assurance of
Compliance. Grove City College v
Harris, 500 F Supp 253 (19801.° The
Court of Appeals reversed. 687 F2d
681 (CA3 1982). It fust examined the
language nnd legislative history of
Title IX nnd held that indirect, as
well as direct, aid triggered coverage
under §901(a) and that institutions

81071 |2() USCS 81071, received by Grove
City's students.

0. The District Court held, first, timt GSl.s

were "contr;ict/s] of insur.mce or guaranty"
thnt could not lie terminntcd under §002 of
Title IX. The Department did not chnllonge
this conclusion on nppenl, nnd we express no
view on this aspect of the District Court's
reasoning. The court nlso concluded that
Glove City could not be required to execute
an Assurance of Compliance because Subpart
K (T the Title IX regulations, which prohibits
discrimination in employment, was invalid.
As the Court of Appeals recognized, we have
since upheld the validity of Suhpnil E. North
Haven Hoard or Education v Hell, 185US 812.
72 1. Ed 2d 2bn, 12 S Cl 1012 (IH t The
District Court held, in the alternative, that
81)02 pmmilled termination only upon an
actual finding of sex discrimination and that
Giove City's refusal lo execute an Assurance
could not justify a termination of assistance.
Finally, the cnuit reasoned that all'ected stu-
dents were entitled lo hearings before llieir
iiid could lie discontinued.

GROVE CITY COLLEGE v BELL
7+11, Ed 2d 810

whoso students financed their educa-
tions with BEOGs were recipients of
federal financial assistance within
the meaning of Title IX. Although it
recognized that Title I1X's provisions
are program-specific, the court Ilik-
ened the assistance (lowing to Grove
City through its students to nonoar-
innrkcd aid, and. with one judge
dissenting, declared that "|w|here
thoTcdoral government, furnishes in-
direct or noil-earmarked aid to an
institution, it is apparent to us that
the institution itself must he the
‘program.” ' 687 F2il, at 700."" Fi-
nally. the Court of Appeals con-
cluded that the Department could
condition financial aid upon the exe-
cution of an Assurance or Compli-
ance and that the Department had
acted properly in terminating fed-
eral financial assistance to the stu-
dents and Grove City despite the
lack of evidence of actual discrimi-
nation.

[3b] We granted certiorari, *159 US
.75 1. Ed 2d 129, 103 S Ct 1181
(19831, and we now nllirm the Court
of Appeals' judgment that the De-
partment could terminate BEOGs
received by Grove City’s students to
force tbe College to execute an As-
surance of Compliance.

In defending its refusal to execute

lll. In ranching this cimrlusiim, the t'nurt nf
Appeals mci'pliil the position argued by ra-
spontlents As respondents licklimvh-ilgecil in
the nml argument hi-lbra this Cmnt, lhe De-
partment's position has not been a model of
clarity. Tr ol Oral Arg XI-MG. The Depart-
ment initially took the position that the re-
ceipt ol Mtiilonl financial aid would trigger
ilistillllinn-ujilo coverage under Title IX and
constrned its regulations to that oiled. It
pres.|i| (lint position in the lower court- la
llicit hriiT ill opposition lo the petition lor
certiorari, respondents did not iMcnd this
aspect of the Cninl of Appeals' opinion, hut

tho Assurance of Compliance re-
quired by the Department's regula-
tions. Grove City first contends that
neither it nor any "education pro-
gram ov activity" of the College re-
ceives any federal financial assis-
tance within the meaning of Title IX
by virtue of the (act that some of its
students receive BEOGs and use
them to pay for their education. We
disagree.

[1b] Grove City provides a well-
rounded liberal arts education and a
variety of educational programs and
student services. The question is
whether any of those programs or
activities "receiv[es| Federal finan-
cial assistance" within the meaning
of Title IX when students finance
their, education with BEOGs. The
structure of the Education Amend-
ments or 1972, in which Congress
both created the BEOG program and
imposed Title 1X's nondiscrimination
requirement, strongly suggests an
nllinnative conclusion. BEOGs were
aptly characterized as a "centerpiece
of the bill," 118 Cong Rec 20297
(1972) (Rep. l'ueinskii, and Title IX
"rclatejdl directly lo [its] central
purpose.” 117 Cong Rec 30112 119711
(Sen. Bavlii. In view of this connec-
tion and Congress' express recogni-
tion of discrimination in the admin-
istration of student financial aid pro-

nrgiinl insGiiil Thill tin' qui-limi mril nut lie
ro.solvAl to chdiili’ 1bi- Ciir til thrir biiiT nn
tho merits mill in the mill iirgument. how-
ever, respondents conceded llint the Com! nl
Appenls erred in bidding that Gnne City
it-elf enlistitulcil the "pinginm nr sirlivity"
subject to regiilnlinn under Title IX Tlte
llepaitinenl s regulations, it was ii-piesenled,
may lie rmistiueil in a prngram-spivilir man-
ner nnd hi'tire aie nut iniiliisistenl with the
slot me. This r'nnri- siini, nl rimi'.e. is not hind
ing mi iis and does mil lilti-tinse mil' review ol
the judgment hetim
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grams," it would indeed be anoma-
lous lo discover that one of the pri-
mary eomponenls nf Congress' com-
pi of,rn .ive "paelvaf'e of federal aid,"”
nl , at 2007 (Sen. IVIMi wig: uni in-
tended to trigger coverage under Ti-
tle IX.

[lc] 1t is not surprising to find,
therefore, that the language or
sPOHa) contains no hint that Con-
gress perceived a substantive differ-
ence between direct institutional as-
sistance and aid received by a school
through its Students. The linchpin of
Crove Citys argument that none of
its programs receives any federal
assistance is a perceived distinction
between direct and indirect aid, a
distinction that finds no support in
tlie text of 8§901In).'4 Nothing in
§901(a) suggests that Congress ele-
vated form over substance by mak-
ing the application of the nondis-
crimination principle dependent on
the manner in which a program or
activity receives federal assistance.
There is no basis in the statute for
the view that only institutions that
themselves apply for federal nid or
receive checks directly from the fed-
eral government are subject to regu-
lation. Cf. Bob Jones University v
Johnson, 396 F Supp 597, 601-60'!
SCt 1974), nfl'd 529 F2d 514 (CA4

11 See. eg. Discrimination Against
Women: llearings 011 Section HI5 of lilt 153
Hol-ire the Special Subcotnin nn Education of
the. linage Comm on Education and Il.nhor,
I'M Coiir. 2d Sess 235119701 Hep May) id.,
# ttit (Rep. Minkt; id., at titop. (liiilithsl;
IIS Cma Itec :miI5:»1)I0, 58035809 (19721
*Sen Itnylu.

12 (neve City itself recognizes tlte prnhle-
tv.die nature nl' (tie distinction it udrnnres.
Mthnugh its inletpietatinn nl' 89(>Itnl logi-
cally would exclude from coverage uniter Title
IN Inral school districts that receive federal
lunik thiiuip.h stale educational agencies, see.
e g.20 USC §5 3stll el seq, |20 USCS §&3301
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1975). As the Court of Appeals ob-
served, "by its all inclusive terminol-
ogy [8901(a)] appears to encompass
nil forms of federal aid to education,
dli'frl or indirect." 6H7 F2d, at 691
(emphasis In orlglnnll. We ImVe rec-
ognized the need to " ‘accord [Title
IX] a sweep as broad as its
language,”" North Haven Board of
Education v Bell, 456 US 512, 521,
72 L Ed 2d 299, 102 S Ct 1912 (1982)
(quoting United States v Price. 383
US 787. 801, 16 L Ed 2d 267, 86 S Ct
1152 (1966)), nnd we arc reluctant to
rend into §901(a) a limitation not
apparent on its face.

[1d] Our reluctance prows when
we pause lo consider the available
evidence of Congress' intent. Thbe
economic cll'cct of direct and indirect
assistance often is indistinguishable,
see Mueller v Allen, 463 US --—---- ,

, 77 L Ed 2d 721, 103 S Ct 3062
(1983); id., at --—-—-- , 77 L Ed 2d 721,
103 S Ct 3062 (Marshall, J.. dissent-
ing); Committee for Public Education
v Nvquisl, 413 US 756, 783. 37 L Ed
2d 948, 93 S Ct 2955 (1973); Norwood
v Harrison; 413 US 455, 463-465, 37
L Ed 2d 723, 93 S Ct 2804 (1973),
and the BEOG program was struc-
tured to ensure that it effectively
supplements the College’s own finan-
cial aid program.13 Congress un-

ci seq]. Grove City wisely does not nttempt lo
defend this result. In fact, the College con-
cedes thnt "(hjccnlist* federal nssistnnre is of-
ten passed through slate agencies, this type of
indirect assistance leads to Title IX jurisdic-
tion over the education program or activity
which ultimately receives the assistance."
llrief for Petitioners 17, n 17 K-mphnsis in
nriginn I. Grove City has proposed no princi-
pled h: sis for treating diirerently federal, as-
sistance received through students and fed-
eral aid that is disbursed by n state agency.

12 Grove City's students receive [IKOOs to
pay no the education they receive at the
College. Their eligibility for assistance is con
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doubtedly comprehended this reality
in enacting tho Education Amend-
ments or 1972. The legislative his-
tory "I the amendments is replete
with slalcmentH evincing Congress'
awareness that the student assis-
tance programs established by tho
amendments would significantly aid
colleges and universities." In fact,
one of the stated purposes of the
student aid provisions was to "pro-
vid[o] assistance to institutions of
higher education." Pub L 92-318,
§1001(011). 86 Slut 381. 20 USC
§ 10701all5) 120 USCS § 1070(a)(5)].

[to] Congress' awareness of the
purpose and elR-ct of its student aid
programs also is reflected in the
sparse legislative history of Title IX

diliuncd upon continued i-nrolluu-ul -t Grove
Citv nnd nn satisfactory progress in their
studies 21 USC & 100111111). *31 20 USCS
gmiliuMt. t11 Their grants tire based un
the "cost nf attendance" at Grove Citv, 20
CSC  §l107Dniiii2'illltii |20 USCS
§|1,70atak2»Hpil|. which includes the Col-
lege's tuition nnd fees, ioohi and hoard, and a
limited amount for hooks, supplies, and mis-
cellaneous expenses 31 CI-Tt §090.51 119821
The amount that students and llu-ir families
can leic-tninhly lie expected to rnutrihulf is
subtracted Irum the maximum [IEOG In en-
sure that the assistance is used solely lor
seducational expenses. 20 UPC § If)7(in"2NA «i¢
[20 USCS & 1)R<2HAn>j. nnd students are
required to file nflidiivits stating that llu-ir
nwards will he "used solely lor expenses re-
lated to attendance" til Grove Citv. 20 USC
8 [OPliuffil 20 USCS 8§U)9l'.un.hil: see 3L (Til
§§(>90.79. 09(1.9|In«'.M 19221
Grove City's attempt lo analogize liEOGs to
food stamps. Social Security hetu-llls, welfare
payments, and ntlu-r forms nl general purpose
governmental assistance to Inw-incotne Intni*
lies is unavailing, first, there is no evidence
that Congress intended the receipt of federal
money in this manner lo trigger coverage
under Title IX. .Second, these general assis-
tance programs, unlike student aid program-,
were not designed to assist colleges and uni-
versities. Thiid. educational institutions have
no control over, and indeed perhaps no knowl-
edge of, whether they ultimately receive fed-

1

itself. Title IX was patterned after
Title VI of the Civil Rights Act of
196-1, Pub L 88-352. 78 Slat 252, 42
USC 8§8200()d el seq. 11976 nnd Supp
VI |-12 USCS 88§ 20110(1 et seq.]. Can-
non v University of Chicago. 441 US
677, 684-685, 60 L Ed 2d 560. 99 S
Ct 1946 (1979); 118 Cong Rec 5807
(1972) (Son. Baylti. The drafters of
Title VI envisioned that the receipt
of student aid funds would trigger
coverage,'l nnd, since they approved
identical language, we discern no
reason to believe that the Congress-
men who voted for Title IX intended
a different result.

[11] The few contemporaneous
statements that attempted to give
content to the phrase "receiving

eral funds made available lo individuals un-
der general assistance programs, hut they
remain rice to opt out nf federal student
assistance programs. Fourth, individuals' eli-
gibility Tor general assistance is not lied to
uttendauce at an educational iu-tillit ion

Il. See. eg.. lilt Itep Nn. 551. 92d Cong. 1st
Sess 211 11972 'Supplemental Viewst; 117
Cong Itec 2007 119711 1Seii, l'olh; id . at 37778
37782 iRep. Quid: id., at 3X5I5'Rep Steiger’;
I1IR Cung 20295 1972 iltrp Rridk id. at
20297 tltep. I'ucinskii; id . at 20312 isialetn™-tn
of Isaac K. Heckest; id. tit 20315 Metier Itort
Kingman Hrewster. -Jr.; id., at 20321 iltep
Mitchell

15  See, eg., lilt Itep No. 911, 83th Cong.
Ist Sess 101-105 11913, lit) Cong ltec (»H
19t!l iScn. .McClellan). Appendix A to the
initial Title VI regulations identified several
programs making assistance available
thtmigh payments to students among those to
which the regulations applied, 29 Fed Reg
11598 10301 tIS.'Ol, as riid the version in
force when Title IX was enacted. 15 ('Fit pi
80. app A '1972' St- Hub Jones University v
1Johnson. 390 F Supp 597 'SC 1971L ail'd. 529
F2d 511 ifA-1 1975~ The current [i-1 nl pro-
grams covered by Title VI includes 11KOGs
nnd tiSl.s. 31 CFIt pt lot*, app A i|9M2'. and
Grove City's assumption tluit Ctutgiess would
hove excluded ItEOIi- Item cmeiage under
Title VI il the program had Incti "peralion.il
in 1901 is baseless.

527



U.S. SUPREME COURT RETORTS ~

Federal financial assistance,” while
admittedly somewhat ambiguous,
arc consistent with Senator Bayh’s
decimation that Title IX authorizes
lilt*  In Initiation or "nil aid that
comes through |h<< ttoprii'l nielli *{
Jhalth, Education, nnd Welfare."
117 Cong Rec 30108 (1971)." Such
statements by individual legislators
should not be given controlling ef-
fect, but, at least in instances where
they are consistent with the plain
language of Title IX, Senator Baylfs
remarks are "an authoritative guide
to the statute's construction." North
Haven Board of Education v Bell,
<156 US. at 527. 72 I, Ed 2d 299, 102
S Ct 1912. The contemporaneous leg-
islative history, in short, provides no
basis for believing that Title IX's
broad language is somehow inconsis-
tent with Congress’ underlying in-
tent. See also 20 USC § 109.1(a)(3) (20
USCS § 109.1Inl(3t).

[1g] Persuasive evidence of Con-
gress’ intent concerning student
financial aid may also be gleaned
from its subsequent treatment of
Title IX. We have twice recognized
the probative value of Title IX's

79 L Ed 2d

unique poslenactment history, North
Haven Board of Education v Bell,
supra, at 535, 72 L Ed 2d 299, 102 S
Ct 1912; Cannon v University of
Chicago, supra, at 387, n 7, 702-703,
hi) I, Er| ?.| non, Pt) R C| inifl, nnd
we do so once again. The Depart-
ment's sere discrimination regula-
tions made clear that "|s)cho!nr-
ships, loans, (and) grants ... ex-
tended directly to . students lor
payment to" nn institution consti-
tute federal financial assistance lo
that entity. *10 Fed Reg 2-1137 (19751,
see n 6, supra. Under the statutory
"laying before" procedure of the
(IOtiorol Education Provisions Act,
Pub L 93-380, 88 Stitt 507, as
amended, 20 USC § 1232(d>tll [20
USCS § 1232(d)(llj, Congress was af-
forded an opportunity to invalidate
aspects of tbe regulations it deemed
inconsistent with Title IX.[TThe reg-
ulations were clear, and Secretary
Weinberger left no doubt concerning
the Department's position thnt "Hie
furnishing of student assistance lo a
student who uses it at a particular
institution . . . [is] Federal aid
which is covered by the statute.""

1. Sec 117 Com* Hoc .10158-30150 (10711 grove City contends thnt Senator Ihiyli's

(Si'ii. MrGoveini; iit. at 39200 Htti'p. Erlen-
bnriii; 118 Cone Hoc 5811 II1)72i iSrn. llont-
senl. (trine City relics heavily nn n colintjuy
between Senators Unyh nnd Dominick:

"Mr. Dominick: The Senator is talking
about every program under DEW?

"Mr. Unyh: (et mo suggest that 1 would
imagine that nny person who was sitting at
the head of |IIEW]. administering the pro—
gram, would he reasonable and would use
only such leverage as was necessary against
the institution.

"It is unquestionable, in my judgment, that
t'lis would not he directed ut specific assis—
tance that was being received by individual
students, hut would lie directed at lire institu—
tion. and the Secretary would Ire expected to
list* goorl judgment as to how much leverage
to npplv, and whore it could best lie applied.””
117 Cong Itec 3010811!17D
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statement demonstrates nn intent to exclude
student nid from coverage under Title IX. We
believe thnt his answer 1is mnrc plausibly
interpreted ns suggesting that, although tir*
Secretary is empoweied lo terminate student
nid, lie probably would not need to do so
where leverage could I~ exerted by terminat—
ing other assistance. The students, of course,

always remain free to take their assistance
elsewhere.

17. Tlie statutory "laving before" procedure
nnd the actions taken by Congress pursuant
to it were more completely summarized in
Ninth Haven Hoard of Education v licit. -150
U§.12at 531-531, 72 kL Ed 2d 299. 102 S Ct
12,

18. Sex Discrimination Itegulatinns: Hear —
ings Define the Suhenmm nn Poslserondary
Education of the House Comm on Education
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Yet, neither House passed n disap-
proval resolution. Congress’ failure
in disapprove the regulations is not
dispositive, hut, its we recognized in
North llnven Board of Education v
Bell, sup)it, it) 533-53-1, 72 I, Ed 2d
299. 102 S CI 1912. It HImngly im-
plies that the regulations accurately
relied congressional intent. Congress
has never disavowed Ibis implication
and in fact has acted consistently
with it on a number of occasions.Il

[1h] With llte benefit of clear stat-
utory language, powerful evidence of
Congress' intent, and a longstanding

unit l.abor. 91th Cimc. Ist Sess 182 119751
11075 Hearings!. The .Secietnrv milled:

"Otlr view was that student assistance, as—
sistance that the Government furnishes, that
gees directly nr indirectly to an institution, is
Gmnrtmirnl aid iviihin the meaning nf title
IX If it is nut. there is nn easy remedy.
Simply tell us that it isnut We believe it is
and base our assumption nn that.” Id., at 1K]

19, Although "Congress has prnceeiled In
anenil 5901 when it has disagreed with
I1EW 3 interpielation of the statute.”" North
IImen Dnmd nl Eduealinn \ Di li, snpia, at
531. 72 1, Ed 2d 299, 102 S Cl 1912. it has
acquiesced in the Department®s longstanding
assessment or the types nf federal aid that
trigger rmerage undei Title IX to consider—
ing the 1976 Education Amendments, fur ex—
ample. Congress rejected nn iimeiidinent pro—
posed In Senator McClure lImt would have
defined federal financial assi-tanre as "assis..
tnnce received hv the institution diieetly fmni
the federal government.™ 122 Cong Itec 28111
11976" Senator 121l objected that the amend —
ment would remove horn the svope of Title IX
limits provided under tlo- DEOti piogtmtt and
pointed out that, "jwjhile these dollars are
paid to students they How through and ulti—
mately go lo institutions of higher education
... Id, nl 28115 Senator Hayli raised a
similar objection, id., at 28115-28116. mid the
ainemlmelil was rejected. Id. at 28117. See
nho id, at 28(113-28n|6 "treatment nf Hatfield
mui-iidmctiU

Ii i- al'ii significant that in 1976 Congress
enailed legislation clarity inu the intent id the

and coherent administrative con- |
struction or tbe phrase "receiving |
Federal financial assistance." we
have little trouble concluding that
Title IX coverage is not foreclosed '
lipcnuse h-deral funds are gruuleil to
(Jrove City’s slutlenls rather than
directly to one of the College's edu-
cational programs. There remains
the question, however, or identifying
tho "education program or activity"
of the College that can properly he
characterized as "receiving" federal
assistance through grants to some of
the students attending the College.1'

system nf records to accomplish n function of
lire Sccii tarv. t@li 1, 91-328. 52 0. 90 Slat
727. 21 USC &l070.vci |20 17SCS 5 1IfTn"e”)
This legislation responded lo concerns ov
pressed In "-durational institutions over "the
additional and unneii-s-niy administrative
burdens wliich would lie imposed upoo them
if fthey] were deemed “contractors S Itep
No. 951, 9-Itlt Cong. 2d Sess 3 t|976i. In sharp
Contrast. Congress has fail'll to respond lo
repealed requests by colleges in Grove City's
position for legislation exempting them ftnm
envernge under Title IX
The statutory autliorizallnn tor DEHGs.
moreover. lias been renewed llueo times. Put)
. 91-182, 5 129a", 91) Slat 2691; Puli 1. 95566.
52. 92 Slat 2MI2- Pub 1. 96-371 &IDSmi. 91
St.it 1101. Each time. Congress was well
nwnre nl the administrative inleiprctalii-n
under which surli grants were believed lo
trigger coverage under Title IX Tho history
of tinso re enactments makes dear (hat Con—
gress regards JIEOGs and other farms nl stu—
dent aid as a critical Miurco ol summit fur
educational in*tituti"iis See. e g . Itrauthnri-
/alion nl the Higher Kduruthm Act and De—
lated Measures; Healings Iti-lnre the Sub-
comm on Pnsisi-conil tty Eduealinn of tu*
House Comm on Eduealinn and Palmr, 96th
Cong, Ist Si». pt 3. 1t)"1979n Hel> Kordi. In
view ol Congress™ cnn-i"lenl lailun- lu mnenil
either Title IX nr tl- DEOG statute in a way
that would suppi-it Grove City"s aignment. we
leel lulls” justified in enneluiltng that "the
legislative intent lias been correctly dis—
cemed.”™ North Ilnven Doaul nl Eiliic.ilim v
Dell, supra, at 535. 72 L. Ed 24 299. 162 S Ct

Privacy Act to cinure that institution-* serv— 1912

ing ns payment agents tin- the 11EOG pingram
me nut cuni-idi-ied eonlrnrluis maintaining n

21. -luslice Sli~vi-lis" asseilimi that we n*-i'd
521
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(@b, 5) An analysis of Title IX's
language and legislative history led
us to conclude in North Haven
Hoard of Education v Bell, supra, at
f>38, 72 L Ed 2d 299, 102 S Ct 1912.
that "an agency's authority under
Title IX hath to promulgate regula-
tions and to terminate funds is sub-
ject to the program-specific limita-
tions or 88901 and 902." Although
the legislative history contains iso-
lated suggestions that entire institu-
tions are subject lo the nondiscrimi-
nation piovision .whenever one of
their programs receives federal assis-
tance, see 1975 Hearings 178 (Sen.
Ba\h>, we cannot accept the Court of
Appeals' conclusion that in the cir-
cumstances present here Grove City
itself is a "program or activity" that
may he regulated in its entirety.
Nevertheless, we find no merit in
Grove City's contention that a deci-
sion treating BEOGs as "Federal

not mul have no jurisdiction to decide this

question is pmvImi*. Title IX coverage is trig—
gered only when nn "education pinginm or

activity””is receiving federal aid. Unless such

a program can he and is identified, there is no

hosts tor"oidei ion the College lo execute an

Assurance of Compliance. The Court of Ap—
peals understood as much and ruled that the

entire College is the covered educational pro—
gram Until and unless that view of lhe stat—
ute is overturned, there will he outstanding

tin authoritaliie Court of Appeals™ judgment

that the certificate Grove City must ¢ “cute

tel,ites to the entire College nnd that wilheqt

such a certificate, the Department would be

entitled to terminate grants lo Grove City

Mudeuls.

Grove City asks to he relieved or (hat judg—
ment on th" grounds that mine of its educa—
tional programs is receiving any federal aid
and that if any of its programs is receiving
aid. it isOld) its administration of the 11KO0G
pingiam Grove City is entitled to have these
i-sues addressed, for otherwise it must deal
with the undisturbed judgment nf the Court
of Appeals (lull the oolite College issubject In

r>io
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financial assistance™ cannot he rec-
onciled with Title IX's program-spe-
cific language since BEOGs are not
tied to any specific "education pro-
gram or activity.”

[6n] If Grove City participated in
tite BEOG program through the
RDS, we would have no doubt that
the "education program or activity
receiving Federal financial assis-
tance” would not be the entire Col-
lege; rather, it would be its student
financial aid program.3 RDS institu-
tions receive federal funds directly,
but can use them only to subsidize
or expand their financial aid pro-
grams and to recruit students who
might otherwise he unable to enroll.
In short, the .assistance is earmarked
for the recipient's financial aid pro-
gram. Only by ignoring Title IX's
program-specific language could we
conclude that funds received under
tbe RDS. awarded to eligible stu-
dents, and paid back to the school

Federal oversight under Title IX. Even

though the Sectrimy hitsdumped his position

mul no longer ngrees with the expensive con—
struction nccorded the _statute hv the I'lift of

Appeals, it isstill nl odds with Grove City as

to the extent of the covered program: mul in

any event, its modified stance can hardly

overturn or modify the judgment Mow or

eliminate Grove City"s legitimate and sub—
stantial interest in having its submissions

adjudicated.

21. There is nn merit to Grove City"s argu—

ment that the Department may reguiale only
the administration of the I1JICOC. program.
Just ns employees who "work in nn eduealinn
program thnt receive|s| federal assistance."
North Ilnven Hoard or education v Hell, su—
pra. at ni0. 72 1. Ed X 2A10). 102 S Ct 1d12,
me protected under Title IX even if their
salaries are "not funded by federal money."
ibid , so also are students who paiticipale in
the Colleges federally assisted lin.-wi.il aid
program hut who do not themselves receive
federal funds protected against discrimination
on the basis of sex.

GROVE CITY COLLEGE v BELL
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when tuition comes due represent
federal aid to tbe entire institution.

(6b, 7, 0] We see no reason to
reach a diHot'ent conclusion merely
because Grove City lias elected to
participate in the ADS. Although
Grove City does not itself disburse
students’ awards, BEOGs clearly
augment the resources Ibat tbe Col-
lege itself devotes to financial nid.
As is true of the RDS, however, the
fact that federal funds eventually
reach the College's general operating
budget cannot subject Grove City to
institution-wide covornge. Grove
C'ily’s choice of administrative mech-
anisms, we hold, neither expands
nor contracts the breadth of the
"program or activity"—the financial
nid program—that receives federal
assistance and that may be regu-
lated under Title IX.

[2c] To the extent that the Court
of Appeals’ holding that BEOGs re-
ceived by Grove City’s students con-
stitute aid to tbe entire institution
rests on the possibility that federal
funds received by one program or
activity free up the College's own
resources for use elsewhere, the
Court of Appeals’ reasoning is dou-
bly Hawed. First, there is no evi-
dence that the federal aid received
by Grove City’s students results in
the diversion of funds Tram the Col-
lege’s own financial aid program to
other areas within the institution.3
Second, and more important, the
Court of Appeals' assumption that
Title IX applies to programs receiv-

ing it larger share of a school’s owr
limited resources as a result of fed
oral assistance earmarked for ust
elsewhere within the institution it
inconsistent with the program-spe
cilic nature of the statute. Most fed
oral educational assistance has eco
nomic ripple ell'ects throughout tin
aided institution, and it would bt
difficult, if not impossible, to deter
mine which programs or activitie:
derive such indirect benefits. Undei
the Couit of Appeals' theory, m
entire school would be subject
Title IX merely because one of it
students received a small BEOG ot
because one of its departments re
ccivrtl an earmarked federal grant
This result cannot he squared will
Congress' intent.

[2d) The Court of Appeals’ analog}
between student financial nid re
ceivod by an educational inslitutior
and nonenrmnrked direct grants pro
vidos a more plausible justificntim
for its holding, but it too is faulty
Student financial aid programs, wt
believe, tire sui generis. In neithei
purpose nor effect cap BEOGs bt
fairly characterized as unrestricter
grants thnt institutions may use fot
whatever purpose they desire. Tin
BEOG program was designed, no
merely to increase the total re
sources available to educational in
stitlitions, but to enable them ti
offer their services to students wht
had previously been unable to allort
higher education, It is true, o
course, that substantial portions o

22. Unlit [ilfl0, iiistltiilinns whose sHnb-ntsduring (lie must ri-iit pi*timl nf tlirm lisca

I.-evil vii HE()C!s mul other forms of assistance
were required to piovide assurance lhnt they
would "continue In spend nn 11Inii | own scliol-
niship nnd stndenl-nid piugrnmis|, hum
sources oilier IThim lunds received under (the
federal pmgiiimsl, not less lhnti lhe average
expenditure per year made lor that pillpn-c

Vidlls." 20 UKG (MIIS-V 110711 120 USFF
§ tOSHr). Thjs requirement wigs alien®d in tin
lidur.-ilion Amendment*! nf 1i"0. 1@l I, 00
071.5 intiiiin Smt 1ir1.20 t3C &|oop,-i»2
I"jn USt™S 5 |Oilpiii-2i]. mid nn lunger npplie-
to selnmls ivinee vitwleltls receive mill
11KOGs.

i 1
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tho BEOGs received by Grove City’s
students ultimately find their way
into the College's general operating
budget ;ind are used to provide a
variety ul services to the students
thrum'll whom the funds pass. How-
ever. wo have found no persuasive
evidence suggesting that Congress
intended that the Department’s reg-
ulatory authority follow federally
aided students from classroom to
classroom, building to building, or
activity to activity. In addition, as
Congress recognized in considering
tbe Education Amendments of 1972,
the economic eirect of student aid is
far different fiom the eirect of no-
nearmarked grants to institutions
themselves since the former, unlike
tbe latter, increases both an institu-
tion’s resources and its obligations.
See Pub I, 92-318, § 100Itnl, 86 Slat
3755, 20 USC § 1070c* (20 USCS
§ 10711c); S Rep No. 316. 92d Cong,
1st Sess 13 (1971); 118 Cong Rec
20331 (1972) (Rep. lJadillo). In that
sense, student financial aid more
closely resembles many earmarked
grants.

[2e] We conclude that the receipt
of IJEOGs by some of Grove City’s
students does not trigger institution-
wide coverage under Title IX. In
purpose and effect, BEOGs represent
federal financial assistance to the
College’ « vn financial aid program,
and it is that program that may
properlv be regulated under Title
IX.

v

[9]1 Since Grove City operates an
"education program or activity re-
ceiving Federal financial assistance,"
tbe Department may properly de-
mand that the College execute an
Assurance of Compliance with Title

532
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IX. 31 CFR §106.1 119821. Grove
City contends, however, that the As-
surance it was reipiesled lo sign was
invalid, both on its lace and as inter-
preted by the Department, in that it
failed lo comport with Title 11X’
program-specific character. What-
ever merit that objection might have
had at tbe time, it is not now a valid
basis for refusing to execute an As-
surance of Compliance.

The Assurance of Compliance reg-
ulation itself does not, on its face,
impose institution-wide obligations.
Recipients must provide assurance
only that "each education program
or activity operated by ... (them]
and to which this part applies will
be operated in compliance with this
part." 3d CFR § 10G.-I (1982) (empha-
sis added). The regulations apply, by
their terms, "to every recipient and
to each education propram or activ-
ity operated by such recipient which
receives or bcnclits from Federal
linancial assistance.” 34 CFR
§106.11 (19821 (emphasis added).
These regulations, like those at issue
in North Haven Board of Education
v Bell, 456 US 512. 72 L Ed 2d 299,
102 S Ct 1912 (1932), "conform with
tbe limitations Congres enacted in
88 901 and 902." Id., at 539, 72 |, Ed
2d 299, 102 S Ct 1912. Nor does the
Department now claim that its regu-
lations reach beyond the College’
student aid program. Furthermore,
the Assurance of Compliance cur-
rently in use, like the one Grove
City refused to execute, does not on
its face purport lo reach tho entire
College; it certifies compliance with
respect to those "education pro-
grams and activities receiving Fed-
eral financial assistance." See n 2,
supra. Under this opinion, consistent
with tbe program-specific require-
ments of Title IX. the covered educa-
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lion program is the College's finan-
cial aid program.

[3c, 10] A refusal to execute a
proper program-specific Assurance of
Compliance warrants termination of
federal assistance to (he student
financial aid program. The College's
contention that termination must bo
preceded by a finding of actual dis-
crimination finds nn support in the
language of §902, which plainly au-
thorizes that sanction to effect
"|clompliance with any requirement
adopted pursuant to this section."
Regulations authorizing termination
or assistance for refusal to execute
nn Assurance oT Compliance with
Title VI had been promulgated, 45
CFR 880.<l (1961), nnd upheld, Gard-
ner v Alabama, 385 F2d 801 (CAS
19671, cert denied, 389 US 1016, 19 L
Ed 2d 839. 88 S Ct 773 (1968), long
before Title IX was enacted, and
Congress no doubt anticipated that
similar regulations would be devel-
oped to implement Title iX. 118
Cong Rec 5807 (11)72) (Sen. Unyh).
We conclude, therefore, that tho De-
partment may properly condition
federal financial assistance on the
recipient's assurance that it will con-
duct (be aided program or activity in
accordance with Title IX and the
applicable regulations.

\%

[4b] Grove City's final challenge |
tin' Court of Appeals’ decision—tin
conditioning federal assistance o
compliance with Title IX infringi
First Amendment rights of the Co
lege and its students—warrants nnl
brief consideration. Congress is fri
to attach reasonable and unambigi
ous conditions to federal financi;
assistance that educational instill
tinns are not obligated to accept. 1
g., PcnnhursL State School & Hosp
tal v llalderman, 451 US 1, 17, 67
Ed 2d 691, 101 S Ct 1531 (1981
Grove City may terminate its parti
ipntion in the BEOG program an
thus avoid the requirements <
§ 901(a). Students affected by tbe IF
partment’s action may either tak
their BEOGs elsewhere or alien
Grove City without federal linanci;
assistance. Requiring GroVe City t
comply with Title 1X’ prohibition t
discrimination as a condition for i(
continued eligibility to participate i
tbe BEOG program infringes n
First Amendment rights of the Co
lege or its students.

Accordingly, the judgment of th
Court of Appeals is affirmed.

SEPARATE OPINIONS

Justice I’owcll, with whom Chief
Justice Burger and Justice O'Con-
nor join, concurring.

As | agree that the holding in this
case is dictated by the language and
legislative history of Title IX, nnd
tho Regulations or the Department
of Education, | join the Court's deci-
sion, | do so reluctantly and write
briefly to record my view that the
case is an unedifying example of
overzealousness on the part of the

Federal Government.

Grove City College (Grove Cit;
may be unique among colleges i
our country; certainly there are To
others like it. Founded more than
century ago in 1876. Grove City
an independent, coeducational lil
oral arts college. It describes itselfe
having "both a Christinn world vie*
and a fteedom philosophy." perreh
ing these as "interrelated." Join
Appendix, at A-22. At the time <

53
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(his suit, it had about 2,200 students
and tuition was surprisingly low for
a private college." Some 110 of the
College's students wore receiving Ba-
sic Educational Opportunity Urants
(BEOGs),1 and ‘M2 had obtained
Guaranteed Student Loans (OSLs).1
The grants were made directly to
the students through the Depart-
ment oT Education, and the student
loans were guaranteed by the fed-
eral government. Apart from this
indirect assistance, Grove City has
followed an unbending policy of re-
fusing all forms of government assis-
tance, whether federal, state or lo-
cal. It was and is the policy or this
small college to remain wholly inde-
pendent of government assistance,
recognizing—as this case well illus-
trates—that with acceptance of such
assistance one surrenders a certain
measure of the freedom that Ameri-
cans always have cherished.

This case involves a Regulation
adopted by the Department to imple-
ment §901(a) of Title IX (20 USC
8insiin) [20 USCS § IGHIIal]). It is
well to hear in mind what §901(a)
provides:

"No person in the United States
shall, on the basis of sex, be ex-
cluded from participation in, be
denied the benefits of, or be sub-
jected to discrimination under any
education program or activity re-
ceiving federal financial assistance

The sole purpose of the statute is to
make unlawful "discrimination” by
recipients of federal financial assis-
tance on tho "basis of sex." The

t. Yearly tuition litr IDRI for fee',
Tlnﬂ hoard was SI27I1 Petitioner's Iliivf at

2 Grove City Collece v Hell, fiMmi p Supp
531
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undisputed fact is that Grove City
does not discriminate—and so far as
tho record in this case shows—never
has discriminated against anyone on
account of sex. race, or national ori-
gin. This case has nothing whatever
to do with discrimination past or
present. The College therefore has
complied to the letter with the sole
purpose of §901(a).

As the Court describes, tlte case
arises pursuant to a Regulation
adopted under Title IX that autho-
rizes the Secretary to obtain from
recipients of federal aid an "Assur-
ance of Compliance" with Title IX
and regulations issued thereunder.
At the outset of this litigation, llte
Department insisted that by accept-
ing students who received BEOG

awards, Grove City's entire inslilu- '

lion was subject to regulation under
Title 1X. The College, in view of its
policies and principles of indepen-
dence nnd its record of non-discrimi-
nation, objected to executing this
Assurance. One would have thought
that the Department, confronted as
it is with cases of national impor-
tance that involve actual discrimina-
te would have respected the inde-
pendence and admirable record of
this college. But common sense and
good judgment failed to prevail. The
Department chose to litigate, and
instituted an administrative proceed-
ing to compel Grove City to execute
an agreement to operate all of its
programs and activities in full com-
pliance with all of the regulations
promulgated under Title IX—despite
the College’s record as an institution
that had operated to date in full

2r, 2r>«n\vn pti kikoi.

) )flt( Grove Cliiy College, supra. ftiltl I Rupp, at
N
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accordance with the letter and spirit
of Title IX. The Administrative Law
Judge who heard the case on Sep-
tember 15, 1978, did not relish his
task.

On the busis of tbe evidence,
which included the formal published
statement of Grove City's strong
"non-discrimination policy," he
stated:

It should also be noted that there
is not the sliphteft hint of any
Ilhihnv to comply with Title IX.
save tlv? refusal to submit an exe-
cuted Assurance of Compliance
with Title IX. 'lbis refusal is obvi-
ously a matter of conscience and
belief. J A, 94. (emphasis added)1

0 Administrative Law Judge fur-
.or evidenced his reluctance by em-
phasizing that the Regulations were
"binding” upon him. J. A. 95. Ho
concluded thnt tho scholarship
grants and student loans to Grove
City constituted indirect "federal
financial assistance,” and in view or
the failure of Grove City to execute
the Assurance, the Regulation re-
quired that the grants nnd loans to
its students must lie "terminated." J.
A., 96. The College and four of its
students then instituted this suit in
1978 challenging the validity of the
Regulations and seeking ? declara-
tory judgment.

The e(Tect of the Department’s ter-
mination of the student grants nnd
loans would not have been limited to
the College itself. Indeed, the most
direct effect would have been upon
tbe students themselves. Absent the
availability or . other scholarship
funds, many of them would have
had to abandon their college educa-

tion or choose another school. It w.t
to avoid these serious consequences
titat this suit was instituted. Tin
College prevailed in the Distric
Court but Inst in the Court of Ap
peals. Only after Grove City ha<
brought its case before this Court
did tbe Department retreat to it!
present position that Title IX npplic
only to Grove City's financial nil
ollico. On this nnrrow theory, tin
Department has prevailed, havini
taken this small independent col
lege, which it acknowledges has en
gaged in no discrimination what
ever, through six years of litigatioi
with the full weight of the fodera
government opposing it. | canno
believe thnt the Department will re
joice in its "victory.”

Justice Stevens, concurring i
part and concurring in tbe result.

For two reasons, | am unable t<
joint part Il of the Court's opinion
First, it is an advisory opinion un
necessary to today's decision, am
second, the advice is predicated oi
speculation rather than evidence.

The controverted issue in this lili
gation is whether Grove City Colleg*
may bo required to execute the "As
suranee of Compliance with Till-
IX" tendered to it by the Secretar
in order to continue receiving Ib
benefits of the federal financial assii
tance provided by the BEOG pri
gram. The Court of Appeals affirme
the District Court's decision the
Grove City is a "recipient” of I'cdori
financial assistance, and reversed it
decision that the Secretary could lit
terminate federal financial assi:
tance b'-cause Grove City refused t
execute (lie Assurance. The Com
today bolds tin part Il of its npinior

4. These limlinrs nf llu- Ailininistrntivc Law Jiiilce have net lieen ifiie-lii>nei|
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that Grove City is a recipient of
federal financial assistance within
the moaning of Title IX, and (in part
IVI that Grove City must execute
the Assurance of Compliance in or-
der to continue receiving that assis-
tance. These holdings are fully sulli-
cient to sustain the judgment the
Court reviews, as the Court acknowl-
edges by affirming that judgment.

In part 111 of its opinion, the Court
holds that Grove City is not required
to refrain from discrimination Oll
the basis of sex except in its finan-
cial aid program. In so stating, the
Court decides an issue that is not in
dispute. The Assurance of Compli-
ance merely requires that it comply
with Title IX "to the extent applica-
ble to it." See ante, a't , 79 L Ed
2d 52d. The Secretary, who is re-
sponsible for administering Title IX,
construes the statute as applicable
only to Grove City’s financial nid
program. All the Secretary seeks is a
judgment that Title IX requires
Grove to promise not to discriminate
in its financial aid program. The
Court correctly holds that this pro-
gram is subject to the requirements
of Title IX, and that Grove City
must promise not to discriminate in
its operation of the program. But,
there is no reason for the Court to
hold that Grove City need not make
a promise that the Secretary does
not ask it to make, and that it in
fact would not be making by signing
the Assurance, in order to continue
to receive federal financial assis-
tance. It will be soon enough to de-
cide the question discussed in part
11 when and if the day comes that
the Secretary asks Grove City to
make some further promise in order
to continue to receive federal finan-
cial assistance.

Moreover, the record in this case
506
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is far from adequate to decide the

question raised in part IlIl. See Con-
solidated Rail Corp. v Darrone, post.
at - , 79 L Ed 2d 568, 101 S Ct

. Assuming for the moment that
participation in the BEOG program
could not in itself make Title IX
applicable to the entire institution, a
factual inquiry is nevertheless neces-
sary as to which of Grove City's
programs and activities can be said
to receive or benefit from federal
financial assistance. This is the im-
port of the applicable regulation,
upheld by the Court today, ante, at

, 79 L Ed 2d 502, which states
that Title IX applies "to every recip-
ient and to each education program
or activity operated by such recipi-
ent which receives or benefits from
Federal financial assistance." 31
CFR § 106.11 (1982). The Court over-
looks the fact that the regulation is
in the disjunctive; Title IX coverage
does not always depend on the ac-
tual receipt of federal financial assis-
tance by a given program or activity.
The record does not tell us how im-
portant the BEOG program is to
Grove City, in either absolute or
relative terms; nor does it tell us
anything about how the benefits of
the program are allocated within the
institution. The Court decides that a
small scholarship for just one stu-
dent should not subject the entire
school to coverage. Ante, at , 79
L Ed 2d 531. But why should this
case be judged on the basis of that
hypothetical example instead of a
different one? What if the record
showed—and | do not suggest that it
does—that all of the BEOG money
was reserved for, or merely hap-
pened to be used by, talented ath-
letes and that their tuition pay-
ments were sufficient to support an
entire athletic program that would

GROVE CITY COLLEGE v BELL
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otherwise be abandoned? Would
such a hypothetical program bt cov-
ered by Title 1X?" And if this ath-
letic program discriminated on the
basis of sex, could it plausibly be
con; nded that Congress intended
that BEOG money could be used to
enable such a program to survive?
Until we know something about the
character of the particular program,
it is inappropriate to give advice
about an issue that is not before us.

Accordingly, while | subscribe to
the reasoning in parts I, I, and IV
of the Court's opinion, 1 am unable
to joint part IlI.

Justice Brennan, with whom -Jus-
tice Marshall joins, concurring in
part and dissenting in part.

The Court today concludes that
Grove City College is "receiving Fed-
eral financial assistance" within the
meaning or Title IX of the Education
Amendments of 1972, 20 USC
§ 1681(a) (20 USCS 8§ 1G81(a>|. be-
cause a number or its students re-
ceive federal education grants. As
the Court persuasively demonstrates
in Part Il of its opinion, that conclu-
sion is dictated by 'The need to ac-
cord (Title 1X] a sweep as broad as
its language,” ante, at , 79 L Ed
2d 526; by reference to tho analo-
gous statutory language and legisla-
tive history of Title VI of the Civil
Rights Act of 1961. ante, a't , 79
L Ed 2d 527; by reliance on the
unique postonactmcnt historv or Ti-
tle IX, ante, a t --------------- , 79 L Ed

I. Indeed, if wo are lo speculate about
hypothetical eases, why not consider a school
comparable lo die private institutions dis-
cussed in Ilium v Ynrelskv, 157 US 991, 79 I.
Ed 2d FM, 12 S Ct 2777 ij'ISgi. in which over
SIIKf of the patients received funds from pub-
lic sources.’ See id., at 1011 79 |, Ed 2d 591,
12 S Ct 2777. It is at least theoretically
possible lhat an educational institution might

2d 528-529; and by recognition of
the strong congressional intent thnt
there is no "substantive difiercnce
between direct institutional assis-
tance and aid received by n school
through its students,” ante, at .

1 , 79 L Ed 2d 526, 527, 529,
and nn 12-1-1, 19. For these
same reasons, however, | cannot join
Part Il of the Court’s opinion, in
which the Court interprets the lan-
guage in Title IX that limits applica-
tion of the statute to "any education
program or activity" receiving fed-
eral monies. By conveniently ignor-
ing these controlling indicia of con
gressional intent, the Court also ig
nores the primary purposes fat
which Congress enacted Title IX
The result—allowing Title IX cover
age for the College's financial ail
program, hut rejecting institution
wide coverage even though fedora'
monies benefit the entire College—
may be superficially pleasing U
those who are uncomfortable witl

' federal intrusion into private educn

tionnl institutions, hut it lias no re
lationship to the statutory scltetm
enacted by Congress.

The Court lias twice before hn>
occasion to ascertain tbe precis
scope of Title IX. See North Have
Board of Education v Bell, <156 U
512, 72 L Ed 2< 299, 102 S Ct 191
(1982); Cannon v University of Cli
cago, dIl US 677, 6(1 L Ed 2d 560, £

ke linnneed entirely by tuition, nnd thnt virl
nllv .til ir it students nl nn inslilutiun ecu
receive tt federal subsidy. Attain. | do n
supttesl Ibat (trove Citv Colleite is such i
institution, but | do suitttest that it is ii
proper lor tie- Coml to decide a ti-pal h-no -
tlu- basis ol hypothetical examples that o
selected lo suppntl a particular result

=
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S Ct 1946 (1979). In both cases, Hit?
Court emphasized tlte broad congres-
sional purposes underlying cnnct-
m>nl of the slInlute. In Cannon,
white holding Ihut Title IX confeiM a
private cause of action on individual
plaintid's. wo noted that the primary
congressional purpose behind the
statute was "to avoid the use of
federal resources to support discrim-
inatory practices,” and that this pur-
pose "is generally served by the stat-
utory procedure for the termination
of federal financial support lor insti-
tutions engaged in discriminatory
practices.” Id., at 701, 00 L Ed 2d
560. 99 S Ct 1946. In North Haven,
while holding that employment dis-
crimination is within the reach of
Title 1X, we expressed "no doubt
that 'if wo are to give (Title 1X| the
scope that its origins dictate, we
must accord it a sweep as broad as
its language.'" 456 US, at 521, 72 I.
Ed 2d 299, 102 S Ct 1912 t.jtloting
United States v Price, 333 US 787,
801 (19(36), 16 L Ed 2d 267, 86 S ClI
1152). And although we acknowl-
edged that an agency's authority
"both to promulgate regulations and
to terminate funds is subject to the
program-specific limitation of §8901
and 902," 456 US, at 538. 72 t, Ed 2d
299. 102 S CI 1912, we explicitly
refused to deline "program™ at that
lime, id., at 510, 72 L Ed 2d 299, 102
SCt 1912.

When reaching Hint question to-

1 There is much to cummenil the sugges-
tion. ninth* hv Justice Stevens, thnt Pnrl Il of
the (\'oint's opinion is no mure llian nn advi-
sory opinion, unnecessary to the resolution ot
this ense tintt unsupported hv nny factual
linding* mode helmv. See mile, p. - , T,
Ini Jil iciuicurring in port nnd rtnicunitig
in the result' lleennse the Court Inis not
limlod thnt suggestion, however, 1leel com
pelled to expii-s my view il the merits ol the
issue decided In the ('mill
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day," tha Court completely disre-
gards the bread remedial purposes of
Title IX that consistently have con-
trolled our prior interprctotions of
lliitt civil rights statute. Moreover, a
careful examination of the statute's
legislative history, the accepted
moaning of similar statutory lan-
guage in Title VI, and tlte posienact-
meat history of Title IX will demon-
strate that the Court's narrow defini-
tion of "program or activity" is di-
rectly contrary to congressional in-
tent.

A

The statute Ilint was eventually
enacted as Title IX bad its genesis in
separate proposals considered by llte
House and the Senate, in 1970 and
1971, respectively. In llte House, the
Special Subcommittee on Education,
under the leadership of Representa-
tive Edith Green, held extensive
hearings during the summer of 1970
on “Discrimination Against Wom-
en." See Hearings before the Special
Subcommittee on Education of the
House Committee on Education and
Labor on §805 of HR 16098, 91st
Cong. 2d Sess 119701 (1970 Hearings),
At that time, the subcommittee was
considering a package of legislation
that included a simple amendment
adding the word "sex" to the list of
discriminations prohibited by Title
VI of tlie Civil Rights Act of 1964, 42
USC §2000d (42 USCS §2000d|.1See

2 The prohibit™- sortion of Title VI pro-

vides thnt "|iij¢ person in the United Slides
shall, on the ground of rticp. color, or imtinnnl
origin, he excluded from pmlicipiition in. he
denied the benefits or. or he subjected tl
discrimination under nny progrnm nr activity
teeeiving 1Vdciel linnnrifil assistance." For
reasons explained inlra. « -—— CTil L Kd 2d
fill), the veisinn of Title IN that was eventu-
ally enacted by Congress i« for all lelevanl
purposes identical to this provision See ante.
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North Haven, supra, at 523 n 13. 72
L Ed 2d 299, 102 S Ct 1912: Cannon,
supra, nl 691 n 16. 60 |I. Ed 2d 560,
90 S CI 1910. Testimony olli-icd (lur-
ing those hearings, however, focused
on the evidence of pervasive sex dis-
crimination in educational institu-
tions.1 It therefore was not surpris-
ing that the version of the subcom-
mittee's proposal that was eventu-
ally passed by the full House was
limited in its application lo federally
assisted nlucnlinn programs or activ-
ities. See 117 Cong Rec 39248-39261,
39353-39351 (1971). Mure important
for present purposes, however, the
Ilouse-passed bill retained the over-
all format of the subcommittee pro-
posal, and therefore continued to
incorporate the "progrnm or activ-
ity" language and its enforcement
provisions from Title VI. Id., at
39361-393(35.

In the Senate, action began on
Title IX in 1971, when Senator Hayh
first introduced a Hour amendment
to tbo comprehensive education leg-
islation then being considered.
Amendment No. 398 to Higher Edu-

nt li. 1, 70 L Kd 2d 522 for tin- text of
Title IX.

;L Also during those hearings. n-picsi.oiln-
lives nf the executive brunch lirsl mixed ob-
jectinns nbmit the expansive rencli of tbe
proposal being considered by the siilicnmmit-
tee. Specifically, it was rioted hy witnesses
testifying om behalf of the Depnitment or
Health, Kducation. and Welfare that the pro-
posed legislation would apply to institutions
that were traditionally iimicoeduealional and
to facilities and services within an institution,
such ns dormitories or physical recreation
areas, thnt might properly be limited to one
sex. See, cu., 1070 Hearings, supra, nl O7i
(statement of Peter Mail head, Associate Com-
itlissinner fur Higher Kducalinni, See also id..
nt O7t (statement nf Frankie M Freeman,
Commissioner, US Commission ol Civil
Rights' To eliminate this alleged overreach-
ing, the Department nl Justice ullered its own
legislation that was recognized at the time as

ration Act of 1971, reprinted in 117
Cong Rec 30156 (19711. As then writ-
ten, Senator Haylt's proposal was
cleat ly intended to cover an entire
institution whenever any education
program or activity conducted hy
that institution was receiving fed-
eral monies. In particular, the
amendment exptcssly prohibited dis-
crimination on the basis of sex "un-
der any program or activity con-
ducted hy a public institution of
higher education, or any school or
department nf graduate education,
which is a recipient of Federal finan-
cial assistance for any education pro-
gram or activity." As explained hy
its sponsor, the amendment would
have prohibited sex discrimination
"hy any public institution of higher
education or any institution of grad-
uate education receiving Federal ed-
ucational financial assistance." Id.,
nt 30157.'

The 1971 amendment was eventu-
ally ruled nongermano, id., at 30115.
so Senator Unyh was forced to renew
his efforts during the next session.
When reintroduced, the amendment

far narrower in its roach timn tho suhrnmmit
Ire's proposal. Nonetheless, even with this
more limited scope, tbe ultcrlintirn ottered by
tbe ndmini J ration would have prohibited sex-
bused discrimination by n "recipient nf Fed-
eral financial assistance for any rduciition
program or activity." HU 5101, "2 Cong, 1st
Sess g 100IIni 110711, and would have covered
facilities nr services at educational instilu
tions thnt did not themselves receive direct
educational grants. See, eg.. 1070 Hearings,
supra, at O7H ‘testimony of Joriis l.emiard
Assistant Allot"ev (ieneral. Civil Itiglit.s livi
siciii. Tin* administration proposal was even
tiinlly rejected bv the lull House in lavor nl
Ihe bill lepoi'.ed hv Representative (iiron mill
her snlicommillee

¢l Pee also 117 Cong Iter HHW 11071 ("I
doubt very imich whether even one institu-
tion nf higher education today, piivale in
public, is n»l icceiving snuie Federal n-sis
Inure."l 'remarks el Sen Ikiyb'
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had boon modified lo conform in
substantial pari with (he version of
Tillo JX timt Imd been passed by the
llouse See 1|S ('mi/" Rec fiSR’l
iln,'L'i Tins change was apparently
madn lo ciiHinu ail.ipiimi ol lhu nil*
tidiseriminnlion provisions by Ibo
Conference Commillee that would
soon convene. See id,, at 5813 (re-
marks of Sen. Poll, principal Senate
Manager of the bill) ("As [Senator
Hayh] knows, i said to him oarlici
that 1 intended to support the posi-
tion he has advocated in conference
with, the House. Me has chosen to
Ininn the amendment before the
Senate now.'l. There is thus nothin#
to suggest that tbe Senate had re-
treated from tbe underlying premise
of the original amendment proposed
by Senator Hayh in 1971—that sex
discrimination would be prohibited
in any educational institution receiv-
ing Federal financial assistance. In-
deed, Senator Hnyli’s willingness to
conform the language of his amend-
ment lo the bill already enacted by
the Mouse proved successful, as Title
IX was approved by the Conference
Committee, see S Conf Rep No. 92-
798, pp. 221-222 (1972), and enacted
into law.

In sum, although the contempora-
neous legislative history does not
definitely explain the intended
meaning of the program-specific lan-
guage included in Title IX, it lends
no support to the interpretation
adopted by the Court. What is clear,
moreover, is that Congress intended
enforcement of Title IX to mirror
the policies and procedures utilized
for enforcement under Title VI.

5, Sec, oi:. ltd Com: Itcc 7101-7101 ilpiili
(r.m.irks nl Son. Jnilsi; M59-R3fil (remarks
of Sen, Fnstlmmli; 1,"L111 iremarks o' Sen
(stiro

C: Fit. ptf.. 110 Can# Hoc 7059 (19011 (re-

fill)
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"Title IX was patterned after Title
VI or the Civil Rights Act or 1961."
Cannon, supra, at Hi)l, fid |. Ed 2d
fittMm Dfi S ClI 1ypm. Except for the
sub.tilnllon o" the word "wx" in
Title IX lo replace the words "race,
color, or national origin™ in Title VI.
and for the limitation of Title IX to
"education" programs or activities,
the two statutes use identical lan-
guage to describe their scope. The
interpretation of this critical lan-
guage as it already existed under
Title VI is therefore crucial lo an
understanding of congressional in-
tent in 1972 when Title IX was en-
acted using the same language.

The voluminous legislative history
of Title VI is not easy to compre-
hend. especially when one considers
the emotionally and politically
charged atmosphere operating at the
time of its enactment. And there are
no authoritative committee reports
explaining the many compromises
that were eventually enacted, in-
cluding the program-specific limita-
tions that found their way into Title
V1. Moreover, as might be expected,
statements were made by various
Members of Congress that can be
cited to support a whole range of
definitions for tho "program or activ-
ity" language. For every instance in
which a legislator equaled the word
"program" with a particular grant
statute,l there is an example or a
legislator defining "program or activ-
ity" more broadly."

Without completely canvassing

murks of Sen. Pasture); 711(GL (IIfintks nT Sim.
I"asluioi; 7(1(17 imn.irks of Sen. liil.ic.lh,
8ri("7-Sii0S (remarks of Sens. SiiinMicis nnd
Allultl; 12714-1271S (icmarks of Son. limit,
plircyl; 12MIH  (sh.ilomi*nl of Son. Dirkscnl;
11Hi). 1*1111 ircmaiks nl Son Wilijnmsi
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several volumes of the Congressional
Record, | believe it is safe to say
that, hy including the programmatic
language in Title VI. Congress
nought to nllav fears nn the purl ol
ninny lcgiiilnlnrH thnt one isolated
violation of the statute's antidiscri-
mination provisions would result in
the wholesale termination of federal
funds. In particular, "Congress was
primarily concerned with two facets
of the termination power: the possi-
bility that nuncompiinnce in a sinr'e
school district might lead to termi-
nation of funds tn the entire state;
nnd the possibility that discrimina-
tion in the education program might
result in the termination of federal
assistance to wunrelated federally
financed programs, such as high-
ways." Comment, 11.8 U Pa L Rev
1113, 1119-1120 (1970) (foolnotes
omitted). Sec id.,, at 1110-1121. See
also 6.87 F2d 681. 697-698 (CA3
1982).

Hut even accepting that there is
some uncertainty concerning the
1961 understanding of "progrnm or
activity," we need not he overly con-
cerned with whatever doubt sur-
rounds the precise intent, if nny, of
the 88th Congress. For what is cru-
cial in ascertaining the meaning of
the program-specific language in-
cluded in Title IX is the understand-
ing thnt the 92d Congress had at the
time it enacted the identical lan-
guage. Cf. Cannon, supra, at 690-
698, 60 L Ed 2d 560, 99 S Ct 1916.
And there were two principal indica-
tors of the accepted interpretation of
the program-specific language in Ti-
tle VI that were available to Mem-
bers oT Congress in 1972 when Title
IX was enacted—the existing admin-
istrative regulations promulgated
under Title VI, nnd the available

judicial decisions that had alread}
interpreted those provisions.

The Title VI regulations first is
sued by the Depotintent of Health
Education, and Welfare during tin
1960'h. nnd remaining in effect tlui
ing 1972, could not have beei
clearer in the way they applied I>
educational institutions. See genet
ally 16 CFR Part 80 H972>. For ex
ample, 880 fidi explained the assut
nnces required from, among other
institutions of higher education tha
received Federal financial assistant'!

"Id I Assurances I'min instill.
linns. (1) in the case of any nppli
cation for Federal financial nssis
tance to an institution of highe
education (including assistance To
construction, for research, for
special training project. Tor a stt
dent loan program, or for an
other purpose), the assurance n
quiicd hy this section shall oxtcn
to admission practices nnd In :i
other practices relating to ih
treatment ofstudents.

"(2) The assurance required wit'
respect to an institution of highe
education, . insofar ns tlv* ni
surnnco relates to the institution’
practices with respect to ndmissiot
or other treatment of individual
as students, . . . or to the opporti
nity to participate in the provisio
of services or other benefits t
such individuals, shall bo applici
hie to the entire institution tinln
the applicant establishes, to tl
satisfaction of the responsible 11
partmeat vllicial. that the instill
lion's practices in designated pan
or programs of the institution in'
in no wav alfeet its practices i
tho profiiam of the institution ft
which federal financial assistant
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is sought, or tho beneficiaries nfor
Piiticipants in such progrnm Ifin
any such case thr assistance
sought is for the construction ofa
facility or part of a facility, the
assurance shall in any event ex-
tend to the entire facility nnd to
facilities operated in connection
therewith. "(Emphasis addl'd.)

A list of illustrative applications
I*"Mowed flint further demonstrated
the hroad scope of these regulations.
One of the illustrations was aimed
particularly at institutions of higher
‘duration:

"In n research, training, demon-
stration. or other grant to a uni-
versity for activities to be con-
ducted in a graduate school, dis-
crimination in the admission and
treatment of students in the grad-
uate school is prohibited, and the
prohibition extends to (he entire
university unless it satisfies the
responsible Department official
that practices with respect to
other parts or programs of the
university will not interfere, di-
rectly or indirectly, with fulfill-
ment of the assurance required
with respect to the graduate
school." Id., §80.5(c).”

It must have been clear lo the
"engross enacting Title X, there-
me, that the administrative inter-
eielation of that statute would fol-

7. Another illustration included in tite Dp-

eenriment 3 Title VI refiiilnliims referred ex-
"liritly lo federal monies granted to elemen-
myv and secondary sellouts:
in the IVderally-allected area proi‘minr. , , .
eor construction aid and for general support
I the operation nf elementary nr secondary
climls, or in programs for more limited sup—
port to such schools such as for the aopiisi-
"on of c<]iiijuncnl, the provision of vocational
tiralioti, or the provision ol guidance and
mnm-eling services, discrimination hy the re-

’12*

low a similarly expansive approach.
Nothing in the legislative history
suggests otherwise: and ”]ijt is al-
ways appropriate to assume that out-
elected representatives, like other
citizens, know the law.” Cannon, su-
pra, at 696-697, Hf) I, Kd 2d 560, 39
S Ct 19-16.

Nor were there any outstanding
court decisions in 1972 that would
have led Congress to believe that
Title VI was much narrower in
scope. The principal judicial inter-
pretations of Title VI prior to 1972
were announced by the United
Stales Court of Appeals for the Tilth
Circuit. In a school desegregation
case, lor example, the court ex-
pressly approved the Department's
desegregation guidelines, while not-
ing the hroad purposes underlying
the prohibitory section of Title VI.
United States v JeHorsou County
Board of Education, 372 F2d 836,
881-882 (CA5 19661, adopted on
banc, 380 1'2d 385 (CA5 1967) (per
curiam) (" 'The legality is based on
tbe general power of Congress to
apply reasonable conditions. . . . In
general, it seems rather anomalous
that the Federal Government shot,ld
nid and abet discrimination on the
basis of race, color or national origin
by granting money and other kinds
of financial aid.”") (quoting Con-
gressman Ccller). In another deseg-
regation case, tbe court noted that

ripimnt school district in any of itselementary
or secondary schools in the admission of stu—
dents. or in the treatment or its students in
nny aspect of the educational process, is pro—
hibited. In this and the following illustrations
the prohibition of discrimination in the treat—
ment of students . . . includes the prohibition
of discrimination among the students ... in
tho availability or use of any academic, dor—
mitory. eating, ii-cieatinnat, or oilier fecilities
of Ile gruntee or otlirr recipient.” 45 CI"It
£90.5SIhl (1972).
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Title VI "states a reasonable condi-
tion that the United Stales may at-
tach to any grant of financial assis-
tance and may onthree by refusal or
withdrawal of federal assistance.”
Bossier Parish School Board v
Lemon, 370 F2d 847, 852 ICA5 1967).
More significantly, the court went on
tn equate a local school system with
a "program or activity" receiving
federal aid, noting that the "School
Board accepted federal linancial as-
sistance in November 196*1, and
thereby brought its school system
within the class of programs subject
to the section 601 prohibition
against discrimination.” Ibid.

Finally, in Board of Public In-
stitution v Finch, 11-1 F2d 1068
(CAS 19691. the court spoke more
directly to the program-specific limi-
tation in Title VI. Although the
court refused "to assume . . . that
delects in one part of a school sys-
tem automatically infect the whole,"
id., at 107*1, and rejected the defini-
tion of the term progrnm offered by
the Department, id., at 1077, the
court also noted that “the purpose of
Ihe Title VI cutoir is best ellectunted
by separate consideration of the use
or intended use or federal funds un-
der each grant statute,” id., at 1078.
In particular, although "there will

., he cases from Ilime to time
where a particular program, within
n stale, within a county, within a
district, even within a school . . , is
effectively insulated Bom otherwise
unlawful activities," termination of
federal funds is proper "if they are
administered in a discriminatory
manner, or if they support a pro-
gram which is infected by a discrimi-
natory environment." lbid. To this
end, the court remanded the case lo
the Department for specific findings
oil the relationship, if any, between

the three types of federal grant
received hy the school system tied
eral aid for the education of cliildrei
from low-iiicome families, for suppli
mentary education centers, ami 5
adult educationl and the system'-
discriminatory practices.

In short, the judicial interpret;!
lions of Title VI existing in 1971
were either in agreement with the
expansive reach of the Department's
regulations. Bossier Parish, supra;
Jefferson County, supra, or sanc-
tioned a broad-based termination o
federal aid if the funded program;
were affected hy discriminatory prac
liccs, Finch, supra. See also Note, 5f
Geo LJ 325. 31-1-315 U966) (support-
ing Department's treatment of a
school district as an individual pro
gram). Cf. Lau v Nichols, -tit US
563, 568, 39 L Ed 2d 1. 91 S Ct 786
(197-1) (treating an entire school sys
tern or school district ns an "etluca
tional program"” under Title VP
Like the existing administrative reg
illations, therefore, they provide
strong support for the-view ilia-
Congress intended an expansive in
terpri'tntion of the program-specific
language included in Title IX. Be
cause Members of Congress "repeat-
ed!'!y] reler|cd| lo Title VI and it-
modes or enforcement, we are espe-
cially justified in presuming boll
that those representatives wen
aware of tlie prior interpretation o
Title VI and that that interprctatim
reflects their intent with respect t<
Title IX." Cannon, supra, nt 697-
698. 60 L Ed 2d 560. 99 S Ct 1916.

C

If any doubt remains about the
congressional intent underlying the
progrnm-spocilic language included
in Title IX, it is removed by tlte

513



¢« U.S. SUPREME COURT REPORTS

ii'iicjue postenactment history of tho
statute. "Although postennclment
developments cannot lie accorded
iln' w it ol contemporary logisla-
1Vo hletitry, we would he remiss if
v.f ignored these authoi Itnllve ex-
pulsions concerning llte scope nnd
purpose of Title IX. .. ” North
Haven, supra, at 555 72 L Ed 2d
299, 102 S Ct 1912 (quoting Cannon,
supra, at 087. n 7 Of) L Ed 2d 500, 99
S Ct 1910. See also ante, a t-------—--
.79 1, Ed 2d 528-529.

Regulations promulgated hy the
Department to implement Title IX,
hot It as proposed, 89 Fed Reft 22228
'197-11 and as finally adopted, >10 Fed
Reg 2d 128 (1975), included an inter-
pretation of program specificity con-
sistent with the view of Title VI and
with the congressional intent behind
Title IX outlined above. In particu-
lar, the regulations prohibited sex
discrimination "under any academic,
extracurricular, research, occupa-
tional training, or other education
program or activity operated by a
recipient which receives or benefits
Irom Federal financial assistance."
Id., at 2-11-10 (now codified nt 3-1 CFR

106.31 (1983)). Introductory re-
marks explained the basis for the
agency’s decision:

"IT)itle IX will be consistent with
the interpretation of similar lan-
guage contained in title VI of the
Civil Rights Act of 1964.

Therefore, an education program

79 L Ed 2d

or activity or part thereof oper-
ated hy a recipient of Federal
financial assistance administered
hy the Department will he subject
to lhe requirements of this regula-
tion If It receives or benefit!! from
such assistance.!-! This interpreta-
tion is consistent with the only
case specifically ruling on the lan-
guage contained in title VI, which
holds that Federal funds may lie
terminated under title VI upon a
finding that they ’are infected hy a
discriminatory environment.*" -10
Fed Reg, at 21128 (quoting Finch,
supra, <l1-1 F2d, at 1078-10791.

Thus, the agency charged with the
statute's implementation initially in-
terpreted the program-specific lan-
guage of Title IX in a manner con-
sistent with the view of Congress’
intent outlined above—to allow lor
application of (lie statute to an en-
tire institution if the institution is
comprised of education programs or
activities thnt receive or benefit
from federal monies.

Moreover, pursuant to §-131(d)(5)
of the General Education Provisions
Act, Pub L 93-380, 88 Stat 567, those
regulations were submitted to Con-
gress for review. As we explained in
North Ilaven, supra, at 531-532, 72
L Ed 2d 299, 102 S Ct 1912 (quoting
20 USC §1232(d)(1) {20 UsCs
§ 1232(d)(1)], this "laying before"
procedure afforded Congress an op-
portunity to disapprove any regtila-

8 In Nuith llnven, we concluded llml (lie|imiting construction mny have been unjusti-

v.urd "it" in this sentence refers to "education
program or activity" rather than "re(iigzient."
t-c. PS, at Sill n 30, 72 L Kd 2d 299, SCl
1912, Even with this limitini; construction,
however, the regulations still apply to any
"duration piopram or activity which "receives
**r benefits" from federal assistance In nny
""lit, given the Department's own interpreta-
tion nf the words cpiotod in the text, our
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fied. See IIKW Fact Sheet Accompanying Fi-
nal Tide IX Regulation Implementing Educn-
tion Amendments of 1972 nt 3 iJunc 1975 «
("Kxcrpt fur (lie specific limited exemptions
set forth below, the final regulation applies lo
all aspects of all education programs or activi-
ties of a school district, institution of higher
education, or other entity which receives Fed-
eral funds for nny of those programs.”!.
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tion that it found to be "inconsistent
with the Ac! from which it derives
its authority.” And although the reg-
ulations interpreting the program-
specific limitations ol Title IX were
explicitly considered by both Houses
or Congress, no resolutions of disap-
proval were passed by the Legisla-
ture.

in particular, two resolutions to
invalidate the Department’s regula-
tions were proposed in the Semite,
each specifically challenging the reg-
ulations because of the program-spc-
cificity requirements of Title IX. One
resolution would have provided a
blanket disapproval of the regula-
tions, S Con Res 46, 94th Cong, 1st
Sess (1975), premised in part on the
view that "|tlho regulations are in-
consistent with the enactment in
that they apply to programs or activ-
ities not receiving Federal funds
such as athletics and extracurricular

9. Thu sponsor id this second resolution

explained the basis lur his proposal to his
Senate colleagues:
"Ijhere is not a college athletic department
anywhere in tlu- enunlry that receives Fed-
eral funds. The intercollegiate athletics provi-
sions or the regulations are thus inconsistent
with the statute in that they impose u-ipiiic-
menls on college programs not receiving Fed-
eral assistance.

"lIEW attempts In surmount this obvious
inconsistency through recourse to semantics.
The statute clearly refers to programs receiv-
ing Federal nssisiance and the courts have
established that programs are in Tact separa-
ble Yet, IIEW argues, when pressed, (hut its
authority includes not only limsc actually
receiving Federal assistance Iml those which
indirectly hemtlit Iruin that assistance as well.
Thus, according In this tortious logic, college
football receives Federal assistance because it
may benefit indirectly Irom federally guaran-
teed student loans unrelated In athletics nr a
student athlete may use the school library
whose construction was assisted by Federal
funding. Needless tu say, this is a rather
slender reed upon which tu base a social
policy of this magnitude." 121 Cong Itec

activities.” 121 Cong Roc 17300 (re-
marks of Sen. Helms). The other
resolution was aimed more pnrticu-
Inily at (lie regulation of athletic
programs nnd activities not receiv-
ir-r direct federal monies, but also
was premised <n the program-spe-
cific limitations in the statute. See S
Con Res 52, 9-llh Cong. 1st Sess
119751.” Neither resolution, however,
was acted upon after referral to the
appropriate committee.

In the House, extensive hearings
were held hy two separate subcom-
mittees of the Committee on Educa-
tion and Lstbor. Of primary interest
are the six days of hearings held hy
the Subcommittee on Postsecondary
Kducati./ii to review the Depart-
ment’s regulations "solely to see il
they are consistent with the law and
with the intent of tbe Congress in
enacting the law." Sec Sex Discrimi-
nation Regulations: Hearings before

22911 U975i iremarks nf Sen. l.nxaltv

Despite this rhetorical Illinurish. Congress
bus consistently endorsed tlu- Deportment's
regulation or college .-ithMit" programs, nnd
indeed Inis nlliimuliudv requited such regain-
linns. See. eg.. Pub 1 93390, S811. 88 Slat
012 *19711P'Tlu  Sectetary shall piepare nnd
publish . . . proposed regulations implement-
ing the provisions of title IX . . . relating lo
the prohibition of sex discrimination in feder-
ally nssisted education programs which shall
include with tespect In intercollegiate nthlet-
its reasonable piovisinns considering the nr+
lute nf particular spoils  See also Urief Tar
Council 'if Collegiate Women Athletic Admin-
istrators ns Amicus Curiae 1 1> Cf. Haller v
Temple Huiversitv. 321 F Supp 53L (ED Pa
19811 idl'd. WH F2d 11 tCA't I9H2I. The opin-
ion for the Court, limited as it is to a college
thnt receives only ”|gtnil<t>l financial aid . . .
(that] is sui generis." mite, at — .79 1 Ed2X
531, obviously does not decide whether ath-
letic programs operated by colleges receiving
other forms of lederal financial assistance ate
within (la- much "I Till" IX ClI fisM F2d, at
15 n 5 «discussiii!! tin- many loims ol lederal
aid received by Temple University ami its
athletic departmeal'
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the Subcommittee on Postsecondary
Education of the House Committee
on Education and Labor, 9-11h Cong,
1st Sess, 1 (1975) (1975 Hearings)
(remarks or Rep. O'Hara). Among
the numerous witnesses testifying
about the programmatic reach of the
Department's regulations were Sena-
tor Unyh, the chief Senate sponsor of
the legislation, see supra, a t---—------
, 79 L Ed 2d 539-510, and
HEW Secretary, Weinberger. Both
strongly supported the scope of the
regulations as consistent with the
intent evidenced by the 92d Con-
gress in 1972. See, e. g., 1975 Hear-
ings, at 1(59-171 (statement of Sen.
Bayh); 178 (testimony of Sen. Bayh);
>138, -185 (testimony of Sec. Weinber-
ger); 487—188 (letter from Sec. Wein-
berger).10Specifically focusing on the
legal basis for the Department's reg-
ulations. the Secretary noted that

”[o]ne of the places you look for
guidance is in the interpretation
that the courts have given to simi-
lar statutes. Title VI, in the Finch
case, was interpreted in a way . . .
that programs that have any edu-,
cational value or any educational

10 See :tlso, eg., id., ill 90 (testimony of
Kathy Kelly, President, US National Student
Association’; 163-IGG (testimony of Itep.
MinUl; 187-191 (memorandum of American
l.aw Division, Library of Congtossl; 191-190
(memorandum of Center for National Policy
Review); 281-285 (statement of Norma Halfi‘,
Head. Education Committee, Women's Equity
Action Leaguel .185383 (testimony nf Dr.
Pei nice Sandler, Director. Project nn the Sta-
tus nnd Education or Women. Association of
American Colleges!, tint see, or., id., at 49
(testimony of Darrell lloynl. President, Ameri-
can Football Coaches Association!; 9899 (tes-
timony or John A Fuzak, President, National
Collegiate Athletic Association’; 231-232
(statement of Dallin 1. Oalts. President, Ilrig-
hain Yount: Universityl; 4(13108 (testimony of
Janet L. Kuhn'.

11, The Secretary specifically cited nnd
quoted from Rob Jones University v Johnson,
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meaning are the ones that are
covered regardless of whether the
Federal funds go specifically lo
those programs.

"In other words, if the Federal
funds go to an institution which
lias educational programs, then
the institution is covered through-
out its activities. That essentially
was the ruling with respect to
similar language in title VI, and
that is why we used this interpre-
tation in title 1X." Id., nt 481

Then, in a subsequent letter submit-
ted to tbe subcommittee, Secretary
Weinberger addressed the precise is-
sue posed by Grove City College in
this case:

"[1]r students attending an institu-
tion of higher education are re-
ceiving benefits under the various
Federal educational assistance
programs, then all of the institu-
tion's activities that are supported
by tuition payments of the stu-
dents can be said to be receiving
Federal financial assistance." Id.,
at 488 (emphasis in original).”

398 V Supp 597 (SC 19741, summarily till'd.
529 F2d 514 (CA4 1975), a decision interpret-
ing tlu* application of Title VI to n college
that enrolled students receiving veterans' ed-
ucational benefits. The court in Hob Jones
olfered several reasons to justify its linding
that the college's educational program was
receiving federal assistance:

"First, payments to veterans enrolled at ap-
proved schools serve lo defray the costs of the
educational program of the schools (hereby
releasing institutional funds which would, in
the absence or federal nssistnnce, he spent on
the student.. . .

"ISlecond. . . . the participation of veterans
who—hut for the availability of federal funds
—would not enter the educational programs
of the approved school, benefits the school by
enlarging tbe pool or qualified applicants
upon which it can draw for its educational
program.

GROVE CITY COLLEGE v BELL
79 I- Ed 2d 5IG

Despite the attention focused
upon, and tbe strong defense olfered
in support of, tbe programmatic
reach of the Department's regula-
tions at these hearings, the House
ollercd no formal resistance to the
regulations. Indeed, among the sev-
eral resolutions of disapproval intro-
duced in the House, only one di-
rectly mentioned this aspect of the
regulations, and this resolution was
not acted upon either by committee
or by tbe full House. HR Con Res
311, 91th Cong, 1st Sess (1975! (dis-
approving regulations that "would
apply to athletic programs and
grants which neither receive nor
benefit from Federal financial assis-
tance"); see 121 Cong Rec 19209
(19751.

Although the failure of Congress
to disapprove tho Department's reg-

"Finolly, . .. |glrnut programs frequently

use institutions ns conduits through which
federal funds or other nssistnnce pnss tn the
ultimate bonefieinries. Clearly. Title VI nt-
Inches to n recipient noting in thnt capacity.
.., Tho nlicred method of pnyment under
the current stututos (under which federal mo-
nies go directly tn the students] does not
chiingo tho nnture of the program or the basic
role of the schools participating in (he pro-
grnm. . . . |Tlhe nondiscrimii. tory participa-
tion of these schools is essentia if the benefits
of these statutes nre to How to beneficiaries
without regard lo race." Id., nt GO2-GO3 (foot-
notes omitted!.
The court niso explained thnt coverage of the
college's educational program was fully con-
sistent with the congressional purpose under-
lying Title VI. See id., nt fi(}4.

illations is not itself determinative,
it does "len(d| weight to the argu-
ment" that the regulations were con-
sistent with congressional intent.
North Haven, supra, at 531, 72 L Ed
2d 299, 1U2 S Ct 1312. Moreover,
"the relatively insubstantial interest
given the resolutions of disapproval
that were introduced seems particu-
larly significant since Congress has
proceeded to amend [Title IX] when
it has disagreed with [the Depart-
ment's] interpretation of the stat-
ute." North Haven, supra, at 531, 72
L Ed 2d 299, 102 S Ct 1912. Indeed,
those amendments, hy exempting
from the reach of Title IX various
facilities or services at educational
institutions that themselves do not
receive direct federal aid, strongly
suggest that Congress understands
the statute otherwise to encompass
such programs or activities."

nclivitie.s (if reasonable opportunities exist for
the opposite sex', and collegiate scholarships
awarded to "boaiily" pa;»anl winners. Pub .
94-482. 54 1-ini. ill) Slat 2231 (codified at 21
USC §1G81Uk7-9l [20 USCS 8§ IG3Da7 lili;
see 122 Cong Rec 2797927987 (t978>. Obvi-
ously, since none of these activities receive
direct federal support, these amendments
would have been superfluous unless Title IX
was otherwise to be applied to such Activities
when conducted hy educational institutions
receiving federal funds

Other congressional developments since the
issuance of the Department's regulations,
which have not resulted in amendments to
the statute, lend even more support to the
broader view or Title IX. After the Depart-
ment's final regulations went into oiled in
1975, for example, .Senator Helms introduced

12 In 1974, nTler the Department had pubamendments In Title IX which would have

lished its proposed regulations for Title IX,
the Congress excepted socin! friuviriilics and
sororities and voluntary youth service organi-
zations from (he statute's reach. Pub I. 93
583. §3(3), 83 Stat 1802 Icodilied nt 20 USC
SIfiRlINKOl 120 USCS § ICtUtnHGtji; sec 120
Cong Rec 41390413%4 U974l. Later, in 1970,
Congress provided statutory exemptions fur
activities related to Hoys/Uirls State/Nation
conferences, father-son or mother-daughter

defined "education programs and activities"
lo mean "only programs nr activities which
are an integral part nl Ihe required curricu-
lum of nn educational institution." S 2l4G,
8111, 94th Cong, 1st Sess 11975¢ see 121 Cong
Rec 23345 -23347 (1975. Nn action was taken
on the hill. Similarly, in 1978 Senator Mc-
Clure sponsored nn amendment lo define "ed-
ucation program or activity" as "such pro-
grams or activities as me curriculum ot grail-
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In cotlclusion, each of the factors
relevant to the interpretation of the
program-specificity requirements of
Title IX, taken individually or collec-
tively, demonstrates that the Court
today limits the reach of T:tle IX in
a way that was wholly unintended
hy Congress. The contemporaneous
legislative history of Title IX, the
relevant interpretation of similar
language in Title VI, and the admin-
istrative and legislative interpreta-
tions of Title IX since the statute’
original enactment all lead to the
same conclusion: that Title IX cover-
age for an institution of higher edu-
cation is appropriate if federal mo-
nies are received hy or benefit the
entire institution.

A proper application of Title IX to
the circumstances of this case dem-
onstrates beyond peradvcnlure that
the Court has unjustifiably limited
the statute's reach. Grove City Col-
lege enrolls approximately MO stu-
dents who utilize Basic Educational
Opportunity Grants (BEOGs) to pay
lor their education at the College.
Although the grant monies are paid
directly to the students, the Court
properly concludes that the use of

uation rnpiircnicnts of tlie institutions."
Amendment No 38!) to S 2857, 9ltlt Coiir, 2il
Scs< HiliGl; sec 122 Coiir Itec 2H13G I11SI7Gl.
This amendment was rejectrd in n recorded
tolr. Id., at 28147. finally, Iltg* 1)HIh Congress
Inis recently renllirmrd its commitment to
Title IX nnd tn tlin rcRulations originally
issued tliercunder. In particular, the House
passed (414-81 a resolution exprcssitiR its be-
lief that Title IX ami its regulations ".should
not bo amended ur altered in any manner
which will lessen the comprehensive covcrtiRe
of such statute in eliminntinR Render discrimi-
nation tliroiiRliout the American educnliiiiml

ftstem." 11 Ites 150, 1)8th Coiir, 1st Sess
Tpicil;  121)  Cuiir  Itec  11100Ms-111001)5,
TIIOI10-1UOIOI INov. Ili. 19831 See lilt Itep
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those federal monies at the College
means that the College "receives
Federal financial assistance' within
the meaning of Title IX. The Court
also correctly notes (hat a principal
purpose underlying congressional en-
actment ol lite BEOG program is to
provide funds that will benefit col-
leges nnd universities as a whole. It
necessarily follows, in my view, that
the entire undergraduate institution
operated hy Grove City College is
subject to the antidiscrimination
provisions included in Title IX.

A

In determining the scope of Title
IX coverage, the primary locus
should he on the purposes meant tu
he served hy the particular federal
funds received by the institution.
In this case, Congress has clearly
indicated that BEOG monies are in-
tended to benefit any college or uni-
versity that enrolls students receiv-
ing such grants. As the Court re-
peatedly recognizes, "[tjihc legislative
history of the [Education Amend-
ments of 1972] is replete with state-
ments evincing Congress' awareness
that the student assistance programs
established by the amendments

No. 98418 (1983). Sec nl-0 S lies 119 98th
Coup, 1st Sess 11983L Alter today's Court
decision, it will take another reallirmatinn nr
congressional intent, in Ilie form of g clarify-
ing amendment to Title IX, to ensure thnt tix*
original legislative will is no longer frus-
trated.

13 llernuse | believe that IEOG monies are

intended by Congress to benefit institutions ol
higher education in their entirety, | lintl it
unnecessary in this case to decide whether
Title IX's reach would he the same when
more targeted federal aid is being received by
nn institution, for such cases, it may he
appropriate to examine carefully not only the
purposes hut also the actual elleels of tlu*
federal monies received.

GROVE CITY COLLEGE v BELL
79 L Ed 2d 51G

would significantly aid colleges and
universities. In fact, one of the
stated purposes of the student aid
provisions was to ‘'provitl(o) assis-
tance to institutions of higher educa-
tion.” Pub L 92-318, § 1001ten1), 86
Stnt .'181, 20 USC § 1070(nl(5) (20

USCS § 10701anf) 11" Ante, at .79
L Ed 2d 527 (footnote omitted). See
also ante, at. --—--—-- , 79 L Ed 2d 520

(Title IX "contains no hint that Con-
gress perceived a substantive differ-
ence between direct institutional as-
sistance nnd aid received by a school
through its students"); n 13 ("stu-
dent aid programs ... were ..,
designed to assist colleges and uni-
versities"); n 19 ("The history oT (tin?
reenactments of the statutory autho-
rization Tor BEOGs) makes clear
that Congress regards BEOGs and
other forms of student aid as a criti-
cal source of support for educational

institutions"). «

In many respects, therefore, Con-
gress views financial aid to students,
and in particular BEOGs, as the
functional equivalent of general aid
to institutions. Given this undenia-
ble and clearly stated congressional
purpose, it would seem to be self-
evident that Congress intended col-
leges or universities enrolling stu-
dents who receive BEOGs to be cov-
ered, in their entirely, by the antid-
iscrimination provisions of Title IX.
That statute’s primary purpose, af-
ter all, is to ensure that federal
monies are not used to support dis-

criminatory practices. Cannon, su-
pra, nt 70i, 60 L Ed 2d 560. 99 S Ct
1916. z

Under the Court’s holding, in con-
trast, Grove City College is prohib-
ited from discriminating on the basis
of sex in its own "linnncial nid pro-
gram," hut is free to discriminate in
other "programs or activities" oper-
ated by the institution. Underlying
this result is the unstated and un-
suppnrtnble assumption that monies
received through BEOGs are meant
only to he utilized hy the College's
financial aid program. But it is un-
disputed that BEOG monies, paid to
the institution as tuition nnd fees
and used in the general operating
budget, ate utilized to support most,
and perhaps a!’, of the facilities and
services that together comprise
Grove City College."

The absurdity of the Court's deci-
sion is further demonstrated by ex-
amining its practical eirect. Accord-
ing to the Court, the "linnncial aid
progrnm" at Grove City College may
net discriminate on the basis of sex
because it is covered by Title IX, but
the College is not prohibited from
discriminating in its admissions, its
athletic programs, or even its vari-
ous academic departments. The
Court thus sanctions practices that
Congress clearly could not have in-
tended: for example, after today’s
decision. Grove City College would
be free to segregate male and female

14 Although .lustier Stevens properly notesral opiiiititiR luiilgct and too used to provide

thnt tlimn hove been no limlings of (net on
this particular point, see note, n | ------------- .
79 |, Eil 2l H)34-.n3li tronetirring in part nml
concurring in the resultl, even the Court is
forced to concrde tlu* obvious, see ante, nt
----------------- .M. Ed A1 (131:832 'It is true.
or course, that substantial portions of the
111-(Hs received by (irove City’s students ulti-
mately find their way into the College's gen-

a variety ol services lo thr sttideols through
whom the funds pw-v'i. The Court nonethe-
less ignoiis its own concession hy cinimiiir
that there is "no persuasive evidence" that
Congress intended in cover an entire inMilu-
tinn or higlier education in this situation. As |
explain in Pari Il hnwevtr. the evidence ol
congressional intent ™ ipiilo peisuasivc, If not
convincing,
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students in classes run by its mathe-
matics department. This would be so
even though the affected students
ini' nllonding the College with the
liMMit Itd ii'ni-'limre provided by fed-
eral funds. If anything about Title
IX were ever certain, it is that dis-
criminatory practices like the one
just described were meant to be pro-
hibited by the statute.

B

The Court, moreover, does not
oiler any defensible justification for
its holdinf First, the Court states
that it has "no doubt” that BEOGs
administered through the Regular
Disbursement System (RDS) are re-
ceived, not by the entire College, but
by its financial aid program. Thus,
the Court reasons, BEOGs adminis-
tered through the Alternate Dis-
bursement System (ADS) must also
he received only by tin financial aid
program. The premise of this syllo-
gism, however, simply begs the ques-
tion presented; until today's deci-
sion, there was considerable doubt
concerning the reach of Title IX in a
college or university administering
BEOGs through the RDS. Indeed,
the extent to which Title IX covers
an educational institution receiving
BEOGs is the same regardless of the
procedural mechanism chosen by tho
College lo disburse the student nid.
With this argument, therefore, the
Court is simply restating the ques-
tion presented by the case.

Second, the Court rejects the no
tion that the federal funds disbursed
under tbe BEOG program arc re-
ceived by tlu- entire institution be-
cause they effectively "free up" the
College's own resources for use by
all programs or activities that, are
operated by Grove City College. But
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coverage of nn entire institution that
receives BEOGs through its students
is not dependent upon such a theory.
Instead, Title IX coverage for the
whole undergraduate institution at
(hove City College Is premised on
the congressional intent that BEOG
monies would provide aid for the
college or university ns a whole.
Therefore, whatever merit the
Court’s argument may have for fed-
eral monies that are intended solely
to benefit a particular aspect or an
educational institution, such as n
research grant designed to assist a
specific laboratory or professor, see n
13, supra, the freoing-up theory is
simply irrelevant when tho federal
financial assistance is meant to ben-
efit the entire institution.

Third, the Court contradicts its
earlier recognition that BEOGs are
no different from general nid to a
college or university hy claiming
that "student '’-viiicinl aid programs

. are sui generis." Ante, nt --——-- ,
79 1, Ed 2d foil. Although this as-
sertion serves to limit severely the
effect ol the Court’s holding, it is
wholly unexplained, especially in
light of the forceful evidence of con-
gressional intent to the contrary.
Indeed, it would be more accurate to
say that financial aid for students is
the prototypical method for funnel-
ing federal aid to institutions of
higher education.

Finally, although not explicitly of-
fered as a rationale, the Court’s
holding might be explained hy its
willingness to defer to the Govern-
ment’s position as it lias been repre-
sented lo this Court. But until the
Government filed its briefs in this
case, it had consistently argued that
Title IX coverage for llte entire un-
dergraduate institution operated by

GROVE CITY COLLEGE v BELL
79 L Ed 2d 5165

Grove City College was authorized
by the statute. Sec ante, at nn 10,
20. The latest position adopted hy
the Government, irrespective ol the
motivations that might underlie this
recent change, is therefore entitled
to little, if any, deference. Cf. North
Haven, supra, at nn 12. 29 (defer-
ence not appropriate when "(here is
no consistent administrative inter-
pretation of the Title IX regula-
tions"). The interpretation of stat-
utes ns important as Title IX should
not he subjected so easily to shifts in
policy hy the executive branch.

1l
In sum, the program-specific lan-

guage in Title IX was designed i
ensure that tho reach nf the statu*
is dependent upon the scope of fc-
oral financial assistance provided i
uu institution. When that linnnci.
assistance is clearly intended |
serve as federal aid for the entii
institution, lhe institution as
whole should be covered by the stn
tile’s prohibition on sex discrimin
tion. Any other interpretntio
clearly disregards the intent of Co
gross and severely weakens the a
lidiscriminatioii provisions includi
in Title IX. I therefore cannot join i
Part 111 of the Court's opinion.



High court s decision deals a big
blow to other civil-rights laws

By Cecelia Goodnow

P-I Reporter

When the U.S. Supreme Court
limited the scope of Title IX last
year, the decision was a major
blow to three other civil rights
laws that bar discrimination based
on race, physical handicap or age.

InjGrove City College vs. Bell,
the fygh court ruled that schools
and colleges are required to elimi-
nate, sex bias only in specific
departments or programs that
receive federal aid.

Previously, federal officials as-
sumed. that the sex-bias law —
Title IX of the Education Amend-

ments' of 1972 — covered the
entire, einstitution, and that aid
couUJ.be cut even if a program

that didn’t receive federal funds
was biased.

By implication, the decision
also struck at three other laws
with similar wording, including
Title VI of the Civil Rights Act of
1964, the Age Discrimination Act
of 1975 ana Section 504 of the
Rehabilitation Act of 1973.

Major upset

Leslie R, Wolfe, executive di-
rector'-of the Project on Equal
Education Rights (PEER), said
the decision is a major upset for
civil rights.

A ,recent PEER report con-
cluded that the high court decision
“affects almost every recipient of
federal funds, including hospitals,
correctional facilities, airport au-
thorities, state highway depart-
ments," municipal utilities and
county school systems.”

According to the report, the
ruling would allow a wide assort-
ment of discriminatory practices
to flourish. PEER charges, for
instance, that a public high school

receiving only federal vocational
education funds could bypass the
Civil Rights Act of 1964 and allow
“racially separate science clubs,
debate teams and glee clubs be-
cause these extracurricular pro-
grams and activities do not receive
direct federal financial assistance.”

Similarly, PEER states, “If a
hospital has one maternity ward
where none of the doctors accept
Medicaid patients, the hospital
could argue that that ward is not
covered by Title VI and could
exclude black or Hispanic patients
or provide inferior treatment to
patients in that ward.”

Helen Remick, affirmative ac-
tion officer at the University of
Washington, agrees with PEER’s
interpretation.

“l am very concerned about
the Grove City decision and think
it has a great deal of room for
backsliding (in civil rights enforce-
ment). | think it’s appalling and |
think its not received enough
publicity."

However, Sen. Slade Gorton,
R-Wash., scoffed at PEER’S
charges, saying they’re “not even
remotely true."

Gorton is backing a bill intro-
duced by Senate Majority lveader
Robert Dole that would correct.
Tide I1X but not the other three
laws, except as they apply to
education.

Gorton said there are adequate
remedies, including state laws,
that would prevent the kind of
wholesale discrimination cited in
the report.

Gorton’s Republican colleague,
Sen. Dan Evans, said, however,
that the Dole bill is “an incom-
plete response to the implications
of the Grove City case."

Evans is co-sponsor of the Civil

Rights Restoration Act of 1985,
which tries to clarify the language
in all four laws. The bill is
supported by the Leadership Con-
ference on Civil Rights, a coalition
of 165 national organizations re-
presenting minorities, women, la-
bor and religious groups.

Although the court decision
was aimed specifically at an edu-
cation case, Evans said it had an

equal effect on the related civil
rights laws.
The Justice Department al-

ready is applying the Grove City
College derision to all the laws in
question, said John Wilson, assis-
tant director of public affairs for
the U.S. Justice Department.

“Yes, we do consider them all
program-specific now," he said.

The Justice Department, how-
ever, supports the narrower Dole
bill on the grounds that the Civil
Rights Restoration Act of 1985
goes beyond the original intent of
those laws and gives the federal
government too much power.

Although Evans is concerned
about the high court decision, he
disputes the examples of potential-
ly legal discrimination cited in the
PEER report.

Similar bill died

“l think what they’re doing is
overstating the case, just as the
(Reagan) administration is under-
stating the case,” he said.

Uncertain how the bill will
fare, Evans said, “I’'m sure a bill
like (this) will be fought against
very hard."

A similar bill
Senate last year.

Gorton said the final outcome
probably will Le a compromise
that clarifies all the laws in
question without broadening the

died in the
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original scope of those laws.

Even if Congress fails to cor-
rect the laws, Washington resi-
dents are protected by strong state
civil rights laws, said Refemell
Thompson of the Washington Hu-
man Rights Commission, who add-
ed, “We have one of the better
laws in the country.”

Seattle Post-Intelligencer. Tuesday. May 7,1985 C3

Even so, the national scene is
still important, the UW"s Remick
contends.

"You could get in a car acci-
dent in another state and be
refused admission to a hospital. Or
you could try to go to school in
another state and be denied ad-
mission.”

Whatever the outcome of the
two bills now in Congress, Remick
said the Grove City College case is
a warning against complacency.

“The real lesson of Title IX is
that the gains in civil rights are
very fragile, easily taken away,”
she said.
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Even so, the national scene is
still important, the UW’ Remick
contends.

“You could get in a car acci-
dent in another state and be
refused admission to a hospital. Or
you could try to go to school in
another state and be denied ad-

mission.”

Whatever the outcome of the
two bills now in Congress, Remick
said the Grove City College case is
a warning against complacency.

"The real lesson of Title IX is
that the gains in civil rights are
very fragile, easily taken away,”
she said.

irks owners 0

“The next thing you know,
somebody will be charging you for
the moonlight, and if you don't
pay, they’ll shut thnt off. too!”
said Margaret Bull of Kent yester-
day, responding to Home Box
Office pay TV's plan to scramble
its signal to home satellite dishes
|starting this fall.

HBO says it has invested $100
million in a system to scramble
HBO and Cinemax signals, now
received free by home satellite
dish owners. HBO says owners will
have ample opportunity to buy a
decoder box for about $395 and
sign up for HBO and Cinemax for
about $12.95 a month each, about
what cable customers now pay for
the services.

"It’s not fair,” Bull said.
“They have no right. They don’t
own the heavens."

She and her husband, Jack, are
elderly, retired and live on a fixed
income. Margaret Bull is handi-
capped, and she said the satellite
dish is her window on the world.
She’ll miss HBO and Cinemax but
says she’ll live without them.
They have too many reruns, any-
way, she says.

Like the majority of home
satellite dish owners, Margaret
Bull lives in an uncabled area, a
spot in Kent between two TV
transmitters where ordinary TV
reception is terrible.

Many are irate

W hat really irks her is that, for
0 years, she has been trying to
et area cable companies to run
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own pockets, said George Fitzsim-
mons of Pacific Satellite Systems,
a seller of home satellite dishes.

Home TVROs (the industry
term for television receive-only
equipment) give people another
choice, and he doesn't think
HBO's plan to scramble two sig-
nals will hurt sales.

Arden Tyler, general manager
of Seattle’s Viacom Cablevision,
worries that HBO’ move is “not
consumer-fr'andly” and may make
enemies for .ocal cable firms.

He said people with TVROs
receive more than 100 channels.
He wonders what the incentive
wall be for them to pay nearly $400
for a descrambler box and a
monthly fee to get just two
channels, although HBO spokes-
man Bob Gold said several other
pay TV services — including the
Disney Channel, ESPN, the Movie
Channel and all three networks —
also say they plan to scramble
their signals soon.

TVRO owners receive previews
of network shows not intended for
broadcast, as well as 7 p.m.
broadcasts of “The Tonight
Show" without commercials.

Cable profits falling
"

f satellite dishes

first time, while still protecting
the company’ signals from theft.
But Fitzsimmons thinks the move
is a way for HBO to increase
profits at a time when the cable
market is flattening out.

Cable profits are falling, Fitz-
simmons said, because, in the city
of Los Angeles alone, HBO loses
more revenue than rhe number of
all TVROs combined. Fitzsim-
mons, who is an electrical engineer
with Boeing Aerospace, said the
sophistication of cable companies’
protective coding systems is so low
that bootleggers with some electri-
cal expertise can easily steal sig-
nals.

And, he said, so many smaller
cable companies don’t pay their
HBO bills that HBO "has a great
big gushing hole in the bottom of
their bucket.” Fitzsimmons sees
this scrambling move as a way of
plugging that hole. With the
scrambler, HBO can cut off a cable
company for non-payment.

Refusing to pay

HBO’s Bob Gold said the
flattening of the cable market is
no secret, but said even attracting
800,000 TVRO owners as potential
paying cable customers wouldn't
make HBO a profitable venture.
At best, the system would break
even.

He admitted there are cable
companies taking and distributing
HBO's signal but refusing to pay
for it, challenging, “What are you
going to do? Arrest us?"

Scrambling would allow HBO

to cut those companies off. But
P,nIH-<:niH nwnu “nhlr. nnnratcBL.



