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FLORIDA
State Action: Speaker Pro Tern Steve Pajcic introduced a bill in December
1983 calling for state funds, including pension?, to be divested over a

three-year period from banks and corporations operating in South Africa.
The bill passed the Retirement Personnel Collective Eargaining Conmittee
and is awaiting action by the House Appropriations Ccnmittee.

GEORGIA

State Action: Representatives Tyrone Brooks, Betty J. Clark and J.C.
Daugherty introduced House bill 1202 on January 18, 1984. The bill
prohibits public retirement systems funds from being invested in banks
operating 1in or dealing with South Africa.

Senators Julian Bond, Horace E. Tate and David Scott introduced Senate
bill 543 on February 9, 1984. The bill states that no state funds shall be
invested or deposited in any financial institution which has outstanding
loans to South Africa. Both bills are awaiting action.

ILLINOIS

State Action: On April 4, 1984, more than 200 representatives of trade

unions, churches and community organizations visited Springfield to lobby
on behalf of a divestment bill introduced by Representative Carol Moseley
Braun and co-sponsored by the House Speaker, Representative Michael
Madigan. Bill 569 prohibits the investment of state funds in banks making
loans to South Africa. The bill has passed out of committee and is now
before the House for final passage, but voting has been postponed. South
African government officials and U.S. corporations have lobbied strongly

against the bill.

INDIANA

State Action: Representative William Crawford reintrcduced a bill to remove
corporations investing in South Africa or Namibia from the list of approved
investments for state and local funds. The bill was not heard this year.
Representative Crawford is organizing a stronger coalition for the 1985
legislative session with church, wunion and civil rights organizations.
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State Action: On April 20th, the lowa legislature passed an Appropriations
Bill with an amendment requiring that the lowa Public Employee Retirement
System Investment Board make no future investment of state pension funds 1in
banks and companies dealing with South Africa. The amendment further
requires the Investment Board to vote their stock at shareholders meetings
against investing in apartheid. The amendment was introduced by Senator
Charles Bruner, Chairman of the State Investment Board. The bill is
awaiting the governor™s signature. This success follows initiatives taken
by Senator Thcmas Mann and Representative Michael Connolly which were
narrowly defeated in Conmittee.

KANSAS

State Action: Representative Norman Justice reintroduced House bill 2880 on

February 22, 1984. There have been hearings in the House Conmittee on
Pensions, Investments and Benefits but there was no action taken.

MARYLAND

State Action: Senator Clarence M. Mitchell 111, president of the National

Black Caucus of State Legislators introduced a divestment bill on March 14.
As amended, the bill would prohibit future investments 1in South Africa and
it was passed in the Senate. At the same time, Delegates Howard P. Rawlings
and Wendell Phillips had introduced a similar bill in the Assembly. On
April 9, the last day of the session, the Assembly voted the bill down. It
is expected to be reintroduced next year.

MICHIGAN

State Action: House bill 4516, sponsored by Representatives Perry Bullard
and Virgil C. Smith, Jr. and modeled on the comprehensive Massachusetts
legislation, is held up in the Retiranent Fund Conmittee. Representative

Smith is working out an agreement with the treasurer which will get the
bill out of committee and bring it before the legislature.

MINNESOTA
State Action: Senator Allan Spear and Representative Randy Staten
reintroduced divestment legislation in both the Senafe and the House. The

bills prohibit "future investments of funds by the State Board of Investment
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in corporations and banks that do business in South Africa and Namibia.
There were hearings in the House and Senate on March 12, 1984. Corporations
bussed in retirees to protest the bill. A vote was postponed

until later 1in the session.

NEBRASKA

State Action: On April 9, the Nebraska legislature passed a divestment bill
by a vote of 29-19 that will take effect”®as”of~January.1,7.1987. The bill
calls for the".afyestireriCoffJ*nsfch . 00" not""".
meet" *"the ""higHes~t!A" Principleslin 1980, rNebr~ska 7
passed a divestment"resolution introduced by Senator Ernest Chambers. Since
then, Senator Chambers has been working to make the resolution binding.

NEW JERSEY

State Action: Assemblynan Willie B. Brown introduced Assembly bill 1309 on
February 23, 1984. The bill requires divestment of state pension funds from
companies doing business in South Africa. The bill is pending in the
Assembly State Government Committee, and is co-sponsored by the House
Speaker Alan J. Karcher.

In other action, Senator Wynona M. Lipman reintroduced Senate Joint
Resolution #16 on January 23, 1984. The resolution <calls upon the
government of South Africa to rescind its apartheid policy. The Resolution

is pending in the Senate State Government Conmittee.

NEW YORK

State Action: On January 13 and 17, the Assembly Banking Committee held

hearings in New York City and Albany on divestment bills introducedby
Assemblyman Herman D. Farrell,Jr., who 1is chairman of the committee. The
bills call for an end to the investment of public funds in banks and
corporations dealing with South Africa and are still pending before theNew

York Assembly. Since the hearings, meetings attended by representatives of
trade unions, <churches and community organizations were held in Syracuse

and New York City to formulate strategies to support these bills. The New
York State Council of Churches has voted to support divestment legislation
and to work for its passage. The legislature is expected to start

considering these bills after the Easter recess.

City Action: New York City: Council Member Ruth Messinger has introduced a
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bill in the City Council which would prohibit the city from accepting bids
from companies having operations in South Africa and prevent the city fronm
purchasing any South African product. The bill known as "Intro. 619" 1is co—
sponsored by City Council president Carol Bellamy and 10 other Council
monbers. Hearings will be held.

In a separate action, several trustees of the New York City pension
system are discussing a strategy for divesting the pension fund system fronm
corporations and banks operating 1in South Africa. The fund has over $8
billion in assets.

OHIO
State Action: Senator William Bowen, chairman of the Senate Finance
Committee introduced divestment legislation. The bill passed out of

committee and is awaiting a hearing on the Senate floor.

City Action: Cleveland: On March 12, the county of Cuyahoga which 1includes
the <city of Cleveland passed a unanimous binding resolution sponsored by
Commissioner Timothy Hagan calling on the County Investment Advisory Board
not to invest its taxpayers® funds in banks dealing with the Government of
South Africa.

PENNSYLVANIA

State Action: Senator Freeman Hankins and Speaker of the House, Leroy Irvis
have introduced bills in their respective houses to divest pension funds
from banks and corporations dealing with South Africa. Both bills are still
pending.

RHODE ISLAND

State Action: Senator David Carlin introduced new divestment legislation
which was referred to the Senate Corporation Committee on February 29,
1984. On March 23, 1984, the Senate voted to transfer the bill to the
Senate Finance Committee. No action has yet been taken.

WISCONSIN

State Action: Bill834 introduced by Assemblywoman Marcia Coggs, prohibits
public funds from being invested by the State Investment Board in~
corporations doing business in or with South Africa. It was heard on
February 21, 1984 by the Committee on Government Operations. The bill is
still pending.
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WASHINGTON, D.C.

For the first tinme, the U.S. Congress had the opportunity to debate
divestment legislation when a divestment bill passed unanimously by the

D.C. City Council, came before the House District Conmittee for approval.
As expected, Congressman Phillip Crane, a long-time supporter of South
Africa, introduced a resolution to block the D.C. bill. Hearings were held
on Crane"s resolution and witnesses, including a financial "expert"” who
claimed that D.C. would "lose millions™ by divesting, were called to
testify. However, the House District Committee voted on February 14 by an

overwhelming and bipartisan margin of 10-2 for the D.C. pension funds to be
divested.

Prepared by: Nicholas Gouede

New Publications Available:

The South Africa Fact Sheet summarizes in four pages of
facts and graphs the irrealities of life under the racist apartheid
system and key facts about US economic involvement.S.30 each,
$.15 over twenty.

Southern Africa Film Guide is a compendium of recent films
available with brief narratives and listings of distributors and
prices. $1.CO

Economic Disengagement and South Africa: The Effectiveness
and Feasibility of Implementing Sanctions and Divestment is a
thorough review of the arguments 1in a 34 page article for a

prestigious law journal published by Georgetown University, "Law
and policy in International Business."™ Written by ACOA Executive
Director Jennifer Davis, Research Director Gail Hovey and

consultant James Cason. $2.00

These may be ordered by photocopying this sheet and
returning with payment to The Africa Fund, 198 Broadway, New
York, NY 10038, (212) 962-1210.

I enclose $ for the above publications. Please 1include
15% for postage.

Name
Address
City State Zip
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Legislators want South African ties cut

By BRUCE SCANDUNG

The Associated Press

JUNEAU — Alaska should
protest racial policy in the
Republic of South Africa by
selling off stock in any com-
pany doing business with that
apartheid government, two
House lawmakers say.

Such action would illus-
trate the state's opposition to
segregation and discrimina-
tion practiced against blacks
in South Africa, said Juneau
Democrat Jim Duncan and
House Majority Leader Don
Clocksin, D-Anchorage.

"It’s based on the principal
that we can make money
without assisting a govern-
ment that imposes racial dis-
crimination,” Clocksin said.

The resolution, introduced
Friday, would affect invest-
ments made through the Alas-
ka Permanent Fund Corp.

Dave Rose, executive direc-
tor of the permanent fund,
said $560 million — or 8 per-
cent - of the $6.3 billion
balance of the fund Is invest-
ed in common 6tock.

Most of the fund is invc t-
ed in U.S. government stoci;s
and bonds.

The state buys stock
through Standard and Poor’s
index of 500 leading compa-
nies. Rose said about eone-
third of those firms could
have some business link with
the South African govern-
ment.

"That's everybody from

IBM to Coca-Cola,” Rose said.
Every major multinational

oil company also does busi-

ness in South Africa, he said.

Questions about the invest-
ment of permanent fund mon-
ey have arisen before, Rose
said.

"But the trustees of the
fund have always resisted po-
litical and social statements,"
he said. "That could present
an investing problem."

Rose said the trustees are
appointed to make the best
possible investment decisions
for the state and, regardless
of political beliefs, are look-
ing to buy high-yield stocks
and bonds.

Duncan and Clocksin both
said the resolution is careful-

ly worded so the state won't
lose money by having to Im-
mediately yank some of its
investment portfolios.

"There's a lot of flexibility
in It,"" Duncan said. "We’re
not asking them to go and
pull out immediately and lose
a lot of money."

A legislative report pre-
pared last year by the House
Research Agency suggests the
state — at that time — would
have lost nearly $5 million by
immediately divesting hold-
ings in companies with busi-
ness links to South Africa.

But the report also indi-
cates a gradual divestment
might be achieved without
financial loss to the state.
Clocksin said.
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T H A F R I C A :

uestions and Answers On Divestment

There is a growing debate about whether US investments in South Africa help or hinder
efforts to abolish the system of white minority rule known as apartheid. Corporations have
claimed that investment provides pb opportunities and helps promote positive change.
Opponents of investment contend that US involvement provides capital and technology
needed by the white minority to maintain its absolute domination over the black maiority.

A movement for divestment of funds from corporations th 3 invest in South Africa is growing
throughout the United States. It involves leaders of civil rights organizations, labor unions,
churches, universities, community groups, and state and municipal legislators. They argue
that ending South Africa-related investments will make new funds available for mortgages,
home improvements, and community development. The following questions and answers on
divestment have been prepared to help deal with the issues that are being raised by this

debate.

1. Why focus on South Africa?

Attention is focused on South Africa not Decause it has quanti-
tatively less treeaom. less iustice or less democratic government
tnan a nundrea other ccntries one could name, according to
Sydney Kentridge. a prominent Soulh African lawyer Those
goods oo exist m South Africa but they are strictly rationed on the
sole oasis of color — not ot citizenship or birth or merit, but color
alone

While Soulh Africa does not hold me monopoly on racism, this
is legalized racism at its most orutal Color determines even/ >acet
of human tile and death in South Alnca -

The.Atncan population is.22.7 milj»on:Jh e whiiepopulation is
only,'4.7'milliori Whites'Vote:" Africans are hot permitted to vote..
Comprising over 72 percent of the population. Africans may live
permanently on only 13 percent ol the total land area.

»- The average monthly wage in 1982 was S| 136 tor whites, and
5250 tor Africans For every S1 00 that a white employee earns
an African earns 22c.

>-  In-/,198TvQ2rtne 'gdvernmeht~spenr'ST'f99"orf educatioh’ for;
everywhita'dhild. and S145 for even/African child.

>. In 1980. of every t 000 white children born. 13 died in infancy
In some rural areas. 240 out ol every t 000 African children born
die minfancy

2. | (g]utt ﬁco r?cmig finv?lvem(ﬁnct in
kssuet a sﬁ?uﬂf%gﬂgndllg%l
y the tederal government:

In an imoortant opinion of May 1984 the Attorney General ot
Maryland, one of the 29 states to have considered the enactment

of divestment legislation stated that there is no conflict between
divestment legislation and the US Constitution tedera! law and
teoerai foreign altairs powers

A separate opinion prepared lor the prestigious Lawyers
Committee tor Civil Rights Unoer Law in August 1984 agreed
State divestiiure legislation violates no statute, treaty or execu-
tive agreement ol the United States..and so transgresses none ot

fhe grounds upon wmcn state action has traditionally been
deemed violative of national foreign policy

Beyond the legal question many state and city officials r.ave
oeen adamant that divestment not be relegated to lhe realm of
foreign affairs New York City Mayor Ed Koch endorsed the July
1984 report on City Policy With Resoect to South Atrica whnicn
stated that The issue >s the relationship between tne C.ty s
finances ano an uniust system We believe mat there is no legal or
constitutional requirement that the City support apartheid m any
way. Il is simply not accurate io say that South Alricas govern-
mentally supported policy ol massive and sustained discrimina-
tion is none ot our concern

3. W@/ 1S corgorate withdrawal
necessary:

The net effect of American investment has been to strengthen
the economic and military seil-sulticiency ot Soulh Alnca s apart-
heid regime (Report oi the Senate Subcommittee on Alnca
January. 1978 )

Total US financial involvement in South Africa.jnclydmg direci
investment, bank loans and shareholdings, totals some S14 bil-
lion', There has been a tripling ol direct US investment to over 52 6

Published in cooperation with the United Nations Centre Against Apartheid.



billion since 1970 In March 1984 US banks nao $4 6 billion in
ouisianding loans io Soulh Atrica

General Molors and Ford manuiaciure cars and irucks used by
the police -nn military Secret General Motors contingency plans
prepared m i9r / inaicate mat tne company -.You'd r'ooperatewitn
the South Alncan government in the event ol civil unrest and
that vehicles may be taken over tor Civil Detense purposes

Fluor Corporation ol California, on coniract with SASOL. the
Soutn African Coal. Oil. and Gas Corporation, provided S4 2 bil-
lion worth of coal-to-oii conversion plants io help South Africa
achieve energy self-sutficiency ano withstand an oil embargo
Maior US oil companies like Exxon Mobil. Texaco, and Standard
Oil ol California are supplying oil to Soulh Afnca m violation of the
OPEC embargo.

Control Data Corporation sold equipment to the South African
police in violation ol US Commerce Department regulations.
Other firms such as IBM have supplied computers to the govern-
ment tor streamlining Soulh Atrica s racist population controls.

4 WZ(?: kezrgfgicntgdﬂ%eugr{nggam%trican

US corporations and the US government put forward the argu-
ment that US investment is a positive force for change in South
Africa. Exxon spokespe’son. Philip Wetz. said in August 1984:

We feel we can do more good by staying in South Africa.” If US
investment were an agent for change, then this should have been
proved over the past 25 years, in tact, their presence and increas-
ing involvement have not prevented the growth of the highly re-
pressive apparatus of the apartheid state.

» An African is arrested for a pass offense every 2.5 minutes.
This is a crime that no white can ever commit. Pass laws govern
all movement of Africans in anc’ dul of the urban areas.

» A computer system has been installed m one bantustan that

classifies black workers as trouble makers.” "good boys," "trade
unionists."” etc.. and monitors the migration of workers into the
urban areas.

According to Amnesty International "torture is extensively in-
flicted on political detainees, and . . the Government sanctions
its use."” Over 65 detainees are known to have died while being
held m solitary confinement, without charge, trial, without access
to family or lawyers. In 1977 police killed Steve Biko. Blac- -Con-
sciousness leader, while m detention In 1982. trade union leader
Neil Aggett died while in detention.

» Over 4.500 people have been convicted since 1961 under the
Suppression of Communism Act (1950), the Unlawful Organiza-
tion Act (1960). the Public Safety Act (1933). the Terrorism Act
(1967), and the General Law Amendment Act (1962). Recently
the Internal Security Act (1982) supplanted some of these acts
and entrenched repressive measures T allows for detentions
without charge or trial and the outlawing of any organization or
publication

>. In the 1984 protests sparked by fraudulent elections under
the new constitution, over 160 anti-apanheid demonstrators were
killed between September and mid-November. In one African
township, unarmed residents found themselves sealed off by
7.000 troops and armed police who proceeded to conduct house
to nouse searches and arrest residents

The apartheid regime uses funds from corporate taxes and
inputs ot foreign equipment such as computers, cameras, and
police trucks to keep track of pass offenses and political deten-
tions, and to keep the repressive machinery of the South African
state running smoothly. US companies help fill the gap between
what the South Africans can themselves provide, and what they

5. What do Squth African blacks
say about foreign investment?

mThose wno invest in South Atrica.'said Bishop Desmond Tutu,
winner ol the 1984 NobefPeace Prize and head of the Soutn
African Council ol Churcnes.- should nut think they are doingvs a
favor; they are here lor what they get out ol our cheap and abun-
dant labor and they should know that they are buttressing one -if
the most vicious systems.” (1984)

There > of course a variety ot opinion on this subiect witfm e
biack community ol Soulh Africa Those who advocate increased
foreign investment are most often members of the tiny black.-mid-
dle class or are employed by a branch of the government such as
the civil service of one ol Ihe bantustans They are people ano
have become dependent on tne system and fear the cost ot -C t-
damental change

According to lhe Internal Security Act (1982), any person M
Soulh Atrica or outside who supports divestment commits The
crime ot "subversion" ("terrorism” under the predecessor law), for
which the penalty is up to 20 years in prison, In spite of The
danger, leaders of the trade union movement, the South African
churches, and black political organizations continue to call for
divestment

FOSATU. the largest federation of black trade unions, declared
m its 1984 International Policy Statement: "It is FOSATU's con-
sidered view that the pressure tor disinvestment has had a posi-
tive effect and should therefore not be lessened. FOSATU is def-

initely opposed to foreign investment that accepts the condition of
oppression maintained by this regime " This position was

thoroughly debated at all levels before being adopted by The
National Executive.

The South African liberation movements have consisleniiy
called for divestment. As long ago as 1959. Nobel Peace
Laureate Albert Luthuli. then president of the African National
Congress (ANC), urged the international community to impose
economic sanctions on South Africa. He argued that: "The eco-
nomic boycott of South Africa will entail undoubted hardship for
Africans, we do not doubt that. But if itis a method which shortens
the day of bloodshed, the suffering to us will be a price we are
willing io pay."

Stating it strongly, Steve Biko. shortly before his death, said.
"The argument is often made that the loss of foreign investment
would hurt blacks the most. It would undoubtedly hurt blacks in
the short run. because many ol them would stand to lose their
jobs. But it should be understood in Europe and North America
that foreign investment supports the present economic system ot
injustice
qguences! We are quite accustomed to suffering.”

. Whatis the most effective wa
°" loachieve corporate wﬂﬁéﬂa&val?

Many hundreds of millions of dollars worth of investments and

We blacks are perfectly willing to suffer the conse-

bank deposits have already been affected by the divestment
campaign.

Since the State of Connecticut passed its South African divest-
ment law m September 1982. securities in twenty-five corpora-
tions who were found not to be in compliance with the State's
South African divestment law. have been sold. Philadelphia’s
action involved the divestment of over S65 million, and Massa-
chusetts. S90 million Since July 1984 the City ot Boston and New
York City's largest pension fund have begun a divestment pro-
cess which will move nearly 5700 million in stocks and bank
deposits from companies involved in South Africa.

By late 1984 divestment legislation had been passed by live
states and 20 cities. Legislators nave been joined m divestment
action by trade unionists, investment experts, students and



Over 160killed, over 1,000 detained as anti-apartheid protests
sweptSouth Africa In 1984,

church activists lo end American complicity with the apartheid
regime

In 1977. ihis campaign was already having an ellecl. The Pola-
roid Company, alter 29 years of involvement in Soulh Atrica.
pulled oul. Il did so only after it had nominally attempted lo im-
prove working conditions. Polaroid took tne step in direct
response to public disclosure of surreptitious sales of Polaroid
products lo the South African government and military by the
South Alncan distributor. However, this move followed a vigorous
campaign mounted against the company by Polaroid workers
and anti-apanheid groups, pressuring them to withdraw.

Few corporations are likely io withdraw from South Amca unlit
there are economic reasons to do so. Institution; investors and
pension lunds hold a key to this withdrawal, because ol their
economic power Many state and city governments, trade unions
and churches are acting in concert to use this economic power
and exert pressure, ana itis being felt. The corporations are fight-
ing back The US Chamber of Commerce in South Africa, along
with a group of mapr South African companies, placed a 10-page
supplement in the October 1984 Fortune magazine, acknowl-
edging the gathering momentum™ for divestment. It is this pres-
sure that can ultimately lead to corporate disengagement.

7. What would be the effect of
disengagement )E
corporations anabanks?

"Each trade agreement, each bank loan, each new investment
is another brick in the wall of our continued existence." stated
lormer South African Prime Minister John Vorster.

US investment provides "the bricks" for certain key sectors ol
the economy US lirms control 75 percent of the computer market.
23 percent of the automotive market, almost 40 percent of the
petroleum producers market, and a sizable share of the elec-
tronics market

Disengagement would be more than a mapr psychological
blow to the confidence of the ruling minority government. The
effect ol the cut-ofl ol advanced US technology would be
enormous.

In August 1984. South Africa's leading financial purnal. The
Financial Mail, commented in a long review of the divestment
campaign that “the arguments for foreign disinvestment from
South Alnca are intensifying — particularly in the US. Though
there is no cause lor real panic, it would.be unwise to disregard
the psychological impact of the moves and the effect they could
have on the economy.” A cable sent in October 1978 by the US
tmbassy m Pretoria to the State Department confirmed that "a grave
problem would be the supply of spares for existing high tech-

nology equipment SAG [lhe South African government! has built
up a reserve ol stocks ol more lhan one year which will act as a
cushion, but there is no possibility all replacement parts tor
imported goods which keep tne economy going (even office ele-
vators') can be locally produced "

The US Embassy message went on to point out mat lack ol
access to foreign technology could cripple South Africa, and that
large corporations are mtent on countering any sanctions mea-
sures "Multinationals, including US subsidiaries, are determined
to undercut any sanctions action and have already made plans to
camc'flage their operation through subterfuges arranged with
affiliates in other countries

8. s South Africa the place for
prudent investment:

According to the managing director of Goodyear Tire and Rub-
ber Company's Soulh African subsidiary. "Foreign companies are
going to be the target. That is where dissident blacks will locus
We are right in the tinder box."

The appeal of high protits and last growth on investment is
offset in South Africa by the tailure of the government to institute
desperately needed labor reforms Black unemployment and
underemployment are estimated at 25 percent creating what the
London Economist has called "a time bomb of discontent and
revolution-lodder™

These factors have already pegged Soulh Alnca as an eco-
nomic risk. BERI SA. which specializes m risk analysis for inter-
national corporations, has warned that "operational and socio-
political problems will become more acute throughout the 1980's.
Therefore, no long term commitments to South Africa are recom-
mended."” ltsees a decline in the Operational R'Sks index to "high
risk™ within five years, while lhe Political Risk index will deteriorate
to the "prohibitive risk" category in the +5 years forecast.

The conditions in South Africa together with pressure from
legislators, anti-apartheid groups, churches, universities and
other institutional investors in the US make ud what has been
labeled "the hassle factor."” All these factors are making US
corporations wary. As lan Leach, general manager ol Caterpillar
Africa warned in 1980. "We are secure here for five years. Up to
ten years it is a matter of caution. After that itis anybody's guess."'

. Are the Sullivan_principles an
’ g]ternatwe to wi hopra\ﬁa.§

When Ford Motor Company. lhe largest US employer of black
workers in South Africa, asked its workers what they thought of the
Sullivan principles, they responded with a hard-hitting four-page
document. The Sullivan principles are a "toothless package™ and
a "piece-meal reform that allows this cruel system of apartheid lo
survive." Ihe document stated. " The Code does not demand
apartheid lo be abolished, but merely to modernize and ensure its
perpetuation.”

The Sullivan principles are a voluntary code of conduct for US
firms operating in South Alnca. Drafted in 1976. they call for non-
segregation in lhe work place and lair employment practices.
Institutions which have been called on lo divest began ut,,ig the
principles to Judge companies' performance, with signing ol the
principles taken as an indication ol sufficiently good intentions as
to eliminate any reason for action

In 1984. 122 of the 350 US companies operating in South Alrica
were signatories of the six principles. US corporations employ
66.000 workers, fewer than one percent of all working people in
South Alrica Thus, even if the principles were practiced they
would affect an insignificant number of workers.

Mor9 important, the Sullivan principles make no demand lor



change m ‘he lundamemal structure ol apartheia. no demand icr
Oiack political rights Stated Emma Mashmmi, Secretary ot the
Commercial Catering and Allied Workers Union ol South Alnca

This Manifesto is iust good cosmetics lor the outside world To us
trade unionists, we sue no dillerence oetween American ana
South Alncan companies.”

Appreciating the lact that the Sullivan principles provide the
companies with an oppoiumty to defect criticism, many tirms
were quick to l[ump on the bandwagon One subsidiary ol a US
lirm explained that it held off signing tor some time — until it
realized that "the principles were being used to pacily critics m
the Slates.

10. Whatare the |Pgnmal
implications ot divestment?

"We here m Massachusetts are proud to have been the first
state m the nation to vote to sell f.om our public pension lund
portfolio all those investments in firms doing business m South
Africa ... It has been our experience that divestiture makes not
only a strong moral statement against apartheid but divestiture
has proven to have had no significant impact on our pension
earnings . . Timely and careful divestiture can result in net
increases in pension earnings.”" (Letter from Michael S Dukakis.
Governor of Massachusetts. August 1983.)

This experience of the State ol Massachusetts has been
repeated by other states and cities divesting from companies that
are involved in South Africa. For instance, the Director of the
Board of Pensions and Retirement for the City ot Philadelphia
stated m 1984 that: "We... consistently achieved or bettered our
assumed actuarial investment return rate of 9 percent mour trans-
actions divesting our portfolio of fixed income securities of firms
doing business mSouth Africa."

The University of Wisconsin Trust Fund lound that "divestment
of South Alrica-related stocks has not hampered or limited our
ability to find suitable sources of investment." Michigan Slate
University found in June 1980. within months of passing divest-
ment resolutions, their portfolio had earned an additional S1
million.

Joan Bavaria. President of Franklin Research Company, has
pointed out that fears that divestment will prove costly are
groundless. "Rather, [studies] have shown that over time South
Africa-free companies have outperformed the restricted stocks
with a minimal amount of added risk."” This has been borne cut by
studies conducted by Chemical Bank, the US Trust Co and
Trinity Investment Management Corporation.

Hence. Robert J. Schwartz, Vice President of Shearson/Amer-
ican Express and an expert on socially responsible investment,
stressed in 1984: "A decision about divestment should noi be
cluttered by arguments in regard to investment performance, but
be based upon the political, moral issues and as to whether the
decision makers believe that divestment wilt have an effect on
ending the system of apartheid.”

In September 1984. the Connecticut State Treasurer. Henry
Parker, reported that "Connecticut has been able to earn money
by selling the holding of socially irresponsible companies. Cor-
porate America must take a strong stand against racism wherever
it exists and our divestment law is an important incentive for them
to do iust that. What is more, we have shown that it is profitable to
be socially responsible.™

11. Who islomlng the divestment
campaign

The list of states considering some divestment action grows
steadily. By mid-1904 the number had reached 29. of wmch Con-

necticut. Massachusetts, Maryland. Michigan ana Nebraska have
passed divestiture legislation The campaign continues to gam
ground In 1984 the Executive Council ol the National Conference
of Mayors passed a resolution calling (or cities to aivest their
pension lunds New York City is considering selective purchasing
legislation to make it illegal to purchase any products mat orig-
inate m South Alnca and to give preferential treatment to pur-
chases from US companies wmch ao not invest m Soutn Alrica
Numerous other cities are poised for positive action

The campaigns in the stales and cities are supporteo by a wiae
coalition ot groups including significant trade unions Unions that
have taken a position against economic involvement in South
Africa include the Amalgamated Clothing and Textile Workers
Union. United Auto Workers. American Federation ol State.
County and Municipal Employees. United Steel Workers ol
America, National Education Association. United Eiectncai
Workers. International Longshoreman and Warehouseman's
Union. District 1199 RWDSU. District 65 UAW. and Fur. Leather
and Machine Workers Union UFCW IU.

Said UAW Vice-president Don Ephlm. We cannot tolerate
public monies being invested in a country which practices
institutionalized racism through its laws "

Churches which have voted to end their banking or corporate
links to South Africa include the National Council ol Churches, the
American Lutheran Church. Disciples of Christ, the United Metho-
dist Board of Global Ministries, the Reformed Church in America
and the American Friends Service Committee.

At least 40 universities have taken either full or partial divest-
ment action. Those that have passed resolutions to sell all shares
in corporations doing business in South Africa include the City
University of New York, Antioch and Hampshire Colleges. Ohio
University. Michigan State. Indiana Central and the Universities ol
Massachusetts, Oregon and Wisconsin.

12. Whatkingds of alternative .
responsiole investment exist?

"There is a mounting consensus that pension fund investments
cannot protect retirees' benefits unless they protect employees’
lobs and economic interests as well investments . . that
create |Obs. build houses, and return a fair yield could be a model
lor government pension systems.” (Edmund G. Brown. Jr., Gov-
ernor of California.)

Many ol Ihe investors concerned not to support apanheid have
not chosen to re-direct their funds to achieving particular social
goals. But some have seen the need to use reinvestment as such
an opportunity.

Examples of such investment include the Kansas Public Em-
ployees' Retirement System program called "Kansas Funds lor
Kansas Jobs." In the program, the retirement system buys the
guaranteed portion of SBA loans. By making capital available for
small businesses the economy is improved and pbs are created.
Other investments available include affordable housing, health
care and human services, and alternative energy resource con-
servation. The interest in public pension fund investment is
growing rapidly and new alternatives to investment in South Alnca
are multiplying.

Stephanie Urdang. Research Director

December 1984

Special thanks to Karen Jolkovski tor proofreading and Jim Ams
lor layout.
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Demonstrators marching outside Reagan campaign's Boston headquarter* to protest support of South Africa.

More Municipalities Cutting Ties to South Africa

By COLIN CAMPBELL

Tenyears ago it was college students
who most visibly protested South Af-
rica’s official system of racial separa-
tion by putting pressure on trustees to
sell stock In companies that did busi-
ness in South Africa. Now American
cities and states are, more and more,
restricting Investments in.Sooth Af-
rica.

. -
, Activists tee municipalities, with bil-
lions of dollars invested in South Africa
through pension funds and other assets,
as a wellspring of wider political ap-
peal far ti divestment movement,
which bad already attracted churches,
labor unions..entertainers and athlete*.

Since it caught bold among cities in
the late IBTO's, the divestment cam-
paign has prevailed In about a dosen
small onus, often colltgs towns such as
Cambridge, Mass., snd Berkeley,
Calif. Thenin 190 Philadelphia passed
a divestment ordinance. Last year
Washington followed suit. Sine* July,
Boston and New York City have toed- .
tuted divestment policies that wlj* ja—

. quire sale or transfer of TfiSHyJTTJO
million in stocks and bank deposits.

So far, five states, Connecticut,
Maryland, Massachusetts, Michigan
and Nebraska, have aleo pasaad law*
on divestment of South African bold-
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tags.

At the same time, support for Fed-
er&l legislation an curtailing Invest-
tpent ta South Africa, while opposed by
the Reagan Administration, is building
ta Congress. The House passed meas-
ures early this year to halt all new cor-
porate investment ta South Africa and
require American companies to Insti-
tute fair-labor practice* and benefits
for blacks ta their South African opera-
-tions.

.The House provisions would prohibit
bank loans to the South African Gov-
ernment, except to finance social wel-
fare projects, and would prohibit Im-
porting South African krugerrands. "It
represents the most far-reaching legis-!
lation to date," Representative Ste-
phen J. Solarz, Democrat of Brooklyn,
said yesterday. Mr. Solan, a sponsor of
the House measure, said It was tied up
ta conference with the Senate.

“But even If our bill should die, the
effort to register our concern over'
conditions ta South Africa will contin-
ue,” he said.

Direct investment by American com-
ponies ta South Africa Is estimated by
the State Department to total S2.3 bil-
lion, which Includes expenditures far
factories, real estate and other usee but
excludes bank loans and gold stocks.
Ptber estimates, which include the
loans and gold stocks, have planed the'
total American Investment as high as

. £14 billion.

, Supporters see divestment as a way
if wxemng economic pressure to en-
courage change in South Africa's racial
polidti, while opponents, Including the
Reagan Administration, say such
methods could hurt South Africa's
economy In general and black workers
ip perticular.

> Boston Recruits Others

mLast month Mayer Raymond L.
Flynn of Boston wrote 100 mayors urg-
ing them to copy hla city's sweeping di-
vestment ordinance, which makes no
exceptions far American companies
tin have signed principles calling for:
fair-labor practices. Those principles
were devised seven years ago bv the
Rev. Leon H. Sullivan of Philadelphia,
who U a director of General Motors.
Officials in Chicago, Los Angeles,
Detroit, Seattle, Gary, Ind., sod d few
other big cities have replied to Mr.
Flynn that they are considering com-
parable moves. At @ meeting ta New
York Sept. 7, the executive committee
of the United States Conference of
Mayors endorsed the concept.
riwbat we do ta Boston Isnt going to
change world polltics,” Mayor Flynn
udd in an interview last month. But he
said his city had sent "d message,"
*] think to me and to the people of
Boston, the South African Government
epitomizes oppression and discrimina-
tion," be said.
The Reagan Administration, while
criticizing apartheid ta South Africa, |

opposes divestment as a way of press-
ing for change there. The Administra-
tion argues that divestment could
eliminate many jobs, health plans,
schools, training programs and other
opportunities for South African blacks.

Hundreds of American companies
take the same view. So does the South
African Government, whose represent-
atives ta the United States have de-
voted increasing attention to the issue.

South Africa's growing concern Is
epitomized in a 10-page advertisement,.
paid for by a group of major South Af-1
rican corporations, ta the October issue i
of Fortuna magazine. The advertise-
ment acknowledges the "gathering
momentum" for divestment and as-
serts that "a victory for U.S. Presiden-
tial candidate Waiter Moodaie ta
November could certainly see this
campaign intensify."

Mr. Mondale has endorsed the House
bill, sides said ye'terday.

In a campaign appearance yesterday
ta Houston Mr. Mondale, as be had
done earlier In St. Louis, outlined steps
be said he would take to bring pressure
on South Africa to end apartheid.

Be told college students In both cities
he would oppose loans from the Inter-
national Monetary Fund unless South
Africa showed progress ta human
rights, erpand the existing ban onarms
sales to Include the police, prohibit the
salrf of krugerrands ta the United
States and terminate South African air-
line; flights to the United Staten.

ArpctU of South African workers pub-
lished Sunday indicated overwhelming
resistance to divestment. Of 551 work-
ers surveyed, 75 percent said they dis-
agreed with the efforts. Of those, 54

1percent said divestment would reduce

'the number of Jote, and 41 percentsaid
divestment would barm blacks. The
survey for the South African Institute
for Race Relations, which opposes
apartheid, was paid for ta part try the
Reagan Administration.

When Americans sell South African«
investments or withdraw deposit* from;
banks sucL as Citicorp and Manufac-
turers Hanover that al'€ large leaders
to South Africa, neither that nation nor
the affected corporations necessarily
1ose. Other investors lend to pick up the
slack. But If enough large multina-
tional companies pull out, thw? t* al-
ways d chance of significant looses.
Perhaps more significantly, there is a
chance of erosion diplomatic support.

Economic Concern ta South Africa

South Africa's economy has been
sluggish In recent years, and the Gov-
ernment at Pretoria was constrained ta
late 1982 to borrow Sl.I billion from the
International Monetary Fund. The vote
to lend the money was dose.

In a report, the fund later criticized
apartheid as bad economics and called
It "essential that the impediments and
restrictions governing the labor mar-
ket be eased."”



| The lesson of such developments,
1 South Africa's critics say, Is that it Is
I susceptible to economic pressure.

Arguments against state and dty di-
vestment. Include the contentions it Is
an imprudent way for states and mu-
nicipalities to manage money, that It
;may damage American companies,
that It may make strategic minerals
less available and that It will help
polarize South African politics Into In-

1transigent defenders of rule by the
ewhite minority and supporters of black
"revolution.

Meanwhile, the Reagan Administra-
tion has @ policy of '‘constructive en-
gagement" with South Africa that has
resulted In less criticism of that nation

' from Washington, and fewer trade ro-
.strict'ana than prevailed under Presi-
dent Carter.

Campaigning In Texas yesterday.
Mr. Mondale called Mr. Reagan's
policy In South Africa a code for saying

1the treat was off.

Politics snd Pension Fuods

While municipal and state govern-
ments have in the p*-"t avoided Intro-
ducing political critej.a into the man-
agement of pension and other large
funds, they have been Influenced In re-
cent years by consultants specializing
in "socially responsible" Investments,

j Such Investments have sometimes
prospered. Officials In Connecticut and
‘Michigan say they have suffered no
:financial losses, and In some cases
have profited, as a result of their South
Afncan divestment.

"That really helped us, because peo-
ple were saying that you cant divest
without losing money,” said Dumisanl
I1S. Kumalo, a South African who worts
for the American Committee on Africa
IIn New York, a well-known proponent
of divestment.

Recent divestment laws vary consid-
erably In detail. Boston’s Is total. Con-
necticut's limits divestment to compa-
nies that sell to the South African mili-
tary and police, or fail to sign the Sulli-
van principles, or, having signed, ob-
tain less than a first- or second-place
rating for their performance.

New York City's new rule, which af-
fects Its huge employees’ retirement
fund, is similar to Connecticut's.
Within three years, though, It will
apply to companies that fail rn get th*
Sullivan code's highest rating, and
within five years It will affect any com-
pany doing business ta South Africa
that Isnot "of substantial assistance to
efforts to eliminate apartheid."”

Companies' Performance Judged

Of the 350 American companies
doing business ta South Africa, 122
have signed the Sullivan principles, ac-
cording to D. Reid Weedon, vice presi-
dent of Arthur D. Little, the accounting
firm that regularly scores the compa-
nies' performance. The mostrecent ac-
counting gave 32 passing grade*._

Mr. Weedon said by telephone from
his firm's headquarters in Boston last
week that although only 66,000 employ-
ees, less than 1 percent of South Af-
rica's labor force, work for American
companies that have signed the princi-
ples and submitted reports to Mr. Woe-
don, their working conditions had 1m-
proven greatly and other companies 1
were Imitating their fair-labor prac-
tices.

"The Influence Is a positive one," |
Mr. Weedon said.

Among other things, the Sullivan,
principles call for equal pay regardless ,
of nee, training, desegregated fsdli-j
ties and benefits for health and educa-
tion. Since the Introduction of those
principles, more and more companies
nave improved condition*, but once the
employee leaves ths workplace be idll
live* under the atricTurea of apartheid.

And proponents of divestment say
apartheid Is much larger and more Im-
portantthan wages, working conditions
and schools In a few private corpora-
tions. The argument, moreover, that
divestment will hurt blacks, Mr.
Kumalo said. Is a "racist" one.

“It will hurt blacks and whites," be
said. "It will put pressure for change
on South Africa."
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Hun of a luisbanu, son, or brother. There is nothing inherent in
women'’s psyches that makes them better than men at providing
nurture and care.' The provision of emotional and physical
sustenance for either children or the elderly should be shared
by men and women equally. Stanley Brody reflected on a future
marketplace that would allow for such sharing: “allocution of
an adult’s lime between market work and nonmarket activity
may thus undergo important changes . ... In the past this has
been seen only as a need for women in meeting family obliga-
tions. The near future may see it as a shared need by men as
well as women.””""

1llook to this vision of the future. To provide the best quality
of life for our elderly women and men, we must offer them the
opportunity and the capability to remain in the community, and
we nnisf fcjiminulc the current biases towards institutional and
acute medical care. For families who arc and will be providing
home bailed care, we need to establish structures in which their
support complements agency provided services, and in which
they remain well below their tolerance threshold. Finally, we
need to work through the feminist movement and through spe-
cific counseling structures to change underlying attitudes re—
garding thb separate and unequal roles of men and women in
the province of caregiving.

*1'5

" Kill :ili lcminisls would agree with lliis assertion. SeC, C.V . I.. CiLiiNNON, Womi-n
and Oimiism: A Sociot<>yv or Knowi rook Analysis 1)9-46 (1979) (describes
theory of feminism that women tire inherently better at nurturing than men).

COMMENT |

ACTION SPRCIRC HUMAN RIJT.HTS
LEGISLATION FOR EL SALVADOR

Kenneth H. Anderson?®*

The United States has long been a party lo international in-
struments calling for the protection of human rights.1 In the
1970's, Congress became increasingly concerned about human
rights abuses in countries that received United States military
and economic aid.2 This concern was first expressed in the
Foreign Assistance Act of 1973, but key policymakers in the
Executive Branch appeared not to share Congress’s enthusiasm
for using military aid to encourage respect for human rights.4
Congress subsequently tightened the requirements of tin! For-

fi

< B.A., University of California— t.os Angeles. 1910; i .ember. Class of 19X6, harvard
Law School. The author especially thanks Richard Anderson, Amciicas Watch, the
Archdiocese of Sun Salvador, the Intcramerican Court and Institute of Human Rights,
and the Harvard Law School Human Rights Program.

1.See, o.jf.. Universal Declaration of Human Rights. C».A. Res. 217A (Il1), U.N. Doc.
A/1810. al 71 (194X); U.N. Ciiaiitiu art 55; International Covenant on Economic,
Social, and Cultural Rights, G.A. Res. 2100 (XXI), 21 U.N. CiAOR Supp (No 16) at
49. U.N. Doe. A(6516 (1966); International Covenant on Civil and ITolilicni Rignts. (i.A.
Res. 22110 (XX1). 21 U.N. GAOR Supp. (No. 16) at 52. II.N. Doc. A/6.H6 (19661.

- Congress held hearings on the subject in 1975. International /yn/ci lion al Human
Right.t; The Work of Inlcriniliinuil Oryaniznlians tint! the Ktilc aj U.S. I-'tnrivn ZIaliey:
licarinys llejare the Snhtamm. oil Inl'l Oryanirnlians ami Movementyv of the Haase
Coiioii. an |orciyn Affalrs, 93d Cong., 1st Scss. (1974). The subcommittee released a
significant report shortly afterwards, concluding that the United States should use
ORGANIZATIONS AND MOVL'MI.NTS OF Ilit HOU'Sl CoMM. ON I'oltLItiN At I AIKS. 931>
Cong., 2d St.ss. Il. Human Rioiiis in mi- Wokid Community: A C\tt iok U.S.
LnADKKsmil(Comm. Print 1974),

* Pub. I.. No. 93-1X9. X7 Sttit. 714 (1973) (codified as amended in scattered sections
of 22 U.S.C".). The foreign Assistance Act provided in part that “|i|t is the sense of
Congress lhal the president should deny any economic or military assistance to the
government of any foreign country which practices the internment nr imprisonment of
tliiil country’s citizens for political purposes." [Il. 532. s7 stat. 733. Tot it discussion
of this Act and its subsequent amendment, see Comment. Constitutional Itniwilinn nis
la linfonviH litnnnn Myitis |.eyisInlian: The Case of lil Snlvinlar, = am, 1LL. RIV.
163, 167-76 (19x3); coltcil, Camlilianiny 1J.S. Security Assistance an lininait liiyhls
hvetlres, 76 Am. J. IniT |.. 246. 249-56 (19X21.

1.YIV CONtntl.SSIONAL. KI StAIU Il SLItVIII-. 96111 I'ONIi., 1st SIsS., II'MAN RILIIS
and U.S. Eokrign Assisianck: Pkiji>aki;d t-ott mi. Srnait-. Comm, on Eimiion
Rta ATIDNS X4-X5 (Comm. Print 19791; Wcisshrodl. Hainan Kiyltts |.eyislatian mol U.S.
l-areivn I'oliev. 7 (sa. ). Ini'i iv cdmu. I . 231. 241 (19771. <
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cign Assistance Ac!,* anil in some cases went so far as to make
United Stales aid to specific countries contingent upon their
respect for human rights."

One example of such country specific legislation is lhe El
Salvador certification requirement, in 1981, Congress enacted
legislation requiring that die President certify human rights prog—
ress in 11 Salvador as a condition for United Stales military aid
to that country.7 Beginning in January 1982 and proceeding at
six mogth intervals, the Executive Brunch has regularly certified
that respect for human rights in El Salvador has improved.” On
the strength of those certifications, the United Slates has pro-
vided pi Salvador with increasing quantities of armaments.'7

Members of Congress, along with independent human rights
organizations, have criticized the accuracy of the certifications,
arguing (hat human rights abuses in El Salvador have persisted
and in some respects have become worse.l The vague language

‘ Foreign Assistance Ael ol' 107-1. Pub. I.. No. 93-559. S 9ft. 88 Slat. 1795. ISIS (1974>
lament .version itl 22 U.S.C. 9 230-1 (1982)); International Development anil Food
Assistance Act of 1975. Pub. I.. No. 94-161. S lift. 89 Stat. 849, 8fit(> (1975) (eunenl
version i|l U.S.C. S 2I5In (1982)). For a discussion of these changes, see Comment,

SUpra note 3. at Ift7—73.
*Congress reduced military aid to South Korea and denied it lo Chile in the Foreign

Assistance Act of 1974. Pub. I|.. No. 93-559, 88 Slat. 1795. 1802 (1974) {codilied as
amended in scattered sections of 22 U.S.C)),
’ Inlcfoiilional Security and Development Cooperation Act of 1981, Pub. I.,, No, 97-

113. 8 728. 95 Slat. 1519. 1555(1981).

* The lirst certification was made on January 28, 1982. Presidential Determination No.
82-4.47 Fed. Reg. 6417 (1982). [eprinted in The Presidential Certification nn til Salvador
glolume 1L llcarinps Uejiire ilie Snheonnn, on Inter-American Affairs of the tlonse

omm, on Foreign Affairs, 97th cong.. 2d Scss. 2 (1982) thereinafter cited as [l0NSe
Tresiilvittial Cerfification Hearlngs /1 The second certification was made sis months
later. Report on the Situation in HI Salvador With Respect lo the Subjects Covered in

Section 728(d) of lhe International Security and Development Cooperation Act of 1981,
Pub, I., No. 97-113. lei>rinietl in The Presidential Certification on Hi Salvador (Volume

). IIeiiriiif)s anil Markup Uifore the House Comm, on Foreign Affairs and its Sub-
comm, on Inter-American Affairs. 97ih cong.. 2d Sess. 4ft7 (1982) thereinafter cited as
House Presidential Certification licatlaps Iﬁ.

Piesidenl Reagan pocket vetoed an extension lo the certification requirement in
November 1983. 19 WtuiKt.v Comp. Phis. Doc. Ift27 (Nov. 30. 1983). The legal validity
of that pocket veto has been disputed. Telephone interview with Charles Shapiro. U.S.
Dep’'l of Stale (Nov. 7, 1984). The administration submitted additional certifications,
stipulating that they were voluntary, in January 1984 and July 1984. |d The D.C. Circuit
refused to declare provision of military aid to HI Salvador illegal, SE€ Crockett v. Reagan.
558 F. Supp. 893 (D.I).C. 1982). nlf"d Per curium. No. 82-2461 (D.C. Cir. Nov. 18.
1983), but the plaintiffs in that ease did not base their claim on the certification require-
ment. S€€ Nenerally comment, SUPra note 3.

" U.S. military aid to HI Salvador was $5.9 million in 1980. $35.5 million in 1981.
$82.0 ippjion in 1982, $81.3 million in 1983, and $196.ft million in 1984. Telephone
interview with Charles Shapiro. U.S. Dep’t of Slate (Nov, |. 1984); .we also N.v.
Times, ivinr. 30, 1984. til A4, col. |I.

~ Congressional criticism was yvoiced duringi the certification proceedings. .Sir, e.g..
i .. ik [ |n,.,,|h,,, ih-lirinov [1 \nnro note 8 at 12-13 (statement of Rep.

1985] IImnan Rights l.eyixltilion 957

of the certification requirement, however, has provided the I'> *

iilenl with considerable leeway in determining whether certifi-
cation is justified.” At the same time. Congress is apparently
unwilling to withhold all military aid lo El Salvador, even in lhe
face of disturbing abuses, for fear Ihal ihe government could
fall and Ihal even greater violence could follow." Congress has
lints continued to accept the certifications, despite the concern
among some of its members that lhe certifications are inconsis—

tent with the goal of conditioning military aid on human rights
progress.b

This Common describes an approach to human rights legis—
lation that seeks lo overcome the limitations of congressional
influence over human rights progress manifest in the presidential
certification process. The approach relies on "action specific”
conditions on militariy aid, in contrast with the “couniry spe-

ILiilies (D-Md.1y; id. ul 75 (Matcmenl ol Rep. Sludds <D-M.i-vIl: C. 11 11 VI | | mis .
mi Sinall CoMal. on Fold ion RiiaHons, 97Ih Cong.. 2d Sew 3 ||9821: HOUSE
Presidential Ceilifiealica llearinps I. Snpia mite 8. at 1i isiaicincnl of Rep _lliinker ill-
waa4id); 10, il fil (statement of Rep. Solar/ ID-N.v.1); Presidential | eriificaiion on
Propress m lil Salvador. lleailap Before the Senate Committee on 1 netipn Iselations.
98ih Cong., M Scss. 4 (1983) (stalcmenl of Son. Cranston (D-Ciil.l) llieieinaliei eiled
as Semite licarinp on Certification on Propress |. For a icpreseuliilive reaction of human
riglils groups, see C. Aiinshn. A. Nm it & S. 1l niia. As Hid As Fvi ii: A Ri him

on llonian Rk.iiis in Hi.S.m vaikiii. January 31. 1984 Fot'itm Sturi imi m il'WIi:
A. Niiiiti'id. Mi.ndi/,Jui.a 19, 1981 Tiiikd Suiti i.mini idiiii Kirmti on Hum ss

Suliti.cmini in iin. Rij’tiio on Human Riiiins in Hi Svi vadoii (]983i: C. Ilkown,
M 21 1982 SiJIM'Lt.MiiNI to mi. Rui'ORr on Human Ritiins in Hi Ssivmioh
(1982); Americas \WVAini Committed ano ihi- Civii. Himm ils Union. Ki.cohi on
II:ILIJ_TiIaSrS Rioms in Hi. Sai.vadoii (1982) (hereinafter tiled as Uitmiri on Hi man

i .

1 One illustrulion of llie diflicullics raised by ihe siainio involves ilie legnirenieni
lind Ilie Salvadoran government make a "eonceried and significant efl'on 10 comply™
wiih human riglils principles, lulernnlioiiiil Security and Developmem Cooperation Ael
of 1981. Pub. I.. No. 97-113. S 728. 95 Still. 1519. 1555(1981). While the admimsiiaiion
and some legislators interpret lImt language merely lo require some showing of progress.
oilier eongresspersons Ivave argued dial il requires substantially more. .See, i.e.. N0ME¢
Presidential Certification llearinps I. SUpra note 8. at 17-18 (statement of Rep. Honker).

K See House Presidential Certification llearinps Il. supra note 8. al 219 (si.iieiuenl
nf Rep. Sludds);

We clearly have a problem. Ai some point we have lo be willing lo tin oil*aid.
There most be a point which is unacceptable even io this Congress and io ibis
administration. The Iroid C is lhal people . . . arc postulating dial die aid cm
i Vis unihinkiible because of some of die consequences which would flow from
(hiil. 1f Ihal is die case, then nothing we do by way of conditions will luiac any
credibility down llicrc because they know we do not think our intcicsls are

served by die culling off of aid. Il seems we arc in a boy of otu own
nmking. . ..

= vir 50/ird Hole 1P; .we alS0 Hoi ton x settier. The Hilits ot Presidenliol ¢ eitilicolion

of Compliance with Cnite.d Slates Human Kipltis I'oliev: lhe Case oflit Salvador, 1ox2+
Wis | "1llv X'S
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cific" conditions imposed by the current certification process.
Action specific human rights legislation defines the human rights
objectives of Congress in narrow, specific terms, and it condi-
tions particular items of military aid -m that progress. In this
way. the legislation avoids the vagueness of the certification
process and provides Congress with a wider range of condition—
ing options than simply cutting off all military aid. Action spe-
cific human rights legislation can be used to supplement, rather
than replace, other types of human rights legislation. It would
be particularly appropriate where more general efforts have
failed to produce the degree of human rights progress sought by
Congress, as appears to be the case in El Salvador.4

L Tjii Country Specific Certification Requirement
for H. Salvador Military Aid

Congress expressed the general foreign policy of the United
States regarding human rights in section 50213 of the Foreign
Assistance Act, stating that ™a principal goal of the foreign
policy of the United States shall be to promote the increased
observance of internationally recognized human rights by all
countries."BThe provision directed that no government "which
engages in a consistent pattern of gross violations of interna—
tionally recognized human rights" shall receive military aid.1l
Nonetheless, the Salvadoran government received increasing
amounts of military aidl7 despite allegations of serious human
rights abuses. Large numbers of civilian noncombatants were
killed, driven into foreign exile, or internally displaced from
their homes and lands.I Major independent human rights or-—
ganizations report that the majority of human rights abuses were
the fault of the Salvadoran government rather than the guerrillas

. ver miliih little 11

o | oieign Assivlam.e Ael til 19M. I"ib. I.. No. SAW, 546. HXSI;il. 170S. 1815(19741
(codified :il 22 U.S.C. 5 211)1 <I9X2,].

* ||| 5 502lI(c)(11(22 U.S.C. 2.104(a)l. Exceptions nre permuted where "extraordinary
circumstances exist which necessitate a continuation (of military null in the national
interest or the United Stales.” hl. The elasticity of the "extraordinary circumstances"
exception is described in Klil'ultr on Human Rights, xh/uvi note 10. at .105 n.24. For
an account of the development nnd application ol § 50211. see Cohen. Cninliiiniiiiit" U.S
Senirliv Anrwnm I nn Human Kit:llle I'milires, 76 Am. L or i1 1.. 246 (19%2).

1 SIT tifiH nole 9.

" Vrr, ct>, N.Y. ‘limes, Del. 16 19X4, at Al, eol. 6 (estimating 50.000 civilian
deailis): C. Aiinsiin, A. ih.n.it & S. lli.nda, .uip/u nole 10. at 40 (estimating 500.000

refugees aliroad and 500.000 intcrnall<‘ displaced).
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or the uncontrollable right wing, and that the "death squads"
were composed mainly of members of the police and military.9

The certification legislation, enacted shortly after a series of
highly publicized murders of United States citizens,Dreinforced
the “gross violations" restriction by requiring the President to
certify every 180 days that the government of El Salvador was

attaining the following goals:

(1) making a concerted and significant effort to comply
with internationally recognized human rights;

(2) achieving control of the armed forces to end the in-
discriminate torture and murder of Salvadoran citizens;

(3) refotming the economic and political system, includ-
ing iand reforms;

(4) preparing to organize early elections with interna—
tional observers and to ini<iate discussions with all major
political factions in the country.2l

The legislation required the President to submit tlie certifica—
tions to the Speaker of the House and the Chairman of the
Senate Committee on Foreign Relations.2 As long as the Pres-
ident continued to submit certifications, his ability to send mil-
itary aid to El Salvador would not be hampered; lid could ad-

* Americas Watch and (lie American Civil Liberties Union jointly iconcludcd that
"the government (of El Salvador] is io control of its security forces—that in fact, for
all practical purposes, the security forces are llie rent government—ami limt torture and
murder are instruments of policy.” C. Ilkown. SUPIA note I1d. al 1A2. The two organi-
zations also found "considerable evidence that lhe unofficial paramilitary groups, or
death squads, that are responsible for many anonymous killings include on- and off-
duty members of the security forces.” hi. at 143. ‘a

Four American churchwnmcn were murdered in December 1980 under circum-
stances that strongly implicated the Salvadoran security forces. Slf Lawyihis Com-
mit! el. tor Inii-unationai Human Rights, A Ri.r<mi on iiii. Invi&iigaiion into
Mir. Killing Ol Fouu Ami kican Ciuirciiwomun in lit Sai.vaiKlr (1981). Two
American land reform advisers were murdered in January 1981 in the,lobby of the San
salvadoi Sheraton Hotel. S i Ri.roxr on Human Rigiiis, xiifiih n0|| Id. al 54. The
Ai'.'hhishop of San Sal.ador, Monsigiior Romero, was shot and killed liming Mass in
March 1981 after delivering a homily urging army soldiers nol lo fire on unarmed
civilians; those circumstances again suggested military complicity, hi.

!l International Security nnd Development Cooperation Act of 1981 Pub. L. No. 97-
IIA. 5728(d). 95 Slat. 1519. 1555 (1981). The first two certificationsAlso required a
special finding that the government was making progress in investigating (lie murders
of the American churchwomcn and land reform advisers, hi. Congress, amended the
Act to require a report on John Sullivan, an American journalist in ElI Salvador who

has been missing since 1960, Act of July 15, I19XA, Pub. I.. No. 98-55, 97 Slat. 287
1198.1).

International Security ami Development Cooperation Ael of 1981.Tub. I.. No. 97-
113. 5 728(d), 95 Stat. 1519, 1555 (1981). Te

T <
I m
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minister the aid programs previously authorized by Congress
without further impediment. If the President did not submit a
certification when required, however, the legislation directed
the President to suspend all military assistance lo El Salvador
immediately.2 If the President failed both to submit a certifica—
tion and to suspend military aid as required. Congress could, of
course, sue to obtain ajudgment declaring the President's ae-
tions illegal.24 Congress defined the assistance covered by the
certification requirement to include equipment, services, and
credits extended under the Foreign Assistance Act of 19612 and
the Arms Export Control Act.B

The improvement in human rights resulting from the certifi—
cation, process has been, at best, limited. In issuing the required
certifications. President Reagan has pointed to the land reform
program, the detention of National Guardsmen suspected in the
murder of the four churchwomen, the elections of 1982, and
claimed reductions in the number of death squad victims in the
urban areas of San Salvador.ZZ While such developments should
be welcomed, they do not address the luiulamenlal problems ol
h.umap rights abuse in El Salvador, which stem trom widespread
military violence against peasants in the countryside.2 This vio-

ld. s 728(0.
i'lic equitable discretion doctrine applied in Crockett v. Reagan, 558 F. Supp. 893

(0.1).c. 19s2). tiff'd per curium, No. s2-2-161 (D .C. Cir. Nov. 18. 1983). would probably
not prevent such ajudgment. In CIOCKEtt, the court declined lo examine the merits ol
plaintiffs’ Foreign Assistance Act claim Ihal F.I Salvador was engaging in “a consistent
pattern of gross violations,” 22 U.S.C. § 2304(a). holding that the dispute was one
among legislators (those favoring aid and those opposing il) rather than between
brunches. 558 F. Supp. at 1002. Failure to submit a certification, however, would be
mote clearly an instance of a President failing to comply with congressional directives:
unjudicial inquiry into the condition of human rights in El Salvador would be necessary.

¥ Pub. I.. No. 87-195. 75 Slat. 424 (1901) (codified as amended at 22 U.S.C. %§ 2151-

2431 (1982)).
* Pub. 1.. No. 90-629. 82 Slat. 1320(1968) (codified as amended at 22 U.S.C. SS 2751-

2796(1982)).

DILf I 1l StAll, JUSTIUCAIION Kill PItLSIOENTIAI 1)I: ILUMINAIIIN 10 AUI ]J(]_’L’I.
i/t- CONIINULII Si-tUKiiY Assistancc iok El. Sal.vadou 4 (1982) (land reform); |d,
ul 5 (murder suspects); |d. at 4-5 (elections). Thomas F.ndcrs, Ass’l. Scc’y of Slate for
Inter-American Affairs, claimed in congressional testimony”! 1932 that the level or
noncombat violence had been reduced by one-halfduring 1981. Presidential Certilicutltin
Hearlngs l SlthO note 8, at 30, This claim was sharply disputed by Morion 1I. llalperin
on behalf of the American Civil Liberties Union. Certification Concerninp Military Aid
to lil Salvador: llearinps liefire the Senate Canon, on Foreign Relations. o7th cong.,
2d SesT; 73 (1982).

"As human rights workers in ail of El Salvador’s human rights organisations have
.stressed,’ the focus of killing in ElI Salvador, during this period of intensified armed
cunllicV between government forces and armed insurgents of the left, has shifted to the
eouiitrvside.” C Aiinshn A. Niai-ii. SUPI2 nole 1t), al 19: SEE also c. Aiinson, A.
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leuce luis included aerial bombardments of peasant hamlets,
massacres of civilian noncombatants in massive infantry sweeps
through the countryside, and destruction of crops and agricul-
tural infrastructure in an effort lo undercut the guerrillas' logis—
tical base.Z7Major human rights organizations, as well as mem-
bers of Congress, have therefore argued that ihe certifications
were improper,”™

The certification requirement suffers from several difficulties.
First, the statute is vague, giving little guidance to the Executive
Branch on what Congress considers to be "progress" or "good
faith efforts.” 1Second, it provides no mechanism for Congress
to review the determinations of the Executive Branch, short of
enacting additional legislation to curtail the aid.'2 Finally, the
statute provides no alternative to a complete cutoff of United
States militaiy aid. Given the importance of the national security
interests that many leaders in both branches perceive to be at
stake in the Salvadoran conflict, the certification process is a
clumsy tool for reducing human rights abuses." Action specific
legislation seeks to cure those delects.

II. An Example of Action Specific Legislation for El
Salvador :The Specter Amendment

By 1983, despite administration certifications that the Salva-
doran government was making good faith progress in bringing
the murderers of the American churchwomen to justice, little

Infantry atrocities arc described in the Boston Globe. Sept. 9, 1984, at I. col. 5.
The author's account of aerial bombardments, based on his personal observations and
interviews with Salvadoran peasants in August 1984, appears in the Boston Globe. Oct.
I. 1984. at 19, col. I. ) ) . . .

See c. Ukown,SUPIa note 10. at 9-20:17exidential Cenifn tttion llearinps I1. supra
note 8. at 521; Amnesty Intuknattonai.. Amnesty Inii.knamonai Rii'oht 1983. at
136 (1983): Ilotion < sellicr, The Utility of Presidential Ccilibations of Compliance
uith United States Hainan Kipltls I'tdicv: The Case ol id Salvador. 1982 wis. 1 Ri v
825.

= See supra note 11.

I he use of a legislative veto lo check executive action with regard to military aid
would probably be invalid under INS v, Chadha. 103 S. Cl. 2764 (1983). which held
Ihal Congress cannot reserve one-house_veto power when delegating authoiity to the
Executive Branch. See penerally Tribe. The l.episintive Veto Decision: A Ltne lie Am
Other Name/, 21 Hakv. J. on Leois. | (1984): DeConeini & Faueher. The Npiditiive
Veto: A Constitutional Amendment. 21 nxttv. 1 on Liras. 29 (19811 Therefore,
Congress could counter executive action only through the passage olToimal legislation,
which would be subject to a presidential veto.

" Rep. Hittties, lor example, laments that the process lias created "an all or nothing

legislative game.” HoUSe I'residential eradication [latrines Il, supra nole s. at 231,
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progress h;ul in fact been made.1l Some low level National
Guardsmen had been detained, but no officers had been in-
dicted: observers generally agreed that the paralysis of the Sal-
vadoran judicial system and the traditional protection that the
armed forces provided for their men prevented any substantial
results.” Congress therefore adopted an amendment offered by
Senator Arlen Specter (R-Pa.) and Representative Clarence D.
Long (D-Md.) blocking one third, or $21 million, of one of
President Reagan's supplemental requests for EI Salvador mil-
itary aid until the Salvadoran government obtained convictions
in the churchwomen case.16

The amendment succeeded for a variety of reasons. First,
Congress wanted action on that particular case. The murders
were especially disturbing, as the victims were female religious
workers who had been raped and brutalized. The murders were
also reported extensively in the United States press.17 Even
some members of Congress who gcneral'y favored President
Reagan’s policy in El Salvador were disturbed by this case.18
Second, the amount of aid at risk gave the Salvadoran govern-
ment a strong inducement to conduct a trial, without p,\sing an
immediate threat lo the government's security. The Specter
Amendment thus provided a realistic carrot and stick approach.
By March 1984. a trial had been held, though with considerable
United States involvement;-w for the first time in Salvadoran
history, members of lhe armed forces were convicted of political
violence against civilians.4

Although these convictions were an important first step in
curbing human rights abuses, the Specter Amendment was only
a limited success. First, the circumstances of the case were
unique. The case dealt with a privileged class of victim— United
States citizens— and involved somewhat sensational facts. Sec-
ond, responsibility for the violations was assigned no further up

" Arii (". Annmin. A. Niii k M S. Illl niia, SUpra nole 111 ;il 50.

" viv Dewiml A Kass, JUStin- /1 Salvatlar: a Iteporl ol i Mission of Int/airy of
the Association of the lloi ofthe Cilv of New York. ss kir. A.li. criv N.v. 112 120
(19s.11. .

'mAd ol Nov. |.|. 19X3. Pub. I.. No. 98-131, 97 Still. 970 (198.1).

Ait. <.e. N.Y. 'limes. Dec. 3. 1981 ill A.l. col. 3:1..A. Times.Dee. 5.1980. ;il I.
col. .I t hi. Tribune. Dec. 5. 1980, ;il 3. col. I.

w sir. it fi., IloiimeI'rcsitlenliol Ccrlilicalinn Ilearinpslil. supra nole 8, ill 33ft Islulc-
men! ol' Kep. Gilmer IK-N.Y.I).

“SVe N.Y. Times. May 25. 1984. at A ll. col. 2.

“Salvadoran judges said il was the lirsl time ajury had convicted any member of
Ilhe armed forces for it slaying with political overtones." If. at A4. col. 12,
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the mili'- v chain of command than enlisted meh; no officers
were punished. bi

The first qualification is important because further progress
requires extension of protection to less privileged classes of
victims. If one envisions a continuum of victims ranging from
United States citizens at one end to socially important Salva-
dorans (for example, priests, u-ban union officials, important
members of Duarte’s Christian Democratic Party) to ordinary
middle class Salvadorans down to peasants in the countryside,
one would find that the last group is the most numerous, the
most defenseless, and has suffered the most in tile civil war.4
In short, the group most urgently requiring protection is the one
made up of those individuals who arc lowest on the continuum.

The second qualification is important because further progress
requires accountability at higher levels of the military when
those levels are indeed responsible for the violations that occur.
Some have argued that the Salvadoran military resists any pun-
ishment of its members.®2 A significant barrier to generally im-
proving human rights protection in El Salvador is the difficulty
of making individuals, including military officers,lwho are ulti-
mately responsible for human rights violations, accountable for
their actions. Human rights observers contend that in some
cases, including the murder of Archbishop Romero, the direct
rcponsibility lies with the high command, while in other cases
lower officers arc directly reponsiblc with the high command
giving tacit approval.4l if;

1. A Proposal for Action Specific Human Rights
Legislation

Congress can assert more control over its efforts to demand
respect for human rights without jeopardizing its concern for
stability in the region by adopting action specific human rights
legislation. Constructing such legislation requires that Congress
choose a particular manifestation of progress and a particular
aid package to be conditioned on that progress. In making the
first choice. Congress can build on the Specter AnHendmcnt by

1L Rc.port on Human Ricjiits, SUPIA note, It), at 51. *1
See. p.p.. Senate llearinp on Certification on I'roprcss. SUpPra-noio 1, al s3s

(statement of Michael Posner. Exec. Dir. Lawyers Comm. Ibr Inl’ljjtiman Riglils).
1 Sett, r.p.. N.Y. Times. May 24. 1984, al All, col. I: Amnkm\;(Inii:rnationai..
SUPra nole 30. lit 137 (1983). (v

id
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4i

identifying an objective that will both extend accountability fur-
ther up the military chain of command and extend protection
further down the social continuum described in Part II.

One objective that might meet these requirements would be
to require the Salvadoran government to investigate a massacre
that occurred in the Cabanas province in July 1984. According
to accounts collected by the Archdiocese of San Salvador and
by newspaper reporters, infantry troops swept through the area
and left forty to sixty civilians dead, including men, women,
and children.44An investigator for the Archdiocese brought back
photographs that showed bodies burned, mutilated, and decap-
itated./ Survivor testimony named the army as the perpetrator,
and later reports identified the United States trained Atlacatl
Battalion as probably responsible.%6

Some argue that the investigation of the Cabanas massacre
has become a public test of President Duarte's will and ability
to control the armed forces in El Salvador.4 On August 27,
1984, Duarte ordered an investigation into the charges, although
the ifivfestigator will be a military officer.48 The investigator
statedlthat he must move with “lead feet" for fear that the
investigation will “tear apart the armed forces.”4) Such a begin-
ning does not bode well for finding and punishing those respon-
sible for the massacre.

To'reinforce the power of Duarte’s civilian government, and
to further Congress’s concern for human rights progress in the
countl-y, the United Slates should exert direct pressure on the
Salvadoran military lo complete an investigation, even though
such ap investigation could well implicate officers. The level ol
backing the United States provides Duarte in investigating this
wcll-piiblicized, well-documented incident could have a great
effect on Duarte’s long-term credibility and on his control over
the army. The United States thus has an independent reason to
demand a complete investigation of the Cabanas province mas-
sacre, quite apart from the goal of reducing human rights abuses
in the Salvadoran countryside. The prestige of a United States

fi
w* Vcc.Hoston (ilobc, Sept. "J. 1I9M4. ill 1. col, 5.

The photographs me on tile nt Americas Watch, 36 Wesl 44th St.. New York. NY
10036. Telephone interview with Aryeh Ncier. Vice Chairman, Americas Watch (Nov.
1. 1084),,

See boston Globe, Sept. 9. 1984, at |, col. 5.

« AYj'N.Y. Times, Sept. 13, 1984. al A3, col. |I.
w S8 .Huston Globe, Sept. 9, 1984, at |, col. 5.
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supported civilian president is at slake, both inside and outside
El Salvador. The identification and punishment of those respon-
sible for the Cabanas massacre also provides an opportunity to
discipline members of the military, perhaps including officers,
for the murder of the most defenseless category of Salvador-
ans— the peasants in lhe countryside.

In choosing an appropriate military aid package to withhold
pending punishment of the responsible individuals— the second
prong of an action specific legislative approach— Congress must
tread a fine line, withholding aid of sufficient importance to
induce the armed forces to limit the internal loyally code pro-
tecting brother officers, but not so important that its loss would
jeopardize the government itself. One package that might meet
these requirements is the administration’s plan to build a second
helicopter base in the eastern region of El Salvador, lo continue
delivery of UH-IH helicopters, and to deliver two C-47 air-
planes.5 Withholding this package pending the punishment of
those responsible for the Cabanas massacre is especially appro-
priate because these weapons would leave civilian lives even
more threatened than before.5l If the Salvadoran government
were to hold culpable officers responsible for a massacre like
the one in Cabanas, it would provide some evidence that the
Salvadoran army is ready to assume responsibility for the safety
of civilians.®

Iv. Objections to Action Speciitc Human Rights
Legislation

There are several possible objections to a proposal for action
specific legislation. One general objection is that action specific
conditions on military aid, whether tied to human rights or not,
excessively limit the discretion of the President in conducting
foreign policy. While a significant body of scholarship indicates

This plim was confirmed in u (deplume interview with Charles Shapiro. U.S. Dep’l
of Stale (Nov. |, 19841,

) » See unlig, ToifietU.StilvtnInr's Talks. N.v. Times. Oct. 24, 1984, at A27. col.

The evidence would actually be quite tenuous. Since the Cabanas massacre was
better documented than most, the lesson that Salvadoran ollieers will take I'roittl)iny
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that legislation of this sort is constitutional,” this objection does
implicate the wisdom of the policy. Some have argued that the
Executive Branch makes better foreign policy decisions because
it has more information and flexibility;3 the Reagan Adminis-
tration has argued that action specific legislation would unduly
interfere with that decisionmaking." If used appropriately, how-
ever, action specific legislation will have only a limited effect
on presidential discretion. As noted earlier, Congress can limit
its use of action specific conditions on military aid, attaching
such conditions only where other measures nave failed. Con-
gress can continue to use general measures such as the “gross
violations" rule or the certification process. By using action
specific legislation only as a supplement to more general mea-
sures, Congress can leave the President’s discretion in foreign
policy matters largely intact.

A second potential objection is that this proposal would give
the Salvadoran government an incentive to satisfy the aid con-
ditions by punishing scapegoats rather than the actual offenders.
If the Salvadoran army wants the helicopters, and it must have
a conviction by a certain date to get them, then it might conduct
a kangaroo court. The aid conditions should thereforerequirc
not only convictions, but also respect for due process standards.
The convictions of the National Guardsmen for the murders of
the American churchwomen is an apt example. There, the
United States not only set standards, but also played an active
role in Ihe pretrial investigation and in the administration of the
trial." Although interfering with the integrity of another coun-
try’sjudicial system would not ordinarily be desirable, the Sal-
vadoran judicial system at this time of internal disarray appar-
ently has little integrity to lose. According to the U.S. Stale
Department and independent human rights organizations, the

" Congress lijin Itic power muter (he Constitution "to rc|:ul;ite commerce with foreign
milions.” tl.S. Consi. int. I. if Kcl. 3. mid "lo make Milos loi lltc government mid
regulation ol the liiinl mid naval forces.” itl. cl. 1d: S€€ 1., lit nkin. I oiii.ion Afi:aiiis
ano_ Itit. Consi 1l (iiion I1d 11972): Moeller, IWinni Kiglits and United Slates security
Assistance; 1d Salvador and the Casefar Country specific Legislation, 2d 11ahv, int'l
..l 95 (19X3); Comment, SUPIA nole 3, il 17H-78. Hat See wallace. TItC President's
Fsthtsive Foreign Affairs Powers Over Foreign Aid (pi. 1), 1970 DIiKI-. 1.J. 293 (arguing
lhal il is uncoiisliliilioiiiil lor Congress lo attach any conditions lo foreign aid
iippioprinlions). .

w See Comment, SNPI& nole 3. ul 178-8(1, for a discussion of ilie relative merils of
these contentions in lhe human riglils Hold.

" See i i*l Siam Hum.. June 19X4, al 79.

See N.Y. limes. May 25. I9Hd. at A 1l. col. 2.
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judicial system is virtually paralyzed." Stephen Kass, speaking
for the Association of the Bar of the City of New York, has
testified that “the collapse of EI Salvador’s criminal justice sys-
tem is general and pervasive,”" and Senator Christopher J.
Dodd (D-Conn.) has declared that it “isn’t a judicial system at
all.”" Far from interfering with its integrity, United Stales par-
ticipation would probably improve the Salvadoran judiciary.
Finally, one could argue that the proposed legislation, by
limiting the discretion of the Salvadoran army, could reduce the
army'’s ability to pursue the counterinsurgency war against the
guerillas. Limiting the discretion of the army, however, is pre-
cisely the purpose of the proposal: it is meant in the long term
to eliminate certain unacceptable tactics used by an army sup-
ported by the United States government. The question of
whether the utility of those tactics outweighs the losses inflicted
on noncombatant civilians is debatable, perhaps, but in effect it
has already been settled by the international law.of warfare.
The 1949 Geneva Conventions, to which the United States is a
signatory, prohibit the murder, mutilation, or torture of civilian
noncombatants, even in the absence of a declaration, of war and
even if the hostilities are confined to the territory,of a single
country.@® A,
mit
V. conclusion -V
e 1
Just as lhe presidential certification requirement permitted
Congress to voice its concerns about human rights' with more
specificity than the general policy enunciated in section 502B of
the Foreign Assistance Act, action specific conditions on mili-
tary aid enable Congress to achieve greater specifibity than the

” While claiming that lhcrc hail been some improvement. Ass’l Sec'y* bfSlale Thomas
Kmlers has testified that "(tllic basic issue in these cases is lhe nonfungtioning in most
of its aspects of the Salvadoran judiciary system." House Presidential Certification
Hea”ngs [l SUPIa note 8. at H8. For the views of representative Inintan rights organi-
zations, sec Charncy, Failed Justice in FI Salvador: Most Murder ¢"uses Fiul n-Ac-
tpiillals; Trial Procedures. Juror Alienation lllumed, L.A. Daily 3.. Mar. 13, 1984, at 4.
col, 3: Visiting Lawyers Find Collapse of Justice in FI Salvador, N.v.L.9.. Feb. 17.
19k3, at 1, col. 2: House Presidential Certification Heatings Il, supra note , at 105
(statement of William Doherty. litccc. Dir.. American Institute for Free Labor Devel-
opment): Id. at 381 (statement of Morton llalpcrin. Dir. Center for Nat'l Security
Studies). . o sl

Senate Hearing on Certification on Progress, supra note id. al 4811

vi flouse Presidential Certification Hearings I. supra nole s. al 59,

" Geneva Conventions. Aug. 12. 1949. art. 3. 0 U.S.T. 351ft. T.|.A.S. No. 3365. 75
U.N.T.S. 287. '
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certification requirement. They also remove Congress from the
quandary of either withholding all military aid, a choice incon-
sistent with its security objectives, or continuing to stand aside
while human rights violations persist. Congress now has an
opportunity to build on the tentative results of the Specter
Amendment, not only increasing the accountability ol Salva-
doran military officers, but also extending greater protection to
the least privileged members of Salvadoran society. In lime,
Congress could extend action specific legislation to other coun-
tries receiving United States aid, if and when Congress deter-
mines that more general human rights policies have failed to
meet their objectives.
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COMMENT

A NEW GENERATION OF STATE TAX AND
EXpPENDITURE LIMITATIONS

Justin J.T. Hughes™
Garth B. Rieman**

Provisions restricting government spending have been com-
mon in state constitutions since the late nineteenth century.l
For the most part, these constitutional controls on state finances
have been of three basic types: 1) restrictions on the finances
of local government;2 2) restricted financing of specific govern-
ment programs;-' and 3) limits on state government deficits.4
Restrictions on local governments and specific programs were
often responses to serious problems. For example, state consti-
tutional limits on local government indebtedness followed
closely on the heels of municipal bankruptcies in the 187()'s.'
The third type of control, limits on state deficits, simply pre-
cluded states from spending more money than they raised.h
Today these old forms of budgetary restrictions are very much
alive.7

* 11.A.. Oberlin College. 1982; member, Class of 1986. Harvard Law School.

*e 11A., Pomona College, 1982; M .IU’., John |- Kennedy School ol' (iovemment.
Harvard University, expected 1985.

15ee, €.J.. Minn. Const, art M. 8846 (adopted 18571; N.J. Consi. an F.se.
ti 4 (adopted 1844); Se€ generally J. wittciiT. Tax ano Expenditure Limiiaiion: A
Pot.tcv Perspective 42 (198l)(many of these restrictions were prompted by financial
panics and widespread corruption).

1 See, €.0., N.Y. Const, of 1894, art. V1II, 8 10: SB€ NISO 3. W right, SUPTA note I,
at 41.

* See, €.0.,, Tex. Const, art. 7, 88 It, lla (1876. amended 1912)1providing a perma-
nent fund for the University of Texas); SE€ dlSO F.. Gkiitmii, A litsioitv W American
Cnv Government: The Conspicuous Faii.uke 1870-1900. at IS tl974)icditcaiion
funding was least disturbed by economic crushes).

4See. e.fl., wts. Const, art. VIII, § 5 (adopted 184sI; S€€ alS0 J. w right. Safira
note I, al 41. .

*See. e... N.Y. Const, of 1894. art. viii. 8 10: 5ee Ucnertilly e. Gitn rntt. Supra
note 3, al 20 (legislators thought the best way to ensure economical government was to
m%ke it impossible to incur large debts).

See. €.0. Mo, Const, of 1864, art. Ill, 8 34; Mien. Consi. of 1874, art. X1V, 83:
W. Va.Const, art. X. §4.

7566, €.0.. Ai.a. Const, art. X|-8213; Ai.aska Const, art. IX. 888. 122 Am/.

Const, art’ IX. 85: Cae. Const, art. XVI. 8 | (1849, amended 1908. 1956. [96(L 1962
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The attached are remarks made by Assemblyman John B. Sheffer 11, a
white Republican from Western New York.

Assemblyman Sheffer®"s remarks were
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The
Assembly 99 to 38 with all of the Democratic Majority voting for the bill.

Chairman of the Assembly Banking Committee.

legislation passed the

Assemblyman Sheffer presented quite a compelling argument for the

support*of divestiture. |

think you will

find

it

interesting.
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ACTING SPEAKER GRABER: Mr. Sheffer.

MR.  SHEFFER: My colleagues: A few
seconds ago, Mr. Green mentioned Thomas Jefferson. In
all of history, there 1is hardly a more prophetic or
haunting thought, it seems to me, than when,
referring to the existence of slavery in this Country
decades before the Civil War, Jefferson said, "When I
reflect that God is a just God, andHis justice cannot
sleep forever, | tremble for my Country."

As i1t turned out, Jefferson"s fear was
well-founded; and, indeed, itwason the backs of
Jefferson, Lincoln and countless others no less
committed and heroic, black and white, that the effort
to abolish slavery was waged; taking years, decades,
bathed in the blood of thousands of Americans 1in that
awful war, that abolition effort, founded in equality,
fairness, and justice, was successful, and the battle
for civil rights in this Country certainly had not
ended, but had begun.

And now, today, almost a century and a
guarter later, a similarly just effort against not the
same but the similarly obnoxious institution of
apartheid, 1is beinb waged in South Africa. The names

have changed -- Tutu, Mandella, like our Country,



NYS Assembly - 3 - June 28, 1985

countless others, and like our Country, taking decades
and being bathed 1in the blood of thousands of South
Africans, that abolition effort similarly founded 1in
equality, and justice, and fairness, goes on and on.

It seems to me that the question
presented to the House by this bill 1is a proper one:
whether there is a legitimate role for this government
in the State of New York to play, to assist in that

effort to break the back of apartheid. Whether there

is, in the final analysis, a proper relationship
between our public policy, 1in particular our
investment policy and our moral judgment; a

relationship between our government and our commitment
to equality, to justice.

In studying these issues, | found that
relationship to be as complex, and as difficult as any
that 1 have ever encountered in this House. But |
will tell you what - | found something else -- that,
once again, Mr.Jefferson cuts right to the heart and,
at least in mymind, blew away that smoke. He said,
"1, for one, should 1like to be able to love my
government, and love justice at the same time."

I rise, Mr. Speaker, in support of this

bill. In reaching that <conclusion, I have had to
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overcome many, many questions and concerns in my mind.
Some of them have been raised tonight, but there have
been three primary concerns that | would like to take
time only to list: The Ffirst 1is whether this bill,
and the divestiture effort, 1is really not the easy
way, the purist®s or the lazy man®s route out of this
difficult issue for the State of New York, and
whether, instead, a deliberate program of selective
disinvestment, putting a responsibility on the
Comptroller, and an affirmative obligation on the
United States companies in which we invest to
desegregate the workplace in South Africa ani
integrate their employees; to 1improve and equalize
working conditions; improve and equalize wages and
benefits; whether we ought to prohibit Iloans of any
type to South Africa, and prohibit South African
currency in the State of New York and take the
Sullivan principles, improve upon them, strengthen
them, and then mandate and 1impose them on United
States companies in whichwe invest; whether that more
complex and deliberate course of action to improve
conditions within the apartheid structure 1is not
ultimately the more constructive and effective route

for the State of New York to go.
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I want to say that | was not only open
to that viewpoint, I was very strongly predisposed
toward it. I read of the internal reform efforts by

the minority government within South Africaj of the
constructive engagement effort by the United States
and others from without. The last thing 1 wanted to
do was vote for a bill that sounded good, and makes me
feel good but, as a practical matter, works against
the interests of the very group that we are trying to
help, the black majority in South Africa. I read that
the public opinion polls show a Jlarge majority of
those blacks against divestiture, and 1| was 1inclined
tooppose this bill and support the constructive
engagement effort.

Over the last several months of looking
at these 1issues, I have come, I guess Kkicking and
yelling, but | think, inevitably, to the conclusion
that that is not the route to go; that the
constructive engagement effort, the internal reform
effort within South Africa have done, essentially,
nothing with respect to the basic civil rights of the
black majority in South Africa.

As Mr. Seabrook, and Mr. Green and

others have mentioned, 75 percent of the population in
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South Africa cannot vote, and it 1is the 75 percent
that 1s black. They cannot live where they want; 75
percent of the population lives on 13 percent of the
land. In those black reserves, one child dies out of
every two because of rampant malnutrition, this in the
Country of Africa, that 1is the Jlargest exporter of
food.

Ten times more is paid for the
education of the jmall minority of white children 1in
South Africa than is paid for the large majority of
black children. They cannot say what they want.
There 1is no such animal as the First Amendment, We
are talking about public opinion polls that say a
large majority of blacks are against divestiture. Get
this -- it 1is illegal, it 1is an act of sedition in
South Africa to support or to advocate divestiture.
What kind of public opinion poll do you get 1in a
situation like that?

Beyond that, looking to the economic
considerations, less than one-half of one percent of
the working black population in South Africa 1is
employed by the United States companies 1in which we
invest. Less than one-half of one percent.. So, for

us to have, as our goal in the State of New York, to
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tolerate the apartheid system, to constructively
engage this system, with the maximum purpose of
marginally 1improving the lot of less than one-half of
one percent of the black population, cannot possibly
be a worthy or appropriate goal for the State of New
York; and, 1instead, must be to work together with our
neighbors 1in the free world in whatever rational and
effective way that we can, not to work within the
system, to engage the system, but to bring the curtain
down on apartheid; to bring apartheid 1itself to an
end.

I don"t pretend, | don"t think Mr.
Fink, or Mr. Farrell, or anyone does, that this bill
is going to achieve that goal, that the State of New
York®s divesting will bring that about. What 1is much
more clear is that if aprogressive and compassionate
State such as the Stateof New York, with a heritage,
a commitment of individual rights and responsibility,
of individual liberty, of social justice, of fairness
and equality, if even we are unwilling to take this
step and exercise this initiative and leadership in
joining with the other states and cities that have
already taken that step, and help show the way for

others that have yet to take 1it, then what Kkind of
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shot we are giving, what kind of chance 1is the free
world giving to representative government, to a
democratic vrepublic 1in the Country of South Africa,
when aparthied 1is abolished, as it surely will be one
day.

Let"s make a commitment. Let"s stand
for something here. Let"s, through the force of our
moral commitment and initiative, at this point, give
democracy a shot in South Africa, lest we, 1instead,
rely on the force of our weapons and the lives of our

sons five, or ten, or twenty years from now.

The second concern that | have is as to-
the precedent established by this bill. There are
countless 1issues of policy, or morality , or justice
throughout the world. Surely it is true, | believe it

is, that we can"t speak to all of those 1issues 1in our
investment policy if we are to have a stability and
growth to our investments, and protection for our
pensioners. A line has to be drawn someplace. The
question is where 1is that [line properly drawn that
would distinguish issues of such moral compulsion that
we ought to divest our assets, that we ought not to do
anything less.

| can"t fully answer that dilemma.
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What 1 do believe 1is that this line necessarily falls
on the other side of the apartheid, an institution of
racial and human exploitation that so profoundly
offends every foundation upon which a free society 1is
built.

About 1,000 times in the last few
months you have heard the "U. S. A. for Africa"”
recording. I think they make a critically 1important
point in the middle of that song. It says: "There is
a choice we"re making, we are saving our own Jlives."
I think that that is true. In this case, if we reject
tZis bill, not on its merits, but because we are
intimidated by the provocative precedent that it sets,
and we are unwilling to rely on the good judgment and
good faith of this House and this State in future
years, it seems to me we will have abandoned that
heritage and that commitment to individual rights and
liberty, and social justice and equality, and
fairness, for which New Yorkers have lived, and
fought, and died for generations, for centuries, and
for which our own generation strives, imperfectly,
today. "There is a choice we"re making, we are saving
our own lives."

The third concern -- and | will
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MEMORANDUM

RE: The Constitutionality of State
and Local Divestiture Legislation

FROM: The Lawyers®™ Committee for
Civil Rights Under Law*

In the last few years a number cf state and local
governments have acted to withdraw investments of pension
and other governmental funds from firms doing business
in South Africa. This "divestiture” by state and local
governments of funds 1invested in firms doing business

in South Africa has been criticised as unconstitutional

in the halls cf Congress and elsewhere. State divestment,

and in particular state divestiture legislation, these
critics contend, both violates the foreign commerce

clause of Article 1 cf the Constitution and intrudes

* The Lawyers®™ Committee gratefully acknowledges the
assistance of Mark P. Gergen, an associate at the law
firm of Arnold & Porter, 1in the preparation of this
memorandum. Please direct all inquiries regarding this
document to Gay J. McDougall, Director, Southern Africa
Project, Lawyers®™ Committee for Civil Rights Under Law.
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upon the impliedly exclusive authority of the federal

government to conduct foreign relations.1

The charge that state and local divestiture
legislation 1is unconstitutional is misguided and without
basis in either constitutional principle or judicial
precedent. Divestiture is grounded on the undisputed
authority of a state to manage ins own finances and
to determine what activities it will support. State
divestiture legislation does not violate the Commerce
Clause, for that clausa 1is simply not concerned with
this type of state proprietary decision. Nor does such
legislation impermissibly intrude upon the federal foreign
relations power. State divestiture legislation violates
no statute, treaty or executive agreement of the United
States, and so transgresses none of the grounds upon
which state action has traditionally been deemed violative
of national foreign policy. Further, as a form of

proprietary action state divestiture 1is not so disruptive

1 Larry M. Fig (Legislative Attorney, American Law
Div., Congressional Research Service). Analysis jf
Whether the District of Columbia South Africa Investment
Act (D.C. Act 5-7S) Violates the Commerce Clause of

the Constitution and the Exclusive Federal Power To
Conduct Foreign Relations (Jan. 31, 1S84) ("CRS
Memorandum™); Mote, Constitutionality of the Mo
Discrimination Clause Regulatinc University of Wisconsin
Investments, 1S78 Wis. L. Rev. 1059. See also Letter

of Philip M. Crane to Members of the House of
Representatives, Jan. 24, 1984.
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of foreign relations ro warrant its prohibition on the
basis of seme presumed constitutional principle
prohibiting state action which impairs this nation's

foreign relations.

l. The Divestiture Movement.

In recent years opponents of apartheid in this
country have sought to compel American firms to cease
doing business with or in South Africa. The movement:
has taken a variety of forms, including shareholder
corporate governance resolutions, consumer boycotts
of South African products, and, most prominently, threats
by governments, labor unions, and other prominent
institutions to withdraw funds invested in firms cr
banks doing business 1in South Africa. The divestiture
movement 1is important, for American businesses play
a significant role in South Africa, and those businesses
depend upon investments from public and private pension
funds.1
2 Currently, ever S,QCQ American companies do business
in South Africa, and total United States investment
in that country 1is over $14 billion. American
corporations play a significant role in such important
sectors of the South African economy as petroleum,
automobiles, and the computer industry. See Davis,
Cason, and Hovey, Economic Disengagement and South Africa;
the Effectiveness and Feasibility of Implementing
Sanctions and Divestment, 15 L. « Pol. Int. Bus. 529,

545-49 (1933).

[Footnote continued on following pagej
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The divestiture cudgel has been picked up by
private organizations as diverse as Yale University,
the National Council of Churches, and trade union pension
funds. This private action poses few legal difficulties,
even though it has been argued that divestment by a
trustee of a pension fund or a charitable trust might
violate the fiduciary duty to the beneficiaries cf the
fund or trust to maximize 1investment return.3 Mere
problematic 1is divestiture by stare and municipal
governments, for that raises Constitutional 1issues not
implicated by private action concerning the power of
state and local governments to play a role 1in shaping
this nation®s commercial and political relations with

South Africa.

States which have divested in some fashion include

[Footnote 2 continued from preceding page]

It has been reported that public and private pension
funds own one-cuartar of all publicly traded stock and
control more than two-fifths of ail debt capital in

this country. 1d. Indeed, General Motors reports that
10% of its total debt is held by public funds, such
as pension systems and state cash accounts. Wall Street

Journal, April 13, 1984, at 33, col. 4.

3 Mote Socially Responsible Investment of Public Pension
Funds: The South Africa Issue and State Law, 10 N.Y.U.
Rev. L. & Soc. Ch. 403 (1380-31), responds to this
criticism of private divestiture.
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Connecticut,4 Massachusetts,5 Michigan,6 Nebraska,?7
and Wisconsin.* Cities which have acted include rhe
District of Columbia,3 Philadelphia,1l0 San Francisco,
and Wilmington. Currently, similar 1initiatives are
pending before numerous other state legislatures and

city councils_11

The decision to divest has been made by states
in a variety of fashions. In Massachusetts, for example,

divestiture was 1in the first instance done informally

““ CONN. GEN". STAT. ANN. & 3-13f.

3 MASS. GEN. LAWS ANN. ch. 32, 823. See also 1979
MASS. ACTS ch. 393, item 0612-1500.

5 MICH. CCMP. LAWS 88 25.145(5); 37.2402(1)(f).

7 LR43, Neb. 86th Leg., 2d Sess. (Mar. 31, 1980).

It has been reported that Nebraska recently enacted
formal legislation imposing some restrictions on
investments of public pension funds in firms doing
business in South Africa. Wall Street Journal, April 18,
1984, at 33, col. 4.

* WIS. STAT. ANN. &36.29(1), which prohibits University
of Wisconsin investments 1in firms which discriminate

on the basis of race, has been interpreted by the
Wisconsin Attorney General to prohibit investment 1in
companies that do substantial business in South Africa.

3 D.C. Law 5-50 (1984).
13 Bill 1060-A (June 17, 1982).

11 It has been reported that divestiture bills are

now pending in 26 states - including New York and
California, the two most populous states -- and 20 cities.
Wall Street Journal, April 18, 1984, at 33, col. /4;
Christian Science Monitor, March. 2, 1984, at 3.
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by a decision of the Massachusetts State Treasurer to

no longer place new investments 1in firms doing business
with South Africa.12 Later, the Massachusetts legislature
formally acted to require divestment by state owned
employee pension funds.13 Other jurisdictions which

have enacted legislation specifically requiring
divestiture include Michigan, Connecticut and the District
of Columbia. In Wisconsin, on the other hand, divestiture
was ordered by the State Attorney General who interpreted
a statute generally prohibiting the investment of state
funds in firms which practiced race discrimination as
prohibiting the investment of stats funds in firms doing
business 1in South Africa.14 And, 1in Nebraska the state"s
policy of divestiture was first announced by an informal

legislative resolution.

The fashion by which states divest is as varied
as the process by which the decision to divest 1is reached.
Connecticut, for one, merely requires that as a condition
to the receipt of investments of state funds a company
doing business in South Africa must agree to adhere

to the Sullivan Principles and not to give succor to

12 N.Y.U. Note, suora, n.3 at 414-15, n.56.
13 MASS. GEN. LAWS ANN. <ch. 32, 823.

1= 57 Wis. Op. Att"y Gen. 20 (1973).
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the South African armed forces or police.15 Most other
jurisdictions have required complete divestment and

not merely adherence to the Sullivan Principles. So,
Michigan prohibits investments in "organizations operating
in South Africa."15 Casting its net somewhat wider,

the District of Columbia prohibits investment in any
company or financial institution "doing business in

or with the Republic of South Africa or Namibia."17

Divestiture legislation need not even identify
South Africa as 1its subject. The Wisconsin experience
illustrates how a general legislative mandate that funds
not be invested in firms that practice race discrimination
could be applied to bar investments in firms operating
in South Africa, which of necessity must follow
discriminatory employment practices. Similar legislation
has been proposed in Oregon, either to prohibit investments
of state funds in firms which practice or condone

discrimination or, alternatively, to prohibit investment

15 CONN. GEN. STAT. ANN. &3-13f. The Sullivan
Principles require that a corporation doing business

in South Africa desegregate the workplace, treat workers
equally, provide training for blacks, and seek to improve
the quality of workers®™ lives. See Davis, et a‘*. , supra,
n.2 at 550-53.

15 Mich. Comp. Law 837.2501(1)(f). The Michigan szatute
also requires divestment from organizations cperazing
in the Soviet Union. ld. 37.2501(1)(g) -

17 D.C. Act 5-76, 82.
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"in any firm which conducts substantial business

operations 1in any country whose laws on their face require
invidious discrimination on the basis of race, color
or national origin."1* The Michigan statute 1is comparable
in that its stated purpose 1is to not "encourage or condone
legally required discrimination against an individual

on the basis of race or color, however the law gees
on to specifically prohibit investments in firms operating

in South Africa.13

The diverse forms of divestiture complicate the
analysis of the movement®s constitutionality. The
arguments which may be made against "purer"™ forms of
divestiture legislation -- such as the Michigan or the
District cf Columbia laws which simply prohibit
investments in firms doing business 1in South Africa -
are considerably muted when directed at other forms
of action. So, divestment seems less an intrusion by
a state into foreign relations where it is the
consequence, as it was 1in Wisconsin, of the implementation
by a state of a general edict not to support firms which
practice discrimination. At the same time, it 1is

impractical for federal courts to oversee state investment

13 Senate bill 957, 1979 regular session.

13 MICH. COM?. LAW &37.2501(f).
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activities to ensure that divestiture 1is not accomplished
informally, as it was first done, for example, 1in
Massachusetts. The regulation of such informal divestment
would require close scrutiny of the day-to-day investment
decisions made by the fund administrator and a critique
of his estimate of the comparative value of various
investment strategies to determine if his decisions

were made for some "invidious"™ reason. This memorandum
dees not address these and similar issues raised by

the more subtle forms cf state divestiture. Rather,

it focuses on the most straightforward issue, the
constitutionality of state legislation which explicitly
prohibits the investment of state funds 1in firms doing

business in or with South Africa.

1. The Constitutional Basis for Divestiture.

That the Constitution endows a state with authority
to determine how its own funds will be invested 1is
indisputable. The Supreme Court has recognized that
an essential element of state sovereignry is rhe control
by a state.over 1itb own finances.20 further, the Court
has recognized than the Constitution leaves a stare

with considerable discrerion ro determine which activities

10 National League of Cities v. Usery, 426 U.S. 333,
355 (1375).
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it will subsidize.21 Divestiture implicates both cf
these functions. Cn one band, diveseizure involves

a decision by rhe stare as to hew best to administer

its own funds. Ar the same time, divestiture represents

an effort by the stare to invesr its funds in a socially

responsible manner so that it does nor support rhe South

African system of apartheid.

Critics of divestiture argue char no legitimate

state inrerest is served by divestiture.22 However,

they ignore the primary justification of divestiture:

21 The 1issue of the constitutional restraints on subsidy
choices by a state has arisen most starkly in rhe abortion

funding cases, where the Court has held that a stare

may refuse to fund abortions while funding childbirth.

Harris v. McRae, 448 U.S. 297 (1S80); Maher v. Roe,
432 U.S. 464 (1977). In Maher v. Roe, the Court
explained:

There 1is a basic difference between direct
state interference with a protected
activity and state encouragement of an
alternative activity consistent with
legislative policy. Constitutional
concerns are greatest when the State
attempts to impose its will by force

of law; the State"s power to encourage
actions deemed to be in the public interest
is necessarily far broader. 432 U.S.

at 475-75, citing 3uckley v. Valeo, 424
U.s. 1 (1976).

22 CRS Memorandum, sucra, n.l at 13, 34; Wisconsin
"fO = 1 -
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that, is, the interest of a state as an financier to
ensure that its investments are .tads in a socially
responsible tanner. The clarion call of the divestiture
movement, in both public and private quarters, has been
the principle that investor is morally responsible for
the use to which his funds are put. Mo constitutional
principle bars a state from so noticing the moral

consequences of its actions.

. The Foreign Commerce Clause.

Opponents of divestiture legislation argue that
it violates the foreign Commerce Clause of Article 1
of the Constitution. The clause, which empowers Congres
"To regulate Commerce with foreign Nations, and among
the several States,” has long been interpreted by the
Supreme Court to prohibit, by implication, overly
burdensome state regulation of foreign or interstate
commerce or "parochial” state regulation which
discriminates against foreign or interstate commerce.13
Critics of state divestment urge that it impermissibly
restricts commerce with South Africa, in violation of

the Commerce Clause, and that it furthers no corresponci

23 The 1leading case of the modern era enforcing the
dormant commerce clause 1is Southern Pacific Co. V.
Arizona, 325 U.S. 751 (1945).
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state interest which might justify the action.2

The argument that divestiture legislation violates
the Commerce Clause 1is of little weight. The Commerce
Clause simply does not apply to this type of state
proprietary decision. In a bevy of recent decisions
the Supreme Court V held that the Commerce Clause
restricts only the power of a state to regulate or tax
commerce, and that the clause imposes no restrictions
on the right of a state to choose who it will do business
with as a buyer or a seller in the free market.:s
Divestiture, of course, dees net involve the regulation
or taxation of commerce. Rather, it simply involves
the refusal by a state or local government to deal with
companies or banks which support the South African system

of apartheid.

Hughes v. Alexandria Scrap Com .25 is the first
case to consider whether the Commerce Clause governs
state action of a proprietary nature. At issue in Hughes

was the constitutionality of a Maryland program providing

20 CRS Memorandum, supra, n.l at 9-25; Wisconsin Mote,
suora, n.l at 1063-66.

25 White v. Massachusetts Council of Construction
Employers, 75 L. Ed. 2d 1 (19S3); Reeses, Inc. v. Stake,
447 U.S. 429 (i960); Huches v. Alexandria Scran Corn.,
426 U.S. 794 (.1976) .

26 425 U.S. 794 (1975).
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bounties to junkyards for scrapped automobiles which
required cur-of-state junkyards to provide more thorough
documentation of ownership of the vehicle on which the
bounty was claimed than was required of Maryland
junkyards. A Virginia junkyard challenged the disparate
documentation requirements as discriminatory against
interstate commerce, 1invoking precedent declaring state
discrimination against interstate commerce to be
impermissible per se under the Commerce Clause.27 The
Court rejected that argument, reasoning that the purpose
of rhe Commerce Clause was to prevent states from erecting
barriers to interstate commerce by taxation or regulation, ~
and concluding that the clause was not concerned where

a state participated in the market to favor 1its own

citizens.23

The issue of Commerce Clause limitations cn srate
proprietary action was next raised in Reeves, Inc. V.
Stake.29 At issue in Reeves was a decision by South
Dakota to confine the sale of cement from a state owned
cement plant to state residents. As in Hughes .

Alexandria Scrap, the plaintiff argued that the Commerce

27 Pike v. 3ruea Church, 1Inc., 397 U.S. 137, 142 (1970).
23 425 U.S. at 307-0S.

29 447 U.S. 429 (1980).
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Clause prohibited such discrimination by a state against
interstate commerce. The Court held otherwise, concluding
that "[l lhere is no indication cf a constitutional plan

to limit the ability of the States themselves to operate
freely in the free market."33 The Court reasoned that

the freedom of the state to restrict sales as it wished
was counseled by "the long recognized right of trader

or manufacturer, engaged in an entirely private business,
freely to enercise his own independent discretion as

to oarties with whom he will deal."31

The issue of state proprietary action was addressed
by the Court most recently in White v. Massachusetts
Council of Construction Employers, 75 1. Ed. 2d 1 (1983).
There the Supreme Court rejected a Commerce Clause
challenge to a Boston requirement that half the workforce
in municipally funded construction projects be residents
of 3oston - again, on the ground that the Commerce

Clause does not reach proprietary activity.

In light of this authority, the argument that
divestiture might in some way violate the Commerce Clause

is mystifying. Critics of divestiture have suggested

33 ld. at 437.

31 Id. at 433-39, quoting United States v. Colgate &
Co., 250 U.S. 300, 307 (1919).
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that this precedent is 1inapposite to the issue of the
constitutionality of divestiture legislation since
Alexandria Scrap and its progeny concerned interstate,

and not foreign commerce.32 There 1is, however, no basis
for restricting the principle that states may deal with
whom they please in the marketplace to marker decisions
of a purely domestic character. The only court to face
the question has held that the proprietary action doctrine
applies to foreign commerce as well as domestic. At
issue in K.S.3. Technical Sales Coro, v. North Jersey
Pist. Water Suoolv Co.,33 was the constitutionality

of New Jersey"s "3uy Americanl statute, which provided

a preference for United States-prcduced goods in state
procurement. The New Jersey Supreme Court upheld the

law against a Commerce Clause challenge, reasoning that
Alexandria Scrap immunised a state®"s proprietary conduct
from scrutiny under that clause. In reaching that result
the court specifically rejected the argument that

proprietary activities were of a significantly different

32 CRS Memorandum, sucra, n.l, at 21. In Reeves the
Court remarked that "[w]e have no occasion to explore
the limits imposed on state proprietary actions by the

"foreign commercel Clause,”™ and observed that "Commerce
Clause may well be more rigorous when a restraint of
foreign commerce 1is alleged." 447 U.S. at 438 n.o9.

3 75 N.J. 272, 381 A.2d 774 (1977), aDDeal dismissed,
435 U.S. 982 (1978).
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tenor when they involved foreign commerce.3*

The CRS Memorandum relies uncn Janan Line Ltd.
County of Los Angeles3s as authority for restricting
the proprietary action doctrine to the domestic context.
In that case the Supreme Court held unconstitutional
a California ad valorem tax imposed on shipping containers
temporarily within the state which were used exclusively
in foreign commerce. The Court posited that the tax
might withstand scrutiny if imposed on instrumentalities
of interstate commerce, but concluded that "more extensive
constitutional inquiry 1is required” where foreign commerce
was at stake.36 The Court identified two factors®"present
in the international context not present in the domestic
context which compelled invalidation of the California
tax. first, the Court observed that the danger of
multiple taxation was greater in the international context
since it had no power to allocate authority to tax among

the competing jurisdictions, as it does when the dispute

3 381 A.2d at 738. A decision by a lower court 1in
California striking down that State"s "3uy American”
statute, Bethlehem Steel Coro, v. Board of Commissioners,
276 Cal . App. 2d 221, 80 Cal. Rptr. 800 (1953), predates
Alexandria Scrap.

3% 441 U.S. 434 (1979) .

36 Id. at 445-46.
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over power ro tax is between states.37 Second, the
Court reasoned that the rax undermined a significant
national inrerest in the uniformity of treatment of
cargo containers, an interest rhe Court found evidenced

by federal statutes and treaties.3~

Japan lines does not, however, suggest that the
"foreign commerce"™ clause might restrict the freedom
of a stare to deal with whom it pleases 1in the
international marketplace.33 The decision involved
regulatory, rather than proprietary, state action.
Proprietary state action simply does not implicate one
concern identified in Japan Lines - the risk that states
might subject persons to multiple or inconsistent
regulatory burdens. Moreover, as is explained fully
below, divestiture does not run afoul of some pressing
national interest in uniformity. Unlike the tax at issue
in Japan Lines, divestiture violates no plainly expressed

policy of the United States with respect to foreign

37 Id. at 446-43.
33 Id. at 443, 452-53.

33 The principles enunciated in Japan Lines are far
from absolute. In a case decided four years later,
Container Corp. v. Franchise Tax Board, 77 L. Ed. 2d

545 (1983), the Court upheld a state unitary tax 1imposed
on subsidiaries of foreign corporations, even though

the unitary tax created some risk cf double taxation

and was disturbing to foreign nations.
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commerce.*a

Critics of state divestiture further argue that
such legislation violates the Commerce Clause because
it advances no legitimate local interest.11 However,
the Supreme Court did not inquire into whether the
challenged action served some legitimate interest in
Alexandria Scrap and the other proprietary action cases.
Instead, the Court simply held state proprietary action
to be immune from scrutiny under the Commerce Clause.
Thus, the nature of the 1interest ser/ed by divestiture
legislation is seemingly irrelevant to the question
of its constitutionality under the proprietary action
doctrine. Moreover, divestiture does ser/e a legitimate
state interest; that is, the interest by a state in
the responsible investment of its funds. While this
interest is largely moral 1in character, that dees not
diminish 1its legitimacy under constitutional doctrine.
Ya In Japan Lines the Court emphasized that the tax
was 1inconsistent with the policy of the United States,
expressed both in treaty and statute, to eliminate
impediments to the use of shipping containers 1in commerce.
451 U.S. at 452-53. In Container Corp., In comparison,
where the tax at 1issue violated no explicit policy of
the national government, the Court concluded that the
tax was constitutional even though foreign countries
were strongly opposed to it. 77 L. Ed. 2d at 571-73.
11 CRS Memorandum, supra, n.l at 1IS; Wisconsin Mote,
suora, n.l at 1063-65. Traditional Commerce Clause
analysis requires that state regulation of interstate
commerce ser/e some local interest that outweighs the

burden cast by the regulation on interstate commerce.
See Pike v. 3ruce Church, 1Inc., 357 U.S. 137 (1S70).
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IV. The Foreign Affairs Power.

The second objection raised to stare divestiture
legislation is that such action by a state impermissibly
intrudes upon the "exclusive” authority of the federal
government to conduct this nation®"s foreign relations.
Critics of divestiture legislation observe that the
effect and apparent purpose of such legislation is to
disappoint or injure the South African government.

This, the critics of divestiture legislation contend,
states may not do because the Constitution implicitly
forbids them from so interfering in the foreign relations

of the national government.*2

It is important to keep 1in mind the limited ground
upon which state divestiture is claimed to be
objectionable. It is not argued that divestiture violates
any of the few Constitutional provisions specifically
defining the proper role of states in matters of "foreign

relations.""*3 It is plain that state divestiture does

*2 Wisconsin Note, supra, n.l at 1066-70; CRS Memorandum,

supra, n.l at 25-33. See also Letter of Philip M. Crane
to Members of the House of Representatives, Jan. 24,
1984.

“3 It has been said that "where foreign relations are
concerned the Constitution seems a strange, laconic
document: although it explicitly ledges important foreign
affairs powers 1in one branch or another of the federal
government, and denies important powers to the States,
many others are not mentioned." L. Henkin, Foreign
Affairs and the Constitution (1972) 16.
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not viola-2 any express constitutional mandate. In

the area of foreign relations the only powers specificali
denied to states by the Constitution are the power to
enter into treaties or agreements with foreign states,

to engage 1in war, and to tax imports and exports.Uc

Divestiture runs afoul of none of these prohibitions.

Nor 1is it claimed that divestiture 1is inconsistent
with any statute, treaty or executive agreement of the
United States. Rather, state divestiture legislation
is consistent in principle with the national policy
toward South Africa and apartheid.4s The absence of

any inconsistency betweeen state divestiture legislation

“* Article 1, section 10" of the Constitution provides
that "No state shall enter into any Treaty, Alliance,
or Confederation [or] grant Letters of Marque and

Reprisal”; it requires that Congress consent to state
"Imposts or Duties on Imports or Exports"™; and, it

mandates that states not "enter into any Agreement or
Compact . . . with a foreign Power, or engage in war"

without the consent of Congress.

The official position of the United States government
is that it is opposed to apartheid. Thus, the United
States has imposed a ban on the export by American firms
to South Africa of arms, military equipment, and any
other goods which might be used by the military or police
See MehlIman, Milch, and Toumanoff, United States
Restrictions on Experts to South Africa, 73 Am. J. Comp.
L. 581 (1979). And, Congress 1is now considering
legislation to impose even further restrictions on tradin
by American firms with South Africa. K.R. 3231, 98th
Cong., 2d Sess., which was passed by voice vote in the
House 1last fall, would amend the Export Administration
Act of 1978 to ban all new investment in South Africa
by United States firms and banks.
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and federal law 1is of crucial importance, for in almost
every instance where the Supreme Court has held
unconstitutional an action by a state because it was
overly intrusive on the federal foreign relations power,
that action was found to violate some specific provision
of a federal statute, treaty, or executive agreement.us
The Supreme Court has ruled that in the absence of such
authority federal courts are properly reluctant to presume
any inconsistency between an action by a stare and federal

foreign policy requiring invalidation of the action.* Y

k6 So, 1in Hines v. Davidowitz, 312 U.S. 52 (1941),

the Court struck down a stare alien registrarion systenm
because 1ir conflicted with the federal sysrem. The

Court expressly declined to address the argument that

". . . the federal power in this field, whether exercised
or unexercised, 1is exclusive.” 1d. at 52. Similarly,

two ether cases which are prominently cited as support
for the preposition that the federal foreign relations

power 1is exclusive - United States v. Pink, 315 U.S.
203 (1942), and United States v. Belmont, 301 U.S. 324
(1937) -- 1involved the refusal by a state to honor the

claim of the Soviet Union to the domestic assets of

a nationalized Russian company in contravention of an
executive agreement that the Soviet claim would be honored
by this nation.

“?7 Recently, in Container Coro, v. Franchise Tax Board,
77 1. Ed. 2d 545 (19S3), the Supreme Court stated that
it would hot strike down a state tax on multi-national
enterprises, despite the tax"s impact on the foreign
relations of the United States, where the tax violated
no act of Congress and was not opposed by the Justice
Department as amicus curiae. The Court concluded that,
while not dispositive, the absence of such authority
"does suggest that the foreign policy of the United

States -- whose nuances we must emphasize again, are
much more the province of the Executive 3ranch and
Congress than of this Court -- 1is not seriously

threatened” by the tax. _ld. at 573.
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Because of the absence cf any contrary
constitutional provision, federal statute, or treaty,
the argument that state divestiture in someway intrudes
upon the foreign relation power of the federal government
rests on the extreme premise that states are simply
prohibited by the Constitution from acting in a manner
which might irritate a foreign government. There 1is
little authority to support the argument that the
Constitution so inhibits the power cf states. Rather,
by precedent and historical, practice, it is plain that
states are free to undertake actions done in a traditional
capacity even though their action injures or offends
a foreign government. Thus, it has been held that a
state may adopt reciprocal legislation conditioning
the right of an alien to inherit property on the grant
of a similar right to United States citizens by the
alien®s country.A State court may examine the fairness
of judicial process of a foreign country to determine
if it will enforce a judgment rendered there, and in
choice of law a state court may refuse to apply foreign
laws it finds distasteful _.hS And, state legislatures
““ Clark v. Allen, 331 U.S. 503 (1947); Gorun v. Fail,
237 F. Suoo. 725 (D. Mont. 1963), affirmed, 393 U.S.
398 (1969).
*S See/ s.g ., J. Zeevi & Sons, Ltd. v. Grandlavs 3an.k<
Itd j 37 N.Y.2d 220, 371 N.Y.3.2d 392, 333 N.S.2d 158,

cert.- denied, 423 U.S. 866 (1975) (confiscation of funds
[Footnote continued on following page]
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and 5~a~s officials have traditionally used their office
to criticise the actions of foreign governments. No

one has ever suggested that this practice, which has
long been a part of the process by which the united
States®™ foreign policy is shaped democratically, might

potentially be constitutionally infirm.33

In only one case has the Supreme Court held an
action by a stats forbidden on the basis of its impact
cn the foreign relations of the United States where
the action did not also violate some federal statute

or treaty. That case 1is Zschernig v. Miller,31 a 1963

[Footnote 49 continued from preceding page]

by Uganda not recognised as a defense in action for
reimbursement); Uniform Foreign Money-Judgments
Recognition Act Sec. 4(a)(l) (foreign money judgment

will not be recognised if it "was rendered under a system
which does not provide impartial tribunals or procedures
compatible with the requirements of due process of law.")
The Supreme Court has consistently recognised that a
state need not enforce a foreign judgment or apply a
foreign law in its courts "where to do so would be
repugnant to good morals.™ Bond v. Hume, 243 U.S. 15,

21 (1917). See also United States v. Pink, 315 U.S.

203, 231 (1942) (noting "the power of a state to refuse
enforcement of rights based on foreign law which runs
counter to the public policy of the forum™ when Federal
statute or treaty does not dictate otherwise.)

33 Professor Henkin ocser/es that the State Department
has little "influence to prevent embarrassing "sense
resolutions®™ of state legislatures on foreign issues.”
Henkin, surra, n.43 at 247.

3l 339 u.s. 429 (1963)
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decision..52 In Zschemig, the Supreme Court held
unconstitutional an Oregon law which escheated alien
inheritances where rhe alien®"s homeland practiced
confiscation of private property, did not permit United
States citizens to remove inheritances no the United
States, or did not grant United States citizens a
reciprocal right of inheritance. The Court held the

Oregon law was an intrusion by the State into the field
of foreign affairs which the Constitution entrusts to

the President and the Congress."53 In reaching that
result, the Court focused on several aspects of the
Oregon law it thought particularly damaging to this
nation®s foreign relations. Most notably, the Court
stressed repeatedly that it thought it improper for.

state court judges to closely examine and criticize

the practices of foreign governments.54 In addition,

the Court remarked upon the notoriety of such inheritance

statutesbh3 and observed that in a few cases the

administration of such laws had provoked protests from

52 Louis Henkin has said that "[u]ntil 1968 there was
no sign of . . . some larger principle limiting the
States in matters that relete to foreign affairs.”
Henkin, supra, n.43 at 238.

53 Id. at 432.

54 1d. at 435-40.

5 1d. at 440.
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foreign governments.5S In sum, the Court concluded

that the Oregon law could net stand since it would "impai
the effective exercise of the Nation®s foreign policy"”
and would have "a direct 1impact upon foreign relations
and may well adversely affect the power of the central

government to deal with those problems."57

Zschernig did not establish an absolute rule
barring states from acting in a manner that might
influence the foreign relations of the United States.
Rather, shortly after Zschernig was decided, the Court
summarily reaffirmed the right of a state to adopt
reciprocal inheritance legislation.5l Thus, it 1is
generally agreed that Zschernig requires a careful
balancing of the interest of the state in a challenged
action with the adverse impact that action has on foreign
relations: if a state action has a significant adverse
effect on foreign relations without advancing some

correspondingly weighty state interest it is forbidden.53

55 Id. at 437 n.7.
57 1d. at 440-41.

58 Gorun v. Fall, 287 F. Suoo. 725 (D. Mont. 1568),
affirmed, 393 U.S. 358 (1369).

59 See Henkin, sunra, n.43, at241; Maier, The Basis
and Range of FederalCommon law inPrivate International
Matters, 5 Vand. J. Trans. L. 133 (1971); Developments,
The Supreme Court, 1967 Term, 82 Harv. L. Rev. 63, 245
(1963).

[Footnote continued on following page]
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So, in Zschernig the Oregon statute could not stand

since the seizure by a state of an alienls property

out of distaste for the fern of government of the alienls
homeland significantly disturbed this Nationls foreign

relations without advancing any proper state interest.

[Footnote 59 continued from preceding page]

Zschernig has been applied, most prominently, in
cases concerning the constitutionality of state "Buy
American" Jlegislation, which directs that a preference
be given to American-made products 1in state procurement.
In a decision rendered shortly after Zschernig, a lower
state court in California held that state®s statute
unconstitutional because of 1its impact on foreign,
relations. Bethlehem Steel Coro, v. 3oard of Commissioner
of Dept. of Water £ Power, 275 Cal. App. 2d 221, 30
Cal." Rptr. 300 (1969). The Mew Jersey Supreme Court,
on the other hand, has upheld that state®s law, rejecting
the argument that state "Buy American” legislation
unconstitutionally interfered in the federal foreign

relations power. K.S.3. Technical Sales Com, v. North
Jersey Dist. Water Supply Comm., 75 N.J. 272, 381 A.2d
774 (1977). The court reasoned that, unlike the law

condemned in Zschernig, state "Buy American"™ Jlegislation
did not involve inquiry into or criticism of the ideology
of a foreign nation. The court also noted the lawls
consistency with federal policy. Id. at 783-84.

Similar questions concerning the power of a state
to interfere in foreign relations have been raised in
cases involving an attempt by a city to prohibit the
publication of advertisements for employment in South
Africa. New York Times Co. v. New Ycrx, 41 N.Y.2d 345,
361 N.E.2d 963 (1977); see Note, 16 Harv. Int. L.J.
456 (1975); Note, 15 Va. J. Int. L. 473 (197 ), an effort
by a state to investigate or penalize businesses which
comply with the Arab boycott against Israel, General
Elec. Co. v . New York State Assembly Comm, on Governmental
Operations, 425 F. Supp. 909 (N.D.N.Y. 1975); see Comment,
The Arab 3oycot~ and State Law; The New York Anti-Boycott
Statute, 18 Harv. Int. L.J. 343 (1977), and the denial
by a state university of admission to lranian students
in retaliation for lranls seizure of the American embassy,
Tayvari v. Mew Mexico State University, 495 F. Supp.
1365 (D.N.M. 1980).
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Bv this calculus, state divestiture is easily
distinguishable frcm the action condemned in Zschernig
The interest of a state in divestiture 1is legitimated
by the presumptive right of a state to manage 1its own
finances,50 to determine what activities it will
subsidize,5l and to choose with whom it will deal in
the marketplace.52 Thus, a state is legitimately
interested in divestiture. At the same time, because
divestiture 1is proprietary action, and involves neithe
regulation nor any other onerous intrusion by a state
into privs.te affairs, the burden cast by divestiture
on international relations is slight.53 This 1is in
marked distinction with Oregon®s seizure of private
property in Zschernig, which represented state
interference in private affairs of the most extreme
sort. At the same time, divestiture poses little thre

to the foreign policy of the United States, for it 1is

53 National League of Cities v. Userv, 425 U.S. 333,
355 (1976).

51 Maher v. Roe, 432 U.S. 464, 475-76 (1977).
52 Reeves Inc. v. Stake, 447 U.S. 429, 438-39 (1980).

53 3oth in the abortion funding cases, supra, n.21,
and the proprietary action cases, text and notes
accompanying supra, n.25 to n.31, the Supreme Court
reasoned that states enjoyed wide discretion in
undertaking such activities because they involved litt
disruption of private affairs.
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not: inconsistent with this nation®"s policy towards South
Africa.oi For these reasons, state divestiture dees
not. violate the principle of implicit prohibition of
state interference with foreign relations erected in

Zschernig.

CONCLUSION

States may freely adept legislation restricting
investment of state pension cr other funds in firms
which do business in or with South Africa. The action
is grounded upon the authority of a state to manage
its own finances and to determine what activites warrant
its subsidisation. Divestiture does not violate the
Commerce Clause, for that clause simply is not concerned
with proprietary state action. Divestiture does not
improperly interfere in the conduct of foreign relations
by the federal government, fcr divestiture violates
no federal law and advances legitimate state interests

without being overly disruptive of foreign relations.

s In Container Coro., supra, n.47 and K.S.3. Technical
Sales Coro., supra, n.S0, che courts emphasised the
absence of any manifest inconsistency between the state
acrion at issue and the foreign policy of the United
Stares as reason for not finding those actions disruDtiv
of the foreign policy of the United States.



SUMVARY GHART ON PUBLIC RUND DIVESTMENT

Since 1976, binding measures restricting public fund investment related to South
Africa have been enacted in 7 states, 2S cities, 3 counties and one U.S. Territory

(Virgin Islands).

These measures mandate a total
divestment from U.S. corporations and banks involved in South Africa.

a-summary chart of the binding measures that have been passed.

STATE

Connecticut

lowa

Maryland

Massachusetts

Michigan

NATURE COF LAW DATE ENACTED

Divestment from companies that  June 1983
sell strategic products or ser-—

vices to the Soutn African govt,

or are not in top two categories

of Sullivan Principles.

Divestment of pension and May 31, 1985
educational funds from all

companies investing in South Africa

not in top two categories of Sullivan
Principles; and from those that

supply strategic products to the

South African military or police;

and from banks with loans to S.A.

or companies doing business there.

)No deposit of state funds in May 29, 1984
banks making loans to the South
African Govt or national companies.

2)moritorium on investment of April/June 1985
state funds in companies which

invest in S.A. but do not meet top

two categories of Sullivan Principles;
Maryland-National Capital Park and

Planning Conmission has adopted a

policy barring transactions with firms

doing business in or with S.A.

Divestment of all state pension January 4, 1983
funds from firms doing business
in South Africa.

l)ilo deposits of state funds 1980
in banks making loans to South
Africa.

2)Public educational institu- 1982

tions required to sell all
investments in companies doing
business in South Africa.

of 1.8 billion dollars in

Below is

AVIOUNT AFFECTED

$70 million

$110 million

Not determined

Not determined

$90 million

.lot determined

Jot determined



STATE

Nebraska

Wisconsin

Virgin Islands
(Territory)

CITY/COUNTY

Amherst (MA)

Atlantic City (NJ)

Berkeley (CA)

Boston (MA)

Burlington (VT)

Cant)ridge (MA)

NATURE OF LAW

Divestment of pension funds
not meeting highest rating
of Sullivan Principles.

investment of state educa-
tional funds in corporations
doing business in South

Africa violated the state civil
rights act.

Territorial Senate passed
bill to divest territorial
pension fund of South Africa
linked holdings within two
years.

NATURE OF LAW

Town Council voted to divest
from companies doing business
in South Africa or producing
nuclear weapons.

Divestment within two years

of city funds in companies op-
erating in South Africa and
banks with loans to South Africa.

Binding referendum removed
funds from banks doing busi-
ness in or with South Africa.

Prohibition on investment

of city funds in any bank

with outstanding loans to South
Africa or Namibia or any
corrpany doing business in
these countries.

divestment ordinance of
city funds

Carrbridge Retirement Board
will make no new investments
in companies which do business
in South Africa.

DATE ENACTED

April 9, 1984

Mey 19, 1977

October 1984

DATE ENACTED

October 1984

April 1983

April 17, 1979

January 7, 1985

April 30, 1985

February 1980

AMOUNT AFFECTED

Not determined

$11 million

Not determined
(Total size of fun
$35 million, SA-
linked part not
sped fied.)

AMONT AFFECTED

Not determined

Not determined

$12 million
$11 million
$1.8 mi 11i on

Not determined



CITY/COUNTY

Charlottesville (VA

Cuyohoga County (OH)

Davis (CA)

East Lansing (MI)

Grand Rapids (MI)

Hartford (CT)

Madison (WI)

Miami (FLA)

NATURE OF LAW DATE ENACTED

Divestment of pension funds December 1984
from firms that have not
signed the Sullivan Principles.

County Investment Board March 12, 1984
banned from investing pub-
lic funds in banks lending
to the South African Govt.

No further investment 1980
in banks doing business in
South Africa.

City Council measure August 3, 1977
for selective purchasing

to favor companies not

linked to South Africa.

City Commission prohibits October 26, 1982
deposit of idle funds in

banks loaning to South African

Govt or to companies doing

business in South Africa.

Prohibition of investments 1980
of city pension funds in

firms operating in South

Africa that have not signed

the Sullivan Principles.

Ordinance on selective Decenber 1976
purchasing urges city to

seek contracts with

firms not in South Africa;

investment in South Africa

was an enforceable reason

for ending the contract.

Divestment ordinance for February 14, 1985
withdrawl of city funds from

U.S. firms in South Africa

or Namibia and from banks

lending to the South African

or Namibian Govts, or to SA

national corporations.

AMONT AHFECTED

$700,000- $1 m 1lio

Not determined

Not determined

Not determined

Not determined

Not determined

Not determined

Not determined



CITY/COUNTY

Montgomery Countv (MD)

Newark (NJ)

New Orleans (LA)

New York (NY)

Oakland (CA)

NATURE OF LAW DATE BENACTED

no investment of countv March 1985
Dension fund in South
African related holdings

1)Ordinance mandating August 1984
divestment from banks or

comoanies with loans or

investments in South Africa

or Namibia to be carried

out within two years.

2)A ban on city purchasing

from companies operating

in South Africa or Namibia.

all city agencies must May 22, 1985
report to the New Orleans

City Council on their

deposits in banks doing

business with the South

African Govt or companies

doing business in South

Africa; and a recommendation

that no city funds remain on

deposit in these banks.

1)NYC Employee Retirement  March 15, 1985
System adopts 5-year phased

divestment plan from companies

operating in South Africa.

2)City Council prohibits
deposit of city funds in banks
which make loans to the South
African Govt or which advertise
or promote the Krugerrand.

3)A ban on city purchases of

South African goods and severe
restrictions on purchases from
U.S. firms which sell to the

South African military, police,
prisons or Ministry of Cooperation.

City Council bans new in- December 1984
vestments of idle funds in

financial institutions doing

business with South Africa.

AMOUNT AFFECTED

Not determined

Not determined

Not determined

$665 million

Not determined



CITY/COUNTY

Philadelphia (PA)

Pittsburgh (PA)

Rahway (NJ)

Richmond (VA)

Rockland County (NY)

San Francisco (CA)

San Jose CCA

NATURE OF LAW DATE ENACTED

Divestment ordinance June 4, 1982
providing for with-

drawl within two years

of city pension‘funds from

any companies in South

Africa or any bank making

loans to the Gowvt of South

Africa or Namibia.

Pension Board voted to January 17, 1985
adopt divestment policy

affecting funds in corp-

orations doing business in

South Africa.

Ordinance prohibits de- June 1984
posit of city funds in banks

with loans to the South African

Govt, national companies,

or to any corporation operating

in South Africa.

No further investment of June 10, 1985
public funds in companies '

doing business in or with

South Africa.

Ban on deposit of county 1984
funds in Barclays Bank due

to its operations in South

Africa and support of British

rule in Northern Ireland.

City Retirement Board votes  April 30, 1985
to fully divest city pension

funds from companies operating

in South Africa; to be implemented

over two years.

No further buying of sec- June 1985
urities issued by the South
African Govt, South African
companies or U.S. firms with
South African subsidaries; and
no further links to banks that
invest in or do business with
South Africa or its companies
or that lend money to U.S.
companies operating in South
Africa.

AVOUNT AFFECTED

$100 million

Not Determined

Not determined

Not determined

Not determined

$335 million

Not determined



CITY/COUNTY NATURE OF LAW DATE ENACTED AMOUNT AFFECTED

Santa Cruz (CA) Ordinance prohibiting November 8, 1983 Not deter.-'ned
the investment of public
funds in banks doing busi-
ness in or with South

Afri ca.
Stockton (CA) Divestment of state June 1985 Close to $1
funds from South Africa m 11i on

linked holdings.

Washington DC City Council ordinance October 4, 1983 $70-80 million
to divest DC pension fund
from South Africa related
holdings over two years.

Wilmington (DE) Divestment of pension July 18, 1982 $400,000
funds from companies
doing business in South
Africa.

Youngstown (OH) City Council ordinance Jan. 24, 1985 Not determined
mandates withdraw! of city
funds from banks inyesting
in South Africa or in insti-
tutions related to th.e South
African or Namibian Goyt,

Inadvertently Omitted:

Cincinatti Divestment of city Jan 16, 1985 Not determined
funds from all com—
panies which do business
in South Africa.
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Dear Mr. Rose:

At their recent meeting in Valdez, Alaska on July 26, 1985, the
Human Rights Commissioners passed a resolution asking "that
Permanent Fund monies should not be invested in South Africa".
This resolution was passed unanimously after a brief discussion
the apartheid policy of the South African government and the
resultant oppression of Slacks in that country.

lhe Commissioners asked that you be advised of their resolution.

Sincerely,

he ricnorable Bill Sheffield, Govarnor
Members of the Alaska Legislature
dim Kelly, Research ano Liiison,

Alaska Permanent Funo Corp.
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Dear Hr. Rose:

At their recent meeting in Valdez, Aiaska on July 26, 1985, the
Human Rights Commissioners passed a resolution asking "that
Permanent Fund monies should not be invested in South Africa".
This resolution was passed unanimously after a brief discussion
the apartheid policy of the South African rcvernment and the
resultant oppression of Blacks in that country.

ihe Commissioners asked that you be advised of their resolution.

Si ncerely ,

lhe ricnorible Bill Sheffield, Governor

Members of the Alaska Legislature

Jim Kelly, Research ano Liaison,
Alaska Permanent 1-uno Corp.
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In twenty-five states, legislation is pending to prohibit
the investment of public pension funds in U.S. corporations
operating in South Africa. Connecticut and Massachusetts are
the first states to pass this legislation and have started the
divestment process. Preliminary data indicates that these states
are not losing money through divesting but rather are realizing
a net gain. This experience together with previous computerized
projections should meet frequently raised fiduciary reservations
about divestment.

There are two methods of assessing the financial consequences
of divestment: by examining the results obtained by those enti—
ties which have already divested, and by theoretical models, using
modern portfolio theory to construct models to project the long
term performance of portfolios with and without Souuh Africa-
related stocks. We have assembled and are enclosing both kinds
of evidence, all leading to the same conclusion; divestment can
be carried out without adverse financial consequences.

Entities Which Have Divested
The State of Connecticut

The State of Connecticut passed divestment legislation on
June 9, 1982. As of July 30, 1983, the state had divested itself
of $39,025,078 worth of equities and fixed income investments,

and realized a total gain of $5,716,817.00. The State Treasurer 7s
Office further reports that as of July 30, state funds remained

Executive Director: lenrmer D.lwx / Associate Director: P.iul Irish / Research: G.hl Ho\e\ | Projects: Dumi-am Kum.iln/ Literature: Ricn.trd Kmaht



Corpora Lion

EQUITIES

Air Products ft Chemicals
(Non-Signatory)

Alexander ft Alexander
(Non-Signatory)

American Hore Products
(Non-Signatory)

Coca-Cola Company
(Rating)

Dun ft Bradstreet
(Non-Signatory)

Eli Lilly ft Company
(Rating)

Martin Marietta Corporation
(Non-Signatory)

Nabisco Brands
(Rating)

\F Corporation
(Non-Signatory)

Warner Communications
(Rating)

TOTAL EQUITIES

FIXED INCOVE

Martin Marietta Corporation
(Non-Signatory)
Motorola, Inc.
(Rating)

Upjohn Company
(Rating)

TOTAL FIXED INCOVE

TOTAL EQUITIES ft FIXED INCOVE
(6/9/82 to 7/30/83)

Units/
Par value

159,127 shs

100,900
56,900
05,000
25,000
52,000
60,000
50,000

106,000

90,000

2,800,000.
6 3/15/11
1.250.000.
st 10/1/07
5.000.000
145 6/1/91

CONNECTICUT
SALE OF SECURITIES NOT IN COMPLIANCE WITH SOUTH AFRICAN

I n3cntorj

$ 5,040,079.
2,723,208.
1,716,104.
3,283,550.
1,659,000.
2,908,880.
2,187,000.
1,600,000.
2,282,180.

2,332,800.

$25,732,801.

$ 1,507,380.

1,111,830.

4,956,250.

$ 7,575,460.

$33,303,261.

Redemotion

$ 5,153,392.
2,301,065.
2,543,431.
4,441,151.
1,939,460.
2,728,824.
i.,380,554.
1,708,443.
4,664,752.

4,155,361.

$31,016,433,

$ 1,507,520,

913,625.

5,587,500.

$ 8,008,645.

$39,025,078.

INVESTMENT LAW

Gain/Loss

$ 113,313
(422,143))
827,327.
1,157,601.
280,460.
(100,056.)
(BOG,446.)
103,443,
2,382,572.

1,822,561.

$ 5,233,632,

$ 140.

(198,205.)

631,250.

$ 433,185.

$ 5,716,817.
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In twenty-five states, legislation is pending to prohibit
the investment of public pension funds in U.S. corporations
operating in South Africa. Connecticut and Massachusetts are
the first states to pass this legislation and have started the
divestment process. Preliminary data indicates that these states a
are not losing money through divesting but rather are realizing
a net gain. This experience together with previous computerized
projections should meet frequently raised fiduciary reservations
about divestment.

There are two methods of assessing the financial consequences
of divestment: by examining the results obtained by those enti—
ties which have already divested, and by theoretical models, using
modern portfolio theory to construct models to project the long
term performance of portfolios with and without South Africa-
related stocks. We have assembled and are enclosing both kinds
of evidence, all leading to the same conclusion; divestment can
be carried out without adverse financial consequences.

Entities Which Have Divested
The State of Connecticut

The State of Connecticut passed divestment legislation on
June 9, 1982. As of July 30, 1983, the state had divested itself
of $39,025,078 worth of equities and fixed income investments,

and realized a total gain of $5,716,817.00. The State Treasurer®"s
Office further reports that as of July 30, state funds remained
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invested Iin 56 corporations covered by the divestment law
with an inventory value of $274,821,288.00 and a current market
value of $344,610,271.00.

The list of securities which have been sold to date are
on the next page.

The State of Massachusetts

In January 1983, the. State of Massachusetts passed legis—
lation to sell from their public pension fund portfolio all
investments in firms doing business in South Africa. We do not
have exact financial information on the results because the
State Treasurer has taken the position that Massachusetts law
forbids him to report the results of individual pension fund
transactions. However, we are enclosing a letter from Governor
Michael Dukakis stating, 1in part, "It has been our experience =h
that divestiture not only makes a strong moral statement
against apartheid but divestiture has proven to have had no
significant impact on our pension earnings."

We are also enclosing a projection by Franklin Research
that through arbitrage (bond swapping) Massachusetts could
realize a $2,377,987.00 net gain through divestment if the trans-—
actions had been effective as of November 30, 1982. We are
also enclosing a commentary on this research in Business and
Society Review.

Michigan State University

In 1979 Michigan State University sold all $12,075,492.00
of South Africa related investments in its portfolio. In 1980
they produced an analysis which we enclose comparing the sales
proceeds with the 1980 value of the stock and evaluating the
replacement investments by deducting their total cost from their
1980 value. The report concludes that the University had made
$100,092 more on the sale of the South Africa related investments
than they would have been worth in 1980 and that the value of the
replacement stocks in 1980 exceeded the total cost of acquiring
them by $2,034,355.00. It is therefore safe to say that Michi—
gan State University had made a profit of over $2,000,000 by
divesting from South Africa-related corporations.



Corporation

EQUITIES

Air Products fl Chemicals
(Ron-Signatory)

Alexander S Alexander
(Non-Signatory)

American Home Products
(Non-Signatory)

Coca-Cola Company
(Racing)

Dun & 3radstreet
(Non-Signatory)

Eli Lilly & Company
(Rati ng)

Martin Marietta Corporation
(Non-Signatory)

Nabisco Brands
(Rating)

\F= Corporation
(Non-Signatory)

Warner Communications
(Rating)

TOTAL EQUITIES

FIXED INOQVE

Martin Marietta Corporation
(Non-Signatory)
Motorola, Inc.
(Rating)
Upjohn Company
(Rating)

TOTAL FIXED INCOME

TOTAL EQUITIES & FIXED INCOVE
(6/9/82 to 7/30/83)

Units/
Nar Val'.ip

159,127 shs

100,900
56,900
85,000
25,000
52,000
60,000
50,000

106,000

90,000

2.800,000.
% 3/15/11
1,250,000.
% 10/1/07
5,000 000
14% 11/91

CONNECTICUT
SALE OF SECURITIES HOT IN COMPLIANCE WITH SC.TH AFRICAN INVESTMENT LAW

In%cricOry

$ 5,040,079.
2,723,208.
1,716,104.
3,283,550.
1,659,000.
2,908,880.
2,187,000.
1,600,000.
2,282,180.

2,332,800.

$25,732,801.

$ 1,507,380.

1,111,830.

4,956,250.

$ 7,575,460.

$33,308,261.

RedeniDtion

$ 5,153,392.
2,301,065.
2,543,431.
4,441,151.
1,939,460.
2,728,824.
',380,554.
1,708,443.
4,664,752.

4,155,361.

$31,016,433,

$ 1,507,520.

913,625.

5,587,500.

$ 8,008,645.

$39,025,078.

Gain/Loss

$ 113,313
(422,143,
827,327.
1,157,601.
280,460.
(180,056.
(BOG,446.
108,443.
2,382,572.

1,822,561.

$ 5,283,632.

$ 140.

(198,205.

631,250.

$ 433,185.

$ 5,716,817.
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The City of Philadelphia

In June of 1982 Philadelphia became the first major
American city to pass an ordinance calling for the sale of
all investments in South Africa-related corporations. In
testimony before the Washington D.C. City Council, Philadelphia
City Councilmember Joan Specter declared that the law affects
securities valued at approximately $80 million out of the
city"s $600 million portfolio. She testified that although the
law al"lows two years to complete the divestiture about one-half
the sales required had been completed in the first nine months
after the law took effect. The city treasurer reported no
difficulty in trading the South African-related holdings for
equally profitable securities, Mrs. Specter testified.

Portfolio Projections

The other major means of assessing the financial conse—
qguences of divestment is to examine projections of probable
portfolio performance once South Africa-related securities
have been excluded. We have access to three studies in which
an investment service was asked to examine the probable conse—
qguences of divestment for a particular fund. Described below
are projections for the California Retirement Systems, and
the pension funds of Connecticut and Washington, D.C.

State of California

In 1980 the Council on Economic Priorities issued a report
on the possible consequences of excluding securities of corpora—
tions which were Equal Employment Opportunity violators or who
invested in South Africa from the California State Teachers”
Retirement System and the Public Employees Retirement System.

The Council constructed a computer model to evaluate the
performance of a portfolio without the South Africa-related
corporations or EEO violators. They compared the Standard &
Poor (S&P) 500, a widely used stock market proxy, with the S&P
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500 minus 132 corporations excluded by these standards. They
then studied the degree of diversification of the two port—
folios, the amount of non-market risk, and the expected return

on the post-exclusion portfolio. On diversification they con—
cluded that "over 99% of the movement of each portfolio can
be accounted for by movements in the market. In the practical

world of portfolio management, this is an extremely high degree
of diversification:"

They then compared the amount of non-market risk in the
excluded portfolio with that found in mutual funds designed to
perfectly track the S&P 500. They found that while these
mutual funds usually have a non-market standard deviation of
around 1.5% the excluded portfolio®"s non-market deviation would
be 1.9% effectively increasing the non-market risk by .4%. In
contrast the median non-market deviation for all institutional
portfolios is about 6%.

They concluded that "the expected annual returns on the
post-exclusion portfolios are not lower than the baseline port—
folio "s (S&P 500) expected return."” Actually tho projected
returns were a little higher (1.01 times return on the market
versus 1.00 times the market). The study found that the increase
in non-market risk for exclusion in a bond portfolio will be even
less than with the equity portfolio. They said the lost oppor—
tunities for diversification in the bond market would be smaller
than with stocks.

In summarizing their findings, the Council reported that
"Exclusion only produces a very small increment of unnecessary
risks. The universe of still available securities remains
large enough to construct a highly efficient portfolio." This
study, Pension Funds & Ethical Investment, is available for $35
from the Council on Economic Priorities, 84 Fifth Avenue, NYC,

10011 .
The State of Connecticut
The United States Trust Company did a similar analysis of

the considerably smaller Connecticut state pension fund in 1982,
prior to the passage of that state"s divestment legislation.
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They concluded that if all South Africa -related stocks had
been sold at the end of 1981 the state would have realized a
net gain of $17,125,893. "Consequently we assume that there
would have been no adverse acr mnting consequences which would
have required larger future contributions from the taxpayers."”

They felt the more significant question was that of find-—
ing suitable alternative investments. They explored this ques—
tion by comparing the performance over the past ten years of
the S&P 500 and tne 380 companies in the S&P 500 which do not
do business in South Africa. They found that the 380 had out—
performed the entire index for the past ten years but not to
a statistically significant extent. They concluded that "there
is no more risk in owning the 380 than in owning the entire 500."

Washington D.C.

Washington D.C. passed a divestment ordinance in October
of this year. Before doing so they asked Franklin Research and
Development Corporation to prepare an analysis of the conse—
quences for their portfolio* Franklin Research reported that the
pension fund would have to sell their investments in the common
stock of 31 companies. If those stocks had been sold as of
December 31, 1982 a gain of about $2,000,000 would have been
realized.

They further ran nine year comparisons of the performance of
the companies investing in South Africa versus those that did not
The result was that while the South Africa-related corporations
had a growth 1in earnings and price appreciation of 8% a year,
those that did not invest in South Africa averaged 11.2% a year.
The South Africa-related stocks were selling at about 17 times
earnings while those not involved in South Africa were selling
at 24 times earnings.

Noting that of the approximately 6,350 companies listed on
the major exchanyes in this country, fewer than 400 do business
in South Africa, Franklin Research jtated, "In our opinion there
is no material investment disadvantage created by excluding less
than 1% of the listed companies from the approved investment list
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Companies like Waste 1iManagement, Polaroid, Wang Labs,Signal,
Ralston Purina, Quaker Oats, and Digital Equipment come to
mind as alternatives."

Risk of Investing in South Africa

In considering divestment one must also weigh the risks
posed by continued investment in South Africa. We are enclssing
a document from Business Environment Risk Information (BERI S._A.)
a Geneva-based firm specializing in risk analysis for inter—
national firms.

BERI S_A. feels that operational and socio-political prob—
lems will become more acute in South Africa throughout the 1980°s
They cite continued black labor unrest, the expense of protect—
ing against sabotage, the increased cost of labor, and increas—
ing bureaucratic interference by the government, especially
"security"-measures which prohibit local managers from reporting
many aspects of their operations to headquarters abroad.

They recommend that management: 1. de-emphasize South
African operations and prepare to shift production elsewhere
if possible; 2. protect industrial sites and personnel against
violence; 3.consider the costs of exclusion from other African
markets because of South African operations, and the cost and
management difficulties of handling st bolder initiatives and
adverse publicity from anti-apartheid ,; 4. examine the
possibility of an orderly withdrawal 1 irxy in the decade to
avoid financial losses.

This report suggests another factor in the divestment
equation: the risk t~ * nsion fund of reliance on South
Africa-related investrucincs. Certainly this is something that
must be carefully weighed by anyone who proposes to maintain
South Africa-related corporations 1in their pension fund port—
folio.



CONNECTICUT
REPORT TO THE INVESTMENT ADVISORY COUNCIL ON SOUTH ATRICAN INVESTVENT LA

(7/1/82 to 1/31/33}

M June 9, 1982 Governor William O'Neill signed into law Public Act

324, "An Act Concerning the State Investment Policy in Relation
+n South Africa." The new state law directs the Treasurer of the State
io disinvest all state funds invested in companies doing business in
South Africa that do*meet three specific guidelines, as follows:

nor
2} Corporation must be a Sullivan signatory with a rating
in the top two categories;

2) Corporation does not: supply strateqic products and services
for use by the South African government, police or military,
and;

3) Corporation must recognize the right of all South African
workers to organize and strike for economic and social
objectives.

The passing of the South African investment law distinguished Connecticut
and established uhe state as a role model for other public pension funds
in the area of social responsibility. The Treasurer, recoanizinq the
importance of meticulous analysis and implementation, assigned the South
African project to his executive assistant, and hired a Yale University
School of Organization and Management graduate student as a summer intern
charging them with the responsibility of reviewing the state's portfolio
for compliance with the new investment law, and develooing an onqgoina
method of monitoring corporate activity. These efforts to analyze the
portfolio and establish procedures were coordinated with the Investment
Division and the Investment Advisory Council.

Discussions were held with a number of data gathering organizations that
'‘provide much of the research in the broad area of social resDonsibility,
including monitoring U.S. corporate activity in South Africa. Many of
these organizations are assisting in developing the Treasury Department's
research files which are basic to the implementation of the law. In
addition to developing an ongoing data exchanae network, invaluable
advice and information has been received from the following organizations

African American Labor Center
American Committee on Africa
Corporate Data Exchanqc
Center for Economic Organizing



Council i Economic Priori Lies

Connecticut Anti-Apartheid Connittee

i.iterfai th Center on Corporate Responsibility

Investor Responsibility Research Center

International Council for Equality of Opportunity Principles, Inc.
Washington Office on Africa

Unite., Nations Centre on Africa

Corporations in the state's portfolio have been sorted according to

their Sullivan performance rating and a preliminary review of the products
and services offered in South Africa has been conducted. Information about
their compliance with Standard 111, recognizing the right to organize and
strike, will take longer to gather and will be conducted in a company by
company review. This initial review revealed that on July 30 Connecticut

had investments in 230 corporations, 70 or 30% of them doing business i
South Africa.

At the end of July, 1982, the Treasurer sent 1; ters to the Chief Executive
Officers of the 230 corporations in the portfolio advising them of the law
and requesting an official company response. The 70 identified South African
investors were requested to return a questionnaire dealing with the three
specific guidelines in the law. Companies were given a period of five weeks
to respond, allowing them the time to present the request to their Boards,

if desired. By the end of the September, 75% of the companies contacted
had responded, at which time a second request was made to companies doing
business in South Africa that did not respond to the first. Each of the

70 corporations.was reviewed for ompliance.

An in-house system of reviewing prospective new buys for compliance was
established to assist the state's professional investment managers, and

to ensure that current and future purchases would be in compliance with the
law.

A now position, Investment Officer - Social Compliance, has been established
in the Investment Division and is accountable for the development,
implementation and management of the Treasurer's Corporate Social
Responsibility Program. The appointment of a candidate has been made,

and clears the way for a systematic approach to divesting the State's
portfolio of all investments which fail to meet compliance guidelines.

The intent of the legislation is to encourage positive change in the
social and environmental practices of companies. The Investment Officer-
Social Compliance has the initial responsibilil of meeting with targeted
companies to determine their continued eligibility and develop a schedule
of disinvestment for those that cannot or will not comply.

The Investment Advisory Council, which has monitored the process monthly,
has established a sub-committee on social responsibility that will assist
in policy and make recommendations concern'ng the schedule of disinvestment
and other social responsibility issues such as proxy voting.’



Of the 70 corporations reviewed for ?Ofnpliance wi‘h tho la"/, 5G arc
currently held in the portfolio. Tefal dollar « [UES for portfolio
held securities of corporations that are in Sou Africa:

Inventory Market
7/30/82 Equities 219,711,700 210,713,500.
7/30/82 Fixed Income 140,222,300. 113,870,700.
7/30/32.TOTALS 359,994,000. 329,534,200.
1/31/83 Equities 206,267,434, 273,562,989.
1/31/83 Fixed Income 87,826,138. 76,360,767.
1/31/03 TOTALS 294,093,573. 350,423,756.

Of the 70 corporations identified as doing business in South Africa, and
reviewed for compliance with the law, 42 are in compliance, while 28
corporations have not mot the requirements of tho law and have been placed

on an "Avoid List."

in the corporation will

To date, eight corporations have -een sold off the "Avoid List".

dollar values for sales, as follows:

Inventory Redemption Gain/(Loss)

Equities 18,126,043. 22,565,774. 4,439,731.

Fixed Income 2,619,210. 2,421,145. (193,065.)

TOTALS 20,745,253. 24,936,919. 4,241,606.
The remaining 22 corporations on the- "Avoid List" have total dollar values,
as follows:

Inventory

Equities 66,125,904. 83,8"... 13.

Fixed Income 32,439,548. 30,348,327.

TOTALS 98,565,452. 114,653,140.

Being on the "Avoid List" means that our position
not be increased, and if we cannot convince the

corporation to comply with the law, the security will be sold.

Total

Pago 3



SALE GF SECURITIES NOT' IN COMPLANCE WITH SOUTH AFRICAN INVESTMENT LAW

Corporations

ECUITIES

Air Products 5 Chemicals
Non-Signatory

American Home Products
Non-Signatory

Dun & Bradstreet
Non-Signatory

Eli Lilly & Company
Rating

liartin Marietta Corporation
Non-Signatory

V F Corporation
Non-Signatory

V.'arner Communications
Rating

TOTAL EQUITIES
FIXED INCOVE

Martin Marietta Corporation
Non-Signatory

Motorola, Inc.
Rating

TOTAL FIXED INOOME

TOTAL EQUITIES & FIXED INCOVE

Units/
Par Value

159,127 shs
56,900
25.000
52.000
60.000

105,000

90,000

2,800,000.
% 3/15/11

1,250,000.
8% 10/1/07

Inventory

5,040,079.
1,716,104.
1.659.000.
2,908,880.
2.187.000.
2,282,180.

2,332,800.

18,126,043.

1,507,380.

1,111,830.

2,619,210.

20,745,253.

Rsde'i'Dtion

5,153,392.
2,543,431.
1,939,460.
2,728,824.
1,380,554.
4,664,752.

4,155,361.

22,565,774.

1,507,520.

913,625.

2,421,145,

24,986.919.

Gain/(Loss)

113,313.
027,327.
230,460.
(180,056.)
(806,446.)
2,382,572.

1,822,561.

4,439,731.

140.

(198,205.)

(198,055.)

4,241,666.

As Of 1/31/33



THE COMMONWEALTH OF MASSACHUSETTS
Executive department

STATE HOUSE -  30STON 02133

MICHAEL 3. OUKAKI3 August 3, 1983

oovkhnga

The Honorable Marlon S. Barry
Mayonl D1strict of Columbia
District Building

WasMiBtom, DC 20Q4

Dear

\y $>rll of this year | had the honor of hosting a reception for state

and local officials attending a weekend conference on the issue of divestiture
from South*Africa.

I met and talked with officials from throughout the nation Including

John Ray of the Olstrict of Columbia, where | understand you are about to
consider a divestiture bl11l.

We here 1n Massachusetts are proud to have been the first state in the

nation to vote to sell from our public pension fund portfolio all those investments
in firms doing business in South Africa.

This landmark action was the result of a four year coalition effort that
brought together representatives of labor, religious, civic and Black community
organizations. Although the legislation was vetoed by the prior administration,

the veto was overridden by an overwhelming margin — 23 to 5 in the Senate and
132 to 2 in the louse.

| urge you as Mayor of the Olstrict of Columbia and as one long active in
the pursuit of civil rights to give serious consideration to both the moral and
the financial arguments surrounding the divestiture debate. It has been our
.experience that divestiture makes not only a strong moral’ statement aaainst apartheid
but divestiture has proven’ to have had, no significant impact on our pension oarmnas

As the attached analysis shows, timely and careful divestiture can result in net
increases 1n pension earnings.

eThank you for your interest. | hope to harfif the opportunity to talk with
you personally about this and other critical is$e$.

£7kel s. Oufakis

MSD/saf
attachment



