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the inev itab le  cost and potential harm  to affected  benefic iaries. T he con llic t 
be tw een  d is investm en t legislation  and law s prescrib ing  the ob liga tions and 
du ties o f  trustees is likew ise  analyzed  elsew here . N or w ill this chap te r 
rev iew  the valid ity  o f  d is investm en t sta tu tes, o rd inances and ac tiv ities un ­
der the state constitu tions.

T h e  broad question  under considera tion  here is the constitu tionality  o f  
d is investm en t law s, in g en e ra l,4 under the C onstitu tion  o f  the U nited  S ta tes.

II. C O N C L U SIO N

D isinvestm en t law s are o f  such doubtfu l constitu tionality  that legal c o u n ­
sel should  presently  adv ise  against th e ir passage and , w here enac ted , c au ­
tion against the ir enfo rcem en t.

S uch  conclusion  is not p red ica ted  upon professional theory  o r  law  review  
co m m en tary , a lthough  neither can be excised  from  the th ink ing  on the 
sub jec t. T he unconstitu tionality  argum ent is real. It has been ra ised . A nd as 
long as it rem ains un reso lved , d isinvestm ent ac tiv ities are b e tte r consigned  
to the proverb ial back burner.

H ere is a  com pend ium  (w ith  com m ents) on  the uncertain  sta tus o f  the 
constitu tionality  o f  d is investm en t law s;

I . T he unconstitu tionality  argum ents have been  pub lic ly  advanced— and 
w ell pub lic ized .

a. U ndoubted ly  the m e .t scholarly  sta tem ent is that o f  Prof. G ordon 
B. B aldw in o f  the U niversity  o f  W isconsin  Law  S choo l, based  on his 
analysis o f  the W isconsin  d is investm en t s ta tu te .5 T h is  is incorporated  in a 
student note in the W isconsin  Law  R ev iew .6

b. T he m ost com prehensive  study is that o f  L arry  M . E ig , w hich w as 
prepared  for the C ongressional R esearch  S erv ice (C R S ) o f  the L ibrary o f  
C o n g re ss .7 T his is p red icated  upon the D istrict o f  C o lum bia  A ct and is 
included in the 1984 C ongressional hearings on reso lu tions to “ re jec t" 
that a c t .K

'L ikew ise not under consideration are possible constitutional disabilities based on the 
differences between the various disinvestment statutes. The Connecticut, Massachusetts and 
Nebraska statutes, for example, deal with stale pension funds, the Maryland statute is con­
cerned with bank deposits and the Michigan statute with university endowments. See, Schot­
land, p. *18.

■'Wis. Stat. 536.29(1) (1975).
' ’Note. Constitutionality of the No Discrimination Clause Regulating University o f W iscon­

sin Investments, 1978 Wis. L. Rev. 1059, authored by Kevin Wade Guynn.
’Analysis of W hether the District o f  Columbia Soulh Africa Investment Act (D .C . Act 5-76) 

Violates the Commerce Clause of the Constitution and the Exclusive Federal Power to Conduct 
Foreign Relations. Congressional Research Service. The Library o f  Congress, Jan. 31, 1984. 
Prepared by Larry M. Eig, Legislative Attorney, American Law Division.

"South Africa Divestment. Hearings and Markups before the Subcommittee on Fiscal 
Affairs and Health o f the Committee on the District o f Columbia, House of Representatives, 
98th C ong., 2d Scss. on H. Con. Res. 216 and H. Res. 372. Scr. No. 98-14, Jan. 31 and Feb. 
7, 1984, pp. 72-107. These resolutions were, "To reject the District o f  Columbia Act 5-76 to 
Prohibit the Investment o f  D.C. Funds in Financial Institutions and Companies Making Loans 
to or Doing Business with the Republic of South Africa o r N am ibia."
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c. C erta in ly  the m ost pub lic ized  is the artic le  by John  H. C hettle  on 
"T he L aw  and Policy  o f  D ivestm ent o f  South  A frican S l o c k . M r .  
C hettle  is the D irec to r. N orth  and South  A m erica , o f  the Soulh  A frica  
Foundation .
N one o f  these three stud ies is conclu sive . As aptly  pointed  ou t in a 

m em orandum  by the W ashing ton  C ouncil o f  L aw yers on the D istrict o f  
C o lum bia  A c t" . . .  the C R S  M em orandum  n ev er actually  concludes that the 
Soulh  A frican  Investm en t A ct is unconstitu tional— it on ly  states that such 
argum ent could  be m a d e ." 10 (W hether a C R S  m em orandum  could  or should 
resound m ore  conclu sively  is ano ther type o f  question ; th is one d id  no t.)

T he C hettle  sta tem en t is o v e r’y b rief. It does present the m ajo r argum ents 
and does list the m ajo r p cced en ts , but it w an ts o f  adequate  analysis . A nd 
the m em orandum  o l the d istingu ished  P ro fesso r B aldw in ha> three in firm i­
ties; (a) its public  p resen ta tion  has been filtered through the law  review  
ed iting  p rocess on its w ay to pub lication ; (b) its argum ents cou ld  be d is tin ­
gu ished  as being  so le ly  app licab le  to  the W isconsin  statu te and the W isco n ­
sin facts; and (c) it w as w ritten  back in 1977. p rio r to som e im portant 
Suprem e C ourt decis ions w hich som e th ink  con tro lling  and at least essential 
to  ana lyz ing  the issue. T hese  are d iscussed  below  under the heading . "P a r­
tic ipan t o r  R e g u la to r ."11

2. O p in ions o f  a tto rneys general and o th e r governm ent counsel arc in 
short supp ly . L etters requesting  the ir v iew s— officially  o r unofficia lly—  
w ere sen t by th is au th o r to  all fifty o f  the sta te  a tto rneys general on January
1 1. 1985, but no responses o f  any  sign ificance w ere re c e iv e d .12

O n the public  reco rd  are the fo llow ing— eith e r noncom m ita l, inconclu­
sive o r sk e tch y , but recogn iz ing  and acknow ledg ing  constitu tional 
problem s'.

a . N ow  being  w idely  circu la ted  is a U .S . D epartm ent o f  Ju s tice  letter 
o f  January  4 , 1 9 8 4 ,13 con ta in ing  (and susta in ing) th is sentence: "T he 
question  you pose is a novel one  for w hich no d irect p recedent seem s to  
be a v a ilab le ."  W hile  the le tte r states and restates the point that the

'M5 Law and Policy in Int’l Bus. 4-15(1983). Pages 515 to 525 are devoted to "Constitutional 
Issues."

"T h e  Washington Council o f Lawyers Memorandum, also referred to as the memorandum 
from the Lawyers Committee on Civil Rights, was submitted "in concert" with the prestigious 
Washington law linn o f  Arnold and Porter. Supra, Note 8. at 239-42.

"S ee  infra, pp. 80-84 and accompanying notes.
"F rom  W isconsin came the 1978 Department of Justice opinion letter directed to the 

president o f  (he University o f W isconsin system, supra n. 14: and from Iowa came the 1984 
governor’s  veto message, h fra  n. 89. Nebraska reported that it had done some research hut 
"have not at this time issued any formal opinion o f  the subject." One attorney general said that
il was against the policy o f  his oflicc to respond to such inquiries. The other half-dozen
responses said that the question had not arisen.

'•’Letter from U.S. Department o f Justice. Oflicc o f Legal Counsel, Office of the Deputy
Assistant Attorney General, signed Robert B. Shanks, to Ms. Kathleen Teague, Executive 
Director, American Legislative Exchange Council, 418 C Street. N .E .. W ashington. D.C.
20002, January 4 . 1984.
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D epartm ent is not au tho rised  to provide legal op in ions o r legal adv ice  
save  to  the p residen t and heads o f  execu tive  departm en ts , it does p rovide 
(in  its ow n phrase) "a  few general o b se rv a tio n s ."  A nd such observations 
suggest a num ber o f  constitu tional "a rg u m en ts ."

b. T w o op in ions w ere  rendered  by the W isconsin  a tto rney  general in 
1977 and 1978, but these are likew ise inconclusive and o f  little value as 
p receden t. A nd they  have a  c loudy  h is to ry .14 W hile they sustain  the 
constitu tionality  o f  the W isconsin  d is investm en t law . they rest largely  on 
the p roposition  that “ the sta tu te  w ill not p lace an unlaw ful burden  on 
in tersta te  com m erce  since the percen tage o f  total do llars in in terstate 
com m erce  that is con tro lled  by the B oard o f  R egents is so s m a ll ." 15

c . T he best reasoned  governm en ta l (o rq u asi-g o v em m en ta l) sta tem ent 
is the one subm itted  as the position  o f  the D istrict o f  C olum bia at the 
January  1984 C ongressional H earings on the D is tric t 's  d is investm en t 
a c t .16 T h is w as the m em orandum  o f  the W ashington  C ouncil o f  L aw ­
yers . 17 A nd w hile it is a thoughtfu l sum m ary , it m ust be classified  a b rief 
(fou r-page) adversary  d ocum en t, responding  to  the C ongressional R e­
search  Serv ice a n a ly s is .18 It is not and is not m eant to be an opinion 
sustain ing  constitu tionality .

d . T he "o p in io n "  o f  M ich ig an ’s attorney general is in a docum ent o f  
advocacy  (a brief) in curren t litigation . See point 3.
3. T he m atter is befo re  the co u rts , and a precedent on  point is expected . 

C ross m otions for sum m ary  ju d g m en t on  the constitu tionality  issues su r­
rounding  d is investm en t have been subm itted  to the M ichigan C ircuit 
C o u r t19 and it is v.ise for legal counsel to aw ait their reso lu tion .

As exp la ined  in the U niversity  o f  M ichigan brief:
"B y  enacting  1982 PA 3 1 2 . the M ichigan L eg isla tu re , am ended  the 

[StateJ C ivil R ights A c t . . . to  p roh ib it public educational institu tions 
from  m aking  o r m ain ta in ing  a fter A pril 1. 1984. equ ity  o r stock invest­
m ents in o rgan iza tions opera ting  in the R epublic o f  South A fri­
c a . . .[o r | in the U nion o f  Soviet S ocialist R e p u b ic s .. . .  T he  R egents 
seek a decla ra to ry  ju d g m en t that Act 512 v io la tes both the M ichigan 
and U nited S tates C o n stitu tio n s .”20

IJThc Wisconsin attorney general construed the statute twice. The lirst time was in an 
informal opinion submitted to the secretary of the Board o f Regents 011 May 19. 1977. The 
attorney general was subsequently requested to “reconsider his opinion in light o f  the constitu- 
'ional questions raised by Professor Baldwin's memorandum." The second construction was in 
the formal opinion submitted to the President o f the University of Wisconsin System on 
January 31. 1978. 67 Wis. Op. A tt’y Ocn. (1978) Supra, note 6. at 1061-62.

,5Id. at 1062.
" ’Supra, note 8.
l7Supm, note 10.
'"Supra, note 7.
‘T h e  Regents o f the University o f  Michigan v The State o f Michigan. In the Circuit Court 

for the County o f Ingham, Michigan. File No. 83-50309-C2.
:nBrief o f the Regents o f  the University o f Michigan, pp. 1-2. (Footnotes omitted.)
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T h ere  is a lso  cu rren t litigation  in O regon*1 but the court decided  in 11 
ru ling  on D ecem ber-!, 1984, that it "d id  not find it necessary  to re a c h . .  .th e  
constitu tional is su e ."  H ow ever, the court pointed  ou t that such  issue w as 
“ preserved  fo r the r e c o r d . . .(and ) it can  be urged on the A ppella te  C ourt 
and they |s ic ] m ay find it d isp o s itiv e ."22 As o f  th is w riting findings o f  fact 
and conclusions o f  law  w ere still aw aited .

R eso lu tion  o f  the constitu tional uncerta in ties is a laudable g oa l— for 
ev eryone  included on all sides o f  the d is investm en t question . It canno t be 
done  via any  op in ion  o f  an attorney genera l— no m atter how  w ell reasoned 
and how  d ivorced  from  the inev itab le  charges that it is "p o litica l."  A nd there 
is no point in the p reparation  o f  fifty such o p in ions, p lus the op in ions o f  
m unicipal counsel T he w heel needs not re invention .

T here  is a lso  am ple reason for the nation  as a w hole to aw ait the ou tcom e 
in one  o r a few  ju r isd ic tio n s . In the o ft-quo ted  w ords o f  Justice  B randeis: 

“ Il is one o f  the happy inc iden ts o f  the federal system  that a single 
cou rageous S tate m ay , if  its c itizens choose , serve as a laboratory; and 
try  novel social and econom ic  experim en ts w ithout risk to the rest o f  
the co u n try .”23
A dm itted ly , this approach  gives sm all so lace  to those w ho see in d is in ­

vestm en t a m eans to  com bat hum an rights v io la tions in South  A frica, the 
S ov ie t U n ion , Iran , Z im babw e, e tc . H ow  long will it take (fo r exam ple) for 
the M ich igan  trial court to  reach a decis ion?  H ow long it w ill take fo r the 
com pletion  o f  the inev itab le  appeals!

But the d is investm en t supporters Wv, tld seem  to have no a lternative. 
L aw s on d is investm en t are  probably  unconstitu tional and are at the very 
least o f  questionab le  constitu tionality .

III. T H E  C O N S T IT U T IO N A L  A RR A Y

Involved here is the tension  betw een  the T en th  A m endm ent 011 one hand 
and the C om m erce C lause  and  the conduct o f  foreign re lations 011 the o ther. 
Involved  here is the Suprem acy  C lause and  the doctrine  o f  federal 
p reem ption .

O n its face , a d ivestm en t statu te is constitu tional since  it involves "fiscal 
m anagem ent o f  s ta te  funds , a  function  w hich is not specifically  delega ted  to 
the federal governm en t by the U nited S tates C o n stitu tio n ."2'1 T h is  confo rm s 
to  the d ic ta te  o f  the T en th  A m endm ent: “T he pow ers not de legated  to  the

^'Associated Students o f  the University of Oregon e la l. v. Oregon Investment Council c ta l. 
In the Circuit Court o f the State o f Oregon for the County o f Lane. Case No. 78-7502.

"R u lin g  o f  the Hon. George J. Woodrich, Tuesday. December 4. 1984. Transcript of 
proceedings by the Official Court Reporter, p. 5.

• ’Dissenting in New State Ice Co. v. Licbmann, 285 U .S. 262, 3 11 (1932). Justice Holmes 
expressed similar views, referring to "social experiments . . .  in the insulated chambers 
afforded by the several states. Dissenting in Truax V. Corrigan. 257 U.S. 312. 344.

:,,S uprj, note 6, at 1060.
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U nited  S ta tes by the C o nstitu tion , nor p roh ib ited  by it to  the S ta te s , are 
reserved  to  the S ta tes respec tive ly , o r i t  the p eo p le .”

But this p o w er is not un lim ited . S tate  d iscretion  and state co n d u c t, 
pursuant to  the S uprem acy  C la u se .25 is unconstitu tional w hen it conflic ts 
w ith the C om m erce  C lause . It is C ongress w hich  has been given the pow er 
"T o  regu la te  C om m erce  w ith  foreign N ations, and a long  the several 
S ta te s , and  w ith the Indian T r ib e s ."26

D isinvestm en t law s m ay  a lso  run  afoul o f  the P riv ileges and Im m unities 
C lause: “T he C itizens o f  each  S tate  shall be entitled  to all P riv ileges and 
Im m un ities o f  C itizen., in he several S ta te s .” 27 

N or m ay the sta te  in terfere  w ith the federal fo reign  relations pow er. All 
ag ree  that there a re  inherent lim ita tions upon the p o w er o f  states in m atters 
o f  fo reign  affa irs  tha t go  beyond  the C om m erce  C lause.

IV . P A R T IC IP A N T  O R  R EG U L A T O R

W hethe r the en ac tm en t o f  a d is investm en t law  is an exerc ise  o f  state 
sovere ign ty  pro tec ted  by the T en th  -Amendment is not easy  to an sw er. But 
w h a tev e r the u ltim ate  co n c lu s io n , the th resho ld  determ inan t is w hether the 
sta te  is ac tin g  as a participant (in a propriety. \  capacity ) o r as a regulator 
(in a governm ental c ap a c ity ).28

T he b lack  le tter law  is that sta te  and local governm en ts are not restrained 
by the C om m erce  C lause w hen they  engage in com m ercial transactions as 
m arket partic ipan ts ra ther than as regu la to rs. R egardless o f  the burden  on 
in tersta te  com m erce  (so the theory  runs) the m arket partic ipan t is im m une 
from  the Comniv. ce C lause . Indeed , the C om m erce C lause is no t even 
im plica ted . T he partic ipan t is investing  its ow n  m arket funds; it is spending  
its ow n m oney . T h is  is not the business o f  the federal governm en t.

T h is is all very new  law . It sounds strange to  cars (and years) a ttuned  to 
G ibbons v. O gden29 and its m yriad  p rogeny , in terpre ting  the C om m erce  
C lause  b road ly  and  expansive ly . T he new  cases g ive c redence  and c red ib il­
ity to  the T en th  A m endm ent; they  g ive new  recogn ition  to dual federalism . 
B ut do  they  co v e r the issue at hand? A re d is investm en t law s p ro p rie ta ry , 
rep resen ting  on ly  the acts o f  partic ipan ts?  Is there im m unity  from  in tersta te

••'Art. vi. cl. 2. “This Constitution, and the Laws o f  the United Stales which shall be made in 
Pursuance thereof; and all Treaties made, or which shall be made, under the Authority o f the 
United States, shall be the supreme Law of the Land; and the Judges in every State shall be 
bound thereby, any Thing in the Constitution o r Laws of any State to the Contrary 
notwithstanding."

2(,Art. I. 118, cl. 3.
27Art. IV. 112.
2KSee W ells and Hellcrstcin, the Governmental-Proprietary Distinction in Constitutional

Law, 66 Va. L. Rev. 1073 (1980). “The small body o f  case law under the commerce clause
consistently holds that a sta te 's action in its proprietary capacity gives rise to no constitutional
objection." At p. 1122.

2,22 U .S. (9 W heat.) I (1824) See especially 22 U .S. at 34.
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com m erce  s tric tu res?  D oes im m unity  from  the reach  o f  in tersta te  com m erce  
apply  equally  to  foreign com m erce?  W ill im m unity  from  the C om m erce  
C lause ex tend  to  im m unity  under the P riv ileges and Im m unities C lause?  
A nd even  if the p a rtic ipan t-regu la to r d istinction  is m ade and  d is investm en t 
law s are held  to  be in the partic ipan t-p roprie tary  ca tego ry  for the C om m erce  
C lause , m ay such law s still conflic t w ith  the federal go v ern m en t’s sup rem ­
acy in foreign re la tions?30

T here  are no cases d irec tly  on po in t. O n this all w ill ag ree. L ikew ise , all 
w ill agree as to the five cases to be parsed  in argu ing  the app licab ility  o f  
p recedent and jud ic ia l thought on this aspect o f  the constitu tionality  issue. 
T he cases are: (1) H ughes v. Alexandria Scrap C orp., 1976;31 (2) National 
League o f  C ities v . Useiy, 1976;32 (3) Reeves. Inc. v. Stake. 1980;33 (4) 
White v. M assachusetts Council o f  Const. Employers, I9 8 3 ;34 and (5) 
United Building and  Construction Trades Council o f  Camden County and  
Vicinity v. M ayor and Council o f  the City o f  Camden, I9 S 4 .17

T he sem inal case  is H ughes  v. Alexandria Scrap C orp.3b Its fac ts, h o ld ­
ing and essen tia l language are  w ell-sta ted  in the C ongressional R esearch  
Serv ice report:37

“T here  the S uprem e C ourt upheld a M ary land  statu te that c learly  
favored  in -state  businesses in the paym ent o f  S tate bounties to  scrap 
processors fo r each veh icle  abandoned  in M ary land  that they d e ­
stroyed . T here  appeared  to be no question  that favoring  S tate B usi­
nesses in the expend itu re  o f  S tate funds for the bounties had the effect 
o f  reducing  the flow o f  abandoned  car hu lks in in tersta te  com m erce  to 
ou t-o f-s ta te  businesses , w ho cou ld  not pay  as h igh a p rice for the hulks 
because  o f  d ifficu lties in ob ta in ing  M ary land  bounties. N evertheless, 
the C ourt held that the C o m n rrc e  C lause  did not app ly . A ccord ing  to 
the C ourt, M ary land  did  not in te rfe re ]  w ith  the national function ing  o f  
the in tersta te  m arket c ither th rough  proh ib ition  o r  bu rdensom e regu la­
tion . 426  U .S . at 806. R ather i t . J en tered  in to  the m arket itse lf  as a 
pu rchaser, in e ffec t, o f  a po ten tial artic le  o f  in tersta te  co m m erce . Id. at 
806 , 808. T he cou rt concluded  that |n jo th in g  in the purposes an im at­
ing the C om m erce C lause p roh ib its a S tate  . . .  from  partic ipating  in 
the m arket and exerc ising  the right to  favor its ow n c itizens over 
o thers. Id  at 8 I 0 .”38

'"See F. Frankfurter, The Commerce Clause Under M arshall. Taney and W aite, al 40 
(1964— first published 1937).

” 426 U .S. 794 (1976).
” 426 U .S. 833 (1976).
” 447 U .S. 429 (1980).
” 460 U .S. 204 (1983).
35 U .S  , 104 S. Ct. *020 (1984).
” 426 U .S. 794 (1976).
■'7Supra, n. 7.
JIISupra, n. 7 at 19-20. It is also reprinted in the House o f  Representatives hearings, supra, 

note 8. at 92-93.
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N ational League o f  C ities  v. Useryy> d ea lt w ith  am endm en ts  to  the 
federal F a ir L abo r S tandards A ct ex tend ing  w age and hou r p rov isions to 
a lm ost all em p loyees o f  S tates and the ir po litical subd iv isions. S trik ing  
dow n these am endm en ts , the C ourt held  that C ongress m ay no t. pu rsuan t to 
the C om m erce  C lau se , "d irec tly  d isp lace  the S ta te ’s freedom  to  structure  
in tegral o p era tions in areas o f  traditional governm en ta l fu n c tio n s ."40

In Reeves  v. S take,41 the S uprem e C ourt (in a 5-4 vo te) upheld  Soulh  
D ak o ta’s refusal to sell cem ent p roduced  by a sta te-opera ted  p lant to  non- 
South  D ako tans. S uch  preferen tial trea tm en t o f  its ow n  citizens w as su s­
ta ined  on the g round  that the sta te  w as acting  in a p roprie ta ry  capacity . H ere 
w as the crucia l language:

“ [T ]hc C om m erce  C lause  responds p rincipally  to  state taxes and 
regu la to ry  m easu res im peding  free private  trade in the m arketp lace . 
T here  is no ind ication  o f  a constitu tional p lan to  lim it the ab ility  o f  the 
sta tes them selves to opera te  freely in the free m ark e t.”42 
T hese  cases are  fo llow ed in White v . M assachusetts Council o f  Construc­

tion Em ployers.4-' T here  the C ourt considered  the valid ity  o f  an  execu tive  
o rd e r o f  the M ayor o f  B oston requ iring  that at least 50  percen t o f  all jo b s  on 
construc tion  p ro jects (funded  in w hole o r in part by c ity  funds) be filled by 
bona fide c ity  residen ts . T he execu tive  o rder w as held to  be “ im m une from  
scru tiny  u nder the C om m erce  C lause because  B oston w as acting  as a m arket 
partic ipan t ra th er than  as a m arket reg u la to r ."44

United Bldg. & Const, v . M ayor & Council o f  Cam den45 dealt w ith a 
m unicipal o rd inance  w hich required  that at least 40  percen t o f  the em p lo y ­
ees o f  con trac to rs and  subcon trac to rs w orking on  city  construction  pro jects 
be C am den  residen ts . O n the basis o f  the White41’ ca se , the C om m erce  
C lause  cha llenge  to  the C am den  ord inance ,»’as abandoned , but not so  the 
con ten tion  that the o rd inance  w as a v io lation  o f  the P riv ileges and Im m uni­
ties C la u se .47 R em and ing  the case  fo r necessary  findings o f  fac t, the C ourt 
cam e  to  th is conclusion :

“ In su m , C am den  m ay , w ithout fear o f  v io lating  the C om m erce  
C lau se , p ressu re  private  em p loyers engaged  in public  w orks pro jects 
funded  in w hole o r  in part by the city  to  h ire city  residen ts . But that 
sam e ex erc ise  o f  pow er to  bias the em ploym ent decis ions o f  private  
con trac to rs  and subcon trac to rs against ou t-o f-s ta te  residen ts m ay be

-'•'426 U .S. 83.1 (1976).
■"’426 U .S. at 852.
■” 447 U .S. 429 (1980). 
iZ441 U .S. at 437.
" 4 6 0  U .S. 204 (1983).
■’■‘Quoted in United Bldg. & Const, v. Mayor & Council of C am den , U .S    104 S.

Ct. at 1025.
**. U .S  104 S. Ct. 1020 (1984).
■“’Supra, n. 43, 460 U .S. 204 (1983).
4 ,U .S. Constitution, Art. IV, (12.
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called  to  accoun t under the P riv ileges and Im m unities C lau se .’’48 
T h e  C o u rt’s reason ing  w as as follow s:

"O u r decis ion  in W hite turned  on a d is tinc tion  betw een the city  
ac ting  as a m arket partic ipan t and the c ity  acting  as a m arket regulator. 
T he question  w h eth er em ployees o f  co n trac to rs  and subcon trac to rs on 
pub lic  w orks p ro jec ts  w ere o r w ere no t, in som e sense , w ork ing  fo r the 
city  w as crucia l to  that analy sis. T he question  had to  be answ ered  in 
o rd e r to  chart the boundaries o f  the d is tinc tion . But the d is tinc tion  
betw een  m arket partic ipan t and  m arket reg u la to r relied  upon in White 
to d ispose  o f  the C om m erce C lause  challenge is no t d ispositive  in this 
co n tex t. T he tw o C lauses have d ifferen t a im s and set d ifferen t stan­
d a rd s for state conduct.

“T h e  C om m erce  C lause  acts as an im plied  restrain t upon state  regu ­
latory  pow ers. Such pow ers m ust g ive w ay befo re  the su p erio r au th o r­
ity o f  C o n g ress  to  leg isla te  on (o r leave un regu la ted ) m atters invo lv ing  
in tersta te  com m erce . W hen the S tate acts so le ly  as a m arket partic i­
pan t, no conflic t be tw een  sta te  regu lation  and federal regu la to ry  au ­
tho rity  can  a r i s e . . . .  T he P riv ileges and  Im m unities C lause , on the 
o th e r hand , im poses a d irect restra in t on  state action  in the in terests o f  
in tersta te  h a rm o n y .. . .  T h is concern  w ith  com ity  cu ts  across the m ar­
ket regu la to r-m arke t partic ipan t d is tinc tion  that is crucia l u nder the 
C o m m erce  C lause . It is d isc rim ina tion  against o u t-o f-s ta te  residen ts on 
m atters o f  fundam ental concern  w hich triggers the C lause , not regu la ­
tion affec ting  in tersta te  com m erce . T h u s , the fact that C am den  is 
m ere ly  se tting  cond itions on its expend itu res fo r goods and serv ices in 
the m arketp lace  docs not p reclude the possib ility  th a t those  cond itions 
v io la te  the P riv ileges and Im m unities C la u s e .. . .

“ T he  fact that C am den  is expend ing  its ow n funds o r  funds it ad m in ­
isters in accordance  w ith the term s o f  a  g ran t is ce rta in ly  a fac'.nr—  
perhaps the crucia l factor— to be considered  in ev a lu a tin g  w hetlicr the 
s ta te ’s d isc rim ina tion  v io lates the P riv ileges and Im m unities C lause. 
B ut it does no t rem ove the C am den  o rd inance  com ple te ly  from  the 
purv iew  o f  the C la u se .’’49
T he P riv ileges and Im n n  nitics argum ent p layed no part in the M em oran ­

dum  o f  the W ashington  C ounc o f  L aw yers50 o r the b rie f  o f  the S tate o f  
M ich ig an .51 R eason: United B >. & Const, is o f  la ter v in tage. But it w as 
upon the first fou r cases that bom  the m em orandum  and b rie f  largely  based 
th e ir position : that the C om m erce  C lause  sim ply  does not apply  because 
d is investm en t sta tu tes are proprietary  ra th e r than  regu la to ry . C erta in ly ,

JS— U .S  104 S. Cl. at 1029.
■w U .S  104 S. Ct. al 1028-1029.
'"Supra, note 10.
''S u rp a . note 19.
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such  argum en t can be m ade based  on  an expansive  read ing  o f  these cases. 
C erta in ly , the d ic ta  are a ttrac tive  if  not the facts. B u t . . .

A ll four cases sim ply  stand for the proposition  that a sta te  can  p ro tect its 
ow n c itizens— i.e . can  d iscrim inate  in favor o f  its ow n  c itizen s— in m atters 
p roprie ta ry  ra ther than regu la to ry  in interstate com merce. A nd they  hold it 
is p roprie ta ry  w hen the sta te  is in the p rocess o f  spend ing  its ow n  m oney.

O f co u rse , a s ta te  can spend its ow n m oney . B ut now here  is there  a 
ju d ic ia l sta tem en t that a sta te  has an unlim ited  right to spend  as it p leases. 
United Bldg. and C o n s t . /2 for ex am p le , has now  invoked  the P riv ileges 
and  Im m unities C lause . Further, even  if  the four cases  deny  lim its in 
interstate commerce, they are  certa in ly  no t ho ld ings app licab le  to  foreign  
com m erce. O n the co n tra ry . Reeves52 m akes a po in t o f  that d is tinc tion  in 
w hat w ill undoub ted ly  becom e an oft-quo ted  footnote:

"W e have no occasion  to exp lo re  the lim its im posed on  sta te  p rop ri­
etary  ac tions by the “ foreign co m m erce"  c la u s e . . . .  W e no te , how ev­
er, that C om m erce  C lause  scru tiny  m ay well be m ore v igorous w hen  a 
restra in t on  foreign  com m erce  is a lle g e d ."5'1
A nd even  assum ing  that the broad  scope  o f  these cases w ould  provide 

im m unity  from  the constitu tional m andate  on foreign  com m erce , d is in v est­
m ent law s w ould  still in terfere  w ith  the conduct o f  fo reign  affa irs . Mow 
cou ld  they  no t?  T hey  rep resen t officia l sta tem en ts o f  d isapproval o f  the 
in ternal po lic ies o f  foreign sovereign  nations. T h e ir very  purpose  is to affect 
A m erican  foreign po licy ; th e ir passage is specifically  geared  to  pressure the 
S tate  D epartm en t to  do  som eth ing  about apartheid  o r  S ov ie t hum an rights 
v io la tions.

V . IN T E R S T A T E  C O M M E R C E

A ssum ing  (and a  valid  assum ption  it is) that the partic ipan t-rcgu ln to r 
d is tinc tion  docs not p rov ide im m unity  from  the C om m erce  C lat’ <e here , 
inquiry  m ust first be d irec ted  to  the “ negative" aspects o f  the C la u s i . the so- 
ca lled  “d o rm an t com m erce  c lau se .” H ere is the rule: the absence  o f  C o n ­
g ressional action  on  a m atter docs no t free the ind iv idual sta tes to  regulate  as 
they w ill .55

T he best sta tem en t on th is po in t is m ade in one o f  the tw o key cases on the 
C o m m erce  C lause  o b jec tion , A & P Tea Co. v. C ottrell/* '

“ W c begin  o u r ana ly s is by again  em phasiz ing  tha t *[t]he very  purpose o f  
the C om m erce  C lau se  w as to  c rea te  an a rea  o f  free trade am ong  the several

 U .S    104 S. Ct. 1020 (1984).
S3A41 U .S. 429 (1980).
M447 U .S. at 438. n. 9.
55Sce for example, Raymond Motor Transportation, Inc. v. Rice, 434 U .S. 429 ,440(1978) 

and City o f  Philadelphia v. New Jersey, 437 U .S. 617, 623 (1978). 
s<,424 U .S. 366 (1976).
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S ta te s .’ . . .  A nd at least since Co. Icy v. Board o f  W ardens. 12 H ow . 299 
(1852 ), i' has been  c lea r that “the C om m erce  C lause  w as not m erely  an 
authoriz .(ion to  C ongress to  enact law s fo r the p ro tection  and en cou rage­
m ent o f  com m erce  am ong  the S ta tes, but by its ow n  force created  an area o f
trade free from  in terfe rence by the S ta te s  (T ]he C om m erce  C lause  even
w ithou t im plem en ting  legislation  by C ongress is a lim itation  upon the 
pow er o f  the S ta te s . ' ”57

H ow ever, th is docs not m ean  that the S tates m ay  never  leg islate  upon an 
aspect o f  com m erce  that is w ith in  the C ongressional regu la to ry  pow er. A & 
P Tea Co. Cottrell a lso  con ta ins th is language:

“ It is no less tn te , o f  co u rse , that under o u r constitu tional schem e the 
S ta tes re ta in  b road  pow er to  legislate p ro tec tion  fo r their c itizens in 
m atters o f  local concern  such  as public h e a l t h , . . .a n d  that not every  
exerc ise  o f  local p o w er is invalid  m erely  because  it affec ts in som e w ay 
the How o f  com m erce  betw een the S ta te s . . . .  R a ther, in areas w here 
ac tiv ities o f  leg itim ate  local concern  overlap  w ith  th e  national in terests 
expressed  by the C om m erce  C lause— w here local and national pow ers 
are  concurren t— the C ourt in the absence o f  congressional gu idance  is 
ca lled  upon the m ake delica te  adjustm ent o f  the conflic ting  sta te  and 
federal c l a i m s , . . .th e re 1' a ttem pting  the necessary  accom m odation  
betw een  local needs and the overrid ing  requ irem ent o f  freedom  for the 
national c o m m erce .”58 (C ita tions o m itted .)
But how — and w hen— does the C ourt m ake that “delica te  ad ju stm en t"  o r 

“ necessary  acco m m o d a tio n ,”  o r. in o ther w o rd s, app ly  a ba lanc ing  test. 
T h is  w as not c lea rly  set forth in A & P  Tea Co. v . Cottrell. In its app lica tion , 
h ow ever, the C ourt struck  dow n a M ississipp i regu lation  that required  
rec ip roc ity  in the sa le  o f  m ilk and m ilk pro • ;cts p roduced  in o th e r sta tes. 
T he m andato ry  charac te r o f  the regu lation  w as held  to  be v io la tive  o f  the 
C om m erce  C lause .

T he  case  w hich  p rovides the gu idelines is Pike v . Bruce Church, Inc.*" 
H ere a lso , on the basis o f  the C om m erce C lau se , a state d irec tive  w as 
dec la red  unconstitu tiona l. A t issue w as an o rder p roh ib iting  an  A rizona 
com pany  from  sh ipp ing  its can ta loupes ou ts ide  the state unless packed  as 
d irec ted  by the officia l charged  w ith en fo rc ing  the A rizona Fruit and V ege­
tab le  S tandard iza tion  A ct.

Pike  v. Bruce Church, Inc. teaches that there are tw o  thresho ld  criteria  
b efo re  a court can  assess the burden  w hich the state law  m ight im pose upon 
in tersta te  com m erce: I) the sta te  p rom ulgation  m ust cred ib ly  advance a 
leg itim ate  local public  in terest; and 2) the s ta te  p rom ulgation  m ay not 
d isc rim ina te  against in tersta te  com m erce . O n ly  then can  the courts consider

” 424 U .S. at 370-371.
5K424 U .S. at 371. See Congressional Research Service analysis, supra, note 7 at 9-10, 

supra, note 8 at 82-83.
” 397 U .S. 137 (1 9 'J).
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w h eth er the p rom ulgation  is a to lerab le  burden  on in terstate  com m erce  o r 
w h eth er the s ta te ’s in terest can be p rom oted  as w ell w ith  lesser im pact on 
in tersta te  a c tiv itie s .w  In o ther w ords, o n ly  then can  the balanc ing  test be 
used.

T he  actual w ords o f  Pike v . Bruce Church, Inc. b ear repetition : “W here 
the s ta tu te  regu lates evenhanded ly  to  effec tua te  a leg itim ate  local public 
in terest, and  its e ffec ts on in terstate com m erce  are on ly  inc iden ta l, it w ill be 
upheld  un less the burden  im posed on such com m erce  is c learly  excess ive  in 
rela tion  to  the pu ta tive  local benefits . . . .  If a leg itim ate local pu rpose is 
found , then  the question  becom es one o f  degree . A nd the ex ten t o f  the 
burden that w ill be to lera ted  w ill o f  course depend  on the nature o f  (he local 
in terest invo lved , and on  w hether it could  be prom oted  as w ell w ith a lesser 
im pact on in tersta te  actv ities. O ccasionally  the C ourt has cand id ly  under­
taken a ba lanc ing  approach  in reso lv ing  these issues. . . .  but m ore frequen t­
ly it has spoken  in term s o f  “d irec t"  and “ ind irec t" e ffec ts and b u rd e n s ."1 
(C ita tions o m itted .)

B ased on these ru les/tests/c rite ria , the d is investm en t sta tu tes  run afoul o f  
the C om m erce  C lause . O f  co u rse , hum an rights can  be deem ed  a leg itim ate  
concern  o f  com m erce  B ut are d iscrim inato ry  prac tices in South  A frica , the 
Soviet U n ion , Iran , e tc .,  a m atter o f  "local public in te rest”?62

N or could  it be concluded  that the state d is investm en t law s have on ly  an 
inciden tal e ffec t on in tersta te  com m erce . T oo  m uch m oney  is at stake; 
investm ent fo rtfo lio s  o f  state pension  funds, un iversities , e tc .,  a rc  not 
inconsequen tia l.

Y es, there  arc  cases  w hich can  be parsed to  ex trac t enough  factual 
sn ippets and sufficient d ic ta  to form ulate  legal argum en t. But there is no 
ho ld ing  w hich  susta ins any  state action  rem otely  resem bling  d is investm en t. 
A nd the w eight o f  au thority  and  jud ic ia l analogy  is on the side o f  
unconstitu tionality .

V I. FO R E IG N  C O M M E R C E

W hat has been said  relative to in tersta te  com m erce  can  be said  even  m ore 
fo rcefu lly  in regard  to  foreign com m erce . T h is w as not a lw ays so  (o r m ay 
not have been  a lw ays so )— at least up to 1979, and  at least by w ay o f  d icta.

For ex am p le , the w ords o f  C h ie f Ju stice  T aney: “T he pow er to  regulate  
com m erce  am ong  the several S tates is gran ted  to  C ongress in the sam e

" T h is  analysis is used in the University o f Michigan brief, supra, note 20. at 37. See also 
McCurroll. "Socially Responsible Investment of Public Pension Funds: The South Africa Issue 
and State Law ," 10 N .Y .U . Rev. o f Law and Social Change 407. 425 (1980-81).

" '397 U .S. at 142,
MSec Huron Cement Co. v. Detroit, 362 U .S. 440, 443 (I960) and Southern Pacific Co. >. 

Arizona, 325 U .S. 761 (1945) cited with approval in Pike v. Bruce Church, Inc., 397 U .S. at 
142. See also City o f Philadelphia v. New Jersey, 437 U .S. 617, 623 (1978).
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c lau se , and by the sam e w ords, as the pow er to regu late  com m erce  w ith 
fo reign  nations, and is coex tensive  w ith  it .”63 A nd here is Ju stice  Field fifty 
years later: “T he pow er to regulate  com m erce  am ong the several S ta tes w as 
g ran ted  to  C ongress in term s as abso lu te  as is the pow er to regulate  co m ­
m erce  w ith fo reign  n a tio n s ."64

B ut the im portan t holding is B o b -lo  Excursion Co. v . M ich ig an ,65 “cited  
as p rincipal au tho rity  for the v iew  that states are not abso lu tely  precluded 
from  enacting  regu lations w hich affect foreign c o m m erce ."66 Yet this w as 
an unusual case  w hich th irty  years la ter the S uprem e C ourt in Japan Line, 
L tJ . v . Countv o f  Los Angeles67 could  lim it to its pecu lia r fac ts .68

D efendan t in Bob-Lo  w as a M ichigan co rporation  w hich transported  
passengers from  D etro it to  its am usem ent park on a nearby  C anad ian  island. 
H av ing  refused  passage  to a black w om an , defendan t w as p rosecu ted  and 
conv ic ted  u nder the M ichigan C ivil R ights A ct. O n ap p ea l, defendan t took 
the position  that the M ichigan  enactm en t constitu ted  state regu lation  o f  
fo reign  com m erce  in v io lation  o f  the C om m erce C la u se .6'' W hile agreeing 
tha t “ ap p e llan t’s transporta tion  o f  its patrons is foreign com m erce”70 the 
S up rem e C ourt nonetheless upheld  the state sta tu te  and affirm ed  the 
co n v ic tion .

T h ere  are  fou r sign ifican t d ifferences betw een  the app lication  o f  the 
M ichigan  C ivil R ights Act in Bob-Lo  and the app lica tion  o f  d is investm en t 
law s affec ting  S ou th  A frica , ct n / . :71

1) “ (TJhe appellan t conduc ted  ’foreign co m m erce ’ in nam e on ly . T he 
so le  b usiness 011 the island w as the am usem ent park , and  il ca te red  so lely  to 
A m erican  patrons. . . .  the island w as ‘econom ically  and socia lly  . . .  an 
am usem en t ad junct o f  the city  o f  D etro it. ” ’7:

2) M ich ig an ’s C ivil R ights A ct w as in conform ity  w ith both federal 
leg islation  and C anad ian  enac tm en ts .

3) T he M ichigan  statu te affected  M ichigan residen ts a lm ost exclusively .
4 ) S ince C anad ian  law  w as harm onious w ith the M ichigan  en ac tm en t, 

"R ela tions w ith foreign na tions" w ould  not be "adverse ly  affected  by app ly ­
ing M ich ig an ’s sta tu te  to these fa c ts .’’73

"'L icense Cases, 5 How. (4o U .S .) ’04, 578 (1847).
^P ittsburgh & Southern Coal Co. v. Bates. 156 U.S. 577. 587 (1895).
'’'333  U .S. 28 (1948).
'■"Lansing, "The Divestment o f Unitcil States C om panir n Soulh Africa and Apartheid." 6 

Neb. L. Rev. 3 04 ,316  (1981), citing Recent Decisions, 6 Tex. Int. L. F. 134, n. 84 at 140-41 
(1970).

"744 l U .S. 434 (1979).
"“441 U .S. at 456.
"‘'333 U .S . at 34.
70Ibid.
7lScc also analysis in Lansing, supra, note 66, at 316-17.
7:44 l U .S. at 456 and 333 U .S. at 35.
73333 U .S. at 40.
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But South  A frica , et al. arc ( I ) not ad juncts o f  A m erican  states o r cities; 
(2) d is ir  e stm en t law s arc not in confo rm ity  w ith the law s o f  the nations 
w here d is investm en t is be ing  sough t; (3) state and  c ity  d is investm en t law s 
and o rd inances do  not on ly  affect the ir ow n c itizens— they affect foreign 
citizens; and (4) since the hum an rights ob jec tives o f  A m erican  sta tes and 
c ities  are so d ifferen t from  those o f  South  A frica , the Soviet U n ion . Iran , 
e tc ..  o u r national re la tions w ith  those  nations w ould  necessarily  be affected  
by d is investm en t law s.

T h is  is w hy  the 1979 C ourt in Japan Line, Lhl. took such pains to  argue 
that “ ap p e llee ’s re liance" on Bob-Lo  is “m isp laced" and  to conclude that 
Bob-Lo  “ is consisten t w ith both  the analysis and the resu lt"  o f  the la tter 
c a se .7''

T he  con troversy  in Japan Line, Ltd. involved an ad valo rem  tax that 
C alifo rn ia  had im posed  on the sh ipp ing  con ta iners o f  a  foreign co rpora tion . 
T he  S tate argued  that the tax w as constitu tional since it m et the four-fold 
requ irem en ts o f  Complete Auto Transit, Inc. v. B rady.15 ( I ) the C on ta iners 
had a “substan tia l nexus" w ith  C alifo rn ia  because som e o f  them  are p resent 
in that state at all tim es; (2) the tax w as “ fairly ap po rtioned"  since it w as 
levied  on ly  on the co n ta in e rs’ "average  p resence" in C alifo rn ia ; (3) the tax 
d id not “d isc rim in a te” since it fell "cv enhandcd ly" on  all personal property 
in the S tate; and  (4) it w as “ fairly rela ted  to  the serv ices prov ided  by" 
C a lifo rn ia .7' ’

T he  C ourt ag .ecd : “ W e m ay assum e that, if the con ta iners at issue here 
w ere in strum en ta lities o f  purely  interstate commerce. Com plete A uto  w ould 
apply  and be satisfied , and o u r C om m erce  C lause inquiry  w ou ld  be at an 
e n d .’’77 H ow ever, ‘jw jh e n  constru ing  C o n g ress’ pow er to ‘regulate  C o m ­
m erce w ith foreign  N a tio n s ,’ a m ore ex tensive  constitu tional inquiry  is 
req u ired ."7S A gain: “ Foreign com m erce  is p reem inen tly  a m atte r o f  national 
c o n cen t. . . .  A lthough  the C onstitu tion  . . .  g rants C ongress pow er to  
regu late  com m erce  ‘w ith foreign N ations’ and ‘am ong  the several S la te s’ in 
parallel ph rases, there is ev idence  that the Founders in tended  the scope o f  
the foreign com m erce  pow er to  be the g rea lc r.’’7,,

'r h en . app ly ing  the “additional tests that a tax on fo re ign  com m erce  m ust 
satisf; . ,xo the C ourt struck  dow n the C alifo rn ia  sta tu te . T he  C ourt co n c lu d ­
ed  tha t die tax had resu lted  in “ m ultip le taxation  o f  the in strum entalities o f  
foreign com m erce”  and  preven ted  the “ N ation from  speak ing  w ith one 
v o ic e ’ in regu la ting  foreign tra d e ."81

7j441 U .S. at 456.
” 430 U .S. 274 (1977).
7,’44 l U .S. at 445.
,7lbid. (Emphasis supplied.)
7h44I U .S. at 446.
7V4 4 1 U .S. at 448 (cited cases and footnotes omitted).
wl4 4 1 U .S. at 451.
“ '441 U .S. at 451-52.
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T hat fo reign  com m erce  requ ires “ a m ore ex tensive  constitu tional inqu i­
ry'" is (as no ted  earlie r)82 reaffirm ed  in the im portan t partic ipan t-regu ia to r 
case o f  Reeves  v . Stake: "W e have no occasion  to  exp lore  the lim its im posed 
on sta te  p roprie ta ry  ac tions by the foreign com m erce  C lause . . . .  W e note , 
h o w ev er, that C om m erce C lause  scru tiny  m ay w ell be m ore rigo rous w hen 
a  res tra in t on foreign com m erce  is a lleg ed ."83

It cou ld  be  and has been argued  that Japan Line, Ltd. “ is jnopposile 
because  it involved  a sta te  taxation  schem e w hich  is clearly  regu la to ry , not 
p rop rie ta ry , in n a tu re ."8'1 S om e court in the fu tu re , ru ling  on the co n stitu ­
tionality  o f  d is investm en t law s m ight d is tingu ish  Japan Line. Ltd. and so 
conclude . But it is certa in ly  not c lear! O n the con trary , it is ex trem ely  
doub tfu l.

In suppo rt o f  the p roprietary  nature o f  d is investm en t law s is the co n ten ­
tion tha t such sta tu tes are facially  valid  since they  do  not deal d irec tly  w ith 
foreign com m erce . T he  S tate is on ly  de te rm in ing  the crite ria  fo r the securi­
ties w hich  it purchases w ith its ow n funds, ln  do ing  so . it is no t in truding 
upon the federal governm ent in the area o r  b reach ing  federal sta tu tes o r 
trea ties , o r  in fluencing  trade w ith  any foreign  country .

T here  is, how ever, a  narrow  read ing  o f  the w ord “ reg u la te ,” and  the 
S uprem e C ourt has never had it so . It w as m ore that 150 years ago  that C ourt 
decided  Brown  v. M aryland,85 ho ld ing  that a state license fee on im porters 
w as an unconstitu tional regu la tion  o f  foreign com m erce . T he lesson o f  that 
case and  its p rogeny  is aptly  sum m ed up in the C ongressional R esearch 
S erv ice R eport in th is language: “T he S uprem e C ourt a lso  has m ade c lea r 
that the p o w er to  regu late  foreign com m erce  includes not on ly  the contro l o f  
the term s and  cond itions o f  p assage  o f  item s o f  com m erce  (e .g .,  cap ita l, 
secu rities , financial o b liga tions, serv ices, and goods) betw een  the U nited 
S tates and  foreign co u n tries , bu t also  the con tro l o r the term s and cond itions 
o f  the dom es tic  m arkets for fo reign  item s o f  com m erce  that C ongress has 
a llow ed  into this c o u n try .”Hh

D isinvestm en t law s inev itab ly  w ork to  the detrim en t o f  A m erican  linns 
hav ing  investm en ts in  the p roscribed  coun tries; and d is investm en t law s 
inev itab ly  w ork to  the detrim en t o f  com m erce  w ith those coun tries. It is not 
stre tch ing  analysis to  conclude  that such law s are regulating  com m erce; and 
il docs no t require  an expansive  read ing  o f  Brown  v. M aryland  (o r the 
m yriad  o th e r cases on the sub ject) to  reach the conclusion  that such  law s are 
unconstitu tional.

S tate  and m unicipal d is investm en t enac tm en ts can  a lso  preven t “ this 
N ation from  ‘speak ing  w ith one vo ice ’ in regu lating  foreign trad e ."87 At

s :Supra, p. 84.
“’447 U .S. 429, 438 n. 9 (1980).
"■‘Supra, note 10: supra, note 8 at 241. (Emphasis supplied.)
S'I 2  W heat. (25 U .S.) 419 (1827).
“ Supra, note 7 at 15; see supra, note 8 at 88.
“7Japan Line, Ltd. v. County o f  Los Angeles, 441 U .S. 434, 452 (1979).
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least live sta tes and m ore than a dozen c ities  have such law s:'1* the vast 
m ajority  d o  no t. Io w a’s g overno r vetoed such leg isla tion  in M ay . I9 8 4 .s”

In addition  there  ex is ts  a conflict o r possib le conflict w ith federal leg isla­
tion restric ting  trade w ith these proscribed  nations. A nd to  the extent that 
such conflic t m ay  ex is t, il involves federal p reem ption  pursuan t to  the 
Suprem acy  C lause  as well as the C om m erce  C lause . T h is  is d iscussed  
beg inn ing  at page 30  under F ortign  Relations.

M ilitary  expo rts to  South  A frica , for exam p le , have been proh ib ited  by 
the federal governm ent since 1964. in com p liance  w ith a vo lun tary  arm s 
em bargo  estab lished  by the U nited  N ations. Such ban w as m ade mandatory' 
in 1977 and  in 1978 the U .S . D epartm ent o f  C om m erce prohibited  all 
expo rts  to  that coun try  “ that the expo rte r know s o r has reason to know  are 
destined  fo r use by the South  A frican  m ilitary  o r  p o lic e ."”0

Such re s tric tions, accord ing  to  a com m entary  in the A m erican Journal o f 
ln tcm ation  L aw . “are not sim ply  a  response by the U .S . G overnm ent to  an 
in ternational m andate . T hey  also  serve the recognized  foreign  po licy  pur­
pose o f  firm ly d isassocia ting  the U nited S tates from  the apartheid  po lic ies o f  
the South  A frican  reg im e. . . .  A t the sam e tim e , how ever, the fact that the 
U .S . G ov ernm en t has not gone so  far as to  adopt m ore expensive  trade 
restric tions is recognition  o f  the im portance o f  U .S . com m ercia l in terests in 
South  A fric a ."” 1

An A m erica  w here the federal governm ent has one set o f  law s on trade 
expo rts  and  its sta tes and cities have a varie ty  o f  o th e r law s on  the subject is 
not "speak ing  w ith one vo ice” in regu lating  foreign com m erce ,

V II. FO R E IG N  R EL A TIO N S

Even if  som e court at som e tim e m ight im pose the partic ipan t-regu la lo r 
ro le as a ban  to u n co n s titu tio n a lly  in the foreign com m erce  con tex t, d is in ­
vestm ent enac tm en ts  w ould  still have to pass the hurd le  o f  federal g overn ­
m ent suprem acy  in the conduct o f  foreign relations.

H ere is som e o f  the S uprem e C ourt language on th is point: "T hat the 
sup rem acy  o f  the national pow er in the general field o f  fo reign  affairs . . .  is 
m ade c lea r by the C onstitu tion , w as pointed  out by the au thors o f  T he

’"'Supra, notes .1 anil 4.
"'’Message o f  Iowa Governor Terry Li, Uranstad to the Secretary o f State, May 19, I9S4, 

disapproving disinvestment provisions in House Tile 2521. The veto was not based on constitu­
tional considerations but rather the Governor’s position that disinvestment would be counter­
productive. "Instead o f  the negative approach reflected in House File 2521, 1 1relieve we would 
benefit blacks in South Africa far more with a positive effort to achieve racial equality. This 
can best be accomplished, not by divesting our ability to exercise influence, but by capitalizing 
on it.” (At p. 4.)

,,uMehlman, Milch and Tountanoff. "United States Restrictions on Exports to South Afri­
ca ."  73 Am. J. Int’l. L. 581 (1979).

" ‘Ibid.
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Federa list in 1787. and has since  been g iven con tinuous recogn ition  t  /  this 
C o u r t.’"*2

A lso  o ft-quo ted  is th is sta tem ent o f  Justice  F rankfurter: "A lthough  there 
is in the C onstitu tion  no specific g ran t to  C ong ress  o f  pow er to  enact 
leg isla tion  fo r the e ffec tive  regu la tion  o f  fo reign  a ffa irs , there can be no 
doub t o f  the ex istence o f  th is pow er in the law -m ak ing  organ  o f  the N ation . 
. . .  T he  S tates that jo in ed  together to form  a single N ation  and to  crea te , 
th rough  the C onstitu tion , a Federal G overnm ent to  conduct the affairs o f  
that N ation  m ust be held  to  have g ran ted  that G overnm ent the pow ers 
ind ispensab le  to its function ing  e ffec tive ly  in the com pany  o f  soveriegn 
n a tio n s .”93

T he  o ft-c ited  op in ion  o f  H ines  v . D avidow itz94 involved a conflic t be­
tw een a s ta te  alien reg istra tion  law  and a federal sta tu te  covering  the sam e 
sub ject. T he  oft-c ited  op in ion  o f  U nitedStutcs  v. Pink'95 involved a con llic t 
betw een  a N ew  Y ork jud ic ia l decree  refusing  to  ho n o r a S ov ie t c laim  to 
asse ts o f  a na tionalized  R ussian  com pany  and an E xecutive A greem en t 
w hich  had recogn ized  the right o f  the Soviet U nion to  nationalized  property .

B ut w hile  these and  s im ila r cases have been cited  as au thority  for the 
unconstitu tiona lity  o f  d is investm en t law s, they  are read ily  d is tingu ishab le . 
A s (he C ongressional R esearch  S erv ice report co rrec tly  points o u t, “ because 
o f  the conflic ts betw een  exp lic it federal and S tate au thorities in these cases, 
the resu lts in them  perhaps m ay be exp la ined  as m uch by the S uprem acy  
C lause  as by any  inherent inability  o f  the S tates to  act in any  m anner 
a ffec ting  foreign  a ffa irs .” 90

But w hat o f  the situation  w here— as can be argued  in the d is investm en t 
co n tro v ersy — there is no  conflic ting  exerc ise  o f  federal pow er. T he answ er 
tu rns on in terp re ta tions o f  the 1968  decis ion  in Zsclwrni}’ v . M iller , 97 w hich 
has em erged  as the sing le  m ost im portan t case  on the constitu tionality  issue.

A s P ro fesso r L ouis H enkin  has poin ted  o u t, the S uprem e C ourt had long 
found lim itations on  sta te  regulation  o r  taxation  o f  foreign com m erce  im ­
p lied  in the C om m erce  C lause . “T he C ourt nev er asked  w hether such state 
ac tions m ight run afoul a lso  o f  som e larger p rincip le  lim iting  the S ta tes in 
m atters tha t relate to foreign a ffa irs .”98 ” [l]t w as never suggested  that [state 
ac tions] m ight run afoul o f  an implicit constitu tional lim itation  barring  state 
im p ingem en t on the federal dom ain  o f  foreign rela tions even  w hen  the

‘' “Hines v. Davidowitz, 312 U .S. 52, 62 (1941). (Footnote references omitted.)
''•’Perez v. Brownell, 356 U .S. 44, 56 (1958). While this case was later ovem ded by 

Afroyim v. Rusk. 387 U .S. 253(1967), neither the dissent in Perez nor the overruling majority 
in Afroyim questioned the validity o f  the Frankfurter formulation.

'“ Supra, note 92.
■'•"315 U .S. 203 (1942).
‘"’Supra, note 7 at 28; sec supra, note 8 at 101.
■” 389 U .S. 429 (1968).
9IIL. Henkin. Foreign Affairs and the Constitution (1972), at 238. (Emphasis supplied.)
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federa l governm en t had not a c te d ."99 H ow ever, P ro fesso r H enkin exp la ins, 
th is w as before 1968 and the Zschernig  case. He con tinued: "S uch  a larger 
p rinc ip le— liow large is yet to be determined— has now  becom e part ol' the 
C o n s ti tu tio n ."UKI

In Zscliernig, the Suprem e C ourt w as in terpreting  a so -ca lled  “ Iron C u r­
tain  A c t."  T he C ourt invalidated  an O regon  statu te w hich prov ided  for 
escheat in cases w here  a non-residen t alien  heir o r  legatee c la im ed  property  
in O regon  un less such  beneficiary  cou ld  ( I ) estab lish  that his "ountry  w ould 
perm it U nited S ta tes c itizens to  receive m onies from  an estate  in h is country  
on a rec ip roca l basis and (2) tha t h is coun try  w ould  perm it him  to  receive 
p roceeds "w ith o u t co n fisca tio n ."  A dm itted ly , there w as an absence  o f  any 
“ re levan t ex erc ise  o f  federal pow er" and "n o  basis fo r deriv ing  any p roh ib i­
tion by ‘in te rp re ta tio n ’ o f  the silence o f  C ongress and the P residen t. The 
C ourt tells us that the C onstitu tion  itse lf excludes such sta te  in trusions even 
w hen  the federal b ranches have not a c te d ." 101

O n its face , Zscliernig  covers d is investm en t enactm en ts . C erta in ly  it 
p rov ides p recedent fo r argu ing  and su s ta in ing  unconstitu tionality . A nd this 
is fu rther supported  by  Justice  D o u g las’ language: “ As one reads the O regon  
d ec is io n s, it seem s that foreign po licy  a ttitudes, the freezing o r thaw ing  o f  
the co ld  w ar, and the like are the real desidera ta . Y et they o f  course  are 
m atters for the Federal G o vernm en t, not for local probate  c o u rt .” 102

T h e  sta tu te  w as found  to  represen t the “kind o f  state invo lvem en t in 
foreign  affa irs  and in ternational re la tions"  w hich involve “m atters w hich the 
C onstitu tion  en tn is ts  so lely  to the Federal G o v e r n m e n t . A g a i n :  "T he 
sta tu te  as construed  seem s to m ake unavo idab le  jud ic ia l c ritic ism  o f  nations 
e stab lished  on a m ore au thoritarian  basis than o u r o w n ." 104 Finally: "T he 
O regon  law  d o es , in deed , illustrate the dangers w hich are involved if  each 
S tate . . .  is perm itted  to  estab lish  its ow n foreign  p o lic y ." 105

C erta in ly  d is in v estm en t law s m anifest “critic ism  o f  nations estab lished  
on a m ore au thoritarian  basis than  o u r o w n ."  C erta in ly , they are expressions 
o f  foreign po licy . E xam ine, fo r exam p le , som e o f  the language o f  the 
C onnec ticu t en ac tm en t, “Sec. 3 - l3 g . Investm ents in corporations doing  
business in Iran. T h e  state treasu rer shall review  the m ajor investm ent 
po lic ies o f  the sta te  fo r purposes o f  en su ring  that state funds arc not invested  
in any  co rpora tion  engaged  in any  form  o f  business in .ran  w hich  could  be 
considered  to be con trary  to the foreign po licy  o r na tional in terests o f  the

" Ib id .
■""Ibid.
""Id . at 239.
" ,2387 U .S. at 437-38.

U .S. a l 436. 
,m 387 U .S. at 440. 
IW,387 U .S. at 441.
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U nited  S ta te s , particu larly  in respec t to  the re lease o f  all A m erican  hostages 
held  in I r a n ." 106

But does Zschernig  g o  so  far as to  hold that sta tu tes critical o f  the po lic ies 
o f  a fo reign  nation  arc unconstitu tional p er se? Is the per se a rgum ent 
s treng thened  in light o f  a  finding o f  unconstitu tionality  desp ite  the Justice  
D epartm ent b rie f  as am icus curiae  sla ting  that it “does t. Jt . . .  con tend  that 
the app lica tion  o f  the O regon  escheat sta tu te  in the c ircum stances o f  this 
case  undu ly  in terfe res w ith the U nited  S ta te s ’ conduc t o f  foreign 
a ffa irs’’? 107

A nsw ers w ill not be found in restudy ing  o p in io n 108 w hich  at th is w riting  
is m ore than  six teen years  o ld , no r by second -guessing  the case  co m m en ­
ta r ie s .IIW T he Zschernig  analysis does not end  w ith Zschernig.

O f cou rse  there are  num erous dec is ions w hich have app lied  the Zschernig  
ra tio n a le , particu larly  in N ew  Y ork . B ut, w hether the facts o f  such cases  are 
d ispositive  o f  the constitu tionality  o f  d is investm en t law s is questionab le . In 
one case , the N ew  Y ork C ourt o f  A ppeals held unconstitu tional the ap p lica ­
tion o f  an an ti-d iscrim inative  ord inance  w hich  w ould  have barred  the New  
York Times from  pub lish ing  advertisem en ts for em p loym en t in South  A fri­
ca . 110 W hile  none o f  these  advertisem en ts referred  to  race o r racial d isc rim i­
nation . the N ew  Y ork C ity  C om m ission  on H um an R ights concluded  that 
because  S ou th  A frica m andated  apartheid  that the advertisem en ts w ere 
au tom atica lly  v io la tive  o f  the o rd inance .

A n o ther N ew  Y ork case saw  an a ttem pt by a state agency  to apply  its state 
c iv il righ ts law s to the South  A frican  A irw ays (ow ned  by the R epublic  o f  
South  A frica) and to the South  A frican  consu late  in respect to  its v isa  
g ran ting  p rac tices . T he S uprem e C ourt in N ew  Y ork C o un ty  issued a  w rit o f  
p ro h ib ition , asserting  that " |f |o re ig n  po licy  is a federal co n cern , not am en a­
ble to  state a c tio n .’’111

T he  m ost im portan t post-Zscliernig  c a se , how ever, w as the 1977 N ew  
Jersey  S uprem e C ourt d e c is io n 112 upho ld ing  the s ta te 's  “ Buy A m erican” 
A ct. In su sta in ing  a law  requiring  use in governm ent purchase co n trac ts  o f  
m ateria ls  p roduced  in the U nited  S ta tes , re liance  w as p laced  on the p rop ri­

l(K'Conn. ch. 32. H3-I3g, P.A. 80-431, S. 3. 4 (1980).
,07387 U .S. at 460.
"“ Opinion of (he Court by Juslice Douglas, concurring opinion of Justice Stewart, joined by 

Justice Brennan, concurring opinion by Justice Hanlan and dissenting opinion bv Justice 
W hile.

" wSce, for example. Note, the Supreme Court. 1967Tcrm . wnich contended that Zschernig 
might eventually result in the application o f a balancing test as in the Commerce Clause cases. 
82 Harv. L. Rev. 244, 245 (1968).

""N ew  York T im es Co. v. City o f New York Commission on Human Rights, 41 N .Y .2d 
345, N .E. 393 N .E .S .2d 312 (1977).

11'South African Airways v. New York State Division o f Human Rights, 64 M isc.2d 707, 
711 (Sup. C t., N .Y . C ty., 1970).

I,JK .S .B . Tech. Sales v. No. Jersey Dist. W aterSupply. 75 N .J. 272,381 A .2d774 (1977), 
appeal dismissed, 435 U .S. 982 (1978).
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etary  d is tinc tion  m ade in Hughes v . Alexandria Scrap C orp . 115 "U n d er the 
p rinc ip le  o f  Alexandria Scrap, the sta te  ag en cy ’s lim ita tions w ith respect to 
p u rchases o f  m ateria ls  and equ ipm en t fo r that p lan t, to  be ow ned  and 
o pera ted  as a governm en t institu tion , do  not o ffend  the C om m erce C lause. 
T h e  N ew  Jersey  B uy A m erican  prov isions are not m easures regulating  
p rivate  b u sin ess .” 114 A nd the N ew  Jersey  C ourt a lso  concluded , " ( tjh a t this 
case  invo lves fo reign  com m erce , and  not in terstate com m erce , does not 
d is tu rb  o u r a n a ly s is ." 115

On the o th er h an d , the decis ion  con ta ined  these d icta: “T he B uy A m eri­
can  p rov isions apply  w ithout any d iscrim ination  based on the ideology o f  
the se lle r’s coun ty . N or is there any  ev idence to  suggest that the political 
c lim ate  in a po ten tial foreign b id d e r 's  nation  has e v e ' m otivated  the inclu ­
sion  o f  the Buy A m erican  cond ition  in an invitation  for b ids o r  that its 
inc lusion  is p red ica ted  on  an assessm en t o f  the internal po lic ies o f  any 
foreign  coun try . If refined inquiries into foreign ideologies en tered  the 
decis ion  to  app ly  o r  not to  apply  the co nd ition , there w ou ld , o f  cou rse , be 
little  d ifficu lty  in finding a constitu tional infirm ity o f  the type condem ned  in 
Z schern ig . " 116

A nd w here is the d is investm en t statu te no t based on the ideology o f  the 
coun try  a ffec ted?  W here  is the d is investm en t sta tu te  that docs no t invo lve 
the in ternal po lic ies o f  the foreign sovereign ty  in w hich d is investm en t is 
sough t?  D o such d ic ta  negate the re liance  on Alexandria Scrap  and the 
ho ld ing  that sta tu tes invo lv ing  foreign relations can  still som etim es be 
su s ta ined  as p rop rie ta ry?

V III. F IN A L  W O R D

T he an sw er to  the question  w hether d is investm en t law s arc constitu tional 
is that there is no one  certa in  answ er. Perhaps there are too m any answ ers to 
perm it ce rta in ty . T he  T enth  A m endm ent m akes such law s facially  co n stitu ­
tional un less  they  are  held to be in conflic t w ith  the in tersta te  com m erce  
p rov ision  o f  the C om m erce  C lause , the foreign com m erce  prov ision  o f  the 
C om m erce  C lau se , o r the federal gov e rn m en t’s suprem acy  in foreign 
re la tions.

T he p a rtic ipan t-rcgu la to r (or p roprie ta ry -governm en ta l) d is tinc tion , if  
held  valid  in this co n tex t, m ay  m ake d is investm en t statu tes im m une from 
the in tersta te  com m erce  proscrip tion . But the u ltim ate  issue is w hether this 
d is tin c tio n  w ill be ex tended  to  foreign com m erce . O f  course there is a rgu ­
m en t that can  be m ade, and it is being m ade in litigation  now  before the 
courts— con tend ing  both  for and against constitu tionality .

"■’426 U .S. 794 (1976). See text, p. 81. accomp.inyini’ noics 31 to 40. 
, u 75 N .J. at 300, 381 A .2d at 788.
ii575 N .J. at 299, 381 A .2d at 788.
" 'I S  N .J. at 291-92, 381 A.2d at 783-84.
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D IV E S T M E N T  IS  N O T  T H E  A N S W E R *

by

W IL L IA M  G . M IL L IK E N  
F orm er G o verno r o f  M ichigan

T he  U nited  S ta tes is u nder increasing  dom estic  po litical p ressure to  help  
effec tuate  changes in the in ternal po lic ies o f  o ther nations. S ou th  A frica 
com es im m edia te ly  to m ind and the stra tegy  o f  d ivestm ent o f  secu rities in 
co rpo ra tions do ing  business there is the p roffered  tool 

C u rren t U .S . po licy  tow ards South  A frica is the w idely  m isunderstood  
"co n stru c tiv e  en g ag em en t."  President R eagan defined that po licy  in c o n ­
g ra tu la ting  B ishop  T u tu  on receiv ing  the 1984 N obel Peace P rize , say ing ; 
“T he  U nited  S ta tes has heard  the appeal for ju s tice  voiced by South  A fricans 
w ho su ffe r u n d e r apartheid  rule. W e continue to urge the S ou th  A frican 
governm en t to  engage  in a m eaningfu l d ia logue  w ith all its c itizens a im ed  at 
accom plish ing  a  peacefu l transition  aw ay  from  ap a rth e id .”

D esp ite  th is , the U nited  S tates is now  seen as adop ting  a position  o f  
neu tra lity  regard ing  South  A frican  w hites and b lacks. H ow ever, U .S . p o li­
cy  o ffic ia lly  re jec ts as m orally  w rong apartheid  and its consequences— the 
a ttem p ts to d en a tiona lize  the b lack  m ajority  and re legate  b lacks to c itizen ­
sh ip  in tribal “ h o m elan d s ,” and the rep iession  o f  ind iv iduals and o rg an iza ­
tions th rough  such p rac tices as deten tion  and banking . N everthe less, there 
is the g row ing  feeling  am ong  those seek ing  change that the U nited  S tates is 
m ore in terested  in reta in ing  the good  w ill o f  the South  A frican governm en t 
than it is in using  its po litical and econom ic  influence against apartheid .

In m y v is it to  South  A frica e a rlie r this year, 1 learned that p resen t U .S . 
p o licy , w ith its perce ived  em phasis on accom m odation  and its seem ing  
w illingness to  em brace  any governm en t, how ever rep ressive , w hich d e ­
c la res itse lf opposed  lo  com m un ism , is p lay ing  into the hands o f  a regim e 
that has no in tention  o f  abandon ing  its apartheid  po lic ies . Indeed , the harsh 
security  law s— ostensib ly  to  con tro l com m unism — have served the ir real 
pu rpose , w hich  is to con tro l and destroy  any k ind o f  opposition  to  apartheid .

W hat can the U nited  S tates do  to  help effect change?  W e sh ou ld , at the 
very  least, leave  no  d oub t w h atever that w e are unalterab ly  opposed  to 
apartheid . T hat signal shou ld  com e through c lea rly  and be constan tly  
sounded . T h ere  m ust be no m isunderstand ing  o f  the U .S . position  on this 
po in t. T here  is now .

‘ Governor Milliken has written more fully on South Africa in two Op-Ed articles in the 
Detroit Free Press, April 19 and 20, 1984.
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M ore can  be done. T h e  R ockefe ller Foundation -linanced  S tudy  C o m m is­
sion on U .S . Policy  tow ard  Southern  A frica  has recom m ended  prom oting 
political pow er-sharing  by exerting  influence on the Soulh  A frican  g o v ern ­
m ent by d ip lom atic  m oves; barring  export o f  certain  U .S . g o o d s, techno l­
ogy (particu larly  o il-d rilling  technology) and serv ices; b roaden ing  the arm s 
and nuclear em bargos; w ithhold ing  d ip lom atic  recognition  and econom ic  
aid from  the independen t hom elands, and supporting  o rgan iza tions inside 
South  A frica w ork ing  for peaceful change such as m ultiracial labo r un ions, 
educational p ro g ram s, pub lic -in te rcs t, se lf-help  and o th e r o rgan iza tions.

S om e o f  these ob jec tives w ere con ta ined  in bills passed by C ongress 
recen tly . O thers w ill be considered  during  1985. W hat is significant is that 
there  is a  g row ing  in terest in South  A frica  and a recognition  tf t the  U nited 
S tates has a m oral ob liga tion  to  exert w hat p ressure il can  to  bring  about 
refo rm .

D ivestm ent is con tinuously  being urged w ith d ivestm en t advocates 
c la im ing  increasing  m om entum . E leven  c ities and five states have passed 
som e form  o f  d ivestm en t law . S om e 20 states are expected  to consider such 
law s in the next year.

I d id  not talk  w ith  a  sing le  ind iv idual in South  A frica— w hite o r black—  
w ho supports this app roach . The fact is, m ost U .S . com pan ies are operating  
in an en lig h ten ed , responsib le  w ay . S ince 1977, w ith  the announcem ent o f 
the Sullivan  p rincip les (a  code o f  business conduct re la ting  to  desegregating  
fac ilities, equal pay  fo r equal w ork , equaliza tion  o f  benefits for all races and 
a  num ber o f  o th e r g o a ls), m ore than  120 com pan ies have becom e sig n a to r­
ies. W ere com m ercia l tics cu t and  U .S . com pan ies to  pull ou t, the U nited 
S tates w ould  lose part o f  w hat leverage it has to  exert p ressure on the South  
A frican  governm en t fo r change  and w ith the loss o f  jo b s  the first to  su ffe r 
w ould  be b lacks , not w h ites .

A lthough  I oppose  an ou trigh t ban on all South  A frican investm ent, an 
action  1 took in m y last y ear as g overno r o f  M ichigan  m ay appear inconsis­
ten t w ith  th is position . At that tim e I signed a bill in to  law  requiring  
M ichigan  public  co lleges and un iversities to d ivest them selves o f  any h o ld ­
ings in com pan ies do ing  business in South  A frica . It w as a d ifficu lt dec i­
sion . At the tim e I w as fu lly  aw are o f  the argum ents on both sides but 
be lieved  there w as sym bolic  im portance  to  the act and that a  sta tem en t 
needed to  be m ade th rough  o u r public  institu tions. 1 still do . A total pullout 
o f  U .S . investm en ts w ou ld  serve no o n e 's  pu rpose . T h e  action  itse lf had 
little im pact. It d id , how ever, send a signal— and I th ink  A m erican  public 
officia ls m ust constan tly  signal their abhorrence  o f  apartheid .

It is in A m erica’s ow n in terests to  g ive such signals. It is in A m erica ’s 
ow n in terests to  signal its adherence  to  p rincip les o f  ju s tic e  and to  a h igher 
m oral o rder w h eth er dealing  w ith South  A frica o r the U .S .S .R .,  Poland o r 
Iran . D ivestm en t w ill leave the U .S . w ith  less, not m ore, influence and w ith  
less ab ility  to ass ist in th e  struggle for ju s tic e . Ju s t by m eeting  the goals o f  
the Su llivan  p rinc ip les , U .S . com pan ies are in the forefron t o f  change.
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L ate in 1983, and again  this year, the rep resen ta tives o f  the signatory  
com pan ies  m et in N ew  Y ork to  w ork out a  stra tegy  to  im prove the quality  o f  
em p lo y ees’ lives in such areas as educa tion , housing , health  facilities, 
recreation  and transporta tion . E ven as he increasing ly  relies on the skills 
and serv ices o f  b lack  labor, the A frikaner has relen tlessly  con tinued  to deny 
opportun ity  to b lacks. T o  the extent U .S . com pan ies ach ieve  equal pay  for 
equal w ork , advance b lacks in to  m anagem ent positions, end  all seg regation  
on (he jo b  and seek  to im prove cond itions behond  the w orkp lace , they  will 
g ive the A frikaner reason to w orry  that w hat he has created  canno t last 
forever.

D ivestm ent is no t the answ er, a lthough the U .S . should  d o  m ore because 
hopes fo r genu ine  reform  o f  the South A frican  governm ent are fading 
am ong b lacks and o thers. D esm ond T utu  said: "O u r , voplc are rapidly  
despa iring  o f  a peaceful reso lu tion  in South  A frica. T hose  o f  us w ho still 
speak o f  ‘peace* and  ‘reco n c ilia tio n ’ belong  to  a rapidly  d im in ish ing  m in o r­
i ty .” T he  central issue o f  Soulh  A frican life , that o f  political rights for the 
m ore than  21 m illion  b lacks , is sim ply  not on the g o v e rn m en t's  agenda.

T here  is not m uch  tim e left.
A nd as A lan Palon rem inds us in his "C ry , the B eloved C oun try” : “ ‘I 

h ave  one great fear in my h e a r t ,’ a  black m in ister says , ‘T h a t one day  w hen 
they  (the w hites) turn to  lov ing , they will find w e arc turned to h a tin g .’"
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S T A T E M E N T  O F  D E R E K  B O K  ON 
IN V E S T M E N T  P O L IC Y *

by

PR E S ID E N T  D ER EK  BOK 
H arvard U niversity

O n M ay 9 , 1984, the A dvisory  C om m ittee  on S hareho lder R esponsib ility  
(A C S R ) subm itted  a report on the subject o f  H arvard ’s investm ents in 
A m erican  co rpora tions do ing  business in South A frica. T he H arvard  C o rp o ­
ra tio n 's  C om m ittee  on S hareho lder R esponsib ility  has today issued a d e ­
ta iled  reply  to  the A C SR  report, ag reeing  w ith som e o f  its p roposals and 
d isag ree ing  w ith  o thers. I w ill not re p e jt all that is said  in that rep ly . But 1 
w ill express som e thoughts o f  m y ow n  on the subject o f  d ives tm en t, since it 
rep resen ts the point o f  g reatest d isag reem en t in this com m un ity  concern ing  
the response  o f  the U niversity  to  the in justices o f  apartheid .

Let me begin by m aking  c lea r that th is is not a d ispu te  about apartheid  or 
the record  o f  the South  A frican governm ent. All o f  us on every  side o f  the 
d ivestm en t issue agree that apartheid  is a cruel and sham efu l form  o f  racial 
exp lo ita tion  tha t has no conceivab le  ju stifica tion . N or does this debate  
s im ply  reflect a d ifference  o f  op in ion  o v er tactics o r m oney— though I do 
believe that the tactics o f  d ivestm ent w ill not succeed and  that they w ould  
cost the un iversity  m oney . A t bo ttom , this is a lso  a d ispu te  about the nature 
o f  the un iversity  itse lf and the w ays in w hich it should  and  should  not 
respond  to evil in the ou tside w orld.

H arvard  has taken a num ber o f  steps in response to  apartheid . W e have 
ca s t o u r ballo t w ith  care  in shareho lder reso lu tions concern ing  South  A frica , 
o ften  voting  to urge corpora tions to  subscribe to the S ullivan P rincip les, 
som etim es voting  to  have a  com pany  w ithdraw  en tire ly  from  S ou th  A frica. 
W e have engaged  in in tensive d ia logue w ith corpora tions to  persuade them  
to im prove w age and em ploym ent p ractices for black South  A frican em ­
ployees and to  im prove the quality  o f  life ou tside the w orkp lace  lo r these 
em p loyees, th e ir fam ilies, and nonw hites in general. A  num ber o f  co m p a­
nies have taken such steps. W e have a lso  in itiated  a p rogram  to bring  
nonw hitc  studen ts from  South  A frica  to study  each y ea r al H arvard . F inally . 
I have helped to o rgan ize  a nationw ide effort o f  un iversities , co rpora tions, 
and foundations w hich has brought o ver 300  black South  A frican  studen ts to 
study  in co lleges and p rofessional schools across the coun try .

M any m em bers o f  this com m unity  w ould like H arvard  to take a d ifferen t

’ Reprinted with permission. First appearing in the Harvard Gazette o f Oct. 5. 1984.
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cou rse  and  d ivest all o f  its stock in A m erican  com pan ies do ing  business in 
South  A frica. I have d isagreed  w ith this v iew , and I con tinue  to  do  so. M uch 
as 1 oppose aparthe id , I strongly  believe that un iversities should  not a ttem pt 
to  use their p o w er to  press the ir political and econom ic  v iew s on o ther 
o rgan iza tions and ind iv iduals beyond  the cam pus. T h is  is essen tia lly  what 
H arvard  w ould  be doing by  d ivesting— boyco tting  the stock o f  A m erican 
com pan ies  to bring  the pressure o f  this institu tion  to  bear against them  to 
have them  cease doing business in South A frica.

M y view s on th is m atter are not casual: they involve the essen tia l pu r­
poses o f  the un iversity  and the term s on w hich  il ex is ts  and does its w ork in 
o u r  society . U niversities have '.he d istinctive m ission o f  p rom oting  d iscov ­
ery . new ideas, understand ing , and education . T hese ac tiv ities depend  on 
experim en ta tion , se lf-exp ression , and the w idest opportun ity  for debate  and 
d issen t. T hey  requ ire  insulation from  outside pressu res that w ould  im pose 
an orthodoxy  o f  "sa fe" ideas o r use the un iversity  for ends o ther than 
learning and  the pursuit o f  tru th . In this respect, the un iversity  is quite 
un like o th e r in stitu tions, such as governm ental bod ies , w hich are designed 
to  exert pow er o v e r o thers and to be subject in turn to ou tside pressu res from  
g roups seek ing  to influence the uses o f  pow er in a dem ocracy .

In o rd e r to  protect the process o f  learning and d iscovery , universities 
m ust m aintain  a reasonable  au tonom y in the conduct o f  the ir internal affairs . 
T h ey  m ust persuade the ou ts ide  w orld  to refrain  from  exerting  pressure that 
w ou ld  lim it the freedom  o f  their m em bers to speak and publish  as they 
choose . T hey  m ust also p reserve the freedom  to  select the best teachers and 
scho lars for the faculty  regard less o f  their op in ions o r  political ac tiv ities and 
to  set the ir ow n policies w ithout external con tro l save by the governm en t in 
beh a lf  o f  estab lished  public ends.

T o d ay , these freedom s are genera lly  respected  in the socie ty . B ut this 
w as not a lw ays the case . T he au tonom y o f  academ ic institu tions w as res is t­
ed  for m any decades by those w ho thought it too  dangerous to allow  
un iversities to ex ist w ithout som e contro l o v e r w hat w as w ritten  o r taught 
w ith in  th e ir w alls . Even now . ou r freedom  exists w ithin lim its . L ike all 
freedom s it has reciprocal ob liga tions. W e cannot expect ind iv iduals and 
o rgan iza tions to respect o u r right to speak and  w rite and choose o u r m em ­
bers as we think best if w e insist on using institu tional sanctions to  try to 
im pose on them  those  po lic ies and  op in ions that w e co n sid er im portant.

T he ob ligation  1 peice ive  in no w ay inh ib its individual m em bers o f  this 
com m unity  from  expressing  them selves on issues such as apartheid  o r from  
engag ing  in political efforts to  p rom ote  their view s. Indeed the right to act in 
th is w ay is an essen tial part o f  academ ic freedom . T here  is likew ise no 
reason w hy the un iversity  should  not perform  the function  en trusted  to it as a 
sh areho lder under o u r law s by voting  on issues o f  social responsib ility . The 
un iversity  m ay  even  com m unicate  its view s th rough  d iscussions w ith  the 
officia ls o f com pan ies w hose stock it holds. But the line is crossed  w hen a 
un iversity  goes beyo. d expressing  op in ions and tries to exert econom ic
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pressure by d iverting  stock o r engag ing  in a boycott in o rder to  p ress its 
v iew s on ou ts ide  o rg a n iz a tio n s .1

T he m ore the un iversity  ac ts  in th is w ay  the m ore it risks d istu rb ing  the 
im plicit a rrangem ents under w hich institu tions o f  lc .... 'in g  can con tinue  to  
function  w ith the freedom  they  need to carry  ou t their essen tia l m ission . If 
H arvard insists on exerting  leverage on issues we care deep ly  abou t, ind i­
v iduals, co rpo ra tions, and o th e r o rgan izations are likely to  exert econom ic 
pressure against us on m atters they feel strong ly  about, such as the radical 
op in ions o f  particu lar p ro fesso rs , o r H a rv a rd 's  position  tow ard R O T C . or 
the U n ivers ity ’s po lic ies concern ing  invo lvem ent in covert C IA  activ ities .

Every' year, shareho lder reso lu tions are in troduced  to  bar co rporate  su p ­
port to  un iversities on g rounds such as those ju s t m entioned . T hese  reso lu ­
tions are  regu larly  defeated  because  m ost shareho lders are persuaded  that 
corpora tions should  not use econom ic  leverage to influence the internal 
po lic ies o f  un iversities . It w ould  be unreasonable  to expec t such attitudes to  
con tinue  if we begin boyco tting  p roducts o r se lling  shares to  p ress particu lar 
po lic ies on co rpora tions and o th er o rgan iza tions.

Som e o f  the strongest p roponen ts o f  d ivestm en t are not deterred  by this 
p rospect. Indeed , they  have o rgan ized  a fund to be g iven to H arvard  only  if 
it agrees to sell its stock  in com pan ies do ing  business in South  A frica. I 
could not d isag ree  m ore w ith th is approach . O nce we en te r a w orld  in w hich 
those w ith m oney and p o w er feel free lo  exert leverage to  influence un iver­
sity po lic ies , w e should  not be surprised  to find that un iversities have lost 
m uch o f  their va luab le  independence . N or should we com plain  w hen we 
d isco v er that those w ho  w ield  the m ost pow er are not necessarily  those 
w hose po lic ies are congenia l to  ou r ow n.

C ritics m ay reply  that I am  putting  the private  in terest o f  the U niversity  
ahead o f  the p light o f  the b lack  m ajority  that suffers under the hc*l o f  
apartheid . In response . I w ould begin by resisting  the charge  that the 
in terests ju s t described  arc m erely  self-serv ing . In carry ing  out its tasks o f  
education  and research , a university  is perfo rm ing  public functions o f  great 
im portance to  socie ty . T he freedom s un iversities seek , like the ir build ings 
and en d o w m en ts , are not private  assets but resources essen tia l to the accom ­
plishm ents o f  a vital pub lic  m ission .

In ad d itio n . I reject the suggestions that a po licy  against d ivestm en t w ill 
perpetuate  in justice , since 1 see no realistic possib ility  that hav ing  un iversi­
ties sell their stock  in A m erican  com pan ies w ill m ake a no ticeab le  con tribu ­
tion to  end ing  apartheid  o r im proving  the lot o f  b lack  South A fricans.

'TIk  Univcrsily may occasionally sell the slock of a corporation because o f a disagreement 
with its policies. Such action, however, is not taken to pressure the company into conforming 
with H arvard's views but occurs because the University does not wish to continue an associ­
ation with a firm that fails lo live up to minimum ethical standards and offers no reasonable 
prospect o f  doing so in the future.
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D ivestm ent can  m ake a sign ifican t con tribu tion  to overcom ing  apartheid  
on ly  if  all o f  the fo llow ing  questions can  be answ ered  affirm atively :

1. W ill selling  s tock  o ffe r a sign ifican t chance o f  persuad ing  A m eri­
can  firm s to  leave South  A frica?

T here  is no indication  that sales o f  stock  w ill put sufficient econom ic  
pressu re  on the m anagem ent o f  A m erican com pan ies to  induce them  to 
w ithdraw , since such  stock  w ill be purchased  by o thers w ith no perm anent 
econom ic  co n sequences to  the firm . N or is there any  ev idence  that the 
pub licity  engendered  by sales o f  stock  w ill lead  com pan ies to  incur the 
losses en ta iled  by abandon ing  the ir South  A frican  opera tions. In fact, no 
A m erican com pany  has left the coun try  because o f  d ivestm ent ac tions taken 
by various states and  m unic ipalities over the past few  years.

2. Is d ivestm ent a m ore e ffec tive  w ay o f  inducing  com pan ies to 
w ithdraw  than  vo ting  in favor o f  co rporate  reso lu tions to w ithdraw ?

T here  is no  ev idence  to ind ica te  that this is so. N either d ivestm ent nor 
shareho lder reso lu tions have caused  any A m erican com pany  to  w ithd raw , 
and n e ither tactic  ho lds m uch prom ise  o f  do ing  so  in rhe future. S hareho lder 
reso lu tions and  d ia logue w ith com pany  execu tives have at least led to som e 
tang ib le  co rporate  ac tions to im prove the lives o f  b lack  South  A fricans. 
D ivestm ent has not had even  th is effec t.

3. E ven if  d ivestm en t cou ld  som ehow  help persuade A m erican co m ­
panies to leave Sou th  A frica , w ould  their w ithdraw al m ateria lly  help 
in overcom ing  apartheid?

In fact, if  A m erican  com pan ies left South  A frica , it is v irtually  certain  
that the ir opera tions w ould  be taken  o v er e ith e r by local in terests o r by 
foreign  concerns . S ince  the business w ould con tinue  o pera ting , it is not 
c lea r ju s t  how  w ithdraw al w ould  pressure the governm en t into reform ing  
the apartheid  system .

4. W ould  co rpo ra te  w ithd raw al, assum ing  it som ehow  occu rred , co n ­
tribu te  m ore  to the defeat o f  apartheid  than  efforts by A m erican 
com pan ies to im prove w ages, em ploym ent oppo rtun ities, and social 
cond itions o f  nonw hitc  w orkers?

A t bo ttom , th is question  ra ises the difficult issue o f  how  m ajo r social 
change can com e ab o u t in a  coun try  like South  A frica . T hose w ho support 
co rpo ra te  ac tiv ity  on South  A frica argue that econom ic  developm ent will 
even tua lly  underm ine  apartheid  as the needs o f  the econom y  force the 
N ationalis t reg im e to  g ive m ore education , econom ic  opportun ity , and
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u ltim ate ly  p o w er to nonw h ites . P roponents o f  d ives titu re  believe that real 
change  will n ev er o ccu r by evo lu tionary  m eans, w hereas the w ithdraw al o f  
A m erican  com pan ies  cou ld  produce w idespread  unem ploym ent and e c o ­
nom ic d is tress  tha t w ould  e ither force the governm ent to  institu te refo rm s o r  
lead to  a successfu l revo lu tion .

B oth these theo ries  leave m any questions u n answ ered , and it w ould  be 
d ifficu lt to  choose  betw een  them  o r to  assert that c ith e r w ill p rove  to be 
co rrec t. In resp o n se  to  p roponen ts o f  d ives tm en t, it seem s m ost un like ly  that 
co rpora  e w ithdraw al w ould  cause an econom ic  co llap se , since o th e r co-m- 
pan ies w ould p resum ab ly  take o v e r the opera tions abandoned  by A m erican  
firm s. E ven assum ing  that w ithdraw al d id  hurt the econom y  substan tia lly , 
the question  still rem ains w hether this result w ould  bring about the end  o f  
apartheid  o r  sim p ly  cause  m ore suffering , black  unem ploym en t, and  rep res­
sion . T h is  question  seem s all bu t im possib le to  answ er. P roponents o f  
d ivestm en t a rgue  that b lacks and their leaders favo r w ithdraw al o f  A m eri­
can  com pan ies . In fac t, som e do , but o thers d o n ’t. In the w ords o f  the 
A m erican  co lum nist W illiam  R aspberry , w riting  from  C apetow n , " I f  the 
H arvard  studen ts lind the questions easy , black  S ou th  A fricans are  by no 
m eans unan im ously  a g reed ."

In sum m ary , d ivestm en t can  have a  constructive  effec t on South  A frica  
on ly  if w e can an sw er all four o f  the preced ing  questions affirm atively . In 
rea lity , it is far from  c lea r that one can g ive  a positive 2nsw er to any  o f  these 
questions. T he like lihood  that all fo u r  can  be answ ered  affirm atively  is 
van ish ing ly  sm all. H ence , 1 lind no basis for co n c lud ing  that un iversities 
w ill help  defea t apartheid  in South  A frica  by ag reeing  to d ivest. A s a m atter 
o f  p rinc ip le , th ere fo re . I see no  reason fo r departing  from  the basic  norm s 
that define the ro le  o f  the un iversity  in society . E ven apart from  the special 
constra in ts on u n iversities , I do  not be lieve  that w e can  know  enough  about 
the fu ture o f  a d is tan t coun try  to  insist to  the po in t o f  public  boycott that 
A m erican  com pan ies w ill do  m ore for b lack  South  A fricans by leav ing  the 
coun try  than by rem ain ing  and institu ting  better em p loym en t and  social 
co n d itions . A nd ! find it d ifficult to  support in good conscience  a  decision  
that w ould  jeo p a rd ize  resources g iven to  us fo r education  purposes to pursue 
a s tra tegy  that ne ither fu rthers the academ ic  ends o f  the institu tion  n o r o ffers 
a rea listic  chance  o f  ach iev ing  its ob jectives.

D esp ite  these con d itio n s , som e critics contend  that H arvard  shou ld  d ivest 
ra th e r than con tinue its p ractice  o f  vo ting  on sha reh o ld e r reso lu tions and 
co m m un ica ting  w ith  co rpo ra te  m anagem ents because  the presen t p rac tice  
has failed to overcom e apartheid  o r to c lose  the gap  in w ages and w orking 
co nd itions betw een  b lack  and w hite  w orkers. T h is argum ent m isconceives 
the cu rren t po licy . T he  U niversity  d id  not adopt th is policy  because  it felt 
that its ac tions— o r any ac tions that un iversities cou ld  take— w ould have 
substan tia l effec t on apartheid . H arvard  decided  on this course o f  action  in 
the conv ic tion  tha t it should  vote shares as conscien tiously  as possib le , even 
if  the effec ts  are  o n ly  lim ited , and because o f  a strong  b e lie f in the p rincip le
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that voting  and  com m un ica ting  v iew s tire appropria te  form s o f  beh av io r for 
a un iversity  w hile  e ffo rts  to  exert p ressure th rough  boycotts and d ivestm ent 
are not.

O thers w ho  advocate  d ivestm en t have  suggested  that the U n iv e rs ity 's  
no rm al po lic ies as a shareho lder need not app ly  because  Soulh  A frica is 
such  a  specie! — the on ly  nation  that in stitu tionalizes racial d isc rim in a ­
tion and prac tices it on a m assive sca le . Re "ignizing (he en o rm itie s  o f  
ap arthe id , H arvard  has gone beyond its norm al p rac tices by co m m un ica ting  
d irec tly  w ith  co rpora te  o fiic ia ls to persuade them  to a lte r the ir em p loym en t 
p rac tices and  by crea ting  special scho larsh ip  p rogram s fo r b lack  South  
A fricans. But it is one  th ing to m ake effo rts  o f  th is kind and qu ite  an o th e r to 
d isregard  one o f  the U n iv ers ity ’s basic  p rinc ip les, e spec ia lly  w hen such  
action  is u rged  in pursu it o f  a stra tegy  that has no sign ifican t chance o f  
a ffec ting  the course  o f  even ts in South  A frica.

T hose  w ho seek a m ore e ffec tive  w ay o f  pu tting  pressure on the A frikaner 
governm en t need  not look far. L ast year, for exam p le , b ills w ere in troduced  
in C o n g ress , and passed  the H ouse o f  R ep resen ta tives, to  m andate  fair lcbor 
p rac tices , lim it bank loans, im pose export con tro ls , and forb id  all new  
A m erican  investm en t in South  A frica. W hatever one m ay th ink  o f  these 
b ills , those w ho  favor d ivestm ent m ust co ncede  that such  leg isla tion  w ould  
be a vastly  m ore  e ffec tive  m eans o f  ach iev ing  the ir ob jec tive . N ev erth e less , 
I have  not observed  substan tia l num bers o f  persons on th is cam pus w ork ing  
ac tive ly  fo r the passage  o f  these  m easures.

O th e r c ritic s  take a very d ifferen t tack  and argue that we shou ld  d ig es t, 
w h eth er o r no t it w ill have any practical e ffec t, because it is s im p ly  im m oral 
to hold  stock in any firm  that does business in South  A frica . T h is  argum ent 
w ould  have m ore  force if  H arvard  ow ned  stock  in com pan ies do ing  all o r 
m ost o f  the ir business in South  A frica. But that is not the case . T he  co m p a­
nies from  w hich w e are asked to  d ivest typ ica lly  do  less than one  percen t o f  
the ir business in Soulh  A frica. W e do no t invest in these concerns because  
o f  th e ir South  A frica opera tions; it w ould  be m ore nearly  co rrec t to say that 
w e invest desp ite  those operations.

T h e  po in t, the re fo re , m ust be that H arvard  should  sell stock on  p rin c ip le  
if  it is ta in ted , how ever sligh tly , by the stain o f  do ing  business in South  
A frica . T h is is a troublesom e argum en t. It suggests that m orality  lies in 
try ing  to  avo id  all con tac t w ith the w rongs o f  the w orld  and  that it is be tter to  
sell o n e ’s stock  and sim ply  turn aw ay  from  the in justices o f  South  A frica  
than con tinue  w ork ing  as a sh areho lder to  persuade com pan ies to  im prove 
the w ages and  cond itions o f  the ir b lack  em ployees.

W c should  a lso  recognize that far m ore than d ivestm en t w ould  be needed 
to  sev e r all o u r links to  South  A frica . If  it is w rong  to  hold stock  in an 
A m erican  com pany  do ing  a tiny share o f  its business in South  A frica , one 
w ould  suppose  that it is also  im m oral to  hold shares in the m any com pan ies 
that buy goods from  South  A frica  o r  sell goods to  it, since they  too benefit 
from  the South  A frican  econom y and p resum ab ly  help  to  susta in  it. O ne
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w ould a lso  suppose that H arvard  should  not accept g ifts o f  m oney derived  in 
som e dem onstrab le  part from  South  A frican  op era tio n s, since they  w ould  
also  be ta in ted . A ccepting tu itions from  South A frican  studen ts w ould 
likew ise  seem  suspect; even  tu it 'o n s  from  A m erican  studen ts paid for in part 
by d iv idends from  com pan ies do ing  business in South  A frica  could  be 
questioned . In short, the ram ifications o f  such a rigo rous po licy  are far- 
reach ing  indeed .

B efore we insist on such a  d rastic  m oral standard , w e should  ask  o u r­
selves not only  w hether it is practical but w hether w e arc w illing  to  app ly  it 
to  o u r ow n lives. How  m any o f  us have exam ined  the purchases w e m ake to 
see w hether they  com e from  com pan ies that do  business in o r w ith  South  
A frica?  H ow  m any students have inquired  w hether th e ir tu itions are  paid in 
part from  the d iv idends o f  com pan ies w ith  a South  A frican  subsid iary?  For 
that m atter, how  m any o f  us have stopped  buying goods o r  using funds that 
can  be traced to  G uatem ala , S alvado r, Iran , U ganda, o r  o ther coun tries 
w here thousands o f  innocent people have been k illed  w ith no justifica tion?  
T he  tru th  is tha t v irtually  no one fo llow s such a po licy  o r  regard s it as a 
feasib le  standard  to  follow .

F ina lly , som e have argued that H arvard  should d ivest because d ivestm en t 
is a particu larly  d ram atic , affirm ative w ay  o f  ex p ressin g  the U n iv ers ity ’s 
opposition  to apartheid  as a system  at w ar w ith o u r ideals o f  freedom  and 
ju s tic e . Such people often  stress the pervasive influence o f  H arvard  on the 
socie ty  and  argue that the effec ts  o f  ou r d ivestm en t on w orld  op in ion  could  
be substan tia l. M y experience  leads m e to  doubt th is v iew . H arvard  m ay 
com m and  great respect fo r w hat it has accom plished  in pu rsu it o f  its central 
m ission o f  research  and education ; it does not have m uch in fluence, even 
w ith its ow n a lu m n i, w hen  it m akes institu tional s ta tem en ts  on political 
q uestions such as co rporate  invo lvem en t in South A frica . L ike it o r n o t, the 
public  know s tha t the U niversity  cannot c la im  any special w isdom  in ex ­
p ressing  itself co llec tive ly  on issues o f  th is kind.

It is a lso  im portant to  note tha t H arvard  has a lready  sta ted  its c lea r and 
com plete  opposition  to  apartheid  on various occasions. In w hat respect, 
then , is d ivestm en t a m ore e ffec tiv e , m ore forceful exp ression  o f  d isapp rov ­
a l?  B ecause it w ill con tinue in som e significant w ay  to  end ing  ap arthe id?  
W e have seen that this is m ost un like ly . B ecause the stock  o f  A m erican  
com pan ies  in South  A frica  is pecu liarly  tain ted? T hat ra tionale  is a lso  
u n realistic . T he argum ent that d iv es tm en t w ill be a pecu liarly  e ffec tive  
gestu re  m ust p resum ably  rest on  the be lie f that d ivestm en t w ill cost H arvard  
m oney  and thus represen t a sacrifice  w hich  will reveal the dep th  o f  o u r 
conv ic tions.

T h is too  is a h igh ly  questionab le  argum ent. P resum ab ly , H arvard  could  
a lso  dem onstra te  its conv ictions by g iv ing  funds to  the A frican N ational 
C ongress o r som e o ther opposition  group . Such a g ran t w ould  certa in ly  be a 
d ram atic  gesture  and m ight w ell do  m ore than d iv es tm en t to fu rther the 
strugg le  against the N ationalist reg im e. A nd y e t, d esp ite  ou r revu lsion
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tow ard apartheid , the fact rem ains that H arvard ’s resources w ere  entrusted  
to us for academ ic purposes and not as a m eans o f  dem onstra ting  o u r 
opposition  to apartheid  o r  to o th e r m anifest in justices and ev ils around the 
w orld . T h is is one reason w hy w e have supported  the expend itu re  o f  U n iver­
sity funds to educate  nonw hites from  South A frica at H arvard  but have 
opposed  a policy  o f  d ivestm en t.

In m aking these a rgum en ts , 1 am  acute ly  aw are  o f  the con tra ry  v iew s 
expressed  by those w ho strongly  favor d ives tm en t. I respect th e ir conv ic ­
tions. 1 hope that they will respect m ine. It is never a p leasan t task to 
d isag ree  w ith o thers w ho  care deep ly  about in justice . In the case  o f  South  
A frica , the in justice is so  m onstrous that the heart aches fo r som e oppo rtun i­
ty to  resist effec tive ly . N everthe less, such feelings cannot bring  me to 
support a course o f  action  that w ould  force th is U n iversity  to dev ia te  from  
its p roper ro le , jeo p a rd ize  its independence , and risk its resources in b eha lf 
o f  a dubious stra tegy  that has no  realistic  prospect o f  success. A s a resu lt, 
hav ing  thought about the issues as carefu lly  as I co u ld , I con tinue  to  believe, 
as I did in 1978, that the argum ents for d ivestm ent are not conv inc ing  and 
that H arvard should  not adopt such a policy.
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C O N C L U D IN G  S U M M A R Y

by

R O B E R T  J . D 'A G O S T IN O

“ But the pension fund w as ju s t sitting  th e re ."  (S ec. Scho tland . p. 31).
O nce ag 'd n , g roups pursu ing  their ow n political goals , having failed to 

w in assen t through the appropriate  political o r legislative processes, a ttem pt 
to claim  public  ju r isd ic tio n  over yet ano ther facet o f  private  cho ice— that o f  
econom ic  investm ents (Sec L angbein , p. 8). W h a t’s actually  at stake in 
accep ting  a po licy  o f  d iv es tm en t, o r social investing (L angbein) o r d iver­
gent investing  (S cho tland ), is ob fuscated  by the hysterical level o f  attacks 
on  both  South  A frica and  U nited S tates po licy  tow ards South  A frica. As 
rep rehensib le  as apartheid  is (S ee  M illiken . p. 9 5 ). it is neither the m ost 
repressive o f  the to talitarian  system s n o r is it un ique. T he Soviet U nion, 
C u b a . Iran . E th iop ia  all have system s less respectfu l o f  hum an rights o r 
m ore brutal in the ir lack o f  concern  for hum an life. All cou ld  o r  should  be. if 
w e are to  follow  the logic o f  the d ivestm ent advocates, subject to d iv es t­
m en t, boycotts and  the like. It w ould  be foreign policy  by pressu re  group .

In add ition , p ressure is being increasing ly  brought to bear on state and 
local governm en t and un ion  pension fund m anagers to  invest " loca lly” for 
the stated  rationale  o f  jo b  creation  o r stim ula ting  the local econom y in som e 
w ay. A gain  and like the p ressure for d ivestm en t o f  shares in com panies 
fo llow ing  so m eo n e ’s defin ition  o f  social irresponsib ility  the rationale  is 
based on factors o ther than  w hat is a  prudent investm ent decision .

In all o f  this w hether dealing  w ith  coun tries w hose internal po lic ies arc 
thought u naccep tab le , o r localism , o r  allegedly  socially  irresponsible co m ­
pan ies , fiduciary responsib ility  to  those w ho have en trusted  their sav ings or 
re tirem en t incom e to o th e rs  is ignored in favor o f  political criteria.

Is D ivestment M oral?

T he answ er to  th is question  involves tw o  issues. T he first is a consider­
a tion  o f  w h eth er w ithdraw al from  coun tries w hose internal policies we 
d isapprove is m ore or less likely to bring  about the change desired . Is 
responsib le  invo lvem ent rea lly  im m oral? (S ec , S cho tland , p . 63).

F or exam p le , U .S . com pan ies w ere  the first to bargain  w ith black labor 
un ions in South  A frica , genera lly  are signato ries to  the Su llivan Princip les 
(S ee , S cho tland , p . 6 0 ), and arc leaders in o ffering  educational opportun i­
ties to  b lacks, W ithdraw al from  South  A frica  w ill m ost assured ly  harm  the 
very  persons advocates o f  d ivestm en t c laim  they w ish  to help .
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G iven  such facts, it is m ost certa in ly  w rong to call responsib le  investm ent 
im m oral, and m ore logically  to  call it m oral because it is a m ore effec tive  
w ay to  influence po licy  and because  it dem onstrab ly  enhances life. (See. 
S cho tland . p. 62 ).

T he second  issue is a considera tion  o f  ju s t w ho is setting  the social 
investm ent agenda com pared  w ith w ho is paying the price. M any d iv e s t­
m ent p roposals are d irected  at pension funds, not in o rder to further the 
interest o f  pensioners, but in d isregard  o f  their in terests. By taking ad v an ­
tage o f  the separation  o f  ow nersh ip  and co n tro l, p ressure groups attem pt to 
po litic ize  the investm ent p rocess. T he adoption  o f a political investm ent 
stra tegy  carries w ith it the risks o f  low er retu rns on investm ent and a h igher 
investm en t risk . (S ee , L angbein , p. 20). Is it m oral to  ask the elderly  to 
su rrender re tirem ent incom e? W hen people  are  d irectly  confron ted  w ith 
adop ting  social o r d ivergen t investing  vo lun tarily , they  genera lly  refuse. 
S tockholders rou tinely  vote no on m otions to  w ithdraw  investm ents in 
South  A frica; the m utual funds w hich lim it investm ents to  "socia lly  respon ­
sib le"  com pan ies  are sm all. (See L angbein . p. 16 S cho tland . p. 42).

In respond ing  to  p ressure for H arvard  to d ivest stock . President D erek 
Bok d iscussed  the p roper role o f  a un iversity  and the im portance o f  its 
rem ain ing  as free from  ou ts ide  political p ressu re  as possib le . Is the threat to  
academ ic  in tegrity  posed  by the advocates o f  d ivestm ent m oral?

Is Divestment Legal?

T he C onstitu tion  leaves the conduct o f  foreign policy  exclu sively  in the 
hands o f  the federal governm ent. T he im pact on foreign nations fo r an effort 
to  sever A m erican  econom ic  involvem ent w ith them  has po ten tia lly  sign ifi­
cant im pact on  relations w ith the target coun tries . H ow ever, law s w hich 
focus on co rpora te  behav io r are m ore insulated  from C onstitu tional ch a l­
lenge (S ee , S cho tland . p . 6 5 , B lauste in , p. 79).

In add ition , state and local d ives tm en t o r investm ent acts likely v iolate 
the C om m erce  C lause. T he test is w hether a state sta tu te , on  balance , 
p rom otes legitim ate local concerns w ithout in terfering  o r  in terfe ring  unduly 
w ith national concerns. D ivestm ent does not p rom ote local econom ic  co n ­
cerns si ic e  it does not reflect concern  fo r the stability  o f  the investm ents, 
ra ther it purposely  in terferes w ith foreign and in terstate com m erce . (S ee, 
S cho tland , p. 66).

A side from  C onstitu tional ch a llen g e , a trustee w ho sacrifices the benefi­
c ia ry ’s financial w ell-being  for any social cause v io lates both h is duty o f  
loyalty  to  that beneficiary  and the prudent investm ent standard . A trust m ust 
be adm in istered  solely  in the in terest o f  the beneficiary . T he E m ployee 
R etirem ent Incom e Security  A ct (E R IS A ) codified  these duties o f  loyalty  
and p rudent investing  in its so le in terest and exclusive purpose ru les. 
(E R ISA  does not apply to sta te  and local pension  p lans, hence they  and not
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p r iv a te  p la n s  a re  th e  ta rg e  s o f  th e  d iv e s tm e n t lo b b y .)  (S e e , L a n g b e in . 
p . 6 ).

Is D ivestment Productive?

W hether dealing  w ith  d ivestm en t as a foreign po licy  stra tegy , a  social 
stra tegy , o r  a  w ay to keep  investm ents local, the fu tility  o f  m ost such private 
e ffo rts  are c learly  m anifest. S im ple substitu tion  effec ts  dem onstra te  that 
som eone else is there to  till the gap . U .S . law s fo rb idd ing  the exportation  o f  
m ilitary  o r police equ ipm en t to  South  A frica have resulted  in E uropean  and 
Japanese  equ ipm ent being  substitu ted , costing  U .S . jo b s . L ocalism  law s 
have resu lted  in re ta lia to ry  localism  law s o r sh ifts o f  o th er investors to the 
forgone investm ent opportun ities, in those instances w here local investing 
has increased  the sum  total o f  such investing , it has dune so  at the cost o f  
accep ting  low er rates o f  return  fo r the invested  funds, harm ing  the 
beneficiaries.

U nless the U .S . has a substan tial position  in a m arket (as in the in terna­
tional g rain  m arket) w ithdraw al o f  investm ents from  a country' m erely 
reduces o u r influence and harm s those  w e try to  he lp  since U .S . com pan ies 
h ave  show n (he m ost sensitiv ity  for issues o f  fairness and ju s tic e . (See, 
S cho tland . p. 61 ).

Conclusion

T he form ulation  o f  foreign  po licy  should  be left w here the C onstitu tion  
p laced  it. A n ind iv idual, vo lun tarily , has a right and  should  press h is v iew s, 
con tro l h is ow n investm en ts, and m ake w hatever gestu res fo r w hich he 
m ight be w illing  to  take the consequences . A sking beneficiaries o r investors 
to pay the costs o f  p rcssu re-g roup-induced  decis ions is unjust and 
hypocritical.

S im ilarly , localism  th rea tens to  in terfere w ith both interstate com m erce 
and  prudent investm ent decis ions.

T he advocates o f  d ivestm ent o r  any  o ther policy have  access to g o vern ­
m ent. T o  pressure un iversities , pension  funds, and foundations to politic ize  
th e ir dec is ions, leaving them  open to n ev er end ing  po litical dem ands w hile 
po ten tia lly  jeo pard iz ing  their m issions is in itself im m oral. S ocial investing  
is a m atte r o f  indiv idual cho ice . O ne m a n ’s defin ition  o f  social ju s tic e  m ay 
w ell be ano ther m an ’s defin ition  o f  ty ranny . A lthough , the result desired 
from  d ivestm ent in , for exam p le , a South  A frica o r  N icaragua, m ay  seem  
d esirab le , advocates o f  d ivestm ent are ignoring the full consequences o f  
w hat they propose.
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•  P u b lish in g  a n d  d is se m in a tin g  to  po licy  m a k e rs  a n a ly se s  a n d  

o p in io n s  o n  issues u n d e r  c o n s id e ra t io n ;
•  O rg a n iz in g  co n fe re n c e s  on  n a tio n a l issues c o n c e rn in g  th e  

ju d ic ia r y ;
0 Id en tify in g  w e ll-q u a lif ied  c a n d id a te s  fo r th e  fe d e ra l b e n c h ;
•  W o rk in g  w ith  law s tu d e n ts ,  s c h o la rs  a n d  la w y e rs  to  im p ro v e  

re sp ec t fo r  th e  law a n d  co n fid en ce  in  th e  ju d ic ia l  b ra n c h ;
•  S e rv in g  as  a n  in fo rm a tio n , re s o u rc e  a n d  c o m m u n ic a tio n s  c e n ­

te r  fo r o th e r  o rg a n iz a tio n s  th a t  s h a re  a s im ila r  p e rsp e c tiv e ;
•  S e rv in g  a s  a n a tio n a l re s o u rc e  c e n te r  to  a id  h ig h  schoo l fo ren s ic  

s tu d e n ts  to  m o re  e ffec tive ly  re s e a rc h .



Divestment is continuously being urged with divestment 
advocates claiming increasing momentum. Eleven cities 
and five states have passed some form o f divestment law. 
Some 20<states are expected to consider such laws in the 
next year.

Former Governor William G. Milliken

The fact remains that Harvard's resources were entrusted 
to  <& for academic purposes and not as a means o f demon­
strating our opposition to apartheid or other manifest in­
justices'and evils around the world. .. } ̂

President Derek C. Bok 
Harvard University

The formulation o f foreign policy should be left where the 
Constitution placed it. An individual, voluntarily, has a 
right and should press his views, control his own invest­
ments, and make whMever gestures for which he might be 
willing to take the consequences. Asking beneficiaries or 
investors to pay the costs o f pressure-grOup-induced deci­
sions is unjust and hypocritical.

< : y ■ Robert |. D'Agostino 
Former Depdty Assistant Attorney General
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South Aftica Divestment Drive 
Has U.S. Firms Worried

By Michael IsikofT
WiiAuitf on Potf Sort Wnter

William B roderick  of th e  F ord  M oto r Co. 
has sp en t m uch of th e  past y e a r flying to  
s ta te  capitals and testify ing  on a subject 
tha t m akes m ost co rp o ra te  execu tives 
cringe. His mission: to  defend the  r e . -  of 
U.S. corpora tions in th e  legally seg reg a ted  
s ta te  of South  Africa.

; “I t ’s no t exactly  a m otherhood issue," 
says B roderick , acknow ledging th a t few 
corporations w ant to  be publicly identified 
w ith his activ ities.

"All th e  su rface  p ros and cons a re  ru n ­
ning against u s . . .  B ut w e’re  to tally  con­

vinced th a t nothihg good will com e to  black 
South Africa if w e all g e t out."

As d irec to r of F o rd ’s in te rna tiona l o p e r­
ations, B roderick  has ■served as  th e  co rp o r­
a te  genera l in a  h igh-stakes b a ttle  o v e r 
South  Africa th a t is heating  up in dozens of 
sta teh o u ses  and city  council cham bers  and 
c rea tin g  new  headaches for th e  approxi­
m ately  3 0 0  U .S. co rpo ra tions th a t have op­
era tio n s in th a t nation.

So far, 11 c itie s  and five s ta te  govern ­
m en ts— C onnecticu t, M aryland, M assachu­
se tts , M ichigan and N eb raska— have 
passed  som e form  of d iv es tm en t law s, 
w hich generally  req u ire  th a t pension o r  o th ­
e r  governm ent funds be w ithdraw n from

som e o r all of the "U.S. com panies th a t do 
business in South Africa.

D ivestm ent advocates say  th e ir  cam paign 
is gaining m om entum , d raw ing  s tre n g th  
from  public reaction  to  South  A frica 's cu r­
ren t crackdow n on d issiden ts and from  pro ­
te s ts  a t th e  South A frican E m bassy in 
W ashington, led by U .S. congressm en  and 
civil righ ts leaders.

As many as 20 s ta te s  a re  expec ted  to  
consider such proposals in th e ir  1985  leg­
islative sessions and “four o r  five" will p rob­
ably pass, say  such pro -d ivestm en t lobby 
groups as th e  W ashington Office on Africa 
and the  A m erican C om m ittee on  A frica.

“I t ’s  c lear th e  w hole cam paign is g row ing 
all o v e r th e  place," says Jen n ife r D avis, ex ­

ecu tive  d ire c to r  of th e  New Y ork-based 
A m erican  C om m ittee .

“W e’re  ge ttin g  calls com ing in from  all 
over— from  T ex as, from  V erm ont— asking 
for copies of bills and inform ation."

An even  g re a te r  num ber of c ities will 
probably pass d iv es tm en t laws in 1985, D a­
vis adds, joining N ew  York, Philadelphia, 
Boston and th e  D istric t of Colum bia in th e  
ranks o f municipal g o vernm en ts  th a t a re  
unloading stocks and bonds in th e  ta rg e te d  
com panies.

“1 th ink com panies looked a t d ivestm en t 
a s  so rt o f a minimal do-gooder p ro te s t vo te  
a couple of y ea rs  ago," says D avis.

“N ow th e y 're  beginning to  see  it as a se ­

rious national cam paign th a t they  c a n 't  ju s t 
sh ru g  off— and i t ’s  no t going to go aw ay."

I t  is difficult to  d e te rm in e  how m uch th e  
cam paign has h u rt U .S. com panies so  far, 
b u t d ivestm en t advocates say  they  se e  signs 
it is beginning to  w ork.

T h e  U .S. C om m erce D ep artm en t re p o r ts  
th a t U .S. p rivate  in v estm en t in South  A frica 
h as  dropped m ore  th an  10 p e rc e n t— down 
from  $2 .6  billion Ln 1981 to  $ 2 .3  billion la s t 
y e a r— although ana ly s ts  say  th is  m ay  have 
m ore  to  do w ith th e  d ep re ssed  s ta te  o f th e  
S ou th  A frica econom y a s  a resp o n se  to  
p re ssu re  from  U .S. ac tiv is ts .

L ast w eek, th e  U .S. c o rp o ra te  com m u­

nity  in South Africa w as jo lted  by a 
< re p o r t in a South A frican new spa- 
i p e r th a t Ford  was selling off its  au to  

plants th e re  to  A m car, th e  autom o­
tive division of a South A frican- 
ow ned A nglo-A m erican conglom ­
e ra te . T he  sto ry  w as sw iftly denied 
a t com pany head q u arte rs  in D ear­
born, Mich., bu t a F ord  spokesm an 
said th a t th e  com pany, w hich has 
been  laying off w orkers a t  th e  
p lants, w as engaged  in talks o f “m u­
tual in te re s t"  w ith A m car w ith  an 
eye tow ard  "rationalizing" its  o per­
ations.

M eanw hile, sta te  and city  gov­
ern m en ts  th a t have joined th e  di­
v estm en t m ovem ent have been  
busy selling off th e ir stock in F ord  
and o th e r  big U.S. com panies in an 
effort to  im plem ent th e ir d ivest­
m en t laws. M assachusetts , which 
passed a com plete d ivestm en t law 
in Ja n u a p ' 1983, sold off the  en tire  
$90 million in co rpo ra te  stocks and 
bonds affected  by th e  ac t w ith in  a 
vear.



T he tru s te e s  of th e  D.C. pension 
system  recen tly  repo rted  that, 
within the four-m onth period be­
tw een  April 30 and Sept. 30. they 
had sold off $34.9  million of the 
$46 .9  million in co rpo ra te  asse ts 
affected by the c ity 's  new l3w— 
w ith no m easurable im pact on the 
solvency of the city pension system .

As a resu lt. U.S. corporations 
have decided to  fight back. An un­
nam ed com m ittee of about 25 major 
U.S. com panies, including Ford, 
G eneral M otors, Mobil and o thers, 
has been organized to  oppose di­
v estm en t proposals a t the s ta te  lev­
el.

A nother closely re la ted  g r o u p -  
railed  the C orpora te  C om m ittee for 
C hange in South A frica— w as re ­
cently  form ed by about a dozen U.S. 
corporations to  lobby against di­
vestm en t proposals before c ities 
and o th e r local governm ents.

"W e’re  organizing to  fight this on 
every  level w e can," said one cor­
pora te  execu tive involved in these  
efforts.

T he  new  co rpo ra te  com m ittee, 
which is being chaired by Mobil ex ­
ecutive Sal Marzullo, is making its 
first stand  in N ew  York City, w here 
it has re ta ined  th e  lobbying firm of 
P e te r Piscitelli, a  fo rm er top aide to 
M ayor Edw ard Koch. A few m onths 
ago, th e  tr u s te e s  of the the New 
York City Em ployes R etirem en t 
System  becam e th e  la rgest pension 
fund to approve d ivestm ent to  date , 
passing a resolution  th a t will r e ­
qu ire  th e  city to  sell off m ore than 
$600  million in a sse ts  ip U.S. com ­
panies doing business in South Af­
rica.

Now, U.S. com panies fear th a t 
the  city  pension system s for police­
m en. firem en and teach e rs  will fol­

low su it. In addition, Piscitelli has 
been asked to  deflect a new  weapon 
in th e  arsenal of anti-South Africa 
groups: a  bill in troduced in the New 
York C ity Council that would penal­
ize com panies w ith South Africa 
opera tions w hen they bid on city 
co n trac ts .

"If they  could g e t a bill like tha t 
th rough  the  C ity Council, it sends a 
m essage th a t could g e t picked up 
acros= the country ," said Piscitelli.

O ne of the problem s in this new  
co rp o ra te  lobbying effort, how ever, 
is th a t the com panies a re  so reluc­
ta n t to  be seen  as standing up for 
apartheid  tha t few w ant to  be pub­
licly associated  w ith the cam paign, 
its  o rgan izers said. Piscitelli and 
M arzullo, for exam ple, both refuse 
to  nam e th e  m em bers of the co r­
po ra te  com m ittee  o th e r than  to  say

they  a re  all s ig n a to rs  of the Sullivan 
Princip les— a code propounded by 
civil righ ts leade r Rev. Leon Sul­
livan tha t p ledges U .S. companies 
operating  in South  Africa to elim ­
inate  seg regation  in the workplace, 
provide equal pay for equal work, 
and take s tep s  to  im prove black 
w o rk e rs ' tra in ing  and housing.

"T hese  a re  th e  good companies 
• in South A fr ic a .. , .  I’ve got the 

w hite ha ts on th is one,* says Pisci­
telli. "But it’s  a difficult issue. All 
th e se  guys a re  in te re sted  in doing 
th e  righ t th ing , bu t people think 
you’re  identifying w ith apartheid. 
N one of them  w ant to  be identified 
even  w ith a good bill."

A t least one reason  for th is skit­
tishness  is th a t the  com panies fear 
th e ir  own effo rts  will becom e con­
fused in the public mind with sep­
a ra te  an tid ivestm en t lobbying ac­
tiv ities th a t a re  financed by the 
South  African governm ent. T he 
South  A fricans cu rren tly  have two 
politically w ell-connected Washing­
ton law firm s— th e  firm of Sears, 
H are , Kelley and W ard and the firm 
o f Sm athers, Sym ington and H er­
long— that rece ive  annual re ta iners  
of $500 ,000  and $300 ,000 , respec­
tively, to  rep re sen t th e ir in te re sts  
in the U nited S ta te s , including mon­
ito ring  th e  s ta tu s  of divestm ent leg­
islation, according to  foreign agen t 
reg is tra tio n  reco rd s on file w ith the 
Ju s tice  D epartm en t.

MAJOR U.S. FIRMS IN SOUTH AFRICA
July 1983 Data

Firm
Investment 
(millions) W orkers P roducts

Caltex (Texaco and Standard Oil 
of California) $33 4 2 ,2 3 8 petroleum

General Motors Corp. $24 3 4 ,3 0 0 automotive

Ford Motor Co. $21 3 5 ,0 0 0 automotive

Goodyear Tire A Rubber Co. $97 2 ,797
tires, tubes and rubber 
products

General Electric Co. $93 5 ,130
industrial and electrical 
equipm ent

IBM Corp. $ 8 8 .6 1,800
com puter and office 
products

Ingersoll-Rand Co. $ 4 0 5 2 0
industrial and mining 
equipm ent

Xerox Corp. $38 .7 800
reprographic and  office 
equipm ent

Control Data Corp. $26.1 3 3 0
com puter products and 
marketing

Oresser Industries Inc. $23 .2 955
construction, mining and 
industrial equipm ent
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In addition, the South  African 
consu late  in th e  U nited S ta tes  has 
sp en t thousands of dollars financing 
th e  trip s to South Africa by s ta te  
leg isla to rs in key battleground  
s ta te s . A t le a s t 18 law m akers in 
N ebraska. M aryland, Illinois, Wis­
consin and N evada have thus far 
been on such  trips, according to 
reco rds com piled by Dumisani Ku- 
malo, a fo rm er South African jour­
nalist who superv ises the d ivest­

m en t cam paign for th e  American 
C om m ittee  on Africa.

T h e  South African governm ent 
sh a re s  inform ation on th e  antidi­
vestm en t effort w ith som e A m er­
ican com panies, according to  a 
South  African lobbyist. But rep re­
sen ta tives  o f th e  A m erican com pa­
nies say th e ir  opposition to  divest­
m en t does n o t indicate suppo rt for 
the policies of th e  South African 
governm ent. B roderick, for one, 
describes U .S. com panies as agen ts 
fo r rocial change in South  Africa. 
H e siiys th ey  a re  “chipping away" at 
th e  racist underpinnings o f apart­
heid through the ir im plem entation 
o f th e  Sullivan Principles.

“A lot of the support for divest- 
i m ent is based on a perfectly  legvt- 
i im ate revulsion with the w ay that 

governm ent tre a ts  black people," 
says Broderick. But, he also says, “I 
haven 't found anybody who can give 
m e a scenario th a t will g e t m e from 
a) we pull out of South Africa to z) 
the  end of a p a r th e id .. . .  All tha t 
would happen is tha t 70 ,000  to  
80 ,000 black em ployes would lose 
th e ir  jobs."

As B roderick’s com m ents sug- 
i g est, d ivestm ent touches on a  com ­

plex mix of moral, social and foreign 
policy issues. Underlying them  all is 
econom ics: U .S. com panies employ 

i a total of about 120 ,000  people,
! m ost of thf.m black, in South  Africa 

and many o f th e  com panies’ oper­
ations a re  significant.

Som e 25 U .S. com panies— in­
cluding such major firm s as In te r­
national B usiness M achines C orp.,

1 U.S. S teel Corp., G eneral E lectric 
| C o., Union C arbide Corp. and Good- 
! y ea r T ire  and R ubber Co.— have 
: investm en ts exceeding $20  million 

apiece in South  Africa. Mobil Corp., 
w ith m ore than 3 ,300  em ployes in 
South Africa, ow ns or supplies 
about 1 ,300  serv ice  sta tions th a t 
hold an estim ated  20  p e rcen t of th e  
re ta il gasoline m arke t, according to  
th e  com pany's figures.

A few com panies have con trover­
sial co n trac ts  with the South Afri­
can governm ent. For exam ple, G en­
eral M otors, which has m ore than 
4 ,300  w orkers, supplies ca rs and 
trucks to  th e  governm ent and po­
lice. C ontrol Data C orp., with m ore1 
than 300  em ployes, sells com puters 
and com puter p a rts  to  a varie ty  of 
governm en t agencies, including 
som e tha t c ritics say a re  used in the 
m aintenance of in ternal security . (A 
C ontrol D ata spokesm an says that 
all its  com puter sales are  regulated  
closely by th e  C om m erce D epart­
m ent to  en su re  they  a re  not used 
for the  “perpetuation  of apartheid.")

"T hese com panies a re  th e re  for 
one reason: to  m ake money," says 
D.C. Council m em ber John Ray, 
who sponsored the D istric t's  d ivest­
m en t law. “F o rd  is no t operating  in 
South Africa to  s tir  up social un res t. 
. . .  If you you look a t this a s  an 

em ploym ent issue, w e already have

the answ er— its slavery . T h a t’s  full 
em ploym ent. But th is is not about 
jobs. Its about hum an rig h ts .”

In response  to  such charges, 
m ost of th e  m ajor U .S. firm s have 
signed onto th e  Sullivan Principles 
and cu rren tly  spend a to tal o f m ore 
than $20 million a y e a r  on housing,' 
schools, health  serv ices and o th er 
p rogram s designed to  benefit South

African blacks. T h e  128 signators 
a re  also requ ired  to  pay annual fees, 
ranging up to  $9 ,000  apiece th is 
year, to  finance a $ 2 8 5 ,000  con­
tra c t to  th e  A rth u r D. L ittle  Inc., a 
m anagem ent consulting  firm , which 
pu ts ou t an annual re p o r t grading 
each of th e  th e  firm s on a  sliding 
cu rve according to  th e ir diligence in 
im plem enting th e  principles.

But th e  Sullivan Principles th ;m - 
selves have been b ese t by con tro ­
versy , w ith som e com panies object­
ing to  th e  fee s tru c tu re  and o th e rs  
complaining about th e  need  to  sub­
m it to  an outside m onitoring system  
they  feel is inheren tly  arb itra ry . 
“W e’re  responsible to  o u r sh a re ­
ho lders— and nobody a t Sullivan is." 
says Jam es F . Hill, vice p res iden t o f 
co rpo ra te  re la tions for N ew m ont 
M ining C orp., one  of th e  U.S. firm s 
th a t has refused to  join.

"T he com panies basically feel it 's  
co rpo ra te  blackm ail,” adds K athleen

T eague , execu tive d irec to r o f the 
A m erican L egislative E xchange 
Council, a conservative  group  tha t 
d is tribu tes  an tid ivestm en t bulletins 
to  s ta te  legislators.

M eanw hile, Sullivan h im self is 
stepp ing  up his p re ssu re  on  the 
com panies. While issuing A rth u r D. 
L ittle 's  la te s t re p o r t las t m onth, 
Sullivan also said he w as expanding 
his principles to  include a  req u ire ­
m en t th a t U .S. com panies suppo rt 
th e  abolition o f apartheid  law s w ith ­
in South  A frica— a provision tha t 
som e U.S. firm s fe a r  would place 
them  in th e  sensitive position of 
being fo rced  to  lobby a foreign gov­
e rnm en t.

B ut p ro -d ivestm ent g roups still 
a re n ’t satisfied. “W e feel th a t the 
Sullivan Principles a re  a public re ­
lations exerc ise  by these  com panies 
to  justify  th e ir  investm en ts," says 
K enneth  Zinn, associa te  d irec to r of 
th e  W ashington Office on Africa.
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f i n a n c i n g  t h o  s t a t o  o m p l o y o e s '  and  t e a c h e r s '  r e t i r e m e n t  s y s t e m s ;  p r o ­
v i d e d ,  t h a t  no f u n d s  w i l l  be  e l i g i b l e  t o  r e c o l v o  money s  f r o m  such  
r e s e r v e  I f  sTTcIi f u n d s  a r e  l f i v c s t o d _ l n  a n v  c o mpa n y  d6~T n o ~ E u s  i n b s s  I n  o r
W T t t r i h u  R e p u b l i c  o f  S o u t h  A f r i c a  ............................        ’
T t r m u t h o H z a t l h n  o i  puyiiiunc o f - r o t  I r c mnn t  b e n e f i t s  p u r s u a n t  t o  
c h a p t o r  s o v o n  h u n d r o d  and  t w o l v o  a n d  s e v o n  h u n d r e d  and  t w e n t y - o n e  o f
t h e  a c t s  o f  n i n e t e e n  h u n d r e d  s nd  e i g h t y - o n c ,  r e s p e c t i v e l y  ..........................
F o r  t h o  c o m p e n s a t i o n  o f  v e t e r a n s  who  may  bo r e t i r e d  b y  t h e  s t a t e  b o a r d  
o f  r e t i r e m e n t  and  f o r  t h o  c o s t  o f  m e d i c a l  e x a m i n a t i o n s  In c o n n e c t i o n
t h e  r o w i t h  ........................................................................................................................................................

H i g h w a y  f u n d  22. 0%
G e n e r a l  Fund 70.0%

P e n s I o ns  f o r _ R e  11 r e d J u s t  I c e s ,
F o r  p e n s i o n s  o f  r e t i r e d  J u d g e s  o r  t h e i r "  w i d o w s  . . . . " .......................................
F o r  r e t i r e m e n t  a l l o w a n c e s  o f  c o r t o l n  e m p l o y e e s  f o r m e r l y  I n  t h o  s e r v l c o  
o f  t h o  a d m i n i s t r a t i v e  d i v i s i o n  o f  t h e  m e t r o p o l i t a n  d i s t r i c t  c o m m i s s i o n ;  
p r o v i d o d ,  t h a t  s a i d  c o m m i s s i o n ' s  s h a r e  o r  t h i s  I t e m  s h a l l  bo  a s s e s s e d
b y  m e t h o d s  N x e d  b y  I r w ...................................................................................................................

HOC S e w e r a g e  D i s t r i c t  Fund  25 . 0%
MDC W a t e r  D i s t r i c t  Fund  25 . 0%
H i g h w a y  Fund 25. 0%
MDC P a r k s  D i s t r i c t  Fund  25. 0%

f o r  r e t i r e m e n t  a l l o w a n c e s  o f  c e r t a i n  v e t e r a n s  and  p o l i c e  o f f i c e r s  
f o r m o r l y  i n -  t ho  s o r v l c e  o f  t h e  m e t r o p o l i t a n  d i s t r i c t  c o m m i s s i o n ;  p r o -

$20,1183.  122

l b . 000,000

20,000 ,000  

2 6 , 0 0 0  

l b ,  ' 151.300

a
a __

£
s

1, 7 76, 000

V
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THE COMMONWEALTH OF MASSACHUSETTS 
ADVANCE COPY 1982 ACTS AND RESOLVES

MICHAEL JOSEPH CONNOLLY, SECRETARY OF STATE

Chap. 669. AN ACT ENDING THE INVESTMENT OF PUBLIC 
PENSION FUNDS IN FIRMS DOING BUSINESS IN 
OR WITH SOUTH AFRICA.

Be it enacted, e tc . , as fo llows:
Paragraph (d ) o f subdiv is ion (1) of section 23 of chap te r 32 of

the General Laws, as most recently amended by section 1 of
chap te r 491 of the acts of 1980, is hereby fu r th e r  amended by 
adding the fo llow ing pa ra g ra ph s :-

(v i) A f te r January 1, 1983, no pub lic pension funds under 
th is subsection shall remain invested in any bank o r financial 
ins t i tu t ion which d ire c t ly  o r th rough its subsid ia ries has ou t­
standing loans to the Republic of South A fr ica o r its ins trumen­
ta lit ies , and no assets shall remain invested in the stocks,
securities o r o the r obligations of any company doing business in 
o r w ith the Republic of South A fr ica . Any proceeds of sales 
requ ired under th is • paragraph shall be invested as much as
reasonably possible in ins t itu t ions o r companies which inves t o r 
conduct business operations in Massachusetts so long as such 
use is consistent w ith sound investment po licy .

(v i i )  No tw iths tand ing the prov is ions of the preceding para­
g raph , i f sound investment policy so requ ires the investment 
committee may vote to spread the sale of such investments over 
no more than th ree years so tha t no less than one - th ird  the 
value of said investments is sold in any one yea r. So long as 
any funds remain invested in any bank, financ ia l in s t i tu t io n  or 
f irm  re fe rred to in paragraph ( v i ) ,  the investment committee 
shall annua lly , on o r before January t h i r t y - f i r s t ,  f i le  w ith the 
c le rk of the senate and the c le rk of the house of representa tives 
a repo rt l is t ing all South* A fr ica - re la ted investments held by the
fund and th e ir  book market value as of the preceding December
f i r s t .

(Th is bil l re tu rned by the Governor, to the Senate, the 
branch in which i t o r ig in f te d , w ith his objections the re to ,
was passed by the Senate, Janua ry 3, 1983, and, in con­
currence , by the House c f Representatives, Janua ry 4, 1983, 
the objections of the Governor no tw ith s tand ing , in the man­
ner presc r ibed by the Cons titu t ion ; and the reby has ’ The 
force of a law .)



\ American Committee On Africa
198 B r o . id w jy ,  N e w  Y o rk , N .Y . 1 0 0 3 8  I (212) 9 6 2 -1 2 1 0  / C a b le  A M C O M M A F

■ r1
M U N I C I P A L  A C T I O N S  A G A I N S T  A P A R T H E I D  

I n v e s t m e n t  R e s t r i c t i o n s

D a t e  M u n i c i p a l i t y  A c t i o n  T a k e n  A m o u n t  A f f e c t e d  D i v e s t e d

11/84 O a k l a n d ,  C a l i f o r n i a  N o  n e w  i n v e s t­

m e n t

10/84 Newark, N e w  J e r s e y  D i v e s t m e n t  ?

10/84 A m h e r s t ,  M a s s D i v e s t m e n t

8/84 N e w  York, N e w  Y o r k  D i v e s t m e n t  $ 6 6 5 , 0 0 0 , 0 0 0  N o n e

6/84 B o s t o n ,  M a s s

1 0 / 8 3  W a s h i n g t o n ,  D C

D i v e s t m e n t

D i v e s t m e n t

$ 2 9 , 0 0 0 , 0 0 0 N o n e  (waiting 

o n  h o m e  r ule 

bill)

$ 5 6 , 3 0 0 , 0 0 0  $ 3 4 , 9 0 0 , 0 0 0

1 0 / 8 2

7/8 2

G r a n d  R a p i d s ,  M i c h P r o h i b i t i o n  

o f  d e p o s i t  

o f  idl e  funds 

in b a n k s  l e n d i n g  

to  S A  g o v t  or  

c o r p o r a t i o n s  

o p e r a t i n g  in S A

W i l m i n g t o n ,  D e l a w a r e  D i v e s t m e n t $ 4 0 0 , 0 0 0 $ 4 0 0 , 0 0 0

6 /82 P h i l a d e l p h i a ,  P e nn. D i v e s t m e n t  $ 1 0 4 , 0 0 0 , 0 0 0  $ 1 0 0 , 0 0 0 , 0 0 0

5 /80 B e r k e l e y ,  C a l i f o r n i a  D i v e s t m e n t $ 4 , 5 0 0 , 0 0 0  ?

N o  n e w  i n v e s t­

m e n t

2 / 8 0  C a m b r i d g e ,  M a s s

1 980 D a v i s ,  C a l i f o r n i a  N o  n e w  i n v e s t m e n t

1980 H a r t f o r d ,  C o n n N o  n e w  i n v e s t m e n t

f «<•/ O i r o r  to**     > n ; . . w  !«»»• i» in* ln * h  / 0fMj».*rrh* ( u l  l b n  »«v i P r n W t% :  ( )tin»iv»nt Kiu ti .i in  • Kh M.ml Kn«t:ht



S e l e c t i v e  P u r c h a s i n g

D a t e M u n i c i p a l i t y

10/84 N e w ark, N e w  J e r s e y

8/77 E a s t  L a n s i n g ,  M i c h i g a n

12/76 M a d i s o n ,  W i s c o n s i n

P a s s e d  M o n - B i n d i n g  R e s o l u t i o n s

11/84 S a n  F r a n c i s c o  (ballot initiative)

10/84 D e t r o i t ,  M i c h i g a n

9/84 N e w  R o c h e l l e ,  N e w  Y o r k

8/84 G a r y ,  I n d i a n a  (1975 f i r s t  c i t y  r e s o l u t i o n  c a l l i n g

o n  c i t y  to s t o p  d o i n g  b u s i n e s s  w i t h  

IBM, ITT, M o t o r o l a ,  C o n t r o l  Data).

1982 A t l a n t a ,  G e o r g i a  ( r e moval c i t y  p e n s i o n  f u n d s  fro m

b a n k s  l e n d i n g  to S A  g o v t ,  or  c o r p o r a­

t i o n s  o p e r a t i n g  in S A ) .

* * N o t e :  S e p t e m b e r  1984 E x e c u t i v e  C o u n c i l  o f  t h e  N a t i o n a l

C o n f e r e n c e  o f  M a y o r s  p a s s e d  a u n a n i m o u s  r e s o l u t i o n  s u p p o r t i n g  

d i v e s t m e n t .

Compiled November 1 9 8 4
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SOUTH AFRICA DIVESTMENT

HEARING AND MARKUPS
BEFORE THE

SUBCOMMITTEE ON FISCAL AFFAIRS 
AND HEALTH

OF THE

COMMITTEE ON 
THE DISTRICT OF COLUMBIA 

HOUSE OF REPRESENTATIVES
NINETY-EIGHTH CONGRESS 

SEC O N D  SESSIO N  

ON

H. C on . Res. 216 and H. Res. 372
TO  R E JE C T  T H E  D ISTR IC T  O F  CO LU M BIA  A C T 5-7G TO PR O H IB IT  T H E  IN ­

V E ST M E N T  O F  D.C. FU N D S  IN F IN A N C IA L  IN S T IT U T IO N S  AND C O M PA ­
N IE S  M A K IN G  LO A N S TO  OR D OING B U S IN E SS  W ITH  T H E  R E PU B L IC  
O F  SO U T H  A FR ICA  O R  N A M IB IA

JA N U A R Y  31 A N D  FE B R U A R Y  7. 1984

Serial No. 98-14

P rin te d  fo r th e  use  o f  th e  
C o m m ittee  on th e  D is tr ic t o f C olum bia

33-231 o
U .S . GOVERNMENT PR INT ING  OFFICE 

WASHINGTON : 19B4



I f  t h e r e  a r e  g r o u n d s  o f  s u p e r v e n in g  n a t io n a l  p o lic y  w h ic h  w o u ld  
d e n y  th e  D is t r ic t  o f  C o lu m b ia  lo ca l d e te r m i n a t i o n ,  t h e n  t h a t  p o lic y  
s im i la r l y  in v a l id a t e s  P h i l a d e lp h i a 's  le g is la t io n  a s  w e ll a s  t h e  d i ­
v e s tm e n t  le g i s la t io n  in  S ta t e s  s u c h  a s  M a s s a c h u s e t t s  a n d  C o n n e c t i ­
c u t  a n d  in  t h e  c i t ie s  o f  B e rk e le y ,  C a lif . ,  a n d  W ilm in g to n ,  D el.

O n e  o f  th e  b a s ic  t e n e t s  o f  f e d e r a l i s m  is  to  a llo w  S la t e s  r i g h t s  a n d  
lo c a l r ig h ts .  T h is  h a s  b e e n  o n e  o f  t h e  m o s t  b a s ic  p r e c e p t s  o f  th e  
R e a g a n  a d m i n i s t r a t i o n — t h a t  is , to  r e t u r n  d e c is io n m a k in g  to  th e  
S t a t e s  a n d  th e  lo c a l c o m m u n i t ie s .  T h a t  is  th e  v e ry  p r in c ip le  o f  
b lo c k  g r a n t s ,  o f  o u r  e d u c a t io n  p o lic y , a n d  in d e e d  th e  to ta l  t h r u s t  o f  
o u r  a v o w e d  p o lic y  to  e l i m i n a t e  F e d e r a l  c o n tr o l  o v e r  a  w id e  r a n g e  o f  
is s u e s  w h ic h  o u g h t  to  b e  d e c id e d  b y  th e  S t a t e  a n d  lo c a l g o v e r n ­
m e n ts .

T h e  in v e s tm e n t  p o lic y  o f  lo c a l g o v e r n m e n ts  is  s u r e ly  a n  is s u e  
w h ic h  th o s e  lo ca l g o v e r n m e n ts  h a v e  e v e ry  r i g h t  to  a n d  m u s t  d e t e r ­
m in e  fo r  th e m s e lv e s .

I w o u ld  l ik e  to  t h a n k  y o u  fo r  t h e  o p p o r tu n i ty  to  a p p e a r  b e fo re  
y o u  to d a y . O n c e  a g a in ,  I  w o u ld  l ik e  to  a s s u r e  y o u  t h a t  t h e  d iv e s t ­
m e n t  p ro c e s s  c a n  b e  u n d e r t a k e n  in  a  f is c a lly  r e s p o n s ib le  m a n n e r ,  
w i th o u t  d e le t e r io u s  e f f e c ts  o n  lo c a l p e n s io n  fu n d s , a n d  to  r e i t e r a t e  
t h a t  t h e  D is t r ic t  o f  C o lu m b ia ,  a s  a  h o m e  r u l e  c ity ,  is  e n d o w e d  w ith  
a n d  d e s e r v e s  t h e  r ig h t  to  d e te r m in e  i t s  o w n  in v e s tm e n t  p o licy .

I u r g e  y o u  to  c a r e f u l ly  c o n s id e r  t h e  p o in ts  I a n d  o th e r s  h a v e  
m a d e  t h i s  m o r n in g ,  a n d  to  v o te  a g a in s t  t h e  r e s o lu t io n s  o f  d i s a p ­
p ro v a l  b e fo re  y o u  to d a y .

T h a n k  y o u .
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e  p r e p a r e d  s t a t e m e n t  o f  M rs . S p e c te r  fo llow s:]
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it P r ep a r ed  S t a t e m e n t  o f  J o a n  S p ec ter
|7 .‘.  
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■^COOO H O R N I N G ,  I A M  J O A N  S P E C T E R ,  A M D  I A M  A PllILADELPHIA COIINCI I.WOHAH. 

A M  H E R E  T O  T E S T I P T  O N  T H E  R E S O L U T I O N S  D I S A P P R O V I N G  T H E  D I S T R I C T  

C O L U M N  I A * S  D I V E S T M E N T  BILL. Y O U  A L R E A D Y  A R E  F A M I L I A R  W I T H  TIN 

){0RROR S T O R I E S  W H I C H  D E P I C T  L I F E  IN S O U T H  A T R I C A  F O R  T H E  BEACH 

i J O R l T Y . I S H A L L  H O T  D W E L L  A T  L E N G T H  O H  T H I S  T O U I T .  I A M  IIEPF,

-JW
LATHER, T O  H A K E  T W O  P O I N T S ,  A N O  T O  M A K F  T H O S E  P O I N T S  R A S E D  O H  T H E  

P H I L A D E L P H I A  D I V E S T M E N T  E X P E R I E N C E .  T H E  T W O  TOIIITS I W I S H  T O  M A K E

Wi
'ARE T H A T  (II D I V E S T M E N T  N E E D  H O T  B E  A F I S C A L L Y  U N S O U N D  M E A S U R E ,

12) T H E  C I T I Z E N S  O F  T H E  D I S T R I C T  O F  C O L U M R I A .  A S  A H O M E  R U L E  

m . C I T Y ,  D E S E R V E  T H E  S A M E  R I G H T  A S  T H E  T A X P A Y E R S  O F  O T H E R  J U R I S D I C T I O N S  

C O N T R O L  T H E  M A N N E R  III W H I C H  T H E I R  T A X  D O L L A R S  A R E  I N V E S T E D .
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J O A N  S P E C T E R  P A G E  7
J A N U A R Y  31. 1994

D O  N O T  D O  B U S I N E S S  IN S O U T H  A * R I C A .  T H E  O U E S T I O N  IS, O r  COUIISE,

H O W  O U R  P E N S I O N  F U N D  F A R E D  A S  A R E S U L T  O F  T H E  D I V E S T M E N T  P R O C E S S .

F R I O R  T O  D I V E 5 T M E N T ,  T H E  A C T U A R I L Y  A S S U M E D  B E N C H M A R K  R A T E  TOR 

T H E  P H I L A D E L P H I A  P E N S I O N  F U N D  W A S  9 P E R  C E N T .  T H R O U G H O U T  T H E  

D I V E S T M E N T  P R O C E S S ,  A N D  I N D E E D ,  A T  T H E  P R E S E N T  T I M E ,  T H E  E A R N I N G S  

R E T U R N  O F  T H E  I N V E S T M E N T S  O F  O U R  P E N S I O N  F U N D  H A S  R E M A I N E D  A T  

9 P E R  C E N T .  A S  W E  A I L  K N O W ,  IT IS V I R T U A L L Y  I M P O S S I B L E  T O  

E S T A B L I S H  A V A L I D  C O S T  C O M P A R I S O N  B E T W E E N  T H E  P E R F O R M A N C E  O F  

O U R  P O R T F O L I O  D U R I N G  T H E  D I V E S T M E N T  P R O C E S S  A N D  A N Y  C O M P A R A B L E  

T E P I O P .  B E C A U S E  O T  M A R K E T  F L U C T U A T I O N ,  O R  T O  D E T E R M I N E  M O W  T H E  

P O R T F O L I O  W O U L D  H A V E  F A R E D  H A D  O U P  T P F A S U P K R  N O T  B E E N  C O N S T R A I N E D  

B E C A U S E  O F  T H E  D I F F I C U L T I E S  O F  C O M P U T I N G  O P P O R T U N I T Y  C O S T .  T H E  

B O T T O M  L I N E  IS, H O W E V E R ,  T H A T  O V E R  T H E  P E R I O D  O F  L F 5 S  T H A N  5 

Y E A R S ,  T H E  Pll I LAOELril IA P E N S I O N  F U N D  H A S  D I V E S T E D  I T S E L F  O T  M O R E  

T H A N  5 1 2 5  M I L L I O N  W O R T H  O F  B O N D S  IN C O R P O R A T I O N S  T H A T  D I D  B U S I N E S S  

IN S O U T H  A F R I C A ,  A N D  D I O  N O T  S I T T E R  F I N A N C I A L L Y .

T H E  L A S T  P O I N T  I W O U L D  L I K E  T O  A D D R E S S  IS T H E  R I G H T  O F  T H E

C I T I Z E N S  O F  T H E  D I S T R I C T  O F  C O L U M B I A  T O  C O N T R O L  T H E  M A N N E R  IN W H I C H *

T H E I R  T A X  D O L L A R S  A R E  I N V E S T E D .

T H E  D I S T R I C T  O F  C O L U M B I A ,  L I K E  T H E  C I T Y  O F  P H I L A D E L P H I A ,  IS A H O M E  

R U L E  C I T Y .  T H E  C I T Y  C O U N C I L  O F  T H E  D I S T R I C T  O F  C O L U M B I A ,  L I K E  

T H E  C I T Y  C O U N C I L  O F  T H E  C I T Y  O F  P H I L A D E L P H I A ,  V O T E D  T O  D I V E S T

ITS T E N S I O N  F U N D  O F  ITS H O L D I N G S  IN S O U T H  A F R I C A .

IF T H E R E  A R E  G R O U N D S  O r  S U P E R V E N I N G  N A T I O N A L  T O L 1 C Y  WlllCII W O U L D  

D E N Y  T H E  D I S T R I C T  O f  C O L U M B I A  L O C A L  D E T E R M I N A T I O N  T H E N  T H A T

N
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POI.ICY SIMILARLY INVALIDATE Pll I t.AOPXPII IA ' I  M GI SI.AT P.lll 

“ • /A S  WELL AS THE DIVESTMENT LEGISLATION III STATES sue II AS 

^MASSACHUSETTS AMO CONNECTICUT, ANO 111 THE C ITIE S  OF RFMFELY, 

C A E l FORM IA AMO KllHINCTPN. DELAWARE.

P A C E  1

T H E  T O T A L  T H R U S T  OF CUR A V O W E O  P O L I C Y  T O  ELIMINATE. rEDLPAI. C O N T R O L

O N E  O F  T H E  B A S I C  T E N E T S  C F  F E D E R A L I S M  IS T O  A L L O W  S T A T E S  lllr.HIR 

L O C A L  RtCIITS. T H I S  H A S  D E E M  O N E  O F  T H E  M U S T  B A S I C  PRECI.I’TS 

... o r  T H E  R E A G A N  A D M  IIII S T R A T I  011. T H A T  IS, T O  !'! FUR.'I D E C I S I O N  M A K I N G  

T O  T H E  S T A T E S  A M D  T U T  ICCAI, C O M M U N I T I E S .  T H A T  IS TIIF VI RY 

P R I N C I P L E  O F  niCC IC  G R A N T S ,  O r  O U P  E D U C A T I O N  P O L I C Y ,  A N O  I N D E E D

■f.L

f c g T O j g k c ?  o v e r  a  w i d e  r a n g e  o f  i s s u e s  w h i c h  o u g h t  t o  hi: d e c i d e d  uy t h e

A ’̂ J f S v l '  S T A T E  A N O  L O C A L  G O V F P H M I  NTS.

» •
t h e  :h4cstmiiit p o l i c y  o r  l o c a l  g o v e r n m l n t s  is s u r e l y  an  issui 

> WI,1CI1 Tllusr L O C A L  g o v e r n m l n t s  n a v e  e v e r y  f i g h t  t o ,  a n d  m u s t

DETERM IN E FOR m r H S F L V E S .

I HOUI.I) LIFE T O  T H A N K  Y O U  T O R  THE OPPORTUNITY TO A P P E A R  RE.rORE Y O N

■' M A N N E R ,  W I T H O U T  D E L E T E R I O U S  E F F E C T S  O H  L O C A L  P E N S I O N  F U N K S  A N D  T O  

R E I T E R A T E  T H A T  T H E  D I S T R I C T  O r  C O L U M B I A ,  A S  A lll'ME R U L E  C I T Y .  IS

f... ;!»np«V-  P O L I C Y

T O D A Y .  O N C E  A G A I N ,  I W O U L D  L I K E  T O  A S S U R E  Y O U  T H A T  T H E  

' D I V E S T M E N T  P R O C E S S  C A N  B E  U N D E R T A K E N  IN A F I S C A L L Y  n l S P O N S I R I E

m

E N D O W E D  W I T H  A N D  D E S E R V E S  T H E  R I G H T  T O  P E f F R M I N E  ITS PW.M IHVI'.STH I ‘IE

L .  >•

i ih y I U R G E  Y O U  T O  CAREIUI.t.Y COIISIDEP T H E  P O I N T S  I A N D  O T H E R S  H A V E  M A D E

p - T H I S  H O R N I N G .  A N D  T O  V O T E  A G A I N S T  T H E  R E S O L U T I O N S  O r  D I S A P P R O V A L

! {m - :

• B E F O R E  Y O U  TO D AY. 

c  r 'v J JV * , THANK Y O U



M r. F a u n t r o y . I w ish  to  t h a n k  y o u  Tor y o u r  e x p o r t  a n d  very  
m e a n in g f u l  te s t im o n y . 1 w a n t  to  l e n d e r  m y  p e r s o n a l  a p p re c ia t io n  
fo r y o u r  te s t im o n y  a s  a  w o m a n  a n d  a s  a  w ife  o f  o n e  w h o  h a s  b e e n  a 
s t r o n g  s u p p o r t e r  o f  s e l f - d e te r m in a t io n  fo r  u s  in  t h e  D is t r ic t  o f  Co­
lu m b ia ,  th e  S e n a to r  o f  th e  U n i te d  S ta te s .

I h a v e  no  q u e s t io n s .
M r. D k i.lum s . I w o u ld  lik e  to  jo in  in  t h e  c o m m e n ts  m a d e  b y  th e  

d is t in g u is h e d  C h a ir .  T h is  g e n t l e m a n  h a s  n o  q u e s t io n s .  Y o u  h av e  
a n t i c ip a t e d  th e  q u e s t io n s  I w o u ld  a sk  a n d  h a v e  a n s w e r e d  th e m  
v e ry  c le a r ly  in  y o u r  o p e n in g  r e m a r k s .

I th a n k  th e  g e n t l e m a n .
M r. F a u n t r o y . M r. F a r r i s .
M r. F a r r is . I w o u ld  jo in  w ith  m y  c o l le a g u e s  in  e x p r e s s in g  ou r 

h ig h  r e g a r d  fo r  y o u r  h u s b a n d  in  h is  p e r s o n a l  a n d  p ro fe s s io n a l c a ­
p a c i ty .  l i e  is a  d e l ig h t  to  w o rk  w ith .

M r. F a u n t r o y . h l r .  G ra y .
M r  G ra y . I w a n t  lo  w e lc o m e  C o u n c ilw o m a n  J o a n  S p e c te r  from  

P h i l a d e lp h ia ,  w h o  is  a  c o u n c il  p e r s o n  a t  l a r g e  in  o u r  d is t in g u is h e d  
c i ty  c o u n c il a n d  s t i l l  l iv e s  in  th e  S e c o n d  C o n g re s s io n a l  D is t r ic t  an d  
w h o s e  h u s b a n d  is t h e  U .S . S e n a to r  fro m  th e  g r e a t  C o m m o n w e a l th  
o f  P e n n s y lv a n ia ,  a n d  c e r t a in l y  c o m m e n d  h e r  fo r th e  le a d e r s h ip  she  
h a s  d e m o n s t r a t e d  o n  th e  c i ty  c o u n c il  on  th i s  is su e .

I re c e iv e d  a  t e l e p h o n e  c a ll  f ro m  th e  p r e s id e n t  o f  th e  c i ty  co u n c il 
w h o  h o p e d  lie  m ig h t h e  a b le  lo  b e  h e r e  b e c a u s e  o f  th e  b ip a r t i s a n  
n a t u r e  o f  th e  le g is la t io n  p a s s e d , a n d  I w ish  to  e x p r e s s  h is  r e g re ts  
fo r no t b e in g  a b le  to  h e  h e r e  w i th  y o u .

O n  p a g e  3, y o u  m a k e  a  v e ry  i n t e r e s t i n g  s t a t e m e n t  in  y o u r  seco n d  
p a r a g r a p h  a b o u t  t h e  b a s ic  t e n e t s  o f  f e d e r a l i s m ,  a n d  p a r t i c u l a r ly  
w i th  r e g a r d  lo  t h i s  le g is la t io n .  A re  y o u  s u g g e s t in g  th a t  to  d is a p ­
p ro v e  th i s  a c t io n  by  th e  c ity  o f  W a s h in g to n .  D .C . w o u ld  b e  g o in g  in 
th e  o p p o s i te  d i r e c t io n  o f  t h e  a d m i n i s t r a t i o n ,  f ro m  y o u r  v ie w p o in t?

M rs . S p e c te r . Y es, I w o u ld  s a y  t h a t  is t r u e .  T h e  m o s t b a s ic  te n e t  
o f  P r e s id e n t  R e a g a n  h a s  b e e n  S t a t e s  r i g h ts ,  a n d  1 th i n k  t h a t  all 
good  R e p u b lic a n s  w o u ld  u n d e r s ta n d  th a t  a n d  w o u ld  • d o  in  fa v o r  of 
d is a p p ro v a l .

M r. G ra y . I th in k  th a t  is a  c la r io n  c a ll  fo r  b i p a r t i s a n  d is a p p ro v a l  
fro m  s o m e o n e  w h o  s h o u ld  k n o w , b o th  fro m  a  lo ca l le v e l a n d  fro m  a 
n a t io n a l  le v e l, s in c e  y o u  h a v e  b o th  th e  S e n a te  a n d  t h e  c o u n c il  in 
o n e  h o u s e h o ld .

( 'a n  y o u  e la b o r a te ,  C o u n c ilw o m a n  S p e c te r ,  o n  t h e  t r e a s u r e r 's  a p ­
p ro a c h  in  P h i l a d e lp h ia  to  d iv e s tm e n t?  W a s  th i s  w i th  t h e  a s s is t a n c e  
o f  d iv e s tm e n t  m a n a g e r s ?  A n d  d id  y o u  h a v e  a n y  p ro b le m  in  P h i l a ­
d e lp h ia  f in d in g  a l t e r n a t i v e  in v e s tm e n ts ?

M rs . S p e c t e r . M y  u n d e r s ta n d in g  is th a t  w e  d id  n o t h a v e  p ro b ­
le m s  f in d in g  a l t e r n a t i v e  in v e s tm e n ts .

In  o u r  h ill, a s  1 b e lie v e  th e  D .C. hi 11 is s t r u c t u r e d  s im i la r ly ,  w c 
g a v e  th e  t r e a s u r e r  f ro m  th e  c ity  a m p le  t im e  in  w h ic h  to  d iv e s t ,  a n d  
s a id  in  th e  b il l t h a t  if  h e  c o u ld  n o t  d iv e s t  w i th in  t h e  2 -y e a r  p e r io d , 
th e y  c o u ld  c o m e  h a c k  to  c o u n c il a n d  a s k  fo r  m o r e  t im e .  S o  w e  w e re  
v e ry  c a r e f u l  in  g iv in g  th e  t r e a s u r e r  e n o u g h  t im e  lo  w a i t  fo r  m a r k e t  
c o n d i t io n s  to  c h a n g e  s o m e w h a t .  A n d  s h e  d id  s lo w ly  d iv e s t  w i th — as 
f a r  a s  w e a r e  c o n c e r n e d — w ith  n o  h a r m  to  t h e  p e n s io n  s y s te m 's  
p o r tfo lio .

3G
• 'G rA ^  What percentage of the pension fund were you talking 

^/S rECTER l Approximately one-sixth
P M r 'G r a y ' S o  f a r  y o u  h a v e  fo u n d  n o  ill e f f e c ts  a s  a r e s u l t  o r  th egd'ge of tiie divestment bill in the city or Philadelphia jeopardiz- 

the future pensions of workers in that city? 
re.tSPECTER. That is correct; and we have the unanimous sup- 
W t  every member of the pension committee— Firefighters, 

^ f f i i 'E v e r y o n e  was supportive of this when they understood that
- ‘ Ini'fact t h e r e  w o u ld  h e  n o  lo ss  to  th e  p e n s io n  fu n d  a n d  t h a t  t h e i r  
S t  em p lo y e e s  w o u ld  b e  s e c u r e .  S o  th e y  a l l  v o te d  u n a n im o u s ly .

a m  g o in g  to  le a v e  b e h in d  m e  a  l e t t e r  t h a t  1 h a v e  fro m  th e  oxec- 
“ 'uU ve ' d i r e c to r  o f  o u r  p e n s io n  fu n d  s t a t i n g  t h a t  t h e  p e n s io n  fu n d  

B ble to  d iv e s t  a n d  m a i n t a i n  t h e  !) p e r c e n t  i n t e r e s t  t h a t  th e y  
hftd ln  p r io r . t im e s ,
TtMr,,F a u n t r o y .  If the gentleman will yield, we will include that 

^.communication in the record at this point.
E ^ r T i i o  l e t t e r  fo llo w s:l
. 1S C i ty o f  P i i i i -a o e i j t i ia ,

>• Ho a r d  o r  P e n s io n s  a n d  Re t ir e m e n t .
5>.; - - Philadelphia, Pii. J a n u a r y  27, 1PS(.

M & T M t Ste r n , ' • ‘
ye. L tf lilo t iv c Assistant. Counciticanian Spcrtcrs Vfpcc,
* '  C ily H a ll, P h ila d e lp h ia  Pa.

.- D ear M s . S te rn : T h is  w ill co n firm  o u r  re c e n t co n v e rsa tio n  w h ere in  I in d ica ted  lo 
• YOU that It w ns m y u n d e rs ta n d in g  from  c o n v e rsa tio n s  w ith  th e  fo rm er C ity  'I tens- 

r .v UrO, O oy P . G erv in , th a t  w e had  c o n s is te n tly  ach iev ed  or b e tte re d  o u r  assu m ed  nclu- 
jr lo l  In v estm en t r e tu rn  rn te  o f  II p e rc e n t in  o u r  tr a n sa c tio n s  d iv es tin g  o u r  portfo lio  

Il • Of fixed Incom e se c u ritie s  of f irm s do ing  b u sin e ss  in S o u th  Afi ica
— I irURl th is  is w h n t you  d es ire .
£  - V ery  t ru ly  y ours,
Y ‘ i i-..

.

y 'M r . G ra y . A re  y o u  te l l i n g  u s  t h a t  a t  t h e  t im e  o f  t h e  h e a r in g s  
n h d  th e  v o tin g  o n  t h e  d iv e s tm e n t  o f  p e n s io n  fu n d s  f ro m  th o s e  d o in g  
b u s in e s s  in  S o u lh  A f r ic a , t h a t  it. w a s  n o t  s im p ly  th e  m e m b e r s  o f  

, C ity  C o u n c il u n a n im o u s ly ,  b u t  y o u  a r e  s a y in g  a ls o  t h a t  th e  p e n s io n  
b o a rd  m e m b e r s  a n d  e v e n  t h e  l a b o r  p e o p le  in v o lv e d , w h o se  p e n s io n s  
w ore  a f fe c te d , w e re  s u p p o r t iv e  o f  th i s  a c t io n ?

. * M rs . S p e c te r . T h a t  is  c o r r e c t ;  a n d  t h a t  is  w h y  1 w a s  so  s u r p r i s e d  
th a t  in  t h e  D is t r ic t  o f  C o lu m b ia  th e  p e n s io n  b o a r d  m e m b e r s  w e re  
n o t 's u p p o r t iv e .  W e  h a d  to ta l  u n a n im i t y  in  t h e i r  s u p p o r t ,  a n d  t h a t  
la becnU se w c  m a d e  i t  c l e a r  to  th e m  t h a t  th e y  w e re  n o t g o in g  to  be 
lo s ing  m o n e y .
I  .T hey  n il fo u n d  a p a r t h e id  to  b e  a n  a n a th e m a .  A n d  w h e n  w e  con- 
v incccf th e m  th e  d o l l a r  w a s  t h e n ,  t h e y  w e re  w ith  u s . 
r M r. G ra y . W e re  t h e r e  a n y  f j r e e s  in  o p p o s i t io n  a r g u i n g  o n  th e  

g ro u n d s  o f  p o te n t i a l  f in a n c ia l  b s s ?  D o y o u  r e m e m b e r  a n y  s u c h  a r ­
g u m e n ts ?
^ M r s .  S p e c te r . N o , t h e r e  w e r e  n o t. W c  h a d  2 d a y s  o f  t h e  c le a n e s t  

h e a r in g s  I h a v e  e v e r  s a t  in . P e o p le  r e a l ly  c a m e  in  s u p p o r t in g  it. 
r j g A n d , t h e r e  j u s t  w a s  n o t  a  p ro b le m  t h a t  I se e  t h a t  t h e  D is t r ic t  o f 

’ C o lu m b ia  is  h a v in g ,  w h ic h  is  v e ry  u n f o r tu n a t e .
G ra y . O f  c o u r s e ,  c o u n c ilw o m a n , y o u  k n o w  t h a t  P h i l a d e lp h ia

i l  City of brotherly love nnd sisterly affection.  ̂. ........
»M rs. S p e c te r . S o m e t im e s .  -  "  • ; * '  ' - - » t.
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■’ T h e  M a ss a c h u s c tts 'la w  w h ich  w as e n a c te d  on ly  a f te r  th e  le g is la tu re  o verrode  a 
• v e to  b y  G o v e rn m e n t E d w ard  K in g  os th e  y e a r  en d ed , m ay  h av e  th e  g re a te s t  long 
r a n g e  s ig n if ican ce . I t  ia th e  m o s t c o m p re h e n siv e  d iv e s tm e n t leg is la tio n  passed  by 
a n y  s ta te  a n d  is lik e ly  to  b ecom e th e  m odel for b ills  in  o th e r  s ta te s  a n d  c ities. All 
M a ss a c h u se tts  s ta te  p en s io n  fu n d s w ill be re q u ire d  to  se ll s to c k s a n d  bonds in com­
p a n ie s  do in g  b u s in e ss  in  S o u th  A frica . I t is  e s t im a te d  th a t  $100 m illio n  w o rth  o f se­
c u r i t ie s  w ill b e  sold.

O n J u n e  4, 19S2, th e  P h ila d e lp h ia  C ity  C ounc il u n a n im o u s ly  d ecided  to  m ake 
P h ila d e lp h ia  th e  f irs t  m a jo r  A m e ric a n  c ity  to  p ass  a  d iv e s tm e n t o rd in a n c e . M ayor 
W illiam  G reen  p ro m p tly  s ig n ed  th e  o rd in a n c e  w h ich  th e  c ity  f in an ce  d e p a r tm e n t 
e s t im a te s  w ill r e s u lt  in th e  s a le  o f  $60 to  $7(3 m illio n  in  se c u ritie s  from  th e  c ity 's  
p en s io n  funds.

M ich ig an  B doptcd le g is la tio n  in  D ecem b er r e q u ir in g  pub lic  e d u c a tio n a l in s t i tu ­
tio n s  in  th e  s t a te  to  se ll a ll  in v e s tm e n ts  in  c o rp o ra tio n s  o p e rn tin g  in  S o u lh  A frica. 
M ich ig an  law  a lre a d y  p ro h ib ite d  d e p o s itin g  s ta te  fu n d s  in  a n y  b a n k s  m a k in g  loans 
to  S o u th  A frica . M ich ig an  le g is la to rs  a rc  p la n n in g  to  in tro d u c e  a  b ill d e a lin g  w ith  
p u b lic  pen sio n  fu n d s, s im ila r  to  th e  o n e  p assed  in  M a ssa c h u se tts , th is  yen r.

In  J u n e ,  C o n n e c tic u t p assed  a  law  w hich  is expected  to  r e s u lt  in  th e  sa le  o r  $70 
m illio n  w o rth  o f s e c u r itie s  in S o u lh  A frica  re la te d  C o rp o ra tio n s. T h e  s ta te  h a s  a l­
read y  a n n o u n c e d  p la n s  to  se ll $13.4 m illio n  in  s to c k  in fo u r co m pan ies . T h e  leg isla ­
tio n  d ire c ts  s t a te  p en s io n  fu n d s  to  se ll th e  se c u r i t ie s  o f  a ll  co m p an ies p ro v id in g  s t r a ­
teg ic  p ro d u c ts  o r  se rv ices  to  th e  S o u th  A frica n  g o v e rn m e n t o. w hose S o u th  A frican  
a f f il ia te s  do n o t recognize  th e  r ig h t  o f  b lack  w o rk e rs  to  o rg an ize  an d  s tr ik e .

T h ese  a re  b u t  a  few  in s ta h c e s  w h ich  in d ic a te  th e  e x te n t  to  w h ich  th e  m o v em en t is 
ra p id ly  g a in in g  m o m e n tu m  a c ro ss  th e  c o u n try . E ach  y e n r  th e  pnssoge of s im ila r  d i­
v e s tm e n t leg is la tio n  e x te n d s  th e  b ase  o f  su p p o r t  by  ad d in g  key s ta te s  an d  sev era l 
o th e r  c ities. M a n y  co lleges a n d  u n iv e rs itie s , re lig io u s  o rg a n iz a tio n s  n n d  lab o r u n ions 
h a v e  a c te d  to  w ith d ra w  fu n d s  fro m  b u s in e sse s  invo lved  in  S o u th  A frica .

T h e se  v ic to rie s  in  th e  d iv e s tm e n t m o v e m e n t o re  a  re flec tio n  o f th e  g row ing  o u t­
rag e  a n d  o rg an ized  opposition  to  th e  in c re a se  in U .S. co llab o ra tio n  w ith  th e  npnrt- 
heid  reg im e s in c e  th e  ftengnn  a d m in is tr a t io n  assu m ed  offtce. W hile  rep re ss io n  in 
S o u lh  A frica h a s  in c rease d  c o n s id e ra b ly  o v e r th e  p a s t th re e  y e a rs , th e  U n ited  
S ta te s , u n d e r  P re s id e n t R e ag an , h a s  c o n tin u e d  to  b ro ad en  its  frie n d sh ip  w ith  th e  
reg im e  by: d e fen d in g  it  in th e  U n ite d  N n tio n s; v io la tin g  th e  s p ir i t  o f  th e  U .N . A rm s 
E m b arg o ; a llo w in g  S o u th  A fric a  to  e n la rg e  th e  size  o f  i ts  d e fen se  a t ta c h e  h e re  in 
W a sh in g to n  n n d  in c re a se  th e  n u m b e r  o f S o u th  A frican  c o n su la te s  in  th e  U n ited  
S ta te s ; s ta r t in g  to  ren ew  n u c le a r  co o p era tio n  w ith  P re to r ia ;  t r a in in g  th e  S o u th  A fri­
c a n  G onst C u n rd ; to le ra t in g  S o u th  A frica n  s ta ll in g  tac tic s  in  th e  n e g o tia tio n s  for 
N a m ib ia n  in d ep en d en ce ; liftin g  e x p o rt re s tr ic t io n s  n g n in s t S o u th  A fric a ’s  m ilita ry  
nnd  police; su p p o r t in g  e  $1.1 b illio n  IM F  loon to  S o u th  A frica  nnd  sh ip p in g  2,500 
sh o ck  b a to n s  to  th e  w h ite  m in o r ity  reg im e.

In  lig h t o r  th e s e  a c tio n s  th e  im p o rta n c e  o f  ad d in g  th e  D is tr ic t o r  C o lu m b ia  to  th e  
g ro w in g  list o f  c itie s  a n d  s ta te s  su b s ta n tiv e ly  opposing  a p a r th e id  in S o u th  A frica  is 
even  g re a te r .  W e c a n n o t o v e re m p h a s iz e  th o  n a tio n a l an d  in te rn a tio n a l  s ig n ifican ce  
t h a t  tlie  p nssngc o f  th is  b ill w ould  m ean . N o t on ly  is th e  D is tr ic t n 70 p e rc e n t black 
city  n n d  th e  n a t io n 's  c a p ita l , b u t  it is a lso  a n  in te rn a tio n a l  c ity  p lay in g  host to  th e  
e n t i r e  d ip lo m a tic  c o m m u n ity  in c lu d in g , u n fo r tu n a te ly , th e  E m bassy  o f  th e  R epublic  
o f  S o u th  A frica . T h e  p assag e  o f  th is  bill w ill becom e know n to n il th e  em b assies  
p re se n t in o u r  c ity , to  a ll  th e  fed e ra l em ployees, M e m b ers o f  C ongress, s tu d e n ts  
from  a ro u n d  th e  c o u n try  n n d  from  o th e r  co u n tr ie s , th e  c h ild re n  in o u r  pub lic  
schools, o u r  c ity  w o rk ers , nnd  to  a ll o f  us w ho  live n n d  w ork h e re  n n d  d u tifu lly  pay 
o u r  ta x e s  to th e  c ity  g o v e rn m e n t. T h e  C ity  C ouncil s ta n d  re flec ts  th e  s e n tim e n ts  of 
D is tr ic t r e s id e n ts  nrnl it  is in i|>ci'ative th a t  th e  H ouse  S u b co m m itte e  on  F isca l Af- 
fn irs  n n d  H e a lth  u pho ld  th e  C o u n c il 's  s ta n c e  vis-a-vis th e  in v e s tm e n t o f  C ity  fun d s 
in S o u th  A frica.

T h e  issu e  is s im p le . M a jo rity  ru le  in  S o u th  A frica  is in ev itab le . T h e re fo re  it  is  in 
th e  b e s t in te r e s t  o f th e  U n ited  S ta te s  to  position  i ts e lf  c lea rly  on th e  r ig h t  s id e  o f 
th e  g ro w in g  c h a lle n g e  to  a p a r th e id . T h is  c a n n o t be don e  a s  long a s  A m e ric a n  b u s i­
n esses h e lp  to  fu lfill th e  need s o f  th e  w h ile  m in o rity  reg im e  for s ig n if ic a n t c a p ita l 
in fu s io n s  n n d  so p h is tic a te d  techno logy .

I t is th e  ta s k  o f  a ll tho se  w ho su p p o r t  th e  A frican  s tru g g le  for ju s t ic e  nnd  l ib e ra ­
tion  to  n e t now  to  sto p  th e  c o n tin u in g  flow o f U.S. d o lla rs  to a p a r th e id .

T h a n k  you.

Mr. F a u n t r o y .  And the subcommittee has invib -i a number of 
witnesses for this hearing in response to a request of Congressman ' 
Purris for the addition of three witnesses, and the hearing record

f'include the Chair’s letter to Congressman Parris indicating 
at his request will he accommodated.
[The information follows:]

V.<- U .S . H o u s e  o f  R e p r e s e n t a t iv e s ,
Com m ittee  on th e  D is tr ic t  o f  Co lum bia, 

i:; Washington, D.C., January 20, 13Si.
Hon. St a n  P a r r is ,
U.S. House o f  Representatives, Cannon House Office Ruilding, Washington, D.C.
'.Dear S ta n : 1 .. .J e rs ln n d  t h a t  y o u  d e s ire  to  h a v e  th r e e  w itn esses  ad d ed  to  th e  

W itness l is t  for th e  J a n u a r y  31st S u b c o m m itte e  b e a r in g  nnd  m a rk -u p  on H . Con. 
Rea. 216 an d  H . Res. 372. O f  co u rse  y o u r  r e q u e s t w ill be  accom m odated , an d  th e  
follow ing th r e e  w itn esses  b n v e  b een  in v ited :

M r. F ra n k  H igg ins, C h a irm a n , D. C. R e tire m e n t B onrd .
.'•P rofessor Roy S ch o tla n d , G eorgetow n  U n iv e rs ity  L aw  C e n te r. 
iM r . D av e  E a g e r, S e n io r  V ice  P re s id e n t, N e ib in g e r, Inc.
, L e tte rs  o f  in v ita tio n  bnve been  s e n t  to  e a c h  o f  th e m  on  th is  do te .
A a you know , in  c o n s id e ra tio n  o f  th e  tw elv e  v e to  re so lu tio n s  in tro d u c ed  in  th e  

H ouse  in  th e  p a s t  9  y e a rs , th e  C o m m ittee  h a s  co n s id e red  th r e e  m a in  q u eslions: 
c ;(1) H as th e  C ity  C ouncil c le a r ly  exceeded  th e  p ow ers g ra n te d  to  i t  by  th e  H om e 
R ule A ct?
, s{2) H a s  th e  C ity  C ouncil v io la ted  th e  C o n s titu tio n ?
. ;(3) H a s  th e  C ity  C ouncil o b s tru c te d  th e  F e d e ra l In te re s t?

..•"B ecause th e  w itn e ss  l is t h a s  now  becom e r a th e r  e x ten s iv e , i t  is m y ho p e  th a t  we 
can  focus th e  u p co m in g  h e a r in g  in  th e  sa m e  w ay w e h a v e  focused p n s i h e a r in g s . 

•T h an k  you  for y o u r  coopera tion .
S in ce re ly ,

. • W a l t e r  E. F a u n tro y ,
Chairman, Subcommittee on Fiscal A ffairs and Health.

^ Mr. F a u n t r o y .  The following statements have been submitted 
r.; for the hearing record. First, a letter to the House District Commit- 
f tee chairman, Mr. Dellums, from the D.C. Divest supporting Coun- 
*’ cil act; a memorandum from the American Committee on Africa; 
* and third, a memo from the Congressional Research Service, indi­
te eating that it is unlikely that exclusion of South African invest­

ments would have more than a marginal effect on overall portfolio 
performance of the pension assets over a period of years; fourth, we 
nave a statement by the President of Namibia Democratic Coali­
tion, opposing the Council's act on the basis Namibia does not prac­
tice apartheid; and fifth, a letter from the State Chair of the Re­
publican Committee for the District of Columbia opposirg the 
Council’s act.

All of those documents will he entered in the record.
[The information referred to above appears on pages 293,1137, 277, 

490, nnd 497.J
Mr. P a r r i s .  Mr. Chairman, could I ask a question for clarifica­

tion?
Mr. F a u n t r o y .  Yes.
Mr. P a r r is .  I have a document prepared by Mr. Kerina. Is this 

the document you just entered in the record?
Mr. F a u n t r o y .  Yes. May we now move to our final panel for the 

hearing, Dr. Robert Schwartz, vice president of Shearson American 
Express of New York, and Dr. Schwartz is an economist and an in­
vestment adviser who specialized in socially responsible invest­
ments. • •'»

He has testified before the City Council and has agreed to join us 
j  here today. • . . . .
i Ms. Joan Bavaria, president, Franklin Research and Develop­
ment Corp. Her testimony provided important professional assist-
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A fr ic a . T h a t  t im e  w ill c o m e  w h e n  w e  c a n  s e e  d iv e s t in g  c o m p a n ie s  
f ro m  p o r t fo l io s ,  b e c a u s e  th e y  a r e  in  S o u th  A fr ic a , w ill p ro v e  a s  
so lid  a n  i n v e s tm e n t  p a th  a s  l i a s  b e e n  t h i s  e a r l i e r  s t a t e m e n t  t h a t  I 
m a d e  o n  n u c le a r  u t i l i t i e s .

Y o u  a r e  a l l  a w a r e  o f  t h e  n u m b e r  o f  S ta t e s  a n d  lo c a l i t ie s  th a t  
h a v e  r e c e n t ly  c o n s id e re d ,  a n d  in  m a n y  c a s e s  p a s s e d , la w s  r e l a t i n g  
to  d iv e s tm e n t  o f  p u b lic  m o n e y s  fro m  f i r m s  d o in g  b u s in e s s  in  S o u lh  
A fr ic a .

I h a v e  a c te d  a s  a n  a d v i s e r  to  s e v e r a l  o r  th e s e  a n d  h a v e  te s t i f ie d  
b e fo re  m a n y  o th e r s .  T h e  c i ty  o f  P h i l a d e lp h ia ,  S t a t e  o f  M ic h ig a n , 
M in n e s o ta ,  M a s s a c h u s e t t s ,  O re g o n , a n d  R h o d e  I s la n d ,  a s  w e ll a s  
th e  D i s t r i c t  o f  C o 'u m b ia  a r e  a m o n g  th e  e n t i t i e s  t h a t  w e  h a v e  a s ­
s i s te d  w i th  le g is la t iv e  d e l i b e r a t io n s  o v e r  in v e s tm e n ts  in  S o u th  
A fr ic a .

F u r t h e r ,  w e  h a v e  b e e n  in v i te d  to  s p e a k  a t  l i t e r a l l y  d o z e n s  o f  u n i ­
v e r s i t i e s  w h e r e  th e  is s u e  h a s  a r i s e n .  T h e r e  is p r e s e n t ly  p e n d in g  le g ­
i s la t io n  in  25  S t a t e s  a n d  32  u n iv e r s i t i e s  h a v e  d iv e s te d  in  v a r io u s  
d e g re e s .

T h e  c e n t r a l  th e m e  o f  t h e  t h r e e  q u e s t io n s  y o u  h a v e  p o sed  is, c a n  
f id u c ia r ie s  e x e c u te  t h e  p u b l ic  t r u s t  a n d  r e s p o n s ib i l i ty  th e y  i n h e r ­
e n t l y  h o ld  a s  th e  g u a r d i a n s  o f  m o n e y  t h a t  is th e  s o u r c e  o f  r e t i r e ­
m e n t  b e n e f i t s  fo r D .C . e m p lo y e e s  o r  r e t i r e e s  w h ile  e x c lu d in g  in v e s t ­
m e n ts  o f  U .S . c o m p a n ie s  in  S o u th  A fr ic a ?

T h e  le g a l a n d  m o r a l  d u t i e s  a r e  q u i l e  e x p lic i t :  A c tio n , n o  m a t t e r  
h o w  d e s i r a b le ,  s h o u ld  n o t  b e  t a k e n  t h a t  w o u ld  h in d e r  th e  r e t u r n  
e a r n e d  o n  th e  D .C . R e t i r e m e n t  H o a rd 's  in v e s tm e n ts .

T h e  q u e s t io n  th e n  b e c o m e s  q u i t e  s im p le :  W o u ld  la w s  b a r r i n g  in ­
v e s tm e n t  o f  th e s e  p e n s io n  f u n d s  a s s e ts  in  U .S . c o r p o r a t io n s  th a t  do  
b u s in e s s  in  S o u th  A f r ic a  p r e v e n t  e a r n i n g  th e  h ig h e s t  r e t u r n  p o ss i­
b le  o n  t h e  in v e s tm e n ts ?

M y  e x p e r ie n c e ,  a n d  m y  s t a f f s ,  w ith  b o th  in s t i t u t i o n a l  a n d  in d i­
v id u a l  c l i e n t s  in d ic a te s  t h a t  th e  a n s w e r  is  " N o ."  W ith o u t  s e p a r a t ­
in g  th e  t h r e e  q u e s t io n s  p o se d , le t  u s  e x a m i n e  th e  is s u e  a n d  re c o g ­
n iz e  t h e  i n t e r r e l a t i o n s  o f  t h e  q u e s t io n s .

W e m a n a g e  m o n e y  w i th  a  m u c h  g r e a t e r  s e r ie s  o f  r e s t r i c t i o n s  
p la c e d  u p o n  u s  t h a n  th o s e  u n d e r  c o n s id e r a t io n  to d a y . A d d i t io n a l  
r e s t r i c t i o n s  in c lu d e  n o n d e fe n s e ,  n o n n u c le a r ,  p o o r  e m p lo y e e  r e l a ­
t io n s  a n d  e n v i r o n m e n t a l  p o l l u t a n t s ,  a m o n g  o th e r s .

H o w e v e r ,  t h e  r e m a in i n g  u n iv e r s e  o f  in v e s tm e n t  o p p o r tu n i t i e s  
a v a i l a b le  to  u s  is s u f f ic i e n t ly  b ro a d  lo  p e r m i t  th e  l a t i t u d e  to  h e  in  
o r  o u t  o f  t h e  s to c k  m a r k e t ,  o r  in  long - o r  s h o r t - t e r m  b o n d s  a s  w e 
s e e  fit.

I f  w e , o r  s e le c te d  o t h e r  m o n e y  m a n a g e r s ,  w e re  g iv e n  th e  ta s k  o f  
m a n a g in g  fu n d s  w i th in  t h e  f r a m e w o rk  u n d e r  d is c u s s io n  to d a y , w e 
w o u ld  no t h a v e  p r o b le m s  in  f in d in g  s u i t a b l e  a l t e r n a t i v e s  lo  th o s e  
in v e s tm e n ts  t h a t  w o u ld  b e  p r o h ib i te d .

T h e r e  is n o  in d u s t r y ,  a u to m o b i le ,  c o m p u te r  o r  p h a r m a c e u t i c a l  in ­
c lu d e d  w h ic h  w o u ld  b e  c o m p le te ly  b a r r e d  b e c a u s e  o f  S o u th  A fr ic a .

P e r f o r m a n c e  in  th e  m a n a g e m e n t  o f  a s s e t s  is a  f u n c t io n  o r  t h e  a c ­
c u r a c y  o f  j u d g m e n ts  a b o u t  th e  o v e ra l l  m a r k e t  a n d ,  t h e  f u t u r e  
c o u r s e  o f  in t e r e s t  r a t e s ,  a n d  th e  a b i l i ty  to  s e le c t  in v e s tm e n ts  th a t  
a p p r e c i a t e  o v e r  t im e .

In  th i s  f u n d a m e n ta l  a p p r o a c h  a n d  w i th  t h e  a v a i l a b i l i t y  o f  s o m e  
c o m p a n ie s  in  e v e ry  i n d u s t r y ,  I b e lie v e  p e r f o r m a n c e  w o u ld  n o t  b e

h in d e r e d ,  l im i te d  o r  a d v e r s e ly  a f f e c te d  by  th e  r e s t r i c t i o n s  o f  av o id - 
in g  in v e s tm e n ts  in  c o m p a n ie s  t h a t  d o  b u s in e s s  in  S o u th  A fr ic a .

A  s ig n i f i c a n t  p e r c e n ta g e  o f  a n y  p e n s io n  fu n d  in v e s tm e n ts  a r e  in  
f ix e d - in c o m e  s e c u r i t i e s  a n d  c a s h  e q u iv a l e n ts  a n d  in c lu d e  in  so m e  
in s ta n c e s  m o r tg a g e s .  W h ile  I d o  n o t  h a v e  a  c u r r e n t  c o p y  o r  t h e  D .C  
R e t i r e m e n t  B o a r d ’s  p o r tfo lio ,  t h e r e  is  no  r e a s o n  to  a s s u m e  t h a t  
f ix e d - in c o m e  a r e a  is n e g le c te d  o r  t h a t  a l l  in v e s tm e n ts  a r e  in  equi* 
t ie s .

A  r e s t r u c t u r i n g  o f  a  p o r t fo l io  to  e x c lu d e  d e b t  o f  c o r p o r a t io n s  
w i th  a c t i v i t i e s  in  S o u th  A fr ic a ,  1 b e lie v e , c o u ld  b e  d o n e  in  a  r e a s o n ­
a b le  p e r io d  o f  t im e ,  w i th  n o  a d v e r s e  e f fe c t  on  t h e  r e t u r n  e a r n e d  by 
t h e  fu n d s .

B o n d s  t h a t  a r e  p r e s e n t ly  v a lu e d  b e lo w  t h e i r  c o s t c o u ld  be 
s w a p p e d  fo r  o th e r  b o n d s  w ith  s i m i la r l y  d e p re s s e d  p r ic e s  a n d  th e  
fu n d  w o u ld  re c o v e r  t h e  t a k e n  lo ss  w h e n  th e  b o n d  m a t u r e s  a t  p a r  
v a lu e .  T h e r e  w o u ld  n o t  n e c e s s a r i ly  b e  a n y  loss o f  in c o m e  o r  a n y  a d ­
d i t io n a l  r i s k  w i th  r e g a r d  to  th i s  p a r t  o f  t h e  p o r tfo lio .

In  m y  v ie w , t h e  d iv e r s i ty  o f  a v a i l a b le  o p t io n s  in  t h e  d e b t  a r e a  
p e r m i t s  t h e  e x c lu s io n  o f  c o m p a n ie s  w i th  S o u th  A f r ic a  o p e ra t io n s .  
S im i l a r ly ,  b e c a u s e  o f  t h e  m a n y  s u b s t i t u t e s  a v a i l a b le ,  th e  p ro p o s a l 
to  e n d  c o m m e rc ia l  b a n k in g  r e l a t i o n s  w i th  b a n k s  t h a t  m a k e  lo a n s  
lo  t h e  G o v e r n m e n t  o f  S o u th  A f r ic a  w o u ld  n o t  a p p e a r ,  in  m y  o p in ­
io n , to  p r e s e n t  a n y  s e r io u s  o b s ta c le  to  th e  e f f ic ie n t  c o n d u c t  o f  th e  
D is t r i c t  r e t i r e m e n t  fu n d .

I t  s e e m s  a  lo g ic a l p o s i t io n  to  t a k e  t h a t  a  r e d u c t io n  in  th e  u n i ­
v e r s e  w o u ld  n a r r o w  th e  s e le c t io n  a n d  a ls o  in c r e a s e  t h e  r i s k .  H o w ­
e v e r ,  a n  e x a m in a t io n  o f  w h a t  is b e in g  e l im in a te d  m ig h t  r e s u l t  in  a 
d i f f e r e n t  c o n c lu s io n .

F o r  e x a m p le ,  in  t h e  in v e s tm e n t  a r e a ,  if  o n e  w e re  to  e l i m i n a t e  a ll 
n u c l e a r  u t i l i t i e s  a s  a n  in v e s tm e n t ,  i t  w o u ld  r e s t r i c t  t h e  in v e s tm e n t  
a v a i l a b i l i t y  b u t  w o u ld  in c r e a s e  t h e  p e r f o r m a n c e  by  e l i m i n a t i n g  s e ­
c u r i t i e s  o f  g r e a t e r  r i s k  n n d  p o o re r  p e r f o rm a n c e .

T h is  s a m e  c o n c lu s io n  h a s  b e e n  d e m o n s t r a t e d  to  h e  c o r r e c t  in  
r e g a r d  to  t h e  e x c lu s io n  o f  in v e s tm e n t  in  c o m p a n ie s  h e a v i ly  in ­
v o lv e d  in  S o u th  A fr ic a .

T h e  tw o  c i t a t i o n s  o f  s p e c if ic  p e r io d s  o f  t im e  t h a t  t h e  p r e v io u s  
p a n e l  g a v e  w e r e  p e r io d s  in  w h ic h  t h e r e  w a s  a p p r e c i a t i o n  in  th o s e  
e q u i t i e s  w h ic h  e x c lu d e d  S o u th  A fr ic a ,  c o m p a r e d  w ith  t h e i r  to ta l  
u n iv e r s e .

S e v e r a l  s t u d ie s  h a v e  b e e n  c o n d u c te d  t h a t  h a v e  a t t e m p t e d  to  
v e r i fy  q u a n t i t a t i v e l y  w h a t  h a s  o r  w o u ld  h a p p e n  to  la r g e  p o r t fo lio s  
w h ic h  e x c lu d e  i n v e s tm e n ts  o f  c o m p a n ie s  in  S o u th  A fr ic a .

E a c h  o f  t h e  s tu d ie s  h a s  in  t h e i r  o w n  w a y  fo u n d  t h a t  fo r v i r tu a l ly  
a n y  g iv e n  p e r io d  o f  t im e  in  th e  p a s t ,  p o r t fo lio  p e r f o r m a n c e  w o u ld  
h a v e  b e e n  n o  w o rs e , a n d  in  so m e  c a s e s  w o u ld  h a v e  b e e n  b e t t e r ,  if  a  
s c r e e n  o r  a v o id in g  in v e s tm e n ts  in  S o u th  A fr ic a  h a d  b e e n  p la c e d  on  
a  fu n d .

W h ile  o n e  c a n n o t  a n d  s h o u ld  n o t  p r e d ic t  th e  f u t u r e  in v e s tm e n t  
r e t u r n s  b a s e d  u p o n  p a s t  p e r f o r m a n c e ,  w e s h o u ld  look  a t  p a s t  
r e c o r d s  o f  p e r f o r m a n c e  a n d  s tu d ie s .

T h is  c o m m it te e  s h o u ld  b e  f a m i l i a r  w i th  t h e  r e p o r t s  p r e p a r e d  by 
th e  C o u n c il o n  E c o n o m ic  P r i o r i t i e s  fo r  th e  S t a t e  o f  C a l i f o r n ia  R e ­
t i r e m e n t  S y s t e m s  e n t i t l e d ,  " P e n s io n  F u n d s  a n d  E th i c a l  I n v e s t ­
m e n t , "  t h e  r e p o r t  b y  F r a n k l i n  R e s e a rc h  a n d  D e v e lo p m e n t  o f



ance, and she has agreed to help us today with this complex sub­
ject.

Mr. Moody will not appear this morning, but his testimony is 
here, and he unfortunately was unable to be here. He was snowed 
in in Boston.
STATEMENTS OF ROBERT SCHWARTZ, VICE PRESIDENT, SHEAR-
SON AMERICAN EXPRESS, NEW YORK; AND JOAN BAVARIA
FRANKLIN RESEARCH & DEVELOPMENT CORP., ACCOMPANIED
BY DONALD FALVEY, JR., PRESIDENT, FRANKLIN MANAGE-
MENT CORP.. BOSTON, MASS.
Mr. Schwar’I.’ . Mr. Chairman, distinguished and very able mem­

bers of this committee, I should like to begin by addressing the two 
questions that the chairman posed that we all address before we 
begin out testimony.

One, do I support the bill? I respond to that, that whether I sup­
port the bill or not is not pertinent to my testimony, that I am 
here as an investment adviser, and that is the area I will direct my 
testimony to.
The second question, will passage of this bill affect more than 

marginally the investment? My answer to that is no, unless some 
of the 61 of the 73 investment counselors that the Meidinger report 
said, and I quote, "That is would be negatively impacted on their 
performance."
To add a little clarification, investment counseling is a serious 

business, and if you were to start with a negative attitude, then I 
don’t think you are going to get good results.

In accepting the invitation, I will direct my remarks principally 
to three investment areas that were cited in a letter to me of Janu­
ary 17, and I also will abbreviate what is rather brief testimony, 
and in the interest of saving time and complying with the chair­
man's suggestion, so I will not repeat those three questions.
They are really interrelated and they ore all addressed to the in­

vestment aspect of the bill.
I would like to make clear at the outset, that although I am a 

corporate vice president of Shearson American Express, I appear 
here as an individual and do not represent any company or any in­
stitution.

I am an economist, and I have been engaged in advising inves­
tors on how they can make profitable and also social^ responsible 
investments for a decade and a half.
The views and data which I present are not intended to repre­

sent the views of American Express, nor its wholly owned subsidi­
ary Shearson American Express.
This is not to imply that these companies have no concern about 

investments in South Africa. The companies have corporately ex­
pressed an abhorrence to the system of apartheid, and believe, 
however, that a better opposition to this system would come from a 
continued presence in South Africa of American companies which 
attempt in their various fields of endeavor to improve the situation 
of the black population. ,

'he American Express Co. has also supported the Sullivan Prin­
ciples while recognizing nnd stating that there are weaknesses in 
them.
The two companies are engaged in the area of finance and inter­

nationally oppose the practice of apartheid and have taken a 
number of public actions, including the discontinuance or all adver­
tising for the sale of Kugerrands and not extending loans to the 
South African Government or its agencies.
j Since my views are my own here, I would say that I consider this 
as many of my public appearances to be a demonstration of corpo­
rate freedom as related to academic freedom.
*; 1 have, for 15 years, been working in the area of socially respon­
sible investment, developed a small staff which specialized in the 
'area.
j.We have a growing volume of business and accounts, and for our 
specialization, wc have brought a good deal of new business and al- 
. tention to Shearson and to the area or socially responsible invest­
ing.
Y) 1 did my first public article in 1972 on socially responsible invest- 
"ing and doing good and going well at the same time. The entire
• area of socially responsible investments extends much beyond
• South Africa.

My experience has been in a broad area and with special attcn- 
; tion in regards to South Africa for those accounts which want to 
eliminate any investments in companies that nrc in South Africa.

I should like to take on extra minute and point out that one of 
f  those other areas of concern is nuclear utilities. The reason 1 pause 

to make this special observation is the current problem of utilities 
in the United States that are engaged in nuclear power.

; There are six major utilities in deep financial difficulties because 
of nuclear reactors under construction or having discontinued fion- 

'■ struction.
\  On February 28, 1980, I testified before a special New York State 
i  Assembly Committee on Nuclear Power nnd Investment, and in 
s’ that testimony, I concluded that aside from socially responsible 

values, "my concerns with straight investment decision, is the nu- 
. clear utility a good investment?"

The increasing costs through high safety factory requirements 
and the long periods of discontinued operation of existing reactors 
raises serious questions as to whether this industry is a prudent in- 
vestment.

Based upon factors which I will describe, it is my opinion that it 
is not.
A t that time, I was looked upon as an exlremist and received 

- many searching questions from members of that State assembly 
» committee. _ t .

. My projections have proved to be fact and it is with satisfaction 
that I state not a single bond or stock in any of my accounts have 

, been invested in any nuclear utilities and there has been no loss 
J. because of such failures as the $2.5 billion Washington Public 
v Power default or the more recent Marble H ill Public Service and 
Cincinnati Gas and Electric Zimmer nuclear facilities.

£ I cite tliis because it is to me comparable to the questions raised 
; with regard to divesting holdings of American companies in South
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B o s to n  p r e p a r e d  fo r t h e  W a s h in g to n ,  D .C. R e t i r e m e n t  p o rtfo lio , 
a n d  a n  i n t e r n a l  s t u d y  b y  C h e m ic a l  B a n k  t h a t  re v ie w e d  C h e m ic a l 's  
osvn " b u y  l i s t "  w ith  c o r p o r a t io n s  d o in g  b u s in e s s  in  S o u th  A fric a  
ie f t o u t.

I th in k  t h a t  w h e n  M s. B a v a r ia  te s t i f ie s  l a t e r  to d a y , s h e  w ill h av e  
u p d a te d  so m e  o f  th o s e  f ig u re s ,  a n d  t h a t  is  v e ry  sp e c if ic , g e t t in g  
d o w n  to  th e  p o r t fo lio s  in v o lv e d  h e re .

E a c h  o f  th e s e  s tu d ie s  h a s  d o c u m e n te d  th e  s t a t i s t i c a l  f a c t  th a t ,  a ll 
o th e r  th i n g s  b e in g  e q u a l ,  a  p o r t fo lio  t h a t  a v o id e d  s to c k s  o f  U .S. 
c o m p a n ie s  in  S o u th  A f r ic a  w’o u ld  h a v e  o u tp e r fo rm e d  a  p o r t fo 'io  
t h a t  h a d  in c lu d e d  th e s e  c o m p a n ie s .

T h e  C o u n c il o f  E c o n o m ic  P r i o r i t i e s  r e p o r t  on  th e  tw o  la r g e  C a li­
fo r n ia  p u b lic  f u n d s  is im p o r t a n t  to  th i s  c o n s id e ra t io n ,  b e c a u s e  o f 
t h e  s iz e  o f  th e  fu n d s , w h ic h  w e re  r e f e r r e d  to  e a r l i e r  th i s  a f te rn o o n  
a s  $2.'? b i l l io n  a n d  m y  f ig u r e s  sh o w  th e m  to  b e  a p p r o x im a te ly  $20 
b il l io n  in  1980 w h e n  t h i s  s tu d y  w a s  d o n e , a n d  th e  d e p th  o f  th e  
s t u d y  in c lu d e d  s i m u l a te d  c o m p u te r  p o r t fo l io s  a n d  th e  e x c lu s io n  o f  
tw o  a r e a s  o f  in v e s tm e n ts ,  S o u lh  A fr ic a  a n d  p o o r e m p lo y e e  r e l a ­
t io n s .

B o th  f u n d s  h a v e  p o lic ie s  t h a t  a d d r e s s  th e  e th ic a l  c o n s e q u e n c e s  o f  
t h e i r  in v e s tm e n ts .

T h e  C o u n c il r e p o r t  e n t i t l e d ,  “ P e n s io n  F u n d s  a n d  E th ic a l  I n v e s t ­
m e n t ."  w a s  p u b lis h e d  in  l a t e  1981) a n d  its  1(55 p a g e s  w e re  s u m m a ­
riz e d  in  a  r e le a s e  o f  N o v e m b e r  17. T h e  r e p o r t  f in a l ly  c o n c lu d e s :

C E P  d id  d iscover lh a l  d iv e s tm e n t a n d /o r  exclusion  w ould n o t have  s ig n itlcan l fi­
n a n c ia l conseiiup iices Tor th e  p ension  fun d s th em se lv es. T here fo re , b as ic  fiscal nnd 
legal co n cern s need  mil s lo p  P K R S /S T IIS  from  ta k in g  th e se  ac tions.

A  F r a n k l in  r e s e a r c h  a n d  d e v e lo p m e n t  r e p o r t  w a s  p r e p a r e d  s p e ­
c if ic a l ly  fo r th e  D is t r ic t  o f  C o lu m b ia , M a rc h  d, 1989, h e a r in g s  
b e fo r e  i t s  C ity  C o u n c il  C o m m it te e  o n  C o n s u m e r  a n d  R e g u la to r y  A f­
fa ir s .

1 s e e  n o  d i f fe re n c e s , n o  c o n f l ic t s  b e tw e e n  t h a t  s p e c if ic  a n a ly s i s  
a n d  w lin t I a m  r e p o r t in g .

T h e r e  a r e  tw o  g e n e r ic  p ro b le m s  w ith  a l l  oT th e  s tu d ie s  o f  th e  s o r t  
m e n t io n e d  a b o v e . M o s t im p o r t a n t ly ,  th e  p a s t *s n o t p ro lo g , a n d  th e  
f a c t  t h a t  a  c e r t a in  g r o u p  o f  s lo c k s  b e h a v e d  in  o n e  w ay  in  th e  p a s t 
c a n n o t  h e  u s e d  to  m a k e  a  c a s e  t h a t  th e y  w o u ld  p e r f o rm  s im i la r ly  
in  t h e  f u tu r e .

N e v e r th e le s s ,  t h e  fa c t r e m a in s  t h a t  p a s t  p e r f o r m a n c e  w o u ld  n o t 
h a v e  b e e n  m a d e  w o rs e  if  S o u lh  A f r ic a - r e la te d  s to c k s  h a d  b e e n  
o m i t t e d .

T h e  s e c o n d  p ro b le m  w ith  t h e s e  s tu d ie s  is t h a t  fo r th e  m a jo r i ty  o f  
t h e  t im e  p e r io d s  c o v e re d , s m a l l e r  c o m p a n ie s  h a v e  p e r f o rm e d  b e t t e r  
in  t h e  s to c k  m a r k e t  t h a n  h a v e  th e  l a r g e r  c a p i ta l iz e d  m u l t i n a t i o n a l s  
t h a t  te n d  lo  h a v e  o p e r a t io n s  in  t h e  R e p u b lic  o f  S o u th  A fr ic a .

F o r  r e a s o n s  o f  l iq u id i ty ,  v o la t i l i ty ,  a n d  o c c a s io n a l i n v e s tm e n t  r e ­
s t r i c t io n s ,  la r g e  i n s t i tu t io n a l  in v e s to r s  do  n o t a lw a y s  h a v e  th e  
lu x u r y  o f  in v e s t in g  f r e e ly  in  a l l  o f  t h e  s m a l l e r  c a p i t a l i z a t io n  c o m ­
p a n ie s  r e m a in in g  w h e n  th e  U .S . c o r p o r a t io n s  in  S o u th  A fr ic a  a r e  
e x c lu d e d .

In  r e s p o n s e  to  t h a t ,  t h e  t r e n d ,  I w o u ld  s a y , th r o u g h o u t  t h e  c o m ­
m u n i ty  o f  p u b lic  p e n s io n  f u n d s  is  to w a r d  l i l t in g  r e s t r i c t i o n s  o n  in - ' 
v e s t in g  in  s m a l l e r  g r o w th  c o m p a n ie s ,  a n d , se c o n d , w e  a r e  n o t

a w c r e  o f  a  s in g le  i n d u s t r y  t h a t  a  fu n d  w o u ld  b e  p ro h ib i te d  fro m  
in v e s t in g  in  i f  c o m p a n ie s  in  S o u th  A fric  a w e re  le f t o u t. 

iT h i r d ,  t h e  la r g e  p o s i t io n  o f  p e n s io n  fu n d s  in v e s te d  in  fix ed - 
* in c o m e  m o r tg a g e s  a n d  c a s h  e q u iv a l e n ts  is  n o t a f fe c te d . 

k i  A  f r e q u e n t  o b je c t io n  ra i s e d  to  d iv e s t i t u r e  p ro p o s a ls  is  t h a t  fu n d s  
jjTw ould h a v e  to  in c u r  a b n o r m a l ly  la r g e  t r a n s a c t io n  c o s ts . S in c e  th e  

D is t r ic t  o f  C o lu m b ia  A c t a llo w s  a  p e r io d  o f  2 y e a r s  fo r t h e  r e t i r e -  
j r .  m e n t  f u n d s  a n d  5  y e a r s  fo r  t h e  H o u s in g  F in a n c e  A g e n c y  w i th in  

j w h ic h  to  m a k e  s a le s ,  t h e  a r g u m e n t  t h a t  e x t r a  c o m m is s io n s  w o u ld  
.jj, h o v e  to  b e  p a id  d o e s  n o t  r e a l ly  a p p ly .

I n s t i t u t i o n s  l ik e  t h e  r e t i r e m e n t  b o a rd  n o r m a l ly  p a y  low  n e g o tiu t-  
,/  cd  r a t e s  o f  5 o r  G c e n t s  a  s h a r e  a n d  s o m e w h e r e  b e tw e e n  2.r> a n d  75 
n,: p e r c e n t  o f  a  p o r t fo l io  m a y  t u r n  o v e r  e a c h  y e a r  in  th e  n o rm a l  
' c o u rs e  o f  e v e n ts .

. T h u s ,  a  p r o g r a m  o f  d iv e s t i t u r e  c o u ld  b e  i n s t i t u t e d  o v e r  a  l im e
S . p e r io d  so  t h a t  m a n y  o f  th e  r e q u i r e d  s a l e s  a r e  d o n e  w h e n  in d e p e n d -  

■ e n t  i n v e s tm e n t  j u d g m e n ts  w o u ld  h a v e  w a r r a n t e d  s a le  a n y w a y . 
C o m m is s io n s  a r e  a  n e g lig ib le  p a r t  o f  p o r t fo l io  co s t.

J j g  ; In  e v a lu a t i n g  th e  e f f e c t  u p o n  p o r t fo l io s  o r  th e  d iv e s tm e n t  o f  seen  
S ?  r i t i e s  o f  c o m p a n ie s  m a k in g  lo a n s  to  o r  d o in g  b u s in e s s  in  th e  R e n u b - 
f  lie  o f  S o u th  A fr ic a , o n e  s h o u ld  a ls o  e x a m in e  th e  r i s k  in  m a k in g  
'V  s u c h  in v e s tm e n ts .  I t  is  a  c o u n t r y  w h ic h  is b e c o m in g  in c r e a s in g ly  
•/? m o r e  p o l i t ic a l ly  a n d  m i l i t a r i l y  e x p lo s iv e .

A  m a il w e ll k n o w n  to  th o  W a s h in g to n  s c e n e , f o r m e r  S e c r e t a r y  o f 
D e fe n s e  a n d  f o r m e r  P r e s id e n t  o f  t h e  I n t e r n a t i o n a l  B a n k  fo r  R eco n - 
s t r u c t io n  a n d  D e v e lo p m e n t,  R o b e r t  M c N a m a r a ,  in  a  s p e e c h  in  ()c- 

. .  to b e r  1982 a t  t h e  U n iv e r s i ty  o f  W i tw a te r s r a n d  in  S o u th  A fr ic a , 
C d re w  a t t e n t i o n  to  t h e  e s c a l a t i n g  s o c ia l  te n s io n s  c r e a t e d  b y  a p a r t -  
y i  h c id  a n d  s t a t e d  t h a t  " S o u lh  A fr ic a  m a y  b e c o m e  a s  g r e a t  a  t h r e a t  

to  t h e  p e a c e  o f  t h e  w o r ld  in  t h e  1990’s  a s  t h e  M id d le  F a s t  is  to d a y ."  
- 4  T h e  r e f e r e n c e s  th i s  m o r n in g  to  r i s k  d id  n o t  c i t e  in  a n y  in s ta n c e  
r: th e  r i s k  in  in v e s t in g  in  S o u th  A fr ic a  its e lf .  I f  th i s  is  a  r is k , f i rm s

w ith  la r g e  f ix e d  in v e s tm e n ts  f a c e  t h e  r i s k  t h a t  a r m e d  c o n f lic t in  
t h e  c o u n t r y  w ill d e s t r o y  p r o p e r ty  a n d  h a v e  a  n e g a t iv e  im p a c t  on  

j- e a r n in g s .
/' T h e  e x p e r ie n c e  o f  th o s e  f u n d s  w h ic h  h a v e  d iv e s te d  is p u b lic  in ­

fo r m a t io n  a n d  a  d e m o n s t r a t io n  o f  im p ro v e d  in v e s tm e n t  p e r f o r m ­
a n c e . I r e f e r  to  s u c h  d iv e r s e  p o r t fo l io s  a s  th o s e  o r  t h e  U n iv e r s i ty  o f  

•- W is c o n s in , th e  c i ty  o f  P h i l a d e lp h ia  a n d  th e  S ta t e s  o f  C o n n e c t ic u t
a n d  M a s s a c h u s e t t s .

W e w ill p ro b a b ly  h a v e  s o m e  q u e s t io n s  r a i s e d  a b o u t  th e s e  e n t i t i e s
t h a t  h a v e  d iv e s te d .

I n  c o n c lu s io n ,  i t  is  m y  v ie w  t h a t  a  d e c is io n  on  d iv e s t i t u r e  s h o u ld  
b e  m a d e  o n  t h e  b a s is  o f  w h e th e r  t h e  a p p r o p r i a t e  o f f ic ia ls  w ish  to 
t a k e  a  s t a n d  o n  t h e  q u e s t io n  o f  in v e s t i n g  in  c o m p a n ie s  t h a t  d o  b u s i­
n e s s  in  S o u th  A fr ic a .

T h e  f a c ts  a n d  f ig u r e s  o n  d iv e s tm e n t  o f  s e c u r i t i e s  o f  c o m p a n ie s  
o p e r a t in g  in  t h e  R e p u b lic  o f  S o u lh  A f r ic a  I b e lie v e  c le a r ly  e s t a b ­
l is h e d  t h a t  p e r f o r m a n c e  n e e d  n o t  b e  lo w e re d .

T h e r e f o r e ,  a  d e c is io n  a b o u t  d iv e s tm e n t  s h o u ld  n o t  b e  c lu t t e r e d  by  
a r g u m e n t s  in  r e g a r d  to  i n v e s tm e n t  p e r f o r m a n c e ,  h u t  b e  b a s e d  u p o n  
t h e  p o li t ic a l ,  m o r a l  is s u e s  a n d  a s  to  w h e th e r  t h e  d e c is io n m a k e r s  be- 

•> l ic v e  t h a t  d iv e s tm e n t  w ill h a v e  a n  e f f e c t  o n  e n d in g  th e  s y s te m  o f  
a p a r t h e id .  . -
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T h a n k  y o u , M r. C h a i r m a n .
(T h o  p r e p a r e d  s t a t e m e n t  o f  M r, S c h w a r tz  fo llow s:]

S en roM M irrrr  os  F is c a l  A k eaih s  a n h  H e a l t h  ok t h e  D i s t h u t  ok C o i.i im ii ia
Co m m it t e e

C h n irm n n  F a u n tro y  nnd  m em b ers  o f  th e  co m m ittee ; you h a v e  asked  m e to  tes tify  
th is  m o rn in g  d u r in g  h e a r in g s  on H ouse  C o m m ittee  R eso lu tion  21l> nnd H ouse Reso­
lu tio n  «J7U, re so lu tio n s  d isa p p ro v in g  th e  D is tr ic t o f  C o lu inh ia  A ct 5-7t> " I 'ro h ib itin g  
o f th e  In v e s tm e n t of P u b lic  F u n d s  in F in a n c ia l I n s t i tu t io n s  an d  C om p an ies M aking 
L o ans to  o r Doing B u sin ess w ith  th e  R epub lic  o f S o u th  A frica ."  You h av e  nlso re ­
q u es ted  in y o u r  I r t t e r  o f J a n u a r y  17. to  m e th a t  m y te s tim o n y  be re s tr ic te d  to  th re e  
m a jo r  p o in ts , n am e ly  " w h e th e r  r e s tr ic tin g  in v e s tm e n ts  w ill in c re a se  risk , decrease  
r e tu rn  a n d  im p a ir  liquidity ' o f th e  fu n d s  inv ested , l2l th a t  th e  re s tr ic tio n s  will e lim i­
n a te  w hole  se c to rs  of th e  S & P  000 c o m p an ies  su c h  a s  n u to  co m p an ies , c o m p u te r  and  
p h a rm a c e u tic a l  co m p an ies , 1-3) th a t  th e  re s tr ic tio n s  n re  m a n a g e a b le  fo r sm a ll funds 
b u t not fo r fund-- a s  la rg e  a s  th e  D is tr ic t o f C o lum bia  R e tire m e n t Roard fund  o f  $.’170 
m illio n .”

In  acce p tin g  /o u r  in v ita tio n  I w ill be  d ire c tin g  m y re m a rk s  p r in c ip a lly  to  th e  
th r e e  a r e a s  c ited  in y o u r  le tte r .

F irs t, I w ould like to m a k e  c le a r  t h a t  a lth o u g h  I am  a  C o rp o ra te  V ice P re s id e n t of 
S h e n rs o n /A m tr ic a n  E x p ress. I a p p e a r  h e re  a s  a n  in d iv id u a l n n d  do no t re p re se n t 
a n y  co m p an y  o r in s t i tu t io n  I am  a n  E conom ist nnd  h av e  been  en gaged  in ad v is in g  
in v e s to rs  on how  th ey  can  m a k e  p ro fita b le  n n d  a lso  so c ia lly  resp o n sib le  in v es t­
m e n ts  T h e  vjpw s nnd th e  d a ta  w h ich  I w ill p re se n t n re  not in te n d e d  to re p re se n t 
th e  view s or |m licies o f  th e  A m erican  E x p tc ss  n o r  its  S h e a rso n /A m e r ic a n  E xpress 
su b s id ia ry  T h is  is not to  im p ly  th a t  th e  A m erican  E x p ress C om pany  nnd  S h e a rso n / 
A m erican  E xpress h av e  no c o n ce rn  ab o u t in v e s tm e n ts  in S o u th  A frica. T hey  have  
ex p ressed  an  a b h o rre n c e  o f  th e  sy s tem  of a p a r th e id  a n d  b elieve  th a t  a b e tte r  oppnsi- 
t io n ’to  th a t  sy s tem  w ould  com e from  a  c o n tin u e d  p re se n c e  in S o u th  A frica of those 
A m erican  co m p an ies w h ich  a t te m p t in th e ir  v a rio u s  fie lds o f  en tlenvm  lo im prove 
th e  s i tu a tio n  o f th e  b lack  p o p u la tio n  T h e  A m erican  E x p ress C o m p an y  h a s  su p p o r t­
ed th e  S u lliv a n  P rin c ip le s  ev en  w h ile  recogn iz ing  th a t  th e re  n re  som e w eak n e sse s  in 
th e m

A m erican  E xpress is opposed lo d iv e s ti tu re  becau se  it believes th a t  th e  p resen ce  
o f  fo rw ard  looking c o m p an ie s  will he benefic ia l to  th e  m ajo rity  p o p u la tio n . In jo in ­
in g  th o s r  opposed to th e  p ra c tic e  o f  a p a r th e id  th e  A m erican  E x p ress  C om pany  and  
its  su b s id ia r ie s  h av e  ta k e n  n n u m b e r  o f pub lic  ac tio n s  in c lu d in g  th e  d isc o n tin u an c e  
oT a ll a d v e r tis in g  for th e  sa le  o f K u g o rrn n d s  an d  no t e x te n d in g  lo an s to  th e  S o u th  
A frican  G o v ern m en t o r  its  agencies.

I c o n s id e r  m y a p p e a ra n c e  h e re  ns d e m o n s tra tio n  o f  c o rp o ra te  freedom  a s  re la te d  
to ncad em ic  freedom . F o r fifteen  y e a r s  I Imve lieou involved in socially  responsib le  
in v e s tm e n ts  an d  now list a  sm a ll sta lT  w hich  sp ecia lizes in th is  a re a  W e h av e  a 
g ro w in g  vo lum e of bust "ss an d  acco u n ts . T h ro u g h  o u r  S|>ecializ/ition we hav e  
b ro u g h t a  good deal o f new b u sin e ss  n n d  a t te n tio n  lo  S h ea rso n  a n d  h av e  h e lp ed  d e ­
velop th e  e n t i r e  a re a  o f  so c ia lly  re sp o n sib le  in v e s tm e n t w hich  now  lias a d h e re n ts  
no t on ly  in (h is c o u n try  lu ll ab ro a d  H ow ever, it is not m y in te n tio n  nor w ould it he 
a p p ro p r ia te  for m e to  ta k e  a position  h e re  w ith  re g a rd  to an y  m o ra l issue  w ith  r e ­
spect to th e  a p a r th e id  reg im e in S o u th  A frica My co n cern  is w ith  th e  in v es tm en t 
n ren  an d  th e  q u e s tio n s  w h ich  you h av e  nosed to  m e.

T h e  e n t i r e  a re a  o f  soc ia lly  resp o n s ib le  in v e s tm e n ts  ex te n d s  m u ch  beyond S ou th  
Afr ica M> e x p e rien ce  h a s  been  in a  b road  a r e a  an d  w ith  specia l a t te n tio n  in reg ard  
to  S o u th  A frica fo r th o se  a c c o u n ts  w h ich  w a n t to  e l im in a te  an y  in v e s tm e n ts  in co m ­
p a n ie s  th a t  n re  in S o u th  A frica. I sh o u ld  like to  la k e  n n  e x tra  m in u te  an d  po in t mil 
th a t  one  o f  th o se  o th e r  a r e a s  o f  co n ce rn  is n u c le a r  u tilitie s . T h e  reaso n  1 p a u se  tu 
m a k e  th is  special o b se rv a tio n  is th e  c u r re n t  p ro b lem s o f  u ti l i tie s  in th e  U n ited  
S ta te s  en g ag ed  in n u c le a r  pow er. T h e re  a r e  c u r re n tly  six  m a jo r u ti l i tie s  in d eep  fi­
n a n c ia l d ifficu ltie s  b ecau se  o f  n u c le a r  re a c to rs  u n d e r  c o n s tru c tio n  o r  w h ere  con- 
s tru c t  ion hns been d isc o n tin u e d . O n F e b ru a ry  2K, Itl.SO, I te s tif ied  before a  specia l 
N ew  Y ork S ta te  A ssem bly  C o m m itte e  on N u c le a r  P ow er sa fe ty  a n d  in th n t  te s tim o ­
ny I conc lu d ed  th a t  as id e  from  soc ial resp o n sib le  v a lu es , “ m y co n cern  is w ith  a 
s tr a ig h t  in v e s tm e n t decision : Is th e  n u c le a r  u ti l i ty  in d u s try  n good in v e s tm e n t?  T he 
in c re a s in g  cost th ro u g h  th e  h ig h  s a fe ty  fac to r re q u ire m e n ts  n n d  th e  long p erio d s o f 
d isc o n tin u e d  o p e ra tio n  o f  e x is tin g  re n c to rs  ra ise s  se rio u s  q u e s tio n s  n s to w h e th e r  
th is  in d u s try  is a  p ru d e n t in v e s tm e n t. B ased upon fac to rs  w hich  I w ill describ e , it  is, 
m y o p in ion  th a t  il Ls n o t."  A t th a t  t im e  I w as looked upon  a s  nn e x tre m is t a n d  re­
ceived  m a n y  se a rc h in g  q u es tio n s  from  m em b ers  o f th a t  co m m ittee . M y p ro jec tio n s

h av e  proved to  he  fac t a n d  it is w ith  sa tis fa c tio n  th a t  I s ta te  n o t a  s in g le  bond or 
s to c k  in a n y  of m y acco u n ts  hav e  b een  in v este d  in an y  n u c le a r  u til i tie s  n n d  th e re  
hns been  no loss b ecau se  o f such  fa ilu re s  a s  th e  $2.5 b illion  d o lla r  W ash in g to n  
P ub lic  P ow er d e fa u lt  o r th e  m ore re c e n t M arb le  H ill I’uhlic  S erv ice  a n d  C in c in n a ti 
G as nnd  E lec tric  Z im m er n u c le a r  fac ilitie s . I c ite  th is  b ecau se  it is  to  m e co m p arab le  
to  th e  q u es tio n s  ra ised  w ith  reg ard  to  d iv es tin g  ho ld in g s o f A m erican  co m p an ies  in 
S o u th  A frica .   .

You n re  a ll well a w a re  o f th e  n u m b e r  o f s ta te s  nnd  lo ca lities  th a t  h a v e  recen tly  
co n sid ered , nnd  in  m an y  cases p assed , law s re la tin g  to  d iv e s tm e n t of pub lic  m onies 
from  firm s do ing  b u sin e ss in  S o u lh  A fricn W c h av e  ac ted  a s  a n  a d v iso r  to  se v e ra l of 
th e se  a n d  hav e  tes tif ied  befo re  m a n y  o th e rs . T h e  c ity  of P h ila d e lp h ia , th e  S ta te  of 
M ich ig an , M in n e so ta , M a ssach u se tts , O regon  a n d  R hode Is lan d , ns w ell a s . th e  D is­
tr ic t  o r C o lu m b ia  n re  am o n g  th e  e n ti t ie s  t h a t  w e hnve assis ted  w ith  leg is la tiv e  d e h b  
c ra t io n s  over in v e s tm e n ts  in  S o u th  A frica . F u r th e r ,  vvc hav e  been  in v ite d  to  speak  
a t  l i te ra lly  dozens o r  u n iv e rs itie s  w h ere  th e  issu e  h a s  a r ise n . T h e re  is p re sen tly  
pen d in g  leg isla tio n  in 25 S ta te s  n n d  33 u n iv e rs itie s  hav e  d iv es ted  in v a r io u s  d eg rees.

T h e  c e n tra l  issue  o f  th e  th r e e  q u e s tio n s  you h a v e  posed is, c a n  f id u c ia rie s  ex ecu te  
th e  p ub lic  t r u s t  a n d  resp o n sib ility  th e y  in h e re n tly  hold a s  th e  g u a rd ia n s  o f  m oney 
th a t  is th e  so u rce  o f r e t ire m e n t b en e fits  fo r D is tr ic t o f  C o lu m b ia  em ployees o r r e t i r ­
ees  w h ile  ex c lu d in g  in v e s tm e n ts  o f U.S. co m p a n ie s  in S o u th  A frica . T h e  legal an d  
m oral d u tie s  n re  q u ite  exp lic it: ac tio n , no m a tte r  how  d es irab le , shou ld  not he ta k e n  
th a t  w ould  h in d e r  th e  r e tu rn  e a rn e d  o n  th e  D is tr ic t of C o lum bia  R e tire m e n t 
B o a rd 's  in v es tm en ts . T h e  q u es tio n  th e n  becom es q u ite  sim ple: w ould law s b a r r in g  
ir ,v e s tm e n t of th e se  pension  fun d s n sse ts  in  U .S. c o rp o ra tio n s  th a t  do  h u sin e ss in 
S o u th  A frica  p re v e n t e a rn in g  th e  h ig h e s t r e tu rn  possib le  on th e  in v es tm en ts?

O u r  e x p e r ie n c e  w ith  bo th  in s ti tu t io n n l nnd  in d iv id u a l c lie n ts  in d ic a te s  th a t  th e  
a n sw e r  is no. W ith o u t s e p a ra tin g  th e  th r e e  q u e s tio n s  posed, le t u s e x a m in e  th e  issue 
an d  recognize th e  in te r re la t io n s  o f th e  q u es tio n s .

W e m a n a g e  m oney  w ith  a  m u ch  g r e a te r  se rie s  o f  re s tr ic tio n s  p laced  upo n  us th a n  
th o se  u n d e r  co n s id e ra tio n  today. A d d itio n a l re s tr ic tio n s  in c lu d e  non defen se , non- 
n u c len r, poor em p lo y ee  re la tio n s  n n d  e n v iro n m e n ta l p o llu ta n ts  am o n g  o th e rs . H ow ­
ev e r. th e  re m a in in g  u r iv e rs e  o f in v e s tm e n t op |x> rtu n ilies  a v a ila b le  lo  u s is su ffi­
c ie n tly  b road  lo  p e rm it the  la t i tu d e  to  be in o r  o u t o f  th e  stock  m a rk e t , n r  in long ur 
sh o rt te rm  bonds ns w e se e  fit. If w e. o r  se lec ted  o th e r  m oney  m an g ers , w ere  given 
th e  ta sk  o f m a n a g in g  fu n d s w ith in  th e  f ra m e w o rk  u n d e r  d iscu ssio n  todny  we would 
not h av e  p ro b lem s in f in d in g  su ita b le  a l te rn a t iv e s  to th o se  in v e s tm e n ts  t h a t  would 
be p ro h ib ited . T h e re  is no  in d u s try , au to m o b ile , c o m p u te r  o r  p h a rm a c e u tic a l in c lu d ­
ed w hich  w ould he co m p le te ly  b a r re d  b ecau se  o f  S o u th  A frica.

I’e rfo rm an co  in th e  m a n a g e m e n t o f a s s e ts  is n fu n c tio n  o f  th e  ac c u ra c y  of ju d g ­
m e n ts  ab o u t th e  o v era ll m a rk e t nn d , th e  fu tu re  c o u rse  o r in te re s t  ra le s , nnd  th e  
a b ility  to  se lec t in v e s tm e n ts  t h a t  a p p re c ia te  ov er tim e  In th is  fu n d a m e n ta l a p ­
p roach  a n d  w ith  th e  n v a ila b ility  o f som e c o m p an ies  in ev e ry  in d u s try , I be lieve  |x-r- 
fo rm nnce w ould n o t he  h in d e re d , lim ite d  o r  ndv ersc ly  a ffec ted  by th e  re s tr ic tio n s  of 
avo id ing  in v e s tm e n ts  in c o m p an ies  th a t  do  h u sin e ss  in  S o u th  A frica

A sig n if ic a n t p e rc e n ta g e  o f tiny pen sio n  fun d s in v e s tm e n ts  n re  in fixed  incom e se­
c u r i t ie s  nnd  cash  e q u iv a le n ts  nnd  in c lu d e  in so m e in s tan c es  m o rtg a g es. W hile  I tin 
n o t h av e  a  c u r r e n t  copy of th e  D is tr ic t o f  C o lu m b ia  R e tire m e n t B o n u ls  portfolio , 
th e re  is no reaso n  to  a ssu m e  t l in l fixed incom e n ren  is n eg lec ted  n r th a t  a ll in v e s t­
m e n ts  tire  in eq u itie s . C o n s id e ra tio n  o f d iv e s tm e n t of th e  fixed  incom e p o rtio n  of n 
po rtfo lio  is  re la tiv e ly  sim p le . _ . . . .

A r e s t ru c tu r in g  o f a  po rtfo lio  to  ex c lu d e  d e b t o f co rp o ra tio n s  w ith  a c tiv itie s  in 
S o u th  A frica , I be lieve , cou ld  be do n e  in n re a so n a b le  period  o f  tim e , w ith  nn a d ­
v e rse  effect on th e  r e tu rn  e a rn e d  by th e  F unds. Bonds t h a t  n re  p re se n tly  valued  
below  th e ir  cost cou ld  he sw apped  for o th e r  b o nds w ith  s im ila r ly  d e p ressed  p rices 
n n d  th e  F und  w ould  reco v er th e  " lo ss"  w h en  th e  bond m a tu re s  a t  p a r _value . There 
w ould  no t n ecessa rily  he nny  loss o f incom e o r  a n y  a d d itio n a l risk  w ith  re g a rd  to 
th is  p a r t  o f th e  portfo lio .

In m y view , th e  d iv e rs ity  o f  a v a ila b le  o p tio n s  in lit"  d eb t a r e a  p e rm its  th e  ex c lu ­
sion  o f  co m p an ies  w ith  S o u lh  A fricr. o p e ra tio n s . S im ila rly , b ecau se  o f th e  m a n y  suli- 
s t i tu te s  av a ilab le , th e  proposal to c u d  co m m erc ia l b a n k in g  re ln tio n s  w ith  b u n k s th a t 
m a k e  lo an s to  th e  g o v e rn m e n t o f  S o u th  A frica , w ould no t npixm r, in m y op in io n , to 
p re se n t a n y  se rio u s  o b sta c le  to th e  e ffic ien t co n d u c t o f  th e  R e tire m e n t F und .

I t  se em s n logical position  to to k c  th n t  a  red u c tio n  in  th e  u n iv e rse  w ould  n a rro w  
th e  se lec tio n  n n d  n lso  in c re a se  th e  rusk. H ow ever, an  e x a m in a tio n  o f  w h a t is being  
e lim in a te d  m ig h t re su lt  in  a  d if fe re n t conclusion . For ex am p le , in th e  in v es tm en t 
a re a , if one w ere  to  e l im in a te  a lt n u c le a r  u t i l i t ie s  ns n n  in v e s tm e n t, it  w ould  re s tr ic t 
th e  in v e s tm e n t av n iln b ility  b u t w ould in c re a se  th e  p e rfn rm a a c o  by e l im in a tin g  socu



17-1

r i tio s  o f  g r e a te r  r isk  a n d  p o o re r  p e rfo rm an ce . T h is  s a m e  co nclus ion  lia s  been  dem on­
s t r a te d  lo be c o rre c t in re g a rd  lo th e  exclusion  o f  in v e s tm e n t in co m p a n ie s  heavily  
invo lved  in  S o u th  A frica 

S ev e ra l s tu d ie s  h av e  been c o n d u c ted  th a t  h av e  a t te m p te d  to  verify  q u a n tita tiv e ly  
w h a t h a s  o r  w ould  h a p p e n  to  la rg e  po rtfo lio s w hich  ex c lu d e  in v e s tm e n ts  o f com pa 
n ies  in .South A frica E ach o f  th e  s tu d ie s  h a s  in th e ir  ow n w ay  found th a t  for v ir tu ­
a lly  a n y  g iven  p erio d  o f  t im e  in  th e  p as t, p o rtfo lio  p e rfo rm a n c e  w ould  hav e  been no 
w orse, a n d  in som e cases w ould  h av e  been  b e tte r , if  a  sc ree n  or avo id in g  invest­
m e n ts  in S o u th  A frica  h ad  been  p laced  on a  fu n d  W hile  o n e  can  n o t n n d  sh o u ld  not 
p re d ic t th e  fu tu re  in v e s tm e n t r e tu rn s  based  upon  p a s t p e rfo rm a n c e , w e shou ld  look 
a t  p a s t reco rd s  o f  p e rfo rm a n c e  a n d  s tu d ie s . T h is  c o m m itte e  sh o u ld  bo fa m ilia r  w ith  
th e  re p o rts  p re p a re d  by th e  C ouncil on E conom ic P r io r i t ie s  for th e  S ta le  o f C a lifo r­
n ia  R e tire m e n t S y stem s e n t i t le d  "P e n s io n  F u n d s  a n d  E th ica l In v e s tm e n t" , th e  
re p o rt by F ra n k lin  R e sea rch  n n d  D ev e lo p m en t o r  H eston p re p a re d  for th e  W ash ing ­
to n  D C . R e tire m e n t po rtfo lio , a n d  an  in te rn a l  s tu d y  by C h em ica l B a n k  th a t  re ­
v iew ed C h e m ic a l's  ow n "b u y  lis t"  w ith  c o rp o ra tio n s  d o in g  b u sin e ss in  S o u th  A frica 
le f t ou t Ear'll o f  th e se  s tu d ie s  h a s  d o c u m en ted  th e  s ta tis t ic a l  fact th a t ,  a ll o th e r  
th in g s  being  e q u a l, a p o rtfo lio  th a t  avo ided  s lo c k s o f  U .S. co m p an ies in  S o u th  A fricn 
w ould h av e  o u tp e rfo rm e d  a  p o rtfo lio  th a t  h a d  in c lu d ed  th e se  co m pan ies .

T h e  C ounc il o f  E conom ic P r io r i t ie s  re p o rt on  th e  tw o  la rg o  C a lifo rn ia  P ub lic  
fu n d s  is im p o r ta n t  to th is  c o n s id e ra tio n  b ecau se  o f th e  size o f th e  F u n d s, to ta llin g  
$17 b illion  in  I9KII, th e  d e p th  o f  th e  s tu d y  in c lu d in g  s im u la te d  c o m p u te r  portfo lios 
a n d  th e  exclusion  o f tw o a r e a s  o r  in v e s tm e n t, S o u th  A frica  nnd poor em ployee  re la ­
t io n s  B oth  fu n d s  h a v e  po lic ies t h a t  a d d re ss  th e  e th ic a l  co n seq u en ces o f  th e i r  in v est­
m e n ts

T h e  C ouncil re p o rt, e n ti t le d  "P e n s io n  F u n d s  an d  E th ic a l In v e s tm e n t,"  w as p u b ­
lish ed  in la te  I5W0 an d  its Ilia p ag es  w ere  su m m a riz e d  in a  re le a se  o f  N ovem ber 17, 

T h e  r e p o r t  f in a lly  concludes.
"C E P  did d iscover th a t  d iv e s tm e n t a n d /o r  exclu s io n  w ould not h av e  sign ifican t 

f in a n c ia l co n seq u en ces for th e  p en s io n  fu n d s  th em se lv e s . T h e re fo re , b a s ic  fiscal an d  
legal co n ce rn s  need  no t stop  P E R S /S T ItS  from  ta k in g  th e se  ac tio n s ."

A F ra n k l in  R e sea rch  a n d  D ev e lo p m en t re p o r t  w as p re p a re d  specifica lly  for th e  
D istric t o f  C o lum bia  M arch  -I, 19M-I h e a r in g s  befo re  its  C ity  C ouncil C o m m ittee  on 
C o n su m e r a n d  R eg u la to ry  A ffa irs  I u n d e rs ta n d  th a t  J o a n  H a v a s u  o r  F ra n k lin  Re­
se a rc h  an d  D evelopm en t w ill he  te s tify in g  today . N ot on ly  th  o m m itte c  b u t th e  
D.C R e tire m e n t B uard  sh o u ld  b e n e f it  from  llu- d e ta i le d  a n a ly s is  o f  th e  R e tirem en t 
B o a rd 's  fu n d s w hich  Ms. B a v a ria  h a s  done. I se e  no d iffe ren ces , no co n flic ts  betw een  
t h a t  specific  a n a ly s is  nnd  w h a t I am  rep o rtin g .

T h e re  a re  tw o g e n e r ic  p ro b lem s w ith  nil o f  th e  s tu d ie s  o f th e  so r t m en tio n ed  
above. M ost im p o rta n tly  th e  pas t is no t p ro lo g u e  n n d  th e  fact th a t  a  c e r ta in  g ro u p  
o f  s to ck s b eh av ed  in o n e  w ay in  th e  past c a n n o t ho u sed  to m a k e  a  case  th a t  th ey  
w ou ld  p erfo rm  s im ila r ly  in th e  fu tu re . N e v e rth e le s s , th e  fac t re m a in s  th a t  past p e r­
fo rm an ce  w ould n o t h av e  been  m ad e  w o rse  iT S o u th  A fricn  re la te d  s lo c k s  h ad  been 
o m itte d . T h e  second  p rob lem  w ith  th e se  s tu d ie s  is th a t  for th e  m a jo r ity  o f  th e  tim e  
perio d s  covered  s m a lle r  co m p a n ie s  hav e  p e rfo rm ed  b e l te r  in th e  stock  m a rk e t th a n  
h a v e  th e  la rg e r  c a p ita lized  m u lt in a t io n a ls  th a t  ten d  to  h a v e  o p e ra tio n s  in th e  R e­
p u b lic  o r S o u th  A frica  Fur re a so n s  o f  liq u id ity , v o la tility , nnd  occasional in v e s tm e n t 
re s tr ic t io n s  la rg e  in s t i tu t io n a l  in v e s to rs  do not a lw ay s  h av e  th e  lu x u ry  o f  inv estin g  
free ly  in a ll o f tlo- sm a lle r  c a p ita liz a tio n  co m p an ies re m a in in g  w h en  th e  U .S. co rp o ­
ra t io n s  in S o u th  A frica  n re  ex c lu d ed  O u r  re sp o n se  is th ree fo ld : O n e , th e  tre n d  
th ro u g h o u t th e  c o m m u n ity  o f  p u b lic  pen sio n  fu n d s is to w a rd  lif tin g  re s tr ic tio n s  on 
in v e s tin g  la  s m a lle r , g ro w th  co m p an ies ; tw o, w e a r e  not a w a re  o f  a  s in g le  in d u s try  
th a t  a  fu n d  w ould lie p ro h ib ited  from  in v e s tin g  in if  co m p a n ie s  in  S o u th  A frica  w ere  
le ft ou t. T h ird , th e  la rg e  position  o f  p ension  fu n d s in v es te d  in fixed incom e, m o r t­
g a g e s  a n d  cas'.i eq u iv a le n ts  is n o t affec ted .

A fre q u e n t ob jec tion  ra ised  to  d iv e s ti tu re  p ro p o sa ls  is th a t  fu n d s w ould  h av e  to 
in c u r  a b n o rm a lly  la rg e  tr a n sa c tio n  costs. S in ce  th e  D is tr ic t o r  C o lu m b ia  A ct a llow s 
n iH-riou of tw o y e a r s  for tlo- R e tire m e n t funds n n d  five y e a rs  for th e  H ousing  F i­
n a n c e  A gency  w ith in  w hich  to  m a k e  sa le s  th e  a rg u m e n t th a t  e x tr a  co m m iss io n s 
w ould  h a v e  to  be paid  does not re a lly  app ly . In s t i tu t io n s  lik e  th e  R e tire m e n t B oard 
n o rm a lly  pay  low n eg o tia ted  r a te s  o f  five o r  s ix  c e n ts  a  s h a r e  n n d  so m e w h e re  be­
tw een  25 to  75 p e rc e n t u f a po rtfo lio  m ay  tu r n  o v e r  each  y e a r  in th e  n o rm a l co u rse  
oi ev en ts . T h u s , a  p ro g ra m  o f  d iv e s ti tu re  could  lie in s t i tu te d  ov er a  tim e  [icriod so 
th n t  m an y  of th e  re q u ire d  sa le s  n re  d o n e  w hen  in d e tien d e iit in v e s tm e n t ju d g m e n ts
w ould  hav e  w a rra n te d  s a le  an y w ay . C om m issio n s a r e  a  n eg lig ib le  p a r t  o f  po rtfo lio  cost.

r- Jn  e v a lu a tin g  th e  e ffe c t upon po rtfo lios o r th e  d iv e s tm e n t o f  se c u ritie s  o f co m p a­
n ies m a k in g  lo a n s  to  o r  d o in g  b u s in e ss  in  th e  R epub lic  o f  S o u th  A frica , o n e  shou ld  

Salso e x a m in e  th e  risk  in m a k in g  su c h  in v e s tm e n ts . It is a  c o u n try  w hich  is becom ­
in g  in c re a s in g ly  m o re  p o litica lly  a n d  m ili ta r i ly  exp losive . A m a n  w ell k now n  lo  th e  
W ash in g to n  scene , fo rm e r S e c re ta ry  o f  D efense an d  fo rm e r P re s id e n t o f  th e  In te rn a ­
tio n a l B o n k  for R e c o n s tru c tio n  an ti D ev e lo p m en t, R o b e rt M c N a m a ra , in  n speech  in 
O ctober 19K2 a t th e  U n iv e rs ity  o f  W itw a te rs ra n d  in S o u th  A fr ic a —drew  a t te n tio n  to 

' t h e  e s c a la tin g  soc ial te n s io n s  c re a te d  by a p a r th e id  n n d  s ta te d  th a t  "S o u th  A frica 
- m ay  becom e as g re a t  a  th r e a t  to  th e  peace  o r  th e  w orld  in th e  1990's a s  th e  M iddle 
; E a s t is to d ay ."
i ’i i f  th is  is  c o rre c t, f irm s w ith  In i^ e  fixed in v e s tm e n ts  fucc th e  risk  t h a t  a rm e d  con- 

fiict in th e  c o u n try  w ill d e s tro y  p ro p e rty  n n d  h av e  a n e g a tiv e  im p a c t on earn in g s.
T. T h e  e x p e r ie n c e  o f  thn so  fu n d s w h ich  h a v e  d iv es te d  is p u b lic  in fo rm a tio n  a n d  a 

d e m o n s tra tio n  o f  im p ro v ed  in v e s tm e n t p e rfo rm an ce  I refe r to  su c h  d iv e rse  portfo- 
V- lios a s  th o se  o f  th e  U n iv e rs ity  o f  W isconsin , th e  C ity  c f  P h ila d e lp h ia  a n d  Hie S ta te s  
.- of C o n n ec ticu t a n d  M a ssach u se tts .
• * ln  co n c lu s io n , i t  is  m y v iew  t h a t  a  decision  on  d iv e s ti tu re  sh o u ld  be m ad e  on th e  

f  bas is  o f  w h e th e r  th e  a p p ro p r ia te  o ffic ia ls w ish  lo  ta k e  a  s ta n d  on th e  q u es tio n  of 
>  in v e s tin g  in  co m p an ie s  t h a t  do b u sin e ss  in  S o u th  A frica  T h e  fact an d  f ig u res on 
f a  d iv e s tm e n t o f se c u r i t ie s  oT c o m p an ies  o p e ra tin g  in th e  R epublic  o f S o u th  A frica , I 

believe c le a r ly  e s ta b lis h --’ th a t  p e rfo rm a n c e  need  n o t be  low ered . T h e re fo re , a  deci- 
}Z  Bion ab o u t d iv e s tm e n t 'd  n o t be  c lu t te re d  by a rg u m e n ts  in  re g a rd  to  in v es tm en t 

p erfo rm an ce , h u t Ik i upon  th e  po litica l, m o ra l issues an d  a s  to  w h e th e r  th e  
?  decision  m a k e rs  b e l ie .c  H int d iv e s tm e n t w ill h a v e  nn  effec t o n  e n d in g  th e  sy s te m  of 

a p a r th e id
i. ------------

Dn. Ronr.RT J .  Sc iiw a iit z

D r. R o b ert ,1. S c h w a rtz  is nn eco n o m ist n n d  in v e s tm e n t a d v iso r  w ho for ov er a 
d ecad e  h a s  sp ecia lized  in  socially  re sp o n s ib le  in v e s tm e n ts  tS .R  I.i. H e received  his 
M.A. from  C o lum bia  U n iv e rs ity  an d  Ph.D . from  th e  A m erican  U n iv e rs ity , l ie  is a 
fo rm e r U .S. T re a s u ry  o ffic ia l a n d  hns p a r t ic ip a te d  in in te rn a t io n a l  co n fe ren ce  
ab ro ad  an d  a t  th e  U n ite d  N a tio n s  H e is a  r e t ire d  C a p ta in , th e  U .S. M a rin e  C<ir|is, 
a n d  se rv ed  in  th e  Pacific  d u r in g  W orld  W a r II. In  1959, Dr. S chw artz, r e tu rn e d  to 
N ew  Y ork ns a se n io r  o ffice r o f th e  A m alg am ated  B ank  nnd , s in c e  19li(i, hns w orked 
fo r tw o  m a jo r  W all S tre e t  co m p an ies , i i e  h a s  a lso  been  on A d ju n c t A ssocia te  P ro fes­
so r a t  B a ru ch  C ollege te a c h in g  a  g rn d u n te  c la s s  in  F in an ce , a  guest le c tu re r  a l a 
n u m b e r  o f  u n iv e rs itie s , in  th is  c o u n try  a n d  a b ro a d  an d  w r it te n  m an y  a r tic le s  co n ­
cern ed  w ith  econom ics n n d  in  re c e n t y e a rs , p a r t ic u la r ly , so c ia lly  re sp o n sib le  in v e s t­
m en ts .

H e  is a  V ice P re s id e n t  o f  S h e a rso n /A n ie r ic n n  E x p ress, In c .. h a v in g  jo in ed  th e , 
p re d ecesso r firm  o f S h e a rso n  in  151(71). Ur. Schw artz, is u m em b er o r th e  A m erican  
E conom ic A ssocia tion ; B o a rd  o f  T ru s te e s , In te r-R n c in l C ouncil fo r B u sin ess O p p o rtu ­
n ity ; m em b er, A m erican  A rb itra tio n  A ssocia tion ; a  m em b er o f th e  B oard  o f A dvo­
c a te s  fo r C h ild re n  an d  th e  N a tio n a l B oard  o f  th e  C o m m ittee  Tor a  S a n e  N u c le a r  
Policy.

D r. S chw artz, is m a rr ie d  to  Jo se p h in e  Dinz M a rtin  (M.D.) a n d  th e y  re sid e  in M an ­
h a t ta n  n n d  E ast H am p to n .

Mr. F a u n t r o y .  Thank you very much, Dr. Schsvartz.
We will now hear testimony from Mrs. Bavaria. I would he very 

pleased if you would identify the gentleman to your left to whom 
you have been looking with such admiring glances.

STATEMENT OF JOAN BAVARIA
Ms. B a v a r i a .  The gentleman to my left is Don Fallcy, president 

of Franklin Management Corp., the parent company of the Frank­
lin Research Corp., which does screen, account work.
. He is also my husband.
• Mr. F a u n t r o y .  Oh, I understand.
Mrs. B a v a r i a .  We do not support House Resolution 216 and 372. 

We do not believe that the divestiture of companies involved in 
South Africn will have significant impact on portfolio performance.
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In the testimony that we prepared, which I will try to abbreviate 
as best 1 can, because it has been a long day, we address the most 
commonly posed argument against divestiture and discuss and 
refute them, nnd add some financial thoughts of our own.

.\1r. Chairman, and what remaining committee members we 
have, I thank you for the opportunity of testifying on the proposed legislation.
The movement to divest pension funds of the stocks and bonds of 

companies doing business in Soulh Africa has sparked widespread 
public debate and in the process, raised fundamental questions re­
garding the financial implications or such actions.

These concerns, while very legitimate, have tended to shift the 
agenda for debate away from its primary focus, how we can best 
affect a change in South Africa’s apartheid system. We hope that 
today's testimonies will serve to quiet these financial concerns nnd 
return the debate to its proper arena.
The proposed bill raises three economic issues in arguing against 

divestment. These issues arc:
One, whether the pension funds will be exposed to greater risk 

and/or lower return because or the smaller list of available invest­
ments; two, whether the restrictions will create significant added 
expenses in terms of transaction costs and increased staff time; 
and, three, whether the restrictions are manageable for a fund as 
large as the D.C. Retirement Board’s fund. 1 will respond to these issues in that order.
The argument has been made on both a technical and hypotheti­

cal basis that by disallowing investment in the around 400 firms 
doing business in South Africa— out of 6,350 companies on the 
major exchanges— that risk and return will be negatively affected.
The basis for this argument is that many of the country's largest 

companies— this is going to be another percentage figure that is 
going to be debated, because it waffles around the 30-percent figure 
of the market— capitalization of the S&P 500, are included among this group.

Further concern is expressed over the fact that these restrictions 
will eliminate certain sectors of the S&P 500, such as automobiles, 
chemicals, and drugs, from investment consideration.

While hypothetically convincing, a series of studies have not sup­
ported these fears. Rather, they have shown that over time South 
Africa Free companies have outperformed the restricted stocks 
with a minimal amount of added risk.
The Chemical Bank of New York, the U.S. Trust Co. of Boston,

nnd Trinity Investment Management Corp. of Boston, have each
conducted historical studies indicating that SAF portfolios have
performed consistently— retroactively— better than unrestricted portfolios.
In the Trinity Management study, their SAF universe of '13!) 

companies enjoyed a 3-percent absolute annual return superiority 
over the restricted stocks. This increase in return occurred with an 
insignificant increase in risk. The beta— measure of risk, a volatili­
ty measure— for the SAF universe was 1.16 as against 1.12 for the restricted slocks.
The 16 percent number that has been used, it was a 16-percent • 

riskier number thnt was used and came from a study done Inst.

«jj§w spring by a well-known financial publication that attempted to 
a tm ’ measure trading liquidity in smaller companies versus large com- 

panies in small lots versus large numbers.
It was the very worst case for the very smallest companies in the 

largest blocks. With intelligent trading, there is no reason that 
that risk number should apply to the D.C. portfolio.

; ' The variance is always very high in any given period, as manag­
ers attempt lo anticipate economic cycles and the stock market.

As Mr. Ray suggested, most assumptions made by those opposed 
:S% ' to divestiture center on S&P, Standard & Poors. 500 proxy ac- 
~Y? counts. In reality, investment advisers do not index accounts to any 
’ A measure but rather attempt to gues which market sectors are
'• ’■.■A going to outperform others.Our own retrospective study of the District of Columbia Retire- 
/..Sv meat Board’s fund further supports these findings. Over the past !)
' f-f- years, the restricted stocks in this portfolio had a growth in earn- 
■ mgs and price appreciation— ex-dividends— of 8 percent per yenr.
- T1 unrestricted stocks, meanwhile, experienced earnings growth
\ \ u  of 11.2 percent with price appreciation of 21.5 percent per year—  
r. ex-dividends— over the same period.
'%[■ It should not be surprising that these studies have shown that

SAF companies have grown faster than South Africa-related firms. 
v*Y: The companies in South Africa tend to be heavy industrial or

mature firms who by virtue of their size do not have the incremen­
tal growth potential of smaller companies.

: I cite as corroborating evidence the 1!)82 edition of "Stocks,
j1 Bonds, Bills, and Inflation:’’ " The Past and the Future", by Roger

• Ibbotson and Rex Sinquefield.According to this study, the compound annual return from 15)26 
. X to 1981 of small stocks— their definition— was 12.1 percent, while
.* *. the return for all slocks was 9.1 percent.

These figures are consistent with the Trinity nnd Franklin Re- 
' search studies, which have shown a 3-percent higher return Tor the 

dative ly smaller, South Africa free companies.
It might nlso be pointed out that to diminish risk, we can pur­

chase bonds issued by agencies of the U.S. Government at this 
i time, that equal or exceed historical returns of all other assets in­

cluding most stocks, bonds, real estate or even inflation.
We have gotten all hung up on common stocks here, but we 

■" might focus on the fact that there are other instruments available
to pension managers.•t While often conceding this point of return, critics of divestment 
have raised concerns over a decrease in quality due to the lowered 
capitalization of SAF companies. These fears, though, nre also un­
founded.The Trinity study has exhibited that an SAF portfolio creates in- 

. ' significant overall additional risk while maintaining an adequate
rate of capitalization. The average net worth of the 439 companies 

;3 ,  included in this study was $1.2 billion.
The Digital example that was given this morning, normally a 

portfolio will hold any one slock to less than 5 percent of the total 
j ig '; portfolio, this is prudent and has been mandated by ERISA.

If you were to buy Digital up to 5 percent of the portfolio in the 
J&II& , D.C. portfolio, you would have a holding Digital equipment of about
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$11 million, which is larger than any holding in reality has been 
bought to date bv any of the managers of the fund.

That $11 million holding would be two-tenths of 1 percent ol the 
total of Digital’s capitalization of $5 billion, taking in good faith 
the number that they gave us here. That in no way represents a 
threat to the liquidity of Digital stock. That is just one example.

Likewise*, there is no reason to believe that quality should be 
threatened. As even the Meidingcr report states in its conclusion, 
the preponderance of all issues falls above an "A rating, accepta­ble by almost any standard.

The Retirement Board’s current managers have not found it nec­
essary to slick to even this standard, as we heard from Mr. Rays 
testimony this morning.

Since not many managers hold more than 50 securities in any
one fund, the maintenance of a quality highly capitalized, and di­
versified portfolio is possible.

The second argument raised is that these restrictions will create 
significant added expenses in terms of transaction costs and in­
creased stuff time. Our analysis and experience indicates that nei­
ther factor is a problem in the .case of South Africa screens.

However, the monitoring of Sullivan signatories probably would 
add cost to the investment process.

Under the divestiture proposal, using as a point of reference the
December 31, 1983 holdings of the funds, the common stock of 33
companies would be sold. Since, in some cases, more than one of
the stock managers holds a security, the total common stock sale transactions would be 43.

Brokerage commissions, using 0 cents per share, would total 
about $210,000 to both buy and sell the necessary securities. This 
figure is .09 percent of the approximately $22(5 million now invest­
ed in common stocks, which is a very low transaction rate in our industry.

Also, since the average turnover in the equity portion of an insti­
tutional portfolio annually runs from 25 percent to 75 percent, a 
significant portion of tlie transaction costs related to the divesti­
ture can be considered normal costs of doing business.

With the divestiture plan allowing 2 full years for the sale o f re­
stricted stocks, we do not feel that the turnover or transaction costs 
can be considered excessive.

We do not feel that the imposition o f this restriction will signifi­
cantly add staff time in managing the funds. We have managed re­
stricted individual portfolios for a number of years, and have found 
the South Africa restriction the easiest and least time consuming.

The final concern is that the fund will be too large to be effi­
ciently managed under this restriction. Again, while this concern is 
legitimate, there is no evidence to substantiate the fear.

We are dealing with this fund and shouldn't be hypothecating 
into California and other States that might follow suit.

I feel that we and others have provided data indicating that it is
quite feasible to find quality, growth-oriented investment opportu­nities in SAF companies.

Several cities and States have enacted divestment legislation 
over the past 2 years that will force the divestment of at least $300 
million, nearly the current size of Washington, D.C.'s fund. ■<

i i a

. No problems have been encountered thus far with the orderly di­
vestment of restricted bonds or stocks or the efficient management 
of these funds.

' For example, contrary to rumor, the fund of the State of Massa­
chusetts, though different from that or Washington, has had no 

i  problems in enacting South Africa-related restrictions with their $1 
billion fund—nearly three times the current size of Washington's, 

v? ,- Seventy-five percent of the necessary $90 million was successful- 
*v> ly divested during the first year. The swaps implemented last 

Bpring improved the quality of the portfolio, improved current cash 
M-Y'.ii. flow by over $2 million per year, decreased volatility and risk, and 

wj]i ultimately gain the fund up to $36 million over the life of the 
,/c.y new bonds. Tne swap also "saved” the portfolio up to $15 million 

last year in possible market value erosion due to falling bond 
prices.

We were asked to look over the divestiture and give some num- 
bers, and I believe all of these numbers have the stamp of official 
approval on them.

The manager of the funds had the presence of mind to go into 
Par bonds. Anyone who knows bonds management knows last year 

*  was a bad year for discount bonds and prices fell significantly.
My colleague, Steve Moody, of the U.S. Trust, cannot be here 

«  today; but I nave been asked to read just a couple of paragraphs of
his testimony, because they supplement by own testimony.

: He is the vice president for Investments at U.S. Trust Co., col-
league of Robeit Zubin's; and he manages $350 million of assets 

,y. along with five other managers.
The overwhelming determinant of a portfolio’s long-run risk and 

•A ’ return is asset allocation. Asset allocation refers to what propor- 
s V  tions of a portfolio arc invested in various major asset types. Those 

v‘ major classes of assets nre common stocks, bonds, real estate, and 
. money market instruments,

. ■{£-. There is no reason to believe that the South Africa restrictions
would interfere with these broad asset allocation decisions which 
are the most fundamental dimension of portfolio management.

A second significant issue when considering the restrictions of 
the City Council’s act are the potential effects on common stock di­
versification.

Soulh Africa restrictions should not prevent a common stock 
portfolio from being extremely well diversified. Our conclusion is 
supported by an analysis Mr. Litvak performed 4 years ago lor the 
State of California.

Using a specialized computer program, he measured the extent 
to which an investor could construct a portfolio as diversified as 
the whole S&P 500 out of the non-South Africa related stocks in 
the S&P 500. The measure of diversification was a more sophisicnt- 

;/ ed one than that of industry distribution.
This study showed that using these acceptable companies, one in 

fact can construct a portfolio as diversified as the whole S&P 500. I 
jg- have attached a detailed summary of this study.

A key assumption of this study—and a highly realistic one—is 
that the investment manager can pick and choose from the accept­
able companies so as to actively '•"construct a portfolio most closely 
resembling the universe of stocks before any exclusions.



Studies that simply compare the financial characteristics of the 
"average" excluded and nonexcluded company will always overem­
phasize the impact of exclusion since they do not take into account 
this rebalancing.

Wc have done such a study where rebalancing was not permit­
ted, for the Treasurer of the State of Connecticut when thnt State 
was entertaining a similar divestiture hill.

That study compared the perform, '•e of a portfolio consisting 
solely or those equities in the Standard and Poors 500 Index with 
that sam e portfolio purged or the equities of companies with known 
lending or operations in South Africa over a 10-year period.

Performance was superior for the smaller purged portfolios, for 
the 10 years chosen, 11)72 to 1981, but there is so much variation 
from year to year that one can only say with confidence that there 
was no statistically significant difference in performance between 
the two portfolios.

Not surprisingly the smaller, purged portfolio did have somewhat
greater volatility, that is the returns each calendar quarter varied
more than did the total returns to the whole Standard nnd Poors 
501).

Some observers do not understand how diversification is possible,
given that a few whole industries represented in the S&P 501), such
as auto manufacturers, would be effectively excluded.

There are two reasons why the impact is not as great as it would 
seem.

First, the traditional definition of industries does not adequately 
encompass the groups of companies whose economic and slock per­
formance tend to move together. For example, when auto compa­
nies do well, the businesses that supply components to these com­
panies along with firms that produce other consumer durables, for 
example, appliances, tend to do well nlso.

I$y investing in economically related sector, an investment man­
ager can usually capture the benefits of any more narrowly defined 
individual industry.

Second, industry distribution is only one of several factors that
determine stock portfolio diversification. Other important issues in
determining an appropriate level of diversification include growth
orientation, financial condition, market capitalization, and interest 
rate sensitivity.

A good mix of these qualities can be found in the companies 
passing the Soulh Africa restrictions.

In summary, an investment community generally opposed to po­
litical interference, sensitive to pension law obligations, and unfa­
miliar with considering the social implications of their actions, has 
raised several financial questions regarding divestiture.

To date, however, there is no evidence that divestiture has nega­
tively impacted a pension fund. In fact, there is a growing accumu­
lation of studies and real examples that show the opposite.

Therefore, given prudent execution by the fund s managers, we 
conclude that the divestiture of stocks and obligations or companies 
doing business with South Africa would itself cause no economic 
damage to the pension funds of the city of Washington, D.C.

Given this reality, we stress that the divestiture issue is not one 
of economics, but one of conscience and political judgment.

The prepared statement of Mr. Moody follows:]
T e s t im o n y  by STr.rnr.N K . M oony, V i r r  P r e s id e n t , In v e s t m e n t s  a n d  L a w r e n c e  
• L i t v a k . In v e s t m e n t  O f f ic e r , U n it e o  S t a t e s  T r u s t  Co
«

nfl’his testimony is submitted in regard lo II. Cong. lies. 21G concerning District nf

Co'umbia C ity County Act 5-7G.I 
My name is Stephen Moody. 1 nm Vice President for Investments in the Asset

Management Division of the United Stales Tru st Company, in Boston, Massachu­
setts. Together with five other portfolio managers, I nm responsible for managing 

'approximately $250 million in assets, representing pension funds, endowments nnd 
Individual accounts. Our institution hns more than a decade of experience in man- 
■aging investment portfolios subject to social criteria. For several years, we have of­
fered a special investment management service for those investors who wish to have 
conventional financial objectives and criteria supplemented by social ones 
'j. This testimony was prepared by Lawrence Litvak and myself to comment solely 
on the question of how South Africa-related restrictions in C ity  Council Act fi- 7li arc 
likely to effect the investment performance of the District's retirement funds (Mr. 
IJlvnk was unable to join me todny.) I believe that ns n practical matter a portfolio 

: manager subject to South Africa restrictions enn achieve investment performance

Suite competitive with what would be achieved in the absence of these restrictions 
in n theoretical level, it can always be said Hint limiting the range of choice in 

Investment management w ill n lw ajs impair performance. But with regard to the re­
strictions imposed by C ity  Council Act 5-7G, 1 do not believe the impairment to bo

' significant.
J-The overwhelming determinant of n portfolio's long-run risk and return is asset 
allocation. Asset allocation refers to what proportions of n portfolio nre invested in 

'various major asset types—those major clnsses of nssets are common stocks. bomK  
real estate nnd money market instruments. There is no reason to believe that the 
South Africa restrictions would interfere with these broad asset allocation decisions 
which are the most fundamental dimension of portfolio management.

A second significant issue when considering the restrictions of the C ity Council's 
Act nre the potential effects on common slock diversification. South Africa restric­
tions should not prevent a common stock portfolio from lieing extremely well-diver­
sified Our conclusion is supported by nn analysis Mr. Litvak performed four years 
ago for the State of California Using n specialized computer program, lie measured 
the extent to which nn investor could construct n portfolio as diversified as the 
whole S& P 501) out of the non-South Africn related slocks in the S i'll’ 500. The  
measure of diversification was a more sophisticated one than lh a l of industry distri 
button. Th is study showed that using these acceptable companies one in fact can 
construct a portfolio ns diversified ns the whole S& P 500. I have attached a detailed

summary of this study
A key assumption of this study-nnd a highly realistic one—is that the invest­

ment manager can nick nnd choose from the acceptable companies so ns to actively 
reconstruct a portfolio most closely resembling the universe of stocks before any ex' 
elusions. Studies that simply compare the financial characteristics of the "average" 
excluded and lion-excluded company will always over emphasize the impact of excln 
sion since they do not take into account this rebalancing.

We have done such a study where rebalancing was not permitted, for the Treasur­
er of the Stale of Connecticut when that stale was entertaining a sim ilar divestiture 
hill. That study compared the performance of a portfolio consisting solely of those 
equities in the Standard & Poor 5110 Index with that same portfolio purged of the 
equities of companies with known lending or operations in South Africa over a ten- 
year periud. Performance was superior for the sm aller purged portfolio, for the ten 
years chosen (11172-1 OS 11, though there is so much variation from year to year that 
one can only say with confide a ir  that there were no statistically significant differ­
ence in performance between the two portfolios. Not surprisingly the smaller, 
purged portfolio did have somewhat greater volatility, that is the returns each cal­
endar quarter varied more than did the total returns to the whole Standard and 

Poor 50(1.
Some observers do not understand how diversification is possible given that it few 

whole industries represented in the S&P 50(1, such ns auto manufacturers, would In.' 
effectively excluded. There ire (wo reasons why the impact is not :is great as it 
would seem. First, the traditional definition of industries does not adequately en­
compass the groups of companies whose economic and stock performance tend to 
move together. For example, when nuto companies do well, the businesses that 
supply components to these companies along with firms thnt produce other con-
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Burner durables, o r . appliances, tend lo do well also. By investing in econjmicnlly. 
related sectors, an investment manager can usually capture the benefits of any 
more narrowly defined individual industry. Second, industry distribution is only one 
of several factors that determine stock portfolio diversification Other important 
issues in determining an appropriate level of diversification include growth orienta­
tion, financial condition, market capitalization and interest rnte sensitivity A good 
mix nf these qualities can be found in the companies passing the South Africa re­
strictions

I now would like to turn lo another issue which is often raised when South Africa 
restrictions nre being discussed. A large retirement fund like thnt of the District's is 
already restricted to. widely traded, usually larger, companies for greater liquidity; 
won't these additional social restrictions lead to a loo small a universe of sufficient­
ly liquid stocks'.’ A simple measure of a stock's liquidity is its market capitalization, 
the product of the number nf shares outstanding and the price per share. Assume 
that the $370 million of D C . retirement funds would on average he -r»0 percent in 
common slock nnd that on average this stock portfolio will be distributed ncruss 50 
stocks Fu I her assume that for liquidity reasons this $3.7 million average stock po­
sition shouid never represent more than one percent of each stock’s total market 
capitalization This means the retirement fund would be restricted to companies 
with market capitalizations of $.'170 million (bv coincidence the same figure as the 
system’s total assets' There nre nbout Bfia publicly traded companies with market 
capitalizations lit least this high About 350 of those would be on a South Africa 
restricted list Kven if all of these companies were among the 805 companies with 
market capitalization above $370 million (many of them nre not), it would still leave 
over 500 companies in which the (>ortfo|in readily could invest

As a final point I would like to report that our experience at United States Trust 
Company in managing portfolios with social criteria has been positive Of our {350 
million in assets under management, approximately $55 million are managed under 
social as well as financial criteria Most or these accounts are subject to social con­
siderations far more extensive than South Africa, including labor relations, equal 
employment opportunity performance, environmental impact, prndurt purity and 
safety nnd other criteria. We have separately monitored the performance of these 
socially sensitive accounts since I'.INO I have attached a sheet summarizing the per­
formance nf these socially sensitive accounts in the three and three-quartets years 
through September 3 0 . I1IS3 Fur this period, the typical socially sensitive account 
had an annualized return of 111.7 percent This was insignificantly higher than our 
typical conventional account, which had an annualized return of III I percent We 
would suggest that investment management quality and investment approach are 
the major factors in determining performance.

Our performance is. parenthetically, significantly higher than the major stock, 
bond anil money market indices over this period Also, the 35th percentile fund in 
the largest survey of such balanced funds in the country had an annualized return 
of If. 3 percent over the same period, some 2 !l percent below that of U.S. Trust's 
median socially sensitive account

I would lie happy lo try lo answer any questions the Members of the Committee 
might have
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A PRUDENT APPROACH FOR 
PENSION FUNDS

COMMUNITY EC O N O M IC S, INC.
C O N F E R E N C E  O N  AL TE R N A T IV E  STATE  A N D  L O C A L  POLIC IES

I I I .  HOW EXCLUDING A CORPORATION* S SECURITIES 
W ILL AFFECT A PENSION FUND PORTFOLIO*

. W he th e r  e x c l u d i n g  c e r t a i n  s e c u r i t i e s  w i l l  s u b s t a n t i a l l y  
im p a i r  p o r t f o l i o  p e r f o rm a n c e  i s  a q u e s t i o n  o f  f a c t .  B u t  L i k e  
many q u e s t i o n s  w h i c h  seen  s t r a i g h t f o r w a r d ,  i t  i s  d i f f i c u l t  t o  
answer w i t h o u t  K now ing wha t i n f o r m a t i o n  a b o u t  y o u r  p e n s i o n  
f u n d  t o  g a t h e r  and how t o  a n a l y z e  i t .  T h i s  s e c t i o n  l a y s  o u t  
t h e  b a s i c  i n v e s tm e n t  c o n c e p t s  needed t o  t r a c e  p o t e n t i a l  p o r t ­
f o l i o  e f f e c t s  and e x p l a i n s  w h a t  t h e  l i k e l y  q u a l i t a t i v e  and 
q u a n t i t a t i v e  im p a c t s  w i l l  be u n d e r  v a r i o u s  a s s u m p t i o n s .  I t  
i s  i n t e n d e d  t h n t  any r e a d e r  c o u l d  t h e n  a s s e s s  w h i c h  assump­
t i o n s  nnd t h u s  w h i c h  e f f e c t s  a r e  m os t p r o b a b l e  f o r  h i s  o r  ho r 
r e t i r e m e n t  s y s t em .

Wc b e g i n  by  e x p l a i n i n g  w h a t  good p o r t f o l i o  e f f e c t s  and 
bad p o r t  f o l i o  e f f e c t s  a r e .  N e x t ,  we d e s c r i b e  sone common 
e r r o r s  i n  t h i n k i n g  n b o u t  how e x c l u s i o n  w i l l  i n f l u e n c e  p o r t ­
f o l i o  p e r f o rm a n c e .  A g a i n s t  t h e s e  e x am p le s  o f  w ha t n o t  t o  do ,  
th e  c o r r e c t  a p p r o a c h  t o  a n a l y z i n q  f i n a n c i a l  e f f e c t s  i s  d e ­
s c r i b e d .  Wc p r o c e e d  t h r o u g h  t h e  n a j o r  d e t e rm i n a n t s  o f  p o r t ­
f o l i o  p e r f o rm a n c e ,  c o n s i d e r i n g  how ea ch  w i l l  be changed as a 
r e s u l t  o f  e x c l u d i n g  some c o r p o r a t i o n s  f r om  t h e  i n v e s tm e n t  u n i ­
v e r s e .  The s e c t i o n  c o n c l u d e s  w i t h  a c h e c k l i s t  o f  f a c t s  t o  
c o n s i d e r  i n  e v a l u a t i n g  e x c l u s i o n  e f f e c t s  and i n  d e s i g n i n g  
m easu res  t o  m i n im i z e  t h e  p o s s i b i l i t y  o f  a d v e r s e  e f f e c t s .

I t  i s  s om e t im e s  a r g u e d  t h a t  " t h e r e  a r e  so many p o t e n t i a l  
i n v e s tm e n t s  t h a c  e x c l u d i n g  an y g r c u p  w i l l  have no n e g a t i v e  im­
p a c t  on e x p e c t e d  p e r f o rm a n c e  dua t h e  a l t e r n a t i v e s . " 22 As 
t h e  D e p a r tm e n t  o f  L a b o r ' s  ERISA a d m i n i s t r a t o r  I a n  L a n o f f  has 
c o r r e c t l y  n o t e d ,  " . . .  as a p r a c t i c a l  m a t t e r  t h i s  ' s o  many 
f i s h  i n  t h e  s e a '  a r g um en t i s  o n l y  p e r s u a s i v e  when you Know you 
h a v e n ' t  e l i m i n a t e d  t h e  b i g  f i s h .  E x c l u s i o n  o f  a s i g n i f i c a n t  
segmen t o f  t h e  i n v e s tm e n t  u n i v e r s e  w i t h o u t  c o n s i d e r a t i o n  o f  
i n v e s tm e n t  m e r i t ,  w o u ld  g e n e r a l l y  n o t  be p r u d e n t , "

• P o r t i o n s  o f  t h i s  s e c t i o n  a r e  based on r e s e a r c h  by Law rence 
L i t v a k  as p a r t  o f  a C o u n c i l  on E conom ic  P r i o r i t i e s  s t u d y  
o f  i n v e s tm e n t  p r a c t i c e s  and o p p o t t u r n t l e s  f o r  t h e  S t a t o  o f  
C a l i f o r n i a  R e t i r c n e n t  S y s t em s :  B a l d w i n ,  T ow e r ,  t . i t v u k ,
K a t p e n , Pen s i o n  Funds and E t h i c a l  I n v e s tm e n t , 1100.



W i t h  t h i s  t h o u g h t  i n  n i n d  we t a k e  t h e  r e a d e r  t h r o u g h  an 
e x e r c i s e  i n  d e t e r m i n i n g  w h e th e r  “ a good c a t c h "  i n  p o s s i b l e  
g i v e n  d i f f e r e n t  d e g r e e s  o f  e x c l u s i o n .  Wc w i l l  be f o c u s i n g  
p. i t t  i c u l . i r l /  on t h e  e x c l u s i o n  o f  U .S . c om pan ie s  w h ic h  i n v e s t  
i n  o r  lo a n  t o  Sou th  A f r i c a ,  b u t  t h e  g e n e r a l  f r am ew o rk  f o r  
t h i n k i n g  ab-«ut e x c l u s i o n  e f f e c t s  i s  more g e n e r a l l y  a p p l i c a b l e .

A. What T o r t  f o l i o  E f f e c t s  S h o u ld  Wc De Conc e r n e d  Abo u t?

B e f o r e  wo can  t a l k  a b o u t  how e x c l u s i o n  w i l l  a f f e c t  a p e n ­
s i o n  fun . !  p o r t f o l i o ,  one has t o  know w ha t r e p r e s e n t s  a "g o o d "  
p o r t f o l i o  e f f e c t  an*.! w h a t r e p r e s e n t s  a "b a d "  p o r t f o l i o  e f f e c t .

When a p e n s i o n  f u n d  makes a p o r t f o l i o  i n v e s tm e n t ,  t h e r e  
a r e  tw o c h i e f  c o n c e r n s .  One i s  how much money can  be g a i n e d .
M o r t a l l y  p e r i o d i c  p a ym en ts  w i l l  be r e c e i v e d  t h r o u g h  i n t e i e o t  
o r  vJobt i n v e s tm e n t s  and d i v i d e n d s  on e q u i t y  i n v e s tm e n t s .  I n  
a d d i t i o n ,  t h e r e  may bo a j u d gem en t t h a t  t h e  m a r k e t  v a l u e  o f  
t h e  i n v e s tm e n t  w i l l  i n c r e a s e ,  g e n e r a t i n g  a c a p i t a l  g a i n ,  a l ­
t h o u g h  i t  can a l s o  f a l l ,  c r e a t i n g  a c a o i t a l  l o s s .  The com­
b i n a t i o n  o f  I n t e r e s t  o r  d i v i d e n d  pa ymen ts  and c l ia n qes i n  m a r­
k e t  v a l u e  r e p r e s e n t s  t h e  measu re o f  r e t u r n  w h i c h  u l t i m a t e l y  
c o n c e r n s  t h e  i n v e s t o r .

The p e n s i o n  fu n d  c a n  t h i n k  o n l y  i n  t e rm s  o f  an i n v e s t ­
m e n t ' s  e x p e c t e d  r e t u r n ,  h ow e v e r ,  s i n c e  t h e  a c c c a l  o r  r e a l  i r .ed 
r e t u r n  w i f l ' d e p o n d  or. e v e n t s  t h a t  c a n n o t  be c o m p l e t e l y  p r e ­
d i c t e d .  T h i s  u n c e r t a i n t y  r e g a r d i n g  f u t u r e  e c o nom ic  e v e n t s  
g i v e s  r i s e  t o  t h o  o t h e r  m a j o r  c o n c e r n  i n  m ak in g  any f i n a n c i a l  
i n v e s tm e n t ,  r i s k .  The p o s s i b i l i t y  t h a t  a c t u a l  r e t u r n s  w i l l  
d i f f e r  f rom  t n e  e x p e c t e d  r e t u r n s  i s  w h a t we common ly r e f e r  t o  
as r i s k .  The r i s k  o f  an i n v e s tm e n t  w i l l  depend on b o t h  t h e  
c h a r a r t c n r . t  i c s  o f  t h e  c o r p o r a t i o n  b e i n g  f i n a n c e d  ( f u r  e xam p le  
i t s  s e n s i t i v i t y  t o  t h e  b u s i n e s s  c y c l e  and t h e  number o f  com­
p e t i t o r s )  and on t h e  t e rm s  on w h ic h  t h o  money i s  i n v e s t e d .  A 
d e b t  i n v e s tm e n t  p r o v i d i n g  f i x e d  i n t e r e s t  and known p r i n c i p a l  
r e p a ym en t  w i l l  n o rm a l l y  be l e s 3  r i s k y  t h a n  common s t o c k  p a y i n g  
an u n c e r t a i n  d i v i d e n d  and unknown c a p i t a l  a p p r e c i a t i o n .

The good e f f e c t  o f  h i g h e r  e x p e c t e d  r e t u r n  i s  n o rm a l l y  
A ccompan ied by t h e  bad e f f e c t  o f  h i g h e r  r i s k . 2 J R i s k i e r  e n t e r  
p r i r . e s  c m  o n l y  f a l s e  c a p i t a l  i f  t h e y  can  p r om is e  a h i g h e r  r e ­
t u r n  t h a n  l e s s  r i s k y  one r . ; t h u s ,  t h e r e  i s  an a s s o c i a t i o n  b e­
tween p u r s u i n g  h i g h e r  r e t u r n  and h a v i n g  t o  b e a r  g r e a t e r  r i s k  
as ar. i n v e s t o r  .

Two o t h e r  p e r f o rm a n c e  d im e n s i o n s  a r c  im p o r t a n t  t o  a penn ies 
fu n d  be* n ine t n e y  a f f e c t  r e t u r n  and r i s k .  T hey a r e  l i q u i d i t y  
and m a n a g e m e n t / t r a n s a c t i o n  c o s t s ,

L i q u i d i t y  i s  t h e  c a se  w i t h  w h i c h  a p o r t f o l i o  i n v e s tm e n t  
can  be c o n v e r t e d  t o  c a s h .  The need f o r  l i q u i d i t y  w i l l  d e ­
pend on t h e  d e g r e e  t o  w h i c h  t h e  i n v e s t o r  ne ed s t o  d r aw  on i t s  
p o r t f o l i o  f o r  o p e r a t i n g  f u n d s  ( b e n e f i t  p a ym en ts  i n  t h e  case 
o f  a r e t i r e m e n t  s y s t em )  a n d / o r  c e l l  i n v e s tm e n t s  q u i c k l y  i n  
o r d e r  t o  c o r r e c t  p o r t f o l i o  management m i s t a k e s  o r  t a k e  a d v a n ­
t a g e  o f  new i n f o r m a t i o n .

Management and t r a n s a c t i o n  c o s t s  a r e  t h e  c xpense r . i n c u r r e d  
i n  e v a l u a t i n g ,  p u r c h a s i n g ,  m o n i t o r i n g ,  and s e l l i n g  i n v e s tm e n t s .

B. What a r e  Some Common E r r o r s  i n  T h i n k i n g  Abou t  K x c l u s i o n
Costs?

Many p e o p le  c o n s i d e r i n g  t h e  e f f e c t s  o f  i n v e s tm e n t  e x c l u s i o n  
on p o r t f o l i o  p e r f o rm a n c e  make f a l s e  o r  n a i v e  a s s u m p t i o n s .
L e t ' s  t a k e  a r e c e n t  s t u d y  o f  t h e  Im p a c t  o f  s e c u r i t i e s '  e x c l u ­
s i o n  a s  an e xam p le  o f  t h e  t y p e s  o f  e r r o r s  t o  a v o i d . 24

The s t u d y  t o o k  a l i s t  o f  c om p an ie s  i n  w h i c h  p e n s i o n  fu n d 3  
common ly i n v e s t  ( t h e  99 t o p  h o l d i n g s  o f  i n s t i t u t i o n a l  i n v e s t o r s '  
e q u i t y  p o r t f o l i o s ) ,  and c om pa red  t h e  p a s t  r e t u r n s  o f  e x c l u d e d  
com pan ie s  and n o n - c x c l u d e d  c om p a n ie s .  The p e n a l t y  f o r  e x c l u ­
s i o n  w o u ld  be e v i d e n c e d  i n  any s u p e r i o r  r e t u r n  f o r  t h e  e x c l u d e d  
s e c u r i t i e s .  T hose  c om p a n ie s  e x c l u d e d  w e re  39 w h i c h  had a p ­
p e a re d  on t h e  C o r p o r a t e  Da ta Exchange l i 3 t  o f  s o c i a l l y  u n ­
d e s i r a b l e  c o r p o r a t i o n s . 25 Tho 60 a c c e p t a b l e  s t o c k s  p ro d u c e d  
an a v e r a g e  a p p r e c i a t i o n  o f  7 6 . 8 1 ,  e x c l u d i n g  d i v i d e n d s ,  o v e r  
t h e  p r e v i o u s  f i v e  y e a r s ,  w h i l e  t h e  39 u n a c c e p t a b l e  o n e s  p r o ­
du ced  an a p p r e c i a t i o n  o f  8 3 . 5 1  o v e r  the- same p e r i o d .  The 
a n a l y s i s  c o n c l u d e d  t / i a t  e x c l u s i o n  w o u ld  h u r t  f u n d  p e r f o rm a n c e ;  
t h e  p r e c i s e  c o s t  w o u ld  de pend on how t h e  p o r t f o l i o  w o u ld  n o r ­
m a l l y  be w e i g h t e d  b e tw een  t h o  tw o g r o u p s  o f  c sm p a n ie s .

T h i s  a p p r o a c h  t o  e s t i m a t i n g  e x c l u s i o n  c o s t s  i s  s im p l e  h u t  
c o m p l e t e l y  i n v a l i d .  To b e g i n  w i t h ,  i t  f o c u s e s  on o n l y  one 
d im e n s i o n  o f  p e r f o rm a n c e  —  t : t u r n  —  and n e g l e c t s  t h e  o ' h e r  
f a c t o r s ,  s u ch  as r i s k ,  w i n c h  may v a r y  be tw een and e x p l a i n  t h e  
d i f f e r e n c e s  b e tw een  t h e  e x c l u d e d  and n o n - e x c l u d o d  com p an ie s .

I f  a p a r t i c u l a r  s t o c k  h a s  g i v e n  a r e l a t i v e l y  h i g h  r e t u r n  
o v e r  a n o t h e r  s t o c k  i n  t h e  p a s t ,  i t  may be due t o  i t s  b e i n g  a 
f u n d a m e n t a l l y  r i s k i e r  h o l d i n g .  R i s k i e r  i n v e s tm e n t s  m us t com* 
p e n s a t c  t h e i r  ow ne r w i t h  h i g h e r  r e t u r n .  Co t h e  e x c l u s i o n  o r  
i n c l u s i o n  o f  such s t o c k s  may n o t  g i v e  you a b e t t e r  o r  wo rse 
p o r t f o l i o  a t  a l l  —  j u s t  a d i f f e r e n t  one w i t h  r e t u r n  d i f f e i -  
c n~ es  b e i n g  b a la n c e d  o u t  b y  r i s k  d i f f e r e n c e s .

S econd , t h i s  a p p r o a c h  i n c o r r e c t l y  r e l i e s  upon h i s t o r i c a l  
r e t u r n s  t o  e s t im a t e  f u t u r e  r e t u r n s .  W he th e r  a s t o c k  o r
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g r o u p  o f  s t o c k s  has p r o d u c e d  a s u p e r i o r  o r  i n f e r i o r  r e t u r n  i n  
t h e  p . l s t  i n  i t s e l f  g i v e s  v i r t u a l l y  no I n f o r m a t i o n  a b o u t  how 
i t  w i l l  do i n  t h o  f u t u r e .  I f  a s t o c k  ha s done w e l l  t h i n  y e a r ,
l . t c i t  w h a t e v e r  p o s i t i v e  i n d i c a t i o n  o f  f u t u r e  s . i p o r i o r  p e r f o r ­
mance t h . i t  g i v e s  w i l l  c a u s e  t h e  p r e s e n t  p r i c e  o f  t h e  s t o c k  t o  
r i s e  t o  t h e  p o i n t  w h e re  i t s  e x p e c t e d  f u t u r e  r e t u r n s  a r c  j u s t  
n o rm a l f o r  i t s  d e g r e e  o f  r i s k .

T h u d ,  t h i s  a p p r o a c h  does n o t  a l l o w  f o r  t h e  o b v i o u s  f a c t  
t h a t  i n v e s t o r s  can  s u b s t i t u t e  f o r  e x c l u d e d  f i r m s  many compan­
i e s  n o t  p r e s e n t l y  i n  t h e i r  p o r t f o l i o s .  I t  i s  c l e a r l y  f a l s e  t o  
assume t h . i t  an i n v e s t o r ,  c o n s i d e r i n g  f o t c g o i n g  c e r t a i n  i n v e s t ­
men t p o s s i b i l i t i e s ,  w o u ld  n o t  t r y  t o  l o o k  f o r  and s e l e c t  o u t  
o f  t h e  s t i l l  a v a i l a b l e  s e c u r i t i e s  t h o s e  mos t l i k e  t h e  ones i t  
o t h e r w i s e  w o u ld  h o l d .

C . What i s  t he C o r r e c t  Way t o  E s t im a te  t h e  P o r t f o l i o  E f f e c t s
o t~  E x c l u s i o n ?  ’

We w i l l  a n a l y z e  p o t e n t i a l  p o r t f o l i o  e f f c c t 3  o f  e x c l u s i o n  
by u s i n g  t h o  f r am ew o rk  am i e v a l u a t i o n  t e c h n i q u e s  o f  m od em  
i n v e s tm e n t  t h e o r y .  Mode rn i n v e s tm e n t  t h e o r y  o f f e r s  a s y r . t r -  
r u t i r -  me thod f o r  c l a s s i f y i n g ,  c s t i m a t i n a ,  am i c o n t r o l l i n g  t h e  
s o u r c e 3 n f  i n v e s tm e n t  r i s k  and r e t u r n . 2 ^ I t  w i l l  e n a b le  us t o  
i d e n t i f y  ways i n  w h ic h  p o r t f o l i o  p e r f o rm a n c e  c o u l d  he im p a i r e d ,  
an-J t o  gauge t h e  s e r i o u s n e s s  o f  t i i e s e  e f f e c t s  u n d e r  d i f f e r e n t  
e x c l u s i o n  s c e n a r i o s .

T h i s  a p p r o a c h  .17 j i d s  t h e  e r r o r s  d i s c u s s e d  i n  t h e  p r e v i o u s  
s e c t i o n .  I t  t a k e s  i n t o  a c c o u n t  t h e  r i s k  d im e n s i o n  o f  s e c u r i t y  
an .l p o r t f o l i o  p e r f o rm a n c e  when e v a l u a t i n g  t h e  im p a c t  o f  e x c l u ­
s i o n ,  i n s t e a d  o f  i g n o r i n g  i t .  I t  b a s e s  i t s  e s t im a t e s  o f  
f u t u r e  s e c u r i t y  r e t u r n s  on f u n d am e n t a l  r e l a t i o n s h i p s  be tw een 
r i s k  and r e t u r n  in  t h e  f i n a n c i a l  m a r k e t s ,  i n s t e a d  o f  j u s t  
r e l y i n g  upon r e t u r n s  t h a t  t h e  r e l e v a n t  s e c u r i t i e s  h j v e  p r o ­
duced o v e r  some r e c e n t  p e r i o d  o f  y e a r s .  And i t  r e c o g n i z e s  
t h a t  i n v e s t o r s  have a l a r g e  u n i  v e r g e  o f  c om p a n ie s  n o t  c u r r e n t l y  
i n  U i o i r  p o r t f o l i o s  t o  d raw  u p o n . * '

The n-.cdern i n v e s tm e n t  a p p r o a c h  t o  } u d c i n g  w h e t h e r  a p o r l  -  
f o l i o  has been a d v e r s e l y  a f f e c t e d  by a p a r t i c u l a r  c o n s t r a i n t  
( s u ch  an c o r p o r a t e  e x c l u s i o n s )  f o c u s e s  on w h e t h e r  t h e  p o r t ­
f o l i o  is s t i l l  c o m p e t i t i v e :  What i s  t h e  r a t i o  o f  t h e  p o r t ­
f o l i o ' s  d e s i r a b l e  c h a r a c t e r i s t i c  ( r e t u r n )  t o  i t s  u n J c s i r a b l e  
c h a r a c t e r i s t i c s  I n s ! : ,  l i q u i d i t y ,  m a n a g e m e n t / t r a n s a c t i o n  
c o s t s ) ,  A no n -c em po t 11 i vo. o r  c o n c e s s i o n a r y  p o r t f o l i o  i s  one 
who:*? t h e  exp* .-!■•<: r e t u r n  i s  n o t  c om re n s a r  i t c  w i t h  t h o  o t h e r  
jnd»* . i t  i b  1 c c h a t  * .t i I r . H c s  o f  t h o  p o t l f i l i o .  I t  may be t h a t  
th»  p o i t f o l i - i  i n  o f  a v e r a g e  r e t u r n  b u t  ab ove  a v e r a g e  r i s k  o r  
o f  hm low a v e r .1*10 r e t u r n  b u t  a v e r a g e  r i s k ,  e t c .

I n  a d d i t i o n  t o  b e i n g  c o m p e t i t i v e ,  a f u n d ' s  p o r t f o l i o  
. h o u l d  be s u i t e d  t o  i t s  p a r t i c u l a r  p r e f e r e n c e  f o r  h i g h e r  
r e t u r n  v e r s u s  l o w e r  r i s k ,  and o t h e r  f i n a n c i a l  c h a r a c t e r ­
i s t i c s .  In  o t h e r  w o r d s ,  i t  m us t be a p p r o p r i a t e  t o  t h e  
f i n a n c i a l  needs o f  t h e  p e n s i o n  f u n d .

M ode rn i n v e s tm e n t  t h e o r y  s u q g e s t s  t h a t  t h e r e  a r c  f o u r  
m a io r  d e t e r m i n a n t s  o f  w h e t h e r  a p o r t f o l i o  w i l l  be c o m p e t i ­
t i v e  and w h e t h e r  i t  w i l l  be s u i t e d  t o  t h e  s p e c i f i c  needs o f  
t h o  I n v e s t o r ,  l n  t h i s  c a s e  a p e n s i o n  f u n d i

1) D i v e r s i f i c a t i o n  o f  t h e  p o r t f o l i o :  Some r i s k  i n  i n ­
v e s t i n g  can  be d i v e r s i f i e d  away by t h e  p r o p e r  p o r t f o l i o  
h o l d i n g s .  T h i s  r i s k  i s  known a3 n o n - s y s t c m a t l c  r i s k .  A -  
p o r t f o l i o  t h a t  has n o t  e l i m i n a t e d  i t  w i l l  be l e s s  t h a n  i d e a l  
s i n c e  i n v e s t o r s  on a v e r a g e  a r c  n o t  c ompensa ted f o r  t h i s  
a v o i d a b l e  r i s k .  W i l l  s u f f i c i e n t  d i v e r s i f i c a t i o n  be p o s s i b l e  
I f  some c o r p o r a t i o n s  a r c  e x c l u d e d ?

2) Achievement o f  the d e s i r e d  r i s k  l e v e l :  A w e l l  d i ­
v e r s i f i e d  p o r t f o l i o ' s  r e t u r n  w i l l  o v e r w h e lm i n g l y  depend on 
i t s  o v e r a l l  s v s t e m a t i c  r i s k  l e v e l .  T h i s  r i s k  l e v e l  i n  t u r n  
p r i m a r i l y  depends on t h e  a s s e t  a l l o c a t i o n  o f  t h e  p o r t f o l i o :  
t h e  p e r c e n t  i n  bo nd s ,  s t o c k s ,  r e a l  e s t a t e ,  and o t h e r  m a j o r  
a s s e t  c a t e g o r i e s .  W i l l  e x c l u d i n g  some c o r p o r a t i o n s  i n t e r ­
f e r e  w i t h  a c h i e v r n g  t h e  d e s i r e d  r i s k  l e v e l ?

3) S e l e c t i o n  o f  " g o o d "  s t o c k s  and bo n d s :  P i c k i n g  s t o c k s
and bo nd s  t h a t  end up d o i n g  b e t t e r  t h a n  s i m i l a r  r i s k  i n v e s t ­
m en ts  i s  a n o t h e r  f a c t o r  i n  p o r t f o l i o  p e r f o rm a n c e .  A l t h o u g h  
t h i s  " b e a t i n g  t h e  m i r k c t "  i s  n o t  s om e th in g  t h a t  o v e r a l l  p o r t ­
f o l i o  p e r f o r m i c r e  has r i s e n  o r  f a l l e n  o n ,  i t  i s  t h e  f o c u s  o f  
much a t t e n t i o n .

4 ) M i n i m i z a t i o n  o f  t r a n s a c t i o n  and management c o s t s :  
B u y i n g  and s e l l i n g  s e c u r i t i e s  i n v o l v e s  t r a n s a c t i o n  c o s t s ,  and 
a n a l y z i n g  them f o r  c e r t a i n  c h a r a c t e r i s t i c s  i n v o l v e s  manage­
men t c o s t s .  I n v e s tm e n t  w i l l  i n v o l v e  a d d i t i o n a l  b u y i n g  and 
s e l l i n g ,  and may r e q u i r e  a n a l y z i n g  a d d i t i o n a l  i n f o r m a t i o n .
W i l l  t r a n s a c t t r i i  and m an a q c n c n t  c o s t s  g e t  t o o  h i g h ?

We w i l l  n . - .  t u r n  t o  e a c h  o f  t h e s e  q u e s t i o n s .  I n  some 
ca se s  t h e  e f f e c t  o f  e x c l u s i o n  can be e s t im a t e d  q u a n t i t a t i v e l y ,  
I n  o t h e r  ca se s  i t  c a n  o n l y  be p r o j e c t e d  q u a l i t a t i v e l y .

1 | v/i 11 ^ e f f i c i e n t  D i v e r s i f i c a t i o n  be P o s s i b l e ?

I n v e s t o r s  i :  n o t  n o r m a l l y  h o l d  j u s t  one o r  a h a n d f u l  o t  
s e c u r i t i e s ,  b - z  s c o r e s  o f  them  a t  any t im e .  T hese c o l l e c t i o n s  
o f  f i n a n c i a l  r r c u r i t i e s  n r e  known as p o r t f o l i o s .  The modern
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t h e o r y  o f  i n v e s tm e n t  f o c u s e s  f i r s t  on t h e  a g g r e g a t e  o f  s e c u r i ­
t i e s  —  t h e  p o r t f o l i o  —  i n  t h i n k i n g  a b ou t  t h e  f i n a n c i a l  i n ­
v e s tm e n t  r a t h e r  t h a n  on  how t o  p i c k  good i n d i v i d u a l  i n v e s t ­
m en ts ,  The r e a s o n  f o r  t h i s  f o c u 9  i s  t h a t  t h e  e f f e c t i v e  r i s k  
o f  i n d i v i d u a l  s e c u r i t i e s  i s  p a r t l y  d e t e rm i n e d  by wha t o t h e r  
in v e s tm e n t s  a r c  i n  t h e  p o r t f o l i o .

So re r i s k ,  o r  v a r i a b i l i t y  o f  r e t u r n ,  can  be a v o i d e d  by 
c o n s t r u c t i n g  p o r t f o l i o s  o f  s e c u r i t i e s  i n  an a p p r o p r i a t e  way . 
T h i s  i s  common ly r e f e r r e d  t o  as d i v e r s i f i c a t i o n .  I n  s im p l e  
t e r n s ,  t h e  u p sw in g s  o f  some s e c u r i t i e s  and t h e  d ownsw ing s  o f  
o t h e r s  a t  any p a r t i c u l a r  t im e  t e n d  t o  c a n c e l  e a ch  o t h e r  o u t .
A p o r t f '  l i o  manager can  t a k e  t h e  a v a i l a b l e  s e c u r i t i e s ,  each 
h a v i n g  i t s  e x p e c t e d  r e t u r n  and v a r i a n c e ,  and com b in e  them i n  
such a way as t o  m in im i z e  t h e  v a r i a b i l i t y  o f  t h e  p o r t f o l i o .
I n  more t e c h n i c a l  t e rm s ,  becau se  t h e  movements o f  t h e  r e t u r n s  
o f  d i f f e r e n t  s e c u r i t i e s  a r c  n o t  p e r f e c t l y  c o r r e l a t e d ,  c om b in ­
in g  them i n  a p o r t f o l i o  c a u s e s  t h e  v a r i a n c e  o f  i t s  a g g r e g a t e  
r e t u r n  t o  be l e s s  t h a n  a w e i g h t e d  a v e r a g e  o f  t h e  v a r i a n c e s  o f  
i t s  c omponen t s e c u r i t i e s .

T h i n k  o f  tw o c om p a n ie s .  D o th  a r e  i n  t h e  r a i l r o a d  t i c  
b u s i n e s s  and have f a i r l y  i d e n t i c a l  b a l a n c e  s h e e t s  and o p e r a ­
t i o n s .  They a r e  c om p e t i n g  f o r  a c o n t r a c t  t o  s u p p l y  t h e  r e ­
c o n s t r u c t i o n  o f  t h e  N o r t h e a s t  C o r r i d o r  l i n e s .  The f i r m  t h a t  
g e t s  t h e  c o n t r a c t  can e x p e c t  an i n c r e a s e  c t  i t s  e a r n i n g s ;  t h e  
one w h i c h  does n o t  w i l l  l o s e  o u t  on t h i s  i n c r e a s e .  Dy i n ­
v e s t i n g  e q u a l  amoun ts i n  t h e s e  c om p a n ie s ,  t h e  i n v e s t  . „o nn  
hedge a g a i n s t  t h e  p a r t i c u l a r  r i s k  p r o i c n t c d  by t h e  c o n t r a c t  
c o n p e t i t i o n .

NOwC t h e  wo rd " m i n im i z e , "  as oppo sed t o  " e l i m i n a t e . "  l i n -  
f o i t u n a t e l y ,  n o t  a l l  r i s k s  a r e  s p e c i f i c  t o  some com pan ie s  o r  
i n d u s t r i e s  and n o t  o t h e r s .  Even i f  an i n v e s t o r  owned a p o r t ­
f o l i o  c o n t a i n i n g  a r e p r e s e n t a t i v e  s h a r e  o f  a l l  r i s k y  a s s e t s  
( s t o c k s ,  bo nd s ,  e t c . )  i n  t h e  economy , some r i s k  w o u ld  r e m a in .  
The r e t u r n  on t h e  e n t i r e  p o r t f o l i o  w o u ld  s t i l l  end up a t  l e v ­
e l s  t h a t  c o u l d  n o t  be c o m p l e t e l y  f o r e s e e n ,  due t o  phenomena , 
s uch as t h e  b u s i n e s s  c y c l e ,  t h a t  l i n k  a i l  i n v e s tm e n t s .  T h i s  
u n c e r t a i n t y  a b o u t  t h e  f u t u r e  v a l u e  o f  t h e  w h o le  c o l l e c t i o n  o f  
r i s k y  a s s e t s  c a n n o t  be e l i m i n a t e d  t h r o u g h  d i v e r s i f i c a t i o n  and 
i s  known as s y s t em a t i c  r i s k .  Howeve r , a l l  v a r i a b i l i t y  i n  t h e  
r e t u r n s  o f  i i i d l v r d u a r ’s e c u r i t i e s  t h a t  i s  n o t  t i e d  t o  t h e  move­
men ts o f  t h e  m a r k e t  can  be d i v e r s i f i e d  away by h o l d i n g  a p o r t ­
f o l i o  t h a t  c o n t a i n s  a l a r g e  number o f  s e c u r i t i e s  whose r e t u r n s  
a re  o n l y  p a r t i a l l y  c o r r e l a t e d .  T h i s  p o r t i o n  o f  r i s k  i s  known 
as n o n - s y s t e m a t  i c  r i s k .

H e s c a r c h  has shown t h a t  a b o u t  901 o f  t h e  p o s s i b l e  r e d u c t i o n  
i n  n o n - s y s t c m a t i c  r i s k  o f  common s t o c k s  can  be a c c o m p l i s h e d  
t h r o u g h  h o l d i n g  a few do zen s e c u r i t i e s .  Out t h e  r e m a i n i n g

f r a c t i o n  i s  im p o r t a n t  s i n c e  n o n - s y s t e n a t i c  r i s k  t y p i c a l l y  r e ­
p r e s e n t s  a b o u t  571 o f  t h e  t o t a l  r i s k  a s s o c i a t e d  w i t h  an i n d i ­
v i d u a l  s t o c k .  As o ne n o te d  p o r t f o l i o  t h e o r i s t  has w r i t t e n ,
"A l i t t l e  d i v e r s i f i c a t i o n  g o e s  a l o n g  wav . b u t  n o t  n e a r l y  f a r  
e n o u g h .  The d i f f e r e n c e s  c a n  swamp y o u . " * ®

S i n c e  e x c l u s i o n  l i m i t s  t h e  number o r  t y p e s  o f  compan ie s  a 
. p e n s i o n  f u n d  may i n v e s t  i n ,  an o b v i o u s  q u e s t i o n  i s  how d i v e r ­

s i f i c a t i o n  o p p o r t u n i t i e s  w i l l  be a f f e c t e d .  W i l l  a p e n s i o n  fu n d  
be f o r c e d  t o  b e a r  u n n e c e s s a r y  n o n - s y s t e m a t i c  r i s k  because d i ­
v e r s i f i c a t i o n  o p p o r t u n i t i e s  ha ve  been w ip e d  o u t?

The b a s i c  p r o c e d u r e  f o r  a n a l y z i n g  t h e  d i v e r s i f i c a t i o n  
p r o b l e m  i s  t o  d e l e t e  t h o  c om pan ie s  w h i c h  a i e  t o  be e x c l u d e d  
f r o m  t h e  l i s t  o f  s t o c k s  a v a i l a b l e  t o  t h e  p o r t f o l i o  and t o  t h e n  
come up w i t h  t h e  c o m b i n a t i o n  o f  s t o c k s  t h a t  e l i m i n a t e s  t h e  
m o s t  n o n - s y s t c m a t i c  r i s k . 29

The d i v e r s i f i c a t i o n  o f  t h i s  p o r t f o l i o  c a n  t h e n  be c o n -  
p a r e d  t o  t h e  o p t im um  p o r t f o l i o  c o n s t r u c t e d  f r om  th e  e n t i r e  
r e l e v a n t  u n i v e r s e  o f  e q u i t y  s e c u r i t i e s ,  i n c l u d i n g  t h e  e x ­
c l u d e d  f i r m s .  I n  t h e  f o l l o w i n g  a n a l y s i s ,  t h e  "m a r k e t "  t h a t  
we a r c  t r y i n g  t o  r e p l i c a t e  as c l o s e l y  a p o s s i b l e  w i t h  o u r  
p o s t - c x c l u s i o n  p o r t f o l i o  i s  t h e  S t a n d a r d  and P o o r ' s  (S IP ) 500 , 
a w i d e l y  u se d  s t o c k  m a r k e t  p r o x y .  The u n i v e r s e  o f  s t o c k s  
a v a i l a b l e  t o  t h e  p o r t f o l i o  w i l l  be t h e  S&P 500 m inu s t h e  p r o ­
s c r i b e d  c om p a n ie s .  A c om p u t e r  p r o g r am  known as an " o p t i m i z e r "  
e n a b le s  us  t o  f i n d  t h e  b e s t  p o s t - c x c l u s i o n  c o m b i n a t i o n  o f  
s t o c k s  w i t h o u t  an e n d l e s s  h u n t - a n d - p c c k  s e a r c h .

C om pu te r  p r o g r am s  used t o  c hoose  t h e  p o r t f o l i o  o f  s t i l l  
a v a i l a b l e  s e c u r i t i e s  m os t r e s e m b l i n g  t h e  m a r k e t  as a w h o le  
d e a l s  w i t h  d i v e r s i f i c a t i o n  i n  a s o p h i s t i c a t e d  w a y . 30 A p o s t ­
e x c l u s i o n  p o r t f o l i o  c o u l d  p o t e n t i a l l y  d i v e r g e  f r om  t h e  SfcP 
500 b e cau se  i t  wan e x p o s e d  t o  ( t h a t  i s ,  w o u ld  n o t  re s p o n d  t o )  
e co n om ic  e v e n t s  t h a t  a f f e c t :  c e r t a i n  i n d u s t r y  g r o u p s ,  c e r t a i n
g r o u p s  o f  f i r m s  w i t h  o t h e r  common c h a r a c t e r i s t i c s ,  o r  s p e c i f i c ,  
i n d i v i d u a l  c om p a n ie s .  When n  p a r t i c u l a r  s t o c k  i s  e x c l u d e d  f r om  
t h e  p o r t f o l i o ,  t h e  o p t i m i z a t i o n  p r o g r am  a s s e s s e s  t h e  d e g re e  t o  
w h i c h  t h e  p o r t f o l i o  i s  t h e n  e xp osed  t o  t h e s e  v a r i o u s  n o n -  
s y s t c m a t i c  r e t u r n  f a c t o r s .  The b a s i s  o f  t h i s  a s se s sm en t i s  a 
s o - c a l l e d  " m u l t i - i n d e x  m o d e l "  o f  n o n - s y s t e m a t i c  r i s k  i n c l u d i n g  
f u n d am e n t a l  and h i s t o r i c a l  i n f o r m a t i o n  r e l a t i n g  t o  l n d u i ' . r y  
movemen ts , f i n a n c i a l  r i s k ,  g r o w t h  o r i e n t a t i o n ,  im m a t u r i t y  and 
im a l l n e s s ,  u n s u c c e s s  and l o w  v a l u a t i o n  o f  e a r n i n g s ,  e a r n i n g s  
V a r i a b i l i t y  and m a r k e t  v a r i a b i l i t y .  I t  t h e n  exp ands t h e  h o l d ­
i n g s  o f  t h e  r e m a i n i n g  s t o c k s  t o  c o v e r  u n d c r w e i g h t i n g  o f  n o n­
m a r k e t  r i s k  f a c t o r s .

F o r  e x am p le ,  t o  t h e  d e g r e e  t h a t  i n d u s t r y  f a c t o r s  i n  t h i n  
mode l a r e  an im [ * o r t a n t  c omponen t o f  n o n - s y s t c m a t i c  r e t u r n ,  t h e
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p r e - e x c l u s i o n  i n d u s t r y  s h a r e  w i l l  be m a i n t a i n e d .  N e v e r t h e l e s s ,  
i n d u s t r y  h o l d i n g s  may n o t  ma tch t h e  p r c - e x c l u s i o n  s h a r e s  ove n  
when t h e r e  a r e  s u f f i c i e n t  s t o c k s  s t i l l  a v a i l a b l e  t o  do so .
T h i s  I s  I© cau se  t h e r e  a r c  o t h e r  g r o u p  f a c t o r s  —  such  as t h e  
r a t i o  o f  d e b t  t o  e q u i t y  i n  t h e  c o r p o r a t i o n ’ s f i n a n c i n g  —  t h a t  
a r e  o f  e q u a l  o r  g r e a t e r  im p o r t a n c e  t o  n o n -m a r k e t  r e t u r n .  T h e r e ­
f o r e .  i n  s e l e c t i n g  t h e  b e t t e r - o f f  c o r p o r a t i o n s  - -  i n  t e rm s  o f  
m in imum t o t a l  n o n -m a r k e t  r i s k  and d e p a r t i n g  f r om  t h e  i n i t i a l  
i n d u s t r y  w e i g h t i n g s  t o  e n s u r e  t h e s e  o t h e r  c h a r a c t e r i s t i c s  a r e  
p r o p e r l y  r e f l e c t e d  - -  t h e  o p t i m i r e r  w i l l  do so .

T h e r e  w i l l  be tw o k e y  i n d i c a t o r s  o f  d i v e r s i f i c a t i o n  p r o ­
b lems due t o  e x c l u s i o n .  One i s  a s i g n i f i c a n t  d e c r e a s e  i n  a 
measu re c a l l e d  R*. R - s q u a r c d  (R? ) i n d i c a t e s  t h e  p r o p o r t i o n  o f  
t h e  movemen ts l n  one v a r i a b l e ,  t h e  p e n s i o n  f u n d  p o r t f o l i o ' s  
r e t u r n ,  w h i c h  c a n  be e x p l a i n e d  by t h e  c o n c c n m l t a n t  movemen ts o f  
a n o t h e r ,  t h e  S4P 5 0C 's  r e t u r n .  The o t h e r  p r o b l em  i n d i c a t o r  
wou ld  be a s i g n i f i c a n t  r i s e  i n  t h e  t o t a l  s t a n d a r d  d e v i a t i o n .  
S ta n d a r d  d e v i a t i o n  e s t im a t e s  t h e  v a r i a b i 1 i t y  o f  f u t u r e  p o r t ­
f o l i o  r e t u r n s  a r o u n d  t h e  e x p e c t e d  r e t u r n ;  i n  o t h e r  w o r d s ,  i t  
m ea su re s  t h e  l i k e l i h o o d  t h a t  t h e  p o r t f o l i o  w i l l  e a r n  l e s s  t h a n  
e x p e c t e d .  .

T a b l e  I shows t h e  r e s u l t s  f o r  o u r  p o s t - c x c l u s i o n  d i v e r s i f i ­
c a t i o n  a n a l y s i s  o f  f o u r  s c e n a r i o s  - -  t h r e e  e x c l u s i o n  s c e n a r i o s  
and one base s c e n a r i o .  (See t h e  A p p e n d i x  f o r  t h e  l i s t i n g s  
un de r  e.’ c h  s c e n a r i o . )

S c e n a r i o  A i s  t h e  ba se  c a s e ,  w i t h  a l l  o f  t h o  S t a n d a r d  and 
P o o r ' s  c om p an ie s  a v a i l a b l e .

S c e n a r i o  0 i s  a c a se  o f  m o d e ra t e  e x c l u s i o n .  E i g h t e e n  com­
p a n ie s  w h i c h  had ju d gm e n t s  o f  emp lo ym en t d i s c r i m i n a t i o n  a g a i n s t  
them m  f e d e r a l  c o u r t  be tw een J u l y  1978 and June 1973 we re  e x ­
c l u d e d . 31 I t  can  bo t h o u g h t  o f  as  p o r t r a y i n g  a h i g h l y  t a r g e t e d  
p o l i c y  o f  e x c l u s i o n  a g a i n s t  a h a n d f u l  o f  r e c a l c i t r a n t  c om p a n ie s .

S c e n a r i o  C i s  a c a s e  o f  i n t e r m e d i a t e  e x c l u s i o n .  S i x t y - f o u r  
c om pan ie s  we re  p r o s c r i b e d .  F i f t y - f o u r  o f  t h e s e  f i r m s  had o p e r ­
a t i o n s  i n  c r  made bank l o a n s  t o  S o u th  A f r i c a ,  e i g h t e e n  had 
m a j o r  s e t t l e m e n t s  a g a i n s t  them b e f o r e  t h e  EEOC i n  f i s c a l  y e a r  
1377, an d  t h i r t e e n  had such  ju d gm e n t s  a g a i n s t  them be tw een 
June 30, I9 ? 8  and June 30 , 1 9 7 3 . 3? T h i s  s c e n a r i o  c a n  be 
t h o u g h t  o f  as p o r t r a y i n g  a more c om p r e h e n s i v e ,  b u t  s t i l l  s e l e c ­
t i v e  p o l i c y  o f  e x c l u s i o n .

S c e n a r i o  D I s  a c a s e  o f  e x t r em e  e x c l u s i o n .  One hu nd re d  and 
t h i r t y - t w o  com pan ie s  w e re  p r o s c r i b e d .  T h i s  i n c l u d e s  a l l  com­
p a n ie s  i n  t h e  S4I' 500 t h a t  had w h o l l y - o w n e d  o r  p a r t i a l l y -  
owned s u b s i d i a r y  o p e r a t i o n s  i n  S o u th  A f r i c a ,  o r  a b r a n c h  o r

r e p r e s e n t a t i v e  o f f i c e  t h e r e ,  and a l l  b anks t h a t  have made lo a n s  
t o  t h e  g o v e r nm e n t ,  p a r a s t a t a l  c o r p o r a t i o n s  o r  p r i v a t e  f i r m s  o f  
S o u th  A f r i c a . J 3 I t  can  be t h o u g h t  o f  as p o r t r a y i n g  a b l a n k e t  
p o l i c y  o f  e x c l u s i o n  a g a i n s t  a l l  f i r m s  who have c om m i t t e d  a p a r ­
t i c u l a r  s o c i a l  i n j u r y .  A l t e r n a t i v e l y ,  i t  may s u g g e s t  t h e  com­
b i n e d  e f f e c t  o f  h i g h l y  t a r g e t e d  e x c l u s i o n ,  shown i n  S c e n a r i o  B, 
a c r o s s  a w h o le  s e r i e s  o f  s o c i a l  r e s p o n s i b i l i t y  c r i t e r i a  (EF.O, 
OSHA, e t c . ) .

TABLE I

Op t imum T o s t - E x c l u s i o n  P o r t f o l i o s

T o t a l  
.  S t a n d a r d

R D e v i a t i o n

1.0

0.930

34
N o n - s y s t c n a t i c  
S t a n d a r d  
D e v i a t i o n

2 1 .0 3 1

21.15%

0 .9 9 1  21.33%

P o r t f o l i o  P r o f i l e

A No E x c l u s i o n

B M o d e ra t e  
E x c l u s i o n  
(18 com pan ie s )

C I n t e r m e d i a t e  
E x c l u s i o n  
(64 com pan ie s )

D E x t r em e  
E x c l u s i o n

(132 c om pan ie s )

• B e ta  i s  a m e a s u r e ’ o f  s y s t e m a t i c  r i s k ,  u s u a l l y  a p p l i e d  t o  
common s t o c k .  A s t o c k  w i t h  a b e t a  o f  1 . 0  l ias t h e  same 
v o l a t i l i t y  as t h e  m a r k e t ;  a 1 .1  b e t a  has a v o l a t i l i t y  101 
g r e a t e r ,  e t c .

0 . 9 9 2  21.24% 35

0 . 0 %

0.87%

2.05%

1.90%

Be ta *

1.00

1.01

1.01

1 . 01

Tho e x c l u s i o n  s c e n a r i o s  n i l  p r o d u c o  a m e a s u re a b le  b u t  
m i n u t e  i n c r e a s e  In  r i s k s  o f  t h e  t y p o  t h a t  an i n v e s t o r  c a n n o t  
e x p e c t  t o  bo compen sa ted  f o r  by  h i g h e r  r e t u r n s .

Tho R* ( o r  mea su re  o f  c o r r e l a t i o n )  r em a in s  e x t r e m e l y  h i g h .  
O ve r 99% o f  t h e  movement o f  ea ch  s c e n a r i o  p o r t f o l i o  can  be 
a c c o u n t e d  f o r  by n o v cm c n t s  i n  t h e  m a r k e t .  I n  t h e  p r a c t i c a l  
w o r l d  o f  p o r t f o l i o  managemen t , t h i s  i s  an e x c e e d i n g l y  h i g h  d e ­
g r e e  o f  d i v e r s i f i c a t i o n .  G i v e n  t h e  r e t u r n  on t h e  s t o c k  m a r k e t  
as a w h o l e ,  t h e s e  p o r t f o l i o s  w i l l  h a ve  h i g h l y  p r c d i c a t a b l e  
r e t u r n s .
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Those P‘ ' a  a r e  a l s o  v e r y  h i g h  when measu red a g a i n s t  t h o  
d e g r e e  o f  d i v e r s i f i c a t i o n  fo u n d  i n  a t y p i c a l  p e n s i o n  fu n d  e q u i t y  
p o r t f o l i o .  F o r e x a p p l e ,  t h e  med ian  P2 o f  t h o  p e n s i o n  f u n d  sam­
p l e  by M r r r l l l  r .ynch I s  8 R . 7 I .  T h i s  c om p a r i s o n  i s  l e s s
r e v e a l i n g  t h a n  one m ig h t  t h i n k ,  h ow e ve r ,  be cause t h e  p e n s i o n  
f u n d s  i n  p r a c t i c e  a r e  l a b o r i n g  u n d e r  o t h e r  p r a c t i c a l  c o n s t r a i n t s  
t h a t  l i n i t  t h e  number o f  d i f f e r e n t  9 t o c k  i s s u e s  t h e y  wan t t o  
h o l d .

To gauge b e t t e r  t h e  m ean ing o f  t h e  i n c r e a s e  i n  n o n - s y s t o n -  
a t i c  r i s k  p r o d u c e d  by r ’ e l u s i o n  one can compare i t  t o  t h e  
amoun t fo u n d  i n  c o m m e r c i a l l y  m a r k e te d  m u t u a l  f u n d s  i n t e n d e d  t o  
p e r f e c t l y  t r a c k  t h o  S ip  500 —  so c a l l e d  I n d e x  f u n d s .  Even t h e s e  
p o r t f o l i o s  u s u a l l y  have some sm a l l  n o n - s y s t c m a t i c  s t a n d a r d  
d e v i a t i o n :  l . S I  o r  l e s s .  So s c e n a r i o  D r e s u l t s  i n  a p o r t f o l i o
t h a t  i s  w i t h i n  t h e  in d e x  f u n d  c l a s s ,  and s c e n a r i o s  C and D b o th  
p r o d u c e  ones t h a t  a r c  v e r y  c l o s e .  I n  c o n t r a s t ,  t h e  med ian 
a n n u i l  n o n - s y s t e m a t i c  s t a n d a r d  d e v i a t i o n  o f  a l l  i n s t i t u t i o n a l  
p o r t f o l i o s  i s  a t o u t  61 .

F i n a l l y ,  t h o  change i n  s t a n d a r d  d e v i a t i o n  can  be e x p r e s s e d  
i n  t e r n s  o f  how t h i s  changed t h e  c e r t a i n t y  o f  A c h i e v i n g  t h e  
e x p e c t e d  r e t u r n  on t h o  e q u i t y  p o r t f o l i o .  A p p r o x im a t e l y  t u o -  
t h l c d s  o f  p o s s i b l e  a n n u a l  r e t u r n s  f o r  a p o r t f o l i o  w i l l  l i e  
w i t h i n  one s t a n d a r d  d e v i a t i o n  e i t h e r  s i d e  o f  t h e  e x p e c t e d  a n n u a l  
r e t u r n ,  and *51 w i l l  bo w i t h i n  tw o  s t a n d a r d  d e v i a t i o n s .  U s in g  

* t h i s  m ea su re ,  wc sec t h a t  t h e  w o r s t  case ou tcom es a r e  v i r t u a l l y  
i d e n t i c a l  f o r  a l l  t h e  p a i t f o l i o s .  For t h e  b a s e l i n e  s c e n a r i o  A, 
t h o  95% c o n f i d e n c e  i n t e r v a l  r a n g e s  42.06% c i t h e r  s i d e  o f  t h e  
e x p e c t e d  r e t u r n .  F o r  s c e n a r i o s  0 ,  C, and 0 ,  t h e  c o r r e s p o n d i n g  
f i g u r e s  a r e  4 2 . 1 01 ,  42.55%, and 42.5A1,

These q u a n t i t a t i v e  e s t im a t e s  o f  e x c l u s i o n ' s  im p a c t  on r i s k  
d i v e r s i f i c a t i o n  a p p l y  t o  t h e  common s t o c k  p o r t f o l i o s  o f  p e n s i o n  
f u n d s .  W h i l e  g e n e r a t i n g  s i m i l a r  e s t im a t e s  f o r  bond p o r t f o l i o  
e f f e c t s  was n o t  p r a c t i c a l ,  t h e  f o l l o w i n g  e x t e n s i o n s  f rom  t h e  
e q u i t y  p o r t f o l i o  a n a l y s i s  can be m a le .  I n c r e a s e s  i n  n o i ­
sy i c  r i s k  f o r  t h e  bond p o r t f o l i o  w o u ld  be e ve n  s m a l l e r
t h a n  t h o s e  e s t im a t e d  i n  o u r  a n a l y s i s  o f  t h e  e q u i t y  p o r ' . f o l i o .
A much s m a l l e r  p r o j x j r t i o n  o f  t h e  t o t a l  r i s k  in  an I n d i v i d u a l  
bond i s  n o n - s y s t e m a t I c ,  and t h e r e f o r e  d i v c r s i f i a b l e ,  r i s k .  Thus 
t h e  p e n a l t y  f o r  e x c l u d i n g  a bond i s s u e  f r om  a p o r t f o l i o  i n  t e rm s  
o f  l o s t  o p p o r t u n i t i e s  f o r  d i v e r s i f i c a t i o n  w i l l  he s m a l l e r .

I n  a d d i t i o n ,  i t  i s  Im p o r t a n t  t o  u n d e r s t a n d  t h a t  n o n -  
s y s t e m a t i c  r i s k  p e n a l t i e s  o b s e r v e d  w i t h i n  e i t h e r  t h e  bond o r  
e q u i t y  p o r t f o l i o  t e n d  t o  o v e r s t a t e  t h e  p r o b l em .  Sorru o f  t h i s  
n o n - s y s t e n a t | c  v a r i a b i l i t y  w i l l  be e l i m i n a t e d  when t h e  bond and 
e q u i t y  p o i t f o l i o s  a r e  com b in e d  w i t h  each o t h e r  and w i t h  t h e  
m o r tg a g e  p o r t f o l i o .  T h i s  added d i v e r s i f i c a t i o n  w i l l  o c c u r  b e -  
cause t h e  r e t u r n s  on t h e  d i f f e r e n t  a s s e t  c a t e g o r i e s  a r c  much 
l e s s  t h a n  p e r f e c t l y  c o r r e l a t e d .
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2 . H i l l  t h e  B i s k  L e v e l  o f  t h e  P o r t f o l i o  be A p p r o p r i a t e ?

I f  i t  i s  w e l l - d I v e r s i f l e d , a p e n s i o n  f u n d  p o r t f o l i o ' s  
r e t u r n  w i l l  p r i m a r i l y  be a f u n c t i o n  o f  i t s  s y s t e m a t i c ,  o r  m a r­
k e t ,  r i s k  l e v e l .  A c c o r d i n g l y ,  t h e  m os t im p o r t a n t  d e c i s i o n  l n  
I n v e s tm e n t  managemen t I s  n o t  w h a t i n d i v i d u a l  s e c u r i t i e s  t o  buy 
and s e l l ,  R a t h e r ,  i t  i s  w h a t  l e v e l  o f  s y s t e m a t i c  r i s k  t o  assume, 
w i t h  i t s  a c c om p a n y in g  l o n g - r u n  e x p e c t e d  r e t u r n .

A p e n s i o n  f u n d ' s  d e c i s i o n  r e g a r d i n g  t h e  s y s t e m a t i c  r i s k  
l e v e l  I s  p r i m a r i l y  Im p lem e n te d  t h r o u g h  o v e r a l l  a s s e t  a l l o c a - 
t l o n  d e c i s i o n s .  A s s e t  a l l o c a t i o n  r e f e r s  t o  wha t p r o p o r t i o n s  
o T "a  p o r t f o l i o  a r e  d e v o t e d  t o  t h e  v a r i o u s  a s s e t  t y p e s :  c o r ­
p o r a t e  e q u i t i e s ,  f i x e d  in come s e c u r i t i e s ,  l i k e  bonds and m o r t ­
g a g e s ,  r e a l  e s t a t e  e q u i t i e s  and s h o r t - t e r m  n o t e s .  I n  g e n e r a l ,  
t h e  r i s k - r e t u r n  d i f f e r e n c e s  be tw een t h e  d i f f e r e n t  a s s e t  c a t e ­
g o r i e s  d w a r f  t h e  d i f f e r e n c e s  w i t h i n  t h em . T h i s  i s  why t h e  
amoun t o f  money an i n v e s t o r  d e v o t e s  t o  s a y ,  s t o c k s  v e r s u s  b o nd s ,  
w i l l  be more im p o r t a n t  i n  d e t e r m i n i n g  t h e  p o r t f o l i o  r e s u l t s  t h a n  
t h e  t y p e  o f  bonds o r  s t o c k s  p u r c h a s e d .  T h e r e  i s  no r e a s on  t o  
b e l i e v e  t h a t  any f o r e s e e a b l e  e x c l u s i o n  s c e n a r i o  w o u ld  l n t r r f c r c  
w i t h  t h e s e  b r o a d  a s s e t  a l l o c a t i o n  d e c i s i o n s  w h i c h  a r e  t h e  m os t 
f u n d am e n t a l  c h a r a c t e r i s t i c s  o f  a p o r t f o l i o .

H ow eve r ,  t h e r e  a r e  s i g n i f i c a n t  s y s t e m a t i c  r i s k  d i f f e r e n c e s  
among s e c u r i t i e s  w i t h i n  a s s e t  t y p e s  as w e l l ,  such a s  a BB r a t e d  
c o r p o r a t e  bond v e r s u s  a g o v e r nm e n t  b ond ,  o r  a g r o w t h  s t o c k  v e r ­
sus a u t i l i t y  s t o c k .  So I n v e s tm e n t  c h o i c e s  among a s s e t  su b -  
c a t e g o r i e s  have an im p a c t  on t h e  p o r t f o l i o ' s  s y s t e m a t i c  r i s k  
l e v e l  as w e l l .  T h i s  i s  p a r t i c u l a r l y  t r u e  o f  t h e  s t o c k  p o r t ­
f o l i o  m a k e -u p ,  s i n c e  t h e  s t o c k s  can  d i f f e r  s u b s t a n t i a l l y  i n  
t h e i r  r i s k .  S uppose t h e  e q u i t y  p o r t f o l i o  o f  an i n v e s t o r  was 
composed o f  s t o c k s  a v e r a g i n g  a b e ta  o f  1 . 0 ,  w i t h  S0» o f  t h e  
o v e r a l l  p o r t f o l i o  i n  s t o c k s  and 501 l n  T r e a s u r y  b i l l s .  I f  t h e  
s t o c k  b e t a  was I n c r e a s e d  t o  1 . 2 ,  t h e n  t h e  a l l o c a t i o n  t o  s t o c k s  
w o u ld  ha ve  t o  be r e d u c e d  f r o m  5 0 .0 1  t o  41.6% i f  t h e  i n i t i a l  
o v e r a l l  r i s k  l e v e l  was t o  be m a i n t a i n e d .

Our q u a n t i t a t i v e  a n a l y s i s  o f  common s t o c k  e x c l u s i o n  i n  
t h e  p r e v i o u s  s e c t i o n  assumed t h a t  t h e  t a r g e t  p o r t f o l i o  was one 
w h i c h  had t h e  s y s t e m a t i c  r i s k  c h a r a c t e r i s t i c s  o f  t h e  m a r k e t ,  
a b e t a  e q u a l  t o  1 . 0 .  T h u s ,  t h e  a c t u a l  e x p e c t e d  a n n u a l  r e t u r n s  
o n  t h e  T a b l e  I p o s t - c x c l u s i o n  e q u i t y  p o r t f o l i o s  l n  T a b l e  I a r e  
a lm o s t  i d e n t i c a l  t o  t h e  b a s e l i n e  p o r t f o l i o ' s  (A) e x p e c t e d  r e -  
t  r n .  A c t u a l l y  t h e  b e ta  c o e f f i c i e n t s  o f  p o r t f o l i o s  B, C, and 
D a r c  a c t u a l l y  a l i t t l e  b i t  h i g h e r  ( 1 . 0 1  v e r s u s  1 . 0 0 )  l e a d i n g  
t o  e x p e c t e d  r e t u r n s  a l i t t l e  b i t  h i g h e r  ( 1 . 0 1  t im e s  t h e  r e t u r n  
o n  t h o  m a r k e t  v e r s u s  1 ,0 0  t im e s  i t ) . 77

T e n s i o n  f u n d s  d o  t a i l o r  t h e  s y s t e m a t i c  r i s k  l e v e l  w i t h i n  
t h e i r  d i f f e r e n t  a s s e t  c a t e g o r i e s  l n  o r d e r  t o  a c h i e v e  a h i g h e r

- 2 3 -



19G

r e t u r n - h i g h e r  r i s k  p o s t u r e .  O n e - h a l f  o f  p e n s i o n  f u n d s  have a 
common s t o c k  p o r t f o l i o  b e t a  o f  n o r e  t h a n  1 .0 3  and a q u a r t e r  
have b e ta  above 1 . 1 1 .

T h i s  t h r o w s  a s u b t l e  new d im e n s i o n  i n t o  o u r  a n a l y s i s  o f  
e x c l u s i o n  e f f e c t s .  The i n d i v i d u a l ,  h i g h e r  r i s k ,  s t o c k s  c o n ­
c e n t r a t e d  on i n  s u ch  a p o r t f o L i o  u s u a l l y  ha ve  a g r e a t e r  t h a n  
a v e r a g e  p r o p o r t i o n  o f  n o n -m a r k e t  r i s k  i n  t h e i r  t o t a l  r i s k .
T h i s  means t h a t  d i v e r s i f y i n g  a h i g h e r  m a r k e t  v o l a t i l i t y  e q u i t y  
p o r t f o l i o  f r om  a p o s t - e x c l u s i o n  u n i v e r s e  o f  s e c u r i t i e s  may be 
mo te d i f f i c u l t  t h a n  i s  s u g g e s t e d  b y  t h e  c a s e  whe re  a p o r t f o l i o  
o f  a v e r a g e  v o l a t i l i t y  i s  t o  be c o n s t r u c t e d .

The o p t i m i z a t i o n  r u n s  i n  TabLe 1 have been done a g a i n ,  w i t h  
a p o r t f o l i o  b e ta  t a r g e t  o f  1 . 1 3  s o t  i n  t h o  c om p u t e r  p r o g r am .
The r e s u l t s  a r e  shown i n  T a b l e  I T .  The benchma rk p o r t f o l i o  ( A ) ,  
t o  w h i c h  o t h e r s  can  be compa red t o  see t h e  added c o m p l i c a t i o n s  
o f  e x c l u s i o n  when p u r s u i n g  a h i g h  b e t a  p o r t f o l i o ,  i s  a l s o  
shown. T h i s  p o r t f o l i o  has t h e  e n t i r e  S IP 500 a v a i l a b l e  t o  i t  
a n !  i s  t a r g c t c i )  t o  a c h i e v e  a b e t a  o f  1 .13 w i t h  m in imum r e s i d u a l  
risk.

A3 e x p e c t e d ,  t h e  added c o n s t r a i n t  o f  a h i g h  t a r g e t  b e t a  
adds n o n - n a r k e t  r i s k  a c r o s s  t h e  b o a r d .  B u t  a g a i n ,  t h e  r e l a t i ve 
i n c r e a s e  due t o  v a r i o u s  d e g r e e s  o f  e x c l u s i o n  i s  v e r y  s n iIT.̂ " 
The p u r s u i t  o f  a h i g h  b e t a  p o r t f o l i o  does n o t  a p p e a r  t o  i n ­
c r e a s e  t h e  p e n a l t y  f o r  e x c l u d i n g  c om p an ie s  f o r  s o c i a l  r e s p o n r . i -  
b i i i t y  r o j s o n s ,

TABLE r t

Op t imum P o s t - E x c i u s i o n  P o r t f o l i o s

T o t a l  M o n - 5 y s t p m n t i c
.  S t a n d a r d  S t a n d a r d

P o r t f o l i o  P ro f i l e  R Dc v i a t i o n  D e v i a t i o n  Qe

A No E x c l u s i o n *

0  i n t e r m e d i a t e  
E x c I  u s i o r

0 E x t r em e  E x c l u s i o n

—— — ------ -----
0 . 992 2 3 . a u 2 .1 3 1 1 . 1 3

0 . 9*7 24 .0 2 * 2 .71  I 1 .1 4

0 . 9fl7 2 3 .9 4 1 2 .7 1 1 1 .1 3

l o  r e c a p i t u l a t e  o u r  an swe r t o  t h e  q u e s t i o n  o f  w h e t h e r  a 
s u i t a b l e  s y s t e m a t i c ,  r i s k  l e v e l  can  be a c h i e v e d  a f t e r  e x c l u d i n g
I ” T h v  p u / q i a r T w o u  I d  n o t  r u n  u n de r  t h e s e  c o n d i t i o n s .  Howeve r , 
wc kr.o.- t h r o u g h  hand c a l c u l a t i o n s  t h a t  t h e  s t a n d a r d  d e v i a t i o n  
o f  s c e n a r i o  A w i l l  be b e tw e e n  2 3 .7 5  and 2 5 . 9 4 1 .

c o r p o r a t i o n s  f c r  s o c i a l  r e a s o n s :  Y es ,  t h e  d e s i r e d  r i s k  l e v e l
and a p p r o p r i a t e  e x p e c t e d  r e t u r n  can  be a c h i e v e d .  T h e r e - i s  
n o t h i n g  t h a t  w i l l  p r e v e n t  a p e n s i o n  f u n d  f r om  im p l e m e n t i n g  i t s  
d e s i r e d  a s s e t  a l l o c a t i o n ,  t h e  m a in  v e h i c l e  f o r  s o t t i n g  t h e  r i s k  
l e v e l .  No r s h o u l d  a c h i e v i n g  t h e  d e s i r e d  r i s k  l e v e l  w i t h i n  a 
p a r t i c u l a r  a s s e t  c a t e g o r y  be c o m p l i c a t e d  by  e x c l u s i o n ,  a s  wc 
have j u s t  s e e n .

3 . What w i l l  h a ppen t o  p i c k i n g  good s t o c k s  and bonds?

A t h i r d  m a j o r  f a c t o r  i n  p o r t f o l i o  p e r f o rm a n c e  i s  wha t many 
l a y - p e o p l e  r e g a r d  os t h e  e s s e n c e  o f  money managemen t . T h i s  
p e r f o rm a n c e  f a c t o r  i s  c h o o s i n g  s t o c k s  and bonds t h a t  e n d  up p a y­
in g  r e t u r n s  b e t t e r  t h a n  w o u ld  be e x p e c t e d  s im p l y  on t h e  b a s i s  o f  
t h e i r  s y s t e m a t i c  r i s k  l e v e l ;  w h a t many c a l l  o u t p e r f o r m i n g  t h e  
m a r k e t .  I n  f a c t ,  t h e s e  d e c i s i o n s  a r e  r e l a t i v e l y  u n im p o r t a n t  l n  
d e t e r m i n i n g  t h e  p e r f o rm a n c e  o f  m os t p e n s i o n  f u n d  p o r t f o l i o s .

C l e a r l y  i n  t h o s e  i n s t a n c e s  wh e re  a p e n s i o n  f u n d  i s  p r e ­
v e n te d  f r om  b u y i n g  ( o r  f o r c e d  t o  s e l l )  a s e c u r i t y  t h a t  go e s  on 
t o  o u t p e r f o r m  o t h e r s  o f  i t s  r i s k  l e v e l ,  I t s  p e r f o rm a n c e  w i l l  have 
s u f f e r e d .  B u t  m i s s i n g  o u t  on t h e s e  w i n n e r s  w i l l  be a t r i v i a l  o r  
n o n - e x i s t e n t  c o s t  f o r  mos t p e n s i o n  f u n d s  f o r  t v o  r e a s o n s ,  f i r s t ,  
p e n s i o n  f u n d s  ha ve  shown n e i t h e r  a c o n s i s t e n t  n o r  a s i g n i f i c a n t  
a b i l i t y  t o  p i c k  o u t  t h e  w i n n e r s .  S econd ,  t h e  s e c u r i t i e s  t h a t  
p e n s i o n  f u n d s  t r a d e  i n  t e n d  t o  be p r i c e d  p r e t t y  f a i r l y ;  t h a t  i b ,  
t h e  o p p o r t u n i t i e s  f o r  b i g  w i n n e r s  and l o s e r s  i n  t h e  l o n g - r u n  a r e  
n o t  t h a t  g r e a t .

A p e n s i o n  f u n d ’ s a p p r o a c h  t o  c h o o s i n g  i n d i v i d u a l  s t o c k s ,  
bo nd s , e t c . ,  l a r g e l y  d e pe nds  o n  an a s s e s sm en t o f  how e f f i c i e n t  
t h e  r e l e v a n t  s e c u r i t y ,  m a r k e t s  a r e  i n  p r i c i n g  s e c u r i t i e s .  The 
l e s s  a c t i v e  s t r a t e g y  assumes t h a t  p r i c i n g  o f  s e c u r i t i e s  i n  
c a p i t a l  m a r k e t s ,  o r  a t  l e a s t  t h e  ones open t o  t h e  p e n s i o n  f u n d ,
I s  q u i t e  e f f i c i e n t .  T h a t  i s ,  a t  any p a r t i c u l a r  t im e  s e c u r i t i e s  
t e n d  t o  be a p p r o p r i a t e l y  p r i c e d  i n  r e l a t i o n  t o  t h e i r  e x p e c t e d  
r iG k  and r e t u r n s ,  g i v e n  t h e  j u d gm e n t s  o f  i n v e s t o r s  as a g r o u p  
based on  a i l  a v a i l a b l e  i n f o r m a t i o n .  I n  o t h e r  w o rd s ,  t h e  b e s t  
e s t im a t e  o f  t h e  p r o p e r  v a l u e  o f  a s e c u r i t y  i s  t h e  c om p o s i t e  
v i e w ,  r e p r e s e n t e d  by i t s  c u r r e n t  p r i c e .  T h i s  p h i l o s o p h y  im­
p l i e s  t h a t  a p o r t f o l i o  s h o u l d  c o n t a i n  a  h i g h l y  d i v e r s i f i e d  l i s t  
o f  s e c u r i t i e s  and ke e p  i t s  m a r k e t  r i s k  l e v e l  a t  t h e  d e s i r e d  
l o n g - t e r m  a v e r a g e .

What i s  r e f e r r e d  t o  as  t h e  more a c t i v e  management s c i a t e g y  
assumes an a b i l i t y  t o  p r i c e  i n d i v i d u a l  s e c u r i t i e s  b e t t e r  th a n  
t h o  c om p o s i t e  v i e w  on a c o n s i s t e n t  b a s i s ,  a n d / o r  an a b i l i t y  t o  
f o r e c a s t  t h e  d i r e c t i o n  o f  t h e  m a r k e t  b e t t e r  t h a n  t h e  c om p o s i t e  
v i e w .  i t  i m p l i e s ,  r e s p e c t i v e l y ,  c o n c e n t r a t i n g  h o l d i n g s  i n  
a e l e c t e d  p o t e n t i a l l y  u n d e r v a l u e d  s e c u r i t i e s  r a t h e r  t h a n  d i v e r s i ­
f y i n g  b r o a d l y  a n d / o r  s h i f t i n g  t h e  p o r t f o l i o  r i s k  above o r  b e low
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t h e  d e s i r e d  l o n g - t e r m  a v e r a g e  d e p e n d in g  on w h e t h e r  one f o r e c a s t s  
t h e  r e l e v a n t  m a r k e t  more up o r  more down t h a n  t h o  c om p o s i t e  v i e w .

When a p e n s i o n  f u n d  buys a s e c u r i t y  b e cau se  I t  t h i n k s  I t  I s  
u n d e r - v a l u e d  o r  s e l l s  o n e  becau se  i t  I s  p e r c e i v e d  as o v e r v a l u e d ,  
i t  b e l i e v e s  t h a t  t h e  p r i c e  t h a t  i t  i s  p a y i n g  ( r e c e i v i n g )  f o r  t h e  
s e c u r i t y  i s  l e s s  (m o re ) t h a n  i t  i s  r e a l l y  w o r t h .  T h i s  assumes 
t h a t  t h e  s e l l e r  i s  g e t t i n g  l e s s  o r  t h e  b u y e r  p a y i n g  mo re t h a n  
t h e  t r u e  p r i c e .  F o r  t h i s  s i t u a t i o n  t o  e x i s t  t h e r e  m u s t  be s i g ­
n i f i c a n t  d i f f e r e n c e s  o f  i n f o r m a t i o n  o r  a n a l y t i c  a b i l i t y  among 
t h e  i n v e s t o r s  t r a d i n g  s e c u r i t i e s .

I n  t h e  p r e c e d i n g  s e c t i o n s  wc ha ve  assumed t h a t  p r i c i n g  i s  
e f f i c i e n t .  I f  t h i s  h y p o t h e s i s  i s  t r u e ,  t h e n  a p e n s i o n  f u n d  d o e s  
n o t  ha ve  t o  w o r r y  t h a t  an e x c l u d e d  s e c u r i t y  may t u r n  o u t  i n  t h e  
f u t u r e  t o  be u n d e r v a l u e d ,  t h e r e f o r e  p r e v e n t i n g  t h e  f u n d s  f r om  
i n v e s t i n g  i n  a s s e t s  t h a t  p r o m is e  a r e t u r n  o v e r  and above wha t 
s i m i l a r  r i s k  I n v e s tm e n t s  p a y .  I t  may t u r n  o u t  t h a t  some b o y­
c o t t e d  s e c u r i t i e s  end up y i e l d i n g  e x t r a o r d i n a r y  r e t u r n ,  b u t  t h e  
p e n s i o n  f u n d ,  l i k e  o t h e r  i n v e s t o r s ,  w o u ld  n o t  ha ve  known a b o u t  
t h e s e  ahead o f  t im e  and w o u ld  n o t  have been a b l e  t o  a c t  on t h i s  
i n f o r m a t  i o n .

Many p o r t f o l i o  manage rs r e j e c t  t h o  p r i c i n g  e f f i c i e n c y  a r g u ­
m en t ,  b e l i e v i n g  t h e y  c a n  c o n s i s t e n t l y  p r i c e  s e c u r i t i e s  b e t t o r  
t h a n  t h e  m a r k e t  and do  a b e t t e r  j o b  o f  a n t i c i p a t i n g  t h e  d i r e c ­
t i o n  o f  I t s  m ovemen ts . G iv e n  t h i s  v i e w  t h e r e  c o u l d  bo c o s t s  t o  
a c t i v e  managemen t , as a r e s u l t  o f  e x c l u s i o n  i n t e r f e r i n g  w i t h  
t h e  s e l e c t i o n  o f  i n d i v i d u a l  s e c u r i t i e s .

E x c l u d i n g  s p e c i f i c  s e c u r i t i e s  s h o u l d  n o t  im p in g e  o n  o n e  o f  
t h e  tw o  v a r i c n t s  o f  a c t i v e  m an jqemen t —  m a r k e t  t i m i n g .  What 
m a t t e r s  i n  m a r k e t  t i m i n g  i s  an a b i l i t y  t o  s h i f t  i n v e s tm e n t  
among s e c u r i t i e s  t h a t  have d i f f e r e n t  m j r k e t  s e n s i t i v i t y :  t o w a r d
more s e n s i t i v e  o n c 3  when an u p sw in g  i s  a n t i c i p a t e d  and l e s s  s e n ­
s i t i v e  oner, when a downsw ing  i s  f o r e s e e n .  I t  i s  d i f f i c u l t  t o  
im a g in e  c i r c u m s t a n c e s  whe re s e c u r i t i e s  e x c l u s i o n  w o u ld  p r e v e n t  
a d j u s t i n g  t h e  b e ta  o f  t h e  "oitunon s t o c k  p o r t f o l i o ,  t h e  m . ' t u r i t y /
d u r a t i o n  o f  t h e  bond p o r t f o l i o ,  o r  t h e  m ix  b e tw e e n  e q u l t ' o s  and bonds..

What i s  more l i k e l y  t o  be I n t e r f e r e d  w i t h  i s  s c c u r i M e s  
s e l e c t i o n .  To p r o p e r l y  e s t im a t e  p e n a l i t i e s  r e s u l t i n g  f r om  
i n t e r f e r e n c e  w i t h  s e c u r i t i e s  s e l e c t i o n ,  wc need t o  know tw o 
t i l i n g s :  (1 ) t h e  s i z e ,  and d i s t r i b u t i o n  among s e c u r i t i e s ,  o f
t h e  r e t u r n  a v a i l a b l e  f r o m  a c t i v e  managemen t ; e n d  (2 ) how e f f e c ­
t i v e  t h e  r e l e v a n t  i n v e s t o r  i s  a t  i d e n t i f y i n g  and r e s p o n d i n g  t o  
t h i s  m i s - p r i c i n g .  The f i r s t  p i e c e  o f  d a t a  i s  known i n  f i n a n c e  
t e r m i n o l o g y  as " a l p h a , "  and t h e  second i s  t h e  " i n f o r m a t i o n  
c o e f f i c i e n t . "  I f  t h e  t o t a l  a l p h a  a v a i l a b l e  t o  a p e n s i o n  fu n d

we re  e q u a l  t o  a 51 a d d i t i o n a l  r e t u r n  on t h e  p o r t f o l i o ,  nnd i t s  
I n f o r m a t i o n  c o e f f i c i e n t  w e re  e q u a l  t o  0 . 5 ,  t h e n  an added r e t u r n  
o f  2 . 5 t  c o u l d  be o b t a i n e d .  To a s s e s s  t h e  im p a c t  o f  e x c l u s i o n  
on t h i s  e x t r a  r e t u r n ,  one w o u ld  need some k n ow le d g e  o f  w ha t 
p r o p o r t i o n  o f  t h e  t o t a l  a l p h a  came f r o m  t h e  a l p h a s  o f  e x c l u d e d
s e c u r i t i e s .

T h i s  l a t » c r  p i e c e  o f  i n f o r m a t i o n  p r o b a b l y  w o u ld  have t o  be 
a c s e s s e d  on  a s o c i a l  i s s u e - b y - s o c i a l  i s s u e  b a s i s .  Howeve r , i f  
one b e l i e v e s  t h a t  i n  g e n e r a l ,  i n v e s t o r s  t e n d  n o t  t o  a d e q u a t e l y  
i n c o r p o r a t e  t h e  n e g a t i v e  i m p l i c a t i o n s  o f  p o o r  c o r p o r a t e  s o c i a l  
p e r f o rm a n c e  i n  t h e i r  p r i c i n g  o f  s e c u r i t i e s ,  t h e n  i t  may bo t h a t  
t h e r e  i s  a c t u a l l y  a p o s i t i v e  c o r r e l a t i o n  b e tw e e n  good s o c i a l  
p e r f o rm a n c e  and u n d c r - v a l u a t i o n . 39 i f  t h i s  i s  t r u e ,  t h c n ' e x c l u  
3 i o n  c o u l d  a c t u a l l y  p r o d u c e  i n c r o a s o d  r e t u r n s  t o  a c t i v e  manage­
m e n t .  A l t e r n a t i v e l y ,  one m i g h t  a r g u e  t h a t  e x c l u d e d  f i r m s  a r e  
mo re l i k e l y  t o  bo u n d e r p r i c e d ,  e s p e c i a l l y  i f  enough i n v e s t o r s  
b o y c o t t  th em  f o r  n o n - f i n a n c i a l  r e a s o n s .

I n  a s s e s s i n g  w h a t  o p p o r t u n i t i e s  f o r  a c t i v e  s e c u r i t i e s  
s e l e c t i o n  w i l l  be l o s t ,  on e  s h o u ld  a l s o  k e e p  i n  m ind  t l u t  t h e  
c h a r a c t e r i s t i c s  t h a t  make o n e  s t o c k  o r  bond o u t p e r f o r m  o t h e r s  
o f  t h e  same r i s k  l e v e l  a r e  n o t  a l l  company s p e c i f i c .  They may 
be i n d u s t r y - r e l a t e d  o r  r e l a t e d  t o  o t h e r  c h a r a c t e r i s t i c s  l i k e  
d e g r e e  o f  f i n a n c i a l  l e v e r a g e .  I n  t h e s e  f r e q u e n t  c a s e s ,  a p e n­
s i o n  f u n d  u n a b l e  t o  b e t  on company A be c a u se  o f  e x c l u s i o n  can 
b e t  o n  company B w h i c h  may ha ve  mos t o f  t h e  same c h a r a c t e r i s ­
t i c s  e x p e c t e d  t o  p r o d u c e  e x c e p t i o n a l  p e r f o rm a n c e .

C o n s i d e r a t i o n  m u s t  a l s o  be g i v e n  t o  t h e  segmen t o f  t h e  
f i n a n c i a l  m a r k e t  w h e re  t h e  r e l e v a n t  s e c u r i t i e s  a r e  i s s u e d  and 
t r a d e d .  W h i l e  no o n e  a r g u e s  t h a t  p r i c i n g  i n  s e c u r i t i e s  m a r­
k e t s  i s  c o m p l e t e l y  e f f i c i e n t ,  t h e r e  i s  a c o n s e n s u s  t h a t  c e r t a i n  
c om p a n ie s  g r o u p e d  t o g e t h e r  c o n s t i t u t e  a r e l a t i v e l y  l a r g e  and 
e f f i c i e n t  s u b -m a r k e t .  T he s e  a r c  t h e  s e c u r i t i e s  o f  c om pan ie s  
t h a t  have l a r g e  c a p i t a l i z a t i o n s ,  e x h i b i t  r e g u l a r l y  s u b s t a n t i a l  
t r a d i n g  v o lum e  w i t h  s m a l l  d a i l y  p r i c e  f l u c t u a t i o n s  f o r  t h e i r  
e q u i t y  i s s u e s ,  and a t t r a c t  a l a r g e  number o f  r e s e a r c h  r e p o r t s  
and much f i n a n c i a l  p r e s s .

What w i l l  bo t h e  l i k e l y  l o s s e s  t o  p e n s i o n  f u n d s ?  W h i l e  
we c a n n o t  make a n y  q u a n t i t a t i v e  e s t im a t e s  o f  t h e  r e d u c t i o n  i n  
a c t i v e  management r e t u r n s  duo t o  v a r y i n g  d e g r e e s  o f  s e c u r i t y  
e x c l u s i o n ,  c e r t a i n  q u a l i t a t i v e  o b s e r v a t i o n s  c a n  be made.

I n s t i t u t i o n a l  i n v e s t o r s  g e n e r a l l y  do n o t  have a good 
r e c o r d  o f  p r o d u c i n g  e x t r a  r e t u r n s  t h r o u g h  a c t i v e  managemen t . 
T h i s  s i t u a t i o n  r e s u l t s  f r o m  t h e  com b in e d  e f f e c t  o f  h a v i n g  t o  
i n v e s t  i n  t h e  m os t  e f f i c i e n t l y  p r i c e d  segm en ts  o f  t h e  m a r k e t ,  
d u e  t o  l e g a l  and p r a c t i c a l  c o n s i d e r a t i o n s ,  and o f  n o t  b e i n g  ab l
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t o  r e s p o n d  q u i c k l y  when o p p o r t u n i t i e s  do p r e s e n t  t h em s e l v e s ,  
due t o  o r g a n i z a t i o n a l  p r o b l e m s .  M o r e o v e r ,  t h e y  n o t  o n l y  have 
t o  o u t g u e s s  t h e  m a r k e t  a l i t t l e  b i t  o v e r  t i n e ,  b u t  m u s t  do so 
c r n s : c t c n t l y  i f  tJ .e y a r c  t o  make up f o r  t h e  added t r a n s a c t i o n  
c o s t s ,  managemen t f e e s ,  and i n e v i t a b l e  bad s e c u r i t y  s e l e c t i o n s  
p r o d u c e d  by a c t i v e  managemen t . 40

F i g u r e  I  shows t h e  r e t u r n  and r i s k  c h a r a c t e r i s t i c s  o f  a 
r e p r e s e n t a t i v e  samp le o f  bank and i n s u r a n c e  company managed 
p e n s i o n  p o r t f o l i o s  o v e r  t h e  s e v e n - y e a r  m a r k e t  c y c l e  1 2 /3 1 / 7 1  
t o  1 7 / 3 1 / 7 9 .

F I G U R E  I

• R i s k - A d j u s t e d  E q u i t y  P o r t f o l i o  R e tu r n s
1 2 / 3 1 / 7 2  -  1 2 / 3 1 / 7 9

A N N U A L t Z E D  
R A T E  O F  
R E T U R N

( P e a t ,  M a rw i c k ,  and M i t c h e l l ,  1980)
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N e a r l y  t h r e e  o u t  o f  f o u r  f u n d s  f a i l e d  t o  o u t p e r f o r m  th e  
r i s k - a d j u s t e d  m a r k e t  r e t u r n  o v e r  t h i n  p e r i o d .  T h i s  r e s e a r c h  
has boon c o n f i r m e d  i n  a numbe r o f  s t u d i e s .  M o r e o v e r ,  t h e r e  
does n o t  seem t o  be much s t a b i l i t y .

S i m i l a r  p e r f o rm a n c e  m ea su re s  f o r  p e n s i o n  f u n d  bond p o r t ­
f o l i o s  a r e  n o t  a v a i l a b l e .  I t  i s  p o s s i b l e  t h a t  a c t i v e  managemen t 
had a b e t t e r  p a y o f f  i n  t h i s  a r e n a ,  s i n c e  i t  i s  g e n e r a l l y  b e ­
l i e v e d  t h a t  e f f i c i e n t  p r i c i n g  i n  t h e  bond m a r k e t  i s  somewhat 
l e s s  p r e v a l e n t  t h a n  i n  t h e  e q u i t y  m a r k e t ,  t h o u g h  i t  i s  s t i l l  t h e  
r u l e .  H ow eve r ,  b y  and l a r g e ,  a c t i v e  bond p o r t f o l i o  s t r a t e g i e s  
a r e  n o t  d e p e n d e n t  on t h e  a v a i l a b i l i t y  o f  c e r t a i n  c om p a n ie s ,  b u t  

• on c h o i c e s  o f  m a t u r i t y ,  c o u p o n ,  s e c t o r ,  and q u a l i t y .  O n l y  i n  
t h e  much more l i m i t e d  t r a d i n g  ba sed upon j u d gm e n t s  a b o u t  s p e c i f ­
i c  bond i s s u e  u n d e r v a l u a t i o n  c o u l d  e x c l u s i o n  d i r e c t l y  i n t e r f e r e .  
And o n l y  i n  t h e  c a se  o f  t h o s e  c om p a n ie s  e x c l u d e d  w ' l l  t h i s  t y p e  
o f  t r a d i n g  be r e s t r i c t e d .

I n  summary , t h o  e f f e c t s  o f  e x c l u s i o n  on a c t i v e  managemen t 
a r e  l i k e l y  t o  bo v e r y  l i m i t e d .  A c t i v e  management w h ic h  i s  im ­
p le m e n t e d  t h r o u g h  m a r k e t  t i m i n g  o r  b e t t i n g  on p a r t i c u l a r  i n d u s ­
t r i e s ,  bond m a t u r i t i e s ,  and o t h e r  c h a r a c t e r i s t i c s  n o t  s p e c i f i c  
t o  one o r  a h a n d f u l  o f  c om p a n ie s  w i l l  be u n a f f e c t e d .  S e l e c t i o n  

.b a s e d  on company s p e c i f i c  f a c t o r s ,  e . g . .  Acme, I n c .  i s  com ing 
up w i t h  a g r e a t  new w i d g e t - m a k i n g  p r o c e s s ,  can be im p a i r e d .
B u t  g i v e n  t h e  r e l a t i v o  e f f i c i e n c y  o f  t h e  m a r k e t s  i n  w h i c h  p en­
s i o n  f u n d s  t r a d e  and t h e i r  r e c o r d  a t  p r o d u c i n g  added r e t u r n  
t h r o u g h  s e c u r i t i e s  s e l e c t i o n ,  t h i s  a d v e r s e  e f f e c t  s h o u l d  t y p i ­
c a l l y  n o t  be s i g n i f i c a n t .

4 . W i l l  t r a n s a c t i o n  and management c o s t s  g e t  t o o  h i g h ?

B e s id e s  i n c re a sed *  r i s k s  o r  d e c r e a s e d  r e t u r n ,  p e n s i o n  f u n d s  
m us t a l s o  c o n s i d e r  t h e  t r a n s a c t i o n  c o s t s  w h i c h  m ig h t  a r i s e  f rom  
a p o l i c y  o f  e x c l u s i o n .  T r a n s a c t i o n  c o s t s  i n c l u d e  b o t h  b r o k e r s *  
f e e s  and t h e  b i d - a s k  s p r e a d .

B r o k e r a g e  c om m is s i o n s  on s t o c k  t r a n s a c t i o n s  f o r  l a r g e  P'-*n " 
• io n  f u n d s  a v e r a g e  a b o u t  0 . 2 2 1  o f  t h e  d o l l a r  amoun t t r a d e d .  ,I1 
L o n g - t e rm  bond s a r c  u s u a l l y  t r a d e d  n e t  o f  b r o k e r  c om m is s i o n s .
• o  we assume no s e p a r a t e  f e e .

Each r o u n d  t r i p  ( s a l e  and r e p l a c em e n t  p u r c h a s e )  a l s o  i n ­
v o l v e s  a b s o r b i n g  t h e  b i d - a s k  s p r c a d j  t h o  d i f f e r e n c e  be tw een 
wha t a b u y e r  p a y s  and w h a t t h e  s e l l e r  g e t s .  I t  i n c l u d e s  b o th  
t h e  p r o f i t  made by t h e  s e c u r i t i e s  s p e c i a l i s t  m a k in g  t h e  t r a n s ­
a c t i o n ,  and t h e  p r i c e  s h i f t  c a u se d  by t h o  im b a la n c e  o f  s u p p l y  
and demand when a l a r g e  s a l e  o r  p u r c h a s e  i s  made . T h i s  s p re a d  
depends on how a c t i v e l y  t h e  i s s u e  i s  t r a d e d ,  t h e  s i z e  o f  t h e

■•at Today this figure would be considerably below this amount.
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t r a n s a c t  i o n ,  and w h e t h e r  t h e  s a l e  i s  p e r c e i v e d  as b e i n g  i n  
r e s p on s e  t o  some s p e c i a l  i n f o r m a t i o n  r e g a r d i n g  t h e  v a l u e  o f  t h e  
s e c u r i t i e s .  A r e a s o n a b le  r o u nd  t r i p  b i d - a s k  sp re a d  w o u ld  be 
9 .5 4  t o  2 . 5 *  o f  t h e  m a r k e t  v a l u e  o f  t h e  t r a n s a c t i o n  f o r  s t o c k s  
and 3 .1  S t t o  0 .4S1 f o r  b o n d s .* *

These c o s t s  w o u ld  o c c u r  I n  t h e  f o l l o w i n g  i n s t a n c e s :

o when t h e  f u n d s  s e l l  any p r o s c r i b e d  s e c u r i t i e s  c u r r e n t l y  
i n  t h e i r  p o r t f o l i o s ;

o when t h e  f u n d s  buy s e c u r i t i e s  t o  r e p l a c e  t h e  d i v e s t e d  
o n e s ;

o when b u y i n g  o r  s e l l i n g  beyond t h e s e  two ca se s  i s  nade 
n e c e s s a r y  by t h e  c h a l l e n g e  o f  d i v e r s i f y i n g  f r om  a 
s m a l l e r  u n i v e r s e  o f  p e r m i s s i b l e  s e c u r i t i e s ;

o when a v e ra g e  t r a n s a c t i o n  c o s t s  r i s e  o v e r  t h e  l o n g ­
t e rm  due t o  t h e  f a c t  t h a t  t h e  a v e r a g e  s e c u r i t y  p o s i ­
t i o n s  o f  t h e  p o r t f o l i o s  w i l l  bo s m a l l e r  and i n  some­
w ha t s m a l l e r  c om p a n ie s ,  w i t h  t h e  b i d - a s k  s p r e a d s  f o r  
t h e s e  s e c u r i t i e s  n o rm a l l y  l a r g e r .

N e i t h e r  t h e  f i r s t  n o r  second i n s t a n c e s  o f  c o s t s  w o u ld  bo 
p r e s e n t  i f  t h e  f u n d s  s im p l y  h a l t e d  new p u r c h a s e s  o f  p r o s c r i b e !  
s e c u r i t i e s ,  as oppo sed  t c  p u r g i n g  e x i s t i n g  h o l d i n g s .  The t h i r d  
and f o u r t h  i n s t a n c o 3  o f  c o s t s  w i l l  be v i r t u a l l y  imm ea s u ra b le  i f  
e x c l u s i o n  i s  s e l e c t i v e  as opposed t o  e x t e n s i v e .

U s i n g  t h o  above e s t im a t e s ,  f o r  e v e r y  d o l l a r  o f  s t o c k  d i ­
v e s t e d  t h e r e  w i l l  be a b a s i c  l o u n d - t c i p  t r a n s a c t i o n  c o s t  o f  
a p p r o x im a t e l y  0 . 9 9  t o  2 . 9 9  c e n t s .  F o r  e v e r y  d o l l a r  o f  bonds 
d i v e s t e d ,  t h e r e  w i l l  be a b a s i c  r o u n d - t t i p  c o s t  o f  a p p r o x im a t e l y  
0 . IS t o  0 . 4 5  c e n t s .

T hese  f i g u r e s  may w e l l  o v e r s t a t e  t h e  b a s i c  c o s t s .  A p e n­
s i o n  f u n d  wo u ld  have some c o n t r o l  o v e r  t h e s e  c o s t s .  F i r 3 t ,  I f  
t h e r e  i s  no s t r i c t  d e a d l i n e  f o r  t h e  p u r g i n g  o f  t h e  p r o s c r i b e d  
h o l d i n g s , t h e  s e c u r i t i e s  c o u l d  fcc s l o w l y  phased  o u t ,  p e r m i t t i n g  
s m a l l e r  i n d i v i d u a l  i . n l e s  o f  ea ch  h o l d i n g  o v e r  t im e  t o  d e p r e s s  
t h e  b i d - a s k  s p r e a d .  Second , phased d i v e s tm e n t  w o u ld  a l s o  
p o s s i b l y  p e rm i t  t h e  f u n d s  t o  l o c a t e  o t h e r  l a r g e  i n s t i t u t i o n a l  
i n v e s t o r s  who happen t o  be i n t e r e s t e d  i n  a c q u i r i n g  l a r g e  b l o c k s  
o f  p a r t i c u l a r  s t o c k s  n r  t>onds. T h i r d ,  t o  t h e  e x t e n t  t h a t  a p e n ­
s i o n  f u n d  makes c l e a r  t h a t  t h e  s e c u r i t i e s  a r e  b e in g  s o l d  f o r  
p o t e n t i a l l y  n o n - e c o n om ic  r e a s o n s ,  t h e  b i d - a s k  s p re a d  w i l l  
s h r  i n k .

The a n a l y s i s  so f a r  a p p l i e s  t o  t h e  f i r s t  two o f  o u r  f o u r  
p o s s i b l e  i n s t a n c e s  o f  added t r a n s a c t i o n  c o s t s .  The l a t t e r  two

30 -

i n s t a n c c 3 ,  w h i c h  p e r s i s t  o v e r  t lm * ' ,  a r e  h a r d e r  t o  p i n  down: 
j o r t f o l i o  r e b a l a n c i n g  and t r a d i n g  i n  l e s s  a c t i v e l y  t r a d e d
s e c u r i t i e s .

Our p o r t f o l i o  o p t i m i z a t i o n  mode l s u g g e s t s  t h a t  i n  t h e  
i n t e r e s t  o f  f u r t h e r  b a l a n c i n g  t h e  p o r t f o l i o  t o  m i n im i z e  r i s k ,  
i t  may be n e c e s s a r y  t o  r e p l a c e  come n o n - p r o s c r i b e d  h o l d i n g s  i n  
t h e  p o r t f o l i o  on ce  o t h e r s  have boon s o l d  f o r  s o c i a l  r e s p o n s i ­
b i l i t y  r e a s o n s .  I t  i s  n o t  enough t o  s im p l y  r e p l a c e  t h e  e x c l u d -  
e'd h o l d i n g s . H o w e v e r ,  i f  a f u n d  has l a r g e  n e t  i n f l o w s  o f  
money as t h e  t y p i c a l  p e n s i o n  f u n d  w i l l  c o n t i n u e  t o  e x p e r i e n c e  
f o r  many y e a r s  t o  come, much o f  t h i s  a d d i t i o n a l  r e s t r u c t u r i n g  
o f  t h e  p o r t f o l i o  can  be a c c o m p l i s h e d  t h r o u g h  t h e  a l l o c a t i o n  o f  
new s e c u r i t y  p u r c h a s e s .

I n  a d d i t i o n ,  e x t e n s i v e  e x c l u s i o n  w o u ld  f o r c e  t h e  f u n d s  t o  
t r a d e  i n  r e l a t i v e l y  s m a l l e r ,  l e s s  a c t i v e l y  t r a d e d  s e c u r i t i e s  
w i t h  h i g h e r  b i d - a s k  s p r e a d s .

T o s umm a r i z e :  F o r  e v e r y  e q u i t y  d o l l a r  t h e  f u n d s  d i v e s t ,
t h e r e  w i l l  be a o n e - t im e  t r a n s a c t i o n  c o s t  o f  a p p r o x im a t e l y  1 . 9 9  
c e n t s .  F o r  e v e r y  bond d o l l a r  t h e  f u n d s  d i v e s t  t h e r e  w i l l  be a 
o n e - t im e  t r a n s a c t i o n  c o s t  o f  a p p r o x im a t e l y  0 . 3 0  c e n t s .  A l l  
e l s e  c o n s t a n t ,  t h i s  w o u ld  d e p r e s s  t h e  r e t u r n  on t h e  t o t a l  f u n d s  
t h a t  y e a r  by  t h e  sum o f  (a )  0 . 1 9 9  t im e s  t h o  s t o c k  d i v e s t e d ,  as 
a  f r a c t i o n  o f  t h o  v a l u e  o f  t h e  e n t i r e  f u n d ,  and (b» 0 .0 0 3 0  
t i n e s  t h e  bond s d i v e s t e d ,  as  a f r a c t i o n  o f  t h o  v a l u e  o f  t h e  e n ­
t i r e  f u n d .  I n  a d d i t i o n ,  t h e r e  w i l l  be i n d e t e r m i n a t e  c o s t s  r c -— i i o r n  i n c r e a s e s  i n
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33.

Bus i n e s s  Week, o p .  c i t .

T h i s  c o n c l u s i o n  has so f a r  boon bo r r .e  o u t  i n  t h o  e x p e r i ­
ence o f  t h e  U n i v e r s i t y  o f  W is c o n s i n  endowment f u n d ,  w h ic h  
c a n n o t  I n v e s t  i n  an y compan ie s  w h i c h  do b u s i n e s s  w i t h  o r  
have em p lo y ee s  l o c a t e d  i n  Sou th  A f r i c a .  See "S o u t h  A f r i c a n  
s t o c k  I s  dumped, b u t  no 111 e f f e c t  y e t :  H e r i t a g e , "  Pen - 
s i o n s  and I n v e s tm e n t s , November 5 ,  1979.

Roge r I b b o t s o n  and Rex S i n q u c f i c l d ,  " S t o c k s ,  Bonds , B i l l s ,  
and I n f l a t i o n :  An U p d a te ,  F i n a n c i a l  A n a l y s t s  J o u r n a l ,
J u l y - A u g u s t ,  1979 .

P e n s i o n s and I n v e s tm e n t s ,  " S o c i a l  I n v e s t i n g  Co u ld  H u r t  Fund Fer f o r  n a n ce , "3 November T9,  1979, d e s c r i b i n g  s t u d y  by Com­
p u t e r  D i r e c t i o n s  A d v i s o r s ,  I n c .

C o r p o r a t e  Da ta E xchange , P e n s io n  I n v e s tm e n t s :  A S o c i a l
A u d i t ,  1979.
F o r a l o o k  a t  t h e  e x p a n d in g  use o f  modern i n v e s tm e n t  t h e o r y  
i n  p e n s i o n  fu n d  managemen t , see t h o  s p e c i a l  s e c t i o n ,  "MPT: 
Second d e n c r a t i o n . "  i n  P e n s io n s  and In v e s tm e n t * : ,  F e b r u a r y  
19, I9ri0.

F o r a n o t e  d e t a i l e d  a c c o u n t ,  see W i l l i a m  S h a rp e .  P o r t f o l i o  
T h e o r y  and C a p i t a l  M a r k e t s , McGraw K i l l ,  New Yo rk r~ 197 f i~

James ( u r i c ,  " D i v e r s i f i c a t i o n :  O ld  and Hew , " J o u r n a l  o f
Por t f c l i o  Manag em en t , W i n t e r ,  1975 .

The use o f  t h i s  m e t h o d o lo g y  w i s  i n s p i r e d  by and d raw s  upon 
t h e  w o rk  o f  And rew Rudd. See A. Rudd, • D i v e s tm e n t  o f  S o u th  
A f r i c a n  S e c u r i t i e s :  How h i  s k y ? " .  J o u r n a l  o f  P o r t f o l i o
Managem e n t , S p r i n g ,  1979.

T h i s  s o f t w a r e  i s  used by a number o f  l a r g e  money manage rs 
i n c l u d i n g  PURS' e q u i t y  a d v i s o r .  C i t i c o r p  I n v e s tm e n t  Manage­
m e n t .  PERS r e g u l d r l y  r e c e i v e s  a n a l y s e s  o f  i t s  p o r t f o l i o  
ba sed  on t h e s e  p r o g r am s ,  w h ic h  i n c o r p o r a t e  m od em  p o r t f o l i o  
t h e o r y .

C o r p o r a t e  Da ta E xchange , Per. - . ion I n v e s tm e n t s :  
A u d i t ,  1979 .

A S o c i a l

B a l d w i n ,  Tow* ' ! ,  L i t v a k .  K . i r p e n ,  Pens i o n  Fund i  a nd E t 'n i c a  1 Investment ,  1980.
Am e r i c a n  C o n s u l a t e  G e n e r a l ,  J o h a n n e s b u r g ,  Am e r i c a n  f l t n s .  
S u b s i d i a r i e s *  and A f f i l i a t e s ,  S o u th  A f r i c a ,  J i i l y ~  lT7"fT 
C o r jig L a " E x c h a n g e H a n V  Loan s " ' to  S ou th  A f r i c a ,
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1978 , We d i d  n o t  p r o s c r i b e  news o r g a n i s a t i o n s  i f  t h e y  o n l y  
had l o c a l  b u re a u s  i n  S o u th  A f r i c a .

Because o f  t h e  s t a t i s t i c a l  in d e pe n d e n c e  o f  s y s t e m a t i c  and 
n o n - s y 3 t e n a t  i c  ( r e s i d u a l )  r i s k ,  t h e  t o t a l  r i s k  o f  a p o r t ­
f o l i o  I s  l e s s  t h a n  a s im p l e  sun o f  t h e  s y s t e m a t i c  r i s k  and 
n o r . - s y s t e m a t l c  r i s k .  R a t h e r ,

t o t a l  p o r t f o l i o  s t a n d a r d  d e v i a t i o n  *

^ / ( s y s t e m a t i c  r i s k ) 2 -  ( r e s i d u a l  r i s k ) *

Thus when r e s i d u a l  s t a n d a r d  d e v i a t i o n  goes up by one u n i t ,  
t o t a l  s t a n d a r d  d e v i a t i o n  i n c r e a s e s  b y  l e s s  t h a n  t h a t . '

The f a c t  t h a t  t h e  s t a n d a r d  d e v i a t i o n  o f  C i s  l a r g e r  t h a n  D 
e ve n  t h o u g h  a s i m i l a r  number o f  c om pan ie s  a r e  b e i n g  e x c l u d e d  
i s  an a r t i f a c t  o f  t h e  c om p u te r  p r o g r am .  The p ro g ram  o n l y  
p r o d u c e s  a p p r o x im a t i o n s  o f  t h e  o p t im um  p o r t f o l i o .  Because 
o f  c e r t a i n  i d i o s y n c r a c l e s  i n  t h e  p r o g r am  a c l o s e r  a p p r o x im a ­
t i o n  can  c t e n  be re a c h e d  when s t a r t i n g  f u r t h e r  away f rom 
t h e  o p t im um , as i s  t h e  c a se  i n  S c e n a r i o  D. I f  t h e  p rog ram  
was a l l o w e d  t o  p r o d u c e  t h e  t r u e  op t im um  p o r t f o l i o  we wou ld 
f i n d  t h a t  t h e  s t a n d a r d  d e v i a t i o n  o f  S c e n a r i o  C w o u ld  t c  
s l i g h t l y  l o w e r  t h a n  t h a t  o f  S c e n a r i o  D i n s t e a d  c f  t h e  r e ­
v e r s e ,  as p i c t u r e d  i n  T a b l e  I .  F o r  t h e  s a r e  r e a s o n s ,  t h e  
c o e f f i c i e n t  o f  d e t e r m i n a t i o n  i n  S c e n a r i o  C i s  s l i g h t l y  
lo w e r  t h a n  t h a t  i n  S c e n a r i o  D. I n  r e a l i t y ,  t h e  r e v e r s e  
w o u ld  p r o v e  t r u e .  T h i s  sane a r t i f a c t  w i l l  be seen i n  
T a b le s  I I  and I I I ,

Rudd, o p .  c l t .

O f c o u r s e ,  m a r k e t  r i s k  I s  1 .01 t im e s  h i g h e r  as w e l l .

I n  f a c t ,  t h e  r i s k  m ea su re s  f o r  S c e n a r i o s  B, C, and D in  
T a b le  I I  a r c  a l l  s l i g h t l y  lo w e r  t h a n  i n  T a b i c  I .  One 
w o u ld  e x p e c t  them t o  be s l i g h t l y  h i g h e r .  A g a i n ,  we see 
t h e  f a c t  t h a t  t h e  c om p u te r  p r o g ram  o h l y  p r o d u c e s  v e r y  c l o s e  
a p p r o x im a t i o n s  o f  t h e  o p t im um  p o s t - e x c l u s i o n  p o r t f o l i o s .
When t h e  r i s k  c h a r a c t e r i s t i c s  o f  t h e  o p t im um  p o r t f o l i o s  a r e  
v e r y  s i m i l a r ,  i t  may p r o d u c e  a c l o s e r  a p p r o x im a t i o n  when 
s t a r t i n g  f u r t h e r  away f i o m  th e  o p t im um , as i s  t h e  c a s e  h e r e .  
T h i s  i s  an a d d i t i o n a l  t e s t a m e n t  t o  t h e  s n a i l  im p a c t  o f  e x ­
c l u s i o n  on r i s k  r e d u c t i o n ,

A ca se  i n  p o i n t  may be t h e  o f t e n  i n c o r r e c t  v i e w  t h a t  good 
p o l l u t i o n  c o n t r o l  i s  a s s o c i a t e d  w i t h  r e l a t i v e l y  lo w  c o r p o r ­
a t e  e a r n i n g s .  See J . A . T .  M a r l i n  and J . l l .  Q ra g d on ,  J r . ,
" I s  P o l l u t i o n  P r o f i t a b l e , "  R is k  Manag em e n t , A p r i l ,  1972.

- 5 1 -
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<0 . T o r  a r e v i e w  o f  e v i d e n c e  on t h i s  p o i n t ,  and on t h e  e f f i ­
c i e n t  m a r k e t  h y p o t h e s i s ,  see F ran k R e i l l y ,  I n v e s tm e n t  
An a l y s i s  and T o r t  f o l i o  Managemen t , D rydcn P r e s s ,  H i n s d a l e ,  
I L ,  177TJ Je rome Cohen, c t  a l ,  I r w e s t r a r . t  An a l / s i s  and 
Po r t f o l i o Managemen t , I r w i n ,  HomcwooJ, IL, 1 5 7 / ;  and 

, Jam»is L o n e  ana Mary H a m i l t o n ,  The St o ck M a r k e t :  T h e o r i e s  
a nd E v i d e n c e , I r w i n ,  Homewood, I L ,  19737

41 . R.inqes f o r  b i d - a s k  s p r e a d s  t a k e n  f r o m :  Y a le  U n i v e r s i t y ,
R e p o r t  o f  t h e  Ad Hoc C omm i t t e e  on So u t h  A f r i c an I n v c s t r e n t s ,  
Ap t I I  TS! T?TF, an3 S t a n f o r d  U n i v e r s i t y ,  E x c t n r . I o n  o f  I n ­
v e s tm e n t  s i n  Sec u r i t i e s  o f  C o r p o r a t i o n s  W f t l i '  A s s e t s  w l t h i n  
t h u  P e p u S I i c  o f  Sou tK" A f r i c a , O c to b e r ,  T9TT.

42. " T h i s  f o l l o w s  be cau se  t h e  t r a d e s  a r e  1I n f o r n a t i o n l e s s ' t 
i n  o t h e r  w o td s ,  t h e y  a r i s e  o u t  o f  n e c e s s i t y  r a t h e r  t h a n  
s u p e r i o r  i n f o r m a t i o n  as t o  t h e  f u t u r e  p r o s p e c t s  f o r  t h e s e  
c om p a n ie s .  F o r  t h i s  r e a s o n ,  t h e  d e a l e r s  need n o t  p r o t e c t  
th em s e l v e s  f r om  an i n f o r m a t i o n  d i s a d v a n t a g e  by demand ing a 
s u b s t a n t i a l  s p r e a d .  I n s t e a d ,  t h e y  c o u ld  be h a n d le d  i n  a 
s i m i l a r  manne r t o  in d e x  f u n d  t r a n s a c t i o n ^  w i t h  a s i m i l a r  
c o s t . "  And rew  Rudd, " Im p a c t  o f  N o n - T r a d i t i o n a l  I n v e s tm e n t  
C r i t e r i a  on P o r t f o l i o  P e r f o rm a n c e , "  T e s t im o n y  p r e s e n t e d  t o  
t h e  P r e s i d e n t ' s  C omm iss io n  on P en s io n  P o l i c y ,  December 11 , 
1979 .

4J . Any t r a n s a c t i o n  c o s t s  i n v o l v e d  i n  e x p a n d in g  t h e  number o f  
c om p an ie s  m  t h o  e q u i t y  p o r t f o l i o  c o u l d  be c o n s i d e r e d  p a r t  
o f  t h i s  r e b a l a n c i n g  c a t e g o r y  as w e l l .

44 . The Im p l e m e n t a t i o n  o f  c o n s t r u c t i v e  I n v e s t i n g  i s  d e a l t  w i t h  
i n  much g r e a t e r  d e t a i l  i n  Law rence L i t v a k ,  P e n s i o n  Funds 
and Econom ic  Rc n r w a 1, C o u n c i l  o f  S t a t o  P l a n n i n g  A g e n c ie s  
and S t u d i e s  i n  P e n s io n  Fund I n v e s tm e n t s ,  p u b l i s h e d  by t h e  
C o n f e r e n c e  on A l t e r n a t i v e  S t a t e  and L o c a l  P o l i c i e s .  
E s p e c i a l l y  c o n s u l t  t h e  f o l l o w i n g  C o n fe r e n c e  p u b l i c a t i o n s :  
I n v e s t i n g  I n  O u r s e l v e s , by  Co l tm an and Me tzcnbaum ; R e v i t a l  -
r ? i  n g f / c w Yo rk ' C i t y ' s  Economy:__ The Ro l e  o f  Tu b l  l c  Pens I o n
Funds 7  by”  RuTTT M e s s i n g e r  and Hun f  c l  pa 1 Rose a r c  F T ' I n s t i t u t e  
P u b l i c  Emp loy e e P e n s i o n  F u n d s : New St  r a t  eg i c s  f o r  I n v e s t -
me n t , ~Cy WeHtT aikTSchweFcc";~T e n s i o n  Funds :  The I s s u e  o l
Coo t r o l , b y  H a re  A l l a n  Wnis r . ; I n v e s t i n g  i n  M in n e s o t a :
A P r o p o s a l  t o  Use S t a t e  Mo n e y s ~ f o r  T iax imum' Pone l i t ; by 
T r  1 p p I e t ; ~  Packag i n g  Hous i n g  Ho r t g a g o  Lo an s :  5 l " i j Ec o i c s  
f o r  Ca l i f o r m a ,  b y  Mar t I n g t o n ; * ^Rc»Iormrhg~ Pub l ic " I n v e s tm e n t  
P o f \ c i e s :  P r o ^ ^ s a l s  f o r  San D i e g o ,  Ey W a l k e r ;  ,\ ii3~Rc -
3_i r e c t l n g  T t iU l I Fund s :  A l i t r a t e g y  f  o r t h e  C i t  y o f *
b e t k e l c y  , by U u t k c l c y  c T tT z e r ib  C o tnm lTo c on K t ' t i p o n n i b l e  
I n v e s tm e n t o .
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[The prepared statem ent of Ms. Bavaria follows:]

V  Tes tim ony nv .Joan I, B a va r ia , P iiksident, F ra n k i.in  Research  a  Devci.opmf.nt

CoRI'
-A Mr. Chnirman and comrniltpe members, llinnk you for allowinn me the opportune 

ty to testify on llie proposed legislation. The movement to divest public pension 
•* funds of the stocks and bonds of companies doing business in South Africa has 

-  sparked widespread public debate nnd in the process, raised fundamental questions 
regarding the financial implications of such actions. These concerns, while very le- 
gitimnte. have tended to shift the agenda for debate away from its primary focus— 

V irt j now we cnn t>est affect a change in South Africa's apartheid system. Wc hope that 
•'* " r  today's testimonies will serve to quiet these financial concerns nnd return the
i,. ■ debate to its proper nrenn. 

v.. The proposed bill raises three economic issues in arguing against divestment. 
These issues are: (I) Whether the pension funds will be exposed to greater risk and/ 

’ or lower return became of the smaller list of uvnilablc investments, (2) whether the 
restrictions will crente significant added expenses in terms or transaction costs and 

•;,V increased staff time, nnd (3) whether the restrictions ore manageable for a fund ns 
'r'if iarge ns the District of Columbia Retirement Hoard's fund. I w ill respond to these 

issues in Hint order.
IL r, The argument has been made on both a technical and hypothetical basis thnt by 

4 : disallowing investment in the around -100 firms doing business in South Africa (out
* 7  of G350 companies on the mnjor exchanges), thnt risk and return will be negatively 

>. affected. The basis for this argument is that many of the country's largest compn-
■ V nics, representing 30.1 percent of the market capitalization of the S & P  500, are 
’ i included among this group. Further concern is expressed over the fact that these 
' - v  restrictions will eliminate certain sectors of the S & P  500, such as automobiles

; •Ai*1 chemicals, nnd drugs, from investment consideration.
,  While hypothetically convincing, n series of studies have not supported there

"'.I. fears. Rattier they have shown thnt over time South Africa Free (SAF) companies 
have outperformed the restricted stocks with a minimnl amount or added risk.

The Chemical Bank of New York, the U.S. Trust Company of Boston, and Trin ity  
. Investment Mnnrgomcnt Corporation of Boston, hnve eacli conducted historical 

.«• studies indicating thnt S A F  portfolios have performed consistently Iretronctivrlyl 
. better than unrestricted portfolios. In the T rin ity  Management study, their S A F  
J- universe of -13!) companies enjoyed n 3 percent absolute annual return superiority

■ *?'. over the restricted stocks. Th is increase in return occurred with nn insignificant in-
1 crease in risk. The beta (mensuro of risk) for the S A F  universe was l.lt i as against

I.12 for the restricted stocks.
Our own retrospective study of the District or Columbia Retirement Board's fund 

* ;  further supports these findings. O e r  the past nine years the restricted stocks in
• : this portfolio had n growth in earnings and price appreciation (ex dividends) of .3 

• percent a yenr. The unrestricted stocks, menn-while, experienced earnings growlh of
II .2  percent with price appreciation of 21.5 percent per yenr (cx dividends) over the 

■ ';i  ■ some period.
It should not be surprising thnt these studies have shown thnt S A F  companies 

’ !f,' have grown faster than South Africa-related firms. The companies in South Africa
tend to be heavy industrial or mature firms who by virtue or their size do not have 

f f  the incremental growth potential of smaller companies. I cite ns corroborating cvi- 
' dence the 1982 edition of Stocks, Bonds, Bills, nnd Inflation: The Past and the 
' V jr  Future, by Roger Ibbotsdon nnd Rex Sinqucficld. According to this study, the com-
• pound annual return from 1920 lo 1981 of small slocks (their definition) was 12.1 

; V;V percent while the return for nil stocks was 9.1 percent. These figures nre consistent
i i  with the Trin ity  nnd Franklin  Research studies, which have shown a 3 percent 

L  2;.& higher return for the relatively smaller. South Africa Free companies.
'“S w k ’ While often conceding this point of return, critics of divestment have raised enn- 
, '•'Em ? CErl')) over n decrease in quality due to the lowered capitalization of SA F  companies. 
f c jK I  These fears, though, arc also unfounded. The Trin ity  Study lias exhibited that an 
p S H ftS A F  portfolio creates insignificant overnll additional risk while maintaining nn nde- 
ri^W .Quote rate of capitalization. The nvernge net worth of the -139 companies included in 
jjjw flLth is study was $1.2 billion.
u Sd d y : .Likewise, there is no reason to believe thnt quality should be threatened. As even 

Meidingcr Report states in its conclusion, the preponderance of all issues falls 
J^jjM^bove nn "A ” rating—acceptable by almost any standard. The retirement board's 
.’•’z’ i'acurrcnt rnnnngers have not found it necessary to stick to even this slandnrd Since



not ninny nmniigcrs hold more llinn fifty (50) securities in tiny one fund, the mninte- 
nnnce of <i quality highly capitalized, nnd diversified portfolio is possible.

The second argument raised is that these restictions will create significant added 
expenses in terms transaction costs and increased staff time. Our analysis nnd expe­
rience indicates that neither fuclor is a problem in the case of South Africa screens

Under the divestiture proposal, using ns a point of reform :e the December 31, 
1983 holdings of the funds, the common stock or 33 companies would be sold. Since, 
in some cases, more than one of the stock managers holds n security, the total 
common stock sale transactions would be -13.

Brokerage commissions (using Gc per share) would total about $210,01)0 to both 
buy and sell the necessary securities. Th is figure is .09 percent (.()009x) the approxi­
mately $22(i million now invested in common stocks, whicli is a very low transaction 
rate in our industry. Also, since the average turnover in the equity portion or on 
institutional portfolio annually runs from 25 percent to 75 percent, n significant por­
tion of the transaction costs related to the divestiture can he considered normal 
costs of doing business. With the divestiture plan allowing two full years for the sale 
of restricted stocks, we do not feel that the turnover or transaction costs can he con­
sidered excessive.

We do not feel Hint the imposition of this restriction will significantly ndd staff 
time in managing the Funds. I have managed restricted individual portfolios for u 
number of years, nnd have found the South Africa restriction the easiest nnd least 
time-consuming.

The final concern is that the Fund will be too large to be efficiently managed 
under this restriction Again, while this concern is legitimate, there is no evidence 
to substantiate (lie fear, I feel that we and others have provided data indicating that 
it is quite feasible to lind quality, growth-oriented investment opportunities in S A F  
companies.

Several cities and stales have enacted divestment legislation over Hie past two 
years Hint w ill force Hie divestment of up to $300 million, nearly the current size of 
Washington D C s  fund. No problems have been encountered thus far with the or­
derly divestment of restricted bonds or stocks or the efficient management of these 
funds. For example, contrary to rumor, the fund of the State of Massachusetts, 
though different from that of Washington, has had no problems in enacting South 
Africa-relnted restrictions with their $1 billion Fund (nearly 3 times Hie current size 
of Washington's). Seventy five percent of tho necessary $91) million was successfully 
divested during the first year. The sw-nps implemented Inst spring improved the 
qunlity of the portfolio, improved current cash flow by over $2 million per year, de­
creased volatility nnd risk, nnd will ultim ately gain the Tund up to $3G million over 
the life or the new bonds. The swap also "saved" the portfolio up to $15,001),1)00 Inst 
yenr in possible market value erosion due to falling bond prices.

In summary, an investment community generally opposed to political interfer­
ence, sensitive to pension law obligations, and unfam iliar with considering the social 
implications of their actions, has raised several financial questions regarding dives­
titure To dale, however, there is no evidence thnt divestiture has negatively impact­
ed any pension fund. In fact, there is n growing uccuinulntion of studies and real 
examples Hint show the opposite. Therefore, given prudent execution by the Fund's 
managers, we conclude that the divestiture of stocks nnd obligations of companies 
doing business with South Africa would itself cause no economic damage to the pen­
sion funds of the City of Washington D.C. Given this reality, wc stress that the d i­
vestiture issue is not one of economics, but one of conscience nnd political judgment.
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Q u e s t io n s  fo ii M s . D a v a i i i a  a n i i  Dit. Sc h w a r t z

1. Could you draw the distinction for us between asset allocation and portfolio di­
versification and explain how the South Africa restriction would effect ttie asset a l­
location aspect or portfolio management?

2. I tow is divestiture possible if whole industries, such as auto manufacturers, 
would be effectively excluded?

3. If the District s retirement fund is already restricted to Inrger companion, won't 
the S. Africa restrictions result in limiting portfolio diversification?

Mr. Fauntroy . Thank you.
_ The Chair would like to do two things before commencing qucs-, 

tionjng of the panel, and the first is to yield to our distinguished 
colleague, Mr. Stark of California, to enter into the record a state­
ment which he would wish to make at this time.

Mr. Stark . I thank the Chair, and I do not want to slow down 
the proceedings. I want to commend the Chair and the committee 
for their approach to this delicate matter, and as someone who was 
here with the Chair when the home rule bill was written, 1 think 
that we are approaching this quite properly.

I don't think it is nn investment decision, but a question of con­
stitutional rights and whether or not the District is within the pur­
view of their charter, and I think they were, ar.d I support the 
Chair’s position and ask unanimous consent to have that statement 
on the record.

Mr. Fauntroy . Without objection, so ordered.
The second thing I would like to do prior to a brief recess is to 

say to Dr. Schwartz and Ms. Bavaria that the members of the com­
mittee have read with great care your testimony before this com­
mittee, and also your testimony before the City Council, and when 
we return for questioning, we would like—I would like you to be 
prepared to answer for me whether or not the analysis which you 
did were those which were described earlier as being perhaps some­
what deceptive and distorting. , , .

Would you be prepared to answer that for us? The hearing will 
recess.

[Kecess.]
Mr. F auntroy . Dr. Schwartz, 1 assume?
M r. Schwartz . I assume there w ill not be fu rth e r hearing.
Mr. Fauntroy . We want to complete this hearing.
Mr. Schwartz . I would find it extrem ely difficult to be here to­

morrow.
Mr. Fauntroy . We are going to complete the hearing now.
Let me say in that regard, you have been extremely patient. You

• have been here throughout the day. You have provided your testi­
mony in advance and as 1 indicated, we have had the opportunity 
to read your testimony before this committee, and before the City 
Council itself, and are very much impressed, and I recall when an 
earlier witness indicated that the announcements on which the 
judgments were made by the City Council were in fact made, in 
some instances distorted and deceptive.

Would you clear me up on that?
Mr. Schwartz . Yes, 1 had made notes during the testimony ol 

David Eager and Professor Schotland, and if 1 take them in these 
broad comments that I have, without being personal, but looking at 
the facts, I conclude that the testimony was in sweeping generaliza­
tion, and to go down each item, rather than their looking at the 
facts and computer run.

First, there was reference to a survey and the response was 78 
institutions questioned. Now, that survey reminds me of many of 
the letters which I received which ask to fill out a questionnaire to 
give my views and then says at the ern., "You will enclose $25 in 
order for this to be registe J, because we want to publiciz.e the 
view of the recipients of this letter."

Ai.d obviously, that is bought testimony because in most in­
stances, I don't support an organization that sends that kind of a 
fund-raising letter to me so that the questionnaires that they asked

• were not based in terms of the answers on investment counselors 
- working in the field of socially responsible investing.
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Quite the contrary, the area, even the geographic area covered 
was the Central part of the United States and Southeastern part of 
the United States were quite different than the results you would 
get from New York or Boston, Massachusetts, or California, or Wis­
consin or those areas that would be concerned with this and have 
had investment advisers.

Similarly, the negative attitude toward taking on responsibility 
where you have divestment limitations or direction, I testilicd in, 
before the board of trustees of the University of Minnesota—1 re­
membered that listening to the testimony this morning—where 
there were three investment advisers for that university fund, and 
they were all present and all testifying.

One of them said that if divesting was approved by the Board 
that he didn't think his firm could go on handling the investments. 
The other two said the restrictions might hamper us, but if these 
are directions, we will be glad to see what we can do; and when 1 
testified, I said I would be delighted to take on investing part of 
that portfolio with whatever restrictions they wanted to put.

Similarly, in the University of Wisconsin, nnd that is one of the 
earlier divestment decisions. Two years following divesting in that 
portfolio showed a remarkable improvement in performance, and 
that is public record which is available. 1 wrote to the investment 
council for the University of Wisconsin when I got those reports of 
performance, and I asked about their doing additional funds, and 
the reply I got was that they were not interested in doing special 
social responsible investing, that they did it because their client 
asked them to. Here was, for the record, really a very good per­
formance.

Another point that was used was referenced by both Professor 
Schotland and David Eager to say if n portfolio investment im­
proves 1 percent, then the return is a 10 to-15 percent increase per­
mitted in pension fund payments. That is true. It is almost a 
truism.

But there is no indication in the funds that were being examined 
that there would be less than a 1-percent improvement relative to 
the fact of divestment or not. What I am saying is they cited actu­
arial figures without any basis of investment analysis on actual 
portfolios.

Referring to the 10 largest banks and 10 largest insurance com­
panies and investment managers, 1 would like to say my record is 
quite public in this area, and I think that the Boston company 
which is a wholly owned subsidiary of Shearson/American Express 
is among the 10 largest investment counselors, and I saw no ques­
tionnaire of any kind, no telephone call coming to me, nor was I 
aware of anything going to the Boston company.

So 1 wonder what we.*e the 10 largest? Even assuming they were 
the 10 largest, they are exactly the ones that don’t want to be in 
divesting. Look at who they are and where they are. That seems to 
me to be asking the right question in the wrong place.

Mr. Fauntroy . Thank you.
Ms. Bavaria, could you draw the distinction for us between asset • 

allocation and portfolio diversification and explain how the South 
African restrictions would affect the asset allocation aspect of port-
fiilin  rn •iMT'oment'1

0J

Ms. Ba v ar ia . It shouldn't affect the asset allocation aspect. The 
• asset allocation refers to the choice that managers make between 

holding their assets in money market or cash eauivalents which 
are higher liquid or hard assets like gold nnd real estate, in fixed 

M  income vehicles, Treasury vehicles, versus common stocks.
When managers make the decision to invest in common stocks, 

:C then they diversify and choose which sectors of the market they 
V-M'V want to be in. But asset allocation refers to the broader macroeco- 

nomic decision process.
I 'M ' i i / M r .  F auntroy . Dr. Schwartz, Mr. Eager suggested to us that this 
' . ^ 1  measure would totally restrict investments in chemicals, drugs, 
? and metal holding machinery. Do you agree with that?

Mr- Schwartz . N o, I don’t think thnt we would find many large 
' companies in a few of the industries he cited, but I know there is 

• ” I no industry that would be completely excluded, that you couldn't 
find some company or companies that would be appropriate invest- 

•V vments. Recognizing, of course, that first you determine whether it 
is a good investment and then you determine whether it fits the 
social responsible criteria.

A'.- . Take the computer industry, which is now coming back again,
- ‘fe'ir and look at the record of IBM which in the last year and a half has 
. 1 had a very significant increase in the value of the stock, but there 
. ' ■  was a long period of time, years before that, recent years, in which

" i the stock was a nonperformer. In the—IBM is excluded because of 
. activities in South Africa.

‘ ' But there is Wang, Apple, and Tulronics and a series of others,
' i-v'not the size of IBM, that are available. There are whole industries 

which are not excluded because of South Africa.
There was a discussion with the other panel about the exclusion 

•& .1 of real estate in investments. Now, it so happens that the construc- 
I: I tion industry is the largest industry by capitalization in the United 

'States. It is the major industry in terms of money going in. If you
- >V look at housing, public roads, public buildings, at all construction,
-  )y  and mortgaging nnd real estate ownership, and it is a very signifi- 
* cant part of asset allocation in the pension fund.

■ '• There are other industries, like the entertainment industry, 
where there nre very few companies in South Africa, and that has

211

- 1
'-v been a good performing industry of recent times.
>4 t The retail industry, and then areas of manufacturing, of signifi- 

’ cant manufacturing areas which do not enter into South Africa at 
all. I find no problem in structuring a portfolio that would be rop- 

^7„: resentative of what I think would be the area for appreciation.
. Mr. Fauntroy . Thank you.

‘T • Ms. Bavaria, one witness today spoke of the cumulative effect of 
j? ,' State and local and other divestment of major U.S. corporations, 

implying that it would hurt our domestic economy.
\ I wonder if you would care to comment on that? 

fgfeicj Ms. Ba v ar ia . Well, I can’t draw that correlation at all. I don't 
£ understand the statement. 1 would disagree with the statement 
*Bimply because I don't understand it.
jni'Mr. Fauntroy . The idea was that the District's action may not 
jthave an impact on the national economy, but if more Philadelphias 
|2and Massachusetts and Michigans and so on come along, it could 
"wreck our economy. ••• .• •
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Ms. Bav ar ia . Well, ultimately at some point if there were huge 
funds that divested, there might be interesting asset allocation 
questions that would be raised, but they might be more interesting 
than negative.

Mr. Fauntroy . 1 think so.
Mr. Schwartz . In that regard, two companies of fair size have 

withdrawn from Sou'h Africa and a number of banks have made 
commitments, and banks of fair size, not to make new loans to 
South Africa. So if this divesting grew and became significant, it is 
much more likely that those companies which are in South Africa, 
and where it is probably less than 1 percent or their total oper­
ation, would have another look at what they are doing and say, 
"Well, maybe we don't belong there, this is such a small part of 
our operation, nnd it is a risk, there are problems in Soulh Africa, 
and maybe we should withdraw," and then follow the decision that 
Poioroid and that Chrysler has made.

Mr. Fauntroy . Thank you very much.
I would yield to the distinguished gentleman from Pennsylvania, 

Mr. Gray.
Mr. Gray . Thank you. Mr. Chairman, thank you very much. I 

just have three quick uestions, and any one of you can answer 
them.

Are you aware of any legal precedent under either the commerce 
or supremacy clauses which have ruled disinvestment unconstitu­
tional or, similarly, have held such actions to be constitutional? 1 
know that is not in your area of expertise, but are you familiar 
with any?

Ms. Ba v ar ia . The case law on social divesting is nil. I think 
there is something pending in California on union pensions where 
mortgages were deliberately placed under market rate, but that is 
not what we are talking about here. I don't think there is anything 
like that.

Mr. G ray . Given the opinions and-----
Mr. Schwartz , Excuse me, a Washington attorney about 2 years 

ago, Michael Leibig, did a study of social responsibility from invest­
ing from a legal point of view, and it is a very interesting little 
pamphlet that the article has now been separately printed from, 
and his conclusion, after going through the history of legal 
changes, when, for example, in early investing in New York and 
Massachusetts you couldn't invest in bonds. You couldn't invest in 
banks or in utilities or in railroads,

Then the whole turn-around historically from what is considered 
the prudent person occurred. His conclusion was if you want to 
assume fiduciary responsibility, you had to look at the social 
impact of the investment, that it was a necessary part. That may 
be kind of an extreme, but it is a very significant approach because 
a company that disregards in the community all the social aspects, 
or in their employee relations, may be quite negative in relatively 
short time in their income and investment activity.

Mr. Gray . Given the studies, opinions, and actual evidence of al­
ternative investments in restricted portfolios which have demon- • 
strated actuarially sound investments, how do you explain the re­
luctance and reservation of the D.C. Retirement Board and the 
Meidinuor Co. to support this action? Given basically your tcstimo-

'«•'«? ny, your testimony is that there is no evidence of lack of soundness 
o r huge losses or threat to the pension funds or the workers of the 

'<■£' city of Washington, D.C. Given that, can you perhaps shed some 
V  light on how vou explain the reluctance and reservation of the 
\  Board, Tension'Board, and also their consultant in their study?

Ms. Bav ar ia . There are a bunch of reasons for that; the first 
.V niay be unfamiliarity. They are not equipped or they have not done 

this. They have not divested and realized it is doable.
.j-yv.' We instituted socially screened portfolios in reaction to clients,
:T* and we didn't start selling it to clients in the beginning. We had it 

proved to us that it could be done. I think the investment manag- 
'*! ers like to act with as few encumbrances as they can. This is just 

... . one more restriction that causes one higher degree of difficulty. 
'-cV  Dr. Schotland is making some macroeconomic assumptions 1 

think that we discussed. 
i  . Mr. G r a y . What about the Mcidinger study? Can you explain 

why? Or is it just a client relationship there?
Mr. Schwartz . First, 1 really don't feel it appropriate for me to 

become involved in directing the answer to the D.C. Tension Board. 
As it is, I am known ns the Maverick of Wall Street, and I don't

• suppose I -vant to create more problems. So I say, in generalization, 
that those who oppose divesting do so from one of two bases: One is

• a lock—as Ms. Bavaria said—of understanding, a lack of knowledge 
of what the facts are, what the performance measurement is and

: just not understanding it.
A second is using the investment area as an excuse, because fun­

damentally they are opposed to divesting and that this is an easy 
r” out. Those are the two principles, two principal reasons.

The third is that it does require more work, a good investment 
manager has to put more time in, put time in finding and working 

.. in a more limited universe. Certainly, if you exclude all the things 
- I do for some of my Quaker portfolios, it does take a little more 

work, and I don't know that all money managers are interested in 
making that additional effort.

Mr. G ray . Very interesting on that last comment in terms of 
your perception of those two reasons. Very fascinating. I have expe­
rienced the exact same thing.

Could you explain, then, the comment made by the representa­
tive of the Mcidinger Co. thnt when I asked the question about 

. Chemical Bank, and the company in Boston, their response was 
•• that, well, that is not really a good example. They really didn't 
.• handle much in terms of South Africa and that it really didn't 

have an impact on their evaluation of the negative implications.
Mr. Schwartz . I certainly can address those two institutions 

from personal experience. 
r The Chemical Bank would be one of the 10 largest banks. 1 don't 

think that, generally in regard to their corporate clients they want 
J j  to take an open public position on divesting.

!« I do know that until 2 years ago—because that is the last time I 
‘..was in touch v.ith the people involved—they had an endowment di- 

vision that handled accounts that didn't want any investments in 
South Africa, and when I cited the internal report of Chemical 
Bank that I had objected U . I was told by somebody working in the 

*>area that it would be uncomfortable if I used names, and now 1
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don't know where Chemical Bank is on this, but it is certainly cor­
rect when Mr. Eager said they are not large amounts. It is Center 
of Endowment funds, and we are not talking about a really large 
amount, like a half billion or more than that.

I nm a coadviser on a fairly large-sized pension fund with the 
Chemical Bank, and I have dealings with them, and I know quite 
well what their operation is.

In regard to tho U.S. Trust Co., Bob Scivin, who is really the vice 
president that I think began this area of work at the U.S. Trust 
Co., has been very positive about the funds that they handle in the 
social responsible area, and he is, or their unit is an adviser lo the 
Calvert fund, which is one of the new mutual funds concerned with 
the exclusion of certain areas of investment from their portfolio. 
Some of the testimony that Joan Bavaria read came from Mr. 
Moody, who is part of the U.S. Trust Co. in Boston.

There is an article in the New Age Journal in November that 
has—it is a magazine that has a large report from the U.S. Trust 
Co. with a picture of Bob Scivin and it is a very, very positive 
report in terms of this special kind of investment. In fact, I may 
have a copy of it.

Mr. Gray . Are you saying, in essence, that Mr. Eager's viewpoint 
was incorrect when he said that Chemical Bank and U.S. Trust, 
both of which have concluded that South African free investments 
performed better in unrestricted portfolios, and that was his 
answer in light of the evidence that the committee has which 
seemed to suggest otherwise? Why would evidence come up with 
such an evaluation if Chemical Bank and U.S. Trust of Boston 
show a different pattern? Does the commitltee have the wrong in­
formation?

Mr. Schwartz . I repeat, Chemical Bank, I h a .e  not been in 
touch with that unit for 2 years. I know that 2 years ago they had 
a small group handling endowment funds, they were quoted in a 
Barron's article, and their performance was reported ns superior in 
the unit for funds that excluded South Africa.

In terms of the U.S. Trust Co., you could say that their universe 
is maybe .‘100 million, and that is not a very large figure when you 
look at total pension funds which approach—if they are not in 
excess of— $1 trillion now, public and private pension funds includ­
ed.

I have been on panels with people from the U.S. Trust Co., and I 
have heard them say, and I have read in articles that their per­
formance and their specialized funds have been superior to their 
own funds. I think that Ms. Bavaria may have something to add to 
that.

Mr. Guay . Would you like lo comment on that, Ms. Bavaria?
Ms. Bav ar ia . I think we have to deai with reality, they are ex­

trapolating into huge sums of money, b'llions and billions of dol­
lars, when they are talking about this. The reality is there have 
been no funds managed for a period of time that are mensurable 
that restricted South Africa stocks.

I think the more credible studies are those that project what the , 
characteristics of companies and the expected performance on the 
basis of—we used 40 financial characteristics when we screened the . 
D C. portfolin last spring. We found in almost all the 40 areas the

^com panies that would he left, the nonexcluded companies, were su-

Jfft.^There just isn’t enough evidence to support any statement one 
' - way or the other pertaining to huge funds.

>v . Mr. Gray . In the------
v ) Mr. Schwartz . Except some studies have been done of the S&I 

I) 600 separating companies out in South Africa and over 10 years,
' fending October 1983, the remaining S&P 500 performed better in
• ! I t  every section of the time period of that LO-year stretch, and the fig- 
. r '# u r e s  that were cited this morning by Mr. Eager were correct in

\  terms of—generally correct in terms of the percentage of the S&P 
500 that were affected by investing in South Africa, 

t .-But he didn’t say that there have been computer runs and that
? Y ~  performance bv the exclusion of these companies was superior.
3 V &  There are—and I talk as an economist—certain reasons for that 
3 ^'<c£that may not be repetitive, such as for a stretch of .'1 years of petro- 

-.A.-leum companies, major companies in South Africa, had a poor per- 
Yi formanc? and they skewed that result.

' ’-:£s> ‘ Also, better performance were normally during the period from 
. r "' smaller companies, although that wouldn't affect the S&P 500.
• s> '.T hose computer runs done with the 500 S&P's stand firmly in sup- 
v port of what we are testifying to now.
‘ Mr. Gray . T wo last questions, and I will be finished, Mr. Chnir-
, ..'Ve man, if I may. .
! "r-trf 'Therefore, in your opinion the District Council s action docs not 

necessarily mean higher risk investments and lower rates of
-i return; that actuarily sound alternatives exist for the pension fund
VInvestment, is that correct?

' ' !&.. Ms. Bav ar ia . That is correct.
• ^7 Mr. Gray . Would that be a correct summary of your combined 

■ testimony here today?

j*'”.- Mr. Schwartz . I think so. I would like to see there—I would like 
-* to see them have ability to invest in real estate, but I assume they 

j >; •;*' can purchase bonds and stocks of companies that are on the public
.Y market in the real estate area and take advantage of it that way. 

■' Mr. Gray . Why do you say that?
Mr. Schwartz . Well, because there is—certainly among public 

’ -p funds now, there is a growing interest in helping develop local in-
V  dustry as against runaway industry or companies that invest 

. i I** abroad in order to get low-cost labor.
i ' One of the local industries is construction and housing. So we 
, £„.?'! have directed mortgages of some of the local pension funds to see 

•£' that housing is built in the community, and 1 think that makes 
v? sense. There is more of that developing now called target invest- 

. V 3£m ent. New York City has been developing that for the last few 
j YfiK years.
» NMSP'Mr. Gray . The last question, one of those who testified earlier 
# i ^ m a d e  this statement: Massachusetts has the most poorly funded 
TPsjjState fund in America. Only this month Governor Dukakis signed 
gajBeraergency legislation introducing major change to try to bring 
aSgj&fbat fund up near normal.
||s$ ||p S econ d , tne fund's chief investment officer reported in May that 
^ | a |h e  fund had lost $14 million as a result of a law passed only 
TnSSmBhtlis earlier. * . •
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U.S. CORPORATIONS IN 
SOUTH AFRICA:

A Summary of Strategic ^Investments

There are more than 350 U.S. corporations operating in South Africa today with direct 
investments totalling nearly US $2 billion.' In addition, there are more than 6,000 U.S. firms 
doing business in South Africa without having subsidiaries there. While Citibank is the only 
U.S. bank with a number of branches in South Africa, more than 125 U.S. banks have made 
loans to South Africa totalling nearly US 52.4 billion,2 much of it to the government. U.S. 
firms and individuals have also invested at least US S2 billion1 in South African stock, 
mainly gold, although with the recent surge in the price of gold this figure has most certainly 
increased. This makes total U.S. investments in South Africa well over US S6 billion. These 
figures represent no less than a tripling of U.S. investments since 1960, making the U.S. the 
largest foreign investor in South Africa next to Britain.

The U.S. share of foreign investments in South Africa has been steadily increasing over the 
ye^rs. In 1960, the U.S. held 11% of total foreign investments, but by 1978 it was at least 
20%.4 It must be noted that these figures are only estimates which could even be higher since 
figures on U.S. investments in such strategic areas as mining and smelting, petroleum and 
transportation are suppressed by both the South African and U.S. governments « • •
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South Africa has also recently managed a trade balance-of-pavments surplus and the U.S. 
has greatly assisted by steadily increasing its South Africa imports each year to the current 
level of US S2.3 billion. U.S. exports to South Africa have also grown to US S l.l  billion.5 
However, the fact that the U.S. now imports over twice as much as it exports is a reversal of 
previous trade patterns and indicates a clear dependency on South African raw materials as 
well as contributing to the U.S. trade deficit.

This enormous growth in U.S. investments in South Africa began in the last decade, 
precisely when apartheid was becoming even more repressive following the Sharpeville 
massacre of 69 blacks peacefully protesting against apartheid. Fearing further black unrest, 
the apartheid regime tightened its pass laws and other means of control while using increased 
foreign investments to build up white military and police protection. The investments of U.S. 
corporations and bank loans and credits have been absolutely crucial in building South 
Africa's economic and military power.

U.S. INVESTMENTS IN STRATEGIC SECTORS --------

The most significant aspect of U.S. investment in 
South Africa is its strategic importance in maintain­
ing apartheid. The U.S. provides high level tech­
nology that South. Africa does not presently 
possess. These investments are concentrated 
primarily in the manufacturing sector, with U.S. 
corporations producing sophisticated capital- 
intensive equipment that lessens the dependence 
upon African labor. South Africa’s foreign tech­
nology dependence in the manufacturing sector is 
best illustrated by the fact that the official Fanzen 
Commission report indicated that 40% of South 
Africa's manufacturing was controlled by foreign 
interests.8

It is estimated that at least three-fourths of direct 
U.S. investments in South Africa are in the hands of 
12 companies, all of them in strategic sectors such 
as energy, computers and transportation.

ENERGY____________________________________________

1) Oil7 is the one resource that South Africa must 
almost totally import. Since all OPEC nations have 
agreed to an oil embargo against South Africa, the 
apartheid regime is desperate for oil or alternative 
fuel supplies. U.S. oil companies dominate this 
sector, controlling at least 40% of the petroleum 
market in South Africa. Mobil and Caltex (a joint 
venture of Standard Oil of California and Texaco) 
monopolize U.S. control. Caltex has 20% of the 
petroleum market with over US $500 million in sales 
(in 1976) and nearly 1,000 service stations around 
the country. Mobil controls 18% of the South 
African market, also with sales of over US $500 
million in 1976 and close to 1,000 service stations. 
More current figures on total sales of U.S. oil 
companies in South Africa are not readily available 
as oil is considered a ‘munition of war’ hy the 
South African government and oil statistics are 
protected under the Official Secrets Act. However, 
since South Africa appears to continue obtaining 
oil despite the loss of 90% of its imports from Iran,

U.S. companies have almost certainly increased 
their significance to the South African government. 
Recent reports in the Journal of Commerce (New 
York), indicate that U.S. oil companies and 
independent U.S. oil traders have attempted to 
increas e shipments of oil to South Africa."

In addition to controlling 40% of the petroleum 
market, Mobil and Caltex also control 42% of South 
Africa's refining capacity. Much of this oil is 
supplied to the South Africa military and to the 
police as required by South African law.

2) Coal, unlike oil, is abundant in South Africa. 
While the country's major coal producers are 
Anglo-American, General Mining, Rand Mines 
Transvaal and SASOL, none of which are U.S. firms, 
the Southern Company continues to import South 
African coal and the trend is likely to increase. 
Apartheid labor makes South Africa’s mining costs 
extremely cheap, US $4-5 per ton, compared to at 
least US $20 per ton in the U.S.9

With the threat of total international oil sanctions 
against South Africa, the government is relying 
heavily on coal to become energy self-sufficient. 
The South African government’s present US $6 
billion project to expand its SASOL coal-to-oil 
facility represents the largest industrial contract in 
South Africa's history.10 By way of comparison, the 
government’s total budget for fiscal year 1979-80 is 
US $13 billion.

U.S.-based Fluor Corporation, one of the world's 
largest engineering and construction firms, has a 
US $4.2 billion contract to oversee the expansion. 
Numerous other U.S. firms have smaller contracts 
in the project’s construction including Allis- 
Chalmers, Badger, Chicago Bridge, Combustion 
Engineering, Control Component, Inc., Coopers & 
Lybrand, Babcock and Wilcox, Honeywell, Lenape 
Forge and Goodyear.11

In addition to the SASOL expansion, Fluor Cor­
poration has also been attempting to market 
SASOL’s coal-to-oil technology in the United 
States. This not only would represent increased
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profits for the South African government, but also 
is a questionable energy alternative for the United 
States. Even if synthetic fuels prove to be a partial 
solution to the energy crisis, other coal-to-oil tech­
nologies are available and reportedly less 
expensive.

C O M P U T E R  INDUSTRY12_____________________________

Computers are, perhaps, the most strategic of all 
U.S. investments. Computers make it possible for 5 
million whites to control more than 22 million non- 
whites. Among the most important uses of 
computers for the apartheid regime are in enforcing 
‘influx control’ pass laws, for military tracking 
systems against guerrillas and for police communi­
cations. U.S. computer companies dominate the 
South African market, controlling an estimated 
70%.13 IBM is clearly the leader, with estimates of 
its market share ranging from 38-50%.14 At least 
one-third of IBM's sales are with the South African 
government including sales to the South African 
Department of Defense, the Department of Prisons 
and the Atomic Energy Board.

Control Data has an estimated 13% of the 
computer market and Control Data computers have 
been reported at both ISCOR (South African Iron 
and Steel Corp.) and ECSOM (Electrical Supply 
Commission), both government parastatals.

Other U.S. computer companies include: 
Burroughs, whose computers have been supplied 
to Bantu Administration boards around South 
Africa; NCR Corporation, whose computers have 
been sold to many local government administra­
tions; and Sperry Rand, which has supplied com­
puters for SASOL. Computers are also produced 
and sold in South Africa by Hewlett-Packard, Data 
General, Datapoint, and Computer Automation.

Not only do American corporations dominate this 
sector of the ejonomy, but it is a critical sector 
since American firms supply the South African 
military and police with vehicles. U.S. automative 
slants are so strategic that General Motors has 
been designated a National Keypoint Industry, 
which means that General Motors would be part of 
a contingency plan in the event of a ‘national emer­
gency.’ In two important secret General Motors 
memos, obtained by the American Committee on 
Africa in 1977,”  these plans were outlined. The 
documents indicate the identical interests 
between U.S. corporations and the South African 
government. GM would cooperate fully with South 
African troops in the event of 'civil unrest.’ Accord­
ing to the memos, in addition to supplying the 
South African military with vehicles, those plant 
personnel with military training were encouraged to 
join the Citizen Force Commando system, a govern­
ment para-military institution. As G.M. Board 
chairman T.A. Murphy proudly stated, “Any of our 
plants can be converted to war production as 
clearly demonstrated in the United States in 
1941.",7

The three major U.S. firms, Ford, GM and Chrys­
ler account for about one-third of all motor vehicle 
sales in South Africa. In 1976, Chrysler, by merging 
its South African operations into a new South 
African-managed firm, Sigma, provided the nucleus 
for what is now the country's largest motor 
company. According to 1977 figures, Ford heid 
nearly 17% of the total South African market, GM 
nearly 11% and Chrysler/Sigma over 11%. Together 
these three firms account for nearly one-fifth of all 
direct U.S. investments in South Africa.

As for sales to the South African police and 
military, GM claims that through 1978 it supplied



“ in the area of 1500 units” annually. Ford said that 
between 1973-1977 it sold 123 cars and 683 trucks 
directly to the South African Department of 
Defense and 646 cars and 1,473 trucks to the South 
African police.

U.S. auto firms have also demonstrated their long 
term commitments to the apartheid regime with 
increased investments each year. GM, for example, 
increased its investments in 1978 from US S119 
million to US S157 million,”  and there have been 
reports that GM has plans to build a new bus and 
truck facility in South Africa.

BANK LOANS   _
The significance of U.S. bank loans to South 

Africa was most clearly seen in the period of 1974- 
76 when South Africa was suffering from a severe 
recession. In 1974, total South African debt liabil­
ities were only US $2.7 billion, but by 1976 these 
had nearly tripled to US $7.6 billion.”  U.S. banks 
were able to mobilize nearly US $2 billion dollars 
during that period to rescue South Africa, with U.S. 
loans providing nearly one-third of the credit 
needed. Citibank is clearly the world leader in 
lending to South Africa participating in loans 
totalling at least US $1.6 billion 20 Other major U.S. 
banks lending to South Africa include Bank of 
America, Chase Manhattan, Chemical, Manufac­
turer's Hanover, Morgan Guaranty, First National of 
Chicago and Irving Trust.1'

In addition to direct loans, most of which are to 
the government or parastatals, many of these same 
banks are involved in trade financing. Trade financ­
ing figures cannot be precisely obtained, but as an 
example, Chemical Bank claims that it  finances 
trade with South Africa totalling anywhere from US 
$23-35 million in a give’ month.”  Trade financing is 
mostly short-term, 1 f' Jay loans involving a variety 
of products from catsup to automotive spare parts.

Some U.S. banks, including Citibank and Chemi­
cal Bank have claimed that they have a current 
policy not to make new loans to the South African 
government or related agencies, nor will they roll­
over old loans. However, no U.S. bank has cate­
gorically stated that it will not consider new loans 
some time in the future while South Africa is still 
under minority rule.

Further, there are other means of lending money 
to South Africa without making it a direct trans­
action. For example, hundreds of U.S banks have 
correspondent relationships with South African 
banks, ostensibly to facilitate trade financing and 
to handle corporate accounts. Yet, through these 
correspondent relationships, U.S. banks can 
approve letters of credit, interbank loans and the 
like which could provide money requested by a 
South African customer. U.S. banks exercise very 
little, if any, control over such transactions and

would consequently be unaware if this money went 
to the government.

An example of this relationship is Chemical 
Bank’s correspondence with Volkskas Bank of 
South Africa. This relationship is a direct support of 
apartheid since Volkskas is a government bank, 
known as the ‘cashbox of the nation’ and a deposi­
tory for government, military and police accounts.

MILITARY AND NUCLEAR BUILDUP” _________________
1) Military—U.S. policy states that military equip­

ment of U.S. origin cannot be exported directly to 
South Africa. However, despite the embargo, U.S.- 
made military equipment, particularly aircraft, is 
being supplied to the South African Defense Force. 
In most cases, sales are being made to South 
Africa as ’civilian’ aircraft, not covered under the 
embargo. These so-called ’civilian’ planes are easily 
convertible for military use.

Lockheed has supplied South Africa with L-100 
Cargo planes, which are almost an exact replica of 
the Lockheed C-130 which is used by the American 
military. This plane is capable of transporting up to 
90 troops.

Avco-Lycoming aircraft engines have been spotted 
in many aircraft in the South African Air Force, 
including the Piaggio P-166. the AerMacchi AM-3C



and the Atlas C-4M. These craft are principally built 
in Italy where the American engines are mounted. 
U.S. aircraft engines are particularly strategic be­
cause. although South -Africa has its own aircraft 
industry, it still does not produce aeronautical 
engines and must import them.

Cessna “Skywagons' have been sold as ‘civilian’ 
circraft to South Africa, but according to Paratus, 
the South African military magazine, Skywagons 
"keep the 1,000 mile border under constant sur­
veillance." Light and maneuverable, this plane can 
fly low to the ground carrying guns. Also used by 
the South Africans are Cessna Golden Eagles, Con­
quests and Citations. .

Other U.S.-made aircraft known to be used by the 
South African include Piper SuperCub, Rockwell 
Turbo-Commandoes, and Beechcraft A36's.

2) Nuclear Collaboration14—Since 1953 the U.S. 
has almost single-handedly given South Africa its 
present nuclear potential. The 50-year agreement to 
exchange technology and raw materials in the 
nuclear field under the infamous "Atoms for 
Peace" program, is a prime example of the absurd­
ity of claiming that increased trade with South 
Africa will influence that government to end apar­
theid.

While apartheid has only become more repres­
sive, the South African regime has acquired the 
technology from the U.S. to be virtually nuclear 
self-sufficient. Previously South Africa’s only 
strength was an abundance of uranium. However, 
the U.S. has trained nearly 100 South African 
nuclear scientists which has enabled the South 
Africans to build their own reactor which is not 
safe-guarded by International Atomic Fnergy Asso­
ciation (IAEA) regulations. South Africa has refused 
to sign the Nuclear Non-Proliferation Treaty and 
1977 satellite photographs detected testing plans 
in the Kalahari desert. More recently, there have 
been suspicions of testing off the coast of South 
Africa.

But the real success for the South African regime 
has been the development of their own enrichment 
plant, which means that they no longer must 
depend upon the U.S. to supply them with enriched 
urai'iium. This has been accomplished primarily 
with West German technology and U.S.-made 
equipment.

U.S. corporate involvement in nuclear collabora­
tion with South Africa began in 1965 when Allis- 
Chalmers built South Africa’s first nuclear reactor, 
SAFARI I, at Pelindaba. Since then many other 
corporations have lent assistance. Foxboro Inter­
national has supplied computers to regulate the 
enrichment facility. Honeywell has provided elec­
tronic components and Hewlett-Packard supplied at 
least one computer for the enrichment plant. 
General Electric has supplied geothermal turbines 
to power a reactor and has often applied to the 
NRC to supply more equipment. Others include
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Federal Products supplying precision equipment; 
Varian MAR, isotope gauging equipment; and Leeds 
& Northrup, electronic components.

U.S. FIRMS IN S A UNDER APARTHEID15 •

Many major U.S. corporations operating in South 
Africa have si;ned the "Sullivan Principles" to 
justify their claim of being an avenue for change in 
South Africa. Similar to the EEC Code of Conduct, 
corporations are supposedly involved in massive 
reforms in the workplace.

In reality it is clear that even the most progres­
sive reforms imaginable will not alter the power 
structure of on-going white domination in South 
Africa, yet U.S. corporations have demonstrated 
that they will not jeopardize profitable partnersh'-'s, 
with apartheid by implementing even the most 
modest of reforms.

InitlrJ reforms were to include such things as 
integrating all eating, comfort and work facilities. 
Nearly 75% U.S. corporations claim to have in­
tegrated facilities. In actuality only 27% of all black 
laborers in U.S. subsidiaries work in integrated cir­
cumstances. Corporate excuses for not integrating 
fully, range from Uniroyal’s claim that "separate 
facilities have traditionally been provided and 
forced integration will only lead to disaster," to 
Hewlett-Packard and Monsanto’s contention that 
they cannot integrate because they share buildings 
with South African companies.

U.S. corporations have moved at a "snail-like" 
pace, according to the Financial Mail, in raising
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black wages and hiring blacks above the unskilled 
and semi-skilied level. For example, GM employs 
only four blacks in salaried positions out of a work­
force of 4,500. IBM has only four black managers 
out of 1,443 employees.

U.S. firms claim that salaries for blacks have 
increased by a greater percentage than for whites, 
but even the smaller increases for whites have 
been enojgh to increase the average wage gap 
between black and .vhite workers from US $250 in 
1974 to US $280 in 1978.

African laborers in U.S. firms are paid according 
to minimum levels established by South African 
organizations. In 1973, realizing the inadequacy of 
the established minimum levels as a wage stan­
dard, the U.S. State Department recommended that 
all U.S. firms pay a minimum wage 50% above 
the South African standard, or US $256 per 
month for 1978. However, 95% of U.S. companies 
responding to a survey reported paying a minimum 
wage under US $238, well below the proposed 
minimum level.

Many companies were not even paying the 
absolute poverty wage of US $192. Masonite 
reported that it pays its 165 male migrant workers 
on its forestry plantations US $36 a month and 338 
women are paid US $32 a month. The company’s 
managing director unashamedly said, “There has 
Deen a big improvement since 1972.”

Even some statistics submitted by companies 
are open to question. The third report on the signa­
tory companies to the Sullivan Principles, released 
In October 1979 by Arthur D. Little, Inc., notes that 
nearly 3,000 employees were "missing” in company 
reports. In addition, when reporting the integration 
of work areas, some companies included blacks 
and whites who are in the same job category, but 
not necessarily the same location.s#

Regardless of the degree to which U.S. com­
panies institute workplace reforms, these are of 
minor significance to blacks—compared to the 
strategic importance of U.S. investments in 
strengthening white minority rule in South Africa •

by Truman Dunn----------------------------------------------------------------------------

(adapted from a paper presented by the American 
Committee on Africa at the "International Semincr on the 
Role of Transnational Corporations in South Africa" 
sponsored by the British Anti-Apartheid Mrv ment in 
cooperation with the United Nations Special Committee 
Against Apartheid, London, November, 1979.)
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southern africa 
PERSPECTIVES

U.S. Business in 
South Africa:
“Voices 
for Withdrawal”
Twice in the last four years hundreds of thousands of Black South Africans have joined in mass actions 

demanding an end to the apartheid system, which defines them as non-persons in their own country. Under 
apartheid Blacks are net citizens but labor units, controlled by the economy’s need for labor. When the white- 
owned mines, farms and factories run out of jobs. Blacks find themselves driven from the 87% of South Africa 
classified as white, back into tiny reservations, where they have no way to support themselves. No Blacks in 
South Africa can vote, choose a job freely, buy a house or be certain of living peacefully with husband, win, or 
children.

That is apartheid. It is not, say Blacks, a system that can be patched up or reformed into acceptability. 
They are determined to destroy it completely, replacing it with a society in which all men and women, irrespec­
tive of color, will be able to participate fully.

The courage Black South Africans have shown in pursuing their freedom in the face of police bullets, mass 
arrests, torture and constant haras,r nent has won them new American allies in student, union, black, church 
and other communities. These Americans looked to see whether there were US structures buttressing the apar­
theid system. They found the US corporations. .*>everal hundred such companies now supply critical capital, 
sophisticated technology and vital equipment to a system which, in turn, rewards them with profits much 
greater than they can earn at home.

By 1980, US investment and loans had grown to an estimated S5 billion. Opposition to such investment, 
both inside the country and among US activists has also grown. Some US businessmen now believe their 
plants may become the battlegrounds of the future. “Foreign companies are going to be the target,” Goodyear 
Tire and Rubber Co.'s South African managing director told a Business Week reporter this fall. Other ex­
ecutives dealing with South Africa talk openly about the mounting “hassle factor" they have to contend with 
as groups mobilize to get the corporations to stop supporting apartheid.

In spite of these dangers and pressures, US companies are not yet ready to retire from the field. Business 
Week reported, "Some US companies are finding that their South African holdings are among their more pro­
fitable-estim ated payback for many companies is just five y ears .. .opportunities for expansion there are 
nearly irresistible."

Rather than withdraw. US companies have launched an energetic public relations campaign to persuade 
their opponents t hat economic growth is producing reform, that apartheid is crumbling, and that the corpora­
tions are playing1 a vital role in the whole process.

The  A  ica Fund (associated with the American Committee on Africa) 
198 Broadway, N ew  York, N.Y. 10038



The South African government encourages such talk of "reforms" as it tries to promote an image of itself 
as a flexible institution bent on change. Gut the limits of its flexibility are clearly delineated. Describing "my 
vision for the next ten years in South Africa", Prime Minister P.W. Botha recently told white students that 
"one man one vote in a Unitarian state was o u t. . . "  "Not now, not ever," he told a group of Black leaders.

Examined closely, the reforms turn ou >  mechanisms for streamlining and modernizing the system of 
apartheid, making it more responsive to the ^eds of an economy which now requires skilled labor for its 
sophisticated production lines and fewer pick and shovel workers.

The reforms suggested by US corporations under the Sullivan banner fit neatly into this context. They 
avoid dealing with the overriding problem of white power and Black subservience, the real issue of apartheid, 
and confine themselves to proposals for "equal opportunity" type improvements inside the factory gates. 
Even at that level they are woefully inadequate and rely on the word of the corporation as to the progress being 
made. The whole procedure is somewhat akin to asking the fox to report on its behavior among the chickens.

But Black criticism of US involvement reaches far beyond the Sullivan principles and whether these are ef­
fectively implemented on the factory floor, to the fundamental issue of who really gains from this corporate 
presence in South Africa.

It is a crime called terrorism—punishable by a minimum five years in jail—to call for foreign companies to 
pull their investments out of South Africa. Yet despite such penalties Blacks have found powerful ways of voic­
ing their views without breaking the law. A year ago, Bishop Tutu, a leading Black churchman and Secretary- 
General of the South African Council of Churches, commented on the issue to a reporter, “Some say that if we 
get out of South Africa, others will invest. I want to say very respectfully that the moral turpitude of that argu­
ment is breath-taking. It's  like saying, 'Hey, your wife is going to be raped and if I don't, someone else is 
waiting."’

Those are strong words for a Bishop. They reflect the passions generated among Blacks by the continuing 
presence of US and other foreign companies in South Africa. This presence is seen as providing economic, 
political and strategic support to the apartheid system in ways which can only raise enormously the cost in 
Black lives as the struggle to achieve liberation intensifies.

The following is a small sampling of the many voices now calling for .an end to all US investment in South 
Africa.

THE SOUTH AFRICANS:

"I firmly believe if disinvestment could start it 
could bring a hastened end to apartheid. Perhaps an 
exodus of American companies from South Africa 
could bring about change."

• Tozamile Botha, leader of the 1979 strike at the 
Port Elizabeth Ford Motor Company plant In­
terview in Sunday Post (Johannesburg), 
December 9. 1979.

"I appeal to South Africa's strongest allies, Britain 
and America. In the name of what we have come to 
believe Britain and America stand for. I appeal to 
those two powerful countries to take decisive action 
for full-scale action for sanctions that would 
precipitate the end uf the hateful system of 
apartheid."

• The late Chief Albert J. Luthuli, president o f the 
African National Congress and Nobel Price 
winner, June 12 1964.

"The argument is often a  the loss of
foreign investment would hurt Blacks the most. It 
would undoubtedly hurt Blacks in the short run, 
because many of them would stand to lose their jobs. 
But it should be understood in Europe and North 
America -l foreign investment supports the pres­
ent ,uuz system of political injustice. . If 
Washington is really interested in contributing to the 
development of a just society in South Africa, it 
would discourage investment in South Africa. We 
Blacks are perfectly willing to suffer the conse­
quences! We are quite accustomed to suffering."

• Sieve Psko, Black consciousness movement 
leader, in 1976 interview with Bernard Zylstra, 
Canadian Forum, DecemberJanuary 1977-78.
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Oliver Tambo Donald Woods Tozamile Botha

“ If I said that the only way to bring change would 
be total economic sanctions, I would be liable to go to 
jaiL So let’s just be cagey. Let's just say that I sup­
port ‘pressures,’ and leave it at that.’’

• Dr. Nthato Motlana, chairman of the Soweto 
Committee o f 10, in an interview in the New 
York Times, April 4, 1978.

"What we in the ANC want to see is what the peo­
ple of South Africa want to see—our people are not 
only ready and willing to accept the consequences of 
action against the regime on the economic front, but 
they have themselves demanded the total political, 
economic, cultural and military isolation of the racist 
regime. We demand total isolation of the racist 
regime—no investment and withdrawal of existing in­
vestment.”

• Oliver Tambo, Acting President-General o f the 
African National Congress, South Africa, in an 
interview with the Guardian (US), March 22, 
1980.

“ . . .  disengagement might not itself deal lusty 
economic blows against a very wealthy country such 
as South Africa, but it will deal a firm psychological 
blow against the structure and the system of apart­
heid. The white government in South Africa is ter­
ribly conscious of world opnion—it affects not to be, 
but it is extremely conscious of i t . . . "

• Donald Woods, South African editor, in 
remarks at Yale University reported in the 
Yale Graduate Professional February 3,1978.

a :

Albert Luthull

"Advocates of continued investment claim that if 
foreign investors withdraw this would result in large 
scale unemployment of Blacks. Withdrawal can only 
mean the downfall of the Vorster regime. .

Black people in general are prepared to suffer any 
consequences if this means ultim ate Black 
freedom...

Foreign investors claim their presence in this coun­
try contributes toward the development of the Black 
community. This claim is disputed by the reality of 
the Black experience in this country. We resolve 
therefore...

To call upon foreign investors to disengage them­
selves from this white-controlled exploitative sys­
tem."

• Statement adopted by the Black People's Con­
vention Congress, 1972.
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"Governmental insistence on enforcing apartheid 
and its rejection of normal negotiation with freely 
chosen Black leaders, have produced a situation in 
which there are few ways of preventing the escrJation 
of violence and bloodshed into a major confrontation. 
One of the few remaining methods of aridng 
peacefully is through economic pressure, whitu could 
help to motivate the changes needed :o bring justice 
and peace in South Africa. T^e Christian Institute 
therefore supports the call for no further investment 
in South Africa because;

1. Strong economic pressure is of vita1 importance 
in bringing about as peaceful a solution as possible.

2. Investment in South Africa is investment in 
apartheid, and this is immoral, unjust and ex* 
ploitative.

3. Attempts to change the situation through 
pressure by investors have proved inadequate.

4. The argument that economic growth can pro­
duce fundamental change has proven false. Many 
Black organizations have opposed foreign investment 
in South Africa, and this would be the opinion of the 
majority of South African Blacks if their voices could 
be heard”

• 'Christian Institute in South Africa, 1976 state­
ment

Not*: The African National Congress was banned in 
1960. Steve Biko was killed while In police custody in 
September 1977. The Black People's Convention and the 
Christian institute were among many organizations ana 
individuals banned by the South African government in 
October. 1977. Dr. Nthato Motlana was detained at that 
time. He was released in March 1978. Donald Woods was 
banned at that time and now lives in exile. Tozamile 
Botha, detained and banned in 1980, escaped info 
exile.

U.S. Churches:

"Resolved, That the American Lutheran Church 
again express its unequivocal rejection of apartheid 
and all other forms of racial discrimination in our own 
society as well as in other nations, and declare apar­
theid to be a matter of 'status confessionis': and be it 
further

Resolved, That the ALC again declare its strong 
commitment to work for the elimination of these 
abhorrent evils and to support those who suffer under 
such oppression through unremitting prayer and 
deliberate action; and be it further

Resolved, That the ALC declare its judgement that 
at this moment in history in South Africa, divestiture 
is the most legitimate strategy in opposing apartheid 
and the most effective consequence of a declaration of 
‘status confessionis.'

• Resolution adopted by American Lutheran 
Church in convention, October 4, 1980.

“The governing board of the National Council of 
Churches of Christ in the United States of America, 
recognizing the grave injustices in Southern Africa 
and guided by its commitment to Christian principles 
and its own affirmations of human rights, declares its 
support for the following actions.

—Support efforts to end all economic collaboration 
between South Africa and the United States govern­
ment and its private institutions involved in banking, 
commerce and industry until Black majority rule is a 
reality ...

—Undertake to withdraw all funds and close all ac­
counts in financial institutions which have in­
vestments in South Africa or make loans to the South 
African government or businesses and urge consti­
tuent membership to adopt this policy.”

* National Council o f Churches governing board, 
statement adopted November 10. 1977.

“We have been attempting as a denomination to 
vote our stocks in such a way as to bring about 
changes in corporation policy. We've tried to vote our 
stocks in order to encourage corporations to 
withdraw. It is our conclusion that attempts on the 
part of corporations to bring about changes are very 
minimal. It (the Reformed Ch'irch in America's ac­
tion) calls all of the church to follow the leadership of 
the General Synod. . . and to support the necessity for 
divestiture from stocks in companies that do business 
with South Africa."

• Reverend Dr. Donald Van Ifoecen. campus 
minister. Western Michigan University, 
following a vote by the General Synod o f the 
Reformed Church in America to divest its 
stocks and interests in companies and banks 
that do business in South Africa. Kalamazoo 
Gazette June 21, 1980.

Black Americans:

“The United States should take measures to sever 
all economic, diplomatic, political and cultural rela­
tions with South Africa. These measures should in­
clude a ban on new investment by United States com­
panies, a program of tax penalties designed to require 
withdrawal of current investments, a ban on new 
bank loans to South African borrowers, and termina­
tion of all exportation to and importation from South 
Africa.”

• The National Black Agenda for the ’80 ’s. 
Adopted March 2. 1980. in Richmond, Vo., by 
more than 1.000 Black leaders representing 
over 300 organizations.
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“The NAACP should call upon US corporations to 
withdraw their investments in South Africa. . The 
conduct of American firms to date. . has failed to 
make a significant impact on the elimination of the 
total concept of apartheid. . The NAACP should 
maintain its call for economic sanctions against South 
Africa until all vestiges of apartheid are eliminated.”

• NAACP policy proposal adopted by the Board 
of Directors January 16, 1980.

"We believe, without qualification, that the United 
States should unilaterally totally disinvest its cor­
porate money and break all connection with South 
Africa.”

e Randall Robinson, Executive Director of Trans- 
Africa. Africa News, September 1980.

"This policy of ‘friendly persuasion’ is a myth. The 
United States has used that argument for years to 
justify its refusal to support United Nations sanc­
tions against South Africa. I think they have to be 
isolated in the world. I think that there are 35 million 
Black people in this country who support that and 
their view ought to stand for something in US foreign 
policy."

• Representative Ronald Dellums, 1977.

U.S. Trade Unions:

"Since the AFL-CIO has repeatedly called for an 
end to the system of apartheid practiced by the 
government of South Africa, it is deplorable that the 
subjugation and repression of the non-white citizens 
of South Africa by a white minority government has 
escalated.. . US corporations should immediately 
divest themselves of South African affiliates, and 
sever all ties with South African corporations."

• AFL-CIO Executive Council statem ent, 
February 24, 1978.

"We have no illusions that the relatively small 
holdings our trusts have in those corporations are 
going to cause a major turnabout in their activities in 
South Africa. We do think, however, that it is incum­
bent upon our union and other organizations sharing 
our point of view to keep the pressure on.

Most important, our members have every right to 
insist that pension money negotiated by the union 
and held in trust on their behalf be used wisely, moral­
ly and in ways that are socially useful and reflect their 
interests.”

• Letter from International Officers of the Inter­
national Longshoremen and Warehousemen 
Union to trustees o f the Union's negotiated 
pension funds. February 16, 1978.

"We of the CBTU ...
Call upon the American trade union movement to 

withdraw their bank accounts including pension 
funds from banks that make loans to South Africa 
and also from banks that loan money to companies 
that invest in South Africa."

• Coalition of Black Trade Unionists. Adopted at 
national convention. May 25, 1980.

"Apartheid provides a powerful incentive for US 
companies to make South Africa a haven for runaway 
plants. It is the interest and obligation of American 
unionists to fight the corporations' immoral support 
for the racist South African regime."

• United Radio, Electrical and Machine Workers 
U/Hon, resolution adopted by 1977 national con­
vention. The union withdrew a S4 million 
payroll account from Chase Manhattan Bank, 
a major lender to South Africa.

"Loans and investments from the United States 
that prep up South Africa's repressive regime are an 
insult to all Americans who believe injustice and fair 
play."

• Leon Dacis, President. District 1199, National 
Union of Hospital and Health Care Employees, 
RWDSU/AFL-CIO, January 29. 1978. after the 
adoption of a resolution mandating that "no 
pension funds should be invested in any man­
ner that would financially assist or aid or sup­
port the present government or economy of 
South ' frica."

City and State:

“The Legislature of the State of Nebraska declares 
that investment of Nebraska state funds in institu­
tions which support the apartheid system of South 
Africa is contrary to Nebraska's pr 'ciples of human 
rights and social equality and ca the Nebraska
Investment Council to remove approved list
for investment of Nebraska t. ids corporations 
and banks that invest in South A.iica."

• Nebraska Slate Legislature adopted March 31,
1980.

"The people of Berkeley. California declare that 
public monies should be removed from banks and 
other financial institutions doing business in or with 
South Africa and reinvested according to a policy that 
takes ethical, social and economic considerations into 
full account."

• Referendum passed in Berkeley, California, 
April 17, 1979.



"RESOLVED BY THE HOUSE OF REPRESEN­
TATIVES (The Senate concurring) That the 
Michigan Legislature urge the Congress of the United 
States and the President of the United States to im­
pose immediate sanctions against the South .African 
government in response to that country's disregard 
for human rights and dignity."

• Resolution 462 adopted by the Michigan 
Legislature, February 6, 1978.

Other V o ices :

"Although we realize that one agency cannot 
materially affect socio-economic change in South 
Africa, numerous other agencies and institutions are 
also taking similar affirmative action. As our collec­
tive voice grows stronger, we hope that our influence 
will be felt and that the path to freedom and equality 
will be made a little easier for those suffering under 
the yoke of apartheid."

• Joyce Phillips Austin. Executive Vice- 
President Federation of Protestant Welfare 
Agencies, following that organization's deci­
sion to divest its portfolio of all stocks in cor­
porations doing business in South Africa, 
March 4. 1980.

"After a two-week stay in South Africa I concluded 
that to invest in this country is to boost the con­
fidence of the Whites, to secure perhaps decades of 
further humiliation for Blacks and, in effect, to sup­
port ideals that run completely counter to the 
democracy of which Americans are rightly so proud. 
To suggest, I concluded, that by investing ic South 
Africa one is helping to bring about change and the 
improvement of the condition of Blacks is to seek an 
excuse for supporting racists because it is financially 
profitable."

• Frank Vogt US Economic Correspondent for 
the Times of London, The Sun, May 11,1980.

“US policy. . .  cannot cling to the naive notion that 
international economic forces are, or can be expected 
to be. agents of change. At most such forces will bring 
a certain number of Africans into the existing system, 
perpetuating thereby a degree of Western control 
that cannot help but result in continued internal and 
potentially international conflict."

• George Houser, executive director, American 
Committee on Africa, Christianity and Crisis. 
September 9. 1977.

“In my judgement, financial support of apartheid 
should no longer be tolerated. The current policy of 
the United States Government should be changed 
from one of neither encouraging nor discouraging 
foreign investment in South Africa to one of active 
discouragement. ’ ’

• Dick Clark, former U.S. Senator. The New York 
Times, February 21,1978.

"Everyone who invests in South Africa is voluntari­
ly involving himself in organized theft. Everyone who 
buys South African apples, or wine, or gold or any 
other goods, is benefiting from the brutality and ex­
ploitation suffered by the non-whites of South Africa 
under the present system."

• Julius Nyerere, President of Tanzania, in an ad­
dress to the Paasikivi Society of Finland, 
quoted in Christianity and Crisis, March 13,
1978.

International Organizations:
"The General Assembly.. .calls on all Govern­

ments concerned
a) To sever diplomatic, military, nuclear, economic 

and other relations with the racist regime of South 
Africa;

b) To take measures to prevent transnational cor­
porations. banks and other institutions under their 
jurisdiction from collaborating with the apartheid 
regime;

c) To take all necessary action to terminate credits 
by the International Monetary Fund and other bodies 
to South Africa;

d) To prohibit the sale of krugerrands;
e) To deny any facilities to airlines or ships travel­

ling to and from South Africa;
f) To terminate all government promotion of, or 

assistance to, trade with or investment in South 
Africa;

g) To support effective international sanctions 
against the racist regime of South Africa."

• Uniled Nations General Assembly Resolution 
34193 adopted December 12, 1979.

“The Counol.. .finds that the mensures adopted 
by the Apartheid regime in the wake of the United Na­
tions mandatory arms embargo renders foreign com­
panies operating in South Africa to being integrated 
into the Apartheid regime's military programme. 
Already such western corporations provide South 
Africa with virtually all of its petroleum, computer, 
automotive, and high technology supplies. Hence any 
action short of total western corporate withdrawal 
would be inadequate."

• Organisation of African Unity, Council of 
Ministers, June 1980.
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NEWSLETTER

N u m b e r  5 M a y  1984

A L A B A M A

S t a t e  A c t i o n :  O n  F e b r u a r y  7, 1 9 84, R e p r e s e n t a t i v e  J a m e s  B u s k e y  r e i n t r o d u c e d  

a b i l l  m o d e l e d  o n  t he s u c c e s s f u l  M a s s a c h u s e t t s  l e g i s l a t i o n  r e q u i r i n g  

d i v e s t m e n t  o f  s t a t e  p e n s i o n  f u n d s  f r o m  b a n k s  a n d  c o r p o r a t i o n s  i n v e s t i n g  in 

S o u t h  A f r i c a .  T h e r e  h a v e  b e e n  h e a r i n g s  in th e  H o u s e  W a y s  an d  M e a n s  

Cannitt.ee, b u t  a v o t e  h a s  n o t  y e t  b e e n  taken.

A R I Z O N A

S t a t e  A c t i o n :  R e p r e s e n t a t i v e  A r t  H a m i l t o n  a n d  S e n a t o r  T o n y  W e s t  i n t r o d u c e d

l e g i s l a t i o n  w h i c h  h a s  b e e n  a t t a c h e d  to H B  2 0 2 0  w h i c h  p r o h i b i t s  t h e  

i n v e s t m e n t  o f  p u b l i c  f u n d s  in e n t e r p r i s e s  h e a d q u a r t e r e d  in o r  w h o  h a v e  t h e  

m a j o r i t y  o f  t h e i r  i n t e r e s t s  b a s e d  in S o u t h  A f r i c a .  T h i s  i n c l u d e s  a 

p r o h i b i t i o n  o n  t h e  p u r c h a s e  o f  p r e c i o u s  m e t a l s  f r o m  S o u t h  A f r i c a .  T h e  b i l l  

is a w a i t i n g  a c t i o n  b y  t h e  S e n a t e .

C A L I F O R N I A

S t a t e  A c t i o n :  A s s e m b l y w o m a n  M a x i n e  W a t e r s  r e i n t r o d u c e d  A s s e m b l y  b i l l  8 0 8

w h i c h  s t i p u l a t e s  t h a t  afte,rieJanuary:'dLj;?^’1989,-? ‘nb''*'state'"fuhds’*'sh a l l r r e m a i n A  

i n v e s t e d  in a n y  cocporatipn;;.orr.anybank;.r^.oing ./business ;in:;So_uthJifrica.

A  p u b l i c  h e a r i n g  in t he A s s e m b l y  .Finance..and .Insurance C o n m i t t e e  w a s  

h e l d  o n  J a n u a r y  10, 1984. T h e... b i 1 & . w a s _ d e f e a t e d / b v  a v o t e  o f  5 to 8.

A s s e m b l y w o m a n  W a t e r s  w i l l  i n t r o d u c e  t h e  b i l l  a g a i n  n e x t  y e a r .

C i t y  A c t i o n :  S a n t a  C r u z :  O n  N o v e m b e r  8, 1983, M a y o r  J o h n  L a i r d  o f  t he C i t y

o f  S a n t a  C r u z  s i g n e d  a n  o r d i n a n c e  w h i c h  p r o h i b i t s  t h e  i n v e s t m e n t  o f  p u b l i c  

f u n d s  in b a n k s  d o i n g  b u s i n e s s  in or  w i t h  S o u t h  A f r i c a .  T h e  d i v e s t e d  f u n d s  

w i l l  b e  r e i n v e s t e d  to c r e a t e  j o b s ,  h o u s i n g ,  a n d  o t h e r  s e r v i c e s  for l o c a l  

r e s i d e n t s .

P u b l i s h e d  by: T h e  A m e r i c a n  C o n m i t t e e  o n  A f r i c a ,  

198 3 r o a d w a y ,  N e w  Y o r k ,  N Y  1 0 0 3 8


