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Blacks as % of
Total in Super-
visory and
Management
Categories,
Sullivan
Reporting
Signatories

25.2
21.6*

21.2-

‘oo black employees getting kel aresit of (e recession.
instructions from the Workshop
Foreman in the assembly ofa
hydraulic unit. Increasing the number of Blacks,
Coloreds, and Asians in Management
and Supervisory Positions
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Management meeting
at Coca-Cola

INumber of Blacks in Education
and Training Programs Supported by Sullivan Reporting Signatories

Scholarship and Tuition Refund Programs

1979 1980
Non-Employees — 21,147
Employees 5,077 4,919
Sub Total 5,077 26,066

Job Advancement Training (Employees)

In-House 4,221 11,506
Outside — 1,659
Sub Total 4,221 13,165
TOTAL 9,298 39,231

1981
65,563
2,545

67,908

15,275
1,317

16,592

84,500

1982
21,841
4,295

26,136

13.232
1,427

14,659

40,795

1983
22,154
13,369

35,523

11,820
2,765

14,585

50,108



They're called industry training cen-
ters. Sometimes they're called techni-
cal training centers; sometimes they
have other titles. By whatever name,
they're the places where thousands of
black South Africans are acquiring the
educational basics andjob skills toen-
able them to move into responsible
jobs in industry and commerce.

One of these is St. Anthony's School at

Boksburg in the Transvaal. Here some
5,000 blacks get technical training at
day or evening courses, The multi-
racial center issupported in both a fi-
nancial and a management sense by
South African, American and European
multi-national companies.

Inschools of this kind, black progress
is made visible. Hopes are kindled.
Futures are decided.
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Students attending
class at a technical
center supported by
subsidiaries of U.S.
corporations.
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ADDENDUM

MEETING THE MANDATE FOR CHANGE

Revised Januaryl 1985

The material in this booklet remains essentially unchanged from the time it was written
except for the numeiical data.

W e offer herewith 1984 data for the charts included.
In each case, refer to the page indicated and to the name of the particular chart on that page,

and you will be able to derive updated information on the effort of the Signatory Companies to
fulfill their mandate-to bring about change in South Africa.

Page 6
Chart: Sullivan Participation by U.S. Signatories
1984 # Sullivan Signatories 128
# Employees 64,724
# Reporting Signatories 98
% Reporting Signatories 76.6
Page 7
Chart: Desegregation of Equal Pay, Sullivan Reporting Signatories
1984 % Desegregated 100%
% Equal Pay/Equal Work 100%
% White Pay Increase 14%
% Black Pay Increase 16%

Inflation Rate



Page 7 cont.

Chart: Wage of Lowest Paid Employee Related to Minimum

1984; # Locations \ Locations

Less than 0 2 |

0 0 0

1-29”° 2 |

30- 50 83 48

51 - 75 50 29

>6-100 22 13

More than 100 14
No answer 0 0
TOTAL 173 100

* Does not include rural locu';ons which have satisfied non-urban minimum wage
requirements

Page O
Chart: Education and Training Programs for Black Employees*
# of People Dollar
1984: Participating Contributions
* Basic Training 27,09i 408,048
* Industry Train. Cent. N/A 349,520
Scholarships 849 333,585
Total 27,940 1,091,153*

* Because of differing interpretations of "direct expenditures”in reporting Rand spent on
training programs, a large sum of money was not recorded quantitatively by
A. D. Little. Therefore, the total for Education and Training programs for black
employees does not accurately reflect the effort of the Signatories.



Page 19

Cha t- Sullivan Signatory Contributions Outside the Business to In-prove Health Care and
Living Conditions (in 000's Dollars)

1984: Housing $2,332.4
Health, Welfare, Civic 2,441.9
Recreation 1,474.8
Other 1.623.5
Total 7.872.6
Total to Date $32,285.0
Page 20
Chart: Sullivan Signatory Contribution Summary

1984: Average S's Per Employee

Education and Training $176*
Health and Welfare 122
Black Entrepreneurship 53
Total 351
1984: Average S's Per Reporting Signatory
Education and Training $116,266™*
Health and Welfare 80,333
Black Entrepreneurship 35,034
Total 231,633*
1984: Total $'s (000's)
Education and Training 11,394~
Health and Welfare 7,873
Black Entrepreneurship 3,433
Total 22,700*

TOTAL S's to DATE (000's)

Education and Training 55,825
Health and Welfare 32,394
Black Entrepreneurship 13,021

* Because of differing interpretations of "direct expenditures" in reporting Rand spent
on training programs, a large sum of money was not recorded quantitatively by
A. D, Little. Therefore, the total for Education and Training programs for black
employees does not accurately reflect the effort of the Signatories.



Page 16

Chart:

Page 17

Chart:

Page 18

Chart:

Education and Training Programs for Black Non-Employees by Sullivan Signatories

# of People Dollar
1984: Participating Contributions
Basic Training
Scholarships 9,397 1.916,482
Other Programs 1.352,858
Total 9,197 3.269,340

Adopt-A-School Programs, Sullivan Signatories

1984: # of Schools 250
Dollar Contribution $1,243,965
Total Dollar Contribution to Date $4,807,321

Not Recorded

l jmmary of Financial Contributions to Educational and Training Programs For

Blacks by Sullivan Signatories (in 000's Dollars)

1984: Non-Employees $3,269,3
Employees 1,091,2*
Adopt-A-School 1,244,0
General Support 5,789.6

Annnual Total (1984) $11,394.1*

Employees Days Contributed in Education, Training, Advising and Assisting Blacks,

Sullivan Signatories - Number of Employee Days Contributed

1984: Industry Training Centers N/A
Adopt-A-School 4,948

General Support to Ed. Inst. 8,552

Small Business Develop. Corp. 234
Advising and Assisting 97,704

Total 111,438

* (See next page)



Page 8 cont

Chart: Racial Composition of Training Programs, Sullivan Signatories
% of Blacks # of Blacks
1984: Participating Participating
Skilled 48 3,090
Sales 45 1,282
Clerical 45 806
Supervisory 43 1,490
Managerial 13 259
Total 6,927
Page 9
Chart: Black as % of Total in Supervisory and Management Categories, Sullivan

Reporting Companies
1984: 23.2%
Page 10

Chart: Number of Blacks in Education and Training Programs Supported by Sullivan
Reporting Signatories

Scholarship and Tuition Refund Program

1984: Non-employees 10,330
Employees 27,940
Sub Total 38,270

job Advancement Training (Employees)

1984: In-House 7,620
Outside 2,135
Sub Total 9,755

Total 48,025



Page 21

Chart: Sullivan Signatory Contributions Outside the Business in Support of Black
Entrepreneurship (in 000's Dollars)

1984: Support of Small Business Develop. Corp. S 513.6
Consultancy and Assistance 2,919.7
Total 3,433.3

For Additional Copies:

E. N. Brandt

Chairman, Communications Task Croup
% THE DOW CHEMICAI COMPANY
2030 Dow Center

Midland, Michigan 48640

Printed in U.S.A.



The PACKCommercial College enrolled
its first students inJuly 1981. PACK a
privately funded school in the black
township of Soweto, offers a five-year
program. American companies, under
the auspices of the American Chamber
of Commerce in South Africa, provided
tile initial funding and leadership
necessary to design, organize and ul-
timately build and furnish this unique
school,

According to the 1983 enrollment
brochure, the aims and objectives of
PACK are:

"To give an education of the highest
quality leading toacommercial matric-
ulation in order to prepare pupils for
university courses, professional di-
plomas, or business careers.

PACE College.

Pax Pennington -
Headmaster
Oswald Ntsliali -
Deputy Headmaster

"To provide an enriching and com-
prehensive extra-mural programme for
fostering qualities of leadership and
encouraging a sense of responsibility
and service towards the community r.t
large.

‘To instill a confidence ineach pupil ol
hisor her individual worth inorder that
a sense might be gained of being edu-
cated for life rather than merely being
trained fora living."

Acceptance into the school is based on
age and merit. Parents must pay a set
portion of the fees. Incases of real
need or merit, the parents' portion may
be waived. Merit is the essential crite-
rion. The balance of fees is met by
scholarships from the private sector.



"lam a qualified staffnurse. Ibegan my
employment in August 1978. IVehave four
active non-white first aiders, who were
trained at St. John's Ambulance for which
the company paid. They take over during
my absence from work. A qualified doctor
comes twice weekly.

"Allemployees are Chest X-Rayed yearly at
our premises for which the company pays.
Only eight out ofabout 300 workers have
been found to have TB. Those with TB are
getting daily treatmentfrom me, incooper-
ation with the Public Health Department. If
aworker is admitted to the hospital, the
company provides him with food and I pay
them regular visits. Theirjobs are kept for
them. Ive have apersonnel officerwho as-
sists us with alt our problems. Icould write
a book on what this company does for
non-Whites. ”

2. WASHIHGTOH NGCOTYELWA - SETTER
IH NACHIHE SHOP:

"Ihave grown up with this company, start-
ing on the 8th of December, 1971. Ny first
job was housekeeping. In 1972, the com-
pany bought a4 Station Ho. 5 machine and
taught me how to operate it.

"InSeptemberof 1979,1was taught how to
operate the grinding and setting ofthe
machines, and in 1980, Istarted as a
(earnersetter. And now lam happy and
enjoying myjob. Alfred Teves Engineering
gives our country a tot of improvements.
Nay God help me tospend the restofmy
life with this company. I have now served 9
years and two months with the company.”

3. DAEHUE LUTHULI - BEECHHUT
COLORAHD FLAVOR DISPEHSER:

"lam a African female working for Beechnut
Life Savers for clci.'en years. Istarted as a
labourerand Iwas promoted to Quality
Control Dcptme.nl where I worked as
checker. Iworked there, for four years. How
I'm a colour and flaveur despenser. | really
enjoy thisjob. The salary isn't bad.

"This factory has been so much improved
e.g. ourcloakrooms, washing/ laces and
our lovely Canteen will be soon in opera-
tion. We are all pleased about the School
grant we are given to educate our children.
IVearc also very much impressed by the
group oftrainee supervisors."



4. SEHIAS NAhZIHI -
MACHINIST, TOOLROOM:

"Istarted in January 1975 in maintenance,
servicing machines and cleaning in the
Toolroom. Then Iwas nextpromoted to cut-
tergrinding. Iwent to school for house-
keeping and safety. next lwas accepted as
artisan on grinding cutters and cylinders,
and transferred as toolmaker, turning and
fitting. How Iplan to train as toolmaker.

"/am satisfied with the company as it is
nonracial and we now have our own black
nursing sister who understands us better in
our own language. Adoctor comes twice a
week for which the company pays. ”

5. SINOH BATHA - SUPERVISOR
iNnTRAIMO:

‘1joined this company early inJune 1975.

"The team leader was there to teach me
with panning bccchies, breaking, weighing
beans and putting them inpans.

"lwas trained in panning for 6 month and
after that the team leaderpromoted me and
the Supervisorgave me 1stgrade wages.
After that Iworking in panning three full
years.

"Early March 197B my Supervisor called me
saidnowyou are ateam leader —your work
has done right everytime.

lam now being trained to be a Supervisor.
lam very happy. Conditions in the Com-
pany arc improving all the lime."

6. ALFRED NAILAHGU - LEADIHG IIA1.J:

"Istarted to work inJanuary. 1977 as an
operator in the Machine Shop, and during
the past fouryears my wages have in-
creased regularly. I'have also successfully
passed two courses at a Training Centre.

"Presently lam having a house built in
Vosloorus with help from the company.
Were il not for the black advancement pro-
gramme Iwould never be able lo build my
own house. My wife and | are looking anx-
iously forward to 17101 into our own home
thisyear. My ambition isto become a
toolsetter one day."



Improving the Quality of Employees’
Lives Outside the Work Environment
in Such Areas As Housing, Transporta-
tion, Schooling, Recreation, and
Health Facilities.

U.S. companies arc spending millions
ofdollarsannually insupportofeduca-
tion and training of blacks in the gen-

eral population as well asamong their
own employees. In 1983 the annual cx-

Education and Training Programs for Black Non-Employees
by Sullivan Signatories

1982 1983
# of People Dollar it of People Dollar
Participating Contribution Participating Contribution
Basic Training 14,136 $ 180,281 12,629 $ 303,990
Scholarships 7.705 1,262,215 9,525 1,237,748
Other Programs - 751,650 - 1,263,730
TOTAL 21,841 $2,194,146 22,154 $2,805,468

penditures for this purpose by Sullivan
Principle companies amounted to
nearly $3 million.

U.S. companies, cognizant of the fun-
damental need to improve the quality
of black education, are now investing in
programs designed to raise academic
standards and improve the teaching
skills of black educators. Concurrently,
remedial programs continue for to-
day's black pupils to compensate for
the existing inadequacies.

Interms of the time employees de-
voted to helping in various programs to
improve the education and livingcon-
ditions of the blacks in various ways,
the 120 U.S. companies who are sig-
natories of the Sullivan Principles pro-
vided each year for the past four years,
on average, the equivalent of 229 full-
time persons - an average of 57,072
employee days annually.

In 1983, 200 black schools in South
Africa received aid from U.S. compa-
nies, and the average aid amount per
school exceeded $4,000.



The Adopt-A-School program origi-
nated in Durban three years before the
Sullivan Principles were established,
and the Sullivan Signatory companies
set a goal ofadopting 100 schools
among theirmembercompanies by
the end of 1980. By late 1983 the
number of "adopted"” schools reached
200, and a campaign had been
launched by aJohannesburg news-
paper, supported by other South Afri-
can groups, to have 1,000 black
schools "adopted" by extending the
program to othercompanies and in-
stitutions.

Adopt-a-School Programs
Sullivan Signatories

#of Dollar
Schools Contribution
$1,177,814
630,800
$3,563,356



Summary of Financial Contributions to Educational and Training Programs
for Blacks by Sullivan Signatories (In 000's Dollars)

Non
Employees

$ 1,200.8
1,539.7
4,254.5%*
2,054.1
2,194.1
2,805.4

$14,048.6

Adopt-A General
School Support
NA NA

$1,177.8 HA
950.0 $3,703.7
630.8 2.981.8
804.8 3,655.5

Annual
Total

$ 1200,8
1,539.7
9,175.4
9,.126.3
9,410.6

13,278.1

Since 1978, financial contributions by Sullivan signatory companies to pro-
grams covering education and training have increased by a factor of 11 toa

1983 level of $13,278,100.

«figures lor 1978 anil 1979 cover 6 nmiillis'activity
“figures in.iy include some assistance ol whiles

MAMot Available

Employee Days Contributed in

Education, Training, Advising and
Assisting Blacks,

Number of Employee Days
Contributed

Sullivan Reporting Signatories

Industry Training Centers

Adopt-A-School

General Support to
Educational Institutions

1980 1981

6,649 2,555*

1967 2,418

NA 5105

Small Business Development

Corporation

Advising and Assisting

1982 1983
5,953 MA
2,884 4,038
5,683 7114

88,839 94,740



The Adopt-A-School program origi-
nated in Durban three years before the
Sullivan Principles were established,
and the Sullivan Signatory companies
seta goal ofadopting 100 schools
among theirmember companies by
the end of 1980. By late 1983 the
number of "adopted"” schools reached
200, and a campaign had been
launched by aJohannesburg news-
paper, supported by other South Afri-
can groups, to have 1,000 black
schools "adopted"” by extending the
program to othercompanies and in-
stitutions.

Adopt-a-School Programs
Sullivan Signatories

#of
Schools

Dollar
Contribution



Sullivan Signatory Contributions Outside the Business to Improve Health Care

and Living Conditions* (In 000's of D
Health, Welfare,

Mousing Civic

$ 1,246.7

478.2 342.4

508.0

1,952.9 1,600.0
1,612.6 1,393.11
1,645.9 1,300.7
$7,383.9 $6,390.9

‘ In some cases whites also benefit from these programs hut
ever lo the exclusion of blacks.
months only,

ViuAnderson, interna-
tional soccer star, con-
ducted numerous
clinics for local young-
sters. His trip to South
Africa was organized
and financed by a
Sullivan signatory
company.

ollars)

Recreation

195.5
639.4
1,522.9
1,102.7

870.5
$4,380.2

Other
SI, 112.0
651.4
680.9
1,437.0
1,272.9

1,103.2
$6,257.4

$ 2,431.
1,667.5
3,499.4
6,512.8
5,381.3
4,920.3

$24,412.4



Sullivan Signatory
Contribution Summary

Average $'s Per Employee

Average $'s Per Reporting Signatory

Education  Health Black Education Health Black
and and Entrepre- and and Entrepre-
Training  Welfare neurship Training Welfare neurship
$ 14,827 30,012 $ 44,839
15,876 17,196 33,072
91,759 36,080 127,839
97,287 64,485 161,772
101,194 57,860 57,720 216,774
134,121 49,697 42,626 226,444
*figures for 197B.ind 1979 cover Dmonths’ J<liul\
Total $'s (OOOs)
Education Health Black
and and Entrepre-
Training Welfare neurship
$ 1201 2,431 $ 3,652 Help to aspiring black businessmen by
1,540 1,668 3,208 U.S. companies is mainly taking the
form of finance capital and expertise,
9,175 3,608 12,783 the two main deficiencies in most new
9,826 6,513 16,339 black businesses.
U.S. businesses are also helping com-
5,381 5,368 20,100 b tbureaucratic red tape - the im-
13.278 4.920 4.220 22 418 penetrable thicket of permits required
' - another major deterrent to the
44,431 24,521 9,588 78,540 launching of black businesses, by

One of the major new programs added
by the Sullivan signatory companies in
the early '80's has been a campaign to
help black businesses get started in
South Africa - and to support them
with business once they do get started.

working with such organizations as the
National African Federated Chamber of
Commerce, the Management and
Manpower Foundation, and the Career
Development Program.

The aid provided by U.S. businesses
ranges from consulting help and the
installation of sophisticated account-
ing systems, to the subsidization of
property rentals and the provision of
scholarships and other assistance for
young black students in economics,
commerce, and science.



Richard Maponya, Soweto auto dealer, and
Lou Wilking, managing director of General
Motors South Africa, breakground fora GM
showroom in Soweto. Looking on are Paul
Morgcnscn, manager, dealer organization;
Jim Pry, director, vehicle sales BE>ervice;
and Mrs. Marilna Maponya, recently named
Black Busincss-Woman ofthe Year.

Support of
Small Business
Development
Corporation

Consultancy
and Assistance

TOTAL

$ 455.4

$4,912.6

$5,368.0

$ 386.2

$3,834.2

$4,220.4



Tlie Signatories believe that theircon-
tinued presence in South Africa can do
more to improve the status of blacks
than withdrawal. Contributing to the
process of peaceful change, isthe over-
riding goal of the principles.

Many top Signatory executives serve on
executive committees of influential
South African commerce and industry
organizations. Three such organiza-
tions - the Associated South African
Chamber of Commerce, the Federated
Chamber cflndustriesand The Ameri-
can Chamber of Commerce - have is-
sued public statements in opposition
tosuch proposed legislation as the
Orderly Movement and Settlement of
Black Persons Bill, intended to further

limit the right of blacks to choose their
place ofresidence. Asa result ofstrong

and unified opposition from these or-

ganizations, as well as from some polit-
ical parties, this bill was withdrawn.

In reviewing the progress made from
conception of the principles in 1977 —
when blacks were not even legally con-
sidered "employees"” - to today, seven
years later, Dr. Sullivan summarizes the
significant changes:

* In SouthAfrica, as a whole, plantsand

offices are being desegregated.

e Blacks are being upgraded, toadmin-
istrative and supervisoryjobs.

» Blacks are supervising whites, for the
first time.



» Black unions arc now being recog-

nized.

» Technical schools for training blacks

have been built.

* Black businesses, in increasing num -
bers, arc being started.

» Equal pay for equal work has been

instituted.

e Companies have improved the
quality of life for blacks outside the
workplace: in housing, health care

and education.

South Africa isa country' whose internal

fabric isunder extraordinary pressure.

While the basic injustice of apartheid is

widely recognized, no single force in
the society will produce pervasive re-
form. Only a broad coalition of South
African constituencies can do that.

However, United States firms following

the Sullivan Principles have had a sig-
nificant impact. Their efforts serve as

an impetus toward meaningful change.

Listing of the Signatory Companies of the Suliivan Principles (as of January 3,1984)

AFIA Worldwide
Insurance

Abbott Laboratories
American Cyanamid

Company
American Express
Company

American

Home Products

Corporation
American Hospital

Supply Corporation
American International

Group, Inc.
Armco Inc.
Ashland Oil, Inc.

Borden. Inc.
Borg-Warncr Corp.

Bristol-Myers Company
Burroughs Corporation
Butterlck Company. Inc.

CBS Inc.

CIGHA Corporation
C C International, Inc.

Cortex Petroleum
Cor[x>ration

Carnation Company

Carrier Corp.

J.l. Case Corporation
Caterpillar TVactor Co.
Cclanesc Corporation
The Chase Manhattan

Corporation

Chicago BridgetIron

Company
Citicorp
The Coca-Cola
Company
Colgate-Palmolive
Company
Control Data
Corporation

‘Hew Signatory Company

Cooper Industries. Inc.
Cummins Engine
Company Inc.

D'Arty MacManus#
Maslus
Worldwide, Inc.
Darl&Kiaf). Inc.
DeerefirCompany
Del Monte Corporation
Delolltc Haskins#Sells
Dominion Textile Inc.
Donaldson
Company, Inc.
The Dow Chemical
Company
E.l. DuPont
dc McmoursfV
Company

The East Asiatic Co.
(S.A)) (Ply) Ltd.
Eastman Kodak Co.
Eaton Corporation*
Englchard Corporation
Exxon Corporation

EMC Corporation
Federal-Mogul
Corporation
Ferro Corporation
The Firestone Tire#
Rubber Company
John Fluke
Manufacturing
Company, Inc.
Fluor Corporation
Ford Molor Company
Franklin Electric
Co.. Inc.

General Electric
Company

General Motors
Corporation

The Gillette Company

Goodyear Tire#
Rubber Co.

W.R. Gracc#Co.

Waller E. Heller
International
Corporation

licublein. Inc.

Hewlett-Packard Co.

Honeywell Inc.

Hoover Co.

llysterCo.

International
Business Machines
Corporation

International Harvester
Company

International Minerals#
Chemicals
Corporation

International Telephone
# Telegraph
Corporation

The Interpublic Group of
Companies, Inc.

Johnson Controls, Inc.

Johnson#Johnson

Joy Manufacturing
Company

Kellogg Company

Ell Lilly and Company

Marriott Corp.
Marsh# McLennan
Companies
Masonite Corporation
McGraw-Hill, Inc.
Measurex Corporation

Mcrck#Co.. Inc.

Mine Safety Appliances Co.

Minnesota Mining#
Manufacturing
Company

Mobil Oil Corporation

Monsanto Co.

Motorola. Inc.

mﬁCorporation

HCR Corp.

Hablsco Brands lire.

Halco Chemical
Company

Horton Company

Horton Simon. Inc,
(Avis, Inc.)

Olln Corporation

Oshkosh Truck
Corporation

QOils Elevator Co.

The Barker Fen Co.

Pfizer. Inc.

Phelps Dodge Corp.

Phlbro-Salomou, Inc.*

Phillips Petroleum
Company

The Reader’s Digest
Association, Inc.

Rcxnord Inc.

|R.J. Reynolds
Industries, lire.l
Sec Del Monte
Corporation
Sec Hcubtcln, Inc.

Richardson-Vicks Inc.

Rohm and Haas
Corporation

Schering-Plough Corp.

Sentry Insurance
A Mutual Company
SmithKline Beckman
Corporation
Sperry Corporation
Squibb Corporation
IStandard Oil Company
of California!
Sec Caltex Petroleum
Corporation
The Standard Qil Co.
(Ohio)
The Stanley Works
Sterling Drug Inc.

Tampax Incorporated

(Tenncco, Inc.|
SecJ.l. Case
Corporation

(Texaco Incorporated |
Sec Caltex Petroleum
Corporation

J. Waller Thompson Co.

Time Incorporated

The TFanc Company

Union Carbide
Corporallon
United Technologies
Corporallon
Sec Catrlcr Corp.
See Oils Elevator Co.
The Upjohn Company

Warner
Communications, Inc.
Warner-Lambert
Company
Westinghousc Electric
Corporation
Wilbur-Ellls Company

Xerox Corporation
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85 cCdpipiittee Considerrtion rnd Mrrk-up Session Held.

M rv 8?85 Ordered to be Reported (Apiended).

M rv 9? 85 Reported to House (Apiended) bv House Cdpipiittee on 1
PRESS RETURN TO CONTINUE OR ENTER A REQUEST.

Foreign R ffrirs. Report No: 99-76 cpPrrt 1).

7? 85Referred to House Cdpipiittee on Rules.

M rv 167

16? 85

16? 85
£1?2 85

£1? 85
£1? 85

£1? 85
4? 85

5? 85

5? 85

85 Reported to House bv House Cdpipiittee on Rules.
Reppct No: 99-76 (P rrt 1I1).
Connittee on Rules Grrnted rn Open Rule Providing Tud
Hours of Generrl Bebrte? Providing for Considerrtion of
the Foreign Rffrirs Connittee AnENDnENT in the Mrture

OF R SUBSTITUTE NOU PRINTED IN THE BILL? WrlIVING

Certrin Points of Order.

Rules Connittee Resolution H.Res.174 Reported to House.
Rule Prssed Hduse.

Crlled up bv House bv Rule.
ConniITTEE AnNENDNENT in the Mrture of h Substitute

Considered rs rn Originrl Bill for the Purpose df

FINENDRENT .

Considered bv House Unfinished Business.
Considered bv House Unfinished Business.

ConniTTEE AnENDNENT in the Mrture of r Substitute
Considered rs rn O riginrl B ill for the Purpose of

AnENDNENT.
House Agreed to fINENONnENTS Adopted bv the ConniTTEE of

the Whole.

CONTINUE OR ENTER A REQUEST.



Jun 5?7 85 Frssed House (Rnended) bv Yer-Nrv Cote: £95 - 1£7

(Record Uote No: 141).
Jun 10? 85 Received in the Senrte? rerd the first tire.

Jun 10? 85 Plrced on Senrte Legislrtive Cruenorr under Rerd the
First Tire.

Jun £6? 85 Rerd the second tire rnd plrced on the crlendrr Generrl
Orders. Crlendrr No . £06.

Jul 11?7 35 F"rssed Senrte in lieu orf 8. 995 uith rn rrendrent bv
Yer-Nrv Uote. 80-1£. Record Uote No: 149.

Jul 11?7 85 Senrte struck rll rfter the Enrctino Clruse rnd
substituted the Irngurge of S. 995 rrended.

Jul 17?7 85 House Disrgreed to Senrte Arendrents bv bLhrnirous
Consent.

Jul 17?7 85 House Requested r Conference rnd Sferker Appointed
Conferees: Fhscell? Solrrz? Eonker? Wolpe? Crockett?

Dvrpllv? Eerrrn? Weiss? Grrcir? Broorfield? Siljrnder?
Dornrn (Cfl)? DeWine? Burton (IN)? St Gerrrin? Gonzrlez?

Annunzio? Mitchell? Merl? Errnrrd? Morrison (CT)?
Wvlie? McKinnev? Lerch? Hiler.

<JUL ? 05 Senrte insists on its rrendrents bv Uoice Uote.
JUL £5? 85 Senrte Horeed to Request for Conference rnd Appointed

Conferees: Lugrr? Helrs? Mrthirs? Krssebrur? Grrn?
FRESS RETURN TO CONTIHWE OR ENTER A REQUEST

Heinz? Fell? Srrbrnes? Crrnstdn? Proxrire? Kennedv.

Jul 31?7 85 Conferees rgreed to file conference report.
Aug 1? 85 Conference %eport y9-£4£ Filed in House.

Aug 1? 85 Rules Cgrrittee Resolution H.Res.£51 Reported to House.
Aug 1? 85 Considered »v House F"ursurnt to H. Res. £51.

Aug 1?7 85 House Agreed to Conference Report bv Yer-Mrv Uote: 380
- 48 (Record Uote Mo : £88).

Aug 1? 85 ONFERENCE REPORT CONSIDERED IN SENRTE.
Aug 1? 85 LOTURE ROTION ON THE CONFERENCE REPORT PRESENTED IN
ENRTE.
LUS CO-SPONSORS... . 156 CURRENT COSPONSORS — 1 Deleted

AS INTRODUCED. . Berrpn? Elilev? Dellurs? Fruntrov? Fish? Grrdiscn?
Lerch? McKinnev? Foerer? Solrrz? Wolpe? Rekerrrn?

Addrebo? Alexrnder? Andreus? Errnes? Brtes?
Bonier? Boner? Edrski? Burton (CA)? Bustrrrnte?

Convers? Cooper? Covne? Crockett? de Luod?
Derrick? Dixon? Dounev (NY)? Durbin? Dvrrilv?
Edgrr? Evrns (IL)? Florid? Fogliettr? Fdrd (MI)?
Ford (TN3 ? Frrnk? Frost? Grrcir? Gephrrdt?

Gurrini? Hrukins? Hrves? Hughes? Jeffords?
Krstenreier? Kennellv? Kildee? Kolter? Kgstrrver?

Lrntos? Lehrrn (FL)? Lelrnd? Levin (MI)?
PRESS RETURN TO CONTINUE OR ENTER A REQUEST

Levine (CA)? Lourv @WF1)? Luken? Lundine? Mrrkev?

Mrrtinez? Mrtsui? McHugh? Miller (Cfl)? Minetr?
Mitchell? Morklev? Morrison (CT)? Mrhzek?

Oberstrr? O1in? Ouens? Pursell? Rrngel? Rodino?
Rovbr1? Srbo? St Gerrrin? Srvrge? Schroeder?

Skelton? Sndue? Stokes? Suift? Torricelli? Tduns?
Trrxler? WHri11? Cento? Whert? Wirth? Yrtes? Boggs?

Clrv? Grrv (IL)? Hgver? Jones (NO? Lehrrn (CA) ?
Livingston (Deleted Apr 4? 85)? Mdlinrri? F"ennv?
pEPPEF:? WRXRRH? BIRGGI.

Apr £? 85 Atkins? Bonker? Boxer? Broun (Cfl)? Crrfer? Chrr?

Coelho? Collins? Donhellv? Edurrds (CA)? English?
Frscell? Frzio? Feighrn? Ggnzrlez? Hefner? Krptur?

Moodv? Orkrr? Frnettr? Perse? Rrhr11? Schneider?
Schurer? Seiberling? Sikorski? Studds? Trllon?

Torres? Wrigren? Werver? Weiss? Yrtron? Strrk?
Boucher.

Mrv 14? 85 AucCoin? Bedell? Ervrnt? Duver (NJ3? Errlv? Fuqur?
GejdInsdn? Glickrrn? Hourrd? Jrcobs? Llidvd?

Mrzzoli? Mollohrn? Ner1? Rrv? Roe? Scheuer.
D BILL DIGEST (Rev) Jun 5? 85. (Mersure prssed House? rrended? roll

cril =141 (£95-1£733
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Anti—Apprtheid Act of 1985 - Pronhibits rnv U.S. person fror

* RRKING RNV LORN TD SOUTH AfRICR OR TO RNV ORGRNZIRTION OWNED OR
CONTROLLED BV SOUTH AFRICR. EXCLUDES FROR SUCH PROMHIBITION R LORN

FOR RNV EDUCRTIONRL) HOUSING? OR HERLTH FRCILITV WHICH: (1) IS
R*V*RILRELE TO EUERVONE ON R NONDISCRIRINRTDRV BRSIS? RND (£3 IS

LOCRTED IN RN RRER RECESS IBLE TO RLL POPULRTION GROUPS. DECLARES
THRT SUCH PROHIBITION SHHLL NOT RPPLV TO LORNS FDR UHICH RN

RGREERENT 1S ENTERED INTD BEFORE ENRCTRENT OF THIS ACT.

Directs the President to issue regulrtidns prohibiting US
PERSONS FF:DR RRKING RNV INVESTRENT (INCLUDING BRNK LOANS) IN
South Africr. Excludes ffgr such prohibition: (1) lorns uhich rfe
PERRITTED UNDER THIS ACT? (£3 RN INVESTRENT UHICH CONSISTS DF
ERRNINGS DERIVED FROR H BUSINESS ENTERPRISE IN SOUTH AFRICR

ESTABLISHED BEFORE ENRCTRENT OF THIS ACT RND UHICH IS RRDE IN THRT
BUSINESS ENTERPRISE? OR (3) THE PURCHRSE OF CERTRIN SECURITIES IN

SUCH BUSINESS ENTERPRISES.

Prohibits rnv person? including ernks? frdr irpdrting into the

United Strtes rnv gold coin rinted in or offered for srle bv
South Africr.

Authorizes the President to urive the prohibitions rgrinst
INVESTRENTS IN SOUTH AFRICRN BUSINESSES RND RGRINST IRPDRTING SOUTH

African gold coins if: (1) the Governrent of South Africr reets rt
RETURN TO CONTINUE OR ENTER A REQUEST

LERST ONE DF EIGHT CONDITIONS? (3 THE PRESIDENT SUBRITS TO THE

Congress r deterrinrtion thrt such conditions rre ret? rnd (3 r
JOINT RESOLUTION IS ENRCTED APPROVING SUCH DETERRINRTION.

Author :zes the President to extend the waivers. Provides for
EXPEDITED CONSIDERRTION OF SUCH JOINT RESOLUTION.

Arends the Export Adrinistrrtion Act o+ 1979 to prohibit
EXPORTING CORPUTERS? CORPUTER SOFTURRE? OF: GOODS OF TECHNOLOGV

INTENDED TD SEFVICE CORPUTEFS TD O FDF USE BV SOUTH AFFICR OF RNV
OFGRNI ZRT ION OUNED OF: CONTROLLED BV SOUTH AFFICR. EXCLUDES FF:OR

SUCH PROHIBITION DONRTIONS OF CORPUTEFS TO PR IRAF:V RND SECONDRRV

SscHDOLS. Requires such prohibition to rrplv to rnv contrhct or

RGREERENT ENTERED INTO BEFORE ENRCTRENT OF THIS ACT RND TO RNV
LICENSE OF OTHER HUTHORIZRTION IN EFFECT UHICH IS ISSUED UNDER THE

Export Adrinistrrtion Act of 1979 before enhctrent of this Act.
De CLRRES THRT CERTRIN TERRINATION PROVISIONS OF THE EXPORT
ADRIHISTRATION TFICT DF 1979 SHRLL NOT RPPLV TD SUCH PROHIBITION.

Prohibits rnv cooperrtion uith South Africr under the Atoopic

Enerov act of 1954. Prohibits the Nuclerr Regulrtorv Cdrrission
FRDR [ISSUING RNV LICENSE DR OTHER RUTHOF: IZRT ION UNDER SUCH ACT FOR

THE EXPORT TO SOUTH AFRICR DF CERTRIN NUCLEAR RRTERIRLS DR
TECHNOLOGV . PROHIBITS USING THE RUTHOF:ITV OF THE ATOPIC EnERGV ACT

DF 1954 TO DISTRIBUTE RNV SPECIRL NUCLERR RRTERIRL? SOURCE
RETURN TO CONTINUE OR ENTER A REQUEST

RRTERIRL? OF: BVPRODUCT RRTERIRL TO SOUTH AFRICR. PROHIBITS RNV
FeDERRL RGENCV FROR ENTERING INTD R SUBSEQUENT RRRRNGERENT UNDER
such Act uhich would perrit the trrnsfer or use ev South Africr

OF NUCLERF: RRTERIRLS RND EQUIFRENT DF: NUCLERR TECHNOLOGV. PROHIBITS
THE SECRETRRV DF ENERGV FROR PROVIDING RNV RUTHOF: I1ZTION FOR
ENGAGING IN SOUTH AFRICR IN RCTIVITIES WHICH REQUIRE R SPECIFIED
HUTHORIZRTION UNDER THE ATOPIC ENERGV ACT OF 1954. PROHIBITS THE
SECRETRRV DF CORREROE FRDR ISSUING RNV LICENSE FOR THE EXPORT TO
South Africr of rnv goods or technologv: (@3 which rre intended for
R NUCLERR RELRTED END USE OR END USER? (3 UHICH HRVE BEEN
IDENTIFIED RS ITERS UHICH COULD EE OF SIGNIFICRNCE FOR NUCLERR

EXPLOSIVE PURPOSES? O (3) UHICH RRE OTHERWISE SUBJECT TO SPECIFIED
PROCEDURES UNDER THE HUCLERF: MON ProlLIFERRTION AuT OF 1978.

Directs the Nuclerr Regulrtorv Cdrrission? the Secretrrv of
CORREROE? THE SECRETRRV OF ENERGV? RND THE SECRETRRV OF STRTE

ERCH TO PREPHRE R LIST OF GOODS OR TECHNOLOGV UHDSE TRRNSFER TO

South Africr is not otherwise prohibited rnd which? if rrde

RVRILRELE TO SOUTH AFRICR? COULD INCRERSE SOUTH AfRICH’S
CRFRBILITIES UITH RESPECT TO NUCLERR RRTERIRLS? FRCILITIES? DF:

EXPLOSIVE DEVICES. DIRECTS THE SECRETRRV OF CORREROE TO PROMHIBIT
THE EXPORT TO SOUTH AFRICR OF THE GOODS OF. TECHNOLDGV ON SUCH

lists. Prohibits Federrl dfficirls dr erplovees fror rrking
RETURN TO CONTINUE OR ENTER fl REQUEST



CERTRIN INFORRATION RELRTING TO NUCLERR RRTERIRLS FRCILITIEIi?

OF. EXPLOSIVE DEVICES RVRILRBLE TD SOUTH HFRICR. TeRRINRTED RNV
LICENSE OR RUTHOF:I ZRTION DESCRIBED IN THIS fICT UHICH URi ISSUED
BEFORE ENRCTRENT OF THIS HOT.

Provides for the enforcerent of this Hot. Sets forth penalties

FOR VIDLRTIONS OF THIS fICT.

Directs the President to rtterpt td persurde dther countries

THROUGH NEGOTRTIONS TO RDOPT RESTRICTIONS ON NEW INVESTRENT IN

South Africr? on brnk lorns rnd oorputer srles to South Africr? on
THE IRPORTRTIDN OF KRUGERRANDS? RND OTHER RESTRICTIONS IN EFFECT
UNDER U .S. LRU UITH RESPECT TO SOUTH AFRICR. DIRECTS THE PRESIDENT

TO SUBRIT RNNURL REPORTS TO THE CONGRESS ON THE STFTTUS DF
NEGOTIATIONS.

Urges the President to consult with dther countries on the
FUTURE IRPLERENTRTION OF RNV RNTI—RPRRTHEID RERSURES BEING

CONSIDERED BV THE UNITED STRTES DR RNV SUCH COUNTRV.
Directs the President to rdnitor rnd report hnnurllv to the

Congress on the progress or Irck of progress of South Africr in

ELIRINRTINO RPRRTHEID RND PROROTING HURRH RIGHTS IN THRT COUNTRV.

Expresses the sense of the Congress thrt the United Strtes should
TRKE RERSURES IN ADDITION TO THE SANCTIONS IRPOSED BV THIS fICT

unless South Africr rrkes suestrntirl progress tourrd elirinrting

ESS RETURN TO CONTINUE OR ENTER A REQUEST.
RPRRTHEID RND PROROTING HURRN RIGHTS.

ILLOC RELAEEDGB”_LS — Librrrv Designrtion

ioirilrr.

.EASE ENTER A REQUEST.

ERECTING A NEW REQUEST. PLEASE REENTER.
T

HODEYE PAT. HAUE A GOOD EUENING.
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PREFACE

ERMIST B. M1 I MR
PRESIDENT

This .study, another in the Judicial Series ol monographs published by the
National Legal Center for the Public Interest, brings focus upon the many
ramifications ol a serious national and international issue: the politicizing of
investment policy. Currently much attention is centered by the me, in and
special interest groups upon South Africa and the social issue of apartheid.
Ilowever. the issue of disinvestment of American corporate securities as a
means of forcing social or political change is a concept that extends far
beyond a single country or a single political objective.

It is well that our policy-makers ami their constituents -the American
citizenry—nbe keenly aware of the many considerations raised by legislation
requiring trustees of public pension and endowment funds to divest securi-
ties of corporations doing business in a particular geographical area or in a
prescribed field.

In keeping with its mission, the National Legal Center concentrates its
interests on the legal and Constitutional considerations of issues of national
importance. The scholarly evaluations of law professors Langbein. Schot-
land. and Blaustein address disinvestment from those aspects. This study is
further enhanced by contributions from former Governor William ti. Milli-
ken of Michigan, President Derek Bok of Harvard, and former Assistant
U.S. Attorney General. Theodore B. Olson: each addressing disinvestment
from a different perspective.

This publication is provided by the National Legal Center as a public
service. It is not intended to advance or inhibit the passage of any legislation
before any governmental entity.
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INTRODUCTION
by

THEODORE B. OLSON*
Fortner Assisiant U.S. Attorney General
Office of Legal Counsel
Department of Justice

The past decade has seen the rise of a political phenomenon that raises
questions lying squarely at the crossroads of private and public, domestic
and international law. Numerous state and local governments have chosen
to express their political disapproval of the domestic policies of foreign
governments by divesting their holdings in American companies that do
business with those governments or operate branches or subsidiaries in their
territories. In the main, these state and local decisions have targeted the
government of South Africa with its system ofapartheid. Ast>Fthis writing,
five states, Connecticut, Maryland, Massachusetts. Michigan, and Nebras-
ka, have passed laws regarding divestment of South African holdings: about
fifteen municipalities, including Boston, New York, Philadelphia, and
Washington, D.C.. have enacted similar divestment ordinances or adopted
disinvestment-poiieics. with officials in Chicago, Detroit, Los Angeles, and
Seattle apparently contemplating comparable moves.1

Such local government decisions provoke fascinating legal questions that
arise in ordinarily unrelated fields of private and public law. When trustees
of.state.or local government funds divest holdings for avowedly political,-
rathcr-than economic, reasons, do they-act consistently with the standards of
care imposed upon fiduciaries by-the law of private-and charitable trusts,
corporate law, and local govemmcnHaw? If state and municipalities divest
or disinvcst in order to send foreign governments a political message, do
their decisions constitute “speech” protected by the First Amendment of the
United States Constitution?2 If so, what of the First Amendment rights if the
individual taxpayers who disagree with their government’s “message," but
must nevertheless help to pay for it?3

Campbell, More Municipalities Joining Drive to Cut South Africa Links. N.Y. Times.
25, 1984 a Al, Col. ftand A25. Col. 1
. M. Yudof, When Government Speaks: Politics, Law and Government Expression in
America (1983): Shiffrin, Government Speech. 27 U.C.L. A. L. Rev. 565 (1980); Note, The
Constitutionality of Municipal Advocacy in Statewide Referendum Campaigns, 93 Harv. L.
Rev. 535 (1980).
Fee ShilTrin,.rapra note 2, ar 588-95; Note, supra note 2, at 54953

#Mr. Olson, a member of the California and District of Columbia Uars. is an attormey in
private practice in Washington, D.C. Front 1981 lo 1984, he served as the Assistant Attorney
General, Office of Legal Counsel, Department of Justice. The views expressed here are his



Even more tantalizing questions arise when one considers the federalism
issues raised by sucn local government decisions. On the one hand, it could
be argued that such state and local regulations, on their face or as applied,
impermissibly burden foreign commerce'lor violate the Supremacy Clause
of the Constitution.5 On the other hand, it could be asserted that recent
Supreme Court precedent suggest that states and .acalities who choose to
invest in businesses operating in particular foreign countries do not offend
the Comerce Clause because in doing so. they act as “market participants.”
not as "market regulators."Z Alternativclyriftbuld“l)f argued that the
federalgovemment-may flot interfere in the manneriir which a state or locak
govemmcnt-chooses to-invest its own" funds', sinccsuch choices constitute
"essential decisions-regarding the coriducTOf integral govemnv at func-
tionsz”*-which-the-Tenth Amendment to the Constitution insulates from
federal regulation.7

Yet another level of legal complexity is introduced when one recognizes
that customary international law, as reflected in international conventions
and treaties, advisory opinions of the International Court of Justice, and
writings of international publicists, has come to view systematic racial
discrimination as a crime of universal concern against all humanity.8 Leav-
ing aside the unanswered question whether congressional legislation that
purported “oxtraten itorially” to punish such conduct would be consistent
with principles of international law,¥ it could be argued that state or local
legislation that seeks to achieve the same goal would be preempted by

4he Commerce Clause grants Congress, nat state or municipal legislatures, the exclusive
power "[t]o regulate Commerce with foreign Nations." U.S. Const, art. . S8. el. 3

""Se U.S. Const, art. VI, el. 2 Seealso Chettle, The Law and Policy ofDivestment ofSouth
African Stock. 15 1. & Poly in Intl Bus. 445. 51526 (1985) (making this argument).

""Se. e.g., White v. Moss. Council of Constr. Employers, 108 S.el. 1042, 1044 (1983):
Reeves V. Stoke, Inc. 447 U.S. 429, 43637 (1980); Hushes v. Alexandria Scrap Corp., 420
U.S. 794. 810(1976).

otional League of Cities v. Userv, 426 U.S. 833. S55 (1976). Hot see Garcia v. Son
AntonioMetro. TransitAtll.. 104S.Ct. 3582 (1984) (setting ease for reargument anil direct-
ing parties to address the question whether the Tenth Amendment principles set forth in
National League of Cities should be reconsidered).

"Se. e.g., Intemational Convention on the Suppression and Punishment of Crime of
Apartheid, adopted November 30, 1973, entered intoforce, July 18 1976 Aima lo G.A.
Res. 3068 (XXVIII). 28 U.N. GAOR, Supp. (No. 30). 166 U.N. Doe. A/9(.’0 (1974);
Intermational Convesntion on the Elimination of All Forms of Racial Diseriminatii . adopted
Dec. 21, 1965 entered intoforce, Jan. 4. 1989, 660 U.N.T.S. 195 Cose Concerning Legal
Consequences for Stales of llie Continued Presence of South Africa inNomhio (Soulh Wesi
Africa) notwithslunding Opinion); Restatement (Revised), Foreign Relations Low ofthe United
States,

Tent. Draft. No. 2. S 404. Reporters Note | at 117 (1982); id. Tent. Draft No. 3. S 717
(1982) | “Revised Restatement].

"“Two unsuccessful bills introduced in the 98th Congress sought to exercise Congress
legislative powers extratcrritorially to require United States persons conducting business or
controlling enterprises in Soulh Africa and Northern Ireland to comply with certain fair
employment standards, aswell as to prohibit new loans by United States tinaneial institutions
to the South African government anil its owned or controlled corporations. See H.R. 1693,
98th Cong., 1t Scss. (1983) (the "Solarz-Gray Amendments" lo the Export Administration
Act); H.R. 3465, 98th Con., 1st Scss. (1983) (Northern Ireland).
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Article I, S 8, cl. 100fthe Constitution, which empowers Congress to enact
legislation to “define and punish Offences against the law of Nations."10
Or. one could argue that, regardless whether such state and local legislation
would interfere with any legislative power specifically enumerated in Arti-
cle 1 of the Constitution, such laws inevitably would interfere with either the
President's foreign affairs power or Congress' unenutnerated foreign rela-
tions authority, or both, thereby creating an unconstitutional "intrusion by
the State into the lield of foreign affairs which the Constitution entrusts to
the President and the Congress.” 11

The complexity and rich diversity of th: potential legal and political
issues expands geometrically when extended to other nations and other
controversial social relationships. For example, what of state and local
efforts to reach religious discrimination in Northern Ireland, the Middle
East, India or the Soviet Union ?How far may state and local government go
in refusing to do business with citizens who wish to travel to Cuba. Libya.
Afganistan or Nicaragua? May a state withhold contracts from persons who
invest in or send funds to Poland or Iran? The potential list is endless. An
exhaustive analysis of all of these legal questions could easily (ill an entire
law review symposium. The articles contained in this provocative mono-
graph begin the task by coming to grips with some of the most difficult of
these legal questions. Professor John Langbein of the University of Chicago
Law School addresses what he calls the “Unprincipled. Futile, and Illegal.”
aspects considering whether a state or local government’s forced disinvest-
ment for political reasons—a phenomenon he dubs “social investing"—is
contrary to established principles of private trust law or its statutory counter-
parts. Professor Roy Schotland of Georgetown Law School attacks the
problem from a different perspective, reviewing the legal issues that arise
when states and localities engage in what he calls “divergent investing”. He
includes a discussion of the "Sullivan Principles."12

Professor Albert Blaustein emphasizes the Constitutional implications of
a private and slate government divestment strategy. President Derek Bok of
Harvard and former Governor William Milliken of Michigan address trou-

"AVc Revised Restatement, supra note 8, Tent. Draft No. 2. S-104. Reporters’ Note lat 11’
(noting that the question has never been adjudicated, hut suggesting that the states of the United
Stores are probably preempted Iroin enacting legislation to punish offences against the law of
nations).

1°/.schemig v. Milller. 3X9 U.S. 429, 422(1968). Seealso United Slates v. Ciiniss-Wriglit
Export Co., 29 U.S. 304, 320 (1936) (describing Presidents power "in the field of intema-
tional relations" as “plenary and exclusive"); Perez v. Brownell, 356 U.S. 44. 57-60 (1958)
(recognizing (hat Congress also haes implicit constitutional authority (o regular metters affect-
ing the foreign relations of the United Slates).

<"*Aboul one-third of the American companies doing business in South Africa have adhered
to the "Sullivan Principles,” a statement of six principles of corporate conduct formulated in
the mid-1970s by human rights activist Reverend Leon Sullivan in order to guide the etnploy-
ee-telations practices of multin lional enterprises operating in South Africa. See generally
Sullivan, Agentsfor Change: The Mobi lization ofvultinational Companies inSouth Africa. 15
L. & Poly in Int i Business 427 (1933).



bling issues they themselves have had to face and deal with some of the
consequences of a pressure group mandated divestment policy.

Together, these articles provide a useful overview of a social phenom-
enon ".hat has many legal facets. | commend the National Legal Center for
the Public Interest for focusing attention and fostering dialogue on !he legal
and constitutional, as opposed to purely political, aspects of this perplexing
and fascinating social phenomenon.

Washington. D.C.
November. 1984
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SOCIAL INVESTING OF PENSION
FUNDS AND UNIVERSITY
ENDOWMENTS: UNPRINCIPLED,
FUTILE, AND ILLEGAL™>*

bv

JOHN H. LANGBEIN**

Interest groups of various sorts have been campaigning in recent years to
politicize the criteria that goyem the investment of pension funds and
university endowments. These funds should not. say the various campaign-
ers. be invested in companies that do business in South Africa, or that have
resisted labor union demands, or that manufacture munitions, or that pol-
lute. Another strand of the «MtMti<iBvesiinp&ovBincnt-is localism; particu-
larly as regards the pension I'unds-ofstatcTind local govcrnment employees,-
there- is  pressure—to—invest—for-the-purposo- of -stimulating—the—tocal
economies.

direct primary attention to pension funds, whose enormous size and impor-
tance has made them the main target of the various social-investing pressure
groups. In the final section of this paper (Part VII). however, | point to legal
factors that make social investing objectionable for university and other
charitable endowments.

I. UNDERSTANDING THE RISE OF PRIVATE PENSION FUNDS

At year-end 1983 the one thousand larges; nonfederal pension plans in the
United States had assets of S806 billion.1Total pension-fund assets exceed
a trillion dollars.2 These staggering sums reveal that a very large fraction of
personal savings and of aggregate capital formation in the United States
occurs through the medium of pension plans.

‘Pensions & Investments Age, Jan. 23. 1984 at 3.
Id.. Apr. 18 1983 a 10

" Portions of this article, especially Parts VI and VII, arc based upon material previously
published in John H. Langbein & Richard A. Pasner, Social Investing and the Law of Trusts,
7 Michigan Law Review 72 (1980). Posner subsequently became a federal appellate judge
and has taken no part in the preparation of the present essay.

" Max Pam Professor of American anti Foreign Law, University of Chicago Law School.



Huge demographic shifts underlie this phenomenon. People are living
longer, thanks to many factors, of which the twentieth-century revolution in
health care (above all. the discovery and refinement of antibiotics) is the
most important. In consequence, the gap between the time we cease to work
and the time we die is widening. For that interval in our lives, we need a
source of income other than current employment—we need what has come
to be called “retirement income.” In former limes the retirement income gap
tended for most people to be small or nonexistent, and transfers within the
family tended to cover the gap. The elderly lived with their children and
they did not live long. To the extent that private savings were insufficient,
children were expected to help. But family structure has changed under the
impact of urbanization, population mobility, and longevity. People have
fewer children. Children leave their parents when they many, and the
elderly often find themselves living at great remove from their children.
Furthermore, with increased longevity comes the problem of decrepitude in
advanced old age. The increasing need for care of the elderly tends ever
more to be met by specialized providers, both because of their expertise,
and because the children of the elderly, especially when living in modern
dual-wage-earncr families, arc ever less able to render such care at home.

As late as the early decades of the twentieth century neither government
nor private industry seemed much concerned with the retirement income
problem. Individuals were left to their own devices—private savings and
intrafamilial arrangements. A few employers began to sponsor pension
plans as early as the last quarter of the nineteenth century.-1but the great
movement to organize saving for retirement through employer-sponsored
plans did not get underway until World War Il and thereafter.'1

The Great Depression struck at a time when many of the demographic
changes that caused the retirement income prob'eni were as yet recent.
Many elderly people had not fully appreciated the implications of these
changes; they had not (and perhaps could not have) made adequate provi-
sion through savings. The Social Security program was devised in the 1930s
both to provide immediate relief to the destitute elderly of the day, and to
guarantee retirement income to future retirees.

The defects of Social Security were long concealed, although they are
now widely understood. Social Security is a transfer program rather than a
savings plan. Present workers are taxed to pay retirement benefits to present
retirees. Today’s present workers pay taxes in the expectation that future
workers will be taxed to pay benefits when the present workers retire. But
because of changes in birth rates and longevity, the workforce is declining
in proportion to the number of retirees. Accordingly, the burden of financ-
ing the transfers has grown enormously. The prospect looms that tomor-

+*Scc. e.g., William C. Grcenough & Francis P. King. Pension Plans and Public Policy (New
York. 1976) 27ff: William Graebner, A History of Retirement: The Meaning and Function of
an American Institution (New Haven, 1980).

“Alien H. Munncll, The Economics of Private Pensions (Washington. D.C. 19821 IOff.



row’s smaller cohort of workers cannot be taxed enough to pay comparable
retirement benefits to today’s workers. The sense that Social Security can-
not play as large a part in the retirement income of future retirees as it does
for those today is one of the most important factors in the explosive growth
of the private pension system.

The experience with Social Security has also left us an important lesson
about the dangers of exposing the retirement income system to the winds of
electoral politics. Successive Congresses sweetened current benefits and
eligibility requirements with scant regard to the implications for future
retirees. Only the most recent financial ciises within the Social Security
system have slowed that process. Further, Social Security has had devastat-
ing effects upon the economy. There is strong evidence for the view that, by
promising substantial future income flows without requiring either individ-
uals or the state to save enough to fund those obligations, Social Security
has played the key role in the worrisome decline in American savings rates
and capital formation.5

Only against this background can we fully appreciate the importance of
the private pension system. The retirement income problem will become
ever more acute: there are more retirees and :! :y are living longer. Ever
larger income flows must be generated to support them. Meanwhile, the
financial contradictions of Social Security have put it under a cloud from
which it will never fully emerge. The long process of lowering popular
expectations about Social Security is well underway. The future of the
rctiremen income system lies, therefore, in the private sector.6

11 HOW PENSION FUNDS WORKY

The variety of pension plan types and features is large and complex. The
details can baffle almost anyone, sometimes even the professionals (ac-
countants, actuaries, lawyers, plan administrators) who specialize in the
field. Fortunately, in order to understand the main issues in the social
investing debate, it will suffice to describe only some basic distinctions and
characteristics.

Funding. The great difference between a modern private pension plan
and a transfer system such as Social Sec irity is that private plans arc
funded. Savings are set aside regularly during the employee’s working
career. This money is invested, and the investment yield (often called the
“build-up”) accumulates along with the savings. When the employee re-

5cc, e.g., MartinS. Fcldstein, Social Security, Induced Retirement and Aggregate Capital
Formation. & Journal of Political Economy 902 (1974).

"But see Dennis E. Logue. How Social Security May Undermine the Private Industrial
Pension System, in Financing Social Security (Colin D. Campbell, cd.) (Washington, D.C.
1979) 265.

7Sce generally, Dan M. McGill. Fundamentals of Private Pensions, 5th cd., (Homewood,
1., 1984).



tires, the fund is used to support him (and. under most plans, to support his
spouse as well) until death.

Taxation. Federal tax policy has encouraged the private pension move-
ment, especially since the 1940’s. The employer is allowed to deduct his
contributions to a qualified pension plan immediately, even though the
employee does not actually receive the money until he retires.8 Further, the
build-up is exempt from taxation during the period of accumulation;9 only
when the employee begins to receive retirement income from the plan is he
taxed on what he receives. Taxation is thereby postponed. Since most
people find themselves in lower tax brackets when they retire (retirement
income usually being somewhat less than employment income), postpone-
ment has the further effect of reducing the amount of taxes for most people.

The Protective Policy. These tax concessions reflect a consensus that has
been endorsed repeatedly in tax and other federal pension legislation. The
policy is protective. Private pension plans are encouraged for fear that
people would not, acting individually, save enough to meet their retirement
income needs. The tax concessions are meant to induce employers and
employees to allocate a larger share of compensation away from current
wages and into retirement savings.

The protective policy is manifested elsewhere in pension law. apart from
the tax code. Federal law imposes a “spendthrift” provision on most pension
funds, preventing an employee or his creditors from alienating (and thereby
consuming) pension savings before he retires.10 Likewise, federal law for-
bids the employee from waiving his right to have his pension fund invested
prudently.1l The protective policy has been, although not the only policy,
surely the centerpiece of pension taxation and pension regulation. It will be
seen that the protective policy bears importantly on the question of whether
an employee has the power to endorse social-investing proposals that may
impair his retirement income security.

The Trust Form. Pension funds typically take the form of a trust. The
trust relationship is one of the most highly developed categories of the
Anglo-American legal tra /tion. Thus, although the private pension fund is
a relatively young phenomenon, it rests upon a familiar juridical basis.

Trust-investment law, now enforced by special pension legislation, sup-
plies the rules that regulate the investment of pension assets; we shall see
that this body of law takes the harshest view of investment activities that are
not undertaken for the exclusive purpose of maximizing the economic well-
being of trust beneficiaries.

Contributory or Not. Many plans are funded entirely from employer
contributions. Because there is no deduction from the employee’s pay-

"Intcma! Revenue Code (hereafter cited as I.R.C.] sec. 404.

TR.C. sec. 402

10.R.C. sec. 401 (@)(13).

1Employee Retirement Income Security Act |hereafter cited asERISAL secs. 404 (@)( D(D),
409, 29 U.S.C. secs. 1104(a)(1)(D), 1100,
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check, such plans are called "noncontributory"— the employee does not
contribute. By contrast, “contributory” plans arc those that require the
employee to devote some fraction of gross pay—say, five percent— lo the
plan. Typically, the employer matches the employee's contribution accord-
ing to some formula, for example, one-to-one or two-to-one.

This distinction between plans to which the employee contributes and
those to which he does not would seem to be important, but in economic
terms it is not. Because even the employer-paid component of a pension
plan is a cost of employment, it is best understood as a part of the wage
packet, hence a form of involuntary savings whose true cost is borne by the
employee. Both the employer-paid and the employee-paid contributions
derive from what is— in economic terms—the employee’s wages. Translat-
ing this point into traditional trust-law terms, we may say that the employee
is in an important sense the “settlor” of his own pension trust.

Defined Contribution and Defined Benefit. Broadly speaking, there arc
two basic types of pension plans, defined contribution and defined benefit
plans. A defined contribution plan is best analogized to a savings account.
The plan calls for the establishment of a separate account for each employ-
ee. Contributions are credited to the account at a rate specilied in the plan,
and the account participates proportionately in the investment gains of the
plan, When the employee retires, the size of his pension will depend entirely
upon the size of his account. Ordinarily, the plan calls for the account to be
annuitized and distributed over the remainder nfhis life (or, in the eventofa
joint annuity with his spouse, over the remainder of their two lives). The
college and university teachers’ plan, TIAA-CREF, is the best-known de-
fined contribution plan. IRA and Keogh accounts work on the same
principle.

A defined benefit plan, by contrast, is one in which the employer (or
other plan sponsor) promises to pay a retirement benefit according to a plan
formula— for example, sixty percent of average salary over the last five
years of the employee's service. The employer makes regular contributions
to the plan, in accord with acturarial projections of the sums needed to fund
the promised pension levels.

Defined contribution and defined benefit plans allocate investment risk
oppositely. Under a defined contribution plan, it is the individual employee
who bears the burden of disappointing investment results or who enjoys the
gains from exceptionally good results. Under a defined benefit plan, the
employer bears the investment risk; since the employer has promised to
provide benefits of a certain level, the employer remains liable to pay the
benefits even if the fund turns up short.

Multiemployer Plans. Most pension plans are so-called “single-employ-
er” plans— General Motors has a plan for its employees, IBM for its. In
some industries, however, where employment patterns arc episodic (the
construction trades, entertainment, trucking, the needle trades, and a vari-
ety of others) individual companies do not sponsor pension plans. Rather,



groups of employers sponsor acommon plan, mostly in response to collec-
tive bargaining with a labor union. Although the Taft-Hartley Act requires
equal numbers of management and union trustees on the board of such a
plan,12 in practice union interests tend to prevail, and these plans are often
spoken of as union plans.

ERISA. Like most substantial fields of finance, pension plans have at-
tracted government regulation. The federal tax concessions have been con-
ditioned on various regulatory requirements since the 1940°’s. In 1974
Congress greatly extended the scope of federal regulation when it passed the
Employee Retirement Income Security Act (ERISA). ERISA limits forfei-
ture of benefits under pension plans (through the so-called “vesting" rules);
it imposes minimum eligibility and funding standards; it narrows the range
of plan discretion in the design of bcnefil-accrual schemes; and it imposes
fiduciary rules for the investment of plan assets.13 Title IV of ERISA
introduced a federal insurance scheme, ostensibly patterned on FDIC insur-
ance for bank deposits, that guarantees most benefits under defined benefit
plans against shortfall or default.14 By making the federal government the
pension paymaster of last resort. Title IV creates a further public interest in
the financial soundness of the investment practices of private pension plans.

Compulsory Trusteeship. ERISA requires that pension plan assets be
placed in trust,15 and ERISA refines and codifies traditional trust-invest-
ment law for the pension field.16 These provisions further the protective
policy of pension law. Pension trustees are financial intermediaries who
specialize in investing pension funds. Trusteeship removes investment deci-
sions into the hands of professionals and prevents plan participants (most of
whom arc inexperienced in matters of high finance) from doing their own
investing. Thus, while | am free to be foolish in investing my personal
savings, my pension savings will necessarily be invested according to the
professional standards of the investment industry.

Preemption. From the standpoint of the social-investing movement, one
of ERISA’s most important provisions is what lawyers call a preemption
clause; ERISA expressly supersedes state law for most pension plans,17 By
federalizing pension law— including pension-investment law— in this way,
ERISA has greatly narrowed the scope for social-investing initiatives be-
neath the level of federal law. If, forexample, the Missouri legislature were
to enact a social-investing measure requiring the pension plans of Missouri
firms to invest their funds in Missouri mortgages, the courts would quickly
invalidate the statute for violation of ERISA’s preemption rule.

IJLabor Management Relations Act sec. 302(e)(5), 29 U.S.C. sec. 186 (e)(5).

WERISA sees. 201 el seq., 301 et seq., *101 el seq., 29 U.S.C. secs. 1051 cl seq., 1081 et
seq., 1101 et seq.

LERISA secs. 4001 et seq., 29 U.S.C. secs. 1301 et seq.

,5ERISA sec. 403. 29 U.S.C. 1103

I’ERISA secs. 404 et seq., 29 U.S.C. secs. 1104 et seq.

ITERISA sec. 514(a), 29 U.S.C. sec. 1144(a).



Stale a:ul Local Plans. Stales, municipalities, school districts, and var-
ious other public bodies operate pension plans for their employees. These
governmental plans are exempt from the requirements of ERISA ,18which is
a main reason why social-investing proposals have so often been directed at
them. State and local plans differ from private plans and among themselves
in matters of structure and governance. Often a state board, sometimes
attached to the state treasurer, is responsible for those investment and
administrative functions that would be performed by trustees for most
private plans.19

Like Social Security, most state and local plans are run by bodies that
possess taxing powers. As with Social Security, the temptation has been felt
to leave future taxpayers to pay the retirement benefits for today’s public
workers, even though the entitlement to those benefits accrues presently and
should be regarded as a cost of current employment. Thus, whereas Social
Security is virtually entirely unfunded and is almost a pure transfer scheme,
the state and local plans tend to be partially funded. There is some current
saving and investment, but not enough to meet future obligations.

111 THE HIDDEN DYNAMIC IN SOCIAL INVESTING

The elderly are, as a group, neither affluent nor politically adventurous.
Why. then, is the social investing movement aimed so resolutely at the
pension funds that exist to support the elderly? Why do the proponents of
social investing treat pension funds as being especially appropriate to bear
the costs of an investment strategy that sacrifices financial for political
interests?

Social investing could in principle be attempted by any investor, not just
pension trustees. There arc three small mutual funds which proclaim adher-
ence to various social principles in selecting their investments.20 If an
individual decides to invest in such a fund, presumably he has balanced the
possible financial costs of such a policy against the personal satisfaction that
he derives from supporting the social aims implied by the fund’s investment
policy. Few individuals have found these funds attractive. Another indica-
tion that most investors disagree with most social investing campaigns is
that shareholder initiatives in support of the main social investing causes are
invariably defeated by margins of 95 percent or worse. Furthermore, there
has been little pressure on trustees of individual trusts to adopt social

"ERISA see. 4(b)(1), 29 U.S.C. sec. 1003 (b)(1).

'”Sec Marcia G. Murphy, Regulating Public Employee Retirement Systems for Portfolio
Efliciency, 67 Minnesota Law Review 211 (1982),

((>Thcsc arc foursquare, Dreyfus Third Century, and Pax World. Foursquare avoids liquor,
tobacco, and dntg company stocks. According to its prospectus. Third Century limits itself to
companies “contributing to the enhancement of the quality of life,"” whatever that means. Pax
World excludes any company more than five percent of whose sales arc to the Defense
Department. See Paccy, Investment Do-Gooders: A Look at a Dogged Trio of Socially
Conscious Mutual Funds, Barron’s, Jul. 21. 1980, at 9.



investing. The main purpose of the typical individual trust is to generate
income for the immediate support of the current beneficiary, who would be
strongly inclined to protest if the trustee adopted an inconsistent goal. Many
trust intruments authorize the beneficiary or the settlor to ch.inge trustees,
and such a provison tends to concentrate a trustee’s mind wonderfully on
profit maximization.

Social investing proposals are directed at pension funds not in order to
further the interest of the pensioners, but in disregard of their interests. It is
the separation ofownership and control characteristic of pension-fund struc-
ture that social-investing proponents find so enticing. Vast sums of money
are invested for— but not by— the concerned individuals. That separation,
we have seen, exists in large measure to protect present and future retirees
against the tendency that some might have to undersave for retirement, or to
invest unwisely. But by concentrating the pension savings of tens of mil-
lions of people in the hands of a few thousand pension tmstees. our private
pension system has created a pressure point that would not otherwise have
existed. Ironically, therefore, the separation of ownership and control that
was meant to protect pension plan beneficiaries has also exposed them to a
new danger—that pressure groups may politicize the process of investing
their pension savings.

The hidden dynamic in the social investing movement is this effort to take
advantage of the separation between ownership and control of pension
savings. The pension trustees who control pension investment work under
the constraints of tnist-invcstment law. The proponents of social investing
understand that by reinterpreting trust-invcstment law to permit politicized
investment they could capture pension savings for their causes.

But why should the proponents employ such a surreptitious strategy,
pressuring pension trustees, when a more forthright path liesopen? Why not
pursue political causes in the political arena? It is vital to understand that,
almost by definition, the causes that are grouped under the social-investing
banner arc those that havefailed to win assent in the political and legislative
process. Congress has the power to mandate all the well-known social-
investing causes: forbid American firms to do business with South Africa:
require American firms to cease making munitions, or to have unionized
work forces; require pension assets to be invested locally; and so forth.
Federal legislation could accomplish any of these goals. For example,
present federal law applies to Cuba exactly the sort of prohibitions on
commerce and lending that opponents of the South African regime have
sought without success in recent years from both Democratic and Republi-
can administrations. The reason, therefore, that the proponents of social
investing arc bullying pension trustees is that they have been unable to get
their political programs accepted in the political process.



IV. PRINCIPLES OR POLITICS?

Are there principles of social investing that a trustee can follow with
case? Ifnot. then social investing is standardless, a mere label used to clothe
pressure-group demands. If social investing is intrinsically standardless.
adherence to it will expose pension trustees to a perpetual wave of political
demands.

Consider, therefore, the question of investing in linns that do business in
or with South Africa, 't is important to understand that there is no controver-
sy about the racial policies of South Africa. People on all sides of the matter
have equal disdain for apartheid. But there is broad disdain in the United
States for many other regimes. The hard question that proponents have not
answered is this: Why is the campaign for divestiture directed almost entire-
ly at South Africa, and not at such monstrously objectionable regimes as
Libya or Soviet Russia? South Africa is a place in which 80 percent of the
inhabitants are denied political and civil rights that Americans regard as
basic. But there are many regimes in which 99 percent of the inhabitants arc
in this position.

In 1978 Yale University’s Committee on South Africa Investments tried
to duck this question in a report that said: “We acknowledge the possibility
that the policies of other governments throughout the world are equally
antagonistic to the basic principles of American society and this University;
if so. then our recommendations concerning South African investments
should be applied lo them."2L It is not a possibility that there are other such
societies; it is a certainty, (At the time that the Ad Hoc Committee wrote its
report, the Amin regime was still in power in Uganda and the Pol Pot regime
in Cambodia.) What the Committee seems to be saying, if one reads be-
tween the lines, is that it will not consider further applications of the social-
investing concept until some group raises as great a stink as the opponents of
the South African regime have raised. This approach makes social investing
a branch of intcrest-group politics.

In truth, there can be no consensus about which social principles to
pursue and about which investments are consistent or inconsistent with
those principles. Atatime when mostofthe social activism in investing was
liberal or radical rather than conservative, there was some agreementamong
the activists as to the types of companies that should be avoided and the
types that should be embraced. The ranks of the disapproved included
companies doing business with South Africa, big defense contractors, non-
union companies, and companies that polluted the environment. With the

:1' Yale University, Ad Hoc Committee on South Africa Investments. Report to the Corpora-
tion 4 (Apr. 14, 1978).



rapid rise of social activism on the political right, we can expect social-
investing advocates to appear who will urge investment managers not to
invest in corporations that manufacture contraceptive devices, or publish
textbooks that teach the theory of evolution, or do business with Russia. 2

There is also increasing awareness that the criteria used to identify social-
ly irresponsible companies arc dubious even if the ultimate objective— say.
pressuring South Africa— is accepted. An American corporation that has a
plant in South Africa where it createsjobs, provides training, and engages in
collective bargaining with a black union is not obviously contributing more
to the perpetuation of apartheid than an American corporation that, without
having an office in South Africa, manufactures goods that find their way to
South Africa. As the New York Times reported in September of 1984, "|a|
survey among black South African factory workers" established their"over-
whelming resistance to disinvestment by American firms."23

The Massachusetts legislature has lately supplied us with a splendid
illustration of the truth that social investing is nothing more than pressure
politics. In a recent statute the legislature singled out, in addition to South
Africa, one other country for the disapprobation of the state pension fund:
Great Britain. Not Libya or Russia; not Iran, Cambodia or Syria, whose
regimes have recently massacred tens of thousands of their dissident citi-
zens; but Britain, mother of parliaments and closest grcat-powcr ally of the
United States. Why? Oh. nothing serious, just a little gratuitous intermed-
dling in the difficult Northern Irish situation, for the entertainment of the
Boston Irish. (The Massachusetts statute is reproduced below in
footnote.)2*

If we move beyond foreign affairs and examine other social-investing
causes, we find a similar lack of principle. In labor union circles it has
become fashionable to decry pension-fund investment in companies whose
work forces have rejected labor unions, but that complaint overlooks impor-
tant distinctions. For example, which unions'? Some American labor unions
are clean and are devoted to their members, but others arc dominated by
organized crime. Is it really "anti-social" to resist a latter-day Jimmy Hoffa?
And what of the right not to join a labor union? The elaborate election and
certification procedures for union representation under federal law presup-
pose that Congress meant to protect both the right to join and the right to

’’See John M. Lcgcr, Business Links with Soviets under Attack, Wall Street Journal, Mar.
26. 1981, at 23, col. 3.

AAlan Cowell, Blacks in a Poll Dispute Apartheid Foes’ Tactic, N.Y. Times, Sept. 23,
1984, at 10. Col. 5.

AAnnotated Laws of Massachusetts, Cumulative Supplement, Ch. 32. sec. 23 (1)(d)(iii):
(NJo public pension funds under this subsection shall remain invested in any bank or
financial institution which directly or thtough any subsidiary has outstanding loans to
any individual or corporation engaged in the manufacture, distribution or sale of
firearms, munitions, including rubber or plastic bullets, tear gas, armored vehicles or
military air craft for use or development in any activity in Northern Ireland, and no
assets shall remain invested in the stocks, securities or other obligations of any such
company so engaged.
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abstain from union membership. Equating unionization with social recti-
tude thus Hies in the face of federal law. Nor would compulsory unioniza-
tion satisfy all proponents of this branch of social investing, since some
have demanded disinvestment in limis, however fully unionized, that invest
abroad ("export jobs").2*

Every social-investing cause can be subjected to a similar analysis. How
much pollution is too much? Every time somebody goes to the toilet there is
increased pollution. The question is not whether there shall be pollution, but
how much, of what forms, in what places, subject to what controls, and so
forth. The world is not divided into evil polluters and saintly nonpolluters.
A vast body of regulatory law and private law exists to draw these difficult
lines, and the blunt instrument of social investing has nothing to contribute
to it.

Another form of social investing closely associated with labor union
pressure is the effort to use pension funds to create jobs— for example,
making mortgage loans from the carpenters’ pension fund in order to stimu-
late employment in the construction trades. If the loans were to be made at
market rates of interest, there would be no increase in aggregate mortgage
lending or in employment, on account of routine substitution effects (de-
scribed in Part V below, treating the economic flaws of social investing).
Thus, the major effort has been to get the pension fund to lend at below-
markct rates, This would indeed increase construction and thus stimulate
some employment in the industry.

The objection to bargain-ratc lending is that it is unprincipled in the sense
that it violates the primary policies of pension law, By reducing the financial
return to the pension fund, bargain-ratc lending necessarily sacriticcs future
retirement income. For present workers it involves just that trade-off or
retirement-for-prcretirement income that pension plans were created to
guard against. But the objection runs deeper: the benefits and the costs
affect different people and in different proportions, In particular, pensioners
who are already retired and who depend upon the pension fund for current
retirement income would derive no benefit from subsidizing employment
for current workers. We shall see in Part VI that trust-investment law (and
now ERISA) make it flatly illegal to sacrifice the interests of plan benefici-
aries in this way.

The root fallacy behind these proposals, which is repeated incessantly in
their rhetoric,2* is that unions have the right to use tlicir pension plans to
promote their interests. But, of course, the plans are not theirs. The plans
exist for the exclusive purpose of providing retirement income for the
elderly. For the same reason that pension funds cannot be used to defray
union organizing expenses or union officers' salaries, they cannot be used to

"'"This last suggestion appears in Ruttenbcrg. Friedman, Kilgallon, Gulchess & Associaies.
Inc., AFL-CIO Pension Fund Investment Study (Wash.. D.C.. Aug. 20, 1980) 57.

NE.g., Jeremy Rifkin & Randy Barber, The North Will Rise Again: Pensions, Politics and
Power in the 1980s (Boston, 1978).



subsidize employment for union workers at the expense of retirement in-
come for present and future retirees.

The i.iost persistent of the social investing causes is also the most trans-
parently ignoble— the protectionist crusade for in-state investing of state
and local pension funds (“Michigan pension money should not be exported
to Indiana™). But that phenomenon is better examined from another stand-
point. in Part V, treating the economic futility of social investing.

To summarize: There is not and can never be a consensus about what
causes are socially worthy. Consequently, a pension trustee who sought to
adhere to the criteria of social investing would have no means of identifying
the causes to which he had committed the fund. Since there are no princi-
ples. every cause entangles the fund in a political struggle. Social investing
would impose upon the fund the turmoil and administrative costs of perpet-
ual politicization of the investment function. But a pension trustee has no
business making political choices for his beneficiaries; his job is to further
the retircmcent-incomc security of his beneliciaries, and to leave them to
participate in the political process on their own.

V. THE ECONOMICS OF SOCIAL INVESTING

From the standpoint of economic analysis, two fundamental Haws impair
virtually all social investing proposals. First, most are futile. Powerful and
well-understood economic forces would counteract most social investing
strategics, rendering them hollow gestures. Second, social investing has
costs—economic disadvantages that harm the interest of pension-plan bene-
ficiaries. We shall sec (below in Part VI) that these economic tlaws bear
vitally upon the legal standards that govern pension-lund investment.

Substitution. Capital markets (the markets where companies and coun-
tries seek to obtain a share of the available savings) are intensely competi-
tive. Capital Hows to users who offer the highest returns, adjusted for risk.
The capital markets are also increasingly international, as recent experience
with Middle Eastern petrodollars, Continental eurodollars, and Latin
American debtors has underlined.

The competitive nature of the capital markets complicates many social
investing strategies to the point of impossibility. That point has long been
made regarding the campaign for divestiture of the shares of companies
doing business with South Africa. The object of the campaign is to starve
the South African economy ofcapital. Although itis unlikely that economic
stagnation would really help rather than hurt the oppressed peoples of South
Africa, it is even less likely that social investing would have any material
effect upon the South African economy. Pension money is by no means the
only source of investment capital; nor are American firms and lenders the
only actors. To the extent that social-investing pressures succeed in limiting
capital Hows to South Africa from some American firms, that simply
creates opportunities for other American firms and for foreign firms. In
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global financial terms, the South Afrcian economy is miniscule and its
external capital requirements correspondingly small. International enter-
prises and lenders abound who are free from the pressures of the American
lobby that concerns itself with this cause. Thus, the campaign to affect the
South African economy has had and will have no demonstrable effect.

An incidental indication that the campaign against South Africa is inef-
fectual is that nobody has bothered to invoke the doctrine of constitutional
preemption, in order to have the federal courts declare unconstitutional the
various state statutes and city ordinances that direct the respective state and
local pension funds to divest South Africa-tinged holdings. These enact-
ments impinge upon the federal monopoly over foreign relations, reaf-
firmed by the Supreme Court in 1968 in Zschernig v. Miller. In that case the
court forbad “an intrusion by [a] state into the field of foreign affairs which
the Constitution entrusts to the Presiden' and the Congress."27

In a study published recently in the New England Economic Review, the
distinguished pension economist Alica Munncll (of the Federal Reserve
Bank of Boston) has pointed to the substitution effects that make economic
nonsense of the campaign for in-state mortgage lending. Some state pension
plans have been purporting to promote in-state construction activity by
buying packages of federally insured GNMA mortgages that originate en-
tirely within the state (as opposed to conventional packages that contain
mortgages originating in all parts of the country). Since the federal insur-
ance eliminates the risk of default, the regional underdiversification ofthese
packages is unimportant, Munncll concludes that the increasing purchase of
these instruments by state and local pension plans has “not increased the
supply of mortgage funds . . . .”2H Rather, a pair of utterly predictable
substitution effects are occurring. First, as pension funds increase their
buying of these mortgage-backed securities, they simply displace other
inst;,'itional purchasers such as insurance companies, who shift their invest-
ing i nvard the government and corporate bonds that the pension funds were
previously buying.2y Second, the attempt to stimulate in-state construction
by purchasing in-state packages (so-called “targeting") appears to be equal-
ly futile, and for the same reason.

Whereas in the absence of the recent targeting rage, a state such as Massachu-
setts would buy GNMAs backed by mortgages from a number of states, such
as Alabama, California, Pennsylvania, etc., now Massachusetts insists on
GNMAs backed by Massachusetts mortgages, Alabama on Alabama mort-
gages. California on California mortagcs, Pennsylvania on Pennsylvania
mortgages, etc. As long as the state’s demand for mortgages is roughly
proportional to the size of its pension fund, the developing trend of targeting

27389 U.S. 429, 432 (1968).

2KAlicia H. Munncll, The Pitfalls of Social Investing: The Case of Public Pensions and
Housing, New England Economic Review (Sept./Oct. 1983) 20, 22.

-'ld. at 27-28.
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GNMASs should have no impact on the supply of mortgage credit among
states.

In summary, while social investing through the purchase of targeted
GNMASs produces market returns and thereby has no adverse impact on
public pensions, this approach is also unlikely to increase cither the aggregate
supply of mortgage funds or the supply of mortgage credit within a particular
state. This assessment has been generally recognized by linancial experts. In
fact, those who arc less than enthusiastic about social investing often push the
purchase of targeted GNMASs as a means of satisfying the pressure on fund
managers to pursue socially oriented objectives.,u

The largest claim for this form ofsocial investing is, therefore, that it may
deceive people into thinking that it alters investments outcomes, whereas in
fact it results in no net increase in construction or in employment. We must
emphasize that the reason these “targeted” portfolios of in-state GNMA
mortgages are harmless to the pension funds that buy them is that they
contain market-rate rather than below-market loans; and that the govern-
ment guarantee against default eliminates what would otherwise be a men-
acing degree of underdiversification. Munncll has pointed out that other
vehicles used by state pension plans to invest in in-state mortgages have
lacked the federal guarantee and in some cases have entailed below-market
lending. Under a Connecticut scheme, for example, she found that “the
rates at which the mortgages have been offered has varied substantially to
slightly below market. As a result, the yield to the pension fund has been
well below the GNMA vyield that prevailed at the time the funds were
committed."31 In Part VI below | explain that both under the common law
rules of trust-invcstment law and under ERISA, it would be flatly illegal for
a pension trustee to sacrifice the financial well-being of plan beneficiaries in
this way. (ERISA does not apply to state and local plans.)

Diversification. Over the last quartcr-century a great revolution has oc-
curred in scientific understanding of the behavior of capital markets. This
revolution in the theory of finance usually goes under the label of modern
portfolio theory (MPT) or the theory of efficient markets.32

Crudely summarized, MPT has established two central propositions.
First, a massive body of empirical investigation has shown that it is ex-
tremely difficult (some say impossible) even for investment-industry
professionals to achieve long-term results better than the broad market
averages, such as (for equities) the Standard & Poor’s 500. It seems that
capital markets discount new information so rapidly and well that there arc
few opportunities to outsmart other investors by identifying undervalued
securities to buy or overvalued ones to sell.

401d. at 28.

30d. at 34.

+:Sec generally R. Brcalcy, An Introduction to Risk and Return from Common Slocks, 2d
ed. (1983); John H. Langbein & Richard A. Posner, Market Funds and Trust-invcstment Law,
1976 American Bar Foundation Research Journal 1.
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Second, the capital-market investigators have shown that there are sub-
stantial gains to be had from diversifying investments quite extensively.
The common law of trusts has long enforced a duty to diversify trust
investments, and ERISA codifies that rule.53 MPT research has given new
meaning to the concept of diversification, by showing that in order to
eliminate the uncompensated risk of underdiversification, a portfolio must
be much larger than previously thought. Optimal diversification requires
equity portfolios with hundreds of stocks. Furthermore, these portfolios
must be weighted for capitalization, so that large companies such as the oil,
auto, computer, chemical, and telecommunications giants are difficult to
eliminate from optimally diversified portfolios. The question arises whether
social investing, if rigorously pursued, would impair diversification. As
more and more social causes are added to the list, the number of companies
that are ranked as offenders will become large enough that an optimally
diversified portfolio cannot be constructed from the remainder. Social in-
vesting would then require the pension plan to bear the costs of the uncom-
pensated risk of inadequate diversification.34

The campaign for in-state or localized investing raises especially seriou.>
risks of underdiversification. The last thing that workers in declining areas
need is to have their retirement savings jeopardized for the supposed benefit
of the regional economy, Or suppose that a school board in the vicinity of
Mount St. Helens had insisted on investing locally.

The Social-Bargain Fallacy. The claim is sometimes made that social
investing is really economically advantageous to pcnsion-plan beneficiar-
ies. For example, companies that do business in South Africa could suffer
damage or cxprop. .ion from civil war or revolution; companies that resist
unionization may incur strikes and boycotts; polluters will get entangled in
environmental liabilities; and so forth. Avoiding investment in these firms
is, therefore, really a strategy forcnhancing the financial wcil-being of plan
beneficiaries by avoiding companies headed for trouble.

This argument is simply another theory of how to beat the market, and
like all such theories, it runs afoul of the empirical studies underlying MPT,
which strongly imply that consistent market-beating strategies are not to be
found. The notion must be that the risks associated with the disfavored
companies have not been fully discounted by the securities markets, even
though those risks are widely known. But securities markets exist precisely
in order to discount such information— that is, to take account of the
information in securities prices. Accordingly, all that we know about the
behavior of the securities markets suggests that political risk, like any other
information that affects future profitability, is fully reflected in current

vIRcsta(emenl of Trusts (Second) [hereafter ci»ed as Restatement] sec. 228 (1957); ERISA
see. -104(a)(1)(C). U.S.C. sec. 1104 (a)(1)(C).

“ This point is developed in John H. Langbein & Richard A. Posner, Social Investing and
the Law of Trusts, 79 Michigan Law Review 72, 88ff (1980).

15



prices. The indifferent performance of the three small mutual funds that
have been following social-investing strategies underscores this point.'5

To conclude: From the standpoint of economic analysis, there are two
types of social-investing outcomes— the futile and the wealth-impairing.
The futile are those, such as the in-state GNMA packages, that make no real
contribution to the ostensible social goal. The wealth-impairing outcomes
lower the return on the fund’s savings, or expose it to increased administra-
tive costs, or impose upon it the uncompensated risk of inadequate diversifi-
cation. We shall now examine the reasons why wealth-impairing social-
investing schemes are illegal.

VI. WHY SOCIAL INVESTING IS ILLEGAL

A trustee who sacrifices the beneficiary’s financial well-being for any
social cause violates both his duty of loyalty to the beneficiary and his duty
of prudence in investment.

The Duty ofLoyalty. The essence of the trustee’s fiduciary relationship is
his responsibility to deal with the trust property "for the benefit o f’-'6 the
trust beneficiary. The authoritative Restatement (Second) of Trusts says:
"The trustee is under a duty to the beneficiary to administer the trust solely
in the interest of the beneficiary.””37 Although most of the case law applying
this duty of loyalty to the beneficiary's interest has arisen in situations of
self-dealing or other conflicts of interest in which the courts have acted to
prevent the trustee from enriching himself at the expense of the trust benefi-
ciary,38 the same result has been reached with regard to fiduciary invest-
ments for the benefit of a third party (that is, a party other than the trust
beneficiary or the trustee). The Restatement says, in its Official Comment
treating the duty of loyalty: “The trustee is under a duly to the beneficiary in
administering the trust not to be guided by the interest of any third per-
son.”39 Because the entire object is to protect the trust beneficiary, nothing
of principle turns on the identity of the party who profits at the beneficiary’s
expense.

In the leading case of Blankenship v. Boyle.40 decided in 1971, the duty

W Supra note 20.
"Restatement, supra note 33, at sec. 2.
’7id. at sec. 170(1 ((emphasis added).
¢"Sec generally 2 Austin \V. Scott. The Law of Trusts secs. 170-170.25 (3d ed. 1967 &
Supp. 1980).
#'Restatement, supra note 33, at sec. 170, Comment q (emphasis added). See id. at sec. 187.
Comment g (emphasis added):
The court will control the trustee in the exercise of the power where the acts form an
improper even though not a dishonest motive. That is, where he acts from a motive
other llum to further the purposes of the trust. Thus, if the trustee in exercising or
failing to exercise a power docs so because of spite or prejudice or to further some
interest of his own or ofitperson other than the beneficiary, the court will interpose.
For decisional authority see, e.g., Conway v. Emeny, 139 Conn. 612, 96 A.2d 221 (1953).
40329 F. Supp. 1089 (D.D.C. 1971).
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of loyalty was applied to social investing of pension funds. A multi-employ-
er fund for coal miners that was dominated by the United Mineworkers
Union bought large blocks of shares in certain electric utilities in order to
induce their managements to buy union-mined coal. On the complaint of
some of the pension-fund beneficiaries, the court enjoined "the trustees
from operating the Fund in a manner designed in whole or in part to afford
collateral advantages to the Union or the (employers].”-1

ERISA codified the duty of loyalty for pension trusts in its “sole interest"
and "exclusive purpose" rules.-2 Section 404(a)( I) provides that the "fidu-
ciary shall discharge his duties with respect to a plan solely in the interest of
the participants and beneficiaries . . . ,"43 In an essay published in 1980, a
pair of Washington lawyers, Ronald Ravikoff and Myron Curzan. attempt
to escape this provision of ERISA .44 I shall devote some space in this article
to refuting their essay, both because the essay is misleading, and because it
typifies the flimsiness of the legal arguments that are advanced in social-
investing circles.

Ravikoff and Curzan correctly observe that ERISA restates the common
law duty of loyalty.45 Accordingly, they reason, since "|tlhe purpose of the
duty of loyalty is to require a fiduciary to avoid" self-dealing, social invest-
ing is unobjectionable "|als long as the fiduciary avoids self-interested
transactions."4” But the view that the trustee's duty of loyalty governs only
in situations of self-dealing is simply incorrect. To be sure, most people
who steal do it for their own gain; that is why most of the case law concerns
self-dealing. But the trustee’s duty of loyalty exists solely for the protection
of the trust beneficiary, and the duty is equally violated whether the trustee
breaches for the trustee’s enrichment or that of a stranger.47

Regarding ERISA’s requirement that the fiduciary' invest “for the exclu-
sive purpose of . . . providing benefits to participants and their beneficiar-
ies,”f Ravikoff and Curzan assert that ”[t]hc concept of ‘benefits’ . . .
need not be limited to payments that a participant or beneficiary would
receive upon retirement, i.e.. economic return to an investment. It is argu-
ably broad enough to include numerous types of positive returns, e.g., job
security and improved working conditions.”4 This interpretation of the
term “benefits" was rejected by the former administrator of the Labor
Dep;irtment’s ERISA office. James D. Hutchinson, and a co-author, Charles

«".129 F. Supp. at 1113.

4:Sce H.R. Rep. No. 533, 93d Cong., 1st Scss. 13. 21, reprinted in |1974| U.S. Code
Congressional & Administrative News 4639, 4651, 4659.

# ERISA sec. 404(a)(1), 29 U.S.C. sec. 1104 (u)(l).

44Ronald B. Ravikoff & Myron I’. Curzan, Social Responsibility in Investment and the
Prudent Man Rule, 58 California Law Review 518 (1980).

451d. at 531.

4ftld.

47Sec text at note 39 and note 39.

# ERISA sec. 404(a)(1)(A), 29 U.S.C. sec. 1104(a)(1)(A).

wRavikoff & Curzan, supra note 44, at 532.
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C. Cole, in an article cited by Ravikoff and Curzan but ignored on the
precise question.50 Hutchinson and Cole point out that ERISA uses the term
"benefits" throughout the statute in the more narrow and natural sense “to
refer to those cash benefits that a participant or his family would receive in
accordance with the specifications of the (retirement! plan."51 Hutchinson
and Cole conclude "that ERISA trusts are to be established and maintained
for the limited purpose of providing retirement benefits and not for other,
socially desirable purposes which provide collateral or speculative 'bene-
fits’ to plan participants or appeal to the philosophical leanings of the plan
sponsor or other parties associated with the plan."51

The New York Teachers' Case. The Blankenship case insists uncompro-
misingly that pension trustees must invest for the purpose of maximizing the
financial well-being of the pension beneficiaries. Proponents of social in-
vesting seeking to escape the force of that precedent have been tempted to
juxtapose a misreading of the 1978 case, Withers v. Teachers' Retirement
System.** In the Withers case, retirees WhO were beneficiaries of the New
York City schoolteachers’ pension fund. Teachers’ Retirement System
(TRS), challenged the decision of the TRS trustees to purchase $860 million
of New York City bonds as part of the plan that prevented the city from
going bankrupt in late 1975. Like most public employee pension funds.
TRS had not been fully funded. The main asset of TRS was the city’s
contractual liability to pay benefits out of future tax revenues calculated on
past sendee. City payments to TRS in the 1974 fiscal year constituted sixty-
two percent of TRS's total income (as opposed to nine percent derived from
employee contributions and twenty-nine percent from investment income).
The TRS trustees testified that although the legal situation was far from
certain, their best guess was that in the event of city bankruptcy essential
city services and past city bond debt would have priority over payments to

f,)James D. Hutchinson & Charles G. Cole. Legal Standards Governing Investment of
Pension Assets for Social and Political Goals, 128 University of Pennsylvania Law Review
1340 (1980). Ravikoff and Curzan cite the Hutchinson and Cole article as it appeared in
Employee Benefit Research Institute, Should Pension Assets Be Managed for Social/Political
Purposes? (D. Salisbury, ed.) (Washington, D.C.. 1980). Sec Ravikoff & Curzan, supra note
44, at 531 n. 49. 1cite the revised version of the Hutchinson and Cole article that appeared
subsequently in the University of Pennsylvania Law Review, supra.

5lHutchinson & Cole, supra note 50, at 1370 & 1271 n. 151. The only reason that ERISA is
less than explicit in de'ining "benefits" as a strictly economic term is that no other usage even
occurred to the draftsmen. In the Congressional findings that constitute the preamble to the
statute the term “benefits" is repeatedly used in the conventional and strictly economic sense.
"Congress finds . . . that despite the enormous growth in [pension and other) plans many
employees with long years of employment arc losing anticipated retirement benefits owing to
the lack of vesting provisions in such plans; that owing to the inadequacy of current minimum
standards, the soundness and stability of plans with respect to adequatefunds to pay promised
benefits may be endangered; that owing to the termination of plans before requisitefunds have
been accumulated, employees and the beneficiaries have been deprived of anticipated benefits

" ERISA sec. 2(a), 29 U.S.C. sec. 1001 (a)(eittphasis added).
“ Hutchinson & Cole, supra note 50. at 1371.
“ Restatement, supra note 33, at sec. 164(a).
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TRS and hence that payments to TRS would cease. In making the loan to the
city, the TRS trustees acted in concert with four other municipal-employce
pension funds, which agreed to purchase S2.5 billion in city obligations
over a two-and-one half-year period.

The court upheld the trustees' action, even though the bonds bore such a
high risk of default that they would not have satisfied the normal standards
of prudent investing (the purchase was also excessive in amount and would
have been in breach of the duty to diversify). Ravikoffand Curzan interpret
the court’s rationale as follows:

Withers may represent an interpretation of the prudent man rule that is quite different
from that set forth in Blankenship. Blankenship espouses the traditional conception of
the rule: a trustee may not select an investment that fosters nontiaditional objectives at
the expense of adequate rate of return and corpus safety. In contrast. Withers appears to
permit a fiduciary to compromise these traditional objectives in favor of the other
goals—at least lo some extent. 'Hie court upheld the trustees' investment only because
the investment gave mach-necdcd aid to the fund’s principal contributor and helped to
preserve the jobs of funds participants. That is. the investment was prudent in this case
because it provided "other benefits."'4

In truth, what the Withers couit did was to point to the host of special
factors that made the TRS purchase justifiable under the traditional wealth-
maximizing standards of trust-invcstment law. The court found that the
trustee's "majorconcern™ was “protecting what was, according to the infor-
mation available to them, the major and indispensiblc source of TRS’s
funding—the City of New York." and that the trustees "went to great
lengths to satisfy themselves of the absence of any reasonable possibility
that the City would be able to obtain the needed money from other
sources.”35 The trustees used the bond purchase to precipitate federal gov-
ernment financing for New York City, thereby creating forTRS's benefici-
aries the prospect of reaching the federal treasury to satisfy the City’s
liability to TRS. They "obtained a provision conditioning the pension
fund’s investment in the City bonds on the enactment of federal legislation”
providing for interim financing for the City.56 Indeed, since the trustees’
$860 million investment was about what the City would have had to pay
TRS over the two-and-a-half year period in question, TRS “could be no
worse off under the plan than it would be in bankruptcy without City
funds.”57 The court in Withersendorsed the Blankenship case, and declared
that “neither the protection ofthejobs ofthe City's teachers nor the general
public welfare werefactors which motivated the trustees in their investment
decision. The extension of aid to the City was simply a means—the only
means, in their assessment—to the legitimate end of preventing the exhaus-

wRavikoff & Curzan, supra note 44. at 523.

"Withers v. Teachers' Retirement Svstcni. 447 P. Supp. 1248, 1252 (S.D.N.Y. 1978),
affd. mem. 595 F. 2d 1210 (2d Cir. 1979).

"447 F. Supp. at 1253.

57447 F. Supp. at 1253.
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tion of the assets of the TRS in the interest of all the beneficiaries.”58 The
tmstees found favor with the court for their effort to protect their greatest
asset, which was the liability of the City to pay off its obligations to TRS
over future decades.

The Duly ofPrudent Investing. Another obligation that trust law imposes
on fiduciaries is the duty of care known as the prudent-man or prudent-
invcstor rule. The case law is now effectively codified for pension law in
ERISA.59 The Restatement of Trusts words the rule thusly: "In making
investments of trust funds the trustee is under a duty to the beneficiary . . .
to make such investments and only such investments as a prudent man
would make of his own property having in view the preservation of the
estate and the amount and regularity of the income to be derived . . . ,"fj0

For historical reasons that are widely understood, trust law has placed
greater emphasis on risk-avoidance than the modem theory of finance
docs/’1 but risk and return, however, weighted, arc factors exclusively
related to the investor’s financial well-being. The highly risk-averse inves-
tor of traditional trust law accepts a lower return for a lower risk. He does
not accept a lower return for some other, nonfinancial purpose. The duty of
prudent investing therefore reinforces the duty of loyalty in forbidding the
trustee to invest for any object other than the highest return consistent with
the preferred level of portfolio risk/0

In 1980, the then chief ERISA administrator, lan D. Lanoff of the
Department of Labor, rejected the suggestion that social investing was not
subject to ERISA's rules of prudence and loyalty. He said that ERISA
requires that the fiduciary’s “overall investment strategy ... be designed to
protect the retirement income of the plan’s participants,” and that both the
duty of loyalty and the prudent investor rule would be violated if a fiduciary
were to make an "investment decision based on other objectives, such as to
promote the job security of a class of current or future participants."63
Social factors may be brought in only if it is costless to do so. Similarly, the
Labor Department approved a 1979 Chrysler/UAW agreement endorsing
some social investing of pension-fund assets on the understanding that the
investments in question would be “economically competitive with other
investment opportunities which may not contain similar socially beneficial
features.”’64 (As previously explained, the field for costless substitutions is
largely limited to the economically futile forms of social investing.)

55447 F. Supp. at 1256 (emphasis added).

*"ERISA sec. 404(a)(1)(B), 29 U.S.C. sec. 1104(a)(1)(B).

“’Restatement, supra note 33, at sec. 227.

6lSee Langbein & Posner, supra note 32, at 3-6.

fi2A similar rationale underlies the trustee’s familiar duty to invest promptly, in order to
make trust funds productive. See Restatement, supra note 33. at sec. 181. Comment c.

"’lan Lanoff, The Social Investment of Private Pension Plan Assets: May it Be Done
Lawfully Under ERISA?. 31 Labor Law Journal 387, 389 (1980).

wld. at 392.
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The attorney general of Oregon issued a formal opinion in 1978 applying
the state's statutory prudent-investor rule to the question whether invest-
ment managers for the state university endowment funds could "take politi-
cal and moral considerations into account in making investment decisions."
He ruled that “(i)t is inappropriate and irrelevant for the investment manag-
ers to consider any factors other than the probable safety of. and the prob-
able income from, the investments required by the statute."05

The proponents of social investing have never reconciled the sacrifice of
beneficiaries' financial advantage with the prudent-investor rule. Ravikoff
and Curzan try to avoid the common-law rule b> rewording it to suit their
purpose. After quoting the Restatement version,05 they purport to summa-
rize it in a form which changes itradically, and which they thereaftertreat as
a statement of the law. The objects of the prudent-investor rule, they say.
are "preservation of the trust corpus and attainment of an adequate re-
turn.”07 The term "adequate" is their own invention, and in thus implying a
standard less than “optimal™ or “maximum™" it is wholly without authority.
The authors later endorse a movement from “adequate” to “moderate or
even no return,”08 still in the name of prudence. It is a revealing commen-
tary on the weakness of the legal case for social investing that its proponents
are driven to such transparent manipulation of the legal rules that oppose
them.

ERISA's No-Waiver Rale Applied to Social Investinf> A general rule of
trust-investment law. known as the authorization doctrine, permits the
settlor to impose on the trust whatever investment policy he sees fit.07The
settlor can waive otherwise applicable rules and authorize the trustee to
engage in acts of self-dealing or imprudent investment. One of ERISA’s
innovations was the prohibition against “any provision . . . which purports
to relieve a fiduciary from responsibility or liability.”70 Therefore, as
Hutchinson and Cole observe, “the (pension] plan documents cannot autho-
rize a policy of social investment that would otherwise be impermissible
under the fiduciary standards of the Act."7L This rule against exculpation
clauses eliminated the authorization doctrine from pension trusts.

Consequently, a pension trust cannot be drafted to permit a social invcst-

"e'38 Op. Or. Ally. Gun. No. 7616, at 2 (May 2, 1978), litigated in Associated Students of
the University of Oregon v. Hunt, No. 78-7503 (Lane County Cir. Ct., filed Nov. 22, 1978).

“ Restatement, supra note 33, at sec. 227, quoted in Ravikoff & Curzan. supra note 44, at
520.

"Ravikoff & Curzan. supra note 44, at 520.

6Sld. at 528.

"Restatement, supra note 33, at sec. 164(a).

ThERISA sec. 410(a), 29 U.S.C. sec. 1110(a). See also ERISA sec. 404(a)(1)(D), 29
U.S.C. sec. 1104(a)(1)(D).

7IHutchinson & Cole, supra note 50, at 1372, 1373-75.
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ing strategy that would violate the duties of loyalty or prudent investment.
This result is quite consistent with the economic analysis of pension savings
(discussed in Part Il, supra, under the subheading "Contributory or Not").
Because both employer-paid and employee-paid contributions are best un-
derstood as deferred wages, they derive from the employee’s compensation
packet. Since the employee is in this important sense the "settlor” of his own
pension-trust account, there is good reason to prevent plan sponsors (wheth-
erunion oremployer! from using the authorization doctrine to impose social
investing upon him.

Since, however, the employee rather than the plan sponsor is the settlor-
equivalent person, the opposite question arises: Might a pension plan be
lawful ifitcontained a social-investing option that the individual participant
could elect or decline? For example, the plan might offer two funds, one
that ignored social-investing causes and another that adhered to some politi-
cal strategy such as excluding the securities of nonunion firms. The employ-
ee could elect between the two funds.

It might be possible to bring a social-investing option of this sort within
the so-called ratification doctrine of the common law of trusts. Unless a
beneficiary is deceived or acts under an incapacity, trust law allows him to
ratify investment practices that would otherwise be in breach of the trust
instrument or of the common law.72 The idea is that if the beneficiary is
entitled to receive and waste the trust fund, he is equally entitled to allow the
fund to be wasted while still in the hands of the trustee. But it is just there
that pension trusts part company from ordinary trusts, on account of the
protective policy of pension law. The pension beneficiary is not allowed to
reach pension assets on whatever terms please him. For example, we have
seen that ERISA’s mandatory spendthrift rule prevents the pension benefi-
ciary from consuming his pension account before retirement.73 Further, the
Internal Revenue Code now conditions the pension tax concessions on the
requirement that retirement benefits be made available in the form of an
annuity,71lin order to protect the retiree from improvident consumption that
could exhaust his pension benefits during his lifetime.

Accordingly, it seems unlikely that a genuinely costly social investing
scheme could pass muster even as a beneficiary-elected option. For the
same reason we do not allow a current worker to spend his pension account
on a sports car, we should not allow him to spend it on contributions to
pclitical or social campaigns (which is what he is doing when he accepts a
below-market return in his pension savings). On he other hand, this ration-

T*Restatcmcent, supra note 33, at see. 216(1).
7,Supra text at note 10 and note 10.
741.R.C. sec. 401(a)(ll) (as amended by the Retirement Equity Act of 1984).
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ale seems not to extend to social investing schemes of the merely futile sort,
such as in-state GNMASs. Even for these investments, however, the plan
sponsor should be obliged to disclose to plan participants that the price of
costlessness is futility; and the sponsor should be obliged to arrange for
confidentiality respecting the portfolio election of each participant, in order
to protect participants from union or other pressures.

This discussion of a social investing option presupposes a defined contri-
bution plan, with individual accounts whose investment risk is borne by
each plan participant. In a pure defined benefit plan, where investment risk
is shifted to the employer as plan sponsor, ihere is less reason in law to
prevent the employer from assuming the increased costs of a social-invest-
ing strategy that entails below-market yields. The employer, however, has
good reason to resist such efforts to induce him to increase his pension costs
and liabilities. For just that reason, most of the social-investing pressures
have not been directed at single-employer defined benefit plans, but rather
at union-dominated multi-employer plans, state-and-local plans, and multi-
employer defined contribution plans such as the college teachers” TIAA-
CREF.

Even within the realm of the defined benefit plan, the plan sponsor does
not bear the whole of the investment risk. Under the federal insurance
scheme enacted as Title IV of ERISA, a federal agency called the Pension
Benefit Guaranty Corporation (PBGC) bears the ultimate responsibility for
paying most of the pension benefits promised under a defined benefit plan,
in the event that the plan should default.75 PBGC thus has an interest in
preventing plan sponsors from engaging in improvident investment prac-
tices that might require PBGC to have to honor the sponsor’s defaulted
promises. Furthermore, PBGC insurance does not protect plan participants
wholly, because there are statutory ceilings on the amount of the benefits
covered.76 Since, therefore, the plan participant would remain at risk for the
portion of adefaulted plan not insured by PBGC, the protective policies that
indicate that the participant should not have the power to acquiesce in a
social-investing option under a defined contribution plan pertain as well in
an attenuated fashion to a defined benefit plan.

Corporate Social Responsibility. Proponents of social investing some-
times think they can find solace in the authorities that allow a corporation to
engage in charitable giving or other "socially responsible” endeavors at the
expense of its shareholders. Indeed, this analogy misled the distinguished

75ERISA sees. 4001 et. seq., 29 U.S.C. sec. 1301 et. seq.
76ERISA sec. 4022(b)(3)(B), 29 U.S.C. sec. 1322(b)(3)(B).
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trust writer, Austin Seott, who, shortly before his death endorsed social
investing of trust funds.77

The legal analysis that has been applied in the corporation cases, is, in
fact, directly contrary to that which would be needed to sustain social
investing of trust funds. The rationale that has protected corporate directors
from liability when shareholders have brought suit complaining of seeming
corporate altruism is that the directors were in fact pursuing the longer-
range self-interest of the firm and hence that their conduct has been wealth-
maximizing.7K

Constitutional Objections. There are serious doubts about the constitu-
tionality of the two types of social-investing measures that crop up in state
legislation directed at state and local pension funds. As regards the legisla-
tion directed against South Africa (or any other foreign power), | have
previously mentioned the doctrine of constitutional preemption,79designed
to preserve the federal monopoly of authority in foreign relations, which
was expansively reaffirmed by the Supreme Court in the 1968 case of
Zschernig v. Miller.60

There is also a long constitutional tradition inimical to protectionist state
legislation. A main purpose of the commerce clause of the federal constitu-
tion was to create national markets. Forexample, the Supreme Court held in
a famous case that New York could not by statute prevent price competition
in New York from cheaper Vermont milk.81 State legislation attempting to
create perfcrences for in-state securities should be no more justifiable under

T7Scott writes:
Trustees in deciding whether to invest in, or to retain, the securities of a corporation
may properly consider the social performance of the corporation. They may decline to
invest in, or to retain, the securities of corporation whose activities ot some of them arc
contrary ic, fundamental and generally accepted ethical principles. They may consider
such matters as pollution, race discrimination, fair employment and consumer respon-
sibility . ... Of course they may well believe that a corporation which has a proper
sense of social obligation is more likely to be successful in the long run than those
which arc bent on obtaining the maximum amount of profits. [Scott is here reciting the
social-bargain fallacy, refuted above in Part V of the present essay.) But even if this
were not so, the investor, though a trustee of funds for others, isentitled to consider the
welfare of the community, and refrain from allowing the use of the funds in a manner
detrimental to society.
3 A. Scott, supra note 38, at sec. 227.17 (Supp. 1980). Scott makes no effort to reconcile his
support for social investing with the trustee's duties of loyally and prudence that lie canvassed
so extensively in the body of the treatise. 2 id. at sec. 170-170.25 (loyally): 3 id. secs. 227-
227.16 (prudent investing). He ignores the ERISA rules, discussed above, that contradict his
position. Scott cites some of the literature on corporate social responsibility but does not
disclose that the legal analysis that has been applied in the corporation cases is the opposite of
the rule he is supporting for the law of trusts.
7“Scc,e.g., Shlensky v. Wrigley, 95 Il1. App. 2d 173, 180-81,237 N.E.2d776.780(1968)
T7Supra text at note 27.
“’389 U.S. 429 (1968).
"'Baldwin v. G.A.F. Seelig, 294 U.S. 511 (1935).
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the commerce clause than legislation preferring in-state enterprises. The
privileges-and-immunities clause of the constitution has also been interpret-
ed to forbid protectionist legislation aimed at out-of-staters.K

VIlI. UNIVERSITY ENDOWMENTS

I have thus far considered the social-investing question only in context of
the pension fund. The analysis changes when we move from pension trusts
to charitable trusts (or to charitable corporations, which for present pur-
poses are indistinguishable from charitable trusts).83 This is an area of
considerable consequence for university trustees; they are currently being
pressured to apply social criteria to the investment of their endowment
funds, and some boards of trustees have succumbed.

The distinguishing juridical feature of the charitable trust is the absence
of conventional beneficiaries. A private trust (including the pension trust)
must identify by name or by class the persons who arc to receive the trust
property, but acharitable trust is void if it is found to serve individual rather
than community benefit.81The charitable trust occupies a legally privileged
position: it is not subject to the rule against perpetuities; the attorney general
or other public officer may enforce it; the cy pres doctrine protects it against
ordinary rules of defeasance; and it enjoys a variety of tax and procedural
advantages pursuant to statutes that follow the common law criteria for
defining charitable trusts.85 The law conditions the grant of these privileges
on the requirement of indcfiniteness of beneficiaries. A charitable trust will
fail if “the persons who are to benefit are not of a sufficiently large or
indefinite class so that the community is interested in the enforcement of the
trust." 86

In place of the definite beneficiaries of private trust law, the law of
charitable trusts substitutes the standard of community benefit defined by a
circumscribed set of charitable purposes: the reliefof poverty; the advance-
ment of religion; the advancement of education and of health (including
research); and the promotion of governmental, municipal, and other pur-
poses beneficial to the community.87 At the border of each of these catego-

KSce, e.g.. Hicklin v. Orbcck, 437 U.S. 518 (1978).

KSce generally 4 A. Scolt, supra note 38, at sec. 348.1.

IUA recent Pennsylvania decision dealing with the claim of the Fraternal Order of Police to
be a charitable organization concluded that the group "is essentially a labor organization
existing solely for the benclit of its own membership,” and those that “its benefits aic not
applied for the advantage of an indefinite number of persons as would be the case if the public
were to benefit." Commonwealth v. Frantz Advertising, Inc., 23 Pa. Commw. Ct. 526, 533-
34, 353 A.2d. 492, 496-97 (1976). For a good general background on such cases, see 4. A.
Scott, supra note 38, at sec. 375.2.

HSce Restatement, supra note 33, at sees. 365 (unlimited duration), 391 (public enforce-
ment), 395 (cy pres).

HAd. at sec. 375.

HAd. at sec. 368.
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ties there can be serious questions about whether particular schemes
qualify, but the typical university charter declares purposes that fall unam-
biguously within the category of education and research (.and often within
that of health as well).

In analyzing social investing by private and pension trusts, we saw that
the trustee's obligation to invest for the maximum financial well-being of
the tmst beneficiaries derives from the trustee’s duties of loyalty and pru-
dent investing; but since, by definition, the charitable trustee does not owe
such duties to particular private beneficiaries, the question arises whether
there are any legal impediments to social investing of university endowment
funds. There are several:

Charier. University charters are often granted by special legislative act,
both for state schools and private universities. A university may also be
chartered under the general nonprofit corporation statute of the jurisdiction,
In principle, an authorizing instrument under the common law of trusts
would also suffice. Regardless of the form, a university’s charter is usually
restrictive; it dedicates the institution to educational and related purposes.

A variety of the causes espoused in the name of social investing are not
within the purposes of such charters— for example, expressing disapproval
ofselected foreign governments, or supporting certain labor union organiz-
ing campaigns. For university trustees to spend university funds on such
causes directly would be ultra vires and put the trustees in breach of their
(idiciary duty to the institution.88 Were the trustees to pursue the same end
by engaging in social investing of the university's endowment funds, they
would simply be attempting to do indirectly what they may not do directly.

Under conventional charitable trust law, the state attorney general has
standing to sue to prevent such misuses of university endowment funds.
Because he is a political officer, and there will often be more votes to gain
from supporting than from opposing the groups that advocate social invest-
ing. his intervention might not always be a serious prospect. But the attor-
ney general probably docs not have a monopoly of standing in such cases;
other persons who have a significant economic interest in the fate of the
endowment— for example, professors and students— probably may sue.89

Noncharitable Purposes. Ifa particular charter is too restrictive to permit
a particular scheme of social investing, the proponents of the scheme may
reply that the institution ought to get its charter amended. When the charter
originates in special state legislation, the legislature can authorize virtually
any use of institutional funds (at least as regards the state law of charitable
purposes, although not the federal tax consequences). When the charter is

""See id. at sec. 379.

""In Coffee v. William Marsh Rice Univ., 403 S.W. 2d 340 (Tex. 1966), two opposing
groups of alumni were held lo have standing to intervene in a lawsuit in which the trustees of
Rice University were seeking the application of the cy pres doctrine in order to eliminate
racially restrictive provisions from the trust instrument that had created the school.
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nonslatutory and subject to the common law of charitable trusts, valid
charter amendments will be impossible for many social investing schemes.
The law of charitable trusts denies private autonomy over the definition of
what purposes qualify as charitable. The standard of community benefit
does not vary with the tastes of universities or their founders, trustees, and
donors.

Some of the schemes favored by proponents of social investing are
incompatible with these legal standards, In England, a trust for the purpose
ofchanging existing law is not charitable.90 Although this rule generally has
not been followed in American law, our law does attempt to distinguish
between “social” purposes, which are permissible, and “political" pur-
poses, which are not.91 Trusts to promote socialist political and educational
activity have been held not charitable;92 a similar fate befell a bequest to
create an educational and information center for the Republican women of
Pennsylvania.93 A Scottish case held that a trust to support resistance to
strikebreaking and lockouts was political and hence void,94 and a New
Zealand case ruled similarly against a trust for the League of Nations.05
University trustees faced with pressures to adapt their portfolios to the
requirements of union organizing campaigns, or some group’s foreign-
policy views, must beware the force of such precedents. The price of
yielding to social-investing demands may be litigation costs and potential
liability for breach of fiduciary duty.

Costs. From a practical standpoint, university trustees arc obliged to give
full weight to the savings in administrative costs that result when the
institution is spared the needless portfolio reviews and difficult investment
decisions that arc involved in social investing, especially in view of the
absence of a. reement on the social principles to be pursued.

Donors. Past donors—more likely their heirs or successors— may claim
(hat since social investing constitutes a diversion from the educational
purposes for which the funds were given, it breaches an implied or express
condition and ought to trigger defeasance of the funds in favor of the donor.
In Illinois, legislation in force since 1874 denies to universities the “power
to divert any gift . . . from the specific purpose designed by the donor."9
Donors would have a strong argument against applying the cy pres doctrine
in order to prevent defeasance, since cy pres applies only when it “becomes
impossible or impracticable or illegal to carry out the original charitable

“"National Anti-Vivisection Soc’y. v. Inland Revenue Comntrs., [1948] A.C. 31.

m"4 A. Scott, supra note 38, at see. 374.6.

“eSec id.

“’Dcichclmann Estate, 21 Pa. D. & C.2d 65 (1959).

"m'Trustees for the Roll of Voluntary Workers v. Conimrs. of Inland Revenue. 11942] Sess.
Cas. 47.

"wn re Wilkinson, 11941] N.Z.L.R. 1065.

“111 Rev. Stat. 1971, ch. 144, sec. I.
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purpose."y? Thus, trustees who yield to pressures to divert endowment
funds from education to other causes are exposing their endowments to the
restitutionary claims of donors and heirs.

VIIl. CONCLUSION

In emphasizing the legal risks that pension trustees and university and
other charitable trustees incur in pursuing social investing, 1do not suggest
that the law requires social grievances to go without remedy. The law of
trusts has been constructed on the quite intelligent premise that the grand
social issues of the day should be resolved in those institutions whose
procedures and powers arc appropriate to them. The political and legislative
process of the modern democratic state is well adapted to dealing with
pressures for social change. Pension trusts have been designed to provide
retirement security, and charitable trusts have been designed to serve spe-
cialized purposes—in education, healing, the arts, research, and so forth. A -
TKKud_O|I*lrustec.s-hc4diol-AvefHtuite<l-to-bc--a-foniiTrib T~ the-rcsolutioirof’
eomple.VMKiaLissucs-largely unreluied io its-work. There isevery’reason to-
-think-that4rusu;eyvvfin.'ii'TTsrrvedhexause of social chance bA'-remittina-the-

lie—fairly"~tcsted-nnd‘_dcttTirrir-and'-if-foiind_mertU4rious,—effectively
implemented.

"Restatement, supra note 33. at sec. 399.
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DIVERGENT INVESTING OF PENSION
FUNDS AND UNIVERSITY
ENDOWMENTS: KEY POINTS ABOUT
THE PRAGMATICS, AND TWO
CURRENT CASE STUDIES

by
ROY A. SCHOTLAND

Gary Trudeau made it clear. That cartoonist and ex officio philosopher
wrote about a football team's pension fund diverted to meet the needs of
Lava-Lava Lenny, the “Polynesian Panzer" who was the whole right side of
the team’s line. Lenny had an insatiable need for pineapples, so the pension
fund was used to buy pineapples. Trudeau asks "But how could you use the
pension fund for that?” and his answer captures perfectly the approach of
advocates of the countless forms of "social investing": "But the fund was
just sitting there." As of course it must sit and grow if it will serve its own
major social goal, protecting retirement security.

| agree with John Langbcin’s elegantly reasoned approach, although my
view of Social Security is far more positive than his and my concern about
the private pension system’s limitations is greater than his. Still, one must
concur with his point that the economic soundness of private pension plans
is becoming ever more important. Four major points warrant focus. | con-
centrate at the outset on pension funds, involving S1.277 trillion in assets.1
and later deal with other institutional investors like endowments, which
involve under $30 billion, and foundations involving about S47 billion.2

I. CONTEXT
First, let's not use a label that loads the dice: analysis suffers from the
outset if the label "social” or "socially responsible" investing is accepted,
since few minds will be open to any plea for the anti-social or irresponsible,
and hardly any more will think "let the market decide" a sufficient answer.
But further, the “social” label is over-broad. Everyone agrees that investing

‘As of September 30, 1984, private pension assets totalled S934.6 billion, and slate and
local pension assets were S341.6 billion. Federal Reserve Hoard, Flow of Funds, Quarterly
Levels (November 1984).

"The endowment ligure isbasedonNat’l. Ass’n. College and Univ. Business Officers, 1983
Comparative Performance Study (1984), p. I; the foundation ligure is based on Foundation
Center, Nat’l. Data Book. p. xi (1984). Those two categories together are only just over 5% of
pension assets, for all the public awareness of, say, the Ford Foundation or the Harvard and
Texas endowments.
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for retirement security is itself a socially responsible goal. More accurate
labels would be “alternative" or "divergent” investing, since the proposal is
to tap pension assets for goals other than retirement security.

W hatever the label, surely it sounds attractive to invest both to protect
retirement security and also to promote such other goals as equal employ-
ment opportunity or environmental quality, or local jobs or housing—or to
avoid investments in lirms engaged in social evils.3 If “Investment X X” has
as high a return and low a risk as other clearly appropriate investments, but
XX also promotes common concerns of the pension fund’s beneficiaries,
then the only investment manager who wouldn’t buy XX for that fund
would be a misanthrope, hating both his clients and his own firm’s future.
Obviously, XX has more bang for the buck.

But we cannot stop with how these proposals sound, and we know how
artificial is “all other things being equal.” The considerable controversy
over “social” or divergent investing is more than a fuss ever labels or
ideology.

Second, the reality behind the rhetoric: The only real issue in divergent
investing is whether non-financial considerations should be taken so far as
to justify lower investment returns or uncompensated higher risk or lower
liquidity. A proposed divergence from the pension funds’ traditional exclu-
sive goal to protect retirement security may involve a financial sacrifice, a
hidden subsidy to pursue nonretircmcnt goals. Or, the proposal may be
merely that financial considerations need not be the only ones, that others
may be taken into account so long as prudent financial criteria are not
compromised. That crucial distinction means that a proposal— whether to
favor one category of investments or to avoid another— must be evaluated
on the facts, the specific terms of what impact it will have on the fund’s
investment earnings. The critical first step in dealing with any proposed
divergent investment is Sergeant Friday's: get the facts. The facts may not
end the matter, but neither rhetoric nor even reasoning are meaningful
unless first the facts arc out in the open. Which facts, is made clear in the
two examples treated fully below.

Third, why is it so important to protect the funds' investment earnings?
For any institution, this question boils down to “why is it important to carry
out the purpose of the institution?" For pension funds, assuring retirement
security means being able to honor the pension promise. Gary Trudeau
understands that the fund is not “just sitting there.” In all the advocacy of
divergent investing, nothing is so loud and clear as the emphasis on how
huge are the pension assets— indeed, that fact is almost always the very

éMuch current attention, and this paper, focuses on divestment of holdings in firms involved
in South Africa. But some institutional investors have long avoided such "social evil" indus-
tries as alcohol and tobacco. The Commissioners of the Church of England, forexample, avoid
stocks of breweries, newspapers and similar social evils.
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opening point.'1But somehow the advocates are Cyclopean, they use one
eye and see only the assets, utterly ignoring the liabilities those assets and
their earnings must meet. In fact, the assets are small compared to the legal
liabilities. State and local funds, with assets now over S340 billion, have
projected unfunded liabilities of about 135% of assets, according to the
most reliable and latest study available.5 (An unfunded liability is by no
means bad in itself, any more than it is bad for a homeowner to owe on a
mortgage. Just as with a mortgage, the question is whether the amount owed
is appropriate relative to the ability to pay that debt as it gradually comes
due. To evaluate whether an unfunded pension liability is at an appropriate
level or is instead a “ticking time bomb,” one examines (putting it simply
but sufficiently) the level and trend of the annual pension expense as a
percent of payroll, and the level and trend of the ratio of assets to liabilities.)
Private funds, with assets over S930 billion, have recently been thought to
have assets greater than their liabilities; but that is only because of a new,
misleading accounting treatment forced on the profession and the industry.6
For example. General Electric— commcndably disclosing more data than

J“A great body of money surrounded by people who know exactly what they want." Dwight
MacDonald's description in the New Yorker of the Ford Foundation, a microscopic fund
compared to the ones described here; see n. 2 supra.

*Arnold. The Financial Status of State and Local Public Employee Pension Funds: Theory
and Evidence (unpublished Harvard Ph.D. dissertation, 1082, using 1978 data); for its Find-
ings, sec Kotlikoffand Smith, Pensions in the American Economy (N.B.E.R. 1983), Sections
7.7-7.10.

In the past few years, state and locul retirement systems overall have probably strengthened
their funding thanks to a combination of increased official awareness of the necessity of doing
so, and relatively strong securities markets. On the other hand, in the 1981-2 recession several
major States cut back on their funding, and many States’ local systems arc an increasingly
acute problem, as highlighted by recent official studies in Missouri and Pennsylvania.

The 135% ligure is for state-administered funds, the great bulk of all state and local assets;
coincidentally, their unfunded liabilities are also about 135% of all outstanding long-term state
debt. The 20 cities with the largest pension fund of theirown had unfunded projected liabilities
of 106 percent of their fund assets, or just half again of their own long-term debt; and a large
sample of other localities with at least one plan of 500 or more participants, showed their
unfunded projected liability to be I<I5percent of their pension assets or almost two-thirds again
of their own long-term debt. Ibid.

"““Misleading" is strong language in (his context, but is the word used by AT&T in its annual
report; (sec 1982 Report at p.38). The word Ills. The Financial Accounting Standards Board,
over strenuous opposition of seven of the "Big Eight” accounting firms as well as the actuarial
profession and the corporations themselves, has worsened the disclosure of pension data and
has pending proposals that will do further harm. There is no question that eventually reality will
break through, but meanwhile all that wc have readily available is materially erroneous
information—wrong by mandated commission as well as improperly allowed omissions. In
addition to the ways such data make it harder to implement actuarially sound funding policy,
they also confuse or mislead both securities analysis and the formation of public policy. They
do so generally by conveying a misleadingly sanguine sense of funds’ strength to meet
liabilities. They also do so specifically with respect to “social investing" in two ways: 1)
Reducing the apparent degree of need to meet liabilities only promotes the illusion that at least
some of the pension assets are indeed "just sitting there." 2) Moving the pension assets to the
balance sheet only strengthens the argument (hat these arc not sums dedicated to a special
purpose but arc part of the corporate (or local government) assets and so available lo serve
general purposes.
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required by the unsound current standards—reports that its pension liabili-
ties for 1983 are S2.575 billion larger than appears front the mandated
disclosure.7 As GE reveals, the figures it actually uses in operation reveal an
unfunded liability of $899,000,000, in contrast to the artificial figure GE is
required to concoct and disclose—a supposed surplus of $2,233 billion of
assets over liabilities.8

Many people understandably suffer glazed vision and blurred hearing if
an aspect of "accounting” comes up, but this one is simple: pension fund
assets are notjust sitting there, they and the income they earn are essential to
pay promised retirement benefits. If earnings arc insufficient, more money
must be put into the fund or else the promise is dishonored. Even if the
promise is honored, in inflationary times this promise is diluted, perhaps
severely, if the promised nominal benefits are not improved during retire-
ment. In fact, mostemployers (at least large ones) have made such imp.ove-
ments, which obviously depend (at least in part) on the success of the fund's
investment earnings. Among public funds, post-retirement increases are
explicitly tied to investment results by 5% of funds.9

How much do the investment earnings matter? As Ohio State Teachers
Retirement System points out, 1% more investment return—say, 9% in-
stead of 8% — means 10-15% more benefits, or a related improvement in a
pension fund's actuarial soundness or decrease in taxpayer burden or, of
course, some of each.

For the Washington D.C. Retirement Fund’s $438,000,000 at end-1983,
the difference between a 7% and an 8% return over the next 20 years comes
out to 5433.000,000; the difference between a 10% and an 11% return is
5747,000,000.

Five years ago, investment income was 34% of total receipts for state and
local funds; by 1981-2 it had risen to 39% and in 1983-4, it went over 45%.
In many systems itisover 50%. This is good news: more investment income
equals less battle of the budget— both pension participants and taxpayers.
gain. But it is important news: how well the assets are managed matters
more than ever, not only in absolute dollars— S23 billion in 1983-4 invcst-

7Tlie mandatorily disclosed liability of S8.496 billion is only I()r'c of the voluntarily dis-
closed liability, SI 1.071 billion. GE Annual Report for 1983, p. 40.

"Even sophisticated treatments unaccountably accept the misleading figures as if they reflect
reality. Contrast Business Week’s Pension Scoreboard: A Controversial Glow of Health, Sept.
17, 1984, 153-160 with Pension Scoreboard: Improvement is Illusory, Sept. 14, 1981, 114-
118. See alsoOppcnheimcer& Co., The S&P400—Pension Assets and Liabilities 11, June 29,
1984 (“many companies have . . . overfunded pension funds").

9Bankers Trust Co., Study of Public Employee Retirement Systems (1984), p. 44.
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men! income compared to $9 billion five years earlier.10 It matters more
also as a proportion of the total income needed each year to keep the funds
sound and so protect retirement security.

Fourth, remember Mencken's maxim: The idea that pension investments
can be “redirected" and so help solve social problems other than retirement
security, is aclassic example of H.L. Mencken’s rule that “For every' human
problem, there’s an answer that’s clear, simple, and wrong."

It is challenge enough to manage pension assets to maximize investment
returns (at prudent levels of risk) so as to promote retirement security. But
contrast that challenge with managing those assets to promote othergoals.1l
Consider the difficulties of implementing the impulse toward divergent
goals.

II. THE DIFFICULTIES OF DIVERGENT INVESTING

Hurdle I: Wliat goals? Everyone involved with a pension fund agrees on
at least one goal: protect retirement security. But if other goals are added,
which? Consider goals actually proposed, mainly for state and local funds:

l.In-statc investing—
al generally; or
b| mortgages (or other investment in housing)—
11 generally, and/or
?.] for public employees, and/or
3] for senior citizens, and/or
4] for low- and/or mcdium-income people, and/or
51 rental housing, and/or
6] cooperative housing, and/or
vii] rural housing, and/or
viii| neighborhood redevelopment;

10Thc Washington, D.C. projections arc from the testimony of David Eager, director of
Mcideinger Asset Planning Services, consultant to the D.C. Retirement Board, before House
Committee on D.C.. Hearings on South African Investment, 98th Cong. 2d Scss. (Jan. 31,
1984). at 130, 141-2.

The data on total receipts and investment income for state and local funds arc derived from
U.S. Dept, of Commerce, Bureau of Census, Finances of Employee-Retircment Systems of
State and Local Governments, and id.. Finances of Selected Public Employee Retirement
Systems (various issues).

1"t seems to me that no one really knows how to make money, but we all know how to lose
it. Common sense and hard knocks teach all of us eventually that one cannot in expectation of
satisfactory results or in good conscience serve two masters. It’s hard enough to achieve
satisfactory results when focusing all of one’s energies on making money; it’s almost impossi-
ble when at the same time one focuses on other objectives—no matter how laudable they may
be."

From talk by ERISA Administrator Robert Monks, Dec. 7, 1984. Miami, Florida, on
"Social Investing and Social Investing [sic)."
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cj small business; and/or
d] venture capital; and/or
e] industry in rural areas.
.Energy conservation—

a] generally, and/or

b] solar.

.Environmental protection.

1
IV.Equal opportunity employment.

V.Unionization.

V1.Avoidance of alcohol, tobacco and defense industries (goals

proposed less often for pension funds than for foundations and
endowments.)

.Avoidance of firms involved with—

a] South Africa or Southern Africa;

b] military activity in Northern Ireland;

Vi

c] Iran;

d] Libya;

e] Muslim countries generally (because of their treatment of
women’s rights);

fl Communist countries.

Hurdle 2: Which priorities? The above goals are so many and so varied
that they bring to mind the child’s problem in the candy store: "W hich do |
really want?" It may come as a surprise that 12 of those goals were proposed
by a single group. GovernorJerty Brown’s Public Investment Task Force in
1981. (It’s hard to believe that the Task Force deliberately omitted Goals
111-VIIl; maybe avoiding investments in defense contractors and alcohol is
not an ethical imperative for California public funds, given that State’s
defense industry and vineyards— swords and plows.) A pending bill in New
Jersey with important support in the legislature has a similar shopping list.

In fact, the child’s quandary in the candy shop is easy compared to this
selection or ranking problem, for what is to be done when the goals conflict?
Forexample, Morgan Guaranty Bank is involved in South Africa but also is
the first bank to support black business schools, is a leading lender to
minority firms and a leading funder for redevelopment in New York ghet-
tos. Avoid or favor buying their stock? Or: Grumman, the largest manufac-
turerofsolar collectors and heaters, was involved in foreign payoffscandals
and is a major defense contractor. Or: Atlantic Richfield, fined by the EPA
for using leaded gasoline in company cars designed for unleaded only, has
been singled out by the Council on Economic Priorities as the leading oil
company in pollution control. Buy? Avoid? Punt?

Hurdle 3: Who decides? Fiduciaries have control of other people’s money
forone reason: they are believed to be capable and trustworthy to further the
purpose of the fund in question, be that purpose retirement security or
educational or charitable activity. They may or may not have any expertise
on divergent goals, their views about such goals may or may not be shared
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by many or all oreven any of the beneficiaries of the trust, and certainly they
were not made trustees to further their own social or political views. This is
a crucial distinction between such trustees, and legislators or other elected
public officials. (Many state or local teachers’, police and firefighters’
funds have some elective trustees, but obviously such persons are selected
with a single goal in mind.)

It is blatant abuse of trust for trustees selected to further a specified,
shared goal, to use their power for personal goals. And if personal goals are
pursued to the financial detriment of the trust fund, then the line fades
between this conduct and plain embezzlement.

Hurdle 4: How decide? This dichotomy between shared goals and per-
sonal goals is not meant to suggest that the only proper goal is the fund's
financial gain. Most obviously, compliance with law is required and expect-
ed: if a corporation is in sustained, flagrant violation of law, avoiding its
stock seems unobjectionable and, I believe, desirable.12But slippery slopes
are avoided by setting up specific signposts. For example, J.13. Stevens a
few years ago was found guilty not merely of repeated, on-going unfair
labor practices but even repeated contempts of court, and until its com-
mendable change of course, was the leading labor relations outlaw in the
nation. For a collectively bargained pension fund, il would be hard to take
seriously any objection to avoiding that stock. But foranv tnist, such a stock
could be avoided for several reasons. First, in the J.P. Stevens instance
there was no lack of clarity, or difficulty in determining the degree and
uniqueness of the corporate illegality, so there were no information costs or
burdens of arguing about the specific situation. Second, there was no lost
opportunity or other investment cost, since that particular investment could
easily be replaced; the case would be very different were tie corporate
culprit IBM orG E, but those firms’ being guilty of such sustained illegality
seems so unlikely that we can leave such a question until, if cv.*r, it arises.

How different the proposition that, for example, a fund should invest
only in unionized companies: such a sweeping limit would keep a fund from
holding almost any high technology stock, likely inflicting serious loss of
investment earnings. But it would be wrong to rush to a sweeping proposi-
tion against sweeping propositions. To bar all alcohol and tobacco stocks,
for example, has little or no investment implications (because of the modest
capitalization involved unlike, say. oil stocks); however, such a ban might
reflect shared views in some beneficiary groups, such as a church endow-
ment, but not in others, such as a pension fund with diverse participants. Or,
even if there is clear consensus on a divergent goal— say, a state pension
fund’s favoring investment in firms with in-state employees—one must
always determine the investment implications. For New York’s funds such
a preference would probably make no discernible difference in which secu-

I;'Thc New Jersey Investment Council Inis adopted a new standard for its S13-billion-assct
holdings: "good corporate citizenship.” Annual Report 1984, p. 11.
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ritics are held, but for North Dakota, a preference for in-state investing
would shrivel fund earnings and drive up pension costs, driving up taxes and
injuring economic development instead of aiding it. | remember one small
State’s pension investment officer's saying that the only thing worse than
not investing in-state, is investing in-state and losing.

In short, the specific facts of different proposed divergent investments
make some of them desirable, some acceptable, and some injurious or
unfair abuse of trust. If there is doubt about whether an investment is
prudent, it is unquestionably wrong to go forward, since so many clearly
prudent alternatives are available. Similarly, if there is doubt whether a
divergent goal (even one which is not injurious financially) commands the
necessary overwhelming concurrence of the beneficiaries, then itis improp-
er to pursue such a goal.

What of polling the beneficiaries about whether they want to pursue X
divergent goal? Polling has legal limits, certainly has some costs and possi-
bly large ones, and usually is unfeasible. It would be legal to follow poll
results if all beneficiaries agree, but it would be illegal to delegate to a mere
majority the trustees’ responsibility to pursue the shared interest of all
beneficiaries. Polling would be costly if the beneficiaries are numerous.
And often polling would be unfeasible because the issue is so complex or
requires just such investment understanding as to exemplify why we have
trustees in the first place. Further, even if one assumed a clear issue and an
adequately comprehending group of beneficiaries, the likelihood is that
polling secures only such low participation as to preclude any confidence
about the degree of agreement. Forexample, when South Africa divestment
(even if that were clear and understood) for the University of Oregon’s
endowment was put iu student vote there in 1977, almost 95% of the voters
supported divestment. But the total number of voters was ui der 10% of the
university’s 16,000 students, no* even counting the future students for
whose benefit such funds exist and who w'ould be affected far more by any
new investment policy than the voting students who would be gone before
the policy took hold.

Perhaps the clearest indication of the difficulty and divisiveness sur-
rounding this question of how to choose any divergent goal, is the fact that
Gov. Brown's Task Force divided 23-7 on whether to have California
public funds take even so modest a step as submitting proxy proposals upon
request of only 10,000 participants (or 10%).n

Hurdle 5: The lack of information—corporate responsibility and irre-
sponsible responses by institutional investors: Investment decisions are
made on the basis of an enormous flow of audited, comparable, continuing
data on coiporate performance. An entire profession of financial analysts
brings trained, experienced expertise to bear on such information. A few'

’Final Report (Oct. 1981) al 54, 62-3.
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nonfinancial goals present no information difficulty, for example, avoiding
alcohol or tobacco stocks (although even that is not so easy since the
developmentofcorporate conglomeration). But if a portfolio manager must
decide whether a corporation has at least 1.000 employees in the state; or
worse, whether it is engaged in "doing business in or with South Africa"
(the restriction in Massachusetts and several others places); or still worse,
whether it docs more than SX of such business (the threshold in the Oregon
Board of Higher Education resolution is $500,000) ... in all such in-
stances, the difficulties are huge. The fact that “there is no systematic
method for obtaining and evaluating information about the activities and
practices of companies in which the funds invest" is deemed one of the
prime reasons “the current decision-making framework [for divergent in-
vesting] appears inadequate.” according to one of the best studies advocat-
ing divergent investing.14 A similar study, done by an able organization for
a California state agency, also emphasized "the incomplete and preliminary
nature of much of the data available”— “a prerequisite for development ofa
coherent ethical investment policy for just these two issues [EEO and
involvement with South Africa] requires the gathering of sufficient data
upon which informed judgment can be based."15

The data gap does not mean pension fund managers cannot find out about
General Electric’s relations with EEOC, or General Motors’ relations with
OSHA. But how decide whether GE orGM is notably good, or notably bad,
without employing some standard of comparison? Without comparable
data, investment decisions on non-fmancial grounds risk being inaccurate
(and therefore unfair) as well as ineffective; Company A might look good or
bad on, say. equal employment, only as long as one doesn’t know how
others in its industry or its geographic area are performing. Producing
responsible analyses in this area is a considerable task involving substantial
costs.16

The problem of timely data is pointed up by the fact that months before
release of that able group’s report for California, listing Coca-Cola as a
“bad" investment because of its activity in South Africa without agreeing to

1JCol(man & Mct/enbaum, Investing in Ourselves (Mass. Social & Economic Opportunity
Council Tusk Force, June 1979), at 29.

’¢'Council on Economic Priorities, A Study of Investment Practices and Opportunities
(1980), at 68, 194, 159-60.

"The Council on Economic Priorities' study of political influence and lobbying by military
contractors cost $75,000; its study of nuclear power’s impact on job creation (in one locale!)
cost $292.000; its much-praised study of paper companies’ pollution practices cost $50,000
(and that was back in 1969-1970).

Although responsible "social performance" data are costly, they can be developed and
certainly | join in believing they should be. But this will occur only if groups, instead of
seeking publicity about being "socially responsible,” try to implement that goal by joining with
major companies and major institutional investors, to bring us social performance data that
could be used to supplement financial analysis. We need the economies of scale if such data are
to be sound and routinely available, the only way such data can be used properly and maybe
matter.
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the Sullivan Principles, Coca-Cola had switched its position— in response
to a shareholder proposal—and signed the Principles. Worse, as late as IS
months after that switch, the group was still handing out a summary with
Coca-Cola at the top of the list of sinners, without even oral correction in at
least one large meeting, presumably in many.

In short, the goals can he pursued only at information costs which them-
selves injure net investment results; or cannot be pursued; or can be pursued
only incompletely and episodically, producing efforts to reward corporate
responsibility or punish corporate irresponsibility on bases that arc closer to
random than to prudence.

Hurdle 6: Inviting conflicts of interest: To the extent that the divergent
investments are aimed to benefit—or bring pressure on— firms or ventures
situated in the same locality or industry as the pension fund, consider what
kinds of investments arc likely to occur; those with political appeal, and
often those that raise acute conflicts of interest. If a construction union
invests in mortgages to finance a construction project on which its members
will have jobs, can we be confident that the projects will be selected by
neutral criteria? If state and local pension funds are to invest in local
projects, then (once we abandon the discipline of seeking market returns)
won’t there be enormous maneuvering for the pension fund dollars, with
politics replacing market return as the determinant? Fiduciaries who are
faithless or unclear about their duty can always find ways to use tmst assets
to their own benefit.

Politics are the right measure of who gets into office and how public
policy issues are resolved. Contrast the safeguards surrounding political
decisions (pork-barrel or not) as against what will happen when the bees
gather around the pension fund honey pot. Not even the strongest and most
representative pension board will have as much independence, as much
political balance of countervailing forces, as a legislature. And rarely ifever
would a pension fund investment decision have as much public visibility
and relative comprehensibility as decisions being forged in the legislature.

Hurdle 7: How hold thefiduciaries accountable? When the only goal is
maximizing investment returns at a prudent level of risk, evaluating how
well the trustees have done (in setting investment policy and selecting and
overseeing the money managers) is easy. Not as easy as measuring the size
of aroom, hut we have recognized methods and expert, independent linns
to evaluate investment performance. How do we evaluate the portfolio
managers' performance, if we diverge from traditional prudent investing
with its sole focus on investment return? How evaluate success or failure in
furthering the divergent goals? In short, the pension fund engaging in
divergent investing is likely to become captive to whatever interests have
muscle— whatever form their strength may take—to shape the choice of
divergent goals and the selection of specific investments. As everyone who
has ever dealt with money managers knows well, however strong or weak

40



their investment performance, they are always deft at salesmanship. When
performance is not strong, they will unfailingly explain that it was not their
own limitations but the result of ... whatever scapegoats are available".

If trustees cannot evaluate their money managers and the beneficiaries
cannot evaluate their trustees, there is no accountability. Accountability is
the only effective safeguard against self-serving, negligent or incompetent
fiduciaries.

Hurdle S: For all those difficulties and costs and risks, in anything
gained? Possibly. But usually not, even when prudent financial standards
arc put aside in favorof hidden subsidies for the divergent goal, as exempli-
fied by numerous union and public funds' special mortgage investing during
recent periods of scarce mortgage financing (see below, section I11.B). And
where prudent financial standards are maintained and investments are made
on market terms, many observers believe that our capital markets operate so
efficiently that the favored divergent goal ends up with no more support than
it would have gotten anyway.17 Since | believe our markets are essentially
efficient but less than wholly so. | am confident that there may be gains even
if, forexample, a state fund makes in-state mortgage investments on market
terms, especially if it does so in periods when very little mortgage money is
available.

Ifgreater emphasis is to be placed on local investing or other new criteria,
two simple steps will assure both protection of retirement security and
effective pursuit of the collateral goals. First, the public fund should never
buy privately placed securities (or other investments) in which its stake is
larger than 50% at maximum, with the balance being purchased on the same
terms by other tax-exempt institutions. That assures against investments
resulting from improper influence, and also against inadequate analysis.
Second, public funds themselves lack adequate staff or expertise to go
beyond recognized investment criteria. New York’s Comptroller Edward

,7Sec Langbein, § 5, above. See also Litvak, Pension Funds and Economic Renewal, at 13
("Development Investing in Name Only”) (Council of Stale Planning Agencies, 1981); and see
my Should Pension Funds be Used lo Achieve "Social” Coals, 119 Trusts & Estates 26, at 26-
27 (Nov. 1980; last of three parts, Sept.-Nov. 1980). The foolishness of trying to use pension
investments as a tool for economic development is pointed up by the catchily-entiilcd 1978
book "The North Will Rise Again,” aimed at reviving New England and the upper midwest by
local investing of local funds. The book was a good read as fiction; its unreality is analyzed at
119 Trusts & Estates 22, n. 8 (Sept. 1980). New England has risen again remarkably, but the
“driving force has been education. We have 260 colleges in New England, 65 in the Boston
area alone. It's been the wellspring of our entrepreneurship.” Bank of Boston's chief econo-
mist James Howell explaining New England’s gain of 222,000 jobs between 1975-80, Wall St.
Journal, New England's Big Recovery: The 'Most Spectacular' Event [in the history of
Western capitalism]'.”. Dec. 18. 1984, p. 37.

Localizing pension investing also runs the risk of retaliation by local funds elsewhere. San
Antonio’s well known Mayor Henry Cisneros warned New York City businessmen of this,
assuring them he did not feel vengeful but that a popular bumper sticker in his region was
“Forget the 55-milc-per-hour speed limit—drive 60 and freeze a Yankee." New York Times,
Sun Belt 'Revenge.” January 27. 1982.
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V. Regan has proposed that more local investing can be done and done well
if state agencies expert at, e.g., development, will assemble packages of
appropriate investments and bring them to groups of private and public
institutional investors.

Last, the sheer indirectness of many of the efforts to invest to pursue
divergent goals, must be faced. For example, there are a few small mutual
funds (long in business but never significant in asset size) aimed at "socially
responsible™ investing. Pax World Fund, sponsored by officials of the
United iMcthodist Church, is always mentioned and is obviously aimed at a
goal we all share. But how much peace is promoted by a fund averaging S3
million (never over S13 million in its 13 years)? It has produced results for
the firm operating it, an annual expense ratio of about 1.6%, unequaled by
few if any other mutual funds. It has produced poor investment returns, an
annual average of 11.9% for five years, compared to 13.2% for the average
similar fund (Lipper, balanced funds). Wouldn't everyone involved (except
the firm managing the fund) be better off with direct contributions to
charities working for peace or, say, feeding and educating children the
world over?

I11. TWO CASE STUDIES

A. State and local pensionfunds and recentpressures for instate mort-

gage investing

Between 1980 and 1983, when interest rates were alpine and mortgage
money was abyssmal, there were acute pressures nation-wide to draw rctiii -
ment assets into mortgages, In 31 states, these pressures were represented as
“in-state targeting," allegedly to aid local homeowners and the construction
industry. In only a handful of such States did homeowners get better-than-
market rates; in only a few States was new construction aided. But in most
of these States, instead of continuing or expanding holdings of in-state-
targetcd GNMAS or similar established mortgage investments, new kinds
of packages were assembled. As a full analysis by the South Dakota invest-
ment Councills found, the new packages were higher risk than alternatives
like GNMAS; were also less liquid or completely illiquid; and yet yielded
less than did the established alternatives. Consider one example of these
special in-state packages.

North Carolina’s pension fund in 1981 bought a S53 million package of
mortgage-backed bonds issued by a new corporation that was capitalized for
S1.000 and that sold no other securities to anyone. The corporation was
owned j0% by the savings and loan associations, 50% by the mortgage
bankers of the State. The yield was 34 basis points (i.e., 0.34%) below

"“Analysis of 23 "In-Stutc" Mortgage Packages Privately Placed with State and Local
Retirement Funds, Oct. 1980-March 1982 (May 1982), reprinted in Joint Hearing on Public
Employee Pension Benefit Plans, House Committees on Ways and Means and Education and
Labor. 98th Cong. 1st Scss., at 321 (Serial 98-56; Nov. 15, 1983).
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yields available at the same time on GNMASs, which are insured by the
Federal Government and readily salable in a highly liquid secondary
market.

Why should the "NICMICs" have yielded less than GNM As? The lower
yield translates to about 52 million less return on that size package over its
expected life; the difference between insurance by the Federal Government
and the NICMICs' insurance by a subsidiary of Merrill Lynch, has been
estimated to come to roughly another 52 million; if, as appears to have been
the case, the state fund was obligated to buy under a forward commitment
but the sellers were not obligated to sell (they would not if interest rates had
shifted in their favor) then that was worth roughly another SO.5 million; and
since the NICMICs could not be sold easily, being an utterly unique securi-
ty, their lack of liquidity came to roughly another $2 million. All that comes
to a give-up of about S6.5 million on that package of S53 million. Why
would a state pension fund so subsidize an investment?

Certainly there is agreed-upon social value in promoting home owner-
ship, especially for low or middlc-income housing. But, the facts. First,
home buyers got market rates, not lower ones. Still, there might be aid
enough in getting any mortgage money when it is all but unavailable,
especially for lowcr-incomc families. But, the llaw in that justilication is
that only 570 of the funds went to people with under S12,000 annual
income. Well, one may respond, the mortgages must be secure. That is
unarguable, but: over 30% ofthe funds went to people with annual incomes
over $36,000 and the ceiling on how much a borrower could get— not the
home price, but the mortgage, for 1981 in North Carolina— was $150,000.
(In another State’s similar mortgage package the ceiling was $200,000.)
How does one justify taxpayers' having to subsidize (by contributing more
to the pension fund to make up for these poor investment returns) getting
mortgage money to upper-incomc people? Well, some defenders of these
packages would say, all this occurred when the housing industry was inert,
and the State gains importantly from supporting construction jobs. But: half
of the mortgages were not for new housing, nor even for new purchases of
existing homes—half were for mortgages “off the shelf,” that is, ones
issued up to live years earlier. Well, one might respond, selling those older
mortgages makes new funds available to the savings and loans and mort-
gage bankers, and those new funds can go to new mortgages. But: while |
have been unable to pin down whether the NICMICs involved any commiit-
ment as to the use of those new funds, a number of state funds and small
multiemployer funds in the construction industry did fail to secure any
commitments and soon discovered that the thrifts (and/or mortgage bankers)
used the new funds to buy Treasury securities.

North Carolina’s was not an unusual deal. The South Dakota pension
fund was under pressure from local firms to buy a similar package, insured
by the leading private mortage insurer, MGIC. Soulh Dakota’s Investment
Council agreed that market terms were essential, so analysis was done on
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the 23 in-state mortgage packages privately placed to state and local pension
funds between October 1980 and March 1982 (when the data were gath-
ered). All were MGIC-insured, some rated single A, most AA, some
unrated. Most had little or no liquidity. How did they compare with the
completely liquid. Government-guaranteed GNM As, which could also be
packaged with mortgages from one state or large locale? The average
MGIC-insured package was 149 basis points different from contemporan-
teous GNMA vyields, or around 10% of the interest rates then paid.

Of course financial experts would differ on just what is the appropriate
margin for the MG1C packages’ lower quality, lack of liquidity, etc. But
dispute can be avoided because the average MG1C in-state package was
yielding not 10% more than GNMAs, but 10% less. Compared to FHLMC
"Freddie Macs,” the average inferiority of the special in-state packages was
177 basis points. And even those average margins of inferiority would have
been worse but for the fact that four of the special packages were of second
mortgages; not even MGIC could sell those, not even to state funds, at
yields lower than GNMAs.

By no means did all state funds crumble bcf< re these pressures. Texas
State Teachers participated but at strong yields. South Dakota, New Jersey,
New Hampshire and others completely stood off the pressures. But an up-
date of South Dakota’s study found that as of June 1983, 31 States’ funds
had participated in 5500,000,000 of special in-state packages insured by
MGIC, receiving investment returns at least S10,000,000 per year poorer
than were readily available in GNMAs and similar securities.19 Nor did
homeowners benefit: only in Massachusetts, Michigan and Oklahoma were
preferential rates given. In addition, Connecticut’s fund bought $473 mil-
lion of local mortgages (MGIC was not involved, as it was not in North
Carolina), at rates badly below GNM As but also on below-market terms for

I9Munncl. The Pitfalls of Social Investing: The Case of Public Pensions and Housing. New
England Econ. Rev. (Sept/Oct. 1983).

While Munncll and the treatment here deal with only slate and local funds, that is partly
because the information about their investments is available, thanks to South Dakota's Invest-
ment Ciuncil. There may be similar problems in some multi-employer pension funds. Accord-
ing lo Randall Smith, the leading reporter on pensions, in February 1982 the Labor
Department’s Los Angeles office recommended that the Department sue the trustees of several
eonslruction-union pension funds in Southern California for breaking Federal pension law by
investing S268 million in local union-only projects, much of it at below-market rates. Secretary
Donovan received a unanimous staff recommendation to sue, around April 1983. As of
Smith's report and as of January 1985. no further decision or action has occurred. Wall Street
Joumul, Constructive Plan? Use of Pension Funds to Create Union Jobs Raises Issue of
Legality, Jan., 17, 1984, p. 1.

How well any such investing does boost jobs (or lax revenues in the case of public funds) is
another matter on which claims outrun facts. For example, Gov. Brown's 1981 Task Force
claimed that new housing investment would produce almost twice as many jobs as even the
local construction industry claimed. Contrast Final Report n. 13 supra at 22-3 with Construc-
tion Industry Research Board, Summary of Economic Impacts: Investment In New Housing
Mortgages. (Sept., 1981), table 2.
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the homeowner. The flaw iliere was that the mortgages were allocated by
chance: whoever happened to be buying a house when the money was
offered, and got into line early enough the night before (literally) enjoyed a
subsidized mortgage. That contrasts sadly with the long-established and
regularized program for public employees in Hawaii, or a careful new one
for active and retired public employees in New Hampshire.

This 1980-83 experiei.ce shows that undersuch guises as promoting jobs
or local home ownership, the taxpayers and pension participants arc victim-
ized by closed-door concurrence in complex deals usually bringing benefits
neither in jobs nor forhome owners. But always benefittcd arc the political-
ly muscular groups that seek aid they cannot secure in the more open and
representative legislative. There is enough legitimate controversy over
how. how much and which housing should enjoy public subsidy decided
upon in proper legislative process. Hidden subsidies squeezed out of pen-
sion funds are a case study in how not to proceed.

B. South Africa-Involved Investments

I. Factual context

We may take it as a fact that Americans abhor apartheid. 1personally am
certain as a matter of morality, politics and history, that American compa-
nies cannot “do business as usual” involving South Africa, and that Ameri-
can investors cannot do investing as usual in South Africa-involved firms.

The question is not whether any steps shall be taken, but only what steps
may help move the situation away from the abhorrent.

Institutional investors have been involved in more controversy over this
issue than any other non-financial one. Some spontaneous efforts and some
nationally organized ones have aris nin periodic waves since 1961 on many
college campuses and, since about 1980, in several state legislatures and
city councils. Many foundations, churches and charitable organizations
have also grappled with this issue. Much more than on the other issues noted
in this paper, there is here overwhelming rhetoric and unusual impatience to
consider facts. And no other issue generates such emotion—and, on unfor-
tunate occasions, such racial divisions—as this one.

Since 1961, when student drives fordivestment began, U.S. firms' fixed
investment in South Africa has risen about 50 times. Even adjusted for
inflation, so greata rise indicates to sonic people that the divestment drive is
farcically futile, to others that it is needed more than ever. AtreH>982TTJTS'
flrmsMixed-investmenl-iherc-was-$2.3 billionrjust-at-eost-values”®iLlhat-ts

-about-k7-9fc-of-aU-forGign-fixed-investmentv-about—3%-of-all-investmcnt

m"This was down from S2.6 billion two years earlier, according lo the U.S. Commerce Dept.
Some may attribute the drop to divestment pressures, others may attribute it to the depressed
state of the economy in 1981-2 in both countries, and to straight-forwardedly commercial
decisions to withdraw, like Chrysler’s.
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Lheie.2l In addition, our-financial institutions had loaned over53.6 billion to-
Soutlv-Africaahorrowers, and UrS:-investors.were.estimated-to hold-about
S&-billion-ofshares4aSouth-A.fncan.limis. bringing thetjirtgit~S.'firtahcial

4takedbere to ovfeV'$'l4billion.'second to Great Britain's, In contrast, total

South African assets in the U.S. were estimated to be only S200 million as
of 1978. Our exports to South Africa totaled S1.4 billion in 1979, S2.45

billion in 1980, S2.9 billion in 1981, S2.36 billion in 1982 and S2.11 billion

in 1983. That means about 60,000 jobs in the U.S.; each SI billion of U.S.

exports supports about 28,000 jobs here.22 We have unilaterally embargoed

arms sales to South Africa since 1962, and have sold nothing there for
nuclear power operation. QuramportsicoinSQUth Africa_include825rofour
platinumr87% -otlour-vanadium7484f'ofour chramc'T45'% 'brour manga-

nescvd3%-of our-gold and 67% ofour industrinl diamMdsTWe are South

AfricaVthirdlIH fgesnradirtg'partnerrafterJapan-nnd'Grear Britain.

As for how many U.S. companies do business in South Africa, notonly is
there constant flux but different sources report substantially different fig-
ures, wildly different in one major instance.

¢ One authoritative source, Arthur D. Little, Inc. in October 1984 named
281 companies, including at least 3! with 10 or fewer employees; but the
report noted also that as many as 40 more were believed to belong in the list,
bringing the total to about 320.22

e The most thorough study of the investment ramifications of divest-
ment. published in December 1984 by a majoi investment firm managing a
“South Africa-free” portfolio for the District of Columbia Retirement Sys-
tem, listed 229 companies.2*

« But a month later, the authoritative Investor Responsibility Research
Center published a list with over 287 companies.25

¢ Another investment study (February 1983) by a major investment firm
managing such a portfolio for Michigan State University, listed about 270
companies.26

21Unless otherwise indicated, the US-SA.data are from Davis, Cason and Hovey. Economic
Disengagement and South Africa: The Effectiveness and Feasibility of Implementing Sanc-
tions and Divestment. 15 Law & Pol. Int’l. Bus. 529 (1983) (advocating divestment) and
Chettle, The Law and Policy of Divestment of South African Stock, id. tit 445 (contra).

"Export data from U.S. Dept. Commerce. Job ligure from U.S. Dept. Commerce. Int’l.
Trade Admin., Export Factshcet (Dec. 20, 1982).

23Eighlh Report on the Signatory Companies to the Sullivan Principles, pp. 2, 12 arid 42-4
(1984).

24Wagncr, Emkin and Dixon (of Wilshire Associates), South African Divestiture: The
Investment Issues, Financial Analysts Journal 14 (Nov.- Dec. 1984).

251RRC Directory of U.S. Companies with Operations in South Africa (1985).

XTriniiy Investment Management Corp., Structuring Portfolios from a South Africa Free
Universe (Feb. 1983).
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¢« But one month later, the District of Columbia's study by a major
pension consulting linn listed 201 companies. 27

« And that same year, three advocates of divestment said "approximately
6,000 U.S. companies do business in South Africa,” relying on the most
prestigious study, "Report of the (Rockefeller Foundation) Study Commis-
sion on U.S. Policy Toward Southern Afriea: Time Running Out.”2*

Two points emerge. First, while a core of companies maintain a presence
in South Africa, many others come and go, acquiring subsidiaries and
selling them, so thateven a fund determined to avoid South Africa-involved
companies must either compromise significantly in light of information
difficulties, or risk highly imprudent portfolio turnover and costs— or both.

Second, docs it make sense to treat a company maintaining a presence in
South Africa, regardless of size or amount of business, as more supportive
of apartheid than a company with no office or employees there but making
major imports or exports? For example, Boeing has fewer than 10 employ-
ees in South Africa; considering its products, does its presence matter less
than, say, Coca-Cola? If Boeing had no office in South Africa but still sold
planes there, wouldn’t it still matter a great deal? GM and Ford have plants
in South Africa, but the leading sellers of cars there are the Japanese. Does it
make any sense to divest GM and Ford stock, but allow unrestrained
investing in Soulh Africa’s leading trading partners, Japan and Great Brit-
ain? What of the New York Times, Washington Post and American Broad-
casting company, with offices there but not even Sullivan Signatories?
(They may be distinguishable, though Time and 1doubt it.) How can the
advocates of blunderbuss divestment attack companies that are in South
Africa, almost none of them doing even 1% of their business there, but at
the same time allow investing in American companies importing from
South Africa or osing—and so keeping up the price—of South Africa’s
platinum, vanadium, manganese, chrome, and gold? And. after all, how
allow investing in the securities of the most important American institution
involved with South Africa, the U.S. Government?

Clearly, the determined South Africa-free investorends up either keeping

-7Meidingcr Asset Planning Services, D.C. Special Investment Study: Soulh Africa Propos-
al (March 31, 1983).

While there were earlier efforts to analyze divestment's investment implications, they
(except forTrinity's, supra n. 26, and perhaps unpublished ones) cither utterly ignored relative
riskiness, liquidity, manageability, etc.; or treated such crucial aspects only with a verbal
acknowledgment, or only in part; or were simply superficial. For example, one published in
1979 was "heavily qualified" by its author in testimony later that same year because "important
procedural, legal and economic implications have not been examined.”" BNA Pension Report-
er, Dec. 17, 1979, p. A-19, reporting on Andrew Rudd's testimony about his Divestment of
Soulh African Equities: How Risky?, J. Portf. Mgt. (Spring 1979), p. 5,

#'The Commission was chaired by Ford Foundation President Franklin A. Thomas; it was
published in 1981 by Univ. Calif. Press. The 1983 article using the 6.000 figure is Davis.
Cason and Hovey, supra, n. 21.
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money in the mattress or making major compromises, questionable not
merely in policy and logic but also in fairness. Dubious compromises
become indefensible if more sensible alternatives to absolutism are avail-
able and being used.

2. The seven lines of action about South Africa-involved investments:

There are fundamental differences between the divestment statutes
passed in Massachusetts, Connecticut, Nebraska. Maryland and Michigan,
wholly apart from the fact that the lirst three deal v 'th their state pension
funds, Michigan’s with its university endowment, and Maryland’s only
with bank deposits. I\c>v York City’s pension funds and Harvard have taken
still other courses. Unless we focus on these differences, debate may be
unnecessarily polarized and unwise action promoted unwittingly.

(a) Massachusetts has adopted blunderbuss divestment: its pension
fund can hold no companies doing business in or with South A frica,which
is taken to mean the 250-or so firms usually listed as having a presence in
South Africa. Similar blunderbuss restrictions have been imposed on the
retirement funds of the District of Columbia, Boston (which adds Namibia),
Hartford and Philadelphia. It is important to add that Massachusetts adopted
similarly sweeping divestment of firms involved in military action in North-
ern Ireland—a newer statute signed into law ">n March [7, 1983.30

(b) Connecticut originally passed a similar statute, but after the Gover-
nor vetoed it as not having been adequately considered, substantial study
wasdone and avery different approach adopted: divestment is not applied to
firms which have secured the top two ratings of compliance with the Sulli-
van Principles (sec section C and Appendix) unless the company supplies
strategic products or services to the Government of South Africa.3l The
State Treasurer has begun reporting on the pension fund’s South Africa
efforts— what has been sold or put on their "avoid" list, what dialogs are
occurring with specified companies, and, happily, which companies have
signed the Sullivan Principles since the State’s effort began.32 The differ-
ence between the Connecticut and Massachusetts statutes mailers enor-
mously in investment implications, treated fully below, and in the morality
ofthe distinctions that Connecticut rccoxnir.es and Massachusetts ignores.
The National Association of State Treasurers has formally endorsed the
Connecticut approach.

(c) Nebraska limits permissible holdings for its pension fund to firms

-Title 32, S 23(1)(d)(vi); Stat. 1982. c. 669.

10 Id., S 23(l)(d)(ix): Stat. 1983. c. 661.

"Public Act 82-324, Conr Gen. Slats. § 3-13f. Connecticut has also since 1980 a statute
provoked by the Iran hostage c. ms. barring investments in limis dealing with Iran "contrary to
the foreign policy or national interests of the United States.” Public Act 80-431; § 3-13g. That
1980 statute has never been implemented.

3:Henry E. Parker to Members of Investment Advisory Council. March 14, 1984 (first semi-
annual report on their two largest pension funds).
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in the top rating of Sullivan Principles compliance, a difference with signifi-
cant investment implications.33

(cl)New York City's Retirement System trustees in 1984 adopted a hve-
phase approach to divesting:

After 15 months: companies doing business with the South African military and
police, providing financial services to the Government or refusing to sign the Sullivan
Principles.

After two years: companies that have signed the principles but do not allow monitor-
ing of compliance.

After three years: companies that do not achieve the highest rating in complying with
the Sullivan Principles.

After live years: all companies except those whose activities are deemed by e
trustees to be of substantial assistance lo efforts to eliminate apartheid.

Their City Council is now considering barring investments in companies
that discriminate against Catholics in Northern Ireland.

(e) Michigan's statute requires divestiture by its state university en-
dowment; it is now in litigatior. the Board of Regents claiming infringe-
ment of their authority under the state Constitution. On the one hand the
statute is absolute as in Massachusetts, but its moral absolutism is called
into question by the provision that the proceeds of divestiture sales should
be invested in Michigan firms. And while the Regents have denied that they
arc required lo comply with the statute, they have chosen to sell some
holdings but to keep particular holdings in firms that are substantial Michi-
gan employers and actual or potential donors to the endowment. (Involve-
ment in South Africa is immoral unless we get direct benefit from the
immoral firm?)

Similar to Michigan is New Jersey, with two pending bills being support-
ed as a packjge: one is absolute divestment, the other requires a preference
for investing in New Jersey and replaces the prudence standard with an
“acceptable” standard. As of June 1984, New Jersey’s Investment Council
found that of the 103 South Africa-involved firms having the investment
characteristics allowing that S10.2-billion pension fund to invest in them,
all butfive were Jersey employers. 34 Ofthose 98 Jersey employers, 31 had
more than 1,000 employees in the State and another seven had headquarters
in the State. Moreover, a far larger proportion of the South Africa-involved
firms’ market value was also Jersey-linked, since the firms with headquar-
ters or over 1,000 employees in-state included IBM, Exxon, GM, GE,
Ford, Mobil, Texaco, Dow. DuPont, Johnson & Johnson, Merck, MMM,
Raytheon, Revlon, Schering-Plough, Squibb. Union Carbide, United Tech-
nologies, Warner-Lambert, Westinghouse and Xerox. Such blue-chip in-
state investments would virtually certainly not be divested, so the

im'egis. Bill 553. signed Apr. 10, 1984.
UAII of the 69 current holdings are Jersey employers.
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mendcd™hy thc-RockcfctlerComniisstairRcpon, "Time Running Out."39
That report flatly opposed divestment, advising institutions instead to act as
active shareholders pressing corporations to (1) make no new investment in
South Africa; (2) contribute to social development there at twice the rate of
total charitable giving by the parent company in the U.S.; and (3) sign the
Sullivan Principles and advance the Sullivan Principle's content and (at
least as of the date of that Report, 1981) their monitoring.

In 1984, New York’s State Comptroller Edward V. Regan, as sole trustee
of the S23 billion Common Retirement Fund, began an approach like
Harvard’s, carefully distinguishing among different companies on the basis
of their different Sullivan Principle ratings— or non-rating—and communi-
cating directly with the companies to encourage responsible conduct and
further progress,

3. What will divestment accomplish? A moment’s analysis reveals why
blunderbuss divestment will not further antiapartheid goals in South Africa,
but will at best (a) leave the ptoblcm in status quo, (b) probably make it
worse, and (c) certainly hurt jobs here at home.

Consider what happens if. say, the D.C. pension fund stops buying stock
or bonds of, say, Ford Motor or IBM orJohnson & Johnson. The securities
of such big companies are instantly absorbed by other investors which, by
definition, care less about the company's activity in South Africa. The stock
price is unaffected. The company is not wholly unaffected— no company
likes negative publicity. But even as symbol, divestment produces only a
one-shot announcement of the sale or the blacklisting of that stock, and no
more. In contrast, if the socially concerned institutional investor were to
press proxy proposals about the firm's role in South Africa, there is a
continuing stream of communication and pressure.

A particularly telling example: United Technologies is Connecticut's
largest employer, certainly concerned about its relations at home. Within a
month after Connecticut passed a statute putting prudent limits (see above)
on its South Africa-related investing, United did not hesitate to acquire a
substantial new subsidiary in South Africa.

But even ifany significant U.S. company did respond to divestment of its
securities by withdrawing from South Africa, what impact would that pro-
duce in South Africa?

First, even complete economic sanctions, far more severe than U.S.
investors’ selling their shares of U.S. firms, have a poor record of effective-
ness. Second, the-(:British)-EconomUst-Intclligence-Unit-concluded in4982

,-thaLSoutliAfricans-black-neighbor- nations-were-likolv-To-be-hurt-more-by
any-sanctions-against-South-Africa-than-wou.ld.theiargeLilself."0 Third, to
come back to the mere withdrawal by U.S. firms, both experience and the
current scene indicate ineffectiveness.

,gSee above, n. 28.
w"Freer & Samson, South Africa: Business Prospects Rc-asscssed, 93.

51



A particularly idling example: In not
because of divestment but because of sustained, forceful pressure by share-
holders who kept their shares to press for change. Polaroid was deemed
especially important to South Africa, because its then-unique cameras and
film were used for apartheid's key operating tool, the passes. Impact of
Polaroid's withdrawal? None. Polaroid supplies went in through Europe,
with Polaroid unable to do anything about it.

Should Polaroid have stopped all sales abroad, to stop the flow to South
Africa? {Could they if they tried?) In answering that, please consider not
only South Africa or Polaroid stockholders—how about their U.S.
employees?

As for U.S. companies with competitive products, that is, almost all
firms: if they withdraw from South Africa, can one believe South Africa
will be without the goods or services? Can one doubt that the major foreign
presence in South Africa, the British, or else the Japanese, Germans,
French, etc., will at once fill the gap, even if local firms could not?"

Forexample, U.S. linns’ largest share of the South African market is in
computers, where sve account for 70% of all sales. Can one doubt that the
firms doing the other 30% — let alone new entrants— would speed into any
gap? And since our firms would withdraw only because of concern about
apartheid, the remaining firms arc by definition less socially sensitive, so
apartheid would be stronger or, at best, unchanged. Leaving, at best, no
impact on South Africa, but fewerjobs back in America for the withdrawn
U.S. firms. Does anyone doubt, if U.S. firms reduce employment because
of reduced exports or reduced profits brought home, whose jobs will go
first?

Divestment might work if. as Congressman Solarz has been trying to
accomplish, the major industrial nations work together on this. Until we get
that—and major trade unions could help enormously—divestment’s only
impact will be some Americans feeling morally superior, and other Ameri-
cans losing jobs.

But ineffective as divestment will be, it is bound to be costly.

J,A provocative prediction of what would happen if the South African economy actually
were changed by multinationals’ withdrawal, was given recently by Rowley Arenstein, the
person imprisoned or "banned" by the Soulh African Government longer than anyone else.

"There is a big movement in the U.S. lo break the economy of South Africa. 1think that is

stupid. Without investments, Africans will be pushed back into the countryside and the trade

union movement would collapse. Even if you did get liberation, what kind of liberation
would that be? You would starve like the people in Ethiopia or Mozambique."

(Wall St. Journal, A 'Banned' Soulh African Speaks Out, and Faults Some Anti-Pretoria
Tactics, Dec. 11, 1984, p. 33.

Another long-time critic of the Government, opposition member of Parliament Helen Suz-
man, says the determining factor inside South Africa has been

"the steady upward movement into skilled occupations by blacks eventually giving blacks

the muscle with which to make demands for shifts in power and privilege, backed up by (he

force of black urbanization.”

(Washington Post, In South Africa, Washington Can Only Play a Bit Part, Dec. 9, 1984, at
Cl, C2))
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IV. THE INVESTMENT IMPLICATIONS OF DIVESTMENT.

A. Key distinctions between small funds and large, and between operat-
ing funds and investmentfunds:

This is simple. The number of potential securities investments is vast,
and even if your or my own personal investments were barred from 2/3 of
those securities, we could still find a diz7.ying range of appropriate invest-
ments. But if we are trying to invest the California state pension funds with
about S30 billion, or even a fund under S100 million, it is impossible to
avoid investing mostly in large companies, whose securities arc highly
liquid, that is, readily bought and sold in large blocks; and even more
important, companies large enough to withstand adverse events. Moreover,
many people want massive public pension funds to invest some in small
companies, and that is happening. But that “some” must remain a small
proportion of those assets of S340 billion, or government funds would
quickly own and control most firms. Therefore almost all institutional
funds, public and private, limit themselves to a maximum of 5% of any
firm’s outstanding stock. Since 5% ofasmall firm is microscopic for a large
fund, research and other transaction costs also limit investing directly in
small firms. In short, big funds must have a broad spectrum of securities,
which must include the ' ucs of most big firms.

Unquestionably, for: jail funds even absolute divestment is easier than
for large funds. However, it is equally unquestionable that for any institu-
tional-size fund, such divestment means inescapably much higher transac-
tion costs, major opportunity losses (e.g. IBM), increased risk because of
the larger number of holdings in smaller stocks and also because of far less
diversification. Therefore, such divestment means inescapably either im-
prudent overall risk or, to balance that, types of investments noi usually
used or not used so much because they produce lower overall returns. All of
this being so, even forsmaller funds total divestment is plainly imprudent.'12

'"12For several years. | focussed only on large funds because of my dealing with the divest-
ment issue in the context of state pension funds. See. e.g., my testimony inJanuary 1984, U.S.
House Committee on the District of Columbia, Hearings on South Africa Divestment. 98lh
Cong. 2d Sess.. 115, 121, 126. In addition. | have been in contact directly with a number of
state pension fund trustees and investment officers, and in July 1984 testified in New Jersey's
first round of legi 'alive hearings on this. Therefore | had in mind only the overwhelming
evidence that for such large funds, absolute divestment was close to impossible or enormously
risky and'or enormously costly, and | failed lo focus on what problem there is for smaller
funds.

In November 1984, 1testified as an expert witness for the Oregon State Investment Council
in Associated Students o fthe Univ. ofOregon v. Oregon Investment Council, the suit to compel
divestiture for the endowment’s approximately 520 million. Testifying similarly was Wilshire
Associate's Wayne Wagner, now managing S25 million in a South Africa-free index fund for
the D.C. Retirement Fund. He. like me, had written focussing on large funds only. Sec
Wagner, supra n. 24, at p. 15.

The Oregon trial court ruled on Dec. 5. 1984, that the Investment Council was acting
lawfully in refusing to invest despite the resolution by the Board of Higher Education, since the
relevant statute required prudent investing and absolute divestment, the court held, is not
prudent. The case will be appealed.
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One other distinction: for operating funds, e.g. a city’s or a state’s cash
accounts, divestment is not the problem that it is for investment funds, for
two reasons. First, operating funds are kept in such cash-cquivalcnts as
U.S. Government securities, bank certificates of deposit and perhaps com-
mercial paper, for which any adjustment is much less.44 There are more
than enough banks, including large ones, not involved in South Africa.

B. What are the costs and risks for an institution adopting absolute
divestment? The picture is clearest if we start with blunderbuss divestment,
which imposes seven costs and/or risks on a fund.

Gosh-h-DhTsmmtrsftrinks-the spectnan-ofpossibic-vnestmentx-nrxi
remarkable-exrenh Of the Standard & Poor’s 500 (the largest firms, consti-
tuting the vast bulk of the investments all institutional investors tend to use
and which large institutions must use), the South Africa-free fund is barred
from holding at least 47% of the market capitalization. Even that rests on
limiting the blacklist to 229 companies, which now is unrealistically low.’14
One cannot respond “Well, that leaves 53% available,” because the barred
companies are far from fungible with the ones still available. The leading
example is IBM, which has a market value ofjust under S70 billion: the next
largest computer stock is Digital Equipment, with about $5 billion in market
value. (When W ilshire constructed for the D.C. Retirement Fund a South
Africa-free index, they replaced IBM with the next largest computer firm
not already in the S&P: Commodore.) In one day, albeit a record day,
IBM’s price rise of $5.38 per share added $3.28 billion market value (June
20, 1984). Even within the 500 largest companies of which IBM is the
largest, the smallest, Eagle-Picher, has a market value of about $220 mil-
lion, 1/320th of IBM.

The barred stocks tend to be so large— IBM, Exxon, GM, GE, Citicorp,
etc.— that of all 5,000 stocks in the broadest index (Wilshire’s), even the
limited blacklist of 229 firms accounts for 35% of total market value. Ifone
tried to build a South Africa-free index of 500 stocks, replacing each barred
stock in the S&P 500 with the next largest similar stock not already in the
S&P 500, then at least 152 stocks with an aggregate market value of $554
billion (end-1983), would be replaced by 152 stocks aggregating $107
billion. The average market value of the barred stocks is $3.64 billion— for
the alternates, $0.70 billion. The two largest restricted stocks, IBM and
Exxon, are worth as much as all 844 issues on the American Stock Ex-
change. The 12 largest restricted stocks are worth as much as all 3,812
NASDAQ over-the-counter issues.

The best way to grasp how much investment power is lost by absolute

wiBut see Wagner, n. 36 supra.

**Scc discussion al 111 B. |.above. The 47% figure is Wilshire Associates' based on values
at cnd-Novembcr. 1984. The data in this Section B are from Wagner, supra n. 24 and from
Trinity Investment Management, supra n. 26 and infra n. 45.
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divestment is to use an analogy suggested by Trinity Investment Manage
ment,45 the firm managing just under $10 million of Michigan State U.'s
$45-million South Africa-free endowment. Think of the universe of avail-
able stocks like a deck of cards. Rank all stocks into 13 categories of market
value, like the 13 different cards. Every institutional investor gets 52 cards,
except the South Africa-free funds which give up at least a third of the
market value. Such a fund must play with only 30-35 cards against the other
funds holding 52 cards. Worse yet, the SA-free fund has given up adispro-
portionate number of the big stocks or powerful cards: the SA-frcc deck of
30-35 cards lacks at least two aces, two kings, two queens, and two jacks.
Wi illing to play that way?

Consider concretely what opportunity costs can mean:

If we limit our review to the 27 largest stocks barred— all Aces or Kings
in our poker anology— we see these opportunity costs:

Calendar 1979 Calendar 1980

Standard Oil + 111.2% Rockwell +96.7%
Mobil Coqp. + 70.4 Texaco +74.5
Phillips Pet. + 58.6 Standard Oil +71.2
Rockwell +43.4 Exxon + 58.2
Dow Chemical +37.4 Eastman +52.9
S&P 500 + 18.5% S&P 500 + 32.4%
Calendar 198i Calendar 1982

American Home + 40.8 Ford Motor + 132.1
J&Johnson + 14.1 Hewlett Packard + 85.2
American Express + 13.6 IBM +77.9
Bristol Myers 4 12.6 General Elcc. +73.3
Coca Cola + 125 General Motors +72.1
S&P 500 -5.0% S&P 500 +21.4%
Calendar 19S3 1984, through 7/31

Ford Motor +65.4 Coca Cola +41.1
Rockwell + 60.0 Bristol Myers + 10.2
Du Pont +52.8 Boeing +9.0
Exxon + 37.3 Exxon + 7.0
Dow Chemical + 36.3 American Home + 3.3
S&P 500 +22.5% S&P 500 -6.0%

im'investment Implications of Soulh Africa Divestiture (Oct. 1984), “The Poker Analogy,"at
5-8.

55



"Clearly, these are important winners— not only because they outper-
formed the S&P 500 so much in each of these six time periods, but also
because they are all in the top 50 stocks in terms of market capitaliza-
tion and/or average daily trading.

“To argue that the loss of the opportunity to buy and sell such big
stocks— Aces and Kings in our poker analogy— will not inhibit perfor-
mance simply doesn’t make sense.”46

Cost 2: Less information is available on the remaining stocks. Having
lost so many of the biggest stocks, the portfolio is inescapably fuller of
smaller stocks, which simply are not researched by as many analysts. The
152 barred S&P stocks were the subjects of an average 19.9 earnings
estimates by broker-dealers; the 152 replacements were covered, on aver-
age, by 10.9 estimates. Having fewer estimates means greater difficulty in
relying on research from the brokers normally selected for their good execu-
tions, since special efforts will have to be made to use firms providing the
scarcer research. It also means the research is probably less reliable. These
factors raise only transaction costs, but those too are real. One authority
estimates that these research costs might triple normal costs.47

Cost 3: The portfolio is riskier because it is more dependent on smaller
stocks. Generally, the larger the company the lower the risk, in two senses:
First, a greater proportion ofsmall companies go bankrupt. Second, smaller
stocks tend to be far more volatile, which means the holder is at risk of the
price being quite depressed before he can carry out a decision to sell, or
quite inflated before he can buy enough. Of course there are stable smaller
stocks and risky larger ones, but the generalization holds, Again, the two
firms that are running SA-free funds and, being professionals rather than
advocates, have measured the difference in risk levels, show significantly
higher risk for the SA-frce portfolio compared to the S&P 500. Michigan
State U.’s South Africa-free investment manager found 16%> greater risk in
that firm’s "SAF Universe” compared to the S&P (as of February 1983,
looking back over the years 1975-82). But that “SAF Universe" earned only
a thin margin more than the S&P, 15.4% versus 14.9% (average annual).48
The District of Columbia’s South Africa-free index manager found 8%
more risk as of June 1984, plus 3% more diversification risk plus unquanti-
fiable further strategic risk (see below. Cost 4).

True, a diverse portfolio of higher risk stocks should produce higher
returns, a “risk premium." Otherwise, no one would ever venture beyond
the blue chips. But will the premium compensate for the risk assumed? And
is the higher risk level prudent? The D.C. Retirement Fund has been

at 14.
m"Trinity, supra n. 45, at 12.
JHTrinity, supra n. 26, at 8, 9.
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advised, its index manager testified, that its risk level in SA-free securities
is such that it may need to consider changing other investments, i.e.. to
lower the total portfolio’s risk level by holding more utility stocks or bonds
or short-term Treasury securities. Such lower-retum holdings wipe out the
risk premium from the small stocks and, considering the experienced supe-
riority of stocks over fixed-income investments and similar superiority of
growth stocks over utilities, the portfolio will almost surely suffer weaker
overall returns than without absolute divestment.

Remember, 1% more returns means 10-15% more pension benefits or a
related drop in costs, etc.

Cost4: The portfolio is riskier also because itis much less diverse. Ifyou
have a crystal ball, you don’t want to bother with diversification—as Will
Rogers would say, just buy the stocks that are going up. But if you lack a
crystal ball, the prudent way to cope with the uncertain future is to diversify.
Consider the major market sectors, and how many of them and how much of
each the SA-free fund cannot buy (using market value of the S&P 500
stocks in each group as of June 1984):

Industrial equipment : 99% Conglomerates 1 85%
Banks 1 97% Officeequipment © 84%
Photography 1 93% Autos 1 85%
Chemicals 1 87% Int’l oils 1 76%
Drugs 1 87%

Again risk rises, sharply. Wilshire Associates found that in addition to
the 8% rise in market risk because of the dependency on smaller stocks,
there was 3% more diversification risk, plus—

strategic risks that are more difficult to quantify. For example, during late 1983 and
early 1984, the only sector to show positive price appreciation was Energy. Energy
stocks, however, are heavily affected by divestiture restrictions. Divestiture thus leads
to an incomplete exposure to opportunities. The result is a diversification loss beyond
the manager's control and a risk that must be borne by the fund.

As a matter of law, recently a British judge held it imprudent for the
National Coal Mineworkers’ Pension Fund to avoid, as the union trustees
insisted, further investing in oil or overseas:"9

(TJhc broad economic arguments of the (union trustees] provide no justification for the
restrictions that they wish to impose. Any possible benefits from imposing the res'ric-
tions that would accrue to the bencliciaries under the scheme (as distinct from the
general public) are far too speculative and remote. Large though the fund is, I cannot

*9Cowan v. Scargill, Weekly Law Reports (Aug. 10, 1984, at 501, 521-2) (Chancery Div.,
Sir Robt. Mcgarry, V.-C).
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see how the adoption of the restrictions can make any material impact on the national
ccor ny,orbring any appreciable bcnelii to the beneficiaries under the scheme... In
any case, the question is one of excluding a very large sector of the market, and
preventing diversification into investments in other countries which may do well at a
time when the British market is depressed; and 1can sec no possible benelit in such an
exclusion, especially in the case of a very large fund with highly skilled investment
expertise.

Cost 5: Smaller stocks have less liquidity. This is a negative double-
whammy. Because smaller stocks are more volatile, investors want to be
able to move quickly, certainly if events call for selling but also when trying
to accumulate a position. However, precisely because these stocks are
smaller and draw much less institutional interest, their normal trading vol-
ume is even smaller compared to the big stocks than their relative market
capitalization. Recall, for example, that IBM is worth about 320 times as
much as the 500th largest company, Eagle-Picher. But IBM’s average daily
trading volume is 5155,000.000 and Eaglc-Pichcr’s is 5100,000; IBM
trades over 1,550 times as much. Even if one structured a South Africa-free
portfolio with as big stocks as possible, as was done hypothetically for New
Jersey’s pension fund, the median ..umber of days needed to sell out a
holding rose from 17 for the current portfolio to 51 or 31, depending on the
hypothetical chosen. Comparing the most illiquid holding that fund has to
what it hypothetically would have, the maximum days needed to buy a
position rose from 172 to 3,160.50

The rise in trading costs— not merely the minor matter of commissions,
but the major matter of market impacts— according to an analysis of actual
trades by a Wells Fargo officer,51 would rise by one-quarter for a small fund
(53.8 million— from 0.8% of price, to 1.0%), by one-half fora middlc-size
fund (538 million— from 1.0% of price to 1.5%), and over three-fifths for a
large fund (5380 million: front 2.3% of price, to 3.7%). Those trading cost
rises arc believed to be understated for an active manager operating a SA-
free fund, since the thin markets in those slocks are likely to react especially
sharply to orders from a firm with a good performance record and with a
reputation accordingly.

Cost 6: Managing the portfolio will cost more. The portfolio will have to
be managed separately. This may mean merely an extra management fee
(because of the information costs and unique attention required), but it may
mean finding a new manager. Forexample, when the University of Wiscon-
sin endowment adopted total divestment, the major firm managing that fund
refused to continue. Even ifa fund doesn’t have to go through the delay and
cost of finding a willing manager (and though a survey for the D.C. Retire-

"Trinity, supra n. 45, al 20.

'ILoch, Trading Costs; The Critical Link Between Investment Information and Results,
Fin'l. Anal. J. (May-June 1983); relied upon, adjusted to the figures in text above for buys or
sells instead of “round-trips,” by Wagner, supra n. 24. at 17-18.
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rncnt Board found half of the managers surveyed saying they would not
accept such an assignment, of course many willing managers are bound to
emerge), a great many managers use investment approaches that could not
be employed for a portfolio barring so many major investment opportuni-
ties. Inability to use a significant proportion of good management firms and
standard investment styles— W ilshire estimates 31% of management styles
or managers— may itself prove costly in lost opportunity, even if this is not
readily quantified.52

Last. Cost 7: How hold thefiduciaries accountable? All the above costs
and risks and uncertainties, are certain. If after divestment the fund does
poorly or, to use the more pertinent measure, does less well than funds of
similar size and nature, how would one decide whether that is the fault of the
divestment or poor management? Given the high trading costs, it is artificial
to measure an actively managed South Africa-free portfolio against a South
Africa-free index. Then use only passively managed, i.e., indexed invest-
ing? In some markets, active management will he vastly superior, in some
not. Over the long ntn. we have no data on how a divested index would do.
Isn't that in itself a preclusive degree of uncertainty for any prudent
fiduciary?

Given such evidence, blunderbuss divesting seems good only for mas-
ochists and soap-box simplifiers. What of divesting only non-signatories of
the Sullivan Principles, or signatories with lower-tier compliance ratings?
If. like Connecticut, the barred companies are those below the top two
compliance ratings, then only 15% of the S&P 500 is lost, compared to the
47% that absolute divestment bars.53 However, Nebraska’s barring all but
top-compliance firms makes a striking difference. Nebraska loses almost all
drug firms as well as. this year. Ford and GE et al.54 In short, Nebraska's

""Wagner, supra n. 24. al 19.

Emergence of willing managers is in process. Pensions & Investment Age, Social restric-
tions make new markets for advisers. Dec. 10, 1984, p. 24.

Note that the investment implications analyzed here focus almost exclusively on equities.
Impact on cash equivalents was noted, Wagner, supra n. 36; and the severe impact on bonds is
also treated in Wagner, supra n. 24, at 19. The New Jersey Investment Council has calculated
that because so much of the corporate bond market would be barred, U.S. Government
securities would have to be used much more, leading to a loss of ahout S2.5 million annually
for each Sl billion in a bond portfolio.

''Valuation by Wilshire Associates using data as of end-Novembcr, 1984.

,4As stressed by Arthur D. Little Inc., compliance monitor for the Sullivan Principles, it is
wrong and possibly unfair to judge a company on a single year's rating as distinct from its
pattern over several years. Economic circumstances externa! to a firm may cause changes
relative to other firms in other industries. For example, both Ford and GM were top-calcgury
:omplicrs before the October 1984 Report. The top two categories arc both "passing." For
fairness and also in light of concern for a fund's manageability and investment implications,
not only is Nebraska's narrowness imprudent, but any fund that makes determinative distinc-
tions between the different categories of compliance should be less rigidly mechanical than
Nebraska and Connecticut, and should allow some evaluation case by case.
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line is more prudent than total divestment, but Nebraska public employees
and taxpayers will bear a substantia! burden for going as far as their statute
does, and given the ineffectiveness of their step, here again is plain
imprudence.

The prudent fiduciary will adopt an approach like Harvard’s or perhaps
Connecticut's.

C. The Sullivan Principles

Four times since their beginning in 1977. the Principles have been ampli-
fied from six brief statements to 36 more specific goals concretizing the
Principles, and two additional commitments. The Principles are:

Principle I—Nonsegrcation of the Races in All Eating. Comfort. Locker Rooms, and
Work Facilities:

Principle 2— Equal and Fair Employment Practices for All Employees:

Principle 7— Equal Pay for All Employees Doing Equal or Comparable Work for the
Same Period of Time:

Principle -i— Initiation and Development of Training Programs that Will Prepare
Blacks, Coloureds, and Asians in Substantial Numbers lor Supervisory. Administra-
tive. Clerical, and Technical Jobs;

Principle 5— Increasing the Number of Blacks, Coloureds, and Asians in Management
and Supervisory Positions;

Principle 6— Improving the Quality ¢ ' Employees' Lives Outside the Work Environ-
ment in Such Areas as Housing, Transportation, Schooling. Recreation, and Health
Facilities.

(The full current Principles, working objectives and additional commit-
ments appear in an Appendix to this paper.)

U.S. corporate signatories total 128 as of October 1984, down from 148
two years earlier because 29 were dropped in 1983, but the total number of
companies reporting has not dropped. Six of the 29 dropped have been
reinstated and a few new on.s added.

The program began with 12 major firms including Control Data, Ford,
GM. IBM and Union Carbide. Reverend Leon Sullivan, pastor of Philadel-
phia’s Zion Baptist Church since 1950 and a leader in the civil rights
movement, in 1971 became the first black on GM’s Board. There, from the
outset he argued that GM should withdraw from South Africa. But in 1975
in South Africa, he was urged— particularly by black union leaders— to
advocate not withdrawal but rather marshalling the resouices of U.S. and
other multinationals “into true forces for change__

It had been talked about, but never genuinely tried. After deep reflection and much
prayer, | decided to make such an effort, despite the overwhelming odds against its
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success.... Persuading leadersof U.S. companies lo accept the approach was far from
easy. | embarked on a lobbying crusade which required two years of extensive travel
and numcious meetings. On March 1. 1977. despite the relusal of many companies to
become involved, the initial Statement of Principles, signed by 1. major U.S. compa-
nies. was announced.5

Today, the signatories employ 65.000, about 749c of the workforce of
U.S. companies in South Africa. In addition, the consortium of 10 South
African-owned firms working toward the same goals since 1979. employ
far greater numbers such as Barlow Rand’s over 750,000. There are also
European and Canadian codes but the European firms, mostly British, lag
behind the Sullivan signatories and their "progress is miserably slow, Japa-
nese companies are doing even less than the Europeans."-'6

What the Sullivan signatories have accomplished, and how much they
have stepped up their efforts, is detailed in the next section. Reverend
Sullivan is neither patient nor willing to settle for yesterday's goals. In the
beginning in 1977, there were merely the six Principles and an effort to
expand the number of signatories— no reporting, no compliance rating.
Annual reporting was begun despite the failure of Sullivan’s effort to secure
aid from foundations: the signatories were assessed (S1.000 to S7.000 a
year, depending on amount of worldwide sales). Since 1978. Arthur D.
Little, Inc. annually evaluates the signatories’ progress, based on question-
naires which since 1982 are verified in designated parts by each firm’s
certified outside accountants. The latest questionnaire was 55 pages: many
signatories must submit separate questionnaires for separate subsidiaries.
The original lack of compliance ratings was replaced first by three catego-
ries, then more; now there arc 10. The annual evaluations involve both
quantitative and qualitative points; the maximum possible is 60— 1984’s top
complicr received 52.

Each year, new requirements have been added. In 1983, for the first time
anumberofsignatories— 29 of the then-total 148— were dropped, partly for
failure to report (nine never had), partly for failure to pay the assessments,

’o'Sullivan, Agents for Change: The Mobilization of Multinational Companies in South
Africa, 15 Law. & Pol. Int’l. Bus. 427, 42X-9 (19X3). This section rests on that source: on
Communications Task Group of the Sullivan Signatory Companies. M ating the Mandate for
Change (19X4); on Eighth Report, supra n. 23; and on the testimony of Sullivan Principles
Administrator Daniel Purnell in Associated Students ofthe Univ. of Oregon v. Oregon Invest-
ment Council. Lane County Circuit Court, Nov. 30, 1984.

“eSullivan, id. at 435.

In January 19X5, six South Africa’ uploycr groups issued a statement challenging the
Government's racial segregation poli  j. The groups said that the private sector is committed
to pushing for six major political and economic changes, including “meaningful political
participation for Blacks." These employers, representing about 80% of the country's workers,
include the Afrikaanse Handelsinstitut made up of Afrikaner business executives and relied on
heavily by the governing National Party. Wall Street Journal. Employers Assail Racial Separa-
tion in South Africa, Jan. 9. 1985. p. 31.
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partly for unsatisfactory progress. None of the 29 had been in the top two
categories in the preceding two years.

In 1984, for the first time the signatories are called upon to deal more
directly with laws and customs impeding social and political justice:

Increased Dimensions of Activities Outside the Workplace

Use influence and support the unrestricted rights of Black businesses to locate in the
urban areas of the nation.

Influence other companies in South Africa to follow the standards of equal rights
principles.

Support the freedom of mobility of Black workers to seek employment opportunities
wherever they exist, and make possible provisions for adequate housing for families
of employees within the proximity of workers' employment.

Support the ending of all aparlhcid laws.

In 1985, the Ninth Report on compliance will decrease attention on goals
that have been accomplished in order to focus on new objectives, concen-
trating especially on areas of greatest need, “particularly those on which the
companies can have a considerable impact in the stimulation of social
change."57

Sullivan writes: 5t

Critics admonish that the Principles are not the solution to the South African contro-
versy. and | wholeheartedly agree. Many thrusts are needed if a solution is ever to
come. I'he Principles are only one ... Iplead for a halt to bank loans and new corporate
investment, until political equality for blacks is realized. It must nevertheless lie argued
that the Principles have had some influence favoring political change, and that they will
continue to do so. Help a person gain economic rights and you will foster gains in his
political rights. Equality at the workplace and massive education programs lor black
and non-white workers ultimately will affect every aspect of their lives, public and
private.... Simply put. the evidence reveals that the Principles arc a conduit from the
workplace through which the workers learn to address broader societal issues, includ-
ing political rights....

The Principles are not an academic response designed to advance the views of those
who are proponents of either investment or divestment. To the contrary, the Principles
are a pragmatic policy, based upon the most judicious engagement of available re-
sources, and arc intended to improve the quality of life, to help bring justice to
unliberated people, and to help build a peaceful, free South Africa for everyone. The
ultimate purpose of the Principles is to contribute toward the elimination of apartheid.
The enormous resources and influence of U.S. companies present a critical mass which
can have a profound catalytic effect favoring fundamental change in South Africa. With
the help of Almighty God, I still believe attainment of these goals is possible.

D. The morality of divestment

Even if the costs and risks are high, and even if there is also almost no
likelihood of blunderbuss divestment’s accomplishing anything, still it is

57Eighlh Report, supra n. 23, at 4.
5*Supra n. 55, at 440-443.
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defended on the ground that it is the only moral position. It is neither the
only moral one nor even moral.

First, there is the deepest difficulty in predicting which route is more
likely to bring the changes we all seek—either responsible presence in
South Africa, specifically including educating, training and promoting
blacks, or the other route, simple withdrawal. Very few of us have the
competence to judge that, and even persons with great knowledge of South
Africa and of history can only speculate more knowledgeably. Remember
that when Hitler took power in 1933, the German Communists rejoiced
because soon the situation would come apart and they would take power.
Soon they were dead.

Given the difficulty of predicting which route is more likely to produce
constructive change, certainly it is high error and high arrogance to label
“immoral” responsible involvement with South Africa. In such uncertainty,
neither route toward change can be called immoral.

Second, there is no evidence that divestment has had any impact at all.
Consider in contrast what the Sullivan signatories have already
accomplished:54

1. End ofall discrimination in all factories and on all company property, by
all signatories.

2. Equal pay for equal work, by all signatories.

3. Minimum wages "well above the appropriate local minimum economic
living level” paid by all but three signatories.

4. Instead of only hourly wages for blacks, all signatories have common
medical, pension and insurance plans.

5. Substantially higher pay increases for black employees than for white,
every year from 1970 to 1983.

6. Blacks in signatories’ supervisory and management categories: 21.2% in
1983, up from 16.7% in 1979 although down from prc-rccession 1981 *s
figure of 25.2%.

7. In 1983, 6,942 blacks in signatories' training programs, up from 1982's
5,544. Another 14,585 in their j ib advancement training, up from
1979's 4.221. Another 35,523 in scholarship and tuition refund pro-
grams. up front 1979's 5,077. And spent on education and training for
black /lOM-employccs in 1983, 52,805,468 for 22,154 people, up front
1982’s 52,194,146 for 21,841 people.

8. Total contributions by signatories to educational and training programs
for blacks, $13,278,000 in 1983, up from |978-9’s S2.740.000.

9. Total contributions outside the business to improve health care and
living conditions, S4.098.600.

10. Total contributions—education/training, health/welfare, and black en-
trepreneurship, 522,418,000 in 1983, up from 53,632,000 in 1978.

11. "Adoption" by signatories of 200 schools, up from 96 in 1980 although
down in dollars.

12. Similar European and Canadian codes adopted and three South African
company codes. In 1979, 10 South African companies, led by Barlow

s“Sullivan signatories' results are drawn ftom sources in n. 55, supra.
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Rand (over 750,001) employees) and including another major conglom-
erate. formed a consortium forsimilaraction. A numberoftheir member
companies, all South African-owned, are recognizing "unregistered”
labor unions as well as registered ones, an unprecedented step among
such companies.

13. Efforts in Western Europe and Soulh Africa to enlist more companies in
the codes.

Given such results, it is even more certainly wrong to call responsible
involvement immoral, and even more probable that this route is the more
moral because more effective and demonstrably life-enhancing.

Third, since it is wrong to discriminate on bases that ignore merit, ab-
solute divestment is immoral. Kellogg was the first foreign— not just U.S.—
company to recognize and bargain with a black union.W Ford was the first
foreign company to promote blacks to be shop stewards. Control Data is a
way-out-front leader in education, including the most modern skills.61
Another U.S. lirm was the first to bring about desegregated housing. Sulli-
van signatories have ended discrimination on company property and some
have gotten descgrated housing into use. (Sometimes imaginative manage-
ment is amazing. One factory supervisor, ordered to end segregated dining
rooms, tore down the wall between them but immediately replaced it with a
complete trellis and planted thick ivy covering the trellis. Soon he thinned
the ivy. soon after let it wither, and soon after that he removed the trellis.)

Arc such companies the same as Boeing, which will not sign the Sullivan
Principles, or Baker International, which was dropped as a signatory and is
on record that its only obligations are to its stockholders and customers? Is it
moral to ignore the difference between those who care and try, and those
who do not? New Jersey’s Assembly Speaker Alan Karcher dismisses the

<OLane Kirkland declared "aiding South African unions the most effective means of promot-
ing equality.” And the head of South Africa's largest black labor federation, Phirosaw Camay,
said the most effective way to pressure South Africa to end apartheid is a campaign of
“selective divestment." He "noted that unions within his country arc divided on strategy, with
some advocating total disinvestment, some opposing it, and others saying it should be aimed
only al limis abusing workers." Both speakers addressed a strategy conference on labor in
South Africa sponsored by AEL-CIO African-American Labor Center and the A. Philip
Randolph Educational Fund. Washington Post, LaborUrgcd to Pressure South Africa. Jan. 11,
19<;5, p. Al5.

6lControl Data's Chairman William C. Norris sent most state pension investment officers in
December 1983 his paper on "South Africa: A Case for Selective Investment,” detailing
Control Data's efforts. They also ran full-page ads in South Africa, e.g.:

"Elias Mudau should have been an engineer. He had talent. ... At the age of 10, Elias

designed a bicycle. Now he rides one.

"Elias represents a tragedy—not just for himself, but for South Africa. . . .

"Control Data is meeting the need for training and education with PLATO. This is a

computer-based training system, developed by an international team of educationalists, and

used in more than 20 countries around the world. . .

"Call Ron Mukdgc ... or write to Control Data HQ . . . Sandton ... "
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difference, saying the Sullivan Principles remind him of the sign over the
entry to Nazi concentration camps: “Work Will Set You Free.” Would such
a viewer also sec no difference between Eichman and lke, since both
presided over killing?

Fourth, is it immoral or only hypocritical to divest but. as a Michigan
university did, then assure a divested company (Dow Chemical, a Michigan
firm which raised the question after being divested) that its annual contribu-
tions were still entirely welcome?

Is it moral to treat South Africa as the only serious problem? Anyone who
has discussed divestment knows the ritual arguments about Libya, USSR,
Amin’s Uganda, Ethiopia, etc. But, it is said. South Africa is unique
because it enshrines racism in law. Regrettably, many countries do. Liber-
ia, forexample, a country with special ties to the U.S.. allows only blacks to
be citizens, only citizens to own land, etc.

Last, absolute ,ivestment is immoral because it certainly risks, and
almost certainly inflicts, injury on people who may depend on a pension
fund’s doing well, or who are students relying significantly on an endow-
ment— people whose interest is enshrined in trust obligation. Advocating
the diversion of funds in trust for the advancement of education or retire-
ment security is wrong. Inflicting financial loss on the people for whose
benefit the funds were established in reliance on fiduciary faithfulness is
abuse of trust.

What is right? The most careful exploration we have, by the Rockefeller
Commission, made three recommendations: First, no new investment. Sec-
ond, major giving for social development by companies involved in South
Africa. Third, the Sullivan Principles. That is, we must “keep saying to the
companies, we must do more, more, more ... we must move faster, faster,
faster... ,”62 If ultimately dialog fails because of corporate disregard for
this terrible problem, then divest. We should join efforts like the one (led by
President Bok) that now has 300 nonwhitc South Africans in U.S. universi-
ties. We should join efforts to make sure our own Government is not
passive.

All that is harder work than blunderbuss divestment. The moral prudent
person will meet the challenge.

E. A postscript on the constitutionality ofabsolute divestment: Are state
and localfunds adopting it violating the Commerce Clause and exclu-
sively Federal responsibility for foreign affairs?

A Congressional Research Service analysis in January 198463 presents

the constitutional questions raised by absolute divestment. | am confident

6IRcv. Sullivan lo ihc signatories, Nov. 9. 1983.

6,Eig, Analysis of Whether the D.C. South Africa Investment Act Violates the Commerce
Clause and the Exclusive Federal Power to Conduct Foreign Relations (Am. Law Div.. Jan.
31. 1984).
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that a statute like Massachusetts’ would be held invalid if subjected to a
properly framed lawsuit.

States can regulate interstate commerce to promote such local interests as
health and safety, and sometimes even local economic interests, so long as
no federal interest stands in the way. The question is whether the state
statute, on balance, promotes legitimate local concc.ns without interfering
(or interfering unduly) with national concerns. Absolute divestment does
not promote local economic concerns, since it does not reflect concern for
the stability of the investments: it singles out one nation's possible instabil-
ity, ignores all other potentially unstable nations and all other types of
investment risk, and ignores the extent to which a company would be
affected even if its South African investment were lost. Absoh:*e divest-
ment statutes or practices arc not as defensible as nondiscriminatory laws
barring state agencies and funds from supporting racial discrimination,
because it  plies to corporate involvement in a specified nation regardless
of discrir..nation elsewhere and regardless of the corporation’s actual
conduct.

When it is foreign commerce that a state’s action affects, there is a greater
burden on the state in the balancing between local and national interests.

Absolute divestment statutes or practices are vulnerable first because
their purpose involves the affairs of another nation and our foreign relations
with that nation and with other interested nations. Purpose is a recognized
factor given weight in the balancing.M Second, if many or even several
jurisdictions passed such statutes, there would be a significant impact on
interstate commerce at least because of securities transactions; and if the
divestment had its intended effect even on one coqjoration, clearly there
would be an impact on foreign commerce. Third, the diversity of ap-
proaches to divestment (sec section 111. B. 2. above) is inconsistent with the
national interest in uniform regulation of commerce. Fourth, the prolifera-
tion of targets of divestment— South Africa of course, but also Namibia
(Boston and the Oregon endowment), Zimbaowe (the Oregon endowment),
Iran (Connecticut) and Northern Ireland (Massachusetts on military in-
volvement there and New York City’s pending ban against firms discrimin-
ating against Catholics there)—is both inconsistent with national
uniformity, and highlights the extent to which these efforts reflect not local
concerns but varying views of what our foreign podcy should be. Fifth and
last, various Federal statutes—the 1976 Act curbing arms sales; action that
has been taken under the 1979 Export Administrate:'. Act; and special
treatment of Export-Import Bank aid for some South Africa-involved trade
and investment— indicate Federal regulation of the subject probably pre-
empting the field even if no other factors were present.

The exclusive Federal power to conduct foreign relations has been held to

wSec e.g., Zsctirrnig v. Miller. 389 U.S. 429. 437-8. 442 (1968).
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bar even stale statutes reflecting greater local interests and less impact on
foreign nations (or on our relations with them) than absolute divestment.
The leading case. Zxcheruig v. Miller of 1968,65 struck down an Oregon
statute requiring its probate courts, before allowing inheritance by someone
abroad—essentially, in Russia and its satellites—to find that U.S. citizens
would be able to inherit from an estate in that legatee's country, and that that
country would not confiscate the inheritance going to the legatee there.
W hile the Court's tests raise the usual questions of just where lies the line,
absolute divestment falls or wrong side. TV state interest in probate is
traditionally recognized, bu tits .ate interest in changing a foreign nation's
practices is nil. The impact on a foreign nation if an occasional individual
there may be denied a legacy/’6 is tiny or less. The impact on a foreign
nation from an effort to sever American economic involvement with it is
potentially massive. And the impact on the Federal Government's ability to
conduct foreign relations if state governments are also trying to affect them
is clear. Further, the interest in not allowing a stale to provoke retaliation
from abroad—e.g., cutting off our platinum, chrome, etc.— is obviously a
national interest that must be controlled at the federal level.

Note that absolute divestment focuses on South Africa itself, while Con-
necticut’s more prudent course focuses on the conduct of the particular
corporations. Here, then, in the constitutional vulnerability of absolute
divestment, is yet another indication of its inferiority to steps like
Connecticut's.

V. A WORD ON FOUNDATIONS. CHURCHES AND CHARITIES.
AND ENDOWMENTS

In the context of divergent investing, few words need be added about
these funds.

Foundations, whose total assets are about $47 billion, are hard to general-
ize about. Many have purposes sufficiently defined that the label “diver-
gent” remains applicable. Some repose a broader authority in their trustees
so that it is wrong to say that the pursuit of any new goals via investing
would be "divergence.” To the extent that a foundation has a defined goal or
range of goals, e.g.. promotion of education or the environment, then the
considerations pertinent to divergent investments by pension funds are
essentially applicable. To the extent that a foundation’s goals are more
loose-knit, the only caution concerns the efficiency and effectiveness of
pursuing non-financial goals by choice of investments. Pax W orld's mutual

wANE
wThc Court in Zscliernig expressly noted how minor and incidental was the imp-.’t on
foreign nations, but still held the statute invalid. And this was in the face of an a' rief

from (he Department of Justice defending the state statute.
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fund (above, section Il) is an example of well-intentioned investing that
advances one advisory firm more than anything else—if anything else.
More significantly, the Ford Foundation built up substantial experience
showing that the most effective route is investing to maximize the funds
available to pursue desired goals, and then pursuing those goals by direct
support. Need more be said".’

Churches and other charitable organizations are, for these purposes,
substantially similar to foundations, with one important difference. Founda-
tions' board membership tends to be more stable than those other organiza-
tions' boards. The more new trustees, the more need to re-educate about
investing, prudent or otherwise—and the more likelihood of year-in. year-
out discussions of which non-financial goals to pursue and how to pursue
them. That in itself seems an argument for investing for strictly financial
goals and pursuing non-financial goals with the enhanced means made
available by prudent investing (subject of course to the non-injurious over-
lay of considerations like no alcohol-tobacco or no blatant law-breakers).

University endowments, with about S30 billion, are unique. N one has
treated this matter as fully as Harvard’s President Bok/’7 An :.(formal and
incomplete statement of his position is that “A university should in a way
compatible with its mission try to make a constructive effort lo solve the
problems of the world" instead of relying on "negative ineffective ways like
fiddling around in stock."68 Under a program Bok began and now chairs,
160 non-white South Africans were in American universities in 1983-84, up
from six in the year the program began, 1979-80 (a similar number is here in
a companion program). Those 160 are here for four-year undergraduate
degrees, some for master’s degrees. They are selected by a bi-racial com-
mittee in South Africa, headed by Bishop Tutu.

A fuller statement of Bok’s view that universities are different in crucial
ways is to be found in his article reprinted in this monograph; sec especially
pages 100-102.

VI. CONCLUSION

Institutional investors' assets arc huge, with pension funds making the
others seem tiny. But these assets are not, as Gary Trudeau put it, “just
sitting there." Pension liabilities dwarf the assets, and the protection of
retirement security— or the endowments’ goal of advancing education and
the foundations’ varied goals—arc all not only socially responsible but truly

MSupra, n. 37
'"Harvard Crimson, The Bok Alternative, p. F-5, Commencement Issue 1983.
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noble endeavors. How well those objectives are met depends in large
measure on the investment performance of their funds.19

The varied efforts to divert these funds from their crucially important
goals, whether to promote local investing or avoid investing abroad, or to
promote a special clearly desirable social goal like environmental improve-
ment or small business or low-income housing, or to discourage clearly
undersirable conduct like sustained and substantial violation of law or
uncaring and irresponsible involvement in South Africa, come from a vari-
ety of motivations. Some advocates of divergent investing are as well-
intentioned as people can be, although almost none of those advocates even
think about the goals they may be interfering with, and even fewer have the
patience to consider the investment implications of their effort. Other advo-
cates may or may not be so well-intentioned, but knowingly put their own
goals ahead of the social and legal trust obligation to use other people's
money only for the noble purposes for which the fund was created. Such
struggle among competing noble goals is natural in a pluralist society. Hut
there are also some advocates who (sad to say) are usually the most power-
ful of the divergent pressures on these funds— particularly on public pen-
sion funds— who use the facade of helping housing or it. state development
to enrich their own firms or their power in politics or in a union, and perhaps
their campaign coffers as well.

Confusion, let alone deception, about precisely what is really being
advocated usually can be averted only by following Sergeant Friday's
practice of getting the facts. If a particular divergent investment or policy
will not injure the fund and does not rcdect merely the personal view of the
trustees, then objection to going forward is either foolishly narrow-minded
(as ifdecisions must be exclusively financial) or else plain foolish. Hut that
"il” is a crucial one. Too often the only investment aspect considered is the
likely returns, sometimes measuring them relative to inappropriate com-
parisons, more often ignoring the other essential aspects of returns: relative
risk, relative liquidity, and implementation costs.

W ithout the persistence to bring out the facts and the patience for full
analysis, the legal and moral obligation to abide by the trust power over
other people’s money and interests will not be honored. Honoring that

'WTo improve the investment performance of such funds, which do not all do as well as they
should and arc not as accountable as they should Ik , involves several problems that still need
work. See, e.g.. my efforts (as task force chairman, editor and part author) in Twentieth
Century Fund, Abuse on Wall Street: Conllicts of Interest in the Securities Markets (1080); and
my Should Pension Funds be Used to Achieve “Social"Goals, 119 Trusts & (Estates 10(Sept.),
27 (Oct.) and 26 (Nov.) (1980); Why Mutual Funds are Top Performers (Client as Culprit).
Pensions & Investment Age, July 20, 1981, at 13 and editorial at 10; Why Have Pension Funds
Performed So Poorly? (unpublished talk. May 1982); Picking Investment Managers. Pensions
& Investments. Apr. 24, 1978, at 61 and editorials at 8; Government Finance Officers Ass'n,
Resources in Review: New Directions in Investment and Control of Pension Funds. July 1984,
p. 20 and id., New Dala on Pension Funds, Sept. 1984, p. 22 (book reviews).
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obligation takes some knowledge and some work. When the challenge is
increased by having to fend off soap-box simplifiers, well-intentioned or
not, it also takes savvy, durability and even courage. Generations of experi-
ence of countless faithful and prudent fiduciaries doing their best to meet
their obligations make clear that the challenge will be met.
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APPENDIX

The Sullivan Principles

Statement of Principles
of U.S. Finns with Affiliates
In the
Republic of Soulh Africa

PRINCIPLE i: Non-Segregation ofthe races in all eating, comfortand work
facilities
Each signator of the Statement of Principles will proceed immediately to:
« Eliminate all vestiges of racial discrimination.
« Remove all race designation signs.
« Desegregate all eating, comfort and work facilities.

PRINCIPLE II: Equal and fair employment practices for all employees
Each signator of the Statement of Principles will proceed immediately to:
¢« Implement equal and fair terms and conditions of employment.

* Provide non-discriminatory eligibility for benefit plans.

e Establish an appropriate and comprehensive procedure for handling
and resolving individual employee complaints.

e Support the elimination of all industrial racial discriminatory laws
which impede the implementation of equal and fair terms and condi-
tions of employment, such as abolition of job reservations, job frag-
mentation. and apprenticeship restrictions for Blacks and other non-
whites.

e Support the elimination of discrimination against the rights of Blacks
to form ot belong to government registered and unregistered unions
and acknowledge generally the rights of Blacks to form their own
unions or be represented by trade unions which already exist.

e Secure rights of Black workers to the freedom of association and assure
protection against victimization while pursuing and after attaining
these rights.

« Involve Black workers or their representatives in the development of
programs that address their educational and other needs and those of
their independents and the local community.

PRINCIPLE IlI: Equal payfor all employees doing equal or comparable
workfor the same period of time
Each signator of the Statement of Principles will proceed immediately to:
e Design and implement and wage and salary administration plan which
is applied equally to all employees, regardless of race, who are per-
forming equal or comparable work.
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Ensure an equitable system ofjob classifications, including a review of
the distinction between hourly and salaried classifications.
Determine the extent upgrading of personnel and/or jobs in the upper
echelons is needed, and accordingly implement programs to accom-
plish this objective in representative numbers, insuring the employ-
ment of Blacks and other ncn-whites at all levels of company
operations.

Assign equitable wage and salary ranges, the minimum of these to be
well above the appropriate local minimum economic living level.

PRINCIPLE 1V: Initiation of and development of training programs that
will prepare, in substantial numbers, Blacks and other non-wliiies for
supervisory, administrative clerical and technical jobs.

Each signator of the Statement of Principles will proceed immediately to:

Determine employee training needs and capabilities, and identify em-
ployees with potential for further advancement.

Take advantage of existing outside training resources and activities,
such as exchange programs, technical colleges, and similar institutions
or programs.

Support the development of outside training facilities, individually or
collectively— including technical centers, professional training expo-
sure, correspondence and extension courses, as appropriate, forexten-
sive training outreach.

Initiate and expand inside training programs and facilities.

PRINCIPLE V: Increasing the number of Blacks and other non-wliites in
management and supervisor)' positions.
Each signator of the Statement of Principles will proceed immediately to:

Identify, actively recruit, train and develop a sufficient and significant
number of Blacks and other non-whites to assure that as quickly as
possible there will be appropriate representation of Blacks and other
non-whites in the management group of each company at all levels of
operations.

Establish management development programs for Blacks and other
non-whites, as needed, and improve existing programs and facilities
for developing management skills of Blacks and other non-whites.
Identify and channel high management potential Blacks and other non-
white employees into management development programs.

PRINCIPLE VI: Improving the quality ofemployees' lives outside the work
environment in such areas as housing, transportation, schooling, recrea-
tion and health facilities

Each signator of the Statement of Principles will proceed immediately to:
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the specific needs of Black and other non-white employees in the areas
of housing, health care, transportation and recreation.

« Evaluate methods for utilizing existing, expanded or newlv established
in-house medical facilities or other medical programs to improve medi-
cal care for all non-whites and their dependents.

» Participate in the development of programs that address the educational
needs of employees, their dependents, and the local community. Both
individual and collective programs should be considered, in addition to
technical education, including such activities as literacy education,
business training, direct assistance to local schools, contributions and
scholarships.

¢ Support changes in influx control laws to provide for the right of Black
migrant workers to normal family life.

« Increase utilization of and assist in the development of Black and other
non-white owned and operated business enterprises including distribu-
tors, suppliers of goods and services and manufacturers.

Increased Dimensions of Activities Outside the Workplace

¢ Use influence and support the unrestricted rights of Black businesses to
locate in the Urban areas of the nation.

¢ Influence other companies in South Africa to follow the standards of
equal rights principles.

¢ Support the freedom of mobility of Black workers to seek employment
opportunities wherever they exist, and make possible provisions for
adequate housing for families of employees within the proximity of
workers employment.

e Support the recension of all apartheid laws.

With all the foregoing in mind, it is the objective of the companies to
involve and assist in the education and training of large and telling numbers
of Blacks and other non-whites as quickly as possible. The ultimate impact
of this effort is intended to be of massive proportion, reaching and helping
millions.

Periodic Reporting

The Signatory Companies of the Statement of Principles will proceed im-
mediately to:
« Report progress on an annual basis to Reverend Sullivan through the
independent administrative unit he has established.
¢« Have all areas specified by Reverend Sullivan audited by a certified
public accounting firm.
¢ Inform all employees of the company's annual periodic report rating
and invite their input on ways to improve the rating.
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DISINVESTMENT—THE
CONSTITUTIONAL
QUESTION

by Albert P. Blaustein*

1 INTRODUCTION

Injustifiable outrage against patterns of human rights violations through-
out the world, American states, cities, universities and both public and
private funds arc now engaged in the process of disinvestment' from firms
doing business in the offending nations.

Atyear’send 1984, at least halfof the states of the United States (plus the
District of Columbia) had introduced legislation compelling South African
disinvestment2—and such laws had been enacted in Connecticut, Mary-
land, Massachusetts, Michigan and Nebraska. In addition, New York City,
Boston, Philadelphia and possibly another dozen or so major municipalities
had passed ordinances to that effect— “with officials in Chicago, Detroit,
Los Angeles and Seattle apparently contemplating comparable moves."3

Nor is South Africa the only target. Disinvestment laws and ordinances
have been enacted with regard to the Soviet Union (Michigan), Iran (Con-
necticut), Northern Ireland (Massachusetts), Namibia (Boston and Oregon
endowments) and Zimbabwe (Oregon endowment). Poland is a secondary
target in proposed legislation in Kansas, and Massachusetts is considering
the addition of Sri Lanka to its prohibitions.

W hether disinvestment will achieve its human rights objectives—or,
indeed, be counterproductive—is discussed elsewhere in this volume. Ditto

'In this context, the word “disinvestment” is used interchangeably with the terms “divest-
ment” and "divestiture." Technically speaking, however, “'disinvestment’ more correctly
applies to the act of withdrawing money that has previously been invested (while) 'divestment’
applies to the more active procedure of ridding oneself of something, including certain stocks
in a portfolio.” Chettle, The Law and Policy of Divestment of South African Stock. 15 Law
and Policy in Int’l. Bus. 445 (19S3), n. 1.

#iThe April, 1984, Legislative Update of the American Legislative Exchange Council report-
ed on more than 66 South African disinvestment bills pending in 22 stales. Legislative action in
26 states and the District of Columbia is compiled in Appendix Il of the New Jersey Public
Hearings before the Assembly State Government, Civil Service. Elections. Pensions, and
Veteran's Affairs Committee on Assembly Bills 1308 and 1309, held in Trenton, N.J..
September 24, 1984. (Stale Actions on Legislation Concerning Divestment of State Eunds in
the Republic of South Africa, pp. 72x-77x.)

m'Olson, Introduction to this volume, p. vii and n. 1.

“Chairman and President, Human Rights Advocates International: Professor of Law,

Rutgers University School of Law— Camden. The research contribution of Rutgers law student
Patricia E. Larkin is gratefully acknowledged.
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