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'/too black employees getting 
instructions from the Workshop 
Foreman in the assembly of a 
hydraulic unit. In c re a s in g  t h e  n u m b e r  of B lacks, 

C o lo red s ,  a n d  A s ian s  in M a n a g e m e n t  
a n d  S u p e rv iso ry  P o s i t io n s

Blacks a s  % o f  
Total in S u p e r­
visory an d  
M anagem en t 
C ategories ,  
Sullivan 
R eporting  
S igna to r ies

25.2
21.6*

21 . 2 *

Decrease in ‘02 and 'tf.' is 
likely a result of (he recession.
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INumber o f  B lacks in Educa tion  
a n d  Training P ro g ra m s  S u p p o r te d  by Sullivan R eport ing  S ig n a to r ie s

Scholarship and Tuition Refund Programs

1979 1980 1981 1982 1983

Non-Employees _ 21,147 65,563 21,841 22,154
Employees 5,077 4,919 2,545 4,295 13,369
Sub Total 5,077 26,066 67,908 26,136 35,523

Job  Advancement Training (Employees)

In-House 4,221 11,506 15,275 13.232 11,820
Outside _ 1,659 1,317 1,427 2,765
Sub Total 4,221 13,165 16,592 14,659 14,585

TOTAL 9,298 39,231 84,500 40,795 50,108

Management meeting 
at Coca-Cola



T hey 're  ca lled  industry  t ra in in g  c e n ­
ters . S o m e t im e s  they 're  ca lled  te c h n i ­
cal t ra in in g  c e n te rs ;  s o m e t im e s  they 
have  o th e r  titles. By w h a te v e r  nam e , 
they 're  th e  p la c e s  w h e re  t h o u s a n d s  o f  
b lack  S o u th  Africans a re  a c q u ir in g  th e  
e d u c a t io n a l  b a s ic s  a n d  j o b  skills to  e n ­
ab le  th e m  to m o v e  into r e sp o n s ib le  
j o b s  in indu s try  a n d  c o m m e rc e .

O n e  o f  th e s e  is St. A n thony 's  Schoo l a t

B o k s b u rg  in th e  Transvaal. Here s o m e  
5 ,0 0 0  b lack s  g e t  techn ica l  t ra in in g  at 
d a y  o r  e v e n in g  c o u rs e s ,  T he  m u lt i ­
racial c e n t e r  is s u p p o r t e d  in b o th  a  fi­
n anc ia l  a n d  a  m a n a g e m e n t  s e n s e  by 
S o u th  African, A m erican  a n d  E u ro p ean  
m u lt i-na tiona l  c o m p a n ie s .

In s c h o o ls  o f  th is  kind, b lack p ro g re s s  
is m a d e  visible. H o p e s  a re  k indled . 
F u tu res  a r e  de c id e d .
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Students attending 
class at a technical 
center supported by 
subsidiaries o f U.S. 
corporations.

IBM Video Education Project
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ADDENDUM

MEETING THE MANDATE FOR CHANGE

Rev ised  January1, 1985

The material in this booklet remains essentially unchanged from the time it was written 

except for the numeiical data.

W e  offer herewith 1984 data for the charts included.

In each case, refer to the page indicated and to the name of the particular chart on that page, 

and you will be able to derive updated information on the effort of the Signatory Com panies to 

fulfill their m a n d a te - t o  bring about change in South Africa.

P age  6

Chart: Sullivan  P a r t ic ip a t io n  by  U .S. S ig n a to r ie s

1984 # Sullivan Signatories

# Employees

128

64,724

# Reporting Signatories 

% Reporting Signatories

98

76.6

Page  7

Chart: D e s e g re g a t io n  o f  E qua l  Pay, Su llivan  R e p o r t in g  S ig n a to r ie s
1984 % Desegregated 100%

100%
14%
1 6 %

% Equal Pay/Equal W o rk  

% W h ite  Pay Increase 

% Black Pay Increase

Inflation Rate
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Chart:

Page 7

Page  0

C hart :

W a g e  o f  Low est Paid E m p lo y e e  R e la ted  to  M in im u m

1984; # L o c a t io n s  \  L o ca t io n s

Less th a n  0  2 I
0 0 0

1 - 2 9 ’ 2 I
3 0 -  5 0  83 48
51 - 75 50  29
> 6 - 1 0 0  22 13

M o re  th a n  100 14 8
N o  a n s w e r  0  0

cont.

TOTAL 173 100

* D o e s  no t  in c lu d e  rural lo c u ' ;o n s  w h ic h  h a v e  satisfied n o n -u rb a n  m in im u m  w a g e  
r e q u i r e m e n ts

E d u c a t io n  a n d  T ra in in g  P ro g ra m s  fo r  Black E m ployees*

# o f  P e o p le  D o lla r
1984: P a r t ic ip a t in g  C o n t r ib u t io n s

* Basic T ra in ing  2 7 ,0 9 i  4 0 8 ,0 4 8
* Industry  Train . C en t .  N /A 3 4 9 ,5 2 0

S ch o la rsh ip s  8 4 9  33 3 ,5 8 5
Total 2 7 ,9 4 0  1 ,091,153*

* B ecause  o f  differing in te rp re ta t io n s  o f  "d irec t  e x p e n d i tu r e s ” in rep o r t in g  Rand s p e n t  on  
tra in ing  p ro g ra m s ,  a large su m  o f  m o n e y  w as  no t  r e c o rd e d  q u an t i ta t iv e ly  by 
A. D. Little. T here fo re ,  th e  total for E duca tion  a n d  Train ing  p ro g ra m s  for b lack  
e m p lo y e e s  d o e s  not a c c u ra te ly  reflect th e  effort o f  th e  S ignatories.
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Cha t-

P age  20

C hart:

Su llivan  S igna to ry  C o n t r ib u t io n s  O u t s id e  t h e  B us iness  to  In -p ro v e  H e a l th  C a re  a n d  
Living C o n d i t io n s  (in 0 0 0 's  D ollars)

1984: Housing
H ea lth ,  W e lfa re ,  Civic 
R ecrea tion  
O th e r  

Total

Total to  D a te

Sull ivan  S ig n a to ry  C o n t r ib u t io n  S u m m a ry

1984: A v e rag e  S's Per E m p lo y ee
E d u ca tion  a n d  T rain ing  $176*
H e a l th  a n d  W e lfa re  122
Black E n t re p re n e u rs h ip  53

Total 351

1984: A verage  S's Per R ep o r t in g  S ignatory
E d u ca tion  a n d  T rain ing  $1 1 6 ,2 6 6 *
H ea l th  a n d  W elfa re  8 0 ,3 3 3
Black E n t re p re n e u rs h ip  3 5 ,0 3 4

Total 2 3 1 ,633*

1984: Total $'s (000's)
E d u ca t io n  a n d  Tra in ing  11,394*
H e a l th  a n d  W e lfa re  7 ,873
Black E n t re p re n e u rs h ip  3 ,433

Total 22 ,700*

TOTAL S's to  DATE (000's)
E d u ca tion  a n d  Tra in ing  55 ,825
H ea l th  a n d  W elfa re  3 2 ,3 9 4
Black E n t re p re n e u rs h ip  13,021

* B e c a u se  of  differing in te rp re ta t io n s  of  "d irec t  e x p e n d i tu re s "  in rep o r t in g  Rand sp en t  
o n  tra in in g  p ro g ram s ,  a large su m  o f  m o n e y  w a s  n o t  r e c o rd e d  q u a n t i ta t iv e ly  by 
A. D, Little. T h e re fo re ,  th e  to ta l for E d u ca t io n  a n d  Tra in ing  p ro g ra m s  for b lack  
e m p lo y e e s  d o e s  no t  a c c u ra te ly  reflect th e  effort o f  th e  S ignatories .

$ 2 ,3 3 2 .4
2 ,4 4 1 .9
1,474.8
1.623.5
7 .8 7 2 .6

$ 3 2 ,2 8 5 .0



- 4 -

Chart:

Page 16

Page  17

C hart:

Page  18

Chart:

Chart:

E d u c a t io n  a n d  T ra in in g  P ro g ra m s  fo r  Black N o n -E m p lo y e e s  by  Sullivan S igna to r ie s

1984:

Basic Tra in ing  
S ch o la rsh ip s  
O th e r  P rog ram s 

Total

# o f  P e o p le  
P a r t ic ip a t in g

9 ,3 9 7  

9 ,1 9 7

D o lla r
C o n t r ib u t io n s

1 .916 ,482
1 .352 ,858
3 .2 6 9 ,3 4 0

Not R e c o rd e d

A d o p t-A -S c h o o l  P ro g ra m s ,  Sullivan S ig n a to r ie s

1984: # o f  S ch o o ls  2 5 0
D ollar C o n t r ib u t io n  $ 1 ,2 4 3 ,9 6 5
Total D ollar C o n t r ib u t io n  to  D a te  $4 ,807 ,321

!• jm m a r y  o f  F inanc ia l  C o n t r ib u t io n s  to  E d u c a t io n a l  a n d  T ra in in g  P ro g ra m s  For 
Blacks by  Sullivan S ig n a to r ie s  (in 0 0 0 's  D ollars)

1984: N o n -E m p lo y e e s  $ 3 ,2 6 9 ,3
E m p lo y ees  1 ,091 ,2*
A dop t-A -S choo l 1 ,244 ,0
G e n e ra l  S u p p o r t  5 ,7 8 9 .6

A n n n u a l  Total (1984) $ 1 1 ,3 9 4 .1 *

E m p lo y e e s  D ays  C o n t r i b u t e d  in E d u c a t io n ,  T ra in in g ,  A d v is ing  a n d  A ssis ting  Blacks, 
Sullivan  S ig n a to r ie s  -  N u m b e r  o f  E m p lo y e e  D ays  C o n t r ib u te d

1984: Industry  T ra in ing  C en te rs N/A
A dopt-A -S choo l 4 ,9 4 8
G e n e ra l  S u p p o r t  to  Ed. Inst. 8 ,5 5 2
Small Business D e v e lo p .  C orp . 234
A dvising a n d  Assisting 9 7 ,7 0 4

Total 1 11,438
* (See nex t  page)



C hart:  Racial C o m p o s i t io n  o f  T ra in in g  P ro g ra m s ,  Sullivan  S ig n a to r ie s

3 -

Page 8 cont.

% o f  Blacks #  o f  Blacks
1984: P a r t ic ip a t in g P a r t ic ip a t in g

Skilled 48 3 ,0 9 0
Sales 45 1,282
Clerical 45 806
S uperv iso ry 43 1,490
M anager ia l 13 259

Total 6 ,9 2 7

Page  9

Chart: Black as  % o f  T o ta l  in S u p e rv iso ry  a n d  M a n a g e m e n t  C a te g o r ie s ,  Sullivan
R e p o r t in g  C o m p a n ie s

1984: 23 .2 %

Page  10

C har t :  N u m b e r  o f  B lacks in E d u c a t io n  a n d  T ra in in g  P ro g ra m s  S u p p o r t e d  by  Sullivan
R e p o r t in g  S ig n a to r ie s

S ch o la rsh ip  a n d  Tu ition  R efund  P rog ram

1984: N o n - e m p lo y e e s  10,330
E m p lo y ees  2 7 ,9 4 0

Sub  Total 3 8 ,2 7 0

jo b  A d v a n c e m e n t  T ra in ing  (Em ployees)

1984: In -H o u se  7 ,6 2 0
O u ts id e  2 ,135

S ub  Total 9 ,7 5 5

Total 4 8 ,025



C hart:  Su llivan  S ig n a to ry  C o n t r ib u t io n s  O u t s i d e  t h e  B usiness  in S u p p o r t  o f  Black
E n t r e p r e n e u r s h i p  (in 0 0 0 's  D ollars)

1984: S u p p o r t  o f  Small Business D e v e lo p .  C o rp .  S 5 1 3 .6

C o n s u l ta n c y  a n d  A ssis tance  2 ,9 1 9 .7

Total 3 ,4 3 3 .3

Page 21

For A d d i t io n a l  C o p ie s :

E. N. Brandt
C h a i rm a n ,  C o m m u n ic a t io n s  Task C r o u p  
% THE D O W  CHEMICAI C O M PA N Y  
2 0 3 0  D o w  C e n te r  
M id lan d ,  M ich ig an  4 8 6 4 0

Printed in U.S.A.



T h e  PACK C o m m e rc ia l  C o llege  e n ro l led  
its first s t u d e n t s  in Ju ly  1981. PACK, a  
privately fu n d e d  sc h o o l  in th e  b lack 
to w n sh ip  o f  Sow eto , o f fe rs  a  five-year 
p ro g ra m . A m erican  c o m p a n ie s ,  u n d e r  
th e  a u s p ic e s  o f  th e  A m erican  C h a m b e r  
o f  C o m m e rc e  in S o u th  Africa, p ro v id ed  
tile initial fu n d in g  a n d  le a d e r s h ip  
n e c e s sa ry  to  d e s ig n ,  o rg a n iz e  a n d  u l­
t im ate ly  build  a n d  furn ish  th is  u n iq u e  
schoo l,

A ccord ing  to th e  1983 e n ro l lm e n t  
b rochure ,  th e  a im s  a n d  o b jec t iv es  o f  
PACK are:

"To give a n  e d u c a t io n  o f  the  h ig h e s t  
quality  le a d in g  to  a c o m m e rc ia l  m a tr ic ­
ula tion  in o r d e r  to  p re p a re  p u p i ls  for 
university  c o u rs e s ,  p ro fe ss io n a l  d i ­
p lo m as ,  o r  b u s in e s s  c a ree rs .

'To instill a c o n f id e n c e  in e a c h  pupil ol 
h is o r  h e r  individual w orth  in o r d e r  tha t  
a s e n s e  m ig h t  b e  g a in e d  o f  b e in g  e d u ­
c a te d  for life r a th e r  th an  m ere ly  b e in g  
t ra in ed  f o r a  living."

A ccep tance  into th e  sc h o o l  is b a s e d  o n  
a g e  a n d  m erit .  P a ren ts  m u s t  pay  a s e t  
p o r t io n  o f  th e  fees. In c a s e s  o f  real 
n e e d  o r  m erit,  th e  p a re n ts '  p o r t io n  m ay  
be  waived. Merit is th e  e s s e n t ia l  c r i te ­
rion. T h e  b a la n c e  o f  fee s  is m e t  by 
s c h o la r s h ip s  from the  private sec to r .

"To p rov ide  a n  e n r ic h in g  a n d  c o m ­
p re h e n s iv e  ex tra -m u ra l  p r o g r a m m e  for 
fo s te r in g  qu a l i t ie s  o f  le a d e r s h ip  a n d  
e n c o u r a g in g  a  s e n s e  o f  responsib il i ty  
a n d  se rv ice  to w a rd s  the  c o m m u n i ty  r.t 
large.

PACE College.
Pax Pennington -  
Headmaster
Oswald Ntsliali -  
Deputy Headmaster



"In September o f 1979,1 was taught how to 
operate the grinding and setting o f the 
machines, and in 1980, I started as a 
(earner setter. And now I am happy and 
enjoying m y job. Alfred Teves Engineering 
gives our country a tot o f  improvements. 
Nay God help m e to spend the rest o f  m y  
life with this company. I have now served 9 
years and two months with the com pany."

3. DAE HUE LUTHULI -  BEECHHUT 
COLOR AHD FLAVOR DISPEHSER:
"I am a African female working for Beechnut 

Life Savers for clci.'en years. I started as a 
labourer and I was promoted to Quality 
Control Dcptmc.nl where I worked as 
checker. I worked there, for four years. How 
I'm a colour and flaveur despenser. I really 
enjoy this job. The salary isn't bad.
"This factory has been so  much improved 
e.g. our cloakrooms, washing/ laces and 
our lovely Canteen will be soon in opera­
tion. We are all pleased about the School 
grant we are given to educate our children. 
IVe arc also very much impressed by the 
group o f trainee supervisors. "

"All em ployees are Chest X-Rayed yearly at 
our premises for which the company pays. 
Only eight out o f about 300 workers have 
been found to have TB. Those with TB are 
getting daily treatment from me, in cooper­
ation with the Public Health Department. If 
a worker is admitted to the hospital, the 
company provides him with food and I pay 
them regular visits. Their jo b s  are kept for 
them. IVe have a personnel officer who as­
sists us with alt our problems. I could write 
a book on what this company does for 
non-Whites. ”

2. WASHIHGTOH NGCOTYELWA -  SETTER 
IH NACHIHE SHOP:
"I have grown up with this company, start­
ing on the 8th o f December, 1971. Ny first 

jo b  was housekeeping. In 1972, the com­
pany bought a 4 Station Ho. 5 machine and 
taught m e how to operate it.

"lam a qualified sta ff nurse. I began m y  
em ployment in August 1978. IVe have four 
active non-white first aiders, who were 
trained at St. John's Ambulance for which 
the company paid. They take over during 
m y absence from work. A qualified doctor 
com es twice weekly.



4. SEHIAS NAhZIHI -  
MACHINIST, TOOLROOM:
"I started in January 1975 in maintenance, 
servicing machines and cleaning in the 
Toolroom. Then I was next promoted to cut­
ter grinding. I went to school for house­
keeping and safety. next I was accepted as 
artisan on grinding cutters and cylinders, 
and transferred as toolmaker, turning and 
fitting. How I plan to train as toolmaker.
"/ am satisfied with the company as it is 
nonracial and we now have our own black 
nursing sister who understands us better in 
our own language. A doctor comes twice a 
week for which the company pays. ”

5. SI NOH BATH A -  SUPERVISOR 
in TRAimno:
“Ijoined this company early in June 1975.
"The team leader was there to teach me 
with panning bccchies, breaking, weighing 
beans and putting them in pans.
"I was trained in panning for 6 month and 
after that the team leader promoted m e and 
the Supervisor gave m e 1st grade wages. 
After that I working in panning three full 
years.

",Early March I97B m y Supervisor called me  
said now you are a team leader —your work 
has done right everytime.
"I am now being trained to be a Supervisor. 
I am very happy. Conditions in the Com­
pany arc improving all the lime."

6. ALFRED NAtlLAHGU -  LEADIHG IIA I.J :
"I started to work in January. 1977 as an 
operator in the Machine Shop, and during 
the past four years m y wages have in­
creased regularly. I have also successfully 
passed two courses at a Training Centre.
"Presently I am having a house built in 
Vosloorus with help from the company. 
Were il not for the black advancement pro­
gramme I would never be able lo build m y  
own house. My wife and I are looking anx­
iously forward to 17101x2 into our own home 
this year. My ambition is to become a 
toolsetter one day."



Im p ro v in g  th e  Q u a li ty  o f  E m p lo y e e s '  
Lives O u ts id e  th e  Work E n v iro n m en t  
in Such  A reas  As H ousing , T r a n s p o r t a ­
t io n ,  S ch o o l in g ,  R ecrea tion , a n d  
H ealth  F ac il i t ies .

U.S. c o m p a n ie s  a rc  s p e n d in g  m ill ions 
o f  d o l la rs  an n u a l ly  in s u p p o r t  o f  e d u c a ­
tion a n d  tra in in g  o f  b lack s  in the  g e n ­
era l p o p u la t io n  a s  well a s  a m o n g  the ir  
own e m p lo y e e s .  In 1983 the  a n n u a l  cx-

E duca tion  a n d  Training P ro g ra m s  for Black Non-Em ployees 
by Sullivan S igna to r ies

1982 1983

# of People 
Participating

Dollar
Contribution

it of People 
Participating

Dollar
Contribution

Basic Training 14,136 $ 180,281 12,629 $ 303,990
Scholarships 7.705 1,262,215 9,525 1,237,748
Other Programs - 751,650 - 1,263,730

TOTAL 21,841 $2,194,146 22,154 $2,805,468

p e n d i tu re s  for th is  p u rp o s e  by Sullivan 
Principle c o m p a n ie s  a m o u n te d  to 
near ly  $ 3  million.

U.S. c o m p a n ie s ,  c o g n iz a n t  o f  the  fu n ­
d a m e n ta l  n e e d  to  im prove th e  quality  
o f  b lack e d u c a t  ion, a re  now  inves ting  in 
p r o g r a m s  d e s ig n e d  to  ra ise  a c a d e m ic  
s t a n d a r d s  a n d  im prove  th e  te a c h in g  
skills o f  b lack  e d u c a to r s .  Concurrently, 
rem ed ia l  p r o g r a m s  c o n t in u e  for to ­
day 's  b lack  p u p i ls  to c o m p e n s a t e  for 
th e  ex is t in g  in a d e q u a c ie s .

In te r m s  o f  th e  t im e  e m p lo y e e s  d e ­
voted  to h e lp in g  in va r ious  p ro g ra m s  to 
im prove  th e  e d u c a t io n  a n d  living c o n ­
d i t ions  o f  th e  b lack s  in va r ious  ways, 
th e  120 U.S. c o m p a n ie s  w ho a re  s ig ­
n a to r ie s  o f  th e  Sullivan Principles p ro ­
v ided  e a c h  y e a r  for th e  p a s t  four years, 
on  ave rag e ,  the  eq u iv a len t  o f  2 2 9  full­
t im e  p e r s o n s  -  a n  a v e ra g e  o f  57 ,072  
e m p lo y e e  d a y s  annually .

In 1983, 2 0 0  b lack  sc h o o ls  in S ou th  
Africa received  a id  from U.S. c o m p a ­
nies, a n d  th e  a v e ra g e  a id  a m o u n t  p e r  
sch o o l  e x c e e d e d  $ 4 ,0 0 0 .



The Adopt-A-School p ro g ra m  o r ig i­
n a te d  in D urban  th re e  y e a r s  be fo re  the  
Sullivan Principles w ere  e s ta b l ish e d ,  
a n d  the  Sullivan S igna to ry  c o m p a n ie s  
se t  a  goal o f  a d o p t in g  100 s c h o o ls  
a m o n g  th e ir  m e m b e r  c o m p a n ie s  by 
th e  e n d  o f  1980. By late 1983 the 
n u m b e r  o f  " a d o p te d "  s c h o o ls  re a c h e d  
200, a n d  a  c a m p a ig n  h ad  b een  
lau n ch ed  by a  J o h a n n e s b u r g  n e w s ­
paper, s u p p o r te d  by o th e r  S o u th  Afri­
can  g ro u p s ,  to  have 1,000 b lack 
s c h o o ls  " a d o p te d "  by e x te n d in g  th e  
p ro g ra m  to o th e r  c o m p a n ie s  a n d  in ­
s ti tu tions .

Adopt-a-School Programs 
Sullivan Signatories

#of
Schools

Dollar
Contribution

$1,177,814

630,800

$3,563,356



Adopt-A General
School Support

NA NA $ 1, 200,8

1,539.7
$3,743,1** $1,177.8 HA
3,118.5 950.0 $3,703.7

9,175.4
9, .126.3
9,410.6

2,805.4 6,012.4 804.8 3,655.5 13,278.1
$14,048.6 $16,477.9

Since  1978, financial c o n tr ib u t io n s  by Sullivan s ig n a to ry  c o m p a n ie s  to  p ro ­
g r a m s  co v e r in g  e d u c a t io n  a n d  t ra in in g  h ave  in c re a se d  by a  fac to r  o f  11 to  a 
1983 level o f  $ 1 3 ,2 7 8 ,1 0 0 .

• figures lor 1978 anil 1979 cover 6 nmiillis'activity 
"figu res in.iy include some assistance ol whiles 
MAMot Available

$ 1,200.8 NA
1,539.7
4,254.5**
2,054.1
2,194.1 3,603.9 630.8 2.981.8

Number o f  Employee Days 
Contributed

1980 1981 1982 1983

6,649 2,555* 5,953 MA

1.967 2,418 2,884 4,038

NA 5,105 5,683 7,114

88,839 94,740

Summary of Financial Contributions to Educational and Training Programs 
for Blacks by Sullivan Signatories (In 000's Dollars)

Annual
Total

Employee Days Contributed in 
Education, Training, Advising and 

Assisting Blacks, 
Sullivan Reporting Signatories

Industry Training Centers

Adopt-A-School

General Support to 
Educational Institutions

Small Business Development 
Corporation

Advising and Assisting

Non
Employees Employees



T he Adopt-A-School p ro g ra m  o r ig i­
n a te d  in D u rb an  th re e  y e a r s  b e fo re  the  
Sullivan Principles w ere  e s ta b l ish e d ,  
a n d  th e  Sullivan S igna to ry  c o m p a n ie s  
s e t  a  goa l  o f  a d o p t in g  100 sc h o o ls  
a m o n g  the ir  m e m b e r  c o m p a n ie s  by 
the  en d  o f  1980. By late 1983 the  
n u m b e r  o f  " a d o p te d "  s c h o o ls  re a c h e d  
200 , a n d  a  c a m p a ig n  h a d  b e e n  
lau n ch ed  by a  J o h a n n e s b u r g  n e w s ­
paper, s u p p o r t e d  by o th e r  S o u th  Afri­
can  g ro u p s ,  to  have 1,000 b lack 
sc h o o ls  "a d o p te d "  by e x te n d in g  the  
p ro g ra m  to o th e r  c o m p a n ie s  a n d  in ­
s ti tu tions .

Adopt-a-School Programs 
Sullivan Signatories

#of
Schools

Dollar
Contribution



Sullivan Signatory Contributions Outside the Business to Improve Health Care 
and Living Conditions* (In 000's o f Dollars)

Mousing
Health, Welfare, 

Civic Recreation Other

478.2
$ 1,246.7

342.4 195.5
SI, 112.0

651.4
$ 2,431.

1,667.5
508.0 639.4 680.9 3,499.4

1,952.9
1,612.6

1,600.0
1,393.11

1,522.9
1,102.7

1,437.0
1,272.9

6,512.8
5,381.3

1,645.9 1,300.7 870.5 1,103.2 4,920.3
$7,383.9 $6,390.9 $4,380.2 $6,257.4 $24,412.4

‘ In some cases whites also benefit from these programs hut 
never lo the exclusion of blacks.

*0 months only,

Viu Anderson, interna­
tional soccer star, con­
ducted numerous 
clinics for local young­
sters. His trip to South 
Africa was organized 
and financed by a 
Sullivan signatory 
company.



Average $'s Per Employee
Education

and
Training

Health
and

Welfare

Black
Entrepre­
neurship

Average $'s Per Reporting Signatory
Education

and
Training

$ 14,827

Health
and

Welfare

30,012

Black
Entrepre­
neurship

$ 44,839
15,876 17,196 33,072
91,759 36,080 127,839
97,287 64,485 161,772
101,194 57,860 57,720 216,774
134,121 49,697 42,626 226,444

Total $'s (OOO's)
* figures for 197B.ind 1979 cover f> months' ,i< liu l\

Education
and

Training

$ 1,201

1,540
9,175
9,826

13,278
44,431

Health
and

Welfare

2,431
1,668

3,608
6,513
5,381
4,920

24,521

Black
Entrepre­
neurship

5,368
4,220
9,588

$ 3,652
3,208
12,783
16,339
20,100

22,418
78,540

O n e  o f  th e  m a jo r  new  p r o g r a m s  a d d e d  
by th e  Sullivan s ig n a to ry  c o m p a n ie s  in 
th e  early  '80 's  h a s  b e e n  a  c a m p a ig n  to 
h e lp  b lack  b u s in e s s e s  g e t  s ta r te d  in 
S o u th  Africa -  a n d  to  s u p p o r t  th em  
with b u s in e s s  o n c e  th ey  d o  g e t  s ta r te d .

Help to  a sp i r in g  b lack  b u s in e s s m e n  by 
U.S. c o m p a n ie s  is m ain ly  ta k in g  th e  
form  o f  f inance  cap ita l  a n d  e xper t ise ,  
the  two m a in  d e f ic ien c ies  in m o s t  new 
b lack b u s in e s s e s .

U.S. b u s in e s s e s  a r e  a l s o  h e lp in g  com - 
b t b u re a u c ra t ic  red  t a p e  -  th e  im ­
p e n e t ra b le  th icket o f  p e rm its  requ ired  
-  a n o th e r  m a jo r  d e te r r e n t  to  the  
la u n c h in g  o f  b lack  b u s in e s s e s ,  by 
w ork ing  with s u c h  o rg a n iz a t io n s  a s  the  
National African F e d e ra te d  C h a m b e r  of  
C o m m erce ,  th e  M a n a g e m e n t  a n d  
M anpow er F o unda tion ,  a n d  th e  C a ree r  
D ev e lo p m en t  P rog ram .

T he  a id  p ro v id ed  by U.S. b u s in e s s e s  
r a n g e s  from c o n s u l t in g  h e lp  a n d  the  
insta lla tion  o f  so p h is t ic a te d  a c c o u n t ­
ing s y s te m s ,  to  th e  su b s id iz a t io n  o f  
p ro p er ty  r e n ta ls  a n d  th e  prov is ion  of  
s c h o la r s h ip s  a n d  o th e r  a s s i s t a n c e  for 
y o u n g  b lack  s t u d e n t s  in e c o n o m ic s ,  
c o m m e rc e ,  a n d  sc ien ce .

Sullivan Signatory 
Contribution Summary



Richard Maponya, Soweto auto dealer, and 
Lou Wilking, managing director o f  General 
Motors South Africa, break ground for a GM 
showroom in Soweto. Looking on are Paul 
Morgcnscn, manager, dealer organization; 
Jim Pry, director, vehicle sales EC service; 
and Mrs. Marilna Maponya, recently named  
Black Busincss-Woman o f the Year.

TOTAL

$ 4 5 5 .4  

$4 ,9 1 2 .6  

$ 5 ,3 6 8 .0

$ 3 8 6 .2  

$ 3 ,8 3 4 .2  

$ 4 ,2 2 0 .4

S u p p o r t  o f  
Small B us iness  
D evelopm en t 
C orpora tion

C onsu ltancy  
a n d  A ssis tance



Tlie S ig n a to r ie s  believe th a t  the ir  c o n ­
tinued  p re s e n c e  in S o u th  Africa c a n  do  
m o re  to im prove  th e  s t a tu s  o f  b lack s  
th an  w ithdraw al. C o n tr ib u t in g  to  th e  
p ro c e s s  o f  peace fu l  c h a n g e ,  is th e  o v e r ­
r id ing  goa l  o f  the  princ ip les .

Many to p  S igna to ry  execu t iv es  se rv e  on 
executive c o m m i t t e e s  o f  influential 
S o u th  African c o m m e r c e  a n d  industry  
o rg a n iz a t io n s .  T h re e  su c h  o r g a n iz a ­
tions  -  th e  A sso c ia ted  S o u th  African 
C h a m b e r  o f  C o m m e rc e ,  th e  F ed era ted  
C h a m b e r  c f In d u s t r ie s  a n d  T h e  A m eri­
can  C h a m b e r  o f  C o m m e rc e  -  have  is ­
su e d  public s t a t e m e n t s  in o p p o s i t io n  
to  s u c h  p r o p o s e d  leg is la t ion  a s  th e  
Orderly M ovem ent a n d  S e t t le m e n t  o f  
Black P e rso n s  Bill, in te n d e d  to  fu r th e r

limit the  right o f  b lacks  to  c h o o s e  their 
p lace  o f  re s id en ce .  As a resu lt  o f  s t ro n g  
a n d  unified o p p o s i t io n  from  th e s e  o r ­
g an iza t io n s ,  a s  well a s  from s o m e  polit­
ical parties ,  th is  bill w as  w ithdraw n.

In rev iew ing  the  p ro g re s s  m a d e  from 
c o n c e p t io n  o f  th e  p r inc ip les  in 1977 — 
w h en  b lacks  w ere  n o t  even  legally c o n ­
s id e re d  "em p lo y ees"  -  to  today, seven  
y e a r s  later, Dr. Sullivan s u m m a r iz e s  the 
s ign if ican t  c h a n g e s :
•  In SouthAfrica , a s  a  w hole , p lan ts  a n d  

o ffices  a re  b e in g  d e s e g re g a te d .
•  Blacks a re  b e in g  u p g ra d e d ,  to  a d m in ­

istrative a n d  su p e rv iso ry  jo b s .
•  Blacks a re  su p e rv is in g  whites, for the  

first tim e.



• Black u n io n s  a rc  now b e in g  r e c o g ­
nized.

• Technical s c h o o ls  for tra in in g  b lacks  
have  b e e n  built.

• Black b u s in e s s e s ,  in in c rea s in g  n u m ­
bers, a rc  b e in g  s ta r te d .

• Equal pay for eq u a l  w ork h a s  b een  
insti tu ted .

• C o m p a n ie s  have im proved  the 
quality  o f  life for b lacks  o u ts id e  the  
w orkplace: in h o u s in g ,  h ea l th  c are

a n d  ed u c a t io n .
S o u th  Africa is a country' w h o se  in ternal 
fabric is u n d e r  ex trao rd in a ry  p re ssu re .  
While the  bas ic  in justice  o f  a p a r th e id  is 
widely recogn ized , n o  sin g le  force in 
th e  soc ie ty  will p ro d u c e  pervasive  re ­
form. Only a  b ro ad  coa lit ion  o f  S o u th  
African c o n s t i tu e n c ie s  can  d o  that. 
However, United S ta te s  firm s following 
the  Sullivan Principles  have  h a d  a  s ig ­
nificant im pac t .  T heir  e f fo r ts  se rv e  a s  
an  im p e tu s  tow ard  m e a n in g fu l  c h a n g e .

Listing of the Signatory Companies of the Suliivan Principles (as of January 3,1984)
AFIA Worldwide 

Insurance 
Abbott Laboratories 
American Cyanamid 

Company 
American Express 

Company 
American

Home Products 
Corporation 

American Hospital 
Supply Corporation 

American International 
Group, Inc.

Armco Inc.
Ashland Oil, Inc.

Borden. Inc. 
Borg-Warncr Corp. 
Bristol-Myers Company 
Burroughs Corporation 
Butterlck Company. Inc.

CBS Inc.
CIGHA Corporation 
C C  International, Inc. 
Cortex Petroleum 

Cor[x>ration 
Carnation Company 
Carrier Corp.
J.l. Case Corporation 
Caterpillar TVactor Co. 
Cclanesc Corporation 
The Chase Manhattan 

Corporation 
Chicago B rid ge t Iron 

Company 
Citicorp 
The Coca-Cola 

Company 
Colgate-Palmolive 

Company 
Control Data 

Corporation

Cooper Industries. Inc. 
Cummins Engine 

Company Inc.

D’Arty MacManus# 
Maslus
Worldwide, Inc. 

Darl&Kiaf). Inc.
Deere fir Company 
Del Monte Corporation 
Delolltc Haskins#Sells 
Dominion Textile Inc. 
Donaldson

Company, Inc.
The Dow Chemical 

Company 
E.l. DuPont

dc McmoursfV 
Company

The East Asiatic Co.
(S.A.) (Ply) Ltd. 

Eastman Kodak Co. 
Eaton Corporation* 
Englchard Corporation 
Exxon Corporation

EMC Corporation 
Federal-Mogul 

Corporation 
Ferro Corporation 
The Firestone T ire# 

Rubber Company 
John Fluke

Manufacturing 
Company, Inc. 

Fluor Corporation 
Ford Molor Company 
Franklin Electric 

Co.. Inc.

General Electric 
Company 

General Motors 
Corporation

The Gillette Company 
Goodyear Tire#

Rubber Co.
W.R. Gracc#Co.

Waller E. Heller 
International 
Corporation 

llcublein. Inc. 
Hewlett-Packard Co. 
Honeywell Inc.
Hoover Co.
IlysterCo.

International
Business Machines 
Corporation 

International Harvester 
Company 

International Minerals# 
Chemicals 
Corporation 

International Telephone 
#  Telegraph 
Corporation 

The Interpublic Group of 
Companies, Inc.

Johnson Controls, Inc. 
Johnson #Johnson 
Joy Manufacturing 

Company

Kellogg Company

Ell Lilly and Company

Marriott Corp.
Marsh# McLennan 

Companies 
Masonite Corporation 
McGraw-Hill, Inc. 
Measurex Corporation

Mcrck#Co.. Inc.
Mine Safety Appliances Co. 
Minnesota Mining# 

Manufacturing 
Company 

Mobil Oil Corporation 
Monsanto Co.
Motorola. Inc.

rtcnti Corporation 
HCR Corp.
Hablsco Brands lire.
Halco Chemical 

Company 
Horton Company 
Horton Simon. Inc,

(Avis, Inc.)

Olln Corporation 
Oshkosh Truck 

Corporation 
Oils Elevator Co.

The Barker Fen Co. 
Pfizer. Inc.
Phelps Dodge Corp. 
Phlbro-Salomou, Inc.* 
Phillips Petroleum 

Company

The Reader’s Digest 
Association, Inc.

Rcxnord Inc.
|R.J. Reynolds 

Industries, lire.I 
Sec Del Monte 
Corporation 
Sec Hcubtcln, Inc.

Rlchardson-Vlcks Inc.
Rohm and Haas 

Corporation

Sentry Insurance 
A Mutual Company 

SmithKline Beckman 
Corporation 

Sperry Corporation 
Squibb Corporation 
IStandard Oil Company 

of California!
Sec Caltex Petroleum 
Corporation 

The Standard Oil Co.
(Ohio)

The Stanley Works 
Sterling Drug Inc.

Tampax Incorporated 
(Tcnncco, !nc.|

Sec J.l. Case 
Corporation 

(Texaco Incorporated | 
Sec Caltex Petroleum 
Corporation 

J. Waller Thompson Co. 
Time Incorporated 
The TFanc Company

Union Carbide 
Corporallon 

United Technologies 
Corporallon 
Sec Cat rlcr Corp.
See Oils Elevator Co. 

The Upjohn Company

Warner
Communications, Inc. 

Warner-Lambert 
Company 

Westlnghousc Electric 
Corporation 

Wilbur-Ellls Company

Schering-Plough Corp. Xerox Corporation

'Hew Signatory Company
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PLEASE s ig n  on on POK )*\ (o O

ENTER PASSWORD hKCI'REHINE*  Anti-Aprrtheid Act cf 1985
Anti-Aprrtheid Act of 1985 

SPONSOR.......................  G r r v  (PR)
DATE INTRODUCED.. .  M r r c h  7? 1985HOUSE COMMITTEE... B r n k in g ?  F i n r n c e  r n d  U r b r n  R f f r i r s

F o r e ig n  Rf f r ir s  
Ru l e s

OFFICIAL T I T L E . . . .  fl bill to express the opposition of the United
St r t e s t o t h e  s v s t e r of r p r r t h e i d in So u t h

Af r i c r ? r n d  f o r d t h e r  p u r p o s e s .
CO-SPONSORS  156 CURRENT COSPONSORS —  1 D e le t e d

M r r  7? 85 R e f e r r e d  t o  H o u s e  C o n n iT T E E  o n  E r n k i n g j  F i n r n c e  r n d  
U r b r n  R f f r i r s .

M r r  15 j 85 R e f e r r e d  t o  S u B c o n m  t t e e  o n  I n t e r n r t i o n r l  
D e v e lo p p ie n t  I n s t i t u t i o n s  r n d  F i n r n c e .

A p r  1 j  85 S u e c o p ip i i t t e e  o n  I n t e r n r t i o n r l  D e m e lo p p ie n t 
I n s t i t u t i o n s  r n d  F i n r n c e  D i s e h r r g e d .

Apr 1 j 85 Re f e r r e d t o Subcopipiittee o n F i n r n e i h l In s t i t u t i o n s 
Su p e r v i s i o n ? Re g u l r t i o n r n d In s u r r n c e .

M r r  7 j 85 R e f e r r e d  t o  H o u s e  C d p ip i i t t e e  o n  F o r e i g n  R f f r i r s .
PRESS RETURN TO CONTINUE OR ENTER fl REQUEST.

M r r  15? 85 R e f e r r e d  t o  S u b c o p ip i i t t e e  o n  I n t e r n r t i o n r l  E c o n o p i ic
PoLICV RND TRRDE.

A p r  17? 85 S u b e o p ip i i t t e e  H e r r i n g s  H e ld .
A p r  18? 85 S u b c o p ip i i t t e e  H e r r i n g s  H e ld .
A p r  3@? 85 S u b c o p ip i i t t e e  C o n s i d e r r t i o n  r n d  M r r k - u p  S e s s io n  

H e ld .
A p r  30? 85 F o r u r r d e d  b v  S u b c o p ip i i t t e e  t o  F u l l  C d p ip i i t t e e  

(A p ie n d e d ) .
M r r  15? 85 R e f e r r e d  t o  S u b c o p ip i i t t e e  o n  H u p irn  R i g h t s  r n d

IN TER N R T ID N R L Or G R N IZ R T ID N S .
M hv 8? 85 S u b c o p ip i i t t e e  o n  H u p irn  R i g h t s  r n d  I n t e r n r t i o n r l

O RGRN IZR T IO NS  D lSCHRRGED .
M r r  15? 85 R e f e r r e d  t o  S u b c o p ip i i t t e e  d n  A f r i c r .

A p r  17? 85 S u e c o p ip i i t t e e  H e r r i n g s  H e ld .
A p r  18? 85 S u b c o p ip i i t t e e  H e r r i n g s  H e ld .
A p r  30? 85 S u b c o p ip i i t t e e  C o n s i d e r r t i o n  r n d  M r r k - u p  S e s s io n  

H e ld .
A p r  30? 85 F o r u r r d e d  b v  S u b c o p ip i i t t e e  t o  F u l l  C d p ip i i t t e e  

( A p ie n d e d  ) .
M rv  £? 85 C d p ip i i t t e e  C o n s i d e r r t i o n  r n d  M r r k - u p  S e s s io n  H e ld .  
M r v  8? 85 O r d e r e d  t o  b e  R e p o r t e d  (A p ie n d e d ) .
M rv  9? 85 R e p o r t e d  t o  H o u s e  (A p ie n d e d ) b v  H o u s e  C d p ip i i t t e e  o n  1

PRESS RETURN TO CONTINUE OR ENTER A REQUEST.
F o r e i g n  R f f r i r s .  R e p o r t  No : 99-76 C P r r t  I ) .

Mr r 7? 85 Re f e r r e d t o Ho u s e Cdpipiittee on Ru l e s .
M rv  16? 85 R e p o r t e d  t o  H o u s e  b v  H o u s e  C d p ip i i t t e e  o n  R u le s .

R e p p c t  N o : 99-76 ( P r r t  I I ) .
M r v  16? 85 Conn i t t e e  o n  R u le s  G r r n t e d  r n  O pe n  R u le  P r o v i d i n g  T u d

Hours of Generrl Bebrte? Providing for Considerrtion of 
the Foreign Rffrirs Connittee AnENDnENT in the Mrture 
OF R SUBSTITUTE NOU PRINTED IN THE BlLL? WrIVING
Ce r t r i n  Po in t s  o f  Or d e r .

M r v  16? 85 R u le s  Conn i t t e e  R e s o l u t i o n  H . R e s .174 R e p o r t e d  t o  H o u s e . 
M rv  £ 1? 85 R u le  P r s s e d  H d u s e .
M rv  £1? 85 C r l l e d  u p  b v  H o u s e  b v  R u le .
Mrv £1? 85 ConniTTEE AnENDnENT in t h e Mr t u r e of h  Su b s t i t u t e

Co n s i d e r e d  r s r n Or i g i n r l  B ill f o r t h e Pu r p o s e  d f 
flnENDRENT.

M rv  £1? 85 Co n s i d e r e d b v  Ho u s e Un f i n i s h e d Bu s i n e s s .
•Jun 4? 85 Co n s i d e r e d bv Ho u s e Un f i n i s h e d Bu s i n e s s .

•Jun 5? 85 C o n n iT T E E  AnENDnENT i n  t h e  M r t u r e  o f  r  S u b s t i t u t e  
C o n s id e r e d  r s  r n  O r i g i n r l  B i l l  f o r  t h e  P u r p o s e  o f
A nEND nEN T .

J u n  5? 85 H o u s e  A g r e e d  t o  f ln E N onE N TS  A d o p te d  b v  t h e  C o n n iT T E E  o f  
t h e  W h o le .

PRESS RETURN TO CONTINUE OR ENTER A REQUEST.



Jun 5? 85

Ju n 10? 85

Ju n 10? 85

Jun £6? 85

Ju l 11? 35

Jul 11? 85

Jul 17? 85

Jul 17? 85

•JU L
JUL

? o 5  
£5? 85

FRESS RETURN TO CONTIHU

F'r s s e d Ho u s e (Rne n d e d ) b v Ye r-Nrv Co t e : £95 - 1£7 

(Re c o r d Uo t e No : 141).
Re c e i v e d in t h e Se n r t e ? r e r d t h e f i r s t t i r e .

Pl r c e d on Se n r t e Le g i s l r t i v e Cr u e n o r r u n d e r Re r d t h e 
F irst T i r e .

Re r d t h e s e c o n d t i r e r n d p l r c e d o n t h e c r l e n d r r Ge n e r r l 
Or d e r s . Cr l e n d r r No . £06.

F'rssed Senrte in lieu o f  8. 995 uith rn rrendrent bv 
Yer-Nrv Uote. 80-1£. Record Uote No: 149.

Se n r t e s t r u c k r ll r f t e r t h e En r c t i n o Cl r u s e r n d 
s u b s t i t u t e d t h e l r n g u r g e o f S. 995 r r e n d e d .

Ho u s e D i s r g r e e d t o Se n r t e Ar e n d r e n t s b v IJn r n i r o u s 
Co n s e n t .

Ho u s e Re q u e s t e d r Co n f e r e n c e r n d Sf e r k e r Ap p o i n t e d 
Confere:e s : Fh s c e l l ? So l r r z ? Eo n k e r ? Wo l p e ? Cr o c k e t t ?

Dvrpllv? Eerrrn? Weiss? Grrcir? Broorfield? Siljrnder? 
Dornrn (Cfl)? DeWine? Burton (IN)? St Gerrrin? Gonzrlez?

Annunzio? Mitchell? Merl? Errnrrd? Morrison (CT)?
Wv l i e ? Mc K i n n e v? Le r c h ? H i l e r.

Senrte insists on its rrendrents bv Uo i c e  Uote.
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PREFACE

ERMiST B. ML I I MR 
PRESIDENT

This .study, another in the Judicial Series ol monographs published by the 
National Legal Center for the Public Interest, brings focus upon the many 
ramifications ol a serious national and international issue: the politicizing of 
investment policy. Currently much attention is centered by the me, in and 
special interest groups upon South Africa and the social issue of apartheid.
I lowever. the issue of disinvestment of American corporate securities as a 
means of forcing social or political change is a concept that extends far 
beyond a single country or a single political objective.

It is well that our policy-makers ami their constituents -the American 
citizenry—be keenly aware of the many considerations raised by legislation 
requiring trustees of public pension and endowment funds to divest securi­
ties of corporations doing business in a particular geographical area or in a 
prescribed field.

In keeping with its mission, the National Legal Center concentrates its 
interests on the legal and Constitutional considerations of issues of national 
importance. The scholarly evaluations of law professors Langbein. Schot- 
land. and Blaustein address disinvestment from those aspects. This study is 
further enhanced by contributions from former Governor William ti. Milli- 
kcn of Michigan, President Derek Bok of Harvard, and former Assistant 
U.S. Attorney General. Theodore B. Olson: each addressing disinvestment 
from a different perspective.

This publication is provided by the National Legal Center as a public 
service. It is not intended to advance or inhibit the passage of any legislation 
before any governmental entity.
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IN T R O D U C T IO N
by

THEODORE B. OLSON*
Fortner Assisiant U.S. Attorney General 

Office of  Legal Counsel 
Department of Justice

The past decade has seen the rise of a political phenomenon that raises 
questions lying squarely at the crossroads of private and public, domestic 
and international law. Numerous state and local governments have chosen 
to express their political disapproval of the domestic policies of foreign 
governments by divesting their holdings in American companies that do 
business with those governments or operate branches or subsidiaries in their 
territories. In the main, these state and local decisions have targeted the 
government of South Africa with its system o f  apartheid. Ast>Fthis writing, 
five states, Connecticut, Maryland, Massachusetts. Michigan, and Nebras­
ka, have passed laws regarding divestment o f  South African holdings: about 
fifteen municipalities, including Boston, New York, Philadelphia, and 
Washington, D.C.. have enacted similar divestment ordinances or adopted 
disinvestment-poiieics. with officials in Chicago, Detroit, Los Angeles, and 
Seattle apparently contemplating comparable moves.1

Such local government decisions provoke fascinating legal questions that 
arise in ordinarily unrelated fields of private and public law. When trustees 
of.state.or local government funds divest holdings for avowedly political,- 
rathcr-than economic, reasons, do they-act consistently with the standards of 
care imposed upon fiduciaries by-the law of private-and charitable trusts, 
corporate law, and local govcmmcnHaw? If state and municipalities divest 
or disinvcst in order to send foreign governments a political message, do 
their decisions constitute “speech" protected by the First Amendment of the 
United States Constitution?2 If so, what of the First Amendment rights if the 
individual taxpayers who disagree with their government’s “message," but 
must nevertheless help to pay for it?3

fc Campbell, More Municipalities Joining Drive to Cut South Africa l.inks. N.Y. Times. 
25. 1984. at AI, Col. ft and A25. Col. 1.

'Cf. M. Yudof, When Government Speaks: Politics, Law and Government Expression in 
America (1983): Shiffrin, Government Speech. 27 U.C.L. A. L. Rev. 565 (1980); Note, The 
Constitutionality of Municipal Advocacy in Statewide Referendum Campaigns, 93 Harv. L. 
Rev. 535 (1980).

3See ShilTrin,.rapra note 2, ar 588-95; Note, supra note 2, at 549-53.

♦Mr. Olson, a member of the California and District of Columbia Uars. is an attorney in
private practice in Washington, D.C. Front 1981 lo 1984, he served as the Assistant Attorney
General, Office of Legal Counsel, Department of Justice. The views expressed here are his



Even more tantalizing questions arise when one considers the federalism 
issues raised by sucn local government decisions. On the one hand, it could 
be argued that such state and local regulations, on their face or as applied, 
impermissibly burden foreign commerce'1 or violate the Supremacy Clause 
of the Constitution.5 On the other hand, it could be asserted that recent 
Supreme Court precedent suggest that states and .acalities who choose to 
invest in businesses operating in particular foreign countries do not offend 
the Comerce Clause because in doing so. they act as “market participants." 
not as "market regulators."1’ A lte rna tivc ly rlf‘cbuld“l ) f  argued that the 
federalgovemment-may flot interfere in the manneriir which a state or locak 
govemmcnt-chooses to-invest its own" funds', sinccsuch choices constitute 
"essential decisions-regarding the coriducTOf integral govemnv at func­
tions’-^-which-the-Tenth Amendment to the Constitution insulates from 
federal regulation.7

Yet another level of legal complexity is introduced when one recognizes 
that customary international law, as reflected in international conventions 
and treaties, advisory opinions of the International Court of Justice, and 
writings of international publicists, has come to view systematic racial 
discrimination as a crime of universal concern against all humanity.8 Leav­
ing aside the unanswered question whether congressional legislation that 
purported “oxtraten itorially" to punish such conduct would be consistent 
with principles of international law,1* it could be argued that state or local 
legislation that seeks to achieve the same goal would be preempted by

4The Commerce Clause grants Congress, not state or municipal legislatures, the exclusive 
power "|t]o regulate Commerce with foreign Nations." U.S. Const, art. I. S 8. el. 3.

''See U.S. Const, art. VI, el. 2. Seealso Chettle, The Law and Policy of Divestment of South 
African Stock. 15 1.. & Pol'y in Int'l Bus. 445. 515-26 (1985) (making this argument).

''See. e.g., White v. Moss. Council of Constr. Employers, 103 S.el. 1042, 1044 (1983): 
Reeves v. Stoke, Inc. 447 U.S. 429, 436-37 (1980); Hushes v. Alexandria Scrap Corp., 420 
U.S. 794. 810(1976).
1Notional League of Cities v. Userv, 426 U.S. 833. S55 (1976). Hot see Garcia v. Son 

Antonio Metro. Transit A toll.. 104 S.Ct. 3582 (1984) (setting ease for reargument anil direct­
ing parties to address the question whether the Tenth Amendment principles set forth in 
National League of Cities should be reconsidered).

"See. e.g., International Convention on the Suppression and Punishment of Crime of 
Apartheid, adopted November 30, 1973, entered into force, July 18, 1976, Aim a lo G.A. 
Res. 3068 (XXVIII). 28 U.N. GAOR, Supp. (No. 30). 166 U.N. Doe. A/9(.’0 (1974); 
International Convcsntion on the Elimination of All Forms of Racial Diseriminatii . adopted 
Dec. 21, 1965, entered into force, Jan. 4. 1969, 660 U.N.T.S. 195; Cose Concerning Legal 
Consequences for Stales of llie Continued Presence of South Africa in Nomhio (Soulh Wesi 
Africa) notwithslunding Opinion); Restatement (Revised), Foreign Relations Low of the United 
States,
Tent. Draft. No. 2. S 404. Reporters' Note I at 117 (1982); id. Tent. Draft No. 3. S 702(17 
(1982) | ‘‘Revised Restatement"].

'“Two unsuccessful bills introduced in the 98th Congress sought to exercise Congress' 
legislative powers extratcrritorially to require United States persons conducting business or 
controlling enterprises in Soulh Africa and Northern Ireland to comply with certain fair 
employment standards, as well as to prohibit new loans by United States tinaneial institutions 
to the South African government anil its owned or controlled corporations. See H.R. 1693. 
98th Cong., 1st Scss. (1983) (the "Solarz-Gray Amendments" lo the Export Administration 
Act); H.R. 3465, 98th Con., 1st Scss. (1983) (Northern Ireland).
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Article I, S 8, cl. I Oof the Constitution, which empowers Congress to enact 
legislation to “define and punish Offences against the law of Nations."10 
Or. one could argue that, regardless whether such state and local legislation 
would interfere with any legislative power specifically enumerated in Arti­
cle I of the Constitution, such laws inevitably would interfere with either the 
President's foreign affairs power or Congress' unenutnerated foreign rela­
tions authority, or both, thereby creating an unconstitutional "intrusion by 
the State into the lield of foreign affairs which the Constitution entrusts to 
the President and the Congress.” 11

The complexity and rich diversity of th: potential legal and political 
issues expands geometrically when extended to other nations and other 
controversial social relationships. For example, what of state and local 
efforts to reach religious discrimination in Northern Ireland, the Middle 
East, India or the Soviet Union ? How far may state and local government go 
in refusing to do business with citizens who wish to travel to Cuba. Libya. 
Afganistan or Nicaragua? May a state withhold contracts from persons who 
invest in or send funds to Poland or Iran? The potential list is endless. An 
exhaustive analysis of all of these legal questions could easily (ill an entire 
law review symposium. The articles contained in this provocative mono­
graph begin the task by coming to grips with some of the most difficult of 
these legal questions. Professor John Langbein of the University of Chicago 
Law School addresses what he calls the “Unprincipled. Futile, and Illegal." 
aspects considering whether a state or local government’s forced disinvest­
ment for political reasons—a phenomenon he dubs “social investing"— is 
contrary to established principles of private trust law or its statutory counter­
parts. Professor Roy Schotland of Georgetown Law School attacks the 
problem from a different perspective, reviewing the legal issues that arise 
when states and localities engage in what he calls “divergent investing". He 
includes a discussion of  the "Sullivan Principles."12

Professor Albert Blaustein emphasizes the Constitutional implications of 
a private and slate government divestment strategy. President Derek Bok of 
Harvard and former Governor William Milliken of Michigan address trou­

'"AVc Revised Restatement, supra note 8, Tent. Draft No. 2. S -104. Reporters’ Note I at I '■ ’ 
(noting that the question has never been adjudicated, hut suggesting that the states of the United 
Stores are probably preempted Iroin enacting legislation to punish offences against the law of 
nations).

1 '/.schernig v. Miller. 3X9 U.S. 429, 422(1968). Seealso United Slates v. Ciiniss-Wriglit 
Export Co., 299 U.S. 304, 320 (1936) (describing President's power "in the field of interna­
tional relations" as “plenary and exclusive"); Perez v. Brownell, 356 U.S. 44. 57-60 (1958) 
(recognizing (hat Congress also has implicit constitutional authority (o regular matters affect­
ing the foreign relations of the United Slates).
<^*Aboul one-third of the American companies doing business in South Africa have adhered 

to the "Sullivan Principles," a statement of six principles of corporate conduct formulated in 
the mid-1970s by human rights activist Reverend Leon Sullivan in order to guide the etnploy- 
ee-telations practices of multin lional enterprises operating in South Africa. See generally 
Sullivan, Agents for Change: The Mobilization of Multinational Companies in South Africa. 15 
L. & Pol'y in Int i Business 427 (1983).
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bling issues they themselves have had to face and deal with some o f  the 
consequences of a pressure group mandated divestment policy.

Together, these articles provide a useful overview of a social phenom­
enon '.hat has many legal facets. I commend the National Legal Center for 
the Public Interest for focusing attention and fostering dialogue on !he legal 
and constitutional, as opposed to purely political, aspects of this perplexing 
and fascinating social phenomenon.

Washington. D.C.
November. 1984
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S O C IA L  IN V E S T IN G  O F  P E N S IO N  

FU N D S  A N D  U N IV E R S IT Y  
E N D O W M E N T S : U N P R IN C IP L E D , 

F U T IL E ,  A N D  I L L E G A L *

bv

JOHN H. LANGBEIN**

Interest groups of various sorts have been campaigning in recent years to 
politicize the criteria that goyem the investment of pension funds and 
university endowments. These funds should not. say the various campaign­
ers. be invested in companies that do business in South Africa, or that have 
resisted labor union demands, or that manufacture munitions, or that pol­
lute. Another strand of the «MtMti<iBvesiinp&ovBincnt-is localism; particu­
larly as regards the pension l'unds-of statcTind local govcrnment employees,- 
thcrc- is pressure—to—invest—for-the-purposo- of -stimulating—the—local 
economies.

direct primary attention to pension funds, whose enormous size and impor­
tance has made them the main target of the various social-investing pressure 
groups. In the final section of this paper (Part VII). however, I point to legal 
factors that make social investing objectionable for university and other 
charitable endowments.

I. UNDERSTANDING THE RISE OF PRIVATE PENSION FUNDS

At year-end 1983 the one thousand larges’, nonfederal pension plans in the 
United States had assets of S806 billion.1 Total pension-fund assets exceed 
a trillion dollars.2 These staggering sums reveal that a very large fraction of 
personal savings and of aggregate capital formation in the United States 
occurs through the medium of pension plans.

‘Pensions & Investments Age, Jan. 23. 1984. at 3.
:ld.. Apr. 18, 1983, at 10.

’ Portions of this article, especially Parts VI and VII, arc based upon material previously 
published in John H. Langbein & Richard A. Posner, Social Investing and the Law of Trusts, 
79 Michigan Law Review 72 (1980). Posner subsequently became a federal appellate judge 
and has taken no part in the preparation of the present essay.

’ ’ Max Pam Professor of American anti Foreign Law, University of Chicago Law School.
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Huge demographic shifts underlie this phenomenon. People are living 
longer, thanks to many factors, of which the twentieth-century revolution in 
health care (above all. the discovery and refinement of antibiotics) is the 
most important. In consequence, the gap between the time we cease to work 
and the time we die is widening. For that interval in our lives, we need a 
source of income other than current employment— we need what has come 
to be called “retirement income." In former limes the retirement income gap 
tended for most people to be small or nonexistent, and transfers within the 
family tended to cover the gap. The elderly lived with their children and 
they did not live long. To the extent that private savings were insufficient, 
children were expected to help. But family structure has changed under the 
impact of urbanization, population mobility, and longevity. People have 
fewer children. Children leave their parents when they many, and the 
elderly often find themselves living at great remove from their children. 
Furthermore, with increased longevity comes the problem of decrepitude in 
advanced old age. The increasing need for care of the elderly tends ever 
more to be met by specialized providers, both because of their expertise, 
and because the children of the elderly, especially when living in modern 
dual-wage-earncr families, arc ever less able to render such care at home.

As late as the early decades of the twentieth century neither government 
nor private industry seemed much concerned with the retirement income 
problem. Individuals were left to their own devices—private savings and 
intrafamilial arrangements. A few employers began to sponsor pension 
plans as early as the last quarter of the nineteenth century.-1 but the great 
movement to organize saving for retirement through employer-sponsored 
plans did not get underway until World War II and thereafter.'1

The Great Depression struck at a time when many of the demographic 
changes that caused the retirement income prob'eni were as yet recent. 
Many elderly people had not fully appreciated the implications of these 
changes; they had not (and perhaps could not have) made adequate provi­
sion through savings. The Social Security program was devised in the 1930s 
both to provide immediate relief to the destitute elderly of the day, and to 
guarantee retirement income to future retirees.

The defects of Social Security were long concealed, although they are 
now widely understood. Social Security is a transfer program rather than a 
savings plan. Present workers are taxed to pay retirement benefits to present 
retirees. Today’s present workers pay taxes in the expectation that future 
workers will be taxed to pay benefits when the present workers retire. But 
because of changes in birth rates and longevity, the workforce is declining 
in proportion to the number of retirees. Accordingly, the burden of financ­
ing the transfers has grown enormously. The prospect looms that tomor-

•'Scc. e.g., William C. Grccnough & Francis P. King. Pension Plans and Public Policy (New 
York. 1976) 27ff: William Graebner, A  History of Retirement: The Meaning and Function of 
an American Institution (New Haven, 1980).

“‘Alien H. Munncll, The Economics of Private Pensions (Washington. D.C. 19821 lOff.



row’s smaller cohort of workers cannot be taxed enough to pay comparable 
retirement benefits to today’s workers. The sense that Social Security can­
not play as large a part in the retirement income of future retirees as it does 
for those today is one of the most important factors in the explosive growth 
of the private pension system.

The experience with Social Security has also left us an important lesson 
about the dangers of exposing the retirement income system to the winds of 
electoral politics. Successive Congresses sweetened current benefits and 
eligibility requirements with scant regard to the implications for future 
retirees. Only the most recent financial ciises within the Social Security 
system have slowed that process. Further, Social Security has had devastat­
ing effects upon the economy. There is strong evidence for the view that, by 
promising substantial future income flows without requiring either individ­
uals or the state to save enough to fund those obligations, Social Security 
has played the key role in the worrisome decline in American savings rates 
and capital formation.5

Only against this background can we fully appreciate the importance of 
the private pension system. The retirement income problem will become 
ever more acute: there are more retirees and :! :y are living longer. Ever 
larger income flows must be generated to support them. Meanwhile, the 
financial contradictions of Social Security have put it under a cloud from 
which it will never fully emerge. The long process of lowering popular 
expectations about Social Security is well underway. The future of the 
rctiremen income system lies, therefore, in the private sector.6

11. HOW PENSION FUNDS WORK7

The variety of pension plan types and features is large and complex. The 
details can baffle almost anyone, sometimes even the professionals (ac­
countants, actuaries, lawyers, plan administrators) who specialize in the 
field. Fortunately, in order to understand the main issues in the social 
investing debate, it will suffice to describe only some basic distinctions and 
characteristics.

Funding. The great difference between a modern private pension plan 
and a transfer system such as Social Sec irity is that private plans arc 
funded. Savings are set aside regularly during the employee’s working 
career. This money is invested, and the investment yield (often called the 
“build-up”) accumulates along with the savings. When the employee re­

5Scc, e.g., MartinS. Fcldstein, Social Security, Induced Retirement and Aggregate Capital 
Formation. 82 Journal of Political Economy 902 (1974).

'’But see Dennis E. Logue. How Social Security May Undermine the Private Industrial 
Pension System, in Financing Social Security (Colin D. Campbell, cd.) (Washington, D.C. 
1979) 265.

7Sce generally, Dan M. McGill. Fundamentals of Private Pensions, 5th cd., (Homewood,
III., 1984).
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tires, the fund is used to support him (and. under most plans, to support his 
spouse as well) until death.

Taxation. Federal tax policy has encouraged the private pension move­
ment, especially since the 1940’s. The employer is allowed to deduct his 
contributions to a qualified pension plan immediately, even though the 
employee does not actually receive the money until he retires.8 Further, the 
build-up is exempt from taxation during the period of accumulation;9 only 
when the employee begins to receive retirement income from the plan is he 
taxed on what he receives. Taxation is thereby postponed. Since most 
people find themselves in lower tax brackets when they retire (retirement 
income usually being somewhat less than employment income), postpone­
ment has the further effect of reducing the amount of taxes for most people.

The Protective Policy. These tax concessions reflect a consensus that has 
been endorsed repeatedly in tax and other federal pension legislation. The 
policy is protective. Private pension plans are encouraged for fear that 
people would not, acting individually, save enough to meet their retirement 
income needs. The tax concessions are meant to induce employers and 
employees to allocate a larger share of compensation away from current 
wages and into retirement savings.

The protective policy is manifested elsewhere in pension law. apart from 
the tax code. Federal law imposes a “spendthrift’’ provision on most pension 
funds, preventing an employee or his creditors from alienating (and thereby 
consuming) pension savings before he retires.10 Likewise, federal law for­
bids the employee from waiving his right to have his pension fund invested 
prudently.11 The protective policy has been, although not the only policy, 
surely the centerpiece of pension taxation and pension regulation. It will be 
seen that the protective policy bears importantly on the question of whether 
an employee has the power to endorse social-investing proposals that may 
impair his retirement income security.

The Trust Form . Pension funds typically take the form of a trust. The 
trust relationship is one of the most highly developed categories of the 
Anglo-American legal tra /tion. Thus, although the private pension fund is 
a relatively young phenomenon, it rests upon a familiar juridical basis.

Trust-investment law, now enforced by special pension legislation, sup­
plies the rules that regulate the investment of pension assets; we shall see 
that this body of law takes the harshest view of investment activities that are 
not undertaken for the exclusive purpose of maximizing the economic well­
being of trust beneficiaries.

Contributory or Not. Many plans are funded entirely from employer 
contributions. Because there is no deduction from the employee’s pay­

"Intcma! Revenue Code (hereafter cited as I.R.C.] sec. 404.
TR .C . sec. 402.
10I.R.C. sec. 401 (a)(13).
1 'Employee Retirement Income Security Act |hereafter cited as ERISA1 secs. 404 (a)( 1 )(D), 

409, 29 U.S.C. secs. 1104(a)(1)(D), 1109.
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check , such p lans are ca lled  "n o n con tribu to ry"— the em ployee  does not 
co n tribu te . By co n trast, “con trib u to ry ” p lans arc those that require  the 
em p loyee  to  devo te  som e fraction  o f  gross pay— say , five percen t— lo the 
p lan . T y p ica lly , the em p lo y er m atches the e m p lo y e e 's  con tribu tion  acco rd ­
ing to  som e fo rm u la , for ex am p le , one-to -one  o r tw o-to-one.

T h is  d is tinc tion  betw een  p lans to w hich the em ployee  con tribu tes and 
th o se  to w hich  he does not w ould  seem  to be im portan t, bu t in econom ic  
term s it is no t. B ecause even  the em ployer-paid  com ponen t o f  a pension 
p lan  is a co st o f  em p lo y m en t, it is best understood  as a part o f  the w age 
packet, hence a form  o f  invo lun tary  sav ings w hose true cost is borne by the 
em p loyee . B oth the em p loyer-pa id  and the em ployee-paid  con tribu tions 
derive from  w hat is— in econom ic  term s— the em p lo y ee ’s w ages. T ran sla t­
ing th is po in t into trad itional trust-law  term s, w e m ay say  that the em ployee 
is in an im portan t sense the “ se ttlo r” o f  h is ow n pension  trust.

D efined Contribution and  D efined Benefit. B roadly  speak ing , there arc 
tw o basic  types o f  pension  p lan s , defined con tribu tion  and defined benefit 
p lans. A defined con tribu tion  p lan is best analog ized  to  a sav ings accoun t. 
T he plan  ca lls  for the estab lishm en t o f  a separate  account for each  em p lo y ­
ee . C on tribu tions a re  cred ited  to  the account at a rate specilied  in the p lan , 
and the accoun t partic ipa tes  p roportionate ly  in the investm ent gains o f  the 
plan , W hen the em ployee  re tire s , the size o f  his pension w ill depend  en tire ly  
upon the size  o f  his accoun t. O rd inarily , the plan calls for the account to  be 
annu itized  and d is tribu ted  o v e r the rem ainder n f h is life (o r, in the event o f  a 
jo in t annu ity  w ith h is  spouse , o v e r the rem ainder o f  th e ir tw o  lives). T he 
co llege  and un iversity  teac h e rs’ p lan , T IA A -C R E F , is the best-know n d e ­
fined con tribu tion  p lan . IR A  and K eogh accounts w ork on the sam e 
princip le .

A defined  benefit p lan , by co n trast, is one in w hich the em p loyer (or 
o th er p lan sponsor) p rom ises to  pay a re tirem ent benefit accord ing  to  a plan 
form ula— fo r exam p le , six ty  percen t o f  average  sa lary  o v e r the last five 
years o f  the e m p lo y e e 's  serv ice . T he  em p loyer m akes regu lar con tribu tions 
to the p lan , in acco rd  w ith ac tu raria l p ro jections o f  the sum s needed to fund 
the p rom ised  pension  levels.

D efined con tribu tion  and defined  benefit p lans a llocate  investm ent risk 
opposite ly . U nd er a defined con tribu tion  p lan , it is the ind iv idual em ployee 
w ho bears the bu rden  o f  d isappo in ting  investm ent resu lts o r w ho  en joys the 
gains from  excep tiona lly  good  resu lts . U nder a defined benefit p lan , the 
em p loyer bears the investm en t risk ; since the em p loyer has p rom ised  to 
p rov ide benefits o f  a  certa in  level, the em p loyer rem ains liable to pay  the 
benefits even  if  the fund  tu rns up short.

M ultiem ployer Plans. M ost pension  p lans are  so-called  “sing le -em p loy ­
er”  p lans— G enera l M oto rs has a p lan  for its em p loyees, IB M  for its. In 
som e industries, h o w ev er, w here  em ploym ent patterns arc ep isod ic  (the 
construction  trades, en te rta in m en t, truck ing , the needle trades, and  a v ari­
ety  o f  o thers) ind iv idual com pan ies do  not sponso r pension  p lans. R ather,
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groups o f  em ployers sponso r a com m on p lan , m ostly  in response to  co lle c ­
tive barga in ing  w ith  a  labor un ion . A lthough the T aft-H artley  Act requires 
equal num bers o f  m anagem ent and union trustees on the board  o f  such a 
p la n ,12 in p rac tice  union in terests tend to  p revail, and  these p lans are  often  
spoken  o f  as union p lans.

ERISA. L ike m ost substan tia l fields o f  finance, pension  p lans have a t­
tracted  governm en t regu la tion . T he  federal tax concessions have been c o n ­
d itioned  on various regu la to ry  requirem ents since the 19 4 0 ’s. In 1974 
C ongress  g rea tly  ex tended  the scope o f  federal regu lation  w hen it passed  the 
E m ployee  R etirem ent Incom e S ecurity  A ct (E R ISA ). E R ISA  lim its fo rfe i­
tu re  o f  benefits under pension  p lans (through  the so-called  “ vesting" ru les); 
it im poses m in im um  elig ib ility  and  funding standards; it narrow s the range 
o f  p lan d isc re tion  in the design  o f  bcnefil-accrual schem es; and it im poses 
fiduciary  ru les fo r the investm ent o f  p lan a s s e ts .13 T itle  IV  o f  E R ISA  
in troduced  a federal in surance schem e, ostensib ly  patterned  on FD IC  in su r­
ance fo r bank d ep o sits , that guaran tees m ost benefits under defined benefit 
p lans against shortfall o r  d e fa u l t.14 By m aking  the federal governm en t the 
pension  paym aste r o f  last reso rt. T itle  IV creates a fu rther pub lic  in terest in 
the financial soundness o f  the investm ent p ractices o f  private  pension  p lans.

Com pulsory Trusteeship. E RISA  requires that pension p lan  asse ts  be 
p laced  in tr u s t ,15 and  E R ISA  refines and codifies trad itional trust-invest- 
m en t law  for the pension  f ie ld .16 T hese  p rov isions fu rther the pro tective 
po licy  o f  pension  law . Pension trustees are financial in term ediaries w ho 
spec ia lize  in investing  pension  funds. T rusteesh ip  rem oves investm ent dec i­
sions in to  the hands o f  p ro fessionals and preven ts p lan partic ipan ts (m ost o f 
w hom  arc  inexperienced  in m atters o f  high finance) from  do ing  the ir ow n 
investing . T h u s , w hile I am  free to  be foolish  in investing  m y personal 
sav in g s, m y pension  sav ings w ill necessarily  be invested  accord ing  to the 
p ro fessional standards o f  the investm ent industry .

Preem ption. F rom  the standpo in t o f  the social-investing  m ovem en t, one 
o f  E R IS A ’s m ost im portan t p rov isions is w hat law yers call a  p reem ption  
clause; E R IS A  expressly  supersedes state  law  fo r m ost pension  p la n s ,17 By 
federa liz ing  pension  law — includ ing  pension-investm en t law — in this w ay , 
E R ISA  has g reatly  narrow ed  the scope for socia l-investing  in itia tives b e ­
neath th e  level o f  federal law . If, fo r exam p le , the M issouri leg isla tu re  w ere 
to enac t a socia l-investing  m easure requ iring  the pension  p lans o f  M issouri 
firm s to  invest th e ir funds in  M issouri m ortgages, the courts w ould  qu ick ly  
invalida te  the statu te  fo r v io lation  o f  E R IS A ’s preem ption rule.

IJLabor Management Relations Act sec. 302(e)(5), 29 U .S.C . sec. 186 (e)(5).
'■’ERISA sees. 201 el seq ., 301 et seq., *101 el seq., 29 U .S.C . secs. 1051 cl seq., 1081 et 

seq ., 1101 et seq.
1JERISA secs. 4001 et seq ., 29 U .S.C . secs. 1301 et seq.
,5ERISA sec. 403. 29 U .S.C . 1103
1'’ERISA secs. 404 et seq., 29 U .S.C . secs. 1104 et seq.
I7ERISA sec. 514(a), 29 U .S.C . sec. 1144(a).
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Stale a:ul Local Plans. S ta les , m un ic ipalities, school d is tric ts , and var­
ious o th e r public  bodies opera te  pension  plans for their em p loyees. T hese  
governm en ta l p lans are  exem pt from  the requ irem en ts o f  E R IS A ,18 w hich is 
a main reason  w hy  socia l-investing  p roposals have so often  been d irected  at 
them . S tate  and local p lans d iffe r from  private  p lans and am ong them selves 
in m atters o f  s truc tu re  and  governance . O ften a state board , som etim es 
attached  to  the state treasu rer, is responsib le for those investm ent and 
adm in istra tive  functions that w ould  be perform ed by trustees for m ost 
p riva te  p la n s .19

Like S ocial S ecu rity , m ost state and local p lans are run by bod ies that 
possess tax ing  pow ers. A s w ith S ocial S ecurity , the tem ptation  has been felt 
to leave fu ture taxpayers to  pay the retirem ent benefits fo r to d ay ’s public 
w orkers, even  though  the en titlem en t to those benefits accrues p resen tly  and  
should be regarded  as a  cost o f  cu rren t em ploym ent. T hus, w hereas Social 
Security  is v irtua lly  en tire ly  unfunded  and is a lm ost a pure tran sfe r schem e, 
the state and  local p lans tend to  be partia lly  funded. T here is som e current 
sav ing  and in vestm en t, but not enough  to  m eet future ob liga tions.

111. T H E  H ID D E N  D Y N A M IC  IN S O C IA L  IN V E ST IN G

T he e lderly  a re , as a g ro u p , ne ither affluent no r po litically  adven tu rous. 
W hy. then , is the social investing  m ovem ent a im ed so  reso lu te ly  at the 
pension  funds that ex is t to  support the elderly?  W hy do the p roponents o f  
social investing  treat pension funds as be ing  especially  appropriate  to  bear 
the costs o f  an investm ent stra tegy  that sacrifices financial for political 
in terests?

Social investing  cou ld  in princip le  be a ttem pted  by any investo r, not ju s t 
pension tru stees . T here  arc three sm all m utual funds w hich proclaim  adher­
ence to  various social p rinc ip les in selecting  th e ir investm en ts .20 If  an 
ind iv idual decides to  invest in such a fund, p resum ably  he has balanced  the 
possib le financial co sts  o f  such a policy  against the personal satisfaction  that 
he derives from  supporting  the socia l a im s im plied  by the fund ’s investm ent 
po licy . Few  ind iv iduals have found these funds a ttractive. A no ther ind ica­
tion that m ost investors d isag ree  w ith m ost social investing  cam paigns is 
that sh a reh o ld e r in itia tives in support o f  the m ain social investing  causes are 
invariab ly  defea ted  by m arg ins o f  95 percent o r w orse. Furtherm ore , there 
has been little  p ressu re  on trustees o f  individual trusts to  ad o p t social

'"ERISA see. 4(b)(1), 29 U .S .C . sec. 1003 (b)(1).
' ’’Sec Marcia G . Murphy, Regulating Public Employee Retirement Systems for Portfolio 

Efliciency, 67 Minnesota Law Review 211 (1982),
:(>Thcsc arc foursquare, Dreyfus Third Century, and Pax World. Foursquare avoids liquor, 

tobacco, and dntg company stocks. According to its prospectus. Third Century limits itself to 
companies “contributing to the enhancement o f the quality o f life," whatever that means. Pax 
World excludes any company more than five percent o f whose sales arc to the Defense 
Department. See Paccy, Investment Do-Gooders: A Look at a Dogged Trio o f Socially 
Conscious Mutual Funds, Barron’s, Jul. 21. 1980, at 9.
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investing . T he  m ain purpose o f  the typ ical individual trust is to  generate  
incom e for the im m edia te  support o f  the current beneficiary , w ho w ould  be 
strong ly  inclined  to  p ro test if  the trustee adopted  an inconsisten t goal. M any 
trust in trum ents au thorize  the beneficiary  o r the se ttlo r to  ch.inge trustees, 
and such  a p rov ison  tends to  concen tra te  a tru s tee ’s m ind w onderfu lly  on 
profit m ax im ization .

Social investing  proposals are d irected  at pension  funds not in o rder to 
fu rther the in te rest o f  the pensioners, but in disregard  o f  the ir in terests. It is 
the separa tion  o f  ow n ersh ip  and contro l characteristic  o f  pension-fund  s tru c ­
tu re  that soc ia l-in v estin g  proponents find so en tic ing . V ast sum s o f  m oney 
are invested  for— but not by— the concerned  ind iv iduals. T hat separa tion , 
w e have seen , ex is ts  in large m easure to  pro tect p resen t and future retirees 
against the tendency  that som e m ight have to  undersave for re tirem en t, o r to 
invest unw ise ly . But by  concen tra ting  the pension sav ings o f  tens o f  m il­
lions o f  people  in the hands o f  a few thousand  pension  tm stees. o u r private 
pension  system  has crea ted  a p ressure point that w ould not o therw ise  have 
ex is ted . Iron ica lly , therefo re , the separation  o f  ow nersh ip  and contro l that 
w as m eant to  p ro tect pension  p lan beneficiaries has a lso  exposed  them  to  a 
new  danger— that p ressu re  groups m ay politic ize  the process o f  investing  
th e ir pension  sav ings.

T h e  h idden dynam ic  in the social investing  m ovem ent is this effo rt to take 
advan tage  o f  the separa tion  betw een  ow nersh ip  and contro l o f  pension 
sav ings. T he  pension  trustees w ho  contro l pension investm ent w ork under 
the constra in ts o f  tn ist-invcstm en t law . T he p roponents o f  social investing 
understand  that by re in terp re ting  trust-invcstm en t law  to  perm it politicized 
investm en t they  cou ld  cap tu re  pension sav ings for the ir causes.

B ut w hy should  the p roponents em ploy  such a su rrep titious stra tegy , 
p ressu ring  pension  tru stees , w hen a m ore forthright path lies open? W hy not 
pu rsue  political causes in the political a rena?  It is vital to understand  tha t, 
a lm ost by defin ition , the causes that are g rouped under the social-investing  
banner arc those that have fa ile d  to win assent in the political and legislative 
process. C ong ress  has the pow er to  m andate  all the w ell-know n social- 
investing  causes: forbid  A m erican  firm s to do  business w ith  South A frica: 
require  A m erican  firm s to  cease  m aking m unitions, o r to have un ion ized  
w ork  forces; require  pension  assets to be invested  locally ; and so  forth. 
Federal leg isla tion  cou ld  accom plish  any o f  these goals . For exam p le , 
p resen t federal law  applies to  C uba exac tly  the sort o f  p roh ib itions on 
com m erce  and  lend ing  that opponen ts o f  the South  A frican  reg im e have 
sought w ithout success in recen t years from  both D em ocratic  and R epub li­
can  ad m in is tra tions . T h e  reason , therefo re , that the p roponen ts o f  social 
investing  arc  bu lly ing  pension  trustees is that they have been unable  to  get 
the ir po litical p rogram s accep ted  in the political process.
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IV. PRINCIPLES OR POLITICS?

A re there p rinc ip les o f social investing  that a trustee can  fo llow  w ith 
case?  If n o t. then social investing  is standard le ss, a m ere label used to c lo the  
p ressu re-g roup  dem ands. I f  social investing is in trinsically  s tandard less. 
adherence to  it w ill expose pension  trustees to a perpetual w ave o f  political 
dem ands.

C onsider, therefo re , the question  o f  investing  in lin n s that do  business in 
o r  w ith South  A frica, ' t  is im portan t to  understand  that there is no co n tro v e r­
sy about the racial po lic ies o f  South  A frica. P eople on all s ides o f  the m atter 
have equal d isdain  fo r apartheid . But there is broad d isdain  in the U nited 
S tates for m any o ther reg im es. T he hard question  that p roponents have not 
answ ered  is this: W hy is the cam paign  for d ivestitu re  d irected  alm ost en tire ­
ly at South  A frica , and  not at such m onstrously  ob jec tionab le  reg im es as 
L ibya  o r S ov ie t R ussia?  S ou th  A frica is a p lace  in w hich 80 percent o f  the 
inhab itan ts are den ied  political and civil righ ts that A m ericans regard  as 
basic. But there are m any  reg im es in w hich 99 percen t o f  the inhab itan ts arc 
in this position .

In 1978 Y ale U n ivers ity ’s C om m ittee  on South  A frica  Investm ents tried 
to  duck  th is question  in a report that said: “W e acknow ledge the possib ility  
that the po lic ies o f  o th er governm en ts throughout the w orld are equally  
antagonistic  to  the basic  princip les o f  A m erican society  and this U niversity ; 
if  so . then o u r recom m endations concern ing  South A frican investm ents 
should  be applied  lo th e m ."21 It is not a possib ility  that there are  o th er such 
societies; it is a certa in ty , (A t the tim e  that the Ad H oc C om m ittee  w ro te  its 
report, the A m in reg im e w as still in pow er in U ganda and the Pol Pot regim e 
in C am b o d ia .) W hat the C om m ittee  seem s to  be say ing , if  one  reads be­
tw een the lines, is that it will not consider fu rther app lications o f  the social- 
investing  concep t until som e g roup  raises as g rea t a stink as the opponen ts o f  
the South  A frican  reg im e have raised . T his approach  m akes social investing  
a b ranch o f  in tcrest-g roup  po litics.

In tru th , there can  be no consensus about w hich social p rinc ip les to 
pursue and about w hich investm ents are consisten t o r inconsistent w ith 
those princip les. At a tim e w hen m ost o f  the social activ ism  in investing  w as 
liberal o r radical ra ther than conserva tive , there w as som e agreem ent am ong  
the activ ists as to the types o f  com pan ies that should be avoided  and the 
types that should  be em braced . T he ranks o f  the d isapproved  included 
com panies do ing  business w ith South  A frica , b ig  defense  con trac to rs, no n ­
union com pan ies , and com pan ies tha t pollu ted  the env ironm ent. W ith the

:l Yale University, Ad Hoc Committee on South Africa Investments. Report to the Corpora­
tion 4 (Apr. 14, 1978).
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rapid  rise  o f  social ac tiv ism  on the political righ t, w e can  expect social- 
investing  advocates to  app ea r w ho will urge investm ent m anagers not to 
invest in co rpora tions that m anufacture con tracep tive  dev ice s, o r  publish 
tex tbooks that teach  the theory  o f  evo lu tion , o r do  business w ith R ussia . 22 

T here  is a lso  increasing  aw areness that the crite ria  used to  identify  socia l­
ly irresponsib le  com pan ies arc dub ious even  if  the u ltim ate ob jec tive— say. 
p ressuring  South  A frica— is accep ted . A n A m erican  co rpora tion  that has a 
p lant in South  A frica  w here it creates jo b s , p rov ides tra in ing , and engages in 
co llec tive  bargain ing  w ith  a b lack  union is not obv iously  con tribu ting  m ore 
to the perpetuation  o f  apartheid  than  an A m erican  co rpora tion  tha t, w ithout 
hav ing  an office in South  A frica , m anufactures goods that find th e ir w ay  to 
South  A frica. As the N ew  Y ork T im es reported  in S ep tem ber o f  1984, " |a |  
su rvey  am ong black  South  A frican factory w orkers"  estab lished  the ir "o v e r­
w helm ing  resistance to  d is investm en t by A m erican  f irm s ."23

T he M assachusetts  legislature has lately  supplied  us w ith a splendid 
illu stra tion  o f  the truth tha t social investing  is nothing m ore than pressure 
po litics. In a recen t statu te the leg isla tu re  singled  o u t, in add ition  to South 
A frica , one o th er country  for the d isapprobation  o f  the s ta te  pension  fund: 
G reat B rita in . N ot L ibya o r  R ussia; not Iran , C am bodia  o r  S y ria , w hose 
reg im es have recen tly  m assacred  tens o f  thousands o f  th e ir d issiden t c iti­
zens; but B rita in , m other o f  parliam ents and closest g rca t-pow cr ally  o f  the 
U nited  S tates. W hy? O h . nothing se rious, ju s t a little  g ra tu itous in term ed­
d ling  in the difficult N orthern  Irish s itua tion , for the en terta inm en t o f  the 
B oston Irish . (T he M assachusetts  statu te is reproduced  below  in 
fo o tn o te .)2'*

If  we m ove beyond  foreign  a ffa irs  and exam ine o th er social-investing  
cau se s , w e find a  sim ilar lack  o f  princip le . In labor union c irc les  it has 
becom e fash ionable to  decry  pension-fund  investm ent in com pan ies w hose 
w ork  forces have rejected  labor un ions, but that com plain t overlooks im por­
tant d is tinc tions. For ex am p le , w hich unions'? S om e A m erican labo r unions 
are  clean and  are devoted  to  their m em bers, but o thers arc dom inated  by 
o rgan ized  crim e. Is it really  "an ti-soc ia l"  to  resist a la tter-day  Jim m y H offa? 
A nd w hat o f  the righ t not to  jo in  a labor un ion? T he elabora te  e lec tion  and 
certification  p rocedures fo r union rep resen tation  u nder federal law  p resup ­
pose that C ongress m eant to  pro tect both the right to  jo in  and the right to

’’See John M. Lcgcr, Business Links with Soviets under Attack, Wall Street Journal, Mar.
26. 1981, at 23, col. 3.

^ A lan  Cowell, Blacks in a Poll Dispute Apartheid Foes’ Tactic, N .Y . Tim es, Sept. 23, 
1984, at 10. Col. 5.

^A nnotated Laws o f  Massachusetts, Cumulative Supplement, Ch. 32. sec. 23 (l)(d)(iii): 
(N |o  public pension funds under this subsection shall remain invested in any bank or 
financial institution which directly or thtough any subsidiary has outstanding loans to 
any individual or corporation engaged in the manufacture, distribution or sale of 
firearms, munitions, including rubber or plastic bullets, tear gas, armored vehicles or 
military air craft for use or development in any activity in Northern Ireland, and no 
assets shall remain invested in the stocks, securities or other obligations of any such 
company so engaged.
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abstain  from  union m em bersh ip . E quating  un ion iza tion  w ith  social rec ti­
tude thus Hies in the face o f  federal law . N or w ould  com pulso ry  u n ion iza­
tion satisfy  all p roponen ts o f  th is b ranch o f  social investing , since som e 
have dem anded  d is investm en t in lim is, how ever fu lly  un ion ized , that invest 
abroad ("export jo b s" ).2*

E very  soc ia l-investing  cau se  can be sub jected  to  a s im ila r analysis. H ow  
m uch po llu tion  is too m uch? E very  tim e som ebody goes to the to ilet there is 
increased po llu tion . T he question  is not w hether there shall be po llu tion , but 
how  m uch , o f  w hat fo rm s, in w hat p laces, subject to  w hat co n tro ls , and so  
forth . T he  w orld  is not d iv ided  in to  evil po llu ters and sain tly  nonpollu ters. 
A vast body o f  regu la to ry  law  and private law  ex ists to  d raw  these difficult 
lines, and the b lun t instrum ent o f  social investing  has no th ing  to  contribu te  
to  it.

A no ther form  o f  social investing  c lose ly  associated  w ith labor union 
pressure is the effort to  use pension  funds to  create  jo b s— for exam ple , 
m aking m ortgage loans from  the ca rp en te rs’ pension fund in o rder to s tim u­
late em ploym ent in the construction  trades. I f  the loans w ere to  be m ade at 
m arket rates o f  in terest, there w ould  be no increase in aggregate  m ortgage 
lending o r in em p lo y m en t, on  accoun t o f  routine substitu tion  effec ts  (d e ­
scribed  in Part V be low , trea ting  the econom ic  flaw s o f  social investing). 
T h u s , the m ajo r effo rt has been  to  get the pension fund to  lend at below - 
m arkct ra tes, T h is w ould  indeed increase construction  and thus stim ulate  
som e em ploym ent in the industry .

T he  ob jec tion  to  bargain -ra tc  lending is that it is unprincip led  in the sense 
that it v io la tes the prim ary  po lic ies o f  pension  law , By reducing  the financial 
return to  the pension  fund, bargain -ra tc  lend ing  necessarily  sacriticcs future 
re tirem ent incom e. F o r p resen t w orkers it involves ju s t that trad e -o ff o r  
re tirem en t-fo r-p rcre tirem en t incom e that pension  p lans w ere crea ted  to  
guard  against. B ut the ob jec tion  runs deeper: the benefits and the costs 
affect d ifferen t people and in d iffe ren t p roportions, ln particu la r, pensioners 
w ho are already  retired  and  w ho depend  upon the pension  fund fo r current 
retirem ent incom e w ould  derive n o  benefit from  subsid izing  em ploym ent 
for cu rren t w orkers. W e shall see in Part VI that trust-investm en t law  (and 
now  E R IS A ) m ake it flatly illegal to  sacrifice the in terests o f  plan benefici­
aries in this w ay.

T he root fallacy behind these  p roposals, w hich is repeated  incessan tly  in 
the ir rh e to ric ,2*’ is that un ions have the right to use tlicir pension p lans to 
p rom ote their in terests. B ut, o f  co u rse , the plans are not theirs. T he  p lans 
ex is t for the exclusive  purpose o f  p rov id ing  re tirem ent incom e fo r the 
elderly . F or the sam e reason that pension  funds cannot be used to defray  
union organ iz ing  expenses o r  un ion  o fficers ' sa laries, they cannot be used to

"'This last suggestion appears in Ruttenbcrg. Friedman, Kilgallon, Gulchess & Associaies. 
Inc., AFL-CIO Pension Fund Investment Study (W ash.. D .C .. Aug. 20, 1980) 57.

^ E .g .,  Jeremy Rifkin & Randy Barber, The North Will Rise Again: Pensions, Politics and 
Power in the 1980s (Boston, 1978).
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subsid ize  em p loym en t for union w orkers at the expense  o f  re tirem en t in ­
com e fo r p resen t and fu ture retirees.

T he i.io st persisten t o f  the social investing  cau ses is a lso  the m ost tran s­
paren tly  ignob le— the p ro tec tion ist c ru sade  fo r in-state investing  o f  state 
and local pension  funds (“M ich igan  pension  m oney should  not be expo rted  
to  Ind iana"). B ut that phenom enon  is b e tte r exam ined  from  an o th e r s tan d ­
po in t. in Part V , trea ting  the econom ic  futility  o f  social investing .

T o  sum m arize : T here  is not and can nev er be a consensus about w hat 
causes are  socia lly  w orthy . C onsequen tly , a pension  trustee w ho sough t to 
adhere to the c rite ria  o f  social investing  w ould  have no m eans o f  iden tify ing  
the causes to  w hich  he had com m itted  the fund. S ince there are no  p rinc i­
p les . every  cause  en tang les the fund in a political strugg le . Social investing  
w ould  im pose upon  the fund the turm oil and adm in istra tive  costs  o f  p e rp e t­
ual po litic iza tion  o f  the investm ent function . But a pension  trustee has no 
business m aking  po litical cho ices fo r his beneficiaries; h is jo b  is to fu rther 
the re tircm cn t-incom c security  o f  h is bene lic ia ries , and to  leave them  to 
partic ipa te  in the po litical p rocess on  their ow n.

V. T H E  E C O N O M IC S O F  S O C IA L  IN V E S T IN G

From  the s tandpo in t o f  econom ic  ana ly s is , tw o fundam ental Haws im pair 
v irtually  all social investing  p roposals. F irst, m ost are  fu tile . Pow erful and 
w ell-understood  econom ic  forces w ould  coun terac t m ost social investing  
stra teg ics , rendering  them  hollow  gestu res. S eco n d , social investing  has 
co sts— econom ic  d isad v an tag es that harm  the in terest o f  pension-p lan  b ene­
ficiaries. W e shall sec (below  in Part V I) that these econom ic  tlaw s bear 
v ita lly  upon the legal standards that govern  pen sio n -lu n d  investm ent.

Substitution. C ap ita l m arkets (the m arkets w here com pan ies and  c o u n ­
tries seek  to  ob tain  a share  o f  the availab le  sav ings) are  in tensely  co m p e ti­
tive. C ap ita l Hows to users w ho o ffe r the h ighest re tu rn s, ad justed  fo r risk. 
T he  cap ita l m arkets are  also  increasing ly  in ternational, as recen t experience  
w ith  M iddle E astern  pe trodo lla rs, C on tinen ta l eu rodo lla rs , and Latin 
A m erican  deb to rs has underlined .

T he com petitive  na tu re  o f  the capital m arkets com p lica tes  m any social 
investing  strateg ies to  the po in t o f  im possib ility . T hat po in t has long been 
m ade regard ing  the cam paign  for d ivestitu re  o f  the shares o f  com pan ies 
do ing  business w ith S ou th  A frica . T he  ob jec t o f  the cam paign  is to  starve  
the Sou th  A frican  econom y  o f  cap ita l. A lthough  it is un likely  that econom ic 
stagnation  w ould  really  help  ra th er than  hurt the opp ressed  peoples o f  South 
A frica , it is even  less likely  that social investing  w ould  have any m aterial 
e ffec t upon  the Sou th  A frican  econom y . Pension m oney  is by no m eans the 
o n ly  source o f  investm en t cap ita l; no r are A m erican  firm s and lenders the 
on ly  ac to rs. T o  the  ex ten t that socia l-investing  pressu res succeed  in lim iting  
cap ita l Hows to  South  A frica  from  som e A m erican  firm s, that sim ply  
c rea tes o ppo rtun ities  fo r o th er A m erican  firm s and  for fo reign  firm s. In
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global financial te rm s, the South  A frcian  econom y  is m in iscu le  and its 
ex ternal cap ita l requ irem en ts co rrespond ing ly  sm all. In ternational en te r­
prises and  lenders abound  w ho are free from  the pressu res o f  the A m erican  
lobby  that concerns itse lf  w ith  th is cause . T hus, the cam paign  to  affect the 
South  A frican  econom y  has had and w ill have no dem onstrab le  effect.

A n inciden tal ind ication  that the cam pa ign  against South  A frica  is inef­
fectual is that nobody has bo thered  to invoke the doctrine  o f  constitu tional 
p reem p tion , in o rd e r to  have the federal courts decla re  unconstitu tional the 
various s ta te  sta tu tes and city  o rd inances that d irec t the respective  state and 
local pension  funds to  d ivest South  A frica-tinged  ho ld ings. T h ese  en ac t­
m ents im pinge upon the federal m onopo ly  o v e r fo reign  re la tions, rea f­
firm ed by the S up rem e C ourt in 1968 in Zschernig  v. M iller. In that case the 
cou rt fo rbad  “an in trusion  by [a] state into the field o f  foreign affa irs  w hich 
the C onstitu tion  en tru sts  to  the P res id en ' and  the C o n g re ss ."27

In a study pub lished  recen tly  in the N ew  England Econom ic Review , the 
d istingu ished  pension  econom ist A lica M unncll (o f the Federal R eserve 
B ank o f  B oston) has po in ted  to the substitu tion  effec ts  that m ake econom ic  
nonsense  o f  the cam paign  for in -sta te  m ortgage lend ing . S om e state  pension 
p lans have been  purporting  to  prom ote in-state construction  activ ity  by 
buy ing  packages o f  federally  insured  G N M A  m ortgages that o rig inate  e n ­
tire ly  w ith in  the sta te  (as opposed  to conven tional packages that con tain  
m ortgages o rig inating  in all parts o f  the coun try ). S ince  the federal in su r­
ance e lim ina tes the risk o f  d efau lt, the reg ional underd iversification  o f  these 
packages is un im portan t, M unncll concludes that the increasing  purchase o f  
these in strum en ts by s ta te  and local pension  p lans has “ not increased the 
supply  o f  m ortgage funds . . . .”2H R ather, a p a ir o f  u tterly  pred ic tab le  
substitu tion  effec ts  a re  occurring . F irst, as pension  funds increase their 
buying  o f  these  m ortgage-backed  secu rities , they  sim ply  d isp lace  o ther 
in s t;,'itio n a l pu rchasers such as insurance com pan ies , w ho shift the ir in v es t­
ing i nvard the governm en t and co rpo ra te  bonds that the pension  funds w ere 
p rev iously  b u y in g .2y S econd , the a ttem pt to stim ulate in -sta te  construction  
by pu rchas ing  in -state  p ackages (so-called  “ targeting") appears to  be eq u a l­
ly fu tile , and fo r the sam e reason.

Whereas in the absence o f the recent targeting rage, a state such as Massachu­
setts would buy GNMAs backed by mortgages from a number o f states, such 
as Alabama, California, Pennsylvania, e tc., now Massachusetts insists on 
GNMAs backed by Massachusetts mortgages, Alabama on Alabama mort­
gages. California on California mortagcs, Pennsylvania on Pennsylvania 
mortgages, etc. As long as the state’s demand for mortgages is roughly 
proportional to the size o f its pension fund, the developing trend of targeting

27389 U .S. 429, 432 (1968).
2KAlicia H. Munncll, The Pitfalls o f  Social Investing: The Case o f  Public Pensions and 

Housing, New England Economic Review (Sept./Oct. 1983) 20, 22.
- 'Id . at 27-28.
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GNMAs should have no impact on the supply of mortgage credit among 
states.

In summary, while social investing through the purchase of targeted 
GNMAs produces market returns and thereby has no adverse impact on 
public pensions, this approach is also unlikely to increase cither the aggregate 
supply of mortgage funds or the supply of mortgage credit within a particular 
state. This assessment has been generally recognized by linancial experts. In 
fact, those who arc less than enthusiastic about social investing often push the 
purchase o f targeted GNMAs as a means of satisfying the pressure on fund 
managers to pursue socially oriented objectives.,u

T he  largest c la im  fo r this fo rm  o f  social investing  is, th erefo re , that it may 
deceive  peop le  into th ink ing  tha t it a lte rs investm en ts o u tcom es, w hereas in 
fact it resu lts  in no net increase in construction  o r in em p loym en t. W e m ust 
em phasize  that the reason these “ ta rge ted” portfo lios o f  in -state  G N M A  
m ortgages are  harm less to the pension  funds that buy  them  is that they 
con ta in  m arket-ra te  ra ther than be low -m arket loans; and  that the g overn ­
m ent guaran tee  against defau lt e lim ina tes w hat w ould o therw ise  be a m en ­
acing  degree  o f  underd iversifica tion . M unncll has po in ted  ou t that o th er 
veh ic les used by sta te  pension  p lans to  invest in in -state  m ortgages have 
lacked the federal guaran tee  and  in som e cases have en ta iled  below -m arket 
lend ing . U nder a C onnecticu t schem e, fo r exam p le , she found that “ the 
rates at w hich  the m ortgages have been  o ffered  has varied  substan tia lly  to 
sligh tly  below  m arket. A s a resu lt, the y ield  to  the pension  fund has been 
w ell below  the G N M A  yield  that p revailed  at the tim e the funds w ere 
c o m m itte d ."31 In Part VI below  I exp la in  tha t both under the com m on law 
ru les o f  trust-invcstm en t law  and  u n d er E R IS A , it w ould be flatly illegal for 
a  pension  trustee  to  sacrifice the financial w ell-being  o f  p lan beneficiaries in 
this w ay . (E R ISA  does not apply  to state and  local p lan s .)

D iversification. O v er the last quartcr-cen tu ry  a great revo lu tion  has o c ­
curred  in scien tific  understand ing  o f  the b ehav io r o f  capita l m arkets. T h is 
revo lu tion  in the theory  o f  finance usually  goes under the label o f  m odern  
p ortfo lio  theo ry  (M P T ) o r the theory  o f  efficient m ark e ts .32

C rudely  sum m arized , M PT  has estab lished  tw o central p ropositions. 
F irs t, a  m assive  body o f  em pirical investigation  has show n that it is e x ­
trem ely  d ifficu lt (som e say im possib le) even  for investm ent-industry  
pro fessionals to  ach ieve long-term  resu lts b e tte r than the b road  m arket 
av erag es , such as (fo r equ ities) the S tandard  &  P oo r’s 500. It seem s that 
cap ital m arkets d iscoun t new  in fo rm ation  so  rapid ly  and  w ell that there  arc 
few  oppo rtun ities to ou tsm art o th e r investors by  iden tify ing  undervalued  
securities to buy  o r overvalued  ones to  sell.

•10Id. at 28.
30d. at 34.
•i :Sec generally R. Brcalcy, An Introduction to Risk and Return from Common Slocks, 2d 

ed. (1983); John H. Langbein & Richard A. Posner, Market Funds and Trust-invcstment Law, 
1976 American Bar Foundation Research Journal I.
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S econd , the cap ita l-m arke t investiga to rs have  show n that there are  sub ­
stantial ga ins to be had from  d iversify ing  investm en ts qu ite  ex tensively . 
T he com m on law  o f  trusts has long en fo rced  a du ty  to  d iversify  trust 
investm en ts, and E R ISA  codifies that ru le .53 M PT  research  has g iven new  
m ean ing  to  the concep t o f  d iversifica tion , by show ing  that in o rd e r to 
e lim inate  the uncom pensated  risk o f  underd iversifica tion , a  po rtfo lio  m ust 
be m uch larger than  p rev iously  though t. O ptim al d iversifica tion  requires 
equ ity  po rtfo lios w ith hundreds o f  stocks. F u rtherm ore , these portfo lios 
m ust be w eigh ted  fo r cap ita liza tion , so  that large com pan ies such as the o il, 
au to , com pu ter, ch em ica l, and te lecom m unications g ian ts  are d ifficu lt to 
e lim inate  from  op tim ally  d iversified  portfo lios. T he  question  arises w hether 
social investing , if  rigo rously  pu rsued , w ould  im pair d iversifica tion . As 
m ore and m ore social causes are added to the lis t, the n u m b er o f  com pan ies 
that are ranked  as o ffenders w ill becom e large enough  that an op tim ally  
d iversified  portfo lio  canno t be constructed  from  the rem ainder. Social in ­
vesting  w ould  then  require  the pension  p lan  to  bear the costs o f  the un co m ­
pensated  risk o f  inadequa te  d iversif ica tion .34

T he  cam paign  for in -sta te  o r  localized  investing  raises especia lly  seriou.> 
risks o f  underd iversifica tion . T he last thing that w orkers in declin ing  areas 
need  is to have their re tirem en t sav ings jeo p ard ized  fo r the supposed  benefit 
o f  the regional econom y, O r suppose that a school board  in the v icin ity  o f 
M ount St. H elens had insisted  on investing  locally .

The Social-Bargain Fallacy. T he  c la im  is som etim es m ad e  that social 
investing  is rea lly  econom ica lly  advan tageous to  pcnsion-p lan  beneficiar­
ies. F o r exam p le , com pan ies that do  business in S ou th  A frica  could  su ffe r 
dam age  o r cxprop . .ion from  civ il w ar o r revo lu tion ; com pan ies  that resist 
un ion ization  m ay in cu r strikes and  boycotts; po llu ters w ill get en tang led  in 
env ironm enta l liab ilities; and  so forth . A vo id ing  investm en t in these firm s 
is, th erefo re , rea lly  a stra tegy  fo rcn h an c in g  the financial w cil-being  o f  p lan 
beneficiaries by avo id ing  com pan ies headed for troub le .

T h is  argum ent is sim ply  ano ther theory  o f  how  to  beat the m arket, and 
like all such th eo ries , it runs afoul o f  the em pirical s tud ies underly ing  M P T , 
w hich  strongly  im ply  that consisten t m arket-beating  stra teg ies  are not to  be 
found . T he notion  m ust be that the risks associated  w ith the d isfavored  
com pan ies have not been fu lly  d iscoun ted  by the secu rities  m arkets, even  
though  those risks are  w idely  know n. But securities m arkets ex is t p recisely  
in o rd e r to  d isco u n t such in form ation— that is, to  take accoun t o f  the 
inform ation  in secu rities p rices. A ccord ing ly , all that w e know  about the 
behav io r o f  the securities m arkets suggests that political risk , like any o th er 
inform ation that a ffec ts future p ro fitab ility , is fully reflected  in cu rren t

-v1Rcsta(emcnl o f Trusts (Second) [hereafter ci»ed as Restatement] sec. 228 (1957); ERISA 
see. -104(a)(1)(C). U .S.C . sec. 1104 (a)(1)(C).

“ This point is developed in John H. Langbein &  Richard A. Posner, Social Investing and 
the Law of Trusts, 79 Michigan Law Review 72, 88ff (1980).
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p rices. T he ind ifferen t perfo rm ance  o f  the three sm all m utual funds that 
have been fo llow ing  socia l-investing  stra teg ies undersco res this p o in t . '5

T o  conclude: F rom  the standpo in t o f  econom ic  ana ly s is , there are tw o 
types o f  socia l-investing  ou tcom es— the fu tile  and the w ealth -im pairing . 
T he  fu tile  are those, such as the in-state G N M A  packages, that m ake no real 
con tribu tion  to the o stensib le  social goal. T he w ealth -im pairing  ou tcom es 
low er the return  on the fu n d ’s sav ings, o r expose it to increased  adm in is tra ­
tive co s ts , o r  im pose upon it the uncom pensated  risk o f  inadequate  d iversifi­
ca tion . W e shall now  exam ine the reasons w hy w ealth -im pairing  social- 
investing  schem es are  illegal.

VI. W H Y  S O C IA L  IN V E ST IN G  IS IL L E G A L

A trustee w ho sacrifices the benefic ia ry ’s financial w ell-being  for any 
social cause  v io la tes both  h is duty  o f  loyalty  to  the beneficiary  and his duty 
o f  p rudence  in investm ent.

The D uty o f  Loyalty. T he  essence o f  the tru s tee ’s fiduciary re la tionsh ip  is 
his responsib ility  to  deal w ith  the trust p roperty  " fo r  the benefit o f ’-'6 the 
trust beneficiary . T he au thorita tive  Restatement (Second) o f  Trusts says: 
"T h e  trustee is under a du ty  to  the beneficiary  to  adm in ister the trust solely 
in the in terest o f  the ben efic ia ry .’’37 A lthough m ost o f  the case law  apply ing  
this du ty  o f  loyalty  to  the b en efic ia ry 's  in terest has arisen  in situa tions o f  
se lf-dea ling  o r o th e r conflic ts  o f  in terest in w hich the courts have ac ted  to 
p reven t the trustee from  enrich ing  h im se lf at the expense  o f  the trust benefi­
c ia ry ,38 the sam e resu lt has been reached  w ith regard  to  fiduciary invest­
m ents fo r the benefit o f  a th ird  party  (that is, a party  o th er than the trust 
beneficiary  o r the tru stee). T he  Restatem ent say s , in its O fficial C om m ent 
trea ting  the du ty  o f  loyalty : “T he trustee is u nder a duly to the beneficiary  in 
adm in istering  the trust not to be guided by the interest o f  any  third per­
so n .’’39 B ecause the en tire  ob jec t is to pro tect the trust beneficiary , nothing 
o f  princ ip le  turns on  the identity  o f  the party  w ho profits at the b enefic ia ry ’s 
expense .

In the lead ing  case o f  Blankenship  v. B oyle.40 decided  in 1971, the duty

■’’Supra note 20.
’"Restatement, supra note 33, at sec. 2.
’7id. at sec. 170(1 ((emphasis added).
•’"Sec generally 2 Austin \V. Scott. The Law of Trusts secs. 170-170.25 (3d ed. 1967 & 

Supp. 1980).
■’''Restatement, supra note 33, at sec. 170, Comment q (emphasis added). See id. at sec. 187. 

Comment g (emphasis added):
The court will control the trustee in the exercise o f the power where the acts form an 
improper even though not a dishonest motive. That is, where he acts from a motive 
other llum to further the purposes o f  the trust. Thus, if the trustee in exercising or 
failing to exercise a power docs so because of spite or prejudice or to further some 
interest o f his own or o f  it person other than the beneficiary, the court will interpose.

For decisional authority see, e .g ., Conway v. Emeny, 139 Conn. 612, 96 A .2d 221 (1953).
40329 F. Supp. 1089 (D .D .C . 1971).
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o f  loyalty  w as app lied  to  social investing  o f  pension  funds. A m ulti-em ploy­
er fund for coal m iners that w as dom inated  by the U nited M inew orkers 
U nion bough t large b locks o f  shares in certa in  e lec tric  u tilities in o rd e r to  
induce their m anagem ents to  buy  union-m ined  coal. O n the com plain t o f  
som e o f  the pension-fund  beneficiaries, the cou rt en jo ined  " the  trustees 
from  operating  the Fund in a m anner designed  in w hole o r  in part to  afford 
co lla tera l advan tages to  the U nion o r the (em p lo y ers].”-' 1

E R ISA  codified  the du ty  o f  loyalty  for pension  trusts in its “ sole in terest" 
and "exclu sive  pu rpose" ru les .-' 2 Section  404(a)( I) p rov ides that the "fidu ­
c iary  shall d ischarge  his du ties w ith  respect to  a plan  solely  in the in terest o f  
the partic ipan ts and beneficiaries . . . ," 43 In an  essay  published  in 1980, a 
pair o f  W ash ing ton  law yers , R onald  R av iko ff and  M yron C urzan . a ttem pt 
to  escape this p rov ision  o f  E R IS A .44 I shall devo te  som e space in this article 
to  refu ting  the ir essay , both  because  the essay  is m islead ing , and because  it 
typifies the flim siness o f  the legal argum ents that are advanced  in social- 
investing  c irc les .

R av ik o ff and C urzan  co rrectly  observe  that E R ISA  restates the com m on 
law  du ty  o f  lo y a lty .45 A cco rd ing ly , they reason , since " |t |h e  purpose o f  the 
duty  o f  loyalty  is to  require  a fiduciary to  avo id" se lf-dea ling , social invest­
ing is unob jectionab le  " |a |s  long as the fiduciary avo ids se lf-in terested  
tran sac tio n s ."4'’ B ut the v iew  that the tru s tee 's  du ty  o f  loyalty  governs only  
in situa tions o f  se lf-dealing  is sim ply  incorrect. T o  be su re , m ost people 
w ho steal do  it for the ir ow n  gain ; that is w hy m ost o f  the case law  concerns 
self-dealing . But the tru s tee ’s du ty  o f  loyalty  ex is ts  so lely  for the protection  
o f  the trust beneficiary , and the du ty  is equally  v io lated  w hether the trustee 
breaches fo r the tru s tee ’s en richm en t o r that o f  a stran g er.47

R egard ing  E R IS A ’s requirem ent tha t the fiduciary' invest “ for the ex c lu ­
sive pu rpose o f  . . . p rov id ing  benefits to  partic ipan ts and  their beneficiar­
ie s ,’’41'  R av ik o ff and  C urzan  assert that ” [t]hc concep t o f  ‘benefits’ . . . 
need not be lim ited  to  paym ents that a partic ipan t o r beneficiary  w ould  
receive upon  re tirem en t, i .e . .  econom ic  retu rn  to  an investm en t. It is a rgu ­
ably  broad  enough  to  include num erous types o f  positive re tu rns, e .g . ,  jo b  
security  and im proved  w ork ing  c o n d itio n s .’’41'  T h is  in terpre tation  o f  the 
term  “benefits"  w as re jec ted  by the form er adm in is tra to r o f  th e  L abor 
Dep;irtm ent’s ERISA  office. Jam es D . H utchinson, and a co-author, Charles

•".129 F. Supp. at 1113.
4:Sce H.R. Rep. No. 533, 93d C ong., 1st Scss. 13. 21, reprinted in |I9 7 4 | U .S. Code 

Congressional & Administrative News 4639, 4651, 4659.
■“ ERISA sec. 404(a)(1), 29 U .S .C . sec. 1104 (u)(l).
44Ronald B. Ravikoff & Myron I’. Curzan, Social Responsibility in Investment and the 

Prudent Man Rule, 58 California Law Review 518 (1980).
45Id. at 531.
4ftId.
47Sec text at note 39 and note 39.
■“ ERISA sec. 404(a)(1)(A), 29 U .S.C . sec. 1104(a)(1)(A).
■‘‘'R avikoff & Curzan, supra note 44, at 532.
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C . C o le , in  an  artic le  cited  by R av iko ff and  C urzan  but ignored on the 
p recise  q u es tio n .50 H utch inson  and C ole point out that ER ISA  uses the term  
"benefits"  th roughout the sta tu te  in the m ore narrow  and natural sense “ to 
re fe r to  those cash  benefits that a partic ipan t o r his fam ily  w ould receive  in 
accordance  w ith  the specifications o f  the (retirem ent! p la n ."51 H utchinson 
and C ole conclude "that E R ISA  trusts are to be estab lished  and m ain tained  
for the lim ited  purpose o f  p roviding retirem ent benefits and not for o ther, 
socia lly  desirab le  pu rposes w hich  provide co lla teral o r  specu lative 'b e n e ­
fits’ to  plan partic ipan ts o r appeal to  the ph ilosophical leanings o f  the plan 
sponso r o r  o th e r parties associated  w ith the p lan ."51

The N ew  York Teachers' Case. T he  Blankenship  case  insists unco m p ro ­
m ising ly  that pension trustees m ust invest for the purpose o f  m ax im izing  the 
financial w ell-being  o f  the pension beneficiaries. P roponents o f  social in­
vesting  seek ing  to  escape  the force o f  that p recedent have been tem pted  to 
ju x tap o se  a m isread ing  o f  the 1978 case , W ithers v. Teachers' Retirement 
System.** In the W ithers case , re tirees who w ere beneficiaries o f  the N ew  
Y ork C ity sch o o lteach ers’ pension fund. T each e rs’ R etirem ent S ystem  
(T R S ), challenged  the decis ion  o f  the T R S trustees to purchase $860 m illion 
o f  N ew  Y ork C ity  bonds as part o f  the plan that p reven ted  the city  from  
go ing  bankrupt in late 1975. L ike m ost public  em ployee  pension  funds. 
T R S had not been fully funded . T he  main asse t o f  T R S w as the c ity ’s 
con trac tual liability  to  pay benefits ou t o f  future tax revenues ca lcu la ted  on 
past se n d e e . C ity  paym en ts to T R S  in the 1974 fiscal y ear constitu ted  six ty- 
tw o percen t o f  T R S 's  total incom e (as opposed  to n ine percent derived  from 
em ployee  con tribu tions and  tw enty-n ine percen t from  investm ent incom e). 
T he  T R S  trustees testified  that a lthough  the legal situation  w as far from  
certa in , their best guess w as that in the even t o f  c ity  bankrup tcy  essen tia l 
city  serv ices and past c ity  bond deb t w ould  have prio rity  o v e r paym ents to

f,)James D. Hutchinson & Charles G . Cole. Legal Standards Governing Investment of 
Pension Assets for Social and Political Goals, 128 University o f Pennsylvania Law Review 
1340 (1980). Ravikoff and Curzan cite the Hutchinson and Cole article as it appeared in 
Employee Benefit Research Institute, Should Pension Assets Be Managed for Social/Political 
Purposes? (D. Salisbury, ed.) (W ashington, D .C .. 1980). Sec Ravikoff & Curzan, supra note 
44, at 531 n. 49. 1 cite the revised version of the Hutchinson and Cole article that appeared 
subsequently in the University o f  Pennsylvania Law Review, supra.

51 Hutchinson & Cole, supra note 50, at 1370 & 1271 n. 151. The only reason that ERIS A is 
less than explicit in de'ining "benefits" as a strictly economic term is that no other usage even 
occurred to the draftsmen. In the Congressional findings that constitute the preamble to the 
statute the term “benefits" is repeatedly used in the conventional and strictly economic sense. 
"Congress finds . . . that despite the enormous growth in [pension and other) plans many 
employees with long years o f employment arc losing anticipated retirement benefits owing to 
the lack o f  vesting provisions in such plans; that owing to the inadequacy of current minimum 
standards, the soundness and stability of plans with respect to adequate fun d s to pay promised 
benefits may be endangered; that owing to the termination o f plans before requisite funds have 
been accumulated, employees and the beneficiaries have been deprived o f  anticipated benefits 

" ERISA sec. 2(a), 29 U .S.C . sec. 1001 (a)(eittphasis added).
“ Hutchinson & Cole, supra note 50. at 1371.
“ Restatement, supra note 33, at sec. 164(a).
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T R S and  hence that paym ents to  TR S w ould cease . In m aking the loan to the 
c ity , the T R S  trustees acted  in concert w ith fou r o th e r m un ic ipal-em ployce  
pension funds, w hich agreed  to  pu rchase S2.5  b illion  in c ity  ob liga tions 
over a tw o-and-one ha lf-y ear period.

T he  cou rt upheld  the tru s tees ' ac tio n , even  though the bonds bore such a 
high risk o f  defau lt that they  w ould no t have satisfied the norm al standards 
o f  prudent investing  (the pu rchase w as a lso  excessive  in am ount and w ould 
have been in b reach  o f  the du ty  to  d iversify ). R av iko ff and C urzan  in terpret 
the c o u rt’s ra tionale  as follow s:

Withers may represent an interpretation o f the prudent man rule that is quite different 
from that set forth in Blankenship. Blankenship  espouses the traditional conception of 
the rule: a trustee may not select an investment that fosters nonti aditional objectives at 
the expense of adequate rate of return and corpus safety. In contrast. Withers appears to 
permit a fiduciary to compromise these traditional objectives in favor of the other 
goals— at least lo some extent. 'Hie court upheld the trustees' investment only because 
the investment gave mach-necdcd aid to the fund’s principal contributor and helped to 
preserve the jobs o f  funds participants. That is. the investment was prudent in this case 
because it provided "other benefits."'4

In tru th , w hat the W ithers co u it did w as to  poin t to the host o f  special 
factors that m ade the T R S  purchase ju s tifiab le  under the trad itional w ealth- 
m axim izing  standards o f  trust-invcstm en t law . T he  court found that the 
tru s te e 's  "m a jo r  con ce rn "  w as “p ro tec ting  w hat w as, accord ing  to  the in fo r­
m ation  availab le  to  them , the m ajo r and ind ispensib lc  source o f  T R S ’s 
funding— the C ity  o f  N ew  Y o rk ."  and that the trustees "w en t to g reat 
lengths to  satisfy  them selves o f  the absence  o f  any reasonab le  possib ility  
that the C ity  w ould  be ab le  to ob tain  the needed m oney from  o ther 
so u rces .’’35 T he trustees used the bond purchase to  p rec ip ita te  federal gov­
ernm ent financing for N ew  Y ork C ity , thereby  crea ting  fo rT R S 's  benefici­
aries the p rospect o f  reach ing  the federal treasury  to sa tisfy  the C ity ’s 
liability  to  T R S . T hey  "ob ta ined  a  prov ision  cond ition ing  the pension  
fu n d ’s investm ent in the C ity  bonds on the enac tm en t o f  federal leg isla tion” 
prov id ing  fo r in terim  financing fo r the C ity .56 Indeed , since the tru s tees’ 
$860  m illion  investm ent w as about w hat the C ity  w ould  have had to pay 
T R S over the tw o -an d -a-h a lf y ear period  in q u estion , T R S “could  be no 
w orse o f f  under the p lan  than  it w ould  be in bankruptcy  w ithout C ity  
funds .” 57 T he court in W ithers endorsed  the Blankenship  ca se , and declared  
that “neither the protection o f  the jo b s  o f  the C ity 's teachers nor the general 
public welfare were fac to rs  which m otivated the trustees in their investment 
decision. T he  ex tension  o f  aid  to the C ity  w as sim ply  a m eans— the only 
m eans, in the ir assessm en t— to  the leg itim ate  end  o f  p reven ting  the exhaus­

w Ravikoff & Curzan, supra note 44. at 523.
"W ithers v. Teachers' Retirement Svstcni. 447 P. Supp. 1248, 1252 (S .D .N .Y . 1978), 

a f fd . mem. 595 F. 2d 1210 (2d Cir. 1979).
" 4 4 7  F. Supp. at 1253.
57447 F. Supp. at 1253.
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tion  o f  the assets o f  the TR S in the in terest o f  all the b enefic ia ries .”58 T he 
tm stees found  favor w ith  the court fo r the ir effort to protect their greatest 
a sse t, w hich  w as the liab ility  o f  the C ity  to  pay o f f  its ob liga tions to TR S 
o v er fu ture decades.

The D uly o f  Prudent Investing. A no ther ob liga tion  that trust law  im poses 
on fiduciaries is the du ty  o f  care  know n as the pruden t-m an  o r prudent- 
invcs to r ru le . T he case law  is now  effec tive ly  codified for pension  law  in 
E R IS A .59 T he Restatement o f  Trusts w ords the ru le thusly: "In m aking 
investm en ts o f trust funds the trustee  is under a du ty  to the beneficiary  . . . 
to  m ake su c h  investm ents and on ly  such investm en ts as a p rudent m an 
w ould  m ake o f  h is ow n property  hav ing  in view  the preservation  o f  the 
esta te  and  the am ount and regu larity  o f  the incom e to  be derived  . . . ," fj0 

F or h isto rical reasons that are w idely  understood , trust law  has placed 
g rea te r em phasis on risk -avo idance  than  the m odem  theory  o f  finance 
d o c s / ’1 bu t risk and re tu rn , h ow ever, w eigh ted , arc factors exclusively  
re la ted  to the in v es to r’s financial w ell-being . T he h igh ly  risk -averse  inves­
to r o f  trad itional trust law  accep ts a low er re tu rn  for a low er risk . He does 
not accep t a low er return  fo r som e o th e r, nonfinancial pu rpose. T he du ty  o f  
prudent investing  therefore  re in fo rces the du ty  o f  loyalty  in fo rb idd ing  the 
trustee to  invest fo r any ob jec t o th e r than the h ighest return  consisten t w ith 
the p referred  level o f  po rtfo lio  r i s k /0  

ln  1980, the then  ch ie f  E R ISA  adm in is tra to r, Ian D . L an o ff o f  the 
D epartm en t o f  L abor, re jec ted  the suggestion  that social investing  w as not 
sub ject to E R IS A 's  rules o f  p rudence  and loyalty . He said  that E RISA  
requ ires that the fiduciary ’s “overall investm ent strategy  . . .  be designed  to 
pro tect the retirem ent incom e o f  the p la n ’s partic ip an ts ,"  and that both the 
du ty  o f  loyalty  and  the p rudent in v es to r ru le w ould  be v io lated  if  a fiduciary 
w ere to m ake an " investm en t decis ion  based on o th e r ob jec tives , such as to  
p rom ote  the jo b  security  o f  a c lass o f  cu rren t o r future p a rtic ip an ts ."63 
Social fac to rs m ay be b rought in on ly  if  it is costless to  do  so . S im ilarly , the 
L abor D epartm ent approved  a 1979 C hrysler/U A W  agreem en t endorsing  
som e social investing  o f  pension-fund  assets on the understand ing  that the 
investm en ts in question  w ould  be “econom ically  com petitive  w ith  o ther 
investm ent opportun ities w hich m ay not con ta in  s im ila r socia lly  beneficial 
fea tu res .’’64 (A s prev iously  ex p la in ed , the field for costless substitu tions is 
largely  lim ited  to  the econom ically  fu tile  form s o f  social investing .)

5s447 F. Supp. at 1256 (emphasis added).
•"'ERISA sec. 404(a)(1)(B), 29 U .S.C . sec. 1104(a)(1)(B).
“ ’Restatement, supra note 33, at sec. 227.
61 See Langbein & Posner, supra note 32, at 3-6.
fi2A similar rationale underlies the trustee’s  familiar duty to invest promptly, in order to 

make trust funds productive. See Restatement, supra note 33. at sec. 181. Comment c.
' ’’Ian Lanoff, The Social Investment o f  Private Pension Plan Assets: May it Be Done 

Lawfully Under ERISA?. 31 Labor Law Journal 387, 389 (1980).
w ld. at 392.
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T he atto rney  genera l o f  O regon  issued a form al op in ion  in 1978 apply ing  
the s ta te 's  sta tu to ry  p ru d en t-investo r rule to  the question  w hether in v es t­
m en t m anagers fo r the sta te  un iversity  endow m ent funds cou ld  " take  po liti­
ca l and m oral considera tions in to  accoun t in m aking  investm ent d ec is io n s ."  
H e ru led  that “ (i)t is inappropria te  and irre levant for the investm ent m an ag ­
e rs  to  co n sid e r any factors o th er than the p robable safe ty  o f. and the p ro b ­
ab le  incom e from , the investm en ts required  by  the s ta tu te ."05

T he  proponen ts o f  social investing  have never reconciled  the sacrifice  o f  • 
b en efic ia ries ' financial advan tage  w ith  the p ruden t-investo r rule. R av ik o ff 
and  C urzan  try  to  avo id  the com m on-law  rule b> rew ord ing  it to  suit the ir 
pu rpose . A fte r quo ting  the Restatem ent v e rs ion ,05 they  purport to  su m m a­
rize it in a form  w hich changes it rad ica lly , and w hich they  thereafte r trea t as 
a sta tem en t o f  the law . T he ob jec ts o f  the p ruden t-investo r ru le , they  say . 
a re  "p reserva tion  o f  the trust co rpus and a tta inm en t o f  an adequate  re ­
tu rn .”07 T he term  "ad eq u a te"  is th e ir ow n  invention , and in thus im ply ing  a 
standard  less than “op tim a l"  o r “m ax im um " it is w holly  w ithout au thority . 
T h e  au thors la te r  endorse  a m ovem ent from  “adequa te"  to  “m odera te  o r 
even  no re tu rn ,”08 still in the nam e o f  p rudence . It is a revealing  co m m en ­
tary  on the w eakness o f  the legal case  for social investing  that its p roponents 
are  d riven  to  such transparen t m anipu la tion  o f  the legal rules that oppose  
them .

E R ISA 's N o-W aiver Rale Applied  to Social Investinf.>. A  general rule o f  
trust-invcstm en t law . know n as the au thorization  d o c trin e , perm its the 
se ttlo r to  im pose on the trust w hatever investm ent po licy  he sees fit.0'7 T he 
se ttlo r can  w aive o therw ise  app licab le  ru les and au tho rize  the trustee to 
en g ag e  in ac ts o f  se lf-dealing  o r im prudent investm ent. O ne o f  E R IS A ’s 
innovations w as the proh ib ition  against “ any prov ision  . . . w hich  purports 
to  re liev e  a fiduciary from  responsib ility  o r liab ility .”70 T h ere fo re , as 
H utch inson  and C ole ob serv e , “ the (pension] p lan  docum ents cannot au th o ­
rize a po licy  o f  social investm ent that w ould  o therw ise  be im perm issib le  
u nder the fiduciary standards o f  the A c t." 71 T h is  ru le against excu lpa tion  
clauses e lim inated  the au thoriza tion  doctrine  from  pension  trusts.

C on seq u en tly , a  pension  trust canno t be d rafted  to perm it a social invcst-

''•'38 Op. Or. Ally. Gun. No. 7616, at 2 (May 2, 1978), litigated in Associated Students of 
the University of Oregon v. Hunt, No. 78-7503 (Lane County Cir. C t., filed Nov. 22, 1978).

“ Restatement, supra note 33, at sec. 227, quoted in Ravikoff & Curzan. supra note 44, at 
520.

"R av ik o ff  & Curzan. supra note 44, at 520.
6SId. at 528.
'"R estatem ent, supra note 33, at sec. 164(a).
7hERISA sec. 410(a), 29 U .S.C . sec. 1110(a). See also ERISA sec. 404(a)(1)(D), 29

U .S .C . sec. 1104(a)(1)(D).
7lHutchinson & Cole, supra note 50, at 1372, 1373-75.
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ing s tra tegy  tha t w ou ld  v io late  the duties o f  loyalty  o r  p rudent investm ent. 
T h is result is qu ite  consisten t w ith  the econom ic  analysis o f  pension  savings 
(d iscussed  in Part II , sup ra , u n d e r the subheading  "C on tribu to ry  o r N ot"). 
B ecause both em ployer-paid  and  em ployee-paid  con tribu tions are best u n ­
derstood  as deferred  w ages, they derive from  the em p lo y ee ’s com pensation  
packet. S ince the em ployee  is in this im portan t sense the "se ttlo r” o f  his ow n 
pension-trust acco u n t, there is good  reason to  p reven t plan  sponsors (w heth ­
e r union o r  em ployer! from  using  the au thoriza tion  doctrine  to  im pose social 
investing  upon  him .

S ince , how ever, the em ployee  rather than the p lan sponsor is the settlor- 
equ ivalen t person , the opposite  question  arises: M ight a pension  plan be 
law ful if  it con ta ined  a social-investing  option  that the individual partic ipan t 
could  elec t o r  decline?  F or exam ple , the p lan  m ight o ffe r tw o funds, one 
that ignored socia l-investing  causes and ano ther that adhered  to som e po liti­
cal stra tegy  such  as exc lud ing  the securities o f  nonunion firm s. T he em ploy­
ee  could  elec t be tw een  the tw o  funds.

It m ight be possib le  to b ring  a socia l-investing  option  o f  this sort w ith in  
the so -called  ratification  doctrine  o f  the com m on law  o f  trusts. U nless a 
beneficiary  is deceived  o r acts u nder an incapac ity , trust law  allow s him  to 
ratify  investm ent p rac tices that w ould  o therw ise  be in breach o f  the trust 
in strum en t o r o f  the com m on la w .72 T he idea is that if  the beneficiary  is 
en titled  to rece ive  and  w aste th e  trust fund , he is equally  entitled  to  allow  the 
fund to be w asted  w hile  still in the hands o f  the trustee . But it is ju s t there 
that pension  trusts part com pany  from  ord inary  trusts , on accoun t o f  the 
pro tec tive  po licy  o f  pension  law . T he pension beneficiary  is not allow ed  to 
reach  pension  assets on  w hatever term s p lease h im . F o r exam p le , we have 
seen that E R IS A ’s m andato ry  spendthrift ru le p reven ts the pension benefi­
ciary  from  consum ing  his pension  account befo re  re tirem en t.73 F urther, the 
In ternal R evenue C ode  now  cond itions the pension  tax concessions on the 
requ irem ent tha t re tirem en t benefits be m ade availab le  in the form  o f  an 
an n u ity ,7,1 in o rder to  p ro tec t the retiree  from  im prov iden t consum ption  that 
cou ld  exhaust h is pension  benefits du ring  his life tim e.

A cco rd ing ly , it seem s unlikely  that a genu inely  costly  social investing 
schem e could  pass m uster even  as a beneficiary-elected  op tion . For the 
sam e reason w e do  no t allow  a cu rren t w orker to  spend h is pension account 
on a sports c a r, w e should  not allow  him  to spend  it on  con tribu tions to 
pc litica l o r  social cam paigns (w hich  is w hat he is do ing  w hen he accepts a 
be low -m arket return  in h is pension  sav ings). O n he o th e r hand , th is ra tion ­

7*Restatcmcnt, supra note 33, at see. 216(1).
7,Supra text at note 10 and note 10.
74!.R .C . sec. 4 0 1 (a )( ll)  (as amended by the Retirement Equity Act o f  1984).

22



ale seem s no t to ex tend  to  social investing  schem es o f  the m erely  fu tile  sort, 
such as in-state G N M A s. Even fo r these  investm en ts, how ever, the p lan 
sponso r should  be ob liged  to d isc lose  to p lan partic ipan ts that the p rice  o f  
co stlessness is fu tility ; and the sp o n so r should  be ob liged  to  arrange for 
confiden tia lity  respecting  the portfo lio  e lec tion  o f  each  partic ipan t, in o rder 
to  pro tect partic ipan ts from  union o r o th e r p ressu res.

T h is  d iscussion  o f  a social investing  option  p resupposes a defined co n tri­
bu tion  p lan , w ith  ind iv idual accounts w hose  investm ent risk  is borne by 
each  plan  partic ipan t. In a pure defined benefit p lan , w here  investm en t risk 
is sh ifted  to  the em p lo y er as p lan sponsor, ihere is less reason  in law  to 
preven t the em p loyer from  assum ing  the increased costs o f  a  soc ia l-invest­
ing stra tegy  that en ta ils  be low -m arket y ie lds. T he em p lo y er, how ever, has 
good reason  to  res is t such efforts to  induce him  to increase h is pension  costs 
and liab ilities. F o r ju s t tha t reason , m ost o f  the socia l-investing  p ressu res 
have no t been d irec ted  a t s ing le-em ployer defined benefit p lan s , but ra ther 
at un ion-dom inated  m ulti-em ployer p lans, sta te-and-local p lans, and m ulti- 
em p lo y er defined con tribu tion  p lans such as the co llege  teach e rs’ T IA A - 
C R E F .

Even w ith in  the realm  o f  the defined benefit p lan , the p lan  sponso r does 
not b ear the w ho le  o f  the investm ent risk . U nder the federal in su rance  
schem e enacted  as T itle  IV  o f  E R IS A , a federal agency  ca lled  the Pension 
B enefit G uaran ty  C orporation  (PB G C ) bears the u ltim ate  responsib ility  for 
pay ing  m ost o f  the pension  benefits p rom ised  under a defined benefit p lan , 
in the ev en t that the plan  should  d e fa u lt.75 PB G C  thus has an in terest in 
p reven ting  p lan  sponsors from  engag ing  in im provident investm en t p rac­
tices tha t m ight requ ire  PB G C  to have to  hono r the sp o n so r’s defau lted  
prom ises . F u rtherm ore , P B G C  insurance does not p ro tec t p lan  partic ipan ts 
w ho lly , because there  are  sta tu to ry  ce ilings on the am ount o f  the benefits 
c o v e red .76 S ince , the re fo re , the p lan  partic ipan t w ould  rem ain  at risk fo r the 
po rtion  o f  a defau lted  p lan  not insured by P B G C , the p ro tec tive  po lic ies that 
ind icate  that the partic ipan t should  not have the p o w er to  acqu iesce  in a 
socia l-investing  op tion  u n d er a defined con tribu tion  p lan perta in  as w ell in 
an a ttenuated  fash ion  to  a defined benefit p lan .

Corporate Social Responsibility. P roponents o f  social investing  som e­
tim es th ink  they can  find so lace in the au thorities that allow  a co rpora tion  to 
engage in charitab le  g iv ing  o r o th er "soc ia lly  responsib le” endeavo rs a t the 
expense  o f  its shareho lders . Indeed, this analogy  m isled  the d is tingu ished

75ERISA sees. 4001 et. seq., 29 U .S.C . sec. 1301 et. seq.
76ERISA sec. 4022(b)(3)(B), 29 U .S.C. sec. 1322(b)(3)(B).

23



tru st w riter, A ustin  S eo tt, w ho , shortly  before his death  endorsed  social 
investing  o f  trust fu n d s .77

T he  legal analysis that has been applied  in the co rpora tion  cases , is , in 
fac t, d irec tly  con trary  to tha t w hich w ould  be needed to  sustain  social 
investing  o f  trust funds. T he rationale  that has pro tected  co rpo ra te  d irectors 
from  liab ility  w hen shareho lders have b rough t su it com p la in ing  o f  seem ing  
co rpora te  a ltru ism  is that the d irec to rs w ere in fact pu rsu ing  the longer- 
range self-in terest o f  the firm and hence that th e ir conduct has been w ealth- 
m ax im iz in g .7K

C onstitutional O bjections. T here are serious doubts about the co n stitu ­
tionality  o f  the tw o types o f  social-investing  m easures that crop  up in state 
leg isla tion  d irec ted  a t state and  local pension funds. A s regards the leg is la ­
tion d irec ted  against Sou th  A frica  (o r any o ther foreign pow er), I have 
p rev iously  m en tioned  the doctrine o f  constitu tional p reem p tio n ,79 designed  
to p reserve  the federal m onopoly  o f  authority  in foreign re la tions, w hich 
w as expansively  reaffirm ed  by  the S uprem e C ourt in the 1968 case o f  
Zschernig  v. M iller.60

T h ere  is a lso  a long constitu tional trad ition  inim ical to  p ro tec tion ist state 
leg isla tion . A  main purpose o f  the com m erce  clause  o f  the federal co n stitu ­
tion w as to  crea te  national m arkets. F or exam p le , the S uprem e C ourt held in 
a fam ous case  that N ew  Y ork could  not by sta tu te  preven t p rice com petition  
in N ew  Y ork from  ch eap er V erm ont m ilk .81 S tate leg isla tion  a ttem pting  to 
c rea te  perfcrences for in -sta te  securities should  be no m ore ju stifiab le  under

77Scott writes:
Trustees in deciding whether to invest in, or to retain, the securities o f a corporation 
may properly consider the social performance of the corporation. They may decline to 
invest in, or to retain, the securities o f  corporation whose activities ot some of them arc 
contrary ic, fundamental and generally accepted ethical principles. They may consider 
such matters as pollution, race discrimination, fair employment and consumer respon­
sibility . . . .  O f course they may well believe that a corporation which has a proper 
sense o f social obligation is more likely to be successful in the long run than those 
which arc bent on obtaining the maximum amount o f  profits. [Scott is here reciting the 
social-bargain fallacy, refuted above in Part V of the present essay.) But even if this 
were not so, the investor, though a trustee of funds for others, is entitled to consider the 
welfare o f the community, and refrain from allowing the use of the funds in a manner 
detrimental to society.

3 A. Scott, supra note 38, at sec. 227.17 (Supp. 1980). Scott makes no effort to reconcile his
support for social investing with the trustee's duties o f loyally and prudence that lie canvassed
so extensively in the body o f  the treatise. 2 id. at sec. 170-170.25 (loyally): 3 id. secs. 227-
227.16 (prudent investing). He ignores the ERISA rules, discussed above, that contradict his 
position. Scott cites some o f  the literature on corporate social responsibility but does not 
disclose that the legal analysis that has been applied in the corporation cases is the opposite of 
the rule he is supporting for the law o f trusts.

7“S c c ,e .g ., Shlensky v. W rigley, 95 III. App. 2d 173, 180-81,237 N .E .2 d 776.780(1968)
7'7Supra text at note 27.
“ ’389 U .S. 429 (1968).
"'B aldw in v. G .A .F. Seelig, 294 U .S. 511 (1935).
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the com m erce  clause  than leg isla tion  preferring  in-state en terp rises. T he 
priv ileges-and-im m unities c lause o f  the constitu tion  has also  been in terpre t­
ed to  forbid  p ro tec tion ist leg islation  a im ed  at ou t-o f-s ta te rs .K:

V II. U N IV E R S IT Y  E N D O W M E N T S

I have thus fa r considered  the socia l-investing  question  only  in con tex t o f  
the pension  fund. T he analysis changes w hen we m ove from  pension trusts 
to  charitab le  trusts (or to  charitab le  co rpo ra tions, w hich for p resen t pu r­
poses are  ind istingu ishab le  from  charitab le  tru s ts ) .83 T h is is an area o f  
considerab le  consequence  fo r un iversity  trustees; they  are cu rren tly  being 
pressured  to  apply  social c rite ria  to the investm ent o f  their endow m ent 
funds, and  som e boards o f  trustees have succum bed .

T he d is tin g u ish in g  ju rid ica l feature o f  the charitab le  trust is the absence 
o f  conven tional beneficiaries. A private  trust (includ ing  the pension  trust) 
m ust identify  by nam e o r by c lass  the persons w ho arc to receive the trust 
p roperty , but a  charitab le  trust is void  if  it is found to  serve individual ra ther 
than com m un ity  b en efit.8'1 T he charitab le  trust occupies a legally  p riv ileged  
position: it is not sub jec t to  the ru le against perpetu ities; the atto rney  general 
o r o th e r public o fficer m ay en fo rce  it; the cy  pres doctrine  p rotects it against 
ord inary  ru les o f  defeasance ; and it en joys a varie ty  o f  tax and procedural 
advan tages pu rsuan t to statu tes that fo llow  the com m on law  c rite ria  for 
defin ing  charitab le  tru s ts .85 T he law  cond itions the g ran t o f  these p riv ileges 
on the requ irem en t o f  indcfin iteness o f  beneficiaries. A charitab le  trust will 
fail if “ the persons w ho are to benefit a re  not o f  a sufficiently  large o r 
indefinite c lass so  tha t the com m un ity  is in terested  in the en fo rcem en t o f  the 
tru s t."86

In p lace o f  the definite beneficiaries o f  private  trust law , the law  o f  
charitab le  trusts substitu tes  the standard  o f  com m unity  benefit defined by a 
circum scribed  set o f  charitab le  purposes: the re lie f  o f  poverty ; the advance­
m ent o f  re lig ion ; the advancem en t o f  education  and o f  health  (includ ing  
research); and  the p rom otion  o f  g overnm en ta l, m un ic ipal, and o th er pur­
poses beneficial to the co m m u n ity .87 At the bo rder o f  each o f  these ca tego-

K2Sce, e .g .. Hicklin v. Orbcck, 437 U .S. 518 (1978).
K’Sce generally 4 A. Scolt, supra note 38, at sec. 348.1.
IUA recent Pennsylvania decision dealing with the claim  o f the Fraternal Order o f  Police to 

be a charitable organization concluded that the group "is essentially a labor organization 
existing solely for the benclit o f its own m embership," and those that “ its benefits aic not 
applied for the advantage o f  an indefinite number of persons as would be the case if the public 
were to benefit." Commonwealth v. Frantz Advertising, Inc., 23 Pa. Commw. Ct. 526, 533-
34, 353 A .2d. 492, 496-97 (1976). For a good general background on such cases, see 4. A. 
Scott, supra note 38, at sec. 375.2.

H5Sce Restatement, supra note 33, at sees. 365 (unlimited duration), 391 (public enforce­
ment), 395 (cy pres).

HAld. at sec. 375.
H7ld. at sec. 368.
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ties  there  can  be serious q u estions about w h eth er p a rticu la r schem es 
q u a lify , but the typ ical un iversity  ch a rte r declares pu rposes tha t fall unam ­
biguously  w ith in  the ca tego ry  o f  education  and research  (.and o ften  w ith in  
that o f  health  as w ell).

In analyz ing  social investing  by p rivate  and pension  trusts , w e saw  that 
the tru s te e 's  ob liga tion  to invest fo r the m axim um  financial w ell-being  o f  
the tm st beneficiaries derives from  the tru stee ’s du ties o f  loyalty  and p ru ­
dent investing ; but since , by defin ition , the charitab le  trustee d o es not ow e 
such du ties  to p a rticu la r p rivate  benefic iaries, the question  arises w h eth er 
there are  any legal im ped im en ts to  social investing  o f  un iversity  endow m en t 
funds. T here  are  several:

Charier. U n iversity  charte rs  are o ften  gran ted  by special leg isla tive  ac t, 
both for state schoo ls  and p rivate  un iversities . A  un iversity  m ay  a lso  be 
chartered  under the genera l nonprofit co rpora tion  statu te  o f  the ju r isd ic tio n , 
ln  p rinc ip le , an au thoriz ing  instrum ent under the com m on law  o f  trusts 
w ould  a lso  su ffice. R egard less o f  the form , a u n iversity ’s ch a rte r is usually  
restric tive ; it d ed ica tes the in stitu tion  to  educational and related  purposes.

A varie ty  o f  the causes espoused  in the nam e o f  social investing  are not 
w ith in  the purposes o f  such  cha rte rs— for exam ple , expressing  d isapproval 
o f  se lected  fo re ign  g overnm en ts , o r  supporting  certa in  labo r union o rg an iz ­
ing cam paigns. F o r un iversity  trustees to spend un iversity  funds o n  such 
causes d irec tly  w ou ld  be u ltra v ires and  put the trustees in b reach  o f  their 
(id iciary  duty  to the in s titu tio n .88 W ere  the trustees to  pu rsue  the sam e  end 
by engag ing  in social investing  o f  the u n iv e rs ity 's  endow m ent fu n d s , they 
w ould  sim ply  be attem pting  to do  ind irectly  w hat they m ay not do  d irec tly .

U nder conven tional charitab le  trust law , the sta te  a tto rney  genera l has 
stand ing  to  sue to  p reven t such m isuses o f  university  endow m ent funds. 
B ecause he is a political o ffice r, and  there w ill o ften  be m ore votes to  gain 
from  supporting  than  from  opposing  the groups that advocate  social invest­
ing. his in terven tion  m ight not a lw ays be a  serious p rospect. But th e  a tto r­
ney genera l p robab ly  docs not have  a m onopoly  o f  stand ing  in such cases; 
o th e r persons w ho have a sign ifican t econom ic  in terest in the fate o f  the 
endow m en t— for exam ple , p ro fesso rs and students— probab ly  m ay s u e .89

Noncharitable Purposes. I f  a  p a rticu la r ch arte r is too  restric tive  to perm it 
a p a rticu la r schem e o f  social investing , the p roponents o f  the schem e m ay 
reply  that the institu tion  o ugh t to g e t its ch a rte r am ended . W hen the ch a rte r 
o rig ina tes in special state leg isla tion , the leg islature  can au thorize  v irtually  
any  use o f  institu tional funds (at least as regards the sta te  law  o f  charitab le  
p u rposes, a lthough not the federal tax consequences). W hen the ch a rte r  is

""See id. at sec. 379.
"''In Coffee v. William Marsh Rice Univ., 403 S .W . 2d 340 (Tex. 1966), two opposing 

groups o f alumni were held lo have standing to intervene in a lawsuit in which the trustees o f 
Rice University were seeking the application o f the cy pres doctrine in order to eliminate 
racially restrictive provisions from the trust instrument that had created the school.
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nonsla tu to ry  and sub ject to  the com m on law  o f  charitab le  trusts , valid  
ch a rte r am endm ents w ill be  im possib le  for m any social investing  schem es. 
T he law  o f  charitab le  trusts den ies private  au tonom y over the defin ition  o f  
w hat pu rposes q ua lify  as charitab le . The standard  o f  com m unity  benefit 
d oes not vary  w ith the tastes o f  un iversities o r their founders, tru stees , and 
donors .

S om e o f  the schem es favored by  proponents o f  social investing  are 
incom patib le  w ith these legal standards, In E ngland , a trust fo r the purpose 
o f  ch ang ing  ex is ting  law  is not ch a ritab le .90 A lthough this ru le genera lly  has 
not been  fo llow ed  in A m erican  law , ou r law  does attem pt to d istingu ish  
betw een  “ so c ia l"  pu rposes, w hich are perm issib le , and “po litica l"  pu r­
p o ses , w hich are n o t.91 T rusts  to p rom ote  socialist political and educational 
ac tiv ity  have been held  not charitab le ;92 a  sim ilar fate befell a bequest to 
c rea te  an educational and in form ation  cen te r for the R epublican w om en o f  
P en n sy lv an ia .93 A S cottish  case  held  that a  trust to support resistance  to 
strikeb reak ing  and lockouts w as po litical and hence v o id ,94 and a N ew  
Z ealand  case  ruled sim ilarly  against a trust for the League o f  N ations .05 
U niversity  trustees faced w ith p ressu res to  adapt their po rtfo lios to  the 
requ irem en ts o f  un ion  o rgan iz ing  cam p a ig n s, o r som e g ro u p ’s foreign- 
po licy  v iew s, m ust bew are the force o f  such p recedents. T he  price o f  
y ie ld ing  to  socia l-investing  dem ands m ay be litigation costs and potential 
liab ility  fo r b reach  o f  fiduciary du ty .

C osts. F rom  a p ractical s tandpo in t, un iversity  trustees arc ob liged  to g ive 
full w eigh t to  the savings in adm in istra tive  costs that result w hen the 
institu tion  is spared the need less po rtfo lio  rev iew s and difficult investm ent 
decis ions tha t arc involved in social investing , especially  in v iew  o f  the 
absence  o f  a. reem ent on th e  social p rinc ip les to be pursued.

D onors. Past dono rs— m ore likely the ir heirs o r successors— m ay claim  
(hat since social investing  constitu tes a d iversion from  the educational 
pu rposes fo r w hich the funds w ere g iv en , it breaches an im plied  o r express 
cond ition  and  ought to  trigger defeasance  o f  the funds in favor o f  the donor. 
In Illino is, leg islation  in force since 1874 den ies to un iversities the “pow er 
to  d iv ert any  g ift . . . from  the specific purpose designed by the d o n o r."96 
D onors w ould  have a  strong  argum ent against applying the cy pres doctrine 
in o rd e r to p reven t d efeasance , since cy  pres applies only  w hen it “becom es 
im possib le  o r im practicab le  o r  illegal to carry  out the orig inal charitab le

‘'"National Anti-Vivisection Soc’y. v. Inland Revenue Comntrs., [ 1948] A.C. 31.
■"4 A. Scott, supra note 38, at see. 374.6.
‘'•Sec id.
‘'•’Dcichclmann Estate, 21 Pa. D. & C.2d 65 (1959).
"■'Trustees for the Roll o f  Voluntary Workers v. Conimrs. of Inland Revenue. 11942] Sess. 

Cas. 47.
"■'In re W ilkinson, 119 4 1] N .Z .L .R . 1065.
‘*’111 Rev. Stat. 1971, ch. 144, sec. I.
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purpose. "y? T hus, trustees w ho y ield  to  p ressures to  d ivert endow m ent 
funds from  educa tion  to o th er causes are exposing  the ir endow m ents to  the 
restitu tionary  c laim s o f  do n o rs  and heirs.

V III. C O N C L U SIO N

In em phasiz ing  the legal risks that pension trustees and un iversity  and 
o th e r charitab le  trustees incu r in pursuing social investing , 1 do  not suggest 
that the law  requ ires socia l g rievances to go w ithout rem edy. T he law  o f 
tru sts has been  constructed  on the quite in telligent p rem ise  that the g rand  
social issues o f  the day  shou ld  be resolved in those institu tions w hose 
procedures and  pow ers arc appropria te  to  them . The political and legislative 
p rocess o f  the m odern  dem ocratic  state is w ell adap ted  to dealing  w ith 
p ressu res fo r social change . Pension trusts have  been designed  to prov ide 
re tirem en t secu rity , and  charitab le  trusts have been designed  to serve sp e ­
cia lized  purposes— in ed u ca tion , healing , the arts , research , and  so  fo rth . A -  
TKKu:d_Ol^lrustec.s-hc4iol-A vefH tuite<l-to-bc--a-foniiTri’oT ^ th e-rcso lu tio iro f '
eom ple.V M K iaLissucs-largely unrelu ied  io  its-w ork. T here  is every’ reason  to - 

-think-that4rusu;eyvvfin.'ii!TTsrrve4hexause o f  social ch an ce  bA '-rem ittina-the-

lie—fair! y "~ tcsted -nnd ‘ _ dcttT irrir-and '-if-fo iind _m ertU 4riou s,—effe c t iv e ly  

implem ented .

‘"R estatem ent, supra note 33. at sec. 399.
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DIVERGENT INVESTING OF PENSION 
FUNDS AND UNIVERSITY 

ENDOWMENTS: KEY POINTS ABOUT 
THE PRAGMATICS, AND TWO 

CURRENT CASE STUDIES

by

ROY  A. SC H O T L A N D

G ary T rudeau  m ade it c lea r. T hat cartoonist and ex officio  ph ilosopher 
w rote about a football te am 's  pension  fund d iverted  to m eet the needs o f  
L ava-L ava L enny , the “ Polynesian  P anzer"  w ho w as the w hole righ t side o f  
the te a m ’s line. Lenny had  an insatiable need for p ineapp les , so the  pension  
fund w as used to buy p ineapp les. T rudeau  asks "B u t how  could  you  use the 
pension fund fo r tha t?” and  h is an sw er cap tu res perfectly  the approach  o f  
advocates o f  the coun tless form s o f  "socia l investing": "B u t the fund w as 
ju s t sitting  th e re ."  As o f  course it m ust sit and g row  if it w ill serve its ow n 
m ajor social g o a l, p ro tecting  re tirem en t security .

I ag ree  w ith John  L angbc in ’s e legan tly  reasoned approach , a lthough  m y 
view  o f  S ocial S ecurity  is far m ore positive than h is and m y concern  about 
the p rivate  pension sy s tem ’s lim itations is g rea ter than  h is. S till, one m ust 
concur w ith his point that the econom ic  soundness o f  p rivate  pension  p lans 
is becom ing  ev e r  m ore im portan t. F our m ajo r points w arran t focus. I co n ­
cen tra te  at the ou tse t on pension  funds, invo lv ing  S I .277 trillion  in a s s e ts .1 
and la ter deal w ith  o ther institu tional investors like endow m en ts , w hich 
involve under $ 3 0  b illio n , and  foundations involving abou t S47 b illio n .2

I. C O N T E X T
First, le t's  not use a label that loads the dice: analysis suffers from  the 

outset i f  the label "so c ia l"  o r "socia lly  responsib le"  investing  is accep ted , 
since few  m inds w ill be open to any plea fo r the anti-social o r irresponsib le , 
and hard ly  any m ore w ill think " le t the m arket d ec ide" a suffic ien t answ er. 
B ut fu rther, the “ soc ia l"  label is over-b road . E veryone ag rees that investing

‘As o f  September 30, 1984, private pension assets totalled S934.6 billion, and slate and 
local pension assets were S34I.6  billion. Federal Reserve Hoard, Flow of Funds, Quarterly 
Levels (November 1984).

’The endowment ligure isb a sed o n N at’l. Ass’n. College and Univ. Business Officers, 1983 
Comparative Performance Study (1984), p. I; the foundation ligure is based on Foundation 
Center, N at’l. Data Book. p. xi (1984). Those two categories together are only just over 5%  of 
pension assets, for all the public awareness of, say, the Ford Foundation or the Harvard and 
Texas endowments.
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fo r re tirem en t security  is itse lf a socially  responsib le  g o a l. M ore accurate  
labels w ould  be “a lte rna tive" o r "d iv e rg en t” investing , s in ce  the proposal is 
to  tap pension  assets fo r goals o ther than re tirem en t security .

W hatever the label, su re ly  it sounds attrac tive  to invest both to  protect 
re tirem en t security  and a lso  to prom ote such o th e r goals as equal em p loy ­
m ent oppo rtun ity  o r env ironm enta l qua lity , o r local jo b s  o r  housing— o r to 
avoid investm en ts in lirm s engaged  in social e v ils .3 I f  “ Investm en t X X ” has 
as high a  retu rn  and low a risk as o th er c learly  app rop ria te  inves tm en ts, but 
X X  also  p rom o tes com m on concerns o f  the pension  fu n d ’s benefic iaries, 
then the on ly  investm ent m anager w ho w o u ld n ’t buy X X  for that fund 
w ould  be  a m isan th rope , hating  both his clien ts and  his ow n  firm ’s future. 
O b v iously , X X  has m ore bang fo r the buck.

But w e canno t stop w ith  how  these proposals sound , and  we know  how  
artificial is “ all o ther th ings being  e q u a l."  T he considerab le  con troversy  
o v e r “ soc ia l"  o r  d ivergen t investing  is m ore than  a fuss ev e r labels o r  
ideo logy .

Second, the reality behind the rhetoric: T he on ly  real issue in d ivergen t 
investing  is w hether non-financial considera tions should  be taken  so  far as 
to  ju s tify  low er investm en t returns o r uncom pensated  h ig h er risk o r  low er 
liqu id ity . A p roposed  d ivergence  from  the pension  fu n d s’ trad itional exc lu ­
sive  goal to  p ro tec t re tirem en t security  m ay involve a financial sacrifice , a 
h idden  subsidy  to  pursue nonretircm cnt goals . O r, the p roposal m ay be 
m erely  th a t financial considera tions need not be the only  o n es , th a t others 
m ay  be taken  in to  accoun t so  long as prudent financial c rite ria  are not 
com prom ised . T h a t crucial d istinction  m eans that a  p roposal— w hether to 
favor one ca tego ry  o f  investm en ts o r  to avoid  ano ther— m ust be evalua ted  
on  the fac ts , the specific term s o f  w hat im pact it w ill have  on the fu n d ’s 
investm en t ea rn ings. T he  critical first step  in d ea ling  w ith  any  p roposed  
d ivergen t investm en t is S ergean t F riday 's: get the facts. T h e  facts m ay not 
end  the m atte r , bu t n e ither rhetoric nor even  reason ing  are  m eaningfu l 
un less first the facts arc ou t in the open. W hich fac ts , is m ade c lea r in the 
tw o exam ples treated  fu lly  below .

Third, why is it so important to protect the funds' investment earnings? 
F or any in s titu tion , this question  boils dow n to “ w hy is it im portan t to  carry 
ou t the pu rpose  o f  the in s titu tion?" For pension  funds, assu ring  re tirem ent 
security  m eans being  ab le  to  hono r the pension  p rom ise . G ary  T rudeau  
understands that the fund is not “ju s t sitting  th e re .” In all the advocacy  o f  
d ivergen t inves ting , no th ing  is so  loud and c lea r as the em phasis  on how  
huge are the pension  asse ts— indeed , that fact is a lm ost a lw ays the very

•’Much current attention, and this paper, focuses on divestment of holdings in firms involved 
in South Africa. But some institutional investors have long avoided such "social evil" indus­
tries as alcohol and tobacco. The Commissioners o f the Church o f  England, for example, avoid 
stocks of breweries, newspapers and similar social evils.
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open ing  p o in t.'1 But som ehow  the advocates are C yclopean , they use one 
eye  and see only  the asse ts, u tterly  ignoring the liab ilities those  asse ts and 
th e ir ea rn ings m ust m eet. In fact, the assets are sm all com pared  to the legal 
liab ilities. S tate  and  local funds, w ith  assets now  o v e r S340 b illion , have 
pro jec ted  unfunded  liab ilities o f  about 135%  o f  asse ts , accord ing  to  the 
m ost re liab le  and la test study  av a ilab le .5 (A n unfunded  liability  is by no 
m eans bad in itself, any m ore than it is bad for a ho m eo w n er to  ow e on a 
m ortgage. Ju s t as w ith a m ortgage , the question  is w hether the am oun t ow ed  
is app rop ria te  re la tive  to the ab ility  to pay that deb t as it g radually  com es 
due. T o  evalua te  w hether an unfunded  pension  liab ility  is at an  appropriate  
level o r  is instead a “ ticking tim e b o m b ,"  one exam ines (pu tting  it sim ply  
but suffic ien tly ) the level and  trend o f  the annual pension  expense  as a 
percen t o f  pay ro ll, and  the level and trend  o f  the ratio  o f  assets to  liab ilities.) 
Private  funds, w ith  assets o v e r S930 b illion , have recen tly  been  thought to 
have  asse ts g rea te r than  th e ir liab ilities; but that is on ly  because  o f  a n ew , 
m islead ing  accoun ting  treatm en t forced on the p ro fession  and th e  in d u s try .6 
F or exam p le . G enera l E lectric— com m cndab ly  d isc losing  m ore data than

J“A great body of money surrounded by people who know exactly what they w ant." Dwight 
M acDonald's description in the New Yorker of the Ford Foundation, a microscopic fund 
compared to the ones described here; see n. 2 supra.

’Arnold. The Financial Status o f State and Local Public Employee Pension Funds: Theory 
and Evidence (unpublished Harvard Ph.D. dissertation, 1082, using 1978 data); for its Find­
ings, sec Kotlikoff and Smith, Pensions in the American Economy (N .B .E .R . 1983), Sections 
7.7-7.10.

In the past few years, state and locul retirement systems overall have probably strengthened 
their funding thanks to a combination o f increased official awareness o f  the necessity of doing 
so, and relatively strong securities markets. On the other hand, in the 1981-2 recession several 
major States cut back on their funding, and many States’ local systems arc an increasingly 
acute problem, as highlighted by recent official studies in Missouri and Pennsylvania.

The 135% ligure is for state-administered funds, the great bulk o f  all state and local assets; 
coincidentally, their unfunded liabilities are also about 135% o f all outstanding long-term state 
debt. The 20 cities with the largest pension fund o f  their own had unfunded projected liabilities 
o f 106 percent o f their fund assets, or just half again o f their own long-term debt; and a large 
sample o f  other localities with at least one plan of 500 or more participants, showed their 
unfunded projected liability to be I <15 percent o f  their pension assets or almost two-thirds again 
of their own long-term debt. Ibid.

'“’M isleading" is strong language in (his context, but is the word used by AT&T in its annual 
report; (sec 1982 Report at p .38). The word Ills. The Financial Accounting Standards Board, 
over strenuous opposition o f seven o f  the "Big Eight” accounting firms as well as the actuarial 
profession and the corporations themselves, has worsened the disclosure o f pension data and 
has pending proposals that will do further harm. There is no question that eventually reality will 
break through, but meanwhile all that wc have readily available is materially erroneous
information— wrong by mandated commission as well as improperly allowed omissions. In 
addition to the ways such data make it harder to implement actuarially sound funding policy, 
they also confuse or mislead both securities analysis and the formation o f public policy. They 
do so generally by conveying a misleadingly sanguine sense o f funds’ strength to meet 
liabilities. They also do so specifically with respect to “social investing" in two ways: I ) 
Reducing the apparent degree o f need to meet liabilities only promotes the illusion that at least 
some o f  the pension assets are indeed "just sitting there." 2) Moving the pension assets to the 
balance sheet only strengthens the argument (hat these arc not sums dedicated to a special 
purpose but arc part o f the corporate (or local government) assets and so available lo serve 
general purposes.
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requ ired  by the unsound  curren t standards— reports that its pension  liab ili­
ties fo r 1983 are  S 2 .575  b illion  larger than appears front the m andated  
d isc lo su re .7 A s G E  reveals, the figures it ac tua lly  uses in opera tion  reveal an 
unfunded  liability  o f  $ 8 9 9 ,0 0 0 ,0 0 0 , in con trast to  the artificial figure G E  is 
requ ired  to concoc t and d isc lo se— a supposed  surp lus o f  $ 2 ,233  b illion o f  
assets over liab ilitie s .8

M any people understandab ly  suffer g lazed  v ision  and  b lurred  hearing  if  
an aspect o f  "acco u n tin g "  com es up , but this one is sim ple: pension  fund 
assets are  not ju s t  sitting  there, they and the incom e they earn  are essen tia l to 
pay p rom ised  re tirem en t benefits. If  earn ings arc insufficient, m ore m oney 
m ust be put in to  the fund o r  else the p rom ise is d ishonored . Even if  the 
p rom ise  is honored , in inflationary tim es this p rom ise  is d ilu ted , perhaps 
sev ere ly , if  the p rom ised  nom inal benefits a re  not im proved  during  re tire ­
m ent. In fact, m ost em p loyers (at least large ones) have m ade such im p .ove- 
m en ts , w hich obv iously  depend  (at least in part) on the success o f  the fu n d 's  
investm ent earn ings. A m ong public funds, post-re tirem en t increases are 
exp lic itly  tied  to  investm ent resu lts by 5%  o f fu n d s .9

H ow  much do the investment earnings matter?  A s O h io  S tate  T eachers 
R etirem ent System  poin ts o u t, 1% m ore investm ent re tu rn— say , 9%  in ­
stead o f  8% — m eans 10-15%  m ore benefits, o r a  re la ted  im provem ent in a 
pension  fu n d 's  ac tuaria l soundness o r  decrease  in taxpayer bu rden  o r, o f  
co u rse , som e o f  each .

F or the W ash ing ton  D .C . R etirem ent F u n d ’s $ 4 3 8 ,0 0 0 ,0 0 0  at e n d -1983, 
the d ifference  betw een  a 7%  and  an 8%  return  o v e r the nex t 20 years com es 
out to  5 4 3 3 .0 0 0 ,0 0 0 ; the d ifference  betw een  a 10% and an 1 1% return  is 
5 7 4 7 ,0 0 0 ,0 0 0 .

F ive years ag o , investm ent incom e w as 34%  o f  total receip ts fo r state and 
local funds; by 1981-2 it had risen  to  39%  and in 1983-4, it w ent over 45% . 
In m any system s it is o v e r 50% . T h is is good  new s: m ore investm ent incom e 
equals less battle  o f  the budget— both  pension  partic ipan ts and ta x p a y e rs . 
gain . B ut it is im portan t new s: how  w ell the assets are  m anaged  m atters 
m ore than ev e r, not on ly  in abso lu te  do lla rs— S23 billion  in 1983-4 invcst-

7Tlie mandatorily disclosed liability of S8.496 billion is only l()r,'c o f  the voluntarily d is­
closed liability, SI 1.071 billion. GE Annual Report for 1983, p. 40.

"Even sophisticated treatments unaccountably accept the misleading figures as if they reflect 
reality. Contrast Business W eek’s Pension Scoreboard: A Controversial Glow of Health, Sept. 
17, 1984, 153-160 with Pension Scoreboard: Improvement is Illusory, Sept. 14, 1981, 114- 
118. See alsoO ppcnheim cr&  C o., The S & P 400— Pension Assets and Liabilities II, June 29, 
1984 (“many companies have . . . overfunded pension funds").

9Bankcrs Trust C o., Study of Public Employee Retirement Systems (1984), p. 44.
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m en! incom e com pared  to  $9 b illion  five years e a r l ie r .10 It m atters m ore 
a lso  as a p roportion  o f  the total incom e needed each  y ear to  keep  the funds 
sound  and  so p ro tect re tirem en t security .

Fourth, remem ber M encken 's maxim: T he  idea that pension  investm ents 
can  be “ red irec ted" and so help  so lve  social p rob lem s o th er than retirem ent 
secu rity , is a c lassic  exam p le  o f  H .L . M en ck en ’s ru le that “ F or every' hum an 
p ro b lem , th e re ’s an answ er th a t’s c lear, s im ple , and w ro n g ."

It is cha llenge  enough  to  m anage pension  assets to  m ax im ize investm ent 
re tu rns (at p rudent levels o f  risk) so  as to  p rom o te  re tirem en t security . But 
con trast that challenge  w ith m anag ing  those assets to  p rom ote  o th er g o a ls .11 
C o n sid e r the d ifficu lties o f  im plem enting  the im pulse tow ard  d ivergen t 
goals .

II. T H E  D IFF IC U L T IE S  O F  D IV E R G E N T  IN V E ST IN G

Hurdle I :  Wliat goals? E veryone involved w ith a pension fund ag rees on 
at least one  goal: pro tect re tirem en t security . But if  o ther g oa ls  are  added , 
w h ich?  C onsider goals ac tua lly  p roposed , m ain ly  for state and  local funds:

l.In -s ta tc  investing—  
a | genera lly ; o r
b | m ortgages (or o th e r investm ent in h ousing )—

11 gen era lly , and /o r
?.] for public  em p loyees, and /o r
3] for sen io r c itizen s , and /o r
4] for low - and /o r m cd ium -incom e peop le , and /o r 
5 1 rental housing , and /o r
6] coopera tive  housing , and /o r 

vii] rural housing , an d /o r 
v iii | ne ighborhood  redevelopm ent;

l0Thc W ashington, D.C. projections arc from the testimony o f David Eager, director o f 
Mcideinger Asset Planning Services, consultant to the D.C. Retirement Board, before House 
Committee on D .C .. Hearings on South African Investment, 98th Cong. 2d Scss. (Jan. 31, 
1984). at 130, 141-2.

The data on total receipts and investment income for state and local funds arc derived from 
U .S. Dept, o f  Commerce, Bureau o f  Census, Finances o f  Employee-Retircment Systems of 
State and Local Governments, and id.. Finances o f  Selected Public Employee Retirement 
Systems (various issues).

1 '"It seems to me that no one really knows how  to make money, but we all know how to lose 
it. Common sense and hard knocks teach all o f us eventually that one cannot in expectation of 
satisfactory results or in good conscience serve two masters. It’s hard enough to achieve 
satisfactory results when focusing all o f one’s energies on making money; it’s almost impossi­
ble when at the same time one focuses on other objectives— no matter how laudable they may 
b e ."

From talk by ERISA Administrator Robert Monks, Dec. 7, 1984. M iam i, Florida, on 
"Social Investing and Social Investing [sic)."
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c j sm all b usiness; and /o r
d] venture  cap ita l; and /or
e] industry  in rural a reas.

I I .E nergy  con se rv a tio n —
a] gen e ra lly , an d /o r
b] so lar.

III.E nv ironm en ta l p ro tection .
IV .E qual opportun ity  em ploym ent.
V .U n ion iza tion .

V I.A vo idance  o f  a lco h o l, tobacco  and defense industries (goals
p roposed  less o ften  for pension  funds than fo r foundations and
en d o w m en ts .)

V II.A vo idance  o f  firm s involved  w ith—
a] South  A frica  o r  Southern  A frica;
b] m ilita ry  ac tiv ity  in N orthern  Ireland;
c] Iran;
d] L ibya;
e] M uslim  coun tries genera lly  (because o f  th e ir treatm ent o f  

w o m en ’s rights);
f] C om m un ist coun tries.

H urdle 2: Which priorities? T he  above goals are so  m any and so  varied  
tha t they  bring  to m ind  th e  c h ild ’s p rob lem  in the candy  store: "W hich  do  I 
really  w an t?"  It m ay  com e as a su rprise  that 12 o f  those  goals w ere proposed 
by  a  sing le  g ro u p . G o v ern o r Je rty  B ro w n ’s Public Investm en t T ask  Force in 
1981. ( I t’s hard to  believe  that the T ask  Force delibera te ly  om itted  G oals 
11I-VII; m aybe avo id ing  investm en ts in defense  con trac to rs and alcohol is 
not an e th ical im pera tive  fo r C alifo rn ia  public  funds, g iven  that S ta te ’s 
defense  industry  and v ineyards— sw ords and  p lo w s.) A  pending  bill in N ew  
Jersey  w ith  im portan t support in the leg isla tu re  has a sim ilar shopping  list.

In fact, the  c h ild ’s quandary  in the candy  shop  is easy  com pared  to  this 
se lec tion  o r  rank ing  p ro b lem , for w hat is to  be done w hen the goals conflic t?  
F o r exam p le , M organ  G uaran ty  B ank is involved in S ou th  A frica but a lso  is 
the  first bank  to  suppo rt b lack  business schoo ls , is a  leading lender to 
m inority  firm s and a lead ing  funder for redevelopm ent in N ew  Y ork g h e t­
tos. A void  o r  favor buy ing  the ir stock? O r: G rum m an , the largest m anufac­
tu re r o f  so la r co llec to rs and  heate rs, w as involved in foreign p ay o ff scandals 
and  is a m a jo r defense  con trac to r. O r: A tlantic R ichfield , fined by the EPA  
fo r using  leaded gaso line  in com pany  cars designed  fo r unleaded o n ly , has 
been  sing led  ou t by the C ouncil on E conom ic P rio rities as the lead ing  oil 
com pany  in po llu tion  con tro l. B uy? A vo id?  Punt?

H urdle 3: Who decides?  F iduciaries have contro l o f  o th er peo p le ’s m oney 
fo r one  reason: they are  believed  to be capab le  and  trustw orthy  to  fu rther the 
pu rpose  o f  the fund  in qu estio n , be that purpose re tirem en t security  o r 
educational o r  ch aritab le  activ ity . T hey  m ay o r  m ay no t have any  expertise  
on d iv erg en t goals , the ir v iew s about such goals m ay o r  m ay no t be shared
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by m any o r all o r even  any o f  the beneficiaries o f  the tru st, and certa in ly  they 
w ere not m ade trustees to fu rther the ir ow n social o r po litical v iew s. T h is  is 
a crucial d is tinc tion  be tw een  such  tru stees , and  leg isla tors o r  o th er e lec ted  
public o ffic ia ls . (M any  state o r  local te ac h e rs ’ , po lice  and firefigh ters’ 
funds have som e e lec tive  tru stees, but obv iously  such persons are selected  
w ith a single goal in m ind .)

It is b latan t abuse  o f  trust for trustees se lec ted  to fu rther a specified , 
shared g o a l, to use th e ir  pow er fo r personal goals . And i f  personal goals are 
pursued  to  the financial detrim ent o f  the trust fund, then  the line fades 
betw een this conduct and p lain  em bezzlem en t.

Hurdle 4: H ow decide? T h is d icho tom y betw een  shared  goals and p e r­
sonal goals is no t m eant to  suggest that the on ly  proper goal is the fu n d 's  
financial gain . M ost o b v io u sly , com p liance  w ith law  is requ ired  and ex p ec t­
ed: if  a  co rpora tion  is in sus ta ined , flagrant v io lation  o f  law , avo id ing  its 
stock seem s unob jectionab le  an d , I be lieve , d e s ira b le .12 B ut slippery  slopes 
are avo ided  by setting  up  specific signposts. F o r exam p le , J .l3. S tevens a 
few  years  ago w as found  guilty  not m erely  o f  repeated , on -go ing  un fa ir 
labor p rac tices but even repeated  con tem pts o f  court, and  until its c o m ­
m endable  change o f  co u rse , w as the leading labo r rela tions ou tlaw  in the 
nation . For a co llec tive ly  bargained  pension  fund , il w ould  be hard to take 
seriously  any ob jec tion  to avo id ing  that stock . But fo ran v  tn is t, such a stock  
could  be avoided  for several reasons. F irst, in the J .P . S tevens instance 
there w as no lack o f  c la rity , o r difficulty  in de te rm in ing  the degree  and 
un iqueness o f  the co rpo ra te  illegality , so there w ere no in fo rm ation  costs  o r 
burdens o f  argu ing  about the specific situa tion . S econd , there w as no lost 
opportun ity  o r o th e r investm ent co st, since that particu lar investm ent cou ld  
easily  be rep laced ; the case  w ould  be very  d ifferen t w ere ti e co rporate  
cu lp rit IB M  o rG E , but those  firm s’ being gu ilty  o f  such su sta ined  illegality  
seem s so  un likely  that w e can  leave such a question  un til, i f  cv.*r, it arises.

H ow  d iffe ren t the p roposition  th a t, fo r exam p le , a fund should  invest 
on ly  in un ion ized  com pan ies: such a sw eep ing  lim it w ould k eep  a fund from  
holding a lm ost any h igh techno logy  stock, likely inflicting serious loss o f  
investm ent earn ings. But it w ould be w rong  to rush to  a sw eep ing  p ro p o si­
tion  against sw eep ing  p ropositions. T o b a r all a lcoho l and tobacco  stocks, 
fo r exam p le , has little  o r no investm ent im plications (because o f  the m odest 
cap ita liza tion  involved  u n like , say . oil stocks); how ever, such  a ban m ight 
reflect shared  v iew s in som e beneficiary  g roups, such  as a church  en d o w ­
m ent, but not in o th ers , such as a pension  fund w ith d iverse  p artic ipan ts . O r, 
even  if there is c le a r consensus on a  d ivergen t goal— say, a state pension  
fu n d ’s favoring  investm ent in firm s w ith in -sta te  em p loyees— one must 
a lw ays determ ine  the investm ent im plica tions. F o r N ew  Y ork ’s funds such 
a p reference  w ould  probab ly  m ake no d iscern ib le  d ifference  in w hich secu-

l;!Thc New Jersey Investment Council Inis adopted a new standard for its S13-billion-assct 
holdings: "good corporate citizenship." Annual Report 1984, p. 11.
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ritics are he ld , bu t for N orth  D akota, a  p reference for in-state investing  
w ould  shrivel fund  earn ings and drive up pension costs , d riv ing  up taxes and 
in juring  econom ic  developm ent instead o f  aid ing it. I rem em ber one sm all 
S ta te ’s pension  investm en t o ff ice r 's  say ing  that the only  th ing w orse  than 
no t investing  in -sta te , is investing  in-state and losing .

In short, the specific facts o f  d ifferen t p roposed  d ivergen t investm en ts 
m ake som e o f  them  desirab le , som e accep tab le , and som e in jurious o r 
un fa ir abuse o f  trust. I f  there is doubt about w hether an investm ent is 
p ruden t, it is unquestionab ly  w rong  to go  fo rw ard , since so  m any clearly  
p rudent a lte rnatives are availab le . S im ilarly , if  there is doubt w h eth er a 
d ivergen t goal (even one w hich is not in ju rious financially) com m ands the 
necessary  overw helm ing  concurrence  o f  the beneficiaries, then it is im prop ­
e r  to  pu rsue  such  a goal.

W hat o f  po lling  the beneficiaries about w hether they w ant to pursue X 
d ivergen t goa l?  Polling  has legal lim its , certa in ly  has som e costs and possi­
b ly  large ones, and usually  is unfeasib le . It w ould  be legal to fo llow  poll 
resu lts  if  all beneficiaries ag ree , bu t it w ould  be illegal to delega te  to  a m ere 
m ajority  the tru s tee s’ responsib ility  to pursue the shared in terest o f  all 
b eneficiaries. P o lling  w ould  be costly  if  the beneficiaries are num erous. 
A nd o ften  po lling  w ould be unfeasib le because the issue is so  com plex  o r 
requ ires ju s t such investm ent understand ing  as to  exem plify  w hy w e have 
trustees in the first place. Further, even  if one assum ed a c lea r issue and an 
adequate ly  com prehend ing  group  o f  benefic iaries, the likelihood  is that 
polling  secu res on ly  such low partic ipation  as to  preclude any confidence 
about the degree  o f  ag reem ent. For ex am p le , w hen South  A frica d ivestm en t 
(even  if that w ere c lea r and understood) for the U niversity  o f  O reg o n ’s 
endow m en t w as pu t iu studen t vote there in 1977, a lm ost 95%  o f  the voters 
supported  d ives tm en t. But the total num ber o f  vo ters w as ui der 10% o f  the 
u n iv e rs ity ’s 16 ,000  studen ts, no* even coun ting  the fu ture  studen ts for 
w hose benefit such  funds ex ist and w ho w'ould be affected  fa r m ore by any 
new  investm ent policy  than  the voting  students w ho w ould be gone  before 
the po licy  took hold .

Perhaps the clearest ind ication  o f  the difficulty  and d iv isiveness su r­
round ing  this question  o f  how  to choose  any d ivergen t goa l, is the fact that 
G ov . B ro w n 's  T ask  Force d iv ided  23-7 on w hether to have C aliforn ia  
public funds take even  so  m odest a step  as subm itting  proxy p roposals upon 
request o f  only  10,000 partic ipan ts (or 1 0 % ).n

H urdle 5: The lack o f  information— corporate responsibility and irre­
sponsible responses by institutional investors: Investm ent decis ions are 
m ade on the basis o f  an enorm ous flow o f  aud ited , com parab le , con tinu ing  
data  on co ip o ra te  perform ance. A n en tire  p ro fession  o f  financial analysts 
b rings tra ined , experienced  expertise  to  b ear on such  in fo rm ation . A  few'

’’Final Report (Oct. 1981) al 54, 62-3.
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nonfinancial goals p resen t no inform ation  d ifficu lty , for exam p le , avo id ing  
alcohol o r  tobacco  stocks (a lthough  even that is not so easy  since the 
d ev e lopm en t o f  co rpo ra te  cong lom eration ). But if  a portfo lio  m anager m ust 
d ecide  w h eth er a co rpora tion  has at least 1 .000 em ployees in the state ; o r 
w orse , w he ther it is engaged  in "d o in g  business in o r w ith South A frica" 
(the  restric tion  in M assachusetts  and  several o thers p laces); o r still w orse, 
w h eth er it docs m ore than SX o f  such business (the th reshold  in the O regon 
B oard o f  H igher E ducation  reso lu tion  is $500 ,0 0 0 ) . . .  in all such in ­
s tances, the d ifficu lties are huge. T he fact that “ there is no system atic  
m ethod fo r ob ta in ing  and evalua ting  inform ation  about the ac tiv ities and 
prac tices o f  com pan ies in w hich the funds invest" is deem ed  one o f  the 
p rim e reasons “ the cu rren t decis ion -m ak ing  fram ew ork  [fo r d ivergen t in­
vesting] appears in ad eq u a te ."  accord ing  to one  o f  the best s tud ies ad voca t­
ing d ivergen t in v e s tin g .14 A sim ilar study , done  by an able o rgan iza tion  for 
a  C alifo rn ia  sta te  agency , a lso  em phasized  " the  incom plete and prelim inary  
nature o f  m uch o f  the da ta  av a ilab le"— “a prerequ isite  fo r developm ent o f  a 
coheren t e th ical investm ent po licy  for ju s t these tw o issues [EEO  and 
invo lvem en t w ith South  A frica] requ ires the gathering  o f  sufficient data 
upon  w hich in form ed ju d g m en t can  be b a s e d ." 15

T he data  gap  does not m ean  pension  fund m anagers cannot find ou t about 
G eneral E lec tric ’s re la tions w ith E E O C , o r G eneral M o to rs’ rela tions w ith 
O S H A . But how  decide  w hether G E  o rG M  is notably  good , o r  notably  bad , 
w ithout em p loy ing  som e standard  o f  com parison?  W ithout com parab le  
d a ta , investm ent dec is ions on non-fm ancial g rounds risk being  inaccurate  
(and  therefore  un fa ir) as w ell as ineffective; C om pany  A m ight look good o r 
bad  on , say . equal em p loym en t, on ly  as long as one  d o esn ’t know  how  
o thers in its industry  o r  its geog raph ic  a rea  are perfo rm ing . P roducing 
responsib le  analyses in this area is a considerab le  task involv ing  substantial 
c o s ts .16

T he prob lem  o f  tim ely  da ta  is poin ted  up by the fact that m onths before 
re lease o f  that able g ro u p ’s report fo r C alifo rn ia , listing C oca-C ola  as a 
“ b ad "  investm ent because  o f  its ac tiv ity  in South  A frica w ithout agreeing  to

IJCol(man & M ct/enbaum , Investing in Ourselves (M ass. Social & Economic Opportunity 
Council Tusk Force, June 1979), at 29.

’•'Council on Economic Priorities, A Study of Investment Practices and Opportunities 
(1980), at 68, 194, 159-60.

"T h e  Council on Economic Priorities' study o f  political influence and lobbying by military 
contractors cost $75,000; its study of nuclear power’s impact on job  creation (in one locale!) 
cost S292.000; its much-praised study of paper com panies’ pollution practices cost $50,000 
(and that was back in 1969-1970).

Although responsible "social performance" data are costly, they can be developed and 
certainly I join in believing they should be. But this will occur only if groups, instead of 
seeking publicity about being "socially responsible," try to implement that goal by joining with 
m ajor companies and major institutional investors, to bring us social performance data that 
could be used to supplement financial analysis. We need the economies of scale if such data are 
to be sound and routinely available, the only way such data can be used properly and maybe 
matter.
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the Su llivan  P rinc ip les, C oca-C ola had sw itched  its position— in response 
to a  sh areho lder p roposal— and signed the P rincip les. W o rse , as late as IS 
m onths a fte r that sw itch , the group w as still handing  ou t a sum m ary  w ith 
C oca-C o la  at the top o f  the list o f  sinners, w ithout even oral co rrec tion  in at 
least one large m ee ting , p resum ably  in m any.

In sho rt, the goals can  he pursued on ly  at inform ation  costs w hich th em ­
selves in jure net investm ent results; o r canno t be pursued; o r can  be pursued 
only  incom plete ly  and ep isod ica lly , producing  efforts to  rew ard  co rpora te  
responsib ility  o r  punish  co rporate  irresponsib ility  on bases that arc c lo ser to 
random  than to  prudence .

H urdle 6: Inviting conflicts o f  interest: T o the exten t that the d ivergen t 
investm ents are a im ed  to  benefit— o r bring  pressure on — firm s o r  ven tu res 
situated  in the sam e locality  o r  industry  as the pension fund , consider w hat 
k inds o f  investm en ts arc likely  to occur; those w ith political appea l, and 
often  those that raise acu te  conflic ts o f  in terest. If a construction  union 
invests in m ortgages to  finance a  construction  project on w hich its m em bers 
w ill have jo b s , can  w e be confident that the projects w ill be selected  by 
neutral c rite ria?  If s ta te  and local pension funds are  to invest in local 
p ro jec ts, then  (once w e abandon the d isc ip line  o f  seek ing  m arket returns) 
w on’t there be eno rm ous m aneuvering  for the pension fund d o lla rs , w ith 
po litics rep lac ing  m arket return  as the determ inan t?  F iduciaries w ho are 
fa ith less o r  u nc lea r abou t the ir duty  can  alw ays find w ays to use tm st asse ts 
to th e ir ow n benefit.

Po litics are the right m easure o f  w ho gets into office and how  pub lic  
policy  issues are reso lved . C ontrast the safeguards su rround ing  political 
decis ions (po rk -barrel o r  not) as against w hat w ill happen  w hen the bees 
ga th e r around  the pension  fund honey po t. Not even the strongest and m ost 
rep resen ta tive  pension board  w ill have as m uch independence , as m uch 
po litical balance o f  coun te rva iling  forces, as a legislature. A nd rarely  if  ev er 
w ould  a pension  fund investm ent decision  have as m uch public visibility  
and re la tive  com prehensib ility  as decisions being forged in the leg islature .

H urdle 7: H ow  hold the fiduciaries accountable? W hen  the only  goal is 
m ax im izing  investm ent re tu rns at a prudent level o f  risk , evalua ting  how  
w ell the trustees have done (in  setting  investm ent policy  and  se lecting  and 
overseeing  the m oney m anagers) is easy . Not as easy  as m easuring  the size  
o f  a  ro o m , hu t we have recognized  m ethods and  expert, independent lin n s  
to evalua te  investm ent perform ance. H ow  d o  we evalua te  the portfo lio  
m an ag e rs ' p erfo rm ance , if  w e diverge from  trad itional p rudent investing  
w ith  its so le focus on investm ent return? H ow  evalua te  success o r  failure in 
fu rthering  the d ivergen t goals?  In sho rt, the pension  fund engag ing  in 
d ivergen t investing  is likely  to  becom e cap tive to  w hatever in terests have 
m uscle— w hatever form  their strength  m ay take— to shape the cho ice  o f  
d ivergen t goals and the se lection  o f  specific investm ents. A s everyone w ho 
has ev e r dealt w ith m oney  m anagers know s w ell, how ever strong  o r w eak
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their investm ent p erfo rm ance, they  are alw ays deft at sa lesm ansh ip . W hen 
perfo rm ance is not strong , they will un fa iling ly  explain  that it w as not the ir 
ow n lim ita tions but the result o f  . . .  w hatever scapegoats are available'.

I f  trustees canno t evalua te  the ir m oney m anagers and  the beneficiaries 
can n o t eva lua te  the ir tru stees , there is no accoun tab ility . A ccoun tab ility  is 
the on ly  e ffec tive  safeguard  against se lf-serv ing , neg ligen t o r incom peten t 
fiduciaries.

H urdle S: For all those difficulties and costs and risks, in anything  
gained?  Possib ly . But usually  no t, even  w hen prudent financial standards 
arc put aside in favor o f  h idden subsid ies for the d ivergen t goa l, as e x em p li­
fied by num erous union and public funds ' special m ortgage investing  during  
recent periods o f  scarce m ortgage financing (see below , sec tion  III.B ). A nd 
w here p ruden t financial standards are m ain tained  and investm en ts are m ade 
on m arket te rm s, m any o bservers believe that o u r capital m arkets opera te  so 
effic ien tly  that the favored d ivergen t goal ends up  w ith  no m ore support than  
it w ould  have go tten  a n y w a y .17 S ince I believe o u r m arkets are essen tia lly  
efficient but less than  w ho lly  so . I am  confident that there m ay be gains even  
if, for ex am p le , a  sta te  fund m akes in-state m ortgage investm en ts on m arket 
te rm s, especia lly  if it does so  in periods w hen very little m ortgage  m oney is 
availab le .

If g rea te r em phasis  is to  be p laced on local investing  o r  o th e r new  c rite ria , 
tw o sim ple  step s w ill assu re  both  p ro tection  o f  re tirem ent security  and  
e ffec tive  pursu it o f  the co lla tera l goals. F irst, the public fund should  never 
buy p rivate ly  p laced securities (o r o ther investm ents) in w hich its stake is 
la rger than 50%  at m ax im um , w ith the balance being  purchased  on the sam e 
term s by o th er tax -exem pt institu tions. T hat assures aga in s t investm en ts 
resu lting  from  im proper influence, and a lso  against inadequate  analy sis . 
S econd , public  funds them selves lack adequate  s ta ff o r expertise  to go 
beyond  recogn ized  investm ent crite ria . N ew  Y ork ’s C om ptro lle r E dw ard

,7Sec Langbein, § 5, above. See also Litvak, Pension Funds and Economic Renewal, at 13 
("Development Investing in Name Only”) (Council o f  Stale Planning Agencies, 1981); and see 
my Should Pension Funds be Used lo Achieve "Social” Coals, 119 Trusts & Estates 26, at 26-
27 (Nov. 1980; last o f  three parts, Sept.-Nov. 1980). The foolishness o f trying to use pension 
investments as a tool for economic development is pointed up by the catchily-entiilcd 1978 
book "The North Will Rise Again,” aimed at reviving New England and the upper midwest by 
local investing o f  local funds. The book was a good read as fiction; its unreality is analyzed at 
119 Trusts & Estates 22, n. 8 (Sept. 1980). New England has risen again remarkably, but the 
“driving force has been education. We have 260 colleges in New England, 65 in the Boston 
area alone. It 's  been the wellspring o f our entrepreneurship." Bank of Boston's chief econo­
mist James Howell explaining New England’s gain o f 222,000 jobs between 1975-80, Wall St. 
Journal, New England's Big Recovery: The 'M ost Spectacular' Event [in the history of 
Western capitalism]'.’. Dec. 18. 1984, p. 37.

Localizing pension investing also runs the risk o f retaliation by local funds elsewhere. San 
Antonio’s well known Mayor Henry Cisneros warned New York City businessmen o f  this, 
assuring them he did not feel vengeful but that a popular bumper sticker in his region was 
“Forget the 55-milc-per-hour speed limit— drive 60 and freeze a Yankee." New York Times, 
Sun Belt ’Revenge." January 27. 1982.
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V. R egan  has proposed  that m ore local investing  can  be done and done well 
if  s ta te  agencies ex p ert a t,  e .g . ,  d eve lopm en t, w ill assem b le  packages o f  
app rop ria te  investm en ts and bring  them  to g roups o f  p rivate  and public 
institu tional investors.

L ast, the  sh ee r ind irectness o f  m any  o f  the effo rts  to invest to pursue 
d iv erg en t g o a ls , m ust be faced. For ex am p le , there are  a few  sm all m utual 
funds (long  in business but never sign ifican t in asset size) a im ed  at "socia lly  
re sp o n sib le"  investing . Pax W orld  Fund , sponsored  by o ffic ia ls o f  the 
U nited iM cthodist C h u rch , is a lw ays m entioned  and is obviously  a im ed  at a 
goal w e all share . But how  m uch peace  is p rom oted  by a fund averag ing  S3 
m illion  (n ev er o v e r S13 m illion  in its 13 years)?  It has p roduced  resu lts  for 
the firm opera ting  it, an annual expense  ra tio  o f  abou t 1 .6% , unequaled  by 
few  if  any  o th er m utual funds. It has p roduced  poor investm ent re tu rn s, an 
annual average  o f  11.9%  fo r five y ears , com pared  to 13.2%  for the average  
s im ila r fund (L ipper, balanced  funds). W o u ld n 't everyone involved (except 
the firm  m anag ing  the fund) be b e tte r o f f  w ith d irect con tribu tions to 
charities w ork ing  for peace  o r, say , feeding and educating  ch ild ren  the 
w orld  over?

III. T W O  C A S E  ST U D IE S

A . State and  local pension fu n d s  and recent pressures for in s ta te  m ort­
gage investing

B etw een  1980 and 1983, w hen in terest ra tes  w ere alp ine and  m ortgage 
m oney  w as abyssm al, there  w ere acu te  p ressu res na tion -w ide  to  draw  rc tiii - 
m ent asse ts into m ortgages, ln 31 s ta te s , these pressu res w ere rep resen ted  as 
“ in -state  ta rg e tin g ,"  a lleged ly  to aid  local hom eow ners and the construction  
industry . In only  a handfu l o f  such S tates d id  hom eow ners get better-than- 
m arket ra tes; in on ly  a few  S tates w as new  construc tion  a ided . But in m ost 
o f  these S ta tes , instead o f  con tinu ing  or expanding  hold ings o f  in-sta te- 
ta rgetcd  G N M A S o r s im ila r estab lished  m ortgage inves tm en ts, new  kinds 
o f  packages w ere  assem bled . A s a full analysis  by the South  D akota  in v est­
m en t C o u n c ills found , the new  packages w ere  h igher risk than  alternatives 
like G N M A S ; w ere  also  less liquid  o r  com pletely  illiquid; and  yet y ielded  
less than  d id  the e stab lished  a lternatives. C onsider one exam ple  o f  these 
special in -sta te  packages.

N orth C a ro lin a ’s pension  fund in 1981 bought a S53 m illion  package o f 
m ortgage-backed  bonds issued  by a new  corpora tion  that w as cap ita lized  for
S I .000  and that so ld  no o th e r securities to  anyone. T he co rpora tion  w as 
ow ned  j 0%  by the sav ings and  loan  associa tions, 50%  by the m ortgage 
bankers o f  the S ta te . T he  y ield  w as 34  basis points ( i .e . ,  0 .3 4 % ) below

' “Analysis o f 23 "In-Stutc" Mortgage Packages Privately Placed with State and Local 
Retirement Funds, Oct. 1980-March 1982 (May 1982), reprinted in Joint Hearing on Public 
Employee Pension Benefit Plans, House Committees on Ways and Means and Education and 
Labor. 98th Cong. 1st Scss., at 321 (Serial 98-56; Nov. 15, 1983).
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y ie ld s ava ilab le  at the sam e tim e on G N M A s, w hich are  in su red  by the 
Federal G overnm en t and read ily  sa lab le  in a highly  liquid secondary  
m arket.

W hy should  the "N IC M lC s"  have y ie lded  less than G N M A s? T he low er 
y ield  transla tes to  about 52 m illion less return  on that size  p ackage o v e r its 
expected  life; the d ifference  betw een  insurance by the Federal G overnm ent 
and the N IC M IC s' insurance by a subsid iary  o f  M errill L ynch , has been 
estim ated  to  com e to roughly  ano ther 52 m illion; if, as appears to  have been 
the ca se , the state fund w as ob ligated  to  buy u nder a fo rw ard  com m itm en t 
but the se lle rs w ere not ob liga ted  to sell (they w ould  not if  in terest ra tes had 
sh ifted  in th e ir favor) then that w as w orth  roughly  an o th e r SO.5 m illion ; and 
since the N IC M IC s could  not be so ld  eas ily , be ing  an u tterly  un ique secu ri­
ty , th e ir lack  o f  liqu id ity  cam e to  rough ly  ano ther $2 m illion . A ll that com es 
to  a g ive-up  o f  about S6.5 m illion on that package o f  S53 m illion . W hy 
w ould  a s ta te  pension  fund so  subsid ize  an investm en t?

C erta in ly  there is agreed-upon  social value in prom oting  hom e o w n e r­
sh ip , e spec ia lly  for low  o r m idd lc-incom e housing . B u t, the fac ts. F irst, 
hom e buyers go t m arket ra tes, not low er o nes. S till, there m ight be aid  
enough  in getting  any  m ortgage m oney  w hen  it is all but unava ilab le , 
especia lly  fo r low cr-incom c fam ilies. B ut, the llaw  in that ju s tilica tio n  is 
that on ly  5 7o o f  the funds w ent to  people w ith  u nder S I 2 ,0 0 0  annual 
incom e. W ell, one m ay respond , the m ortgages m ust be secure. T hat is 
unarguab le , but: over 30%  o f  the funds w ent to  people w ith  annual incom es 
over $ 3 6 ,0 0 0  and the ce iling  on how  m uch a b o rrow er could  get— not the 
hom e p rice , but the m ortgage , fo r 1981 in N orth  C aro lina— w as $ 1 5 0 ,0 0 0 . 
(In an o th e r S ta te ’s s im ila r m ortgage p ackage the ce iling  w as $ 2 0 0 ,0 0 0 .)  
H ow  does one  ju s tify  tax p ay e rs ' hav ing  to subsid ize (by con tribu ting  m ore 
to the pension  fund to  m ake up  for these  poo r investm ent re turns) getting  
m ortgage m oney  to  upper-incom c  peop le?  W ell, som e defenders o f  these 
packages w ou ld  say , all this occurred  w hen the housing  industry  w as inert, 
and the S tate ga ins im portan tly  from  supporting  construction  jo b s . But: h a lf  
o f  the m ortgages w ere no t for new  housing , no r even  fo r new  purchases o f  
ex is ting  hom es— h a lf w ere fo r m ortgages “o ff  the sh e lf,”  that is , ones 
issued up to  live years earlie r. W ell, one  m ight respond , selling  those o ld er 
m ortgages m akes new  funds ava ilab le  to the sav ings and  loans and m o rt­
gage bankers , and  those  new  funds can  go  to  new  m ortgages. But: w hile  I 
have been  unab le  to  pin dow n w hether the N IC M IC s involved any  co m m it­
m ent as to  the use o f  those new  funds, a  num ber o f  sta te  funds and  sm all 
m u ltiem ployer funds in the construction  industry  d id  fail to  secu re  any 
com m itm en ts and soon  d iscovered  that the thrifts (and /o r m ortgage bankers) 
used the new  funds to  buy T reasury  securities.

N orth  C a ro lin a ’s w as not an unusual deal. T he S ou th  D akota pension  
fund w as u nder p ressu re  from  local firm s to  buy a s im ila r package, insured 
by the lead ing  private  m ortage insu rer, M G IC . Soulh  D ak o ta ’s Investm en t 
C ouncil ag reed  that m arket term s w ere essen tia l, so  analysis  w as done  on
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the 23 in -sta te  m ortgage p ackages private ly  p laced  to sta te  and local pension  
funds betw een  O cto b er 1980 and  M arch  1982 (w hen  the da ta  w ere g a th ­
e red ). All w ere M G lC -in su red , som e rated  sing le  A , m ost A A , som e 
u n ra ted . M ost had little  o r no liqu id ity . H ow  did they com pare  w ith the 
com ple te ly  liqu id . G overnm en t-guaran teed  G N M A s, w hich  cou ld  a lso  be 
p ackaged  w ith  m ortgages from  one sta te  o r  large locale? T h e  average  
M G lC -in su red  package w as 149 basis po in ts d ifferen t from  co n tem poran - 
teous G N M A  y ie ld s , o r around  10% o f  the in terest ra tes then  paid .

O f course  financial experts  w ould  d iffe r on ju s t w hat is the app rop ria te  
m arg in  for the MG1C p ack ag es’ low er q u a lity , lack o f  liq u id ity , etc. B ut 
d ispu te  can  be avo ided  because the average  M G1C in-state  p ackage w as 
y ie ld ing  not 10% m ore than G N M A s, bu t 10% less. C om pared  to  F H L M C  
"F red d ie  M a c s ,” the average  in ferio rity  o f  the special in -sta te  packages w as 
177 basis  po in ts. A nd even  those average m arg ins o f  inferiority  w ould  have 
been  w orse but for the fac t that fou r o f  the special packages w ere o f  second  
m ortgages; no t even  M G IC  cou ld  sell th o se , no t even  to sta te  funds, at 
y ie ld s low er than  G N M A s.

By no  m eans d id  all state funds c rum b le  bcf< re these p ressu res. T ex as 
S ta te  T each e rs  partic ipa ted  but at strong  y ie lds. S ou th  D ako ta , N ew  Je rsey , 
N ew  H am psh ire  and o thers com plete ly  stood o ff  the pressu res. B ut an u p ­
date  o f  South  D ak o ta ’s study found  that as o f  Ju n e  1983, 31 S ta te s ’ funds 
had  p artic ipa ted  in 5 5 0 0 ,0 0 0 ,0 0 0  o f  special in -state  packages insured by 
M G IC , receiv ing  investm ent re tu rns at least S10 ,0 0 0 ,0 0 0  per year  poo rer 
than w ere  read ily  availab le  in G N M A s and sim ila r se c u r itie s .19 N or d id  
h om eow ners  benefit: on ly  in M assachusetts , M ich igan  and  O k lahom a w ere 
p referen tia l ra tes g iven . In add ition , C o n n ec ticu t’s fund bough t $473 m il­
lion o f  local m ortgages (M G IC  w as not invo lved , as it w as not in N orth  
C a ro lin a ), at ra tes badly  below  G N M A s but a lso  on  be low -m arke t term s for

l9M unncl. The Pitfalls o f Social Investing: The Case o f Public Pensions and Housing. New 
England Econ. Rev. (Sept/Oct. 1983).

While Munncll and the treatment here deal with only slate and local funds, that is partly 
because the information about their investments is available, thanks to South D akota's Invest­
ment C iuncil. There may be similar problems in some multi-employer pension funds. Accord­
ing lo Randall Smith, the leading reporter on pensions, in February 1982 the Labor 
Departm ent’s Los Angeles office recommended that the Department sue the trustees o f  several 
eonslruction-union pension funds in Southern California for breaking Federal pension law by 
investing S268 million in local union-only projects, much of it at below-market rates. Secretary 
Donovan received a unanimous staff recommendation to sue, around April 1983. As of 
Sm ith 's report and as o f  January 1985. no further decision or action has occurred. Wall Street 
Joumul, Constructive Plan? Use o f Pension Funds to Create Union Jobs Raises Issue o f  
Legality, Jan ., 17, 1984, p. 1.

How well any such investing does boost jobs (or lax revenues in the case o f  public funds) is 
another m atter on which claims outrun facts. For example, Gov. Brow n's 1981 Task Force 
claimed that new housing investment would produce almost twice as many jobs as even the 
local construction industry claimed. Contrast Final Report n. 13 supra at 22-3 with Construc­
tion Industry Research Board, Summary o f Economic Impacts: Investment In New Housing 
Mortgages. (Sept., 1981), table 2.
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the h om eow ner. T he flaw  iliere w as that the m ortgages w ere a llocated  by 
chance: w h oever happened  to be buying  a house w hen the m oney  w as 
o ffe red , and go t into line early  enough  the night before (lite ra lly ) en joyed  a 
subsid ized  m ortgage . T hat con trasts  sad ly  w ith the long-estab lished  and  
regu larized  p rog ram  for public em p loyees in H aw aii, o r  a  carefu l new  one 
fo r ac tiv e  and retired  pub lic  em ployees in N ew  H am pshire .

T h is  1980-83 experie i.ce  show s that u n d e rsu c h  gu ises as p rom oting  jo b s  
o r local hom e ow nersh ip , the taxpayers and  pension  partic ipan ts arc v ic tim ­
ized by c lo sed -doo r concurrence  in com plex  deals usually  b ring ing  benefits 
n e ither in jo b s  n o r for hom e ow ners. But alw ays benefittcd  arc the po litica l­
ly m uscu la r g roups that seek a id  they canno t secure in the m ore open  and 
rep resen ta tive  leg isla tive. T here  is enough  leg itim ate  con troversy  o v e r 
how . how  m uch and w hich housing  should  en joy  public subsidy  decided 
upon in p roper leg isla tive  p rocess. H idden subsid ies squeezed  ou t o f  p en ­
sion fun d s are  a case study  in how  not to  proceed .

B . South A frica-Involved Investments

I . F actual con tex t
W e m ay  take it as a fact that A m ericans abhor apartheid . 1 personally  am  

certa in  as a m atte r o f  m orality , po litics and h is to ry , that A m erican  com pa­
nies can n o t “d o  business as usual”  involving South  A frica , and that A m eri­
can  investo rs can n o t do  investing  as usual in South  A frica-invo lved  firms.

T he questio n  is not w hether any  steps shall be tak en , but only  w hat steps 
m ay help  m ove the  situation  aw ay  from  the abhorren t.

Institu tional investors have been  involved in m ore con troversy  o v e r this 
issue than  any o th e r  non-financial one . Som e spon taneous effo rts and  som e 
nationally  o rgan ized  ones have aris n in period ic  w aves since 1961 on  m any 
co llege  cam p u ses an d , since abou t 1980, in several state leg isla tu res and 
c ity  co u n c ils . M any  foundations, churches and charitab le  o rgan iza tions 
have a lso  g rapp led  w ith this issue. M uch m ore than on the o th e r issues noted 
in this pap e r, there  is here overw helm ing  rhetoric  and  unusual im patience to 
co n sid e r fac ts. A nd  no o th er issue genera tes such em o tion— and , on  unfo r­
tunate  o ccas io n s , such racial d iv isions— as this one.

S ince 1961, w hen  studen t d rives fo r d ivestm en t began , U .S . firm s ' fixed 
investm en t in S ou th  A frica has risen  about 50  tim es. E ven ad justed  for 
in flation , so  g rea t a  rise indicates to  sonic people  that the d ivestm en t d rive is 
farc ica lly  fu tile , to  o thers that it is needed m ore than ever. AtreH>982TTJTS' 

'f!rm sM ixed-investm en l-iherc-w as-$2 .3  b illion rjust-a t-eost-values^ iL lhat-ts  
-about-k7-9fc-of-aU -forG ign-fixed-investm entv-about—3 % -o f-a ll-in v es tm cn t

■"This was down from S2.6 billion two years earlier, according lo the U .S. Commerce Dept. 
Some may attribute the drop to divestment pressures, others may attribute it to the depressed 
state of the economy in 1981-2 in both countries, and to straight-forwardedly commercial 
decisions to withdraw, like Chrysler’s.
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Lheie.21 In add ition , our-financial in s titu tions had loaned  o v e r  5 3 .6  b illion  to - 
S ou tlv -A fricaah o rro w ers, an d  U rS :-investo rs.w ere .estim ated -to  ho ld -abou t 
S&-billio n -o fsh a res4 aS o u th -A .fn c a n .lim is . bring ing  the^ji ^ tg i t ^ S .'firtahcial 
4take4bere to  ovfeV '$ 'l4b illion .'second  to G reat B rita in 's , ln con trast, total 
Sou th  A frican  asse ts in the U .S . w ere estim ated  to be  on ly  S200 m illion  as 
o f  1978. O u r expo rts  to S ou th  A frica  to taled  S1.4  b illion  in 1979, S2.45 
b illion  in 1980, S 2 .9  b illion in  1981, S 2 .36  b illion  in 1982 and  S 2 .11 billion 
in 1983. T h a t m eans about 6 0 ,0 0 0  jo b s  in the U .S .; each  SI b illion  o f  U .S . 
expo rts  supports abou t 2 8 ,0 0 0  jo b s  h e re .22 W e have un ila tera lly  em bargoed  
arm s sales to South  A frica since 1962, and  have so ld  no th ing  there  for 
n uc lea r po w er operation . Q uram portsIco inS Q U th A frica_ include825r o f  our 
p la tin u m r8 7 % -o tLo u r-v a n a d iu m 7 4 8 4 f 'o f  o u r  ch ram c 'T 4 5 '% 'b ro u r m anga- 
n e sc v d 3 % -o f our-go ld  and 6 7 %  o f o u r  industrin l d iam M d sT W e are South  
A fr ic a V th ird lH fg e s n ra d ir tg 'p a r tn e r r  a f t e r  Ja p a n -n n d 'G re a r  B ritain .

A s for how  m any U .S . com pan ies do  business in S ou th  A frica , not on ly  is 
th e re  constan t flux but d iffe ren t sources repo rt substan tia lly  d ifferen t fig­
u re s , w ild ly  d ifferen t in one  m ajo r instance.

•  O ne au thorita tive  so u rce , A rthur D . L ittle , Inc. in O c to b er 1984 nam ed 
281 co m p an ies , including at least 3 ! w ith 10 o r  few er em ployees; bu t the 
rep o rt no ted  also  that as m any  as 40  m ore w ere  believed  to  belong  in the list, 
b ring ing  the total to  about 3 2 0 .22

•  T he m ost thorough  study  o f  the investm ent ram ifica tions o f  d iv es t­
m en t. pub lished  in D ecem ber 1984 by  a m ajoi investm en t firm  m anag ing  a 
“ S ou th  A frica-free” portfo lio  for the D istrict o f  C o lum b ia  R etirem en t S y s­
tem , listed  229 co m p an ies .2,‘

•  B ut a m onth la ter, the au thorita tive  Investor R esponsib ility  R esearch 
C en te r pub lished  a list w ith o v e r 287 co m p an ies .25

•  A n o ther investm ent study  (February  1983) by a m a jo r investm en t firm 
m anag ing  such  a portfo lio  fo r M ich igan  S tate  U n iversity , listed  abou t 270 
c o m p a n ie s .26

21Unless otherwise indicated, the US-SA.data are from Davis, Cason and Hovey. Economic 
Disengagement and South Africa: The Effectiveness and Feasibility o f Implementing Sanc­
tions and Divestment. 15 Law & Pol. Int’l. Bus. 529 (1983) (advocating divestment) and 
Chettle, The Law and Policy of Divestment o f  South African Stock, id. tit 445 (contra).

"E x p o rt data from U .S. Dept. Commerce. Job ligure from U .S. Dept. Commerce. Int’l. 
T rade Adm in., Export Factshcet (Dec. 20, 1982).

23Eighlh Report on the Signatory Companies to the Sullivan Principles, pp. 2, 12 arid 42-4 
(1984).

24W agncr, Emkin and Dixon (o f Wilshire Associates), South African Divestiture: The 
Investment Issues, Financial Analysts Journal 14 (Nov.- Dec. 1984).

251RRC Directory of U .S . Companies with Operations in South Africa (1985).
2<Triniiy  Investment Management Corp., Structuring Portfolios from a South Africa Free 

Universe (Feb. 1983).

46



•  But one m onth  la ter, the D istric t o f  C o lu m b ia 's  study  by a m ajor 
pension  consu lting  linn  listed  201 com pan ies . 27

•  A nd that sam e year, th ree  advoca tes o f  d ivestm en t said "approx im ate ly
6 ,0 0 0  U .S . com pan ies d o  business in S ou th  A frica ,” re ly ing  on the m ost 
p restig ious study , "R eport o f  the (R ockefe lle r Foundation) S tudy  C om m is­
sion on U .S . Policy  T o w ard  S outhern  A friea: T im e R unning  O u t.”2*

T w o  p o in ts  em erge . F irs t, w hile a core  o f  com pan ies m ain ta in  a presence 
in South  A frica , m any o thers  com e and g o , acqu iring  subsid iaries and 
se lling  th em , so tha t even a  fund dete rm ined  to  avoid  South  A frica-invo lved  
com pan ies  m ust e ither co m p ro m ise  sign ifican tly  in light o f  inform ation  
d ifficu lties , o r risk highly  im pruden t portfo lio  tu rnover and costs— o r both .

S econd , docs it m ake sen se  to trea t a  com pany  m ain ta in ing  a  p resence in 
S ou th  A frica , regard less o f  size o r am ount o f  business, as m ore supportive 
o f  apartheid  than a  com pany  w ith  no  office o r  em ployees there  bu t m aking 
m ajo r im ports o r exports?  F o r exam p le , B oeing has few er than  10 em p lo y ­
ees in S ou th  A frica; con sid e rin g  its p roduc ts , does its p resence m atter less 
th an , say , C oca-C o la?  If B oeing  had no  office in South  A frica  bu t still sold 
p lanes there , w o u ld n ’t it still m atte r a  great deal?  G M  and F ord  have p lan ts 
in South  A frica , but the lead ing  se llers o f  cars there are the Japanese . D oes it 
m ake any sense to  d ivest G M  and Ford  stock , but allow  unrestrained  
investing  in Soulh A frica’s lead ing  trad ing  partners, Japan  and G reat B rit­
a in? W hat o f  the N ew  Y ork T im es, W ash ing ton  Post and A m erican  B road­
casting  co m p an y , w ith o ffices there but no t even Su llivan  S ignato ries?  
(T hey  m ay be d is tingu ishab le , though  Time and 1 doubt it.) H ow  can the 
advocates o f  b lunderbuss d iv es tm en t a ttack  com pan ies  that are in South 
A frica , a lm ost none o f  them  do ing  even  1% o f  their business there , but at 
the sam e tim e a llow  investing  in A m erican  com pan ies im porting  from  
Sou th  A frica  o r  osing— and so  keep ing  up the p rice— o f  S ou th  A frica ’s 
p la tinum , vanad ium , m anganese , ch ro m e , and  go ld? A nd. a fte r  a ll, how  
allow  investing  in the securities o f the m ost im portan t A m erican  institu tion  
involved  w ith  South A frica, the U .S . G overnm en t?

C lea rly , the determ ined  S o u th  A frica-free  investo r en d s up e ith e r keeping

-7M eidingcr Asset Planning Services, D.C. Special Investment Study: Soulh Africa Propos­
al (March 31, 1983).

W hile there were earlier efforts to analyze divestm ent's investment implications, they 
(except fo rT rin ity 's , supra n. 26, and perhaps unpublished ones) cither utterly ignored relative 
riskiness, liquidity, manageability, e tc .; or treated such crucial aspects only with a verbal 
acknowledgment, or only in part; o r were simply superficial. For example, one published in 
1979 was "heavily qualified" by its author in testimony later that same year because "important 
procedural, legal and economic implications have not been exam ined." BNA Pension Report­
er, Dec. 17, 1979, p. A-19, reporting on Andrew R udd's testimony about his Divestment of 
Soulh African Equities: How Risky?, J. Portf. M gt. (Spring 1979), p. 5,

# 'T h e  Commission was chaired by Ford Foundation President Franklin A. Thomas; it was 
published in 1981 by Univ. Calif. Press. The 1983 article using the 6.000 figure is Davis. 
Cason and Hovey, supra, n. 21.
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m oney in the m attress o r m aking  m ajo r co m p ro m ises, questionable  not 
m erely in policy and  logic bu t also in fa irness . D ubious com prom ises 
becom e indefensib le if  m ore sensib le  a lternatives to  ab so lu tism  are avail­
able and  being used.

2. T he  seven lines o f  action  about South  A frica-invo lved  investm ents:
T here  are fundam ental d ifferences betw een the d ives tm en t statutes 

passed in M assachusetts , C onnecticu t, N eb raska . M ary land  and  M ich igan , 
w holly  apart from  the fact that the lirst three deal v 'th  th e ir sta te  pension 
funds, M ich igan ’s w ith  its un iversity  en d o w m en t, and  Maryland’s only 
w ith bank deposits . I\c>v Y ork C ity ’s pension  funds and  H arvard  have taken 
still o ther courses. U nless w e focus on  these d iffe ren ces , debate  m ay be 
unnecessarily  po larized  and  unw ise action  p rom oted  unw itting ly .

(a) M assachusetts has adopted  b lunderbuss d ivestm en t: its pension 
fund can  hold no com pan ies  do ing  business in o r w ith S ou th  A f r i c a ,w h i c h  
is taken  to  m ean the 250-o r so firm s usually  listed as hav ing  a p resence in 
South  A frica. S im ilar b lunderbuss restric tions have been  im posed  on the 
re tirem en t funds o f  the D istric t o f  C o lum b ia , B oston (w hich  adds N am ib ia), 
H artford  and P h iladelph ia . It is im portant to  add that M assachusetts  adopted 
sim ilarly  sw eeping  d ivestm en t o f  firm s involved in m ilitary  action  in N orth­
ern Ireland— a new er sta tu te  signed  into law  ">n M arch [ 7 ,  1983 .30

(b) Connecticut o rig inally  passed a sim ilar sta tu te , bu t a fte r the G over­
nor vetoed it as not hav ing  been  adequate ly  co n sid ered , substan tia l study 
w as done  and a very  d iffe ren t approach  adopted : d ives tm en t is not applied  to 
firm s w hich have secured  the top  tw o ratings o f  co m p lian ce  w ith  the Su lli­
van P rincip les (sec sec tion  C  and A ppendix) un less the com pany  supplies 
stra teg ic  products o r se rv ices to  the G overnm en t o f  S ou th  A fric a .31 T he 
State T reasu rer has begun  reporting  on  the pension  fu n d ’s South  A frica 
effo rts— w hat has been sold o r  put on th e ir "av o id "  list, w hat d ia logs are 
occu rring  w ith specified com pan ies , and , happ ily , w hich  com pan ies have 
signed the Sullivan  P rincip les since the S ta te ’s e ffo rt b e g a n .32 T he  differ­
ence between the Connecticut and  M assachusetts statutes m ailers enor­
m ously in investment im plications , treated  fully be low , and in the morality 
o f  the distinctions that Connecticut rccoxnir.es and  M assachusetts ignores. 
T he N ational A ssocia tion  o f  S tate  T reasurers has form ally  endorsed  the 
C onnecticu t approach .

(c) Nebraska  lim its perm issib le  ho ld ings fo r its pension  fund to firms

-T i t le  32 , S 23(1 )(d)(vi); Stat. 1982. c. 669.
10 Id .,  S 23(l)(d)(ix): Stat. 1983. c. 661.
''P ub lic  Act 82-324, Conr Gen. Slats. § 3-l3f. Connecticut has also since 1980 a statute 

provoked by the Iran hostage c .  m s . barring investments in limis dealing with Iran "contrary to 
the foreign policy or national interests o f the United States." Public Act 80-431; § 3-l3g. That 
1980 statute has never been implemented.

3:Hcnry E. Parker to Members of Investment Advisory Council. March 14, 1984 (first semi­
annual report on their two largest pension funds).
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in the top  rating o f  Su llivan  P rincip les com pliance , a  d iffe rence  w ith  sign ifi­
cant investm ent im p lica tio n s.33

(cl) New  York C ity 's  R etirem ent System  trustees in 1984 adop ted  a hve- 
phase approach  to d ivesting:

After 15 months: companies doing business with the South African military and 
police, providing financial services to the Government or refusing to sign the Sullivan 
Principles.

After two years: companies that have signed the principles but do not allow monitor­
ing o f  compliance.

After three years: companies that do not achieve the highest rating in complying with 
the Sullivan Principles.

After live years: all companies except those whose activities are deemed by e 
trustees to be o f substantial assistance lo efforts to eliminate apartheid.

T h e ir  C ity  C ouncil is now  considering  barring  investm en ts in com pan ies 
that d iscrim inate  against C a tho lics in N orthern  Ireland.

(e) M ichigan's  s ta tu te  requ ires d ivestitu re  by its state un iversity  e n ­
dow m ent; it is now  in litig a tio r. the B oard o f  R egents c la im ing  in fringe­
m ent o f  the ir authority  u n d e r the state C onstitu tion . O n the one hand the 
s ta tu te  is absolute as in M assachuse tts , but its m oral abso lu tism  is called  
in to  question  by the p rov ision  that the proceeds o f  d ivestitu re  sales should 
be invested  in M ichigan firm s. A nd w hile the R egents have den ied  that they 
arc  requ ired  lo com ply  w ith  the sta tu te , they have chosen  to sell som e 
ho ld ings but to  keep p a rticu la r ho ld ings in firm s that are substan tia l M ich i­
gan  em ployers and actual o r  po ten tia l donors to the endow m en t. (Invo lve­
m ent in South  A frica is im m oral unless w e get d irec t benefit from  the 
im m oral firm ?)

S im ila r to  M ichigan is N ew  Je rsey , w ith tw o  pending bills being  suppo rt­
ed  as a p ack jg e : one is abso lu te  d ives tm en t, the o th er requ ires a preference 
fo r investing  in N ew  Jersey  and rep laces the prudence standard  w ith  an 
“ accep tab le"  standard . A s o f  June 1984, N ew  Je rsey ’s Investm ent C ouncil 
found that o f  the 103 S ou th  A frica-invo lved  firms hav ing  the investm ent 
charac te ristics a llow ing  tha t SI 0 .2 -b illio n  pension fund  to invest in them , 
all but fiv e  w ere Jersey  em ployers. 34 O f  those 98 Je rsey  em p lo y ers , 31 had 
m ore than 1,000  em ployees in the S tate  and ano ther seven  had headquarters 
in the S tate . M oreover, a fa r larger p roportion  o f  the South  A frica-involved  
firm s’ m arket value w as a lso  Je rsey -linked , since the firm s w ith headquar­
ters o r  o v e r 1,000 em p loyees in -sta te  included IB M , E xxon , G M , G E , 
F o rd , M ob il, T exaco , D o w . D uP on t, Johnson  & Jo h n so n , M erck , M M M , 
R ay theon , R evlon , S chering -P lough , S qu ibb . U nion C arb id e , U nited  T ech ­
n o log ies , W arner-L am bert, W estinghouse and X erox . S uch b lue-ch ip  in­
sta te  investm ents w ould v irtua lly  certa in ly  not be d iv es ted , so  the

■’■'Legis. Bill 553. signed Apr. 10, 1984.
UAII o f the 69 current holdings are Jersey employers.
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m endcd^hy th c -R o c k c fc tle rC o m n iis s ta irR c p o n , "T im e R unning  O u t." 39 
T hat report flatly opposed  d ivestm en t, adv ising  institu tions instead to act as 
ac tive shareho lders  p ressing  co rporations to  (1) m ake no new  investm ent in 
South  A frica; (2) con tribu te  to social developm ent there at tw ice the rate o f  
total charitab le  g iv ing  by the paren t com pany  in the U .S .; and (3) sign the 
Su llivan  P rincip les and advance  the Su llivan  P rin c ip le 's  con ten t and (at 
least as o f  the date  o f  that R eport, 1981) th e ir m onitoring .

ln  1984, N ew  Y o rk ’s S tate  C om ptro ller E dw ard V . R egan, as so le trustee 
o f  the S23 b illion  C om m on R etirem ent Fund, began  an approach  like 
H arv a rd ’s , ca re fu lly  d is tingu ish ing  am ong d ifferen t com pan ies on the basis 
o f  the ir d ifferen t Su llivan  P rincip le ratings— or non-ra ting— and com m un i­
cating  d irec tly  w ith  the com pan ies to  encourage  responsib le  conduct and 
fu rther p rogress,

3 . W hat will divestm ent accomplish?  A m o m en t’s analysis reveals w hy 
b lunderbuss d ives tm en t w ill not fu rther an tiapartheid  goals in South  A frica , 
bu t w ill at best (a) leave the p tob lcm  in status quo, (b) p robab ly  m ake it 
w o rse , and  (c) certa in ly  hurt jo b s  here at hom e.

C o n sid er w hat happens if. say , the D .C . pension fund stops buy ing  stock 
o r bonds o f , say , Ford  M oto r o r IBM  o r Johnson  & Johnson . T he securities 
o f  such big com pan ies are instantly  absorbed  by o th e r investors w h ich , by 
defin ition , care  less about the co m p an y 's  activ ity  in S ou th  A frica . T he stock 
p rice  is unaffec ted . T he com pany  is not w holly  unaffected— no com pany 
likes negative pub lic ity . But even  as sym bol, d ivestm ent p roduces on ly  a 
one-sho t announcem en t o f  the sale o r the b lack listing  o f  that stock , and  no 
m ore . In co n tra st, if  the socia lly  concerned  institu tional investo r w ere to 
p ress p roxy  proposals about the firm 's  role in South  A frica, there is a 
con tinu ing  stream  o f  com m unication  and pressure.

A particu la rly  te lling  exam ple: U nited T echno log ies is C o n n ec ticu t's  
largest em p lo y er, certa in ly  concerned  about its re lations at hom e. W ith in  a 
m onth  a fter C onnec ticu t passed  a sta tu te  pu tting  p rudent lim its (see above) 
on its South  A frica-re la ted  investing , U nited did not hesita te  to  acquire  a 
substan tia l new  subsid iary  in South  A frica.

But even  if  any sign ifican t U .S . com pany  d id  respond  to d ives tm en t o f  its 
secu rities by w ithdraw ing  from  South  A frica , w hat im pact w ould  that p ro ­
d uce  in South  A frica?

F irst, even  com plete  econom ic  sanc tions, far m ore severe than U .S . 
in v es to rs’ se lling  th e ir  shares o f  U .S . firm s, have a po o r record  o f  e ffec tiv e­
ness. S econd , the-(:B ritish)-Econom U st-Intclligence-U nit-concluded in 4 9 8 2  

,-thaL S ou tli A fricans-b lack-neighbor- nations-w ere-likolv-To-be-hurt-m ore-by 
any-sanctions-against-S outh-A frica-than-w ou.Id .theiargeL ilself.''0 T h ird , to 
com e back  to  the m ere w ithdraw al by U .S . firm s, both  experience  and  the 
cu rren t scene  ind ica te  ineffectiveness.

,gSee above, n. 28.
■"’Freer & Samson, South Africa: Business Prospects Rc-asscssed, 93.
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A particu larly  id l in g  exam ple: In not
because  o f  d ivestm ent but because o f  susta ined , fo rceful p ressure by share­
ho lders w ho  kept the ir shares to p ress fo r change. Po laro id  w as deem ed 
especia lly  im portant to  South  A frica , because  its then -un ique  cam eras and 
film w ere used for ap a rth e id 's  key operating  too l, the passes. Im pact o f  
P o la ro id 's  w ithd raw al?  N one. Polaro id  supplies w ent in th rough  E urope, 
w ith  Polaro id  unable to do  any th ing  about it.

Should  Polaroid  have stopped  all sales ab road , to  stop  the flow to South 
A frica? {Could  they  if  they tried?) In answ ering  tha t, p lease co n sid er not 
on ly  South  A frica o r Polaroid  stockholders— how  about their U .S . 
em p lo y ees?

A s for U .S . com pan ies w ith com petitive  p roducts, that is, a lm ost all 
firm s: if  they  w ithdraw  from  South  A frica, can  one believe South  A frica 
w ill be w ithout the goods o r  serv ices?  C an one doubt tha t the m ajo r foreign 
p resence  in South A frica , the B ritish , o r e lse  the Japanese , G erm ans, 
F rench , e tc . ,  w ill at once  fill the g ap , even if  local firm s could  n o t? "

F o r exam ple , U .S . l in n s ’ largest share  o f  the South  A frican  m arket is in 
co m p u te rs , w here sve accoun t for 70%  o f  all sales. C an one doubt that the 
firm s do ing  the o th e r 30% — let a lone  new  en tran ts— w ould  speed into any 
g ap?  A nd since o u r  firm s w ould  w ithdraw  on ly  because o f  concern  about 
ap arthe id , the rem ain ing  firm s arc by  defin ition  less socia lly  sensitive , so 
ap arth e id  w ould  be s tronger o r, at best, unchanged . L eav ing , at b est, no 
im pact on  South  A frica , but few er jo b s  back in Am erica  for the w ithdraw n 
U .S . firm s. D oes anyone d o u b t, if  U .S . firm s reduce em p loym en t because  
o f  reduced  exports o r  reduced  p rofits b rought hom e, w hose jo b s  w ill go 
first?

D ivestm ent m ight w ork  if. as C ongressm an  S o larz  has been try ing  to 
acco m p lish , the m ajo r industrial nations w ork together on th is. Until w e get 
that— and m ajo r trade un ions cou ld  help  eno rm ously— d iv estm en t’s only 
im pact w ill be som e A m ericans feeling  m orally  superio r, and o th er A m eri­
cans losing jo b s .

B ut ineffective as d ivestm ent w ill be, it is bound to  be costly .

J ,A provocative prediction o f  what would happen if the South African economy actually 
were changed by multinationals’ withdrawal, was given recently by Rowley Arenstein, the 
person imprisoned or "banned" by the Soulh African Government longer than anyone else. 

"There is a big movement in the U.S. lo break the economy of South Africa. 1 think that is 
stupid. Without investments, Africans will be pushed back into the countryside and the trade 
union movement would collapse. Even if you did get liberation, what kind of liberation 
would that be? You would starve like the people in Ethiopia or Mozambique."

(Wall St. Journal, A 'B anned ' Soulh African Speaks Out, and Faults Some Anti-Pretoria 
Tactics, Dec. I I ,  1984, p. 33.

Another long-time critic of the Government, opposition member o f Parliament Helen Suz­
man, says the determining factor inside South Africa has been 

"the steady upward movement into skilled occupations by blacks eventually giving blacks 
the muscle with which to make demands for shifts in power and privilege, backed up by (he 
force o f black urbanization."

(W ashington Post, In South Africa, Washington Can Only Play a Bit Part, Dec. 9, 1984, at 
Cl, C2.)
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IV . T H E  IN V E S T M E N T  IM P L IC A T IO N S  O F  D IV E ST M E N T .

A . Key distinctions between sm all funds and large, and between operat­
ing fu n d s  and investment funds:

T his  is sim p le . T he num ber o f  poten tial securities investm en ts is vast, 
and even  if  y o u r o r my ow n personal investm ents w ere barred  from  2/3 o f  
those secu rities , w e could  still find a diz7.ying range o f  appropria te  invest­
m en ts. But if  w e are try ing  to  invest the C alifo rn ia  state pension  funds w ith 
abou t S30 b illion , or even  a  fund u nder S 100 m illion , it is im possib le  to 
avoid  investing  m ostly  in large com pan ies , w hose securities a rc  highly 
liq u id , that is, read ily  bought and sold in large b locks; and even  m ore 
im portan t, com pan ies large enough  to w ithstand adverse even ts. M oreover, 
m any people w an t m assive public  pension  funds to invest som e in sm all 
co m p an ies , and that is happen ing . But that “ som e” m ust rem ain  a sm all 
p ropo rtion  o f  those  assets o f  S340 b illion , o r governm ent funds w ould 
qu ick ly  ow n and  contro l m ost firm s. T herefo re  alm ost all institu tional 
funds, public  and  p riv a te , lim it them selves to  a m axim um  o f  5%  o f  any 
firm ’s o u ts tand ing  stock . S ince 5%  o f  a sm all firm is m icroscopic  fo r a large 
fund , research  and  o th er transaction  co sts  a lso  lim it investing  d irectly  in 
sm all firm s. In sh o rt, big funds m ust have  a broad spectrum  o f  secu rities , 
w hich  m ust include the ' ucs o f  m ost b ig  firms.

U n q uestionab ly , f o r : ja i l  funds even abso lu te  d ivestm en t is e a s ie r than 
fo r large funds. H ow ever, it is equally  unquestionable  that for any institu- 
tiona l-s ize  fund, such d ivestm en t m eans inescapab ly  m uch h igher transac­
tion  c o sts , m ajo r opportun ity  losses (e .g . IB M ), increased risk because o f  
the la rger num ber o f  ho ld ings in sm alle r stocks and also  because  o f  far less 
d iversifica tion . T h ere fo re , such d ivestm en t m eans inescapably  e ith e r im ­
pruden t overall risk  or, to balance that, types o f  investm ents noi usually  
used  o r no t u sed  so  m uch because they p roduce low er overall re tu rns. All o f  
this being  so , even  for sm alle r funds total d ivestm en t is p lain ly  im pruden t.'12

'12For several years. I focussed only on large funds because o f  my dealing with the divest­
ment issue in the context o f  state pension funds. See. e .g ., my testimony in January 1984, U.S. 
House Committee on the District o f  Columbia, Hearings on South Africa Divestment. 98lh 
Cong. 2d Sess.. 115, 121, 126. In addition. I have been in contact directly with a number of 
state pension fund trustees and investment officers, and in July 1984 testified in New Jersey's 
first round o f legi 'alive hearings on this. Therefore I had in mind only the overwhelming 
evidence that for such large funds, absolute divestment was close to impossible or enormously 
risky and 'or enormously costly, and I failed lo focus on what problem there is for smaller 
funds.

In November 1 984 ,1 testified as an expert witness for the Oregon State Investment Council 
in Associated Students o f  the Univ. o f  Oregon v. Oregon Investment Council, the suit to compel 
divestiture for the endowment’s approximately 520 million. Testifying similarly was Wilshire 
A ssociate's Wayne W agner, now managing S25 million in a South Africa-free index fund for 
the D.C. Retirement Fund. He. like me, had written focussing on large funds only. Sec 
W agner, supra n. 24, at p. 15.

The Oregon trial court ruled on Dec. 5. 1984, that the Investment Council was acting 
lawfully in refusing to invest despite the resolution by the Board of Higher Education, since the 
relevant statute required prudent investing and absolute divestment, the court held, is not 
prudent. The case will be appealed.
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O ne o th er d is tinc tion : for opera ting  funds, e .g . a c ity ’s o r a s ta te ’s cash  
acco u n ts , d ivestm en t is not the p roblem  that it is for investm ent funds, for 
tw o  reasons. F irst, opera ting  funds are kept in such cash -cqu ivalcn ts as 
U .S . G overnm en t securities, bank certificates o f  deposit and perhaps c o m ­
m ercial paper, fo r w hich  any ad justm ent is m uch less.4-1 T here are m ore 
than enough  banks, includ ing  large o nes, not involved in South  A frica.

B. W hat are the costs and  risks fo r  an institution adopting absolute 
divestm ent? T h e  p ictu re  is c learest if  w e start w ith b lunderbuss d ives tm en t, 
w hich im poses seven costs an d /o r risks on a fund.

G o sh -h -D h T sm m trs ftr in ks -the spec tn a n -o fp o ss ib ic -v n ’estm entx-nrxi 
remarkable-exrenh  O f the S tandard  & P o o r’s 500  (the largest firm s, co n sti­
tu ting  the vast bu lk  o f  the investm ents all institu tional investors tend  to use 
and w hich  large institu tions m ust use), the South  A frica-free fund is barred  
from  ho ld ing  a t least 47%  o f  the m arket cap ita liza tion . Even that rests on 
lim iting  the b lack lis t to  229 com pan ies , w hich now  is unrealistica lly  low .’14 
O ne canno t respond  “ W ell, that leaves 5 3 % av a ilab le ,” because the barred  
com pan ies are far from  fungible w ith the ones still availab le . T h e  leading 
exam ple  is IB M , w hich  has a m arket value o f  ju s t under S70 b illion: the next 
largest co m p u te r stock is D igital E qu ipm ent, w ith about $5 b illion  in m arket 
va lue. (W hen W ilsh ire  constructed  fo r the D .C . R etirem ent Fund a South 
A frica-free  index , they  rep laced  IBM  w ith the next largest com pu ter firm  
not a lready  in the S& P: C o m m odore .) In one day , a lbeit a record  d ay , 
IB M ’s price rise  o f  $ 5 .3 8  p e r share  added $ 3 .28  b illion  m arket va lue  (June 
20 , 1984). E ven  w ith in  the 500  largest com pan ies o f  w hich  IBM  is the 
la rgest, the sm allest, E ag le -P icher, has a m arket value o f  about $220  m il­
lion , 1 /320 th  o f  IBM .

T he  barred  stocks tend  to  be so  large— IB M , E xxon , G M , G E , C itico rp , 
e tc .— that o f  all 5 ,0 0 0  stocks in the broadest index (W ilsh ire ’s) , even the 
lim ited  b lack lis t o f  229  firm s accounts fo r 35%  o f  total m arket v a lu e . If one 
tried  to  bu ild  a South  A frica-free  index o f  500  s tocks, replacing each  barred 
stock  in the S & P  500  w ith the nex t largest s im ila r stock not a lready  in the 
S& P 5 0 0 , then at least 152 stocks w ith an  aggregate  m arket value o f  $554 
billion  (e n d -1983), w ould  be rep laced  by  152 stocks aggregating  $107 
b illion . T he  average  m arket va lue  o f  the barred  stocks is $ 3 .6 4  b illion— for 
the a lte rn a tes , $ 0 .7 0  b illion . T he  tw o largest restric ted  s tocks, IBM  and 
E xxon , are w orth  as m uch as all 844 issues on  the A m erican  S tock E x ­
ch ange . T he 12 largest restric ted  stocks are w orth  as m uch as all 3 ,812  
N A S D A Q  o ver-the-coun ter issues.

T he  best w ay  to  g rasp  how  m uch investm ent pow er is lost by absolute

■'■’But see W agner, n. 36 supra.
**Scc discussion al III B. I . above. The 47% figure is Wilshire Associates' based on values 

at cnd-Novembcr. 1984. The data in this Section B are from W agner, supra n. 24 and from 
Trinity Investment Management, supra n. 26 and infra n. 45.
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d ivestm en t is to  use an analogy  suggested  by T rin ity  Investm ent M anage 
m e n t,45 the firm m anag ing  ju s t u nder $10  m illion  o f  M ichigan  S tate U . 's  
$4 5 -m illion  South  A frica-free  endow m en t. T h in k  o f  the un iverse  o f  av a il­
ab le  stocks like a  deck  o f  ca rd s . R ank  all stocks into 13 ca tego ries  o f m arket 
v a lu e , like the 13 d iffe ren t ca rd s . E very  institu tional in v esto r ge ts 52 card s , 
ex cep t the South  A frica-free  funds w hich  g ive  up at least a  th ird  o f  the 
m arke t va lue. S uch  a fund  m ust p lay  w ith  on ly  30-35 cards against the o ther 
funds ho ld ing  52 card s . W orse  ye t, the  S A -free  fund has g iven  up a d isp ro ­
po rtiona te  num ber o f  the b ig  stocks o r  pow erfu l cards: the S A -frcc  deck  o f  
30-35  cards lacks at least tw o  aces, tw o k ings, tw o  q u een s , and tw o jack s . 
W illin g  to p lay  tha t w ay?

C o n sid e r concre te ly  w hat opportun ity  co sts  can  m ean:
I f  w e lim it o u r rev iew  to the 27 largest stocks barred — all A ces o r  K ings 

in o u r  p o k er ano logy— w e see  these oppo rtun ity  costs:

C alendar 1979 C alendar 1980
S tandard  O il +  111.2% R ockw ell +  9 6 .7 %
M obil Coqp. +  7 0 .4 T exaco +  7 4 .5
P hillips Pet. +  5 8 .6 S tandard  O il +  7 1 .2
R ockw ell +  4 3 .4 E xxon +  5 8 .2
D ow  C hem ical +  3 7 .4 E astm an +  5 2 .9

S & P  500 +  18.5% S& P  500 +  32 .4 %

C alendar 198i Calendar 1982
A m erican  H om e +  40 .8 Ford M oto r +  132.1
J& Johnson +  14.1 H ew lett Packard +  85 .2
A m erican  E xpress +  13.6 IBM +  77 .9
B ristol M yers 4 12.6 G enera l E lcc. +  73 .3
C o ca  C ola +  12.5 G enera l M otors +  72.1

S & P  500 - 5 . 0 % S & P  500 +  21 .4 %

Calendar I9S3 1984, through 7/31
F o rd  M oto r +  6 5 .4 C oca  C ola +  41.1
R ockw ell +  6 0 .0 B ristol M yers +  10.2
D u Pont +  5 2 .8 B oeing + 9 .0
E xxon +  3 7 .3 E xxon +  7 .0
D ow  C hem ical +  36 .3 A m erican  H om e +  3 .3

S & P  500 +  2 2 .5 % S& P  500 - 6 .0 %

■’■'investment Implications o f Soulh Africa Divestiture (Oct. 1984), “The Poker A nalogy,"at 
5-8.
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"C le a rly , these are im portan t w inners— not on ly  because they o u tp er­
fo rm ed  the S & P  500 so  m uch in each  o f  these six tim e periods, but also  
because  they are all in the top 50 stocks in term s o f  m arket cap ita liza ­
tion  an d /o r average  daily  trading.
“T o  argue that the loss o f  the opportun ity  to  buy and sell such big 
s to ck s— A ces and  K ings in ou r p o k er analogy— w ill not inh ib it p erfo r­
m ance sim ply  d o e sn ’t m ake s e n se .”46

C ost 2: Less information is available on the remaining stocks. H aving 
lost so  m any o f  the b iggest s tocks, the portfo lio  is inescapably  fu ller o f  
sm alle r s tocks, w hich sim ply  are not researched  by as m any ana ly s ts . T he 
152 barred  S& P stocks w ere  the sub jec ts o f  an average 19.9 earn ings 
e s tim ates  by broker-dealers; the 152 rep lacem en ts w ere covered , on aver­
age , by 10.9 estim ates. H aving  few er estim ates m eans g rea ter d ifficu lty  in 
re ly ing  on  research  from  the brokers norm ally  se lected  for the ir good  ex ecu ­
tio n s, since  special e ffo rts w ill have to be m ade to use firm s p rov id ing  the 
sca rce r research . It a lso  m eans the research  is p robably  less re liab le . T hese  
fac to rs raise  only  transaction  costs , but those too are real. O ne au thority  
estim ates  tha t these  research  costs m ight trip le norm al c o s ts .47

Cost 3: The portfolio is riskier because it is more dependent on smaller 
stocks. G enera lly , the larger the com pany  the low er the risk , in tw o senses: 
F irs t, a g rea te r proportion  o f  sm all com pan ies go  bankrup t. S econd , sm aller 
stocks tend  to  be far m ore vo la tile , w hich m eans the ho lder is at risk o f  the 
p rice being  qu ite  depressed  before he can carry  ou t a decis ion  to  se ll, o r 
qu ite  inflated befo re  he can buy enough . O f course there are stab le  sm aller 
stocks and risky la rger ones, but the genera liza tion  holds, A g a in , the tw o 
firm s that are runn ing  S A -free  funds and , being pro fessionals ra ther than 
advoca tes , have m easured  th e  d ifference  in risk lev e ls , show  significantly  
h ig h er risk  for the SA -frce portfo lio  com pared  to  the S & P 500 . M ichigan 
S tate  U .’s South  A frica-free  investm ent m anager found 16%> g rea te r risk  in 
that firm ’s "S A F  U niverse” com pared  to the S& P (as o f  February  1983, 
looking  back o v e r the years 1975-82). But that “S A F  U n iverse" earned  only 
a th in  m argin  m ore than the S & P , 15.4%  versus 14.9%  (average an n u a l) .48 
T he  D istric t o f  C o lu m b ia ’s South  A frica-free  index m anager found 8% 
m ore risk  as o f  June 1984, p lu s 3%  m ore d iversification  risk p lus unquanti- 
fiable fu rther stra teg ic  risk (see below . C ost 4).

T ru e , a  d iverse  portfo lio  o f  h igher risk  stocks should  p roduce  h igher 
re tu rn s, a  “ risk p rem iu m ."  O therw ise , no one  w ould  ev e r ven tu re  beyond 
the b lue  ch ip s . But w ill the p rem ium  com pensate  for the risk assum ed? A nd 
is the h ig h er risk level p ruden t?  T he D .C . R etirem ent F und  has been

at 14.
■"Trinity, supra n. 45, at 12. 
JHTrinity, supra n. 26, at 8, 9.
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adv ised , its index m anager testified , that its risk level in SA -free securities 
is such that it m ay  need  to co n sid e r changing  o th e r investm en ts, i .e . .  to 
low er the total p o rtfo lio ’s risk  level by ho ld ing  m ore u tility  stocks o r  bonds 
o r  short-term  T reasu ry  secu rities. Such low er-re tum  ho ld ings w ipe out the 
risk  prem ium  from  the sm all stocks an d , considering  the experienced  supe­
rio rity  o f  stocks over fixed-incom e investm ents and s im ila r superio rity  o f  
g row th  stocks over u tilities, the portfo lio  w ill a lm ost surely  su ffer w eaker 
overall returns than  w ithou t abso lu te  d ivestm en t.

R em em ber, 1% m ore re tu rns m eans 10-15%  m ore pension benefits o r a 
re la ted  d ro p  in co sts , e tc .

Cost 4: The portfolio is riskier also because it is much less diverse. If  you 
have a  crystal ba ll, you  d o n ’t w an t to bo ther w ith d iversification— as W ill 
R ogers w ould  say , ju s t buy  the stocks that are go ing  up. B ut if  you lack a 
crystal ball, the p ruden t w ay to cope w ith the uncertain  future is to d iversify . 
C o n sid er the m a jo r m arket sec to rs , and how  m any o f  them  and  how  m uch o f  
each  the S A -free  fund canno t buy  (using  m arket value o f  the S & P  500  
stocks in each  g roup  as o f  June 1984):

Industrial equ ipm ent : 99%  C ong lom erates : 85%
B anks : 97%  O ffice equ ipm ent : 84%
Photography  : 93%  A utos : 85%
C hem icals : 87%  In t’l oils : 76%
D rugs : 87%

A gain  risk rises , sharp ly . W ilsh ire  A ssocia tes found that in addition  to 
th e  8%  rise  in m arket risk  because  o f  the dependency  on sm aller stocks, 
there  w as 3%  m ore d iversifica tion  risk , p lu s—

strategic risks that are more difficult to quantify. For example, during late 1983 and 
early 1984, the only sector to show positive price appreciation was Energy. Energy 
stocks, however, are heavily affected by divestiture restrictions. Divestiture thus leads 
to an incomplete exposure to opportunities. The result is a diversification loss beyond 
the m anager's control and a risk that must be borne by the fund.

A s a m atte r o f  law , recen tly  a B ritish  ju d g e  held it im prudent for the 
N ational C oal M in ew o rk ers’ P ension  Fund to avo id , as the union trustees 
in sisted , fu rther investing  in oil o r  overseas:''9

(TJhc broad economic arguments o f the (union trustees] provide no justification for the 
restrictions that they wish to impose. Any possible benefits from imposing the res'ric- 
tions that would accrue to the bencliciaries under the scheme (as distinct from the 
general public) are far too speculative and remote. Large though the fund is, I cannot

*9Cowan v. Scargill, Weekly Law Reports (Aug. 10, 1984, at 501, 521-2) (Chancery Div., 
S ir Robt. M cgarry, V .-C ) .
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see how the adoption o f  the restrictions can make any material impact on the national 
cco r ny, or bring any appreciable bcnelii to the beneficiaries under the sch em e.. .  In 
any case, the question is one o f excluding a very large sector o f  the market, and 
preventing diversification into investments in other countries which may do well at a 
time when the British market is depressed; and 1 can sec no possible benelit in such an 
exclusion, especially in the case o f a very large fund with highly skilled investment 
expertise.

Cost 5: Sm aller stocks have less liquidity. T h is is a negative  doub le­
w ham m y. B ecause sm a lle r  stocks are m ore vo la tile , investo rs w ant to  be 
able to  m ove q u ick ly , ce rta in ly  if  even ts call for selling  but also  w hen  try ing 
to  accum ulate  a position . H ow ever, p recisely  because these stocks are 
sm aller and d raw  m uch less institu tional in terest, th e ir norm al trading vo l­
um e is even  sm alle r com pared  to  the b ig  stocks than  th e ir rela tive m arket 
cap ita liza tion . R ecall, fo r exam p le , that IBM  is w orth about 320  tim es as 
m uch as the 500th  largest co m p an y , E ag le-P icher. But IB M ’s average daily  
trad ing  vo lum e is 5 1 5 5 ,0 0 0 .0 0 0  and E ag lc -P ichcr’s is 5 1 00 ,000 ; IBM  
trades o ver 1,550  tim es as m uch . Even if  one structured  a South  A frica-free 
po rtfo lio  w ith  as big  stocks as poss ib le , as w as do n e  hypo thetica lly  for N ew  
Je rse y ’s pension  fund , the m edian ..um ber o f  days needed to sell out a 
ho ld ing  rose from  17 fo r the cu rren t po rtfo lio  to  51 o r 3 1 , depend ing  on the 
hypo thetica l chosen . C om paring  the m ost illiquid ho ld ing  that fund has to 
w hat it hypo thetica lly  w ould  have , the m ax im um  days needed to buy a 
position  rose from  172 to  3 ,1 6 0 .50

T he  rise in trad ing  co sts— not m erely  the m inor m atte r o f  com m issions, 
but the m ajo r m atte r o f  m arket im pacts— accord ing  to an analysis o f  actual 
trades by a W ells Fargo  o ffice r,51 w ould  rise by on e-q u arte r fo r a sm all fund 
(53 .8  m illion— from  0 .8 %  o f  p rice , to  1 .0% ), by  o n e -h a lf fo r a m iddlc-size  
fund (538  m illion— from  1.0%  o f  p rice to  1 .5% ), and o v e r three-fifths for a 
large fund (5380  m illion: front 2 .3 %  o f  p rice , to  3 .7 % ). T hose trad ing  cost 
rises arc  believed  to  be understated  fo r an ac tive  m anager opera ting  a SA - 
free fund , since  the thin m arkets in those slocks are likely to  react especially  
sharp ly  to  o rders from  a firm w ith a good  perfo rm ance record  and w ith a 
repu ta tion  accord ing ly .

Cost 6: M anaging the portfolio will cost more. T he  portfo lio  w ill have to 
be m anaged  separa te ly . T h is  m ay m ean m erely  an  ex tra  m anagem ent fee 
(because o f  the in fo rm ation  costs and  un ique  a tten tion  requ ired ), but it m ay 
m ean finding a new  m anager. F or ex am p le , w hen the U n iversity  o f  W iscon­
sin endow m en t adop ted  total d ives tm en t, the m ajo r firm m anag ing  that fund 
refused  to  con tinue . E ven  if  a fund d o esn ’t have to  go  th rough  the delay  and 
cost o f  finding a w illing  m anager (and though  a su rvey  fo r the D .C . R etire-

'"Trinity, supra  n. 45, al 20.
! lLocb, Trading Costs; The Critical Link Between Investment Information and Results, 

Fin 'l. Anal. J. (May-June 1983); relied upon, adjusted to the figures in text above for buys or 
sells instead of “round-trips," by W agner, supra n. 24. at 17-18.
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rncnt B oard found h a lf  o f  the m anagers surveyed  saying they  w ould not 
accept such an ass ignm en t, o f  course  m any w illing  m anagers are bound to 
em erge), a g rea t m any m anagers use investm en t approaches that could not 
be em ployed  for a  po rtfo lio  barring  so m any m ajo r investm ent o ppo rtun i­
ties. Inability  to use a sign ifican t p roportion  o f  good m anagem ent firms and 
standard  investm ent sty les— W ilsh ire  estim ates 31%  o f  m anagem ent sty les 
o r m anagers— m ay itse lf  p rove costly  in lost oppo rtun ity , even if  this is not 
readily  q u an tified .52

Last. Cost 7: H ow  hold  the fiduciaries accountable?  All the above costs 
and risks and  uncerta in ties, are certa in . If a fte r d ivestm ent the fund does 
poorly  o r, to  use the m ore pertinent m easure, does less w ell than funds o f  
s im ila r size and natu re , how  w ould  one decide w hether that is the fault o f  the 
d ivestm en t o r  poor m anagem ent?  G iven  the h igh trading costs , it is artificial 
to m easure an ac tive ly  m anaged  South  A frica-free  portfo lio  against a South  
A frica-free  index. T hen  use on ly  passively  m anaged , i .e . ,  indexed invest­
ing? In som e m arkets, active m anagem ent w ill he vastly  superio r, in som e 
not. O v er the long n tn . w e have no data  on how  a d ivested  index w ould do . 
Isn 't that in itse lf a  p rec lusive  degree  o f uncertain ty  for any prudent 
fiduciary?

G iven  such  ev idence , b lunderbuss d ivesting  seem s good on ly  for m as- 
o ch ists  and soap-box sim plifiers. W hat o f  d ivesting  on ly  non-signatories o f  
the S ullivan  P rincip les, o r  signato ries w ith  low er-tie r com pliance  ratings? 
If. like C onnecticu t, the barred  com pan ies are those below  the top tw o 
com pliance  ra tings, then  on ly  15% o f  the S& P 500  is lost, com pared  to  the 
47%  that abso lu te  d ivestm en t b a rs .53 H ow ever, N eb raska’s barring  all but 
top-com pliance  firm s m akes a strik ing  d iffe rence . N ebraska loses alm ost all 
d rug  firm s as w ell as. this year. Ford and  G E  et a l .54 In short, N eb rask a 's

'"’W agner, supra n. 24. al 19.
Emergence of willing managers is in process. Pensions & Investment Age, Social restric­

tions make new markets for advisers. Dec. 10, 1984, p. 24.
Note that the investment implications analyzed here focus almost exclusively on equities. 

Impact on cash equivalents was noted, W agner, supra n. 36; and the severe impact on bonds is 
also treated in Wagner, supra  n. 24, at 19. The New Jersey Investment Council has calculated 
that because so much of the corporate bond market would be barred, U .S. Government 
securities would have to be used much more, leading to a loss of ahout S2.5 million annually 
for each SI billion in a bond portfolio.

'•'Valuation by Wilshire Associates using data as of end-Novembcr, 1984.
,4As stressed by Arthur D. Little Inc., compliance monitor for the Sullivan Principles, it is 

wrong and possibly unfair to judge a company on a single year's rating as distinct from its 
pattern over several years. Economic circumstances externa! to a firm may cause changes 
relative to other firms in other industries. For example, both Ford and GM were top-calcgury 
:omplicrs before the October 1984 Report. The top two categories arc both "passing." For 
fairness and also in light o f concern for a fund's manageability and investment implications, 
not only is Nebraska's narrowness imprudent, but any fund that makes determinative distinc­
tions between the different categories o f compliance should be less rigidly mechanical than 
Nebraska and Connecticut, and should allow some evaluation case by case.
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line is m ore prudent than total d iv es tm en t, bu t N ebraska public  em ployees 
and taxpayers w ill b ear a substantia! burden fo r go ing  as far as their statu te 
d oes, and  g iven the ineffec tiveness o f  th e ir step , here again is plain 
im prudence.

T he p ruden t fiduciary w ill adopt an approach  like H arv a rd ’s o r perhaps 
C o n n ec ticu t's .

C . The Sullivan Principles
F our tim es since the ir beg inn ing  in 1977. the P rincip les have been am p li­

fied from  six b rie f sta tem en ts to  36 m ore specific goals concre tiz ing  the 
P rincip les, and tw o add itional com m itm en ts. The P rincip les are:

Principle I— Nonsegrcation o f  the Races in All Eating. Comfort. Locker Rooms, and 
Work Facilities:

Principle 2— Equal and Fair Employment Practices for All Employees:

Principle 7— Equal Pay for All Employees Doing Equal or Comparable Work for the 
Same Period of Time:

Principle -i— Initiation and Development o f Training Programs that Will Prepare 
Blacks, Coloureds, and Asians in Substantial Numbers lor Supervisory. Administra­
tive. Clerical, and Technical Jobs;

Principle 5— Increasing the Number o f Blacks, Coloureds, and Asians in Management 
and Supervisory Positions;

Principle 6— Improving the Quality c '  Employees' Lives Outside the Work Environ­
ment in Such Areas as Housing, Transportation, Schooling. Recreation, and Health 
Facilities.

(T he full cu rren t P rincip les, w ork ing  ob jec tives and additional co m m it­
m ents appear in an A ppendix  to  this paper.)

U .S . co rporate  signato ries total 128 as o f  O ctober 1984, dow n from  148 
tw o years ea rlie r because 29  w ere d ropped  in 1983, bu t the to tal num ber o f  
com pan ies reporting  has not d ropped . Six o f  the 29 dropped  have been 
reinstated  and  a few  new  o n .s  added .

T he p rogram  began w ith 12 m ajo r firm s includ ing  C ontro l D ata , Ford , 
G M . IBM  and  U nion C arb ide. R everend  L eon S u lliv an , pasto r o f  P h iladel­
p h ia ’s Z ion  B aptist C hurch  since 1950 and a leader in the civil rights 
m ovem ent, in 1971 becam e the first b lack  on G M ’s B oard . T h ere , from  the 
ou tset he argued  that G M  shou ld  w ithdraw  from  South  A frica. B ut in 1975 
in South  A frica , he w as urged— particu larly  by black union leaders— to 
advocate  not w ithdraw al but ra ther m arshalling  the resou ices  o f  U .S . and 
o th er m ultina tionals “ in to  true forces for c h a n g e ____

It had been talked about, but never genuinely tried. After deep reflection and much 
prayer, I decided to make such an effort, despite the overwhelming odds against its
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success. . . .  Persuading leaders o f U .S. companies lo accept the approach was far from 
easy. I embarked on a lobbying crusade which required two years o f extensive travel 
and numcious meetings. On March 1. 1977. despite the relusal of many companies to 
become involved, the initial Statement o f Principles, signed by I .  major U .S. com pa­
nies. was announced.55

T oday , the signato ries em ploy  6 5 .0 0 0 , about 749c o f the w orkfo rce  o f  
U .S . com pan ies in South A frica. In add ition , the consortium  o f  10 South 
A frican-ow ned  firm s w orking tow ard  the sam e g o a ls  since 1979. em ploy  
far g rea ter num bers such as B arlow  R and ’s over 7 5 0 ,0 0 0 . T here  are  also  
E uropean and C anad ian  codes but the E uropean firm s, m ostly  B ritish , lag 
behind the Su llivan  signatories and their "p rogress is m iserab ly  slow , Jap a ­
nese com pan ies are  doing even  less than the E uropeans."-'6 

W hat the S ullivan  signato ries have  accom plished , and how  m uch they 
have stepped  up  their e ffo rts , is detailed  in the next section . R everend 
Sullivan  is neither patient nor w illing  to settle  for y e s te rd ay 's  goals . In the 
beg inn ing  in 1977, there w ere m erely  the six P rincip les and an effort to 
expand  the num ber o f  signato ries— no repo rting , no  com pliance rating . 
A nnual reporting  w as begun desp ite  the failure o f  S u lliv an ’s effort to secure 
aid from  foundations: the signato ries w ere assessed  (S I .000  to  S 7 .0 0 0  a 
year, depend ing  on am ount o f  w orldw ide sa les). S ince 1978. A rthu r D. 
L ittle , Inc. annually  evalua tes the s igna to ries’ p rog ress, based  on q u estio n ­
naires w hich  since 1982 are verified in designated  parts by each firm ’s 
certified  ou ts ide  accoun tan ts. T he latest questionnaire  w as 55 pages: m any 
signatories m ust subm it separate  questionnaires for separate subsid iaries. 
T he orig inal lack o f  com p liance  ratings w as rep laced  first by three ca te g o ­
ries, then m ore; now  there arc 10. The annual evalua tions involve both 
quan tita tive  and qualita tive  points; the m axim um  possib le  is 60— I984’s top 
com plicr rece ived  52.

Each year, new  requ irem ents have been added . In 1983, for the first tim e 
a num ber o f  signato ries— 29 o f  the then-to tal 148— w ere dropped , partly  for 
failure to report (n ine never h ad ), partly  for failure to  pay the assessm en ts,

’•'Sullivan, Agents for Change: The Mobilization o f  Multinational Companies in South 
Africa, 15 Law. &  Pol. Int’l. Bus. 427, 42X-9 (19X3). This section rests on that source: on 
Communications Task Group of the Sullivan Signatory Companies. M a tin g  the Mandate for 
Change (19X4); on Eighth Report, supra n. 23; and on the testimony of Sullivan Principles 
Administrator Daniel Purnell in Associated Students o f  the Univ. o f  Oregon v. Oregon Invest­
ment Council. Lane County Circuit Court, Nov. 30, 1984.

’'•Sullivan, id. at 435.
In January 19X5, six South Africa' uploycr groups issued a statement challenging the 

Government's racial segregation poli j . The groups said that the private sector is committed 
to pushing for six major political and economic changes, including “meaningful political 
participation for Blacks." These employers, representing about 80% of the country's workers, 
include the Afrikaanse Handelsinstitut made up o f  Afrikaner business executives and relied on 
heavily by the governing National Party. Wall Street Journal. Employers Assail Racial Separa­
tion in South Africa, Jan. 9. 1985. p. 31.
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partly  fo r unsatisfac to ry  progress. N one o f  the 29 had been  in the top  tw o 
ca tegories in the p reced ing  tw o years.

In 1984, for the first tim e the signa to ries are ca lled  upon to  deal m ore 
d irec tly  w ith law s and custom s im ped ing  social and political ju s tice :

Increased Dimensions o f  Activities Outside the W orkplace
•  Use influence and support the unrestricted rights o f  Black businesses to locate in the 

urban areas o f  the nation.
•  Influence other companies in South Africa to follow the standards o f equal rights 

principles.
•  Support the freedom of mobility of Black workers to seek employment opportunities 

wherever they exist, and make possible provisions for adequate housing for families 
o f  employees within the proximity o f  workers' employment.

•  Support the ending of all aparlhcid laws.

In 1985, the N in th  R eport on com pliance  w ill d ecrease  attention  on  goals 
that have been accom plished  in o rd e r to  focus on new  ob jec tives , co n cen ­
trating  especia lly  on  areas o f  g rea test need , “ particu larly  those on w hich  the 
com pan ies can have  a considerab le  im pact in the stim ula tion  o f  social 
c h a n g e ."57

Sullivan writes:51*
Critics admonish that the Principles are not the solution to the South African contro­

versy. and I wholeheartedly agree. Many thrusts are needed if a solution is ever to 
come. I'he Principles are only one . . .  I plead for a halt to bank loans and new corporate 
investment, until political equality for blacks is realized. It must nevertheless lie argued 
that the Principles have had some influence favoring political change, and that they will 
continue to do so. Help a person gain economic rights and you will foster gains in his 
political rights. Equality at the workplace and massive education programs lor black 
and non-white workers ultimately will affect every aspect o f their lives, public and 
p r iv a te .. . .  Simply put. the evidence reveals that the Principles arc a conduit from the 
workplace through which the workers learn to address broader societal issues, includ­
ing political r ig h ts .. . .

The Principles are not an academic response designed to advance the views o f those 
who are proponents o f either investment o r divestment. To the contrary, the Principles 
are a pragmatic policy, based upon the most judicious engagement o f  available re­
sources, and arc intended to improve the quality o f  life, to help bring justice to 
unliberated people, and to help build a peaceful, free South Africa for everyone. The 
ultimate purpose o f the Principles is to contribute toward the elimination o f apartheid.
The enormous resources and influence o f  U .S. companies present a critical mass which 
can have a profound catalytic effect favoring fundamental change in South Africa. With 
the help o f Almighty God, I still believe attainment o f these goals is possible.

D. The m orality o f  divestment
Even if  the costs  and  risks are h ig h , and even if  there  is a lso  a lm ost no 

likelihood  o f  b lunderbuss d iv es tm en t’s accom plish ing  any th ing , still it is

57Eighlh Report, supra n. 23, at 4.
5*Supra n. 55, at 440-443.
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defended  on the g round  that it is the only  m oral position . It is ne ither the 
on ly  m oral one n o r even  m oral.

F irs t, there  is the deepest d ifficu lty  in p red ic ting  w hich route is m ore 
likely  to  b ring  the changes w e all seek— eith e r responsib le  p resence in 
South  A frica , specifically  includ ing  ed u ca ting , tra in ing  and p rom oting  
b lacks , o r the o th e r rou te , sim ple  w ithdraw al. V ery few  o f  us have the 
co m p eten ce  to  ju d g e  tha t, and even  persons w ith great know ledge o f  South  
A frica  and  o f  h is to ry  can  on ly  specu la te  m ore know ledgeably . R em em ber 
that w hen  H itler took pow er in  1933, the G erm an C om m unists rejo iced 
because  soon  the situa tion  w ould  com e apart and they  w ould take pow er. 
Soon they  w ere dead .

G iven  the d ifficu lty  o f  p red ic ting  w hich rou te  is m ore likely  to  produce 
construc tive  ch an g e , certa in ly  it is h igh e rro r and high arrogance  to label 
“ im m oral’’ responsible  invo lvem en t w ith  S ou th  A frica . In such uncerta in ty , 
ne ither rou te  tow ard  change  can  be ca lled  im m oral.

S eco n d , there is no ev idence  that d ives tm en t has had  any  im pact at all. 
C o n sid e r in con trast w hat the Su llivan  signato ries have already 
acco m p lish ed :54

1. End of all discrimination in all factories and on all company property, by 
all signatories.

2. Equal pay for equal work, by all signatories.
3. Minimum wages "well above the appropriate local minimum economic 

living level" paid by all but three signatories.
4. Instead of only hourly wages for blacks, all signatories have common 

m edical, pension and insurance plans.
5. Substantially higher pay increases for black employees than for white, 

every year from 1970 to 1983.
6. Blacks in signatories’ supervisory and management categories: 21.2% in 

1983, up from 16.7% in 1979 although down from prc-rcccssion 1981 *s 
figure o f  25.2% .

7. In 1983, 6,942 blacks in signatories' training programs, up from 1982's 
5,544. Another 14,585 in their j  ib advancement training, up from 
I979 's 4.221. Another 35,523 in scholarship and tuition refund pro­
grams. up front I979 's 5,077. And spent on education and training for 
black /lOM-employccs in 1983, 52,805,468 for 22,154 people, up front 
1982’s 52,194,146 for 21,841 people.

8. Total contributions by signatories to educational and training programs 
for blacks, $13,278,000 in 1983, up from |9 7 8 -9 ’s S2.740.000.

9. Total contributions outside the business to improve health care and 
living conditions, S4.098.600.

10. Total contributions— education/training, health/welfare, and black en­
trepreneurship, 522,418,000 in 1983, up from 53,632,000 in 1978.

11. "Adoption" by signatories o f 200 schools, up from 96 in 1980 although 
down in dollars.

12. Sim ilar European and Canadian codes adopted and three South African 
company codes. In 1979, 10 South African companies, led by Barlow

s‘'Sullivan signatories' results are drawn ftom sources in n. 55, supra.
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Rand (over 750,001) employees) and including another major conglom ­
erate. formed a consortium for similar action. A number o f  their member 
companies, all South African-owned, are recognizing "unregistered" 
labor unions as well as registered ones, an unprecedented step among 
such companies.

13. Efforts in Western Europe and Soulh Africa to enlist more companies in 
the codes.

G iven  such resu lts , it is even  m ore  certa in ly  w rong  to  call responsib le  
invo lvem en t im m oral, and even  m ore  p robable  that th is rou te  is the m ore 
m oral because  m ore e ffec tive  and  dem onstrab ly  life-enhancing .

T h ird , since  it is w rong  to d isc rim ina te  on  bases that igno re  m erit, ab­
solute divestm ent is im m oral. K ellogg was the first foreign— not ju s t U .S .—  
com pany  to  recogn ize  and bargain  w ith  a b lack  u n io n .W) Ford  w as the first 
fo reign  com pany  to  p rom ote  b lacks to  be shop  stew ards. C ontro l D ata  is a 
w ay -ou t-fron t leader in ed u ca tio n , includ ing  the m ost m odern  sk ills .61 
A no ther U .S . lirm  w as the first to bring  about desegregated  housing . S u lli­
van  signa to ries have ended  d isc rim ina tion  on  com pany  p roperty  and som e 
h ave go tten  descgra ted  housing  in to  use. (S om etim es im ag inative  m anage­
m ent is am azing . O ne factory  superv iso r, o rdered  to  end  segregated  d in ing  
ro o m s, to re  dow n the w all be tw een  them  but im m ediately  rep laced  it w ith  a 
com p le te  tre llis  and  plan ted  th ick  ivy covering  the tre llis . S oon  he th inned 
the ivy . soon  a fte r let it w ither, and soon a fte r that he rem oved  the tre llis .)

A rc  such  com pan ies  the sam e as B oeing , w h ich  w ill not sign  the Sullivan  
P rinc ip les , o r  B aker In te rna tiona l, w hich w as dropped  as a s ignato ry  and is 
on  record  that its on ly  ob liga tions are  to  its s tockho lders and cu sto m ers?  Is it 
m oral to  ignore the d iffe ren ce  betw een  those w ho care  and try , and those 
w ho  do  no t?  N ew  Je rsey ’s A ssem b ly  S p eak er A lan K archer d ism isses the

<,0Lane Kirkland declared "aiding South African unions the most effective means o f  promot­
ing equality." And the head of South A frica 's largest black labor federation, Phirosaw Camay, 
said the most effective way to pressure South Africa to end apartheid is a campaign of 
“selective divestm ent." He "noted that unions within his country arc divided on strategy, with 
some advocating total disinvestment, some opposing it, and others saying it should be aimed 
only al limis abusing workers." Both speakers addressed a strategy conference on labor in 
South Africa sponsored by AEL-CIO African-American Labor Center and the A. Philip 
Randolph Educational Fund. W ashington Post, LaborUrgcd to Pressure South Africa. Jan. 11, 
19<;5, p. A I5 .

6lControl D ata's Chairman William C. Norris sent most state pension investment officers in 
December 1983 his paper on "South Africa: A Case for Selective Investm ent," detailing 
Control D ata 's efforts. They also ran full-page ads in South Africa, e.g .:

"Elias Mudau should have been an engineer. He had talent. . . .  At the age o f  10, Elias 
designed a bicycle. Now he rides one.
"Elias represents a tragedy— not just for himself, but for South Africa. . . .
"Control Data is meeting the need for training and education with PLATO. This is a 
computer-based training system, developed by an international team o f educationalists, and 
used in more than 20 countries around the world. . .
"Call Ron Mukdgc . . .  o r write to Control Data HQ . . . Sandton . . . "
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d iffe ren ce , say ing  the S u llivan  P rincip les rem ind  him  o f  the sign o v e r the 
en try  to  N azi concen tra tion  cam ps: “ W ork W ill Set You F re e .” W ould  such 
a v iew er a lso  sec no d iffe ren ce  betw een  E ichm an and Ike, since both 
p res ided  o v e r k illing?

F ou rth , is it im m oral o r  only  hypocritica l to d ivest b u t. as a M ichigan 
un iversity  d id , then assure a d ives ted  com pany  (D ow  C hem ica l, a  M ichigan 
firm  w hich  raised the question  after being d ivested ) that its annual co n trib u ­
tions w ere  still en tire ly  w elcom e?

Is it m oral to  trea t Sou th  A frica as the on ly  serious p rob lem ? A nyone w ho 
has d iscussed  d ivestm en t know s the ritual a rgum ents about L ibya, U SSR , 
A m in ’s U ganda , E th iop ia , e tc . B u t, it is said . S ou th  A frica  is unique 
b ecause  it ensh rines rac ism  in law . R egre ttab ly , m any  coun tries  do . L iber­
ia , for ex am p le , a coun try  w ith  special ties to  the U .S .. a llow s on ly  b lacks to 
be c itiz en s , on ly  c itizen s to  ow n  land , e tc .

L ast, abso lu te  ,'iv estm en t is im m oral because  it certa in ly  risks, and 
alm ost ce rta in ly  in flic ts, in jury  on  peop le  w ho m ay depend  on a pension 
fu n d ’s d o in g  w ell, o r  w ho are studen ts re ly ing  significantly  on  an endow ­
m en t— peop le  w hose in terest is en sh rined  in trust ob liga tion . A dvocating  
the d iversion  o f  funds in trust fo r the advancem ent o f  education  o r  re tire­
m ent secu rity  is w rong . Inflic ting  financial loss on  the peop le  for w hose 
benefit the  funds w ere estab lished  in re liance  on fiduciary  faith fu lness is 
abuse  o f  trust.

W hat is righ t?  T he m ost carefu l exp lo ra tion  we hav e , by  the R ockefe ller 
C o m m iss io n , m ade three recom m endations: F irst, no new  investm en t. S ec­
o n d , m ajo r g iv ing  fo r social developm ent by com pan ies invo lved  in South  
A frica . T h ird , the Sullivan  P rincip les. T hat is, we m ust “keep  say ing  to  the 
co m p an ies , w e m ust do  m ore , m ore , m ore . . .  w e m ust m ove fas te r, faster, 
f a s t e r . . .  , ’’62 If  u ltim ate ly  d ia log  fails because  o f  co rpo ra te  d isregard  for 
th is te rrib le  p ro b lem , then d ives t. W e should  jo in  effo rts  like the one (led by 
P residen t B ok) that now  has 300  nonw hitc  S ou th  A fricans in U .S . u n iv ersi­
ties. W e should  jo in  e ffo rts  to  m ake sure ou r ow n G overnm en t is not 
passive .

A ll that is hard er w ork than b lunderbuss d ivestm en t. T he m oral prudent 
person  w ill m eet the cha llenge .

E. A postscrip t on the constitutionality o f  absolute divestment: Are state 
and local fu n d s  adopting it violating the Commerce Clause and exclu­
sively Federal responsibility fo r  fo re ign  affairs?

A C ongressional R esearch  S erv ice  analysis in January  I9 8 4 63 presents 
the constitu tional questions raised  by  abso lu te  d ivestm en t. I am  confident

6IRcv. Sullivan lo ihc signatories, Nov. 9. 1983.
6 ,Eig, Analysis o f W hether the D .C . South Africa Investment Act Violates the Commerce 

Clause and the Exclusive Federal Power to Conduct Foreign Relations (Am. Law D iv.. Jan. 
31. 1984).
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that a  sta tu te  like M assach u se tts’ w ould  be held invalid  if sub jec ted  to  a 
p roperly  fram ed law suit.

S tates can  regu la te  in tersta te  com m erce  to p rom ote  such  local in terests  as 
health  and sa fe ty , and som etim es even  local econom ic  in terests, so  long as 
no federal in terest stands in the w ay . T he question  is w hether the state 
sta tu te , on balance , p rom otes leg itim ate  local co n cc .n s  w ithou t in terfering  
(o r in terfe ring  unduly) w ith  national concerns. A bso lu te  d ivestm ent does 
not p rom ote  local econom ic  concerns , since it does not reflect concern  for 
the stab ility  o f  the investm ents: it sing les out one n a tio n 's  possib le  in stab il­
ity , ignores all o ther po ten tia lly  unstab le  nations and all o ther types o f  
investm ent risk , and ignores the ex ten t to  w hich a com pany  w ould  be 
affected  even  if  its South  A frican  investm ent w ere lost. Absoh:*e d iv es t­
m ent sta tu tes o r p rac tices arc no t as defensib le  as nond iscrim inatory  law s 
barring  sta te  agencies and  funds from  supporting  racial d iscrim ination , 
because  it p lies to  co rporate  invo lvem en t in a specified  nation  regard less 
o f  d is c r ir ..n a tio n  e lsew here  and regard less o f  the co rp o ra tio n ’s actual 
conduct.

W hen it is foreign com m erce  that a s ta te ’s action  affec ts, there is a g rea ter 
burden on the state in the balanc ing  betw een  local and national in terests.

A bso lu te  d ivestm en t sta tu tes o r  p rac tices are vu lnerab le  first because 
the ir pu rpose involves the affairs o f  ano ther nation and o u r foreign relations 
w ith that na tion  and w ith  o th er interested  nations. Purpose is a  recognized 
factor g iven  w eight in the b a lan c in g .M S econd , if  m any o r even several 
ju risd ic tio n s passed  such  s ta tu tes, there w ould  be a significant im pact on 
in terstate  com m erce  at least because  o f  secu rities transactions; and if  the 
d ivestm en t had its in tended  effec t even  on one co q jo ra tio n , c lea rly  there 
w ould  be an im pact on  foreign com m erce . T h ird , the d iversity  o f  ap ­
proaches to d ivestm en t (sec section  111. B. 2 . above) is inconsistent w ith  the 
national in terest in un iform  regulation  o f  com m erce . Fourth , the p ro lifera­
tion o f  ta rgets o f  d ivestm en t— S outh  A frica  o f  co u rse , but also  N am ibia 
(B oston  and the O regon  endow m en t), Z im baow e (the O regon endow m ent), 
Iran (C onnecticu t) and N orthern  Ireland (M assachusetts on m ilitary  in ­
vo lvem en t there and N ew  Y ork C ity ’s pending  ban against firm s d isc rim in ­
a ting  against C atho lics there)— is both  inconsisten t w ith national 
un ifo rm ity , and h igh ligh ts the ex ten t to  w hich these efforts reflect not local 
concerns but vary ing  v iew s o f  w hat o u r foreign p o d cy  should  be. F ifth  and 
last, various Federal sta tu tes— the 1976 A ct cu rb ing  arm s sales; action  that 
has been taken  under the 1979 E xport A d m in istra te :'. A ct; and special 
treatm ent o f  E xport-Im port B ank a id  fo r som e South  A frica-involved  trade 
and investm ent— indicate  Federal regu la tion  o f  the sub ject probably  p re­
em p ting  the field even  i f  no o ther factors w ere p resen t.

T he exclusive  Federal pow er to  conduct foreign relations has been held to

w Sec e .g ., Zsctirrnig  v. M iller. 389 U .S. 429. 437-8. 442 (1968).
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bar even  stale sta tu tes reflecting g rea te r local in terests and  less im pact on 
foreign nations (o r on  o u r re la tions w ith  them ) than abso lu te  d ives tm en t. 
T he lead ing  case . Zxcheruig  v. M iller  o f  1968,65 struck  dow n an O regon  
statu te requiring  its p robate  co u rts , befo re a llow ing  inheritance  by som eone 
ab road— essen tia lly , in R ussia and its sa te llites— to find that U .S . c itizen s  
w ould  be ab le  to inherit from  an esta te  in that leg a tee 's  coun try , and tha t that 
coun try  w ould  not confiscate  the inheritance  go ing  to  the legatee there . 
W hile  the C o u rt's  tes ts  raise the usual questions o f  ju s t w here lies the line , 
abso lu te  d ivestm en t fa lls o r  w rong side. T V  state interest in p robate  is 
trad itionally  recogn ized , b u  tits .ate in terest in changing  a foreign  n a tio n 's  
p rac tices is nil. T he  im pact on a fo reign  nation  if  an occasional ind iv idual 
there m ay be den ied  a le g a c y /’6 is tiny  o r less. T he im pact on  a  foreign  
nation  from  an effort to  sev e r A m erican  econom ic  involvem ent w ith  it is 
po ten tia lly  m assive. A nd the im pact on the Federal G o v ern m en t's  ab ility  to 
conduct foreign re la tions if  state governm en ts are  also  try ing to affect them  
is c lear. F u rther, the in terest in not a llow ing  a sta le  to  p rovoke re ta lia tion  
from  ab ro ad — e .g . ,  cu tting  o ff  o u r p la tinum , ch rom e, e tc .— is obv iously  a 
na tional interest that m ust be con tro lled  at the federal level.

N ote that abso lu te  d ivestm en t focuses on South  A frica itse lf, w hile C o n ­
n ec ticu t’s m ore p rudent course  focuses on the conduct o f  the p a rticu la r 
co rpo ra tions. H ere , then , in the constitu tional vu lnerab ility  o f  abso lu te  
d ives tm en t, is yet an o th e r ind ication  o f  its inferio rity  to  steps like 
C o n n ec ticu t's .

V . A W O R D  O N  F O U N D A T IO N S . C H U R C H E S  A N D  C H A R IT IE S .
A N D  E N D O W M E N T S

In the con tex t o f  d ivergen t investing , few  w ords need be added  about 
these funds.

Founda tions, w hose  total asse ts are about $47  b illion , are hard  to  g en era l­
ize abou t. M any have purposes sufficiently  defined that the label “d iv e r­
g en t” rem ains app licab le . S om e repose a b roader au thority  in th e ir trustees 
so that it is w rong  to  say  that the pursuit o f  any new  goals v ia  investing  
w ould  be  "d iv e rg en ce .” T o the ex ten t that a foundation  has a defined goal o r 
range o f  goals , e .g . .  p rom otion  o f  education  o r  the en v ironm en t, then the 
considera tions pertinen t to  d ivergen t investm ents by  pension  funds are 
essen tia lly  app licab le . T o  the ex ten t that a fo u n d a tio n ’s goals are m ore 
loose-kn it, the only  cau tion  concerns the effic iency  and effec tiveness o f  
pu rsu ing  non-financial goals by cho ice  o f  investm ents. Pax W o rld 's  m utual

w/Wrf.
wT hc Court in Zscliernig expressly noted how minor and incidental was the imp-.’t on 

foreign nations, but still held the statute invalid. And this was in the face o f an a '  rief 
from (he Department o f Justice defending the state statute.
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fund (above , section  II) is an exam ple o f  w ell-in ten tioned  investing  that 
advances one advisory  firm  m ore than anything e lse— i f  any th ing  else. 
M ore sign ifican tly , the Ford Foundation  built up substantial experience 
show ing  that the m ost effective route is investing  to m axim ize the funds 
availab le  to  pursue desired  goals , and then pursu ing  those goals by d irect 
support. N eed m ore be said'.’

C hurches and o th e r charitab le  o rgan izations are , for these pu rposes, 
substan tia lly  s im ila r to  foundations, w ith one  im portant d ifference. F ounda­
tio n s ' board  m em bersh ip  tends to  be  m ore stab le  than those o ther o rgan iza­
tio n s ' boards. T he m ore new  trustees , the m ore need to  re-educate about 
investing , prudent o r  o therw ise— and the m ore likelihood o f  year-in . year- 
out d iscussions o f  w hich non-financial goals to pursue and how  to pursue 
them . T hat in itse lf  seem s an argum ent fo r investing  for stric tly  financial 
goals and pursu ing  non-financial goals w ith the enhanced  m eans m ade 
availab le  by p rudent investing  (subject o f  course to  the non-in jurious over­
lay o f  considera tions like no alcoho l-tobacco  or no b latant law -breakers).

U niversity  endow m en ts , w ith about S30 b illion , are un ique. N one  has 
treated  this m atte r as fully as H arvard ’s President B o k /’7 An : .(formal and 
incom plete  sta tem en t o f  his position  is that “A university  should  in a  w ay 
com patib le  w ith its m ission try to  m ake a constructive  effort lo so lve the 
p rob lem s o f  the w orld" instead o f  re ly ing on  "negative  ineffective w ays like 
fiddling around  in s to c k ."68 U nder a program  Bok began and now  chairs , 
160 non-w hite  South  A fricans w ere in A m erican un iversities in 1983-84, up 
from  six in the y ear the program  began , 1979-80 (a sim ilar num ber is here in 
a com pan ion  program ). T hose  160 are here for four-year undergraduate  
deg rees, so m e  fo r m as te r’s degrees. T hey  are se lected  by a b i-racial co m ­
m ittee in South  A frica , headed by B ishop T utu .

A fu ller sta tem en t o f  B o k ’s v iew  that un iversities are d ifferen t in crucial 
w ays is to be found in his article reprin ted  in th is m onograph; sec especially  
pages 100-102.

VI. C O N C L U SIO N

Institu tional investo rs ' assets arc huge, w ith  pension funds m ak ing  the 
o thers seem  tiny . But these assets are no t, as G ary  T rudeau  put it, “ju s t 
sitting  th e re ."  Pension  liabilities d w arf the asse ts, and the protection  o f  
re tirem en t security— o r the en dow m en ts’ goal o f  advancing  education  and 
the fo unda tions’ varied  goals— arc all not on ly  socially  responsible bu t truly

M'Supra, n. 37
'’"Harvard Crimson, The Bok Alternative, p. F-5, Commencement Issue 1983.
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noble en deavo rs . H ow  w ell those ob jec tives are  m et depends in large 
m easure  on the investm ent perfo rm ance o f  th e ir  fu n d s .1,9

T he varied efforts to  d ivert these funds from  their c rucia lly  im portant 
g o a ls , w hether to p rom ote local investing  o r avoid  investing  ab road , o r  to  
prom ote  a  specia l c learly  desirab le  social goal like env ironm enta l im prove­
m ent o r  sm all business or low -incom e h o using , o r to  d iscou rage  c learly  
undersirab le  conduct like susta ined  and  substan tia l v io lation  o f  law  o r 
uncaring  and irresponsib le  involvem ent in South  A frica , com e from  a v ari­
ety  o f  m otivations. Som e advocates o f  d ivergen t investing  are  as w ell- 
in ten tioned  as people can  be, a lthough  alm ost none o f  those advocates even 
think about the goa ls  they m ay be in terfering  w ith , and even few er have the 
patience  to  con sid er the investm ent im plica tions o f  th e ir effo rt. O th e r ad v o ­
cates m ay o r  m ay not be so  w ell-in ten tioned , but know ingly  pu t their ow n 
g oa ls  ahead  o f  the social and legal trust ob liga tion  to  use o th e r p e o p le 's  
m oney  on ly  for the noble pu rposes for w hich  the fund w as c rea ted . Such 
struggle am ong  com peting  noble goals is natural in a p lu ra list society . Hut 
there are a lso  som e advocates w ho (sad  to  say) are usually  the m ost p o w er­
ful o f  the d ivergen t pressures on these  funds— particu larly  on public  p en ­
sion  funds— w ho use the facade o f  help ing housing  o r it. s ta te  developm ent 
to  enrich  their ow n firm s o r the ir pow er in po litics o r  in a un ion , and perhaps 
th e ir cam paign  co ffers as w ell.

C onfusion , let alone d ecep tion , about p recisely  w hat is really  being 
advocated  usually  can  be averted  only  by follow ing Sergean t F rid ay 's  
practice  o f  getting  the facts. If a particu lar d ivergen t investm ent o r po licy  
will not injure the fund and does not rcdec t m erely  the personal view  o f  the 
tru stees , then ob jec tion  to  go ing  forw ard is e ither foolish ly  narrow -m inded  
(as if decis ions m ust be exclusively  financial) o r else plain foolish . Hut that 
" il”  is a  crucial one . T oo  often  the only  investm ent aspect considered  is the 
likely retu rns, som etim es m easuring  them  re lative to  inappropria te  co m ­
parisons, m ore often  ignoring  the o th e r essen tia l aspects o f  returns: re la tive 
risk , rela tive liqu id ity , and im plem entation  costs.

W ithout the persistence to bring  ou t the facts and the patience for full 
analy sis, the legal and m oral ob liga tion  to abide by the trust pow er o v e r 
o th er peo p le ’s m oney and in terests w ill not be honored . H onoring  that

'■'’To improve the investment performance o f  such funds, which do not all do as w ell as they 
should and arc not as accountable as they should Ik , involves several problems that still need 
work. See, e .g .. my efforts (as task force chairm an, editor and part author) in Twentieth 
Century Fund, Abuse on Wall Street: Conllicts o f Interest in the Securities Markets (1080); and 
my Should Pension Funds be Used to Achieve “Social"G oals, 119 Trusts & (Estates 10(Sept.),
27 (Oct.) and 26 (Nov.) (1980); Why Mutual Funds are Top Performers (Client as Culprit). 
Pensions & Investment Age, July 20, 1981, at 13 and editorial at 10; Why Have Pension Funds 
Performed So Poorly? (unpublished talk. May 1982); Picking Investment Managers. Pensions 
& Investments. Apr. 24, 1978, at 61 and editorials at 8; Government Finance Officers A ss'n , 
Resources in Review: New Directions in Investment and Control o f Pension Funds. July 1984, 
p. 20 and id ., New Dala on Pension Funds, Sept. 1984, p. 22 (book reviews).
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o b liga tion  takes som e know ledge and som e w ork. W hen the challenge is 
increased  by hav ing  to fend o f f  soap-box sim plifiers, w ell-in ten tioned  o r 
no t, it a lso  takes savvy , du rab ility  and even  courage . G enera tions o f  ex p eri­
ence  o f  co u n tless  faithfu l and p rudent fiduciaries do ing  the ir best to m eet 
th e ir ob liga tions m ake c lea r that the challenge w ill be m et.
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A PPE N D IX

The Sullivan Principles

S ta tem en t o f  P rincip les 
o f  U .S . F in n s  w ith A ffiliates 

In the
R epublic  o f  Soulh  A frica

PR IN C IPL E  i: N on-Segregation o f  the races in all eating, com fort and work 
facilities
E ach signa to r o f  the S ta tem en t o f  P rincip les w ill proceed  im m edia te ly  to:

•  E lim inate  all vestiges o f  racial d iscrim ination .
•  R em ove all race designation  signs.
•  D esegregate  all ea tin g , com fort and  w ork fac ilities.

P R IN C IP L E  II: Equal and fa ir  em ploym ent practices fo r  all employees 
E ach signa to r o f  the S ta tem en t o f  P rincip les w ill p roceed  im m ediately  to:

•  Im plem ent equal and fa ir term s and cond itions o f  em p loym en t.
•  P rovide non-d iscrim inato ry  elig ib ility  for benefit p lans.
•  E stablish  an  appropria te  and com prehensive  procedure  fo r hand ling  

and reso lv ing  ind iv idual em ployee  com plain ts.
•  Support the elim ination  o f  all industrial racial d isc rim ina to ry  law s 

w hich im pede the im plem entation  o f  equal and  fa ir term s and co n d i­
tions o f  em p lo y m en t, such  as abo lition  o f  jo b  reserva tions, jo b  frag­
m en ta tion . and  app ren ticesh ip  restric tions for B lacks and  o th e r non­
w hites.

•  S upport the e lim in a tio n  o f  d isc rim ina tion  against the righ ts o f  B lacks 
to  form  ot be long  to  governm en t reg istered  and unreg istered  un ions 
and acknow ledge genera lly  the righ ts o f  B lacks to  form  their ow n 
unions o r  be rep resen ted  by trade  un ions w hich  a lready  ex ist.

•  Secure righ ts o f  B lack w orkers to  the freedom  o f  associa tion  and assure 
p ro tec tion  against v ic tim ization  w hile pursu ing  and a fter a tta in ing  
these righ ts.

•  Involve B lack w orkers o r their rep resen ta tives in the developm ent o f  
p rog ram s that address their educational and  o th er needs and those o f  
th e ir independen ts and the local com m unity .

P R IN C IP L E  III: Equal pay fo r  all em ployees doing equal or comparable 
work fo r  the sam e period  o f  time
E ach sig n a to r o f  the S ta tem en t o f  P rincip les w ill p roceed  im m ediately  to:

•  D esign and  im plem ent and w age and  salary  adm in istra tion  p lan  w hich 
is app lied  equally  to  all em p lo y ees, regard less o f  race , w ho  are p e r­
fo rm ing  equal o r  com parab le  w ork .
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•  E nsure an equ itab le  system  o f  jo b  c lassifica tions, including a rev iew  o f  
th e  d is tinction  be tw een  hourly  and salaried  c lassifica tions.

•  D eterm ine  the ex ten t upgrad ing  o f  personnel and /o r jo b s  in the upper 
echelons is needed , and acco rd ing ly  im plem ent p rogram s to accom ­
plish this ob jec tive  in rep resen ta tive  num bers, insuring the em p loy ­
m ent o f  B lacks and o ther ncn -w h ites  at all levels o f  com pany  
opera tions.

•  A ssign  equ itab le  w age and salary  ranges , the m in im um  o f  these to be 
w ell above the appropriate  local m in im um  econom ic  liv ing  level.

PR IN C IP L E  IV: Initiation o f  and development o f  training program s that 
will prepare, in substantial numbers, B lacks and  other non-wliiies fo r  
supervisory, adm inistrative clerical and technical jobs.
E ach signa to r o f  the S ta tem en t o f  P rincip les w ill p roceed  im m ediately  to:

•  D eterm ine em ployee  tra in ing  needs and capab ilities , and  identify  em ­
p loyees w ith  potential for fu rther advancem en t.

•  T ake advan tage  o f  ex is ting  o u ts ide  tra in ing  resources and ac tiv ities , 
such as exchange  p rog ram s, techn ical co lleges, and sim ilar institu tions 
o r  p rog ram s.

•  Support the deve lopm en t o f  ou ts ide  tra in ing  fac ilities, ind iv idually  o r 
co llec tive ly— includ ing  technical cen te rs , professional tra in ing  ex p o ­
su re , co rrespondence  and  ex tension  co u rses, as appropria te , fo r ex ten ­
sive tra in ing  ou treach .

•  Initia te  and expand  inside tra in ing  program s and facilities.

PR IN C IP L E  V: Increasing the num ber o f  Blacks and  other non-wliites in 
m anagem ent and  supervisor)' positions.
E ach signa to r o f  the S ta tem en t o f  P rincip les w ill p roceed im m edia te ly  to:

•  Iden tify , ac tive ly  recru it, train  and deve lop  a  sufficient and significant 
n um ber o f  B lacks and o ther non-w hites to assure  that as qu ick ly  as 
p oss ib le  there w ill be appropria te  represen ta tion  o f  B lacks and o ther 
non-w hites in the m anagem ent group  o f  each  com pany  at all levels o f  
opera tions.

•  E stablish  m anagem ent developm ent p rogram s fo r B lacks and o ther 
non -w h ites, as needed , and im prove ex is ting  program s and facilities 
fo r deve lop ing  m anagem ent sk ills  o f  B lacks and  o ther non-w hites.

•  Iden tify  and channel h igh  m anagem ent po ten tial B lacks and o th er non­
w hite  em ployees into m anagem ent developm ent p rogram s.

P R IN C IP L E  VI: Improving the quality o f  em ployees' lives outside the work 
environment in such areas as housing, transportation, schooling, recrea­
tion and health fac ilities
E ach  signa to r o f  the S ta tem en t o f  P rincip les w ill p roceed im m ediately  to:

•  E valuate  ex is ting  an d /o r develop  p rog ram s, as app rop ria te , to address
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the specific needs o f  B lack and o th e r non-w hite  em ployees in the a reas 
o f  housing , health  care , transporta tion  and  recrea tion .

•  E valuate  m ethods for u tiliz ing  ex is tin g , expanded  o r  new lv estab lished  
in-house m edical facilities o r  o th er m edical p rogram s to  im prove m ed i­
ca l care  for all non-w hites and  th e ir  dependen ts.

•  P artic ipate  in the developm ent o f  p rogram s that address the educational 
needs o f  em p loyees, their dep en d en ts , and the local com m unity . B oth 
ind iv idual and co llective p rogram s should  be considered , in addition  to  
technical education , includ ing  such  ac tiv ities as literacy  ed u ca tio n , 
business tra in ing , d irec t assistance  to  local schoo ls , con tribu tions and 
scho larsh ips.

•  Support changes in influx contro l law s to  p rov ide for the righ t o f  B lack 
m igran t w orkers to  norm al fam ily  life.

•  Increase  u tilization  o f  and assist in the developm ent o f  B lack and o th e r 
non-w hite  ow ned and opera ted  b usiness en terp rises includ ing  d is tribu ­
to rs , suppliers o f  goods and serv ices and m anufacturers.

Increased D im ensions o f  Activities Outside the Workplace

•  U se influence and support the un restric ted  righ ts o f  B lack businesses to  
locate  in the U rban areas o f  the nation .

•  Influence o ther com pan ies in South  A frica to  follow  the standards o f  
equal righ ts princip les.

•  Support the freedom  o f  m obility  o f  B lack w orkers to  seek em ploym ent 
opportun ities w herever they  ex is t, and  m ake possib le  p rov isions fo r 
adequate  housing for fam ilies o f  em p loyees w ith in  the prox im ity  o f  
w orkers em ploym ent.

•  S upport the recension  o f  all apartheid  law s.

W ith all the fo regoing  in m ind , it is the ob jec tive  o f  the com pan ies to  
invo lve and assist in the education  and tra in ing  o f  large and te lling  num bers 
o f  B lacks and o th er non-w hites as qu ick ly  as possib le . T he  u ltim ate  im pact 
o f  th is effort is in tended  to be o f  m assive p ropo rtion , reach ing  and  help ing  
m illions.

Periodic Reporting

T he S ignatory  C om pan ies o f  the S ta tem en t o f  P rincip les w ill p roceed  im ­
m ediately  to:

•  R eport progress on an annual basis to  R everend  Su llivan  th rough  the 
independent adm in is tra tive  unit he has estab lished .

•  H ave all areas specified by R everend  Sullivan aud ited  by a certified  
public  accounting  firm.

•  Inform  all em ployees o f  the c o m p a n y 's  annual period ic  report ra ting  
and  invite their input on w ays to im prove the rating .
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D IS IN V E S T M E N T — T H E  
C O N S T IT U T IO N A L  

Q U E S T IO N

by A lbert P. B laustein*

1. IN T R O D U C T IO N

In ju s tifiab le  ou trage against pa tterns o f  hum an rights v io lations th rough­
o u t the w orld , A m erican  sta tes , c ities , un iversities and both pub lic  and 
p rivate  funds arc now  engaged  in the p rocess o f  d is in v estm en t' from  firm s 
do ing  bu sin ess  in the o ffend ing  nations.

At y e a r’s end  1984, at least h a lf  o f  the states o f  the U nited  S tates (p lus the 
D istric t o f  C o lum bia) had in troduced  legislation  com pelling  South  A frican 
d is in v estm en t2— and such  law s had  been enacted  in C onnecticu t, M ary­
land , M assachuse tts , M ich igan  and N ebraska. In add ition , N ew  Y ork C ity , 
B oston , P h ilade lph ia  and possib ly  an o th e r dozen o r  so  m ajor m unicipalities 
had  passed  o rd inances to  that e ffec t— “w ith officia ls in C h icago , D etro it, 
L os A ngeles and Seattle  apparen tly  con tem pla ting  com parab le  m o v es ."3

N or is S ou th  A frica the only  ta rge t. D isinvestm ent law s and o rd inances 
have been enacted  w ith regard  to the Soviet U nion (M ich igan), Iran (C on­
nec ticu t), N orthern  Ireland (M assachuse tts ), N am ibia  (B oston  and O regon 
en d o w m en ts) and Z im babw e (O regon  endow m ent). Poland is a secondary  
target in p roposed  leg islation  in K ansas, and  M assachusetts is considering  
the add ition  o f  Sri L anka to its p roh ib itions.

W h e th e r d is investm en t w ill ach ieve its hum an rights ob jec tives— or, 
indeed , be coun te rp roduc tive— is d iscussed  e lsew here in this volum e. D itto

'In  this context, the word “disinvestment”  is used interchangeably with the terms “divest­
m ent” and "divestiture." Technically speaking, however, “ 'disinvestm ent' more correctly 
applies to the act of withdrawing money that has previously been invested (while) 'divestm ent' 
applies to the more active procedure of ridding oneself of something, including certain stocks 
in a portfolio." Chettle, The Law and Policy o f Divestment o f South African Stock. 15 Law 
and Policy in Int’l. Bus. 445 ( 19S3), n. I.

■’The April, 1984, Legislative Update o f  the American Legislative Exchange Council report­
ed on more than 66 South African disinvestment bills pending in 22 stales. Legislative action in 
26 states and the District o f Columbia is compiled in Appendix II of the New Jersey Public 
Hearings before the Assembly State Government, Civil Service. Elections. Pensions, and 
V eteran's Affairs Committee on Assembly Bills 1308 and 1309, held in Trenton, N .J .. 
September 24, 1984. (Stale Actions on Legislation Concerning Divestment o f  State Eunds in 
the Republic o f South Africa, pp. 72x-77x.)

■'Olson, Introduction  to this volume, p. vii and n. I.

“Chairman and President, Human Rights Advocates International: Professor o f  Law,
Rutgers University School of Law— Camden. The research contribution o f Rutgers law student 
Patricia E. Larkin is gratefully acknowledged.
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