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Section 1.

Section 2.

Sectional Outline CSHE 679
Alaska Products

This section amends AS 36.15.010 by requiring the use
of Alaska forest products for public construction
projects unless the Commissioner of Commerce and
Development certifies notice was given to manufacturers
to supply the products and none were able to supply the
forest products at a cost within 7 percent of the cost

for non-Alaska forest products.

AS 36.15.030 requires the use of Alaska products
including forest products, where practical, for state
public construction projects and state funded municipal

and school district public construction projects.

AS 36.15.040 allows the inclusion of language in con—
tract specifications granting a preference in bid eval —
uation if designated Alaska products are used. This

section 1is not applicable to forest products.

AS 36.15.050 allows the designation of specific Alaska
products for use in d specific public construction

project. The section is applicable to forest products.



AS 36.15.060 allows the reduction of bids for the pur—
poses of evaluation when designated Alaska products are
used. This section does not include forest products in

the preference scheme.

AS 36.15.070 requires a penalty be applied to contrac—
tors who designate the use of Alaska products in their
bids and fail to use them for reasons within their con—
trol. The amount of the penalty is the amount of the
preference given plus 1 percent. IT a person has this
penalty applied twice within a thiee year period, he 1is
deemed a non-responsive bidder. Contracting author—
ities will report these violations to the Department of
Commerce and Economic Development which shall maintain

a list of bidders deemed non-responsive.

AS 36.15.080 requires the Department of Commerce and
Economic Development to adopt regulations for

establishing the value added in Alaska for products.

Value added in the state of more than 25 percent and
less than 50 percent renders the product a Class |1

product, if value added is more than 50 percent but



less than 75 percent it is a Class Il product and 75

percent or more it is a Class 11l product.

The three classes of products receive the following

preferences 1inbid evaluation.

Class | 3 percent preference
Class 11 5 percent preference
Class 111 7 percent preference

AS 36.20.10 through 36.20.060 parallel the provisions
of the language proposed above as AS 36.20.030 through
AS 36.20.080. These statutes have application to all
state funded procurement except public construction

projects.

Section 3.
AS 36.20.010 1is amended to requirp a preference for the
use of Alaska products by state agencies as well as
municipalities and REAA"s funded in whole or part with

state money.

Section 4.

AS 36.20.020 parallels AS 36.15.030.



AS 36.20.030 parallels AS 36.15.040.

AS 36.20.040 parallels AS 36.15.050.

AS 36.20.050 parallels AS 36.15.060.

AS 36.20.050 parallels AS 36.15.070.

AS 36.15.060 parallels AS 36.15.080.

Section 5.
This section amends AS 36.95.010 by stating definitions
critical for the working of the bill. The terms
defined are "Alaska product,”™ "product,™ and "produced
or manufactured."

Section 6.

This section amends AS 37.05.230 to make the Alaska
products preference subject, to the Alaska bidder®s

preference.



Section 7.
This section amends 37.05.260 by relation of its
provisions to the Alaska products preference under

AS 36.15.020.

Section 8.

The effective date for this bill 1is January 1, 1987.
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Bradlev
4/16/86,

Original sponsor: Rules/Governor

IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE
CS FOR HOUSE BILL NO. 679 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the purchase of Alaska products;
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.15.010 1is amended to read:

Sec. 36.15.010. USE OF LOCAL FOREST PRODUCTS REQUIRED IN PROJ-—
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ECTS FINANCED BY PUBLIC MONEY. In a project involving public con—
struction described in AS 36.15.030 [FINANCED BY STATE MONEY] in which
the use of timber, Ilumber, and manufactured lumber products 1is requir—
ed, only timber, lumber, and manufactured lumber products originating
in this state from local foi asts mav [SHALL] be used unless the com—
missioner of commerce and economic development certifies that

(1) the manufacturers and suppliers that have notified the
commissioner of commerce and economic development of their willingness
to manufacture or supply Alaska forest products have been given rea-—
sonable notice of the forest product needs of the project; and

2 the manufacturers and suppliers who have notified the
commissioner of commerce and economic development of their willingness
to manufacture or supply Alaska forest products are unable to supply
the products to the project at a cost that is within seven percent of
the price offered by a manufacturer or supplier of non-Alaska forest
products [WHEREVER PRACTICABLE].
Sec. 2. AS 36.15 is amended by adding new sections to read:

Sec. 36.15.030. USE OF ALASKA PRODUCTS. () In a project

involving public construction as defined 1in AS 36.95.010 that 1is

1. CSHB 679(SA)
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financed in whole or 1in part with state money, Alaska products shall
be wused whenever practicable. As used in this section, a project
involving public construction that is financed with state monev means
a project constructed by an agency of the state, by a municipality of
the state under AS 14.1?.020 or 14.11.100, AS 29.89, or AS 35.15.080,
or by a regional educational attendance area under AS 14.11.020.

(b) The provisions of AS 36.15.04ff and 36.15.060 - 36.15.080
not apply to forest products required 1in projects 1involving public
construction. The use of Alaska  forest products in public
construction is required by AS 36.15.010 - 36.15.020.

Sec. 36.15.040. CONTRACT SPECIFICATIONS. Contract specifica—
tions for a project described in AS 36.15.030 must include a provision
that a bidder that designates in a bid the use of Alaska products
identified in the specifications to the bid will receive the prefer—
ence granted under AS 36.15.060 1in the evaluation of the bid if the
designated Alaska products meet the contract specifications.

Sec. 36.15.050. IDENTIFICATION OF ALASKA PRODUCTS. An agency of
the state, a municipality of the state, and a regional educational
attendance area may 1identif}" specific Alaska products for use 1in the
construction of a specific public construction project.

Sec. 36.15.060. GRANT OF PREFERENCE. (@) In the evaluation of
a bid, a bid that designates the use of Alaska products identified 1in
the contract specifications and designated as Class I, Class 11, or
Class 11l state products under AS 36.15.080(a) and (b) 1is decreased by
the percentage of the value of the designated Alaska product under
AS 36.15.080(a) and (b).

() After determining the preference under (a) of this
the contract shall be awarded to the bidder submitting the lowest

total bid unless a different bidder must be awarded the contract under

CSHB 679(SA) -2-
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AS 37.05.230(1).

(©) The contract amount of a contract awarded 1is the amount of
the bid offered by the bidder.

(d This section does not apply to a public construction project
that is financed in whole or in part with federal money or aid if the
preference 1is contrary to a federal law or regulation.

Sec. 36.15.070. PENALTY FOR FAILING TO USE DESIGNATED PRODUCTS,
(@ If a successful bidder who designates the use of an Alaska prod-
uct 1i1na bidfails to use the designated product for a reason within
the control of thesuccessful bidder, each payment under the contract
shall be reduced according to the following schedule:

(€@)) for a Class | designhated Alaska product - four percent;

(@) for a Class Il designated Alaska product - six percent;

(€)) for a Class 11l designated Alaska product - eight
percent.

(b) A person is not a responsible bidder if, iIn the preceding
three years, the person has twice designated the use of an Alaska
product in a bid for a public construction project and has each time
failed to use the designated Alaska product for reasons within the
control of the bidder.

(© An agency of the state, a municipality of the state, and a
regional educational attendance area using state money for a project
involving public construction shall report to the commissioner of
commerce and economic development each contractor penalized under (@)
of this section. The commissioner of commerce and economic develop-
ment shall maintain a list of contractors determined not to be respon-
sible bidders under (b) of this section.

Sec. 36.15.080. CLASSIFICATION OF ALASKA PRODUCTS. @ The
commissioner of commerce and economic development shall adopt

-3- CSHB 679(SA)
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regulations establishing the value added 1in the state for materials
and supplies produced or manufactured 1in the state that are used 1in a
construction project and shall publish a list of the products annual —
ly. A supplier may request inclusion of its product on the appropri—
ate list.
(b) Materials and supplies with value added in the state that
are
(1) more than 25 percent and less than 50 percent of the
manufacturer®s quoted price is a Class | product;
) 50 percent or more and less than 75 percent of the
manufacturer®s quoted price is a Class 1l product; and
(3) 75 percent or more of a manufacturer®s quoted price 1is
a Class 11l product.
(©) In a bid evaluation under AS 36.15.060,
(1) a Class 1 product 1is given a three percent preference;
(2) a Class Il product is given a five percent preference;
and
3) a Class 11l product 1is given a seven percent prefer—
ence.
Sec. 3. AS 36.20.010 1s amended to read:
Sec. 36.20.010. PREFERENCE FOR [OF PRODUCERS OR DEALERS IN]
ALASKA PRODUCTS. In making a purchase [PURCHASES] or awarding a
contract [CONTRACTS] for supplies, commodities”™ or materials for an
office or 1institution of this state that is financed 1in whole or 1in
part with state money, preference shall be given, whenever practica—
ble, to Alaska products [PRODUCERS AND DEALERS |IN THE STATE], price
and quality being equal. A purchase 1is made and a contract for sup—
plies, commodities, or materials 1is awarded under this section when—

ever the purchase or award 1is made by an agency of the state, a

CSHB 679(SA) “A-
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1 municipality of the state, or a regional educational attendance area.
2 * Sec. 4. AS 36.20 is amended by adding new sections to read:

3 Sec. 36.20.020. CONTRACT SPECIFICATIONS. Contract specifica-
4 tions for a purchase or a contract award described in AS 36.20.010
5 must include a provision that a bidder that designates iIn a bid the
6 use of Alaska products identified in the specifications to the bid
7 will receive the preference granted under AS 36.20.040 in the eval-
8 uation of the bid If the designated Alaska products meet the contract
9 specifications.

10 Sec. 36.20.030. IDENTIFICATION OF ALASKA PRODUCTS. An agency of
u the state, a municipality of the state, and a regional educational
12 attendance area may identify specific Alaska products for use iIn
13 making a purchase or awarding a contract under AS 36.20.010.

1 Sec. 36.20.040. GRANT OF PREFERENCE. (@ In the evaluation of
15 a bid, a bid that designates the use of Alaska products identified in
16 the contract specifications and designated as Class 1, Class 11, or
17 Class 111 state products under AS 36.20.060(a) and (b) is decreased by
18 the percentage of the value of the designated Alaska product under
19 AS 36.20.060(a) and (b).

2 (b) After determining the preference under (@) of this secti
2 the contract shall be awarded to the bidder submitting the lowest
2 total bid unless a different bidder must be awarded the contract under
3 AS 37.05.230( 1).

2 (©) The contract amount of a contract awarded is the amount of
5 the bid offered by the bidder.

26 (d This section does not apply to a purchase made or a contract

27 awarded that is financed in whole or in part with federal money or aid

28 if the preference is contrary to a federal law or regulation.
- Sec. 36.20.050. PENALTY FOR FAILING TO USE DESIGNATED PRODUCTS.

5- CSHB 679(SA)
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(@ If a successful bidder who designates the use of an Alaska prod-
uct in a bid failsto provide the designhated product for a reason
within the control of the successful bidder, each payment under the
contract shall be reduced according to the following schedule:
(1) for aClass | designated Alaska product - four percent;
(@ for aClass 11 designated Alaska product - six percent;
(€)) for a Class |11l designated Alaska p;oduct - eight
percent.

(b) A person is not a responsible bidder if, iIn the preceding
three years, the person has twice designated the use of an Alaska
product in contract awarded under AS 36.20.010 and has each time
failed to provide the designated Alaska product for reasons within the
control of the bidder.

(© An agency of the state, a municipality of the state, and a
regional educational attendance area using state money to make a
purchase or award a contract under AS 36.20.010 shall report to the
commissioner of commerce and economic development each contractor
penalized under (@) of this section. The commissioner of commerce and
economic development shall maintain a list of contractors determined
not to be responsible bidders under (b) of this section.

Sec. 36.20.060. CLASSIFICATION OF ALASKA PRODUCTS. @ The
commissioner of commerce and economic development shall adopt regu-
lations establishing the value added in the state for materials and
supplies produced or manufactured in the state that are used in making
purchases and awarding contracts under AS 36.20.010 and shall publish
a list of the products annually. A supplier may request inclusion of
its product on the appropriate list.

(b) Materials and supplies with value added iIn the state that

are

CSHB 679(SA) —6-
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(1) more than 25 percent and less than 50 percent of the
manufacturer®s quoted price is a Class | product;

(@ 50 percent or more and less than 75 percent of the
manufacturer®s quoted price is a Class Il product; and

(@) 75 percent or more of a manufacturer®s quoted price Iis
a Class 111 product.

(© In a bid evaluation under AS 36.20.040,

(1) a Class | product is given a three percent preference;

(@ a Class Il product is given a five percent preference;
and

(@ a Class 11l product is given a seven percent prefer-
ence.

* Sec. 5. AS 36.95.010 is amended by adding new paragraphs to read:

(@ “Alaska product”™ means a product produced or manufac-
tured in the state if the value added in the state is not less than 25
percent of the quoted price of the manufacturer;

(10) *product”™ means materials or supplies but does not
include gravel and asphalt;

(11) "produced or manufactured™ means processing, develop-
ing, or makingan item Into a new item with a distinct character and
usethrough the application withinthe state of materials, labor,
skill, or other services.

* Sec. 6. AS 37.05.230(1) is amended to read:

(1) a contract for construction and repairs, or a purchase
of and contract for supplies, materials, equipment, and contractual
services must be based on competitive bids; an award shall be made to
the lowest responsible bidder after advertising for bids, except that

A notwithstanding an Alaska product preference
determined under AS 36.15.060 or AS 36.20.040, a bid shall be
-7- CSHB 679(SA)
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awarded to an Alaska bidder if the bid price offered by a bidder
iIs not more than five per cent higher than the lowest bid price
offered by a nonresident bidder [BIDDER"S]; and
(B) competitive bids need not be required
(1) for contractual services where no competition
exists;

(1) for sales involving fair trade items;

(iii) when, in the judgment of the purchasing agent,
food, clothing, or medical supplies, or materials foruse in
laboratory andexperimental studies may bepurchased other-
wise to the best advantage of the state;

(iv) where rates are fixed by law or ordinance;

(v) for items traded in on like items; or

(vi) for professional services;

* Sec. 7. AS 37.05.260 is amended to read:

Sec. 37.05.260. PREFERENCE FOR ALASKA PRODUCTS. This chapter
does not modify, amend, or alter AS 36.15.010 and 36.15.020 regarding
preference for Alaska forest products, AS 36.15.060 regarding a pref-
erence for Alaska products, or AS 36.20.010 regarding preference to
producers or dealers in Alaska except as provided in AS 37.05.230(1).

* Sec. 8. This Act takes effect January 1, 1987.

CSHT 579(SA) 8
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HOUSE RESEARCH AGENCY
Pouch Y - State Capitol
Juneau, Alaska 99811

465-3991
MEMORANDUM January 30, 1980
TO Representative Vernon Hurlbert
FROM: Susan Brody, Issues Analyst
RE State Use of Interior Alaska Lumber

Research Request No. 25

INTRODUCTION

The use of lumber produced ir. Interior Alaska for local construction
projects might be substantially increased If a number of obstacles can

be overcome. Neither the Uniform Building Code nor State statutes and
regulations appear to present any major deterrents to use of locally
produced lumber in Interior Alaska. Instead, the problems tend to arise
from design practices and building construction specifications which are
not geared to the use of local lumber products. Other important obstacles
also exist, including lumber supply problems, undeveloped local markets,

and an absence of lumber drying facilities and more sophisticated processing
equipment.

The use of Interior Alaska lumber has been of iInterest to a variety of
people and agencies for many years. In 1969-70, a series of reports was
sponsored by the U. S. Forest Service and the Federal Field Committee
for Development Planning on the feasibility of utilizing timber products
from the upper Kuskokwim and middle Yukon Rivers for local construction
projects. More recently, the Kuskokwim Corporation, in cooperation with
the U. S. Forest Service, has initiated a land use management planning
process which includes an assessment of forest resources and market
potential.

White spruce iIs the commonest tree of Interior Alaska. It Is considered
the most important commercial tree in Canada, and its workability,
strength, weight, and insulating qualities make it a good wood for con-
struction projects. Locally produced white spruce house logs and rough
cut lumber have been used for some time for private housing construction
projects in Interior Alaska, but have seldom been used for any public
projects such as schools or public safety buildings. This memorandum
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describes the primary deterrents to use of this lumber for public projects
ad; identifies possible solutions to some of the problems. Our sources

of information include interviews with the U. S. Forest Service, the
Department of Transportation and Public Facilities, the Kuskokwim
Corporation, the Department of Housing and Urban Development, the Bureau
of Land Management, the Bureau of Indian Affairs, and Guinn Lumber Company
in Bethel. Previous reports bn the subject were also extremely helpful
because many of the problems that prevented use of the lumber in 1970 still
exist today.

I would be happy to meet with you and clarify any of the findings presented
in this memorandum.

CURRENT POLICIES AND PRACTICES IN ALASKA

The use of local forest products for public projects is clearly encourag-
ed by State statute.

Sec. 36.15.010. In a project financed by
state money in which the use of timber,
lurber, and manufactured lumber products
IS required, only timber, lumber, and
manufactured lumber products originat-

ing in this state from local forests shall
be used wherever practicable, (emphasis

added)

Sec. 36.15.020. A clause containing the
substance of Section 10 of this chapter
shall be inserted in all calls for bids
and in all contracts awarded.

Despite this policy, lumber produced in Interior Alaska has been used only
rarely for State funded construction projects.

The primary State agency overseeing construction projects in Interior
Alaska is the Department of Transportation and Public Facilities (DOTPF).
DOTPF 1is responsible for construction of schools, airports, roads,
detention facilities, and other structures. Almost all of the design
work for DOTPF is contracted out to private sector architects. Those
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architects design a structure which DOTPF then sends out for bid. The
construction contract is usually awarded to the lowest bidder, all
other factors being equal. All DOTPF contracts contain a clause re-
commending use of local lumber as required by State statute.

In some cases, State funds are passed through to municipalities or

REAAs, who then do their own contracting for projects. For exanple,

the Lower Kuskokwim School District is supervising the construction of

17 new schools in that area. The REAAs have somewhat greater flexibility
than DOTPF iIn their contracting procedures. AS 35.15.080 allows a local
school board to assume all of DOTPF"s responsibilities for planning,
design, and construction of an educational facility* At least one REAA
has even chosen to act as its own general contractor on some school
contruction projects.

The Alaska State Housing Authority (ASHA) is another State agency that has
actively sponsored construction projects in rural areas, primarily housing.
An ASHA housing project in Lower Kalskag in the 1960"s utilized some local
materials on an experimental basis, but extensive use was discouraged by
the general unavailability of the material. A study was undertaken in
1969 to ascertain the feasibility of using Kuskokwim River lumber for the
construction of ASHA subsidized housing units in Bethel, but it was found
that local supply problems and the requirements for dry, surfaced, and
graded lumber were major obstacles. (Kuskokwim Forest Resources Committee,
Feasibility of Utilizing Kuskokwim Forest Resources at the Bethel Housing
Project, 1969, attached)

ASHA is no longer active in the design ad- construction of rural housing.
Instead, they encourage and provide funds to various regional housing
authorities who then oversee their own projects. A large percentage of
the funds available for rural housing projects are from the federal
Department of Housing and Urban Development (HUD). At the request of a
regional housing authority, HUD recently funded a construction project
for 20 homes in Nenana which used locally produced logs. HUD official,
Jack Smodey, indicated that he considered the project an experimental
one. He still had some reservations about the insulation value of log
construction.

Other federal agencies also provide construction funds in Interior Alaska.
For example, the BIA oversees a variety of construction projects and has
utilized locally produced lumber on a limited basis iIn the past. The
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design, contracting, and construction management of many .federally-
funded construction projects are now being managed at the local lewvel.
For example, the Association of Village Council Presidents oversees
projects for health clinics, utility systems, and housing in the Bethel
region.

OBSTACLES TO USE OF LOCAL LUMBER PRODUCTS

The primary obstacles to use of locally produced lumber products include
agency design specifications, an undependable supply, and underdeveloped
local markets. Each of these obstacles is described below.

Design Specifications

The design and construction specifications for a structure influence
whether local materials can be used. Wood material specifications that
call for kiln-dried, standard graded and dressed lumber make it difficult
to utilize locally produced materials. In addition, the building design
may call for lumber lengths of over 20 feet that cannot be manufactured
by local sawmills.

Architects and engineers who currently design houses, schools, or other
public buildings for Interior Alaska seldom adjust their designs to
accommodate the use of white spruce lumber. The use of three-sided
house logs might be substituted for typical 2x4 framed walls. Spans
or dimensions could also be changed to allow for any difference in the
design stress of white spruce. For example, some of the structural
carrying members such as joists and rafters might require larger
dimensions to compensate for any lower stress rating of white spruce.

Before lumber can be used in a State.or federally funded construction
project, It must meet certain normal specifications such as dryness,
surfacing, strength, grading and proper manufacture.
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Dryness

Design drawings for all State buildings specify the
maximum moisture content allowed in the lumber to

be used iIn the structure. Less than 19 percent
moisture content is a typical requirement. To meet
this standard, lumber must be either kiln or air
dried. Sometimes the building design will speci-
fically call for kiln dried lumber. Neil Atkinson
of the General Design section of DOTPF estimates that
P9 percent of the lumber used in State, projects is
kiln dried. N

Air drying takes 3 months or more depending on the
thickness of the wood and the" desired moisture
content. It requires an area where the lurber, can be
properly stacked and covered. Kiln drying, on the
other hand, can™usually be accomplished In a matter
of hours or days, but requires a steady supply of
fuel and an initial investment for the structure. -~
Killn dried lumber is not necessarily better than

air dried lumber iIf they are both dried to the

same moisture content. Very little lumber drying

is currently practiced by sammill operators along
the Kuskokwim and Yukon Rivers. No kilns exist and
timber is usually sold green. As green (wet) lumber
tends to warp and shrink, Its use in buildings may
cause major problems.

Strength and Other Properties

Contractors and designers may not be fully aware
of the construction quality of white spruce.
According to the U. S. Forest Service (Kuskokwim
Corporation, Timber Resource Assessment, 1979,
attached), white spruce is excellent structural
wood for use iIn construction. It has an
exceptionally high strength to weight ratio.



C

Representative Vernon Hurlbert
January 30, 1980
Page No. 6

It holds nails well, does not tend to split,
planes and glues easily, and takes paint

well. Extremely resilient, it has excellent
dimensional stability, dries easily, and has
small tight knots. White spruce has strength
characteristics that make it suitable for posts,
poles, and piling in both utility and con
struction applications,. When used iIn contact
with the ground, preservative treatment is
necessary for maximum durability.

Locally produced white spruce lumber is not
grade marked. Grading is a measure of

lumber quality that takes into account defects
in the wood such as knots, splits, worminess,
etc. Grading Is generally done by a person
certified 7y the West Coast Ltirber Association
who personally inspects and rates the lumber
as it comes off the machine. The federal
Department of Housing ai'l Urban Development
requires that grade aw'at > lumber be used iIn
all HID fin.need houi\yrojects. Construction
grade or better is required for all horizontal
members such as joists. Lower grade lumber
(standard or utility) is al.owed for the
vertical members of a building. The Uniform
Building Code, Section 2505, also requires that
lumber be identified by a grade mark or a
certificate of iInspection issued by an approved

agency -
3.  Surfacing

Sawmills- on the Yukon and Kuskokwim Rivers
produce only rough-sawn lumber or house logs.
Much of the current demand, however, is for
dressed (surfaced) lumber. A planing machine,
which is required to produce surfaced lumber,

IS a major investment that most sawmill operators
are not able to afford given their current pro
duction levels.
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Deptendabi lity of Supply

Most construction in rural Alaska is performed by private contractors
and their willingness to use local lumber is directly affected by the
dependability of supply. A contractor must be assured that sufficient
amounts of good quality lumber are readily available; especially for
large projects where significant delays can drastically increase project
cost. -

In 1969, interviews were held with Mel Braud, of Braud, Inc. the local
contractor for a major housing project of over 200 houses in the City of
Bethel, to determine the feasibility of using lumber produced along the
Kuskokwim River for all or part of his construction needs. At that

time, Mr. Braud Indicated that he would require a very positive guarantee
of delivery of the locally produced lurber. He also preferred to have
the local suppliers bonded so that the cost of bringing the lumber in
from another area would be covered if the local sawmmills were unable to
satisfactorily fill the orders.

Dependability of supply is affected by any river transportation problems.
River transportation is the only economical method that a forest products
industry along the Kuskokwim or Yukon Rivers can use to bring in supplies
such as fuel and machinery, and to ship finished products to market.

The two primary river transportation problems are the availability of
adequate barge service and the short ice-free season during which commercial
barges can operate. The Kuskokwim River is only open 5 to 6 months a
year, and during several of these months the river is often too low to
travel. In addition, only one major barge company, United Transport, is
currently operating on the river. Under, current conditions It might be
difficult to bring a large volume of lumber up or down the river within
a guaranteed time frame.

Local Markets

Perhaps the best potential use for white spruce logs and lumber is
schools and housing projects. However, without a detailed survey of
anticipated building needs, it is difficult to predict the amount of
lumber that might be required for this type of construction.
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One of the primary marketing problems may be a lack of adequate information
about the characteristics and dependability of white spruce as a building
material. Another marketing problem is the difficulty of meeting con-
sumer specifications for graded and surfaced lumber without Ffirst investing
in additional equipment and processing techniques. To justify the cost

of this new equipment, the sawmill operators would need to have some
assurance of a steady market.

In addition, before large amounts of processed lumber can be produced
and marketed from the Yukon and Kuskokwim River areas, certain land
status Issues will need to be resolved. The Bureau of Land Management
is iIn the process of conveying laud to the Native corporations.

Land in the Aniak to Stony River area is scheduled to be conveyed iIn
1981. In the McGrath area, conveyance decisions have already been made,
but these are currently being appealed in court. It will be up to the
various regional and vill.age corporations to pursue timber harvest and
processing options once the land conveyances are finalized. These
corporations will probably find it desirable to undertake studies to
determine what kinds of markets exist for white spruce and other species.

ALTERNATIVES FOR STATE ACTION

There are a number of possible actions that the State might consider to
overcome the obstacles that exist to use of Interior lumber. Some of
the suggestions enumerated here are based oh recommendations made by the
Kuskokwim Forest Resource Committee.in an earlier report. (Feasibility
of Utilizing Kuskokwim Forest Resources, Second Report, 1970, attached).

State Use of Interior Lumber

Although AS 36.15.010 requires use of local lumber products in State
funded construction projects whenever feasible, the State might consider
additional ways to carry out the intent of this statutory provision.

For example, when the Department of Transportation and Public Facilities
hires an architectural firm, it might specifically request that the
structure be designed to accommodate the use of white spruce logs or
processed lumber, and that a minimum moisture content for the wood be
specified rather than requiring kiln dried lumber.

Another possibility is to give some preference in the awarding of bid™
to contractors who offer to use local lumber products. This would require
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a change iIn the statutory provisions which require the award of con-

tracts to the lowest bidder (AS 35.15.050). It is important to note,
however, that AS 35.15.020 allows the Department of Transportation and
Public Facilities to provide the materials and supplies for a project if

it so chooses. This might allow the Department to acquire locally

produced lumber for a construction project and provide it to the contractor.

IT the State or a contractor to the State chooses to utilize local
forest products for a major local project, early ordering of materials
will be essential. The sawmmill operators must have sufficient lead time
to gear up to supply the volume and specifications required.

Market Information

A study to determine the local market demand for lumber was sponsored in
1970 by the Federal Field Committee for Development Planning and the U.
S. Forest Service. Data was collected from agencies, village councils,
store owners and sawmill operators for the areas from Medfra to Bethel
on the Kuskokwim River and from Kaltag to Ruby on the Yukon River. The
study collected information on the volume, specifications and prices of
timber products being purchased in the areas, the status of samil.".s
along the Kuskokwim and Yukon, the modes and costs of transporting logs
and other timber products from sawmill sites to primary local marke.-r*
and the future plans of federal and State agencies for local timber
utilization (Koweluk, Local Market Demand for Timber Products in the
Middle Yukon and Upper Kustcokwim Rivers, 1970, copy attached)..

An update of this study might be a useful first step in developing local
markets. Especially important would be a realistic assessment of the
quantity of lumber that may be required by State or municipal construction
projects in the next five to ten years. For example, the Bethel region
is growing rapidly and there is likely to be a continuing strong demand
for school and housing construction. OF the total quantity of lumber
required, an estimate of the percentage that might be supplied by local
sawmills should be prepared, based on several different assumptions

ab ut the processing equipment and transportation options available to
the producers. In conjunction with a study such as this, better iIn-
formation about the construction properties of the wood, its availability
and cost, could be made available to potential consumers. As regional
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housing authorities and REAAs are becoming more involved in the design
and construction management of State and federally funded projects, they
represent an important potential consumer of locally produced lumber.

Jan Fredericks, General Manager of the Kuskokwim Corporation, has indicated
a .strong interest in marketing research and emphasized the willingness

of the corporation to cooperate iIn any studies of this kind. The State
Department of Commerce and Economic Development might be a good agency

to undertake such a research project.

River Transportation

A dependable and continuous river barging service is necessary to supply
a forest industry and to carry its products to market. More barge
equipment than currently exists may be required, such as a small shallow
draft, self-powered barge for lumber only. The timber owners themselves
might be able to acquire a barge for this purpose iIf markets were strong
enough to justify the initial capital cost and operating expenses.

In 1970, the Kuskokwim Forest Resource Committee (KFRC) made the follow-
ing recommendation regarding barge service:

The present barge operators have already voiced
opposition to any subsidized competing barge
service. The KFRC certainly.feels that the
existing private barge companies should first
have the opportunity to show that they can
develoi the barging service needed. If they
do not do this within a reasonable time, then
some other, possibly subsidized, transport
should be considered.

s

It is unclear what the State’s role might be iIn ensuring more dependable
barge service for the sawmill operators, although some kind of State
grant or loan might be possible.

Facilities and Equipment

IT sammill operators are to produce lumber that is surfaced, graded and
dried, they will require additional equipment, facilities and personnel
including a planing machine, an air-drying yard, and a certified lumber
grader. This kind of investment is likely to be beyond the means of the
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existing sawmill operators. Both State and federal loans might help
to ease the financial burden of equipment acquisition. Another
possibility is to dry lumber at a yard shared by a number of sawmill
operators. For example, an air drying facility and retail lumber
yard might be established in Bethel if steady markets could be
developed in that area.

SB/bf
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HOUSE RESEARCH AGENCY
Pouch Y - State Capitol
Juneau, Alaska 99811

465-3991
MEMORANDUM January 31, 1980
TO: Representative Vernon Hurlbert
FROM: Susan Brody, Issues Analyst
RE: State Use of Interior Lumber

Research Request No. 25

I just received this memorandum from Ed Thompson of the State
Department of Transportation and Public Facilities. It con-
tains some additional useful information on the potential for
State use of Alaska spruce wood products. Please call me if you
have any questions.

SB/bf
Rncl
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May 5, 1983
MEMORANDUM

TO: Representative Barbara Lacher
Attention: Sarah Robinson

FROM:  David Teal
Research Staff

RE.  Alaska Bidders' Preference
Research Request 83-130

You asked for information on the blddlng process used by the Alaska
Power Authority (APA) for the Anchorage-Fairbanks electrical intertie.
Sarah Robinson, of your staff, called “to modify the request after the
Alaska Superior Court ruled that a bid submifted by a joint venture
was not entitled to Alaskals.five Percent resident. bidders preference
unless all the parties to the joint venture individually qualify for
preferential treatment. Sarah limited the scope of the Tesearch to an
exploration of the potential effects _of legislation designed to put
the Superior Court decision into law. This mémorandum discusses several
points related to the bidders preference statute.t

Clarity of the Law

Current statutory language concerning eligibility for the resident
bidders preference is clear except in the case of joint ventures. The
APA has ‘interpreted the Ianguaqe in a way that grants the preference
to joint ventures as long as at least one of the "partners is eligible
for the preference. As you know, the Superior Court ruled on April |
that this interpretation” was incorrect and the Alaska Supreme Court
reversed the decision of the Superior Court on April 29. Given the
latest legal ruling, your interest in implementing the ruling of the
tShu_per_lotr tourt can” be accomplished only by revising the law to clarify
IS intent.

Ithe relevant language is found in AS 37.05.230.
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Practical Application of the Law

Executive-branch contracts for professional services and for Rrocu,re_m,ent
of materials go through the DePartment of Administration. The Division
of General Services and Supply handles the bidding process for all
contracts which go to bid. ~Vince Isturis, from that Division, said
that joint ventures are rare and that Alaska firms are very competitive
even without the five percent preference, He supplied "the attached
statistical report which shows that the bidders preference altered the
outcome of the bidding process in only 2.97 percent of the bid awards

in FY 1982.

Contracts for construction of most State facilities are handled by the
Department of Transportation and Public Facilities (DOT/PF). Accordin
to AS 37.05.230(7), the bidders preference rules do not apply to DOT/P
contracts which are estimated to exceed $5,000. Assistant AttorneY
General Don McClintock ascribes the exemption to 1) use of federa
funds In many projects and 2) former Governor Keith® Miller's opinion
that local construction firms already enjoy a natural competitive
advantage because of their closer proximity to the job.

| spoke with representatives of the Umversﬂx of Alaska, the Legisla-
ture, the Court system and the Alaska Power Authority to determine if
other state-level ‘public_entities apply the resident bidders preference.
The University and tne APA apply the bidders preference to all contracts,
and the court system applies the preference to procurement contracts.

Accordln% to Gerald Dubie, manager of materiel operations for the court
system, the Judicial branch has used standard forms obtained from
DOT/PF for Court system construction contracts. As mentioned above,
DOT/PF is exempt from the bidders Breference, on major construction
contracts. The result of using DOT/PF forms is that language related
to bidders preference has heen omitted from bid requests issued by the
Court system.

Myrt Charney, Executive Director of the Legislative Affairs Agency,
said that the agency does not necessarily “accept the low bid and
that no preference is given to Alaska firms, He added that most, if
not all, construction projects have been awarded to Alaska firms despite
the lack of bidders preference.

Supreme Court Interpretation of the Law
The Supreme Court's interpretation of the bidders preference statute is

[
the broadest possible reading of the law, Paﬁe 11 of the Court's ruling
points out that the only means by which the legislative purpose of
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glyln% a /_{)reference_to an Alaska business can be fullfilled when an
eligible Alaska business enters a joint venture with an_ineligible
firm is to grant the preference to the joint venture. The SuBreme
Court did not rule on whether or not granting preference to Alaska busi-
nesses Is a constitutional purpose or whether or not the statute is
reasonably related to that purpose. Howe/er, Justice Rabinowitz and
Chief Justice Burke joined In a concurrln? opinion which stated that
the bidders preference is clearly unconstitutional as written.

Constitutional Challenge

The constitutional challenge to the bidders preference legislation is
serious. The obvious intedt of the legislation is to provide favorable
treatment on the basis of residency, under Alaska's constitution, that
Burpose may not be legitimate. According to Assistant Attorney General
on McClintock, a constitutional challenge has heen set up and awaits
only a firm willing to litigate.

Ways to Reduce Vunerability to Legal Challenge

Assistant Attorney General Don McCliritock su?gested several means of
redycing the probability that the bidders preference statute would be
challenged in_ court. "He said that the sentiment expressed in the
concurring opmlon which accompanied the recent Supreme Court rulln%
might be “softened somewhat if a preamble which specified intende
results were inserted into statute. Mr. McClintock said that favorable
treatment based on place of residence is not a legitimate purpose of
legislation, but goals such as |mPact an employment, standard of J|V|n%,
or the general health of the state economy are consistent with the
i:urrent statutory language and may be less” vulnerable to legal chal-
enge.

Mr. McClintock added that demonstrating a need for the bidders prefer-
ence and  providing evidence that the legislation accomplishes its
Intent mlght also “reduce the probability ‘of legal challengge and ma
increase the probability that the bidders preference statute coul
withstand a legal challenge. Ms. Astrid de Parry, legal counsel for
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the University of Alaska, suggested that laws or regulations which
define actions necessary to establish a “place of business" in Alaska
might also help avoid légal challenges.2

Actions that may Increase Vulnerability to Legal Challenge

Dave Eherle, project manager for the APA, and Assistant Attorney General
Don McClintock concur that increasing the bidders preference to 15
percent will intensify an alreadfy controversial situation. A 15 percent
Preference might so Severely offset profit margins that firms would be
orced to set up "shell" offices in Alaska if they expect to win contract
awards. Legal disputes over the "place of business" requirement could
be expected, and the larger preference could also increase the proba-
bility of a challenfge on constitutional ?rounds due to the increased
chan((:je that the preference statute would affect the outcome of contract
awards.

Mr. Eberle also noted that larger contracts might also increase the
Ie%al vulnerability of the bidders preference statute. Larger contracts
not only increase the chances that firms will respond as joint ventures,
they alSo increase the probability that a contract award would be worth
the  expense of a legal challenge. The APA is particularly concerned
about contract size because they anticipate putting several multi-
million dollar contracts to bid 1n the next decade.

Revising the [aw to comply with the more restrictive interpretation of
the Superior Court might also increase the vulnerability of the bidders
preference to a challenge on constitutional grounds. Don McClintock
oints out, more restrictive language would increase the chances that
he preference would influence the outcome of contract awards. Justices
Rabinowitz and Burke of the Supreme Court have warned that even the
ilberal interpretation by that court is open to constitutional chal-
enge.

2The University of Alaska is currently involved in a dispute over
eligibility for the five percent bidders preference. The apparent low
bidder on a construction project did not meet the "normal" requirements
for establishing a place of "business in Alaska yet claimed to be eli-
gible for the Dbidders preference. | can providé more details on_this
subject if you wish, but you may wish to speak directly with Astrid de
Parry. Her phone number is 474-7259.
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Cost of the Bidders Preference Statute

It may appear that the cost to the State of the bidders preference is
directly related to the amount of the hidders preference. That is, it
may seem that a five percent bidders preference costs the State five
percent on all contracts and that increasing the preference to 15 per-
cent would triple the cost of preference legislation. The intertie con-
tracts awarded by the APA can De used to demonstrate two points: 1) not
all contracts are affected by the bidders preference and 2) even those
contracts which are affected "by the bidders preference do not cost the
State the full five percent which is allowed by law.

There have been 9 procurement contracts awarded for the intertie pro-
ject. For 6 of the contracts, Alaska firms submitted the low bid so
that no bidders preference was involved. One contract went to an
out-of-state firm even after application of the bidders preference,
and the two remaining contracts were awarded to Alaska firms that beat
the manufacturers' bids by virtue of the 5 percent preference. In
these cases, the State recCeived the identical product but paid a fee
to Alaska firms which then obtained the products from the manufacturer.

In makln% a contract award for a conductor, the APA paid an additional
$60,000 because the low bidder did not qualify for Alaska's five percent
bidders preference. According to Joe Perkins, of the APA the contract
award for the conductor was $4.56 million. The $60,000 “premium" paid
to the Alaska supplier representsless than .5 percent of the value of
the contract. A full 5 percentwould have cost the State $225,000.

Through April of 1983, the totalvalue of procurement contract awards
for the intertie was $19,461,808. The portion of these awards at-
tributable to the bidders preference Is §76,208, or .4 percent of the
total contract awards. The T;iee rogect shows similar results; procure-
ment contract awards total $10,282,600, of which $40,271 (.4 percent)
is attributable to the bidders preference. Bidders preference did not

affect any construction awards for either project.

The attached statistical report of the Division of General Services and
Supplies shows similar results. As mentioned earlier in this memoran-
dum, the statistical report shows that the bidders preference affected
the outcome of contract awards in less than three percent of contracts
awarded in FY 1982. The amount attributable to bidders preference was
j$22&5%,98%r 5 percent of the $4.88 million value of contracts awarded
In .
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Potential Impact of the Bidders Preference

You asked what questions might be raised in analyzing a revision of
the preference legislation so that it would comPIy with the Superior
Court's interpretation of eX|st|nP statutes. Although the following
questions haven't been fully expfored, you may wish “to consider them
in your deliberation of this issue.

Would a more restrictive interpretation than that of the Supreme
Court encourage the growth of small Alaska firms or would it eliminate
them from the bidding process because .of their inability to handle
large contracts? Do joint ventures with Iarﬂer out-of-state firms
Prowde an opportunity” for growth of the smaller Alaska firms or do
hey Slmp% give the” larger firms a cost advantage in the bidding
process? Would out-of-state firms cut profit mar?ms in order to
obtain work in Alaska and to establish bidders preference on future
contracts? Would out-of-state firms establish ~"shell" offices in
Alaska in order to qualify for the bidders preference? What is the
best definition of an Alaska firm? Do the benefits of preference
legislation outwelgh the costs? Are t'are better ways of accomplishing
the desired result?

The questions are esPemaIIy relevant because of the large-scale pro-
jects planned for Alaska and the simultaneous world-wide recession.
Alaska has become an attractive market for both manufacturers and
construction companies. The APA pointed out that Kanematso-Gosho and
other Japanese and Korean trading companies will qualify for the Alaska
bidders preference on future contracts. Theyforesee the day that
Alcoa or some other American company which does not qualify for the
Alaska bidders fpref,erence (but otherwise has the low bid) will lose a
contract to a foreign company which qualifies for the ‘preference by
virtue of an agent acting in its behalf.

Additional Information

The attached article. from the Colorado Law Review discusses preference
laws enacted by various states"! ,Althou,%;h the tone of the article is
negative, | bélieve the information will be useful to you. . | have
also attached portions of Ietqal briefs  for preference” legislation
which has been upheld by State Courts in Wyoming and Arizona. The
Washington statutes have "also been uPheld by "Staté Courts, but | was
unable "to obtain a copy of the brief for attachment to this memorandum.

| was also unable to find any reference to the U.S. Supreme Court and
its treatment of bidders préference legislation in New Mexico. The
Department of Law performed a thorough search of decisions and is fairly
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certain that the U.S. Supreme Court has not ruled on any state bidders
preference legislation. ~Don McClintock also pointed ‘out that court
decisions on other states' statutes do not have a direct impact on
Alaska's ruling because Alaska has a relatively stringent equal protec-
tltort1 clause and because the statutory language varies from state to
state.

| hope you find this information useful. If you have additional
questions or would like additional material, please contact the agency.

DT
Attachments



MEMORANDUM State of Alaska

T0: George El gee date:  August 5, 1982
Director _
Division of General Services & Supply FILE NO:
Department of Administration

— THRU:  Bob Link SUBJECT.
Robert L. Schofield FY 82 Purchasing
Purchasing and Facility Manager Action
Division of General Seérvices & Supply
Department of Administration

TELEPHONE NO:  465-2250

The following is a statistical report of business transacted by
your Purchasing Section in Juneau and Anchoran]:]e. It is' more
comprehensive and covers fiscal year 1982, July 1, 1981 to June 30,

198
PURCHASE REQUISITIONS RECEIVED DURING FY 82
TOTAL P.R.'s  TOTAL LINE ITEMS

01  Governor h8 96
02 Administration 185 486
03 Law 46 14
04  Revenue 25 b6
05  Education , _ 102 1,835
06 Health and Social Services 548 10,569
07  Labor , 95 151
08  Commerce and Economic

_Development 53 92
09  Military Affairs 35 46
10 Natural” Resources 187 459
11 Fish and Game 351 1,197
12 Public Safet){ _ 177 387
18  Environmental Conservation 59 137
21 Community and Regional Affairs 21 38
25 DOT/PF 447 1,004
30 . Ombudsman , 0
31 Legislative Council 1 1
33 Legislative Audit 1 |
41 Alaska Court System o 15 15

TOTALS - 2,412 16,644

As a result of the above, the following bids (formal and informal)
and negotiation were accomplished.
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BIDS PUBLISHED FY 82

FORMAL INFORMAL NEG

JULY 22 1 21
AUGUST 22 0 50
SEPTEMBER 26 0 54
OCTOBER 26 0 63
NOVEMBER 35 16 31
DECEMBER 34 13 19
JANUARY 39 0 30
FEBRUARY 21 0 24
MARCH 38 0 15
APRIL 35 0" 1 12
MAY 29 0 35
JUNE 33 0 66
TOTALS - 366 30 546

TOTAL ANCHORAGE AND JUNEAU - 942

Subsequent to the above, purchase orders were issued as follows:

(1) Total number of.PURCHASE ORDERS issued to .IN-STATE vendors -
TOTAL - 1002

(2) Total DOLLAR VALUE of PURCHASE ORDERS issued to .IN-STATE vendors -
TOTAL - § 24,372,083.25

(3) Total number of PURCHASE ORDERS issued to OUT-OF-STATE vendors -
TOTAL - 406

(4) Total DOLLAR VALUE of PURCHASE ORDERS issued to OUT-OF-STATE vendors -
TOTAL - $ 9,993,085.68

(5) Total COSTof AWARDS made as a direct result of 28IDDERS PREFERENCE LA
TOTAL - $§ 22,753.79

This amount is _the result of 28 separate awardsof which4 awards were
responsible for $ 17,946.35.  Balance of § 4,807.44 resulted from the
remalnln% 24 awards, 24 of which were for less then S 1,000, The awards base
on the 55 bid preference generated $§ 4,789,672.91 in in-state business.

The 5% preference made the difference in only 2.97% of the hid awara,
FY 82, again emphasizing the highly competetive nature of the Alaskan vendor.
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PURCHASE ORDERS ISSUED TO MAJOR STATE METROPOLITAN AREAS - FY 82

Anchorage 782 PO's =  §$18,569,441.81
Fairbanks 32 P0s = § 317,594.53
uuneauy - 127 PO's = $ 4,732,420.1S
SUB-TOTAL I— 941 PQ's $23,619,456.53"
Other' Areas - 61 PO's = $ 752,626.72 '
TOTAL - 1,002 PO's $24,372,083.25

The Purchasing Section issyed the following term contract awards,
many of which have estimated values.

CONTRACT AWARDS ISSUED DURING FY 82
NO. OF CONTRACT AWARDS DOLLAR VALUE

TOTAL - 658 TOTAL - $ 65,241,064.46
Of 658 contract awards 485 were issued to Alaskan firms for a

total dollar volume of $ 47,936,690.70.
As an overvi e , $ 9441190058 or 7% of the $125,098,474.00
spent during FY 82 was spent with Alas kan vendors.

JMge
5108G5-05/GSS1



$ 212.00
$ 1,396.50
$ 87.80
$ 1,067.94

$ 541.50

$2,539.00

Awarded Alaskan Bidders:

ojal

July
August
September
October
November

December

5% Bid Preference:

FIVE PERCENT BID PREFERENCE ANALYSIS
FISCAL 82

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

GRAND TOTAL DOLLAR VOLUME -

i

05-04/GSS1

TOTAL - § 4,789,672.91

TOTAL - §

$ 123.00
$2,735.00
$§ 335.42

$13,007.35

$§ 708.28

22,153.79

$ 4,883,543.22

January
February
March

April

. May

June

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

o — [ Y e o— [FSYEEN O —_



01 Governor

02 Administration

03 Law

04 Revenue

05 Education

06 Health & Social Services

07 Labor

08 Ccnmerce £ Econ. Develop.
09 Military Affairs

10 Natural Resources

11 Fish and Game

12 Public Safety

18 Environmental Conserv.

21 Camiunity & Reg®l Affairs
25 Transportation

31 Legislative Affairs

Total -

twniifn-m/rwi

MADE FOR DEPARTMENTS

Non-Alaska Vendors

No.POs

30

74

23

74

405

$

Amount

80,659.00
990,176.19

0
51,927.00
254,491.71
368,353.14
104,212.80
144,383.15
29,500.00
1,456,718.38
1,139,170.38
952,043.70
94,645.50

0]
4,234,034.18

0

9,880,315.13

IN-STATE AND OUT-OF-STATE PURCHASES

Alaska Vendors

No.POs

21

57

9

5

76

464

48

15

&

51

150

1,041

$

Amount

132,884.25
1,278,795.93
100,227.32
28,608.58
423,534.98
1,629,278.39
228,919.87
43,203.34
65,875.00
563,935.52
568,253.72
978,450.92
31,930.29
18,645.37
17,561,245.72

1,875.75

23,655,664.94

No.POs

26
112
9
11
103

557

19

73

157

74

13

224

1,445

Total

Amount

$ 213,543.25

2,268,972.12
100,227.32
80,535.58
678,026.69
1,997,631.53
333,132.67
187,586.49
95,375.00
2,020,653.90
1,707,424.10
1,910,494.62
126,575.79
18,645.37
21,795,279.90

1,875.75

33,535,980.08



0 -
2,501 -
5,001 -
10.001 -
25.001 -

50.001 -

$2,500
5,000
10,000
25,000
50,000

100,000

over $100,000

FY'82

BREAKDOWN OF $ AMOUNT OF POQ'S:

How many PQO's
461

314 .

270
200
88
46

59

20,
$34,

$ Amount

$ 435938.89
1,147,920.43

1,931,161.80
3,214,251.55
3,083,589.41
4,107,297.75-

445,009.10
365,168.93



DOCUMENTS  PROCESSED

PURCHASE REQUISITION
BIO

INVITATION
PURCHASE ORDER
CONTRACT AWARD
LEASE

IM/dIr

NUMBER RECEIVED & ISSUED

FY-81
TOTAL

2,445
1,212
1,879
515
119

ISSUED TO ALASKAN FIRMS

FY-82
TOTAL

2 412"”]
942

1,434
658
100

ISSUED TO OUT-OF-STATE FIRMS
TOTAL

ISSUED TO ALASKAN FIRMS

ISSUED TO OUT-OF-STATE FIRMS
TOTAL

NO. LEASES ISSUED:

SUMMARV' CHART -

FISCAL YEAR 81 vs FISCAL YEAR 82

PURCHASING SECTION ACTIVITY

FY-81
TOTAL

21.83
10,
16.

—Eoo
P = M T==Y:
OO

CONTRACT AWARDS

NO. ISSUED

FY-81
TOTAL

428
87
515

PURCHASE ORDERS

NO. ISSUED

FY-81
TOTAL

1,272

607

1,879
LEASES

FY-82
TOTAL

100

FY-82
TOTAL

485

173
658

FY-82
TOTAL

1,002
1,408

GRAND TOTAL DOLLAR AMOUNT:

AVERAGE - P.A. PER MONTH
FY-82 FY-81 FY-W
TOTAL TOTAL TOTAL
255,954.29
319,911.30
24,483.19
TOTAL VALUE
FY-81 FY-82
TOTAL TOTAL
$27,133,849.97 $44,547,576.71
8,696,224 65 20,693.487.75
m $35,830,074.62 $65,241,064.46
TOTAL VALUE
FY-81 FY-82
TOTAL TOTAL
$17,875,744.67 $24,372,003.25
10,791,135.26 9.993,085.68
$28,666,879.93 $34,365,168.93
TOTAL VALUE FY-82
TOTAL
$25,492,240.62
FISCAL 1981 FISCAL 1902

$67,239,071.7/ $125,098,474.00
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COMMENT

IN-STATE PREFERENCES IN PUBLIC
CONTRACTING: STATES *RIGHTS VERSUS
ECONOMIC SECTIONALISM

Evenistate, either by statute or by administrative practice, extends
lonitt tvpe of special preference to businesses operating within the state
when awarding public contracts. The advantage may extend to those
who build roads as well as to those who sell pencils to public schools.
Although the type of preference granted varies among the states, there
are several types which have been widely adopted. It may at first
seem reasonable that a state would want to keep tax dollars inside the
state by buying from local businesses, but preference laws may have a
substantial adverse impact on businesses located in other states. Close
analysis also suggest that even states which have in-state preference 7
practices are not actually benefited.

In this effort to analyze and evaluate the validity and desirability
of in-state preference laws, their scope and application will be exam-
ined first. An assessment then will he made of their overall effects,
both on interstate commerce and on the economy of an individual
state. In light of those findings, the constitutional validity of prefer-
ence laws will be discussed in terms of the commerce clause, the
fourteenth amendment, and the privileges and immunities clause.
Finally, it will be determined whether congressional action could or
should directh preempt such laws.

Interstate variations IN Preference Laws
Bn\t CUmijiciitions
lu-state preference laws can he divided into five general cate-
gniL-s.1 Perhaps the most controversial type of preference is known
as a "percentage” preference. Under such a system, in-state bidders /
are given a specified advantage over those from other states in the
award of public contracts. If, for example, the percentage preference

were five percent, a business from out-of-state would have to bid at
least fisc percent lower than any resident before it would be awarded

[, The w
||r ore groaé}/ For ex %t%lutes whic max im on nor-
.dent contractors other t eva uat|ons such add|t|ona onde
pre quallflcatlon requnemgnts are noh iscussed In_this Ommﬁg . See

sate Daies Of SNOENGg G 0 122 Moot 7R 2 1"9291§A?3

?e variety of erence laws cowd be cate %relz%d more narrow|
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the contract. At least twelve states,- Guam,-LPuerto Rico,* and the Vir-
gin Islands 1 have statutes providing for such preferences. and_pcr-
centages range from two " to nineteen ncrcent/ At present(Hawaii
has the most elaborate statute,mbut a recently enactedA'ew Yopk law
has the potential for even greater administrative complexity.

A second group of preference laws arc known as "tie bid" prﬂ
ences. Provided for by statute or administrative practice in at
twenty-eight states,” the "tie bid" is the most common tvne of prefer-
ence. An in-stato bidder is preferred only when its hid is the >.une
as that of a non-resident. Statutes typicallv provide that quality also
must be equal; but. for standardized products, meeting the minimum
specifications is all that is normally required of the lowest bidder.

A third general type of in-state preference laws consists of those
which are general preferences, with the size of the preference uncer-

2. Ala. Code tit. 55, § 50fs (Supp. 1971); Alaska Stat. $ 37.05.270 (1/
l19701; Anut. Rev. stat. 55 31-211, 212, 217 (1974); Auk. Stat. Ann. 55 14-
119, 1-1-0112 <Supp. 1977); Ilaw. Rfv. Stat. 55 103-41 t0 101-45, 101-57.5
t190S); Invim Com; }f,0—103, h) iSupp. 1977'; La. Rfv. Stat. Ann. 55 W
2251. 38:2255 (West 1905); Mont. lu.v, Com - Ann. 55 -82-1157 « 1966,. s2-
1921 iSupp. 1975); N.M. Stat. Ann. 5% 6-5-32-A, 13 anti C <1974); N.Y. State
Fin. Law 55 103-174 *‘McKinney Supp. 1977-75): w. V.. Code 5 33-3-44
. Supp. 1977): WV0. Stvt. 55 9-064. 9-607, 9-0G9 (19571. o

. SBC Coc.ntil of State Goveiinmknts. State and Local VALItA-iN'.
Appendix A at s 11975 .

l. T R. Laws Ann. tit. 3. 59ISh |17-05%.

5 V. 1 Code Ann. tit. 5L 5 230,\gh; (1976,

0. £.g., \V. \a. Code \ 5A-1-14 (Supp. 1977, )

7. Haw. Rev. Stat. 55 103-41 to 43 19701. Although the maxiinuv
preference uinlrr these sections is ten pare* at. Section 103-51° 19741 g-nv.L,
a fifteen percent preference lox ﬁubhc pnntmﬂ. Finally. S.eriun 10,3-53-5 re-
ipures that an e\(rn four p*unit he added to the bids of ii! nm-residcnts. Tie
four percent addition I-dju;t|||ed as an adjustment for a retail e\c.-e tax. Vac
such a tax is not assessed in sales to the state. Tatis, it appears that the tnfvi
preference would he nineteen percent for printing, and lourtcen percent !*
many other goods and services.

s. ILlwv. Rev. stat. s5 163-41 to 48 i1976) award a preference of three
to ten percent, depending on tilt: proportion of manufagturm? or production erst
that was incurred in Hawaii. A slate agency is retpiircd fa compile a li-t 't
Hawaiian products fitting into the various categories, and it is distributed to all
public procurement officials in (he state. . .

9. N.Y. state Fin. Law 55 163-74 tMcKinney Supp. 1976-77) provide
that the New York State job Retention Board shall ‘examine “preferential bid-
dmg' tortus to ensure that "a bidder has substantial economic ties with New
York State and'or contributes heavily to the -tatc's economy 3o that an informed
determination can he made as to whether the award of a state contract to the
lowest bidder is in the best interest of the -tate” 1d. 5 163-a. The forms
require detailed information about items such as where the products are manu-
factured. employment or New York residents, and the amount of taxes mi ! in
New York.

10. Ala. (ode tit. 55. 55 802, 514 (9$itnp. 197.3" Alaska Stat. 5 '0.20 01'*
£19731; Auk. stat. Ann. 5 14-221 1968): cvl. Govt Code 5 4331 .v.v.
19661, c >10. Rev. stat. 5 21-50-104*1> (19731: f a. Stat. Ann, ; 2HT7.6-2
‘west 1975). Gv. Com. Ann. 35 40-1907. 1020 1973 . 10-1954 'Soup. 1977
INVito Gooe 5 67-571S supp. 1977"; lowa Code An « ' 73.2 M--t w977
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riin.1 Depending on specific language and administrative interpret!-
t.ons. the preference could range from a tie bid preference to a rela- VAR
t\elv large percentage preference Terms such as "comparable,’'2 /

"inthe best interests ot ~he state,” u and "as far as may be practicable"14 o~
Jre ufteu used in these statutes. —

A fourth category includes states with an “absolute” preference. b 4

Under these laws, certain classes of goods or services must be procured bt
from within the state, sometimes with an exception in verv narrow
circumstances. Seven states require that some or all public printing Ve e
be done within the state.15 and at least thirteen insist that certain sYVN el
categories of public contractors’ employees be in-state residents.t* )

= tl;," %

Kan. Stat. 5 15-3740 (1
Me. Rev. Stat, It 5,

969);
§ 1SI 8(1964) Mien. stat. Ann. 5 3.395
Code Ann. 531-7-15 ( 972); Mo. Ann. stat. 55 34.070 Vemon 9
verrnni 1949); N.Y. state Ein. Law $ 16S (McKinney 1974 e .
; 143-59 (Supp 1975); N.D. cent. code 5 01-21-25 (Supp 977); Okla
stat. Ann. tit. 01, 56 .mil 9 (W ot 1963); on. Rev. stat. 5279.021 (1975);
0. code 5 1-25 tSupp 1975); Tex. Civ. Code Ann. tit 664-2, 5 1| (V_emlon
='041, L'tui Code Ann. 5 63-2-50 (1963). Five states, Connectlcut, linois,
..iiana, Nebraska, ami New Hampshire, reported that they had tie bid prefer-
ccS Il CoCNCIL OK STATE GOVERNMENTS, STATE AND LOCAL |'CHCHASINC
Appendrx Aat Al to A9 (1975). Even without statutory authority, such
prv.v.-gilLL-s Liuild be created bg administrative regulation or informal practices.

11, lowa Code Ann. 55 18.0 iWisl Supp. 1977-78), 384.99 (1976); Kv.
Rev SI.VI. 5 57.2S5 (Baldwin 1975); La. Uev. stat. Ann. § 39.173 (WGSt
Ui>S" Mvss. Ann. Laws ch. 7. 5 22; 17) (Miehif Law Co-on 1973); minn.
-IVr. Ann. i 1634 (West 1977); Miss, code Ann. 5 19-13-107 (1972); Mo.
\sv. Srat. 58.280 iVernon 1969); Mont. Rev. Codes Ann. § 82-1920(Supp.
1077 Niv. Ri-v. stat. 5 333.160-2(197.3); N.J. StvT. Ann. 5 52:23-23 (West
Vain, Supp. 1977-78); N.Y. state Fin. Law 5 164.9 (McKinney Supp. 1976-
"7 \VI). Cent. Code 95 45-02-L0 to 10.2 (1900); okla. stat. Ann. tit. 74,

-5.3i 7+ IWest 1965), «it. 7-1, 5 85.3 (West Cum. Supp. 1977-7S): S.C. Code
121 22 1.1962); S.D. compiled Laws Ann. J 5191 (1974): Tenn. code
> 12-348, 349 1Supp. 1977), 12501 (1973); vt. Srvr. ann. tit. 29,
o*i> ali1970.: \tv. Gins 52.1-284 (1973): wits. Stat Ann. 5 16.75(I'(a)

Cam. supp. 1977-7S); Wvo. Stat. 5 9-006 (19.57); set' aho F.R, Laws
Wy e 3. doaisa (1), >.1965).

12. i t', lowa Code Ann. 5 18.6 (WestSupp.1977-78): Mont. Rev. Codes
Ann $82-1920 (1947).

3. E.g., 1owa Cooc Ann. 5 354.99 (West 1970) Vt. Sta »nn. tit, 29
pu);a1 11970); ht uno NY'. state Fiv, Law 5 163-a (McKinney Supp. 1977-
Tal Wwhere such language was the justif |cat|0n for an addition to the statute

all .mthurized as much as a 1US preferenc

i S iy 13685“”Ne3ta$ev535t733355Ssas W B3 e Sy A

6 La. Rev. Stat. Ann. 5 35:2154 El
6.
);
N.C.
1

,sz 1973)
iv. a 2 2 712 W 1 7 0 ode nn.
gglsiini 1374} % 28308 BT107 st 1923%)’( 607" Nev. Rev
|rvT 125 56 : N.J. Stat. Ann. 5A52 30%é\évze52t10 %)53 Oglo Rev.
“ 0 S S e S5 o
Colo. Rev. Stat gél 7 J, Conn. Gen. Stat. Ann 31 52 ) 5
155, Del. Code I 913 t'Supp

71) lowa Code A “33 We

'-77 75|_V Rev. Seat Ann. 5 2 963 Miss. Code Ann. 5
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Four states have absolute requirements that certain goods be procured
from within the state.17

Finally, fourteen states have "reciprocal” in-state preferences
laws.”* Clearly enacted in retaliation to preference practices in other
states, these statutes unlv prefer residents against those from states
with preference laws. As might be expected, the size of the prefer-
ence is determined bv that preference imposed against an out-of-state
bidder in the non-resident’s home state. For example, for a number
of years Pennsylvania has had a statute which forbids .., procure-
ment from residents of states with "absolute” preference laws.r” Its
strict enforcement in the middle sixties is credited with the reppal of
preference laws in several eastern states.50

D iversi ty IN appiication

Even within each of the five basic categories discussed above
there are broad variations in the scope and method of administration
of in-state preference laws. While most preferences are mandatory .5
a few mav be invoked or disregarded at the option of the purchasing

¢31-5-1" (19725), N.D. Cunt. code § 43-07-20 Supp. 10776), $.D. compiled
Laws Aw. 55-19-0 .197-1): Tex. RIv. Civ. ST.W. Ass. ait. 6674p. Wni'-ii
1977i: vi. stat. Ann. tt. 10, W7 tLUGS): Wvn. stat. § 9-0si'-5 -Supp. Iv7'
17, Aivskv stve. ™30 15.010 (1073) <timber anil lumber oioducts 'i--u
state-financed projects must be grown or produced in Alisha); N.M. stat. Ann
$ 6-6-5 (105,35J i public works contractors must use materials from New Mexico
unless there is evidence of price fixing); R.I. C-kn. Laws § 37-2-5 (19513 > /fid
proditcls grown in Rhode Island must be purchased for state institutions at
prevailing “market prices); S.D. compiled Laws Ann. 5 5-23-2 (1371) il
state purchasing nr leases of motor vehicles must be from dealers licensed i

the state).
IS. .).111. Ann. stat. ch. 127. 5 132.Ge iSmith-Hurd Supp. 1977); kan. stat.

5 75-37-i0.i (Supp. 1970); La. Rev. stat. Ann. 5 35:2221A F gst Cum. viee

1977); minx. s/at. Axx. 16.3G5-1 (West 1977'; Miss. code ann. 531-7-17

1972); Neu. Rev. stat. 5 73-101.01 '1943.1; N.D. cent. Code 544-[I.X-ﬂ|

Supp. 1977); okla. stat. Ann. tit. 61, $ 14 iWest Cum. Supp. 1977-751. fit.

4,5 85.17 (West 19653; P'\é' Sltat. Ann. tit. 71, § 203  Turtion 1962). S.D.

74;; V.v. code § 11-20-1 1073); wv.sii. Rev
Code .Ann. 5 39-16-005 (Supp. 1976); Wis. stvt. Ann. 5 55-012 iWest Supn.
1977-78&; Wyo. st-t. $9-667 (1957).

19, Pv, stat. Ann. tit. 71, § 203 (Purdon 1962). It is ironic that a
provision intended to discourage Kreference laws in other states might it<»lf be
challenged as unconstitutional. Ithou?h the constitutional issues are not cli-
rectlv under attack, the application of § 203 is being challenged in Lutz A%)ellate
Printers. Inc, v. Commonwealth of Pa. Dept, of Property and Supplies, 370 A.2]
1210 (Pa. 19771 (affirming the denial of New Jersey printer's request for a
preliminary injunction). .

20. SIV committee on Competition in Governmental PVNCIL.VSINC, Re-
roar to the National Assortvt:on ok State Zlincnvsiso O fficials; “Tie
In-State Preference Slorv” (September 1966).

21. £1». Colo. Rev’ stat.”} 2150-40. 1) (1973); Nej. Rev. stat. \ 75.

Compiled Laws Ann. ¢ -19
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or contracting official.*2 Others require that the residents request a
preference before the bids are opened.”

Many preferences are extended to businesses which are residents
of the state,’4 but an almost equal number apply only to products
manufactured or produced, or services performed in the state.2s Some
extend to either or both.22 Definitions of residency and domestic pro-
duction van- widely, and often reilect an effort to curb the ingenuity
of those who seek to evade such laws.27 '

Another important variable in the application of preference
statutes involves the types of contracts or purchases subject to the in-
state preference. Most laws apply only to contracts made through a
state procurement official.2 Many preference statutes, however, apply
to all public contracts catered into by all levels of government20 A
few statutes, on the other hand, apply only to very narrow categories of
public procurement.21

The Effect of lv-State Preferences

Assessment of the impact of in-state preference laws on interstate
commerce and on the economies of individual states is a necessary
prerequisite to the evaluation of their constitutionality and desirability.
Tlie task is complicated by the lack of data on the impact of such laws,
as well as by the difficulty of determining the preference practices of
local ‘governments.

liiin li-n m i Interstate Commerce

Each time a contract is awarded to a resident because of an in-
:atc preference, what otherwise would have been interstate com-

-2. T.a. Mo. Aw. Cuue art. -U. j 231-1 i1957): XV. State Pin. law

t’-.-i  MiKinney Supp. 1977-7S).

2- /.j . AnK. Stvr. Ann. $ 14-119 i 19GS): N.Y. State Fin. Law $ IG3-a
M. K.mka Supp. 1977-7.S1,

2i Colo. Rev. Sr.wr. § 24->0-104(1) (1973); Kan. Stat. $$ 75-3740
.vUu-. 37iUa .Supp. 1970 > Wvo. Stat. 9-664 to 0G7 (1957 i.

2; [-I'-. Fra, star. Ann. $237.082 IWest 1975): Wyo. Stat. $ 9-669

;o A? For simplicity, the term "resilient™ will he Jscd to refer to both types
«a [.:esl. ranees.
2> li .'.. Mont. Rev. Codes Ann. $ 82-1920 (Supp. 1977); Nev. Rev. Stat.
 vis.itill i 2975/: N.Y. State Fin. Law 5 163-a (McKinney Supp. 1977-78).
27 K Mont. Rev. Cooes Ann. 5 82.1925 (Supp. 1977) provides tlut a
"luaicss will lie prima facie eligible for a preference alter mie year in the state,
A lie disqualified if the public procurement olficiul iintls that the Inisi-
a wiInilR T/wnei! si.asiiliarv <t a toreiun corporation. or if it was formed
Sir i .Hithim* ul Circumventin'.  tlie resiilenev renuirement,
2r 1-C: Colo. Hev. Stat. i24-30-404( 1) (1973); Me. Rev. Stat. tit. 5,

;isln 11964).
izC: Cal.C.ovt Code $ 4331 -West 19GG'. Kan. Stat. $ 75-3740 f19(59).
il lows Cope Ann. 5 73.1 (West 1973) (coal produced in lowa

aras; i/e used by state government); Vt. Stat Ann. tit. I!). $ 27 (1968) (trucks
ai~1 m Wriniifst must he used in highway construction).
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mcrce is reduced by an amount equal to the value of that contract. At
the heart of the success of nur national economy is the protection of
free trade between the states. The removal of virtually all interstate
trade barriers in the private sector has allowed greater efficiency and
productivity through specialization, raising the standard of living for
the nation as a whole. In the public sector, on the “ther hand, prefer-
ence laws force a reduction in the flow of interstate commerce. As a
result, the cost to taxpayers of a given level of governmental goods
and services is correspondingly increased.

Any preference which gives in-state bidders an affirmative advan-
tage operates essentially as a tariff on out-of-state goods in the public
sector market.3 The size of a percentage preference would be the
amount of the tariff. Similarly, an absolute preference is the func-
tional equivalent of an embargo on foreign goods. Tie bid prefer-
ences arc rarely used in contract awards, but widespread enaction of
tie bid preference laws may indicate a substantial total impact on
commerce. Although the impact o1 interstate commerce will vary
depending on the degree of potential competition from businesses in
surrounding states, the impact will be more severe when a stronger
preference is in effect.

In 1976, state and local spending was S2-16.2 billion.32 and pur-
chases alone amounted to S102 billion.33 With statutes or practices in
every state overtly intended oo prefer residents for much of that public
spending, the overall impact on interstate commerce is surely sub-
stantial.3 Preference practices may he more prevalent on the local

31, Although no actual charec i< made on coeds from other states, the r.on-
resident biisines> mu>t underbid residents hv more than tiie amount of the
preference before it will be awarded the contract. The competitive disad-
vantage is identical whether a tariff or a preference is imposed, since cerate,
categories of resident businesses arc "protected" at the expense of non-residi ats.

32. Department of CoxtMF.ncr. Bvrk.vc or- Economic Analysis, >7 Survey
of Current Business No. 9 (Sept. 1977).

. 1d.
34. Although it is difficult if not impo-sible to .ﬁrecisely calculate to "hit
extent interstafe commerce would he increased if -oih trade” harriers in govern-
mental procurement were eliminated, the amount s* surely at least several billion
dollars per year. In a closely related area, it has been estimated that the federal
government’s policy of dprpcurmg from domestic firms 1the "Buy American
policy) reclined expected imports in the punin: -ector Oy so-ss7. Lowingcr.
Discrimination in Civernmcent Procurement of FOreign Goods in the L'S. ami
western EUrope. 42 S. Ecov. J. 451 (1976). Although most in-state Igr-fcrenccs
arc not as strong as the sov preference reportedIY imposed by the Department
of Defense ,durmﬁ this period, there is normally Tar more trade between slates
than there is with other countries. The burden on commerce is diminished to
the extent that public officials, particularly at the local level, may he unaware
of statutory requirements: but misunderstanding mav also result in ovcrappiica-
tion of the preference. s-c D. Mince. Effect of Law on County and MU-
nicipal Exi kniiitvues |l ¥1975). Criminal penaltn- for an iufr.utf'n prokn;;.
encourage broader interpretations, especially when the preference laws are am-
biguous_in the first place. A majority of the states provide criminal penalties for
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level than on the state level;11 adding further to the impact on inter-

state commerce.

The impact of in-state preferences may also be manifested in subtle
ways. A strong policy of favoring local bidders could encourage a
procurement official to reject all bids when an outsider submits the
lowest one.32 If the contract is rebid, a nonresident may simply be-
come discouraged and withdraw from the competition. The friistra-
tion of competing against residents who are protected by an in-state
preference practice will cause some contractors to stop bidding entirely
tor contracts in that state. In addition, a combination of such factors
might induce the procurement official to be less aggressive in soliciting
bids from out-of-state. Thus, the total impact on commerce may be
far greater than statutory provisions would indicate.

Finally, preference laws mav generate animosity between states
that extends beyond public procurement. The commercial feud
1.-tween the states is even older than the union,al and preference laws
may only be another battle in that war. Reciprocal preferences are
an overt form of counterattack.

Costs and B enefits to Individual States

Despite widespread disparagement by purchasing organizations
~m others,38 there are many supporters of preference laws, often

procurement officials who do not honor local preference statutes. e ,.. Aiuz.
liuv. stat. $ 34-246 i197-4); Ann. stat. Ann. $ 14-625 (1963).
j5. Set* Meliler, The Economics of Trade Barriers, 16 ind. L.J. 127, 140
1910); Council of State Governments, State and Local Government Pur-
shmm; 26 11974). . S . .
Mo't status give purchasing officials discretionarv power to reject all bids,
tor reasons such as "when in the best interests of the state," which makes
. discretion virtually unlimited. E.g., La. Rev. stat. .Ann. $ 35:2255 (West
s . \-r. Stat. Ann. tit. 29. 5 403 ~1970). The practice can easily be
uni in a manner which will clicctivelv exclude non-local suppliers.  cf.
mt code Ann. | 63-2-50 (1953) <residents arc given a second opportunity
mn-icrind non-residents in certain circumstances).
7. U is wiuelv agreed that one dt the principle failures of the Articles of
-lvderation was the ahsence of a prohibition jn tarilfs and other barriers to
osrad.- lietween the states. see C. Beard, Forty-Eight Sovereigns, reprinted in J.
_mnson, Interstate Trade Baiuuers 173-50 (1940).
iS Sec Council of State Governments, State and Local Purchasing 9.4
1975); Linde. constitutional Rights iN the Public Sector: Justice Douglas on
<irty in the Welfare State, 40 wash. L. rev. 10, 49-67 (1965); Comment,
r./mycftflfe- Bidding on Public Works in Wyoming: Determinations of Rcspon-
Liniztn and Preference. 11 Land a Wattr L. Rev. 243 (1976); Comment, Home-
-tU.-¢ Preferences in Public Contracting: A Study in Economic Balkanization, 58
low*a L. rev. 570 (1973). A large numl>er of preference laws and related trade
"irrters were enacted during the depression, and a flurry of criticism was gen-
,razcd in the late thirties and early forties. see Council of State Govern—
ments, Trade Barriers Amonc the States: Proceedings of the National
Conference on Interstate Trade Barriers (1939); J. Johnson, Interstate
Tiude Harriers (1940); E. Melder, State and Local Barriers to Interstate
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among buMtiess and labor org mizations in individual states.'0 It could
be conceded that purchasing costs will be increased, but argued that
procurement officials take too narrow a view of the role plaved bv
preference laws. As with many types of special preferences.4" other
socio-economic goals are sought through such laws.

Older cases sometimes stated that public purchases involved the
expenditure of funds specially entrusted, hy. the ta\p.i\ers to procure-
ment officials." As such, there was a ﬂﬂi] to spend the funds inside
the state. This theory was based upon the questionable assumption
that people of the state were benefited when purchases were made
front residents. Although the assertion may have merit in terms of
federalism, it says nothing about the actual benefits flowing from a
policy of in-state preference.

With spurious justifications set aside, it is clear that the primary
purpose of preference laws is to protect local public contractors.42 It
is felt that spending tax revenues within the state will promote new
Jindustry, reduce unemployment, and eventually increase the tax base
of the state. In addition, profits made on the transaction nv local
businesses will be taxed by the state, thus “offsetting” the higher pur-

Commeiick in Tin; United States i 19>7), Trade publications uniformly con-
demn such laws. E.g., H. I-oiim:*. Govkhvmi'ntil I'chciiasinc ITS-.SO i 192")".
C. Jennings, State Puiicilamng Oii-7 (IfX-tJ): National Association or State
Pern iiasing O fficials, Committee on (‘umi’ititiox in Governmental I'i--
tatAsi.NR. In-Stvtk PnEFEur.Nci:." in I'nit.ir 't r<iiasinc. 1 <1970); "A j*r>l-v i:
in.-tate preference in pul'lio purchasing is a bid policy, a shortsighted ni.iiey.
and wnr-e. bad goM.rnment.il purchasing.” Tin Council of Suite Covitiioio:i:>
and The National Association oi state Purchasing Officials have’ been strangle
and actively opposed to preference laws for many years. They have recent!
been joined by the National Governors Conference through a policy -tatenant
deiioimeiiig preference laws as anticompetitive and inefficient. N.G C. i'ut.tcv
i'ibirio.v.i itUiu-.. i

39. In National Oil and Supply Co., Inc. \. Gray, Civ. No. F.S.-76-70*r
fNV. D. \rk.. filed May 3. 197." 'l voluntarily dismissed in 1477 after statutory
change), the Arkansas five percent preference was to have been constitutional!l
challenged. The Arkansas Chapter of Associated General Contractors of America.
Inc. successfully intervened as a defendant on April 3. 1977. Labor .and man-
agement testimony generally favored proposals to strengthen the federal counter-
part to preference laws, the "Buy American Act™ Il U.S.C. J 10a i1970u
Proposed Amendments to ilie Federal "Rwj American Act:” Hearings on H. .3.
132S3 ami Related Bills Before the Snhcnm. on Public Buildings and Grounds 'f
the House Comm, on Public Works, 92d Cong.. 2d Sess. (1972).

It). Procurement preferences exist in inanv states for small or minority owned
businesses, the handicapped, anti tor prison-matte goods. For a partial collection
nt such laws, .see National m iistvotive Committee on Socio-Economic Poli—
cies of the ConimiNATINC Comxiittee on a M odel Procurement Cons of ttie
American Bar Assoclxtion, M odel Procurement Code Socio-Economic Pro—
visions Index (1977).

«11. People v. Crane. 214 N.Y. 134, ItIS N.E. 427 iP"r fustic." Carrozol tyr'd.
239 U.S. 195 (1915); Atkin v. Kansas. 191 U.S. 207,222-23 . 1903V

42. Other justifications citcl for preference laws are bitter eeervicc or a higher
level of responsibility from local businesses. Those factors arc indeed important
for some contracts, but they can bo required in bid specification and appiied i:i
a non-discriminator.- manner in such cases.
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ch.sintz cost. Wages paid to resident workers will also be taxed and
spent in the state, generating even more tax revenues and further
encouraging the local economy.®3 Such arguments are very appealing
on a superficial level, but the complexities of economic theory and the
realities ot unemployment mandate a closer examination.

As noted previously, in-state preference laws have economic and
competitive effects almost identical to tariffs. Also, trade between
the states is similar in many respects to trade among nations. Thus,
the well-developed economic theory of tariffs is helpful in evaluating
the effectiveness ** of preference laws. Although protectionism con-
tinues to have its vocal supporters, economists are virtually unanimous
in advocating free trade, except in certain very narrow circumstances."5
At the heart of their conviction is the theory of comparative advan-
tage.*0

The theory of comparative advantage begins with the radier obvi-
ous assertion that the welfare of every state will increase if it specializes

*to. At the federal level, it was estimated that each dollar of domestic federal
cvpciaii'tires would uelil thirty-six cents in taxes from that transaction alone.
i"liviuu-ii Amendments to the Federal "Buy American Act:" Hcuringt on U.R.
132'.0 and Related Bills Before the Snbcomin. on Public Buildings and Grounds
of th, House Comm, 0il Public Works, 92d Cunt;., 2d Sess. 22-24 (1972). Ac-
cording to this analysis, ever more tax revenue would be generated through
indirect suppliers and their employees and shareholders. The intuitivo appeal to
it line it reasmun? is summed up by a statement sometimes attributed to
Altihaiii Lincoln: "I don't know much about the tarilf. But | do know tltat
«itn | bus .i coat from England, | have the coat and England has the money.
But when 1 buy a coat in America, | have the coat and America has the
money." See P. Samvelson, Economics 694 (10th cd. 1977). )

44, In this section "effectiveness” refers only to the economic advantage to
a -mtjlc state. The Nation as a whole would clearly be better off if such practices
0. Mr exist. Sec tel\t accompanying notes 10-34 supra.

45, Niv e.q. the strong assertion in P. Eut-sWiiurn. The intkiinational
ia -NOMY 219 ;3d ed. 1964): .
_Tin ease for free trad-" has NEIVI been successfully refuted, nor even

INis on intellectually acceptable argument for long-run, enduring protcc-

f.CN. based on economic considerations, ever been devised, though much

ingenuity has gone into the attempt. The arguments for protection
that do have validity, are either short-run or noneconomic in character,

m require the realization of very special conditions. Yet most of the

arguments advanced by protectionists are unqualified, asserted with great

conV||(;t|dor)1, and what is more important, are widely believed. (Emphasis
supplied.
So.- dso P. Samcelson, Economics <379-80 (10th ed. 1977); R. Wyesttia, In-
tiioucctuiiy Economics 650-57 (1971).

4ti. The theory was originally stated in 1776 by Adam Smith in u Tin
Wealth of Nations 29-60 11909 reprint by Oxford L'niversitv Press). It has
teen leniied and expanded upon by David Ricardo. principles of Political
Economy tod ed. 1621); John Stuart Mill, PnINCH'LtS ok Political Economy.
B.iok 111, Ch. W ill (184H); and countless economists since their time. ‘

It is not entirely clear how fullv the theory of comparative advantage aoplies
i trade between the states. Earlv formulations of the theory assumed there
would lie many barriers to the How of resources and labor among nations, but

irv tcw within individual countries. But there are .it least some trade barriers
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in the production of goods which it can produce more efficiently than
others. If Michigan is "best" at production of automobiles and Cali-
fornia "best" at the production of wine, the consumers of each state
are better olf if there is free trade in those commodities. Barriers will
only increase prices uf the goods.

The more significant aspect of comparative advantage is less obvi-
ous. The theory also demonstrates that even if a state is inefficient in
the production of two commodities relative to another state, trade
will still occur, and benefits will be derived for each, if each state
produces the goods which it is best at producing. Because'other states
would have to sacrifice output of their most efficient products to com-
pete with that state, it is said to enjoy a "comparative advantage™ over
the other states.,T This point is illustrated by positing a man who is llu
best lawyer and the best typist in town.*" If he can charge clients more
for his legal work than tor his typing, this hypothetical worker can
make the most money by spending all his time practicing law, and bv
hiring someone else to do llis typing. In much the same way, trade
will occur between states in situations where production costs for any
particular traded good would be lower in a single state, but where it
is unable (0 produce enough of the commodity to supply the entire
nation.

Although there is room for some doubt.*0 the theory of compara-
tive advantage indicates that preference laws benefit in-statc public
contractors oniv at thv expense of taxpayers and other businesses.
Such laws probably do Ml to helpTmen*Tovmientl*Tuid it has neen

within the United States, such as'transportation costs and restrictive local rePu-
lations, Thus, economists agree that the theory of comparative advantage applies
to trade between the states. ~ Sec L. Lluyd, Tariffs: The Case for Protection
73 (1975); H. N3civse, Regional Economics 153-GO, 226-36 (1SGS'Z H. sieueut,
Recional Economic Growth: TItEONV ano Policy $54-94 §| 60:2.

47, Sec P. ELLSwonTii, The Intehnational Economy 59-102 ( d ed 1964).

48, P, Samcelson, Economics 669.(10th ed. 197.7). . )

49. As with all theories, the conclusions of economic theories which advocate
free trade arc virtually unassailable if their initial assumptions arc a reasonable
reflection of reality. Fundamental to the theory of comparative advantage is
the assumption of full emplovment. It is assumed that some workers will he
d|sB|aced by imports in the (east elficicnt industries, but that they will be ab-
sorbed into the state’s economy as it exFands to accommodate the increased
demand for goods which other states no longer have the capacity la produce.
Economists emphasize that there should be no unemployment, and that todav's
experience is only a temporary phrnnmenon. Moreover, it > argued that far
more_effective and efficient wavs exist to deal with unemployment, such as
creating jobs through direct proPrams and improving fiscal and monetary policies.
Also, preference laws apply only to a limited sector of the economy, mo which
may very well not need the special encouragement. See P. steen. The P.ape of
the Taxpayer 206-227 (1973'. .

50. The overall economy would be better off if resources were encourage!
to flow to the most efficient uses, rather than as a subsidy to relatively inefficient
producers. The argument agamst using preferences to reduce unemployment was
summarized by the United States-Japan Trade C..or.cil:
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found that the income of in-state businesses overall may actually be
«aneeas1 Thus, the purported economic advantage to a state from
preference laws is at best minimal.

There are also several direct and indirect costs associated with
preference practices. The major effect of such laws is to increase the
cost of government. Indeed, an obvious cost is any amount which
must be paid in excess of the lowest bid from non-residents. Many
experts feel that prices for public contracts generally rise in the amount
of any percentage preference.’- Regardless of the total costs, the net
infect is to distribute e.\ra~tax dollars to public contractors at tke
expense of taxpayers generally—both consumers and other businesses.
Anv tariff operates as a suGsidv for particular industries; and there
may be no reason why those who sell their goods and services to the
government need or deserve special treatment. In this sense prefer-
ence laws are similar to a tax reduction enjoyed by only a limited
~roup of businesses.

At host, Buy National policies offer only minimal short-term assistance,
and do little to overcome the more fundamental causes of trade im-
balance. Bather than subsidize inefficiency, government ought to attack
it at its roots. Putting the tax dollars 10st by Buy American policies
into basic research and development, technolo?ical advancement, and
worker retraining would help to strengthen the fundamental competitive
advar]ta?e of U.S. domestic industries. When tliat advantage is ag-
gress!vey_ exploited in the competitive market place the long range
enefits in terms of industrial expansion, more jobs, and increased tax
revenues will be far greater than any short term benefits to be gained
by protecting domestic industries. .
proposed Amendments to tlw Federal \ hty American Act" Hearing on H. R.
132S3 and Related Bills Before the Sulxomm. on Public Buildings and Grounds
Jif the House Comm, on Public Works, 92d C.nig., 2.! Sesc. 0'S " 1972).
51. Richardson, The Subsidy Aspects of a ‘Buy American" Policy in Govern-
ment Purchasing, IN Joint Economic CommillN€ ok the Congress ok the
United States, A Compendium ok Papets, PxnT 2, International Subsidies

22') (1975):
&egarcfless ot the goal iff "Buy American" policy, however, and reg.trd-
less of whether the policy takes the rorm of "price favoritism” or "gen-
eral favoritism," the central conclusion of the analysis of this study is
that the policy is always in part self-defeating .uu may under some
circumstances e perverse in its effects.

In fact, the possibility that “Buy American" policy actually reduces the

income of domestic producers is shown to exist. .
The primary reason for such a surprising result is that the protection of a prefer-
viice law may raise domestic prices in private markets as well as in "lie public
sector. Out-of-state prices could then be forced down to compete in the public
jector. As a result, private purchasers mat buy the less expensive imports, off-
setting or even negatmg any reduction in imports from governmental purchases.
see id. at 220-230. Ironically, the laws will increase Interstate commerce to
the extent that this effect occurs.

52. see NASTO committee o Competition in Governmental Pi.t.chas-
.sc, In-Statc Preference in Fublic Purchasing (1905). In this respect, preference
laws have die same effect as tariffs, which clearly lead to highrr priccs. see P.
Ellswohtm. The International Economy 213-19 <3d cd. 1064).
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There are other adverse effects ot preference laws which mav be
less obvious, but which may he equally significant. As an artificial
incentive in the normal markt mechanism, a preference law may
encourage or force a business to establish two facilities when it nor-
mally would have had only one. Not only will there be additional
construction and set up costs, but the single plant would probably
have been more eificient o\erall1 The extra costs of this inefficiency
from two plants will often be passed oh to the taxpayers.

In-state preferences also may indirectly produce anticompetitive
practices suelt as bid-rigging and other forms of collusion, because
the laws function essentially as a barrier to entry into the market-
place™1 and will reduce the pool of bidders in other wavs.53 a smaller
number of firms will be competing for public contracts. The smaller
the number of competitors, the more likely tiiev will engage in col-
lusive or oligopolistic behavior.3' Indeed, laws which require services,
such as public printing, to be performed in a particular county may
lead to a single source of supply not unlike a “natural monopoly.™ 37

Finally, even the superficially apparent benefits from preference
laws will be negated to the extent that surrounding states engage in
similar practices. Neighboring jurisdictions have a strong tendency to
enact percentage preference laws.33

The Constitutionality of In"-State Preference Laws

The Commerce Clause

In-state preference laws may be unconstitutional as unreasonable
burdens on interstate commerce, As discussed above,5" preference
laws have a significant adverse impact on interstate commerce. Their
economic effect is the same as a tariff, and the commerce clausest

53. This assumes that the business would be more likely to operate at a
level which minimizes its costs it it is subject to fewer external cost barriers,
such as local preference practices. .

54, Since out-of-state bidders are often excluded entirely or forced to cut
costs in order to compete, preference laws are analagnus to many traditional
barriers to entry. The clVect is anticompetitive almost by definition.

55. See text accompanying note'. 30-33 supra.

50. see McLachlan, Monvpoly ami Collusion in Public Procurement: A Survey

uf Recent American Experience, 3 A ntitrust L. and Econ. Rev. 00, 73-9 (1076 >

57, "Xittur.il" monopolies exist where production costs or distribution mecha-
nisms create a natural tendency toward a single supplier. Classic examples are
public utilities. Strongi fiscal procurement preferences may artificially alter the
public sector market to a point where only a single firm will be reasonably
capable of supplying certain goods or services.

58. Percentage preference laws exist in many of the western states: Alaska.
Arizona, Hawaii. Idaho. Montana, Xew Mexico, and Wyoming. The percentage
preferences awarded by Arkansas and Louisiana are offset by each other as
well as by the reciprocal provisions in Mississippi and Oklahoma. See notes 2
and 17 supra. .

59. See text accomnanving notes 31-39 tupra.

60. U.S. const, art! |,'$ , cl. 3.
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was intended to mitigate if not eliminate such burdens on interstate
commerce/”  An anomaly in commerce clause doctrine, however,
lias generally protected in-state preference laws from successful con-
stitutional attack.

Although commerce clause cases are not always free from incon-
sistency in their language, several well-accepted general principles
have emerged. It is unquestioned that state laws can be invalidated
under the commerce clause even absent conriict with congressional
action/- State laws which overtly discriminate against business from
“ther states are normally iicid invalid regardless of the state interest
being protcctecf! In striking down a New York law designed to pro-
tect in-state dairy farmers, Justice Cardozo wrote for a unanimous
Court:

Such a power, if exerted, will set a harrier to traffic between one
state and another as effective us if customs duties, equal to the
price differential, hud been laid upon the thing being transported.

. ()nipiists and duties upon interstate commerce are placed
bevond the power of a state, without the mention of an exception,
by the provision committing commerce of that order to the power
of the Congress. . . . [Ijf New York in order to promote the
economic welfare of her burners, may guard (hem against com-
petition with cheaper prices ol Vermont, the dour lias been opened
to rivalries and reprisals that were meant to be averted by
sulgjectlng commerce between the states to the power of the
nation. .~ .

Let such an exception be admitted, and all that a state will
have to do in tunes of stress ami Strain is to say that its farmcts
and merchants and workmen must be protected against com-
pletion from without. lest they go upon the poor relief lists r
perish altogether. To give enfrance to that excuse would be to
Invite a speedy end of our national solidarity. The Constitution
wes llamed under the dominion of a political ﬁhllosophy less
pnioetiial in range. It was trained upon (lie theory that the
peoples of rile several states must sink or swim together, and that
(ljn_ the I/ogq run prosperity and salvation are in union .aid nut

ivision

_hi, See H. P. Hood & Sons. Inc. v. DuMond, 336 U.S. 525. 533-35 L1949);
«if a/so Gibbons v. Ogden, 22 US. (9 Wheati 1 (1S24); F. Fhank*cuter,
Tiik Commehck Ci_\cse Undeh Marshall, Taney and W aite 1-10 (1937)
As Madison wrote: . o o

The practice of many states in restricting the commercial intercourse

with other slates and putting their productions and manufactures on

die 'Uine footing with those of foreign nations, though not contrary to

the Federal Articles, is eertainlv adverse to the spirit of the union/and

tends to beget retaliating regulatmn_s, not less expensive and vcxacious

to themselves than they are destructive of the general harmony. .
Letter by James Madison tITS"?H turging that a constitutional convention be
alicit), reprinted M Bane, /mcrvfiile Trade Barriers. 16 ma. .. 121 (1940).

I>2. Hunt v. Washington State Apple Advertising Commn.. 132 U.S. 333
1977): I'ikc v. Bruce Church, Inc., 397 U.S. 137 |1970%.

hs. IUilwm v. G.AF. Sevlig, Inc.. 291 U.S. 5U. "21-23 (1955).
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Manv such discriminatory laws were enacted during the depression,
but the commerce clause was repeatediv used to protect free trade
between the states:"

Most of the diversity in the commerce ciau.se cases arises where
a 'tate is pursuing a legitimate interest in a manner which affects
businesses from other states and impedes the flow of interstate com-
merce. Such burdens might be upheld if thev arc found to be in-
direct/' insignificant, nut undue/" or otherwise nou-uiscnmiaatop.
Recently the Court has overtly recognized that a balancTiig appro.ici”
is being used in such cases." The strength of the state interest is
weighed against the burden on interstate commerce. at.d an inquire
is made into less burdensome alternative methods of achieving the
desired end.

Numerous state courts have declined to follow the normal com-
merce clause analysis. There were a large number of unsuccessful
challenges to in-state preference laws in the early part of this cen-
tury/ 1 Almost without exception.7' the laws were upheld. Although
the early rationales varied somewhat, the predominant view was that
individual states should he free to spend their tax dollars in anv man-
ner. without constitutional interference.7n At that time state expendi-
tures were relatively small.7- there was less industrial specialization,
and transportation between states was more difficult. Thus, the
impact on interstate commerce was minimal.

64. E.g. Edwards v. Cai-lViriui, 314 U.S. 160 f19IP . Best and Co. v. Max-
well. HI U.S. 454 (ISMUL Il.de v. Rimco Trading Inc., 306 U.S. 373 i '9i

in. Field V. ILirber Asphalt Paving Co. I'M™ US. MX 141)4). Atkin m
Kans.e.. 191 U.S. 207 (L19u.ii.

66. See Pike v. Brucc Church. Inc,, 397 U.S. 137 <1970* H. P. ifnor! &
Sms v. D'IMmid. 33( U.S.""2s :1949).

67. Huron Portland Cimerit Co. v. Detroit, 362 U.S. 440 ;1340).

US. Hunt v. Washington State Apple Advertising Contm'n.. *32 ['S. 133
11977). Pike v. Illr'n.o Church. Inc.. 397 U.S. 137 11970). .

69. Denver v. 13.<sie, S3 C-*in. 329. 2r0 P. 214 (1928".. in re Cremmill. 20
Idaho 7.32. 119 P. 208 11911:; State ex rel. Collins v. Senatnbia Blank B«ok
and Stationary Co.. 113 Mbs 251. 76 So. 255 (1917'. Allen v. Lapsan. ISS Mo.
692. S7 SAX'. 926 %19U.5): P.ischo v. Smith St. Joseph Town-Site Co.. 190 SAV
20 <Mo. App. 1910); Mersey v. Nelson. 47 Mont. 132, 131 P. 30 1913

70. a rare exception waS People ex rel. Treat v. Cider. 166 N.Y. 144, 59
N.E. 776 19011, where a statute requiring all stone purchased liv New York
to be wnrkrd in the state was held invalid as a violation of the commerce clans-*,
Unfortunately, the court's Ian?uage was overbroad, and there was little sound
analysis of the commerce problem. Because of Iangua?e in Atkin v. Kansas. I'H
U.S” 207 (190.3). which was also nrohaiilv overhrnatl. cclcr has net been fol-
lowed, Sir People v. Crane. 214'NY. 154, 10S N.E. 427 1913). efd. 239
U.S. 193 v19131. o o .

71, X'w Trihum- Printing and Binding Co. v. Barnes. 7 NO 33i, 737. 77
NAY. 901. 906 | 1vV<g m _ . _

72. In 1902, state and Leal govirnment* spent on\ 31.1 billion. m-i half :
that sum was for personal services. Department of Commerc.-. Bvp.eav or
the Cenm > 2 ;/sfori-(i7 >t,:titiei of <lie Uni;. ¥ trar 1975
total had risen to 72S bhillion by 1930, id., but is currently in excess of 5247
billion per year. See note 52 -unra.



n flit*ifSTiilfrTArHIHmMi ... —mm m-* T5to>»— ~fcAgacarm —Mnj

1979 IN-STATE CONTRACT PREFERENCES 219

Early decisions justified a departure from established commerce
clause doetnne by distinguishing between '‘governmental” and ‘pro-
prietary” powers of government73 Governmental functions were
those in traditional areas or government, such a> police and fire pro-
tection, and the regulation of private business. On the other hand,
proprietary functions were similar to the actions of individuals or
businesses, such as hiring or firing employees, and entering into
contracts.  This distinction had been a fiction of limited usefulness in
the areas of sovereign immunity from tort liability74 and the power
to make long-term contracts.71 The doctrine has nevertheless con-
tinued to serve as a shield for in-state preference laws.70 Early cases
used unpersuasive reasoning in asserting that such state action was
immune from constitutional scrutiny altogether, hut they were often
cited by subsequent courts without discussion.77 The few discussions
that were made simply relied on the proprietary function rationale.
Subsequent cases clearly demonstrate that proprietary functions of
government arc state action and thus subject to the same constitu-
tional limitations as other functions.” The proper question should
have been whether the burden on commerce imposed by preference
laws was of such a nature or degree to constitute a commerce clause
violation.

The line of authority upholding preference laws was broken in
Carden State D oairies of vineians 1ne e suxow  1NE CaSe involved a
New Jersey statute which required businesses selling milk to any state
agency to certify that (I | it had purchased from New Jersey sup-
pliers in the prior year at least the amount of milk to be supplied
under the contract, and that (2) it would purchase at least that
amount in the next year, in its initial opinion, the New Jersey
supreme Court acknowledged the line of cases virtually immunizing
public contracting from constitutional scrutiny, but it recognized an
inconsistency with more recent Supreme Court pronouncements on

90473'|St£|)'%'l-" Tribune Printing ,uul Siruliuu Co. v. Dames. T N.D. 591, 75 NAV.
1 1S 9fii.
74, Dailey v. Mayor of New York, 3 Hill 531 (N.Y. 13-12); Hodgins v. Ba.Y
City. 15fi Mich. 687, 121 NAV, 274 (1909). Although the distinction is sti
followed in some jurisdictions, it has been shar |\1/ criticized by scholars. see
W. Piiosiiiii, Hanouook of hie Law of Torts, J 131 at 979-83 "(4th cd, 197").
975. E.g., Citv of flizh Point v. Duke Power Co., 120 F.2d Ses (4th Cir.
1941).

7%. sir American Yearhixik Co. v. Askew, 339 F. Supp, 719 éM.D.. Fla.g,
Jifd mem. 409 U.S, 904 11972); City of Phoenix v. Super. Ct., 109 Ariz. 533,
8(% P1.29d524)54 [ 1973); Sehrev v. Allison Steel Mfc. Co., 75 Ariz. 252, 255 P.2d

7%. E.g., Horseg/ v. Neilson, 47 Mont. 132, 131 P. 30 (1913).

13. see, e, Elrod v. Burns, 427 U.S. 347 (1976); Sugarman v Dougnll,
413 U.S. 'i34 11973).

79. 46 N.J. .349. 217 A.2d 126 (1960), on remand, 93 N.J. Super. 109, 236
V21 175 iy67), reed. 53 N.J. 71, 248 'A.2d 427 (1968).
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the commerce clause.Although many recent Supreme Court cases
would indicate per xe invalidity for such an overt discrimination.8
the court held that federalism considerations mandated greater dis-
cretion for states in their internal operations. Thus, it held that in-
state preferencesshould he judged by a reasonableness standard
rather than a per so rule ot iuv.diditv; the iimuirv in >uc:i eases would
ho whether the burden was ‘undue” or unreasonable.8’

Under the St/tv standard, statutes whii.ii onlv invoKed tninur inter-
ference with commerce, such as tie bid nretcronccs. would be unbelt’.
At the same time percentage preferences probably would he invalid
because ot their larger direct and indirect burdens on interstate com-
merce. Absolute preferences surely would he declare'.l invalid as i
prohibition of trade between states. Reciprocal preference laws would
present the most difficult question. They are probably invoked less
often than percentage or absolute preferences, and are somewiiat
justifiable as a form, of self-defense against unconstitutional laws of
other states. Because they present the same type of burden on com-
merce as percentage preferences, howev er, they arc probably constitu-
tionally invalid.”

80. 46 N.J. at 353, 217 A.2d at 130. .

81. E.g., Baldwin v. G.A.F. Scelip, Inc, 201 U.S. 511 (1933b Dean Milk
Co. v. City ul Madison. 310 U.S. >19 v19310 Polar lec Cream ami Cream re
Co. v. Andrews. 375 U.S. 101 +1904 * See titsi, H. P. Hood ap.rl Sons, Inc. v.
Du.Mond, 33(5 U.S. 323 (1949): .

Our system. i stored b?/ the Commerce Clause, is that every farmer

and every craftsman shall lie ciicotira™ut ;0 produce bv die certainty

that he will have free access to every market in the Nation, that no

home embargoes will withhold his exports, and im foreign state will by
customs duties or regulations exclude them. Likewise, every consumer
may look to the free competition from every producing area in the

Nafion to protect him from exploitation by any. Such was the vision

of the Founders, such has been the doctrine of this Court which lias

([uven it reality.

Id. at 526. . . o

*52. The statute involved in sins was not a typical in-statc preference s the
term has been used in this Comment. Its olFect. however, was to force in-state
production at the expense of producers and distributors from other uates, which
Is almost identical to the effect of preference laws. .

3. On remand, the Superior Court found that it was unreasonable to require
suppliers to purchase milk from residents in the prior year, but the requirement
that a similar amount he purchased in the cumins year'was upheld. The f.ndin;
was based on an agparen ly careful analysis of the New Jersey fluid milk market.
93 N.J. Super. 109. 114-15. 23fi  2d 176, 179-30 il9f>7;" The New Jersey
Supreme Court reversed and remanded aeain, indicating that some additional
evidence may establi-h "siguiiicaut discouragements of free bidding and additional
burdens on Interstate commerce." 33 N.J. 71. 74, 21S A.2d 427, 429 1196S).
Also, it noted that federal activity in the area may have rendered the statute
unnecessary. 1d. at 73, 248 A.2d at 249. .

SI. "R'ciprocal provisions in other types nf statutes have typically keen up-
held against a variety of challenges, but usually only because the iezislatinn of
the other state is legitimate. See U It L Motor Freight. Inc. v. Hermann, 12!)
N.J. Super 27>, 29.3 A.2d 712 «iJ72).
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The SMs approach was rejected N anerican Vearnook ©o

~scew - @ later case involving a Florida statute which required that
Jll public printing be performed in the state.80 The attack was by a
school yearbook printer which had no printing facilities in Florida.
Relying on the older line of cases and the fiction of proprietary
power, the court upheld the statute on both equal protection and
commerce clause grounds. The court saw merit in the ... holding,
enit it felt that an .. ... measurement of the impact on commerce
would he necessary for each bid. The court, however, misiuterpreted
-ms The s... court intended that a preference statute would be
invalid in its entirety if its overall burden on commerce was
unreasonable 47

The United States Supreme Court has never issued an opinion
.n the validity of preference laws88 A summary analysis of the
recent case ot //UQ/IES . aiexanaria scran cor 230 however, might
indicate that in-state preference laws would be found constitutionally
o.did. The Supreme Court upheld a special program in Maryland
which encouraged faster processing of abandoned or wrecked auto-
mobile "luilks” in the stale. An important element in the success of
the program was a provision for clearing titles to the automobiles. A
974 amendment to the Act™ withdrew part of the special title clear-
ing device from out-of-state processors. As a result, they challenged
:hc validity of the amendments on commerce clause and equal pro-
vision grounds. Since the case involved a state expenditure prcgram
Mth the effect of favoring resident processors, it resembled in-state
eirjcurement preference laws, indeed, the issues were framed in
vnns ol su.te "purchases.” ™ especially by the dissenters.

83. 339 F. Supp. 719 (M.D. Fla.), atfd mem.. 4U9 u.s. 904 (1972).

_ Fla. stat. Ann. ) 253.03 (West 197.5). )

i7. Indeed. it would be J»urd to examine the impact on commerce from
wd; transaction and to scrutinize the uncunstitutionalitv of the statute as ainhed
.l The burden on commerce for the purpose of assessing the reasonableness
. . statute is the entire burden, rather than the effect from a single transaction.
It sobvious that individual purchases wiil most often have only min ab|meact.

V\ But see American Yearlsook Co. v. Askew, 339 F. Supg. 719 (M.U. Fla.),
sfil mem., 4l)y U.S. 904 (1972). The Supreme Court can be expected to give
;oI weight to Askew, particularly since it was not fully argued or briefed. see
ii.Jelman v. Jordan, 415 U.S. 651. 671 (1974) (Court's holding contrary to
the results of three summa;y affirmances in previous four years); cf. Hicks v.
Miranda. 422 U.S. 332 (1975). \skcw has not been followed by other courts.
Sir Image Carrier Cor?. v. Beame, 430 F. Supp. 579, 5S3 (S.D.NT.Y. 1977).

8. 426 U.S. 794 (1976).

90. see Mo. Thansp. Code Ann. $ 1-501 (1977).

91. At one point the Court noted that:

Until today the Court has not been asked to hold that the entry by

the State itself into the market as a purchaser, in elfect, of a potential

article of interstate cmiunerce creates a burden upon that commerce if

*he State restricts its trade to its own citizens or businesses within the
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Closer scrutiny, however, suggests some important differences
between the Maryland program and in-state preference laws. The
Maryland program had motives other than discrimination. Its gen-
eral goal was to help the environment and aesthetics in the state.
Even the 1974 amendments were justifiable as an effort to minimize
the dislocation and dishonesty inherent in interstate shipments and
easy title clearance. The Court noted that the amendments helped
Maryland avoid paying bounties to processors for hulks abandoned
in other states.o2

Also. the majority may well have been implicitly relying on fed-
eralism principles and an unspoken haltin' , approach. Such'a view-
point would emphasize the important role of the states as experi-
menters with innovative programs, and reilcct a desire to encourage
states to accomplish laudable goals such as environmental protection/’
Such a holding is consistent with the rule adopted by ... Thus,
even in light of the dictum in «.,....- preference laws should not
survive commerce clause scrutiny because thev lack any justification
as special experiments or programs with non-discriminatory motives.

Tlte Eqgatil Protection C lause

Manv cases which involve challenges to preference laws on com-
mei\c clause grounds allege violations of the equal protection clause
of the fourteenth amendment as well."” The analysis should be very

92. 426 U.S. at 404-03. . o
93. Courts have freﬂuently noted reluctance to strike down state legislation
which represents a nove apgroach to agartlcular problem. See Whalen v. Rue.
429 U.S. 059, 597 i 1977 < Procter and Camnle Co. v. City of Chicago, 31)9 F.2.:
69 /7th Cir. 1975), cert. denied 421 U.S. 97.3 il975."t American Can Co.
Uregm Liquor Control Comm'n, 15 Or. App. (>15, 517 P.2d 691 1.1973).
4, - - note 91 wifim. The li-senters accurately pointed out that the decision
was a retreat Iroin established commerce clause doctrine, 426 U.S. at 317-19, but
their concern that the Court was abrogating it' role in preserving nationalism and
interstate cooperation was ov-rstatcd. See Hunt v, Washington State Apple
Advertlsmg Coinm'n. 432 U.S. 333 (1977g: Complete Auto Transit, Inc. v.
Brady. 450 U.S, 274 (1977). Boston Stock Exchange v. State Tax Commn, 429
U.S. 318, 329 (1977) (unanimous decision striking down a discriminatory Now
York tax on commerce clause grounds): .
The prohibition against discriminatory treatment of interstate commerce
follows inexorably from the basic purpose of the Clause. Permitting the
individual States’ to enact laws that favor local enterprises at the ex-
pense of out-of-state )>i*uiessps “would invite a multiplication of
preferential trade areas destructive" or the free trade: which the Clause
_pr.tits. Dpean Milk Ci. . Stadium. 310 U.S. 349. 356 i 513.
Si" also_Great Atlantic and Pacific Tea Co. v. Cottrell. 424 U.S. 3r-3 11976V
95 Eg. American Year!-ik Co. v. A-kew 39 F. Supp. 7.1 M .D. Fla »
afj'd mem.. 409 U.S. 901 11072): City o: Phoenix v, Super. Ct.. 1#3 Arts. 333,
314 P.2:i 454 1973U Schrry v. Allison Stroi Mfg. Co., 75 Ariz. 252, 255 P.2.1
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different from that under die commerce clause, but, unfortunately,
courts too often use only a single rationale.”*

While the focus of commerce clause scrutiny is on the impact
upon interstate commerce, the equal protection clause addresses the
rationality of using the classification scheme of the preference statute.
Determining whether a preference statute is “rational” will neces-
sarily require balancing the legitimate interests which the state seeks
to achieve against the statute's impact upon a particular business or
the class of non-resident businesses affected.

Some courts have been reluctant to engage in such a balancing
approach. For example, iN «n crican Yearbook co. v. askew .01 LNE
governmental-proprietary distinction was invoked in support of the
broad dictum that "[w]hen the state exercises its proprietary or busi-
ness power, however, it is subject to no more limitation than a private
individual or corporation would be in transacting 'he same busi-
ness.”  The ..... court, however, was clearly wrong; all state
action will lie subject to at least some fourteenth amendment
scrutiny.**

Even though ..... was affirmed by the Supreme Court, it has
not been followed by other federal courts.I" ..... was not even
cited by the court in «aijco construction co. o vorsanger.ox INWhHICh
a three judge court used a traditional equal protection analysis to find
that the .Arkansas three percent in-state preference statute was un-
constitutional. Since the overt purpose of the act was to discriminate
against non-resident bidders, the court noted that “the statute would
at best be highly suspect whether considered from the standpoint of

96. see American Yearbook Co. v. Askew, .739 F. Supp. 719 (M.D..Flaj,
mfd mem., 409 1i.S. 904 11972); City of Phoenix v. Super. Ct., 109 .Ariz. 533,
514 P.2tl 4541 1973&; Tribune Printing and Binding Co. v. Barnes, 7 N.D. 591,
75 NAV, 904 (1S9S).

97. 339 F. Supp.719 (M.D. Fla.), afd mem.409 U.S. 904 (1972).

98. 359 F. Supp.at 721. The only case cited for the proposition that pro-
prietary nmvtioiis are specially protected, Atkin v. kansas, 191 U.S. 207 (1903),
involved a limitation on congressional power to requlate internal state policies,
aid not fourteenth amendment issues.

99. See Elrod v. Bums, 427 U.S. 347 (1970); Sugarmon v. Dougall, 413
US. 634 (1973). The Haw in the Court's reasoning IS most obvious in cases
involving suspect classifications or fundamental rights, but such situations are
different from the normal preference law attack only in that there is a higher
I'vel of scrutiny. Proper weight can he given to federalism consideration* under
cither standard of review without completely immunizing preference statutes
from attack. . _
~100. For example, in Image Carrier Corp. v. Beame, 430 F. Supp. 579, 583
iS.DN.Y. 1977), the court saw *“no justification in the case law, the language
Jif the .AAmendment, or in reason for restricting the reach of the equal protection
clause. Indeed, such a course would be fought with danger to the very principles
underpinning the Amendment" The court rejected the Askew aﬁproach and
declared that a New York City practice of not contracting with non-union
printers constituted an eqsual protection violation.

Id1. 597 F. Sunn. 1105 1E.D. Ark. 1973),
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the Equai Protection Clause or from the standpoint of the Commerce
Clause." 10 The state had attempted to justify the act on a variety
of bases, including enhancement of the state's economy and an even-
tual increase in tax revenues. The court replied, however, that:

The trouble with that proposition is that its truth is not self-evi-
dent, and there is no evidence before us tending to show that the
preference has in fact served the fiscal interests of State and local
government in Arkansas in any significant way or that it is likelv
to do so in the future.

On the other hand, it is clear tc us what Act 264. including
its criteria, is reasonably calculated to do is discourage persons
from entering the public contracting field in Arkansas, reduce
competition In the field, and substantially increase the cost of
public work in this State as it would have done in this case but
for our holdiing.,,",

Once such an overtly discriminatory motive is shown, the burden
shifts to the state to prove the legitimacy and rationality of the prac-
tice. It is doubtful that a state could establish that attempting to
gain an economic advantage at the expense of citizens of other states
is a legitimate interest.I” Normally legislative judgments about dis-
puted economic issues would be entitled to deference by the judi-
ciary, but judicial control is far more important when a state legis-
lature is burdening those from other states. Without supervision bv
the courts, citizens of other states could protect themselves onlv
through retaliatory measures and other forms of economic warfare.5”
Although tie bid preferences may be justified because of their mini-
mal impact, percentage preference laws would probablv be found
invalid under the equal protection clause.

Although in-state preference laws which require contractors to
employ only residents or citizens for certain public projects involve
slightly different considerations, they are also probably unconstitu-
tional under the equal protection clause. Those statutes typically
require a period of residency and often both state and United States

102. 14. at 1111,
103. 1a. at 1112, .
(191%.)Hunt [. Washington State Apple Advertising Comm', 432 U.S. 333

10 .. Sec Tnomer v, Witsell, 334 U.S. 3S5 (1943); Lyndcn Transport. Inc. v,
State. 532 P.2d 700, 710 (Alaska 1975): “A discrimination between residents
-nd nonresidents based solely on the object of assisting one class ov«r the other
economically cannot he upheld under either the privileges and immunities or
equal protection clauses.’ .

106.  In Austin v. New Hampshire, 420 U.S. 650 (1975'. the Supreme C'ert
used a stricter standard uf review in invalidating i New Hampshire tax on non-
resident workers hecame retaliation in their home state would be their only
other effective remedy.
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citizt-nship.;,T Two recent casesI"8 have declared such laws uncon-
stitutional through the use of a strict scrutiny standard of review.
That standard was held to be appropriate because a durational resi-
dency requirement may violate the penumbral “right to travel,” 103
and a citizenship requirement may discriminate against resident
aliens.”" Both courts held that the states could still require public
contractors to employ only bona fide residents, as long as duration of
residency and citizenship were not factors. The rights of the parties
before those courts might be adequately protected under such a ruling,
but public contractors from other states could be severely harmed.1’
An employer tnav be able to successfully challenge a resident employ-
ment preference under the equal protection clause, but he could not
vicariously assert the rights of his employees to obtain a higher
standard of review.

The P rivileges and Im m unities C lause

In-state preference laws could also be challenged based on the
privileges and immunities clause.”* When the state creates a classi-
fication based 011 in-state residency, the privileges and immunities
analysis is somewhat similar to that under the equal protection clause.

The case of +..rver . w iscni 113 considered the validity of a
group ot South Carolina statutes with many similarities to in-state
preference laws. One of the sections imposed an annual license fee
ot 25.00 on shrimp boats owned by residents, and $2,500.00 on non-
residents who wore engaged in shrimping off the North Carolina
const.14 As with preference laws, such statutes discriminate overtly
ag.iinst businesses from other states. Most significant in the opinion
is the Court's restatement of the underlying values furthered by the
privileges and immunities clause:

~+Tiie primary purpose of this clause . . . was to help fuse
into one Nation a collection of independent, sovereign States. It

i07. See note 15 ntpra.

i0Y Micklin v. (Jrheck, 565 P.2d 159 (Alaska 1977), probable jurisdiction
Litd. 46 U.S.LAV. 5293 gOct. 31, 1977); People ex rel. Holland v. Bleieh
(.nistr. Co., 61 1112d 25S, 335 N.E.2d 469 (1975)!

i0y. See Shaﬁno v. Thompson, 394 U.S. 618 (1969).

110. See Graham v. Richardson, 403 U.S. 365 11971). .

111 A re(iunement to employ only residents may in practice operate to pre-
clude them from competing lor projects in states with such laws. The impact
could lie particularly severe to the extent that the project required a large
proportion of skilled” employees, since it would lie more difficult to hire such
individuals locally fur a temporar)f job. . . -

112. US. const., art. IV, $2. The clause provides simply that: 'The Citizens
Ji each State shall he entitled to all Privileges and Immunities of Citizens in the
several States.”

113. 334 U.S. 335 , 194S).

114. S. C. Cone ann. ) 3379 (1947.V
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was designed to insure to a citizen of State A who ventures into
State B the same privileges which the citizens of State B enjov.
For protection of suctfcequality the citizen of State A was nor to
be restricted to the uncertain remedies afforded by diplomatic
processes and official retaliation .. ..

In line with this underlying purpose, it was long ago decided
that one of the privileges which the clause guarantees to citizens
of State A is that of doing business in State B on terms of sub-
stantial equality with citizens of that State.!'s

Because the degree of discrimination did not bear a close relationship
to any \alid state objective, the Court found that the licensing scheme
violated the privileges and immunities clause.5.1

roomer, then, stands tor the proposition that businesses should be
able to compete in other states under substantially the same conditions
as residents of those states. The argument which is sometimes asserted
that an in-state preference is compensation for lost tax revenues is
unconvincing. A state will lose some tax revenues .., time goods are
produced or services performed outside the state. If there is unre-
stricted free trade among states, specialization in one state will leave
a vacuum to be filled by goods which can be best produced else-
where. Thus, allowing freer trade will increase efficienev and total
output, and ultimately ........ the tax base in each state.117 The
privileges and immunities clause "out!awl[s] classifications based on
tlie fact of non-citizenship unless there is something to indicate that
non-citizens constitute a peculiar source of the evil at which the stat-
ute is aimed."¥ Insulation of home-state businesses is simply not a
legitimate interest under the privileges and immunities clause.

The Foreign Affairs Theory

In-statc preference laws may also be invalid to the extent that
they interfere with the broad national power over foreign affairs.
Although the power to regulate interstate and foreign commerce is

115, 3-34 U.S. at 393-96 lfootnotes omitted).

116. 334 U.S. at 396. . .

117. It makes no difference that the government is purchasing the goods
rather than private businesses. In this area the wisdom of our Nation's founders
i amplg/ supported by the latest economic theories. See text accompanying
notes 45-5S moprti. .

115, Tonmer v. U'itsell. 334 U.S. 385, 39C 19453: but see People cr rr1. Hol-
land v, Bleigh Constr. Co.. 61 1112d 258. -3 N E.2d 469 mi975". vvhere reducin
unemployment was found to lie a valid state interest under both the equal pro-
tection and the privileges and immunities clauses. Althnuch such a eoal arrears
even more compelling on its surtace tiian th-- m'retention” of tax collars, in pmip'-'
it is the same. Hediicing unemployment is -‘irely an important state interest.
doing it at the expenseof join in other states 'is an activity that the privileges
and immunities clause was intended to prohibit.
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granted to Congress in the same clause of the Constitution,110 state
jctiuties in the two areas are governed by very different standards.
An important and legitimate state interest may justify even substantial
burdens on interstate commerce; 120 but in the area of foreign affairs,
state regulation which could embarrass or interfere with federal policy
is prohibited regardless of the state’s interest.121

The federal government may legitimately discriminate against
businesses from foreign countries. Since 1933 the federal procure-
ment system has pursued a "Buy American” policy,122 with percentage
preferences set by executive order at six to twelve percent.12’ A fifty
percent domestic preference was imposed in 1964 for all defense
department spending in an effort to assist in balance of payments
problems.12*  About one third of the states also have Buy American
statutes.123  Although such laws superficially appear consistent with
the federal Buy American program, they are unauthorized and clearly
have an adverse effect on foreign trade.12' Accordingly, California’s

119. US. Const, art. I, 5§, cl. 3.

130. E.g., Parker v. Brown, 317 U.S. 341 (1943); Aldens, Inc. v.LaFollettc,
552 F.2d 745 (Tth Cir. 1977).

121, US. v. Curriss-Wright Export Corp., 299 U.S. 304 (1936); U.S. v.
Belmont, 301 U.S. 324, 330" (195.); ef. Cooley v. Board of Wardens, 53 U.S.
<12 How.) 299 31851) see B. schwartz, |.| A'commentary on the CONSNN:-
tiun s 391l at 97-95 (1903). The exclusive power of the federal government
ever foreign affairs is an implied power inherent in our national system and is
broader than the power to regulate commerce or ;hepower tomake treaties with
foreign nations. Zschermg v. Miller, 389 U.S. 429  (196S); U.S. v. Pink, 315
U.S. 7203, 230-34 (1942)." Since foreign commerce is included in the broader
category of foreign aifairs, different standards apply to state interference with
interstate as oggosed to foreign commerce. cf. Hale v. Bunco Trading Co., 300
US. 375 -1939). .

'22. 47 stat. 1520 (1933), 41 US.C. & i0a-d (19705).

123. Exec. Order No. 10582,19 Fed. Reg. 39&3 (1952).

124. Memorandum Irom Cyrus Vance to Assistant Secretary ofDefense. (March
7, 1904), reprinted in Train0r, The Buy American Act: Examination, Analysis,
emi Cumpunion. 64 Mil. L. rev. 101. 120 a.128 11974 > in 1970, defense
spending for procurement and other contracting amounted to almost 70@ of all
federal ‘expenditures other than for personal services. peiw. of Commerce,
?9{1%%10 of Economic Analysis, 57 Survey of Current Business N0. 9 (Sept.

125. E.g., Hawaii Rev. Stat.§ 103-24 g].g?ﬁ), N'J. stat. Ann. 4$ 5233-2
,West 1955); okla. stat. ann. tit. 61, 451 (W(_ESt 1955); pa. stat. Ann. lIt.
71, 4039 (Purdon 1962). See National Association of State Purchasing Officials
Committee on Competition in Government Purchasing, 1963 survey of In-State
Preference F_’ruetivcs, Domestic vs. Foreigr] Purchases. )

126. Particularly because state expenditures are presently so large, the inter-
ference with foreign policy could be substantial. Indeed, some states have a
policy of purchasing no foreign goods, even absent statutor¥ authorization. And
since restrictive licensing or Inspection policies can accomplish similar results, at
least some foreign businesses uuupletely withdraw from the competition. See
Comment, State "Buy American®” Policies—One Vice, Many Voices, 32 Geo.
wash. L. rev. 384, 586. 504 il9C4); Comment. State Buy-Amcriean Statutes:
Their Relation to the Cencrul Agreement on Tariffs and Trade and ‘he Federal

Constitution, 32 ohio St. L.J. 568 (1971).
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Buy American law was declared unconstitutional in s covicnen 5o

In-state preference laws accomplish a result similar to Buv Ameri-
can statutes.I" The resemblance of in-state preference laws to state
imposed tariffs is even more striking when such preferences are ap-
plied to foreign contractors. Although there may be no direct con-
flict between most in-state preference laws and the General Agreement
on Tariffs and Trade.1-'1 they lead to inconsistent and otVm unfair
treatment of foreign businesses. Thus, to the extent in-tato preference
laws interfere with our foreign relations, they represent an invilid
exorcise of state powi .

In-statc preference laws, however, are unlikclv to be attacked an
a foreign affairs theory. Domestic contractors would lack standing to
assert the violation, and it is rarely worth the effort for a' foreign
contractor to bring suit in the United Stales over such an issue. Also.

127 25 CalApp:2d 221, M Oil. liplr. mid ; 1951

The California Buy American Act. in effectively placing an embargo on
foreign products, amounts to an usurpation by this state of the power
of the federal government to conduct foreign ‘trade policy. That there
are presailing state policies which arc served by the retention of such
an act is ‘mwholly irrelevant to judicial inquiry . . .." Only the fed-
eral government can fix the Ipnce.of fair competition when ‘such "."ni-
petitinn is on an international basis. Foreu{;_n rade is properiy  sub-
ject ot national concern, not state regulation. State regulation can
only impede, not foster international trade policies.

Id. at 225-20, SO C.d. Rptr. at 80-5: hut cf. K. .S B. THinic.il Vile* v. No. New
Jersey Di*t. Water Comm'n. 130 N%.J. Super. 553, 375 A.2! 203 Super. C:
19771 idictum j, rfft on other grotim/c, 151 N. J. Super. 21s. 375 A2l
IA%). Div.3; \m. institute lor Imported Steel v. County of Erie, 3* Mi-e-.
1059, 297 X.Y.S.2J 502 iSup. Ct. 1958). rcc',1 On other grounds. 32 A.2d 2*L.
302 N.V.S.2cl 51 11969). . .

12s. California's attorney general later concluded tliat the in-state preference
laws also had an adverse impact an foreign commerce, and lie declared that the'
also ww; unconstitutional. 53 Op, Atty Ccn, of C.d. 72-73 11970".

129, 61 Stat. Pt. 5, T.LA.S. No. 1700 (1917). The agreement iC.\TT) pro-
hibits state or local governments from imposing any restriction or regulation
which results in less favorable treatment for foreign ‘goods than is accorded to
domestic or in-state products in any aspect of the distribution, transportation, n
seIIm}g process, 1d. at A 19.  But another section states: ,

he provisions of this Article shall not apply to laws, regulations cr
requirements F(1;overn|ng the procurement v governmental agencies of
products purchased for %ovemmental purposes’ and not with a view to
commercial resale or with a view to use In the production of goods for
commercial resale. .

61 Stat. Pt. 5. 57-68. T.LA.S. No. 1700 (1947). Thus, most public procure-
ment would he exempt from the GATT requirements, with the exception ot
purchases for functions such as publicly funded utilities. BaKlwin-l.ana-li.anilter.
Corﬁ. v. .Superior Court, 208 CaI.ApB: d 803. 25 Cal. Rptr. 798 1052" k. S. P
Technical Sales v. No. New Jersey Dist. Water Supply Comm'n. 131 N.J. Super.
215, 375 A.2d 950 (1977). See Note, californio’s iiuu-."ortcrtc;n poiico: Cc
with GATT and tltc Constitution. 17 stanford |.. Rev. 119 <l1e-'j-4>,
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more subtle mechanisms could accomplish similar results.130 Thus,
the foreign affairs theory will probably generate only rare litigation.

Preemption

Even if in-state preference laws are not found unconstitutional,
federal power over commerce might be invoked to supercede, or pre-
empt, them. Because public contracting is often considered an inter-
nal state function, however, federalism considerations and the tenrh
amendmentLll may limit the reach of the commerce power in such a
situation.

Federal regulation of virtually all aspects of business and many
state activities has become commonplace in recent times. Indeed, the
expansion of uniform national requirements was probably essential to
the rapid development and prosperity of our commercial system.
There can be no doubt that the relative importance of state govern-
ments has been diminished in the process. The need for protection
of states' rights, however, was recognized recently by the Supreme
Court iN w avionar teague of cities ¢ U scnip -

Writing for the majority of five, Justice Rehnquist found that the
ability to determine wages and hours for state employees were "func-
tions essential to separate and independent existence,” so that Con-
gress could not interfere with the states' decisions by extending
minimum wage and overtime provisions to them. Important to his
conclusion was the finding that the federal requirements would impose
substantial financial burdens on the states, so that many programs
would have to be cut back, and some even discontinued. In contrast,
the absence of in-state preferences would directly reduce the expense
of governmental procurement, and might even benefit the overall state
economy.X® Although some of the language in waiionar teague o

no. Many of the practices arc informal, unwritten policies of state procure-
ment officials. see Note, Stcte "Buy American™ Policies—One Vice, Many Voices,
32 (Jeo. wasn. L. Kev. 53-1. SSti' (1964). Also, foreign contractors could be
dlectively excluded through restrictive bid specifications, excessive bonding re-
ﬂudlrements, unfair inspections, licensing restrictions and inadequate advertising of
ids.
1310 'S, const, amend. X: “The powers not delegated to the United States
in the Constitution, nor prohibited by it to the States, are reserved to the States
respectively, or to the peogle." . _

32, 420 U.S. 833 (1970) (overrullnq Maryland v. Wirtz, 392 U.S. 183
~1908)%. National League of Cities involved a 1974 amendment to the Fair
Lalmr ‘Standards Act which expanded the definition of "emgloger" to include
must state and local governmental agencies. Pub. L. Ne 93-259, § 6(a)(1), 953
WM. sB Stat. 58 (1974) (codified at 29 U.S.C. § 203td), (s)(5), (k %19 0).
Tins hud tlie effect m maklnﬁ the entire Act applicable to those activities, but the
enly extension at issue was that of the minimum wage and overtime provisions.
29 U.S.C. 5% 206, 207 (1970).

133. See text accompanying notes 45-58 mpra.
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¢ ues 1= broad enough to preclude virtually all federal regulation of
state activities,1* its actual holding appears to be much narrower.
Contrary to the fears expressed in Justice Brennan's dissent,1'1 the
case has not been expanded beyond the narrow factual situation it
involved. It has been held that the equal pay provisions of the Fair
Labor Standards Actl™ could still be justified under the commerce
power since the intrusions are less significant and discrimination can-
not be considered an “essential governmental function.” 137 Also, the
application of Title VII of The Civil Rights Act1 to the states was
upheld by the Court without dissent under section five of the four-
teenth amendment.11" Under such an analysis, discrimination against
those from other states could be considered an illegitimate “overn-
mental purpose under the commerce clause, the privileges and immu-
nities clause, and perhaps even under the equal protection clause.141
Thus, the reach of the commerce clause should extend far enough to
preempt in-state preference laws.141

134. Eg, 420 U.S. at 852 .

We hold that insofar as the challenged amendments operate to directly
displace the states' freedom to structure integral operations in areas of
traditional governmental functions, they are not within the authority
granted Congress bv Art [, $S, cl. 3.

135, 420 U.S. at 358-500, 875.

130. 29 U.S.C. 5% 206(d)(1) F(1970).

137. Christensen v. lowa, 417 F. Supp. 423 (N.D. lowa 1976); User.- v. Dallas
Ind. School Dist., 421 F. Supp. Il (N.D. Tex. 1976); Brown v. County of Santa
Barbara, 427 F. Supp. 112 (C.D. Ca). 1977). Stating :hat discrimination is net
an important attribute of state sovereignty is somewhat conclusory, but it reflects
a judicial conclusion about the weight given to the state's interest when balancing
it “against national concerns. Such a weighing process was inherent in the xu-
tional League of Cities decision. See Michelman, ‘ales’ Rid'ts and States' Roles.
Permutations of "Sovereignty™ m Suhonui League of Cities ». Usury, 'ifi Yale
L. 1 1165 (1977); Tribe. unraveling National League oi Cities: The New
Federalism and Affirmative Rights to Essential Governmental Services, 90 H\iw.
L. rev. 1065 (1977); Note, National League of Cities v. Usertj: A Sew Approach
to State Sovereignty?, 43 U. Colo. L. Rev, 467 i1977).

138 42 US.C. S ale-s) " 11970) |

139. Fitzpatrick v. Bitzer, 127 U.S. 445 (1976) (per Rehnquist, J.),

140. Some courts have upheld the application ut the equal pay provisions at
the Fair Labor Standards Act to the States on the basis of section five of the
fourteenth amendment instead of on the commerce clause. See Usery v. Aliegheny
County Institution Dist.. 544 F.2d 148 (30 Cir. 197 6 Usery v. EdWard f. Meyer
Memorial Hospital, 423 F. Supp. 1368 (W.D.N.Y. 1977). o

141, If Congressional power over interstate commerce was sufficient to super-
cede in-state preference laws, federal administrative action might accomplisn a
similar resuit. " The Federal Trade Commission has recentlz been 8ranted broad
rulemaking powers. 15 U.S.C.A. ) 57a(a)(|)SB) (West Supp. 1976), and the
antlcomPetltlve.oltccts of preference laws could readily bring themwithin the
realm of "unfair trade practices" over which the F.T.C. mlght eXerciseitsjuris-
diction. see F.T.C. v. Sperrv & Hutchinson Co.. 405 U.S. 233 (1972). There i
some douht as to whether the -talcs fall within the jurisdiction of the F.T.C.
even in its ruie-making capacity. See California ex rcl. Christensen v. F.T.C., 543
F.2d 1321 (9th Cir. 197]? But recent activities have begun probing deeper ara
deeper into anticompetitive activities on the part of states. Rule-making pro-
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Conclusion

The wisdom and ultimate efficacy of in-str.te preference laws are
open to serious question. Such laws impose substantial burdens on
interstate commerce, and verv likelv constitute commerce clause vio-
lutions for that reason. Most would probably not be upheld under a
fourteenth amendment attack, and they also appear to violate the
privileges and immunities clause. Further, i ch laws are invalid to
the extent that they represent an intrusion t* the states into the fed-
eral domain of foreign atfnirs. Finally, preference laws could be
directlv preempted bv action of the federal government through its
power over interstate conunerce.143 It is unfortunate that such laws
have been so widely enacted, and surprising that they have not been
successfully challenged more often.

D onald E Jordan

ctedines or investigations are underway which would effectively invalidate state
prohibitions or advertising by sellers of prescription drugs, veterinarians and the
eyeglass industry, and the coinmentators uniformly advocate F.T.C. jurisdiction
over anticompetitive state practices. sue Badal, Restrictive State Laws and the
Federal Trade Commission, 29 Admin. L. Rev. 239 (1977); Verkuil, Preemption
of State Law bu the Federul Trutlc Commission, 1976 Duke L. J. 223; .Vote, The
State Action Exemption and Antitrust Enforcement Under the Federal Trade
Commission Act, S9 Hahv. L. Rev. 713 S 970).

142, In light of the many attacks wliich might be made on preference laws, it
sometimes too easy to overlook the fact that they could be modified or repealed
at any time by individual Mates, The American Bar .Association Sections on
Local Government Law and Public Contract Law arc nearly finished with their
joint project of drafting a model procurement code. Sections on Local Govern-
ment Law and Public’ Contract Law of the American Bar .Association, Model
Procurement Code. (Preliminary Working Paper No. Il 1977". It will rcpiesent
iiiv "Mate iif the art” in purchasing laws, and will encourage efficiency and com-
petition at all levels ol gpvernment. The present version of the Code contains
toe alternatives of a tie bid or a percentage preference. The percentage prefer-
ence is properly discouraged, and should not be adopted by any state contem-
plating a reiorm of their procurement laws.

is
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186. 417 P.2d
1043, 87

State v. Kruchtcn, I'U Ariz.
510 11966), cert, denied, 585 U.S.
S.Ct. 784, 17 L.Ed. 2d 687 (1067).

[6.7] The fact that
present during the replaying of the tapes is
not reversible error. Bustamante v. Ey-
nian, 456 F.2d 269 (9th Cir. 1972) heitl
narrowly that in a capital ease the defend-

Savoy was not

ant's right to lie present in the courtroom
is constitutional and cannot be
However, in less than a capita! ease it may
Therefore Savoy’s ab-

waived.

be harmless error.
sence during the replaying of the tape falls
under the rule of State v. Bustamante, su-
pra and State v. Cutic. 12 Aru.App. 461,

471 1\2d 765 (I'>70) holding that unless
prejudice is shown the error is harmless.
Vo prejudice was shown here.

Affirmed.

HAYS, G J.,, CAMERON. V. C. J.. and
STRUCKMEYER. and IFOLOIIAN, JJ.
concur.

1DArz. X3
CITY or PHOENIX, a political subdivision
of the State of Arizona. City of Mesa, a po-
litical subdivision of tho State of Arizona,
and Zurn Engineers, a corporation, Peti-
tioners,

v,
The SUPERIOR COURT o* ' ‘tate of Arl-
zona IN AND FO -JUNTY OF

MARICOPA and Morris Rozar, judge there-
of, and iM M. Sundt Construction Co., an
Arizona corporation, Respondents.

No. 11094.

Supremo Court «( Arizona.
In Italic.

St o

Special action to prevent the enforce-
ment of the decision of .Superior Court
which ordered the award of certain con-
struction contract by the city to certain
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contractor. The Supreme Court, Holo'na::.
f., held, inter aiia, that the statute requir-
ing that a contract for public work which
would be paid from public funds be let to
contractor who has paid certain state and
county taxes m ease a better bid from non-
qualified contractor is less than c'T lower
iS not unconstitutional as denying CQtt.i’
protection of the laws or as em-.jiutmg the
commerce clause of the Federal Constitu-
tion.

Relict sought dented.

1 Commerce 0=54

Constitutional Law C=2lI

Municipal Corporations C=327

Statute providing, in letting of con-

tracts for expenditure of public funis, for
granting of 5*7- preference to contractors
who had paid county and state taxes for
two successive years immediately prior to
making of bid is not unconstitutional as'vi-
olating the equal protection provision a:
the Fourteenth Amendment and the com-
Constitution.

U.S.C.A.Const,

merce clause of the Federal
A.R.S. 8§ 54241, suhd. B;
art. 1, 88,cl. 5: Amend. 14.

2. Municipal Corporations C=33G(l)

Proceeds of revenue bm:<!> for con-

strue n{ water treatment plat:: fo sup-
ply water for city constituted
"pui A * within statute requiring a

:r7 preference to be given in letting ‘u
oil contracts tor public work to be pail
from public funds i:i case of contractors
who have paid state and county taxes. A.
R.S. 9-521 et seq, 9-536, 34-241, suhd. 3.
.See publication Words ami Piirnses
for other judicial constructions and

definitions.

3. Statutes C=219(l)
Courts give great weight to opinions
of those charged with duty of administer-

ing the regulation of a pursuit involving
technical expertise.
4. Appeal and Error C=iQIO.I(fil

The Supreme Court will not di.-tur;.-

findings of trial court when supported 'e
substantial evidence.



GALESBURG CONST. CO. v. BOARD OF TRUSTEES

Wyo. 745

CH*u. Wyo_w 1| PZi7as

uted 151 ALR. 781, 7%6. In ...

tual Insurance Comopany v. Jones, 3"'4Nb
R 10 SW2d 5. 125 ALR. 1149 .40
annotated in 125 ALR 1173 at 118 it
wes said that an insurance adjuster should
not state or act upon his own opinion as to
the legal rights of the insured. Steps taken
against the unauthorized practice of law
are not primarily for the protection of at-
torneys but for the protection of the public
from potential injury resulting from re-
liant on laymen for the performance of
... requiring the training, knowledge, and
responsibility . . a licensed attorney. .« ..
.y, 41 1112d 468, 244 N.E.2d 809 (1969).

Wk, therefore, find an underlying reason
why the adjuster would not authorize the
contractor to proceed but required Moewes
todo that He was ignorant about materi-
aimen's liens and not in a position to give
Moewes any advice in that regard; and, if
he had, he might have unlawfully engaged
in the practice of law.

In W hite v. Hanford Casualty Company,
LaApp,, 297 So.2d 744 (1974), it was hold
that a lay adjuster has no duty to advise
claimants of the law, citing ¢ ccn V. ¢ ruin
Dealers M utual Insurance Company, La.
A, 144 So.2d 685 (1962), where it was
said a simple inquiry to a Louisiana lawyer
would have avoided the difficulty. In tho
cae now before us, it is undisputed thul
Mbanes and the adjuster were equally igno-
rant of the law of materialmen's liens.
There was certainly no evidence that
Moawes was deliberately or even, as the
besis for an action, constructively lulled
into any sense of security. INsw v v i
or oanas. 1eX.CiV.App., 425 SW.2d 467
(2988) it was held an adjuster was under no
duty in adjusting a claim to interpret for
the claimant a notice provision of the city
charter, of which he was not even aware, or
even advise claimant to employ an attor-
rey; his duty was to investigate and at-
tenpt to settle claims for the insurance
company. That is all that the insurance
adjuster here was doing.

W& conclude and hold that an adjuster
for an insurance company, under the cir-

cumstances of this case, is under no duty to
give an insured the legal advice she claims
should have been given.

Affirmed.

GALESBURG CONSTRUCTION COMPA-
NY, INC. OF WYOMING, Plaintiff.

V.

The BOARD OF TRUSTEES OF MEMO-
RIAL HOSPITAL OF CONVERSE
COUNTY. Defendant

No. 5607.
Supreme Court of Wyoming.
March 9, 1982

A constitutional question was reserved
from the District Court of Converse Coun-
ty, William A Taylor, J., as to whether
statute giving preference to residents on
public contracts was unconstitutional. The
Supreme Court Raper, J., held that; (2)
statute as applied to nonresident corpora-
tion did not warrant strict scrutiny analysis,
liecause resident corporation was not a
member of a sus>ect classification, and be-
cause the fundamental rights of interstate
travel and the right to vote do not extend
to a corporation; (2) as applied to . onresi-
dent corporation bidding on public contract,
statute was not unconstitutional as viola-
live of the equal protection clause of the
Fourteenth Amendment, because the pur-
pose of the statute, that is, to encourage
local industry, was a legitimate state inter-
est, and because the statute as drawn was
rationally related to the advancement of
that interest; and (3) argument by nonresi-
dent corporation that statute should be de-
clared unconstitutional on a public policy
basis would not be considered.

Question answered.
Rooney, J., dissented and filed opinion.
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providing for an effective date." _Iﬂ
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The Department cf Commerce and Economic Development strongly supports £
this bill. Fostering economic diversification in the state requires

incubating local manufacturing and helping it to grow. This bill which
would mandate the use of Alaska products and provide a bidder pre-
ference for products constructed and/or purchased with state money W|||/| $$S[

do much to encourage and stimulate Alaska manufacturing.
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S tate of Al aska
OFFICE OF THE GOVERNOR
Juneau

February 19, 1986

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.0. Box V

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. 1I1l, sec. 18, of the Alaska
Constitution, I am transmitting a bill requiring that,
whenever practicable, Alaska products be used iIn construc-
tion projects financed with state money. This bill also

provides an economic incentive for contractors who promise
to use Alaska products as components iIn these construction
projects.

The Qlanguage in this bill 1is patterned after statutes en-
acted in Hawaili. The Department of Law believes that this
bill 1i1s a reasonable response to the state®"s interest 1In
ensuring maximum participation by Alaskans 1iIn the state"s
public works projects.

Under new AS 36.15.060, a bidder who designates the use of
certain Alaska products 1is given a preference over bidders
who do not intend to use Alaska products, through a per-

centage reduction in the amount of the bid. The percentage
rates are set out In new AS 36. 15.080 , which also provides
for classification of Alaska products. Penalties for

subsequent Tailure to use the designated Alaska products are
set out iIn new AS 36.15.070.

AS 37.05.230(1) 1i1s amended in sec. 4 of the bill to make
clear that, 1iIn determining whether an Alaska bidder should
be awarded a contract, the determining Tfactor is the amount
of the bid offered by the bidder, not the amount arrived at
by calculation of the Alaska product oreference under
AS 36.15.060.



The bill has a number of very desirable results. First, and
foremost, it will ensure, at reasonable cost, that jobs
generated 1in connection with supplying materials for public
works projects will be in Alaska. It will also encourage
the growth of 1local industry. Consequently, | encourage
passage of the bill.

Sincerely,

Governor



