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Sectional Outline CSHE 679 
A laska Products

This section amends AS 36.15.010 by requi r i n g  the use 

of Alaska forest products for public construction 

projects unless the Commis s i o n e r  of Commerce and 

Development certifies notice was given to manufact urers 

to supply the products and none wer e able to supply the 

forest products at a cost w ithin 7 percent of the cost 

for non-Alaska forest products.

Section 2.

AS 36.15.030 requires the use of A l a s k a  products 

including forest products, w7here practical, for state 

public construction projects and state funded m u n i cipal 

and school district public cons truction projects.

AS 36.15.040 allows the inclusion of language in c o n­

tract specifications granting a pre ference in bid e v a l­

uation if designated Alaska products are used. This 

section is not applicable to forest products.

AS 36.15.050 allows the designation of specific Alaska 

products for use in a specific public construction 

project. The section is applicable to forest products.

Section 1.



AS 36.15.060 allows the reduction of bids for the p u r­

poses of evaluation when designated A laska products are 

used. This section does not include forest products in 

the preference scheme.

AS 36.15.070 requires a p e na lty be applied to c o n t r a c­

tors who designate the use of Alaska products in their 

bids and fail to use them for reasons w i t h i n  their c o n­

trol. The amount of the p e n a l t y  is the amount of the 

preference given plus 1 percent. If a person has this 

penalty applied twice w i t h i n  a thiee year period, he is 

deemed a n o n - r e s p o n s i v e  bidder. C ontra cting a u t h o r­

ities will report these violat i o n s  to the D e p a r t m e n t  of 

Commerce and E conomic Develo p m e n t  w h i c h  shall m a i ntain 

a list of bidders d eemed non-responsive.

AS 36.15.080 requires the Department of Commer ce and 

Econom ic Dev elo p m e n t  to adopt regulations for 

establishing the value added in Alaska for products.

Value added in the state of more than 25 percent and 

less than 50 perc ent renders the product a Class I 

product, if value added is more than 50 percent but



\

less than 75 percent it is a Class II product and 75 

percent or more it is a Class III product.

The three classes of products receive the following 

preferences in bid evaluation.

Class I 3 percent prefere nce

Class II 5 percent pre fer e n c e

Class III 7 percent preference

AS 36.20.10 through 36.20.060 parallel the provisions 

of the language p ropo s e d  above as AS 36.20.030 through 

AS 36.20.080. These statutes have applic ation to all

state funded procurement except public constr uction 

projects.

Section 3.

AS 36.20.010 is amended to requirp a prefe r e n c e  for the 

use of Alaska products by state agencies as well as 

municipal ities and REAA's funded in whol e or part with 

state money.

Section 4.

AS 36.20.020 parallels AS 36.15.030.



AS 36.20.030 parallels AS 36.15.040.

AS 36.20.040 parallels AS 36.15.050.

AS 36.20.050 parallels AS 36.15.060.

AS 36.20.050 parallels AS 36.15.070.

AS 36.15.060 parallels AS 36.15.080.

Section 5.

This section amends AS 36.95.010 by stating definitions 

critical for the w o r k i n g  of the bill. The terms 

defined are "Alaska prod uct," "product," and "produced 

or manufa c t u r e d . "

Section 6.

This section amends AS 37.05.230 to m a k e  the Alaska 

products preference subject, to the Alaska bi dder's 

p r e f e r e n c e .



This section amends 37.05.260 by relation of its 

provisions to the A l aska pr oducts preference u nder 

AS 36.15.020.

Section 8.

The effective date for this bill is January 1, 1987.

Section 7.
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WORK DRAFT

Bradlev
4/16/86,

Original sponsor: Rules/Governor

IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE

CS FOR HOUSE BILL NO. 679 (State Affairs)

IN THE LEGISLATURE OF THE STATE OF A LASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A  BILL

For an Act entitled: "An Act relating to the purchase of A laska products;

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.15.010 is amended to read:

Sec. 36.15.010. USE OF L OCAL  FOREST PRODUCTS REQUIRED IN P R O J­

ECTS FINANCED BY PUBLIC MONEY. In a project involving public con­

struction described in AS 36.15.030 [FINANCED BY STATE MONEY] in which 

the use of timber, lumber, and m a nufa ctured lumber products is r e q u i r­

ed, only timber, lumber, and m a nufactured lumber products originating 

in this state from local foi asts mav [SHALL] be used unless the com­

missioner of commerce and economic development certifies that

(1) the manufacturers and suppliers that have notified the 

commissioner of commerce and economic development of their willingness 

to manufacture or supply Alaska forest products have been given r e a­

sonable notice of the forest product needs of the project; and

(2) the manufacturers and suppliers who have n o t ifie d the 

commissioner of commerce and economic development of their willingness 

to manufacture or supply A l a s k a  forest products are unable to supply 

the products to the project at a cost that is w ithin seven percent of 

the price offered by a manufacturer  or supplier of non-Alaska forest 

products [WHEREVER PRACTICABLE].

* Sec. 2. AS 36.15 is amended by adding n e w  sections to read:

Sec. 36.15.030. USE OF A LAS KA PRODUCTS. (a) In a project 

involving public construction as defined in AS 36.95.010 that is

- 1 - CSHB 679(SA)
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financed in whole or in part w i t h  state money, Alaska products shall 

be used whenever practicable. As used in this section, a project 

involving public construction that is financed with state monev means 

a project constructed by an agency of the state, by a municipality of 

the state under AS 14.1?.020 or 14.11.100, AS 29.89, or AS 35.15.080, 

or by a regional educational attendance area under AS 14.11.020.

(b) The provisions of AS 36.15.04ff and 36.15.060 - 36.15.080 do 

not apply to forest products required in projects involving public 

construction. The use of Alaska forest products in public 

construction is required by AS 36.15.010 - 36.15.020.

Sec. 36.15.040. CONTRACT SPECIFICATIONS. Contract specifica­

tions for a project described in AS 36.15.030 must include a provision 

that a bidder that designates in a bid the use of Alaska products 

identified in the specifications to the bid will receive the p r e f e r­

ence granted under AS 36.15.060 in the evaluation of the bid if the 

designated Alaska products meet the contract specifications.

Sec. 36.15.050. IDENTIFICATION OF ALASKA PRODUCTS. An agency of 

the state, a m u n i c i p a l i t y  of the state, and a regional educational 

attendance area may identif}' specific Alaska products for use in the 

construction of a specific public construction project.

Sec. 36.15.060. GRANT OF PREFERENCE. (a) In the evaluation of 

a bid, a bid that designates the use of Alaska products identified in 

the contract specifications and designated as Class I, Class II, or 

Class III state products under AS 36.15.080(a) and (b) is decreased by 

the percentage of the value of the designated Alaska product under 

AS 36.15.080(a) and ( b ) .

(b) A fter determining the preference under (a) of this section, 

the contract shall be awarded to the bidder submitting the lowest 

total bid unless a different bidder must be awarded the contract under 

CSHB 679(S A ) -2-
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AS 37.05.230(1).

(c) The contract amount of a contract awarded is the amount of 

the bid offered by the bidder.

(d) This section does not apply to a public construction project 

that is financed in whole or in part with federal money or aid if the 

preference is contrary to a federal law or regulation.

Sec. 36.15.070. PENALTY FOR FAILING TO USE DESIGNATED PRODUCTS,

(a) If a successful bidder who designates the use of an Alaska prod­

uct in a bid fails to use the designated product for a reason within

the control of the successful bidder, each payment under the contract

shall be reduced according to the following schedule:

(1) for a Class I designated Alaska product - four percent;

(2) for a Class II designated Alaska product - six percent;

(3) for a Class III designated Alaska product - eight

percent.

(b) A person is not a responsible bidder if, in the preceding 

three years, the person has twice designated the use of an Alaska 

product in a bid for a public construction project and has each time 

failed to use the designated Alaska product for reasons within the 

control of the bidder.

(c) An agency of the state, a municipality of the state, and a 

regional educational attendance area using state money for a project 

involving public construction shall report to the commissioner of 

commerce and economic development each contractor penalized under (a) 

of this section. The commissioner of commerce and economic develop­

ment shall maintain a list of contractors determined not to be respon­

sible bidders under (b) of this section.

Sec. 36.15.080. CLASSIFICATION OF ALASKA PRODUCTS. (a) The 

commissioner of commerce and economic development shall adopt

-3- CSHB 679(SA)
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regulations establishing the value added in the state for materials 

and supplies produced or manufact ured in the state that are used  in a 

construction project and shall publish a list of the products a n n u a l­

ly. A supplier may request inclusion of its product on the a p p r o p r i­

ate list.

(b) Materials and supplies w i t h  value added in the state that

are

(1) more than 25 percent and less than 50 percent of the 

manufacturer's quoted price is a Class I product;

(2) 50 percent or more and less than 75 percent of the 

manufacturer's quoted price is a Class II product; and

(3) 75 percent or more of a manufacturer's quoted price is 

a Class III product.

(c) In a bid evaluation under AS 36.15.060,

(1) a Class I product is given a three percent preference;

(2) a Class II product is given a five percent preference;

and

(3) a Class III product is given a seven percent p r e f e r­

ence.

* Sec. 3. AS 36.20.010 is amended to read:

Sec. 36.20.010. PREFERENCE FOR [OF PRODUCERS OR DEALERS IN] 

A L A S K A  P R O D U C T S . In making a purchase [PURCHASES] or awarding a 

contract [CONTRACTS] for supplies, commodities^ or materials for an 

office or institution of this state that is financed in whole or in 

part w i t h  state money, preference shall be given, whenever p r a c t i c a­

ble, to Alaska products [PRODUCERS AND DEALERS IN THE STATE], price 

and quality being equal. A purchase is made and a contract for sup­

plies, commodities, or materials is awarded under this section w h e n­

ever the purchase or award is made by an agency of the state, a

CSHB 679(SA) -A-
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11

12

13

1 municipality of the state, or a regional educational attendance area.

2 * Sec. 4. AS 36.20 is amended by adding new sections to read:

3 Sec. 36.20.020. CONTRACT SPECIFICATIONS. Contract specifica-

4 tions for a purchase or a contract award described in AS 36.20.010

5 must include a provision that a bidder that designates in a bid the

6 use of Alaska products identified in the specifications to the bid

7 will receive the preference granted under AS 36.20.040 in the eval-

8 uation of the bid if the designated Alaska products meet the contract

9 specifications.

10 Sec. 36.20.030. IDENTIFICATION OF ALASKA PRODUCTS. An agency of

the state, a municipality of the state, and a regional educational 

attendance area may identify specific Alaska products for use in 

making a purchase or awarding a contract under AS 36.20.010.

14 Sec. 36.20.040. GRANT OF PREFERENCE. (a) In the evaluation of

15 a bid, a bid that designates the use of Alaska products identified in

16 the contract specifications and designated as Class I, Class II, or

Class III state products under AS 36.20.060(a) and (b) is decreased by 

the percentage of the value of the designated Alaska product under 

AS 36.20.060(a) and (b).

(b) After determining the preference under (a) of this section, 

the contract shall be awarded to the bidder submitting the lowest

total bid unless a different bidder must be awarded the contract under

23 AS 37.05.230( 1 ).

24 (c) The contract amount of a contract awarded is the amount of

25 the bid offered by the bidder.

(d) This section does not apply to a purchase made or a contract

awarded that is financed in whole or in part with federal money or aid 

if the preference is contrary to a federal law or regulation.

- Sec. 36.20.050. PENALTY FOR FAILING TO USE DESIGNATED PRODUCTS.

5- CSHB 679(SA)
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(a) If a successful bidder who designates the use of an Alaska prod­

uct in a bid fails to provide the designated product for a reason

within the control of the successful bidder, each payment under the 

contract shall be reduced according to the following schedule:

(1) for a Class I designated Alaska product - four percent;

(2) for a Class II designated Alaska product - six percent;

(3) for a Class III designated Alaska p;oduct - eight

percent.

(b) A person is not a responsible bidder if, in the preceding 

three years, the person has twice designated the use of an Alaska 

product in contract awarded under AS 36.20.010 and has each time 

failed to provide the designated Alaska product for reasons within the 

control of the bidder.

(c) An agency of the state, a municipality of the state, and a 

regional educational attendance area using state money to make a 

purchase or award a contract under AS 36.20.010 shall report to the 

commissioner of commerce and economic development each contractor 

penalized under (a) of this section. The commissioner of commerce and 

economic development shall maintain a list of contractors determined 

not to be responsible bidders under (b) of this section.

Sec. 36.20.060. CLASSIFICATION OF ALASKA PRODUCTS. (a) The 

commissioner of commerce and economic development shall adopt regu­

lations establishing the value added in the state for materials and 

supplies produced or manufactured in the state that are used in making 

purchases and awarding contracts under AS 36.20.010 and shall publish 

a list of the products annually. A supplier may request inclusion of 

its product on the appropriate list.

(b) Materials and supplies with value added in the state that

are

CSHB 679(SA) -6-
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(1) more than 25 percent and less than 50 percent of the 

manufacturer's quoted price is a Class I product;

(2) 50 percent or more and less than 75 percent of the 

manufacturer's quoted price is a Class II product; and

(3) 75 percent or more of a manufacturer's quoted price is 

a Class III product.

(c) In a bid evaluation under AS 36.20.040,

(1) a Class I product is given a three percent preference;

(2) a Class II product is given a five percent preference;

and

(3) a Class III product is given a seven percent prefer­

ence.

* Sec. 5. AS 36.95.010 is amended by adding new paragraphs to read:

(9) "Alaska product" means a product produced or manufac­

tured in the state if the value added in the state is not less than 25

percent of the quoted price of the manufacturer;

(10) "product" means materials or supplies but does not 

include gravel and asphalt;

(11) "produced or manufactured" means processing, develop­

ing, or making an item into a new item with a distinct character and

use through the application within the state of materials, labor,

skill, or other services.

* Sec. 6. AS 37.05.230(1) is amended to read:

(1) a contract for construction and repairs, or a purchase

of and contract for supplies, materials, equipment, and contractual 

services must be based on competitive bids; an award shall be made to 

the lowest responsible bidder after advertising for bids, except that

(A) notwithstanding an Alaska product preference

determined under AS 36.15.060 or AS 36.20.040, a bid shall be

-7- CSHB 679(SA)
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1 awarded to an Alaska bidder if the bid price offered by a bidder

2 is not more than five per cent higher than the lowest bid price

3 offered by a nonresident bidder [BIDDER'S]; and

4 (B) competitive bids need not be required

5 (i) for contractual services where no competition

6 exists;

7 (ii) for sales involving fair trade items;

8 (iii) when, in the judgment of the purchasing agent,

9 food, clothing, or medical supplies, or materials for use in

10 laboratory and experimental studies may be purchased other-

11 wise to the best advantage of the state;

12 (iv) where rates are fixed by law or ordinance;

1 3 (v) for items traded in on like items; or

(vi) for professional services;14

15 * Sec. 7. AS 37.05.260 is amended to read:

16 Sec. 37.05.260. PREFERENCE FOR ALASKA PRODUCTS. This chapter

17 does not modify, amend, or alter AS 36.15.010 and 36.15.020 regarding

18 preference for Alaska forest products, AS 36.15.060 regarding a pref-

19

20

21

22

23

24

25

26

27

28 

29

erence for Alaska products, or AS 36.20.010 regarding preference to 

producers or dealers in Alaska except as provided in AS 37.05.230(1).

* Sec. 8. This Act takes effect January 1, 1987.

CSHT 579(SA) - 8 -



< ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

Pouch Y , State Capitol 
Juneau, A laska 99811 

(907 ) 465-3991

April 8, 1986

MEMORANDUM

TO: Representative Dick Shultz
ATTN: Dave Stand i f f
FROM: Brad PierceLegislativce Analyst
RE: Use of Alaska Wood Products in Public Construction

Research Request 86-150

You requested this agency to provide information on the quantity and value of domestically produced wood products used in public construc­
tion projects in Alaska. Additionally, you asked that we examine pro­
posed legislation designed to encourage the use of Alaska wood products in public construction projects involving State funding to identify the 
probable effects of incentives contained in the b i l ls .  You asked us to 
come up with some other ideas for encouraging the use of domestically 
produced wood products.
To fu l f i l l  your request, we contacted some of the important players in 
the Alaska wood products industry and policymakers in State government. 
A l i s t  of our contacts with their t i t le s  and phone numbers is attached 
to this memorandum. We have been able to answer your request to a large 
extent. The proposed domestic producer preference legislation describes 
Alaska wood products in general terms. We have attempted to tie our 
analysis to specific wood products and a rea l is t ic  assessment of the 
opportunities available to domestic timber operators.

Use of Domestically Produced Wood Products in Public Construction
We contacted Lauren Rassmussen, Chief of Design, Construction and Main­
tenance Standards, Department of Transportation and Public Faci l i t ies , 
about the present use of Alaska v/ood products in public construction projects. He confirmed that virtually no domestically produced forest 
products are currently used in public construction projects within the 
state. There are several reasons for this which are explored below. 
We have attached a memorandum produced by this agency in 1980 on State
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use of Interior Alaska lumber (Research Memorandum 80-025). The basic 
situation has changed somewhat since then, but the memorandum provides 
useful information on the uses of domestically produced spruce lumber.
There are not as many public construction projects currently being 
planned or built as there were four or five years ago. Those projects 
that are being constructed are mostly built of concrete, which is 
formed with plywood and surfaced softwood dimension lumber imported 
from British Columbia and the Pacific Northwest. There are no plywood 
mills in Alaska. Canadian spruce-pine-fir (SPF) dimension lumber which 
is kiln-dried, surfaced and graded to national building code standards 
has become the standard framing material used in Alaska construction 
while Douglas f i r  from the lower 48 is used for high strength applica­
tions such as floor and ceiling jo is t s .
Most Alaska lumber producers do not manufacture products that meet 
building code specifications for public construction. They sell primar­
ily rough-cut, air-dried and nongraded (to national standards) dimen­
sion lumber houselogs, and posts to the cash and carry market, and 
timbers mainly to the North Slope. There are only three small lumber 
mills in Alaska—in Kodiak, Fairbanks and Tok—which produce air-dried 
dimension lumber which is surfaced and graded to national standards. 
The lumber products from these mills are priced competitively with 
imported lumber though the mill operators tend to make most of their 
profit  on specialty products.1
Most domestic producers find i t  nearly impossible to compete pricewise 
with Canadian imports of (SPF) framing lumber, which is turned out in 
enormous quantities from state -of - the-art  mills in British Columbia. A 
79 cent Canadian dollar further enhances B.C. competitiveness. In 
dimensions of 6" x 6" and over, domestic producers are price competitive.
Because of the marginal nature of most sawmill operations in the state, 
i t  is not economical for operators to produce kiln-dried, surfaced and 
grad°d softwood dimension lumber. I t  is unlikely that domestic pro­
ducers can become competitive on a pure price basis as suppliers to 
public construction projects without some State assistance beyond the 
statutory requirement (AS 36.15.010 which has been State law since 
1949) that locally produced lumber be used "wherever practicable."
One idea that has been repeatedly expressed by State and university forest products experts is for a cooperative kiln drying and grading 
fac i l i ty in the Railbelt . Given current State budget constraints, a

Source: Calvin Kerr, Kerr and Associates, personal conversation
April 3, 1986.
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drying kiln is probably not economical at present but a grading program 
for air dried lumber might be feasible. The Matsu Loggers Association 
has made a proposal to the Department of Commerce and Economic Develop­
ment (DCED) Office of Forest Products to provide seed money for a trained lumber inspector from the Pacific Northwest Lumber Inspection 
Bureau to make quarterly inspections of green and air-dried, surfaced 
and roughcut lumber produced by sawmill operators in the association. 
The bureau inspector would also establish a program to train local in­
spectors. Another idea would be to set up the lumber inspector program 
through the state community college vocational/technical curriculum.
The init ia l cost of the proposed inspection program would be approxi­
mately $3,000 to bring an inspector in, and $40-$50 thousand over three 
years to get the inspection and training program established. After 
the program was firmly in place, the various wood products associations 
in the state would gradually assume the cost. A statewide lumber 
inspection program would enable domestic producers to offer dimension 
lumber products identical to Canadian imports, and allow them to compete 
on the basis of quality and immediacy of service and lower transporta­
tion costs, i f  not on price.
Alaska timber operators do not currently produce treated products for 
applications such as guardrail posts, nor do they produce structural 
panel products such as plywood, which make up a large proportion of the 
wood materials used in public construction projects. The Alaska market 
is simply not large enough to justify investment in a structural panel 
products fac i l i ty .  Pacific Rim export markets for panel products are 
unproven and protected by tarrifs and other trade barriers. In addi­
tion, a new waferboard plant is being built  in Dawson Creek, British 
Columbia, which should begin production in 1987 and will probably 
capture a large share of the Alaska structural panel products market. 
(Waferboard is used for the same applications as plywood and is particu­
larly competitive in like Alaska where shipping costs make up a
significant proportion of the retail product price .)
There is a good possiblity that much of an investment in a wood treat­ment fac i l i ty  could be just if ied to supply public construction projects. 
The Alaska Railroad Corporation has recently solicited proposals from 
domestic wood products producers to supply their replacement require­
ments for wood cross ties over the next five years. According to John 
Reynolds, Procurement Manager, the railroad will need approximately 31,200 standard softwood ties annually. Standard ties sell for $20-$28 
FOB Anchorage, so a five-year contract would amount to $624-$874 thous­
and. Investment costs for a pressurized creosote treatment fac i l i ty  
run $300-$450 thousand.
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Wrangell Forest Products (WFP) supplied about 25 percent of the r a i l ­
road's 1985 cross tie requirements and has bid on the 1986 requirement. 
We contacted Mark Edy, Sales Representative for Wrangell Forest Prod­
ucts, who explained that his company currently cuts ties at Its Wrangell 
sawmill, ships them to Seattle for treatment, and then on to the r a i l ­
road in Anchorage. Even with all of this shipping, WFP has managed to 
provide competitively priced t ies. If the company can negotiate a multi­
year contract with the railroad, i t  is considering investment in a 
pressurized treatment fac i l i ty .
The Alaska Department of Transportation and Public Facil i t ies (DOT/PF) 
uses treated guardrail posts for road maintenance work. Any contract 
le t  by DOT/PF for highway or harbor work could include an Alaska product 
preference clause. Department of Transportation and Public Facil i t ies 
does not keep a record of the number of guardrail posts i t  uses each 
year, but the numbers are not large in any case. Most major highway 
projects in the state involve federal funds and thus cannot include an 
Alaska producer preference in the bid specifications under U.S. law. 
Under federal rules, i t  is up to the individual contractor to decide 
whether to use steel or wood guardrail posts. Other treated products 
such as u t i l i ty  poles and pilings must conform to national specifica­
tions and are usually made from Douglas f i r ;  they do not appear to be 
much of a near-term market opportunity.
There are a couple of State-funded capital construction projects sched­
uled to be built in the near future which could use substantial quanti­
ties of locally produced lumber products. The Eklutna water project 
and the Bradley Lake hydro project both involve long tunnels where 
rough green timbers for lagging and shoring are used. As we mentioned 
previously, domestic producers are very price competitive in these 
products and the State can insist that locally produced timbers be used 
under existing law.
There are a number of domestically produced hardwood products which 
could be used in public construction projects. Currently there are 
three hardwood kilns in operation in Alaska. These operators produce 
birch and cottonwood paneling for retail markets and hardwood boards 
(l"-2") for wholesale markets; which in turn are locally manufactured 
into window facings, door frames, cabinet stock, moulding and flooring. 
These products are cheaper than imported birch, oak and maple which 
should make them attractive to contractors regardless of domestic 
producer preference clauses in public construction contracts.
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Domestic Producer Preference Policy
There are several current pieces of legislation and statements of poli­
cy which include preferential use of domestically produced wood prod­
ucts which are identified and summarized below:
Governor Sheffield's Administrative Order 87, dated March 15, 1986, 
states that i t  is the policy ot State government to encourage the use 
of Alaska agricultural, seafood and timber products. When these prod­
ucts are competitively priced, available, and of like quality compared 
to imports, each agency of State government shall try to encourage the 
purchase of domestic products and insert a clause that requires domes­
tical ly produced products in all State contracts and invitations for 
bids on State contracts. The Commissioner of the Department of Admin­
istration (DOA) is charged with enforcing this order and the Commis­
sioner of Commerce and Economic Development is charged with providing 
DOA with a l i s t  of  domestic products and suppliers.
Senate Resolution 8 (am) calls for insertion of a domestic producer 
preference clause Tn all calls for bids by State and local agencies 
that routinely purchase wood or initiate the purchase of wood products. 
The Department of Commerce and Economic Development is encouraged to 
undertake an education program to make the public aware of the overall 
advantages of using Alaska wood. Private and public owners of forest 
land are encouraged to meet the domestic demand for forest products by 
supplying adequate volumes of timber for local processors and manufac­
turers.
House Bill 306 would establish an Alaska Forest Products Marketing 
Insti'tute along the lines of Alaska Seafood Marketing Institute (ASMI) 
to stimulate consumer identification of Alaska forest products, expand the range of forest products produced in the state, improve product 
quality, encourage consumers to buy Alaska forest products, and provide 
an assessment schedule to finance a jo in t marketing effort  by the State 
and domestic forest products producers.
House Bill 679 would amend AS 36.15 (Forest Products Preference section) 
to in c ludef^ec .  36.15.030 which further defines public construction 
projects financed in whole or part with State money and specifically 
includes DOT/PF and other State agencies, the Alaska Power Authority, 
the Alaska State Housing Authority, the University of Alaska, and 
projects constructed by municipalities or school distr icts financed by 
municipal grants or state reimbursed municipal debt. Section 36.15.040 establishes contract specifications that include a bidder preference for 
those who designate the use of Alaska products. Section 36.15.050 
allows public entities letting contracts to identify specific Alaska products to be used in construction. Section 36.15.060 specifies that 
bids which include the use of Alaska products are decreased by an
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appropriate percentage of the value of those Alaska products when all 
bids are evaluated. Alaska Statute 36.15.070 sets penalties for failing 
to use Alaska products when available for public construction projects 
by reducing payments to a contractor by specific percentage amounts. 
Section 36.15.080 class if ies Alaska products and sets appropriate 
percentage preferences on the value of the product. Alaska wood prod­
ucts fall under the Class III designation (highest) which gives bidders a 
seven percent preference on the value of the domestic wood materials 
used in construction.
We have presented a summary of the substance of the measures listed 
above, though we believe the most important points are covered. The 
two House b i l l s ,  i f  adopted, combined with the governor's Administrative 
Order provide fair ly powerful tools for encouraging the use of domestic­
ally produced wood products. A statewide lumber grading program would 
add substantially to the effectiveness of the measures cited above. An 
additional idea would be to include some type of interest rate incen­
tive clause 1n AHFC loans for new housing construction or remodeling i f  
substantial amounts of domestic wood products were used, i . e .  framing 
lumber, flooring, cabinets, paneling, etc.
I t  is possible that the recent publicity surrounding the measures listed 
above and the interest shown by the executive and legislative branches 
in promoting domestic wood products has already had a significant ef­
fect. We spoke with Greg Bell ,  owner of the Valley Sawmill in Anchorage, 
who recently received an order from the Department of Fish and Game 
(UF&G) for rough cut dimension lumber to build outbuildings. He a t tr ib ­
utes this order to the fact that DF&G procurement personnel have recently 
become aware of State policy favoring the use of locally supplied 
lumber. The solic itation of in-state bidders to supply ties to the 
Alaska Railroad came about in the same way when Frank Turpin, Railroad 
Manager, was informed of the Title 36 Forest Products Preference statutes 
and had his procurement officer search for potential domestic suppliers.
The basic dif f iculty in expanding usage of Alaska forest products is 
to overcome established contractor purchasing habits. The measures 
outlined above appear to provide sufficient Incentive for contractors 
to seriously consider using domestic wood products when they are avail­
able. Thyes Shaub, Director of the Office of Forest Products, is working up a l i s t  of Alaska wood products suppliers, the products they produce 
and their production capacity to give out to bidders as specified in the 
governor's Administrative Order. (House Bill 679 requires suppliers to 
apply to the Department of Labor for inclusion on their Alaska producers 
l i s t . )  A statewide lumber grading program would allow domestic pro­ducers to supply material meeting design specifications for public 
construction. Funding for j  grading program might be considered as a 
part of the overall legislative package.
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In any case, 1t is likely that the effects of the measures discussed 
here will be long-term and will have the greatest impact in the 
Railbelt and Southeast, where domestic producers have a comparative 
advantage on shipping costs. The Eklutna water project and Bradley 
Lake dam will provide major tests of the state's resolve to enforce 
domestic producer preference policies.
We hope we have provided sufficient information for your purposes. I 
would be happy to come and talk with you on any of these ideas and 
recommend other knowledgeable individuals and sources of information. 
Please feel free to call me i f  you have any questions
BP
Attachments



SOURCES OF INFORMATION

1. Lauren Rassmussen, Chief of Design, Construction and Maintenance 
Standards, Alaska Department of Transportation & Public Faci l i t ies , 
465-2960.

2. Thyes Shaub, Director of the Office of Forest Products, Alaska 
Department of Commerce and Economic Development, 465-2094.

3. John Reynolds, Manager of the Procurement Division, Alaska Railroad 
Corporation, 265-2418.

4. Calvin Kerr, President, Kerr and Associates, 346-3141/346-1624.
5. Mark Edy, Sales Representative, Wrangell Forest Products, 

(206)467-1878.
6. Greg Bell,  President, Valley Sawmill, 563-3436.
7. Bill Cummings, Assistant Attorney General, Alaska Department of Law, 

465-3603.
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MEMORANDUM January 30, 1980

TO Representative Vernon Hurlbert

FROM: Susan Brody, Issues Analyst

RE State Use of Interior Alaska Lumber 
Research Request No. 25

INTRODUCTION

The use of lumber produced ir. Interior Alaska for local construction 
projects might be substantially increased if a number of obstacles can 
be overcome. Neither the Uniform Building Code nor State statutes and 
regulations appear to present any major deterrents to use of locally 
produced lumber in Interior Alaska. Instead, the problems tend to arise 
from design practices and building construction specifications which are 
not geared to the use of local lumber products. Other important obstacles 
also exist, including lumber supply problems, undeveloped local markets, 
and an absence of lumber drying facilities and more sophisticated processing 
equipment.

The use of Interior Alaska lumber has been of interest to a variety of 
people and agencies for many years. In 1969-70, a series of reports was 
sponsored by the U. S. Forest Service and the Federal Field Committee 
for Development Planning on the feasibility of utilizing timber products 
from the upper Kuskokwim and middle Yukon Rivers for local construction 
projects. More recently, the Kuskokwim Corporation, in cooperation with 
the U. S. Forest Service, has initiated a land use management planning 
process which includes an assessment of forest resources and market 
potential.

White spruce is the commonest tree of Interior Alaska. It Is considered 
the most important commercial tree in Canada, and its workability, 
strength, weight, and insulating qualities make it a good wood for con­
struction projects. Locally produced white spruce house logs and rough 
cut lumber have been used for some time for private housing construction 
projects in Interior Alaska, but have seldom been used for any public 
projects such as schools or public safety buildings. This memorandum
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describes the primary deterrents to use of this lumber for public projects 
and; identifies possible solutions to some of the problems. Our sources 
of information include interviews with the U. S. Forest Service, the 
Department of Transportation and Public Facilities, the Kuskokwim 
Corporation, the Department of Housing and Urban Development, the Bureau 
of Land Management, the Bureau of Indian Affairs, and Guinn Lumber Company 
in Bethel. Previous reports bn the subject were also extremely helpful 
because many of the problems that prevented use of the lumber in 1970 still 
exist today.

I would be happy to meet with you and clarify any of the findings presented 
in this memorandum.

CURRENT POLICIES AND PRACTICES IN ALASKA

The use of local forest products for public projects is clearly encourag­
ed by State statute.

Sec. 36.15.010. In a project financed by 
state money in which the use of timber, 
lumber, and manufactured lumber products 
is required, only timber, lumber, and 
manufactured lumber products originat­
ing in this state from local forests shall 
be used wherever practicable, (emphasis 
added)

Sec. 36.15.020. A clause containing the 
substance of Section 10 of this chapter 
shall be inserted in all calls for bids 
and in all contracts awarded.

Despite this policy, lumber produced in Interior Alaska has been used only 
rarely for State funded construction projects.

The primary State agency overseeing construction projects in Interior 
Alaska is the Department of Transportation and Public Facilities (DOTPF). 
D0TPF is responsible for construction of schools, airports, roads, 
detention facilities, and other structures. Almost all of the design 
work for DOTPF is contracted out to private sector architects. Those
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architects design a structure which DOTPF then sends out for bid. The 
construction contract is usually awarded to the lowest bidder, all 
other factors being equal. All DOTPF contracts contain a clause re­
commending use of local lumber as required by State statute.

In some cases, State funds are passed through to municipalities or 
REAAs, who then do their own contracting for projects. For example, 
the Lower Kuskokwim School District is supervising the construction of 
17 new schools in that area. The REAAs have somewhat greater flexibility 
than DOTPF in their contracting procedures. AS 35.15.080 allows a local 
school board to assume all of DOTPF's responsibilities for planning, 
design, and construction of an educational facility* At least one REAA 
has even chosen to act as its own general contractor on some school 
contruction projects.

The Alaska State Housing Authority (ASHA) is another State agency that has 
actively sponsored construction projects in rural areas, primarily housing. 
An ASHA housing project in Lower Kalskag in the 1960's utilized some local 
materials on an experimental basis, but extensive use was discouraged by 
the general unavailability of the material. A study was undertaken in 
1969 to ascertain the feasibility of using Kuskokwim River lumber for the 
construction of ASHA subsidized housing units in Bethel, but it was found 
that local supply problems and the requirements for dry, surfaced, and 
graded lumber were major obstacles. (Kuskokwim Forest Resources Committee, 
Feasibility of Utilizing Kuskokwim Forest Resources at the Bethel Housing 
Project, 1969, attached)

ASHA is no longer active in the design and- construction of rural housing. 
Instead, they encourage and provide funds to various regional housing 
authorities who then oversee their own projects. A large percentage of 
the funds available for rural housing projects are from the federal 
Department of Housing and Urban Development (HUD). At the request of a 
regional housing authority, HUD recently funded a construction project 
for 20 homes in Nenana which used locally produced logs. HUD official, 
Jack Smodey, indicated that he considered the project an experimental 
one. He still had some reservations about the insulation value of log 
construction.

Other federal agencies also provide construction funds in Interior Alaska. 
For example, the BIA oversees a variety of construction projects and has 
utilized locally produced lumber on a limited basis in the past. The
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design, contracting, and construction management of many .federally- 
funded construction projects are now being managed at the local level.
For example, the Association of Village Council Presidents oversees 
projects for health clinics, utility systems, and housing in the Bethel 
region.

OBSTACLES TO USE OF LOCAL LUMBER PRODUCTS

The primary obstacles to use of locally produced lumber products include 
agency design specifications, an undependable supply, and underdeveloped 
local markets. Each of these obstacles is described below.

Design Specifications

The design and construction specifications for a structure influence 
whether local materials can be used. Wood material specifications that 
call for kiln-dried, standard graded and dressed lumber make it difficult 
to utilize locally produced materials. In addition, the building design 
may call for lumber lengths of over 20 feet that cannot be manufactured 
by local sawmills.

Architects and engineers who currently design houses, schools, or other 
public buildings for Interior Alaska seldom adjust their designs to 
accommodate the use of white spruce lumber. The use of three-sided 
house logs might be substituted for typical 2 x 4  framed walls. Spans 
or dimensions could also be changed to allow for any difference in the 
design stress of white spruce. For example, some of the structural 
carrying members such as joists and rafters might require larger 
dimensions to compensate for any lower stress rating of white spruce.

Before lumber can be used in a State.or federally funded construction 
project, it must meet certain normal specifications such as dryness, 
surfacing, strength, grading and proper manufacture.
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1. D r y n e s s

Design drawings for all State buildings specify the 
maximum moisture content allowed in the lumber to 
be used in the structure. Less than 19 percent 
moisture content is a typical requirement. To meet 
this standard, lumber must be either kiln or air 
dried. Sometimes the building design will speci­
fically call for kiln dried lumber. Neil Atkinson 
of the General Design section of DOTPF estimates that 
99 percent of the lumber used in State, projects is 
kiln dried. ^

Air drying takes 3 months or more depending on the 
thickness of the wood and the' desired moisture 
content. It requires an area where the lumber, can be 
properly stacked and covered. Kiln drying, on the .. 
other hand, can^usually be accomplished in a matter 
of hours or days, but requires a steady supply of 
fuel and an initial investment for the structure. ' 
Kiln dried lumber is not necessarily better than 
air dried lumber if they are both dried to the 
same moisture content. Very little lumber drying 
is currently practiced by sawmill operators along 
the Kuskokwim and Yukon Rivers. No kilns exist and 
timber is usually sold green. As green (wet) lumber 
tends to warp and shrink, its use in buildings may 
cause major problems.

2. Strength and Other Properties

Contractors and designers may not be fully aware 
of the construction quality of white spruce.
According to the U. S. Forest Service (Kuskokwim 
Corporation, Timber Resource Assessment, 1979, 
attached), white spruce is excellent structural 
wood for use in construction. It has an 
exceptionally high strength to weight ratio.
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It holds nails well, does not tend to split, 
planes and glues easily, and takes paint 
well. Extremely resilient, it has excellent 
dimensional stability, dries easily, and has 
small tight knots. White spruce has strength 
characteristics that make it suitable for posts, 
poles, and piling in both utility and con 
struction applications,. When used in contact 
with the ground, preservative treatment is 
necessary for maximum durability.

Locally produced white spruce lumber is not 
grade marked. Grading is a measure of 
lumber quality that takes into account defects 
in the wood such as knots, splits, worminess, 
etc. Grading Is generally done by a person 
certified ^y the West Coast Ltimber Association 
who personally inspects and rates the lumber 
as it comes off the machine. The federal 
Department of Housing an"1 Urban Development 
requires that grade awwr'a.t ’ lumber be used in 
all HUD fin.need houi\yrojects. Construction 
grade or better is required for all horizontal 
members such as joists. Lower grade lumber 
(standard or utility) is al.owed for the 
vertical members of a building. The Uniform 
Building Code, Section 2505, also requires that 
lumber be identified by a grade mark or a 
certificate of inspection issued by an approved 
agency.

3. Surfacing

Sawmills- on the Yukon and Kuskokwim Rivers 
produce only rough-sawn lumber or house logs.
Much of the current demand, however, is for 
dressed (surfaced) lumber. A planing machine, 
which is required to produce surfaced lumber, 
is a major investment that most sawmill operators 
are not able to afford given their current pro 
duction levels.
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Dependability of Supplyit
Most construction in rural Alaska is performed by private contractors 
and their willingness to use local lumber is directly affected by the 
dependability of supply. A contractor must be assured that sufficient 
amounts of good quality lumber are readily available; especially for 
large projects where significant delays can drastically increase project 
cost. •

In 1969, interviews were held with Mel Braud, of Braud, Inc. the local 
contractor for a major housing project of over 200 houses in the City of 
Bethel, to determine the feasibility of using lumber produced along the 
Kuskokwim River for all or part of his construction needs. At that 
time, Mr. Braud Indicated that he would require a very positive guarantee 
of delivery of the locally produced lumber. He also preferred to have 
the local suppliers bonded so that the cost of bringing the lumber in 
from another area would be covered if the local sawmills were unable to 
satisfactorily fill the orders.

Dependability of supply is affected by any river transportation problems. 
River transportation is the only economical method that a forest products 
industry along the Kuskokwim or Yukon Rivers can use to bring in supplies 
such as fuel and machinery, and to ship finished products to market.
The two primary river transportation problems are the availability of 
adequate barge service and the short ice-free season during which commercial 
barges can operate. The Kuskokwim River is only open 5 to 6 months a 
year, and during several of these months the river is often too low to 
travel. In addition, only one major barge company, United Transport, is 
currently operating on the river. Under, current conditions it might be 
difficult to bring a large volume of lumber up or down the river within 
a guaranteed time frame.

Local Markets . .

Perhaps the best potential use for white spruce logs and lumber is 
schools and housing projects. However, without a detailed survey of 
anticipated building needs, it is difficult to predict the amount of 
lumber that might be required for this type of construction.
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One of the primary marketing problems may be a lack of adequate information 
about the characteristics and dependability of white spruce as a building 
material. Another marketing problem is the difficulty of meeting con­
sumer specifications for graded and surfaced lumber without first investing 
in additional equipment and processing techniques. To justify the cost 
of this new equipment, the sawmill operators would need to have some 
assurance of a steady market.

In addition, before large amounts of processed lumber can be produced 
and marketed from the Yukon and Kuskokwim River areas, certain land 
status Issues will need to be resolved. The Bureau of Land Management 
is in the process of conveying laud to the Native corporations.
Land in the Aniak to Stony River area is scheduled to be conveyed in 
1981. In the McGrath area, conveyance decisions have already been made, 
but these are currently being appealed in court. It will be up to the 
various regional and vilJ.age corporations to pursue timber harvest and 
processing options once the land conveyances are finalized. These 
corporations will probably find it desirable to undertake studies to 
determine what kinds of markets exist for white spruce and other species.

ALTERNATIVES FOR STATE ACTION

There are a number of possible actions that the State might consider to 
overcome the obstacles that exist to use of Interior lumber. Some of 
the suggestions enumerated here are based oh recommendations made by the 
Kuskokwim Forest Resource Committee.in an earlier report. (Feasibility 
of Utilizing Kuskokwim Forest Resources, Second Report, 1970, attached).

State Use of Interior Lumber

Although AS 36.15.010 requires use of local lumber products in State 
funded construction projects whenever feasible, the State might consider 
additional ways to carry out the intent of this statutory provision.
For example, when the Department of Transportation and Public Facilities 
hires an architectural firm, it might specifically request that the 
structure be designed to accommodate the use of white spruce logs or 
processed lumber, and that a minimum moisture content for the wood be 
specified rather than requiring kiln dried lumber.

Another possibility is to give some preference in the awarding of bid"? 
to contractors who offer to use local lumber products. This would require
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a change in the statutory provisions which require the award of con­
tracts to the lowest bidder (AS 35.15.050). It is important to note, 
however, that AS 35.15.020 allows the Department of Transportation and 
Public Facilities to provide the materials and supplies for a project if 
it so chooses. This might allow the Department to acquire locally 
produced lumber for a construction project and provide it to the contractor.

If the State or a contractor to the State chooses to utilize local 
forest products for a major local project, early ordering of materials 
will be essential. The sawmill operators must have sufficient lead time 
to gear up to supply the volume and specifications required.

Market Information

A study to determine the local market demand for lumber was sponsored in 
1970 by the Federal Field Committee for Development Planning and the U.
S. Forest Service. Data was collected from agencies, village councils, 
store owners and sawmill operators for the areas from Medfra to Bethel 
on the Kuskokwim River and from Kaltag to Ruby on the Yukon River. The 
study collected information on the volume, specifications and prices of 
timber products being purchased in the areas, the status of sawmil.'.s 
along the Kuskokwim and Yukon, the modes and costs of transporting logs 
and other timber products from sawmill sites to primary local marke.-r̂  
and the future plans of federal and State agencies for local timber 
utilization (Koweluk, Local Market Demand for Timber Products in the 
Middle Yukon and Upper Kustcokwim Rivers, 1970, copy attached)..

An update of this study might be a useful first step in developing local 
markets. Especially important would be a realistic assessment of the 
quantity of lumber that may be required by State or municipal construction 
projects in the next five to ten years. For example, the Bethel region 
is growing rapidly and there is likely to be a continuing strong demand 
for school and housing construction. Of the total quantity of lumber 
required, an estimate of the percentage that might be supplied by local 
sawmills should be prepared, based on several different assumptions 
ab ut the processing equipment and transportation options available to 
the producers. In conjunction with a study such as this, better in­
formation about the construction properties of the wood, its availability 
and cost, could be made available to potential consumers. As regional
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housing authorities and REAAs are becoming more involved in the design 
and construction management of State and federally funded projects, they 
represent an important potential consumer of locally produced lumber.

Jan Fredericks, General Manager of the Kuskokwim Corporation, has indicated 
a .strong interest in marketing research and emphasized the willingness 
of the corporation to cooperate in any studies of this kind. The State 
Department of Commerce and Economic Development might be a good agency 
to undertake such a research project.

River Transportation

A dependable and continuous river barging service is necessary to supply 
a forest industry and to carry its products to market. More barge 
equipment than currently exists may be required, such as a small shallow 
draft, self-powered barge for lumber only. The timber owners themselves 
might be able to acquire a barge for this purpose if markets were strong 
enough to justify the initial capital cost and operating expenses.

In 1970, the Kuskokwim Forest Resource Committee (KFRC) made the follow­
ing recommendation regarding barge service:

The present barge operators have already voiced 
«; ‘ opposition to any subsidized competing barge

service. The KFRC certainly.feels that the 
existing private barge companies should first 
have the opportunity to show that they can 
develoi the barging service needed. If they 
do not do this within a reasonable time, then 
some other, possibly subsidized, transport 
should be considered.

It is unclear what the State’s role might be in ensuring more dependable 
barge service for the sawmill operators, although some kind of State 
grant or loan might be possible.

F a c ilities and Equipment

If sawmill operators are to produce lumber that is surfaced, graded and 
dried, they will require additional equipment, facilities and personnel 
including a planing machine, an air-drying yard, and a certified lumber 
grader. This kind of investment is likely to be beyond the means of the
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existing sawmill operators. Both State and federal loans might help 

to ease the financial burden of equipment acquisition. Another 

possibility is to dry lumber at a yard shared by a number of sawmill 

operators. For example, an air drying facility and retail lumber 

yard might be established in Bethel if steady markets could be 

developed in that area.

SB/bf
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8. John Guinn, Guinn Lumber Company, Bethel.

v



HOUSE RESEARCH AGENCY 
Pouch Y - State Capitol 
Juneau, Alaska 99811 

465-3991

MEMORANDUM January 31, 1980

TO: Representative Vernon Hurlbert

FROM: Susan Brody, Issues Analyst

RE: State Use of Interior Lumber
Research Request No. 25

I just received this memorandum from Ed Thompson of the State 
Department of Transportation and Public Facilities. It con­
tains some additional useful information on the potential for 
State use of Alaska spruce wood products. Please call me if you 
have any questions.

S B / b f  
R n c l .
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January 28, 1980
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JAN 3 I 1980

HOUS F  RESEARCH AGENCY
In response to your request of January 23, 1980 to R. S. Armstrong, Director, 
we forward the following observations on use of local lumber (Alaska Spruce) 
for construction of state f a c i l i t i e s .

1) AS 36.15.010 requires the use of local forest products in 
projects financed by public money wherever practicable.
AS 36.15.020 requires insertion of a clause containing the 
substance of AS 36.15.010 in all cal ls for bids and in all 
contracts awarded. This division's General Conditions,
Construction Contracts, Section 00703-, I (attached) complies 
with the statuatory requirements.

2) This division has adopted the Construction Specifications 
Inst itute (CSI) format for f a c i l i ty  design specif ications.
The Construction Specifications Institute is a nationally 
recognized organization of members representing all aspects 
of the construction industry. The CSI format represents the 
f i r s t  successful effort to establish a flexible industry-wide 
standard for organizing specification nomenclature. I t  has 
been adopted by many governmental and private agencies 
including the General Services Administration and is endorsed 
by and subscribed to by the Associated General Contractors,
The American Institute of Architects and Professional Engineers 
in Private Practice, etc. A sample of the CSI guide specif ica­
tion for Rough Carpentry is enclosed. Quality Assurance for 
grading materials indicates that the West Coast Lumber Inspec­
tion Bureau probably applies to Alaska Spruce - but does 
specif ically identify Sitka Spruce. Lumber materials meeting 
their requirements are each grade stamped to indicate symbol of 
grading agency cert if ied by Board of Review, American Lumber 
Standards Committee.

3) Alaska Statutes require that f a c i l i t i e s  in excess of 1,500 
square feet and residences in excess of four-plexes must be 
designed by architects and/or engineers registered by the 
State. Design professionals therefore reference uniformily 
accepted standards, regulations and institute requirements for materials specified in their documents in order to mini­
mize their l iab i l i ty  for design and to establish a level of
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7) Regarding school d istr ic ts that use "force account" procedures 
to build some of their f a c i l i t ie s  and purchase materials locally 
- I understand Aleutian Chain REAA, Kuspuk REAA, Lake and Penin- 

: ' sula REAA and Northwest Arctic have done this. Perhaps they 
have util ized Alaska spruce in their programs.

I apologize for the length of this memo, but I trust i t  will adequately ref lect  
the status quo. I feel sure that i f  all parties could get together and under­
stand the requirements each needs, perhaps a viable approach could be identified 
to accommodate all and encourage the industry.

Enclosure: a/s
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TO: R ep re sen ta t i v e  Barba ra  Lacher
A t t e n t i o n :  Sarah Robinson

FROM: David Teal
Research S t a f f

RE: A laska B idde r s '  P r e f e r e n c e
Research Request 8 3 - 130

You asked f o r  i n f o rm a t i o n  on the  b idd ing p rocess  used by the Alaska 
Power A u th o r i t y  (APA) f o r  the  Ancho rage -Fa i rbanks  e l e c t r i c a l  i n t e r t i e .  
Sarah Rob inson ,  o f  y ou r  s t a f f ,  c a l l e d  t o  modi fy  the  reques t  a f t e r  the 
A laska S u p e r i o r  Court r u l e d  t h a t  a b id  submitted by a j o i n t  v en tu re  
was not e n t i t l e d  t o  A l a s k a 1 s . f i v e  pe rcen t  r e s i d e n t  b idde rs  p r e f e r e nc e  
un le s s  a l l  the p a r t i e s  to  the  j o i n t  v en tu re  i n d i v i d u a l l y  q u a l i f y  f o r  
p r e f e r e n t i a l  t r e a tm en t .  Sarah l im i t e d  the  scope o f  the resea rch  to  an 
e x p l o r a t i o n  o f  the  p o t e n t i a l  e f f e c t s  o f  l e g i s l a t i o n  designed to  put 
th e  S u p e r i o r  Cour t  d e c i s i o n  i n t o  law .  Th is  memorandum d i scusses  s eve ra l  
p o in t s  r e l a t e d  to  the b idde r s  p r e f e r e n c e  s t a t u t e . 1-

C l a r i t y  o f  the  Law
Cu r ren t  s t a t u t o r y  language concern ing e l i g i b i l i t y  f o r  the  r e s id e n t  
b idde rs  p r e fe r en ce  i s  c l e a r  except  in the case  o f  j o i n t  v en tu r e s .  The 
APA has i n t e r p r e t e d  the  language in a way t h a t  g ran t s  the p r e fe rence  
t o  j o i n t  ven tu res  as long as a t  l e a s t  one o f  the  p a r tn e r s  i s  e l i g i b l e  
f o r  the  p r e f e r e n c e .  As you know, the  S u p e r i o r  Cour t  r u l e d  on Apr i l  I 
t h a t  t h i s  i n t e r p r e t a t i o n  was i n c o r r e c t  and the A laska Supreme Cour t 
r eve rsed  the  d e c i s i o n  o f  the S u p e r i o r  Cour t  on Ap r i l  29 .  Given the 
l a t e s t  l e g a l  r u l i n g ,  y ou r  i n t e r e s t  in implementing the r u l i n g  o f  the 
S u p e r i o r  Cour t can be accompl ished on ly  by r e v i s i n g  the  law to  c l a r i f y  
t h i s  i n t e n t .

I f h e  r e l e v a n t  language i s  found in  AS 3 7 . 0 5 . 2 3 0 .
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P r a c t i c a l  A p p l i c a t i o n  o f  the  Law

Execu t i v e - b r a n ch  c o n t r a c t s  f o r  p r o f e s s i o n a l  s e r v i c e s  and f o r  procurement 
o f  m a t e r i a l s  go th rough the  Department o f  A d m in i s t r a t i o n .  The D i v i s i o n  
o f  Genera l  S e r v i c e s  and Supp ly  hand le s  the  b idd ing p r o c e s s  f o r  a l l  
c o n t r a c t s  which go t o  b i d .  Vince I s t u r i s ,  f rom t h a t  D i v i s i o n ,  s a id  
t h a t  j o i n t  v en t u r e s  a r e  r a r e  and t h a t  A la ska  f i rm s  a r e  ve ry  c om pe t i t i v e  
even w i th ou t  the  f i v e  p e rc en t  p r e f e r e n c e .  He s u p p l i e d  the a t t a ched  
s t a t i s t i c a l  r e p o r t  which shows t h a t  t h e  b idd e r s  p r e f e r e n c e  a l t e r e d  the  
outcome o f  t h e  b idd ing  p roces s  in o n l y  2 . 9 7  p e rcen t  o f  the  bid awards 
i n  FY 1982 .

C o n t r a c t s  f o r  c o n s t r u c t i o n  o f  most S t a t e  f a c i l i t i e s  a r e  handled by the  
Department  o f  T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  (DOT/PF) .  Accord ing 
t o  AS 3 7 . 0 5 . 2 3 0 ( 7 ) ,  t h e  b idd e r s  p r e f e r e n c e  r u l e s  do no t app ly  t o  DOT/PF 
c o n t r a c t s  which a r e  e s t im a ted  t o  exceed $ 5 , 0 0 0 .  A s s i s t a n t  A t to rn ey  
Genera l  Don McC l in tock  a s c r i b e s  the  exempt ion t o  1 )  use o f  f e d e r a l  
funds 1n many p r o j e c t s  and 2 )  f o rm e r  Gove rno r  K e i t h  M i l l e r ' s  o p in ion  
t h a t  l o c a l  c o n s t r u c t i o n  f i rm s  a l r e a d y  e n j o y  a n a t u r a l  c om pe t i t i v e  
advantage because o f  t h e i r  c l o s e r  p r o x im i t y  t o  the  j o b .

I spoke w i th  r e p r e s e n t a t i v e s  o f  th e  U n i v e r s i t y  o f  A l a s k a ,  t h e  L e g i s l a ­
t u r e ,  the  Cou r t  system and the  A laska  Power A u t h o r i t y  t o  de te rm ine  i f  
o t h e r  s t a t e - l e v e l  p u b l i c  e n t i t i e s  app ly  the  r e s i d e n t  b idd e r s  p r e f e r e n c e .  
The U n i v e r s i t y  and tne  APA app ly  the  b idd e r s  p r e f e r e n c e  t o  a l l  c o n t r a c t s ,  
and the  c o u r t  system a p p l i e s  th e  p r e f e r e n c e  t o  p rocurement  c o n t r a c t s .

Accord ing t o  G e r a ld  Dubie ,  manager o f  m a t e r i e l  o p e r a t i o n s  f o r  the c o u r t  
sys tem, the  J u d i c i a l  b ranch has used s tanda rd  fo rms ob ta ined  from 
DOT/PF f o r  Cou r t  system c o n s t r u c t i o n  c o n t r a c t s .  As mentioned above ,  
DOT/PF i s  exempt f rom th e  b idd e r s  p r e f e r e n c e  on m a jo r  c o n s t r u c t i o n  
c o n t r a c t s .  The r e s u l t  o f  u s ing  DOT/PF forms i s  t h a t  language r e l a t e d  
t o  b i d d e r s  p r e f e r e n c e  has been om i t t ed  f rom b id  r eq ue s t s  i s sued  by the  
Cou r t  sys tem.
Myrt Charney ,  E xecu t ive  D i r e c t o r  o f  th e  L e g i s l a t i v e  A f f a i r s  Agency, 
s a id  t h a t  the  agency does no t  n e c e s s a r i l y  accep t  the  low bid and 
t h a t  no p r e f e r e n c e  i s  g i ven  t o  A la ska  f i rm s .  He added t h a t  mos t ,  i f  
no t  a l l ,  c o n s t r u c t i o n  p r o j e c t s  have been awarded to  A laska  f i rm s  d e sp i t e  
the  l a c k  o f  b i d d e r s  p r e f e r e n c e .

Supreme Cour t  I n t e r p r e t a t i o n  o f  the  Law

The Supreme C o u r t ' s  i n t e r p r e t a t i o n  o f  the  b idde r s  p r e f e r e n c e  s t a t u t e  is  
the  b ro ade s t  p o s s i b l e  r ead ing  o f  the law .  Page 11 o f  the  C o u r t ' s  r u l i n g  
p o i n t s  out  t h a t  the o n l y  means by which the l e g i s l a t i v e  purpose o f
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g iv ing  a p r e f e r e nc e  to  an Alaska bus iness can be f u l l f i l l e d  when an 
e l i g i b l e  A laska bus iness  e n t e r s  a j o i n t  v en tu re  w ith  an i n e l i g i b l e  
f i rm  i s  to g ran t  the  p r e fe r e nc e  to  the j o i n t  v en tu r e .  The Supreme 
Court d id  not r u l e  on whether o r  no t  g r an t ing  p r e f e r e n c e  to  A laska b u s i ­
nesses i s  a c o n s t i t u t i o n a l  purpose o r  whether  o r  no t the s t a t u t e  i s  
r e a sonab ly  r e l a t e d  t o  t h a t  pu rpose .  Howe/er ,  J u s t i c e  Rab inowit z  and 
C h ie f  J u s t i c e  Burke j o i n e d  in a concu r r in g  o p in ion  which s t a t ed  tha t  
the b idde rs  p r e f e r e n c e  i s  c l e a r l y  u n c o n s t i t u t i o n a l  as w r i t t e n .

C o n s t i t u t i o n a l  Cha l lenge

The c o n s t i t u t i o n a l  c ha l l e ng e  t o  the b idde rs  p r e f e r e n c e  l e g i s l a t i o n  i s  
s e r i o u s .  The obv ious i n t e n t  o f  the l e g i s l a t i o n  i s  t o  p rov ide  f a v o r a b l e  
t rea tment  on the b a s i s  o f  r e s id enc y ,  under A la s k a ' s  c o n s t i t u t i o n ,  t h a t  
purpose may no t  be l e g i t im a t e .  According t o  A s s i s t a n t  A t to rney  Genera l  
Don McC l in tock ,  a c o n s t i t u t i o n a l  ch a l l e ng e  has been se t  up and awaits  
o n l y  a f i rm  w i l l i n g  t o  l i t i g a t e .

Ways t o  Reduce V u n e r a b i l i t y  t o  Legal Cha l l enge
A s s i s t a n t  A t t o rn ey  Genera l  Don McCli ri tock suggested s e ve r a l  means o f  
reduc ing the  p r o b a b i l i t y  t h a t  the b idde rs  p r e f e r e n c e  s t a t u t e  would be 
cha l l e nged  in c o u r t .  He sa id  t h a t  the  sen t imen t  exp ressed in the 
c oncu r r in g  o p in ion  which accompanied the  r e cen t  Supreme Cour t r u l i n g  
might be s o f t ened  somewhat i f  a preamble which s p e c i f i e d  in tended 
r e s u l t s  were i n s e r t e d  i n t o  s t a t u t e .  Mr. McCl intock sa id  t h a t  f a v o r a b l e  
t rea tment  based on p lace  o f  r e s id ence  i s  no t  a l e g i t im a t e  purpose o f  
l e g i s l a t i o n ,  but g o a l s  such as impact cin employment, s tanda rd  o f  l i v i n g ,  
o r  the genera l  h e a l t h  o f  the s t a t e  economy a r e  c o n s i s t e n t  with the  
c u r r e n t  s t a t u t o r y  language and may be l e s s  v u l n e r a b l e  t o  l e g a l  c h a l ­
l enge .

Mr. McCl intock added t h a t  demons t ra t ing  a need f o r  the  b idde rs  p r e f e r ­
ence and p r o v id in g  evidence t h a t  the l e g i s l a t i o n  accompl i shes i t s  
i n t e n t  might a l s o  reduce the p r o b a b i l i t y  o f  l e g a l  ch a l l e ng e  and may 
in c r e a s e  the p r o b a b i l i t y  t h a t  the b idde r s  p r e f e r e n c e  s t a t u t e  cou ld 
wi ths tand a l e g a l  c h a l l e n g e .  Ms. A s t r i d  de P a r r y ,  l e g a l  counsel f o r
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th e  U n i v e r s i t y  o f  A la s k a ,  suggested t h a t  laws o r  r e g u l a t i o n s  which 
d e f i n e  a c t i o n s  n ece s sa ry  to  e s t a b l i s h  a “ p l a c e  o f  b u s in e s s "  in A laska 
might  a l s o  h e lp  avo id  l e g a l  c h a l l e n g e s . 2

Ac t ion s  t h a t  may In c r e a s e  V u l n e r a b i l i t y  t o  Legal C ha l l enge

Dave E b e r l e ,  p r o j e c t  manager f o r  the  APA, and A s s i s t a n t  A t t o rn ey  Genera l  
Don McC l in tock  concur  t h a t  i n c r e a s i n g  the  b id d e r s  p r e f e r e n c e  to  15 
p e rcen t  w i l l  i n t e n s i f y  an a l r e a d y  c o n t r o v e r s i a l  s i t u a t i o n .  A 15 pe rcen t  
p r e f e r e n c e  might so s e v e r e l y  o f f s e t  p r o f i t  marg in s  t h a t  f i rm s  would be 
f o r c e d  t o  s e t  up " s h e l l "  o f f i c e s  in A la ska  i f  they  expec t  t o  win c o n t r a c t  
awards .  Legal d i s p u t e s  o ve r  the  " p l a c e  o f  b u s in e s s "  requ i remen t  cou ld  
be e xp e c t e d ,  and the l a r g e r  p r e f e r e n c e  cou ld  a l s o  i n c r e a s e  the  p roba ­
b i l i t y  o f  a c h a l l e n g e  on c o n s t i t u t i o n a l  grounds due to  the  in c r e a sed  
chance t h a t  t h e  p r e f e r e n c e  s t a t u t e  would a f f e c t  th e  outcome o f  c o n t r a c t  
awards .

Mr. E b e r l e  a l s o  no ted t h a t  l a r g e r  c o n t r a c t s  might  a l s o  i n c r e a s e  the 
l e g a l  v u l n e r a b i l i t y  o f  the  b idde r s  p r e f e r e n c e  s t a t u t e .  L a rg e r  c o n t r a c t s  
no t  o n l y  i n c r e a s e  th e  chances t h a t  f i rm s  w i l l  respond as j o i n t  v e n t u r e s ,  
they  a l s o  i n c r e a s e  the  p r o b a b i l i t y  t h a t  a c o n t r a c t  award would be worth 
the  expense o f  a l e g a l  c h a l l e n g e .  The APA i s  p a r t i c u l a r l y  concerned 
about  c o n t r a c t  s i z e  because they  a n t i c i p a t e  p u t t i n g  s e v e r a l  m u l t i  - 
m i l l i o n  d o l l a r  c o n t r a c t s  t o  b id  1n t h e  nex t  decade .

R e v i s i n g  the  law to  comply w ith  the  more r e s t r i c t i v e  i n t e r p r e t a t i o n  o f  
the  S u p e r i o r  Cou r t  might  a l s o  i n c r e a s e  the  v u l n e r a b i l i t y  o f  the  b idde r s  
p r e f e r e n c e  t o  a c h a l l e n g e  on c o n s t i t u t i o n a l  g rounds .  As Don McClintock 
p o i n t s  o u t ,  more r e s t r i c t i v e  language would i n c r e a s e  the chances th a t  
the  p r e f e r e n c e  would i n f l u e n c e  the  outcome o f  c o n t r a c t  awards.  J u s t i c e s  
Rab inow i t z  and Burke o f  the  Supreme Cou r t  have warned t h a t  even the 
l i b e r a l  i n t e r p r e t a t i o n  by t h a t  c o u r t  i s  open to  c o n s t i t u t i o n a l  c h a l ­
l e n g e .

2The U n i v e r s i t y  o f  A la ska  i s  c u r r e n t l y  i n v o l v e d  in  a d i s p u t e  ove r  
e l i g i b i l i t y  f o r  the f i v e  p e rcen t  b idd e r s  p r e f e r e n c e .  The apparen t  low 
b idd e r  on a c o n s t r u c t i o n  p r o j e c t  d id  no t  meet the  "no rma l"  r equ i remen ts  
f o r  e s t a b l i s h i n g  a p l a c e  o f  bu s ine ss  in  A la ska  y e t  c la imed to  be e l i ­
g i b l e  f o r  the  b idd e r s  p r e f e r e n c e .  I can p r o v id e  more d e t a i l s  on t h i s  
s u b j e c t  i f  you w ish ,  but you may wish to  speak d i r e c t l y  w ith  A s t r i d  de 
P a r r y .  Her phone number i s  4 7 4 - 7 2 5 9 .
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Cost o f  the  B idde rs  P r e fe r e nc e  S t a tu te

I t  may appear  t h a t  the c os t  t o  the  S t a te  o f  the b idde rs  p r e f e r ence  i s  
d i r e c t l y  r e l a t e d  t o  the amount o f  the b idde rs  p r e f e r e n c e .  That i s ,  i t  
may seem t h a t  a f i v e  percent  b idde rs  p r e f e r e n c e  c o s t s  the  S ta te  f i v e  
pe rcen t  on a l l  c o n t r a c t s  and th a t  i n c r e a s in g  the p r e f e r e n c e  to  15 p e r ­
cent would t r i p l e  the c os t  o f  p r e f e r e n c e  l e g i s l a t i o n .  The i n t e r t i e  con­
t r a c t s  awarded by the APA can be used to  demonst ra te  two p o i n t s :  1 ) not
a l l  c o n t r a c t s  a re  a f f e c t e d  by the  b idde rs  p r e f e r e n c e  and 2 )  even those 
c o n t r a c t s  which a re  a f f e c t e d  by the b idde rs  p r e f e r e n c e  do not cos t  the 
S t a te  the f u l l  f i v e  pe rcen t  which i s  a l l owed by law.
There have been 9 procurement c o n t r a c t s  awarded f o r  the i n t e r t i e  p ro ­
j e c t .  Fo r  6 o f  the c o n t r a c t s ,  A laska f i rm s  submitted the low bid so 
th a t  no b idde r s  p r e fe r e nc e  was in v o l v e d .  One c o n t r a c t  went to  an 
o u t - o f - s t a t e  f i rm  even a f t e r  a p p l i c a t i o n  o f  the  b idde r s  p r e f e r e n c e ,  
and the  two remain ing c on t r a c t s  were awarded to  A laska f i rm s  th a t  beat 
the  m an u f a c t u r e r s ' b ids  by v i r t u e  o f  the 5 pe rcen t  p r e f e r e n c e .  In 
these  c a s e s ,  the S t a t e  r ece ived  the  i d e n t i c a l  p roduct  but paid a fee  
t o  A la ska  f i rm s  which then ob ta ined  the p roducts  f rom the  m anu fac tu re r .
In making a c o n t r a c t  award f o r  a conduc to r ,  the  APA pa id an a d d i t i o n a l  
$ 6 0 ,0 0 0  because the  low b idde r  did not q u a l i f y  f o r  A l a s k a ' s  f i v e  percen t  
b idde r s  p r e f e r e n c e .  According t o  Joe P e r k i n s ,  o f  the  APA, the  c on t r a c t  
award f o r  the  conduc to r  was $ 4 . 5 6  m i l l i o n .  The $ 6 0 , 0 0 0  "premium" paid
to  the  A laska s u p p l i e r  r e p re s en t s  l e s s  than . 5  pe rcen t  o f  the va lue  o f
the c o n t r a c t .  A f u l l  5 pe rcen t  would have c o s t  the  S t a te  $ 2 2 5 , 0 0 0 .

Through A p r i l  o f  1 9 83 ,  the  t o t a l  va lue  o f  procurement c on t r a c t  awards
f o r  t h e  i n t e r t i e  was $ 1 9 , 4 6 1 , 8 0 8 .  The p o r t i o n  o f  these  awards a t ­
t r i b u t a b l e  t o  the b idde rs  p r e f e r e nc e  i s  $ 7 6 , 2 0 8 ,  o r  . 4  pe rcen t  o f  the 
t o t a l  c o n t r a c t  awards . The Tyee p r o j e c t  shows s im i l a r  r e s u l t s ;  p ro cu re ­
ment c o n t r a c t  awards t o t a l  $ 1 0 , 2 8 2 , 6 0 0 ,  o f  which $40 ,2 71  ( . 4  pe r c en t )  
i s  a t t r i b u t a b l e  t o  the b idde rs  p r e f e r e n c e .  B idde rs  p r e fe r e n c e  did not 
a f f e c t  any c o n s t r u c t i o n  awards f o r  e i t h e r  p r o j e c t .
The a t t a ch ed  s t a t i s t i c a l  r e p o r t  o f  the  D i v i s i o n  o f  Genera l  S e rv ice s  and 
Supp l i e s  shows s im i l a r  r e s u l t s .  As mentioned e a r l i e r  in  t h i s  memoran­
dum, the  s t a t i s t i c a l  r e p o r t  shows t h a t  the b idde r s  p r e f e r e n c e  a f f e c t e d  
the  outcome o f  c o n t r a c t  awards in l e s s  than t h r e e  pe rcen t  o f  c o n t r a c t s  
awarded in  FY 1982 .  The amount a t t r i b u t a b l e  to  b idd e r s  p r e f e r ence  was 
$ 2 2 , 7 5 4 ,  o r  . 5  pe rcen t  o f  the $ 4 . 8 8  m i l l i o n  va lue  o f  c o n t r a c t s  awarded 
in FY 1982 .
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P o t e n t i a l  Impact o f  the  B idde r s  P r e f e r e n c e

You asked what q u e s t i o n s  might be r a i s e d  in a n a l y z i n g  a r e v i s i o n  o f  
the  p r e f e r e n c e  l e g i s l a t i o n  so t h a t  i t  would comply w i th  the  S u p e r i o r  
C o u r t ' s  i n t e r p r e t a t i o n  o f  e x i s t i n g  s t a t u t e s .  A l though the f o l l ow in g  
q u e s t i o n s  h a v e n ' t  been f u l l y  e x p l o r e d ,  you may wish t o  c o n s i d e r  them 
in  y o u r  d e l i b e r a t i o n  o f  t h i s  i s s u e .

Would a more r e s t r i c t i v e  i n t e r p r e t a t i o n  than t h a t  o f  the  Supreme
Cour t  encourage the  growth o f  sma l l  A la ska  f i rm s  o r  would i t  e l im in a t e
them from the  b idd ing  p r o c e s s  because o f  t h e i r  i n a b i l i t y  t o  handle  
l a r g e  c o n t r a c t s ?  Do j o i n t  v en tu r e s  w i th  l a r g e r  o u t - o f - s t a t e  f i rm s  
p r o v i d e  an o p p o r t u n i t y  f o r  growth o f  the  s m a l l e r  A la ska  f i rm s  o r  do 
they  s im p ly  g i v e  the  l a r g e r  f i rm s  a c o s t  advantage in  the  b idd ing 
p r o c e s s ?  Would o u t - o f - s t a t e  f i rm s  cu t  p r o f i t  marg ins  in o r d e r  to
o b t a i n  work in  A la ska  and t o  e s t a b l i s h  b i d d e r s  p r e f e r e n c e  on f u t u r e  
c o n t r a c t s ?  Would o u t - o f - s t a t e  f i rm s  e s t a b l i s h  " s h e l l "  o f f i c e s  in 
A la ska  in o r d e r  t o  q u a l i f y  f o r  the  b i d d e r s  p r e f e r e n c e ?  What i s  the
b e s t  d e f i n i t i o n  o f  an A laska  f i rm ?  Do th e  b e n e f i t s  o f  p r e f e r e n c e  
l e g i s l a t i o n  outweigh the  c o s t s ?  Are t ' a r e  b e t t e r  ways o f  a ccomp l i sh ing  
th e  d e s i r e d  r e s u l t ?

The q u e s t i o n s  a r e  e s p e c i a l l y  r e l e v a n t  because o f  the  l a r g e - s c a l e  p r o ­
j e c t s  p lanned f o r  A la ska  and the  s im u l t a n eou s  w o r ld -w id e  r e c e s s i o n .
A la ska  has become an a t t r a c t i v e  market  f o r  bo th m anu fa c tu r e r s  and 
c o n s t r u c t i o n  compan ie s .  The APA po in ted  ou t  t h a t  Kanematso-Gosho and 
o t h e r  Japanese  and Ko rean t r a d i n g  companies w i l l  q u a l i f y  f o r  the  A laska
b idd e r s  p r e f e r e n c e  on f u t u r e  c o n t r a c t s .  They f o r e s e e  the  day th a t
A lcoa  o r  some o t h e r  American company which does no t q u a l i f y  f o r  the 
A laska  b id d e r s  p r e f e r e n c e  (bu t  o th e rw i s e  has the  low b i d )  w i l l  l o s e  a 
c o n t r a c t  t o  a f o r e i g n  company which q u a l i f i e s  f o r  the  p r e f e r e n c e  by
v i r t u e  o f  an agent  a c t i n g  in i t s  b e h a l f .

A d d i t i o n a l  I n f o rm a t i o n

The a t t a ch ed  a r t i c l e  f rom the  Co lo r ad o  Law Review d i s c u s s e s  p r e f e r e n c e  
laws enac ted  by v a r i o u s  sta tes" !  A1 though the  tone  o f  the a r t i c l e  i s  
n e g a t i v e ,  I b e l i e v e  th e  i n f o rm a t i o n  w i l l  be u s e f u l  t o  y ou .  I have 
a l s o  a t t a ch ed  p o r t i o n s  o f  l e g a l  b r i e f s  f o r  p r e f e r e n c e  l e g i s l a t i o n  
which has been uphe ld  by S t a t e  C ou r t s  in  Wyoming and A r i z o n a .  The 
Washington s t a t u t e s  have a l s o  been uphe ld  by S t a t e  C o u r t s ,  but I was 
unab le  t o  o b t a i n  a copy o f  the  b r i e f  f o r  a t tachment  t o  t h i s  memorandum.

I was a l s o  unab le  to f i n d  any r e f e r e n c e  to  the  U .S .  Supreme Cour t  and 
i t s  t r e a tm en t  o f  b idd e r s  p r e f e r e n c e  l e g i s l a t i o n  in New Mexico. The 
Department  o f  Law per fo rmed a tho rough sea rch  o f  d e c i s i o n s  and i s  f a i r l y
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c e r t a i n  t h a t  the U .S .  Supreme Cour t  has not r u l e d  on any s t a t e  b idders  
p r e fe r ence  l e g i s l a t i o n .  Don McClintock a l s o  po in ted  out  t h a t  c ou r t  
d e c i s i o n s  on o t h e r  s t a t e s '  s t a t u t e s  do not have a d i r e c t  impact on 
A la s k a ' s  r u l i n g  because Alaska has a r e l a t i v e l y  s t r i n g e n t  equal p r o t e c ­
t i o n  c l a u se  and because the s t a t u t o r y  language v a r i e s  from s t a t e  to 
s t a t e .

★ ★ ★

I hope you f i n d  t h i s  i n f o rm a t i o n  u s e f u l .  I f  you have a d d i t i o n a l  
que s t ion s  o r  would l i k e  a d d i t i o n a l  m a t e r i a l ,  p l e a se  con tac t  the agency.

DT
Attachments



MEMORANDUM State of Alaska
T0: George El gee 

. D i r e c t o r
D i v i s i o n  o f  Genera l  S e r v i c e s  & 
Department o f  A dm in i s t r a t i o n

d a t e : August 5 ,  1982

Supp ly FILE NO:

FROM:
THRU: Bob L ink

TELEPHONE NO: 4 6 5 - 2 2 5 0
SUBJECT:

Rober t  L. S c h o f i e l d  
Pu rchas ing and F a c i l i t y  Manager 
D i v i s i o n  o f  Genera l  S e r v i c e s  & Supp ly  
Department o f  A dm in i s t r a t i o n

FY 82 Pu rchas ing  
Ac t ion

The f o l l o w i n g  i s  a s t a t i s t i c a l  r e p o r t  o f  bu s in e s s  t r a n s a c t e d  by 
y o u r  Pu rchas ing S e c t i o n  i n  Juneau and Anchorage . I t  i s ’ more 
comprehensive  and c o v e r s  f i s c a l  y e a r  1 9 8 2 ,  J u l y  1 ,  1981 t o  June 3 0 ,  
1982 .

PURCHASE REQUISITIONS RECEIVED DURING FY 82

TOTAL P . R . ' s  TOTAL LINE ITEMS
01 Gove rno r 58 96
02 A dm in i s t r a t i o n 185 486
03 Law 46 74
04 Revenue 25 56
05 Education 102 1 , 8 3 5
06 Hea l th  and S o c i a l  S e r v i c e s 548 1 0 , 5 6 9
07 Labor 95 151
08 Commerce and Economic

Development 53 92
09 M i l i t a r y  A f f a i r s 35 46
10 Na tu ra l  Resources 187 459
11 F ish  and Game 351 1 , 1 9 7
12 P u b l i c  S a f e t y 177 387
18 Env i ronmenta l  C on s e r v a t i o n 59 137
21 Community and Reg iona l  A f f a i r s 27 38
25 DOT/PF 447 1 , 0 0 4
30 . Ombudsman 0 0
31 L e g i s l a t i v e  Counc i l 1 1
33 L e g i s l a t i v e  Aud i t 1 1
41 A laska  Cou r t  System • 15 15

TOTALS -  2 , 4 1 2  1 6 , 6 4 4
As a r e s u l t  o f  the  above ,  the  f o l l o w i n g  b id s  ( f o rm a l  and i n f o rm a l )  

and n e g o t i a t i o n  were accomp l i shed .



George El gee -2- August 5, 1982

BIDS PUBLISHED FY 82

FORMAL INFORMAL NEG
JULY 22 1 27
AUGUST 22 0 50
SEPTEMBER 26 0 •54
OCTOBER 26 0 63
NOVEMBER 35 16 31
DECEMBER 34 13 19
JANUARY 39 0 30
FEBRUARY 27 O' 24
MARCH 38 0 75
APRIL 35 0 ' 1 72
MAY 29 0 35
JUNE 33 0 66

TOTALS - 366 30 546
TOTAL ANCHORAGE AND JUNEAU -  942

Subsequent t o  the  a b o v e ,  pu rchase  o r d e r s  were i s s u e d  as f o l l o w s :

( 1 )  T o t a l  number of .PURCHASE ORDERS i s s u e d  t o  .IN-STATE v endo r s  -

TOTAL -  1002

( 2 )  T o t a l  DOLLAR VALUE o f  PURCHASE ORDERS i s s u e d  t o  . IN-STATE vendo r s  -

TOTAL -  $ 2 4 , 3 7 2 , 0 8 3 . 2 5

( 3 )  T o t a l  number o f  PURCHASE ORDERS i s s u ed  t o  OUT-OF-STATE vendo r s  -

TOTAL -  406

( 4 )  T o t a l  DOLLAR VALUE o f  PURCHASE ORDERS i s s u e d  t o  OUT-OF-STATE vendo r s  -

TOTAL -  $ 9 , 9 9 3 , 0 8 5 . 6 8

( 5 )  T o t a l  COST o f  AWARDS made as a d i r e c t  r e s u l t  o f  5% BIDDERS PREFERENCE LA

TOTAL -  $ 22 ,753 .79
Th is  amount i s  t h e  r e s u l t  o f  28 s e p a r a t e  awards o f  which 4 awards were

r e s p o n s i b l e  f o r  $ 1 7 , 9 4 6 . 3 5 .  Ba lance  o f  $ 4 , 8 0 7 . 4 4  r e s u l t e d  f r om  the
rema in ing  24  aw a rd s ,  24  o f  which were f o r  l e s s  then S 1 , 0 0 0 .  The awards base 
on the  5S b i d  p r e f e r e n c e  gene ra ted  $ 4 , 7 8 9 , 6 7 2 . 9 1  i n  i n - s t a t e  b u s i n e s s .

The 5% p r e f e r e n c e  made the  d i f f e r e n c e  in  o n l y  2 .97% o f  the  b id  awara „
FY 8 2 ,  aga in  emphas i z ing  the  h i g h l y  c om pe te t i v e  n a t u r e  o f  th e  A la skan  vendo r .



PURCHASE ORDERS ISSUED TO MAJOR STATE METROPOLITAN AREAS -  FY 82

George El gee -3- A u g u s t  5, 1982

Anchorage

Fa i rbanks
782 PO's = $ 1 8 , 5 6 9 , 4 4 1 . 8 1

32 PO's = $ 3 1 7 , 5 9 4 . 5 3

O the r  Areas

uuneauu -  127 PO's = $ 4 , 7 3 2 , 4 2 0 . IS
i

SUB-TOTAL -  941 PO's $ 2 3 , 6 1 9 , 4 5 6 . 5 3 '

' Areas -  61 PO's = $ 7 5 2 , 6 2 6 . 7 2  ' ’
TOTAL -  1 , 0 0 2  PO's $ 2 4 , 3 7 2 , 0 8 3 . 2 5

The Pu rchas ing  S e c t i o n  i s sued  the  f o l l o w i n g  te rm c o n t r a c t  awards ,  
many o f  which have e s t im a ted  v a l u e s .

Of 658  c o n t r a c t  awards ,  485 were i s s u e d  t o  A la skan f i rm s  f o r  a
t o t a l  d o l l a r  volume o f  $ 4 2 , 9 3 6 , 6 9 0 . 7 0 .

As an o v e r v i ew ,  $ 9 4 , 4 1 1 , 9 0 0 . 5 8  o r  75% o f  the  $ 1 2 5 , 0 9 8 , 4 7 4 . 0 0
spen t  du r ing  FY 82  was spen t  w ith  A la skan  v en d o r s .

JM/ je
5 /08G5-05/GSS1

CONTRACT AWARDS ISSUED DURING FY 82
NO. OF CONTRACT AWARDS DOLLAR VALUE

TOTAL -  658 TOTAL -  $ 6 5 , 2 4 1 , 0 6 4 . 4 6
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FIVE PERCENT BID PREFERENCE ANALYSIS 
FISCAL 82

$ 2 1 2 . 0 0 J u l y Anchorage 0 $ 1 2 3 . 0 0 J anu a r y Anchorage 0
Juneau 1 Juneau 1

$ 1 , 3 9 6 . 5 0 August Anchorage 1 $ 2 , 7 3 5 . 0 0 Feb ru a ry Anchorage 1Juneau 2 Juneau 0
$ 8 7 . 8 0 September Anchorage 0 $ 3 3 5 . 4 2 March’ Anchorage 1Juneau 2 Juneau 3
$ 1 , 0 6 7 . 9 4 Oc tobe r Anchorage 2 $ 1 3 , 0 0 7 . 3 5 A p r i l Anchorage 1

Juneau 2 Juneau 2-
$ 5 4 1 . 5 0 November Anchorage 1 . May Anchorage 0

. Juneau 3 Juneau 0
$ 2 , 5 3 9 . 0 0 December Anchorage 1 $ 7 0 8 . 2 8 June Anchorage 1

Juneau 1 Juneau 2

Awarded A la skan  B i d d e r s :  TOTAL -  $ 4 , 7 8 9 , 6 7 2 . 9 1

5% Bid P r e f e r e n c e :  TOTAL -  $ 2 2 , 7 5 3 . 7 9

GRAND TOTAL DOLLAR VOLUME -  $ 4 , 8 8 3 , 5 4 3 . 2 2

JM/ je
5 /0805 -Q4 /GSS1



IN-STATE AND OUT-OF-STATE PURCHASES
MADE FOR DEPARTMENTS

Non-Alaska Vendors Alaska Vendors Total
No.POs Amount No.POs Amount No.POs Amount

01 Governor 5 $ 80,659.00 21 $ 132,884.25 26 $ 213,543.25

02 Administration 55 990,176.19 57 1,278,795.93 112 2,268,972.12

03 Law
•

0 0 9 100,227.32 9 100,227.32

04 Revenue 6 51,927.00 5 28,608.58 11 80,535.58

05 Education 27 254,491.71 76 423,534.98 103 678,026.69

06 Health & Social Services 93 368,353.14 464 - 1,629,278.39 557 1,997,631.53

07 Labor 6 104,212.80 48 228,919.87 54 333,132.67

08 Ccnmerce £. Econ. Develop. 4 144,383.15 15 43,203.34 19 187,586.49

09 Military Affairs 1 29,500.00 4 65,875.00 5 95,375.00

10 Natural Resources 30 1,456,718.38 43 563,935.52 73 2,020,653.90

11 Fish and Game 74 1,139,170.38 83 568,253.72 157 1,707,424.10

12 Public Safety 23 952,043.70 51 978,450.92 74 1,910,494.62

18 Environmental Conserv. 7 94,645.50 6 31,930.29 13 126,575.79

21 Camiunity & Reg'l Affairs 0 0 7 18,645.37 7 18,645.37

25 Transportation 74 4,234,034.18 150 17,561,245.72 224 21,795,279.90

31 Legislative Affairs 0 0 2 1,875.75 1 1,875.75

Total - 405 9,880,315.13 1,041 . 23,655,664.94 1,445 33,535,980.08

tw n iifn -m /rw i



FY ' 82

BREAKDOWN OF $ AMOUNT OF PO 'S :

How many PO's

0 -  $ 2 , 5 0 0  461

2 , 5 0 1  -  5 , 0 0 0  3 1 4  .

5 , 0 0 1  -  1 0 , 0 0 0  2 70

1 0 . 0 0 1  -  2 5 , 0 0 0  2 00

2 5 . 0 0 1  -  5 0 , 0 0 0  8 8

5 0 . 0 0 1  -  1 0 0 , 0 0 0  46

o v e r  $ 1 0 0 , 0 0 0   55

$ Amount 

$ 4 3 5 , 9 3 8 . 8 9  

1 , 1 4 7 , 9 2 0 . 4 3  

1 , 9 3 1 , 1 6 1 . 8 0  

3 , 2 1 4 , 2 5 1 . 5 5  

3 , 0 8 3 , 5 8 9 . 4 1  

4 , 1 0 7 , 2 9 7 . 7 5 -

2 0 , 4 4 5 , 0 0 9 . 1 0
$ 3 4 , 3 6 5 , 1 6 8 . 9 3



SUMMARV CHART -  FISCAL YEAR 81 vs FISCAL YEAR 82
PURCHASING SECTION ACTIVITY

NUMBER RECEIVED & ISSUED
DOCUMENTS PROCESSED FY-81 FY-82 FY-81 FY-82 FY-81

TOTAL TOTAL TOTAL TOTAL TOTAL
PURCHASE REQUISITION 2 ,4 4 5 2 ,412 " ' ' ' 2 1 .8 3
INVITATION TO BIO 1 ,212 942 10 .82
PURCHASE ORDER 1 ,879 1 ,4 3 4 1 6 .78 2 5 5 ,9 5 4 .2 9CONTRACT AWARD 515 658 4 .6 0 3 1 9 ,9 1 1 .3 0LEASE 119 100 1 .0 6 2 4 , 4 8 3 . 1 9

AVERAGE -  P .A . PER MONTH

FY-U2
TOTAL

CONTRACT AWARDS

ISSUED TO ALASKAN FIRMS 
ISSUED TO OUT-OF-STATE FIRMS 

TOTAL

NO. ISSUED

FY-81
TOTAL

428
87

515

PURCHASE ORDERS 

NO. ISSUED

FY-82
TOTAL

485
173
658

TOTAL VALUE

FY-81
TOTAL

$ 2 7 , 1 3 3 , 8 4 9 .9 7
8 , 6 9 6 , 2 2 4 . 6 5

■$35,830,074.62

TOTAL VALUE

FY-82
TOTAL

$ 4 4 , 5 4 7 , 5 7 6 .7 1
2 0 , 6 9 3 . 4 8 7 . 7 5

$ 6 5 , 2 4 1 , 0 6 4 .4 6

ISSUED TO ALASKAN FIRMS 
ISSUED TO OUT-OF-STATE FIRMS 

TOTAL

FY-81
TOTAL

1 ,272
607

1 ,8 79

FY-82
TOTAL

1,002
406

1 ,4 08

FY-81
TOTAL

$ 1 7 , 8 7 5 , 7 4 4 . 6 7
1 0 , 7 9 1 , 1 3 5 . 26

$ 2 8 , 6 6 6 , 8 7 9 . 9 3

FY-82
TOTAL

$ 2 4 , 3 7 2 , 0 0 3 . 2 5
9 . 9 9 3 , 0 8 5 . 6 8

$ 3 4 , 3 6 5 , 1 6 8 .9 3
LEASES

NO. LEASES ISSUED:

FY-82
TOTAL
100

TOTAL VALUE FY-82
TOTAL

$ 2 5 , 4 9 2 , 2 4 0 .6 2
FISCAL 1981 FISCAL 1902

GRAND TOTAL DOLLAR AMOUNT: $ 6 7 , 2 3 9 , 0 7 1 . 7 / $ 1 2 5 ,0 9 8 ,4 7 4 .0 0
IM/d lr



(Jo lo ra Jo  L a w  l? e //e W  — V o /u rn * Y ?

C O M M E N T

I N - S T A T E  P R E F E R E N C E S  IN P U B L I C  

C O N T R A C T I N G :  S T A T E S ’ R I G H T S  V E R S U S  

E C O N O M I C  S E C T I O N A L I S M

Even1 state, either by statute or by administrative practice, extends 
lonitt tvpe of special preference to businesses operating within the state 
when awarding public contracts. The advantage may extend to those 
who build roads as well as to those who sell pencils to public schools. 
Although the type of preference granted varies among the states, there 
are several types which have been widely adopted. It may at first 
seem reasonable that a state would want to keep tax dollars inside the 
state by buying from local businesses, but preference laws may have a 
substantial adverse impact on businesses located in other states. Close 
analysis also suggest that even states which have in-state preference 7 
practices are not actually benefited.

In this effort to analyze and evaluate the validity and desirability 
of in-state preference laws, their scope and application will be exam­
ined first. An assessment then will he made of their overall effects, 
both on interstate commerce and on the economy of an individual 
state. In light of those findings, the constitutional validity of prefer­
ence laws will be discussed in terms of the commerce clause, the 
fourteenth amendment, and the privileges and immunities clause. 
Finally, it will be determined whether congressional action could or 
should directh preempt such laws.

I n t e r s t a t e  V a r i a t i o n s  In  P r e f e r e n c e  L a w s  

Bn \ it CUmijiciitions

lu-state preference laws can he divided into five general cate- 
gniL-s. 1 Perhaps the most controversial type of preference is known _
as a "percentage" preference. Under such a system, in-state bidders /
are given a specified advantage over those from other states in the 
award of public contracts. If, for example, the percentage preference 
were five percent, a business from out-of-state would have to bid at 
least fisc percent lower than any resident before it would be awarded

!. The wide variety of preference laws could be categorized more narrowly 
iir more broadly. For example, statutes which may impose burdens on non- 
re:,.dent contractors other than in bid evaluations, such as additional bonding or 
pre-qualification requirements, are not discussed in this Comment. See Garden 
s la te  Dairies of Vineland, Inc. v. Sills. 4 6  N.J. 349. 317 A.2d 126 i l 9 G 6 ' .  on 
remand, 9b N.J. Super. 109, 236 A.2d 176 (1967), rev'U, 53 N.J. 71, 24S A.2d
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bje b id

the con trac t. A t least tw e lve  states,- Guam ,-1 P u e rto  Rico,'* and  the V ir­
g in Is la nd s  '1 h ave  statutes p ro v id in g  fo r  such p re fe rences . and_pcr- 
centages range from  tw o " to n ineteen  n c rc e n t/  A t p resen t ( H aw a ii 
has the m ost e la b o ra te  sta tu te ,■’  bu t a recen tly  e n ac tedA 'ew  Yopk law 
has the p o ten tia l fo r  even  g rea te r adm in is tra t iv e  c om p lex ity .

A second g ro u p  o f  p re fe ren c e  law s a rc  know n  as " tie  b id "  p re fe r­
ences. Prov id ed  fo r  b y  statu te o r  adm in is tra t iv e  p rac tice  in at least 
tw en ty -e igh t s ta te s ,'" the "tie  b id " is the m ost com m on  tvne o f  p r e fe r ­
ence. An in -sta to  b id d e r is p re fe rre d  o n ly  w hen  its b id  is the >.une 
as that o f  a non -res iden t. S ta tu tes typ ic a l!v  p ro v id e  th a t q u a lity  also 
m ust be equ a l; bu t. fo r  s tan d a rd ized  p roduc ts , m eeting  the m inimum  
spec ifica tions is a l l tha t is n o rm a lly  req u ire d  o f  the low est b id d e r.

A th ird  g ene ra l typ e  o f  in -state p re fe ren c e  law s consists o f  those 
which a re  g en e ra l p re fe ren ce s , w ith  the size o f  the p re fe ren ce  uncer-

2. A la .  C od e tit. 5 5 , § 50fs (S u p p . 1971); A la sk a  S t a t .  $ 3 7 .0 5 .2 7 0  ( 1 / 
1 1 9 7 0 1; A nut. R ev . S t a t .  55 31-211, 212, 2 !7  (1 9 7 4 ) ;  Au k . S t a t .  A nn . 55 14- 
119, 1-1-0112 <Supp. 1 977); IIaw . R f.v . S t a t .  55 103-41 to 101-45, 101-57.5 
t 190S); In vim C om ; } f,0-103 , h )  i Supp. 1 9 7 7 ';  La. Rf.v. S t a t .  A nn . 55 W  
2 251 . 38:2255 (W e st  1 905); M o n t. 1u.v, C om  - A nn . 55 -82-1157 • 19 6 6 , .  s2- 
1921 i Supp. 1 975); N .M . S t a t .  A nn . 5$ 6-5-32-A , 13, anti C < 1974); N.Y. S t a t e  
Fin . L aw  55 103-174 ‘ M cK inney Supp. 1 9 7 7 -7 5 ):  W . V.v. C od e  5 33-3-44  
, Supp. 1977): W v o . S t v t .  5 5 9 -064. 9 -607 , 9-0G9 (1 9 5 7 1 .

3 . Sec C o c .n t i l  o f  S t a t e  Gov e iin m k n ts . S t a t e  a n d  L o c a l  rvnr.itA .-iN'. 
Appendix A at S i 1 9 7 5 ' .

I. 1*. R . L a w s  A n n . tit. 3 . -5 9 lS h  i 17-05 ).
5 . V . 1. C o d e  A n n . tit. 51. 5 2 3 0 , \ ( h ; ( 1 9 7 6 ' .
0 . £ .g ., \V . \ ' a .  C ode  \ 5A -1 -14  (S u p p . 1 9 7 7 ' .
7 . H a w . R e v . S tat . 55 103-41 to  43 1 9701 . A lthough the m axiinuv

p re fe rence u in lr r  these sections is ten pare* at. Section 103-51 ,1 9 7 4 1  p -n v . i . , 
a fifteen percent p re fe rence !• >r pub lic  p rin ting . F in a lly . S.-eriun 10 ,3-53-5 re- 
ipures that an e \ (rn  fo u r p* u n i t  he added  to  the b ids o f ii! nm -res idcn ts . Tie 
fo u r percen t add ition  I- ju -tilied  as an ad justm ent fo r  a re ta il e\c:.-e tax. Vac. 
such a tax is not assessed in sales to the state. Tatis, it appears that the tnf.vi 
p re fe rence w ou ld  he nineteen percent fo r  p rin ting , and iou rtcen  percent ! *r 
m any o the r goods and services.

S. II.w v . Rev. S t a t .  55 163-41 to 4 8  i 1 9 7 6 ) aw ard  a p re fe rence o f three 
to ten percen t, depend ing  on tilt: p ropo rtion  o f m anu factu ring  o r  p roduction  erst 
that was incu rred  in H aw aii. A slate agency is re tp iircd  ta com p ile  a li-t 't 
Hawaiian p roducts fitting into the various categories, and it is d istribu ted  to a ll 
pub lic  p rocu rem ent offic ia ls in (he state.

9 . N .Y . State Fin. L a w  55 163-74 t M cK inney  Supp . 1 9 7 6 -7 7 ) provide 
that the N ew  York  State jo b  Retention Board  shall exam ine “ p re fe ren tia l b id ­
d in g ’ tortus to ensure that "a b idd e r has substantia l econom ic ties w ith New 
York  State a n d 'o r  contributes heav ily  to the -ta tc ’s econom y 3o that an in form ed 
dete rm ination  can he m ade as to whether the aw ard  o f a state con trac t to the 
lowest b idd e r is in the best interest o f  the .-tate.”  Id. 5 163-a . The forms 
requ ire  deta iled  in fo rm ation  abou t items such as where the p roducts are manu­
fac tu red . em p loym ent o r N ew  York residents, and the am ount o f  taxes m i ! in 
New  York .

10. A la . ( ’o d e  tit. 55 . 55 802 . 5 1 4  ( Sitnp. 197 .3 ': A la sk a  S t a t .  5 '0 .2 0  01'* 
f 19731 ; Auk. S t a t .  A nn. 5 14-221 , 1 9 6 8 ) :  C v l .  G o v ’t  C od e 5 4331  . V .v.: 
1 9 6 6 i ; C > 1 .0 . R ev. S t a t .  5 2 1—50—104* 1 > (1 9 7 3 1 : f  a .  S t a t .  A nn, ; 2H 7 .6 -2  
‘ W est 1 9 7 5 ) . G v . C om . A n n .  ‘,5 4 0 -1 9 0 7 . 1 9 2 0  1973 . 10-1954 'S o u p . 1977
In v ito  G ooe 5 67 -5 7 1S  Supp. 1 9 7 7 ' ; Iow a  C ode An •. ' 73 .2  M’-.-'t ■977'
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r.iin .: 1 Depending on specific language and administrative interpret!- ,

t'.ons. the preference could range from a tie bid preference to a rela- j j / i t r * !  

t;\e!v large percentage preference. Terms such as "comparable,''12 /
"in the best interests ot ĥe state," u and "as far as may be practicable"14 ' v ~ ■
.ire ufteu used in these statutes. —•

A fourth category includes states with an “absolute" preference. I  > J  Z
Under these laws, certain classes of goods or services must be procured a b u ! * / - *  '

Kan. S t a t .  5 7 5 -3 7 4 0  ( 1 9 6 9 ) ;  L a . R ev. S t a t .  A n n . 5 3 S :2 1 S 4  ( W o t  1 9G 8 ); 
Me. R ev. S t a t ,  tit. 5 , § 1 S I6 .S  ( 1 9 6 4 ) ;  M ie n . S t a t .  A n n . 5 3 .3 9 5  ( 1 9 7 7 ) ;  M iss. 
Code A nn. 5 3 1 -7 -1 5  ( 1 9 7 2 ) ;  M o . A n n . S t a t .  55 3 4 .0 7 0  (V e m o n  1 9 6 9 ) ,  7 1 .1 4 0  

Vcrrnni 1 9 4 9 ) ; N .Y . S t a t e  F in . L a w  $ 16S (M cK in n e y  1 9 7 4 ) ;  N .C . G en . S t a t .  
; 143-59 (S u p p . 1 9 7 5 ) ;  N.D. C e n t .  C o d e  5 0 1 -2 1 -2 5  (S u p p . 1 9 7 7 ) ;  O k la .  
S ta t . A nn . tit. 0 1 , 5 6  .m il 9  ( W o t  1 9 6 3 ) ;  On. R ev. S t a t .  5 2 7 9 .0 2 1  ( 1 9 7 5 ) ;
S.O. C ode 5 1 -25  tS u p p . 1 9 7 5 ) ;  T e x . C iv . C od e A n n . t i t  6 6 4 -2 , 5 I (V e m o n  
;-.'0 4 1; L 't.u i C o d e  A n n . 5 6 3 -2 -5 0  ( 1 9 6 3 ) .  F iv e  states, C onnec ticu t, I llin o is , 
!:..iiana. N eb raska , am i N ew  H am psh ire , repo rted  tha t th e y  had tie b id  p re fe r -  
;:ccS III CoCNCIL OK STATE GOVERNMENTS, STATE AND LOCAL l ’ CHCHASINC 

Appendix A a t A . l  to A .9  ( 1 9 7 5 ) .  E v en  w ith ou t s ta tu to ry  au th o rity , such 
prv.v.-eiiLL-s L iu ild  be created  b y  adm in is tra tive  regu la t ion  o r  in fo rm a l practices.

11. Io w a  C o d e  A n n . 55  18.0 iW i s l  S upp . 1 9 7 7 - 7 8 ) ,  3 8 4 .9 9  ( 1 9 7 6 ) ;  K v . 
Rev s r .v r . 5 5 7 .2 S 5  ( B aldw in  1 9 7 5 ) ;  L a. U ev. S t a t .  A n n . § 3 9 .1 7 3  (W e s t  
.ui>S': M vss. A n n . L a w s ch. 7 . 5 2 2 ; 1 7 ) (M i e h i f  L aw  C o -on  1 9 7 3 ) ;  M inn . 
- r .v r . A nn. i  1 6 .3 4  (W e s t  1 9 7 7 ) ;  M iss, C od e A n n . 5 1 9 -1 3 -1 0 7  ( 1 9 7 2 ) ;  M o . 
\ s v .  S r a t . 5 8 .2 8 0  i Vernon 1 9 6 9 ) ;  M o n t. R ev. C o d es A n n . § 8 2 - 1 9 2 0  (S u p p .
1077 N i.v . Ri-.v. S t a t .  5 3 3 3 .1 6 0 -2  ( 1 9 7 .3 ) ;  N .J . S r.vT . A n n . 5 5 2 :2 3 -2 3  (W e s t
Vain. Supp. 1 9 7 7 - 7 8 ) ;  N .Y . S t a t e  F in . L a w  5 164 .9  (M c K in n e y  Supp . 1976 - 
"7 .V I). C e n t . C od e 55 4S-02-L 0 to 10 .2  ( 1 9 0 0 ) ;  O k la . S t a t .  A n n . tit. 74 ,

-5 .3 i 7 '• 1 W est 1 9 6 5 ) , tit. 7-1, 5 8 5 .3  (W e s t  C um . Supp . 1 9 7 7 - 7 S ) : S .C . C ode
1-21. 22  1 .1 9 6 2 ) ; S .D . C o m p i l e d  L a w s A nn . J 5 -1 9 -1  ( 1 9 7 4 ) :  T e n n . C o d e  

.i\>. . ;  12-.348, 3 4 9  1 S upp . 1 9 7 7 ) ,  1 2 .501  ( 1 9 7 3 ) ;  V t . S r .v r . A n n . tit. 29 ,
. * i>  a 1 i 1970.': \ ’.v. G i n s  5 2 .1 -2 8 4  ( 1 9 7 3 ):  W ts. S t a t .  A n n . 5 1 6 . 7 5 ( l ' ( a )  

Cam . Supp. 1 9 7 7 -7 S );  W v o . S t a t .  5 9 -0 0 6  ( 19.57); set' a h o  F.R, L a w s  
\ \ v  !:t. 3 . 5 9 lS a  ( I ) ,  > .1965).

!2. i  t'., Io w a  C ode A n n . 5 18.6 (W e s t  Supp . 1 9 7 7 -7 8 ):  M o n t . R ev. C od es
, \ nn $ 8 2 -1920  ( 1 9 4 7 ) .

13. E .g ., Io w a  C ooc  A n n . 5 3 S 4 .9 9  (W e s t  1 9 7 0 ) ;  V t . S ta  »nn. tit. 2 9 .
; :u ) ; a  1 1 1 9 7 0 ) ;  h t  ul\0  N.Y’ . S t a t e  Fi.v . L a w  5 1 6 3 -a  (M cK in n e y  Supp . 1977 - 
7a I where such language was the justifica tion  fo r  an add ition  to the statu te

a l l  .m thu rized  as m uch as a 1 US p re fe rence .
i4. E.g., Ky. R ev, S t a t .  5 57.2S5 (Baldwin 1973); L a . R ev. S t a t .  A n n . 

•I .-9:17.31 West 1968): N e v . R ev. S t a t .  5 3.33.160-2 (1 973 ); Vv. C o d e 5 2.1- 
;S2 ,1973).

13. Fi_v. S t a t .  A n n . 55 283.03, 2S7.102 (West 1973); I:to. C o d e  A n n . 
; 4-13-4-8 1 Burns 1974): M o n t . R ev. C o d e  A n n . 5 16-1230 (1 947 ); N ev . Rev*. 
ir.vT. 5 268.070 11973): N.J. S t a t .  A n n . 5 52:30-3 (W e s t  1953); O h io  R ev. 
C .iie A nn . 5 125..56 iP a g o  1978); On. Rex-. S t a t .  5 2S2.210(1) (1975).

;fi. A lv s k .v  S t a t .  } 36.10.010 1 1973); Ark. S t a t .  A n n . 5 14-607 (1963 ); 
Colo. Rev. S t a t .  5 43-2-208 (1973 ); C o n n . G en . S t a t .  .Ann. 55 31-52 (a ), 52a

1.-5S -. D e l .  C o d e  tit. 29. 5 8913 (1974 ); Io w a  C o d e  A n n . 5 “ 3.3 •, West Supp. 
.-.■77-75L.v. R ev. S e a t .  A nn . 5 38:21S5 (West 1963); M iss. C o d e  A n n . 5

*• t J;,' '*•%from within the state, sometimes with an exception in verv narrow 
circumstances. Seven states require that some or all public printing V- r  .*■* .
be done within the state.15 and at least thirteen insist that certain YV“̂ r‘ I
categories of public contractors’ employees be in-state residents.1*

.. *•
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Four states have absolute requirements that certain goods be procured 
from within the state.17

Finally, fourteen states have "reciprocal” in-state preferences 
laws.’’* Clearly enacted in retaliation to preference practices in other 
states, these statutes unlv prefer residents against those from states 
with preference laws. As might be expected, the size of the prefer­
ence is determined bv that preference imposed against an out-of-state 
bidder in the non-resident’s home state. For example, for a number 
of years Pennsylvania has had a statute which forbids a n y  procure­
ment from residents of states with "absolute" preference laws.1:’ Its 
strict enforcement in the middle sixties is credited with the reppal of 
preference laws in several eastern states.50

D i v e r s i t y  in  A p p l i c a t i o n

Even within each of the five basic categories discussed above 
there are broad variations in the scope and method of administration 
of in-state preference laws. While most preferences are mandatory.51 
a few mav be invoked or disregarded at the option of the purchasing

•31-5-1" ( 1 9 7 2 ) ;  N .D . C u n t . C o d e  § 43 -0 7 -2 0  Supp. 1 0 7 7 ) ; s .D . C o m p i le d  
L a w s A w .  5 5 -1 9 -0  .1 9 7 -1 ) : T e x . R lv . C iv. s r .w . A s s .  a it. 6 6 7 4p . W ni'-ii 
1977 i: V t .  S t a t .  A nn . t:t. 10. '■ 27 t LUGS): W vn . S t a t .  $ 9-O si'-5 - Supp. I v 7 '

17. Ai.v.sk-v S t v t .   ̂ 3 0  15 .010  ( 1 0 7 3 ) < tim ber an il lum ber o ioduc ts 'i-.-u 
state-financed p ro jects m ust be g row n o r  p roduced  in A lis h a ) ;  N .M . S t a t .  Ann  
$ 6 -6 -5  ( 1 0 5 3 )  i pub lic  w orks con tracto rs must use m ateria ls from  New  Mexico 
unless there is ev idence o f p rice fix in g ); R . l .  C-kn. L aw s § 3 7 -2 -5  ( 195i3 > .’ f  i d 
p rod itc ls g rown in Rhode Is land  must be purchased fo r  state institutions at 

p reva ilin g  m arket p ric e s ); S .D . C o m p ile d  L aw s A nn . 5 5 -2  3-2 ( 1 3 7 1 ) ail 
state purchasing  n r leases o f m otor veh ic les m ust be from  dea lers licensed i:i 
the s ta te ).

IS . 1 1 1 . A nn. S t a t .  ch. 127 . 5 132.Ge iS m ith -H u rd  Supp. 1 9 7 7 ) ; K an. S ta t .  
5 75-37-iO .i (S u p p . 1 9 7 0 ) ; La. R ev. S t a t .  A nn . 5 3S :2221A  (W e s t  Cum . v ie e  
1 9 7 7 ) ; M in x . S / a t .  A x x . 1G.3G5-1 (W e s t  1 9 7 7 ' ; M iss. C ode A nn . 5 3 1 -7 -1 7  
( 1 9 7 2 ) ;  N eu . R ev. S t a t .  5 7 3 -1 01 .0 1  '1 9 4 3 .1 ; N .D . C e n t . C o d e  5 4 4 -ri.x-nl 
(S u p p . 1 9 7 7 ) ;  O k la . S t a t .  A n n . tit. 6 1 , $ 14 i W es t Cum . Supp. 1 9 7 7 -7 5 1 . tit. 
74 , 5 8 5 .1 7  (W e s t  1 9 6 5 ) ;  P.v. S t a t .  A nn . tit. 71 . $ 2 0 3  , 1’ u rtion 1 9 6 2 ) : S .D . 
C o m p ile d  L a w s A n n . •; 5 -1 9 -3  ( 1 9 7 4 ) ;  V.v. C ode $ 1 1 - 2 0 - 1 1 0 7 3 ) ;  W v.sii. R e v  
C ode .Ann. 5 3 9 -1 6 -0 0 5  (S u p p . 1 9 7 6 ) ; W is . S t.v t. A nn . 5 5 5 -0 1 2  i W est Supn. 
1 9 7 7 - 7 8 ) ; W yo. S t.-.t. $ 9 -6 6 7  ( 1 9 5 7 ) .

19 . P.v. S t a t .  A n n . tit. 7 1 , § 2 0 3  (P u rd o n  1 9 6 2 ) . I t  is ironic that a 
p rov is ion  in tended  to d iscou rage p re fe rence laws in o the r .states m ight it<»lf be 
cha llenged  as unconstitu tiona l. A lthough  the constitu tiona l issues are not cli- 
rectlv under a ttack , the app lica tion  o f  § 2 0 3  is being  cha llenged  in L u tz  Appe lla te 
P rin ters. Inc. v. C om m onw ea lth  o f  Pa. D ep t, o f P rop e rty  and Supp lies , 3 7 0  A .2J 
1 210  (P a . 19771  (a ff irm in g  the denia l o f  N ew  Jersey p rin te r ’s request fo r  a 
p re lim ina ry in ju n c tio n ).

20 . Si.v C o m m itte e  o n  C o m p e tit io n  in  G o v e r n m e n ta l  Pvncii.vsiNC, Re- 
r o a r  t o  t h e  N a t io n a l  A s so r tv t:o n  ok  S t a t e  1’in c n v s i s o  O f f i c ia l s ;  “ T ie  
In -S ta te  P re fe rence S lo rv ”  (S ep tem b e r 1 9 6 6 ) .

2 1 .  £.!».. C o lo .  Rev.’ S t a t . ’ } 2 1- 50-40 I t  1 ) ( 1 9 7 3 ) ; N e j .  Rev. S t a t .  \ 75-
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or contracting official.*2 Others require that the residents request a 
preference before the bids are opened.”

Many preferences are extended to businesses which are residents 
of the state,-'4 but an almost equal number apply only to products 
manufactured or produced, or services performed in the state.25 Some 
extend to either or both.22 Definitions of residency and domestic pro­
duction van- widely, and often reilect an effort to curb the ingenuity 
of those who seek to evade such laws.27 '

Another important variable in the application of preference 
statutes involves the types of contracts or purchases subject to the in­
state preference. Most laws apply only to contracts made through a 
state procurement official.2'' Many preference statutes, however, apply 
to all public contracts catered into by all levels of government.20 A 
few statutes, on the other hand, apply only to very narrow categories of 
public procurement.211

T h e  E f f e c t  o f  I.v - S t a t e  P r e f e r e n c e s

As sessment of the impact of in-state preference laws on interstate 
commerce and on the economies of individual states is a necessary 
prerequisite to the evaluation of their constitutionality and desirability. 
Tlie task is complicated by the lack of data on the impact of such laws, 
as well as by the difficulty of determining the preference practices of 
local 'governments.

l i i i n l i - n  m i  I n t e r s t a t e  C o m m e r c e

Each time a contract is awarded to a resident because of an in- 
•:atc preference, what otherwise would have been interstate com-

-2 . T.a . M o. A w .  C uue art. -U . j 231-1 i 1 9 5 7 ):  X V . S ta t e  P in . l a w  
t ’ - . - i  M i Kinney Supp. 1 9 7 7 -7 S ).

2 -  / . j  . AnK. S t.vr . A n n . $ 14-119 i 19GS): N.Y. S t a t e  F in . L a w  $ lG3-a 
M. K.m ka Supp. 1977-7.S l ,

2 i  C o lo .  R e v .  Sr.vr. §  2 4 -> 0 -1 0 4 (1 )  ( 1 9 7 3 ) ;  K an. S t a t . $ $  7 5 -3 7 4 0  
.vU u-. 3 7 iU a  .S u p p . 1970 >; W vo . S t a t .  9 -6 6 4  to 0G7 (1 9 5 7  i.

2 ;  /--l'-. F l a , s t a  r. A n n . $ 2 3 7 .0 8 2  I W est 1 9 7 5 ):  W yo. S t a t .  $ 9 -669
; A? For sim plicity , the term  "resilient" w ill h e  Jscd to refer to both  types

•a [.:••!. ranees.
2i> li .'.. Mo n t . Re v . Codes A n n . $ 8 2 -1 9 2 0  (S u p p . 1 9 7 7 );  N ev . Re v . St a t .

; !. i>. it ill i 1 9 7 5 /:  N .Y . S t a t e  F in . L a w  5 I 6 3 -a  (M cK in n ey  Supp. 1 9 7 7 -7 8 ).
27 K M o n t . R ev. C o o es  A n n . 5 8 2 .1 9 2 5  (S u p p . 1 9 7 7 ) provides t lu t  a 

' luaicss w ill lie  prim a facie e lig ib le  for a p referen ce a lter  m ie year in th e  state, 
:l l ie  d isqualified  if the p ub lic  procurem ent olficiul iintls that the Inisi-

a wlnilR T/wnei! si.asiiliarv  <»t a toreiun corporation. or if it w as form ed
: ir :i . | .Hi’;him* ul circum ventin '.; ttie r e s i i l e n e v  renu irem en t.

2 r  l -C :  C o lo .  Hev. S t  a t . i  2 4 -3 0 -4 0 4 ( 1) ( 1 9 7 3 ) ;  M e. R e v . S t a t . tit. 5,
; i s l n  i 1 9 6 4 ) .

i: C: C a l . C .o v t  C od e $ 4331 -W est 19GG'. K an. S t a t .  $ 7 5 -3 7 4 0  f 19(59).
i 1 l o w s  C o p e  A n n . 5 73.1 (W e st  1 973) ( c o a l  produced  in Iow a  

aras; i/e used by state g overn m en t); V t . S t a t  A n n . tit. I!). $ 2 7  ( 1 9 6 8 )  (trucks  
a i/I*-1 m W riniifst m ust he used in h igh w ay  co n stru ctio n ).
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mcrce is reduced by an amount equal to the value of that contract. At 
the heart of the success of nur national economy is the protection of 
free trade between the states. The removal of virtually all interstate 
trade barriers in the private sector has allowed greater efficiency and 
productivity through specialization, raising the standard of living for 
the nation as a whole. In the public sector, on the ^ther hand, prefer­
ence laws force a reduction in the flow of interstate commerce. As a 
result, the cost to taxpayers of a given level of governmental goods 
and services is correspondingly increased.

Any preference which gives in-state bidders an affirmative advan­
tage operates essentially as a tariff on out-of-state goods in the public 
sector market.3' The size of a percentage preference would be the 
amount of the tariff. Similarly, an absolute preference is the func­
tional equivalent of an embargo on foreign goods. Tie bid prefer­
ences arc rarely used in contract awards, but widespread enaction of 
tie bid preference laws may indicate a substantial total impact on 
commerce. Although the impact 011 interstate commerce will vary 
depending on the degree of potential competition from businesses in 
surrounding states, the impact will be more severe when a stronger 
preference is in effect.

In 1976, state and local spending was S2-16.2 billion.32 and pur­
chases alone amounted to S102 billion.33 With statutes or practices in 
every state overtly intended co prefer residents for much of that public 
spending, the overall impact on interstate commerce is surely sub­
stantial.34 Preference practices may he more prevalent on the local

31 . A lthough no actua l charec i< m ade on coeds from  o the r states, the r.on- 
resident biisines> mu>t underb id  residents hv m ore than tiie am ount o f the 
p re fe rence be fo re  it w ill be aw arded the con tract. The com petitive disad­
vantage is identica l w hether a ta riff o r  a p re fe rence is im posed, since cerate, 
categories o f  resident businesses arc "p ro te c ted " at the expense o f non-residi ats.

32. D e p a r tm e n t  o f  CoxtMF.ncr. Bvrk.vc or- E c o n o m ic  A n a l y s i s , >7 S u r v e y  

o f  C u r r e n t  B u siness N o. 9 (S ep t. 1 9 7 7 ) .
33 . Id.
34. A lthough it is d ifficu lt if not im po-sib le  to p rec ise ly  ca lcu la te  to " h i t  

extent interstate com merce w ou ld  he increased if - o ih  trade ha rrie rs in govern­
m ental p rocu rem ent were e lim inated , the am ount s* su re ly  at least severa l billion 
do lla rs  per yea r. In  a c lose ly  re lated  a rea , it has been estimated that the federal 
governm ent’s policy o f  p rocu ring  from  domestic firms I the "B u y  American 
p o lic y ) rec lined expected im ports in the pun ln : -ector Oy 80-857 . Lowingcr. 
Discrimination in C ivcrnm cnt Procurement of F ore ign  Goods in the L'.S. ami 
W estern Eu rope . 42 S. Eco.v . J. 451 ( 1 9 7 6 ). A lthough  m ost in-state pr-fcrenccs 
arc not as strong as the 5 0 7  p re fe rence repo rted ly  imposed by  the Department 
o f D efense du ring  this period , there is n o rm a lly  fa r m ore trade between slates 
than there is w ith  o the r countries . The  burden on com merce is d im inished to 
the extent that pub lic  offic ia ls, p a rticu la r ly  at the loca l leve l, m ay he unaware 
o f  statu tory requ irem ents: but m isunderstanding m av a lso resu lt in ovcrappiica- 
tion o f the pre fe rence . S'-c D . Mince. E ffect of L a w  o n  C o u n t y  a nd Mu­
nicipal Exi kniiitvues l l !l •' 1975). C rim in a l p e n a ltn -  fo r  an iu fr .u t f 'n  p rn kn ;;. 
encourage b roade r in te rp re ta tions, espec ia lly  when the p re fe rence laws are am­
b iguous in the first p lace. A m a jo rity  o f  the states p rov ide c rim ina l penalties for
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Despite widespread disparagement by purchasing organizations 
.-.ml others,38 there are many supporters of preference laws, often
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level than on the state level;11 adding further to the impact on inter­
sta te  commerce.

The impact of in-state preferences may also be manifested in subtle 
ways. A strong policy of favoring local bidders could encourage a 
procurement official to reject all bids when an outsider submits the 
lowest one.32 If the contract is rebid, a nonresident may simply be- -• T.k
come discouraged and withdraw from the competition. The friistra- '• •;TV'T"7
tion of competing against residents who are protected by an in-state *
preference practice will cause some contractors to stop bidding entirely . • 7
tor contracts in that state. In addition, a combination of such factors 
might induce the procurement official to be less aggressive in soliciting 
bids from out-of-state. Thus, the total impact on commerce may be 
far greater than statutory provisions would indicate.

Finally, preference laws mav generate animosity between states 
that extends beyond public procurement. The commercial feud 
1 .-tween the states is even older than the union,aT and preference laws 
may only be another battle in that war. Reciprocal preferences are 
an overt form of counterattack.

procurement o ffic ia ls w ho do not h on o r lo c a l p re fe rence statu tes. E . g . ,  A iuz. 
iiuv. Stat. $ 3 4 -2 4 6  i 1 97 -4 ); .Ann. Stat. A n n .  $ 1 4 -6 2 5  ( 1 9 6 3 ) .

j5. Set* M e li le r , The Econom ics of Trade Barriers, 16  Ind. L .J . 127 , 140  
1 9 1 0 ) ; C o u n c i l  o f  S tate G o v e r n m e n t s ,  S t a t e  a n d  L o c a l  G o v e r n m e n t  P u r -  

, : !  .mm; 2 6  1 1 9 7 4 ) .
M o 't  status give pu rchas ing  o ffic ia ls d isc re tion a rv  p ow er to re jec t a l l b ids, 

to r reasons such as "w hen  in  the best interests o f  the sta te ," w h ich  makes 
. d iscretion v ir tu a lly  u n lim ited . E.g., La. Rev. Stat. .Ann. $ 3 S :2 2 5 5  (W e s t  

• s  . \ - r . S t a t .  A n n . tit. 2 9 . 5 4 0 3  ^ 1 9 7 0 ) . T h e  p rac tice  can  eas ily  be  
u n i in a m anner w h ich  w i ll c l lc c t iv e lv  exc lude n on - lo ca l supp lie rs . Cf. 

m t  C o d e  Ann. |  6 3 -2 -5 0  ( 1 9 5 3 )  < residents arc g iven  a second  o p p o rtu n ity 
■n.-ic-rlnd non-res iden ts in ce rta in  c ircum stances ).

7. U is w iue lv  ag reed tha t one dt the p rin c ip le  fa ilu res o f  the A rtic les o f 
:-.!vderation was the ahsence o f  a p roh ib it ion  j n  ta rilfs  and  o th e r b a rrie rs  to 

•rad.- Iietween the states. See C . B ea rd , F orty-E ight Sovereigns, reprin ted in J.
. mnson, Interstate T r a d e  Baiuuers 173-50 (1940).

iS Sec Co u n c i l  of State G o v e r n m e n t s ,  State a n d  L o c a l  Purchasing 9 .4  
19 7 5 ) ; L ind e . Constitutional Rights in the Public Sector: Justice Douglas on 
-<i rty in the W elfare State, 4 0  W a s h .  L . Rev. 10, 4 9 -6 7  ( 1 9 6 5 ) ;  C om m en t, 

r./inycftfife - Bidding on Public W orks in W yom ing: Determ inations of Rcspon - 
.,ini:tn a n d  Preference. 11 L a n d  a  W a t t r  L. Rev. 2 4 3  ( 1 9 7 6 ) ;  C om m en t, H ome- 
-tu.-e Preferences in Public Contracting: .A S tu dy  in Econom ic Balkanization, 5 8  
low*a L . Rev. 5 7 0  ( 1 9 7 3 ) .  A  la rg e  num l>er o f  p re fe rence  law s and  re la ted  trad e  
’ .irrters w ere enacted  du ring  the dep ression , an d  a f lu r ry  o f c ritic ism  was gen- 
, :a:cd in the la te th irties and  e a r ly  fo rties . See Co u n c i l  o f  State G o v e r n­

ments, T r a d e  Barriers A m o n c  t h e  States: Proceedings o f  t h e  N a t i o n a l  

Conference o n  Interstate T r a d e  Barriers ( 1 9 3 9 ) ;  J. Johnson, Interstate 

Tiude Harriers ( 1 9 4 0 ) ;  E . Me lder, State a n d  L o c a l  Barriers t o  Interstate
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am ong  buMtiess and  la b o r  o rg  m iza tio n s  in in d iv id u a l s ta tes .'0 It  cou ld  
be  conceded  th a t pu rchas ing  costs w i l l b e  in creased , bu t a rg u ed  that 
p ro cu rem en t o ffic ia ls  take  too n a rrow  a v iew  o f the ro le  p la ved  bv 
p re fe ren c e  law s. As w ith  m any  types o f  sp ec ia l p re fe ren ce s .4'' o th er 
soc io -econom ic  goa ls a re  sough t th rou gh  such law s.

O ld e r  cases som etim es stated tha t p u b lic  purchases in vo lv ed  the 
expend itu re  o f funds sp e c ia lly  en tru sted  b y  the ta \p .i\ ers to  p ro cu re ­
m en t o ff ic ia ls ."  As such , the re  was a tlntij to spend the funds inside 
the state. Th is th eo ry  was based u p on  the q u e s tion ab le  assumption 
th a t p eop le  o f  the state  w e re  bene fited  w hen  purchases w e re  made 
fron t residen ts . A lth ou gh  the asse rtion  m ay have  m erit in term s o f 
fe d e ra lism , it says n o th in g  a b ou t the ac tua l bene fits flow ing  from  a 
p o lic y  o f in -state p re fe ren ce .

W ith  spu riou s ju s tifica tion s set aside , it is c le a r tha t the p r im a ry 
pu rp ose  o f  p re fe ren ce  law s is to  p ro te c t lo ca l p u b lic  c on trac to rs .42 It 
is fe lt th a t spend ing  tax revenues w ith in  the state w i ll p rom o te  new 

.industry , reduce u n em p lo ym en t, and e ve n tu a lly  increase the tax base 
o f  the state . In  a d d it ion , p ro fits m ade on the tran sac tion  n v  lo ca l 
businesses w ill be taxed by  the state , thus “ o ffse tting " the h ighe r pu r-

C om m eiick  in Tin; U n ite d  S t a t e s  i 19>7), Trade publications uniform ly con­
dem n such laws. E.g., H. l-'oiim:*. G o v k h v m i'n t i l  I’c h c iia s in c  ITS-.SO i 192')'. 
C. J en n in g s, S t a t e  P u iiciiam n g Oii-7 (IfX-tJ): N a t io n a l  A s so c ia t io n  o r  S ta t e  
Pern iia s in g  O f f i c i a l s ,  C o m m it te e  o n  (.'umi’i t i t i o x  in  G o v e r n m e n ta l  l'i -- 
tatAsi.NR. In -S tv tk  PnEFEur.Nci:.' in  I 'n it .ir  l’t n< iiasinc. 1 < 1 9 7 0 ); "A j*r>!,-.v i: 
in .-ta te  preference in pul'Iio purchasing is a b id  policy, a shortsighted ni.iiey. 
and wnr-e. bad goM .rnment.il purchasing." Tin C ouncil o f Suite Covitiioio:i:>  
and The National A ssociation oi sta te  Purchasing Officials have’ been strangle 
and actively  opposed to preference laws for m any years. T h ey  have recent!' 
been  joined by the N ational Governors C onference through a policy -tatenant  
d e iioim eiiig preference laws as anticom petitive and inefficient. N .G C. i'ut.tcv 
i'ibirio.v.i i tU iu - . . i.

39. In National Oil and Supply  Co., Inc. \ . Gray, Civ. N o. F .S .-76-7o*r  
f NV. D . \rk .. filed M ay 3 . 197." 'I voluntarily dism issed  in 1477 after statutory 
ch a n g e), the Arkansas five percent preference w as to have been  constitutional!1.' 
challenged . T he Arkansas C hapter o f A ssociated General Contractors o f  America. 
Inc. successfu lly  intervened as a  defendant on April 3 . 1977. Labor .and man­
agem ent testim ony gen erally  favored proposals to strengthen the federal counter­
part to preference law s, the "Buy Am erican Act." II U .S.C . J 10a i 1970 u 
Proposed Am endments to ilie Federal "Rwj Am erican Act:'’ Hearings on H. .3. 
132S3 ami Related Bills Before the Snhcnm. on Public Buildings and Grounds 'f 
the House Comm, on Public W orks, 92 d  C ong.. 2d Sess. ( 1 9 7 2 ) .

•It). Procurement preferences exist in inanv states for small or m inority owned  
businesses, the handicapped, anti tor prison-matte goods. For a partial collection  
nt such laws, .see N a t i o n a l  m  iis t  v.n t i v e  C o m m i t t e e  o n  So c i o -E c o n o m i c  P o l i­

cies o f  t h e  ConimiNATiNc C o m x i i t t e e  o n  a  M o d e l  P r o c u r e m e n t  C o n s  o f  ttie 

A m e r i c a n  B a r  A s s o c l x t i o n , M o d e l  P r o c u r e m e n t  C o d e  So c i o -Ec o n o m i c  P r o ­

v i s i o n s In d e x  ( 1 9 7 7 ) .
•11. People v. Crane. 214  N.Y. 134, It IS N .E . 427 i P"r fustic.' C a r r o z o 1. tyr'd. 

2 3 9  U .S. 195 (1 9 1 5 );  Atkin v. Kansas. 191 U .S. 2 0 7 ,‘ 222-23  . 1903V
42. O ther justifications c i t c l  for preference law s are b itter  •••rvicc or a higher  

level o f  responsibility from local businesses. T hose factors arc indeed  important 
for som e contracts, but they can  bo required in bid specification and appiied i:i 
a non-discriminator.- m anner in such  cases.
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ch.isintz cost. Wages paid to resident workers will also be taxed and 
spent in the state, generating even more tax revenues and further 
encouraging the local economy.'*3 Such arguments are very appealing 
on a superficial level, but the complexities of economic theory and the 
realities ot unemployment mandate a closer examination.

As noted previously, in-state preference laws have economic and 
competitive effects almost identical to tariffs. Also, trade between 
the states is similar in many respects to trade among nations. Thus, 
the well-developed economic theory of tariffs is helpful in evaluating 
the effectiveness ** of preference laws. Although protectionism con­
tinues to have its vocal supporters, economists are virtually unanimous 
in advocating free trade, except in certain very narrow circumstances.'15 
At the heart of their conviction is the theory of comparative advan­
tage.*0

The theory of comparative advantage begins with the radier obvi­
ous assertion that the welfare of every state will increase if it specializes

•to. A t the fe d e ra l le v e l, it w as estim ated  tha t each d o lla r  o f  d om estic  fe d e ra l 
cvpc ia ii'tires w ou ld  u e l i l  th irty -s ix  cents in  taxes from  tha t transaction  a lone . 
i'li'/iuu-ii Am endm ents to  the Federal "Buy American Act:" H curingt on U .R . 
132 ‘ .o and R elated Bills Before the Snbcomin. on Public Buildings and Grounds
of th, House Com m , o il Public W orks, 9 2 d  C un t;., 2d  Sess. 2 2 -2 4  ( 1 9 7 2 ) .  A c­
co rd ing  to this an a lys is , e ve r m ore  tax revenue w ou ld  be gene ra ted  th rough  
ind irect supp lie rs and  th e ir em p loyees and sha reh o ld e rs . T h e  in tu itivo  ap pea l to 
:iit' lin e  .it reasoiung is sum m ed up b y  a statem ent som etim es a ttribu ted  to 
A l.t .ih a iii L in c o ln : " I  d on ’ t know  m uch abou t the ta r ilf . B u t I  d o  kn ow  tlta t 
•••• i.t n I bus .i coa t from  E n g lan d , I have the coat and E ng lan d  has the m oney . 
But when 1 buy  a  coa t in A m erica , I have the coat and  A m erica  has the 
m oney ." See P. S a mvelson, E c o n o m i c s  6 9 4  (1 0 t h  cd . 1 9 7 7 ) .

44 . In  this section  "e ffec tiven ess”  re fe rs  o n ly  to the econom ic advan tage to 
a -m tjlc  state. T h e  N a tio n  as a w ho le  w ou ld  c le a r ly  be b e tte r o f f i f  such  practices
o .i M.r exist. Sec te \ t  accom panying  notes 10 -34  supra.

45 . N iv e.g., the strong  assertion  in P. E u t-sW iiu rn . T h e  Intkiinational 
i a  -.NOMY 2 1 9  ; 3 d  ed . 1 9 6 4 ) :

Tin ease for free trad-' has n e iv r  been successfully refuted, nor even
Inis on intellectually acceptable argum ent for long-run, enduring protcc-
t .cn . based  on econom ic considerations, ever been devised , though  m uch 
ingenu ity  has gone in to the a ttem pt. T h e  a rgum ents fo r  p ro tec tion  
tha t do  have  va lid ity , are  e ith e r sh o rt-ru n  o r  noneconom ic in cha rac te r,
■ a requ ire  the re a liza tio n  o f  v e ry  sp ec ia l cond itions. Yet m ost o f  the 
a rgum en ts advanced  b y  p ro tection ists are  unqua lified , asserted w ith  g reat 
c on v ic tion , and w ha t is m o re  im po rtan t, a re  w id e ly  be lieved . (E m ph a s is  
su p p lie d .)

So.- d s o  P . S a m c e l s o n ,  E c o n o m i c s  <379-80 (1 0 t h  ed . 1 9 7 7 ) ;  R . Wyesttia, In- 

tiioucctuiiy E c o n o m i c s  6 5 0 -5 7  ( 1 9 7 1 ) .
4ti. T h e  th eo ry  w as o r ig in a lly  stated  in 1776 by Adam  Sm ith  in !I T i n  

W e a l t h  o f  N a t io n s  2 9 -6 0  1 1909 re p r in t by O x fo rd  L’ n ive rs itv  P re s s ). I t  has 
! een le n iied  and expanded  upon  by D a v id  R ica rdo . Principles o f  Political 

E c o n o m y  t o d  ed . 1 6 2 1 );  John S tu a rt M ill, PniNCH’L ts  o k  P o l i t i c a l  E c o n o m y . 
B.iok 111, C h . W i l l  ( 1 8 4H ); and  countless econom ists since the ir time.

It is not e n tire ly  c le a r how  fu l lv  the th eo ry  o f  com para tive  advan tage aop lies 
’ .i trade  betw een the states. E a r lv  fo rm u la tion s  o f  the theo ry  assumed there 
w ou ld  lie  m any b a rrie rs  to the How o f  resources and  la b o r am ong  nations, but 
i rv tc-w w ith in  in d iv id u a l coun tries . Bu t there a re .it least som e trade barrie rs
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in the production of goods which it can produce more efficiently than 
others. If Michigan is "best" at production of automobiles and Cali­
fornia "best" at the production of wine, the consumers of each state 
are better olf if there is free trade in those commodities. Barriers will 
only increase prices uf the goods.

The more significant aspect of comparative advantage is less obvi­
ous. The theory also demonstrates that even if a state is inefficient in 
the production of two commodities relative to another state, trade 
will still occur, and benefits will be derived for each, if each state 
produces the goods which it is best at producing. Because'other states 
would have to sacrifice output of their most efficient products to com­
pete with that state, it is said to enjoy a "comparative advantage" over 
the other states.,T This point is illustrated by positing a man who is llu 
best lawyer and the best typist in town.*' If he can charge clients more 
for his legal work than tor his typing, this hypothetical worker can 
make the most money by spending all his time practicing law, and bv 
hiring someone else to do Ills typing. In much the same way, trade 
will occur between states in situations where production costs for any 
particular traded good would be lower in a single state, but where it 
is unable (o produce enough of the commodity to supply the entire 
nation.

Although there is room for some doubt.*0 the theory of compara­
tive advantage indicates that preference laws benefit in-statc public 
contractors oniv at thv expense of taxpayers and other businesses. 
Such laws probably do lTttTcr to helpTmen^Tovmientl*lT~,uicl it has neen

w ith in the Un ited  States, such a s ‘ transporta tion  costs and restric tive loca l regu ­
lations. Thus, econom ists agree that the theo ry  o f com parative advantage applies 
to trade between the states. Sec L. Lluyd, Tariffs: T h e  Case for Protection 
7 3  ( 1 9 7 5 ) ;  H . N’ocivse, Regional E c o n o m i c s  153-GO, 2 2 6 -3 6  ( 1SGS': H . Sieueut, 
Recional E c o n o m i c  G r o w t h :  T itE onv  a n o  Policy S4-94  ( I 9 6 0 ) .

47 . Sec P. ELLSwonTii, T h e  Intehnational E c o n o m y  5 9 -1 0 2  (3 d  ed. 1 9 6 4 ) .
48 . P . Samcelson, Eco n o m i c s  6 6 9  (1 0 t h  ed . 1 9 7 7 ) .
49 . As w ith a ll theories, the conclusions o f econom ic theories which advocate 

free trade arc v ir tu a lly  unassailab le i f  the ir in itia l assumptions arc a reasonable 
reflection o f rea lity . Fundam enta l to the theo ry  o f com parative advantage is 
the assumption o f fu l l em p lovm en t. It  is assumed that some workers w ill he 
d isp laced  by im ports in the (east e lfic icn t industries , but that they w ill be ab ­
sorbed into the sta te ’s econom y as it expands to accom modate the increased 
demand fo r goods which o the r states no long e r have the capacity la  produce. 
Econom ists emphasize that there sh ou ld  be no unem p loym ent, and that todav ’s 
experience is on ly  a tem pora ry  ph rnnm enon . M oreove r, it i> argued that fa r 
m ore e ffective and efficient wavs exist to deal w ith  unem ploym ent, such as 
creating jobs th rough direct program s and im prov ing  fiscal and m onetary policies. 
A lso, p re ference laws ap p ly  on ly  to a lim ited  sector o f  the economy, m o which 
m ay ve ry  w e ll not need the specia l encouragem ent. See P. Steen. T h e  P.ape of 
th e  T a x p a y e r  2 0 6 -2 2 7  ( 1 9 7 3 ' .

50. Th e  o v e ra ll econom y w ou ld  be b e tte r o ff i f  resources were en cou rage ! 
to flow  to the most efficient uses, ra th e r than as a subsidy to re la tive ly  inefficient 
p roducers. T he  argum ent against using pre ferences to reduce unem ploym ent was 
summarized by the Un ited  States-Japan T rade  C ..o r.c i!:
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found that the income of in-state businesses overall may actually be
’ c d n e e d s 1 Thus, the purported economic advantage to a state from 
preference laws is at best minimal.

There are also several direct and indirect costs associated with 
preference practices. The major effect of such laws is to increase the 
cost of government. Indeed, an obvious cost is any amount which 
must be paid in excess of the lowest bid from non-residents. Many 
experts feel that prices for public contracts generally rise in the amount 
of any percentage preference.'- Regardless of the total costs, the net 
infect is to distribute e.\tra~tax dollars to public contractors at tKe 
expense of taxpayers generally—both consumers and other businesses. 
Anv tariff operates as a suGsidv for particular industries; and there 
may be no reason why those who sell their goods and services to the 
government need or deserve special treatment. In this sense prefer­
ence laws are similar to a tax reduction enjoyed by only a limited 
^roup of businesses.

A t host, B u y  N a tion a l p o lic ie s  o ffe r  o n ly  m in im a l sh o rt-te rm  assistance, 
and do  lit t le  to ove rcom e the m o re  fu nd am en ta l causes o f  trad e  im ­
ba lance. B a th e r than subsid ize ine ffic iency, g ove rnm en t ou gh t to  a ttack  
it at its roots . Pu ttin g  the tax d o lla rs  lost b y  Buy  Am erican  po lic ies 
into basic research  and d eve lopm en t, techno log ica l advancem ent, and  
w orke r re tra in in g  w ou ld  h e lp  to streng then  the fu nd am en ta l com petitive  
advantage o f  U .S . d om estic  industries . W h en  t lia t  advan tage is ag ­
gressive ly  e xp lo ited  in the com pe titive  m arke t p lace the lo n g  range 
benefits in term s o f  indu stria l expansion , m ore  jobs , and  increased  tax 
revenues w i ll be fa r  g rea te r than  an y  sho rt te rm  benefits to be gained 
by  p ro tec tin g  dom estic  industries . 

proposed A m endm ents to  tlw  Federal \  hty Am erican  Act ": H e a r in g  on H. R. 
I32S3 and R elated Bills Before the Sulxom m . on Public Buildings and Grounds 
.if the H ouse Com m , on Public W orks, 9 2 d  C .n ig ., 2.! Sesc. 0'S ' 1 9 7 2 ) .

51 . R ich a rd son , The Subsidy A spects of a “ Buy Am erican" Policy in Govern­
ment Purchasing, in J o in t  E c o n o m ic  Co.m.mi r rn e  ok t h e  C o n g r e s s  o k  t h e  
U n ited  S t a t e s ,  A C om p en diu m  ok  P a p e ts , PxnT 2 , I n t e r n a t i o n a l  S u b sid ies  
22 ') ( 1 9 7 5 ) :

Regard less o t the g oa l iff "B u y  A m erican " p o lic y , h ow ever, a n d  reg .trd - 
less o f w h e th e r the p o licy  takes the ro rm  of "p ric e  fa vo ritism ”  o r  "g en ­
e ra l fa v o r it ism ,"  the cen tra l conc lu s ion  o f  the analysis o f this s tudy is 
that the p o lic y  is a lw ays in pa rt se lf-d e fe a tin g  .u :u  m ay u nd e r som e 
circum stances be pe rve rse  in  its effects.

In  fac t, the p o ss ib ility  tha t “ B uy  A m erican " p o lic y  a c tu a lly  reduces the 
income o f d om estic  p roduce rs is sh ow n  to exist.

The p rim a ry  reason  fo r  such a su rp ris in g  resu lt is tha t the p ro tec tion  o f  a  p re fe r -  
viice law  m ay ra ise dom estic  p rices in  p riva te  m arkets as w e ll as in '.lie p ub lic  
sector. O u t-o f-s ta te  p rices c ou ld  then be fo rc ed  d ow n  to com pete in  the p ub lic  
jector. As a resu lt, p riv a te  pu rchasers m at buy the less expensive im ports , o f f­
setting o r  even  negating  an y  reduc tion  in  im ports from  g ove rnm en ta l purchases. 
See id. at 2 2 0 -2 3 0 . Iro n ic a lly , the law s w i ll increase in te rsta te  com m erce  to 
the extent that this e ffec t occurs.

52 . see  N A sT O  C o m m it te e  o.v C o m p e t it io n  in  G o v e r n m e n ta l  P i.t .ch a s-  
:.sc, In-Statc Preference in Fublic Purchasing ( 1 9 0 5 ) .  In  this respect, p re fe rence 
laws have die same e ffec t as ta riffs , w h ich  c le a rly  le ad  to h ig h rr  p riccs. See P . 
E llsw o h tm . T h e  I n t e r n a t i o n a l  E c o n o m y  2 1 3 -1 9  •'3d cd . 1 0 6 4 ) .
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There are other adverse effects ot preference laws which mav be 
less obvious, but which may he equally significant. As an artificial 
incentive in the normal markt mechanism, a preference law may 
encourage or force a business to establish two facilities when it nor­
mally would have had only one. Not only will there be additional 
construction and set up costs, but the single plant would probably 
have been more eificient o\erall.'-1 The extra costs of this inefficiency 
from two plants will often be passed o h  to the taxpayers.

In-state preferences also may indirectly produce anticompetitive 
practices suelt as bid-rigging and other forms of collusion, because 
the laws function essentially as a barrier to entry into the market­
place"1 and will reduce the pool of bidders in other wavs.53 a smaller 
number of firms will be competing for public contracts. The smaller 
the number of competitors, the more likely tiiev will engage in col­
lusive or oligopolistic behavior.3" Indeed, laws which require services, 
such as public printing, to be performed in a particular county may 
lead to a single source of supply not unlike a “natural monopoly." 37

Finally, even the superficially apparent benefits from preference 
laws will be negated to the extent that surrounding states engage in 
similar practices. Neighboring jurisdictions have a strong tendency to 
enact percentage preference laws.33

T h e  C o n s t i t u t i o n a l i t y  o f  In'-State P r e f e r e n c e  L a w s  

T h e  C o m m e r c e  C l a u s e

In-state preference laws may be unconstitutional as unreasonable 
burdens on interstate commerce, As discussed above,5'’ preference 
laws have a significant adverse impact on interstate commerce. Their 
economic effect is the same as a tariff, and the commerce clause51

53 . Th is assumes that the business w ou ld  be more lik e ly  to operate at a 
leve l which m inim izes its costs it it is sub ject to few er externa l cost barriers, 
such as loca l p re fe rence practices.

5 4 . Since ou t-o f-s ta te  b idders are o ften  exc luded  en tire ly  o r  fo rced  to cut 
costs in o rde r to com pete , p re fe rence laws are  analagnus to m any trad itional 
barriers to en try . T he clVect is an ticom petitive  a lm ost by definition .

5 5 . See text accom panying note'. 3 0 -3 3  supra.
50 . See M cLach lan , M onvpoly ami Collusion in Public Procurement: A Survey 

■of Recent American Experience, 3  A n t i t r u s t  L . a n d  E c o n .  R ev . 00 , 7 3 -9  (1 0 7 6  >.
57 . "X ittu r .i l”  m onopolies exist w here p roduction  costs o r d istribution  mecha­

nisms create a na tu ra l tendency tow ard a sing le supp lie r. C lassic examples are 
pub lic  u tilities. S trong  fiscal p rocu rem ent p re fe rences m ay artificially a lte r the 
pub lic  sector m arket to  a  p o in t where o n ly  a sing le firm  w i ll be reasonably 
capab le  o f supp ly ing  certa in  goods o r services.

58 . Percentage p re fe rence law s exist in m any o f the western states: A laska. 
A rizona, H aw aii. Id ah o . M on tana , X ew  M exico , an d  W yom ing . The  percentage 
pre ferences aw arded  by A rkansas and L ou is iana  are o ffset by each o the r as 
w e ll as by  the rec ip roca l p rov is ions in M ississippi and O k lahom a . See notes 2 
and 17  supra.

59 . See text accom nanving notes 31 -39  tupra.
60 . U .S . C o n s t ,  art! I , ' $  S, c l. 3.
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was intended to mitigate if not eliminate such burdens on interstate 
commerce/’ An anomaly in commerce clause doctrine, however, 
lias generally protected in-state preference laws from successful con­
stitutional attack.

Although commerce clause cases are not always free from incon­
sistency in their language, several well-accepted general principles 
have emerged. It is unquestioned that state laws can be invalidated 
under the commerce clause even absent conriict with congressional 
action/- State laws which overtly discriminate against business from 
')ther states are normally iicid invalid regardless of the state interest 
being protcctecf! In striking down a New York law designed to pro­
tect in-state dairy farmers, Justice Cardozo wrote for a unanimous 
Court:

Such a power, if exerted, w ill set a h a rrie r to traffic between one 
state and another as e ffective us if customs duties, equa l to the 
price d iffe ren tia l, hud been la id upon the thing being transported .
. . . (l)n ip iis ts  and duties upon interstate commerce are placed 
bevond the power of a state, w ithout the mention o f an exception, 
by the provision com m itting commerce o f that o rd er to the power 
o l the Congress. . . . [ I j f  New  York in o rd er to prom ote the 
econom ic w e lfa re  o f  her burners, may guard (hem  against com ­
petition with cheaper prices o l Verm ont, the dour lias been opened 
to riva lries and reprisals that were meant to be averted by 
subjecting commerce between the states to the power o f  the 
nation. . . .

Let such an exception be adm itted, and a ll that a state w ill 
have to do in tunes o f stress ami strain is to say that its farmcts 
and merchants and workmen must be protected against com ­
p le t io n  from  w ithout. lest they go upon the poor re lie f lists r 
perish a ltogether. T o  give entrance to that excuse w ou ld  be to 
invite a speedy end o f ou r national so lidarity . The Constitu tion 
•v.cs I lam ed under the dom inion o f a po litica l philosophy less 
pnioetiial in range. It was trained upon (lie  theory that the 
peoples o f rile several states must sink o r swim together, and that 
in the long run prosperity  and salvation are in union .aid nut 
d iv is io n /3 '

h i . See H . P. H ood  & Sons. In c . v . D uM ond , 3 3 6  U .S . 5 2 5 . 5 3 3 -3 5  ( 1 9 4 9 ) ;  
• i f  a/so G ibbon s v. O gden , 2 2  U .S . ( 9  W h e a t i 1 ( 1 S 2 4 ) ;  F . F h a n k * c u t e r ,  
T i ik  C o m m e h c k  C i _ \ c s e  U n d e h  M a r s h a l l ,  T a n e y  a n d  W a i t e  1 -10  ( 1 9 3 7 ) .  
As M ad ison  w ro te :

The p ractice o f  m any states in restric ting  the com m erc ia l in te rcou rse 
w ith o th e r sla tes and pu tting  th e ir p roductions and m anu fac tu res on 
d ie  'U ine foo ting  w ith  those o f fo re ign  nations, though  n o t c on tra ry  to 
the F ed e ra l A rtic les , is e e rta in lv  adve rse  to the sp irit o f  the u n io n /a n d  
tends to beget re ta lia t in g  regu la tion s , n o t less expensive and  vcxacious 
to them selves than  they  a re destructive o f  the gene ra l h a rm ony .

Lette r by James M ad ison  t IT S " )  t u rg ing  that a con stitu tiona l conven tion  be 
a l ic i ! ) ,  reprin ted  m  Bane, /m c rv fii le  T rad e  Barriers. 16 I n d .  L .J .  121 ( 1 9 4 0 ) .

l>2. Hunt v. W ash ing ton  State A pp le  Advertis ing  C o m m n .. 132 U .S . 3 3 3  
1 9 7 7 ) : I ’ ikc  v. B ruce C hu rch . In c ., 3 9 7  U .S . 137 i 1 9 7 0 ) .  

h s .  lU i lw m  V. G .A .F . S ev lig , In c .. 2 9 1  U .S . 5 U .  " 2 1 -2 3  ( 1 9 5 5 ) .
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Manv such discriminatory laws were enacted during the depression, 
but the commerce clause was repeatediv used to protect free trade 
between the states."'1

Most of the diversity in the commerce ciau.se cases arises where 
a 'tate is pursuing a legitimate interest in a manner which affects 
businesses from other states and impedes the flow of interstate com­
merce. Such burdens might be upheld if thev arc found to be in­
direct/' insignificant, nut undue/" or otherwise nou-uiscnmiaatop. 
Recently the Court has overtly recognized that a balancTiig appro.ici” 
is being used in such cases.'' The strength of the state interest is 
weighed against the burden on interstate commerce. at.d an inquire 
is made into less burdensome alternative methods of achieving the 
desired end.

Numerous state courts have declined to follow the normal com­
merce clause analysis. There were a large number of unsuccessful 
challenges to in-state preference laws in the early part of this cen­
tury/ 1 Almost without exception.7" the laws were upheld. Although 
the early rationales varied somewhat, the predominant view was that 
individual states should he free to spend their tax dollars in anv man­
ner. without constitutional interference.71 At that time state expendi­
tures were relatively small.7- there was less industrial specialization, 
and transportation between states was more difficult. Thus, the 
impact on interstate commerce was minimal.

64 . E .g .  Edw ards v. Cai-.lViriu.i, 3 1 4  U .S . 160 f 1 9 I P .  Best and C o . v. Max­
w e ll. H I  U .S . 4 5 4  (IS M U 1: I I .d e  v . R im co T rad in g  In c ., 3 0 6  U .S . 373 i ' 9 i

in . F ie ld  V. IL irb e r A sphalt Paving  C o .. I'M U S . MX 141 )4 ). A tkin  ■ 
Kans.e.. 19! U .S . 2 0 7  (1 9 u . i i .

66 . See Pike v . B rucc Chu rch . In c ., 3 9 7  U .S . 137 < 1970  *: H . P . i {nor! sk 
Sm.s v. D 'l.M m id. 33 (j U .S." " 2 s  : 1 9 4 9 ) .

67 . H u ron  P o rt land  C im e rit Co. v .  D e tro it, 362 U .S . 4 40  ; 1 3 4 0 ) .
US. H un t v. W ash ing ton  State A pp le  Advertis ing  Contm ’n .. *32 I' .S . !33 

I 1 9 7 7 ) . P ike v. l l r ’ n.0 C hu rch . In c .. 3 9 7  U .S . 137 i 1 9 7 0 ) .
69 . D enve r v. 13.,<sie, S3 C-*in. 329. 2 r:0  P . 2 14  ( I 9 2 8 ' . .  In re C rem m ill. 20 

Id aho  7.32. 119 P. 2 9 8  I 1 9 1 1 : ;  S tate ex rel. C o llin s v. Senatnbia B lank  B«ok 
and S ta tiona ry  C o .. 113 M bs 25 1 . 7 6  So. 25S  ( 1 9 1 7 ' .  A llen  v. Lapsan . IS S  Mo. 
6 9 2 . S7 SAX’ . 9 2 6  ( 19U .5): P.ischo v. Sm ith St. Joseph Tow n-S ite  C o .. 190 SAV 
2 0  <Mo. App. 1 9 1 0 ) ;  Mersey v. N e lson . 47  M on t. 132 . 131 P. 30 1 9 1 3 ' .

70 . a  rare exception was Peop le ex re l. T re a t v. C ider. 166 N .Y . 144, 59 
N .E . 776  i 1 9 0 1 1 . where a statute requ iring  a ll stone purchased liv  N ew  York 
to be w n rk rd  in the state was he ld  in va lid  as a v io la tion  o f the commerce clans-*. 
U n fo rtu n a te ly , the court's language was ove rb road , and there was little  sound 
analysis o f  the com merce p rob lem . Because o f  language in Atkin v. Kansas. I'H  
U .S . 207  ( 190 .3 ). which was also n roh a iilv  ove rh rna tl. Cclcr has net been fo l­
lowed . S i r  Peop le v. C rane . 2 1 4 '.N.Y. 154. 10S N .E . 4 2 7  1 9 1 3 ) . e f d .  239 
U .S . 193 v 1913  i.

71 . X';v T rihum - P rin ting  and B ind ing  C o . v. Barnes. 7 N O  3 3 i , 737 . 77 
NAY. 9 0 1 . 9 0 6  I 1V<8 ■.

72 . In 1902 . state and L e a l g ov irnm ent* spent on!\ 31.1 b illion . m-i h a lf : 
that sum was fo r persona l services. D e p a r tm e n t  o f  C omm erc.-.. B vp .eav o r  
t h e  Cenm  >. 2 ;/:s fo r:i-(i7 > t,: titie i o f ‘lie U n i;. */ ! 1'27 1975 ' "i.
to ta l had risen to 72S b illio n  by 1930 , id., bu t is cu rren tly  in excess o f  5247 
b illio n  per year. See note 5.2 -unra.
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Early decisions justified a departure from established commerce 
clause doetnne by distinguishing between '‘governmental" and ‘pro­
prietary” powers of government.73 Governmental functions were 
those in traditional areas or government, such a> police and fire pro­
tection, and the regulation of private business. On the other hand, 
proprietary functions were similar to the actions of individuals or 
businesses, such as hiring or firing employees, and entering into 
contracts. This distinction had been a fiction of limited usefulness in 
the areas of sovereign immunity from tort liability74 and the power 
to make long-term contracts.71 The doctrine has nevertheless con­
tinued to serve as a shield for in-state preference laws.70 Early cases 
used unpersuasive reasoning in asserting that such state action was 
immune from constitutional scrutiny altogether, hut they were often 
cited by subsequent courts without discussion.77 The few discussions 
that were made simply relied on the proprietary function rationale. 
Subsequent cases clearly demonstrate that proprietary functions of 
government arc state action and thus subject to the same constitu­
tional limitations as other functions.7* The proper question should 
have been whether the burden on commerce imposed by preference 
laws was of such a nature or degree to constitute a commerce clause 
violation.

The line of authority upholding preference laws was broken in 
C a r d e n  S t a t e  D a i r i e s  o f  V i n e l a n d .  I n c .  e .  S i l k . ™  The case involved a 
New Jersey statute which required businesses selling milk to a n y  state 
agency to certify that (I l it had purchased from New Jersey sup­
pliers in the prior year at least the amount of milk to be supplied 
under the contract, and that (2 ) it would purchase at least that 
amount in the next year, in its initial opinion, the New Jersey 
supreme Court acknowledged the line of cases virtually immunizing 
public contracting from constitutional scrutiny, but it recognized an 
inconsistency with more recent Supreme Court pronouncements on

7 3 . t'.c'-, T rib u ne  P rin ting  ,u u l S iru liuu  C o . v. D am es . T N .D . 5 9 1 , 7 5  NAV . 
904 1 lS 9 f i i .

7-4. Dailey v . M ayo r o f  N ew  Y o rk , 3  H ill 5 3 1  ( N .Y . 1 3 -12 ); H odg in s v . B ay  
C ity. 15fi M ich . 6 8 7 , 121 NAV . 2 7 4  ( 1 9 0 9 ) . A lth oug h  the d istinc tion  is s t i ll 
fo llow ed in som e ju risd ic tion s , it has been sh a rp ly  c ritic ized  b y  scho la rs . See 
W . P iios iiiii, H a n o u o o k  o f  h ie  L a w  o f T o r t s ,  J 131 a t 9 7 9 -8 3  ( 4 t h  cd . 1 9 7 ' . ) .

7 5 . E .g ., C itv  o f  f l i z h  P o in t v. D uke  P ow e r C o ., 1 2 0  F .2 d  S66 ( 4 t h  C ir. 
1 9 4 1 ) .

76 . S ir  Am erican  Y ea rh ix ik  C o . v. Askew , 3 3 9  F . S upp , 7 1 9  (M .D .  F la . ) ,  
, i f d  mem., 4 0 9  U .S . 9 0 4  1 1 9 7 2 ) ;  C ity  o f  Phoen ix  v. Supe r. C t., 109  A riz . 5 3 3 , 
314 P .2d  4 5 4  I 1 9 7 3 ) ;  S eh rev  v. A llison  Steel M fc . C o ., 7 5  A riz . 2S 2 , 2 5 5  P .2d  
001 ( 1 9 5 2 ) .

7 7 . E .g ., H o rsey  v . N e ilson , 4 7  M on t. 132 , 131 P . 3 0  ( 1 9 1 3 ) .
73 . See, e."., E lro d  v. Bu rn s , 4 2 7  U .S . 3 4 7  ( 1 9 7 6 ) ;  Sugarm an  v D oug n ll,

413 U .S . 'i3 4  1 1 9 7 3 ) .
79 . 46  N .J . .349. 2 1 7  A .2d  126  ( 1 9 6 0 ) ,  on  rem and, 9 3  N .J . Super. 109 , 2 3 6

V2.1 175 i y 6 7 ) ,  r e e d . 53 N .J . 7 1 , 2 4 8  A .2d  4 2 7  ( 1 9 6 8 ) .
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the commerce clause.A lthough many recent Supreme Court cases 
would indicate per xe invalidity for such an overt discrimination.8’ 
the court held that federalism considerations mandated greater dis­
cretion for states in their internal operations. Thus, it held that in­
state preferencesshould he judged by a reasonableness standard 
rather than a per so rule ot iuv.diditv; the iimuirv in >uc:i eases would 
ho whether the burden was ‘undue" or unreasonable.8’

Under the S t/tv  standard, statutes w h ii . i i  onlv invoKed tninur inter­
ference with commerce, such as tie bid nretcronccs. would be unbelt’.. 
At the same time percentage preferences probably would he invalid 
because ot their larger direct and indirect burdens on interstate com­
merce. Absolute preferences surely would he declare'.l invalid as i 
prohibition of trade between states. Reciprocal preference laws would 
present the most difficult question. They are probably invoked less 
often than percentage or absolute preferences, and are somewiiat 
justifiable as a form, of self-defense against unconstitutional laws o f  
other states. Because they present the same type of burden on com­
merce as percentage preferences, howev er, they arc probably constitu­
tionally invalid.'’

80 . 4 6  N .J. at 3 5 3 , 2 1 7  A .2d  a t 130.
81 . E .g ., Ba ldw in  v. G .A .F . Sce lip , In c ., 201  U .S . 5 11  ( 1 9 3 3 b  Dean M ilk 

C o. v. C ity  u l M adison . 3 1 0  U .S . >19 v 1 9 3 1 0  P o la r lec C ream  am i C ream  re 
C o . v. Andrews. 3 7 5  U .S . 101 • 1904  *; See tiltsi', H . P. H ood  ap.rl Sons, Inc. v. 
Du.M ond, 33(5 U .S . 3 2 3  ( 1 9 4 9 ) :

O u r system . !i stored by the Com m erce C lause , is that every fa rm er 
and every c ra ftsm an sh a ll lie c iicotira"'u t ;o  p roduce bv  d ie  certa in ty 
that he w ill have free access to every m arket in the N ation , that no 
home embargoes w ill w ithho ld  his exports, and im fo re ign  state w ill by 
customs duties o r  regu lations exc lude them . L ikew ise , e ve ry  consumer 
may look  to the free com petition  from  eve ry  p roducing  area in the 
Nation  to p ro tec t h im  from  exp lo ita tion  by  any. Such was the vision 
o f the Founders , such has been the doc trine  o f  this C ou rt which lias 
given it rea lity .

Id. at 526 .
•S2. The statute in vo lved  in Sills was not a typ ica l in-statc p re ference .vs the 

term  has been used in this C om m ent. Its oIFect. how ever, was to fo rce in-state 
p roduction  at the expense o f  p roducers and d istribu to rs from  o the r uates, which 
is a lm ost identica l to the e ffect o f p re fe rence laws.

S3. On rem and, the S upe rio r C ou rt found  that it was unreasonab le  to require 
suppliers to purchase m ilk  from  residents in the p rio r year, bu t the requ irem ent 
that a sim ila r am ount he purchased in the cum in s yea r was uphe ld . The f.n d in ; 
was based on an appa ren t ly  c a re fu l analysis o f  the N ew  Jersey flu id  m ilk  market. 
93  N .J . Super. 109 . 114 -15 . 23 fi 2d  176, 179 -30  i l9 f> 7 ; .  T h e  N ew  Jersey 
Suprem e C ou rt reversed  and remanded aea in , indicating  that some additiona l 
evidence may estab li-h  "sigu iiicaut d iscouragements o f  free b idd ing  and additiona l 
burdens on interstate com m erce ." 3 3  N .J . 7 1 . 74 . 21S  A .2d  4 2 7 , 4 2 9  I 1 9 6 S ) .  
A lso, it noted that fe d e ra l ac tiv ity  in the a rea  m ay have rendered  the statute 
unnecessary. Id. a t 7 3 , 2 48  A .2d at 249 .

S I .  R ’ c ip roca l provisions in o the r types n f statutes have typ ica lly  keen up­
he ld  against a va rie ty  o f challenges, bu t u su a lly  o n ly  because the iezis latinn of 
the other state is leg itim ate . See 11 It L  M oto r F re igh t. Inc . v. H e rm ann , 12!) 
N .J . Super 27> , 29.3 A .2d  7 1 2  • i J 7 2 ) .
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The SiV/s approach was rejected in A m e r i c a n  Y e a r b o o k  C o .  o .  

A s k e w . * "  a later case involving a Florida statute which required that 
.ill public printing be performed in the state.80 The attack was by a 
school yearbook printer which had no printing facilities in Florida. 
Relying on the older line of cases and the fiction of proprietary 
power, the court upheld the statute on both equal protection and 
commerce clause grounds. The court saw merit in the S i l l s  holding, 
•nit it felt that an a d  h o c  measurement of the impact on commerce 
would he necessary for each bid. The court, however, misiuterpreted 
< i ! l s .  The S i l l s  court intended that a preference statute would be 
invalid in its entirety if its overall burden on commerce was 
unreasonable.47

The United States Supreme Court has never issued an opinion 
.,n the validity of preference laws.88 A summary analysis of the 
recent case ot //ug/ies c .  A l e x a n d r i a  S c r a p  C o r j >.,so however, might 
indicate that in-state preference laws would be found constitutionally 
•..did. The Supreme Court upheld a special program in Maryland 
which encouraged faster processing of abandoned or wrecked auto­
mobile "luilks” in the stale. An important element in the success of 
the program was a provision for clearing titles to the automobiles. A 
’.974 amendment to the Act"" withdrew part of the special title clear­
ing device from out-of-state processors. As a result, they challenged 
:hc validity of the amendments on commerce clause and equal pro­
vision grounds. Since the case involved a state expenditure prcgram 
Mth the effect of favoring resident processors, it resembled in-state 
•irjcurement preference laws, indeed, the issues were framed in 
vnns ol su.te "purchases." ’* especially by the dissenters.

83. 3 3 9  F . Supp . 7 1 9  (M .D . F la . ) ,  a ‘Lf d  m em .. 4U9  U.S. 9 0 4  ( 1 9 7 2 ) .
Fla. S t a t .  Ann. ) 2S 3 .0 3  (W e s t  1 9 7 5 ) .

i7 . Indeed . it w ou ld  be J » u r d  to exam ine the im pact on com m erce from  
w d ; transaction and to sc ru tin ize the uncunstitu tiona litv  o f  the sta tu te as app lied
;.i T he bu rden  on  com m erce fo r  the purpose o f  assessing the reasonab leness 
,.i .. statute is the entire b u rden , ra th e r than  the e ffect from  a sing le transaction .
It s obvious that in d iv id u a l purchases w iil m ost o fte n  have o n ly  m in im a l im pact.

V \  But see Am erican  Y ea rlsook  C o . v . A skew , 3 3 9  F . S upp . 7 1 9  (M.D. F la . ) ,  
s f i l  mem., 4 l)y  U .S . 9 0 4  ( 1 9 7 2 ) . T h e  S up rem e C ou rt can be expected  to g ive 
; •:!(• weight to A skew, p a rt ic u la r ly  since it was no t fu l ly  a rgu ed  o r  b rie fe d . See  
ii .J e lm an  v. Jo rdan , 4 1 5  U .S . 6 5 1 . 671  ( 1 9 7 4 )  (C o u rt 's  h o ld in g  con tra ry  to 
the results o f th ree sum m ary  affirm ances in p rev iou s fo u r y e a r s ) ; cf. H icks v. 
Miranda. 4 2 2  U .S . 3 3 2  ( 1 9 7 5 ) .  ,\sk cw  has no t been  fo llow ed  b y  o th e r cou rts. 
S ir Image C a rr ie r C o rp . v. Beam e, 4 3 0  F . S upp . 5 7 9 , 5S 3  (S .D .NT .Y . 1 9 7 7 ) .

89. 4 2 6  U .S . 7 9 4  ( 1 9 7 6 ) .
90. See M o . Thansp. C o d e  A n n .  $ 1-501 ( 1 9 7 7 ) .
91. At one p o in t the C ou rt n oted  that:

Until today  the C ou rt has not been asked to h o ld  th a t the en try  by  
the S tate itse lf in to the m arke t as a  pu rchase r, in  e lfe c t , o f  a p o ten tia l 
artic le o f in terstate cm iunerce creates a bu rden  upon  that com m erce i f  
•he State restricts its trade to its ow n  c itizens o r  businesses w ith in  the
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Closer scrutiny, however, suggests some important differences 
between the Maryland program and in-state preference laws. The 
Maryland program had motives other than discrimination. Its gen­
eral goal was to help the environment and aesthetics in the state. 
Even the 1974 amendments were justifiable as an effort to minimize 
the dislocation and dishonesty inherent in interstate shipments and 
easy title clearance. The Court noted that the amendments helped 
Maryland avoid paying bounties to processors for hulks abandoned 
in other states.02

Also. the majority may well have been implicitly relying on fed­
eralism principles and an unspoken haltin' , approach. Such'a view­
point would emphasize the important role of the states as experi­
menters with innovative programs, and reilcct a desire to encourage 
states to accomplish laudable goals such as environmental protection/’ 
Such a holding is consistent with the rule adopted by S i l l s .  Thus, 
even in light of the dictum in H u g h e s , ’ ' '  preference laws should not 
survive commerce clause scrutiny because thev lack any justification 
as special experiments or programs with non-discriminatory motives.

T l t c  E q a t i l  P r o t e c t i o n  C l a u s e

Manv cases which involve challenges to preference laws on com- 
mei\c clause grounds allege violations of the equal protection clause 
of the fourteenth amendment as well."’ The analysis should be very

92 . 4 2 6  U .S . at 404 -0 3 .
93 . C ou rts have frequ en t ly  noted re luctance to strike down state legislation 

which represents a nove l app roach  to a p a rticu la r p rob lem . See W ha len  v. Rue. 
4 29  U .S . 0 5 9 , 5 9 7  i 1977  <: P rocte r and C am n le  C o . v. C ity  o f  Chicago , 31)9 F .2 .: 
6 9  / 7 th  C ir. 1 9 7 5 ) , cert. denied  421 U .S . 97.3 i l 9 7 5 . ' t  Am erican  Can Co. 
U reg o i L iq u o r C on tro l C om m ’n, 15 O r. App. (>15, 5 17  P .2d  691 1 .1 9 73 ).

9 4 . - -  note 91 wi/irn. The li-senters accu rate ly  pointed  ou t that the decision 
was a re treat Iro in  established com merce clause doctrine , 4 2 6  U .S . at 317 -1 9 , but 
the ir concern that the C ou rt was ab rogating  it ' ro le  in p reserv ing  nationa lism  and 
interstate coopera tion  was ov -rs ta tcd . See H un t v . W ash ing ton  State Apple 
A dvertis ing  C o inm ’n . 4 3 2  U .S . 333 ( 1 9 7 7 ) :  C om p le te Auto T ran s it, Inc . v. 
B rady . 4">U U .S . 2 7 4  ( 1 9 7 7 ) .  Boston S tock Exchange v. State T ax C om m n , 429 
U .S . -31S. 329 (1 9 7  7 )  (u nan im ous decision strik ing  down a d isc rim inato ry Now  
York tax on  com merce clause g ro u n d s ):

T h e  p roh ib ition  against d isc rim ina to ry  treatm ent o f  interstate commerce 
fo llow s inexo rab ly  from  the basic purpose o f  the C lause . Perm itting  the 
in d iv idu a l States to enact laws that fa vo r loca l enterprises at the ex­
pense o f ou t-o f-s ta te  )>i:*u;essps “ w ou ld  inv ite  a m u ltip lica tion  o f 
p re fe ren tia l trade areas destructive" or the free trade: wh ich  the C lause 
pr. t i . t s . Dean Milk C i . e. Stadium . 310  U .S . 34 9 . 356  i I 5 1 ) .

S i "  also G reat A tlan tic and Pacific T ea C o . v. C o ttre ll. 424 U .S . 3r-3 1 1976V  
95  E  g .  American Y ea r!'- .ik  C o . v. A -kew  i  39 F . Supp. 7'. I M .D .  F!a. •. 

a{j'd m em .. 409  U .S . 901  1 1 0 7 2 ) : C ity  o : Phoenix v . Super. C t.. 1*4*3 Arts. 333. 
•314 P .2 :i 4 5 4  1 9 7 3U  S ch rry  v. A llison  S tro i M fg . C o ., 75  A riz. 2S2 , 255 P.2.1
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different from that under die commerce clause, but, unfortunately, 
courts too often use only a single rationale.'’*

While the focus of commerce clause scrutiny is on the impact 
upon interstate commerce, the equal protection clause addresses the 
rationality of using the classification scheme of the preference statute. 
Determining whether a preference statute is “rational” will neces­
sarily require balancing the legitimate interests which the state seeks 
to achieve against the statute's impact upon a particular business or 
the class of non-resident businesses affected.

Some courts have been reluctant to engage in such a balancing 
approach. For example, in A m e r i c a n  Y e a r b o o k  C o .  v .  A s k e w , 9 T  the 
governmental-proprietary distinction was invoked in support of the 
broad dictum that "[w]hen the state exercises its proprietary or busi­
ness power, however, it is subject to no more limitation than a private 
individual or corporation would be in transacting 'he same busi­
ness.” The A s k e w  court, however, was clearly wrong; all state 
action will lie subject to at least some fourteenth amendment 
scrutiny.**

Even though . \ s k e w  was affirmed by the Supreme Court, it has 
not been followed by other federal courts.1"" A s k a w  was not even 
cited by the court in R a i j c o  C o n s t r u c t i o n  C o .  o .  V o r s a n g e r . 1 0 X  in which 
a three judge court used a traditional equal protection analysis to find 
that the .Arkansas three percent in-state preference statute was un­
constitutional. Since the overt purpose of the act was to discriminate 
against non-resident bidders, the court noted that “the statute would 
at best be highly suspect whether considered from the standpoint of

96 . See A m erican  Y ea rb ook  C o . v. A skew , .739 F . S upp . 7 1 9  (M .D . F la  ) ,  
■fd mem., 4 0 9  l i .S . 9 0 4  i 1 9 7 2 ) ;  C ity  o f  Phoen ix v. Supe r. C t ., 109  .Ariz. 5 3 3 ,
514 P .2 t l 4 5 4  I 1 9 7 3 ) ;  T r ib u n e  P rin tin g  and B ind ing  C o . v . Barnes, 7  N .D . 5 9 1 ,
75 NAV . 9 0 4  ( 1 S 9 S ).

97 . 3 3 9  F . S upp . 7 1 9  (M .D .  F la . ) ,  a f d  mem., 4 0 9  U .S . 9 0 4  ( 1 9 7 2 ) .
98 . 3 5 9  F . S upp . a t 7 2 1 . T h e  o n ly  case c ited fo r  the p roposition  tha t p ro ­

p rietary nm vtio iis  are  sp ec ia lly  p ro tec ted , A tk in  v . Kansas, 191 U .S . 2 0 7  ( 1 9 0 3 ) ,  
invo lved a lim ita t ion  on congressiona l p ow e r to regu la te  in te rna l state po lic ies, 
.aid not fou rteen th  am endm ent issues.

9 9 . See E lro d  v . B um s , 427  U .S . 3 4 7  ( 1 9 7 0 ) ;  Sugarm on  v . D ou g a ll, 4 1 3  
U .S. 6 3 4  ( 1 9 7 3 ) .  T h e  Haw in the C ou rt's  reason ing  is most ob v iou s in  cases 
involving suspect c lassifications o r  fu nd am en ta l r igh ts , bu t such situations are 
d iffe rent from  the no rm a l p re fe rence  law  attack  o n ly  in th a t there is a h igh e r 
! vel o f  sc ru tiny . P ro p e r  w eigh t can he g iven  to fe d e ra lism  considera tion* under 
cither standard  o f rev iew  w ith ou t c om p le te ly  im m un iz in g  p re fe rence  statutes 
from  attack .

100. F o r  exam p le , in  Im age  C a rr ie r  C o rp . v. B eam e, 4 3 0  F . S upp . 5 7 9 , 5 8 3  
i S .D .N .Y . 1 9 7 7 ) ,  the cou rt saw  “ no jus tifica tion  in the case law , the language 
.if the .Amendment, o r  in reason fo r  restric ting  the reach  o f  the eq ua l p ro tec tion  
clause. In d eed , such a course w ou ld  be fou gh t w ith  d ange r to the v e ry  p rin c ip les 
underp inn ing the A m endm en t." T h e  c ou rt re jec ted  the Askew  app roach  and 
declared that a  N ew  Y o rk  C ity  p rac tice  o f  n o t con trac ting  w ith  non -un ion  
printers constitu ted  an eq ua l p ro tec tion  v io la tion .

Id  I .  597 F . Sunn . 1105  I E .D . A rk . 1 9 7 3 ) ,
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the Equai Protection Clause or from the standpoint of the Commerce 
Clause." 10* The state had attempted to justify the act on a variety 
of bases, including enhancement of the state's economy and an even­
tual increase in tax revenues. The court replied, however, that:

T h e  t ro u b le  w ith  th a t  p ro p o s it io n  is th a t its t ru th  is n o t s e lf - e v i­
d e n t , a n d  th e re  is n o  e v id e n c e  b e fo re  u s te n d in g  to  sh ow  th a t  the  
p re fe re n c e  has in fa c t  s e rv e d  the  fisca l in te re s ts  o f  S ta te  an d  lo c a l 
g o v e rn m e n t  in A rk an sa s  in a n y  s ig n ific a n t w a y  o r  th a t  it is lik e lv  
to  d o  so in  th e  fu tu re .

O n  th e  o th e r  h a n d , it  is c le a r  tc  us w h a t  A c t 2 6 4 . in c lu d in g  
its c r ite r ia , is re a s o n a b ly  c a lc u la te d  to  d o  is d is c o u ra g e  p e rson s  
f ro m  e n te r in g  the  p u b lic  c o n tra c t in g  f ie ld  in A rk a n sa s , re d u c e  
c om p e t it io n  in  the  fie ld , a n d  s u b s ta n t ia l ly  in c re a s e  th e  c o s t o f  
p u b lic  w o rk  in  th is  S ta te  as it w o u ld  h a v e  d o n e  in th is  case  b u t 
f o r  o u r  h o ld i in g . , , ’ :,

Once such an overtly discriminatory motive is shown, the burden 
shifts to the state to prove the legitimacy and rationality of the prac­
tice.11* It is doubtful that a state could establish that attempting to 
gain an economic advantage at the expense of citizens of other states 
is a legitimate interest.1"'' Normally legislative judgments about dis­
puted economic issues would be entitled to deference by the judi­
ciary, but judicial control is far more important when a state legis­
lature is burdening those from other states. Without supervision bv 
the courts, citizens of other states could protect themselves onlv 
through retaliatory measures and other forms of economic warfare.5'"’ 
Although tie bid preferences may be justified because of their mini­
mal impact, percentage preference laws would probablv be found 
invalid under the equal protection clause.

Although in-state preference laws which require contractors to 
employ only residents or citizens for certain public projects involve 
slightly different considerations, they are also probably unconstitu­
tional under the equal protection clause. Those statutes typically 
require a period of residency and often both state and United States

102. Id. a t 1111 .
103 . Id. at 1112 .
104. H un t / . W ash ing ton  State A pp le Advertis ing  Comm 'n , 4 3 2  U .S . 3 33  

( 1 9 7 7 ) .
10 :. Sec T nom er v, W itse ll, 3 3 4  U .S . 3S 5  ( 1 9 4 3 ) ; L yndcn  T ranspo rt. Inc . v, 

State . 5 3 2  P.:?d 7 0 0 , 7 1 0  (A la ska  1 9 7 5 ) :  “ A d isc rim ination  betw een residents 
-n d  nonresidents based so le ly  on the ob jec t o f assisting one class ov« r the other 
econom ica lly  cannot he uphe ld  under either the p riv ileges and immunities or 
eq ua l p rotection clauses.”

106 . In  Austin v. N ew  Ham pshire , 4 2 0  U .S . 6 5 0  ( 1 9 7 5 ' .  the Suprem e C 'e r t  
used a stric te r standard  u f rev iew  in inva lida ting  i N ew  H am pshire tax on non­
resident w orkers became re ta lia tion  in their home state w ou ld  be their o n ly  
o the r e ffec tive rem edy.



197Sj IN-STATE CONTRACT PREFERENCES 035

citizt-nship.:,,T Two recent casesl"8 have declared such laws uncon­
stitutional through the use of a strict scrutiny standard of review. 
That standard was held to be appropriate because a durational resi­
dency requirement may violate the penumbral “right to travel,’’ 103 
and a citizenship requirement may discriminate against resident 
aliens.” " Both courts held that the states could still require public 
contractors to employ only bona fide residents, as long as duration of 
residency and citizenship were not factors. The rights of the parties 
before those courts might be adequately protected under such a ruling, 
but public contractors from other states could be severely harmed.1” 
An employer tnav be able to successfully challenge a resident employ­
ment preference under the equal protection clause, but he could not 
vicariously assert the rights of his employees to obtain a higher 
standard of review.

T h e  P r i v i l e g e s  a n d  I m m u n i t i e s  C l a u s e

In-state preference laws could also be challenged based on the 
privileges and immunities clause.”* When the state creates a classi­
fication based 011 in-state residency, the privileges and immunities 
analysis is somewhat similar to that under the equal protection clause.

The case of T u t r n e r  v .  W i t s c l l 113 considered the validity of a 
group ot South Carolina statutes with many similarities to in-state 
preference laws. One of the sections imposed an annual license fee 
ot S25.00 on shrimp boats owned by residents, and $2,500.00 on non­
residents who wore engaged in shrimping off the North Carolina 
const.114 As with preference laws, such statutes discriminate overtly 
ag.iinst businesses from other states. Most significant in the opinion 
i s  the Court's restatement of the underlying values furthered by the 
privileges and immunities clause:

• T iie  p rim ary purpose o f this clause . . . was to he lp fu se  
into one Nation a collection o f independent, sovereign States. It

io 7 . See note 15 ntpra.
iO Y  M icklin  v. (J rh eck , 5 6 5  P .2d  1 5 9  (A la s k a  1 9 7 7 ) ,  probable jurisdiction

1,.it'd . 4 6  U .S .LA V . 5293 (O c t . 3 1 , 1 9 7 7 ) ;  P eop le  ex rel. H o lla n d  v. B le ieh  
( .n istr. C o ., 61 111.2 d  25S , 3 3 5  N .E .2 d  4 6 9  ( 1 9 7 5 ) !

io y . See S h ap iro  v. T h om p son , 3 9 4  U .S . 6 1 8  ( 1 9 6 9 ) .
110. See G raham  v. R ich a rd son , 4 0 3  U .S . 3 6 5  1 1 9 7 1 ) .
111. A requ irem en t to em p loy  o n ly  residents m ay in p ractice op e ra te  to p re ­

clude them  from  com peting  lo r  p ro jects in states w ith  such law s. The  im pact 
cou ld lie p a rt ic u la r ly  severe to the extent that the p ro jec t requ ired  a la rge  
p ropo rtion  o f  sk illed  em p loyees , since it w ou ld  lie  m ore d ifficu lt to h ire such 
ind iv idua ls lo c a lly  fu r a tem p o ra ry  job .

112. U .S . C o n s t .,  art. IV , $ 2. The  c lause  p rov id es s im p ly  that: 'T h e  C itizens 
.ii each State sh a ll he en tit le d  to a l l P riv ileg es and Im m un ities o f C itizens in the 
several S tates.”

113. 3 3 4  U .S . 3 3 5  , 1 9 4 S ).
114. S. C . C one  Ann. ) 3 3 7 9  (1 9 4 7 .V

•r . ,
s . .  , •

•;V

; • •• -  ■..
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w as d e s ig n ed  to  in su re  to a  c it iz e n  o f  S ta te  A  w h o  v e n tu re s  in to  
S ta te  B  th e  sam e p r iv i le g e s  w h ic h  th e  c it ize n s  o f  S ta te  B e n jo v .
F o r  p ro te c t io n  o f  s u c tfc e q u a lity  the  c it iz e n  o f  S ta te  A w as n o r to  
be  re s tr ic te d  to  the u n c e r ta in  rem ed ie s  a f fo rd e d  b y  d ip lo m a tic  
p rocesses a n d  o ff ic ia l re ta lia t io n  . . . .

In  lin e  w ith  th is u n d e r ly in g  p u rp o s e , it w as lo n g  ag o  d e c id e d  
th a t on e  o f  th e  p r iv i le g e s  w h ich  th e  c la u s e  g u a ra n te e s  to  c it ize n s  
o f  S ta te  A  is th a t  o f  d o in g  bus iness in  S ta te  B o n  te rm s o f  su b ­
s ta n t ia l e q u a li t y  w ith  c it iz e n s  o f  th a t S ta t e .! ;s

Because the degree of discrimination did not bear a close relationship 
to any \alid state objective, the Court found that the licensing scheme 
violated the privileges and immunities clause.51,1

roomer, then, stands tor the proposition that businesses should be 
able to compete in other states under substantially the same conditions 
as residents of those states. The argument which is sometimes asserted 
that an in-state preference is compensation for lost tax revenues is 
unconvincing. A state will lose some tax revenues a n y  time goods are 
produced or services performed outside the state. If there is unre­
stricted free trade among states, specialization in one state will leave 
a vacuum to be filled by goods which can be best produced else­
where. Thus, allowing freer trade will increase efficienev and total 
output, and ultimately i n c r e a s e  the tax base in each state.117 The 
privileges and immunities clause "out!aw[s] classifications based on 
tlie fact of non-citizenship unless there is something to indicate that 
non-citizens constitute a peculiar source of the evil at which the stat­
ute is aimed."'1-’ Insulation of home-state businesses is simply not a 
legitimate interest under the privileges and immunities clause.

T h e  F o r e i g n  A f f a i r s  T h e o r y

In-statc preference laws may also be invalid to the extent that 
they interfere with the broad national power over foreign affairs. 
Although the power to regulate interstate and foreign commerce is

115. 3-34 U .S . a t 3 9 3 -9 6  1 footnotes om itte d ) .
116 . 334 U .S . a t 396.
117. I t  makes no d iffe rence that the governm en t is purchasing the goods 

ra th e r than private businesses. In  this area the w isdom  o f ou r Nation's founders 
is am p ly  supported  by the latest econom ic theories. See text accompanying 
notes 45 -5S  mprti.

115. T onm er v. U 'itse ll. 334 U .S . 3S5, 39C 1 9 4 5 ) : but see Peop le c r  rr.l. H o l­
land v, B le igh  C onstr. C o.. 61 111.2d  2 5 8 . -353 N E .2d  469  ■ 1975 ''. vvhere reducing 
unem ploym ent was found  to lie a va lid  state interest under both  the equa l p ro ­
tection and the p riv ileges and immunities clauses. A lthnuch  such a eoa l a r r e a r s  
even m ore com pe lling  on its surtace tiian th-- ■'retention'' o f tax co lla rs , in prmcip'--' 
it is the same. Hediicing unem ploym ent is - 'ire ly  an im portan t state interest. 
do ing it at the expense o f jo in  in o the r states is an activ ity that the privileges 
and immunities clause was in tended to p roh ib it.
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granted to Congress in the same clause of the Constitution, 110 state 
jctiuties in the two areas are governed by very different standards. 
An important and legitimate state interest may justify even substantial 
burdens on interstate commerce; 120 but in the area of foreign affairs, 
state regulation which could embarrass or interfere with federal policy 
is prohibited regardless of the state’s interest.121

The federal government may legitimately discriminate against 
businesses from foreign countries. Since 1933 the federal procure­
ment system has pursued a "'Buy American” policy,122 with percentage 
preferences set by executive order at six to twelve percent.12” A fifty 
percent domestic preference was imposed in 1964 for all defense 
department spending in an effort to assist in balance of payments 
problems.12* About one third of the states also have Buy American 
statutes.123 Although such laws superficially appear consistent with 
the federal Buy American program, they are unauthorized and clearly 
have an adverse effect on foreign trade.12" Accordingly, California’s

119 . U .S . C o n s t , a rt. I ,  5 S, c l. 3 .
130 . E.g., P a rk e r v. B row n , 3 1 7  U .S . 341  ( 1 9 4 3 ) ;  A lden s, In c . v. L a F o lle t tc ,

5 5 2  F .2 d  7 4 5  ( 7 th  C ir . 1 9 7 7 ) .
121 . U .S . v . C u rris s -W rig h t E xp o rt C o rp ., 2 9 9  U .S . 3 0 4  ( 1 9 3 6 ) ;  U .S . v. 

Be lm ont, 301 U .S . 3 2 4 , 3 3 0  ( 1 9 5 .  ) ;  ef. C oo le y  v . B oa rd  o f  W a rd en s , 5 3  U .S . 
• 12 H ow .) 2 9 9  ( 1 S 5 1 ) : see B . S c h w a r t z ,  I I  A  C o m m e n t a r y  o n  t h e  C o N s n n :-  
t i u n  $ 39 fl. a t 9 7 -9 5  ( 1 9 0 3 ) .  T h e  exc lus ive p ow e r o f  the fe d e ra l gove rnm en t 
eve r fo re ig n  a ffa irs  is an im p lied  p ow er inhe ren t in  ou r n a tion a l system  and  is 
b ro ad e r than the pow er to regu la te  com m erce o r  ;h e  pow er to m ake treaties w ith
fore ign nations. Zscherm g v. M ille r , 3 S 9  U .S . 4 2 9  ( 1 9 6 S ) ;  U .S . v. P in k , 3 1 5
U .S . 2 0 3 , 2 3 0 -3 4  ( 1 9 4 2 ) .  S ince fo re ign  com m erce  is in c luded  in  the b ro ad e r 
category o f fo re ig n  a ifa irs , d iffe ren t standards a p p ly  to state in te rfe ren ce  w ith  
interstate as opposed  to  fo re ig n  com m erce . Cf. H a le  v . Bunco T ra d in g  C o ., 3 0 0  
U .S . 3 7 5  - 1 9 3 9 ) .

'.22. 4 7  S t a t .  1520  ( 1 9 3 3 ) ,  41 U .S .C . §4 iO a-d  ( 1 9 7 0 ) .
123. Exec. O rd e r N o . 1 0582 , 19 F ed . Reg . 39&3 ( 1 9 5 2 ) .
124 . M em orandum  Irom  C y ru s Vance to Assistant S ec re ta ry  o f D e fen se . (M a rc h

7, 1 9 0 4 ) , reprinted  in T ra in o r , The Buy A m erican  Act: Examination, Analysis, 
•.mi Cum pun\on. 6 4  M i l .  L . Rev. 101 . 120  a .128  i 1974  >. in  1 970 , de fense 
spending  fo r p rocu rem en t and o th e r con trac ting  am ounted  to  a lm ost 70® o f  a ll 
fed e ra l expend itu res o the r than  fo r  p e rson a l services. D e iw . o f  C om m e rc e , 
B u ie a o  o f  E c o n om ic  A n a ly s is ,  5 7  Survey of Current Business N o . 9  (S e p t . 
1 9 7 7 ) .

125. E.g., H a w a i i  R e v .  S t a t .  § 1 0 3 -2 4  ( 1 9 7 6 ) ;  N'.J. S t a t .  A n n .  4$ 5 2 :3 3 -2
, W est 1 9 5 5 ) ;  O k l a .  S t a t .  A n n .  tit. 6 1 , 4 51  (W e s t  1 9 5 5 ) ;  P a .  S t a t .  A n n .  tit.
71 , 4 0 3 9  (P u rd o n  1 9 6 2 ) .  See N a tion a l A ssociation  o f  S ta te  Pu rchas ing  O ffic ia ls 
C om m ittee on C om pe tition  in G ove rnm en t Pu rchas ing , 1 9 6 3  Survey of In-State 
Preference Pruetivcs, D om estic  vs. Foreign Purchases.

126. P a rt ic u la r ly  because state expend itu res are p re sen t ly  so la rg e , the in te r­
ference w ith  fo re ig n  p o lic y  cou ld  be  substan tia l. In d e ed , some states have a 
po licy o f purchasing  no fo re ign  goods, even  absen t sta tu to ry  au th o riza tion . And 
since restric tive licensing  o r  inspection  po lic ies can  accom p lish  s im ila r resu lts, at 
least som e fo re ign  businesses u u u p le te iy  w ith d raw  from  the com petition . See 
C om m en t, State "Buy American" Policies—O n e Vice, M any Voices, 3 2  G e o .  
W a s h .  L . R e v . 38 4 , 586 . 5 0 4  i l 9 C 4 ) ;  C om m en t. State Buy-Am criean Statutes: 
Their Relation to  the Cencrul A greem ent on Tariffs and Trade and ‘he Federal 
Constitution, 3 2  O h io  S t . L .J . 5 6 8  ( 1 9 7 1 ) .
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Buy American law was declared unconstitutional in B e t h l e h e m  S t e e l  

C o r p .  v .  B o a r d  o f  C o m m i s s i o n e r s . 1 - '

In-state preference laws accomplish a result similar to Buv Ameri­
can statutes.1"' The resemblance of in-state preference laws to state 
imposed tariffs is even more striking when such preferences are ap­
plied to foreign contractors. Although there may be no  direct con­
flict between most in-state preference laws and the General Agreement 
on Tariffs and Trade.1-'1 they lead to inconsistent and otVm unfair 
treatment of foreign businesses. Thus, to the extent in-tato preference 
laws interfere with our foreign relations, they represent an invilid 
exorcise of state powi .

In-statc preference laws, however, are unlikclv to be attacked an 
a foreign affairs theory. Domestic contractors would lack standing to 
assert the violation, and it is rarely worth the effort for a' foreign 
contractor to bring suit in the United Stales over such an issue. Also.

127. 275 Cal.App.2d 221, Ml Oil. llplr. mid ; 19691.
T he  C a lifo rn ia  Buy American Act. in e ffec tive ly  p lacing an em bargo on 
fo re ign  products, amounts to an usurpation  by this state o f the power 
o f the fede ra l governm ent to  conduct fo re ign  trade po licy . Tha t there 
a re pres a iling  state polic ies w h ich  arc served  by  the reten tion  o f  such 
an act is ‘■wholly irre levan t to jud ic ia l in qu iry  . . . ."  O n ly  the fed ­
e ra l governm en t can  fix the price o f  fa ir com petition when such '."'ni- 
petitinn is on an in te rna tiona l basis. F ore ign  T rade  is p rop e riy  sub­
ject o t nationa l concern , not state regu la tion . State regu la tion  can 
on ly  im pede, not foster in te rnationa l trade policies.

Id. at 2 2 5 -2 0 , .SO C .d . R p tr. at 80-5: hut cf. K . .S. B. T H in ic . i l V ile* v. N o. New 
Jersey D i*t. W a te r C om m 'n . 130 N'.J. Super. 55 3 , 375 A .2 ! 2 03  Super. C : 
19771 i d ictum  j , r.ff'tl on other grotim/c, 151 N . J. Super. 2 1 s . 375 A .2.1 
lA p p . D iv .3 ; \m . in stitu te  lo r  Im po rted  Steel v. C oun ty  o f E rie , 3** M i-e -  . 
1059 . 2 9 7  X .Y .S .2 J  5 0 2  i Sup . C t. 1 9 5 8 ) . rcc',1 on other grounds. 32 A .2d 2*1. 
302 N .V .S .2c l 51 1 1 9 6 9 ) .

12s . C a lifo rn ia 's a tto rney  genera l la te r conc luded tlia t the in-state preference 
laws also had an adverse impact an fo re ign  commerce, and lie dec lared that the' 
a lso  w w ; unconstitu tiona l. 5 3  O p , A t ty  C cn . o f C .d. 7 2 -7 3  1 1 9 7 0 ' .

129 . 61 Stat. Pt. 5 , T .I .A .S . No. 1700  ( 1 9 1 7 ) .  T h e  agreem ent i C. \ T T )  pro­
hibits state o r loca l governments from  imposing any restriction o r regulation 
which results in less favo rab le  treatm ent fo r fo re ign  goods than is accorded to 
domestic o r  in-state p roducts in any aspect o f the d istribution , transportation , n  
se lling  process. Id. at A 19. But another section states:

Th e  provisions o f this A rtic le sha ll not app ly  to laws, regu lations cr 
requ irem ents govern ing  the p rocu rem ent !<v governm enta l agencies o f 
p roducts purchased fo r governm enta l purposes' and not w ith  a view to 
com m ercia l resale o r  w ith a v iew  to use in the p roduction  o f  goods fo r 
com m erc ia l resale.

61 Stat. Pt. 5 . 5 7 -6 8 . T .I .A .S . N o . 1700  ( 1 9 4 7 ) .  Thus, most pub lic  procure­
ment w ou ld  he exempt from  the G A T T  requ irem ents, w ith the exception ot 
purchases fo r  functions such as pub lic ly  funded utilities. B aK lw in -l.ana -li.an ilte r . 
C o rp . v. .Superior C ou rt. 2 08  C a l.A pp .2d  8 0 3 . 25  C a l. R p tr. 7 9 8  1 0 5 2 ' : k . S. P
Techn ica l Sales v . No. N ew  Jersey D ist. W a te r Supp ly  C om m ’n. 131 N .J. Super. 
21S , 3 7 5  A .2d  9 5 0  ( 1 9 7 7 ) .  See Note, Californio's iiuu-.'ortcrtc;n poiico: Cc 
w ith G A TT and tltc Constitution. 17 S t a n f o r d  I. . R ev . 119 < 1 • -'j-4>.
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more subtle mechanisms could accomplish similar results.130 Thus, 
the foreign affairs theory will probably generate only rare litigation.

P r e e m p t i o n

Even if in-state preference laws are not found unconstitutional, 
federal power over commerce might be invoked to supercede, or pre­
empt, them. Because public contracting is often considered an inter­
nal state function, however, federalism considerations and the tenrh 
amendment1,11 may limit the reach of the commerce power in such a 
situation.

Federal regulation of virtually all aspects of business and many 
state activities has become commonplace in recent times. Indeed, the 
expansion of uniform national requirements was probably essential to 
the rapid development and prosperity of our commercial system. 
There can be no doubt that the relative importance of state govern­
ments has been diminished in the process. The need for protection
of states' rights, however, was recognized recently by the Supreme
Court in N a t i o n a l  L e a g u e  o f  C i t i e s  c .  U s c n j P •

Writing for the majority of five, Justice Rehnquist found that the 
ability to determine wages and hours for state employees were "func­
tions essential to separate and independent existence," so that Con­
gress could not interfere with the states' decisions by extending
minimum wage and overtime provisions to them. Important to his 
conclusion was the finding that the federal requirements would impose 
substantial financial burdens on the states, so that many programs 
would have to be cut back, and some even discontinued. In contrast, 
the absence of in-state preferences would directly reduce the expense 
of governmental procurement, and might even benefit the overall state 
economy.1®' Although some of the language in N a t i o n a l  L e a g u e  o f

n o .  M any o f  the p ractices arc  in fo rm a l, unw ritten  po lic ies o f state p ro cu re ­
ment offic ia ls . See N o te , Stcte  "B u y  American" Policies— O ne Vice, M any Voices, 
32 (J e o . W a s h .  L . K e v . 53-1. SSti ( 1 9 6 4 ) .  A lso , fo re ig n  con trac to rs c ou ld  be 
d le c t iv e ly  exc lud ed  th roug h  restric tive  b id  specifications, excessive b ond ing  re ­
quirem ents, u n fa ir  inspections, licensing  restric tions and in adequate  ad ve rtis in g  of 
hids.

131 . I ' .  S . C o n s t ,  am end . X : “ T h e  pow ers not d e leg a ted  to  the U n ited  States 
in the C onstitu tion , n o r p roh ib ited  b y  it to the States, are reserved  to  the States 
respective ly , o r to the p e op le .”

132 . 4 2 0  U .S . 8 3 3  ( 1 9 7 0 )  ( o v e rru lin g  M a ry lan d  v . W ir tz , 3 9 2  U .S . 183 
• 1 9 0 8 ) ) .  National League of C ities in vo lv ed  a  1 974  am endm en t to the F a ir  
L a lm r S tandards Act w h ich  expanded  the de fin ition  o f  "em p lo y e r”  to in c lude 
must state and  loca l g ove rnm en ta l agencies. Pub . L . Nre 9 3 -2 5 9 , $ 6 ( a ) ( 1 ) ,  ( 5 ) ,  
■ 0 . ,  SB Stat. 5 8  ( 1 9 7 4 )  (c o d if ie d  at 2 9  U .S .C . § 2 0 3 t d ) ,  ( s ) ( 5 ) ,  ( k )  ( 1 9 7 0 ) .  
Tins hud tlie  e ffec t m  m aking  the en tire  A ct ap p lic ab le  to those activ ities , b u t the 
• •nlv extension at issue was that o f the m in im um  wage and  ove rtim e  p rov is ions .
29  U .S .C . 5$ 2 0 6 , 2 0 7  ( 1 9 7 0 ) .

133. See text accom pany ing  notes 4 5 -5 8  m pra.
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C i t i e s  i s  broad enough to preclude virtually all federal regulation of 
state activities,1,1'* its actual holding appears to be much narrower. 
Contrary to the fears expressed in Justice Brennan's dissent,1'1 the 
case has not been expanded beyond the narrow factual situation it 
involved. It has been held that the equal pay provisions of the Fair 
Labor Standards Act1"" could still be justified under the commerce 
power since the intrusions are less significant and discrimination can­
not be considered an "essential governmental function." 137 Also, the 
application of Title VII of The Civil Rights Act133 to the states was 
upheld by the Court without dissent under section five of the four­
teenth amendment.11" Under such an analysis, discrimination against 
those from other states could be considered an illegitimate "overn- 
mental purpose under the commerce clause, the privileges and immu­
nities clause, and perhaps even under the equal protection clause.14'1 
Thus, the reach of the commerce clause should extend far enough to 
preempt in-state preference laws.141

134. E.g., 4 2 0  U .S . at 8 5 2 :
W e  h o ld  that in so fa r as the cha llenged  am endments opera te to d irec tly  
disp lace the states' freedom  to structu re in teg ra l operations in areas o f 
trad itiona l governm enta l functions, they are not w ith in  the au thority  
granted Congress bv  A rt I ,  $ S, c l. 3 .

135. 4 2 0  U .S . at 3 5 8 -5 0 0 , 8 75 .
130. 2 9  U .S .C . 5$ 2 0 6 ( d ) ( 1 )  ( 1 9 7 0 ) .
137 . Christensen v . Iow a , 4 1 7  F . Supp. 4 2 3  (N .D . Iow a 1 9 7 6 ) ; User.- v. Dallas 

In d . Schoo l D ist., 421  F . Supp . I l l  (N .D .  Tex . 1 9 7 6 ) ; B rown v. C ounty o f Santa 
Barbara , 4 2 7  F . Supp. 112 (C .D . C a l. 1 9 7 7 ) . S tating  :h a t d isc rim ination  is net 
an im portan t attribu te o f state sovere ignty is som ew hat conc lusory , but it reflects 
a jud ic ia l conclusion abou t the weight g iven to the state's interest when balancing 
it against nationa l concerns. Such a weigh ing process was inheren t in the Xu- 
tional League of Cities decision . See M iche lm an , “ales’ R id 'ts  and States' Roles. 
Permutations of "Sovereignty" m  Suhonui League of Cities »;. Usury, 'ifi Y a le  
L . 1. 1165 ( 1 9 7 7 ) ;  T ribe . Unraveling National League oi C ities: The New 
Federalism and Affirmative Rights to Essential Governmental Services, 9 0  H.\iw. 
L . R ev . 1065 ( 1 9 7 7 ) ;  N o te , National League of Cities v. Usertj: A S e w  Approach 
to State Sovereignty?, 43 U . C o l o .  L . R e v , 4 6 7  i 1 9 7 7 ) .

138 . 4 2  U .S .C . § 2 00 ('e -2 ( a ) 1 1 9 7 0 ) .
139. F itzpatrick v. B itzc r, 127 U .S . 445 ( 1 9 7 6 )  (p e r  Rehnquist, J . ) ,
140. Some courts have uphe ld  the app lica tion  ut the equa l pay provisions at 

the F a ir  L abo r Standards Act to the states on the basis o f  section five of the 
fou rteen th  am endment instead o f on the commerce clause. See U se ry  v. A llegheny  
Coun ty  Institu tion D ist.. 544 F .2d  148 (3 d  C ir. 1 9 7 6 Usery  v. Edw ard  f. Meyer 
M em oria l H osp ita l, 423 F . Supp. 1368 (W .D .N .Y . 1 9 7 7 ) . ’

141 . I f  C ongressional pow er ove r interstate com m erce was sufficient to super­
cede in-state pre ference laws, fede ra l adm in istrative action m ight accomplisn a 
s im ila r resuit. The Fede ra l T rade  Comm ission has recen tly  been granted broad 
ru lem aking  powers. 15 U .S .C .A . ) 5 7 a ( a ) ( I ) ( B ) (W e s t  Supp . 1 9 7 6 ) , and the 
an ticom petitive oltccts o f p re fe rence laws cou ld  read ily  b ring  them  w ith in  the
rea lm  o f "u n fa ir trade p ractices" ove r which the F .T .C . m ight exercise its juris­
d iction . See F .T .C . v. S pe rrv  & Hutch inson C o .. 4 0 5  U .S . 2 3 3  ( 1 9 7 2 ) .  There ii 
some douht as to whether the -ta lcs fa ll w ith in  the ju risd iction  o f the F .T .C . 
even in its ru ie-m aking  capacity. See C a lifo rn ia  ex rcl. Christensen v. F .T .C ., 543 
F .2d  1321 (9 th  C ir. 1 9 7 7 ) . Bu t recent activities have begun p rob ing  deeper ar.a 
d eepe r into an ticom petitive activities on the pa rt o f states. Ru le -m aking  pro-
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C o n c l u s io n

The wisdom and ultimate efficacy of in-str.te preference laws are
open to serious question. Such laws impose substantial burdens on 
interstate commerce, and verv likelv constitute commerce clause vio-

directlv preempted bv action of the federal government through its 
power over interstate conunerce. 143 It is unfortunate that such laws 
have been so widely enacted, and surprising that they have not been 
successfully challenged more often.

cted ines o r  investigations are unde rw ay  w h ich  w ou ld  e ffe c tiv e ly  in va lid a te  state 
p roh ib itions o r ad ve rtis ing  by  se lle rs o f p resc rip tion  d rugs , vete rina rians an d  the 
eyeglass in dustry , and  the co inm en tato rs u n ifo rm ly  ad voca te  F .T .C . ju risd ic tion  
over an ticom petit ive  state p ractices. Sue B ad a l, R estrictive State Laws and the 
Federal Trade Commission, 2 9  A d m in .  L . Rev. 2 3 9  ( 1 9 7 7 ) ;  V e rk u il, Preem ption  
of State Law bu the Federul Trutlc Commission, 1 9 76  D uke L . J. 2 2 3 ; .Vote, The 
State Action Exem ption and A ntitrust Enforcem ent U nder the Federal Trade 
Commission A ct, S9 H ahv. L . Rev. 7 1 3  ( 1 9 7 0 ) .

142. In  lig h t o f  the m any attacks w liich  m igh t be m ade o n  p re fe rence  law s, it is 
sometimes too easy to o v e r lo o k  the fac t th a t they  c ou ld  be m od ified  o r  repea led  
at any tim e by in d iv id u a l Mates. T h e  A m erican  B a r .Association Sections on 
Loca l G ove rnm en t L aw  and P ub lic  C on tra c t L aw  arc n e a rly  fin ished w ith  th e ir 
joint p ro jec t o f d ra ft in g  a m ode l p rocu rem en t code. Sections on  L o c a l G o v e rn ­
ment L aw  and  P ub lic  C on trac t L aw  o f  the Am erican  B a r  .Association, M od e l 
P rocu rem ent C ode . (P re lim in a ry  W o rk in g  P ape r N o . I I  1 9 7 7 ' .  I t  w i ll rcp ie sen t 
iiiv "Mate iif the a rt"  in pu rchas ing  law s, and  w ill en cou rage e ffic iency and com ­
petition at a l l leve ls ol g ove rnm en t. T h e  p resent version  o f  the C ode  contains
toe a lte rna tives o f  a tie b id o r  a percen tage p re fe rence . T h e  percen tage p re fe r ­
ence is p ro p e r ly  d iscou raged , and sh ou ld  not be ad op ted  b y  any state con tem ­
p lating a re io rm  o f  th e ir p rocu rem en t laws.

lutions for that reason. Most would probably not be upheld under a 
fourteenth amendment attack, and they also appear to violate the 
privileges and immunities clause. Further, i ch laws are invalid to 
the extent that they represent an intrusion t* the states into the fed­
eral domain of foreign atfnirs. Finally, preference laws could be . . . . .

D o n a l d  E .  J o r d a n
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S ta te  v. K ru c h tc n ,  l 'U  A r iz .  186. 417 P.2d 
510 11966), cer t ,  den ied ,  585 U .S .  1043, 87 
S .C t .  784, 17 L .E d .  2d 687 (. 1067 ).

[ 6 .7 ]  T h e  f a c t  th a t  S a v o y  w as  no t  
p re se n t  d u r i n g  the  re p la y in g  o f  the  tap es  is 
not r ev ers ib le  e r ro r .  B u s ta m a n te  v. Ey- 
n ian ,  456 F.2d 269 (9 th  C ir .  1972) heitl 
n a r ro w ly  th a t  in a  cap i ta l  ease  t h e  d e f e n d ­
a n t ' s  r ig h t  to lie p re sen t  in the  c o u r t ro o m  
is c o n s t i tu t io n a l  a n d  c a n n o t  be w a ived .  
H o w e v e r ,  in less t h a n  a  cap ita!  ease  it m ay  
be h a rm le s s  e r ro r .  T h e r e f o r e  S a v o y ’s a b ­
sence  d u r i n g  the  rep la y in g  o f  the  tape  fa lls  
u n d e r  the  ru le  o f  S t a te  v. B u s ta m a n te ,  s u ­
p ra  a n d  S ta te  v. C u t ic .  12 A r u . A p p .  461, 
471 I \ 2 d  765 (l '>70) h o ld in g  t h a t  u n less  
p re ju d ic e  is sh o w n  the e r r o r  is ha rm les s .  
.Vo p r e ju d ic e  w as  sh o w n  here .

Affirmed.

H A Y S ,  G  J. ,  C A M E R O N .  V. C. J . .  and  
S T R U C K M E Y E R .  a n d  I F O L O I I A N ,  JJ .  
c o n cu r .

1UD Ariz. .*33
C IT Y  O F  P H O E N I X ,  a pol i t ica l  subdiv is ion  

of the S ta te  of A r izona . C i ty  of Mesa, a po­
l it ica l subd iv is ion of tho S ta te  of A r izona ,  
and Zu rn  Engineers , a c o rpora t ion ,  P e t i ­
tioners,

v.
T h e  S U P E R I O R  C O U R T  o* ' ’. ta te  of A r l -  

zona IN  A N D  FO  -  J U N T Y  O F
M A R IC O P A  and M orr is  Roza r ,  judge  th e re ­
of , and iM. M. S un d t  Cons truc t ion  Co., an 
Ar izona  co rp o ra t ion ,  Respondents .

No. 11094.
Sup rem o  C o u r t  •>( A r izon a .

In  Ita lic .
Sept. ‘Jo.

S pec ia l  a c t io n  to  p r e v e n t  the  e n f o r c e ­
m e n t  o f  the  decis ion  o f  .Superior C o u r t  
w h ic h  o r d e re d  the  a w a r d  o f  c e r t a in  c o n ­
s t ru c t io n  c o n t r a c t  by the  c i ty  to c e r ta in

c o n t r a c to r .  T h e  S u p re m e  C o u r t ,  Holo'na::. 
f., held ,  i n te r  aiia, t h a t  the  s t a tu te  req u ir ­
in g  t h a t  a  c o n t r a c t  f o r  public  w o rk  which 
w o u ld  be p a id  f rom  public  fu n d s  be  let to 
c o n t r a c t o r  w h o  h a s  pa id  c e r t a in  s ta te  and 
c o u n ty  t a x e s  m ease  a  b e t t e r  bid f rom  non­
q u a l i f i e d  c o n t r a c to r  is less t h a n  c 'T  lower 
is n o t  u n c o n s t i tu t io n a l  as d e n y in g  cqtt.i' 
p ro te c t io n  o f  the  law s o r  as •■-.jiutmg the 
c o m m e rc e  c lau se  o f  the  F e d e ra l  C o n s t i tu ­
tion.

R e l ic t  so u g h t  dented .

1. C om merce  0 = 5 4  
Cons t i tu t iona l  L aw  C = 2 l l  
M unic ipa l  Corpo ra t ion s  C = 3 2 7

S t a tu t e  p ro v id in g ,  in l e t t in g  o f  con­
t r a c t s  fo r  e x p e n d i tu re  o f  public  fun  is,  for 
g r a n t i n g  o f  5*7- p re fe re n c e  to c o n tr a c to r s  
w h o  h a d  p a id  c o u n ty  a n d  s ta te  t a x e s  for 
tw o  success ive  y e a r s  im m ed ia te ly  p r io r  to 
m a k in g  o f  b id is not u n c o n s t i tu t io n a l  as' vi­
o l a t in g  the  equal  p ro tec t io n  p rov is ion  a :  
the  F o u r t e e n th  A m e n d m e n t  a n d  th e  com ­
m erc e  c lau se  o f  the  F ed e ra l  C onsti tu t ion .  
A .R .S .  § 54—241, suhd. B ;  U .S .C .A .Const,  
a r t .  I, § 8, cl. 5 :  A m en d .  14.

2. .Municipal Co rpo ra t ion s  C=33G ( I )
P ro c e e d s  o f  re v en u e  bm:<!> fo r  co n ­

s t ru e  n {  w a te r  t r e a tm e n t  plat: :  fo sup­
ply w a te r  fo r  c ity  const itu ted
"pui ^ ’ w i th in  s t a tu t e  r e q u i r in g  a
.: r 7 p r e fe r e n c e  to be g iv en  in le t t in g  ‘u 
oil c o n t r a c t s  to r  public  w o rk  to be pai l 
f ro m  public  fu n d s  i:i case  o f  c o n trac to rs  
w h o  h a v e  p a id  s ta te  a n d  c o u n ty  taxes .  A. 
R.S. 9-521 et seq , 9-536, 34-241, suhd. 3.

.See publication Words ami Piirnses
for o ther  judicial constructions and
definitions.

3. S ta tu te s  C = 2 I 9 ( I )
C o u r t s  g ive  g re a t  w e ig h t  to opinions 

o f  th o se  c h a r g e d  w i th  du ty  o f  a d m in i s te r ­
in g  the  r e g u la t io n  o f  a p u r s u i t  involving 
techn ica l  ex p er t is e .

4. Appeal and E r r o r  C= iQ lO .I ( f i l
T h e  S u p r e m e  C o u r t  will  no t  di.-tur;.- 

f in d in g s  o f  t r ia l  c o u r t  w h en  supported  '•> 
su b s tan t ia l  evidence.



GALESBURG CONST. CO. v. BOARD OF TRUSTEES Wyo. 745
C H * u .  W y o _ W l P.Zi 745

uted 151 A.L.R. 781, 796. In L i b e r t y  M u ­

t u a l  I n s u r a n c e  C o m p a n y  v .  J o n e s ,  3+4 Mo. 
932, 130 S.W.2d 945. 125 A.LR. 1149 < 1 9 3 9 ) ,  

annotated in 125 A.L.R. 1173, at 1182, it 
was said that an insurance adjuster should 
not state or act upon his own opinion as to 
the legal rights of the insured. Steps taken 
against the unauthorized practice of law 
are not primarily for the protection of at­
torneys but for the protection of the public 
from potential injury resulting from re­
liant on laymen for the performance of 
■ l i s  requiring the training, knowledge, and 
responsibility o l  a licensed attorney. H e r ­

m a n  v .  P r u d e n c e  M u t u a l  C a s u a l t y  C o m p a ­

n y ,  41 Il!.2d 468, 244 N.E.2d 809 (1969).
We, therefore, find an underlying reason 

why the adjuster would not authorize the 
contractor to proceed but required Moewes 
to do that He was ignorant about materi- 
aimen's liens and not in a position to give 
Moewes any advice in that regard; and, if 
he had, he might have unlawfully engaged 
in the practice of law.

In W h i t e  v .  H a n f o r d  C a s u a l t y  C o m p a n y ,  

La.App., 297 So.2d 744 (1974), it was hold 
that a lay adjuster has no duty to advise 
claimants of the law, citing G r e e n  v. G r u i n  

D e a l e r s  M u t u a l  I n s u r a n c e  C o m p a n y ,  La. 
App., 144 So.2d 685 (1962), where it was 
said a simple inquiry to a Louisiana lawyer 
would have avoided the difficulty. In tho 
case now before us, it is undisputed thul 
Moewes and the adjuster were equally igno­
rant of the law of materialmen's liens. 
There was certainly no evidence that 
Moewes was deliberately or even, as the 
basis for an action, constructively lulled 
into any sense of security. In S m i t h  v .  C i t y  

o f  D a l l a s ,  Tex.Civ.App., 425 S.W.2d 467 
(1968) it was held an adjuster was under no 
duty in adjusting a claim to interpret for 
the claimant a notice provision of the city 
charter, of which he was not even aware, or 
even advise claimant to employ an attor­
ney; his duty was to investigate and at­
tempt to settle claims for the insurance 
company. That is all that the insurance 
adjuster here was doing.

We conclude and hold that an adjuster 
for an insurance company, under the cir­

cumstances of this case, is under no duty to 
give an insured the legal advice she claims 
should have been given.

Affirmed.

GALESBURG CONSTRUCTION COMPA­
NY, INC. OF WYOMING, Plaintiff.

v.
The BOARD OF TRUSTEES OF MEMO-

RIAL HOSPITAL OF CONVERSE 
COUNTY. Defendant

No. 5607.

Supreme Court of Wyoming.
March 9, 1982.

A constitutional question was reserved 
from the District Court of Converse Coun­
ty, William A. Taylor, J., as to whether 
statute giving preference to residents on 
public contracts was unconstitutional. The 
Supreme Court Raper, J., held that; (1) 
statute as applied to nonresident corpora­
tion did not warrant strict scrutiny analysis, 
liecause resident corporation was not a 
member of a sus|>ect classification, and be­
cause the fundamental rights of interstate 
travel and the right to vote do not extend 
to a corporation; (2 ) as applied to . onresi- 
dent corporation bidding on public contract, 
statute was not unconstitutional as viola- 
live of the equal protection clause of the 
Fourteenth Amendment, because the pur­
pose of the statute, that is, to encourage 
local industry, was a legitimate state inter­
est, and because the statute as drawn was 
rationally related to the advancement of 
that interest; and (3) argument by nonresi­
dent corporation that statute should be de­
clared unconstitutional on a public policy 
basis would not be considered.

Question answered.
Rooney, J., dissented and filed opinion.
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S t a t e  o f  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R
J u n e a u

February 19, 1986

The Honorable Ben Grussendorf 
Speaker of the House 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill requiring that, 
whenever practicable, Alaska products be used in construc­
tion projects financed with state money. This bill also 
provides an economic incentive for contractors who promise 
to use Alaska products as components in these construction 
projects.

The language in this bill is patterned after statutes en­
acted in Hawaii. The Department of Law believes that this 
bill is a reasonable response to the state's interest in 
ensuring maximum participation by Alaskans in the state's 
public works projects.

Under new AS 36.15.060, a bidder who designates the use of 
certain Alaska products is given a preference over bidders 
who do not intend to use Alaska products, through a per­
centage reduction in the amount of the bid. The percentage 
rates are set out in new AS 36. 15.080 , which also provides 
for classification of Alaska products. Penalties for 
subsequent failure to use the designated Alaska products are 
set out in new AS 36.15.070.

AS 3 7.05.230(1) is amended in sec. 4 of the bill to make 
clear that, in determining whether an Alaska bidder should 
be awarded a contract, the determining factor is the amount 
of the bid offered by the bidder, not the amount arrived at 
by calculation of the Alaska product oreference under 
AS 36.15.060.
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The bill has a number of very desirable results. First, and 
foremost, it will ensure, at reasonable cost, that jobs 
generated in connection with supplying materials for public 
works projects will be in Alaska. It will also encourage 
the growth of local industry. Consequently, I encourage 
passage of the bill.

Sincerely,

Governor


