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ALASKA STATE LEGISLATU
HOUSE OF REPRESENTATIV
RESEARCH AGENCY

Pouch Y, State Capitol
Juneau, Alaska 99811
(907) 465-391

July 25, 1985

MEMORANDUM

TO: Representative Katie Hurley
ATTN: Patti Macklin
FROM: Mark Torgerson M \

Legislative Analyst

RE: Dram Shop Liability and Alternatives for Reducing Alcohol-Related

Accidents
Research Request 85-336

You asked us to provide information on the following topics:”

e history of dram shop laws, including dram shop laws
states and foreign countries,

e citizen action groups such as Mothers Against Drunk
(MADD); and

e alternatives for reducing the number of alcohol-related accidents

in Alaska.

For this request, we contacted officials of other states and the

government, representatives of the insurance industry, presidents

state and national beverage associations, citizen"s advocate

and private research associations. In addition, we <contacted

sentatives of Great Britain, West Germany, and the Province of Alberta.

They provided the following information.

History of Dram Shop Laws

Dram shop (or liquor liability) Jlaws were first enacted in

the mid-1800s, an era 1in which there was significant public pressure

close saloons and "dram shops."* Early laws typically provided
tavern owners were Tfinancially responsible for the support of families

of patrons who became "habitual drunkards."

"mWisconsin passed the first liquor liability related legislation

1849, However, this dram shop act was repealed in 1982.
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However, dram shop lawsuits were rare until the number of alcohol-relat—

ed driving accidents 1increased after the repeal of Prohibition. During
this time, some state statutes prohibited the sale of alcoholic bever—
ages to "obviously intoxicated” persons and minors, as well as the
"habitual drunkards." Furthermore, commercial liquor sellers could be

held liable not only for family support but also for injuries caused by
intoxicated persons. Although dram shop laws create potential liabiTity
for any type of injury "caused"” by a drunk person to a third party,
lawsuits from driving accidents are the most common type of litigation.

Today there are two legal means of establishing dram shop liability in
the states: statutory and common law.2 Some states provide for one or
both of these types of liability, while other states still do not recog-—
nize a dram shop <cause of action. The following section provides a
brief overview of recent trends in dram shop Uliability 1laws 1in other
states.

Overview of Dram Shop Laws

Alaska®s laws provide for dram shop liability in AS 04.21.020. 1This
statute prohibits the sale by a licensee of alcoholic beverage to a
person under 21 years old or to a "drunken person." The licensee 1is
liable only if he or she provides these beverages with "criminal negli—
which is defined in AS 04.21.080(1). This definition, when con-—
strued with the dram shop law, basically states that the licensee must

gence,’

serve the alcoholic beverages with "gross negligence”- instead of "ordi—
nary negligence™ which 1is applied by most other jurisdictions.

As applied by the courts, "gross negligence” 1is more difficult to prove

than "ordinary negligence." In Kavorkian v. Tommy®s Elbow Room, 1Inc.,

the defendant drank for approximately four "Hours while watching "Monday

Night Football™ and playing foosball with friends in a Fairbanks bar.3

While traveling between bars, a passenger Jlater testified that the de —

fendant drove "fast and recklessly,"” running stop and yield signs.
j’c

2"Common Law" refers to a court decision which bases the defendant's
liability on general negligence principles rather than a specific dram
shop statute. Common Jlaw Uliability was created 1in some states which
did not, at the time a lawsuit was filed, have a dram shop statute.
Courts can create this common law Jliability if the plaintiff estab-—
lishes a recognized 1legal <cause of action (such as negligence), and
provided the court is willing to recognize the 1legal theory 1in absence
of statute. The first common law dram shop case apparently was Pratt
V. Daly, 104 P. 2d 147 (Arizona, 1940). mmmmeeee

3694 P. 2d 160 (Alaska, 1985).
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When the defendant and his friend left the bar at 8:30 p.m., two Fair—
banks policemen noticed their inebriated state and told them not to
drive. As soon as the police were out of sight, they drove away. He
subsequently drove through a red light and collided with another vehi—
cle, killing two people and seriously 1injuring a third.

In the ensuing lawsuit, the jury returned a verdict of "not guilty"~"for

the tavern that last served the defendant. The Alaska Supreme Court
affirmed, holding that reasonable jurors could disagree on whether the
tavern acted with criminal negligence. The court noted that the legis—

lative history of AS 04.16.030 imposes an "affirmative duty™ on liquor
establishments to determine whether a person 1is "drunk." In this case,

the bartender sold the drinks to the defendant®s friend and did not ob—
serve the defendant until he was leaving the tavern.

Currently, 38 states and the District of Columbia have some form of

dram shop Iliability. Twenty-three of these states provide for statu-—
tory liability while 15 states have <common Jlaw liability. Dram shop
liability is generally ..remised on the legal theory of negligence;

that is, a liquor server breaches a duty of care by selling alcoholic
drinks to a drunk person. The sale of the drinks 1is then <considered
the proximate <cause of any harm the drunk person inflicts on third
parties. When this occurs, the owner of the guilty liquor establishment
is liable for the injured person®s resulting damages.4

The states® dram shop laws differ in many ways. The factors which vary
in these laws include the following: persons who <can sue or be sued
under the laws; the legal standards reqi/ired to establish legal 1liabil—
ity; and monetary limits on the damages that can be awarded 1in a dram
shop 1injury suit. Attachment A illustrates these differences.6

Some of the dram shop Jlaws have changed <considerably 1in recent years
due to increases in the number of alcohol-related traffic injuries, the
resulting litigation and (frequently) large damage awards to injured
third parties, and public awareness of the above factors.6 In addition,
officials involved with dram shop legislation 1in other states indicated
that intensive lobbying by advocates and opponents of dram shop laws
has influenced these legislative changes. The trend of these changes
has been toward creating and expanding the scope of dram shop liability.

Conversely, the states that do not have dram shop Jlaws assert that
the server 1is not the proximate cause of the third party®s injuries.
5Recent legislative enactments have been penciled in.

6The National Highway Traffic Safety Administration (NHTSA) and the

National Safety Council estimate that 250,000 people died in alcohol-
related traffic accidents 1in the past ten years.
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However, a few legislatures, such as California, have moved against
this trend and have restricted or eliminated their dram shop laws.

In California, the state"s courts had expanded the scope of potentially
liable parties to include social hosts- those who serve alcoholic
beverages at social functions in the home or at a business. Soon after
this host liability was established, the state®"s legislature enacted a
law (in 1979) which abrogated all prior court decisions except those
cases which provide for the liability of a liquor Ilicensee who serves
alcoholic beverages to an "obviously intoxicated"” minor.7

The 1985 legislatures in Arizona and South Dakota passed Jlaws which
affected dram shop liability. In Arizona, the state®s supreme court
first recognized a dram shop cause of action in a 1983 decision, Onti—

VEeros V. Borak et. al.s8 According to Cameron Holmes, an assistant
attorney general in Trizona, the insurance and beverage industries
began intensive lobbying soon after Ontiveros was decided. In a com—

promise move, the 1985 legislature passed a law which prohibits host
liability in dram shop cases; however, the Ontiveros decision, which
established common law liability of commercial liquor servers, was not
abrogated.

The South Dakota Supreme Court, in the 1982 Walz decision, overturned
prior case law and created a dram shop cause of action 1in the state.9
The court based its decision on legislative inaction and on the "tragic"
contribution of alcohol to the state®s traffic fatalities.

However, the 1985 legislature abrogated the Walz decision and elimi—
nated all dram shop liability. The enabling law which precludes liabil—
ity states "that the <consumption of alcoholic beverages, rather than
the serving of alcoholic beverages, is the proximate cause of any
injury inflicted upon another by an intoxicated person."10

7Despite this statutory restriction, the costs to the insurance industry
have been considerable for some cases involving minors. For example,
the largest dram shop settlement to date- $10.5 million- occurred in
1983 in a California lawsuit involving an injured minor.

80ntiveros v. Borak et. al., 667 P. 2d 200 (1983).
9Walz v. City of Hudson, 321 N.W. 2d 120 (1982).
10Senate Bill 240, 1985 Legislative Assembly. A copy of the bill, and

a letter written by South Dakota®s Governor regarding the law, are
attached as Attachment B.
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As noted, the trend in the states has been toward establishing and ex —
panding dram shop liability.11 Although seven states have passed dran
shop statutes in the past five years, the states®™ courts have been the
primary source of expanding the scope of liability.12 This common law
expansion has wusually occurred 1in cases involving social hosts or em—
ployer®s liability.18 The most expansive application of dram shop lia-—
bility to date occurred in New Jersey. In Kelly v. Gwinnell, the "flew
Jersev Supreme Court upheld a trial court®"s jury award of $9.5 nmil—
lion.8”~ The <court held that the social host was Jliable for directly
serving liquor (two to three scotch on the rocks in a one to two-hour
period) to a guest, knowing that the guest was intoxicated and would
thereafter be driving a vehicle.

The recent expansion of dram shop Iliability is not limited to lawsuits
against private liquor servers. Courts have rendered decisions against
municipalities for their employees” negligent acts. In one case, a
municipal Jliquor store was held 1liable because one of 1its employees
sold liquor to an obviously intoxicated person who subsequently killed
an innocent third party in a collision.15 In another case, a city was
liable when police failed to remove a drunk driver from the road, arid
the drunk driver later injured other travelers.15

Alternatives For Reducing Alcohol-Related Accidents

Dram shop laws provide one potential alternative for reducing drunk
driving accidents, although the actual effectiveness of the current
dram shop laws in the states has not been documented. As noted, a
strong majority of states provide for some form of dram shop liability.

iiThis trend toward expansion of dram shop liability has affected liquor
servers® insurance rates andinsurance availability. These 1issues
were addressed in House Research Agency Research Request 85-328,
which 1is attached.
y

12Those states which have enacted statutes in the past five years are
Alaska, California, Florida, lowa, New Mexico, Oregon and Utah.

13Some courts havealso expanded the liability of commercial liquor
servers by allowing the intoxicated person who 1injures herself or
himself to sue for the injuries.

14476 A. 2d 1219 (New Jersey, 1984).

15Walz v. City of Hudson,327 N.W. 2d 120 (South Dakota, 1982).

151rwin v. Town of Ware, 457N.E. 2d 1292 (Massachusetts, 1984).
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In addition, the Presidential Commission on Drunk Driving (1983) and
the National Highway Traffic Safety Administration of the Department of
Transportation (NHTSA) have endorsed dram shop Jliability as a legiti—
mate strategy for reducing drunk driving.

When imposing dram shop liability, courts have traditionally emphasized
three distinct policy rationales: punishment, victim compensation "and
prevention. According to James Mosher, Administrative Director of the
Prevention Research Group, the punishment rationale for imposing liabil—
ity is not generally emphasized by modern courts, and he asserts that
this rationale, (if it is the wexclusive emphasis) is an inadequate

reason for maintaining dram shop liability as a social policy. Further —
more, Mr. Mosher claims that the victinm compensation rationale is
substantially ineffective. Under this rationale, courts state that

negligent licensees should pay for injuries sustained by innocent
parties. These courts reason that licensees are "appropriate compensa—
tors” because they profited from the very sales that 1led to the in-—
juries. (This reasoning provides courts with a basis for distinguishing
licensees and social hosts: because social hosts do not profit fronm
serving alcoholic drinks, they should not share the social costs of the
injuries.) Moreover, courts assume that licensees have liability insur—

ance coverage and therefore provide the victim with a financial "deep
pocket."
While acknowledging that a "deep pocket"™ 1is needed for parties 1injured

in dram shop scenarios, Mr. Mosher asserts that this "system"” of com—
pensation 1is arbitrary (only a small fraction of injured parties
actually get compensation) and that the required legal process is
cumbersome (lawsuits are complicated, time-consuming and expensive).

Therefore, Mr. Mosher advocates a different system for validating the
victim compensation rationale. He asserts that states could impose a
tax on alcohol and distribute the ©proceeds to injured parties. He
claims that the small increase in retail prices would be offset by the
decrease 1in insurance costs and 1in the risk of law suits.

In any event, Mr. Mosher stated tha.t carefully drafted dram shop laws,

which emphasize a policy of prevention, may effect a reduction 1in drunk
driving incidents. He pointed out that existing dram shop Jlaws have
created interpretative difficulties for courts, for injured parties
attempting to sue under the laws, and for defendants in these actions.

For example, dram shop laws wusually require that injured parties prove
that the person who injured them was "obviously intoxicated." As many
commercial liquor sellers have argued, this standard is vague and often
results in unfair hindsight judgments because some potentially drunk
drivers do not show signs of intoxication despite heavy drinking. Like —
wise, these vague standards have discouraged many injured parties with
potentially valid <claims from filing suit, and encouraged insurance
companies to settle questionable claims. The focus of this prevention
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rationale is "server 1intervention," which refers to reforms 1in methods
of operation in commercial establishments.17 These reforms are designed
to reduce the risk of serving intoxicated persons, and to provide
alternate forms of transportation for intoxicated patrons.

These reforms are addressed 1in "“The Model Dram Shop Act,"™ drafted by
Mr. Mosher®s Prevention Research Group as the culmination of an eight—
een-month research project undertaken to analyze current dram shop
laws, determine current litigation practices, and develop an inventory
of current server intervention practices. According to Mr. Mosher, the
act contains model statutory language and 1is designed to contribute to
the legislative process. The act includes a "negligence”™ standard for

icensee"s Jliability, and it also provides for a legal defense to those

icensees who <can demonstrate vresponsible business practices. A copy
of the act 1is enclosed as Attachment C. The act does not address the
issue of mandatory insurance for licensees, although Mr. Mosher recom-—
mends that it be considered. In addition, the act does not cover some
aspects of dram shop liability because of the legislative policy deci—
sions 1involved. These areas 1include social host liability, definition
of licensees and licensed premises, mandated server training, minimunm
drinking age, and limits on dram shop liability awards.

Another alternative for reducing alcohol-related accidents is to in—
crease the price of alcohol. Attachment D indicates that the price of
alcoholic beverages increased modestly from 1967 to 1982 when <compared
to price changes of other selected items. According to the Prevention

Research Group, in practical terms, alcoholic beverages decreased 27
percent during this time, primarily because federal and state govern—
ments did not index excise tax rates to inflation. The group maintains
that both federal and state rates have declined relative to inflation.

In a recent research paper, Mr. Mosher stated that a recent study spon-—
sored by the National Academy of Sciences shows that a $.25 increase in
state taxes on liquor has a significant impact on rates of per capita
consumption, cirrhosis and drunk driving casualties.18

Other alternatives suggested by Mr. Mosher include the following:
encouraging alcohol advertisers to self-regulate their advertising
content; passive restraints; increases in the gas tax; changes in

17Mosher stated that studies suggest that 50 percent of drunk drivers
are traveling from retail establishments, and that many dram shop
lawsuits involve accident: “hich occur within a two-mile radius of
drinking establishments.

18"Alcohol Policy and the Presidential Commission on Drunk Driving:
The Paths Not Taken".
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river age; development of alternative and improved public transporta-
ion systems. In addition, Mr. Mosher stated that further research of
he policy issues involved is needed.

vo states provide examples of additional alternatives. In Hawaii, a
;Jogram allows police to ask those arrested for drunk driving where
hey had their last drink. This information is turned over to the
junty Liquor Commission where investigators try to determine whether

lat drink was served when the driver was already intoxicated as defined

/ law. If the answer is yes, the Liquor Commission <can fine the
stablishment up to $500, or suspend or revoke its license. If the
/idence is lacking 1in a particular <case, the commission notifies the
tr owners that their establishment was named 1in a case. The Honolulu

ilice state that the program®s primary goal is prevention and not
inishment.

I addition, other programs have been initiated in Hawaii to combat the

eunk driving problem there. For example, the Honolulu Police Depart-
:nt uses holiday and weekend roadblocks. The Broadcasters”™ Association
lopted the theme "Drunk Driving 1is Deadly"™ and broadcast personal
.rvice advertisements to that effect. Then, a group of restaurateurs
irmed "The Hawaii Committee for Responsible Beverage Service" with the
g"ective of encouraging alcohol education, training and prevention
eograms.

Oregon, the Oregon Restaurant and Beverage Association is pushing
r three bills in the legislature. The first would provide for a
ndatory statewide system of alcohol server training schools. All

w applicants for 1licenses would be required to complete the progranm
fore a license would be issued. The second bill would provide tax
edits for licensees who put their employees through server or educa-
on programs. This bill would also allow for tax credits for estab-
shments that provide alternative transportation modes for patrons,
e third bill would add a "responsible business practices” defense to

egon®s dram shop law. In addition to these bills, the Marion/Polk
unty Beverage Association 1is sponsoring a "Home-Free" Program funded
donations to a private nonprofit corporation. Under the progranm,

y patron driving to an establishment will be afforded a free ride home
rough an agreement with a local taxi company.

j also asked for information on citizen®s advocate groups such as

thers Against Drunk Drivers (MADD) . Information provided by MADD
i Remove Intoxicated Drivers (Rio) is attached. Information from
idents Against Drunk Drivers (SADD) will be forwarded to you when it
received. You also asked for information on dram shop laws in
"eign countries. Representatives of Great Britain, West Germany and
j Province of Alberta have been contacted so far. 0f these three

mtries, only West Germany provides for "partial liability” of tavern
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owners, on a case-by-case basis. Additional information on laws in
other countries will be forwarded to you as it 1is received. Attached
are previous House Research Agency requests on drunk driving laws in

foreign countries.
Attachment E contains statistics on alcohol-related accidents in Alaska
between 1978 and 1934. These statistics were provided by the Department

of Public Safety.

I hope this information is valuable to you. Please let me know if you

have additional questions.
MT

Attachments



DEPARTMENT OF

ALCOHOLICBEVERAGE CONTROL BOARD

REVENUE

BILL SHEFFIELD, GOVERNOR

550 West 7th Avenue
307XE» xmw (M Kswyf
ANCHORAGE. ALASKA S9501

April 12, 1985

Senator Edna B. DeVries
Chairman, Community & Regional

Affairs Committee
Alaska State Senate
Pouch V
«h<ieau, Alaska 99811
Dear Senator DeVries:
At the March 28, 1985 meeting of your Committee Senator Vl1c Fischer
requested that |1 discuss with members of the Alcoholic Beverage Control
Board current problems which confront most liquor licensees 1n Alaska.
Additionally, the Committee requested the board to render some thoughts
and recommendations.
The board met in Anchorage on March 29 and discussed the request. As

a result of that meeting the

board directed me

to develop a response for

its review. Having been reviewed by the board, comments and suggestions

are forwarded in this letter.

First, because of the continuing controversy about alcohol and recognizing
that many persons easily become emotional, rightfully so, with exhaustive
deliberations and discussion about the subject, the board must request

that the contents of this communication be received not as a w.iite paper,
firm position, or policy which guides the board in exercising its responsi—

bilities. The board fully recognizes

the delicacy of the subject and

certainly does not want to appear to be infringing on positions or policies
of other persons, agencies or organizations. The board does not want to
dilute any integrity or credibility it may presently enjoy. With these
statements the board believes it 1ls appropriate to Ildentify Itself.
Members are:

William K. Smith - chairman. Member of the board for five years

and chairman for 2 1/2 years. An industry member and associated

with a package store licensed business for 29 years in Anchorage.
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E. L. "Redll Holloway - Twice former board member and present board
member for two years. Presently retired in Juneau and former
owner of the Prospector Hotel 1in Juneau.

Jane Pe>kins - Member for 1 1/2 years, retired and resident of
Nome for 56 years.

James McNamee - Member designate since September 1984 from
Fairbanks. Presently with a prominent insurance company and
former Deputy Director with Division of Insurance, Alaska Depart-—
ment of Commerce.

Jack Griffin - Former member of the board from 1975 to 1978 and
presently a member designate from Anchorage. Former licensee 1n
Anchorage and presently owner of The Bayside Lounge 1in Homer.

At each board meeting the board reviews and decides on more than 70 agenda
Items for new issuance and transfer applications and other requests by
licensees. Almost all licensees diligently attempt to follow the law.
However, we must admit many Jlicensees have not familiarized themselves with
the law even though they may instruct employees about portions of the law
which focus on responsibilities related to forbidden classes- minors and
drunken persons. The board has noted many times that 1t 1s a few poor
operators who create a bad climate in the public®"s eye. The board believes
that the present record does not clearly indicate that alcohol problenms,
drunk driving in particular, arise from violations of law by licensees.
However, the record is clear that alcohol consumption 1is heavy in Alaska
and the source of alcoholic beverages 1n the state is from licensees
licensed by the board.

By this letter the board 1is certainly not promoting enhancement of licensed
business profits by suggesting that insurance expense is too high. The
board 1s only" suggesting that licensed businesses under 1its jurisdiction
appear to be subjected to an inordinate degree of responsibility/blame/
exposure for the acts/actions of the public at large and some ir: :sponslble
licensees.
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The board believes that:

1 - Licensees, their agents and employees who violate laws which
are in force to protect the public must receive swift
Identifiable sanctions.

2 - The public must be made av/are that licensees are charged with
operating an orderly business which distributes a controlled
substance for a profit and when a licensee withholds the
privilege of consuming or purchase from a customer that the
licensee 1s enforcing a strict public policy that the public
must be willing to accept.

3 - Licensees must also be charged without fail to:

a - firmly educate their people about responsibilities
related to sale of alcoholic beverages.

b - firmly and continually educate the public that
Alaska™s licensed operators will not and cannot
condone misuse or abuse within their premises.

These charges must of necessity be Instilled 1In licensees by threat of
loss of their licensed privilege without regard to any perceived or ;
actual value which may have attached to the license/privilege. With this
thought the board believes that with its capacity as a quasi-judicial body
a specific schedule of sanctions/penalties be articulated in law. Criteria
which could mitigate a prescribed penalty are suggested below. These
criteria, 1f supported by facts before the board, are the criteriawhich

are apparently accepted as those which could also be used tomitigate civil
liability suits.

Formal training of employees.

No happy hours or reduced price drinks.
No advertising of alcoholic beverages.
Past performance policies of a licensee.
No rowdy house.

Employees consuming on duty.

~N o o b~ W N

Availability of food and non-alcoholic beverages.
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Some would say that the above suggestions might place a great deal of
authority/power 1in the board. However, the board firmly believes that
the Industry expects and prefers that its members who violate the law
at everyone®s expense must suffer penalty.

With all due respect to and consideration for all who participate in
this seemingly never ending dialogue, the board submits the following =«
recommendations for your consideration:

1. Retain present law for determining the measure of civil liability.

2. As state policy emphatically put licensees and the public on notice
that illegal use of substances will not be condoned in the State of
Alaska.

3. Require for Incidents involving DWI that the offending party also

L>e subjected to tests to ascertain if other substances are present
li the person"s body which also may have caused Intoxication.

4. Whtn possible and appropriate require DWI incident Investigating
officers to determine where and when an offending person last
obtained an Intoxicating substance. If from a licensee, this
Information be provided to the board.

5. Provide that an incident involving a licensed business or premises
be reported in writing by the appropriate law enforcement authority
having jurisdiction. If not reported by local authorities, then
refund of license fees to a municipality be terminated without fail

6. Following the Governor®s Task Force on Drunk Driving, require that
a mandatory course of instruction about alcohol and alcohol Taws
be provided by the industry to its employees.

7. Appoint an interim committee to draft amendments to law for submission

during the next session of this legislature.



Senator Edna B. DeVries -5- April 12, 1985

Unless you prefer to substantially modify Alaska®s law, present law
places responsibility for alcohol on everyone from health programs,
schools, law enforcement, 1local governments, Jlicensees, the public and
the board. It is a collective problem and a collective responsibility.
The present law is certainly not without 1its faults, but it works and
has the ingredients for dealing with licensees who do not exercise their
license in the best interest of the public.

The board would like to express one point for further discussion or
clarification. When an intoxicated person causes injury to a third party
and the level of intoxication 1is determined to be .10 BAC for the
Intoxicated person, and if it is intended that licensees, their agents or
employees be held civilly liable, this is poor public policy and is
tantamount to prohibition. Licensees who serve alcoholic beverages for
consumption on the premises would be unable to operate. No licensee,
agent or employee can determine a .10 BAC of a person without using some
measuring device. Following service of one or two beverages at a
licensed premises the public would not accept the imposition of having

to submit to a form of electronic or physical test.

The board has traditionally convened a meeting 1n Ju.,eau during the month
of February of each year for two purposes. First, to fulfill its re—
sponsibility under AS 04.06.050, and second, to have the opportunity to
meet with legislators and legislative committees during legislative
esessions. However, because of present interest, concerns, and your
request for the board®s written comments, the board is scheduled to be

in Juneau again this year on April 30, and following days if appropriate
or necessary. The board and staff will be happy to provide you with

any additional information which may be of help.

Patrick L. Sharrock
Director

PLS:vk

cc: Senator Frank Ferguson
Senator Jack Coghill
Senator Vic Fischer

Senator Arliss Sturgulewski
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DRAM SHOP LIABILITY: CURRENT TRENDS AND RATIONALE

AB 2005 refers to the potential legal liability of licensed servers of
alcholic beverages for injuries caused by their intoxicates and underaged
patrons. The concept of dram shop liability has had a major resurgence in
the United States since 1979 (one year after the California legislature
immunized licensees from most forms of liability), concurrent with the
increasing public concern and outcry over the enourmous societal costs of
drunk driving. Currently, thirty-nine states and the District of Columbia
impose dram shop liability in some form (through statutes and state Supreme
Court decisions) while other states have adopted it through lower court
decisions (see attached chart for details). Numerous governmental public
interest and private groups, including the Presidential Commission on Drunk
Driving, support dram shop liability law as an appropriate public health
approach for reducing the number of injuries and deaths caused by drunk
drivers and for compensating victims.

The 1increased attention on the retail alcoholic beverage industry is not
surprising. Research shows that 50% or more of all drunk drivers are
drinking in licensed establishments just prior to the drunk driving incidents.
Given the terrible costs of overconsumption and the prevalence of heavy
drinking in retail establishments, the retailing of alcoholic beverages must be
considered a hazardous activity, one that requires both skill and care to
protect others.

Yet, despite the potential dangers involved, many retailers have, until
recently, paid little attention to their role in the drunk driving prevention
effort. Staff are often ghien only the most minimal training, management

has often geared their policies to maximize alcohol profits, and staff incomes



are often directly tied to selling large quantities of alcohol without regard to
potential consequences. Establishments are frequently understaffed, and
irresponsible promotions — such as happy hours and drink and drown nights -
have been used to encourage heavy drinking. These practices, which are now
being reexamined and reformed both within and outside the industry, would
be considered intolerable for other less hazardous business activities in our
society. Thus, the increased exposure of the retail industry to dram shop
liability reflect? the increasing awareness that retailers do have a major,
shared responsibility to prevent drunk driving and other alcohol-related

problems emanating from their establishments.

AB 2005: THE MODEL RESPONSIBLE BUSINESS PRACTICES DEFENSE

AB 2005 will bring California in line with what 1is a national trend,
and, at the same time, addresses uncertainties in current law. It establishes
a "responsible business practices defense”, which provides a defendant a
means of protection from liability if, at the time of the service of alcoholic
beverages, the drinking establishment and its employees were following
responsible business policies, procedures and actions. This defense
encompasses the recent efforts by the retail industry, educators,
governmental organizations, and others to develop server intervention
programs. Server intervention refers to reforms by retail establishments
which are designed to reduce the risk of serving alcoholic beverages to
intoxicated or underaged persons.

The Model Responsible Business Practices Defense was drafted as part
of the Model Alcoholic Beverage Retail Licensee Liability Act of 1985 *o
address several problems in, current dram sTiop law and practice. The Model

Act was the culmination of an eighteen month federally-funded research



project conducted by the Prevention Research Group of the Medical Research
Institute of San Francisco (now at the Prevention Research Center of the
Pacific Institute for Research and Evaluation). The research project analyzed
in detail the role of dram shop liability in the prevention of alcohol-related
problems, particularly drunk driving, and the current status of server
intervention programs. The research showed that most dram shop cases did
not examine the defendant™s serving and management practices, which arc
critical to the establishment®s ability to adhere to its legal responsibilities.
The noninclusive list of management policies incorporated into the Model Act
reflects an evaluation of the best server intervention programs in the country
and provides an explicit guide to courts and juries for evaluating an
establishment®s adherence to a reasonable standard of care to protect the
public.

Because of the lack of service and management standards, the law
provides very little guidance to defendants regarding what is expected of
them to avoid liability. Many licensees have felt that law suits were
inevitable. In some cases this has meant an indifferent response instead of
preventive action. It has also encouraged quick settlements by insurance
carriers, even if a licensee did act responsibly in the given circumstances,
and often results in exhorbitant insurance premiums. AB 2005, with its
noninculsive list of management standards, provides a basis for evaluating a
licensee's relative risk of liability and a strong incentive for a licensee to

adopt more responsible practices.

CONCLUSION
AB 2005 is an important step in the, development of a comprehensive
W«

public policy to prevent drunk driving and other alcohol-related problems.

The bill relies on ordinary principles of negligence to impose liability on



licensees who conduct their business without due care for the safety of
others. It does not constitute an unusual burden on the industry; rather, it
relies on legal liability principles that affect all businesses and citizens
conducting business in our society. It is a public health and safety measure
that reflects community standards and expectations.

AB 2005 provides clear guidelines for defining the licensees”
responsibility, acting as a strong incentive for industry-wide reform.
Continued research and evaluation of server intervention programs can be
expected with the passage of AB 2005 so that the business practices most
conducive to prevention will become increasingly standardized. Business that
can show adherence to the standards will be able to justify lower insurance
premiums, an additional incentive for compliance. |In short, AB 2005 will
trigger appropriate action by licensees, researchers, program developers and
evaluators, insurance companies, citizen"s groups and others to prevent the
carnage on our highways and the terrible toll alcohol plays in our society. It
also provides just compensation to drunk driving victims, placing the financial
burden appropriately — on the irresponsible sellers of alcoholic beverages who
have profited from the injury-producing incident. AB 2005 therefore
represents an important public health measure that deserves support from

health and safety constituencies, concerned citizens and policymakers.



APPENDIX A

AB 2005: SUMMARY

Purpose of Act: (1) To prevent intoxicated traumatic injuries, death, and
other damages; (2) To provide compensation to those suffering as a result of
intoxication-related incidents.

Plaintiffs (who can sue): Any person who suffers injury.

Defendants (who can be sued): Any alcohol beverage retailer (and their
employees and agents), who, at the time of furnishing of the alcohol, was
required by law to hold an alcoholic beverage license. Social hosts remain
exempt from civil liability.

Acts Giving Rise to Liability: The negligent service of alcoholic beverages
to a minor or an intoxicated person.

Defenses: (1) Any defenses generally applicable to tort actions under
California law; (2) Responsible Business Practices Defense.

AB 2005: QUESTIONS AND ANSWERS

@ DOES AB 2005 BENEFIT THE DRUNK DRIVER?

No. Intoxicated wrongdoers are not "off the hook.” They are still
responsible, criminally and civilly, for the injuries that they cause.
AB 2005 requires the intoxicated wrongdoer to share the fault with
the negligent or reckless provider of alcohol.

@ ISN*'T AB 2005 A MAKE-WORK PROJECT FOR PLAINTIFF"S
ATTORNEYS?

No. AB 2005 is designed to encourage responsible business practices
by servers of alcohol in providing a defense to those licensees who can
demonstrate such responsible practices.

(©) CAN UNLICENSED FURNISHERS OF ALCOHOL (SOCIAL HOSTS) BE
HELD LIABLE UNDER AB 20057

No. Only those defendants who are required to have a license can be
held liable.

() IS THE LIABILITY OF A LICENSEE FOR SERVING MINORS OR
INTOXICATED PERSONS A NEW CONCEPT IN CIVIL
RESPONSIBLITY? *

No. AB 2005 is based upon ordinary principles of tort law, which
have been applied by numerous courts across the country to



unreasonable serving practices by retail licensees. This type of
responsibility has also been recognized by criminal laws, which provide
for criminal liability if licensees serve minors or intoxicated persons.
Every business and private citizen has a general legal responsibility to
act responsibly in preventing foreseeable harm to others.

DOES AB 2005 UNFAIRLY IMPOSE A STANDARD OF CARE FOR
COMMERCIAL SERVERS OF ALCOHOL THAT IS NOT EXPECTED
FROM OTHER TYPES OF RETAIL BUSINESSES?

No. AB 2005 utilizes the same tort standards that other businesses
are subject to, and AB 2005 takes into account the difficulties that
face licensed purveyors of alcohol. AB 2005 recognizes that the sale
of alcoholic beverages requires the exercise of skill and care to
protect the public due to the hazardous nature of this business
activity.

WHAT ARE RESPONSIBLE BUSINESS PRACTICES?

AB 2005 Ilists illustrative management and server practices and policies
that a jury can consider in determining the merits of a responsible
business practices defense. These practices are well-recognized within
the alcoholic beverage industry, and are already adhered to by many
responsible licensed establishments. For example, evidence of
responsible management policies, procedures, and actions would include
encouraging persons not to become intoxicated if they consume
alcoholic beverages on the defendant®s premises, and to promote the
availability of non-alcoholic beverages and foods.

CAN THE LICENSEE AVOID LIABILITY BY ATTENDING A "CRASH
COURSE™ ON SERVER TRAINING, EVEN IF HE ACTS
Irresponsibly at the time of service?

No. The licensee must act responsibly at the time of the service of
alcoholic beverages. The fact that a licensee attended a training
course might actually be used against him if he failed to follow the
procedures and practices learned in the training.



CURRENT STATUS OF SERVER LIABILITY LAWS

Statutory Liability: 23 states
Common Law Liability (court-made law): 27 states
-Lower courts only: 5 states
-Common law only: 16 states
+ District of Columbia

Total Number of States with Server Liability: 39 states
+ District of Columbia

Total Number of States without Server Liability: 11 states

OTHER FACTS

- Nine (9) states have enacted new server liability statutes since 1971, seven
(7) of these in the last five (5) years.

- Six (6) states have established common law server liability in the last five
(5) vyears.

- Since the California legislature enacted its restrictive statutes in 1978,
only one other state, Florida, has curtailed server liability to any extent.
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217 Parnassus Avenue Prevention Research Center
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(415) 486-1111
Specialist: Dram Shop Liability Laws

Current Research Projects

(&8 Legal Research Analyst, Prevention Research Center, Pacific Institute for Research
and Evaluation. Help to design, conduct and supervise original research on drug
and alcohol prevention policy and the law.

(2) Associate Director, Prevention Research Group, Medical Research Institute of San
Francisco. Associate Director of 18-month federally funded study. Research
included the analysis of current server intervention programs, dram shop statutes
and relevant case law, and the drafting of a comprehensive model dram shop law.
(Grant objectives completed, final report due September 1985.)

Book Chapters

(1) Liquor Liability Law (Goldberg and Mosher). New York: Matthew Bender Co.
(writing in progress, publication in 1986).

Journal Articles

(1) "Preventing Alcohol-Related Injuries: Dram Shop Liability in a Public Health
Perspective,"” (co-authored with B. Krell and J. Mosher). Western State University
Law Review, Volume XII, No. 2 (Spring 1985).

(2) "Dram Shop Laws: A Prevention Tool." Paper presented at the 40th annual forum
of the National Council on Alcoholism, April 11-15, 1984.

Conference Presentations on Dram Shop Liability
(1) Seminar on Dram Shop Litigation in Massachusetts and New England States,
sponsored by the Massachusetts Academy of Trial Attorneys, October 12, 1984.

(2) Seminar on Preparation and Trial of Dram Shop Cases, sponsored by the Michigan
Trial Lawyers Association, June 22, 1984.

3) Workshop on Dram Shop Liability and Server Intervention Programs. National
Council on Alcoholism, 40th Anniversary Forum, April 12-15, 1984.

Litigation Experience

Q) Research Assistant to Bruce E. Krell, Attorney at Law, 345 Grove Street, San
Francisco, California 94102. Drafted pleadings and researched legal issues for dram
shop case in 1983, which was ultimately settled for 10.5 million dollars.



DRAM SHOP LEGISLATION

The word "dram” is an old english term for a shot or glass of liquor.

Nationally, one half of all highway deaths are alcohol related. In the
state of Alaska between 1978 and 1983, 386 people died in alcohol related
traffic deaths and 7,329 people were injured. Dram shop laws are drafted
for the purpose of reducing the number of these deaths, injuries and
social costs by encouraging liquor servers to share responsibilities
associated with drinking and driving. Dram shop laws do not result in any
cost to the state and are self-enforcing.

DEFINITION

Dram shop laws are laws which establish the civil liability of a bar or
liquor store owner who sells alcohol to an intoxicated person or minor who
subsequently is involved in an accident in which a third party is injured
or killed. Dram shop laws enable a victim to recover damages against a
bar or liquor store owner by making them liable should they violate state
laws making it illegal to serve or sell alcohol to iIntoxicated people.

BACKGROUND

Prior to the temperance movement in the early 1800"s an alcohol server
could not be held liable for any damages caused by an intoxicated customer
because the server was judged too far removed from the situation to be
considered responsible. Basically, the old common law rule held that only
the drunk person could be held responsible for their actions. This
principle of law still holds today in many states, generally prohibiting
recovery of damages against the supplier even it that person knowingly
served an intoxicated person or minor who later went on to injure or kill
another person.

Dram shop laws were spawned from the temperance movement in the early 19th
century. Throughout a number of states, the old common law has given way
to a doctrine of common law liability which assumes that the server can be
reasonably expected to foresee damages resulting from the actions of an
intoxicated customer and that the illegal sale of alcohol can be
considered a proximate cause of the damages in legal terms.

The first dram shop law was adopted in Wisconsin in 1849. Today,
38 states and the District of Columbia have some form of dram shop
liability.



Alaskan Law

Alaska has provided for dram shop liability since statehood. In 1980, the
alcohol beverage statute was rewritten to change the standard of civil
liability of alcohol beverage vendors from ordinary negligence to criminal
negligence. The criminal negligence provision requires that the server
must act with 'gross negligence'"- instead of "ordinary negligence" which is
applied in most other cases. As a result, very few vendors have actually
been held liable since criminal negligence is often difficult to prove.

The action by the legislature in 1980 took place in the Senate Finance
committee with little or no public input. The provision itself was
actually part of a larger bill.

HB 345

HB 345 was introduced by the Governor at the recommendation of his
appointed Task Force on Drunk Driving chaired by Representative Clocksin.
HB 345 simply returns the standard of negligence from criminal to ordinary
negligence under common law, thus eliminating the necessity of proving
criminal intent. Servers of alcoholic beverages would carry a greater
burden of responsibility to ensure that intoxicated customers are not
served if they plan to drive. Alaskan bar and liquor store owners would
be forced into playing an active role in preventing injuries and deaths
caused by drunk drivers. IB 345 also includes bootleggers.

Liquor Liability It”uilulice

An associated issue is the high cost and reduced availability of liquor
liability insurance in Alaska. As in many states which have enacted dram
shop laws, liquor liability in Alaska is available through only one

company . In the past two years, the cost of insurance has increased
significantly. However, the Governor®s Office and the Division of
Insurance maintain that the insurance problems facing the liquor industry
are also facing many other industries and professions through out the
state including fishing, health care and law practices. An insurance task
force has been working during the past few months to review insurance
problems in the state and recommend solutions. Liquor liability insurance
problems are also a problem in states that do not have dram shop laws.
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The Honorable David Thompson
Alaska State House
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the other hand, where a "means scrutiny” -is- employed™/lietlie
explicitly or implicitly, the recovery limitation®s™sjbn1?
ruled unconstitutional. See American Bank and Trust~Corapany””
Community Hospital of Los Gatos-Saratoga® 660 P, 2d--82"
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Central DuPage Hospital Association, 347 N.E.2d 73 (ill.yjjl
Jones v. State Board of Medicine, 555 P.2d 399 (Idahol’\97A6_1%"®*
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Alaska State Legislature
House

O fficial Business Pouch V
. State Capitol
S 'ed A Juneau, Alaska 99811
Victor J. Colman, J.D. st 28, 1985

Prevention Research Center
2532 Durant Avenue
Berkeley, Ca 94704

Dear Hr. Colman:

This letter is to confirm conversations you have had with my staff
Patti Macklin regarding your testifying on the Model Dram Shop

Act before the House State Affairs Committee. Enclosed is a copy
of the legislation that the committee will be hearing, House Bill
345 relating to Alcohol Server Licensee Liability.The Committee
will be meeting September 10, 1985 from 9-11:30 am and 1:30 - 4:30
pm at the Legislative Information Office located at 1024 West Sixth
in Anchorage.

Enclosed please also find a roundtrip ticket from San Francisco to
Anchorage, leaving San Francisco the evening of the 17th and
leaving Anchorage the morning after the meeting on September 19th.
You have reservations for the evenings of September 17th and 18th
at the Captain Cook Hotel downtown Anchorage, one block from the
meeting place. The Hotel has been pre-paid and 1 will be sending
you money to cover your other expenses.

Patti Macklin will be at the airport to pick you up on September
17th. I look forward to meeting you and hope you enjoy your visit
to Alaska.

Sincerely,

vatie Hurley, Cha”r
House State Affairs Committee
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STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision D ate: —

REQUEST FISCAL DETAIL
Bill/Resolution No. : HB 345 Agency Affected: Public Safety
Title:__An _act ®©" return the standaTT BRU : Highway Safety Planning Agency

for civil liability of vendors of

alcoholic beverages

Sponsor:___Rules Committee Components :
Requestor:  Governor

Date of Request: 4/1 /85

EXFENDITURES/REVENUES (Thousands of Dollars)
OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0 - -0 - -0 - -0 - -0 - -n -
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PREVENTION RESEARCH CENTER

2532 Durant Avenue
Berkeley, California 94704
(415)486-1111

FEB 11 19%

To: Representative Katie Hurley
Pouch V
Juneau, Alaska 99801

From: Victor Colman, Legal Research Analyst
Prevention Research Center
2532 Durant Avenue
Berkeley, Califormia 94704

Date: February 7,1986

Re: HB 345

Dear Rep. Hurley:

Thank you for lettingme testify yesterday at the State Affairs Committee on HB
345. As a co-drafter of the Model Dram Shop Act it salways a pleasure to be
included in the dialogue at the state legislative leel.

1 also wanted to convey to you a few additional thoughts regarding HB 345; mostly
in reponse to the testimony given at the February 5 hearing.

(@)) Legislative Trends:

A representative from the insurance industry said that current dram shop legislative
efforts are cutting back on libility. This sonly partially trie. Although some states
have restricted thelr dram shop statutes, many other states are simply clarifying
their lans, with much consideration being given to the Responsible Business
Practices Defense, found inthe Model Act. Additionally, numerous states have
changed their common law t include commercial server licility. On balance, then,
Iwould say that ifa trend edsts, itistoward the imposition of server ligbility.

() Drinker as Defendant:

Several witnesses kept referring to the proposed dram shop statute as one which
substitutes the fault of the commercial sener. This Bwholly untrue. The burden of
responsibility isone which isshared by both the drinker and the sener; and most
courts dill characterize the drinker as a primary tortfeasor.

A NATIONAL CENTER FOR THE STUDY OF ENVIRONMENTAL APPROACHES TO PREVENTION OF ALCOHOL-RELATED PROBLEMS
A PROJECT OF THE PACIFIC INSTITUTE FOR RESEARCH AND EVALUATION



(©)) Social Host Liability:

Several witnesses emphasized the alleged discriminatory practice of not including
social hosts within the proposed dram shop statute. Tins complaint implies that
social hosts are immunized from avil lisbilitysurts. Tin™s assumption isclearly
wrong. Social hosts can be sued under a common law theory of recovery. As |
mentioned INmy testimony, because social hosts and licensed sellers of alcohol
cannot be expected to have parallel duties itwould be Inappropriate to place them
together in the same statute. Furthermore, the concept of responsible business
practices hes, In itspresent form, little to do with the social host.

Thus, itisagain recommended that social hosts be excluded from HB 345. Other
billls can be formulated to statutorily mandate such auits, or the common law can
continue to provide that avenue of recovery.

(@) Responsible Business Practices

One witness was concerned that the addition of this subsection might lead to
superficial portrayals of responsible business practices. Thiswas a critician thatwas
airedwhen the initial draft of the Model Act was disseminated . The draftees then
changed the section to read that the defense woulld not apply unless rcspom ible
business practices were adhered to at time of service. So, all the certificates in the
wor 1d will not constitute a defense ifthe licensee was irresponsible at time of
service.

©) Public Support of Dram Shop Liability:

One witness mentioned a poll where 72% of the 1402 respondents said bartenders
should not be legally reponsible for drunken driving accidents caused by treir
custorers. Any polls should be viewed with some skepticisn, as the phrasing of
language can be crucial. Thus, note the existence of a Field Institute poll taken in
May, 1985 where 62% of the 1,006 polled either favored somewhat or strogly the
notion of dram shop lidility. Thus, public consensus for one side or another cannot
yet be established.

1 hope these comments are helpful inyour deliberations on the HB 345. Please feel
free to call on me for future technical assistance.

y RGN N

Victor Colman, J.D.
Legal Research Analyst
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DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER - HB 345

APRIL 16, 1985

"An Act returning the standard for civil liability of vendors of
alcoholic beverages to ordinary negligence under the common law; and
providing for an effective date."

The Department of Public Safety supports this legislation.
ANALYSIS

This legislation would return the standard of negligence to ordinary
negligence under common law, thus eliminating the necessity of proving
criminal intent. Enactment of this legislation would place a greater
burden of responsibility upon the servers of alcoholic beverages to
ensure that persons who show signs of intoxication are no longer served
drinks if they plan to drive. The real benefit of this legislation is
that alcohol beverage servers will be forced to play an active role in
the prevention of alcohol-related highway deaths and injuries.

PURPOSE

During calendar years 1978 through 1983, there were 386 persons killed
and 7,329 persons injured in alcohol related traffic accidents. The
estimated cost of alcohol related accidents during this time period was
a conservative 163.8 million dollars. The purpose of this legislation
is to reduce the number of alcohol related traffic deaths, injuries and
societal costs in Alaska by encouraging the servers of alcoholic
beverages to share in the responsibilities related to the consumption of
alcohol and driving. The servers will not suffer from the enactment of
this legislation, if they take prudent action by providing server
training and becoming involved with other proven programs directed at
reducing the incidence of drunk Hrivinn.

RECOMMENDED

T. Michael Lewis

Program Director

Alaska Highway Safety Planning Agency
DATE:

APPROVED BY:
Robert J. Suildberg
Commissioner
Department of Public Safety

DATE:



STATE OF ALASKA 1S8S LEGISLATIVE SESSION
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Revision Date:

REQUEST ng 345 FISCAL DETAIL
Bill/Resolution No.: Agency Affected: Department of Law
Title: "An Act...returning...civil Program Category Affected:
liability...to ordinary negligence..."” General Government
Sponsor: By Request of the Governor BRU, Program or Subprogram!s) Affected:
Requestor: OFfice of the Gov./0OMB Legal Services
Date of Request: March 19, 1985
EXPENDITURES/REVENUES: (Thousands of Dollars)

tYy 8b_ FY 86 FY 87 Fy 88 FY 89 FY 90

OPERATING
100 Fct.SGNaL StnVICcS

200 TRAVEL

300 CONTRACTUAL 1
400 SUPPLIES

500 EQUIPMENT

500 LAND & STRUCTURES

700 CRANTS, CLAIMS

300 MISCELLANEOUS

. 1
TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL
1 REVENUE | | | “ | | |
FUNDING: (Thousands of Dollars)
Jc.Ne.riAL rUNU -0- -0- ~0- _0- _0- _0-
FEDERAL FUNDS 1
DTHER
1
TOTAL 1 1
POSITIONS:
~ULLL--1IMe _0- _0- 1 -0- -0- -0- -0-
=ART-TIME 1
TEMPORARY * 1 1
ANALYSIS: Attach a separate page if necessary

This bill returns the standard for civil liability of vendors of alcoholic
beverages toordinarynegligence under the common Jlaw. Civil liability is a
matter between private parties.. In thiscase, itis betweenvendors of
alcoholic beverages and their customers. Consequently, the bill will not
have a fiscal impact on the D”™nartment of Law.

Prepared By: Richard 1. Pegties, Director __Phone: 465-3672
Division: Administrative Services Date: 3/19/85
Approved by Commissioner: No~an c. Gorsuch Date: 3/19/85
Agency: Department of Law

Distribution (by Agency preparing Tfiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 7/1/84
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Chapter 21. General Provisions.

Section Section
10. Municipal regulation 40. Sales on federal reservations
20. Civil liability of persons providing 50. Proof of age
alcoholic beverages 60. Warehousing of alcoholic beverages
30. Responsibility of licensees, agents and  70. Enforcement
employees 80. Definitions

Sec. 04.21.010. Municipal regulation, (@) A municipality may
adopt ordinances governing the barter, sale, and consumption of
alcoholic beverages within the municipality as necessary for the
orderly conduct of the business ofselling alcoholic beverages within the
municipality. An ordinance adopted under this section may not be
inconsistent with this title or regulations adopted under this title.

(b) If, as aresult ofan election held in accordance with AS 04.11.502
in a municipality, the board is prohibited from issuing, renewing, or
transferring a license between holders or locations or ifthe importation
of alcoholic beverages is prohibited in the municipality, the
municipality may adopt an ordinance making the sale or importation
of alcoholic beverages a misdemeanor. The ordinance may not be
inconsistent with this title or the regulations adopted under this title.

() A municipality may not impose taxes on alcoholic beverages
except (1) property taxes on alcoholic beverage inventories and (2) sales
taxes on alcoholic beverage sales. (8 4 ch 131 SLA 1980)

Am. Jur. 2d and C.J.S. references. -
45 Am. Jur. 2d Intoxicating Liquors 5 27.
48 C.J.S. Intoxicating Liquors S 193.

Sec. 04.21.020. Civil liability of persons providing alcoholic
beverages. A person who provides alcoholic beverages to another
person may not be held civilly liable for injuries resulting from the
intoxication ofthat person unless the person who provides the alcoholic
beverages holds a license authorized under AS 04.11.080 — 04.11.220,
or is an agent or employee of such a licensee and

(1) the alcoholic beverages are provided to a person under the age of
19 years in violation of AS 04.16.051, unless the licensee, agent, or
employee secures in good faith from the person a signed statement,
liquor identification card, or driver’ license meeting the requirements
of AS 04.21.050(a) and 04.21.050<b), which indicates that the person is
19 years of age or older; or

(2) the alcoholic beverages are provided to a drunken person in
violation of AS 04.16.030. (8 5 ch 131 SLA 1980)



8 04.21.030

Revisor®s note. — This section was
slightly rearranged by the revisor of
statutes, pursuant to AS 01.05.031(b), for
clarity.

Cross references. - As to
responsibility of licensee for violations, see
AS 04,16.150. As to responsibility of
licensees, agents and employees, see AS
04.21.030.

Editor®s note. — The cases cited in the
note below were decided under former AS
04.10.180 and 04.15.020.

Civil liability under former law. -
The common-law rule as to the non—
liability of the vendor of intoxicating
liquor for torts committed by the drinker of
liquor while the latter was intoxicated,
without more, generally prevailed.
Cherbonnier v. Rafalovich, 12 Alaska 634,
88 F. Supp. 900 (D. Alas. 1950). See Vance
v. United States, 355 F. Supp. 756 (D.
Alas. 1973).

A laska Statutes

8 04.21.040

reason for giving that statute a narrow
interpretation that would preclude a
private right of action for unlawful
conduct. Alesna v. Legrue, Sup. Ct. Op.
No. 2148 (File No. 4406), P.2d
(1980), overruling Barton v. Lund, Sup. Ct.
Op. No. 1423 (FileNo. 2726), 563 P.2d 875
1977).

It is not unfair to hold a licensee
responsible for the establishment's
operation even though the licensee does
not have actual control of the day-to-day
functions. Alesna v. Legrue. Sup. Ct. Op.

No. 2148 (File No. 4406), p.2d
(19801.
For construction of former AS

04.15.020(a) as setting a minimum
standard of care for purposes of the
common-law cause of action based upon
ordinary negligence, see Vance v. United
States, 355 F, Supp. 756 (D. Alas. 1973).

Am. Jur. 2d and C.J.S. references.—

Although it was true that policy 45 Am. Jur. 2d Intoxicating Liquors
embodied in former AS 0-1.10.180 could & 553 - 614.
also be enforced by criminal and 48 C.J.S. Intoxicating Liquors 88 430 —
administrative sanctions, there was no  485.

Sec. 04.21.030. Responsibility of licensees, agents and

employees. The licensee has a duty to exercise that degree of care
which a reasonable person would observe to insure that a business
under his control is lawfully conducted. This duty of the licensee
includes, but is not limited

(1) to insuring the compliance by agents or employees with this title
and regulations adopted under this title, including acting with
reasonable diligence to determine that his agents or employees are
advised of the provisions ofthis title and the regulations adopted under
this title, either by securing the agents or employee’s written
acknowledgement of posted instructions or otherwise; and

(2) to insuring the compliance of the premises with public health,
fire, and safety codes and ordinances of the state or municipality
having jurisdiction. (8 4 ch 131 SLA 1980)

Cross reference. — As toresponsibility
of licensee for violations, see AS 04.16.150.

Sec. 04.21.040. Sales on federal reservations, (a) Awholesaler of
alcoholic beverages may sell alcoholic beverages to a person who does
not have a license under this title who has a fixed place of business on
land in the state maintained by the United States government as a
military or naval reservation, a national park, or other federal
reservation. A sale may be made under this section only if the
purchaser is a ship’ service store, officers club, officers mess, post
exchange, or similar organization. The wholesaler may deliver
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statute or ordinance requiring closing, 48 C.J.S. Intoxicating Liquors 8 207.
!

Sec. 04.1G.020. Solicitation of alcoholic beverages, (a) A person
may not pay or receive from another a salary, percentage or
commission to solicit or encourage a natron of licensed premises to
purchase alcoholic or other beverages for consumption by a person
other than the patron.

(b) A licensee, his agent, or employee may not knowingly permit a
person to loiter within or about premises licensed under this title for
the purpose of begging or soliciting a patron or visitor to purchase
alcoholic or other beverages for the person who is begging or soliciting.
(8 3 ch 131 SLA 1980)

Former law construed. — See Alaska Am. Jur. 2d and C.J.S. references. —
Alcoholic Beverage Control Hd. v. 45Am. Jur. 2d Intoxicating Liquor 88 297,
Malcolm, Inc., Sup. Ct. Op. No. 208 (File 298.

No. 363), 391 P.2d 441 (1964). 48 C.J.S. Intoxicating Liquors 8 267.

Sec. 04.16.030. Sale or disposition of alcoholic beverages to
drunken persons. A licensee, his agent, or employee may not with
criminal negligence

(1) sell, give, or barter alcoholic beverages to a drunken person;

(2) allow another person to sell, give, or barter an alcoholic beverage
to a drunken person within licensed premises;

(3) allow a drunken person to enter and remain within licensed
premises orto consume an alcoholic beverage within licensed premises;

(4) permitadrunken person to sell or serve alcoholic beverages. (§ 3
ch 131 SLA 1980)

Am. Jur. 2d and C.J.S. references. — 48 C.J.S. Intoxicating Liquors 857,
45 Am. Jur. 2d Intoxicating Liquors 258.
88 265, 266.

Sec. 04.16.040. Access of drunken persons to licensed

premises. A drunken person may not knowingly enter or remain on
premises licensed under this title. (8 3 ch 131 SLA 1980)

Sec. 04.16.045. Obligation to enforce restrictions in licensed
premises. A licensee, his agent oremployee may not permitthe
consumption of alcoholic beverages by any person within licensed
premises unless it is permitted by the license. (§ 3 ch 131 SLA 1980)

Revisor 3 note. - This section was Cross reference. — As to responsibility
originally enacted as AS 04.16.041 but was  of licensee for violations, see AS 04.16.150.
renumbered by the revisor of statutes.
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DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER - HB 345

FEBRUARY 3, 1986

"An Act returning the standard for civil Iliability of vendors of alco—
holic beverages to ordinary negligence under common law; and providing
for an effective date.™

The Department of Public Safety supports this legislation.

ANALYSIS

This legislation would return the standard of negligence to ordinary
negligence under common law, thus eliminating the necessity of proving
criminal intent. Enactment of this legislation would place a greater
burden of responsibility upon the servers of alcoholic beverages to
ensure that persons who show signs of intoxication are no longer served
drinks if they plan to drive. The real benefit of this legislation 1is
that alcohol beverage servers will be forced to play an active role 1in
the prevention of alcohol-related highway deaths and injuries.

PURPOSE

During calendar years 1978 through 1984, there were 456 persons killed
and 8,389 persons injured in alcohol related traffic accidents. The
estimated cost of alcohol related accidents during this time period was
a conservative 209.6 million dollars. The purpose of this legislation
is to reduce the number of alcohol related traffic deaths, 1injuries and
societal costs in Alaska by encouraging the servers of alcoholic bever —
ages to share in the responsibilities related to the consumption of
alcohol and driving. The servers will not suffer from the enactment of
this legislation, if they take prudent action by providing server
training and becoming 1involved with other proven programs directed at
reducing the incidence of d”mir rfnuinn

RECOMMENDED

DATE:

APPROVED BY:

Department of Public Safety

DATE:
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, State Capitol
Juneau, Alaska 99811
(907) 465-3991

July 25, 1985

MEMORANDUM

TO: Representative Katie Hurley
ATTN: Patti Macklin
FROM: Mark Torgerson fU \

Legislative Analyst

RE: Dram Shop Liability and Alternatives for Reducing Alcohol-Related
Accidents
Research Request 85-336

You asked us to provide information on the following topics:

e history of dram shop laws, including dram shop laws in other
states and foreign countries;

e citizen action groups such as Mothers Against Drunk Drivers
(MADD); and

e alternatives for reducing the number of alcohol-related accidents
in Alaska.

For this request, we contacted officials of other states and the federal
government, representatives of the insurance 1industry, presidents of
state and national beverage associations, citizen"s advocate groups,
and private research associations. In addition, we contacted repre—
sentatives of Great Britain, West Germany, and the Province of Alberta.
They provided the following information.

History of Dram Shop Laws

Dram shop (or liquor Jliability) laws were first enacted in America in
the mid-1800s, an era in which there was significant public pressure to
close saloons and "dram shops."1 Early laws typically provided that
tavern owners were financially responsible for the support of families
of patrons who became "habitual drunkards."

~“mWisconsin passed the first liquor liability related legislation in
1849. However, this dram shop act was repealed in 1982.



Representative Hurley
July 25, 1985
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However, dram shop lawsuits were rare until the number of alcohol-relat—

ed driving accidents increased after the repeal of Prohibition. During
this time, some state statutes prohibited the sale of alcoholic bever—
ages to "obviously intoxicated"” persons and minors, as well as the
"habitual drunkards." Furthermore, commercial liquor sellers could be

held liable not only for family support but also for injuries caused by
intoxicated persons. Although dram shop law'-, create potential liability
for arw type of 1injury “"caused"” by a drunk person to a third party,
lawsuits from driving accidents are the most common type of litigation.

Today there are two legal means of establishing dram shop liability in
the states: statutory and common law.?2 Some states provide for one or
both of these types of liability, while other states still do not recog—
nize a dram shop <cause of action. The following section provides a
brief overview of recent trends in dram shop Jliability Jlaws 1in other
states.

Overview of Dram Shop Laws

Alaska®"s laws provide for dram shop Jliability in AS 04.21.020. This
statute prohibits the sale by a licensee of alcoholic beverage to a
person under 21 years old or to a "drunken person." The licensee 1is
liable only if he or she provides these beverages with "criminal negli—
gence,”™ which is defined in AS 04.21.080(1). This definition, when con—
strued with the dram shop law, basically states that the licensee must
serve the alcoholic beverages with "gross negligence”- instead of "ordi—
nary negligence”™ which 1is applied by most other jurisdictions.

As applied by the courts, "gross negligence” is more difficult to prove
than "ordinary negligence.™ In Kavorkian v. Tommy®"s Elbow Room, Inc.,
the defendant drank for approximately Tour "Hours while watching "Monday
Night Football™ and playing foosball with friends in a Fairbanks bar.-5
While traveling between bars, a passenger later testified that the de—
fendant drove "fast and recklessly,™ running stop and yield signs.

2"Common Law" refers to a court decision which bases the defendant"s

liability on general negligence principles rather than a specific dranm
shop statute. Common law Uliability was created in some states which
did not, at the time a lawsuit was filed, have a dram shop statute.

Courts can <create this common law liability if the plaintiff estab—
lishes a recognized 1legal <cause of action (such as negligence), and
provided the court is willing to recognize the legal theory 1in absence
of statute. The first common law dram shop case apparently was Pratt
V. Daly, 104 P. 2d 147 (Arizona, 1940).

3694 P. 2d 160 (Alaska, 1985).
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When the defendant and his friend left the bar at 8:30 p.m., two Fair—
banks policemen noticed their inebriated state and told them not to
drive. As soon as the police were out of sight, they drove away. He
subsequently drove through a red light and collided with another vehi—
cle, killing two people and seriously injuring a third.

In the ensuing lawsuit, the jJury returned a verdict of "not guilty"” for

the tavern that last served the defendant. The Alaska Supreme Court
affirmed, holding that reasonable jJjurors could disagree on whether the
tavern acted with criminal negligence. The court noted that the legis—

lative history of AS 04.16.030 imposes an "affirmative duty"™ on liquor
establishments to determine whether a person is "drunk." In this case,
the bartender sold the drinks to the defendant®s friend and did not ob—

serve the defendant until he was leaving the tavern.

Currently, 38 states and the District of Columbia have some form of
dram shop Jliability. Twenty-three of these states provide for statu-—
tory liability while 15 states have common law Jliability. Dram shop
liability is generally premised on the legal theory of negligence;

that is, a liquor server breaches a duty of care by selling alcoholic

drinks to a drunk person. The sale of the drinks 1is then <considered

the proximate <cause of any harm the drunk person inflicts on third
parties. When this occurs, the owner of the guilty liquor establishment
is liable for the injured person®s resulting damages.4

The states®™ dram shop laws differ in many ways. The factors which vary
in these laws include the following: persons who <can sue or be sued
under the laws; the legal standards required to establish 1legal 1liabil—
ity; and monetary 1limits on the damages that can be awarded in a dram
shop injury suit. Attachment A illustrates these differences.b

Some of the dram shop Jlaws have changed <considerably in recent years
due to increases in the number of alcohol-related traffic injuries, the
resulting litigation and (frequently) large damage awards to 1injured
third parties, and public awareness of the above factors.b6 In addition,
officials involved with dram shop legislation in other states indicated

that intensive lobbying by advocates and opponents of dram shop laws
has influenced these Jlegislative <changes. The trend of these changes
has been toward creating and expanding the scope of dram shop liability.

AConversely, the states that do not have dram shop laws assert that
the server 1is not the proximate cause of the third party"s 1injuries.

5Recent legislative enactments have been penciled in.

5The National Highway Traffic Safety Administration (NHTSA) and the

National Safety Council estimate that 250,000 people died in alcohol-
related traffic accidents in the past ten years.
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However, a few legislatures, such as California, have moved against

this trend and have restricted or eliminated their dram shop laws.

In California, the state"s courts had expanded the scope of potentially
liable parties to include social hosts- thosewho serve alcoholic
beverages at social functions in the home or at abusiness. Soon after
this host liability was established, the state"s legislature enacted a
law (in 1979) which abrogated all prior court decisions except those
cases which provide for the Iliability of a liquor licensee who serves
alcoholic beverages to an "obviously intoxicated” minor.7

The 1985 legislatures in Arizona and South Dakota passed laws which

affected dram shop Jliability. In Arizona, the state®s supreme court
first recognized a dram shop cause of action in a 1983 decision, Onti—
Veros v. Borak et. al.8 According to Cameron Holmes, an assistant
attorney general*“ Tn “Xrizona, the insurance and beverage industries
began intensive lobbying soon after Ontiveros was decided. In a com—
promise move, the 1985 legislature passed a Jlaw which prohibits host
liability in dram shop cases; however, the Ontiveros decision, which

established common law liability of commercial liquor servers, was not

abrogated.

The South Dakota Supreme Court, in the 1982 Walz decision, overturned
prior case Jlaw and created a dram shop cause of action 1in the state.9
The court based its decision on legislative inaction and on the "tragic"”
contribution of alcohol to the state®"s traffic fatalities.

However, the 1985 legislature abrogated the Walz decision and elimi—

nated all dram shop liability. The enabling law which precludes liabil—
ity states "that the <consumption of alcoholic beverages, rather than
the serving of alcoholic beverages, is the proximate cause of any

injury inflicted upon another by an intoxicated person."18

Respite this statutory restriction, the costs to the insurance industry
have been considerable for some cases 1involving minors. For example,
the largest dram shop settlement to date- $10.5 mill ion- occurred in
1983 in a California lawsuit involving an injured minor.

80ntiveros v. Borak et. al., 667 P. 2d 200 (1983).
9Walz v. City of Hudson, 327 N.W. 2d 120 (1982).
10Senate Bill 240, 1985 Legislative Assembly. A copy of the bill, and

a letter written by South Dakota®s Governor regarding the law, are
attached as Attachment B.
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As noted, the trend in the states has been toward establishing and ex —
panding dram shop liability.1ll Although seven states have passed dram
shop statutes in the past five years, the states®™ <courts have been the
primary source of expanding the scope of liability.12 This common law
expansion has wusually occurred in cases involving social hosts or em-—
ployer®s liability.18 The most expansive application of dram shop lia-—
bility to date occurred 1in New Jersey. In Kelly v. Gwinnell, the New
Jersey Supreme Court wupheld a trial court®s jury award of $9.5 mil—
lion.14 The court held that the social host was liable for directly
serving liquor (two to three scotch on the rocks 1in a one to two-hour
period) to a guest, knowing that the guest was 1intoxicated and would
thereafter be driving a vehicle.

The recent expansion of dram shop liability 1is not limited to lawsuits
against private liquor servers. Courts have rendered decisions against
municipalities for their employees” negligent acts. In one ~case, a
municipal Jliquor store was held liable because one of its employees
sold liquor to an obviously 1intoxicated person who subsequently killed
an innocent third party in a collision. 15 In another case, a city was
liable when police failed to remove a drunk driver from the road, and

the drunk driver later injured other travelers. 15

Alternatives For Reducing Alcohol-Related Accidents

Dram shop laws provide one potential alternative for reducing drunk
driving accidents, although the actual effectiveness of the current
dram shop laws in the states has not been documented. As noted, a
strong majority of states provide for some form of dram shop liability.

1$This trend toward expansion of dram shop liability has affected liquor
servers®™ insurance rates and insurance availability. These issues
were addressed in House Research Agency Research Request 85-328,
which is attached.

I2Those states which have enacted statutes in the past five years are
Alaska, California, Florida, lowa, New Mexico, Oregon and Utah.

13Some courts have also expanded the Jliability of commercial liquor
servers by allowing the intoxicated person who injures herself or
himself to sue for the injuries.

14476 A. 2d 1219 (New Jersey, 1984).

15Walz v. City of Hudson, 327  N.W. 2d 120 (South Dakota, 1982).

151rwin v. Town of Ware, 467 N.E. 2d 1292 (Massachusetts, 1984).
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In addition, the Presidential Commission on Drunk Driving (1983) and
the National Highway Traffic Safety Administration of the Department of
Transportation (NHTSA) have endorsed dram shop Jliability as a legiti-—
mate strategy for reducing drunk driving.

When 1imposing dram shop liability, courts have traditionally emphasized
three distinct policy rationales: punishment, victim compensation and
prevention. According to James Mosher, Administrative Director of the
Prevention Research Group, the punishment rationale for imposing liabil—
ity is not generally emphasized by modern courts, and he asserts that
this rationale, (if it 1is the wexclusive emphasis) is an inadequate

reason for maintaining dram shop liability as a social policy. Further —
more, Mr. Mosher claims that the victinm compensation rationale is
substantially ineffective. Under this rationale, courts state that

negligent licensees should pay for injuries sustained by innocent

parties. These courts reason that licensees are "appropriate compensa—
tors"™ because they profited from the very sales that 1led to the in-—
juries. (This reasoning provides courts with a basis for distinguishing
licensees and social hosts: because social hosts do not profit from

serving alcoholic drinks, they should not share the social costs of the
injuries.) Moreover, courts assume that licensees have liability insur—

ance coverage and therefore provide the victim with a financial "deep
pocket."

While acknowledging that a "deep pocket"™ is needed for parties injured
in dram shop scenarios, Mr. Mosher asserts that this "system” of com—
pensation 1is arbitrary (only a small fraction of injured parties

actually get compensation) and that the required legal process is
cumbersome (lawsuits are <complicated, time-consuming and expensive).
Therefore, Mr. Mosher advocates a different system for validating the
victim compensation rationale. He asserts that states <could impose a
tax on alcohol and distribute the proceeds to injured parties. He
claims that the small increase in retail prices would be offset by the
decrease in insurance costs and in the risk of law suits.

In any event, Mr. Mosher stated that carefully drafted dram shop laws,
which emphasize a policy of prevention, may effect a reduction in drunk
driving incidents. He pointed out that existing dram shop Jlaws have
created interpretative difficulties for courts, for injured parties
attempting to sue under the laws, and for defendants in these actions.
For example, dram shop laws wusually require that injured parties prove
that the person who injured them was "obviously intoxicated." As many
commercial Jliquor sellers have argued, this standard is vague and often
results in unfair hindsight judgments because some potentially drunk
drivers do not show signs of intoxication despite heavy drinking. Like —
wise, these vague standards have discouraged many injured parties with
potentially valid <claims from filing suit, and encouraged insurance
companies to settle questionable claims. The focus of this prevention
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rationale 1is "server intervention,"” which refers to reforms in methods
of operation in commercial establishments.1" These reforms are designed
to reduce the risk of serving intoxicated persons, and to provide
alternate forms of transportation for intoxicated patrons.

These reforms are addressed 1in "The Model Dram Shop Act,"” drafted by
Mr. Mosher®s Prevention Research Group as the culmination of an eight—
een-month research project undertaken to analyze current dram shop
laws, determine current litigation practices, and develop an 1inventory

of current server intervention practices. According to Mr. Mosher, the
act contains model statutory language and 1is designed to contribute to
the legislative process. The act includes a "negligence"” standard for

licensee"s liability, and it also provides for a legal defense to those
licensees who can demonstrate vresponsible business practices. A copy
of the act 1is enclosed as Attachment C. The act does not address the
issue of mandatory insurance for licensees, although Mr. Mosher recom-—
mends that it be considered. In addition, the act does not cover some
aspects of dram shop liability because of the legislative policy deci—
sions involved. These areas include social host liability, definition
of licensees and licensed premises, mandated server training, minimum
drinking age, and limits on dram shop liability awards.

Another alternative for reducing alcohol-related accidents is to in—

crease the price of alcohol. Attachment D indicates that the price of
alcoholic beverages 1increased modestly from 1957 to 1982 when <compared
to price changes of other selected 1itenms. According to the Prevention
Research Group, in practical terms, alcoholic beverages decreased 27
percent during this time, primarily because federal and state govern-—
ments did not index excise tax rates to inflation. The group maintains

that both federal and state rates have declined relative to inflation.

In a recent research paper, Mr. Mosher stated that a recent study spon-—
sored by the National Academy of Sciences shows that a $.25 increase in
state taxes on Jliquor has a significant impact on rates of per capita
consumption, cirrhosis and drunk driving casualties. 18

Other alternatives suggested by Mr. Mosher include the following:
encouraging alcohol advertisers to self-regulate their advertising
content; passive restraints; increases in the gas tax; changes in

17Mosher stated that studies suggest that 50 percent of drunk drivers
are traveling from retail establishments, and that many dram shop
lawsuits involve accidents which occur within a two-mile radius of
drinking establishments.

18"Alcchol Policy and the Presidential Commission on Drunk Driving:
Ttie Paths Noe Taken".
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driver age; development of alternative and improved public transporta—
tion systems. In addition, Mr. Mosher stated that further research of

the policy issues involved is needed.

Two states provide examples of additional alternatives. In Hawaii, a
program allows police to ask those arrested for drunk driving where
they had their last drink. This information is turned over to the
County Liquor Commission where investigators try to determine whether
that drink was served when the driver was already intoxicated as defined
by law. If the answer is yes, the Liquor Commission <can fine the
establishment up to $500, or suspend or revoke its license. If the
evidence is Jlacking 1in a particular case, the commission notifies the
bar owners that their establishment was named 1in a case. The Honolulu
Police state that the program®s primary goal is prevention and not

punishment.

In addition, other programs have been initiated in Hawaii to combat the

drunk driving problem there. For example, the Honolulu Police Depart—
ment uses holiday and weekend roadblocks. The Broadcasters®™ Association

adopted the theme "Drunk Driving is Deadly"”™ and broadcast personal

service advertisements to that effect. Then, a group of restaurateurs

formed "The Hawaii Committee for Responsible Beverage Service" with the
objective of encouraging alcohol education, training and prevention

programs.

In Oregon, the Oregon Restaurant and Beverage Association is pushing
for three bills in the legislature. The first would provide for a
mandatory statewide system of alcohol server training schools. All
new applicants for 1licenses would be required to complete the progranm
before a license would be issued. The second bill would provide tax
credits for licensees who put their employees through server or educa-—
tion programs. This bill would also allow for tax credits for estab—
lishments that provide alternative transportation modes for patrons.
The third bill would add a "responsible business practices”"™ defense to
Oregon®s dram shop law. In addition to these bills, the Marion/Polk
County Beverage Association 1is sponsoring a "Home-Free" Program funded
by donations to a private nonprofit corporation. Under the progranm,
any patron driving to an establishment will be afforded a free ride home

through an agreement with a local taxi company.

You also asked for information on citizen®"s advocate groups such as
Mothers Against Drunk Drivers (MADD) . Information provided by MADD
and Remove Intoxicated Drivers (RID) is attached. Information from
Students Against Drunk Drivers (SADD) will be forwarded to you when it

is received. You also asked for information on dram shop laws in
foreign countries. Representatives of Great Britain, West Germany and
the Province of Alberta have been contacted so far. 0f these three

countries, only West Germany provides for "partial Jliability” of tavern
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owners, on a case-by-case basis. Additional information on laws in
other countries will be forwarded to you as it is received. Attached

are previous House Research Agency requests on drunk driving laws in

foreign countries.
Attachment E contains statistics on alcohol-related accidents in Alaska
between 1978 and 1984. These statistics were provided by the Department

of Public Safety.

I hope this information 1is valuable to you. Please let me know if you
have additional questions.

M

Attachments



STATE

Georg la

Hawall

Idaho

111 1no 1s

Ind lana

lowa

Kentucky

Lou 1s lana

SERVING
INTOXICATED
PERSON

yes
m13-135

yes
123.92
123.93

STATUTORY DRAM SHOP

SERVING SERVING
MINOR HABITUAL
DRUNKARD
yes
51-1-18
yes
43-135

Nt K C.

STATES WITH
ORAM SHOP LIABILITY

LIABILITY CASE LAW LICENSEE LIABILITY
OTHER SERVING SERVING
LIMITS INTOXICATED MINOR
PERSON

only parent
may brlng cause
of action

One v Applegate
612 P2d 533 (19801~
negligence per se

Alegrla v Payonk
619 P2d 135 119801*
nog llgence

S15000 Tlimit for
Injury; $S20000 limit
loss of support,
lessoi also liable;
I year S of L
Elder v F lsher
217 NE2d 847 (19661*
negligence per se
wrltten not lce Haafke v. Mitchell
to server In 6 347 NW2d 381 (1984 )«
months negligence per se

Pike v. George
434 sSw2d 626 (19681#
negligence per se

Chausse v. Southland
400 So2d 1199 (19811#
negllgence

* State Supreme Court Case
# Appellate Level Case



STATES WITH
DRAM SHOP LIABILITY

STATUTORY DRAM SHOP LIABILITY CASE LAW LICENSEE LIABILITY
SERVING SERVING OTHER SERVING SERVING
INTOXICATED HABITUAL LIMITS INTOXICATED MINOR
STATE PERSON DRUNKARD PERSON
Ma Ine yes actual and
2002 exemplary damages,
lessor also
1(able

Massachusetts Adamian v Three Sons Inc e

233 NE2d 18 (1967)*

negllgence per se
Michigan yes (visibly mln " $50, Jones v. Bourrle Longstreth v. Fltzglbbon

Intoxlcated)

2 yr S of L

120 Nw2d 236 (1963 )*

335 Nw2d 677

(1983)#

436.22 negligence per se negllgence
Mlnnesota yes wr ltten not lce Holmqulst v. Miller
340.95, within 120 days, 352 Nw2d 47 <1984 )#
340.951 2 yr S of L negllgence
Mississippi Munford 1Inc v Peterson
368 So2d 213 <1979)*
negllgence per se

Carver v. Schafer

M1lssourl Sampson v. W.F. Enterprlses
647 Sw2d 570 (1983)# 611 Sw2d 333 (1961)#
negllgence negllgence per se
New Hampshire Ramsey v. Anctll
211 A2d 900 (1965)*
negllgence
New Jersey Kelly v. Gwlnnoll Rappaport v Nichols
476 A2d 1219 (1984 )* 156 A2d I (1959)*
negllgence negligence per se

* State Supreme Court Case
# Appellate Level Case



STATE

Arkansas

Del aware

Kansas

Maryland

Montana

Nebraska

Nevada

STATES WITHOUT ESTABLISHED
DRAM SHOP LIABILITY

CASE LAW DENYING LIABILI TV
STATE
SUPREME COURT
DECISIONS AGAINST

STATE
LOWER COURT
DECISIONS AGAINST

Carr v. Turner
385 SW2d 656 11965 >
no negl per se/
Intoxicated person

Wright v. Moffltt
437 A2d 554 11981)
no negl or negl per se
Intoxicated person

Felder v. Butler
438 A2d 494 (1981)
no negllgence
Intoxicated person

Runge v. Watts
589 P2d 145 (1979)
no negllgence
for social ho3t/
Intoxicated person

Holmes v. Clrco
244 Nw2d 65 (1976)
no negl per se/
Intoxicated person

Hamm v. Carson City Nugget
450 F2d 358 (1969)
no negl per se/
Intoxicated person

Yoscovltch v. Wasson
645 1*2d 975 (1982)
no negl per se/mtnor

NO APPELLATE

CASES
DECIDING
ISSUE

no

cases

J9?S ley'is\<Viu're.

preclude? dra”®

passed

shop

ifud “hich
liability.
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STATES WITH
DRAM SHOP LIABILITY

STATUTORY DRAM SHOP LIABILITY CASE LAW LICENSEE LIABILITY
SERVING SERVING SERVING OTHER SERVING SERVING
INTOXICATED MINOR HABITUAL LIMITS INTOXICATED MINOR
STATE PERSON DRUNKARD PERSON
Georg la yes only parent
51-1-18 may bring cause

of action

Hawall Ono v Applegate
612 P2d 533 (19801*
negligence per se

Idaho Alegrla v Payonk
619 P2d 135 (19801 “*
negllgence

Illinois yes yes S15000 limit for
43-135 43-135 Injury; $20000 limit
loss of support,
lessoi also liable;
1 year S of L

Indiana Elder v Fl1sher
217 NE2d B47 119661*
negligence per se

lowa yes wr ltten not lce Haafke v . Mltchell
123.92 to server In 6 347 Nw2d 381 t19841*
123.93 months negllgence per se

Kentucky Pike v. George

434 Sw2d 626 (19681#
negligence per se

Lou 1sl ana Chausse v. Southland
400 So2d 1199 (19811#
negllgence

* State Supreme Court Case
# Appellate Level Case



STATE

A labama

Alaska

Arliona

Calilfornla

Co lor ado

Connec tlent

F lor 1<la

APPcrim x ii

SERVING
INITOX11 ATED
PERSUN

yes
(drunken 1
04.21.020i2

yes
30 -102

STAL1UIORY

SERVING
HI NOR

yes
6-5 70
b-5-71

yes,1f no
Id
04 .21.07?01i1

yes. If
obv luus 1y
11t0k kd leJ
bAP 25602.1

yes, If
willful and

unlawful

768.125

MATES WITH
DRAM SHOP LIABILITY

ORAM SHOP LIABILI 1Y
SERVING OTIItR
HABI1 IUAL. LIMI IS
UR TIN» AR I
only parent or
guardian may bring
sirll under 6-5-70
llcensees only
yes, prlor
notice ieqii lred
13-21-103
150000 limit,
wi 1ltlen nolive
within 60 days,
1 year S of 1
yes, If

know 1n»j 1y

7bB. 125

CASE I1AU L ICENSEE
SERVING
INIOXICALEO
PERSON
Naiareno v. Urle
6JU P2d 671 119811
negligence per se
Brarintgan v Raybuck
6b7 P2d 213 (19831*

neg 1llgence

Kerby v . Flamlngo C lub
532 P2d 975 (1974 1#
negllgence

v DIst of Culumbla
F2d 828 (19/J1#
negllgence

Marusa
4U4

* State Supreme Court Case
» Appellate level Case

LIABILITY

SERVING
MINOR

Ontiveros v Borak
66/ P2d 200 119831-
nog 1lgence



STATE

Ma 1lne

Massachusetts

Michigan

Minnesota

Mississippi

Mlssourl

New Hampshire

New Jersey

SERVING
INTOXICATED
PERSON

yes
2002

yes (visibly

STATES WITH

DRAM SHOP LIABILITY

STATUTORY DRAM SHOP LIABILITY
SERVING SERVING OTHER
MINOR HABITUAL LIMITS
DRUNKARD
yes actual and
2002 exemplary damages,

Intoxlcated)

436.22

yes
340.95,
340.951

lessor also
1(able

mln « S50,
2 yr S of L

wrltten not 1lce
within 120 days,
2 yr S of L

CASE LAW LICENSEE LABILITY

SERVING
INTOXICATED
PERSON

Adamian v Three Sons 1Inc e
233 NE2d 18 (1967)*

negligence per se

Jones v. Bourrle
120 NW2d 236 (19631*
negligence per se

Carver v. Schafer
647 SW2d 570 <19831#
negllgence

Ramsey v. Anctll
211 A2d 900 (1965 )*
negllgence

Kelly v. Gwlnnell
476 A2d 1219 (1984 )*
negllgence

* State Supreme Court Case
# Appellate Level Case

SERVING
MINOR

Longstreth v. Fltzglbbon
335 NW2d 677 (1983)#
neglilgence

Holmqulst v. Miller
352 NW2d 47 (1984 )#
negllgence

Inc v Peterson
11979)*
per se

Munford
368 So2d 213
negllgence

Sampson v. W.F. Enterprlses
611 Sw2d 333 (1981 )#
negllgence per se

Rappaport v Nichols
156 A2d 1 (1959 )*
negligence per se



SERVING
INTOXICATED
STATE PERSON
New Mexico yes. |If
reasonably
apparent
41-11-1
New York yes
Gen Obi 11-101
North Carol 1lna
North Dakota yes
5-01-06
0h 1o yes, not lce
requlred
4399.01
Oregon yes (visibly
Intoxlcated )
30.950
Pennsylvan la yes (visibly
Intoxlcated )
47-4-497
Rhode Island yes
3-11-1

STATUTORY DRAM

SERVING
MINOR

yes

41-11-1-E

yes
Gen Obi 11-101

yes, If

driving
negllgent 1y
18B-120 etc.

yes
5-01-06

yes

3-11-1

SHOP

STATES WITH
DRAM SHOP LIABILITY

LIABILITY
SERVING OTHER
HABITUAL LIMITS
DRUNKARD
S500,000
limit to
recovery

owner and
lessee
liable

yes, notice
requlred
4399.01

yes, notice
requlred
3-11-2

CASE LAW LICENSEE LIABILITY

SERVING
INTOXICATED
PERSON
Lopez v Maez MRC
651 P2d 1269 (19821* 652

negllgence

Berkeley v Park
262 NYS2d 290 (1965 1#
negllgence

Hutchens v. Hankins
303 SE2d 584 (19831#
negllgence

Mason v Roberts
294 NE2d 884 (1973)"*
negllgence

Campbell v Carpenter
566 P2d 893 (19771*
negllgenco

Jardtne v Upper Darby Lodge

198 A2d 550 <1964 >*
negligence per se

State Supreme Court Cose
# Appellate Level Case

SERVING
MINOR

Prop. v. Grles
P2d 732 (19821*
negllgence



STATE

Arkansas

Del aware

Kansas

Maryland

Montana

Nebraska

Nevada

STATES WITHOUT ESTABLISHED
DRAM SHOP LIABILITY

CASE LAW DENYING LIABILITY

STATE
SUPREME COURT
DECISIONS AGAINST

Carr v. Turner
385 SW2d 656 11965 )
no negl per se/
Intoxicated person

Wright v. Moffltt
437 A2d 554 (1981)

no negl or negl per se

Intoxicated person

Felder v. Butler
438 A2d 494 11981)
no neg llgence
Intoxicated person

Runge v. Watta
589 P2d 145 11979)
no neglilgence
for soclal host/
Intoxicated person

Holmes v. Clrco
244 NW2d 65 11976)
no negl per se/
Intoxicated person

Hamm v. Carson City Nugget

<50 P2d 358 11969)
no negl per se/
Intoxicated person

Yoscovltch v. Wasson
645 P2d 975 11982)
no negl per se/mlnor

LOWER COURT
DECISIONS AGAINST

NO APPELLATE

CASES

DECIDING

ISSUE

no cases

W 5" /_efisl4ilir<L passed loio ul//),'clj

pretlu&es

dra”™ shop

liability.



STATES WITH
DRAM SHOP L IAB11ITY

STATUTORY DRAM SHOP LIABILITY CASE LAW LICENSEE LIABILITY
SERVING SERVING SERVING OTHER SERVING SERVING
INTOXICATED MINOR HABITUAL LIMITS INTOXICATED MINOR
STATE PERSON DRUNKARD PERSON
/9q8£ hv:
South Dakota Walz v Hudson
372 NW2dv20 11982 )*
s 1igbili Fy neg I Cgerf'ce per se

Tennessee

Utah yes yes
32-11-1 32-11-1
Vermont yes yes
7-501 7-501
Virginia

Wa shlngton

Wlscons 1n

Wyoming tqgs la*>:12-7-36/ yes
licensee only 12-5-502

Mltchell v . Ketner
393 sw2d 755 (1964 )
negligence per se

yes state Immune
32-11-1 from liability

Corrigan v. United States
595 FSupp 1847 (1984 )**
negllgence

Young v Caravan Corp
663 P2d 834 ((1983)*
negligence per se

Sorenson v. Jarvis
350 Nw2d 108 (1984 >*
negllgence per se

yes wrltten McClellan v Tottenhoff
12-5-502 not lce 666 P2d 408 (1983)*
required neg 1lgence

* State Supreme Court Case
# Appellate Level Case
**Trlal Court Case



STATES WITHOUT ESTABLISHED
DRAM SHOP LIABILITY
CASE LAW DENYING LIABILITY NO APPELLATE
STATE STATE CASES
SUPREME COURT LOWER COURT DECIDING
STATE DECISIONS AGAINST DECISIONS AGAINST I1SSUE
Ok 1lahoma no cases
South Carol 1na no cases
Texas no cases

West Virginia no cases



STATE OF SO0OUTH DAKOTA

EXECUTIVE OFFICE
WILLIAM J JANKLOW
GOVERNOR

March 13, 1985

Dear Fellow South Dakotan:

As you probably already know by now, 1 signed the dram shop bill into law
today.

Last year, | vetoed a very similar bill. That’s why 1"m writing to you now.
I changed my mind because many of you and the Legislature convinced me that
the liquor dispensers of this great state could be responsible and could be
leaders In the effort to stop drunks from driving.

This new law is not meant to be a blanket of protection to allow

irresponsibil ity. The old adage will apply- "What you abuse, you will lose."
In other words, if liquor dispensers do not aggressively police themselves,

I"m certain that future legislators and a future Governor will repeal this new
lav much more quickly that it was passed.

Philosophically, 1 don"t like to see the government involved with private
business through increased regulation. But, this is a problem that is at the
very core of why civil izad people form governments— pub<ic safety. People
want to be protected from the death and destruction caused by drunk drivers.
You and all of the other people who work in the liquor business are in the
best position to stop that death and destruction. If you don"t, there will
probably be efforts made to repeal this new law and stricter regulations

appl fed to the liquor business.

1 bel ieve that this new law 1is presenting to you a new opportunity for you to
show all of South Dakota that you can be a much more positive force in
stopping the drunk driver. The Legislature, my office and the people of South
Dakota are tel ling you that they are willing to trust you to do a better job
of protecting them from danger. I sincerely hope that one year from now we
can look back and say that fhe trust was well deserved.

Sincerely,

STATE CAPITOL BUILDING. PIERRE. SOUTH DAKOTA 57501 e« (605)773-3212
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Introduced by: Senator Krueger and Representatives Warkenthien, Debra
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ery, Gabriel, Gleason, Hagen, Krautschun, Krogman,
Lewis, Matthew, McKillop, Oien, Porch, Sears, Si eh,
Vanderlinde, Weber, Wiese, Wishard, Wofford, Wood and
Zabel
1 FOR AN ACT ENTITLED, An Act to define civil 1liability with regard to
2 injuries caused by intoxicated persons.
3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
4 Section 1. The Legislature finds that the consumption of alcoholic
5 beverages, rather than the serving of alcoholic beverages, is the
6 proximate cause of any injury inflicted upon another by an intoxicated
7 person. Therefore, the rule in Walz v. city of Hudson, 327 N.W. 2nd
8 120 (S.D. 1982) is hereby abrogated.
9 Section 2. That & 35-4-78 be amended to read as follows:
10 35-4-78. No licensee sha44 may sell any alcoholic beverage, except
11 low-point beer:
12 (1) To any person under the age of twenty-one years;
13 (2) To any person who 1is obviously intoxicated at the time, or who
14 is known to the seller to be an habitual drunkard.
15 A violation of this section is a Class 1 misdemeanor.
16 A However, no licensee is civilly liable to any injured person or A
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his estate for anv injury suffered, including any action for wrongful
death, or property damage suffered because of the intoxication of any
person due to the sale of any alcoholic beverage 1in violation of the
provisions of this section.

Section 3. No social host who furnishes any alcoholic beverage 1is
civilly liable to any injured person or his estate for any injury suf—
fered, including any action for wrongful death, or property damage
suffered because of the intoxication of any person due to the consump —
tion of such alcoholic beverage.

Section 4. That 8 35-6-27 be amended to read as follows:

35-6-27. No licensee under this chapter may sell or give any
low-point beer to any person who is less than nineteen years old or to
any person to whom the sale of other alcoholic beverages is prohibited
under the provisions of subdivision (2) of & 35-4-78. However, no i —
censee is civilly-liable to any injured person or his estate for any
injury suffered, including any action for wrongful death, or property
damage suffered because of the 1intoxication of any persor due to the

sale or gift of any low-point beer in violation of the provisions of

this section.
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SECTION Is SHORT TITLE

This Act shall be entitled the [State] Alcoholic Beverage Retail Licensee
Liability Act of [year].

SECTION 2: PURPOSE

(@ The primary legislative purpose of the Act is to prevent intoxication-
related traumatic injuries, deaths and other damages, as specified in Section 8,
among [Statefs population.

(b) The secondary legislative purpose is to establish a legal basis for
obtaining compensation to those suffering damages as a result of intoxication-
related incidents in accordance with the provisions of this Act.

SECTION 3; DEFINITIONS

(@) Adult means any person of legal age to purchase alcoholic beverages, as
defined by [state statutory provision].

(b) Alcoholic beverages means [definition used in state Alcoholic Beverage
Control (ABC) Act].

(c) Intoxicated person means an individual who is in a state of intoxication
as defined by this Act.

(d) Intoxication means an impairment of a person's mental or physical
faculties as a result of drug or alcoholic beverage use so as to diminish that
person's ability to think and act in a manner in which an ordinary prudent and
cautious person, in full possession of his or her faculties and using reasonable care,
would act under like circumstances.

(e) Licensee means any person who is required to be licensed to serve
alcoholic beverages [including any governmental entity permitted by law to serve
alcoholic beverages] pursuant to [state ABC Act].

) Minor means any person under the legal age to purchase alcoholic
beverages as defined by [state statutory provision].

() Person means any individual, governmental body, corporation or other
legal entity.

(h) Premises means [definition used in state ABC act]

(i) Service of Alcoholic Beverage; Service means any sale, gift or other
furnishing of alcoholic beverages.



SECTION 4: PLAINTIFF

(@) Any person who suffers damage, as provided in Section 8, may bring an
action pursuant to this Act subject to the limitation found in subsection (b) of this
Section.

(b) A [person/adult] who becomes intoxicated may not bring an action
pursuant to Section 6 of this Act (negligent service of alcoholic beverages) against
a defendant for serving alcoholic beverages to such person.

SECTION 5: DEFENDANTS

The following persons who commit an act giving rise to liability, as provided
in Section 6 and 7, may be made a defendant to a claim under the provisions of
this Act:

(@) an alcoholic beverage retail licensee, and any employee or agent of such
a licensee;

(b) any person who, at the time of such act, was required by law to have
had an alcoholic beverage retail license under .ne provisions of [State ABC Act],
and any employee or agent of such person.

SECTION 6: NEGLIGENT SERVICE OF ALCOHOLIC BEVERAGES

(a) A defendant, as defined in Section 5, who negligently serves alcoholic
beverages to a minor or to an intoxicated person is liable for resulting damages,
subject to the provisions of this Act.

(b) Service of alcoholic beverages to a minor or to an intoxicated person is
negligent if the defendant knows or if a reasonably pruden' person in like
cii :umstances adhering to responsible business practices as defi * in Section 10
would know that the person being served is a minor or is intoxicated.

(¢) Proof of service of alcoholic beverages to a minor without request for
identification shall form a rebuttable presumption of negligence.

(d) Service of alcoholic beverages by a defendant to an adult person who
subsequently serves a minor off the premises [or who is legally permitted to serve
a minor] does not constitute service to the minor unless a reasonably prudent
person in like circumstances would know that such subsequent service is reasonably
likely to occur [and is illegal].

(e) A defendant does not have a duty to investigate whether a person being
served alcoholic beverages intends to serve the alcoholic beverages to other persons
off the premises.

(f) A defendant is not chargeable with knowledge of a person's consumption
of alcoholic beverages or other drugs off the defendant's premises unless the



person's appearance and behavior, or other facts known to defendant, would put a
reasonably prudent person on notice of such consumption.

(9) A defendant is not under a duty to recognize signs of a person's
intoxication other than those normally associated with the consumption of alcoholic
beverages except for intoxication resulting in whole or in part from other drugs
consumed on defendant's premises with defendant's actual or constructive knowledge.

SECTION 7: RECKLESS SERVICE OF ALCOHOLIC BEVERAGES

(@ The service of alcoholic beverages is reckless when a defendant as
defined in Section 5, intentionally serves alcoholic beverages to a person when the
server knows, or a reasonable person in his position should have known, that :uch
service creates an unreasonable risk of physical harm to the drinker or to others
thatis substantially greater than that which is necessary to make his conduct
negligent.

(b) A defendant who recklessly provides alcoholic beverages to another is
liable for resulting damages.

(c) Specific serving practices that are admissible as evidence of reckless
conduct include, but are not limited to, the following:

(¢D)] Active encouragement of intoxicated persons to consume substantial
amounts of alcoholic beverages;

(2) Service of alcoholic beverages to a person, sixteen years old or under,
when the server has actual or constructive knowledge of the patron's age;

(3) Service of alcoholic beverages to a patron that is so continuous and
excessivethat it creates a substantial risk of death by alcohol poisoning;

(4) The active assistance bya defendant of a patron into a motor vehicle
when the patron is so intoxicated that such assistance is required and the defendant
knows or should know that the intoxicated person intends to operate the motor

vehicle.

SECTION 8: DAMAGES

() Damages may be awarded for all injuries recognized under [State]
common law (or codified common law provisions).

(b) Punitive damages may be awarded in all actions based on reckless
conduct, as defined in Section 7. Punitive damages may not be awarded for
actions based on negligent conduct, as defined in Section 6.

(c) Damages may be recovered under [wrongful death statute] and [survival
statute] as in other tort actions.



SECTION 90 COMMON LAW DEFENSES

Defenses applicable to tort actions based on negligence and recklessness in
[state] may be asserted in defending actions brought pursuant to this Act.

SECTION 10; RESPONSIBLE BUSINESS PRACTICES DEFENSE

(@) A defendant's service of alcoholic beverages is not negligent or
reckless if the defendant, at the time of the service, I1s adhering to responsible
business practices.  Responsible business practices are those business policies,
procedures and actions which an ordinarily prudent person would follow in like
circumstances.

(b)  The service of alcoholic beverages to a person with actual or
constructive knowledge that such person is intoxicated or a minor constitutes an
unreasonable business practice. Evidence of responsible business practices pursuant
to this section is relevant to determining whether a defendant who does not have
actual knowledge should have known of the person's intoxicated condition or age.

(c) Evidence of responsible business practices may include, but is not
limited to, comprehensive training of defendant and defendant's employees and
agents who are present at the time of service of alcoholic beverages and
responsible management policies, procedures and actions which are in effect at the
time of such service.

(d) For the purposes of service to intoxicated persons, evidence of
comprehensive training includes, but is not limited to, the development of
knowledge and skills regarding the responsible service of alcoholic beverages and
the handling of intoxicated Persons. Such training shall be appropriate to the level,
kind, and type of responsibility for each employee and agent to be trained.

()  For the purposes of service to intoxicated persons, evidence of
responsible management policies, procedures, and actions may include, but is not

limited to, those policies, procedures and actions which are implemented at time of
service and which:

(1) encourage persons not to become intoxicated if they consume alcoholic
beverages on the defendant's premises;

(2)  promote availability of nonalcoholic beverages and food,;

(3) promote safe transportation alternatives other than driving while
Intoxicated;

(4) Brohibit employees and agents of defendant from consuming alcoholic
everages while acting in their capacity as employee or agent;

(5) establish promotions and marketing efforts which publicize responsible
business practices to the defendant's customers and community;

(6) implement comprehensive training procedures; and

(7) maintain an adequate, trained number of employees and agents for the
type and size of defendant's business;



(8) are written in a policy and procedures handbook, or similar format,
and made available to employees;

(9)  establish a standardized method for hiring qualified employees;

(10) reprimand employees who violate employer policies and procedures.

~(f)  For the purposes of service to minors, evidence of responsible business
practices may include, but is not limited to those listed in subsection (e) and the
following:

(1)  management policies which are implemented at the time of service
and which insure the examination of proof of identification [Ias
established by state law] for all persons seeking service of alcoholic
beverages who may reasonably be suspected to be minors;

(2)  comprehensive training of employees who are responsible for such
examination regarding the detection of false or altered identification.

(9) Proof of responsible business practices shall be based on the totality
of the circumstances, including but not limited to: the availability of training
programs and alternative public transportation; the defendant's type and size of
business; and the defendant's previous contacts with the intoxicated person or minor
who is served. Proof of the existence or omission of one or more elements of
responsible business practices does not constitute the proof or disproof of the
responsible business practices defense.

SECTION 11: STATUTE OF LIMITATIONS
Any action under this Act against a defendant alleging negligentconouct
shall be brought within year(s) of the conduct complained of. Any action

under this Actagainst a defendant alleging reckless conduct shall be brought within
year(s) ofthe conduct complained of.

SECTION 12: PRIVILEGES
(@)  No defendant, as provided in Section 5, may be heldcivilly liable for
damages resulting from a good faith refusal to serve alcoholic beverages to any
person who:
(1)  fails to show proper identification of age; or
(2)  reasonably appears to be a minor; or

(3) is refused service of alcoholic beveragesby defendant ina good faith
effort to prevent excessive consumption of alcohol by a person.



(b) No defendant, asprovided in Section 5, may be held civilly liable for
holding aperson's identification documents presented to defendant as proof of the
person's age for the purposes ofreceiving alcoholic beverages provided:

(1) such holding is fora reasonable length of time in a goodfaith  effort
to determine whether the person is of legal age or to summon law
enforcement officers; and

(2) the person whose identification is being held is informed of the reason
for defendant's action.

(c) No defendant, asprovided in Section 5, may be held civilly liable for
using reasonable force to detain for a reasonable period of time necessary to
summon law enforcement officers a person who, in the defendant's presence, is
committing or has committed a breach of the peace or felony or is attempting to
operate a motor vehicle while intoxicated.

(d) This section does not limit a defendant's right; toassert any other
defense to acivil liability claim otherwise provided by law.

SECTION 13: SETTLEMENT; RELEASE; CONTRIBUTION; INDEMNITY

(@) A plaintiffs settlement and proper release of either the intoxicated
tortfeasor or a defendant, as defined in Section 5, will not bar potential claims
against any other defendant(s).

(b)  Trie amount paid to a plaintiff in consideration for the settlement and
proper release of any defendant will be offset against all other subsequent
judgments received by plaintiff.

(c) The liability of the intoxicated tortfeasor and any defendant, as
defined In Section 5, who served alcoholic beverages, shall be joint and several.

(d) Incases of negligent conduct, the liability of the intoxicated
tortfeasor and any defendant, as defined in Section 5, whoserved alcoholic
beverages shall have a right of contribution and not a right of indemnification.

(e) Incases of reckless conduct, nonreckless defendantshave a right of
either indemnification or contribution from any reckless defendants.

SECTION 14: EXCLUSIVE REMEDY

This Act is the exclusive remedy against defendants, as defined in Section 5,
for claims by those suffering damages based on the defendants' service of alcoholic
beverages.



SECTION 15: EVALUATION

The Alcoholic Beverage Control Agency shall conduct an evaluation of the
impact of this Act, to be completed within two years of its enactment. Evaluation
topics to be addressed include but are not limited to initiation of, extent of, or
changes in:

(1) the number and type of server and manager training programs in the
state;

(2) the curricula of such programs;

(3) the management policies, procedures and actions of licensees regarding

the service of alcoholic beverages;

(4) the number of actions filed, settled, and litigated pursuant to the Act
and the number and amounts of recoveries;

(5) the number of successful defenses based on Section 10 of this Act;

(6) the legal interpretations of the provisions of this Act, particularly as
compared to other state court interpretations;

(7 the incidence of drivhg while intoxicated offenses, injuries and deaths;
8) the incidence of other alcohol-related problems;
9) the incidence of sales to minors and intoxicated persons.

SECTION 16: OPTIONAL NOTICE PROVISION
NOTICE TO DEFENDANT

livery plaintiff seeking damages under this Act shall give written notice to
all defendants within 120 days of the date of entering am attorney-client
relationship for the purpose of pursuing a claim under this Act. In the case of
claims for contributions and indemnity, notice shall be given within 120 days of
receiving written notice under this Act. The notice shall specify the time, place
and circumstances of the defendant's conduct complained of, and the time, place
and circumstances of any resulting damages. No error or omission in the notice
shall void the effect of the notice, if otherwise valid, unless the error or omission
is of substantially material nature. Failure to give written notice within the time
specified shall be grounds for dismissal of a claim, and may only be waived by the
court upon a showing of exceptional circumstances. Actual notice of sufficient
facts to reasonably put a defendant on notice of a possible claim shall be construed
to comply with the notice requirement herein.
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TABLE 1

Consumer Price Indexes for Alcoholic Beverages
and Other Selected Items

1970-1982
(1967 = 100)

1970 1975 1980
All items 116.3 161.2 246.8
Alcoholic beverages 112.3 142.1 186.3
Nonalcoholic beverages 117.4 178.9 395.8
Food and beverages 114.7 172.1 248.0
Housing 118.2 164.5 263.3
Fuel and other utilites 107.6 167.8 278.6
Transportation 112.7 150.6 249.7
Medical care 120.6 184.7 265.9

SOURCE:

U.S. Bureau of Labor Statistics, Monthly Labor Review.

15

1982

287,1
208.0
425.6
278.1
313.8
345.4
285.6
323.8
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