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F E D E R A L

The U n i t e d  S t a t e s  s h a l l  be  l i a b l e ,  r e s p e c t i n g  t h e  
p r o v i s i o n s  o f  t h i s  t i t l e  ( F e d e r a l  T o r t  C l a im s  A c t , j  18 U . S . C .  
| §2671 e t  s e q . ) r e l a t i n g  t o  t o r t  c l a im s ,  i n  t h e  same manner and 
t o  t h e  same e x t e n t  as a p r i v a t e  i n d i v i d u a l  u n d e r  l i k e  
c i r c u m s t a n c e s ,  b u t  s h a l l  n o t  be  l i a b l e  f o r  i n t e r e s t  p r i o r  t o  
j u d gm e n t  o r  f o r  p u n i t i v e  damages .

, I f ,  h ow e v e r ,  i n  any  c a s e  w h e r e i n  d e a t h  was c a u s e d ,  t h e  law  
„of t h e  p l a c e  where  t h e  a c t  o r  o m i s s i o n  c o m p l a i n e d  o f  p r o v i d e s ,  
V r  _has  Deen c o n s t r u e d  t o  p r o v i d e ,  f o r  damages o n l y  p u n i t i v e  i n  
n a t u r e ,  t h e  U n i t e d  S t a t e s  s h a l l  b e  l i a b l e  •f o r  a c t u a l  o r  
c om pen sa to ry  damages , measu red by  t h e  p e c u n i a r y  i n t e r e s t s  
r e s u l t i n g  f rom  s u c h  d e a t h  t o  t h e  p e r s o n s  r e s p e c t i v e l y ,  f o r  
whose b e n e f i t  t h e  a c t i o n  was b r o u g h t ,  i n  l i e u  t h e r e o f .

Case Comment

S m i t h  v .  P e n a , 621 F .2d 873 (7th C i r .  1980). P l a i n t i f f s  
b r o u g h t  s u i t  a g a i n s t  t h e  U .S .  Army, a l l e g i n g  t h a t  t h e y  wer.e 
s e r i o u s l y  i n j u r e d  i n  a u t o m o b i l e  a c c i d e n t  caused  by t h e  d runken  
d r i v i n g  o f  c o- d e f e n d a n t  Army s e r g e a n t  who had  b e e n  s e r v ed  
l i q u o r  a t  Army i n s t a l l a t i o n .  T h e i r  t h e o r i e s  o f  a c t i o n  were (1) 
l i a b i l i t y  u n d e r  F e d e r a l  T o r t  C l a im s  Ac t  (FTCA) due t o  t h e  g ross  
n e g l i g e n c e  o f  Army em p lo yee s  i n  a l l o w i n g  t h e  s e r g e a n t  to  
consume an e x c e s s  amount o f  a l c o h o l  and d r i v e  i n  an  i n t o x i c a t e d  
c o n d i t i o n  when t h e y  s h o u l d  have  known o f  h i s  e x c e s s i v e  d r i n k i n g  
h a b i t s ,  and (2) l i a b i l i t y  u n d e r  th e  I l l i n o i s  Dram Shop Ac t  i n  
s e r v i n g  l i q u o r  t o  d e f e n d a n t  and c a u s i n g  h i s  i n t o x i c a t i o n  w h i c h  
r e s u l t e d  i n  a c c i d e n t .  T r i a l  c o u r t  d i s m i s s e d  a c t i o n  on t h e  
g ro und  t h a t  s t a t e  Dram Shop A c t  p r o v i d e d  p l a i n t i f f s '  e x c l u s i v e  
remedy a g a i n s t  a l c o h o l  p r o v i d e r ,  and t h e  A c t ' s  a b s o l u t e  
l i a b i l i t y  s t a n d a r d  c o u l d  n o t  be used a g a i n s t  t h e  governmen t  
b e c a u s e  t h e  w a i v e r  o f  s o v e r e i g n  im m un i t y  u n d e r  t h e  FTCA d i d  n o t  
e x t e n d  t o  s t r i c t  l i a b i l i t y  t o r t s .

S e v e n t h  C i r c u i t  r e v e r s e d  and remanded f o r  t r i a l ,  h o l d i n g  
t h a t  p l a i n t i f f s  c o u l d  i n v o k e  FTCA t o  r e d r e s s  i n j u r i e s  
p r o x im a t e l y  caused  by a go v e rnm en t  t a v e r n  o p e r a t o r  by a l l e g i n g  
n e g l i g e n c e  e v e n  t h o u g h ,  were t h e y  t o  sue p r i v a t e  t a v e r n  
o p e r a t o r  i n  s t a t e  c o u r t s ,  t h e i r  c l a im  w ou ld  be  g o v e r n e d  by t h e  
a b s o l u t e  l i a b i l i t y  Dram Shop A c t .  The c o u r t  r e a s o n ed  t h a t  
a b s o l u t e  l i a b i l i t y  e x i s t s  u n d e r  t h e  s t a t e  l a w  b e ca u s e  t h e  
l e g i s l a t u r e  w i s h e d ,  b o t h  f o r  p e n a l  and r e m e d i a l  p u r p o s e s ,  t o  
impose l i a b i l i t y  on more t a v e r n  o p e r a t o r s  t h a n  i f  a n e g l i g e n c e

28  U . S . C .  § 2 6 7 4 .  L i a b i l i t y  o f  U n i t e d  S t a t e s .
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s t a n d a r d  was u s e d .  I t  w o u ld  be i n c o n g r u o u s ,  c o n t i n u e d  t h e  
c o u r t ,  i f  i n  c i r c um s t a n c e s  where t h e  s t a t e  has  b r o ad e n e d  
l i a b i l i t y  beyond  th e  t r a d i t i o n a l  n e g l i g e n c e  t h e o r y ,  t h a t  a  
g o v e rnm en t  emp loyee  were a u t o m a t i c a l l y  e x cu s ed  from l i a b i l i t y  
e v e n  i f  n e g l i g e n c e  c o u l d  be  p r o v e d .  The c o u r t  c o n c l u d e d  t h a t  
i f  p l a i n t i f f s  c o u l d  p r o v e  u n d e r  I l l i n o i s  l a w  t h a t  t h e  Army 
emp lo yee s  were n e g l i g e n t  i n  s e r v i n g  d r i n k s  t o  t h e  s e r g e a n t  
b e c a u s e  o f  h i s  i n t o x i c a t i o n  o r  any o t h e r  r e a s o n  w h i c h  w ou ld  
n e g a t e  h i s  s e l f - c o n t r o l  and th u s  e s t a b l i s h  t h e  c a u s a t i o n  
r e q u i r e d  i n  a n e g l i g e n c e  a c t i o n ,  t h e i r  FTCA a c t i o n  c a n  be  
m a i n t a i n e d .

I (NOTE: On remand ,  t h e  c a s e  was s e t t l e d  o u t  o f  c o u r t  w i t h o u t
t r i a l . )



MEAN NUMBER OF ALCOHOL-REIATED 
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D E F E R R E D  P R O S E C U T I O N  S T U D Y
TRACKED UNTIL 3/31/84

4 . 7  6 . 6  4 . 9  7 . 8 *

•Mean number of-subsequent alcohol-related conv ict ions per 100 drivers, per 1 year period
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M E M O R A N D U M

T O :  R e p r e s e n t a t i v e  K a t i e  H u r l e y

A T T N :  P a t t i  M a c k l i n

F R O M :  M a r k  T o r g e r s o n  M  \

L e g i s l a t i v e  A n a l y s t

R E :  D r a m  S h o p  L i a b i l i t y  a n d  A l t e r n a t i v e s  f o r  R e d u c i n g  A l c o h o l - R e l a t e d

A c c i d e n t s

R e s e a r c h  R e q u e s t  8 5 - 3 3 6  

Y o u  a s k e d  u s  t o  p r o v i d e  i n f o r m a t i o n  o n  t h e  f o l l o w i n g  t o p i c s : ^

• h i s t o r y  o f  d r a m  s h o p  l a w s ,  i n c l u d i n g  d r a m  s h o p  l a w s  i n  o t h e r  

s t a t e s  a n d  f o r e i g n  c o u n t r i e s ,

• c i t i z e n  a c t i o n  g r o u p s  s u c h  a s  M o t h e r s  A g a i n s t  D r u n k  D r i v e r s  

( M A D D ) ;  a n d

• a l t e r n a t i v e s  f o r  r e d u c i n g  t h e  n u m b e r  o f  a l c o h o l - r e l a t e d  a c c i d e n t s  

i n  A l a s k a .

F o r  t h i s  r e q u e s t ,  w e  c o n t a c t e d  o f f i c i a l s  o f  o t h e r  s t a t e s  a n d  t h e  f e d e r a l  

g o v e r n m e n t ,  r e p r e s e n t a t i v e s  o f  t h e  i n s u r a n c e  i n d u s t r y ,  p r e s i d e n t s  o f  

s t a t e  a n d  n a t i o n a l  b e v e r a g e  a s s o c i a t i o n s ,  c i t i z e n ' s  a d v o c a t e  g r o u p s ,  

a n d  p r i v a t e  r e s e a r c h  a s s o c i a t i o n s .  I n  a d d i t i o n ,  w e  c o n t a c t e d  r e p r e ­

s e n t a t i v e s  o f  G r e a t  B r i t a i n ,  W e s t  G e r m a n y ,  a n d  t h e  P r o v i n c e  o f  A l b e r t a .  

T h e y  p r o v i d e d  t h e  f o l l o w i n g  i n f o r m a t i o n .

H i s t o r y  o f  D r a m  S h o p  L a w s

D r a m  s h o p  ( o r  l i q u o r  l i a b i l i t y )  l a w s  w e r e  f i r s t  e n a c t e d  i n  A m e r i c a  i n  

t h e  m i d - 1 8 0 0 s ,  a n  e r a  i n  w h i c h  t h e r e  w a s  s i g n i f i c a n t  p u b l i c  p r e s s u r e  t o  

c l o s e  s a l o o n s  a n d  " d r a m  s h o p s . " *  E a r l y  l a w s  t y p i c a l l y  p r o v i d e d  t h a t  

t a v e r n  o w n e r s  w e r e  f i n a n c i a l l y  r e s p o n s i b l e  f o r  t h e  s u p p o r t  o f  f a m i l i e s  

o f  p a t r o n s  w h o  b e c a m e  " h a b i t u a l  d r u n k a r d s . "

^■Wisc o n s i n  p a s s e d  t h e  f i r s t  l i q u o r  l i a b i l i t y  r e l a t e d  l e g i s l a t i o n  i n  

1 8 4 9 ,  H o w e v e r ,  t h i s  d r a m  s h o p  a c t  w a s  r e p e a l e d  i n  1 9 8 2 .
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H o w e v e r ,  d r a m  s h o p  l a w s u i t s  w e r e  r a r e  u n t i l  t h e  n u m b e r  o f  a l c o h o l - r e l a t ­

e d  d r i v i n g  a c c i d e n t s  i n c r e a s e d  a f t e r  t h e  r e p e a l  o f  P r o h i b i t i o n .  D u r i n g  

t h i s  t i m e ,  s o m e  s t a t e  s t a t u t e s  p r o h i b i t e d  t h e  s a l e  o f  a l c o h o l i c  b e v e r ­

a g e s  t o  " o b v i o u s l y  i n t o x i c a t e d "  p e r s o n s  a n d  m i n o r s ,  a s  w e l l  a s  t h e  

" h a b i t u a l  d r u n k a r d s . "  F u r t h e r m o r e ,  c o m m e r c i a l  l i q u o r  s e l l e r s  c o u l d  b e  

h e l d  l i a b l e  n o t  o n l y  f o r  f a m i l y  s u p p o r t  b u t  a l s o  f o r  i n j u r i e s  c a u s e d  b y  

i n t o x i c a t e d  p e r s o n s .  A l t h o u g h  d r a m  s h o p  l a w s  c r e a t e  p o t e n t i a l  l i a b i T i t y  

f o r  a n y  t y p e  o f  i n j u r y  " c a u s e d "  b y  a d r u n k  p e r s o n  t o  a  t h i r d  p a r t y ,  

l a w s u i t s  f r o m  d r i v i n g  a c c i d e n t s  a r e  t h e  m o s t  c o m m o n  t y p e  o f  l i t i g a t i o n .

T o d a y  t h e r e  a r e  t w o  l e g a l  m e a n s  o f  e s t a b l i s h i n g  d r a m  s h o p  l i a b i l i t y  i n  

t h e  s t a t e s :  s t a t u t o r y  a n d  c o m m o n  l a w . 2  S o m e  s t a t e s  p r o v i d e  f o r  o n e  o r  

b o t h  o f  t h e s e  t y p e s  o f  l i a b i l i t y ,  w h i l e  o t h e r  s t a t e s  s t i l l  d o  n o t  r e c o g ­

n i z e  a  d r a m  s h o p  c a u s e  o f  a c t i o n .  T h e  f o l l o w i n g  s e c t i o n  p r o v i d e s  a 

b r i e f  o v e r v i e w  o f  r e c e n t  t r e n d s  i n  d r a m  s h o p  l i a b i l i t y  l a w s  i n  o t h e r  

s t a t e s .

O v e r v i e w  o f  D r a m  S h o p  L a w s

A l a s k a ' s  l a w s  p r o v i d e  f o r  d r a m  s h o p  l i a b i l i t y  i n  A S  0 4 . 2 1 . 0 2 0 .  1 T h i s  

s t a t u t e  p r o h i b i t s  t h e  s a l e  b y  a  l i c e n s e e  o f  a l c o h o l i c  b e v e r a g e  t o  a 

p e r s o n  u n d e r  2 1  y e a r s  o l d  o r  t o  a  " d r u n k e n  p e r s o n . "  T h e  l i c e n s e e  i s  

l i a b l e  o n l y  i f  h e  o r  s h e  p r o v i d e s  t h e s e  b e v e r a g e s  w i t h  " c r i m i n a l  n e g l i ­

g e n c e , "  w h i c h  i s  d e f i n e d  i n  A S  0 4 . 2 1 . 0 8 0 ( 1 ) .  T h i s  d e f i n i t i o n ,  w h e n  c o n ­

s t r u e d  w i t h  t h e  d r a m  s h o p  l a w ,  b a s i c a l l y  s t a t e s  t h a t  t h e  l i c e n s e e  m u s t  

s e r v e  t h e  a l c o h o l i c  b e v e r a g e s  w i t h  " g r o s s  n e g l i g e n c e " — i n s t e a d  o f  " o r d i ­

n a r y  n e g l i g e n c e "  w h i c h  i s  a p p l i e d  b y  m o s t  o t h e r  j u r i s d i c t i o n s .

A s  a p p l i e d  b y  t h e  c o u r t s ,  " g r o s s  n e g l i g e n c e "  i s  m o r e  d i f f i c u l t  t o  p r o v e  

t h a n  " o r d i n a r y  n e g l i g e n c e . "  I n  K a v o r k i a n  v. T o m m y ' s  E l b o w  R o o m ,  I n c . ,  

t h e  d e f e n d a n t  d r a n k  f o r  a p p r o x i m a t e l y  f o u r  " H o u r s  w h i l e  w a t c h i n g  " M o n d a y  

N i g h t  F o o t b a l l "  a n d  p l a y i n g  f o o s b a l l  w i t h  f r i e n d s  i n  a  F a i r b a n k s  b a r . 3  

W h i l e  t r a v e l i n g  b e t w e e n  b a r s ,  a  p a s s e n g e r  l a t e r  t e s t i f i e d  t h a t  t h e  d e ­

f e n d a n t  d r o v e  " f a s t  a n d  r e c k l e s s l y , "  r u n n i n g  s t o p  a n d  y i e l d  s i g n s .

>*

2 " C o m m o n  L a w "  r e f e r s  t o  a  c o u r t  d e c i s i o n  w h i c h  b a s e s  t h e  d e f e n d a n t ' s  

l i a b i l i t y  o n  g e n e r a l  n e g l i g e n c e  p r i n c i p l e s  r a t h e r  t h a n  a s p e c i f i c  d r a m  

s h o p  s t a t u t e .  C o m m o n  l a w  l i a b i l i t y  w a s  c r e a t e d  i n  s o m e  s t a t e s  w h i c h  

d i d  n o t ,  a t  t h e  t i m e  a  l a w s u i t  w a s  f i l e d ,  h a v e  a  d r a m  s h o p  s t a t u t e .  

C o u r t s  c a n  c r e a t e  t h i s  c o m m o n  l a w  l i a b i l i t y  i f  t h e  p l a i n t i f f  e s t a b ­

l i s h e s  a  r e c o g n i z e d  l e g a l  c a u s e  o f  a c t i o n  ( s u c h  a s  n e g l i g e n c e ) ,  a n d  

p r o v i d e d  t h e  c o u r t  i s  w i l l i n g  t o  r e c o g n i z e  t h e  l e g a l  t h e o r y  i n  a b s e n c e  

o f  s t a t u t e .  T h e  f i r s t  c o m m o n  l a w  d r a m  s h o p  c a s e  a p p a r e n t l y  w a s  P r a t t  

v. D a l y ,  1 0 4  P. 2 d  1 4 7  ( A r i z o n a ,  1 9 4 0 ) .  --------

3694 P. 2d 160 (Alaska, 1985).
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W h e n  t h e  d e f e n d a n t  a n d  h i s  f r i e n d  l e f t  t h e  b a r  a t  8 : 3 0  p . m . ,  t w o  F a i r ­

b a n k s  p o l i c e m e n  n o t i c e d  t h e i r  i n e b r i a t e d  s t a t e  a n d  t o l d  t h e m  n o t  t o  

d r i v e .  A s  s o o n  a s  t h e  p o l i c e  w e r e  o u t  o f  s i g h t ,  t h e y  d r o v e  a w a y .  H e  

s u b s e q u e n t l y  d r o v e  t h r o u g h  a  r e d  l i g h t  a n d  c o l l i d e d  w i t h  a n o t h e r  v e h i ­

c l e ,  k i l l i n g  t w o  p e o p l e  a n d  s e r i o u s l y  i n j u r i n g  a  t h i r d .

I n  t h e  e n s u i n g  l a w s u i t ,  t h e  j u r y  r e t u r n e d  a v e r d i c t  o f  " n o t  g u i l t y " ~ ' f o r  

t h e  t a v e r n  t h a t  l a s t  s e r v e d  t h e  d e f e n d a n t .  T h e  A l a s k a  S u p r e m e  C o u r t  

a f f i r m e d ,  h o l d i n g  t h a t  r e a s o n a b l e  j u r o r s  c o u l d  d i s a g r e e  o n  w h e t h e r  t h e  

t a v e r n  a c t e d  w i t h  c r i m i n a l  n e g l i g e n c e .  T h e  c o u r t  n o t e d  t h a t  t h e  l e g i s ­

l a t i v e  h i s t o r y  o f  A S  0 4 . 1 6 . 0 3 0  i m p o s e s  a n  " a f f i r m a t i v e  d u t y "  o n  l i q u o r  

e s t a b l i s h m e n t s  t o  d e t e r m i n e  w h e t h e r  a  p e r s o n  i s  " d r u n k . "  I n  t h i s  c a s e ,  

t h e  b a r t e n d e r  s o l d  t h e  d r i n k s  t o  t h e  d e f e n d a n t ' s  f r i e n d  a n d  d i d  n o t  o b ­

s e r v e  t h e  d e f e n d a n t  u n t i l  h e  w a s  l e a v i n g  t h e  t a v e r n .

C u r r e n t l y ,  3 8  s t a t e s  a n d  t h e  D i s t r i c t  o f  C o l u m b i a  h a v e  s o m e  f o r m  o f

d r a m  s h o p  l i a b i l i t y .  T w e n t y - t h r e e  o f  t h e s e  s t a t e s  p r o v i d e  f o r  s t a t u ­

t o r y  l i a b i l i t y  w h i l e  1 5  s t a t e s  h a v e  c o m m o n  l a w  l i a b i l i t y .  D r a m  s h o p  

l i a b i l i t y  i s  g e n e r a l l y  . . r e m i s e d  o n  t h e  l e g a l  t h e o r y  o f  n e g l i g e n c e ;  

t h a t  i s ,  a l i q u o r  s e r v e r  b r e a c h e s  a  d u t y  o f  c a r e  b y  s e l l i n g  a l c o h o l i c  

d r i n k s  t o  a d r u n k  p e r s o n .  T h e  s a l e  o f  t h e  d r i n k s  i s  t h e n  c o n s i d e r e d  

t h e  p r o x i m a t e  c a u s e  o f  a n y  h a r m  t h e  d r u n k  p e r s o n  i n f l i c t s  o n  t h i r d

p a r t i e s .  W h e n  t h i s  o c c u r s ,  t h e  o w n e r  o f  t h e  g u i l t y  l i q u o r  e s t a b l i s h m e n t  

i s  l i a b l e  f o r  t h e  i n j u r e d  p e r s o n ' s  r e s u l t i n g  d a m a g e s . 4

T h e  s t a t e s '  d r a m  s h o p  l a w s  d i f f e r  i n  m a n y  w a y s .  T h e  f a c t o r s  w h i c h  v a r y  

i n  t h e s e  l a w s  i n c l u d e  t h e  f o l l o w i n g :  p e r s o n s  w h o  c a n  s u e  o r  b e  s u e d  

u n d e r  t h e  l a w s ;  t h e  l e g a l  s t a n d a r d s  r e q i / i r e d  t o  e s t a b l i s h  l e g a l  l i a b i l ­

i t y ;  a n d  m o n e t a r y  l i m i t s  o n  t h e  d a m a g e s  t h a t  c a n  b e  a w a r d e d  i n  a  d r a m  

s h o p  i n j u r y  s u i t .  A t t a c h m e n t  A  i l l u s t r a t e s  t h e s e  d i f f e r e n c e s . 6

S o m e  o f  t h e  d r a m  s h o p  l a w s  h a v e  c h a n g e d  c o n s i d e r a b l y  i n  r e c e n t  y e a r s  

d u e  t o  i n c r e a s e s  i n  t h e  n u m b e r  o f  a l c o h o l - r e l a t e d  t r a f f i c  i n j u r i e s ,  t h e  

r e s u l t i n g  l i t i g a t i o n  a n d  ( f r e q u e n t l y )  l a r g e  d a m a g e  a w a r d s  t o  i n j u r e d

t h i r d  p a r t i e s ,  a n d  p u b l i c  a w a r e n e s s  o f  t h e  a b o v e  f a c t o r s . 6 I n  a d d i t i o n ,  

o f f i c i a l s  i n v o l v e d  w i t h  d r a m  s h o p  l e g i s l a t i o n  i n  o t h e r  s t a t e s  i n d i c a t e d  

t h a t  i n t e n s i v e  l o b b y i n g  b y  a d v o c a t e s  a n d  o p p o n e n t s  o f  d r a m  s h o p  l a w s  

h a s  i n f l u e n c e d  t h e s e  l e g i s l a t i v e  c h a n g e s .  T h e  t r e n d  o f  t h e s e  c h a n g e s  

h a s  b e e n  t o w a r d  c r e a t i n g  a n d  e x p a n d i n g  t h e  s c o p e  o f  d r a m  s h o p  l i a b i l i t y .

C o n v e r s e l y ,  t h e  s t a t e s  t h a t  d o  n o t  h a v e  d r a m  s h o p  l a w s  a s s e r t  t h a t  

t h e  s e r v e r  i s  n o t  t h e  p r o x i m a t e  c a u s e  o f  t h e  t h i r d  p a r t y ' s  i n j u r i e s .

5 R e c e n t  l e g i s l a t i v e  e n a c t m e n t s  h a v e  b e e n  p e n c i l e d  in .

6 T h e  N a t i o n a l  H i g h w a y  T r a f f i c  S a f e t y  A d m i n i s t r a t i o n  ( N H T S A )  a n d  t h e  

N a t i o n a l  S a f e t y  C o u n c i l  e s t i m a t e  t h a t  2 5 0 , 0 0 0  p e o p l e  d i e d  i n  a l c o h o l -  

r e l a t e d  t r a f f i c  a c c i d e n t s  i n  t h e  p a s t  t e n  y e a r s .
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H o w e v e r ,  a  f e w  l e g i s l a t u r e s ,  s u c h  a s  C a l i f o r n i a ,  h a v e  m o v e d  a g a i n s t  

t h i s  t r e n d  a n d  h a v e  r e s t r i c t e d  o r  e l i m i n a t e d  t h e i r  d r a m  s h o p  l a w s .

I n  C a l i f o r n i a ,  t h e  s t a t e ' s  c o u r t s  h a d  e x p a n d e d  t h e  s c o p e  o f  p o t e n t i a l l y  

l i a b l e  p a r t i e s  t o  i n c l u d e  s o c i a l  h o s t s — t h o s e  w h o  s e r v e  a l c o h o l i c  

b e v e r a g e s  a t  s o c i a l  f u n c t i o n s  i n  t h e  h o m e  o r  a t  a  b u s i n e s s .  S o o n  a f t e r  

t h i s  h o s t  l i a b i l i t y  w a s  e s t a b l i s h e d ,  t h e  s t a t e ' s  l e g i s l a t u r e  e n a c t e d  a 

l a w  ( i n  1 9 7 9 )  w h i c h  a b r o g a t e d  a l l  p r i o r  c o u r t  d e c i s i o n s  e x c e p t  t h o s e  

c a s e s  w h i c h  p r o v i d e  f o r  t h e  l i a b i l i t y  o f  a  l i q u o r  l i c e n s e e  w h o  s e r v e s  

a l c o h o l i c  b e v e r a g e s  t o  a n  " o b v i o u s l y  i n t o x i c a t e d "  m i n o r . 7

T h e  1 9 8 5  l e g i s l a t u r e s  i n  A r i z o n a  a n d  S o u t h  D a k o t a  p a s s e d  l a w s  w h i c h

a f f e c t e d  d r a m  s h o p  l i a b i l i t y .  I n  A r i z o n a ,  t h e  s t a t e ' s  s u p r e m e  c o u r t  

f i r s t  r e c o g n i z e d  a  d r a m  s h o p  c a u s e  o f  a c t i o n  i n  a  1 9 8 3  d e c i s i o n ,  O n t i ­

v e r o s  v. B o r a k  e t .  a l . 8  A c c o r d i n g  t o  C a m e r o n  H o l m e s ,  a n  a s s i s t a n t  

a t t o r n e y  g e n e r a l  i n  T r i z o n a ,  t h e  i n s u r a n c e  a n d  b e v e r a g e  i n d u s t r i e s

b e g a n  i n t e n s i v e  l o b b y i n g  s o o n  a f t e r  O n t i v e r o s  w a s  d e c i d e d .  I n  a c o m ­

p r o m i s e  m o v e ,  t h e  1 9 8 5  l e g i s l a t u r e  p a s s e d  a  l a w  w h i c h  p r o h i b i t s  h o s t  

l i a b i l i t y  i n  d r a m  s h o p  c a s e s ;  h o w e v e r ,  t h e  O n t i v e r o s  d e c i s i o n ,  w h i c h  

e s t a b l i s h e d  c o m m o n  l a w  l i a b i l i t y  o f  c o m m e r c i a l  l i q u o r  s e r v e r s ,  w a s  n o t  

a b r o g a t e d .

T h e  S o u t h  D a k o t a  S u p r e m e  C o u r t ,  i n  t h e  1 9 8 2  W a l z  d e c i s i o n ,  o v e r t u r n e d  

p r i o r  c a s e  l a w  a n d  c r e a t e d  a d r a m  s h o p  c a u s e  o f  a c t i o n  i n  t h e  s t a t e . 9 

T h e  c o u r t  b a s e d  i t s  d e c i s i o n  o n  l e g i s l a t i v e  i n a c t i o n  a n d  o n  t h e  " t r a g i c "  

c o n t r i b u t i o n  o f  a l c o h o l  t o  t h e  s t a t e ' s  t r a f f i c  f a t a l i t i e s .

H o w e v e r ,  t h e  1 9 8 5  l e g i s l a t u r e  a b r o g a t e d  t h e  W a l z  d e c i s i o n  a n d  e l i m i ­

n a t e d  a l l  d r a m  s h o p  l i a b i l i t y .  T h e  e n a b l i n g  l a w  w h i c h  p r e c l u d e s  l i a b i l ­

i t y  s t a t e s  " t h a t  t h e  c o n s u m p t i o n  o f  a l c o h o l i c  b e v e r a g e s ,  r a t h e r  t h a n  

t h e  s e r v i n g  o f  a l c o h o l i c  b e v e r a g e s ,  i s  t h e  p r o x i m a t e  c a u s e  o f  a n y  

i n j u r y  i n f l i c t e d  u p o n  a n o t h e r  b y  a n  i n t o x i c a t e d  p e r s o n . " 1 0

7 D e s p i t e  t h i s  s t a t u t o r y  r e s t r i c t i o n ,  t h e  c o s t s  t o  t h e  i n s u r a n c e  i n d u s t r y  

h a v e  b e e n  c o n s i d e r a b l e  f o r  s o m e  c a s e s  i n v o l v i n g  m i n o r s .  F o r  e x a m p l e ,  

t h e  l a r g e s t  d r a m  s h o p  s e t t l e m e n t  t o  d a t e — $ 1 0 . 5  m i l l i o n — o c c u r r e d  i n  

1 9 8 3  i n  a  C a l i f o r n i a  l a w s u i t  i n v o l v i n g  a n  i n j u r e d  m i n o r .

8 0 n t i v e r o s  v. B o r a k  e t .  a l . ,  6 6 7  P. 2 d  2 0 0  ( 1 9 8 3 ) .

9 W a l z  v. C i t y  o f  H u d s o n , 3 2 1 N . W .  2 d  1 2 0  ( 1 9 8 2 ) .

1 0 S e n a t e  B i l l  2 4 0 ,  1 9 8 5  L e g i s l a t i v e  A s s e m b l y .  A  c o p y  o f  t h e  b i l l ,  a n d  

a  l e t t e r  w r i t t e n  b y  S o u t h  D a k o t a ' s  G o v e r n o r  r e g a r d i n g  t h e  l a w ,  a r e  

a t t a c h e d  a s  A t t a c h m e n t  B.
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A s  n o t e d ,  t h e  t r e n d  i n  t h e  s t a t e s  h a s  b e e n  t o w a r d  e s t a b l i s h i n g  a n d  e x ­

p a n d i n g  d r a m  s h o p  l i a b i l i t y . 1 1  A l t h o u g h  s e v e n  s t a t e s  h a v e  p a s s e d  d r a m  

s h o p  s t a t u t e s  i n  t h e  p a s t  f i v e  y e a r s ,  t h e  s t a t e s '  c o u r t s  h a v e  b e e n  t h e  

p r i m a r y  s o u r c e  o f  e x p a n d i n g  t h e  s c o p e  o f  l i a b i l i t y . 1 2  T h i s  c o m m o n  l a w  

e x p a n s i o n  h a s  u s u a l l y  o c c u r r e d  i n  c a s e s  i n v o l v i n g  s o c i a l  h o s t s  o r  e m ­

p l o y e r ' s  l i a b i l i t y . 1 8  T h e  m o s t  e x p a n s i v e  a p p l i c a t i o n  o f  d r a m  s h o p  l i a ­

b i l i t y  t o  d a t e  o c c u r r e d  i n  N e w  J e r s e y .  I n  K e l l y  v. G w i n n e l l , t h e  "flew 

J e r s e v  S u p r e m e  C o u r t  u p h e l d  a  t r i a l  c o u r t ' s  j u r y  a w a r d  o f  $ 9 . 5  m i l ­

l i o n . 8 ^  T h e  c o u r t  h e l d  t h a t  t h e  s o c i a l  h o s t  w a s  l i a b l e  f o r  d i r e c t l y  

s e r v i n g  l i q u o r  ( t w o  t o  t h r e e  s c o t c h  o n  t h e  r o c k s  i n  a o n e  t o  t w o - h o u r  

p e r i o d )  t o  a g u e s t ,  k n o w i n g  t h a t  t h e  g u e s t  w a s  i n t o x i c a t e d  a n d  w o u l d  

t h e r e a f t e r  b e  d r i v i n g  a  v e h i c l e .

T h e  r e c e n t  e x p a n s i o n  o f  d r a m  s h o p  l i a b i l i t y  i s  n o t  l i m i t e d  t o  l a w s u i t s  

a g a i n s t  p r i v a t e  l i q u o r  s e r v e r s .  C o u r t s  h a v e  r e n d e r e d  d e c i s i o n s  a g a i n s t  

m u n i c i p a l i t i e s  f o r  t h e i r  e m p l o y e e s '  n e g l i g e n t  a c t s .  I n  o n e  c a s e ,  a 

m u n i c i p a l  l i q u o r  s t o r e  w a s  h e l d  l i a b l e  b e c a u s e  o n e  o f  i t s  e m p l o y e e s  

s o l d  l i q u o r  t o  a n  o b v i o u s l y  i n t o x i c a t e d  p e r s o n  w h o  s u b s e q u e n t l y  k i l l e d  

a n  i n n o c e n t  t h i r d  p a r t y  i n  a  c o l l i s i o n . 1 5  I n  a n o t h e r  c a s e ,  a  c i t y  w a s  

l i a b l e  w h e n  p o l i c e  f a i l e d  t o  r e m o v e  a  d r u n k  d r i v e r  f r o m  t h e  r o a d ,  arid 

t h e  d r u n k  d r i v e r  l a t e r  i n j u r e d  o t h e r  t r a v e l e r s . 1 5

A l t e r n a t i v e s  F o r  R e d u c i n g  A l c o h o l - R e l a t e d  A c c i d e n t s

D r a m  s h o p  l a w s  p r o v i d e  o n e  p o t e n t i a l  a l t e r n a t i v e  f o r  r e d u c i n g  d r u n k  

d r i v i n g  a c c i d e n t s ,  a l t h o u g h  t h e  a c t u a l  e f f e c t i v e n e s s  o f  t h e  c u r r e n t  

d r a m  s h o p  l a w s  i n  t h e  s t a t e s  h a s  n o t  b e e n  d o c u m e n t e d .  A s  n o t e d ,  a 

s t r o n g  m a j o r i t y  o f  s t a t e s  p r o v i d e  f o r  s o m e  f o r m  o f  d r a m  s h o p  l i a b i l i t y .

i i T h i s  t r e n d  t o w a r d  e x p a n s i o n  o f  d r a m  s h o p  l i a b i l i t y  h a s  a f f e c t e d  l i q u o r  

s e r v e r s '  i n s u r a n c e  r a t e s  a n d  i n s u r a n c e  a v a i l a b i l i t y .  T h e s e  i s s u e s

w e r e  a d d r e s s e d  i n  H o u s e  R e s e a r c h  A g e n c y  R e s e a r c h  R e q u e s t  8 5 - 3 2 8 ,  

w h i c h  i s  a t t a c h e d .

y
1 2 T h o s e  s t a t e s  w h i c h  h a v e  e n a c t e d  s t a t u t e s  i n  t h e  p a s t  f i v e  y e a r s  a r e  

A l a s k a ,  C a l i f o r n i a ,  F l o r i d a ,  I o w a ,  N e w  M e x i c o ,  O r e g o n  a n d  U t a h .

1 3 S o m e  c o u r t s  h a v e  a l s o  e x p a n d e d  t h e  l i a b i l i t y  o f  c o m m e r c i a l  l i q u o r

s e r v e r s  b y  a l l o w i n g  t h e  i n t o x i c a t e d  p e r s o n  w h o  i n j u r e s  h e r s e l f  o r  

h i m s e l f  t o  s u e  f o r  t h e  i n j u r i e s .

1 4 4 7 6  A .  2 d  1 2 1 9  ( N e w  J e r s e y ,  1 9 8 4 ) .

1 5 W a l z  v. C i t y  o f  H u d s o n , 3 2 7  N . W .  2 d  1 2 0  ( S o u t h  D a k o t a ,  1 9 8 2 ) .

1 5 I r w i n  v. T o w n  o f  W a r e ,  4 5 7  N . E .  2 d  1 2 9 2  ( M a s s a c h u s e t t s ,  1 9 8 4 ) .
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I n  a d d i t i o n ,  t h e  P r e s i d e n t i a l  C o m m i s s i o n  o n  D r u n k  D r i v i n g  ( 1 9 8 3 )  a n d  

t h e  N a t i o n a l  H i g h w a y  T r a f f i c  S a f e t y  A d m i n i s t r a t i o n  o f  t h e  D e p a r t m e n t  o f  

T r a n s p o r t a t i o n  ( N H T S A )  h a v e  e n d o r s e d  d r a m  s h o p  l i a b i l i t y  a s  a  l e g i t i ­

m a t e  s t r a t e g y  f o r  r e d u c i n g  d r u n k  d r i v i n g .

W h e n  i m p o s i n g  d r a m  s h o p  l i a b i l i t y ,  c o u r t s  h a v e  t r a d i t i o n a l l y  e m p h a s i z e d  

t h r e e  d i s t i n c t  p o l i c y  r a t i o n a l e s :  p u n i s h m e n t ,  v i c t i m  c o m p e n s a t i o n  " a n d

p r e v e n t i o n .  A c c o r d i n g  t o  J a m e s  M o s h e r ,  A d m i n i s t r a t i v e  D i r e c t o r  o f  t h e  

P r e v e n t i o n  R e s e a r c h  G r o u p ,  t h e  p u n i s h m e n t  r a t i o n a l e  f o r  i m p o s i n g  l i a b i l ­

i t y  i s  n o t  g e n e r a l l y  e m p h a s i z e d  b y  m o d e r n  c o u r t s ,  a n d  h e  a s s e r t s  t h a t  

t h i s  r a t i o n a l e ,  ( i f  i t  i s  t h e  e x c l u s i v e  e m p h a s i s )  i s  a n  i n a d e q u a t e  

r e a s o n  f o r  m a i n t a i n i n g  d r a m  s h o p  l i a b i l i t y  a s  a  s o c i a l  p o l i c y .  F u r t h e r ­

m o r e ,  M r .  M o s h e r  c l a i m s  t h a t  t h e  v i c t i m  c o m p e n s a t i o n  r a t i o n a l e  i s  

s u b s t a n t i a l l y  i n e f f e c t i v e .  U n d e r  t h i s  r a t i o n a l e ,  c o u r t s  s t a t e  t h a t  

n e g l i g e n t  l i c e n s e e s  s h o u l d  p a y  f o r  i n j u r i e s  s u s t a i n e d  b y  i n n o c e n t  

p a r t i e s .  T h e s e  c o u r t s  r e a s o n  t h a t  l i c e n s e e s  a r e  " a p p r o p r i a t e  c o m p e n s a ­

t o r s "  b e c a u s e  t h e y  p r o f i t e d  f r o m  t h e  v e r y  s a l e s  t h a t  l e d  t o  t h e  i n ­

j u r i e s .  ( T h i s  r e a s o n i n g  p r o v i d e s  c o u r t s  w i t h  a  b a s i s  f o r  d i s t i n g u i s h i n g  

l i c e n s e e s  a n d  s o c i a l  h o s t s :  b e c a u s e  s o c i a l  h o s t s  d o  n o t  p r o f i t  f r o m  

s e r v i n g  a l c o h o l i c  d r i n k s ,  t h e y  s h o u l d  n o t  s h a r e  t h e  s o c i a l  c o s t s  o f  t h e  

i n j u r i e s . )  M o r e o v e r ,  c o u r t s  a s s u m e  t h a t  l i c e n s e e s  h a v e  l i a b i l i t y  i n s u r ­

a n c e  c o v e r a g e  a n d  t h e r e f o r e  p r o v i d e  t h e  v i c t i m  w i t h  a  f i n a n c i a l  " d e e p  

p o c k e t . "

W h i l e  a c k n o w l e d g i n g  t h a t  a  " d e e p  p o c k e t "  i s  n e e d e d  f o r  p a r t i e s  i n j u r e d  

i n  d r a m  s h o p  s c e n a r i o s ,  M r .  M o s h e r  a s s e r t s  t h a t  t h i s  " s y s t e m "  o f  c o m ­

p e n s a t i o n  i s  a r b i t r a r y  ( o n l y  a s m a l l  f r a c t i o n  o f  i n j u r e d  p a r t i e s  

a c t u a l l y  g e t  c o m p e n s a t i o n )  a n d  t h a t  t h e  r e q u i r e d  l e g a l  p r o c e s s  i s  

c u m b e r s o m e  ( l a w s u i t s  a r e  c o m p l i c a t e d ,  t i m e - c o n s u m i n g  a n d  e x p e n s i v e ) .  

T h e r e f o r e ,  M r .  M o s h e r  a d v o c a t e s  a d i f f e r e n t  s y s t e m  f o r  v a l i d a t i n g  t h e  

v i c t i m  c o m p e n s a t i o n  r a t i o n a l e .  H e  a s s e r t s  t h a t  s t a t e s  c o u l d  i m p o s e  a 

t a x  o n  a l c o h o l  a n d  d i s t r i b u t e  t h e  p r o c e e d s  t o  i n j u r e d  p a r t i e s .  H e  

c l a i m s  t h a t  t h e  s m a l l  i n c r e a s e  i n  r e t a i l  p r i c e s  w o u l d  b e  o f f s e t  b y  t h e  

d e c r e a s e  i n  i n s u r a n c e  c o s t s  a n d  i n  t h e  r i s k  o f  l a w  s u i t s .

I n  a n y  e v e n t ,  M r .  M o s h e r  s t a t e d  tha.t c a r e f u l l y  d r a f t e d  d r a m  s h o p  l a w s ,  

w h i c h  e m p h a s i z e  a  p o l i c y  o f  p r e v e n t i o n ,  m a y  e f f e c t  a  r e d u c t i o n  i n  d r u n k  

d r i v i n g  i n c i d e n t s .  H e  p o i n t e d  o u t  t h a t  e x i s t i n g  d r a m  s h o p  l a w s  h a v e  

c r e a t e d  i n t e r p r e t a t i v e  d i f f i c u l t i e s  f o r  c o u r t s ,  f o r  i n j u r e d  p a r t i e s  

a t t e m p t i n g  t o  s u e  u n d e r  t h e  l a w s ,  a n d  f o r  d e f e n d a n t s  i n  t h e s e  a c t i o n s .  

F o r  e x a m p l e ,  d r a m  s h o p  l a w s  u s u a l l y  r e q u i r e  t h a t  i n j u r e d  p a r t i e s  p r o v e  

t h a t  t h e  p e r s o n  w h o  i n j u r e d  t h e m  w a s  " o b v i o u s l y  i n t o x i c a t e d . "  A s  m a n y  

c o m m e r c i a l  l i q u o r  s e l l e r s  h a v e  a r g u e d ,  t h i s  s t a n d a r d  i s  v a g u e  a n d  o f t e n  

r e s u l t s  i n  u n f a i r  h i n d s i g h t  j u d g m e n t s  b e c a u s e  s o m e  p o t e n t i a l l y  d r u n k  

d r i v e r s  d o  n o t  s h o w  s i g n s  o f  i n t o x i c a t i o n  d e s p i t e  h e a v y  d r i n k i n g .  L i k e ­

w i s e ,  t h e s e  v a g u e  s t a n d a r d s  h a v e  d i s c o u r a g e d  m a n y  i n j u r e d  p a r t i e s  w i t h  

p o t e n t i a l l y  v a l i d  c l a i m s  f r o m  f i l i n g  s u i t ,  a n d  e n c o u r a g e d  i n s u r a n c e  

c o m p a n i e s  t o  s e t t l e  q u e s t i o n a b l e  c l a i m s .  T h e  f o c u s  o f  t h i s  p r e v e n t i o n
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r a t i o n a l e  i s  " s e r v e r  i n t e r v e n t i o n , " w h i c h  r e f e r s  t o  r e f o r m s  i n  m e t h o d s  

o f  o p e r a t i o n  i n  c o m m e r c i a l  e s t a b l i s h m e n t s . 1 7  T h e s e  r e f o r m s  a r e  d e s i g n e d  

t o  r e d u c e  t h e  r i s k  o f  s e r v i n g  i n t o x i c a t e d  p e r s o n s ,  a n d  t o  p r o v i d e  

a l t e r n a t e  f o r m s  o f  t r a n s p o r t a t i o n  f o r  i n t o x i c a t e d  p a t r o n s .

T h e s e  r e f o r m s  a r e  a d d r e s s e d  i n  " T h e  M o d e l  D r a m  S h o p  A c t , "  d r a f t e d  b y  

M r .  M o s h e r ' s  P r e v e n t i o n  R e s e a r c h  G r o u p  a s  t h e  c u l m i n a t i o n  o f  a n  e i g h t ­

e e n - m o n t h  r e s e a r c h  p r o j e c t  u n d e r t a k e n  t o  a n a l y z e  c u r r e n t  d r a m  s h o p  

l a w s ,  d e t e r m i n e  c u r r e n t  l i t i g a t i o n  p r a c t i c e s ,  a n d  d e v e l o p  a n  i n v e n t o r y  

o f  c u r r e n t  s e r v e r  i n t e r v e n t i o n  p r a c t i c e s .  A c c o r d i n g  t o  M r .  M o s h e r ,  t h e  

a c t  c o n t a i n s  m o d e l  s t a t u t o r y  l a n g u a g e  a n d  i s  d e s i g n e d  t o  c o n t r i b u t e  t o  

t h e  l e g i s l a t i v e  p r o c e s s .  T h e  a c t  i n c l u d e s  a  " n e g l i g e n c e "  s t a n d a r d  f o r  

l i c e n s e e ' s  l i a b i l i t y ,  a n d  i t  a l s o  p r o v i d e s  f o r  a l e g a l  d e f e n s e  t o  t h o s e  

l i c e n s e e s  w h o  c a n  d e m o n s t r a t e  r e s p o n s i b l e  b u s i n e s s  p r a c t i c e s .  A  c o p y  

o f  t h e  a c t  i s  e n c l o s e d  a s  A t t a c h m e n t  C. T h e  a c t  d o e s  n o t  a d d r e s s  t h e  

i s s u e  o f  m a n d a t o r y  i n s u r a n c e  f o r  l i c e n s e e s ,  a l t h o u g h  M r .  M o s h e r  r e c o m ­

m e n d s  t h a t  i t  b e  c o n s i d e r e d .  In a d d i t i o n ,  t h e  a c t  d o e s  n o t  c o v e r  s o m e  

a s p e c t s  o f  d r a m  s h o p  l i a b i l i t y  b e c a u s e  o f  t h e  l e g i s l a t i v e  p o l i c y  d e c i ­

s i o n s  i n v o l v e d .  T h e s e  a r e a s  i n c l u d e  s o c i a l  h o s t  l i a b i l i t y ,  d e f i n i t i o n  

o f  l i c e n s e e s  a n d  l i c e n s e d  p r e m i s e s ,  m a n d a t e d  s e r v e r  t r a i n i n g ,  m i n i m u m  

d r i n k i n g  a g e ,  a n d  l i m i t s  o n  d r a m  s h o p  l i a b i l i t y  a w a r d s .

A n o t h e r  a l t e r n a t i v e  f o r  r e d u c i n g  a l c o h o l - r e l a t e d  a c c i d e n t s  i s  t o  i n ­

c r e a s e  t h e  p r i c e  o f  a l c o h o l .  A t t a c h m e n t  D i n d i c a t e s  t h a t  t h e  p r i c e  o f  

a l c o h o l i c  b e v e r a g e s  i n c r e a s e d  m o d e s t l y  f r o m  1 9 6 7  t o  1 9 8 2  w h e n  c o m p a r e d  

t o  p r i c e  c h a n g e s  o f  o t h e r  s e l e c t e d  i t e m s .  A c c o r d i n g  t o  t h e  P r e v e n t i o n  

R e s e a r c h  G r o u p ,  i n  p r a c t i c a l  t e r m s ,  a l c o h o l i c  b e v e r a g e s  d e c r e a s e d  2 7  

p e r c e n t  d u r i n g  t h i s  t i m e ,  p r i m a r i l y  b e c a u s e  f e d e r a l  a n d  s t a t e  g o v e r n ­

m e n t s  d i d  n o t  i n d e x  e x c i s e  t a x  r a t e s  t o  i n f l a t i o n .  T h e  g r o u p  m a i n t a i n s  

t h a t  b o t h  f e d e r a l  a n d  s t a t e  r a t e s  h a v e  d e c l i n e d  r e l a t i v e  t o  i n f l a t i o n .  

I n  a  r e c e n t  r e s e a r c h  p a p e r ,  M r .  M o s h e r  s t a t e d  t h a t  a  r e c e n t  s t u d y  s p o n ­

s o r e d  b y  t h e  N a t i o n a l  A c a d e m y  o f  S c i e n c e s  s h o w s  t h a t  a $ . 2 5  i n c r e a s e  i n  

s t a t e  t a x e s  o n  l i q u o r  h a s  a s i g n i f i c a n t  i m p a c t  o n  r a t e s  o f  p e r  c a p i t a  

c o n s u m p t i o n ,  c i r r h o s i s  a n d  d r u n k  d r i v i n g  c a s u a l t i e s . 1 8

O t h e r  a l t e r n a t i v e s  s u g g e s t e d  b y  M r .  M o s h e r  i n c l u d e  t h e  f o l l o w i n g :  

e n c o u r a g i n g  a l c o h o l  a d v e r t i s e r s  t o  s e l f - r e g u l a t e  t h e i r  a d v e r t i s i n g  

c o n t e n t ;  p a s s i v e  r e s t r a i n t s ;  i n c r e a s e s  i n  t h e  g a s  t a x ;  c h a n g e s  i n

1 7 M o s h e r  s t a t e d  t h a t  s t u d i e s  s u g g e s t  t h a t  5 0  p e r c e n t  o f  d r u n k  d r i v e r s  

a r e  t r a v e l i n g  f r o m  r e t a i 1 e s t a b l i s h m e n t s ,  a n d  t h a t  m a n y  d r a m  s h o p  

l a w s u i t s  i n v o l v e  a c c i d e n t :  ' h i c h  o c c u r  w i t h i n  a  t w o - m i l e  r a d i u s  o f

d r i n k i n g  e s t a b l i s h m e n t s .

1 8 " A l c o h o l  P o l i c y  a n d  t h e  P r e s i d e n t i a l  C o m m i s s i o n  o n  D r u n k  D r i v i n g :  

T h e  P a t h s  N o t  T a k e n " .
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r i v e r  a g e ;  d e v e l o p m e n t  o f  a l t e r n a t i v e  a n d  i m p r o v e d  p u b l i c  t r a n s p o r t a -  

i o n  s y s t e m s .  I n  a d d i t i o n ,  M r .  M o s h e r  s t a t e d  t h a t  f u r t h e r  r e s e a r c h  o f  

h e  p o l i c y  i s s u e s  i n v o l v e d  i s  n e e d e d .

vo  s t a t e s  p r o v i d e  e x a m p l e s  o f  a d d i t i o n a l  a l t e r n a t i v e s .  I n  H a w a i i ,  a 

,' o g r a m  a l l o w s  p o l i c e  t o  a s k  t h o s e  a r r e s t e d  f o r  d r u n k  d r i v i n g  w h e r e  

h e y  h a d  t h e i r  l a s t  d r i n k .  T h i s  i n f o r m a t i o n  i s  t u r n e d  o v e r  t o  t h e  

j u n t y  L i q u o r  C o m m i s s i o n  w h e r e  i n v e s t i g a t o r s  t r y  t o  d e t e r m i n e  w h e t h e r  

l a t  d r i n k  w a s  s e r v e d  w h e n  t h e  d r i v e r  w a s  a l r e a d y  i n t o x i c a t e d  a s  d e f i n e d  

/ l a w .  I f  t h e  a n s w e r  i s  y e s ,  t h e  L i q u o r  C o m m i s s i o n  c a n  f i n e  t h e  

s t a b l i s h m e n t  u p  t o  $ 5 0 0 ,  o r  s u s p e n d  o r  r e v o k e  i t s  l i c e n s e .  I f  t h e  

/ i d e n c e  i s  l a c k i n g  i n  a  p a r t i c u l a r  c a s e ,  t h e  c o m m i s s i o n  n o t i f i e s  t h e  

tr o w n e r s  t h a t  t h e i r  e s t a b l i s h m e n t  w a s  n a m e d  i n  a  c a s e .  T h e  H o n o l u l u  

i l i c e  s t a t e  t h a t  t h e  p r o g r a m ' s  p r i m a r y  g o a l  i s  p r e v e n t i o n  a n d  n o t  

i n i s h m e n t .

l a d d i t i o n ,  o t h e r  p r o g r a m s  h a v e  b e e n  i n i t i a t e d  i n  H a w a i i  t o  c o m b a t  t h e  

• u n k  d r i v i n g  p r o b l e m  t h e r e .  F o r  e x a m p l e ,  t h e  H o n o l u l u  P o l i c e  D e p a r t -  

:nt u s e s  h o l i d a y  a n d  w e e k e n d  r o a d b l o c k s .  T h e  B r o a d c a s t e r s ' A s s o c i a t i o n  

l o p t e d  t h e  t h e m e  " D r u n k  D r i v i n g  i s  D e a d l y "  a n d  b r o a d c a s t  p e r s o n a l  

. r v i c e  a d v e r t i s e m e n t s  t o  t h a t  e f f e c t .  T h e n ,  a g r o u p  o f  r e s t a u r a t e u r s  

i r m e d  " T h e  H a w a i i  C o m m i t t e e  f o r  R e s p o n s i b l e  B e v e r a g e  S e r v i c e "  w i t h  t h e  

g ' e c t i v e  o f  e n c o u r a g i n g  a l c o h o l  e d u c a t i o n ,  t r a i n i n g  a n d  p r e v e n t i o n  

• o g r a m s .

O r e g o n ,  t h e  O r e g o n  R e s t a u r a n t  a n d  B e v e r a g e  A s s o c i a t i o n  i s  p u s h i n g  

r  t h r e e  b i l l s  i n  t h e  l e g i s l a t u r e .  T h e  f i r s t  w o u l d  p r o v i d e  f o r  a 

n d a t o r y  s t a t e w i d e  s y s t e m  o f  a l c o h o l  s e r v e r  t r a i n i n g  s c h o o l s .  A l l  

w  a p p l i c a n t s  f o r  l i c e n s e s  w o u l d  b e  r e q u i r e d  t o  c o m p l e t e  t h e  p r o g r a m  

f o r e  a  l i c e n s e  w o u l d  b e  i s s u e d .  T h e  s e c o n d  b i l l  w o u l d  p r o v i d e  t a x  

e d i t s  f o r  l i c e n s e e s  w h o  p u t  t h e i r  e m p l o y e e s  t h r o u g h  s e r v e r  o r  e d u c a -  

o n  p r o g r a m s .  T h i s  b i l l  w o u l d  a l s o  a l l o w  f o r  t a x  c r e d i t s  f o r  e s t a b -  

s h m e n t s  t h a t  p r o v i d e  a l t e r n a t i v e  t r a n s p o r t a t i o n  m o d e s  f o r  p a t r o n s ,  

e t h i r d  b i l l  w o u l d  a d d  a  " r e s p o n s i b l e  b u s i n e s s  p r a c t i c e s "  d e f e n s e  t o  

e g o n ' s  d r a m  s h o p  l a w .  I n  a d d i t i o n  t o  t h e s e  b i l l s ,  t h e  M a r i o n / P o l k  

u n t y  B e v e r a g e  A s s o c i a t i o n  i s  s p o n s o r i n g  a  " H o m e - F r e e "  P r o g r a m  f u n d e d  

d o n a t i o n s  t o  a p r i v a t e  n o n p r o f i t  c o r p o r a t i o n .  U n d e r  t h e  p r o g r a m ,  

y p a t r o n  d r i v i n g  t o  a n  e s t a b l i s h m e n t  w i l l  b e  a f f o r d e d  a  f r e e  r i d e  h o m e  

r o u g h  a n  a g r e e m e n t  w i t h  a  l o c a l  t a x i  c o m p a n y .

j a l s o  a s k e d  f o r  i n f o r m a t i o n  o n  c i t i z e n ' s  a d v o c a t e  g r o u p s  s u c h  a s  

t h e r s  A g a i n s t  D r u n k  D r i v e r s  ( M A D D ) .  I n f o r m a t i o n  p r o v i d e d  b y  M A D D  

i R e m o v e  I n t o x i c a t e d  D r i v e r s  ( R i o )  i s  a t t a c h e d .  I n f o r m a t i o n  f r o m  

i d e n t s  A g a i n s t  D r u n k  D r i v e r s  ( S A D D )  w i l l  b e  f o r w a r d e d  t o  y o u  w h e n  i t  

r e c e i v e d .  Y o u  a l s o  a s k e d  f o r  i n f o r m a t i o n  o n  d r a m  s h o p  l a w s  i n  

' e i g n  c o u n t r i e s .  R e p r e s e n t a t i v e s  o f  G r e a t  B r i t a i n ,  W e s t  G e r m a n y  a n d  

j P r o v i n c e  o f  A l b e r t a  h a v e  b e e n  c o n t a c t e d  s o  f a r .  O f  t h e s e  t h r e e  

m t r i e s ,  o n l y  W e s t  G e r m a n y  p r o v i d e s  f o r  " p a r t i a l  l i a b i l i t y "  o f  t a v e r n
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o w n e r s ,  o n  a  c a s e - b y - c a s e  b a s i s .  A d d i t i o n a l  i n f o r m a t i o n  o n  l a w s  i n  

o t h e r  c o u n t r i e s  w i l l  b e  f o r w a r d e d  t o  y o u  a s  i t  i s  r e c e i v e d .  A t t a c h e d  

a r e  p r e v i o u s  H o u s e  R e s e a r c h  A g e n c y  r e q u e s t s  o n  d r u n k  d r i v i n g  l a w s  i n  

f o r e i g n  c o u n t r i e s .

A t t a c h m e n t  E  c o n t a i n s  s t a t i s t i c s  o n  a l c o h o l - r e l a t e d  a c c i d e n t s  i n  A l a s k a  

b e t w e e n  1 9 7 8  a n d  1 9 3 4 .  T h e s e  s t a t i s t i c s  w e r e  p r o v i d e d  b y  t h e  D e p a r t m e n t  

o f  P u b l i c  S a f e t y .

I h o p e  t h i s  i n f o r m a t i o n  i s  v a l u a b l e  t o  y o u .  P l e a s e  l e t  m e  k n o w  i f  y o u  

h a v e  a d d i t i o n a l  q u e s t i o n s .

M T

A t t a c h m e n t s



A L C O H O L I C  B E V E R A G E  C O N T R O L  B O A R D

D E P A R T M E N T  O F  R E V E N U E

A p r i l  1 2 ,  1 9 8 5

S e n a t o r  E d n a  B .  D e V r i e s  

C h a i r m a n ,  C o m m u n i t y  &  R e g i o n a l  

A f f a i r s  C o m m i t t e e  

A l a s k a  S t a t e  S e n a t e  

P o u c h  V

« h < i e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  D e V r i e s :

A t  t h e  M a r c h  2 8 ,  1 9 8 5  m e e t i n g  o f  y o u r  C o m m i t t e e  S e n a t o r  V 1 c  F i s c h e r  

r e q u e s t e d  t h a t  I d i s c u s s  w i t h  m e m b e r s  o f  t h e  A l c o h o l i c  B e v e r a g e  C o n t r o l  

B o a r d  c u r r e n t  p r o b l e m s  w h i c h  c o n f r o n t  m o s t  l i q u o r  l i c e n s e e s  1 n  A l a s k a .  

A d d i t i o n a l l y ,  t h e  C o m m i t t e e  r e q u e s t e d  t h e  b o a r d  t o  r e n d e r  s o m e  t h o u g h t s  

a n d  r e c o m m e n d a t i o n s .

T h e  b o a r d  m e t  i n  A n c h o r a g e  o n  M a r c h  2 9  a n d  d i s c u s s e d  t h e  r e q u e s t .  A s  

a  r e s u l t  o f  t h a t  m e e t i n g  t h e  b o a r d  d i r e c t e d  m e  t o  d e v e l o p  a r e s p o n s e  f o r  

i t s  r e v i e w .  H a v i n g  b e e n  r e v i e w e d  b y  t h e  b o a r d ,  c o m m e n t s  a n d  s u g g e s t i o n s  

a r e  f o r w a r d e d  i n  t h i s  l e t t e r .

F i r s t ,  b e c a u s e  o f  t h e  c o n t i n u i n g  c o n t r o v e r s y  a b o u t  a l c o h o l  a n d  r e c o g n i z i n g  

t h a t  m a n y  p e r s o n s  e a s i l y  b e c o m e  e m o t i o n a l ,  r i g h t f u l l y  s o ,  w i t h  e x h a u s t i v e  

d e l i b e r a t i o n s  a n d  d i s c u s s i o n  a b o u t  t h e  s u b j e c t ,  t h e  b o a r d  m u s t  r e q u e s t  

t h a t  t h e  c o n t e n t s  o f  t h i s  c o m m u n i c a t i o n  b e  r e c e i v e d  n o t  a s  a  w . i i t e  p a p e r ,  

f i r m  p o s i t i o n ,  o r  p o l i c y  w h i c h  g u i d e s  t h e  b o a r d  i n  e x e r c i s i n g  i t s  r e s p o n s i ­

b i l i t i e s .  T h e  b o a r d  f u l l y  r e c o g n i z e s  t h e  d e l i c a c y  o f  t h e  s u b j e c t  a n d  

c e r t a i n l y  d o e s  n o t  w a n t  t o  a p p e a r  t o  b e  i n f r i n g i n g  o n  p o s i t i o n s  o r  p o l i c i e s  

o f  o t h e r  p e r s o n s ,  a g e n c i e s  o r  o r g a n i z a t i o n s .  T h e  b o a r d  d o e s  n o t  w a n t  t o  

d i l u t e  a n y  i n t e g r i t y  o r  c r e d i b i l i t y  i t  m a y  p r e s e n t l y  e n j o y .  W i t h  t h e s e  

s t a t e m e n t s  t h e  b o a r d  b e l i e v e s  i t  1 s  a p p r o p r i a t e  t o  I d e n t i f y  I t s e l f .

M e m b e r s  a r e :

W i l l i a m  K. S m i t h  - c h a i r m a n .  M e m b e r  o f  t h e  b o a r d  f o r  f i v e  y e a r s  

a n d  c h a i r m a n  f o r  2  1 / 2  y e a r s .  A n  i n d u s t r y  m e m b e r  a n d  a s s o c i a t e d  

w i t h  a  p a c k a g e  s t o r e  l i c e n s e d  b u s i n e s s  f o r  2 9  y e a r s  i n  A n c h o r a g e .

BILL SHEFFIELD, GOVERNOR

5 5 0  W e s t  7 t h  A v e n u e
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E. L. " R e d 11 H o l l o w a y  - T w i c e  f o r m e r  b o a r d  m e m b e r  a n d  p r e s e n t  b o a r d  

m e m b e r  f o r  t w o  y e a r s .  P r e s e n t l y  r e t i r e d  i n  J u n e a u  a n d  f o r m e r  

o w n e r  o f  t h e  P r o s p e c t o r  H o t e l  i n  J u n e a u .

J a n e  P e > k i n s  - M e m b e r  f o r  1 1 / 2  y e a r s ,  r e t i r e d  a n d  r e s i d e n t  o f  

N o m e  f o r  5 6  y e a r s .

J a m e s  M c N a m e e  - M e m b e r  d e s i g n a t e  s i n c e  S e p t e m b e r  1 9 8 4  f r o m  

F a i r b a n k s .  P r e s e n t l y  w i t h  a  p r o m i n e n t  i n s u r a n c e  c o m p a n y  a n d  

f o r m e r  D e p u t y  D i r e c t o r  w i t h  D i v i s i o n  o f  I n s u r a n c e ,  A l a s k a  D e p a r t ­

m e n t  o f  C o m m e r c e .

J a c k  G r i f f i n  - F o r m e r  m e m b e r  o f  t h e  b o a r d  f r o m  1 9 7 5  t o  1 9 7 8  a n d  

p r e s e n t l y  a  m e m b e r  d e s i g n a t e  f r o m  A n c h o r a g e .  F o r m e r  l i c e n s e e  1 n  

A n c h o r a g e  a n d  p r e s e n t l y  o w n e r  o f  T h e  B a y s i d e  L o u n g e  i n  H o m e r .

A t  e a c h  b o a r d  m e e t i n g  t h e  b o a r d  r e v i e w s  a n d  d e c i d e s  o n  m o r e  t h a n  7 0  a g e n d a  

I t e m s  f o r  n e w  i s s u a n c e  a n d  t r a n s f e r  a p p l i c a t i o n s  a n d  o t h e r  r e q u e s t s  b y  

l i c e n s e e s .  A l m o s t  a l l  l i c e n s e e s  d i l i g e n t l y  a t t e m p t  t o  f o l l o w  t h e  l a w .  

H o w e v e r ,  w e  m u s t  a d m i t  m a n y  l i c e n s e e s  h a v e  n o t  f a m i l i a r i z e d  t h e m s e l v e s  w i t h  

t h e  l a w  e v e n  t h o u g h  t h e y  m a y  i n s t r u c t  e m p l o y e e s  a b o u t  p o r t i o n s  o f  t h e  l a w  

w h i c h  f o c u s  o n  r e s p o n s i b i l i t i e s  r e l a t e d  t o  f o r b i d d e n  c l a s s e s — m i n o r s  a n d  

d r u n k e n  p e r s o n s .  T h e  b o a r d  h a s  n o t e d  m a n y  t i m e s  t h a t  1 t  1 s  a f e w  p o o r  

o p e r a t o r s  w h o  c r e a t e  a  b a d  c l i m a t e  i n  t h e  p u b l i c ' s  e y e .  T h e  b o a r d  b e l i e v e s  

t h a t  t h e  p r e s e n t  r e c o r d  d o e s  n o t  c l e a r l y  i n d i c a t e  t h a t  a l c o h o l  p r o b l e m s ,  

d r u n k  d r i v i n g  i n  p a r t i c u l a r ,  a r i s e  f r o m  v i o l a t i o n s  o f  l a w  b y  l i c e n s e e s .  

H o w e v e r ,  t h e  r e c o r d  i s  c l e a r  t h a t  a l c o h o l  c o n s u m p t i o n  i s  h e a v y  i n  A l a s k a  

a n d  t h e  s o u r c e  o f  a l c o h o l i c  b e v e r a g e s  1 n  t h e  s t a t e  i s  f r o m  l i c e n s e e s  

l i c e n s e d  b y  t h e  b o a r d .

B y  t h i s  l e t t e r  t h e  b o a r d  i s  c e r t a i n l y  n o t  p r o m o t i n g  e n h a n c e m e n t  o f  l i c e n s e d  

b u s i n e s s  p r o f i t s  b y  s u g g e s t i n g  t h a t  i n s u r a n c e  e x p e n s e  i s  t o o  h i g h .  T h e  

b o a r d  1 s  o n l y '  s u g g e s t i n g  t h a t  l i c e n s e d  b u s i n e s s e s  u n d e r  i t s  j u r i s d i c t i o n  

a p p e a r  t o  b e  s u b j e c t e d  t o  a n  i n o r d i n a t e  d e g r e e  o f  r e s p o n s i b i l i t y / b l a m e /  

e x p o s u r e  f o r  t h e  a c t s / a c t i o n s  o f  t h e  p u b l i c  a t  l a r g e  a n d  s o m e  ir: : s p o n s 1 b l e  

l i c e n s e e s .
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T h e  b o a r d  b e l i e v e s  t h a t :

1 - L i c e n s e e s ,  t h e i r  a g e n t s  a n d  e m p l o y e e s  w h o  v i o l a t e  l a w s  w h i c h

a r e  i n  f o r c e  t o  p r o t e c t  t h e  p u b l i c  m u s t  r e c e i v e  s w i f t  

I d e n t i f i a b l e  s a n c t i o n s .

2  - T h e  p u b l i c  m u s t  b e  m a d e  av/ a r e  t h a t  l i c e n s e e s  a r e  c h a r g e d  w i t h

o p e r a t i n g  a n  o r d e r l y  b u s i n e s s  w h i c h  d i s t r i b u t e s  a  c o n t r o l l e d  

s u b s t a n c e  f o r  a  p r o f i t  a n d  w h e n  a l i c e n s e e  w i t h h o l d s  t h e  

p r i v i l e g e  o f  c o n s u m i n g  o r  p u r c h a s e  f r o m  a c u s t o m e r  t h a t  t h e  

l i c e n s e e  1 s  e n f o r c i n g  a  s t r i c t  p u b l i c  p o l i c y  t h a t  t h e  p u b l i c  

m u s t  b e  w i l l i n g  t o  a c c e p t .

3  - L i c e n s e e s  m u s t  a l s o  b e  c h a r g e d  w i t h o u t  f a i l  t o :

a  - f i r m l y  e d u c a t e  t h e i r  p e o p l e  a b o u t  r e s p o n s i b i l i t i e s  

r e l a t e d  t o  s a l e  o f  a l c o h o l i c  b e v e r a g e s .

b  - f i r m l y  a n d  c o n t i n u a l l y  e d u c a t e  t h e  p u b l i c  t h a t  

A l a s k a ' s  l i c e n s e d  o p e r a t o r s  w i l l  n o t  a n d  c a n n o t

c o n d o n e  m i s u s e  o r  a b u s e  w i t h i n  t h e i r  p r e m i s e s .

T h e s e  c h a r g e s  m u s t  o f  n e c e s s i t y  b e  I n s t i l l e d  1 n  l i c e n s e e s  b y  t h r e a t  o f  

l o s s  o f  t h e i r  l i c e n s e d  p r i v i l e g e  w i t h o u t  r e g a r d  t o  a n y  p e r c e i v e d  o r  ; 

a c t u a l  v a l u e  w h i c h  m a y  h a v e  a t t a c h e d  t o  t h e  l i c e n s e / p r i v i l e g e .  W i t h  t h i s  

t h o u g h t  t h e  b o a r d  b e l i e v e s  t h a t  w i t h  i t s  c a p a c i t y  a s  a  q u a s i - j u d i c i a l  b o d y  

a  s p e c i f i c  s c h e d u l e  o f  s a n c t i o n s / p e n a l t i e s  b e  a r t i c u l a t e d  i n  l a w .  C r i t e r i a  

w h i c h  c o u l d  m i t i g a t e  a  p r e s c r i b e d  p e n a l t y  a r e  s u g g e s t e d  b e l o w .  T h e s e  

c r i t e r i a ,  1 f  s u p p o r t e d  b y  f a c t s  b e f o r e  t h e  b o a r d ,  a r e  t h e  c r i t e r i a  w h i c h

a r e  a p p a r e n t l y  a c c e p t e d  a s  t h o s e  w h i c h  c o u l d  a l s o  b e  u s e d  t o  m i t i g a t e  c i v i l

l i a b i l i t y  s u i t s .

1. F o r m a l  t r a i n i n g  o f  e m p l o y e e s .

2 .  N o  h a p p y  h o u r s  o r  r e d u c e d  p r i c e  d r i n k s .

3 .  N o  a d v e r t i s i n g  o f  a l c o h o l i c  b e v e r a g e s .

4 .  P a s t  p e r f o r m a n c e  p o l i c i e s  o f  a  l i c e n s e e .

5 .  N o  r o w d y  h o u s e .

6. E m p l o y e e s  c o n s u m i n g  o n  d u t y .

7 .  A v a i l a b i l i t y  o f  f o o d  a n d  n o n - a l c o h o l i c  b e v e r a g e s .
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S o m e  w o u l d  s a y  t h a t  t h e  a b o v e  s u g g e s t i o n s  m i g h t  p l a c e  a  g r e a t  d e a l  o f  

a u t h o r i t y / p o w e r  i n  t h e  b o a r d .  H o w e v e r ,  t h e  b o a r d  f i r m l y  b e l i e v e s  t h a t  

t h e  I n d u s t r y  e x p e c t s  a n d  p r e f e r s  t h a t  i t s  m e m b e r s  w h o  v i o l a t e  t h e  l a w  : 

a t  e v e r y o n e ' s  e x p e n s e  m u s t  s u f f e r  p e n a l t y .

W i t h  a l l  d u e  r e s p e c t  t o  a n d  c o n s i d e r a t i o n  f o r  a l l  w h o  p a r t i c i p a t e  i n  

t h i s  s e e m i n g l y  n e v e r  e n d i n g  d i a l o g u e ,  t h e  b o a r d  s u b m i t s  t h e  f o l l o w i n g  • 

r e c o m m e n d a t i o n s  f o r  y o u r  c o n s i d e r a t i o n :

1. R e t a i n  p r e s e n t  l a w  f o r  d e t e r m i n i n g  t h e  m e a s u r e  o f  c i v i l  l i a b i l i t y .

2 .  A s  s t a t e  p o l i c y  e m p h a t i c a l l y  p u t  l i c e n s e e s  a n d  t h e  p u b l i c  o n  n o t i c e  

t h a t  i l l e g a l  u s e  o f  s u b s t a n c e s  w i l l  n o t  b e  c o n d o n e d  i n  t h e  S t a t e  o f  

A l a s k a .

3 .  R e q u i r e  f o r  I n c i d e n t s  i n v o l v i n g  D W I  t h a t  t h e  o f f e n d i n g  p a r t y  a l s o  

L>e s u b j e c t e d  t o  t e s t s  t o  a s c e r t a i n  i f  o t h e r  s u b s t a n c e s  a r e  p r e s e n t  

1 i  t h e  p e r s o n ' s  b o d y  w h i c h  a l s o  m a y  h a v e  c a u s e d  I n t o x i c a t i o n .

4 .  W h t n  p o s s i b l e  a n d  a p p r o p r i a t e  r e q u i r e  D W I  i n c i d e n t  I n v e s t i g a t i n g  

o f f i c e r s  t o  d e t e r m i n e  w h e r e  a n d  w h e n  a n  o f f e n d i n g  p e r s o n  l a s t  

o b t a i n e d  a n  I n t o x i c a t i n g  s u b s t a n c e .  I f  f r o m  a  l i c e n s e e ,  t h i s  

I n f o r m a t i o n  b e  p r o v i d e d  t o  t h e  b o a r d .

5. P r o v i d e  t h a t  a n  i n c i d e n t  i n v o l v i n g  a  l i c e n s e d  b u s i n e s s  o r  p r e m i s e s  

b e  r e p o r t e d  i n  w r i t i n g  b y  t h e  a p p r o p r i a t e  l a w  e n f o r c e m e n t  a u t h o r i t y  

h a v i n g  j u r i s d i c t i o n .  I f  n o t  r e p o r t e d  b y  l o c a l  a u t h o r i t i e s ,  t h e n  

r e f u n d  o f  l i c e n s e  f e e s  t o  a  m u n i c i p a l i t y  b e  t e r m i n a t e d  w i t h o u t  f a i l .

6 .  F o l l o w i n g  t h e  G o v e r n o r ' s  T a s k  F o r c e  o n  D r u n k  D r i v i n g ,  r e q u i r e  t h a t  

a  m a n d a t o r y  c o u r s e  o f  i n s t r u c t i o n  a b o u t  a l c o h o l  a n d  a l c o h o l  T a w s  

b e  p r o v i d e d  b y  t h e  i n d u s t r y  t o  i t s  e m p l o y e e s .

7. A p p o i n t  a n  i n t e r i m  c o m m i t t e e  t o  d r a f t  a m e n d m e n t s  t o  l a w  f o r  s u b m i s s i o n  

d u r i n g  t h e  n e x t  s e s s i o n  o f  t h i s  l e g i s l a t u r e .



Senator Edna B. DeVries -5- April 12, 1985

U n l e s s  y o u  p r e f e r  t o  s u b s t a n t i a l l y  m o d i f y  A l a s k a ' s  l a w ,  p r e s e n t  l a w  

p l a c e s  r e s p o n s i b i l i t y  f o r  a l c o h o l  o n  e v e r y o n e  f r o m  h e a l t h  p r o g r a m s ,  

s c h o o l s ,  l a w  e n f o r c e m e n t ,  l o c a l  g o v e r n m e n t s ,  l i c e n s e e s ,  t h e  p u b l i c  a n d  

t h e  b o a r d .  I t  i s  a  c o l l e c t i v e  p r o b l e m  a n d  a c o l l e c t i v e  r e s p o n s i b i l i t y .

- T h e  p r e s e n t  l a w  i s  c e r t a i n l y  n o t  w i t h o u t  i t s  f a u l t s ,  b u t  i t  w o r k s  a n d  

h a s  t h e  i n g r e d i e n t s  f o r  d e a l i n g  w i t h  l i c e n s e e s  w h o  d o  n o t  e x e r c i s e  t h e i r  

l i c e n s e  i n  t h e  b e s t  i n t e r e s t  o f  t h e  p u b l i c .

T h e  b o a r d  w o u l d  l i k e  t o  e x p r e s s  o n e  p o i n t  f o r  f u r t h e r  d i s c u s s i o n  o r  

c l a r i f i c a t i o n .  W h e n  a n  i n t o x i c a t e d  p e r s o n  c a u s e s  i n j u r y  t o  a  t h i r d  p a r t y  

a n d  t h e  l e v e l  o f  i n t o x i c a t i o n  i s  d e t e r m i n e d  t o  b e  . 1 0  B A C  f o r  t h e  

I n t o x i c a t e d  p e r s o n ,  a n d  i f  i t  i s  i n t e n d e d  t h a t  l i c e n s e e s ,  t h e i r  a g e n t s  o r  

e m p l o y e e s  b e  h e l d  c i v i l l y  l i a b l e ,  t h i s  i s  p o o r  p u b l i c  p o l i c y  a n d  i s  

t a n t a m o u n t  t o  p r o h i b i t i o n .  L i c e n s e e s  w h o  s e r v e  a l c o h o l i c  b e v e r a g e s  f o r  

c o n s u m p t i o n  o n  t h e  p r e m i s e s  w o u l d  b e  u n a b l e  t o  o p e r a t e .  N o  l i c e n s e e ,  

a g e n t  o r  e m p l o y e e  c a n  d e t e r m i n e  a . 1 0  B A C  o f  a  p e r s o n  w i t h o u t  u s i n g  s o m e  

m e a s u r i n g  d e v i c e .  F o l l o w i n g  s e r v i c e  o f  o n e  o r  t w o  b e v e r a g e s  a t  a 

l i c e n s e d  p r e m i s e s  t h e  p u b l i c  w o u l d  n o t  a c c e p t  t h e  i m p o s i t i o n  o f  h a v i n g  

t o  s u b m i t  t o  a f o r m  o f  e l e c t r o n i c  o r  p h y s i c a l  t e s t .

T h e  b o a r d  h a s  t r a d i t i o n a l l y  c o n v e n e d  a m e e t i n g  1 n  J u . , e a u  d u r i n g  t h e  m o n t h  

o f  F e b r u a r y  o f  e a c h  y e a r  f o r  t w o  p u r p o s e s .  F i r s t ,  t o  f u l f i l l  i t s  r e ­

s p o n s i b i l i t y  u n d e r  A S  0 4 . 0 6 . 0 5 0 ,  a n d  s e c o n d ,  t o  h a v e  t h e  o p p o r t u n i t y  t o  

m e e t  w i t h  l e g i s l a t o r s  a n d  l e g i s l a t i v e  c o m m i t t e e s  d u r i n g  l e g i s l a t i v e  

• s e s s i o n s .  H o w e v e r ,  b e c a u s e  o f  p r e s e n t  i n t e r e s t ,  c o n c e r n s ,  a n d  y o u r  

r e q u e s t  f o r  t h e  b o a r d ' s  w r i t t e n  c o m m e n t s ,  t h e  b o a r d  i s  s c h e d u l e d  t o  b e  

i n  J u n e a u  a g a i n  t h i s  y e a r  o n  A p r i l  3 0 ,  a n d  f o l l o w i n g  d a y s  i f  a p p r o p r i a t e  

o r  n e c e s s a r y .  T h e  b o a r d  a n d  s t a f f  w i l l  b e  h a p p y  t o  p r o v i d e  y o u  w i t h  

a n y  a d d i t i o n a l  i n f o r m a t i o n  w h i c h  m a y  b e  o f  h e l p .

P L S : v k

c c :  S e n a t o r  F r a n k  F e r g u s o n  

S e n a t o r  J a c k  C o g h i l l  

S e n a t o r  V i c  F i s c h e r  

S e n a t o r  A r l i s s  S t u r g u l e w s k i

P a t r i c k  L. S h a r r o c k  

D i r e c t o r
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DRAM SHOP LIABILITY: CURRENT TRENDS AND RATIONALE
A B  2005 refers to the potential legal liability of licensed servers of 

alcholic beverages for injuries caused by their intoxicates and underaged 

patrons. The concept of dram shop liability has had a major resurgence in 

the United States since 1979 (one year after the California legislature 

immunized licensees from most forms of liability), concurrent with the 

increasing public concern and outcry over the enourmous societal costs of 

drunk driving. Currently, thirty-nine states and the District of Columbia 

impose dram shop liability in some form (through statutes and state Supreme 

Court decisions) while other states have adopted it through lower court 

decisions (see attached chart for details). Numerous governmental public 

interest and private groups, including the Presidential Commission on Drunk 

Driving, support dram shop liability law as an appropriate public health 

approach for reducing the number of injuries and deaths caused by drunk 

drivers and for compensating victims.

The increased attention on the retail alcoholic beverage industry is not 

surprising. Research shows that 5 0 %  or more of all drunk drivers are 

drinking in licensed establishments just prior to the drunk driving incidents. 

Given the terrible costs of overconsumption and the prevalence of heavy 

drinking in retail establishments, the retailing of alcoholic beverages must be 

considered a hazardous activity, one that requires both skill and care to 

protect others.

Yet, despite the potential dangers involved, m a n y  retailers have, until 

recently, paid little attention to their role in the drunk driving prevention 

effort. Staff are often ghien only the most minimal training, management 

has often geared their policies to maximize alcohol profits, and staff incomes



are often directly tied to selling large quantities of alcohol without regard to 

potential consequences. Establishments are frequently understaffed, and 

irresponsible promotions —  such as happy hours and drink and drown nights —  

have been used to encourage heavy drinking. These practices, which are now 

being reexamined and reformed both within and outside the industry, would 

be considered intolerable for other less hazardous business activities in our 

society. Thus, the increased exposure of the retail industry to dram shop 

liability reflect? the increasing awareness that retailers do have a major, 

shared responsibility to prevent drunk driving and other alcohol-related 

problems emanating from their establishments.

A B  2005: T H E  M O D E L  R E S P O N S I B L E  BUSINESS P R A C T I C E S  D E F E N S E

A B  2005 will bring California in line with what is a national trend, 

and, at the sa m e  time, addresses uncertainties in current law. It establishes 

a "responsible business practices defense", which provides a defendant a 

means of protection from liability if, at the time of the service of alcoholic 

beverages, the drinking establishment and its employees were following 

responsible business policies, procedures and actions. This defense 

encompasses the recent efforts by the retail industry, educators, 

governmental organizations, and others to develop server intervention 

programs. Server intervention refers to reforms by retail establishments 

which are designed to reduce the risk of serving alcoholic beverages to 

intoxicated or underaged persons.

The Model Responsible Business Practices Defense was drafted as part 

of the Model Alcoholic Beverage Retail Licensee Liability Act of 1985 *o 

address several problems in, current dram sTiop law and practice. The Model 

Act was the culmination of an eighteen month federally-funded research

2



project conducted by the Prevention Research Group of the Medical Research 

Institute of San Francisco (now at the Prevention Research Center of the 

Pacific Institute for Research and Evaluation). The research project analyzed 

in detail the role of dram shop liability in the prevention of alcohol-related 

problems, particularly drunk driving, and the current status of server 

intervention programs. The research showed that most dram shop cases did 

not examine the defendant's serving and management practices, which arc 

critical to the establishment's ability to adhere to its legal responsibilities. 

The noninclusive list of management policies incorporated into the Model Act 

reflects an evaluation of the best server intervention programs in the country 

and provides an explicit guide to courts and juries for evaluating an 

establishment's adherence to a reasonable standard of care to protect the 

public.

Because of the lack of service and management standards, the law 

provides very little guidance to defendants regarding what is expected of 

them to avoid liability. M a n y  licensees have felt that law suits were 

inevitable. In some cases this has meant an indifferent response instead of 

preventive action. It has also encouraged quick settlements by insurance 

carriers, even if a licensee did act responsibly in the given circumstances, 

and often results in exhorbitant insurance premiums. A B  2005, with its 

noninculsive list of management standards, provides a basis for evaluating a 

licensee's relative risk of liability and a strong incentive for a licensee to 

adopt more responsible practices.

C O N C L U S I O N

A B  2005 is an important step in the, development of a comprehensive 
w «

public policy to prevent drunk driving and other alcohol-related problems.

The bill relies on ordinary principles of negligence to impose liability on

3



licensees who conduct their business without due care for the safety of 

others. It does not constitute an unusual burden on the industry; rather, it 

relies on legal liability principles that affect all businesses and citizens 

conducting business in our society. It is a public health and safety measure 

that reflects community standards and expectations.

A B  2005 provides clear guidelines for defining the licensees' 

responsibility, acting as a strong incentive for industry-wide reform.

Continued research and evaluation of server intervention programs can be 

expected with the passage of A B  2005 so that the business practices most 

conducive to prevention will become increasingly standardized. Business that 

can show adherence to the standards will be able to justify lower insurance 

premiums, an additional incentive for compliance. In short, A B  2005 will 

trigger appropriate action by licensees, researchers, program developers and 

evaluators, insurance companies, citizen's groups and others to prevent the 

carnage on our highways and the terrible toll alcohol plays in our society. It 

also provides just compensation to drunk driving victims, placing the financial 

burden appropriately —  on the irresponsible sellers of alcoholic beverages who 

have profited from the injury-producing incident. A B  2005 therefore 

represents an important public health measure that deserves support from 

health and safety constituencies, concerned citizens and policymakers.
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APPENDIX A

A B  2005: S U M M A R Y

Purpose of A c t: (1) To prevent intoxicated traumatic injuries, death, and 
other damages; (2) To provide compensation to those suffering as a result of 
intoxication-related incidents.

Plaintiffs (who can sue): Any person who suffers injury.

Defendants (who can be sued): Any alcohol beverage retailer (and their
employees and agents), who, at the time of furnishing of the alcohol, was 
required by law to hold an alcoholic beverage license. Social hosts remain 
exempt from civil liability.

Acts Giving Rise to Liability: The negligent service of alcoholic beverages 
to a minor or an intoxicated person.

Defenses: (1) Any defenses generally applicable to tort actions under 
California law; (2) Responsible Business Practices Defense.

A B  2005: Q U E S T I O N S  A N D  A N S W E R S

(1) D O E S  A B  2005 B E N E F I T  T H E  D R U N K  D R I V E R ?

N o . Intoxicated wrongdoers are not "off the hook." They are still 
responsible, criminally and civilly, for the injuries that they cause.
A B  2005 requires the intoxicated wrongdoer to share the fault with 
the negligent or reckless provider of alcohol.

(2) ISN'T A B  2005 A  M A K E - W O R K  P R O J E C T  F O R  PLAINTIFF'S 
A T T O R N E Y S ?

N o . A B  2005 is designed to encourage responsible business practices 
by servers of alcohol in providing a defense to those licensees who can 
demonstrate such responsible practices.

(3) C A N  U N L I C E N S E D  F U R N I S H E R S  O F  A L C O H O L  (SOCIAL HOSTS) BE 
H E L D  L I A B L E  U N D E R  A B  2005?

N o . Only those defendants who are required to have a license can be 
held liable.

(4) IS T H E  LIABILITY O F  A  L I C E N S E E  F O R  S E R V I N G  M I N O R S  O R  
I N T O X I C A T E D  P E R S O N S  A  N E W  C O N C E P T  IN CIVIL 
R E S P O N S I B L I T Y ? *«

No. A B  2005 is based upon ordinary principles of tort law, which 

have been applied by numerous courts across the country to



unreasonable serving practices by retail licensees. This type of 
responsibility has also been recognized by criminal laws, which provide 
for criminal liability if licensees serve minors or intoxicated persons. 
Every business and private citizen has a general legal responsibility to 
act responsibly in preventing foreseeable harm to others.

D O E S  A B  2005 U N F A I R L Y  I M P O S E  A  S T A N D A R D  O F  C A R E  F O R  
C O M M E R C I A L  S E R V E R S  O F  A L C O H O L  T H A T  IS N O T  E X P E C T E D  
F R O M  O T H E R  T Y P E S  O F  R E T A IL B U S I N E S S E S ?

No. A B  2005 utilizes the sa m e  tort standards that other businesses 
are subject to, and A B  2005 takes into account the difficulties that 
face licensed purveyors of alcohol. A B  2005 recognizes that the sale 

of alcoholic beverages requires the exercise of skill and care to 
protect the public due to the hazardous nature of this business 
activity.

W H A T  A R E  R E S P O N S I B L E  B U SINESS P R A C T I C E S ?

A B  2005 lists illustrative management and server practices and policies 
that a jury can consider in determining the merits of a responsible 
business practices defense. These practices are well-recognized within 
the alcoholic beverage industry, and are already adhered to by m a n y  
responsible licensed establishments. For example, evidence of 
responsible m anagement policies, procedures, and actions would include 
encouraging persons not to b e come intoxicated if they consume 
alcoholic beverages on the defendant's premises, and to promote the 
availability of non-alcoholic beverages and foods.

C A N  T H E  L I C E N S E E  A V O I D  LIABILITY B Y  A T T E N D I N G  A  " C R A S H  
C O U R S E "  O N  S E R V E R  T R A I N I N G ,  E V E N  IF H E  A C T S
Ir r e s p o n s i b l y  a t  t h e  t i m e  o f  s e r v i c e ?

N o . The licensee must act responsibly at the time of the service of 
alcoholic beverages. The fact that a licensee attended a training 
course might actually be used against him if he failed to follow the 
procedures and practices learned in the training.



C U R R E N T  S T A TU S O F  S E R V E R  LIABILITY L A W S

Statutory Liability: 23 sta tes

Common Law Liability (court-made law): 27 sta tes
-Lower courts only: 5 states
-Common law only: 16 sta tes

+ D istrict o f Columbia

Total Number o f S tates with Server Liability: 39 states
+ D istrict o f Columbia

Total Number o f S tates without Server Liability: 11 sta tes

OTHER FACTS

-  Nine (9) sta tes have enacted new server liability statutes since 1971, seven  
(7) of these in the last five (5) years.

-  Six (6) sta tes have established common law server liability in the last five
(5) years.

-  Since the California legislature enacted its restrictive statutes in 1978, 
only one other sta te , Florida, has curtailed server liability to any extent.



R E S U M E

•VICTOR COLMAN, J.D.

217 Parnassus Avenue
San Francisco, California 94117
(415) 665-8733

Prevention Research Center 
2532 Durant Avenue 
Berkeley, California 94704 
(415) 486-1111

Specialist: Dram Shop L iability Laws

Current R esearch Projects

(1) Legal Research Analyst, Prevention Research Center, P acific Institute for Research 
and Evaluation. Help to design, conduct and supervise original research on drug 
and alcohol prevention policy and the law.

(2) A ssociate Director, Prevention Research Group, Medical Research Institute o f  San 
Francisco. A ssociate Director of 18-m onth federally funded study. Research  
included the analysis o f current server intervention programs, dram shop statutes  
and relevant case law, and the drafting o f  a comprehensive model dram shop law. 
(Grant objectives com pleted, final report due September 1985.)

Book Chapters

(1) Liquor Liability Law (Goldberg and Mosher). New York: Matthew Bender Co.
(writing in progress, publication in 1986).

Journal A rticles

(1) "Preventing A lcohol-R elated Injuries: Dram Shop Liability in a Public Health
Perspective,"  (co-authored with B. Krell and J. Mosher). Western State University  
Law Review , Volume XII, No. 2 (Spring 1985).

(2) "Dram Shop Laws: A Prevention Tool." Paper presented at the 40th annual forum
o f the National Council on Alcoholism , April 11-15, 1984.

C onference Presentations on Dram Shop Liability

(1) Seminar on Dram Shop Litigation in M assachusetts and New England States, 
sponsored by the M assachusetts Academy o f Trial Attorneys, October 12, 1984.

(2) Seminar on Preparation and Trial o f Dram Shop Cases, sponsored by the Michigan 
Trial Lawyers A ssociation, June 22, 1984.

(3) Workshop on Dram Shop Liability and Server Intervention Programs. National 
Council on Alcoholism , 40th Anniversary Forum, April 12-15, 1984.

L itigation Experience

(1) Research A ssistant to Bruce E. Krell, A ttorney at Law, 345 Grove S treet, San 
Francisco, California 94102. Drafted pleadings and researched legal issues for dram 
shop case in 1983, which was u ltim ately settled  for 10.5 million dollars.



DRAM SHOP LEGISLATION

The word "dram" is an old english term for a shot or glass of liquor.

Nationally, one half of all highway deaths are alcohol related. In the 
state of Alaska between 1978 and 1983, 386 people died in alcohol related 
traffic deaths and 7,329 people were injured. Dram shop laws are drafted 
for the purpose of reducing the number of these deaths, injuries and 
social costs by encouraging liquor servers to share responsibilities 
associated with drinking and driving. Dram shop laws do not result in any 
cost to the state and are self-enforcing.

DEFINITION

Dram shop laws are laws which establish the civil liability of a bar or 
liquor store owner who sells alcohol to an intoxicated person or minor who 
subsequently is involved in an accident in which a third party is injured 
or killed. Dram shop laws enable a victim to recover damages against a 
bar or liquor store owner by making them liable should they violate state 
laws making it illegal to serve or sell alcohol to intoxicated people.

BACKGROUND

Prior to the temperance movement in the early 1800's an alcohol server 
could not be held liable for any damages caused by an intoxicated customer 
because the server was judged too far removed from the situation to be 
considered responsible. Basically, the old common law rule held that only 
the drunk person could be held responsible for their actions. This 
principle of law still holds today in many states, generally prohibiting 
recovery of damages against the supplier even it that person knowingly 
served an intoxicated person or minor who later went on to injure or kill 
another person.

Dram shop laws were spawned from the temperance movement in the early 19th 
century. Throughout a number of states, the old common law has given way 
to a doctrine of common law liability which assumes that the server can be 
reasonably expected to foresee damages resulting from the actions of an 
intoxicated customer and that the illegal sale of alcohol can be 
considered a proximate cause of the damages in legal terms.

The first dram shop law was adopted in Wisconsin in 1849. Today,
38 states and the District of Columbia have some form of dram shop 
liability.



Alaskan Law

Alaska has provided for dram shop liability since statehood. In 1980, the 
alcohol beverage statute was rewritten to change the standard of civil 
liability of alcohol beverage vendors from ordinary negligence to criminal 
negligence. The criminal negligence provision requires that the server 
must act with "gross negligence"— instead of "ordinary negligence" which is 
applied in most other cases. As a result, very few vendors have actually 
been held liable since criminal negligence is often difficult to prove.
The action by the legislature in 1980 took place in the Senate Finance 
committee with little or no public input. The provision itself was 
actually part of a larger bill.

HB 345

HB 345 was introduced by the Governor at the recommendation of his 
appointed Task Force on Drunk Driving chaired by Representative Clocksin.
HB 345 simply returns the standard of negligence from criminal to ordinary 
negligence under common law, thus eliminating the necessity of proving 
criminal intent. Servers of alcoholic beverages would carry a greater 
burden of responsibility to ensure that intoxicated customers are not 
served if they plan to drive. Alaskan bar and liquor store owners would 
be forced into playing an active role in preventing injuries and deaths 
caused by drunk drivers. IB 345 also includes bootleggers.

Liquor Liability It ̂ uiuiice

An associated issue is the high cost and reduced availability of liquor 
liability insurance in Alaska. As in many states which have enacted dram 
shop laws, liquor liability in Alaska is available through only one 
company. In the past two years, the cost of insurance has increased 
significantly. However, the Governor's Office and the Division of 
Insurance maintain that the insurance problems facing the liquor industry 
are also facing many other industries and professions through out the 
state including fishing, health care and law practices. An insurance task 
force has been working during the past few months to review insurance 
problems in the state and recommend solutions. Liquor liability insurance 
problems are also a problem in states that do not have dram shop laws.
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proach has been employed by the United S t a t e s •S u p r e m e .C o u r t J^ /S e l  
Duke Fewer v. Carolina Environmental Study G r o u p , ri433AlI.S. 59^p53
TT97BT7



T h e  H o n o r a b l e  D a v i d  T h o m p s o n
A l a s k a  S t a t e  H o u s e

The intensity of judicial review legislation, 
portional to the individual rights t h r e a t e n e d " Lyn den~ “Transpoftr- 
v. S t a t e , 532 P . 2d 700 (Alaska 1975). : When a statut-e.-vtteea^eTa^^gl 
fundamental right it is subjected to "strict scTOti£y^^nB;^p.' 
unconstitutional unless a "compelling 'state interest 
the law is demonstrated. Dunn v. B l u mstein,-- 405 4I.lSw^3301^1^72^ 
Shapiro v. T h o m p s o n , 394 U.S. 613 (1967)-^,. Whore a\-;Jtr3nSamen' 
right is not involved, the standard o f ^ e v i e w "  is'^.vdlesseip^ 
requiring a showing that the - legislature Vs means^are .-. ratiqnaTl^ 
related to the acknowledged goals. Jandridgc .
U.S. 471 (1970). Identification of a right as 1 ' f u n d a n e n t a T ^ ^ ^  
often outcome determinative. In White v. : State 
(Mont. 1933), employing a strict scrutiny analysis:^| 
held that a $300,000 tort damages limitation a g a i i s ^ f h e ^ p a ^ ^  
was an unconstitutional infringement o f ^ r x u n d a m e n t a i ' | ^ g ^ w | b u t ^  
in Leliefeld v. J o h n s o n , 659 P . 2d 111 (Idaho 1983)
"rational basis" analysis, the court found a $100',' 
on tort damages against the state to be rationally-|r'elatecLpfiear^ 
to protect-the public treasury.

In recent y e a r s , a "means oriented", scrutinyS/hasWja^L^ 
oped in which courts closely examine the actual social;-' 
nomic justifications for specific laws. For example, in 'AmefibaiW 
Bank and Trust Company v. Community Hospital of VLos Gatos-r? 
S a r a t o g a , 660 P. 2d 829 (Cal. 1983), the California.. Supreme'sCqiiri| 
struck a medical malpractice recovery limitation statute;^ecalSe| 
victims of malpractice derived no reasonably jusjK^suI 
compensate for disadvantages imposed b y : the statute^XEhere^^ii'e2 
assumption underlying the statute that there existed wa.vxelat:ioHra 
ship between containment of rising medical costs and^limltatiSr^ 
of damages recoverable was found to be false. Where^suhstanl:!:^^ 
"means scrutiny" is not employed, in the medical-ir^lprac^cel 
litigations, .the reasonably just substitute argvimentF^S/Cha-t^^^ 
loss of recovery potential to some malpractice v i c t i m ^ l s ^ L  „
u . .  n ______  .•_________1   .*________  j  t _________________  i  ______by lower insurance premiums and lower medical care-cos't-^^ehfex^l 
ally results in. a finding of constitutionality- of/i^he^lawi^ j S e e | j 
for example-, Strykowski v. W i l k e , 261 N.3f.2d 434 (Wis 
the other h a n d , where a "means scrutiny" - is- employed^^^lietlie 
explicitly or implicitly, the recovery l i m i t a t i o n ^ s ^ ^ s j b ^ l ?  
ruled unconstitutional. See American Bank and T r u s t ^ C o r a p a n y ^ ^  
Community Hospital of Los Gatos-Saratoga  ̂ 6 6 0 P„ 2 d--8 2 ̂
1983) ; Arneson v. O l s o n , 270 Il.W.2d 125; (N.D. 1973 
Central DuPage Hospital A s s o c i a t i o n , 347 N.E.2d 73 (il 1.ujjl 
Jones v. State Board of Medicine, 555 P.2d 399 (Idaho 1^97612^® *
---------------------------------------------------------   ^ ' .75

* “ fV* " *
Assuming that an "insurance crises11 faces^thtf^a^uo| 

industry, the industry is unable to offer an equivalent^ria^ 
sonably" just substitute as is arguably offered b y A :t he'pneBIusT
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profession which serves 
ingly, regardless of the type 
court is likely to uphold damages 
tect the liquor industry unless 
substitute is provided in exchange 
the industry. One such benefit 
adoption of strict liability.as the 
limitation on damages. Such legis 
and functionally similar t o , w o r k e r 1 
ognizing that as long as .alcohol 
consumed beverage that it will 
ous injuries, in exchange for 
injury proximately resulting from 
hoi, the plaintiff wo u l d  have 
against the dispenser upon proof 
injury.

Of course, although the 
exposed to strict liability, he is 
a damages recovery limitation, 
would, of course, have to be legis 
be subject to a means-end analysis 
scheme of this type is likely to pass

In summary, a legislat 
injuries resulting from negligent 
constitutional without a "reasi.nab 
curtailed common-law benefits would 
created benefits. A  legislative ' 
insurance crises would not be a 
cause of the lack of continuing 
more importantly, because of the 
just substitute when dealing with 
public at large. Reasonably just 
been approved py the United, State 
v. Carolina Environmental S 
Crowell v. Benson, 285 U.S.

*/ The statutory limit must be 
fair compensation in most situa 
U.S. 22, 41 (1931), rejecting a 
worker's compensation act the 
difficulties wh i c h  inhere in the 
the Congress was entitled to provide .for 
which would reasonably approximate



. • .  ........

. • • — * i \ r  ; — . -

• '  . . 5  ?>' ~
The Honorable David Thompson .
Alaska State House

Como any v. W h i t e , 243 U.S. 188 .(1917). \ , t,-
liability in exchange for a reasonable liraitat 
one, and possibly the only type of legislatio: 
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O ffic ia l  B u sin ess

Alaska State Legislature
House

S ' e d A  •

V i c t o r  J. Colman, J.D. 

P r e v e n t i o n  R e s e a r c h  C e n t e r  

2532 D u r a n t  A v e n u e  

B e r k e l e y ,  Ca 94704

Pouch V  

State Capitol 

Juneau, Alaska 99811 

st 28, 1985

D e a r  Hr. Colman:

T h i s  l e t t e r  is to c o n f i r m  c o n v e r s a t i o n s  yo u  h a v e  had w i t h  m y  staff 

P a t t i  M a c k l i n  r e g a r d i n g  y o u r  t e s t i f y i n g  on the M o d e l  D r a m  Shop 

A c t  b e f o r e  the H o u s e  S t a t e  A f f a i r s  C o mm i t t e e .  E nc l o s e d  is a copy 

of the l e g i s l a t i o n  that the c o m m i t t e e  w i l l  be h e a ring, H o u s e  Bill 

345 r e l a t i n g  to A l c o h o l  S e r v e r  L i c e n s e e  L i a b i l i t y . T h e  C o m m i t t e e  

w i l l  be m e e t i n g  S e p t e m b e r  10, 1985 f r o m  9 - 1 1 : 3 0  am and 1:30 - 4:30 

p m  at the L e g i s l a t i v e  I n f o r m a t i o n  O f f i c e  loca t e d  at 1024 W est S ixth 

in A n c ho r a g e .

E n c l o s e d  p l e a s e  also find a r o u n d t r i p  ti c k e t  f r o m  Sa n  F r a n c i s c o  to 

A n c h o r a g e ,  l e a v i n g  San  F r a n c i s c o  the e v e n i n g  of the 17th and 

l e a v i n g  A n c h o r a g e  the m o r n i n g  a f t e r  the m e e t i n g  on S e p t e m b e r  19th. 

Y o u  ha v e  r e s e r v a t i o n s  for the e v e n i n g s  of S e p t e m b e r  17th and 18th 

at the C a p t a i n  C o o k  H o t e l  d o w n t o w n  A n c h o r a g e ,  one b l o c k  f r o m  the 

m e e t i n g  place. The H o t e l  h a s  b e e n  p r e - p a i d  and I wi l l  be s e n d i n g  

y o u  m o n e y  to c o v e r  y o u r  o t h e r  exp e n s e s .

P a t t i  M a c k l i n  w i l l  be at the a i r p o r t  to p i c k  y o u  up on S e p t e m b e r  

17th. I loo k  f o r w a r d  to m e e t i n g  yo u  and h o p e  y o u  e n j o y  y o u r  visit 

to Alaska.

S i n c e re l y ,

vatie H u r l e y , C h a ^ r  

H o u s e  S t a t e  A f f a i r s  C o m m i t t e e
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D E P A R T M E N T  O F  P U B L I C  S A F E T Y  

P O S I T I O N  P A P E R  - H B  3 4 5

F E B R U A R Y  3 ,  1 9 8 6

" A n  A c t  r e t u r n i n g  t h e  s t a n d a r d  f o r  c i v i l  l i a b i l i t y  o f  v e n d o r s  o f  a l c o ­

h o l i c  b e v e r a g e s  t o  o r d i n a r y  n e g l i g e n c e  u n d e r  c o m m o n  l a w ;  a n d  p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e . "

T h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y  s u p p o r t s  t h i s  l e g i s l a t i o n .

T h i s  l e g i s l a t i o n  w o u l d  r e t u r n  t h e  s t a n d a r d  o f  n e g l i g e n c e  t o  o r d i n a r y  

n e g l i g e n c e  u n d e r  c o m m o n  l a w ,  t h u s  e l i m i n a t i n g  t h e  n e c e s s i t y  o f  p r o v i n g  

c r i m i n a l  i n t e n t .  E n a c t m e n t  o f  t h i s  l e g i s l a t i o n  w o u l d  p l a c e  a  g r e a t e r  

b u r d e n  o f  r e s p o n s i b i l i t y  u p o n  t h e  s e r v e r s  o f  a l c o h o l i c  b e v e r a g e s  t o  

e n s u r e  t h a t  p e r s o n s  w h o  s h o w  s i g n s  o f  i n t o x i c a t i o n  a r e  n o  l o n g e r  s e r v e d  

d r i n k s  i f  t h e y  p l a n  t o  d r i v e .  T h e  r e a l  b e n e f i t  o f  t h i s  l e g i s l a t i o n  i s  

t h a t  a l c o h o l  b e v e r a g e  s e r v e r s  w i l l  b e  f o r c e d  t o  p l a y  a n  a c t i v e  r o l e  i n  

t h e  p r e v e n t i o n  o f  a l c o h o l - r e l a t e d  h i g h w a y  d e a t h s  a n d  i n j u r i e s .

D u r i n g  c a l e n d a r  y e a r s  1 9 7 8  t h r o u g h  1 9 8 4 ,  t h e r e  w e r e  4 5 6  p e r s o n s  k i l l e d  

a n d  8 , 3 8 9  p e r s o n s  i n j u r e d  i n  a l c o h o l  r e l a t e d  t r a f f i c  a c c i d e n t s .  T h e  

e s t i m a t e d  c o s t  o f  a l c o h o l  r e l a t e d  a c c i d e n t s  d u r i n g  t h i s  t i m e  p e r i o d  w a s  

a c o n s e r v a t i v e  2 0 9 . 6  m i l l i o n  d o l l a r s .  T h e  p u r p o s e  o f  t h i s  l e g i s l a t i o n  

i s  t o  r e d u c e  t h e  n u m b e r  o f  a l c o h o l  r e l a t e d  t r a f f i c  d e a t h s ,  i n j u r i e s  a n d  

s o c i e t a l  c o s t s  i n  A l a s k a  b y  e n c o u r a g i n g  t h e  s e r v e r s  o f  a l c o h o l i c  b e v e r ­

a g e s  t o  s h a r e  i n  t h e  r e s p o n s i b i l i t i e s  r e l a t e d  t o  t h e  c o n s u m p t i o n  o f  

a l c o h o l  a n d  d r i v i n g .  T h e  s e r v e r s  w i l l  n o t  s u f f e r  f r o m  t h e  e n a c t m e n t  o f  

t h i s  l e g i s l a t i o n ,  i f  t h e y  t a k e  p r u d e n t  a c t i o n  b y  p r o v i d i n g  s e r v e r  

t r a i n i n g  a n d  b e c o m i n g  i n v o l v e d  w i t h  o t h e r  p r o v e n  p r o g r a m s  d i r e c t e d  a t  

r e d u c i n g  t h e  i n c i d e n c e  o f  d n m k  H H u i n r .

A N A L Y S I S

P U R P O S E

R E C O M M E N D E D

T.  M i c h a e l  L e w i s ,  P r o g r a m  D i r e c t o r  

A l a s k a  H i g h w a y  S a f e t y  P l a n n i n g  A g e n c y

A P P R O V E D  B Y :

D A T E :

D e p a r t m e n t  o f  P u b l i c  S a f e t y

D A T E :
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Bill/Resolution No. : 
T i t l e: An act to'

HB 3 4 5
____________return the standaTT

for civil liability of vendors of
alcoholic beverages_____

Sponsor:__ Rules Committee
R e q u e s to r : Governor
D ate  o f  R e q u e s t : 4 /1  / 8 5

F I S C A L  D E T A IL

A gency A ffe c te d : P u b l i c  S a f e t y _____________
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C o m p o n en ts  :
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O P E R A T I N G FY  86 F Y  87 F Y  88 FY  89 F Y  90 FY  91
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L eg isla tiv e  F in an ce  
L eg is la tiv e  S p o n so r 
R equesto r
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PREVENTION RESEARCH  CEN TER
2532 Durant Avenue 

Berkeley, California 94704 
(415)486-1111

F E B  1 1 1986

To: Representative Katie Hurley
Pouch V
Juneau, Alaska 99801

From: Victor Colman, Legal Research Analyst 
Prevention Research Center 
2532 Durant Avenue 
Berkeley, California 94704

Date: February 7,1986

Re: H B  345

Dear Rep. Hurley:

Thank you for letting me testify yesterday at the State Affairs Committee on HB  
345. As a co-drafter of the Model Dram Shop Act it is always a pleasure to be 
included in the dialogue at the state legislative level.

I also wanted to convey to you a few additional thoughts regarding H B  345; mostly 
in reponse to the testimony given at the February 5 hearing.

(1) Legislative Trends:

A  representative from the insurance industry said that current dram shop legislative 
efforts are cutting back on liability. This is only partially true. Although some states 
have restricted their dram shop statutes, many other states are simply clarifying 
their laws, with much consideration being given to the Responsible Business 
Practices Defense, found in the Model Act. Additionally, numerous states have 
changed their common law to include commercial server liability. On balance, then, 
I would say that if a trend exists, it is toward the imposition of server liability.

(2) Drinker as Defendant:

Several witnesses kept referring to the proposed dram shop statute as one which 
substitutes the fault of the commercial server. This is wholly untrue. The burden of 
responsibility is one which is shared by both the drinker and the server; and most 
courts still characterize the drinker as a primary tortfeasor.

A NATIONAL CENTER FOR THE STUDY OF ENVIRONMENTAL APPROACHES TO PREVENTION OF ALCOHOL-RELATED PROBLEMS 

A PROJECT OF THE PACIFIC INSTITUTE FOR RESEARCH AND EVALUATION



(3) Social Host Liability:

Several witnesses emphasized the alleged discriminatory practice of not including 
social hosts within the proposed dram shop statute. Tins complaint implies that 
social hosts are immunized from civil liability suits. Tin's assumption is clearly 
wrong. Social hosts can be sued under a common law theory of recovery. As I 
mentioned in my testimony, because social hosts and licensed sellers of alcohol 
cannot be expected to have parallel duties it would be inappropriate to place them 
together in the same statute. Furthermore, the concept of responsible business 
practices has, in its present form, little to do with the social host.

Thus, it is again recommended that social hosts be excluded from H B  345. Other 
bills can be formulated to statutorily mandate such suits, or the common law can 
continue to provide that avenue of recovery.

(4) Responsible Business Practices

One witness was concerned that the addition of this subsection might lead to 
superficial portrayals of responsible business practices. This was a criticism that was 
aired when the initial draft of the Model Act was disseminated . The draftees then 
changed the section to read that the defense would not apply unless rcspom ible 
business practices were adhered to at time of service. So, all the certificates in the 
world will not constitute a defense if the licensee was irresponsible at time of 
service.

(5) Public Support of Dram Shop Liability:

One witness mentioned a poll where 72% of the 1402 respondents said bartenders 
should not be legally reponsible for drunken driving accidents caused by their 
customers. Any polls should be viewed with some skepticism, as the phrasing of 
language can be crucial. Thus, note the existence of a Field Institute poll taken in 
May, 1985 where 62% of the 1,006 polled either favored somewhat or strongly the 
notion of dram shop liability. Thus, public consensus for one side or another cannot 
yet be established.

I hope these comments are helpful in your deliberations on the H B  345. Please feel 
free to call on me for future technical assistance.

y  . * i /!

Victor Colman, J.D. 
Legal Research Analyst
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DEPARTMENT OF PUBLIC SAFETY 

POSITION PAPER - HB 345

APRIL 16, 1985

"An Act returning the standard for civil liability of vendors of 
alcoholic beverages to ordinary negligence under the common law; and 
providing for an effective date."

The Department of Public Safety supports this legislation.

This legislation would return the standard of negligence to ordinary 
negligence under common law, thus eliminating the necessity of proving 
criminal intent. Enactment of this legislation would place a greater 
burden of responsibility upon the servers of alcoholic beverages to 
ensure that persons who show signs of intoxication are no longer served 
drinks if they plan to drive. The real benefit of this legislation is 
that alcohol beverage servers will be forced to play an active role in 
the prevention of alcohol-related highway deaths and injuries.

During calendar years 1978 through 1983, there were 386 persons killed 
and 7,329 persons injured in alcohol related traffic accidents. The 
estimated cost of alcohol related accidents during this time period was 
a conservative 163.8 million dollars. The purpose of this legislation 
is to reduce the number of alcohol related traffic deaths, injuries and 
societal costs in Alaska by encouraging the servers of alcoholic 
beverages to share in the responsibilities related to the consumption of 
alcohol and driving. The servers will not suffer from the enactment of 
this legislation, if they take prudent action by providing server 
training and becoming involved with other proven programs directed at 
reducing the incidence of drunk Hrivinn.

ANALYSIS

PURPOSE

RECOMMENDED
T. Michael Lewis 
Program Director
Alaska Highway Safety Planning Agency

DATE:

APPROVED BY:
Robert J. Suildberg 
Commissioner
Department of Public Safety

DATE:
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 F I S C A L  N O T E ____________________________1
%

R e v i s i o n  D a t e :

R E Q U E S T  n g  3 4 5  F I S C A L  D E T A I L

B i l l / R e s o l u t i o n  N o . : _______________________  A g e n c y  A f f e c t e d :  Department of Law
T i t l e : "An Act... re turning...civil P r o g r a m  C a t e g o r y  A f f e c t e d : ______________________

liability...to ordinary negligence..." General Government ___________
S p o n s o r :  By Request of the Governor B R U ,  P r o g r a m  o r  S u b p r o g r a m ! s ) A f f e c t e d :  

R e q u e s t o r :  Office of the Gov./OMB  Legal Services
D a t e  o f  R e q u e s t :  March 19 ,  1 9 8 5 _______ _________________________________________________________________

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  o f  D o l l a r s )

t Y 8 b____ F Y  8 6 F Y  8 7 F Y  8 8 F Y  8 9 F Y  9 0

O P E R A T I N G

1 0 0  F ct.SGNa L S t n V l C c S

200 T R A V E L

3 0 0  C O N T R A C T U A L 1
400 S U P P L I E S

5 0 0  E Q U I P M E N T

500 L AND & S T R U C T U R E S

7 0 0  CRANTS, C L A I M S

3 0 0  M I S C E L L A N E O U S
. 1

T O T A L  O P E R A T I N G - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

1 R E V E N U E  I I I ‘ I I I |

F U N D I N G :  ( T h o u s a n d s  o f  D o l l a r s )

Jc.Ne.riAL r UNU - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
F E D E R A L  FUNDS

1
DTHER

1
TOTAL 1 1

P O S I T I O N S :

•ULL-IIM e-U L L - I I M t - 0 - . - 0 -  1 - 0 - - 0 - - 0 - - 0 -
= A R T - T I M E 1 1
T EMPO R A R Y * 1 1

A N A L Y S I S :  A t t a c h  a s e p a r a t e  p a g e  i f  n e c e s s a r y

This bill returns the standard for civil liability of vendors of alcoholic 
beverages to ordinary negligence under the common law. Civil liability is a
matter between private parties.. In this case, it is between vendors of
alcoholic beverages and their customers. Consequently, the bill will not 
have a fiscal impact on the D^nartment of Law.

P r e p a r e d  B y :  Richard I. Pegties, Director_________ P h o n e :  4 6 5 - 3 6 7 2 ______

D a t e :  3 / 1 9 / 8 5

D a t e :  3 / 1 9 / 8 5

7/1/84

Division:_______ Administrative Services__________

Approved by Commissioner: No^an c. Gorsuch
Agency:__________Department of Law________________

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)
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04.20.010

1.496(b), or

OLA 19-19. « 2 
197. SLA 1959; 
>, ch. 129. SLA

§ 04.21.010 A l c o h o l ic  B e v e r a g e s  § 04.21.020

Chapter 21. General Provisions.
Section

10. Municipal regulation 

20. Civil liability of persons providing 
alcoholic beverages 

30. Responsibility of licensees, agents and 
employees

Section

40. Sales on federal reservations 
50. Proof of age
60. Warehousing of alcoholic beverages 
70. Enforcement 
80. Definitions

Sec. 04.21.010. M un ic ipa l reg u la tio n , (a) A m unicipality may 
adopt ordinances governing the barter, sale, and consumption of 
alcoholic beverages w ithin the m unicipality as necessary for the 
orderly conduct of the business of selling alcoholic beverages w ithin the 
m unicipality. An ordinance adopted under th is section may not be 
inconsistent with this title  or regulations adopted under this title.

(b) If, as a resu lt of an election held in accordance with AS 04.11.502 
in a m unicipality, the board is prohibited from issuing, renewing, or 
transferring  a license between holders or locations or if the importation 
of alcoholic beverages is prohibited in the m unicipality, the 
m unicipality may adopt an ordinance m aking the sale or importation 
of alcoholic beverages a misdemeanor. The ordinance may not be 
inconsistent w ith this title  or the regulations adopted under this title.

(c) A m unicipality may not impose taxes on alcoholic beverages 
except (1) property taxes on alcoholic beverage inventories and (2) sales 
taxes on alcoholic beverage sales. (8 4 ch 131 SLA 1980)

A m .  Jur. 2d a n d  C.J.S. references. —  
45 A m .  Jur. 2d Intoxicating Liquors 5 27. 

48 C.J.S. Intoxicating Liquors S 193.

Sec. 04.21.020. Civil liab ility  o f p e rso n s  p ro v id in g  alcoho lic  
b ev e rag es . A person who provides alcoholic beverages to another 
person may not be held civilly liable for injuries resulting from the 
intoxication of th a t person unless the person who provides the alcoholic 
beverages holds a license authorized under AS 04.11.080 — 04.11.220, 
or is an agent or employee of such a licensee and

(1) the alcoholic beverages are provided to a person under the age of 
&  19 years in violation of AS 04.16.051, unless the licensee, agent, or

employee secures in good faith from the person a signed statem ent, 
liquor identification card, or driver’s license meeting the requirem ents 
of AS 04.21.050(a) and 04.21.050<b), which indicates tha t the person is 
19 years of age or older; or

(2) the alcoholic beverages are provided to a drunken person in 
violation of AS 04.16.030. (8 5 ch 131 SLA 1980)



§ 04.21.030 A laska Statutes § 04.21.040

Rcvisor's note. —  This section was 
slightly rearranged by the revisor of 
statutes, pursuant to A S  01.05.031(b), for 
clarity.

Cross references. —  A s  to 
responsibility of licensee for violations, see 
A S  04,16.150. A s  to responsibility of 
licensees, agents and employees, see A S  
04.21.030.

Editor's note. —  The cases cited in the 
note below were decided under former A S  
04.10.180 and 04.15.020.

Civil liability u n d e r  former law. —  

The common-law rule as to the non­
liability of the vendor of intoxicating 
liquor for torts committed by the drinker of 
liquor while the latter was intoxicated, 
without more, generally prevailed. 
Cherbonnier v. Rafalovich, 12 Alaska 634, 
88 F. Supp. 900 (D. Alas. 1950). See Vance 
v. United States, 355 F. Supp. 756 (D. 
Alas. 1973).

Although it was true that policy 
embodied in former A S  0-1.10.180 could 
also be enforced by criminal and 
administrative sanctions, there was no

reason for giving that statute a narrow 
interpretation that would preclude a 
private right of action for unlawful 
conduct. Alesna v. Legrue, Sup. Ct. Op. 
No. 2148 (File No. 4406), P.2d 
(1980), overruling Barton v. Lund, Sup. Ct. 
Op. No. 1423 (File No. 2726), 563 P.2d 875 
(1977).

It is not unfair to hold a licensee 
responsible for the establishment's 
operation even though the licensee does 
not have actual control of the day-to-day 
functions. Alesna v. Legrue. Sup. Ct. Op. 
No. 2148 (File No. 4406), P.2d 
(19801.

For construction of former A S  
04.15.020(a) as setting a minimum 
standard of care for purposes of the 
common-law cause of action based upon 

ordinary negligence, see Vance v. United 
States, 355 F, Supp. 756 (D. Alas. 1973).

A m .  Jur. 2d an d  C.J.S. references.—  
45 A m .  Jur. 2d Intoxicating Liquors 
§8 553 —  614.

48 C.J.S. Intoxicating Liquors 88 430 —  
485.

Sec. 04.21.030. R esp o n sib ility  o f licensees, ag en ts  and 
em ployees. The licensee has a duty to exercise th a t degree of care 
which a reasonable person would observe to insure tha t a business 
under his control is lawfully conducted. This duty of the licensee 
includes, but is not limited

(1) to insuring the compliance by agents or employees with this title 
and regulations adopted under th is title, including acting with 
reasonable diligence to determ ine th a t his agents or employees are 
advised of the provisions of th is title  and the regulations adopted under 
th is title , e ither by securing the agent’s or employee’s written 
acknowledgement of posted instructions or otherwise; and

(2) to insuring the compliance of the premises with public health, 
fire, and safety codes and ordinances of the state  or municipality 
having jurisdiction. (§ 4 ch 131 SLA 1980)

Cross reference. —  As to responsibility 
of licensee for violations, see A S  04.16.150.

Sec. 04.21.040. S a les on  fed e ra l re se rv a tio n s , (a) A wholesaler of 
alcoholic beverages may sell alcoholic beverages to a person who does 
not have a license under this title  who has a fixed place of business on 
land in the sta te  m aintained by the United States government as a 
m ilitary  or naval reservation, a national park, or other federal 
reservation. A sale may be made under this section only if the 
purchaser is a ship’s service store, officers club, officers mess, post 
exchange, or sim ilar organization. The wholesaler may deliver
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statute or ordinance requiring closing, 48 C.J.S. Intoxicating Liquors 8 207.

t

S e c .  0 4 .1 G .0 2 0 . S o l i c i t a t i o n  o f  a l c o h o l i c  b e v e r a g e s ,  (a )  A  p e r s o n  
m a y  n o t  p a y  o r  r e c e iv e  f ro m  a n o t h e r  a  s a l a r y ,  p e r c e n ta g e  o r  
c o m m is s io n  to  s o l ic i t  o r  e n c o u r a g e  a  n a t r o n  o f  l ic e n s e d  p r e m is e s  to  
p u r c h a s e  a lc o h o l ic  o r  o t h e r  b e v e r a g e s  fo r  c o n s u m p tio n  b y  a  p e r s o n  
o th e r  t h a n  t h e  p a t r o n .

(b ) A  l ic e n s e e ,  h i s  a g e n t ,  o r  e m p lo y e e  m a y  n o t  k n o w in g ly  p e r m i t  a  
p e rs o n  to  l o i t e r  w i th i n  o r  a b o u t  p r e m is e s  l ic e n s e d  u n d e r  t h i s  t i t l e  fo r 
th e  p u r p o s e  o f  b e g g in g  o r  s o l ic i t i n g  a  p a t r o n  o r  v i s i t o r  to  p u r c h a s e  
a lc o h o lic  o r  o t h e r  b e v e r a g e s  fo r t h e  p e r s o n  w h o  is  b e g g in g  o r  s o l ic i t in g .  
(§ 3  c h  131 S L A  1 9 8 0 )

F o r m e r  law construed. —  See Alaska A m .  Jur. 2d and C.J.S. references. —
Alcoholic Beverage Control Hd. v. 45 Am .  Jur. 2d Intoxicating Liquor 88 297,

Malcolm, Inc., Sup. Ct. Op. No. 208 (File 298.
No. 363), 391 P.2d 441 (1964). 48 C.J.S. Intoxicating Liquors 8 267.

S e c .  0 4 .1 6 .0 3 0 .  S a l e  o r  d i s p o s i t i o n  o f  a l c o h o l i c  b e v e r a g e s  to  
d r u n k e n  p e r s o n s .  A  l i c e n s e e ,  h i s  a g e n t ,  o r  e m p lo y e e  m a y  n o t  w i th  
c r im in a l  n e g l ig e n c e

(1) s e l l ,  g iv e ,  o r  b a r t e r  a lc o h o l ic  b e v e r a g e s  to  a  d r u n k e n  p e r s o n ;
(2 ) a l lo w  a n o t h e r  p e r s o n  to  s e l l ,  g iv e , o r  b a r t e r  a n  a lc o h o l ic  b e v e r a g e  

to  a  d r u n k e n  p e r s o n  w i t h i n  l ic e n s e d  p re m is e s ;
(3) a l lo w  a  d r u n k e n  p e r s o n  to  e n t e r  a n d  r e m a in  w i th i n  l ic e n s e d  

p r e m is e s  o r  to  c o n s u m e  a n  a lc o h o l ic  b e v e r a g e  w i th i n  l ic e n s e d  p re m is e s ;

(4) p e r m i t  a  d r u n k e n  p e r s o n  to  s e l l  o r  s e r v e  a lc o h o l ic  b e v e r a g e s .  (§ 3 
ch 131  S L A  1 9 8 0 )

A m .  Jur. 2d a n d  C.J.S. references. —  48 C.J.S. Intoxicating Liquors §8 257,
45 Am .  Jur. 2d Intoxicating Liquors 258.
88 265, 266.

S e c .  0 4 .1 6 .0 4 0 .  A c c e s s  o f  d r u n k e n  p e r s o n s  t o  l i c e n s e d  
p r e m i s e s .  A  d r u n k e n  p e r s o n  m a y  n o t  k n o w in g ly  e n t e r  o r  r e m a in  o n  
p re m is e s  l i c e n s e d  u n d e r  t h i s  t i t l e .  (§ 3  c h  131  S L A  1 9 8 0 )

S e c .  0 4 .1 6 .0 4 5 .  O b l i g a t i o n  t o  e n f o r c e  r e s t r i c t i o n s  i n  l i c e n s e d  
p r e m i s e s .  A  l ic e n s e e ,  h i s  a g e n t  o r  e m p lo y e e  m a y  n o t  p e r m i t  t h e
c o n s u m p tio n  o f  a lc o h o l ic  b e v e r a g e s  b y  a n y  p e r s o n  w i t h i n  l ic e n s e d
p re m is e s  u n l e s s  i t  is  p e r m i t t e d  b y  t h e  l ic e n s e .  (§ 3  c h  13 1  S L A  1 9 8 0 )

Revisor’s note. —  This section was Cross reference. —  A s  to responsibility
originally enacted as A S  04.16.041 but was of licensee for violations, see A S  04.16.150. 
renumbered by the revisor of statutes.

49



D E P A R T M E N T  O F  P U B L I C  S A F E T Y  

P O S I T I O N  P A P E R  - H B  3 4 5

F E B R U A R Y  3 ,  1 9 8 6

" A n  A c t  r e t u r n i n g  t h e  s t a n d a r d  f o r  c i v i l  l i a b i l i t y  o f  v e n d o r s  o f  a l c o ­

h o l i c  b e v e r a g e s  t o  o r d i n a r y  n e g l i g e n c e  u n d e r  c o m m o n  l a w ;  a n d  p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e . "

T h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y  s u p p o r t s  t h i s  l e g i s l a t i o n .

T h i s  l e g i s l a t i o n  w o u l d  r e t u r n  t h e  s t a n d a r d  o f  n e g l i g e n c e  t o  o r d i n a r y  

n e g l i g e n c e  u n d e r  c o m m o n  l a w ,  t h u s  e l i m i n a t i n g  t h e  n e c e s s i t y  o f  p r o v i n g  

c r i m i n a l  i n t e n t .  E n a c t m e n t  o f  t h i s  l e g i s l a t i o n  w o u l d  p l a c e  a  g r e a t e r  

b u r d e n  o f  r e s p o n s i b i l i t y  u p o n  t h e  s e r v e r s  o f  a l c o h o l i c  b e v e r a g e s  t o  

e n s u r e  t h a t  p e r s o n s  w h o  s h o w  s i g n s  o f  i n t o x i c a t i o n  a r e  n o  l o n g e r  s e r v e d  

d r i n k s  i f  t h e y  p l a n  t o  d r i v e .  T h e  r e a l  b e n e f i t  o f  t h i s  l e g i s l a t i o n  i s  

t h a t  a l c o h o l  b e v e r a g e  s e r v e r s  w i l l  b e  f o r c e d  t o  p l a y  a n  a c t i v e  r o l e  i n  

t h e  p r e v e n t i o n  o f  a l c o h o l - r e l a t e d  h i g h w a y  d e a t h s  a n d  i n j u r i e s .

D u r i n g  c a l e n d a r  y e a r s  1 9 7 8  t h r o u g h  1 9 8 4 ,  t h e r e  w e r e  4 5 6  p e r s o n s  k i l l e d  

a n d  8 , 3 8 9  p e r s o n s  i n j u r e d  i n  a l c o h o l  r e l a t e d  t r a f f i c  a c c i d e n t s .  T h e  

e s t i m a t e d  c o s t  o f  a l c o h o l  r e l a t e d  a c c i d e n t s  d u r i n g  t h i s  t i m e  p e r i o d  w a s  

a c o n s e r v a t i v e  2 0 9 . 6  m i l l i o n  d o l l a r s .  T h e  p u r p o s e  o f  t h i s  l e g i s l a t i o n  

i s  t o  r e d u c e  t h e  n u m b e r  o f  a l c o h o l  r e l a t e d  t r a f f i c  d e a t h s ,  i n j u r i e s  a n d  

s o c i e t a l  c o s t s  i n  A l a s k a  b y  e n c o u r a g i n g  t h e  s e r v e r s  o f  a l c o h o l i c  b e v e r ­

a g e s  t o  s h a r e  i n  t h e  r e s p o n s i b i l i t i e s  r e l a t e d  t o  t h e  c o n s u m p t i o n  o f  

a l c o h o l  a n d  d r i v i n g .  T h e  s e r v e r s  w i l l  n o t  s u f f e r  f r o m  t h e  e n a c t m e n t  o f  

t h i s  l e g i s l a t i o n ,  i f  t h e y  t a k e  p r u d e n t  a c t i o n  b y  p r o v i d i n g  s e r v e r  

t r a i n i n g  a n d  b e c o m i n g  i n v o l v e d  w i t h  o t h e r  p r o v e n  p r o g r a m s  d i r e c t e d  a t  

r e d u c i n g  t h e  i n c i d e n c e  o f  d ^ m i r  r f n u i n n

A N A L Y S I S

P U R P O S E

A P P R O V E D  B Y :

D A T E :

R E C O M M E N D E D

D e p a r t m e n t  o f  P u b l i c  S a f e t y

D A T E :
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J u l y  2 5 ,  1 9 8 5

M E M O R A N D U M

T O :  R e p r e s e n t a t i v e  K a t i e  H u r l e y

A T T N :  P a t t i  M a c k l i n

F R O M :  M a r k  T o r g e r s o n  f U  \

L e g i s l a t i v e  A n a l y s t

R E :  D r a m  S h o p  L i a b i l i t y  a n d  A l t e r n a t i v e s  f o r  R e d u c i n g  A l c o h o l - R e l a t e d

A c c i d e n t s

R e s e a r c h  R e q u e s t  8 5 - 3 3 6  

Y o u  a s k e d  u s  t o  p r o v i d e  i n f o r m a t i o n  o n  t h e  f o l l o w i n g  t o p i c s :

• h i s t o r y  o f  d r a m  s h o p  l a w s ,  i n c l u d i n g  d r a m  s h o p  l a w s  i n  o t h e r  

s t a t e s  a n d  f o r e i g n  c o u n t r i e s ;

• c i t i z e n  a c t i o n  g r o u p s  s u c h  a s  M o t h e r s  A g a i n s t  D r u n k  D r i v e r s  

( M A D D ) ;  a n d

• a l t e r n a t i v e s  f o r  r e d u c i n g  t h e  n u m b e r  o f  a l c o h o l - r e l a t e d  a c c i d e n t s  

i n  A l a s k a .

F o r  t h i s  r e q u e s t ,  w e  c o n t a c t e d  o f f i c i a l s  o f  o t h e r  s t a t e s  a n d  t h e  f e d e r a l  

g o v e r n m e n t ,  r e p r e s e n t a t i v e s  o f  t h e  i n s u r a n c e  i n d u s t r y ,  p r e s i d e n t s  o f  

s t a t e  a n d  n a t i o n a l  b e v e r a g e  a s s o c i a t i o n s ,  c i t i z e n ' s  a d v o c a t e  g r o u p s ,  

a n d  p r i v a t e  r e s e a r c h  a s s o c i a t i o n s .  I n  a d d i t i o n ,  w e  c o n t a c t e d  r e p r e ­

s e n t a t i v e s  o f  G r e a t  B r i t a i n ,  W e s t  G e r m a n y ,  a n d  t h e  P r o v i n c e  o f  A l b e r t a .  

T h e y  p r o v i d e d  t h e  f o l l o w i n g  i n f o r m a t i o n .

H i s t o r y  o f  D r a m  S h o p  L a w s

D r a m  s h o p  ( o r  l i q u o r  l i a b i l i t y )  l a w s  w e r e  f i r s t  e n a c t e d  i n  A m e r i c a  i n  

t h e  m i d - 1 8 0 0 s ,  a n  e r a  i n  w h i c h  t h e r e  w a s  s i g n i f i c a n t  p u b l i c  p r e s s u r e  t o  

c l o s e  s a l o o n s  a n d  " d r a m  s h o p s . " 1 E a r l y  l a w s  t y p i c a l l y  p r o v i d e d  t h a t  

t a v e r n  o w n e r s  w e r e  f i n a n c i a l l y  r e s p o n s i b l e  f o r  t h e  s u p p o r t  o f  f a m i l i e s  

o f  p a t r o n s  w h o  b e c a m e  " h a b i t u a l  d r u n k a r d s . "

^■Wisc o n s i n  p a s s e d  t h e  f i r s t  l i q u o r  l i a b i l i t y  r e l a t e d  l e g i s l a t i o n  i n  

1 8 4 9 .  H o w e v e r ,  t h i s  d r a m  s h o p  a c t  w a s  r e p e a l e d  i n  1 9 8 2 .



R e p r e s e n t a t i v e  H u r l e y
J u l y  25 ,  1985
P a g e  T w o

H o w e v e r ,  d r a m  s h o p  l a w s u i t s  w e r e  r a r e  u n t i l  t h e  n u m b e r  o f  a l c o h o l - r e l a t ­

e d  d r i v i n g  a c c i d e n t s  i n c r e a s e d  a f t e r  t h e  r e p e a l  o f  P r o h i b i t i o n .  D u r i n g  

t h i s  t i m e ,  s o m e  s t a t e  s t a t u t e s  p r o h i b i t e d  t h e  s a l e  o f  a l c o h o l i c  b e v e r ­

a g e s  t o  " o b v i o u s l y  i n t o x i c a t e d "  p e r s o n s  a n d  m i n o r s ,  a s  w e l l  a s  t h e  

" h a b i t u a l  d r u n k a r d s . "  F u r t h e r m o r e ,  c o m m e r c i a l  l i q u o r  s e l l e r s  c o u l d  b e  

h e l d  l i a b l e  n o t  o n l y  f o r  f a m i l y  s u p p o r t  b u t  a l s o  f o r  i n j u r i e s  c a u s e d  b y  

i n t o x i c a t e d  p e r s o n s .  A l t h o u g h  d r a m  s h o p  law'-, c r e a t e  p o t e n t i a l  l i a b i l i t y  

f o r  a r w  t y p e  o f  i n j u r y  " c a u s e d "  b y  a d r u n k  p e r s o n  t o  a  t h i r d  p a r t y ,  

l a w s u i t s  f r o m  d r i v i n g  a c c i d e n t s  a r e  t h e  m o s t  c o m m o n  t y p e  o f  l i t i g a t i o n .

T o d a y  t h e r e  a r e  t w o  l e g a l  m e a n s  o f  e s t a b l i s h i n g  d r a m  s h o p  l i a b i l i t y  i n  

t h e  s t a t e s :  s t a t u t o r y  a n d  c o m m o n  l a w . 2 S o m e  s t a t e s  p r o v i d e  f o r  o n e  o r

b o t h  o f  t h e s e  t y p e s  o f  l i a b i l i t y ,  w h i l e  o t h e r  s t a t e s  s t i l l  d o  n o t  r e c o g ­

n i z e  a d r a m  s h o p  c a u s e  o f  a c t i o n .  T h e  f o l l o w i n g  s e c t i o n  p r o v i d e s  a 

b r i e f  o v e r v i e w  o f  r e c e n t  t r e n d s  i n  d r a m  s h o p  l i a b i l i t y  l a w s  i n  o t h e r  

s t a t e s .

O v e r v i e w  o f  D r a m  S h o p  L a w s

A l a s k a ' s  l a w s  p r o v i d e  f o r  d r a m  s h o p  l i a b i l i t y  i n  A S  0 4 . 2 1 . 0 2 0 .  T h i s  

s t a t u t e  p r o h i b i t s  t h e  s a l e  b y  a  l i c e n s e e  o f  a l c o h o l i c  b e v e r a g e  t o  a 

p e r s o n  u n d e r  2 1  y e a r s  o l d  o r  t o  a  " d r u n k e n  p e r s o n . "  T h e  l i c e n s e e  i s  

l i a b l e  o n l y  i f  h e  o r  s h e  p r o v i d e s  t h e s e  b e v e r a g e s  w i t h  " c r i m i n a l  n e g l i ­

g e n c e , "  w h i c h  i s  d e f i n e d  i n  A S  0 4 . 2 1 . 0 8 0 ( 1 ) .  T h i s  d e f i n i t i o n ,  w h e n  c o n ­

s t r u e d  w i t h  t h e  d r a m  s h o p  l a w ,  b a s i c a l l y  s t a t e s  t h a t  t h e  l i c e n s e e  m u s t  

s e r v e  t h e  a l c o h o l i c  b e v e r a g e s  w i t h  " g r o s s  n e g l i g e n c e " — i n s t e a d  o f  " o r d i ­

n a r y  n e g l i g e n c e "  w h i c h  i s  a p p l i e d  b y  m o s t  o t h e r  j u r i s d i c t i o n s .

A s  a p p l i e d  b y  t h e  c o u r t s ,  " g r o s s  n e g l i g e n c e "  i s  m o r e  d i f f i c u l t  t o  p r o v e  

t h a n  " o r d i n a r y  n e g l i g e n c e . "  I n  K a v o r k i a n  v. T o m m y ' s  E l b o w  R o o m ,  I n c . ,  

t h e  d e f e n d a n t  d r a n k  f o r  a p p r o x i m a t e l y  T o u r  " H o u r s  w h i l e  w a t c h i n g  " M o n d a y  

N i g h t  F o o t b a l l "  a n d  p l a y i n g  f o o s b a l l  w i t h  f r i e n d s  i n  a  F a i r b a n k s  b a r . - 5 
W h i l e  t r a v e l i n g  b e t w e e n  b a r s ,  a p a s s e n g e r  l a t e r  t e s t i f i e d  t h a t  t h e  d e ­

f e n d a n t  d r o v e  " f a s t  a n d  r e c k l e s s l y , "  r u n n i n g  s t o p  a n d  y i e l d  s i g n s .

2 " C o m m o n  L a w "  r e f e r s  t o  a c o u r t  d e c i s i o n  w h i c h  b a s e s  t h e  d e f e n d a n t ' s  

l i a b i l i t y  o n  g e n e r a l  n e g l i g e n c e  p r i n c i p l e s  r a t h e r  t h a n  a  s p e c i f i c  d r a m

s h o p  s t a t u t e .  C o m m o n  l a w  l i a b i l i t y  w a s  c r e a t e d  i n  s o m e  s t a t e s  w h i c h  

d i d  n o t ,  a t  t h e  t i m e  a  l a w s u i t  w a s  f i l e d ,  h a v e  a  d r a m  s h o p  s t a t u t e .  

C o u r t s  c a n  c r e a t e  t h i s  c o m m o n  l a w  l i a b i l i t y  i f  t h e  p l a i n t i f f  e s t a b ­

l i s h e s  a  r e c o g n i z e d  l e g a l  c a u s e  o f  a c t i o n  ( s u c h  a s  n e g l i g e n c e ) ,  a n d  

p r o v i d e d  t h e  c o u r t  i s  w i l l i n g  t o  r e c o g n i z e  t h e  l e g a l  t h e o r y  i n  a b s e n c e  

o f  s t a t u t e .  T h e  f i r s t  c o m m o n  l a w  d r a m  s h o p  c a s e  a p p a r e n t l y  w a s  P r a t t

v. D a l y , 1 0 4  P. 2 d  1 4 7  ( A r i z o n a ,  1 9 4 0 ) .

3694  P.  2d 160 ( A l a s k a ,  1 985 ) .
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W h e n  t h e  d e f e n d a n t  a n d  h i s  f r i e n d  l e f t  t h e  b a r  a t  8 : 3 0  p . m . ,  t w o  F a i r ­

b a n k s  p o l i c e m e n  n o t i c e d  t h e i r  i n e b r i a t e d  s t a t e  a n d  t o l d  t h e m  n o t  t o  

d r i v e .  A s  s o o n  a s  t h e  p o l i c e  w e r e  o u t  o f  s i g h t ,  t h e y  d r o v e  a w a y .  H e  

s u b s e q u e n t l y  d r o v e  t h r o u g h  a  r e d  l i g h t  a n d  c o l l i d e d  w i t h  a n o t h e r  v e h i ­

c l e ,  k i l l i n g  t w o  p e o p l e  a n d  s e r i o u s l y  i n j u r i n g  a  t h i r d .

I n  t h e  e n s u i n g  l a w s u i t ,  t h e  j u r y  r e t u r n e d  a  v e r d i c t  o f  " n o t  g u i l t y "  f o r  

t h e  t a v e r n  t h a t  l a s t  s e r v e d  t h e  d e f e n d a n t .  T h e  A l a s k a  S u p r e m e  C o u r t  

a f f i r m e d ,  h o l d i n g  t h a t  r e a s o n a b l e  j u r o r s  c o u l d  d i s a g r e e  o n  w h e t h e r  t h e  

t a v e r n  a c t e d  w i t h  c r i m i n a l  n e g l i g e n c e .  T h e  c o u r t  n o t e d  t h a t  t h e  l e g i s ­

l a t i v e  h i s t o r y  o f  A S  0 4 . 1 6 . 0 3 0  i m p o s e s  a n  " a f f i r m a t i v e  d u t y "  o n  l i q u o r  

e s t a b l i s h m e n t s  t o  d e t e r m i n e  w h e t h e r  a  p e r s o n  i s  " d r u n k . "  I n  t h i s  c a s e ,  

t h e  b a r t e n d e r  s o l d  t h e  d r i n k s  t o  t h e  d e f e n d a n t ' s  f r i e n d  a n d  d i d  n o t  o b ­

s e r v e  t h e  d e f e n d a n t  u n t i l  h e  w a s  l e a v i n g  t h e  t a v e r n .

C u r r e n t l y ,  3 8  s t a t e s  a n d  t h e  D i s t r i c t  o f  C o l u m b i a  h a v e  s o m e  f o r m  o f  

d r a m  s h o p  l i a b i l i t y .  T w e n t y - t h r e e  o f  t h e s e  s t a t e s  p r o v i d e  f o r  s t a t u ­

t o r y  l i a b i l i t y  w h i l e  1 5  s t a t e s  h a v e  c o m m o n  l a w  l i a b i l i t y .  D r a m  s h o p  

l i a b i l i t y  i s  g e n e r a l l y  p r e m i s e d  o n  t h e  l e g a l  t h e o r y  o f  n e g l i g e n c e ;  

t h a t  i s ,  a  l i q u o r  s e r v e r  b r e a c h e s  a d u t y  o f  c a r e  b y  s e l l i n g  a l c o h o l i c  

d r i n k s  t o  a  d r u n k  p e r s o n .  T h e  s a l e  o f  t h e  d r i n k s  i s  t h e n  c o n s i d e r e d  

t h e  p r o x i m a t e  c a u s e  o f  a n y  h a r m  t h e  d r u n k  p e r s o n  i n f l i c t s  o n  t h i r d  

p a r t i e s .  W h e n  t h i s  o c c u r s ,  t h e  o w n e r  o f  t h e  g u i l t y  l i q u o r  e s t a b l i s h m e n t  

i s  l i a b l e  f o r  t h e  i n j u r e d  p e r s o n ' s  r e s u l t i n g  d a m a g e s . 4

T h e  s t a t e s '  d r a m  s h o p  l a w s  d i f f e r  i n  m a n y  w a y s .  T h e  f a c t o r s  w h i c h  v a r y  

i n  t h e s e  l a w s  i n c l u d e  t h e  f o l l o w i n g :  p e r s o n s  w h o  c a n  s u e  o r  b e  s u e d  

u n d e r  t h e  l a w s ;  t h e  l e g a l  s t a n d a r d s  r e q u i r e d  t o  e s t a b l i s h  l e g a l  l i a b i l ­

i t y ;  a n d  m o n e t a r y  l i m i t s  o n  t h e  d a m a g e s  t h a t  c a n  b e  a w a r d e d  i n  a d r a m  

s h o p  i n j u r y  s u i t .  A t t a c h m e n t  A  i l l u s t r a t e s  t h e s e  d i f f e r e n c e s . 5

S o m e  o f  t h e  d r a m  s h o p  l a w s  h a v e  c h a n g e d  c o n s i d e r a b l y  i n  r e c e n t  y e a r s  

d u e  t o  i n c r e a s e s  i n  t h e  n u m b e r  o f  a l c o h o l - r e l a t e d  t r a f f i c  i n j u r i e s ,  t h e  

r e s u l t i n g  l i t i g a t i o n  a n d  ( f r e q u e n t l y )  l a r g e  d a m a g e  a w a r d s  t o  i n j u r e d  

t h i r d  p a r t i e s ,  a n d  p u b l i c  a w a r e n e s s  o f  t h e  a b o v e  f a c t o r s . 6 I n  a d d i t i o n ,  

o f f i c i a l s  i n v o l v e d  w i t h  d r a m  s h o p  l e g i s l a t i o n  i n  o t h e r  s t a t e s  i n d i c a t e d  

t h a t  i n t e n s i v e  l o b b y i n g  b y  a d v o c a t e s  a n d  o p p o n e n t s  o f  d r a m  s h o p  l a w s  

h a s  i n f l u e n c e d  t h e s e  l e g i s l a t i v e  c h a n g e s .  T h e  t r e n d  o f  t h e s e  c h a n g e s  

h a s  b e e n  t o w a r d  c r e a t i n g  a n d  e x p a n d i n g  t h e  s c o p e  o f  d r a m  s h o p  l i a b i l i t y .

^ C o n v e r s e l y ,  t h e  s t a t e s  t h a t  d o  n o t  h a v e  d r a m  s h o p  l a w s  a s s e r t  t h a t  

t h e  s e r v e r  i s  n o t  t h e  p r o x i m a t e  c a u s e  o f  t h e  t h i r d  p a r t y ' s  i n j u r i e s .

5 R e c e n t  l e g i s l a t i v e  e n a c t m e n t s  h a v e  b e e n  p e n c i l e d  in .

5 T h e  N a t i o n a l  H i g h w a y  T r a f f i c  S a f e t y  A d m i n i s t r a t i o n  ( N H T S A )  a n d  t h e

N a t i o n a l  S a f e t y  C o u n c i l  e s t i m a t e  t h a t  2 5 0 , 0 0 0  p e o p l e  d i e d  i n  a l c o h o l -  

r e l a t e d  t r a f f i c  a c c i d e n t s  i n  t h e  p a s t  t e n  y e a r s .
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H o w e v e r ,  a  f e w  l e g i s l a t u r e s ,  s u c h  a s  C a l i f o r n i a ,  h a v e  m o v e d  a g a i n s t  

t h i s  t r e n d  a n d  h a v e  r e s t r i c t e d  o r  e l i m i n a t e d  t h e i r  d r a m  s h o p  l a w s .

I n  C a l i f o r n i a ,  t h e  s t a t e ' s  c o u r t s  h a d  e x p a n d e d  t h e  s c o p e  o f  p o t e n t i a l l y  

l i a b l e  p a r t i e s  t o  i n c l u d e  s o c i a l  h o s t s — t h o s e  w h o  s e r v e  a l c o h o l i c

b e v e r a g e s  a t  s o c i a l  f u n c t i o n s  i n  t h e  h o m e  o r  a t  a  b u s i n e s s .  S o o n  a f t e r

t h i s  h o s t  l i a b i l i t y  w a s  e s t a b l i s h e d ,  t h e  s t a t e ' s  l e g i s l a t u r e  e n a c t e d  a

l a w  ( i n  1 9 7 9 )  w h i c h  a b r o g a t e d  a l l  p r i o r  c o u r t  d e c i s i o n s  e x c e p t  t h o s e  

c a s e s  w h i c h  p r o v i d e  f o r  t h e  l i a b i l i t y  o f  a  l i q u o r  l i c e n s e e  w h o  s e r v e s  

a l c o h o l i c  b e v e r a g e s  t o  a n  " o b v i o u s l y  i n t o x i c a t e d "  m i n o r . 7

T h e  1 9 8 5  l e g i s l a t u r e s  i n  A r i z o n a  a n d  S o u t h  D a k o t a  p a s s e d  l a w s  w h i c h  

a f f e c t e d  d r a m  s h o p  l i a b i l i t y .  I n  A r i z o n a ,  t h e  s t a t e ' s  s u p r e m e  c o u r t  

f i r s t  r e c o g n i z e d  a d r a m  s h o p  c a u s e  o f  a c t i o n  i n  a  1 9 8 3  d e c i s i o n ,  O n t i ­

v e r o s  v. B o r a k  e t .  a l . 8 A c c o r d i n g  t o  C a m e r o n  H o l m e s ,  a n  a s s i s t a n t

a t t o r n e y  g e n e r a l “ Tn “X r i z o n a ,  t h e  i n s u r a n c e  a n d  b e v e r a g e  i n d u s t r i e s  

b e g a n  i n t e n s i v e  l o b b y i n g  s o o n  a f t e r  O n t i v e r o s  w a s  d e c i d e d .  I n  a  c o m ­

p r o m i s e  m o v e ,  t h e  1 9 8 5  l e g i s l a t u r e  p a s s e d  a  l a w  w h i c h  p r o h i b i t s  h o s t  

l i a b i l i t y  i n  d r a m  s h o p  c a s e s ;  h o w e v e r ,  t h e  O n t i v e r o s  d e c i s i o n ,  w h i c h  

e s t a b l i s h e d  c o m m o n  l a w  l i a b i l i t y  o f  c o m m e r c i a l  l i q u o r  s e r v e r s ,  w a s  n o t  

a b r o g a t e d .

T h e  S o u t h  D a k o t a  S u p r e m e  C o u r t ,  i n  t h e  1 9 8 2  W a l z  d e c i s i o n ,  o v e r t u r n e d  

p r i o r  c a s e  l a w  a n d  c r e a t e d  a  d r a m  s h o p  c a u s e  o f  a c t i o n  i n  t h e  s t a t e . 9 

T h e  c o u r t  b a s e d  i t s  d e c i s i o n  o n  l e g i s l a t i v e  i n a c t i o n  a n d  o n  t h e  " t r a g i c "  

c o n t r i b u t i o n  o f  a l c o h o l  t o  t h e  s t a t e ' s  t r a f f i c  f a t a l i t i e s .

H o w e v e r ,  t h e  1 9 8 5  l e g i s l a t u r e  a b r o g a t e d  t h e  W a l z  d e c i s i o n  a n d  e l i m i ­

n a t e d  a l l  d r a m  s h o p  l i a b i l i t y .  T h e  e n a b l i n g  l a w  w h i c h  p r e c l u d e s  l i a b i l ­

i t y  s t a t e s  " t h a t  t h e  c o n s u m p t i o n  o f  a l c o h o l i c  b e v e r a g e s ,  r a t h e r  t h a n  

t h e  s e r v i n g  o f  a l c o h o l i c  b e v e r a g e s ,  i s  t h e  p r o x i m a t e  c a u s e  o f  a n y  

i n j u r y  i n f l i c t e d  u p o n  a n o t h e r  b y  a n  i n t o x i c a t e d  p e r s o n . " 18

R e s p i t e  t h i s  s t a t u t o r y  r e s t r i c t i o n ,  t h e  c o s t s  t o  t h e  i n s u r a n c e  i n d u s t r y  

h a v e  b e e n  c o n s i d e r a b l e  f o r  s o m e  c a s e s  i n v o l v i n g  m i n o r s .  F o r  e x a m p l e ,  

t h e  l a r g e s t  d r a m  s h o p  s e t t l e m e n t  t o  d a t e — $ 1 0 . 5  m i l l  i o n — o c c u r r e d  i n  

1 9 8 3  i n  a  C a l i f o r n i a  l a w s u i t  i n v o l v i n g  a n  i n j u r e d  m i n o r .

8 0 n t i v e r o s  v. B o r a k  e t .  a l ., 6 6 7  P. 2 d  2 0 0  ( 1 9 8 3 ) .

9 W a l z  v. C i t y  o f  H u d s o n , 3 2 7  N . W .  2 d  1 2 0  ( 1 9 8 2 ) .

1 0 S e n a t e  B i l l  2 4 0 ,  1 9 8 5  L e g i s l a t i v e  A s s e m b l y .  A  c o p y  o f  t h e  b i l l ,  a n d

a  l e t t e r  w r i t t e n  b y  S o u t h  D a k o t a ' s  G o v e r n o r  r e g a r d i n g  t h e  l a w ,  a r e  

a t t a c h e d  a s  A t t a c h m e n t  B.
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A s  n o t e d ,  t h e  t r e n d  i n  t h e  s t a t e s  h a s  b e e n  t o w a r d  e s t a b l i s h i n g  a n d  e x ­

p a n d i n g  d r a m  s h o p  l i a b i l i t y . 1 1  A l t h o u g h  s e v e n  s t a t e s  h a v e  p a s s e d  d r a m  

s h o p  s t a t u t e s  i n  t h e  p a s t  f i v e  y e a r s ,  t h e  s t a t e s '  c o u r t s  h a v e  b e e n  t h e  

p r i m a r y  s o u r c e  o f  e x p a n d i n g  t h e  s c o p e  o f  l i a b i l i t y . 1 2  T h i s  c o m m o n  l a w  

e x p a n s i o n  h a s  u s u a l l y  o c c u r r e d  i n  c a s e s  i n v o l v i n g  s o c i a l  h o s t s  o r  e m ­

p l o y e r ' s  l i a b i l i t y . 1 8  T h e  m o s t  e x p a n s i v e  a p p l i c a t i o n  o f  d r a m  s h o p  l i a ­

b i l i t y  t o  d a t e  o c c u r r e d  i n  N e w  J e r s e y .  I n  K e l l y  v. G w i n n e l l , t h e  N e w  

J e r s e y  S u p r e m e  C o u r t  u p h e l d  a  t r i a l  c o u r t ' s  j u r y  a w a r d  o f  $ 9 . 5  m i l ­

l i o n . 1 4  T h e  c o u r t  h e l d  t h a t  t h e  s o c i a l  h o s t  w a s  l i a b l e  f o r  d i r e c t l y  

s e r v i n g  l i q u o r  ( t w o  t o  t h r e e  s c o t c h  o n  t h e  r o c k s  i n  a  o n e  t o  t w o - h o u r  

p e r i o d )  t o  a  g u e s t ,  k n o w i n g  t h a t  t h e  g u e s t  w a s  i n t o x i c a t e d  a n d  w o u l d  

t h e r e a f t e r  b e  d r i v i n g  a v e h i c l e .

T h e  r e c e n t  e x p a n s i o n  o f  d r a m  s h o p  l i a b i l i t y  i s  n o t  l i m i t e d  t o  l a w s u i t s  

a g a i n s t  p r i v a t e  l i q u o r  s e r v e r s .  C o u r t s  h a v e  r e n d e r e d  d e c i s i o n s  a g a i n s t  

m u n i c i p a l i t i e s  f o r  t h e i r  e m p l o y e e s '  n e g l i g e n t  a c t s .  I n  o n e  c a s e ,  a 

m u n i c i p a l  l i q u o r  s t o r e  w a s  h e l d  l i a b l e  b e c a u s e  o n e  o f  i t s  e m p l o y e e s  

s o l d  l i q u o r  t o  a n  o b v i o u s l y  i n t o x i c a t e d  p e r s o n  w h o  s u b s e q u e n t l y  k i l l e d  

a n  i n n o c e n t  t h i r d  p a r t y  i n  a  c o l l i s i o n . 1 5  I n  a n o t h e r  c a s e ,  a  c i t y  w a s  

l i a b l e  w h e n  p o l i c e  f a i l e d  t o  r e m o v e  a  d r u n k  d r i v e r  f r o m  t h e  r o a d ,  a n d  

t h e  d r u n k  d r i v e r  l a t e r  i n j u r e d  o t h e r  t r a v e l e r s . 1 5

A l t e r n a t i v e s  F o r  R e d u c i n g  A l c o h o l - R e l a t e d  A c c i d e n t s

D r a m  s h o p  l a w s  p r o v i d e  o n e  p o t e n t i a l  a l t e r n a t i v e  f o r  r e d u c i n g  d r u n k  

d r i v i n g  a c c i d e n t s ,  a l t h o u g h  t h e  a c t u a l  e f f e c t i v e n e s s  o f  t h e  c u r r e n t  

d r a m  s h o p  l a w s  i n  t h e  s t a t e s  h a s  n o t  b e e n  d o c u m e n t e d .  A s  n o t e d ,  a 

s t r o n g  m a j o r i t y  o f  s t a t e s  p r o v i d e  f o r  s o m e  f o r m  o f  d r a m  s h o p  l i a b i l i t y .

l $ T h i s  t r e n d  t o w a r d  e x p a n s i o n  o f  d r a m  s h o p  l i a b i l i t y  h a s  a f f e c t e d  l i q u o r  

s e r v e r s '  i n s u r a n c e  r a t e s  a n d  i n s u r a n c e  a v a i l a b i l i t y .  T h e s e  i s s u e s  

w e r e  a d d r e s s e d  i n  H o u s e  R e s e a r c h  A g e n c y  R e s e a r c h  R e q u e s t  8 5 - 3 2 8 ,  

w h i c h  i s  a t t a c h e d .

l 2 T h o s e  s t a t e s  w h i c h  h a v e  e n a c t e d  s t a t u t e s  i n  t h e  p a s t  f i v e  y e a r s  a r e  

A l a s k a ,  C a l i f o r n i a ,  F l o r i d a ,  I o w a ,  N e w  M e x i c o ,  O r e g o n  a n d  U t a h .

1 3 S o m e  c o u r t s  h a v e  a l s o  e x p a n d e d  t h e  l i a b i l i t y  o f  c o m m e r c i a l  l i q u o r  

s e r v e r s  b y  a l l o w i n g  t h e  i n t o x i c a t e d  p e r s o n  w h o  i n j u r e s  h e r s e l f  o r  

h i m s e l f  t o  s u e  f o r  t h e  i n j u r i e s .

1 4 4 7 6  A .  2 d  1 2 1 9  ( N e w  J e r s e y ,  1 9 8 4 ) .

1 5 W a l z  v. C i t y  o f  H u d s o n ,  3 2 7  N . W .  2 d  1 2 0  ( S o u t h  D a k o t a ,  1 9 8 2 ) .

1 5 I r w i n  v. T o w n  o f  W a r e ,  4 6 7  N . E .  2 d  1 2 9 2  ( M a s s a c h u s e t t s ,  1 9 8 4 ) .
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I n  a d d i t i o n ,  t h e  P r e s i d e n t i a l  C o m m i s s i o n  o n  D r u n k  D r i v i n g  ( 1 9 8 3 )  a n d  

t h e  N a t i o n a l  H i g h w a y  T r a f f i c  S a f e t y  A d m i n i s t r a t i o n  o f  t h e  D e p a r t m e n t  o f  

T r a n s p o r t a t i o n  ( N H T S A )  h a v e  e n d o r s e d  d r a m  s h o p  l i a b i l i t y  a s  a  l e g i t i ­

m a t e  s t r a t e g y  f o r  r e d u c i n g  d r u n k  d r i v i n g .

W h e n  i m p o s i n g  d r a m  s h o p  l i a b i l i t y ,  c o u r t s  h a v e  t r a d i t i o n a l l y  e m p h a s i z e d  

t h r e e  d i s t i n c t  p o l i c y  r a t i o n a l e s :  p u n i s h m e n t ,  v i c t i m  c o m p e n s a t i o n  a n d

p r e v e n t i o n .  A c c o r d i n g  t o  J a m e s  M o s h e r ,  A d m i n i s t r a t i v e  D i r e c t o r  o f  t h e  

P r e v e n t i o n  R e s e a r c h  G r o u p ,  t h e  p u n i s h m e n t  r a t i o n a l e  f o r  i m p o s i n g  l i a b i l ­

i t y  i s  n o t  g e n e r a l l y  e m p h a s i z e d  b y  m o d e r n  c o u r t s ,  a n d  h e  a s s e r t s  t h a t  

t h i s  r a t i o n a l e ,  ( i f  i t  i s  t h e  e x c l u s i v e  e m p h a s i s )  i s  a n  i n a d e q u a t e  

r e a s o n  f o r  m a i n t a i n i n g  d r a m  s h o p  l i a b i l i t y  a s  a  s o c i a l  p o l i c y .  F u r t h e r ­

m o r e ,  M r .  M o s h e r  c l a i m s  t h a t  t h e  v i c t i m  c o m p e n s a t i o n  r a t i o n a l e  i s  

s u b s t a n t i a l l y  i n e f f e c t i v e .  U n d e r  t h i s  r a t i o n a l e ,  c o u r t s  s t a t e  t h a t  

n e g l i g e n t  l i c e n s e e s  s h o u l d  p a y  f o r  i n j u r i e s  s u s t a i n e d  b y  i n n o c e n t  

p a r t i e s .  T h e s e  c o u r t s  r e a s o n  t h a t  l i c e n s e e s  a r e  " a p p r o p r i a t e  c o m p e n s a ­

t o r s "  b e c a u s e  t h e y  p r o f i t e d  f r o m  t h e  v e r y  s a l e s  t h a t  l e d  t o  t h e  i n ­

j u r i e s .  ( T h i s  r e a s o n i n g  p r o v i d e s  c o u r t s  w i t h  a  b a s i s  f o r  d i s t i n g u i s h i n g  

l i c e n s e e s  a n d  s o c i a l  h o s t s :  b e c a u s e  s o c i a l  h o s t s  d o  n o t  p r o f i t  f r o m  

s e r v i n g  a l c o h o l i c  d r i n k s ,  t h e y  s h o u l d  n o t  s h a r e  t h e  s o c i a l  c o s t s  o f  t h e  

i n j u r i e s . )  M o r e o v e r ,  c o u r t s  a s s u m e  t h a t  l i c e n s e e s  h a v e  l i a b i l i t y  i n s u r ­

a n c e  c o v e r a g e  a n d  t h e r e f o r e  p r o v i d e  t h e  v i c t i m  w i t h  a  f i n a n c i a l  " d e e p  

p o c k e t . "

W h i l e  a c k n o w l e d g i n g  t h a t  a  " d e e p  p o c k e t "  i s  n e e d e d  f o r  p a r t i e s  i n j u r e d  

i n  d r a m  s h o p  s c e n a r i o s ,  M r .  M o s h e r  a s s e r t s  t h a t  t h i s  " s y s t e m "  o f  c o m ­

p e n s a t i o n  i s  a r b i t r a r y  ( o n l y  a s m a l l  f r a c t i o n  o f  i n j u r e d  p a r t i e s  

a c t u a l l y  g e t  c o m p e n s a t i o n )  a n d  t h a t  t h e  r e q u i r e d  l e g a l  p r o c e s s  i s  

c u m b e r s o m e  ( l a w s u i t s  a r e  c o m p l i c a t e d ,  t i m e - c o n s u m i n g  a n d  e x p e n s i v e ) .  

T h e r e f o r e ,  M r .  M o s h e r  a d v o c a t e s  a  d i f f e r e n t  s y s t e m  f o r  v a l i d a t i n g  t h e  

v i c t i m  c o m p e n s a t i o n  r a t i o n a l e .  H e  a s s e r t s  t h a t  s t a t e s  c o u l d  i m p o s e  a 

t a x  o n  a l c o h o l  a n d  d i s t r i b u t e  t h e  p r o c e e d s  t o  i n j u r e d  p a r t i e s .  H e  

c l a i m s  t h a t  t h e  s m a l l  i n c r e a s e  i n  r e t a i l  p r i c e s  w o u l d  b e  o f f s e t  b y  t h e  

d e c r e a s e  i n  i n s u r a n c e  c o s t s  a n d  i n  t h e  r i s k  o f  l a w  s u i t s .

I n  a n y  e v e n t ,  M r .  M o s h e r  s t a t e d  t h a t  c a r e f u l l y  d r a f t e d  d r a m  s h o p  l a w s ,  

w h i c h  e m p h a s i z e  a p o l i c y  o f  p r e v e n t i o n ,  m a y  e f f e c t  a r e d u c t i o n  i n  d r u n k  

d r i v i n g  i n c i d e n t s .  H e  p o i n t e d  o u t  t h a t  e x i s t i n g  d r a m  s h o p  l a w s  h a v e  

c r e a t e d  i n t e r p r e t a t i v e  d i f f i c u l t i e s  f o r  c o u r t s ,  f o r  i n j u r e d  p a r t i e s  

a t t e m p t i n g  t o  s u e  u n d e r  t h e  l a w s ,  a n d  f o r  d e f e n d a n t s  i n  t h e s e  a c t i o n s .  

F o r  e x a m p l e ,  d r a m  s h o p  l a w s  u s u a l l y  r e q u i r e  t h a t  i n j u r e d  p a r t i e s  p r o v e  

t h a t  t h e  p e r s o n  w h o  i n j u r e d  t h e m  w a s  " o b v i o u s l y  i n t o x i c a t e d . "  A s  m a n y  

c o m m e r c i a l  l i q u o r  s e l l e r s  h a v e  a r g u e d ,  t h i s  s t a n d a r d  i s  v a g u e  a n d  o f t e n  

r e s u l t s  i n  u n f a i r  h i n d s i g h t  j u d g m e n t s  b e c a u s e  s o m e  p o t e n t i a l l y  d r u n k  

d r i v e r s  d o  n o t  s h o w  s i g n s  o f  i n t o x i c a t i o n  d e s p i t e  h e a v y  d r i n k i n g .  L i k e ­

w i s e ,  t h e s e  v a g u e  s t a n d a r d s  h a v e  d i s c o u r a g e d  m a n y  i n j u r e d  p a r t i e s  w i t h  

p o t e n t i a l l y  v a l i d  c l a i m s  f r o m  f i l i n g  s u i t ,  a n d  e n c o u r a g e d  i n s u r a n c e  

c o m p a n i e s  t o  s e t t l e  q u e s t i o n a b l e  c l a i m s .  T h e  f o c u s  o f  t h i s  p r e v e n t i o n
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r a t i o n a l e  i s  " s e r v e r  i n t e r v e n t i o n , "  w h i c h  r e f e r s  t o  r e f o r m s  i n  m e t h o d s  

o f  o p e r a t i o n  i n  c o m m e r c i a l  e s t a b l i s h m e n t s . 1 ' T h e s e  r e f o r m s  a r e  d e s i g n e d  

t o  r e d u c e  t h e  r i s k  o f  s e r v i n g  i n t o x i c a t e d  p e r s o n s ,  a n d  t o  p r o v i d e  

a l t e r n a t e  f o r m s  o f  t r a n s p o r t a t i o n  f o r  i n t o x i c a t e d  p a t r o n s .

T h e s e  r e f o r m s  a r e  a d d r e s s e d  i n  " T h e  M o d e l  D r a m  S h o p  A c t , "  d r a f t e d  b y  

M r .  M o s h e r ' s  P r e v e n t i o n  R e s e a r c h  G r o u p  a s  t h e  c u l m i n a t i o n  o f  a n  e i g h t ­

e e n - m o n t h  r e s e a r c h  p r o j e c t  u n d e r t a k e n  t o  a n a l y z e  c u r r e n t  d r a m  s h o p  

l a w s ,  d e t e r m i n e  c u r r e n t  l i t i g a t i o n  p r a c t i c e s ,  a n d  d e v e l o p  a n  i n v e n t o r y  

o f  c u r r e n t  s e r v e r  i n t e r v e n t i o n  p r a c t i c e s .  A c c o r d i n g  t o  M r .  M o s h e r ,  t h e  

a c t  c o n t a i n s  m o d e l  s t a t u t o r y  l a n g u a g e  a n d  i s  d e s i g n e d  t o  c o n t r i b u t e  t o  

t h e  l e g i s l a t i v e  p r o c e s s .  T h e  a c t  i n c l u d e s  a  " n e g l i g e n c e "  s t a n d a r d  f o r  

l i c e n s e e ' s  l i a b i l i t y ,  a n d  i t  a l s o  p r o v i d e s  f o r  a l e g a l  d e f e n s e  t o  t h o s e  

l i c e n s e e s  w h o  c a n  d e m o n s t r a t e  r e s p o n s i b l e  b u s i n e s s  p r a c t i c e s .  A  c o p y  

o f  t h e  a c t  i s  e n c l o s e d  a s  A t t a c h m e n t  C .  T h e  a c t  d o e s  n o t  a d d r e s s  t h e  

i s s u e  o f  m a n d a t o r y  i n s u r a n c e  f o r  l i c e n s e e s ,  a l t h o u g h  M r .  M o s h e r  r e c o m ­

m e n d s  t h a t  i t  b e  c o n s i d e r e d .  In a d d i t i o n ,  t h e  a c t  d o e s  n o t  c o v e r  s o m e  

a s p e c t s  o f  d r a m  s h o p  l i a b i l i t y  b e c a u s e  o f  t h e  l e g i s l a t i v e  p o l i c y  d e c i ­

s i o n s  i n v o l v e d .  T h e s e  a r e a s  i n c l u d e  s o c i a l  h o s t  l i a b i l i t y ,  d e f i n i t i o n  

o f  l i c e n s e e s  a n d  l i c e n s e d  p r e m i s e s ,  m a n d a t e d  s e r v e r  t r a i n i n g ,  m i n i m u m  

d r i n k i n g  a g e ,  a n d  l i m i t s  o n  d r a m  s h o p  l i a b i l i t y  a w a r d s .

A n o t h e r  a l t e r n a t i v e  f o r  r e d u c i n g  a l c o h o l - r e l a t e d  a c c i d e n t s  i s  t o  i n ­

c r e a s e  t h e  p r i c e  o f  a l c o h o l .  A t t a c h m e n t  D i n d i c a t e s  t h a t  t h e  p r i c e  o f  

a l c o h o l i c  b e v e r a g e s  i n c r e a s e d  m o d e s t l y  f r o m  1 9 5 7  t o  1 9 8 2  w h e n  c o m p a r e d  

t o  p r i c e  c h a n g e s  o f  o t h e r  s e l e c t e d  i t e m s .  A c c o r d i n g  t o  t h e  P r e v e n t i o n  

R e s e a r c h  G r o u p ,  i n  p r a c t i c a l  t e r m s ,  a l c o h o l i c  b e v e r a g e s  d e c r e a s e d  2 7  

p e r c e n t  d u r i n g  t h i s  t i m e ,  p r i m a r i l y  b e c a u s e  f e d e r a l  a n d  s t a t e  g o v e r n ­

m e n t s  d i d  n o t  i n d e x  e x c i s e  t a x  r a t e s  t o  i n f l a t i o n .  T h e  g r o u p  m a i n t a i n s  

t h a t  b o t h  f e d e r a l  a n d  s t a t e  r a t e s  h a v e  d e c l i n e d  r e l a t i v e  t o  i n f l a t i o n .  

I n  a  r e c e n t  r e s e a r c h  p a p e r ,  M r .  M o s h e r  s t a t e d  t h a t  a  r e c e n t  s t u d y  s p o n ­

s o r e d  b y  t h e  N a t i o n a l  A c a d e m y  o f  S c i e n c e s  s h o w s  t h a t  a  $ . 2 5  i n c r e a s e  in 

s t a t e  t a x e s  o n  l i q u o r  h a s  a  s i g n i f i c a n t  i m p a c t  o n  r a t e s  o f  p e r  c a p i t a  

c o n s u m p t i o n ,  c i r r h o s i s  a n d  d r u n k  d r i v i n g  c a s u a l t i e s . 1 8

O t h e r  a l t e r n a t i v e s  s u g g e s t e d  b y  M r .  M o s h e r  i n c l u d e  t h e  f o l l o w i n g :  

e n c o u r a g i n g  a l c o h o l  a d v e r t i s e r s  t o  s e l f - r e g u l a t e  t h e i r  a d v e r t i s i n g  

c o n t e n t ;  p a s s i v e  r e s t r a i n t s ;  i n c r e a s e s  i n  t h e  g a s  t a x ;  c h a n g e s  i n

1 7 M o s h e r  s t a t e d  t h a t  s t u d i e s  s u g g e s t  t h a t  5 0  p e r c e n t  o f  d r u n k  d r i v e r s  

a r e  t r a v e l i n g  f r o m  r e t a i l  e s t a b l i s h m e n t s ,  a n d  t h a t  m a n y  d r a m  s h o p  

l a w s u i t s  i n v o l v e  a c c i d e n t s  w h i c h  o c c u r  w i t h i n  a  t w o - m i l e  r a d i u s  o f  

d r i n k i n g  e s t a b l i s h m e n t s .

1 8 " A l c c h o l  P o l i c y  a n d  t h e  P r e s i d e n t i a l  C o m m i s s i o n  o n  D r u n k  D r i v i n g :  

Ttie P a t h s  N o e  T a k e n " .



d r i v e r  a g e ;  d e v e l o p m e n t  o f  a l t e r n a t i v e  a n d  i m p r o v e d  p u b l i c  t r a n s p o r t a ­

t i o n  s y s t e m s .  I n  a d d i t i o n ,  M r .  M o s h e r  s t a t e d  t h a t  f u r t h e r  r e s e a r c h  o f  

t h e  p o l i c y  i s s u e s  i n v o l v e d  i s  n e e d e d .

T w o  s t a t e s  p r o v i d e  e x a m p l e s  o f  a d d i t i o n a l  a l t e r n a t i v e s .  I n  H a w a i i ,  a 

p r o g r a m  a l l o w s  p o l i c e  t o  a s k  t h o s e  a r r e s t e d  f o r  d r u n k  d r i v i n g  w h e r e  

t h e y  h a d  t h e i r  l a s t  d r i n k .  T h i s  i n f o r m a t i o n  i s  t u r n e d  o v e r  t o  t h e  

C o u n t y  L i q u o r  C o m m i s s i o n  w h e r e  i n v e s t i g a t o r s  t r y  t o  d e t e r m i n e  w h e t h e r  

t h a t  d r i n k  w a s  s e r v e d  w h e n  t h e  d r i v e r  w a s  a l r e a d y  i n t o x i c a t e d  a s  d e f i n e d  

b y  l a w .  I f  t h e  a n s w e r  i s  y e s ,  t h e  L i q u o r  C o m m i s s i o n  c a n  f i n e  t h e  

e s t a b l i s h m e n t  u p  t o  $ 5 0 0 ,  o r  s u s p e n d  o r  r e v o k e  i t s  l i c e n s e .  I f  t h e  

e v i d e n c e  i s  l a c k i n g  i n  a p a r t i c u l a r  c a s e ,  t h e  c o m m i s s i o n  n o t i f i e s  t h e  

b a r  o w n e r s  t h a t  t h e i r  e s t a b l i s h m e n t  w a s  n a m e d  i n  a  c a s e .  T h e  H o n o l u l u  

P o l i c e  s t a t e  t h a t  t h e  p r o g r a m ' s  p r i m a r y  g o a l  i s  p r e v e n t i o n  a n d  n o t  

p u n i s h m e n t .

I n  a d d i t i o n ,  o t h e r  p r o g r a m s  h a v e  b e e n  i n i t i a t e d  i n  H a w a i i  t o  c o m b a t  t h e  

d r u n k  d r i v i n g  p r o b l e m  t h e r e .  F o r  e x a m p l e ,  t h e  H o n o l u l u  P o l i c e  D e p a r t ­

m e n t  u s e s  h o l i d a y  a n d  w e e k e n d  r o a d b l o c k s .  T h e  B r o a d c a s t e r s ' A s s o c i a t i o n  

a d o p t e d  t h e  t h e m e  " D r u n k  D r i v i n g  i s  D e a d l y "  a n d  b r o a d c a s t  p e r s o n a l  

s e r v i c e  a d v e r t i s e m e n t s  t o  t h a t  e f f e c t .  T h e n ,  a  g r o u p  o f  r e s t a u r a t e u r s  

f o r m e d  " T h e  H a w a i i  C o m m i t t e e  f o r  R e s p o n s i b l e  B e v e r a g e  S e r v i c e "  w i t h  t h e  

o b j e c t i v e  o f  e n c o u r a g i n g  a l c o h o l  e d u c a t i o n ,  t r a i n i n g  a n d  p r e v e n t i o n  

p r o g r a m s .

I n  O r e g o n ,  t h e  O r e g o n  R e s t a u r a n t  a n d  B e v e r a g e  A s s o c i a t i o n  i s  p u s h i n g  

f o r  t h r e e  b i l l s  i n  t h e  l e g i s l a t u r e .  T h e  f i r s t  w o u l d  p r o v i d e  f o r  a 

m a n d a t o r y  s t a t e w i d e  s y s t e m  o f  a l c o h o l  s e r v e r  t r a i n i n g  s c h o o l s .  A l l  

n e w  a p p l i c a n t s  f o r  l i c e n s e s  w o u l d  b e  r e q u i r e d  t o  c o m p l e t e  t h e  p r o g r a m  

b e f o r e  a  l i c e n s e  w o u l d  b e  i s s u e d .  T h e  s e c o n d  b i l l  w o u l d  p r o v i d e  t a x  

c r e d i t s  f o r  l i c e n s e e s  w h o  p u t  t h e i r  e m p l o y e e s  t h r o u g h  s e r v e r  o r  e d u c a ­

t i o n  p r o g r a m s .  T h i s  b i l l  w o u l d  a l s o  a l l o w  f o r  t a x  c r e d i t s  f o r  e s t a b ­

l i s h m e n t s  t h a t  p r o v i d e  a l t e r n a t i v e  t r a n s p o r t a t i o n  m o d e s  f o r  p a t r o n s .  

T h e  t h i r d  b i l l  w o u l d  a d d  a " r e s p o n s i b l e  b u s i n e s s  p r a c t i c e s "  d e f e n s e  t o  

O r e g o n ' s  d r a m  s h o p  l a w .  I n  a d d i t i o n  t o  t h e s e  b i l l s ,  t h e  M a r i o n / P o l k  

C o u n t y  B e v e r a g e  A s s o c i a t i o n  i s  s p o n s o r i n g  a " H o m e - F r e e "  P r o g r a m  f u n d e d  

b y  d o n a t i o n s  t o  a p r i v a t e  n o n p r o f i t  c o r p o r a t i o n .  U n d e r  t h e  p r o g r a m ,  

a n y  p a t r o n  d r i v i n g  t o  a n  e s t a b l i s h m e n t  w i l l  b e  a f f o r d e d  a  f r e e  r i d e  h o m e  

t h r o u g h  a n  a g r e e m e n t  w i t h  a l o c a l  t a x i  c o m p a n y .

Y o u  a l s o  a s k e d  f o r  i n f o r m a t i o n  o n  c i t i z e n ' s  a d v o c a t e  g r o u p s  s u c h  a s  

M o t h e r s  A g a i n s t  D r u n k  D r i v e r s  ( M A D D ) .  I n f o r m a t i o n  p r o v i d e d  b y  M A D D  

a n d  R e m o v e  I n t o x i c a t e d  D r i v e r s  ( R I D )  i s  a t t a c h e d .  I n f o r m a t i o n  f r o m  

S t u d e n t s  A g a i n s t  D r u n k  D r i v e r s  ( S A D D )  w i l l  b e  f o r w a r d e d  t o  y o u  w h e n  i t  

i s  r e c e i v e d .  Y o u  a l s o  a s k e d  f o r  i n f o r m a t i o n  o n  d r a m  s h o p  l a w s  i n  

f o r e i g n  c o u n t r i e s .  R e p r e s e n t a t i v e s  o f  G r e a t  B r i t a i n ,  W e s t  G e r m a n y  a n d  

t h e  P r o v i n c e  o f  A l b e r t a  h a v e  b e e n  c o n t a c t e d  s o  f a r .  O f  t h e s e  t h r e e  

c o u n t r i e s ,  o n l y  W e s t  G e r m a n y  p r o v i d e s  f o r  " p a r t i a l  l i a b i l i t y "  o f  t a v e r n

R e p r e s e n t a t i v e  H u r l e y
J u l y  25 ,  1985
P a g e  E i g h t



R e p r e s e n t a t i v e  H u r l e y
J u l y  25,  1985
P a g e  Mine

o w n e r s ,  o n  a c a s e - b y - c a s e  b a s i s .  A d d i t i o n a l  i n f o r m a t i o n  o n  l a w s  i n  

o t h e r  c o u n t r i e s  w i l l  b e  f o r w a r d e d  t o  y o u  a s  i t  i s  r e c e i v e d .  A t t a c h e d  

a r e  p r e v i o u s  H o u s e  R e s e a r c h  A g e n c y  r e q u e s t s  o n  d r u n k  d r i v i n g  l a w s  i n  

f o r e i g n  c o u n t r i e s .

A t t a c h m e n t  E  c o n t a i n s  s t a t i s t i c s  o n  a l c o h o l - r e l a t e d  a c c i d e n t s  i n  A l a s k a  

b e t w e e n  1 9 7 8  a n d  1 9 8 4 .  T h e s e  s t a t i s t i c s  w e r e  p r o v i d e d  b y  t h e  D e p a r t m e n t  

o f  P u b l i c  S a f e t y .

I h o p e  t h i s  i n f o r m a t i o n  i s  v a l u a b l e  t o  y o u .  P l e a s e  l e t  m e  k n o w  i f  y o u  

h a v e  a d d i t i o n a l  q u e s t i o n s .

MT

A t t a c h m e n t s



I\t K C.

STATES WITH
ORAM SHOP LIABILITY

S T A T U T O R Y D R A M  S H O P L I A B I L I T Y C A S E  L A W  L I C E N S E E  L I A B I L I T Y

S T A T E

S E R V I N G
I N T O X I C A T E D

P E R S O N

S E R V I N G
M I N O R

S E R V I N G
H A B I T U A L
D R U N K A R D

O T H E R
L I M I T S

S E R V I N G
I N T O X I C A T E D

P E R S O N

S E R V I N G
M I N O R

G e o r g  1 a y e s
5 1 - 1 - 1 8

o n l y  p a r e n t  
m a y  b r I n g  c a u s e  

o f  a c t i o n

H a w a !1 O n e  v A p p l e g a t e  
6 1 2  P 2 d  5 3 3  ( 1 9 8 0 1 *  
n e g l i g e n c e  p e r  s e

I d a h o A l e g r l a  v P a y o n k  
6 1 9  P 2 d  135 1 1 9 8 0 1 *  

n o g  1 1 g e n c e

111 1 n o  1 s y e s
■13-135

y e s
4 3 - 1 3 5

S 1 5 0 0 0  l i m i t  f o r  
I n j u r y ;  S 2 0 0 0 0  l i m i t  

l o s s  o f  s u p p o r t ,
1e s s o i  a l s o  l i a b l e ;

I y e a r  S o f  L

I n d  1 a n a E 1d e r  v F 1s h e r  
2 1 7  N E 2 d  8 4 7  ( 1 9 6 6 1 *  

n e g l i g e n c e  p e r  s e

I o w a y e s
1 2 3 . 9 2
1 2 3 . 9 3

w r 1t t e n  n o t  1c e  
t o  s e r v e r  In 6 

m o n t h s

H a a f k e  v. M i t c h e l l  
3 4 7  N W 2 d  381 ( 1 9 8 4  )« 

n e g l i g e n c e  p e r  se

K e n t u c k y P i k e  v. G e o r g e  
4 3 4  S W 2 d  6 2 6  ( 1 9 6 8 1 #  

n e g l i g e n c e  p e r  se

L o u  1s 1 a n a C h a u s s e  v. S o u t h l a n d  
4 0 0  S o 2 d  1 1 9 9  ( 1 9 8 1 1 #  

n e g 1 1 g e n c e

* S t a t e  S u p r e m e  C o u r t  C a s e
# A p p e l l a t e  L e v e l  C a s e



STATES WITH
DRAM SHOP LIABILITY

S T A T U T O R Y D R A M  S H O P  L I A B I L I T Y C A S E  L A W  L I C E N S E E  L I A B I L I T Y

S T A T E

S E R V I N G
I N T O X I C A T E D

P E R S O N

S E R V I N G
M I N O R

S E R V I N G
H A B I T U A L
D R U N K A R D

O T H E R  
L 1 M I T S

S E R V I N G
I N T O X I C A T E D

P E R S O N

S E R V I N G
M I N O R

M a  I n e y e s
2 0 0 2

y e s
2 0 0 2

a c t u a l  a n d  
e x e m p l a r y  d a m a g e s ,  

l e s s o r  a l s o  
1 ( a b l e

M a s s a c h u s e t t s A d a m i a n  v T h r e e  S o n s  Inc 
2 3 3  N E 2 d  18 ( 1 9 6 7 ) *  
n e g 1 I g e n c e  p e r  se

•

M i c h i g a n y e s  ( v i s i b l y  
1 n t o x 1c a t e d ) 

4 3 6 . 2 2

m l n  " $ 5 0 ,  
2 yr S of L

J o n e s  v . B o u r r 1e 
1 2 0  N W 2 d  2 3 6  ( 1 9 6 3  )* 

n e g l i g e n c e  p e r  s e

L o n g s t r e t h  v. F l t z g l b b o n  
3 3 5  N W 2 d  6 7 7  ( 1 9 8 3 ) #  

n e g 1 I g e n c e

M 1 n n e s o t a y e s
3 4 0 . 9 5 ,
3 4 0 . 9 5 1

w r  1 t t e n  n o t  1 c e  
w i t h i n  1 2 0  d a y s , 

2 yr S o f  L

H o l m q u 1st v . M i l l e r  
3 5 2  N W 2 d  47 < 1 9 8 4  )# 

n e g 1 I g e n c e

M i s s i s s i p p i M u n f o r d  In c  v 
3 6 8  S o 2 d  2 1 3  

n e g 1 1 g e n c e

P e t e r s o n  
< 1 9 7 9 ) *  
p e r  s e

M 1s s o u r I C a r v e r  v. S c h a f e r  
6 4 7  S W 2 d  5 7 0  ( 1 9 8 3 ) #  

n e g 1 1 g e n c e

S a m p s o n  v. W . F . 
61 1  S W 2 d  3 3 3  

n e g 1 1 g e n c e

E n t e r p r 1s e s  
( 1 9 6 1 ) #  
p e r  se

N e w  H a m p s h i r e R a m s e y  v . A n c t 11 
2 11 A 2 d  9 0 0  ( 1 9 6 5 ) *  

n e g 1 1 g e n c e

N e w  J e r s e y K e l 1 y v . G w l n n o l 1 
4 7 6  A 2 d  1 2 1 9  ( 1 9 8 4  )* 

n e g 1 1 g e n c e

R a p p a p o r t  v N i c h o l s  
156 A 2 d  I ( 1 9 5 9 ) *  
n e g l i g e n c e  p e r  s e

* S t a t e  S u p r e m e  C o u r t  C a s e
# A p p e l l a t e  L e v e l  C a s e



S T A T E S  W I T H O U T  E S T A B L I S H E D  
D R A M  S H O P  L I A B I L I T Y

C A S E  L A W  D E N Y I N G L I A B I L I  T V N O  A P P E L L A T E

S T A T E

S T A T E  
S U P R E M E  C O U R T  

D E C I S I O N S  A G A I N S T

S T A T E  
L O W E R  C O U R T  

D E C I S I O N S  A G A I N S T

C A S E S
D E C I D I N G
I S S U E

A r k a n s a s C a r r  v. T u r n e r  
3 8 5  S W 2 d  6 5 6  I 1 9 6 5  > 

n o  n e g l  p e r  s e /  
I n t o x i c a t e d  p e r s o n

Del a w a r e W r i g h t  v. M o f f l t t  
4 3 7  A 2 d  5 5 4  I 1 9 8 1 )  

n o  n e g l  or n e g l  p e r  se 
I n t o x i c a t e d  p e r s o n

K a n s a s n o  c a s e s

M a r y l a n d F e l d e r  v. B u t l e r  
4 3 8  A 2 d  4 9 4  ( 1 9 8 1  ) 

n o  n e g 1 1 g e n c e  
I n t o x i c a t e d  p e r s o n

M o n t a n a R u n g e  v. W a t t s  
5 8 9  P 2 d  1 45 ( 1 9 7 9 )  

n o  n e g 1 1 g e n c e  
f o r  s o c i a l  h o 3 t /  

I n t o x i c a t e d  p e r s o n

N e b r a s k a H o l m e s  v. C l r c o  
2 4 4  N W 2 d  6 5  ( 1 9 7 6 )  
n o  n e g l  p e r  s e /  

I n t o x i c a t e d  p e r s o n

N e v a d a H a m m  v. C a r s o n  C i t y  N u g g e t  
4 5 0  F’2d  3 5 8  ( 1 9 6 9 )  
n o  n e g l  p e r  s e /  

I n t o x i c a t e d  p e r s o n

Y o s c o v l t c h  v. W a s s o n  
6 4 5  1*2d 9 7 5  ( 1 9 8 2 )  

n o  n e g l  p e r  s e / m t n o r

J9?S ley'is\<Vtu're. passed /tfuJ ^hich 
preclude?  d ra ^  shop lia b ility .



T H I S  D O C U M E N T  

H A S  B E E N  R E P H O T O G R A P H E D  

T O  A S S U R E  L E G I B I L I T Y



l Y W A r C V ^ W S

STATES WITH
DRAM SHOP LIABILITY

S T A T U T O R Y D R A M  S H O P L I A B I L I T Y C A S E  L A W  L I C E N S E E  L I A B I L I T Y

S T A T E

S E R V I N G
I N T O X I C A T E D

P E R S O N

S E R V I N G
M I N O R

S E R V I N G
H A B I T U A L
D R U N K A R D

O T H E R
L I M I T S

S E R V I N G
I N T O X I C A T E D

P E R S O N

S E R V I N G
M I N O R

G e o r g  1 a y e s
5 1 - 1 - 1 8

o n l y  p a r e n t  
m a y  b r i n g  c a u s e  

o f  a c t i o n

H a w a 11 O n o  v A p p l e g a t e  
6 1 2  P 2 d  5 3 3  ( 1 9 8 0 1 *  
n e g l i g e n c e  p e r  se

I d a h o A l e g r l a  v P a y o n k  
6 1 9  P 2 d  135 ( 1 9 8 0 1  “ 

n e g 1 I g e n c e

I l l i n o i s y e s
4 3 - 1 3 5

y e s
4 3 - 1 3 5

S 1 5 0 0 0  l i m i t  f o r  
I n j u r y ;  $ 2 0 0 0 0  l i m i t  

l o s s  of s u p p o r t ,
1e s s o i  a l s o  l i a b l e ;

1 y e a r  S o f  L

I n d i a n a E 1d e r  v F 1s h e r  
2 1 7  N E 2 d  B 4 7  1 1 9 6 6 1 *  

n e g l i g e n c e  p e r  s e

I o w a y e s
1 2 3 . 9 2
1 2 3 . 9 3

w r  1 t t e n  n o t  1c e  
t o  s e r v e r  In 6 

m o n t h s

H a a f k e  v . M l t c h e 11 
3 4 7  N W 2 d  381 t 1 9 8 4 1 *  

n e g 1 1 g e n c e  p e r  se

K e n t u c k y P i k e  v. G e o r g e  
4 3 4  S W 2 d  6 2 6  ( 1 9 6 8 1 #  

n e g l i g e n c e  p e r  se

L o u  1sI a n a C h a u s s e  v. S o u t h l a n d  
4 0 0  S o 2 d  1 1 9 9  ( 1 9 8 1 1 #  

n e g 1 1 g e n c e

* S t a t e  S u p r e m e  C o u r t  C a s e
# A p p e l l a t e  L e v e l  C a s e



/ w £
' A P P c r im  x  ii MATES WITH

DRAM SHOP LIABILITY

S T A 1 U I 0 R Y O R A M  S H O P  L I A B I L I  IY C A S E  I A U  L I C E N S E E L I A B I L I T Y

S T A T E

S E R V I N G  
I N I O X 11 A T ED 

P E R S U N

S E R V I N G  
HI N O R

S E R V I N G  
H A B I  IUAI. 
UR IIN► AR II

OTIItR 
L I M I  IS

S E R V I N G  
I N I O X I C A 1 E 0  

P E R S O N

S E R V I N G
M I N O R

A 1a b a m a y e s
6 - 5  71

ye s
6 - 5  70 
b - 5 - 7 1

o n l y  p a r e n t  or 
g u a r d i a n  m a y  b r i n g  
sir 1 I u n d e r  6 - 5 - 70

A l a s k a y e s  
( d r u n k e n  1 

0 4 . 2 1 . 0 2 0 i2

y e s , 1 f n o  
Id

0 4  . 2 1 . 0 ? 0 i 1

1 1 c e n s e e s  o n  1 y N a i a r e n o  v. U r l e  
6 JU P 2 d  6 7 1  1 19 8 1 1• 
n e g l i g e n c e  per se

A r l i o n a B r a r i n t g a n  v R a y b u c k  
6 b 7 P 2 d  2 1 3  ( 1 9 8 3 1 *  

n e g  1 1 g e n c e

O n t i v e r o s  v B o r a k  
6 6 /  P 2 d  2 0 0  I 1 9 8 3 1 -  

n o g  1 I g e n c e

C a 1 1 for n 1 a y e s .  If 
o b v  l u u s  1 y 
1 lltOk k d l e J  
b A P  2 5 6 0 2 . 1

C o  1 or a d o y e s , p r l o r  
n o t i c e  ieqii 1 r e d  

1 3 - 2 1 - 1 0 3

K e r b y
5 3 2

v . F 1 a m  1 n g o  C 1u b  
P 2d 9 7 5  ( 1 97 4  1# 
n e g 1 1 g e n c e

C o n n e c  t l e n t y e s
3 0  - 102

1 5 0 0 0 0  l i m i t ,  
wi 1t 1e n  n o l i v e  
w i t h i n  6 0  d a y s ,  
1 y e a r  S of 1.

D. C. M a r u s a  
4 U 4

v D l s t  of C u l u m b 1 a 
F 2 d  8 2 8  ( 1 9 / J 1# 
n e g 1 I g e n c e

F 1 or 1 <la yes, If 
w i l l f u l  a n d  
u n 1a w f u 1 
7 6 8 . 1 2 5

y e s ,  If 
k n o w  1 n»j 1 y

7 bB. 1 25

* S t a t e  S u p r e m e  C o u r t  C a s e  
» A p p e l l a t e  l e v e l  C a s e



STATES WITH
DRAM SHOP LIABILITY

S T A T U T O R Y D R A M  S H O P  L I A B I L I T Y C A S E  L A W  L I C E N S E E  L A B I L I T Y

S T A T E

S E R V I N G
I N T O X I C A T E D

P E R S O N

S E R V I N G
M I N O R

S E R V I N G
H A B I T U A L
D R U N K A R D

O T H E R  
L 1 M I T S

S E R V I N G
I N T O X I C A T E D

P E R S O N

S E R V I N G
M I N O R

M a  1 n e y e s
2 0 0 2

y e s
2 0 0 2

a c t u a l  a n d  
e x e m p l a r y  d a m a g e s ,  

l e s s o r  a l s o  
1 ( a b l e

M a s s a c h u s e t t s A d a m i a n  v T h r e e  S o n s  In c  
2 3 3  N E 2 d  18 ( 1 9 6 7 ) *  
n e g l i g e n c e  p e r  s e

•

M i c h i g a n y e s  ( v i s i b l y  
I n t o x 1c a t e d ) 

4 3 6 . 2 2

m 1n « S 5 0 , 
2 yr S o f  L

J o n e s  v. B o u r r l e  
1 2 0  N W 2 d  2 3 6  ( 1 9 6 3 1 *  

n e g l i g e n c e  p e r  se

L o n g s t r e t h  v. F l t z g l b b o n  
3 3 5  N W 2 d  6 7 7  ( 1 9 8 3 ) #  

n e g 1 1 g e n c e

M i n n e s o t a y e s
3 4 0 . 9 5 ,
3 4 0 . 9 5 1

w r 1t t e n  n o t  1 c e  
w i t h i n  1 2 0  d a y s ,  

2 yr S o f  L

H o I m q u 1st v . M i l l e r  
3 5 2  N W 2 d  47 ( 1 9 8 4  )# 

n e g 1 1 g e n c e

M i s s i s s i p p i M u n f o r d  I n c  v 
3 6 8  S o 2 d  2 1 3  

n e g 1 1 g e n c e

P e t e r s o n  
I 1 9 7 9 ) *  
p e r  se

M 1s s o u r 1 C a r v e r  v. S c h a f e r  
6 4 7  S W 2 d  5 7 0  < 1 9 8 3 1 #  

n e g 1 I g e n c e

S a m p s o n  v . W . F . 
6 1 1  S W 2 d  3 3 3  

n e g 1 1 g e n c e

E n t e r p r 1s e s  
( 1 9 8 1  )# 
p e r  s e

N e w  H a m p s h i r e R a m s e y  v . A n c t 11 
2 11 A 2 d  9 0 0  ( 1 9 6 5  )* 

n e g 1 I g e n c e

N e w  J e r s e y K e l l y  v . G w 1n n e 11 
4 7 6  A 2 d  1 2 1 9  ( 1 9 8 4  )* 

n e g 1 1 g e n c e

R a p p a p o r t  v N i c h o l s  
156 A 2 d  1 ( 1 9 5 9  )* 
n e g l i g e n c e  p e r  se

* S t a t e  S u p r e m e  C o u r t  C a s e
# A p p e l l a t e  L e v e l  C a s e



STATES WITH
DRAM SHOP LIABILITY

S T A T U T O R Y  D R A M  S H O P L I A B I L I T Y C A S E  L A W  L I C E N S E E L I A B I L I T Y

S T A T E

S E R V I N G
I N T O X I C A T E D

P E R S O N

S E R V I N G
M I N O R

S E R V I N G
H A B I T U A L
D R U N K A R D

O T H E R
L I M I T S

S E R V I N G
I N T O X I C A T E D

P E R S O N

S E R V I N G
M I N O R

N e w  M e x i c o y e s .  If 
r e a s o n a b 1y 
a p p a r e n t  
4 1 - 1 1 - 1

y e s  

4 1 - 1 1 - 1 - E

L o p e z  v M a e z  
6 51 P 2 d  1 2 6 9  ( 1 9 8 2 1 *  

n e g 1 1 g e n c e

M R C  P r o p . v . G r l e s  
6 5 2  P 2 d  7 3 2  ( 1 9 8 2 1 *  

n e g 1 I g e n c e

N e w  Y o r k y e s
G e n  O b i  1 1 - 1 0 1

y e s
G e n  O b i  1 1 - 1 0 1

B e r k e l e y  v P a r k  
2 6 2  N Y S 2 d  2 9 0  ( 1 9 6 5  1# 

n e g 1 I g e n c e

N o r t h  C a r o l  1na y e s ,  If 
d r i v i n g  

n e g 11 g e n t  1y 
1 8 B - 1 2 0  e t c .

S 5 0 0 , 0 0 0  
l i m i t  to 
r e c o v e r y

H u t c h e n s  v. H a n k i n s  
3 0 3  S E 2 d  5 8 4  ( 1 9 8 3 1 #  

n e g 1 1 g e n c e

N o r t h  D a k o t a y e s
5 - 0 1 - 0 6

y e s
5 - 0 1 - 0 6

O h  1 o y e s , n o t  Ice 
r e q u 1 r e d  
4 3 9 9 . 0 1

y e s ,  n o t i c e  
r e q u 1 r e d  
4 3 9 9 . 0 1

o w n e r  a n d  
l e s s e e  
l i a b l e

M a s o n  v R o b e r t s  
2 9 4  N E 2 d  8 8 4  ( 1973)'* 

n e g 1 I g e n c e

O r e g o n y e s  ( v i s i b l y  
1n t o x 1c a t e d  ) 

3 0 . 9 5 0 .

C a m p b e l l  v C a r p e n t e r  
5 6 6  P 2 d  8 9 3  ( 1 9 7 7 1 *  

n e g 1 1 g e n c o

P e n n s y 1 v a n  1 a y e s  ( v i s i b l y  
1n t o x 1c a t e d  ) 

4 7 - 4 - 4 9 7

J a r d t n e  v U p p e r  D a r b y  L o d g e  
198 A 2 d  5 5 0  < 1 9 6 4  >* 
n e g l i g e n c e  p e r  se

R h o d e  I s l a n d y e s

3 - 1 1 - 1

y e s

3 - 1 1 - 1

y e s ,  n o t i c e  
r e q u I r e d  
3 - 1 1 - 2

* S t a t e  S u p r e m e  C o u r t  C o s e
#  A p p e l l a t e  L e v e l  C a s e



S T A T E S  W I T H O U T  E S T A B L I S H E D  
D R A M  S H O P  L I A B I L I T Y

C A S E  L A W  D E N Y I N G L I A B I L I T Y N O  A P P E L L A T E

S T A T E

S T A T E  
S U P R E M E  C O U R T  

D E C I S I O N S  A G A I N S T

S T A T E  
L O W E R  C O U R T  

D E C I S I O N S  A G A I N S T

C A S E S
D E C I D I N G
I S S U E

A r k a n s a s C a r r  v. T u r n e r  
3 8 5  S W 2 d  6 5 6  1 1 9 6 5  ) 

n o  n e g l  p e r  s e /  
I n t o x i c a t e d  p e r s o n

Del a w a r e W r i g h t  v. M o f f l t t  
4 3 7  A 2 d  5 5 4  ( 1 9 8 1  ) 

n o  n e g l  o r  n e g l  p e r  s e  
I n t o x i c a t e d  p e r s o n

K a n s a s n o  c a s e s

M a r y l a n d F e l d e r  v. B u t l e r  
4 3 8  A 2 d  4 9 4  1 1 9 8 1 )  

n o  n e g  1 1 g e n c e  
I n t o x i c a t e d  p e r s o n

M o n t a n a R u n g e  v. W a t t a  
5 8 9  P 2 d  14 5  1 1 9 7 9 )  

n o  n e g 1 1 g e n c e  
f o r  s o c 1 a 1 h o s t /  

I n t o x i c a t e d  p e r s o n

N e b r a s k a H o l m e s  v. C l r c o  
2 4 4  N W 2 d  6 5  1 1 9 7 6 )  
n o  n e g l  p e r  s e /  

I n t o x i c a t e d  p e r s o n

N e v a d a  H a m m  v. C a r s o n  C i t y  N u g g e t
< 5 0  P 2 d  3 5 8  I 1 9 6 9 )  
n o  n e g l  p e r  s e /  

I n t o x i c a t e d  p e r s o n

Y o s c o v l t c h  v. W a s s o n  
6 4 5  P 2 d  9 7 5  I 1 9 8 2  ) 

n o  n e g l  p e r  s e / m l n o r

W 5 "  /.efisl4iUir<L p a s s e d  loio u / / ) , 'c /j 

pre tlu & es d ra ^  shop lia b ility .



STATES WITH
DRAM SHOP L IAB11ITY

S T A T U T O R Y  D R A M S H O P  L I A B I L I T Y C A S E  L A W  L I C E N S E E  L I A B I L I T Y

S T A T E

S E R V I N G
I N T O X I C A T E D

P E R S O N

S E R V I N G
M I N O R

S E R V I N G
H A B I T U A L
D R U N K A R D

O T H E R
L I M I T S

/ q 8 £  h v :

S E R V I N G
I N T O X I C A T E D

P E R S O N

S E R V I N G
M I N O R

S o u t h  D a k o t a

S  1 iq bili fy

W a l z  v H u d s o n  
3 7 2  N W 2 d V 2 0  I 1 9 8 2  )* 

n e g  I Cgerf'ce p e r  se

T e n n e s s e e M 1 t c h e 11 v . K e t n e r  
3 9 3  S W 2 d  7 5 5  ( 1 9 6 4  )# 

n e g l i g e n c e  p e r  s e

U t a h y e s
3 2 - 1 1 - 1

y e s
3 2 - 1 1 - 1

y e s  
3 2 - 1 1 - 1

s t a t e  I m m u n e  
f r o m  l i a b i l i t y

V e r m o n t y e s
7 - 5 0 1

y e s
7 - 5 0 1

V i r g i n i a C o r r i g a n  v. U n i t e d  S t a t e s  
5 9 5  F S u p p  1 8 4 7  ( 1 9 8 4  )** 

n e g 1 1 g e n c e

W a  s h 1n g t o n Y o u n g  v C a r a v a n  C o r p  
6 6 3  P 2 d  83 4  (1 9 8 3 ) *  
n e g l i g e n c e  p e r  se

W l s c o n s  1 n S o r e n s o n  v. J a r v i s  
3 5 0  N W 2 d  108 ( 1 984 >* 

n e g 1 1 g e n c e  p e r  se

W y o m 1n g
tqgs la*>: I2-Z-36/ 

licensee only
y e s

1 2 - 5 - 5 0 2
y e s

1 2 - 5 - 5 0 2
w r 1t t e n  
n o t  1c e  

r e q u i r e d

M c C l e l l a n  v T o t t e n h o f f  
6 6 6  P 2 d  4 0 8  ( 1 9 8 3 ) *  

n e g  1 I g e n c e

* S t a t e  S u p r e m e  C o u r t  C a s e
# A p p e l l a t e  L e v e l  C a s e  
* * T r l a l  C o u r t  C a s e



STATES WITHOUT ESTABLISHED
DRAM SHOP LIABILITY

C A S E  L A W  D E N Y I N G  L I A B I L I T Y N O  A P P E L L A T E

S T A T E

S T A T E  
S U P R E M E  C O U R T  

D E C I S I O N S  A G A I N S T

S T A T E  
L O W E R  C O U R T  

D E C I S I O N S  A G A I N S T

C A S E S
D E C I D I N G
I S S U E

Ok 1a h o m a n o  c a s e s

S o u t h  C a r o l  1na n o  c a s e s

T e x a s n o  c a s e s

W e s t  V i r g i n i a n o  c a s e s



WI LLIAM J J A N K L O W  
G O V E R N O R

March 13, 1985

Dear Fellow South Dakotan:

As you probably already know by now, I signed the dram shop bill into law 
today.

Last year, I vetoed a very similar bill. That’s why I'm writing to you now.
I changed rny mind because many of you and the Legislature convinced me that 
the liquor dispensers of this great state could be responsible and could be 
leaders In the effort to stop drunks from driving.

This new law is not meant to be a blanket of protection to allow 
irresponsibiI ity. The old adage will apply— "What you abuse, you will lose." 
In other words, if liquor dispensers do not aggressively police themselves,
I'm certain that future legislators and a future Governor will repeal this new 
law much more quickly that it was passed.

Philosophically, I don't like to see the government involved with private 
business through increased regulation. But, this is a problem that is at the 
very core of why civil izad people form governments— pub< ic safety. People 
want to be protected from the death and destruction caused by drunk drivers. 
You and all of the other people who work in the I iquor business are in the 
best position to stop that death and destruction. If you don't, there will 
probably be efforts made to repeal this new law and stricter regulations 
appl fed to the I iquor business.

I bel ieve that this new law is presenting to you a new opportunity for you to 
show all of South Dakota that you can be a much more positive force in 
stopping the drunk driver. The Legislature, my office and the people of South 
Dakota are tel I ing you that they are wilIing to trust you to do a better job 
of protecting them from danger. I sincerely hope that one year from now we 
can look back and say that fhe trust was well deserved.

Sincerely,

S T A T E  O F  S O U T H  D A K O T A

EXECUTIVE OFFICE

STATE CAPITOL BUILDING. PIERRE. S O U T H  D A K O T A  57501 •  (605)773-3212



o f S o u t h  D a k o t a

SIXTIETH SESSION 

LEGISLATIVE ASSEMBLY, 1985

7 1 8 J 3 6 4  

I n t r o d u c e d  b y :

SENATE S .J . A yo N *v
14 Conwnrttoo o n :

S « nM t
ConvTwriM A opon:

Do F w  A m and  Te&te
lo p oU trv o  A c tm n  o n  A m tndm nn ts : 

A d o pw d  No< Adop«od 
S t o o d  fto o d rtg  r o d  K m * P m m q i :
______ _________________ Fad

HOUSE M .J. P ag* Ayo Nov
A **gn*d  lo  C o m m ro te  on: 
Ho u m
C o nvm nM  Aaport:
—  *  Do Kaot A m and  Tofcto
I •O fi& U  A c w o  on  A m onA rw o ts: 

Adoo*od No< A doc4 td
S o c o n d J la a d m g  a n d  F in *  P w r y :  

u lP tm  ______ ft*

2 4 0

S e n a t o r  K r u e g e r  a n d  R e p r e s e n t a t i v e s  W a r k e n t h i e n ,  D e b r a  

A n d e r s o n ,  B e n d e r ,  C e r n y ,  C h i c o i n e ,  E i d y ,  E l w o o d ,  E m ­

e r y ,  G a b r i e l ,  G l e a s o n ,  H a g e n ,  K r a u t s c h u n ,  K r o g m a n ,  

L e w i s ,  M a t t h e w ,  M c K i l l o p ,  O i e n ,  P o r c h ,  S e a r s ,  S i  e h ,  

V a n d e r l i n d e ,  W e b e r ,  W i e s e ,  W i s h a r d ,  W o f f o r d ,  W o o d  a n d  

Z a b e l

1

2

3

4

5

6

7

8  

9

10

1 1

1 2

1 3

1 4

1 5

1 6

F O R  A N  A C T  E N T I T L E D ,  A n  A c t  t o  d e f i n e  c i v i l  l i a b i l i t y  w i t h  r e g a r d  t o  

i n j u r i e s  c a u s e d  b y  i n t o x i c a t e d  p e r s o n s .

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  S O U T H  D A K O T A :

S e c t i o n  1. T h e  L e g i s l a t u r e  f i n d s  t h a t  t h e  c o n s u m p t i o n  o f  a l c o h o l i c  

b e v e r a g e s ,  r a t h e r  t h a n  t h e  s e r v i n g  o f  a l c o h o l i c  b e v e r a g e s , i s  t h e  

p r o x i m a t e  c a u s e  o f  a n y  i n j u r y  i n f l i c t e d  u p o n  a n o t h e r  b y  a n  i n t o x i c a t e d  

p e r s o n .  T h e r e f o r e ,  t h e  r u l e  i n  W a l z  v. c i t y  o f  H u d s o n ,  3 2 7  N . W .  2 n d  

1 2 0  ( S . D .  1 9 8 2 )  i s  h e r e b y  a b r o g a t e d .

S e c t i o n  2. T h a t  § 3 5 - 4 - 7 8  b e  a m e n d e d  t o  r e a d  a s  f o l l o w s :

3 5 - 4 - 7 8 .  N o  l i c e n s e e  s h a 4 4  m a y  s e l l  a n y  a l c o h o l i c  b e v e r a g e ,  e x c e p t  

l o w - p o i n t  b e e r :

( 1 )  T o  a n y  p e r s o n  u n d e r  t h e  a g e  o f  t w e n t y - o n e  y e a r s ;

( 2 )  T o  a n y  p e r s o n  w h o  i s  o b v i o u s l y  i n t o x i c a t e d  a t  t h e  t i m e ,  o r  w h o  

i s  k n o w n  t o  t h e  s e l l e r  t o  b e  a n  h a b i t u a l  d r u n k a r d .

A  v i o l a t i o n  o f  t h i s  s e c t i o n  i s  a  C l a s s  1  m i s d e m e a n o r .

^  H o w e v e r ,  n o  l i c e n s e e  i s  c i v i l l y  l i a b l e  t o  a n y  i n j u r e d  p e r s o n  o r  ^

I n s e r t i o n s  i n t o  e x i s t i n g  s t a t u t e s  a r e  i n d i c a t e d  b y  u n d e r s c o r e s .

D e l e t i o n s  f r o m  e x i s t i n g  s t a t u t e s  a r e  i n d i c a t e d  b y  o v e r s t r t k e s .



h i s  e s t a t e  f o r  a n v  i n j u r y  s u f f e r e d ,  i n c l u d i n g  a n y  a c t i o n  f o r  w r o n g f u l  

d e a t h ,  o r  p r o p e r t y  d a m a g e  s u f f e r e d  b e c a u s e  o f  t h e  i n t o x i c a t i o n  o f  a n y  

p e r s o n  d u e  t o  t h e  s a l e  o f  a n y  a l c o h o l i c  b e v e r a g e  i n  v i o l a t i o n  o f  t h e  

p r o v i s i o n s  o f  t h i s  s e c t i o n .

S e c t i o n  3 .  N o  s o c i a l  h o s t  w h o  f u r n i s h e s  a n y  a l c o h o l i c  b e v e r a g e  i s  

c i v i l l y  l i a b l e  t o  a n y  i n j u r e d  p e r s o n  o r  h i s  e s t a t e  f o r  a n y  i n j u r y  s u f ­

f e r e d ,  i n c l u d i n g  a n y  a c t i o n  f o r  w r o n g f u l  d e a t h ,  o r  p r o p e r t y  d a m a g e  

s u f f e r e d  b e c a u s e  o f  t h e  i n t o x i c a t i o n  o f  a n y  p e r s o n  d u e  t o  t h e  c o n s u m p ­

t i o n  o f  s u c h  a l c o h o l i c  b e v e r a g e .

S e c t i o n  4 .  T h a t  § 3 5 - 6 - 2 7  b e  a m e n d e d  t o  r e a d  a s  f o l l o w s :

3 5 - 6 - 2 7 .  N o  l i c e n s e e  u n d e r  t h i s  c h a p t e r  m a y  s e l l  o r  g i v e  a n y  

l o w - p o i n t  b e e r  t o  a n y  p e r s o n  w h o  i s  l e s s  t h a n  n i n e t e e n  y e a r s  o l d  o r  t o  

a n y  p e r s o n  t o  w h o m  t h e  s a l e  o f  o t h e r  a l c o h o l i c  b e v e r a g e s  i s  p r o h i b i t e d  

u n d e r  t h e  p r o v i s i o n s  o f  s u b d i v i s i o n  ( 2 )  o f  § 3 5 - 4 - 7 8 .  H o w e v e r ,  n o  l i ­

c e n s e e  i s  c i v i l l y - l i a b l e  t o  a n y  i n j u r e d  p e r s o n  o r  h i s  e s t a t e  f o r  a n y  

i n j u r y  s u f f e r e d ,  i n c l u d i n g  a n y  a c t i o n  f o r  w r o n g f u l  d e a t h ,  o r  p r o p e r t y  

d a m a g e  s u f f e r e d  b e c a u s e  o f  t h e  i n t o x i c a t i o n  o f  a n y  p e r s o r  d u e  t o  t h e  

s a l e  o r  g i f t  o f  a n y  l o w - p o i n t  b e e r  i n  v i o l a t i o n  o f  t h e  p r o v i s i o n s  o f  

t h i s  s e c t i o n .
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SECTION Is S H O R T  TITLE

This A ct shall be entitled the [State] Alcoholic Beverage R etail Licensee 
Liability Act o f [year].

SECTION 2: PURPOSE

(a) The primary leg islative purpose of the Act is to  prevent intoxication- 
related traumatic injuries, deaths and other damages, as specified  in Section 8, 
among [S tatefs population.

(b) The secondary legislative purpose is to establish a legal basis for 
obtaining compensation to those suffering damages as a result of intoxication- 
related incidents in accordance with the provisions o f this A ct.

SECTION 3; DEFINITIONS

(a) Adult means any person o f legal age to purchase alcoholic beverages, as 
defined by [state statutory provision].

(b) Alcoholic beverage s  means [definition used in s ta te  Alcoholic Beverage 
Control (ABC) Act].

(c) Intoxicated person means an individual who is in a sta te  o f intoxication  
as defined by this A ct.

(d) Intoxication means an impairment o f a person's mental or physical 
facu lties as a result o f drug or alcoholic beverage use so  as to diminish that 
person's ability to think and act in a manner in which an ordinary prudent and 
cautious person, in full possession o f his or her faculties and using reasonable care, 
would act under like circum stances.

(e) Licensee means any person who is required to be licensed to serve 
alcoholic beverages [including any governmental entity perm itted by law to serve 
alcoholic beverages] pursuant to [state ABC Act].

(f) Minor means any person under the legal age to purchase alcoholic 
beverages as defined by [sta te statutory provision].

(g) Person means any individual, governmental body, corporation or other 
legal entity.

(h) Premises means [definition used in sta te  ABC act]

(i) Service o f Alcoholic Beverage; Service means any sa le, g ift  or other 
furnishing of alcoholic beverages.



SECTION 4: PLAINTIFF

(a) Any person who suffers damage, as provided in Section 8, may bring an 
action pursuant to this Act subject to the limitation found in subsection (b) o f this 
Section.

(b) A [person/adult] who becomes intoxicated may not bring an action  
pursuant to Section 6 of this A ct (negligent service of alcoholic beverages) against 
a defendant for serving alcoholic beverages to such person.

SECTION 5: DEFENDANTS

The following persons who commit an act giving rise to liability, as provided 
in Section 6 and 7, may be made a defendant to a claim under the provisions of 
this Act:

(a) an alcoholic beverage retail licensee, and any em ployee or agent o f such 
a licensee;

(b) any person who, at the tim e o f such act, was required by law to have 
had an alcoholic beverage retail license under .ne provisions of [State ABC Act], 
and any em ployee or agent of such person.

SECTION 6: NEGLIGENT SERVICE OF ALCOHOLIC BEVERAGES

(a) A defendant, as defined in Section 5, who negligently serves alcoholic 
beverages to a minor or to an intoxicated person is liable for resulting damages, 
subject to the provisions o f this Act.

(b) Service o f alcoholic beverages to a minor or to an intoxicated person is 
negligent if  the defendant knows or if a reasonably pruden' person in like 
cii :umstances adhering to responsible business practices as defi .*d in Section 10 
would know that the person being served is a minor or is intoxicated.

(c) Proof o f service o f alcoholic beverages to a minor without request for 
identification shall form a rebuttable presumption of negligence.

(d) Service o f alcoholic beverages by a defendant to an adult person who 
subsequently serves a minor o ff the premises [or who is legally perm itted to serve 
a minor] does not constitute service to the minor unless a reasonably prudent 
person in like circum stances would know that such subsequent service is reasonably 
likely to occur [and is illegal].

(e) A defendant does not have a duty to investigate whether a person being 
served alcoholic beverages intends to serve the alcoholic beverages to other persons 
o ff  the premises.

(f) A defendant is not chargeable with knowledge o f a person's consumption 
o f alcoholic beverages or other drugs o ff  the defendant's premises unless the



person's appearance and behavior, or other facts known to defendant, would put a 
reasonably prudent person on notice of such consumption.

(g) A defendant is not under a duty to recognize signs o f a person's 
intoxication other than those normally associated with the consumption of alcoholic 
beverages except for intoxication resulting in whole or in part from other drugs 
consumed on defendant's premises with defendant's actual or constructive knowledge.

SECTION 7: RECKLESS SERVICE OF ALCOHOLIC BEVERAGES

(a) The service o f alcoholic beverages is reckless when a defendant as 
defined in Section 5, intentionally serves alcoholic beverages to a person when the 
server knows, or a reasonable person in his position should have known, that :uch 
service creates an unreasonable risk o f physical harm to the drinker or to others 
that is substantially greater than that which is necessary to make his conduct
negligent.

(b) A defendant who recklessly provides alcoholic beverages to another is 
liable for resulting damages.

(c) Specific serving practices that are admissible as evidence o f reckless 
conduct include, but are not lim ited to, the following:

(1) A ctive encouragement of intoxicated persons to consume substantial
amounts of alcoholic beverages;

(2) Service o f alcoholic beverages to a person, sixteen  years old or under, 
when the server has actual or constructive knowledge of the patron's age;

(3) Service o f alcoholic beverages to a patron that is so continuous and
excessive that it creates a substantial risk of death by alcohol poisoning;

(4) The active assistance by a defendant of a patron into a motor vehicle
when the patron is so intoxicated that such assistance is required and the defendant 
knows or should know that the intoxicated person intends to operate the motor 
vehicle.

SECTION 8: DAMAGES

(a) Damages may be awarded for all injuries recognized under [State] 
common law (or codified common law provisions).

(b) Punitive damages may be awarded in all actions based on reckless 
conduct, as defined in Section 7. Punitive damages may not be awarded for 
actions based on negligent conduct, as defined in Section 6.

(c) Damages may be recovered under [wrongful death statute] and [survival 
statute] as in other tort actions.



SECTION 9: C O M M O N  L A W  DEFENSES

Defenses applicable to to rt actions based on negligence and recklessness in 
[state] may be asserted in defending actions brought pursuant to this A ct.

SECTION 10; RESPONSIBLE BUSINESS PRACTICES DEFENSE

(a) A defendant's service of alcoholic beverages is not negligent or 
reckless i f  the defendant, a t  the tim e o f the service, is adhering to responsible 
business practices. Responsible business practices are those business policies, 
procedures and actions which an ordinarily prudent person would follow in like  
circumstances.

(b) The service o f alcoholic beverages to a person w ith actual or 
constructive knowledge th at such person is intoxicated or a minor constitutes an 
unreasonable business p ractice . Evidence o f responsible business practices pursuant 
to this section is re levant to determ ining whether a defendant who does not have 
actual knowledge should have known of the person's intoxicated condition or age.

(c) Evidence o f responsible business practices may include, but is not 
lim ited  to , comprehensive training of defendant and defendant's employees and 
agents who are present a t  the tim e of service o f alcoholic beverages and 
responsible management policies, procedures and actions which are in e ffe c t a t the 
tim e o f such service.

(d) For the purposes of service to intoxicated persons, evidence of 
comprehensive training includes, but is not lim ited  to , the development o f 
knowledge and skills regarding the responsible service o f alcoholic beverages and 
the handling of intoxicated persons. Such training shall be appropriate to the level, 
kind, and type o f responsibility for each employee and agent to be trained.

(e) For the purposes o f service to intoxicated persons, evidence o f 
responsible management policies, procedures, and actions may include, but is not 
lim ited  to, those policies, procedures and actions which are im plem ented a t tim e of 
service and which:

(1) encourage persons not to become intoxicated i f  they consume alcoholic  
beverages on the defendant's premises;

(2) promote ava ilab ility  o f nonalcoholic beverages and food;

(3) promote safe transportation a lternatives other than driving while 
intoxicated;

(4) prohibit employees and agents of defendant from  consuming alcoholic 
beverages while acting in th e ir capacity as employee or agent;

(5) establish promotions and m arketing e ffo rts  which publicize responsible 
business practices to the defendant's customers and community;

(6) im plem ent comprehensive training procedures; and

(7) m aintain an adequate, trained number o f employees and agents for the  
type and size o f defendant's business;



(8) are w ritten  in a policy and procedures handbook, or sim ilar form at, 
and made available to employees;

(9) establish a standardized method for hiring qualified employees;

(10) reprimand employees who vio late  employer policies and procedures.

(f) For the purposes of service to minors, evidence of responsible business
practices may include, but is not lim ited to  those listed in subsection (e) and the 
following:

(1) management policies which are implemented at the tim e o f service 
and which insure the examination of proof o f identification  [as 
established by state  law] for a ll persons seeking service of alcoholic 
beverages who may reasonably be suspected to be minors;

(2) comprehensive training o f employees who are responsible for such 
exam ination regarding the detection of false or a ltered  identification.

(g) Proof o f responsible business practices shall be based on the to ta lity  
o f the circumstances, including but not lim ited  to: the ava ilab ility  o f training
programs and a lte rn a tive  public transportation; the defendant's type and size of 
business; and the defendant's previous contacts w ith the intoxicated person or minor 
who is served. Proof o f the existence or omission o f one or more elements of 
responsible business practices does not constitute the proof or disproof o f the 
responsible business practices defense.

SEC TIO N 11: STATUTE OF L IM ITATIO NS

Any action under this A ct against a defendant alleging negligent conouct
shall be brought w ithin ______ year(s) o f the conduct complained o f. Any action
under this A ct against a defendant alleging reckless conduct shall be brought w ithin
  year(s) o f the conduct complained of.

SECTIO N 12: PRIVILEGES

(a) No defendant, as provided in Section 5, may be held c iv illy  liable for
damages resulting from  a good fa ith  refusal to serve alcoholic beverages to any 
person who:

(1) fails to show proper identification  o f age; or

(2) reasonably appears to be a minor; or

(3) is refused service o f alcoholic beverages by defendant in a good fa ith
e ffo rt to prevent excessive consumption of alcohol by a person.



(b) No defendant, as provided in Section 5, may be held c iv illy  liable for
holding a person's iden tification  documents presented to defendant as proof of the
person's age for the purposes o f receiving alcoholic beverages provided:

(1) such holding is for a reasonable length of tim e in a good fa ith  e ffo rt
to determ ine whether the person is o f legal age or to  summon law  
enforcem ent o fficers ; and

(2) the person whose identification  is being held is inform ed o f the reason
for defendant's action.

(c) No defendant, as provided in Section 5, may be held c iv illy  liab le for
using reasonable force to detain  for a reasonable period o f tim e  necessary to 
summon law enforcem ent o fficers  a person who, in the defendant's presence, is 
com m itting or has com m itted  a breach o f the peace or felony or is attem pting to 
operate a motor vehicle w hile intoxicated.

(d) This section does not lim it  a defendant's right; to assert any other
defense to a c iv il lia b ility  c laim  otherwise provided by law .

SECTION 13: SETTLEM EN T; RELEASE; C O N TR IB U TIO N ; IN D E M N IT Y

(a) A p la in tiffs  settlem en t and proper release of e ith er the intoxicated  
tortfeasor or a defendant, as defined in Section 5, w ill not bar potentia l claims 
against any other defendant(s).

(b) Trie amount paid to a p la in tiff  in consideration fo r the settlem ent and 
proper release of any defendant w ill be o ffset against a ll o ther subsequent
judgments received by p la in tiff .

(c) The lia b ility  o f the intoxicated tortfeasor and any defendant, as 
defined in Section 5, who served alcoholic beverages, shall be jo in t and several.

(d) In cases o f negligent conduct, the lia b ility  o f the intoxicated
tortfeasor and any defendant, as defined in Section 5, who served alcoholic
beverages shall have a right o f contribution and not a right o f indem nification.

(e) In cases o f reckless conduct, nonreckless defendants have a right of
e ither indem nification or contribution from  any reckless defendants.

SEC TIO N 14: EXC LU SIVE REM EDY

This A ct is the exclusive remedy against defendants, as defined in Section 5, 
for claims by those suffering damages based on the defendants' service of alcoholic 
beverages.



The Alcoholic Beverage Control Agency shall conduct an evaluation of the 
impact o f this A ct, to be com pleted within two years of its enactm ent. Evaluation 
topics to be addressed include but are not lim ited to initiation o f, extent of, or 
changes in:

SECTION 15: E V A L U A T I O N

(1) the number and type o f server and manager training programs in the
state;

(2) the curricula o f  such programs;

(3) the management policies, procedures and actions o f licensees regarding
the service of alcoholic beverages;

(4) the number o f actions filed, settled , and litigated pursuant to the Act
and the number and amounts o f recoveries;

(5) the number o f successful defenses based on Section 10 o f this Act;

(6) the legal interpretations o f the provisions o f this A ct, particularly as
compared to other s ta te  court interpretations;

(7) the incidence o f drivng while intoxicated offenses, injuries and deaths;

(8) the incidence o f other alcohol-related problems;

(9) the incidence o f sales to minors and intoxicated persons.

SECTION 16: OPTIONAL NOTICE PROVISION

NOTICE TO DEFENDANT

livery p laintiff seeking damages under this A ct shall g ive written notice to
all defendants within 120 days of the date of entering am attorney-client 
relationship for the purpose o f pursuing a claim under this A ct. In the case of 
claim s for contributions and indemnity, notice shall be given within 120 days of 
receiving written notice under this A ct. The notice shall specify the tim e, place 
and circum stances o f the defendant's conduct complained o f, and the tim e, place 
and circum stances o f any resulting damages. No error or omission in the notice 
shall void the e f fe c t  o f the notice, if  otherwise valid, unless the error or omission 
is o f substantially material nature. Failure to give written notice within the tim e 
specified shall be grounds for dismissal o f a claim , and may only be waived by the 
court upon a showing o f exceptional circum stances. Actual notice o f sufficient 
facts to reasonably put a defendant on notice o f a possible claim  shall be construed 
to comply with the notice requirement herein.
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T A B L E  I

Consumer Price Indexes for A lcoholic Beverages 
and Other Selected  Items 

1970-1982 
(1967 = 100)

1970 1975 1980 1982

A ll item s 116.3 161.2 246.8 287,1

A lcoholic beverages 112.3 142.1 186.3 208.0

N onalcoholic beverages 117.4 178.9 395.8 425.6

Food and beverages 114.7 172.1 248.0 278.1

Housing 118.2 164.5 263.3 313.8

Fuel and other u tilites 107.6 167.8 278.6 345.4

Transportation 112.7 150.6 249.7 285.6

Medical care 120.6 184.7 265.9 323.8

SOURCE: U.S. Bureau o f Labor S ta tistics, Monthly Labor R eview .
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A L C O H O L  I N V O L V E M E N T

IN FATAL ACCIDENTS

CHART 13
D  A L L  F A T A L  A C C  +  A L C  F A T A L  A C C

P E R C E N T  O F  A L C O H O L  I N V O L V E M E N T  I N

FATAL ACCIDENTS AND FATALITIES

CHART 14
□ A C C I D E N T S  F A T A L I T I E S
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P E R C E N T  O F  A L C O H O L  I N V O L V E M E N T  I N

INJURY ACCIDENTS AND INJURIES

1978 1979 1980 1981 1982  1983 1984

CHART 17
□ A C C I D E N T S  +  I N J U R I E S

P E R C E N T  O F  D R I V E R  B Y  A G E  G R O U P

INVOLVED IN ALCOHOL ACCIDENTS

0 - 2 0

INJ.

3 1 - 4 0  4 1 - 5 0

CHART 18
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P O S I T I O N  P A P E R  

H O U S E  B I L L  3 4 5

" A n  A c t  r e t u r n i n g  t h e  s t a n d a r d  f o r  c i v i l  l i a b i l i t y  o f  v e n d o r s  o f  

a l c o h o l i c  b e v e r a g e s  t o  o r d i n a r y  n e g l i g e n c e  u n d e r  c o m m o n  l a w ;  a n d  p r o v i d ­

i n g  f o r  a n  e f f e c t i v e  d a t e . "

T h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  s u p p o r t s  t h i s  l e g i s l a t i o n .

A n a l y s i s

T h e  S t a n d a r d  o f  n e g l i g e n c e  w o u l d  b e  r e t u r n e d  t o  o r d i n a r y  n e g l i g e n c e  

u n d e r  c o m m o n  l a w ,  b y  a c o u r t  d e c i s i o n  w i t h  t h i s  l e g i s l a t i o n .  T h i s  

s t a n d a r d  w o u l d  b r i n g  A l a s k a  i n  a l i g n m e n t  w i t h  n i n e t e e n  ( 1 9 )  o t h e r  

s t a t e s  a n d  r e t u r n  t h e  A l a s k a  s t a t u t e  t o  i t s  o r g i n a l  i n t e n t  p r i o r  t o

1 9 8 0 .  

i n  l a w

T h e  c i v i l  l i a b i l i t y  u n d e r  t h i s  l e g i s l a t i o n  i s  w e l l  e s t a b l i s h e d  

a s  e a r l y  a s  t h e  m i d  1 7 0 0 ' s .  T h e  o r d i n a r y  n e g l i g e n c e  s t a n d a r d

f o r  a l c o h o l  d i s p e n s a t i o n  w a s  a l s o  w e  

b e f o r e  t h e  1 9 8 0  c h a n g e s .

1 e s t a b l i s h e d  i n  A l a s k a n  l a w ,

R e a s o n a b l e  a n d  r e s p o n s i b l e  v e n d i n g  o f  a l c o h o l i c  b e v e r a g e ' s  b y  l i c e n s e e s  

m u s t  b e  e n c o u r a g e d  b y  s t a t u t e ,  r e g u l a t i o n ,  a n d  p u b l i c  p o l i c i e s  t o  

i n s u r e  t h e  h e a l t h ,  a n d  w e l f a r e  o f  t h e  g e n e r a l  p o p u l a t i o n .  T h e  a p p l i ­

c a t i o n  a n d  s u b s e q u e n t  i s s u a n c e  o f  a  l i c e n s e  t o  d i s p e n s e  a l c o h o l  a s s u m e s  

a w a r e n e s s  b y  t h e  l i c e n s e e  o f  t h e  e f f e c t s  o f  t h e  d r u g  a l c o h o l .  F u r t h e r m o r e ,  

t h e  d e s i g n a t e d  v e n d o r  m u s t  r e a l i z e  t h e  s y s t e m i c  r e l a t i o n s h i p  o f  a l c o h o l  

c o n s u m p t i o n ,  o v e r - c o n s u m p t i o n  a n d  t h e  d r i n k e r ' s  s u b s e q u e n t  a c t i o n ,  

e s p e c i a l l y  a s  i t  a p p l i e s  t o  p o t e n t i a l  c r i m i n a l  a c t s .  T h i s  a w a r e n e s s  

a n d  u n d e r s t a n d i n g  m u s t  b e  r e i n f o r c e d  b y  c o n s i s t e n t  k n o w l e d g e  o f  p o s s i b l e  

c i v i l  l i a b i l i t y  f o r  t h e  r e s u l t s  o f  u n r e a s o n a b l y  d a n g e r o u s  a c t s  o f  t h e  

l i c e n s e e .  T h e  l e v e l  o f  a  l i c e n s e e ' s  l i a b i l i t y  f o r  u n r e a s o n a b l e  f a i l u r e  

t o  c o n t r o l  o v e r  c o n s u m p t i o n  o n  t h e  l i c e n s e e ' s  p r e m i s e s  m u s t  b e  c o m m e n s u r a t e  

w i t h  t h e  l e v e l  o f  l i a b i l i t y  t h a t  o t h e r  b u s i n e s s e s  f a c e  f o r  u n r e a s o n a b l y  

d a n g e r o u s  a c t i v i t y .

P u r p o s e

It i s  a c c e p t e d  m e d i c a l  k n o w l e d g e  t h a t  i n d i v i d u a l s  u n d e r  t h e  i n f l u e n c e  

o f  c e n t r a l  n e r v o u s  s y s t e m  d e p r e s s a n t  d r u g s  ( a l c o h o l )  m a y  n o t  u s e  r e a s o n a b l e  

j u d g m e n t  u n d e r  o r d i n a r y  e n v i r o n m e n t a l  c o n d i t i o n s .  F u r t h e r m o r e ,  t h i s  

d r u g  e f f e c t s  t h e  m o t o r  s k i l l s  t h a t  b e c o m e  i n c r e a s i n g l y  m o r e  

a s  s o c i e t y  b e c o m e s  m o r e  t e c h n i c a l l y  a d v a n c e d .  S e v e r a l  r e c e n t  

s t u d i e s  h a v e  s u g g e s t e d  t h a t  a l c o h o l  a b u s e  p r e v e n t i o n  p o l i c y  

t h e  d e v e l o p m e n t  o f  m a n y  c o m p l i m e n t a r y  s t r a t e g i e s  t h a t  d o  n o t  

f o c u s  e x c l u s i v e l y  o n  i n d i v i d u a l  d r i n k i n g  b e h a v i o r .  T h e  p r e s e n t  l a w  

e m b o d i e s  a  p o l i c y  o f  e n c o u r a g e m e n t  r a t h e r  t h a n  p r e v e n t i o n .  T h e r e  i s  a 

p o s s i b i l i t y ,  u n d e r  p r e s e n t  s t a t u t e ,  t h a t  a  v e n d o r  m a y  p e r c e i v e  a  h i g h e r  

l e v e l  o f  p r o t e c t i o n  f r o m  l i a b l e  a c t i o n .  T h i s  p e r c e p t i o n  m a y  u n d e r m i n e  

t h e  i n t e n t  o f  r e g u l a t i o n s  a n d  s t a t u t e s  t h a t  r e c o g n i z e  s p e c i a l  d u t i e s  f o r  

a l c o h o l  d i s p e n s i n g .  U n d e r  t h e s e  c i r c u m s t a n c e s ,  p r e v e n t i o n  t h r o u g h  t h e  

p r o p e r  o p e r a t i o n  o f  a n  e s t a b l i s h m e n t  i s  l e s s  l i k e l y .

c l a s s  o f  

c r i t i c a l  

r e s e a r c h  

r e q u i r e s


