ALAbKA L.iMjIDJJAXUKIJIi wnniiijui. XilLiiib iloj“i"o0o oo/z
3689 HSTA W  HB 345 (FILE 2) \11?7;" V



INTRODUCTION

This publication is the fourth annual compilation of current
dram sh_op statutes and relevant court cases interpreting those
Iavx./s,*'c "/\llln:csfard-di-t‘ldn.;' cou.rt'-g.ec.isions on the common law liability
of the server of alcoholic beverages are cited or summarized,
where applicable.
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firm of Abrams, Westermeier & Goldberg, P.C., which acts as

It is mmny.:



HIGHLIGHTS OF 1984 ACTIVITY

Statutes

Though the legislatures of more than 20 statestconsidered
bills dealing with alcohol server liability, rio new statutes
were adopted during 1984.

Litigation

The _major judicial _decisions of 1983-84 focused on the
liability of social hosts," i.e., those noncommercial servers of
alcoholic beverages whose guests become intoxicated and later
cause injury. The significant decision was rendered Ln ""Nev-

aSrsed,” whFre~"t'Ke“'¥rate'"'Supreme'"CouTfcMeTa' TfiaF7~cLal’' hosts_who
Ndirectl'y* ¥erveMaduT£E£~glJe¥t"8-Cffn” he''brel’'d” liabTe_'f'crr~injUTy.  This
case represents a departure from rulings in other states.

Just prior to the publication of this 1984 edition, the
Wisconsin Supreme Court issued a major decision in two cases
involving tavern owner liability.



DRAM SHOP LIABILITY

The frequency of alcohol-related traffic accidents and
fatalities 1is currently receiving widespread public attention.
The Presidential Commission on Drunk Driving, a group formed in
response to public and official demand for action, has written
that one-half of all highway deaths are alcohol-related. As
this problem has become a source of concern to more and more
people, the pressure on publicofficials to find waysto combat
the problem has brought forth a variety of proposalsto reduce
the number of intoxicated drivers on streets and highways.

One possible means of deterring drunk driving is to impose
penalties on the person who sells or provides alcoholic

beverages™ to ~a driver who later causes a crash. Some states
have enacted statutes called ™dram shop™ laws or ™"civil damage"”
laws which specifically establish the civil liability of a

tavern or liquor store owner who sells alcohol to a minor,
habitual drunkard, or intoxicated person who is subsequently

Involved in an accident. Alternatively, such cases may be
considered by the courts under the principle of common law
liability, whereby state courts will allow recovery against a
tavern owner on the grounds that he has violated Alcoholic
Beverage Control (ABC) laws in selling liguor to a minor or
obviously intoxicated person. Some states have neither mean's

for recovering damages, instead following the old common law
rule that only the drunk may be held responsible for his actions.

Dram shop laws and common law liability are relatively
recent developments in the area of tort law. Prior to the
temperance movement of the early nineteenth century, the common
law principle of "proximate cause™ was universally applied; this
held that a tavern owner could not be liable for any damage
caused by a drunk because the ™"proximate cause™ of the damage
was the drunk, with the tavern owner’'s contribution too far
removed to be considered ™proximate cause™. This principle of
law still holds in many states, generally prohibiting recovery
of damages against the supplier of drinks, even if he supplied
drinks to a minor or obviously intoxicated person.

In more than a dozen states, the old common law has given
way to a doctrine of common law liability. Common law liability
permits recovery for damages against a tavern owner and, in some
cases, a social host by inferring liability due to the violation
of state laws making it illegal to serve alcohol to a minor or
intoxicated person. Common law liability assumes that the
server could reasonably be expected to foresee damages resulting



from the actions of an intoxicated person, and that the illegal
sale of alcohol can be considered a proximate causa of the

damages.
The first decision establishing common law liability was

Rappaport v. Nichols, 156 A.2d 1 (1959), in which the New Jersey
Supreme Court awarded the plaintiff's family compensation from a

tavern owner for damages arising from the illegal sale of
alcohol to a minor who was later involved in an-» automobile
accident. Since this decision other courts have imposed this
type of "third-party™ liability wupon tavern and liquor store

owners who violate ABC laws, thus contributing to the risk of
damage accompanying sales of alcohol to an intoxicated person or

a minor.

The primary drawback of common law liability as a method to
combat *f drunk driving is that ‘the inconsistencies of
interpretation from state to state and even between individual
cases within a state make it difficult for a plaintiff to
recover damages against the tavern owner. For instance, some
state courts have held that a patron of a tavern may recover
damages for personal injury arising from the illegal sale of
alcohol to the patron, while other courts have barred such
recovery. In addition, there are differences in the type of
evidence needed to establish that the tavern owner's actions can
be considered proximate cause of the damages; some courts have
strictly defined standards for such evidence, while others do
not. Some states impose liability on social hosts under certain
circumstances, while other courts have declined to do so. In
states where both common law liability and wuram shop laws are
possible sources of remedy, courts may require different
elements of proof for cause of action under each remedy.

Dram shop laws, although “varying from state to-'state,
generally establish the liability of a.'defendant who sold or

eve liguof™ to a minorf habitual, drunkard, or obviously
ntoxicated person, ..for damages reslilting from an accident in
whic.lv'*’a third party is injured or killed The statutes ,are

intended to protect the third-party or the family of a third
party, who, is injured .-as a result®-'df the actions of an
Intoxicated driver, by facilitating,-recovery of damages against
the person supplying th”alcohoJU-~and providing, ah incentive for
more”~responsible donduct on t)id~part of the~ufjplier of alcohol.

The first dram shop statute'adopted in this country was

passed in Wisconsin in 1849, It required tavern owners to post
a bond conditioned that they "support all paupers, widows and
orphans, and pay the expenses of all «civil and criminal
prosecutions growing out of or justly attributable to .
traffic in alcoholic beverages.” The recovery under the

Wisconsin law was limited to the amount of the posted bond.



An Indiana statute, passed in 1853 (though repealed two
years later), was the first prototype of the present-day dram
shop staLute. It stated:

Any wife, child, parent, guardian, employer
other person, who shall be injured in
person, or property, or means of support, by
any intoxicated person, or in consequence of
the intoxication, habitual or otherwise, of
any person, shall have a right of action in
his or her own name against any person, and
his sureties, on the bond aforesaid, who

shall, by retailing spiritous liquors, have
caused the intoxication of such person, for

r—~ s _any and all damages sustained, and for
exemplary damages. (Act of March 4, 1853,
sec. 10)

Ohio and Pennsylvania followed with statutes in 1854, New
York passed a law in 1857, and Maine adopted a liability
statute in 1858.

The temperance movement, which was responsible for the
passage of these laws, was temporarily sidetracked by the
events which led to the Civil War, but it resumed activity
after the conflict. By the mid-1870's, 11 states had dramshop
liability laws in force. Connecticut, Indiana (which readopted
a law after repeal of the earlier statute), Maine and New
Hampshire each had statutes which conditioned liability only on

the unlawful sale of alcoholic beverages. The laws of
Illinois, Ilowa, Kansas, Michigan, New York, Ohio and Wisconsin
were much broader, being written in such a manner as to cover
the giving (without sale) of alcoholic beverages. Thus,

although it was possible for social hosts to be covered by
these laws, there is no evidence of early cases so interpreting

these statutes.

As is the case with common law liability, the specific
provisions of dram shop laws vary from state to state. This is
because dram shop are drafted in specific rather than general
language, requiring certain types of causal evidence, such as
proof that the tavern owner or social host named in the case
served the patron the intoxicating liquor, that there s
reasonable connection between the plaintiff's injury and the
partron's actions while intoxicated, and that the plaintiff is
of a class able to recover under the statute. Some states
limit liability to cases involving sales to minors, others to



"habitual drunkards™. Some states restrict the persons who may

claim damages wunder the statutes (e.g., immediate family
amount of damages

members), others specify the type and

recoverable, others impose a statute of limitations.
Furthermore, courts tend to interpret dram shop liability
differently, with some courts interpreting the statutes

narrowly, and others more generously.



State

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
District of
Columbia
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
lowa
Kansas
Kentucky
Louisiana
Maine
Maryland

M assachusetts

OVERVIEW OF DRAM SHOP LIABILITY
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State

Michigan
Minnesota

M ississippi
Missouri
Montana
Nebraska
Nevada™

New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio

Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texa8

Utah

OVERVIEW OF DRAM SHOP LIABILITY
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X X X X X
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OVERVIEW OF DRAM SHOP LIABILITY

Common-Law No Liability
State Statute Liability or No Cases
Vermont X
Virginia _ X
Washington X J
West Virginia X
Wisconsin X
Wyoming X X

23 19 14



ALABAMA

86-5-70* Furnishing liguor to minors.

Either parent of a minor, guardian or a person -Standing in
loco parentis to the minor having neither father nor mother
shall have a right of action against any person who unlawfully
sells or furnishes spirituous liguors to such minor and may
recover such damages as the jury mayassess, provided the person
selling or furnisning liquor to the minor had knowledge of or
was chargeable with notice or knowledge of such minority. Only
one action may be commenced for each offense under this section.

8§6-5-71. Right of action of wife, child, parent or other person
for Injury in consequence of illegal sale or disposition of
liguor or beverages.

(a) Every wife, child, parent or other person who shall be
injured in person, propertyor means of support by any
intoxicated person or in consequence of the intoxication of any
person shall have a right of action against any person who
shall, by selling, giving or otherwise disposing of to another,
contrary to the provisions of law, any liquors or beverages,
cause the intoxication of such person for all damages actually
sustained, as well as exemplary damages.

(b) Upon the death of anyparty, the action or right of
action will survive to or against his executor or administrator.
(c) The party injured, or his legal representative, may
commence a joint or separate action against the person

intoxicated or the person who furnished the liquor, and all such
claims shall be by civil action in any court having jurisdiction
thereof.

Case Comment
Phillips v. Derrick, 54 So.2d 320 (1951).

DeLoach v. Mayer Electric Supply Company, 378 So.2d 733
(1975) i Action was brought against employer and catering
service to recover for injuries which motorcycle policeman
sustained when struck by an employee who allegedly became
Intoxicated at an open house hosted bythe employer. On an
appeal by plaintiff, the Supreme Court held that (1) defendants
could not be held liable underthe Dram Shop Act,



notwithstanding that they were not licensed dispensers of
alcoholic beverages, since there wasno "sale™ to the employee
as no considerationwas present, and (2) there is no common-law
negligence action for dispensing alcohol.

Pfaples v. Chinese Palace, Inc., 389 So0.2d 120 (1980).
Plaintiff, mother ot a minor daughter who died as a result of
injuries sustained while intoxicated, sued to recover damages
against the tavern owners who sold her daughter the alcohol.
The lower court dismissed the case for failure to state cause of
action on all ten counts cited bythe Plaintiff. Plaintiff
appealed all ten counts. The state Supreme Court upheld the
lower court on all counts but two: those brought under 8§6-5-70
and 86-5-71 (dram shop acts). The Court held that because there
was at least some evidence that the facts of the case could
support recovery of damages under the dram shop statutes, the
court could not dismiss the entire case for failure to state a
cause of action. The case was remanded for consideration of

these two counts.



ALASKA

AS804.21.020. Civil liability of persons providing alcoholic
beverages. A person who provides alcoholic beverages to another
person may not be held civilly liable for injuries resulting
from the intoxication of that person wunless the person who
provides the alcoholic beverages holds a license authorized
under AS 04.11.080-04.11.220, or is an agent or employee of such
a licensee and

(1) the alcoholic beverages are provided to a person under
the age of 21 years in violation of AS 04.16.0S1, wunless the
licensee, agent, or employee secures in good faith froo; the
person a signed statement, liquor identification card, or
driver's license meeting the requirements of AS 04.21.050(a) and
04.21.050(b), that indicates that the person is 21 years of age

or older, or

(2) the alcoholic beverages are provided to a drunken person
in violation of AS 04.16.030.

Case Comment .
Cherbonnler v. Rafalovich, 88 F. Supp. 900 (1950).
Alesna v. LeGrue, 614 P.2d 1387 (1980).

Nazareno v. Urie, 638 P.2d 671 (1981). Plaintiff filed suit
against a bar owner after sustaining injuries when another
patron collided with her on the bar's dance floor. After the
Superior Court entered judgment in favor of the bar owners,
Plaintiff appealed on the grounds that the jury had been
improperly instructed, as it had not been told that the
violation of a liquor control statute barring the sale of
alcohol to intoxicated patrons could be evidence of negligence.
The Alaska Supreme Court reversed, finding the bar owners
negligent for (1) failing to conduct themselves with reasonable
care and prudence when dispensing alcohol and (2) for violation
of a statute specifically prohibiting the sale of alcohol to
intoxicated patrons. The case was remanded for second trial.

Morris v. Farley Enterprises, Inc., 661 P.2d 167 (1983).
Wrongful death action brought against owner of Iliquor store,
which sold alcoholic beverages to minor driver who was involved
in fatal automabile <collision. Trial court found summary
judgment for store, but Supreme Court reversed. Court cited



Nazareno, which involved statute (later repealed) establishing
a standard of care for store owners and finding that violation
of statute was negligence per se. In absence of statute, Court
said that it was reasonable to conclude that death would not
have occurred but for sale of alcoholic beverages, and that
issue was for jury to decide. Court added that complicity of
minor who is party to an illegal liquor transaction should not
preclude his action against the seller.



ARIZONA

No Dram Shop Act.

Case Comment J

Pratt v. Daly, 104 P.2d 147 (1940).
Collier v. Stamatls, 162 P.2d 125 (1945).

Lewis v. Wolf, 596 P.2d 705 (1979). The mother and father
of a woman killed in a collision with another car brought suit
against the owners of the bar at which the other driver had
been served alcoholic beverages. On appeal, the Court of
Appeals held that in the absence of a dram shop law, the bar
owners were not liable for the death of the woman killed in the
collision despite the fact that the inebriated driver was
visibly intoxicated when served.

Ontiveros v. Borak et al., 667 P.2d 200 (1983). Plaintiff
brougHt action against tavern owner for negligence in serving
liguor to intoxicated patron, who had been cause of subsequent
motor vehicle accident which inflicted serious injuries on
Plaintiff, Trial court granted Defendant's motion for summary
judgment based on line of cases cited above. State Supreme
Court overturned, specifically reversing earlier cases and
stating that jury should be allowed to determine causation by
Defendant tavern owner under usual principles of Arizona tort
law. In its rationale, Court cited recent decisions in Hawaii,
Alaska and New Mexico. Court specifically declined to rule on
social host question, and rejected argument that because state
legislature had <considered but failed to adopt dram shop
statutes, that this constituted a rejection of tavern owner
liability.

Brannigan et al. v. Kaybuck et al., 667 P.2d 312 (1983).
Companion case to Ontiveros (above)® This case involved sale
to minor, while Ontiveros involved saleto patron of lawful
age, but who was intoxicated at time of purchase. Court found
liability on part of tavern owner, and refused to make its
decision prospective only.



ARKANSAS

No Dram Shop Act.

Case Comment j

Carr v. Turner, 385 b.W.2d 656 (1965). Defendant club sold
liquor by the drink to defendant driver who was visibly

intoxicated, in violation of statute requiring liquor to be
sold only in unbroken packages for consumption off premises and
making it a misdemeanor for any person to sell or give away
intoxicating liquor to minor or |Inebriate. While drunk, the

driver drove away from the club and hit a parked taxicab. The
Arkansas Supreme Court held that the club was not liable, the
state having no Dram Shop Act which would otherwise impose
liability on the defendant. Although the state has criminal
statutes making it a misdemeanor to sell or give away liquor to
a minor, habitual drunkard, or intoxicated person, the court
held that the defendant did not become liable for damages
because of his violation of the crimbLnal statute.



CALIFORNIA

B.ScP.C.A. 8§25602. Sales to habitual drunkards: Civil
liability: Consumption of alcoholic beverages as proximate
cause of injuries inflicted upon another by intoxicated person.

(a) Every person who sells, furnishes, gives, or causes to
be sold, furnished, or given away, any alcoholic beverage to
any habitual or common drunkard or to any obviously intoxicated
person is guilty of a misdemeanor.

(b) No person who sells, furnishes, gives, ov causes to be
sold, furnished, or given away, any alcoholic beverage pursuant
to subdivision (a) of this section shall be civilly liable to
any injured person or the estate of such person for injuries
Inflicted on that person as a result of intoxication by the
consumer of such alcoholic beverage.

(c) The Legislature hereby declares that this section
shall be interpreted so that the holdings in cases such as
Vesely v. Sager (5 Cal. 3d 153), Bernhard v. Harrah'a Club (16
Cal. 3d 313) and Coulter v. Superior Court (21 Cal. 33 144) be
abrogated in favor of prior judicial interpretation finding the
consumption of alcoholic beverages rather than the serving of’
alcoholic beverages as the proximate cause of injuries
inflicted upon another by an intoxicated person.

B.kP.C.A. 825602.1. Sale of alcoholic beverage to intoxicated
minor: Creation ot cause of action against licensee.

Notwithstanding subdivision (b) of Section 25602, a cause
of action may be brought by or on behalf of any person who has
suffered injury or death against any person licensed pursuant
to Section 23300 who sells, furnishes, gives or causes to be
sold, furnished or given away any alcoholic beverage to any
obviously intoxicated minor where the furnishing, sale or
giving of such beverage to the minor is the proximate cause of
the personal injury or death sustained by such person.

Civil Code 81714.

(a) Every one Is responsible, not only for the result of
his willful acts, but also for an injury occasioned to another
by his want of ordinary care or skill in the management of his

property or person, except so far as the latter has, willfully



or by want of ordinary care, brought the injury upon himself.
The extent of liability in such cases is defined by the Title
on Compensatory Relief.

(b) It is the intent of the Legislature to abrogate the
holdings in casessuch as Vesely v. Sager (5 Cal. 3d 153)
Bernhard v. Harrah's Club (T6 Cal. 33 *13), and Coulter v.
Superior Court (71 Cal'.3d 144) and to reinstate theprior
judicial interpretation of this section as it relates to
proximate cause for injuries incurred as a result of furnishing
alcoholic beverages to an intoxicated person, namely that the
furnishing of alcoholic beverages is not the proximate cause of
injuries resulting from Intoxication, but rather the
consumption of alcoholic beverages is the proximate cause of
injuries inflicted upon another by an intoxicated person.

(c) No social host who furnishes alcoholicbeverages
any person shall be held legally accountable for damages
suffered by such person, or for Injury to the parson or
property of, or death of any third person, resulting from the
consumption of such beverages.

Case Comment
CoTry v. Shierloh, 174Cal. Rptr. 500 (1981) .
Saatzer v. Smith, 176 Cal. Rptr. 68 (1981).

Cantor v. Andevson, 178 Cal. Rptr. 540 (1982).

Burke v. Superior Court, et al., 181 Cal. Rptr. 149 (1982).

Hagen v. Dias, 185 Cal. Rptr. 530 (1982). A minor brought
suit against a liquor licensee to recover for injuries
sustained after he and an adult became drunk and proceeded to
drive home, whereupon the adult caused an accident. Plaintiff
based his claim against the licensee on the grounds that he
allowed the adult to drive him home due to his impaired
judgment as a result of his intoxication, and thus the licensee
was liable for the injuries he sustained. The Superior Court

dismissed Plaintiff's suit, and the Court of Appeals affirmed.
The Court interpreted California's dram shopact as extending
liability of the liquor licensee only to third persons injured
as a result of a minor's intoxication, and not to the minor

himself. In other words, in all instances other than Injuries
caused by an Intoxicated minor who has Dbeenillegally served
alcohol, the common law rule that the proximate cause of any



injuries is the consumer, not the supplier, of the alcohol
holds. Thus, a minor may not recover for injuries caused by an
adult under these statutes.

Clendening v. Shipton, 196 Cal. Rptr. 654 (1983). Court of
Appeals for Fourth District ruled that B.&P.C.A. §25602(b) and
(c), effective January 1, 1979, are not retroactive in their

operation. j

Strang v. Cabrol, 202 Cal. Rptr. 410 (1984). Court of
Appeals for Third District held that 1979 amendments to law

provide that there will be no liability on licensee for sale to
minor, unless minor, at time of sale, is obviously
intoxicated," Court *indicates its disagreement with Burke

(above).



COLORADO
8§13-21-103. Damages for selling liguor to drunkard.

Every husband, wife, child, parent, guardian, employer, or
other person who is injured in person, or property, or means of
support by any intoxicated person, or in consequence of the
intoxication of any person, has a right of action, in his name,
against any person who, by selling or giving away intoxicating
liguors to any habitual drunkard, causes the intoxication, in
whole or in part, of such habitual drunkard; and all damages
recovered by a minor under this section shall be paid either to
the minor or to his parent, guardian, or next friend, as the
court directs. The unlawful sale or giving away  of
intoxicating liquors works a forfeiture of all rights of the
lessee or tenant under any lease or contract of rent upon the
premises. No liability shall accrue against any such person as
provided unless the husband, wife, child, parent, guardian, or
employer first, by written or printed notice, has notified such
person, or his agents, or employees not to sell or give away
any intoxicating liquors to any habitual drunkard.

Case Comment

Kerby v. Flamingo Club, 1Inc., 53? P.2d 975 (1974). The
plaintiff, the widow of a cab Hr'iver assaulted and killed in
tavern parking lot, brought action against the tavern for
damages for her husband's wrongful death. The deceased was
summoned to the club to pick up passengers. When a woman
passenger was pulled from his cab, the driver interceded on her
behalf and was attacked by four or more patrons of the tavern.
The tavern owner was found liable to the injured party because
he furnished alcohol to patrons when they were in such a
condition as to be deprived of their willpower or lack
responsibility for their behavior. Such intoxication was found
to be a proximate cause of the fatal injuries.



CONNECTICUT

C.G.S.A. 8§30-102. Liquor seller liable for damage by
intoxicated persons, notice of action.
|

If any person, by himself or hJs agent, sells any alcoholic
liguor to an intoxicated person, and such purchaser, in
consequence of such intoxication, thereafter injures the person
or property of another, such seller shall pay just damages to
the person injured, up to the amount of twenty thousand
dollars, or to persons injured in consequence of such
Intoxication wup to an aggregate amount of fifty thousand
dollars, to ba recovered in an action wunder this section,
provided the aggrieved person or persons shall give written
notice to such seller within sixty days of the occurrence of
such injury to person or property of his or their intention to
bring an actif>n under this section. In computing such sixty
day period, the time between the death or incapacity of any
aggrieved person and the appointment of an executor,
administrator, conservator or guardian of his estate shall be
excluded, except that the time so excluded shall not exceed one
hundred twenty days. Such notice shall specify the time, the;
date and the person to whom such sale was made, the name and
address of the person injured or whose property was damaged,
and the time, date and place where the injury to person or
property occurred. No action wunder, the provisions of this
section shall be brought but within one year from the date of
the act or omission complained of.

Case Comment

Sanders v. Officers' Club of Connecticut, Inc., 397 A.2d
122 (1978). Administratrix of estate of individual who, while
preparing to tow disabled vehicle, was struck and fatally
injured, brought suit against the club which had served a
guantity of liguor to the driverwho struck decedent. The
court held that the defendant club was precluded from raising
the special defenses of contributory negligence or assumption
of risk, in view of the absence of any allegation that the
plaintiff's decedent had in anyway participated in the
driver’'s intoxication.



Kowal v. Hofher, 436 A.2d 1 (1980). Trial court noted that
state has no common-law action in negligence, and that 830-102
is exclusive remedy for injuries. State  Supreme Court
disagreed that statute is exclusive remedy, stating that there
is a common-law remedy where conduct by defendant constitutes
"wanton and reckless misconduct."”

Passini V. Decker, 467 A.2d 442 (1983) .j Neither
participation nor assumption of risk is available as a defense
to action brought under state Dram Shop Act.



DELAWARE

No Dram Shop Act*

Case Comment i

Taylor v. Ruiz, 394 A.2d 765 (1978). Plaintiff brought
action against tFe tavern ovmer and patron for injuries
sustained when she was struck by an automobile operated by
patron. Tavern owner moved for summary judgment on the basis
of no common law or statutory duty. The court held that under
the statute making it a criminal offense to serve alcoholic
beverages to an intoxicated person, if tavern owner or its
agent8 knew or should have known that patron was intoxicated,
and the continuing service of alcoholic beverage to patron
while intoxicated was the proximate cause of injury suffered by
plaintiff, plaintiff would be entitled to recover from tavern

owner.

Wright v. Moffltt, 437 A.2d 554 (1981). Plaintiff sued a
tavern owner to recover for injuries he sustained when struck
by a car after becoming intoxicated at the owner's bar. The
Superior Court dismissed the case for failure to state a cause
of action. On appeal, the Supreme Court affirmed. The Court
held that neither common law nor state liquor control statutes
provided the plaintiff with cause of action, as plaintiff's
injuries arose as a result of his voluntary intoxication, and,
in the absence of a dram shop act allowing recovery for
personal injuries sustained, the tavern owner could not be held
liable.



DISTRICT OF COLUMBIA

8§25-121. Sale to minors or intoxicated persons -- Liability of
licensee.
J

(a) Licenses issued hereunder shall not authorize the sale
or delivery of beverages, with the exception of beer and light
wines, to any person under the age of twenty-one years, or beer
or light wines to any person under the age of eighteen years,
the sale, service, or delivery of beverages to any intoxicated
person, or to any person of notoriously intemperate habits, or
to any person who appears to be intoxicated; and ignorance’ of
age of such minor shall not be a defense to any action
Instituted under this section. No licensee shall be liable to
any person for damages claimed to arise from refusal to sell
such alcoholic beverages.

(b) No person being the holder of a license issued under

section 25-11l1(a)(13) shall permit on the licensed premises the
consumption of alcoholic beverages, with the exception of beer
and light wines,by any person wunder the age of twenty-one

years, or permit the consumption of beer and light wines by any
person under the age of eighteen years, or the consumption of
any beverage by any intoxicated person, or any person or
notoriously intemperate habits, or any person who appears to be
Intoxicated; and ignorance of the age of any such minor shall
not be a defense to any action instituted wunder this section.
No licensee shall be liable to any person for damages claimed
to arise from refusal to permit the consumption of any beverage
on any premise licensed under 25-I1l1(a)(13).

Case Comment

Marusa v. District of Columbia, 484 F.2d 828 (1973). A
shooting victim brought actions against the District of
Columbia, its police chief and a bar owner seeking recovery for
injuries sustained when victim was shot by a police officer
after theofficer had allegedly consumed excessive amounts of
liguor at defendant's bar. The United States District Court
for the District of Columbia granted defendants' motion to
dismiss, and plaintiffs appealed. The Court of Appeals held
that no federal statutory basis existed for plaintiff's action,
but also held that (1) plaintiff stated a cause of action
against the District of Columbia and the police chief on
common-law ground, (2) plaintiff's complaint was timely filed
within the applicable three-year limitation period for



negligence actions, and (3) plaintiff's allegations as to
defendant bar owner's violation of his statutory duty owed to
plaintiff, stated a cause of action against the owner. The
Court reversed and remainded for further proceedings.

Cartwriaht v. Hyatt Corporation, et al., 460 F.Supp. 80
(197BJT Plaintiff, administrator of estate of deceased
automobile passenger, brought wrongful death and} survivor
actions against operator of other automobile and hotel
corporation that served the other operator alcoholic
beverages. The Court held that plaintiff could not recover
from hotel corporation that served alcoholic beverages to
opeator of other automobile, in absence of evidence that, at
time drinks were provided to operator, operator appeared to be
intoxicated to those serving or buying the drinks.



FLORIDA

F.S.A 8§768.125. Liability for injury or damage resulting from
intoxication.
J

A person who sells or furnishes alcoholic beverages to a
person of lawful drinking age shall not thereby become liable
for injury or damage caused by or resulting from the
intoxication of such person, except that a person who willfully
and unlawfully sells or furnishes alcoholic beverages to a
person who is not of lawful drinking age or who knowingly
serves a person habitually addicted to the use of any or all
alcoholic beverages may become liable for injury or damage
caused by or resulting from the intoxication of such minor or
person.

Case Comment

Davis v. Shiappacossee, 155 So.2d 365 (1963). Supreme
Court of Florida ruled that violation of 8562.11, which
prohibits sale of alcoholic beverages to minor, constituted
negligence per se and gives rise to cause of action by minor.

Prevatt v. McClennan, 201 So.2d 780 (1967). District Court
of Appeal broadened holding in Davis to indicate that statute
also gives rise to cause of action by injured third party.

United Services Auto Assn. v.Butler, 359 So.2d 498
(1978). District Court of Appeal found that §762.11 does not
create a cause of action against a social host who supplies
alcoholic beverages to a minor whobecomes intoxicated and
later causes injury.

Burson v. Gate Petroleum Company, 401 So.2d 922 (1981).
Plaintiff sued" store owner to recover for injuries sustained
when hit by a truck driven by minors, one of whom had purchased
beer in the owner's store. The lower court held that since the
purchaser of the beer was not the driver of the vehicle at the
time of the accident, the sale of the beer was not the
proximate caused of the plaintiff's injuries, and entered
summary judgment in favor of the defendants. The District
Court of Appeals upheld, stating that the sale of the beer to
the passenger of the vehicle was not the proximate cause of the
plaintiff's injuries, as it could not be shown that the



defendant: could reasonably have foreseen the conse- quences of
his sale of beer to the passenger of the vehicle, i.e., that he
would share the beer with the minor driver who would later
cause an accident. Thus, negligence per se could not be proven.

Allen v. Babrab, Inc., 438 So.2d 356 (1983). Supreme Court
held that tavern owner may be liable for injuries to its
patrons caused by tortious conduct of a third party where such
disorderly conduct is generally foreseeable, regardless of
whether the owner had reason to know of the dangerous
propensities of the particular tortfeasor.

Armstrong V. Munford, Inc., 439 So.2d 1009 (1983).
District Court of Appeal held that by enacting 8768.125, the
legislature established requisities of action by an injuried
third party out of circumstances violative of 8§562.11.
8§768.125 requires that selling must be done "willfully™.
District Court specifically asks Supreme Court to review this
case.

Migllore v. Crown Liquors of Broward, 448 So. 2d 978
(1984). Supreme Court follows holding in JPreyatt, stating
that, prior to the 1981 effective date of §768.125, a vendor
who sells intoxicating liquors to a minor contrary to 8562.11
may be liable to a third party who is injured by the minor’s
operation of an automobile. Providing alcoholic beverages to*
minors involves the obvious foreseeable risk of the minor's
intoxication and injury to himself or a third person, said the
court. Court further states that §768.125, rather than
creating cause of action for third persons against dispensers
of alcoholic beverages, is a limitation on liability, since the
legislature was presumed to be acquainted with Davis and
Prevatt when it passed law.

Barber v. Jensen, 450 So.2d 831 (1984). In case decided
same day as Mgliore, Supreme Court stated that prior to the
effective date of 8T68.125, a third party who could establish
proximate causation for his injuries had cause of action
against person who furnished alcoholic beverages to minor in
violation of 8562.11.



GEORGIA

§51-1-18. Furnishing alcoholic beverages to minor children;
gambling with minor children.

(a) A father or, if the father is dead, a mother, shall
have a right of action against any person who shall sell or
furnish alcoholic beverages to his or her underage child for
the child's use without the permission of the child s parent.

Case Comment
Keaton v. Fenton, 249 S.E.2d 629 (1978).

Reeves v. Bridges, 284 S.E.2d 416 (1981). The father of a
minor brought action against defendant liquor store owner to
recover for injuries his son sustained after buying alcoholic
beverages with his older brother's identification. The lower
court ruled that in order to be found liable for damages under
the dram shop statute, the defendant must have knowingly
violated his duty to . the plaintiff, as set forth in the
statute, by selling his minor son liquor. The Supreme Court
affirmed, holding that the defendant had no way of knowing that’
plaintiff's son was a minor, and since he did not act with any
intent to sell liquor illegally, he is not liable for damages
under this statute- The Court emphasized that the statute does
not impose strict liability upon the defendant.

Nunn v. Comidas Exquisitos, Inc., 305 S.E.2d 487 (1983).
State Court of Appeals reaffirmed no liability rule in Keaton,
even in view or subsequent reenactment of criminal statute
making it illegal to serve one who is in a "state of noticeable
intoxication.™ Court said criminal statute had no bearing on
common-law tort liability of defendant.



HAWAI I

No Dram Shop Act.
Case Comment

Ono v. Applegate. 612 P.2d 533 (1980). In consolidated
actions arising out of a vehicular collision, vregovery was
sought against defendant driver and against the bar on the
theory that it negligently supplied liquor to such driver when
she was under the influence of liguor and negligently allowed
her to leave in an intoxicated condition. The Court rendered
judgment on the basis of the jury verdict finding that the
defendant driver was 75% at fault and that the bar was 25% at
fault, and bar appealed. The Supreme Court held that (1) a
person who is injured by an inebriated automobile driver may
recover, in absence of dram shop legislation, from the tavern
which provided alcohol to the driver in violation of the liquor
control law; (2) the statute prohibiting the sale or service of
alcohol to a person under the influence of intoxicating liquor
imposes a duty of care on the tavern; (3) the violation of
liguor control law was properly submitted to the jury as
evidence of negligence; (4) the instruction that ™"Plaintiffs
have the burden of establishing that defendant [bar] knew or
reasonably should have known that [defendant driver] was under
the influence of intoxicating Iliquor at the time she was so
served”™ was sufficiently clear in regard to the knowledge or
notice requirement; (5) evidence that defendant driver had been
drinking prior to her arrival at bar was relevant to the issue
of her apparent state of intoxication; (6) the consequences of
serving liqguor to the intoxicated driver, such as further
inebriation and injurious conduct, were "foreseeable
intervening acts"™ which would not relieve bar of liability; and
(7) the jury's determination that the bar was 25% liable for
plaintiff's injuries was supported by substantial evidence.



IDAHO

No Dram Shop Act.
Case Comment 3

Alegria v. Payonk, 619 P.2d 135 (1980). Action was brought
against tavern owners for negligence in serving alcoholic
beverages to known minor resulting in automobile accident.
Summary judgment was engered in favor of the tavern owner. On
appeal, the Idaho Supreme Court held that (1) the sale of
alcoholic beverages by a licensed vendor to an actually,
apparently and obviously intoxicated person known to be a
minor, is capable of being a contributing actual and proximate
cause of damage resulting to a third person so as to give rise
to a cause of action against such vendor, and (2) genuine
issues of material fact existed as to whether the tavern owners
could reasonably have foreseen that their sale of intoxicants
to the minor might result in injury to third parties, and
whether conduct of the tavern owners in so acting fell below
that of a person of ordinary prudence acting under the same
circumstances and conditions thus precluding summary judgment-
in favor of the tavern owners. The Supreme Court reversed the
decision of the District Court and remanded.



ILLINOIS

S.H.A. ch.43 H135. Actions for damages caused by intoxication
"-"Lessor's liability - Forfeiture of lease - Maximum recovery -

Limitations. [

Every person who is injured in percon or property by any
intoxicated person, has a right of action in his own name,
severally or jointly, against any person who by selling or
giving alcoholic liquor, causes the intoxication of such
person. Any person owning, renting, leasing or permitting the
occupation of any building or premises with knowledge that
alcoholic liguors are to be sold therein, or who having leaked
the same for other purposes, shall knowingly permit therein the
sale of any alcoholic liquors that have caused the intoxication
of any person, shall be liable, severally or Jointly, with the
person selling or giving the Jliquors. However, if such
building or premises belong to a minor or other person under
guardianship or conservatorship the guardian or conservator of

such person shall be held liable instead of the ward. A
married woman has the same right to bring suit and to control
it and the amount recovered as a feme sole. All damages

recovered by a minor under this Act shall be paid either to the
minor, or to his parent, guardian or next friend as the court
shall direct. The wunlawful sale or gift of alcoholic liquor
works a forfeiture of all rights of the lessee or tenant under
any lease or contract of rent upon the premises where the
unlawful sale or gift takes place. AIll suits for damages under
this Act may be by any appropriate action in the circuit
court. An action shall lie for injuries to means of support
caused by an intoxicated person or in consequence of the
intoxication, habitual or otherwise, of any person resulting as
aforesaid. The action, if the person from whom support was
furnished is living, shall be brought by any person injured in
means of support in his name for his benefit and the benefit of
all other persons injured in means of support. However, any
person claiming to be injured in means of support and not
included in any suit brought hereunder may join by motion made
within the times herein provided for bringing such action or
the personal representative of the deceased person from whom
such support was furnished may so join. In every such action
the jury shall determine the amount of damages to be recovered
without regard to and with no special instructions as to the
dollar limits on recovery imposed by this Section. The amount
recovered in every such action is for the exclusive benefit of



Che person injured in loss of support and shall be distributed
to such persons in the proportions determined by the Judgment
or verdict renedered in the action. If the right of action is
settled by agreement with the personal representative of4a
deceased person from whom support was furnished, the coufct
having jurisdiction of the estate of the deceased person shall
distribute the amount of the settlement to the person injured
in loss of support in the proportion, as determined by the
Court, that the percentage of dependency of each such person
upon the decreased person bears to the sum of the percentages
of dependency of all such persons upon the deceased person. In
no event shall the Judgment or recovery under this Act for
Injury to the person or to the property of any person as
aforesaid exceed $15,000, and recovery under this Act for lose
of means of support resulting from the death or injury of any
person, as aforesaid, shall not exceed $15,000 for each person
so injured where such injury occurred prior to July 1, 1956,
and not exceeding $20,000 for each person injured after July 1,
1956. Every action hereunder shall be barred unless commenced
within one year next after the cause of action accrued.

Case Comment

Cunningham v. Brown. 174 N.E.2d 153 (1961). Supreme Court
cite<i  history o0? 1872 state dram shop law, said that*
legislature created exclusive remedy and that no common law
liability exists.

Miller v. Moran, 421 N.E,2d 1046 (1981). Appellate Court,
Fourth District, said that noncommercial supplier of liquor
not liable under statute. Court cited several other state
decisions in finding no liability against social host.

Lowe v. Rubin. 424 N.E.2d 710 (1981). Appellate Court,
Fifth District, agrees with Miller.

Ruth v. Benvenutti, 449 N.E.2d 209 (1983). Defendant
serve3d liguor to minor in violation of specific request by
mother, who subsequently sued when son was injured in
automobile accident. Suit was based on common law theory of

willful and wanton misconduct. Third District Appellate Court
indicated that common law theory is inappropriate because the
only remedy in Illinois is wunder state Dram Shop statute.
However, court suggested that either the state Supreme Court or
the legislature should review this situation.

Moraan v. Brothers, 444 N.E.2d 504 (1983).
State Contribution Act permits third-party suit against tavern
where third party bringing complaint was not the injured person.



Heldt v. Brei, 455 N.E.2d 842 (1983). Appellate Court,
First District, Taid that even though son, who held party at
home vhera ha resided with parents, charged for drinks, neither
son nor parent* are liable for damages resulting from accident
caused by intoxicated guest because they are not in the
business of dispensing alcoholic beverages.



INDIANA
No Dram Shop Act.
Case Comment
Elder v. Fisher, 217 N.E.2d 847 (1966).
Brattain v. Herron, 309 N.E.2d 150 (1974).

Parrett V. Lebamoff, 408 N.E.2d 1344 (1980). The
administratrix of tKe estate of the deceased brought action
agalnat tavern operators for the wrongful death of her husband to
whom the defendants had served alcoholic beverages before he was
killed in an automobile accident. The Superior Court dismissed
the complaint for failure to state a claim. The Court of
Appeals, in reversing that decision, held that contributory
negligence may constitute a defense of an action brought under
the statute making it unlawful to sell alcoholic beverages to a
person known by the seller to be intoxicated, but if the actions
of the defendant were willful, wanton or reckless, recovery is
not barred.

Elsperman v. Plump, 446 N.E.2d 1027 (1983). Complaint
against bartender and tavern owner for serving alcoholic
beverages to patron who subsequently killed 18-month-old child in
automobile accident. Court of Appeals indicated that state cases
have ™"clearly established a rule that a seller of alcoholic
beverages may be held liable for injuries inflicted by an
intoxicated person as a result of his intoxication where such
result was reasonably forseeable and the sale of theintoxicant
was In violation of Ilaw." Only issue in this c.ise involved
sufficiency of evidence for jury to conclude that bartender knew
patron was intoxicated at time of serving.

- 32 -



10WA

I.C.A. 8123.920 Civil liability applicable to sale or gift of
beer or Intoxicants by licensees. i

Every husband, wife, child, parent, guardian, employer or
other person who shall be injured In person or property or means
of support by any intoxicated person or resulting from the

intoxication of any such person, shall have a right of action,
severally or jointly, against any licensee or permittee, who

shall sell or give any beer or intoxicating liquor to any such
person while he or she is intoxicated, or serve any such person
'to a point where such person is intoxicated for all damages
actually sustained. If the injury was caused by an intoxicated

person, a permittee or licensee may establish as an affirmative
defense that the intoxication did not contribute to the injurious

action of the person.

Every liquor control licensee and class "B" beet permittee
shall furnish proof of financial responsibility either by the
existence of a liability insurance policy or by posting bond in
such amount as determined by the department.

§123.93. Limitation of action.

Within six months of the occurrence of an injury, the injured
person shall give written notice to the licensee or permittee or
such licensee s or permittee’'s insurance carrier of his intention
to bring an action under this section, indicating the time, place
and circumstances causing the injury. Such six month period
shall be extended if the injured party is Incapacitated at the
expiration thereof or wunable, through reasonable diligence, to
discover the name of the licensee, permittee, or person causing
the injury or until such time as such incapacity Is removed or
such person has had a reasonable time to discover the name of the
licensee, permittee or person causing the injury.

Case Comment

Lewis v. State, 256 N.W.2d 181 (1977). Two actions were
brought to recover damages from State for injuries sustained by
plaintiffs as a result of an automobile accident on the theory
that it was tu'e result of a state liquor store employee's
negligence in selling liqguor to a minor and the State's
negligence in the design and construction of the highway on which



the accident occurred. The District Court denied the State’s
motion for summary judgment. After the State was granted leave
to bring an interlocutory appeal, the Supreme Court held that:
(1) a state liguor store employee is not a "member of the Liquor
Control Commission”™ within the meaning of the statute Ilimiting

the personal liability of a member of the Commission; (2) the
statute prohibiting the sale n * il a minimum
standard of care for conduct reasonably

prudent man under like circumstances for purposes of common-law
action of negligence based on the sale of furnishing of
intoxicating liquor; (3) the sale of furnishing of intoxicating
liquor in violation of such statute can be the proximate cause of
an Injury sustained as a result of an intoxicated individual’s
tortious conduct; (4) the Tort Claims Act provision that "The
provisions of this chapter shall not apply to ... any claim based
upon ... the exercise or performance or the failure to exercise
or perform a discretionary function or duty " was not
preclusive of plaintiffs' right to recover on the theory of
negligence. The Court affirmed and remanded.

Snyder v. Davenport, 323 N.W.2d 225 (1982). Plaintiff
brought suit against a driver who hit her car while intoxicated,
and four liquor licensees who sold him liquor even though he was
intoxicated. Plaintiff based her suit on negligence and
recklessness, instead of upon lowa's dram shop act. The lower
court granted the licensees’ motion to dismiss claims against
them, and the Supreme Court affirmed. Here, the Court held that
the third party liability established by the dram shop statute
usurp the common law principle of negligence in a case involving
the sale of alcohol to an intoxicated patron. Thus, the sole
cause of action against the licensees would be the dram shop act,
and the claim based upon negligence must be dismissed.

Rippel v. JH.M. of Waterloo, Inc»» 328 N.W.2d 499 (1983).
Automobile passenger injured Fn accident involving intoxicated
host driver could not recover damages, since passenger Kknew
driver was intoxicated and neither sought nor wanted other

transportation. Assumption of risk defense available; Supreme
Court also cites elements to be considered in determining this
defense.

DeMore by DeMore v. Dieters, 334 N.W.2d 734 (1983). Statute
(8123.47) prohibiting selling or giving of beer to minors does
not permit action against a defendant who gives permission for a
beer party on his property, when he neither purchases nor
procures the beer.



Nelson v. Restaurants of lowa, Inc«« 338 N.W.2d 881 (1983).
Supreme Court ruled that 1962 revision of statute (originally
adopted in 1862) removed exemplary (i.e., punitive) damages from
nature of award and limited recovery to actual damages.

Haafke v. M itchell, 347 N.W.2d 381 (1984). Issue in this
case was whether statute pre-empts other claims and provides
exclusive remedy against licensee, as stated in Snyder* Supreme
Court said that liability may lie against a party (e.g., an
employee of a licensee) to whom statute is inapplicable;
liability also may lie against licensee in situations where
statute is inapplicable, as, in this case, a sale to a minor
(statute covering only sale to intoxicated persons).



KANSAS

No Dram Shop Act. j

Case Comment

Hardy v. Haggerman. District Court of Shawnee County, in
Memorandum Decision, states that sale of alcoholic beverages to
minor in violation of statute is not negligence per se. Court

says that 1949 repeal of state dram shop statute” (originally
adopted in 1868) evidenced clear intention of legislature that
there would no Ilonger be strict liability on those who sell
liquor. Court said Chat act of legislature in repealing statute
does not, however, preclude use of ordinary negligence standards

to govern conduct of those who sell liqguor. Court notes "recent
trend . . . in favor of allowing liability™, but says it does not
seek to Judicially impose a dram shop act. Court "merely finds

that under ordinary common law negligence standards, a liquor
store owner or employee could be guilty of negligence in selling
liquor to a minor.” Court Further states that imposition of &
dram shop statute providing liability without fault is best left
to legislature or state Supreme Court. [NOTE: Case was settled
shortly after this decision, in January, 1984, and is therefore
unreported.]



KENTUCKY

No Dram Shop Act.

Case Comment

Pike v. George, 434 S.W.2d 626 (1968). Plaintiff brought
action against the owners of a liquor store for injuries he
sustained in an accident involving an intoxicated minor driver,
in whose car plaintiff was a passenger. The Circuit Court
dismissed the complaint for failure to state a cause of action.
The Court of Appeals reversed, holding that, although Kentucky
follows common law rule generally holding no liability against
alcohol dispenser, it was unwilling to state that there are no
circumstances under which licensee may be held liable. The Court
said that allegations that defendants owned the liquor store and
that' they willfully sold liquor- to the' minor who became
intoxicated and as a result of that intoxication lost control of
the automobile, causing it to be wrecked and causing plaintiff to
be injured, stated a cause of action.



LOUISIANA

No Dram Shop Act.
Case Comment

Lee v. Peerless Insurance Company, 183 So0.2d 328 (1966). No
liability imposed on seller of alcoholic beverages.

Pence v. Ketchua, 326 So.2d 381 (1976). Supreme Court
reversed Lee, holding complaint sufficient to allege breach of
two duties: statutory duty of alcoholic beverage retailer not to
serve an intoxicated person, and the duty of a business invitor
to avoid affirmative acts increasing the peril of an intoxicated
patron.

Thrasher v. Leggett. 373 So0.2d 494 (1979). Supreme Court
held that both Lee and Pence were in part correct, though it
reverted more toTTee in holding that cause more proximate to an
injury to an intoxicated person which results from his
intoxication is the consumption of the alcohol and not the salew

Sanders v. Hercules Sheet Metal, Inc., 385 So.2d 772 (1980).
No liability on employer who permitted intoxicated employee to
leave office party. The duty, said the court, is to avoid
affirmative acts which increase riskof peril to anintoxicated
person, but court found no affirmativeact in this case.

Chaus8e v. Southland Corporation, 400 So.2d 1199 (1981).

Suit was filed against a store owner whose employee sold beer to
a l6-year-old boy, who later caused an accident, Killing one of

his minor passengers and injuring two others. The lower court
held that plaintiffs could not recover for injuries sustained due
to their contributory negligence, and plaintiffs appealed. The

Court of Appeals reversed, finding that the statute barring the
sale of liquor to minors is intended to protect minors against
the consequences of their own negligence, and that the death of
one minor and the injuries sustained by the others are obviously
some of the consequences that the legislation is meant to
prevent. Court distinguished Thrasher, which applied to adult.

Garcia v. Jennings, 427 So.2d 1329 (1983). Adults who
furnished liguor to minor and permitted minor, in an intoxicated
condition, to exit automobile near bayou, could be held liable
for minor's drowning death. Statute prohibits adult from
purchasing alcoholic beverages on behalf of minor; Court likened
this case to Chausse.



MAINE

17 M.R.S.A.82002. Responsibility for injuries by drunken persons.

Every wife, child, parent, guardian, husband or other person,
who is injured in person, property, means of support or otherwise
by any intoxicated person or by reason of the intoxication of any
person, shall havea right of action in his own name against
anyone who, by selling or giving any intoxicating liauors or
otherwise, in violation of law, has caused or contributed to the

intoxication of such person. In such action the plaintiff may
recover both actual and exemplary damages. The owner, lessee or
person renting or leasing any building or premises, having

knowledge that intoxicating liguors are sold therein contrary to
law, isliable, severally or jointly, with the person selling or
giving intoxicating liquors. In actions by a wife, husband,
parent or child, general reputation of such relationship is prima
facie evidence thereof, and the amount recovered by a wife or
child shall be her or his sole and separate property.

Case Comment

Gardner v. Day, 50 A. 892 (1901). Plaintiff brought action
Co recover damages for injury to her means of support (her
husband) by reason of his intoxication, which resulted in his
death, caused by the defendant by giving or selling to him
intoxicating liguors. The Court held that where a wife has been
injured in her means of support by reason of the death of her
husband, caused by his intoxication, she can maintain an action
under this statute against the person who sold or gave him the
liguor that produced the intoxication. The facts were held to
constitute a cause of action.

Currie v. McKee, 59 A. 442 (1904).



MARYLAND

No Dram Shop Act. }

Case Comment

Felder v. Butler, 438 A.2d 494 (1981). Plaintiffs brought
suit against defendant tavern owner for allegedly serving liquor
to a visibly intoxicated parton, who then collided with a vehicle
driven by plaintiffs. The Maryland Court of Appeals declined, in
the absence of a specific statutory provision, to alter the early
common lav rule that an innocent third party does not have a
cause of action against d vendor of alcoholic beverages for
injuries suffered as a result of the intoxication of the vendor’'s
patron. The Court upheld the decision of the lower court in
favor of the defendant. The Court suggested, however, that the
legislature may wish to determine if the public policy of the
State continues to favor a rule which, in any and all
circumstances, precludes consideration of whether the sale of
intoxicating liguor to an inebriated patron may be a proximate
caused of subsequent injury caused to others by the intoxicated

customer.

Fisher v. O'Connor's, Inc., 452 A.2d 1313 (1982). Court of
Special Appeals, noting that Felder dealt only with actions
brought by injured third party, states that same rationale acts
to bar action by person who is injured as a result of his own

intoxication. Cause of action, said the Court, "must arise from
an act of the Legislature.” Court indicated that statute making
it a misdemeanor to sell alcoholic beverages to an Intoxicated
person does not <create a civil cause of action. [NOTE:

Certiorari denied by State Court of Appeals.]



MASSACHUSETTS

No Dram Shop Act.
[EDITOR'S NOTE: See Chapter 139, 8816, 16A, which permits

state to enjoin operation of licensed alcoholic beverage
establishment as common nuisance, in situations where liquor 1Is
"habitually served to persons who are intoxicated or . . . to
persons whom the operators of said premises know or have reason
to know will operate a motor vehicle wunder the Influence of
intoxicating liquor . . ."] = C
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Case Comment
Adamain v. Three Sons, Inc., 233 N.E.2d 18 (1967).

Wiska v. St. Stanislaus Social Club, Inc., 390 N.E.2d 1133
(1979JT1"

O'Hanley v. Ninety-Nine, Inc., 421 N.E.2d 920 (1981).
Cimlno v. The Milford Keg, Inc., 431 N.E.2d 920 (1982).

Michnik - Zilberman v. Gordon Liquors, Inc., 440 N.E.2d 1297
(19877~ The widow of a bicyclist who was struck and killed by an
intoxicated minor brought action against the owner of the retail
store for negligence in selling liquor to a minor in violation of
statute. The Superior Court entered judgment in favor of the
Plaintiff. The store owner appealed, on the grounds, among
others, that the accident was not foreseeable as a matter of law,
since the minor was sober at the time of the sale, the seller was
not aware that he would drink while driving, and th® seller had
no evidence that the minor was not of age. The Court affirmed
the lower court's judgment in favor of plaintiff, holding that
(1) tavern keepers and retail liquor vendors have a duty to
refuse to sell liquor to minor, (2; a reasonably prudent person
could foresee the risks involved in selling liquor to a minor,
whether or not he knew for certain that the minor would be
driving, and (3) given the prevalence of accidents caused by
drinking while driving, a reasonably prudent person should be
aware of the possibility that this would occur.



MICHIGAN

M.C.L.A. 8436.22(5); MSA 818.993(5). Actions for injuries, loss
of support; limitations. J

A wife, husband, child, parent, guardian, or other person
injured in person, property, means of support, or otherwise, by a
visibly Intoxicated person by reason of the wunlawful selling,

giving, or furnishing of intoxicating liquor to the person, if
the sale is proven to bea proximate caused of the injury or
death, shall have a rightof action in his or her name against

the person who by the selling, giving, or furnishing the liquor
has caused or contributed to the intoxication of the person or
who has caused or contributed to the injury. The principal and

sureties to a bond given under this act shall be liable,
severally and jointly, with the person selling, giving, or
furnishing a spirituous, intoxicating, or malt liquor. In an

action pursuant this section, the plaintiff shall have the right
to recover actual damages in a sum not less than $50.00 in each
case in which the court or jury determines that intoxication was
a proximate cause of the injury or death. A surety shall not be
liable in excess of the amount of the bond required by this act.
An action shall be instituted within 2 years after the injury or

death and all factual defenses open to the alleged intoxicated
person or minor shall be open and available to the principal and
surety. In the event of the death of either party, the right of
action given in this section shall survive to or against his or
her executor or administrator. In each action by a husband,
wife, child, or parent, the general reputation of the relation of
husband and wife or parent and child shall be prima facie
evidence of the relation, and the amount recovered by either
husband, wife, parent, orchild shall be his or her sole and

separate property. The damages together with the costs of the
action shall be recovered in an action of trespass before a court
of competent jurisdiction. If the parents of the injured or
deceased person are entitled to damages, the father and mother
may sue separately, but recovery by 1 Is a bar to action by the
other. An action against a retailer, wholesaler, or anyone
covered by this act or a surety, shall not be commenced unless
the minor of the alleged intoxicated person is a named defendant
in the action and is retained In the action until the litigation
is concluded by trial or settlement. The bond required by this
action shall continue from year to year unless sooner canceled by
the surety.



Case Comment

Brooks v. Cook, 7 NW. 216 (1880). Intoxicated adults may
not recover for their injuries.

Behnke v. Pierson, 21 Mich. App. 219 (1970). Court of
Appeals said that state Jlaw makes no provision for holding
private individuals liable for furnishing alcoholic beverages
without monetary gain for social courtesy or hospitality reasons.

Manuel v. Weitzman, 191 N.W.2d 474 (1971). Supreme Court
said that statute affords exclusive remedy for injuries.

V Lover v. Sampson. 205 N.w.2d 69 (1972). Court of Appeals
said that state law is not applicable to private individuals who
are not tavern owners. Says that Manual also does not apply
since it only applies to tavern owners and furnishing beverages
to adults (not, as here, to minors).

Schutz v. Murphy, 297 N.W.2d 676 (1980).
Meste v. Curley. 310 N.W.2d 242 (1981).

Browder v. International Fidelity Insurance Company. 321
N.W.73 668 (1982). Supreme Court said that legislature obviously
intended dram shop act to be the exclusive cause of action ‘'for
recovery.

Cussans v. Harris, 325 N.W.2d 793 (1982).

Cornack v. Sweeney. 339 N.wW.2d 26 (1983). Court of Appeals
restated Browder™® holding no common law action for negligence
remains for negligence in selling to minora or visibly
Intoxicated persons. Citing Brooks. Court said that there is no
indication that legislature intended to exempt minors from rule
prohibiting intoxicated person to recover for injuries. Injured
intoxicated minor has no greater right to recover under statute
than intoxicated adult.

Lucldo v. Apollo Lanes & Bar. Inc., et al., 333 N.W.2d 246
(1987JT Minor plaintiff was mserved alcoholic beverages at two
bars, which did not inquire about his age and served him while he
was visibly intoxicated. He later was involved in an automobile
accident, sustaining injuries. He sued both bars. The Court of
Appeals upheld the trial court's award of summary judgment in
favor of Defendants, stating that earlier cases had indicated
that the state Dram Shop law is the exclusive remedy for injuries
arising our of the serving of alcoholic beverages, that ther is
no common-law remedy in the state and that a minor is not an
Innocent person entitled to recovery under the statute.



Longstreth v. Fitzgibbon, 335 N.W.2d 677 (1983). Statute not
limited to licensees. Court of Appeals held that civil action
possible againp a social host or others not wunder purview of
Liquor Control tiu; for furnishing alcoholic beverages to minor.

Barrett v. Campbell, 345 N.W.2d 614 (1983). Passenger
injured In automobile accident not entitled to recover from
seller to driver, since passenger participated in purchasing

drinks.

Hasty v. Broughtona 348 N.W.2d 299 (1984). Resort to
legislative history important since act creates remedy and right
which did not exist at common law. Court of Appeals refused to
extend liability to intoxicated minor or adult f . his or her own

injuries. .



MINNESOTA

Minn. Stata. 340.95* Injuries caused by intoxicatioA, civil
actions.

Every husband, wife, child, parent, guardian, employer, or
other person who is injured in person or property, or means of
support, or incurs other pecuniary loss by any intoxicated,
person,” or by the intoxication of any person, has a right of
action, in his own name, against any person who, by illegally
selling or bartering intoxicating liquors or non-intoxicating
malt liquors, caused the intoxication of that person, for all
damages sustained. AIll damages recovered by a minor under this
section shall be paid either to the minor or to his parent,
uardian, or next friend, as the court directs. AIll suits for
amages under this section shall be by civil action in any
court of this state having jurisdiction. Actions for damages
based upon liability imposed by this section shall be governed
by section 604,01. The provisions of section 604.01, as
applied under this section, do not apply to actions for injury
to persons, property, or loss of means of support brought by a
husband, wife, child, parent, guardian or other dependent of an
intoxicated person.

Minn. Stats. 340.951. Notice of Injury.

Every person who claims damages, and every person or his
insurer who claims contribution or indemnity, from any
municipality owning and operating a municipal liguor store or
from the licensee of any licensed liquor establishment for or
on account of any injury within the scope of section 340.95,
shall give a written notice to the governing body of the
municipality or the licensee of the liquor establishment, as
the case may be, stating:

(1) The time and date when, and person to whom the ligquor
was sold or bartered;

(2) The name and address of the person or persons who were
Injured or whose property was damaged;

(3) The approximate time and date and the place where any
injury to person or property occurred. Every municipality or
licensee who claims contribution or indemnification from any
other licensee or municipality shall give a written notice in



the form and manner specified in this section to the other
municipality or licensee.

No error or omission in the notice shall void the effect of
the notice, if otherwise valid, unless the error or omission is
of a substantially material nature.

In the case of claims for contribution or indemnity this
notice shall be served within 120 days after the injury occurs,
or within 60 days after receiving written notice of a claim for
contribution or indemnity, whichever is applicable, and no
action for contribution or indemnity therefor shall . be
maintained unless the notice has beengiven. . In the. case of a
claim for damages the notice shall beserved by the claimant’s
attorney within 120 days of the date of entering an
attomey-client relationship with thepersonin regard to the
claim, and no action for damages shall be maintained unless the
notice has been given.

Actual notice of sufficient facts to reasonably put the
governing body of the municipality or the licensee of the
liquor establishment, as the case may be, or its insurer, on
notice of a possible claim, shall be construed to comply with
the notice requirements herein.

No action shall be maintained for injury wunder section
340.95 unless commenced within two years after the injury.

Minn. Stats. 340.11 subd. 21. This section, adopted in
1983~ fs not reprinted here. However, it requires that all
licensees submit proof of financial responsibility for
liability under 8340.95 after August 1, 1983. Such proof can
be satisfied by submission of evidence of insurance coverage in
the amount of $50,000 for each individual and $100.00 for each
occurrence.

Case Comment
Hammerschmidt v. Moore, 274 N.W.2d 79 (1978).

Robinson v. LaMott, 289 N.W.2d 60 (1979). Bar patron sued
bar and its bonding company, because patrron was allegedly sold
intoxicating liquor while intoxicated and was struck bv
automobile after leaving bar. The Supreme Court held that (I)
the Minnesota Civil Damage Act does not create a cause of
action in favor of one injured by reason of his own
intoxication, whether or not he is an alcoholic; (2) such Act
is the exclusive remedy against such liqguor vendors; and (3) a
party injured because of his own intoxication is not precluded



from proceeding wunder applicable statute against a liquor
vendor a surety bond because of his inability to otherwise
recover under such Act, since applicable statute is by its own
terms a penal statute, and thusrecovery under that section
shouldnot be precluded by plaintiff's culpability or inability
to otherwise recover under $340.95, or at common law.

Wegan v. Village of Lexington, 309 N.wW.2d 273 (1981).

Cady v. Coleman, 315 N.W.2d 593 (1982). Action was brought
on behalf of automobile occupants injured in a collision with
vehicle driven by an intoxicated driver. The Intoxicated.
driver had attended a social gathering with business clients
who purchased drinks for defendant driver, after he was visibly
intoxicated. Suit was .brought against defendant driver, the
country club in which defendant driver became intoxicated, and
the various businesses represented by the clients who purchased
liquor for defendant driver.

Respondent contended that appellant, a Ilaw firm whose
employee purchased liquor for defendant driver, was liable to
them under the Minnesota Civil Damages Act, because appellant
"sold or bartered,” rather than gave, Iliquor to defendant
driver. The district court denied appellant's motion for
summary judgment, holding that the furnishing of liquor to
defendant driver could have been a barter, since appellant
provided him with entertainment with the expectation that
defendant driver could continue to refer business to the law
firm.

The Minnesota Supreme Court reversed, holding that since
the Legislature amended 8340.95 in 1977 by deleting the words
"or giving,” the Legislature intended to insulate social hosts
from liability regardless of the terms under which they provide
their guests with liquor. The Court also held that no barter
took place because no consideration was given in exchange for
appellant's liquor.

Also see Conde v. City of Spring Lake Park, 314 N.W.2d 836
(1982) where tHe Minnesota Supreme Court held that ™the
specific removal of the word 'giving' is legislative activity
which we interpret here as intent to preempt a Civil Damages
Act or common-law remedy against social hosts.”

Johnson v. Moberg. 334 N.W.2d 411 (1983). Supreme Court
declared unconstitutional a less restrictive standard (sale to
"intoxicated™ person) for liability of 3.2 beer vendor than
existed for vendor of intoxicating liquor (sale to ™"obviously
intoxicated™ person).



Walker v. Kennedy, 338 N.wW.2d 254 (1983). Supreme Court
stateH that pernon who furnished party, facilities, but not
liquor served there, was not liable for injuries to intoxicated

minor.

Pautz v. Cal-Ross. Inc., 340 N.w.2d 338 (1983). Supreme
Court, distinguishing Conde, stated that vendor of intoxicating
liguor is entitled to contribution from intoxicated person with
respect to damages sustained by the person’'s wife and child in
a fire set by the intoxicated person.

Hollerich v. City of Good Thunder, 340 N.W.2d 665 (1983)..
Supreme Court stated that an after hours sale is an illegal
sale within the meaning of the dram shop lav, but the plaintiff
must show a link between the sale and the intoxication of the
purchaser (here, nothing apparent that Bale was made to
intoxicated individual).

McGuire v. CStL Restaurant, Inc., 346 N.W.2d 605 (1984).
Supreme Court held that statute, In effect between 1977 and

1902, Ilimiting liability of vendor of intoxicating Iliauor to
$250,000, but imposing no limit on sale by vendor of 3.z beer,
was unconstitutionally discriminatory. Statute repealed in

1982.



MISSISSIPPI

No Dram Shop Act.
Case Comment

Munford, Inc. v. Peterson, 368 So.2d 213 (1979). The
parents and brothers ot d minor passenger who died as d result
of an automobile accident brought d wrongful death action
against the driver and the seller of alcoholic beverages. The
Circuit Court entered a verdict in favor of plaintiffs for
$100,000 against the seller of the alcoholic beverages and
returned a verdict in favor of the driver. Seller appealed.
The Supreme Court held that a complaint alleging a violation of
the statute governing the sale of alcoholic beverages stated a
cause of action, the violation of a statute constitutes
negligence per se and, if that negligence proximately caused or
contributed to "the injury, then the injured party is entitled
to recover.
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MISSOURI

No Dram Shop Act.
Case Comment

Sampson v. W.F. Enterprises, Inc., 611 S.v.2d 333 (1981).
Parents brought action against the owners of two cocktail
lounges and a motor vehicle dealership for the alleged wrongful
death, of their "jnlnor son. The Circuit Court dismissed the
plaintiff's petition. The Court of Appeals reversed, holding
that under the statute prohibiting as a misdemeanor the sale of
intoxicants to minors, a civil cause of action can arise in
favor of a minor who suffers injury as a result of becoming
intoxicated on liquor sold to him in a drinking establishment.

Nesbitt v. Westport Square, Ltd., 624 S.W.2d 519 (1981).
Extended holding in Sampson to permit a third party a cause of
action against a tavern owner for injuries caused by an
Intoxicated minor who had been served liquor in the taver.

Carver et al. v. Schafer et al., 647 S.W.2d 570 (1983).
Plaintiffs sought damages for wrongful death from tavern owner
who sold drinks to an already intoxicated adult, who caused tha
death of appellant's husband. Court noted Sampson holding that
violation of a statute which forbids serving liqguor to a minor
may constitute negligence per se. This case constituted simple
negligence, and Court found- that state public policy requires a
standard of ordinary care against injuries reasonably to be

anticipated. Standard in this case imposed a duty to avoid
supplying patron with alcoholic beverages once it become
apparent that he was intoxicated. Court said this standard is

supported by the "well-documented forseeability of accident
caused by drunken drivers.”™ Case remanded for trial.



MONTANA

No Dram Shop Act.

Case Comment

Deeds v. United States. 306 Fed, Su 348 (1969
Defendant non- ommrsatoned offrcers club Po)und ||ab|e fo)r—
injuries caused by .. |ntoxrcate \)oatron since™ub :vig at%
state lav in serving" alcoholic. beverages to patron,;knowing he
was a minor and obviously intoxicated.-

. Runge v. Watts, 589 P.2d 145 (1979). Passenqer in
ntoxrcated mnor*s automobile  brought “actiop  alleging
ne |Igen£ on the part of homeowner in servrng alcoholic to  the
m river w se |ntoxrcatr(o resuted In ,nolarntrff S
njury The |tr|ct Court dismiss éhe clajm and the
Bassen er a%p ae e Supreme Co urt that In_an. action
y a asser%r rin mr or s automo |e any contributor
negligence o th|_e a o |n(or would t] bar recovery b
the passeng er ow eve sar ourt, and that In absence o
a statute the c ont r tere can be no cause of actjon
F' ainst one r IShin g uor ong as the person to whorn
|uor was - 0or %rven Was (no In suc ;1 state o0
helplessness as to deprive his — willpower or
responsibility for his behavror

Johnson v Unr&ed States, 496 Fed. Surﬁ) ho7 19 g Court
(olowe Deeds no mention Runge, in holding mrr ry club
|a dgrnce 't permitted driver to "remain past’ 2 closing
time and continue to consume alcoholrc beverages.



NEBRASKA

No Dram Shop Act.

Case Comment

Holmes v. Clrco, 244 I\AW

)

d 65 (1976) An Inj ured part

Instituted action against a tavern owner >and |s empo ee
recover damages. for Injuries sustalned when ﬁe vehi |n {
which she wa r|d|r]g co‘hded with a utomob|e d|']|ven a I
third partK who allegedly was serve Ic ho e own rle
tavern. The District™ Court dismissed the PenN £a| Ing
to state a cause of action. n appeal, th eb ras a upreme
Court . held that in absence of flegislation spe(:|f|ca| S0
Erowdln the .tavern Wner or opera orawould not bhe Il to
hird p rties mhured infoxicate ;t)ersons to om the
tCavetrn| %w?er ha served I|quor inviolation of the Liquor
ontrol Act.
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NEVADA

No Dram Shop Act.

Case Comment

Hammv carson Crt Nugogett, |nc. 450 P.2d 358 (1969
g,e I h (he t r?f

Acti for wraonaqful ath was

8r .estrrans —krllg automob? drrveyn \bg Ia drunken
rv'er garnst the tavern keeper wo aIIe edlg Id uor to
the offending driver. On appeal from summary 1nu ment the
Nevada Su re e Court held tha the heirs did not Ve a claim
for wrongful death against _the tavern eeg and that the
violation of the statute provrdrng that an rson in charge of
a sa Ioo r bar who setls |ntoxrcat|n |guor to an}/n person . w?
s dryn |s %urlty a misdemeandr does not 0Se CIVI
|

|
llability on One fn charge of the bar nor is such violation
negligente per se.

Davies v. Butler, 602 P.2d 605 (1979).
Van Cleve v. Kletz-Mill Minlt Mart, 633 P.2d 1220 (1981).
Bell v. Alpha Tau Omega Fraternity. 642 P.2d 161 (1982).

YOSCOV|tch Wasson, 645 P. ﬁd 975 gltga?% pAa]srgennogrerdra\tltne%

ﬁ car [l1de wrt]h an Inj uB
aving consumed coholic everages mo orcyle
gagsen er rou ht actr n to recover rna%e]s ag arn]st the driver
thore wners who sold him the alcohol. e ower ou‘r
rante store owner's mofion to dismiss, O,nar i
rf eale The Supreme Court of Nevada affrrmed ol |ng that
E Intiff h%d no ﬁunds for recovery on the a gusa
onnection Dbetweenthe sale  of the alcoh l an accr ent,
and that the vroIatron of statutes p |bt|n te sale of

alcohol to, mipors did notimpose civil liabilit gon store
owners to third parties injured by an |ntoxrc te tomer.



NEW HAMPSHIRE

No Dram Shop Act.

Case Comment

Ramsey v, Anctll 211 A.2d 500 (1965). Supreme Court held
that rep a stdate S dram sho statute (in ef e,ct between
187? and 134 Id brq teeommon la Brlnmpes of
ne(l;| ence, Coyrt sa|d that violation of s tute prohipiting
safe “of acohohc beve[a es, to |nors ha itual drup ards an
thOﬁ under, || nee 1‘o fo v¥) evidence 0
neglige ? Court also said defense contr utory n gligence
was available.

Burns. v. BJafdleg 419A.2d 1069 (1980). Plaln(s rouPht
suit . against de nt “tavern . owner, to lgecover %(
Injuries sust a|ne when plaintiff, after ecommg in |cated
at’ the tavern, fell over an unmarked emba nkment e taverg
?roperty he Superior Coyrt granted t h Vern ?wners mot|on
or dlrected judgment, and the p|a| pp gw
Hampshire Supreme Court upheld te ower court on the groun
that the, taverpn owner hd not acted ne || en tI |n servmg the
plaintiff, dr|n§s, as there was no eviden e th ) pl |nt|ff
was |nto e wh|e drHtlﬁ]m\? t th ar SZ e acte |n
anne ed ar shoul e he tave wner to eAeve

e was intoxica e owner

t directly serve ‘ he | nt|% rhe Vt%xmatln uo
erefo e tXe tavern ownerp could not be held liabl eg fo(t the
aintitr s injuries.



NEW JERSEY

No Dram Shop Act.
Case Comment

. rf) aport Nichols, 156 A,2d 1 (1959% First case
imposi I|ab|||t to tii-r gartres at “comnlon law against
tavern owner for neglrgence In serving intoxicated patron.

Soronen v, Olde Milford Inn Inc., 218 A.2d 630 (1966
Expansrron of Rappaport, holding licensee w%ro servedefntox&:ate)d

customer liable to customer for injury.
Allulls v. Tunell Hill Corp., 284 A.2d 180 (1971).

Anslrnger V. Mar%rnsvrlle Inn, Inc., 298 A.2d 84 (1972).
our 8Pe als refused impose  lia ||t ? busrness
ssocrates f nJurres a drunken guest su fered after avrng
heir social a farr Court also rul e t at dec% ent s
runkenness constitu (e contrrbutory ne% avaTJa
ocia host efense disti d rom |ts
navailability Where defendant a Ircensee

Rand 356 2d 15 19763n Suit brou htdatr)r¥
e

car dri minor de en
d f ho IC beveriaI etsij endant host pr or

b(y the Cour held that
urrHshe excessive amounts o lquor to
t rﬂnlor Yras about to drrve a car on

ble  for Intoxicated
WhICh causeg injury to the iInnocent

oo O

«©
=
T o
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- —_——
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o
moﬁo:
r—I-:
N —n

n v.bTravhetIer st Indemnity Co., 384 A.2d 11?9
rmbrou action again insurer to
erogoblrgatron tgo defend cfarm for
on who was injured %/ an |nt0xrcated
refused to defend hte arm
e contract between itsel he
frdm Iabrlrt N claims |nv0|vrng the
alcohol to 1rg intoxicated patron. e
Jdgmen In favor or the tavern. e
that Inn” never sold the intoxicated patron
liguor was consumed at another bar prior to his

DO —
—_—
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ac che Inn However the Court held, a tavern "m ay R
liable for allur rot ect’ a ga ron from ther arér
are intoxicated even tou may not have cont (rinlte c
Intoxication. Thus, the |nsurer Is obligated to defen
tavern on this claim ‘of negligence.

Figuly v. Knoll, 499 A.2d 564 (1982).
Gwmnell et al.t 476 A 2d 1219 (1984). Su(g)reme

Court overryles hoIdlng that ho%t who serves

adult social gu est nowm hoth that t uest is mtoxmate
and w ill there_af e ope Hng a motor ve |c|e s liable for
Injuries inflicted party as result of
negligent operatio n of dptor veh|c|e b the adult gcest when
such “negligence cause the |nt oxication, ourt
fooﬁnote, expre ssed no 0p|n|on on availability. of contr| utor
negtgence as ,a defense, quotmg ns|| ge Court says

ge iston i only limited S|tuat|o where " som? ost
|rectl¥ r.eF the uest and cont|nues do S0 even after the
guest | bly ‘IntoXicate
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NEW MEXICO

r .
J
! 41-11-1 NMSA 1978. Tort Liability for Alcoholic Liquor Sales
or Service.
A, No civil ||ab|||t)ﬁ shall be predicated upon the breach
{ Section 60-7A- V| 978 by a licensee, exceBt in the case _
| the licensee who: =s.. j
MVTV - . eV 1
. intoxicate((}, ar?é”d or served alcohol to a person who was
(2) it was reasonably apparent to the licensee that j
the person “huying or apdoarenty receiving service of alcoholic
f beverages was ‘intoxicated; and
f 3) the licensee knew from the cwcumstanf hat the ,
. . (erson buying or receiving service of alcoholic beverages |
intoxicat
. 0 ||censee Is chargeable with knowledge revi
0] act %y which erson Becor%es |ht0X|cateB %ther I%cal
unknown to the || ensee.
S . C. As used n this setP "licensee" meﬁns rson
licensed under t g{OVISIPnS 0 the Liquor Control Act and the
agents or servants the licensee \
{ D. No_ person who has atuitousl [0V alcoholic 1
beverages topa guest h|n a somg[ settomg yma)}) be H Fd ||abPe |n
L. amages  to . any 8erson for bodily |+urp{, death or ;t)o%e
£ amage ar|sm% fr m the Intoxication the oma gu s U
the alcoh ﬁ t}evetha es were prowdd eck’ N |sregar
ol the rights o ers, including the socia u st.
' A Ice see ma civilly lia fo e I
- -V|o|at|on é]ectemns y6(?678 1 an 66—% 1.1 NMSR 1597e8q gef
v fact—fmder shall consider all the CI cumstances of the sale |tt

determinin whether here IS ewgencb such as th
re;t)resenta lon used to obtam the alcofiolic beverage, shalz

» %% 7Bbe11nﬁ%gefgc_/e8 per se to violate Sections  60- 7Bl an
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Case Comment

Marchlondo v, Roper, 563 P.2d 1160 (1977).

Hall v. Budagher. 427 P.2d 71 (1966).

Lo V. Maez, 61 P.2d 1269 (198 Plaintiff brought
Wrom ik geat\h an? persona |n2ur (actrzg on befralf 0f ﬁps
family an Imself agarnst ta er owner, alleging that he
furnished mtoxrcatrng liquor ch patron 0" was visihl
plockateq, ity osepicnty it Helnalh 5 sty
Arctt/ondo which held that state did not hage dram sﬁop
statute and there was no recognition of such Iabrlrt,g at
Tgrn avY] tate ugreme Court.overruyle d Hall and Marf,hr ndo,

1N at Pere u[y |mpose Bersona selljng. or
ervrn ac?ho IC bevera es o Z virtue of State
lquor’ regulation, Oreac ta/ n&ay résult in liability
eing det rmrned and damages berng impose

MRC Er pertres |es 652 P.2 732 19829h Sgtcia

|
host IE! | ca?e w%rch folowed opez one’ mon ate
suprem Court applied the same ratronale frndrng duty of care
existed by state statute. .

[[NOTE All of the above cases were decided prior to the
adoption of the state's Dram Shop statute in April, 1983]



NEW YORK

General Obligations Law §11-101.  Compensationfor injury
caused by the“illegal sale of intoxicating liquor.

means1 ofAsnttl poerrtsonorwr?t)h S\rr]vffls|| be arr]rhurrﬁtjoxlrnca eersorgrséaropert%
reason of tﬁg |nt0xrcat 0? ah/ erson Whetherpresuqtrn |X
his death R f sha ha a rrg t of action 8 lnst a
person, Who . by u law fully |ng~|to orh u
assrs(srng in procurrng I% or or suc intoxicated person, av%

caysed 0Or contribute |nto | at on; and  in apysuc
action such person sha ea right to recover actual” and
exemplary damages.

2. In case of the death of either ﬁ ){ the action or

right of ~action given by this section syrvive to or
against his or her executor or admrnrstrator the amount so
r]ecovered ba/ either a husband, wite or child s a|| be his or
er sole separate property

Such action may be brought in any court of competent
Jurrsdrctron d ’ y P

4. In_any case where parents shall be entitled to such
dama es, erther the father or mother may sue alone therefor
B ecobver[y X one of such parties shall be a bar to suit
rought he Other
Case Comment

Berkely v. Park, 262 NYS2d 290 (1965).

Edgar v. Kajet» 375 NYS2d 548 (1975).

Anderson Comardo gB?e NYS2d 669 198111)||e In Dram Sh[?p

Act case third- art)( ndant who, Intoxicate
allegedly ‘caused an automabile accident that resulted In death
ﬁnd r)n urres Tove for dismissal, of the claim filed garHst
Im the 'sellers of the |ntoxrcants on te grounds™ that
neither rndemnrty nor contrr utron gt to be dvailable to
V] at%rs fam Shop Act. ureme Court held that:
(1 te sale of ? to an |ntoxrcate (Person IS actrve
Wrong oing  separate  from but aon. otran wr
inebfiate 8 a % which resulted in in urP/ t us ram nhj Act
lolator is foreclosed ’'rom seeking fndemnitication fro IS
v to losed ki d ficat f hi



vendee, and (2). that Dram Shop Act defendants could maintain
claims for contribution against the third-party defendant.

Maeee v. Lanpders, 471 NYS2d 799 (1983). Sponsor of party
at tavern could not be held

liable  for dama%eS'*caused bg
intoxicated patron. Statute must be construed MNarrowly, sa
the court, agd the s ons? did

not "sell" the alcoholic
beverages and did not control their dispensing.



NORTH CAROLINA

G.S. §188—120 Definitions*—As used in this Article:

“A gr|eved Party" means Person who sustains ag InJC}J
as a cons(?q ep]ce f the * actions of the undera e person, 0e

|ncu e the underage person ora gerson 0 aided or abette
In t e sae or furnishing to the under ge person.

R /0.’7 > (e *

(2) "Inur includes, but . is ot I|m|ted personal
ananlmjare’s torrogert !sohsas Igssggtermn}%aends u%folerSu ort wsm%esa”c])f
628 58 18- 2%51. Hofh L8 G 218-26) of e Prgen 51)
of this sect aII ? inte rp ete recovery under
this Articl or supportor eath na%count of |nju%
or death of the un ra e person ora person who aided or'a tted
|

n the sale or furn|sh| ng to t

"Underage person”
age ﬁe ally req@weg for pur
queonn

(4) "Veh |c|e' shall have the same meaning as prescribed by
G.S. 20-4.01(49).

G.5.8188-121. Claim or re||ef reateporfor sale to underagS

on,—An agqrie d claim relief for dam
S|n t a per |gt orFf I A?cohohc Beverage Control Boara ag

(tlg The ermltte o[ h|s agenf or emplosyee or the local goard
h em ﬁ megligently é) furnishe
co o||c everage to nderage person;

62 hg consumﬁngn of the alcoholic bevera%e that was sold

or furnish era%e erson caused or contributed to In

wh ole .or in E)ar derage drjver's being S“bsl ect to an

airin % substance W|th|n the” meaning of G.S.” 20-1381 at the
he inju-y; and

3) The injury that resulted was proximately caused by the
(ée dr|ver]syneg?|gent operat|onp0f a veyh|c|e Whl% S0

S
the underage person.
me
C

ns ?erson who is,le%s than the

ase of the alcoholic heverage* in

6.5.818B-122. Burden of proof and admissibility of evidence.
—The p?a?nnjf% shal*J Have thf burden ofaprolvmlg Itlh%llt thevéa?e or



furnishing of the alcoholic beverage to the. underage person,
de[r ed, n er te |rcu stances, ne ||gent Proof of the
sale or ur(m e alcoholic' bever Rer e
person,, efine wrthout request for i en |f|cat|on S e
dmissip s evidence of ||genc Proof ng?ood gractrces
|ncud % ut nt [im| ted |struct|0n of e ¥ S. as t(%

rd| sale of alcoho beverages, amin
rP ¥ orceme t technr ues, admonrsh ent ga rons
ce nrng aws regarding the pukchase or urnrs alcoholic

o
everag detention of a ge son 's identifica ?t documents In
accordance wrth G.S. 18B-129 nguiry a bo tt e age or degree
0f mtoxrcatrgn of the person evrde e tha an underage erson
misrepresented his age, or é %o furnrshrn was made
Hg%elrgednutress s admissible as evidence that the permitfee was not

6.5.818B-123. Limitation on damages——The total amount of
damag s that, may be awarded to all a d leved parties pursuant to
any |ms for “relief under h| cle lImited 'to no more

e hundred thousand dollars $500,000) per occutrrer(r}|
VY]en a CJ rps ari |n8 8ut of an occurrence e feed five hundred
ousan llars 00), each claim shall abate In the
proportron It bears to the tto | of all claims,

PlBB -124.  Joint and several Irabrlrty —The liability of
F eur i he parmt c8, or, ASC é%ard enithiofy Shaf, caused e
ttlol beverp tha|| joint and sev ral, with right 0%

ntrrbutron but not |ndemn|f|cat|on

6.5.818B-125. Exception. This Article does not create a
claim for relieE against the following:

(13 One whoholds only a brown  bagging permijt, a special
occasions permit, or a limited special occdsions Bermrti

2 One whoholds only a special one-time permitunder o.s.
183-1500: y &SP P 0

(3) One who holds only permit listed in c¢.s. 18B-1100;

(4) . One whoholds any combination of the permits listed in
this “section.

G.5,818B-126. Stg ute, 8f limitations.--The statute of
limitations is as provided in 1-54.



C.5.818B-127. Duty of clerk of superior court.—Whea
execution on a Judquent on a caH e of actron under GS 188-121
IS returned r.isatisfi ole or gatq clerk cf
superror court to whom such return is mad aII transmrt t»

Commission certified copies of the ment, the, executic*
and return and any other pro%eedrngs upod thge ?udgment

G.S.518B-128.  Common law  rights abridged. —Tt*
creation of any claim for I fe t |Ie may .not b»

relief B IS
ter reted to abrogate or ab 1q ﬁ claim
he E mmon Iaw hut this Ar trgle Xs no
ffra x

X.*
VE INTENT AS 10" CIVIEYDRABILITY FOR SALES »
SONS.  The OII% al I%|U lon r} ultimat*
SS| g thi 0

C
thafize fddﬂEI

cO s act statutol]
certain oersons who JI or efurnish aIcohoIk
oxicate gers ns 0€S ﬂt reflect aﬁr
ve Intent one wa e other with respect to t
I liabilit or ne%hgenc by persons who sell or

hose bever ages 0 such persons

[APPLICABILITY OF DRAM SHOP PROVISIONS. Se
and 40 of hIF Act I%ertarnrnga to dram S hop
crtd above apPy only o nd omissio o
after the effective date 0 IS act Octobe 1,

Case Comment

Chastain v. Litton System%‘. Inc., F.2d 95( OI(198%
Administrator of the estate of a woman wo was whar
struck by a car operated by a man who ecome rntoxrcate ﬁn
his em oners, hrrstmas party, o% sur a arns t
employer, g[ gence in Ing ployee
becom Intoxrca ed and llowin hrm to rrve home in th,k
ondition. district court granted the emponers mo r«
o summar éudﬁ]ment and dismissed the cIarm In%
on ?8/ (a acted as socral host, .and tus as

e J an a ult quest'» vountar rntoxrcaton éat th
id not viola e Irquor control laws, could not
e for the C H uct of rts emEIo ees outsrde the reak

SFhQIQS|e loymen Circuit, Court reversed apd remandel.
revrrng thnep (%%ct In lig ht most favorapl Pa'

ctions, 37, 3"
liability arf
curring “on «
1983 )]

e to the P rntr f, tk
0 Al i et ol g e 8 I

(hrlch shor(r)ldeetéeq dsecrcr?ed:ab : urythe Fgr t, SI:thotu£
|d Ieave W enever they Wershed there IS easd/nabT



°p

te c
r%Herrng IS busbness l)ntere a S crg 0St,
tton w e llaple; owever in a usrness
gacrt%, Lrtton coud be pr%ven neg r not provr |n%
sonable care ensure |ts poy Weye ot to
INtoxic ted drrve Second ﬂ ]r
ernlvlgreeC erblotuotsr de le ?src]gee o |tsheernI I rs c\avpeetov renthe
ca se 88|d nt should bepdecrded by a tI/ , not dismisse
e

? ~as .to whether Litton was a ? as a social n ost or
ing .as 0

L a n

C fo

[ e

I
U
I
d
e

by summary judgm

Hutchens
Plaintiffs su
caysed by au
claim w as hat

se ||ng a|
"2l

en
en
t al. v. Hankrns et al., 30
ed tavern owner for wr Iglrfu
tomobile accre involvi ge
tavrﬁn owner alled to ex
co beverages to @
%{ tgraCnott?pt mr%tronppte%lsdr% 1l
]a,b held ||ab|e for | es or damages
|Sg rom acts of .persons " to whom beveragie
h whr toxicated. ourt s ecfrca%/
\tr)vet er %Cnoncomcml\e/rlcral fuer%her o2
a'? rs ma tbte (ItetdcrviI I B/ Fo%
c om our note se IS
sion In North Carolrna, ag rng a ﬁasta
on Fourth Circuit our [oe%
a I{and Sta(t)ge court eﬂn%ag rP en
)()rlr ty pcorl?ld be founrg agarnst daetf Jeynt

309 S.E.2d 531 (1983 SeIIrn% beer tg
§g I\I%ﬁrre]tcheerptﬁn IIer sWou?d have ttorerge%y
S

tavern owner,

~ Freeman v.
|nors con trt
at |ury s

at mr or wo

beer to anot er minor, who negligent
drove automobi

ing an accident.

—C—C

grv
¢

e, Cal
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NORTH DAKOTA

J
§5-01-06. Recovery of damages resulting from intoxication.
Every s ouse child, arent ardian, employer, or othr
P Irtox p eyson |e

person Who injured an}g |ht0X|ca ed

consecsluence of |ht0X|cat|on all have %t f actton
against any person who caused such |ht0X|cat|0n isposing

Se ng arrtermg lving awa aIco od rages conérar
fo st tut or da ages sust ine an |n e “eveat deat

32 Sgs as etgttrlt[e\ulvtoanSecuonh 32- Sfe

Case Comment
Feuerherm v. Ertelt, 386 NW2d 509 (1979). Wife brought

8§nt are enttted to such

agtion to recov%r against bar | which husPand Was | volved |n
alterc t|on W|t [uatron on basis of aleé]e ViQ at|ons
Dram S op A Istrict Court e tered judgment |n or of
the wife, anﬁi7 bar aﬁ)é)ea e Sup Court that
Fctg}on brought under Dram og Act not a strict
lability tort action and comparativ neghgence law d|d not
apply. “Judgment was affirmed.



OHIO

4399.01. Action against seller of liquor for injury; caused b
|§ntoxrcated person tgo whom sale is pro(hrbrte jury: y

A hushand, . wife, child, parent, uardran gloye . 0r
other person rngure in Person property, or means f suppor t
mtoxr]ate person or |n conse uence of tpe

| tp xrcatron abitual "or otherwr Se, of h) son after .tpe
ISsuaar?meent ant OlerI 8 the 0 et)ros C? hib t e the rsaolf :”8?
tpoxrca |n 5 o 8 Pr o, |R Sectio ng 30101 o? the
evrse ode to suo erson has 3 rrgh of action in_ his own
name, severa , orntly against™ any Rerson selling or
%vrpe rntoxrcatrn%f rquors which caused Such intoxication, In

ole”or in part, stuch person.
§4399.02. Owner and lessee liable.

The owner of a burldrn% Or premises and the person rentrng
or eaﬁrnrg them who know t rntoxrcatrn ors ar%
so ein 1n vrolatron o law, eased them for
0th gr urposes who nowrn Rermrt rntoxrca mg liguors to be
SO erern which ause te intoxication, m vKoe or in art
0 ers escrrbe N Sec ton 43390 the revise ode,
S| aII be |ab e severally or& ntgrwrt J erson selling or

\% rnga such rntoxr atrn% liquor amages sustained, as
[l as exemplary damaggs.
Case Comment

Mason V. Roberts 294 N.E.2d 884 (
held that Dram S.ho Act did not pro %
against commercra go ers
grt ations will qu t |censee to |a
t
[
r

1973). Supreme Court
e xclusive reme X

evera es. W
hty |rst wher

e evidence ' |s suc

7
h
¢

I
I
1S conﬁqrar ute; ECOHd where t

ajn SO | arr lh e, the %Lors |%je ? I|m to
ain from d)rrnwrn |quor when |t IS pﬁaced %e ore

Kemock v. Mark 11, 404 N.E.2d 766 (1978).

Tomlinson v. McCutcheon, 554F Supp. . 186 (1982). Motorist
whose automobile was struck ¥ run drrv throug Uit to
recover damages naming avern owner wo ad ~served
driver as defendant The tavern owner moved for summary
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judgment, on the grounds that 1) Ohio's dram shop law was
|agp||c ble, since no order been |ssue forb ddln% the
sal o{ alcohol to the motor|st ng e) |o s aw prohipitin
the sale of liquor to an int oxma e rson | |mpose an
quty upon him to protect thirdparties. . Distric
tCoittrt denied thteh thot|on a ree| (\:N'[h |sft |rst,, oint but
akin ssue W e secon he Court, after a
reas o%| n Mason . and Kemock (?ecsmns, Pda yzht[;
|| uor control IaW barrmgthe sale. of liquor to mtoxmated
ersons Was enacted to protect third parties as well as the
atrons of b r that V|0Iat|on 0fthis stat%te constltutes
e | ence on de % de tavern owner, that
th %uo col 9 ?P as _proxjmate causa
lsntja Uuri and that tt}Je pla is of a class prot otelcte by“the

Settlemyer W mIn t o tras Post. No. 49, American
Legion, TncX>, 64 y 521 |§l 2|34ﬁ h|oSu reme Court ?Q

case dealing ‘with s C|a host bl y, ou hat, case fa|Ie

to state. a cause of action under the f demsbon |rst
court sanlt that, Mason mvo&ved Ie of aco olic rag es X
commercial proyider; secon co said t a% act a now ed%

of patron's mtoxn:atlon Wou ave e shown.
sgemﬂcall){, decme t] Mason t|ona|e somal
hosts, sSta |ntr; tha commer| rowders shond he held to
nigher standards an tha en lon is a policy matter for
consideration by the Ieg|s|a u



OKLAHOMA

No Dram Shop Act.

Case Comment
No current case comment.
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OREGON

§30.950. Licensee and permittee liability. j

No licensee or permittee is_liahle for damages incurred or
caused by intoxicated patrons off the licensee's “or permittee's
business prenhrses unless the licensee or oNe]rmrttee has served
of Provr ed t atron alcoholic beverages wnen such patron was
visibly |ntoxrcated

§30.955. Private host liability. e "

No private host is liable for damages incurred or caused oy
an intoxicated social guest unless thé grrvate host has servéd
or provided alcoholic “peverages to a social guest when such
guest was visibly iIntoxicated:

Case Comment

Davis v. Billy's Con- Teena Inc 587 P.2d 75 ( 1978J ourt
held that taveron owr}]erf; Who serve (eer to ta mrngr In |o< tion
of statute coul d ||ag% or death of thir art le d
|n automohile accrdent caused by intoxicated minor.” Court used
theory of negligence per se.

Miller v, of Portland, 60 P2d 1261 1980). . State
SuBreme Crourt reLulsed to extend ﬁL}dr g inclu Je
se of actron y underage s omer. our sar that, so
doing woud b mconsrstent a(ro arent leg |s|at|ve olic
and Woud Ward to vroa w ause of actron ase ugg
condu | islature chosen
penalize. The ourt S |t was ﬁlso maPprogrratée to crea e a
commop law cause of actron Cour iscussed the
state's Dram Shop Act, repealed in, 1979, and said that since it
didn't create a oause of action in beg of the |Htoxrcatg
pterson the legislature must have considered this and rejecte
|

Sager v. McClen 672 P.2d 697 (1983). State Supreme
ourt gtated that 8950 does not create( a new claim of a%tron
or person harmed his own intoxication. Court noted that
he ~state' 8 former statute {1§30730 repealed oF ?‘7
authorized claim  for spolise,  parent or child o

toserffated person, but not for the intoxicated individual

DS er—hO



PENNSYLVANIA

47 P.S. 84-497. Liability of Licensees.

No ||ceP ee (fhall be liable to thrr]d Hersons on account of
damang I te upon them off of icensed premises Dy
cutomero of te |censee unless the cystomer who [nflicts thg
damages was .S0 furnished or given Iﬁuor or malt or brewe
beverages by the sal ||censee or fis ,at[rent servant-~or
employee when the said customer was visibly in ted AT

Case Comment

Jardine v. Upper Darby Lodge #1973, Inc. 198 A.2d 555
(1967137

Simon v. Shirley, 409 A.2d 1365 (1979).
Couts v. Ghlon, 421 A.2d 1188 (1980).

Speicher v . Reda, 434 A .2d 186, (1981). Plaintiff frl
suit against tK drrver of a car who str ck the Iarn ITf's
motorc cle whrle ntoxrcated sever%g/ lurrn ad
a ainst the tvern owner. who |ege serve ni
|quor pror accident. lf ommon eﬁ
ranted trhe def ndant tavern owners comlp ?]ory nonsult, on t
t th a

e dr

the

nia

0XICad

o_a:«mB

roungs ta ere 0 evrdence tha avern owner d
erve |ver alc o while he was vrsrb intoxicate
and th us avern on]ner coud not be ||abIe f damages under
ﬁenns va| dram ppeal Superror Court
e| tah %omfulsor nonsurtt may ble rant e onl t t case
wher acts and circumstanceés lead .unerrin 0.0ne
concﬁuso estimony Sh trial mdrcatec[ %X tlte drrver
|b| ted |\?ns of obvrous mtoxrcatron not the least of which

on, outs ﬁe Co%l“txel ﬂtralt”ntgne\rvehllv?/asmgitﬁ“fcr%rgnt

Ptral evrdrence 0 |ntoxrcat|?n to set aside the order
ulsory nonsuit, and a new trial was ordered.

v. Raysinger, 470 A.2d 507 (1983). State Supreme
tes "gréat Wweight" of authorrty for supportrn? vr W

|o%asoef %‘co% rdo\nanrot %b'e ﬁrn‘t% matnhereof whrcﬁ

|
t an
roximate ca se] 0 mrurx eref there can be no
9 on a social host serving an adult guest.



Conglnj bv Congini v. Portersville Valve Co., 470 A. 2d 515

51983) Compamon case to Klein, decided same day. Court
Istinguished Ieln statin th t there is st tute malﬂn
persqns under ,2 incompete t handle alcoho and
servme X social hosts to..und er age ge %ons com els different
esult and gossmle l|a l[))|l|t% on, 30(:| a urt sa|d t at
claim may be asserte Injured thir gart¥

minor who is served acohol |||ega||y Contributory” neg|| ence

IS available as a defense.



RHODE ISLAND

S by intoxicated persons.

GeL §3-11-1, O|ab||t of furnisher of beverages for
ny person in aestate of |ntoxrcat|0n commrts any inj

ur
Of another, the son who furnishe
b ) )

oper

t o evera%e ccasroned

e yvas furnis in yio atron of t

b,le fameJ actron by the party injure
Xica d would Dbe liahle and the party
her Ie al representatrve %y ring either a

ction %gar t the an erson who

hed the beverage, or a separate action agarnst each.

erson intoxicated
.G.L. 83-11-2. Habitually intemperate persons - Notice by
amily or ‘employer - Liability.

The husband wife, parent, child, guardran or employer of.
y person W% has or may hereafter havé the hahbit of “drinking
ox(ycatrnhq ever}age to excess, may give notice in Wri
sr ned by Him

}
:
:

er
ntkn
In

eT,. to any person requesting him not to g”
or delrver intoxicating beverage to the person having such
f the person, “so notified, at any trme within twelve

12% ‘months thereafter sells or erves any Intoxicatin
bevérage fo  the person having suc , ermrts SUC
R}erson to loiter on his remrses t] erson |vr?g the notice
ay In a civil action re over of the erson otified such sum
as. may be assessed BS dama?es provhe , the employer givin
said notrce shall m*u ed IS ﬁerson singss 0
property A marrred woman may brrng suc actron N her own
name ama%es recovered by her enure to her
garate use In ca [ the death “of erther Part the action
right ot action shall survive to or agains executor or
admrnrstrator

Case Comment
No current case comment



S——

m

SOUTH CAROLINA

No Dram Shop Act.
Case Comment
No current case comment.
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SOUTH DAKOTA

No Dram Shop Act. J
Case Comment
Griffin v. Slbek, 245 N.W.2d 481 (1976).

Walt v. «City of Hudson. 327 N.W.2d 120 (1982% The
d cr}s]ron in thrs ® overrules that of (frrffn~v Sibek.
which the cour common law harred rec? rg
a]?arnst a har ohrne or rnjurres sustained a result or th
| g sale lquor. Co
lowing  Griffin, 0

0 this caset the trial ur
anted defendants motion to dismiss f
lure t state’ C
on WhICh would

r

laim,  Plaintiff ealed, seekin
| grant a cause of Fal%tron arnstgth
dant.  The Suprem Court o South Dakota, otrng N

contribution t]p the states

S, overturned he cour v ote at
e was "the reach of a Iegal dutg Pose Y statut
a Laws progr iting the sale of altohol to intoxicate
ons are int en rotect gersons such as_ the plaintif
1 the possibilit arm caused by an mtoxrcate drrver
ll?’ or store em o ee who violates “the law in this. manner
breaches . a st ndard of care which the statute |mP ses
t IS negligent as a matter of Iaw It fo
rt . that .suth negldg nce must R proximate cause of
ulti jury and enses, such as contributory neglrgence
av ¢ *hen appropriate.

[

a
e
A

afiic

—_S O S —h
= — Smﬂmm.—pmmmo
=w

o D

lows
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TENNESSEE

No Dram Shop Act. J

Case Comment

Mitchell v, Ketner 3 .W.,2d 755 (1964). Court of
Aggeals engages in WW sc S|(?n of New Jerseé/ Rappaport
says IS unw ? to hold that, no mattér hatjtq
mrcumstances the the purchaser and A Pae
?nstnute the gr X|mate cause, of |n$ury to th|rd, ‘parties,
Ultimate test, the court, is one of f,o,reseeab|||t¥), wh|cq
rests on such factors as the apparent condjtjon of the unxer 0
the alcoholic beverages and whether he is likely to become the
driver of an automqbile or inflict m*ury upon third garne
reasonabl to be an iIcipated or foreseen. “Court says that eac
case must be stud |% on Its own facts.. In this Cﬁse, however,
no evidence of visible intoxication at time of purchase.

Brookins v. The Round Table Inc., 624 SW.2d 547 (1981).

Minor rought action against tavern ?Wn r . for injurjes
sustained minor — whe he was |nvo ved in automobile
accident. Athou%] the Court ? Appeals sahd that violation of

t

statute {here, the se ling" of alconolic heverages to a
col — court awarded” summar
t minor agdmitted to th
purchase of Jiguor. ~ However, the Supreme Court

rever d an remanded fol tria)., sa that becayse a minor
was involve ah ur)( sheuld decide w eth he had the capacity
to understand the ille consequences of his action.
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TEXAS

No Dram Shop Act.

Case Comment
No current case comment.

EDITORfS NOTE: In Clerk v.. Otis Elrc]glneeflng (‘[ lﬁ)

8.V 2d 538 19&2), Texes Supreme Court he

actions |nt0x|cate e]m ploy ee( where employer recogmze

Into cat end sent the worker home because he was in no
cond|t|on t perform his work duties.]



32-11-1. (}) erson who qives, sells, or %herwrse
rovides into rcatrn uor to another contrary to subsection
6- 31%8 (0), sec on 32——651, uscron 32-71-14

I 10N 3 - —2 ), a t ere causes the

p
6-

or s

Intoxication of the ot erson s llable r injuries in
erso
he
ro

§

1
b

p son, opery, or means supp ort to a t rr person, or

I spouse, chilfd, or parent of that third perso result\}\p\%

e

m th rntoxrcatron

%ctron this section, shaII have cause a tr%n
ns the “iftoxicated person and t %erson who rovr e
rn 0X rcatrn% iquor in violation section 8

either of them.

3) If a rson havrn rignts or liabilities under |
ti(a dies, p% g g|abr? ties provi ed % thj.8
tion shall survive to or agarnst th/it person's estate,

S

S

ﬁiapill_z' No provision of this act shall create any crvrl
|

'QJU)

%arson who suffers an rniury referred in

above,

ity on the part of the state, its agepcies, plo ees,

tical ubdrvsroq arising out of therr actvr re% rn
, L controllin authorizing, or herwise ein
involved “in, the sale “or other distribution of intoxicatin

<
|
QD
—
=

[{=]

Case Comment
No current case comment.



VERMONT

7 V.S.A. 8501. Unlawful sale of intoxicating liquors; civil
action for damages.

A husband wife, child, Iguardran emplo er or other erson
who is J(pre In person property or m an , p(p ort 3/ an
|ntoxrcate erson in conseq ence 0 e |n icatio

person || ave T rrga action |n hsA Jier oyn
Q I]orn Iy Sev ra Y, gxarns a perso or ger ons Kho*

I or f Uurnis intoxicatin lguor unlaw ully ave
caused in whoI or épa ufc nqtocrrcatro f such
|ntoxrcat| ng ||qu r was so old or urnrs ed to such person in
a rente urld ngf d the owner of such puilding, or his a ent
n charge epgo , new ? reason . to know that int oErc?
lquor was or p or sae y .his tenant in such bui
NG M AL
the death of Jer% er party, Xctron an r| hlg| o? tion H Il
SUrviv to ﬁ P |ns1t hrs executor or ad |n|stra r The t}/
Injure or s egalr gresentatrves mrp |ng er 0in
action against t per n intoxjcated and t pe pe SOns
who furnished t liguo |d , 0r a

% the ownep oh
separate action a ainst either or any of t
Case Comment

Ackerman V., Ko?ut 84 A2 131 aé%%l) Actron was brought

aga Inrt restp ant %perator 0t injuries
r?ruo arlrnset whenh matﬂetlfdcefearltsdasnttruC had ysog In g)?l gtlrntoxlcagerd
On ap th Supreme Court h|d that h Lig 9 antrol
Board reguatron that no alpoh olic Irﬂuor g a|| be sold or
furnrshed to a person apparenty under the |nf|uencp of ||quor,
as not |ssued und uncpnstrtutronal delegation. of
egislative power since traff n int o catrn liquor is a
mere matter of. Rrrvrlepe and 5 eron as law ullg.delegated
to the Board without p escrrbrn nite rules of action



i

VIRGINIA

No Dram Shop Act#
Case Comment
No current case comment.
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WASHINGTON

No Dram Shop Act. [Prior statute, RCW 4.24.100, repealed 1955]
Case Comment
Halvorson v. Brrch[]leld Boiler, Inc 45 P.2d 897 g19693f

Supreme Court stated t at common-law rule non-liapil
server, to able—bff adult revarls vith, followm
exceptrons , vrousXOmtoxrcated J)ersons persons in "a stat

f essriesii*or those with a ecial elatrdnshr to-the
?urnrsrPer of | |Squor pecialyp P

Callan v. O'Neil, 578P.2d 890 1978g Court of Ap{geals
said violation of statutory prohibitioh against sales to minor
constitutes negligence per ‘se.

Wilson Y Stejnbach, 656 P.2d 1030 %1982 Sup rem Court
restated in Halvorson, stated ‘that hange woud have

to be made by the Legislature.

Baughn v. Malone, 656P.2d 1118 (1983). Court of Appeals
holding, following Callan.

_ Halligan v. Pupo 678 P.2d 1295 (1984). Cour of %peals
sald that relevaf inquiry . Is ether s%cra 0st . had
uthority to deny further servrcg of alcohol when (ntoxicgtion
ecame pparent Case involved  opep Dar srtuaton ourt
eclined to follow HaIvorson S, rulm in light of state Surpeme
ourt's . "ne mterpreta g ilson. = Court ay ?]
|st|nct|on etween socia commercral providers of alcohol.

Young v, Caravap Corp., 663 P.2d 834 (1983). Mother of

minor brought wrongful death suit, alleging that ‘defendant was
negligent ‘i serving her son, who was also intoxicated at
time., State Supreme Court, noting that case was one of first
|mBr% lon ford though lower ¢ t had r% ?a an an
Ba[g ree ith “earlier cIsions, at ?a on 0
statut g ibiting_sale to mi or c nstit es neg |gence pe{
Se, ow ver, the “Court pointed out, as Cal that " |
tavern owner takes reasonable prec utrons tg ceck a?e oF
Fatrons grgdence per se will not he |mpo]<; as mat er 0
aw ourt found that minor's violation 0 statt
prohipi % purc ase &/ those  under  age nstrtu e
contri LhO Hetq gnence S, matter of law, “and tat trial
court shou etermine roxrmate cause of accident and measure
of plain tff 8contr|butory negligence.



WEST VIRGINIA

No Dram Shop Act*
Caae Comment

No currant case comment*
@) ““ e

-m. V.r +.*sLr
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WISCONSIN

No E am Shop Act. [Prior statute, 8176.35, repealed 1982.]

Case Comment J
Garcia v. Hargrove, 176 N.W.2d 566 (1970).
Olaen v. Copeland, 280 N.W.2d 178 (1979).

Hennea v Loch Ness Bar, 344 N.W. d 205 1983% Court
Invahda}ed Minnesota Jud%ment |mPosmsg hi |tty |scon3|n
tavern' for Wisconsin atro rove

selling "alcoh
across state line g1nt0 Minnesota and caused acg|dent and njury

Sorenson v. Jarvis, Ferraro v. Jarvis, 350 N.W.2d 108

{1 er? %upr’emsvh%(r)grt hseprgmﬂcalla/ff |erruleerGoafrma andlé)llsen

vendor who neghgentli supp|es mtoxwatm% eveaes to a

mltnoormantde thoer Ic[]au()s)élct ntsm”s]% 'S 'd'rsdend ﬁa Lor toareﬁ
SW] h ﬁ 0\|ab|e |erd ; éoﬂ at am}p
0

igence of a vendor selling

[
Metentant £t d
sale is negligence per se, defendant 0 e nses
ava|lral§le %8 cr|pm|na statute, and alaso 1S ent|t|eg {
bene comparat|ve neglige (];e Court app||es new rule
[

nce rule.
?rospectlve for_ acts % gll

0 “ior oh'of ‘after Septemb



WYOMING

§12-5-502.  Liability for sale,, etc., to child/ ward or
habitual drunkard when written notice thereof given.

Whenever any court, parent or gmrman lVes wméten notice
to anv license t at h|s or her child or wdrd is under the age
; t(r:nnettoeer; 'ce 'see tat sspmse or de egedent gIeVresSonV\Ilratbtleen*
| | U |

rf] [ he r} the ependent |n a habﬂua? unIU|rdA'a|A by.
reason of h b uaI drunkedmess |a ﬁctln to J)row e .support-
for the s% deé)en ent an the Icen e r permittee so
notified t ea er sells or g|ves an¥ alconoll |quor or malt
beverag e to the Chl|d, ward or habitual drunkard, the person
gw gs r],otu:e maybrm% act|on in district court,
ainst the icensee and
notice recover in the actio

pun|t|ve damages and costs.

Case Comment .
Parsons v. Jow, 480 P.2d 396 (1971).

l5198%1}XdeAction \?\}asR%\hvo“un Opehteleevtdolvrt]/cof %?elcedent \R/Ho vt%’%
t
v
h

0
f
0
0
¢
0

rr]Jon proof of acts stated in the
theactual damages sustained,

in a one-veh |ce acmtent Plaintif Es Cé)ntendeﬁl that
N QWners were ent In_ servin ecedent who was
I hge %ourt held thatgalthou%vh some States

y Intoxicated
findin

created an exceptton to the common

e

lability for the_ sale of |i uo 0 a perso who |s alread
Into , a)t the Supreme Courct 0 th State oq Wyoming ha? not
done so. Te Court held that it not % grovmce 0
U.S. District Court to untlateraly make suc ecision,,

cClellan Totten et al., 666 P 2d 4§
1983'A Com Ia|nt aIIe ed that d fe dants n ntl
Ig Itje to n?mor (he mi nor (h oP become ? to%caﬁéadt %h]e

kﬁ a third art |n an automoble accident and

?ae of the || or wa prodX|mate 8ause of the aBmdent
rial court, ||ng arsons ismisse the claim, he
Su reme Court reverSed Parsons, statin "The rule 'that there
Sh np cause of action when a vendor Sglls liquor to a consumer
who Injures a third party Was created by the ‘courts. We see. no
reason to wait any Jonger for the legislature to ab rog te it.
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vendors of liquor and injur ed th|rd garnes will approached
he same ‘manner as o her %%nce cases, R

?sta I|shrgent 0T a enera dut to Use reasonable Ch e and t

oreseeability of ut| harm to es b|s proximate

cause.
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