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INTRODUCTION

j

T h is  p u b l i c a t i o n  i s  th e  f o u r t h  an n u al c o m p i l a t i o n  o f  c u r r e n t  

dram shop s t a t u t e s  and r e l e v a n t  c o u r t  c a s e s  i n t e r p r e t i n g  t h o s e
• . . * j*. _  fa r  - '- ♦* • • .  -»«• • *

law s* ' ^ I n t S d d i t l d n ; '  c o u r t  d e c i s i o n s  on t h e  common law  l i a b i l i t y  

o f  t h e  s e r v e r  o f  a l c o h o l i c  b e v e r a g e s  a r e  c i t e d  o r  sum m arized ,  

where a p p l i c a b l e .

1‘hwThe II III! ||||IW|II II11 - I 111 liiinm iih | fffT,

f ir m  o f  Abrams, W esterm eier  & G o ld b erg , P . C . ,  w h ich  a c t s  a s

WKBBSs

I t  i s ■ m n y . :



HIGHLIGHTS O F  1984 A C T I V I T Y

S t a t u t e s

Though th e  l e g i s l a t u r e s  o f  more than  20 s t a t e s t  c o n s id e r e d  
b i l l s  d e a l i n g  w i t h  a l c o h o l  s e r v e r  l i a b i l i t y ,  r.io new s t a t u t e s  
w ere a d o p te d  d u r in g  19 8 4 .

L i t i g a t i o n

The _ m a jo r  j u d i c i a l  _ d e c i s i o n s  o f  1 9 8 3 -8 4  fo c u s e d  on th e  
l i a b i l i t y  o f  s o c i a l  h o s t s , '  i . e . ,  t h o s e  n on com m ercia l s e r v e r s  o f  
a l c o h o l i c  b e v e r a g e s  whose g u e s t s  become i n t o x i c a t e d  and l a t e r  
c a u s e  i n j u r y .  The s i g n i f i c a n t  d e c i s i o n  was ren d ered  Ln "^Nev- 
a S r s e 3r ,“ whFre~"t'Ke“'¥rate'''Supreme'"CouTfc^eTa''Tfi’a F 7^ c L a I ' '  hos t  s  _who 

^ d ir e c tI 'y “ ¥erve^aduT£~glJe¥t"8~Cffn” he'"brel'd” l ia b T e _'f'crr~injUTy. T his  
c a s e  r e p r e s e n t s  a d e p a r tu r e  from r u l i n g s  i n  o t h e r  s t a t e s .

J u s t  p r i o r  t o  th e  p u b l i c a t i o n  o f  t h i s  1984 e d i t i o n ,  th e  
W isc o n s in  Supreme Court i s s u e d  a m ajor d e c i s i o n  i n  two c a s e s  
i n v o l v i n g  t a v e r n  owner l i a b i l i t y .



DRAM SHOP L I A B I L I T Y

The fr e q u e n c y  o f  a l c o h o l - r e l a t e d  t r a f f i c  a c c i d e n t s  and 
f a t a l i t i e s  i s  c u r r e n t l y  r e c e i v i n g  w id e sp r e a d  p u b l i c  a t t e n t i o n .  
The P r e s i d e n t i a l  Commission on Drunk D r iv in g ,  a group formed in  
r e s p o n s e  t o  p u b l i c  and o f f i c i a l  demand f o r  a c t i o n ,  has w r i t t e n  
t h a t  o n e - h a l f  o f  a l l  h ighw ay d e a th s  a r e  a l c o h o l - r e l a t e d .  As 
t h i s  p rob lem  has become a s o u r c e  o f  c o n c e r n  t o  more and more 
p e o p l e ,  t h e  p r e s s u r e  on p u b l i c  o f f i c i a l s  t o  f in d  ways t o  combat
t h e  p rob lem  has b rou gh t f o r t h  a v a r i e t y  o f  p r o p o s a l s  t o  red u ce
t h e  number o f  i n t o x i c a t e d  d r i v e r s  on s t r e e t s  and h ig h w a y s .

One p o s s i b l e  means o f  d e t e r r i n g  drunk d r i v i n g  i s  t o  im pose  
p e n a l t i e s  on th e  p e r so n  who s e l l s  o r  p r o v id e s  a l c o h o l i c  
b e v e r a g e s ^  t o  ~a d r i v e r  who l a t e r  c a u s e s  a c r a s h .  Some s t a t e s  
h a v e  e n a c t e d  s t a t u t e s  c a l l e d  "dram shop" law s o r  " c i v i l  damage" 
la w s  w h ich  s p e c i f i c a l l y  e s t a b l i s h  t h e  c i v i l  l i a b i l i t y  o f  a 
t a v e r n  o r  l i q u o r  s t o r e  owner who s e l l s  a l c o h o l  t o  a m in o r ,
h a b i t u a l  d ru n k ard , o r  i n t o x i c a t e d  p e r s o n  who i s  s u b s e q u e n t ly  
I n v o lv e d  i n  an a c c i d e n t .  A l t e r n a t i v e l y ,  s u c h  c a s e s  may be  
c o n s id e r e d  by th e  c o u r t s  under th e  p r i n c i p l e  o f  common law  
l i a b i l i t y ,  whereby s t a t e  c o u r t s  w i l l  a l l o w  r e c o v e r y  a g a i n s t  a  
t a v e r n  owner on th e  grounds t h a t  he has v i o l a t e d  A l c o h o l i c
B e v e r a g e  C o n tr o l  (ABC) law s in  s e l l i n g  l i q u o r  t o  a m inor o r  
o b v i o u s l y  i n t o x i c a t e d  p e r s o n .  Some s t a t e s  h ave  n e i t h e r  mean's 
f o r  r e c o v e r i n g  dam ages, i n s t e a d  f o l l o w i n g  t h e  o ld  common la w  
r u l e  t h a t  o n ly  th e  drunk may be h e ld  r e s p o n s i b l e  f o r  h i s  a c t i o n s .

Dram shop law s and common law  l i a b i l i t y  a r e  r e l a t i v e l y  
r e c e n t  d e v e lo p m e n ts  in  th e  a r e a  o f  t o r t  la w . P r io r  t o  th e  
tem p era n ce  movement o f  th e  e a r l y  n i n e t e e n t h  c e n t u r y ,  th e  common 
la w  p r i n c i p l e  o f  " p rox im ate  cau se"  was u n i v e r s a l l y  a p p l i e d ;  t h i s  
h e ld  t h a t  a ta v e r n  owner c o u ld  n o t  be  l i a b l e  f o r  any damage 
c a u s e d  by a drunk b e c a u se  th e  " p ro x im a te  ca u se"  o f  th e  damage 
was th e  d runk , w i th  th e  ta v e r n  o w n e r 's  c o n t r i b u t i o n  t o o  f a r  
removed t o  be c o n s id e r e d  " p rox im ate  c a u s e " .  T h is  p r i n c i p l e  o f  
law  s t i l l  h o ld s  in  many s t a t e s ,  g e n e r a l l y  p r o h i b i t i n g  r e c o v e r y  
o f  damages a g a i n s t  th e  s u p p l i e r  o f  d r in k s ,  e v en  i f  he s u p p l i e d  
d r in k s  t o  a m inor o r  o b v i o u s l y  i n t o x i c a t e d  p e r s o n .

In  more th an  a dozen  s t a t e s ,  th e  o ld  common law  has g iv e n  
way t o  a d o c t r i n e  o f  common law l i a b i l i t y .  Common law  l i a b i l i t y  
p e r m it s  r e c o v e r y  f o r  damages a g a i n s t  a t a v e r n  owner and, in  some 
c a s e s ,  a s o c i a l  h o s t  by i n f e r r i n g  l i a b i l i t y  due t o  th e  v i o l a t i o n  
o f  s t a t e  law s making i t  i l l e g a l  t o  s e r v e  a l c o h o l  t o  a m inor o r  
i n t o x i c a t e d  p e r s o n .  Common law  l i a b i l i t y  assum es t h a t  t h e  
s e r v e r  c o u ld  r e a s o n a b ly  be e x p e c te d  t o  f o r e s e e  damages r e s u l t i n g



from  t h e  a c t i o n s  o f  an i n t o x i c a t e d  p e r s o n ,  and t h a t  th e  i l l e g a l  
s a l e  o f  a l c o h o l  can  be c o n s id e r e d  a p r o x im a te  c a u s a  o f  th e  
dam ages.

The f i r s t  d e c i s i o n  e s t a b l i s h i n g  common law  l i a b i l i t y  was 
R appaport v .  N i c h o l s , 156 A . 2d 1 ( 1 9 5 9 ) ,  i n  w h ic h  th e  New J e r s e y  
Supreme C ourt awarded th e  p l a i n t i f f ' s  f a m i ly  c o m p e n sa t io n  from a 
t a v e r n  owner f o r  damages a r i s i n g  from t h e  i l l e g a l  s a l e  o f  
a l c o h o l  t o  a m inor who was l a t e r  in v o lv e d  i n  an-» a u to m o b ile  
a c c i d e n t .  S in c e  t h i s  d e c i s i o n  o t h e r  c o u r t s  have  imposed t h i s  
t y p e  o f  " t h ir d - p a r t y "  l i a b i l i t y  upon ta v e r n  and l i q u o r  s t o r e  
ow ners who v i o l a t e  ABC la w s ,  th u s  c o n t r i b u t i n g  t o  th e  r i s k  o f  
damage accom panying s a l e s  o f  a l c o h o l  t o  an i n t o x i c a t e d  p e r so n  o r  
a m in o r .

The p r im ary  drawback o f  common law  l i a b i l i t y  a s  a method to  
com bat :*f drunk d r i v i n g  i s  t h a t  ' t h e  i n c o n s i s t e n c i e s  o f  
i n t e r p r e t a t i o n  from s t a t e  t o  s t a t e  and e v e n  b e tw e e n  i n d i v i d u a l  
c a s e s  w i t h i n  a s t a t e  make i t  d i f f i c u l t  f o r  a p l a i n t i f f  t o  
r e c o v e r  damages a g a i n s t  th e  ta v e r n  ow ner. For i n s t a n c e ,  some 
s t a t e  c o u r t s  have h e ld  t h a t  a p a tr o n  o f  a t a v e r n  may r e c o v e r  
damages f o r  p e r s o n a l  in j u r y  a r i s i n g  from th e  i l l e g a l  s a l e  o f  
a l c o h o l  t o  th e  p a t r o n ,  w h i le  o t h e r  c o u r t s  h a v e  b a rred  such  
r e c o v e r y .  In a d d i t i o n ,  t h e r e  a r e  d i f f e r e n c e s  i n  th e  ty p e  o f  
e v id e n c e  n eed ed  t o  e s t a b l i s h  t h a t  th e  ta v e r n  o w n e r 's  a c t i o n s  can  
b e  c o n s id e r e d  p ro x im a te  c a u se  o f  th e  dam ages; some c o u r t s  have  
s t r i c t l y  d e f in e d  s ta n d a r d s  f o r  su c h  e v i d e n c e ,  w h i l e  o t h e r s  do 
n o t .  Some s t a t e s  impose l i a b i l i t y  on s o c i a l  h o s t s  under c e r t a i n  
c i r c u m s t a n c e s ,  w h i l e  o t h e r  c o u r t s  have d e c l i n e d  t o  do s o .  In 
s t a t e s  w here b o th  common law  l i a b i l i t y  and uram shop law s are  
p o s s i b l e  s o u r c e s  o f  rem edy, c o u r t s  may r e q u ir e  d i f f e r e n t  
e le m e n ts  o f  p r o o f  f o r  c a u se  o f  a c t i o n  under e a c h  remedy.

Dram shop la w s ,  a l th o u g h  ^varying from s t a t e  t o - ' s t a t e ,  
g e n e r a l l y  e s t a b l i s h  th e  l i a b i l i t y  o f  a . 'd e f e n d a n t  who s o ld  o r

te v e  l i q u o f ^  t o  a m i n o r f  h a b i t u a l ,  d ru n k ard , o r  o b v io u s ly  
n t o x i c a t e d  p e r s o n ,  . .for damages r e s l i l t i n g  from an a c c id e n t  in  

whic.lv"’a t h i r d  p a r ty  i s  in ju r e d  o r  k i l l e d  The s t a t u t e s  „are 
in t e n d e d  t o  p r o t e c t  th e  t h i r d - p a r t y  o r  th e  f a m i ly  o f  a. t h ir d  
p a r t y ,  w h o , i s  in ju r e d  .-as a r e s u lt^ - 'd ’f  th e  a c t i o n s  o f  an 

' I n t o x i c a t e d  d r i v e r ,  by f a c i l i t a t i n g , - r e c o v e r y  o f  damages a g a i n s t  
th e  p e r s o n  s u p p ly in g  th^alcohoJU-^and p r o v id in g ,  ah i n c e n t i v e  f o r  
m o r e ^ r e s p o n s ib le  donduct on t)id^part o f  t h e ^ u f j p l i e r  o f  a l c o h o l .

The f i r s t  dram shop s t a t u t e ' ad op ted  in  t h i s  c o u n tr y  was 
p a s s e d  i n  W isc o n s in  in  18 4 9 . I t  r e q u ir e d  ta v e r n  owners t o  p o s t  
a bond c o n d i t i o n e d  t h a t  th e y  " su p p ort  a l l  p a u p e r s ,  widows and 
o r p h a n s ,  and pay th e  e x p e n s e s  o f  a l l  c i v i l  and c r im in a l  
p r o s e c u t i o n s  grow in g  o u t  o f  o r  j u s t l y  a t t r i b u t a b l e  t o  . . .
t r a f f i c  i n  a l c o h o l i c  b e v e r a g e s ."  The r e c o v e r y  under th e  
W isc o n s in  law  was l i m i t e d  to  th e  amount o f  th e  p o s t e d  bond.



An In d ia n a  s t a t u t e ,  p a s s e d  i n  1853 ( th o u g h  r e p e a le d  two 
y e a r s  l a t e r ) ,  was th e  f i r s t  p r o t o t y p e  o f  t h e  p r e s e n t - d a y  dram 
shop s t a L u t e .  I t  s t a t e d :

Any w i f e ,  c h i l d ,  p a r e n t ,  g u a r d ia n ,  e m p lo y e r  
o t h e r  p e r s o n ,  who s h a l l  be i n j u r e d  i n  
p e r s o n ,  o r  p r o p e r t y ,  o r  means o f  s u p p o r t ,  by' 
any i n t o x i c a t e d  p e r s o n ,  o r  in  c o n s e q u e n c e  o f  
t h e  i n t o x i c a t i o n ,  h a b i t u a l  o r  o t h e r w i s e ,  o f  
any p e r s o n ,  s h a l l  have a r i g h t  o f  a c t i o n  i n  
h i s  o r  h e r  own name a g a i n s t  any p e r s o n ,  and 
h i s  s u r e t i e s ,  on th e  bond a f o r e s a i d ,  who 
s h a l l ,  by r e t a i l i n g  s p i r i t o u s  l i q u o r s ,  h a v e  
c a u se d  th e  i n t o x i c a t i o n  o f  su c h  p e r s o n ,  f o r  

r ,—^ s _  any and a l l  damages s u s t a i n e d ,  and f o r  
exem p lary  dam ages. (A ct  o f  March 4 ,  1 8 5 3 ,
s e c .  10)

O hio and P e n n s y lv a n ia  f o l lo w e d  w i t h  s t a t u t e s  i n  1 8 5 4 ,  New 
York p a s s e d  a law  i n  18 5 7 , and Maine a d o p te d  a l i a b i l i t y  
s t a t u t e  in  1 8 5 8 .

The tem p eran ce  movement, w hich  was r e s p o n s i b l e  f o r  th e  
p a s s a g e  o f  t h e s e  la w s ,  was t e m p o r a r i ly  s i d e t r a c k e d  by  th e  
e v e n t s  w h ich  le d  t o  th e  C i v i l  War, b u t  i t  resum ed a c t i v i t y  
a f t e r  t h e  c o n f l i c t .  By th e  m id - 1 8 7 0 ' s ,  11 s t a t e s  had dramshop 
l i a b i l i t y  law s in  f o r c e .  C o n n e c t ic u t ,  I n d ia n a  (w h ic h  rea d o p te d  
a law  a f t e r  r e p e a l  o f  th e  e a r l i e r  s t a t u t e ) ,  Maine and New 
H am pshire e a c h  had s t a t u t e s  w h ich  c o n d i t io n e d  l i a b i l i t y  o n ly  on 
t h e  u n la w fu l  s a l e  o f  a l c o h o l i c  b e v e r a g e s .  The la w s  o f  
I l l i n o i s ,  Iow a, K an sas , M ich ig a n , New York, O hio and W isc o n s in  
were much b r o a d e r ,  b e in g  w r i t t e n  in  su ch  a manner a s  t o  c o v e r  
t h e  g i v i n g  (w ith o u t  s a l e )  o f  a l c o h o l i c  b e v e r a g e s .  Thus,  
a l th o u g h  i t  was p o s s i b l e  f o r  s o c i a l  h o s t s  t o  b e  c o v e r e d  by 
t h e s e  la w s ,  th e r e  i s  no e v id e n c e  o f  e a r l y  c a s e s  s o  i n t e r p r e t i n g  
t h e s e  s t a t u t e s .

As i s  th e  c a s e  w i t h  common law l i a b i l i t y ,  t h e  s p e c i f i c  
p r o v i s i o n s  o f  dram shop law s v a ry  from s t a t e  t o  s t a t e .  T h is  i s  
b e c a u s e  dram shop are  d r a f t e d  in  s p e c i f i c  r a t h e r  th a n  g e n e r a l  
l a n g u a g e ,  r e q u ir in g  c e r t a i n  t y p e s  o f  c a u s a l  e v i d e n c e ,  su c h  as  
p r o o f  t h a t  th e  t a v e r n  owner o r  s o c i a l  h o s t  named in  th e  c a s e  
s e r v e d  t h e  p a tr o n  th e  i n t o x i c a t i n g  l i q u o r ,  t h a t  t h e r e  i s  
r e a s o n a b le  c o n n e c t io n  b etw een  th e  p l a i n t i f f ' s  i n j u r y  and th e  
p a r t r o n ' s  a c t i o n s  w h i le  i n t o x i c a t e d ,  and t h a t  t h e  p l a i n t i f f  i s  
o f  a c l a s s  a b le  t o  r e c o v e r  under th e  s t a t u t e .  Some s t a t e s  
l i m i t  l i a b i l i t y  t o  c a s e s  i n v o l v i n g  s a l e s  t o  m in o r s ,  o t h e r s  to
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" h a b i t u a l  d ru n k ard s" . Some s t a t e s  r e s t r i c t  th e  p e r s o n s  who may 
c la im  damages under th e  s t a t u t e s  ( e . g . ,  im m ediate  f a m i ly  
m em b ers) , o t h e r s  s p e c i f y  th e  ty p e  and amount o f  damages 
r e c o v e r a b l e ,  o t h e r s  im pose a s t a t u t e  o f  l i m i t a t i o n s .  
F u rth erm o re ,  c o u r t s  ten d  t o  i n t e r p r e t  dram shop l i a b i l i t y  
d i f f e r e n t l y ,  w i t h  some c o u r t s  i n t e r p r e t i n g  th e  s t a t u t e s  
n a r r o w ly ,  and o t h e r s  more g e n e r o u s ly .

r



OVERVIEW O F  D R A M  SHOP L I A B I L I T Y

Common-Law No L i a b i l i t y
S t a t e  S t a t u t e  L i a b i l i t y  o r  No C ases

Alabama X

A la s k a  X
j

A r iz o n a  X

A rkansas X

C a l i f o r n i a  X

C o lorad o  X X

C o n n e c t i c u t  X

D ela w a re  X

D i s t r i c t  o f

C olum bia X

F l o r i d a  X

G e o r g ia  X

H aw aii X

Id ah o  X

I l l i n o i s  X

I n d ia n a  X

Iowa X

K ansas ^

K entucky X

L o u i s ia n a  X

Maine X

M aryland X

M a s s a c h u s e t t s  X
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OVERVIEW OF DRAM SHOP L I A B I L I T Y

Common-Law No L i a b ility

>

fc

I
I
r.

c~f.
tvr.

1
i

S t a t e S t a t u t e L i a b i l i t y o r  No Cases
w  U  U  w  w

M ich ig a n X

M in n eso ta X
j

M i s s i s s i p p i X

M is s o u r i X

Montana X

N ebraska X

Nevada" X

New Hampshire X

New J e r s e y X

New M exico X X

New York X

N orth  C a r o l in a X X

N o rth  D akota X

Ohio X

Oklahoma X

Oregon X X

P e n n s y lv a n ia X

Rhode I s la n d X

S o u th  C a r o l in a X

S o u th  Dakota X

T e n n e s se e X

Tex a 8 X

Utah X
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O V E R V I E W  O F  D R A M  SHOP L I A B I L I T Y

Common-Law No L i a b i l i t y
S t a t e  S t a t u t e  L i a b i l i t y  o r  No C ases

Vermont X

V i r g i n i a  X
j

W ash in gton  X

W est V i r g i n i a  X

W is c o n s in  X

Wyoming X X

23 19 14
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A L A B A M A

§ 6 - 5 - 7 0 * F u r n is h in g  l i q u o r  t o  m in o r s .

E i t h e r  p a r e n t  o f  a m in or , g u a r d ia n  o r  a p e r s o n  -Standing in  
l o c o  p a r e n t i s  t o  th e  m inor h a v in g  n e i t h e r  f a t h e r  nor m other  
s h a l l  have a r i g h t  o f  a c t i o n  a g a i n s t  any p e r s o n  who u n la w f u l ly  
s e l l s  o r  f u r n i s h e s  s p i r i t u o u s  l i q u o r s  t o  su c h  m inor and may 
r e c o v e r  su c h  damages as  th e  j u r y  may a s s e s s ,  p r o v id e d  t h e  p e r so n
s e l l i n g  o r  f u r n i s n in g  l i q u o r  t o  th e  m inor had k n ow led ge  o f  o r
was c h a r g e a b le  w i t h  n o t i c e  o r  k n ow led ge  o f  su c h  m in o r i t y .  Only  
one a c t i o n  may be commenced f o r  e a c h  o f f e n s e  u n d er  t h i s  s e c t i o n .

§ 6 - 5 - 7 1 .  R ig h t  o f  a c t i o n  o f  w i f e ,  c h i l d ,  p a r e n t  o r  o t h e r  p e r so n  
f o r  I n j u r y  in  c o n se q u e n c e  o f  i l l e g a l  s a l e  o r  d i s p o s i t i o n  o f  
l i q u o r  o r  b e v e r a g e s .

( a )  Every w i f e ,  c h i l d ,  p a r e n t  o r  o t h e r  p e r s o n  who s h a l l  be  
in j u r e d  i n  p e r s o n ,  p r o p e r ty  o r  means o f  su p p o r t  by any
i n t o x i c a t e d  p e r so n  o r  in  c o n se q u e n c e  o f  t h e  i n t o x i c a t i o n  o f  any  
p e r s o n  s h a l l  have a r i g h t  o f  a c t i o n  a g a i n s t  any p e r so n  who 
s h a l l ,  by s e l l i n g ,  g i v i n g  o r  o t h e r w is e  d i s p o s i n g  o f  t o  a n o t h e r ,  
c o n t r a r y  t o  th e  p r o v i s i o n s  o f  la w ,  any l i q u o r s  o r  b e v e r a g e s ,
c a u s e  t h e  i n t o x i c a t i o n  o f  su c h  p e r so n  f o r  a l l  damages a c t u a l l y  
s u s t a i n e d ,  a s  w e l l  as  exem p lary  dam ages.

(b )  Upon th e  d e a th  o f  any p a r t y ,  th e  a c t i o n  o r  r i g h t  o f
a c t i o n  w i l l  s u r v iv e  t o  o r  a g a i n s t  h i s  e x e c u t o r  o r  a d m in i s t r a t o r .

( c )  The p a r ty  i n j u r e d ,  o r  h i s  l e g a l  r e p r e s e n t a t i v e ,  may
commence a j o i n t  o r  s e p a r a t e  a c t i o n  a g a i n s t  th e  p e r so n
i n t o x i c a t e d  or  th e  p erso n  who f u r n is h e d  th e  l i q u o r ,  and a l l  such  
c la im s  s h a l l  be  by c i v i l  a c t i o n  in  any c o u r t  h a v in g  j u r i s d i c t i o n  
t h e r e o f .

Case Comment

P h i l l i p s  v .  D e r r ic k , 54 S o . 2d 320 ( 1 9 5 1 ) .

DeLoach v .  Mayer E l e c t r i c  S u p p ly  Company, 378 S o . 2d 733
( 1 9 7 5 ) i  A c t io n  was b ro u g h t a g a i n s t  em p lo y e r  and c a t e r i n g
s e r v i c e  t o  r e c o v e r  f o r  i n j u r i e s  w h ich  m o to r c y c le  p o l ic e m a n  
s u s t a i n e d  when s t r u c k  by an em p loyee  who a l l e g e d l y  became
I n t o x i c a t e d  a t  an open h o u se  h o s t e d  by th e  e m p lo y e r .  On an
a p p e a l  by p l a i n t i f f ,  th e  Supreme Court h e ld  t h a t  (1 )  d e fe n d a n t s  
c o u ld  n o t  b e  h e ld  l i a b l e  under th e  Dram Shop A c t ,



n o t w i t h s t a n d in g  t h a t  t h e y  w ere n o t  l i c e n s e d  d i s p e n s e r s  o f  
a l c o h o l i c  b e v e r a g e s ,  s i n c e  t h e r e  was no " s a le "  t o  th e  em ployee
a s  no c o n s i d e r a t i o n  was p r e s e n t ,  and ( 2) t h e r e  i s  no common-law
n e g l i g e n c e  a c t i o n  f o r  d i s p e n s in g  a l c o h o l .

Pfaples v .  C h in ese  P a la c e ,  I n c . , 389 S o . 2d 120 ( 1 9 8 0 ) .
P l a i n t i f f ,  m other o t  a m inor d a u g h te r  who d ie d  a s  a r e s u l t  o f  
i n j u r i e s  s u s t a in e d  w h i le  i n t o x i c a t e d ,  sued  t o  r e c o v e r  damages 
a g a i n s t  t h e  ta v e r n  owners who s o ld  h e r  d a u g h te r  th e  a l c o h o l .
The lo w e r  c o u r t  d i s m is s e d  th e  c a s e  f o r  f a i l u r e  t o  s t a t e  c a u s e  o f  
a c t i o n  on a l l  t e n  c o u n ts  c i t e d  by t h e  P l a i n t i f f .  P l a i n t i f f
a p p e a le d  a l l  t e n  c o u n t s .  The s t a t e  Supreme C ourt u p h e ld  th e  
lo w e r  c o u r t  on a l l  c o u n ts  b u t  tw o: t h o s e  b r o u g h t  under § 6 - 5 -7 0
and § 6 - 5 - 7 1  (dram shop a c t s ) .  The Court h e ld  t h a t  b e c a u s e  t h e r e  
was a t  l e a s t  some e v id e n c e  t h a t  th e  f a c t s  o f  t h e  c a s e  c o u ld  
s u p p o r t  r e c o v e r y  o f  damages under th e  dram shop s t a t u t e s ,  t h e  
c o u r t  c o u ld  n o t  d i s m is s  th e  e n t i r e  c a s e  f o r  f a i l u r e  t o  s t a t e  a  
c a u s e  o f  a c t i o n .  The c a s e  was remanded f o r  c o n s i d e r a t i o n  o f  
t h e s e  two c o u n t s .



A L A S K A

A S § 0 4 .2 1 .0 2 0 . C i v i l  l i a b i l i t y  o f  p e r s o n s  p r o v id in g  a l c o h o l i c  
b e v e r a g e s .  A p e r so n  who p r o v id e s  a l c o h o l i c  b e v e r a g e s  t o  a n o th e r  
p e r s o n  may n o t  be  h e ld  c i v i l l y  l i a b l e  f o r  i n j u r i e s  r e s u l t i n g  
from th e  i n t o x i c a t i o n  o f  t h a t  p e r so n  u n l e s s  th e  p e r so n  who 
p r o v id e s  th e  a l c o h o l i c  b e v e r a g e s  h o ld s  a l i c e n s e  a u th o r iz e d  
under AS 0 4 . 1 1 . 0 8 0 - 0 4 . 1 1 . 2 2 0 ,  o r  i s  an a g e n t  o r  em p loyee  o f  such  
a l i c e n s e e  and

( 1 )  th e  a l c o h o l i c  b e v e r a g e s  a r e  p r o v id e d  t o  a p e r so n  under  
t h e  age  o f  21 y e a r s  i n  v i o l a t i o n  o f  AS 0 4 . 1 6 . 0 S 1 ,  u n l e s s  th e  
l i c e n s e e ,  a g e n t ,  o r  em ployee  s e c u r e s  i n  good  f a i t h  f r o o ; t h e  
p e r s o n  a  s ig n e d  s t a t e m e n t ,  l i q u o r  i d e n t i f i c a t i o n  c a r d ,  o r  
d r i v e r ' s  l i c e n s e  m e e t in g  th e  r e q u ir e m e n ts  o f  AS 0 4 . 2 1 .0 5 0 ( a )  and 
0 4 . 2 1 . 0 5 0 ( b ) ,  t h a t  i n d i c a t e s  t h a t  th e  p e r so n  i s  21 y e a r s  o f  age  
o r  o l d e r ,  o r

( 2) th e  a l c o h o l i c  b e v e r a g e s  are  p r o v id e d  t o  a drunken p er so n  
in  v i o l a t i o n  o f  AS 0 4 . 1 6 . 0 3 0 .

Case Comment •

C h erb o n n ler  v .  R a f a l o v l c h , 88 F. Supp. 900 ( 1 9 5 0 ) .

A le sn a  v .  LeGrue, 614 P . 2d 1387 ( 1 9 8 0 ) .

N azareno v .  U r i e , 638 P . 2d 671 ( 1 9 8 1 ) .  P l a i n t i f f  f i l e d  s u i t  
a g a i n s t  a bar owner a f t e r  s u s t a i n i n g  i n j u r i e s  when a n o th e r  
p a tr o n  c o l l i d e d  w i t h  h e r  on th e  b a r ' s  d an ce  f l o o r .  A f t e r  th e  
S u p e r io r  Court e n t e r e d  judgm ent in  fa v o r  o f  th e  b ar  ow n ers ,  
P l a i n t i f f  a p p e a le d  on th e  grounds t h a t  t h e  j u r y  had been  
im p r o p e r ly  i n s t r u c t e d ,  as  i t  had n o t  b e e n  t o l d  t h a t  th e  
v i o l a t i o n  o f  a l i q u o r  c o n t r o l  s t a t u t e  b a r r in g  th e  s a l e  o f  
a l c o h o l  t o  i n t o x i c a t e d  p a tr o n s  c o u ld  be e v id e n c e  o f  n e g l i g e n c e .  
The A la s k a  Supreme Court r e v e r s e d ,  f i n d i n g  t h e  b a r  owners  
n e g l i g e n t  f o r  ( 1 ) f a i l i n g  t o  co n d u ct  t h e m s e lv e s  w i t h  r e a s o n a b le  
c a r e  and p ru d en ce  when d i s p e n s in g  a l c o h o l  and ( 2) f o r  v i o l a t i o n  
o f  a s t a t u t e  s p e c i f i c a l l y  p r o h i b i t i n g  th e  s a l e  o f  a l c o h o l  t o  
i n t o x i c a t e d  p a t r o n s .  The c a s e  was remanded f o r  se c o n d  t r i a l .

M orris  v .  F a r le y  E n t e r p r i s e s ,  I n c . , 661 P . 2d 167 ( 1 9 8 3 ) .
W rongful d e a th  a c t i o n  b rou gh t a g a i n s t  owner o f  l i q u o r  s t o r e ,  
w h ich  s o ld  a l c o h o l i c  b e v e r a g e s  t o  m inor d r i v e r  who was in v o lv e d  
in  f a t a l  a u to m a b ile  c o l l i s i o n .  T r i a l  c o u r t  found summary 
judgm ent f o r  s t o r e ,  b u t  Supreme Court r e v e r s e d .  Court c i t e d



N a z a r e n o ,  w h ich  in v o lv e d  s t a t u t e  ( l a t e r  r e p e a le d )  e s t a b l i s h i n g  
a s ta n d a r d  o f  c a r e  f o r  s t o r e  ow ners and f in d i n g  t h a t  v i o l a t i o n  
o f  s t a t u t e  was n e g l i g e n c e  p e r  s e .  In a b se n c e  o f  s t a t u t e ,  Court 
s a i d  t h a t  i t  was r e a s o n a b le  t o  c o n c lu d e  t h a t  d e a t h  would n o t  
h a v e  o c c u r r e d  b u t f o r  s a l e  o f  a l c o h o l i c  b e v e r a g e s ,  and t h a t  
i s s u e  was f o r  ju r y  t o  d e c i d e .  Court added t h a t  c o m p l i c i t y  o f  
m in or who i s  p a r ty  t o  an i l l e g a l  l i q u o r  t r a n s a c t i o n  sh o u ld  n o t  
p r e c lu d e  h i s  a c t i o n  a g a i n s t  t h e  s e l l e r .
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A R I Z O N A

P r a t t  v .  D a ly , 104 P . 2d 147 ( 1 9 4 0 ) .

C o l l i e r  v .  S t a m a t l s , 162 P . 2d 125 ( 1 9 4 5 ) .

L ew is  v .  W o lf , 596 P . 2d 705 ( 1 9 7 9 ) .  The m other  and f a t h e r  
o f  a woman k i l l e d  in  a c o l l i s i o n  w i t h  a n o th e r  c a r  b rou gh t s u i t  
a g a i n s t  th e  owners o f  th e  b ar  a t  w hich  th e  o t h e r  d r i v e r  had 
b e e n  s e r v e d  a l c o h o l i c  b e v e r a g e s .  On a p p e a l ,  t h e  Court o f  
A p p e a ls  h e ld  t h a t  in  th e  a b se n c e  o f  a dram shop la w , t h e  b a r  
ow ners w ere n o t  l i a b l e  f o r  th e  d e a th  o f  th e  woman k i l l e d  i n  th e  
c o l l i s i o n  d e s p i t e  th e  f a c t  t h a t  th e  i n e b r i a t e d  d r i v e r  was 
v i s i b l y  i n t o x i c a t e d  when s e r v e d .

O n t iv e r o s  v .  Borak e t  a l . ,  667 P . 2d 200  ( 1 9 8 3 ) .  P l a i n t i f f  
brougH t a c t i o n  a g a in s t  ta v e r n  owner f o r  n e g l i g e n c e  i n  s e r v in g  
l i q u o r  t o  i n t o x i c a t e d  p a tr o n ,  who had been  c a u s e  o f  su b seq u en t  
m otor v e h i c l e  a c c id e n t  w hich  i n f l i c t e d  s e r i o u s  i n j u r i e s  on  
P l a i n t i f f .  T r i a l  c o u r t  g r a n te d  D e fe n d a n t 's  m o tio n  f o r  summary 
ju dgm en t b a se d  on l i n e  o f  c a s e s  c i t e d  a b o v e .  S t a t e  Supreme 
C ourt o v e r t u r n e d ,  s p e c i f i c a l l y  r e v e r s in g  e a r l i e r  c a s e s  and 
s t a t i n g  t h a t  j u r y  sh o u ld  be a l lo w e d  t o  d e te r m in e  c a u s a t i o n  by  
D e fe n d a n t  ta v e r n  owner under u s u a l  p r i n c i p l e s  o f  A r izo n a  t o r t  
la w .  In i t s  r a t i o n a l e ,  Court c i t e d  r e c e n t  d e c i s i o n s  in  H aw aii ,  
A la s k a  and New M exico . Court s p e c i f i c a l l y  d e c l i n e d  to  r u l e  on 
s o c i a l  h o s t  q u e s t i o n ,  and r e j e c t e d  argument t h a t  b e c a u s e  s t a t e  
l e g i s l a t u r e  had c o n s id e r e d  but f a i l e d  t o  a d o p t dram shop
s t a t u t e s ,  t h a t  t h i s  c o n s t i t u t e d  a r e j e c t i o n  o f  ta v e r n  owner 
l i a b i l i t y .

B ran n igan  e t  a l .  v .  Kaybuck e t  a l . ,  667 P . 2d 312 ( 1 9 8 3 ) .
Companion c a s e  to  O n t iv e r o s  (ab ove)^  T h is  c a s e  in v o lv e d  s a l e  
t o  m in o r , w h i l e  O n t iv e r o s  in v o lv e d  s a l e  t o  p a tr o n  o f  la w f u l
a g e ,  b u t  who was i n t o x i c a t e d  a t  t im e  o f  p u r c h a s e .  Court found
l i a b i l i t y  on p a r t  o f  ta v e r n  ow ner, and r e f u s e d  t o  make i t s  
d e c i s i o n  p r o s p e c t i v e  o n l y .

No D r a m  Shop Act.

Case Comment J

(
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ARKANSAS

Carr v .  T u rn er , 385 b.W.2d 656 ( 1 9 6 5 ) .  D e fe n d a n t  c lu b  s o ld  
l i q u o r  by th e  d r in k  t o  d e fe n d a n t  d r i v e r  who was v i s i b l y  
i n t o x i c a t e d ,  i n  v i o l a t i o n  o f  s t a t u t e  r e q u i r i n g  l i q u o r  t o  be  
s o ld  o n ly  i n  unbroken p a ck a g es  f o r  co n su m p tio n  o f f  p r e m ise s  and 
making i t  a m isdemeanor f o r  any p e r s o n  t o  s e l l  o r  g i v e  away 
i n t o x i c a t i n g  l i q u o r  t o  minor o r  I n e b r i a t e .  W h ile  drunk , t h e  
d r i v e r  d r o v e  away from th e  c lu b  and h i t  a  parked  t a x i c a b .  The 
A rkansas Supreme Court h e ld  t h a t  th e  c lu b  was n o t  l i a b l e ,  th e  
s t a t e  h a v in g  no Dram Shop A ct w h ich  would o t h e r w i s e  im pose  
l i a b i l i t y  on th e  d e f e n d a n t .  A lth o u g h  th e  s t a t e  h a s  c r im in a l  
s t a t u t e s  making i t  a misdem eanor t o  s e l l  o r  g i v e  away l i q u o r  t o  
a m in o r ,  h a b i t u a l  drunkard , o r  i n t o x i c a t e d  p e r s o n ,  th e  c o u r t  
h e ld  t h a t  th e  d e fe n d a n t  d id  n o t  become l i a b l e  f o r  damages  
b e c a u s e  o f  h i s  v i o l a t i o n  o f  th e  crim L nal s t a t u t e .

No D r a m  Shop Act.

Case Comment j
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CALIFORNIA

B.ScP.C.A. § 2 5 6 0 2 . S a l e s  t o  h a b i t u a l  d ru n k a rd s:  C i v i l
l i a b i l i t y :  Consumption o f  a l c o h o l i c  b e v e r a g e s  a s  p ro x im a te
c a u s e  o f  i n j u r i e s  i n f l i c t e d  upon a n o th e r  by i n t o x i c a t e d  p e r s o n .

( a )  Every p e r so n  who s e l l s ,  f u r n i s h e s ,  g i v e s ,  o r  c a u s e s  t o  
b e  s o l d ,  f u r n i s h e d ,  o r  g i v e n  away, any a l c o h o l i c  b e v e r a g e  t o  
any h a b i t u a l  o r  common drunkard o r  t o  any o b v i o u s l y  i n t o x i c a t e d  
p e r s o n  i s  g u i l t y  o f  a m isdem eanor.

(b )  No p e r so n  who s e l l s ,  f u r n i s h e s ,  g i v e s ,  o v  c a u s e s  t o  be  
s o l d ,  f u r n i s h e d ,  o r  g iv e n  away, any a l c o h o l i c  b e v e r a g e  p u rsu a n t  
t o  s u b d i v i s i o n  (a )  o f  t h i s  s e c t i o n  s h a l l  be c i v i l l y  l i a b l e  t o  
any in j u r e d  p e r so n  o r  t h e  e s t a t e  o f  such  p e r s o n  f o r  i n j u r i e s  
I n f l i c t e d  on t h a t  p e r so n  a s  a r e s u l t  o f  i n t o x i c a t i o n  by th e  
consum er o f  su ch  a l c o h o l i c  b e v e r a g e .

( c )  The L e g i s l a t u r e  h ereb y  d e c l a r e s  t h a t  t h i s  s e c t i o n  
s h a l l  be i n t e r p r e t e d  so  t h a t  t h e  h o ld in g s  i n  c a s e s  su c h  as  
V e s e ly  v .  S a g er  (5 C a l .  3d 1 5 3 ) ,  Bernhard v .  H arrah 'a  Club (1 6  
C a l .  3d 313) and C o u l t e r  v .  S u p e r io r  Court (21 C a l .  33 144) b e  
a b r o g a te d  in  fa v o r  o f  p r i o r  j u d i c i a l  i n t e r p r e t a t i o n  f in d i n g  th e  
c o n su m p tio n  o f  a l c o h o l i c  b e v e r a g e s  r a t h e r  th an  t h e  s e r v in g  o f ’ 
a l c o h o l i c  b e v e r a g e s  a s  th e  p r o x im a te  c a u s e  o f  i n j u r i e s  
i n f l i c t e d  upon a n o th e r  by an i n t o x i c a t e d  p e r s o n .

B .k P .C .A . § 2 5 6 0 2 .1 .  S a le  o f  a l c o h o l i c  b e v e r a g e  t o  i n t o x i c a t e d  
m in or:  C r e a t io n  o t  c a u s e  o f  a c t i o n  a g a i n s t  l i c e n s e e .

N o tw ith s ta n d in g  s u b d i v i s i o n  (b) o f  S e c t i o n  2 5 6 0 2 ,  a c a u s e  
o f  a c t i o n  may be b ro u g h t by o r  on b e h a l f  o f  any p e r s o n  who has  
s u f f e r e d  i n j u r y  or  d e a th  a g a i n s t  any p er so n  l i c e n s e d  p u r su a n t  
t o  S e c t i o n  23300 who s e l l s ,  f u r n i s h e s ,  g i v e s  o r  c a u s e s  t o  be  
s o l d ,  f u r n is h e d  o r  g i v e n  away any a l c o h o l i c  b e v e r a g e  t o  any  
o b v i o u s l y  i n t o x i c a t e d  m inor where th e  f u r n i s h i n g ,  s a l e  o r  
g i v i n g  o f  su c h  b e v e r a g e  t o  th e  m inor i s  th e  p r o x im a te  c a u s e  o f  
t h e  p e r s o n a l  i n j u r y  o r  d e a th  s u s t a in e d  by such  p e r s o n .

C i v i l  Code § 1 7 1 4 .

(a )  Every one I s  r e s p o n s i b l e ,  n o t  o n ly  f o r  t h e  r e s u l t  o f  
h i s  w i l l f u l  a c t s ,  bu t a l s o  f o r  an in j u r y  o c c a s io n e d  t o  a n o th e r  
by h i s  want o f  o r d in a r y  c a r e  o r  s k i l l  in  th e  management o f  h i s  
p r o p e r t y  o r  p e r s o n ,  e x c e p t  so  f a r  a s  th e  l a t t e r  h a s ,  w i l l f u l l y



o r  by want o f  o r d in a r y  c a r e ,  b r o u g h t  th e  i n j u r y  upon h i m s e l f .  
The e x t e n t  o f  l i a b i l i t y  in  su c h  c a s e s  i s  d e f in e d  by th e  T i t l e  
on C om pensatory R e l i e f .

(b )  I t  i s  th e  i n t e n t  o f  th e  L e g i s l a t u r e  t o  a b r o g a te  th e  
h o l d i n g s  i n  c a s e s  su ch  a s  V e s e ly  v .  S a g er  (5 C a l .  3d 153)
B ernhard  v .  Harrah' s Club (T6 C a l.  33 * 1 3 ) ,  and C o u lt e r  v .  
S u p e r io r  Court (71 Cal'. 3d 144) and t o  r e i n s t a t e  th e  p r i o r
j u d i c i a l  i n t e r p r e t a t i o n  o f  t h i s  s e c t i o n  a s  i t  r e l a t e s  to  
p r o x im a te  c a u s e  f o r  i n j u r i e s  in c u r r e d  a s  a r e s u l t  o f  f u r n i s h i n g  
a l c o h o l i c  b e v e r a g e s  t o  an i n t o x i c a t e d  p e r s o n ,  nam ely  t h a t  th e  
f u r n i s h i n g  o f  a l c o h o l i c  b e v e r a g e s  i s  n o t  th e  p r o x im a te  c a u s e  o f  
i n j u r i e s  r e s u l t i n g  from I n t o x i c a t i o n ,  b u t  r a t h e r  th e
co n su m p tio n  o f  a l c o h o l i c  b e v e r a g e s  i s  t h e  p r o x im a te  c a u s e  o f
i n j u r i e s  i n f l i c t e d  upon a n o th e r  by  an i n t o x i c a t e d  p e r s o n .

( c )  No s o c i a l  h o s t  who f u r n i s h e s  a l c o h o l i c  b e v e r a g e s  t o
any p e r s o n  s h a l l  be h e ld  l e g a l l y  a c c o u n t a b le  f o r  damages
s u f f e r e d  by su ch  p e r s o n ,  o r  f o r  I n j u r y  t o  t h e  p a r so n  o r  
p r o p e r t y  o f ,  o r  d e a th  o f  any t h i r d  p e r s o n ,  r e s u l t i n g  from th e  
co n su m p tio n  o f  such  b e v e r a g e s .

C ase Comment

Co Try v .  S h i e r l o h , 174 C a l .  R p tr .  500 (1 9 8 1 )  .

S a a t z e r  v .  S m ith , 176 C a l .  R p tr .  68 ( 1 9 8 1 ) .

Ca n t o r  v .  A ndevson , 178 C a l .  R p tr .  540 ( 1 9 8 2 ) .

Burke v .  S u p e r io r  C o u rt ,  e t  a l . , 181 C a l .  R p tr .  149 ( 1 9 8 2 ) .

Hagen v .  D i a s , 185 C a l .  R p tr .  530 ( 1 9 8 2 ) .  A m inor b r o u g h t  
s u i t  a g a i n s t  a l i q u o r  l i c e n s e e  t o  r e c o v e r  f o r  i n j u r i e s  
s u s t a i n e d  a f t e r  he and an a d u l t  became drunk and p r o c e e d e d  t o  
d r i v e  home, whereupon th e  a d u l t  ca u se d  an a c c i d e n t .  P l a i n t i f f  
b a se d  h i s  c la im  a g a i n s t  th e  l i c e n s e e  on th e  grounds t h a t  he 
a l lo w e d  th e  a d u l t  t o  d r iv e  him home due t o  h i s  im p a ired
ju dgm en t a s  a r e s u l t  o f  h i s  i n t o x i c a t i o n ,  and th u s  th e  l i c e n s e e  
was l i a b l e  f o r  th e  i n j u r i e s  he s u s t a i n e d .  The S u p e r io r  Court  
d i s m i s s e d  P l a i n t i f f ' s  s u i t ,  and th e  Court o f  A p p ea ls  a f f i r m e d .  
The C ourt i n t e r p r e t e d  C a l i f o r n i a ' s  dram shop a c t  a s  e x t e n d in g
l i a b i l i t y  o f  th e  l i q u o r  l i c e n s e e  o n ly  t o  t h i r d  p e r s o n s  in ju r e d  
a s  a r e s u l t  o f  a m in o r 's  i n t o x i c a t i o n ,  and n o t  t o  th e  m inor
h i m s e l f .  In  o t h e r  w o rd s , i n  a l l  i n s t a n c e s  o t h e r  th a n  I n j u r i e s  
c a u s e d  by an I n t o x i c a t e d  minor who has b een  i l l e g a l l y  s e r v e d
a l c o h o l ,  th e  common law  r u l e  t h a t  th e  p r o x im a te  c a u s e  o f  any
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i n j u r i e s  i s  th e  consum er, n o t  th e  s u p p l i e r ,  o f  th e  a l c o h o l  
h o l d s .  Thus, a m inor may n o t  r e c o v e r  f o r  i n j u r i e s  ca u se d  by an  
a d u l t  under t h e s e  s t a t u t e s .

C le n d e n in g  v .  S h ip t o n , 196 C a l .  R p tr .  654 ( 1 9 8 3 ) .  Court o f  
A p p e a ls  f o r  F ourth  D i s t r i c t  r u le d  t h a t  B.& P.C.A. § 2 5 6 0 2 (b) and
( c ) ,  e f f e c t i v e  January 1 ,  1 9 7 9 ,  a r e  n o t  r e t r o a c t i v e  in  t h e i r  
o p e r a t i o n .  j

S tr a n g  v .  C a b ro l ,  202 C a l .  R p tr .  410 ( 1 9 8 4 ) .  Court o f  
A p p ea ls  f o r  Third D i s t r i c t  h e ld  t h a t  1979 amendments t o  law  
p r o v id e  t h a t  th e r e  w i l l  be no l i a b i l i t y  on l i c e n s e e  f o r  s a l e  t o  
m in o r ,  u n l e s s  m inor , a t  t im e  o f  s a l e ,  i s  o b v i o u s l y  
i n t o x i c a t e d , "  Court * i n d i c a t e s  i t s  d isa g r e e m e n t  w i t h  Burke 
( a b o v e ) .



COLORADO

§ 1 3 - 2 1 - 1 0 3 . Damages f o r  s e l l i n g  l i q u o r  t o  d runkard .

E very  husband, w i f e ,  c h i l d ,  p a r e n t ,  g u a r d ia n ,  em p lo y e r ,  o r  
o t h e r  p e r s o n  who i s  in ju r e d  in  p e r s o n ,  o r  p r o p e r t y ,  o r  means o f  
s u p p o r t  by any i n t o x i c a t e d  p e r s o n ,  o r  i n  c o n se q u e n c e  o f  th e  
i n t o x i c a t i o n  o f  any p e r s o n ,  h a s  a r i g h t  o f  a c t i o n ,  i n  h i s  name, 
a g a i n s t  any p e r so n  who, by s e l l i n g  o r  g i v i n g  away i n t o x i c a t i n g  
l i q u o r s  t o  any h a b i t u a l  d runkard , c a u s e s  th e  i n t o x i c a t i o n ,  i n  
w h o le  o r  i n  p a r t ,  o f  su c h  h a b i t u a l  drunkard; and a l l  damages 
r e c o v e r e d  by  a minor under t h i s  s e c t i o n  s h a l l  b e  p a id  e i t h e r  t o  
t h e  m inor o r  t o  h i s  p a r e n t ,  g u a r d ia n ,  o r  n e x t  f r i e n d ,  a s  th e  
c o u r t  d i r e c t s .  The u n la w fu l  s a l e  o r  g i v i n g  away o f  
i n t o x i c a t i n g  l i q u o r s  works a f o r f e i t u r e  o f  a l l  r i g h t s  o f  th e  
l e s s e e  o r  t e n a n t  under any l e a s e  o r  c o n t r a c t  o f  r e n t  upon th e  
p r e m i s e s .  No l i a b i l i t y  s h a l l  a c c r u e  a g a i n s t  any su c h  p erso n  as  
p r o v id e d  u n l e s s  th e  husb an d , w i f e ,  c h i l d ,  p a r e n t ,  g u a r d ia n ,  o r  
e m p lo y e r  f i r s t ,  by w r i t t e n  or  p r in t e d  n o t i c e ,  h as  n o t i f i e d  such  
p e r s o n ,  o r  h i s  a g e n t s ,  o r  em p lo y e e s  n o t  t o  s e l l  o r  g i v e  away 
any i n t o x i c a t i n g  l i q u o r s  t o  any h a b i t u a l  drunkard .

C ase Comment

Kerby v .  F lam ingo C lub, I n c . , 53? P . 2d 975 ( 1 9 7 4 ) .  The 
p l a i n t i f f ,  th e  widow o f  a cab Hr'iver a s s a u l t e d  and k i l l e d  i n  
t a v e r n  p a r k in g  l o t ,  brou gh t a c t i o n  a g a i n s t  t h e  t a v e r n  f o r  
damages f o r  h er  h u sb a n d 's  w r o n g fu l  d e a t h .  The d e c e a s e d  was 
summoned t o  th e  c lu b  t o  p i c k  up p a s s e n g e r s .  When a woman 
p a s s e n g e r  was p u l l e d  from h i s  c a b ,  th e  d r i v e r  i n t e r c e d e d  on h e r  
b e h a l f  and was a t ta c k e d  by fo u r  o r  more p a tr o n s  o f  th e  t a v e r n .  
The t a v e r n  owner was found l i a b l e  t o  th e  in j u r e d  p a r ty  b e c a u s e  
h e f u r n i s h e d  a l c o h o l  to  p a tr o n s  when th e y  w ere  in  su c h  a 
c o n d i t i o n  as  to  be d e p r iv e d  o f  t h e i r  w i l lp o w e r  or  la c k  
r e s p o n s i b i l i t y  f o r  t h e i r  b e h a v io r .  Such i n t o x i c a t i o n  was found  
to  be  a p r o x im a te  c a u s e  o f  th e  f a t a l  i n j u r i e s .



C ONNECTICUT

C .G .S .A .  § 3 0 - 1 0 2 . L iq u or  s e l l e r  l i a b l e  f o r  damage by 
i n t o x i c a t e d  p e r s o n s ,  n o t i c e  o f  a c t i o n .

i
I f  any p e r s o n ,  by h i m s e l f  o r  hJ s a g e n t ,  s e l l s  any a l c o h o l i c  

l i q u o r  t o  an i n t o x i c a t e d  p e r s o n ,  and su c h  p u r c h a s e r ,  in  
c o n s e q u e n c e  o f  such  i n t o x i c a t i o n ,  t h e r e a f t e r  i n j u r e s  th e  p e r so n  
o r  p r o p e r t y  o f  a n o t h e r ,  such  s e l l e r  s h a l l  pay j u s t  damages to  
t h e  p e r s o n  in j u r e d ,  up t o  th e  amount o f  tw e n ty  thousand  
d o l l a r s ,  o r  t o  p e r so n s  in ju r e d  in  c o n s e q u e n c e  o f  such
I n t o x i c a t i o n  up t o  an a g g r e g a t e  amount o f  f i f t y  thousand  
d o l l a r s ,  t o  ba r e c o v e r e d  in  an a c t i o n  under t h i s  s e c t i o n ,  
p r o v id e d  th e  a g g r ie v e d  p e r so n  o r  p e r s o n s  s h a l l  g i v e  w r i t t e n  
n o t i c e  t o  su c h  s e l l e r  w i t h in  s i x t y  d ays  o f  th e  o c c u r r e n c e  o f  
su c h  i n j u r y  t o  p erso n  o r  p r o p e r ty  o f  h i s  o r  t h e i r  i n t e n t i o n  t o  
b r in g  an actif>n  under t h i s  s e c t i o n .  In com p u tin g  su c h  s i x t y  
day p e r i o d ,  th e  t im e  b etw een  th e  d e a t h  o r  i n c a p a c i t y  o f  any  
a g g r ie v e d  p e r so n  and th e  a p p o in tm en t o f  an e x e c u t o r ,  
a d m i n i s t r a t o r ,  c o n s e r v a to r  or  g u a r d ia n  o f  h i s  e s t a t e  s h a l l  be  
e x c lu d e d ,  e x c e p t  t h a t  th e  t im e so  e x c lu d e d  s h a l l  n o t  e x c e e d  one  
hundred tw e n ty  d a y s .  Such n o t i c e  s h a l l  s p e c i f y  th e  t im e ,  the;  
d a t e  and th e  p e r so n  t o  whom su ch  s a l e  was made, th e  name and 
a d d r e s s  o f  th e  p er so n  in ju r e d  or  w hose p r o p e r t y  was damaged, 
and th e  t im e ,  d a te  and p la c e  where th e  in j u r y  t o  p e r so n  o r  
p r o p e r t y  o c c u r r e d .  No a c t i o n  under, th e  p r o v i s i o n s  o f  t h i s  
s e c t i o n  s h a l l  be b rou gh t b u t w i t h in  one y e a r  from th e  d a te  o f  
th e  a c t  o r  o m is s io n  com pla ined  o f .

Case Comment

S an d ers  v .  O f f i c e r s '  Club o f  C o n n e c t i c u t , I n c . , 397 A .2d 
122 ( 1 9 7 8 ) .  A d m in is t r a tr ix  o f  e s t a t e  o f  i n d i v i d u a l  who, w h i le  
p r e p a r in g  to  tow d i s a b le d  v e h i c l e ,  was s t r u c k  and f a t a l l y  
i n j u r e d ,  b ro u g h t s u i t  a g a i n s t  th e  c lu b  w h ich  had s e r v e d  a 
q u a n t i t y  o f  l i q u o r  t o  th e  d r i v e r  who s t r u c k  d e c e d e n t .  The
c o u r t  h e ld  t h a t  th e  d e fe n d a n t  c lu b  was p r e c lu d e d  from r a i s i n g
t h e  s p e c i a l  d e f e n s e s  o f  c o n t r ib u t o r y  n e g l i g e n c e  o r  a ssu m p tion  
o f  r i s k ,  in  v ie w  o f  th e  a b se n c e  o f  any a l l e g a t i o n  t h a t  th e  
p l a i n t i f f ' s  d e c e d e n t  had in  any way p a r t i c i p a t e d  in  th e
d r i v e r ' s  i n t o x i c a t i o n .
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Kowal v .  H o fh e r , 436  A . 2d 1 ( 1 9 8 0 ) .  T r i a l  c o u r t  n o te d  t h a t  
s t a t e  h as  no common-law a c t i o n  in  n e g l i g e n c e ,  and t h a t  § 3 0 -1 0 2  
i s  e x c l u s i v e  remedy f o r  i n j u r i e s .  S t a t e  Supreme Court  
d i s a g r e e d  t h a t  s t a t u t e  i s  e x c l u s i v e  remedy, s t a t i n g  t h a t  t h e r e  
i s  a common-law remedy w here c o n d u c t  by d e fe n d a n t  c o n s t i t u t e s  
"wanton and r e c k l e s s  m is c o n d u c t ."

P a s s i n i  v .  D e c k e r , 467 A .2d 442  (1 9 8 3 )  ,j N e i t h e r
p a r t i c i p a t i o n  nor a ssu m p tio n  o f  r i s k  i s  a v a i l a b l e  as  a  d e f e n s e  
t o  a c t i o n  b rou gh t under s t a t e  Dram Shop A c t .



DELAWARE

T a y lo r  v .  R u iz , 394  A . 2d 765 ( 1 9 7 8 ) .  P l a i n t i f f  b ro u g h t  
a c t i o n  a g a i n s t  tF e  t a v e r n  ovmer and p a tr o n  f o r  i n j u r i e s  
s u s t a i n e d  when sh e  was s t r u c k  by an a u to m o b i le  o p e r a te d  by 
p a t r o n .  Tavern owner moved f o r  summary judgm ent on t h e  b a s i s  
o f  no common law o r  s t a t u t o r y  d u t y .  The c o u r t  h e ld  t h a t  under  
t h e  s t a t u t e  making i t  a c r i m i n a l  o f f e n s e  t o  s e r v e  a l c o h o l i c  
b e v e r a g e s  t o  an i n t o x i c a t e d  p e r s o n ,  i f  t a v e r n  owner o r  i t s  
a g e n t 8 knew or  sh o u ld  h ave  known t h a t  p a tr o n  was i n t o x i c a t e d ,  
and t h e  c o n t in u in g  s e r v i c e  o f  a l c o h o l i c  b e v e r a g e  t o  p a tr o n  
w h i l e  i n t o x i c a t e d  was t h e  p r o x im a te  c a u s e  o f  i n j u r y  s u f f e r e d  by  
p l a i n t i f f ,  p l a i n t i f f  would be  e n t i t l e d  t o  r e c o v e r  from ta v e r n  
ow n er.

W right v .  M o f f l t t , 437 A . 2d 554 ( 1 9 8 1 ) .  P l a i n t i f f  sued  a 
t a v e r n  owner t o  r e c o v e r  f o r  i n j u r i e s  he s u s t a in e d  when s t r u c k  
by a c a r  a f t e r  becom ing i n t o x i c a t e d  a t  th e  o w n e r 's  b a r .  The 
S u p e r io r  Court d i s m is s e d  th e  c a s e  f o r  f a i l u r e  t o  s t a t e  a c a u s e  
o f  a c t i o n .  On a p p e a l ,  th e  Supreme Court a f f i r m e d .  The Court  
h e ld  t h a t  n e i t h e r  common law  nor s t a t e  l i q u o r  c o n t r o l  s t a t u t e s  
p r o v id e d  th e  p l a i n t i f f  w i t h  c a u s e  o f  a c t i o n ,  a s  p l a i n t i f f ' s  
i n j u r i e s  a r o s e  as  a r e s u l t  o f  h i s  v o lu n t a r y  i n t o x i c a t i o n ,  and ,  
i n  t h e  a b se n c e  o f  a dram shop a c t  a l lo w in g  r e c o v e r y  f o r  
p e r s o n a l  i n j u r i e s  s u s t a i n e d ,  th e  t a v e r n  owner c o u ld  n o t  be h e ld  
l i a b l e .

No D r a m  Shop Act*

Case Comment j
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D I S T R I C T  O F  C O L UMBIA

§ 2 5 - 1 2 1 . S a l e  t o  m inors  o r  i n t o x i c a t e d  p e r s o n s  - -  L i a b i l i t y  o f  
l i c e n s e e .

j
(a )  L ic e n s e s  i s s u e d  h ere u n d e r  s h a l l  n o t  a u t h o r i z e  t h e  s a l e  

o r  d e l i v e r y  o f  b e v e r a g e s ,  w i t h  t h e  e x c e p t i o n  o f  b e e r  and l i g h t  
w i n e s ,  t o  any p er so n  under t h e  age o f  tw e n ty -o n e  y e a r s ,  o r  b e e r  
o r  l i g h t  w in e s  t o  any p e r so n  under th e  age  o f  e i g h t e e n  y e a r s ,  
t h e  s a l e ,  s e r v i c e ,  o r  d e l i v e r y  o f  b e v e r a g e s  t o  any i n t o x i c a t e d  
p e r s o n ,  o r  t o  any p e r s o n  o f  n o t o r i o u s l y  in te m p e r a t e  h a b i t s ,  o r  
t o  any p e r s o n  who a p p ea rs  t o  be i n t o x i c a t e d ;  and ig n o r a n c e '  o f  
a g e  o f  s u c h  m inor s h a l l  n o t  b e  a d e f e n s e  t o  any a c t i o n  
I n s t i t u t e d  under t h i s  s e c t i o n .  No l i c e n s e e  s h a l l  be  l i a b l e  t o  
an y  p e r s o n  f o r  damages c la im e d  t o  a r i s e  from r e f u s a l  t o  s e l l  
s u c h  a l c o h o l i c  b e v e r a g e s .

(b )  No p e r so n  b e in g  th e  h o ld e r  o f  a l i c e n s e  i s s u e d  under  
s e c t i o n  2 5 - l l l ( a ) (1 3 )  s h a l l  p e r m it  on th e  l i c e n s e d  p r e m ise s  th e  
c o n su m p tio n  o f  a l c o h o l i c  b e v e r a g e s ,  w i t h  th e  e x c e p t i o n  o f  b e e r  
and l i g h t  w in e s ,  by any p e r so n  under th e  a g e  o f  tw e n ty -o n e
y e a r s ,  o r  p erm it  th e  con sum p tion  o f  b e e r  and l i g h t  w in e s  by any  
p e r s o n  u n d er  th e  age o f  e i g h t e e n  y e a r s ,  o r  th e  c o n su m p tio n  o f  
any b e v e r a g e  by any i n t o x i c a t e d  p e r s o n ,  o r  any p e r so n  o r  
n o t o r i o u s l y  in te m p e r a te  h a b i t s ,  o r  any p e r so n  who a p p e a r s  t o  be  
I n t o x i c a t e d ;  and ig n o r a n c e  o f  th e  age o f  any s u c h  m inor s h a l l  
n o t  be  a d e f e n s e  t o  any a c t i o n  i n s t i t u t e d  u n d er  t h i s  s e c t i o n .  
No l i c e n s e e  s h a l l  be l i a b l e  t o  any p e r so n  f o r  damages c la im e d  
t o  a r i s e  from r e f u s a l  t o  p e r m it  t h e  con su m p tion  o f  any b e v e r a g e  
on any p r e m ise  l i c e n s e d  under 2 5 - l l l ( a ) ( 1 3 ) .

Case Comment

Marusa v .  D i s t r i c t  o f  C olu m bia , 484 F .2d  828 ( 1 9 7 3 ) .  A 
s h o o t i n g  v i c t i m  b ro u g h t  a c t i o n s  a g a i n s t  t h e  D i s t r i c t  o f  
C olu m b ia , i t s  p o l i c e  c h i e f  and a b ar  owner s e e k in g  r e c o v e r y  f o r  
i n j u r i e s  s u s t a in e d  when v i c t i m  was s h o t  by a p o l i c e  o f f i c e r  
a f t e r  t h e  o f f i c e r  had a l l e g e d l y  consumed e x c e s s i v e  amounts o f
l i q u o r  a t  d e f e n d a n t ' s  b a r .  The U n ite d  S t a t e s  D i s t r i c t  Court  
f o r  t h e  D i s t r i c t  o f  Columbia g r a n te d  d e f e n d a n t s '  m otion  t o
d i s m i s s ,  and p l a i n t i f f s  a p p e a le d .  The Court o f  A p p ea ls  h e ld  
t h a t  no f e d e r a l  s t a t u t o r y  b a s i s  e x i s t e d  f o r  p l a i n t i f f ' s  a c t i o n ,  
b u t  a l s o  h e ld  t h a t  ( 1 ) p l a i n t i f f  s t a t e d  a c a u s e  o f  a c t i o n
a g a i n s t  t h e  D i s t r i c t  o f  Columbia and th e  p o l i c e  c h i e f  on 
common-law ground , ( 2) p l a i n t i f f ' s  c o m p la in t  was t i m e l y  f i l e d  
w i t h i n  t h e  a p p l i c a b l e  t h r e e - y e a r  l i m i t a t i o n  p e r io d  f o r



n e g l i g e n c e  a c t i o n s ,  and (3 )  p l a i n t i f f ' s  a l l e g a t i o n s  a s  t o  
d e fe n d a n t  b a r  o w n er 's  v i o l a t i o n  o f  h i s  s t a t u t o r y  d u ty  owed t o  
p l a i n t i f f ,  s t a t e d  a c a u s e  o f  a c t i o n  a g a i n s t  t h e  owner. The 
Court r e v e r s e d  and rem ainded f o r  f u r t h e r  p r o c e e d in g s .

C a r tw r ia h t  v .  H yatt C o r p o r a t io n ,  e t  a l . , 4 6 0  F .S u p p . 80  
(197BJT P l a i n t i f f ,  a d m in i s t r a t o r  o f  e s t a t e  o f  d e c e a se d  
a u to m o b i le  p a s s e n g e r ,  b rou gh t w r o n g fu l  d e a t h  a n d }  s u r v iv o r  
a c t i o n s  a g a i n s t  o p e r a to r  o f  o t h e r  a u to m o b ile  and h o t e l  
c o r p o r a t i o n  t h a t  s e r v e d  th e  o t h e r  o p e r a t o r  a l c o h o l i c
b e v e r a g e s .  The Court h e ld  t h a t  p l a i n t i f f  c o u ld  n o t  r e c o v e r  
from  h o t e l  c o r p o r a t io n  t h a t  s e r v e d  a l c o h o l i c  b e v e r a g e s  t o  
o p e a t o r  o f  o t h e r  a u to m o b ile ,  i n  a b se n c e  o f  e v id e n c e  t h a t ,  a t  
t im e  d r in k s  were p ro v id ed  to  o p e r a t o r ,  o p e r a t o r  appeared  t o  be  
i n t o x i c a t e d  t o  t h o s e  s e r v in g  o r  b u y in g  th e  d r i n k s .



F L O R I D A

F .S .A  § 7 6 8 .1 2 5 . L i a b i l i t y  f o r  i n j u r y  o r  damage r e s u l t i n g  from 
i n t o x i c a t i o n .

j

A p e r s o n  who s e l l s  o r  f u r n i s h e s  a l c o h o l i c  b e v e r a g e s  to  a 
p e r s o n  o f  la w f u l  d r in k in g  age  s h a l l  n o t  t h e r e b y  become l i a b l e  
f o r  i n j u r y  o r  damage c a u se d  by o r  r e s u l t i n g  from th e  
i n t o x i c a t i o n  o f  su c h  p e r s o n ,  e x c e p t  t h a t  a p e r s o n  who w i l l f u l l y  
and u n l a w f u l l y  s e l l s  o r  f u r n i s h e s  a l c o h o l i c  b e v e r a g e s  to  a 
p e r s o n  who i s  n o t  o f  l a w f u l  d r in k in g  age  o r  who k n o w in g ly
s e r v e s  a p e r s o n  h a b i t u a l l y  a d d i c t e d  t o  th e  u s e  o f  any o r  a l l  
a l c o h o l i c  b e v e r a g e s  may become l i a b l e  f o r  i n j u r y  o r  damage
c a u s e d  by o r  r e s u l t i n g  from t h e  i n t o x i c a t i o n  o f  su c h  m inor o r  
p e r s o n .

Case Comment

D a v is  v .  S h i a p p a c o s s e e , 155 S o . 2d 365 ( 1 9 6 3 ) .  Supreme
C ourt o f  F l o r i d a  r u le d  t h a t  v i o l a t i o n  o f  § 5 6 2 .1 1 ,  w h ich  
p r o h i b i t s  s a l e  o f  a l c o h o l i c  b e v e r a g e s  t o  m in o r ,  c o n s t i t u t e d
n e g l i g e n c e  p e r  s e  and g i v e s  r i s e  t o  c a u s e  o f  a c t i o n  by m in o r .

P r e v a t t  v .  M cClennan, 201 S o . 2d 780 ( 1 9 6 7 ) .  D i s t r i c t  Court  
o f  A ppeal broad en ed  h o ld in g  i n  D a v is  t o  i n d i c a t e  t h a t  s t a t u t e  
a l s o  g i v e s  r i s e  t o  c a u s e  o f  a c t i o n  by in j u r e d  t h i r d  p a r t y .

U n ite d  S e r v i c e s  Auto A s sn .  v .  B u t l e r , 359  S o . 2d 498
( 1 9 7 8 ) .  D i s t r i c t  Court o f  A ppeal found t h a t  § ^ 6 2 .1 1  d o e s  n o t  
c r e a t e  a c a u s e  o f  a c t i o n  a g a i n s t  a s o c i a l  h o s t  who s u p p l i e s  
a l c o h o l i c  b e v e r a g e s  t o  a m inor who becom es i n t o x i c a t e d  and
l a t e r  c a u s e s  i n j u r y .

Burson v .  Gate P e tr o le u m  Company, 401 S o . 2d 922 ( 1 9 8 1 ) .
P l a i n t i f f  sued' s t o r e  owner t o  r e c o v e r  f o r  i n j u r i e s  s u s t a in e d  
when h i t  by a tr u c k  d r iv e n  by m in o r s ,  one o f  whom had p u rch ased
b e e r  i n  th e  o w n e r 's  s t o r e .  The lo w er  c o u r t  h e ld  t h a t  s i n c e  th e
p u r c h a s e r  o f  th e  b e e r  was n o t  th e  d r i v e r  o f  th e  v e h i c l e  a t  th e  
t im e  o f  th e  a c c i d e n t ,  t h e  s a l e  o f  th e  b e e r  was n o t  th e  
p r o x im a te  c a u se d  o f  th e  p l a i n t i f f ' s  i n j u r i e s ,  and e n t e r e d  
summary judgm ent in  f a v o r  o f  t h e  d e f e n d a n t s .  The D i s t r i c t  
C ourt o f  A p p ea ls  u p h e ld ,  s t a t i n g  t h a t  th e  s a l e  o f  th e  b e e r  t o  
th e  p a s s e n g e r  o f  th e  v e h i c l e  was n o t  th e  p r o x im a te  c a u s e  o f  th e  
p l a i n t i f f ' s  i n j u r i e s ,  a s  i t  c o u ld  n o t  be shown t h a t  th e
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defendant: c o u ld  r e a s o n a b ly  have f o r e s e e n  th e  c o n s e -  q u en ces  o f  
h i s  s a l e  o f  b e e r  t o  th e  p a s s e n g e r  o f  th e  v e h i c l e ,  i . e . ,  t h a t  he 
would s h a r e  th e  b e e r  w i th  th e  minor d r i v e r  who would l a t e r  
c a u s e  an a c c i d e n t .  Thus, n e g l i g e n c e  p er  s e  c o u ld  n o t  be  p r o v e n .

A l l e n  v .  Babrab, I n c . , 438 S o . 2d 356 ( 1 9 8 3 ) .  Supreme Court  
h e ld  t h a t  ta v e r n  owner may be l i a b l e  f o r  i n j u r i e s  t o  i t s  
p a tr o n s  c a u se d  by t o r t i o u s  co n d u ct  o f  a t h ir d  p a r t y  where such  
d i s o r d e r l y  co n d u ct  i s  g e n e r a l l y  f o r e s e e a b l e ,  r e g a r d l e s s  o f  
w h eth er  th e  owner had r e a s o n  to  know o f  th e  d angerous  
p r o p e n s i t i e s  o f  th e  p a r t i c u l a r  t o r t f e a s o r .

A rm strong v .  Munford, I n c . , 439 S o . 2d 1009 ( 1 9 8 3 ) .
D i s t r i c t  Court o f  Appeal h e ld  t h a t  by e n a c t i n g  § 7 6 8 .1 2 5 ,  th e  
l e g i s l a t u r e  e s t a b l i s h e d  r e q u i s i t i e s  o f  a c t i o n  by  an i n j u r i e d  
t h i r d  p a r t y  o u t  o f  c ir c u m s ta n c e s  v i o l a t i v e  o f  § 5 6 2 .1 1 .  
§ 7 6 8 .1 2 5  r e q u i r e s  t h a t  s e l l i n g  must be  done " w i l l f u l l y " .  
D i s t r i c t  C ourt s p e c i f i c a l l y  a s k s  Supreme Court t o  r e v ie w  t h i s  
c a s e .

M i g l l o r e  v .  Crown L iq u o rs  o f  Broward, 448 S o . 2d 978
( 1 9 8 4 ) .  Supreme Court f o l l o w s  h o ld in g  i n  J P r e y a t t , s t a t i n g  
t h a t ,  p r i o r  t o  th e  1981 e f f e c t i v e  d a te  o f  § 7 6 8 .1 2 5 ,  a v en d or  
who s e l l s  i n t o x i c a t i n g  l i q u o r s  to  a minor c o n t r a r y  t o  § 5 6 2 .1 1  
may be  l i a b l e  t o  a t h ir d  p a r ty  who i s  in j u r e d  by th e  m in o r 's  
o p e r a t io n  o f  an a u to m o b i le .  P r o v id in g  a l c o h o l i c  b e v e r a g e s  to*  
m inors i n v o l v e s  th e  o b v io u s  f o r e s e e a b l e  r i s k  o f  th e  m in o r 's  
i n t o x i c a t i o n  and in j u r y  t o  h i m s e l f  o r  a t h i r d  p e r s o n ,  s a id  th e  
c o u r t .  C ourt f u r t h e r  s t a t e s  t h a t  § 7 6 8 .1 2 5 ,  r a t h e r  than  
c r e a t i n g  c a u s e  o f  a c t i o n  f o r  t h i r d  p e r s o n s  a g a i n s t  d i s p e n s e r s  
o f  a l c o h o l i c  b e v e r a g e s ,  i s  a l i m i t a t i o n  on l i a b i l i t y ,  s i n c e  th e  
l e g i s l a t u r e  was presumed t o  be a c q u a in te d  w i t h  D avis  and 
P r e v a t t  when i t  p a sse d  law .

B arb er  v .  J e n s e n , 450 S o . 2d 831 ( 1 9 8 4 ) .  In c a s e  d e c id e d  
same day a s  Mi g l i o r e , Supreme Court s t a t e d  t h a t  p r io r  t o  th e  
e f f e c t i v e  d a t e  o f  § T 6 8 .1 2 5 , a t h ir d  p a r ty  who c o u ld  e s t a b l i s h  
p r o x im a te  c a u s a t i o n  f o r  h i s  i n j u r i e s  had c a u s e  o f  a c t i o n  
a g a i n s t  p e r s o n  who f u r n is h e d  a l c o h o l i c  b e v e r a g e s  t o  minor in  
v i o l a t i o n  o f  § 5 6 2 .1 1 .



GEORGIA

§ 5 1 - 1 - 1 8 . F u r n is h in g  a l c o h o l i c  b e v e r a g e s  t o  m inor c h i l d r e n ;  
g a m b lin g  w i t h  m inor c h i l d r e n .

( a )  A f a t h e r  o r ,  i f  th e  f a t h e r  i s  d e a d ,  a m o th e r ,  s h a l l  
have a r i g h t  o f  a c t i o n  a g a i n s t  any p e r s o n  who s h a l l  s e l l  or  
f u r n i s h  a l c o h o l i c  b e v e r a g e s  t o  h i s  o r  h e r  u n d era g e  c h i l d  f o r  
t h e  c h i l d ' s  u s e  w ith o u t  th e  p e r m is s io n  o f  t h e  c h i l d  s  p a r e n t .

C ase Comment

K eaton  v .  F e n to n , 249 S .E .2 d  629 ( 1 9 7 8 ) .

R e e v e s  v .  B r i d g e s , 284 S .E .2 d  416 ( 1 9 8 1 ) .  The f a t h e r  o f  a  
m inor b r o u g h t  a c t i o n  a g a i n s t  d e fe n d a n t  l i q u o r  s t o r e  owner t o  
r e c o v e r  f o r  i n j u r i e s  h i s  son  s u s t a in e d  a f t e r  b u y in g  a l c o h o l i c  
b e v e r a g e s  w i t h  h i s  o l d e r  b r o t h e r ' s  i d e n t i f i c a t i o n .  The lo w er  
c o u r t  r u l e d  t h a t  in  o r d e r  t o  be found l i a b l e  f o r  damages under  
t h e  dram shop  s t a t u t e ,  th e  d e fe n d a n t  must h a v e  k n o w in g ly  
v i o l a t e d  h i s  d u ty  t o  . th e  p l a i n t i f f ,  a s  s e t  f o r t h  i n  th e  
s t a t u t e ,  by s e l l i n g  h i s  m inor son  l i q u o r .  The Supreme Court  
a f f i r m e d ,  h o ld in g  t h a t  th e  d e fe n d a n t  had no way o f  knowing t h a t ’ 
p l a i n t i f f ' s  so n  was a m in or , and s i n c e  he d id  n o t  a c t  w i t h  any  
i n t e n t  t o  s e l l  l i q u o r  i l l e g a l l y ,  he i s  n o t  l i a b l e  f o r  damages 
u n d er  t h i s  s t a t u t e -  The Court em p h asized  t h a t  th e  s t a t u t e  d o es  
n o t  im p ose  s t r i c t  l i a b i l i t y  upon th e  d e f e n d a n t .

Nunn v .  Comidas E x q u i s i t o s ,  I n c . , 305 S .E .2 d  487 ( 1 9 8 3 ) .  
S t a t e  C ourt o f  A p p ea ls  r e a f f ir m e d  no l i a b i l i t y  r u l e  in  K ea to n , 
ev en  i n  v ie w  or  su b se q u e n t  r e en a c tm e n t  o f  c r i m i n a l  s t a t u t e  
making i t  i l l e g a l  t o  s e r v e  one who i s  in  a " s t a t e  o f  n o t i c e a b l e  
i n t o x i c a t i o n . "  Court s a id  c r i m i n a l  s t a t u t e  had no b e a r in g  on 
common-law t o r t  l i a b i l i t y  o f  d e f e n d a n t .



HAWAII

Case Comment

Ono v .  A p p le g a t e . 612 P . 2d 533 ( 1 9 8 0 ) .  In  c o n s o l i d a t e d
a c t i o n s  a r i s i n g  o u t  o f  a v e h i c u l a r  c o l l i s i o n ,  r e g o v e r y  was 
so u g h t  a g a i n s t  d e fe n d a n t  d r i v e r  and a g a i n s t  t h e  b a r  on th e  
th e o r y  t h a t  i t  n e g l i g e n t l y  s u p p l ie d  l i q u o r  t o  s u c h  d r i v e r  when 
sh e  was u n d er  th e  i n f l u e n c e  o f  l i q u o r  and n e g l i g e n t l y  a l lo w e d  
h e r  t o  l e a v e  in  an i n t o x i c a t e d  c o n d i t i o n .  The C ourt ren d ered  
judgm ent on t h e  b a s i s  o f  th e  j u r y  v e r d i c t  f i n d i n g  t h a t  th e  
d e fe n d a n t  d r i v e r  was 75% a t  f a u l t  and t h a t  t h e  b a r  was 25% a t  
f a u l t ,  and b a r  a p p e a le d .  The Supreme C ourt h e ld  t h a t  ( 1 )  a 
p e r s o n  who i s  in j u r e d  by an i n e b r i a t e d  a u t o m o b i le  d r i v e r  may 
r e c o v e r ,  i n  a b se n c e  o f  dram shop l e g i s l a t i o n ,  from  t h e  ta v e r n  
w h ich  p r o v id e d  a l c o h o l  t o  th e  d r i v e r  i n  v i o l a t i o n  o f  t h e  l i q u o r  
c o n t r o l  law ; ( 2) th e  s t a t u t e  p r o h i b i t i n g  th e  s a l e  o r  s e r v i c e  o f  
a l c o h o l  t o  a p e r so n  under th e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  
im p oses  a d u ty  o f  c a r e  on th e  ta v e r n ;  (3 )  t h e  v i o l a t i o n  o f  
l i q u o r  c o n t r o l  law  was p r o p e r ly  s u b m itte d  t o  t h e  j u r y  as  
e v id e n c e  o f  n e g l i g e n c e ;  (4 )  th e  i n s t r u c t i o n  t h a t  " P l a i n t i f f s  
have th e  burden o f  e s t a b l i s h i n g  t h a t  d e fe n d a n t  [ b a r ]  knew o r  
r e a s o n a b ly  sh o u ld  have known t h a t  [d e fe n d a n t  d r i v e r ]  was under  
th e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  a t  th e  t im e  sh e  was so  
serv ed "  was s u f f i c i e n t l y  c l e a r  i n  reg a r d  t o  t h e  k n ow led ge  o r  
n o t i c e  r e q u ir e m e n t;  (5 )  e v id e n c e  t h a t  d e fe n d a n t  d r i v e r  had been  
d r in k in g  p r i o r  t o  h er  a r r i v a l  a t  bar was r e l e v a n t  t o  th e  i s s u e  
o f  h e r  a p p a ren t  s t a t e  o f  i n t o x i c a t i o n ;  ( 6) th e  c o n s e q u e n c e s  o f  
s e r v in g  l i q u o r  to  th e  i n t o x i c a t e d  d r i v e r ,  s u c h  as  f u r t h e r  
i n e b r i a t i o n  and i n j u r i o u s  c o n d u c t ,  w ere " f o r e s e e a b le  
in t e r v e n in g  a c t s "  w h ich  would n ot r e l i e v e  b ar  o f  l i a b i l i t y ;  and 
(7 )  th e  j u r y ' s  d e t e r m in a t io n  t h a t  th e  bar was 25% l i a b l e  f o r  
p l a i n t i f f ' s  i n j u r i e s  was su p p o rted  by s u b s t a n t i a l  e v i d e n c e .
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C ase Comment 3

A l e g r i a  v .  Payonk, 619 P . 2d 135 ( 1 9 8 0 ) .  A c t io n  was b ro u g h t  
a g a i n s t  t a v e r n  owners f o r  n e g l i g e n c e  in  s e r v i n g  a l c o h o l i c  
b e v e r a g e s  t o  known m inor r e s u l t i n g  in  a u to m o b i le  a c c i d e n t .  
Summary judgm ent was e n g ered  in  f a v o r  o f  th e  ta v e r n  ow ner. On 
a p p e a l ,  th e  Idaho Supreme Court h e ld  t h a t  ( 1 )  t h e  s a l e  o f  
a l c o h o l i c  b e v e r a g e s  by a  l i c e n s e d  v en d o r  t o  an a c t u a l l y ,  
a p p a r e n t ly  and o b v i o u s l y  i n t o x i c a t e d  p e r s o n  known t o  b e  a  
m in o r ,  i s  c a p a b le  o f  b e in g  a c o n t r i b u t i n g  a c t u a l  and p ro x im a te  
c a u s e  o f  damage r e s u l t i n g  t o  a t h i r d  p e r so n  so  a s  t o  g i v e  r i s e  
t o  a  c a u s e  o f  a c t i o n  a g a i n s t  su c h  v e n d o r ,  and ( 2) g e n u in e  
i s s u e s  o f  m a t e r ia l  f a c t  e x i s t e d  a s  t o  w h eth er  t h e  t a v e r n  ow ners  
c o u ld  r e a s o n a b ly  have f o r e s e e n  t h a t  t h e i r  s a l e  o f  i n t o x i c a n t s  
t o  t h e  m inor m ight r e s u l t  i n  in j u r y  t o  t h i r d  p a r t i e s ,  and 
w h e th e r  c o n d u ct  o f  t h e  ta v e r n  owners in  so  a c t i n g  f e l l  b e lo w  
t h a t  o f  a p e r so n  o f  o r d in a r y  prudence a c t i n g  u n d er  th e  same 
c ir c u m s t a n c e s  and c o n d i t i o n s  th u s  p r e c lu d in g  summary judgm ent-  
i n  f a v o r  o f  th e  ta v e r n  ow n ers .  The Supreme Court r e v e r s e d  t h e  
d e c i s i o n  o f  th e  D i s t r i c t  Court and remanded.
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S .H .A . c h . 4 3  H135. A c t io n s  f o r  damages c a u se d  by i n t o x i c a t i o n  
" -" L e sso r 's  l i a b i l i t y  -  F o r f e i t u r e  o f  l e a s e  -  Maximum r e c o v e r y  -  
L i m i t a t i o n s .  i

E very  p e r so n  who i s  in j u r e d  i n  p er  con o r  p r o p e r t y  by any 
i n t o x i c a t e d  p e r s o n ,  h as  a r i g h t  o f  a c t i o n  in  h i s  own name, 
s e v e r a l l y  o r  j o i n t l y ,  a g a i n s t  any p e r s o n  who by s e l l i n g  o r  
g i v i n g  a l c o h o l i c  l i q u o r ,  c a u s e s  t h e  i n t o x i c a t i o n  o f  such  
p e r s o n .  Any p e r so n  ow n in g , r e n t i n g ,  l e a s i n g  o r  p e r m i t t i n g  th e  
o c c u p a t io n  o f  any b u i l d i n g  o r  p r e m ise s  w i t h  k n ow led ge  t h a t  
a l c o h o l i c  l i q u o r s  a re  t o  be  s o ld  t h e r e i n ,  o r  who h a v in g  le a k e d  
t h e  same f o r  o t h e r  p u r p o s e s ,  s h a l l  k n o w in g ly  p e r m it  t h e r e i n  th e  
s a l e  o f  any a l c o h o l i c  l i q u o r s  t h a t  have  c a u s e d  th e  i n t o x i c a t i o n  
o f  any p e r s o n ,  s h a l l  b e  l i a b l e ,  s e v e r a l l y  o r  J o i n t l y ,  w i t h  th e  
p e r s o n  s e l l i n g  o r  g i v i n g  t h e  l i q u o r s .  H owever, i f  su ch  
b u i l d i n g  o r  p r e m ise s  b e lo n g  t o  a m inor o r  o t h e r  p e r s o n  under  
g u a r d ia n s h ip  o r  c o n s e r v a t o r s h ip  th e  g u a r d ia n  o r  c o n s e r v a t o r  o f  
su c h  p e r s o n  s h a l l  be h e ld  l i a b l e  i n s t e a d  o f  th e  w ard. A 
m a r r ie d  woman h a s  th e  same r i g h t  t o  b r in g  s u i t  and t o  c o n t r o l  
i t  and t h e  amount r e c o v e r e d  a s  a feme s o l e .  A l l  damages  
r e c o v e r e d  by a m inor under t h i s  A ct s h a l l  b e  p a id  e i t h e r  t o  th e  
m in o r ,  o r  t o  h i s  p a r e n t ,  g u a r d ia n  o r  n e x t  f r i e n d  a s  th e  c o u r t  
s h a l l  d i r e c t .  The u n la w fu l  s a l e  o r  g i f t  o f  a l c o h o l i c  l i q u o r  
works a f o r f e i t u r e  o f  a l l  r i g h t s  o f  th e  l e s s e e  o r  t e n a n t  under  
any l e a s e  o r  c o n t r a c t  o f  r e n t  upon th e  p r e m is e s  where th e  
u n la w fu l  s a l e  o r  g i f t  t a k e s  p l a c e .  A l l  s u i t s  f o r  damages under  
t h i s  A c t  may be by any a p p r o p r ia te  a c t i o n  i n  th e  c i r c u i t  
c o u r t .  An a c t i o n  s h a l l  l i e  f o r  i n j u r i e s  t o  means o f  su p p o rt  
c a u se d  by  an i n t o x i c a t e d  p e r s o n  o r  in  c o n se q u e n c e  o f  th e  
i n t o x i c a t i o n ,  h a b i t u a l  o r  o t h e r w i s e ,  o f  any p e r s o n  r e s u l t i n g  as  
a f o r e s a i d .  The a c t i o n ,  i f  th e  p e r so n  from whom su p p o rt  was 
f u r n i s h e d  i s  l i v i n g ,  s h a l l  be b ro u g h t by any p e r s o n  in j u r e d  in  
means o f  su p p o rt  in  h i s  name f o r  h i s  b e n e f i t  and th e  b e n e f i t  o f  
a l l  o t h e r  p e r s o n s  in ju r e d  in  means o f  s u p p o r t .  H owever, any  
p e r s o n  c la im in g  t o  be in j u r e d  in  means o f  su p p o r t  and n o t  
in c lu d e d  in  any s u i t  b ro u g h t  h ere u n d e r  may j o i n  by m otion  made 
w i t h i n  t h e  t im e s  h e r e in  p r o v id e d  f o r  b r i n g i n g  su c h  a c t i o n  o r  
t h e  p e r s o n a l  r e p r e s e n t a t i v e  o f  th e  d e c e a s e d  p e r so n  from whom 
su c h  su p p o r t  was f u r n is h e d  may so  j o i n .  In e v e r y  su c h  a c t i o n  
t h e  j u r y  s h a l l  d e te r m in e  th e  amount o f  damages t o  b e  r e c o v e r e d  
w it h o u t  reg a rd  t o  and w i t h  no s p e c i a l  i n s t r u c t i o n s  a s  t o  th e  
d o l l a r  l i m i t s  on r e c o v e r y  im posed  by t h i s  S e c t i o n .  The amount 
r e c o v e r e d  in  e v e r y  such  a c t i o n  i s  f o r  th e  e x c l u s i v e  b e n e f i t  o f
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Che p e r s o n  in j u r e d  i n  l o s s  o f  su p p o rt  and s h a l l  b e  d i s t r i b u t e d  
t o  s u c h  p e r s o n s  i n  th e  p r o p o r t io n s  d e te r m in e d  by t h e  Judgment 
o r  v e r d i c t  r e n e d e r e d  i n  t h e  a c t i o n .  I f  th e  r i g h t  o f  a c t i o n  i s  
s e t t l e d  by agreem ent w i t h  th e  p e r s o n a l  r e p r e s e n t a t i v e  o f 4 a 
d e c e a s e d  p e r s o n  from whom su p p o rt  was f u r n i s h e d ,  t h e  coufct 
h a v in g  j u r i s d i c t i o n  o f  t h e  e s t a t e  o f  t h e  d e c e a s e d  p e r s o n  s h a l l  
d i s t r i b u t e  t h e  amount o f  th e  s e t t l e m e n t  t o  t h e  p e r s o n  in j u r e d  
i n  l o s s  o f  su p p o r t  in  t h e  p r o p o r t io n ,  a s  d e te r m in e d  by th e  
C o u r t ,  t h a t  th e  p e r c e n t a g e  o f  d ep en d en cy  o f  e a c h  su c h  p e r so n  
upon th e  d e c r e a s e d  p e r s o n  b e a r s  t o  t h e  sum o f  t h e  p e r c e n t a g e s  
o f  d ep en d en cy  o f  a l l  su ch  p e r s o n s  upon th e  d e c e a s e d  p e r s o n .  In  
no e v e n t  s h a l l  t h e  Judgment o r  r e c o v e r y  u n d er  t h i s  A ct f o r  
I n j u r y  t o  t h e  p e r so n  o r  t o  th e  p r o p e r t y  o f  an y  p e r s o n  a s  
a f o r e s a i d  e x c e e d  $ 1 5 ,0 0 0 ,  and r e c o v e r y  u n d er  t h i s  A ct  f o r  l o s e  
o f  means o f  su p p o r t  r e s u l t i n g  from t h e  d e a t h  o r  i n j u r y  o f  any  
p e r s o n ,  a s  a f o r e s a i d ,  s h a l l  n o t  e x c e e d  $ 1 5 ,0 0 0  f o r  e a c h  p e r s o n  
s o  in j u r e d  where su c h  i n j u r y  o c c u r r e d  p r i o r  t o  J u l y  1 ,  1 9 5 6 ,  
and n o t  e x c e e d in g  $ 2 0 ,0 0 0  f o r  e a c h  p e r s o n  i n j u r e d  a f t e r  J u ly  1 ,  
1 9 5 6 .  E very  a c t i o n  h e reu n d er  s h a l l  be  b a r r e d  u n l e s s  commenced 
w i t h i n  one y e a r  n e x t  a f t e r  th e  c a u s e  o f  a c t i o n  a c c r u e d .

Case Comment

Cunningham v .  Brown. 174 N .E .2d  153 ( 1 9 6 1 ) .  Supreme Court  
c ite < i  h i s t o r y  o? 1872 s t a t e  dram shop la w ,  s a i d  th a t*  
l e g i s l a t u r e  c r e a t e d  e x c l u s i v e  remedy and t h a t  no common law  
l i a b i l i t y  e x i s t s .

M i l l e r  v .  Moran, 421 N .E ,2d  1046 ( 1 9 8 1 ) .  A p p e l l a t e  C o u rt ,  
F o u rth  D i s t r i c t ,  s a id  t h a t  noncom m ercia l s u p p l i e r  o f  l i q u o r  
n o t  l i a b l e  under s t a t u t e .  Court c i t e d  s e v e r a l  o t h e r  s t a t e  
d e c i s i o n s  i n  f i n d i n g  no l i a b i l i t y  a g a i n s t  s o c i a l  h o s t .

Lowe v .  R u b in . 424  N .E .2d  710 ( 1 9 8 1 ) .  A p p e l l a t e  C o u rt ,  
F i f t h  D i s t r i c t ,  a g r e e s  w i t h  M i l l e r .

Ruth v .  B e n v e n u t t i , 449 N .E .2d  209 ( 1 9 8 3 ) .  D efen d an t
s e r v e 3 l i q u o r  t o  m inor in  v i o l a t i o n  o f  s p e c i f i c  r e q u e s t  by  
m o th er ,  who s u b s e q u e n t ly  sued  when son  was in j u r e d  in  
a u to m o b i le  a c c i d e n t .  S u i t  was b a se d  on common la w  th e o r y  o f  
w i l l f u l  and wanton m is c o n d u c t .  T h ird  D i s t r i c t  A p p e l l a t e  Court 
i n d i c a t e d  t h a t  common law  th e o r y  i s  i n a p p r o p r i a t e  b e c a u s e  th e  
o n l y  remedy i n  I l l i n o i s  i s  under s t a t e  Dram Shop s t a t u t e .  
H owever, c o u r t  s u g g e s t e d  t h a t  e i t h e r  t h e  s t a t e  Supreme Court o r  
t h e  l e g i s l a t u r e  sh o u ld  r e v ie w  t h i s  s i t u a t i o n .

Moraan v .  B r o t h e r s ,  4 4 4  N .E .2 d  504  ( 1 9 8 3 ) .
S t a t e  C o n t r ib u t io n  A ct p e r m its  t h i r d - p a r t y  s u i t  a g a i n s t  ta v e r n  
w here t h i r d  p a r t y  b r in g in g  c o m p la in t  was n o t  th e  in j u r e d  p e r s o n .



H e ld t  v .  B r e i ,  455 N .E .2 d  842 ( 1 9 8 3 ) .  A p p e l l a t e  C ou rt,  
F i r s t  D i s t r i c t ,  T a id  t h a t  e v e n  th o u g h  s o n ,  who h e ld  p a r ty  a t  
home v h e r a  ha  r e s i d e d  w i t h  p a r e n t s ,  ch arged  f o r  d r i n k s ,  n e i t h e r  
so n  n o r  p a r e n t*  a r e  l i a b l e  f o r  damages r e s u l t i n g  from a c c i d e n t  
c a u s e d  by i n t o x i c a t e d  g u e s t  b e c a u s e  t h e y  a r e  n o t  i n  th e  
b u s i n e s s  o f  d i s p e n s in g  a l c o h o l i c  b e v e r a g e s .



INDIANA
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( 1 9 8 0 ) .  The 
b r o u g h t  a c t i o n

a g a l n a t  t a v e r n  o p e r a t o r s  f o r  t h e  w r o n g fu l  d e a t h  o f  h e r  husband t o  
whom t h e  d e fe n d a n t s  had s e r v e d  a l c o h o l i c  b e v e r a g e s  b e f o r e  he  was 
k i l l e d  i n  an a u to m o b ile  a c c i d e n t .  The S u p e r io r  C ourt d i s m is s e d  
t h e  c o m p la in t  f o r  f a i l u r e  t o  s t a t e  a  c l a i m .  The Court o f
A p p e a l s ,  i n  r e v e r s i n g  t h a t  d e c i s i o n ,  h e ld  t h a t  c o n t r ib u t o r y  
n e g l i g e n c e  may c o n s t i t u t e  a d e f e n s e  o f  an a c t i o n  b r o u g h t  under  
t h e  s t a t u t e  making i t  u n la w fu l  t o  s e l l  a l c o h o l i c  b e v e r a g e s  t o  a 
p e r s o n  known by t h e  s e l l e r  t o  be i n t o x i c a t e d ,  b u t  i f  t h e  a c t i o n s  
o f  t h e  d e fe n d a n t  w ere w i l l f u l ,  wanton o r  r e c k l e s s ,  r e c o v e r y  i s  
n o t  b a r r e d .

E lsperm an v .  Plump, 446  N.E..2d 1027 ( 1 9 8 3 ) .  C om p la in t
a g a i n s t  b a r t e n d e r  and t a v e r n  owner f o r  s e r v i n g  a l c o h o l i c
b e v e r a g e s  t o  p a tr o n  who s u b s e q u e n t ly  k i l l e d  1 8 -m o n th -o ld  c h i l d  in  
a u t o m o b i le  a c c i d e n t .  Court o f  A p p ea ls  i n d i c a t e d  t h a t  s t a t e  c a s e s  
h a v e  " c l e a r l y  e s t a b l i s h e d  a r u l e  t h a t  a s e l l e r  o f  a l c o h o l i c
b e v e r a g e s  may be  h e ld  l i a b l e  f o r  i n j u r i e s  i n f l i c t e d  by an
i n t o x i c a t e d  p e r s o n  a s  a r e s u l t  o f  h i s  i n t o x i c a t i o n  where su c h
r e s u l t  was r e a s o n a b ly  f o r s e e a b l e  and t h e  s a l e  o f  t h e  i n t o x i c a n t
was In  v i o l a t i o n  o f  la w ."  Only i s s u e  in  t h i s  c . i s e  in v o lv e d
s u f f i c i e n c y  o f  e v id e n c e  f o r  j u r y  t o  c o n c lu d e  t h a t  b a r t e n d e r  knew 
p a tr o n  was i n t o x i c a t e d  a t  t im e  o f  s e r v i n g .

C ase Comment

E ld e r  v .  F i s h e r , 217 N .E .2d  847 ( 1 9 6 6 ) .

B r a t t a i n  v .  H erro n , 309 N .E .2d  150 ( 1 9 7 4 ) .

P a r r e t t  v .  L eb a m o ff , 408  N .E .2 d  1 3 4 4  
a d m i n i s t r a t r i x  o f  tKe e s t a t e  o f  t h e  d e c e a s e d
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IOWA

I .C .A .  § 1 2 3 .9 2 o C i v i l  l i a b i l i t y  a p p l i c a b l e  t o  s a l e  o r  g i f t  o f  
b e e r  o r  I n t o x i c a n t s  by l i c e n s e e s .  j

E very  h u sb an d , w i f e ,  c h i l d ,  p a r e n t ,  g u a r d ia n ,  em p loyer  o r  
o t h e r  p e r s o n  who s h a l l  b e  in ju r e d  In  p e r so n  o r  p r o p e r ty  o r  means 
o f  s u p p o r t  by any i n t o x i c a t e d  p e r s o n  o r  r e s u l t i n g  from th e  
i n t o x i c a t i o n  o f  any s u c h  p e r s o n ,  s h a l l  have  a r i g h t  o f  a c t i o n ,  
s e v e r a l l y  o r  j o i n t l y ,  a g a i n s t  any l i c e n s e e  o r  p e r m i t t e e ,  who 
s h a l l  s e l l  o r  g i v e  any b e e r  o r  i n t o x i c a t i n g  l i q u o r  t o  any su c h  
p e r s o n  w h i l e  he o r  s h e  i s  i n t o x i c a t e d ,  o r  s e r v e  any su c h  p e r so n  

' to  a p o i n t  where su c h  p e r so n  i s  i n t o x i c a t e d  f o r  a l l  damages 
a c t u a l l y  s u s t a i n e d .  I f  t h e  in j u r y  was c a u se d  by  an i n t o x i c a t e d  
p e r s o n ,  a p e r m i t t e e  o r  l i c e n s e e  may e s t a b l i s h  a s  an  a f f i r m a t i v e  
d e f e n s e  t h a t  th e  i n t o x i c a t i o n  d id  n o t  c o n t r i b u t e  t o  t h e  i n j u r i o u s  
a c t i o n  o f  t h e  p e r s o n .

E very  l i q u o r  c o n t r o l  l i c e n s e e  and c l a s s  "B" b e e t  p e r m it t e e  
s h a l l  f u r n i s h  p r o o f  o f  f i n a n c i a l  r e s p o n s i b i l i t y  e i t h e r  by th e  
e x i s t e n c e  o f  a l i a b i l i t y  in su r a n c e  p o l i c y  o r  by p o s t i n g  bond in  
su c h  amount a s  d e te r m in e d  by th e  d ep a r tm en t .

§ 1 2 3 .9 3 . L i m i t a t i o n  o f  a c t i o n .

W ith in  s i x  months o f  th e  o c c u r r e n c e  o f  an i n j u r y ,  th e  in ju r e d  
p e r s o n  s h a l l  g i v e  w r i t t e n  n o t i c e  t o  th e  l i c e n s e e  o r  p e r m it t e e  o r  
su c h  l i c e n s e e  s o r  p e r m i t t e e ' s  in s u r a n c e  c a r r i e r  o f  h i s  i n t e n t i o n  
to  b r in g  an a c t i o n  under t h i s  s e c t i o n ,  i n d i c a t i n g  th e  t im e ,  p la c e  
and c ir c u m s t a n c e s  c a u s in g  th e  i n j u r y .  Such  s i x  month p e r io d  
s h a l l  b e  e x te n d e d  i f  th e  in ju r e d  p a r ty  i s  I n c a p a c i t a t e d  a t  th e  
e x p i r a t i o n  t h e r e o f  o r  u n a b le ,  th rou gh  r e a s o n a b le  d i l i g e n c e ,  t o  
d i s c o v e r  t h e  name o f  th e  l i c e n s e e ,  p e r m i t t e e ,  o r  p e r s o n  c a u s in g  
th e  i n j u r y  o r  u n t i l  su ch  t im e as such  i n c a p a c i t y  I s  removed o r  
su c h  p e r s o n  has had a r e a s o n a b le  t im e  t o  d i s c o v e r  t h e  name o f  th e  
l i c e n s e e ,  p e r m i t t e e  o r  p e r s o n  c a u s in g  th e  i n j u r y .

Case Comment

L ew is  v .  S t a t e , 256 N.W.2d 181 ( 1 9 7 7 ) .  Two a c t i o n s  were
b r o u g h t  t o  r e c o v e r  damages from S t a t e  f o r  i n j u r i e s  s u s t a in e d  by  
p l a i n t i f f s  a s  a r e s u l t  o f  an a u to m o b ile  a c c i d e n t  on th e  th e o r y  
t h a t  i t  was tu'e r e s u l t  o f  a s t a t e  l i q u o r  s t o r e  e m p lo y e e 's  
n e g l i g e n c e  i n  s e l l i n g  l i q u o r  t o  a m inor and th e  S t a t e ' s  
n e g l i g e n c e  i n  th e  d e s ig n  and c o n s t r u c t i o n  o f  th e  h ighw ay on w hich
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t h e  a c c i d e n t  o c c u r r e d .  The D i s t r i c t  Court d e n ie d  th e  S t a t e ’ s 
m o tio n  f o r  summary ju d g m en t. A f t e r  t h e  S t a t e  was g r a n te d  l e a v e  
t o  b r in g  an  i n t e r l o c u t o r y  a p p e a l ,  th e  Supreme Court h e ld  t h a t :  
(1 )  a s t a t e  l i q u o r  s t o r e  em p loyee  i s  n o t  a "member o f  th e  L iq u or  
C o n tr o l  Commission" w i t h in  th e  m eaning o f  th e  s t a t u t e  l i m i t i n g  
t h e  p e r s o n a l  l i a b i l i t y  o f  a member o f  t h e  C om m ission; (2 )  th e  
s t a t u t e  p r o h i b i t i n g  th e  s a l e   ̂ * i J a minimum

p r u d e n t  man under l i k e  c ir c u m s t a n c e s  f o r  p u r p o se s  o f  common-law  
a c t i o n  o f  n e g l i g e n c e  b a se d  on t h e  s a l e  o f  f u r n i s h i n g  o f  
i n t o x i c a t i n g  l i q u o r ;  (3 )  th e  s a l e  o f  f u r n i s h i n g  o f  i n t o x i c a t i n g  
l i q u o r  i n  v i o l a t i o n  o f  su ch  s t a t u t e  ca n  be  th e  p r o x im a te  c a u s e  o f  
an I n j u r y  s u s t a i n e d  a s  a r e s u l t  o f  an i n t o x i c a t e d  i n d i v i d u a l ' s  
t o r t i o u s  c o n d u c t ;  (4 )  t h e  T o rt  C la im s A ct p r o v i s i o n  t h a t  "The 
p r o v i s i o n s  o f  t h i s  c h a p te r  s h a l l  n o t  a p p ly  t o  . . .  any  c la im  b a se d  
upon . . .  t h e  e x e r c i s e  o r  p erform an ce  o r  t h e  f a i l u r e  t o  e x e r c i s e  
o r  p er fo rm  a d i s c r e t i o n a r y  f u n c t i o n  o r  d u ty  . . . "  was n o t  
p r e c l u s i v e  o f  p l a i n t i f f s '  r i g h t  t o  r e c o v e r  on t h e  t h e o r y  o f  
n e g l i g e n c e .  The Court a f f i r m e d  and remanded.

S n yd er  v .  D a v e n p o r t , 323 N.W.2d 225 ( 1 9 8 2 ) .  P l a i n t i f f
b r o u g h t  s u i t  a g a i n s t  a d r i v e r  who h i t  h e r  c a r  w h i l e  i n t o x i c a t e d ,  
and f o u r  l i q u o r  l i c e n s e e s  who s o ld  him l i q u o r  e v e n  th o u g h  he  was 
i n t o x i c a t e d .  P l a i n t i f f  b a se d  h e r  s u i t  on  n e g l i g e n c e  and 
r e c k l e s s n e s s ,  i n s t e a d  o f  upon Io w a 's  dram shop a c t .  The lo w e r  
c o u r t  g r a n te d  th e  l i c e n s e e s '  m otion  to  d i s m i s s  c la im s  a g a i n s t  
them , and t h e  Supreme Court a f f i r m e d .  H ere , t h e  C ourt h e ld  t h a t  
t h e  t h i r d  p a r t y  l i a b i l i t y  e s t a b l i s h e d  by th e  dram shop s t a t u t e  
u su rp  th e  common law  p r i n c i p l e  o f  n e g l i g e n c e  i n  a c a s e  i n v o l v i n g  
t h e  s a l e  o f  a l c o h o l  t o  an i n t o x i c a t e d  p a t r o n .  T hus, th e  s o l e  
c a u s e  o f  a c t i o n  a g a i n s t  th e  l i c e n s e e s  would be th e  dram shop a c t ,  
and t h e  c l a i m  b a se d  upon n e g l i g e n c e  must be d i s m i s s e d .

R ip p e l  v .  J.H.M . o f  W a te r lo o ,  l n c » » 328 N.W.2d 499  ( 1 9 8 3 ) .  
A u to m o b ile  p a s s e n g e r  in j u r e d  Fn a c c i d e n t  i n v o l v i n g  i n t o x i c a t e d  
h o s t  d r i v e r  c o u ld  n o t  r e c o v e r  dam ages, s i n c e  p a s s e n g e r  knew  
d r i v e r  was i n t o x i c a t e d  and n e i t h e r  so u g h t  n o r  w anted o t h e r  
t r a n s p o r t a t i o n .  A ssu m p tion  o f  r i s k  d e f e n s e  a v a i l a b l e ;  Supreme 
C ourt a l s o  c i t e s  e le m e n ts  t o  be c o n s id e r e d  i n  d e te r m in in g  t h i s  
d e f e n s e .

DeMore by DeMore v .  D i e t e r s , 334 N.W.2d 734  ( 1 9 8 3 ) .  S t a t u t e  
( § 1 2 3 .4 7 )  p r o h i b i t i n g  s e l l i n g  o r  g i v i n g  o f  b e e r  t o  m in ors  d o es  
n o t  p e r m it  a c t i o n  a g a i n s t  a d e fe n d a n t  who g i v e s  p e r m is s io n  f o r  a 
b e e r  p a r t y  on h i s  p r o p e r t y ,  when he n e i t h e r  p u r c h a s e s  nor  
p r o c u r e s  t h e  b e e r .

s ta n d a r d  o f  c a r e  f o r  co n d u ct r e a s o n a b ly



N e ls o n  v .  R e s ta u r a n ts  o f  Iow a, I n c « « 338  N.W.2d 881 ( 1 9 8 3 ) .  
Supreme Court r u le d  t h a t  1962 r e v i s i o n  o f  s t a t u t e  ( o r i g i n a l l y  
a d o p te d  i n  1862) removed ex em p la ry  ( i . e . ,  p u n i t i v e )  damages from  
n a t u r e  o f  award and l i m i t e d  r e c o v e r y  t o  a c t u a l  dam ages.

H aafke v .  M i t c h e l l , 347 N.W.2d 381 ( 1 9 8 4 ) .  I s s u e  i n  t h i s  
c a s e  was w h eth er  s t a t u t e  p r e -e m p ts  o t h e r  c la im s  and p r o v id e s  
e x c l u s i v e  remedy a g a in s t  l i c e n s e e ,  a s  s t a t e d  i n  S n yd er*. Supreme 
C ourt s a id  t h a t  l i a b i l i t y  may l i e  a g a i n s t  a p a r t y  ( e . g . ,  an 
em p lo y e e  o f  a l i c e n s e e )  t o  whom s t a t u t e  i s  i n a p p l i c a b l e ;  
l i a b i l i t y  a l s o  may l i e  a g a i n s t  l i c e n s e e  in  s i t u a t i o n s  where  
s t a t u t e  i s  i n a p p l i c a b l e ,  a s ,  i n  t h i s  c a s e ,  a s a l e  t o  a m inor  
( s t a t u t e  c o v e r in g  o n ly  s a l e  t o  i n t o x i c a t e d  p e r s o n s ) .



KANSAS

C ase  Comment

Hardy v .  Haggerman. D i s t r i c t  C ourt o f  Shawnee C ounty , i n  
Memorandum D e c i s i o n ,  s t a t e s  t h a t  s a l e  o f  a l c o h o l i c  b e v e r a g e s  t o  
m in o r  i n  v i o l a t i o n  o f  s t a t u t e  i s  n o t  n e g l i g e n c e  p e r  s e .  C ourt  
says t h a t  1949  r e p e a l  o f  s t a t e  dram shop s t a t u t e ”  ( o r i g i n a l l y  
a d o p te d  i n  1868)  e v id e n c e d  c l e a r  i n t e n t i o n  o f  l e g i s l a t u r e  t h a t  
t h e r e  w ould  no lo n g e r  be s t r i c t  l i a b i l i t y  on t h o s e  who s e l l  
l i q u o r .  C ou rt s a id  Chat a c t  o f  l e g i s l a t u r e  i n  r e p e a l i n g  s t a t u t e  
d o e s  n o t ,  h o w ev er ,  p r e c lu d e  u s e  o f  o r d in a r y  n e g l i g e n c e  s ta n d a r d s  
t o  g o v e r n  c o n d u c t  o f  t h o s e  who s e l l  l i q u o r .  C ourt n o t e s  " r e c e n t  
t r e n d  . . .  i n  fa v o r  o f  a l l o w in g  l i a b i l i t y " ,  b u t  s a y s  i t  d o es  n o t  
s e e k  t o  J u d i c i a l l y  im pose a dram shop a c t .  C ourt " m ere ly  f i n d s  
t h a t  u n d er  o r d in a r y  common law  n e g l i g e n c e  s t a n d a r d s ,  a  l i q u o r  
s t o r e  owner o r  em ployee c o u ld  b e  g u i l t y  o f  n e g l i g e n c e  i n  s e l l i n g  
l i q u o r  t o  a m in o r ."  Court F u r th e r  s t a t e s  t h a t  i m p o s i t i o n  o f  &  
dram shop  s t a t u t e  p r o v id in g  l i a b i l i t y  w i t h o u t  f a u l t  i s  b e s t  l e f t  
t o  l e g i s l a t u r e  o r  s t a t e  Supreme C o u r t .  [NOTE: Case was s e t t l e d
s h o r t l y  a f t e r  t h i s  d e c i s i o n ,  in  J a n u a r y ,  1 9 8 4 ,  and i s  t h e r e f o r e  
u n r e p o r t e d . ]

N o  D r a m  Shop Act. j
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KENTUCKY

C ase Comment

P ik e  v .  G eo rg e , 434  S.W.2d 626 ( 1 9 6 8 ) .  P l a i n t i f f  b ro u g h t  
a c t i o n  a g a i n s t  t h e  owners o f  a l i q u o r  s t o r e  f o r  i n j u r i e s  he  
s u s t a i n e d  i n  an a c c i d e n t  i n v o l v i n g  an i n t o x i c a t e d  m inor d r i v e r ,  
i n  w hose c a r  p l a i n t i f f  was a p a s s e n g e r .  The C i r c u i t  Court  
d i s m i s s e d  t h e  c o m p la in t  f o r  f a i l u r e  t o  s t a t e  a  c a u s e  o f  a c t i o n .  
The C ourt o f  A p p ea ls  r e v e r s e d ,  h o ld in g  t h a t ,  a l t h o u g h  K entucky  
f o l l o w s  common law  r u l e  g e n e r a l l y  h o ld in g  no l i a b i l i t y  a g a i n s t  
a l c o h o l  d i s p e n s e r ,  i t  was u n w i l l i n g  t o  s t a t e  t h a t  t h e r e  a r e  no  
c i r c u m s t a n c e s  under w hich  l i c e n s e e  may be  h e ld  l i a b l e .  The Court  
s a id  t h a t  a l l e g a t i o n s  t h a t  d e fe n d a n t s  owned t h e  l i q u o r  s t o r e  and 
t h a t '  t h e y  w i l l f u l l y  s o ld  l i q u o r - t o  the' m inor  who became  
i n t o x i c a t e d  and a s  a r e s u l t  o f  t h a t  i n t o x i c a t i o n  l o s t  c o n t r o l  o f  
t h e  a u t o m o b i l e ,  c a u s in g  i t  t o  be w recked and c a u s in g  p l a i n t i f f  t o  
b e  i n j u r e d ,  s t a t e d  a c a u s e  o f  a c t i o n .

No D r a m  Shop Act.
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No Dram Shop A c t .

C ase  Comment

L ee  v .  P e e r l e s s  I n su r a n c e  Company, 183 S o . 2d 328 ( 1 9 6 6 ) .  No 
l i a b i l i t y  im posed on s e l l e r  o f  a l c o h o l i c  b e v e r a g e s .

P e n c e  v .  K etch u a , 326 S o . 2d 381 ( 1 9 7 6 ) .  Supreme Court
r e v e r s e d  L e e , h o ld in g  c o m p la in t  s u f f i c i e n t  t o  a l l e g e  b r e a c h  o f  
tw o  d u t i e s :  s t a t u t o r y  d u ty  o f  a l c o h o l i c  b e v e r a g e  r e t a i l e r  n o t  t o
s e r v e  an i n t o x i c a t e d  p e r s o n ,  and th e  d u ty  o f  a b u s i n e s s  i n v i t o r  
t o  a v o id  a f f i r m a t i v e  a c t s  i n c r e a s i n g  th e  p e r i l  o f  an i n t o x i c a t e d  
p a t r o n .

{  T h r a sh e r  v .  L e g g e t t . 373 S o . 2d 494 ( 1 9 7 9 ) .  Supreme Court
C h e ld  t h a t  b o th  Lee and Pence w ere i n  p a r t  c o r r e c t ,  though  i t

r e v e r t e d  more toTT e e  i n  h o ld in g  t h a t  c a u s e  more p r o x im a te  t o  an
i n j u r y  t o  an i n t o x i c a t e d  p e r so n  w h ich  r e s u l t s  from h i s
i n t o x i c a t i o n  i s  th e  con su m p tion  o f  th e  a l c o h o l  and n o t  th e  sa lew

S a n d ers  v .  H e r c u le s  S h e e t  M e ta l ,  I n c . , 385 S o . 2d 772 ( 1 9 8 0 ) .
■ No l i a b i l i t y  on em p loyer  who p e r m it t e d  i n t o x i c a t e d  em ployee t o

l e a v e  o f f i c e  p a r t y .  The d u ty ,  s a id  th e  c o u r t ,  i s  t o  a v o id  
a f f i r m a t i v e  a c t s  w h ich  i n c r e a s e  r i s k  o f  p e r i l  t o  an i n t o x i c a t e d
p e r s o n ,  b u t  c o u r t  found no a f f i r m a t i v e  a c t  i n  t h i s  c a s e .

L .

C haus8e v .  S o u th la n d  C o r p o r a t io n , 400  S o . 2d 1199 ( 1 9 8 1 ) .  
S u i t  was f i l e d  a g a i n s t  a s t o r e  owner whose em p lo y e e  s o ld  b e e r  to
a 1 6 - y e a r - o l d  b o y ,  who l a t e r  c a u se d  an a c c i d e n t ,  k i l l i n g  one o f
h i s  m inor p a s s e n g e r s  and i n j u r i n g  two o t h e r s .  The lo w e r  c o u r t
h e ld  t h a t  p l a i n t i f f s  c o u ld  n o t  r e c o v e r  f o r  i n j u r i e s  s u s t a in e d  due 
t o  t h e i r  c o n t r ib u t o r y  n e g l i g e n c e ,  and p l a i n t i f f s  a p p e a le d .  The 
C ourt o f  A p p ea ls  r e v e r s e d ,  f in d i n g  t h a t  th e  s t a t u t e  b a r r in g  th e  
s a l e  o f  l i q u o r  t o  m inors  i s  in te n d e d  t o  p r o t e c t  m inors  a g a i n s t  
t h e  c o n s e q u e n c e s  o f  t h e i r  own n e g l i g e n c e ,  and t h a t  t h e  d e a th  o f  

r .  on e  m in or  and th e  i n j u r i e s  s u s t a in e d  by th e  o t h e r s  a r e  o b v i o u s l y
some o f  th e  c o n se q u e n c e s  t h a t  th e  l e g i s l a t i o n  i s  meant t o  
p r e v e n t .  Court d i s t i n g u i s h e d  T h r a s h e r , w h ich  a p p l i e d  t o  a d u l t .

G a r c ia  v .  J e n n in g s , 427 S o . 2d 1329 ( 1 9 8 3 ) .  A d u lt s  who
f u r n i s h e d  l i q u o r  t o  m inor and p e r m it t e d  m in o r , i n  an i n t o x i c a t e d

», c o n d i t i o n ,  t o  e x i t  a u to m o b ile  n ea r  b a you , c o u ld  b e  h e ld  l i a b l e
-•i f o r  m in o r 's  drowning d e a t h .  S t a t u t e  p r o h i b i t s  a d u l t  from

p u r c h a s in g  a l c o h o l i c  b e v e r a g e s  on b e h a l f  o f  m in or; Court l ik e n e d
t h i s  c a s e  t o  C h au sse .

 :-------.if
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MAINE

17 M .R .S .A .§ 2 0 0 2 . R e s p o n s i b i l i t y  f o r  i n j u r i e s  by drunken p e r s o n s .

Every w i f e ,  c h i l d ,  p a r e n t ,  g u a r d ia n ,  husband o r  o t h e r  p e r s o n ,  
who i s  in ju r e d  in  p e r s o n ,  p r o p e r t y ,  means o f  su p p o r t  o r  o t h e r w is e  
by any i n t o x i c a t e d  p e r so n  o r  by r e a s o n  o f  t h e  i n t o x i c a t i o n  o f  any  
p e r s o n ,  s h a l l  have a r i g h t  o f  a c t i o n  in  h i s  own name a g a i n s t
anyone who, by s e l l i n g  o r  g i v i n g  any i n t o x i c a t i n g  l i a u o r s  o r  
o t h e r w i s e ,  i n  v i o l a t i o n  o f  la w , h a s  c a u se d  o r  c o n t r ib u t e d  t o  th e  
i n t o x i c a t i o n  o f  su ch  p e r s o n .  In  su c h  a c t i o n  t h e  p l a i n t i f f  may 
r e c o v e r  b o t h  a c t u a l  and exem p lary  dam ages. The ow ner, l e s s e e  o r
p e r s o n  r e n t i n g  o r  l e a s i n g  any b u i l d i n g  o r  p r e m is e s ,  h a v in g
k n o w led g e  t h a t  i n t o x i c a t i n g  l i q u o r s  a r e  s o l d  t h e r e i n  c o n tr a r y  t o  
l a w ,  i s  l i a b l e ,  s e v e r a l l y  o r  j o i n t l y ,  w i t h  t h e  p e r s o n  s e l l i n g  o r
g i v i n g  i n t o x i c a t i n g  l i q u o r s .  In  a c t i o n s  by a w i f e ,  husband ,
p a r e n t  o r  c h i l d ,  g e n e r a l  r e p u t a t i o n  o f  su c h  r e l a t i o n s h i p  i s  prima  
f a c i e  e v id e n c e  t h e r e o f ,  and th e  amount r e c o v e r e d  by a w i f e  o r  
c h i l d  s h a l l  be  h e r  o r  h i s  s o l e  and s e p a r a t e  p r o p e r t y .

C ase Comment *

G ardner v .  D ay, 50 A. 892 ( 1 9 0 1 ) .  P l a i n t i f f  b ro u g h t  a c t i o n  
Co r e c o v e r  damages f o r  i n j u r y  t o  h e r  means o f  su p p o rt  (h e r  
husband) by r e a so n  o f  h i s  i n t o x i c a t i o n ,  w h ich  r e s u l t e d  in  h i s  
d e a t h ,  c a u se d  by th e  d e fe n d a n t  by g i v i n g  o r  s e l l i n g  t o  him  
i n t o x i c a t i n g  l i q u o r s .  The Court h e ld  t h a t  where a w i f e  has b een  
in j u r e d  i n  h e r  means o f  su p p o rt  by r e a s o n  o f  th e  d e a th  o f  h e r  
h u sb a n d , ca u sed  by h i s  i n t o x i c a t i o n ,  sh e  can  m a in ta in  an a c t i o n  
u n d er  t h i s  s t a t u t e  a g a i n s t  th e  p e r so n  who s o ld  o r  gave  him th e  
l i q u o r  t h a t  produced th e  i n t o x i c a t i o n .  The f a c t s  were h e ld  to  
c o n s t i t u t e  a c a u se  o f  a c t i o n .

C u r r ie  v .  McKee, 59 A. 442 ( 1 9 0 4 ) .



MARYLAND

C ase Comment

F e ld e r  v .  B u t l e r , 438  A .2d 494  ( 1 9 8 1 ) .  P l a i n t i f f s  b ro u g h t  
s u i t  a g a i n s t  d e fe n d a n t  t a v e r n  owner f o r  a l l e g e d l y  s e r v i n g  l i q u o r  
t o  a  v i s i b l y  i n t o x i c a t e d  p a r to n ,  who th e n  c o l l i d e d  w i t h  a v e h i c l e  
d r i v e n  b y  p l a i n t i f f s .  The Maryland C ourt o f  A p p e a ls  d e c l i n e d ,  i n  
t h e  a b s e n c e  o f  a s p e c i f i c  s t a t u t o r y  p r o v i s i o n ,  t o  a l t e r  t h e  e a r l y  
common l a v  r u l e  t h a t  an in n o c e n t  t h i r d  p a r ty  d o e s  n o t  h a v e  a 
c a u s e  o f  a c t i o n  a g a i n s t  a v en d o r  o f  a l c o h o l i c  b e v e r a g e s  f o r  
i n j u r i e s  s u f f e r e d  a s  a  r e s u l t  o f  th e  i n t o x i c a t i o n  o f  th e  v e n d o r ' s  
p a t r o n .  The Court u p h eld  th e  d e c i s i o n  o f  t h e  lo w e r  c o u r t  i n  
f a v o r  o f  th e  d e fe n d a n t .  The Court s u g g e s t e d ,  h o w e v e r ,  t h a t  th e  
l e g i s l a t u r e  may w is h  t o  d e te r m in e  i f  th e  p u b l i c  p o l i c y  o f  th e  
S t a t e  c o n t in u e s  t o  fa v o r  a r u l e  w h ic h ,  i n  any and a l l  
c i r c u m s t a n c e s ,  p r e c lu d e s  c o n s i d e r a t i o n  o f  w h e th e r  th e  s a l e  o f  
i n t o x i c a t i n g  l iq u o r  t o  an i n e b r i a t e d  p a tr o n  may b e  a p r o x im a te  
c a u s e d  o f  su b se q u e n t  in j u r y  ca u sed  t o  o t h e r s  by t h e  i n t o x i c a t e d  
c u s to m e r .

F i s h e r  v .  O 'C o n n o r 's ,  I n c . , 452 A . 2d 1313 ( 1 9 8 2 ) .  Court o f  
S p e c i a l  A p p e a ls ,  n o t in g  t h a t  F e ld e r  d e a l t  o n l y  w i t h  a c t i o n s  
b r o u g h t  by in ju r e d  t h ir d  p a r t y ,  s t a t e s  t h a t  same r a t i o n a l e  a c t s  
t o  b a r  a c t i o n  by p e r so n  who i s  in j u r e d  as  a r e s u l t  o f  h i s  own 
i n t o x i c a t i o n .  Cause o f  a c t i o n ,  s a id  t h e  C o u r t ,  "must a r i s e  from  
an a c t  o f  t h e  L e g i s l a t u r e . "  Court i n d i c a t e d  t h a t  s t a t u t e  making 
i t  a m isdem eanor t o  s e l l  a l c o h o l i c  b e v e r a g e s  t o  an  I n t o x i c a t e d  
p e r s o n  d o e s  n o t  c r e a t e  a c i v i l  c a u se  o f  a c t i o n .  [NOTE: 
C e r t i o r a r i  d e n ie d  by S t a t e  Court o f  A p p e a l s . ]

No D r a m  Shop Act. }



MASSACHUSETTS

[EDITOR'S NOTE: S ee  C hapter  1 3 9 ,  §§ 1 6 , 16A, w h ich  p e r m its
s t a t e  t o  e n j o i n  o p e r a t io n  o f  l i c e n s e d  a l c o h o l i c  b e v e r a g e  
e s t a b l i s h m e n t  a s  common n u i s a n c e ,  i n  s i t u a t i o n s  w here l i q u o r  I s  
" h a b i t u a l l y  s e r v e d  t o  p e r s o n s  who a r e  i n t o x i c a t e d  o r  . . .  t o  
p e r s o n s  whom th e  o p e r a t o r s  o f  s a id  p r e m is e s  know o r  have r e a s o n  
t o  know w i l l  o p e r a t e  a m otor v e h i c l e  under t h e  I n f l u e n c e  o f  
i n t o x i c a t i n g  l i q u o r  . . ." ]  ■ .  .  .

•* * ,f . * . * S*• • »
Case Comment

Adamain v .  Three S o n s ,  I n c . , 233 N .E .2 d  18 ( 1 9 6 7 ) .

W iska v .  S t .  S t a n i s l a u s  S o c i a l  C lub , I n c . , 390  N .E .2 d  1133  
(1979JT"

O 'H anley  v .  N in e t y - N in e ,  I n c . , 421 N .E .2d  920 ( 1 9 8 1 ) .
\

Cimlno v .  The M ilfo r d  K eg , I n c . , 431 N .E .2 d  920  ( 1 9 8 2 ) .

M ich n ik  -  Z ilberm an v .  Gordon L iq u o r s ,  I n c . , 4 4 0  N .E .2 d  1297  
(19877^ The widow o f  a b i c y c l i s t  who was s t r u c k  and k i l l e d  by an 
i n t o x i c a t e d  m inor b rou gh t a c t i o n  a g a i n s t  t h e  owner o f  th e  r e t a i l  
s t o r e  f o r  n e g l i g e n c e  i n  s e l l i n g  l i q u o r  t o  a m inor i n  v i o l a t i o n  o f  
s t a t u t e .  The S u p e r io r  Court e n t e r e d  judgm ent i n  f a v o r  o f  t h e  
P l a i n t i f f .  The s t o r e  owner a p p e a le d ,  on th e  g r o u n d s ,  among 
o t h e r s ,  t h a t  th e  a c c i d e n t  was n o t  f o r e s e e a b l e  a s  a m a tte r  o f  la w ,  
s i n c e  th e  m inor was s o b e r  a t  th e  t im e o f  th e  s a l e ,  t h e  s e l l e r  was 
n o t  aware t h a t  he would d r in k  w h i le  d r i v i n g ,  and th® s e l l e r  had 
no e v id e n c e  t h a t  th e  minor was n o t  o f  a g e .  The Court a f f ir m e d  
t h e  lo w e r  c o u r t ' s  judgm ent in  fa v o r  o f  p l a i n t i f f ,  h o ld in g  t h a t
( 1 ) t a v e r n  k e e p e r s  and r e t a i l  l i q u o r  v e n d o r s  h a v e  a d u ty  t o  
r e f u s e  t o  s e l l  l i q u o r  t o  m in o r , ( 2; a r e a s o n a b ly  p ru d en t p e r so n  
c o u ld  f o r e s e e  th e  r i s k s  in v o lv e d  i n  s e l l i n g  l i q u o r  t o  a  m in or ,  
w h e th e r  o r  n o t  he knew f o r  c e r t a i n  t h a t  t h e  m inor would be  
d r i v i n g ,  and (3 )  g iv e n  th e  p r e v a le n c e  o f  a c c i d e n t s  ca u sed  by  
d r in k in g  w h i l e  d r i v i n g ,  a r e a s o n a b ly  p r u d e n t  p e r s o n  sh o u ld  be  
aware o f  th e  p o s s i b i l i t y  t h a t  t h i s  would o c c u r .

No D r a m  Shop Act.



MICHIGAN

M .C .L .A . § 4 3 6 .2 2 ( 5 ) ;  MSA § 1 8 . 9 9 3 ( 5 ) . A c t io n s  f o r  i n j u r i e s ,  l o s s  
o f  s u p p o r t ;  l i m i t a t i o n s .  J

A w i f e ,  husband , c h i l d ,  p a r e n t ,  g u a r d ia n ,  o r  o t h e r  p e r so n  
in j u r e d  i n  p e r s o n ,  p r o p e r t y ,  means o f  s u p p o r t ,  o r  o t h e r w i s e ,  by a 
v i s i b l y  I n t o x i c a t e d  p erso n  by r e a s o n  o f  t h e  u n la w fu l  s e l l i n g ,  
g i v i n g ,  o r  f u r n i s h i n g  o f  i n t o x i c a t i n g  l i q u o r  t o  t h e  p e r s o n ,  i f  
t h e  s a l e  i s  proven  t o  be  a p r o x im a te  ca u sed  o f  t h e  i n j u r y  o r
d e a t h ,  s h a l l  have a  r i g h t  o f  a c t i o n  i n  h i s  o r  h e r  name a g a i n s t
t h e  p e r s o n  who by t h e  s e l l i n g ,  g i v i n g ,  o r  f u r n i s h i n g  th e  l i q u o r  
h a s  c a u s e d  o r  c o n t r ib u t e d  t o  t h e  i n t o x i c a t i o n  o f  t h e  p e r so n  o r  
who h a s  c a u se d  o r  c o n t r ib u t e d  t o  th e  i n j u r y .  The p r i n c i p a l  and 
s u r e t i e s  t o  a bond g i v e n  under t h i s  a c t  s h a l l  be l i a b l e ,  
s e v e r a l l y  and j o i n t l y ,  w i t h  t h e  p e r so n  s e l l i n g ,  g i v i n g ,  o r  
f u r n i s h i n g  a s p i r i t u o u s ,  i n t o x i c a t i n g ,  o r  m a lt  l i q u o r .  In an 
a c t i o n  p u r su a n t  t h i s  s e c t i o n ,  th e  p l a i n t i f f  s h a l l  h ave  th e  r i g h t  
t o  r e c o v e r  a c t u a l  damages in  a sum n o t  l e s s  th a n  $ 5 0 .0 0  i n  e a c h  
c a s e  i n  w h ich  th e  c o u r t  o r  j u r y  d e te r m in e s  t h a t  i n t o x i c a t i o n  was 
a p r o x im a te  c a u s e  o f  th e  i n j u r y  o r  d e a t h .  A s u r e t y  s h a l l  n o t  be  
l i a b l e  i n  e x c e s s  o f  th e  amount o f  th e  bond r e q u ir e d  by t h i s  a c t .  
An a c t i o n  s h a l l  be i n s t i t u t e d  w i t h in  2 y e a r s  a f t e r  t h e  i n j u r y  o r  
d e a t h  and a l l  f a c t u a l  d e f e n s e s  open t o  th e  a l l e g e d  i n t o x i c a t e d  
p e r s o n  o r  m inor s h a l l  be open and a v a i l a b l e  t o  th e  p r i n c i p a l  and 
s u r e t y .  In  th e  e v e n t  o f  th e  d e a th  o f  e i t h e r  p a r t y ,  t h e  r i g h t  o f  
a c t i o n  g i v e n  i n  t h i s  s e c t i o n  s h a l l  s u r v iv e  t o  o r  a g a i n s t  h i s  o r  
h e r  e x e c u t o r  o r  a d m in i s t r a t o r .  In e a c h  a c t i o n  by a  h u sband ,  
w i f e ,  c h i l d ,  o r  p a r e n t ,  th e  g e n e r a l  r e p u t a t i o n  o f  t h e  r e l a t i o n  o f  
husband and w i f e  o r  p a r e n t  and c h i l d  s h a l l  be prima f a c i e  
e v i d e n c e  o f  th e  r e l a t i o n ,  and th e  amount r e c o v e r e d  by e i t h e r
h u sb a n d , w i f e ,  p a r e n t ,  o r  c h i l d  s h a l l  be h i s  o r  h e r  s o l e  and
s e p a r a t e  p r o p e r t y .  The damages t o g e t h e r  w i t h  th e  c o s t s  o f  th e  
a c t i o n  s h a l l  be r e c o v e r e d  in  an a c t i o n  o f  t r e s p a s s  b e f o r e  a c o u r t  
o f  c o m p e te n t  j u r i s d i c t i o n .  I f  th e  p a r e n t s  o f  t h e  in j u r e d  o r  
d e c e a s e d  p e r so n  a re  e n t i t l e d  t o  dam ages, t h e  f a t h e r  and m other  
may s u e  s e p a r a t e l y ,  b u t  r e c o v e r y  by 1 I s  a b a r  t o  a c t i o n  by th e  
o t h e r .  An a c t i o n  a g a i n s t  a r e t a i l e r ,  w h o l e s a l e r ,  o r  anyone  
c o v e r e d  by  t h i s  a c t  or  a s u r e t y ,  s h a l l  n o t  be commenced u n l e s s  
t h e  m inor o f  th e  a l l e g e d  i n t o x i c a t e d  p e r so n  i s  a named d e fe n d a n t  
i n  t h e  a c t i o n  and i s  r e t a in e d  In  th e  a c t i o n  u n t i l  t h e  l i t i g a t i o n  
i s  c o n c lu d e d  by t r i a l  o r  s e t t l e m e n t .  The bond r e q u ir e d  by t h i s  
a c t i o n  s h a l l  c o n t in u e  from y e a r  t o  y e a r  u n l e s s  s o o n e r  c a n c e le d  by 
t h e  s u r e t y .



C ase Comment

Brooks v .  Cook, 7 N.W. 216 ( 1 8 8 0 ) .  I n t o x i c a t e d  a d u l t s  may 
n o t  r e c o v e r  f o r  t h e i r  i n j u r i e s .

Behnke v .  P i e r s o n , 21 M ich . App. 219 ( 1 9 7 0 ) .  Court o f
A p p e a ls  s a i d  t h a t  s t a t e  law  makes no p r o v i s i o n  f o r  h o ld in g  
p r i v a t e  i n d i v i d u a l s  l i a b l e  f o r  f u r n i s h i n g  a l c o h o l i c  b e v e r a g e s  
w i t h o u t  m on etary  g a i n  f o r  s o c i a l  c o u r t e s y  o r  h o s p i t a l i t y  r e a s o n s .

Manuel v .  W eitzm an, 191 N.W.2d 4 7 4  ( 1 9 7 1 ) .  Supreme Court  
s a i d  t h a t  s t a t u t e  a f f o r d s  e x c l u s i v e  remedy f o r  i n j u r i e s .

V  L o v e r  v .  Sampson. 205 N.W .2d 69 ( 1 9 7 2 ) .  C ourt o f  A ppeals  
s a i d  t h a t  s t a t e  law  i s  n o t  a p p l i c a b l e  t o  p r i v a t e  i n d i v i d u a l s  who 
a r e  n o t  t a v e r n  o w n e r s .  Says t h a t  Manual a l s o  d o e s  n o t  a p p ly  
s i n c e  i t  o n l y  a p p l i e s  t o  ta v e r n  owners and f u r n i s h i n g  b e v e r a g e s  
t o  a d u l t s  ( n o t ,  a s  h e r e ,  t o  m in o r s ) .

S c h u tz  v .  Murphy, 297 N.W .2d 676 ( 1 9 8 0 ) .

M este  v .  C u r le y . 310 N.W.2d 242 ( 1 9 8 1 ) .

Browder v .  I n t e r n a t i o n a l  F i d e l i t y  I n s u r a n c e  Company. 321  
N.W.7 3  668 ( 1 9 8 2 ) .  Supreme Court s a id  t h a t  l e g i s l a t u r e  o b v io u s ly  
in t e n d e d  dram shop a c t  t o  be  th e  e x c l u s i v e  c a u s e  o f  a c t i o n  ' fo r  
r e c o v e r y .

C u ssa n s  v .  H a r r i s , 325 N.W.2d 793 ( 1 9 8 2 ) .

C ornack v .  S w een ey . 339 N.W .2d 26 ( 1 9 8 3 ) .  C ourt o f  A ppeals  
r e s t a t e d  Browder^ h o ld in g  no common law a c t i o n  f o r  n e g l ig e n c e  
r e m a in s  f o r  n e g l i g e n c e  i n  s e l l i n g  t o  m inora o r  v i s i b l y  
I n t o x i c a t e d  p e r s o n s .  C i t in g  B r o o k s . Court s a id  t h a t  t h e r e  i s  no 
i n d i c a t i o n  t h a t  l e g i s l a t u r e  in te n d e d  t o  exem pt m in ors  from r u l e  
p r o h i b i t i n g  i n t o x i c a t e d  p e r so n  t o  r e c o v e r  f o r  i n j u r i e s .  In ju red  
i n t o x i c a t e d  m inor h as no g r e a t e r  r i g h t  t o  r e c o v e r  under s t a t u t e  
th a n  i n t o x i c a t e d  a d u l t .

Lu c l d o  v .  A p o l lo  Lanes St Bar. I n c . ,  e t  a l . , 333  N.W.2d 246  
(1987JT Minor p l a i n t i f f  was ■ s e r v e d  a l c o h o l i c  b e v e r a g e s  a t  two 
b a r s ,  w h ic h  d id  n o t  in q u ir e  ab ou t h i s  age and s e r v e d  him w h ile  he  
was v i s i b l y  i n t o x i c a t e d .  He l a t e r  was i n v o lv e d  i n  an au tom ob ile  
a c c i d e n t ,  s u s t a i n i n g  i n j u r i e s .  He sued b o th  b a r s .  The Court o f  
A p p e a ls  u p h e ld  th e  t r i a l  c o u r t ' s  award o f  summary judgment in  
f a v o r  o f  D e fe n d a n ts ,  s t a t i n g  t h a t  e a r l i e r  c a s e s  had in d ic a te d  
t h a t  t h e  s t a t e  Dram Shop law i s  th e  e x c l u s i v e  remedy f o r  i n j u r i e s  
a r i s i n g  o u r  o f  th e  s e r v in g  o f  a l c o h o l i c  b e v e r a g e s ,  t h a t  t h e r  i s  
no common-law remedy in  th e  s t a t e  and t h a t  a  m inor i s  n o t  an 
I n n o c e n t  p e r s o n  e n t i t l e d  t o  r e c o v e r y  under th e  s t a t u t e .



L o n g s t r e t h  v .  F i t z g i b b o n , 335 N.W.2d 677 ( 1 9 8 3 ) .  S t a t u t e  n o t  
l i m i t e d  t o  l i c e n s e e s .  C ourt o f  A p p ea ls  h e ld  t h a t  c i v i l  a c t i o n
p o s s i b l e  aga in p  a s o c i a l  h o s t  o r  o t h e r s  n o t  under p u rv iew  o f  
L iq u o r  C o n tr o l  tfu- ; f o r  f u r n i s h i n g  a l c o h o l i c  b e v e r a g e s  t o  m inor .

B a r r e t t  v .  C am p b ell, 345 N.W.2d 614 ( 1 9 8 3 ) .  P a s se n g e r
in j u r e d  In  a u to m o b ile  a c c i d e n t  n o t  e n t i t l e d  t o  r e c o v e r  from  
s e l l e r  t o  d r i v e r ,  s i n c e  p a s s e n g e r  p a r t i c i p a t e d  i n  p u r c h a s in g  
d r i n k s .

H a sty  v .  B ro u g h to n a 348 N.W .2d 299 ( 1 9 8 4 ) .  R e s o r t  to
l e g i s l a t i v e  h i s t o r y  im p o r ta n t  s i n c e  a c t  c r e a t e s  remedy and r i g h t  
w h ic h  d id  n o t  e x i s t  a t  common la w . C ourt o f  A p p ea ls  r e f u s e d  t o  
e x t e n d  l i a b i l i t y  t o  i n t o x i c a t e d  m inor o r  a d u l t  f  . h i s  o r  h e r  own 
i n j u r i e s .  •
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MINNESOTA

M inn. S t a t a .  3 4 0 . 9 5 * I n j u r i e s  ca u sed  by i n t o x i c a t i o A ,  c i v i l  
a c t i o n s .

E very  husband, w i f e ,  c h i l d ,  p a r e n t ,  g u a r d ia n ,  e m p lo y e r ,  o r  
o t h e r  p e r s o n  who i s  in ju r e d  in  p e r so n  o r  p r o p e r t y ,  o r  means o f  
s u p p o r t ,  o r  in c u r s  o t h e r  p e c u n ia r y  l o s s  by any i n t o x i c a t e d ,  
p e r so n ,"  o r  by th e  i n t o x i c a t i o n  o f  any p e r s o n ,  h a s  a  r i g h t  o£  
a c t i o n ,  i n  h i s  own name, a g a i n s t  any p e r so n  who, by  i l l e g a l l y  
s e l l i n g  o r  b a r t e r i n g  i n t o x i c a t i n g  l i q u o r s  o r  n o n - i n t o x i c a t i n g  
m a lt  l i q u o r s ,  ca u se d  th e  i n t o x i c a t i o n  o f  t h a t  p e r s o n ,  f o r  a l l  
dam ages s u s t a i n e d .  A l l  damages r e c o v e r e d  by a m inor u n d er  t h i s  
s e c t i o n  s h a l l  be  p a id  e i t h e r  t o  th e  m inor o r  t o  h i s  p a r e n t ,

tu a r d ia n ,  o r  n e x t  f r i e n d ,  a s  th e  c o u r t  d i r e c t s .  A l l  s u i t s  f o r  
amages u n d er  t h i s  s e c t i o n  s h a l l  be by c i v i l  a c t i o n  in  any  

c o u r t  o f  t h i s  s t a t e  h a v in g  j u r i s d i c t i o n .  A c t io n s  f o r  damages 
b a s e d  upon l i a b i l i t y  im posed by t h i s  s e c t i o n  s h a l l  be govern ed  
b y  s e c t i o n  6 0 4 ,0 1 .  The p r o v i s i o n s  o f  s e c t i o n  6 0 4 .0 1 ,  a s  
a p p l i e d  un d er  t h i s  s e c t i o n ,  do n o t  a p p ly  t o  a c t i o n s  f o r  i n j u r y  
t o  p e r s o n s ,  p r o p e r t y ,  o r  l o s s  o f  means o f  su p p o r t  b r o u g h t  by a  
h u sb a n d , w i f e ,  c h i l d ,  p a r e n t ,  g u a rd ia n  o r  o t h e r  d ep en d en t  o f  an 
i n t o x i c a t e d  p e r s o n .

M inn. S t a t s .  3 4 0 .9 5 1 . N o t i c e  o f  I n j u r y .

Every p e r s o n  who c la im s  dam ages, and e v e r y  p e r s o n  o r  h i s  
i n s u r e r  who c la im s  c o n t r i b u t i o n  o r  in d e m n ity ,  from any  
m u n i c i p a l i t y  owning and o p e r a t in g  a m u n ic ip a l  l i q u o r  s t o r e  o r  
from  th e  l i c e n s e e  o f  any l i c e n s e d  l i q u o r  e s t a b l i s h m e n t  f o r  o r  
on a c c o u n t  o f  any in j u r y  w i t h in  th e  sc o p e  o f  s e c t i o n  3 4 0 .9 5 ,  
s h a l l  g i v e  a  w r i t t e n  n o t i c e  t o  th e  g o v e r n in g  body o f  th e  
m u n i c i p a l i t y  o r  th e  l i c e n s e e  o f  th e  l i q u o r  e s t a b l i s h m e n t ,  as  
t h e  c a s e  may b e ,  s t a t i n g :

( 1 )  The t im e and d a te  when, and p er so n  t o  whom th e  l i q u o r  
was s o l d  o r  b a r t e r e d ;

( 2 )  The name and a d d r e s s  o f  th e  p er so n  o r  p e r s o n s  who were  
I n j u r e d  o r  whose p r o p e r ty  was damaged;

( 3 )  The ap proxim ate  t im e  and d a te  and th e  p l a c e  where any  
i n j u r y  t o  p e r so n  o r  p r o p e r ty  o c c u r r e d .  Every m u n i c i p a l i t y  o r  
l i c e n s e e  who c la im s  c o n t r i b u t i o n  o r  i n d e m n i f i c a t i o n  from any  
o t h e r  l i c e n s e e  or  m u n i c i p a l i t y  s h a l l  g i v e  a w r i t t e n  n o t i c e  i n



th e  form and manner s p e c i f i e d  i n  t h i s  s e c t i o n  t o  th e  o t h e r  
m u n i c i p a l i t y  o r  l i c e n s e e .

No e r r o r  o r  o m is s io n  in  t h e  n o t i c e  s h a l l  v o id  th e  e f f e c t  o f  
th e  n o t i c e ,  i f  o t h e r w is e  v a l i d ,  u n l e s s  t h e  e r r o r  o r  o m is s io n  i s  
o f  a s u b s t a n t i a l l y  m a t e r ia l  n a t u r e .

In  th e  c a s e  o f  c la im s  f o r  c o n t r i b u t i o n  o r  in d e m n ity  t h i s  
n o t i c e  s h a l l  be s e r v e d  w i t h in  120 days a f t e r  th e  i n j u r y  o c c u r s ,  
o r  w i t h i n  60 days a f t e r  r e c e i v i n g  w r i t t e n  n o t i c e  o f  a c la im  f o r  
c o n t r i b u t i o n  o r  in d e m n ity ,  w h ic h e v e r  i s  a p p l i c a b l e ,  and no 
a c t i o n  f o r  c o n t r i b u t i o n  o r  in d e m n ity  t h e r e f o r  s h a l l  . b e  
m a in ta in e d  u n l e s s  th e  n o t i c e  has b e e n  g i v e n .  . In  th e .  c a s e  o f  a
c l a i m  f o r  damages th e  n o t i c e  s h a l l  b e  s e r v e d  by th e  c l a i m a n t ’ s
a t t o r n e y  w i t h in  120 d ays  o f  t h e  d a t e  o f  e n t e r i n g  an
a t t o m e y - c l i e n t  r e l a t i o n s h i p  w i t h  th e  p e r s o n  i n  reg a rd  t o  th e
c l a i m ,  and no a c t i o n  f o r  damages s h a l l  be  m a in ta in e d  u n l e s s  th e  
n o t i c e  h a s  b een  g i v e n .

A c t u a l  n o t i c e  o f  s u f f i c i e n t  f a c t s  t o  r e a s o n a b ly  p u t  th e  
g o v e r n in g  body o f  th e  m u n i c i p a l i t y  o r  t h e  l i c e n s e e  o f  t h e  
l i q u o r  e s t a b l i s h m e n t ,  a s  th e  c a s e  may b e ,  o r  i t s  i n s u r e r ,  on  
n o t i c e  o f  a p o s s i b l e  c l a i m ,  s h a l l  be c o n s tr u e d  t o  com ply w i t h  
t h e  n o t i c e  r e q u ir e m e n ts  h e r e i n .

No a c t i o n  s h a l l  be m a in ta in e d  f o r  i n j u r y  u n d er  s e c t i o n  
3 4 0 .9 5  u n l e s s  commenced w i t h in  two y e a r s  a f t e r  t h e  i n j u r y .

Minn. S t a t s .  3 4 0 .1 1  sub d . 2 1 . T h is  s e c t i o n ,  ad op ted  in  
1983^ f s  n o t  r e p r in t e d  h e r e .  However, i t  r e q u i r e s  t h a t  a l l  
l i c e n s e e s  subm it p r o o f  o f  f i n a n c i a l  r e s p o n s i b i l i t y  f o r  
l i a b i l i t y  u n d er  § 3 4 0 .9 5  a f t e r  A ugust 1 ,  1 9 8 3 .  Such p r o o f  can  
b e  s a t i s f i e d  by su b m is s io n  o f  e v id e n c e  o f  in s u r a n c e  c o v e r a g e  in  
t h e  amount o f  $ 5 0 ,0 0 0  f o r  e a c h  i n d i v i d u a l  and $ 1 0 0 .0 0  f o r  e a c h  
o c c u r r e n c e .

C ase Comment

Hammerschmidt v .  M oore, 274 N.W.2d 79 ( 1 9 7 8 ) .

R o b in so n  v .  LaM ott, 289 N.W .2d 60 ( 1 9 7 9 ) .  Bar p a tr o n  sued  
b a r  and i t s  bonding company, b e c a u s e  p a tr r o n  was a l l e g e d l y  s o ld  
i n t o x i c a t i n g  l i q u o r  w h i l e  i n t o x i c a t e d  and was s t r u c k  bv  
a u t o m o b i le  a f t e r  l e a v i n g  b a r .  The Supreme Court h e ld  t h a t  ( l )  
t h e  M in n e so ta  C i v i l  Damage A ct d o es  n o t  c r e a t e  a  c a u s e  o f  
a c t i o n  i n  fa v o r  o f  one in ju r e d  by r e a s o n  o f  h i s  own 
i n t o x i c a t i o n ,  w h eth er  o r  n o t  he i s  an a l c o h o l i c ;  (2 )  su c h  Act  
i s  th e  e x c l u s i v e  remedy a g a i n s t  su c h  l i q u o r  v e n d o r s ;  and (3 )  a 
p a r t y  in j u r e d  b e c a u se  o f  h i s  own i n t o x i c a t i o n  i s  n o t  p r e c lu d e d



from p r o c e e d in g  under a p p l i c a b l e  s t a t u t e  a g a i n s t  a l i q u o r  
v en d o r  a s u r e t y  bond b e c a u s e  o f  h i s  i n a b i l i t y  t o  o t h e r w is e
r e c o v e r  u n d er  su ch  A c t ,  s i n c e  a p p l i c a b l e  s t a t u t e  i s  by i t s  own 
term s a p e n a l  s t a t u t e ,  and th u s  r e c o v e r y  u n d er  t h a t  s e c t i o n
s h o u ld  n o t  be p r e c lu d e d  by p l a i n t i f f ' s  c u l p a b i l i t y  o r  i n a b i l i t y
t o  o t h e r w i s e  r e c o v e r  under $ 3 4 0 .9 5 ,  o r  a t  common la w .

Wegan v .  V i l l a g e  o f  L e x in g t o n , 309 N.W.2d 273 ( 1 9 8 1 ) .

Cady v .  Colem an, 315 N.W.2d 593 ( 1 9 8 2 ) .  A c t io n  was b ro u g h t  
on b e h a l f  o £  a u to m o b ile  o c c u p a n ts  in ju r e d  i n  a  c o l l i s i o n  w i t h  
v e h i c l e  d r i v e n  by  an i n t o x i c a t e d  d r i v e r .  The I n t o x i c a t e d . 
d r i v e r  had a t t e n d e d  a s o c i a l  g a t h e r in g  w i t h  b u s i n e s s  c l i e n t s  
who p u r c h a se d  d r in k s  f o r  d e fe n d a n t  d r i v e r ,  a f t e r  he  was v i s i b l y  
i n t o x i c a t e d .  S u i t  was . b r o u g h t  a g a i n s t  d e fe n d a n t  d r i v e r ,  th e  
c o u n tr y  c lu b  in  w hich  d e fe n d a n t  d r i v e r  became i n t o x i c a t e d ,  and 
t h e  v a r i o u s  b u s i n e s s e s  r e p r e s e n t e d  by th e  c l i e n t s  who p u rch a sed  
l i q u o r  f o r  d e fe n d a n t  d r i v e r .

R esp o n d e n t  co n ten d ed  t h a t  a p p e l l a n t ,  a la w  f ir m  whose  
em p lo y e e  p u r c h a se d  l i q u o r  f o r  d e fe n d a n t  d r i v e r ,  was l i a b l e  t o  
them u n d er t h e  M in n eso ta  C i v i l  Damages A c t ,  b e c a u s e  a p p e l l a n t  
" s o ld  o r  b a r t e r e d ,"  r a t h e r  th a n  g a v e ,  l i q u o r  t o  d e fe n d a n t
d r i v e r .  The d i s t r i c t  c o u r t  d e n ie d  a p p e l l a n t ' s  m o tio n  f o r  
summary ju d g m e n t ,  h o ld in g  t h a t  th e  f u r n i s h i n g  o f  l i q u o r  t o  
d e fe n d a n t  d r i v e r  c o u ld  h ave  been  a b a r t e r ,  s i n c e  a p p e l l a n t  
p r o v id e d  him w i t h  e n t e r ta in m e n t  w i t h  th e  e x p e c t a t i o n  t h a t  
d e f e n d a n t  d r i v e r  c o u ld  c o n t in u e  t o  r e f e r  b u s i n e s s  t o  th e  law  
f i r m .

The M in n e so ta  Supreme Court r e v e r s e d ,  h o ld in g  t h a t  s i n c e  
th e  L e g i s l a t u r e  amended § 3 4 0 .9 5  in  1977 by d e l e t i n g  th e  words  
"or g i v i n g , "  th e  L e g i s l a t u r e  in te n d e d  t o  i n s u l a t e  s o c i a l  h o s t s  
from l i a b i l i t y  r e g a r d l e s s  o f  th e  terms under w h ich  t h e y  p r o v id e  
t h e i r  g u e s t s  w i t h  l i q u o r .  The Court a l s o  h e ld  t h a t  no b a r t e r  
t o o k  p l a c e  b e c a u s e  no c o n s i d e r a t i o n  was g iv e n  i n  e x ch a n g e  f o r  
a p p e l l a n t ' s  l i q u o r .

A l s o  s e e  Conde v .  C i t y  o f  S p r in g  Lake P a r k , 314 N.W .2d 836  
(1 9 8 2 )  w here tHe M in n eso ta  Supreme Court h e ld  t h a t  " th e  
s p e c i f i c  rem oval o f  th e  word ' g i v i n g '  i s  l e g i s l a t i v e  a c t i v i t y  
w h ic h  we i n t e r p r e t  h e r e  as  i n t e n t  t o  preempt a C i v i l  Damages 
A c t  o r  common-law remedy a g a i n s t  s o c i a l  h o s t s . "

Joh n son  v .  M oberg. 334 N.W .2d 411 ( 1 9 8 3 ) .  Supreme Court  
d e c l a r e d  u n c o n s t i t u t i o n a l  a l e s s  r e s t r i c t i v e  s ta n d a r d  ( s a l e  t o  
" i n t o x i c a t e d "  p e r s o n )  f o r  l i a b i l i t y  o f  3 . 2  b e e r  v en d o r  th an  
e x i s t e d  f o r  v en d o r  o f  i n t o x i c a t i n g  l i q u o r  ( s a l e  t o  " o b v io u s ly  
i n t o x i c a t e d "  p e r s o n ) .



W alker v .  Kennedy, 338 N.W .2d 254 ( 1 9 8 3 ) .  Supreme Court  
s t a t e H  t h a t  pernon who f u r n is h e d  p a rty , f a c i l i t i e s ,  b u t  n o t  
l i q u o r  s e r v e d  t h e r e ,  was n o t  l i a b l e  f o r  i n j u r i e s  t o  i n t o x i c a t e d  
m in o r .

P a u tz  v .  C a l -R o s s .  I n c . , 340 N.W.2d 338 ( 1 9 8 3 ) .  Supreme 
C o u r t ,  d i s t i n g u i s h i n g  Conde, s t a t e d  t h a t  v en d o r  o f  i n t o x i c a t i n g  
l i q u o r  i s  e n t i t l e d  t o  c o n t r i b u t i o n  from i n t o x i c a t e d  p e r so n  w i th  
r e s p e c t  t o  damages s u s t a in e d  by th e  p e r s o n ' s  w i f e  and c h i l d  in  
a f i r e  s e t  by th e  i n t o x i c a t e d  p e r s o n .

H o l l e r i c h  v .  C i ty  o f  Good Thunder, 340 N.W .2d 665 ( 1 9 8 3 ) . .  
Supreme C ourt s t a t e d  t h a t  an a f t e r  hou rs  s a l e  i s  an i l l e g a l  
s a l e  w i t h i n  t h e  meaning o f  th e  dram shop l a v ,  b u t  th e  p l a i n t i f f  
m ust show a l i n k  b etw een  t h e  s a l e  and th e  i n t o x i c a t i o n  o f  th e  
p u r c h a s e r  ( h e r e ,  n o th in g  a p p a r e n t  t h a t  B a le  was made t o  
i n t o x i c a t e d  i n d i v i d u a l ) .

McGuire v .  CStL R e s ta u r a n t ,  I n c . , 346 N.W .2d 605 ( 1 9 8 4 ) .  
Supreme Court h e ld  t h a t  s t a t u t e ,  In  e f f e c t  b e tw een  1977 and 
1 9 o 2 ,  l i m i t i n g  l i a b i l i t y  o f  v en d o r  o f  i n t o x i c a t i n g  l i a u o r  t o  
$ 2 5 0 ,0 0 0 ,  b u t  im p osin g  no l i m i t  on s a l e  by v en d o r  o f  3 . z  b e e r ,  
was u n c o n s t i t u t i o n a l l y  d i s c r i m i n a t o r y .  S t a t u t e  r e p e a le d  in  
1 9 8 2 .
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No Dram Shop A c t .

Case Comment

M unford, I n c .  v .  P e t e r s o n , 368 S o . 2d 213 ( 1 9 7 9 ) .  The
p a r e n t s  and b r o t h e r s  o t  a m inor p a s s e n g e r  who d i e d  a s  a r e s u l t  
o f  an  a u to m o b i le  a c c i d e n t  b r o u g h t  a w r o n g fu l  d e a t h  a c t i o n  
a g a i n s t  t h e  d r i v e r  and t h e  s e l l e r  o f  a l c o h o l i c  b e v e r a g e s .  The 
C i r c u i t  C ourt e n t e r e d  a v e r d i c t  i n  f a v o r  o f  p l a i n t i f f s  f o r  
$ 100,000  a g a i n s t  th e  s e l l e r  o f  t h e  a l c o h o l i c  b e v e r a g e s  and 
r e t u r n e d  a v e r d i c t  i n  f a v o r  o f  t h e  d r i v e r .  S e l l e r  a p p e a le d .  
The Supreme C ourt h e ld  t h a t  a c o m p la in t  a l l e g i n g  a v i o l a t i o n  o f  
t h e  s t a t u t e  g o v e r n in g  t h e  s a l e  o f  a l c o h o l i c  b e v e r a g e s  s t a t e d  a 
c a u s e  o f  a c t i o n ,  th e  v i o l a t i o n  o f  a  s t a t u t e  c o n s t i t u t e s  
n e g l i g e n c e  p e r  s e  and , i f  t h a t  n e g l i g e n c e  p r o x im a t e ly  c a u s e d  o r  
c o n t r i b u t e d  t o  "the i n j u r y ,  th e n  th e  in j u r e d  p a r t y  i s  e n t i t l e d  
t o  r e c o v e r .

/
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MISSOURI

C ase Comment

Sampson v .  W.F. E n t e r p r i s e s , I n c . , 611 S .V .2 d  333 ( 1 9 8 1 ) .  
P a r e n ts  b r o u g h t  a c t i o n  a g a i n s t  th e  owners o f  two c o c k t a i l  
lo u n g e s  and a  m otor v e h i c l e  d e a l e r s h i p  f o r  t h e  a l l e g e d  w ro n g fu l  
d e a t h ,  o f  t h e i r  "jnlnor s o n .  The C i r c u i t  C ourt d i s m is s e d  th e  
p l a i n t i f f ' s  p e t i t i o n .  The Court o f  A p p ea ls  r e v e r s e d ,  h o ld in g  
t h a t  u n d er  t h e  s t a t u t e  p r o h i b i t i n g  a s  a m isdem eanor th e  s a l e  o f  
i n t o x i c a n t s  t o  m in o r s ,  a c i v i l  c a u se  o f  a c t i o n  ca n  a r i s e  i n  
f a v o r  o f  a m inor who s u f f e r s  in j u r y  a s  a r e s u l t  o f  becom ing  
i n t o x i c a t e d  on l i q u o r  s o ld  t o  him i n  a d r in k in g  e s t a b l i s h m e n t .

N e s b i t t  v .  W estp ort  S q u a re ,  L t d . , 624 S .W .2d 519 ( 1 9 8 1 ) .  
E xten d ed  h o ld in g  in  Sampson t o  p erm it  a t h ir d  p a r t y  a c a u s e  o f  
a c t i o n  a g a i n s t  a  ta v e r n  owner f o r  i n j u r i e s  c a u se d  by an  
I n t o x i c a t e d  m inor who had been  s e r v e d  l i q u o r  i n  th e  t a v e r .

C arver e t  a l .  v .  S c h a fe r  e t  a l . , 647 S.W .2d 570  ( 1 9 8 3 ) .  
P l a i n t i f f s  s o u g h t  damages f o r  w ro n g fu l  d e a th  from t a v e r n  owner  
who s o ld  d r in k s  t o  an a lr e a d y  i n t o x i c a t e d  a d u l t ,  who c a u se d  th a  
d e a t h  o f  a p p e l l a n t ' s  husband . Court n o ted  Sampson h o ld in g  t h a t  
v i o l a t i o n  o f  a s t a t u t e  w h ich  f o r b id s  s e r v in g  l i q u o r  t o  a minor  
may c o n s t i t u t e  n e g l i g e n c e  p er  s e . T h is  c a s e  c o n s t i t u t e d  s im p le  
n e g l i g e n c e ,  and Court found- t h a t  s t a t e  p u b l i c  p o l i c y  r e q u ir e s  a 
s ta n d a r d  o f  o r d in a r y  c a r e  a g a i n s t  i n j u r i e s  r e a s o n a b ly  t o  be  
a n t i c i p a t e d .  S tandard  i n  t h i s  c a s e  imposed a d u ty  to  a v o id  
s u p p ly in g  p a tr o n  w i th  a l c o h o l i c  b e v e r a g e s  o n c e  i t  become  
a p p a r e n t  t h a t  he was i n t o x i c a t e d .  Court s a id  t h i s  s ta n d a rd  i s  
su p p o r te d  by t h e  " w e ll-d o cu m en ted  f o r s e e a b i l i t y  o f  a c c i d e n t  
c a u se d  by drunken d r i v e r s ."  Case remanded f o r  t r i a l .

i
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M O N T A N A

C a s e  C o m m e n t

Deeds  v .  U n i t e d  S t a t e s . 306 F e d .  Supp .  348 (1969).
D e f e n d a n t  non-commisa t o n e d  o f f i c e r s '  c l u b  . f o u n d  l i a b l e  for- 
i n j u r i e s  c a u s e d  b y  . ̂ i n t o x i c a t e d  p a t r o n ,  . s i n c e ^ l u b  ; v i o l a t e d  
s t a t e  l a v  i n  s e r v in g '  a l c o h o l i c  b e v e r a g e s  t o  p a t r o n , ; k now in g  h e  
was a m i n o r  and  o b v i o u s l y  i n t o x i c a t e d . - .  '

Runge v .  Watts  , 589 P . 2d 145 (1979). P assenge r  i n
i n t o x i c a t e d  m ino r*  s a u t o m o b i l e  b r o u g h t  a c t i o n  a l l e g i n g  
n e g l i g e n c e  on  t h e  p a r t  o f  homeowner i n  s e r v i n g  a l c o h o l i c  t o  t h e  
m i n o r  d r i v e r  whose i n t o x i c a t i o n  r e s u l t e d  i n  p l a i n t i f f ' s
i n j u r y .  The D i s t r i c t  C o u r t  d i s m i s s e d  t h e  c l a i m  and t h e  
p a s s e n g e r  a p p e a l e d .  The Supreme C o u r t  h e l d  t h a t  i n  an  a c t i o n  
b y  a p a s s e n g e r  i n  t h e  m i n o r ' s  a u t o m o b i l e ,  any  c o n t r i b u t o r y  
n e g l i g e n c e  o n  t h e  p a r t  o f  t h e  m in o r  w ou ld  n o t  b a r  r e c o v e r y  b y  
t h e  p a s s e n g e r .  Howeve r ,  s a i d  t h e  C o u r t ,  and t h a t  i n  a b s e n c e  o f  
a s t a t u t e  t o  t h e  c o n t r a r y ,  t h e r e  c a n  b e  no c a u s e  o f  a c t i o n  
a g a i n s t  one f u r n i s h i n g  l i q u o r  so l o n g  as t h e  p e r s o n  t o  whom 
l i q u o r  was so ld- o r  g i v e n  was n o t  i n  su ch  a s t a t e  o f  
h e l p l e s s n e s s  as t o  b e  d e p r i v e d  o f  h i s  w i l l p o w e r  o r  
r e s p o n s i b i l i t y  f o r  h i s  b e h a v i o r .

J oh n son  v .  U n i t e d  S t a t e s , 496 F e d .  Supp .  597 (1980). C o u r t  
f o l l o w e d  D e e d s , d i d  n o t  m e n t i o n  R ung e , i n  h o l d i n g  m i l i t a r y  c l u b  
l i a b l e  s i n c e  I t  p e rm i t t e d  d r i v e r  t o  " rema in  p a s t  2 a .m .  c l o s i n g  
t im e  and c o n t i n u e  t o  consume a l c o h o l i c  b e v e r a g e s .

N o  D r a m  S h o p  A c t .



N E B R A S K A

C a s e  C o m m e n t

Ho lmes  v .  C l r c o , 244 N .W .2d 65 (1976). An I n j u r e d  p a r t y  
I n s t i t u t e d  a c t i o n  a g a i n s t  a t a v e r n  owner  > and h i s  em p lo y ee  t o ‘ 
r e c o v e r  damages f o r  I n j u r i e s  s u s t a i n e d  when t h e  v e h i c l e  . i n  -.t ; 
w h i c h  she  was r i d i n g  c o l l i d e d  w i t h  a n  a u t om o b i l e ,  d r i v e n  b y  a  ! . 
t h i r d  p a r t y  who a l l e g e d l y  was s e r v e d  a l c o h o l  i n  t h e  owne r1« 
t a v e r n .  The D i s t r i c t  C o u r t  d i s m i s s e d  t h e  p e t i t i o n  f o r  f a i l i n g  
t o  s t a t e  a ca u s e  o f  a c t i o n .  On a p p e a l ,  t h e  N eb ra ska  Supreme 
C o u r t  h e l d  t h a t  i n  ab sen ce  o f  l e g i s l a t i o n  s p e c i f i c a l l y  so 
p r o v i d i n g ,  t h e  t a v e r n  owner o r  o p e r a t o r  w ou ld  n o t  b e  l i a b l e  t o  
t h i r d  p a r t i e s  i n j u r e d  b y  t h e  i n t o x i c a t e d  p e r s o n s  t o  whom t h e  
t a v e r n  owner  had s e r v e d  l i q u o r  i n  v i o l a t i o n  o f  t h e  L i q u o r  
C o n t r o l  A c t .

N o  D r a m  S h o p  Ac t.
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N E V A D A

Case  Comment

Hamm v .  C a rs o n  C i t y  N u g g e t t ,  I n c . . 450 P . 2d 358 (1969). 
A c t i o n  f o r  w r o n g f u l  d e a t h  was b r o u g h t  b y  t h e  h e i r s  o f  
p r e d e s t r i a n s  - k i l l e d  b y ’ an  a u t o m o b i l e  d r i v e n  ,\by l a  . d r u nk en  
d r iV ' e r ,  a g a i n s t  t h e  t a v e r n  k e e p e r  who a l l e g e d l y  " s o ld  l i q u o r  t o  
t h e  o f f e n d i n g  d r i v e r .  On a p p e a l  f rom summary j u d gm e n t  t h e  
N evada  Supreme C o u r t  h e l d  t h a t  t h e  h e i r s  d i d  n o t  h a v e  a c l a im  
f o r  w r o n g f u l  d e a t h  a g a i n s t  t h e  t a v e r n  k e e p e r  and t h a t  t h e  
v i o l a t i o n  o f  t h e  s t a t u t e  p r o v i d i n g  t h a t  any  p e r s o n  i n  c h a r g e  o f  
a s a l o o n  o r  b a r  who s e l l s  i n t o x i c a t i n g  l i q u o r  t o  any  p e r s o n  who 
i s  d r u n k  i s  g u i l t y  o f  a m isdemeano r  does n o t  impose  c i v i l  
l i a b i l i t y  on one i n  c h a r g e  o f  t h e  b a r  n o r  i s  s u c h  v i o l a t i o n  
n e g l i g e n c e  p e r  s e .

D a v i e s  v .  B u t l e r , 602 P . 2d 605 (1979).

Van C l e v e  v .  K l e t z - M i l l  M i n l t  M a r t , 633 P . 2d 1220 (1981).

B e l l  v .  A l p h a  Tau Omega F r a t e r n i t y . 642 P . 2d 161 (1982).

Y o s c o v i t c h  y .  Wasson , 645 P . 2d 975 (1982). A m i n o r  d r i v i n g  
a c a r  c o l l i d e d  w i t h  a n  i n j u r e d  a m o to c y l e  p a s s e n g e r  a f t e r  
h a v i n g  consumed a l c o h o l i c  b e v e r a g e s ,  and t h e  m o t o r c y l e
p a s s e n g e r  b r o u g h t  a c t i o n  to  r e c o v e r  damages a g a i n s t  t h e  d r i v e r  
and  t h e  s t o r e  owners who s o l d  h im  t h e  a l c o h o l .  The l o w e r  c o u r t  
g r a n t e d  t h e  s t o r e  owne r 's  m o t i o n  t o  d i s m i s s ,  and p l a i n t i f f
a p p e a l e d .  The Supreme C o u r t  o f  Nevada a f f i r m e d ,  h o l d i n g  t h a t  
p l a i n t i f f  had no g rounds  f o r  r e c o v e r y  on t h e  b a s i s  o f  a c a u s a l  
c o n n e c t i o n  b e tw e en  t h e  s a l e  o f  t h e  a l c o h o l  and t h e  a c c i d e n t ,
and t h a t  t h e  v i o l a t i o n  o f  s t a t u t e s  p r o h i b i t i n g  t h e  s a l e  o f  
a l c o h o l  t o  m in o r s  d i d  n o t  impose  c i v i l  l i a b i l i t y  upon s t o r e
owners  t o  t h i r d  p a r t i e s  i n j u r e d  by an i n t o x i c a t e d  c u s t om e r .

N o  D r a m  S h o p  Ac t.



N E W  H A M P S H I R E

Case  Comment

Ramsey v .  A n c t l l , 211 A. 2d 500 (1965). Supreme C o u r t  h e l d  
t h a t  r e p e a l  o f  s t a t e ' s  dram shop s t a t u t e  ( i n  e f f e c t  b e tw een  
1870 and 1934) d i d  n o t  a b r o g a t e  common-law p r i n c i p l e s  o f
n e g l i g e n c e .  C o u r t  s a i d  t h a t  v i o l a t i o n  o f  s t a t u t e  p r o h i b i t i n g  
s a l e  o f  a l c o h o l i c  b e v e r a g e s ,  t o  M i n o r s ,  h a b i t u a l  d r u n k a r d s  and 
t h o s e  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  was e v i d e n c e  o f  
n e g l i g e n c e .  ‘ C o u r t  a l s o  s a i d  d e f e n s e  o f  c o n t r i b u t o r y  n e g l i g e n c e  
was a v a i l a b l e .

Bu rns  v .  B r a d l e y . 419 A . 2d 1069 (1980). P l a i n t i f f  b r o u g h t
s u i t  a g a i n s t  d e f e n d a n t  t a v e r n  owner  t o  r e c o v e r  damages l o r  
i n j u r i e s  s u s t a i n e d  when p l a i n t i f f ,  a f t e r  b e c om in g  i n t o x i c a t e d  
a t  t h e  t a v e r n ,  f e l l  o v e r  an  unmarked embankment o n  t h e  t a v e r g  
p r o p e r t y .  The S u p e r i o r  C o u r t  g r a n t e d  t h e  t a v e r n  ow n e r ' s  m o t i o n  
f o r  d i r e c t e d  j u d g m e n t ,  and t h e  p l a i n t i f f  a p p e a l e d .  The New 
H am psh i r e  Supreme C o u r t  u p h e l d  t h e  l o w e r  c o u r t  o n  t h e  g rounds  
t h a t  t h e  t a v e r n  owner had n o t  a c t e d  n e g l i g e n t l y  i n  s e r v i n g  t h e  
p l a i n t i f f  d r i n k s ,  as t h e r e  was no e v i d e n c e  t h a t  (1) p l a i n t i f f  
was i n t o x i c a t e d  w h i l e  d r i n k i n g  a t  t h e  b a r ,  (2) h e  a c t e d  i n  a 
m anne r  w h i c h  l e d  o r  s h o u ld  h a v e  l e d  t h e  t a v e r n  owner  t o  b e l i e v e  
t h a t  h e  was i n t o x i c a t e d ,  o r  (3) t h a t  t h e  t a v e r n  owner had i n  
f a c t  d i r e c t l y  s e r v e d  t h e  p l a i n t i f f  t h e  i n t o x i c a t i n g  l i q u o r .
T h e r e f o r e ,  t h e  t a v e r n  owner c o u l d  n o t  be h e l d  l i a b l e  f o r  t h e
p l a i n t i f f  s i n j u r i e s .

N o  D r a m  S h o p  Act.



N E W  J E R S E Y

Case Comment

R a p p a p o r t  v .  N i c h o l s , 156 A . 2d 1 (1959). F i r s t  c a s e
im p o s i n g  l i a b i l i t y  t o  tTii-rd p a r t i e s  a t  comnlon l a w  a g a i n s t  
t a v e r n "  owner  f o r  n e g l i g e n c e  i n  s e r v i n g  i n t o x i c a t e d  p a t r o n .

S o ro n e n  v .  O ld e  M i l f o r d  I n n ,  I n c . , 218 A . 2d 630 (1966). 
E x p a n s i o n  o f  R a p p a p o r t , h o l d i n g  l i c e n s e e  who s e r v e d . i n t o x i c a t e d  
c u s t om e r  l i a b l e  t o  c u s tom e r  f o r  i n j u r y .

A l l u l l s  v .  T une11 H i l l  C o r p . , 284 A . 2d 180 (1971).

A n s l i n g e r  v .  M a r t i n s v i l l e  I n n ,  I n c . , 298 A . 2d 84 (1972). 
C o u r t  o f  A pp ea ls  r e f u s e d  t o  impose  l i a b i l i t y  o n  b u s i n e s s  
a s s o c i a t e s  f o r  i n j u r i e s  a d ru nk e n  g u e s t  s u f f e r e d  a f t e r  l e a v i n g :  
t h e i r  s o c i a l  a f f a i r .  C o u r t  a l s o  r u l e d  t h a t  d e c e d e n t ' s  
d r u n k e n n e s s  c o n s t i t u t e d  c o n t r i b u t o r y  n e g l i g e n c e ,  a v a i l a b l e  t o  
s o c i a l  h o s t  as d e f e n s e  (as d i s t i n g u i s h e d  from i t s
u n a v a i l a b i l i t y  where d e f e n d a n t  i s  a l i c e n s e e ) .

L i n n  v .  R a n d . 356 A . 2d 15 (1976). S u i t  b r o u g h t  b y
g u a r d i a n s  o f  i n f a n t  s t r u c k  by a c a r  d r i v e n  by  m i n o r  d e f e n d a n t  
who had b e e n  s e r v e d  a l c o h o l i c  b e v e ra g e s  by d e f e n d a n t  h o s t  p r i o r  
t o  t h e  a c c i d e n t .  On a p p e a l  by  p l a i n t i f f ,  t h e  C o u r t  h e l d  t h a t  
t h e  s o c i a l  h o s t ,  who f u r n i s h e d  e x c e s s i v e  amounts o f  l i q u o r  t o  
t h e  m i n o r ,  know ing  t h a t  t h e  m in o r  was a b o u t  t o  d r i v e  a c a r  on  
p u b l i c  h i g hw a y s ,  c o u l d  be h e l d  l i a b l e  f o r  t h e  i n t o x i c a t e d  
m i n o r ' s  n e g l i g e n t  a c t s  w h i c h  caused  i n j u r y  t o  t h e  i n n o c e n t  
t h i r d - p a r t y  i n f a n t .

M t .  Hope I n n  v .  T r a v e l e r ' s  I n d e m n i t y  C o . , 384 A . 2d 1159 
(197$)^ A t a v e r n  b r o u g h t  a c t i o n  a g a i n s t  i t s  i n s u r e r  t o
d e t e rm i n e  t h e  i n s u r e r ' s  o b l i g a t i o n  t o  d e f e n d  a c l a im  f o r  
damages s o u g h t  by  a p a t r o n  who was i n j u r e d  by  an i n t o x i c a t e d  
p a t r o n .  The i n s u r e r  had r e f u s e d  t o  d e f e n d  t h e  c l a i m ,  ba sed  
upon  a p r o v i s i o n  i n  t h e  c o n t r a c t  b e tween  i t s e l f  and t h e  I n n ,  
r e l e a s i n g  t h e  i n s u r e r  f rom l i a b i l i t y  i n  c l a im s  i n v o l v i n g  t h e  
s a l e  a nd/o r  s e r v i c e  o f  a l c o h o l  t o  an i n t o x i c a t e d  p a t r o n .  The 
S u p e r i o r  C o u r t  i s s u e d  ju d gm e n t  i n  f a v o r  o r  t h e  t a v e r n .  The 
C o u r t  n o t e d  t h a t  t h e  I n n  n e v e r  s o l d  t h e  i n t o x i c a t e d  p a t r o n  
l i q u o r ;  a l l  l i q u o r  was consumed a t  a n o t h e r  b a r  p r i o r  t o  h i s

i
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ac  che  I n n .  H oweve r ,  t h e  C o u r t  h e l d ,  a t a v e r n  "may b 
l i a b l e  f o r  f a i l u r e  t o  p r o t e c t  a p a t r o n  f rom  o t h e r  p a r t r o n s  whc 
a r e  i n t o x i c a t e d  e v e n  t h o u g h  i t  may n o t  h a v e  c o n t r i b u t e d  t o  such 
i n t o x i c a t i o n . "  T h u s ,  t h e  i n s u r e r  i s  o b l i g a t e d  t o  d e fe n d  the 
t a v e r n  on t h i s  c l a im  o f  n e g l i g e n c e .

F i g u l y  v .  K n o l l , 499 A . 2d 564 (1982).

G w i n n e l l  e t  a l .  t 476 A. 2d 1219 (1984). Supreme 
C o u r t  o v e r r u l e s  F i g u l y , h o l d i n g  t h a t  h o s t  who s e r v e s  J i q u o r  to  
a d u l t  s o c i a l  g u e s t ,  know ing  b o t h  t h a t  t h e  g u e s t  i s  i n t o x i c a t e d  
and w i l l  t h e r e a f t e r  b e  o p e r a t i n g  a moto r  v e h i c l e ,  i s  l i a b l e  f o r  
i n j u r i e s  i n f l i c t e d  on a t h i r d  p a r t y  as a r e s u l t  o f  t h e  
n e g l i g e n t  o p e r a t i o n  o f  a m o to r  v e h i c l e  by t h e  a d u l t  g u e s t  when 
s u c h  n e g l i g e n c e  i s  caused  b y  t h e  i n t o x i c a t i o n .  C o u r t ,  i n  
f o o t n o t e ,  e x p r e s s e d  no o p i n i o n  on a v a i l a b i l i t y . o f  c o n t r i b u t o r y  
n e g l i g e n c e  as , a  d e f e n s e ,  q u o t i n g  A n s l i n g e r . C o u r t  says i t s  
d e c i s i o n  i i '  o n l y  l i m i t e d  t o  s i t u a t i o n s  w he re  " s o c i a l  h o s t  
d i r e c t l y  s e r v e s  t h e  g u e s t  and c o n t i n u e s  t o  do so e v e n  a f t e r  t h e  
g u e s t  i s  v i s i b l y  i n t o x i c a t e d .
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41-11-1 NMSA 1978. T o r t  L i a b i l i t y  f o r  A l c o h o l i c  L i q u o r  S a l e s  
o r  S e r v i c e .

A .  No c i v i l  l i a b i l i t y  s h a l l  be  p r e d i c a t e d  upon  t h e  b r e a c h  
o f  S e c t i o n  60-7A-16 NMSA 1978 by  a l i c e n s e e ,  e x c e p t  i n  t h e  case

^ o f  t h e  l i c e n s e e  who: .= s. . j  j
.'•V  TV  . ■*> . ; '*£« • . .  ^  __ •: . ; - r  _ V 1

(1) s o l d  o r  s e r v e d  a l c o h o l  t o  a p e r s o n  who was 
i n t o x i c a t e d ;  and

(2) i t  was r e a s o n a b l y  a p p a r e n t  t o  t h e  l i c e n s e e  t h a t  j
f

t h e  p e r s o n  b u y i n g  o r  a p p a r e n t l y  r e c e i v i n g  s e r v i c e  o f  a l c o h o l i c
b e v e r a g e s  was i n t o x i c a t e d ;  and

f (3) t h e  l i c e n s e e  knew from t h e  c i r c u m s t a n c e s  t h a t  t h e  
p e r s o n  b u y i n g  o r  r e c e i v i n g  s e r v i c e  o f  a l c o h o l i c  b e v e r a g e s  i n  

i n t o x i c a t e d .
0

B . No l i c e n s e e  i s  c h a r g e a b l e  w i t h  k n ow le d g e  o f  p r e v i o u s
gj a c t s  b y  w h i c h  a p e r s o n  becomes i n t o x i c a t e d  a t  o t h e r  l o c a t i o n s

unknown t o  t h e  l i c e n s e e .

SS C .  As used  i n  t h i s  s e c t i o n ,  " l i c e n s e e "  means a p e r s o n
l i c e n s e d  u n d e r  t h e  p r o v i s i o n s  o f  t h e  L i q u o r  C o n t r o l  Ac t and t h e  
a g e n t s  o r  s e r v a n t s  o f  t h e  l i c e n s e e .  \

r  1t. D. No p e r s o n  who has g r a t u i t o u s l y  p r o v i d e d  a l c o h o l i c
b e v e r a g e s  t o  a g u e s t  i n  a s o c i a l  s e t t i n g  may be  h e l d  l i a b l e  i n

t,. damages t o  any p e r s o n  f o r  b o d i l y  i n j u r y ,  d e a t h  o r  p r o p e r t y
£  damage a r i s i n g  from t h e  i n t o x i c a t i o n  o f  t h e  s o c i a l  g u e s t  u n l e s s

t h e  a l c o h o l i c  b e v e r a g e s  were p r o v i d e d  r e c k l e s s l y  i n  d i s r e g a r d
o l  t h e  r i g h t s  o f  o t h e r s ,  i n c l u d i n g  t h e  s o c i a l  g u e s t .

r

E .  A l i c e n s e e  may be c i v i l l y  l i a b l e  f o r  t h e  n e g l i g e n t  
• v i o l a t i o n  o f  S e c t i o n s  60-7B-1 and 60-7B-1.1 NMSA 1978. The 

f a c t - f i n d e r  s h a l l  c o n s i d e r  a l l  t h e  c i r c u m s t a n c e s  o f  t h e  s a l e  i t t  
d e t e r m i n i n g  w h e t h e r  t h e r e  i s  n e g l i g e n c e  s u c h  as t h e  
r e p r e s e n t a t i o n  used  t o  o b t a i n  t h e  a l c o h o l i c  b e v e r a g e .  I t  s h a l l  
n o t  b e  n e g l i g e n c e  p e r  se t o  v i o l a t e  S e c t i o n s  60-7B-1 and 
60-7B-1.1 NMSA 1978.

r .r i
n,

!i:K,

■3
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Case Comment

H a l l  v .  B udaghe r . 4? 7 P . 2d 71 (1966).

Lope z  v .  Maez . 651 P . 2d 1269 (1982). P l a i n t i f f  b r o u g h t  
w r o n g f u l  d e a t h  and p e r s o n a l  i n j u r y  a c t i o n  on b e h a l f  o f  n i s  
f a m i l y  and h im s e l f  a g a i n s t  t a v e r n  owner ,  a l l e g i n g  t h a t  he 
f u r n i s h e d  i n t o x i c a t i n g  l i q u o r  t o  p a t r o n  who was v i s i b l y  
I n t o x i c a t e d .  P a t ro n  s u b s e q u e n t l y  h i t  P l a i n t i f f ' s  c a r ,  c a u s i n g ,  
i n j u r y . .  Lower c o u r t s  d i s m i s s e d  c a s e ,  c i t i n g  H a l l  and 
M a r c h l o n d o . w h i c h  h e l d  t h a t  s t a t e  d i d  n o t  h a v e  dram shop 
s t a t u t e  and t h e r e  was no r e c o g n i t i o n  o f  s u c h  . . . l i a b i l i t y  a t  
common l a w .  S t a t e  Supreme C o u r t  o v e r r u l e d  H a l l  and M a r c h io n d o ,  
h o l d i n g  t h a t  t h e r e  i s  a d u t y  imposed on p e r s o n a  s e l l i n g  o r  
s e r v i n g  a l c o h o l i c  b e v e r a g e s  t o  t h e  p u b l i c  by  v i r t u e  o f  s t a t e  
l i q u o r  r e g u l a t i o n .  B r e a c h  o f  t h i s  d u t y  may r e s u l t  i n  l i a b i l i t y  
b e i n g  d e t e rm i n e d  and damages b e i n g  im posed .

MRC P r o p e r t i e s ,  I n c .  v .  G r i e s , 652 P . 2d 732 (1982). S o c i a l  
h o s t  l i a b i l i t y  c a se  w h i c h  f o l l o w e d  Lopez by one month .  S t a t e  
Supreme C o u r t  a p p l i e d  t h e  same r a t i o n a l e ,  f i n d i n g  d u t y  o f  c a r e  
e x i s t e d  by  s t a t e  s t a t u t e .  •.

M a r c h l o n d o  v, R o p e r , 5 6 3  P . 2d 1 1 6 0  (1977).

[NOTE: A l l  o f  t h e  above cases  were d e c i d e d  p r i o r  t o  t h e
a d o p t i o n  o f  t h e  s t a t e ' s  Dram Shop s t a t u t e  i n  A p r i l ,  1983.]



N E W  Y O R K

G e n e r a l  O b l i g a t i o n s  Law §11-101. C om p e n s a t i o n  f o r  i n j u r y
c a u s ed  by  t h e  i l l e g a l  s a l e  o f  i n t o x i c a t i n g  l i q u o r .

1. Any p e r s o n  who s h a l l  b e  i n j u r e d  i n  p e r s o n ,  p r o p e r t y ,  
means o f  s u p p o r t ,  o r  o t h e r w i s e  by any i n t o x i c a t e d  p e r s o n ,  o r  by 
r e a s o n  o f  t h e  i n t o x i c a t i o n  o f  any  p e r s o n ,  w h e t h e r  r e s u l t i n g  i n  
h i s  d e a t h  o r  n o t , ,  s h a l l  h a ve  a r i g h t  o f  a c t i o n  a g a i n s t  any
p e r s o n ,  who . s h a l l ,  b y  u n l a w f u l l y  s e l l i n g  ~ i t o  o r ^  u n l a w f u l l y  
a s s i s t i n g  i n  p r o c u r i n g  l i q u o r  f o r  s u c h  i n t o x i c a t e d  p e r s o n ,  have  
c a u s ed  o r  c o n t r i b u t e d  t o  s u ch  i n t o x i c a t i o n ;  and i n  any such
a c t i o n  s u c h  p e r s o n  s h a l l  h a ve  a r i g h t  t o  r e c o v e r  a c t u a l  and
e x em p la r y  damages .

2. I n  c a s e  o f  t h e  d e a t h  o f  e i t h e r  p a r t y ,  t h e  a c t i o n  o r  
r i g h t  o f  a c t i o n  g i v e n  by t h i s  s e c t i o n  s h a l l  s u r v i v e  t o  o r  
a g a i n s t  h i s  o r  h e r  e x e c u t o r  o r  a d m i n i s t r a t o r ,  and  t h e  amount so 
r e c o v e r e d  b y  e i t h e r  a h u s b a n d ,  w i f e  o r  c h i l d  s h a l l  be  h i s  o r  
h e r  s o l e  and s e p a r a t e  p r o p e r t y .

3. S uch  a c t i o n  may be  b r o u g h t  i n  any c o u r t  o f  competen t  
j u r i s d i c t i o n .

4. I n  any c a s e  where p a r e n t s  s h a l l  be e n t i t l e d  t o  such  
damages ,  e i t h e r  t h e  f a t h e r  o r  m o the r  may sue  a l o n e  t h e r e f o r ,  
b u t  r e c o v e r y  by one o f  s u ch  p a r t i e s  s h a l l  be  a b a r  t o  s u i t  
b r o u g h t  by  t h e  o t h e r .

Case Comment

B e r k e l y  v .  P a r k , 262 NYS2d 290 (1965).

E dga r  v .  K a j e t » 375 NYS2d 548 (1975).

A nd e r s o n  v .  Comardo , 436 NYS2d 669 (1981) . I n  Dram Shop 
A c t  c a s e ,  t h i r d - p a r t y  d e f e n d a n t  who, w h i l e  i n t o x i c a t e d ,  
a l l e g e d l y  c a u s ed  an a u t o m o b i l e  a c c i d e n t  t h a t  r e s u l t e d  i n  d e a t h  
and i n j u r i e s ,  moved f o r  d i s m i s s a l  o f  t h e  c l a i m  f i l e d  a g a i n s t  
h im  by  t h e  s e l l e r s  o f  t h e  i n t o x i c a n t s ,  on t h e  g rounds  t h a t  
n e i t h e r  i n d e m n i t y  n o r  c o n t r i b u t i o n  o u g h t  t o  be  a v a i l a b l e  t o  
v i o l a t o r s  o f  t h e  Dram Shop A c t .  The Supreme C o u r t  h e l d  t h a t :
(1) t h e  s a l e  o f  l i q u o r  t o  an i n t o x i c a t e d  p e r s o n  i s  a c t i v e  
w ro n g d o in g  s e p a r a t e  from b u t  on e q u a l  f o o t i n g  w i t h  t h e  
i n e b r i a t e  8 a c t  w h i c h  r e s u l t e d  i n  i n j u r y ;  t h u s ,  a Dram Shop Act 
v i o l a t o r  i s  f o r e c l o s e d  _’rom s e e k i n g  i n d e m n i f i c a t i o n  from h i s



v e n d e e ,  and (2) t h a t  Dram Shop Ac t  d e f e n d a n t s  c o u l d  m a i n t a i n  
c l a im s  f o r  c o n t r i b u t i o n  a g a i n s t  t h e  t h i r d - p a r t y  d e f e n d a n t .

Maeee v .  L a n d e r s ,  471 NYS2d 799 (1983). S ponso r  o f  p a r t y  
a t  t a v e r n  c o u l d  n o t  be h e l d  l i a b l e  f o r  damages * caused  by 
i n t o x i c a t e d  p a t r o n .  S t a t u t e  must be  c o n s t r u e d  n a r r o w l y ,  s a i d  
t h e  c o u r t ,  and t h e  sponso r  d i d  n o t  " s e l l "  t h e  a l c o h o l i c  
b e v e r a g e s  and d i d  n o t  c o n t r o l  t h e i r  d i s p e n s i n g .



N O R T H  C A R O L I N A

G . S . §188-120. D e f i n i t i o n s *—As used i n  t h i s  A r t i c l e :

(1) “A g g r i e v e d  Pa r ty"  means a p e r s o n  who s u s t a i n s  an i n j u r y  
as a c o n s e q u e n c e  o f  t h e  a c t i o n s  o f  t h e  u nd e r a g e  p e r s o n ,  b u t  does
n o t  i n c l u d e  t h e  u n d e ra g e  p e r s o n  o r  a p e r s o n  who a i d e d  o r  a b e t t e d
I n  t h e  s a l e  o r  f u r n i s h i n g  t o  t h e  u nd e rage  p e r s o n .
. '% •?. ’ ' ••“* *£■ - .• >7 M  '< * '!.*■ .

(2) " I n j u r y  . . i n c l u d e s ,  b u t  . i s  n o t  l i m i t e d  t o ,  p e r s o n a l
i n j u r y ,  p r o p e r t y  l o s s ,  l o s s  o f  means o f  s u p p o r t ,  ' o r  d e a t h .
Damages t o r  d e a t h  s h a l l  be  d e t e rm in e d ,  u n d e r  t h e  p r o v i s i o n s  o f
G . S .  28A-18-2(b). N o t h i n g  i n  G .S .  28A-18-2(a) o r  s u b d i v i s i o n  (1)
o f  t h i s  s e c t i o n  s h a l l  b e  i n t e r p r e t e d  t o  p r e c l u d e  r e c o v e r y  u n d e r  
t h i s  A r t i c l e  f o r  l o s s  o f  s u p p o r t  o r  d e a t h  on a c c o u n t  o f  i n j u r y  t o
o r  d e a t h  o f  t h e  u n d e ra g e  p e r s o n  o r  a p e r s o n  who a i d e d  o r  a b e t t e d
i n  t h e  s a l e  o r  f u r n i s h i n g  t o  t h e  unde rage  p e r s o n .

(3) "Underage p e r s o n"  means a p e r s o n  who i s  l e s s  t h a n  t h e  
age  l e g a l l y  r e q u i r e d  f o r  p u r c h a s e  o f  t h e  a l c o h o l i c  b e v e rag e *  i n  
q u e s t i o n .

(4) " V e h i c l e "  s h a l l  h a v e  t h e  same mean ing  as p r e s c r i b e d  by 
G . S .  20-4.01(49). •

G . S . §188-121. C l a im  f o r  r e l i e f  c r e a t e d  f o r  s a l e  t o  unde rage  
p e r s o n . —An a g g r i e v e d  p a r t y  has I  c l a im  f o r  r e l i e f  f o r  damages' 
a g a i n s t  a p e r m i t t e e  o r  l o c a l  A l c o h o l i c  Beve rage  C o n t r o l  Board i f :

(1) The p e r m i t t e  o r  h i s  a g en t  o r  emp loyee  o r  t h e  l o c a l  board  
o r  i t s  a g e n t  o r  emp loyee  n e g l i g e n t l y  s o l d  o r  f u r n i s h e d  an 
a l c o h o l i c  b e v e r a g e  t o  an u nd e rage  p e r s o n ;  and

(2) The c o n s um p t i o n  o f  t h e  a l c o h o l i c  b e v e r a g e  t h a t  was s o l d  
o r  f u r n i s h e d  t o  an  u n d e ra g e  p e r s o n  caused  o r  c o n t r i b u t e d  t o ,  i n  
w h o l e  o r  i n  p a r t ,  an u n d e ra g e  d r i v e r ' s  b e i n g  s u b j e c t  t o  an 
i m p a i r i n g  s u b s t a n c e  w i t h i n  t h e  mean ing  o f  G .S .  20-138.1 a t  t h e  
t im e  o f  t h e  i n j u - y ;  and

(3) The  i n j u r y  t h a t  r e s u l t e d  was p r o x im a t e l y  c aused  b y  th e  
u n d e r a g e  d r i v e r  s n e g l i g e n t  o p e r a t i o n  o f  a v e h i c l e  w h i l e  so 
im p a r e d .

G.S.§18B-122. B u rd en  o f  p r o o f  and a d m i s s i b i l i t y  o f  e v i d e n c e . 
— The p l a i n t i f f  s h a l l  h a v e  t h e  b u rd e n  o f  p r o v i n g  t h a t  t h e  s a l e  o r



f u r n i s h i n g  o f  t h e  a l c o h o l i c  b e v e r a g e  t o  t h e  u n d e r a g e  p e r s o n ,  as 
d e f i n e d ,  was ,  u n d e r  t h e  c i r c u m s t a n c e s ,  n e g l i g e n t .  P r o o f  o f  t h e  
s a l e  o r  f u r n i s h i n g  o f  t h e  a l c o h o l i c  b e v e r a g e  t o  an unde rage  
p e r s o n ,  as d e f i n e d ,  w i t h o u t  r e q u e s t  f o r  i d e n t i f i c a t i o n  s h a l l  be 
a d m i s s i b l e  as e v i d e n c e  o f  n e g l i g e n c e .  P r o o f  o f  good p r a c t i c e s  
( i n c l u d i n g  b u t  n o t  l i m i t e d  t o ,  i n s t r u c t i o n  o f  em p lo y ees  as t o  
law s  r e g a r d i n g  t h e  s a l e  o f  a l c o h o l i c  b e v e r a g e s ,  t r a i n i n g  o f  
em p lo y e e s ,  e n f o r c em en t  t e c h n i q u e s ,  admon is hmen t  t o  p a t r o n s  
c o n c e r n i n g  law s  r e g a r d i n g  t h e  p u r c h a s e  o r  f u r n i s h i n g  o f  a l c o h o l i c  
b e v e r a g e s ,  o r  d e t e n t i o n  o f  a p e r s o n ' s  i d e n t i f i c a t i o n  documents  i n  
a c c o r d a n c e  w i t h  G .S .  18B-129 and i n q u i r y  a b o u t  t h e  age o r  d e g r e e  
o f  i n t o x i c a t i o n  o f  t h e  p e r s o n ) , e v i d e n c e  t h a t  a n  u nd e ra g e  p e r s o n  
m i s r e p r e s e n t e d  h i s  a g e ,  o r  t h a t  t h e  s a l e  o r  f u r n i s h i n g  was made 
u n d e r  d u r e s s  i s  a d m i s s i b l e  as e v i d e n c e  t h a t  t h e  p e r m i t t e e  was n o t  
n e g l i g e n t .

G.S.§18B-123. L i m i t a t i o n  on damages .--The t o t a l  amount o f  
damages t h a t  may be awarded t o  a l l  a g g r i e v e d  p a r t i e s  p u r s u a n t  t o  
any  c l a im s  f o r  r e l i e f  u n d e r  t h i s  A r t i c l e  i s  l i m i t e d  t o  no more 
t h a n  f i v e  hund red  t h o u s a nd  d o l l a r s  ($500,000) p e r  o c c u r r e n c e .  
When a l l  c l a im s  a r i s i n g  o u t  o f  an o c c u r r e n c e  e x c e ed  f i v e  hund red  
t h o u s a n d  d o l l a r s  ($500,000), e a c h  c l a im  s h a l l  a b a t e  i n  t h e  
p r o p o r t i o n  i t  b e a r s  t o  t h e  t t o a l  o f  a l l  c l a im s .

G . S . §18B-124. J o i n t  and s e v e r a l  l i a b i l i t y . — The l i a b i l i t y  o f  
t h e  n e g l i g e n t  3 r i v e r  o r  owner o£ t h e  v e h i c l e  t h a t  caused  t h e  
i n j u r y  and t h e  p e r m i t t e e  o r  ABC Board w h i c h  s o l d  o r  f u r n i s h e d  t h e  
a l c o h o l i c  b e v e r a g e  s h a l l  be j o i n t  and s e v e r a l ,  w i t h  r i g h t  o f  
c o n t r i b u t i o n  b u t  n o t  i n d e m n i f i c a t i o n .

G.S.§18B-125. E x c e p t i o n . T h i s  A r t i c l e  does  n o t  c r e a t e  a 
c l a i m  f o r  r e l i e £  a g a i n s t  t h e  f o l l o w i n g :

(1) One who h o l d s  o n l y  a brown b a g g i n g  p e r m i t ,  a s p e c i a l
o c c a s i o n s  p e r m i t ,  o r  a l i m i t e d  s p e c i a l  o c c a s i o n s  p e r m i t !

(2) One who h o l d s  o n l y  a s p e c i a l  o n e- t im e  p e rm i t  u n d e r  G.S.
18B-1002;

(3) One who h o l d s  o n l y  p e rm i t  l i s t e d  i n  G.S. 18B-1100;

(4) One who h o l d s  any c o m b i n a t i o n  o f  t h e  p e rm i t s  l i s t e d  i n
t h i s  s e c t i o n .

G.S.§18B-126. S t a t u t e  o f  l i m i t a t i o n s . --The s t a t u t e  o f  
l i m i t a t i o n s  i s  as p r o v i d e d  i n  G .S .  1-54.



G.S.§18B-127. Duty  o f  c l e r k  o f  s u p e r i o r  c o u r t . —Whea 
e x e c u t i o n  on  a  Judgment on a ca u se  o f  a c t i o n  u n d e r  G .S .  18B-121 
i s  r e t u r n e d  r  . i s a t i s f i e d ,  i n  w h o le  o r  i n  p a r t ,  t h e  c l e r k  c f  
s u p e r i o r  c o u r t  t o  whom such  r e t u r n  i s  made s h a l l  t r a n s m i t  t» 
t h e  C om m is s io n  c e r t i f i e d  c o p i e s  o f  t h e  j u d g m e n t ,  the,, e x e c u t i c *  
and r e t u r n  and any o t h e r  p r o c e e d i n g s  upon t h e  j u d g m e n t .

G . S . 518B-128. Common law  r i g h t s  n o t  a b r i d g e d . — Tt*
c r e a t i o n  o f  any c l a im  f o r  r e l i e f  by t h i s  A r t i c l e  may no t  b» 
i n t e r p r e t e d  t o  a b r o g a t e  o r  a b r i d g e  any  c l a im s  f o r  r e l i e f  undes 
t h e  common l a w ,  b u t  t h i s  A r t i c l e  does  n o t  a u t h o r i z e  double.

x . * '  ••• •<‘ ,v •• .<* * - • . -jffraygpps y  ■ - • -• *
' «'*** [NO LEG ISLAT IVE INTENT AS TO C I V I L  L IA B I L I T Y  FOR SALES »  

INTOXICATED PERSONS. The o r i g i n a l  i n c l u s i o n  and  u l t im a t *
d e l e t i o n  i n  t h e  c o u r s e  o f  p a s s i n g  t h i s  a c t  o f  s t a t u t o i j  
l i a b i l i t y  f o r  c e r t a i n  p e r s o n s  who s e l l  o r  • f u r n i s h  a l c o h o l k  
b e v e r a g e s  t o  i n t o x i c a t e d  p e r s o n s  does  n o t  r e f l e c t  aqr
l e g i s l a t i v e  i n t e n t  one way o r  t h e  o t h e r  w i t h  r e s p e c t  t o  the 
i s s u e s  o f  c i v i l  l i a b i l i t y  f o r  n e g l i g e n c e  b y  p e r s o n s  who s e l l  or 
f u r n i s h  t h o s e  b e v e ra g e s  t o  s u c h  p e r s o n s . ]

[APPL ICAB IL ITY  OF DRAM SHOP PROVISIONS. S e c t i o n s  37, 3 ^  
39 and 40 o f  t h i s  Ac t  ( p e r t a i n i n g  t o  dram shop  l i a b i l i t y  arf 
c i t e d  above)  a p p l y  o n l y  t o  a c t s  and o m i s s i o n s  o c c u r r i n g  "on «  
a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  a c t  (O c t o b e r  1, 1983).]

Case  Comment

C h a s t a i n  v .  L i t t o n  Sys tems , I n c . , 694 F .2 d  957 (1982)L
A d m i n i s t r a t o r  o f  t h e  e s t a t e  o f  a woman who was k i l l e d  whar 
s t r u c k  by a c a r  o p e r a t e d  by a man who had become i n t o x i c a t e d  m 
h i s  e m p l o y e r ' s  C h r i s tm a s  p a r t y ,  b r o u g h t  s u i t  a g a i n s t  t k  
em p l o y e r ,  a l l e g i n g  n e g l i g e n c e  i n  a l l o w i n g  t h e  emp loyee  to 
become I n t o x i c a t e d  and t h e n  a l l o w i n g  h im  t o  d r i v e  home i n  t h k  
c o n d i t i o n .  The d i s t r i c t  c o u r t  g r a n t e d  t h e  em p lo y e r ' s  m o t i «  
f o r  summary ju d gm en t  and d i s m i s s e d  t h e  c l a i m ,  r u l i n g  t h k  
L i t t o n  Systems had a c t e d  as a s o c i a l  h o s t ,  and t h u s  was n k  
l i a b l e  f o r  an a d u l t  g u e s t ' ^  v o l u n t a r y  i n t o x i c a t i o n ,  t h a t  t k  
em p lo y e r  d i d  n o t  v i o l a t e  l i q u o r  c o n t r o l  l a w s ,  and c o u l d  no t  k  
r e s p o n s i b l e  f o r  t h e  c o n d u c t  o f  i t s  em p lo y ee s  o u t s i d e  t h e  r e a k  
o f  h i s  em p lo ym en t .  The C i r c u i t  C o u r t  r e v e r s e d  and remande i .  
V i e w i n g  t h e  f a c t s  I n  l i g h t  most f a v o r a b l e  t o  t h e  P l a i n t i f f ,  t k  
C o u r t  r u l e d  t h a t  summary ju dgmen t  c o u l d  n o t  b e  g r a n t e d  as t k  
f a c t s  l e f t  c o n s i d e r a b l e  q u e s t i o n  as t o  t h e  n e g l i g e n c e  o f  t k  
em p l o y e r ,  w h i c h  s h o u ld  be  d e c i d e d  by a j u r y .  F i r s t ,  as L i t t *  
r e q u i r e d  t h e i r  emp loyees  t o  c h e c k  i n  a t  t h e  p a r t y ,  a l t h o u £  
t h e y  c o u l d  l e a v e  w hen eve r  t h e y  w is h e d ,  t h e r e  i s  r e a s o n a b l e



L

r

i d i s p u t e  as t o  w h e t h e r  L i t t o n  was a c t i n g  as a s o c i a l  h o s t  o r
f u r t h e r i n g  i t s  b u s i n e s s  i n t e r e s t s .  I f  a c t i n g  as a s o c i a l  h o s t ,  
L i t t o n  w o u ld  n o t  be  l i a b l e ;  h ow ev e r ,  i f  a c t i n g  i n  a b u s i n e s s  
c a p a c i t y ,  L i t t o n  c o u l d  b e  p r o v e n  n e g l i g e n t  f o r  n o t  p r o v i d i n g  
r e a s o n a b l e  c a r e  t o  e n s u r e  t h a t  i t s  em p lo y ee s  weye n o t  to o  

* i n t o x i c a t e d  t o  d r i v e .  S e c o nd ,  t h e  q u e s t i o n  o f  t h e
d r i v e r 1s c o n t r i b u t o r y  n e g l i g e n c e  and t h e  i s s u e  o f  w h e t h e r  t h e  
em p lo y e e  a c t e d  o u t s i d e  t h e  s cope  o f  h i s  em p l o y e r ' s  c a r e  when he 
c a u s ed  t h e  a c c i d e n t  s h o u l d  be  d e c i d e d  by  a j u r y ,  n o t  d i sm i s s e d  
by summary j u d gm e n t .

I  H u t c h e n s  e t  a l .  v .  H a n k in s  e t  a l . , 303 S .E .2 d  584 (1983).
P l a i n t i f f s  sued t a v e r n  owner  f o r  w r o n g f u l  d e a t h  and i n j u r i e s  
c a u s ed  b y  a u t o m o b i l e  a c c i d e n t  i n v o l v i n g  i n t o x i c a t e d  d r i v e r ;

I  c l a i m  was t h a t  t a v e r n  owner  f a i l e d  t o  e x e r c i s e  r e a s o n a b l e  c a r e
i n  s e l l i n g  a l c o h o l i c  b e v e r a g e s  t o  o b v i o u s l y  i n t o x i c a t e d  
p a t r o n .  T r i a l  c o u r t  g r a n t e d  m o t i o n  t o  d i s m i s s  f o r  f a i l u r e  t o  
s t a t e  a c l a im .  S t a t e  C o u r t  o f  A pp ea ls  o v e r t u r n e d  and found 
t h a t  l i c e n s e e  may be h e l d  l i a b l e  f o r  i n j u r i e s  o r  damages 
p r o x im a t e l y  r e s u l t i n g  f rom  a c t s  o f  p e r s o n s  t o  whom b e v e ra g e s  
were  i l l e g a l l y  f u r n i s h e d  w h i l e  i n t o x i c a t e d .  C o u r t  s p e c i f i c a l l y  
d e c l i n e d  t o  r u l e  on (1) w h e t h e r  a n o n c om m e r c i a l  f u r n i s h e r  o f

ti a l c o h o l i c  b e v e ra g e s  may be s u b j e c t  t o  c i v i l  l i a b i l i t y ;  (2)
w h e t h e r  o f f- p r em is e s  r e t a i l e r s  may be h e l d  c i v i l l y  l i a b l e  f o r  

S? s a l e s  t o  i n t o x i c a t e d  c u s t om e r s .  C o u r t  n o t e d  t h a t  t h i s  c a se  i s
one  o f  f i r s t  im p r e s s i o n  i n  N o r t h  C a r o l i n a ,  a d d i n g  t h a t  C h a s t a i n  
i s  a f e d e r a l  d e c i s i o n  ( F o u r t h  C i r c u i t  C o u r t  o f  A ppea ls )  
a p p l y i n g  N o r t h  C a r o l i n a  l a w .  S t a t e  c o u r t  engaged  i n  l e n g h t y

V  d i s c u s s i o n  abou t  h i s t o r y  and p u rpo s e  o f  common l a w  l i a b i l i t y ,
and c o n c l u d e d  t h a t  l i a b i l i t y  c o u l d  be  found  a g a i n s t  d e f e n d e n t  
t a v e r n  owne r .

Freeman v .  F i n n e y , 309 S .E .2 d  531 (1983). S e l l i n g  b e e r  t o  
m in o r s  c o n s t i t u t e s  n e g l i g e n c e  p e r  s e . H oweve r ,  c o u r t  r u l e d  
t h a t  j u r y  s h o u ld  d e c i d e  w h e t h e r  t h e  s e l l e r  s h o u l d  ha ve  f o r e s e e n  
t h a t  m in o r  wou ld  g i v e  b e e r  t o  a n o t h e r  m i n o r ,  who n e g l i g e n t l y  
d r o v e  a u t o m o b i l e ,  c a u s i n g  an a c c i d e n t .

•p
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N O R T H  D A K O T A

§5-01-06. R e co v e ry  o f  damages r e s u l t i n g  from i n t o x i c a t i o n .

E v e r y  s pouse ,  c h i l d ,  p a r e n t ,  g u a r d i a n ,  e m p l o y e r ,  o r  o t h e r  
p e r s o n  who i s  i n j u r e d  by any i n t o x i c a t e d  p e r s o n ,  o r  i n  
c o n s e q u e n c e  o f  i n t o x i c a t i o n ,  s h a l l  h a v e  a r i g h t  o f  a c t i o n  
a g a i n s t  any  p e r s o n  who caused  s u c h  i n t o x i c a t i o n  b y  d i s p o s i n g , ,  
s e l l i n g ,  b a r t e r i n g ,  o r  g i v i n g  away a l c o h o l i c  b e v e r a g e s  c o n t r a r y  
t o  s t a t u t e  f o r  a l l  damages s u s t a i n e d ,  and i n  t h e  e v e a t  d e a t h  
e n s u e s ,  t h e  s u r v i v o r s  o f  t h e  d e c e d e n t  a r e  e n t i t l e d '  t o  su ch  
damages as d e f i n e d  i n  S e c t i o n  32-21-02.

Case  Comment

F e u e rh e rm  v .  E r t e l t , 386 N .W .2d 509 (1979). W i f e  b r o u g h t  
a c t i o n  t o  r e c o v e r  a g a i n s t  b a r  i n  w h i c h  husband  was i n v o l v e d  i n  
a l t e r c a t i o n  w i t h  a p a t r o n  on b a s i s  o f  a l l e g e d  v i o l a t i o n s  o f  
Dram Shop A c t .  The D i s t r i c t  C o u r t  e n t e r e d  j u d gm e n t  i n  f a v o r  o f  
t h e  w i f e ,  and t h e  b a r  a p p e a l e d .  The Supreme C o u r t  h e l d  t h a t  
a c t i o n  b r o u g h t  u n d e r  t h e  Dram Shop Act  i s  n o t  a s t r i c t  
l i a b i l i t y  t o r t  a c t i o n  and c o m p a r a t i v e  n e g l i g e n c e  l a w  d i d  n o t  
a p p l y .  Judgment was a f f i r m e d .

j
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§4399.01. A c t i o n  a g a i n s t  s e l l e r  o f  l i q u o r  f o r  i n j u r y ;  caused  by 
i n t o x i c a t e d  p e r s o n  t o  whom s a l e  i s  p r o h i b i t e d .

i
A hu sband ,  w i f e ,  c h i l d ,  p a r e n t ,  g u a r d i a n ,  em p lo y e r ,  o r  

o t h e r  p e r s o n  i n j u r e d  i n  p e r s o n ,  p r o p e r t y ,  o r  means o f  s u p p o r t  
b y  an  i n t o x i c a t e d  p e r s o n ,  o r  i n  c o n s e q u e n c e  o f  t h e  
i n t p x i c a t i o n ,  h a b i t u a l  o r  o t h e r w i s e ,  o f  a p e r s o n ,  a f t e r  . t h e  
i s s u a n c e  and d u r i n g  t h e  e x i s t e n c e  o f  t h e  o r d e r  o f  t h e  
D epa r tm en t  , o f  L i q u o r  C o n t r o l  p r o h i b i t i n g  t h e  s a l e  •' o f  
i n t o x i c a t i n g  l i q u o r  as d e f i n e d  i n  S e c t i o n  4301.01 o f  t h e  
R e v i s e d  Code t o  s u c h  p e r s o n ,  has a r i g h t  o f  a c t i o n  i n  h i s  own 
name, s e v e r a l l y  o r  j o i n t l y ,  a g a i n s t  any p e r s o n  s e l l i n g  o r  
g i v i n g  i n t o x i c a t i n g  l i q u o r s  w h i c h  caused  s u ch  i n t o x i c a t i o n ,  i n  
w h o le  o r  i n  p a r t ,  o f  su ch  p e r s o n .

§4399.02. Owner and l e s s e e  l i a b l e .

The owner  o f  a b u i l d i n g  o r  p r em is e s  and t h e  p e r s o n  r e n t i n g  
o r  l e a s i n g  them who know t h a t  i n t o x i c a t i n g  l i q u o r s  a r e  t o  be 
s o l d  t h e r e i n  i n  v i o l a t i o n  o f  l a w ,  o r ,  h a v i n g  l e a s e d  them f o r  
o t h e r  p u r p o s e s ,  who k n o w i n g l y  p e rm i t  i n t o x i c a t i n g  l i q u o r s  t o  be 
s o l d  t h e r e i n  w h i c h  c a u s e  t h e  i n t o x i c a t i o n ,  i n  w h o le  o r  i n  p a r t ,  
o f  a p e r s o n  d e s c r i b e d  i n  s e c t i o n  4339.01 o f  t h e  r e v i s e d  Code ,  
s h a l l  be l i a b l e  s e v e r a l l y  o r  j o i n t l y  w i t h  t h e  p e r s o n  s e l l i n g  o r  
g i v i n g  s u c h  i n t o x i c a t i n g  l i q u o r s  f o r  a l l  damages s u s t a i n e d ,  as 
w e l l  as e x em p la ry  damages .

Case Comment

Mason v .  R o b e r t s , 294 N .E .2d  884 (1973). Supreme C o u r t  
h e l d  t h a t  Dram Shop A c t  d i d  n o t  p r o v i d e  t h e  e x c l u s i v e  remedy 
a g a i n s t  c om m e r c i a l  p r o v i d e r s  o f  a l c o h o l i c  b e v e r a g e s .  Two 
s i t u a t i o n s  w i l l  s u b j e c t  l i c e n s e e  t o  l i a b i l i t y :  F i r s t ,  where
s a l e  i s  c o n t r a r y  to  s t a t u t e ;  S econd ,  where th e  e v i d e n c e  i s  su ch  
t h a t ,  t o  t h e  s e l l e r ' s  k n ow le d g e ,  t h e  p u r c h a s e r ' s  w i l l  t o  
r e f r a i n  i s  so im p a i r e d  t h a t  i t  i s  n o t  p o s s i b l e  f o r  h im  to  
r e f r a i n  f rom  d r i n k i n g  l i q u o r  when i t  i s  p l a c e d  b e f o r e  h im .

Kemock v .  Mark I I , 404 N .E .2d  766 (1978).

T om l i n s o n  v .  M cC u t c h e o n , 554 F .  Supp .  186 (1982). M o t o r i s t  
whose a u t o m o b i l e  was s t r u c k  by a d ru nk  d r i v e r  b r o u g h t  s u i t  t o  
r e c o v e r  damages , nam ing  t h e  t a v e r n  owner who had s e r v e d  t h e  
d r i v e r  as a d e f e n d a n t .  The t a v e r n  owner moved f o r  summary
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j u d g m e n t ,  o n  t h e  g ro unds  t h a t  (1) O h i o ' s  dram shop l a w  was 
i n a p p l i c a b l e ,  s i n c e  no o r d e r  had b een  i s s u e d  f o r b i d d i n g  t h e  
s a l e  o f  a l c o h o l  t o  t h e  m o t o r i s t ,  and (2) O h i o ' s  l aw  p r o h i b i t i n g  
t h e  s a l e  o f  l i q u o r  t o  an i n t o x i c a t e d  p e r s o n  d i d  n o t  impose any 
d u t y  u p on  h im  t o  p r o t e c t  t h i r d  p a r t i e s .  The U .S .  D i s t r i c t
C o u r t  d e n i e d  t h e  m o t i o n ,  a g r e e i n g  w i t h  h i s  f i r s t , ,  p o i n t  b u t  
t a k i n g  i s s u e  w i t h  t h e  s e c o n d .  The C o u r t ,  a f t e r  a n a l y z i n g  t h e  
r e a s o n i n g  i n  t h e  Mason and Kemock d e c i s i o n s ,  h e l d  t h a t  t h e  
l i q u o r  c o n t r o l  l aw  b a r r i n g  t h e  s a l e  o f  l i q u o r  t o  i n t o x i c a t e d
p e r s o n s  was e n a c t e d  t o  p r o t e c t  t h i r d  p a r t i e s  as w e l l  as t h e  
p a t r o n s  o f  a b a r ,  t h a t  v i o l a t i o n  o f  t h i s  s t a t u t e  c o n s t i t u t e s
n e g l i g e n c e  on  t h e  p a r t  o f  t h e  t a v e r n  ow n e r ,  t h a t . t h e ^ j i a l e , o f
t h e  l i q u o r  c o u l d  b e  r e g a r d e d  as  p r o x im a t e  , caus ’a ^ p f X t h e  
i n j u r i e s ,  and t h a t  t h e  p l a i n t i f f  i s  o f  a  c l a s s ' p r o t e l c t e d ^ b y ^ t h e  
s t a t u t e .  V f‘> ~ -0C'

S e t t l e m y e r  v .  W l lm l n g t y o n  V e t e r a n s  P os t  No. 49, Amer ic a n
L e g i o n ,  I n c » , 464 f l . E . S d  521 (1984). O h i o  Supreme C o u r t ,  I n
c a s e  d e a l i n g  w i t h  s o c i a l  h o s t  l i a b i l i t y ,  f o u nd  t h a t  case  f a i l e d  
t o  s t a t e  a ca u s e  o f  a c t i o n  u n d e r  t h e  Mason d e c i s i o n .  F i r s t ,  
c o u r t  s a i d  t h a t  Mason i n v o l v e d  s a l e  o f  a l c o h o l i c  b e v e ra g e s  by 
c o m m e r c i a l  p r o v i d e r ;  s e c o n d ,  c o u r t  s a i d  t h a t  a c t u a l  know ledge  
o f  p a t r o n ' s  i n t o x i c a t i o n  w ou ld  h a v e  t o  be shown. C o u r t
s p e c i f i c a l l y  d e c l i n e d  t o  e x t e n d  Mason r a t i o n a l e  t o  s o c i a l
h o s t s ,  s t a t i n g  t h a t  c om m e r c i a l  p r o v i d e r s  s h o u l d  be  h e l d  t o  
h i g h e r  s t a n d a r d s  and t h a t  e x t e n s i o n  i s  a p o l i c y  m a t t e r  f o r  
c o n s i d e r a t i o n  by t h e  l e g i s l a t u r e .



O K L A H O M A

No Dram Shop A c t .

C ase  Comment
No c u r r e n t  c a s e  comment.
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OREGON

§30.950. L i c e n s e e  and p e r m i t t e e  l i a b i l i t y .  j

No l i c e n s e e  o r  p e r m i t t e e  i s  l i a b l e  f o r  damages i n c u r r e d  o r  
(F c a u s e d  by  i n t o x i c a t e d  p a t r o n s  o f f  t h e  l i c e n s e e ' s  o r  p e r m i t t e e ' s

b u s i n e s s  p r em is e s  u n l e s s  t h e  l i c e n s e e  o r  p e r m i t t e e  has s e r v ed  
o r  p r o v i d e d  t h e  p a t r o n  a l c o h o l i c  b e v e ra g e s  when s u c h  p a t r o n  was

I  v i s i b l y  i n t o x i c a t e d .

' §30.955. P r i v a t e  h o s t  l i a b i l i t y .  • ”
8  No p r i v a t e  h o s t  i s  l i a b l e  f o r  damages i n c u r r e d  o r  c aused  oy

an  i n t o x i c a t e d  s o c i a l  g u e s t  u n l e s s  t h e  p r i v a t e  h o s t  has s e r v e d
o r  p r o v i d e d  a l c o h o l i c  b e v e r a g e s  t o  a s o c i a l  g u e s t  when su ch
g u e s t  was v i s i b l y  i n t o x i c a t e d .

Kr-
Case  Comment

' D a v i s  v .  B i l l y ' s  Con-Teena ,  I n c .  587 P . 2d 75 (1978,). C o u r t
h e l d  t h a t  t a v e r n  owners who s e r v e d  b e e r  t o  a m i n o r  i n  v i o l a t i o n  

^  o f  s t a t u t e  c o u l d  be  h e l d  l i a b l e  f o r  d e a t h  o f  t h i r d  p a r t y  k i l l e d
% i n  a u t o m o b i l e  a c c i d e n t  c a u sed  by i n t o x i c a t e d  m i n o r .  C o u r t  used
Li t h e o r y  o f  n e g l i g e n c e  p e r  s e .

M i l l e r  v .  C i t y  o f  P o r t l a n d , 604 P. 2d 1261 (1980). S t a t e  
Supreme C o u r t  r e f u s e d  t o  e x t e n d  h o l d i n g  i n  D a v i s  t o  i n c l u d e  
c a u s e  o f  a c t i o n  by  u n d e ra g e  c u s tom e r .  The C o u r t  s a i d  t h a t  so
d o i n g  w ou ld  be  i n c o n s i s t e n t  w i t h  a p p a r e n t  l e g i s l a t i v e  p o l i c y
and w ou ld  reward t o  v i o l a t o r  w i t h  c ause  o f  a c t i o n  based  upon 
c o n d u c t  w h i c h  t h e  l e g i s l a t u r e  has c ho sen  t o  p r o h i b i t  and 
p e n a l i z e .  The C o u r t  s a i d  i t  was a l s o  i n a p p r o p r i a t e  t o  c r e a t e  a 
common l a w  cau se  o f  a c t i o n .  The C o u r t  a l s o  d i s c u s s e d  t h e  
s t a t e ' s  Dram Shop A c t ,  r e p e a l e d  i n  1979, and s a i d  t h a t  s i n c e  i t  
d i d n ' t  c r e a t e  a ca u se  o f  a c t i o n  i n  b e h a l f  o f  t h e  i n t o x i c a t e d  
p e r s o n ,  t h e  l e g i s l a t u r e  must have  c o n s i d e r e d  t h i s  and r e j e c t e d  
i t .

S a g e r  v .  M cC le n d o n , 672 P . 2d 697 (1983). S t a t e  Supreme 
C o u r t  s t a t e d  t h a t  §30.950 does n o t  c r e a t e  a new c l a im  o f  a c t i o n  
f o r  p e r s o n  harmed by h i s  own i n t o x i c a t i o n .  C o u r t  n o te d  t h a t  
t h e  s t a t e ' 8 f o rm e r  s t a t u t e  (§30.730, r e p e a l e d  i n  1979) 
a u t h o r i z e d  a c l a im  f o r  a s p o u s e ,  p a r e n t  o r  c h i l d  o f  an 
i n t o x i c a t e d  p e r s o n ,  b u t  n o t  f o r  t h e  i n t o x i c a t e d  i n d i v i d u a l  
h i m s e l f .
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PENNSYLVANIA

No l i c e n s e e  s h a l l  be  l i a b l e  t o  t h i r d  p e r s o n s  on a c c o u n t  o f  
damages i n f l i c t e d  upon them o f f  o f  t h e  l i c e n s e d  p r em is e s  by 
c u tom e ro  o f  t h e  l i c e n s e e  u n l e s s  t h e  c u s tom e r  who I n f l i c t s  t h e  
damages was . s o l d ,  f u r n i s h e d  o r  g i v e n  l i q u o r  o r  m a l t  o r  b rewed 
b e v e r a g e s  by  t h e  s a i d  l i c e n s e e  o r  h i s  a g e n t ,  ' s e r v a n t- ~ o r  
em p lo y e e  when t h e  s a i d  c u s tom e r  was v i s i b l y  i n t o x i c a t e d ^ ^ | ^ T :'

Ca se  Comment

J a r d i n e  v .  Upper Darby Lodge #1973, I n c . 198 A . 2d 555 
(1967fJ7

S imon  v .  S h i r l e y , 409 A . 2d 1365 (1979).

Cou ts  v .  G h l o n , 421 A . 2d 1188 (1980).

S p e i c h e r  v .  Reda , 434 A. 2d 186 (1981). P l a i n t i f f  f i l e d  
s u i t  a g a i n s t  t K I  d r i v e r  o f  a c a r  who s t r u c k  t h e  P l a i n t i f f ' s  
m o t o r c y c l e  w h i l e  i n t o x i c a t e d ,  s e v e r e l y  i n j u r i n g  t h e  h u s b a nd ,  
and a g a i n s t  t h e  . t a v e r n  owner who had a l l e g e d l y  s e r v e d  h im  
l i q u o r  p r i o r  t o  t h e  a c c i d e n t .  The C o u r t  o f  Common P l e a s  
g r a n t e d  t h e  d e f e n d a n t  t a v e r n  owne r 's  c om pu ls o r y  n o n s u i t ,  on t h e  
g r o u n d s  t h a t  t h e r e  was no e v i d e n c e  t h a t  t h e  t a v e r n  owner had 
s e r v e d  t h e  d r i v e r  a l c o h o l  w h i l e  he was " v i s i b l y  i n t o x i c a t e d " ,  
and t h u s  t h e  t a v e r n  owner c o u l d  n o t  be l i a b l e  f o r  damages u n d e r  
P e n n s y l v a n i a ' s  dram shop l a w .  On a p p e a l ,  t h e  S u p e r i o r  C o u r t  
h e l d  t h a t  c om pu lso ry  n o n s u i t  may be  g r a n t e d  o n l y  i n  a c a se  
whe re  " t h e  f a c t s  and c i r c u m s t a n c e s  l e a d  u n e r r i n g l y  b u t  t o  one 
c o n c l u s i o n " .  T e s t im ony  a t  t h e  t r i a l  i n d i c a t e d  t h a t  t h e  d r i v e r  
e x h i b i t e d  s i g n s  o f  o b v i o u s  i n t o x i c a t i o n ,  n o t  t h e  l e a s t  o f  w h i c h  
was t h e  d r i v e r ' s  p l e a  o f  g u i l t y  t o  d r i v i n g  w h i l e  i n t o x i c a t e d .  
R e l y i n g  on  C o u t s , t h e  C o u r t  h e l d  t h a t  t h e r e  was s u f f i c i e n t  
c i r c u m s t a n t i a l  e v i d i e n c e  o f  i n t o x i c a t i o n  t o  s e t  a s i d e  t h e  o r d e r  
f o r  c om p u l s o r y  n o n s u i t ,  and a new t r i a l  was o r d e r e d .

K l e i n  v .  R a y s l n g e r , 470 A. 2d 507 (1983). S t a t e  Supreme 
C o u r t  c i t e s  " g r e a t  w e i g h t "  o f  a u t h o r i t y  f o r  s u p p o r t i n g  v i e w  
t h a t  i n  c a s e  o f  an ' O r d i n a r y  a b l e  b o d i e d  man i t  i s  t h e  
c o n s um p t i o n  o f  a l c o h o l ,  and n o t  t h e  f u r n i s h i n g  t h e r e o f ,  w h i c h  
i s  t h e  p r o x im a t e  cause  o f  i n j u r y  and t h e r e f o r e  t h e r e  c a n  b e  no 
l i a b i l i t y  on a s o c i a l  h o s t  s e r v i n g  an  a d u l t  g u e s t .

4 7  P . S .  § 4 - 4 9 7 . L i a b i l i t y  o f  L i c e n s e e s .
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C o n g l n i  b v  C o n g i n i  v .  P o r t e r s v i l l e  V a l v e  C o . , 470 A . 2d 515
(1983). Compan ion ca se  t o  K l e i n , d e c i d e d  same d a y .  C o u r t  
d i s t i n g u i s h e d  K l e i n , s t a t i n g  t h a t  t h e r e  i s  s t a t u t e  mak ing  
p e r s o n s  u n d e r  2 l i n c om p e t e n t  t o  h a n d l e  a l c o h o l ,  and th u s  
s e r v i c e  b y  s o c i a l  h o s t s  t o  under-age p e r s o n s  com pe ls  d i f f e r e n t  
r e s u l t ,  and p o s s i b l e  l i a b i l i t y  on s o c i a l  h o s t .  C o u r t  s a i d  t h a t  
c l a i m  may be a s s e r t e d  by an i n j u r e d  t h i r d  p a r t y  and by t h e  
m i n o r  who i s  s e r v e d  a l c o h o l  i l l e g a l l y .  C o n t r i b u t o r y ^  n e g l i g e n c e  
i s  a v a i l a b l e  as a d e f e n s e .



R H O D E  I S L A N D

R . I . G . L .  §3-11-1. L i a b i l i t y  o f  f u r n i s h e r  o f  b e v e ra g e s  f o r  
i n j u r i e s  by i n t o x i c a t e d  p e r s o n s .

I f  any p e r s o n  i n  a s t a t e  o f  i n t o x i c a t i o n  comm its  any i n j u r y  
t o  t h e  p e r s o n  o r  p r o p e r t y  o f  a n o t h e r ,  t h e  p e r s o n  who f u r n i s h e d  
h im  w i t h  any  p a r t  o f  t h e  b e v e ra g e  y h i c h  o c c a s i o n e d  h i s  
i n t o x i c a t i o n ,  i f  t h e  same was f u r n i s h e d  i n  y i o l a t i o n  o f  t h i s  
t i t l e ,  s h a l l  be l i a b l e  t o  t h e  same a c t i o n  b y  t h e  p a r t y  i n j u r e d  
as t h e  p e r s o n  i n t o x i c a t e d  w ou ld  be l i a b l e  t o ;  and t h e  p a r t y  
i n j u r e d ,  o r  h i s  o r  h e r  l e g a l  r e p r e s e n t a t i v e ,  may b r i n g  e i t h e r  a 
J o i n t  a c t i o n  a g a i n s t  t h e  p e r s o n  i n t o x i c a t e d  and t h e  p e r s o n  who 
f u r n i s h e d  t h e  b e v e r a g e ,  o r  a s e p a r a t e  a c t i o n  a g a i n s t  e a c h .

R . I . G . L .  §3-11-2. H a b i t u a l l y  i n t em p e r a t e  p e r s o n s  - N o t i c e  by  
f a m i l y  o r  em p lo y e r  - L i a b i l i t y .

The h u sb a nd ,  w i f e ,  p a r e n t ,  c h i l d ,  g u a r d i a n  o r  em p lo y e r  o f .  
any p e r s o n  who has o r  may h e r e a f t e r  have t h e  h a b i t  o f  d r i n k i n g  
i n t o x i c a t i n g  b e v e ra g e  t o  e x c e s s ,  may g i v e  n o t i c e  i n  w r i t i n g ,  
s i g n e d  by h im  o r  h e r ,  t o  any p e r s o n  r e q u e s t i n g  h im  n o t  t o  s e l l  
o r  d e l i v e r  i n t o x i c a t i n g  b e v e r a g e  t o  t h e  p e r s o n  h a v i n g  su ch  
h a b i t .  I f  t h e  p e r s o n ,  so n o t i f i e d ,  a t  any t im e  w i t h i n  tw e l v e  
(12) months t h e r e a f t e r  s e l l s  o r  d e l i v e r s  any  i n t o x i c a t i n g  
b e v e r a g e  t o  t h e  p e r s o n  h a v i n g  su ch  h a b i t ,  o r  p e rm i t s  su ch  
p e r s o n  t o  l o i t e r  on h i s  p r e m i s e s ,  t h e  p e r s o n  g i v i n g  t h e  n o t i c e  
may i n  a c i v i l  a c t i o n  r e c o v e r  o f  t h e  p e r s o n  n o t i f i e d  s u ch  sum 
as may b e  assessed  as damages; p r o v i d e d ,  t h e  em p lo y e r  g i v i n g  
s a i d  n o t i c e  s h a l l  be i n j u r e d  i n  h i s  p e r s o n ,  b u s i n e s s  o r  
p r o p e r t y .  A m a r r i e d  woman may b r i n g  such  a c t i o n  i n  h e r  own
name, and a l l  damages r e c o v e r e d  by h e r  s h a l l  e n u r e  t o  h e r  
s e p a r a t e  u s e .  I n  c a s e  o f  t h e  d e a t h  o f  e i t h e r  p a r t y ,  t h e  a c t i o n  
and r i g h t  o f  a c t i o n  s h a l l  s u r v i v e  t o  o r  a g a i n s t  h i s  e x e c u t o r  o r  
a d m i n i s t r a t o r .

Case Comment

No c u r r e n t  c a s e  comment
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SOUTH CAROLINA

No Dram Shop A c t .

C ase  Comment

No c u r r e n t  c a s e  comment .
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S O U T H  D A K O T A

Case  Comment

G r i f f i n  v .  S l b e k , 245 N .W .2d 481 (1976).

W a l t  v .  • C i t y  o f  Hudson . 327 N.W .2d 120 (1982). The
d e c i s i o n  i n  t h i s ;  c * 8® o v e r r u l e s  t h a t  o f  G r i f f i n  ~v . S i b e k . i n  
w h i c h  t h e  c o u r t  h e l d  t h a t  t h e  common l a w  h a r r e d  r e c o v e r y  
a g a i n s t  a b a r  owner f o r  i n j u r i e s  s u s t a i n e d  as a r e s u l t  o f  t h e  
i l l e g a l  s a l e  o f  l i q u o r .  I n  t h i s  c a s e t t h e  t r i a l  c o u r t ,  
f o l l o w i n g  G r i f f i n , g r a n t e d  d e f e n d a n t ' s  m o t i o n  t o  d i s m i s s  f o r  
f a i l u r e  t o  s t a t e  a c l a im .  P l a i n t i f f  a p p e a l e d ,  s e e k i n g  a 
d e c i s i o n  w h i c h  wou ld  g r a n t  a c a u s e  o f  a c t i o n  a g a i n s t  t h e  
d e f e n d a n t .  The Supreme C o u r t  o f  S o u t h  D ako ta ,  n o t i n g  t h e  
" t r a g i c "  c o n t r i b u t i o n  o f  a l c o h o l  t o  t h e  s t a t e ' s  t r a f f i c  
f a t a l i t i e s ,  o v e r t u r n e d  G r i f f i n . The c o u r t  v- o te  t h a t  
n e g l i g e n c e  was " th e  b r e a c h  o f  a l e g a l  d u t y  imposed  oy s t a t u t e  
o r  l a w . "  Laws p r o h i b i t i n g  t h e  s a l e  o f  a l c o h o l  t o  i n t o x i c a t e d  
p e r s o n s  a r e  i n t e n d e d  t o  p r o t e c t  p e r s o n s  s u c h  as t h e  p l a i n t i f f  
f r om  t h e  p o s s i b i l i t y  o f  harm caused  b y  an  i n t o x i c a t e d  d r i v e r .  
A l i q u o r  s t o r e  emp loyee  who v i o l a t e s  t h e  l a w  i n  t h i s  manner 
c l e a r l y  b r e a c h e s  a s ta n d a rd  o f  c a r e  w h i c h  t h e  s t a t u t e  im po s e s ,  
and t h u s  i s  n e g l i g e n t  as a m a t t e r  o f  l a w .  I t  f o l l o w s ,  s a i d  th e  
C o u r t ,  t h a t  s u c h  n e g l i g e n c e  must b e  a p r o x im a t e  ca u se  o f  any 
r e s u l t i n g  i n j u r y  and d e f e n s e s ,  s u c h  as c o n t r i b u t o r y  n e g l i g e n c e ,  
a r e  a v a i l a b l e  *;hen a p p r o p r i a t e .

N o  D r a m  S h o p  Ac t. J



T E N N E S S E E

Case Comment

M i t c h e l l  v .  K e t n e r , 393 S .W.2d 755 (1964). C o u r t  o f
A p p e a l s  engages  i n  l e n g t h y  d i s c u s s i o n  o f  New J e r s e y  Rappapo r t  
c a s e ,  says  i t  i s  u n w i l l i n g  t o  h o l d  t h a t ,  no  m a t t e r  w h a t  j t h e  
c i r c u m s t a n c e s ,  t h e  a c t  o f  t h e  p u r c h a s e r  and hot: ^ ' i h e  ^ p a l e  
c o n s t i t u t e  t h e  p r o x im a t e  c a u s e  o f  i n j u r y  t o  t h i r d  ' " p a r t i e s .  
U l t i m a t e  t e s t ,  s a i d  t h e  c o u r t ,  i s  one o f  f o r e s e e a b i l i t y ,  w h i c h  
r e s t s  o n  s u c h  f a c t o r s  as t h e  a p p a r e n t  c o n d i t i o n  o f  t h e  b u y e r  o f  
t h e  a l c o h o l i c  b e v e r a g e s  and w h e t h e r  h e  i s  l i k e l y  t o  become t h e  
d r i v e r  o f  an  a u t o m o b i l e  o r  i n f l i c t  i n j u r y  upon  t h i r d  p a r t i e s  
r e a s o n a b l y  t o  be a n t i c i p a t e d  o r  f o r e s e e n .  C o u r t  says  t h a t  e a c h  
c a s e  must be  s t u d i e d  on i t s  own f a c t s . .  I n  t h i s  c a s e ,  h ow ev e r ,  
no  e v i d e n c e  o f  v i s i b l e  i n t o x i c a t i o n  a t  t im e  o f  p u r c h a s e .

B r o o k i n s  v .  The Round T a b l e ,  I n c . , 624 S .W .2d 547 (1981). 
M i n o r  b r o u g h t  a c t i o n  a g a i n s t  t a v e r n  owner  f o r  i n j u r i e s  
s u s t a i n e d  by  m i n o r  when he  was i n v o l v e d  i n  a u t o m o b i l e  
a c c i d e n t .  A l t h o u g h  t h e  C o u r t  o f  A pp ea ls  s a i d  t h a t  v i o l a t i o n  o f  
a  p e n a l  s t a t u t e  ( h e r e ,  t h e  s e l l i n g  o f  a l c o h o l i c  b e v e r a g e s  t o  a 
m in o r )  co i - • — c o u r t  awarded summary

N o  D r a m  S h o p  Ac t. J

i l l e g a l  p u r c h a s e  o f  l i q u o r .  However ,  t h e  Supreme C o u r t  
r e v e r s e d  and remanded f o r  t r i a l ,  s a y i n g  t h a t  b e c a u s e  a m in o r  
was i n v o l v e d ,  a j u r y  s h o u l d  d e c i d e  w h e t h e r  he had t h e  c a p a c i t y  
t o  u n d e r s t a n d  t h e  i l l e g a l  c o n seq ue n c e s  o f  h i s  a c t i o n .

j u d gm e n t m i n o r  a d m i t t e d  t o  t h e
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TEXAS

j
No Dram Shop A c t .

C a s e  C o m m e n t

No c u r r e n t  c a s e  comment .

[ED ITOR fS NOTE: I n  C l e r k  v
8 . V i  2d 538 (19&2),  Texes  Supreme 
a c t i o n s  o f  i n t o x i c a t e d  emp lo yee  
i n t o x i c a t i o n  end s e n t  t h e  w o rk e r  home b e c a u s e  h e  was i n  no  
c o n d i t i o n  t o  p e r f o rm  h i s  work d u t i e s . ]

. O t i s  E n g i n e e r i n g  C o r p . . 633 
C o u r t  h e l d  em p lo y e r  l i a b l e  f o r  
where  em p lo y e r  r e c o g n i z e d  t h e



§32-11-1. (1) Any p e r s o n  who g i v e s ,  s e l l s ,  o r  o t h e rw i s e
p r o v i d e s  i n t o x i c a t i n g  l i q u o r  t o  a n o t h e r  c o n t r a r y  t o  s u b s e c t i o n  
16-6-13.1(8) ( d ) , s u b s e c t i o n  32-1-36.5(1), s u b s e c t i o n  32-71-14 
o r  s u b s e c t i o n  32-7-24(b) o r  ( c ) ,  and t h e r e b y  causes  t h e  
i n t o x i c a t i o n  o f  t h e  o t h e r  p e r s o n ,  i s  l i a b l e  f o r  i n j u r i e s  i n  
p e r s o n ,  p r o p e r t y ,  o r  means o f  s u p p o r t  t o  any  t h i r d  p e r s o n ,  o r  
t h e  s p o u s e ,  c h i l d ,  o r  p a r e n t  o f  t h a t  t h i r d  p e r s o n ^  r e s u l t i n g  
f r om  t h e  i n t o x i c a t i o n .  V’v W

(2) A p a r s o n  who s u f f e r s  an i n j u r y  r e f e r r e d  t o  i n  
s u b s e c t i o n  (1) o f  t h i s  s e c t i o n ,  s h a l l  h a v e  a c a u s e  o f  a c t i o n  
a g a i n s t  t h e  i n t o x i c a t e d  p e r s o n  and t h e  p e r s o n  who p r o v i d e d  t h e  
i n t o x i c a t i n g  l i q u o r  i n  v i o l a t i o n  o f  s u b s e c t i o n  (1) a b o v e ,  o r  
e i t h e r  o f  them .

(3) I f  a p e r s o n  h a v i n g  r i g h t s  o r  l i a b i l i t i e s  u n d e r  t h i s  
s e c t i o n  d i e s ,  t h e  r i g h t s  o r  l i a b i l i t i e s  p r o v i d e d  b y  thj .8 
s e c t i o n  s h a l l  s u r v i v e  t o  o r  a g a i n s t  th/ it  p e r s o n ' s  e s t a t e .

§32-11-2. No p r o v i s i o n  o f  t h i s  a c t  s h a l l  c r e a t e  any  c i v i l  
l i a b i l i t y  on t h e  p a r t  o f  t h e  s t a t e ,  i t s  a g e n c i e s ,  em p lo y e e s ,  o r  
p o l i t i c a l  s u b d i v i s i o n s ,  a r i s i n g  o u t  o f  t h e i r  a c t i v i t i e s  i n  
r e g u l a t i n g ,  c o n t r o l l i n g ,  a u t h o r i z i n g ,  o r  o t h e r w i s e  b e i n g  
i n v o l v e d  i n ,  t h e  s a l e  o r  o t h e r  d i s t r i b u t i o n  o f  i n t o x i c a t i n g  
l i q u o r .

Case Comment

No c u r r e n t  c a s e  comment.



V E R M O N T

7 V . S .A .  §501. U n l a w f u l  s a l e  o f  i n t o x i c a t i n g  l i q u o r s ;  c i v i l  
a c t i o n  f o r  damages.

A h u s b a n d ,  w i f e ,  c h i l d ,  g u a r d i a n ,  em p lo y e r  o r  o t h e r  p e r s o n  
who i s  i n j u r e d  i n  p e r s o n ,  p r o p e r t y  o r  means o f  s u p p o r t  by  an 
i n t o x i c a t e d  p e r s o n ,  o r  i n  c o n s eq ue n c e  o f  t h e  i n t o x i c a t i o n  o f  
any  p e r s o n ,  s h a l l  h a v e  a r i g h t  o f  a c t i o n  i n  h i s Ao r  J i e r .  oyn 
name, j o i n t l y  o r  s e v e r a l l y ,  a g a i n s t  a p e r s o n  o r  p e r s o n s i  v h o * 
b y  ' s e l l i n g  o r  f u r n i s h i n g  i n t o x i c a t i n g  l i q u o r  u n l a w f u l l y ,  ha ve
c a u s ed  i n  w h o le  o r  i n  p a r t  s u c h  i n t o x i c a t i o n ’. I f  s u c h
i n t o x i c a t i n g  l i q u o r  was so s o l d  o r  f u r n i s h e d  t o  s u c h  p e r s o n  i n  
a  r e n t e d  b u i l d i n g ,  and t h e  owner o f  s u c h  b u i l d i n g ,  o r  h i s  a g e n t  
i n  c h a r g e  t h e r e o f ,  knew o r  had r e a s o n  t o  know t h a t  i n t o x i c a t i n g  
l i q u o r  was s o l d  o r  k e p t  f o r  s a l e  by  h i s  t e n a n t  i n  su ch  b u i l d i n g  
c o n t r a r y  t o  l a w ,  s u c h  owner may be j o i n e d  as d e f e n d a n t  i n  su ch  
a c t i o n ,  and ju d gm en t  t h e r e i n  may be r e n d e r e d  a g a i n s t  h im .  Upon 
t h e  d e a t h  o f  e i t h e r  p a r t y ,  t h e  a c t i o n  and r i g h t  o f  a c t i o n  s h a l l  
s u r v i v e  t o  o r  a g a i n s t  h i s  e x e c u t o r  o r  a d m i n i s t r a t o r .  The p a r t y
i n j u r e d  o r  h i s  l e g a l  r e p r e s e n t a t i v e s  may b r i n g  e i t h e r  a j o i n t
a c t i o n  a g a i n s t  t h e  p e r s o n  i n t o x i c a t e d  and t h e  p e r s o n  o r  p e rsons  
who f u r n i s h e d  t h e  l i q u o r  and t h e  owner o f  t h e  b u i l d i n g ,  o r  a 
s e p a r a t e  a c t i o n  a g a i n s t  e i t h e r  o r  any o f  them .

Case Comment

Ackerman v .  K o g u t , 84 A. 2d 131 (1951). A c t i o n  was b r o u g h t  
a g a l n r t  a r e s t a u r a n t  o p e r a t o r  and o t h e r s ,  f o r  i n j u r i e s  
s u s t a i n e d  when p l a i n t i f f  was s t r u c k  by  an a l l e g e d l y  i n t o x i c a t e d  
m o t o r i s t  t o  whom th e  d e f e n d a n t  had s o l d  i n t o x i c a t i n g  l i q u o r .  
On a p p e a l ,  t h e  Supreme C o u r t  h e l d  t h a t  t h e  L i q u o r  C o n t r o l  
B o a rd 's  r e g u l a t i o n  t h a t  no a l c o h o l i c  l i q u o r  s h a l l  be s o l d  o r  
f u r n i s h e d  t o  a p e r s o n  a p p a r e n t l y  u n d e r  t h e  i n f l u e n c e  o f  l i q u o r ,  
was n o t  i s s u e d  u n d e r  an u n c o n s t i t u t i o n a l  d e l e g a t i o n  o f  
l e g i s l a t i v e  power s i n c e  t r a f f i c  I n  i n t o x i c a t i n g  l i q u o r  i s  a 
mere m a t t e r  o f  p r i v i l e g e  and d i s c r e t i o n  was l a w f u l l y  d e l e g a t e d  
t o  t h e  Board w i t h o u t  p r e s c r i b i n g  d e f i n i t e  r u l e s  o f  a c t i o n .
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W A S H I N G T O N

No Dram Shop A c t .  [ P r i o r  s t a t u t e ,  RCW 4.24.100, r e p e a l e d  1955] 

Case Comment

H a l v o r s o n  v .  B i r c h f l e l d  B o i l e r ,  I n c . ,  458 P . 2d 897 (1969). 
Supreme C o u r t  s t a t e d  t h a t  common-law r u l e  o f  n o n - l i a b i l i t y  o f  
s e r v e r  t o  a b l e - b o d i e d  a d u l t  ( r e v a i l s ,  _ v i t h .  f o l l o w i n g  
e x c e p t i o n s :  o b v i o u s l y  i n t o x i c a t e d  p e r s o n s ,  p e r s o n s  i n  "a s t a t e
o f  h e l p l e s s r i e s i i ^ o r  t h o s e  w i t h  a " s p e c i a l  j p e l a t i d n s h i p "  t o - t h e  
f u r n i s h e r  o f  l i q u o r .  - - " r;

C a l l a n  v .  O ' N e i l , 578 P . 2d 890 (1978). C o u r t  o f  A p p ea ls
s a i d  v i o l a t i o n  o f  s t a t u t o r y  p r o h i b i t i o n  a g a i n s t  s a l e s  t o  m in o r  
c o n s t i t u t e s  n e g l i g e n c e  p e r  s e .

W i l s o n  v .  S t e i n b a c h , 656 P . 2d 1030 (1982). Supreme C o u r t  
r e s t a t e d  r u l e  i n  H a l v o r s o n , s t a t e d  t h a t  any chang e  w ou ld  ha ve  
t o  be made by t h e  L e g i s l a t u r e .

Baughn v .  M a l o n e , 656 P . 2d 1118 (1983). C o u r t  o f  A ppea ls
h o l d i n g ,  f o l l o w i n g  C a l l a n .

H a l l i g a n  v .  Pupo , 678 P . 2d 1295 (1984). C o u r t  o f  A pp ea ls
s a i d  t h a t  " r e l e v a n t  i n q u i r y  i s  w h e t h e r  s o c i a l  h o s t  had
a u t h o r i t y  t o  deny f u r t h e r  s e r v i c e  o f  a l c o h o l  when i n t o x i c a t i o n  
became a p p a r e n t .  Case i n v o l v e d  open b a r  s i t u a t i o n .  C ou r t  
d e c l i n e d  t o  f o l l o w  H a l v o r s o n *  s r u l i n g  i n  l i g h t  o f  s t a t e  Surpeme 
C o u r t ' s  "new" i n t e r p r e t a t i o n ' i n  W i l s o n . C o u r t  says i s  no 
d i s t i n c t i o n  be tween  s o c i a l  and c om m e r c i a l  p r o v i d e r s  o f  a l c o h o l .

Young v .  Ca ra van  C o r p . ,  663 P . 2d 834 (1983). M o th e r  o f  
m i n o r  b r o u g h t  w r o n g f u l  d e a t h  s u i t ,  a l l e g i n g  t h a t  d e f e n d a n t  was 
n e g l i g e n t  i n  s e r v i n g  h e r  s o n ,  who was a l s o  i n t o x i c a t e d  a t  
t i m e .  S t a t e  Supreme C o u r t ,  n o t i n g  t h a t  c a se  was one o f  f i r s t  
im p r e s s i o n  f o r  i t  ( t h o u g h  l o w e r  c o u r t s  had r u l e d  i n  C a l l a n  and 
B au g hn ) ,  ag reed  w i t h  e a r l i e r  d e c i s i o n s  t h a t  v i o l a t i o n  o f  
s t a t u t e s  p r o h i b i t i n g  s a l e  t o  m i n o r  c o n s t i t u t e s  n e g l i g e n c e  p e r  
s e . Howeve r ,  t h e  C o u r t  p o i n t e d  o u t ,  as i n  C a l l a n , t h a t  i f  
t a v e r n  owner t a k e s  r e a s o n a b l e  p r e c a u t i o n s  t o  c h e c k  age o f  
p a t r o n s ,  n e g l i g e n c e  p e r  se w i l l  n o t  be imposed as a m a t t e r  o f  
l a w .  C o u r t  a l s o  found  t h a t  m i n o r ' s  v i o l a t i o n  o f  s t a t u t e  
p r o h i b i t i n g  p u r c h a s e  b y  t h o s e  u n d e r  age c o n s t i t u t e d  
c o n t r i b u t o r y  n e g l i g e n c e ,  as a m a t t e r  o f  l a w ,  and t h a t  t r i a l  
c o u r t  s h o u l d  d e t e rm in e  p r o x im a t e  cause  o f  a c c i d e n t  and measure 
o f  p l a i n t i f f ' 8 c o n t r i b u t o r y  n e g l i g e n c e .
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W I S C O N S I N

Case  Comment J

G a r c i a  v .  H a r g r o v e , 176 N .W .2d 566 (1970).

O la e n  v .  C o p e l a n d , 280 N .W .2d 178 (1979).

Hennea v .  L o c h  Ness B a r , 344 N .W .2d. 205 (1983). C o u r t  
I n v a l i d a t e d  M in n e s o t a  Judgment im p o s in g  l i a b i l i t y  , o n  W i s c o n s i n  
t a v e r n '  f o r  s e l l i n g  ' a l c o h o l  i n  W is c o n s i n  "to p a t r o n , ’ who d r o v e  
a c r o s s  s t a t e  l i n e  i n t o  M in n e s o t a  and c a u sed  a c c i d e n t  and I n j u r y *

S o re n so n  v .  J a r v i s ,  F e r r a r o  v .  J a r v i s , 350 N .W .2d 108
(1984) Supreme C o u r t  s p e c i f i c a l l y  o v e r r u l e s  G a r c i a  and O l s e n , 
h o l d i n g  t h a t ,  where t h e r e  i s  s u f f i c i e n t  p r o o f  a t  t r i a l ,  a 
v e n d o r  who n e g l i g e n t l y  s u p p l i e s  i n t o x i c a t i n g  b e v e r a g e s  t o  a 
m i n o r  and t h e  i n t o x i c a n t s  so f u r n i s h e d  c a u s e  t h e  m i n o r  t o  be  
i n t o x i c a t e d  o r  cause  t h e  m i n o r ' s  d r i v i n g  a b i l i t y  t o  be impared  
s h a l l  be l i a b l e  t o  t h i r d  p e r s o n ,  C o u r t  h e l d  t h a t ,  a l t h o u g h  
s a l e  i s  n e g l i g e n c e  p e r  s e ,  d e f e n d a n t  has a l l  o f  t h e  d e f e n s e s  
a v a i l a b l e  u n d e r  c r i m i n a l  s t a t u t e ,  and a l s o  i s  e n t i t l e d  t o  
b e n e f i t  o f  c o m p a r a t i v e  n e g l i g e n c e  r u l e .  C o u r t  a p p l i e s  new r u l e  
p r o s p e c t i v e l y ,  o n l y  f o r  a c t s  o f  n e g l i g e n c e  o f  a v e n d o r  s e l l i n g  
t o  a m i . i o r  on o r  a f t e r  S ep tember  1, 1984.

N o  E a m  S h o p  A c t .  [ P r i o r  s t a t u t e ,  § 1 7 6 . 3 5 ,  r e p e a l e d  1 9 8 2 . ]



WYOMING

§12-5-502. L i a b i l i t y  f o r  s a l e ,  e t c . ,  t o  c h i l d /  ward o r
h a b i t u a l  d r u n k a r d  when w r i t t e n  n o t i c e  t h e r e o f  g i v e n .

W heneve r  any  c o u r t ,  p a r e n t  o r  g u a r d i a n  g i v e s  w r i t t e n  n o t i c e  
t o  an v  l i c e n s e e  t h a t  h i s  o r  h e r  c h i l d  o r  ward i s  u n d e r  t h e  age 
o f  n i n e t e e n  (19), o r  any s p o j s e  o r  d e p e n d e n t  g i v e s  w r i t t e n

' n o t i c e  t o  a l i c e n s e e  t h a t  h i s  o r  h e r  spouse  o r  p e r s o n  l i a b l e *
_' f o r  t h e  s u p p o r t  . o f  t h e  d e p e n d e n t  i n  a n  h a b i t u a l  d r u n l u i r d ^ ' a i ^  by .  
' r e a s o n  o f  h a b i t u a l  d r u nk e n n e s s  i s  n e g l e c t i n g  t o  p r o v i d e  s u p p o r t - 

f o r  t h e  s pouse  o r  d e p e n d e n t  and t h e  l i c e n s e e  o r  p e r m i t t e e  so 
n o t i f i e d  t h e r e a f t e r  s e l l s  o r  g i v e s  any a l c o h o l i c  l i q u o r  o r  m a l t  
b e v e r a g e  t o  t h e  c h i l d ,  ward o r  h a b i t u a l  d r u n k a r d ,  t h e  p e r s o n
g i v i n g  t h e  n o t i c e  may b r i n g  an  a c t i o n  i n  d i s t r i c t  c o u r t ,
a g a i n s t  t h e  l i c e n s e e  and upon  p r o o f  o f  a c t s  s t a t e d  i n  t h e
n o t i c e  r e c o v e r  i n  t h e  a c t i o n  t h e  a c t u a l  damages s u s t a i n e d ,
p u n i t i v e  damages and c o s t s .

Case Comment •-

Pa rsons  v .  Jow , 480 P . 2d 396 (1971).

S n y d e r  v .  West R a w l i n s  P r o p e r t i e s ,  I n c . , 531 F .  Supp .  701 
(19877^ A c t i o n  Was b r o u g h t  b y  t h e  w idow  o f  d e c e d e n t  who was 
k i l l e d  i n  a o n e - v e h i c l e  a c c i d e n t .  P l a i n t i f f s  c o n t e n d e d  t h a t
t a v e r n  owners were n e g l i g e n t  i n  s e r v i n g  d e c e d e n t  who was 
v i s i b l y  i n t o x i c a t e d .  The C o u r t  h e l d  t h a t  a l t h o u g h  some s t a t e s  
h a v e  c r e a t e d  an e x c e p t i o n  t o  t h e  common law  by  f i n d i n g  
l i a b i l i t y  f o r  t h e  s a l e  o f  l i q u o r  t o  a p e r s o n  who i s  a l r e a d y  
i n t o x i c a t e d ,  t h e  Supreme C o u r t  o f  t h e  S t a t e  o f  Wyoming has n o t  
done s o .  The C o u r t  h e l d  t h a t  i t  i s  n o t  t h e  p r o v i n c e  o f  t h e  
U . S .  D i s t r i c t  C o u r t  t o  u n i l a t e r a l l y  make s u c h  a d e c i s i o n , ,

M c C l e l l a n  e t  a l .  v .  T o t t e n h o f f  e t  a l . , 666 P . 2d 408 
(1983)"^ C o m p l a i n t  a l l e g e d  t h a t  d e f e n d a n t s  n e g l i g e n t l y  s o l d  
l i q u o r  t o  a  m i n o r ,  t h a t  t h e  m in o r  had become i n t o x i c a t e d  and 
k i l l e d  a t h i r d  p a r t y  i n  an a u t o m o b i l e  a c c i d e n t  and t h a t  t h e  
s a l e  o f  t h e  l i q u o r  was t h e  p r o x im a t e  c a u s e  o f  t h e  a c c i d e n t .  
T r i a l  c o u r t ,  c i t i n g  P a r s o n s , d i s m i s s e d  t h e  c l a i m ,  b u t  t h e  
Supreme C o u r t  r e v e r s e d  P a r s o n s , s t a t i n g :  "The r u l e  t h a t  t h e r e
i s  no c a u s e  o f  a c t i o n  when a v e n d o r  s e l l s  l i q u o r  t o  a consumer 
who i n j u r e s  a t h i r d  p a r t y  was c r e a t e d  by t h e  c o u r t s .  We see  no 
r e a s o n  t o  w a i t  any l o n g e r  f o r  t h e  l e g i s l a t u r e  t o  a b r o g a t e  i t .  
Common l aw  c r e a t e d  by  t h e  j u d i c i a r y  c a n  be a b r o g a t e d  by t h e  
j u d i d i c a r y . "  H e n c e f o r t h ,  s a i d  t h e  c o u r t ,  c a s e s  i n v o l v i n g



v e n d o r s  o f  l i q u o r  and i n j u r e d  t h i r d  p a r t i e s  w i l l  be  app roa ched  
i n  t h e  same manner as o t h e r  n e g l i g e n c e  c a s e s ,  t h a t  i s ,  t h e  
e s t a b l i s h m e n t  o f  a g e n e r a l  d u t y  t o  use r e a s o n a b l e  c a r e  and t h e  
f o r e s e e a b i l i t y  o f  t h e  r e s u l t i n g  harm t o  e s t a b l i s h  p r o x im a t e  
c a u s e .


