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DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER - HB 345

FEBRUARY 3, 1986

"An Act returning the standard for civil liability of vendors of alco-
holic beverages to ordinary negligence under common law; and providing
for an effective date.”

The Department of Public Safety supports this legislation.
ANALYSIS

This legislation would relurn the standard of negligence to ordinary
negligence under common law, thus eliminating the necessity of proving
criminal iIntent. Enactment of this legislation would place a greater
burden of responsibility upon the servers of alcoholic beverages to
ensure that persons who show signs of intoxication are no longer served
drinks if they plan to drive. The real benefit of this legislation is
that alcohol beverage servers will be forced to play an active role in
the prevention of alcohol-related highway deaths and injuries.

PURPOSE

During calendar years 1978 through 1984, there were 456 persons killed
and 8,389 persons injured in alcohol related traffic accidents. The
estimated cost of alcohol related accidents during this time period was
a conservative 209.6 million dollars. The purpose of this legislation
is to reduce the number of alcohol related traffic deaths, injuries and
societal costs iIn Alaska by encouraging the servers of alcoholic bever-
ages to share iIn the responsibilities related to the consumption of
alcohol and driving. The servers will not suffer from the enactment of
this legislation, if they take prudent actic oy providing server
training and becoming involved with other proven programs directed at
reducing the incidence of drunk riHvinn
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Commissioner %
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Marsh &M rLonmin. Imorporatoci
2550 Donnli Stront. Suitr 1400
IO Hu\ 4-A )
Anchor,inc. Alaska -Ptu%b
folophono (007) 276-5424

January 31, 1986

To: Interested Legislators

Re: HB 345

Following 1is a list of Insurance Underwriters, Managers and
Surplus Lines Brokers who agree that a change from criminal
negligence to simple negligence in liquor liability will
basically eliminate liability insurance availability for
any operation that sells liquor.

They have all agreed that you may contact them directly for
their specific input.

Dave S« er: Cigna Companies 561-1400
Wayne Gardner: Alaska National Insurance 248-2642
Dave Poisson: Industrial Indemnity 561-6000
Chuck Beytebiere: Alaskan General Agency 338-7148
John Flemma: Preferred General Agency 276-5676
Roy Hollinger: M. J. Hall 279-9693

The above names represent the majority of liquor related in—
surance written in Alaska. If you n?ed additional contacts,
we can also supply the names of "outside™ underwriters who
have taken the same stance.

The basic position is simple. If the law is changed to simple
negligence, not only will liquor Iliability insurance not be
available, simple premises liability will not be available.
Without this insurance, the liquor establishments will
eventually face closure.

This bill will hurt Alaska if passed. It will cause a reduc-
tion in business, loss of jobs, and severe economic loss to
Alaskan citizens who suffer 1injury. There are better solutions

to the liquor problems.

W fsif

Robert M. Whitmarsh
Marsh & McLennan, Inc



M arsh &
Mclennan

Marsh & McLennan, Incorporated
2550 Denali St Suite 1400
PO I$o\ 4-A

Anchoraue, Alaska 99509
Telephone (907) 276-5424

HB 345

Marsh & McLennan, 1Inc. made an informal survey of clients”

records and has used that

conclusions:

Fact 1. Currently, only one market will consider

writing liquor liability for the average
risk in Alaska.

Fact 2. Currently, only one market will consider

writing premises liability for the average
risk if liquor liability is not also
written through another carrier.

Fact 3. All markets have stated that they will

cancel existing premises liability if
HB345 is passed.

Fact 4. The only available liquor liability

market will withdraw if HB345 is passed.

Fact 5. Approximately 60 to 65% of all licensed

premises are leased. All leases reviewed
require premises liability to be carried.

Fact 6. Most lending institutions now require

premises liability before they will
make building loans.

Considering the above facts, the results that could occur
HB345 is passed are as follows:

1.

Within one year, most licensed premises will
not be able to purchase liquor liability or
premises liability.

If they are unable to purchase this coverage,
they will default their leases and/or loans.

Many will be closed due to the defaults.

Many will voluntarily close to avoid losing
their assets in an uninsured claim.

information to draw the following

it



Mjrsh & McLennan, Incorporate) Page 2

5. Those that remain open will only be open until
a large claim causes them to file bankruptcy.

The end result of this 1is that this bill could effectively

eliminate many jobs in Alaska. The lack of licensed premises
could affect tourism. "After Hours"™ establishments would
flourish - without insurance, without paying taxes.

IT the intent of HB345 1is to protect the Alaska citizens, the
result would be the reverse. The regulation of drinking would
be virtually eliminated.

Since the mandatory auto insurance statutes do not require
insurance until after an accident, the victim of a drunk driver
would have almost no recourse.

WHAT can be done to protect Alaskans from the alcohol abusers?
Please consider the fTollowing:

1. Make auto insurance truly mandatory for all
autos.
2. Make Uliquor liability excess of all valid

and collectible auto i1nsurance.

3. Make hosts responsible iIn the same manner
as licensed premises.

4. Impose strong penalties against drunk drivers.

5. Impose strong penalties against "After Hours”
establishments.

HB345 will work against Alaskans. Support a bill to help the
situation, not one that will make it worse.

Robert M. Whitmarsh

February 4, 1986
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10. Municipal regulation ~40. Sales on federal reservations
20. Civil liability of persons providing 50. Proof of age

alcoholic beverages 60. Warehousmp of alcoholic beverages
30. Responsibility of liCensees, agents and 70 Enforcemen
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Sec. 04.21.010. Municipal regulation, ﬁa) A mummpalltk{ may
adopt ordinances governing the barter, sale, and consumption of
alcoholic beveragies within™ the municipality as necessary. for the
orderly conduct of the business of selling alcoholic beverages within the
mumctpalltx An ordinance adopted under this section may not be
inconsistent with this title or requlations adopted under this title.

_ (b) If, asa result ofan election held in accordance with AS 04.11.502
in a municipality, the board is prohibited from issuing, renewing, or
transferring a license between holders or locations or if _ellmFortanon
of alcoholic beverages is prohibited in the municipality, the
municipality may adopt an ordinance making the sale or importation
of alcoholic” beverages a misdemeanor. The ordinance maY not he
inconsistent with this title or the requlations adopted under this title.

(© A municipality may not impose taxes on alcoholic beveraqes
except (1) proRerty taxes on alcoholic beverage inventories and (2) sales
taxes on alconolic beverage sales. (5 4ch 131 SLA 1980)

Am.Jur. 2d and C.J.S. references. —
45 Am. Jur. 2d Intoxicating Liquors 5 27.
48 C.J.S. Intoxicating Liquors 5 193.

Sec. 0421020, Civil liahility of persons Browdmg alcoholic
beverages. A person who ,Provldes alcoholic beverages to another
person may not be held civilly liable for injuries resulting from the
Intoxication of that person unléss the person who provides the alcoholic
beverages holds a license authorized under AS 04.11.050 — 04.11.220,
or is an agent or employee of such a licensee and

(1 the alcohalic beverages are provided to a person under the a(t;e of
19'years in violation of AS 04.16.051 unless the licensee, agent, or
employee secures in good faith from the person a S|%ned statement,
liquor’identification card, or driver's license meeting the requirements
of AS 04.21.050(a) and 04.21.050(h). which indicates that the per; ’is
19(¥)ears of age or older; or

/(2 the alcoholic bevera%s ure férlovided to a drunken person in
violation of AS 04.16.030. 16 5¢h 131 SLA 1950)



§ 0421030

Revisor's note. — This section was
slightly rearranged bg the revisor of
statutés, pursuant to AS 01.05.031(b). for
clarity.

Cross. _ references. — As 1o
respon3|b|I|t5y of licensee for violations, see
AS  04.16.150. As to responsibility of
(I)lgeznls%egsd agents and employees, see AS

Editor's note. — The cases cited in the
note below were decided under former AS
04.10.180 and 04.15.020.

Civil liability under former law. —
The common-law rule as to the non-
liability of the vendor of intoxicating
liquor for torts committed by the drinker of
liquor while the latter was intoxicated.
without  more ?en,eraIIY revailed,
Cherbonnier v, Rafalovich. 12 Afaska 634.
8 F. S_up(P. 900 (D. Alas. 1950). See Vance
v. United States. 355 F. Supp. 756 iD.
Alas. 1973). ,
Although it was true that policy

Alaska Statutes |

0421040

reason for giving that statute a narrow
interpretation that would preclude a
private right of action for unlawful
conduct. Alesna v. Le?rue, Sup. Ct. Op.
No. 2148 tFile No. 44061,  P2d

119801, overruling Barton v. Lund. Sup. Ct.
0&.7[%1)0. 1423 1File No. 2726). 563 P.2d 875

1

It ‘is. not unfair to hold a licensee
responsible  for  the  establishment’s
operation even though the licensee does
not have actual control of the day-to-day
functions. Alesna v. Legrue. Sup. Ct. Op.
’\{%'802148 iFile No. 4406»,  'P.2d

For construction _of former AS
04.15.020(a) as setting a minimum
standard “of care for purposes of the
common-law cause of action based upon
ordmar% ne%h ence, see Vance v. United
States. 355 F, Supp. 756 ID. Alas. 1973).

Am.Jur. 2d and C.J.S. references.—
45 Am. Jur. 2d Intoxicating Liquors

embodied” in former AS 04.10.150 ‘could 553 — 614, ,
also . be enforced by criminal and 48 C.J.S. Intoxicating Liquors fit 430 —
administrative sanctions, there was no  485.

Sec. 0421030 Responsibility of licensees, agents and
employees. The licensee has a duty to exercise that degree of care
which “a_reasonable person would observe to insure that a husiness
under his control is lawfully conducted. This duty of the licensee
includes, but is not limited R

(1) toinsuring the compliance by agents or employees with this title
and” requlations ado?ted under “this title, including acting with
reasonable diligence to determine that his agents or employées are
advised of the provisions of this title and the regulations adopted under
this title, either by securing the agents or employee’s written
acknowledgement of posted inStructions or otherwise; and
(2 to inSuring the compliance of the premises with public health,
fire, and ,saf,etr_ codes and ordinances of the state or municipality
having jurisdiction. (§ 4ch 131 SLA 1980)

Cross reference, — As to responsibilitoy
oflicensee ‘or violations, see AS04.16.150.

Sec. 04.21.040. Sales on federal reservations, (a) A wholesaler of
alcoholic beverages may sell alcoholic beverages to a person who does
not have a license under this title who has a fixed place of business on
land in the state maintained by the United States government as a
military or naval reservation, a national park, or other federal
reservation, A sale may be made under this section only if the
purchaser is a ship's service store, officers club, officers mess, post
exchange, or similar organization. The wholesaler may deliver



statute or nrdiiuinrc reifiiirin® closing;, ~ -18 C.J.S. Intoxicating Liquors S 207.

Sec. 011500 Solicitation if alcoholic beverages, (al A person
may not pay or receive from another a salary, percentage or
commission fo solicit or encourage a patron of licensed premises to
purchase alcoholic or other beverages for consumption by a person
other than the patron. . ,

(hi A licensee, his agent, or employee may not knowmgzly permit a
Eerson to loiter within or about premises licensed under this title for
he Rurpose of begging or soliciting a patron or visitor to purchase
alconolic or other beverages for the person who is begging or soliciting.
() 3ch 131 SLA 1990

Former Inw construed. — See Alaska ~ Am. Jur. 2d and C.J.S. references, —
Alcoholic  beverage  Control Itd _ v. 45 Am.Jur. 2d intoxicating Liquor 4) 2!)7,
Malcolm, Inc., Sup: Cl. 05). No. 208 (File 298 o
No. 3831, 391 I' 2d 441 (19641, 48 C.J.S. Intoxicating Liquors 5 267,

Sec. 04.1G030. Sale or disposition of alcoholic beverages to
drunken persons. A licensee, his agent, or employee may not with
criminal negligence ,

1) sell, give, or harter alcoholic ,beverages to a drunken person;

allow another person to sell, give, or barter an alcoholic beverage
on drunken person within licensed premises;

(3L allow a drunken person to enter and remain within licensed
premises or to consume an alcoholic beverage within licensed premises;

ermit a drunken person to sell or serve alcoholic beverages, (1) 3
ch(?szLA 1980) d s,

Am.Jur. 2d nnd C.J.S, references. — 48 C.J.S. Intoxicating Liquors 8l 257,
éfzésm.%%ur. 2d Intoxicating Liquors ~ 258.

Sec. 0L1(5010. Access of drunken persons a licensed
premises. A drunken person may not knowmgsl)[ enter or remain on
premises licensed under this title. () 3ch 13LSLA 1980)

Sec. 0115\5045 Obligation to enforce restrictions in licensed
premises, A licensee, his agent or employee may not permit the
consumption of alcoholic beverages b?{ any person within licensed
premises unless it is permitted by the ficense. (§ 3ch 131 SLA 1980)

Itevisor's note. — This section wns  Cross reference. — Asto responsibilit
originally enacted as AS04.16.041 hut was  oflicensee far violations, see AS04.16.150.
renumbered by Ilie revisor of statutes.
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TESTIMONY OF CHARLIE SELMAN
President, CHARR
Presented to the House State Affairs Committee
February 5, 1986 - Juneau, Alaska

Madam Chairman, members of the Committee, | greatly
appreciate the opportunity to appear before you again to testify
on the latest version of House Bill 345. In past testimony,
CHARR members have raised some of the problems which this
legislation poses to the retail liquor industry in the State.
Rather than rehash those concerns again today, we would like to
instead direct your attention to several key public policy
guestions related to House Bill 345 which we believe must be
addressed before you move the bill from Committee. And finally,
we will offer a proposal which we hope the Committee will
consider.

CHARR 1is strongly supportive of the basic concern which has
triggered this legislation: getting the drunk driver off Alaska®s
streets and highways. Therefore, our questioning of the bill 1is
not in regard to its intent, but is instead focused on what we
believe 1is the pivotal public policy question facing the
Committee: will passage of House Bill 345 truly have any
effect on reducing the number of drunk drivers on Alaska®s
highways?

This bill essentially focuses on one narrow 1issue: changing
the present criminal negligence standard to an ordinary
negligence standard. This aspect of the bill traces its origin
back to Governor Sheffield"s Task Force on Drunk Driving which
was appointed about 18 months ago. The Task Force recommended

the criminal negligence standard change to the Governor in its



report. However, there were other key policy recommendations in
the Task Force report which are not included in the bill which 1is
before you today. We believe the Committee should carefully
review each Task Force recommendation, not just the one which
deals with changing the negligence standard.

We also believe this Committee must fashion provisions 1in
House Bill 345 which apply both policies and sanctions in an
equitable, even-handed manner to all Alaskans who serve alcohol,
whether in a commercial establishment, or in a social setting.

IT the public policy objective of this legislation is to
reduce or eliminate drunk driving, then all persons--including
the social host--who serve alcohol to a driver who 1is
subsequently involved in an alcohol-related accident should be
subject to the same liability and sanctions. The family of a
person who is injured or killed by a drunk driver who became
intoxicated while at a friend"s home will find i1t difficult to
understand why the social host is insulated from lawsuits by this
bill, while the bar owner and package store operator are not.
Therefore, we strongly urge this Committee to carefully review
the Task Force®s recommendation regarding social host liability.

The need to review the social host issue becomes evident
when one reviews Alaska®s alcohol sales data. According to
information which CHARR has received from a major wholesaler,
only 28 percent of the liquor, 20 percent of the wine and 28
percent of the beer sold in Alaska is sold "on premises,”™ which

generally means consumed in a bar, restaurant or similar
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establishment. IT alcohol consumption on the ferries, airlines,

military bases and a limited license category is subtracted, on

premise” sales drop to 18 percent for liquor, 15 percent for
wine, and 19 percent for beer. Therefore, it appears that more
than 80 percent of the alcohol consumed by Alaskans takes place
in the home or other social settings. By excluding social host
liability from this bill} the Committee could be turning 1its back
on a significant aspect of Alaska®s drunk driving problem.

In ad- ition, we urge the Committee to audress the following
policy questions related to the latest version of House Bill 345:

1. 1If the bill passes in its present form, how will it
affect the liquor industry"s ability to obtain liability
insurance?

2. What degree of legal protection accompanies the

model business practices provisions in the Committee sub—
stitute, and have there been any court decisions which
clearly define that protection?

3. Does information exist which can tell us if the
public policy objectives of the bill will be attained?
For example, how many lives will be saved, what property
savings will occur, etc. if the bill becomes law?

4. Will this legislation encourage a multitude of lawsuits,
and if so, what will its effect be on the State"s already
overloaded court system?

5. Will industry employees be more vulnerable to liability
lawsuits, and if so, how will this affect industry®s ability
to attract and hold competent help?

6. Will the State, as the licensing agent, assume liability
under the ordinary negligence standard, and if so, will it
become the "deep pocket™ when a person injured by a drunk
driver cannot recover damages against an uninsured person
who served the alcohol?

The list of unanswered policy questions goes on, but in the

interest of time | will stop here.
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As 1 stated earlier, the dram shopissue is a difficult one.
A recent edition of the television show"20/20" had an excellent
segment on the complexities of this issue. We have contacted ABC
News to obtain a copy of the segment and should have it within 10
days. We would be happy to share the video tape with you when it
arrives. It is the best overview of the issue which | have seen,
and | urge you to take time from your busy schedule to view it.

Madam Chairman, in closing CHARR would like to offer a
suggestion for the Committee®s consideration. As 1 have noted,
we believe the latest version of House Bill 345 raises as
many policy questions as it answers. We realize the full
Committee has a limited amount of time to wrestle with the 1issues
raised in this bill. Therefore, we recommend that a small
working group--either a subcommittee made up of this Committee's
members or a group with expertise in the alcohol regulatory
business, such as the ABC Board--be appointed to address the
unanswered questions which revolve around this bill.

We realize that some may view thisrecommendation as a
delaying tactic; it is not. Everyone fTamiliar with legislative
procedure knows that committee referrals can be waived,
particularly at the end of the session when bills often magically
sprout legs and gallop through the House and Senate. We also
know there 1is an interest by key members of the House leadership
to have this bill move, and if they want it to move, it will.

Therefore, our suggestion should be viewed for what it is:

a request to have the major public policy questions and issues
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raised by House Bill 345 addressed in a substantive manner.

the end product of this effort will be legislation

Hopefully,

common sense and which will truly

which possesses integrity,
serve the public interest.

Thank you.



Testimony on H.B. 345

by Jan Wrentmore
Sole Proprietor
Red Onion Saloon of Skagway

Representative Hurley and Members of the committee,

My name is Jan Wrentmore. In 1980, | renovated the historic Red
Onion Saloon in Skagway, purchased a liquor license for it, and
have owned a.~d managed the bar for six years. I have worked very
hard and am sry proud of my business. It has become a major
tourist attrav’tion in Skagway, employs up to eight people, and
other than one small grant, the revenues Tfrom the bar have
totally supported the renovation of the building.

Prior to moving to Skagway, |1 worked in the TfTields of health
planning and public information. I am very concerned about the
problem of drunk driving and feel that my background gives me a
broader perspective than just a business one.

The problem of drunk driving is a serious oneand Icommend this
committee for addressing it. However, as with most problems that
involve human behavior, it is a complex one to which there are no
simple solutions. My concern with H.B. 345 is that while well-
intended, it will actually worsen the problem of drunk driving at
the same time that it drives many small, independently owned
businesses across the state out of business.

In short, if I am going to lose my business, Ilwould atleast
like to see some good accomplished.

Here are some of the statistics that |1 have heard that make ®
suspect that holding bars and bartenders liable for the actions
of their customers 1is not addressing the real problem:

— Nationally, two-thirds of all fatal DWI accidents are caused by
only 7% of drivers, primarily problem drinkers, alcoholics, and
repeat offenders.

--In Alaska 1in 1984, drivers under 21, the legal drinking age,
were responsible for 20% of alcohol-related deaths. Because it is
illegal to serve alcohol to individuals under 21, these drivers
were most likely drinking at home or 1in their cars and not on
licensed premises.

--Wholesale figures tend to indicate that 80 percent of the
alcohol sold in Alaska is consumed off-premises.

There is a lack of information in this area and since | am not a
statistician I do not pretend have a totally accurate
interpretation of these statistics, however they do tend to
indicate that the problem lies with the drinker and not with the



server.

Until the attitudes of drinkers are changed, abuse and careless
use of alcohol will continue. The average citizen must understand
thoroughly throughout his or her consciousn ess that drinking and
driving is illegal and intolerable. Ba™s share a responsibility
with government to help effect this change 1in attitude but as the
above statistics indicate they can only affect a small portion of

the problem. Responsibility must ultimately 1lie with the
individual. Making anyone else responsible for the drinker"'s
behavior will only 1increase the problem. The 1issue of personal

responsibility is more than a moral or philosophical one. Anyone
who has worked in the field of alcohol rehabilitation knows that
until the alcoholic takes responsiblilty for his or her problem,
there is no improvement in their condition.

The unending string of lawsuits that will follow if H.B.345 1is
passed will drive most small bars out of business. The cost of a
drink will be forced higher & higher. However, this will not
prevent people from drinking, it will only encourage their
getting together to drink 1in each other®s hom?s, at private
parties and in their automobiles. This phenomeron was clearly
demonstrated 1in skagway 1in 1982 when the closure of the White
Pass and Yukon Railroad forced over 50% of the working population
into unemployment. Bar sales dropped drastically with a
corresponding 1increase in private home parties.

Small bars cannot afford the attorney fees to protect themselves.
While the sound business practices mentioned in the bill are
intended as some level of protection, they are too vague and
attorneys will argue endlessly about whether or not the bartender
"should have known better."” In fact, it is impossible to tell
when someone has reached the point at which they cannot drive.
Individual tolerances vary so greatly that short of a
breatholizer or blood test, there is no way that a bartender can
tell when a person needs to be cut off. Only the 1individual
himself knows how much he has had to drink and how he is feeling.

Witnesses at the bar will have varying reports as to the actual
condition of the 1individual and the circumstances, particularly

after years have elapsed before the case goes to court. This
will give attorneys ample opportunity to argue about fine points
and contradictory testimony by witnesses. An example of the

vagueness of the "sound business practices”™ 1is that it does not
define specifically what is an adequate number of employees for a
crowd of a particular size. I suspect the attorneys could argue
forever about this one.

In 1984, I paid $6,000 fee for an insurance paokaqge which
included fire, premises liability, liquor liability ;B workers

compensation. In December of that year, all of my insurance was
cancelled. In the spring of 85, | was informed that the cost of
a similar package was $18,000. When I dropped my liquor

liability, the remaining coverage still amounted to $12,000. At
present, | have no liability coverage whatsoever. In talking to



my insurance agent, |1 learned that of the bars they insure in
southeast, 90percent have no liquor liability and 25 percent have
no liability coverge at all. If this 1is the situation under
existing standards of negligence, how can H.B. 345 but worsen the
situation?

In its present form thij bill encourages the sue-happy, deep-
pocket ethic which the public 1is becoming increasingly
disenchanted with. And, with the bars uninsured, could not the
state, as the licensing agent, become the ultimate deep pocket?
Has not the state neglected its responsibilities to set safety
standards and regulations f r this 1industry. Doctors,
pharmacists, lawyers are all examples of licensed professions in
which there are educational requirements, and tests and standards
which must be met to protect the public. Even hair dressers must
meet standards set by law before they can practice. Why are
there no such standards for people licensed to dispense this
potentially dangerous drug? When 1 was 1issued my liquor license
in 1980, | received no training and was not even asked if |
understood the effects of the drug | was being licensed to serve.
When 1 searched Title 4 for guidance, all 1 learned was that 1
was not to serve 1) minors, and 2) visibly intoxicated people,
whatever that might mean.

The liquor industry 1is and should be a regulated industry and
there should be clear and unambiguous safety standards legislated
up front, 1in statute and regulation. I hope that this committee
will accept the challenge of doing this and not take the back
door approach which H.B. 345 opts for by basically saying "let
the courts decide.” Only the attorneys will benefit from this
approach as was evidenced by the preponderance of enthusiastic
testimony by attorneys at last summer®s teleconferenced hearing
in Anchorage.

The following are my own ideas of steps that the committee could
take to protect the public safety and the survival of small
business such as mine at the same time.

1. Mandate training and licensing of licensees and their
employees through law, not as H.B. 345 does which leaves training
optional and offers it only as a defense.

2. Set other specific standards by law. For instance, define in
numbers what is a reasonable ratio of customers to employees 1in
bars of varying sizes.

3. Get better informationas to who 1is causing thealcohol-
related accidents 1ie. is itthe social drinker 1in the bar or at
home parties or is it the repeat offender, the chronic alcoholic
who needs nothing short of long-term rehabilitation? Target this
group and develop a public education program aimed at thenm.

4. Mandate completion of court-ordered alcohol treatment
programs for alcohol offenders.



5. If you determine that the server 1is the problem and not the
drinker, then make all servers liable under the same standard.
While 1 believe strongly, as most Alaskans do, 1in personal
responsiblity, at least the social host provision as it is called
will have the beneficial effect of emphasizing to drinkers and
servers in all walks of life that drunk driving 1is everyone's
problem.

6. Establish a sub-committee to identify other possible
solutions to the problem.

Thank you for sitting through this dissertation. This 1issue is
one which 1 feel strongly about not only because the survival of
my business is at stake but because there are serious moral
and public policy 1issues to be decided with regard to the safety
of the public. I pledge my support and cooperation to this
committee in attempting to find workable solutions to the
problem.

Thank you.
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MocUA (v
SECTIQN 10: RESPONSIBLE BUSINESS PRACTICES DEFENSE

(@) A defendant's service of alcoholic beverages is not negligent or
reckless if the defendant, at the time of the service, is adhering to respon-
sible business practices. Responsible business practices are those busi-

ness policies, procedures and actions which an ordinarily prudent person
would follow in like circumstances.

(b) The service of alcoholic beverages to a person with actual or
constructive knowledge that such person is intoxicated or a minor consti-
tutes an unreasonable business practice. Evidence of responsible business
practices pursuant to this section is relevant to determining whether a
defendant who does not have actual knowledge should have known of
the person’s intoxicated condition or age.

(c) Evidence of responsible business practices may include, but is
not limited to, comprehensive training of defendant and defendant’s em-
ployees and agents who are present at the time of service of alcoholic
beverages and responsible management policies, procedures and actions
which are m effect at the time of such service.

(d) For the purposes of service to intoxicated persons, evidence of
comprehensive training includes, but is not limited to, the development
of knowledge and skills regarding the responsible service of alcoholic
beverages and the handling of intoxicated persons. Such training shall be
appropriate to the level, kind, and type of responsibility for each em-
ployee and agent to be trained.

(e) For the purposes of service to intoxicated persons, evidence of
responsible management policies, procedures, and actions may include,
but is not limited to, those policies, procedures and actions which are
implemented at time of service and which:

(1) encourage persons not to become intoxicated if they consume
alcoholic beverages on the defendant’s premises;

(2) promote availability of nonalcoholic beverages and food;

(3) promote safe transportation alternatives other than driving
while intoxicated;

(4) prohibit employees and agents of defendant from consuming al-
coholic beverages while acting in their capacity as employee or
agent;

(5) establish promotions and marketing efforts which publicize re-
sponsible business practices to the defendant’'s customers and
community;

(6) implement comprehensive training procedures;

(7) maintain an adequate, trained number of employees and agents
for the type and size of defendant’s business;

(8) are written in a policy and procedures handbook, or similar for-
mat, and made available to employees;
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(9) establish a standardized method for hiring qualified employees;

and
(20) reprimand employees who violate employer policies and

procedures.

(0 For the purposes of service to minors, evidence of responsible
business practices may include, but is not limited to those listed in sub-
section (e) and the following:

(1) management policies which are implemented at the time of ser-

vice and which insure the examination of proof of identification
[as established by state law] for all persons seeking service of alco-
holic beverages who may reasonably be suspected to be minors;

(2) comprehensive training of employees who are responsible for
such examination regarding the detection of false or altered
identification.

(g) Proof of responsible business practices shall be based on the
totality of the circumstances, including but not limited to: the availabil-
ity of training programs and alternative public transportation; the de-
fendant’s type and size of business; and defendant's previous contacts
with the intoxicated person or minor who is served. Proof of the exist-
ence or omission of one or more elements of responsible business prac-
tices does not constitute the proofor disproofof the responsible business

practices defense.

Commentary
Overview

The responsible business practices defense is a central provision of
the Act. It provides a defendant a means of protection from liability if it
can be shown that, at the time of the service of alcoholic beverages, the
defendant was following those business practices which an ordinarily
prudent person would follow with the same duty under like circum-
stances. The defense reaffirms the defendant's duty not to serve intoxi-
cated persons and minors. Subsection (b) makes this clear by providing
that when a defendant serves a person with actual knowledge that such
person is a minor or intoxicated, the defense does not apply. Evidence of
responsible business practices is needed to determine whether a defend-
ant who did not have actual knowledge should have known of the per-
son’s intoxicated condition or age. Nor does the defendant have to
pursue this defense in order to avoid liability. If the plaintiff cannot meet
his or her burden of proof that ihe defendent served an intoxicated per-
son or minor knowing or in circumstances where the defendant should
have known of the intoxication or the underaged status, then liability will
not attach, whatever business practices were in existence at the time of

Vv
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the service. Thus, the defense does not create a new or alternative cause
of action to those stated in Sections 6 and 7.

There are, however, numerous instances in which a defendant did
not know of the person’s intoxication, and the issue of liability rests on
whether he should have known of this fact. The most common issue
concerns whether the person’s intoxication was "obvious” or "apparent.”
Frequently there is conflicting evidence regarding the obvious signs of
intoxication, the number of drinks served and the other circumstances of
the sale. Plaintiffs may be placed at an initial disadvantage due to the
possible lack of evidence to make a prima facie case against a particular
defendant; defendants in turn are put at a disadvantage if such a case is
made due to the difficulty in recreating the particular circumstances of
the sale and the very subjective and uncertain nature of the “obvious
intoxication" standard. In such cases, where factual determinations are
difficult to make, the responsible business practices defense may take on
particular importance for the fact-finder in determining whether due care
was exercised.

While this defense recognizes the difficulties in fulfilling the defend-
ant’'s duty not to serve intoxicated persons and minors, it also provides
that the defendant, as a member of the legitimate business operation, is in
a position to take practical steps in the operation of that business to re-
duce the risk of harm to others. The Act’s intent is to provide an incen-
tive to adopt appropriate procedures, practices and actions in order to
reduce those risks. Thus, the Act provides possible means of protection
when an intoxicated person or minor is served, but only if the business is
conducted in a responsible and prudent manner.

The defense is a relatively new concept in dram shop law, but not
unprecedented. The North Carolina statute provides that evidence of
“good practices” in cases involving service to minors, may be used as a
defense.l In addition, business practices have been found relevant in
some cases on the issue of negligence without any explicit standard in the
state’s dram shop statute.2

Responsible business practices encompass a broad range of business
activities. The section provides a noninclusive set of practices to provide
guidance to the fact-finder. Subsection (g) is critical in interpreting the
intent of this listing. As stated in that provision, the defense may be
available even if some of the practices (or others not listed) have not been
met. The particular type of business, the existence of adequate resources

1 N.C. Gen, Stat. § 18D-122 Slggé)
(1978§. See. e.g., Ewing v. Clover Leaf Bowl, 20 Cat. 3d 389, 572 P.2d 1155, 143 Cal. Rptr. 13
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for implementation, particularly of training programs and the defend-
ant’'s community, may all have an input on how a reasonable person
would act in defendant’s circumstances. Thus, the "totality of the cir-
cumstances” must be considered in applying the section to particular
facts.

One possible objection that has been raised regarding the responsible
business practices defense concerns the potential increase in liability of
the licensee if certain business practices are adopted too enthusiastically
(a “good Samaritan” rule objection). This section is drafted to avoid this
problem. The defendant has a duty to take reasonable steps to avoid
serving intoxicated person and minors. This section, as well as Section 6,
provides a basis for balancing this duty against the defendant’s need to
conduct a legitimate business and the difficulties of recognizing intoxi-
cated persons. Thus, a defendant who decides not to take reasonable
steps to fulfil) this duty does so at his or her own peril. The duty remains
the same. If a defendant takes actions that go beyond such reasonable
steps, it provides not an increase in liability, but additional support for a
responsible business practices defense. In addition, Section 6 provides
specific limitations on the defendant’s duty to investigate behavior of per-
sons outside the defendant’s premises.

Training

The section provides that responsible business practices include
comprehensivb”~training of defendant and defendants employees and
agents regardingVsponsible service of alcoholic bpverages and handling
of intoxicated patrohs. Numerous training m/fj'rams are now in exist-
ence, but they are at a phdiminary stage (“development and vary widely
in format, duration and cohtent. The section does not attempt to define
responsible service of alcoholta beurfages in recognition of this experi-
mental stage of development, amtoecognizes the need for the fact-finder
to judge the training progranjs'in li“ht of community and business stan-
dards at the time of the service in qu”tion.

A critical variabl®which is includ”in the section, concerns the
development of botVknowledge and skills regarding the responsible ser-
vice of alcoholic beverages and the handling of intoxicated persons. This
reflects the need to learn interaction skills in order to make the identifica-
tion of intoxicated persons easier and to make interventions with patrons
who drink heavily more effective. The inability to implement training
procedures renders a training program' useless. Several training pro-
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(beginning in October 1983) and included three data components. In the
first phase, all state appellate and supreme court dram shop cases were
systematically reviewed and analyzed with the aid of a specially-designed
computer program. The second phase consisted of detailed interviews
with practicing attorneys for both plaintiffs and defendants primarily in
three case-study states (Massachusetts, California and Michigan). The
interviews were designed to determine how dram shop cases are cur-
rently being litigated, with particular attention to the role, if any, of
server intervention programs and to the process of settling claims. Fi-
nally, an inventory of current server intervention programs was devel-
oped. During this final phase, program components and training topics
were examined, which provided the data from which the model “respon-
sible server defense" was developed (sec below)5

The research established several key findings. The case law review
revealed that the legal system was not establishing clear guidelines for
applying dram shop liability provisions or concepts. The states vary
widely in the type and extent of liability that is being imposed and, fre-
quently, there is great uncertainty as to when liability will apply. Even in
states where the legislature has acted to establish statutory guidelines,
cases have reached conflicting interpretations of the provisions. This un-
certainty has had a major impact on the litigation strategy of the parties,
encouraging settlements o f questionable claims, high insurance costs, and
considerable debate and uncertainty in the legal community.

The research also found that courts and attorneys have ignored the
recent efforts by the retail industry, educators, and others to develop
server intervention programs as a means for the industry to meet its re-
sponsibility to the public safety. “Server intervention" refers to reforms
in the mode of operation by retail establishments designed to reduce the
risk of serving alcoholic beverages to intoxicated or underaged patrons
and to promote alternative forms of transportation (other than drunk
driving) for patrons who do become intoxicated. Such programs are bc-

J. "Server Intervention nt Status an [ uturc
V\/or kshop s on Alco ol and the Drrnkrn rrver S onsor gt e atona nstrtute on Alcohol

Se an Alcopolism and the Natrona ratfic Safély Administration, Rethcs -
Gn May 1984); MosherJ "Server Interv%nt X A Guide to mE?ementrnrq ocaﬁ and g?ate X

S Detailed frqdrn%és oftlrc research are re%orted in the foIIowrngsemeaher upran.2' osher,

I’OSg cts, paper at t e Researc

(Irrams Eerpesente ata] ?nference entrtle Control Issues in Alcohol” Abuse Prevention JI:
Ractrna mmunrties, areston South Carolina, sponsored the South Carolrna Commrs-
sioh on Aleohol and Drug Abuse an other organrzatrons (Oct, %322 Colman, V.. K

Mosher. J., Preventrn c}?hol -Related Injuries: Dram Sh%p Li in a Public Healt Pers{P -
tive,” (? L Rey. [fort comrn? Colman Dram S st A Prevention Toal," nﬁ)
rese te at 1 40th nnual Con [ence Qn the Nal] naI Co ncil on Acoholrsm Detrort Ichi
J grnneg%tf ratrvg [ ; ent an Verdict Casés. Fur-
vidence that |ab|lity s Expanding” reventron REcearch Grdwn 1~ i~
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ing instituted throughout the country and consist of two types of train-
ings. Serving staff (e.g., bartenders and cocktail waitresses) are trained to
recognize intoxicated persons and minors, and to intervene effectively.
Management personnel are trained to adopt procedures to support the
server intervention process, by promoting alternative nonalcoholic bever-
ages and foods, alternative transportation programs and other business
reforms. Efforts to formalize the training curricula are now in process.6
This industry response to public pressure represents a first step to-
ward establishing a definition of negligent service of alcoholic beverages
within a dram shop context. Current law rests primarily on whether a
patron was served while "obviously intoxicated,” a subjective standard
that has led to uncertainty in practice. By focusing the issues so nar-
rowly, the courts have left out an evaluation of the management and
server practices which led tc the service in question. These practices can
be evaluated by a fact-finder to determine whether a reasonable person in
like circumstances could have acted more prudently, the classic defini-
tion of negligent behavior.
The Model Dram Shop Act is designed to address these problems.
It provides a structured, comprehensive guide for drafting a dram shop
law or deciding a dram shop case and addresses the uncertainties in cur-
rent law that have been identified in the course of the research project. It
also establishes a "responsible practices” defense as a means to coordi-
nate the legal handling of dram shop cases and the recent development of
server intervention programs. As such, it is a resource tool, based on
systematic and thorough research, for those developing a comprehensive
dram shop liability policy once a decision that such a policy is appropri-
ate in a given state or court. Thus, it is not meant as a vehicle for advo-
cating the imposition of liability but rather as a means to maximize ils
beneficial public health impact once the decision to impose liability has
been made.

A first draft of the Model Act was circulated for comment in Janu-
ary 1985 to over 150 interested persons, including representatives of in-
dustry, citizen leaders, trial attorneys, health professionals, and
government officials. Twenty responses were received, many of which
offered detailed critiques and suggestions. The Act was revised based on
the critiques and further study, and a final version of the Act was corn-

6. See, Mosher, supra n.5; I'clrs. J. (cd.), Proceedings of the First Sortheast Conference on
Atcolol SenerLrab|I|t¥ January 12-13 1984, Boston Mas L_SNor am ton, MA: Intermission. Ltd.,

é Intermission Ltd., a nop= ﬁrofrtorganrzatron ISt drn st utede? oping such trainings
and oordiating the efforts of all traini r? programs. ?ervrcesr clug onsu}atrons the newsle er
Responsible lleverage Service, tranings and'a resource library. For further information, contact In-



D RUNK DRIVING FACTS

ALCOHOL-RELATED FATAL ACCIDENTS, ALASKA, 1976-82

PERCENT PERCENT ACCIDENTS DUE FATALITIES

FATAL INVOLVED INVOLVING TO DRIVERS AGE 17-20 JALCOHOL
YEAR ACCIDENTS ALCOHOL ALCOHOL FATAL/ALCOHOL INVOLVED TOTAL IRELATED
1982 98 51 52.0% 9% 17% 107 53
1981 90 66 73.3% 21% 25% 100 76
1980 86 58 67 .4% 17% 12% 95 64
1979 81 59 70.4% 34% 33% 91 69
1978 112 54 48.2% not not 127 not
1977 130 64 49 _.2% available available 136 available
1976 111 67 60. 4% i i 124
TOTAL 708 419 59.2% 780

ALCOHOL ACCIDENTS BY AGE GROUP, ALASKA, 1979
NUMBER OF PERCENT ACCIDENTS PERCENTAGE OF
ALCOHOL DUE TO AGE LICENSED

AGE ACCIDENTS GROUPS DRIVERS

15-18 220 11.3% 3.4%

19-29 922 47 .2% 36.5%

30-39 407 20.9% 27 .8%

40-49 238 12.2% 15.2%

50-59 134 6.9% 10.3%

60+ 31 1.6% 2.5%

TOTAL 1952 100% 100.0%

ARREST FOR DRIVING UNDER THE INFLUENCE, BY SEX, ALASKA, 1979-82

1 1 1 1 ! 1
1 I 1979 1 1980 I 1981 | 1982 1
1 1 1 1 1 1
1 MALE | 2559 86.5%i1 2240 87.0%] 3012 86.6%] 3962 86.-4%]|
l FEMALE | 453 13.5X1 335 13.0X1 469 13.4X1 626 13_6X]j
| TOTAL | 3006 100X1 2575 100X1 3481 100%| 4588 100X1
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ARRESTS FOR DRIVING UNDER THE INFLUENCE, ADULT/JUVENILE STATUS
ALASKA, 1979-82

1 T —

1979 1 1980 1981 i 1982 I

ADULT 2922 97.3%| 2584 97.0X1 3384 97.3%| 4465 97.3X1
JUVENILE 84 2.7%] 91 3.0%] 97 2.7x1 123 2.7X1
I I I I

TOTAL 3006  100%] 2575 100%] 3481 100X1 4588  100%1

This information has been prepared in the public interest by the State Office of
Alcoholism and Drug Abuse, Department of Health and Social Services. Information
was provided by the Department of Law and the Highway Safety Planning Agency.
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In a further effort to crack down on drunk drivers in Alaska, the last
legislature made important changes in the Driving While Intoxicated laws.
Effective October 17, 1983 (12:01 a.-m., Pacific Standard Time), the law

provides:

. The police must |mmedate| sejze your rrverslrc nse if you are
If Oyou arer&atraffrc accident or are susP/eee}ed of hevlng commrtteda ié f%r é a/ !1 eyto o reat?r ﬁesﬁ]er our

Y ?tra cvr%atron 0u, may tot ean “on-the-spot [reste %0 ﬁ
nary breath exam na{ron Re usag tgr pfrermrpar reath test 3 owsa rea alconql rea mg é) 10 olr
reat exdmination 1s an infraction, punishable by a fine ot up to emp °|“”h’ rver's |cense valr ﬁdwe a s, Will be’ issyed tg Xou.
300 %0#% i esseslswart% %telcge errreVO i rro ol Q?etrq]%t(t)en rle lest
. If you are convicted for the first time of D.W 1. you will Pe sentenced or an administra |veth fin ch? %lnag fhz #rcense revoca%ron A
0-a minimum of 72 consecutive hours In Jail and’a fine of $250. revocatron % Ta Irst qffensg Is ays; for a second offense,
t ek 2 breah on*. year; and for a third offense, 10 years.’
. U are arres ou, must take a breathalyzer or
tx Hr%ﬁer test. nge!usa to Iak Breat tea? |sas? arayte crime, Ifgour license was rev ked after conviction for D.W. L or refusal
Runrs able Fona #rst c?nvrctron y @ minimum of 72 consecutive ou drive urln\g ere atron period, WJ may e prosecuted
ours Injail"and a fine of 5250 e crime of driying whrfe Icense re¥? c? vrctron |
our Icense revacatio was ora rst 0

T sentenced

ense, you, wil
. a/ou are convicted of D.W.I. rref sal to_take a breath {est and 0 a minimum of 30 gays In Jail aB a$500?r Z your ?ense
have a previous convr tion or ert eraD.W.I orare sal within revocation was fqr.a secon uenf dense ou will b
z E; |t|$a| and a fine of $1000 You

the past 10 Years you will be sgntenc %toamrmmum of 20 senterfce to a minimum of 90 (?aa
consecutive days In jail'and a fine 0 will"also lose your license for an nal year,

°f a/ou are convicted of D.W.I. or ref%sal to take a bretath testﬁ ? (are a drrver who rhas heen Involved I an accrden‘ Hrch
have two rror nvrctrons or either D .W.I. or refusal within the ted in Ingurg/ t 8er on asam of your blood may be
ast 10 ye X rs entenced éo amrmmum of 30 cons cque drawn to oe y or alcohol content wrt out your consent.
as In Jal JN 1 00. drtronay your motor vehicle

be ermanen to the state.
o mportant Notes

0 chré(ﬁu arge su?%ectﬁege% I%gurnk %rdvth %xarrﬁr rrrée%rlvml]a\lrg EE% dresﬁﬁou to take two. eparate l‘[)r ath tests, a reerrnar \:)reath exa[rﬂrn tion anq a breath

on-the-spot wit attery operated, portable device. The breath alcohol test is
C(r)ga cted at a police statio wrth an intoximeter or breathalyzer test | strument ese testrngy doe[\)nces me suretealcoﬁol concentration In"your

0 Your driver’s license will be automatically revoked by the Department of Public Safety for refusal to fake a breath test, or for a breath test that
showsa%reath a!rl:o%mi ol reading of .10 oryhrgher Your cense remains revoke(J ﬁethe)r or not you're %ounéi guilty.

C If your driver’s license is reyoked for a first offense D.W.I., you may ask for a Jimited license, but only for the last 60 days of the required 90 da
\y cation perroé It you re¥use to take a%reath test, or haveygeen c%nvrcted be#ore you cannot get a Qters ?cense Y | Y

Penalties for Driving While Intoxicated
and Refusal to Take a Breath Test
AS 2835030 and AS 2835032 -Class A Mrsdemeanor

Driver’s License

. Fines , Imprisonment Revocation Possible Loss of
Minimum Maximum Minimum Maximum Minimum Motor Vehicle
1st Offense 250 5,000 72 hours 1 year 90 days No
2nd Offense* 500 5,000 20 days 1 year 1year No
3rd Offense* 1,000 5,000 30 days 1year 10 years Yes

. For urposes af 2nd or 3rd offenses, prior convictions for either D W.1. .or refusal will be considered. Prior convictions in Alaska
?se n IR% Un(r %W tates erPére cons# (P ?n onviction occurred within tﬂe previous 10 years. & conviction %r both D.W.I.

an re?usa? arising out ot the same Incident Wll e consrt?er%dasatsr?rgﬁe prior conviction.

Driving While Intoxicated means operating a motor vehicle with a breath alcohol content of .10 or higher, or operating a motor
vehicle when the driver’'s ability is Impaired by alcohol or a depressant, hallucinogenic, stimulant or narcotic drug.

I fyou are driving while intoxicated and you cause an accident which results in injury or death to
another, ¥1ou may be char dged with assault in the first, second, or third degree, negligent homicide,
mansla;rg ter, or second degree murder. These offenses are ail felonies and may result in lengthy
prison terms.
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1024 WEST SIXTH AVENUE
ANCHORAGE, ALASKA 99501
MAJORITY LEADER (907)274—4031
WHILE IN JUNEAU
POUCH V
JUNEAU, ALASKA 99811
GDDI%BGKM
Honorable William Sheffield September 25, 1985
Governor
State of Alaska
Pouch A

Juneau, Alaska 99801

Dear Governor Sheffield:

I am aware of the national problems with liability insurance coverage
for nearly all classes of risk g.oups, and many of the ways those problems
are manifested in Alaska. We have seen drastically increased insurance
rates and abruptly terminated policies for school districts, day care
centers, bars, nurse-midwives, fishing boats, etc.

I am also aware of the meeting in Anchorage at which Mr. George, of
the State Division of Insurance, a multitude of insurance industry execu-
tives and numerous attorneys representing the industry and defendants in
liability cases called for a fundamental restructuring of the Tort Law
system in Alaska and nationally, as "the" solution for the liability
insurance problem. This restructuring entails major restrictions in the
ability of victims to recover fully for their losses.

I am further aware of your formation of a "task force,'" to which Mr.
George will be the principal staff, which will study the liability insur-
ance matter from the State"s perspective and suggest to you "reforms"™ that
will help solve the problems of liability insurance coverage in Alaska.

I am concerned that your task force may not adequately consider the
impact of proposed "‘reforms™ in Alaska"s Tort Law system on the rights and
privileges of victims who are the plaintiffs in liability cases. I am
equally concerned about the apparent lack of focus on the role of govern-
ment regulatory agencies in enforcing various life, health and safety codes
in order to reduce the risks to the public, diminish the exposure of
insured groups to risk, and thereby to reduce losses. Put very simply, 1
doubt that the answer to our problem lies solely in rolling back government
regulation of health and safety or restricting the rights of victims of
negligence.

I am also concerned that your chief Administration official on insur-
ance has apparently already made a judgement as to what"s needed to solve
the problem. He apparently feels that defects in the judicial system and
the governmental regulatory structure are the problem, not the industry



itself. I would remind you that the Division of Insurance is supposed to
protect consumers, not the industry. See AS 21.36 and Northern Adjusters,
Inc. v. Dept of Revenue, 627 P. 2d 205 (Alaska 1981).

Nationally, some questions have been raised regarding whether the
so-called insurance '"crisis" has been artificially created by the industry.
1"ve enclosed two articles, and 1"m gathering more information.

I can certainly appreciate the problems that all groups of insureds
are having in acquiring liability insurance at a reasonable rate. 1 am
certain, however, that the sole solution to this does not reside in limit-
ing victim"s access to recovery in the Courts or in eliminating protection
of public health and safety. I do not believe the public will support such
exclusive "solutions" once they understand their impact. Such "solutions"
strike at the heart of individuals®™ ability to be compensated for harm
incurred through no fault of their own and to be protected from injury or
loss they cannot control. The tort liability system provides substantial
incentives to business to operate safely, at little or no cost to govern-
ment. As you know, this this argument is at the heart of your proposal in
HB 345 to make bar owners liable for negligence in the serving of alcohol.

I would like some assurance from you that the concerns of victims will
be represented on your task force, and that attention will also be given by
your task force to the role of enforcement of life, health and safety codes
in reducing risk exposure and losses by groups of insured. Your assistance
in bringing a balanced approach to the perspective of your own working
group on this matter will save us all alot of unnecessary future aggra-
vation when bills to rectify the problems of liability insurance come
before the Legislature for consideration.

Thank you for your attention to this matter.

Representative Don Clocksin
House Majority Leader
Alaska House of Representatives

DC:je encl.
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D ram shop’
bill deserves

your support

Despite its two false starts, we hope the third time isa
charm for Gov. Bill Sheffield3 “tram shop”hill.

Ifadopted by the Legislature, the bill would allow per—
sons involved in accidents with drunken drivers tomore
easily sue bar owners for negligence. In addition, the bill
changes the test for negligence tomake iteasier toprove.
Under current law, “triminal negligence”” must be
proved, which isall but impossible.

Though introduced and pulled twice, if the bill that
debuted thisweek were passed ilwould provide avaluable
tool for clamping down on alcohol abuse inAlaska. Much
progress has been made in our state, especially in
toughening the drunken driving statutes. But those sta—
tutes essentially place all of the responsibility on the
dndividual.

e Insome cases, however, a bar could be considered an
"accomplice if the bartender had continued to serve a
customer who was already obviously intoxicated. Ifthat
customer then climbed into a car and killed someone,
there would be plenty of blame to go around. Not only
would the individual be negligentbut the bar would,too-

under the new legislation. *

= Thatonlymakes sense, sincegivingadrink tosomeone
who is already obviously drunken is just like ¢- eking a"
gun. Itnotonly hurts the individual, ittransform™him into
a threat to himselfand the public.

It should be noted that the majority ofbar owners and
bartenders are responsible individuals who would not
serve an obviously intoxicated customer. Unfortunately,
though, there are those who try to bend, ifnot break, the
law.

That, combined with the inadequate enforcementofthe
state S liquor laws— there are five enforcement officers
for the entirestate- makes itall tooeasy foran accident
tohappen. Too often, when a drunken driver is involved,
someone gets hurtor killed.

Ithas happenedinJuneau, Anchorage and almostevery
community in Alaska. A drunken driver has killed a
pedestrian, a passenger inanother car or a passenger in
hiscar. Itisatragedywhen thathappens, but that tragedy
ismade evenworse ifthatdriverwas knowingly served 10
drinks ina bar before driving.

In the past there has been resistance to a better “fram
shop”bill from the liquor lobby. Any fears that lobby has,
however, would be minimized by itsmembers refusing to
serve customers who are obviously intoxicated.

We urgeyou tocontactyour legislators Insupportofthis
bill.



D R C PREVENTION RESEARCH CENTER FEENVD
2532 Durant Avenue

Berkeley, California 94704 ° = DRUG ABUSE-—wv
(415)486-1111
George Mundell 35 .7
Regional Program Coot .nator
Office of Alcoholism and Drug Abuse m e
Pouch H O5F
Juneau, Alaska 99821
W mmm

Dear Mr. Mundell

My name is Victor Colman, an associate of Jim Mosherls3K3::-was substanii

involved in the drafting of the Model Dram Shop Act,. and-have been™_.dITéwi.iia?.

the legislative processes that the Act has undergone these past sess*5|ms”|jNM I
California was one state where the Act had wide dissemination’and™nter,

and part of the Act was introduced into the state AssOTbly~Tbirt~e~*pbnnn

of the bill pulled out just before the first committee-SeaH

support. Other states have also taken more than a token, "interestVi

including Oregon, Hawaii, and Florida.

Thank you for forwarding the Task Force materials, therwus.try”giiments,rjweMey
most enlightening. I hope that the Model Act will RS~

your state. Please keep us abreast of any such developments*

any additional background mateHal 1is needed in the _

feel free to call dr write me. One possible issue is the rising insurance
premium costs when dram shop is instituted or enlarged. . As We menti-Gn#"|,”
the calimentary to the Model Act, a premium should be reduced if.-thef|ilc'™*:
can shew compliance with responsible server practices,".usually by unde

a bona fide server training course. There now exist several insuraric

who are giving discounts for such responsible servers. InnovativeTxde

this are excellent retorts to the same old arguments against the imp -

of civi 1 liability.

Please keep in touch.
Sincer |Iv

Victor Colman, J.D.
Legal Research Analyst

cc. Jim Mosher, J.D.

.-; _-i§N1-* -
A NATIONAL CENTER FOR THE STUDY OF ENVIRONMENTAL APPROACHES TO PREVENTION OF ALCOHOLFIEjVrED.?PROBDEMS

A PROJECT OF THE PACIFIC INSTITUTE FOR RESEARCH AND E\_/ALUQTION
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BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF COMMERCE & %&M%gﬂ
ECONOMIC DEVELOPMENT . 400-
DIVISION OF INSURANCE

January 28, 1986

Honorable Katherine T. Hurley

Alaska State House of Representatives
P.O. Box V

Juneau, AK 99811

Attention Navette Bower
Dear Representative Hurley:
Re: "Liquor Liability"

Thank you for the opportunity to review the "model act" regarding
liability of retail license premises. From the copy you provided to me,

I am unable to tell if this particular "model act"™ is one also promul-
gated by the Uniform State Law Commissioners, who promulgate most uniform
and model acts. If it is not, promulgation by that body always appears
to give impetus to enactment.

Liability for serving liquor is not new, and the fact that something over
three-fourths of the states "tamper™ with common law liability is
evidence that the system has not worked very well for some time. The
effect is that legal liability connected with licensed premises is the
center of a now visible ongoing controversy which has been around legal
circles for decades, in fact, a couple of centuries.

Insurance companies writing liquor liability business in Alaska have run

into the expected wide variety of "results.” Even though it is my under-
standing we have about 600 licensed premises, that number is still very
small in dealing with insurance matters. Insurance coverage is based on

"the law of large numbers,”™ and, as in so many areas, Alaska®s situation
just does not supply these numbers. To worsen matters, it is not typical
for insurance companies to break out their losses on liquor liability as
opposed to other and more general types of liability. We have recently
undertaken efforts to secure more definite information on liquor
liability losses.



House of Representatives

Committee on SUte affairs Pouch V
Stale Capitol
Official Buaineaa Juneau, Alaska 99%61
(o
To: Mr. John George, Director

Division of Insurance

From: Nevette Bowen, Committee Staff/)
House State Affairs Committee n
Date: November 6, 1985

Subject: Dram shop - liability insurance

As per our conversation please review the model act, particularly the
Responsible Business Section and determine whether or not it has the
potential of reducing insurance premiums for Alaska licensees who can show
compliance.

Also, has the cost of insurance for the liquor liability actually
decreased since 1980 and if so can it be attributed to the change in

Alaska®a dram shop statute?

Please return the Model Act to the committee after you have had a chance
to review it as we are very short on copies.

Thank you very much for your time and effort.



Representative Hurley -2- January 28, 1986

Enactment of the model act would, at the very least, send a signal to
insurance underwriters that Alaska was trying to do something to at least
stabilize and make more predictable the liability of bar owners, package
stores, etc. Model acts tend to build up case law in the various juris-
dictions in which they were enacted, and frequently some enterprising
scholar collects reports of all of the cases by way of a synopsis behind
each section of the law, and a force for real stabilization of the law
nationwide is created. To the extent that this would happen, enactment
of a model act, such as the one you present, would be very, very useful
in dealing with Alaska matters pertaining to liquor liability insurance.
Many underwriters have told us that it is not so much the size of judg-
ments that causes them so much grief, rather the inconsistency of courts
in North America in awarding such damages and judgments. Size they can
deal with, inconsistency they cannot, they often say.

To respond in the manner you would wish us to, a complete review of this
bill based on the impact on consistency of award®, in appropriate
liability cases would have to be undertaken by c relatively knowledgeable
liquor liability tort attorney/researcher. Once the effecton present
Alaska law was established, this material could be presented to under-
writers, and, if the material was favorable, an increase in availability
and, perhaps, a reduction in premiums might be achieved.

As to past results in this area, the most graphic material is presented
on attachment 1. Note that during the period 1980-1983, insurance com-
panies writing liquor liability in Alaska lost $1.41 for every dollar of
premium they collected. The economics are stark. It is doubtful that an
insurance carrier would tie presenting liquor liability to the market as
a means of getting other general liability business from the same
clients. The nature of most liquor establishments, with the exception of
large liquor store chains in Anchorage, jJust does not make that marketing
approach attractive. ( isurance companies have been known to market
unprofitable lines in order to fill out a liability package to present to
upper-middle sized and large businesses.)

In the past several years, most insurance companies that have attempted
to be in the liquor liability business in Alaska were in business for
only one year. They wrote at grossly inadequate rates. (1 use
inadequate here as a technical rating term, and not generically. An
inadequate rate is one that is not sufficient to allow the iInsurance
company to stay in business.) Their products were priced from 30tF to 8!
per $100 of gross liquor sales. It appears that only the companies which
wrote at a rate of about $3.00 or slightly more per $100 of gross liquor
sales have an adequate rate and provide an ongoing market. Currently,
the only insurer for the classifications of bars and taverns, the
Alliance, is experiencing difficulties and delays in obtaining
reinsurance. Without reinsurance, essentially, there is no insurance.



Representative Hurley -3- January 28, 1986

As you are aware, insurance companies basically "lay off" their risks in
large part, not infrequently 95% and even 100%, to other insurance
companies. Only an insurance company buys reinsurance. It is not
regulated by this or any other state. Market forces control it.

For a retail liquor sales outlet iIn 1986, we know of one market charging
$4.50 per $100. The rate trend we perceive indicates premiums of $4.50
to $5.25 per $100, certainly for the next 18 months.

Educating and training employees of licensed premises is a current
popular trend. There is no question that such proper loss control
techniques and "packaging” of a particular liquor store or bar to a
broker will allow a broker to go into the marketplace and achieve more
success in "selling" the client"s risk. However, in a period of emphasis
of liquor liability in the public press that increases public awareness,
coupled with the trend of increasing frequency of loss and increasing
size of judgment, it appears that such useful practices as sound risk
management would dictate are bucking a strong head wind. Short-term
price reduction is unlikely.

It is obvious that society, through common law or statute, has insisted
that a seller of liquor in some way be responsible for his or her acts
related to intoxicated patrons, selling to the incompetent or minors, and
otherwise. However, the rea". ities of the situation are that many liquor
establishments, estimated by some as 40-60% of all such establishments in
the State, ''go bare"™ without any liability insurance whatsoever. The
nature of many of those businesses hardly makes them a "deep pocket" for
recovery for injuries for which they are found to be the proximate cause.

The exact dollars spent on liquor liability premium in Alaska is
impossible to establish because many companies are writing in the
so-called surplus lines, otherwise known as the nonregulated or
nonadmitted market. That is true simply because the insurance is not
available from "licensed companies.” Between 1980 and 1983, a mere
$724,000 was spent on premiums for liquor liability which we can trace
through financial statements. Given the fact that Alaska produces some-
thing over $800,000,000 premium a year and is dead last among the states,
this liquor premium is clearly an insignificant amount of premium in the
overall business of insurance.

As you are aware, the Alaska Supreme Court reportedly reversed itself on
a major liquor liability case known generally as "Tommy"s Elbow Room,"
and apparently found liability where they had before rejected finding
liability on the same set of facts and circumstances. We have here a
situation of wide publicity which will further depress the market.
Underwriters clearly would rather put their underwriting capacity into
areas where risks are at least more predictable.



Representative Hurley -4- January 28, 1986

Given the nature of insurance, no one can make anyone sell iInsurance in
Alaska. The industry is actually regulated in a manner similar to the
way airlines were regulated, as opposed to utility regulation whereby
granting monopolies or partial monopolies is in the system. Therefore,
insurance, a totally portable commodity, can pick up and go whenever the
company decides that is the best course of business action to take.

We hope very much that the legislative legal division or other
appropriate researchers will delve into this model act, and we note that,
as with most model acts, commentary on each section is provided. A body,
such as Alaska®"s former Code Revision Commission 1is, in our experience, a
good method of dealing with these matters which allows academic and legal
study to be closely focused. In a time of crises, perhaps that simply
can"t happen.

We are continuing to inquire of appropriate sources what the effect on
liquor liability would be, but, as with other proposed reforms of the
civil justice system, insurance companies cannot give an answer based on
speculation. Only the actual collection of premiums and payment of
claims to establish loss experience will prove or disprove the effect of
any statutory reform on legal liability.

Please contact me if 1 can | 71 ~ * " ‘on or assist you
in any way in this most con|

JG/mst3267m
012786a
Enclosures



LIQUOR LAWLIABILITY EXPERENCE  1980-1983

i EARNED  PREM  INCURRED LOSS LOSS PER CAP PER CAP
STALE CLAIMS  PREMIUM  RANK L0SS RANK RATIO POPULATION PREMIUM LOSS
ALABAMA 2 $139,257 29 $11,648 40 8363 3,043,000 $004 1000
ALASKA 8 $724,258 15  S1.021.861 8  141.09* 433,000] $165  12.33
ARI1ZONA 10 1645,473 13 $184,454 21 21.62*  2,860,000] $0.30  10.06
ARKANSAS 0 110,973 51 0 - 0.00* 2,291,000 10.001_j $0.00
CALIFORNIA 122 111,164.614 1 $3,749,303 2 335831 24,724,000 $0.45 1 $0.15
COLORADO 10 1895,068 12 $358,761 16  4008*  3,045.000 1029  $0 12
CONNECTICUT 82 11,040,891 7 $064,817 9  52.41S 3,153,000 10S8 1031
DELAWARE 1 101,025 43 $28,806 35  35.20* 602,000 10 14  $005
DIST COLUMBIA 1 1205,910 25 $1,290 46 0.63* 631,000 10.33  $000
FLORIDA 12 1520,786 1l 1146,189 22  15.57* 10,416.000 $009  $0.01
GEORGIA 3 1210,734 24 16,656 43 3.255 5,639,000 $004  $000
HAWAT I 10 11,057.030 10 1558.560 14  52.84* 994,000] $1.06 1056
1DAHO 2 171,065 44 18,945 42  1259* 965,000 $007  $0.01
ILLINOIS 71 14.700.297 4 1006,222 13 12.90* 11,148,000 10.41  10.05
INDIANA 13 1547,209 19 $234,079 10  42.76* 5,471,000 $0.10 150 01
1oWA 34 1677.111 16 $295208 17  4360* 2,905,000 1023  10.10
KANSAS 1 131.616 50 $69 48 0.22% 2,403,000 >0.01 1000
KFWLUCKV PN 1152,191 28 170.397 29  4626*  3,667,0001 1004 Flo (i?
LOUISIANA i 1276,863 22 $740 47 027* 4,362,000 $0.06  10.00
MAINE s 1163,765 26 $19,532 30  11.93* 1,135,000 $0.14 _ (002
MARYLAND « 1100,559 36 $14,710 38  14.64* 4,265,000 10.02 1000
MASSAUIUSETT 10 1645.071 17 $727,341 12 112.61*  5.781,000 (0.1 $0.13
MICHIGAN 186 $3,909,556 D $3,798,098 1  94.96*  9,109,000L 10.44  $0.42
MINNESOTA 97 15.552.582 3 $2,996,558 3 5297* 4,133,000 11.34  $0.73
MISSISSIPPI 2 $137,193 31 $34,275 34  24.983  2551,0001 1005 1001
MISSOURI 5 1100,456 37 $101,015 26 10056% 4,951,000 10.02 1002
MONTANA 1 $51,237 48 $4,077 44 952+ 801,000 1006  10.01
NEBRASKA 0 150,174 47 $41,460 33  7130* 1,586,000 1004  $0.03
NEVADA 12 $346,130 21 $70,156 30  2027* 881,000 $0.39  $0.08
new HAMPSHRE 3 1137,419 30 $100,164 27  72.89* 951,000 <To 14  10.11
NEY/ JERSEY 03 $37504.920 6 $1,504,013 6  41.953 7,433,000 50.48  10.20
NEW MEXICO 5 $82,517 42 $66,610 31  80.72* 1,559,000 $006  10.0%
NF.W YORK 06 $7,171,545 2 $2,457,751 4  3427* 17,659,000 S04l 50.14
NORTH CAROLIN [ $152,072" 27 $81,685 28  53.43* 6,019,000 10,03 _ 10.01
NORTH DAKOTA 2 197,578 30 $56,024 32  5854* 670,000 101s™] 10.04
OHIO It 1796,321 14 $137,754 23 17.30* 10,791,000 10.07  t0Ol
OKLAHOMA 4 162j674 45 $256,625 18 409.46% 3,177,000 10.02  10.08
OREGON 41 11,500.884 A 12.132,333 5 142.0/3 2,649,000 10.57 5000
PENNSYLVANIA It $1,351,711 0 $022,871 10  68.2755 11,865,000 10.11  10.03
RIi0OE ISLAND 0 1107.572 33 0 - 0.00* 958,000 10.11  $000
SOUTH CAROLIN 1 160,191 46 19,945 41  1652* 3,203,000 $6.02  10.00
SOtnH DAKOTA 2 197,064 39 $14,034 39  14.463 691,000 10.14  $0.02
TEXAS 17 $411,308 20 $113,581 24  27.61* 15,280,000 $0.03  $0.01
TENNESSEE 5 $123,497 32 1789,409 1l  639.213 4,651,000 10.03  10.17
UTAH 4 $94,931 40 $387,090 15 406.60* 1,554,000 $0.06 1025
YERMONT 3 $102,060 34 119,373 37  10.83* 510,000 $0.20  $0.04
VIRGINIA 2 $102,173 35 $1,460 45 1.43* 5,491,000 $0.02  $000
WASHINGTON 1B $600,534 10  11.159.568 7  193.09%* 4,245,000 10.14  $0.27
WEST VIRGINIA 0 $42,340 49 $0 - 0.00* 1,948,000 $002 110.00
WISCONSIN 10 1271,303 23 $209246 20  77.13* 4,765,000 $0.06  10.04
WYOMING 2 $88,320 41 $101,400 25 114.91* 502,000 10.10  10.20
PUERTO RICO 0 $1,435 52 0 - 0.00* 3,196,520 10.00  10.00
NATIONAL TOTA 1003 152.773,223 -  $26,578,990 - 50.36% 234.731.520 1022  50.11

Ps9o |



APR 1 8 1965

REPRESENTATIVE DON CLOCKSTIN
Alaska House of Representatives

1024 WEST SIXTH AVENUE
ANCHORAGE, ALASKA 99501
MAJORITY LEADER &HD?MA%l
MEMORANDUM WHILE IN JUNEAU
POUCH V
JUNEAU, ALASKA 99811
TO: Representative Katie Hurley DATE: APr 1 m 6m
Chair
State Affairs Committee
FROM: Representative Don Clock SUBJECT: Liquor Industry

Majority Leader

Two issues affecting the liquor industry are pending in the Alaska State
Legislature. The first of those is proposed revisions to DRAM Shop
Liability appearing in House Bill 345. That bill is scheduled for its
first hearing in your committee today. I am a strong supporter of that
legislation, as you know, and believe that it will operate as a
substantial deterrent to the serving of alcohol to drunken persons.

The second issue is the liability insurance problem. In case you have
not seen it, attached is a letter and materials distributed by Senator
Joe Josephson regarding this issue. His proposal, simply put, is to
appropriate up to $10 million to capitalize a "public insurance
corporation” and recoup the $10 million with a doubling of the state tax
on alcohol.

It is my judgement that insufficient time remains in this legislative
session to do what Senator Josephson is proposing. While many of us
recognize the serious problem faced by the liquor industry, that problem
is not unique to them and also applies to crab boats, day care centers,
architects, etc. Furthermore, 1 am concerned that the consumers will
pay for this problem with drastic increases in alcohol at a time when
many of us do not believe that consumer taxes need to be increased.

I recommend that you consider establishing as a formal interim project
of the State Affairs Committee a review of both of these situations.

It would require extensive research, hearings, and ingenuity. Please be
advised that my original position was to completely separate the issues
and urge passage of House Bill 345 regardless of how the insurance
problem was resolved. Political realities dictate otherwise.

I would be happy to talk to you about this proposal in detail. Thank
you.

DC:blg

cc: The Honorable Bill Sheffield
Representative Ben Grussendorf
Representative Al Adams
Senator Joe Josephson
Catherine Bigler, M.A_D.D.
Jerry Reinwand, C.H.A.R.



PREVENTION RESEARCH CENTER

2532 Durant Avenue
Berkeley. California 94704
(415)486-1111

Ms. Patty Macklin August 19, 1985
Alaska Legislature

House State Affairs Comm.

1024 West Sixth

Anchorage, Alaska 99501

Dear Ms. Macklin:

Pursuant to our conversation of today | am sending you further information
regarding both myself and Prevention Research Center. Please let me know if
you require any further materials to this end. Additionally, 1 am sending you
another copy of the Model Dram Shop Act, as it appeared in a recent law review
article (also enclosed). Finally, enclosed also is a briefing paper on AB
2005, the most recent dram shop bill in the California legislature. The paper
was originally intended to be our written testimony but the bill was pulled
shortly before its first committee hearing. It is expected that the bill will
be heard this year, in the House Judiciary Committee.

Thank you again for inviting me to address the House State Affairs Ccmm. As |1
told you on the telephone 1 will be addressing the Wisconsin and Vermont legis-
latures as well. I anticipate that my role will be similiar in each of my
appearances, which would be to explain the current status of dram shop liability,
and how reform of the law can directly aid in preventing alcohol-related injuries.

Again, to reiterate, our approach is one of public health, and cannot be linked
to the specific interests of plaintiff"s attorneys groups or the alcohol beverage

industry.

I look forward to hearing from you in the near future. Please let me know if
you and the committee require any additional information.

Very

U,
Victor Colman, J.D.
Legal Research Analyst

cc. James Mosher, J.D.

enc

A NATIONAL CENTER FOR THE STUDY OF ENVIRONMENTAL APPROACHES TO PREVENTION OF ALCOHOL-RELATED PROBLEMS
A PROJECT OF THE PACIFIC INSTITUTE FOR RESEARCH AND EVALUATION



RESUME

VICTOR COLMAN, J.D.

217 Parnassus Avenue Prevention Research Center
San Francisco, California 94117 2532 Durant Avenue
(415) 665-8733 Berkeley, California 94704

(415) 486-1111
Specialist: Dram Shop Liability Laws

Current Research Projects

€)) Legal Research Analyst, Prevention Research Center, Pacific Institute for Research
and Evaluation. Help to design, conduct and supervise original research on drug
and alcohol prevention policy and the law.

() Associate Director, Prevention Research Group, Medical Research Institute of San
Francisco. Associate Director of 18-month federally funded study. Research
included the analysis of current server intervention programs, dram shop statutes
and relevant case law, and the drafting of a comprehensive model dram shop law.
(Grant objectives completed, final report due September 1985.)

Book Chapters

(€)) Liquor Liability Law (Goldberg and Mosher). New York: Matthew Bender Co.
(writing in progress, publication in 1986).

Journal Articles

(@)) "Preventing Alcohol-Related Injuries: Dram Shop Liability in a Public Health
Perspective,” (co-authored with B. Krell and J. Mosher). Western State University
Law Review, Volume XII, No. 2 (Spring 1985).

()] "Dram Shop Laws: A Prevention Tool."” Paper presented at the 40th annual forum
of the National Council on Alcoholism, April 11-15, 1984.

Conference Presentations on Dram Shop Liability
(€))] Seminar on Dram Shop Litigation in Massachusetts and New England States,
sponsored by the Massachusetts Academy of Trial Attorneys, October 12, 1984.

© Seminar on Preparation and Trial of Dram Shop Cases, sponsored by the Michigan
Trial Lawyers Association, June 22, 1984.

(3 Workshop on Dram Shop Liability and Server Intervention Programs. National
Council on Alcoholism, 40th Anniversary Forum, April 12-15, 1984.

Litigation Experience

() Research Assistant to Bruce E. Krell, Attorney at Law, 345 Grove Street, San
Francisco, California 94102. Drafted pleadings and researched legal issues for dram
shop case in 1983, which was ultimately settled for 10.5 million dollars.
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MESSAGE FROM THE DIRECTOR

The Prevention Research Cen
During oiyr brei f h?story e ﬁave heen.
research fr

er is well into its second gear_ of operatjon.
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A National Alcohol
Research Center on
Prevention

The Prevention Research Center (PRC) is one of nine
national alcohol research centers. It Is the only center with a
ﬁrlmary focus on prevention. Funded by a grant from the

ational Institute on Alcohol Abuse and Alcoholism
E#AAoejzsz{)s%to the Pacific Institute for Research and

valuation, it has been in operation in Berkeley, California since
October, 1983.

Center goals

* To conduct multidisciplinary research contributing to informed
discussion and decision-making on prevention issues

* To develop innovative approaches to the prevention of
alcohol-related problems

* To provide multidisciplinary training opportunities

* To summarize and report on current knowledge about
prgventlon research to professional, academic, and community
audiences

A Public Health Model

The CENTER'S UNIFYING THEME is that prevention of health
and social problems commonly associated with alcohol is best
understood within a public health framework. This framework
sug%ests that individual behavior can most adequately be
analyzed in relation to the social and ph}/smal environment in

which it takes place. Alcohol problems, therefore, are understood
please turn to page 4

ng effective means for prevent
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RESEARCH AGENDA

THE RESEARCH Agenda of the center is comprised of seven projects. Each focuses on a different level of
the social and physical environment. The initial five are funded by National Institute on Alcohol Abuse
and Alcoholism through a national alcohol research center grant. Two others, funded through different
sources, are also housed at the Prevention Research Center.

FOCUS ON
THE DRINKING
ENVIRONMENT

Server Intervention Project

The Center 3 Server Intervention project investigates the
use of server practioes in addressing a variety of problems
associated with drinking in social settings.

T he DIFFERENT ENVIRONMENTS, Navy bases and college livin
groups, have been selected for study. These ﬁrowde the projec
with two reIat|ver well-controlled Settings, the former involving
Bald servers, the fatter with “social hosts." After collecting

aseline data at both environments on current Server practices,
drinking behavior, and drmkmg problems, the study will adaFt,
refine, and implement server intervention programs. Ultimately,
these programs will be evaluated in terms of the training's
effectiveness in changing servers' behavior, Multiple qualitative
measures also will be used to analyze the impact of server
intervention on drinking behavior and associated problems. This
approach will allow the study to move beyond a single outcome
variable relating onI}/. to server behavior to a broader analysis of
how server intervention affects the target population, the *
immediate drinking environment, and the larger social setting.

For the Navy base study, the research staff has already
collected archival and interview data from Navy base club
managers and initiated pro?ram planning for sérver intervention
at a selected Navy site. In the coming year, the program will be
tailored, implemented, and evaluated for its effectiveness, In the
collegelsettmg, the study is being conducted in conjunction with
the University Student Health Service. A questionnaire already
has been designed and administered to approximately 2200
University of California, Berkeley students on their drinking
patterns, ‘social, and academic life, In Spring, 1985, the research
staff will supplement this survey data with Systematic
observations at student social events, and the staff also will
consult with the Student Health Service on the design and
|m?Iementat|on of the college’s server intervention program.

he Server Intervention Project is co-directcd by Robert Saltz,
Ph.D., and Friedner Wittman, Ph.D., assisted by Curtis Christy
and Donna Elandt.

FOCUS ON DRIVING

Alcohol-Related
Traffic Crashes Project

The PRC Traffic Project examines the influence of
minimum drinking age laws and macroeconomic conditions
on motor vehicle crashes.

A DETAILED INVESTIGATION into specific effects of Iegal
minimum drinking age laws on motor vehicle crashes began
October, 1984, using multivariate time-series analysis methods on

a large database of crashes in Michigan and Texas. While there
is considerable evidence that drinking age significantly affects
drinking/driving among youth, numerous issues remain
unresolved. The study expects to illuminate such topics as the
long-term effects of drinking age changes; the differential effects
of One-, two-, or three-year age changes; intervening variables
relevant to the legal impact; and implications of the legal
drmbIng age experience for prevention of other alcohol-related
problems, , , o

The macroeconomic component of the st.udy, which bers in
1985, will measure the influence of economic factors on alcohol-
impaired driving and crash-related injuries. This component will
analyze data on economic indicators, drinking patterns, driving
gatterns, and fatal and nonfatal traffic crashes in the United
tates over the past decade. Results will contribute to assessing
the relative effectiveness of current policies and programs
designed to reduce alcohol-related casualties.

The alcohol-related traffic crash project is administered as a
PRC sub-contract to study director Alexander C. Wagenaar,
Ph.D., University of Michigan, Transportation Research Institute.

FOCUS ON MASS MEDIA
Alcohol and the Media Study

The Media Project seeks to increase knowledge of how the
mass media — in particular prime-time television and college
newspapers — portray alcohol and drinking.

The PRIMETIME TELEVISION STUDY is currently analyzing
portrayals of drinking, drug takmﬂ and smoking drawn from a
composite two-week sample of Fall, 1984 shows. This studg is a
continuation of content analysis studies done by Warren Breed
and James De Foe. At the completion of the current analysis,
ten years of prime-time television shows will have been reviewed.
The quantitative and gualhtatlve data generated by this series of
studies provide a foundation for working with mass media
ﬁersonnel. In the past a process called “cooperative consultation”

as proven successful in working with producers, writers, and
directors to promote more accurate television presentations of
drinking and alcohol-related problems.

A second component of this research is the College Newspaper
study. This pro‘ect also uses content analrms to determine how
the nation’s college newspapers portray alcohol and drmklnfq in
their advertising, news, and editorials. A national sample o
college newspapers was collected through mail solicitation, and
guidelines for analysis are currenty bel\rA]q developed,

The Media Project is co-directed by Warren Breed, Ph.D., and
Lawrence Wallack, Dr. P.H.. Jon Cruz, M.A., is a senior research
associate working with both components. o

An affiliated media project employing content analysis is also
housed at the Prevention Research Center. This study, funded
by National Highway Traffic Safety Administration, examines
how drinking and driving issues are presented in local



FROM THE LIBRARY

THE CENTER Houses a rapidly growing Research Library
to serve the staff as well as the prevention field. In operation
since February'. 1984, its collections have been built around
the subject areas of the Center’s research projects.

At present time, the library rcteives 90 journals and
newsletters to augment its holdings of approximately 700 books
and documents in the areas of mass media and alcahol, alcohol
and families, legal aspects of alcohol problems, and prevention in
?eneral. As a member of the Substance Abuse Librarians and
nformation Spec ~ -Network, the library shares resources with
other substance - libraries. The Alcohol Research Group
Library in Berkeley, in particular, provides inter-library loan
services to the Center’s staff,

The library staff compiles the Prevention Research Center
Publications and Documents List quarterly to inform the field on
recent research publications from the Center. The most recent
issue was completed January, 1985. The List is available upon
request.

Selected new titles from the Center include:

Ames, G. “Family ethnography: a new approach to alcohol
stud|es," The Drinking and Drug Practices Surveyor, NO. 20,
March, 1955 (GA 305) . o

This short article outlines the theoretical underplnmn?s of
the fam|I¥ ethnographz approach in its application to alcohol
treatment and prevention. Two traditional perspectives in
anthropology — structural-functionnlism and the institutional

culture system.

Colman, V., B.E. Krell & J.F. Mosher "Preventing alcohol-
related injuries: dram shop liability in a public health

perspective,” unpublished manuscript, in press, 40 Rp. ﬁVC 302)

~Surveys the common law background of dram shop law and
discusses its Bohcy implications from a public health
perspective. Proposes a legislative approach encoura?mg

responsible business practices by commercial alcohol sellers.

Wallack, L. & W. Breed “Television programming and alcohol:
some opportunities for change,” in Alcohol and Dmg Abuse:
Patterns, Prevention, Treatment, Wadsworth Press, forthcoming
(LW 310) _ o

This paper proposes a commumtr strategy for working with
local media programmers. It sug?ess the method of
“cooperative consultation,” a collaboration of researchers, the
local community, and media personnel, as a strategy for
prﬁmotm%.more accurate alcohol portrayals on television and
other media.

Wallack, L., W. Breed St J. De Foe “Alcohol and Soap
Operas: Drinking in the Light of Day,”FPager resented at
112th annual meeting of the American Public Health
Association, Anaheim, California, November 13, 1954
(LW 309)

Reports on drinking portrayals in the day-time soap

[ ian . odpe.ra,
"All My Children.” Finds, overall, that the program is doing a

good HO of depicting drinking problems, with appropriate role
models for social drinking and abstinence and negative
reinforcement for heavier and high risk drinking. Presents
several recommendations regarding ways soap operas can take
gaeate{. advantage of a unique opportunity for health
education.

Wittman, F.D. St M.E. Hilton “Uses of planning and zoning
ordinances to regulate alcohol outlets in California cities,"
Baper presented at “Control Issues in Alcohol Abuse

revention Il Impacting Communities™ Conference,

apProach — comprise its framework in studying the family as a

Charleston, South Carolina, October 11-13, 1984 (FW 303d)

Part of a Study Report for the California Department of
Alcohol and Drug Programs oriented toward improving
community prevention of alcohol-related problems through the
use of local planning and zoning ordinances as applied to
alcohol outlets. This paper analyzes and reports on 340
California cities regarding their current practices in using local
ordinances. It also discusses local awareness in issues of alcohol
availability.

Fried Wittman maps Bay Area aleolw! outlets.

A NUMBER OF OTHER PAPERS written by PRC staff
members and associates are available from the library. They
can be obtained by writing Ling Hsu, Librarian, at the
Prevention Research Center, 2532 Durant Avenue, Berkeley,
CA 94704:

Ablon, J.,G. Ames & W. Cunningham "To all appearances:
an ideal American family," in E. Kaufman, ed., The Power to
Change: Case Studies in Alcoholism, New York, NY: Gardner
Press, 1984 (GA304).

Bennett, L. & G. Ames, eds. Tiw American Experience with
Alcohol: Contrasting Cultural Perspectives. New York, NY:
Plenum Press, in press, 1985 (GA 303).

Ames, G. “American beliefs about alcoholism: historical
perspectives on the medical-moral controversy," in The
American Experience with Alcohol: Contrasting Cultural
Perspectives. New York, NY: Plenum Press, In press, 1985
(GA 302).

"Middle class Protestants: alcohol and the
family, ™ n L. Bennett St G. Ames, eds., The American
Experience with A’-ohol: Contrasting Cultural Perspectives. New
York, NY: Plenum Press, in press, 1985 (GA 301)

Breed, W, J. De Foe St L. Wallack "Drinking in the Mass
Media; a nine-year project,” Journal of Dmg Issues, 1984, in
press (WB 304).

Breed, W. St J. De Foe "Drinking and smoking on television,
1950-82,” Journal of Public Health Policy, 5:2, pp. 257270, June,
1984 (WB 303).

De Foe, J. St W. Breed “Alcohol education via the mass
media: a seven-year project,” Journal of Dmg Issues, 1984,
forthcoming (WB 302).

Breed, V., J. De Foe St L. Breed “Working with mass
media for alcohol education: the method of cooperative
consultations,” in Plan for the Prevention of Alcohol-Related
Problems, State of California, Department of Alcohol St Drug
Program, forthcoming (WB 301)




Colman, V. Dram shop laws: a prevention tool, Faper presented at
the 4oth Annual Conference of the National Council of
Alcohol, Detroit, Michigan, April, 1954 (VC 301).

Harrington, C. “Illustrative dram shop settlement and jury
verdict cases: further evidence that server liability is
expanding," Alco/io/ and Drug Abuse Report, Special Report, pp.
1-16, National Association of State Alcohol St Drug Abuse
Directors, December, 1954 (CH 301).

McBride, R. Sc J.F. Mosher "Public health implications of the
international alcohol industry: issues raised by a World Health
Or’\ﬂamzanon project,” British Journal of the Addiction, in press
(IM 309).

Mosher, J.F. Server intervention: a guide to implementing local and
state programs, paper presented at a conference titled “Control
Issues in” Alcohol” Abuse Prevention II: Impacting _
Communities" Conference sponsored by the South Carolina
Commission on Alcohol and Drug Abuse, Charleston, South
Carolina, October, 1984 (JM 307).

"Alcohol .polic¥ and the Presidential
Commission on Drunk Driving: the paths not taken," Accident
Analysis and Prevention, in press (JM 306).

Alcohol advertising, public health and Fovern-
ment requlation: five myths blocking reform, Berkeley, California:
Prevention Research Center, July, 1954, 20 pp. (JM 305)

Server intervention: present status and future
prospects, paper presented at the Research Workshop on
‘Alcohol and the Drinking Driver" Sponsored by NJAAA &
NHTSA, Bethcsdn, Maryland, May, 1984 OM 304).

Legal liabilities of licensed alcoholic beverage
establishment: recent devgloEments in the United States, paper
presented at “Public Drinking and Public Policy: A Symposium
051M0bse)rvat|onal Studies™ Banff, Alberta, Canada, April, 1954

303).

"The imﬁact of legal provisions on barroom
behavior: foward an alcohol problems prevention policy,”
Alcohol, 1, pp. 205211, 1984 (JM 302)

“Alcohol control: the impact of alcohol con-
sumption on the nation's health," Church & Society, pp.
31-34, January/February, 1984 (JM 301).

Moskowitz, J.M., J. Malvin, G. Schaeffer & E. Schaps
"Evaluation of Jigsaw: a cooperative learning technique,”
Contemporary Educational Psychology, in press (JMM 302).

"An experimental evaluation of a drug
education course," Journal of Drug Education, 14:1, pp. 922,
1984 (JMM 301).

Moskowitz, J.M. "Preventing adolescent substance abuse
through drug education,” in T. Glynn; C. Lcukcfcld & J
Ludford, eds., Preventing Adolescent Drug Abuse: Intervention
Strategies. Rockville, Maryland: National Institute on Drug

Abuse, Research Monograph 47, pp. 233249, 1983 (JMM" 225).

Leukefeld, C. & J.M. Moskowitz "Discussion and
recommendations,” in T. Glynn; C. Leukefeld & J. Ludford,
eds., Preventing Adolescent.Dru? Abuse: Intervention Strategies.
Rockville, Maryland: National Institute on Drug Abuse,
Research Monograph 47, pp. 250255, 1983 (JMM 224).

0’Donnell, M.A. Research on drinking locations of alcohol-
impaired drivers: implications for prevention policies, research
paper, Berkeley, CK: Prevention Research Center. October,
1984. 12 pp. (MO 301).

Saltz, R. & L.G. Smith-Donals Social networks and reentry: A
panel study of former Heroin addicts. Final Report. Lafayette,
CA: Pacific Institute for Research & Evaluation, May 1984, 3
volumes (185 p. report and 2 volumes of appen(ﬁces) (RS 301)

VVagenaar, A. Effects of minimum drinking age on alcohol-related
traffic crashes: the MichiFan experience five years later, paper
Present.ed at “Control Issues in Alcohol Abuse Prevention II:
mpacting Communities" Conference, Charleston, South
Carolina, October, 1954 (AW 309).

"Effectiveness of mandatory child restraint
Taws: impact on childhood injury cnc to traffic crashes,”
Journal ofSafetyResearch, in press (AW 308).

"Alcohol consumption and the incidence of
acufe alconol-refated problems,” British Journal of Addiction, in
press (AW 307).

“Effects ol macroeconomic conditions on the
incidence of motor vehicle accidents,” Accident Analysis and
Prevention, 16:3, pp. 191-205, 1954 (AW 306).

"The legal minimum drinking age: a review
and update,™ In Proceedings of the National Alcohol Forum,
Detroit, Michigan, 1984, New York: National Council on
Alcoholism, April, 1984 (AW 305)

“Effectiveness of mandatory child restraint
laws,” In The 28th Annual Proceedings of American Association for
Automotive Medicine, pp. 319-330. Morton Grove, lllinois:
AAAM, October, 1954 (AW 304)

Restraint usage among crash-involved motor
vehicle occupants, Ann Arbar, M|ch|g1an:. University of
Michigan, ransPortatlon Research Institute, February, 1984,
192 pp. (Available from National Technical Information
Ser\)/lce, 2825 Port Royal Road, Springfield, VA 22161) (AW
303).

"Effects of the Michigan mandatory Child-
Restrant Law,” The UM TRI (University of Michigan
Transportation Research Institute) Research Review, 14:5, pp. 68,
Mai 1/April, 1984 (AW 302).

"Economic conditions and alcohol-impaired
driving: review of the literature,” in NIAAA eds., Research
Issues on Alcohol & Traffic Safety. Washington, DC: U.S.
Government Prmtm% Office, forthcoming (paper presented at
the Research Workshop on Alcohol and”the Drinking Driver,
sponsored by the National Institute on Alcohol Abuse and
Alcoholism, Bethcsda, Maryland, May, 1954 (AW 301).

VVittman, F. "Community perspectives on the prevention of
alcohol problems," in Framework for Planning: Preventing
Alcohol-related Problems in California, pp. 80-98, Sacramento,
California: Department of Alcohol and Drug Problems, State
ofV%ahfo)rma Health and Welfare Agency, March, 1984

301).

Wallack, L. "The prevention of alcohol-related problems: health
educators and the ‘New Generation’ of strategics,” International
Journal of Health Education, in press, 21 pp. (LW 311).

Wallack, L. The prevention of alcohol-related problems: recommenda-
tions for public polic¥ initiatives, paper prepared for the “Closing
the Gap” project of the Carter Policy Center, Atlanta,
Georgia, July, 1984, 32 pp. (LW 3083/.

Ratcliffe, J. & L. Wallack Primary prevention in public health: an
analysis of basic assumptions, Berkeley, CA: School of Public
Health, University of California. (Mimeograph) 1984 (LW 307).

Ratcliffe, J,, L. Wallack, F. Fagnani & V. Rodwin "Perspec-
tives on £revent|on: health promotion vs. health protection,”
in J. de Kervasdoued, Kimberly & V. Rodwin, eds., The End
of an lllusion: The Future of Health Policy in Western
Industrialized Nations, pp. 56-84, Berkeley, CA: University of
California Press, 1984 fLW 306).

Wallack, L. "Practical issues, ethical concerns and future direc-
tions in the prevention of alcohol related problems,” Journal of
Primary Prevention, 4:4, pp. 199224, Summer, 1984 (LW 304)

“Social mar,ketingkas prevention: uncovering
Some critical assumptions,” in T. Kinnear, ed., Advances in
Consumer Research, Vol. 11, pp. 682-87, 1984 (LW 303)

“The health education debate: comments," in

in M. Grant & B. Ritson, eds., Alcohol: The Prevention Debate,
pp. 84-90. London: Croom Helm, 1983 (LW 302)

"Drinking and driving; toward a broader

understanding of the role of mass media,” Journal of Public
Health Policy, In press, December, 1984 (LW 301).



newspapers. A manual containin? concepts, units of analysis, and
coding procedures has been developed and tested. Initial results
are edx.pected by April, 1985. Rhoda Estep, Ph.D., is the project
coordinator.

FOCUS ON FAMILY

The Alcohol and
Family Life Project;
Exploring a Family-Level Cultural
Model for Prevention

The primary goal of the Family Project is to explore and
identify family practices which inhibit or contribute to the
development and maintenance of alcohol problenms.

The PROJECT VIEWS THE FAMILY as a system. It {)roposes that
tendencies to either resist or incorporate potential drinking
problems can be examined and organized with the following
categories: chltural patterning, gz? .strate?es for basic family
survival, and (3) individual need fuffillment. Each participating
family will be studied at home using the ethnographic techniques
of naturalistic observation, open-ended interviews, and life
hlstory assessment to gather data relevant to these categories.

Following an initial s.urvei/) of unemployed auto workers in
Fremont, California, thirty blue-collar families, fifteen heav
drmkmg and fifteen light-moderate drinking, were recruited for
the in-home stage of the stud_Y A comparison of heavy and
moderate drinking families will illuminate famllY and community
processes which affect the development of problem drinking. Six
visits are being made to the home of each participating family for

AFFILIATED

FOCUS ON THE LAW

The Leqal Aspects
of Server Intervention
Project

THIS PROJECT, which began October, 1983, studies the legal
aspects of server intervention, particularly in the area of dram
shop liability. "Dram shop liability" refers to the potential legal
liability of alcohol beverage servers for mhunes caused by therr
intoxicated and/or underaqed patrons. The project was awarded
by National Institute on Alcohol Abuse and Alcoholism to the
Prevention Research Group, Medical Research Institute of San
Francisco. It is being conducted at PRC as an affiliated project.

Research began with the collection and analysis of existing
state provisions, dram shop, liability court cases, and insurance
company policies and practices for the retail alcohol industry.
These data provided a basis for determining the impact of dram
shop liability on commercial servers, its likely |ud|0|al outcome,
and its impact on affected parties. As a possible defense against
dram shop liability, the project also studied existing server
training programs to determine the contents, format, sponsoring
agencies and participants in such pro?rams. The research
Culminated in the raftlln({of a model dram shop act, “Mode|
Alcohol Bevera%es Retail Licensee Liability Act of 1985,” which
includes detailed commentaries on all aspects of dram shop
liability law. The model law is presently being redrafted based on

in-depth interviews on family, work, and drinking histories, as
well as observations of family and community life in general.
Particular emphasis will be placed on individual and whole-family
responses to alcohol use and drinking behavior. This field work
IS in Frogress, and analysis of the extensive field data will begin
in Fall, 1985. The current study will provide the basis for family-
level approaches to prevention, to be developed in later years.
Genevieve Ames, Ph.D., is the project’s study director. Craig
Janes, Ph.D., and Linnea Klee, Ph.D., have S|?n|_f|cant
responsibilities in the field study and data analysis.

FOCUS ON THE SCHOOLS

National High School
Alcohol and Drug
Policy Study

The High School Project isa descriptive study of alcohol
and drug use policies as they relate t students throughout
the United States.

The PROEJCT BEGAN in April, 1984 with a systematic review of
the school discipline literature. It discovered that while much
had been written on the subject, little of this was emwncally
based. To move from speculation to empirical research, the
project first developed and pilot-tested a 20 Page survey
questionnaire. A stratified random sample of 750 public high
schools then was produced by the Institute of Soclal Research at
the University of Michigan, and a 16-f)agc uestionnaire was
mailed to the principals of these schools In January, 1985. This

please tum to page 4

PROJECTS

comments from attorneys, industry representatives, legal scholars
and %overnment officials. Versions of the law have already been
introduced into the Hawaii legislature, and several other States

grscnow studying it. The model law is available on request from

James F. Mosher, J.D., is the principal investigator. He is
assisted by Victor Colman, J.D., associate director and Robert
Roth, J.D., research associate. Kathv Janes, Colleen Harrington,
and Carter Beavers are law student assistants.

FOCUS ON ZONING

Local Regulation
of Alcohol Availahility

The Local Regulation Project is working to improve the
ability of localities (that is, cities or counties) to prevent alcohol-
related problems through the use of communltyPIanmng and
zoning ordinances as applied to alcohol outlets. The project is
supported by the California Department of Alcohol and D.ug
Programs and housed at PRC. = ,
~ Local planning and zoning ordinances hold great potential for
initiatives in preventing alcohol-related problems. Nevertheless, at
present little is known about how they are being used, or about

[plmie lum to page 4



PUBLIC HEALTH from page |

as consequences of interactions between individuals, the
substance alcohol, and the Iardger environment through which
alcohol availability is mediated.

The research agenda of the Center seeks to deveIoP a better
understanding of the social anddthsmaI environment influencing
individual drinking behavior and alcohol-related problems. This
broad approach requires the interaction of various disciplines and
Brofessmnal perspectives. The Center’s staff represents a diverse

ackground including public health, architecture and city
planning, anthropology, psychology, health education, social
psychology, sociology, mass communications, and law.

SCHOOLS from page 3

spring, data analysis files will be constructed, and descriptive and
exgloratory statistical analyses will be?m.
_The schiool study will assess the nature and prevalence of
differing school drug and alcohol policies. This information will
permit an analysis of the relationship between tyPe of school
policy and other school characteristics, such as staff and
students. The extent to which school policies distinguish between
alcohol and drug violations, and the manner in which such
violations are handled, also will be examined.

Joel Moskowitz, Ph.D., is the project’s study director.

ZONING from page 3 I

many communities’ ability and readiness in using them. The
project is takln(]; a three-part approach toward understanding the
relat|onsh|§J of local ordinances to prevention of alcohol-related
problems. In Summer, 1984, qu stionnaries and solicitations
concerning local ordinances wi e sent to 429 city planning
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departments throughout California. An information data base is
being developed from the 340 cities that replied to the survey.
Secondly, so that the zoning ordinances and/or planning
practices for alcohol outlets can be shared among community
planners, technical assistance on preventive uses of zoning
ordinances is provided as requested to cities, counties, and
various organizations. In 1984, twenty-four requests were filled
for consultation and information. Finally, ,Plannmg assistance is
being provided to two California communities on a pilot basis to
explore ways to increase local participation and control over
community-level distributions of alcohol outlets in order to
prevent problems associated with alcohol availability. .

Friedner Wittman, Ph.D., is the project’s study director. He is
assisted by Michael Hilton, Ph.D.



Jitaite Mlkgixslaiure
house of Representatives

Committee on State affairS Pouch v
State Capitol
Juneau, Alaska 99611

071 (114HI

Mr. John George, Director
Division of Insurance

Nevette Bowen, Committee Staff,|]|
House State Affairs Committee u

November 6, 1985

Subject: Dram shop - liability insurance

As per our conversation please review the model act, particularly the
Responsible Business Section and determine whether or not it has the
potential of reducing insurance premiums for Alaska licensees who can show
compliance.

Also, has the cost of insurance for the liquor liability actually
decreased since 1980 and if so can it be attributed to the change in

Alaska®a dram shop statute?

Please return the Model Act to the committee after you have had a chance
to review it as we are very short on copies.

Thank you very much for your time and effort.



PREVENTION RESEARCH CENTER ~.*mcavED M

2532 Durant Avenue = - ANT - PUCEORANPEOUY

Berkeley. California 94704
(415)486-1111

George Mundell

Regional Program Coordinator

Office of Alcoholism and Drug Abuse
Pouch H O5F

Juneau, Alaska 99811

Dear Mr. Mundell

My name is Victor Colman, an associ

involved in the drafting of the Model Dram Shop Act, andhave Been""olTcwTO00"Sj
the legislative processes that the Act has undergone these jsastess” ms~"~"p
California was one state where the Act had wide dissemihala.oh\ahd®Jite3pisa™”"i
and part of the Act was introduced into the state Assembly”~?but-:B”e;”plorrral«”
of the bill pulled out just before the first conmittee.Sean

support. Other states have also taken more than a token3Jiterest\3}fAH"AcJIN
including Oregon, Hawaii, and Florida.

Thank you for forwarding the Task Force materials, the -industry”caiimente/"ere”
most enlightening. I hope that the Model Act will get a bri

your state. Please keep us abreast of any such developments”-:.0f ccHse”l

any additional background material is needed in the liqourabllitySif

feel free to call or write me. One possible issue is the. rising minsurance
premium costs when dram shop is instituted or enlarged.—As we menti-chShngkAAA
the commentary to the Model Act, a premium should be reduced.-if-the~TCens""|pp”©
can shew compliance with responsible server practices,”usually

a bona fide server training course.. There now exist several *

who are giving discounts for such responsible servers. Jnnovati

this are excellent retorts to the same old arguments aaai

of civi 1 liability.

Please keep in touch,

Sincerely,

1*
Victor Colman, J.D. * " ay i
Lena! Research Analyst
-y _ﬂ@
* 12 i
cc. Jim Mosher, J.D. - ce ,
’ - . - sasassafa
ol T— — )
e - __V- ..
. rail

NATIONAL CENTER FOR THE STUDY OF ENVIRONMENTAL APPROACHES TO PREVENTION OF ALCOHOL-RELATED"PROBLEM

A PROJECT OF THE PACIFIC INSTITUTE FOR RESEARCH AND EVALUATION -lJib
lim



January 28, 1986

Honorable Katherine T. Hurley

Alaska State House of Representatives
P.O. Box V

Juneau, AK 998.11

Attention Navette Bower
Dear Representative Hurley:
Re: "Liquor Liability"

Thank you for the opportunity to review the "model act" regarding
liability of retail license premises. From the copy you provided to me,

I am unable to tell if this particular "model act" 1s one also promul-
gated by the Uniform State Law Commissloners, who promulgate most uniform
and model acts* If it is not, promulgation by that body always appears
to give impetus to enactment.

Liability for serving liquor is not new, and the fact that something over
three-fourths of the states “tamper™ with common law liability is
evidence that the system has not worked very well for -some time. The
effect is that legal liability connected with licensed premises 1is the
center of a now visible ongoing controversy which has been around legal
circles for decades, in fact, a couple of centuries.

Insurance companies writing liquor liability business In Alaska have run

into the expected wide variety of "results.” Even though it is iny under-
standing we have about 600 licensed premises, that number is still very
small 1n dealing with insurance matters. Insurance coverage is based on

"the law of large numbers,” and, as in so many areas, Alaska"s situation
just does not supply these numbers. To worsen matters, 1t is not typical
for insurance companies to break out their losses on liquor liability as
opposed to other and more general types of liability. We have recently
undertaken efforts to secure more definite information on liquor
liability losses.
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Ecactment of the model act would, -t the very least, send a signal to
insurance underwriters that Alaska was trying to do something to at least
stabilize and make more predictable the liability of bar owners, package
stores, etc. Model acts tend to build up case law in the various juris-
dictions in which they were enacted, and frequently some enterprising
scholar collects reports of all of the cases by way of a synopsis behind
each section of the law, and a force for real stabilization of the law
nationwide is created. To the extent that this would happen, enactment
of a model act, such as the one you present, would be very, very useful
in dealing with Alaska matters pertaining to liquor liability insurance.
Many underwriters have told us that it is not so much thj size of judg-
ments that causes them so much grief, rather the inconsistency of courts
in North America in awarding such damages and judgments. Size they can
deal with, Inconsistency they cannot, they often say.

To respond in the manner you would wish us to, a complete review of this
bill based on the impact on consistency of awards in appropriate
liability cases would have to be undertaken by a relatively knowledgeable
liquor liability tort attorney/researcher. Once the effect on present
Alaska law was established, this material could be presented to under-
writers, and, 1f the material was favorable, an Increase in availability
and, perhaps, a reduction in premiums might be achieved.

As to past results in this area, the most graphic material is presented
on attachment 1. Note that during the period 1980-1983, insurance com-
panies writing liquor liability in Alaska lost $1.41 for every dollar of
premium they collected. The economics are stark. It is doubtful that an
insurance carrier would tie presenting liquor liability to the market as
a means of getting other general liability business from the same
clients. The nature of most liquor establishments, with the exception of
large liquor store chains in Anchorage, just does not make that marketing
approach attractive. (Insurance companies have been known to market
unprofitable lines in order to fill out a liability package to present to
upper-middle sized and large businesses.)

In the past several years, most insurance companies that have attempted
to be in the liquor liability business in Alaska were in business for
only one year. They wrote at grossly inadequate rates. (1 use
inadequate here as a technical rating term, and not generlcally. An
inadequate rate is one that is not sufficient to allow the insurance
company to stay 1n business.) Their products were priced from 30tfF to 05£
per $100 of gross liquor sales. It appears that only the companies which
wrote at a rate of about $3.00 or slightly more per $100 of gross liquor
sales have an adequate rate and provide an ongoing market. Currently,
the only insurer for the classifications of bars and taverns, the
Alliance, 1s experiencing difficulties and delays in obtaining
reinsurance. Without reinsurance, essentially, there is no insurance.
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As you are aware, insurance companies basically "lay off" their risks in
large part, not infrequently 95% and even 100%, to other insurance
companies. Only an insurance company buys reinsurance. It is not
regulated by this or any other state. Market forces control it.

For a retail liquor sales outlet in 1986, we know of one market charging
$4.50 per $100. The rate trend we perceive indicates premiums of $4.50
to $5.25 per $100. certainly for the next 18 months.

Educating and training employees of licensed premises is a current
popular trend. There 1s no question that such proper loss control
techniques and "packaging" of a particular liquor store or bar to a
broker will allow a broker to go into the marketplace and achieve more
success 1n "selling” the client®s risk. However, iIn a period of emphasis
of liquor liability in the public press that increases public awareness,
coupled with the trend of increasing frequency of loss and increasing
size of judgment, it appears that such useful practices as sound risk
management would dictate are bucking a strong head wind. Short-term
price reduction is unlikely.

It is obvious that society, through convnon law or statute, has insisted
that a seller of liquor in some way be responsible for his or her acts
related to intoxicated patrons, selling to the incompetent or minors, and
otherwise. However, the realities of the situation are that many liquor
establishments, estimated by some as 40-60% of all s ich establishments in
the State, “go bare" without any liability insurance whatsoever. The
nature of many of those businesses hardly makes them a “deep pocket"™ for
recovery for injuries for which they are found to be the proximate cause.

The exact dollars spent on liquor liability premium in Alaska is
impossible to establish because many companies are writing in the
so-called surplus lines, otherwise known as the nonregulated or
nonadmitted market. That is true simply because the insurance is not
available from "licensed companies.” Between 1980 and 1983, a mere
$724,000 was spent on premiums for liquor liability which we can trace
through financial statements. Given the fact that Alaska produces some-
thing over $800,000,000 premium a year and is dead last among the states,
this liquor premium is clearly an insignificant amount of premium in the
overall business of insurance.

As you are aware, the Alaska Supreme Court reportedly reversed itself on
a major liquor liability case known generally as "Tommy"s Elbow Room,"
and apparently found liability where they had before rejected finding
liability on the same set of facts and circumstances. We have here a
situation of wide publicity which will further depress the market.
Underwriters clearly would rather put their underwriting capacity into
areas where risks are at least more predictable.
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Given the nature of insurance, no one can make anyone sell insurance in
Alaska. The industry is actually regulated in a manner similar to the
way airlines were regulated, as opposed to utility regulation whereby
granting monopolies or partial monopolies is in the system. Therefore,
insurance, a totally portable commodity, can pick up and go whenever the
company decides that is the best course of business action to take.

We hope very much that the legislative legal division or other
appropriate researchers will delve into this model act, and we note that,
as with most model acts, commentary on each section is provided. A body,
such as Alaska"s former Code Revision Commission is, in our experience, a
good method of dealing with these matters which allows academic and legal
study to be closely focused. In a time of crises, perhaps that simply
can"t happen.

We are continuing to inquire of appropriate sources what the effect on
liquor liability"would be, but, as with other proposed reforms of the
civil justice system, Insurance companies cannot give an answer based on
speculation. Only the actual collection of premiums and payment of
claims to establish loss experience will prove or disprove the effect of
any statutory reform on legal liability.

Please contact me if 1 can provide any further information or assist you
in any way in this most compelling matter.

Sincerely,
N

John Georgeu;
Ulrector

JG/mst3267m
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The Honorable Katie Hurley
Alaska Jouse of Representatives
Pouch V
Juneau, Alaska 99811
Dear Katie:

Several weeks ago, representatives of "CHARR" (the
Cabaret, Hotel, Restaurant and Retail Association) appeared
before the Anchorage Caucus to discuss the liability

insurance crisis affecting their industry.

After the Caucus, I conferred with Mr. John George,
Director, Division of Insurance, Department of Commerce and
Economic Development, and other administration officials,
including Governor Sheffield and Commissioner Loren
Lounsbury. I talked by telephone with Representative Randy

Kelly of the Minnesota Legislature, and with the |Insurance
Commissioner for Minnesota, and the Insurance Commissioner
for Pennsylvania, to obtain a national perspective.

I learned that the problem reported by "CHARR"™ 1is a
national problem, but it may be -exacerbated here by the
litigious nature of the Alaska community and the small
market which Alaska offers to insurance carriers.

Here in Alaska, the problem <can be summarized as
follows: First, when insurance 1is available, businesses
(except for the major hotels that have umbrella coverage for
all their activities) are seeing vrate changes that are

dramatic. One Fairbanks bar owner showed me a letter from
his underwriter; his premium 1is going up from about $4,000
per year to about $26,000 per year - even though he has had
no claims ever filed against him!

Second, insurance 1is not available for many. More and
more establishments are operating without any Jliability
insurance at all - a development which is a disservice to

the entire Alaska public, since any Alaskan might be the
victim of a drunk driver at any time.
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These trends injure the Alaska community for other
reasons. As bar owners who hold valuable licenses face the
perils of operating without coverage, or of struggling to
pay exorbitant premiums for any coverage they can find, if
any, they become more and more tempted to sell the licenses
and leave the business. State officials believe that these
factors may accelerate the entry into the Alaska market of
undesirable elements 1in the liquor trade, elements that can
use laundered <cash to acquire valuable licenses. The
problem is especially severe for the small, low-volume,
neighborhood bar, where there is a high value in the license
relative to gross sales, but the license 1is Jlocated 1in an
urban area.

The availability of insurance would help assure that an
Alaska victim of drunk driving will have recourse and remedy
if a liquor licensee is at fault, for tort purposes, in the
sale of alcoholic beverage to a customer who is drunken.
Without 1insurance, vrecovery by a victim 1is obviously more
problematical.

With the assistance of Mr. George, 1 have developed a
bill to address the problem | have described, a problem that
is a community problem and not just an industry concern.

Under this <concept, the Legislature would appropriate
money to capitalize a public insurance corporation for the
purpose of providing insurance at reasonable rates to the
industry.

Although an appropriation is necessary, the bill
requires a temporary doubling of the state tax on alcohol,
for a period of one fiscal year only, so that the total

amount of the appropriation would be recouped by the General
Fund within the same fiscal year (FY 1986).

The amount of the appropriation required for this

purpose is to be determined, but I am advised by the
Director of Insurance that the amount of capitalization
should be as much as ten million dollars. I am further
advised that a temporary doubling of the state tax on
alcohol, as proposed, would be more than sufficient to

return to the General Fund all the amount made available for
capitalization.

The insurance company thus established would be modeled

after MICA, the state public <corporation created by the
Legislature to meet the 1insurance need of the medical

JOE P. JOSEPHSON -ALASKA STATE SENATE
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profession during the administration of former Governor Jay
Hammond . Senator Rodey was a Jleader 1in that effort which
has proved very helpful to physicians and patients.

Coverage would be furnished to licensees for liability
between the amounts of $50,000 and $500,000. These
parameters have been arrived at because of several
considerations. First, under the new Alaska quasi-mandatory
automobile liability insurance law, the required coverage 1is
$50,000. We bexieve that the 1insurance parameters in the
enclosed draft will encourage smaller claims (under $50,000)
to be focused upon the drunk driver who in most cases 1is the
primary tortfeasor, and the driver ™ insurance coverage.
This is in accord with the idea of emphasizing the drinker®s
individual responsibility. It is also practical.

The 1insurance director for Minnesota told me that one
of the difficulties of insurance providers 1in the field of
alcoholic beverage insurance 1is the necessity to investigate
relatively small claims, and to defend against such claims.
It had not even occurred to me, for example, that a drunk
driver involved in a one-car accident (e.g., a drunk driver
who collides with a tree and damages his or her vehicle)
might sue a bar where the driver had been drinking, putting
the driver in the role of thu "victim". Such cases have
been brought - and even won, as a matter of fact.

The $500,000 limitation is imposed to assure the
viability of the 1insurance company; however, it 1is believed
that most prudent operators would seek, and would be able to
find at reasonable premiums, "excess" <coverage for clainms
exceeding the $500,000 limit.

IfT the bill becomes law, every Alaskan will know that
in the event of a proper claim in tort against a licensee,
coverage will exist to satisfy a proved <claim between
$50,000 and $500,000. This would be a great benefit to all
Alaskans, since no one knows who may be the victim of a
drunk driver, and i1t would be a great benefit to the
industry as well.

I am enclosing two documents. The first is a
section-by-section analysis of the draft. The second is the
draft itself.

I invite your review of these materials, and vyour
co-sponsorship in the Senate or sponsorship or
co-sponsorship in the House of Representatives on April 18,
1985, the day 1 will offer legislation in the Senate.

JOE P. JOSEPHSON -ALASKA STATE SENATE
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Time 1is short, and a true emergency does exist. I hope
you will join me in this important effort.

Finally, I should add that vrepresentatives of both
"CHARR™ and "MADD"™ have expressed support for the concept
(prior to having the enclosures available for study). |
therefore believe that all segments of the community will
recognize the need to provide coverage for claims, for all
the reasons of which you and | are aware.

Your comments, reactions and suggestions, of course, as
well as your sponsorship or co-sponsorship, would be deeply
appreciated.

With best wishes, 1 am

Sincerely,

Joe P. Josephson
State Senator

JPJ:rak
Enclosures

ccC: The Honorable Bill Sheffield, Governor
Mr. Jerry Reinwand, CHARR
Mrs. Katherine Bigler (Mothers Against Drunk Driving)
Alcoholic Beverage Control Board
Mr. John George, Director, Division of Insurance,
Department of Commerce
Mr. "Tiny" DeSapio, CHARR

JOE P. JOSEPHSON -ALASKA STATE SENATE
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MEMORANDUM April 11, 1985

SUBJECT: Sectional analysis of [liquor license holders”
insurance bill(Work Order No. 14-1049)

T0: Senator Joe Josephson

FROM: George W. Edwards
Legislative Counsel

This 1s in response to your request for a sectional analysis
of the draft bill; an Act relating to liquor license
holders®™ 1insurance; providing for increased alcoholic
beverage taxes; and providing for an effective date.

Section 1 AS 04.11.320(a) 1is amended to require denial of
an application for a new liquor license if the applicant has-™
less than $500,000 in liability insurance coverage.

Section 2 AS 04.11.370 1is amended to require the revocation
of a liquor license if the licensee fails to maintain at
least $500,000 in liability insurance coverage.

Section 3 AS 21.78.050 is amended to permit the director of
the Division of Insurance (the director) to become a court
ordered receiver for the Liquor License Holders®" Indemnity
Corporation (the Corporation) 1if the director has ordered
termination of the business under AS 21.85.055.

Section 4 AS 21.78.100(b) 1is amended to exclude the
Corporation from domestic insurance corporations that may be
dissolved by the director following liquidation.

Section 5 AS 21.80.180(5) 1is amended to exclude the
Corporation from insurers that may be defined as "insolvent
insurers”™ under this chapter.

Section 6 AS 21.80.180(6) is amended to exclude the
Corporation from insurers included within the definition of
"member insurers."”
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Section 7 AS 21 is amended by adding a new chapter 85
entitled, Liquor License Holders® Insurance Corporation.
The chapter includes the following new sections.

Sec 21.85.010 states the purpose of the chapter is to
provide a means of furnishing state liquor license holders
with adequate liability insurance for acts or omissions that
concern customers on licensed premises.

Sec 21.85.020 provides for the creation of the Corporation
as a public corporation. Its existence 1is independent of
the state and it cannot encumber the state with any debt,

liability, or obligation.

Sec 21.85.030(a) provides for the exercise of corporation
powers through a board of governors. The board shall be
made up of Alaska residents appointed by the governor of the
state and confirmed by the legislature. Four board members
must be liquor license holders. Of these, two must have
obtained their liability coverage from the Corporation and
no more than two may reside in municipalities with more than

100,000 people. Two board members must be professionals
from the insurance industry authorized or licensed to do
business in the state. The remaining two board members must”®

be persons who have no financial interest in a liquor
license and are not representatives of the insurance
industry.

Subsection (b) establishes a three year term of office for
board members and provides for appointment to staggered
terms. It requires that an outgoing member be replaced by a
new member from the same class, as described in subsection

(a).

Subsection (c) provides that upon early termination by a
board member, the governor of the state shall appoint a re-
placement from the same class, as described in subsection

(a).

Subsection (d) provides that the director or a designee may
participate in all board meetings without having the right
to vote.

Subsection (e) provides for compensation and expense reim—
bursement of board members under a policy that requires
approval by the director.
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Subsection (f) holds harmless past and present board members
and employees of the Corporation for business related con—
duct unless the conduct was knowingly outside the scope of
authority, knowingly against the interests of the Corpora—
tion, or criminal and knowingly or recklessly committed.

Subsection (g) provides that a board member or employee
entitled to protection under this section is entitled to
defense by the state in a court action. The board member or
employee shall be required to reimburse the state for the
defense if it is established that the person®s conduct was
knowingly outside the scope of authority, knowingly against
the interests of the Corporation, or criminal and knowingly
or recklessly committed.

Subsection (h) defines "knowingly"” and "recklessly” with the
meaning found in AS 11.81.900.

Sec 21.85.040(a) provides that the board of governors shall
prepare a plan for the operation of the Corporation which
will become effective upon approval by the director. In the
event the board fails to submit a plan or necessary amend—
ments the director shall, after notice and hearing, adopt
such plan or amendments as necessary to carry out the pro—
visions of the chapter. Adoption of the plan is not subject
to the Administrative Procedure Act.

Subsection (b) provides that the plan of operation shall
establish procedures for the performance of corporation
duties, procedures for handling assets and liabilities,
meeting schedules for the board of governors, record keep—
ing, awarding of contracts, 1issuing contracts of insurance,
and determining rates.

Sec 21.85.050(a) provides that the Corporation shall issue
to all liquor license holders who are acceptable risks and
who pay premiums, 1insurance contracts of indemnification for
themselves and their employees against losses in excess of
$50,000 for covered claims. The Corporation shall also
defend its insureds 1in actions for damages. Coverage 1is
limited to $500,000 and the Corporation need not indemnify
for punitive damages on a covered clainm. Coverage may be
provided for an earlier period if approved by the director.
It may not be provided for a claim already made or for which
the liquor license holder had or reasonably should have had
notice. Insurance premiums shall be determined by the board
of governors and approved by the director. The Corporation
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must comply with all applicable general insurance regula—
tions but is exempt from the Alaska Insurance Guaranty Cor—
poration. It must honor its contracts to its insureds. It
must establish standards for the acceptability of risks and
may exclude applicants on risk selection factors.

Subsection (b) provides that the Corporation may employ and
compensate persons and that these persons are not state
employees. It may procure reinsurance from private
insurers, borrow or advance funds, enter into contracts for
corporation purposes, litigate in the name of the
Corporation, provide risk management advice, contract for
management services, and perform other necessary acts.

Sec 21.85.055(a) provides that the director may hold a
public hearing to determine whether the Corporation should
be terminated if the Corporation posts less than 35 percent
of the premiums written in the state for ligcor license
holders® Jliability insurance for two consecutive years or
less than 20 percent for one year.

Subsection (b) provides that upon an order of termination by
the director the terms of the members of the board expire,
the members obligations end, and the Corporation shall be
liquidated.

Subsection (c) provides that after termination of the
Corporation it may be reactivated by the director if it is
determined that liability insurance 1is unavailable for
liquor license holders on the voluntary market. The
reactivated Corporation shall commence business upon
appointment of a new board of governors by the governor of
the state.

Subsection (d) provides that in determining whether to
terminate or reactivate the Corporation the director shall
consider the level of expected premiums and losses, the
requirement for state funds needed to operate, the
availability of alternative insurance markets, the costs of
continued operation, the impact of continued operation on
rates, and the expected number of policy holders in the
event of continued operation.

Subsection (e) provides that the director may order termina-—
tion of the Corporation if after public hearing it is deter—
mined that continued business would result in substantial
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underwriting losses unless excessive premiums are charged to
participants.

Sec 21.85.060 provides that the Corporation shall be taxed
in the same manner as a domestic 1insurer.

Sec 21.85.070 requires that the Corporation maintain records
sufficient to determine losses for rate making and to main—

tain loss control. Information regarding reserves,
premiums, expenses, and claims shall be reported annually
and made available to the public. The director may require

supplemental reports that include the names of insured
persons and claimants.

Sec 21.85.080 provides that policy rates shall be determined
by license categories. A minimum rate may be set for each
category of liquor license holder. Rates may not be exces—
sive in terms of premiums unjustifiably exceeding losses.
Rates may not be inadequate in terms of losses exceeding
premiums. Rates may not be discriminatory. They shall be
adjusted annually based upon actual experience of the Corpo—
ration over the previous four years. Rate considerations
shall include national trends in damages, income from the
investment of reserves, individual risk underwriting
factors, classifications within license categories, and
amounts necessary for loan repayments. IT the Corporation
suffers excessive claim losses for a given year, the
Corporation may levy a special assessment, subject to
approval by the director, against policy holders for that
year which may be made in installments within three years
and may not exceed 150 percent of the insured®"s premium for
the given year.The obligation is not cut-off by policy
termination. If earned premiums for a given year prove
excessive, the Corporation may, subject to approval by the
director, pay or credit the excess to persons insured during
the given year. The director may extinguish special
assessments under this section upon the finding of a sound
actuarial basis.

Sec 21.85.090 provides for installment payments of premiums.
It permits the cancellation of policies for nonpayment of
premiums by delivery of notice to the insured and to the
Alcoholic Beverage Control Board. Cancellation 1is not
effective until 30 days after notice.

Sec 21.85.095 permits the Corporation, subject to approval
by the director, to transfer its assets and liabilities to a



Senator Joe Josephson
Aa[JrH 11, 1985
Page ¢

company that 1is certified to transact casualty insurance
business in the state, pays full value to the state for any
surplus in the Corporation, reinsures all policy obliga—
tions, and meets other reasonable requirements of the
director. A written statement of compliance with these
requirements must be submitted to the board of governors by
the company.

Subsection (b) provides that while the company to which the
Corporation assets and liabilities have been transferred
continues to write premiums at levels required 1in AS
21.85.055, it may carry forward and offset against its
premium tax obligation to the state the amount by which the
aggregate claims paid on reinsurance assumed exceeds aggre—
gate reserves on business established at the date of the
reinsurance agreement.

Sec 21.85.210 provides that the Corporation shall establish
a reserve fund as required by the Department of Commerce to
provide surplus in respect to policyholders.

Sec 21.85.900 provides definitions for terms found within
the chapter.

Section 8 This section provides that the alcoholic beverage
tax established under AS 43.60.010(a) shall be increased by
100 percent, during the 1986 tax year only, for the purpose
of compensating the state for appropriations made to
establish the reserve fund required under AS 21.85.210.

Section 9 This section provides for an effective date on
the effective date of a special appropriation to establish
the reserve fund required under AS 21.85,210.

GWE:csh
c3/097
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Marsh & McLennan, Incorporated
2550 Denali Street. Suite 1-100
P.O Hoy 4-A

Anchorage, Alaska 99509
Telephone (907) 276-5424

HB 345

Marsh & McLennan, Inc. made an informal survey of clients”
records and has used that information to draw the following
conclusions:

Fact 1. Currently/ only one market will consider

Fact

Fact

writing liquor liability for the average
risk in Alaska.

2. Currently, only one market will consider
writing premises liability for the average
risk if liquor liability 1is not also
written through another carrier.

3. AlIl markets have stated that they will
cancel existing premises liability if
HB345 1is passed.

Fact 4. The only available liquor liability

market will withdraw if HB345 1is passed.

Fact 5. Approximately 60 to 65% of all licensed
premises are leased. All leases reviewed
require premises liability to be carried.

Fact 6. Most lending institutions now require

premises liability before they will
make building loans.

Considering the above facts, the results that could occur
HB345 is passed are as follows:

1.

Within one year, most licensed premises will
not be able to purchase liquor liability or
premises liability.

If they are unable to purchase this coverage/
they will default their leases and/or loans.

Many will be closed due to the defaults.

Many will voluntarily close to avoid losing
their assets in an uninsured claim.

if
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5. Those that remain open will only be open until
a large claim causes them to file bankruptcy.

The end result of this 1is that this bill could effectively

eliminate many jobs in Alaska. The lack of licensed premises
could affect tourism. "After Hours" establishments would
flourish - without insurance/ without paying taxes.

IT the intent of HB345 1is to protect the Alaska citizens/ the
result would be the reverse. The regulation of drinking would
be virtually eliminated.

Since the mandatory auto insurance statutes do not require
insurance until after an accident/ the victim of a drunk driver
would have almost no recourse.

WHAT can be done to protect Alaskans from the alcohol abusers?
Please consider the following:

1. Make auto insurance truly mandatory for all
autos.
2. Make Iliquor Iliability excess of all valid

and collectible auto insurance.

3. Make hosts responsible in the same manner
as licensed premises.

4. Impose strong penalties against drunk drivers.

5. Impose strong penalties against "After Hours"
establishments.

HB345 will work against Alaskans. Support a bill to help the
situation/ not one that will make it worse.

Robert M. Nhitmarsh

February 4, 1986
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Marsh & McLennan, Incorporated
2550 Denali Street, Suite 1400
P.O Box 4-A

Anchorage, Alaska 99509
Telephone (907) 276-5424

January 31, 1986

To: Interested Legislators

Re: HB 345

Following is a list of Insurance Underwriters, Managers and
Surplus Lines Brokers who agree that a change from criminal
negligence to simple negligence in liquor liability will
basically eliminate liability insurance availability for
any operation that sells liquor.

They have all agreed that you may contact them directly for
their specific input.

Dave Sever: Cigna Companies 561-1400
Wayne Gardner: Alaska National |Insurance 248-2642
Dave Poisson: Industrial Indemnity 561-6000
Chuck Beytebiere: Alaskan General Agency 338-7148
John Flemma: Preferred General Agency 276-5676
Roy Hollinger: M. J. Hall 279-9693

The above names represent the majority of liquor related in-—
surance written in Alaska. If you need additional contacts,
we can also supply the names of "outside"™ underwriters who
have taken the same stance.

The basic position is simple. If the law is changed to simple
negligence, not only will liquor liability insurance not be
available, simple premises liability will not be available.
Without this insurance, the liquor establishments will
eventually face closure.

This bill will hurt Alaska if passed. It will cause a reduc—
tion in business, loss of jobs, and severe economic loss to
Alaskan citizens who suffer 1injury. There are better solutions

to the liquor problems.

Robert M. Whitmarsh
Marsh & McLennan, Inc.
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MEMORANDUM
TO: The Honorable Katie Hurley DATE: January 28, 1986
Chairman

House State Affairs Committee

FROM: Jerry Reinwand SUBJ.: H.B. 345

As a follow-up to our meeting today, | have attached copies
of both a February 8, 1985 letter and written testimony from Bob
Whitmarsh, Assistant Vice President of Marsh & MclLennan. Marsh &
McLennan was- prior to the liability insurance crisis--a major
underwriter of liquor liability insurance in Alaska.

Mr. Whitmarsh plans to testify before your Committee 1in
Juneau on February 5, and would be available for any questions
which you may have either before or after the hearing.
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February 8, 1985

TO: Interested Legislators

SUBJECT: Liquor Liability/Dram Shop Acts

Since 1972, Marsh & McLennan, Inc. has been actively involved with
CHARR and the liquor industry in providing markets for liquor liability
insurance. Since 1977, we have witnessed a constant increase in costs
for this coverage, but the changes in the last six months have been

the most dramatic.

During the twelve months prior to September, 1984, the average liquor
liability rate for our clients was $.25 per $100 of sales. This figure
includes all bars, taverns, restaurants, etc. It does not include
package stores, which averaged about $.08 per $100 of sales. Today,

vf a company will write this coverage, they will charge at least $1.25

on restaurants with 50% food sales and up to $2.50 for all other Beverage
Dispensary sales. The package stores are getting prices of $.40 and up.

Not only are rates rising, but market availability has decreased to a
frightening level. Many companies who previously entertained this
coverage have withdrawn. At present, three or four companies will still
write restaurants with at least 50% food, but we only know of one or two
that will entertain a bar or tavern. When they will quote, they are
very particular and decline a large percentage. The managing general
agent for this company believes they also will withdraw when they begin
getting a large influx of applications. This will occur this month as
one large writer is cancelling all inforce business this month.

Marsh & McLennan, Inc. is still working with several carriers to provide
this coverage. Several facts cause concern with underwriters:

e If the word "criminal" is deleted in the statutes pertaining
to negligence by an owner, all carriers contacted have
advised they will not entertain this coverage at any price.
They believe such a change would increase the liability to
such a degree that court costs alone would be prohibitive.
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e Alaska courts have been quite liberal iIn awarding damages,
even when there is some doubt as to the situation. A
major problem for the owner is that most liquor liability
suits do not appear until 12 to 24 months after an occur-

rence. It is difficult, and sometimes impossible, to verify
who was served a drink, and how many, after that length of
time. In a large establishment a patron may be served by

two or three different waitresses, making identification
later very difficult.

. When the social servers of alcohol, such as the homeowner
or non-liquor business, are not held liable for their actions,
the licensed premises carries their burden. For example, a
person can attend a private party at a friends home after
drinking at a licensed premises. If he then has an accident
and injures another person, the injured person can file suit
against the licensed premises but not the homeowner. This
is inequitable.

e Underwriters believe, as do we, that at some point the
individuals must be responsible for their own actions. The
public cannot rely on insurance companies to cover all aspects
of society.

On a more positive note, underwriters are impressed with the TAM program
which was brought to Alaska by the liquor industry. Education is a big
key to the resolution of the problem. We are still negotiating with
underwriters to prepare a program which would make TAM a requirement if
insurance is placed. We hope this will help the industry if we are
successful.

The position of underwriters will not be improved if a Dram Shop Act is
enacted, unless the Act limits the potential liability to under $250,000,
reduces the statute of limitations for filing a suit from two (2) years
to one (1) year, and makes all servers of alcohol equally responsible
when criminally negligent.

There is no easy solution. The government can help by putting more
responsibility on individuals. The liquor industry can help through
education and stringent rules for serving alcohol. If both do not help,
we predict that many establishments will not purchase liquor liability
because of the cost and will then have to close if they are sued. This
will cause jobs to be lost, revenues to the State to be decreased and
more illegal establishments to appear. Everyone will lose.
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Please contact me if you have any questions. I have spent many years
working with this problem and will be happy to help in any way 1 can.

Sincerely,

marsh & Mclennan, inc.

Robert M. Whitmarsh
Assistant Vice President

RMW/cc
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TESTIMONY AGAINST H. 5. 345

My name is Bob Whitmarsh and 1 am the head of Marsh & McLennan, Inc. in
Anchorage. Marsh & McLennan has been very active in the liquor industry
insurance in Alaska since 1972. We have developed a lot of data on
liquor liability over the years and have worked with more insurance
companies on this issue than most Brokers in the state.

In February of this year 1 sent a letter to interested legislators that
advised them of the potential outcome iIf this bill is passed. We have
discussed this issue directly with underwriting companies and with
reinsurers. The unanimous opinion is that liquor liability would not be
available if this bill 1is passed. Margie Johnson touched on these points
in her testimony today but 1 want to clarify the issue.

Governor Sheffield stated in his introduction letter thrt this bill is

not the problem but rather the national insurance is the problem. That
position is only partly true. The national loss situation is a factor.

Most all companies have backed down or withdrawn on many types of coverages,
including liquor liability. However, it must also be stated that the
carriers are withdrawing on the unfavorable lines in those states where

a problem exists. Alaska®"s court system frightens the insurance companies
with their liberal awards. Alaska®"s tendency to go for the "deep pockets"
in suit situations causes grave concern. The liquor liability situation

in Alaska was borderline at best without this bill. With it, the underwriters
have stated they would have no actuarial basis to even try to set rates
because the wording of this bill is so open that a suit could be made,

and won, very easily. Defending such a suit would be nearly impossible

two years after the fact.

From an insurance standpoint, there are steps which could be taken to
ease the situation. As currently written, Senator Josephson®s bill will
not stop or ease the problem. I would like to see our legislators put
teeth into the current mandatory auto law. If they also would remove
the comparative negligence from liquor liability and make liquor
liability excess of all valid and collectible automobile liability, the
drunk driver would carry the primary burden, but the licensed liquor
establishment would still carry the responsibility and duty to protect
his patrons because his own insurance would have to step in if there was
no automobile liability.

At the same time, it is an unfair situation when known "after hours"
places serve liquor and social hosts serve liquor, but they are not
responsible for serving their guests. No solution will be absolute, but
equality in the way liability is imposed would be a great start. Lets
make Alaska a leader in correcting the social ills and quit trying to
use insurance to pay for those ills.

Page 1 of 2
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H.B. 345 will not help. I am against this bill. We will be happy to
work with the Legislature and the Governor to draft a bill which protects
everyone equally and that would allow reasonable insurance to protect

the imposed liabilities.

Thank you for your time.
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This bill returns the standard for civil liability of vendors of alcoholic

beverages to ordinary negligence under the common law. Civil

liability is a

matter between private parties.. In this case, it is between vendors of
alcoholic beverages and their customers. Consequently, the bill will not

have a fiscal impact on the Department of Law.
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Juneau, Alaska 99811
Ph: (907) 465-4763

Box 870157

Wasilla, Alaska 99687

DRAM SHCP LEGISLATION

The word 'drain*® is an old english term for a shot or glass of liquor.
\

Nationally, one half of all highway deaths are alcohol related. In the
state of Alaska between 1978 and 1183, 386 people died in alcohol related
traffic deaths and 7,329 people were injured. Dram shop laws are drafted
for the purpose of reducing the number of these deaths, injuries and
social costs by encouraging liquor servers to share responsibilities
associated with drinking and driving. Dram shop laws do not result in any
cost to the state and are self-enforcing.

DEFINITION

Dram shop laws are laws which establish the civil liability of a bar or
liquor store owner who sells alcohol to an intoxicated person or minor who
subsequently is involved in an accident in which a third party is injured
or killed. Dram shop laws enable a victim to recover damages against a
bar or liquor store owner by making them liable should they violate state
laws making it illegal to serve or sell alcohol to intoxicated people.

BACKGROUND

Prior to the temperance movement in the early 1800"s an alcohol server
could not be held liable for any damages caused by an intoxicated customer
because the server was judged too far removed from the situation to be
considered responsible. Basically, the old common law rule held that only
the dcunk person could be held responsible for their actions. This
principle of law still holds today in many states, generally prohibiting
recovery of damages against the supplier even it that person knowingly
served an intoxicated person or minor who later went on to injure or Kill
another person.

Dram shop laws were spawned from the temperance movement in the early 19th
century. Throughout a number of states, the old common law has given way
to a doctrine of common law liability which assumes that the server can be
reasonably expected to foresee damages resulting from the actions of an
intoxicated customer and that the illegal sale of alcohol can be
considered a proximate cause of the damages in legal terms.

The First dram shop law was adopted in Wisconsin in 1849. Today,
38 states and the District of Columbia have some form of dram shop
liability.



Alaskan Law

Alaska has provided for dram shop liability since statehood. In 1980, the
alcohol beverage statute was rewritten to change the standard of civil
liability of alcohol beverage vendors from ordinary negligence to criminal
negligence. The criminal negligence provision requires that the server
must act with "gross negligence'”— instead of "ordinary negligence”™ which is
applied in most other cases. As a result, very few vendors have actually
been held liable since criminal negligence is often difficult to prove.

The action by the legislature in 1980 took place in the Senate Finance
committee with little or no public input. The provision itself was
actually part of a larger bill.

HB 345

HB 345 was introduced by tie Governor at the recommendation of his
appointed Task Force on Drunk Driving chaired by Representative Clocksin.
HB 345 simply returns the standard of negligence from criminal to ordinary
negligence under common law, thus eliminating the necessity of proving
criminal intent. Servers of alcoholic beverages would carry a greater
burden of responsibility to ensure that intoxicated customers are not
served if they plan to drive. Alaskan bar and liquor store owners would
be forced into playing an active role in preventing injuries and deaths
caused by drunk drivers. HB 345 also includes bootleggers.

Liquor Liability Insurance

An associated issue is the high cost and reduced availability of liquor
liability insurance in Alaska. As iIn many states which have enacted dram
shop laws, liquor liability in Alaska is available through only one
company . In the past two years, the cost of insurance has increased
significantly. However, the Governor®"s Office and the Division of
Insurance maintain that the insurance problems facing the liquor industry
are also facing many other industries and professions through out the
state including fishing, health care and law practices. An insurance task
force has been working during the past few months to review insurance
problems in the state and recommend solutions. Liquor liability insurance
problems are also a problem in states that do not have dram shop laws.



SECTIONS 1. & 2. These sections establish a temporary, nonexclu-
sive MNab-Underwsd fe.iigp>-Artharlty (JUA) . The members of the JUA shall
include all insurers who write personal liability insurance 1in Massachu-
setts. The JUA is to pjErV-iIHEN-M-xn3TTTjeg ard™ " "LI3"B 1" MLy Tn"STr-rarKje~iiwfch”
etrmmoawea-Irtlhi. In order to continue writing personal injury liability

in this- state, an insurer must be a member of the JUA.

SECTION 3. The powers of the JUA shall include: The power to
issue policies of Insurance, the power to underwrite, the power to
adjust and pay losses, the power to appoint service companies, the
power to assume reinsurance to its members, and the power to assign
reinsurance, (the policies stated above shall include incidental
coverages and be subject to limits not to exceed $500,000 for each
claimant under one policy and $1 million for all claimants under one

policy in any one cause of action)

SECTION 4. A plan of operation shall be promulgated by the Com-

missioner of Insurance. This plan will become effective no later than
thirty days from the legislatures effective date. Included In this
plan of operation shall be provisions for: apreliminary assessment of

all members for Initial expenses necessary ’“tocommence operations, the
establishment of necessary facilities, the management of the association,
the assessment of members to defray losses and expenses, the commission
arragnements, the underwriting standards, the acceptance and cession of
reinsurance, the appointment of insurance carriers, and the procedures
for determining amounts of insurance to be provided. This plan of
operation will set coverage limits according to type of license, gross
volume of liquor sales, employee alcohol awareness programs, and other
criteria developed by the Commissioner. The plan shall also provide for

sufficient levels of reserves achieved By the association.

This plan of operation may be amended by the JUA directors upon

approval by the Commissioner. In addition, the Commissioner may make



his own amendments. Any profit shall be added to the JUA reserves or
returned to the policy holders as a dii nd.

SECTION 5. Any licensee, who after reasonable effort was rejected
insurance coverage, may apply for JUA coverage. A broker or agent may
act on behalf of the applicant. Coverage will be issued if the appli-

cant meets JUA standards and has no unpaid, uncontested premiums due on
prior 1insurance policies. There shall be a mandatory offer with crit-

eria thereto taken into consideration.

SECTION 6&7 All insurers of the JUA shall participate 1in its oper-
ation proportionally to net direct premiums each member contributed to

the aggregate amount written in Massachusetts.

This proportion will be calculated with information supplied in
annual statements and reports of the preceding year that are filed with

the Commissioner.

Any deficit sustained by the JUA shall not be charged to any person
other than the insured under a policy of liquor legal liability insur-
ance. The JUA shall collect premiums to make it self-supporting. It
the JUA does not have sufficient funds to cover the cost of operation
the members will temporarily contribute to fTulfill the financial re-
quirements. This contribution will be reimbursed to the members throuwn

recoupment.

SECTION 8. The JUA Board of Directors shall con-- ,f 13 members.
The JUA shall elect 8 members from its ranks with voting weights deter-
mined by proportional participation. The Commissioner shall appoint 4
members as representatives of the licensees. The Commissioner shall

appoint 1 member: as representatives of the insurance.agents.

The Commissioner shall designate a time and place for the 8 member
JUA election. The other 5 members shall be appointed on or before this

election.



SECTION 9 & 10. Any decision by the Commissioner may be appealed
within 30 days after such ruling. In addition, further action may be
taken to the superior court in the county of the claimant within 30

days of the appeal decision.

SECTION 11 & 12. The JUA shall file a statement of transactions,
condition, operations and affairs during the preceding year on or before
March 1st. The Commission may request additional information. The
Commissioner shall make at least an annual examination 1into the affairs

of the JUA.

The concept of breach of confidentiality applies to the JUA and

those connected with 1it.

SECTION 11A. Allows the Commissioner to assess the participating
insurers for the costs incurred by the Commissioner 1in approving the
rates and operation of the JUA. The rates will be calculated in
accordance with Chapter 175A using a file and use method. This allows
the Commissioner the opportunity to review and approve or disapprove

the rate Tfilings.

Definition: The coverage provided for in this section would not
include recoverywhere the incident occurred off of and away from the
premises of the licensee excluding however, those causes of action

arising out of the intoxicated individual®s operation of a motor vehicle

SECTION 13. Section 1-12 shall expise on December 31, 1987.

SECTION 14. This section would require that notice of wherea
defendant acquired his last drink also be sent to the establishment

S0 named.

SECTION 15. Would Hlimit coverage under a policy of liquor liab-
ility insurance so that a payment for loss may not be made as the result
of the actions of an intoxicated person which occurred off of and away
from the premises of the licensee excluding those causes of action

arising out of the intoxicated individual®s operation of a motor vehicle

It would also require a sixty day notice of intention of cancella-

tion.



SECTION 16. If an insurer makes a payment, the Office of Attorney
General must be notified within 10 days. This notice must include the
name of the 1insured (s), the name of the claimant (s), the amount paid
the date (s) of the incident. Again, the concept ofbreach ofconfiden-

tiality related to all parties involved.

SECTION 17. Would establish a show cause procedure under the Mass.
Rules of Civil Procedure. This process would take place before a single
justice of superior court for the purpose of weeding out Tfrivolous
actions. A showing of facts giving rise to a legitimate question of
liability appropriate for judicial inquiry must bo made. In the

absence thereof, an appeal process may be undertaken.

SECTION 18. Would preclude an intoxicated individual from recover-
ing damages caused by the negligent serving of alcohol nor may they
bring an action against a licensee in the absence ofwillful,wanton or

reckless conduct on the part of the licensee.



R C PREVENTION RESEARCH CENTER

2532 Durant Avenue
Berkeley, California' 94704
(415)466-1111

Ms. Patty Macklin August 19, 1985
Alaska Legislature

House State Affairs Comm.

1024 West Sixth

Anchorage, Alaska 99501

Pursuant to our conversation of today | am sending you further information
regarding both myself and Prevention Research Center. Please let me knew if
you require any further materials to this end. Additionally, 1 am sending you
another copy of the Model Dram Shcp Act, as it appeared in a recent law review
article (also enclosed). Finally, enclosed also is a briefing paper on AB
2005, the most recent dram shop bill in the California legislature. The paper
was originally intended to be our written testimony but the bill was pulled
shortly before its first committee hearing. It is expected that the bill will
be heard this year, in the House Judiciary Committee.

Thank you again for inviting me to address the House State Affairs Ccmm. As |1
told you on the telephone 1 will be addressing the Wisconsin and Vermont legis-
latures as well. I anticipate that my role will be similiar in each of my
appearances, which would be to explain the current status of dram shop liability,
and how reform of the law can directly aid in preventing alcohol-relc®"ed injuries

Again, to reiterate, our approach is one of public health, and cannot be linked
to the specific interests of plaintiff®s attorneys groups or the alcohol beverage

industry.

I look forward to hearing from you in the near future. Please let me know if
you and the committee require any additional information.

Victor Colman, J.D.
Legal Research Analyst

cc. James Mosher, J.D.

enc

A NATIONAL CENTER FOR THE STUDY OF ENVIRONMENTAL APPROACHES TO PREVENTION OF ALCOHOL-RELATED PROBLEMS
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