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STATE INCEPTIVE SPEECH LITERATIM DISCLOSURE CAMPAIGN TACTICS AND DIRTY Ik.CKS ENimiHEHT OIIILIt

WISCONSIN The source o f a l l  p o lit ic a l 
canpalgn advertisements and 
conmunlcatlons shall be 
c learly  Identified on the 
m ateria l. Comnunlcat Ions 
In support o f or In oppo­
s it io n  to a candidate shall 
have the words "paid for by" 
followed by the candidate 
or conmlttee treasurer’s 
name. (§11.30)

Candidates, conmlttees and certain 
persons holding public o ffice must 
disclose any financ ia l Interest In a 
news media before using I t  for p o l i t i­
cal purposes.
(511.30)

No person sha ll compensate an editor 
or publisher to Induce ed ito r ia l sup­
port or opposition to a candidate. 
(111.32)

A candidate may make a disbursement 
from personal funds w ithin 15 days 
after the general election for the 
purpose of placing a single adver­
tisement not exceeding 15 columns 
inches In a local newspaper to thank 
supporters.
(111.315)

Election bribery Is prohibited. 
(112.11)

A v io lation  of provisions In 
Chapter 11 Is a c iv i l offense 
subject to a fine o f $500 for 
v io la t io n . (511.60)

V io lation of $12.11 is  subject to 
a fine of not more than $10,000 
and/or imprlsonnent of not more 
than 3 years, and forfe iture of 
public o ffice and d isqua lif ica tio n  
from holding public o ffice for 
five years from time of con­
v ic tion . ($12.60)
•

No p o lit ic a l ad­
vertisement sha ll 
be charged a rate 
In excess of 
other charges for 
conmerclal adver­
tis in g .
(511.32)

WYOMING

•

Campaign advertising shall 
contain the name of the 
Ind ividual or p o lit ic a l com­
mittee paying the advertising. 
(122-25-110)

Election bribery Is prohibited. 
(522-26-101)

A v io la tion  o f 5522-25-110 througl 
22-25-112 Is a misdemeanor punish­
able by a fine not to exceed 
$1000 and/or Imprisonment not to 
exceed six months.

A v io la tion  of 522-26-101 Is  a 
felony offense subject to a fine 
of not more than $10,000 and/or 
Imprisonment of not more than 
five years. (522-26-101)

The rates for 
p o lit ic a l adver­
tis in g  shall be 
comparable to 
those charged for 
equal qua lity  and 
quantity. 
(122-25-112)
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, At the time, McConkey was 
working as a paid consultant 
for Flood’s opponent iu the 
campaign, state Sen. Mitch 
Abood. Both men said Abood 
was not aware of McConkey’s 
role in producing the anti- 
Flood mail-out, though Abood 
defends the flier as fair.

The brochure was mailed to 
an estimated 5,000 voters in 
Anchorage’s Senate District G 
the weekend before the No­
vem ber genera l e lec tion . 
Flood lost his Senate race 
against Abood by a 9,672 to 
8,926 vote.

Flood and his two former 
wives all have said that infor­
mation in the m ailer about 
his tardiness w ith ch’id-sup- 
port payments and circum­
stances regarding his divorces 
was erroneous and mislead­
ing. Flood contends the mail-; 
ing of the brochure in the last, 
days of the campaign left him  
unable 'to publicly respond — 
and w as ' responsible for his- 
l o s s t ^ b o o ^  . , ;5 ;-. «
‘>>In; ah  abb rev ia ted  tele-, 
p h o n e ''.in te rv iew  M onday,' 
N o rris 'sa id  he wouldn’t  be 
submitting any reports to th e ’
a p o c . ... • $■

vit'l’m not submitting any­
thing. I don’t need to. All I 
did was borrow  som ebody' 
some money," he said. •>.&.

Norris criticized the Daily 
News for i t s ' coverage n f  the 
m atter and suggested the pa­
per look deeper into F ood 's , 
background.

"Hypothesize in your mind 
the most obscene thing I could, 
say to you and consider that I, 
said it,"  he said before hang­
ing up the phone. f

McConkey refused to ta lk

about the. m a tte ^  “Don’t you, 
personally, ever'call‘m y‘office 

, or housf again," he said., ‘ i j  \  ’
Reports filed by  V ednes- 

day m ay, help , tne.^dwhmis- 
sion’s s ta ff •'dirtermiha* how 
much m ore^inyestigatlon of 
the m atfer is  p eed ed ^ p h an - 
sen

The commiss/on’s l t a f f  has 
reviewed transcripts "of depos­
itions tak^n . q f , Clossey and 
Norris in j C  yecent'''lawsuit 
Flood filed over tb£-m atter. 
Flood eventually''dropfK.'d the 
suit. But the APOCireviewed 
th e ir  d e p o sitio h i'l i f t e r , the  * 
Daily News reported some of 
the testimony of Closseyrfmd 
Norris. SSSST- •>

The campaign disclosure re­
ports the commisson has re­
quested should reveal who 
gave Norris, th e  money, Ji 
hansen sai<L/((S tate law re­
quires that feach individual- 
person or fgroup making a 
contribution or expenditure 
report their activities to .th e  
commission, he said. : df.

"They have to disclose the 
original source of the contri­
bution," Johansen said.

" It is not too farfetched to 
believe there is some evidence 
in the deposition of conduct 
considered criminal under the 
campaign disclosure’law, and 
the  com m ission m ay very  
well determine, after , notice 
and hearing, that these mat­
ters should be referred to the 
office of the attorney general 
for criminal prosecution,” ac­
cording to the APOC letter to 
McCcnkey, Norris and Clos­
sey. r~ .c#t,

"Further, the commission 
may determine after review 
of the m atter that civil penal­
ities against all or some of the 
above persons m ay be an ap­
propriate sanction,i,rthe  letter

* 1 4 ' jJ • 4 .<
m umum*
” g-&wS.>

said.



McConkey blames Sheffield in APOC fray
By PAUL JENKINS 
The Associated Press

A ngered by an  A laska  P ub­
lic Offices Com m ission Inqui­
ry  and stung by  recent new s 
reports, political consu ltan t 
BUI McConkey sa id  Tuesday 
he beUeves Gov. BUI Shef­
field Is d irecting  a  cam paign 
to  d iscred it him .

H e sa id  Sheffield  ap p aren t­
ly  holds him  responsible for 
pub U d ty  th a t follow ed reve­
lations of the  N orth  S lope 
Borough’s financial dealings. 

McConkey, ow ner of the

4800 Corp., a  consulting and 
a d v e r t is in g  .f irm , c la im ed  
Sheffield  hak decided to  use 
th e  elections ̂ watchdog agency 
to  pun ish  him , an  assertion  
labeled  " s illy "  b y  a  Sheffield  
spokesm an. V

T h e  co m in lsS lo n v h as o r ­
dered McConkey, and 4nchor- 
age resident" Joe N orris and 
S arah  Clossey, to  reveal w ho 
pa id  $2,000 fo r a  hard-h itting  
cam paign file r  "that accused 
fo rm er D em ocratic Rep. Joe 
F lood of falling  to pay  court- 
ordered  child  support to  tw o

i

fo rm er wives.
T he com m ission  ad v ised  

the  th ree to  get law yers be- 
.aa se  th e ir  cam paign actlvi- 
U against Flood m ight be 
" }  nduct considered crim inal 

'u n d e r  the  cam paign disclo­
su re  law ."

McConkey’s flrac played 
key  role Co Mayo. George 
A hm aogak 's election w in  over 
form er N orth Slope M ayor 
Eugene B row er last faU. The 
consu ltan t encouraged a  bor­
ough au d it th a t has rocked 
the  s ta te  and  em barrassed  the

ajS ' 1

leaders of both  m ajo r polltl- 
cal parties. - - •

"We w on th a t election. I 
would say that. 1'U brag  a 
little  b it. The decision to  run 
the quiet, targeted  k ind  of 
cam paign th a t we ran , Includ­
ing sending my w ife up  there 
ra th e r  th a n  m e go ing  up  
there, aUowed us to w in th a t 
election." McConkey said.

“Those tw o actions, w in­
ning th e  election and doing 
the aud it, wiU change forever

S ee Pape C-3. McCONKEY 

*  1) ’ ’
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McConkey claims Sheffield leading effort to discredit him
I Conlinued Ifom Page C-l ]

the face o f politics in th is 
sta te ,"  he said.

And th a t, McConkey said, 
made h im  a target.

" I  w as to ld  last w eek Shef­
field w ould have th e  APOC 
Jump on me, and sure enough, 
he d id ,”  McConkey said. He 

..would n o t elaborate .
B u t S h e ffie ld  a id e  P e te  

S p iv e y  s a id  M cC onkey is 
w rong. f;

" I  think. BIU McConkey is a 
real sm a rt guy, b u t he has a 
tendency to go one step  too 
far, an d  now  th a t  he 's  been 
caught again  I find  It am azing 
th a t he  w ould blam e it  on the 
governor," Spivey sa id . “ He 
(S h e ff ie ld )  d id  n o t d ire c t 
APOC to  do any th ing . You 
would have heard  loud a n d . 
long from  APOC if  he o r  any  
o th er person in governm ent 
had tried  to  do som ething  like 
th a t. I t 's  s illy ."

B ut McConkey w as uncon­
vinced.

"M em bers o f  th e  gover- 
n r r 's  s ta ff  have to ld  people, 
who have to ld  me, they  are 
going to do w hatev er Is neces­
sa ry  to  d e r l w ith  the  McCon­
k ey  p ro b le m ,"  M cC onkey 
said.

The consu ltan t sa id  It Is 
" lud icrous" th a t the APOC Is 
Investigating an  advertising  
agency.

"I 'm  h ired  to  w in  elections 
and I see m yself th e  sam e 
w ay law yers see them selves," 
he sa id . "T hey d o n 't  ding 
law yers."

The consu ltan t said  he firs t 
sa w  th e  F lo o d  d o cu m en ts 
w hen they ju s t show ed up a t 
h is office.

" I  read  It, and  w ent: ‘Wow, 
th is is incredib le,' ” he said. 
A few days la ter, he said, he 
show ed the  m ateria l, a stack  
o f p h o to c o p ie d  s ta te m e n ts  
and court .records, to Sen. 
A rllss  S tu rg u le w sk l, R-An- 
chorage, and asked w hat she 
thought should  be done.

“ She said  she 'd  g ive It to a 
. new spaper," McConkey said.
'  S tu rg u le w sk l c o n firm e d  
• the conversation  Tuesday, but 
Insisted she never saw  the  
docum ents.

" I  do recall saying th a t If 
there w ere m ateria ls affecting 
th e  cam p aig n , It c e r ta in ly  
w ould be app ro p ria te  for the 
new spapers to tak e  a look a t 
I t ,"  she said.

A fte r the  D aily  News re­
ported  recently th a t McCon­
key w as paid  $1,920 to  p u t the  
flie r together, S turgulew skl 
fired  h im  from  her fledgling 
gubernato ria l cam paign.

McConkey said  he had the 
' m ateria l delivered to the D al­

ly News before the flie r was 
m a ile d . M anag in g  E d ito r  
H o w ard  W eaver con firm ed  
the m ateria ls a rrived  in his 
office ju s t before the election.

"We m ade the  d e term ina­
tion there  w as no t tim e fo r It 
to be adequate ly  debated  be­
fore th e  e le c tio n ,"  W eaver 
sa id . "O u r decision was th a t 
It w as too close to deal w ith . 
B ut w e w ound up w riting  
about it anyw ay  because of 
the  m ailing ." : .

McConkey said  a few days 
a f te r  the  m a te r ia l a rr iv e d  
back a t h is office, Clossey 
showed up w ith  the  sam e 
inform ation  and h ired  him.

" I  suggested a m aile r and 
the  rest is h is to ry ,"  he said.

McConkey said  he lifted  
in f o rm a t io n  f ro m  c o u r t  
records fo r th e  flier and Clos­
sey told him  the  details of her 
personal life th a t appear in it.

The flie r  w as m ailed to
5,000 voters In th e  closing 
days of the  1984 general elec­
tion  cam paign. Flood lost n ar­
row ly  to Sen. M itch Abood, 
R-Anchorage.

In a  deposition In a law suit 
Flood filed a f te r  th e  election, 
C lossey  s a id  N o rris  had  
loaned her th e  m oney fo r the 
m ail-out. N orris would only 
say he arranged  the loan. He 
would no t say  w here the  m on­
ey came from.

McConkey said  he had  no 
idea w here th e  m oney for the 
flie r cam e from.

Flood, now  w ork ing  for Ju ­
neau  rad io  s ta tio n  K JN O , 
said  the  f lie r  "w as a He." 
How ever, he said  he dropped 
his law suit to  avoid a  lengthy 
and expensive tria l.

" I  did get behind In my 
child support paym ents ." he 
said. " I  fa iled  In business. I 
had some tough years. As 
corny a s -I t  sounds I believe 
the  idea th a t I picked m yself 
up and dusted  m yself off."

C ourt records In Anchorage 
Indicate Floe J w as $2,150 In 
a rre a rs  by 1975 on support 
paym ents to  his firs t wife, 
B everly Rose Flood, fo r the ir

three children. The records 
show the  case w as pursued by 
A laska au thorities a t  the re­
quest of th e  s ta te  of Oregon, 
w here the  w om an lived.

It w as dropped In 1981 a t 
Oregon's request.

B e v e r ly  R o se  F lo o d , 
reached In Oregon, said  Flood 
had not paid  his en tire  child 
support b ill, "b u t he paid  
p a r t o f it ."

"We agreed on an  am ouqt, 
I don 't w an t to be m ore spe­
cific," she said, adding thS1 
agreem ent was reached som e­
tim e a fte r  1976. The couple 
w as divorced In 1963.

She said  a f te r  the  divorce 
she felt abandoned “ a t first. 
H e's no knight in shining 
arm or. I im agine he 's as good 
as any po litician ."

His second wife. P auline, 
divorced h im  in 1969 in Idaho. 
She could no t be located.

Flood w as ordered to m ake 
$50 m on th ly  ch ild  su p p o rt 
paym ents. The sta te  of Wash­
in g to n , w here  th e  w om an 
lived, asked A laska au thori­
ties to pursue the case.

In 1977, the A laska cou rt' 
won an o rder directing him  to  
m ake up  m ore than  $4,000 In 
back child support and begin 
m aking paym ents.

In  Jan u ary  1978, the  court 
s ta rted  contem pt p roceedings, 
and the next m onth F loo^1 
pledged to pay $2,000 Immedi­
ately. He also agreed to m ake 
m onthly paym ents of $100, 
w ith  $40 of It going to r e t l i^
the  rest o f the  debt.
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APOC ponders 
consultant’s acts

By PAUL JEN K IN S 
T he A ssociated  P ress  

ANCHORAGE -  P o litica l consu ltan t Bill McConkey on 
W ednesday refu sed  to  give the A laska Public O ffices Com­
m ission  an y  Inform ation  abou t a  hard -h itting  cam paign 
flie r con ta in ing  b arb s  a im ed  a t  fo rm e r R ep. Jo e  Flood.

T he e lec tions  w atchdog agency , In an  effo rt to find out 
who financed  th e  filer, d em anded  la s t we ,'k by le tte r  tha t 
M cConkey, J o e  N orris  and  S arah  C lossey reg iste r  w ith the 
com m ission  and  file cam paign  d isclosure repo rts  by 
W ednesday.

T he le tte r  w as  sen t by C hris Johansen , the  APOC em ­
ployee c h a rg e d  w ith enforcing  cam paign  laws. He said 
W ednesday thahN orrls  and  Ms. Clossey had  asked  for, and 
w ere g ra n te d , ex tensions until T uesday  to ta lk  with a tto r­
neys.

"M r. M cConkey say s  h e 's  not going to  file a  rep o rt,"  
Jo hansen  said .

A sked w hat he would do abou t M cConkey's refusal, 
Johansen  rep lied : " I  hav e n 't figured  th a t out y e t."

lie  sa id  the  s ta te 's  lim ited  options include only crim ina l 
o r  civil pen a lties  o r "d ism issa l o f  the whole thing. I 'm  
keeping  an  open m ind .”

E a rlie r , Jo h an sen h ad  w arned  the  th ree  th a t th e ir  ac tiv i­
ties a g a in s t Flood a s  he cam paig .ied  in 1984 for the s ta te  
S enate could be "conduc t considered  crim in a l under the 
cam paign  d isc lo su re  la w ."  - 

The w arn in g  and  the  dem and  th a t he r e g h te r  with the 
com m ission  ange red  M cConkey, head of T he 4800 Corp.. a 
consu ltlngand  advertis ing  firm . H esaidG ov. DillSheffleld

held h im  responsib le  for publicity  abou t N orth  Slope 
Borough financial dealings, and  the APOC le tte r  w as p a r t 
o f a  cam paign  to d isc red it him .

M cConkey p layed  a  key  ro le In M ayor G eorge 
A hm aogak 's  v ic to ry  la st y e a r  over Eugene Brow er, and  he 
sa id  Sheffield w as using  the  APOC to punish h im  for Brow ­
e r 's  de fea t and  an  A hm aogak-ordercd  au d it detailing  
N orth Slope spending p rac tice s.

S heffie ld 's s ta ff  d ism issed  the  assertion .
In a  le tte r  de livered  to th e  com m ission  W ednesday, 

M cConkey sa id :
" F o r  your inform ation , I w as not a  cand ida te  for s la te  

Senate S ea t G in 1984; I w as not a  m em ber o f a  group ; I w as 
not a  con tribu to r.

“ Your le tte r  s ta le s  th a t a  flie r m ailed  in 1984 Is report- 
ab le In som e fashion u n d er the  law . P erh ap s  y ou 're  co r­
rect.

"H ow ever, as  a  po litical consulting and  advertis ing  
firm , and  as  an  A laskan sm all businessm an  working for a

fee and  fo r a liv ing , n e ith e r T he 4800 Corp. nor m yself a re  
req u ired  to  re p o r t to  y o u ."

The APOC w an ts  to  know who provided *2,000 for the 
m all-out th a t sa id  F lood, a  D em ocra t, had  IcR tw o wives 
w ithou tp ay ln g ch lld su p p o rt. Flood sued overthem all-ou t, 
bu t la te r  d ropped  th e  case .

T he flie r  w as  a ttr ib u te d  to M s. C lossey, who h as  said  she 
borrow ed the  m oney from  N orris to p a y  M cConkey. N orris 
said  he borrow ed  the  m oney from  a  frie n d , but he refused  to 
divulge the  fr ie n d ’s nam e.

M cConkey sa id  he w as h ired  by Ms. Clossey to help with 
the  flie r and  doesn ’t know w here the  m oney cam e from . He 
sa id  th e  m oney  d id  not com e from  him .

He sa id  lie used  co u rt reco rds  for inform ation  on the 
m all-out, s e n t to  abou t s.OOO vo te rs in (he final days of 
F lood 's  cam p aig n .

M cConkey a t  the  tim cw asw ork ing fo rF lood 'sopponcn t. 
s ta te  Sen. M itch  Abood, R-A nchorage. Abood defeated 
Flood by  a  n arro w  m arg in .
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McConkey refuses APOC demand for flier information
By PAUL JENKINS
Tho Associated P ress

P o litic a l c o n su lta n t B ill 
McConkey on W ednesday re­
fused to give the  A laska P ub­
lic Offices Com m ission any 
inform ation abo u t a  hard-hlt- 
tlng , la s t-m in u te  cam paign  
f lie r  th a t  a t ta c k e d  fo rm er 
Rep. Joe Flood.

The e le c tio n s  w a tch d o g  
agency. In an  effo rt to find 
out who financed the  flier, 
dem anded la s t w eek by le tte r  
th a t McConkey, Jo e  N orris 
nnd Sarah  Clossey register 
w ith  the com m ission ana  file 
cam paign d isc losure reports 
by  Wednesday.

T he l e t t e r  w a s  se n t b y  
C hris Johansen, th e  APOC 
em ployee charged w ith  en­
forcing cam paign law s. He 
said  W ednesday th a t  Norris 
and Clossey had asked for, 
and w ere gran ted , extensions 
un til Tuesday to  ta lk  w ith 
attorneys. '

"M r. McConkey says he s 
not going to  file  a  repo rt,"  
Johansen sa id .

Asked w h a t he w ould do 
about McConkey’s refusal, J o - ■ 
hansen replied: " I  h a v e n 't fig- 

t  ured th a t ou t y e t."
■ He said the  s ta te 's  lim ited 

options Include on ly  crim inal 
. o r d v ll  penalties o r  "d ism is­

sa l of the  w hole thing. I 'm  
keeping an open m ind .”

S ta te  law  requires th a t the 
sources of funds used to  Influ­
ence th e  outcome of an elec­
tion  be disclosed to  th e  pub- 
llc.

E a r l ie r ,  J o h a n s e n  h ad  
w arned the th ree  th a t the ir 
activ ities against Flood as he

NOTICE
Tuna In to Channal 7 for 
an Informative program 
on what to look for In a 
now or uaad piano.

Miy23rd 8.30 p.m.
May 24th 2:30 p.m.
May 25th 1:00 p.m.

ANO

cam paigned In 1984 fo r the 
s ta te  Senate  could be "con­
duct considered crim inal un ­
d er the cam paign disclosure 
law ."

T he w arn ing  and th e  de­
m and th a t he reg ister w ith 
th e  commission angered Mc­
Conkey, head of The 4000 
Corp., a consulting  and adv er­
tising firm .

In a le tte r  delivered  to  the 
commission W ednesday, Mc­
Conkey said:

"F o r your Inform ation, I 
was not a  cand idate  fo r s ta te  
Senate S cat G In 1984; I was 
not a m em ber of a group; I 
was not a contributor.

"Y our le tte r  sta te s th a t a 
flie r m ailed in 1984 is reporta­
ble In some fashion u nder th e  
law. Perhaps y o u 're  correct.

"H ow ever, as a political 
co n su ltin g  an d  a d v e r t is in g ' 
firm, and as an A laskan sm all 
businessm an w orking for a 
fee and for a living, ne ither

The 4800 Corp. nor m yself are 
required to report to  you ."

The APOC w ants to know  
w ho provided $2,000 for the  . 
m all-out th a t said Flood, a 
Dem ocrat, had left tw o wives 
w ithou t paying child  support. 
Flood sued over the m all-out, 
b u t la te r  dropped the case.

The flier w as a ttrib u ted  to 
Clossey, w ho has said she 
b o rro w ed  th e  m oney from  
N orris to pay McConkey. Nor­
ris said he borrow ed the m on­

ey from  a friend, b u t he re­
fused to divulge the  friend 's 
name.

M cC onkey sa id  h e  w as 
h ired  by Clossey to help  w ith  
the  flier and doesn 't know  
w here the  money cam e from, 
except th a t it  did not come 
from  him.

McCc ik e y  a t the tim e w as 
w o rk in g  fo r F lood’s oppo­
nent, sta te  Sen. Milch Abood, 
R-Ancborage. Abood defeated 
Flood by a  narrow  m argin.
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:ey linked to anti-Flood campaign mailing
' JOHN LfffDBACK ,,-.

* f  H c m  fS p O riW

JUNEAU -  Polltlol coc- 
ubsmt BUI McConkey, while 

dog' for state Sea. Mitch 
bood,helped produce a last- 
ilnate'campaign smear that 
jij bare cost Abood'* oppo­
se! •  eeat in the l<ffi«I*ture

lest November, according to 
sworn statements just ob­
tained by the Dally News.

The smear was in the form 
t of a brochure eharacterlxtng 
Abood’s opponent, former 
state Sep. Joe Flood, as a 
family deserter. It Hnlmcd 
Flood hadn't paid child sup­

□ Majer Agere* In dlapeiad eaapslgn wafting m a— tie t Story,
w -

P K n  I E y  *p . ,

port to two former wives.
' Tbe broebnre w** bUlrd a? 

the work of an Independent 
concerned citizen, Sarah Clos- 
sey, who Identified herself In

It as "now a counselor for 
claused women” and the vic­
tim of a former husband who 
didn't pay child support.

MI paid for this filer my­

self;” Clossey said at the bot­
tom of the mall-out.- 

The brochure was distribut­
ed daring the final week of 
the state Senate campaign to 
5,000 mailboxes in Anchorage 
Senate District G. Flood lost 
the seat by a 8,672*to-d^26 
vote to Abood.

After the campaign, Clos- 
»ey told the Daily News that 
she is not presently a wom­
en’s counselor, but had served 
as a counselor when she lived 
In Wisconsin two years ear­
lier.

Saa Back Paga, POLITICAL



or* recently. Cloiioy has 
Indicated In a sworn state- 

•* jsant that th* didn't act tad* 
‘ p*ad«fiy in putting tha bro- 
chur® together tad received 
help In paying for i t ^ A  •

OotH7 aald th* brochure 
jLnd tlie last-mtaut* mailing 
eras proposed by Abood eon* 
rilUnt Bill McConkey, who 
h/lped prepare it. She said 
th* paid McConkey a 11,920 
consulting fw for the mailer, 
which also covered printing 
cotta.

Clossey said the money 
came from a 92,000 loan from 
bar fiance, Joe Norris, who 
previously worked for Ed 
Dankworth, Abood'* deputy 
campaign treasurer.
* Norris said he obtained the 

money from a donor, whom 
be refuted to identify. The 
donor la not anyone normally 
involved in state politics and 
did sot know how the loan 
would be uaed, Norris said.

At the time of the mailing, 
flood complained that the 
brochure'i allegation* were 
untrue — that he met his 
financial obligation* to hi* 
former wives. He ha* been 
married to hit present wife 
for 14 yean.

The brochure contained the 
headline: "Joe Flood claim* 
...-h e  it a family man. He 
left two families — now he 
want* your vote."

Flood said the lait-minute 
attack left him with no time 
to respond,
- When read the contenta of 
the mailer over the telephone, 
Flood's two former wive* also 
■aid th* text was misleading. • 
Although Flood was late dur­
ing th* mid-1970s with child 
■uppart payment* because ni 
a failing business venture, he 
eventually paid his bills and 
legal complaints filed against 
him were dismissed, they 
said.

After be lost the election, 
Flood filed a lawsuit against 
Clossey. He dropped the law­
suit last month, saying it 
would have dragged on for 
too long and hi* chances of

would be minimal.
"We still feel it cost us the 

•lection," Flood said. The 
•’•‘smear publicly humiliated 

him, he aald, .*»
? T After his defeat he and his 

wife of 14 years, Myrna, 
phoned SO voters in each of 
the Senate District G’s lit 
precincts and it was deer the 
mailing was devastating, 
Flood said.

"Politically I guess m  nev- 
er be able 'to run for office 
again," said Flood, who now 
works as morning radio an­
nouncer at Juneau station 
KJNO.

Clossey said ihs first be­
came involved in the brochure 
after she waa tipped off about 
Flood's child support prob­
lems by a friend who worked 
at a child support agency. She 
said she was angsred by 
Flood's campaign ads that 
claimed he waa committed to 
family values, and decided to 
research his history in court
cases.

In her deposition, Clossey 
testified that th* $1,920 fee 
for McConkey and an $80 
bulk mailing permit was 
loaned to her by Norris. She 
laid it was Norris who sug­
gested she jo  to political con­
sultant McConkey and talk to 
him about how in* could pub­
licize what she bad learned 
about JToe Flood.

Norris in 1981-82 worked 
on the state payroll for form­
er Sen. Ed Dankworth, who Is 
now a lobbyist for VECO 
International. Dankworth last 
summer was deputy treasurer 
of Abood’s campaign, and 
helped send $6,000 in cam­
paign contributions to Abood 
as part of a massive VECO 
International campaign fi­
nancing effort , to win a Re­
publican takeover of the state 
Senate.

Clossey said that when ahe 
flrut went to talk to McCon­
key. she wasn't aware he was 
working for Abood.

In their first meeting, Mc­
Conkey suggested that aha 
compile the information 
about Flood's background

and place advertise 
with Anchorage n 
and television stations  ̂
sey said. When both the 
News and The Ancho 
Time* refused to rim tbs ©43 
Qoney said the went baches 
McConkey to ask for advices?;

Clossey said McCona^ 
then suggested producing 
anti-Flood mailer. "Ha'ttif 
me what some of my a ltars 
fives Were," CloJSey ftajd, £ r 
calling her conversation ŵ S 
McConkey. "I don't remenfc^ 
them exactly, other than L- 
said that we could do a dlrtm 
butlon flier to the district, i

171 would like tosaid, _ -----------------
that.'" '• i

Contacted tliis week, Mr 
Conkoy said Abood was .ne­
tware of his (McConkey'e 
role in the production of tm 
mailing. >

"As a matter of fact, I tool 
very special precautions t: 
see that he did not" knoa 
about it, McC-mkey said.

1
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Figures In mailing story
Here are the a  Jor players In the story of a disputed 

lampalgn mailing that may well have helped Sen. Mitch 
Abood defeat Rep. Joe Flood and win his Anchorage seat 
In the rtate Senate

• Bill McConker; The veteran Anchorage political 
consultant was hired by Abood to help direct his 
campaign last year. He also was paid $1,920 to prepare a 
flier that attacked the marital background ol Abood's

r
nent, Rep. Joe Flood. McConkey claimed that Abood 
not know he prepared the mailing that attacked 
Flood.

• Sarah Cloeaey: She said she approached McConkey to 
prepare the mailing because she was angry that Flood 
rialmed he was committed to family values. She bor­
rowed $2,000 to pay McConkey and a fee for bulk-mailing 
from her live-In fiance, Joe Norris, Norris is a former 
jmployee of Ed Dankworth, the former state senator who 
is now a lobbyist for VECO International.

• Joe Norris: Norris said he borrowed the money he 
{ave to Sarah Clossey from a friend. He rt fuses to name 
:bc anonymous donor and he contends that Dankworth 
and Abood were not involved.

• Sen. Mitch Abood; He said he did not know his 
political consultant, McConkey, prepared the mailing that 
attacked Flood. He also said he thought the content of the 
mailing and its distribution on the last weekend before 
the election were fair.

• Ed Dankworth: He was a deputy treasurer of Abood’s 
campaign. He angrily denied any tie-in between himself 
or Ve CO International.and the campaign flier.

'  Abood said Monday be was 
unaware that McConkey 
helped prepare the mailing. 

' "What he does on his own 
time it his business," Abood 
•aid.

But Abood defended both 
i the content and timing of the 
! mailing that attacked Flood.

"I didn’t have any problem 
■ with it. I thought the mailing 
was fair," Abood said.

Flood suspects that Norris’ 
' involvement In the mailer — 
because of his past relation- 

! ship with Dankworth — Is 
‘ evidence that the VECO lob­
byist played a role in produc­
tion of the mailing.

Norris’ ex-wife, Mary Call, 
claims that when they were 
still married In 1984 Norris 
told her that he worked for 
Dankworth and VECO Presi­
dent 5111 Allen during the 
campaign.

"He was very active in that 
throughout the summer of 
1984," Call said. “He always

said throughout th* summer 
that his future employment 
depended on what politicians 
got elected." ‘

Dankworth on Monday de­
nied that ha or VICO w «  
connected In any way to Cloa- 
sey’s mailing.

"Absolutely not. I never 
had anything to do with It. 
Neither did VICO, I've heard 
that rumor and it really pist­
es me off. That's bull—," 
Dankworth said.

Norris, who in bis deposi­
tion acknowleged working for 
Dankworth in 1982, denied 
his ex-wife’s claim that he 
worked for Dankworth and 
Bill Allen last year. When 
asked who b« worked for, he 
said, "None of your busi­
ness." He also said the loan 
for the damaging campaign 
brochure did not come from 
Dankworth.

Both Abood and McConkey 
said they didn't know how 
the mailing was financed.

"I do not know where the 
money came from," McCon­
key said. "If I was sitting in 
front of you, I'd say, ‘Watch 
my lips, f do not know where 
the money came from.'"

McConkey, a veteran politi­
cal consultant /ho has experi­
enced success and defeat in 
major Alaska campaigns, is 
no stranger to controversy. 
He has worked mostly for 
Republican candidates.

In 1981 Anchorage mayoral 
candidate Joe Hayes fired Mc­
Conkey as his campaign man­
ager. McConkey lost Ms job 
after he told a group of public 
relations representatives dur­
ing the Hayes camptign that 
if an opposing campaign 
spread lies about one of his 
candidates he would retaliate 
by spreading false informa­
tion about the opposition.

Last year McConkey's firm, 
the 4800 Corporation, was 
hired to help the campaign of 
Oeorge Ahmaogak, who was 
subsequently elected muyor 
of the North Slope Borough. 
Ahmaogak pulled off a major 
upset when he defeated Eu­
gene Brower last October.

McConkey also was hired.

i h
by Sen. Frank MurkowJ 
whea he won his I960 race fo 
the U.8, Senate against Qtx 
Graining. McConkey now 1* 
consultant to the guberaatox 
ai campaign of Sen. ArlL 
Sturgulewskl, R-Anchorage.

When asked if he wrote U 
text of the mailer, McConk* 
said; "I don’t know whsthj 
you would say 1 wrote it < 
not."

Abood's victory had ti 
effect of allowing a Repub] 
can-dominated coalition to o 
ganlze the Senate, with’ 
margin of 11 GOP senators 1 
9 Democrats.

Abood was awarded tl 
chairmanship of the 8ena 
State Affairs Committee,: tl 
committee that Is ituayii 
proposed reforms to Alaska 
campaign financing ihd-di 
closure laws. Some of t] 
reform bills referred to b 
committee would place tlgi 
k  restrictions on campal/ 

.contributions, limit expend 
tures and eetabliih a "fa 
campaign financings pr< 
gram."

Abood’s committee took j 
action this session on tl 
bills, choosing Instead to hi 
a study to be performed th 
summer.

Cloisey's and Norris' d

E
ditions, made while Flood 
wsuit was still active, wi 
be reviewed by the Alas! 

Public Office* Commission i 
if rtate campaign lavsee

were violated, said The: 
Pittman, the commission's« 
ecutive director.

State campaign dUdosu 
laws require campaign mat 
rials designed to influence tl 
outcome of an election ' 
state who paid for them. VI 
lators o f . the law could 1 
subject to criminal- nlsd 
meanor penalties.

Since Clossey rocslved 
loan to finance the mail.: 
it’s possible the commissi 
would construe it as the prc 
uct of group activity, Pittm 
said. Political groups by its 
law are required to regisi 
with the commission ana d 
dose the source of coatrii 
tions. • •



MEMORANDUM State of Alaska
APOC Members date F e b .  1 2 ,  1 9 8 6

TELEPHONE NO 2 / 6 - 4 1 7 6

FROM Thedc trnan s u b j e c t  Attached Article
executive Director

Attached is an article from the Fall, 1985 Journal of Law & Politics 
which is published at the School of Law, University of Virginia.

Truth in Political Advertising is the subject of HB 301 which was intro­
duced last year. Copy enclosed. So far that bill hasn't seen any action 
and it remains in House State Affairs, chaired by Kep. Hurley, where it 
was intially referred. I haven't heard of any effort to move it, but 
I thought you might find the related article interesting.



Campaign Hyperbole: The Advisability of 
Legislating False Statements Out of Politics

The broadside attack on an opposing candidate is a time-honored 
tradition in American politics. The distortion of voting records, the 
exposure of private indiscretions, and the trumpeting of public im­
proprieties are devices which have been used frequently by politi­
cians and their supporters. There is usually at least a kernel of 
truth to the charges, but sometimes there is not.

Even the Founding Fathers, as candidates for public office, felt 
the sting of scurrilous charges leveled at them by opponents. John 
Adams faced accusations in Republican handbills that he was an 
avowed monarchist.' Thomas Jefferson, a frequent target of bitter 
Federalist attacks, stood accused of much worse—everything from 
keeping a slave mistress to having once defrauded a widow and her 
children as the executor of an estate.1 Jefferson stoically ignored the 
attacks on his character, at least publicly.5 In the intervening years, 
more than a few elected officials have been less inclined to exercise 
such restraint.

A number of state legislatures have attempted to rid the political 
process of the worst of these practices. Seventeen statutes, usually 
enacted as part of a state’s corrupt practices act, forbid the making, 
publishing or circulating of false statements about a candidate for 
public office.4 This note will examine the provisions and judicial 
interpretation of these statutes, consider their first amendment im­
plications and contend that campaign falsity statutes are

1 2 P. Sm ith, Jo h n  Adams 898-901 (1962).
1 D. M alone, Jefferson and the O rdeal of Liberty 479-81 (1962); D. Malone, Jefferson the Presi­

dent; First T erm , 1801-1085, 206-23 (1970).

‘ Id‘
• Although three of these laws (Colo., Neb., and T enn .) were enacted during the election reform 

movement of the 1970's, most campaign falsity laws have been on the statute books for fifty years or 
more. W ashington and M innesota have the oldest falsity statutes, laws which trace their origins to the 
late nineteenth century. W ash. Code } 3140 (1881) (current version at Wash. Rev. Code Ann. § 
29.85.070 (1965); 1893 M inn. Laws c. 4, § 194 (current version at M inn. Stat. Ann. j  210A.04 
(West Supp. 1985)).

405
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inadvisable.
I. Campaign Falsity Statutes

A. Elements of the Offense

Seventeen states today have provisions in their election laws 
prohibiting the use of false statements in political campaigns.5 Al­
though variations exist in the composition of these statutes, several 
features are common to most of them. All of the statutes prohibit 
any person from publishing or distributing false statements which 
relate to a candidate for public office. Except for the Indiana cor­
rupt practices act,4 these statutes require that the person have 
known the statement was false. The Montana, Notch Carolina, 
Ohio and Oregon statutes also prohibit the publication or distribu­
tion of false statements with reckless disregard of their truth or fal­
sity.7 All but the Oregon statute' impose misdemeanor penalties for

' See Alaska S u t § 15.56.010(a)(3) (Supp. 1982); Colo. Rev. Stat. § 1-13-109 (1980); Ind. Code 
Ann. } 3-4-7-S (B urnt 1982); M a n . Gen. L aw i Ann. ch 56, § 42 (1975). M inn. S u t. Ann. } 
210A.04 (W eit Supp. 1985); M itt. Code Ann. § 23-3-33 (1972); Mont. Code Ann. § 13-35-234 
(1983); Neb. Rev. Stat. } 49-1474(2) (1978); N .C. G en. S u t. § 163-274(8) (1982); N.D. Cent. Code
5 16.1-10-04 (1984); Ohio Rev. Code Ann. § 3599.091(B) (Page Supp. 1983); Or. Rev. S u t. |  
260.532 (1983); T enn. Code Ann. § 2-19-142 (1979); U tah Code Ann. § 20-14-28 (1984); W aih. 
Rev. Code Ann. § 29.85.070 (1965); W . Va. Code § 3 -8-11(e) (1979); W it. Stat. Ann. } 12.05 (W ett 
Supp. 1984). T he California electorate in 1984 amended that ita te 't constitution to provide that a 
candidate, who in a civil action it found to have libeled or tlandered an opponent during at) election, 
shall be disqualified from holding the office. Cal. C onn . art. 7, § 10. T he libel or tlander m utt have 
been committed with knowledge that the ttatem ent w at f tlte  or in recklest ditregard; it m utt have 
been a major contributing caus* in the defeat of the oppottng candidate. Cal. Conti, art. 7, { 10(b).

In 1975, Michigan repealed its cam paign falsity tta tu te , Mich. Comp. Laws Ann. 168.915 (W en 
1967). 1975 Mich. Pub. Acta no. 121, { I. After V anatco v. Schwartz, 401 F. Supp. 87 (E .D . N.Y. 
1975) held unconttitutionaj its campaign faltity tta tu te . New York in 1978 excised from N.Y. Elec. 
Law } 3-106 (McKinney 1978) the offending provisions. 1978 N.Y. Laws ch. 8, § 3.

Several attempts to enact a  campaign falsity statute in Virginia have failed since 1982. W ash. Post, 
Apr. 22, 1982, at B l, col. 6; Richmond T im es-D ispatch, Feb. 1, 1985, at A6. col. 6.

A num ber of states regulate by su tu te  limited types of false statements. See Cal. Elec. Code § 
11707 (W est 1977) (misrepresentation of party  support); Fla. S u t. { 104.271 (1979) (falsely charging 
opponent violated election law); H aw aii Rev. S u t. § 19-3(6) (1976) (bogus candidate w ithdrawal 
sutem ent); La. Rev. S u t. Ann. $ 18:1463(B) (W est 1979) (false allegations candidate is supported by 
another candidate or faction); Mass. Gen. Laws Ann. ch. 56, § 43A (West Supp. 1984) (misuse of 
term “veteran" in reference to a candidate); M inn. S u t. } 210A.02 (Supp. 1985) (false claim of party 
support); Or. Rev. Stat. § 260.542 (1983) (use of term  “ re-elect” by nonincumbent); S.D. Codified 
Laws Ann. § 12-13-16 (1982) (false inform ation as to a ballot question); Tex. Elec. Code Ann. art. 
14.10(B)(1) (Vernon Supp. 1984) (false su tem ent that candidate holds an office).

• Ind. Code Ann. § 3-4-7-5 (B um s 1982).
’ See M ont. Code Ann. § 13-35-234(1) (1983); N .C . Gen. S u t. § 163-274(8) (1982); Ohio Rev.
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a violation of their provisions.
A majority of these statutes apply to any false statement, whether 

made to benefit or harm the candidate.’ Several of the laws, though, 
are more narrowly focused. In Alaska, Indiana, Mississippi and 
Montana, a campaign falsity violation is limited to statements 
which are defamatory at common law (e.g., statements which dam­
age reputation, or expose a person to hatred, contempt or ridicule, 
or cause a person to be shunned or avoided).10 The Alaska and 
Montana laws are slightly broader than the other two. Alaska also 
proscribes any false statement which would provoke a reasonable 
person to a breach of the peace; Montana additionally prohibits 
knowing misrepresentation of a candidate’s voting record or position 
on a public issue."

The manner in which a false statement is circulated is another 
area where the coverage of several statutes is limited. The seventeen 
statutes are divided between those which apply both to written and 
oral false statements and those which concern only written false 
statements." Three statutes specifically limit the type of written 
statement covered: the Minnesota p: >vision is restricted to paid po­
litical advertising or campaign material;'3 the North Dakota law is 
limited to political advertisements or news releases;" and the Ten­
nessee proscription covers only campaign literature." The remain­
ing campaign falsity statutes make no distinctions as to the type of 
written false statement prohibited.16 The statement may be con­
tained in a letter, circular, bill, advertisement, poster or any other

Code Ann. § 3599.091( B)( 10) (P*ge Supp. 1983); O r. Rev. S u t. § 260.532(1) (1983).
• Or. Rev. Stat. § 260.532(4).<9) (1983).
* See statutes cited jup ra  note 5 for Colo., M a n ., M inn., Neb., N .C., N .D ., Ohio. O r., Utah, 

W.Va. and Wi».
'• See Alaska S u t. { 15.56.010(a)(3) (Supp. 1982); Ind. Code Ann. § 3-4-7-5 (B um s 1982); M iu . 

Code Ann. § 23-3-33 (1972); M ont. Code Ann. } 12-35-234(1) (1983).
11 See Alaska S u t.  )  15.56.010(a)(3)(C) (Supp. 1982); M ont. Code Ann. § 13-35-234(1) (1983).
'* See statutes cited supra note 5 for M a n ,  M i n ,  M ont., N .C ., Ohio, U tah, W ash., W .Va., and 

Wis. (for those laws w hich apply to w ritten and oral false sutem enta); see statutes cited supra note 5 
for Alaska, Colo., Ind., M inn., Neb., N .D ., O r., and Tessn. (for those laws which apply only to 
written false statements).

"  M inn. S u t. Ann. § 210A.04(1) (W est Supp. 1985).
"  N .D . Cent. Code § 16.1-10-04 (1981).
"  T enn. Code Ann. § 2-19-142 (1979).
'* See statutes cited supra note 5 for Alaska, Colo., M ass., M i n ,  M ont., Neb., N .C ., Ohio, Or., 

U uh , W ash.. W .V a., and Wis.
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writing.
In addition to false statements about candidates, half of these stat­

utes also proscribe false statements about political committees or 
ballot questions.'7 Among those statutes whose scope is limited to 
false statements concerning candidates, those in Tennessee and 
Washington are restricted further to statements made in opposition 
to (not on behalf of) candidates."

Several campaign falsity statutes specify proof of additional ele­
ments as prerequisites for a violation. Nebraska and Oregon require 
that the false statement must be of a material fact." Mississippi and 
Washington require that a person willfully, as well as knowingly, 
make a false statement before the misdemeanor penalty is im­
posed.”  Moreover, ten statutes require that the false statement have 
been designed or have the tendency to affect the vote on a candidate 
or ballot question.1'

The Mississippi corrupt practices act has a unique and constitu­
tionally questionable11 provision for controlling election-eve accusa­
tions. That state prohibits the making of any charge against a can­
didate, whether true or false, during the period five days before the 
primary election date.13

B. Penalties for Violations

Violations of campaign falsity statutes, except in Oregon, are 
classified as misdemeanor offenses. The criminal penalties affixed 
by these statutes provide for imposition of a fine or imprisonment or 
both." The maximum amount of the fine and length of imprison-

"  See statutes cited supra note 5 for Colo, (in y  iu u e  submitted to the voters); Ind. (any measure or 
proposition); Mass. (any question submitted to the voters); Neb. (any committee or ballot question); 
N .D . (initiated measure, referred m easure or constitutional amendment); O r. (any political committee 
o r measure); U tah (proposed constitutional amendment or other measure).

"  See T enn. Code Ann. f 2-19.142 (1979); W ash. Rev. Code Ann. § 29.85.070 (1965).
"  See Neb. Rev. S u t. } 49-1474(2) (1978); O r. Rev. S u t. § 260.532(1) (1983)
"  See M iss. Code Ann. I  23-3-33 (1972); W ash. Rev. Code Ann. } 29.85.070 (1965).
11 See s u t u i a  d ied  supra note 5 for Colo., Ind., M ass., M inn., N .C ., Ohio, U u h , W ash., W .Va., 

and Wis.
11 See infra notes 83-88 and accompanying text.
"  Miss. Code .Ann. f  23-3-33 (1972).
"  See Alaska S u t. § 15.56.010(c) (Supp. 1982) (class A m isdem eanor no more than 15,000 fine, 

no more than  one-year imprisonment, Alaska S u t. 12.55.035, 12.55.135 (Supp. 1984)); Colo. Rev. 
S u t. § 1-13-109(2) (1980) (d a is  2 misdemeanor: no more than 11,000 fine a n d /o r  no more than one-
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mcnt vary with each statute, the average maximum being a $1,000 
fine and one-year incarceration. Wisconsin has enacted the harshest 
penalty: a maximum fine of $10,000 and/or imprisonment for no 
more than three years.:>

Oregon takes a different approach. Rather than attaching a crim­
inal penalty, the Oregon statute permits the aggrieved party a pri­
vate right of action to recover compensatory damages from the viola­
tor.14 If the false statement is found by clear and convincing 
evidence to have reversed the election’s outcome, the Orebon law 
further provides that the violator be deprived of his nomination or 
election and the office declared vacant.17

Seven other states also provide in their election laws that if a 
candidate knowingly makes a false statement in the course of a cam­
paign, the election may be invalidated.11 Though Oregon requires a 
showing that the false statement reversed the election's outcome, the 
other seven states do not impose so strict a measure of p ‘oof. Min-

year imprisonment, L  'o. Rev. S u t. § IB-1-106 (Supp. 1984)); Ind. Code Ann. 5 3-4-7-S (B urnt
1982) (.‘last B misdemeanor: no more than $1,000 fine, no more than 180-days imprisonment. Ind. 
Code Ann. § 35-50-3-3 (B um s 1985)); M a tt. Gen. I j w i  Ann. ch. 56 } 42 (no< more than $1,000 
fine or ,iot more than six-m ontht im prisonm ent); M inn. Stat. Ann. } 210A.04(1) (W e*  Supp. 1985) 
(grots m isdem eanor not more than $3,000 fine an d /o r not more than one-year imprisonment, M inn. 
Stat. Ann. § 609.03 (W ett Supp. 1985)); M ist. Code Ann. § 23*3-33 1972 (misdemeanor); Mont. 
Code Ann. § 13-35-234(1) (1983) (m isdem eanor no more than $500 fine an d /o r no more than six- 
month imprisonment. M ont. Code Ann. § 46-18-212 (1983)); Neb. Re-. StaL § 49-1474(2) (1978) 
(class III m isdem eanor no more than $500 fine an d /o r no more three-m ontht im prisonm ent. Neb. 
Rev. Stat. J  28-106 (1979)); N .C . Gen. Stat. 5 163-274 (1982) (m isdem eanor fine a n d /o r  imprison­
ment in court’s discretion); N .D . Cent. Code { 16.1-10-04 (1981) (class A m isdem eanor no more 
than $1,000 fine a n d /o r  no more than one-year imprisonment, N .D . Cent. Code } 12.1-32-01 (Supp.
1983)); Ohio Rev. Code Ann. J 3599.091(D) (Page Supp. 1983) (fim -degree m isdem eanor no more 
than $1,000 fine an d /o r no more than six-m ontht imprisonment, Ohio Rev. Code Ann. J 2929.21 
(Page 1982)); T enn. Code Ann. f  2-19-142 (1979) (m isdem eanor no m ere than $1,000 fine and /o r 
no more than one-year imprisonment, T enn. Code Ann. )  39-1-202 (1982 '); U tah Code Ann. § 20- 
14-47 (1984) (dasa B m isdem eanor no m are than $299 fine or no more than six-m ontht im prison­
ment. U tah Code Ann. 76-3-301(4), 76-3-204(2) (1978)); Wash. Rev. Code Ann. § 29.85.070 
(1965) (m isdem eanor no more than $250 fine and/or co more than lix-m ontht imprisonment); W. 
Va. Code j  3-8-11 (1979) (m isdem eanor no more than $10,000 fine a n d /o r  no more than one-year 
imprisonment); W it. Stat. Ann. )  12.60 (W ett Supp. 1984) (no more than $10,000 fine an d /o r no 
more than three-year im prisonm ent).

"  W it. Stat. Ann. i  12.60 (W ett Supp. 1984).
* O r. Rev. S u t. H  260.532(4)-.532(S) (1983).
*’ O r. Rev. S u l  } 260.532(7) (1983).
“  See Alaska S u t. § 15.56.110(a).(Supp. 1982); M inn. S u l  Ann. f  209 02(1) (W ett Supp. 1985); 

M oot. Code Ann. § 13-35-234(2) (1983); N .C . Gen. S u l  } 163-276 (1982); N .D . Cent. Code { 
16.1-10-07 (1981); U u h  Code Ann. § 20-14-47 (1984); W it. S u t. Ann. } 12.60(2) (W ett Supp.
1984).
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ncsota provides that an election may be invalidated if a court finds 
that a deliberate, serious and material violation of state election law 
occurred.'’ The other states—Alaska, Montana, North Carolina, 
North Dakota, Utah and Wisconsin—require only that the candi­
date or his committee be found guilty of a corrupt practices offense 
to void an election.10 North Carolina also disqualifies those con­
victed of the misdemeanor offense from voting for two years.1'

Generally, these statutes make no special provisions for how a 
prosecution of a vit 'ation may be initiated. As with most prosecu­
tions, it is left to the prosecuting attorney in the appropriate juris­
diction to bring charges when a suspected violation comes to his 
attention. In Oregon, the aggrieved party must file his own civil 
action. Mississippi law provides that the affidavit of any two credi­
ble citizens may initiate the process, leading to the issuance by a 
judicial officer of an arrest warrant for the alleged offender.11 The 
Ohio statute, in contrast, first requires that a complaint be filed 
with the Ohio Elections Commission by any person with personal 
knowledge of a violation.11 The commission, in turn, investigates the 
charges and if it finds probable cause that a violation ht~; been com­
mitted, it then is to submit its findings to the appropriate prosecut­
ing attorney for possible prosecution.14

II. The Statutes and the Courts

The campaign falsity statutes have generated only a sparse collec­
tion of reported cases—and even fewer final determinations that any 
violation, in fact, occurred. The fewer than three dozen reported 
cases in this area are concentrated in only six states.11 Of these

"  M inn . Stat. Ann. )  209.02(1) (W est Supp. 1985).
H See statute* cited sup ra  note 23 for Alaska, M ont., N .C ., N .O ., U tah , and Wis.
T h e  W isconsin Suprem e C ourt has read into that state 's statute a requirem ent (or ousting an elec­

tion w inner from ofTice that the violation must be deliberate, willful and substantial. S u te  ex rel. 
Skibinski v. Tadyeh, 31 W is. 2d 189, 192 142 N .W .2d 838, 840 (1966).

"  N .C . Gen S u t. } 163-276 (1982).
"  Mis*. Code Ann. § 23-3-33 (1972).
”  O hio Rev. Code Ann. J 3599.091(C) (Page Supp. 1983).
M Id.
11 M innesota: Kennedy v. V on , 304 N .W .2d 299 (M inn . 1981); Scheibel v. Pavlik, 282 N.W .2d

843 (M inn . 1979); Bundlie v. Christensen, 276 N .W .2d 69 (M inn. 1979); Graves v. M eland, 264
N .W .2d 401 (M inn . 1978); G roijohn v. M cCollar, 291 M inn. 344. 191 N .W  2d 396 (1971); Banhel 
v. Zachm an, 289 M inn. 523, 185 N .W .2d 277 (1971); M oulton v. Newton, 274 M inn. 545, 144
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states only three—Minnesota, Oregon and Wisconsin—have devel­
oped a body of case law of any size.

From the cases which have been reported, though, two trends are 
apparent. Generally, appellate courts have applied a rule of stria 
construaion to campaign falsity statutes. At the same time, they 
have taken a comparatively liberal attitude when examining state­
ments at issue in a case, often choosing a broad interpretation of the 
statement which places it outside the statute’s scope. Essentially, 
a  arts are reluctant to overturn an election and, in so doing, inter* 
fet-5 with the will of the electorate.14

The Minnesota Supreme Court has applied a rule of stria con­
struction to that state’s clarion statute with the justification that, as 
a penal statute, it warrants such treatment.17 The Oregon Supreme 
Court also strialy construes its state’s corrupt praaices aa, even 
though the provision of the aa that regulates campaign statements 
is not a ci iminal provision. As the Oregon high court has noted, a 
finding that a viaorious candidate violated the statute, and must 
consequently forfeit the office, effeaively disenfranchises those who 
voted for the election winner.1* Stria construaion of the statute 
makes such findings less likely.

N .W .2d 706 (1966); Bank v. Egan, 240 M inn. 192, 60 N .W  2d 257 (1953); E fferu  v. Schimelpfenig, 
207 M inn. 324, 291 N .W . 286 (1940); D a n  v. Erickson. 188 M inn. 313, 248 N .W . 706 (1933); 
Englebert v. T uttle, 185 M inn. 608, 242 N .W . 425 (1932); Fleten v Kvale, 146 M inn. 463, 179 
N.W . 213 (1920); Hawley v. W allace, 137 M inn. 183, 163 N .W . 127 (1917); Mississippi: Boydatun 
v. State, 249 So. 2d 411 (Miaa. 1971); N orth D akou : Snonland  v. C raw fora, 306 N .W .2d 614 (N .D . 
1981); Ohio: State v. Davia, No. 1164 (O hio Ct. App. M ay 17, 1985); State v. Gall, No. 1169 (Ohio 
Ct. App. M ay 17, 1985); State v. M anfredi, No. 1166 (Ohio Ct. App. M ay 17, 1985); S u te  v. 
Schanzel, No. 1165 (Ohio Ct. App. M ay 17, 1985); Dewine v. Ohio Electiona Comm’n, 61 Ohio 
App. 2d 25, 399 N.E.2d 99 (1978), Oregon: Committee of One T housand to Re-Elect Senator W alt 
Brown v. E iven. 296 Or. 195, 674 P 2d 1159 (1983); B eran v. G arre tt, 284 O r. 293, 586 P.2d 1119 
(1978); Committee to Retain Judge Jacob T anaer v. Lee, 270 Or. 215, 527 P.2d 247 (1974); Comb* 
v. Groener, 256 Or. 336, 472 P.2d 281 (1970); T hornton v. Johnson, 253 Or. 347, 453 P.2d 178 
(1969); Mosee v. Clark, 253 Or. 83. 453 P.2d 176 (1969); Cook v. Corbett, 251 O r. 263, 446 P.2d 
179 (1968); Stork v. Columbia River People's Utility Diet., 58 Or. App. 51, 646 P.2d 1372 (1982); 
Koch v. Makinaon, 52 Or. App. 155, 628 P.2d 397 (1981); Sum ner v. Bennett, 45 O r. App. 275, 608 
P.2d 566 (1980); Euatace v. Spcckhart, 14 O r. App. 485, 514 P.2d 65 (1973); Wisconsin: S u te  ex rd . 
Skibinaki v. Tadych, 31 W is. 2d 189, 142 N .W .2d 838 (1966); S u te  ex rel. M atuaon v. Baudhuin. 
270 Wis. 249, 70 N.W .2d 674 (1955); S u te  ex rel. H am pel v. M itten, 227 Wis. 598, 278 N .W . 431 
(1938).

"  Kennedy v. Vors, 304 N .W  2d 299. 300 (M inn. 1931); Moaee v. C lark, 253 O r. 83, 88, 453 
P-2d 176, 178 (1969).

"  Graves v. M eland, 264 N.W .2d 401, 403 (M inn. 1978); D a n  v. Erickaon, 188 M inn. 313, 319, 
248 N.W  706. 709 (1933).

“  Mosee v. C lark, 253 O r 83. 88, 453 P.2d 176, 178 (1969).
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Using this strict construction approach, courts have interpreted 
campaign falsity statutes as applying only to statements of fact.1’ 
For instance, the Minnesota Supreme Court, in Hawley v. Wal­
lace,,‘° narrowly interpreted the term “ false statement” in its statute:

T h e  s ta tu te  is directed aga in s t  false sta tem ents  relative to facts. It 
is not in tended  to p revent cri ticism of candida tes  for office nor to 
prevent deductions an d  a rg u m e n ts  from the i r  official conduct u n fa ­
vorable to them . It does no t reach criticism w hich is m ere ly  unfa ir  
o r  unjust.  It  does reach false s ta tem ents  o f  specific fans .*1

Alternatively, a court may go beyond a literal reading of the stat­
utory language to further restrict its application. The Wisconsin 
Supreme Court has construed Wisconsin’s election law to require 
the courts, despite the statute’s literal meaning, to deny ouster from 
office in cases where the violations either were technical, insubstan­
tial or trivial, or by their nature could not have corrupted or mis­
lead the voters.42 The Wisconsin court based its interpretation on 
the expressed statutory objective of giving effect to the will of the 
voters.41

By reading these statutes narrowly, courts have declined in a 
number of cases to find that a punishable violation occurred. One 
defeated incumbent failed to prevail in his election contest although 
the court recognized a false statement had been published. The 
statement referred not to the incumbent but to his supporters and, 
therefore, the court concluded, did not fall within that state’s stat­
ute.44 Other election contests have been rejected because the court 
found the defendant candidate did not know the statement was 
false41 or did not have any knowledge of nor responsibility for the 
publication of the statement.46 When a candidate anonymously sent 
his opponent a bogus letter, purportedly a warning from one of the

"  Bundlie v. Christensen, 276 N .W .2d 69, 71 (M inn. 1979); Bank v. Egan, 2*0 M inn. 192. 194- 
95. 60 N .W .2d 257, 259 (1953); H aw ley v. W allace. 137 M inn. 183. 186, 163 N.W . 127. 128 
(1917), Stale ex rel. Skibinski v. Tadych. 31 W ii. 2d 189, 193, 142 N .W .2d 838, 840 (1966); Stale ex 
rel. H am pel v. M itten. 227 W ii. 598, 609, 278 N .W . 431. 436 (1938).

•• 137 M inn. 183, 163 N .W . 127.
11 137 M inn, at 186. 163 N .W . at 128.
•' State ex rel. H am pel v. M itten. 227 W ii. 598, 605. 278 N.W . 431, 433-34 (1938).
•• 227 Wis. at 605, 278 N .W . at 433.
•• Dart v. Erickson, 188 M inn. 313, 319-20, 248 N.W  706, 708-09 (1933).
•’ Snortland v. Craw ford, 306 N .W .2d 614, 624 (N .D . 1981).
•• Barthel v. Zachm an, 289 M inn. 523, 526, 185 N .W .2d 277, 279 (1971).
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opponent’s supporters that dirty campaign tactics should cease, no 
actionable violation was found. The letter was not circulated among 
the electorate and, the court concluded, had no effect on the voters. 
Thus, it could not be considered a material violation of the act.47

When reviewing campaign falsity cases, appellate courts often 
conclude that the statements in issue arc not false statements of fact 
subject to statutory penalty. By interpreting the statement to be a 
comment,4' opinion,4’ or campaign pledge50 rather than a statement 
of fart, courts find that it is outside the scope of the campaign falsity 
laws. When a candidate for sheriff suggested his opponent was a 
“ love pirate”  and a “ demoralizer of homes”  (because he allegedly 
had written a questionable letter to a married woman), the Wiscon­
sin Supreme Court decided the statements fell within the field of 
political comment.51 When a challenger insisted the incumbent state 
legislator had voted against a popular farm-use tax deferral law (by 
opposing a bill which actually would have excluded nonincome-pro­
ducing farmland from qualifying for deferral), the Oregon Court of 
Appeals called it opinion.52 The court said the incumbent’s vote 
could reasonably be viewed either as supporting the deferral law by 
opposing its limitation or as opposing the deferral law by fighting a 
measure designed to preserve tax benefits for farmers with income- 
producing land.55

The Oregon courts also have held that ambiguous state­
ments—those capable of different meanings, some false and some 
not—do not constitute campaign falsity violations.54 In one case, a

•’ EfTertz v. Schimelpfenig, 207 M inn. 324, 329, 291 N.W . 286, 288 (1940).
•• M oulton v. Newton, 274 M inn. 54S, 551, 144 N .W .2d 706. 710 (1966); S u te  ex rel. Skibinski

v. Tadych, 31 W ij. 2d 189, 194, 142 N .W .2d 838, 841 (1966); S u te  ex rel. Hampel v. M itten, 227
W ii. 598. 610, 278 N .W . 431, 436 (1938).

'• Thornton v. Johnson, 253 O r. 342, 367, 453 P.2d 178, 188 (1969); Sum ner v. Bennett. 45 Or. 
App. 275. 281, 608 P.2d 566, S69 (1980); S u te  ex rel. Slcibinsici v. Tadych, 31 W ii. 2d 189, 194, 142 
N .W .2d 838, 841 (1966).

"  Set Stork v. Colum bia River People’s U tility District, 58 Or. App. 51, 57-58, 646 P.2d 1372, 
1376 (1982) (afTd on o ther grounds).

"  H am pel, 227 Wis. at 610, 278 N .W . at 436.
"  Sum ner, 45 Or. App. a t 281, 608 P.2d at 569.
»' Id.
'* Committee to Retain Ju d g e  Jacob T anzer v. Lee, 270 Or. 215, 220, 527 P.2d 247, 249 (1974); 

Thornton v. Johnson, 253 O r. 342, 362, 453 P.2d 178, 188 (1969); Mosee v. C lark. 253 Or. 83, 87. 
453 P.2d 176, 178 (1969).

For a cnticiim  of the Oregon approach, ice Rees, U ncandid Candidates and the Oregon C orrupt 
Practices Act, 50 Or. L. Rev. 299, 308 (1971).
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former elected official used the slogan “ Return a Proven Leader” 
when challenging an incumbent for a different office. The Oregon 
Supreme Court found the slogan susceptible to two inferences: one 
false (that the candidate is the incumbent) a..d one true (that the 
candidate has served before in public office).”  That court decided 
the ambiguous statement was not false so long as any reasonable 
and truthful inference could be drawn from it.”

Although all but one of the campaign falsity laws are criminal 
statutes, very few criminal prosecutions have been reported.5’ Al­
most exclusively, these statutes are used as the basis for civil actions 
seeking to invalidate elections and oust from office winning candi­
dates alleged to have violated the campaign falsity laws. Although 
these election contests generally are unsuccessful, in seven cases, ap­
pellate courts have found the existence of actionable campaign fal­
sity violations.5'

ID. Constitutional Implications

Campaign falsity statutes, by regulating political speech, raise

“  Mosee 253 O r. 87, 453 P.2d at 177-78.
'• Id.
’’ See Boydstun v. Slate. 249 So.2d 411 (Mis*. 1971) (court reversed a criminal libel conviction, 

refusing to enforce the state's criminal libel law as a penal offense "because the common law dem ents 
were too indefinite.'*); State v. Davis, No. 1164 (Ohio C t. App. M ay 17, 1985); State v. Call, No. 
1169 (Ohio Ct. App. M ay 17, 1985); State v. M anfredi, No. 1166 (O hio Ct. App. M ay 17. 1985); 
State v. Schanael. No. 1165 (Ohio Ct. App. M ay 17, 1985) (court affirmed two criminal convictions, 
reversed two crim inal convictions in four cases arising out of same campaign controversy over adver­
tisement); Dewine v. Ohio Elections Comm'n, 61 O hio App. 2d 25, 399 N.E.2d 99 (1978) (court 
rejected p lain tiffs civil challenge to commisaion’s decision to refer its findings to prosecuting attorney 
for possible prosecution of plaintifT)-

"  See Scheibel v. Pavlak, 282 N.W .2d 843 (M inn . 1979) (advisory opinion suggested a violation in
i  false su tem ent about incumbent’s voting and attendance records; M innesota House of R epresenu- 
tive subsequently excluded defendant from his seat); Flaten v. Kvale, 146 M inn. 463, 179 N.W . 213 
(1920) (affirmed trial court's invalidation of defendant's Republican nomination in congressional race, 
finding violation in defendant's written su tem ent to voters suggesting that his opponent was a "p ro ­
nounced a theiit"  and oppoacd to the Bible); H aw ley v. W allace, 137 M inn. 183, 163 N.W . 127, 
(1917) (affirmed annulm ent of defendant's election, finding violation to extent charges uttered ex­
ceeded criticism and were false sutem cnis of specific acts of wrongdoing); State v. Davis. No. 1164 
(Ohio Ct. App. M ay 17, 1985) and S u te  v. M anfredi, No. 1166 (O hio C t. App. May 17, 1985) 
(affirmed convictions for knowingly including false su te m e n u  in political advertising about opposing 
candidate); Cook v. Corbett, 251 Or. 263, 446 P.2d 179 (1968) (reversed dismissal of election contest, 
finding nonincumbent's use of term "re-elect" a deliberate and m aterial violation); State ex rel. M atti- 
son v. Baudhuin, 270 Wis. 249, 70 N.W .2d 674 (1955) (affirmed overruling of defendant's dem urrer, 
agreeing with trial court that, if su tem enu  alleging opponent was in arrears in alimony and child 
support paym enu were untrue, they would be a substantial violation).
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immediate constitutional concerns. Protection of individual expres­
sion about political issues lies at the core of the first amendment’s 
freedom of speech guarantee.5’ However, only a few judicial deci­
sions have addressed this area of potential conflict. Just how much 
can a state regulate false statements in the area of political speech 
before it runs afoul of first amendment rights applied to the states 
through the fourteenth amendment?*0

Vanasco v. Schwartz*' is the leading case on this question. There, 
a United States district court, in a decision later affirmed by the 
United States Supreme Court without opinion, struck down New 
York’s campaign falsity statutes.*1 New York election law author­
ized the state Board of Elections to promulgate a fair campaign 
code, in pan to prohibit any deliberate misrepresentation of any 
candidate’s qualifications, positions on issues, party affiliation or 
endorsements.65 The code itself did not specify that the misrepresen­
tation must be deliberate; it identified among proscribed misrepre­
sentations the use of “ personal vilification”  and “ scurrilous at­
tacks.” 6* The three-judge court that decided Vanasco in 1975 found 
the challenged statute and code provisions unconstitutionally over­
broad on their face.65 Any state regulation of campaign speech, the 
court said, must conform to the “ actual malice”  standard applicable 
to public figures under New York Times Co. v. Su llivan66 (to be

”  See M ills v. Alabama, 384 U.S. 214. 218-19 (1966); M onitor Patriot Co. v. Roy, 401 U.S. 265, 
271-72 (1971).

Justices Holmes and Brandeis championed the view of the first am endm ent as protecting "free
trade in ideas" and that the best test for tru th  is to entrust it to "the competition of the m arket."
Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J ., dissenting); see W hitney v. Califor­
nia, 274 U.S. 357, 375-76 (1927) (Brandeis, J . ,  concurring).

This protection is strongest in the field of political speech for it goes to the heart of a political 
democracy. H arvard law professor Archibald Cox has observed: "(o |nly by freedom of expression can 
the people voice their grievances and obtain redress. Only by speech and the press can they exerase
the power of criticism. Only by freedom of speech, of the press, and of association, can people build
and assert political power, including the power to change the men w ho govern them ." A. Cox, Free­
dom of Expression 3 (1981).

** For a discussion of constitutional issues raised by campaign falsity statutes, see Note, Develop­
ments in the Law — Elections, 88 H arv. L. Rev. t i l l ,  1272-94 (1975).

•' 401 F. Supp. 87 (E .D .N .Y . 1975), afTd mem., 423 U.S. 1041 (1976).
** Id.
“  N.Y. Elec. Law } 472 (M cK inney Supp. 1974) (offending provisions excised in 1978; current

version at N.Y. Elec. Law 5 3-106 (M cK inney 1978).
*• N.Y. Admin. Code tit. 9, j  6201.1 (1974).
*' Vanasco. 401 F. Supp. at 95.
“  376 U.S. 254 (1964).
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actionable defamation, a statute must be made with knowledge that 
it is false or in reckless disregard of its truth or falsity).*’ The chal­
lenged New York laws’ prohibition of misrepresentations, according 
to the court, reached beyond the limits of this standard because the 
term “ misrepresentation” may be applied to protected speech.*'

The Vanasco court recognized, however, that calculated false­
hoods are not constitutionally protected,*' relying on the Supreme 
Court opinion in Garrison v. Louisiana,70 which said:

Calculated falsehood falls into that class of utterances which “are 
no essential pan of any exposition of ideas, and are of such slight 
social value as a step to truth that any benefit that may be derived 
from them is clearly outweighed by the social interest in order and 
morality. . . Hence the knowing false sutement and the false 
sutement made with reckless disregard of the truth, do not enjoy 
constitutional protection.’1

Since the New York statute was invalidated in Vanasco, the Ohio 
campaign falsity statute’2 has withstood similar constitutional at­
tack. In Dewine v. Ohio Elections Commission,n  the Ohio Court of 
Appeals found that the statute satisfied the New York Times stan­
dard because it prohibited only knowingly false statements about 
candidates.’4 The North Dakota Supreme Court recently upheld 
that state’s campaign falsity statute, finding that it did meet the 
standard mandated by New York Times.71 The Oregon Supreme 
Court has declined several opportunities to rule on the constitution­
ality of Oregon’s campaign falsity statute, preferring to rest its deci­
sions on nonconstitutional grounds.’6 

The “ actual malice” standard has become the recognized stan­
dard by which to measure the constitutionality of the campaign fal­
sity statutes. By that standard, these statutes appear, with one ex-

•' Vanajco, 401 F. Supp. at 91-92.
•' Id. at 96-97.
•' Id. at 91.
’• 379 U.S. 64 (1964).
' '  Id. at 75 (quoting Chapliniki v. New H am pthire, 315 U.S. 568, 572 (1942)).
'« Ohio Rev. Code Ann. J 3599.091(B) (Page Supp. 1983).
"  61 Ohio App. 2d 25. 399 N.E.2d 99 (1978).
”  61 Ohio App. 2d at 29, 399 N .E.2d at 103.
’• Snonland v. C raw fonl, 306 N .W .2d 614, 622-23 (N .D . 1981).
’* Committee to Retain Judge Jacob Tanxer v. Lee, 270 O r. 215, 216, 527 P.2d 247, 247 (1974), 

Bevan v. G arrett, 284 Or. 293, 300, 586 P.2d 1119, 1123 n.2 (1978).
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ccption, to be constitutionally sound. Unlike other states’ statutes, 
the Indiana law does not expressly require a showing of knowledge 
of a statement’s falsity or reckless disregard prerequisite to a cam­
paign falsity violation.”  The Indiana statute, therefore, must be 
considered unconstitutional on its face.

The Indiana statute may be interpreted to reach false statements 
made unknowingly or without reckless disregard of their falsity.7' 
Thus, it could be applied to constitutionally protected speech and 
has a potential chilling effect on such speech. Under the first 
amendment overbreadth doctrine, a court would likely be inclined to 
find the statute facially unconstitutional.7* The Indiana statute, 
therefore, appears squarely at odds with New York Times. While it 
is limited, in essence, to defamatory statements,*0 it does not incor­
porate the “ actual malice”  test required by New York Times in def­
amation actions brought by public officials." There are no reported 
cases applying the Indiana statute; how it will fare under judicial 
scrutiny remains to be seen."

The constitutionality of one provision in the Mississippi cam­
paign falsity statute also appears dubious. The provision prohibits 
the making of any charges against a candidate, whether true or 
false, during the last five days before a primary election.'3 This

”  Ind. Code Ann. § 3-4-7. \ (B um s 1982).
'* Ind. Code Ann. § 3-4-7-5 (B u n u  1982) reads, in part, a person commits a misdemeanor "who, 

for the purpose of intim idating, influencing, inducing, or procuring any person to vote, or refrain from 
voting, for or against any person, . . . transm its any false m atter to the publisher of a newspaper, 
book, or other publication. . .

'* By use of the first am endm ent overbreadth doctrine, a court may invalidate an entire statute on 
its face if the statu te is so broad that it might be applied to constitutionally pnxecte. activities. The 
doctrine's use has been somewhat curtailed by the Burger C ourt to one requiring “ substantial over- 
breadth.” See generally M onaghan, Overbresidth, Sup. Ct. Rev. 1 (1981); Note, T he First Amend­
ment Overbreadth Doctrine, 83 H arv. L. Rev. 844 (1970).

M T h e  Indiana statute requires, for there to be a violation, that publication of the false matter 
would “ (1) expose any person to haired, contempt, ridicule, or obloquy; (2) cause any person to be 
shunned or avoided; or (3) tend to damage any person in his business. . . ." Ind. Code Ann. § 3-4-7.
5 (B um s 1982).

• ' New York T im es, 376 U.S. at 279-80.
"  A court conceivably could deflect an overbreadth attack by narrowly construing the challenged 

statute. By applying a separability analysis tn d  by use of a rule of first amendment privilege (in this 
case, the “ actual m alice" test) as a guide, a court could excise from the statute an unconstitutional 
sp o lia tio n  but leave standing that part which is not overbroad. M onaghan, Overbreadth, Sup. Ct.' 
Rev. I, 1-39 (1981); Note, T h e  F in i  Amendment Overbreadth Doctrine, 83 H arv. L. Rev. 844. 882- 
90 (1970).

• ' Mias. Code Ann. § 23-3-33 (1972).
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sweeping prohibition directly conflicts with the first amendment’s 
freedom of speech guarantees. While important, the state interest in 
protecting the integrity of the electoral process is not sufficiently 
compelling to justify a ban extending to true charges leveled late in 
a campaign. In Mills v. Alabama,** the Supreme Court held uncon­
stitutional a similar Alabama statute; that law prohibited any elec­
tioneering cn election day."

The objections to the Alabama statute in M ills can be applied 
equally well to the Mississippi provision. Its blanket prohibition of 
charges, regardless of their truth or falsity, in the closing days of a 
campaign, sweeps protected speech into its coverage. Although a 
state understandably would want to ensure that the electorate is not 
misinformed by last-minute attacks, it cannot outlaw protected 
speech in the process. The “ actual malice” test should be a compo­
nent of any such regulation, and the prohibition of constitutionally 
unprotected expression such as calculated falsehoods the sole objec­
tive." As the M ills Court noted, a central purpose of the first 
amendment was to safeguard the free discussion of governmental 
and political affairs, the very area targeted by the statute.'7 In 
Mills, the Supreme Court also questioned the desirability of such a 
statute; it observed that candidates would be barred from respond­
ing to accusations made by opponents on the eve of the curfew pe­
riod, which would not serve the state’s interest in an informed elec­
torate." No reported cases have considered or applied Mississippi’s 
blanket prohibition of political charges in the closing days of a 
campaign.

IV. The Statutes’ Advisability

Most existing campaign falsity statutes appear to pass constitu­
tional muster. But an inquiry into their advisability should not end 
there. Whenever an attempt is made to regulate political expression,

'* 384 U.S. 214 (1966).
"  A lt. Code } 285 (1940).
“  For a dixrutjion questioning ihe constitutionality of any prohibition of merely negligent false- 

hoodj in a cam paign's final days, jee Note, Development! in the Law — Elections, 88 H arv. L. Rev. 
1111, 1285-86 (1975).
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the restriction should provide a sufficient remedy to the targeted ill 
to justify its application in a constitutionally sensitive area.

No one can seriously contend that the use of calculated falsehoods 
in a political campaign is a practice deserving of free speech protec­
tion. The difficulties arise in attempting to prove the falsity of the 
political statement and, in particular, the speaker’s knowledge of its 
falsity. For instance, any observer of politics can attest that there 
are nearly as many different ways to interpret a voting record as 
there are politicians to do the interpreting. Unfair though one inter­
pretation may be, it normally will not warrant the label falsehood.

One measure of a statute’s effectiveness is the degree to which 
proscribed activity is actually punished under the statute. The re­
ported campaign falsity cases reveal a hesitation by appellate courts 
to find violations.'9 This reluctance can partially be explained by 
recognizing that campaign statements often represent expressions of 
opinion or contain a kernel of truth. More generally, courts have 
expressed reluctance in election contests to replace the electorate’s 
judgment with that of the judiciary—which is what happens, in ef­
fect, when an election is invalidated because of a campaign falsity 
violation.90 Given the few reported cases, and even fewer findings of 
violations, the effectiveness of campaign falsity statutes seems ex­
tremely limited.

In many respects, campaign falsity statutes are nothing more 
than incumbency protection laws. More than sixty-three percent of 
the report campaign falsity cases have been brought by or on behalf 
of incumbents.91 A challenger, by necessity, is much more likely

"  Kennedy v. V ou, 304 N .W .2d 299, 300 (M inn. 1981); M oiee v. C lark, 253 Or. 83, 88. 453 
P.2d 176, 178 (1969).

-  Thornton v. Johnaon, 253 O r. 342, 362. 453 P.2d 178. 188 (1969).
"  Campaign falsity caaea brought by or on behalf of incumbents include: Kennedy v. V ou, 304 

N .W  2d 299, (M inn. 1981); Scheibel v. Pavlak. 282 N .W  2d 843 (M inn. 1979); Bundlie v. Christen­
sen, 276 N .W .2d 69, (M inn. 1979); B anhel v. Zachm an, 289 M inn. 523, 185 N.W .2d 277, (1971); 
M oulton v. Newton, 274 M inn. 545, 144 N .W .2d 706, (1966); Bank v. Egan, 240 M inn. 192. 60 
N .W .2d 257, (1953); D an  v. Erickaon, 188 M inn. 313. 248 N .W . 706. (1933); Flaten v. Kvale, 146 
M inn. 463, 179 N .W . 213 (1920); H aw ley v. W allace, 137 M inn. 183. 163 N .W . 127, (1917); 
Boydnun v. State, 249 So.2d 411 (M iu . 1971); S nonland v. Crawford, 306 N .W .2d 614 (N.D. 
1981); Dewine v. Ohio Eleciioni Com m 'n, 61 O hio App. 2d 25, 399 N .E .2d 99 (1978) (arising out of 
alleged wrong to incumbent); Committee of O ne TTtouaand to Re-Elect Senator W alt Brown v. 
E iven, 296 O r. 195, 674 P.2d 1159 (1983); Committee to Retain Judge Jacob Tanzer v. Lee, 270 
Or. 215, 527 P.2d 247, (1974); T horn ton  v. Johnaon. 253 O r. 342, 453 P 2d 178, (1969); Moaee ». 
C lark, 253 O r. 83. 453 P.2d 176, (1969); Cook v. Corbett, 251 Or. 263, 446 P.2d 179 (1968); Sum-
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than an incumbent to wage an aggressive campaign questioning the 
incumbent’s record and fitness for office. Given the inherent advan­
tages an incumbent already has, why should another be added to 
further dissuade the challenger from pressing the incumbent too 
forcefully?

Proponents of these laws would argue that they restrain candi­
dates who might otherwise resort to rhetorical excess. Protection of 
the integrity of the electoral process and assurance that the voters 
will cast their ballots free from misleading information, are among 
the state interests which the campaign falsity statutes have been en­
acted to vindicate.’ 2 But the statutes’ presence may have a chilling 
effect upon a challenger, prompting self-censorship of what would 
have been legitimate, protected speech. Free and robust discussion 
of public affairs is a key ingredient of the electoral process. A cam­
paign falsity statute, by potentially inhibiting political discussion, 
could serve to weaken rather than strengthen the integrity of the 
electoral process. As for protecting the voters from being mislead, a 
campaign falsity statute cannot adhere to the constitutional re­
straints of the “ actual malice”  standard and, at the same time, in­
clude in its prohibitions misleading statements of opinion. A better 
way to help the electorate make an informed choice is to promote 
full discussion during the campaign—not to impose regulations on 
political speech.

If a state is to have a campaign falsity statute, it should be 
drafted as narrowly as possible. At a minimum, the statute must 
incorporate the constitutionally mandated “ actual malice” standard. 
It also should require clear and convincing evidence of a violation, 
another constitutional requirement announced in New York Times." 
Violations should be limited to statements of material fact deemed 
knowingly false.

The provisions in the revised Oregon campaign falsity statute 
also merit consideration. The Oregon law provides for a civil rem­
edy for damages rather than a criminal penalty. It requires, before

ner v. Bennett, 45 O r. App. 275, 608 P.2d 566, (1980); S u te  ex rd . Skibiittki v. Tadych, 31 W ii. 2d 
189, 142 N .W .2d 838, (1966).

• ' See SnortUnd v. Crawford, 306 N .W .2d 614. 623 (N .D . 1981); Dewine v. Ohio Election! 
Com m 'n, 61 Ohio App. 2d 25, 29, 399 N .E .2d 99, 103 (1978).

• ' 376 U.S. at 285-86.
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an election can be invalidated, clear and convincing evidence that a 
false statement reversed the election’s outcome.’ 4 The Oregon ap­
proach is preferable to criminal statutes because it intrudes less into 
the realm of public expression than do other campaign falsity laws. 
The law does not threaten criminal prosecution. Consequently, it is 
less likely that protected speech will be chilled. The statute also 
does not overturn the will of the electorate unless the proponent of 
an election contest clearly and convincingly shows the false state­
ment made such an impact that the electorate was swayed to decide 
as it otherwise would not have. That the Oregon statute has seen 
more frequent use than any other state’s campaign falsity law, save 
Minnesota’s, suggests that its more narrowly drawn provisions have 
not posed a serious obstacle to the statute’s invocation.”

The better approach, however, would be for a state to have no 
campaign falsity statute at all. Criticism is an accepted part of polit­
ical life, and political figures can respond to falsehoods in the same 
way that they respond to legitimate criticism—through their access 
to the media”  and the public.

Moreover, political figures can always resort to a civil action for 
defamation seeking damages or a preliminary' injunction to bar dis­
tribution of the allegedly defamatory statement. A victory in such a 
civil action, if timely, would likely generate favorable publicity for 
the defamed candidate.*7 At least one court, however, has held that 
a preliminary injunction imposed on a candidate for county assessor 
violated his freedom of expression rights.** Thus, because any re­
straint on expression must overcome a heavy presumption against 
its validity, a defamed candidate likely would find it difficult to ob-

’* O r. Rev. S u l  § 260.532(2>-{9) (1983) (amendments made in 1973 Or. Laws eh. 744, § 36).
"  T h e  M innesota campaign falsity su tu te  has been the subject of thirteen reported c u a ;  the Ore­

gon su tu te  h is  been railed in eleven reported caaes. In the twelve y ean  since the Oregon law’s 
revision, though, six reported cases have been brought in Oregon, compared to four in M innesou. 
Nevertheless, neither su te ’s su tu te  has seen significant usage. See cases cued supra note 35 for Minn, 
and Or.

-  See G erti v. Robert Welch. Inc., 418 U.S. 323, 344-45 (1974).
"  Echan, T he Use of Injunctions in Political Campaigns, 49 L.A.B. Bull. 229, 231 (1974).
’* W ilson v. Los A ngela County Superior Court, 13 Cal. 3d 652, 661-62, 119 Cal. Rptr. 468, 474, 

532 P.2d 116, 122 (1975) (incumbent had obtained a preliminary injunction b a m n ; his opponent 
from publishing or distributing leaflets in which were reproduced seven-year-old newspaper a r u d a  
detailing a bribery indictment against the incumbent: the original leaflets did not explain that the 
incumbent later had been acquitted, nor did they indicate the age of the articles. N otw uhsunding this, 
the injunction was reversed.
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tain an injunction barring his opponent from publishing even a de­
famatory statement, absent extraordinary circumstances.”  State 
commissions on fair campaign practices provide an alternative for 
candidates who believe they have been wronged by a false campaign 
statement. In those localities where they have been established, these 
bipartisan panels hear complaints about campaign tactics and issue 
opinions valued for the publicity they generate for the complaining 
party seeking vindication. Given the alternatives available to candi­
dates, enacting a campaign falsity statute is not the answer.

The United States Supreme Court has noted that erroneous state­
ments are inevitable in public debate and, therefore, false statements 
negligently made must be constitutionally protected so that free 
speech will have “ breathing space”  to survive.100 This rationale may 
explain the courts’ narrow construction of even those regulations 
aimed at false statements knowingly made. Although knowingly 
false statements properly are not afforded constitutional protection, 
a regulation attempting to proscribe such statements could cut peril­
ously close to legitimate, protected speech.

As an illustration, consider the plight of hypothetical candidate 
Jones. As county commissioner, Jones supported proposed outlays 
in the county human services budget for bicycle trails and a county 
library. Subsequently, the proposed budget was amended to include 
an SI8,000 allocation for new administrative positions. As a matter 
of principle, Jones voted against the entire county budget because it 
contained the 518,000 provision. The county board adopted the 
budget and, at election time, Jones made much of his support for 
human services. Candidate Smith, seeking to unseat Jones, saw a 
chink in the incumbent’s armor. Smith distributed a pamphlet ac­
cusing Jones of not actually supporting the programs of which 
Jones now spoke so highly. By citing Jones’ “ no”  vote on the 
county budget, Smith’s literature concluded that Jones did not sup-

-  id.
See N ear v. Minnesota ex rel. Olson, 283 U .S. 697 (1931), in which the U.S. Supreme Court held 

that a prior restraint on a publication referring to the malfeasance of public officers would violate the 
first and fourth amendments.

T he U .S. district court in Vanasco declined to consider w hether the imposition of an injunction 
forbidding a candidate from distributing an allegedly misleading statement would violate the U.S. 
Constitution. Vanasco, 401 F. Supp. at 100.

See New York T im es Co.. 376 U.S. at 271-72; G arrison, 379 U.S. at 73-74.
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port the human services allocations. “ Jones is not a supporter of 
programs for the elderly,”  the pamphlet proclaimed.

If Jones loses the election, he could bring an election contest, ac­
cusing Smith of violating the state’s campaign law. Yet because the 
statute proscribes only false statements made knowingly, a court 
would likely find Smith’s statements to be lawful. The statute only 
proscribes knowingly false statements of fact, and Jones did cast a 
“ no”  vote on the county budget. Smith simply drew an inference 
from that fact to buttress his opinion that Jones had not supported 
human services. These facts faced the Minnesota Supreme Court in 
Kennedy v. Toss.101 The court in that case found no violation of the 
campaign falsity statute.'01 But regardless of the outcome, and de­
spite expedited procedures, an election contest and the inevitable ap­
peal will create a period in which the voters’ representation on the 
county board will be uncertain.

A more effective way to combat an opponent’s charges is to use 
the same public forum which gave life to the charges initially. In 
our hypothetical, candidate Jones could have turned the liability 
into an asset. Before election day, Jones could distribute flyers, hold 
news conferences and use his speaking opportunities to accuse 
Smith of misrepresenting his voting record. Jones could explain the 
reasons for his “ no” vote on the budget and detail how he has sup­
ported public services. Further, Jones could turn the issue to his 
advantage by depicting himself as a public servant who works to 
ensure that taxpayers’ money is used for public services and not 
increased government bureaucracy.

There will be occasions where a candidate will not be able to 
adequately refute an opponent’s charges. The candidate admittedly 
is at a disadvantage when forced to convince voters that an oppo­
nent’s charge, once made, is groundless. The broadside may come 
too late in the campaign or the candidate may not have sufficient 
campaign funds to reach the voters with a response. These factors 
are inherent in the political process of a democracy. A candidate can 
best protect himself by aggressively presenting his case to the voters 
and anticipating where he may be vulnerable to attack from an

"■ 304 N .W .2d 299 (M inn. 1981).
Id. ai 300. "T h e  public ii adequately protected from such extreme inference.! by the campaign 

proceu itself." Id.
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opponent.101
V. Conclusion

The seventeen existing campaign falsity statutes have much in 
common. They prohibit any person from publishing or distributing 
false statements about a candidate for public office. Except for the 
Indiana law and a provision in the Mississippi statute, the cam­
paign falsity statutes conform to the constitutional “ actual malice”  
standard of New York Times v. Sullivan. Except for the Oregon 
statute, these laws establish criminal sanctions for campaign falsity 
violations.

The campaign falsity statutes are rarely invoked. Most of the re­
ported cases are election contests, not criminal prosecutions. The 
plaintiffs arc usually defeated incumbents. Appellate courts strictly 
construe the statutes’ provisions and tend to give a broad interpreta­
tion to challenged statements. As a result, courts rarely find cam­
paign falsity violations.

Although most campaign falsity statutes satisfy constitutional re­
quirements, their advisability is questionable. The statutes are inef­
fective in combatting calculated campaign falsity, and candidates 
have an effective way to respond to such attacks through their access 
to the media and the public. Moreover, the statutes regulate an area 
of expression that lies at the core of the first amendment’s freedom 
of speech guarantees. Campaign falsity statutes, then, are unneces­
sary and undesirable. They are a poor alternative to free and unfet­
tered discussion of public affairs.

Richard F. Neel, Jr.
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1,1 For a contrary view, see Note, G u tte r Politics and the First Amendment, 6 Valparaiso L. Rev. 
185, 203-12 (1972).
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IN THE HOUSE BY THE STATE AFFAIRS C O M M U T E !

CS FOR H OUSE BILL NO. 327 (State Affairs)

IN THE L E G I S L A T U R E  OF THE STATE OF AL ASKA

FOURTEENTH LEGISL A T U R E  - FIRST SESSION

A  BILl.

For an Act entitled: "An A c t  r e l ating to the disclosure of information."

BE IT ENACTED BY THE L EGISL A T U R E  OF THE STATE OF ALASKA:

* Section 1. FINDING. The legislature finds that free access to i n f o r­

mat i o n  at all levels of state g o vernment and concerning issues b e f o r e  the 

legislature is critical to the exercise of legislative resp onsibilities 

un d e r  Article II of the A l a s k a  constitution. The legislature further finds 

that retaliation for p r o v iding informa tion to a legislator impairs the 

people's rights to f r eedom of speech and to petition the government under 

A r t i c l e  I of the A l a s k a  constitution.

* Sec. 2. AS 39.51.020(c) is amend ed to read:

(c) A  viola tion of this section is a class A  misdemeanor.

* Sec. 3. AS 39.51 is a m en ded b y  adding n e w  sections to read:

Sec. 39.51.040. L E G I S L A T I V E  ACCESS TO PUBLIC INFORMATION. (a) 

A n  employee of a public a genc y shall cooperate w i t h  the request of a

legislator for public i n fo rmation or a public record under AS 09.25.-

110 and 09.25.120.

(b) A  public agency m a y  not impose restrictions on the release 

of information to a legislator or a legislative committee unless those 

restrictions apply equally to the release of informa tion to other 

members of the public.

(c) In this section, "public agency" includes the state, a 

public or quasi-public corporation  or authority established b y  law, 

the Unive r s i t y  of Alaska, and a political subdivision of the state.

(d) A  v i o l a t i o n  of this section is a class A  misdemeanor.

-1- CSHB 3 2 7 (SA)
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Sec. 39.51.050. R ETALI A T I O N  FOR COMMUNICATING PROHIBITED. (a! 

Except as provided in (b) of this section, a public a ge ncy m a y  not 

dismiss, demote, suspend, lay off, or otherwise subject an employee to 

disciplinary action for communicati ng to a legislator or legislative 

committee information relevant to a legislative inquiry unless disclo-; 

sure of the information is p rohibi ted by law. A  public a g e n c y  may 

require an employee w h o  is communicating to a l egislator or legisla­

tive committee on b e h a l f  of a person or entity other than the agency 

to state clearly to the legislator or committee that the communication 

is not on behalf  of the agency and m a y  prohibit the employee from 

m a k i n g  the communica tion during the employee's hours of work. H o w­

ever, an agency m a y  n o t  u n r e a s o n a b l y  deny an employee's r e q u e s t  for 

annual or personal leave or leave wit hout pay to presen t information
. t

to the legislature.

(b) A  public agency m a y  discipline an employee who has principal 

responsibility for the d e t e rmination of policy or who  has principal 

responsibility for the w a y  in w h i c h  policies are i m p l e m e n t e d  for 

communicating an opin ion contrar y to the agency's official o p i n ion to 

a legislator or legislative committee about a j o b - r e l a t e d  matter. 

However, an agency m a y  n ot discipl ine the employee for communicating 

information about a v i o l a t i o n  or suspected v i o l ation of statute or 

regulation.

(c) If an employee believes that a public a gency  has taken 

disciplinary action in v i o l a t i o n  of (a) of this section, the employee 

m a y  request a legislative comm ittee to investigate the matter. The 

committee's investigation is not a public record under AS 09.25.110. 

Committee meetings on the m a t t e r  m a y  be held in executive session 

under AS 44.62.320.

(d) At the r e quest of an employee, a legislative co mmittee may 

CSHB 3 2 7 (SA) -2-
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W t U V l  4

refer a violation of this section to the attorney general. The attor­

ney general shall investigate each referral and report the results of 

the investigation to the committee.

(e) If an employee is disciplined within 90 days after 

communicating to a legislator or a legislative committee, the public 

agency shall provide the committee w i t h  information and justification 

for the disciplinary action if a legislative committee requests the 

information.

(f) An employee who has b e e n  d i scipline d in viol ation of (a) of 

this section has a private cause of action against the agency for 

reinstatement, lost wages, other compensation and damages, and for 

reasonable attorneys fees incurred in connection w i t h  the disciplinary 

action.

(g) A  public agency shall advise an employee in w r iting  at the 

time of hiring of the employee's rights u n d e r  this section.

(h) The protections of this section do not apply to an employee 

if the employee k n o w i n g l y  c ommunicated false information or if the 

employee violate d a law in m aking the communication.

(i) In this section "public agency" includes the state, a p o l i t­

ical subdivision of the state, a public or quasi-public corporation or 

authority established b y  law, and the U n i v e r s i t y  of Alaska.

(j) A  v iolation of this section is a class A  misdemeanor.

3- CSHB 3 2 7 (SA)



MEMORANDUM State of Alaska
t o .  Nevette Bowen, Legislative Aide d a te :  April 2 A , 1985

to Rep. Katie Hurley
FILE NO:

TELEPHONE NO. 4 6 5“3600

f r o m  Norman C. Gorsuch s u b je c t  Review  of CSHB 327,
A t t o r n e y  General legislative wit-

Bys Susan D. C q J ^ L<3 ^ 5 ^ '
Assist ant At tor n e y  General 
Governmental A f f a irs-Jun eau

nesses

I have reviewed Terry's w o r k  draft of CSHB 327 and am 
concerned that the legislative committee's ability to investigate 
suspected unlawful job retal iation m a y  impinge the employee's 
right to have personnel records kept confidential. I assume in 
m o s t  circumstances a legislative inves tigation w o u l d  be prompted 
by a disciplined employee's complaint, so the employee w o u l d  not 
object to the legislative committee acc essing personnel records. 
However, there might be an u n c o o p e r a t i v e  employee whose privacy 
rights in those records should be preserved, if demanded. T h e r e­
fore, I suggest the following to be inserted in a n e w  para graph 
to AS 39.51.050:

(_) A  public agency m a y  not disclose personnel records 
that are confidential by law to a legislative committee 
under (c) or (e) of this section unless the disciplined e m­
ployee waives their confidentiality.

Please call if you have questions.

SDC/pjg

cc: Deborah Neidermeir, Legislativ e Aide
to Rep. Koponen

Theresa Cramer, Legal Services Div. 
L e gis lative Affairs A gency

02001A(Rev 10^79)



TO: Representative Koponen

FROM: Deborah Niedermeyer, Aide to House HESS Committee

RE: State Affairs CS for HB 327, "Whistleblowers"

DATE: 24 April, 1985

Comparison of CS with Original Bill

page 1, lines 23-26: The addition of this subsection is in response
to the difficulty sometimes experienced by legislators in obtaining 
public information. Some departments (DHSS for example) have at 
times instituted a policy of requiring legislators to make a written 
request to the Carmissioner for information when the same information 
was available to the general public simply through a verbal request 
to a local office.

page 1, lines 27-29: The bill has changed from using the concept of
"public employee" to the concept of "public agency". This is a 
drafting rather than a substantive difference. The definition of 
"public agency", however, does not include the Alaska Railroad.

page 2, line 4: The CS adds "ccmmunicate to a legislator". This
would protect a public employee's right to speak freely to any one 
legislator as well as the right to testify before a legislativ > 
committee.

page 2, lines 7-15: The CS adds language which allows a public
agency to require an employee to make it clear that the employee is 
expressing a personal opinion, not the policy of the employer. It 
also allows a public agency to forbid testifying on paid work time. 
However, the employer may not unreasonably deny personal leave or 
leave without pay to the eitployee for the purpose of testifying.

page 2, lines 16-23: The CS specifies that principal policy-makers
(commissioners for example), may be subject to discipline if they 

express opinions contrary to the agency's official opinion, UNLESS 
THEY ARE INFORMING THE LEGISLATURE ABOUT A  VIOLATION OR SUSPECTED 
VIOLATION OF LAW OR STATUTE.

page 2, line 29: The CS retains the language which forbids a legis­
lative committee to refer a possible violation of the whistleblower 
law to the A G  without the employee's consent.

page 3, line 15-16: Adds a new section which requires the employee
to be informed of the whistleblower law at the time of hiring. (The 
model law required posting of notices.)

page 3, lines 17-19: Adds a section to protect employers from
employees who knowingly provide false information to the Legislature.



MEMORANDUM State of Alaska
t o : N e v e t t e  Bowen, L e gislativ e Aide  date: April 24, 1985

to Rep. Katie H u rley
FILE NO:

TELEPHONE NO: 465-3600

f r o m :  N o r m a n  C. G o rsuch s u b je c t :  R e v i e w  of CSHB 327,
A t t o r n e y  General legislative wit-

D. CqJ

nesses

By: Susan
As s i s t a n t  A t t o r n e y  General 
Gover n m e n t a l  A f f a i r s - J u n e a u

I have r e v i e w e d  Terry's w o r k  draft of CSHB 327 and am 
conce r n e d  that the legislative committee's a b ility to investigate 
suspe c t e d  u n l awful  job r e t a l i a t i o n  m a y  impinge the employee's 
right to have per sonnel records kept confidential. I assume in 
m o s t  circumsta nces a legislative invest i g a t i o n  w o u l d  be prom pted 
by a discipl ined employee's complaint, so the employee w o u l d  not 
object to the legislative committee accessi ng personnel records. 
However, there m i g h t  be an u n c o o p e r a t i v e  employee w hose  priv acy 
rights in those records should be preserved, if demanded. T h e r e­
fore, I suggest the following to be inserted in a n e w  paragraph 
to AS 39.51.050:

(_) A  public a g e n c y  m a y  n o t  disclose p e r s o n n e l  records 
that are conf idential b y  law to a legislative committee 
u n d e r  (c) or (e) of this section unless the d iscipl ined e m­
ployee  w aives their confidentiality.

Please call if y o u  have questions.

SDC/pjg

cc: D e b o r a h  Neidermeir, L e g i s l a t i v e  Aide
to R e p . K o p o n e n

T h e r e s a  Cramer, Legal Services Div. 
Le g i s l a t i v e  Affairs  A g e n c y



TO; Th* Alaska Stat*

April 18, 1985

I vould lik* to take this tin* to addremm the oosnitt** 
concerning the bill before you no*, House Bill #327. I 
vhole-heartedly support this bill, because I recently becane an 
example of this exact same problem.

On Jan, 26, 1985, I testified before a teleconference concerning 
H.B. #5, vhich sons of you might remember. By testimony van 
given after vork hours and was the beginning of a nightmare, My 
testimony becane headlines and a subject for the Fairbanks North 
5tar Borough Aaministration. On Feb 7, 1985, I vas terminated, 
because of toy testimony. Several of the top Borough officials, 
including the Mayor, gave public statements to th* press and 1 
news media, stating these facta. This type of retaliation earn 
very stressful. My professionsal career and reputation vas 
permanently damaged, not only by the public termination, but 
also by the Adninstration making public .statements about me.

X vae told on three eeparats occasions, that I vas not to talk 
to any legislators or representatives. My termination and 
testimony vas on the front page of the local nevspaper* at least 
four times, This caused a great personal esbarrassssnt to me, 
and to my family. My family suffered financial lasses and 
pressures. The Adninstration kept the looal newspapers 
'informed" about their concern of sy testimony to the 
legislators, and the media printed every story, of theirs.

It finally came to the point that I could not support my family, 
I filed for un-employment, but vas refused because I had been 
terminated and was penalized a six veek penalty. I then decided 
to file a civil lav suit.



4

Page 2

.On March 2S, 19B5, I returned to work. My returning to vork, 
vith back vages, still does not heal the voundB or repair the 
damage to my career, or punish the actual persons responsible 
for my embarrassments. Returning to VDrk does not pay for all 
the late bills, late charges or my childrens embarrassment 
because of their father in the paper.

A person has the right to talk vith you, however,•• they must be 
somehov protected. Since my termination and re-instatement, I 
have been contacted by other persons that are in the same 
position. Something must be done to protect them, uoon,

1 am sorry I can not be here in person to give this to you. 
Again am fearful that I might lose my position, even ot the 
writing of this letter, Please, I ask you aa a citizen, 
presently employed, puBh this legislation through.

Respectfully

• ■ . . . .••I?..-



Q. What are lifeline rates and  
how many states have them? 
A. Lifeline rates give eligible 
consumers, usually the elderly 
and others with low incomes, a 
price discount on a basic 
amount of electricity or other 
utilities. The goal of lifeline 
rates is to enable low-income 
consumers to purchase a basic 
amount of electricity necessary 
for sustaining a decent standard 
of living. According to the 
National Association of Regula­
tory Utility Commissioners 
(NARUC), states which have 
lifeline rates are: Alabama, 
California, Georgia, Massachu­
setts, Minnesota, Montana, Ne­
vada, New Hampshire, New 
Jersey, Oklahoma, Wisconsin, 
and the District of Columbia. 
States which are considering 
lifeline proposals or have test 
programs are: North Carolina, 
New York, Maine, Delaware 
and Arizona, according to 
NARUC.
Q. How m any states have 
called . for a constitu tional 
amendment for a balanced fed­
eral budget?
A. Thirty-two states, two shy 
of the 34 needed, have called for 
a constitutional convention to 
require a balanced federal bud­
get. There is no constitutional 
or statutory deadline for the re­
maining two states to call for a 
convention. However, a state 
may revoke its call at any time 
until 34 states have passed reso­
lutions. Most recently, the Mon­
tana and California supreme 
courts have struck ballot initia­
tives calling for a convention on 
the basis the measures in­
fringed on legislative powers. 
The 32 states which have called 
for constitutional conventions

and the dates of action for each 
are: Alaska (1982), Arizona 
(1979, 1977), Arkansas (1979), 
Colorado (1978), Delaware
(1975), Florida (1976), Georgia
(1976), Idaho (1979), Indiana 
(1979), Iowa (1979), Kansas 
(1978), Louisiana (1979, 1978,
1975), Maryland (1975), Missis­
sippi (1975), Missouri (1983), 
Nebraska (1976), Nevada (1979, 
1977), New Hampshire (1979), 
New Mexico (1976), North Caro­
lina (1979), North Dakota
(1975), Oklahoma (1976), 
Oregon (1977), Pennsylvania
(1976), South Carolina (1978,
1976), South Dakota (1979), 
Tennessee (1977), Texas (1978), 
Utah (1979), Virginia (1976), 
Wyoming (1977).
Q. Which states have passed 
whistleblower laws?
A. Whistleblower laws protect 
employees who “ blow the whis­
tle” on improper practices by 
their employers. California,

-i-̂ calendar
Even ts
A p ril 24-26—S outhern  Region S ta te  
T reasu re rs  A nnual M eeting, A she­
ville, N.C., Grove P ark  Inn, Pohlniann, 
Lexington.
A p ril 29-M ay 1—NCLG S pring  M eet­
ing, W ashington. D.C., F eigenbauni. 
Lexington.
M ay  8-10—NCSL S tate-Federal A s­
sem bly, W ashington. D.C., H y a tt R e­
gency/Capitol H ill. C arden, D.C.
M ay 8-10—W estern Region S la te  T rea­
surers Meeting, S eattle , W ash., S eattle  
Sheraton  Hotel and Towers, Pohl- 
m ann, Lexington.
M ay 8-11—Southern  Conference of A t­
to rn ey s  G en e ra l, L ou isv ille . K y.. 
Brown Hotel. W illiam s, A tlan ta .
M ay  19—NASIS F inance and Execu­
tive C om m ittee M eetings, N ew port. 
R.I.. Treadw ay Inn. Parish , Lexington.

Connecticut, Illinois, Kansas, 
Louisiana, Michigan, Ohio, 
Oregon, Maine, Michigan, New 
York, and Rhode Island have 
some form of whistleblower 
laws. Courts in California, Con­
necticut, Indiana, Massachu­
setts, Michigan, New Hamp­
shire, New Jersey, Oregon, 
Pennsylvania, and West V ir­
ginia have banned retaliatory 
firings. A model whistleblower 
law was published in CSG’s 
Suggested State Legislation 
1982, pp. 155-157.

*' \ .«* ;y* i ••' • .. . ¥ ' :The States Information Cen­
ter (SIC) inquiry service can 
help you locate relevant infor­
mation quickly and will respond 
to requests by phone or letter. 
The SIC maintains statistical 
information and program docu­
ments, as well as lists of re­
sources, on issues of concern to 
state governments. The service 
is confidential and free to state 
officials and staff. Write or call 
Debbie C. Tillett or Shery 
Kearney: The Council of State 
Governments, States Informa­
tion Center, Iron Works Pike, 
P.O. Box 11910, Lexington, KY 
40578, (606) 252-2291.
M ay 20-21—NASIS E astern  Regional 
M eeting, Newport, R.I., Treadway Inn, 
P arish , Lexington.
J u n e  5-7—Conference of W estern A t­
to rneys G eneral A nnual M eeting, 
Ju n eau , A laska, Stockholm, San F ra n ­
cisco.
J u n e  6-8—NCSL ' xecutive C om m it­
tee M eeting. P ittsburgh . Pa., Lake, 
D enver.
J u n e  9-12—E aste rn  Region S ta te  
T reasu re rs  M eeting, V ergennes, Vt., 
Basin H arbor Club, Hebard. M ont­
pelier.
J u n e  10-12—N ational S ta te  A uditors 
Association A nnual Meeting, Phoenix, 
Ariz., Pointe Resort, Pohlm ann, Schu­
m acher, Lexington.
J u n e  16-20—Leaders’ Advanced M an­
agem en t P rogram , Boston, Mass., 
Boston U niversity, Lakis. Boston (617) 
267-S120.
J u n e  17-21—W estern Governors' A s­
sociation A nnual M eeting, W aikiki. 
H aw aii, Sheraton  W aikiki, Madde. 
Colorado.
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c o u r t  ac t ion s

C o n t r o l l e d  Substances

. .. ' -r • -
m a in in g  su c h  s u b s ta n c e ,  shall be 
in o p iu m  o r  h e r o i n ”  a n d  i f  the 

m ix tu re  in vo lv ed :  
an 14 g ra m s ,  s u c h  p e r s o n  shall be 
1 to  a  te r m  o f  a t  leas t  14 years  in 
ess th a n  S50.000. 
n 28 g ra m s ,  su ch  p e r s o n  shall be 
j  to  a  te rm  o f  a t  leas t  18 years  in 
css th a n  $100 ,000 .  

shal l  be  p u n i s h e d  as  a  fe lon  and 
ea rs  in  th e  s t a t e ’s p r i s o n  a n d  shall

I t h r o u g h  6 is n o t  e lig ib le  fo r  early 
enced a s  a  c o m m i t te d  y o u th fu l  of- 
s u s p e n d  the  s e n te n c e  o r  p lace the 
, th e  se n te n c in g  ju d g e  m a y  reduce 
n th e  a p p l ic a b le  m i n im u m  prison 
su s p e n d  th e  p r i s o n  te rm  imposed 

ich p e r s o n  h a s ,  to  th e  best  o f  his 
ce in  th e  id e n t i f ic a t io n ,  arres t ,  or 
s, c o -c o n s p i r a io r s ,  o r  principals  if 
1 a  f in d in g  th a t  th e  p e r s o n  to  be 

is s is tance .
’. t h r o u g h  6 sha l l  r u n  consecutively 
n o f  a n y  se n te n c e  b e in g  served by

p ro v id e d  in S ec t io n s  2 th rou gh  6 
ic ted  o f  c o n s p i ra c y  to  c o m m it  any

ibility c lause .]  

ause .]

fectivc d a te . ]

Protection o f Public Employees Act
T h i s  d r a f t  ac t  p ro v id e s  p r o t e c t i o n  to  e m p lo y e e s  w h o  r e p o r t  a  v io la t io n  o r  / 

su s p e c te d  v io la t io n  o f  s t a t e ,  loca l o r  fe d e ra l  law .  I t  a lso  p ro te c ts  em p loy ees  w h o  
p a r t i c ip a te  in  h e a r in g s ,  in v e s t ig a t io n s ,  leg is la t ive  in q u i r ie s  a n d  
P e n a l t ie s  a n d  re m e d ie s  a r c  sp ec if ied .

T h is  d r a f t  leg is la t ion  is b a s e d  o n  a  M ic h ig a n  s t a tu t e .

S u g g e s te d  L eg is la t io n  

(T it le ,  e n a c t in g  c lau se ,  e tc .)

S e c t io n  1. [Short Title.] T h i s  a c t  m a y  b e  c i ted  as  th e  [s tate] P ro te c t io n  o f  
P u b l i c  E m p lo y e e s  A c t .  ; X

S ec t io n  2. ]Definitions.] A s  u se d  in  th is  a c t :  -„r.
(1) ‘‘E m p l o y e e ”  m e a n s  a  p e r s o n  w h o  p e r f o r m s  a  service fo r  w ages o r  

o th e r  r e m u n e r a t io n  u n d e r  a  c o n t r a c t  o f  h i re ,  w r i t te n  o r  o ra l ,  express  o r  im ­
p lied .  E m p lo y e e  in c lu d es  a  p e r s o n  e m p lo y e d  b y  th e  s t a te  o r  a  po li t ica l  s u b ­
d iv is io n  o f  th e  s t a te  excep t  s t a t e  c la s s if ied  civil serv ice.

(2) “ E m p l o y e r ”  m e a n s  a  p e r s o n  w h o  h a s  o n e  o r  m o r e  em p loy ees .  
E m p l o y e r  in c lu d e s  a n  a g e n t  o f  a n  e m p lo y e r  a n d  th e  s t a te  o r  a  po l i t ica l  s u b ­
d iv is io n  o f  th e  s ta te .

(3) “ P e r s o n ”  m e a n s  a n  in d iv id u a l ,  so le  p ro p r ie to r s h ip ,  p a r tn e r s h ip ,  
c o r p o r a t i o n ,  a s s o c ia t io n ,  o r  a n y  o th e r  legal en t i ty .

(4) " P u b l i c  b o d y ”  m e a n s  all  o f  th e  fo l lo w ing :
(i) A  s ta te  o f f ic e r ,  e m p lo y e e ,  ag e n c y ,  d e p a r t m e n t ,  d iv is ion ,  b u re a u ,  

b o a r d ,  c o m m is s io n ,  c o u n c i l ,  a u th o r i t y ,  o r  o th e r  b o d y  in  th e  executive  
b ra n c h  o f  s t a te  g o v e rn m e n t .

(ii) A n  a g en cy ,  b o a r d ,  c o m m is s io n ,  co u n c i l ,  m e m b e r ,  o r  e m p lo yee  
o f  th e  leg is la tive  b r a n c h  o f  s t a le  g o v e r n m e n t .

(iii) A  c o u n ty ,  c i ty ,  t o w n s h i p ,  v il lage ,  in te rc o u n ty ,  in te rc i ty ,  o r  
r e g io n a l  g o v e rn in g  b o d y ,  a  c o u n c i l ,  s c h o o l  d is tr ic t ,  spec ia l  d is tr ic t ,  o r  
m u n ic ip a l  c o r p o r a t i o n ,  o r  a  b o a r d ,  d e p a r t m e n t ,  c o m m is s io n ,  c o u n c i l ,  a g e n ­
cy ,  o r  a n y  m e m b e r  o r  e m p lo y e e  th e r e o f .

(iv) A n y  o th e r  b o d y  w h ic h  is c re a t e d  by  s ta te  o r  local a u th o r i t y  o r  
w h ic h  is , r im a r i ly  fu n d e d  b y  o r  t h r o u g h  s t a te  o r  loca l a u th o r i t y ,  o r  an y  
m e m b e r  o r  e m p lo y e e  o r  t h a t  b o d y .

(v) A  law  e n f o r c e m e n t  a g e n c y  o r  a n y  m e m b e r  o r  e m p lo y e e  o f  a  law  
e n f o r c e m e n t  a g e n c y .

(vi) T h e  ju d i c i a r y  a n d  a n y  m e m b e r  o r  e m p lo y e e  o f  th e  ju d ic ia ry .

S e c t io n  3. [Protection.] A n  e m p lo y e e  sh a l l  n o t  d is c h a rg e ,  th r e a te n ,  o r  
2 o th e rw is e  d i s c r im in a te  a g a in s t  a n  e m p lo y e e  r e g a r d in g  th e  e m p lo y e e ’s c o m -

• V S  ■■■■■.
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P r o t e c t i o n  o f  P u b l ic  Employe^

p c n s a t io n ,  t e r m s ,  c o n d i t io n s ,  lo c a t io n ,  o r  p r iv ileges  o f  e m p lo y m e n t  becaujt 
th e  e m p lo y e e ,  o r  a  p e r s o n  a c t in g  o n  b e h a l f  o f  th e  e m p lo y e e ,  repor ts  or U 
a b o u t  to  r e p o r t ,  v e rb a l ly  o r  in  w r i t in g ,  a  v io la t io n  o r  a  su sp e c ted  violation 
o f  a  la w  o r  r e g u la t io n  o r  ru le  p r o m u lg a t e d  u n d e r  th e  law  o f  this state, a 
p o l i t ic a l  su b d iv is io n  o f  th is  s t a t e ,  o r  the  U n i te d  S ta te s  to  a  pub lic  body, 
u n le s s  th e  e m p lo y e e  k n o w s  t h a t  th e  r e p o r t  is fa lse ,  o r  b ec a u se  an  employee 
is r e q u e s te d  b y  a  p u b l ic  b o d y  to  p a r t ic ip a te  in  a n  in v e s t ig a t io n ,  hearing, or 
in q u i ry  h e ld  b y  t h a t  p u b l i c  b o d y ,  o r  a  c o u r t  a c t io n .

1
2
3
4
5
6 
7

S ec t io n  4 .  [Relief and Damages.]

(a) A  p e r s o n  w h o  a lleges  a  v io la t io n  o f  th is  a c t  m a y  b r in g  a  civil action 
f o r  a p p r o p r i a t e  in ju n c t iv e  re l ie f ,  o r  a c tu a l  d a m a g e s ,  o r  b o t h  w i th in  90 days 
a f t e r  th e  o c c u r r e n c e  o f  th e  a lleg ed  v io la t io n  o f  th is  a c t .

(b )  A n  a c t i o n  c o m m e n c e d  p u r s u a n t  to  S e c t io n  4 (a)  m a y  b e  b ro u g h t  in 
th e  c i r cu i t  c o u r t  f o r  th e  c o u n ty  w h e re  th e  a lleg ed  v io la t io n  o c u r red ,  the 
c o u n ty  w h e re  th e  c o m p l a i n a n t  res id es ,  o r  th e  c o u n ty  w h e re  th e  person 
a g a in s t  w h o m  th e  civil c o m p l a in t  is f i led  re s id es  o r  h a s  th e i r  p r in c ip a l  place 
o f  bu s in e ss .

(c) A s  u sed  in  S e c t io n  4 (a ) ,  “ d a m a g e s ”  m e a n s  d a m a g e s  fo r  in ju ry  or 
lo ss  c a u se d  b y  e a c h  v io la t io n  o f  th is  a c t ,  in c lu d in g  r e a s o n a b le  a t t o r n e y  fees.

(d )  E m p lo y e e s  sh a l l  s h o w  by  c le a r  a n d  c o n v in c in g  ev id e n c e  t h a t  they or 
a  p e r s o n  a c t in g  o n  th e i r  b e h a l f  w e re  a b o u t  to  r e p o r t ,  v e rb a l ly  o r  in  writing, 
a  v io la t io n  o r  a  su s p e c te d  v io la t io n  o f  a  law  o f  th is  s t a te ,  a  p o l i t ica l  subdivi­
s io n  o f  th is  s t a t e ,  o r  th e  U n i te d  S ta te s  to  a  p u b l i c  b o d y .

S e c t io n  5. [Reinstatement.] A  c o u r t ,  in  r e n d e r in g  a  j u d g m e n t  in  a n  action 
b r o u g h t  u n d e r  t h ’s a c t ,  sh a l l  o r d e r ,  a s  th e  c o u r t  c o n s id e r s  a p p ro p r ia te ,  
r e in s ta t e m e n t  o f  th e  e m p lo y e e ,  th e  p a y m e n t  o f  b a c k  w ag es ,  fu l l  re insta te­
m e n t  o f  f r ing e  b e nep ' .s  a n d  s e n io r i ty  r ig h ts ,  a c tu a l  d a m a g e s ,  o r  a n y  co m ­
b in a t io n  o f  th ese  re m ed ie s .  A  c o u r t  m a y  a lso  a w a r d  th e  c o m p l a in a n t  all o r  a 
p o r t i o n  o f  th e  c o s ts  o f  l i t ig a t io n ,  incl- , :ng r e a s o n a b le  a t t o r n e y  fees and 
w i tn e s s  fees ,  i f  th e  c o u r t  d e te r m in e s  t. . lie a w a r d  is a p p r o p r i a t e .

1'iotcction of Pub

\ h e a r in g  o r  in. 

i a c t .

1 S e c t io n  9 .
2 a p p r o p r ia te :
\ t io n s  a n d  o b  

I S e c t io n  10

I S e c t io n  11
■ '  \ v y

1 S e c t io n  12

1
2
3
4
5

1
2
3

1
2

S e c t io n  6 .  [Fines. ]

(a) A  p e r s o n  w h o  v io la te s  th is  ac t  sh a l l  be  l iab le  fo r  a  civil f ine  o f  not 
m o r e  t h a n  [ a m o u n t ] .

(b) A  civil f ine  w h ic h  is o r d e r e d  u n d e r  th is  ac t  sha l l  be  s u b m i t t e d  to  the 
s t a te  t r e a s u r e r  f o r  d e p o s i t  in th e  g e n e ra l  fu n d .

S e c t io n  7. [Collective Bargaining.] T h i s  a c t  sh a l l  n o t  b e  c o n s t r u e d  to 
d im in i s h  o r  im p a i r  th e  r ig h ts  o f  a  p e r s o n  u n d e r  a n y  co l lec t ive  b a rg a in in g  
a g re e m e n t .

S e c t io n  8. [Exemption.] T h is  a c t  sh a l l  no t  b e  c o n s t r u e d  to  r e q u i r e  an  
e m p lo y e r  to  c o m p e n s a te  a n  e m p lo y e e  fo r  p a r t i c ip a t io n  in  a n  in v e s t ig a t io n ,

- -;>• ' ' Vj'WS.iV W ' • iV,-;*: '' ' • f  V
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P r o te c t io n  o f  P u b l i c  Employees

ir iv ilcgcs o f  e m p lo y m e n t  because 
If  o f  th e  e m p lo y e e ,  re p o r t s  o r  is 
io la t io n  o r  a  su s p e c te d  violation 
:d u n d e r  th e  la w  o f  th is  s ta te ,  a 
U n i te d  S ta te s  to  a  p u b l ic  body, 
is fa lse ,  o r  b e c a u se  a n  employee 
: in  a n  in v es t ig a t io n ,  h ea r in g ,  or 
r l  a c t io n .

this  a c t  m a y  b r in g  a  civil action 
lam a g c s ,  o r  b c th  w i th in  90 days 
n o f  th is  a c t .
iec t ion  4 (a)  m a y  b e  b ro u g h t  in 
: a l leg ed  v io la t io n  o c u r r c d ,  the 

th e  c o u n ty  w h e .e  th e  person 
tides o r  h a s  th e i r  p r in c ip a l  place

’ m e a n s  d a m a g e s  fo r  in ju ry  or 
iud ing  r e a s o n a b le  a t t o r n e y  fees, 
jn v in c in g  e v id en c e  th a t  they  or 
o r e p o r t ,  v e rb a l ly  o r  in  writing, 
a f  th is  s ta te ,  a  po l i t ica l  subdivi- 
pu b lic  b o d y .

id e r ing  a  j u d g m e n t  in  a n  ac tion  
: c o u r t  c o n  .d c rs  a p p ro p r ia te ,  

o f  b a c k  w ages ,  fu l l  re insta tc-  
a c tu a l  d a m a g e s ,  o r  a n y  com - 

a w a rd  th e  c o m p l a in a n t  all o r  a 
r e a s o n a b le  a t t o r n e y  fees and  
a w a r d  is a p p r o p r i a t e .

l iab le  fo r  a  civil f in e  o f  no t

; ac t  sha l l  be  s u b m i t t e d  to  the 
I.

ct shal l  n o t  be c o n s t ru e d  to 
de r  a n y  co llec tive  b a rg a in in g

be c o n s t ru e d  to  r e q u i re  an 
c ip a l io n  in a n  in v es t ig a t io n ,

1 S e c t io n  9 .  [Notices Posted.] A n  e m p lo y e r  s h a l l  p o s t  no t ic e s  a n d  u se  o th e r
2 a p p r o p r i a t e  m e a n s  to  k ee p  h is  o r  h e r  e m p lo y e e s  i n f o r m e d  o f  th e i r  p ro tec -

3 t i o n s  a n d  o b l ig a t io n s  u n d e r  th i s  a c t .
.; ■ * * '

S e c t io n  10. [Severability.] [ In se r t  s e v e ra b i l i ty  c lau se .]

S e c t io n  11. [Repeal.] [ In se r t  r e p e a l e r  c lause .]

S e c t io n  12. [Effective Date.] [ In se r t  e ffec t ive  d a te . ]

f • •- . . ' •• .'»i -j V'-"*' i V
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COEN CHRONOLOGY

JANUARY 25, 1985

Mike Oden testified to the House HESS Committee about the need 
for state-certification of asbestos workers. He described to the 
•committee gross mishandling of asbestos removal projects in the 
Fairbanks North Star Borough School District. (A verbatim transcript 
is in the packets.)

JANUARY 28, 1985
FNSB School officials denied what Oden said. School officials 

claimed there was no asbestos in Old Main School.

FEBRUARY 11, 1985

Both Mike Oden and his supervisor Barney Mulligan were fired by 
Fairbanks North Star Borough Director of Administration, Myrt 
C h a m e y .  Official statements said Oden "had destroyed the relation­
ship he had with the school district," and Mulligan was "not provid­
ing the direction necessary for Oden". There was seme question about 
the possibility of Mulligan's altering Oden's safety reports. It 
appeared possible that Mulligan had deleted Oden's descriptions of 
the mishandling of asbestos in the school removal projects.

FEBRUARY 15, 1985

Representative Koponen responded with his concern and began to 
investigate the need for "whistleblower legislation" for Alaska.

FEBRUARY 18. 1985

In an APRN radio interview, Fairbanks North Star Borough Mayor 
Bill Allen made it clear that Oden's testimony before the House HESS 
Committee was a factor in his firing.

EARLY MARCH, 1985
A  sample taken from the Old Main School furnace room proved to 

contain asbestos.

MID MARCH, 1985

Michael Oden arranged for Fairbanks labor attorney Will Schendel 
to represent him. The Fairbanks North Star Borough Assembly voted to 
give Myrt C h a m e y  $6000 for legal fees.

MARCH 24, 1985

Mike Oden was reinstated in his job. The out of court settle­
ment provided that

1) Oden be reinstated with back pay
2) The Borough acknowledge that Oden's safety reports were 

substantially correct as written

3) Oden agree to testify in any dispute over the firing of 
his supervisor, Mulligan

AT PRESENT

Mike Oden is back at work as Fairbanks North Star Borough safety 
inspector. Mulligan has not been reinstated.
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F ire d  in  asbestos issue  ,  i. f'/J  H  , j h b f  £? :

Borough official back
By SUSAN F IS H E R  

S ta f f  Writer 
A borou gh  sa f e ty  c o o rd in a to r  is 

b ack  on the  job  to day ,  b u t  h is  fo r­
m e r  s u p e rv is o r  h a s  not b een  re in ­
s t a te d  and  th a t  position, r i sk  m a n ­
a g e m e n t ,  could  be  r e v a m p e d  in the  
fu ture .

J a m e s  M ichael Oden re tu rn e d  to 
w ork  a s  s a f e ty  coo rd in a to r  today ,

w ithou t  loss of p a y  and  w ith  all leg ­
a l  c o s t s  p a i d .  O d e n  s u e d  t h e  
b oro u gh  a f t e r  h e  an d  R isk  M a n a g e r  
B a rn e y  M ull ig an  w e re  f i red  F eb .  8. 
On F r id a y ,  O d e n 's  a t to rn e y ,  Wil­
l iam  S chendel,  neg o t ia te d  a  s e t t l e ­
m e n t  w ith  boro ug h  a t to rn ey s .

M ulligan  h a s  no t not fi led su i t  n o r  
h a s  he been  re in s ta ted .

In  a  r e l a t e d  m a t t e r ,  a  s a m p le

O d e n  c l a i m e d  c o n ta i n e d  f r i a b le  
( a i r b o r n e )  a s b e s t o s  f r o m  M a in  
B uild ing  h a s  p rov ed  to  con ta in  no 
a s b e s to s  fo llow ing a n a ly s i s  by  a 
p r iv a te  A n ch o rag e  lab o ra to ry .

O d e n ’s  f i r in g  r e v o lv e d  a r o u n d  
s e v e r a l  i s s u e s ,  i n c l u d i n g  c o n ­
t ro v e rs ia l  te s t im o n y  h e  g av e  to a 
leg is la t iv e  c o m m it te e  e a r l i e r  this 
y e a r .  O den s a id  th e n  th a t  a sbes to s  
r e m o v a l  f r o m  lo c a l  s ch o o ls  h a d  
b e e n  m i s m a n a g e d .  H e  l a t e r  co r ­
r e c t e d  s o m e  of his  s t a te m e n ts ,  bu t 
s t o o d  f i r m  o n  M a i n  B u i l d i n g ,  
s a y in g  it  co n ta ined  a sb e s to s  m a t e ­
r i a l  d a n g e ro u s  to w o rk e rs .

School o ff ic ia ls  h a v e  c o n ce d ed  
t h a t  a n  a b a n d o n e d  bo ile r  roo m  in 
M a in  do es  h a v e  f r iab le  a sb es to s ,  
b u t  is no t a  h a z a rd  an d  d id  not r e ­
q u i r e  sp ec ia l  p re ca u t io n s  to  e n c a se  
th e  in su la t in g  m a te r ia l .

O den  in la te  J a n u a r y  took a  s a m ­
p le  in th e  bo ile r  ro o m  and  se n t  it to 
C h e m ic a l  a n d  G eo log ica l  L a b o r ­
a to r ie s  of A la sk a  Inc . An a na ly s is  
show ed  no asb e s to s  in th a t  s a m p le .

O d en ’s only  c o m m e n t  ab ou t  th a t  
f i n d in g  to d a y  w a s ,  “ A f te r  th e y  
a d m i t t e d  th e r e  w as  a sb es to s  th e re ,  
t h a t  p ro v e d  m y  p o in t .”

M a in  is one  of 11 school build ings 
w h e re  r e m o v a l  of all a sb e s to s  is 
sch ed u le d  by  la te  1986. Officials s a y  
in  all  c a se s ,  identif ied a sb es to s  h a s  
b e e n  c h e c k e d  f o r  e n c a s i n g ,  if  
n e c e s s a ry ,  to p re v e n t  f ibers  from

on job
bec o m in g  a irborne!7 )

M i n u te  a s b e s t o s  f i b e r s ,  i f  in-j 
h a le d ,  c an  y e a r s  l a t e r  le ad  to  lung 
d a m a g e  or c a n c e r .

T h i s  m o r n in g ,  M y r t  C h a m e y ,  
b o ro ug h  d ire c to r  of a d m in is t r a t iv e  
se rv ic e s ,  s a id  O den will con tinue  
r e p o r t in g  to h im  in th e  im m e d ia te  
f u tu r e .  C h a r n e y  f i r e d  O den  a n d  
M ulligan  w ith  th e  su p p o r t  of M ay or  
Bill Allen.

Allen is in J u n e a u  to day ,  a n d  his 
c h i e f  e x e c u t i v e  d i r e c t o r ,  G re g  
S trong ,  is a t te n d in g  a  s e m in a r  in 
A nchorage .  j

C h arn e y  s a id  O den 's  d u t ie s  will.* 
r e m a in  the  s a m e .  T hose  principal-,( 
ly a r c  to con du c t  f i re  and  s a f e ty  in-j 
spec t ions  of local public  schools .  |

As for  the  r isk  m a n a g e m e n t  posi­
tion, C h a rn ey  s a id  h e ’s  had  d iscus-’' 
sions w ith  Corroon an d  B lack  Inc., j 
the  b o ro ug h ’s  in s u ra n c e  b ro k e r ,  on 
p o s s ib ly  r e s t r u c t u r i n g  t h a t  job. 
‘‘W e 're  g e t t ing  so m e  ad v ice  from 
o th e r  peo p le ,”  C h a rn e y  s a id .  “ It 
m a y  be 1 will d o w n g ra d e  th a t  posi­
t ion ,” h e  sa id , b u t  no decis ion  has 
been m ade .

T h e  r isk  m a n a g e r ,  w ho s u p e r ­
vised  the  sa fe ty  co o rd in a to r ,  w as 
re sp o n s ib le  fo r  o v e rs e e in g  in su r ­
a n c e  c l a i m s ,  l a w s u i t s ,  w o r k e r s  
co m p en sa t io n  a n d  t a k in g  c o r r e c ­
tive o r  p re v e n t iv e  m e a s u r e s  to  r e ­
du ce  costs.

JA M E S ODENSafety coord inator back at work ( S t a i r p h o t o  b y  E r i c  m o h t i n g )



3/2V/fcr.Borough reinstates inspector
By TODD PARIS
Correspondent 

L ess  th a n  s ix  w eek s  a f te r  being 
fired  for w h a t  bo ro ug h  officia ls  c a l ­
led his " p o o r  job  p e r f o rm a n c e ” and 
"u n a u th o r iz e d  te s t im o n y "  befo re  a 
H ouse su b c o m m i t t e e ,  J a m e s  Oden 
h a s  been  re h i r e d  a s  a borough s a f e ­
ty  inspector.

O n F r i d a y ,  a t t o r n e y s  fo r  th e  
borough  and  O den  a g reed  to an  oui- 
o f-co u r t  s e t t l e m e n t  in  a l a w s u i t  
filed by Oden. T h e  a g re e m e n t  ca l l s  
for O den’s r e in s ta t e m e n t  w ith  no 
loss in pay  o r  bene f i ts  and  a lso  for  a 
l e t te r  to  b e  p lac e d  in  O d en ’s  p e r s o n ­
nel file s ta t in g  th a t  his  s a fe ty  in ­
spec t ion  r e p o r t s  con ta in e d  " s u b ­
s tan t ia l ly  a c c u r a t e ” in fo rm ation .

T h o s e  r e p o r t s  w e r e  c i t e d  b y  
Borough E x e c u t iv e  of A d m in i s t r a ­
t ive  Serv ices  M y r t  C h a rn ey  a s  one 
of the  re a so n s  O den  w a s  fired.

A F a i rb a n k s  a t to rn e y  who r e p r e ­

sen ted  O den in th e  ca se ,  sa id  the 
f i r i n g  v io l a t e d  O d e n 's  r i g h t s  to  
f r eed o m  of sp eech  and  to petition 
the  g o v e rn m en t .

T h e  te s t im o n y ,  befo re  a  House 
H e a l th  a n d  So c ia l  S e rv i c e s  S u b ­
committee?, d e a l t  with  th e  need for 
a  t r a in in g  p r o g r a m  for em p loy ees  
involved w ith  the re m o v a l  of asbes- 

■ tos  f ro m  a r e a  schools.
T h e  a g r e e m e n t  m a k e s  no ju d g e ­

m e n t  of l iab il i ty  in the  c a se ,  bu t 
O d en ’s  la w y e r  sa id  the  s a f e ty  in ­
sp e c to r  got v i r tu a l ly  e v e ry th in g  he  
w a n te d  f ro m  th e  law suit .

On S a tu rd a y ,  O den sa id  h e  h a d n ’t 
se e n  a  copy of th e  a g re e m e n t ,  and  
w a s  p u zz le d  by  i t s  r a p i d  s e t t l e ­
m e n t .

" I ’m  g l a d  t h e y  r e c o n s i d e r e d  
t h e i r  de c is io n  to  f i r e  m e , "  Oden 
sa id .  " B u t  I d o n ' t  u n d e rs ta n d  why 
th e y  d id  it so  soon .  M a y b e  th ey  
found ou t t h a t  w h a t  I w as  say ing

w as  t rue .  A nyw ay, I ’m  ju s t  g lad  to 
be going back  to w o rk ."

O d e n 's  te s t im o n y  c h a rg e d  tha t  
personne l w ork ing  in the  school d is ­
t r ic t 's  a sb es to s  re m o v a l  and  a b a t e ­
m e n t  p r o g r a m  d id n ' t  know  w h a t  
they  w e re  doing and  a s  a re s u l t  had  
c re a t e d  m o re  of a h e a l th  h a z a rd  
th a n  h ad  prev iously  ex is ted .

C harney ,  who w as n a m e d  a s  a  d e ­
fend an t  in th e  suit,  s a id  lie too is 
p le a s e d  w i th  th e  s e t t l e m e n t  a n d  
th inks i t ’s  in th e  bes t  in te re s t s  of the  
borough. When asked  if he felt the  
a g r e e m e n t  w a s  a d e f e a t  fo r  th e  
borough, he h ad  no c o m m e n t .

Also included in th e  s e t t lem en t  
a g r e e m e n t  is th e  r e co g n i t io n  by 
both  p a r t ie s  of the  need  for a  sa fe ty  
inspec tor  to " m a in ta in  ha rm o n iou s  
re la tions  w ith  the  School D is t r ic t” 
and  to  " r e d u c e  the  r isk  to those who 

(See ODEN, page 3)

O D EN  . . .
(Continued from page J) 

u s e  b o t h  s c h o o l  d i s t r i c t  a n d  
borough  fac i l i t ie s ."

O den w a s  p r im a r i ly  responsib le  
fo r  inspec ting  a r e a  schools on c o m ­
p liance  with s t a te  build ing and  f i re  
c o d e s .  D u r i n g  th e  r e m o v a l  of 
a sb e s to s  f ro m  a  n u m b e r  of schools 
d u r i n g  th e  p a s t  y e a r ,  O d en  r e ­
p o r ted  th a t  so m e  sp r in k le r  s y s te m s  
and  f i re  a l a r m s  h ad  been  d a m a g e d .
T h a t  p ro m p te d  h im  to in ves t ig a te  
s a f e t y  p r o c e d u r e s  fo l lo w e d  by  
those  rem o v in g  the  h aza rd o u s  in ­
s u l a t i n g  m a te r i a l ,  a n d  led  to  his
tes tim ony .

T he  borough  a g re e d ,  to  p a y  for 
co u r t  costs and  O den’s  legal fees.

M eanw hile  in Ju n e a u ,  F a i rb a n k s  
D e m o c r a t  N i i l o  K o p e n o n  s a i d  ; 
O den’s  f i r ing  led h im  to in tro du ce  a  
"w h is t le b lo w e r  bill” in the  Legisla- 1 
tu r e  l a s t  week. Kopenon sa id  th a t  < 
p iece  of legis la tion  is  in tended  to  < 
p r o t e c t  p u b l i c  e m p l o y e e s  f r o m  
poss ib le  pun it ive  action  resu l t in g  
f ro m  p o te n t ia l ly  d a m a g in g  t e s t i ­
mony.

Oden will re p o r t  for work to  th e  • 
B o rough’s Chief E x ecu tive  D irec ­
to r  G re g  S trong  on Tuesday .

I 5  f i
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F a i r l i i m l c
itenovutUm to resume
Asbestos from Hering tested

By SUSAN FISHER 
Staff Writer

A sbestos m a te r i a l  u n co v e re d  by 
w o rk e r s  a t  H er in g  A ud ito r iu m  is 
not the  kind th a t  c an  b e c o m e  easi ly  
a i rb o rn e ,  acco rd in g  to lab  resu l ts ,  
bu t  a i r  s a m p le s  w e re  ta k e n  T u e s ­
d a y  a s  a  p rec au t io n  and  w ork  oh Hie 
$2.1 mill ion reno va t ion  should  r e ­
su m e  n ex t  w eek.

T h e  w o r k  s i t e  w a s  o f f i c i a l l y  
o rd e re d  shu t  dow n M onday, an d  the 
b a lc o n y  a r e a  h a s  b e e n  e n c lo s e d  
w ith  p las t ic  coverings .

M eanw hile ,  th e  p r iv a te  c o n t r a c ­
to r ,  TCI L td .,  is n ego tia t in g  w ith  
l o c a l  f i r m s  f o r  r e m o v a l  of th e  
a s b e s t o s  b e f o r e  T C I ' s  w o rk  r e ­
su m e s .

A ccord ing  to school d is t r i c t  offi­
c ia l s ,  a  TCI w o r k e r  l a t e  F r i d a y  
a f t e r n o o n  r e m o v e d  a p o r t io n  of 
w h a t  he  su sp ec ted  to be  a n  a sb es to s  
m a te r i a l  in the  ba lcony . A sa m p le  
w a s  se n t  to A nch o rag e  fo r  tes ting , 
a n d  found to c o n ta in  one in 20 p a r t s  
a sb es to s ,  bu t  no t in a f r iab le  s ta te ,

off ic ia ls  s a y .  F r i a b le  m e a n s  easy  to 
c ru m b le ,  th u s  a sb es to s  f ibe rs  could 
b e co m e  a i rb o rn e .

L es R icd l in gc r ,  school facili ties 
p la n n e r ,  s a id  he  unoff ic ia lly  told 
th e  c o n t r a c to r  to s lo p  w ork ,  and  
M o n d a y  t h e  p r o j e c t  a r c h i t e c t ,  
USKH A rc h i te c ts  and  E n g in ee r s ,  
officially  o rd e r e d  th e  sh u t  down.

H e r i n g  A u d i t o r i u m  in  t h e  
L a th ro p  R y a n  school com p lex  on 
A irpo r t  W ay is u n derg o in g  re n o v a ­
tion to its a co u s t ic a l  and  e lec tr ica l  
s y s t e m s ,  w i th  m o s t  w o rk  in th e  
s t a g e  a r e a .

T h e  school d is t r ic t  h ad  not iden ti­
fied th e  a u d i to r iu m  as  con ta in ing  
a s b e s t o s  p r e v i o u s l y ,  a l t h o u g h  
L a th ro p  H igh School,' buil t  in the 
1950s, d o es  c o n ta in  l a r g e  q u a n t i ­
ties .  I l i s  one  of 11 d is t r ic t  build ings 
s l a t e d  for  a s b e s to s  r e m o v a l .  All 
iden t if ied  a s b e s to s  h a s  b e en  co n ­
ta in ed ,  school offic ia ls say .

A s a m p le  w a s  se n t  to  A n chorage  
S a tu r d a y  m o rn in g  for  lab  testing. 
R esu lts  w e re  re a d y  M onday.

R ic d l in g e r  s a i d  h e  a n d  r e p r e ­
s e n ta t iv e s  of TCI a n d  USKH m e t  
T u e sd a y  m o rn in g  with  the  borough  
e n g i n e e r i n g  d e p a r t m e n t  a n d  
O ceanT ech ,  th e  f i rm  t h a t  will o v e r ­
s ee  fu tu re  school a sb e s to s  rem o v a l .

T C I  h a s  b e e n  a u t h o r i z e d  to  
n e g o t ia te  w ith  a n y  of n ine f i rm s  
p rev io u s ly  qu a l i f ied  for a sb es to s  
r e m o v a l  w o rk ,  R ic d l in g e r  s a id .  
Most of those a r c  local com p an ies .

B e cause  the  a sb e s to s  ove r lay  is 
v e ry  th in  and a p p a re n t ly  p re s e n t  in 
l im ited  quan ti t ie s ,  th e  work is not 
expec ted  to be of s u c h  an  am o u n t  as  
to r e q u i r e  b id d in g ,  a c c o rd in g  to 
Ricdlinger.

Asbestos, a m in e ra l ,  is  fire r e s i s ­
t a n t  a n d  w a s  p o p u la r ly  u se d  in 
b u i ld in g  c o n s t ru c t io n  y e a r s  ago .  
S tud ies  h av e  shown, though ,  th a t  
a s b e s t o s  f ib e r s ,  if In h a le d ,  c a n  
m a n y  y e a r s  la te r  c a u s e  p e r m a n e n t  
lung d a m a g e  an d  poss ib ly  c a n c e r .  
The  body canno t d is lodge  the  f ibe rs  
from  th e  lungs. F e d e r a l  law  now 
re q u i re s  w o rke rs  to  w e a r  p ro t e c ­

t iv e  c lo th in g  a n d  p r o p e r  r e s p i r ­
a to r s  in working with asb es to s  th a t  
can  be c rum b led  o r  c ru shed  and  b e ­
co m e  a irborne .

R icd l in ge r  and  school physica l  
p lan t  d i r ec to r  M ichael P inon sa id  
today  th a t  this p a r t ic u la r  a sb es to s  
is  no t f r ia b le .  T h e y  a s s u m e  th e  
w o r k e r  w a s  not d an g e ro u s ly  e x ­
posed  s in ce  the  w ork e r  h a d  indi­
c a t e d  to  h is  s u p e r v i s o r  lie h a d  
w orked  with a s im i la r  p ro d u c t  in 
th e  p a s t .

Air s a m p le s  w ere  taken  a s  a p r e ­
c a u t io n  to  a s s u r e  t h a t  a s b e s to s  
levels in the  aud ito r ium  do not e x ­
c e e d  f e d e r a l  le v e l s ,  P in o n  a n d  
R icd l inger  said .

T he  added  cost for rem oving  the  
asb es to s  will com e from a borough- 
school d is tr ic t  r e se rv e  accou n t  se t  
aside  for this work.

R icd l i i igc r  sa id  the sp ray ed -o n  
a sb e s to s  a t  Hering w as  a thin o v e r ­
lay  o ve r  th r e e -q u a r te r  inch p la s te r  
bo a rd ,  and  w as  used for acoust ica l  
control.



Borough firings concern Koponen
N ews-M inor B ureau  

J U N E A U — R e p .  N ii lo  K o p o n e n  
s a y s  h e ’s "d e e p ly  co n c e rn e d "  a b o u t  ”  
th e  f i r in g  of F a i r b a n k s  N orth  S t a r  
B o rough  s a f e ty  off icer Mike O den and  
h is  su p e rv iso r ,  B a rn e y  M ulligan , a f ­
t e r  O den tes ti f ied  to  K oponcn’s  c o m ­
m i t t e e  on  a sb es to s  re m ov a l  leg is la ­
tion.

K op o nen ,  D -F a i r b a n k s ,  c o -ch a i r s  
th e  th e  1 .ouse H ea lth ,  E d uca t ion  and  
Social S e rv ic e s  C o m m it te e  w ith  Rep. 
M a x  G r u e n b e r g ,  D -A n ch o ra g c .  He 
s a id  he  h a s  a s k e d  th e  L e g is l a tu re ’s . 
a t to rn e y  to  ex p lo re  re m e d ie s  a v a i l - 1

; 7 a b l e  to O den-and  U ie :com tnilt« ir-»*?»r8aicL ," ' |’h a t  will r e q u i re  inves tiga tion .  
“ A lthough  M y r tC h a r n e y  prov ided t.  B u t1, to  pV ottct th e  r i g h t  of c it izens to

m e  w ith  in fo rm at io n  to the  c o n t r a ry ,  
p r e s s  a cco u n ts  ind ica te  th a t  Oden and  
M ulligan  w e re  f ired  in p a r t  b e c a u se  of 
O d e n ’s  te s t im o n y  before  o u r  c o m m i t ­
t e e , "  K oponen sa id .

C h a rn e y  is the  b o ro u g h ’s  d i r e c to r  of 
a d m in is t ra t io n .

Oden tes ti f ied  J a n .  25 on a bill e s t a b ­
l i s h i n g  a n  a s b e s to s  h e a l t h  h a z a r d  
a b a t e m e n t  p r o g r a m .  In p a r t ,  it r e ­
q u i r e s  w o rk e rs  who re m o v e  a s b e s to s , 
f ro m  schoo ls  to  be  c e r t i f ie d  b y - th e .  
s t a te .  ■ j

1 Oden to ld  th e  c o m m it te e  th a t  d u r - ! 
ing  one of th e  school d is t r ic t  a sb e s to s  J 

' r e m o v a l  jobs ,  w o rk e rs  h a d  d ra g g e d  j 
a sb e s to s  m a te r ia l  th ro u g h  the  h a l l s , ! 
m a k in g  th e  p rob lem  w orse  th an  If it  | 

1 h a d  not been  re m o v e d  a t  all . [
O den told the  c o m m it te e  th a t  the  

boro ug h  w a s  liab le 'fo r  ch i ld ren  being  
ex p o se d  to  a sb e s to s ,  an d  iden t if ied  
th e  school w h e re  the  shoddy  w ork w as  
p e r f o rm e d  a s  Jo y  E le m e n ta ry .  A few 
d a y s  la te r ,  he  c o r r e c te d  h im se lf  and  
s a id  he h a d  h e a rd  the  r e p o r t s  ab ou t  
the  M ain  Building.

“ I s in ce re ly  hope M r. Oden w a s  not,  
in f a c t ,  f i r e d  b e c a u s e  of h is  s t a t e ­
m e n ts  to o u r  c o m m i t te e , "  Koponen

tes t i fy  pub lica lly  b efo re  th e  L e g is la ­
tu r e  an d  to p ro tec t  th e  leg is la tive  pro- 
c ess  itself, I h a v e  a sk e d  th e  Legisla- 
l iv e  C o u n se l  to  e x a m i n e  w h a t  r e -v '  
m ed ic s  m a y  be av a i la b le  <o the  c o m ­
m i t t e e  and  to Mr. O d en ."

He sa id  s u c h  ac t ion s  could re s u l t  in 
s e c r e t  m e e t in g s  of th e  co m m it te e .  . { 

" T h e  p u b l ic  r ig h t fu l ly  o b je c t s  to  • 
c losed m ee t in gs ,  bu t  if people  a r e  to  ’ 
su f fe r  for o ffe r ing  th e i r  in s igh ts  a n d  
opinions, would we no t be d u ty  bound 
to close m ee t in g s  to  p ro tec t  those  who 
w ish  to t e s t i fy ? "  K oponen sa id .

" F r e e  g o v e rn m e n t  d e p en ds  on free  
sp e e c h ,"  h e  said .
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t w o  f i r i n g s .

r  • By SUSAN F ISH E R
Staff Writer I 'l i j n

Borough M ayor Bill Allen says he •i 
s u p p o r ts  d e p a r tm e n t  h ea d  M y r t)  
C harncy ’s firing  T hursday  of the risk  j * £ 
m a n a g e r  an d  a sa fe ly  officer, a i id 1:.* j 
th a t the assem bly  w as inform ed th a t ; j  ' 
action  would be taken. ‘A . 1 t

The m ayor sa id  he w as briefed by ; * 
C harney on recen t con troversies in i J ’ 
volving S afety  Officer M ichael Odcn.’j li
 l  t  (  l  » _  11 ]  . . . U L  / " i l .   . . .  - - J  i

[ F I R I N G . . .
(Continued from page 1) 

h : m ak ing  m is tak e s  in his testim iny] 
i.Vyjg'r | but m ain ta ined  th a t school w ortors.l 
5V:) ; : t ! w ere  exposed to asbestos and tin t fi-rf 
f■ ;h:>. 1 bcrs  had been re leased  inside N a in a  

S Building. Asbcsto: 
ft.--jj e »  d e a d ly  o r  c a u s e  
.V J 'J  S. dam age.

School d is tric t officials stronglyde- f-T h a t's  
nyed most of Oden’s assertions. La- jkThere

in Main tB u rn lc

and he had ta lked  with C harney and 
S c h o o ls  S u p e r in te n d e n t  K enneth}: o  
B urnley before Charney m ade his dej.-jj g 
cision. ); £**

Also fired w as O den’s  su p e rv is o r^  
R isk  M a n a g e r  B a rn e y  M u llig a n y i ? 
N either could be reach ed  this morn-?! ■ 
ing for com m ent. C harney did not r e t  j t vj 
tu rn  a phone ca ll for com m ent. »*;« I fl 

O den’s re c e n t con troversia l losti-T; 
mony to a leg isla tive com m illec w as1 
a  la rg e  p a rt, bu t not all, of the reason.

'fo r his d ism issa l, officials indicated.}: 
A ccording to com m ents by Allen.* 

B urnley and school d is tric t physical i 
p lan t D irector M ichael Pinon, Oden’s 
work on inspecting schools and writ--!

• ing up sa fe ty  deficiencies also played 
, a  p a rt. . '

Oden, a s tro n g  supporter of a bill to 
1 req u ire  w orkers rem oving asbestos to 
J be certified , testified  to a legislative -1 

com m ittee . Oden la te r  adm itted  to ;;

(See F IIIING , page 3)• 'rrrr-■
v v

the risk m an ag e r and safe ty  officer}>| 
a re  im portan t positions. ;. ,

"T he p rio rity  is the health , safety 
and w elfare  of our s tu d en ts ,"  he said. ‘ *' 

Inspections m ust be done regularly  |  
Building. A sbestos exposure car b e y  and  fairly , B urnley sa id , to assu re  the ' 

p e rm a n e n t  lung y. d is t r ic t’s  “ m eeting regu la tions and.'. ■> 
^ m a i n t a i n in g  a s a fe  e n v iro n m e n t.’-?'-' 

s  w h a t f w a n t. I d em an d  it..-1; 
can  be no exceptions to th a t.” -. H 

B urnley noted th a t the  school d istric t * 
Spays for the safe ly  officer’s position.
K A llen  s a id  le g is la to r s  h e a r in g  !. 
O den's testim ony would conclude that y, 
the borough and school d is tr ic t were.-* 
handling  asbestos m a te ria ls  hapha- •' 
zard ly . " I  don’t  think th a t’s  the ca se ,’’ 'J-' 

• he sa id . J’
! N o tin g  p u b lic  s e n s i t iv i ty  o v e r  j, 

asbestos, Allen sa id , "T here’s a w rit- • 
len policy in th is borough tha t we do » 
not espouse the borough's position on 
anything unless we have the authority  >3 
to do it. I ’ve even self-im posed a rule f. 
on m yself with the assem bly, before I li 
m ake any public announcem ent, to in- £ 
form  the assem bly , ju s t as a cour­
te sy ."

"W e don 't have a gag o rd er here.
All I insist on is people use reasonable 
intelligence and good judgm ent when 
they talk  to the m edia or anyone else, 
a s  f a r  a s  th a t ’s  c o n c e rn ed , about 
borough business. On rou tine s tan ­
d ard  business, I d on 't have any prob­
lem  w ith tha t. But if th e re ’s  a  prob- : 
lorn, if th e re ’s a controversial posi­
tion, I w ant to provide the position of ‘j 
the borough, not borough em ployees. 
I 'm  the guy tha t takes the h ea t,"  said 
Allen.
" Oden also had taken  a public posi­

tion tha t the city of F a irb an k s should 
not allow cem ent asbestos boards to 
installed in the new South F airbanks 
Com m unity C enter. ,- we-;,? *• -*rv • ■ {

te r ,  Oden identified an a re a  
w here  asbestos insulation w as noten- 
cased . T hat w as in an  abandoned boil­
e r  room , and school officials say the 
enclosed room  poses no hazards to 
building users.

’ O d e n ’s s t r a in e d  r e la t io n s  v ith  
: school officials began shortly  aftcl his 

h iring  in O ctober, when he w roc a 
repo rt c ritica l of sa fe ty  deficiencies 
a t  North Pole M iddle School.

Allen said  today th a t M ulliganhad 
changed som e of Oden’s w ritten r e ­
ports. T hat, the m ayor sa id , w asun- 
acccp lab le  action.

M u llig an  an d  O den h a d  visited 
se p a ra te ly  w ith B urnley  and Piion 
reg a rd in g  s tra in ed  re la tions on the 
handling of school safe ty  inspections 
and Oden’s  w ritten  repo rts  beforethe 
legisla tive testim ony.

’’O u r u n d e r s ta n d in g  w a s  Uiat 
• M ike’s (Oden’s) job w as suppose! to 

be to assis t us w ith any deficiencies 
| th a t w ere known, so th a t we cculd

tak e  ca re  of them  before an  outiide 
agency  cam e in. Kind of like bird- 
dogging problem s, if we had a iy ,"  
s a id  Pinon. In stead , he sa id , com­
m unications d isin tegrated .

Oden has said  th a t school officials 
ignored the repo rts  lie’s done, w ill the 
exception of the publicized N orth Pole 
school. Pinon denies that. ’•

Burnley th is m orning declined to 
com m ent on the firings, but did say

J
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oorougli iires twoO  . - I . ’ -
after asbestos flap

n y  MARGARET NELSON 
Staff Writer 

Two m em bers of the borough’s risk 
m anagem ent d ep artm en t have been 
fired  as the resu lt of testim ony one of 
them  gave la st m onth to leg islators 
r e g a r d i n g  a s b e s to s  in  b o ro u g h  
schools.

Borough Chief Executive D irector 
G reg  S trong  sa id  today  th a t Mike 
Oden, who held the position of safety  
coordinator/inspector, and his super­
visor, B arney M ulligan, the d irector 
of the risk  m anagem ent departm en t, 
w ere d ischarged  last week. T heir last 
day  w as T hursday.

The risk m anagem ent office, which 
handles safe ty  inspections of borough 
buildings, has been under fire re c e n t- ' 
ly for its position on the rem oval of 
asbestos in borough schools and faci­
lities.

N either M ulligan or Oden could be 
reached  today for com m ent.

• O d e n , w ho h a d  b e e n  w ith  th e  
( borough since October, w as fired be­

c a u se  " h e  h ad  destroyed  the re la - 
" tionship he had with the school d is­

tr ic t .”  Strong said . "Jit w asn ’t a w ork­
ab le  re la tio n sh ip ." ’ ''

S trong said  M ulligan w as fired be­
c a u s e  he w as " n o t  p ro v id in g  th e  
d irection  necessary  for the safe ty  in­
specto r (O den).’’

The action leaves the borough's risk 
m anagem en t office w ithout any in­
spectors. The office is responsible for 
in su rance, health  ca re  benefits and 
sa fe ty  th roughou t the borough, in­
cluding the school d istric t.

S trong said  the borough has hired

U niversity  of A laska-F airbanks F ire  
Chief Bill S hech ter on a tem porary  
basis to review  nine reports  of safe ty  
inspections of borough schools com ­
pleted by the risk  m anagem ent office.

O den’s  d ism issa l s te m m e d  from  
testim ony last m onth  to the L egisla­
tive H ealth  and Social Services Com ­
m ission reg a rd in g  asbestos in F a ir - ' 
banks schools. H e said  asbestos was 
p revalen t in Joy  E lem en ta ry  School. 
L a ter, he co rrec ted  his testim ony to 
say  he m eant asbestos in. the Main 
Building, not a t Joy . He w as testifying 
on House Bill 5, which would requ ire  
an y  w o rk e r  rem o v in g  asb es to s  to 
have m inim um  form al train ing.

Local school d is tric t officials said  
Oden w as wrong in his testim ony r e ­
gard ing  exposure to asbestos. They 
sa id  th e  d is tr ic t  h a s  fa r e x c e l led 
federa l req u irem en ts  on pro tective 
m easu re  for handling asbestos as well 
a s  in its intention to rem ove all asb es­
tos from  schools by the fall of 198(5.

A c c o rd in g  to  d i s t r i c t  o f f ic ia ls ,  
asbestos w as rem oved a t Joy  School 
in D ecem ber 1983, and all federal r e ­
q u ire m e n ts  for rem o v a l w ere  fol­
lowed.

Les R icd lin g er, school fac ilitie s  
p lanner; said  Main Building is one of 
11 older buildings in the d istric t w here 
a sb e s to s  in su la tio n  has been " e n ­
capsu la ted" or encased until it can  be 
rem oved. All 11 school d is tric t build­
ings a re  to be rid of asbestos by late 
1980 a t a cost of m ore than $3 million, 
in addition to the $1.20 million tha t has 
a lready  been spent.
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Controversial question: 
is asbesto^ new or old?

By SUSAN FISH ER 
Staff Writer

Z 1 -

A sam ple  taken  a t Main Building 
M onday m ay be asbestos, but school 
d is tric t officials say  the asbestos was 
in an  old boiler room and left alone at 
a  consu ltan t's  recom m endation.

T hat response cam e afte r Borough 
“  S afety  Officer Mike Oden took a sam - 

pie from  an abandoned boiler room 
is M onday.
n  The r ift betw een Oden and school 
c  a d m in is t r a t iv e  s ta f f  h a s  b ec o m e 

m ore pronounced in th is la tes t debate 
! over safe ty  hazards and job author- 
5 ities. The opening round cam e afte r 
. Oden joined the borough sta ff in O cto­

ber, and issued an exhaustive study 
. citing of safe ty  deficiencies a t  North 

Pole M iddle School.

In th is la tes t round, Oden’s te s ti­
m ony to a legislative com m ittee F ri­
day  d rew  fire from  school officials 
ira te  ov er his im plica tions of poor 
w orksm anship  and asbestos exposure 
in schools. They say  the d istric t has 
gone beyond federal requ irem ents in 
tak ing  precau tions, and plans a rc  to 
r e m o v e  a l l  a s b e s to s  f ro m  lo c a l 
schools by 19BG.

O den h as  c o rre c te d  som e of his 
testim ony, but not all of his conten­

tions. M onday m orn ing  he w ent to 
M ain Building to take a  sam ple  of 
w hat he believes to be friab le asbes­
tos. F riab le  m eans easily  crum bled 
or reduced to pow der. Such asbestos 
can be becom e airborne and en te r hu­
m an lungs, w 'ic re  it m ay cause  can ­
ce r and other diseases.

T h a t sam e  m orning, school F ac ili­
ties P lan n er Lcs R icdlinger sa id  Oden 
would not find friable asbestos. But 
R icdlinger w as assum ing Oden was 
ta lk in g  abou t a r e a s  w h ere  friab le  
asb esto s  w as encased  a t M ain last 
s u m m e r .  An E ie ls o n  w o rk  c re w  
painted  on five coats of a protective 
covering.

Old asbestos insulation w as identi­
fied by an A nchorage consultant, said 
M ichael P inon, d is tric t physical plant 
d irec to r. The consultant did not re ­
com m end encasing insulation in the 
old boiler room , because the room is 
not used, it is enclosed, old ducts a re  
closed off and it poses no dangers, 
Pinon and R icdlinger said.

By afternoon , R icd linger learned  
Oden had been in the boiler room  in 
the basem ent and m ay have taken  a 
friab le asbestos sam ple. Still, Ricd- 
lingcr say s th a t m uslin coverings a rc  
in tact and tha t asbestos th e re  should 
pose no dangers.

Oden insists the a re a  should have a 
posted w arn ing . R icdlinger said  to­
day th a t has  been done.

The boiler room w as abandoned six 
or m ore y ea rs  ago when Main Build­
ing converted to city steam  heat. It : 
contains an em ergency  generator.

Ricdlinger say s a ir  sam ples taken 
a t Main before and a fte r  the encasing ' 
work shows such negligible readings 
that experts  could not identify if fi­
bers w ere asbestos or not. He also j 
says a ir  sam ples w eren ’t taken in the 
boiler room .

Pinon says Oden has never discus­
sed the consu ltan t’s rep o rt or the d is­
tr ic t’s work in encasing or rem oving 
asb esto s . R icd linger is even m ore 
ran k le d , say in g  Oden h a s n ’t been 
working w ith the d istric t.

Oden sa y s  school o ffic ia ls  have 
ignored his school inspection safety  
reports.

“ The whole point is I w as testifying 
to try  to gel people ce rtif ied "  Oden 
said of F rid a y 's  hearing, on requiring 
w orker train ing  for asbestos rem ov­
al. "It looks like I’m try ing  to put the 
d is tric t o r the borough in a bad spot, 
and really  I 'm  not,” lie said .
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A borough  sa fe ty  official w hose i 
testim ony on asbestos in F a irb an k s j 
schools s ta r t le d  le g is la to rs  F rid a y  , 
has co rrec ted  p a r ts  of his testim ony, t 
but contends w orkers a t Main Build- j  
ing m ay  have been exposed to a i r - ; 
borne asbestos. 'i

Local school d istric t officials a rc  fu- ••• 
rious over Safety O fficer Mike O den's 
t e s t im o n y  F r id a y  to  th e  H o u se  .. 
H ea lth , E d u ca tio n  and Social S e r - J  
v ices C om m ittee a s  well as Oden’s a 
continued assertions. ’ t

Oden told leg islators th a t w orkers J 
had  sw ep t up cru m b led  insulation*,j 
m a te ria l and dust and ca rried  it in ij 
open con tainers th rough hallw ays a t .? 
Joy  E lem en ta ry  School. He now say s 3 
he m ean t to re fer in his testim ony to » 
M ain Building, not Joy E lem en ta ry , ' 
but he still m ain ta ins th a t debris con-,"', 
ta ined  asbestos. {,.»

School officials say  Oden is w ro n g / 
an d  th e  d is t r ic t  h a s  fa r  ex ceed ed  . 
federa l req u irem en ts  on pro tective 
m e a su re s  a s  well a s  in ten tions of, 
to ta l ly  r e m o v in g  a l l  a s b e s to s  in,' 

‘schools by fall 1986. J
Oden, though, has not backed down, j' 

nnd th is m orning said  he took sam ples •• 
i a t  M ain B uild ing w h ere  in su la tio n ^  
i m a te ria l has crum bled. He believes i t /  

m ay contain  asbestos and says he will /  
have It exam ined. f ’

L es R icd lin g er, school fac ilities.:; 
p lanner, said  Oden will not find asbes- /  
to s .  " T h i s  sc h o o l (M a in )  h a s  a ) !1 
trem endous am ount of F ibcrg las and }.• 
c a lc ite  in su la tio n "  in  a re a s  w here ,ft 

. asbestos w as not installed, R icdlinger.'^  
. said .  -------------------------  tu*

The fu ro r erup ted  over the w eekend , 
w hen schools S up erin ten d en t K en -. 
nelh B urnley nnd R icdlinger heard  of \  
O den's testim ony to HESS as legisla- v 
to rs considered House Bill 5, to re-*-! 
qu ire  any  w orker rem oving asbestos 
to have m in im um  fo rm al tra ir ln g . j  
His testim ony im plied Joy  school. f  

Oden, who strongly  supports tha t <\ 
bill, says he w as called J5 m inutes be- o  
fore Hie teleconference hearing  began *•- 
and  w alked into the F a irb an k s L eg-1.' 
is la tiv c  In fo rm a tio n  O ffice as  the  r: 
h earing  w as in progress. He had little 
p rep a ra tio n  tim e before giving testi- ■■ 
m ony  a n d  a n s w e rin g  le g is la to r s ’ • 
questions w ithout m uch prepara tion  j' 
tim e. /

A s b e s to s  w a s  r e m o v e d  a t  J o y ’ 
School in D ecem ber 1983, and R ic d lin -/ 
g e r  sa y s  p ro ced u res  w ere  in strict-i 
a c c o rd a n c e  w ith  fe d e ra l re q u ire -1; 
m erits. M ain Building is one of 11 old-:-, 
e r  b u ild in g s  in th e  d is t r ic t  w h e r e /  
a s b e s to s  in su la tio n  h as  been "cn-:! 
cap su la tcd ,"  o r encased , until rcrnov-1 > 
a l can  be accom plished. All 11 build- j 
ings a re  to be rid of asbestos by la te  ’ 
1986 a t a cost of $3,017,000, in addition 
to $1.26 million a lready  spent on r e - , 
m oval. U,!

The incident a t M ain th a t Oden re- 
fcrs to occurred  la s t sum m er a f te r  -: 
p ipes w ere encased , I -

Oden jo ined the borough s ta ff  in ■ 
O ctober. On the s tre n g th  of in te r- i 
views with a  school w orker, Oden be- j j. 
lievcs the work crew  doing the encnp-; ’ 
su la ting  left the a re a  with dust a n d /  

(See ASBESTOS, page 3)
x ^ l t i r n in i i  . - *"

[A SBESTO S  . . .
j (Continued from page 1)
• crum bled insulating debris.

R icdlinger denies that. He said  he "I 
personally  inspected th a t a re a  and . j 
found it to lie clean. The crow cam e J 
from  Eielson Air F orce Base and w as. j  
experienced in encapsu lating  pipes, - 
says Ricdlinger.

Ricdlinger says an expert firm  took ; 
j sam ples a t schools p rio r to beginning j 
I any encapsulation or rem oval. All of ( 

the resu lts showed fiber levels so n c g - ! 
ligible that experts  could not d is t in g -1 
uisli asbestos from  non-asbestos fi­
bers. Nonetheless, the d istric t adml-.- 
n istra lion  is moving ahead  to have all 
asbestos rem oved, even though fcder: j 
al regulation would not requ ire  it, he i 
said. (

Asbestos fibers, if inhaled, can  le a d : 
to perm anent lung dam age or cancer |  
m any y ea rs  a fte r exposure.

O den co n ced es th a t  it w on’t be j 
proven tha t asbestos is in the dust a t ! 
Main Building until lab resu lts  a r c ;  
known, but lie is adam an t in p u rsu in g '

( i t -  ’ . i:
During F rid a y 's  hearing, referring  

to school w orkers a t Main Building,’ 
Oden told legislators tha t the w orkers 
w ere not told asbestos w as p resen t in 
the building, and m ight be in the dust, 
an d  d e b r is  th e y  w e re  sw eep ing '. 
"They w ere told to ca rry  the m ateria l 
out of the building and put it into a 
b arre l. They did, and a t one tim e they, 
w ere outside playing with it, throw ing 
it up in the a ir ,"  Oden said..

' ‘When this type of shoddy wo^kj

inanshlp  occurs, we in c rease  our ex p ­
osure. W hat the w orkers did w as inex-.' 
d isab le . We m ust now adv ise  our ch il- . 

'  d rcn  they have been exposed to a s h e s /  
® to s ,"  he testified.

Main Building is occupied by school 
! adm in istra tive  offices and  F a irb an k s  
jP  A lternative High School. j
1 Both R icdlinger and B urnley sa id  
'J the d is tric t has followed federa l reg- 
i u lations not only to the le tte r, but gone 
f  beyond som e of the req u irem en ts  to 
V a s su re  sa fe ty  to  w orkers and to ta l 
j  protection a t  school buildings.

F irm s here have had to "p rcqun l- j 
ify "  by offering 20  hours of tra in ing  to \ 
the ir w orkers in o rder to even bid the j! 
w ork, R icd lin g e r sa id . "T h e y  a r c  j  
abso lu te ly  req u ired  to  m ake avail- II 
ab le m edical exam ina tions of cach |t 
w orker a t the conclusion of the jobs,"!',' 
h e nddcd. [

o
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Legislators turn fp asbestos removal
' ByDANJOLING
News-Miner Bureau ' ' • 

JU N EA U —L egislation  to rem ove 
a sb e s to s  from  schoo ls d ied  in  the 
House H ealth , E ducation  and Social 
Services Com m ittee la s t session. This 
y e a r , a f te r  it b ec am e  fk cam paign  
issue in A nchorage, i t’s  one of the first 
o rders of business.

In a joint hearing  w ith the House 
L a b o r an d  C o m m erce  C o m m ittee  
Tuesday, and w ith severa l senato rs 
sitting  in, the HESS Com m ittee took 
testim ony from  F airbanks,’ A nchor­
age and  K etch ikan  on HB 5, a bill 
e s ta b l i s h in g  a n  a s b e s to s  h e a l th  
hazard  ab a tem en t p rog ram  in s ta te  
schools.

T he co m m ittee^  also  considered  
HB 57, which would ap p rop ria te  $26 
million to the D epartm en t of E d u ca­
tion for rem oving or negating  asbes­
tos h azard s in schools, plus $300,000 
for the D epartm en t of L abor to adm i­
n ister the aba tem en t p rogram . ’ 

According to the N ational C ancer 
Institu te , betw een 1.6 and 2.1 million 
A m erican w orkers will die from  expo­
s u r e 'to  c a n c e r-c a u s in g  a sb e s to s . 
A nother 3 m illion m ay  su ffe r non- 
cancerous, but fa ta l, asbestosis.

Gov. Bill Sheffield has included $11 
m illio n  fo r  a s b e s to s  r e m o v a l  in 
schools in his proposed budget. T hat 
am ount, how ever, could be used by 
schools in A nchorage alone, sa id  Sen.

J o e  Jo se p h so n , D -A nchorage, the 
sp o n so r of s im ila r  leg is la tio n  last 
yea r.

The bill drew  general support froiti 
s p e a k e r s  in A n ch o rag e  and  F aif-  
banks except for one provision: a re ­
q u ir e m e n t fo r  th e  D e p a rtm e n t of 
L abor to certify  th a t w orkers who re ­
m ove or seal asbestos a re  adequately 
tra in ed , and th a t con tracto rs subm it 
a p lan for rem oval to the departm ent.

F resh m an  Rep. Max G ruenberg , D- 
A nchoragc, co-chairm an of the HESS 
C om m ittee, is p rim e sponsor of both 
bills. G ruenberg  defeated  incum bent 
M ae T ischer in N ovem ber. The cam ­
paign  focused in p a r t  on T isch er’s 
cha iring  of the HESS Com m ittee, the 
g rav e y ard  for a s im ila r asbestos bill.

T he L eg islatu re approved $11 m il­
lion for asbestos rem oval a t B artlett 
H igh School in A nchorage la st ses­
sion, reported ly  the la rg est asbestos 
rem oval pro jec t in the country. The 
f e d e r a l  g o v e r n m e n t  a p p r o v e d  
ano ther $6 million.

F a irb an k s received $1.4 million for 
school asbestos identification and re­
m oval la s t y ea r  and the work is feo 
p e rcen t com plete , according to the 
borough’s cap ita l im provem ent pro­
je c t booklet. No money has been re­
quested  for F a irb an k s  th is session.

W illiam  S chneider, a  spokesm an 
for A laska’s A ssociated G eneral Con­
trac to rs , said  he ag rees with the in­

ten t of the bills but th a t certifica tion  
u n n e c e s sa r ily  d u p lic a te s  e x is tin g  
safe ty  regulations.

He said the law  a lread y  h as  provi­
s io n s  fo r  d e a lin g  w ith  n u m e ro u s  
h a z a rd o u s  s u b s ta n c e s . "A sb e s to s  
should not be trea ted  any d ifferently  
than those su b stan ces,’’ he said.

He said p a r t of the AGC’s  objection 
w as because of uncerta in ties in the 
bill. Schneider sa id  the s ta te  m ay be 
liable if its  certification  is inadequate 
and a hazard  rem ains. He also q u es­
tioned w hether $300,000 w as enough to 
ru n  the c e r tif ic a tio n  an d  tra in in g  
p rogram s for two y ears .

Adding up the tru e  costs of running 
a p rogram , he said , would lead  to the 
q u e s tio n  of w h e th e r  th e  e x p e n se  
would provide som ething th a t’s not 
being done now.

"T he answ er is no th ing ," Schneider 
said.

But m ost o ther sp eak ers  favored in­
cluding the certifica tion  process, not 
only because of the dan g er involved 
but because of hazards th a t m ay r e ­
m ain  if asbestos is rem oved im prop ­
erly .

Josephson said  he w as confident of 
the ability of A nchorage con tracto rs 
rem ov ing  a sb e s to s  b ec au se  of the  
availability  of com peting con tracto rs 
and the A nchorage school d is tr ic t’s 
soph is tica tion  in c o n tra c t m a n a g e ­
m ent.

" I  am  not equally  confident about 
o th e r a re as  of the s la te ,"  Josephson 
sa id . " L a s t  y e a r , your co m m ittee  
h e a r d  e y e w itn e s s  te s tim o n y  th a t  
A laska w orkers handling asbestos on 
the job site  have been observed using 
ca re le ss  m ethods reflecting a  w ant bf 
tra in ing . We a re  concerned for ‘he 
sa fe  w orking place. We a re  also con­
cerned  about the thoroughness and 
com pleteness of the asbestos rem oval 
job itse lf."

F n irbanksan  Mick H otrum , safety 
rep resen ta tiv e  for the A laska D istrict 
Council of L aborers, echoed Joseph­
son , as did rep re se n ta tiv es  for the 

. A lask a  E n v iro n m en ta l Lobby, the 
A n c h o r a g e  S ch o o l D i s t r i c t ,  th e  
A nchorage  E ducation  A ssociation , 
an d  th e  A laska  H ea lth  P ro je c t ,  a 
g roup  of occupational h ea lth  ac tiv ­
ists.

T he bill requ ires the s ta te  D epart­
m en t of Labor to inspect schools that 
have  not requ ired  federal regulations 
reg ard in g  school inspections.

T h e  bill a lso  p e rm its  schoo ls to 
m ee t for 150 days ra th e r  than 100 if the 
sh o rte r te rm  is necessary  for abating  
the  a sb es to s  h azard . T he a tto rn ey  
general has a lready  rendered  an opin­
ion th a t the Education D epartm ent 
can  w aive the 180-day requ irem en t 
for B a rtle tt High School in A nchorage 
so con tracto rs can get a jum p  on re- i 
m oving asbestos.

i



* 2 8 0 - 3 9 3  V e r b a t i m  t e s t i m o n y  of M i k e  O d e n ,  S a f e t y  C o o r d i n a t o r  of the 

F a i r b a n k s  N o r t h  S t a r  B o r o u g h  & the B o r o u g h  S c h o o l  D i s t r i c t .

G r u e n b e r g  - Mr. O d en, a r e  y o u  t h e r e ?

O d e n  - C a n  y o u  h e a r  m e  n o w ?

G r u e n b e r g  - P l e a s e  g i v e  us  y o u r  n a me, t he s p e l l i n g  of y o u r  l a s t  

n a m e ,  a n d  th e  g r o u p  y o u  r e p r e s e n t .

O d e n  - M y  n a m e  is M i k e  O d en, 0 - D - E - N .  I a m  t h e  S a f e t y  

C o o r d i n a t o r ,  S a f e t y  I n s p e c t o r ,  f o r  the F a i r b a n k s  N o r t h  S t a r  

B o r o u g h  a n d  F a i r b a n k s  N o r t h  S t a r  B o r o u g h  S c h o o l  D i s t r i c t .  I 

w o u l d  l i k e  to a d d r e s s  t he c o m m i t t e e  c o n c e r n i n g  th e  c h o i c e  tha t  

y o u  m u s t  m a k e  on HB  5, w h e t h e r  or  n ot a s b e s t o s  w o r k e r s  m u s t  be 

s k i l l e d  or c e r t i f i e d .  T h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h  h a s  s p e n t  

s e v e r a l  t h o u s a n d  d o l l a r s  on  its b u i l d i n g s  a nd s c h o o l s  b o t h  

s t u d y i n g  a s b e s t o s ,  a n d  in t he a c t u a l  r e m o v a l  of a s b e s t o s  f r o m  the 

s c h o o l s .  D u r i n g  o n e  of t he r e c e n t  a s b e s t o s  r e m o v a l s  that w e  h a d  

c o n t r a c t e d ,  s e v e r a l  c o m p l a i n t s  w e r e  f i l e d  to t his d e p a r t m e n t  

b e c a u s e  of d u s t  in the air. T h e  d u s t  w a s  t e s t e d  a n d  f o u n d  to 

c o n t a i n  a s b e s t o s .  T h e  i n v e s t i g a t i o n  r e v e a l e d ,  in
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th e r e m o v a l s ,  the w o r k e r s  w e r e  n o t  e x p e r i e n c e d  or  h a d  n o t  h ad a n y  

c e r t i f i c a t i o n  in a s b e s t o s  r e m o v a l .  At o n e  p o i n t ,  t h e y  w e r e  

a c t u a l l y  d r a g g i n g  t he m a t e r i a l  t h r o u g h  t h e  s c h o o l s  a n d  the 

h a l l w a y s .  T h e y  w e r e  t a k ing, m a k i n g  the s i t u a t i o n  a m o r e  s e v e r e  

p r o b l e m .  I n s t e a d  of d o r m a n t  a s b e s t o s ,  w e  n o w  h a v e  a s b e s t o s  d u s t  

a n d  f i b e r s  in o u r  h a l l w a y s  of  s c h o o l s .  N o t  in a l l  of the 

s c h o o l s ,  b u t  in s o m e .  U n t r a i n e d  a n d  u n c e r t i f i e d  p e r s o n s  c a n  m a k e  

a d o r m a n t  s i t u a t i o n  a m o r e  h a z a r d o u s  s i t u a t i o n .  I n t e r v i e w s  w i t h  

t he c o n t r a c t o r s  a nd the w o r k e r s  at the t i m e  I t a l k e d  to them, a nd 

t h e y  i n d i c a t e d  to m e  t h e y  h a d  no i d e a  w h a t  t h e y  w e r e  d o i n g ,  t h e y  

w e r e  t o l d  to c a r r y  th e  m a t e r i a l  o u t  of t h e  b u i l d i n g  a nd p u t  it 

i n t o  a b a r r e l .  T h e y  did. At o n e  time, t h e y  w e r e  o u t s i d e  p l a y i n g  

w i t h  it, t h r o w i n g  it up in  t he air. W h e n  this t y p e  of s h o d d y  

w o r k m a n s h i p  o c c u r s ,  w e  i n c r e a s e  o u r  e x p o s u r e .  W h a t  the w o r k e r s  

d i d  w a s  u n e x c u s a b l e .  W e  m u s t  n o w  a d v i s e  o u r  c h i l d r e n  t h e y  h a v e  

b e e n  e x p o s e d  to a s b e s t o s .  T h e  u n s k i l l e d  w o r k e r  i s n ' t  

r e s p o n s i b l e ,  the F a i r b a n k s  N o r t h  S t a r  B o r o u g h  is r e s p o n s i b l e .  We 

a r e  n o w  l i a b l e  f or that. A s b e s t o s  is a p r o b l e m .  H o w e v e r ,  w h e n

it b e c o m e s  d i s t u r b e d  or is ___________ , by  u n k n o w i n g  w o r k e r s  it

c h a n g e s  f r o m  h a z a r d o u s  to d e a d l y .  A  c e r t i f i c a t i o n  p r o g r a m  for 

w o r k e r s ,  a s b e s t o s  w o r k e r s  is a m u s t .  W e  m u s t  r e q u i r e  p e r s o n s  

h a n d l i n g  this m a t e r i a l  to k n o w  w h a t  t h e y ' r e  d o i n g .  W e  c a n n o t  let 

a n y o n e  h a n d l e  this w i t h o u t  a c e r t i f i c a t i o n  or  t r a i n i n g .  W h y  

s h o u l d  w e  i n c r e a s e  t he h a z a r d ?  T h a n k  you.

G r u e n b e r g  - Mr. O d e n ,  I ' m  g o i n g  to s t a r t  ~<ff s o m e  of the 

q u e s t i o n i n g  f r o m  you. I t h i n k  that y o u r  t e s t i m o n y  is e x t r e m e l y  

i m p o r t a n t ,  a n d  I 'm g o i n g  to a s k  y o u  s o m e  s p e c i f i c s  a b o u t  the 

p e o p l e  t h r o w i n g  the a s b e s t o s  up  in t he a i r  a n d  p l a y i n g  w i t h  it. 

W a s  this c h i l d r e n  or  a d u l t s  w h o  w as, w e r e  d o i n g  this?

O d e n  - T h i s  w a s  the w o r k e r s  t h a t  a c t u a l l y  r e m o v e d  t he a s b e s t o s .

G r u e n b e r g  -  W h e n  a n d  w h e r e  d i d  this o c c u r ?

O d e n  - I d i d n ' t  b r i n g  the p a p e r s  w i t h  me. It is a v a i l a b l e .

G r u e n b e r g  - I w o u l d  l i k e  y o u  to t r a n s m i t  t h a t  i n f o r m a t i o n  

i m m e d i a t e l y  to M i s s  B e n n e t t .  C a n  y o u  t e l l  m e . . . w a s  it in o n e  or  

m o r e  s c h o o l s ,  or w h e r e  w a s  it?

O d e n  -  It w a s  o n l y  i n  one s c h o o l  t h a t  I k n o w  of at this time, 

o n l y  o n e  i n c i d e n t  at this time.

G r u e n b e r g  - D o  y o u  r e c a l l  the n a m e  of  t he s c h o o l ,  sir ?

O d e n  -  I b e l i e v e  it w a s  J o y  E l e m e n t a r y  S c h o o l .

G r u e n b e r g  - A n d  a p p r o x i m a t e l y  w h e n  d i d  t his o c c u r ?

O d e n  - L a s t  year.



361

374

G r u e n b e r g  - I see. W e r e  t h e r e  a n y  p r o t e c t i v e  m e a s u r e s  t a k e n  

a f t e r w a r d s ,  to m a k e  s u r e  that that, f o r  e x a m p l e ,  the b a r r e l  of 

a s b e s t o s  w a s  r e m o v e d ,  or  d o n e  s o m e t h i n g  w i t h  to m a k e  it s a f e ?

O d e n  - I do n o t  k n o w  w h a t  h a p p e n e d  to the b a r r e l .  T h e  a r e a  w a s  

s w e p t  a n d  c l e a n e d  w i t h  d u s t m o p s  in the h a l l w a y s  an d  t h a t ' s  all 

the p r e c a u t i o n s  that h a v e  b e e n  taken.

G r u e n b e r g  - I see. A r e  t h e r e  q u e s t i o n s ?  R e p r e s e n t a t i v e  K o p o n e n

K o p o n e n  - Yes ,  t hat h i t s  r a t h e r  h o m e  b e c a u s e  I w a s  t e a c h i n g  at 

t h a t  s c h o o l  at  the t i m e  the a s b e s t o s  w a s  i n i t i a l l y  s p r a y e d  t h e r e  

T h a t ' s  a n i c e  t h o u g h t .  I w a s  w o n d e r i n g  w h a t  s u b s e q u e n t  m e a s u r e s  

h a v e  b e e n  t a k e n  to c h e c k  fo r  a i r b o r n e  a s b e s t o s  a nd w h e t h e r  a n y  

o t h e r  r e m o v a l  p r o c e d u r e s  m i g h t  be n e c e s s a r y  if t h e r e  is s t i l l  

a s b e s t o s  d u s t  a r o u n d .

O d e n  - T h e  s c h o o l s  w e ' r e  t e s t i n g  a g a i n  the las t  m o n t h ,  and I 

h a v e n ' t  r e c e i v e d  the r e s u l t s  of the t e s t s  s i n c e  then.

G r u e n b e r g  - W h e n  y o u  do  r e c e i v e  t h o s e  t e sts, c o u l d  y o u  p l e a s e  

t r a n s m i t  t h e m  to the c o m m i t t e e  v i a  M i s s  B e n n e t t ?

O d e n  - Y e s  I can.

G r u e n b e r g  - R e p r e s e n t a t i v e  K o p o n e n  s a y s  h e  h as n o  f u r t h e r  

q u e s t i o n s ,  R e p r e s e n t a t i v e  H a n l e y ?

H a n l e y  - Yes. Mr. O d e n ,  I do h a v e  a q u e s t i o n .  E v e n  t h o u g h  

c e r t i f i c a t i o n  h a s  n o t  b e e n  r e q u i r e d ,  t h e r e  a re t o x i c  a nd 

h a z a r d o u s  s u b s t a n c e  l a w s  w h i c h  a r e  in e x i s t e n c e  w h i c h  c o v e r  

e m p l o y e e  s a f e t y  p r o g r a m s ,  a nd a l s o  c o v e r  a s b e s t o s  r e m o v a l .  A s  a 

s a f e t y  c o o r d i n a t o r  f o r  the F a i r b a n k s  B o r o u g h  a n d  S c h o o l  D i s t r i c t  

w e r e  y o u  a w a r e  of  a n y  of t h o s e  l a w s  a n d  r e g u l a t i o n s ?

O d e n  - N o t  c o m p l e t e l y .

H a n l e y  - So t h e r e  w a s  no  c o m p l i a n c e ,  or  n o  a t t e m p t  to take a n y  

p r e c a u t i o n s  in r e m o v i n g  t he a s b e s t o s  f r o m  t hat p a r t i c u l a r  s c h o o l  

Is that c o r r e c t ?

(Pause)

G r u e n b e r g  - Mr. Oden, c a n  y o u  h e a r  us ?

O d e n  - I t ' s  b r e a k i n g  up, c o u l d  y o u  r e p e a t  p l e a s e ?

H a n l e y  -  M y  q u e s t i o n  was ,  w e r e  t h e r e  a n y  p r e c a u t i o n s  or  a ny 

p a r t i c u l a r  p r o c e d u r e s  tha t  the w o r k e r s  u s e d  in r e m o v i n g  the 

a s b e s t o s ?

O d e n  -  No.

H a n l e y  - T h a t  w a s  the o n l y  q u e s t i o n  I had.

£fLu£t)B&e&- T h w k  y o u  h o c  ft M y  O g & u

0  D & /  -  I  M v K  y o u



STA1~JL M £ f J T  JO PM BSS  
R a p . /\jj/ jlo ic o p o v B /O

I s i n c e r e l y  h o p e  tha t  Mr. O d e n  w a s  not f i r e d  b e c a u s e  of h i s  s t a t e m e n t s  

to the H o u s e  H e a l t h  E d u c a t i o n  a n d  S o c i a l  S e r v i c e s  C o m m i s s i o n  t e l e c o n­

f e r e n c e  o n  t he s u b j e c t  of a s b e s t o s  in the F a i r b a n k s  s c h o o l s .  W h e t h e r  

h i s  s t a t e m e n t s  w e r e  p a r t i a l l y  or w h o l l y  i n c o r r e c t ,  they s h o u l d  h a v e  

b e e n  c o n s i d e r e d  as a c i t i z e n ' s  u s e  of h i s  r i g h t  of fre e  s p e e c h .  F r e e  

p u b l i c  i n p u t  is p e r h a p s  the m o s t  i m p o r t a n t  p a r t  of the l e g i s l a t i v e  

p r o c e s s .  E v e n  if e r r o r s  o r  m i s s t a t e m e n t s  a r e  m a d e ,  the v e r y  f act that 

the d i s c u s s i o n  is o p e n  an d  p u b l i c  a l l o w s  c o r r e c t i o n  of e r r o r s  of f a c t  

a n d  f o r  p r e s e n t a t i o n  of v a r y i n g  o p i n i o n s  a n d  a l t e r n a t i v e  p r o p o s a l s .

T h e  l e g i s l a t u r e  is n o t  and m u s t  n o t  a t t e m p t  to be a c o u r t  of law, 

f i n d i n g  f a u l t  a n d  a s s e s s i n g  b l a m e .  O u r  j o b  is to c r a f t  l aws that 

g u i d e  f u t u r e  a c t i o n s  a n d  to d e t e r m i n e  w h a t  p u b l i c  r e s o u r c e s  a r e  to be  

u s e d  to m e e t  w h a t  p u b l i c  n e e d s  in  the i m m e d i a t e  future.

W h e n  the l e g i s l a t u r e  is a t t e m p t i n g  to a s c e r t a i n  t h o s e  n e e d s  a n d  to 

c r a f t  t h o s e  l a w s  a n y  p e r s o n  s h o u l d  be f r e e  to s t a t e  h i s  or  h e r  v i e w s ,  

o p i n i o n s  a n d  o b s e r v a t i o n s  -  j u s t  as a n y  o t h e r  c i t i z e n  s h o u l d  be f ree 

to c o n t r a d i c t  t h em. T h e  l e g i s l a t o r ' s  t a s k  is to r e f r a i n  f r o m  

' r u s h i n g  to j u d g e m e n t '  b u t  to w e i g h  e v e r y t h i n g  w i t h  c a r e  and a r r i v e  at 

the b e s t  f u t u r e  c o u r s e  of a c t i o n  g i v e n  t h e  r e s o u r c e s  a v a i l a b l e .

E v e n  w h e n  I h a d  r e a s o n  to b e l i e v e  Mr. O d e n ' s  c o m m e n t s  w e r e  c o r r e c t  in 

r e l a t i o n  to J o y  S c h o o l ,  I d i d  n o t  f e e l  the s c h o o l s  d i s t r i c t ,  the 

b o r o u g h  or the c o n t r a c t o r  w e r e  c u l p a b l e .  In the s i t u a t i o n  d e s c r i b e d  

p e o p l e  w e r e  a c t i n g  in the l i g h t  of the i n f o r m a t i o n  a v a i l a b l e  to them. 

T h e  e n t i r e  p o i n t  of  the c e r t i f i c a t i o n  p o r t i o n  of the p r o p o s e d  l e g i s­

l a t i o n  is to a s s u r e  tha t  a c a r c i n o g e n i c  m a t e r i a l  s u c h  as a s b e s t o s  is 

h a n d l e d  b y  c o n t r a c t o r s  a n d  w o r k e r s  w h o  a r e  a w a r e  of the d a n g e r s  to 

t h e m s e l v e s  a n d  to the p u b l i c  a n d  t h e r e f o r e  u s e  the b e s t  a v a i l a b l e  

t e c h n i q u e s  in  th e  m o s t  r e s p o n s i b l e  m a n n e r  p o s s i b l e .

T o  p r o t e c t  the r i g h t  of c i t i z e n s  to t e s t i f y  p u b l i c a l l y  b e f o r e  the 

l e g i s l a t u r e  a n d  to p r o t e c t  t he l e g i s l a t i v e  p r o c e s s  i t s e l f  I h a v e  a s k e d  

the L e g i s l a t i v e  C o u n c i l  to e x a m i n e  w h a t  r e m e d i e s  a r e  a v a i l a b l e  to t h e _  

c o m m i t t e e  a n d  to M r. O d o m ,  a n d  w h a t  p r o t e c t i o n s ,  if any, n e e d  to be 

a f f o r d e d  in the f u t ure.

T h e  p u b l i c  r i g h t f u l l y  o b j e c t s  to c l o s e d  c o m m i t t e e  m e e c i n g s  - b u t  if 

p e o p l e  a r e  to s u f f e r  f o r  o f f e r i n g  t h e i r  i n s i g h t s  a n d  o p i n i o n s  - w o u l d  

w e  n o t  be  d u t y - b o u n d  to c l o s e  m e e t i n g s  to p r o t e c t  t h o s e  w h o  w i s h  to 

t e s t i f y ?  A n d  in that c a s e  w o u l d  w e  n o t  f u r t h e r  c o m p o u n d  the e v i l ?

F r e e  g o v e r n m e n t  m u s t  d e p e n d  u p o n  f r e e  s p e e c h .



§ 39.50.200 A l a s k a  S t a t u t e s § 39.50.

(39) [T e rm ina tes  July 1,19841 Alaska Agricu ltura l Action Cmr 
(AS 44.33.450).

(40) Board of F isheries (AS 16.05.221(a));
(41) Board of Game (AS 16.05.221(h));
(42) Board of Trustees and executive director of the Al.' • 

Permanent Fund Corporation (AS 37.13.040);
(43) A laska Energy Center (AS 46.12). ( In it ia tive  Proposal N« . 

§ 1, effective Dec. 11, 1974; am §§ 18, 19 ch 25 SLA 1975; am 5 .1 
79 SLA 1975; am § 2 ch 170, SLA 1975; am § 18 ch 263 SLA 1970
§ 2 ch 67 SLA 1977; am § 2 ch 141 SLA 1978; am § 2 ch J 58 SLA IP • 
am § 9 ch 167 SLA 1978; am § 2 ch 66 SLA 1979; am § 3 ch 75 S’ 
1979; am § 37 ch 3 SLA 1980; am § 28 ch 12 SLA 1980; am § 8 c> 
SLA 1980; am §§ 39-43 ch 94 SLA 1980; am § 5 ch 148 SLA 198" • 
Executive Order No. 44 § 2 (1980))

Itevisor's note. — Under the authority 
of AS 01.05.031(b), this section was 
rearranged for clarity in 1980. The list of 
state boards nnd commissions formerly 
found at AS 39.50.200(9) has been placed 
in AS 39.50.200(b).

Effect of am endm ents. — The 1977,
1978, nnd 1979 amendments added 
paragraphs (34M39) of present subsection 
(h). The second 1979 ninendment, which 
added pnrngraph (39), terminates July 1,
1984.

The first 1980 amendment repenled a 
former subparagraph to present 
paragraph (b), which rend: "Alaska Snlnry 
Commission (AS 39.23).”

The second 1980 amendment inserted 
"court of appeals" following "a judge to 
the" near the middle of subparagraph (2) of 
paragraph (a).

The third 1980 amendment added 
suhpnrngrnph (42) in present paragraph(b).

The fourth 1980 amendment, in present 
paragraph (b). repealed former 
paragraphs, which rend: "Bonrd of Kish 
nnd Game (AS 16.05.220)," "Stale Section 
of Joint Federal-State Land Use Planning 
Commission (AS 41.40.020)," "Board of 
Directors, State-Operated Schools (AS

Chapter 5 1 . Abuse of Power by Public Officers 
and Employees.

Section 
10. IRepcalcdl
20. Obstruction of access to public 

information

14.08.0301,” and "Alaska S 
Commission (AS 39.23),” rerpii* • 
substituted "Workers'" for "Work- • 
in subparagraph (31), and ■ 
subparagraphs (40) nnd (41).

The fifth 1980 amendment r  
suhpnrngrnph (43) in present par., 
(b).

Section 2, Executive Order No 41 ' 
substituted "(AS 44.27.0401" Ter 
44.19.900)" at the end of subparagr.i;1 
of present pnrngraph (b).

Purpose of the Conflict of Int* 
Inw is to bring to light all conlhf* 
actual nnd potential. Falcon v. A% 1 
Pub. Offices Conun'n, Sup. Ct. Op '• 
1512 (File No. 3220), 570 P.2d 4r.9‘l’- 

Patient of a physician is a client >■ 
medical services nnd falls wilhr • 
scope of this chapter. Falcon v. A’* ’ 
Pub. Offices Comm'n, Sup. Ct. (*r * 
1512 (File No. 3220), 570 P.2d 45')'!- 

And source of income. — The (> • '' 
of Interest lnw encompnsses a pli>*- 
individual patients as sources of ir 
Falcon v. Alaskn Pub. Offices (>-• 
Sup. Ct. Op. No. 1512 (File No. 322"
P.2d 469 (1977).

Sec. 39.51.010. Misuse of confidential information.

I'.pealed by § 21 ch 166 SLA 1978.

< fuss re fe re n c e .  — For present E d i to r 's  no le .  — The repealed section 
*mns covering Ihe subject m a i le r  of  derived from *: 1. ch. 105. SI.A 1975. 

••pealed section, see A S  11.56.850.

Sec. 39.51.020. Obstruction of nccess to public information, (a)
• public employee may he dismissed, demoted or suspended, la id off 
■ thonvise made subject to any d isc ip linary action for communicating 
'tiers of pub lic record or information under AS 09.25.110 and 
•25.120.
h' As used in  this section, ’’pub lic employee" means any employee
• iv ing  compensation for services provided to the stale (inc lud ing I lie 
m-rsily of Alaska) or any po lit ica l subd iv is ion of the state.
•' A v io la tion of th is section is a misdemeanor. (§ 1 ch 151 SLA

39.51.010 • Punt.tt: O f f i c e r s  a n d  E w i t .o y f .e s  § 39.51.020



FROM: Deborah Niedermeyer, Aide to House HESS Cannitt.ee
RE: Whistleblower bill
DATE: 25 March, 1985

TO: Representative Koponen

This bill strengthens end clarifies the existing law forbidding 
retaliation against public employees who provide information which is a matter of public record, or who testify before a legislative carmittee. Specifically, the bill
1) Clarifies that public enployees must provide to the Legislature information concerning matters of public record
2) Increases the penalty for harrassment of an employee who does 
provide public information from "a misdemeanor" to a "class A misdemeanor"
3) Clarifies a public employee's right to request a legislative 
investigation if she or he is harrassed at work because of testimony before the Legislature
4) Requires an employer to conply with a legislative request for 
information if the employer has disciplined an employee within 90 
after an employee has testified before a legislative committee
5) Clarifies the employee's right to sue for reinstatement, back 
wages, damages, and attorney's fees if he or she is disciplined for testifying before a legislative carmittee
6) Makes it a class A misdemanor to discipline an employee for 
testifying before a legislative carmittee



. .  . , ___ » . j  a n j  u u j \;i i i u i i  m e  p e rso n  m ay  have
to the money, instrument, or property, or the person waives it. I f  the 
objection is to the amount of money, the terms of the instrum ent, or the 
amount or k ind of property, the person sha ll specify the amount, termn, 
or k ind  w h ich the person requires, or is precluded from objecting later. 
T h is  section sha ll not be construed to modify or change in  any manner 
corresponding provisions of the Uniform  Commercia l Code (AS 45.01 
— 45.09). (§ 3.20 ch 101 SLA 1962)

NOTES TO DECISIONS

It Is not necessary to tender ensh. constitute a p roper tender. Word * 
Word v. Miller, 13 Alaska 752 (1952). Miller. 13 Alaska 752 (1952).

And n check, unobjccted to, would

»
Sec. 09.25.100. D is p o s it io n  o f tax  in fo rm a t io n . Information in 

the possession of the Departm ent of Revenue w h ich discloses the par­
ticu lars of the business or afTairs of a taxpayer or other person is not 
a matter of pub lic  record, except for purposes of investigation and law 
enforcement. The inform ation sha ll be kept confidentia l except when 
its production is required in  ^ n  offic ia l investigation or court pro­
ceeding. These restrictions do not proh ib it the pub lica tion of statistics 
presented in  a manner that prevents the identif ica tion of particular 
reports and items, or proh ib it the pub lica tion of tax lists show ing the 
names of taxpayers who are de linquen t and re levant information 
w h ich may assist in  the co llection of de linquen t taxes. (§ 3.21 ch 101 
SLA 1962)

Collateral references. — Validity, con- dentinlity of income tax returns nnd infor- 
struction, and effect of slate Inws motion, 1 ALR4th 959. 
requiring slate officials to protect confi-

Sec. 09.25.110. In s p e c t io n  a n d  co p ie s  o f  p u b l ic  re co rds . Unless 
specifica lly provided otherw ise the books, records, papers, files, 
accounts, w rit ings , and transactions of a ll agencies and departments 
are pub lic records and are open to inspection by the pub lic  under rea­
sonable ru les during  regu lar o f lc e  hours. The pub lic  officer hav ing  the 
custody of pub lic records sha ll g ive on request and payment of costs a 
certified copy of the pub lic  record. (§ 3.22 ch 101 SLA  1962)

Cross references. For proof of public management and preservation of public 
records, see Evid. R. 1005; for records, see AS 40.21.
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For discussion of the history of Ibis 
•ectlon, see City of Kenni v. Kenni 
Peninsula Newspapers, Inc., Sup. Ct. Op. 
No. 2479 (File Nos. 4954, 5433), 642 P.2d 
1316(1982).

Brond policy. — This section nnd AS 
09.25.120 articulate a broad policy of open 
records. City of Kenni v. Kenai Peninsula 
Newspapers, Inc., Sup. Cl. Op. No. 2479 
I File Nos. 4954, 5433), 642 P.2d 1316 
11982).

The "agencies and departm ents" 
language used in this section must be 
rend as referring to the agencies nnd 
departments of the governments to which 
the statute applies, blit that language 
itself does not define what the applicable 
level of government is. City of Kenai v. 
Kenai Peninsula Newspapers, Inc., Sup. 
Ct. Op. No. 2479 (File Nos. 4954, 5433), 
642 P.2d 1316 (1982).

The w ord "public" as used in this sec­
tion and AS 09.25.120 with "officer" refers 
both to state and local officials. City of 
Kenni v. Kenni Peninsula Newspapers, 
Inc., Sup. Ct. Op. No. 2479 (File Nos. 4954, 
5433), 642 P.2d 1316(1982).

Application to municipalities. — The 
provisions of this Bection nre applicable to 
municipalities. City of Kenai v. Kenni 
Peninsula Newspapers, Inc., Sup. Ct. Op. 
No. 2479 (File Nos. 4954, 5433), 642 P.2d 
1316(1982).

In light of the common law rule, legisla­
tive history, nnd the court's reading of the

sections, the slate supreme court will 
construe this section and AS 09.25.120 as 
that court would have construed them 
prior to 1957, which is as n strong legisla­
tive declaration that records in the pos­
session of municipalities shall be available 
for public inspection, subject to exceptions 
based on need. City of Kenai v. Kenni 
Peninsula Newspapers, Inc., Sup. Ct. Op. 
No. 2479 (File Nos. 4954, 5433), 642 P.2d 
1316 (1982).

Disclosure of applications for public 
posts. — Strong public interest in the dis­
closure of the affairs of government 
generally, and in an open selection process 
for high public officials in particular, 
requires public disclosure and inspection 
of applications for posts having substan­
tial discretionary nuthority. City of Kenai 
v. Kenai Peninsula Newspapers, Inc., Sup. 
Ct. Op. No. 2479 (File Nos. 4954, 5433), 
642 P.2d 1316(1982).

University of Alaska. — The legisla­
ture intended to include the University of 
Alaska within the scope of state agencies 
subject to the public records statute. 
Carter v. Alaska Pub. Employees Ass'n, 
Sup. Ct. Op. No. 2657 (File No. 6586), 
P.2d (1983).

The president of the University of 
Alaska is a public officer for purposes of 
this section. Carter v. Alaska Pub. 
Employees Ass'n, Sup. Ct. Op. No. 2657 
(File No. 6586), P.2d (1983).

Collateral references. — Finding of or employee on cause of or responsibility 
draft board as evidence of physical condi- for iryury to person or damage to properly, 
lion of one registered, 16 ALR 247. 153 ALR 163; 69 ALR2d 1148.'

Admissibility of report of public officer

Sec. 09.25.120. In s p e c t io n  a nd  c o p y in g  o f p u b l ic  records . 
Every person has a r ig h t to inspect a pub lic  w r it ing  or record in  the 
state, in c lu d in g  pub lic  w rit ings and records in  recorders’ offices except 
II) records of v ita l statistics and adoption proceedings which sha ll be 
treated in  the m anner required by AS 18.50; (2) records perta in ing  to 
juveniles; (3) medica l and related pub lic  hea lth records; (4) records 
required to be kept confidentia l by a federal law  or regu lation or by 
state law . Every pub lic  officer hav ing  the custody of records not 
included in  the exceptions sha ll perm it the inspection, and g ive on 
demand and on payment of the lega l fees therefor a certifi .'d copy of the 
writing or record, and the copy sha ll in  a ll cases be e idence of the

8 7
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orig ina l. Recorders sha ll perm it memoranda, transcripts, and copies or 
the pub lic  w rit ings and records in  th e ir offices to be made by 
photography or otherw ise for the purpose of exam in ing  t it les to real 
estate described in  the pub lic  w rit ings and records, m ak ing abstracts 
of t it le  or guarantee ing or in su r ing  the tit les of the real estate, or 
b u ild in g  and m a in ta in in g  t it le  and abstract plants; and sha ll furnish 
proper and reasonable fac ilit ies to persons hav ing  law fu l occasion for 
access to the pub lic  w rit ings and records for those purposes, subject to 
reasonable ru les and regulations, in  conform ity to the d irection of the 
court, as are necessary fot the protection of the w rit ings and records 
and to prevent interference w ith  the regu lar discharge of the duties of 
the recorders and the ir employees. (§ 3.23 ch 101 SLA 1962)

N O T E S  T O  DECISIONS

For discussion of the history of this 
section, see City or Kenni v. Kenni 
Peninsula Nowspnpcrs, Inc., Sup. Ct. Op. 
No. 2479 (File Nos. 4954, 5433), 642 P.2d 
1316 (1982).

Brond policy. — AS 09.25.110 nnd this 
section nrticulnto a broad policy of open 
records. City of Kenni v. Kenni Poninsuln 
Newspnpers, Inc., Sup. Cl. Op. No. 2479 
(File Nos. 4954, 5433), 642 I’.2d 1316 
(1982),

Effect of "in the stn tc" language. — 
When the legislature chose to sny "in the 
state," nnd not "of the state” in the first 
sentence of this section, thuy were 
conscious of the fact Hint they were 
defining scope and had it been intended to 
limit the application of this section to Btale 
agencies nnd departments, it could easily 
and clearly have done so. City of Kenni v. 
Kenni Peninsula Newspnpers, Inc., Sup. 
Ct. Op. No. 2479 (File Nos. 4954, 5433), 
642 P.2d 1316(1982).

The w ord "public" ns used in AS 
09.25.110 nnd this section with "officer" 
refers both to state nnd local officials. City 
of Kenai v. Kenai Peninsula Newspnpers, 
Inc., Sup. Ct. Op. No. 2479 (File Nos. 4954, 
5433), 642 I',2d 1316(1982).

Application to  municipalities. — The 
provisions of AS 09.25.110 and this section 
are applicable to municipalities. City of 
Kenni v. Kenni Peninsula Newspapers,

Inc., Sup. Ct. Op. No. 2479 (File Nos 4954, 
6433), 642 P.2d 1°16 (1982).

In light of the common lnw rule, legisla­
tive history, nnd the court's rending ofliic 
sections, the stale supreme court will 
construe AS 09.25.110 nnd this section as 
thnt court would linve construed them 
prior to 1957, which is ns a strong legisla­
tive declaration that records in the pos­
session of municipalities shall lie available 
For public inspection, subject to exceptions 
based on need. City of Kenai v. Kenai 
Peninsula Newspnpers, Inc., Sup. Ct. Op 
No. 2479 (File Nos. 4954, 5433), 642 P.2d 
1316(1982).

Disclosure of applications for public 
posts. — Strong public interest in the dis­
closure of the nlTnirs of government 
generally, nnd in an open selection process 
for high public officials in particular 
requires public disclosure and inspection 
of applications for posts having substan­
tial discretionary authority. City of Kenai 
v. Kenai Peninsula Newspapers, Inc., Sup 
Ct. Op. No. 2479 (File Nos. 4954, 6433'. 
642 P.2d 1316 (1982).

University of Alaska. — The legisla 
ture intended to include the University of 
Alaska within the scope of stale ngencie" 
subject to the public records statute 
Carter v. Alaska Pub. Employees Ass'n. 
Sup. Ct. Op. No. 2657 (File No. 6586).
P.2d (1983).

Collateral references. — 66 Validity, construction, and a p p l i c a t i o n

Am.Jur.2d, Records and Recording Laws, of statutes making public proceeding
§5 12-31. open to the public, 38 ALR3d 1070.

76 C.J.S., Records, 55 34-41. C nn fid rn lin lilv  » f !•<>■•>••••■■• • • •

ients of public welfare, 64 ALR3d 768. Pnyroll records of individual govern-
Validity, construction, nnd application ment employees as subject to disclosure lo 

of statutory provisions relating to public public, 100 ALR3d 699. 
access to police records, 82 ALR3d 19.

Rcslricting access to judicinl records of 
stale courts, 84 ALR3d 598.

Sec. 09.25.121. C o p ie s  o f p u b l ic  records for veterans . W hen a 
copy of a pub lic  record is required by the d iv is ion of veterans’ affairs, 
Department of Commerce and Econom ic Development or by the Un ited 
States Veterans’ A dm in is tra tion to be used in determ in ing the e lig ib il­
ity of a person to partic ipate in  benefits, the officia l custodian of the 
public record sha ll, w ithout charge, provide the app licant for the bene­
fits, a person acting on beha lf of the app licant, or an authorized rep­
resentative of the d iv is ion  of veterans’ affairs or the Un ited States 
Veterans’ A dm in is tra tion w ith  a certified copy of the record. (§ 1 ch 35 
SLA 1981)

Rcvisor's notes. — Enacted ns AS veterans of the r.rmcd forces, see AS 
09.25.123. Renumbered in 1981. 26.10.070.

Cross references. — As lo records of

Sec. 09.25.125. E n fo rcem en t: In ju n c t iv e  re lie f . A person hav ing 
custody or control of a pub lic  record who obstructs or attempts to 
obstruct, or a person not h a v in g  custody or control who aids or abets 
another person in  obstructing or attempting to obstruct, the inspection 
of a pub lic record subject to inspection under AS 09.25.110 or 09.25.120 
may be enjo ined by the superior court from obstructing, or attempting 
to obstruct, the inspection of pub lic  records subject to inspection under 
AS 09.25.110 or 09.25.120. (§ 1 ch 74 SLA 1975)

Sec. 09.25.130. E ffe c t o f p r iv a te  sea ls and  scro lls . Private seals 
nnd scrolls as a substitute for seals are abolished. They ore not required 
to an instrum ent, bu t when used the ir effect remains unchanged. 
IS 3.10 ch 101 SLA 1962)

Sec. 09.25.150. C la im in g  o f  p r iv ile g e  by  p u b l ic  o f f ic ia l o r 
reporter. Except as provided in  AS 09.25.150 — 09.25.220. no pub lic 
official or reporter may be compelled to disclose the source or informa­
tion procured or obtained w h ile  acting in  the course of duties as a pub lic 
official or reporter. (§ 1 ch 115 SLA  1967)

tion between others, 2 Al,R2d 645. Admis­
sibility of recordings in evidence ns 
affected by privileged nature of communi­
cations, 58 ALR2d 1037.

Construction of stnlute creating privi­
lege ngainst disclosure of communications 
made to stenographer or confidential 
clrrk, 96 AI,R2d 159.

§ 09.25.121 C o d e  o f  C i v i l  P r o c e d u r e  § 09.25.150

t . -  i . r

Cross references. — For court rule 
recognizing statutory privileges, sec Evid. 
R. 501.

Colintcrnl references. — 81
Am.Jur.2d, Witnesses, 55 141-147, 
287-302.

98 C.J.S., Witnesses, 55 432-440, 
450-457.
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TO: Representative Jerry Ward

FROM: Betty Barton^
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RE: Employee Protection Laws
Research Request No. 83-163

You have asked for information about state and federal statutes that 
provide protection to employees who disclose information regarding an 
employer's violation of federal, state, or local laws. Ouring the 
1970s, there was growing public concern regarding the need for improved 
ethical and professional standards, including support for public dis­
closure of any unethical or illegal practices of governmental and 
private organizations. Individuals increasingly called for measures 
which would ensure the protection from reprisal of those erployees, 
known as "whistle blowers," who publicly criticize their organizations 
for perceived wrongdoing.

Legal Background

American case law traditionally has provided soma limited protections 
from administrative punishment to whistle blowers in public employment. 
According to a report prepared by the Congressional Research Service, 
the law generally was shaped in 1892 by Judge Wendell Holmes who ruled 
in McAuliffe v. Mayor of New Bedford (155 Mass. 216: 29 N.E. 519) that 
while there is a constitutional right to free speech, there is no 
constitutional right to public employment.* This position was modified 
in 1968 in Pickering v. Bd. of Ed. (391 U.S. 563) when the U.S. Supreme 
Court held that a public worker cannot be deprived of his or her con­
stitutional rights as a condition of employment.

Some statutory protections are also found at the federal level. For 
example, federal employees may testify before Congress about the agen­
cies in which they work. The right to petition Congress is established 
in 5 U.S.C. 7102; and 18 U.S.C. 1505 prohibits interfering with a 
worker who is giving testimony to Congress. However, the law does not 
extend to employees who disclose information to bodies other than 
Congress.

1 Judith H. Parris, Government Division, Congressional Research Ser­
vice, The Library of Congress, Major Issues System, " 'Whistle Blowers' 
in the Executive Branch," Issue Brief Number IB78006, January 26, 1978.
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There are also several notable limitations placed on an employee's 
freedom to disclose information. Federal officials, for example, may 
not disclose classified data unless specifically authorized by the 
Freedom of Information Act or other U.S. statutes.

Federal Legislation Establishing Employee Protection

In 1978, Senate Bill 2640 was enacted.2 This bill, which was the cul­
mination of President Carter's Personnel Management Project, provided 
an extensive reorganization of the U.S.Civil Service Commission. In­
cluded 1n the bill was an employee protection provision;•the primary 
purpose of which was to " safeguard employees, tenured and nontenured, 
who 'blew the whistle' on illegal or improper official conduct."

As the bill was initially introduced, it prohibited Civil Service 
employers from dispensing any sanctions against employees who public­
ly disclosed a violation of a law, rule, or regulation (assuming that 
the disclosure in itself did not constitute a violation of the law). 
The bill was subsequently broadened so that an employee would be 
protected in disclosing any information that reflected significant 
mismanagement, flagrant waste of funds, abuse of authority, or a 
substantial and specific danger to the health and safety of the 
public.3 The bill was also modified so that agencies would not be 
encouraged to establish unwarranted internal "rules or regulations" 
against disclosure. As amended, only those disclosures that are 
specifically exempted by statute, e.g., substantive data pertaining 
to national intelligence, are prohibited.

Under the statute, the head of each executive branch agency has 
responsibility for overseeing compliance with relevant civil service 
laws.

2 Public Law 95-454. A copy of the statute is located in Appendix A.

3 According to the legislative history of the bill, the intent of 
Congress was to limit protection to specific and significant impair­
ment of public safety. As an example, the legislative history states 
that a general criticism by an employee that the Environmental Pro­
tection Agency is inadequately protecting the environment would not 
be protected under the statute; however, an employee's disclosure re­
garding the unsafe design of the cooling system of a Nuclear Regulatory 
Commission reactor would presumably be protected.
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State Legislation Protecting Whistle Blowers

Essentially, there are two approaches available for states in estab­
lishing protection for whistle blowers; 1) through administrative 
rules and procedures —  as exemplied in the federal statute —  and 2) 
through the courts.

Professional opinion is divided as to whether or not a state statute 
is necessary if an adr.mistrative approach is utilized. By some in­
terpretations, administrative protections can be effectively estab­
lished through executive orders or regulations. Several administra­
tive mechanisms are available for processing whistle blowing griev­
ances, including establishing ar, independent personnel board to review 
employee grievances and establishing an inspector general or ombuds­
man. In addition, the federal government and some states have con­
sidered establishing incentives for employees who produce innovative 
or noteworthy work as well as penalties for those responsible for 
inefficiency or unfavorable practices.

To establish remedies through the court system, there are also several 
available options that have been considered at both the state and
federal level. Of these, the most commonly utilized approach is to 
provide for civil penalties against an agency when an employer has
unduly retaliated against an employee. However, legislation can also 
be drafted to impose civil penalties on the individual who was re­
sponsible for the retaliation. Another optioTTj which was presented 
for congressional consideration, is to establish a legal defense fund 
to be made available to employees with alleged greivances.

Colorado has enacted legislation that provides for protection through 
the administrative approach, while Michigan has established remedies 
through the courts.

Colorado State Employee Protection Law - Colorado enacted a whistle- 
blower protection law in the fal1 of 1979.4 Included in the statute's 
legislative declaration is the following statement:

The general assembly...declares that employees of the state of 
Colorado are citizens first and have a right and a responsibility 
to behave as good citizens in our common efforts to provide sound 
management of governmental affairs. To help achieve [this and
other objectives], the general assembly declares that state em­
ployees should be encouraged to disclose information on actions 
of state agencies that are not in the public interest and that 
legislation is needed to ensure that any employee making such 
disclosures shall not be subject to disciplinary measures or 
harassment by any public official.

4 A copy of the* Colorado statute is in Appendix B.
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As enacted, the statute prohibits a state employer or supervisor from 
initiating a disciplinary action against an employee due to his or her 
disclosure of information. However, protection does not extend to 
an employee who knowingly discloses false information or who discloses 
information that is legally required to be held confidential. Under 
the provisions of the statute, an employee "who wishes to disclose in­
formation" is obligated to "make a good faith effort" to provide the 
employer or the generu assembly with the information to be disclosed 
prior to the time of its disclosure.

The law enables any employee in the state personnel system to file a 
written complaint with the state personnel board if an alleged retali­
atory measure has been directed against him. If upon review the charg­
es appear to have a reasonable basis, the state personnel director 
is required to notify the employer of the findings. The employer 
may then petition the board for a hearing on the matter.

If the board determines that a violation against an employee has oc­
curred, the board is required to order. compensation to the employee 
for any costs incurred in the proceeding. The board also is required 
to order relief including, but not limited to, reinstatement, back 
pay, restoration of any loss in credited service, and expungement of 
any damaging personnel records of the employee. If a specific em­
ployer or supervisor 1s found to have personally initiates the retali­
ation initiated against the employee, a description of the ofiense 
is to be placed within the employer's personnel records.

The administrative approach is generally established in order to provide 
a means of resolving disputes internally. Under the Colorado law, 
an employer or employee who is dissatisfied with the findings of the 
board may take the case to district court.

According to Marilyn Heckel, who administers the employee protection 
law in Colorado, the statute has been used infrequently since its 
enactment. Only three or four cases have been filed since the pro-1' 
gram's inception in 1979. While this may be attributable in part to 
an absence of complaints, Ms. Heckel observed that there are also some 
weaknesses in the statute that may be deterring employees from utilizing 
it.

Ms. Heckel noted that the most significant problem is that the re­
view and hearing process is not timely. The first case filed under 
the law took almost three years for a determination to be made. The 
board ruled against the employee, and the employee then filed a com­
plaint in the district court. The judge dismissed the case on a tech­
nicality. According to Ms. Heckel, the employee, who presumably 
believed enough in the legitimacy of his complaint to pursue it for 
three years, was left with no available recourse and abundant legal 
bilIs.
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Ms. Heckel also noted that several provisions of the statute were 
drafted with overly broad potential applications. As an example, Ms. 
Heckel noted that there is no statute of limitations included within 
the law. Conceivably, an employee could choose to disclose informa­
tion pertaining to a violation that occurred ten years ago.

According to Ms. Heckel, staff have discussed the need for revision of 
the law, but the need is viewed to be a relatively low priority.

Michigan Whistleblowers' Protection Act - No state law offers as ex­
tensive protection to employees, as that afforded through the Michigan
statute.^ Enacted in 1980, this law may apply to any employee, includ­
ing individuals within both the public and private sectors of employ­
ment. Under the law's provisions, an employer shall not "discharge, 
threaten, or otherwise discriminate against an employee" for reporting 
a violation, or suspected violation, of a law, rule, or regulation.

Unlike the Colorado law, the Michigan statute establishes civil action 
fo. injunctive relief or damages in the county circuit court as the 
first measure of recourse for employees who have experienced an alleged 
violation. The burden of proof is placed on an employee to "show by
clear and convincing evidence" that at the time of conflict with his
employer, the employee was about to report a suspected violation.

The statute also establishes remedies to be ordered as the judge 
considers appropriate. In rendering a judgment, a court shall order 
the reinstatement of the employee, the payment in the employee's favor 
of back wages, full reinstatement of fringe benefits and seniority, 
actual damages, or any combination of these remedies. A court may 
also award the complainant all or a portion of the costs of litigation, 
including both attor y and witness fees.

According to Lee Schwartz, a legislative aide to Michigan Senator 
James Barcia who was instrumental in the law's enactment, a determina­
tion was made to use the court approach in order to make certain that 
employee protection was not used "frivolously" and would only be used 
for serious and significant cases.

Mr. Schwartz stated that there are have been 10 known cases filed 
since the law was passed. Of these, the majority have been filed a- 
gainst public agencies; nowever, several pertain to private sector 
employers. According to Mr. Schwartz, his office has found no means 
of evaluating the effectiveness of the law or determining the extent 
to which the statute is being utilized. All cases are initially filed 
within Michigan circuit courts, which have no available system of track­
ing specific categories of cases.

5 A copy of the Michigan statute is located in Appendix C.
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The U.S. Supreme Court recently ruled on a naval case pertaining to 
whistle blowing. To date, our research sources have been unable to 
obtain detailed information regarding the implications of the de­
cision. When we are provided this information, we will transmit it 
to your office.

We hope this information has assisted you. Please do not hesitate to 
contact us if you have additional research questions.

bb

Attachments
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Attachment A:

Civil Service Reform Act of 1978 
(excerpted portions pertaining to whistle blowing)

C



5  § 2 1 0 8  G O V E R N M E N T  O R G A N I Z A T I O N

i in « h ’ r  n i l  m l i u l n l  t C m l l \ r  t u l ' T l i r v h i l l u *  w l l l t l h  t in *  u i i v t t i l f i :  o f  ( l i l t  M v l h . n  « i« * fIn • 
r i y i i l n l l i i i i  n i» i* r * M « i|  l» y  t h e  «l I  * I r !•*# r * » u r t  lu * r  w li» #  I *  n  Mi* r» (V r« -u r« *  v » l i * r
a n  i n i *  n n n j . l o  h i i ' I  n ** l r l i n l l c n ^ i n l  o n  u p -  m i  H i  m i* . - . . m l  \  I? S  I ' o s l n l  J i f f »

I I  *1 I t l  l i ' i l  r 'H in llh ilt*  " n f llv i*  i l n l v "  I *  A  l'r» . I 'H . ! ,  t ’.T I  I*' 2*1 I  MCI.

8 21011. A ir  trn ff lr . n n it r n l lt T ;  S ^ r r f n r j*
F o r  th e  purposo of M il l title--

(1) “ i i l r  I r a f l lc  ro n tro lh rr"  n r "con»ro l|»T" moaiiH  an  Pin p inyoc of 
lh<* l)eparln i»*n l of T ia n p p o r tn t ln ii n r tin* lh»pnt lin i' i it  o f D ffonao  w ho , 
hb U e lo rn iliiiM l u i i i I i t  regu la tion :) p roF c illuM  I t y  H ip S ecre ta ry , Is nrtlv i* 
ly  cngagt'tl In  tin* separa tion  m ill c n n lr o l nr a ir  Ir a f f lc . or 1:i I In* Ini* 
m ed ia te  i;upo i vluor of nn em p loy ee  ncth*e|y otun iged In  t lio  Reparation 
and co n tro l o f a ir  tra f f ic , In  an ntr Ir a f f lc  c o n tro l f a c il it y ;  and

(2) "Secretary'*, w hen lined In  con n e c t io n  w ith  " a ir  t ra f f ic  con 
troUor" or " co n tro lle r" , means th e  S* c r e lm y  o f T ra n s p o r ta t io n  w ith  
re a p ed  to contro ller*! In  th e  D epa rtm en t of T r in in p o r l i i t lo i i ,  am i tin- 
Secre ta ry  of Dcfeune w ith  respect to con tro lle rB  In  th e  D epa r tm en t of 
DefenHO.

Aa «m ended  I*till. 1a 9G-347. § 1(a). Sept. 12, 19H0, 94 S tat. 115(1.
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E f f e c t i v e  l l n l o  o f  1080 A m < * n d in r u t .  I0 S 0  I *  S  C o d e  O n * ,  m id  A d lu .  N e w s ,  p . 
S e e l  I o n  .1 o f  l ' l l l i . l* .  (V . 3 1 7  p r o v i d e d  ( b u t :  2 7 H
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Nee. See.
2.1(11. Merit M 'N te in  p r l i i r l l d i 'H .  2 : t l ( t
2.10'J. 1‘ r n l i l l . I l l ' l l  |»o- • i i i i i i e l  p r n . ' l l r c s .
21(13. ■‘ro li ll i lt . il |h . ...ititel j.rn i lle.-i. In 21.(5

( l i e  F i - . t c r n l  I t n r e n u  . i f  I n v . - s t l K i i -
t  l o l l .

g Slilii I . M e r i t  sy s te m  princ ip les  
( n )  T il ls  R e e l  ton flhnll a p p ly  to—

( 1 )  nn E xecu tiv e  agency ;
( 2 )  t lio  Ail in Inlst  r;i l ive  Office  of tlu< Unllc i l  S l a te s  C o u r t s ;  nnd
( 3 )  th e  C o v c rn m c n t  P r in t in g  Office,

( l>) F e d e r a l  p e rsonnel  m a n a g e m e n t  sh o u ld  lie Iniplc inuii tcil conr.l-iimii 
With tlio fo l low ing  iner ’. sytilem p r in c ip les :

( 1 )  R e c r u i tm e n t  sh o u ld  ho f ro m  q u a l i f ied  In d iv id u a ls  from  
npprop i  la ie  Rnnrci'H In an  e n d e a v o r  to nchlnvo a  w o rk  foreo  front 
a ll  augm en ts  of Hor.luly, a n d  Helee.tlon nnd  a d v a n c e m e n t  sh o u ld  he 
d e te r m in e d  Butidy on  th e  basis  of re la t iv e  ah l l l ty ,  k n o w le d g e ,  and 
ski l ls ,  a f lv r  f a i r  and  open  co m p e t i t io n  which  a sa t |r j  I h a t  nil rece ive  

eiliial o p p n r tu n l ly .
( 2 )  All em p lo y ees  a n d  a p p l ic a n t s  fo r  e m p lo y m e n t  sh o u ld  receive 

f a i r  a n d  oiii i tlable t r e a tm e n t  In a lt  a sp e c ts  of p e rso n n e l  m a n a g e m e n t  
w ithou t  r e g a rd  lo po lit ica l  a f f i l ia t io n ,  race ,  co lo r ,  re l ig ion ,  n a t io n a l  
o r ig in ,  sox, m a r i t a l  s l a tu s ,  age,  o r  h a n d ic a p p in g  co n d i t io n ,  n n d  w ith  
p ro p e r  r e g a rd  for  t h e i r  privacy a n d  c o n s t i t u t io n a l  r ig h ts .

( 3 )  E q u a l  p ay  sh o u ld  ho p rov ided  fo r  w ork  of e q u a l  va lue ,  will* 
a p p r o p r i a te  c o n s id e ra t io n  of bo th  n a t io n a l  a n d  local r a te s  pa id  I')' 
em p lo y e rs  In Ihu p r iv a te  sec to r ,  und  a p p r o p r i a t e  Incen t ives  a n d

l t i ' s ) H . t i * l l i l l l t v  o f  i i . o  ( I c n c r u l  A c -  
. ' . . o n l i n e  I I I f i r . . .

I ' u n r d l i c . l l m i  w i t h  c e r t n l i i  . . l i t e r  
l> r> .v Io Io n .- , o f  l o w .
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( I I  All .•m |il i .)ccs all .mid m a ln i a lu  h ig h  s l a u d a r d i  o f  In teg r i ty ,  
ciuiiluet.  a n d  c o n ce rn  In r  th e  p u td l r  In te re s t

( f i )  T h e  F e d e r a l  work  fo rce  sh o u ld  le: u sed  e f f ic ie n t ly  a n d  e f fe c ­
tively.

( t i l    a sh o u ld  he  r e ta in e d  on  th e  bas is  «f  t ie 1 a d e q u a cy
ot  l l ic lr  p e r fo rm a n c e ,  l im d e q u a te  p e r fo r m a n c e  sh o u ld  lie c o r rec ted ,  
a n d  e m p l n n . - s  sh o u ld  In- s e p a r a t e d  w ho c a n n o t  o r  will n o t  Im prove  
th e i r  p e r fo rm a n c e  in m ee t  r e q u i r e d  s t a n d a r d s .

(71 e m p lo y e e s  sh o u ld  lie p ro v id ed  e f fe c t iv e  e d u c a t io n  a n d  t r a i n ­
ing In ea;..-s In w h ich  su c h  e d u c a t io n  und t r a in in g  w ould  r e su l t  In 
be t i e r  o rg au l/ .n l lo n a l  m ol  In d iv id u a l  p e r fo rm an ce .

(X) E m p lo y e es  sh o u ld  tie---
(A )  p ro te c te d  a g a in s t  a r b i t r a r y  a c t io n ,  p e rso n a l  fa v o ri t ism ,  

o r  c oerc ion  fo r  p a r t i s a n  p o l i t ica l  pu rp o ses ,  and
(I I )  p ro h ib i t e d  f ro m  u s in g  th e i r  o ff ic ia l  a u th o r i t y  o r  In f lu ­

ence  fo r  th e  p u rp o se  of In t e r f e r in g  w ith  n r  a f fe c t in g  the  re su l t  
of a n  e lec t ion  n r  n n o m in a t io n  fo r  e lect ion .

(01 Employee:,  sh o u ld  ho p ro te c te d  a g a i n s t  r e p r i s a l  f o r  t h e  l a w ­
fu l  d isc lo su re  of I n fo rm a t io n  w hich  t h e  em ployees  re a so n a b ly  hn- 
l leve e v id e n ce s—

(A )  n v io la t io n  nf an y  law . ru le ,  o r  r e g u la t io n ,  o r  
I I I )  m is m a n a g e m e n t ,  a  g ro ss  w a s to  or fu n d s ,  a n  uliuso of 

a u th o r i t y ,  n r  a s u b s t a n t i a l  n n d  spec if ic  d a n g e r  lo  pub l ic  h e a l th  
n r  sa fe ly ,

(c) In a d m in i s t e r in g  th e  p ro v is io n s  o f  t h is  c h a p t e r —
( 1 )  w ith  respec t  to any  a g e n c y  (ns  d e f in ed  In se c t io n  2 3 0 2 ( a )

( 2 ) ( t . ‘ ) of Ih ls  t l t l e l ,  th e  P r e s id e n t  nha ll ,  p u r s u a n t  lo t h e  a u th o r i t y  
o th e rw is e  a v a i l a b le  u n d e r  Ih ls  l l t l e ,  t a k e  an y  ac t io n .  In c lu d in g  tlio 
I ssuance  of ru les ,  r e g u la t io n s ,  o r  d i r e c t iv e s ;  a n d

( 2 )  w l lh  r e s p v l  lo  a n y  e n t i t y  In I Im execu tive  lira nett w hich  
1s not su c h  a n  a g en cy  o r  p a r t  of  such  an  agency ,  t h e  h e ad  of such  
e n t i ty  sh a l l ,  p u r s u a n t  lo a u th o r i t y  o t h e r w is e  a v a i lab le ,  t a k e  a n y  a c ­
tion, In c lu d in g  llie is su a n c e  nf ru le s ,  r e g u la t io n s ,  o r  d i rec t iv e s ;

»lil?h 1s e n n sh a e n t  w i th  t h e  p rov is ions  o t  th is  t i t l e  a n d  w h ich  th e  P re s t -  
•'"(iI o r  th e  head ,  a s  th e  c ase  m ay  tie, d o t e r m h v s  1s n ece ssa ry  to e iisurn  
Hail p e rso n n e l  ina i iugem en i  Is Imscd on  nnd em b o d ie s  tlio m e r i t  syBtom 
principles.
Added Puh .L ,  3 5 - 4 C I ,  T it  In I, I 1 0 1 ( a ) ,  Oct. 13, 1078, 92 S la t .  1113.

M frr llv r  l l i i l r .  SeelIml effective On L ib ra ry  Reference*
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' ' I l l I.. 1>3 -111. M»i o.o im ii it..te iii l.le r  I ' l i l le . i  S illies
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S Z.'IOU. P r iih lld le d  pei-s .m uel prncltre.s

( a ) ( 1 )  F o r  llie p u rp o se  of th is  111In, “ p ro h ib i te d  p e rso n n e l  pru> Itce”  
'•icaiin an y  ac t io n  desert l .m l tu s i ihaee t lon  ( h )  o l  th is  uecllon.

(2) F o r  llie p u rp o se  of th is  seel Ion —
( A )  "p e rso n n e l n u ll.h i"  m eliu s  •

1 11 a n  up p i i l i i t iu rn i ;  
t i l )  a ttriiin.i tl.iii;
(III) an  nellnn  u n d e r  c h a p t e r  75 uf t h i s  t l l lo  o r  o t h e r  d i s c i ­

p l in a ry  o r  c o l l e c t iv e  a c t io n ;
1 1x 1 a  d.-lall ,  n a n s l c r ,  o r  r e a s s ig n m e n t ;  >***“N
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( i l l  I n re em p lo ym en t;
( 'H D  a p c ifo r n ia n c u  e v a lu a t io n  u n d e r c h a p te r lit  of 

t it le ;
( Iv) u d e c is io n  c o n ce rn in g  pay, Ix- in ills , o r  aw ardn . u i 

c e r n ln g  rj«-- itlou o r tra l Ing  If tli<> e d u c a t io n  n r t r a in in g :  
reason c expected to lead lo  un a p p o ln ln ie u t , p ro n ir
perfo rn  .nee e v a lu a t io n , o r o th e r a v t lo u  descrttie il In  ( Id s , 
p a ra g ra p h ; and

(x) any  o th e r s ig n if ic a n t  chang e  In d u t ie s  o r response ,|; 
w h ich  Is In co ns is ten t w ith  the em p loyee's sa la ry  o r g rade I- 

w lt l i respect lo  an em p loy ee  In , o r  a p p lic a n t  fo r, a  covered  p . . .  
In  an agency ;

( It) " covered  po s it io n "  m eans a n y  po s it io n  In  the  con ipcti 
se rv ice , a ca ree r a p p o in te e  p o s it io n  In  t lio  S e n io r  E x e c u t iv e  Scr. 
n r  a p o s it io n  In t l iu  excepted se rv ice , h u t does no t In c lu d e—

(I) a p o s it io n  w h ic h  Is excepted h u m  (tie c om p e t it iv e  hcp 
tiecn iiso  o f Its c o n f id e n t ia l, p o lic y- de te rm in in g , pollcy-muV 
n r po licy- advocating  cha ra c te r; or

( II) a ny  po s it io n  ex c lud ed  from  l l ie  coverage ot (Ids ace.. 
I»y t lio  P res id en t based on n d e te rm in a t io n  by l l i e  I'resF 
tha t It Is necessary and  w a rran ted  by c o n d it io n s  o f good i 
m in is t r a t io n . •

(C) "agency"  m eans an E x e cu t iv e  agency , the  A d n il ii ls tn o  
O ff ic e  o f I l ie  U n ite d  States Cou rts , n nd  th e  G o ve rnm e n t P rliP ’ 
O ff ice , tint does not in c lu d e —

(I) a G o ve rnm e n t co rpo ra t io n ;
( II)  t l io  F e d e ra l H u rcn u  of In v e s t ig a t io n , th e  C e n t ra l ' 

U- lllgcncc A gency , t l io  Dcfonnn In ic l l lg e n c o  A gency , the  .' 
t lo n n l S e c u r ity  A gency , and , as d e te rm in ed  by th e  P res ide 
a n y  E x e c u t iv e  agency  o r  u n it  th e reo f t l io  p r in c ip a l func tion ' 
w h ic h  Is t lio  c o n d u c t o f fo re ig n  In te ll ig e n c e  o r cou n te r in g ' 
g u iic e  a c t iv it ie s ;  or

( III)  l l ie  G en e ra l A c co u n t in g  O ff ic e .
(b) A ny em p loyee  w ho  lia s  a u th o r ity  to take, d ire c t o the rs  to It' 

recom m end , or upp ro vu  a n y  personne l a c t io n , s h a ll n o t , w ith  respect 
such  a u th o r ity—

(1) d is c r im in a te  fo r o r ag a in s t a n y  em p loyee  o r a p p lic a n t I. 
em p lo ym e n t—  •'

(A l on th e  bas is of race, co lo r , r e l ig io n , sex, o r nolle-’
o r ig in , us p ro h ib ite d  u n d e r section 717 of t lio  C iv i l  n ig h ts  A'
o f 1 an 4 ((2 U .S .C . 2000c—10);

( II)  on t lio  bawls o t age, as p ro h ib ite d  u n d e r  sect ions 1 2  *■ 
lf i n f  ( lie  Age D is c r im in a t io n  In  E m p lo ym e n t A ct o f 191»V (• 
U .S .C . 631, C33a);

(C) on th e  basis nf sox, as p ro h ib ite d  u n d e r  sect io n  0 (d) 
l l ie  F a ir  L a b o r S tandards A ct o f 11138 (29 U .S .C . 206(d) I .

(l>) on the basis of h a n d ica p p in g  c o n d it io n , ns proh ib it'
u n d e r sect ion  KOI of the  l le h a b t lU n llo n  A rt o f 1973 (29 ll.S '
791); o r

(E )  on (ho basis o f m a r ita l B t a t u s  or p o lit ic a l n f f I l la t io n , 1 
p ro h ib ite d  u n d e r any la w , ru le , o r r e g u la t io n ;

(2) s o l ic it  o r  rimslilt"- a n y  re com m end a t io n  or s ta tem en t, o ra l ' 
w i lt  te n , w l l l i  respect to a ny  In d iv id u a l w ho  requests or Is im 'i 
con s id e ra t io n  to r u ny  pe rsonne l na tion  iinle.s-.i each reeom m i'P dn ll 
o r s ta tem ent Is basod on t lio  porsonu l k'i jo  o r records o f 11 
person ( im ilu l i l i ig  It a nd  cons ists o f—

(A) an e v a lu a t io n  o f th e  work p e r fn rm a lle e , a b i l it y , a p lltu ''1 
o r g en e ra l q u a lif ic a t io n s  o f s u c li In d iv id u a l;  o r  *

( II)  un  e v n l i ia i lo u  of t lio  c h a ra c te r , lo y a lly , or H ii lt n b l l lt ) ' ' j

r \
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, . ,  , t ie  p n l l l le a l a r t t i i t y  u f a n y  person ( t n r l i id l i ig  t l io
, , ,i uny p . i l l l lr a l r i in lr l ln i t lo u  or s e rv ic e ) , o r  take a n y  act to il

i , i  emp loyee or n p | il le a iit  fo r em p lo ym e n t us a re p r is a l
r ' l .  i . i l  ui an> person In  engage In  s u r li p o l l l l r . i l  u c t lv l ly ;

, I     or w i l l f u l ly  oh- iiruct a n y  person w l l l i  respect lo  u u c li
  p...it.-lit iiii- ' iiiip i' ie  fo r em p lo ym en t;

ie t i' ie iie e  a n y  persun to w l l lu lr a w  from  com p e t it io n  fo r 
.j, v i i  ion im  ll ie  purpose o f Im p ro v in g  o r In ju r in g  l l ie  pros pee ls 

,.f .ti -. i. l ie  r pi ison lo r  em p lu ym o iit ;
i.:i einui uny preleience or advantage not authorized by law, 

.i i-i i . dilution lo any employee or nppllcnnt for employment 
«n »* i >*,.-• ili-fliiliig Hie ta'ope or manner of compellllou or (ho re- 
•e n. q,-iii<i lor any poslllun) for the purpose of Improving or In- 
p- lei: He- piinq • els of any particular person for employment;

<71 . ip p o ln l, i-mploy, p rom ote , ad vance , o r  ad voca te  for appo lu l-
 ....... i in p lo v ii i . ' i i l ,  p rom o tio n , o r a d va n cem en t . In  o r  to a  c iv i l ia n
{•vdl'eii any l in l l i l i l u a l  w ho  Is u re la t iv e  (ns d e f in ed  In  section  3t i l l  
/•.H U  of O ils  t l l le )  o f su ch  em p loyee  I f  su ch  p o s it io n  Is In  th e  
• i.eie-i In w h ich  H iu ii em p loyee  Is s e rv in g  as a p u b lic  o f f ic ia l (as do- 
fix "I In i—el ion 31 l,)(n)(2 ) of (Ids t it le )  o r o v e r  w h ic h  su ch  cm- 
I 'n ice  exeriiseu jn r ls i l lc l lo i i  o r c o n tro l ns such an o f f ic ia l;

l<) in l ie  o r fu ll lo  take a p e rsonn e l no t io n  w ith  respect to a n y  
employee or ! i | ip l lt i in l for em p lo ym en t as a re p r is a l fo r—

I A i a ilhxin-.mre o f In fo rm a t io n  hy an  em p lo y ee  o r  n pp llc n n t 
w h ich  the em p loyee o r  n p p llc n n t reasonab ly  b e lie ve s  e v id en ces—

(I) n v io la t io n  o f a ny  la w , ru le , o r r e g u la t io n , or 
( I I I  m ism anag em en t, n groan waste of fu nds , an abuse 

of i i t i l l io i i t y ,  n r  u s u b s ta n t ia l n nd  sp e c if ic  dange r to p u b lic  
h ea lth  o r sa fe ly ,

If il lic it  d isc losure Is not s p e c if ic a lly  p ro h ib ite d  by la w  a n il If 
such In fo rm a t io n  la not s p e c if ic a lly  req u ire d  hy  E x e c u t iv e  o rd e r 
to lie  kept secret In l l ie  In te rest of n a t lo n n t defense or t lio  c o n ­
duct u f fo re ig n  a ffa irs ; o r

( II)  a ill.-irInsure to ( lie  S pec ia l C o u n s e l of the  M er it Systems 
I'K ite c llo n  Hoard , o r to the  In sp e c to r G e n e ra l o f un  agency 
or a no the r em p loyee des igna ted  by the head o f l l ie  agency to 
rece ive  such  d isc lo sures , o f In fo rm a t io n  w h ic h  th e  em p loy ee  o r 
a p p lica n t ren sona lilv  b e lie ves  e v id en ce s—

(I) a v io la t io n  o f a n y  Inw , r u le , o r r e g u la t io n , o r 
( I I I  m lsm n tiiig e iiii- iil, a gross waste o f fu nd s , an  abuse 

u f n t t i l io r l ly , o r a s u b s ta n t ia l a nd  sp e c if ic  d ange r to p u b lic  
h ea lth  n r  sa fe ly ;

i9) la k e  or fa l l lo  take any  pe rsonne l a c t io n  n g n liia t  any  em- 
idnyi.q. o r app lica n t for p ii ip ln ym cu i us a  re p r is a l fo r t liu  exerc ise 
*'f any appea l l ig h t  g ran ted  hy any law , r u le , o r r e g u la t io n ;

‘ DU i l la c i i in l i ia ie  fo r o r aga ins t any  em p lo y ee  o r a p p lic a n t  fo r 
. on the basis of conduct w h ic h  does not m lve rn e ly  affect 

rm anee of th e  em p loyee  o r  a p p lic a n t  n r th e  p e rfo rm ance  
"i ix . . .  ,i.; except that n o th in g  in  th is  p a rag raph  s h a ll p ro h ib it an 
agency from  tak ing  In to  I'crount In  d e te rm in in g  s u it a b il it y  o r f lln e s s  
iny em u let Inn of tin* em p loyee  or a p p lic a n t  fu r a ny  c r im e  u n d e r I ho 
•awe. o f any  S la te , of H ie  I l i q u id  o f C o lu m b ia , o r  of l lm  U n ite d  
•"•biles; o r

I I I )  la k e  or f a l l lo  la in) any o il ie r  p e rsonne l a .'Uon It th e  lu l l in g  
of ‘ir  f a i lu r e  lo  take such  no t io n  v io la te s  any  la w , ru le , o r r e g u la t io n  
hnph- n ic iit liig , o r d ir e c t ly  c o n ce rn in g , th e  m e r it  s y s leu i p r in c ip le s  
''oiii.-ilin <1 In si-cilon 23111 ul t i l ls  t l l le .
iilb.-’i c i l. .n  s h a ll m il lie  r u n ..I rued tu a u th o r iz e  th e  w ith h o ld in g  ot
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(c ) T in* I i**:k I of each agency  a h u ll !»■ t< .:|n• t,::|l>|<: lo r  I p m t ' c u l l i m  
of p ro h ib ite d  personne l p ractices , fur l l i . ’ e n n n .ll m o : v l l l t  am i e i i l i ir e o . 
m i' llt of :i|i|>lli-:ilil<* c iv i l  serv li* il law n . i i i l e s .  . im l n g n la lh iM s , .m il m li.- i’ 
aspects of personne l m anag em en t. A ny  In d lv h lu a l in  w Im in  III*' b ra d  of 
an  agency doli-gnlcs a n lh o r l ly  fo r  p c rso n ' ic l m an ag em en t, o r  lo r  any 
l is p e d  llii- iv o f , s h a ll In* s im i la r ly  rrs im ns llili-  u l ih l n  I In* l lm l l s  o f I ho
d e le g a t io n .

( il)  T h is  H ir l lo n  s h a ll n o t Im  cons trued  In  t v i in g n ls h  o r lessen any  
r f fn r t (u a rh li'v o  f i ju a l em p lo ym e n t (>|i|ii *rl n ■■ 11 > l ln o ' i i' h  '.1 1 1 1 1 1 1 1 :1 1 1 1 1 ' ac- 
l io n  or a n y  r ig h t o r  rem edy  a', a l lu h le  to n nv  em p loyee  o r n |i|ill< 'an l fo i
i' iu |> lo> iin 'iil In  l l i e  c iv i l  s e n  Ice um lcr--

(1) s c c il im  717 Of i lm  C iv i l  ( lig h ts  A n  n i I' .o il ( ia  U .S .C . 2 nnn ,. 
i n t .  | ir iih l l* l 1111 r d is c r im in a t io n  on l in t  hash, of r a iv , co lo r , r e l ig io n ,
sox. o r n a ilo n a l o t Ig ln ;

(2) h it !  Ions 12 am i 15 o f I lm  Am- I »l:''i i in lt in l Ion  In  K m p lo j m i'll I 
Act of l!)l»7 <21* U .S .C . G i l l ,  l iS iin ) , i i r o h lh l l in i;  11 l.'io r I In I tui I lttu on
I lot hauls nf age;

(21 u in lo r  s c c llo n  G(d) o f the  P a ir  f .n lm r  S la m la r ila  Act o f 1938 
(29 U .S .C  2 0 ii(d )) , p r o h ib it in g  d is c r im in a t io n  on 1 .t ba.ds o f sox;

(4) sect io n  501 o f t lio  K e l in b l l lt n l lo n  A i l  o f 197.3 129 U .S .C . 7 'J l). 
p r o h ib it in g  d is c r im in a t io n  01 1 tin: lands o f lia n illca |> p ln i;  c o i id l l lo n ;
or (0) (ho p ro v is io n s  o f any law , r u le , o r re g u la t io n  p r o h ib it in g  d is ­
c r im in a t io n  on th e  bas is o f m a r ita l H ia tus or i>o|| t lea I af [ I l la t io n . 

A dded 1 'ub.li, 9G-IG1, T it le  I . 3 X O I(n ) , Oct. l i t ,  1978. 92 S la t . .111.
1C e ft*  r e n t * *  f t  I n  I V  « l .  S e e l i n n  7 1 7  o f  t l i o  

C i v i l  U lt* ) iC 4  A c l  o f  H u l l  (1 2  I I . H . f .  2 IM)o.*- 
1 (1), r c f c r r f  l  i n  I n  f i i i l tn c t '. - t .  ( t i )  n u d  ( U ) ,  
Is  f l l l h s K b 'd  ( o  b r t l l o n  2 I I IK V - I0  o f  T i l l i *  
•12. T in *  I ' u l i l l c  I I f t i i t I t  n n d  U ’ v l f n r c .

S c  I I m iin  12  n n d  1 0  o f  ( O r  A k v  IM r . i  r l m l -  
i i i i ( I o n  I n  C i i i | t l o y n i c i t (  A c l  o f  11)117 (2 0  I I .  
K .C .  O.’i i ,  i i r c i i i > . r e f e r r e d  I n  I n  h i i I ihc.c b . <1>) 
n n d  ( d ) .  n r o  r l u s u i f  le d  l o  h t M*»o h  (131 n n d  
(C U ii o f  T i t l e  21), L i i l e . r .

S i v l l o n  0 ( d )  o f  I  l i e  P n '. r  L a b o r  S in n *  
d i m  Is  A r l  o f  1W3H (21) t l .S . C ,  2 0 0 ( d ) ) .  r o *  
f i r m ' d  t o  I n  H i i b M i ‘M. ( I . )  u n d  ( d ) ,  In  H a a -  
H l f l r . l  l o  M ' r l l n n  2 (w i< d )  o f  ' I  K b 1 2U.

H o e l lo i i  5 m  o f  t h e  IC e h ii l  11I I n t l o l l  A r t  o f  
IU 7 ;i (2 0  t ' . S . C .  7 0 1 ) ,  l e f e r r i d  t o  l i t
M iib s e r n .  ( I . )  n n d  ( i l ) ,  1h **• n s n l f le d  t o  h o c - 
l i o n  701 o f  ' I ' l l b *  2 0 .

T i t o  c i v i l  H c r v l r t *  ln \ v n # r e f e r r e d  l o  I n  
n ii l iN e c .  ('.’ ) .  n r u  « i* l **w t I n  t i l l s  t i t l e .  S e n , 
i m r l l c i i l i i r l y ,  M e r t lo n  .T in I  »*t b v <i * o f  l b l n  
u i i c .

I l f f e r t h o  D o le .  S c r t b r n  r f  f u r t i v e  0 0  
t i n y *  n f i c r  D f i .  l . 'i ,  11)70, ►*••* n e e i l o n  0 0 7  o f  
h i l i . l i .  0 5  151, >te| o u t  iu i  a  n o le  u n d e r  
k e e l l o t i  1101 o f  M i ls  t l l b 1.

l . r j c M u l l t  t* H U l o r y .  l ' o r  b ' j . * l : l l i l t l v i»  
l iD iC n r y  n n d  | m r | i o t i c  o f  I ' u b . L .  0 5  -1 5 1 , » ie r  
I07M  U . S . C m ln  C o n t f .  n u d  A d i n . X r w s ,  |». 
272.1.
C r o t f l  n r f e r o i i c e a

P e r s o n n e l  i * r m l l i e H  | i r « « l i l l i l ( t * < l  b y  p e r *  
i i o t i n e l  i n u i o i r e n i e o t  s y s t e m  o f  U e n e r n l  
A i 'C o i in M n u  O f f l * e .  n e e  s e e l  I o n  7 3 2  o f  T l l l t *  
3 1 , M o n e y  n n d  I ’ l l ! t i m e .

I n d e x  to  N o tes
K r l i t l l u l b i o  1 
M ig h t  o f  u t  ( I o n  a 
H t u n d u r i lN  2
M  b l* * M e - b b » w l i i x  i i r o t t ' o t l n n *

U e iie r u l ly  3
D U r l o h i i r e  o f  i m i l r v t f ' l  I n f o r m a t i o n

I .  Jletitlbilloii 
In  |iro ieed liin eo iiie r iilin ; J*d» doinotbui 

of eni|il*«vee of VeieruiM Adoiinlr*Irulh»li. * **il S*n»‘*.| Mo,-If .My*d not** 1*r*ili'illotl

n

l o  | i n n i *  | i v  n  | i r e | o m d e r n io * e  o f  ( l o 1 e \ | *  
d e n r e  H in t  l l i e  d e m o t io n  W in* n  r e p r i s a l  
f o r  " i v l i l s l l e b l o u I n c . "  A l l e y  v . V e t e r a n ^  
A i l m l n .  M e d b  n l  C e n t e r ,  C  V S. I i « . \  m) 
I 'V S il 153.

I n  <m e  I n  i v l i t c l i  s|»<M*ln) c o u n s e l  e o n  
t e n d e d  I n  e f f e c t  l l m l  f o u r  d e m i t  y  m n r *  
H im  I m* ( m i n d e r s  t o  d i f f e r e n t  d u t y  M i l l i o n s  
w e r e  In  r e l n l l n l l o i i  f o r  o n jM K h iK  I n  o r o *  
( c e l l ' l l  m  l  I v l I  Ie s ,  l l o n r t l .  w l i t r l i  i i | d n . M  
t r m i s f e r s  o f  M ir e c  d e jm l l e s ,  b o d  n o l  v lo *  
I n le d  | i r l m l | d e  h »  e f f e c t  ( b u t  k i i n i v l r i l e e  
r» f e i i i | t l o t f o * i ‘ p r o h e l e d  i l f l l v l l l i H  o i l  | * n r l  
o f  o n e  w i i h  u lM m i t l e  r e s | e » i o l l d l l i y  f o r  i 
l i e r n o in ie l  m l l o u  e o u ld  t O lp h o r l  I n f e r e i t r *  
o f  r e l n l i n l o r y  I n t e n t  w b e r e  h o a r d  l o n l  t ie *  
t e m i l n r d  l l m l  l l m m  w h o  e f f e e t e d  lb '*  
t r a n s f e r s  b a d  n o  k n o w l e d g e  o f  I b e  p r o  
t u r t e i l  i i e l i v i l b M  n u d  t b n t  I I h k m  w l l l i  
k u o w le d c i *  b a d  n o  u f f e e t .  C r a x le r  v .  M e t  
I l  S y s le n iM  I ' r o l e e i l o i i  l i d . ,  lt»S 2 , 1172 C . 2 i l
1.V), 2 1 7  P . S . A p p . D . C .  21)7.

2. S l i t n d n n l s
I ' o  t*s l ii I d M t  l l m l  n c e io  y  m l  l o l l  «i 1111 /  ■ 

l i i i f  i i i i n p i . r o v e d  p o r f * n  m a i o e  r r l l .  r l n  w n "  
" b u s e d  o n "  a  p r o h i b i t e d  p e r s o n n e l  |» rn e  
M e n , p e l i l i o i i e r s  w o u l d  lo t e e  ( o  n b o tv  l l m l  
t l i e l r  p e r f o n i i i i i i r e .  w h i l e  r a i l i n g  M u * " i m *  
n e e e p la b le  p e r f o r i m i l i e e "  S l n i i d a n l ,  w io * 
n n l l e f n e b i r y  u n d e r  o t h e r  a p id i e n b b 1 s l o l u -  
l o r y  H h i io l a r d s .  D a r b y  v  l i i l e r i u i l  I t e v e *  
l in o  S e r v ic e .  IU S2, 1172 1 .2 *1  102. 2 1 7  C M 
A p p . 330.
3 . W h l i l l o - h l o w  l u x  p r o t r e l b m i t — C » e u e rn l-

l y
' ‘ W ’ b l s i l e l i l o u  I n n "  p r o v i s i o n s  o f  I b H  

e lm p t e r  w o r l ;  o n l y  a  « n  d e fe i iM )  l o  i l b e l *  
I * I i i i n r y  i i * M o o  M i i r M n  v .  I . i n i e r ,  ( ’ A . P -  
(M O S 'J , IVSM I*  2 d  2 1 .
1 .   IM * « e |< ito r e  n f  p r o ( e r | i i l  I n f o r o i O '

l i o n
I n  r e n u r d  l o  a  g o v e r n m e n t  e m p lo y e ^  

d e e b l in n  w Im 'Mmt l o  " b l o w  l l i e  n l iD M e *  
o i l  K o v e r u m e i i i  f r a u d ,  w i i ' l e ,  a l u p e  o r  I I  
l e n a i l l y ,  M ie  l e n a l  i | i o - s l b * n  o f  w l o ' l b e i  
i l l> e |o . s u ie  la  p r o h i b i t e d  b v  l a w  la  o f  r r l l  
t e a l  I m p o r t  m ic e  l o  ( l i e  w h l d l e b l o w e r ,  m o !  
l i e  m  i l  a l  i n '  a l l o w e d  l o  c o i o m l l  I d s  t i l l e r  
l» e y  f o r  m i  J i im w e c  l o  M in i  ( lU e a l t o i i  i l l *  
e e n l  M * iu e  .■ 'Irm in  i r e v c r n i u e i i i n l  j n f r r e  I 
i n  l i m n l o n  H in d i t o u n i o u n b - u i b m » .M n r M i

(JOVI’ltNMMNT OIUJANIZATION 5  § 2 3 0 4

5 . I t l ^ l i t  o f  in t t n i i  t e r n  C ' i i l i i l n i i t i l i ' : i l l u i i < 4  A k t i 'u r y ,  t i . A . I M 1.
In Tiiiii-Iliitr tlil i m tIIiiii p.iiiuri".* iltil IliH'.'. iw j K.ttit l>i| 

it*' lake m m ! ffiim |.r*.lni(|..i«:iry rln- A  pnrpurti'il ivlit’.tli' lilnivIT Iim- im ,irl
,.!••>it** t l i i lr  pti'.'vlsllni: r li'lil li> •. .'k ri'• vntr rls lit u f  m iliiii i i ii i I it  »' . hih'IIimi 
,ln - iif r.in. i i tlitt.iiinI . V.ilailI.iii•« Iii i l l .  pr.ililliltlns nn «ilfi.'lnl friiiu til, v ml- 
u i .  1 r.nirt Hi'llnii., unit 11 tu  I ( uf ..(.il iil.iry v i t h :  |>i t . .m unit m’tliin iiirnlii'.t i m i i *
ri-iui'ilv pr.ivl.li'il |i|T.li.|||..i|..r> i iiiplnjiTH plnyiT n . r'tirls iil fur " viIi IhI I i 'Imi. . Ins"
.'-.ii’i nlns siilvi r - . *  iMT.iiiinvl in ilM i in i.ril nn i.ffli-litl vl..liilli.at*. .if l**-.v, u*i.|i* nn*l
.i i  »»l . l> l i . - l . l . . » » »>!»•" a    n . i l  p r i v l i i i l "  a h n m '  n f  n . r l l i . n I I V .  n i n l  I n  . ' i i m '  n f  p r n lm -

  i l  I n  t n . l ' p . ’ i i i l .  111 in  l i n n  n i t  T i n s  v lu  - i l u l i i t r y  n ln p ln v m ’ , I l m  n f  r l n ’  . i f  . p m ' l n l
I n i M u  n i  r i i p i i .  n i n l r r  I ' . S  r  A  I ' m i i l .  c n u i m i ' l  In  I l m  i*v  i ' l M l . n  hvi'iiiii* n f  r e l i e f
v i ' i i ' i n l  I i n  n iU i  r - i '  | m r  n n im l  m ’ l j n n  f n r  n I l i ’ i . T i l  i . r u h l l . K . - . |  p iT m in n e l  p r i n ' l l i ’e ii
I i . m l  n i l  e r i l l ' l i n i  n f  n r e im y  p r / i e l l t ’c s  n i i i l e r  l l . l n  M ’ l  l l m i  1.1 
m i . l ' . i r  I ’ i ' . ’ i ’i . I n i i ' - i .  I l n r i i i l l  \  i t .  H . l u ­

l l  ^ ! > ( l : l .  I ' n - l i l l i l l i ' i l  | i i ' ! . n i n m c l  p r n c l l c i ' S  I n  ( l i t *  l ' ' e i t e r n l  I l m .  .11 u f I n *  
V . ' n l l g l l l l l l l l

( a )  A n y  m u p lo o m  of ilu : l^ciloi'fil l l iirc n u  o f Im I 's llg a t l im  w ho  hn.i nu- 
ihni tty |o  ta li . ',  i l lrc c i o ilu  rs lo  lake1, recom m en d , o r  app ro ve  any personnel 
n rlIn n , s h a ll n n l, w ith  respect to such a u th o r ity , ta k e  o r fa ll  lo  la k e  a per- 
"iu in i‘1 licd o ii w ll l i  resp i’cl. to  any em p lo yee  o f ( lie  lt iire n il an a re p ris a l fo r  
a d isc losure  o f In fo rm a tio n  hy th e  cm p io yee  to  tlio  A tto rn e y  G en era l (o r  
an em ployee  d ea ln n itled  by I lie A l lo r n o y  G e n e ra l fo r  sucli pu rpo se) w h ich  
Ilm  em p lo yee  o r iip p llc u u l reaso n ah ly  believes  evidences—

( 1 )  a v io la tio n  o f a n y  la w , ru le , o r re g u la tio n , n r
( 2 )  m tsm a n a g cm c n l. n gross w aste  o f fu n d s , an abuse of a u th o r ity , 

o r a H iilis in n lln l nnd spec ific  d a n g e r to p u b lic  h e a lth  o r s a fe ly .
l 'o r  th e  pm  pose of 1 tils M ih a ec llim , "p e rs o n n e l a c tio n "  m eans a n y  actio n  
described In  clnipies ( I )  th ro u g h  ( x )  o t uccllon 2 3 0 2 ( a ) ( 2 ) ( A )  of th is  
title  w ith  re a p e d  to a il em ployee  In , o r  a p p lic a n t fo r , a p osition  In tlio  
b u reau  (o th e r  (linn  n p o s itio n  o f a c o n fid e n tia l, p o lic y -d e te rm in in g , p o licy ­
m aking, o r p o lic y -a d v o c a tin g  c h a ra c te r ) .

( h )  T h e  A llo r n e y  G e n e ra l s h a ll p rescrib e  re g u la tio n s  to  e iiK llio  H in t 
such 11 perso n n el ac tio n  s h a ll not ho in kn u  a g a in s t an em ployeu  ot tlio  
liiircu u  ns a re p ris a l fo r  any  d isc losure  o f In fo rm a tio n  described  In aub- 
si’ctlon ( a )  o f th is  section.

(c )  T h e  I're s ld e n t s h a ll p ro v id e  fo r (ho e n fo rc e m e n t o f ll iln  sccllon  In  
a m an n e r consisten t w l l l i  Ilm  provis ions o f section 120G of t lilu  t i t le .
Added I ' l lb .h .  00 154. T l l l e  I .  3 1 0 1 ( a ) ,  O ct. 13 , 1 9 7 8 . 92 S in t. 1117 .

M t f r r l U o  l l n l e ,  K c y l l o u  e f f c c l l v e  Ik) l . . , U l i v l l v r  l l l . l u r y ,  Per I r g lH ln l l v e  
o i j s  n f i c r  O c t .  13. 111.**, s c . :  Hid h o t  IKI7 n f  h lH ln r y  i t i n l  p n r p n s c  r t f  P a h . I . .  H . l - l f i t ,  n n ;  
c u l t . I . .  ||."| T i l .  s e t  m i l  u n  11 l l n l e  u n d e r  ID7M l i . S . C n d u  l . i i u g .  u n d  A d l i l . N e w u ,  p .  
v i l l t . n  G U I  n r  t h i s  l l l l e .  272.1.

tj 2:104. Itc s p tio s llil l l ly  o f Ib o  G e n era l A e c o iiu llo g  O ff ic e
( a )  I f  ret]iit>ded hy e ith e r  H ouse o f (ho  Congress (o r  nny c o m m itte e  

I b e re t,f) ,  o r If  considered  necessary hy th e  C o m p tro lle r  ( le n e rn l, l l ie  G e n ­
eral A c c o u n tin g  O ffic e  s h a ll coiiducl i in d lls  a n il rev iew s  (o  assure cum - 
Idlanen w l l l i  l l ie  law s, ru les , and re g iila lto u s  g o ve rn in g  e m p lo ym e n t In l l ie  
" \e c u G \u  liran c h  and In  the  c o m p o illlv o  norvlce n inl (o assess llie  cffeu  
Hveness and soundness o f I'e d e i'a l p ersonnel m an n g em e u t.

(h )  tlio  1 G e n era l A c c o u n tin g  O fflc n  s h a ll p re p a re  nnd sub m it 1111 a n n u a l 
report lo  th e  I're s ld e n l nnd llie  Congress on th e  a c tiv itie s  o f Gie M e rit  
Systems i ’ro le e ilo ii H o ard  nnd the  O ffic e  of P erson n el M a n a g e m en t. T h e  
it 'p n rl sh a ll In c lu d e  n d es c rip tio n  o f—

I I I  s ig n ific a n t actions ta k e n  hy tlio  H oard  lo  c a rry  out lls  
fu n c tio n s  u n d e r ( Ills  l l l lo ;  nud

( 2 )  s le .iilflc iin i actions  o f ( lie  O ffic e  o f P erson n e l M a n a g e ­
m en t, In c lu d in g  nil a na lys is  o f w h c lh c r  o r not the. actions  of the  
O ffic e  a re  in aecord  w ith  m e r it  system  p rin c ip le s  and  fre e  fro m  
p ro h ib ite d  perso n n el practices.

Added P a h .I , .  SG 151. T l l l e  1. § 11)1 ( u ) .  Oct. 13 , 1 9 7 8 . 92 S tn l. 11 IK .
1 Su I ii urlKbml

lu v  l i i i i f .  Sim M*iii ••lf'M*tlVi* tH) I . i‘icUIhIH** llln lu ry , l*'i»r t«*rtMl»tltvH^•*»»i Hfl.T n.*l. 13, «*-.* MV|< *II t*i)7 nf • ................................ f
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same or until an examination 
:reto.

. 1963. § 26-2-2; L. 73. p. 426.

e 364

er Ihe termination of his self-chosen 
career, to return to state employment 
iwarded all the rights and privileges 
ild have accrued if he had never left 
civilian employment. State Civil Serv. 
v. Fleming. 183 Colo. 71. 514 P.2d 

73). cert, denied. 415 U.S. 977. 94 S. 
39 L. Ed. 2d 873(1974). 

nstutement contingent upon returning 
*r after service. Reinstatement iscon- 
ipon the employee returning to state 
lent within one year after the period 
service or additional service imposed 

State Civil Serv. Comm’n v. Fleming, 
3. 71. 514 P.2d 1135 (1973). cert. 
• 15 U.S. 977. 94 S. Ct. 1564, 39 L. Ed. 
574),

naJ guard. (1) The provisions 
ing the payment by this state 
; of the compensation of any 
ce as provided in this part 3 
jloyee retains his status after

: who was a member of the 
armed forces of the United 

•y or compensation from the 
id  forces for a period of time 
i exceeding fifteen d iys.

S'3. § 26-2-3.

.his part 3 shall apply to any 
stem who entered the armed 
: service engaged in national

C E  HOURS

I offices in the executive and 
hall be and remain open for

business daily, except on Saturdays, Sundays, and legal holidays, from th,-^ 
hour of 8:30 a.m. until the hour of 5:00 p.m.; except that nothing in this- 
section shall affect the validity of any act performed by either of said depart­
ments before or after the hours specified in this section.

(2) Notwithstanding the provisions of subsection (1) of this section, when 
a city or city and county and the suburban area w ithin a ten-mile radius of 
the boundaries thereof have a population in excess of fifty thousand inhabi­
tants, the offices of any executive department of the state government locat­
ed therein may vary its business hours from those indicated in subsection
(1) of this section whenever the executive director of the principal depart­
ment, with the approval of the governor, determines that such adjustment 
of hours w ill help alleviate peak traffic conditions and provide a more even 
flow  of traffic for the purpose of creating safer highway conditions.

(3) Written notice of the variance permitted under subsection (2) of this 
section shall be given to the local news media of such cities or cities and 
counties not less than two weeks preceding the effective date of such vari­
ance.

Source: R &. RE , L. 72, p. 180, § 1: C .R .S . 1963, § 26-3-1.

24-50-402. Appointment by outgoing officers prohibited. No state, county, 
or city appointive office, the term of which expires on or after the time fixed 
by law for the qualification of the officer having the authority to make such 
appointment, shall be filled by the outgoing appointing officer.

Source: R & RE , L . 72, p. 180, § 1; C .R .S . 1963, § 26-3-2.
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ART ICLE  50.5 ^

S tate  Em ployee P rotection

24-50.5-101. Legislative declaration. 24-50.5-105. Civil action.
24-50.5-102. Definitions. 24-50.5-106. Notice to state auditor.
24-50.5-103. Retaliation prohibited. 24-50.5-107. Reports to general assembly
24-50.5-104. Complaints by state personnel and governor,

system employees.

24-50.5-101. Legislative declaration. The general assembly hereby declares 
that the people of Colorado are entitled to information about the workings 
of state Government in order to reduce the waste and mismanagement of 
public funds, to teduce abuses in government authority, and to prevent illegal 
and unethical practices. The general assembly further declares that employees 
of the state of Colorado are citizens first and have a right and a responsibility 
to behave as good citizens in our common efforts to provide sound manage­
ment of governmental affairs. To help achieve these objectives, the general 
assembly declares that state employees should be encouraged to disclose 
information on actions of state agencies that are not in the public interest
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24-50.5-107. Hc|Hii1h to general assembly and  g o v e rn o r ,  l l ie  slate 
personnel board  shall repo rt annually  lo  the general assem bly  and the gover­
nor concerning the com plain ts filed, hearings held , and  ac tio n s  taken  pursuant 
to (his article.

Source: L. 79, p. 967, § I.

PUBLIC EMPLOYEES’ RET IREMENT SYSTEMS

A R T IC L E  51

Public Em ployees’ R etirem ent System s

PART I 
STATE EM PLOYEES

24 51-101. Definitions.
24-51-102. Public employees' retirement

association.
24-51-103. Kcliicmunt board — officers

— group life insurance.
24-51-104. Members' contributions.
24-51-105. Slate contributions.
24-51-106. Retirement fund defined —

stale treasure! custodian — 
disbursements.

24-51-107. Board lo  direct investments of
retirement fund.

24-51-1118. Legal udviscr.
24-51-109. Refunds, when made —

dcfcncd retirement annuity.
24-51-110. Members may be reinstated.
24-51-111. Retirem ent for

su|>erannualion.
24-51-112. Optional forms of annuities.
24-51-113. Military service — waiver uf

payments — service credit.
24-51-114. Colorado slute patrol.
24-51-115. Disability retirement — annu­

ity.
24-51-116. M ed ica l e xam ina t io n  for

disability.
24-51-117. Heirs tu receive payment,

w lien.
24-51-118. Annuities to be paid monthly.
24-51-119. M in imum contribution lim e —

rights.
24-51-120. Funds not subject (oprocess.
24-51-121. Insurance, bunking laws not to

apply.
24-51-122. G il f  I j bequests.
24-51-123. Rule. In i regulations.
24 51 124 S e rv ice  c re d it  o f  m em ber

24-51-125. Members remaining in public
serv ice — e lect io n  of 
option.

24-51-126. Colorado state university —
U . S. department of agricul­
ture employees.

24-51-127. D ivision of w ild life und the
d iv is io n  o f parks and 
outdoor recreation.

24-51-128. Members o f the general
assembly.

24-51-129. Persons elig ib le.
24-51-130. Applications.
24-51-131. W hen em eritus retirem ent

benefits commence.
24-51-132. Sta le em p loyees' emeritus

retirement fund — limitation 
on |>ension.

24-51-133. Funds not subject to process.
24-51-134. Retired state members —

employment in |Hisition cov­
ered by association — when.

24-51-135. Rcdctcruunation of benefits.
24-51-136. Incicusc in  public employees'

benefits — stabilization 
fund — creation.

24-51-137. Colorado association of school
boa id s und h igh  school 
activities association.

24-5I-I3U. Reserve fund credits.
24-51-138.5. Fire and police pension associ­

ation.
24-51-138.6. Spccitd districts association.
24-51-139. Credited service in excess of

twenty years prior to July I, 
1969.

24-51-140. Prorating clause.
24-51-141. District attorneys covered

under p u b lic  em p loyees' 
retirement association.

24-51-142. Election concerning pntlicipa-
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ciation.

Exemption for present judges. 
Salary deductions.
State payments.
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and that legislation is needed to ensure that any employee making such disclo­
sures shall not he subject to disciplinary measures or harassment hy any 
public official.

Source: I,. 79, p. 965, § I.

24-50.5-102. Definitions. As used in this article, unless the context other­
wise requires:

(1) "Disciplinary action" means any direct or indirect form of discipline 
or penalty, including, hut not limited to, dismissal, demotion, transfer, reas­
signment, suspension, corrective action, reprimand, admonishment, 
unsatisfactory or below standard performance evaluation, reduction in force, 
or withholding of work, or the threat of any such discipline or penalty.

(2) "Disclosure of information" means the written provision of evidence 
lo any person, or the testimony before uny committee of the general assem­
bly. regarding any action, policy, regulation, practice, or procedure, includ­
ing, but not limited to, the waste of public funds, abuse of authority, or 
mismanagement of any state agency.

(3) "Employee" means any person employed by a state agency.
(4) "Stale agency" means any board, commission, department, division, 

section, or other agency of the executive, legislative, or judicia l branch of 
stale government.

(5) "Supervisor" means any board, commission, department head, d iv i­
sion head, or other person who suj>ervises or is responsible for the woik 
of one or more employees.

Source: L. 79, p. 965, § 1.

24-50.5-103. Retaliation prohibited. (I) Except as provided in subsection 
(2) of this section, no appointing authority or supervisor shall initiate or 
administer any disciplinary action against an employee on account of the 
employee's disclosure o f information. This section shall not apply to:

(a) An employee who discloses information that he knows to be false or 
who discloses information with disregard for the truth or falsity thereof;

(b) An employee who discloses information from public records which 
are closed to public inspection pursuant to section 24-72-204;

(c) An employee who discloses information which is confidential under 
any other provision of law.

(2) I l  shall be (he obligation of un employee who wishes to disclose infor­
mation under the protection of this article to make a good faith effort to 
provide to his supervisor or appointing authority or member of the general 
assembly the information to be disclosed prior to the time of its disclosure.

Source: L . 79, p. 966, § 1.

24-50.5-104. Complaints by stale personnel system employees. (1) Any 
employee in the state personnel system may file a written complaint with 
the slate personnel board alleging a violation of section 24-50.5-103 if the 
employee demonstrates that reasonable communication to his supervisor,

appointing authority, or member of the general assembly has occurred in 
regard to the alleged violation. The state personnel board shall cause an inves­
tigation of the charges lo  be made by the state personnel director. If the 
investigation establishes that there is a reasonable basis for (he charges, (he 
appointing authority or supervisor shall be given written notice thereof. 
W ithin ten days after he receives such notice, the appointing authority or 
supervisor may petition the board for a hearing on the matter, and the board 
shall grant such hearing.
'”(2) If  the stale personnel board after hearing determines that a violation 
of section 24-50.5-103 has occurred, or if  the investigation establishes a 
reasonable basis for the charges and no hearing is requested, the board shall 
order the appropriate relief, including, but not lim ited to, reinstatement, back 
pay, restoration of lost service credit, and expungement of the records of 
the employee who disclosed information, and, in addition, the state personnel 
board shall order that the employee filing the complaint be reimbursed for 
any costs incurred in the proceeding. Such reimbursement shall be made out 
of moneys appropriated to the agency which employs such employee. Judicial 
review of any determination by the state personnel board under this subsec­
tion (2) may be had in accordance w ith section 24-4-106.

(3) It shall be a defense in any d is c ip lin a ry  proceeding against an 
employee under section 24-50-125 that such proceeding was initiated in viola­
tion of section 24-50.5-103, and the issue of the violation of section 
24-50.5-103 shall be determined by the state personnel board as a part of
the disciplinary proceeding.

(4) Whenever the state personnel board determines that an appointing 
authority or supervisor has violated section 24-50.5-103, it shall cause an 
entry lo that effect to be made in the supervisor's personnel records.

Source: L . 79, p. 966, § 1.

24-50.5-105. C iv il action. Any employee not in the state personnel system, 
or any employee in the state personnel system who has filed a complaint 
under section 24-50.5-104 (1) but no reasonable basis was found for the 
charges, may bring a c iv il action in the district court alleging a violation of 
section 24-50.5-103. If  the employee prevails, the employee may recover dam­
ages, together with court costs, and the court may order such other relief 
as it deems appropriate.

Source: L . 79, p. 967, § 1.

24-50.5-106. Notice to state auditor. Whenever the state personnel board 
finds that a violation of section 24-50.5-103 involving the disclosure of infoi- 
mation concerning waste of public funds or mismanagement of a stale agency 
has occurred, it shall transmit a copy of the investigation report to the state 
auditor, who shall proceed in accordance with section 2-3-101 (3) (c), C .R .S . 
1973.

Source: L . 79, p. 967, § I.


