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STATE

WISCONSIN

WYOMNG

INCEPTIVE SPEECH

LITERATIM DISCLOSURE

The source of all political
canpalgn advertisements and
conmunlicatlons shall be
clearly Identified on the
material. Comnunicat lons
In support of or In oppo-
sition to a candidate shall
have the words "paid for by"
followed by the candidate
or conmlttee treasurer’s
name. (811.30)

Campaign advertising shall
contain the name of the
Individual or political com-
mittee paying the advertising.
(122-25-110)

CAVPAIGN TACTICS AND DIRTY Ik.CKS

Candidates, conmlttees and certain
persons holding public office must
disclose any financial Interest In a
news media before using It for politi-
cal purposes.

(511.30)

No person shall compensate an editor
or publisher to Induce editorial sup-
port or opposition to a candidate.
(111.32)

A candidate may make a disbursement
from personal funds within 15 days
after the general election for the
purpose of placing a single adver-
tisement not exceeding 15 columns
inches In a local newspaper to thank
supporters.

(111.315)

Election bribery Is prohibited.
(112.11)

Election bribery Is prohibited.
(522-26-101)

ENIimiHEHT

A violation of provisions In
Chapter 11 Is a civil offense
subject to a fine of $500 for
violation. (511.60)

OlllLit

No political ad-
vertisement shall
be charged a rate
In excess of

other charges for

Violation of $12.11 is subject to conmerclal adver-

a fine of not more than $10,000
and/or imprlsonnent of not more
than 3 years, and forfeiture of
public office and disqualification
from holding public office for

five years from time of con-
viction. ($12.60)

tising.
(511.32)

A violation of 5522-25-110 througl The rates for
22-25-112 |s a misdemeanor punish- political adver-

able by a fine not to exceed

$1000 and/or Imprisonment not to

exceed six months.

A violation of 522-26-101 Is a
felony offense subject to a fine
of not more than $10,000 and/or

Imprisonment of not more than
five years. (522-26-101)

tising shall be
comparable to
those charged for
equal quality and
quantity.
(122-25-112)
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Identify. , :
,At the time, McConkey was
working as a paid consultant
for Flood’s opponent iu the
campaign, state Sen. Mitch
Abood. Both men said Abood
was not aware of McConkey’s
role in producing the anti-
Flood mail-out, though Abood
defends the flier as fair.

The brochure was mailed to
an estimated 5,000 voters in
Anchorage’s Senate District G
the weekend before the No-
vember general election.
Flood lost his Senate race
against Abood by a 9,672 to
8,926 vote.

Flood and his two former
wives all have said that infor-
mation in the mailer about
his tardiness with ch’id-sup-
port payments and circum-
stances regarding his divorces
was erroneous and mislead-
ing. Flood contends the mail-;
ing of the brochure in the last,
days of the campaign left him
unable 'to publicly respond —
and was'responsible for his-
losst*boo” C oy 0«

>>In; ah abbreviated tele-,
phone".interview Monday,'
Norris'said he wouldnt be
submitting any reports to the’
apoc. .. J

vit'l’'m not submitting any-
thing. | don’t need to. All |
did was borrow somebody'
some money," he said. &

Norris criticized the Daily
News for its'coverage nf the
matter and suggested the pa-
per look deeper into Food's,
background.

"Hypothesize in your mind
the most obscene thing I could,
say to you and consider that I,
said it," he said before hang-
ing up the phone.

McConkey refused to talk

about the.matte” “Don’t you,
personally, ever'call'my ‘office
,or housfagain," he said., ‘ij \ ~

Reports filed by Vednes-
day may, help , tne.Adwhmis-
sion’s staff e'dirtermiha* how
much more”inyestigatlon of
the matfer is peeded”phan-
sen

The commiss/on’sltaff has
reviewed transcripts "of depos-
itions tak~n .qf,Clossey and
Norris in jC yecent™lawsuit
Flood filed over tb£-matter.
Flood eventually"dropfK.'d the
suit. But the APOCireviewed
their depositiohilifter,the*
Daily News reported some of
the testimony of Closseyrfmd
Norris.  SSSST- <

The campaign disclosure re-
ports the commisson has re-
quested should reveal who
gave Norris, the money, Ji
hansen sai<L/(State law re-
quires that feach individual-
person or fgroup making a
contribution or expenditure
report their activities to.the
commission, he said. : df.

"They have to disclose the
original source of the contri-
bution," Johansen said.

"It is not too farfetched to
believe there is some evidence
in the deposition of conduct
considered criminal under the
campaign disclosure’law, and
the commission may very
well determine, after ,notice
and hearing, that these mat-
ters should be referred to the
office of the attorney general
for criminal prosecution,” ac-
cording to the APOC letter to
McCcnkey, Norris and Clos-
sey. r~ G

"Further, the commission
may determine after review
of the matter that civil penal-
ities against all or some of the
above persons may be an ap-
propriate sanction,irthe letter
said.

7 g-&WS.>



McConkey blames Sheffield in APOC fray

By PAUL JENKINS
The Associated Press

Angered by an Alaska Pub-
lic Offices Commission Inqui-
ry and stung by recent news
reports, political consultant
BUI McConkey said Tuesday
he beUeves Gov. BUI Shef-
field Is directing a campaign
to discredit him.

He said Sheffield apparent-
ly holds him responsible for
pubUdty that followed reve-
lations of the North Slope
Borough’s financial dealings.

McConkey, owner of the

4800 Corp., a consulting and
advertising .firm, claimed
Sheffield hak decided to use
the elections”watchdog agency
to punish him, an assertion
labeled "silly" by a Sheffield
spokesman. V

The cominlsSlonvhas or-
dered McConkey, and 4nchor-
age resident" Joe Norris and
Sarah Clossey, to reveal who
paid $2,000 for a hard-hitting
campaign filer "that accused
former Democratic Rep. Joe
Flood of falling to pay court-
ord.ered child support to two

'under

Anchorage Daily News

former wives.

The commission advised
the three to get lawyers be-
.aase their campaign actlvi-
U against Flood might be
"} nduct considered criminal
the campaign disclo-
sure law."

McConkey’s flrac played
key role G Mayo. George
Ahmaogak's election win over
former North Slope Mayor
Eugene Brower last faU. The
consultant encouraged a bor-
ough audit that has rocked
the state and embarrassed the

ajS "1

McConkey claims Sheffield leading effort to

I Conlinued Ifom Page C-I ]
the face of politics in this
state,” he said.

And that, McConkey said,
made him a target.

"1 was told last week Shef-
field would have the APOC
Jump on me, and sure enough,
he did,” McConkey said. He
..would not elaborate.

But Sheffield aide Pete
Spivey said McConkey is
wrong. f;

"I think. BIU McConkey is a
real smart guy, but he has a
tendency to go one step too
far, and now that he's been
caught again I find It amazing
that he would blame it on the
governor,” Spivey said. “He
(Sheffield) did not direct
APOC to do anything. You
would have heard loud and.
long from APOC if he or any
other person in government
had tried to do something like
that. It's silly."

But McConkey was uncon-
vinced.

"Members of the gover-
nrr's staff have told people,
who have told me, they are
going to do whatever Is neces-
sary to derl with the McCon-
key problem,” McConkey
said.

The consultant said It Is
"ludicrous" that the APOC Is
Investigating an advertising
agency.

"I'm hired to win elections
and | see myself the same
way lawyers see themselves,”
he said. "They don't ding
lawyers."

The consultant said he first
saw the Flood documents
when they just showed up at
his office.

"1 read It, and went: ‘Wow,
this is incredible," ” he said.
A few days later, he said, he
showed the material, a stack
of photocopied statements
and court .records, to Sen.
Arllss Sturgulewskl, R-An-
chorage, and asked what she
thought should be done.

“She said she'd give It to a

. newspaper,” McConkey said.

Sturgulewskl confirmed
ethe conversation Tuesday, but
Insisted she never saw the
documents.

"l do recall saying that If
there were materials affecting
the campaign, It certainly
would be appropriate for the
newspapers to take a look at
It," she said.

After the Daily News re-
ported recently that McCon-
key was paid $1,920 to put the
flier together, Sturgulewskl
fired him from her fledgling
gubernatorial campaign.

McConkey said he had the

"' material delivered to the Dal-

ly News before the flier was

mailed. Managing Editor
Howard Weaver confirmed
the materials arrived in his

office just before the election.

"We made the determina-
tion there was not time for It
to be adequately debated be-
fore the election,” Weaver
said. "Our decision was that
It was too close to deal with.
But we wound up writing
about it anyway because of
the mailing.” .

McConkey said a few days

after the material arrived
back at his office, Clossey
showed up with the same

information and hired him.

"1 suggested a mailer and
the rest is history,” he said.

McConkey said he lifted
information from court
records for the flier and Clos-
sey told him the details of her
personal life that appear in it.

The flier was mailed to
5,000 voters In the closing
days of the 1984 general elec-
tion campaign. Flood lost nar-
rowly to Sen. Mitch Abood,
R-Anchorage.

In a deposition In a lawsuit
Flood filed after the election,
Clossey said Norris had
loaned her the money for the
mail-out. Norris would only
say he arranged the loan. He
would not say where the mon-
ey came from.

McConkey said he had no
idea where the money for the
flier came from.

Flood, now working for Ju-
neau radio station KJINO,
said the flier "was a He."
However, he said he dropped
his lawsuit to avoid a lengthy
and expensive trial.

"l did get behind In my
child support payments." he
said. "1 failed In business. |
had some tough years. As
corny as-It sounds 1 believe
the idea that | picked myself
up and dusted myself off."

Court records In Anchorage
Indicate FloeJ was $2,150 In
arrears by 1975 on support
payments to his first wife,
Beverly Rose Flood, for their
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leaders of both major polltl-
cal parties.
"We won that election. |
would say that. 1'U brag a
little bit. The decision to run
the quiet, targeted kind of
campaign that we ran, Includ-
ing sending my wife up there
rather than me going up
there, aUowed us to win that
election.” McConkey said.
“Those two actions, win-
ning the election and doing
the audit, wiU change forever

See Pape C-3. McCONKEY
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discredit him

three children. The records
show the case was pursued by
Alaska authorities at the re-
quest of the state of Oregon,
where the woman lived.

It was dropped In 1981 at
Oregon's request.

Beverly Rose Flood,
reached In Oregon, said Flood
had not paid his entire child
support bill, "but he paid
part of it."

"We agreed on an amougqt,
| don't want to be more spe-
cific,” she said, adding thS1
agreement was reached some-
time after 1976. The couple
was divorced In 1963.

She said after the divorce
she felt abandoned “at first.
He's no knight in shining
armor. | imagine he's as good
as any politician."

His second wife. Pauline,
divorced him in 1969 in ldaho.
She could not be located.

Flood was ordered to make
$50 monthly child support
payments. The state of Wash-
ington, where the woman
lived, asked Alaska authori-
ties to pursue the case.

In 1977, the Alaska court'
won an order directing him to
make up more than $4,000 In
back child support and begin
making payments.

In January 1978, the court
started contempt proceedings,
and the next month Floo”1
pledged to pay $2,000 Immedi-
ately. He also agreed to make
monthly payments of $100,
with $40 of It going to retli®
the rest of the debt.



APOC ponders
consultant’s acts

By PAULJENKINS
The Associated Press
ANCHORAGE- Political consultant Bill McConkey on
Wednesday refused to give the Alaska Public OfficesCom-
mission any Information about a hard-hitting campaign
fliercontaining barbs aimed at former Rep. Joe Flood.
The elections watchdog agency, In an effort to find out
who financed the filer, demanded last we 'k by letter that
McConkey,Joe Norris and Sarah Clossey register with the
commission and file campaign disclosure reports by
Wednesday.

The letter was sent by Chris Johansen, the APOC em -
ployee charged with enforcing campaign laws. He said
Wednesday thahNorrlsand Ms. Clossey had asked for, and
were granted, extensions until Tuesday to talk with attor-
neys.

"Mr. McConkey says he's not going to file a report,”
Johansen said.

Asked what he would do about McConkey's refusal,
Johansen replied: "I haven't figured that outyet.”

lie said the state's limited options include only criminal
or civil penalties or "dismissal of the whole thing. I'm
keeping an open mind.”

Earlier,Johansenhad warned the three thattheiractivi-
ties against Flood as he campaig.ied in 1984 for the state
Senate could be "conduct considered criminal under the
campaigndisclosure law." -

The warning and the demand that he reghter with the
commission angered McConkey, head of The 4800 Corp.. a
consultingand advertising firm. HesaidGov. DillSheffleld

held him responsible for publicity about North Slope
Borough financial dealings, and the APOC letter was part
ofa campaign todiscredithim.

McConkey played a key role In Mayor George
Ahmaogak'svictory lastyearoverEugene Brower, and he
said Sheffield was using the APOC to punish him for Brow-
er's defeat and an Ahmaogak-ordercd audit detailing
North Slope spending practices.

Sheffield's staffdismissed the assertion.

In a letter delivered to the commission Wednesday,
McConkey said:

“For your information, | was not a candidate for slate
Senate Seat G in 1984; Iwasnota memberofagroup; Iwas
nota contributor.

“Your letter stales that a flier mailed in 1984 Is report-
able In some fashion under the law. Perhaps you're cor-
rect.

"However, as a political consulting and advertising
firm, and as an Alaskan small businessman working fora
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fee and for aliving, neither The 4800 Corp. nor myselfare
required toreporttoyou.”

The APOC wants to know who provided *2,000 for the
mall-out that said Flood, a Democrat, had IcR two wives
withoutpaylngchlldsupport. Floodsued overthemall-out,
butlater dropped the case.

The flierwas attributed to Ms. Clossey, who has said she
borrowed the money from Norristopay McConkey. Norris
said heborrowed themoney from a friend,butherefused to
divulge the friend’s name.

McConkeysaid he was hired by Ms. Clossey to help with
the flierand doesn’tknow where the money came from. He
said the money did notcome from him.

He said lie used court records for information on the
mall-out, sent to about sO00 voters in (he final days of
Flood'scampaign.

McConkeyatthetimcwasworkingforFlood'sopponcnt.
state Sen. Mitch Abood, R-Anchorage. Abood defeated
Flood by a narrow margin.
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McConkey refuses APOC demand for flier information

By PAUL JENKINS
Tho Associated Press

Political consultant Bill
McConkey on Wednesday re-
fused to give the Alaska Pub-
lic Offices Commission any
information about a hard-hlt-
ting, last-minute campaign
flier that attacked former
Rep. Joe Flood.

The elections watchdog
agency. In an effort to find
out who financed the flier,
demanded last week by letter
that McConkey, Joe Norris
nnd Sarah Clossey register
with the commission ana file
campaign disclosure reports
by Wednesday.

The letter was sent by
Chris Johansen, the APOC
employee charged with en-
forcing campaign laws. He
said Wednesday that Norris
and Clossey had asked for,
and were granted, extensions
until Tuesday to talk with
attorneys. '

"Mr.” McConkey says hes
not going to file a report,”
Johansen said.

Asked what he would do
about McConkey’s refusal, Jo-
hansen replied: "1 haven't fig-

t ured that out yet."

m  He said the state's limited
options Include only criminal

. or dvll penalties or "dismis-

sal of the whole thing. I'm
keeping an open mind.”

State law requires that the
sources of funds used to Influ-
ence the outcome of an elec-
tion be disclosed to the pub-
| o}

Earlier, Johansen had
warned the three that their
activities against Flood as he

NOTICE

Tuna In to Channal 7 for
an Informative program
on what to look forina
now or uaad piano.

.
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campaigned In 1984 for the
state Senate could be "con-
duct considered criminal un-
der the campaign disclosure
law."

The warning and the de-
mand that he register with
the commission angered Mec-
Conkey, head of The 4000
Corp., a consulting and adver-
tising firm.

In a letter delivered to the
commission Wednesday, Mec-
Conkey said:

"For your Information, |
was not a candidate for state
Senate Scat G In 1984; | was
not a member of a group; |
was not a contributor.

"Your letter states that a
flier mailed in 1984 is reporta-
ble In some fashion under the
law. Perhaps you're correct.

"However, as a political

consulting and advertising’

firm, and as an Alaskan small
businessman working for a
fee and for a living, neither

The 4800 Corp. nor myself are
required to report to you."
The APOC wants to know

who provided $2,000 for the .

mall-out that said Flood, a
Democrat, had left two wives
without paying child support.
Flood sued over the mall-out,
but later dropped the case.
The flier was attributed to
Clossey, who has said she
borrowed the money from
Norris to pay McConkey. Nor-
ris said he borrowed the mon-

ey from a friend, but he re-
fused to divulge the friend's
name.

McConkey said he was
hired by Clossey to help with
the flier and doesn't know
where the money came from,
except that it did not come
from him.

McCc ikey at the time was
working for Flood’s oppo-
nent, state Sen. Milch Abood,
R-Ancborage. Abood defeated
Flood by a narrow margin.
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&y linked to antl-Flood campaign mailing
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JUNEAU - Polltlol coc-
ubsmt BUI McConkey, while
dogr;; for state Sea. Mitch
bood,helped produce a last-
ilnate'campaign smear that
jij bare cost Abood™ oppo-
sel » eeat in the I<ffi«I*ture

lest November, according to
sworn statements just ob-
tained by the Dally News.
The smear was In the form
tof a brochure eharacterlxtng
Abood’s opponent, former
state Sep. Joe Flood, as a
famlcliy deserter. It Hnlmcd
Flood hadn't paid child sup-

T*W v* R
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port to two former wives.

" Tbe broebnre w** bUIrd a?
the work of an Independent
concerned citizen, Sarah Clos-
sey, who Identified herself In

It as "now a counselor for
claused women” and the vic-
tim of a former husband who
didn't pay child support.

M paid for this filer my-

? TjrvkM " *at*~

self;” Clossey said at the bot-
tom of the mall-out.-

The brochure was distribut-
ed daring the final week of
the state Senate_campaign to
5,000 mailboxes in Anchorage
Senate District G. Flood lost
the seat by a 8,672*t0-0"26
vote to Abood.

(9

*PR3CE 25 CENTS

After the campaign, Clos-
»ey told the Daily News that
she is not presently a wom-
en’s counselor, but had served
as a counselor when she lived
II_n Wisconsin two years ear-

ier.
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_or* recently. Cloiioy has
Indicated In a sworn State-

“jsant that th* didn't act tad* «smear publicly humiliated

p*ad«fiy in putting tha bro-

_would be minimal.
"We still feel it cost us the
election,” Flood said. The

him, he aald, *

chur® together tad received ?T After his defeat he and his

hel Inp;}yin forit™ A .
~OotH ( aald th* brochure
jund tlie last-mtaut* mailing
eras proposed by Abood eon*
rilunt Bill McConkey, who
h/lped prepare it. She said
th* paid McConkey a 11,920
consulting fw for the mailer,
which also covered printing
cotta. _

Clossey said the money
came_from a 92,000 loan from
bar fiance, Joe Norris, who
previously worked for Ed
Dankworth, Abood™ deputy
campaign treasurer.
*Norris said he obtained the
money from a donor, whom
be refuted to identify. The
donor la not anyone normally
involved in state politics and
did sot know how_the_ loan
would be uaed, Norris said.

At the time of the mailing,
flood complained that the
brochure'i allegation* were
untrue — that he met his
financial obligation* to hi*
former wives. He ha* been
married to hit present wife
for l4yean. )

The brochure contained the
headline: "Joe Flood claim*
...-he it a family man. He
left two families — now he
want* your vote."

Flood said the lait-minute
attack left him with no time
to respond,

- When read the contenta of
the mailer over the telephone,
Flood's two former wive* also
maid th* text was misleading. ¢
Although Flood was late dur-
ing th* mid-1970s with child
muppart payment* because ni
a failing business venture, he
eventually paid his bills and
legal complaints filed against
him were dismissed, they
said. )

After be lost the election,
Flood filed a lawsuit against
Clossey. He dropped the law-
suit last month, saying it
would have dragged on for
too long and hi* chances of

wife of 14 years, Myrna
phoned SO voters in each of
the Senate District G’ lit
precincts and it was deer the
mailing was devastating,
Flood said.

"Politically I guessm nev-
er be able'to run for office
again," said Flood, who now
works as morning radio an-
nouncer at Juneau station
KJINO. o _

Clossey said ihs first be-
came involved in the brochure
after she waa tipped off about
Flood's child support prob-
lems by a friend who worked
at a child support agency. She
said she was angsred by
Flood's campaign ads that
claimed he waa committed to
family values, and decided to
research his history in court

cases. .

In_her deposition, Clossey
testified that th* $1,920 fee
for McConkey and an $30
bulk mailing permit was
loaned to her by Norris. She
laid it was Norris who sug-
gested shejo to political con-
sultant McConkey and talk to
him about how in* could pub-
licize what she bad learned
about JTce Flood.

Norris in 1981-82 worked
on the state payroll for form-
er Sen. Ed Dankworth, who Is
now a lobbyist for VECO
International.” Dankworth last
summer was deputy treasurer
of Abood’s campaign, and
helped send $6, In cam-
paign contributions_ to Abood
as part of a massive VECO
International campaign fi-
nancing effort ,to win a Re-
ublican takeover of the state

enate. _

Clossey said that when ahe
flrut went to talk to McCon-
key. she wasn't aware he was
working for Abood.

In their first meeting, Mc-
Conke su%gestt_ed that aha
compile the information
about Flood's background

1

and place advertise
with ‘Anchorage n
and television stations
sey said. When both the
News and The Ancho
Time* refused to rim ths ©13
Qoney said the went baches
McConkey to ask for advices?;
Clossey said McCona”®
then suggested producing
anti-Flood mailer. "Ha'ttif
me what some of my altars
fives Were," CloJSey ftajd, £1
calling her conversation W'S
McConkey. "I don't remenfc”
them exactly, other than L-
said that we could do a dlrtm
butlon {Iler tc1dthf district, i
said, ‘'L Would-- ke-t0 "
at. o i
Contacted tliis week, Mr
Conkoy said Abood was .ne-
tware of his (McConkey'e
role in the production of Im
mailing. >
"As a matter of fact, | tool
very special precautions t:
see that he did not" knoa
about it, McC-mkey said.
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Figures In mailing story

Here are the a Jor players In the stor}/ of a disputed
lampalgn mailing that may well have helped Sen. Mitch
Abood defeat Rep. Joe Flood and win his Anchorage seat
In the rtate Senate o
* Bill McConker; The veteran Anchorage political
consultant was hired by Abood to hggj direct his
campaign last year. He alSo was paid $1,920 to prepare a
flier that attacked the marital background ol Abood's
nent, Rep. Joe Flood. McConkey claimed that Abood
E?t dknow he prepared the mailing that attacked
ood.
» Sarah Cloeaey: She said she approached McConkey to
prepare the mailing because she was angry that Flood
rialmed he was committed to family values. She bor-
rowed $2,000 to paty McConkey and a fee for bulk-mailing
from her live-In fiance, Joe Norris, Norris is a former
jmployee of Ed Dankworth, the former state senator who
Is now a lobbyist for VECO International.

*Joe Norris: Norris said he borrowed the money he
ave to Sarah Clossey from a friend. He rtfuses to name
c anonymous donor and he contends that Dankworth
and Abood were not involved. _ )
» Sen. Mitch Abood; He said he did not know his
political consultant, McConkey, prepared the mailing that
attacked Flood. He also said he thought the content of the
mailing and its distribution on the last weekend before
the election were fair.

» Ed Dankworth: He was a deputy treasurer of Abood’s
campaign. He angrily denied any tie-in between himself
or e CO International.and the campaign flier.

" Abood said Monday be was
unaware that McConkey
helped prepare the mailing.

""What he does on his own
tlr%e it his business," Abood
eaid.

~But Abood defended both

I the content and tlmln?: of the

I'mailing that attacked Flood.

"1 didn’t have any problem

mvith it. 1 thought the mailing
was fair," Abood said. )
~ Flood suspects that Norris’

" involvement In the mailer —
because of his past relation-

Iship with Dankworth — Is

“evidence that the VECO lob-
byist played a role in produc-
tion of the mailing.

Norris’ ex-wife, Mary Call,
claims that when they were
still married In 1984 Norris
told her that he worked for
Dankworth and VECO Presi-
dent 5111 Allen during the
campaign. o

"He was very active in that
throughout the summer of
1984, Call said. “He always

said throughout th* summer
that his future employment
depended on what politicians
got elected.” *

_Dankworth on Monday de-
nied that ha or VICO w«
connected In any way to Cloa-
sey’s mailing.

"Absolutely not. | never
had anything to do with It.
Neither did VICO, I've heard
that rumor and it really pist-
es me off. That's bull—"
Dankworth said. _
_ Norris, who in bis deposi-
tion acknowleged working for
Dankworth in 1982, denied
his ex-wife’s_claim that he
worked for Dankworth and
Bill Allen last year. When
asked who b« worked for, he
said, "None of your busi-
ness." He also said the loan
for the damaging campaign
brochure did not come from
Dankworth.

Both Abood and McConkey
said they didn't. know how
the mailing was financed.

"l do not know where the
money came from," McCon-
key said. "If I was sitting in
front of you, I'd say, ‘Watch
my lips, f do not know where
the money came from.™

McConkey, a veteran politi-
cal consultant /ho has experi-
enced success and defeat in
major Alaska campaigns, is
no ~stranger to controversy.
He has worked mostly for
Republican candidates.

n 1981 Anchorage mayoral
candidate Joe Hayes fired Mc-
Conkey as his campaign man-
ager. McConkey lost Ms job
after he told a group of public
relations representatives dur-
ing the Hayes camptign that
if an opposing campaign
spread lies about one of his
candidates he would retaliate
by spreading false informa-
tion about the opposition.

Last year McConkey's firm,
the Corporation, was
hired to help the campaign of
Oeorge Ahmaogak, who™ was
subsequently elected muyor
of the North Slope Borough.
Ahmaogak pulled off a major
upset when he defeated Eu-
gene Brower last October.

McConkey also was hired.

i h
by Sen. Frank MurkowJ
whea he won his 1960 race fo
the U.8, Senate against Qtx
Graining. McConkey now 1*
consultant to the guberaatox
al campaign of Sen. ArlL
Sturgulewskl, R-Anchorage.

en asked if he wrote U
text of the mailer, McConk*
said; "I dont know whsthj
you would say 1 wrote it <
not."

Abood's victory had ti
effect of allowing a_ Repub]
can-dominated coalition to 0
ganlze the Senate, with’
margin of 11 GOP senators 1
9 Democrats.

Abood was awarded tl
chairmanship of the 8ena
State Affairs Committee,: tl
committee that Is ituayii
proposed reforms to Alaska
campaign financing ihd-di
closure laws. Some of t
reform bills referred to £
committee would place tlgi
k restrictions on campal/

.contributions, limit expend

tures and eetabliih a "fa
campaign financings p<
gram." ) .

Abood’s committee took
action this session on t
bills, choosing Instead to hi
a study to be performed th
summer. .

Cloisey's and Norris' d

tions, made while Flood

suit was still active, wi

e_reviewed by the_ Alas
Public Office* Commission i
see if rtate campaign lav
were violated, said The:
Pittman, the commission's«
ecutive director.

State campaign dUdosu
laws require campaign mat
rials designed to influence tl
outcome “of an election ,
state who paid for them.
lators of.the law could 1
subject to criminal- nlsd
meanor penalties.

Since Clossey rocslved
loan to finance the mail.:
it’s possible the commissi
would construe it as the prc
uct of group activity, Pittm
said. Political groups by its
law are required to regisi
with the commission ana d
dose the source of coatrii

tions.



MEMORANDUM State of Alaska

APOC Members date Feb. 12, 1986
TELEPHONE NO 2/6-4176
FROM Thedc tman subject Attached Article

executive Director

Attached is an article from the Fall, 1985 Journal of Law & Politics
which is published at the School of Law, University of Virginia.

Truth in Political Advertising is the subject of HB 301 which was intro-
duced last year. Copy enclosed. So far that bill hasn®"t seen any action
and It remains iIn House State Affairs, chaired by Kep. Hurley, where it
was intially referred. I haven"t heard of any effort to move it, but

1 thought you might find the related article interesting.



Campaign Hyperbole: The Advisability of
Legislating False Statements Out of Politics

The broadside attack on an o]pﬁosmg candidate is a time-honored
tradition in American (FOH'[IC_S. e diStortion of voting records, the
exposure of private indiscretions, and the trumpeting of public im-
proprieties are devices which_have been used requently by politi-
cians and their supporters. There is usually at least @ Kernel of
truth to the charges, but sometimes there isnot.

Even the Founding Fathers, as candidates for public office, felt
the stln? of scurrilous charges leveled at them bY opponents. John
Adams Taced accusations in Republican handbills that he was an
avowed monarchist."” Thomas Jefferson, a frequent target of hitter
Federalist attacks, stood accused of much worse—everything from
keeping a slave mistress to having once defrauded a widow and her
children as the executor of an estate.1 Jefferson stoically ignored the
attacks on his character, at least publicly.5In the intervening years,
more than a few elected officials have been less inclined to exercise
such restraint, , , y

A number of state legislatures have attempted to rid the political
process of the warst of these practices. Seventeen statutes, usually
enacted as part of a state’s corrupt practices act, forbid the making,
publgshln? or circulating of false statements about a candidate for
public office.4 This note will examine the provisions and judicial
m_terP_retatlon of these statutes, consider their first amendment im-
plications and contend that campaign falsity statutes are

12 P. Smith, John Adams 898-901 (1962).
1 D. Malone, Jefferson and the Ordeal of Liberty 479-81 (1962); D. Malone, Jefferson the Presi-
dent; First Term, 1801-1085, 206-23 (1970).

[3

. Akflt‘hough three of these laws (Colo., Neb., and Tenn.) were enacted during the election reform
movement of the 1970's, most campaign falsity laws have been on the statute books for fifty years or
more. Washington and Minnesota have the oldest falsity statutes, laws which trace their origins to the
late nineteenth century. Wash. Code } 3140 (1881) (current version at Wash. Rev. Code Ann. §
29.85.070 (1965); 1893 Minn. Laws c. 4, § 194 (current version at Minn. Stat. Ann. j 210A.04
(West Supp. 1985)).

405



406 Journal of Law 6? Politics
inavisable,

I. Campaign Falsity Statutes
A. Elements of the Offense

Seventeen  states toda>{ have provisions in their election laws
Prohlbltmg_ the use of false statements in political campaigns. Al-
hough variations exist in the composition of these statutes, severa
features are common fo most of them. All of the statutes prohibit
any person from publishing or distributing false statements which
relate to a.candidate for public office. ExCept for the Indiana cor-
rupt practices act4 these statutes require that the person have
known the statement was false. The Montana, notch Caroling,
Ohio and Oregon statutes also prohibit the publication or distribu-
tion of false statements with reckless disregard of their truth or fal-
sity.7 All but the Oregon statute’ impose misdemeanor penalties for

' See Alaska Sut § 15.56.010(a)(3) (Supp. 1982); Colo. Rev. Stat. § 1-13-109 (1980); Ind. Code
Ann. } 3-4-7-S (Burnt 1982); Man. Gen. Lawi Ann. ch 56, § 42 (1975). Minn. Sut. Ann. }
210A.04 (Weit Supp. 1985); Mitt. Code Ann. § 23-3-33 (1972); Mont. Code Ann. § 13-35-234
(1983); Neb. Rev. Stat. } 49-1474(2) (1978); N.C. Gen. Sut. § 163-274(8) (1982); N.D. Cent. Code
5 16.1-10-04 (1984); Ohio Rev. Code Ann. § 3599.091(B) (Page Supp. 1983); Or. Rev. Sut. |
260.532 (1983); Tenn. Code Ann. § 2-19-142 (1979); Utah Code Ann. § 20-14-28 (1984); Waih.
Rev. Code Ann. § 29.85.070 (1965); W. Va. Code § 3-8-11(e) (1979); Wit. Stat. Ann. } 12.05 (Wett
Supp. 1984). The California electorate in 1984 amended that itate't constitution to provide that a
candidate, who in a civil action it found to have libeled or tlandered an opponent during at) election,
shall be disqualified from holding the office. Cal. Conn. art. 7, § 10. The libel or tlander mutt have
been committed with knowledge that the ttatement wat ftlite or in recklest ditregard; it mutt have
been a major contributing caus* in the defeat of the oppottng candidate. Cal. Conti, art. 7, { 10(b).

In 1975, Michigan repealed its campaign falsity ttatute, Mich. Comp. Laws Ann. 168.915 (Wen
1967). 1975 Mich. Pub. Acta no. 121, { |. After Vanatco v. Schwartz, 401 F. Supp. 87 (E.D. N.Y.
1975) held unconttitutionaj its campaign faltity ttatute. New York in 1978 excised from N.Y. Elec.
Law } 3-106 (McKinney 1978) the offending provisions. 1978 N.Y. Laws ch. 8, § 3.

Several attempts to enact a campaign falsity statute in Virginia have failed since 1982. Wash. Post,
Apr. 22, 1982, at BI, col. 6; Richmond Times-Dispatch, Feb. 1, 1985, at A6. col. 6.

A number of states regulate by sutute limited types of false statements. See Cal. Elec. Code §
11707 (West 1977) (misrepresentation of party support); Fla. Sut. { 104.271 (1979) (falsely charging
opponent violated election law); Hawaii Rev. Sut. § 19-3(6) (1976) (bogus candidate withdrawal
sutement); La. Rev. Sut. Ann. $ 18:1463(B) (West 1979) (false allegations candidate is supported by
another candidate or faction); Mass. Gen. Laws Ann. ch. 56, 8§ 43A (West Supp. 1984) (misuse of
term “veteran"” in reference to a candidate); Minn. Sut. } 210A.02 (Supp. 1985) (false claim of party
support); Or. Rev. Stat. § 260.542 (1983) (use of term *“re-elect” by nonincumbent); S.D. Codified
Laws Ann. § 12-13-16 (1982) (false information as to a ballot question); Tex. Elec. Code Ann. art.
14.10(B)(1) (Vernon Supp. 1984) (false sutement that candidate holds an office).

¢ Ind. Code Ann. § 3-4-7-5 (Bums 1982).

’ See Mont. Code Ann. § 13-35-234(1) (1983); N.C. Gen. Sut. § 163-274(8) (1982); Ohio Rev.
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a violation_of their provisions.

A majority of these statutes apclotliv to any false statement, whether
made to benefit or harm the canaicate.” Séveral of the laws, though
are more narrowly focused. In” Alaska, Indiana, Mississippi and
Montana, a camPalgn falsity violation is limited to statements
which are defamatory at common law e? statements which dam-
age reputation, or expose a person to haired, contempt or ridicule
OF cause a person 0 e shunned or avoided).D The Alaska and
Montana laws are slightly broader. than the other two. Alaska also
proscribes ang false statément which would provoke a reasonable
Eerson to a Dreach of the peace; Montana additionally prohibits
nowing misrepresentation of a candidate's voting record"or position

on a public Issue.

The manner in which a false statement is circulated is another
area where the coverage of several statutes is limited. The seventeen
statutes are divided bétween those which apply both to wyitten and
oral false statements and those which concem onli{/ written false

statements." Three statutes specifically limit the type of written

statement covered: the Minnesota p: >vision is restricted to paid po-
litical advertising or campaign material;'3 the North Dakota law s
limited to political advertisements or news releases;" and the Ten-
nessee proscription covers only campalgn literature." The remain-
ing campaign falsity statutes make no distinctions s to the type of
written, false statement prohibited. The statement may be con-
tained in a letter, circular, bill, advertisement, poster or “any other

Code Ann. § 3599.091(B)(10) (P*ge Supp. 1983); Or. Rev. Sut. § 260.532(1) (1983).

e Or. Rev. Stat. § 260.532(4).<9) (1983).

* See statutes cited jupra note 5 for Colo.,, Man., Minn., Neb.,, N.C., N.D., Ohio. Or., Utah,
W.Va. and Wi».

's See Alaska Sut. { 15.56.010(a)(3) (Supp. 1982); Ind. Code Ann. § 3-4-7-5 (Bums 1982); Miu.
Code Ann. § 23-3-33 (1972); Mont. Code Ann. }12-35-234(1)(1983).

N See Alaska Sut. ) 15.56.010(a)(3)(C) (Supp. 1982); Mont. Code Ann. § 13-35-234(1) (1983).

" See statutes cited supra note 5 for M an, M in, Mont.,, N.C., Ohio, Utah, Wash., W.Va., and
Wis. (for those laws which apply to written and oral false sutementa); see statutes cited supra note 5
for Alaska, Colo., Ind., Minn., Neb., N.D., Or., and Tessn. (for those laws which apply only to
written false statements).

" Minn. Sut. Ann. § 210A.04(1) (West Supp. 1985).

" N.D. Cent. Code § 16.1-10-04 (1981).

" Tenn. Code Ann. § 2-19-142 (1979).

'"* See statutes cited supra note 5 for Alaska, Colo., Mass., M in, Mont., Neb., N.C., Ohio, Or.,
Uuh, Wash.. W.Va., and Wis.
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writing,

In e?ddltlon to false statements about candidates, half of these stat-
utes also proscribe false statements about political committees, or
ballot questions.'7 Among those statutes whose scope is limited to
false statements conceming candidates, those in Tennessee and
Washington are restricted fUrther to statements made in opposition
t0 énot on behalf of) candidates." , .

everal campaign falsity statutes specify proof of additional ele-
ments as prerequisites for a violation. Nebraska and Oregon require
that the false statement must be of a material fact." MisSissippi and
Washington require that a ?erson willtully, as well as knowingly,
make & false statement before the misdemeanor penalty is im-
gosed.” Moreover, ten statutes require that the false staterient have

een designed or have the tendency to affect the vote on a candidate
or_ballot questjon, , , ,

. The Mississippi corrupt practices act has.a unique and constitu-
t;ona||¥ questionablell provision for controlling election-eve accusa-
tions. That state prohibits the makln% of any Charge against a can-
didate, whether true or false, during

_ he period five days before the
primary election date.3

B. Penalties for Violations

Violations of campaign falsity statutes, except in Oregon, are
classified as misdemeanor offenses, The criminal penalties affixed
by these statutes provide for imposition of a fine or imprisonment or

oth." The maximum amount of the fine and length of imprison-

" See statutes cited supra note 5 for Colo, (iny iuue submitted to the voters); Ind. (any measure or
proposition); Mass. (any question submitted to the voters); Neb. (any committee or ballot question);
N.D. (initiated measure, referred measure or constitutional amendment); Or. (any political committee
or measure); Utah (proposeg constitutional amendment or other measure).

" See Tenn. Code Ann. | 2-19.142 (1979); Wash. Rev. Code Ann. § 29.85.070 (1965).

" See Neb. Rev. Sut. } 49-1474(2) (1978); Or. Rev. Sut. § 260.532(1) (1983)

" See Miss. Code Ann. | 23-3-33 (1972); Wash. Rev. Code Ann. } 29.85.070 (1965).

1 See sutuia died supra note 5 for Colo., Ind., Mass., Minn., N.C., Ohio, Uuh, Wash., W.Va,,
and Wis.

11 See infra notes 83-88 and accompanying text.

" Miss. Code .Ann. f 23-3-33 (1972).

" See Alaska Sut. § 15.56.010(c) (Supp. 1982) (class A misdemeanor no more than 15,000 fine,
no more than one-year imprisonment, Alaska Sut. 12.55.035, 12.55.135 (Supp. 1984)); Colo. Rev.
Sut. § 1-13-109(2) (1980) (dais 2 misdemeanor: no more than 11,000 fine and/or no more than one-
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ment vary with each statute, the average maximum being a $1,000
fine and one-year Incarceration. Wisconsin has enacted tfie harshest
penalty: a maximum fine of $10,000 and/or imprisonment for no
more than three years.> , ,

. Oregon takes 4 different aE)proach. Rather than attaching a crim-
inal penalty, the Oregon statute permits the aggrieved party a pri-
vate H?ht of action to"recover co_mpensator% damages from the viola-
tor. 4 Tf the false statement is found Dy cledr and convincing
evidence to have reversed the election’s oltcome, the Orebon law
further provides that the violator be deprived of his nomination or
election and the office declared vacant.

Seven other states also provide in their election laws that if a
candidate knowingly makes,a false statement in the course of a cam-
paign, the election may be invalidated.1l Thouqh Oregon requires a

showing that the false statement reversed the €lection's outcome, the
other seven states do not impose so strict @ measure of p‘oof. Min-

year imprisonment, L 'o. Rev. Sut. § IB-1-106 (Supp. 1984)); Ind. Code Ann. 5 3-4-7-S (Burnt
1982) (.last B misdemeanor: no more than $1,000 fine, no more than 180-days imprisonment. Ind.
Code Ann. § 35-50-3-3 (Bums 1985)); Matt. Gen. ljw i Ann. ch. 56 } 42 (no< more than $1,000
fine or ,iot more than six-montht imprisonment); Minn. Stat. Ann. } 210A.04(1) (We* Supp. 1985)
(grots misdemeanor not more than $3,000 fine and/or not more than one-year imprisonment, Minn.
Stat. Ann. § 609.03 (Wett Supp. 1985)); Mist. Code Ann. § 23*3-33 1972 (misdemeanor); Mont.
Code Ann. § 13-35-234(1) (1983) (misdemeanor no more than $500 fine and/or no more than six-
month imprisonment. Mont. Code Ann. § 46-18-212 (1983)); Neb. Re-. StaL § 49-1474(2) (1978)
(class Il misdemeanor no more than $500 fine and/or no more three-montht imprisonment. Neb.
Rev. Stat. J 28-106 (1979)); N.C. Gen. Stat. 5 163-274 (1982) (misdemeanor fine and/or imprison-
ment in court’s discretion); N.D. Cent. Code { 16.1-10-04 (1981) (class A misdemeanor no more
than $1,000 fine and/or no more than one-year imprisonment, N.D. Cent. Code } 12.1-32-01 (Supp.
1983)); Ohio Rev. Code Ann. J 3599.091(D) (Page Supp. 1983) (fim-degree misdemeanor no more
than $1,000 fine and/or no more than six-montht imprisonment, Ohio Rev. Code Ann. J 2929.21
(Page 1982)); Tenn. Code Ann. f 2-19-142 (1979) (misdemeanor no mere than $1,000 fine and/or
no more than one-year imprisonment, Tenn. Code Ann. ) 39-1-202 (1982'); Utah Code Ann. § 20-
14-47 (1984) (dasa B misdemeanor no mare than $299 fine or no more than six-montht imprison-
ment. Utah Code Ann. 76-3-301(4), 76-3-204(2) (1978)); Wash. Rev. Code Ann. § 29.85.070
(1965) (misdemeanor no more than $250 fine and/or co more than lix-montht imprisonment); W.
Va. Code j 3-8-11 (1979) (misdemeanor no more than $10,000 fine and/or no more than one-year
imprisonment); Wit. Stat. Ann. ) 12.60 (Wett Supp. 1984) (no more than $10,000 fine and/or no
more than three-year imprisonment).

" Wit. Stat. Ann. i 12.60 (Wett Supp. 1984).

* Or. Rev. Sut. H 260.532(4)-.532(S) (1983).

* Or. Rev. Sul } 260.532(7) (1983).

“ See Alaska Sut. § 15.56.110(a).(Supp. 1982); Minn. sul Ann. f 209 02(1) (Wett Supp. 1985);
Moot. Code Ann. § 13-35-234(2) (1983); N.C. Gen. sul } 163-276 (1982); N.D. Cent. Code {
16.1-10-07 (1981); Uuh Code Ann. § 20-14-47 (1984); Wit. Sut. Ann. } 12.60(2) (Wett Supp.
1984).
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ncsota provides that an election may be invalidated if a court finds
that a deliberate, serious and material violation of state election law
occurred.” The other states—Alaska, Montana, North Caroling,
North Dakota, Utah and Wisconsin—require only that. the candi-
date or his committee be found quilty of a corrupt’ practices offense
to void an election.D) North Carolina also_disqualifies those con-
victed of the misdemeanor offense from vaing for_ two years!

Generally, these stafutes make no_special provisions” for how a
P_rosec_utl_on of a vit 'ation may be initiated, AS with most ?ro,sec_u-
lons, it is |eft to the prosecufing attorne}/ In the appropriate 4ur|s,-
diction to bring charges when a suspected violation comes o his
attention. In Qregon,” the aggrieved party must file his own civil
action.. Mississippi law provides that the affidavit of any two credi-
ble_citizens may initiate the process, leading to the isSuance k%y a
judicial officer of an arrest warrant for the alleged offender.1L The
Ohio statute, in contrast, first requires that a complaint be filed
with the Ohio Elections Commission by any person. with, personal
knowledge of a violation.l The commission, In turn, investigates the
charges and if it finds gro_ba_ble cause that a violation it~ béen com-
mitted, it then is to suomit its findings to the appropriate prosecut-
ing attorney for possible prosecution. 4

Il. The Statutes and the Courts

. The campalgn falsity statutes have generated only a sparse collec-
tion of reported cases—and even fewer final determinations that any
violation, in fact, occurred. The fewer than three dozen reported
cases In this area are concentrated in only six states.l Of these

" Minn. Stat. Ann. ) 209.02(1) (West Supp. 1985).

H See statute* cited supra note 23 for Alaska, Mont.,, N.C., N.O., Utah, and Wis.

The Wisconsin Supreme Court has read into that state's statute a requirement (or ousting an elec-
tion winner from ofTice that the violation must be deliberate, willful and substantial. Sute ex rel.
Skibinski v. Tadyeh, 31 Wis. 2d 189, 192 142 N.W.2d 838, 840 (1966).

" N.C. Gen Sut. } 163-276 (1982).

" Mis*. Code Ann. § 23-3-33 (1972).

” Ohio Rev. Code Ann. J 3599.091(C) (Page Supp. 1983).

M Id.

1 Minnesota: Kennedy v. Von, 304 N.W.2d 299 (Minn. 1981); Scheibel v. Pavlik, 282N.W .2d
843 (Minn. 1979); Bundlie v. Christensen, 276 N.W.2d 69 (Minn. 1979); Graves v. Meland,264
N.W.2d 401 (Minn. 1978); Groijohn v. McCollar, 291 Minn. 344. 191 N.W 2d 396 (1971); Banhel
v. Zachman, 289 Minn. 523, 185 N.W.2d 277 (1971); Moulton v. Newton, 274 Minn. 545, 144
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states only three—Minnesota, Ore_gon and Wisconsin—have devel-
oped a hody of case [aw of any Size.

From the cases which have been reported, though, two trends are
apparent, Generally, appellate courts have appliéd a rule of stria
construaion to campaign falsity statutes. At the same. time, they
have taken a c,omparatlvefly libgral attitude when examining staté-
ments at issue in a case, often choosing a broad interpretation of the
statement which places It outside the stafute's scope. Essentially,
a arts are reluctant to overturn an election and, in so doing, inter
fet-Hwith the will of the electorate. 4 , _

The Minnesota Supreme, Court has apﬁlled a ule of stria con-
struction to that state’s clarion statute with the justification that, as
a penal statute, it warrants such treatment.’ The Oregon Supreme
court also strialy construes its state's corrupt praaiCes aa, even
thouglh the provision of the aa that requlates campaign statements
I5 not a ¢l iminal_ provision. As, the Or_e?on high court has noted, a
finding that a vigorious candidate violated fhe statute, and must
consequently forfeit, the office, effeaively disenfranchises those who
voted for the election winner.* Stria “construaion of the statute
makes such findings less likely.

N.W.2d 706 (1966); Bank v. Egan, 240 Minn. 192, 60 N.W 2d 257 (1953); Efferu v. Schimelpfenig,
207 Minn. 324, 291 N.W. 286 (1940); Dan v. Erickson. 188 Minn. 313, 248 N.W. 706 (1933);
Englebert v. Tuttle, 185 Minn. 608, 242 N.W. 425 (1932); Fleten v Kvale, 146 Minn. 463, 179
N.W. 213 (1920); Hawley v. Wallace, 137 Minn. 183, 163 N.W. 127 (1917); Mississippi: Boydatun
v. State, 249 So. 2d 411 (Miaa. 1971); North Dakou: Snonland v. Crawfora, 306 N.W.2d 614 (N.D.
1981); Ohio: State v. Davia, No. 1164 (Ohio Ct. App. May 17, 1985); State v. Gall, No. 1169 (Ohio
Ct. App. May 17, 1985); State v. Manfredi, No. 1166 (Ohio Ct. App. May 17, 1985); Sute v.
Schanzel, No. 1165 (Ohio Ct. App. May 17, 1985); Dewine v. Ohio Electiona Comm’™n, 61 Ohio
App. 2d 25, 399 N.E.2d 99 (1978), Oregon: Committee of One Thousand to Re-Elect Senator Walt
Brown v. Eiven. 296 Or. 195, 674 P 2d 1159 (1983); Beran v. Garrett, 284 Or. 293, 586 P.2d 1119
(1978); Committee to Retain Judge Jacob Tanaer v. Lee, 270 Or. 215, 527 P.2d 247 (1974); Comb*
v. Groener, 256 Or. 336, 472 P.2d 281 (1970); Thornton v. Johnson, 253 Or. 347, 453 P.2d 178
(1969); Mosee v. Clark, 253 Or. 83. 453 P.2d 176 (1969); Cook v. Corbett, 251 Or. 263, 446 P.2d
179 (1968); Stork v. Columbia River People's Utility Diet., 58 Or. App. 51, 646 P.2d 1372 (1982);
Koch v. Makinaon, 52 Or. App. 155, 628 P.2d 397 (1981); Sumner v. Bennett, 45 Or. App. 275, 608
P.2d 566 (1980); Euatace v. Spcckhart, 14 Or. App. 485, 514 P.2d 65 (1973); Wisconsin: Sute ex rd.
Skibinaki v. Tadych, 31 Wis. 2d 189, 142 N.W.2d 838 (1966); Sute ex rel. Matuaon v. Baudhuin.
270 Wis. 249, 70 N.W.2d 674 (1955); Sute ex rel. Hampel v. Mitten, 227 Wis. 598, 278 N.W. 431
(1938).

" Kennedy v. Vors, 304 N.W 2d 299. 300 (Minn. 1931); Moaee v. Clark, 253 Or. 83, 88, 453
P-2d 176, 178 (1969).

" Graves v. Meland, 264 N.W.2d 401, 403 (Minn. 1978); Dan v. Erickaon, 188 Minn. 313, 319,
248 N.W 706. 709 (1933).

“ Mosee v. Clark, 253 Or 83. 88, 453 P.2d 176, 178 (1969).
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Using this strict construction approach, courts have interpreted
campaign faIsﬂK statutes as applying only to statements of fact.1
For InStance, the Minnesota supreme COurt, IN Hawley v. wal-
lace, ° NAITOWIY Interpreted the term “false statement” in Its statute:

The statute is directed against false statements relative to facts. It
is not intended to prevent criticism of candidates for office nor to
prevent deductions and arguments from their official conduct unfa-
vorable to them. It does not reach criticism which is merely unfair
or unjust. It does reach false statements of specific fans.*1

Alternatively, a court may go beyond a literal reading of the stat-
utory lanquage to further Testrict its application. The Wisconsin
Supreme Court, has construed Wisconsin's election law to require
the courts, despite the statute’s literal meaning, to deny ouster from
office in cases where the violations either weré technical, insubstan-
tial or trivial, or by their nature could not have corrupted or mis-
lead the voters.2 The Wisconsin court based its interpretation on
th% ex;[){essed statutory objective of giving effect to the will of the
votersd _

By reading these statutes narrovle, courts have declined in a
number of cases to find that a punishable violation occurred. One
defeated incumbent failed to prevail in his election contest aIthou%h
the court recognized a false statement had been published. The
statement referfed not to the incumbent but to his Supporters and,
therefore, the court concluded, did not fall within that state’s stat-
ute.d} Other election contests have been rejected hecause the court
found the defendant candidate did not know the statement was
falsedl or did not have any knowledge of nor responsibility for the
R,ubllcatlon of the statement.6 When' g candidate anpnymously sent

IS opponent a hogus letter, purportedly a warning from one of the

" Bundlie v. Christensen, 276 N.W.2d 69, 71 (Minn. 1979); Bank v. Egan, 2*0 Minn. 192. 194-
95. 60 N.W.2d 257, 259 (1953); Hawley v. Wallace. 137 Minn. 183. 186, 163 N.W. 127. 128
(1917), Stale ex rel. Skibinski v. Tadych. 31 Wii. 2d 189, 193, 142 N.W.2d 838, 840 (1966); Stale ex
rel. Hampel v. Mitten. 227 Wii. 598, 609, 278 N.W. 431. 436 (1938).

e 137 Minn. 183, 163 N.W. 127.

1 137 Minn, at 186. 163 N.W. at 128.

' State ex rel. Hampel v. Mitten. 227 Wii. 598,605. 278N.W. 431, 433-34 (1938).

ee 227 Wis. at 605, 278 N.W. at 433.

e Dart v. Erickson, 188 Minn. 313, 319-20, 248 N.W 706, 708-09(1933).

¢’ Snortland v. Crawford, 306 N.W.2d 614, 624 (N.D. 1981).

e Barthel v. Zachman, 289 Minn. 523, 526, 185 N.W.2d 277, 279 (1971).
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opPonent’s supP_orters that dlrtyr campaign tactics should cease, no
actionable violation was found. The letter was not circulated among
the electorate and, the court concluded, had nq effect on the voters.
Thus, It could not be considered a material violation of the act4

When reviewing campaign faisity cases, appellate courts often
conclude that the Statementsin issue arc not false statements of fact
subject to statutory fenalty. By interpreting the statement to be a
comment4 opinion.4 or campaign PIedgeH) rather than a statement
of fart, courts find that it is outside the Scope of the campaign falsity
laws. When a candlidate for sherff suggested his opponent wes a
“love pirate” and a “demoralizer of homes” (because he allegedly
had written a questionable letter to a married woman), the Wiscon-
sin. Supreme Court decided the statements fell within the field of
Polgtlcal comment.5LWhen a challenger insisted the incumbent state
egislator had voted against a popular farm-use tax deferral law (by
opppsmP a bill which“actually would have excluded nonincome-pro-
ducing farmland. from qualifying for deferral), the Oregon Court of
Appeals called it opinion.2 The court said the incumbent's vote
could reasonably be viewed either as supporting the deferral law by
opposing its limiltation or as opposing the deferral law by fighting a
measuré designed to preserve tax henefits for farmers with Incore-
producmg land 5 _

The Oregon courts also have held that ambiguous state-
ments—those capable of different meanings, some_falSe and some
not—do not constitute campaign falsity violations.3 In one case, a

o’ EfTertz v. Schimelpfenig, 207 Minn. 324, 329, 291 N.W. 286, 288 (1940).

e« Moulton v. Newton, 274 Minn. 54S, 551, 144 N.W.2d706.710 (1966); Sute ex rel.Skibinski
v. Tadych, 31 Wij. 2d 189, 194, 142 N.W.2d 838, 841(1966);Sute ex rel.Hampel v.Mitten, 227
Wii. 598. 610, 278 N.W. 431, 436 (1938).

‘s Thornton v. Johnson, 253 Or. 342, 367, 453 P.2d 178, 188 (1969); Sumner v. Bennett. 45 Or.
App. 275. 281, 608 P.2d 566, S69 (1980); Sute ex rel. Slcibinsici v. Tadych, 31 Wii. 2d 189, 194, 142
N.W.2d 838, 841 (1966).

" Set Stork v. Columbia River People’s Utility District, 58 Or. App. 51, 57-58, 646 P.2d 1372,
1376 (1982) (afTd on other grounds).

" Hampel, 227 Wis. at 610, 278 N.W. at 436.

" Sumner, 45 Or. App. at 281, 608 P.2d at 569.

» 1d.

"* Committee to Retain Judge Jacob Tanzer v. Lee, 270 Or. 215, 220, 527 P.2d 247, 249 (1974);
Thornton v. Johnson, 253 Or. 342, 362, 453 P.2d 178, 188 (1969); Mosee v. Clark. 253 Or. 83, 87.
453 P.2d 176, 178 (1969).

For a cnticiim of the Oregon approach, ice Rees, Uncandid Candidates and the Oregon Corrupt
Practices Act, 50 Or. L. Rev. 299, 308 (1971).
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former elected official, used the slogan “Return a_Proven Leader”
when challengm? an incumbent for a different office. The Oregon
Supreme Court Tound the, slogan susceptible to two inferences: One
false. éthat the candidate is the incumbent) a.d_one true (that the
candidate has served before in public office).” That court ceciged
the ambiquous statement was ot faise_so fong as any reasonable
and truthtul inference could be drawn from it; o

Although all but gne of the campaign faIsﬂK laws are criminal
statutes, Very few criminal prosecutions have been reported.5 Al-
most exclus_lveh(_, these statutes are used as the basis for civil actions
seeking to invaliciate elections and oust from office winning candi-
dates aIIe?ed to have violated the campaign falsity laws. Although
these election contests generally are unsucCessful, in Seven cases, ap-
pellate courts have found the ‘existence of actionable campaign fal-
Sity violations.5

ID. Constitutional Implications

Campaign falsity statutes, by regulating political speech, raise

“ Mosee 253 Or. 87, 453 P.2d at 177-78.

o Id.

’’ See Boydstun v. Slate. 249 So0.2d 411 (Mis*. 1971) (court reversed a criminal libel conviction,
refusing to enforce the state's criminal libel law as a penal offense "because the common law dements
were too indefinite.*); State v. Davis, No. 1164 (Ohio Ct. App. May 17, 1985); State v. Call, No.
1169 (Ohio Ct. App. May 17, 1985); State v. Manfredi, No. 1166 (Ohio Ct. App. May 17. 1985);
State v. Schanael. No. 1165 (Ohio Ct. App. May 17, 1985) (court affirmed two criminal convictions,
reversed two criminal convictions in four cases arising out of same campaign controversy over adver-
tisement); Dewine v. Ohio Elections Comm'n, 61 Ohio App. 2d 25, 399 N.E.2d 99 (1978) (court
rejected plaintiffs civil challenge to commisaion’s decision to refer its findings to prosecuting attorney
for possible prosecution of plaintifT)-

" See Scheibel v. Pavlak, 282 N.W.2d 843 (Minn. 1979) (advisory opinion suggested a violation in
i false sutement about incumbent’s voting and attendance records; Minnesota House of Represenu-
tive subsequently excluded defendant from his seat); Flaten v. Kvale, 146 Minn. 463, 179 N.W. 213
(1920) (affirmed trial court's invalidation of defendant's Republican nomination in congressional race,
finding violation in defendant's written sutement to voters suggesting that his opponent was a "pro-
nounced atheiit" and oppoacd to the Bible); Hawley v. Wallace, 137 Minn. 183, 163 N.W. 127,
(1917) (affirmed annulment of defendant's election, finding violation to extent charges uttered ex-
ceeded criticism and were false sutemcnis of specific acts of wrongdoing); State v. Davis. No. 1164
(Ohio Ct. App. May 17, 1985) and Sute v. Manfredi, No. 1166 (Ohio Ct. App. May 17, 1985)
(affirmed convictions for knowingly including false sutemenu in political advertising about opposing
candidate); Cook v. Corbett, 251 Or. 263, 446 P.2d 179 (1968) (reversed dismissal of election contest,
finding nonincumbent's use of term "re-elect” a deliberate and material violation); State ex rel. Matti-
son v. Baudhuin, 270 Wis. 249, 70 N.W.2d 674 (1955) (affirmed overruling of defendant's demurrer,
agreeing with trial court that, if sutemenu alleging opponent was in arrears in alimony and child
support paymenu were untrue, they would be a substantial violation).
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immediate constitutional concems. Protection of individual expres-
sion about political issues lies at the core of the first amendment’s
freedom of ‘Speech 8uar_antee.5 However, only a few judicial deci-
sions have addressed this area of potential conflict. Just how much
can a state requlate false statements in the area of political speech
before it runs afoul of first amendment rights applied to the states
through the fourteenth amendment?*0 _ _

Vvanpasco v. Schwartz*' 1S the I,eadmg case on this question. There,
a United States district court, in a decision later affirmed by the
United States. Supreme Court without opinion, struck down "New
York's campaign falsity statutes.*1 New York election |aw author-
lzed the state "Board 0f Elections to promulgate a fair, cam?algn
code, In pan to_prohibit any deliberate mistepresentation of any
candiate’s qualifications, positions on issues, party affiliation or
endorsements.t The code itself did not specify that the misrepresen-
tation must be deliberate; it identified among proscribed misrepre-
sentations the use of “personal vilification” ‘and “scurrilous at-
tacks," 6 The three-judge court that decided vanasco in 1975 found
the challenﬁed statUte and code provisions unconstitutionally over-
broad on their face. Any state requlation of campaign speech, the
court said, must conform to the “actual malice” standard a%?llcable
to public figures under New York Times Co. v. Sullivan® (t0 be

” See Mills v. Alabama, 384 U.S. 214. 218-19 (1966); Monitor Patriot Co. v. Roy, 401 U.S. 265,
271-72 (1971).

Justices Holmes and Brandeis championed the view of the first amendment as protecting "free
trade in ideas" and that the best test for truth is to entrust it to "the competitionof themarket.”
Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting); see Whitney v. Califor-
nia, 274 U.S. 357, 375-76 (1927) (Brandeis, J., concurring).

This protection is strongest in the field of political speech for it goes to the heart of a political
democracy. Harvard law professor Archibald Cox has observed: "(o|nly by freedom of expression can

the people voice their grievances and obtain redress. Only by speechand the press canthey exerase

the power of criticism. Only by freedom of speech, of the press, and of association, can people build
and assert political power, including the power to change the men who govern them." A. Cox, Free-
dom of Expression 3 (1981).

** For a discussion of constitutional issues raised by campaign falsity statutes, see Note, Develop-
ments in the Law—Elections, 88 Harv. L. Rev. till, 1272-94 (1975).

¢ 401 F. Supp. 87 (E.D.N.Y. 1975), afTd mem., 423 U.S. 1041 (1976).

= 1d.

“ N.Y. Elec. Law} 472 (McKinney Supp. 1974) (offending provisions excised in 1978; current
version at N.Y. Elec. Law 5 3-106 (McKinney 1978).

* N.Y. Admin. Code tit. 9, j 6201.1 (1974).

*' Vanasco. 401 F. Supp. at 95.

“ 376 U.S. 254 (1964).
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actionable defamation, a statute must be made with. knowledge that
It 1 false or in reckless disregard of its truth or falsity).* The chal-
lenged New York laws' prohinition of misrepresentations, according
to fhe_court, reached beyond the limits of this standard Decause the
term * misrepresentatiori” may. be aﬂplled to protected speech*

The vanasco coUrt _reconzed, owever, that calculated false-
hoods are not constitutionally protected,* rel mg on the Supreme
Court 0pINION IN Garrison v. Louisiana,© WNIC said:

Calculated falsehood falls into that class of utterances which “are
no essential pan of any exposition of ideas, and are of such slight
social value as a step to truth that any benefit that may be derived
from them is clearly outweighed by the social interest in order and
morality. . . Hence the knowing false sutement and the false
sutement made with reckless disregard of the truth, do not enjoy
constitutional protection.’1

Since the New York statute was invalidated in vanasco, the Ohio
campaign falsity statute'2 has withstood similar constitutional at-
tack. IN" Dewine v. Ohio Elections Commission.. the Ohio Court of
Appeals found. that the statute satisfied the New vork Times Stan-
dard. because it prohibited onlx{ knowingly false statements about
candidates.'4 The North Dakota Supremé Court recently upheld
that state’s camPalgn falsity statute, finding_that it did ‘meet the
standard mangated by New vork Times.Z1'The Oregon Supreme
Court has declined several 0 Portunltles to rule on the constitution-
ality of Oregon's campaign falsity statute, preferring to rest its decl-
sions on nonconstitutional grounds.’6 ,

The “actual malice” standard has become the recognized stan-
dard by which to measure the constitutionality of the campaign fal-
sity statutes. By that standard, these statutes”appear, with one ex-

*' Vanajco, 401 F. Supp. at 91-92.

' 1d. at 96-97.

' 1d. at 91.

' 379 U.S. 64 (1964).

" 1d. at 75 (quoting Chapliniki v. New Hampthire, 315 U.S. 568, 572 (1942)).

'« Ohio Rev. Code Ann. J 3599.091(B) (Page Supp. 1983).

" 61 Ohio App. 2d 25. 399 N.E.2d 99 (1978).

” 61 Ohio App. 2d at 29, 399 N.E.2d at 103.

s Snonland v. Crawfonl, 306 N.W.2d 614, 622-23 (N.D. 1981).

" Committee to Retain Judge Jacob Tanxer v. Lee, 270 Or. 215, 216, 527 P.2d 247, 247 (1974),
Bevan v. Garrett, 284 Or. 293, 300, 586 P.2d 1119, 1123 n.2 (1978).
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ccption, to be constitutionally sound. Uplike other states™ stafutes,
the Indiana law cloes not expressly require a showing of knowledge
of a statement's falsity or reckless disregard prerequisite to a cam-
paign falsity violation,” The Indiana Statute, therefore, must be
considered Unconstitutional on its face.

The Indiang statute may be mterPreted, to reach false statements
made unknowingly or without reckless disregard of their falsity.”
Thus, it could e’ applied to constitutionally”protected speech and
has a potential chilling effect on such speech. Under the first
amendment overbreadth"doctrine, a court would likely be inclined to
find the statute facially unconstitutional. The Indiana statute
therefore, appears squarely at odds with new York Times. While it
IS limited, In"essence, to defamatory. statements,*0 it does not_incor-
porate the “actual malice” test required by New York Times in def-
amation actions brought by public officials." There are no reported
cases applying the Indiana statute; how it will fare under judicial
scrutiny ‘rémains to be seen.

The constitutionality of one provision in the Mississippi cam-
aign falsity statute aiso appears dubious. The provision prohibits
he”making of anY charges against a candiclate, whether true or
false, during the Tast five days before a primary election.'3 This

” Ind. Code Ann. § 3-4-7.\ (Bums 1982).

" Ind. Code Ann. § 3-4-7-5 (Bunu 1982) reads, in part, a person commits a misdemeanor "who,
for the purpose of intimidating, influencing, inducing, or procuring any person to vote, or refrain from
voting, for or against any person, . . . transmits any false matter to the publisher of a newspaper,
book, or other publication. . .

" By use of the first amendment overbreadth doctrine, a court may invalidate an entire statute on
its face if the statute is so broad that it might be applied to constitutionally pnxecte. activities. The
doctrine's use has been somewhat curtailed by the Burger Court to one requiring “substantial over-
breadth.” See generally Monaghan, Overbresidth, Sup. Ct. Rev. 1 (1981); Note, The First Amend-
ment Overbreadth Doctrine, 83 Harv. L. Rev. 844 (1970).

M The Indiana statute requires, for there to be a violation, that publication of the false matter
would “(1) expose any person to haired, contempt, ridicule, or obloquy; (2) cause any person to be
shunned or avoided; or (3) tend to damage any person in his business. . . ." Ind. Code Ann. § 3-4-7.
5 (Bums 1982).

' New York Times, 376 U.S. at 279-80.

" A court conceivably could deflect an overbreadth attack by narrowly construing the challenged
statute. By applying a separability analysis tnd by use of a rule of first amendment privilege (in this
case, the “actual malice" test) as a guide, a court could excise from the statute an unconstitutional
spoliation but leave standing that part which is not overbroad. Monaghan, Overbreadth, Sup. Ct'
Rev. I, 1-39 (1981); Note, The Fini Amendment Overbreadth Doctrine, 83 Harv. L. Rev. 844. 882-
90 (1970).

¢ Mias. Code Ann. § 23-3-33 (1972).
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Sweeping Tprohlbltlon directly conflicts with the first amendment's
freedom™of speech guarantees. While important, the state interest in
protecting the. integrity of the electoral’ process is not sufficiently
compelliig to justify a’ban extendm? to true charges leveled late in
a _campalgn. I Mills v. Alabama,** The Supreme Court held uncon-
stitutional a similar Alabama statute; that law prohibited any elec-
tioneering. cn. election day. _ ,

The objections to the Alabama statute in mins can be applied
equally well to the MISSISSIPpI provision. Its blanket prohibition of
charges, regardless of their truth or falsity, in the closing gays of a
campaign, Sweeps protected speech into”its coverage. Although a
state understandably would want to ensure that the electorate iS not
misinformed by last-minute attacks, it cannot outlaw protected
speech in the process. The “actual malice” test should be a compo-
nent of any such regulation, and the prohibition of constitutionally
unprotected expression such as calculated falsehoods the sole ob#ec-
tive." As the mins Court noted, a central purpose of the first
amendment was to safequard the free discussion of governmental
and political affairs, the very area, targeted by the statute.'7 In
milis, the Supreme Court also questioned the désirability of such a
statute; it observed that candidates would be barred from respond-
Ing to accusations made by opponents on the eve of the curfew pe-
riod, which would not serve the state's interest in an informed elec-
torate." No reported cases have considered or applied Mississippi's
blanket prohibition of political charges in the closing days of a
campaign.

IV. The Statutes’ Advisability

~Most existing campaign_fals_it}/ statutes appear to pass constitu-
tional muster. But an inquiry into their adwsablllty should not end
there. Whenever an attempt 1s made to regulate political expression,

" 384 U.S. 214 (1966).

" Alt. Code } 285 (1940).

“ For a dixrutjion questioning ihe constitutionality of any prohibition of merely negligent false-
hoodj in a campaign's final days, jee Note, Development! in the Law—Elections, 88 Harv. L. Rev.
1111, 1285-86 (1975).
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the restriction should, provide a sufficient remedy fo the targeted ill
to justify its application in a constitutionally sensitive area.

. No one can seriously contend that the use of calculated falsehoods
In a political campaign s a practice deserving of free speech protec-
tion.. The difficulties arise in attempting to Prove the falsity of the
P0|I_tlca| statement and, in particular, the speaker's knowledge of its
alsity. For instance, any observer of politics can attest that there
are nearly as.many different ways to_interpret a VOtInH record as
there are“politicians to do the intgrpreting. Unfair though one inter-
pretation may be, It normally will' not warrant the ael falsenood.

One measure of a statute's effectiveness is the degree to which

proscribed activity is, actually punished under the statute. The re-
orted campaign aIsﬂK_ cases reveal a hesitation by appellate courts
0 find, viofations.'d This reluctance can partially” be explained by
recognizing that campaign statements often repreSent expressions of
opinion of contain a kernel of truth. More generally, courts have
expressed reluctance in election contests, to replace the electorate’s
Ju ?ment with that of the judiciary—which is what happens, in ef-
fect, when an election is invalidated because of a campaign falsity
violation.9 Given the few reparted cases, and even fewer findings of
violations, the effectiveness of campaign falsity statutes seems’ ex-
tremely limited. _ . _

In many respects, campaign falsity statutes are nothing more
than incurnbency. protection laws, More than S|xt%/-three pefcent of
the report campaign falsity cases have been brought b% or on hehalf
of incumbents.d A challenger, by necessity, is"much more likely

" Kennedy v. Vou, 304 N.W.2d 299, 300 (Minn. 1981); Moiee v. Clark, 253 Or. 83, 88. 453
P.2d 176, 178 (1969).

- Thornton v. Johnaon, 253 Or. 342, 362. 453 P.2d 178. 188 (1969).

" Campaign falsity caaea brought by or on behalf of incumbents include: Kennedy v. Vou, 304
N.W 2d 299, (Minn. 1981); Scheibel v. Pavlak. 282 N.W 2d 843 (Minn. 1979); Bundlie v. Christen-
sen, 276 N.W.2d 69, (Minn. 1979); Banhel v. Zachman, 289 Minn. 523, 185 N.W.2d 277, (1971);
Moulton v. Newton, 274 Minn. 545, 144 N.W.2d 706, (1966); Bank v. Egan, 240 Minn. 192. 60
N.W.2d 257, (1953); Dan v. Erickaon, 188 Minn. 313. 248 N.W. 706. (1933); Flaten v. Kvale, 146
Minn. 463, 179 N.W. 213 (1920); Hawley v. Wallace, 137 Minn. 183. 163 N.W. 127, (1917);
Boydnun v. State, 249 So.2d 411 (Miu. 1971); Snonland v. Crawford, 306 N.W.2d 614 (N.D.
1981); Dewine v. Ohio Eleciioni Comm'™, 61 Ohio App. 2d 25, 399 N.E.2d 99 (1978) (arising out of
alleged wrong to incumbent); Committee of One TTtouaand to Re-Elect Senator Walt Brown v.
Eiven, 296 Or. 195, 674 P.2d 1159 (1983); Committee to Retain Judge Jacob Tanzer v. Lee, 270
Or. 215, 527 P.2d 247, (1974); Thornton v. Johnaon. 253 Or. 342, 453 P 2d 178, (1969); Moaee ».
Clark, 253 Or. 83. 453 P.2d 176, (1969); Cook v. Corbett, 251 Or. 263, 446 P.2d 179 (1968); Sum-
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than an incumbent to wact;e an agoressive c_ampalﬁn Questioning the
incumbent's record and fitness for-office. Given the inherent advan-
tages an incumbent already has, why should another be added to
1f:urth?r”drl)ssuade the challenger from pressing the incumbent too
orcefully’

Propo%ents_ of these laws would arﬁue that they restrain candi-
dates who, mlght otherwise resort to rhetorical excess. Protection of
the Integrity 0f the electoral process and assurance that the voters
will cast their ballots, free from misleading information, are among
the state interests which the campaign falsity statutes have been en-
acted to vindicate, 2 But the statuteS' presence may have a chllllng
effect upon a challenger, prompting self-censorship of what woul
have been legitimate, protected speech. Free and robust discussion
of public affairs is a key ingredient of the electoral process, A cam-
palﬁyn falsity statute, by ?otentlally Inhibiting Poll,lcal discussion,
could serveto weaken Tather thar strentt;then he integrity of the
electoral process. As for protecting the voters from beln% mislead, a
campaign_ faisity statute cannot “adhere to the constitutional re-
straints of the “actual malice” standard and, at the same time, in-
clude in its prohibitions misleading statements of gpinion. A better
Way to help the electorate make an informed choice is to promote
full’ discussion during the campaign—not to impose regulations on
political speech. _ _ _

If a state is to have a c,ampalgn falsity statute, it should be
drafted as narrowly as possible. At a minimum, the statute must
incorporate the coristitutionally mandated * actual malice” standard.
It also should, require clear and convincing evidence of a violation,
another constitutional requirement announced in New York Times."
Violations should be limited to statements of material fact deemed
knowingly false. _ _ _

The provisions in. the_revised Oreqon campaign falsity statute
also merit consideration. The Oregon Taw provides for a Civil rem-
edy for damages rather than a criminal penalty. It requires, before

ner v. Bennett, 45 Or. App. 275, 608 P.2d 566, (1980); Sute ex rd. Skibiittki v. Tadych, 31 Wii. 2d
189, 142 N.w.2d 838, (1966).

«' See SnortUnd v. Crawford, 306 N.W.2d 614. 623 (N.D. 1981); Dewine v. Ohio Election!
Comm'n, 61 Ohio App. 2d 25, 29, 399 N.E.2d 99, 103 (1978).

e 376 U.S. at 285-86.
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an election can be invaljdated, clear and convincing evidence that a
false statement reversed the election’s outcome.'4 The Oregon a-
Proach Is preferable to criminal statutes because it intrudes Jess into
he realm of public expression than do other. campaign fa|3|t>( laws.
The law does not threaten criminal prosecution. Consequent ty it IS
less likely that protected speech will be chilled. The statute also
does not overturn the will of the electorate unless the groponent of
an election contest clearly and convincingly shows the false stae-
ment made such an impact that the electorate was swayed to decide
as it otherwise would not have. That the Oregon statute has seen
more frequent use than any other state's campaign falsity aw, save
Minnesota’s, suggests that 1ts more narrowly drawn provisions have
not_posed a serious obstacle to the statute's invocation.”

The, better approach, however, would be for a state to have no
campaign falsity statute at all. Criticism is an accepted part of polit-
ical life; and political flgures can respond to falsehoods in the same
waY that they respond 1o legitimate criticism—through their access
to the media” and the public. o

Moregver, political figures can always resort to a civil action for
defamation seeklnP damages or a prelirminary" injunction to bar dis-
tribution of the al e[qedly defamatory statement. A victory in such a
civil action, If timely, would likely ‘generate favorable publicity for
the defamed candidate.*7 At least one court, however, has held” that
a,prellmm,ar;F injunction imposed on a candidate for county assessor
violated his Treedom of expression rights.** Thus, because any re-
straint on expression must overcome a hea\éy presumption a?alnst
its validity, a defamed candidate likely would find it difficult T ob-

"* Or. Rev. sul § 260.532(2>-{9) (1983) (amendments made in 1973 Or. Laws eh. 744, § 36).

" The Minnesota campaign falsity sutute has been the subject of thirteen reported cua; the Ore-
gon sutute his been railed in eleven reported caaes. In the twelve yean since the Oregon law’s
revision, though, six reported cases have been brought in Oregon, compared to four in Minnesou.
Nevertheless, neither sute’s sutute has seen significant usage. See cases cued supra note 35 for Minn,
and Or.

- See Gerti v. Robert Welch. Inc., 418 U.S. 323, 344-45 (1974).

" Echan, The Use of Injunctions in Political Campaigns, 49 L.A.B. Bull. 229, 231 (1974).

’* Wilson v. Los Angela County Superior Court, 13 Cal. 3d 652, 661-62, 119 Cal. Rptr. 468, 474,
532 P.2d 116, 122 (1975) (incumbent had obtained a preliminary injunction bamn; his opponent
from publishing or distributing leaflets in which were reproduced seven-year-old newspaper aruda
detailing a bribery indictment against the incumbent: the original leaflets did not explain that the
incumbent later had been acquitted, nor did they indicate the age of the articles. Notwuhsunding this,
the injunction was reversed.
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tain an injunction harring his opponent from publishing even a de-
famatory “statement, absent extraordinary circumstarices.”  State
commissions on fair campalﬂn practices provice an alternative for
candidates who believe they have been wronged by a false campaign
statement. In those localitiés where they have been established, thése
bipartisan panels hear complaints about camPalf;n tactics anql issLe
opinions Valued for the publicity they ?enera e for the complaining
party seeking vindication. Given the afternatives available to candi-
dates, enacting a campaign falsity statute is not the answer.

The United States. Supreme Court has noted that erroneous state-
ments are inevitable in public debate and, therefore, false statements
negli entI_Y made must be constitutionally protected so that free
spéech will have “breathing space” to survive.1D This rationale may
explain the courts' narrow construction of even those regulations
aimed at false statements knowmﬁly made. Although knowingly
false statements properly are not afforded constitutional protection,
a requlation attem ,tln% to proscribe such statements could cut peril-
ously close to Ie%J imate, protected SP_eech. , _

As an illustration, consider the plight of hYpothetlcal candiciate
Jones. As county commissioner, JoneS supported proposed outlays
in the county human services budget for bicycle trails and a courity
library. SubSequently, the proposed. budget Wwas amended to incluge
an sis,o00 allocation for new administrative positions. As a matter
of principle, Jones voted against the entire count% budget because it
contained the s1s.000 provision. The county board” adopted the
budget and, at election time, Jones magde much of his support for
human services. Candidate Smith, seeking to unseat Jones, saw a
chink n the Incumbent's armor. Smith distributed a pamphlet ac-
cusing Jones of not actually supporting_ the programs of which
Jones” now spoke S0 hl,ghly. By citing “Jones” “fo" vote on the
county buaget, Smith's literature’ concluded that Jones did not sup-

- id.

See Near v. Minnesota ex rel. Olson, 283 U.S. 697 (1931), in which the U.S. Supreme Court held
that a prior restraint on a publication referring to the malfeasance of public officers would violate the
first and fourth amendments.

The U.S. district court in Vanasco declined to consider whether the imposition of an injunction
forbidding a candidate from distributing an allegedly misleading statement would violate the U.S.
Constitution. Vanasco, 401 F. Supp. at 100.

See New York Times Co.. 376 U.S. at 271-72; Garrison, 379 U.S. at 73-74.
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ort the human sepvices allocations. *Jones s not a supporter of
ro?rams for the elderly,” the pamphlet_ proclaimed.

IT Jones loses the election, he could bring an election contest, ac-
cusing Smith of violating the state’s campaign law. Yet because the
statute proscribes on[}/ alse statements made knowingly, a court
would, I|ke|P</ find Smith’s statements to pe lawful, The ‘statute only
proscribes knowingly false statements of fact, and Jones dia cast @
'no" vote on the cOunty buaget. Smith simply drew an inference
from that fact to_buttress his dpinion that Jonés had not supported
human services. These facts faced the Minnesota Supreme. Court In
Kennedy v. 108S.1L The court in that case found no violation of the
campaign falsity statute.'® But regardless of the outcome, and de-
spite exPedlted procedures, an election contest and the inevitable aﬁ-
peal will create a period in which the voters' representation on the
county board will be uncertain. ,

A more effective way to_combat an opponent's charges.is o use
the same ﬁub_llc forum’ which gave life to the charges” initially. In
our hypotnetical, candidate Jones could have turmed the liability
into an asset, Before election day, Jones could distribute fiyers, hold
news conferences and use his_speaking opportunities to accuse
Smith of misrepresenting his voting record. Jones could explain the
reasons for his™ ng” vote on the bildget and detail how he has sup-
ported public services. Further, Jones could turn the issue to his
advanta%ﬁ by depicting himself as a public servant who works to
ensure That taxpayers™ money is used for public services and not
Increased government hureaucracy. , ,

There will be occasions wheré a candidate will, not be able to
adequately refute an opponent's charges. The candidate admittedly
I at a diSadvantage when forced to Convince voters that an oppo-
nent's charge, once made, is groundless. The broadside may Come
too late in'the campaign or the candidate may not have suifficient
campaign funds to reach the voters with a response. These factors
are Inherent in the |polltlcal process of a democracy. A candidate can
best protect himself by a%gresswel% presentlng his case to the voters
and anticipating whére e may

e vulnerable to attack from an

"m 304 N.W.2d 299 (Minn. 1981).
Id. ai 300. "The public ii adequately protected from such extreme inference.! by the campaign
proceu itself." Id.
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opponent. 1L
V. Conclusion

The seventeen existing campaign falsity statutes have much, in
common. The;( prohibit any person from publishing or distributing
false statemenits about a cdndidate for Aﬁ),ub,llc,offgce. Except for the
Indiana law and a provision in the Mississippi statute, the cam-
palgn falsity statutes conform to the constitutional *actual malice”
standard of New York Times v. sultivan, Except for the Oregon
st_altutt_e, these laws establish criminal sanctions for campaign falSity
violations.

The campaign falsity statutes are rarely. invoked. Most of the re-
ported cases are election contests, not criminal prosecutions. The
plaintiffs arc usually defeated incumbents. Appellate courts strictly
construe the statutes’ provisions and tend to give a broad interpreta-
tion to challenged statements. As a result, Courts rarely find' cam-
paﬁn falsity violations, . , _ L

, Ithou%h most campaign falsity statutes satisfy constitutional re-
quirements, their adwsabllltr IS guestionable. The statutes are inef-
fective in_combatting calculated campaign falsity, and candidates
have an effective way to respond to such attacks through their acoess
to the media and thé public. Moreover, the statutes regulate an area
of expression that lies at the core of the first amendment's freedom
of speech guarantees. Campaign falsity statutes, then, are unneces-
sary and ndesirable. They arg a poor alternative to free and unfet-
tered discussion of public “affairs.

Richard F. Neel, Jr.

11 For a contrary view, see Note, Gutter Politics and the First Amendment, 6 Valparaiso L. Rev.
185, 203-12 (1972).
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AMENDMENT

Offered in the HOUSE: By : clocksin
To: cs HOUSE BILL No. 327 (judiciary)
SENATE BILL No.
Page : 2 Line: _J

Insert a new section (¢) and renumber accordingly:

"(c) This section and AS 23.10.510 do not apply if the report made

under subsections (a)(@) or (a)(@@) of this section discloses information

which is legally required to be confidential.”



STATE OF ALASKA 1956 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date : —V 30/86

REQUEST FISCAL DETAIL _
Bill.Resolution No. : CSHB 327 (State Affairs) Agency Affected: ,Department,of Law
Title : "An Act relating to disclosure BRU. Legal Services, Prosecution

of information..."

Sponsor:  Repr. Koponen Components :Legal Services Operations,
Requestor: House Judiciary Committee ALL - Prosecution

Date of Request: January 30, 1986

EXPENDITURES/REVENUES : (Thousands of Dollars)

OPERATING Fy 86 FY 87 FY 88 | FY 89 FY 90 FY 91

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPFUES

EQUIPMENT

LAND & STRUCTURES |
GRANTS. CLAIMS 1
MISCELLANEOUS

TOTAL OPERATING O O R LO_ 0-
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e e

CAPITAL

REVENUE

FUNDING : (Thousands of D”.lars)

GENERAL FUND | -0 - -0 - -0 - N -Co.
FEDERAL FUNDS Voo 1 1 1

OTHER 1 1 1
TOTAL i i i i

POSITIONS

FULL-TIME -0 - o - — o -0 -
PART-TIME 1
TEMPORARY 1 1

ANALYSIS : Attach aseparate page if necessary

-Please see attached analysis.-

Prepared by: Richard 1. Peeues. Director Phone : 465-3672
Division; Administrative Servmesxlfﬂ%klsm Date: 1/30/86
/. allp '/

Approved by Commissioner: Harold M. 3rowfr, Attorney General Date: 1/30/86
Agency: Department of Law

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget 1 ?
Impacted Agency(ies) pcge--—--—---- of —— 10/25/35



CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. HB 327

Enactment of this bill will probably result in some

additional legal work on the part of Department of Law staff. It
does not appear that any increase in workload will be significant
enough to warrant fiscal note costs. However, when considered 1in

conjunction with other similar measures, bills of this nature
divert the department®s existing resource from other more
pressing assignments because of their cumulative effect.

To the extent that misdemeanor charges may be brought
against a public employee for allegedly violating proposed
Sec. 39.51.040, it is doubtful that a conviction could ever be
obtained. The term cooperate, as it is used in the section, 1is
sufficiently vague that it is unlikely criminal intent could ever
be established.

page _of - 2
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Cramer

4/24/85 *
Original sponsors: Koponen, Thompson
and Marrou

IN THE HOUSE BY THE STATE AFFAIRS COMMUTE!

CS FOR HOUSE BILL NO. 327 (State Affairs)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILI.

For an Act entitled: "An Act relating to the disclosure of information."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDING. The legislature finds that free access to infor—
mation at all levels of state government and concerning issues before the
legislature is critical to the exercise of legislative responsibilities
under Article 11 of the Alaska constitution. The legislature further finds
that retaliation for providing information to a legislator impairs the
people®s rights to freedom of speech and to petition the government under
Article 1 of the Alaska constitution.

* Sec. 2. AS39.51.020(c) 1is amended to read:

©) A violation of this section is aclass Amisdemeanor.

* Sec. 3. AS 39.51 1is amended by adding new sections to read:

Sec. 39.51.040. LEGISLATIVE ACCESS TO PUBLIC INFORMATION. (a)
An employee of a public agency shall cooperate with therequest of a
legislatorfor public information or a public record under AS09.25.-
110 and 09.25.120.

() A public agency may not impose restrictions on the release
of information to a legislator or a legislative committee unless those
restrictions apply equally to the release of information to other
members of the public.

©) In this section, "public agency™ includes the state, a
public or quasi-public corporation or authority established by law,
the University of Alaska, and a political subdivision of the state.

(d A violation of this section is a class A misdemeanor.

-1- CSHB 327 (SA)
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Sec. 39.51.050. RETALIATION FOR COMMUNICATING PROHIBITED. (a!
Except as provided in (b) of this section, a public agency may not
dismiss, demote, suspend, lay off, or otherwise subject an employee to
disciplinary action for communicating to a legislator or legislative
committee information relevant to a legislative inquiry unless disclo-;
sure of the 1information 1is prohibited by law. A public agency may
require an employee who 1is communicating to a legislator or legisla—
tive committee on behalf of a person or entity other than the agency
to state clearly to the legislator or committee that the communication
is not on behalf of the agency and may prohibit the employee from
making the communication during the employee®s hours of work. How —
ever, an agency may not unreasonably deny an employee®s request for
annual or personal leave or leave without pay to present information
to the legislature.

() A public agency may discipline an employee who has principal
responsibility for the determination of policy or who has principal
responsibility for the way 1in which policies are implemented for
communicating an opinion contrary to the agency"s official opinion to
a legislator or legislative committee about a job-related matter.
However, an agency may not discipline the employee for communicating
information about a violation or suspected violation of statute or
regulation.

©) IT an employee believes that a public agency has taken
disciplinary action in violation of (a) of this section, the employee
may request a legislative committee to 1investigate the matter. The
committee™s investigation 1is not a public record under AS 09.25.110.
Committee meetings on the matter may be held 1in executive session
under AS 44.62.320.

(d) At the request of an employee, a legislative committee may

CSHB 327 (SA) -2-
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refer a violation of this section to the attorney general. The attor—
ney general shall investigate each referral and report the results of
the investigation to the committee.

(e) IT an employee is disciplined within 90 days after
communicating to a legislator or a legislative committee, the public
agency shall provide the committee with information and justification
for the disciplinary action if a legislative committee requests the
information.

(f) An employee who has been disciplined in violation of (a) of
this section has a private cause of action against the agency for
reinstatement, Jlost wages, other compensation and damages, and for
reasonable attorneys fees incurred in connection with the disciplinary
action.

(@ A public agency shall advise an employee 1in writing at the
time of hiring of the employee®s rights under this section.

(h) The protections of this section do not apply to an employee
if the employee knowingly communicated false information or if the
employee violated a law in making the communication.

(1) In this section "public agency” includes the state, a polit—
ical subdivision of the state, a public or quasi-public corporation or
authority established by law, and the University of Alaska.

() A violation of this section is a class A misdemeanor.

3- CSHB 327 (SA)



MEMORANDUM State of Alaska

to. NevetteBowen,Legislative Aide date: April 2A, 1985
to Rep. Katie Hurley
FILE NO:

TELEPHONE NO. 4653600

from Norman C. Gorsuch subject Review of CSHB 327,
Attorney General legislative wit-
nesses

Bys Susan D. CqJAIB A5 AT
Assistant Attorney General
Governmental Affairs-Juneau

I have reviewed Terry"s work draft of CSHB 327 and am
concerned that the legislative committee™s ability to investigate
suspected unlawful job retaliation may impinge the employee®s
right to have personnel records kept confidential. I assume 1in
most circumstances a legislative investigation would be prompted
by a disciplined employee®s complaint, so the employee would not
object to the legislative committee accessing personnel records.
However, there might be an uncooperative employee whose privacy
rights in those records should be preserved, if demanded. There—
fore, 1 suggest the following to be inserted in a new paragraph
to AS 39.51.050:

() A public agency may not disclose personnel records
that are confidential by law to a legislative committee
under (c) or (e) of this section unless the disciplined em—
ployee waives their confidentiality.

Please call if you have questions.

SDC/pjg

cc: Deborah Neidermeir, Legislative Aide
to Rep. Koponen

Theresa Cramer, Legal Services Div.
Legislative Affairs Agency

02001A(Rev 10°79)



TO: Representative Koponen
FROM: Deborah Niedermeyer, Aide to House HESS Committee
RE: State Affairs CS for HB 327, "Whistleblowers"”

DATE: 24 April, 1985

Comparison of CS with Original Bill

page 1, lines 23-26: The addition of this subsection is in response
to the difficulty sometimes experienced by legislators in obtaining
public information. Some departments (DHSS for example) have at
times instituted a policy of requiring legislators to make a written
request to the Carmissioner for information when the same information
was available to the general public simply through a verbal request
to a local office.

page 1, lines 27-29: The bill has changed from using the concept of
"public employee” to the concept of "public agency”. This is a
drafting rather than a substantive difference. The definition of
"public agency”™, however, does not include the Alaska Railroad.

page 2, line 4: The CS adds "ccmmunicate to a legislator”. This
would protect a public employee™s right to speak freely to any one
legislator as well as the right to testify before a legislativ >
committee.

page 2, lines 7-15: The CS adds language which allows a public
agency to require an employee to make it clear that the employee is
expressing a personal opinion, not the policy of the employer. It
also allows a public agency to forbid testifying on paid work time.
However, the employer may not unreasonably deny personal leave or
leave without pay to the eitployee for the purpose of testifying.

page 2, lines 16-23: The CS specifies that principal policy-makers
(commissioners for example), may be subject to discipline if they
express opinions contrary to the agency®"s official opinion, UNLESS
THEY ARE INFORMING THE LEGISLATURE ABOUT A VIOLATION OR SUSPECTED
VIOLATION OF LAW OR STATUTE.

page 2, line 29: The CS retains the language which forbids a legis—
lative committee to refer a possible violation of the whistleblower
law to the AG without the employee™s consent.

page 3, line 15-16: Adds a new section which requires the employee
to be informed of the whistleblower law at the time of hiring. (The
model law required posting of notices.)

page 3, lines 17-19: Adds a section to protect employers from
employees who knowingly provide false information to the Legislature.



MEMORANDUM State of Alaska

to: NevetteBowen,Legislative Aide date: April 24, 1985
to Rep. Katie Hurley
FILE NO:

TELEPHONE NO: 465-3600

from : Norman C. Gorsuch subject: Review of CSHB 327,
Attorney General legislative wit-
nesses

By: Susan D. CqJ
Assistant Attorney General
Governmental Affairs-Juneau

I have reviewed Terry"s work draft of CSHB 327 and am
concerned that the legislative committee®s ability to investigate
suspected unlawful job retaliation may impinge the employee®s
right to have personnel records kept confidential. I assume 1in
most circumstances a legislative investigation would be prompted
by a disciplined employee®s complaint, so the employee would not
object to the legislative committee accessing personnel records.
However, there might be an uncooperative employee whose privacy
rights in those records should be preserved, if demanded. There—
fore, 1 suggest the following to be inserted in a new paragraph
to AS 39.51.050:

(1) A public agency may not disclose personnel records
that are confidential by law to a legislative committee
under (c) or (e) of this section unless the disciplined em—
ployee waives their confidentiality.

Please call if you have questions.

SDC/pjg

ccC: Deborah Neidermeir, Legislative Aide
to Rep. Koponen

Theresa Cramer, Legal Services Div.
Legislative Affairs Agency



TO; Th* Alaska Stat*
April 18, 1985

I vould lik* to take this tin* to addremm the oosnitt**
concerning the bill before you no*, House Bill #327. |
vhole-heartedly support this bill, because 1 recently becane an
example of this exact same problem.

On Jan, 26, 1985, | testified before a teleconference concerning
H.B. #5, vhich sons of you might remember. By testimony van
given after vork hours and was the beginning of a nightmare, My
testimony becane headlines and a subject for the Fairbanks North
S5tar Borough Aaministration. On Feb 7, 1985, | vas terminated,
because of toy testimony. Several of the top Borough officials,
including the Mayor, gave public statements to th* press and 1
news media, stating these facta. This type of retaliation eam
very stressful. My professionsal career and reputation vas
permanently damaged, not only by the public termination, but
also by the Adninstration making public .statements about me.

X vae told on three eeparats occasions, that 1 vas not to talk
to any legislators or representatives. My termination and
testimony vas on the front page of the local nevspaper* at least
four times, This caused a great personal esbarrassssnt to me,
and to my family. My family suffered financial lasses and
pressures. The Adninstration kept the looal newspapers
“informed” about their concern of sy testimony to the
legislators, and the media printed every story, of theirs.

It finally came to the point that I could not support my family,
I filed for un-employment, but vas refused because 1 had been
terminated and was penalized a six veek penalty. | then decided
to file a civil lav suit.



Page 2

.0On March 2S, 1985, | returned to work. My returning to vork,
vith back vages, still does not heal the voundB or repair the
damage to my career, or punish the actual persons responsible
for my embarrassments. Returning to VDrk does not pay for all
the late bills, late charges or my childrens embarrassment
because of their father in the paper.

A person has the right to talk vith you, however,= they must be
somehov protected. Since my termination and re-instatement, |
have been contacted by other persons that are in the same
position. Something must be done to protect them, uoon,

1 am sorry 1 can not be here in person to give this to you.
Again am fearful that 1 might lose my position, even ot the
writing of this letter, Please, | ask you aa a citizen,
presently employed, puBh this legislation through.

Respectfully
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April 24-26—Southern Region State
Treasurers Annual Meeting, Ashe-
ville, N.C., Grove Park Inn, Pohlniann,
Lexington.

April 29-May 1—NCLG Spring Meet-
ing, Washington. D.C., Feigenbauni.
Lexington.

May 8-10—NCSL State-Federal As-
sembly, Washington. D.C., Hyatt Re-
gency/Capitol Hill. Carden, D.C.
May 8-10—Western Region Slate Trea-
surers Meeting, Seattle, Wash., Seattle
Sheraton Hotel and Towers, Pohl-
mann, Lexington.

May 8-11—Southern Conference of At-
torneys General, Louisville. Ky..
Brown Hotel. Williams, Atlanta.
May 19—NASIS Finance and Execu-
tive Committee Meetings, Newport.
R.l.. Treadway Inn. Parish, Lexington.
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May 20-21—NASIS Eastern Regional
Meeting, Newport, R.I., Treadway Inn,
Parish, Lexington.

June 5-7—Conference of Western At-
torneys General Annual Meeting,
Juneau, Alaska, Stockholm, San Fran-
cisco.

June 6-8—NCSL ' xecutive Commit-
tee Meeting. Pittsburgh. Pa., Lake,
Denver.

June 9-12—FEastern Region State
Treasurers Meeting, Vergennes, Vt.,
Basin Harbor Club, Hebard. Mont-
pelier.

June 10-12—National State Auditors
Association Annual Meeting, Phoenix,
Ariz., Pointe Resort, Pohlmann, Schu-
macher, Lexington.

June 16-20—Leaders’ Advanced Man-
agement Program, Boston, Mass.,
Boston University, Lakis. Boston (617)
267-S120.

June 17-21—Western Governors' As-
sociation Annual Meeting, Waikiki.
Hawaii, Sheraton Waikiki, Madde.
Colorado.
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Protection of Public Employees Act

This draft act provides protection to employees who report a violation or /
suspected violation of state, local or federal law. It also protects employees who
participate in hearings, investigations, legislative inquiries and court actions
Penalties and remedies arc specified.

This draft legislation is based on a Michigan statute.

Suggested Legislation
(Title, enacting clause, etc.)

2’[ Section 1. [Short Title.] This act may be cited as the [state] Protection of
Public Employees Act. ;X

Section 2. ]Definitions.] As used in this act: -t

(1) ““Employee” means a person who performs a service for wages or
other remuneration under a contract of hire, written or oral, express or im-
plied. Employee includes a person employed by the state or a political sub-
division of the state except state classified civil service.

(2) “Employer” means a person who has one or more employees.
Employer includes an agent of an employer and the state or a political sub-
division of the state.

(3) “Person” means an individual, sole proprietorship, partnership,
corporation, association, or any other legal entity.

(4) "Public body” means all of the following:

(i) A state officer, employee, agency, department, division, bureau,
board, commission, council, authority, or other body in the executive
branch of state government.

(ii) An agency, board, commission, council, member, or employee
of the legislative branch of stale government.

(iii) A county, city, township, village, intercounty, intercity, or
regional governing body, a council, school district, special district, or

BSBREBREBO o~ oo s oy .

19’ municipal corporation, or a board, department, commission, council, agen-
20 cy, or any member or employee thereof.
2 (iv) Any other body which is created by state or local authority or
n which is , rimarily funded by or through state or local authority, or any
23 member or employee or that body.
24 (v) A law enforcement agency or any member or employee of a law
enforcement agency.
(vi) The judiciary and any member or employee of the judiciary.

Section 3. [Protection.] An employee shall not discharge, threaten, or

2 otherwise discriminate against an employee regarding the employee’s com-

. VS -_—
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Protection of Public Employe” Tiotcction of Pub

pcnsation, terms, conditions, location, or privileges of employment becaujt

\ hearing or in.
the employee, or a person acting on behalf of the employee, reports or U

. - . . N i act.
about to report, verbally or in writing, a violation or a suspected violation

of a law or regulation or rule promulgated under the law of this state, a
political subdivision of this state, or the United States to a public body,

1 Section 9.
appropriate:

unless the employee knows that the report is false, or because an employee .
ploy P ploy \ tions and ob

is requested by a public body to participate in an investigation, hearing, or
inquiry held by that public body, or a court action.

| Section 10

Section 4. [Reliefand Damages.] | Section 11
(a) A person who alleges a violation of this act may bring a civil action \ v y

for appropriate injunctive relief, or actual damages, or both within 90 days 1 Section 12

after the occurrence of the alleged violation of this act.

(b) An action commenced pursuant to Section 4 (a) may be brought in
the circuit court for the county where the alleged violation ocurred, the
county where the complainant resides, or the county where the person
against whom the civil complaint is filed resides or has their principal place
of business.

(c) As used in Section 4 (a), “damages” means damages for injury or
loss caused by each violation of this act, including reasonable attorney fees.

(d) Employees shall show by clear and convincing evidence that they or
a person acting on their behalf were about to report, verbally or in writing,
a violation or a suspected violation of a law of this state, a political subdivi-
sion of this state, or the United States to a public body.

Section 5. [Reinstatement.] A court, in rendering a judgment in an action
brought under th’s act, shall order, as the court considers appropriate,
reinstatement of the employee, the payment of back wages, full reinstate-
ment of fringe benep'.s and seniority rights, actual damages, or any com-
bination of these remedies. A court may also award the complainant all or a
portion of the costs of litigation, incl- ,:ng reasonable attorney fees and

\l@mhwl\)'_\

witness fees, if the court determines t. . lie award is appropriate.

Section 6. [Fines.]

(a) A person who violates this act shall be liable for a civil fine of not
more than [amount].

(b) A civil fine which is ordered under this act shall be submitted to the
state treasurer for deposit in the general fund.

Uﬂ-bw'\m_\

Section 7. [Collective Bargaining.] This act shall not be construed to

N

diminish or impair the rights of a person under any collective bargaining
3 agreement.

1 Section 8. [Exemption.] This act shall not be construed to require an
2 employer to compensate an employee for participation i &t ililvestigatiol
ef V
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Protection of Public Employees
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Section 9. [NoticesPosted.] An employer shall post notices and use other
appropriate means to keep his or her employees informed of their protec-
tions and obligations under this act.

[
Section 10. [Severability.] [Insert severability clause.]

Section 11. [Repeal.] [Insert repealer clause.]

Section 12. [Effective Date.] [Insert effective date.]
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COEN CHRONOLOGY

JANUARY 25, 1985

Mike Oden testified to the House HESS Committee about the need
for state-certification of asbestos workers. He described to the
ecommittee gross mishandling of asbestos removal projects in the
Fairbanks North Star Borough School District. (A verbatim transcript
is in the packets.)

JANUARY 28, 1985
FNSB School officials denied what Oden said. School officials
claimed there was no ashestos in Old Main School.

FEBRUARY 11, 1985

Both Mike Oden and his supervisor Barney Mulligan were fired by
Fairbanks North Star Borough Director of Administration, Myrt
Chamey. Official statements said Oden "had destroyed the relation—
ship he had with the school district,” and Mulligan was "not provid—
ing the direction necessary for Oden™. There was seme question about
the possibility of Mulligan®s altering Oden"s safety reports. It
appeared possible that Mulligan had deleted Oden®s descriptions of
the mishandling of asbestos in the school removal projects.

FEBRUARY 15, 1985
Representative Koponen responded with his concern and began to
investigate the need for "whistleblower legislation” for Alaska.

FEBRUARY 18. 1985

In an APRN radio interview, Fairbanks North Star Borough Mayor
Bill Allen made it clear that Oden®"s testimony before the House HESS
Committee was a factor in his firing.

EARLY MARCH, 1985
A sample taken from the Old Main School furnace room proved to
contain asbestos.

MID MARCH, 1985

Michael Oden arranged for Fairbanks labor attorney Will Schendel
to represent him. The Fairbanks North Star Borough Assembly voted to
give Myrt Chamey $6000 for legal fees.

MARCH 24, 1985
Mike Oden was reinstated in his job. The out of court settle—

ment provided that

1) Oden be reinstated with back pay

2) The Borough acknowledge that Oden"s safety reports were
substantially correct as written

3) O0den agree to testify in any dispute over the firing of
his supervisor, Mulligan

AT PRESENT
Mike Oden is back at work as Fairbanks North Star Borough safety
inspector. Mulligan has not been reinstated.



Fired in asbestos issue . if'fJw Thbfm ;

Borough official back on job

By SUSAN FISHER
Staff Writer

A borough safety coordinator is
back on the job today, but his for-
mer supervisor has not been rein-
stated and that position, risk man-
agement, could be revamped in the
future.

James Michael Oden returned to
work as safety coordinator today,

without loss of pay and with all leg-
al costs paid. Oden sued the
borough after he and Risk Manager
Barney Mulligan were fired Feb. 8.
On Friday, Oden's attorney, Wil-
liam Schendel, negotiated a settle-
ment with borough attorneys.

Mulligan has not not filed suit nor
has he been reinstated.

In a related matter, a sample

. AMES ODEN
Safety COOdenator Bacm a%worE (Stairphoto by Eric mohting)

Oden claimed contained friable
(airborne) asbestos from Main
Building has proved to contain no
asbestos following analysis by a
private Anchorage laboratory.

Oden’s firing revolved around
several issues, including con-
troversial testimony he gave to a
legislative committee earlier this
year. Oden said then that asbestos
removal from local schools had
been mismanaged. He later cor-
rected some of his statements, but
stood firm on Main Building,
saying it contained asbestos mate-
rial dangerous to workers.

School officials have conceded
that an abandoned boiler room in
Main does have friable asbestos,
but is not a hazard and did not re-
quire special precautions to encase
the insulating material.

Oden in late January took a sam -
ple in the boiler room and sent it to
Chemical and Geological Labor-
atories of Alaska Inc. An analysis
showed no asbestos inthat sample.

Oden’s only comment about that
finding today was, “After they
admitted there was asbestos there,
that proved my point.”

Main is one of 11 school buildings
where removal of all asbestos is
scheduled by late 1986. Officials say
in all cases, identified ashestos has
been checked for encasing, if
necessary, to prevent fibers from

becoming airborne!7 )

Minute asbestos fibers, if in-j
haled, can years later lead to lung
damage or cancer.

This morning, Myrt Chamey,
borough director of administrative
services, said Oden will continue
reporting to him in the immediate
future. Charney fired Oden and
Mulligan with the support of Mayor
Bill Allen.

Allen is in Juneau today, and his
chief executive director, Greg
Strong, is attending a seminar in
Anchorage. j

Charney said Oden's duties will.*
remain the same. Those principal-,(
ly arc to conduct fire and safety in-j
spections of local public schools. |

As for the risk management posi-
tion, Charney said he’s had discus-"
sions with Corroon and Black Inc., j
the borough’s insurance broker, on
possibly restructuring that job.
““We're getting some advice from
other people,” Charney said. “It
may be 1will downgrade that posi-
tion,” he said, but no decision has
been made.

The risk manager, who super-
vised the safety coordinator, was
responsible for overseeing insur-
ance claims, lawsuits, workers
compensation and taking correc-
tive or preventive measures to re-
duce costs.



Borough reinsta

By TODD PARIS
Correspondent

Less than six weeks after being
fired for what borough officials cal-
led his "poor job performance” and
"unauthorized testimony" before a
House subcommittee, James Oden
has been rehired as a borough safe-
ty inspector.

On Friday, attorneys for the
borough and Oden agreed to an oui-
of-court settlement in a lawsuit
filed by Oden. The agreement calls
for Oden’s reinstatement with no
loss in pay or benefits and also for a
lettertobe placed in Oden’s person-
nel file stating that his safety in-
spection reports contained "sub-
stantially accurate” information.

Those reports were cited by
Borough Executive of Administra-
tive Services Myrt Charney as one
of the reasons Oden was fired.

A Fairbanks attorney who repre-

sented Oden in the case, said the
firing violated Oden's rights to
freedom of speech and to petition
the government.

The testimony, before a House
Health and Social Services Sub-
committee?, dealt with the need for
a training program for employees
involved with the removal of asbhes-

mtos from area schools.

The agreement makes no judge-
ment of liability in the case, but
Oden’s lawyer said the safety in-
spector got virtually everything he
wanted from the lawsuit.

On Saturday, Oden said he hadn’t
seen a copy of the agreement, and
was puzzled by its rapid settle-
ment.

"1’'m glad they reconsidered
their decision to fire me," Oden
said. "But | don't understand why
they did it so soon. Maybe they
found out that what | was saying

3/72V/fcra

tes Inspector

was true. Anyway, I’'m just glad to
be going back to work."

Oden's testimony charged that
personnel working in the school dis-
trict's asbestos removal and abate-
ment program didn't know what
they were doing and as a result had
created more of a health hazard
than had previously existed.

Charney, who wasnamed as a de-
fendant in the suit, said lie too is
pleased with the settlement and
thinks it’s inthe bestinterests of the
borough. When asked if he felt the
agreement was a defeat for the
borough, he had no comment.

Also included in the settlement
agreement is the recognition by
both parties of the need for a safety
inspector to "maintain harmonious
relations with the School District”
and to "reduce the risk to those who

(See ODEN, page 3)

ODEN . ..

(Continued from page J)

use both school district and
borough facilities."”

Oden was primarily responsible
for inspecting area schoolsoncom-
pliance with state building and fire
codes. During the removal of
asbestos from a number of schools
during the past year, Oden re-
ported thatsome sprinklersystems
and firealarms had beendamaged.
That prompted him to investigate
safety procedures followed by
those removing the hazardous in-
sulating material, and led to his
testimony.

The borough agreed,to pay for
court costs and Oden’s legal fees.

Meanwhile in Juneau, Fairbanks
Democrat Niilo Kopenon said
Oden’s firing led him to introduce a
"whistleblower bill” in the Legisla-
ture last week. Kopenon said that
piece of legislation is intended to
protect public employees from
possible punitive action resulting
from potentially damaging testi-
mony.

Oden will report for work to the
Borough’s Chief Executive Direc-
tor Greg Strong on Tuesday.

ASRAY
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Asbestos from Hering tested

By SUSAN FISHER
Staff Writer

Asbestos material uncovered by
workers at Hering Auditorium is
not the kind that can become easily
airborne, according to lab results,
but air samples were taken Tues-
day as a precaution and work oh Hie
$2.1 million renovation should re-
sume next week.

The work site was officially
ordered shutdown Monday, and the
balcony area has been enclosed
with plastic coverings.

Meanwhile, the private contrac-
tor, TCI Ltd., is negotiating with
local firms for removal of the
asbestos before TCl's work re-
sumes.

According to school district offi-
cials, a TCl worker late Friday
afternoon removed a portion of
what he suspected to be an ashestos
material in the balcony. A sample
was sent to Anchorage for testing,
and found to contain one in 20 parts
asbestos, but not in a friable state,

officials say. Friable means easy to
crumble, thus asbestos fibers could
become airborne.

Les Ricdlingcr, school facilities
planner, said he unofficially told
the contractor to slop work, and
Monday the project architect,
USKH Architects and Engineers,
officially ordered the shut down.

Hering Auditorium in the
Lathrop Ryan school complex on
Airport Way isundergoing renova-
tion to its acoustical and electrical
systems, with most work in the
stage area.

The school district had not identi-
fied the auditorium as containing
asbestos previously, although
Lathrop High School," built in the
1950s, does contain large quanti-
ties. Ilis one of 11 district buildings
slated for asbestos removal. All
identified asbestos has been con-
tained, school officials say.

A sample was sent to Anchorage
Saturday morning for lab testing.
Results were ready Monday.

Falr

Ricdlinger said he and repre-
sentatives of TClI and USKH met
Tuesday morning with the borough
engineering department and
OceanTech, the firm that will over-
see future school asbestos removal.

TCIl has been authorized to
negotiate with any of nine firms
previously qualified for asbestos
removal work, Ricdlinger said.
Most of those arc local companies.

Because the asbestos overlay is
very thin and apparently present in
limited quantities, the work is not
expected to be of such an amount as
to require bidding, according to
Ricdlinger.

Asbestos, a mineral, is fire resis-
tant and was popularly used in
building construction years ago.
Studies have shown, though, that
asbestos fibers, if Inhaled, can
many years later cause permanent
lung damage and possibly cancer.
The body cannotdislodge the fibers
from the lungs. Federal law now
requires workers to wear protec-

[im I¢

tive clothing and proper respir-
ators in working with ashestos that
can be crumbled or crushed and be-
come airborne.

Ricdlinger and school physical
plant director Michael Pinon said
today that this particular ashestos
is not friable. They assume the
worker was not dangerously ex-
posed since the worker had indi-
cated to his supervisor lie had
worked with a similar product in
the past.

Air samples were taken as a pre-
caution to assure that asbestos
levels in the auditorium do not ex-
ceed federal levels, Pinon and
Ricdlinger said.

The added cost for removing the
asbestos will come from a borough-
school district reserve account set
aside for this work.

Ricdliiigcr said the sprayed-on
ashestos at Hering was a thin over-
lay over three-quarter inch plaster
board, and was used for acoustical
control.



Borough firings concern Koponen

News-Minor Bureau

JUNEAU—Rep. Niilo Koponen
says he’s "deeply concerned"” about
the firing of Fairbanks North Star
Borough safety officer Mike Oden and
his supervisor, Barney Mulligan, af-
ter Oden testified to Koponcn’s com-
mittee on asbestos removal legisla-
tion.

Koponen, D-Fairbanks, co-chairs
the the 1.ouse Health, Education and
Social Services Committee with Rep.
Max Gruenberg, D-Anchoragc. He

said he has asked the Legislature’s .
attorney to explore remedies avail-l1

“Although MyrtCharney providedt.

, me with information to the contrary,

press accounts indicate that Oden and
Mulligan were fired inpart because of
Oden’s testimony before our commiit-
tee," Koponen said.

Charney isthe borough’s director of
administration.

Oden testified Jan. 250n a bill estab-
lishing an asbestos health hazard
abatement program. In part, it re-
quires workers who remove asbestos,
from schools to be certified by-the.
state. m i

Oden told the committee that dur-!
ing one of the school district ashestos J

“removal jobs, workers had dragged j

asbestos material through the halls,!
making the problem worse than If it]

lhad not been removed at all. [

Oden told the committee that the
borough was liable'for children being
exposed to asbestos, and identified
the school where the shoddy work was
performed as Joy Elementary. A few
days later, he corrected himself and
said he had heard the reports about
the Main Building.

“lsincerely hope Mr. Oden was not,
in fact, fired because of his state-
ments to our committee,"” Koponen

;7able to Oden-and Uie:comtnilt«ir-»*?»r8aicL,"'|’hat will require investigation.

Butlto pVottct the right of citizens to
testify publically before the Legisla-
ture and to protect the legislative pro-
cess itself, | have asked the Legisla-

live Counsel to examine what re-v'

medics may be available <o the com-
mittee and to Mr. Oden."

He said such actions could result in
secret meetings of the committee.

"The public rightfully objects to
closed meetings, but if people are to
suffer for offering their insights and
opinions, would we not be duty bound
to close meetings to protect those who
wish to testify?" Koponen said.

"Free government depends on free
speech,"” he said.

Ao
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(Continued from page 1)

. the risk manager and safety offlcer}>|
fA ITen d le e n d Whmﬂkkmg mistakes in his testiminy] are important positions. ,
|Vngr | but maintained that school wortors.l "The priority is the health, safety
tw o firin g s 5V) ;:t 'were exposed to asbestos and tint fi-rf and welfare ofour students," he said. **
fm;h> 1 bcrs had been released inside Naina  Inspections must be done regularly |
S Building. Asbestms exposure car bey and fairly, Burnley said, to assure the
[ * BySUSAN FISHER ft-jje » deadly or cause permanent lung y.district’s “meeting regulations and.". ®
Staff Writer MijH S. damage. Amaintaining a safe environment.?-

f-That's what f want. | demand it..-1
jkThere can be no exceptions to that.”: H
tBwmmley noted that the school district *
Spays for the safely officer’s position.

K Allen said legislators hearing !
Oden'stestimony would conclude that y,
the borough and school district were.-*
handling asbestos materials hapha- ¢
zardly. "l don’tthink that’s the case,” .]'
he said. J

INoting public sensitivity over j,

ashestos, Allen said, "There’s a writ-
len policy in this borough that we do
not espouse the borough's position on
anything unless we have the authority
to do it. I’ve even self-imposed a rule
on myself with the assembly, before |
make any publicannouncement, to in-
form the assembly, just as a cour-

Borough Mayor Bill Allen says he 4 School district officials stronglyde-
supports department head Myrt) nyed most of Oden’s assertions. La-
Charncy’s firing Thursday of the risk j * £ ter, Oden identified an area in Main
manager and a safely officer, aiidt* j where ashestos insulation was noten-
that the assembly was informed that; j cased. That was in an abandoned boil-
action would be taken. ‘A .1t er room, and school officials say the

The mayor said he was briefed by ; enclosed room poses no hazards to
Charney on recent controversies iniJ * building users.
volving Safety Officer Michael Odcn. j li Oden’s strained relations vith
and he had tatked with Charney and ' :school officials began shortly aftcl his
Schools Superintendent Kenneth}: o hiring in October, when he wroc a
Burnley before Charney made hisdej.-jj g report critical of safety deficiencies
cision. ); £4* at North Pole Middle School.

Also fired was Oden’s supervisor” Allen said today that Mulliganhad
Risk Manager Barney Mulliganyi ? changed some of Oden’s written re-
Neither could be reached this morn-?! m ports. That, the mayor said, wasun-
ing for comment. Charney did notretj tvj acccplable action.
turn a phone call for comment. #« | fl  Mulligan and Oden had visited

»

i

£

Oden’s recent controversial losti-T;
mony to a legislative commillec was1
a large part, but not all, of the reason.
'for his dismissal, officials indicated.}:

According to comments by Allen.*
Burnley and school district physical i
plant Director Michael Pinon, Oden’s
work on inspecting schools and writ--!
 ing up safety deficiencies also played
, a part.

Oden, a strong supporter of a bill to
require workers removing asbestos to

J be certified, testified to a legislative 1
Oden later admitted to;;

committee.

(See FINIING, page 3%_.

VvV v

separately with Burnley and Piion
regarding strained relations on the
handling of school safety inspections
and Oden’s written reports beforethe
legislative testimony.

’Our understanding was Uiat

*Mike’s (Oden’s) job was suppose! to

be to assist us with any deficiencies
that were known, so that we cculd
take care of them before an outiide
agency came in. Kind of like bird-
dogging problems, if we had aiy,"
said Pinon. Instead, he said, com-
munications disintegrated.

Oden has said that school officials
ignored the reports lie’sdone, will the
exception of the publicized North Pole
school. Pinon denies that. .

Burnley this morning declined to
comment on the firings, but did say

_Community

tesy."

"We don't have a gag order here.
All I'insist on is people use reasonable
intelligence and good judgment when
they talk to the media or anyone else,
as far as that’s concerned, about
borough business. On routine stan-
dard business, I don't have any prob-

lem with that. But if there’s a prob- .

lorn, if there’s a controversial posi-
tion, | want to provide the position of
the borough, not borough employees.
I'm the guy that takes the heat," said
Allen.

"Oden also had taken a public posi-
tion that the city of Fairbanks should
not allow cement asbestos boards to
installed in the new South Fairbanks
0 e

J
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two, .

after asbestos flap

ny MARGARET NELSON

Staff Writer

Two members of the borough’s risk
management department have been
fired as the result of testimony one of
them gave last month to legislators
regarding asbestos in borough
schools.

Borough Chief Executive Director
Greg Strong said today that Mike
Oden, who held the position of safety
coordinator/inspector, and his super-
visor, Barney Mulligan, the director
of the risk management department,
were discharged last week. Their last
day was Thursday.

The risk management office, which
handles safety inspections of borough

buildings, has been under fire recent-'

ly for its position on the removal of
asbestos in borough schools and faci-
lities.

Neither Mulligan or Oden could be
reached today for comment.

Oden, who had been with the
borough since October, was fired be-
cause "he had destroyed the rela-
tionship he had with the school dis-
trict.” Strong said. "Jitwasn’ta work-
able relationship."”"

Strong said Mulligan was fired be-
cause he was "not providing the
direction necessary for the safety in-
spector (Oden).”

The action leaves the borough's risk
management office without any in-
spectors. The office is responsible for
insurance, health care benefits and
safety throughout the borough, in-
cluding the school district.

Strong said the borough has hired

University of Alaska-Fairbanks Fire
Chief Bill Shechter on a temporary
basis to review nine reports of safety
inspections of borough schools com-
pleted by the risk management office.
Oden’s dismissal stemmed from
testimony last month to the Legisla-
tive Health and Social Services Com-
mission regarding asbestos in Fair-'
banks schools. He said asbhestos was
prevalent in Joy Elementary School.
Later, he corrected his testimony to
say he meant asbestos in. the Main
Building, notatJoy. He was testifying
on House Bill 5, which would require
any worker removing asbestos to
have minimum formal training.

Local school district officials said
Oden was wrong in his testimony re-
garding exposure to asbestos. They
said the district has far excel led
federal requirements on protective
measure for handling asbestos as well
as in its intention to remove all asbhes-
tos from schools by the fall of 198(.

According to district officials,
asbestos was removed at Joy School
in December 1983, and all federal re-
quirements for removal were fol-
lowed.

Les Ricdlinger, school facilities
planner; said Main Building is one of
1 older buildings in the district where
asbestos insulation has been "en-
capsulated” or encased until it can be
removed. All 11 school district build-
ings are to be rid of asbestos by late
1980 at a cost of more than $3 million,
in addition to the $1.20 million that has
already been spent.
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Controversial guestion:
IS asbesto”™ new or old?

Z
By SUSAN FISHER

Staft Writer

A sample taken at Main Building
Monday may be asbestos, but school
district officials say the asbestos was
in an old boiler room and left alone at
a consultant's recommendation.

That response came after Borough
Safety Officer Mike Oden took a sam-
pie from an abandoned boiler room
Monday.

The rift between Oden and school
administrative staff has become
more pronounced in this latest debate
over safety hazards and job author-
ities. The opening round came after
Oden joined the borough staff in Octo-
ber, and issued an exhaustive study
citing of safety deficiencies at North
Pole Middle School.

In this latest round, Oden’s testi-
mony to a legislative committee Fri-
day drew fire from school officials
irate over his implications of poor
worksmanship and asbhestos exposure
in schools. They say the district has
gone beyond federal requirements in
taking precautions, and plans arc to
remove all asbestos from local
schools by 19BG.

Oden has corrected some of his
testimony, but not all of his conten-

1

tions. Monday morning he went to
Main Building to take a sample of
what he believes to be friable asbes-
tos. Friable means easily crumbled
or reduced to powder. Such asbestos
can be become airborne and enter hu-
man lungs, w'icre it may cause can-
cer and other diseases.

That same morning, school Facili-
ties Planner Lcs Ricdlinger said Oden
would not find friable asbestos. But
Ricdlinger was assuming Oden was
talking about areas where friable
ashbestos was encased at Main last
summer. An Eielson work crew
painted on five coats of a protective
covering.

Old asbestos insulation was identi-
fied by an Anchorage consultant, said
Michael Pinon, district physical plant
director. The consultant did not re-
commend encasing insulation in the
old boiler room, because the room is
not used, it is enclosed, old ducts are
closed off and it poses no dangers,
Pinon and Ricdlinger said.

By afternoon, Ricdlinger learned
Oden had been in the boiler room in
the basement and may have taken a
friable asbestos sample. Still, Ricd-
lingcr says that muslin coverings arc
intact and that asbestos there should
pose no dangers.

Oden insists the area should have a
posted warning. Ricdlinger said to-
day that has been done.

The boiler room was abandoned six
or more years ago when Main Build-
ing converted to city steam heat. It :
contains an emergency generator.

Ricdlinger says air samples taken
at Main before and after the encasing
work shows such negligible readings
that experts could not identify if fi-
bers were asbestos or not. He also
says air samples weren’t taken in the
boiler room.

Pinon says Oden has never discus-
sed the consultant’s report or the dis-
trict’s work in encasing or removing
asbestos. Ricdlinger is even more
rankled, saying Oden hasn’t been
working with the district.

Oden says school officials have
ignored his school inspection safety
reports.

“The whole point is | was testifying
to try to gel people certified" Oden
said of Friday's hearing, on requiring
worker training for asbestos remov-
al. "It looks like I'm trying to put the
district or the borough in a bad spot,
and really I'm not,” lie said.
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By SUSAN FISHER )

Staft Writer \

A borough safety official whose i
testimony on asbestos in Fairbanks j
schools startled legislators Friday ,
has corrected parts of his testimony, t
but contends workers at Main Build- j
ing may have been exposed to air-;
borne asbestos. i

Local school district officials arc fu- =
rious over Safety Officer Mike Oden's
testimony Friday to the House .
Health, Education and Social Ser-J
vices Committee as well as Oden’s a
continued assertions. 't

Oden told legislators that workers J
had swept up crumbled insulation*,j
material and dust and carried it in ij
open containers through hallways at.?
Joy Elementary School. He now says 3
he meant to refer in his testimony to »
Main Building, not Joy Elementary, '
but he still maintains that debris con-,",
tained asbestos. {»

School officials say Oden iswrong/
and the district has far exceeded .
federal requirements on protective
measures as well as intentions of,
totally removing all asbestos in,’
‘schools by fall 1986. J

Oden, though, has notbacked down, j
nnd this morning said he took samples =

iat Main Building where insulation”
imaterial has crumbled. He believesit/
may contain asbestos and says he will/
have It examined. f’

Les Ricdlinger, school facilities.:;
planner, said Oden will not find asbes- /
tos. "This school (Main) has a)!l
tremendous amount of Fibcrglas and }e
calcite insulation™ in areas where,ft

. asbestos was notinstalled, Ricdlinger.'?
cosaid. s tu*

The furorerupted over the weekend,
when schools Superintendent Ken-.

nelh Burnley nnd Ricdlinger heard of \ [ASBESTOS [

Oden's testimony to HESS as legisla- v ] (Contmued from page 1)
tors considered House Bill 5, to re-*-! *crumbled insulating debris. "
quire any worker removing asbestos Ricdlinger denies that. He said he |
to have minimum formal trairlng. j personally inspected that area and .j
His testimony implied Joy school. ]J found it to lie clean. The crow came \]
Oden, who strongly supports that 3\ from Eielson Air Force Base and Was.j
bill, says he was called J5 minutes be-0 experienced in encapsulating pipes, -
fore Hieteleconference hearing began * says Ricdlinger.
and walked into the Fairbanks Leg-1 Ricdlinger says an expert firm took ;
islativc Information Office as the r: j samples at schools prior to beginning ]
hearing was in progress. He had little I any encapsulation or removal. All of (
preparation time before giving testi- m  the results showed fiber levelssoncg-!
mony and answering legislators’e ligible that experts could not disting-1
questions without much preparation j uisli asbestos from non-asbestos fi-
time. / bers. Nonetheless, the district adml-.-
Asbestos was removed at Joy’ nistralion is moving ahead to have all
School in December 1983,and Ricdlin-/ asbestos removed, even though fcder: j
ger says procedures were in strict-i al regulation would not require it, he i
accordance with federal require-1; said. (
merits. Main Building is one of 11 old-:-, Asbestos fibers, if inhaled, can lead:
er buildings in the district where/ to permanent lung damage or cancer |
asbestos insulation has been "cn-:! many years after exposure.
capsulatcd," orencased, until rcrnov-1> Oden concedes that it won’t be j
al can be accomplished. All 11 build- j proven that asbestos is in the dust at!

ings are to be rid of asbestos by late ’ Main Building until lab results arc;
1986 at a cost of $3,017,000, in addition known, but lie isadamant in pursuing’
to $1.26 million already spent on re-, (jt- ’ i

During Friddy's hearing, referring'
to school workers at Main Building,’
Oden told legislators that the workers
were not told ashestos was present in
the building, and might be in the dust,
and debris they were sweeping".
"They were told to carry the material
out of the building and put it into a
barrel. They did, and at one time they,
were outside playing with it, throwing
it up in the air,” Oden said..

"“When this type of shoddy wo”kj

moval.

The incident at Main that Oden re-
fcrs to occurred last summer after :
pipes were encased, I-

Oden joined the borough staff in Il
October. On the strength of inter-i
views with a school worker, Oden be- jj.
lievcs the work crew doing the encnp-;’
sulating left the area with dust and/

(See ASBESTOS, page 3) "

xMtirninii . -

inanshlp occurs, weincrease our exp-

osure. Whatthe workers did was inex-.'

disable. We mustnow adviseourchil-.
" drcn they have beenexposed toashes/
® tos," he testified.

Main Building is occupied by school

I administrative officesand Fairbanks
]P Alternative High School. i
1 Both Ricdlinger and Burnley said
'J  the district has followed federal reg-

| ulations notonly to the letter, but gone

f beyond some of the requirements to
V assure safety to workers and total
| protection at school buildings.

Firms here have had to "prcqunl-{
ify" by offering 20 hours of training to
their workers in order to even bid the j!
work, Ricdlinger said. "They arc j
absolutely required to make avail- Il
able medical examinations of cachit
worker at the conclusion of the jobs,"}')!
he nddcd. l)
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Legislators turn fp asbestos removal

" ByDANJOLING |
News-Miner Bureau .

JUNEAU—Legislation to remove
asbestos from schools died in the
House Health, Education and Social
Services Committee last session. This
year, after it became fk campaign
issue in Anchorage, it’s one of the first
orders of business.

In a joint hearing with the House
Labor and Commerce Committee
Tuesday, and with several senators
sitting in, the HESS Committee took
testimony from Fairbanks,” Anchor-
age and Ketchikan on HB 5, a bill
establishing an asbestos health
hazard abatement program in state
schools.

The committee” also considered
HB 57, which would appropriate $26
million to the Department of Educa-
tion for removing or negating asbes-
tos hazards in schools, plus $300,000
for the Department of Labor to admi-
nister the abatement program. ’

According to the National Cancer
Institute, between 1.6 and 2.1 million
American workerswill die from expo-
sure'to cancer-causing asbestos.
Another 3 million may suffer non-
cancerous, but fatal, asbestosis.

Gov. Bill Sheffield has included $11
million for asbestos removal in
schools in his proposed budget. That
amount, however, could be used by
schools in Anchorage alone, said Sen.

Joe Josephson, D-Anchorage, the
sponsor of similar legislation last
year.

The bill drew general support froiti
speakers in Anchorage and Faif-
banks except for one provision: a re-
quirement for the Department of
Labor to certify that workers who re-
move or seal ashestos are adequately
trained, and that contractors submit
a plan forremoval to the department.

Freshman Rep. Max Gruenberg, D-
Anchoragc, co-chairman of the HESS
Committee, is prime sponsor of both
bills. Gruenberg defeated incumbent
Mae Tischer in November. The cam-
paign focused in part on Tischer’s
chairing of the HESS Committee, the
graveyard for a similar asbestos bill.

The Legislature approved $11 mil-
lion for asbestos removal at Bartlett
High School in Anchorage last ses-
sion, reportedly the largest asbestos
removal project in the country. The
federal government approved
another $6 million.

Fairbanks received $1.4 million for
school asbestos identification and re-
moval last year and the work is fo
percent complete, according to the
borough’s capital improvement pro-
ject booklet. No money has been re-
quested for Fairbanks this session.

W illiam Schneider, a spokesman
for Alaska’s Associated General Con-
tractors, said he agrees with the in-

tent of the bills but that certification
unnecessarily duplicates existing
safety regulations.

He said the law already has provi-
sions for dealing with numerous
hazardous substances. "Asbestos
should not be treated any differently
than those substances,” he said.

He said part of the AGC’s objection
was because of uncertainties in the
bill. Schneider said the state may be
liable if its certification is inadequate
and a hazard remains. He also ques-
tioned whether $300,000was enough to
run the certification and training
programs for two years.

Adding up the true costs of running
a program, he said, would lead to the
question of whether the expense
would provide something that’s not
being done now.

"The answerisnothing,"” Schneider
said.

But most otherspeakers favored in-
cluding the certification process, not
only because of the danger involved
but because of hazards that may re-
main if asbestos is removed improp-
erly.

Josephson said he was confident of
the ability of Anchorage contractors
removing asbhestos because of the
availability of competing contractors
and the Anchorage school district’s
sophistication in contract manage-
ment.

"1 am not equally confident about
other areas of the slate," Josephson
said. "Last year, your committee
heard eyewitness testimony that
Alaska workers handling asbestos on
the job site have been observed using
careless methods reflecting a want bf
training. We are concerned for ‘he
safe working place. We are also con-
cerned about the thoroughness and
completeness of the asbestos removal
job itself."

Fnirbanksan Mick Hotrum, safety
representative for the Alaska District
Council of Laborers, echoed Joseph-
son, as did representatives for the

. Alaska Environmental Lobby, the

Anchorage School District, the
Anchorage Education Association,
and the Alaska Health Project, a
group of occupational health activ-
ists.

The bill requires the state Depart-
ment of Labor to inspect schools that
have notrequired federal regulations
regarding school inspections.

The bill also permits schools to
meet for 150days rather than 100 if the
shorter term isnecessary for abating
the asbestos hazard. The attorney
general hasalready rendered an opin-
ion that the Education Department
can waive the 180-day requirement
for Bartlett High School in Anchorage
so contractors can get a jump onre- i
moving asbestos.
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Verbatim testimony of Mike Oden, Safety Coordinator of the
Fairbanks North Star Borough & the Borough School District.

Gruenberg - Mr. Oden, are you there?
0Oden - Can you hear me now?
Gruenberg - Please give us your name, the spelling of your last

name, and the group you represent.

0Oden - My name is Mike Oden, O0-D-E-N. I am the Safety
Coordinator, Safety Inspector, for the Fairbanks North Star
Borough and Fairbanks North Star Borough School District. |
would like to address the committee concerning the choice that
you must make on HB 5, whether or not asbestos workers must be
skilled or certified. The Fairbanks North Star Borough has spent
several thousand dollars on its buildings and schools both
studying asbestos, and in the actual removal of asbestos from the

schools. During one of the recent asbestos removals that we had
contracted, several complaints were filed to this department
because of dust in the air. The dust was tested and found to

contain asbestos. The investigation revealed, in
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the removals, the workers were not experienced or had not had any
certification in asbestos removal. At one point, they were
actually dragging the material through the schools and the
hallways. They were taking, making the situation a more severe
problem. Instead of dormant asbestos, we now have asbestos dust
and fibers in our hallways of schools. Not in all of the
schools, but in some. Untrained and uncertified persons can make
a dormant situation a more hazardous situation. Interviews with
the contractors and the workers at the time | talked to them, and
they indicated to me they had no idea what they were doing, they
were told to carry the material out of the building and put it
into a barrel. They did. At one time, they were outside playing
with it, throwing it up in the air. When this type of shoddy
workmanship occurs, we increase our exposure. What the workers
did was unexcusable. We must now advise our children they have
been exposed to asbestos. The unskilled worker isn"t

responsible, the Fairbanks North Star Borough is responsible. We
are now liable for that. Asbestos is a problem. However, when
it becomes disturbed or 1is , by unknowing workers it
changes from hazardous to deadly. A certification program for
workers, asbestos workers 1is a must. We must require persons
handling this material to know what they"re doing. We cannot let
anyone handle this without a certification or training. Why
should we increase the hazard? Thank you.

Gruenberg - Mr. Oden, 1I"m going to start ~<ff some of the
questioning from you. I think that your testimony is extremely
important, and I1"m going to ask you some specifics about the
people throwing the asbestos up in the air and playing with it.
Was this children or adults who was, were doing this?

Oden - This was the workers that actually removed the asbestos.

Gruenberg - When and where did this occur?

Oden - 1 didn"t bring the papers with me. It is available.
Gruenberg - I would like you to transmit that information
immediately to Miss Bennett. Can you tell me...was it in one or

more schools, or where was it?

Oden - It was only in one school that I know of at this time,
only one incident at this time.

Gruenberg - Do you recall the name of the school, sir?
Oden - 1| believe it was Joy Elementary School.
Gruenberg - And approximately when did this occur?

Oden - Last year.
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Gruenberg - |1 see. Were there any protective measures taken
afterwards, to make sure that that, for example, the barrel of
asbestos was removed, or done something with to make it safe?

Oden - I do not know what happened to the barrel. The area was
swept and cleaned with dustmops in the hallways and that"s all
the precautions that have been taken.

Gruenberg - | see. Are there questions? Representative Koponen

Koponen - Yes, that hits rather home because | was teaching at
that school at the time the asbestos was initially sprayed there
That"s a nice thought. I was wondering what subsequent measures
have been taken to check for airborne asbestos and whether any
other removal procedures might be necessary if there is still
asbestos dust around.

0Oden - The schools we"re testing again the last month, and |1
haven®t received the results of the tests since then.

Gruenberg - When you do receive those tests, could you please
transmit them to the committee via Miss Bennett?

0Oden - Yes 1 can.

Gruenberg - Representative Koponen says he has no further
questions, Representative Hanley?

Hanley - Yes. Mr. Oden, I do have a question. Even though
certification has not been required, there are toxic and
hazardous substance laws which are in existence which cover
employee safety programs, and also cover asbestos removal. As a
safety coordinator for the Fairbanks Borough and School District
were you aware of any of those laws and regulations?

Oden - Not completely.
Hanley - So there was no compliance, or no attempt to take any

precautions in removing the asbestos from that particular school
Is that correct?

(Pause)
Gruenberg - Mr. Oden, can you hear us?
Oden - It"s breaking up, could you repeat please?

Hanley - My question was, were there any precautions or any
particular procedures that the workers used in removing the
asbestos?
0den - No.

Hanley - That was the only question | had.

£fLuft)B&e&- Thwk you hoc ft My 0gé&u

0D&/ - I MvK you
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I sincerely hope that Mr. Oden was not fired because of his statements
to the House Health Education and Social Services Commission telecon—
ference on the subject of asbestos in the Fairbanks schools. Whether
his statements were partially or wholly incorrect, they should have
been considered as a citizen"s use of his right of free speech. Free
public input 1is perhaps the most important part of the legislative
process. Even if errors or misstatements are made, the very fact that
the discussion is open and public allows correction of errors of fact
and for presentation of varying opinions and alternative proposals.

The legislature 1is not and must not attempt to be a court of law,
finding fault and assessing blame. Our job is to craft laws that
guide future actions and to determine what public resources are to be
used to meet what public needs in the immediate future.

When the legislature is attempting to ascertain those needs and to
craft those laws any person should be free to state his or her views,
opinions and observations - just as any other citizen should be free
to contradict them. The legislator®s task is to refrain fronm

"rushing to judgement®™ but to weigh everything with care and arrive at
the best future course of action given the resources available.

Even when 1 had reason to believe Mr. Oden®s comments were correct 1in
relation to Joy School, 1 did not feel the schools district, the
borough or the contractor were culpable. In the situation described

people were acting in the light of the information available to them.
The entire point of the certification portion of the proposed legis—
lation is to assure that a carcinogenic material such as asbestos is
handled by contractors and workers who are aware of the dangers to
themselves and to the public and therefore use the best available
techniques in the most responsible manner possible.

To protect the right of citizens to testify publically before the
legislature and to protect the legislative process itself | have asked
the Legislative Council to examine what remedies are available to the_
committee and to Mr. Odom, and what protections, if any, need to be
afforded in the future.

The public rightfully objects to closed committee meecings - but if
people are to suffer for offering their insights and opinions - would
we not be duty-bound to close meetings to protect those who wish to
testify? And in that case would we not further compound the evil?
Free government must depend upon free speech.



8§ 39.50.200 8 39.50.

(39) [Terminates July 1,19841Alaska Agricultural Action Cmr
(AS 4433450).
§40i Board of Fisheries (AS 16.05.221(3));

Alaska Statutes

41) Board of Game (AS 1605221(h)); =~

42) Board of Trustees and executive director of the Al'e
Permanent Fund Corporation (AS 37.13.040?;._ .

43) Alaska Energy Center (AS 46.12). %nmanve Proposal N« .
§ 1 effective Dec. 11, 1974, am §§ 18 19ch 25SLA 1975am 51
79SLA 1975;am § 2ch 170, SLA 1975;am § 18ch 263 SLA 190
§ 2ch 67SLA 1977,am § 2ch 141SLA 1978,am § 2ch J58SLA P
am § 9ch 167 SLA 1978, am § 2ch 66 SLA 1979; am § 3ch BS
1979;am § 37¢ch 3SLA 1980;am § 28¢h 12SLA 1930;am § 8¢
SLA 1980; am 8§ 39-43ch 94 SLA 1980;am § 5ch 148SLA 198" o
Executive Order No. 44 § 2 (1980))

Itevisor's note. — Under the authority
of AS 01.05.031(b), this section was
rearranged for clarity in 1980. The list of
state boards nnd commissions formerly
found at AS 39.50.200(9) has been placed
in AS 39.50.200(b).

Effect of amendments. — The 1977,
1978, nnd 1979 amendments added
paragraphs (34M39) of present subsection
(h). The second 1979 ninendment, which
added pnrngraph (39), terminates July 1,
1984.

The first 1980 amendment repenled a
former  subparagraph to  present
paragraph (b), which rend: "Alaska Sninry
Commission (AS 39.23).”

The second 1980 amendment inserted
"court of appeals" following "a judge to
the" near the middle ofsubparagraph (2) of
paragraph (a).

The third 1980 amendment added
m);pnrngrnph (42) in present paragraph

he fourth 1980 amendment, in present
paragraph (b). repealed former
paragraphs, which rend: "Bonrd of Kish
nnd Game (AS 16.05.220)," "Stale Section
ofJoint Federal-State Land Use Planning
Commission (AS 41.40.020)," "Board of
Directors, State-Operated Schools (AS

14.08.0301,” and "Alaska S
Commission (AS 39.23),” rerpii* e
substituted "Workers™ for "Work-
in subparagraph (31), and =
subparagraphs (40) nnd (41).

The fifth 1980 amendment r
suhpnrngrnph (43) in present par.,
(b)

Section 2, Executive Order No 41 '
substituted "(AS 44.27.0401" Ta
44.19.900)" at the end of subparagr.i;1
of present pnrngraph (b).

Purpose of the Conflict of Int*
Inw is to bring to light all conlhf*
actual nnd potential. Falcon v. A%1
Pub. Offices Conun'n, Sup. Ct. Op '
1512 (File No. 3220), 570 P.2d 4r.9°l*

Patient of a physician is a client =
medical services nnd falls wilhr
scope of this chapter. Falcon v. A*’
Pub. Offices Comm'n, Sup. Ct. (*r *
1512 (File No. 3220), 570 P.2d 45')'!I-

And source ofincome. —The(>+"
of Interest Inw encompnsses a pli>*
individual patients as sources of ir
Falcon v. Alaskn Pub. Offices (>-¢
Sup. Ct. Op. No. 1512 (File No. 322"
P.2d 469 (1977).

Chapter 51. Abuse of Power by Public Officers
and Employees.

Section

10. IRepcalcdl

20. Obstruction of access to public
information

39.51.010 L d Punt.tt: 0 fficers and Ewit oy f.es § 39.51.020

Sec. 39.51.010. Misuse of confidential information.

|".pealed by § 21 ch 166 SLA 1978

<fuss reference. — FOI present Editor's nole. — TN repealed section

*MNS covering lhe subject mailer of derived from * 1. ch. 105. SI.A 1975,
eepealed section, see AS 11.56.850.

Sec. 39.51.020. Obstruction of nccess to public information, @
epublic employee may he dismissed, demoted or suspended, laid off
mhonvise made subject to any disciplinary action forcommumcatmg
"tiers of public record or information under AS 09.25110 an
25120,

h' Asused in this section, "public employee" means any employee
*iving compensation for services provided to the stale (including llie
m-rsily of Alaska) or any political subdivision of the state.

* A violation of this section is a misdemeanor. (§ 1ch 151 SLA
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_ . .,__»janj uuj\iiiuii me person may have
to the money, instrument, or property, or the person waives it. If the
objection is to the amount ofmoney, the terms of the instrument, or the
amount or kind of property, the person shall specify the amount, termn,
or kind which the person requires, or is precluded from objecting later.
This section shall not be construed to modify or change in ane/ manner

corres ondin%%rovisions of the Uniform Commercial Code (AS 4501
— 4509). (§ 320 ch 101 SLA 1962

NOTES TO DECISIONS

It Is not necessary to tender ensh. constitute a proper tender. Word *
Word v. Miller, 13 Alaska 752 (1952). Miller. 13 Alaska 752 (1952).
And n check, unobjccted to, would

Sec. 09.25.100. Disposition of tax information. Information in
the possession of the Department of Revenue which discloses the par-
ticulars of the business or afTairs of a taxpayer or other person is not
a matter of public record, except for purﬁoses ofinvestigation and law
enforcement. The information shall be kept confidential except when
its production is required in *n official mvesh%anon or court pro-
ceeding. These restrictions do not prohibit the publication of statistics
presented in @ manner that prevents the identification of particular
reports and items, or prohibit the publication of tax lists showing the
names of taxpayers who are delinquent and relevant information
which may assist in the collection of delinquent taxes. (§ 321 ch 101
SLA 1962¥

Collateral references. —Validity, con-  dentinlity of income tax returns nnd infor-
struction, and effect of slate Inws motion, 1 ALR4th 959.
requiring slate officials to protect confi-

Sec. 09.25.110. Inspection and copies of public records. Unless
specifically provided otherwise the books, records, papers, files,
accounts, Wr|t|ngs, and transactions of all agencies and departments
are public records and are open to inspection by the public under rea-
sonable rules during regular oflce hours. The public officer having the
custody of public records shall give on request and payment of costs a
certified copy of the public record. (§ 322 ch 101 SLA 1962)

Cross references. For proof of public management and preservation of public
records, see Evid. R 1005; for records, see AS 40.21.
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For discussion of the history of Ibis
egctlon, see City of Kenni v. Kenni
Peninsula Newspapers, Inc., Sup. Ct. Op.
No. 2479 (File Nos. 4954, 5433), 642 P.2d
1316(1982).

Brond policy. — This section nnd AS
09.25.120 articulate a broad policy of open
records. City of Kenni v. Kenai Peninsula
Newspapers, Inc., Sup. Cl. Op. No. 2479
IFile Nos. 4954, 5433), 642 P.2d 1316
11982).

The "agencies and departments"
language used in this section must be
rend as referring to the agencies nnd
departments of the governments to which
the statute applies, blit that language
itself does not define what the applicable
level of government is. City of Kenai v.
Kenai Peninsula Newspapers, Inc., Sup.
Ct. Op. No. 2479 (File Nos. 4954, 5433),
642 P.2d 1316 (1982).

The word "public" as used in this sec-
tion and AS 09.25.120 with "officer" refers
both to state and local officials. City of
Kenni v. Kenni Peninsula Newspapers,
Inc., Sup. Ct. Op. No. 2479 (File Nos. 4954,
5433), 642 P.2d 1316(1982).

Application to municipalities. — The
provisions of this Bection nre applicable to
municipalities. City of Kenai v. Kenni
Peninsula Newspapers, Inc., Sup. Ct. Op.
No. 2479 (File Nos. 4954, 5433), 642 P.2d
1316(1982).

In light of the common law rule, legisla-
tive history, nnd the court's reading of the

Collateral references. — Finding of
draft board as evidence of physical condi-
lion of one registered, 16 ALR 247.

Admissibility of report of public officer

sections, the slate supreme court will
construe this section and AS 09.25.120 as
that court would have construed them
prior to 1957, which is as n strong legisla-
tive declaration that records in the pos-
session of municipalities shall be available
for public inspection, subject to exceptions
based on need. City of Kenai v. Kenni
Peninsula Newspapers, Inc., Sup. Ct. Op.
No. 2479 (File Nos. 4954, 5433), 642 P.2d
1316 (1982).

Disclosure of applications for public
posts. — Strong public interest in the dis-
closure of the affairs of government
generally, and in an open selection process
for high public officials in particular,
requires public disclosure and inspection
of applications for posts having substan-
tial discretionary nuthority. City of Kenai
v. Kenai Peninsula Newspapers, Inc., Sup.
Ct. Op. No. 2479 (File Nos. 4954, 5433),
642 P.2d 1316(1982).

University of Alaska. — The legisla-
ture intended to include the University of
Alaska within the scope of state agencies
subject to the public records statute.
Carter v. Alaska Pub. Employees Ass'n,
Sup. Ct. Op. No. 2657 (File No. 6586),
P.2d (1983).

The president of the University of
Alaska is a public officer for purposes of
this section. Carter v. Alaska Pub.
Employees Ass'n, Sup. Ct. Op. No. 2657
(File No. 6586), P.2d (1983).

or employee on cause of or responsibility
for iryury to person or damage to properly,
153 ALR 163; 69 ALR2d 1148

Sec. 09.25120. Inspection and copying of public records.

Every person has a right to inspect a public writing or record in the
state, including public writings and records in recorders’ offices except
II) records of vital statistics and adognon %roceedmgs which shall be
treated in the manner required by AS 1850; (22 records pertaining to
juveniles; (38 medical and related public health records; (4) records
required to be kept confidential by a federal law or requlation or by
state law. Every public officer having the custody of records not
included in the exceptions shall permit the inspection, and give on
demand and on payment ofthe legal fees therefor a certifi 'dcopy of the
writing or record, and the copy shall in all cases be e idence of the

87



§ 09.25.120 Alaska Statutes

§ 09.25.120

original. Recorders shalléJermit memoranda, transcripts, and copies or
the public wntmgs and records in their offices to be made by
photography or otherwise for the purpose of examining titles to real
estate described in the public writings and records, making abstracts
of title or guaranteeing or insuring the titles of the real estate, or
building and maintaining title and abstract plants; and shall furnish
proper and reasonable facilities to persons having lawful occasion for
access to the public Wr|t|n?s and records for those purposes, subject to
reasonable rules and re%u ations, in conformity to the direction of the
court, as are necessary fot the protection of the writings and records
and to prevent interference with the reqular discharge of the duties of
the recorders and their employees. (§ 323 ch 101 SLA 1962)

NOTES TO DECISIONS

For discussion of the history of this
section, see City or Kenni v. Kenni
Peninsula Nowspnpcrs, Inc., Sup. Ct. Op.
No. 2479 (File Nos. 4954, 5433), 642 P.2d
1316 (1982).

Brond policy. — AS 09.25.110 nnd this
section nrticulnto a broad policy of open
records. City of Kenni v. Kenni Poninsuln
Newspnpers, Inc., Sup. Cl. Op. No. 2479
gFiIe Nos. 4954, 5433), 642 1’.2d 1316
1982),

Effect of "in the stntc" language. —
When the legislature chose to sny "in the
state," nnd not "of the state” in the first
sentence of this section, thuy were
conscious of the fact Hint they were
defining scope and had it been intended to
limit the application ofthis section to Btale
agencies nnd departments, it could easily
and clearly have done so. City of Kenni v.
Kenni Peninsula Newspnpers, Inc., Sup.
Ct. Op. No. 2479 (File Nos. 4954, 5433),
642 P.2d 1316(1982).

The word "public" ns used in AS
09.25.110 nnd this section with "officer"
refers both to state nnd local officials. City
of Kenai v. Kenai Peninsula Newspnpers,
Inc., Sup. Ct. Op. No. 2479 (File Nos. 4954,
5433), 642 1',2d 1316(1982).

Application to municipalities. — The
provisions of AS 09.25.110 and this section

Inc., Sup. Ct. Op. No. 2479 (File Nos 4954,
6433), 642 P.2d 1°16 (1982).

In light of the common Inw rule, legisla-

tive history, nnd the court's rending ofliic
sections, the stale supreme court will
construe AS 09.25.110 nnd this section as
thnt court would linve construed them

prior to 1957, which is ns a strong legisla-

tive declaration that records in the pos-
session of municipalities shall lie available
For public inspection, subject to exceptions
based on need. City of Kenai v. Kenai
Peninsula Newspnpers, Inc., Sup. Ct. Op
No. 2479 (File Nos. 4954, 5433), 642 P.2d
1316(1982).

Disclosure of applications for public
posts. — Strong public interest in the dis-
closure of the nlTnirs of government
generally, nnd in an open selection process
for high public officials in particular
requires public disclosure and inspection
of applications for posts having substan-
tial discretionary authority. City of Kenai
v. Kenai Peninsula Newspapers, Inc., Sup
Ct. Op. No. 2479 (File Nos. 4954, 6433
642 P.2d 1316 (1982).

University of Alaska. — The legisla
ture intended to include the University of
Alaska within the scope of stale ngencie"
subject to the public records statute
Carter v. Alaska Pub. Employees Assn.

§ 09.25.121 § 09.25.150

Code of Civil Procedure
Pnyroll records of individual govern-
ment employees as subject to disclosure lo

public, 100 ALR3d 699.

ients of public welfare, 64 ALR3d 768.
Validity, construction, nnd application
of statutory provisions relating to public
access to police records, 82 ALR3d 19.
Rcslricting access to judicinl records of
stale courts, 84 ALR3d 598.

Sec. 09.25.121. COJJ!ES of public records for veterans. When a
copy of a public record is required by the division of veterans’ affairs

Department of Commerce and Economic Development or by the Unite.

States Veterans’Administration to be used in determining the eligibil-
ity of a person to participate in benefits, the official custodian of the
[f).ubhc record shall, without char?e, provide the applicant for the bene-
its, @ person acting on behalf of the applicant, or an authorized rep-
resentative of the division of veterans” affairs or the United States
Veterans’ Administration with a certified copy of the record. (§ 1ch 35

SLA 1981)

Rcvisor's notes. — Enacted ns AS
09.25.123. Renumbered in 1981.
Cross references. — As lo records of

Sec. 09.25125. Enforcement: Injunctive relief. A person having
custody or control of a public record who obstructs or attempts to
obstruct, or a person not having custody or control who aids or abets
another person in obstructing or attempting to obstruct, the inspection
ofa public record subhect to inspection under AS 09.25.1100r 09.25.120
may be engomed by the superior court from obstructing, or attempting
toobstruct, the inspection ofgubhc records subject to inspection under
AS 09.25.110 or 09.25.120. (8 1ch 74 SLA 1975)

Sec. 09.25.130. Effect of private seals and scrolls. Private seals
nnd scrolls as a substitute for seals are abolished. They ore not required
to an instrument, but when used their effect remains unchanged.

IS 310 ch 101 SLA 1962)

Sec. 09.25150. Claiming of privilege by public official or
rqurter. Except as provided in AS 09.25.150 — 09.25.220. no public
official or reporter may be compelled to disclose the source or informa-
tion procured or obtained while acting in the course ofduties asa public

official or reporter. (§ 1ch 115SLA 19%7)

veterans of the r.rmcd forces, see AS
26.10.070.

are applicable to municipalities. City of

! - ) Sup. Ct. Op. No. 2657 (File No. 6586).
Kenni v. Kenni Peninsula Newspapers,

P2d  (1983).

Validity, construction, and appiication
of statutes making public proceeding
open to the public, 38 ALR3d 1070.

Cnnfidrnlinlily »f u—mmee o

Collateral references. — 66
Am.Jur.2d, Records and Recording Laws,

85 12-31,
76C.J.S., Records, 5 34-41

Cross references. — For court rule
recognizing statutory privileges, sec Evid.
R 501.

tion between others, 2 Al,R2d 645. Admis-
sibility of recordings in evidence ns
affected by privileged nature of communi-
cations, 58 ALR2d 1037.

Colintcrnl references. — 81
Am.Jur.2d, Witnesses, 55 141-147, Construction of stnlute creating privi-
287-302. lege ngainst disclosure of communications
98 C.J.S., Witnesses, 55 432-440, Made to stenographer or confidential
450-457. C|I’I’k, 96 A|,R2d 159.

t- i T
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MEMORANDUM
TO: Representative Jerry Ward

FROM: Betty Barton”
Legislative Analyst

RE: Employee Protection Laws
Research Request No. 83-163

You have asked for information about state and federal statutes that
provide protection to employees who disclose information regarding an
employer®s violation of federal, state, or local laws. Ouring the
1970s, there was growing public concern regarding the need for improved
ethical and professional standards, including support for public dis-
closure of any unethical or illegal practices of governmental and
private organizations. Individuals increasingly called for measures
which would ensure the protection from reprisal of those erployees,
known as "whistle blowers,” who publicly criticize their organizations
for perceived wrongdoing.

Legal Background

American case law traditionally has provided soma limited protections
from administrative punishment to whistle blowers in public employment.
According to a report prepared by the Congressional Research Service,
the law generally was shaped in 1892 by Judge Wendell Holmes who ruled
in McAuliffe v. Mayor of New Bedford (155 Mass. 216: 29 N.E. 519) that
while there is a constitutional right to free speech, there is no
constitutional right to public employment.* This position was modified
in 1968 in Pickering v. Bd. of Ed. (391 U.S. 563) when the U.S. Supreme
Court held that a public worker cannot be deprived of his or her con-
stitutional rights as a condition of employment.

Some statutory protections are also found at the federal level. For
example, federal employees may testify before Congress about the agen-
cies in which they work. The right to petition Congress is established
in 5 U.S.C. 7102; and 18 U.S.C. 1505 prohibits interfering with a
worker who is giving testimony to Congress. However, the law does not
extend to employees who disclose information to bodies other than
Congress.

1 Judith H. Parris, Government Division, Congressional Research Ser-
vice, The Library of Congress, Major Issues System, ' “Whistle Blowers”
in the Executive Branch,”™ Issue Brief Number 1B78006, January 26, 1978.
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There are also several notable Ilimitations placed on an employee"s
freedom to disclose information. Federal officials, for example, may
not disclose classified data unless specifically authorized by the
Freedom of Information Act or other U.S. statutes.

Federal Legislation Establishing Employee Protection

In 1978, Senate Bill 2640 was enacted.2 This bill, which was the cul-
mination of President Carter"s Personnel Management Project, provided
an extensive reorganization of the U.S_Civil Service Commission. In-
cluded 1n the bill was an employee protection provision;ethe primary
purpose of which was to ' safeguard employees, tenured and nontenured,
who “blew the whistle® on 1illegal or improper official conduct.”

As the bill was initially introduced, 1t prohibited Civil Service
employers from dispensing any sanctions against employees who public-
ly disclosed a violation of a law, rule, or regulation (assuming that
the disclosure in itself did not constitute a violation of the law).
The bill was subsequently broadened so that an employee would be
protected in disclosing any information that reflected significant
mismanagement, flagrant waste of funds, abuse of authority, or a
substantial and specific danger to the health and safety of the
public.3 The bill was also modified so that agencies would not be
encouraged to establish unwarranted internal *rules or regulations”
against disclosure. As amended, only those disclosures that are
specifically exempted by statute, e.g., substantive data pertaining
to national intelligence, are prohibited.

Under the statute, the head of each executive branch agency has
responsibility for overseeing compliance with relevant civil service
laws.

2 Public Law 95-454. A copy of the statute is located in Appendix A.

3 According to the legislative history of the bill, the intent of
Congress was to limit protection to specific and significant impair-
ment of public safety. As an example, the legislative history states
that a general criticism by an employee that the Environmental Pro-
tection Agency is 1inadequately protecting the environment would not
be protected under the statute; however, an employee"s disclosure re-
garding the unsafe design of the cooling system of a Nuclear Regulatory
Commission reactor would presumably be protected.
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State Legislation Protecting Whistle Blowers

Essentially, there are two approaches available for states iIn estab-
lishing protection for whistle blowers; 1) through administrative
rules and procedures — as exemplied iIn the federal statute — and 2)

through the courts.

Professional opinion is divided as to whether or not a state statute

is necessary if an adr.mistrative approach is utilized. By some in-
terpretations, administrative protections can be effectively estab-
lished through executive orders or regulations. Several administra-

tive mechanisms are available for processing whistle blowing griev-
ances, including establishing a, independent personnel board to review
employee grievances and establishing an inspector general or ombuds-
man. In addition, the federal government and some states have con-
sidered establishing incentives for employees who produce innovative
or noteworthy work as well as penalties for those responsible for
inefficiency or unfavorable practices.

To establish remedies through the court system, there are also several
available options that have been considered at both the state and
federal level. Of these, the most commonly utilized approach is to
provide for civil penalties against an agency when an employer has
unduly retaliated against an employee. However, legislation can also
be drafted to impose civil penalties on the individual who was re-
sponsible for the retaliation. Another optiolTj which was presented
for congressional consideration, is to establish a legal defense +fund
to be made available to employees with alleged greivances.

Colorado has enacted legislation that provides for protection through
the administrative approach, while Michigan has established remedies
through the courts.

Colorado State Employee Protection Law - Colorado enacted a whistle-
blower protection law in the fall of 1979.4 Included in the statute®s
legislative declaration is the following statement:

The general assembly..._declares that employees of the state of
Colorado are citizens Tirst and have a right and a responsibility
to behave as good citizens in our common efforts to provide sound
management of governmental affairs. To help achieve [this and
other objectives], the general assemblydeclares that state em-
ployees should be encouraged to disclose information on actions
of state agencies that are not in the public interest and that
legislation is needed to ensure that any employee making such
disclosures shall not be subject to disciplinary measures or
harassment by any public official.

4 A copy of the* Colorado statute is iIn Appendix B.
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As enacted, the statute prohibits a state employer or supervisor from
initiating a disciplinary action against an employee due to his or her

disclosure of information. However, protection does not extend to
an employee who knowingly discloses false information or who discloses
information that is legally required to be held confidential. Under

the provisions of the statute, an employee "who wishes to disclose in-
formation™ is obligated to "make a good faith effort” to provide the
employer or the generu assembly with the information to be disclosed
prior to the time of its disclosure.

The law enables any employee in the state personnel system to file a
written complaint with the state personnel board if an alleged retali-
atory measure has been directed against him. If upon review the charg-
es appear to have a reasonable basis, the state personnel director
is required to notify the employer of the findings. The employer
may then petition the board for a hearing on the matter.

ITf the board determines that a violation against an employee has oc-
curred, the board 1is required to order .compensation to the employee
for any costs incurred in the proceeding. The board also is required
to order relief including, but not limited to, reinstatement, back
pay, restoration of any loss in credited service, and expungement of
any damaging personnel records of the employee. If a specific em-
ployer or supervisor 1s found to have personally initiates the retali-
ation initiated against the employee, a description of the ofiense
is to be placed within the employer®s personnel records.

The administrative approach is generally established in order to provide
a means of resolving disputes internally. Under the Colorado law,
an employer or employee who 1is dissatisfied with the Tfindings of the
board may take the case to district court.

According to Marilyn Heckel, who administers the employee protection
law in Colorado, the statute has been used infrequently since Iits
enactment. Only three or four cases have been filed since the pro-I
gram®s inception in 1979. While this may be attributable in part to
an absence of complaints, Ms. Heckel observed that there are also some
weaknesses in the statute that may be deterring employees from utilizing
it.

Ms. Heckel noted that the most significant problem 1is that the re-
view and hearing process 1is not timely. The Tfirst case filed under
the law took almost three years for a determination to be made. The
board ruled against the employee, and the employee then Tfiled a com-
plaint in the district court. The judge dismissed the case on a tech-
nicality. According to Ms. Heckel, the employee, who presumably
believed enough in the legitimacy of his complaint to pursue it for
three years, was left with no available recourse and abundant Ilegal
bills.
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Ms. Heckel also noted that several provisions of the statute were
drafted with overly broad potential applications. As an example, Ms.
Heckel noted that there is no statute of limitations included within
the law. Conceivably, an employee could choose to disclose informa-
tion pertaining to a violation that occurred ten years ago.

According to Ms. Heckel, staff have discussed the need for revision of
the law, but the need is viewed to be a relatively Ilow priority.

Michigan Whistleblowers®™ Protection Act - No state law offers as ex-
tensive protection to employees, as that afforded through the Michigan
statute.”™ Enacted in 1980, this law may apply toany employee, includ-
ing individuals within both the public and private sectors of employ-
ment. Under the law"s provisions, an employer shall not *discharge,
threaten, or otherwise discriminate against an employee"™ for reporting
a violation, or suspected violation, of a law, rule, or regulation.

Unlike the Colorado law, the Michigan statute establishes civil action
fo. injunctive relief or damages iIn the county circuit court as the
first measure of recourse for employees who have experienced an alleged
violation. The burden of proof is placed on anemployee to ''show by
clear and convincingevidence™ that at the time of conflict with his
employer, the employee was about to report a suspected violation.

The statute also establishes remedies to be ordered as the judge
considers appropriate. In rendering a judgment, a court shall order
the reinstatement of the employee, the payment in the employee"s Tavor
of back wages, full reinstatement of fringe benefits and seniority,
actual damages, or any combination of these remedies. A court may
also award the complainant all or a portion of the costs of litigation,
including both attor y and witness fees.

According to Lee Schwartz, a Ilegislative aide to Michigan Senator
James Barcia who was instrumental in the law"s enactment, a determina-
tion was made to use the court approach in order to make certain that
employee protection was not used "frivolously” and would only be used
for serious and significant cases.

Mr. Schwartz stated that there are have been 10 known cases fTiled
since the law was passed. OF these, the majority have been Ffiled a-
gainst public agencies; nowever, several pertain to private sector
employers. According to Mr. Schwartz, his office has found no means
of evaluating the effectiveness of the law or determining the extent
to which the statute is being utilized. All cases are initially filed
within Michigan circuit courts, which have no available system of track-
ing specific categories of cases.

5 A copy of the Michigan statute is located iIn Appendix C.
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The U.S. Supreme Court recently ruled on a naval case pertaining to
whistle blowing. To date, our research sources have been unable to
obtain detailed information regarding the implications of the de-
cision. When we are provided this information, we will transmit it
to your office.

We hope this information has assisted you. Please do not hesitate to
contact us if you have additional research questions.

bb

Attachments



Attachment A:

Civil Service Reform Act of 1978
(excerpted portions pertaining to whistle blowing)
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CHAPTER 23— MERIT SYSTEM PRINCIPLES
Nee, _ See. - ,
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2109 Lrnlill 1111] - |»o- +iiiiije | prn.'llrcs. _leonline ... . )
21(13. wiolillilt. il |h. ..ititel jrnille-i. In 216 l'unrdlic.llmi with certnli . liter
(lie Fi-.ternl Itnrenu .if Inv.-stlKii- [>r>.violon.-, of low.
tloll.
g Sliliil. Merit system principles
(n) Tills Reelton flhnll apply to—
(1) nn Executive agency;
(2) tlio AilinInlstr;ilive Office of tlu< Unllcil Slates Courts; nnd
(3) the Covcrnmecent Printing Office,
(I») Federal personnel management should lie Iniplcinuiitcil conr.l-iimii
With tlio following iner  sytilem principles:
(1) Recruitment should ho from qualified Individuals from
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skills, aflvr fair and open competition which asat|r j I'hat nil receive
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(2) AIll employees and applicants for employment should receive
fair and oiiiitlable treatment In alt aspects of personnel management
without regard lo political affiliation, race, color, religion, national
origin, sox, marital slatus, age, or handicapping condition, nnd with
proper regard for their privacy and constitutional rights.

(3) Equal pay should ho provided for work of equal value, will*
appropriate consideration of both national and local rates paid I
employers In lhu private sector, und appropriate Incentives and
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(11 Al .emlili.)ccs all.mid malnialu high slaudardi of Integrity,
ciuiiluet. and concern Inr the putdlr Interest

(fi) The Federal work force should le: used efficiently and effec-
tively.

(til a should he retained on the basis «f tiel adequacy
ot lliclr performance, limdequate performance should lie corrected,
and emplnn.-s should In- separated who cannot or will not Improve
their performance in meet required standards.

(71 employees should lie provided effective education and train-
ing In ea;..-s In which such education und training would result In
betier orgaul/.nllonal mol Individual performance.

(X) Employees should tie---

(A) protected against arbitrary action, personal
or coercion for partisan political purposes, and

(m
ence for the purpose of Interfering with nr affecting the result
of an election nr n nomination for election.

(01 Employee:, should ho protected against reprisal for the law-
ful disclosure of Information which the employees reasonably hn-
lleve evidences—

(A) n violation nf any law. rule, or regulation, or

I11) mismanagement, a gross wasto or funds, an uliuso of
authority, nr a substantial nnd specific danger lo public health
nr safely,

In administering the provisions of this chapter—

(1) with respect to any agency (ns defined In section 2302(a)
(2)(t.*) of Ihls tltlel, the President nhall, pursuant lo the authority

otherwise available under Ihls Iltle, take any action. Including tlio

Issuance of rules, regulations, or directives; and

(2) wllh respvl lo any entity In Ilm executive liranett which
1s not such an agency or part of such an agency, the head of such
entity shall, pursuant lo authority otherwise available, take any ac-
tion, Including Ilie issuance nf rules, regulations, or directives;
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favoritism,

(c)
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prohibited from using their official authority or Influ-
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(il'T n reemployment;
titls"HD a pciforniancu evaluation under chapter it of

(Iv) u decision concerning pay, Ix-inills, or awardn. ui
cerning rj«--itlou or tral Ing If i education nr training:
reason ¢ expected to lead lo un appolninieut, pronir
Berforn nee evaluation, or other avtlou descrttieil In (lds,

aragraph; and
(x% anY other significant change In duties or response |;

“which Is Inconsistent with the employee's salary or grade |-
wltli respect lo an employee In, or applicant for, a covered p...
In"an agency;

(It) "covered position” means any position In the _comgctl
service, a career appointee position In tlio Senior Executive Scr.
nra position In tliu excepted service, hut does not Include—

(1), a position which Is excepted hum (tie competitive h\c/p
tiecnliso of Its confidential, policy-determining, pollcy-mu
nr policy-advocating character; or

FII) any position excluded from llie, coyeragoe ot (lds ace.
I»y tlio President based on n determination Dy llie I'resF.
that It Is necessary and warranted by conditions of good i
ministration. , ¢

(C) "agency™ means an Executive agency, the Adnililstno
Qfficé of Tlie "United States Courts, nnd” the Government PrliP’
Office, tint does not include— .

I? a Government corporation; o ,
[1) tlio Federal Hurcnu of Investigation, the Central
U-Nigence Ag[enc&/, tlio Dcfonnn Iniclligenco Agency, the !
tlonnl Security Agency, and, as determined by the” Preside
any Executive agency “or unit_thereof tlio principal function’
which Is tlio conduct of foreign Intelligence or countering’
guiice activities; or _ '
(11 llie General Accounting Office.
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. tie pnIIIIeaI”arttutP/ uf any person (tnrliidliig tlio
~duny pallliral riinfrlinitlou or service), or take any acttoil
i, i employee or nplilleaiit for employment us a ransal
. 1.0 Ul an> person In engage In surli pollllr.il uctlvily;,
~ or willfully oh-iiruct any person wllli respect lo uucli

p..It.=lit iiii- "iiipi'ie for employment; -
_ ieti'ieiiee any persun to wlliulraw from competition for
J,v iiion im llie” purpose of Improving or Injuring llie prospeels
A <ilie rpiison lor empluymoiit;

i.;i einui uny preleience or advantage not authorized by law,
A i-i i.dilution lo any employee or npplicnnt for employment
«n »*i >* = ili-fliiliig Hie ta'ope or manner of compellllou or (ho re-
e n. q,-iii<i lor any poslllun) for the purpose of Improving or In-
p- lei: He- piing eels of any particular person for employment;

<71 .ippolnl, i-mploy, promote, advance, or advocate for appolul-
i.inploviii."iil, promotion, or advancement. In or to a civilian
{evdleii any linllililual who Is u relative ﬂns defined In section 3till
/eH U of "0ils tllle) of such employee If such position Is In the
sigie-i In which Hiuil employee Is Serving as a public official (as do-
fix "I 'In i—elion ,31I,),ﬁn?(2)v of (lds title) or over which such cm-
['nice exeriiseu jnrlisillclloii or control ns such an official;

I<) inlie or full lo take a personnel notion with respect to any
employee or !iliplitiinl for emfolo ment as a reprisal for—
IA1 a ilhxin-.mre of Information hy an employee or npplicnnt
which the employee or npplicnnt reasonably beliéves evidences—
n violation of any law, rule, or regulation, or
1l mismanagement, n groan waste of furids, an abuse
of iitillioiity, nr-u substantial nnd specific danger to public
, ,h,ealéh or safely, . . ,
If illicit disclosure Is not specifically prohibited by law anil If
such Information la not spe0|f|call¥ required hy Executive order
to lie kept secret In llie Interest of natlonnt défense or tlio con-

(b)  Any ‘employee who lias authority to_take, direct others to It ductlufforgi%]”n_?rf'fnasiurrse; t0" (lie Special Counsel of the Merit Systems
ernganJ?ﬁght?/r—Uppmvu any personnel action, shall not, with respect I'Kitécllon Hoard, or to ,(the Fnsgector General of un ageyncy
discrimi ; . | i | or another employee designated by the head of llie a%ency to
emg)]lgymenltsﬁnmmate or or against any employee or applicanty | receive such disclosures, of Information which the employee or
(Al on the basis ofrace, color, religion, sex, or nole-'  APPICAnt rensanall heleves Eences T ot reguiation, or
origin, us %r%hlcbltzegogndelrosectlon 717 of tlio  Civilnights A fll_mismntiiigeiiii-iil, a gross waste of funds, an abuse
’ (lltleﬁ1 on tlio bawls oCt_age' as Erohibited under sections 12 %Q;ﬁﬁnhorr!%'fe?;- @ substantial and specific danger to public
fionf (e Age Discrimination In Employment Act of 195 (¢ ig) lake or fall lo take any personnel action ngnliat any em-
USe. 831’ (’9333)' idnyi%]. or applicant for piii héli isal 07 iy eXercl

o4

on the basis nf sox, as prohibited under section o d?
air Labor Standards Act of 11138 (29 U.S.C. 206(d) .
condition, ns init*

06
él>) on  the basis ofhandicapﬂinﬁ ro(h
uader soercnon KOI of thellehabtiUnllon Art 0f1973 829 IS
g% on (ho basis of marital Btatus or political nfflllation, 1
prohibited under any law, rule, or regulation;

{2) solicit or rimslilt"- an%/ recommendation or statement, oral
wiltten, wllli respect to any Individua] who requests or Is Im'i
consideration tor uny personnel nation iinles-.i each reeommi‘Pdnll
or statement Is basod on tlio porsonul K'i jo or records of 1L
person (imiluliliig It and consists of—

A)
g
1)

orén

an evaluation of the work perfnrmallee, ability, aplltu™1
eral qualifications of sucli Individual; or ) *
un evnliiailou of tlio character, loyally, or Hiiltnblllt)""

F ( Fnlplnymcm us a reprisal for tliu exercise
*fany appeal light granted hy any law, rule, or regulation;
‘DU illaciiinliiaie for or against any employee or applicant for
. on the basis of conduct which does not mivernely affect
. rmanee of the employee or applicant nr the performance
"I ix...,l.; except that nothing in this paragraph shall prohibit an
agency from takm% Into I'crount In determining suitability or fliness
iny emu letinn_of tin* employee or applicant fur any crimé under Iho
-awg,I of any Slate, of Hie ‘Iliguid of Columbia, ‘or of llm United
"oiles; or
[11) lake or fall lo lain) any oilier personnel a."Uon It the lulling
of ‘ir failure lo take such notion violates any law, rule, or regulation
hnph-niciitlig, or directly concerning, the merit sysleui principles
"0iil.-ilin <.In si-cilon 23111 Ul tills tllle.
ilb~"icil.n shall mil lie run.lrued tu authorize the withholding ot



5 §2302 COVKKNML13NT ONITiANI"/.ATION
(c) Tin* li*kl of each agency ahull bmt<.:nd:[>< lor Tpmt'cullim
of prohibited personnel pract|ces fur (1i.” ennn.limo: vllit "ami ejiliireo,
mi*llt of :ifij>li-:ilil<* civil “servlixil lawn. iiiles. .iml ngnlalhiMs, .mil mli.-i
aspects of personnel management. Any IndIthuaI in wimin III*' brad of
é;ency doli-gnlcs anlhorll?/ for pcrson’icl management, or lor any
I|spe li-ivof, Shall In* simifarly rrsimnslili- ulihln 1in* limlls of Iho

de'f?zaulohls Hirllon shall not Im construed In tviingnlsh or lessen any
rffnrt (u arhli'vo fijual emdp loyment >|p| rinmi> [IN0"ii"h ‘oo’ ac-
lion or any right or remedy 4 aIIuhIe 0 nnv employee or nlifili<*anl foi

||u|>Io>w il dn l\le C%J?S(?ﬂllce | ||ghts An ni I"oil (ia U.S.C. 2nnn,.
int. ||r||h|I*I1111r d|scr|m|nat|on on lint hash, of raiv, color, rel|g|on

soxg "’H?“a' Oﬁgarm 15 of IlIm_Am- I»l:"jiinltinllon In Kmplolm|lll
Act of Mh7 <* U.S.C. Gill, liSiin), iirohlhllini; t1%orlInltuillttu on
“m(ffu'uwﬁllfo?ggcbcllon G(d) of the Pair f.nlmr Slamlarila Act of 1938
(29 U.S.C 20ii(d)), prohlbltmg discrimination on 1 t ba.ds of s

(4) section 501 of tlio Kelinbllitnllon A1l of 1973 129 U.S.C. 7 Jl)
prohibiting discrimination ou tin: lands of lianillca|>pIni; coiidlllon;

or (0) gho provisions of any law, rule, or regulation prohibiting dis-
crimiation on the basis of marital Hiatus or |>o|}t|ea| afPIIatmn
Added 1'ub.li, 9G-1G1, Title I. 3 XOI(n), Oct. lit, 19/8. 92 Slat. .111.

. . lo |inni* [iv n lirelomdernio*e of (lole\[*
1Ceftrent**ft In IV «l. Seelinn 717 of tlio i i i in* i
Civil UI)CA Acl of Hull (12 ILH.1. 2iwpor GENTe Hint e demotion Wi m reprisal

“ivlilsllebloulnc.” Alley v. VeterapA
1(1), referrf I in In fiiiltnet'.-t.  (ti) nud 8 i
sty o Sl itk (o e ik ’I*V"Sm"”m“"”b”‘ Center, € vs. fie.l M)
12, Tin* 1'ulillc 1Iftiitlt nnd U'vifnre. ' She In ivlitcli sp<M#n) counsel eon
Sc Ilmiin 12 nnd 10 of (Or Akv IMririm |- ended In effect llm1 four demity mnr
iii(lon In_ Ciiiltloynicit( Acl of 11?117 (20 1. Himim* (minders to different duty Millions
K.C. Qii, iirciii>. referred In In hiilihccb. <15 are In relnlinlloii for onjMKhik In oro*
?(?Sii (fJ.T nio zr{)usLul:lfeleg lo ht Moh (131 nn (cel\l]! m IvaIIIes Iéonrtll‘ wgmdn ||dn|M
! ; trmisfers of Mirec dejmlles, bod nol vio*
diylon 0(d) o1 ilie Pn.t Labol SINN% injed JirimIjde h» effect (but kiinivirilee
G s o i Hiib ZIt & G (I))'H ro r»f efiiltlo tfo *i' %‘roheled itV IHIH ol [*nrl
irm'd to In HilbMi ) Iu?<b1(2U)’ N Haa- of one wiih ulMmitle resle»iolldlliy for i

HIflr.l lo M 'rlinn 2WI<dP !
Hoelloii 5m of t Cehiil 1intloll Art of

IU7;i (20 t.S.C. 701), leferrid to it

Miibsern. (I.) nnd (il), 1 *ensnifled to hoc-

Ion 701 f 'l 0,

: F\ul Hcrv%rt* In\vn# referred lo In

liernoiniel mllou eould tOlphorl Infereitr*
of reinlinlory Intent where hoard lonl tie*
temilnrd lim!| limm who effeeted Ib"™
transfers bad no knowledge of Ibe pro
turteil iielivilbM  nud tbnt llhkm wllli
kuowledci* bad no uffeet. Craxler v. Met
Il SysleniM I'roleeiloii lid., It»S2, 1172 C.2il

nnI\Nec J)oonru il Bt Intills title . - Sen,
im rilciilitrly, Mertlon .Tinl »* bv<* of Ibln 1V), 217 P.S.App.D.C. 21)7.

“Niftertho  Dole Scrtbrn  rffurtive 00
tiny* nficr D fi. LY, 11)70, »™* neeilon 007 of 2 ()Sl't'éfjﬂ'&'rat IIm 1 nceioy mlloll «|1111/I
hifi.li. 05 151, >te| out iui a nole under ||||f iiiinpi.roved porfnmaioe rril. rin wn"
keelloti 1101 of Mils tllb 1 "bused on" a prohibited personnel [»rne
l.rjicMulltt HUlory. I'or  bYjLliltlvi» Men, pelilioiiers would lotee (o nbotv IIm |
liDiCnry nnd |mrliotic of l'ub.L. 05-151, »ier tlie Ir Ferfonuuure while railing Mu* "im*
07M U.S.Cmin Contf. nud Adin.Xrws, |». neeeplable perforimiliee” Siniidanl, ~wio*
2721 nnllefneb\r? under other ap|d|enbblslolu
Crotil nrferoiicea lory Hhiiolard Darby v liileriuil Iteve*
H *
Personnel i“rmllieH [ireclillit<] by pers lino Service. lUs2, 1172 12°1 102 217 C M
notmel inuioirenieot system of Uenernl A p P - 330.
Ai'CoiinMnu O ffl*e. nee seellon 732 of TIlIt* 3.
31, Money nnd I'llltime.

W hlillo-hlow lux protrelbm it—C»euernl-
W !)ylswlehlou Inn"
elmpter worl;
I*liiinry ii* Moo
(MOS'J, IVSM I* 2d 21.

provisions of IbH
onI%\/4 a«n defeiiM) lo ilbel*
ii

Index to Notes tMn v, Linier, ("A.P-

Krlitlulbio 1 1. IM*«e|<itore nf pro(erliil Inforoi0"

Might of ut (lon a i

HtundurilN 2 In renurd Io a government employe®

M bI**M.e-bb»wliix_iirott'otinn* deeblinn wim'Mmt 1o "blow llie nliDMe*
Ueirerull } oil Koverum eiii fraud, wule alupe or |l
DUrlohiire of im ilrvtf'l Information lenailly, Mie lenal ilio-slb*n of wlo'lbei

ill>elo.suie la prohibited bv Iaw la of rrill
teal Importmice lo (lie whidleblower, mo!

| J| | lie milal in" aliowed lo coiomll Ids tiller
| 8’ ey for mi Jimwec lo Mini (IUealtoii ill*
Ofn ,Qlee | eenl M*iue .m'Irmin irevcrniuediinl jnfrre |

oo R

in limnlon Hindi touniounb-uibm» ~ .MnrMi

(JOVILENMMNT OLTUJANIZATION 5 §2304

It V‘JJT. . Cliiljilnjitilivilluii<4  Aktiur ti.ALIM 1
Ln Tf(nn I||tr t|| mtI “l' EJIIIUFI"* ||It|I iR, iw K I| g
, (). ki A p rpurt| il |vI|t thi* lilnivIT I|m lﬂ] irl
'-~>|t** I||r {) it uf ”m |||}|l|t » Illniu
tlltt |||n| |Ia| ||~« l|| |l| pr|I|II|tns nn., «llf.In
i I’IV{ i i 1' M/ é sinyin n sl ulrn il hf Ins
ithili Jmj,
J I’|n|n SV JM H I|n|\M TR Iﬁlllat* . Y’”L f*
i ol L >>»»>|». n.il prwlml ahnm nf n.rlli.nliv. n|nI In iim nf prnlm
il In tn. Ip il m |n linn nitTins vlu - |\uh|try ninplnvm’, llm n rIq ----- m'Inl
miMu niriipii. ninlrr 1S 1 Al'm ||I cnuim il In fm = ¢IM L NV ||||| nf relwef
vitiiinl 1 in_ nilir-i' |mr nniml mIH far nlliiTil iruhllK.- | piTminnel prin‘lli‘eii
liom | nil erill'lini nf nreimy priliellt nm\er In M1 Hm i 11
midtir PP il Aot H. Iu-
I A (1l I'no- Tl Jitninm ¢l pracllci'S In (lit* ["eitern! IIm . 11 uf in+
Vo g HHIHT

(a) Any muploom of ilu: I~ciloi'fil lliircnu of Iml'sllgatlim who hn.i nu-
ihni tty |o tali.', illrcci oilu rs lo lakel recommend, or approve any personnel
nrlinn, shall nnl, with respect to such authority, take or fall lo lake a per-
“iuini‘Llicdoii wllli respi'cl. to any employee of (lie Itiirenil an a reprisal for
a disclosure of Information hy the cmpioyee to tlio Attorney General (or
an employee dealnnitled by Ilie Allornoy General for sucli purpose) which
llm employee or iippllcuul reasonahly believes evidences—

(1) aviolation of any law, rule, or regulation, nr
(2) mtsmanagcmecenl. n gross waste of funds, an abuse of authority,
or a Hiilisinnlinl nnd specific danger to public health or safely.

I'or the pm pose of ttils Mihaecllim, "personnel action"” means any action
described In clnipies (I) through (x) ot uccllon 2302(a)(2)(A) of this
title with reaped to ail employee In, or applicant for, a position In tlio
bureau (other (linn n position of a confidential, policy-determining, policy-
making, or policy-advocating character).

(h) The Allorney General shall prescribe regulations to eiiKllio Hint
such 1 personnel action shall not ho inknu against an employeu ot tlio
liiircuu ns a reprisal for any disclosure of Information described In aub-
si'ctlon (a) of this section.

(c) The I'resldent shall provide for (ho enforcement of Ililn sccllon In
a manner consistent wllli llm provisions of section 120G of tlilu title.

Added I'llb.h. 00 154. Tllle I. 3 101(a), Oct. 13, 1978. 92 Sint. 1117.

M tfrriUo  linle, Keyllou effccllve |k) I, Ulivilve L lury, Per rgﬁIH Inllve
0ijs nf|cr oct. 13. 111 sc.: Hidhot IKI7 n hIHInry itinl pnrpnsc rf Pah.l.. H.I-lfit, nn;
cult.l.. Til. set mil un 1 linle under 2”;2”4 i.S.Cndu liiug. und AdlilNewu, p.

villt.n UI nr this lllle.

tj 2:104. ltcsptiosllilllly of Ibo General Aecoiiullog Office

(a) If ret]iit>ded hy either House of (ho Congress (or nny committee
Iberet,f), or If considered necessary hy the Comptroller (lenernl, llie Gen-
eral Accounting Office shall coiiducl iindlls anil reviews (o assure cum-
Idlanen wllli Ilie laws, rules, and regiilaltous governing employment In Ilie
"\ecuG\lu liranch and In the compoilllvo norvice ninl (o assess llie cffeu
Hveness and soundness of I'edei'al personnel manngemeut.

(h) tlio 1 General Accounting Offlcn shall prepare nnd submit Wl annual
report lo the I'resldenl nnd llie Congress on the activities of Gie Merit
Systems i'roleeiloii Hoard nnd the Office of Personnel Management. The
it'pnrl shall Include n description of—

Il significant actions taken hy tlio Hoard lo carry out lls
functions under (llls Illlo; nud
(2) sle.iilflciini actions of (lie Office of Personnel Manage-
ment, Including nil analysis of whclhcr or not the. actions of the
Office are in aecord with merit system principles and free from
prohibited personnel practices.
Added Pah.l,. SG 151. Tllle 1. § 11)1(u).

Oct. 13, 1978. 92 Stnl.
]Su lii urIKme

11 K.
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same or until an examination
‘reto.

1983 § 2622 L. 73 p. 426

er lhe termination of his self-chosen
career, to return to state employment
iwarded all the rights and privileges
ild have accrued if he had never left
civilian employment. State Civil Serv.
v. Fleming. 183 Colo. 71. 514 P.2d
73). cert, denied. 415 U.S. 977. %4 S.
39 L. Ed. 2d 873(1974).
nstutement contingent upon returning
*r after service. Reinstatement iscon-
ipon the employee returning to state
lent within one year after the period
service or additional service imposed
State Civil Serv. Comm’n v. Fleming,
3. 71. 514 P.2d 1135 (1973). cert.
*15U.S. 977. 94 S. Ct. 1564, 39 L. Ed.
574),

naJ guard. () The provisions
ing fhe payment bY’ this state
; 0f the cdmpensation of an
ce as provided in this part

jloyee ‘retains his status after

- who was a member of the

armed forces of the United
_-g or compensation from the
Id forces for a period of time
| exceeding fifteen diys.

$'3.§ 623

his part 3 shall apply to any
stem who entered the armed
> service engaged in national

CE HOURS

| offices in the executive and
hall be and remain open for

365 State Employee Protection 24-50.5-101

business daily, except on Saturdays, Sundays, and legal holidays, from th,-"
hour of 830 a,m. until the hour of 5:00 p.m.; except that nothing in this-
section shall affect the validity of any act performed by either of said depart-
ments before or after the hours specified in' this section. , ,

('Zt) Notwithstanding the provisions of subsection, %1) of this section, when
a city or city and county and the suburban area within a ten-mile radius of
the boundarigs thereof have a population in excess of fifty thousand inhabi-
tants, the offices of an¥ executive department of the state gzove,rnment locat-
ed therein may vary its business hours from those indicated in_ subsection
(1) of this section whenever the executive director of the principal depart-
ment, with the approval of the %overnor, determines that such adjustment
of hours will help alleviate peak Traffic conditions and provide a more even
flow of traffic for the purpose of creating safer highway conditions. ,

(3) Written notice of the variance permitted under subsection (2%,of this
section shall he given to the local news media of such cities or Cities and
counties not less than two weeks preceding the effective date of such vari-
ance.

Source: R &RE, L. 72,p. 180 § LCR.S. 1963 § 631

24-50-402 - Appointment by outgoing officers prohibited. No state, county
or city appointive office, the term'of which expires on or after the time fixed
by law for the qualification of the officer having the authority to make such
appointment, shall be filled by the outgoing appointing officer.

Source: R & RE, L. 72 p. 180 8 L C.R.S. 1963 § 26-3-2

ARTICLE 505 )

State Employee Protection

24-50.5-101.  Legislative declaration. 24-50.5-105.  Civil action.

24-50.5-102.  Definitions. 24-50.5-106. Notice to state auditor.
24-50.5-103.  Retaliation prohibited. 24-50.5-107. Reports to general assembly
24-50.5-104.  Complaints by state personnel and governor,

system employees.

24-505-101  Legislative declaration. The general assembly hereby declares
that the people of Colorado are entitled to“information about the workings
of state Government in order to reduce the waste and mismanagement of
public funds, to teduce abuses in government authority, and to prevent illegal
and unethical practices. The general assembly further declares that emplo_g,e,es
of the state of Colorado are Citizens first and have a right and a responsibility
to behave as good citizens in our common efforts to provide sound manage-
ment of governmental affairs. To help achieve these objectives, the general
,assembl%/_ declares that state employees should be en,couraged to disclose
information on actions of state agencies that are not in the” public interest



24-50.5-107

Government - State

24-50.5-107. Hc|Hiilh to general
personnel board shall report annually lo the general assembly and the gover-
nor concerning the complaints filed, hearings held, and actions taken pursuant
to (his article.

Source: L. 79, p. 967, § .

2451-101
2451102

24-51-103
24-51-104
24-51-106
2-51-106
24-51-107.

24511118
24-51-109

24-51-110
2451111

24-51-112
24-51-113

24-51-114
24-51-115

24-51-116
24-51-117

2-51-118
24-51-119

2-51-10
251121

2A-51-12
24-51-123.
24 51 124

368

assembly and governor, llie slate

PUBLIC EMPLOYEES' RETIREMENT SYSTEMS

ARTICLE 51

Public Employees’ Retirement Systems

PART |

STATE EMPLOYEES

Definitions. .
Public employees' retirement
association. ,
Kclicmunt board — officers
— group life insurance.

Members' contributions.

Slate contributions.

Retirement fund defined —
stale treasure! custodian —
disbursements.

Board lo direct investments of
retirement fund.

Le%al udviscr.

Retunds, when made —
dcfencd retirement annuity.

Members may be reinstated.

Retirement ™ for
su>erannualion.

Optional forms of annuities.

Military service — waiver uf
Fayments — service credit.

Coloradoslute patrol.

Disability retirement — annu-

ity.
ME(_YICEII, examination for
disability.

Heirs tu “receive payment,
wlien

Annuities to be paid monthly.

Minimum contribution lime' —
nghts. ,

Funds not subject (oprocess.

Insurance, bunking laws not to

apply..

Gil )ijbequests.

Rule. Iniregulations.
Service credit of member

24-51-125
24-51-126
24-51-177
24-51-128
24-51-129
24-51-130
24-51-131
2451132

24-51-133
24-51-134

24-51-13%
24-51-136

24-51-137.
24-5-3,
24-51-1385
24-51-1386
24-51-139

24-51-140
24-51-141

2451142

Members remamm? in_ public
service — election of
option. o

Colorado state university —

U.S. deiJartment of agricul-

_ture employees.

Division of wildlife und the
division of parks and
outdoor recreation.

Members of the general
assembly.

Persons eligible.

Applications. ,
hen emeritus retirement
benefits commence.

Stale employees' emeritus
retirement fund — limitation
on |>ension.,

Funds not subject to process.

Retired state members —

employment in !Hisition Cov-

ered by association — when.

Redetcruunation of benefits.

Incicusc_in public employees'
benefits ~ —  stabilization
fund — creatjon.

Colorado association of school
hoaids und hl%'h school
activities association.

Reserve fund credits, ,

Fire and police pension associ-
ation. o

Specitd districts association.

Credited service in excess of
twenty years prior to July |,
1989

Prorating clause.

District = attorneys covered
under public”employees’
retirement association,”

Election concerning pntlicipa-

369

24-51-143,
24-51-144
24-51-145

24-51-146

24-51-147.

1'ublic Employees’ Retirement Systems

Salary deductions.

State’ payments. o

Retirement  of  district
attorneys. ,

benefits * not considered
comi)ensatmn or increase in
emoluments. .

Effective dale — retroactive
application limited.

PART 2

PUBLIC EMPLOYEES

24-51-2005
24-51-01
24-51-202
24-51-203

24-51-A7.
24-51-718
24-51-219
24-51-20
24-51-21

24-51-222
24-51-223

24-51-24
24-51-25
24-51-226
24-51-271

Definitions.

Extension of coverage.

Exemption by  stale
subdivisions.

Exemption of present employ-
ees of covered subdivisions.

IXilics of public employers.

Public employee deductions.

Public employer payments.

Mufnlcg)al employees' reserve

un

School district employees’
reserve fund.
Administration and
management. .
Retirement of municipal
employee members.
Retirement of school district
e,mp|0¥ee members.
Optional Torms of annuities.
Disability retirement — annu-

Ity.
Me&/malu examination for
disahility retirement.
General provisions.
Military ‘service — waiver of
payments — service credit.
Heirs” lo receive amount due

member.

Annuities paid in installments.

Funds not subject to process.

Insurance and bunking laws
notloapply. .

May receive gifts and
bequests.

Rules and regulations.

Retired  school  district
members — employment in
?osmon covered by associa-
jon —when.

&Repealed). , _
edetermination of henefits.

Regional library districts.

City council or other
gove,r,nmP authority of
municipality.

24-51-29

(Repealed).
PART 3

COUNTY ORDISTRICT HEALTH

24-51-301

24-51-32
24-51-38

DEPARTMENTS

Coverage to employees uf
health departments — appli-
cation,

Disposition of funds.

Emplok{ees in unorganized
counties.

PART 4

HOUSING AUTHORITIES

24-51-401
2451402

Housing authorities covered.
Funds, how credited.

PARTS

SCHOOLEMPLOYEES

Legislative declaration.

School employees covered.

Arrears in payments.

Penalty for arrears.

Retmpromty of retirement sys-
ems.

PART 6

JUDGES OF COURTS OF RECORD

24-51-0L

2451 611
2451 612

2451 613
2451 614

PUBLICEMPLOT
SECURITY

Courts covered under public
employees' retirement asso-
ciation. ,

Exemption for present judges.

Salary deductions.

State payments. ,

Investment  of  judges’
retirement fund.

Administration and
management.

Retirement of judges.

Optional forms ufannuities.

Disability retirement.

Medical examination for
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and that Ieﬁislation is needed to ensure that any employee making such disclo-
Bld e]'lsc %i}%lci zﬂOt he subject to disciplinary measures or harassment hy any

Source: 1,. 79 p. 965, § .

W|32e4?§%ﬁﬁ%%2 Definitions. As used in this article, unless the context other-

() "Disciplinary action" means any direct or indirect form of discipline
or penalty, including, hut not limited to, dismissal, demotion, transter, reas-
signment,  suspension,  corrective action, reprimand, admonishment,
unsatisfactory or below standard performance evaluation, reduction in force,
or withholding of work, or the threat of any such discipline or penalty.

@ "Disclosure of information” means the written provision of evidence
lo any person, or the testimony before uny committee of the general assem-
bly. re(%ardmg_any action, poliCy, regulation, practice, or procedure, includ-
mgs, but not “limi ?d to, the waste of public Tunds, abuse of authority, or
miSmanagement of any state agency.

3 " mployee" means any person employed by a state agency. . .
"Stale dgency" means any board, commission, department, division
S{Eﬁtlon or othe{ agency of the executive, legisfative, or judicial branch of
stale gdvernment.

/(B "Supervisor" means any board, commission, department head, divi-
sion”head, or otheY erson who sup>ervises or is responsible for the woik
0T one or more empoeees.

Source: L. 79,p. 965,81

24-505-103  Retaliation prohibited. ﬂ) . Except as provided in subsection
of this section, .ng appointing authority or suPerwsor shall initiate or
administer any disciplinary action against an_employee on account of the
employee's disclosure of information. This section shall not appI%/ to:
@ . An emplogee who dis Io(?,es information that he knows to be false or
who discloses Information with disregard tor the truth or falsity thereof;
(k? Ag employee who_discloses information f X_m %%hc records which
are closed to public inspection Pursuant to section 24-72-X4

c% An employee who discloses information which is confidential under
an therFro Ision of law.
|

shall be (he obligation of un employee who wishes to disclose infor-

2
méti)on under the protection of this article to make a good faith effort to
provide to his supervisor or appomtm% au,thont;( or member of the general
assembly the information to be disclosed prior to the time of its disclosire.

Source: L. 79, p. 966, § 1

24-505-104 Com{)lamts by stale personnel system employees. (1) A,n%/
employee in the state persorinel system may file a written complaint wit
the slate personnel board alleging “a violation of section 24-505-108 if the
employee demonstrates that reaSonable communication to his supervisor,

appomtmq authon?, .or member of the general assembly has occurred in
regard to the alleged violation. The state personnel hoard shall cause an inves-
figation of the charges lo be made by the state personnel director. If the
mves,h%anon establishes that there is @ reasonable basis for (he charges, (he
appointing authority or supervisor shall be given written notice thereof.
Within tén days after he receives such noticé, the appointing authority or
supervisor maK ﬁetmon the hoard for a hearing on the matter, and the board

rant such hearing. . : —_

$h%g ﬁnthe stale perqsonnel board after hearing determines that a violation
of “section 24-505-103 has occurred, or if thé investigation establishes a
reasonable basis for the charges and no heann? Is requested, the board shall
order the appropriate relief, mcludm%, but not Nimited to, reinstatement, back
Pag/, restoration of lost service credit, and exrﬁ)urtljge,ment of the records of
he employee who disclosed information, and, in addition, the state personnel
board shall order that the emploa(ee filing the complaint be reimbursed for
any costs incurred in the proceeding. Such reimbursement shall be made out
of‘moneys appropriated to the agency which employs such employee. Judicial
review of any determination bythe 'state personnél board underthis subsec-
tion (2) mag b? had in accordance with section 24-4-106 , ,

3? It shall be a defense in an}/ disciplinary proceeding against an
employee under section 24-50-125 that such proceeding was initiated in viola-
tion of section 24-505-103 and the issue of thé violation of section
24-505-103 shall be determined by the state personnel board as a part of

the disciplinary progeeding. . -

218 Whenezépr %e ska?e personnel board determines that an appointing
authority or supervisor has violated section 24-505-103 it shall cause an
entry lo"that effect to be made in the supervisor's personnel records.

Source: L. 79, p. 966, 8 1

24-505-106. Civil action. Any employee not in the state personnel system,
or any employee in the state gersonnel system who has filed a complaint
under section’ 24-505-104 (1) but no reasonable basis was found for the
charges, m% brl|&g a civil action in the district court alleging a violation of
section 24-505-103 If the employee prevails, the employee may recover dam-
ages, together with court costs, and the court may order sich other relief

as it deems appropriate.
Source: L. 79,p. %7, 8§ 1

. 24-505-106, Notice to state auditor. Whenever the state personnel board
finds that a violation of section 24-505-103 involving the disclosure of infoi-
mation concernmghwaste of public funds or mismanagement of a stale agency
has occurred, it Shall transmit a copy of the investigation report to the state
auditor, who shall proceed in accordance with section 2-3-101 (3) (c), C.R.S.
1973

Source: L. 79, p. 967, 8 I.



