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A N A L Y S IS  OF HB144 

"An act relating to political campaign c o n t r ib u t io n s .11 

By Martin and Marrou

AS 43.05.085, relates to the names o f those who claim credit under 
4 3.20.013(a) (the political o n tr ib u tio n  c re d it ) .  Lines 12 and 13 o f  HB144 
include a technical change offered by the re v isor.

Lines 15, 16, and 17 change the requirem ent for the release o f the names of 
politcal groups or candidates that have been claimed under AS 4 3 .2 0 .01 3 (a). 
(Keep in mind that this does not refer to a list o f  who made the co ntr ib u tion , 
o n ly  the groups and candidates that have been claimed as c re d ita b le .)  Linder 
present law the lists o f campaigns that have been claimed as creditable cannot 
be released except upon order o f the supreme c ourt.

From a historical perspective the reasons for th is  language are clear. When 
the program began it offered an income tax c re d it .  I f  a resident made a 
contrib u tion  to a political candidate or g ro u p , the amount o f th a t contribution 
(u p  to $50) could be credited against the amount o f oersonal income tax they 
owed to the state. One concern at that time was che release of information 
regarding the personal business o f  the ta x p a y e r. In response to this 
concern, the legislature decided to keep p rivate  all information regarding the 
political ta x  c red it.

In the second special session o f 1980, the legislature repealed the state 
personal income ta x .  Because the income tax c re d it  was d ire c tly  related to 
the income ta x ,  it was rendered moot. In it 's place the legislature adopted 
43.20.013(a) which is not a tax c re d it ,  b u t a c ontrib ution  cre d it.  In re a lity , 
a direct payment.

Whereas the original program (the tax credit)  sim ply deferred income the 
state would have recieved, the new program (the contribution credit) actually 
paid out state, and th u s , public fu n d s . Because p rivate  ta xp a ye r information 
is no longer a concern, and because the monies being expended are public 
fu n d s , the lists o f what kinds o f groups and candidates are being claimed 
should be made public.



IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE

CS FOR HOUSE BILL NO. 144 (State Affairs)

IN THE L E GISLAT URE OF THE STATE OF A L A S K A  

FOURTE E N T H  LEGISL A T U R E  - F I R S T  SESSION

A  BILL

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to p o l i t i c a l  c a m p a i g n  c o n t r i b u­

tions  ."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e ctio n 1. AS 43.05.085 is amended to read:

Sec. 43.05.085. LIST  OF CON TRI B U T I O N S  [CONTRIBUTORS]. The 

co m m i s s i o n e r  of revenue shall prepare and furnish to the A l a s k a  Public 

Offices C o m m i s s i o n  by July 1 of each year a list containing the total 

amount of credits received by each can didate and group to w h i c h  a 

c o n t r i b u t i o n  was m a d e  by an i ndividual [OF A L L  PERSONS] c l a imi ng a 

credit u n d e r  AS 4 3 . 2 0 . 0 1 3 ( a ) . The list becomes public i n f o r m a t i o n  

u n d e r  AS 09.25.110 - 09.25.120 on its delivery to the A laska Public 

Offices C o m m i s s i o n  [, INCLUDIN G THE DATES, IF AVAILABLE, AND 

CANDID ATES O R  GROUPS TO W H I C H  THE C O N T R I B U T I O N  WAS MADE. T HESE LISTS 

O R  PARTS OF T H E M  M A Y  NOT BE MADE PUBLIC E XCEPT ON O R D E R  OF THE SUPREME 

COURT OF THE STATE] .

B r a d l e y
4 / 9 / 8 5  ✓

O r i g i n a l  s p o n s o r s :  M a r t i n  a n d  M a r r o u

-1- C S H B  1 4 4 ( S A )



April A, 1985 

ANNOUNCEMENT:

HB 247 "An Act relating to games of chance and contests of 

skill." which passed out of this committee yestarday, has come 

back to committee from the legal department in the form of a 

committee subsitute which incorporates the amendments made to HB 

247 yesterday. One amendment offered by the Department of Revenue 

was incorrectly drafted so the legal department has discussed the 

intent of the committee with relation to the amendment with the 

chair/staff, so that the language in the committee subsitute 

before the committee is legally correct, NEED TO MOVE THIS CSHB 

247 (SA) and adopt it.

HB 144 "An Act relating to political campaign contributions."

Dept, of Revenue has suggested substitute language on lines 15-17:

This list, once prepared and furnished to the Alaska Public Offices 

Commission, shall become public information under AS 09.25.110 -
09.25.120.

This would allow the Department to prepare and furnish a list to APOC, 

which would then become public information. It would avoid the 

Department having to prepare custom computer runs and responding to 
requests all year long. Basically, under this amendment, the only 

information to become public would be the list the Department would 

provide to APOC. If this amendment is not adopted, there will be 

fiscal impact.

Erwin Jones, Director of Admin. Services is here to testify for the 

Department.

There is some concern that this list will lack statistical credibility 

since a person can contribute to many candidates or groups and only 

claim refundable credit for one candidate or groups. The list is open 

to manipulation of information. BUT IT IS PUBLIC INFORMATION!
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P o l i t i c a l  C o n t r i b u t i o n  C l a i m s  

I n d i v i d u a l s  W i t h  M o r e  T h a n  $ 2500 

CONTRIBUTIONS

Record ID Name Airount ($)

669 Goll, Peter 2,530.00
710 Mystrom, Rick 2,550.00
299 Gilman, Don 2,640.00
431 Duncan, Jim 2,648.00
664 Tischer, Mae 2,705.00
369 Benshoof, Geraldine 2,797.00
421 Garrigues, James 2,850.00
859 Knowles, Tony 2,870.00
706 Metcalf, Ray 2,925.00
423 Angvik, Jane 2,965.00
459 Lindauer, John 3,024.00
452 Dapcevich, John 3,050.00
450 Carlson, John 3,149.00
463 Sackett, J 3,150.00
512 Gorsuch 3,183.00
882 Collins, Virginia 3,210.00
81 Adams, A1 3,350.00
306 Schmedlen, Doug 3,406.00
787 Sandvick, E 3,431.00
236 Schultz, D 3,435.00
622 Woods, Noel 3,466.00
490 Fanning, K 3,493.00
890 Furnace, W 3,506.00
620 Koponen, N 3,524.00
654 Carney, Pat 3,726.00
828 Janson, Sue 3,793.00
759 Bettisworth R 3,855.00
297 Clocksin, Don 3,929.00
350 Murkowski, F 4,025.00
883 Dal Piaz, V 4,128.00
880 Fischer, V 4,330.00
672 Smith, Phillip 4,711.00
557 Holloway, M 4,715.00
119 Sturgulewslci 4,755.00
507 Albertson, Lament 4,832.00
429 Ayers, Jim 4,862.00
140 Fahrenkamp, B 4,987.00
563 Szymanski, M 5,040.00
462 Ringstad, John 5,151.00
541 Carpenter, M 5,236.00
845 Bucholdt, Thelma 5,298.00
641 Freeman, 0 5,551.00
670 Pettyjohn, F 5,660.00
186 Bussell, C 6,060.00
712 Malone, Hugh 6,060.00

- 1 -

I n f o r m a t i o n  By:

Rep. T e r r y  M a r t i n

8/84



Record ID Name Aireunt ($)

911 Brown, Fred 6,417.00
468 Falks, J 6,781.00
552 Sikorski, M  6,910.00
296 Bennett, Don 7,358.00
192 O'Connell, C 7,432.00
444 Hayes, Joe 7,787.00
773 Rose, Dave 8,175.00
386 Poacher,Red 8,485.00
142 Allen, Bill 9,809.00
536 Colletta, M  9,865.00
143 Hudson, Bill 13,575.00
302 Young, Don 14,235.00
539 Roberts, Malcolm 22,440.00
230 Cowper 29,963.00
746 Randolph, D 33,162.00
831 Miller, Terry 78,177.00
004 Sheffield/McAlpine 175,157.00
008 Fink/Colletta 189,396.00

TOTAL CONTRIBUTIONS: $809,685.00

-2-

I n f o r m a t i o n  By:

Rep. T e r r y  M a r t i n

8/84



P o l i t i c a l  C o n t r i b u t i o n  C l a i m s  

G r o u p s  W i t h  M o r e  T h a n  $2500

CONTRIBUTIONS

Record ID Name Amount ($)

901 Womens Political Caucus 2,515.00
649 PACE NEA PAC 2,892.00
910 ACC PAC 3,050.00
627 National Rifle Assoc 3,566.00
88 Alive Teamsters 3,992.00
683 Pol Action Conrn 4,389.00
346 Fish PAC 4,775.00
22 Builders PAC 4,932.00
189 Choice for Alaskans 5,238.00
005 Democrats 7,191.00
234 Positive Action, Citizens for 6,363.00
49 laborers Political Education Committee 8,902.00
320 Employees Political Inf Comm 9,671.00
617 NEA Ak Pace 11,519.00
39 Environmental Committee 19,878.00
007 Libertarians 22,820.00
694 Personal Liberties Comm 25,685.00
174 Capital Access Committee 35,591.00
396 Equal Hunting and Fishing 38,527.00
843 Alaska Committee 57,144.00
003 Republicans 63,516.00

TOTAL CONTRIBUTIONS: $342,851.00

I n f o r m a t i o n  B y :

Rep. T e r r y  M a r t i n

8/84



U N I O N S

Record ID Name Amount ($)

c o i t t r i b u t i o n s

17 AFGE PAC 365.00
18 AFL-CIO COPE 1,945.00
49 Laborers Political Education Committee 8,902.00
59 Public Employees Assn 300.CO
67 Laboters 100.00
88 Alive Teamsters 3,992.00
93 Postal VJorkers Union 12.00
95 Union Control 25.00
112 APEA 430.00
168 C O R E 100.00
397 IBEW Vol Pol Fund 34.00
407 Inti Union 10.00
410 IUOE Local 302 50.00
466 Journeymen 100.00
471 Central Labor, Juneau 100.00
475 Labor Couns, Juneau 50.00
523 Local 302 PAC 134.00
524 Local 341 Education 100.00
525 Local 375 300.00
526 local 71 PAC 33.00
527 Local United Assoc 100.00
531 LUPAC 100.00
576 Master Jata.3 .and Pilots 100.00
636 Operations Pol 36.00
637 Opty Eng 302 Fbks 50.00
677 Pol and Education Comm 200.00
678 Pol Arm 110.00
679 Pol Education Coirm 300.00
683 Pol Action Comm 4,389.00
836 Teamsters 225.00
864 Plumbers and Pipefitters 346.00
865 Oper Engineers, Union of 100.00
867 Union PAC Local 302 100.00
868 Union Pol Awareness 100.00

TOTAL CONTRIBUTIONS: $23,338.00

I n f o r m a t i o n  By:

Rep. T e r r y  M a r t i n

8 / 8 4



COITTRIBUTIONS

Record ID Name Amount ($)

E d u c a t i o n  PACs

15 AEA Pace 775.00
84 Education (AK) 100.00
104 Education Association Pace Anchorage 5.00
313 Education Cortm 105.00
332 Education Assoc PAC, Fbks 390.00
337 FEA PACE 1,748.00
424 JEA PACE 103.00
473 Education Assoc, Juneau Pace 25.00
480 Education, PACE Juneau 50.00
486 KBEA PACE 275.00
500 Education Assoc, Kodiak Bor 400.00
592 Education Assoc, National 100.00
595 Education Assoc, National 300.00
598 Education Assoc, National 200.00
617 NEA Ak Pace 11,519.00
644 PAC 100.00
645 PACE 100.00
646 PAC fnd 200.00
649 PACE NEA PAC 2,892.00
878 VEA PACE 50.00

TOTAL CONTRIBUTIONS: $19,437.00

- 1 -

I n f o r m a t i o n  By:

Rep. T e r r y  M a r t i n

8/84



Q u e s t i o n a b l e  D o n a t i o n s

CONTRIBUTIONS

Record ID Name Amount ($)

25 Cabaret Hotels 200.00
37 Alaska Credit Union 370.00
44 Fur Trappers 20.00
50 Legis (Ak) 100.00
71 Real Estate 20.00
86 Alcohol and Drug Abuse 150.00
90 Cranston, Allen 250.00
92 Alyeska Airways 45.00
100 American Security 35.00
118 Arts for Anchorage 10.00
123 Audobon Society 50.00
155 Bond Issue 55.00
170 Campaigner Pub 750.00
172 Candidates Raffle 250.00
188 Cheyenne ARFA Coirbin 100.00
213 Combined Fed Campaign 414.00
227 Conserv Caucus 365.00
253 Democratic Congressional Campaign 75.00
254 Democratic congressional Campaign 25.00
259 Demo Natl Comm 95.00
263 Democratic Congress Camp 100.00
265 Democratic National comm 125.00
266 Democratic National Party 25.00
270 Democratic Congress 30.00
308 E Systems Citizens 50.00
315 Roosevelt, Eleanor 125.00
330 Farthest North Club 60.00
340 Federal Campaign 48.00
357 Fusion Energy Found 350.00
363 Bush, George 50.00
373 Rep Victory Fund 4,528.00
380 Gun owners of Am 130.00
384 Handgun Control 45.00
401 Inaugural Ball 490.00
403 Institute for Leg Action 150.00
408 Isaac Walton 200.00
428 Helms, Jesse 25.00
487 KCHS Auditorium 10.00
502 Kodiak Times 72.00
503 KOTV 156.00
506 L-P Corp 20.00
513 Legislative Comm 35.00
546 Natl Tax Limitation 30.00
553 Metzenbaum 25.00
570 MNPL 200.00
574 Udall, Morris 178.00
579 North Pole H-S Fund 50.00 

Information By:
-1- Rep. Terry Martin

8/84



03

Q u e s t i o n a b l e  D o n a t i o n s

Record ID Name Amount ($)

591 Congress Club, National 540.00
592 Education Assoc, National 100.00
595 Education Assoc, National 300.00
596 Conser.ative Coirm,Nat 205.00
597 Deiro, National 250.00
598 Education Assoc, National 200.00
604 Rep Fund, National 890.00
609 Rep Cong Comm, National 2,652.00
613 National Unity Comm 50.00
614 NCPAC Heritage Found 50.00
625 NOW ERA PAC 1,040.00
626 NR Congressional 20.00
627 National Rifle Assoc 3,566.00
629 NRCC 295.00
630 National Coirni Effective Cong 105.00
632 Organization of Women, National 305.00
638 Oral Max Fac Surg 45.00
640 Hatch, Orrin 60.00
652 Political Action Fund 253.00
681 Pol Victory Fund 125.00
684 Political Liberties 100.00
685 Politician Caucus 100.00
718 Rep Natl Corrm 14,357.00
728 Rep Natl Task Force 320.00
731 Rep Pres Task Force 3,110.00
732 Rep Sustaining Fund 763.00
793 Sea Turtle Rescue FN 57.00
810 Spenard Lions Club 50.00
816 Employer Rights 25.00
817 State Senate 200.00
833 Task Force 240.00
844 Connally Comm 25.00
870 Rep 18,186.00
871 US Defence Comm 130.00
884 Voice of the People 100.00
885 Vol Pol Fund 580.00
893 Wilderness Society 50.00
898 Wilson for Utah 50.00
907 World Affair Council 120.00
913 Rep Comm, National 2,806.00

TOTAL CONTRIBUTIONS: $63,106.00

-2-

I n f o r m a t i o n  By:

Rep. T e r r y  M a r t i n

8/84



MEMORANDUM State of Alaska

C TO.

FROM:

Gerald L. W i l k e r s o n  d a t e .

L egislative Auditor
Divis i o n  of Legislati ve A udit f i l e  n o .

Norman C. Gorsuch 
A t t o r n e y  General

T EL E PH O N E  NO. 

S UBJECT:

By: Diane T. ColvinJV
A s s i stant A t t o r n e y  General 
C o m mercial -Juneau

Februa ry 5, 1985

366-320-85

465-3600

Requirements for 
organizations 
under the political 
contribution credit 
program

In conjunction w i t h  an audit of the political c o n t r i b u­
tion credit progra m administe red b y  the Department of Revenue, 
y ou have asked w h e t h e r  n a t ion al political parties and nation al 
special interest groups qualify under AS 43.20.013(a), w h i c h  
provides for payments to individuals for contributions m a d e  to 
certain political candidates and organizations. We conclude that 
a national o r g a nization m a y  qualify if the purpose for w h i c h  it 
is organized meets the criteria set forth in AS 43.20.013(a).

AS 43.20.013(a) provides as follows:

(a) A  resident individual is entitled to a tax 
credit not to exceed $100 for

(1) a contribution made in a calendar year 
to a person or o r g a n i z a t i o n  for use exclusively

(A) for a poli tical campaign for a candidate
for

(1) President or Vice President of the 
United States, w h e t h e r  or not the candidate w i l l  
be v o t e d  on in a primary election in Alaska;

(ii) U n i t e d  States senator from Alaska;
(iii) U n i t e d  States r e p r e sentative from 

Alaska;
(iv) gover nor or lieutenant gover nor of 

Alaska;
(y) the A l aska legislature;

(vi) delegate to an A laska constitutional 
convention;

(vii) electoral c o nfirmati on as a judge or 
justice of a court in Alaska; or

(viii) m u n i c i p a l  office in Alaska; or
(B) b y  a group seeking to influence the 

outcome of a ballot p roposi tion or question in 
Alaska; and

(2) dues paid in a calendar year to a n o n­
profit organization organized primarily for the 
purpose of influencing elections Ln Alaska.

02 OOlAiRev. 10.79)



Gerald L. W i l k e r s o n  February 5, 1985
L egislative A u d i t o r  Page 2
Division of Legislative Audit 
366-320-85

AS 43.20.013(a) places no geographical limitations on 
an organization. It does, however, impose requirements re garding 
the purpose of the organization. Thus, a national organi zation 
such as "Mondale for President" wou.. d qualify because it is 
organized for the purpose set forth in AS 4 3 . 2 0 . 0 1 3 ( a ) ( 1 ) (A)(i) 
-- it is a politic al campaign organization supporting a candidate 
for the Presidency. On the other hand, a contribution to the 
Republ ican National Committee w o u l d  not qualify, because it is 
not organized exclusively for one of the purposes listed in AS 
4 3 . 2 0 . 0 1 3 ( a ) ( 1 ) (A)(i) - ( v i i i ) . It may support the Republican 
nominee for President, but it also supports other candidates, 
such as Republican congressional candidates ai other states, w h o  
are not covered by the statute.

Likewise, n a t ional special interest organizations do 
not qualify unless they are organized for the purposes set forth 
in AS 43.20.013(a). Thus, a nationwide organization could 
qualify if it w e r e  organiz ed primarily  to influence an Alaskan 
election. AS 43.20.013(a)(2). A  state organization w o u l d  not 
qualify unless, like the Alaska Environmental A c tion Committee, 
it w ere organized primarily for the purpose of influencing 
elections in the state. The organisations you list in your 
m e m o r a n d u m  (National R.ifle Association, A u dubon  Society, National 
Wildlif e Federation, Second Amendment Foundation) w o u l d  not 
qualify bec ause they are not organized primarily for the purpose 
of influencing elections in A lask a nor for any of the other
purposes listed in AS 43.20.013(a)(1) and (2).

Focus.ng on the purpose of' the organization fulfills, 
w e  believe, the legislative intent of the statute. 
AS 43.20.013(a), like sec, 41 of the Internal Revenue Code 
(providing for a tax credit for po litical contributions), was 
enacted not only for the obvious purpose of encouraging citizens 
to make contributions to candidates for public office, but also
to "compensate" for the fact that contributions to political
organizations are not tax deductible as charitable contributions
for income tax purposes. See I.R.C. §§ 501, 527 (West 1984). 
Thus, a contribution must ”¥ e  m a d e  to a legitimate pol itical 
organiz ation in order to qualify as a credit. A  charitable 
organization that incidentally supports a candidate or p r o p o s i­
tion does not come und er the purview of the statute.

D etermining w h e t h e r  or not a contribution is made for 
one of the purposes covered by the statute creates a difficult 
administrative pro blem for the Department of Revenue. The 
purpose of an organization is not always apparent from its name. 
In addition, it is difficult for the department to identify all 
the organizations in the state that m a y  be organized for the



Gerald L. Wilkerson  February 5, 1935
Legislative Audi tor Fage 3
Division of Legislative Audit 
366-320-35

purposes listed in AS 43.20.013(a). This task, in order to be 
done accurately and efficiently, w i l l  probably recuire additional 
personnel, and assistance from the Divis i o n  of Elections a n d  the 
Alaska Public Offices Commission ( A P O C ) .

The other p r obl em created for the department is a 
public relations one. A n  organization, in order to encourage 
contributions, m a y  "advertise" to the public that it qualifies 
under AS 43.20.013(a) w h e n  in fact it does not. Based on a r e p­
resentation of this kind, the contributor wi ll appl3/ to the 
department for a refund, w h i c h  m a y  be denied because the 
contribution was not earmarked e x cl usively for one of the 
purposes listed in AS 43.20.013(a). Persons denied a r ef und are 
more likely to voice their dissatisfaction w i t h  department 
personnel than w i t h  employees of the organ ization who made the 
erroneous representation.

One way of easing the administrative b u r d a n  on the 
department may be to amend the current regulation, 15 AAC 20.042, 
w h i c h  requires, in effect, that a group supporting or opposing a 
ballot prop osition must be registered w i t h  the A l aska Public 
Offices Commission in order to qualify. This r e g istrat ion 
requirement could be extended to cover most candidates and 
groups, except those that are not otherwise required to register 
with APOC, such as groups supporting candidates for national 
offices. For those organizations that are r equired to register, 
the use of registration  as a qualifier w o u l d  pro bably help to 
expedite the processing of applications for refunds.

We hope this provides sufficient information for c o n­
cluding your audit. If you w i s h  further information, please 
contact us.

N CG:DTC:cct
cc: Ervin Jones, Director

Administrative  Services Division 
Department of Revenue

Theda S. Pittman, Director 
Public Offices Commission 
Department of Administration

Sandi Stout, Director 
Division of Elections 
Office of the Lieutenant Governor



Department of Revenue 
HB 1 4<t 

Amendments Proposed

Replace the bill's substitution language at line 15-17 with the following: 
This list, once prepared and furnished to the Alaska Public Offices 
oommission, shafl become public information under AS 0^.2b.Tl0 - 05.25.120.



MEMORANDUM State of Alaska
to: Gerald L. Wilkerson

Legislative Auditor 
Division of Legislative Audit

f r o m :  Norman C. Gorsuch
Attorney General

By: Diane T. Cclvinjy
Assistant Attorney General 
Commercial-Juneau

d a t e :  February 5, 1985

f i l e  n o :  366-320-85

T ELE PH O N E  NO: 465-3600

s u s j e c t :  Requirements for
organizations 
under the political 
contribution credit 
program

In conjunction w i t h  an audit of the political contribu­
tion credit program administered by the Department of Revenue, 
you have asked w h ether national political parties and national 
special interest groups qualify under AS 43.20.013(a), which 
provides for payments to individuals for contributions made to 
certain political candidates and organizations. We conclude that 
a national organization may qualify if the purpose for w hich it 
is organized meets the criteria set forth in AS 43.20.013(a).

AS 43.20.013(a) provides as follows:

(a) A resident individual is entitled to a tax 
credit not to exceed $100 for

(1) a contribution made in a calendar year 
to a person or organization for use exclusively

(A) for a political campaign for a candidate
for

(1) President or Vice President of the
United States, w h e ther or not the candidate will
be voted on in a primary election in Alaska;

(ii) United States senator from Alaska;
(iii) United States representative from 

Alaska;
(iv) governor or lieutenant governor of

Alaska;
(v) the Alaska legislature;

(vi) delegate to an Alaska constitutional
convention;

(vii) electoral confirmation as a judge or 
justice of a court in Alaska; or

(viii) municipal office in Alaska; or
(B) by a group seeking to influence the

outcome of a ballot proposition or question in 
Alaska; and

(2) dues paid in a calendar year to a n o n­
profit organization organized primarily for the 
purpose of influencing elections in Alaska.
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AS 43.20.013(a) places no geographical limitations on 
an organization. It does, however, impose requirements regarding 
the purpose of the organization. Thus, a national organization 
such as "Mondale for President" would qualify because it is 
organized for the purpose set forth in AS 43. 2*0. 013 (a) (1) (A) (i) 
-- it is a political campaign organization supporting a candidate 
for the Presidency. On the other hand, a contribution to the 
Republican National Gommittee would not qualify, because it is 
not organized exclusively for one of the purposes listed in AS 
43 . 2 0 . 0 1 3 ( a ) (1)(A)(i) - (viii). It may support the Republican
nominee for President, but it also supports other candidates, 
such as Republican congressional candidates in other states, who 
are not covered by the statute.

Likewise, national special interest organizations do 
not qualify unless they are organized for the purposes set forth 
in AS 43.20.013(a). Thus, a n ationwide organization could 
qualify if it were organized primarily to influence an Alaskan 
election. AS 43.20.013(a)(2). A  state organization w o u l d  not 
qualify unless, like the Alaska Environmental Action Committee, 
it were organized primarily for the purpose of influencing 
elections in the state. The organizations you list in your 
memorandum (National Rifle Association, Audubon Society, National 
Wildlife Federation, Second Amendment Foundation) w o u l d  not 
qualify because they are not organized primarily for the purpose 
of influencing elections in Alaska nor for any of the other 
purposes listed in AS 43.20.013(a)(1) and (2).

Focusing on the purpose of the organization fulfills, 
we believe, the legislative intent of the statute. 
AS 43.20.013(a), like sec. 41 of the Internal Revenue Code 
(providing for a tax credit for political c o n t r i b u t i o n s ) , was 
enacted not only for the obvious purpose of encouraging citizens 
to make contributions to candidates for public office, but also 
to "compensate" for the fact that contributions to political 
organizations are not tax deductible as charitable contributions 
for income tax purposes. See I.R.C. §§ 501, 527 (West 1984). 
Thus, a contribution must be made to a legitimate po litical 
organization in order to qualify as a credit. A  charitable 
organization that incidentally supports a candidate or p r o p o s i­
tion does not come under the purview of the statute.

Determining w h ether or not a contribution is made for 
o n e _of the purposes covered by the statute creates a difficult 
administrative proble m for the Department of Revenue. The 
purpose of an organization is not always apparent from its name. 
In addition, it is difficult for the department to identify all 
the organizations in the state that may be organized for the



Gerald L. Wilkerson February 5, 1935
( Legislative Auditor  ̂ Page 3

Division of Legislative. Audit .
366-320-35

purposes listed in AS 43.20.013(a). This task, in order to be 
done accurately and efficiently, will probably reauire additional 
personnel, and assistance from the Division of Elections and the 
Alaska Public Offices Commission ( APOC) .

The other p r oble m created for the department is a 
public relations one. An organization, in order to encourage 
contributions, may "advertise" to the public that it qualifies 
under AS 43.20.013(a) wh en in fact it does not. Based on a r e p­
resentation of this kind, the contributor will apply to the 
department for a refund, which may be denied because the 
contribution was not earmarked exclusively for one of the 
purposes listed in AS 43.20.013(a). Persons denied a refund are 
more likely to voice their dissatisfaction w i t h  department 
personnel than with employees of the organization who made the 
erroneous representation.

One way of easing the administrative burden on the 
department may be to amend the current regulation, 15 AAC 20.042, 
which requires, in effect, that a group supporting or opposing a 
ballot proposition must be registered with the Alaska Public 
Offices Commission in order to qualify. This registration 
requirement could be extended to cover most candidates and 
groups, except those that are not otherwise required to register 
w i t h  APOC, such as groups supporting candidates for national 
offices. For those organizations that are required to register, 
the use of registration as a qualifier w o u l d  probably help to 
expedite the processing of applications for refunds.

We hope_ this provides sufficient information for c o n­
cluding your audit. If you w i s h  further information, please 
contact us.

N C G : D T C : c.ct
cc: Ervin Jones, Director

Administrative Services Division 
Department of Revenue

Theda S. Pittman, Director 
Public Offices Commission 
Department of Administration

Sandi Stout, Director 
Division of Elections 
Office of the Lieutenant Governor

<
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  August 9, 1984

S U B J E C T i

TO:

FROMt

A p p r o p r i a t i o n  for payment of tax credits 
(HCS CSSB 409 Fin) am H (Reengrossed)

Represen tative Terry M a r t i n

Tamara Brandt Cook s&Cs 
D e p u t y  Director 
D i v ision of Legal Services

Y ou ha ve asked me to review an A t t o r n e y  General's Opinion 
dealing w i t h  the amendment during last session of an a p p r o­
priation original ly enacted in 1980 for payment of tax 
credits unde r AS 43.20.013. (Attorney General's Opinion, 
366-031-85, August 1, 1984) A  brief explanation of the sit­
uation follows.

The original appropr iation contained in Section 1, ch. 3, 
SSSLA 1980 was to be u s e d  for refunds for income taxes paid 
after Decem ber 31, 1978 for a tax year occurring after that 
date and " . . .  for 1979 and 1980 tax credits payable under 
AS 43.20,013." W h i l e  the appropriation did not contain a 
lapse clause, arguabl y this could have been treated as a 
one-year appropriation w h i c h  w o u l d  have lapsed at the end of 
the fiscal year on July 1, 1981. I n st ead the Department of 
Revenue adopted a r egulation that first became effective on 
October 9, 1980 permi t t i n g  individuals to claim a credit 
under AS 43.20.013 w i t h i n  three years after the year in 
w h i c h  the contribution is made. (15 A A C  20.042) Apparent- 
ty, on the strength of this regulation the Department  of 
Revenue placed the appropriation in a non-la p s i n g  account. 
Even though the last day on w h i c h  a claim could have been 
filed under the original appropriation and the regulation 
was December 31, 1983 the balance of the appropriation was 
not moved into the general fund but was kept in the 
n on-lapsing account.

The legislature a d d r essed this situation by enacting two 
conflicting sections in HCS CSSB 4 0 9 (Fin) am H 
(Reengrossed). Section 140 provides:
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Sec. 140. Section 1, ch. 3, S S L A  1980 (sic) is amen ded to 
read:

Section 1. The sum of $1 12,042,000 is a p p ropriated 
f r o m  the general fund to the Depart m e n t  of R e v e n u e

(1) for refunds to individual s and fiduciaries 
for income taxes p a i d  after December 31, 1978 for 
all or part of a tax y e a r  occurring after D e c e m b e r  
31, 1978; a n d

(2) for childcare [1979 AND 1980] tax credits 
payable u n d e r  AS 43.20,013,

Section 228 providest

Section 228. Section 1, ch. 3. SSSLA 1980, is a m e n d e d  
to read:

Section 1. The s u m  of $106,291.900 [112,042,000] (sic) 
is appropriated f r o m  the gene ral fund to the D e p a r t m e n t  
of Revenue

(1) for refunds to individuals and fiduciaries 
for income taxes paid after December 31, 1978 for 
all or part of a tax year occ urring after D e c e m b e r  
31, 1978; and

(2) for 1979 and 1980 tax credits p a yable under 
AS 43.20.013.

The intended result of Section 228 was to lapse the balance 
of the original appropriation r e t a i n e d  in the n o n - l a p s i n g  
account into the general fund. The Governor, however, 
v e t o e d  this section on July 14, 1984 leaving S e cti on 140 
intact, and signed the bill i n t o . l a w  on the same day.

It is fundamental that only the legislature has the p o w e r  to 
appropriate state funds. (Article IX, Section 13, C o n s t i t u­
tion of the State of Alaska) S e ction  140 has the effect of 
extending the original appropriation. The A t t o r n e y  Gene ral 
recognizes the power o f  the legislature to do so in the 
opinion. "We believe the exte nsion of a lapse date is w i t h­
out question w i t h i n  the legislature's power to appropriate." 
(Attorney General's Opinion, 366-031-85, August 1, 1984, 
page 2) However, the A t t o r n e y  General asserts that the 
attempt to restrict the object of the expenditure to
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childcare tax credits payable u n d e r  AS 43.20.013(b), rather 
than allowing the m o n e y  to continue to b e  u s e d  for all tax 
credits p a yable unde r that section, amounts to an attenrot to 
r e t r o a c t i v e l y  amend or repeal A S  43.20.013(a).

The r e t r o a c t i v i t y  argument aeems to b e  b a s e d  o n  an assertion 
that the le gislature b y  amending the original appropriation 
is s o m e h o w  attemp t i n g  to defeat claims for politic al c a m­
pai g n  contributions ma de during 1979 and 1980. However, 
u n d e r  the Depart m e n t  of Revenue's own regulation, claims for 
contributions made during 1979 w e r e  b a r r e d  a fter Decemb er 
31, 1982 and claims for contributions m a d e  during 1980 were 
b a r r e d  after D e c ember 31, 1983, The a m e n dment to the 
origi n a l  approp r i a t i o n  did n o t  take e ffect u n t i l  July 15, 
1984, so it is difficult to u n d e r s t a n d  h o w  this can be 
v i e w e d  as an attempt on the part of the legislature to r e­
troactively cut off those claims. It could have h a d  no e f­
fect on those claims.

The A t t o r n e y  General also asserts that the amendment to the 
original appropriation indire ctly repeals AS 43.20.013(a) or 
repeals that subsection by implication. It seems to m e  that 
a court is more likely to find that the amendment has n o  
effect on any part of A S  43.20.013. T h e r e  exists a 
long-e s t a b l i s h e d  judicial p o l i c y  d isfavo ring the implied 
repeal of statutes. (United States v. B o r d e n , 308 US 188 
(1939); Cook y. United S t a t e s , 2SS U s  102 (1933); Watt v. 
A l a s k a , 451 US 259 (1981)) The cases that consider" implied 

“repeals deal w i t h  situations in w h i c h  one piece of 
substantive legislation appears to c onflict w i t h  another, 
and in such situations the court will attempt to construe 
b o t h  statutes so that each is preserved. It goes even 
further to argue that a court w o u l d  find that an a p p r o­
pri ation might have the effect of impliedly repealing a 
substant ive Btatute. I believe that a court w o u l d  find, if 
faced w i t h  the question, that the amendmen t to the original 
appropr iation m erely  has the effect of provi d i n g  funding  for 
claims p a yable under AS 43.20.013(b), but not for claims 
payable u nder AS 43.20.013(a),

One reason the A t t orney General offers for objecting to the 
use of an amendment to an existing  a p p r o p r i a t i o n  to 
impliedly repeal AS 43.20.013(a), is that such a repeal 
should be o f fered as substantive l e gislation subject to veto 
b y  the Governor. This 1 b u n d o u b t e d l y  correct if the l e g i s­
lature were, in fact, attempting  to r epeal  AS 43.20.013(a). 
However, the A t t o r n e y  General in this opinion ignores the
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fact that the Governor was free to v e t o  S e c t i o n  H O  if he 
did no t like the m e t h o d  used by the legislature in amending 
the o r i g i n a l  appropriation. In fact, the Governor v e toed 
Section 228 w h i c h  w o u l d  have simply p r o v i d e d  for the lapse 
of m o n e y  that could not be u s e d  under the terms of the 
original appropriation.

As far as I can tell, the A t t o r n e y  General in this opini on 
is e s s e n t i a l l y  objecting to the fact that the legislature in 
a m e n ding the original a p p ropriati on p r o v i d e d  funding for tax 
credits p a y able  under AS A 3 . 2 0 . 013(b) but did n o t  provide 
f u n d i n g  for credits payable u n d e r  AS A 3 . 2 0 . 0 1 3 ( a ) . Since 
there is a pparently no cither source of funds for payment of 
those credits, the opinion expresses the concern that 
individuals enti tled to those credits m a y  have a cause of 
action against the state on the theory that the tax credit 
p r o g r a m  cont ained in substantive law vests the intended 
recipien ts w i t h  a right to the money, It appears to me 
u n l i k e l y  that a court w o u l d  find that the enactment of a 
grant p r o g r a m  entitles the int ended r e c i pien t to payment 
u n d e r  the p r o g r a m  in the absence of an app ropriation to fund 
the program. In fact, AS A 3 . 2 0 . 013(c) specifically 
conditions payment of the credit on an appropria tion for the 
purpose. That subsection states in part:

A  credit under this section shall be paid in the m a nner 
p r o v i d e d  in AS A 3 . 2 0 . 030(e) for the payment of refunds 
a n d  payment m a y  not be made w i t h o u t  an appropriation 
for that purpose.

In any case, it m i g h t  be more a p pr opriate for the i n d i v i d­
uals i m p a c t e d  by the lack of funding for AS A 3 . 2 0 . 0 1 3 (a) to 
b r i n g  an action against the state to determine any q u e stion 
that m a y  exist as to whether the statute confers an absolute 
or v e s t e d  right, rather than for the executive b r a n c h  of

u r p o r t e d  amendment w h i c h

  -. _ . .  , vises. (Attorney G e n e r a l’s
Opinion, 366-031-85, August 1, 198A, page 5).

As the A t t o r n e y  General notes, the p r ecise issues dealt w i t h  
in the opi nion hav e not bee n addressed by the Alaska Supreme 
Court, so it cannot be said w i t h  certainty h o w  the court 
w o u l d  r e s pond if faced with a challenge b y  the legislature 
to the action that the A t t o r n e y  General advises the D e p a r t­
me n t  of Revenue to take. It appears to me that the

appropriation may be
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legislature would however, have a reasonable basis for 
challenging that action.

TBC:ojb
J8/071
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MEMORANDUM

(

State of Alaska
TO:

F RO M

Hon. M a r y  I'Jordale, C o mmissioner 0ATE 
Depart ment of Revenue

FILE NO:

Ilorman C. Gorsuch 
A t t o r n e y  General

T EL E PH O N E  NO:

S U B JE C T

By: James L. Baldwin
A s s i s t a n t  A t t orn ey General 
G overnmental A f f a i r s - J u n e a u

A ugus t 1, 1934

366-031-35

465-3600

Lil iCJ  C t H T i C i l u  G i  o ' p p r u -

pricicioti co finance 
political campaign 
c o n t r i b u t i o n  credits

You have reques ted our opinion concerning the a v a i l­
ability of the a p p r o p r i a t i o n  made in chapter 3, S3LA 1980 to pjy 
claims for p olitical contribution credits under AS 43.20.013. 
That section provides for the refund of money  contributed by in­
dividuals for use "exclusi vely for a political campaign for ■ a 
c andidate ... or by a group seeking co influence the outcome of-a 
ballot propos i t i o n  or question ...." AS 43.20.013(a). In a d d i­
tion, the Section provides for the refund of 16 percent of the 
federal tax credit claimed by the individual for household and 
dependant care services necessary  for gainful e m p l o y m e n t . AS 
43.20.013(b). Apparently, the legislature attempte d to Drevent 
thi - . .. . . . . . .

Sec. 140. Section 1, ch. 3, SSLA 19S0 is amended 
to read:

Section 1. The sum of $112,042,000 is a p p r o­
priated f r o m  the general fund to the D epartment of 
Revenue

(1) for refunds to individuals and f i­
duciaries for income taxes paid after December 31, 
1978 for all or part of a tax year occ ur r i n g  after 
December 31, 1978 and

(2) for childcare [ 1979 A ND 1980] tax 
credits payable under AS 43.20.013.

In section 140, the legislature attempted to accom p l i s h  two 
things. First, it makes the unob l i g a t e d  balance* of the. 
$112,042,000 appropriation  available for at least an additional 
claim year by removing the reference to the 1979 and 1930 claim
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D E P A R T A 1 E 1 V T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

f

REPLY TO: .

□ /00/ W 4r/> /i yfJVl.
Sl//r£ 200
ANCHORAGE. ALA - A 99501 
PHONE: (907) 2 7 6 -3 i0

j  DILL T  'EFFIELD, Gi ’E R N O R

Fe b ru ary 22, 1985

Mr. D a v i d  A. Lamp.en 
C l e r k  of the S u p e r i o r  Court 
State o f  A l a s k a  
303 "K" Street 
Anchorage, A K  99501-2084

D e a r  Mr. Lampen:

m  2
6 W85

□  / i f  NATIONAL CEN\ ■R 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE: (907) 452-1563

Q fO U C H  K - STATE CAPITOL 
JUNEAU. ALASKA 99311 
PHONE: (907) 465-3600

R e : A p p l i c a t i o n  f o r  R e l e a s e  f- 
I n d i v i d u a l  T a x  C r e d i t  Lis

E n c l o s e d  is the state's r e s p o n s e  to Represent/ ive 
T e r r y  M a r t i n ' s  a p p l i c a t i o n  to the court seeking r e l e a s e  of ii or- 
m a t i o n  m a d e  confi d e n t i a l  by AS 43.05.085. T h e  state does not 
o p pos e R e p r e s e n t a t i v e  Ma rti n ' s  request, for the reasons give in 
the a t t a c h e d  statement.

T h a n k  y o u  for your assistance. If y o u  h a v e  questions, 
please conta ct us.

Since r e l y  yours,

NO R M A N  C. G O RSUCH
A T T O R N E Y  G E N E R A L

Diane T. C olvin 
A s s i s t a n t  A t t o r n e y  General

D TC/mf

En c l osure

cc: H o n o r a b l e  Terry M a r t i n
A l a s k a  State L e g i s l a t u r e

Sally Smith, D i r ecto r 
Public Services Divis ion 
D e p a r t m e n t  of Revenue
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In Re A p p l i c a t i o n  For R c l c a s e  ) 
of I n d i v i d u a l  T a x  C r e d i t  Li s ts )

)
)  )

I N  T H E  .SUPREME C O U R T  F O R  T H E  S T A T E  O F  A L A S K A

S T A T E ' S  S T A T E M E N T  O F  N O N - O P P O S I T I O N  TO 
A P P L I C A T I O N  FOR R E L E A S E  O F  I N D I V I D U A L  T A X  C R E D I T  L I S T S

P u r s u a n t  to A p p e l l a t e  R u l e  4 0 4 ( c ) ,  the s t a t e  f i l e s

this r e s p o n s e  to the a p p l i c a t i o n  f i l e d  by R e p r e s e n t a t i v e  T e r r y

lartin for r e l e a s e  o f  i n d i v i d u a l  tax c r e d i t  lists. T.ie s t a t e

does  n o t  o p p o s e  R e p r e s e n t a t i v e  M a r t i n ' s  r e q u e s t  for r e l e a s e  of'

t h e s e  lists, for the r e a s o n s  g i v e n  b e l o w .

First, R e p r e s e n t a t i v e  M a r t i n  is r e q u e s t i n g  o n l y  the

n a m e s  o f  c a n d i d a t e s  a n d  g r o u p s  for w h o m  the tax c r e d i t  p r o v i d e d

iy AS  4 3 . 2 0 . 0 1 3  is c l a i m e d .  R e l e a s e  o f  this  i n f o r m a t i o n  w o u l d

n o t  j e o p a r d i z e  a n y  i n d i v i d u a l  c o n t r i b u t o r ' s  c l a i m  to pi /acv.

S e c o n d ,  R e p r e s e n t a t i v e  M a r t i n  Is a s t a t e  It Ls lat or .

T h e  p o l i t i c a l  c o n t r i b u t i o n  p r o g r a m  i n v o l v e s  the e x p e n -  .ture of

public fu nds . R e p r e s e n t a t i v e  M a r t i n ,  a s - a  p u b l i c  o f f i  .al, ha s

a l e g i t i m a t e  r e a s o n  for s e e k i n g  the i n f o r m a t i o n  r e q u e s  .d. H i s

i n t e r e s t  w o u l d ,  w e  b e l i e v e ,  o u t w e i g h  a n y  i n t e r e s t  the c, .didates

an d g r o u p s  m a y  h a v e  in n o n d i s c l o s u r e .

F i n a l l y ,  A S  4 3 . 0 5 . 0 8 5  r e q u i r e s  t h a t  the i n f o r m a t i o n

r e q u e s t e d  by  R e p r e s e n t a t i v e  M a r t i n  b e  p r o v i d e d  to the A l a s k a

’ub l i c  O f f i c e s  C o m m i s s i o n  (APOC). O t h e r  i n f o r m a t i o n  o f  this

cind in the p o s s e s s i o n  o f A P O C  is p u b l i c  i n f o r m a t i o n .  T h e r e  is

no t a l e g i t i m a t e  p r i v a c y  r e a s o n ,  in o u r  v i e w ,  f o r  t r e a t i n g  this

^ a r t i c u l a r  i n f o r m a t i o n  d i f f e r e n t l y .  M o r e  i m p o r t a n  y, the

p u r p o s e  o f A S 15.13, u n d e r  w h i c h  c a m p a i g n  c xp en dii  ces a n d

contributions must be reported to APOC, is to er ble the

e l e c t o r a t e  o f  the s t a t e  to be  b e t t e r  i n f o r m e d  abc t fu nds

contributed to and expenditures made by candidates ft • public

office. This public purpose is not served if certain .nforma- 

tiori held by APOC is kept confidential.

/ / / / / /
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The state, therefore, does not oppose the a p p l i c a t i o n  

for release of the names of candid a t e s  and g r o u p s  for w h o m  

credits were claimed under AS /*3.20.013.

D A T E D : O  - V.

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

c \  ' f v .By : V v_ ■ v_.   V. ----

Diane T. C olvin 
A s s i s t a n t  A t t o r n e y  G e n e r a l
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In t h e  M a t t e r  o f  the 
A p p l i c a t i o n  for R e l e a s e  
o f  I n d i v i d u a l  T a x  C r e d i t  
L i s t s .

S u p r e m e  C o u r t  No. S -839

B e f o r e :  R a b i n o w i t z , C h i e f  J u s t i c e ,  Burke,
M a t t h e w s ,  C o m p t o n  a n d  M o o r e ,  J u s t i c e s .  i'i:::.-

O R D E R

O n  c o n s i d e r a t i o n  of  the a p p l i c a t i o n  for the

r e l e a s e ,  p u r s u a n t  to AS 4 3 . 0 5 . 0 8 5 ,  o f  i n d i v i d u a l  t a x  c r e d i t  

l i s t s ,  f i l e d  b y  R e p r e s e n t a t i v e  T e r r y  M a r t i n  on  F e b r u a r y  5, 

1985, a n d  the s t a t e m e n t  o f  n o n - o p p o s i t i o n  to the 

a p p l i c a t i o n ,  f i l e d  b y  t h e  S t a t e  o f  A l a s k a  on F e b r u a r y  25, 

1985,

is d i r e c t e d  t o  r e l e a s e  t o  R e p r e s e n t a t i v e  M a r t i n  a list o f  

a l l  c a n d i d a t e s  o r  g r o u p s  to w h i c h  c o n t r i b u t i o n s  w e r e  m a d e  

a n d  f o r  w h i c h  the t a x  c r e d i t  p r o v i d e d  for by AS  4 3 . 2 0 . 0 1 3  

w a s  c l a i m e d  d u r i n g  c a l e n d a r  y e a r s  1983 a n d  1984.

E n t e r e d  b y  d i r e c t i o n  o f  t h e  c o u r t  a t  A n c h o r a g e ,  

A l a s k a  on  M a r c h  21, 1985.

IT IS ORDERED:

T h e  a p p l i c a t i o n  is g r a n t e d .  T h e  S t a t e  o f  A l a s k a

C L E R K  O F  T H E  S U P R E M E  C O U R T

ccs: J u s t i c e s  
C o u n s e l
R e p r e s e n t a t i v e  T e r r y  M a r t i n
S a l l y  Smith, D i r e c t o r  o f  P u b l i c  S e r v i c e s

D e p a r t m e n t  o f  R e v e n u e
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Department of Revenue 
HB 144 Analysis

Assumptions:

1) The inserted information on line 15-17 refers to the Refundable Credit 
Claims received by the Department.

2) Public disclosure under AS 4*1.0$. 086, as amended, would be limited to the 
list as prepared for the Alaska Public Offices Commission, and would not 
extend to custom-programmed computer runs by election district, party 
affiliation, etc. If the Department of Revenue is required by this change 
to compete with commercial data processing service bureaus, there will be 
fiscal impact.

Program Summary:

1. Positions: None.
2. Other expenditures: None.
3. Funding: None required.
4. Section ccjt analysis: N/A.

Computations: N/A.

Economic Impact: N/A.

Impact on local government: N/A.

Attachments: See attached recommended amendment.



Department of Revenue 
HB 144 

Amendments Proposed

Replace the bill's substitution language at line 15-17 with the following: 
This list, once prepared and furnished to the Alaska Public Offices 
Commission, shall become public information under AS Os.26.TlO - 09.25.120.
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PURPOSE OF THE REPORT

In accordance with a Legislative Budget and Audit Committee 
special request and Title 24 of the A l a s k a  Statutes, this 
report was prepared:

1. To determine the source of funds used to pay political 
contribution credits established and allowed under
AS 43.20.013(a) since July 1980.

2. To r e v i e w  paid political contri b u t i o n  credit claims to 
determine if expenditures have been made in accordance 
w i t h  statute.
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ORGANIZATION AND FUNCTION

The political contribution credit p r o gram is adm inistered by 
the Department of Revenue ( D O R ) , Division of Admin istrative 
Services. The credits were continued after the A laska State 
income tax was repealed by the 1980 Special L egisl ative 
Session. Rather than allowing political contributions to be 
taken as a credit against State income taxes, DOR pays 
residents up to $100 per tax year for contributions made to 
eligible political candidates and organizations.

To receive reimbursement for contributions a resident must 
file a claim with DOR and s u p p l y  supporting documentation of 
the contribution. DOR also reimburses residents for child 
care expenses in conjunction w i t h  the child care credits 
available on Federal income taxes. For further explanation 
of h o w  the two tax credits are computed and h o w  the State 
and Federal credits compare, see the Auditor's Comments 
section of this report.
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FUNDING HISTORY OF THE POLIT I C A L  CO NTRI B U T I O N  CREDIT P R OGRAM

On two occasions since the A laska  income tax was abolished, 
legislators have at tempted to abolish the political c o n t r i­
bution credit (PCC) p r ogram b y  not appr op r i a t i n g  funds for 
claim payments. Both times the p r o g r a m  was cont inued on the 
advice of the Departme nt of L a w  b e caus e of defects in the 
way in whi ch legislation was drafted. F o l l owing  is a 
summary of the funding h i s t o r y  of the p r o g r a m  and the impact 
that various A t t o r n e y  General interpretations have h a d  on 
the a d m i nistration  of the program.

The Original Approp riation

W h e n  the 1980 Special Legisl ative Session r epea l e d  the State 
of Alaska income tax they a p propri ated $112,042,000 to 
refund individuals and fiduciaries for taxes w h i c h  h a d  been 
paid after D ecember 31, 1978, and for the payment of 1979 
and 1980 tax credits payable by the State (Chapter 3,
SSSLA 1980). Of this $112,042,000 appropriation, $1,542,000 
was allocated to pay both anticipat ed PCC and child care 
credits (CCC) to be claimed by residents for 1979 and 1980. 
The following legislative session in turn appro priated 
$1,632,000 from the General Fund to pa y 1981 PCC and CCC 
claimed during FY 82.

FY 83 Approp r i a t i o n  - L e gislat ure Attempts to Defund P r ogram

In 1982, the Legislature made its first attempt to d i s c o n­
tinue the PCC program. In its FY 83 budget request, DOR 
asked for a total of $2,791,000 to fund both the PCC and CCC 
programs. The b udget request indicated that the total was 
calculated from allocating $1,758,000 for PCC claims and 
$1,033,000 for CCC claims. The L e g i s l a t u r e  approved the 
requested $1,033,000, designating the a p p ropriation  for 
"refundable credits." In the 1982 Free Conference Committee 
(FCC) minutes for the FY 83 budget, both the House and 
Senate Analysis note that the request for the PCC p r o gram 
was deleted from the final budget a pprop r i a t i o n  act.

D O R  sought advice from the Departm ent of L a w  rega rding how 
they should respond to the apparent defunding of the PCC 
program. The A t t o r n e y  General advi sed D O R  that they should 
continue the p r o g r a m  u sing the $1,033,000 approp r i a t i o n  to 
fund both PCC and CCC claims. The A t t o r n e y  General based 
the advice on his analysis of the b u d g e t a r y  language in the 
appropriation, and his v i e w  that the legislative intent 
regarding the program's future was unclear. The A t t orney 
General felt that analysis statements in the FCC minutes did 
not conclusively state intent, and if the L egis lature did 
not want to fund the PCC p r o g r a m  it w o u l d  have included, and 
should have used, a statement of legislative intent in the
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body of the a pprop r i a t i o n  act itself (see A p p e n d i x  A  for 
full text of the July 15, 1982, memorandum).

In a F e b ruary 8, 1983, letter to R e p r e sentative Ward the 
A t t orney General further expl ained the reasoning of his 
advice "to DOR. In the letter, the A t t orney General stated 
that his "... conclu sion was also compelled by the fact that 
[the PCC lav; is] a m a n d a t o r y  law, one w h i c h  requires the 
Departme nt of Revenue to p e r f o r m  a certain duty." This 
certain duty is brought on by use of such phrases in the PCC 
statute as: "A resident  individual is ent itled to a tax 
credit..." and "A c r e d i t ... shall be paid in the m a n n e r  
provided...." The A t t o r n e y  General advised that due to such 
language, the Leg isl a t u r e  is r e q uired  to be more specific by 
either repealing the PCC p o r tio n of the tax credit statutes, 
or by m a k i n g  the a ppro p r i a t i o n  itself more specific by 
expressly limiting its wording.

Supplemental A p p r o p r i a t i o n  and FY 84 Funding

Due to the "shortfunding" of the credit programs by the 1982 
Legislature, DOR sought and recei v e d  a $3,000,000 s u p p l e­
mental approp r i a t i o n  from the 1983 Legisl a t u r e  to further 
fund 1982 PCC claims. After r e c e iv ing the supplemental 
appropriation, D O R  used the remain ing balance of the 
original 1982 refundable credit appr op r i a t i o n  of $1,033,000 
to pay CCC claims. In addition to the supplemental 
appropriation, the 1983 L e g i s l a t u r e  a p p ropriated $500,000 
for 1983 claims, to be paid during FY 84.

FY 85 Fundin g - Legi s l a t u r e  Attempts A bo lishment A g a i n

When considering its FY 85 budget r e quest for PCC and CCC 
c laim funds, DOR decided rather than req ues t i n g  n e w  general 
fund appropriations, they w o u l d  reques t legislative approval 
to "roll over" funds p r e v i o u s l y  appro p r i a t e d  for claims.
That is, they r e q u e s t e d  that the Legi sl a t u r e  extend the 
lapse date of the original $112,042,000 appropriation, in 
order that the balance  could be u s e d  to fund 1984 PCC and 
CCC claims in FY 85. The Legis l a t u r e  r esponded to DOR's 
request by amen ding the language of the original 
appropriation.

In section 140, Chapter 171, SLA 1984 the L egisla ture 
deleted the original appropriation's r eference to 1979 and 
1980 payable tax credits and substituted a reference to 
child care tax credits. The L egis lature attempted  to a c c o m­
plish two things w i t h  this amendment. First, they w a n t e d  to 
make the u n o b l i g a t e d  balance available for at least another 
claim year, and secondly, they w a n t e d  to restric t its use to 
payment of only  CCC claims. By confining the 
appropriation's referenc e to child care credits only, the 
Legisl ature implicitly defunded the PCC program.
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Once again, D O R  sought advice from the Department of L a w  
regarding the legal status of the p r o gram and the obliga tion 
of the State to continue paying PCC claims. The A t t o r n e y  
General advised D O R  to continue paying both PCC and CCC 
claims with the balance of the extended appropriation. The 
A ttorney General p r i m arily based his reasoning on a s e p a r a­
tion of powers issue, stating in his m e m o r a n d u m  to DOR's 
commissioner that:

We believe the ex tension of a lapse date is 
without question w i t h i n  the Legislature' s power 
to appropriate. However, the attempt to radi 
cally restrict the objects of expenditure ur. 
an existing appropriation is an abuse of the 
Legislature's power because it constitutes an 
attempt to retr oactively amend or repeal the 
[program's statutes].

The Attorn ey General concluded b y  arguing that the L e g i s l a­
ture cannot indirectly repeal the PCC program's statutes.
He states that "the constitution requires the Legislature to 
place such a m e as ure before the Governor in a separate 
bill," and advises DOR to "...ignore the purported  amendment 
which limits the purposes for w h i c h  the appropriation m a y  be 
spent." (See A p p e n d i x  B for full text of the A u gust 1,
1984, memorandum.)

C
The following table summarizes the h i s tory  of the funding 
for the PCC p r o g r a m  since the repeal of the State income 
t a x :

Claim Am ount Legislative Citation
Year A p p r o p r i a t e d  of Approp r i a t i o n

79 - 80 $1,542,000 (1) Chapter 3, SSSLA 1980
81 1,632,000 (2) Chapter 82, SLA 1981
82 1,033,000 (3) Chapter 101, SLA 1982
82 3,000,000 Chapter 34, SLA 1983
83 500,000 Chapter 107, SLA 1983
84 5,750,100 (4) Chapter 171, SLA 1984

(1) Amount represents allocated portio n of $112,042,000
appropriation m a d e  to repay w i t h h e l d  income taxes and 
payable tax credits when the State Income Tax was 
repealed. A l l o c a t i o n  includes funds for paying child 
care credit claims.
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(2) A p p r opriatio n made for total refundable credit program, 
includes funding for b o t h  p o l i tical  contrib ution and 
child care credit claims.

(3) A c c o rding to House and Senate analysis included in 1982 
Free Conference Committee minutes, this appropriatio n 
represents funding for child care credit claims only, 
but D O R  also used it for political contribution  credits 
upon advice from the Department of Law.

(4) Represents the re maining balance  of the $112,042,000 
appropria tion made in Chapter 3, SSSLA 1980 to fund 
both w i t h h e l d  income taxes and refundable credits.
t See Footnote (1)].

The table b e l o w  summarizes expenditures made each fiscal
year for political contribution credits by claim year:

C laim   E x p e n d itu re s ____________________________
Y ear FY 81 FY 82 FY 33 FY 84 FY 85* T o ta l

7 9 - 8 0  $ 8 2 6 ,8 0 0  $ -0 -  $ - 0 -  $ -0 -  $ - 0 -  $8 26 ,800
81 - 0 -  5 4 5 ,9 0 0  34 8 ,4 0 0  1 3 ,8 0 0  3 ,4 0 0  91 1 ,500
82 - 0 -  - 0 -  57 7 ,6 0 0  4 3 5 ,1 0 0  3 4 ,0 0 0  1 ,0 4 6 ,7 0 0
83 - 0 -  - 0 -  -0 -  4 5 6 ,6 0 0  11 4 ,5 0 0  57 1 ,000

* Claims processe d through November 30, 1984.

Source: Department of Revenue reports and subsidiary
payment system. Expenditure  totals are p r e s e n t e d  
as reported and are unaudited.
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FINDINGS AND REC OMMENDATIONS

The Department of Revenue (DOR) should develop and implement 
better r ev iew procedures for political con tribution credit 
claims to prevent p a y m ent of credits for contributions made 
to ineligible r e c i p i e n t s .

The governing statute [AS A 3 . 2 0 . 0 1 3 (a)] for the State's 
political contribution credit p r ogram entitles Alaskan 
residents to a tax credit reimbursement up to $100 annually 
for political contributions. These political contributions 
can be made to individuals or organizations falling into 
three broad c a t e g o r i e s :

1. Candidates - Contributions can be made to candidates 
tor: President or Vice President of the United States,
U.S. Congressional Seats from Alaska, Gov ernor or L i e u­
tenant Governor of Alaska, the State Legislature, 
delegate to an A l a s k a  constitutional convention, a 
munici pal office, and/or a judge seeking retention.

2. Ballot pr oposition groups - Contributions can be made 
to groups seeking to influence the outcome of a ballot 
pr oposition  or q uestion in Alaska. D O R  regulations
[15 AAC 20.0A2(e)] further provide that "a contribution 
to a group seeking to influence the outcome of a ballot 
proposition or question in A l a s k a  is a l l o w a b l e ... only 
if the contribution is required to be r e p or ted to the 
Alaska Public Offices Commission (APOC) by that group."

3. Political action committee or group - A laskans are also 
entitled to credit payments for "dues paid in a 
calendar year to a n on-profit organization, 
organized primarily for the purpose of influencing 
elections in Alaska" (emphasis added).

We reviewed over A00 randomly selected political c o n t r i b u­
tion credit claims filed w i t h  DOR in the past three years.
Of those claims reviewed we found 6A, or 16 percent, of the 
claim forms listed contributions mad e to one or m o r e  r e c i p i­
ents that did not m e e t  the statutory eligi bility r e q u i r e­
ments. After calculating the dollar effect of payments made 
for these contributions, we project that for the three years 
reviewed, DOR has made payments of between $170,A00 and 
$374,400 for contributions made to ineligible recipients.

The p r imary re ason for this m a t erial error rate was the 
unclear status of contributions made to natio nal political 
parties for what appears to be for use outside of A l a s k a  for 
purposes other than supporting candidates eligible under the 
program's statutes. D O R  has allowed and paid claims for

Recommendati on No. 1
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contributions made to the Repub lican National Committee, the 
Democratic Party and m a n y  of their affili ated organizations.

We asked the Department of Law if such contributions met any 
of the eligibility criteria set out in the program's 
governing statute (AS A3.20.013). The A t t o r n e y  General 
responded that contributions made to organizations "...not 
exclusively organized for one of the purposes listed in 
AS 4 3 . 2 0 . 0 1 3 (a)( 1 ) (A)(i) through (viii)" w o u l d  not qualify 
for credit payment. (See A p p endix D for the full text of 
the February 5, 1985, memorandum.) We excluded 
contributions made to the L i b e r t a r i a n  p arty fr om our 
projection of ineligible payments becaus e upon closer 
examination of those p a r t i c u l a r  claims w e  found most of 
these contributions w e r e  m a d e  to either the Alaskan 
Libertarian Party or ot herwise appeared  to be used 
exclusively in Alaska to support candidates or positions on 
various ballot propositions. Accordingly, contributions 
made to State and local Democratic and R epublican party 
organizations and committees were also excluded from our 
ineligible payment projections.

Credit payments m a d e  for contributions to n a t i onal special 
interest groups also contributed to our proj ected total of 
ineligible payments. In our test we found that DOR r e i m­
bursed claimants for contributions mad e to the National 
Rifle Association, the A u d u b o n  Society, the National W i l d­
life Federation, and the 2nd Amendment Foundation. These 
types of contributions v i olate not only the program's 
statutory criteria but also the regulatory requirement that 
the recipient o r ganization must file w i t h  and report to 
APOC.

Currently, D O R  is m a k i n g  only a cursory r e v i e w  of political 
contribution credit claims. We feel that the amount of 
credit payments for contributions to ineligible recipients 
is significant enough to w a r rant m o r e  scrutiny of the 
claims. A  notice in a prominent location on the claim form 
that contributions to natio n a l  political parties and organi- 
tions are not eligible for reimbursement should serve fair 
notice to affected claimants and serve to reduce most of the 
ineligible claim problems.

Because of the amount and n u m b e r  of payments involved, DOR 
should determine if it w o u l d  be cost-effective to recover 
tax credits paid for ineligible contributions, and proceed 
accordingly.
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Recomm e n d a t i o n  No. 2

DO R  should improve its data p roc essing edit functions to 
eliminate duplicate payments for political c o n tribut ion 
c r e d i t s .

We identified 125 instances during the period of our r eview 
where D O R  mad e two payments that were both charg ed to the 
same credit claim year, and paid to the same claimant social 
security number. A  little less than two-thirds of these 
apparent duplicates had reasonabl e explanations, such as 
spouses using the same social security number, the s u b s e­
quent cancellation of one of the warrants, or one individual 
filing two different claims for different contributions 
while remaining u n d e r  the $100 annual limit. However, we 
identified 45 instances w h e r e  credit payments w e r e  made 
twice to the same claimant for either the same claim or for 
different claims in excess of the annual $100 limit. These 
duplicate and/or overpayment warrants totaled just over 
$4,000.

A l t hough small, given the $2,427,840 in payments on the DOR 
files for the 1981-1983 period, the existence of these 
duplicates suggest a significant weakness in the edit and 
r eview process of PCC claim forms. W e  r e c o mm end that DOR. 
consider d eveloping an edit rout ine in their claim p r o c e s s­
ing cycle that w o u l d  "flag" m u l tiple  payments made to the 
same claimant social security number and provide a listing 
for m a n ual follow-up and review.
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AUDITOR'S COMMENTS

When the Legislature repealed the State income tax in 1980, 
they retained two State tax credits - the political c o n t r i­
bution credit (PCC) and child care credit (CCC) programs. 
These State income tax credits were m o d e l e d  after tax 
credits available to Federal taxpayers.

The Internal Revenue Service (IRS) allows Federal income 
taxpayers a tax credit equal to 50 percent of total p o l i t i­
cal contributions up to an annual m a x i m u m  of $50 ($100 on 
joint returns). As a result, political contributors in 
A l a s k a  can actually realise a profit on their contributions. 
For example, for a contribution of $100 they are entirely 
reimbursed by the State and receive a $50 credit from the 
IRS.

The IRS allows Federal taxpayers a non refundable credit for 
a portion of qualifying child or dependent care expenses 
paid for the purpose of being gainfully employed. The 
amount of the credit ranges from b e t ween 30 percent and 20 
percent (depending on the taxpayer's adjusted gross income) 
of emplo yment-related child care expenses up to a limit of 
$2,400 (for one child) or $4,800 (for two or more children). 
Under terms of the Alaska  CCC program, individuals are 
entitled to a tax credit equal to 16 percent of the credit 
claimed on their Federal income tax return. For the 1983 
claim year, the average CCC paid b y  D O R  was $64.69.

Both the PCC and CCC programs are costly and difficult to 
administer. Admin i s t r a t i o n  of the programs involve the 
processing of manjr claims for relati v e l y  small payment 
amounts. Costs involved in screening claims for compliance 
w i t h  eligibility criteria quickly can exceed the costs of 
paying ineligible claims.

Legislative Policy Options

Accordi ng to D O R  records, payments for PCCs for claim years 
1981-1983 averaged just over $790,000 annually, wh ile 
expenditures for CCCs averaged about $346,000 annually for 
the same period. As of January 31, 1985, the balance of the 
appropriations remaining for payment of both PCC and CCC 
claims was just over $5.8 million.

Due to the difficulty and expense of administering the 
program, and because the Federal government provides A l askan 
taxpayers w i t h  similar credits, and in light of the current 
prospects of significant decline in future State revenues, 
the Legislature m a y  wis h to consider abolishing either or 
both the PCC and CCC programs and lapsing the remaining 
appropr iation for the payment of claims back to the General 
F u n d .
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Alternatively, if the Legi sl a t u r e  w i s h e d  to continue the CCC 
program, while abolis hing the PCC program, they could lapse 
the appropriation's rema ining b a la nce and then reappr opriate 
funds on an annual basis for es timated CCC payments.
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SUBJECT: F u n d i n g  f o r  T a x  
C r e d i t s  u n d e r  
AS 43.20. 0 1 3 ( a )  
for F Y ' 8 3

Y o u  ask w h e t h e r  f u n d i n g  is p r o v i d e d  b y  Ch. 101, S L A  
1982 for p a yment of refunds to p e r s o n s  w h o  m a k e  c o n t r i b u t i o n s  to 
candidates for p ublic offi ce and p o l i t i c a l  o r g a n i z a t i o n s  as a u­
thor i z e d  b y  AS 43.20.013(a). 1/ W h i l e  the l e g i s l a t i v e  i ntent is 
n o t  clear, w e  b e l i e v e  that f u nding is p r o v i d e d  for this p u r p o s e  
and for child care tax credits b y  Chapter 101. T he a m o u n t  o f  the 
a p p r o p r i a t i o n  is $1,033,000. We b a s e  this c o n c l u s i o n  o n  an e x a m­
ination of the l egisl ative h i s t o r y  of CS for HB 666 (Fin) (1982 
H o u s e  b udget bill) and SCS for HB 1 4 8 (Fin) (1982 S e n a t e  b u d g e t  
bill).

AS 43.20.013 authorizes  tax credits n o t  to e x c e e d  
specified limits for:

(1) contributions m a d e  to c e r tain c a n d i d a t e s  
for public office and c e r t a i n  p o l i t i c a l  o r g a­
nizations , and

(2) expenses for child care.

S ubsec t i o n  (c) of AS 43.20.013 p r o vides as follows:

The commis s i o n e r  of r e v e n u e  shall p a y  the 
amount of a tax credit a l l o w e d  by this s e c­
tion to a resident indivi d u a l  w h o  m a k e s  a 
r eturn as p r o v i d e d  in A S  43.20.012. A  c r e d i t  
u n d e r  this section shall be p a i d  in the m a n ­
ne r  p r o v i d e d  in AS 43.20.030(e) for the p a y -

1/ Y o u  also ask w h e t h e r  this p r o g r a m  is u n d e r f u n d e d  f o r  f i s c a l  
y e a r  1983. That is not a legal queistion and n o  r e s p o n s e  is m a d e  
to that ques tion in this memo.

02-OOlA(Rev.lO/79)
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It is a p p arent  from the language of s u b s e c t i o n  (c) t h a t  p a y m e n t s  
for p o l i t i c a l  c o n t ribution s and c h i l d  care e x p e n s e s  m a y  n o t  be 
m a d e  w i t h o u t  an appropriation.

Y o u r  q u e s t i o n  c o n c e r n i n g  f u ndin g of r e f u n d s  for p o l i t i­
cal contribution s arises b e cause Ch. 101, S L A  1982, at p. 26, 
line 7 appropri ates $1,033, 000 for R e f u n d a b l e  Credi t s ,  w i t h  no 
i n d i c a t i o n  o f  the specific a mount p r o v i d e d  f o r  the t w o  types of 
credits u n d e r  this b u d g e t  component, p o l i t i c a l  c o n t r i b u t i o n s  and 
child care credit. Thus w e  m u s t  turn to the l e g i s l a t i v e  h i s t o r y  
of this issue to rea ch a conclusion. 2J

T h e  b udget s u b m i t t e d  to the 1982 L e g i s l a t u r e  b y  the 
g o v e r n o r  r e q u e s t e d  $2,791,000 for the c r e d i t s  a u t h o r i z e d  b y  
AS 43.20.013. The d e t a i l e d  b u d g e t  shows that t h e  f i g u r e  for this 
component, te rmed "refu n d a b l e  credits", w a s  c a l c u l a t e d  as f o l­
lows :

P o l i tical Contri b u t i o n s  $1,758,000.

Child Care Credit $1,033,000.

W h e n  the b u d g e t  e m e r ged several w e e k s  later in the f o r m  
of HB 666, the figure a l l o c a t e d  for the c o m p o n e n t  o f  R e f u n d a b l e  
Credits was $1,033,000. In h e a r i n g s  b e f o r e  t h e  H o u s e  F i n a n c e  
Co m m ittee on M a r c h  31,- 1982, a m o t i o n  was m a d e  to a c c e p t  this 
figure, w i t h  the statement that it w o u l d  fund c h i l d  c a r e  credits. 
T h e r e  was c o nsider able d i s c u s s i o n  o v e r  the e l i m i n a t i o n  of the 
amount o r i g i n a l l y  p r o p o s e d  by the G o v e r n o r  f o r  p o l i t i c a l  c o n t r i­
butions. To answer objections to the change  f r o m  the G o v e r n o r ' s

2/ On its face, the a p p r o p r i a t i o n  for r e f u n d a b l e  c r e d i t s  is 
clear a n d  unamb i g u o u s  and it can b e  a r gued that it is u n n e c e s s a r y  
to resort to e xtrinsic i n t e r p r e t a t i v e  aids s u c h  as l e g i s l a t i v e  
history. A l a s k a  Publ ic E m p l oyees v. State, 525 P . 2d 12, 14
(Alaska 1974). This a p p roach is b a s e d  on t h e  " p l a i n  m e a n i n g  
rule", 'i.e., w h e r e  the m e a n i n g  of a statu te is a p p a r e n t ,  t h e r e  is 
no n e e d  to resort to m e t h o d s  of s t a t utory c o n s t r u c t i o n .  W h i t e  v. 
A l a s k a  Ins. Guara nty A s s ' n . , 592 P . 2d 367, 3 6 9  ( A l a s k a  1979)1 
However, w e  b e l i e v e  it is a p p r o p r i a t e  in t h i s  case to e x a m i n e  
l egisl a t i v e  h i s t o r y  for a s s i s t a n c e  in m a k i n g  a j u d g m e n t  on the 
m e a n i n g  of the p r o v i s i o n  in question. T h e  A l a s k a  c o u r t  h a s  
r e j e c t e d  the "plain m e a ning" rule as a strict e x c l u s i o n a r y  rule. 
N o r t h  Slope Borough v. Sohio P e t r o l e u m  Corp., 585 P . 2 d  534, 540 
(Alaska 1978).
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request, R e p r e s e n t a t i v e  M e e k i n s  p r o p o s e d  that a n y  m o n e y  left f r o m  
the current fiscal y e a r  be r e a p p r o p r i a t e d  to c o v e r  r e f u n d s  f o r  
p o l i t i c a l  contributions. The m i n u t e s  of the H o u s e  F i n a n c e  C o m­
mittee for M a r c h  31 show that he m a d e  the f o l l o w i n g  m o tio n:

...to e x t e n d  the lapse date of the F Y ' 8 2  
a p p r o p r i a t i o n  so that if there are any funds 
left they could be u s e d  for refunds; d u r i n g  
the p e r i o d  b e t w e e n  J a n u a r y  1 and J u l y  1.

A f t e r  some discussion, the m o t i o n  passed, a l o n g  w i t h  the m o t i o n  
to accept the figure of $1,033,000. Thus the H o u s e  b u d g e t ,  as it 
was p assed out of the H o u s e  F i n a n c e  C o m m i t t e e  a n d  t a k e n  up on the 
floor o f  the House, i nclu d e d  f u nding for child care c r e d i t  in the 
amount of $1,033,000 and funding f o r  p o l i t i c a l  c o n t r i b u t i o n s  d e­
pendent on " l ef t-over" FY'82 funds, if any.

As you know, CS for HB 666 p a s s e d  in the H o us e, b u t  n o t  
in the Senate. 3/ A n  " a l t er native" b u d g e t  (SCS for HB 1 4 8 (Fin)) 
was d e v e l o p e d  "By the Senate. It i n c l u d e d  the same figure, 
$1,033,000, in the c a t egory of R e f u n d a b l e  Credits. This w a s  the 
figure includ ed in the v e r s i o n  p a s s e d  on the S e n a t e  floor, a n d  
sent to C onfe rence Committee. 4/

The Conf er e n c e  Commi t t e e  on CS for HB 1 4 8 (Fin) r e q u e s t­
ed limit ed powers of free confe r e n c e  on several items, i n c l u d i n g  
R e f u n d a b l e  Credits. 5/ The r e q u e s t  w a s  g r a n t e d  b y  b o t h  h o uses, 
and the issue of r e f u n d a b l e  credits was d i s c u s s e d  in fre e c o n f e r­
ence on M a y  31, 1982. The m i n u t e s  of the F r e e  C o n f e r e n c e  C o m m i t­
tee for that date r e a d  as follows:

. R e p r e s e n t a t i v e  C o t t e n  n o t e d  that c u r r e n t  lav;

3_/ 1982 House J o u r n a l , p. 1155.

4_/ 1982 Senate J o u r n a l , p. 1503.

5/ 1982 Senate J o u r n a l , p. 1620; 1982 House J o u r n a l , p. 2231.
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allows for refunds for p o l i t i c a l  c o n t r i b u­
tions, and a s k e d  if the funding level f o r  
this p r o g r a m  is a d e q u a t e  to c o v e r  r e f u n d  
claims. R e p r e s e n t a t i v e  A d a m s  a d v i s e d  t h a t  
the law states that r e funds m a y  b e  given; it 
does not state that r e i m b u r s e m e n t s  m u s t  b e  
made. R e p r e s e n t a t i v e  C o t t e n  a t t e s t e d  to i n­
equities i n v o l v e d  in r e f u n d s  i s s u e d  on a 
"first c o m e / f i r s t  served" basis. Mr. A d a m s  
m o v e d  for a d o p t i o n  of the H o u s e  f igure o f  
1,033.0. R e p r e s e n t a t i v e  C otten objected.
Senator Ray m o v e d  for a d o p t i o n  of the S e n a t e  
figure (identical to that o f  the House). 
R e p r e s e n t a t i v e  C o t t e n 1s o b j e c t i o n  to the f i g -  - -
u re w a s  o v e r r i d d e n  and the " s y n o n y m o u s "  
H o u s e / S e n a t e  total adopted.

While n o t  clear, this d i s c u s s i o n  appears to c o n t e m p l a t e  
c o n t i n u e d  funding for p o l i t i c a l  co ntri b u t i o n s ,  a l b e i t  at a r e ­
duced a nd argua bly i nsuf f i c i e n t  level. A t  the least, it does n o t  
m a n i f e s t  legislative  intent to e l i m inate f u n d i n g  for c r e d i t s  f o r  
p o l i t i c a l  contributions. W i t h o u t  such a showing, w e  b e l i e v e  it 
w o u l d  b e  difficult to m a i n t a i n  that the a m o u n t  a p p r o v e d  b y  the 
C o n f e r e n c e  Committee  in the b u d g e t  c a t e g o r y  o f  R e f u n d a b l e  C r e d i t s  
and u l t i m a t e l y  a c c e p t e d  b y  b o t h  houses and e n a c t e d  i n t o  l a w  b y  
the G o v e r n o r  e lim inated all funding for p o l i t i c a l  c o n t r i b u t i o n s  
and funds child care credits only. 6J

This a p p aren t lack of inte nt to e l i m i n a t e  p o l i t i c a l  
c o n t r i b u t i o n s  funding is f u r t h e r  d e m o n s t r a t e d  by the f o r m a t  o f  
the b u d g e t  bill itself. T h e r e  are n u m e r o u s  a p p r o p r i a t i o n s  in 
Ch. 101, SLA 1982 that are a c c o m p a n i e d  b y  i ntent s t a t e m e n t s .  F o r  
example, on page 26, lines 12-17, the a p p r o p r i a t i o n  f o r  s t u d e n t  
A D M  Support is fol lowed b y  this statement:

This a p p r o p r i a t i o n  does not p r o v i d e  f o r  
student A D M  Support for B I A  schools w h i c h  m a y

6/ It s h o u l d  be n o t e d  that a b i l l  w h i c h  w o u l d  h a v e  r e p e a l e d  
AS 43.20. 013(a), CS for HB 137 (Fin), p a s s e d  i n  the H o u s e  b u t  w a s  
n o t  a c t e d  u p o n  in the Senate. 1982 H o u s e  J o u r n a l , p. 655. 
F a i l u r e  of this b i l l  to pass b o t h  h o u s e s  Ti I n  a d d i t i o n a l  
i n d i c a t i o n  of legi slative intent in this area. H a d  this b i l l  
p a s s e d  in the Senate as w e l l  as the H o u s e  the intent to e l i m i n a t e  
the p o l i t i c a l  contribu tions p r o g r a m  w o u l d  have, of c o u r s e  b e e n  
clear.
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trans f e r  to school districts or n e w  s c h o o l s  
or programs w h i c h  m a y  be e s t a b l i s h e d  d u r i n g  
FY'83. It is the intent of the l e g i s l a t u r e  
that the D e p a r t m e n t  of E d u c a t i o n  f u n d  a n y  
such transfers or additions out of this a p­
pro p r i a t i o n  and p r e s e n t  to the l e g i s l a t u r e  a 
r e que st for a supple m e n t a l  a p p r o p r i a t i o n  to 
ac c o m m o d a t e  the costs of a n y  B I A  t r a n s f e r s  or 
e s t ablishm ent of n e w  schools or p r o g r a m s ,  no 
later than the 15th day of the 1983 l e g i s l a­
tive session.

We  b e l i e v e  that the a p p r o p r i a t i o n  for r e f u n d a b l e  c r e d i t s  w o u l d  
have b e e n  a ccomp a n i e d  b y  a statement of this k i n d  h a d  the l e g i s­
lature i n t ended to elimi nate all funding for p o l i t i c a l  c o n t r i b u­
tions .

There are, however, indications to the c o n t r a r y .  The 
analysis of SCSHB 1 4 8 (Fin) p r e p a r e d  b y  L e g i s l a t i v e  F i n a n c e  shows 
at p. 48 the r e d u c t i o n  f r o m  the gov er n o r ' s  r e c o m m e n d a t i o n  of 
$2,791,000 in the r e f u n d a b l e  credits p r o g r a m  c a t e g o r y  to 
$1,033 ,000 in b o t h  the Senate and House budgets. T h i s  is a c c o m­
pan i e d  b y  the n o t a t i o n : . "Delete p o l i t i c a l  c o n t r i b u t i o n  c r e d i t  
(1758.0)". This is of interest, but cannot be taken, w e  b e l i e v e ,  
as p r o o f  of l egisl ative intent to eliminate all f u n d i n g  f o r  c r e d­
its for p o l i t i c a l  contributions. It is rather, a s t a f f  a n a l y s i s  
of the mean s of arriving  at the figure of $ 1 , 0 3 3 , 0 0 0  a n d  e x p l a i n­
ing the v a r i a t i o n  b e t w e e n  the Governor' s r e c o m m e n d a t i o n  a n d  the 
l e g i s l a t i v e  versions.

Thus we conclude that w i t h  no clear s h o w i n g  o f  l e g i s l a­
tive intent to the c o n t r a r y  Ch. 101, S L A  1982 a p p r o p r i a t e s  
$1,033 ,000 for r e f u n d a b l e  credits, w h i c h  i n c l u d e s  c r e d i t s  for 
p o l i t i c a l  contributions and credits for child care. P a y m e n t s  for 
b o t h  types of credits m a y  be made by the D e p a r t m e n t  of R e v e n u e  up 
to this amount. As y o u  i n d i c a t e d  in yo ur m e m o r a n d u m  to us, it 
m a y  be n e c e s s a r y  to prepare a r e quest for a s u p p l e m e n t a l  in 1983 
to cover claims that exceed this amount.

W e  hope this i n f o r m a t i o n  is of use to you. If y o u  h a v e  
f u r t h e r  questions, p lease do not hesit a t e  to c o n t a c t  us.

W L C / D T C / p k h
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enactment G j_ a p p r o­
priation to finance 
political campaign 
contribution credits

Y o u  have reque sted our o p i nion concerning the a v a i l­
ability of the a p p r o p r i a t i o n  made in chapcer 3, SSLA 1S3U to pay 
ciaims for p o l i c ical contribution credits under AS 43.20.013. 
That section provides for the refund of m oney contributed by in­
dividuals for u s e  "exclus ively for a political campaign for a 
candidate ... or by a grouo seeking co influence the outcome of at. _ 1 1 . __________ • •   * • 11 a ri I o f* r\ r\ ^ / \ -r 1 • •
ballot propositi on or question AS 43.20.013(a). In a d d i­
tion, the section provides for the refund of 16 percent of the

Section 140 provides

See. 140. S e ction 1, ch. 3, SSLA 19S0 is amended 
to read:

Section 1. The sum of $112,042,000 is a p p r o­
priated f r o m  the.general fund to the Department of 
Revenue

(1) for refunds to individuals and f i­
duciaries for income taxes paid after December 31,
1973 for all or part of a tax year occurring after 
December 31, 1973 and

(2) for childcare [1379 AMD 1930] tax 
credits payable under AS 43.20.013.

In section 140, the legislature attempted to accemolish 
things. First, it makes the unobli g a t e d  balance of th*1 
$112,042,000 ap prop r i a t i o n  available for at least an additional 
claim year by removing the reference to the 1979 and 1930 claim

cuo
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years */ and, second, it inserted the w o r d  "childcare'' in the 
statement of purpose cf the approp r i a t i o n  so that the major 
source of funding for the credit w o u l d  be sabotaged.

We believe the extension cf a lapse date is w i t h o u t
question w i t h i n  the legislature's power to appropriate. However,
the attempt co radically restrict the objects of expenditure 
u n d e r  an existing appropriation is an abuse of the l e g i s l a t u r e 1s
pcwer becaus e it constitutes an attempt to retroactively amend or
repeal A S  43.20.013(a). The Department of Revenue advises that 
if this amendment is effective/ no c o n e y  remains available to pay 
refunds to individuals who have mad e political campaign c o n t r i b u­
tions since 1979. Repeal of the credits established under AS 
43.20.013 should be presented to the governor in a separate no.,- 
appropria tion bill so that all of the safeguards specified by the 
Alaska Constitution for the enactment of bills into law arc o p e r­
ative.

It is significant that AS 43.20.013(a) and (b) provide 
that individuals are "entitled" to these credits. The credits 
are commonly referred to as "refundable credits." The refundable 
credits represent a holdover from the now repealed individual in­
come tax and represent refunds to individuals in the same manner 
as a refund of excess withholding. See AS 43.20.013(c). The 
p r o g r a m  could be viewed as a reimbursement of money paid by i n d i­
viduals  on behalf of the state to third persons, i.e., candidates 
or day care operators. The credit encourages individuals to d i­
rectly provide financing- for these worthw hile purposes. The p r o­
gram  avoids or minimises a direct state subsidy to these third 
persons and in effect makes the p u b l i c  a m a j o r  source of f i n a n c­
ing for these activities. In return, the state reimburses the 
public. So long as A S  43.20.013 remains state law, individuals 
who e xpe nd money consistent w i t h  the law may have a claim against 
the state for their entitlement. W e  believe the legislature c a n­
not retroactively defeat c l a i m s ' f o r  refundable credits for the 
1979 a n d  1980 claim years. See AS 01.10.100(a). We also believe 
that the legislature may not use its appropriation power to pro- 
spectively repeal the entitlement e st ablished under AS 43.20.013.

*/ The Department of Revenue has i mple mented AS 43.20.013 by the 
adoption of 15 AAC 20.042. These regulations permit an i n d i v i d u­
al to claim a credit under AS 43.20.013 w i t h i n  three years after 
the year in _w h i c h  the cont ribution is made. By removing the 
claim years from the 1980 appropriation, we presume the l e g i s l a­
ture intended to reappropriate cho u n o b l i g a t e d  balance of the 
appropria tion for the 1984 claim year.
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The difficult pare of your q u e stion concerns the power 
of the Legislature to change the purpose cf existing a p p r o p r i a­
tions. It is common for the legislature to make clarifications
of the purpose of an appropriation in response to circumstances 
w h i c h  permit more effective use of the money. However, an a m e n d­
ment to an appropriation can never conflict w i t h  existing l a w  or 
b e  used to extinguish an entitlement v e s t e d  under general law. 
The Alaska Constitution prohibits the amendment or repeal of s u b­
stantive law by the enactment of appropriations. A r t i c l e  II, 
section 13 of the Alaska Constitution provides in relevant part:

Every bill shall be confine d co one subject 
unless it is an appropriation bill or one c o d i f y­
ing, revising, or rearr anging existing laws.
Bills for appropriations shall be confined to a p­
propriations. the subject of each biil shall be 
expressed in Che title.

The purpose of the Framers in restricting a p p r o p r i a­
tions bills to appropriations was co avoid the practice of " l o g­
rolling." Alaska Constitutional Convention, Commentary on L e g i s­
lative Article at 7, Committee Proposal ho. 5 (Dec. 14, 1955). 
Logrolling occurs when a measure w h i c h  could not coumiand majority 
legislative support on its own merits is combined wi th another 
measure  or measures, and cumulatively they obtain passage. It is 
a particularly insidious practice when it occurs through an a p­
propriations bill, because appropriacions bills often come b efore 
the legislature for a vone on final passage in a form w h i c h  c a n­
not be amended. Various courts hav e noted the evil inherent in 
the practice. Flanders v. M o r r i s , 558 P . 2d 769, 772 (Wash.
1977), ("It is obvious why a legislator w o u l d  hesitate to h o l d  up 
the funding of the entire state government in order to p r e v e n t  
the enactment of a certain provision, even though he w o u l d  h a v e  
voted against it if it had been p resented as independent l e g i s l a­
tion"); Sellers v. F r o h m i l l e r , 24 P . 2d 666, 669 (Ariz. 1933).

There are other purposes of the "confinement" r e q u i r e­
ment in appropriations bills. The r e q uirement prevents a v o i d a n c e  
of the governor's item veto power b y  the inclusion, in an aporo- 
priation item, of material which actually is a "general law" m e a­
sure :

The legislature cannot by location of a bill give 
it immunity from executive veto. Nor can it c i r­
cumvent the Governor's v e t o  power of substantive 
legislation by artfully draft ing general law m e a­
sures so that they appear to be true conditions or 
limitations on an item of appropriation.

-23-
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Henry v. E d w a r d s , 346 So. 2d 153, 153 (La. 1977).

Judge Carpeneti, in Che only Alaska case co address 
Che confinement issue, rioted that it is extremely difficul t to 
uncover the p r o p e r  test to determine w hen an a p p ropriat ion goes 
beyond what is p e r m i t t e d  by the constitution. Legislative Budget 
and Audi t Committee v. H a m m o n d , No. lJU-30-ii6j CIV (Aiasxa 
Super., Juiy 17, 19c0), ilemo. D e c isi on at 40. Vir tually every
court w h i c h  has been faced with this issue has announced that it 
should be decided  on a "case by case" basis. As the Supreme 
Court cf Nebraska said ir. deciding a confinement case:

All authorities are in agreement that it is i m p o s­
sible to fix exact limits in the area of c o n s t i t u­
tional separat ion of powers. All states approach 
the p r oblem on a case-by-case basis.

State ax rel. Never v. State Board of Equalisation and A s s e s s­
ment .

The Alaska Supreme Court has not yet decided a case 
raising a claim that pa rticular amendment of an existing a p p r o­
priation violates the constit utional requirement that bills for 
appropriations be confined to appropriations. There are cases 
c onstruing the single subject rule, w h i c h  is also found in 
article II, section 13, e.g., Short v. S t a t e , 600 P . 2d 20 (Alaska 
1979). However, b e c a u s e  o f •the distincti on Detween a p p r o p r i a t i o n  
bills a n d  other bills, the Alaska cases construing the single 
subject rule are of v e r y  little value ir. interpreting the 
confinement requirement. Legislative Budget and Audit, No. 
1JU-00-1163 CIV at 42.

Approp riations bills m a y  a n d  almost always do i n clude 
appropriations for several purposes. By definition they e m br ace 
many unrel a t e d  subjects. For this reason, the cases i n t e r p r e t i n g  
the single subject rule are of little direct assistance in inter- 
pracing the confinement requirement. It is probable that the 
Alaska Supreme Court w o u l d  not automatical ly apply its s ingle 
subject rule analysis to a confinement case, but w o u l d  adopt a 
rule appropriate to confinement cases.

In Biles v. Departme nt of Public W e l f a r e , 403 A . 2d 1341 
(Pa. Comm. 1979), the court announced the Hollowing test for d e­
termining the propriety of material inserted in an ap prop r i a t i o n s  
Act:

To b e _co nstitutional the language in an a p p r o p r i a­
tion bill must be germane to the appropriations,
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uUst not conflict w i t h  e x i s t i n g  law, and it m u s t  
not extend b e y o n d  the life cf the approp riations 
bill itself.

B i l e s , 403 A . 2d at 1343. while observing that the Biles test is 
"superficially attractive," Judge Carpeneti modified it b e c a u s e  
he felt "the test docs not go far enough." Legislative Budtet 
and A u l i t , Co. lJU-80-iio3 CIV at 43. riu r easoned tnac under cne 
Biles test, the legislature could enact or repeal g e n e r a l  law 
through an appropriations bill, and do so session after session, 
and completely render the confinement requirement meaningless.

A f t e r  a careful review of relevant authority, the s u­
perior court expressed its v i e w  of the confinement p r o v ision by 
announcing the foll owing test to be used in evaluating conditions 
added to appropriations:

[T]he quali f y i n g  language must be the m i n i m u m  nec- 
"essary to explain the Legislature's intent r e g a r d­
ing how the m oney appropriated is to be spent. It 
must not administer the p r o g r a m  of expenditures.
It mus t net enact law or amend existing l a w . It 
must not extend anyone the lire oz cne a p p r o p r i a­
tion. Finally, the language must be germane, that
is, appropriate, to an a ppropriation bill.

Legislative Budaat and A u d i t , Co. lJU-oO-1163 Mem. D e c i s i o n  at 
4 4 -h o  (empnasrs aaeea, footnotes omitted).

Every instance where language is challenged in a n  a p­
propriations bill is a n e w  case w h i c h  must be examined s e p a r a t e­
ly. Courts applying w h a t  appear to be similar tests to a p p a r e n t­
ly simi lar facts reach opposite conclusions. C ompare W e i d e n  v. 
R a y , 229 N . W . 2 d  706, 710 (Iowa 1975), w i t h  Henrv v. i d w a r a s , 34b 
So. 2d 153, 159-165 (La. 1977). We contend that the legislature 
may not indirectly repeal AS 43.20.013(a) by the amendment of the 
purpose of an appropriation. The constitution requires the l e g­
islature to place such a measure before the governor in a s e p a r­
ate bill. Therefore, w e  believe you m a y  ignore the p u r p o r t e d  
amendment w h i c h  limits the purposes for w h i c h  the a p p r o p r i a t i o n  
may be spent. W e  also find that there is no legislative intent 
to make the lapse date extension n o n s everable from the other 
amendments c ontained in section 140. Under these circumstances, 
we believe the p resumption  of sev erability set out in AS 01.10.- 
030 controls.

JLB/pjg
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D eput y Director 
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Y o u  have asked me to review an A t t o r n e y  G e n e r a l’s Opinio n 
dealing w i t h  the amendment during last session of an a p p r o­
priatio n originally enacted in 1980 for p a y ment of tax 
credits under AS 43.20.013. (Attorney General's Opinion, 
366-031-85, A ug ust 1, 1984) A  brief  explanation of the sit­
uati o n  follows.

The original appropriation contained In Section 1, ch. 3, 
SSSLA 1980 was to be used for refunds for Income taxes paid 
after December 31, 1978 for a tax year occurring after that 
date and ". . . for 1979 and 1980 tax credits payab le under 
A S  43.20.013." W h i l e  the appropriation  did not contain a 
lapse clause, a r g u a b l y  this could have been treated as a 
o n e - y e a r  appropriation w h i c h  w o u l d  have lapsed at the end of 
the fiscal year on July 1, 1981. Inst ead the D epartment of 
R e v e n u e  adopted a regulatio n that first became effective on 
O c t o b e r  9, 1980 permitting individuals to c laim a credit 
under AS 43.20.013 w i t h i n  three years after the year in 
w h i c h  the contr ibution is made. (15 A A C  20.042) A p p a rent-  
ty, o n  the strength of this regulati on the Dep artment of 
R e ven ue placed tne appropriation in a n o n - l a p s i n g  account. 
Even though the last day on w h i c h  a claim could have b e e n  
filed unde r the original appropriation and the r e g u l a t i o n  
was D ecember 31, 1983 the balance of the appropriatio n was 
n o t  m o v e d  into the general fund b u t  was kept in the 
n o n - l a p s i n g  account.

The legislature ad dressed this situation by enacting two 
conflicting sections in HCS CSSB 4 0 9 (Fin) am H 
( R e e n g r o s c e d ) . Section 140 provides:
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Sec. 140. Section 1, ch. 3, SSLA 1930 (sic) is amended to 
read:

Section  1. T h e  sum of $112,042,000 is a ppropriated 
f r o m  the general fund to the Department of Revenue

(1) for refunds to individuals and fiduciaries 
f o r  income taxes p a i d  after December 31, 1978 f o r  
all or part of a tax y e a r  occurring after D e c e m b e r  
31, 1978; and

(2) for childcare [1979 ADD 1980] tax credits 
payable u nde r AS 43,20,013,

Se c t i o n  228 provides:.

Section 228. Section 1, ch. 3, SSSLA 1900, is amend ed 
to read:

Section 1. The sum of $106,291.900 [112,042,000] (sic) 
is approp riated from the general rund to the Departme nt 
of Revenue

(1) for refunds to individuals and fiduciaries 
for income taxes paid after December 31, 1978 for 
all or part of a tax year occurring after D e c ember 
31, 1978; and

(2) for 1979 and 1980 tax credits payable u n der 
AS 43.20.013'.

The intended result of Section 228 was to lapse the b a l a n c e  
of the original appropriation r e t a i n e d  in the n o n - l a p s i n g  
account into the general fund. The Governor, however, 
v e t o e d  this section on July 14, 1984 leaving Section 140 
intact, and signed the bill i n t o . l a w  on the same day.

It is fund amental that only the legislature has the p o w e r  to 
appropriate state funds. (Article IX, Section 13, C o n s t i t u­
tion of the State of Alaska) Section  140 has the effect of 
extending the original appropriation. The A t t o r n e y  G e n e r a l  
recognizes the power of the legislature to do so in the 
opinion. "We believe the extension of a lapse date is w i t h­
out question w it hin the legislature's power to a p p ropriate."  
(Attorney General's Opinion, 366-031-85, August 1, 1984, 
page 2) However, the A ttorney General asserts that the 
attempt to restrict the object of the expenditur e to
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childcare tax credits payable u n d e r  AS 43.20.013(b), rather 
than allowing the m o n e y  to continue to b e  used for all tax 
credits payable under that section, amounts to an attempt to 
retroactivel y amend or repeal AS 43.20.013(a).

The r e t r o activity argument seems to be b a s e d  on an assertion 
that the legislature by amending the original appropriation 
is somehow attem pting to defeat claims for political c a m­
paign contributions made during 1979 and 1980. However, 
u n d e r  the D e partment of Revenue's own regulation, claims for 
contributions made during 1979 w e r e  barred after December 
31, 1982 and claims for contributions m a d e  during 1S80 were 
b arre d after December 31, 1983. The amendment to the 
original appropriation d id not take effect u nti l July 15, 
1984, so it is difficult to underst and h o w  this can be 
v i e w e d  as an attempt on the part or the legislature to r e­
troactively cut off those claims. It could nave had no e f­
fect on those claims.

The A t t o r n e y  General also asserts that the amendment to the 
original appropriation indirectly repeals AS 43.20.013(a) or 
repeals that subsection by implication. It seems to m e  that 
a court is more likely to find that the amendment has no 
effect on any part of AS 43.20.013. There exists a 
long-established judicial policy disfavoring the implied 
repeal of statutes. (United S t a t es v. B o r d e n . 308 US 188 
(1*939) i Cook y. United States , Zoo JS 102 (1933) ; W a t t  v.
A 1 a s k a , 451 US 2 59 (l 9 d i ) ) The cases that consider i m plie d 

" r e p e a l s  deal with situations in w h i c h  one piece of 
substantive legislation appears to conflict w i t h  another, 
and in such situations the court w i l l  attempt to construe 
both statutes so that each is preserved. It goes even 
further to argue that a court w o u l d  find that an a p p r o­
priation might have the effect of impliedly repealing a 
substantive statute, I believe that a court w o u l d  find, if' 
faced w i t h  the question, that the amendment to the original 
appropriation merely has the effect of pr oviding f u n ding for 
claims payable under AS 43.20.013(b), but not for claims 
payable under AS 43.20.013(a).

One reason the Attor ney General offers for objecting to the 
use of an amendment to an existing appropriation to 
impliedly repeal AS 43.20.013(a), is*that such a repeal 
should be offered as substantive legislati on subject to v e t o  
by the Governor. Thi3 is undou b t e d l y  correct if the l e g i s­
lature were, in fact, attempting to repeal AS 43.20.013(a). 
However, the Attorney General in this opinion ignores the
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fact that the Governor was free to v e t o  Section 140 if he 
did not like the m e t h o d  used by the legislature in a m e n d i n g  
the original appropriation. In fact, the Governor vetoed 
Section 228 w h i c h  w o u l d  have simply p r o v i d e d  for the lapse 
of m o n e y  that could not be u s e d  u nder the terns of the 
original appropriation.

As far as I can tell, the A t t o r n e y  General in this o p i n i o n  
is essentially objecting to the fact that the legislature in 
amending the original appropri ation p r o v ided funding for tax 
credits payable under AS* 43".20.013 (b) but did not provide 
funding for credits payable u n d e r  A S  43.20.013(a). Since 
there is apparently no other source of funds for payment o f  
those credits, the opinion expresses the concern that 
individuals entitled -to those* credits m a y  have a cause of 
action against the state on the theory that the tax credit 
p r o g r a m  contained in substantive law vests the intended 
recipients w i t h  a right to the money. It appears to me 
unlikely that a court wo uld find that the enactment of a 
grant p r ogra m entitles the intended recipient to payment 
under the p r o g r a m  in the. absence or an appropriation to fur.d 
the program. In fact, AS 43.20.013(c) specifically 
conditions payment of the credit on an appropriation for the 
purpose. That subsection states in part:

A  credit under this section shall be paid in the m a n n e r  
provided in AS 43.20.030(e) for the payment of refunds 
and payment m a y  not be made w i t h o u t  an appropriation 
for that purpose.

In any case, it might be more a ppro priate for the i n d i v i d­
uals impacted by the lack of funding for AS 43.20.013(a) to 
bring an action against the state to determine any q u e s tion 
that may exist as to w h e t h e r  the statute confers an absolute  
or v e s t e d  right, rather than for the executive b r a n c h  of 
government to M . . . ignore the p u r p o r t e d  amendment w h i c h  
limits the purposes for which the appro priation may be 
spent" as the Attorney General advises. (Attorney G e n e r a l’s 
Opinion, 366-031-85, August 1, 1984, page 5).

As the Attorney General notes, the p r e c i s e  issues dealt w i t h  
in the opir.ion have not been addressed by the Alaska Supreme 
Court, so it cannot be said with certaint y how the court 
w o u l d  respond if faced with a challenge b y  the legislature 
to the action that the Attorney G e neral advises the D e p a r t­
ment of Revenue to take. It appears to m e  that the
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February 5, 1985

366-320-85

465-3600

Requirements for 
organizations 
under the political 
contribution credit 
p r o g r a m

In conjunction w i t h  an audit of the political c o n t r i b u­
tion credit p r o g r a m  administered b y  the D epartment of Revenue, 
y o u  have asked w h e t h e r  national p o l i t ical parties and n a t i onal 
special interest groups qualify u n d e r  AS 43.20.013(a), w h i c h  
provides -for payments to individuals for contributions made to 
certain p o l i t i c a l  candidates and organizations. We conclude that 
a n a t i o n a l  o r g a n i z a t i o n  m a y  qualify if the p u rp ose for w h i c h  it 
is o r g a n i z e d  meets the criteria set forth in AS 43.20.013(a).

AS 43.20.013(a) provides as follows:

(a) A  resident individual is entitled to a tax 
credit not to exceed $100 for

(1) a contribution m a d e  in a calendar year 
to a p e rson or o r ganizati on for use exclusively

(A) for a political campaign for a candidate
for

(1) President or Vice Pr esident of the 
U nited States, w h e t h e r  or n ot the candidate w i l l  
be v o t e d  on in a primary electio n in Alaska;

(ii) United States senator f r o m  Alaska;
(iii) U nit ed States repres e n t a t i v e  from 

Alaska;
(iv) g overnor or lieute nant governor of 

Alaska;
(v) the A l a s k a  legislature;

(vi) delegate to an A l a s k a  constitutional 
convention;

(vii) electoral c o nfirma tion as a judge or 
justice of a court in Alaska; or

(viii) m u n i cip al office in Alaska; or
(B) b y  a group seeking to influence the 

outcome of a ballot p r o p o s i t i o n  or question in 
Alaska; and

(2) dues paid in a calendar year to a n o n­
profit organization o r g a nized primar-'.ly for the 
purpose  of influencing elections in Alaska.

02 001A| Rev 10/791
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AS 43.20.013(a) places no g e o gr aphical limitations on 
an organization. It does, however, impose requirements r e g a r d i n g  
the purpose of the organization. Thus, a n a t ional or gani z a t i o n  
such as "Mondale for President" w o u l d  qualify because it is 
organized for the purpose set forth in AS 4 3 . 2 0 . 0 1 3 ( a ) ( 1 ) (A)(i) 
-- it is a political campaign o r g a n i z a t i o n  supporting a candidate 
for the Presidency. On the other hand, a contribution to the 
Republ i c a n  National Committee w o u l d  not qualify, because it is 
not organ ized ex clusively for one of the purposes listed in AS 
4 3 . 2 0 . 0 1 3 ( a ) ( 1 ) (A)(i) - ( v i i i ) . It m a y  support the R e p u b l i c a n
n o m inee for President, but it also supports other candidates, 
such as Repu b l i c a n  congressional candi dates in other states, w h o  
are not covered by the statute.

Likewise, n a t i onal special interest organizations do 
not qualify unless they are o r g a nized for the purposes set forth 
in AS 43.20.013(a). Thus, a n a t i o n w i d e  organization could 
qualify if it w e r e  org anized p r i m a r i l y  to influence an A l a s k a n  
election. AS 43.20.013(a)(2). A  state o r ganizatio n w o u l d  not 
qualify unless, like the A l a s k a  E n v i r o n m e n t a l  A c t i o n  Committee, 
it w e r e  orga nized primarily for the purpos e of influen cing 
elections in the state. The organizati ons y o u  list in your 
m e m o r a n d u m  (National Rifle Organization, A u d u b o n  Society, 
National W i l dlife Federation, S e c o n d  A m e n d m e n t  Foundation) w o u l d  
n ot qualify because they are not o r g a n i z e d  primarily for the 
purpose  of influencing elections in A l a s k a  nor for any of the 
o ther purposes listed in AS 43.20.013(a)(1) and (2).

Focusing on the purpose o f  the o rgani z a t i o n  fulfills, 
w e  believe, the legislative intent of the statute. 
AS 43.20.013(a), like sec. 41 of the Internal Revenue Code 
(providing for a tax credit for p o l i t i c a l  c o n t r i b u t i o n s ) , was 
enacted not only for the obvious p u r p o s e  of encou raging citizens 
to make contributions to candidates for p u blic office, but also 
to "compensate" for the fact that contribution s to political 
o rganizations are not tax deductible as charita ble contributions 
for income tax purposes. See I.R.C. §§ 501, 527 (West 1984). 
Thus, a contribution must be m a d e  to a legitimate po lit i c a l  
organ i z a t i o n  in order to qualify as a credit. A  charita ble 
o r g a n i z a t i o n  that incidentally supports a candidate or p r o p o s i­
tion does not come under the p u r v i e w  of the statute.

Determining w h e t h e r  or n o t  a c o n tribu tion is m a d e  for 
one of the purposes covered by the statute creates a diffi c u l t  
administrative  p r oblem  for the D e p a r t m e n t  of Revenue. The 
purpose of an organization is not always apparent from its name. 
In addition, it is difficult for the departmen t to identify ali 
the organizations in the state that m a y  be organiz ed for the

February 5, 1985
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purposes listed in AS 43.20.013(a). This task, in order to be 
done accurately and efficiently, w i l l  p r o b a b l y  require additional 
personnel, and assistance from the D i v i s i o n  of Elections and the 
A l a s k a  Public Offices Commission ( A P O C ) .

The other p r oblem created for the department is a
public relations one. An organization, in order to encourage 
contributions, may "advertise" to the public that it qualifies 
under AS 43.20.013(a) w h e n  in fact it does not. Based on a r e p­
resen t a t i o n  of this kind, the co ntri b u t o r  w i l l  apply to the 
department for a refund, w h i c h  m a y  be denied because the 
contrib ution was not earmarked exclus i v e l y  for one of the 
purposes listed in AS 43.20.013(a). Persons denied a refund are 
m o r e  likely to voice their dissat i s f a c t i o n  w i t h  department 
person nel than w i t h  employees of the organi z a t i o n  who made the 
erroneous representation.

One w a y  of easing the a d m i n istr ative b ur den on the
department m a y  be to amend the current regulation, 15 AAC 20.042,
w h i c h  requires, in effect, that a group supporting or o pposing a 
ballot propositio n must be regis t e r e d  w i t h  the A l a s k a  Public 
Offices Commission in order to qualify. This regi stration 
r e qui rement could be extended to cover most candidates and 
gioups, except those that are not otherwise required to register 
w i t h  APOC, such as groups supporting candidates for national 
offices. For those organizations that are required to register, 
the use of regi stration as a qua li f i e r  w o u l d  probably help to 
expedite the processing of applications for refunds.

W e  hope this provides sufficient information for c o n­
cluding your audit. If y o u  w i s h  further information, please
contact u s .

N CGrDTC:cct
cc: Ervin Jones, D irector

Administrative Services D i v i s i o n  
Department of Revenue

Theda S. Pittman, Director 
Public Offices Commission  
Department of A d m i n istrati on

Sanai Stout, Dir ector 
Division of Elections 
Office of the Lieut enant Governor .
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OFFICE OF THE COMMISSIONER 

April 2, 1985

B/LL SHEFFIELD, GOVERNOR

P O U C H S
J U N E A U . A L A S K A  99811  
P H O N E : 1907) 465 -2300

Gerald L. Wilkerson 

Legislative Auditor 

Division of Legislative Audit 

Pouch W

Juneau, AK 99811

re: Preliminary audit reports on: "A Special Report on the Department of

Revenue, Political Contribution Credit Program, Claim Years 
1981-1983, February 15, 1985."

Dear Mr. Wilkerson:

Recommendation No. 1

The Department of Revenue (DOR) should develop and implement better 

review procedures of political contribution credit claims to prevent 

payment of credits for contributions to ineligible recipients.

I agree that better review procedures should be developed and 

implemented, and have directed that the two divisions involved, Audit and 

Administrative Services, begin immediately to explore such improvements. 

The question remains, however, one of materiality and resource 

allocation. Your findings show that aside from the payments made based 

on contributions to national parties, the Department erred in paying 15 

out of 400 cases sampled for a projected error amount of approximately 

$60,000 over a three y e a r  period, an average annual error amount of 

$20,000 . In evaluating this finding, one must consider that the salary 

and benefits cost of one additional Document Processor I, range 7, is 

$24,262 per year. This raises serious questions in my mind as to the 
cost/benefit of increasing our efforts. In my analysis, I have 

discounted those errors related to national political parties, since 

based on this latest interpretation, it will be a fairly simple revision 

to make prospectively.

A notice regarding the national political party contributions will be 
included in the 1985 Refundable Credit Claim form, as suggested.

Finally, you suggest that the Department of Revenue should determine 
if identification and recovery of claims paid in error would be 

cost-effective. We will evaluate the cost of such an undertaking and the 

potential benefits, and as you suggest, proceed accordingly.

isiaisnwi?
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Recommendation Mo. 2

DOR should improve its data processing edit functions to reduce the 

possibility of making duplicate payments for political contribution 

cr e d i t s .

Although I agree with y ou that $4,000 is not a significant amount 

compared to the $2,427,840 paid out in the same period, we will 

immediately implement the SSN matching process in processing claims filed 

in 1985. The fact that this step was left out was an error of omission, 

as we did at one time perform such an edit check.

Thank you for you r  careful review of the Political Campaign Credit 

system. The in-charge auditor, Jim Griffin, conducted the audit in a 

very professional and very efficient manner. I hope that as my staff 

works toward implementation of y o u r  recommendations, we may feel free to 

call upon Mr. Griffin for further discussion of his ideas and findings.

G e r a l d  L. W i lke r so n
A p r i l  2,  1985
Page 2

Commissioner of Revenue
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