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B. Preliminary Cost Analsvis

The option chosen by the State for a building program is estimated
to have a current construction cost, exclusive of parking,-0of-————
approximately $55,000,000 for the recommendsd 426,000 GSF building.
Inflation over the construction period, beginning in the summer of
1982 and continuing through 1984, should add an additional
$10,000,000 to the construction budget assuming an inflation rate
of 1% to 13j% per month. N et

A two level below grade parking structure will add a cost of
approximately $16,000,000. Actual construction costs are, as a
result, estimated to be $81,000,000 provided a quality office
building is developed, construction is expedited, and site acqui-~
sition and foundation work 1is initiated by June of 1982.

Land acquisition, site development, and utility upgrade cost allow—
ances of $14,000,000 are indicated for a three block site. The
total Project cost is estimated at $95,000,000. Exhibit 81 summar —
izes these total Project Costs.

A land acquisition, site preparation and development cost allowance
of $14,000,000 was originally used as a planning figure by the
Consultant. Upon further analysis it was determined that- these
costs would actually range between $8 and $10 million of which
approximately 80% to 85% would be for land acquisition and the re—
mainder would be for planning and other costs. An estimated
additional $600,000 for Project construction administration will be
needed in FY-83. Exhibit 81 summarizes these Project costs and
compares alternative annual space occupancy costs.

Comparative Cost Analysis

Although current leasing costs, including maintenance, average
approximately $13 per square foot per year, by 1985, with lease-
renewals and the expansion of the lease space inventory, the average
annual rent will approximate $21 per square foot even if all
existing, class "C" space is retained in the State space inventory.
For the 345,126 rentable square feet needed to "replace”™ the 426,000
GSF building, this equates to an annual cost of approximately
$7,247,646. Average annual costs anticipated by the lease/purchase
of the new State Office Building, including the cost of providing
two levels of below grade parking, 10.5% tax free financing, and an
$81,000,000 total construction cost, will approximate $8,952,807

in 1985. These and other cost relationships are shown on Exhibit 81

The otherwise required leasing costs will escalate at an annual
rate of approximately 6% per year while the costs associated with
a lease/purchase plan will escalate at a rate of less than 2%

per year. This differential results from the favorable financing
rate anticipated by the State, the fixed mortgage, the very long
term lease, and the very energy efficient design of the building.
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The lease/purchase option will incur an annual operating cost of
$3.50 per square foot for the 322,548 NSF new State Office Building.
This additional cost of $1,128,918 increases the total annual cost
to $10,081,725. Annual costs escalate modestly to $12,050,000 in
the tenth year, $13,300,000 in the fifteenth year, and $14,690,000
by the twentieth year. In contrast, the annual cost of the existing
lease program escalates at 6% per year to $12,240,000 in the tenth
year, $16,380,000 in the fifteenth year, and $21,930,000 in the
twentieth year. These costs are presented in Exhibit 8H.

Exhibit 8H

Comparative Cost Analysis

Continued dispersed
leasing annual cost.

Lease/purchase
cost savings.

Lease/purchase
annual cost.

Annual cost with
parking income.

Annual costs less
operational savings.

Breakeven point.
Additional annual costs.
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Even without considering the economics of consolidation or
appreciation of land values, the lease/purchase alternative has an
annual cost that is less than the expected costs of a continued
dispersed leasing program by the tenth year. If deduction is made
for any parking income, the breakeven point occurs during the eighth
year. If the 1,700,000 annual operational cost savings projected

in Chapter 111 are included in the analysis, annual costs of the
lease/purchase option are reduced to $8,381,725 in the first year.
Applying the escalation factors, lease/purchase annual costs are
less than annual leasing costs by the fifth year.

Total cumulative costs over thirty years for the lease/purchase
option have a present value of $108,000,000 at a 10.5% discount

rate. The current leasing poogram has a present value of
$118,000,000 over the same timeframe. The recommended lease/
purchase option reduces life-cycle costs by $10,000,000. The combi —
nation of a $1,700,000 annual cost savings and a $10,000,000 life—
cycle cost reduction represents an annualized cost savings of
approximately $2,800,000. This provides the State with a 28% annual
return on an initial site procurement investment of $10,000,000.
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Exhibit 8

Anchorage State Office Building
Cost Analysis

Costs for a 1985 Building of 426,000 GSF

without parking .......o...oiiioiiiiiiiao... $ 65.000.000
Parking Costs (2 Levels @$8,000,000Per Level) .... _ 16.000.000
Total Cost to Developer ....ooiiiii e caaaan. $ 81,000,000

Land Acquisition and Site Preparation
and Development Bid Package ..oceiiicmiiiraninnann-. $8 to 10,000,000

(Building Costs Include Contingency for Inflation,
Developer Costs, and Design andSite) ... .............. $ 91,000,000

Assumptions

Scale of 322,548 NSF (426,000 GSF); 1,800 personnel
35% Parking Allocation

40,000 NSF Lease/Special Space Not Included

No Parking Revenues

10.5% Financing

No Land Cost Involved

OO~ WN

ALTERNATIVE SPACE

ACQUISITION STRATEGY RENT BASIS ANNUAL COST BREAKEVEN
Current Situation (1) 260,000 NSF $3,380,000
Projected 1985 (with

current lease situation) 345,126 NSF $7,247,646 -

@
Lease/Purchase with Parking 322,548 NSF $8,952,807 10 years
Lease/Purchase No Parking 322.548 NSF $7.736,994 2 years

@

Annual cost estimates do not include the anticipated operating
cost reductions achieved by consolidation. A conservative
savings of 1.7 million annually is anticipated by consolidation.

€)

Assumes a development cost of $70,000,000.
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C. Project Schedule

To implement this Project, a high degree of coordination between a
number of personnel and agencies will be required. The Project
Implementation Schedule presented in Exhibit 8J identifies an
optimistic but realistic schedule for the completion of the
Project. At best, it will take more than three years to complete
all necessary actions and to occupy the facility. Each month the
Project is delayed will subject the State, through the developer,
to increasing total Project costs as a result of inflation.
Inflation may cost the State over $800,000 per month, or, on a
daily basis, over $26,667. Additionally, any delay in the schedule
may require the State to renew leases that are scheduled to expire
in mid and late 1985 at significantly increased rates.

One of the key elements of the schedule is to identify, acquire,
and prepare the site so construction can commence by late spring
or early summer of 1982. Initiation of construction during this
timeframe will significantly increase the probability that exca-—
vation, foundation, and structural work can be completed before
inclement weather in the winter of 1982 which might significantly
delay the Project.

Other critical dates surround the selection of the final site fronm
the list of candidates identified in Chapter VII. The most
critical item, in this regard, is the identification of the exact
site to be procured by September of 1981. Achieving this schedule
will then allow actual procurement activities to progress through
the end of the year concurrent with the development of building
performance specifications and completing the developer pre-
gualificati.on-procedure. e e

The second significant phase of the Project will be initiated with
a Bidder"s-Conference scheduled for January, 1982. The schedule
indicates that proposals will be received from developers in
February, 1982, and a final selection and award made prior to the
end of March, 1982.

Interior planning and furniture procurement is deferred to 1982

to more closely coincide with the identification of personnel who
will occupy the facility and to avoid the necessity of revising
space plans as occupcmcy profiles evolve throughout the construc—
tion process. Occupancy is scheduled for October through December
of 1984.

It is emphasized that critical schedule dates during 1981 must be
maintained, a site must be selected by September, 1981, the site
must be cleared and available for construction no later than June,
1982, and the pre-design performance specification study must be
initiated immediately so it can be made available to the developers
before the 1981 Christmas holiday season.
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10.

11.

12.

13.

PROJECT SCHEDULE

Site Acquisition Study
Procure Site (by Sept. 1981)
Prepare Site

Performance Specification
Prequalify Developer
Didders Conference

Final Developer Proposals
Review and Select

Design Documents
Construction

Interior Planning
Furniture Procurement

Occupancy

Exhibit 8]

Project Implementation Schedule

1901

12

3 4

1

1984

2



D. Summarv and Conclusion

The~ Consultant recommends the. State immediately initiate appropri—
ate action that will lead to securing one of the sites identified
in Chapter VIl for the Project. The Consultant believes the three
final sites provide very comparable benefits to the State with
respect to achieving long term Project goals and objectives.
Although there are certain differences from one site to another,
taken collectively, there appears to be very few quantitative
differences.

Recommended Actions

The following actions should be taken by the State of Alaska to
further this Project towards implementation.

1. The State should engage a qualified Anchorage-based real
estate consultant to work in conjunction with DOT/PF to-
conduct additional investigations relative *o0 site acqui-
sition costs and procedures. _

2. The State should charge the real estate consultant and
DOT/PF with responsibility to identify actual site acqui—
sition costs, including all related costs and contingencies,

- and to act as necessary to acquire the property. It is
recommended that site acquisition be completed at the
earliest opportunity and no later than September of 1981.

3*~ 1t is recommended that negotiations continue towards the ----
procurement of additional land that is contiguous with the
selected site or a purchase option should be secured to
protect long term expansion capabilities.,

4. The State of Alaska should initiate a project to prepare
a comprehensive space requirements data base and a building
performance and design specification. This study would
detail the building configuration and massing concept and
should also detail estimated initial construction costs.
The performance specification would itemize the State"s
specific building requirements and would become the basis
for soliciting competitive proposals from qualified
developers. This study should be initiated in June of 1981
and completed prior to December of 1981.

5. The State should work closely with the building design and
performance specification consultant and appropriate others
to evaluate alternative financing and development methods,
to explore financing opportunities that may be provided by
the Alaska Industrial Development Authority, and to explore
all legal issues surrounding the acquisition and lease/
purchase recommendations.

6. The State should develop documents that will solicit
competitive proposals from qualified developers. These

-120-






STATE OF ALASKA
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January 7, 1984

Mr. Anselm Staack

State of Alaska

Department of Administration
Pouch C (MS 0200)

Juneau, Alaska 99811

Dear Mr. Staack:

We are pleased to provide you with an update of our December 1984
report analyzing the effects of changes 1in assumptions regarding the
financing and ownership of the proposed new State Office Building in
Anchorage. We have based this update on the information you and
your staff provided Todd Curry during his vrecent visit to your

office.

The purpose of this analysis 1is to incorporate the most recent in—
formation concerning the building project. Since nearly every
assumption has changed since our February 1983 report, we urge you
to examine this report carefully. Some of the changes have a major
impact on the analysis. For example, the operating expense assump-—
tions reflect a shift from a gross rental vrate approach (used in
both of our earlier reports) to a net rental rate approach (used 1in

this report).

We would welcome the opportunity to provide further analysis of the
projected impacts of new changes that may be made in the future. We
would also be pleased to assist you in the upcoming phases of this
project, such as in evaluating proposals and in the management of

the design and construction activities.



Mr. Anselm Staa-k
January 7, 1984
Page 2

As in our previous reports, much of the information 1in this report
represents the results of forecasts based upon information provided
and developed by others as well as upon future results which may or
may not occur as anticipated. For these reasons, no guarantees can
be made or implied as to the likelihood of these results occurring

as projected.

We would be pleased to respond to any questions you may have. We

look forward to being of further service in this important project.

Yours very truly,
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FINANCIAL UPDATES
PROPOSED ANCHORAGE STATE OFFICE BUILDING

PURPOSE

The purpose of this report 1is to revise the previous financial
analyses provided 1in reports dated February 1983 and December
1984. The February 1983 analyses were revised 1in December 1984
to reflect a few changes in financial assumptions. The December
1984 analyses were revised 1in this report to reflect further,

more substantial changes 1in assumptions.
The sources of information concerning all assumptions were:

1. Mr. Anselm Staack, Deputy Commissioner, Department, of

Administration.

2. Mr. Bob Link, Director of the General Services and Supply

Division, Department of Administration.

3. Bidding documents for the proposed building prepared by the

Department of Administration.

4. Anchorage State Office Building Feasibility Study, CCC
Architects and Planners, Jim Steinman & Associates, June
1981 (February 1983 report).

5. Financial Analysis: Anchorage State Office Complex, Julien
J. Studlev, 1Inc., December 1981 (February 1983 report).

6. Financial sections of the draft Ground lease and Commercial
Lease documents (February 1983 report).



The vremainder of this report consists of two sections. The
first section contains a discussion of changes in the Assump-—
tions that have been made. The second section contains the Net
Present Values and Sensitivity Analysis generated from the new
assumptions.

ASSUMPTIONS

Since February 1983, nearly all of the assumptions on which the

original financial analysis was based have changed. This sec—
tion of the vreport defines each assumption of the financial

analysis and how it has changed from earlier reports. Exhibit |1

is a table that

Square Foot

summarizes the changed assumptions.

ages

In the February 1983 report, there were three alternatives
for the phasing and size of the building. The December
1984 report studied two of the three alternatives, both of
which involved two-phase construction. Now, the building
is planned to be built in one phase and its size has been
set by the Department of Administration for purposes of
this evaluation as follows:
Gross SF
State 392,000
Commercial 34,000
Total 426.000
Net SF
State 350,000
Commercial/Retail 30,000
Total 380.000



10.

11.

12.

13.

14.

15.

16.

PROPOSED ANCHORAGE STATE OFFICE BUILDING
SUMMARY TABLE OF CHANGED ASSUMPTIONS

ASSUMPTION
Number of Alternatives for the Phasing and Size
of Bui 1dIng
Construction/Occupancy Phases
Gross Square Feet
State
Commercl a 1/Ref a 11
Total
Net Square Feet
State
Commerclal/Retall
Total
Construction Costs
Bui 1ding
Parklng

Furniture fnd Equipment Cost

Rental Rate (Per NSF Per Month)

Operating Expenses (Per GSF Per Year)

Occupancy Rate

Annual Escalation Rates
CPI
Rental Rate

Operating Expenses
Application of Escalation Rates

Rental Rate

Operating Expenses

Years Until Occupancy

Depreciation Schedules

Private Owner/Financer's Discount Rate

Additional Cost for Construction Financing, Debt

Placement, Etc.

Ground Lease

State's Borrowing/Discount Rate

*Paid by State only under public ownership.

February
1983 Report

3
1 or 2
426M - 639M
0 - 277™M
426M - 703M
363M - 543M
0 - 235M
363M - 597M

S152.58/GSF
S16,000/Stal

S25/NSF

SN.59(Gross)

£5.00*
957
8%

50? of CPI
100? of CPI

Every 5 Yrs.

Only Before

Occupancy
4

15 Year SL

127

Function of
NOI

8?

December
1984 Report

2

2
4204 - 639M
0 - 277M
426M - 703M
363M - 543M

0 -0
363M - 543M
SI 52.58/GSF

S16,000/Stall

S25/NSF

S3.51 - S4.39
(Gross)

S5.00*
95?
87

50?7 of CPI
100? of CPI

Every 5 Yrs.

Only Before

Occupancy
4

40 Year SL
18 Year ACRS
15 Year SL

127

Function of
NOI

87,107

EXHIBIT

January
1985 Report

392M
34M

426M

350M
30M

380M

S94AMM
(Included In
Buildlnp Costs

S104M

S3.00 -
(Net)

S4.50

S8.50
100?
57

25?7 of CPI
100? of CPI

Annua 1ly
Annually
2.5
40 Year SL
18 Year ACRS
127, 147
S394M - S47TMV
(Pub.) (Prlv.)

J537M/Year

82-11.5?



Construction Costs

In both of the previous reports, the projected cost of
office space was based on estimated cost per gross square
foot, the projected cost of parking was based on estimated
cost per stall, and the projected <cost of furniture and
equipment was based on estimated cost per net square
foot. These assumptions were based on the CCC report
(source 4*4). Under those cost assumptions, the cost of the
currently proposed building would have been projected to
be:

($152.58) * (426,000 GSF)
($16,000) (1,000 parking stalls)
+ ($25) * (380,000 NSF)

+

$90 .499.080

The cost of office space and parking 1is now assumed by the
Department of Administration to be $94,000,000 and the cost
of furniture and equipment to be $16,000,000. Thus, the

total cost of the building is now projected at:

$ 94,000,000
+ 16,000,000

= $110.000.000

Since the entire cost of the project is assumed by the
Department of Administration to beincurred in the near
future, there is no discounting of the building cost in

calculating present value impacts.
Rental Rates
In the February 1983 report, the rental rate was assumed to

be $3.59 per net square foot per month, based on the

Studley report (source ~5). In the December 1984 report,



the rental rate was assumed to be either $3.59 or whatever
rate necessary to yield a given rate of return to the pri—
vate owner/financer. At the request of the Department of
Administration, we examine in this report the effects of 16
different rental rates on the State®"s cost and the private
owner/financer®s cash flow. The rental rates range from
$3.00 to $4.50, 1in increments of $.10.

Under public ownership, it Is assumed by the Department of
Administration that the rental rate 1is charged to commer—
cial/retail tenants. Under private ownership, the same
rental rate 1is assumed to be charged toboth the commer —

cial/retail tenants and the State.

Operating Expenses

In both of the previous reports, operating expenses were
assumed to be $5.00 per gross square foot per year, based
on the Studley report. Now the Department of Administra—
tion assumes that these expenses will total $8.50 per gross

square foot per year.

In both of the previous reports, it was assumed that, if
the building were privately owned, the state would pay a
gross rent with the owner paying operating expenses. Under
the current proposal by the Department of Administration,
however, the State would pay a net rent to the owner and

thus be responsible for paying operating expenses.

Therefore, operating expenses no longer have any effect on
the <comparison of the State®"s cost wunder public versus
private ownership, as they would be paid by the State in

either case.



Occupancy Rate

In both of the previous reports, it was assumed that the
building effective occupancy rate would be 95%, based on
the Studley report. Now, the Department of Administration
assumes a rate of 100% will apply.

Annual Escalation Rates

In both of the previous vreports, the rental rate was
assumed to increase at 50% of the Consumer Price Index
(CP1), compounded and applied every five years based on the

then-proposed Ground Lease (source f6).

Now, the rental rate is assumed by the Department of Admin—
istration to increase at 25% of the CPI each year. Oper —
ating expenses are assumed to increase at 100% of the CPI
both before and after occupancy. It is assumed that it
will be 2.5 years between now and occupancy. The CPI is
assumed by the State to be 5%.

Since the building 1is intended to be completed in one
phase, there 1is no longer any escalation applied to con-—

struction costs.
Depreciation and Amortization

In the February 1983 report, it was assumed that the priv—
ate owner/financer would use a fifteen year, straight Iline
schedule for depreciating the building on his tax return.
In the December 1984 report, we made separate calculations

using the following three different depreciation schedules.

. Forty year, straight line.



. Eighteen year, Accelerated Cost Recovery System
(ACRS).

. Fifteen year, straight line.

In this report, the schedules wused are forty year and
eighteen vyear. As before, furniture and equipment (less a

10% Investment Tax Credit) 1is depreciated over five years.
Debt Expense

As before, debt expense 1is based on 12% interest plus the
"upside™ charge of 25% of rental increases. The debt 1is
amortized over 30 years. In this report, we also examined

the effect of assuming a 14% interest rate.

The debt principal consists of the $110,000,000 construc—
tion costs described in *2 above plus the additional cost
of construction financing, debt placement, and related
expenses. Under public financing, it 1is assumed by the
Department of Administration that the additional cost would
be $35,000,000.

Under private financing, where it is assumed by the Depart—
ment of Administration that <construction financing rates
would be four percentage points higher and that other
expenses would be 10% higher than wunder public financing,

the additional cost is projected to be $47,250,000.
Tax Provision

As before, it is assumed that the private owner/financer is

a corporation with income taxable at 46%.



10. Ground Lease

In both of the previous reports, the ground lease revenues
were calculated as a function of the Net Operating Income
generated by the building for the private owner/financer,
per the then-proposed Ground Lease. However, it is pro—

posed by the State to be determined as follows:

$4 .316/SF/Year * 124,500 SF = $537,342 Per Year

The 124,500 square feet represent the projected "footprint”
of the building. The $4,316 per square foot per year was
derived by the State and its real estate consultants by
taking 10% of the fair market value of the land. Like the
rental rate, the Ground lease chargeis projected to esca—

late at 25% of the CPI.

11. The State"s Discount Rate

In the February 1983 report, the State®"s discount rate (the
rate at which future cash flows are discounted in order to
determine present values) was assumed to be 8%. In the
December 1984 report, the discount rate was set at both 8%
and 10%. In this report, the rate 1is set at 8%, 10%,
10.5%, 11%, and 11.5%, as requested.

NET PRESENT VALUE AND SENSITIVITY ANALYSIS

Using the assumptions discussed above, we constructed two sets
of financial models. The first set compares the State"s cost
under public versus private ownership. The second set calcu—
lates the net cash flow and the net present value of the project

to the private owner/financer.



In order to test the sensitivity of the analysis to changes in
particular assumptions, the models were run using the ranges of

assumptions discussed above.

1. The State®s Cost
Exhibit 11 shows the breakeven curve of the cost to the
State under public versus private financing. In the region

above and to the left of the breakeven curve, the cost to
the State 1is lower under private ownership/financing. In
the region below and to the right of the breakeven curve,

the cost to the State 1is lower wunder public ownership/

financing. Thus, for any given rental rate, private owner —
ship becomes less costly as the State®"s discount rate in—
creases. Similarly, for any given discount rate, public

ownership becomes less costly as the rental rate increases.

In order to make these comparisons, the incremental costs
and revenues to the State were isolated under both arrange—
ments. Under public financing, the incremental cost to the
State 1is the debt service and the incremental revenue Iis
the rent paid by commercial/retail tenants. Under private
financing, the incremental cost is rent paid by the State

and the incremental revenue is the Ground Lease rent.

Exhibit 11l shows the net present value of the State®s cost
under private versus public financing under the Tfive dis—
count rates and 16 rental rates utilized. Appendix A con—
tains the worksheets that support the wvalues shown in
Exhibit 111I.
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EXHIBIT 111
Page 1 of 5

ANCHORAGE STATE OFFICE BUILDING

Present Value of Cost to State (in 000 %)
Public Versus Private Financing

Discount Rate =

Public Private
Rental Rate Ownership/Financing Ownership/Financing

$3.00 $194,082 $215,700
3.10 193,626 221 ,025
3.20 193,169 226,349
3.30 192,713 231 ,674
3.40 192,256 236,999
3.50 191 ,800 242,323
3.60 191,344 247,648
3.70 190,887 252,973
3.80 190,431 258,297
3.90 189 ,974 263,622
4.00 189,518 268,946
4.10 189,062 274 ,271
4 .20 188,605 279,596
4.30 188,149 284,920
4.40 187,692 290,245
4.50 187,236 295,570

8%



EXHIBIT 111
Page 2 of 5
ANCHORAGE STATE OFFICE BUILDING

Present Value of Cost to State (in 000°s)
Public Versus Private Financing

Discount Rate = 10%
Public Private
Rental Rate Ownership/Financing Ownership/Financing

$3.00 $183,352 $176,059
3.10 182,975 180,459
3.20 182,598 184,860
3.30 182,220 189,261
3.40 181,843 193,661
3.50 181,466 193,062
3.60 181,089 202,463
3.70 180,712 206,863
3.80 180,334 211,264
3.90 179,957 215,665
4.00 179,580 220,065
4.10 179,203 224 ,466
4.20 178,826 228,867
4.30 178,448 233,267

4 .40 178,071 237,668
4.50 177,694 242,069
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EXHIBIT 11
Page 3 of 5

ANCHORAGE STATE OFFICE BOILDING

Present Value of Cost to State (in 000"s)
Public Versus Private Financing

Discount Rate = 10.5%
Public Private

Rental Rate Ownership/Financing Ownership/Financing

S3.00 $181,216 $167,982
3.10 180,855 172 ,193
3.20 180,494 176,404
3.30 180,133 180,615
3.40 179,772 184,826
3.50 179,411 189,037
3.60 179,050 193,247
3.70 178 ,689 197,458
3.80 178,328 201,669
3.90 177,967 205,880
4.00 177,607 210,091
4.10 177,246 214,302
4.20 176,885 218,513
4.30 176 ,524 222,724
4.40 176,163 226,934
4.50 175,802 231 ,145
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EXHIBIT 111
Page 4 of 5

ANCHORAGE STATE OFFICE BOILDING

Present Value of Cost to State (in 000"s)
Public Versus Private Financing

Discount Rate = 11.0%

Public Private
Rental Rate Ownerslip/Financing Ownership./Financing

$3.00 S179 255 S160 504
3.10 178 910 164 539
3.20 178 564 168 573
3.30 178 218 172 608
3.40 177 872 176 643
3.50 177 526 180 677
3.60 177 181 184 712
3.70 176 835 188 746
3.80 176 489 192 781
3.90 176 143 196 815
4.00 175 797 200 850
4.10 175 451 204 884
4.20 175 106 208 919
4.30 174 /60 212 953
4.40 174 414 216 988
4.50 174 068 221 022

-14-



EXHIBIT 111
Page 5 of 5

ANCHORAGE STATE OFFICE BOILDING

Present Value of Cost to State (in 000"s)
Public Versus Private Financing

Discount Rate = 11.5%

Public Private
Rental Rate Ownership/Financing Ownership/Financing

$3.00 $177,454 $153,570
3.10 177,122 157,440
3.20 176,790 161,311
3.30 176,458 165,181
3.40 176,127 169,052
3.50 175,795 172,922
3.60" 175,463 176,793
3.70 175,131 180,663
3.80 174,799 184,534
3.90 174,468 188,404
4.00 174,136 192,275
4.10 173,804 196,145
4.20 173,472 200,016
4.30 173,141 203,886
4.40 172,809 207,757
4.50 172,477 211 ,627
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Under both arrangements, the State pays the operating
expenses. Thus, as noted earlier, operating expenses do
not affect the comparison. However, the net present value
of operating expenses was calculated and shown 1in Appendix
A in order to be consistent with the analysis in our pre—

vious reports.
Net Present Value to the Private Owner/Financer

In order to estimate the value of the project to the pri—
vate owner/financer, net cash flow statements were gener—
ated wusing both the 18 year and the 40 year depreciation
schedules under tge 16 rental rates. The corresponding net
present values were calculated using discount rates of 124
and 14% (which are the two 1interest rates assumed for the

private owner/financer).

Exhibit 1V shows the net present value to the private
owner/financer under the two depreciation schedules, 16
rental rates, and two discount rates. Appendix B contains

the worksheets that support the values shown 1in Exhibit IV.



NET PRESENT VALOE TO PRIVATE OWNER/FINANCER
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.50
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18 Year Depreciation Schedule
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EXHIBIT 1V

Page

Private Owner/Financerls
Discount Rate

12%

$3,106

5,276

7,446
9,616
11,786
13,957
16,127
18,297
20,467
22,637
24 ,807
26,977
29,148
31,318
33,488
35,658

14%

$4,549

6,413

8,277
10,141
12,006
13,870
15,734
17,598
19,462
21,326
23,190
25,054
26,918
28,782
30,646
32,510

1 of 2



EXHIBIT
Page

NET PRESENT VALDE TO PRIVATE OWNER/FINANCER

Rental
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.00
.10
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.80
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.00
.10
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.40
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Rate

40 Year Depreciation Schedule
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Private Owner/Financerls
Discount Rate

12y

$(12,625)
(10,454)
(8,284)
(6,114)
(3,944),
(1,774)
396
2,566
4,737
6,907
9,077
11,247
13,417
15,587
17,757
19,928

14y

$(10,650)
(8,786)
(6,922)
(5,058)
(3,193)
(1,329)
535
2,399
4,263
6,127
7,991
9,855
11,719
13,583
15,447
17,311

v
of

2



APPENDIX A

Worksheets For Net Present Values ol Cost to the State

Under Public Versus Private Financing
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APPENDIX B

Cash Flow Statements and Worksheets for Net

Present Values to the Private Owner/Financer
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PURPOSE OF THE REVIEW

In accordance with the provisions of Title 24 of the Alaska
Statutes, a performance review of the Office of the Governor,
Alaska State Commission for Human Rights was requested by the
Legislative Budget and Audit Committee. Our review was conducted

to:

1. Evaluate program objectives and performance measures
set forth in the budget documents;

2. determine the extent to which program objectives are
being accomplished; and

3. evaluate the Commission®"s operating efficiency,
effectiveness and economy.
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ORGANIZATION AND FUNCTION

The Alaska State Commission for Human Rights (ASCHR), was
created by Legislative Authority as set out in AS 18.80.010-
300 in 1963. Its purpose is to identify and eliminate
discriminatory practices within Alaska and to remedy its
effects on Alaskan citizens. There are seven ASCHR
Commissioners appointed by the Governor and approved by the
Legislature, who serve five year terms. They choose a
chairperson from among themselves and also appoint an
Executive Director who is subject to approval by the Governor.

Under the authority of the Executive Director are three
regional Assistant Directors each of whom are in charge

of their respective investigative units. In addition, the
Executive Director supervises the administrative branch of
ASCHR, the Systemic (class-action) Unit, and the Hearing Unit.

The Legislature intended ASCHR to be more than a "complaint-
taking" agency and thus empowered it with two basic functions -
that of Public Education and Enforcement of Human Rights law.

Public Education

Ignorance of the law is a major contributor to discriminatory
practices. Therefore, public education is a major function of
ASCHR.

Enforcement

Discrimination 1is alleged in the form of a complaint filed with
ASCHR at any of its branch locations (Anchorage, Fairbanks, or
Juneau). If after initial fact-finding a complaint appears

to have potential merit, further investigation ensues. Such an
investigation finds evidence of discrimination or a lack
thereof, and fosters a determination by the Executive Director.
The determination may be one of "no probable cause™ 1in which
the complaint is dismissed, or ASCHR may find "probable cause"
after which negotiations begin to arrive at a mutually
satisfactory settlement between the two parties to the complaint.
Unsettled findings may go as far as a public hearing, after
which the Commissioners determine the settlement. Either party
may appeal the Commission®s decision to the Superior Court.

AGENCY STATISTICS

FY 75 FY 76 FY 77 Fy 78 FY 79
General Fund Appropriations $198.5 $405.3 $626.1 $838.2 $883.3
Number of Employees 8 14 19 20 20

Number of Cases Closed (on
calendar year basis) 411 586 637 525 Note 1

Note 1 - See Appendixes A through C for case statistics for FY 79.
STATE OF ALASKA DIVISION OF LEGISLATIVE AUDIT



SUMMARY OF REPORT CONCLUSIONS

Our review of the Alaska State Commission for Human Rights
shows that certain changes and improvements are needed in
order for the Commission to better accomplish its objectives.

ASCHR should allow its federal counterpart, the Equal Employment
Opportunity Commmission (EEOC), to process all employment
discrimination complaints within its jurisdiction. The

federal government is required by law to handle cases of

this nature if they are not processed by the individual

states (see Recommendation No. 1).

The statutes and regulations governing ASCHR should be
revised since many are inadequate for carrying out the
Commission®s statutory purposes (see Recommendation No. 2).
In addition, AS 23.10.155-185 should be repealed to eliminate
duplication of statutory authority between the Department of
Labor and ASCHR (see Recommendation No. 3).

The ASCHR should process complaints in a more timely manner
and implement procedures to eliminate the case backlog (see
Recommendation No. 4).

The Commission should submit journal vouchers, which properly
allocate its Fiscal Year 1980 appropriation between authori-
zation-expenditure accounts, to Budget and Management for
approval (see Recommendation No. 5).

ASCHR"s procedures for monitoring the billing and collection

of federal funds should be improved to avoid any delay 1in
receiving EEOC contract funds (see Recommendation No. 6).
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FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

ASCHR should allow its federal counterpart, the Equal Employment
Opportunity Commission (EEOC), to process all employment
discrimination complaints within its jurisdiction.

During our review, we noted that the Alaska Human Rights
Commission utilized basically the same rapid charge processing
system as 1its federal EEOC counterpart. The main difference

in the two systems 1is that ASCHR has an additional stage of
processing, administrative hearings, prior to any cases entering
the court system.

Also, the federal EEOC agency reviews closed employment
discrimination cases for acceptance, according to a contract
between the two agencies, in order that ASCHR may receive
federal contributions to its costs of processing complaints.
This contribution of federal dollars 1is not intended to reimburse
ASCHR for costs of processing, but is just a contribution to
total costs. In fact, both the EEOC and ASCHR have stated
their accounting systems do not provide data to calculate

costs per individual case. Thus, the federal contribution
cannot be based on ASCHR®"s actual processing costs, buc instead
on an arbitrary allocation.

A complaint processed by ASCHR must meet federal standards to
be accepted as a charge processed under the contract. The
Director of the EEOC Seattle regional office stated that

99% of employment cases processed by ASCHR were accepted by his
office.

Therefore, it is evident EEOC could become responsible for a
majority of employment discrimination comp*. > s now processed
by ASCHR because:

1. Under federal law (Title VIl - Equal Employment
Opportunity) discrimination cases in employment
must be processed.

2. The complaint processing systems of both EEOC and
ASCHR are very similar; and

3. Historically, a high rate of cases processed by

ASCHR have met the federal standards for processing
cases of this nature.
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This alternative would substantially reduce the scope of
activities of ASCHR as 76% (415 cases) of the 544 open

cases at June 30, 1979 were employment discrimination cases
over which the EEOC has co-jurisdiction. Over the remaining
24% (87 cases) the EEOC does not have co-jurisdiction, as
the Alaska state discrimination laws are broader in some
areas than the federal laws, 1i.e. age discrimination and
discrimination against pregnant women.

In Fiscal Year 1980 ASCHR was appropriated $1,016,600, of
which $128,500 (13%) were federal funds from EEOC. This
alternative would eliminate the receipt of the federal funds
and should substantially reduce the $888,100 (8.3 state
funded portion of ASCHR"s budget.

Recommendation No. 2

The statutes and regulations governing ASCHR should be
revised.

We determined through 1interviews and questionnaires that the
statutes and regulations governing ASCHR are inadequate for
carrying out its statutory purposes. Many examples were
received from the staff and attorneys who practiced before

the Commission or served as hearing examiners. (See Appendix
D for summary of the responses to the questionnaire). The
following are examples of inadequacies in the present statutes
and regulations:

1. The definition of "physically handicapped"” and
"employer"™ need to be clarified.

2. The statutes should be clarified as to whether
or not ASCHR has authority to award damages.

3. The definition of "unlawful discriminatory practice"
includes only those unlawful discriminatory practices
specified at AS 18.80.220 through AS 18.80.255.

This definition should be revised to include
AS 18.80.260 which deals with coercion.

In a current case a motion for dismissal has been
filed because of this outdated definition, causing
delay in the hearing process and the necessity of
additional funds to be expended to process the
complaint.

4. Presently, ASCHR has not promulgated any regulations

concerning the resolution conferences which are
utilized in its complaint processing system.

STATE OF ALASKA 8 DIVISION OF LEGISLATIVE AUDIT



5. AS 18.80.120 states that ASCHR is not bound by the
strict rules of evidence, prevailing in courts of
law or equity. In addition, the Commission is
exempted from Article 8, Administrative Adjudication,
under the Administrative Procedures Act, AS 44.62.
Even though AS 18.80.050 states that the Commission
shall adopt procedural and substantive regulations
necessary to implement AS 18.80, the Commission has
not promulgated sufficient regulations on hearing
procedures.

The 1inadequacy of hearing procedures has caused
delays 1in the hearing process. ASCHR 1in-house legal
counsel and the respondent®s attorney generally agree
to the Civil Rules of Court prior to a hearing,
however, 1in a pending case the respondent®s attorney
has refused to make such an agreement. Again, this
has caused delay in the hearing process which causes
additional funds to be expended to process the
complaint.

Recommendation No. 3

AS 23.10.155-185 should be repealed to eliminate duplication of
statutory authority between the Department of Labor and
ASCHR.

The Department of Labor has duplicate statutory authority

(AS 23.10.155-185) to investigate and hear complaints of
discrimination concerning equal pay for women. Under AS 18.80.
220(1) ASCHR has authority to investigate and hear complaints
where a person 1is discriminated against in compensation on the
basis of sex where reasonable demands of the position do not
require age, physical handicap, or sex distinction.

Costs were incurred by the Department of Labor to process five
cases under AS 23.10.155 during the past three years. Since
ASCHR is funded and staffed to handle the processing of
discrimination complaints the State has expended unnecessarily
additional funds to have the Department of Labor, Wage and
Hour/Mechanical Engineering Division process cases of a
similar nature.
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Recommendation No. 4

ASCHR should process complaints in a more timely manner and
implement procedures to eliminate the case backlog.

This Recommendation is subordinate to Recommendation No. 1
which provides for a substantial reduction in the scope of
ASCHR activities. IT Recommendation No. 1 is implemented,
this Recommendation should not be considered.

In a review of 144 out of 479 cases closed during Fiscal Year
1979, we determined the average processing time for the three
major stages at which cases are closed. These processing
times were as follows:

Average

Stages Processing Time
Cases closed after resolution conference 15.0 Months
Cases closed after conciliation conference 28.6 Months
Cases closed after public hearing 40.9 Months

We also aged the 544 cases open at June 30, 1979 and found that
447c were less than one year old; 49% were from one to three
years old; and 7% were greater than three years old.

In order to reduce the processing time and the case backlog of
the Commission, we recommend the following:

1. ASCHR should seek full funding of its authorized
positions.

The Commission®s Fiscal Year 1980 budget received

a reduction of approximately 10% which required the
agency to reduce expenditures in all areas of its
operations. Specifically, it has been necessary

to allow two field representative (investigator)
positions to remain vacant after employees terminated
in order to meet Fiscal Year 1980 budget. In
addition, the administrative staff was forced to allow
one clerical position to remain open. These reductions
will add to the delay of processing complaints and
case backlog.

2. The last phase of the rapid charge processing system
of separating the backlog from the frontlog of cases
should be implemented by ASCHR~"

The most recent contract with the federal Equal
Employment Opportunity Commission (EEOC) 1in which
the State is to receive $350 per charge processed
was apportioned between the Commission®s frontlog
and backlog of cases.
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Between November 1, 1979 and October 31, 1980 the
Commission must process 100 new cases (cases Tiled
after October 1, 1.979) and 235 backlog cases.

If ASCHR 1is unable to meet this contractual
obligation with EEOC, the subseauent year"s contract
will be reduced proportionately by the number of
cases that ASCHR was unable to process. The Director
of EEOC"s Seattle regional office has expressed
concern over the Commission®s ability to meet its
contractual obligations with its present reduction

in staffing.

Thirty-four percent of the cases closed during Fiscal Year 1979
were closed due to either withdrawal of the complaint or

failure of the complainant to proceed. Our interviews with
staff members indicated that in the older cases it was sometimes
difficult to find the complainant, witnesses, and/or the
respondent. ASCHR should evaluate the effectiveness of the
separation of backlog from frontlog cases within a one year
period and implement additional procedures to improve processing
time and to reduce backlog as necessary.

Recommendation No. 5

ASCHR should submit journal vouchers, which properly allocate
its Fiscal Year 1980 appropriation between authorization -
expenditure accounts, to Budget and Management for approval and
further processing.

The Commission®"s Fiscal Year 1980 appropriation has not been
properly allocated between accounts on the Current Authorization/
Balances Report.

Section 6762 of the Administrative Manual states that
authorizations are maintained in the same degree of detail as

shown in the Budget Act. IT it is necessary for the agency to
exercise a greater degree of control additional authorization -
expenditure accounts may be maintained. Section 6774 requires

an agency to submit journal vouchers transferring an
appropriation between authorization accounts to Budget and
Management for approval prior to being processed by the Division
of Finance.

The authorization - expenditure accounts for the Commission do
not reflect the amounts of the appropriation allocated to the
administration, 1investigations, hearings or public education
functions per ASCHR"s internal financial management plan, and
therefore negates their efforts to maintain control over
expenditures under each of its functions. Further, the portion
of the appropriation funded by a contract with the federal
Equal Employment Opportunity Commission should be separately
accounted for to ensure that the contract is not violated by

supplanting state appropriated funds with federally appropriated
funds.
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Recommendation No. 6

The Commission should improve its procedures for monitoring the
billing and subsequent collection of federal funds.

The Commission does not maintain adequate records of its federal
Equal Employment Opportunity Commission contracts and billings.
During our review, we noted that the Commission could not
readily determine the status of their EEOC contract billings

and were uncertain whether the State®"s accounting records
properly reflected contract activities.

This was created in part by the inconsistent methods of
carrying forward the continuing balance of EEOC funds at the
beginning of each Fiscal Year from 1976 through 1980.

To avoid any further confusion or possible delays in billing
for EEOC contract funds, the Commission snould establish files

with a copy of the contract and associated billings. In
addition, the billings should be reconciled monthly to the
Revei.ue Journal in a timely fashion. A review of the billings

for the past four to five years should be performed to ensure
that the federal funds have properly been accounted for.
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APPENDIX A

SCHEDULE OF CASE ACTIVITY
ForFiscalYear 1979

Cases Open at End of PriorPeriod 654
New Filings This Period 369
Cases Closed This Period 479
Cases Open At End Of This Period 544

ANALYSIS OF NEW FILINGS

BY TYPE

Percent of
Type Number of Cases Total Cases
Coercion 2 0.5%
Employment 322 87.2
Finance 5 1.4
Government Practices 18 4.9
Housing 9 2.4
Public Accommodations 11 3.0
Retaliation 1 0.3
Other 1 0.3
Total 369 100 07.
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APPENDIX B

ANALYSIS OF CASES CLOSED

BY TYPE

Percent of
Type Number of Cases Total Cases
Coercion -0- -0-7.
Employment 436 91.0
Finance 10 2.1
Government Practices 12 2.5
Housing 11 2.3
Public Accommodations 9 1.9
Retaliation -0- -0
Other 1 0.2
Total 479 1000«
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APPENDIX C

ANALYSIS OF OPEN CASES

BY TYPE

Percent of
Type Nximber of Cases Total Cases
Employment (Note 1) 502 92.3%
Finance - 0. - 0.
Government Practices 23 4.2
Housing 9 1.7
Public Accommodations 10 1.8
Total 544 100.0%

Note 1

Includes 415 cases or 83% which were co-filed with the federal
Equal Employment Opportunity Commission.
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APPENDIX D

* QUESTIONNAIRE TO ATTORNEYS WHO HAVE PRACTICED
BEFORE THE ALASKA STATE COMMISSION FOR HUMAN RIGHTS

Instructions

Please complete the following schedules regarding the Human
Rights Commission®s authority and procedures.

1. Evaluate the statutory authority in the following areas

(consider clarity, relevance, and effectiveness to the
Commission®s activities):

Please cite

statutory
section &
briefly
explain.
"See following
page for
& 47yJ / Jy 7 comments”’.
Complaints 4 12 2 2 1 y
Investigation & _
Conciliation 5 9 5 1 2 1
Hearing 6 7 3 3 0 2
Orders 49 2 5 0 1
Enforcement 6 5 3 2 0 4
Discriminatory practices
prohibited o7 2 2 2 1
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Question No. 1 - Comments:

1. HRC extremely difficult group to deal with. Need people who
have experience with employers and their problems.

2. Shouldn®"t provide for Executive Director filing. Lack of
due process and equal protection. Should spell out tliat
marital status discrimination not just for females.

3. HRC staff not impartial. |Investigates only one side of
complaint. Respondent should have equal discovery as
commission. No time limit on investigative stage. Need
more specific procedural details. Hearings not impartial.
Upon groundless findings complainant should pay respondent®s
attorney fees and others.

4. Complaints should list witnesses. Commission remedies are
unfair and unjust. Need qualified hearing examiner.
Should have standard APA. AS 18.80.145. ~Should be revised
so defendant can serve a copy. Age and religion should
be in line with federal discrimination coverages.

5. Lack of svecificitii of charges. .
2. Evaluate HRC regulations in the following areas (consider
clarity, relevance and effectiveness to the Commission®s
activities):

roroor )
‘ // / // //<j':> M\ <=please cite

<f /J / J # statutory
I section &
q/~/ /V#I// /0 briefly
« 5 ! explain.
v> P O@’AHI gi? "See following
a page for
Complaints = 8 5 3 r 1
Investigation &
Conciliation 3 9 3 4 2 1
Hearing 3 7 2 5 2 2
Orders 3 12 2 3 0 1
Enforcement 3 7 4 2 1 4
Discriminatory practices
prohibited 5 9 2 1 1
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Question No. 2 - Comments:

1. HRC needs its regulatory authority severely circumscribed.
Authority given abuse. No longer serve in public interest.
Should be bound by EEOC guidelines. Discovery procedures
are atrocious.

2. Absence of regulation of due process and equal protection.

3. Should list witnesses. Commission should state relief
sought. Guidelines have no lawful authority. Interrogatory
period too short. Hearing examiner should have pre-trial
authority. Should be rule - dismissing case if not prosecuted
within one year.

4. Inadequate regulations.

5. More specificity in complaints, detail guidelines.

6. Investigation should be quick.

7. More precise regulations3 and procedures.

8. Lack of regulation on discovery rules and resolution conference.

9. Commission needs to divulge information at oox early stage
in proceedings.

3., To what effect, 1i1f any, are the Commission®s resolution
conference procedures in resolving complaints?
1 2 1 very Effective
14 1 Effective
13 \ Marginal or borderline
15 1 lIneffective

1, 1 Very Ineffective

1# 1 No basis to judge
Comments:

1. Inflexible and rigid in approach. Tied in»0 a preconceived
notion of facts and outcome.

2. Poor quality of investigations. More should precede
conference.
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3. Comments (Cont®d.)
3. No expressed authority for holding resolution conference.
Commission staff are poor mediators.
4. Effectiveness depends on person.
5. Should have complete investigations before conference.
6. Limitation should be set on investigation. Respondent is
forced into settlement due to cost.
7. Confusion may exist between "objective"™ role of investigator
and the "protective" sanction of the Commission.
8. HRC not aggressive at hearing. Little pressure for respondent
to settle.
9. Commission assumes guilt.
10. Procedures encourage distrust.
11. Lack of legal training of commission members causes cases not
to end at conference.
12. Saves significant effort by resolving questions of complainant
In initial stages.
4. To what effect, if any, are the Commission®s procedures for
conciliation conferences in resolving complaints?
12 1 Very Effective
Effective
m Marginal or borderline
m Ineffective
m Very Ineffective
1 2 1 No basis to judge
Comments:

1. Agent unwilling to negotiate relevant terms.

2. Urmbstantiated testimony and ability to prevent other
side from seeing evidence causes overturned findings.
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4. Comments (Cont"d.)

Effectiveness depends on person.
Conciliation conference exist only on paper.
Faster case handling.

Commission evidence is bias in favor of complainants
especially if female or minority.

Essential to prevent unnecessary litigation when
probable cause determination is made.

5. Are the hearing procedures legally proper?

Yes

77 No 6

If no, please list procedures which need to be added,
amended and/or deleted.

Comments:

1.

Denies due process to employer to make them come
forward 3 or 4 years after incident.

HEC regulations give substantial latitude to hearing
officer which doesn t insure legal hearings.

Lack of due process and equal protection taints
hearings.

Need evidence rules.
Procedures not efficient.

Discovery rule should be from Alaska Pules of Civil
Procedure.

Move specific discovery rules. Need procedures to
challenge examiners.

Commission members need to be instructed on their
procedures.
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6. How efficient are the Commission®s hearing procedures?
Very Inefficient*
Inefficient™*
Marginal or borderline
Efficient

Very Efficient
*Please list procedures which need to be added, amended
and/or deleted.
Comments:
1. Should acquire more attorneys rather than lay people.

2. Lack of discovery. lInability to compel adverse
witness to be present.

3. Hearing procedures need constitutional scrutiny under
due process clause.

4. Should have one year limitation, afterwards dismiss
case.

5. Hearings are too slow. Heed permanent hearing examiner.
6. More explicit procedures.
7. Inadequate documentation on procedural questions.

8. Hearing examiner is incapable of conducting hearing.

7. Any additional comments.
Comments:
1. HRC administers and maintains an important responsibility.

2. HRC dominated by social zealots with little s"nsitivity.
Should confine themselves to systematic discrimination.

3. HRC should adopt regulations requiring parties to proceed
in a diligent manner to avoid lack of due process.
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Comments (Cont"d.)

4. HRC poorly administered. |Investigation and conciliation
process lacks semblance of due process.

5. Commission is poorly run. Heed efficient and professional
staff.

6. Over-worked and incompetent staff.
7. Time limitations are too brief.

8. Need regulation on costs and attorney fees against
respondent.

9. Systemic Unit work needs regulations.
10. Investigators lack training.

11. Commission needs upgrading. Over-worked staff. More
attorneys needed.

12. Experience with HRC was good. Attorneys and investigators
were helpful and candid in approaching sex discrimination
cases.

15. Commission are complainant prone.

14. Increase investigators and reduce salary.

1$< Need careful screening. More streamline process.

16. HRC is bureaucratic. Valid claims wait 2 to 3 years before
receiving hearing. Have untrained personnel. Due process
rights of respondent non-existent. Members need training in
discrimination and constitutional law. Commission should
follow EEOC procedures.

Note 1

Number of questionnaires sent to attorneys

practicing before the ASCHR. 41
Number of responses received. 23
Response rate. 56%
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I JAY S. HAMMOND, BOYERNOR

HI MAV MIGHTS COMMISSION g EaLath Avente

S
December 4, 1979 RECE'VED

.DEC 5 19(S
Mr. Gerald L. Vfilkerson
Legislative Auditor LEGISLATIVE
Pouch W AUDIT

Juneau, AK 99811
Dear Mr. Wilkerson,

The following are responses of the Human Rights Commission to
the six recommendations dated October 15 (received in my office
November 27) growing out of your agency"s performance review of
the Human Rights Commission.

Recommendation Number 1: ASCHR should allow its federal coun—
terpart, the Equal Employment Opportunity Commission (EEOC), to
process all employment discrimination complaints within its
jurisdiction.

This recommendation suggests that the Legislature force the
Commission, by way of further budget reductions, to stop
enforcing most of Alaska®s laws against employment discrimin—
ation. Employment discrimination is the most common allegation

filed with the Commission. Eliminating employment discrimin—
ation is the key to economic self-sufficiency, decent housing,

credit and business opportunities for minority groups, women,

the elderly, handicapped and others protected by civil rights

legislation.

Elimination of the Commission®s work on this subject in favor
of the federal government would be the most serious step back-—
wards for civil rights in Alaska®"s history. It is contrary to
the thrust of the Alaska constitution and completely at odds
with this state®s historic struggle to free 1itself from the
dictates of the federal government. Finally, the recommen—
dation 1is contrary to the intent of the federal employment
discrimination law.

That federal law prohibits EEOC from beginning investigation of
a case for 60 days if a state has the authority to deal with
the 1issue. EEOC 1is reguired to grant "substantial weight to
the fin~l Tfindings and orders"™ of state civil rights agencies.
Funding 1is made available by this statute for these state
activities. Federal court decisions have consistently cited
the intent of Congress to keep the federal government out of
civil rights matters if a comparabable state capacity exists.
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Except for a very few states in the deep South, every state in
the nation has an agency like this Commission for resolving
employment discrimination complaints before they become
"federal cases". IT this recommendation 1is adopted, Alaska
will become the first state in the nation to abandon its rights
as a state in the civil rights area.

Alaska has the right under many other federal laws to keep the
federal nose out of its tent. We do not hear the Audit Divi—
sion urging Alaska to withdraw from its right to regulate the
environment, manage Ffish and wildlife, maintain truth in lend—
ing, highway safety, safe working —conditions and ensure
untainted meat and poultry. This recommendation 1is limited to
the civil rights of Alaskans.

In each of these other laws Congress has expressly provided for
the states to take the lead. The federal policy is to use
federal enforcement as a last resort; enforcement agents are
allocated only on a limited basis and mostly to those areas
where states are unwilling to "clean their own houses".

There is no guarantee that EEOC would be responsive to Alaskans
if this recommendation were adopted as an alleged economy
measure. EEOC would probably not open an office here; its
Seattle office would receive only a trickle of complaints as
the public quickly realized that distant federal civil rights
agents would give Alaskans, particularly those in rural areas,
no better consideration than Alaskans are accustomed to
receiving at the hands of any other federal agent who does not
live here and does not know local conditions.

We also doubt that employers would express a preference for
responding to the orders of federal agents, or for fighting
lawsuits in federal court. The Commission holds informal
administrative hearings before Alaskan Commissioners when its
staff cannot resolve a case; EEOC brings suit in federal court
at that stage .

EEOC cannot enforce the higher standard for non-discrimination
which exists under Alaska state law. According to the Alaska
Supreme Court:

...we have repeatedly recognized that [Alaska“"s
employment discrimination law] 1is not only "modelled
on" the federal law, thus making federal case law
more relevant, [citation omitted], but is intended to
be more broadly interpreted than federal law to
futher the goal of eradication of discrimination,
[citation omitted] Wondzell v. Alaska Wood Products,
(Docket No. 1720, June 1, 1979.)

The Commission 1is processing cases under standards which have

been found to provide a superior level of protection for the
civil rights of Alaskans. Because the federal law is weaker,
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EEOC is powerless to maintain this standard. This 1is true not
only in those cases which the Commission can handle and which
EEOC cannot, but also in those cases 1in which both agencies
have jurisdiction. (Your report indicates 87 cases as of June
30, 1979 in which EEOCdid not have jurisdiction: we believe
this 1is a subtractionerror and that the <correct figure,
according to our computerized records, was 129 cases.)

This recommendation has doubtless been advanced in good faith
by the Audit Division®"s team of certified public accountants.
They are not lawyers or program analysts, of course. Auditors
focus on spending procedures. Unfortunately, auditors are not
always equipped to perceive legal and ethical obligations which
a state constitution can place upon a legislature and an execu—

tive agency. The Alaska Constitution commands the Legislature
to "implement"™ 1its equal rights provision. Fundamental moral
and ethical considerations underlie it. A legislatively-man—

dated refusal to process most employment discrimination cases
under state law would run counter to these constitutional
obligations.

The 1lack of understanding which this recommendation exhibits,
as we argued repeatedly during the course of the audit, can
create a serious civil rights problem in Alaska. It will be a
disappointing chapter in Alaska history if the next few months
bring us a campaign 1in support of this recommendation by those
who oppose effective civil rights enforcement in the face of
consternation and protest from those the lavw/ protects. We
herefore urge the Legislature to reject Recommendation Number
promptly.

Recommendation Number 2: The statutes and regulations govern—
ing ASCHR should be revised.

The Commission welcomes the support of the Legislative Audit
Division 1in recognizing the need to update the Commission®s law
and regulations. The Legislature™s last major revision of the
statute and the Commission®s major updating of its regulations
occurred in 1975. Since then, more sophisticated procedures
have been tested out and have <created a need for Tfurther
refinements. As you correctly noted, certain individual cases
have also raised issues v/hich should now be dealt with, either
through statutory changes or amendments to regulations. That
process 1is already 1in progress. Although our internal review
is very broad, there were certain specific concerns voiced 1in
your report:

1. The words "physically handicapped"” are not defined in
the statute, but the, Commission has attempted to do so in
its regulations at 6 AAC 30.170(b). This definition was
adopted after a study of similar definitions 1in other
jurisdictions. The Commission suggests that the Legis—
lature examine this regulation to determine whether it



meets Legislative intent, preserving the option of defin—
ing these words in the statute-if the Legislature believes
such to be appropriate.

2. The definiton of "employer” at AS 18.80.300(3) 1is
worded in such a way that it invites some -entities,

including the University of Alaska, to argue that they are
not subject to the jurisdiction of the Human Rights Com—
mission. The Alaska Supreme Court implied agreement with

this position in a footnote in the Brown v. Wood case. The
problem stems from an ambiguous reference to non-profit

"association or corporation”. The Commission would wel—
come any clarification by the Legislature of what entities
it wishes to cover. In its cases the Commission has been

asserting jurisdiction over most entities which employ
persons, anticipating that a court challenge would clarify
matters. No such <case has actua®ly been decided by a
court in Alaska, however, and so the time may now be ripe
for action by the Legislature.

3. The only open question concerning damages 1is whether
compensatory and punitive damages are available as reme—
dies for certain types of cases. This 1issue is now pend—

ing before the Alaska Supreme Court in the form of an
appeal from an -order in which the Commission awarded
compensatory and punitive damages to an individual who was
discriminated against in a place of public accommodation.

IT the Commission®s interpretation is sustained, the
Court®"s opinion would obviate the need for clarification
by the Legislature. On the other hand, if this case holds
that the Commission does not have such authority, then
would be the appropriate time for the Legislature to
consider that 1issue. The decision will not necessarily
clarify the Commission®s authority 1in employment dis—
crimination cases, however, although the authority to
award back pay, the most common remedy, 1is clear.

4. As your report points out, the definition of "unlaw-—
ful discriminatory practice” 1is at 1issue 1isi a case now
pending before the Commission. For this reason, the

Commission does not wish to prejudice 1its forthcoming
decision on this case by commenting on your recommendation
at this time.

5. The Commission 1is currently at work preparing amend-—
ments to regulations governing the 1investigative process.

These will reflect 1its current practice of conducting
resolution conferences as part of the investigative stage
of processing complaints. The purpose of such a regula—
tion is to inform the public more adequately of procedures

the Commission uses.

6. Regulation changes are also currently in process to
further define the procedures the Commission wuse. at

-4-
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administrative hearings. Existing hearing regulations
govern subpoenas, depositions, hearing notices and ans-—
wers, powers and duties of Examiners and Commissioners
during hearings, transcripts, orders, and reopening of
proceedings. These regulations do not adequately set
standards for discovery by the parties to the adminis—
trative hearing, or specify what rules of evidence will be
employed, however. It is in these areas that the Commis—
sion is currently working to draft amendments.

Recommendation Humber 3: AS 23.10.155-185 should be repealed
to eliminate duplication of statutory authority between the
Department of Labor and ASCHR.

The Commissioner of Labor previously agreed, 1independent of
your study, that the Commission should take over enforcement of
equal pay violations. The Commission 1is prepared to accept
this assignment, if that is the wish of the Legislature. It is
not clear whether the best course 1is to repeal AS 23.10.155-
185, leaving undisturbed the analogous Human Rights provision
at AS 18.80.220(a)(5). It might be preferable to transfer to
the Commission certain provisions of the statutes now adminis—
tered by the Labor Department and repeal what now appears in
the Human Rights Law. The reason for this approach would be to
preserve an interpretation of the Labor Department 1law which
has already been 1issued by the Supreme Court of Alaska 1in the
Brown v. Wood case. This approach would also make it clear
that the University is covered by equal pay legislation. We
suggest that the advice of the Department of Law, Legislative
Research, and the Commission on the Status of Women be sought
on this question.

Recommendation Number 4: ASCHR should process complaints in a
more timely fashion and implement procedures to eJiminate the
case backlog.

This recommendation becomes more clear upon reading the two
sub-recommendations contained within this section. Your report
describes the substantial difficulty which exists at present
with the processing of backlogged cases because of the budget
reduction the Commission is experiencing during the current
fiscal year.

t;j Governor®"s Budget Review Committee has granted the Human
Rights Commission a $200,000 increase from a floor established

at a level equal to 95% of 1its current (FY80) budget. This
increase would return the Commission to 1its Tfull staffing
level. Additionally, the increase would enable some expansion

of the Commission®s Systemic Program under which it examines
major 1issues of discrimination affecting many people with a

single case. IT the Governor"s budget for the Commission is
accepted by the Legislature, your recommendation will have been
substantially implemented, although with significant delay

caused by the funding reduction 1in the current budget year.

-5-
24 (e)



Your second recommendation associated with Recommendation
Number 4 was implemented before it was made, effective with the

October 1 EEOC contract. All charges received after October 1
are to be completed with an average processing time of 180
days. On these cases there will be heavy emphasis on negoti—
ated settlements at the -earliest possible time. All cases
received prior to October 1 are considered backlog cases to be
resolved as time permits. Had the Commission continued with

level funding during this FY80 budget year, the .backlog group
of cases would have been eliminateﬁ late in 1900. This date
will be postponed by approximately 2 months and this contract
commitment to EEOC will probably not be met because of the FY30
funding reduction.

Recommendation Number 5: ASCHR should submit journal vouchers,
which properly allocate its Fiscal Year 1980 appropriation be—
tween authorization - expenditure accounts to Budget and Man—
agement for approval ar.d further processing.

The Commission agrees that -expenses charged to the EEOC
account, and that portion of the appropriation originating with
EEOC, should be accounted for separately from the General Fund
appropriation. Steps have been taken to separate out the
Federal authorization so that the EEOC fund balance will be
shown on budget printouts monthly, beginning with the November
30 runs.

Whether the state and federal appropriations should be fully
allocated to the program accounts, however, is debatable.

Further discussions with your staff have surfaced the sugges—
tions that the personal services appropriation and expenditures
need not be allocated to the program accounts, since expendi—
tures are only based wupon estimates (not detailed hourly
records) of how each staff person spends his or her time. We
have accepted your recommendation that most travel, contrac—
tual, commodities and equipment appropriations be allocated to
program accounts. Accordingly, we have elected this option,

effective December 31, 1979.

Recommendation Number 6: The Commission should improve 1its
procedures for monitoring the billing and subsequent collec—
tion of Federal funds.

The difficulty with tracking Federal receipts stems from the
fact that bills are prepared for EEOC at the Commission®s
Anchorage Headquarters office, but Federal checks are sent to
the Governor®s administrative office in Juneau which processes
them to the Commission®s account. We have verified that all but
the two most recent Federal receivables have in fact been col—
lected and posted to our account. The system of tracking this
process at the Commission®s Headquarters office now ensures
that future fund collections will be monitored fully.
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Additional comment; Appendix D

The last appendix to the report merits additional comment in
order to place 1its contents 1in perspective. The audit staff
canvassed "attorneys who have practiced before the Commissior. "
Virtually all of these attorneys are those who have represented
entities charged with discriminatory practices, since few
complainants have the money to hire a lawyer. Therefore the
comments reproduced at Appendix D are one-sided 1in that they
represent only the point of view of those charged with pro—
tecting employers and others from Jliability under the Human
Rights Law.

We believe it is significant that Alaska®"s courts have not
accepted these points of view about the Commission, 1its pro—
cedures, its examiners or 1its staff when these concerns are
raised as issues 1in cases.

A more complete picture of public opinion about the Commission
might have been presented if those who have filed complaints

had been canvassed, too. In the past five years the Commission

has resolved 2452 cases, 146 fewer than it has accepted,

returning losses and other benefits caused by discrimination to
Alaskans in the amount of $2,226,000. That does not include

the ancillary benefit of discriminatory practices which people

abandon voluntarily because they know the Commission will

effectively eliminate it if cases are fTiled. Nor does it
measure the cost savings in public spending on unemployment,

welfare, additional schooling and training, etc., on behalf of
those groups  historically discriminated against when dis—
crimination 1is reduced. That preventive medicine is the Com—
mission"s greatest success, and the best rationale for con-—
tinuing its activities at least at the present level.

The Commission appreciates your concern for its program. We
trust that your alternative to an EEOC takeover of employment
cases, namely, full funding for the Commission, represents a
belief that the Commission is effectively and efficiently
protecting the civil rights of all Alaskans in a Tfashion con-—
sistent with the intent of the Legislature.

Executive Director

cc: Governor Jay Hammond
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December 11, 1979

Members of the
Legislative Budget and Audit Committee:

We have reviewed the response of the Office of the Governor,
Alaska State Commission for Human Rights (ASCHR), to our
preliminary audit. The following are our comments on the
response with .respect to Recommendation No. 1.

Recommendation No. 1

ASCHR should allow its federal counterpart, the Equal Employment
Opportunity Commission (EEOC), to process all employment
discrimination complaints within its .jurisdiction.

ASCHR has indicated complete disagreement with this recommendation
Several of the statements in their response are inaccurate or
misleading:

ASCHR Response

"EEOC would p- z not open an office here; its Seattle office
would receive e a trickle of complaints as the public quickly
realized that discant federal civil rights agents would give
Alaskans, particularly those in rural areas, no better
consideration than Alaskans are accustomed to receiving at the
hands of any other federal agent who does not live here and does
not know local conditions."

Legislative Audit Comment

We believe it is unrealistic to assume EEOC would not open an
Alaska office if they became responsible for a majority of
employment discrimination complaints in this State. The high
level of complaints of this nature would require an adequately
staffed, instate office. Moreover, during a discussion with the
EEOC Regional Director in Seattle, he stated EEOC would have to
open an Alaska office if these responsibilities became theirs.
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ASCHR Response

"We also doubt employers would express a preference for
responding to the orders of federal agents, or for fighting
lawsuits in federal court. The Commission holds informal
administrative hearings before Alaskan Commissioners when its
staff cannot resolve a case; EEOC brings suit in federal court
at that stage."”

Legislative Audit Comment

Whether employers would prefer to be investigated and prosecuted
by state employeesor federal employees 1is conjectural. However,
in this context itis useful to review several statistics on
ASCHR performance:

1. As discussed at Recommendation No. 4, with respect to
the ASCHR cases closed during FY 1979 which progressed
as far as an informal commission hearing, the average
time elapsed from date of complaint to date of hearing
was 40.9 months. We question the quality of services
being provided when conclusions are so untimely.

2. We reviewed 307, of all ASCHR cases closed during FY
1979; 65% were closed for the followingreasons:

31. 2%, No probable cause.
20.67, Failure of complainant to cooperate
or proceed.
13.57c Withdrawal of complaint.
/" 65.37,

It appears that ineffective screening of complaints 1is
a Ffactor contributing to the large ASCHR backlog and
untimely resolution of complaints.

3. As of June 30, 1979, ASCHR had 5// open cases and 24
authorized positions. As of September 30, 1979, EEOC
had approximately 400 open cases and a staff of 77
persons.

We cannot predict an employers preference, as already mentioned;

however, it appears EEOC performance does not compare unfavorably
with ASCHR.

23(b)



ASCHR Response

"(Your report indicates 87 cases as of June 30, 1979 in
which EEOC did not have jurisdiction: We believe this is a
subtraction error and that the correct figure, according to
our computerized records, was 129 cases.)"

Legislative Audit Comment
Our reported figure of 87 cases 1is correct. This 1is the

number of employment related discrimination cases at June 30,
1979, over which EEOC did not have jurisdiction:

ASCHR cases open at June 30, 1979 544
Employment related - EEOC jurisdiction (415)
Cases at June 30, 1979 - no EEOC jurisdiction 129
Employment related ( 87)
Other (housing, public accommodations, etc.) 42

It is apparent there is a serious need for antidiscrimination
activities in Alaska as evidenced by the large number of

complaints which occur. It would be imprudent to suggest
curtailment of a portion of these activities on solely
economic grounds. Ar the same time, it would be imprudent

to ignore an opportunity to let the. Federal Government bear

the cost of scr>e of these activities as long as the quality

or quantity of the service was not diminished. There 1is
evidence indicating federal participation in antidiscriminatory
activities should be at least equal, and perhaps even superior,
to state agency activities.

Another consideration for the Legislature is additional

funding for the areas of discriminatory practices which will
remain within the state®"s jurisdiction. Should implementation

of Recommendation No; 1 result in savings of $700,000 or
$800,000, a portion of the savings could be appropriated by

the Legislature to a reorganized ASCHR which could deal with

all discriminatory activities outside of the federal jurisdiction
Funding should then be adequate for ASCHR to pursue these
antidiscriminatory activities in a more effective and efficient
manner than in the past.

Gerald L. Wilkerson, CPA
Legislative Auditor
Division of Legislative Audit
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30ARD: HUMAN RIGHTS, STATE COMMISSION FOR

TITLE: State Commission for Human Rights

DEPT: Office of the Governor

AUTHOFITY: AS 18.80.010

STATUS: ACTIVE

REQUIREMENTS: LEGISLATIVE CONFIRMATION AND FINANCIAL DISCLOSURE

PROHIBITIONS:

TERM: 5-year - staggered

DESCRIPTION: 7 members appointed by Governor; Commission appoints Execu—

tive Director approved by Governor; Commission elects chair.

SPECIAL FACTS:

FUNCTION: To seek out and eradicate discrimination in employment, credit

and financing practices, sale or lease >f property, etc.; assess progress

on equal employment opportunity by State departments; hold hearings;

process complaints from the public.

COMPENSATION: Standard travel/per dienm

MEETINGS: Regular annual meeting; 4-5 hearings per year; 8 days maximum

*FOR FURTHER INFORMATION CONTACT: Executive Director, Human Rights Commis—

sion, 431 West Seventh Avenue, Suite 105, Anchorage, AK 99501 - 276-7474
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Human Rights Commission

MEMBER

APPT

James H. Chase
3023 Madison \Way
Anchorage S9504
Public

Arlene Dilts

157 Nowell Avenue
Juneau 99801
Public

John Grnzales
P.O. Box 320
Clear 99704
Public - Chair

Bienvenido E. Holganza
P.O. Box 14

Junc-au 99802

Public

Virgie M King
4010 Birch Way
Fairbanks 99701
Public

Jacqueline S. Lindauer
3933 Geneva Place
Anchorage 99504

Public

Morgan P. Solomon
P.O. Box 723
Barrow 99723
Public
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QUESTIONS:

T
L

OVERVIEW HEARING: ALASKA STATE COMMISSION ON HUMAN RIGHTS
BEFORE THE HOUSE STATE AFFAIRS COMMITTEE
TUESDAY, FEBRUARY 26, 1985

HE COMMISSION HAS BEEN CHARGED WITH TAKING AN EXTRORDINARILY
ONG TIME TO SETTLE CASES BROUGHT BEFORE THEM.

What 1is the average length of time per case?

Has that time decreased as a result of implementing
recommendations from the OMB audit?

What is the average length of time from the time a
person brings a complaint to the commission before they

v."have their first interview?

Who takes the complaints in the first place? Is there a
procedure for finding out whether the particular complaint
.Is in the jurisdiction of the HRC? Is a complaintents
inquiry held as confidential even through the HRC finds they
have no jurisdiction and must refer the person elsewhere?

GENERAL CASELOAD CONSIDERATIONS

How does qu caseload for Alaskan investigators compare with
the state N caseload?

How doe; .l length of time to finish a case compare with
other states agencies?
Has the: staffing level kept up with the increased case load.
Are there any noticible differences lately in the number,
guality and type of complaints? (In other words, are you
seeing a rise in sexual harrassment complaints, a lowering
of race discrimination complaints or any other trends?)
What can the legislature do to relieve the caseload pressure:

-more staff

-more money

-better, more easily enforcible laws

-support for an In-agency EEO to handle initial

complaints before they get to the HRC

ABOUT COMPLAINTS AGAINST OTHER STATE AGENCIES

What particular problems are presented to the HRC when
pursueing complaints agains another state agency?

What can the legislature do to help?

Do some state agencies stand out as having a disproportunite
number of HRC complaints? What kind of complaints are they?
(race, sex, age etc.)

Does the commission alert the Governors office when a

given state agency appears to have a large number of specific

complaints (on the theory that where there is smoke there is
ffre).



