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MISCONCEPTIONS RELATING TO HB 385 AND
CONTROLLED LIVESTOCK DISTRICTS

On March 14, 1986 the House Resource Committee held a telecon-
ference hearing on HB 385, dealing with responsibility for the

actions of uncontrolled livestock. A number of comments were
made in opposition to the bill which indicate a lack of under-
standing of the purpose of it and of the nature of existin'* and
past law relating to uncontrolled livestock. I would like to

comment I these misconceptions.

COMMON LAW PROTECTION OF PERSONS AND PROPERTY

person suffering injury due to uncontrolled Ilivestock now has
Lhc right to recover damages through litigation. This is true
for all lands in the state, fenced or not (see O'Meara Vvs.
Anderson #3HO 84-276 SC). In spite of what some individuals may
believe, there is no "open range"” in Alaska, where stockmen are

free of responsibility for their uncontrolled animals.

NATURE OF CONTROLLED LIVESTOCK DISTRICTS

A "controlled livestock district" is an area established by a
district court judge in which it is against the law for domestic
animals to run at large, unattended. W ithin such an area cny
person suffering injury from uncontrolled livestock need not go
through |litigation to recover damages. Any such person may im-
pound the offending animal and demand payment from the owner. |If
the owner fails to comply, the injured party has the right to
sell the animal at awuction in order to recover.

The "controlled livestock district" thus provides for a non-
judicial remedy in addition to the common law protection for
persons and property. It does not limit liability for domestic

animals to within the boundaries of such districts (see AS Chap-
ter 35)

THE EFFECT OF HB 385

House B ill 385 would not increase existing liability for the
owners of uncontrolled domestic animals. It would serve to state
in simple and clear language just what that liability is. In so

doing it would help to dispel the myth of "open ranje" and so
should result in fewer confrontations between stockmen and other
citizens and less litigation. HB 385 makes no changes in the law
relating to "controlled livestock districts"” and it has nothing
to do with fencing.
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MICHAEL S. O’'MEARA
P.O. BOX 1125
HOMER, AK 99603

FEBRUARY 8, 1986

REPRESENTATIVE ANDRE MARROb
ALASKA STATE LEGISLATURE
POUCH V (MS 3100)

JUNEAU, AK 99811

DEAR REPRESENTATIVE MARROU:

I was pleased to finally receive your response to my letter
of December 28 regarding the matter of uncontrolled livestock.
Thank you very much for including a copy of your bill, HB 428, and

for the copy of the Alaska State Legislature Directory.

We are in agreement about the need to resoive the confusion

over stockmen's responsibilities wunder the Ilaw. Unfortunately, |
cannot see how the passage of HB 428 would do t \at. Our legal
research indicates that common law protection would still apply
to all private property and persons, in or out of a "grazing
district". If indeed legislation was passed which attempted to
remove such equal protection for all citizens, it seems wunlikely
to withstand the constitutional challenge which would assuredly
follow. The "controlled livestock district" simply provides
injured parties within with a nonjudicial remedy in addition to
that available through the <courts. That really isn't a bad idea,
except that confusion about liability is generated, resulting in

a "wild west" attitude on the part of some stockmen.

| realize that since Edna Anderson was your campaign manager,

and is no doubt a personal friend, that it will be difficult for
you to avoid seeing the issue through her eyes. She and Elton
are good people and deserve to prosper...but not at the expense
of the majority of citizens in Alaska. When you refer to
"decimating one entire industry" you would do well to consider

the impact of an "open range" policy upon agriculture in general.
If such a policy were ever attempted, barley growers and other
farmers could face financial ruin iU attempting to protect their
developments from a small group of stockmen. How does one
justify favoring one form of agriculture over all others?

As a libertarian you claim to defend such things as private
ownership of land and elimination of intrusive "big government".
It is therefore surprising to see you supporting governmental
actions which would eliminate the right to control and enjoy
private property, subsidize stockmen with a grant of free use of
all public and unfenced private land (basically a form of social
welfare), and deny equal protection under the law for all
c tizens.



As you can tell, |1 am not ready to support your bill, and
have been in contact with many other legislators and concerned
property ownhers suggesting that in its present form it should not
be passed out of committee. You are no doubt aware that | do
strongly support HB 285 (Thompson) and have suggested additional
language which would provide nonjudicial remedies for injured

parties, similar to those now available within "controlled
livestock districts™". I have also suggested that legislation
requiring livestock to be adequately branded or marked be
introduced, since it is difficult to prove which animals caused
damage otherwise. Obviously | v.ould hope that you would look at

these proposals seriously and consider supporting them in place
of HB 428.

In closing let me say that like you, | do not enjoy the
process of litigation and hope to see our laws written in such a
way as to help avoid it in the future. This can be done, |
believe, only if such laws clearly provide for equal treatment of
all citizens and make clear the need for each person to be
responsible of his or her own actions. Any attempt to legislate

"open range" policy can only assure an increase in the number of
lawsuits involving stockmen, the state of Alaska, and other
citizens. As Judge Fuld wrote in his opinion,"...the rights of
the private property owner in this and other states are absolute
as far as free and untrammelled enjoyment subject only to
taxation, zoning, and some limitations against noxious use".

Sincerely,

MICHAEL S. O'MEARA



March 10, 1936

Representative Richard Shultz,

Pouch V
Juneau, Alr?:ka 99311

D<*iir Representative Shultz,

It. c <d to oyt. attention Mil there* arc revernl bJIht ponding ).n this
lof"lr7"tlurs "hat pv.t.nl:) to stock, g.r-vzir.g, gjor.ing rights and liabilities.
w. refer aa __ Nz5F Ap. At relnilMgwto ;::r<bng districts, H.B- 24,

An Act td®iiTVj to catFle n::d dev.ci’tlcatsd animals end H.9. 22 An Act
relating Lo IVibiMiy for dar.vge »r;vjsood by donroMc Ani&uls r.nl providing
for am» e-Tsolive date.

As property meuers In on area designated "Open Range'™, having snfcred at the
hands of an abr-ent stockman who leaves hl.r. animals for months on end to forage
srid ool.f: times starve, wo watched with particular interest the recent court
ullrg (O’Tcara vs. Anderson, No, 3HC PJi 2?6 SC) which for erica proved tJut
stocktoon nrc Hallo for damages caused « tJiolr animals to private property
under existing law. ax. >

It was also anticipated that a small handful of stockmen in the state would
endeavor to create 1/jwn to circumvent this ruling. To cur dismay, even the

local noil conservation district support™! thic legislation, of wh5ch we are
RCTbern, and to which wc strongly dlc-ogrced. Their actions err not icpresent*, tlvo
cf those rea.bers.

Mo own property just outside cf Homur In a well populated area, yc-t ihsc.e r.loelJ men
would like to deny us cur privil* property righto so they con. r>m atcck over I*.,
or force us to build very costly fcr.Cftf- (S3 2?7?), so they can operato their

bur.lness??? And | think that is wrong. It 1s undemocratic vhon me individual
Jr.r the* right to do r.o muci) dawago, nr,d to dictate to sc* pr.ny - at.d ve h.-ve no
Jr. return, This occurs to us yearly in the Skyline Drive, Olson Mountain

rrr'i c¢f ibv.ore It in not right.

Of the billa mentioned above the only one we might suppoit would be il.at of
Mr, Thompson, H.3, ,33%» aw. tli“t with recervatlcn.

However we would like to strongly suggest t»ial ubllc hearings bo !'-old, in the
ocnsrunitics that are 00 affected by them. Such as llraor. I bsllo.vo you will find
there exists a great deal of opposition to reinstating grazing districts or the
fence out la*.

Sincerely, -

M rb e

tttrol B. and fi Ich"l. Martin

59'*90 E. SkyUno Brlvs

Txy Hornr, Alaska 99603
i 5856659



"STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: --————————-

REQUEST FISCAL DETAIL _
BilL/Resoiution No.: HB 385 An,wvATff«-iM- Department of Law
Titlez"An Act relating to liaDility RRTT. Legal Services

for damage caused by domestic Ji~—-

animals; ...1
Sponsor: Representative Thompson r n m Legal Services Operations
Requestor: Representative Thor son “

Dateof Request: March 12. 1986

EXPENDITURES/REVENUES : (Thousands of Dollars)

OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOQOUS

TOTAL OPERATING -0- -0- _0- -0- _0-

CAPITAL
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FUNDING : (Thousands of Dollars)

GENERALFUND -0- -0- -0- -0- -0-
FEDERALFUNDS

OTHER

TOTAL

POSITIONS

FULL-TIME -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY

ANALYSIS : Attach aseparate page ifnecessary

This Dbill appears to set liability for damage on injury to a person by a
domestic animal, and it provides for a private right to seek recovery for
such damage or injur}7. Actions that may grow out of these provisions will

be between private parties , .d will not involve the Department of Law.
R .eU
Preparedby: _Richard- X.- P-agu-es,- U j-raotor ---—-—--—---——-——— Phone : 367-2-———-
Division : Afeini j r’)M';‘Ig Sprvi rP<s fiivi glv \kDaie I ? /3h/86
Approved by Commlssmner HarnlLd_M (At-dt.-p At-t-y Cpnp-ral Date: 3_/1L/RT,

Agency: Dppa-t-t-mpr-it- nf T, :&

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor 1
Requestor
Office of Management and Budget
Impacted Agency(ies) page of 10/25/85




Post Office Box 33'/5
Kodiak, Alaska 97615

Kay 1, 1935

Representative Dave Thompson
Pouch V
Juneau, Alaska 99811

Dear Dave,

I an in receipt of House Bill Ho. 335 which you introduced
on April 17, 1935.

As you know I was a victim of a cow crossing the road late at night
My children an: 1 were lucky this tine. We were wearing seatbhelts
no one was seriously injured. Our car dia"nt fair as well. It sus

tained $2,0C0 dollars in damages.

What | think this bill attempts to do is place the responsibility
and liability of any domestic animal with its owner.
| support this bill in its entirety and will be willing to testify

when the time cones. Thank you.

ASincerelv, /t

Teresa D. Stone



William R. DeVries
Attorney at Law
P. 0. Box 2450
Homer, A laska 00003
«007) 235-7504

October 23, 1985

O ffice of Mike Navarre, State Representative
312 Tyee Street
Soldotna, Alaska 99669

Re: O'Meara lawsuit
Dear Sir or Madam,
In response to your request, | enclose the most pertinent
documents from the above case. My file is about a foot thick.

If you have any further inquiries, please feel free to contact
me.

I also enclose a copy of the Estray Act (Alaska Compiled
Laws Annotated 1949) for your reference. This act was in
existence from 1933 until its repeal in 1963. The other side
in the lawsuit kept insisting there was a time in Alaskan
history when cattlemen could let their, animals roam without
liability . The Estray Act totally negates that argument.

Sincerely,

ftodu~C? / QC X al-,
William R. De Vries



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT HOMER

ELTON ANDERSON and EDNA
ANDERSON,

Appellants,
Hvs.

ijMICHAEL S. O'MEARA and
JJJANET V. O'MEARA,

Appellees.

Case No. 3HO-84-276 SC

JAPPEAL FROM THE DISTRICT COURT OF THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT HOMER
WILLIAM H. FUI.D, JUDGE

BRIEF OF APPELLEES

DATED: April 198! IdL~*
William R. De Vries

Attorney for Appellees
P. 0. Box 2456

Homer, Alaska 99603
235 7594

Vil.LIAM It. OKVItIKS
ATTOKNKY AT 1.AU
111 IMiX 3 4M
IIOMEK. ALASKA
HIMMM
U 7tEiV 7. MM
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RESTATEMENT OF ISSUES PRESENTED FOR REVIEW

Appellees object to appellants' statement of issues and
-restate all issues on appeal as follows:
In a case of trespass of livestock upon unenclosed

spnvate property, does the State of Alaska follow the common la-»
It
rule of liability making the owner ot the livestock liable for

|
lany damages caused by the trespass?



STATEMENT OF THE CATE

The appellants, Elton Anuerson and Edna Anderson, and
the appellees, Michael S. O'Meara and Janet V. O'Meara, live off
the North Fork Road near Anchor Point, Alaska. The Andersons
purchased their property in 1959 and the O'Mearas purchased their
‘property in 1971.

The relevant facts are uncontested on appeal. It is
'auncontested that certain livestock owned and possessed by Elton

land Edna Anderson trespassed upon property owned by the O'Mearas

;_and caused damages. The trial court decided that the Andersons
I
iwere liable for the damacjes based upon the common law rule of
[liability pertaining to trespassing livestock.

The record at trial is devoid of any evidence as to

lgrazing customs in the State of Alaska which would qualify as
i"ancient custom" or "usages ar.i customs of immemorial antiquity".
i

Appellees object to all references in appellants' argument

m'pertaining to the alleged custom of cattle owners in Alaska as

‘irrelevant, untrue, and without any substantiation in the record



ARGUMENT

Since 1949, Alaska has had the following statute
adopting the common law for this state:

"So much of the common lav; not inconsistent
with the Constitution if the S ate of Alaska
or the Constitution of the United States or
with any Jaw passed by the legislature of the
State of Alaska is the rule of decision in
this state." t>. S. 01.10.010.

In 1949, Alaska enacted statutes defining a legal fence and

{providing that the owner of cattle is Iliable for damages done
|to lands of another enclosed by a legal ience. A. S. 03.30.010
land A. S. 03.30.040. These fence statutes were repealed in
11977.

Judge Fuld correctly reasoned that the repeal of the
fence statutes, to the extent that said statutes abrogated the
‘common law, resulted in the reinstatement of the common law.
ISee 73 AmJur2d Section 384, p. 505. The only issue then is to
,define the common law liability.

The appellants use the term "open range" in a way that

has not been used even in the western grazing states of the

United States. Even in the states that rejected the common law
rule, there was still liability for trespass of livestock upon
|-private land enclosed by a fence. Thus, the Restatement of Torts
i;Second provides two possible rules of Ii-abi-lity- a;-)plicable to

ijthis case. One, the possessor of livestock is liable regardless



of whether the possessor of land maintains a fence. Two, the

possessor of livestock is liable only if the possessor of land
maintains a fence. See Restatement of Torts, Second, Section 50-
It should be noted that the Restatement covers all jurisdictions

and refers to newly opened and sparsely settled land under the

commentary section.

As to private property, there never was a situation
in any state where the livestock owner could turn his livestock
loose with complete immunity. This position is what appellants

~attempt to now maintain is the common law in the State of Alaska
i

jat this time.

The term "open range" actually refers to the wuses of
|
ljpublic lands by livestock men. See Kingery, The Public Grazing
ji

ilLands, 43 Denver L. J. 329:

"The tradition of the open range - uncontrolled use
of public lands by western livestock men - has
meant violence not only between users and would-
be-users, but violence to the range itself, caused
overgrazing and consequent damaging erosion.”

Il
;1See also Scott, The Range Cattle Industry: Ilts Effect on Westeri

Land Law, 28 Montana L. Rev. 155, 156:
"The open range cattle industry was based on the
availability of hundreds of thousands of square
miles of free and unoccupied public domain."

he days of "open range" on public lands ended at the

"turn of the century. See Kingery, ibid,, Light v. United States



I220 u.S. 523 (1911), and Camfield v. United States, 167 U.S. 518

(1897) .
As to unenclosed private property, some western states
rejected the common law rule of liability and required that the
owner of land maintain a fence as a prerequisite to suing the
livestock owner for damages due to trespassing cattle.
See Garcia v. Sumrall, 121 P.2d 640, 644 (Ariz. 1942):

"The obvious purpose and effect of these statutes
was to change the common law rule and to make the
owner of private premises fence his land to keep
animals out, rather than tc compel the owner of
the animals to fence the land upon which they were
grazing in order to keep them in."

See also GaRell's, Inc. v. Flens, 627 P.2d 75G, 7:1

I(Colo. 1981):

| "The Colorado Fence Law, section J5-46-102, C.R.S
1973, originally enacted in the latter part of the
19th century, makes the maintenance of a "lawful
fence", as defined in section 35-46-101 C.R.S 1973,
a condition precedent to recovery of damages caused

by trespassing livestock....The statute modified
the common law doctrine which held the ov/ner of
trespassing livestock strictly liable for their

trespasses on the lands of others."
See also Lazarus v Phelps, 152 U.S. 81, 84 (1894).

Kingerly, The Public Glazing Lands, ibid., at page 330

"Early in their history, the western states had
enacted "fence laws" declaring that livestock
which inadvertently wander onto unfenced land
not belonging to their owners could not be
regarded as trespassers.”



It is submitted that every western grazing state that

has rejected the common law rule of liability has done so by
statute. See Garcia v. Sumrall, ibid., SaBell's, Inc. v.
Flens, ibid., Lazarus v. Phelps, ibid., Dunbar v. Emigh,

158 P.2d 311, 312 (Mont. 1945), Buford v. Houtz, 133 U.S. 321,
328 (1890), and Carver v. Ford, 591 P2d 305, 307 (Okla. 1979).

It is not even correct to suggest that all western
grazing states have rejected the common law rule. See specificall
Carver v. Ford, 591 P.2d 305 (Okla. 1979) and Bastian v. King,
661 P .2d 953, 955 (Utah 1983). Apparently, the State of Utah
even goes so far as to reauire that the cattleman fence in his
livestock.

Also, the trend in the western grazing states that
have rejected the common law rule is to restore the common law
rule. See Prosser, Handbook of the Lav/ of Torts, p. 497.

It is submitted that Judge Fuld correctly ruled that

ljithe proposition of the rejecting the common law is properly a

Bmatter to be addressed by the legislature. Absent a statute to
r
jthe contrary, Alaska is bound by the common law rule that the
l
jjcattleman is Iliable in this instance.

Appellants also refer tc "herd districts" and

I

ilJA. S. 03.35.010. A. S. 03.35.010 through A. S. 03.35.070

I

Ii.Iprovide for the non-judicial impounding and sale of trespassing
I

jjlivestock in an area where a grazing district has been established



No g. _.iing district has been established concerning the property |
involved in the present case. References to "herd districts" and
A. S. 03.35.010 are irrelevant.

A letter from former Governor Hammond has also been
referred to by the appellants. The letter has no substantive
value on the issue of the law of this jurisdiction. In any event,
the letter says nothing more than that by repealing the fence laws
Governor Hammond was concerned that there would be substantial
doubt and uncertainty unless there was further legislation.

As previously stated apped lees deny that Alaska custom

|
I!onuld allow livestock to trespass on private property with completé

|
immunity. That has never been the custom in any jurisdiction.



CONCLUSION
Appellees submit that the trial court correctly

applied the law of this jurisdiction and that the decision and
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT HOMER

ELTON ANDERSON and
EDNA ANDERSON,

ITLED in the Tri.il Court:;

Appellants, Shite of Alaskfc, * ird District
Kcual

(11011985

VS.

MICHAEL S. O'MEARA and
JANET V. O'MEARA, P Clerk

Appellees. By- JDeputv

Case No. 3HO-84-276 SC
OPINION ON APPEAL

This case is on appeal from the District Court at Homer
upon the Decision of William H. Fuld, District Court Judge, dated
December 19, 1984. The notice of appeal was filed by appellants
Elton Anderson and Edna Anderson on January 18,-1985. The Court
has read the briefs of appellants and appellees and has heard the

Y A S

arguments of counsel at the hearing for oral argument which took

place on June 17, 1985.

It was determined that there no factu(.a'l issues
raised on this appeal. The question on appeal concerns the legal
ruling of the trial court that the owner of livestock is liable
for damages caused by the trespass of his livestock upon unen-

closed private property of another.

It is the opinion of this Court that by the repeal by
the legislature of A. S. 03.30.010 and A. S. 03.30.040 in 1977,
the common law rule of liability that the owner of livestock
is liable for damages caused by the trespass of his livestock

upon the unenclosed private lands of another'was, "reinstated as
-ti/h  w» j

che law in this state. ,t.;yrll
it

l« |
The decision and judgment of the tr:j,al, courtr'is' "[1'

affirmed,

# Vo
| £, o\
DATED: .
" * ! **x 19271
v \ \ /J 177! RXL'PH E.'" MOODY
i, Superior Court Judge Pro Tern



IN THE SUPREME COURT OF

ELTON ANDERSON and
EDNA ANDERSON,

Petitioners,

VS.
MICHAEL S. O'MEARA and
JANET V. O'MEARA,

Respondents.

Superior Court No. 3HO-84-276
Before: Rabinowitz, Chief
Matthews, Compton
On consideration of
filed on July 16, 1985, and the
filed on August 2, 1985,

IT IS ORDERED:

The petition for

Entered by direction

Alaska on August 30, 1985.

the

hearing is

of

THE STATE OF ALASKA

Supreme Court No. S-1081

b

Justice, Burke,
and Moore, Justices,

petition for hearing,

response to the petition,

denied.

the court at Anchorage,

CLERK OF THE SUPREME COURT

Chief
the

[Rabinowitz,

dissent and would grant

Justices
Counsel

ccCs:

Justice
petition.] - -

and Burke, Justice,
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N'48'33-3-G2. Renewal of brand or mark. Every owner of a brand
or mark recorded with the Auditor must, five years after date of
recording, renew said brand or mark by making application for re-
newal in the office of the Auditor. The fee for renewal shall be $1.00.
If the owner of any brand or mark shall fail or refuse to make re-
newal within thirty days after same becomes due, stch brand shall
no longer be carried on the record of brands and marks in said
office. [L 1933,ch 92, 82, p 17C; CLA 1933, § 637; a-n L 1939, eh 14,

§2,p 82]

e ICf -
1Y '833-3-63. Certified copy of record. At any time after the re-
cording of any brand or mark with the Auditor as provided in this
article, the owner thereof may procure from the Auditor a certified
copy of the record of such brand or mark by paying therefor the
sum of $1.00. [L 1933, ck 92, § 3, p 176; CLA 1933, § 638; am L
1939, eh 14, § 3, p 82]

COLLATERAL REFERENCES

2 Am Jur 710 , oo i
fm/6/ - Jt «rv fs /

I"§ 33-3-64. Property in recorded brands or marks: Sale or trans-
fer: Recording instruments of transfer and effect thereof. Any
brand or mark recorded in compliance with the require-
ments of this article shall be the property of the person, firm, or
corporation causing such a record to be made and shall be subject
to sale, assignment, devise and descent as personal property. In-
struments of writing evidencing any such sale, assignment, or trans-
fer, shall be acknowledgied, and shall, if such brand or mark is for
use on domestic animals other than reindeer, be recorded in the
office of the Auditor in a book kept for that pugaose, upon the pay-
ment to him of a fee of $1.00; and if such brand or mark is for use
on reindeer, instruments of writing evidencing sale, assignment, or
transfer of same may be recorded with the General Reindeer Super-
visor at Nome, Alaska. The recording of any such instrument shall
have the same force and effect as to third parties as the recording of
instruments affecting real estate, and a certified copy of the record
of any such instrument may be introduced in evidence as is now pro-
vided for certified copies of instruments affecting real estate. [L
1933, ch 92, 84, p 176; CLA 1933, § 639; am L 1939, eh 14, § 4, p 82]

COLLATERAL REFERENCES

2 Am Jur 715 *(m' i _
33-3-69nF{eind§gr Srgndjor r]:a/r[ I;J evijence. In all suits at

law or in equity orin any criminal proceeding when the title or right
of possession is involved, the brand or mark of any reindeer shall be
prima facie evidence that the reindeer belongs to the owner of the

A nimals— E stkays 833-3-67

brand or mark, and that such owner is entitled to the possession of
the said animal at the time of the action; provided such brand or
mark has been approved by, and recorded with, the General Reindeer
Supervisor; and marks shall be understood to include earmarks,
earbuttons, or any other marks used on reindeer to designate owner-
ship thereof. [L 1933,ch 92, § 5, p 177; CLA 1933, § 640; am L 1939,

ch 14, 85, p 83]
CROSS REFERENCES
List of brands and marks as evidence: § 33-3-67.

COLLATERAL REFERENCES
2 Am Jur 714,

Notes: 51 ALR 1168, SO ALR 186 (constitutionality of statute making
g%e%err;%ed)of brand on animal prima facie evidence that animal belongs to owner

NOTES OF DECISIONS

Judicial notice taken by United Mexico cx rol. McLean v Denver &
States Supreme Court of “statutory R. 0. R. Co. (1906) 203 US 3S, 27
regulations as to branding. New S Ct1,51L cd 78

X(?- cC/6/-J ShP- )
§ 33-3-66. List Of brands and marks to be posted. On the first
day of July in each year the Auditor shall forward to each United
States Commissioner in whose precinct there may be domesticated
livestock other than reindeer, a list of all brands and marks recorded
in his office; such list shall contain the facsimile of such marks,
brands, and earmarks, with t"c name and residence of the owner and
the date of recording the same and of any. assignment thereof;
the Commissioner shall promptly, securely, and conspicuously post
such list in his office; additions thereto shall be made of new brands,
or marks, or assignments thereof, ;.s the same arc recorded. [L 1933,
ch 92,87, p177; CLA 1933,8642; 1 L 1939, eh 14, §7,p 84.]

1y-c/6/-x__ _ T _ o
§ 33-3-67. Use of list in evidence. Such list may be used in evi-
dence in any proceeding in any court where the ownership of do-
mesticated livestock other than reindeer is involved and shall have
the same force and effect as if a certified copy of the record of brands
or marks of reindeer or other domesticated livestock were intro-
guced. EL 1933,¢ch 92,8 8,p 177; CLa 1933. § 643; am L 1939, cli 14,
8, p 84.

Article 6

Estrays

|, He «e
§33-3-71. Record of estrays.
§33-3-72. Who may impound.
§33-3-73. Notice of taking up or impounding.
§33-3-74. Surrender of estray to owner upon payment of e-t.enses and dam-

ages.

§33-3-75. Statement on failure of owner to reclaim estray: Filing: Contents.
§33-3-76. Hearing on statement: Assessment of damages: Appeal.
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§33-3-7  Public sale of cstrays: Notice of sale. )

§33-3-78 Auctioneer: Bidders: Disposition of proceeds: Title of bnycr:
Bight of owner, mortgagee or other person to retake.

§ 33-3-79. Disposition of excess proceeds of sale.

§33-3-80. Penalty for impounding or using cstrays contrary to Act.

§33-3-81. Act inapplicable to authorized public officers.

§33-3-S2.  Commissioner’3 fees for services in proceedings.

§33-3-71. Record of cstrays. The Commissioner of each pre-
cinct in this Territory shall keep a suitable book which shall be
called “Record of Estrays,” wherein lie shall keep u record of claims,
notices, awards, orders, affidavits and proceedings herein provided
relative to estrays. [L 1933, ch 47,81, p 95; CLA 1933, § 59(5]

A former act relating to estravs (CLA 1913, 8§ GI/G to GS3) was repealed
by L 1933, ch -7 § 13, p 99.

COLLATERAL REFERENCES

2 Am Jur 794.

§33-3-72. Who may impound. Any person, or his agent, upon
whose premises any estray may be running at large, may take up
mid impound such estray In a reasonably safe place. [L 1983, oil 47,
§2,p95j CLA 1933, §597.]

COLLATERAL REFERENCES
2 Am Jur 792.

§33-3-73. Notice of taking up or impounding. If the owner or
person entitled to possession of such estray is known to the taker-up,
the latter shall immediately notify him of such taking up. Should the

owner or person entitled to possession of sucn estray fail, upon re-

ceipt of such notice from the taker-up, to immediately take and
remove said estray, or should such person or owner entitled to Eos-
session of such estray be unknown to the talccr-up, the latter shall
forthwith give ten days’ notice of such taking up by posting, within
two miles of the place of taking up, notices in three public places of
which one shall be at the nearest post office, if within that distance.
Such notices shall contain a reasonably correct description of the
cstray’s sex, breed, size, probable age, natural, artificial and other
identifying marks, the name of the taker-up, and the time and place
of taking up. [L 1933, ch 47, § 3, p 95; CLA 1933, § 598.]

§33-3-74. Surrender of estray to owner upon payment of ex-

penses and damages. If the owner or person entitled to the posses-

sion of the estray shall prove previous to the expiration of said ten
days’ period, his ownership of or possessory right to sr.id estray, the
taker-up shall immediately surrender possession tln-:-"of to him

upon his paying the taker-up one dollar ($1.00) for the latter’s serv-

ices of taking up said estray and posting said notices, and n reasonable
624

A K IMALS— ESTHAYS §33.3-77

rate for keeping the same together with payment for any damages
said estray has caused to the property of the taker-up; if the taker-
up knew, at the time of taking up said estray, the owner or person
entitled to the possession thereof but failed to notify him as re-
quired by Section 3 [§ 33-3-73 herein], then the taker-up shall not
recover for taking up, posting or keeping the estrav. [L 1933, ch 47,
§4,p 95; CLA 1933, §599.]

§33-3-75. Statement on failure of owner to reclaim estray: Filing:
Contents. If, at the expiration of ten days said estray shall not
have been reclaimed from him as provided in Section 4 [§ 33-3-74
herein], the takcr-up shall file with the Commissioner of the precinct
wh rein said estray is taken up a verified statement showing such
failure an1the efforts made by him to find the o./ner or person en-
titled to possession of the estray and, also, the damages, if any, lie
has suffered by said estray running at large upon his premises and
the keeping rates, if any, ho claims as compensation for keeping said
estray. [L 1933, eh 4785, p 96; CLA 1933. § GOO]

§33-3-76. Hearing on statement: Assessment of damages: Ap-
peal. The Commissioner, with wlioin said Rtatcmc.it is filed, shall
promptly hold a public hearing thereon at which the owner or person
entitled to possession of said estray is entitled to be heard; the Com-
missioner at said hearing shall .".Low and assess against said estray
all such reasonable damages, keeping rates and costs to which it
appears said takcr-up is justly entitled. Upon request of said taker-
up or of the owner or person entitled to possession of said estray.
and payment of the required fees, the Commissioner shall appoint
three residents of the precinct, Wu3 have the qualifications to act as
jurors therein, to assess said damages, keeping rates and costs. The
decision of the Commissioner or, if he appoint assessors, then of a
majority of them, shall be final, but, if the amount involved exceeds
Fifty Dollars ($50.09), an appeal shall lie to the District Court as
in other civil eases of appeal from the Commissioner’s or Justice’s
court. The assessors shall receive for their services the same com-
pensation as is paid the jurors in the Commissioner’s court, to be
gaggf]as costs in the proceeding. [L 1933, ch 47,86, p 96; CLA 1933

§33-3-77. Public sale of estrays: Notice of sale. Any estray,
against whom damages, keeping rates, or costs have been assessed,
shall be sold to satisfy them at public auction within not less than
two or more than three weeks after such assessment is entered by
the Commissioner. The taker-up shall give notice of such sale by
publication for nqt less than once a week for two consecutive weeks
In a newspaper published nearest the place where such ostrnv is
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taken up and by posting, within two miles of the place of said sale,
notices In three public places, of which one shall be the nearest post
office if it be within that distance, provided publication may be
omitted if no newspaper of general circulation is published within
twenty-five miles of the place where said estray is taken up. The
notice of sale shall contain a description of said estray’s sex, breed,
brand, size, probable age, natural, artificial and other identifying
marks, the name of the taker-up, the date of taking-up, the date,
hour and pla. of sale, and a statement of the assessed damages,
keeping rates, costs and expenses for which said estray will be sold.
[L 11)33 ch 47, § 7, p 137, CLA 1933, § 602.]

COLLATERAL REFERENCES
2 Am Jur 792,

§33-3-78. Auctioneer: Bidders: Disposition of proceeds:
Title of buy :: Right of owner, mortgagee or other person to retake.
Any person, other than the takcr-up, may act as auctioneer at such sale,
and an?/ person may bid at such sale. The proceeds derived from
said sale shall be applied in tht following manner: First, costs and
expenses of sale: Second, Commissioner’s, assessors’ and auction-
eer’s fees, and expenses of publishing and posting notice of sale;
Third, keeping rates up to the 'imc at sale, including the aforesaid
fee of One Dollar ($1.00); and Fourth, damages done by said estray
and assessed as aforesaid. The bléyer of the animal, if the proceed-
ings be regular, shall acquire good title to the same superior to all
liens, encumbrances and mortgages; Provided, However, the owner,
mortgagee, or person entitled to possession of the estray may, at
any time before such sale, re-take it upon paying to the taker-up all
damages, keeping rates, costs, charges und expenses incurred here-
under up to the time of such re-taking. [L 1933, ch 47, 8§ 8, p 97;
CLA 1933, § G03]

COLLATERAL REFERENCES
2 Am Jur 795,

§33-3-79. Disposition of excess proceeds of sale. Any excess
proceeds derived from said sale, shall be held by the Commissioner
In trust for the owner of the estray sold, and sImll be paid by the

Commissioner to said owner upon the latter’s making written, veri-

fied claim thereto, with proof of his ownership, to the Commissioner
within six months after the date of said sale; if no such claim be

made within si:, months after the date of said sale, he shall there-
upon immediately pay such excess proceeds to the Territorial Treas-

urer who shall cover the same into the Territorial Treasury, and
said owner, within seven years thereafter, may recover said money
from the Territory in the same manner as though said money had
been escheated. [L 1933, ch 47, § 9, p 98; CLA 1933, § 604.]
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§33-3-80. Penalty for impounding or nsing estrays contrary to
Act. If any person shall take up, impound, or use any estray, ex-
cept in accordance with the provisions hereof, he shall be liable to a
penalty of double the value of such estray, which may be recovered
by the owner or person entitled to possession of such estray in any
court of the Territory having %urisdiction of the parties. [L 1933,
ch 47, 8 10, p 98; CLA 1933, §605.]

§33-3-81. Act inapplicable to authorized public officers. The pro-
visions hereof shall not apply to municipal or oilier public officers
who by statute or municipal «. finance are empowered and author-
ized to take uh) and impound animals running at large or in contra-
vention of such statutes or municipal ordinance. [1-1933, ch 47, § 11,
p 98; CLA 1933, § 606.)

COLLATERAL REFERENCE'S
2 Am Jar 802

§33-3-82. Commissioner’s fees for services in proceedings. For
filing, recording, entering and docketing orders and other papers
in the proceedings the Commissioner shall charge and receive the
same foes charged and received by him for similar services in other
groceﬁdings in his court. [L 1933, ch 47, § 12, p 98; CLA 1933,

607

Article 7
Dogs

§33-2-91. Killing of vicions or mail dog authorized.

§33-3-92. Bogs doomed vicious.

§33-3-93. Dogs annoying or evincing tendency to bit*, animals, birds or
fowls: Killing: Prior notice to owner or keeper.

§33-3-91. Killing of vicious or mad dog authorized. It shall he
lawful for any person at any time to kill any vicious or mad dog
found running at large. [L 1915, eh 37, 8§ 1, p 82; OLA 1933, § 593.1

COLLATERAL REFERENCES

2 Am Jur 719, 731, 799. ) _

Notes: 49 ALR 852 gconsututlonallty of law regulating right of dogs to
run streets%, 107 ALR 1323 (owner or Keeper of trcSpnsBing dog as liable_ for
iliimugca), 92 ALR 732 (liability of owner or occupant of premises for |nju6)é
to person thereon by dog not owned nor harbored by former), 134 ALR 7
(statutes relating to dOES as_affecting right of action for n_eghgent_ly killing
or |njur|n% dog), 145 ALR 993 (liability Tor killing or injuring “unlicensed or
untagged og)b, 49 ALU 853 constitutionality of law making owner liable for
damage done by dog), 79 ALR 10GP &unllcensed dog us nuisance), 79 ALR 1001
(_ng_h_ to kill dog as nuisance), 42 ALR 437 (presence of owrer as nffeoting
liability for killing trespassing dog), 8 ALR 74 (constitutionality of statuté
providing for destfuction of dogs running at large).
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quarantine, he shall prescribe the conditions and the length of tine
the animal is subject to quarantine.

(c) If the inspector determines that the animal should be
slaughtered or destroyed, he may condemn and have the animal
slaughtered or destroyed in the manncr he determines. Reimburse-
ment may be allowed for the slaughter or destruction of dairy
cattle only. In such case, the inspector and the owner shall appraise
the dairK cattle at a fair valuation without regard to the disease.
Where they cannot agiree as to the value of the animal, the owner
and inspector may select a disinterested third party to aid in the
appraisement. Where they cannot agree on the selection of a third
par(tjy, a peace oflicer in the judicial district where the inspection is
made may designate a third disinterested party to act with the
inspector and owner to deurmine the value of the animal. The
amount realized from the sale of the carcass of the slaughtered
animal shall be paid to the owner of the animal and the inspector
shall certify to the commissioner the name and address of the
owner, the date the animal was condemned, the appraised value
of the animal, together with the net sum realized from the salvage
thereof, or which could have been realized. (8 33-3-16 ACLA 1919;
am §2ch 181 SLA 1955)

Applied in Mmtin v. Shccly, 10
%IZZI;a 437r 144 F.2d 754 (9th Cir.

Sec. 03.45.070. Compensation to owners of dairy cattle de-
stroyed; records to he k_eﬁt. The commissioner may enter into co-
operative agreements with tho United States Depu. ..aent of Agri-
culture for controlling diseases among dairy cattle and may match
federal indemnity payments for livestock slaughtered thereunder,
from any funds available. He shall keep a record of all payments
made, with a colJy of the inspector’s certification of agpralsed value
and salvage value. (8 33-3-17 ACLA 1949; am § 3 ch 181 SLA
1955)

Sec. 03.45.080. Record and payment of val*? of destroyed dairy
cattle. The Department of Administration shall keep a record ul
the appraised value of all dairy cattle slaughtered or destroyed and
of the salvage value thereof, stating the date when the animal
was slaughtered or destroyed and the name of the inspector who
ordered the animal slaughtered or destroyed. The Department of
Administration, with the approval of the Department of Natural
Resources shall pay the owner of the animal slaughtered or de-
stroyed two-thirds of the difference between the appraised value
and the salvage value of the animal slaughtered or destroyed. The
ap;;ral_sed valuation of each slaughtered animal may not exceed
$175 in the first judicial dis rict and not more than $200 in the

B inmmvvkivM i AXTV JIMIMAIN $03.55.010

second and third judicial districts and not more than $250 in the
fourth judicial district. No payment may bhe made if at the time
of inspection, test or destruction, the animal was upon the
F_remises of any person to which it had been sold, shipped or de-
ivered for the purpose of being slaughtered. No payment may be

made unless the owner has complied with all lawful quarantine
regulations. (8 33-3-18 ACLA 1949‘)) ,

Chapter 5). Estrays.
Section
10—110. [Repealed]

Secs. 03.50.010—03.50.110.
Repealed by § 1 ch 56 SLA 1983.
Editor’s note.—The repealed chag-

gelr gecrll_vAedl&%m 8§ 33-3-71 to 33-

Chapter 55. Dogs.

Section y Section
10. K'E#(;?%G%f vicious or mad dog au- %angncy to bite animals or

20. Dogs deemed vicious

30. Kil?ing dogs annrling or evinging 2000 [Repealed]

Sec. 03.55.010. Killin? of vicious or mad dog authorized. Any
?gré;grgg]la%\ al\_lv,&cuf&lglﬁ" any vicious or mad dog running at large.

Cross references.—As to the power — jqint Jiability of several independ-
of a municipality to regulate licens- Inaep
ing, impounlodiny and dispositon of &Nt owners of dogs forinjur 8}_’

animals, see AS 29.48.035(a)(5). As WEM. 2 ALR 916,735 ALR 411,

to killing dogs annoying or evincing
tAegdgrglc 5.6030?It,gsa?(;mgtlesrn?irtt]icﬁ\gl'dg%% mestic_animal or fowl, 10 ALR 689.

erous animals to be at large, see
201768500, g

Liability for killing to protect do-

Linbility for injuries inflicted by
rabid dog, 13 ALR 492,

Am. Jur., ALR and CJ.S. refer-
ences.—2 Am. Jur., Animals, §§ 4, 6,
7, 29 to 34, 40, 56, 58, 61, 64, 67, 70,
%85“3 101, 105, 128, 129, 146, 162 to

Constitutionality of statute or ordi-
gance pro_wdmglfor dSESKE(F:{“% gé‘
0gs running at large, ;
ALRZJ1049 2 1o

_ Constitutionality of statute provid-
ing for destruction of dogs as affected

by property rights in dogs, 8 ALR
71 %6 AL Rad 022, " %

_Presence of owner a3 effecting lia-
bl||t|%/ for killing trespnssing dog, 42
ALR 437.

Constitutionality of law making
owner liable for damage done by dog,
49 ALR 853.

Right to kill dogs dangerous to hu-
man beings as nuisance, /9 ALR 1061.

Killing dogs_dangerous to domestic
animals "as nuisance, 79 ALR 1064.

Liability for |nJur£/ inflicted bf/ dog
exhibited "at show, 129 ALP. 431,

_ Civil liability otf landowner gor klll_é-
ing_or injuring trespassing dog,
A@Rgd 57!3. g fesp 9 49



IN THE DISTRICT COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

MICHAEL O"MERA, and
JANET O"MERA,

Plaintiffs, SECEIV
VS

ELSON ANDERSON, and
EDNA ANDERSON,

Defendants.

CASE NO. 3HO 84-276 SC

DECISITON

This complicated small <claims <case was heard in
several installments while the undersigned was visiting
judge at Homer. Judge Hornadayhad disqualified himself
from hearing this case due to some personal knowledge of
the facts. The basic 1issue in this case 1is whether the
owner of a cattle ranch in the Homer area who had
traditionally enjoyed the use of open range as well as
many acres of leased range land, was liable when his cattle
trespassed on the plaintiff®"s land which adjoins the Anderson
ranch. The case presents the classic confrontation of
cattlemen versus farmers that vresulted 1in much [litigation
throughout the western states. Defendants plead that there
is no liability for trespassing cattle on private property
unless the property ownerlu.s conFtructed a fence.
Defendants argue that the western states have adopted the
so-called western common law which vrequires a farmer or

other land owner to <erect barriers to wandering cattle

and only after the cattle have broken down a fence will
the owner of the cattle bo liable Plaintiff urges.- the
court to adopt theEnglish common law, which is also the

majority common law rule in the United States with the

alleged exception of some western states, that the owner

Exhibit "A"



of trespassing cattle 1is liable 1in the absence of a specific

m*srf £\

legislative policy. -
»aiu* -

The State of Alaska did have a legislative policy

adopting the western states approach to liability for
wandering cattle. Thus, the fence outlaw act required
the land owner to build a fence before he ~could recover
for damages caused by trespassing livestock. However,

the Alaska law was repealed 1in 1977, <chapter 55 SLA 1977 .
I havedelayed the decision 1in this case hoping to get
some legislative history on the repeal. However, the tapes
sent from Juneau, of the House and Senate hearings on the

repeal, are blank and it"s my understanding that the master

tapes are difficult to wunderstand. Thus, the legislative
history on this act 1is apparently missing. In his message
on the repeal, Governor Hammond foresaw the problem that

would arise in this case and apparently drew the conclusion
that the owner of animals would no Jlonger be able to
the landowner.

As a result of plaintiff*s efforts to form a closed
livestock district which would create liability, the Attorney
General took the position that the common law of Alaska
did in fact make the owner of trespassing animals liable
for any damages <caused to ajoining agricultural Jlands or
for other foreseeable torts such as highway accidents.
Judge Hornaday, in rejecting the petition for a closed
livestock district, cited the common Jlaw rule that owners
of livestock are liable for damages caused by their trespass.

I have vread every case cited by the parties, as

well as Law Review articles, and many cases from the western

states, not cited * he parties. As far as | can determine
very few jJudicial.cisions eliminated the liability of
cattle owners for damage <created by their cattle. It was

the legislatures of the v/estern states responding to the
special interests of the <cattle owners that resulted in
the limitation of Iliability. That 1is not to say that the

i
cattle owners did not deserve such legislative relief as



the business of open range ranching makes it 1impossible
to adequately fence 1in cattle and it certainly makes sense
that it would be alot easier for the farmer with less acreage
to fence out cattle. However, I conclude that Alaska,
like the English “eEastern™ and American common law should
protect the interests of private property over that of
the cattle owner. I see no reason to distinguish between
cattle which may trespass on ajoining land or oil company
equipment or employees or trespassing hunters. With the
exception of certain easements by prescription, the rights
of the private property ov/ner in this and other states
are absolute as far as free and untrammelled enjoyment
subject only tc taxation, zoning and some other imitations
against noxious use. Under defendant®s theory, plaintiff
could spend thousands and thousands of dollars improving
his land, and planting <crops and if defendant®"s cattle
trespass and eat the crops, there is no remedy.

Defendant®s testified that since they enjoyed
the use of the open range first and plaintiff was a late
arrival and a late entrant 1into the area of public domain,
plaintiff should bear the costs of fencing out defendant®s
cattle. Defendant argues persuasively that the costs of
fencing in the miles of property 1is prohibitive and would
force him into Dbankruptcy. It certainly would be alot
cheaper for plaintiff to fence 1in his 50 or 100 acres on
which he might someday enqgage 1ir. large scale farming. Be
that as it may, I suggested to the defendants when this
case arose that defendants and plaintiffs should cooperate
in erecting fences around plaintiff®s property.

This case certainly bears out the saying that
good fences makes good neighbors. While the legislature
may adopt the policy advocated by the defendant that the
landowner must build a fence, my previous vremarks and the
reasoning of Judge Hornaday and other jJurists who have

econsidered tris issue, convinced me that if anyone has

to build a fence, 1it"s the defendant unless the legislature



has acted or should act.

I recognize that there 1is no decision 1in Alaska,
that the question is a close one and there are good policy
reasons to encourage agriculture and to encourage cattle
ranching 1in the Kenai area and other areas 1in the state.
Thus an appelate court could require the landowner to
mitigate damages by building a fence around the area to

be farmed even though the legislature has left a gap 1in

this area of the law. However,as a court of limited
jurisdiction I choose to follow the established common
law and decide in that there is liability. (See Prosser

on Torts [(4th ed. P 497)]

The question of damages in this case 1is even more
complex than the question of liability. Plaintiff"s were
seeking to establish a tree farm by importing seedlings

and dedicating a few acres 1in various parcels to the growing

of wvarious pine trees, such as scotch pine and other
non-native species. Plaintiff"s claim the following damages:
damage to the trees bydefendant®s cattle and claim that

trees that cost a dollar as seedlings were worth fifteen
dollars if sold at retail, that substantial labor had gone
into the trees . that were allegedly killed by cattle.
Plaintiff also claims damages for abroken ladder which

allegedly cattle dragged onto a road where the Jladder was
run over by plaintiff"s truck. Cattle identified as
belonging to defendant, broke into plaintiff"s vegtable
garden in the fall of 1980 and destroyed produce, peas,

1

and trampled on strawberries, the value of the vegtable
garden, strawberries, peas, lettuce was put at $195.00.
The trees were planted in 1980, most of the alleged damage
occurred 1in 1983-84. There was substantial testimony about
whether in fact a non-native species of evergreen trees
would grow in the Kenai area, plaintiff"s conceeded that
winter kill, killed a large majority of trees. It was

also established that there were cattle belonging to other
\

defendant®s grazing in the area. Howeve., defendant®"s



acknowledged that it would be vreasonable tc state that
50% of the cattleidentified were their cattle and the
court would make a finding that plaintiff does not have
to prcve specific damage by specific cattle end that it
would be reasonable to hold defendant liable for 50% of
the damages found by the court. There was sufficient

instances of where defendant”®s cattle were identified,

grazing around the trees, and 1in the vegtable garden, so
that 50% liabilty 1is reasonable. Defendant claims that
cattle will not eat spruce trees, and will not step on
spruce trees. Plaintiff"s evidence was that due to the

nurturing of the trees that tender grasses were growing
around the trees, that there was mass movement of cattle
in the spring and fall and that trampling did occur, that
the compression of the soil by the cattle, milling around,

even if the cattle didn"t eat trees, that they 1inhibited

growth and caused a loss of certain trees. Plaintiff has
the burden of proof and | would have to find that on the
cattle damaging the trees, I can"t find that it 1{is more

likely than not in view of the <conflict of testimony, |
would have to find that plaintiif has failed to meet the
burden of proof as to cattle killing the trees. On the
damaged ladder,- the proof of causation 1is too speculative.
On the trespass to the vegtable garden, 1 find that defendant
should be held liable for one-half of $190.00 or $97.50.
I also find that the trespassing cattle caused <clean-up
work, that plaintiff®"s spent time trying to get the cattle
to move, spent time repairing the damage to fields caused
by cattle, cleaning up cow-pies etc., and that plaintiff-"s

expended $300.00 or 30 hours of time at $10.00 an hour,

half of which 1is attributable to defendant®s, so plaintiff

should recover a total of $247.50. Both sides hired
attorneys in this case, who while not present at all
hearings, diligently briefed issues of law and plaintiff

should be entitled to recover reasonable attorney fees

and may submit a request for reasonable attorney fees as



the prevailing party on the issue of liability,

DATED at Anchorage, Alaska, this day of

December, 1984.



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

MAN2 3 1%

Pouch Y, State Capitol
Juneau, Alaska 99811
(907) 465-3991

October 1, 1985
MEMORANDUM

TO: Representative Dave Thompson
ATTN:  Bob Thomas

FROM: Brad Pierce JUP>
Legislative Analyst

RE: Livestock Branding Requirements
Research Request 86-026

You requested this agency to do some research on branding requirements
for livestock on open range in Alaska and other wtstern states. In
addition, you asked that we examine the statutes of western states to
see what liability provisions are in place for damages caused to vehicles
that hit livestock on highways* passing through open grazing land.

We contacted individuals in the Cooperative Extension Agency, Kodiak
Borough, Bureau of Land Management (BLM), and Department of Natural
Resources (DNR) to fulfill this request.

Alaska Regulations*

The appropriate Alaska statutes and Administrative Code concerning
livestock grazing on public land in Kodiak are summarized as Tfollows:

AS 03.35.010 - 03.35.070 creates controlled grazing di -Lets and
establishes liability for damages caused by ai.imals within d.Htricts*

AS 03.40.010 - 03.40.270 sets up recording p m jdures for branding and
marking livestock as legal proof of ownership.

AS 38.05.020 - 38.05.070 empowers the Division of Lands to sell
grazing leases and require prequalification of lessees including submit—
ting development plans.

AComplete copies of the relevant statutes and administrative Cv " are
attached.
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11 AAC 60.070 requires all livestock permitted on a State grazing lease
to be properly identified and marked.

13 AAC 02.505 states that an owner or attendant of livestock may not
allow the animals to be on a highway except if they are in a grazing
district and attended according to AS 03.35.010.

There appear to be two ways that Alaska law deals with problems caused
by roaming livestock, depending on whether they are in a controlled graz—
ing district or not. Within a controlledgrazing district, the live—
stock owner 1is responsible for containinghis animals and for damages
caused to othe*"s property. Outside of controlled grazing districts,
it is up to property owners to fence out roaming livestock. According
to DNR, there 1is no controlled grazing district at the present time on
Kodiak Island.

Alaska law sets up a procedure to brand or mark animals and record
them in an official brand book as legal proof of ownership. The
regulations for State grazing leases specifically require livestock
owners to brand or mark their animals. All of the current grazing
leases on the Kodiak road system are 1in the process of being trans—
ferred to DNR, Division of Lands control,2 Public safety regulations
require owners of livestock to keep their animals off the highways and
allow Public Safety officers to cite violators.

Western State Statutes

We conducted a search of the statutes of the western states, which
revealed that, all have some sort of regulations concerning the branding
and identification of livestock (attached). In general, a br-.nd in—
spector is in charge of certifying the ownership of animals bp.ore they
can be sold or slaughtered. An official brand book is usra to record
individual identifying brands and is used to verify I"'-jal ownership.
Three states- ldaho, Arizona and Nevada- have statutory branding re—
quirements for livestock on open range land. ldaho regulations state
that the owner of range livestock has no duty to keep his animals off
the roadways and is not liable for damages caused by vehicle col lisions
with his animals.

20ne BLM grazing lease is being transferred to Native ownership.



Representative Thompson
October 1, 1985
Page Three

The Situation in Kodiak

We contacted Gene Gade, the Cooperative Extension agent in Kodiak to
obtain some specific information about the open range policy on the
island. According to Mr. Gade, there 1is about 85 miles of unfenced
roadway on the island through open grazing land. Eight [livestock
owners are on the road system and have a total of between 500 and 600
head of cattle grazing at any given time. Five of these owners have
legitimate grazing leases and three are trespassing on State grazing
land.

Mr. Gade suggested that the most critical areas on the road system

where collisions frequently occur are at the heads of three bays:

Woman®s Bay, Middle Bay, and Kalson Bay. The Woman"s Bay area apparent—
ly has the worst problem and the cattle there are in trespass on land

with no grazing lease.

As an advocate of the local livestock industry, Mr. Gade expressed a
concern that if ranchers were forced to assume the expense of fencing in
their animals, i.e., if a controlled grazing district were established,
it might drive them out of business. He advocates periodic handling
and tagging or branding of all livestock as a standard business practice.

The grazing leases on the Kodiak road system are in the process of trans—
fer from Bureau of Land Management to State control. The transfer will

be completed sometime within the next several months. The Division of
Lands has assumed administrative control. We contacted Jim Frechione,

DNR Chief of Retained Lands, about the status of these grazing leases

and the department®s intentions concerning enforcement of its adminis—
trative regulations.

The Division of Lands is renegotiating the leases. Present BLM lease—
holders must reapply for a State grazing lease and file a development
plan with the division. When all of these plans have beer collected,

the division will examine them closely to determine how much of the
leased grazing land will actually be use'4. According to the Exten—
sion Agent, one of the main reasons for the problem of cattle on the
roadways is that owners don"t manage their herds properly. Rotational

grazing, where livestock are herded into the higher elevations during

the summer months and allowed tr graze on lowlands in the winter, would

keep them off the roads for a g d portion of the year.

We contacted Keith Quintavell at the Division of Agriculture for more
information on the lease renegotiation process. According to him,
there will be a meeting of personnel from the Alaska Association of
Soil and Water Conservation Districts on October 18 in Kodiak. All of
the problems associated with the grazing leases will be discussed. Mr.



Representative Thompson
October 1, 1985
Page Four

Quintavell is sending this agency a copy of the itinerary for this
meeting which we will forward to your office as soon as possible. Since
all the principals involved with the livestock problems outlined in
your research request should be in attendance, this would appear to be an
excellent opportunity to resolve this situation.

It appears that the State statutes and administrative code contain

sufficient regulatory power to deal with this issue if they are enforced.

Other options mentioned by the officials we contacted include: 1) fenc—
ing the roadway in the problem areas; 2) establishing a grazing lease
at Woman®"s Bay or removing the trespassing animals; and 3) requiring
livestock owners to practice rotational grazing as a precondition for
holding a State grazing lease.

We hope we have provided sufficient information to satisfy your
request. Please contact us if we can be of further assistance in
this matter.

BP

Attachments

Persons Contacted for this Request

Gene Gade - Kodiak Extension Agent 486-6369

Steve Laskowski - Bureau of Land Management 267-1200
Jim Frechione - DNR, Chief of Retained Lands 786-2270

Keith Quintavell - DNR, Division of Agriculture 745-7200



MICHAEL S. O"MEARA
P.0O. BOX 1125
HOMER, AK 99603

FEBRUARY 8, 1986
REPRESENTATIVE M. MIKE MILLER
ALASKA STATE LEGISLATURE
POUCH V (MS 3100)
JUNEAU, AK 99811

DEAR REPRESENTATIVE MILLER:

Back in December | wrote to you regarding ray concerns
about legislation dealing with uncontrolled livestock. It
seemed logical that as chairman of the House Judiciary Committee
you would be called upon to deal with that type of bill. Since

that time it has come tomy attention that Representative Dave
Thompson ™ HB 385 has been referred to your committee.

In my opinion this is an excellent bill. It is very simple
and fixes responsibility for damage inflicted by uncontrolled
domestic animals with their owners, where it belongs. For years

this has been the case under common law, but there was a great
deal of confusion created because of the existence of statutes
which provide for the creation of "controlled livestock dis—

tricts". Research and subsequent litigation proved that all that
such a district does 1is provide a nonjudicial remedy to people
who suffer injury by uncontrolled livestock. Not a bad idea, but
it encouraged countless incidents of trespass outside of such
districts. Please do what you can to see that HB 385 is passed

out of committee.

Since | have had to deal with the problem of uncontrolled
livestock on my land for many years. | have given the matter much
thought. While 1 fully support SB 385, I would eventually go
beyond it and have made up a number of suggestions for
legislation which | have included for your review. As yet | have
not managed to get anyone to sponsor them, and it is a bit late
for this session, but I will continue to pursue the matter.

Please keep me informed of any action on SB 385 or related
matters. Many thanks for taking the time to read this and for

giving consideration to my 1ideas.

Sincerely

MICBAEL S. O"MEARA
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LEGISLATIVE PROPOSALS FOR ALTERING
AS CHAPTER 35. GRAZING DISTRICTS AND
AS CHAPTER AO. BRANDS AND MARKS.

CHAPTER 35. GRAZING DISTRICTS

Alterations to this chapter include deletion of the category of
grazing district, makes it 1illegal to let domestic animals roanm
at Ularge, and provide non-judicial remedies for recovery of
damages to private property done by roaming domestic animals.

Section 03.35.010. Creation and restriction 1in wuse of
controlled livestock districts, is altered so as to eliminate the
special <classification of 1land previously referred to as
controlled livestock districts.

Further, it is established that it 1is unlawful for any
domestic animal to graze or run at large unless the domestic
animal is restrained by fence or tether or is herded on open
public domain and tended by a person and prevented from grazing
upon privately owned Jland or upon any roads or highways.

Section 03.35.020. Petition to create, add, or abolish, is
deleted.

Section 03.35.030. Notice, hearing, and order, is deleted.

Section 03.35.040. Liability for damages. (a) The owner of
land, whether the 1land 1is fenced or unfenced, (1) is entitled to
recover, from the owner or person having custody and control of a
domestic animal, for any 1injury done by it when grazing or
running at large contrary to the provisions of this chapter, and
(2) has4a lien upon the domestic animal for the amount of the
damage done.

Section 03. 35.050. Impounding of animals running at large.
The owner of any land may impound a domestic animal trespassing
upon his land and keep the animal until da*m.ages, together with
reasonable charges for capturing, keeping and feeding 1it, are
paid. Within 24 hours after impounding an animal, the person
impounding it shall give notice 1in writing to the owner or
claimant of the animal, if the owner 1is known, or, if the owner
is unknown, file a notice of 1impounding with the district judge
for the district and post a copy of the notice in a public place
nearest to the enclosure of the impounded animal. If, within
five days after receipt of posting of the notice, the owner or
claimant fails to claim the animal and pay the reasonable charges
for capturing, keeping and feeding 1it, together with damages and
costs, the animal shall be dealt with as 1in the case of an
estray.

Section 03.35.060. Penalty for removing impounded animal. A
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person who takes or removes an impounded domestic animal from the
possession of the person in whose custody it may be, without his
consent, 1is punishable by a fine of not less than $100 nor more
than $500 or by imprisonment for not more than 90 days, or by
both. The penalty does not affect the lien on the animal.

Section 03.35.070. Definitions. As used in this chapter (1)
"owner of land” includes a feeholder, tenant, contract vendee or
other person in actual possession of land; (2) "domestic animal”
includes goats, sheep, cattle, horses, swine, or other exotic
species which may be kept in place of these more <common

varieties.

CHAPTER 40. BRANDS AND MARKS.

Alterations to this chapter require owners of domestic animals to
brand or otherwise mark them for clear 1identification and to
make those brands or m%rks a matter of public record.

Sections 10 through 30 and 50 through 270 require further
study to determine the need for further changes.

Section 03.40.010. Brands and marks. All domestic animals,
as defined in AS Chapter 35, shall carry an easily recognizable

brand or mark. Owners of said animals shall apply their unique
brand or mark to their animals in a conspicuous place and, in the
event that it becomes obliterated by damage or growth of hair or
fur, shall immediately restore it. All brands and marks shall be
recorded as provided in Section 30 of this chapter and shall be
made a matter of public record. Persons so recording a brand or
mark shall have the exclusive right to its use.
0
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Version #2

Bradley
4/17/86
Original sponsors: Ringstad and Marrou
IN THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR HOUSE BILL NO. 386 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to cabins on state land; and provid-
ing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. 'Otv «Cite vfeefore «eJune -1; 1988>o0f a person who

MMHg ti cabin onstate land on the effective date of this Act.,, the commis-
sioner of natural resources 11 not to exceed one acre of state land
occupied by the cabin if the cabin had been erected on the land before
J'anual™ TT968fand if the land was open to entry under applicable state or
federal law at the time the cabin was erected, unless the commissioner
makes a written bestinterest finding that a land or resource management
conflict exists. Thestate land shall be sold for t h e o] f

the land”~ggpgg?” shall-pay. costs

located on a waterfront, the commissioner shall reserve an easement not to

exceedlHBfaBk wide above the mean high water line.

* Sec. 3. This Act takes effect immediately in accordance with AS 01.

10.070(c).

-1- CSHB 386 (Res)



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date : — 4/19/66

REQUEST FISCAL DETAIL
Bill/Resolution No.: CSHB see« (Res) Agency Affected: Natural Resources
Title:  Cabins on State Land BRU" Land anc* Water

Sponsor: Rjngstad
Requestort.Hnncp Resources
Date of Request: 4/17/86

Components :.

EXPENDITURES/REVENUES : (Thousands of Dollars)

OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91
PERSONAL SERVICES 43.2 43.2 43.2
TRAVEL 5.0 6.0 6.0
CONTRACTUAL 12.0 12.0 12.0
SUPPLIES Im 3.0 3.0
EQUIPMENT 4.1 2.0 2.0
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 67.2 66.2 66.2
CAPITAL
REVENUE 100.0 100.0 100.0 100.0

FUNDING (Thousands of Dollars)

GENERAL FUND 67.2 66.2 66. 2
FEDERALFUNDS

OTHER

TOTAL bl. a bh. 7 bb. 2

POSITIONS

FULL-TIME 1.0 1.0 1.0
PART-TIME
TEMPORARY

ANALYSIS :  Attach aseparate page if necessary

The Committee Substitute reduces the costs of implementing the cabin sale program by
setting a deadline for applications, placing some costs on the applicant, reducing
the number of cabins which suit the bill, and not requiring the sale of a cabin where
land or resource management conflicts exist. One new Resource Technician would be
necessary through FY 89.

Prepared by: Phone : 465-2400
Division : Commissioner's Office pate. 4/19/86
Approved by Commissioner: Date. ~ 4/19/86
Agency: Natural Resources

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page. of 10/25/85



STATE OF ALASKA 1985 LEGISLATIVE SESSION
- FISCAL NOTE -

Revision Date:

REQUEST FISCAL DETAIL
HTT7Kesolutlon No.:_ HB 386 Agency Affected __ jpaturaL Resources
Title: Cabins on State Land Program Category Affected: ygygs.
Sponsor: Ejnga~ad- 8RU, Program or Subprogramls) Affected:
Reguestor: Land and Water. Management; Information and
Date of Request:_ Records
. .
[T5T'TTBT & hHB  roe FY 90
OPERATING

100 PERSONAL SERVICtS 8L 5 380.5 438. 5 438. 5
200 TRAVEL 7 3.0 L o ¥ o 40.0 40.0 !
500 CONTRACTUAL 0 5 50.0 50.0 50.0
00 suPPLIES ? %b - - 6I0
500 EQUIPMENT 40 1.2.0 12.0 ]26 12.0

500 LAND & STRUCTURES
700 GRANTS, CLAIMS
300 MISCELLANEOUS

TOTAL OPERATING 102.5 _ 5.46,5 546.5 546.5
CAPITAL
REVENUE JFICLCL don.n -mn.n
FUNDING: (Thousands of Pol ars)
GENERAL FUND === 102.5 4RR 5 546. 5 546. 5 546. 5
(FEDERAL FUNDS
bTHER
[toral 102 6 4RR R — 5-46.5 546°"5-—-—— _546.5.
L 2 ... q 10 10 10
"ART-TIME i ) )
TEMPORARY

ANALYSIS: Attach a separate page if necessary

See attached explanation for yearly program goals. Within seven to ten years
operating costs would be reduced to about one-third. Estimate based on 2,000 cabins.

Because this would amount to a major new land disposal program, it will require
full administrative support in regional offices and contract administration. Annual

costs will include adjudication/survey and appraisal review/planning, etc.
Prepared By: DTS/DEWM/Commissionerls Office Phone: 465-2400
Division: Date:  4/25/85
Approved by Commissioner: KU Date: 4/25/85

Agency:__Natural Resources

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) 7/1/84



FISCAL NOTE ANALYSIS
HB 386
DEPARTMENT OF NATURAL RESOURCES

With the passage of HB 386, the Department of Natural Resources would encounter
a large number and variety of administrative responsibilities that could not
be met under existing budgets. These responsibilities would include the
implementation of regulations for the cabin program, title and records

review, survey instructions and review, public notice/de" sions/findings,
appraisal instructions and review, issuance of title, and contract admini-
stration and enforcement where the purchaser chooses to purchase the land

over a period of twenty years.

Eecause the Department estimates that there are 2,000 cabins on state lc.nd,
and it would be impossible to accomplish the proposed conveyance in a short
term, the fiscal impact is estimated for a five- to ten-year cabin land sale
program. Most of the administrative handling of cabin purchase applications
would be done in the three regional offices: Anchorage, Fairbanks, and Juneau.
Both the Division of Lan and Water Management and the Division of Technical
Services would be closely involved.

YEAR ONE -

1. Prepare regulations for program. How determine the one-acre parcel? How
accommodate owners who are within game refuges or state parks? Convey
submerged lands title for waterside cabins? Reserve easements/rights-of-way
across adjacent public lands and through the parcel? How determine 1980
appraised value and provide for appeals? Who pays survey/appraisal costs?
hat are conditions for contracts of sale (AS 38.05.065)? May an owner
purchase more than one cabin? How prove ownership and use before 19807
What if more than one owner applies to purchase a cabin? Is program open
forever at same appraisal amount? What opportunities are there for public
notice/comment on proposed conveyances? May the state conduct its own land
disposals, timber sales, leases, R/W conveyances if there is an unauthorized
cabin nearby or within the area and an application has been filed? Can
commissioner decide that less than an acre will be conveyed? May the
commissioner prevent subdivision (for other cabins, trailer lots, etc.)
within refuges and parks? How prepare survey/appraisal instructions?

2. Announce program to public and begin preparation for applications. Provide
application forms, information sheets, procedural directions to all
regional staff.

YEAR TWi -
1. Accept applications. Answer public inquiries.

2. Begin adjvjdicating applications. Determine which are on state lands, notify
applicants who are not on state lands. Review proof of cabin construction
prior v.0 1580.



HB 386 fiscal note - p.2

3. Begin public notice, review of cabin conveyances consistent with
AS 38.C5.945 and AS 38.05.035(e) and constitutional provisions for equal
protection and use/management of the public domain.

5. Begin to field check cabins, surveys, appraisals.

6. Begin planning/platting easements and rights-of-way for public needs.

YEAR THREE -
1. Continue 1-6 above.

2. Close application opportunities in some areas, open in others to distribute
regional impact of applications on administrative staff.

3. Begin to issue accurate title/quitclaim deed to some applicants who meet
conditions.

4. 1ssue contracts of sale and prepare twenty-year payment schedule and
conditions for successful applicants wishing to pay over time.

5. Note title changes, applications on land title records (must record
applications immediately on receipt for awareness during other land
disposal/management planning).

6. Begin to accept new title documents inA”~corder's Offices.

YEARS FOUR TO TEN -

1. Continue with the program, aiming to complete within four to seven years.



LINE ITEM EXPLANATIONS - HB 386

FY 86

100 - Two positions, 87.5

1. Natural Resource Manager | (47.5)
Supervise start-up of program, including regulations and
public information

2. Natural Resource Technician | (40.0)
Assist in program start-up, begin policy/procedures directives
for regional staff, coordinate with survey/title/records staff
to assure timely notation of applications on status plats and
conveyance of accurate title, coordiante with contract
administration staff to begin handling sales contracts

200 - 3.0
Travel to regions

300 - 6.0
Special legal research for regulations

400 - 2.0
Supplies and commodities for new staff

500 - 4.0
Office equipment for new staff (chair, desk, typewriter, file)

FY 87

100 - Seven new positions, 293.5 + 87.5 from FY 86

1,2,3. Natural Resource Technician in each regional office (127.5)
Begin adjudication/review of applications, provide local
response to inquiries, conduct public notice, negotiate
difficulties with applicant and adjacent landowners or
citizens; begin review of appeals on appraisals, adjudication

4,5,6. Survey/Title Staff in central/regional offices (127.5)
Begin survey check (some field wecrk required), conduct full
title check, note applications and conveyances on state land
records.

7. Accounting Technician and part-time clerical (38.0)
Begin issuing contracts of sale for successful applicants

200 - 40.0
Travel to field check cabins/appriasals/surveys, review area resources
for possible conflicts

300 - 50.0
Advertising, hearings, legal assitance for adjudicating applications
and administering appeals; preparation and issuance of some title
documents

400 - 6.0
Supplies and commodities for new staff

500 - 12.0
Office equipment for seven new staff



FY 88-94/5

Continue all costs but add one Accounting Technician and some part-time
clerical staff for future contract administration.
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STATE OF ALASKA 1985 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL
11/Resolutlon No.: sb 269 Agency A”ected: Natural Resources
Title: Cabins on Stats Land Program Category Affected: nrmec
Sponsor: Bennett 8RU, Program or Subprogram(s) Affected:
Requestor: Senate Finance Land and Water Management: Information and
Date of Request: Records
EXPENDITURES/REVENUES:  (Thousands of
FY 85 fy 85 FV A? FY 88 FY &9 FY 90
OPERATING

TOOPERSONAL SERVICES 87,5 380.5 438. 5 438. 5 438. 5
200 TRAVEL . .5 40.0 40,0 40.0 40.0
300 CONTRACTUAL c.o 50,0. 50.0 50.0 50.0
WO SUPPLIES w1, 0 50 .. 6.0 6.0 6.0
500 EQUIPMENT 4 w0 17,0... 12.0 12.0 12.0
S00 LAND & STRUCTURES
700 CRANTS, CLAIMS
300 MISCELLANEOUS

TOTAL OPERATING _142+2__ 4RR.5  _5.46.5 - 5465 546. 5
[ CAPITAL ]
| REVENUE | -300. n.. 300.0 -2Q0.0 I
FUNDING: (Thousands of Pol ars)
GENERAL "FOND .- ... 109 .6 4fIR. 5 546. 6 546. 5 546. 5
-EDERAL FUNDS
1THER
TOTAL 102-5__ 4RR 5 _ _
rac-w=* " -commmmmes 8 q 10 10 10
"ART-TINE | ) )

TLHPORARY

ANALYSIS: Attach a separate page 1f necessary

See attached explanation for yearly program goals. Within seven to ten years
operating costs would be reduced to about one-third. Estimate based on 2,000 cabins.

Because this would amount to a major new land disposal program, it will require
full administrative support in regional offices and contract administration. Annual

costs will include adjudication/survey and appraisal review/planning, etc.
Prepared By: DTS/DEWM/Commissioner's Office Phone: 465-2400
Division: Date:_ 4/25/85
Approved by Commissioner: Date: 4/25/65
Agency: Natural Resources

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 7/1/84



FISCAL NOTE ANALYSIS
SB 269
DEPARTMENT OF NATURAL RESOURCES

With the passage of SB 269, the Department of Natural Resources would encounter
a large number and variety of administrative responsibilities that could not
be met under existing budgets. These responsibilities would include the
implementation of regulations for the cabin program, title and records

review, survey instructions and review, public notice/decisions/findings,
appraisal instructions and review, issuance of title, and contract admini-
stration and enforcement where the purchaser chooses to purchase the land

over a period of twenty years.

Because the Department estimates that there are 2,000 cabins on state land,
and it would be impossible to accomplish the proposed conveyance in a short
term, the fiscal impact is estimated for a five- to ten-year cabin land sale
program. Most of the administrative handling of cabin purchase applications
would be done in the three regional offices: Anchorage, Fairbanks, and Juneau.
Both the Division of Land and Water Management and the Division of Technical
Services would be closely involved.

YEAR ONE -

1. Prepare regulations for program. How determine the one-acre parcel? How
accommodate owners who are within game refuges or state parks? Convey
submerged lands title for waterside cabins? Reserve easements/rights-of-way
across adjacent public lands and through the parcel? How determine 1980
appraised value and provide for appeals? Who pays survey/appraisal costs?
What are conditions for contracts of sale (AS 38.05.065)? May an owner
purchase more than one cabin? How prove ownership and use before 1980?
What if more than one owner applies to purchase a cabin? Is program open
forever at same appraisal amount? What opportunities are there for public
notice/comment on proposed conveyances? May the state conduct its own land
disposals, timber sales, leas'es, R/W conveyances if there is an unauthorized
cabin nearby or within the area and an application has been filed? Can
commissioner decide that less than an acre will be conveyed? May the
commissioner prevent subdivision (for other cabins, trailer lots, etc.)
within refuges and parks? How prepare survey/appraisal instructions?

2. Announce program to public and begin preparation for applications. Provide
application forms, information sheets, procedural directions to all
regional staff.

YEAR TWO -

1. Accept applications. Answer public inquiries.

2. Begin adjudicating applications. Determine which are on state lands, notify

applicants who are not on state lands. Review proof of cabin construction
prior to 1980.
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3. Begin public notice, review of cabin conveyances consistent with
AS 38.05.945 and AS 38.05.035(e) and constitutional provisions for equal
protection and use/management of the public domain.

5. Begin to field check cabins, surveys, appraisals.

6. Begin planning/platting easements and rights-of-way for public needs.

YEAR THREE -
1. Continue 1-6 above.

2. Close application opportunities in some areas, open in others to distribute
regional impact of applications on administrative staff,

3. Begin to issue accurate title/quitclaim deed to some applicants who meet
conditions.

4. lIssue contracts of sale and prepare twenty-year payment schedule and
conditions for successful applicants wishing to pay over time.

5. Note title changes, applications on land title records (must record
applications immediately on receipt for awareness during other land
disposal/management planning).

6. Begin to accept new title documents in ecorder's Offices.

YEARS FOUR TO TEN -

1. Continue with the program, aiming to complete within four to seven years.
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FY 86

100 - Two positions, 87.5

1. Natural Resource Manager | (47.5)
Supervise start-up of program, including regulations and
public information

2. Natural Resource Technician | (40.0)
Assist in program start-up, begin policy/procedures directives
for regional staff, coordinate with survey/title/records staff
to assure timely notation of applications on status plats and
conveyance of accurate title, coordiante with contract
administration staff to begin handling sales contracts

200 - 3.0
Travel to regions

300 - 6.0
Special legal research for regulations

400 - 2.0
Supplies and commodities for new staff

500 - 4.0
Office equipment for new staff (chair, desk, typewriter, file)

FY 37

100 - Seven new positions, 293.5 + 87.5 from FY 86

1,2,3. Natural Resource Technician in each regional office (127.5)
Begin adjudication/review of applications, provide local
response to inquiries, conduct public notice, negotiate
difficulties with applicant and adjacent landowners or
citizens; begin review of appeals on appraisals, adjudication

4,5,6. Survey/Title Staff in central/regional offices (127.5)
Begin survey check (some field work required), conduct full
title check, note applications and conveyances on state land
records.

7. Accounting Technician and part-time clerical (38.0)
Begin issuing contracts of sale for successful applicants

200 - 40.0
Travel to field check cabins/appriasals/surveys, review area resources
for possible conflicts

300 - 50.0
Advertising, hearings, legal assitance for adjudicating applications
and administering repeals; preparation and issuance of some title
documents

400 - 6.0
Supplies and commodities for new staff

500 - 12.0
Office eq™j-pment for seven new staff



FY 88-94/5

Continue all costs but add one Accounting Technician and some part-time
clerical staff for future contract administration.



April 25, 1985

The Honorable ArliBs Sturgulewski
Chair, Senate Resources Conunittee
Pouch V

Juneau, AK 99811

Dear Senator Sturgulewski*

I am writing to provide comments on SB 269 (cabins on state
land),

The department has attempted to address the issue of
unauthorized cabins on state land by enacting regulations
that allow the issuance of a temporary, non-trancferable
permit to a cabin holder. The permit may be renewed through
the lifetime of the permittee but the improvements must be
removed or revert to state ownership at the permit's
expiration.

In adopting this approach to the management of unauthorized
cabins on state land, | considered adopting an approach that
is represented by Senator Bennett's proposal. I ~aw a
considerable challenge to the coherent management of 6tate
lands and resources and recognized the concerns of many
Alaskans who own cabins on public lands. The problem
deserved attention and action.

In the course of my review of the situation, however, |
discerned that it could be a violation of the constitutional
and statutory conditions for equal protection and public
process to convey public land or cabins on public land to
persons who built them without authorization. | also saw a
fairness problem: would it be equitable to other Alaskans
(some of whom might have attempted to gain authorization to
build but were denied) to make a retroactive determination
that unauthorized cabins would suddenly be given legal
recognition? | also noted that providing an assured right
to purchase the cabin or land in some cases would be in
conflict with the State's best interest, because the land is
needed for other purposes from settlement to timber harvest
to habitat protection.
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I understand the intent of the bill and I am all too aware
of the frustration that some cabinholders feel, but I
believe that the department has already taken steps to
address the issue in a way that also protects the public
purpose.

If the Committee needs a briefing on our cabin permitting
programs, our preference rights programs for persons holding
valid, state or federal permits or leases, or our land
disposal programs, 1 would be pleaned to offer any staff
assistance you may request.

Sincerely,

Esther C. Wunnicke

cc: Senator Don Bennett
Representative John Ringstad
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HB 395 SUMMARY

THE PURPOSE OF THIS LEGISLATION IS TO EXTEND TO THE COMMISSIONER OF
NATURAL RESOURCES THE SAME AUTHORITY IN THE DISPOSAL OF HOMESTEADS BY
LOTTERY THAT IS  .ASENTLY EXISTING IN OTHER TYPES OF LAND DISPOSALS.

THIS CHANGE WOULD GIVE THE COMMISSIONER THE OPTION OF REQUIRING THAT
LOTTERIES BE HELD IN THE COMMUNITY CLOSEST TO THE LAND DISPOSAL AND IN
ADDITION REQUIRE THAT THE WINNER OF THE ENTRY BE PRESENT.

THE LEGISLATION AS WRITTEN WOULD NOT REQUIRE A BUDGET INCREASE TO THE
DEPARTMENT OF NATURAL RESOURCES.



