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M ISC O N C EP T IO N S R E L A T IN G  TO HB 3 8 5  AND 
CONTROLLED L IV E S T O C K  D I S T R I C T S

On M a r c h  1 4 ,  1 9 8 6  t h e  H o u s e  R e s o u r c e  C o m m i t t e e  h e l d  a t e l e c o n ­
f e r e n c e  h e a r i n g  o n  HB 3 8 5 ,  d e a l i n g  w i t h  r e s p o n s i b i l i t y  f o r  t h e  
a c t i o n s  o f  u n c o n t r o l l e d  l i v e s t o c k .  A n u m b e r  o f  c o m m e n t s  w e r e  
m a de  i n  o p p o s i t i o n  t o  t h e  b i l l  w h i c h  i n d i c a t e  a l a c k  o f  u n d e r ­
s t a n d i n g  o f  t h e  p u r p o s e  o f  i t  a n d  o f  t h e  n a t u r e  o f  e x i s t i n ' *  a n d  
p a s t  l a w  r e l a t i n g  t o  u n c o n t r o l l e d  l i v e s t o c k .  I  w o u l d  l i k e  t o  
c o m m e n t  r t h e s e  m i s c o n c e p t i o n s .

p e r s o n  s u f f e r i n g  i n j u r y  d u e  t o  u n c o n t r o l l e d  l i v e s t o c k  now  h a s  
L h c  r i g h t  t o  r e c o v e r  d a m a g e s  t h r o u g h  l i t i g a t i o n .  T h i s  i s  t r u e  
f o r  a l l  l a n d s  i n  t h e  s t a t e ,  f e n c e d  o r  n o t  ( s e e  O ’ M e a r a  v s .  
A n d e r s o n  # 3 H 0  8 4 - 2 7 6  S C ) .  I n  s p i t e  o f  w h a t  s o m e  i n d i v i d u a l s  may 
b e l i e v e ,  t h e r e  i s  no  " o p e n  r a n g e "  i n  A l a s k a ,  w h e r e  s t o c k m e n  a r e  
f r e e  o f  r e s p o n s i b i l i t y  f o r  t h e i r  u n c o n t r o l l e d  a n i m a l s .

A " c o n t r o l l e d  l i v e s t o c k  d i s t r i c t "  i s  a n  a r e a  e s t a b l i s h e d  by  a 
d i s t r i c t  c o u r t  j u d g e  i n  w h i c h  i t  i s  a g a i n s t  t h e  l a w  f o r  d o m e s t i c  
a n i m a l s  t o  r u n  a t  l a r g e ,  u n a t t e n d e d .  W i t h i n  s u c h  a n  a r e a  c n y  
p e r s o n  s u f f e r i n g  i n j u r y  f r o m  u n c o n t r o l l e d  l i v e s t o c k  n e e d  n o t  go 
t h r o u g h  l i t i g a t i o n  t o  r e c o v e r  d a m a g e s .  A n y  s u c h  p e r s o n  may i m ­
p o u n d  t h e  o f f e n d i n g  a n i m a l  a n d  d e m a n d  p a y m e n t  f r o m  t h e  o w n e r .  I f  
t h e  o w n e r  f a i l s  t o  c o m p l y ,  t h e  i n j u r e d  p a r t y  h a s  t h e  r i g h t  t o  
s e l l  t h e  a n i m a l  a t  a u c t i o n  i n  o r d e r  t o  r e c o v e r .

T h e  " c o n t r o l l e d  l i v e s t o c k  d i s t r i c t "  t h u s  p r o v i d e s  f o r  a n o n ­
j u d i c i a l  r e m e d y  i n  a d d i t i o n  t o  t h e  c o m m o n  l a w  p r o t e c t i o n  f o r  
p e r s o n s  a n d  p r o p e r t y .  I t  d o e s  n o t  l i m i t  l i a b i l i t y  f o r  d o m e s t i c  
a n i m a l s  t o  w i t h i n  t h e  b o u n d a r i e s  o f  s u c h  d i s t r i c t s  ( s e e  AS C h a p -

H o u s e  B i l l  3 8 5  w o u l d  n o t  i n c r e a s e  e x i s t i n g  l i a b i l i t y  f o r  t h e  
o w n e r s  o f  u n c o n t r o l l e d  d o m e s t i c  a n i m a l s .  I t  w o u l d  s e r v e  t o  s t a t e  
i n  s i m p l e  a n d  c l e a r  l a n g u a g e  j u s t  w h a t  t h a t  l i a b i l i t y  i s .  I n  s o  
d o i n g  i t  w o u l d  h e l p  t o  d i s p e l  t h e  m y t h  o f  " o p e n  r a n j e "  a n d  s o  
s h o u l d  r e s u l t  i n  f e w e r  c o n f r o n t a t i o n s  b e t w e e n  s t o c k m e n  a n d  o t h e r  
c i t i z e n s  a n d  l e s s  l i t i g a t i o n .  HB 3 8 5  m a k e s  n o  c h a n g e s  i n  t h e  l a w  
r e l a t i n g  t o  " c o n t r o l l e d  l i v e s t o c k  d i s t r i c t s "  a n d  i t  h a s  n o t h i n g  
t o  d o  w i t h  f e n c i n g .
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1 , M i l l i e  M a r t i n , P . O .  B o x  2 6 5 2 , " H o m e r , A K " , 9 9 6 0 3 . M i l l i e

I  2 , An P e i s c h e l . B o x  1 5 1 9 3  F . C . , " H o m e r , A K " , 9 9 6 0 3 , An

3 , D a i s y  L e e  B i t t e r , 6 0 3 8 5  S k y l i n e  D r . , " H o m e r ,  A K " , 9 9 6 0 3 , D a i s y  

4 , V i c t o r i a  H a n d , P . O .  B o x  2 8 8 9 , " H o m e r ,  A K "  , 9 9 6 0 3 ,  V ' i c t o  r i a  

5 , Dan L o n g , B o x  1 5 2 9 7  F . C . , " H o m e r ,  A K " , 9 9 6 0 3 , D an  

6 , S ue  M o h n . S R  B o x  7 0 0  A . P . , ' H o m e r ,  A K " , 9 9 6 0 3 , S u e

7 , J e a n  S t r u t z , B o x  1 1 4 3 , " H o m e r ,  A K " , 9 9 6 u 3 , J e a n

8 , K e n t o n  B l o o m , B o x  1 1 4 1 , " H o m e r ,  A K " , 9 9 6 0 3

9 , M a r i l y n  K i r k h a m , 1 2 7 5  O c e a n  D r . , " H o m e r , A K " , 9 9 6 0 3



M I C H A E L  S .  O ’ MEARA 
P . O .  BOX 1 1 2 5  
HOMER, AK 9 9 6 0 3

FEBRUARY 8 ,  1 9 8 6

R E P R E S E N T A T IV E  ANDRE MARROb 
ALASKA S T A T E  L E G I S L A T U R E  
POUCH V (MS 3 1 0 0 )
J U N E A U ,  AK 9 9 8 1 1

DEAR R E P R E S E N T A T IV E  MARROU:

I  w a s  p l e a s e d  t o  f i n a l l y  r e c e i v e  y o u r  r e s p o n s e  t o  my l e t t e r  
o f  D e c e m b e r  2 8  r e g a r d i n g  t h e  m a t t e r  o f  u n c o n t r o l l e d  l i v e s t o c k .  
T h a n k  y o u  v e r y  m u c h  f o r  i n c l u d i n g  a c o p y  o f  y o u r  b i l l ,  HB 4 2 8 ,  and  
f o r  t h e  c o p y  o f  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  D i r e c t o r y .

We a r e  i n  a g r e e m e n t  a b o u t  t h e  n e e d  t o  r e s o i v e  t h e  c o n f u s i o n  
o v e r  s t o c k m e n ' s  r e s p o n s i b i l i t i e s  u n d e r  t h e  l a w .  U n f o r t u n a t e l y ,  I  
c a n n o t  s e e  h o w  t h e  p a s s a g e  o f  HB 4 2 8  w o u l d  do  t  \ a t .  O u r  l e g a l  
r e s e a r c h  i n d i c a t e s  t h a t  c o m m o n  l a w  p r o t e c t i o n  w o u l d  s t i l l  a p p l y  
t o  a l l  p r i v a t e  p r o p e r t y  a n d  p e r s o n s ,  i n  o r  o u t  o f  a " g r a z i n g  
d i s t r i c t " .  I f  i n d e e d  l e g i s l a t i o n  w a s  p a s s e d  w h i c h  a t t e m p t e d  t o  
r e m o v e  s u c h  e q u a l  p r o t e c t i o n  f o r  a l l  c i t i z e n s ,  i t  s e e m s  u n l i k e l y  
t o  w i t h s t a n d  t h e  c o n s t i t u t i o n a l  c h a l l e n g e  w h i c h  w o u l d  a s s u r e d l y  
f o l l o w .  T h e  " c o n t r o l l e d  l i v e s t o c k  d i s t r i c t "  s i m p l y  p r o v i d e s  
i n j u r e d  p a r t i e s  w i t h i n  w i t h  a n o n j u d i c i a l  r e m e d y  i n  a d d i t i o n  t o  
t h a t  a v a i l a b l e  t h r o u g h  t h e  c o u r t s .  T h a t  r e a l l y  i s n ' t  a bad  i d e a ,  
e x c e p t  t h a t  c o n f u s i o n  a b o u t  l i a b i l i t y  i s  g e n e r a t e d ,  r e s u l t i n g  i n  
a " w i l d  w e s t "  a t t i t u d e  o n  t h e  p a r t  o f  s om e  s t o c k m e n .

I  r e a l i z e  t h a t  s i n c e  E d n a  A n d e r s o n  w a s  y o u r  c a m p a i g n  m a n a g e r ,  
a n d  i s  n o  d o u b t  a p e r s o n a l  f r i e n d ,  t h a t  i t  w i l l  b e  d i f f i c u l t  f o r  
y o u  t o  a v o i d  s e e i n g  t h e  i s s u e  t h r o u g h  h e r  e y e s .  S h e  a n d  E l t o n  
a r e  g o o d  p e o p l e  a n d  d e s e r v e  t o  p r o s p e r . . . b u t  n o t  a t  t h e  e x p e n s e  
o f  t h e  m a j o r i t y  o f  c i t i z e n s  i n  A l a s k a .  W hen  y o u  r e f e r  t o  
" d e c i m a t i n g  o n e  e n t i r e  i n d u s t r y "  y o u  w o u l d  d o  w e l l  t o  c o n s i d e r  
t h e  i m p a c t  o f  a n  " o p e n  r a n g e "  p o l i c y  u p o n  a g r i c u l t u r e  i n  g e n e r a l .  
I f  s u c h  a p o l i c y  w e r e  e v e r  a t t e m p t e d ,  b a r l e y  g r o w e r s  a n d  o t h e r  
f a r m e r s  c o u l d  f a c e  f i n a n c i a l  r u i n  i u  a t t e m p t i n g  t o  p r o t e c t  t h e i r  
d e v e l o p m e n t s  f r o m  a s m a l l  g r o u p  o f  s t o c k m e n .  How d o e s  o n e  
j u s t i f y  f a v o r i n g  o n e  f o r m  o f  a g r i c u l t u r e  o v e r  a l l  o t h e r s ?

As  a l i b e r t a r i a n  y o u  c l a i m  t o  d e f e n d  s u c h  t h i n g s  a s  p r i v a t e  
o w n e r s h i p  o f  l a n d  a n d  e l i m i n a t i o n  o f  i n t r u s i v e  " b i g  g o v e r n m e n t " .
I t  i s  t h e r e f o r e  s u r p r i s i n g  t o  s e e  y o u  s u p p o r t i n g  g o v e r n m e n t a l  
a c t i o n s  w h i c h  w o u l d  e l i m i n a t e  t h e  r i g h t  t o  c o n t r o l  a n d  e n j o y  
p r i v a t e  p r o p e r t y ,  s u b s i d i z e  s t o c k m e n  w i t h  a g r a n t  o f  f r e e  u s e  o f  
a l l  p u b l i c  a n d  u n f e n c e d  p r i v a t e  l a n d  ( b a s i c a l l y  a f o r m  o f  s o c i a l  
w e l f a r e ) ,  a n d  d e n y  e q u a l  p r o t e c t i o n  u n d e r  t h e  l a w  f o r  a l l  
c t i z e n s .



f

As y o u  c a n  t e l l ,  I  am n o t  r e a d y  t o  s u p p o r t  y o u r  b i l l ,  a n d  
h a v e  b e e n  i n  c o n t a c t  w i t h  m a ny  o t h e r  l e g i s l a t o r s  a n d  c o n c e r n e d  
p r o p e r t y  o w n e r s  s u g g e s t i n g  t h a t  i n  i t s  p r e s e n t  f o r m  i t  s h o u l d  n o t  
b e  p a s s e d  o u t  o f  c o m m i t t e e .  Y o u  a r e  n o  d o u b t  a w a r e  t h a t  I  do  
s t r o n g l y  s u p p o r t  HB 2 8 5  ( T h o m p s o n )  a n d  h a v e  s u g g e s t e d  a d d i t i o n a l  
l a n g u a g e  w h i c h  w o u l d  p r o v i d e  n o n j u d i c i a l  r e m e d i e s  f o r  i n j u r e d  
p a r t i e s ,  s i m i l a r  t o  t h o s e  now  a v a i l a b l e  w i t h i n  " c o n t r o l l e d  
l i v e s t o c k  d i s t r i c t s " .  I  h a v e  a l s o  s u g g e s t e d  t h a t  l e g i s l a t i o n  
r e q u i r i n g  l i v e s t o c k  t o  be  a d e q u a t e l y  b r a n d e d  o r  m a r k e d  be 
i n t r o d u c e d ,  s i n c e  i t  i s  d i f f i c u l t  t o  p r o v e  w h i c h  a n i m a l s  c a u s e d  
d a m a g e  o t h e r w i s e .  O b v i o u s l y  I  v . o u l d  h o p e  t h a t  y o u  w o u l d  l o o k  a t  
t h e s e  p r o p o s a l s  s e r i o u s l y  a n d  c o n s i d e r  s u p p o r t i n g  t h e m  i n  p l a c e  
o f  HB 4 2 8 .

I n  c l o s i n g  l e t  me s a y  t h a t  l i k e  y o u ,  I  d o  n o t  e n j o y  t h e  
p r o c e s s  o f  l i t i g a t i o n  a n d  h o p e  t o  s e e  o u r  l a w s  w r i t t e n  i n  s u c h  a 
w a y  a s  t o  h e l p  a v o i d  i t  i n  t h e  f u t u r e .  T h i s  c a n  b e  d o n e ,  I  
b e l i e v e ,  o n l y  i f  s u c h  l a w s  c l e a r l y  p r o v i d e  f o r  e q u a l  t r e a t m e n t  o f  
a l l  c i t i z e n s  a n d  m a k e  c l e a r  t h e  n e e d  f o r  e a c h  p e r s o n  t o  b e  
r e s p o n s i b l e  o f  h i s  o r  h e r  ow n  a c t i o n s .  A n y  a t t e m p t  t o  l e g i s l a t e  
" o p e n  r a n g e "  p o l i c y  c a n  o n l y  a s s u r e  a n  i n c r e a s e  i n  t h e  n u m b e r  o f  
l a w s u i t s  i n v o l v i n g  s t o c k m e n ,  t h e  s t a t e  o f  A l a s k a ,  a n d  o t h e r  
c i t i z e n s .  A s  J u d g e  F u l d  w r o t e  i n  h i s  o p i n i o n , " . . . t h e  r i g h t s  o f  
t h e  p r i v a t e  p r o p e r t y  o w n e r  i n  t h i s  a n d  o t h e r  s t a t e s  a r e  a b s o l u t e  
a s  f a r  a s  f r e e  a n d  u n t r a m m e l l e d  e n j o y m e n t  s u b j e c t  o n l y  t o  
t a x a t i o n ,  z o n i n g ,  a n d  som e l i m i t a t i o n s  a g a i n s t  n o x i o u s  u s e " .

S i n c e r e l y ,

2

M I C H A E L  S .  O'MEARA



M a r c h  1 0 ,  1 9 3 6

Representative Richard Shultz,

P o u c h  V
Juneau, Alr«?;ka 99311

D«*iir Representative Shultz,

It. c •!!•«! to oyt. attention M i l  there* arc revernl bJlht ponding ).n this 
1 of'1 r.7 'tlurs 'hat pv.t.nl:) to stock, g.r-vzir.g, gj or.ing rights and liabilities. 
Mr. refer a a ^Z‘,f An A-*t relnilMg to ;::r«5ng districts, H.B. 277,
• ,  t ■ • ■ • 1 • N \ . » I < 1 \ « I I  n  1 a I
* - —  — ’ ” » - -- - -  -...........................  V> I .  - ' I}              |  * ■ I •

An Act tdailivj to catf 1« n;:d dcv.ci.ilcatsd animals end H.g. '38*? An Act 
relating Lo IVibiMiy for dar.vge »r;vjsocd by donroMc Ani&uls r.nl providing 
for ar» e-Tsoiive date.

As property ■'•users In on area designated "Open Range", having snfcred at the 
hands of an abr-ent stockman who leaves hl.r. animals for months on end to forage 
srid coT.f: times starve, wo watched with particular interest the recent court 
ullr’.g (O ’T c a ra  vs. Anderson, No, 3HC PJi 2?6 SC) which for erica proved tJut 
stocktoon nrc H a l l o  for damages caused « tJiolr animals to private property 
under existing law. a*. >

It was also anticipated that a small handful of stockmen in the state would 
endeavor to create 1/j.wn to circumvent this ruling. To cur dismay, even the 
local noil conservation district support'*! thic legislation, of wh5ch we are 
RCTbern, and to which wc strongly dlc-ogrced. Their actions err not ic present*, tlvo 
cf those rea.bers.

M o  own property j u s t  o u t s i d e  c f  Homur I n  a  w e l l  p o p u l a t e d  area, yc-t ihsc .e  r.loeJ men 
w o u l d  l i k e  t o  d e n y  u s  c u r  p r i v i l *  p r o p e r t y  r i g h t o  s o  t h e y  con. r>m a t c c k  o v e r  I * . ,  
o r  f o r c e  us t o  b u i l d  v e r y  c o s t l y  fcr.Cft f-  (S3 2 ? ? ) ,  s o  t h e y  can o p e r a t o  t h e i r  
bur.I n e s s ? ? ?  And I  t h i n k  t h a t  i s  w r o n g .  I t  1s u n d e m o c r a t i c  vhon  m e  i n d i v i d u a l  
J r . r  the* r i g h t  t o  d o  r.o muci) dawago ,  nr,d t o  d i c t a t e  t o  sc* pr.ny -  at.d v e  h. -ve no  

J r. r e t u r n ,  T h i s  o c c u r s  t o  us y e a r l y  i n  t h e  S k y l i n e  D r i v e ,  O ls o n  M o u n t a i n  
r r r ' i  c f  i b v . o r • I t  i n  n o t  r i g h t .

Of the bill a mentioned above the only one we might suppoit would be il.at of 
Mr, Thompson, H.3, ,335» aw. tli^t with recervatlcn.

However we would like to strongly suggest t»ial ubllc hearings bo !-old, in the 
ocnsrunitics that are 00 affected by them. Such as llraor. I bsllo.vo you will find 
there exists a great deal of opposition to reinstating grazing districts or the 
fence out la*.

Sincerely, -

' M r b ----------------
_  - • j -
tttrol B. and f i l W c d "1. Martin 
  SkyUno Brlvs

7*V

59'*90 E.
* . .  - -  r

Hornr, Alaska 99603 
t j c  o235-6652j n-. •

' ' •i  . - --- --
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P o s t  O f f i c e  Box 3 3 ' ;‘5 
K o d i a k ,  A l a s k a  9 ? 6 l 5

K a y  1 ,  1 9 3 5

R e p r e s e n t a t i v e  Dave Thompson 
Pouch V
J u n eau ,  A l a s k a  99811

Dear  Dave,

I  an  i n  r e c e i p t  o f  House B i l l  Ho. 335 w h ic h  you i n t r o d u c e d  
on A p r i l  17,  1935.

A s  y o u  k n o w  I w a s  a  v i c t i m  of a c o w  c r o s s i n g  t h e  r o a d  l a t e  a t  n i g h t  

M y  c h i l d r e n  a n : 1 w e r e  l u c k y  t h i s  t i n e .  We  w e r e  w e a r i n g  s e a t b e l t s  

n o  one w a s  s e r i o u s l y  i n j u r e d .  O u r  c a r  d i a ' n t  f a i r  a s  w e l l .  I t  s u s  

t a i n e d  $ 2 , O C O  d o l l a r s  i n  d a m a g e s .

What I  t h i n k  t h i s  b i l l  a t t e m p t s  t o  do i s  p l a c e  t h e  r e s p o n s i b i l i t y  
and l i a b i l i t y  o f  any d o m e s t i c  a n i m a l  w i t h  i t s  owner .
I  s u p p o r t  t h i s  b i l l  i n  i t s  e n t i r e t y  and w i l l  be w i l l i n g  t o  t e s t i f y  
when t h e  t im e  c o n e s .  Thank y o u .

^ S i n c e r e l v ,  / t

T eresa  D. Stone



W i l l i a m  R .  D e V r i e s
A t t o r n e y  a t  L a w  

P . O. B o x  2450 
H om e r, A l a s k a  00003 

•007) 235-7504

O c t o b e r  2 3 ,  1 9 8 5

O f f i c e  o f  M i k e  N a v a r r e ,  S t a t e  R e p r e s e n t a t i v e  
31 2  T y e e  S t r e e t  
S o l d o t n a ,  A l a s k a  9 9 6 6 9

R e :  O ' M e a r a  l a w s u i t

D e a r  S i r  o r  M a d a m ,

I n  r e s p o n s e  t o  y o u r  r e q u e s t ,  I  e n c l o s e  t h e  m o s t  p e r t i n e n t  
d o c u m e n t s  f r o m  t h e  a b o v e  c a s e .  My f i l e  i s  a b o u t  a  f o o t  t h i c k .  
I f  y o u  h a v e  a n y  f u r t h e r  i n q u i r i e s ,  p l e a s e  f e e l  f r e e  t o  c o n t a c t  
m e .

I  a l s o  e n c l o s e  a  c o p y  o f  t h e  E s t r a y  A c t  ( A l a s k a  C o m p i l e d  
L a w s  A n n o t a t e d  1 9 4 9 )  f o r  y o u r  r e f e r e n c e .  T h i s  a c t  w a s  i n  
e x i s t e n c e  f r o m  1 9 3 3  u n t i l  i t s  r e p e a l  i n  1 9 6 3 .  T h e  o t h e r  s i d e  
i n  t h e  l a w s u i t  k e p t  i n s i s t i n g  t h e r e  w a s  a  t i m e  i n  A l a s k a n  
h i s t o r y  w h e n  c a t t l e m e n  c o u l d  l e t  t h e i r ,  a n i m a l s  r o a m  w i t h o u t  
l i a b i l i t y .  T h e  E s t r a y  A c t  t o t a l l y  n e g a t e s  t h a t  a r g u m e n t .

S i n c e r e l y ,

f t O d U ^ C ?  / Q C X a JL-,
W i l l i a m  R .  De V r i e s
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RESTATEMENT OF I S S U E S  PRESENTED FOR REVIEW  

A p p e l l e e s  o b j e c t  t o  a p p e l l a n t s '  s t a t e m e n t  o f  i s s u e s  a n d
I
- r e s t a t e  a l l  i s s u e s  o n  a p p e a l  a s  f o l l o w s :

I n  a  c a s e  o f  t r e s p a s s  o f  l i v e s t o c k  u p o n  u n e n c l o s e d

;:p n v a t e  p r o p e r t y ,  d o e s  t h e  S t a t e  o f  A l a s k a  f o l l o w  t h e  common l a - »
ItI

r u l e  o f  l i a b i l i t y  m a k i n g  t h e  o w n e r  o t  t h e  l i v e s t o c k  l i a b l e  f o r
i
l a n y  d a m a g e s  c a u s e d  b y  t h e  t r e s p a s s ?



STATEMENT OF THE C A T E

T h e  a p p e l l a n t s ,  E l t o n  A n u e r s o n  a n d  E d n a  A n d e r s o n ,  a n d  

t h e  a p p e l l e e s ,  M i c h a e l  S .  O ' M e a r a  a n d  J a n e t  V .  O ' M e a r a ,  l i v e  o f f
I
t h e  N o r t h  F o r k  R o a d  n e a r  A n c h o r  P o i n t ,  A l a s k a .  T h e  A n d e r s o n s  

p u r c h a s e d  t h e i r  p r o p e r t y  i n  1 9 5 9  a n d  t h e  O ' M e a r a s  p u r c h a s e d  t h e i r  

' p r o p e r t y  i n  1 9 7 1 .

T h e  r e l e v a n t  f a c t s  a r e  u n c o n t e s t e d  o n  a p p e a l .  I t  i s

i u n c o n t e s t e d  t h a t  c e r t a i n  l i v e s t o c k  o w n e d  a n d  p o s s e s s e d  b y  E l t o n
1

I a n d  E d n a  A n d e r s o n  t r e s p a s s e d  u p o n  p r o p e r t y  o w n e d  b y  t h e  O ' M e a r a s  

' a n d  c a u s e d  d a m a q e s .  T h e  t r i a l  c o u r t  d e c i d e d  t h a t  t h e  A n d e r s o n s
!i ;
i w e r e  l i a b l e  f o r  t h e  d a m a c je s  b a s e d  u p o n  t h e  com m on l a w  r u l e  o f

.  1 
| l i a b i l i t y  p e r t a i n i n g  t o  t r e s p a s s i n g  l i v e s t o c k .

T h e  r e c o r d  a t  t r i a l  i s  d e v o i d  o f  a n y  e v i d e n c e  a s  t o
i

1 g r a z i n g  c u s t o m s  i n  t h e  S t a t e  o f  A l a s k a  w h i c h  w o u l d  q u a l i f y  a s  

i i  " a n c i e n t  c u s t o m "  o r  " u s a g e s  ar. i  c u s t o m s  o f  i m m e m o r i a l  a n t i q u i t y " .
|i

A p p e l l e e s  o b j e c t  t o  a l l  r e f e r e n c e s  i n  a p p e l l a n t s '  a r g u m e n t  

■ ' p e r t a i n i n g  t o  t h e  a l l e g e d  c u s t o m  o f  c a t t l e  o w n e r s  i n  A l a s k a  a s  

' i r r e l e v a n t ,  u n t r u e ,  a n d  w i t h o u t  a n y  s u b s t a n t i a t i o n  i n  t h e  r e c o r d



S i n c e  1 9 4 9 ,  A l a s k a  h a s  h a d  t h e  f o l l o w i n g  s t a t u t e

a d o p t i n q  t h e  com m on  l a w  f o r  t h i s  s t a t e :

" S o  m u c h  o f  t h e  c om m on  l a v ;  n o t  i n c o n s i s t e n t  
w i t h  t h e  C o n s t i t u t i o n  i f  t h e  S a t e  o f  A l a s k a  
o r  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s  o r  
w i t h  a n y  ] a w  p a s s e d  b y  t h e  l e g i s l a t u r e  o f  t h e  
S t a t e  o f  A l a s k a  i s  t h e  r u l e  o f  d e c i s i o n  i n  
t h i s  s t a t e . "  t> . S .  0 1 . 1 0 . 0 1 0 .

I n  1 9 4 9 ,  A l a s k a  e n a c t e d  s t a t u t e s  d e f i n i n g  a l e g a l  f e n c e  a n d

{ p r o v i d i n g  t h a t  t h e  o w n e r  o f  c a t t l e  i s  l i a b l e  f o r  d a m a g e s  d o n e

| t o  l a n d s  o f  a n o t h e r  e n c l o s e d  b y  a l e g a l  i e n c e .  A .  S .  0 3 . 3 0 . 0 1 0

! a n d  A .  S .  0 3 . 3 0 . 0 4 0 .  T h e s e  f e n c e  s t a t u t e s  w e r e  r e p e a l e d  i n

1 1 9 7 7 .

J u d g e  F u l d  c o r r e c t l y  r e a s o n e d  t h a t  t h e  r e p e a l  o f  t h e

I f e n c e  s t a t u t e s ,  t o  t h e  e x t e n t  t h a t  s a i d  s t a t u t e s  a b r o g a t e d  t h e
|
' c o m m on  l a w ,  r e s u l t e d  i n  t h e  r e i n s t a t e m e n t  o f  t h e  com m on  l a w .

I S e e  73  A m J u r 2 d  S e c t i o n  38 4  , p .  5 0 5 .  T h e  o n l y  i s s u e  t h e n  i s  t o  

, d e f i n e  t h e  common l a w  l i a b i l i t y .

T h e  a p p e l l a n t s  u s e  t h e  t e r m  " o p e n  r a n g e "  i n  a w a y  t h a t
I
h a s  n o t  b e e n  u s e d  e v e n  i n  t h e  w e s t e r n  g r a z i n g  s t a t e s  o f  t h e  

U n i t e d  S t a t e s .  E v e n  i n  t h e  s t a t e s  t h a t  r e j e c t e d  t h e  c o m m o n  l a w  

r u l e ,  t h e r e  w a s  s t i l l  l i a b i l i t y  f o r  t r e s p a s s  o f  l i v e s t o c k  u p o n  

| - p r i v a t e  l a n d  e n c l o s e d  b y  a  f e n c e .  T h u s ,  t h e  R e s t a t e m e n t  o f  T o r t s

i; . . . .
I S e c o n d  p r o v i d e s  t w o  p o s s i b l e  r u l e s  o f  l i a b i l i t y  a p p l i c a b l e  t o  

i j t h i s  c a s e .  O n e ,  t h e  p o s s e s s o r  o f  l i v e s t o c k  i s  l i a b l e  r e g a r d l e s s

A R G U M E N T

I



T

o f  w h e t h e r  t h e  p o s s e s s o r  o f  l a n d  m a i n t a i n s  a f e n c e .  T w o ,  t h e  

p o s s e s s o r  o f  l i v e s t o c k  i s  l i a b l e  o n l y  i f  t h e  p o s s e s s o r  o f  l a n d  

m a i n t a i n s  a f e n c e .  S e e  R e s t a t e m e n t  o f  T o r t s ,  S e c o n d ,  S e c t i o n  50- 

I t  s h o u l d  b e  n o t e d  t h a t  t h e  R e s t a t e m e n t  c o v e r s  a l l  j u r i s d i c t i o n s  

a n d  r e f e r s  t o  n e w l y  o p e n e d  a n d  s p a r s e l y  s e t t l e d  l a n d  u n d e r  t h e  

c o m m e n t a r y  s e c t i o n .

A s  t o  p r i v a t e  p r o p e r t y ,  t h e r e  n e v e r  w a s  a  s i t u a t i o n  

i n  a n y  s t a t e  w h e r e  t h e  l i v e s t o c k  o w n e r  c o u l d  t u r n  h i s  l i v e s t o c k  

l o o s e  w i t h  c o m p l e t e  i m m u n i t y .  T h i s  p o s i t i o n  i s  w h a t  a p p e l l a n t s  

a t t e m p t  t o  n o w  m a i n t a i n  i s  t h e  com m on l a w  i n  t h e  S t a t e  o f  A l a s k a
ii
j a t  t h i s  t i m e .

T h e  t e r m  " o p e n  r a n g e "  a c t u a l l y  r e f e r s  t o  t h e  u s e s  o f
!|
I j p u b l i c  l a n d s  b y  l i v e s t o c k  m e n .  S e e  K i n g e r y ,  T h e  P u b l i c  G r a z i n g
j i

i l L a n d s ,  43  D e n v e r  L .  J .  3 2 9  :

i i

II

" T h e  t r a d i t i o n  o f  t h e  o p e n  r a n g e  -  u n c o n t r o l l e d  u s e  
o f  p u b l i c  l a n d s  b y  w e s t e r n  l i v e s t o c k  men  -  h a s  
m e a n t  v i o l e n c e  n o t  o n l y  b e t w e e n  u s e r s  a n d  w o u l d -  
b e - u s e r s ,  b u t  v i o l e n c e  t o  t h e  r a n g e  i t s e l f ,  c a u s e d  
o v e r g r a z i n g  a n d  c o n s e q u e n t  d a m a g i n g  e r o s i o n . "

; !S ee  a l s o  S c o t t ,  T h e  R a n g e  C a t t l e  I n d u s t r y :  I t s  E f f e c t  o n  W e s t e r i

L a n d  L a w ,  28 M o n t a n a  L .  R e v .  1 5 5 ,  1 5 6 :

" T h e  o p e n  r a n g e  c a t t l e  i n d u s t r y  w a s  b a s e d  o n  t h e  
a v a i l a b i l i t y  o f  h u n d r e d s  o f  t h o u s a n d s  o f  s q u a r e  
m i l e s  o f  f r e e  a n d  u n o c c u p i e d  p u b l i c  d o m a i n . "

h e  d a y s  o f  " o p e n  r a n g e "  o n  p u b l i c  l a n d s  e n d e d  a t  t h e

" t u r n  o f  t h e  c e n t u r y .  S e e  K i n g e r y ,  i b i d , ,  L i g h t  v .  U n i t e d  S t a t e s

2 .



2 2 0  U . S .  523
I

( 1 9 1 1 ) ,  a n d  C a m f i e l d  v .  U n i t e d  S t a t e s ,  1 6 7  U . S .  518

( 1 8 9 7 )  .

A s  t o  u n e n c l o s e d  p r i v a t e  p r o p e r t y ,  som e  w e s t e r n  s t a t e s

r e j e c t e d  t h e  c om m on  l a w  r u l e  o f  l i a b i l i t y  a n d  r e q u i r e d  t h a t  t h e

o w n e r  o f  l a n d  m a i n t a i n  a f e n c e  a s  a p r e r e q u i s i t e  t o  s u i n g  t h e

l i v e s t o c k  o w n e r  f o r  d a m a g e s  d u e  t o  t r e s p a s s i n g  c a t t l e .

S e e  G a r c i a  v .  S u m r a l l ,  1 2 1  P . 2d  6 4 0 ,  6 4 4  ( A r i z .  1 9 4 2 ) :

" T h e  o b v i o u s  p u r p o s e  a n d  e f f e c t  o f  t h e s e  s t a t u t e s  
w a s  t o  c h a n g e  t h e  c om m on  l a w  r u l e  a n d  t o  m a k e  t h e  
o w n e r  o f  p r i v a t e  p r e m i s e s  f e n c e  h i s  l a n d  t o  k e e p  
a n i m a l s  o u t ,  r a t h e r  t h a n  t c  c o m p e l  t h e  o w n e r  o f  
t h e  a n i m a l s  t o  f e n c e  t h e  l a n d  u p o n  w h i c h  t h e y  w e r e  
g r a z i n g  i n  o r d e r  t o  k e e p  t h e m  i n . "

S e e  a l s o  G a R e l l ' s ,  I n c .  v .  F l e n s ,  627  P . 2 d  7 5 G ,  7 : 1
;
! ( C o l o . 1 9 8 1 ) :

J  " T h e  C o l o r a d o  F e n c e  L a w ,  s e c t i o n  J 5 - 4 6 - 1 0 2 ,  C . R . S
1 9 7 3 ,  o r i g i n a l l y  e n a c t e d  i n  t h e  l a t t e r  p a r t  o f  t h e  
1 9 t h  c e n t u r y ,  m a k e s  t h e  m a i n t e n a n c e  o f  a  " l a w f u l  
f e n c e " ,  a s  d e f i n e d  i n  s e c t i o n  3 5 - 4 6 - 1 0 1  C . R . S  1 9 7 3 ,  
a  c o n d i t i o n  p r e c e d e n t  t o  r e c o v e r y  o f  d a m a g e s  c a u s e d  
b y  t r e s p a s s i n g  l i v e s t o c k . . . . T h e  s t a t u t e  m o d i f i e d  
t h e  c om m o n  l a w  d o c t r i n e  w h i c h  h e l d  t h e  o v / n e r  o f  
t r e s p a s s i n g  l i v e s t o c k  s t r i c t l y  l i a b l e  f o r  t h e i r  
t r e s p a s s e s  o n  t h e  l a n d s  o f  o t h e r s . "

|
See  a l s o  L a z a r u s  v  P h e l p s ,  1 5 2  U . S .  8 1 ,  84  ( 1 8 9 4 ) .  

K i n g e r l y ,  T h e  P u b l i c  G l a z i n g  L a n d s ,  i b i d . ,  a t  p a g e  3 3 0

jj states:
!

" E a r l y  i n  t h e i r  h i s t o r y ,  t h e  w e s t e r n  s t a t e s  h a d  
e n a c t e d  " f e n c e  l a w s "  d e c l a r i n g  t h a t  l i v e s t o c k  
w h i c h  i n a d v e r t e n t l y  w a n d e r  o n t o  u n f e n c e d  l a n d  
n o t  b e l o n g i n g  t o  t h e i r  o w n e r s  c o u l d  n o t  b e  
r e g a r d e d  a s  t r e s p a s s e r s . "



I t  i s  s u b m i t t e d  t h a t  e v e r y  w e s t e r n  g r a z i n g  s t a t e  t h a t  

h a s  r e j e c t e d  t h e  c o m m o n  l a w  r u l e  o f  l i a b i l i t y  h a s  d o n e  s o  b y  

s t a t u t e .  See  G a r c i a  v .  S u m r a l l ,  i b i d . ,  S a B e l l ' s ,  I n c .  v .

F l e n s ,  i b i d . ,  L a z a r u s  v .  P h e l p s ,  i b i d . ,  D u n b a r  v .  E m i g h ,

1 5 8  P . 2 d  3 1 1 ,  3 1 2  ( M o n t .  1 9 4 5 ) ,  B u f o r d  v .  H o u t z ,  1 3 3  U . S .  3 2 1 ,

3 2 8  ( 1 8 9 0 ) ,  a n d  C a r v e r  v .  F o r d ,  5 9 1  P 2 d  3 0 5 ,  3 0 7  ( O k l a .  1 9 7 9 ) .

I t  i s  n o t  e v e n  c o r r e c t  t o  s u g g e s t  t h a t  a l l  w e s t e r n  

g r a z i n g  s t a t e s  h a v e  r e j e c t e d  t h e  c om m on  l a w  r u l e .  S e e  s p e c i f i c a l l  

C a r v e r  v .  F o r d ,  5 9 1  P . 2 d  3 0 5  ( O k l a .  1 9 7 9 )  a n d  B a s t i a n  v .  K i n g ,

6 6 1  P . 2 d  9 5 3 ,  9 5 5  ( U t a h  1 9 8 3 ) .  A p p a r e n t l y ,  t h e  S t a t e  o f  U t a h  

e v e n  g o e s  s o  f a r  a s  t o  r e a u i r e  t h a t  t h e  c a t t l e m a n  f e n c e  i n  h i s  

l i v e s t o c k .

A l s o ,  t h e  t r e n d  i n  t h e  w e s t e r n  g r a z i n g  s t a t e s  t h a t  

h a v e  r e j e c t e d  t h e  c o m m o n  l a w  r u l e  i s  t o  r e s t o r e  t h e  c om m on  l a w  

r u l e .  S e e  P r o s s e r ,  H a n d b o o k  o f  t h e  Lav/  o f  T o r t s ,  p .  4 9 7 .

I t  i s  s u b m i t t e d  t h a t  J u d g e  F u l d  c o r r e c t l y  r u l e d  t h a t

! j t h e  p r o p o s i t i o n  o f  t h e  r e j e c t i n g  t h e  co m m on  l a w  i s  p r o p e r l y  a

|!m a t t e r  t o  b e  a d d r e s s e d  b y  t h e  l e g i s l a t u r e .  A b s e n t  a s t a t u t e  t or>
r
j t h e  c o n t r a r y ,  A l a s k a  i s  b o u n d  b y  t h e  c o m m on  l a w  r u l e  t h a t  t h e

li
j j c a t t l e m a n  i s  l i a b l e  i n  t h i s  i n s t a n c e .

A p p e l l a n t s  a l s o  r e f e r  t c  " h e r d  d i s t r i c t s "  a n d

il
i | A . S .  0 3 .  3 5 . 0 1 0 .  A .  S .  0 3 . 3 5 . 0 1 0  t h r o u g h  A .  S .  0 3 . 3 5 . 0 7 0
j;

i l p r o v i d e  f o r  t h e  n o n - j u d i c i a l  i m p o u n d i n g  a n d  s a l e  o f  t r e s p a s s i n g
li
j j l i v e s t o c k  i n  a n  a r e a  w h e r e  a g r a z i n g  d i s t r i c t  h a s  b e e n  e s t a b l i s h e d



I!

No g.  _ . i i n g  d i s t r i c t  h a s  b e e n  e s t a b l i s h e d  c o n c e r n i n g  t h e  p r o p e r t y  | 

i n v o l v e d  i n  t h e  p r e s e n t  c a s e .  R e f e r e n c e s  t o  " h e r d  d i s t r i c t s "  a n d  

A .  S .  0 3 . 3 5 . 0 1 0  a r e  i r r e l e v a n t .

A l e t t e r  f r o m  f o r m e r  G o v e r n o r  Hammond h a s  a l s o  b e e n  

r e f e r r e d  t o  b y  t h e  a p p e l l a n t s .  T h e  l e t t e r  h a s  n o  s u b s t a n t i v e  

v a l u e  o n  t h e  i s s u e  o f  t h e  l a w  o f  t h i s  j u r i s d i c t i o n .  I n  a n y  e v e n t ,  

t h e  l e t t e r  s a y s  n o t h i n g  m o r e  t h a n  t h a t  b y  r e p e a l i n g  t h e  f e n c e  l a w s  

G o v e r n o r  Hammond w a s  c o n c e r n e d  t h a t  t h e r e  w o u l d  b e  s u b s t a n t i a l  

d o u b t  a n d  u n c e r t a i n t y  u n l e s s  t h e r e  w a s  f u r t h e r  l e g i s l a t i o n .
II

A s  p r e v i o u s l y  s t a t e d  a p p e J  l e e s  d e n y  t h a t  A l a s k a  c u s t o m
!

J w o u l d  a l l o w  l i v e s t o c k  t o  t r e s p a s s  o n  p r i v a t e  p r o p e r t y  w i t h  c o m p l e t e
!

i m m u n i t y .  T h a t  h a s  n e v e r  b e e n  t h e  c u s t o m  i n  a n y  j u r i s d i c t i o n .



C O N C L U S I O N

A p p e l l e e s  s u b m i t  t h a t  t h e  t r i a l  c ourt c o r r e c t l y  

a p p l i e d  the law of t h i s  j u r i s d i c t i o n  and th a t  the d e c i s i o n  and
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I N  THE S U PE R IO R  COURT FOR THE S T A T E  OF A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  HOMER

W IL L IA M  K. D K V U IK S  
A V H lH N K V  A T  I.AW  

I*. 4*. I MIX IMftU 
IK IM K I4 . A l.AM K A  

UUOUU 
UU7/*:i.V73lH

ELTON ANDERSON a n d  
EDNA ANDERSON,

A p p e l l a n t s ,

v s .

M IC H A E L  S .  O 'M E A R A  a n d  
J A N E T  V .  O 'M E A R A ,

A p p e l l e e s .

iT L E D  in the Tri.il Court:; 
Shite of Alaskfc, ’ ird District

T<cuai

, 1 ( 11  0 1 1 9 8 5

-4
/

B y -

P .C lerk
JD eputv

C a s e  N o .  3 H O - 8 4 - 2 7 6  SC

O P I N I O N  ON A P P E A L

T h i s  c a s e  i s  o n  a p p e a l  f r o m  t h e  D i s t r i c t  C o u r t  a t  H o m e r  

u p o n  t h e  D e c i s i o n  o f  W i l l i a m  H .  F u l d ,  D i s t r i c t  C o u r t  J u d g e ,  d a t e d  

D e c e m b e r  1 9 ,  1 9 8 4 .  T h e  n o t i c e  o f  a p p e a l  w a s  f i l e d  b y  a p p e l l a n t s  

E l t o n  A n d e r s o n  a n d  E d n a  A n d e r s o n  o n  J a n u a r y  1 8 , - 1 9 8 5 .  T h e  C o u r t

h a s  r e a d  t h e  b r i e f s  o f  a p p e l l a n t s  a n d  a p p e l l e e s  a n d  h a s  h e a r d  t h e
# • • / '*• »»

a r g u m e n t s  o f  c o u n s e l  a t  t h e  h e a r i n g  f o r  o r a l  a r g u m e n t  w h i c h  t o o k  

p l a c e  o n  J u n e  1 7 ,  1 9 8 5 .

I t  w a s  d e t e r m i n e d  t h a t  t h e r e  n o  f a c t u a l  i s s u e s
(• •

r a i s e d  o n  t h i s  a p p e a l .  T h e  q u e s t i o n  o n  a p p e a l  c o n c e r n s  t h e  l e g a l  

r u l i n g  o f  t h e  t r i a l  c o u r t  t h a t  t h e  o w n e r  o f  l i v e s t o c k  i s  l i a b l e  

f o r  d a m a g e s  c a u s e d  b y  t h e  t r e s p a s s  o f  h i s  l i v e s t o c k  u p o n  u n e n ­

c l o s e d  p r i v a t e  p r o p e r t y  o f  a n o t h e r .

I t  i s  t h e  o p i n i o n  o f  t h i s  C o u r t  t h a t  b y  t h e  r e p e a l  b y  

t h e  l e g i s l a t u r e  o f  A .  S .  0 3 . 3 0 . 0 1 0  a n d  A .  S .  0 3 . 3 0 . 0 4 0  i n  1 9 7 7 ,  

t h e  c o m m o n  l a w  r u l e  o f  l i a b i l i t y  t h a t  t h e  o w n e r  o f  l i v e s t o c k  

i s  l i a b l e  f o r  d a m a g e s  c a u s e d  b y  t h e  t r e s p a s s  o f  h i s  l i v e s t o c k

u p o n  t h e  u n e n c l o s e d  p r i v a t e  l a n d s  o f  a n o t h e r ' w a s ,  " r e i n s t a t e d  a s
-‘t i/h <•:» j

c h e  l a w  i n  t h i s  s t a t e . V" .yr'i
i t  ;  t  I

l« I

a f f i r m e d ,

T h e  d e c i s i o n  a n d  j u d g m e n t  o f  t h e  t r : j , a l ,  c o u r t ^ ' i s '  " l‘ ! '

D A T E D :

#  V .................

I £?. r ,  \
" v \  * ‘ \ / j * * 1 ? ? !

iW,

RXL'PH E . '  MOODY 
S u p e r i o r  C o u r t  J u d g e  P r o  Tern

■ 1



IN T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

ELTON ANDERSON a n d  
EDNA ANDERSON,

P e t i t i o n e r s ,

v s .

M I C H A E L  S .  O 'M E A R A  a n d  
J A N E T  V .  O 'M E A R A ,

R e s p o n d e n t s .

S u p r e m e  C o u r t  N o .  S - 1 0 8 1
%

.....

S u p e r i o r  C o u r t  N o .  3 H O - 8 4 - 2 7 6

B e f o r e :  R a b i n o w i t z ,  C h i e f  J u s t i c e ,  B u r k e ,
M a t t h e w s ,  C o m p t o n  a n d  M o o r e ,  J u s t i c e s ,

On c o n s i d e r a t i o n  o f  t h e  p e t i t i o n  f o r  h e a r i n g ,  

f i l e d  o n  J u l y  1 6 ,  1 9 8 5 ,  a n d  t h e  r e s p o n s e  t o  t h e  p e t i t i o n ,  

f i l e d  o n  A u g u s t  2 ,  1 9 8 5 ,

I T  I S  ORDERED:

T h e  p e t i t i o n  f o r  h e a r i n g  i s  d e n i e d .

E n t e r e d  b y  d i r e c t i o n  o f  t h e  c o u r t  a t  A n c h o r a g e , 

A l a s k a  o n  A u g u s t  3 0 ,  1 9 8 5 .

CLERK OF THE SUPREME COURT

[ R a b i n o w i t z ,  C h i e f  J u s t i c e  a n d  B u r k e ,  J u s t i c e ,  
d i s s e n t  a n d  w o u ld  g r a n t  t h e  p e t i t i o n . ]  - -

c c s :  J u s t i c e s  
C o u n s e l



A c l r  m ?

^ ' 4'§'33-3-G2. R enew al of b rand  or m ark. E very  ow ner of a brand 
or m ark  recorded w ith the  A uditor must, five years  a fte r  date  of 
record ing , renew  said  b ran d  or m ark  by  m aking app lication  for re ­
new al in the office of the A udito r. The fee for renew al shall be $1.00. 
I f  the  ow ner of a n y  b rand  or m ark  shall fail or refuse to  make re ­
new al w ith in  th ir ty  days a fte r  same becomes due, s’tch  brand shall 
no longer be carried  on the record  of b ran d s and  m arks in said 
office. [L 1933, cb 92, § 2, p  17C; CLA 1933, § 637; a-n L  1939, eh 14,
§ 2, p  82.]

e iC’f  -
/Y '§33-3-63. Certified copy of record . A t any  tim e a f te r  the  re­
cording  of any  b ran d  o r m ark  w ith  the  A udito r as provided in this 
artic le , the  ow ner thereof m ay procure  from  the A u d ito r a certified 
copy of the  record of such brand  or m ark  by paying  therefor the 
sum of $1.00. [L  1933, ck 92, § 3, p 176; CLA 1933, § 638; am L 
1939, eh 14, § 3, p  82.]

CO LLA TERA L R E FE R E N C E S 
2 Am J u r  710. „ , ,  /i

£■ / 6  /  -  J t  « rV  f s  /
/ ^ §  33-3-64. P ro p e rty  in  recorded  b ran d s o r m a rk s : Sale o r tra n s­
fe r :  R ecording ins tru m en ts of tra n sfe r  and  effect thereof. Any 
b ran d  o r m ark  recorded  in  com pliance w ith  the  requ ire­
m ents of th is a rtic le  shall be the p ro p erty  of the person, firm, or 
corporation  causing  such a record  to be m ade and  shall be subject 
to sale, assignm ent, devise and descent as personal p roperty . In ­
s trum en ts o f w ritin g  evidencing any such sale, assignm ent, or t ra n s ­
fer, shall be acknow ledged, and shall, if such b rand  or m ark is for 
use on dom estic anim als o ther than  reindeer, be recorded in the 
office of the  A ud ito r in a  book kep t fo r th a t purpose, upon the pay­
m ent to  him  of a  fee of $1.00; and  i f  such b ran d  o r m ark  is fo r use 
on re indeer, ins trum en ts of w riting  evidencing sale, assignm ent, or 
tra n sfe r  of same m ay be recorded w ith  the G eneral R eindeer S uper­
visor a t  Nome, A laska. The recording  of any such instrum ent shall 
have the  same force and  effect as to th ird  partie s  as the  recording  of 
in s trum en ts affecting rea l estate , and a certified copy of the record 
of any  such in s tru m en t m ay be in troduced  in evidence as is now p ro ­
v ided fo r  certified copies of instrum ents affecting rea l estate. [L 
1933, ch 92, § 4, p 176; CLA 1933, § 639; am L 1939, eh 14, § 4, p 82.]

CO LLA TERA L R E F E R E N C E S
2 Am J u r  715.-  en/~ &*(■' j  - f / fr j j

33-3-65. R eind eer b ran d  o r m ark  as evidence. In  all su its a t 
law  or in  equ ity  or in  a n y  crim inal proceeding w hen the  title  o r righ t 
of possession is involved, the  b ran d  or m ark  of any reindeer shall be 
prim a facie evidence th a t  the re in deer belongs to the  ow ner of the

A n im a l s— E stkays § 33-3-67

b ran d  o r m ark , and  th a t such ow ner is entitled  to the  possession of 
th e  said  anim al a t  the  tim e of the  ac tio n ; provided such b rand  or 
m ark  has been approved by, and recorded  w ith, the G eneral R eindeer 
Superv iso r; and  m arks shall be understood to include earm arks, 
earbu ttons, o r any  o ther m arks used on reindeer to designate  ow ner­
ship thereof. [L  1933, ch 92, § 5, p 177; CLA 1933, § 640; am  L 1939, 
ch 14, § 5, p 83.]

CROSS R E FE R E N C E S 
L is t of b rand s an d  m arks as evidence: § 33-3-67.

C O LLA TERA L R E FE R E N C E S
2 Am J u r  714.
N otes: 51 A L R  1168, SO ALR 186 (co n stitu tio n a lity  of s ta tu te  m aking

presence o f b rand  on anim al prim a fac ie  evidence th a t anim al belongs to  owner 
o f b ran d ).

N O TES OF D EC ISIO N S 
Ju d ic ia l no tice  ta k e n  by  U nited  M exico cx rol. M cLean v D enver & 

S ta te s  Suprem e C ourt of s ta tu to ry  R. O. R. Co. (1906) 203 U S 3S, 27 
regula tions as to  b rand ing . N ew  S C t 1, 51 L  cd 78.
y ? -  C / 6 / - J  S h P -
Y §  33-3-66. L is t  Of brands and  m ark s to  be posted. On the  first 
day  of Ju ly  in each y ea r the A u d ito r shall fo rw ard  to each U nited 
S tates Comm issioner in whose precinct there  m ay be dom esticated 
livestock o ther than  reindeer, a  list of all b rands and m arks recorded 
in his office; such lis t shall contain  the facsimile o f such m arks, 
brands, and earm arks, w ith  t ''c  nam e and  residence of the ow ner and 
the date  of reco rd ing  the same and of any. assignm ent thereof; 
the Comm issioner shall prom ptly , securely, and conspicuously post 
such lis t in  h is office; add itions th e re to  shall be m ade of new brands, 
or m arks, or assignm ents thereof, ;.s the  same arc recorded . [L 1933, 
ch 92, § 7, p 177; CLA 1933, § 642; l L 1939, eh 14, § 7, p 84.]
y - c / 6 / -  X  T\

T §  33-3-67. Use o f lis t in  evidence. Such lis t m ay be used in evi­
dence in  any  proceeding  in any cou rt where the ow nership of do­
m esticated livestock o ther than  reindeer is involved and shall have 
the  same force and  effect as if  a certified copy of the  record of b rands 
or m arks of re in d eer o r o ther dom esticated livestock  were in tro ­
duced. [L 1933, ch 92, § 8, p 177; CLa  1933. § 643; am L 1939, cli 14,
§ 8, p 84.]

A rtic le  6
E stray s 

.««•4. -*1 •
Record of estray s.
W ho m ay im pound.
N otice  of ta k in g  up or im pounding.
S u rren der o f e s tray  to  ow ner upon paym ent o f e-t.enses and dam ­

ages.
S ta tem en t on fa ilu re  o f ow ner to  reclaim  e s tray : F ilin g : C ontents. 
H earin g  on s ta tem en t: A ssessm ent o f dam ages: Appeal.
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§ 33-3-71. 
§ 33-3-72. 
§ 33-3-73. 
§ 33-3-74.

§ 33-3-75. 
§ 33-3-76.



§33-3-71 A g r i c u l t u r e : A n i m a l s

§ 33-3-7 P u b lic  sa le  o f c s tray s : N otice of sale .
§ 33-3-78.  A uction eer: B idders: D isposition of proceeds: T itle  o f bnycr:

B ig h t o f  ow ner, m ortgagee or o th e r person to  re tak e .
§ 33-3-79.  D isposition of excess proceeds o f sale.
§ 33-3-80. P e n a lty  fo r  im pounding or using c s tray s  co n tra ry  to  Act.
§33-3-81. A ct inap p licab le  to  au thorized  public  officers.
§ 33-3-S2. Com m issioner’3 fees fo r services in  proceedings.

§33-3-71. R ecord of cstrays. The Comm issioner of each p re­
cinct in th is T e rrito ry  shall keep a su itab le  book which shall be
called “R ecord of E s tra y s ,’' wherein lie shall keep u record of claims, 
notices, aw ards, orders, affidavits and proceedings herein provided 
relative  to estrays. [L 1933, ch 47, § 1, p 95; CLA 1933, § 59(5.]

A fo rm er a c t  re la tin g  to es trav s  (CLA 1913, §§ G7G to GS3) was repealed 
by L  1933, ch -17 § 13, p 99.

CO LLA TERA L R E F E R E N C E S
2 Am J u r  794.

§33-3-72. W ho m ay im pound. Any person, or his agent, upon
whose prem ises any  estray  may be ru nn in g  a t large, may take up 
mid im pound such estray  in a reasonably safe place. [L 1983, oil 47, 
§ 2, p 95 j CLA 1933, § 597.]

CO LLA TER A L R E FE R E N C E S
2 Am J u r  792.

§ 33-3-73. N otice of tak in g  up  or im pounding. I f  the owner or 
person en titled  to  possession of such estray  is know n to the taker-up , 
the la tte r  shall im m ediately  no tify  him of such tak ing  up. Should the 
ow ner o r person entitled  to possession of s u c h  estray  fail, upon re ­
ceipt of such notice from  the taker-up , to im m ediately take  and 
remove said  estray , o r should such person or ow ner entitled  to pos­
session of such e stray  be unknow n to th e  talccr-up, the la tte r  shall 
fo rthw ith  give ten  d ay s’ notice of such tak in g  up by posting, w ithin 
two miles of the place o f tak ing  up, notices in three  public places of 
which one shall be a t the  nearest post office, if w ithin tha t distance. 
Such notices shall contain  a reasonably correct description of the 
cstray ’s sex, breed, size, probable age, n a tu ra l, artificial and o ther 
iden tify ing  m arks, the  nam e of the  taker-up , and  the tim e and place 
of tak ing  up. [L 1933, ch 47, § 3, p 95; CLA 1933, § 598.]

§33-3-74. S u rrend e r of e s tray  to ow ner upon paym ent of ex- 
penses and dam ages. I f  the ow ner or person entitled  to the posses­
sion of the e s tra y  shall prove previous to the exp iration  of said ten 
days’ period, his ow nership  of or possessory r ig h t to sr.id estray, the 
taker-up  shall im m ediately  su rren der possession tln-:-"of to him 
upon his pay ing  the taker-up  one dollar ($1.00) fo r the la t te r ’s serv­
ices of tak ing  up said estray  and posting said notices, and n reasonable 
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ra te  for keeping the same toge ther with paym ent for any  damages 
said estray  has caused to the p roperty  of the taker-up ; if the taker- 
up knew , a t the time of tak ing  up  said estray , the owner or person 
entitled  to the possession thereof but failed to no tify  him  as re ­
quired  by Section 3 [§ 33-3-73 here in ], then  the taker-up  shall not 
recover fo r tak ing  up, posting o r keeping the estrav. [L 1933, ch 47, 
§ 4, p 95; CLA 1933, § 599.]

§ 33-3-75. S tatem ent on fa ilu re  of ow ner to  reclaim  e s tra y : F ilin g : 
Contents. If, a t the exp iration  of ten days said estray  shall not 
have been reclaim ed from  him as provided in Section 4 [§ 33-3-74 
here in ], the takcr-up  shall file w ith the Commissioner of the  p recinct 
wh rein said  estray  is taken  up a verified statem ent show ing such 
failure  a n .1 the efforts m ade by him to find the o ./n er o r person en­
titled  to possession of the  estray  and, also, the dam ages, if any, lie 
has suffered by said estray  run n in g  at la rg e  upon his prem ises and  
the keeping rates, if any, ho claims as com pensation for keeping said 
estray . [L  1933, eh 47. § 5, p 96; CLA 1933. § GOO.]

§33-3-76. H earing  on s ta tem en t: Assessment of dam ages: A p­
peal. The Commissioner, with wlioin said Rtatcmc.it is filed, shall 
prom ptly  hold a public hearin g  thereon a t which the owner or person 
entitled  to  possession of said  estray  is entitled  to be h ea rd ; the  Com­
m issioner a t said hearing shall .".Low and assess against said  estray  
all such reasonable dam ages, keeping ra tes and costs to which it 
appears said takcr-up  is ju s tly  entitled . Upon request of said  taker- 
up or of the owner or person entitled  to possession of said  estray . 
and paym ent of the  required fees, the Commissioner shall appoin t 
th ree  residen ts of the precinct, Wu3 have the qualifications to act as 
ju ro rs  therein , to assess said dam ages, keeping rates and costs. The 
decision of the Commissioner or, if he appoint assessors, then of a 
m ajority  of them , shall be final, bu t, if the am ount involved exceeds 
F if ty  D ollars ($50.09), an appeal shall lie to the D istrict Court as 
in o ther civil eases of appeal from  the Commissioner’s or Ju s tice ’s 
court. The assessors shall receive for th e ir  services the sam e com­
pensation as is paid  the ju ro rs  in the Commissioner’s court, to be 
taxed  as costs in the proceeding. [L 1933, ch 47, § 6, p 96; CLA 1933 
§ 601.]

§33-3-77. Public  sale of e s tray s: Notice of sale. A ny estray , 
aga in st whom dam ages, keeping rates, o r costs have been assessed, 
shall be sold to sa tisfy  them a t public auction within not less than  
tw o or more than  three weeks a fte r  such assessm ent is en tered  by 
the Commissioner. The taker-up  shall give notice of such sale by 
publication  for nqt less than  once a week fo r two consecutive weeks 
in a new spaper published nearest the place where such ostrnv is



§ 33-3-78 A g r ic u l t u r e : A n im a l s

taken  up and  by posting, w ith in  two miles of the place of said sale, 
notices in three  public places, of which one shall be the nearest post 
office if it be within th a t  distance, provided publication may be 
omitted if no new spaper of general circulation is published within 
twenty-five miles of the  place where said estray is taken  up. The 
notice of sale shall contain a  description of said estray’s sex, breed, 
brand, size, probable age, n a tu ra l ,  artificial and other identifying 
marks, the name of the taker-up , the d a te  of taking-up, the date, 
hour and pla. of sale, and  a s ta tem ent of the assessed damages, 
keeping rates, costs and expenses for which said estray will be sold. 
[L 11)33, ch 47, § 7, p 137; CLA 1933, § 602.]

C O L LA TE R A L  R E F E R E N C E S
2 Am J u r  792.

§33-3-78.  A uctioneer:  B idders: Disposition of proceeds:
Title of buy ::  R igh t  of owner, mortgagee or o ther person to retake. 
Any person, other than the takcr-up, may act  as auctioneer at such sale, 
and any  person may bid a t  such sale. The proceeds derived from 
said sale shall be applied in t h t  following m anner:  F irst , costs and  
expenses of sale: Second, Commissioner’s, assessors’ and auction­
eer’s fees, and expenses of publishing and  posting notice of sale ;  
Third, keeping rates up  to the 'imc at sale, including the aforesaid 
fee of One Dollar ($1.00); and  Fourth , damages done by said estray 
and assessed as aforesaid. The buyer of the animal, if the proceed­
ings be regular, shall acquire  good tit le  to the same superior to all 
liens, encumbrances and m ortgages;  Provided, However, the owner, 
mortgagee, or person entitled  to possession of the estray may, a t  
any time before such sale, re-take it  upon paying to the taker-up all 
damages, keeping  rates , costs, charges und expenses incurred here ­
under up  to the time of such re-taking. [L 1933, ch 47, § 8, p 97; 
CLA 1933, § G03.]

CO L L A T E R A L  R E F E R E N C E S
2 Am J u r  795.

§ 33-3-79.  Disposition of excess proceeds of sale. Any excess
proceeds derived from said sale, shall be held by the Commissioner 
in t ru s t  fo r  the owner of the  estray  sold, and slmll be paid by the 
Commissioner to said owner upon the la t te r ’s making written, veri­
fied claim thereto, with p roof of his ownership, to the Commissioner 
within six months a f te r  the date  of said sale; if no such claim be 
made within si:, months a f te r  the date  of said sale, he shall the re ­
upon immediately pay  such excess proceeds to the Territorial T reas­
urer  who shall cover the same into the  Territorial Treasury, and 
said owner, within seven y ea rs  the rea fte r ,  may recover said money 
from the T errito ry  in the same m anner as though said money had 
been escheated. [L 1933, ch 47, § 9, p 98; CLA 1933, § 604.]
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§33-3-80. Penalty  fo r  impounding or ns ing  estrays contrary to 
Act. I f  any person shall take up, impound, or use any estray, ex­
cept in accordance with the  provisions hereof, he shall be liable to a 
penalty of double the value  of such estray, which may be recovered 
by the owner or person entitled to possession of such estray in any 
court of the Territory having  jurisdiction of the parties. [L 1933, 
ch 47, § 10, p 98; CLA 1933, § 605.]

§33-3-81. Act inapplicable to authorized public officers. The pro­
visions hereof shall not app ly  to municipal or  oilier public officers 
who by s tatu te  or municipal t. finance are  empowered and author­
ized to take up and impound animals run n in g  a t  large or in contra­
vention of such statutes or municipal ordinance. [ I - 1933, ch 47, § 11, 
p 98; CLA 1933, § 606.)

C O LLA TERA L REFER ENCE'S
2 Am J a r  802.

§33-3-82. Commissioner’s fees for services in  proceedings. For
filing, recording, entering and docketing orders  and  other papers 
in the proceedings the Commissioner shall charge  and receive the 
same foes charged and received by him for similar services in other 
proceedings in his court. [L 1933, ch 47, § 12, p  98; CLA 1933, 
§ 607 ]

Article 7 
Dogs

§33-2-91. Killing of vicions or mail dog authorized .
§ 33-3-92. Bogs doomed vicious.
§ 33-3-93. Dogs annoying or evincing tendency to  bit*', animals , birds or 

fowls: Killing: P r io r  notice to owner or keeper.

§33-3-91. Killing of vicious o r  mad dog authorized. I t  shall he 
lawful for any person a t  any time to kill any  vicious or mad dog 
found running at large. [L 1915, eh 37, § 1, p  82; OLA 1933, § 593.1

C O LLA TERA L R E F E R E N C E S
2 Am J u r  719, 731, 799.
Notes: 49 ALR 852 (co ns t i tu t ion a l i ty  of law reg u la t ing  r ight of dogs to 

run s tree ts ) ,  107 ALR 1323 (owner  or keeper  of trcspnsBing dog as liable for 
iliimugca), 92 ALR 732 ( l iab i l i ty  of owner or occupant of premises for injury 
to person thereon by dog n o t  owned nor harbored by  fo rm er) ,  134 ALR 705 
( s ta tu tes  relating to dogs as affecting r ight of  ac tion  for negligently killing 
or in ju ring  dog), 145 ALR 993 ( l iab il i ty  fo r  k il l ing or in ju r ing  unlicensed or 
untagged dog), 49 ALU 853 (const i tu t ional i ty  o f  law m aking owner liable for 
damage done by dog), 79 ALR 10GP (unlicensed dog us nuisance),  79 ALR 1001 
(right to kill dog as nuisance),  42 ALR 437 (presence of owner as nffeoting 
liabil ity fo r  kil ling trespassing dog), 8 ALR 74 (co ns t i tu t ion a l i ty  of s ta tute  
providing for destruction of dogs running a t  large).
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quarantine, he shall prescribe the conditions and the length of t in e  
the animal is subject to quarantine.

(c) If the  inspector determines th a t the animal should be 
slaughtered or destroyed, he may condemn and have the animal 
slaughtered or destroyed in the mannc r he determines. Reimburse­
ment may be allowed for the slaughter or destruction of dairy 
cattle only. In such case, the inspector and the owner shall appraise 
the dairy cattle a t  a fa ir valuation without regard to  the disease. 
Where they cannot agree as to the value of the animal, the owner 
and inspector may select a disinterested th ird party to aid in the 
appraisement. Where they cannot agree on the selection of a th ird 
party, a peace oflicer in the judicial district where the inspection i3  
made may designate a th ird  disinterested party to act with the 
inspector and owner to deurm ine the value of the animal. The 
amount realized from the sale of the carcass of the slaughtered 
animal shall be paid to the owner of the animal and the inspector 
shall certify to the commissioner the name and address of the 
owner, the date the animal was condemned, the appraised value 
of the animal, together with the net sum realized from the salvage 
thereof, or which could have been realized. (§ 33-3-16 ACLA 1919; 
am § 2ch 181 SLA 1955)

Applied in Mm tin v. Shccly, 10 
Alaska 437r 144 F.2d 754 (9th Cir.
’ 944).

Sec. 03.45.070. Compensation to owners of dairy cattle de­
stroyed; records to be kept. The commissioner may enter into co­
operative agreements with tho United States Depu. ..aent of Agri­
culture for controlling diseases among dairy cattle and may match 
federal indemnity payments for livestock slaughtered thereunder, 
from any funds available. He shall keep a record of all payments 
made, with a  copy of the inspector’s certification of appraised value 
and salvage value. (§ 33-3-17 ACLA 1949; am § 3 ch 181 SLA
1955)

Sec. 03.45.080. Record and payment of val*?' of destroyed dairy 
cattle. The Department of Administration shall keep a  record u l 
the appraised value of all dairy cattle slaughtered or destroyed and 
of the salvage value thereof, stating the date when the animal 
was slaughtered or destroyed and the name of the inspector who 
ordered the animal slaughtered or destroyed. The Department of 
Administration, with the approval of the Department of Natural 
Resources shall pay the owner of the animal slaughtered or de­
stroyed two-thirds of the difference between the appraised value 
and the salvage value of the animal slaughtered or destroyed. The 
appraised valuation of each slaughtered animal may not exceed 
$175 in the first judicial dis ,rict and not more than $200 in the

B i m m v v k i v M i AXTV J1M1MAIN § 03.55.010

second and third judicial districts and not more than $250 in the 
fourth judicial district. No payment may be made if a t the time 
of inspection, test or destruction, the animal was upon the 
premises of any person to which i t  had been sold, shipped or de­
livered for the purpose of being slaughtered. No payment may be 
made unless the owner has complied with all lawful quarantine
regulations. (§ 33-3-18 ACLA 1949)

• '

Chapter 5). Estrays.
Section
10— 110. [Repealed]

Secs. 03.50.010—03.50.110.
Repealed by § 1 ch 56 SLA 1983.
Editor’s note.—The repealed chap­

te r derived from §§ 33-3-71 to 33-3- 
81, ACLA 1949.

Chapter 55. Dogs.
Section
10. Killing of vicious or mad dog au­

thorized 
20. Dogs deemed vicious 
30. Killing dogs an n r/in g  or evincing

Section
tendency to bite animals or 
fowls 

40—00. [Repealed]

Sec. 03.55.010. Killing of vicious or mad dog authorized. Any 
person may lawfully kill any vicious or mad dog running a t large. 
(§ 33-3-91 ACLA 1949)

Cross references.—As to the power 
of a  municipality to regulate licens­
ing, impounding and dispositon of 
animals, see AS 29.48.035(a)(5). As 
to killing dogs annoying or evincing 
tendency to bite animals or fowl, see 
AS 03.55.030. As to perm itting dan­
gerous animals to be a t large, see 
AS 11.60.200.

Am. Jur., ALR and C J.S . refer­
ences.—2 Am. Jur., Animals, §§ 4, 6,
7, 29 to 34, 40, 56, 58, 61, 64, 67, 70,
93 to 101, 105, 128, 129, 146, 162 to 
165.

Constitutionality of sta tu te  o r ordi­
nance providing for destruction of 
dogs running a t  large, 8 ALR 74; 56 
ALR 2d 1024.

Constitutionality of sta tu te  provid­
ing for destruction of dogs as affected 
by property rights in dogs, 8 ALR 
77; 66 ALR2d 1024.

Jo in t liability of several independ­
ent owners of dogs for injury by 
them, 9 ALR 916; 35 ALR 411; 91 
ALR 763.

Liability fo r killing to protect do­
mestic animal or fowl, 10 ALR 689.

Linbility for injuries inflicted by 
rabid dog, 13 ALR 492.

Presence of owner a3 effecting lia­
bility fo r killing trespnssing dog, 42 
ALR 437.

Constitutionality of law making 
owner liable for damage done by dog, 
49 ALR 853.

Right to kill dogs dangerous to hu­
man beings as nuisance, 79 ALR 1061.

Killing dogs dangerous to domestic 
animals as nuisance, 79 ALR 1064.

Liability for injury inflicted by dog 
exhibited a t show, 129 ALP. 431.

Civil liability of landowner fo r kill­
ing or injuring trespassing dog, 16 
ALR2d 578.



I N  T H E  D I S T R I C T  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E

M I C H A E L  0 ' M E R A , a n d  
J A N E T  O ' M E R A ,

P l a i n t i f f s ,

v s

E L S O N  A N D E R S O N ,  a n d  

E D N A  A N D E R S O N ,

D e f e n d a n t s .

C A S E  NO. 3 H O  8 4 - 2 7 6  S C

D E C I S I O N

T h i s  c o m p l i c a t e d  s m a l l  c l a i m s  c a s e  w a s  h e a r d  in 

s e v e r a l  i n s t a l l m e n t s  w h i l e  t h e  u n d e r s i g n e d  w a s  v i s i t i n g

j u d g e  a t  H o m e r .  J u d g e  H o r n a d a y  h a d  d i s q u a l i f i e d  h i m s e l f

f r o m  h e a r i n g  t h i s  c a s e  d u e  t o  s o m e  p e r s o n a l  k n o w l e d g e  of

t h e  f a c t s .  T h e  b a s i c  i s s u e  in t h i s  c a s e  is w h e t h e r  t h e  

o w n e r  of a c a t t l e  r a n c h  in t h e  H o m e r  a r e a  w h o  h a d

t r a d i t i o n a l l y  e n j o y e d  t h e  u s e  of o p e n  r a n g e  as w e l l  as

m a n y  a c r e s  o f  l e a s e d  r a n g e  lan d ,  w a s  l i a b l e  w h e n  h i s  c a t t l e  

t r e s p a s s e d  o n  t h e  p l a i n t i f f ' s  l a n d  w h i c h  a d j o i n s  t h e  A n d e r s o n  

r a n c h .  T h e  c a s e  p r e s e n t s  t h e  c l a s s i c  c o n f r o n t a t i o n  of

c a t t l e m e n  v e r s u s  f a r m e r s  t h a t  r e s u l t e d  i n  m u c h  l i t i g a t i o n  

t h r o u g h o u t  t h e  w e s t e r n  s t a t e s .  D e f e n d a n t s  p l e a d  t h a t  t h e r e  

is n o  l i a b i l i t y  f o r  t r e s p a s s i n g  c a t t l e  o n  p r i v a t e  p r o p e r t y  

u n l e s s  t h e  p r o p e r t y  o w n e r  lu.s c o n s t r u c t e d  a f e n c e .
I

D e f e n d a n t s  a r g u e  t h a t  t h e  w e s t e r n  s t a t e s  h a v e  a d o p t e d  t h e

s o - c a l l e d  w e s t e r n  c o m m o n  l a w  w h i c h  r e q u i r e s  a f a r m e r  o r  

o t h e r  l a n d  o w n e r  t o  e r e c t  b a r r i e r s  t o  w a n d e r i n g  c a t t l e  

a n d  o n l y  a f t e r  t h e  c a t t l e  h a v e  b r o k e n  d o w n  a f e n c e  w i l l

t h e  o w n e r  of t h e  c a t t l e  b o  l i a b l e  P l a i n t i f f  urges.- t h e  

c o u r t  t o  a d o p t  t h e  E n g l i s h  c o m m o n  law, w h i c h  is a l s o  t h e

m a j o r i t y  c o m m o n  l a w  r u l e  in t h e  U n i t e d  S t a t e s  w i t h  t h e

a l l e g e d  e x c e p t i o n  of s o m e  w e s t e r n  s t a t e s ,  t h a t  t h e  o w n e r

S E C E IV

Exhibit "A"



of t r e s p a s s i n g  c a t t l e  is l i a b l e  in the a b s e n c e  o f  a s p e c i f i c

■ * s r fj  £\ j  .1
l e g i s l a t i v e  p o l i c y .  -

. . .;» a iu*  ■

T h e  S t a t e  of A l a s k a  d i d  h a v e  a l e g i s l a t i v e  p o lic y  

a d o p t i n g  t h e  w e s t e r n  s t a t e s  a p p r o a c h  to l i a b i l i t y  fo r

w a n d e r i n g  c a t t l e .  T h u s ,  t h e  f e n c e  o u t l a w  a c t  r e q u i r e d  

t h e  land o w n e r  to b u i l d  a f e n c e  befo r e  h e  c o u l d  r e c o v e r

f o r  d a m a g e s  c a u s e d  b y  t r e s p a s s i n g  l i v e s t o c k .  H o w e v e r ,  

t h e  A l a s k a  l a w  w a s  r e p e a l e d  in 1977, c h a p t e r  55 S L A  1 9 7 7  .

I h a v e  d e l a y e d  t h e  d e c i s i o n  in this c a s e  h o p i n g  to g e t

s o m e  l e g i s l a t i v e  h i s t o r y  o n  t h e  repeal. H o w e v e r ,  t h e  t a p e s  

s e n t  fr o m  J u n e a u ,  of t h e  H o u s e  a n d  S e n a t e  h e a r i n g s  o n  t h e  

r e p e a l ,  a r e  b l a n k  a n d  i t ' s  m y  u n d e r s t a n d i n g  t h a t  t h e  m a s t e r  

t a p e s  are d i f f i c u l t  t o  u n d e r s t a n d .  Thus, t h e  l e g i s l a t i v e  

h i s t o r y  on t h i s  a c t  is a p p a r e n t l y  mis s i n g .  I n  h i s  m e s s a g e  

o n  the r e p e a l ,  G o v e r n o r  H a m m o n d  f o r e s a w  t h e  p r o b l e m  t h a t

w o u l d  a r i s e  i n  t h i s  c a s e  a n d  a p p a r e n t l y  d r e w  t h e  c o n c l u s i o n  

t h a t  the o w n e r  o f  a n i m a l s  w o u l d  no l o n g e r  be a b l e  t o  

t h e  l a n d o w n e r .

A s  a  r e s u l t  o f  p l a i n t i f f ' s  e f f o r t s  t o  f o r m  a c l o s e d  

l i v e s t o c k  d i s t r i c t  w h i c h  w o u l d  c r e a t e  l i a b i l i t y ,  t h e  A t t o r n e y  

G e n e r a l  t o o k  t h e  p o s i t i o n  t h a t  the c o m m o n  l a w  of A l a s k a

d i d  in f a c t  m a k e  t h e  o w n e r  of t r e s p a s s i n g  a n i m a l s  l i a b l e

f o r  any d a m a g e s  c a u s e d  t o  a j o i n i n g  a g r i c u l t u r a l  l a n d s  or 

for o t h e r  f o r e s e e a b l e  t o r t s  s u c h  as h i g h w a y  a c c i d e n t s .  

J u d g e  H o r n a d a y ,  in r e j e c t i n g  t h e  p e t i t i o n  f o r  a c l o s e d  

l i v e s t o c k  d i s t r i c t ,  c i t e d  t h e  c o m m o n  law r u l e  t h a t  o w n e r s  

of l i v e s t o c k  a r e  l i a b l e  f o r  d a m a g e s  c a u s e d  b y  t h e i r  t r e s p a s s .

I h a v e  r e a d  e v e r y  c a s e  cited b y  t h e  p a r t i e s ,  as 

w e l l  as L a w  R e v i e w  a r t i c l e s ,  a n d  m a n y  c a s e s  f r o m  t h e  w e s t e r n  

states, n o t  c i t e d  ' h e  p a r t i e s .  As far a s  I c a n  d e t e r m i n e

v e r y  f e w  j u d i c i a l  . c i s i o n s  e l i m i n a t e d  t h e  l i a b i l i t y  of

c a t t l e  o w n e r s  f o r  d a m a g e  c r e a t e d  by t h e i r  c a t t l e .  It w a s  

the l e g i s l a t u r e s  of t h e  v/estern states r e s p o n d i n g  to t h e  

s p e c i a l  i n t e r e s t s  of t h e  c a t t l e  o w n e r s  t h a t  r e s u l t e d  in 

t h e  l i m i t a t i o n  of l i a b i l i t y .  T h a t  is n o t  t o  s a y  t h a t  t h e
i

c a t t l e  o w n e r s  d i d  n o t  d e s e r v e  such l e g i s l a t i v e  r e l i e f  as



t h e  b u s i n e s s  o f  o p e n  r a n g e  r a n c h i n g  m a k e s  it i m p o s s i b l e  

to a d e q u a t e l y  f e n c e  in c a t t l e  a n d  it c e r t a i n l y  m a k e s  s e n s e  

t h a t  it w o u l d  b e  a l o t  e a s i e r  f o r  t h e  f a r m e r  w i t h  l e s s  a c r e a g e  

to fence o u t  c a t t l e .  H o w e v e r ,  I c o n c l u d e  t h a t  A l a s k a ,  

li k e  the E n g l i s h  '•Eastern" a n d  A m e r i c a n  c o m m o n  l a w  s h o u l d  

p r o t e c t  t h e  i n t e r e s t s  of p r i v a t e  p r o p e r t y  o v e r  t h a t  of 

t h e  cattle o w n e r .  I s e e  no r e a s o n  to d i s t i n g u i s h  b e t w e e n  

c a t t l e  w h i c h  m a y  t r e s p a s s  o n  a j o i n i n g  l a n d  o r  o i l  c o m p a n y  

e q u i p m e n t  o r  e m p l o y e e s  o r  t r e s p a s s i n g  h u n t e r s .  W i t h  t h e  

e x c e p t i o n  o f  c e r t a i n  e a s e m e n t s  b y  p r e s c r i p t i o n ,  t h e  r i g h t s  

of the p r i v a t e  p r o p e r t y  ov/ner in this a n d  o t h e r  s t a t e s  

a r e  a b s o l u t e  a s  f a r  a s  f r e e  a n d  u n t r a m m e l l e d  e n j o y m e n t  

s u b j e c t  o n l y  t c  t a x a t i o n ,  z o n i n g  a n d  s o m e  o t h e r  i m i t a t i o n s  

a g a i n s t  n o x i o u s  u s e .  U n d e r  d e f e n d a n t ' s  t h e o r y ,  p l a i n t i f f  

c o u l d  s p e n d  t h o u s a n d s  a n d  t h o u s a n d s  of d o l l a r s  i m p r o v i n g  

h i s  land, a n d  p l a n t i n g  c r o p s  a n d  if d e f e n d a n t ' s  c a t t l e  

t r e s p a s s  a n d  e a t  t h e  c r o p s ,  t h e r e  is no r e m e d y .

D e f e n d a n t ' s  t e s t i f i e d  t h a t  s i n c e  t h e y  e n j o y e d  

t h e  use of t h e  o p e n  r a n g e  f i r s t  a n d  p l a i n t i f f  w a s  a l a t e  

a r r i v a l  a n d  a  l a t e  e n t r a n t  i n t o  t h e  a r e a  o f  p u b l i c  d o m a i n ,  

p l a i n t i f f  s h o u l d  b e a r  t h e  c o s t s  of f e n c i n g  o u t  d e f e n d a n t ' s  

cattle. D e f e n d a n t  a r g u e s  p e r s u a s i v e l y  t h a t  t h e  c o s t s  of 

f e n c i n g  in t h e  m i l e s  of p r o p e r t y  is p r o h i b i t i v e  a n d  w o u l d  

f o r c e  h i m  i n t o  b a n k r u p t c y .  It c e r t a i n l y  w o u l d  b e  a l o t  

c h e a p e r  f o r  p l a i n t i f f  t o  f e n c e  in his 50 o r  1 0 0  a c r e s  on 

w h i c h  he m i g h t  s o m e d a y  e n q a g e  ir. large s c a l e  f a r m i n g .  Be 

t h a t  as it m a y ,  I s u g g e s t e d  to the d e f e n d a n t s  w h e n  t h i s  

c a s e  arose t h a t  d e f e n d a n t s  a n d  p l a i n t i f f s  s h o u l d  c o o p e r a t e  

in e r e c t i n g  f e n c e s  a r o u n d  p l a i n t i f f ' s  p r o p e r t y .

T h i s  c a s e  c e r t a i n l y  b e a r s  o u t  t h e  s a y i n g  t h a t  

g o o d  f e n c e s  m a k e s  g o o d  n e i g h b o r s .  W h i l e  t h e  l e g i s l a t u r e  

m a y  adopt t h e  p o l i c y  a d v o c a t e d  by the d e f e n d a n t  t h a t  t h e  

l a n d o w n e r  m u s t  b u i l d  a f e n c e ,  m y  p r e v i o u s  r e m a r k s  a n d  t h e  

r e a s o n i n g  o f  J u d g e  H o r n a d a y  a n d  o t h e r  j u r i s t s  w h o  h a v e  

• c o n s i d e r e d  t h i s  i s s u e ,  c o n v i n c e d  me t h a t  if a n y o n e  h a sI

to build a f e n c e ,  i t ' s  t h e  d e f e n d a n t  u n l e s s  t h e  l e g i s l a t u r e



h a s  a c t e d  o r  s h o u l d  ac t .

I r e c o g n i z e  t h a t  t h e r e  is n o  d e c i s i o n  i n  A l a s k a ,  

t h a t  t h e  q u e s t i o n  is a c l o s e  o n e  a n d  t h e r e  a r e  good p o lic y  

r e a s o n s  to e n c o u r a g e  a g r i c u l t u r e  a n d  to e n c o u r a g e  c a t t l e  

r a n c h i n g  in t h e  K e n a i  a r e a  a n d  o t h e r  a r e a s  in t h e  s t a t e .  

T h u s  a n  a p p e l a t e  c o u r t  c o u l d  r e q u i r e  t h e  l a n d o w n e r  to 

m i t i g a t e  d a m a g e s  b y  b u i l d i n g  a f e n c e  a r o u n d  t h e  a r e a  t o  

b e  f a r m e d  e v e n  t h o u g h  t h e  l e g i s l a t u r e  h a s  l e f t  a g a p  in

t h i s  a r e a  of t h e  law. H o w e v e r ,  as a c o u r t  of l i m i t e d

j u r i s d i c t i o n  I c h o o s e  t o  f o l l o w  t h e  e s t a b l i s h e d  c o m m o n

l a w  a n d  d e c i d e  in t h a t  t h e r e  is l i a b i l i t y .  (See P r o s s e r

o n  T o r t s  [ ( 4 t h  ed. P 497 ) ]

T h e  q u e s t i o n  of d a m a g e s  in t h i s  c a s e  is e v e n  m o r e  

c o m p l e x  t h a n  t h e  q u e s t i o n  of l i a b i l i t y .  P l a i n t i f f ' s  w e r e  

s e e k i n g  to e s t a b l i s h  a t r e e  f a r m  b y  i m p o r t i n g  s e e d l i n g s  

a n d  d e d i c a t i n g  a f e w  a c r e s  in v a r i o u s  p a r c e l s  t o  t h e  g r o w i n g  

of v a r i o u s  p i n e  t r e e s ,  s u c h  as s c o t c h  p i n e  a n d  o t h e r  

n o n - n a t i v e  s p e c i e s .  P l a i n t i f f ' s  c l a i m  t h e  f o l l o w i n g  d a m a g e s :  

d a m a g e  to t h e  t r e e s  b y  d e f e n d a n t ' s  c a t t l e  a n d  c l a i m  t h a t

t r e e s  t h a t  c o s t  a d o l l a r  as s e e d l i n g s  w e r e  w o r t h  f i f t e e n  

d o l l a r s  if s o l d  a t  r e t a i l ,  t h a t  s u b s t a n t i a l  l a b o r  h a d  g o n e  

i n t o  t h e  t r e e s  . t h a t  w e r e  a l l e g e d l y  k i l l e d  b y  c a t t l e .  

P l a i n t i f f  a l s o  c l a i m s  d a m a g e s  f o r  a b r o k e n  l a d d e r  w h i c h

a l l e g e d l y  c a t t l e  d r a g g e d  o n t o  a r o a d  w h e r e  t h e  l a d d e r  w a s  

r u n  o v e r  b y  p l a i n t i f f ' s  t r u c k .  C a t t l e  i d e n t i f i e d  a s

b e l o n g i n g  to d e f e n d a n t ,  b r o k e  i n t o  p l a i n t i f f ' s  v e g t a b l e  

g a r d e n  i n  t h e  f a l l  o f  1 9 8 0  a n d  d e s t r o y e d  p r o d u c e ,  p e a s ,
I

a n d  t r a m p l e d  o n  s t r a w b e r r i e s ,  t h e  v a l u e  of t h e  v e g t a b l e

g a r d e n ,  s t r a w b e r r i e s ,  p e a s ,  l e t t u c e  w a s  p u t  a t  $ 1 9 5 . 0 0 .

T h e  t r e e s  w e r e  p l a n t e d  i n  1980, m o s t  o f  t h e  a l l e g e d  d a m a g e

o c c u r r e d  i n  1 9 8 3 - 8 4 .  T h e r e  w a s  s u b s t a n t i a l  t e s t i m o n y  a b o u t

w h e t h e r  in f a c t  a n o n - n a t i v e  s p e c i e s  of e v e r g r e e n  t r e e s

w o u l d  g r o w  in t h e  K e n a i  a r e a ,  p l a i n t i f f ' s  c o n c e e d e d  t h a t

w i n t e r  k i l l ,  k i l l e d  a l a r g e  m a j o r i t y  of t r e e s .  It w a s

a l s o  e s t a b l i s h e d  t h a t  t h e r e  w e r e  c a t t l e  b e l o n g i n g  to o t h e r  
\

d e f e n d a n t ' s  g r a z i n g  in t h e  a r e a .  H o w e v e . , d e f e n d a n t ' s



a c k n o w l e d g e d  t h a t  it w o u l d  be r e a s o n a b l e  tc s t a t e  t h a t  

50% of t h e  c a t t l e  i d e n t i f i e d  w e r e  t h e i r  c a t t l e  a n d  t h e

c o u r t  w o u l d  m a k e  a f i n d i n g  t h a t  p l a i n t i f f  d o e s  n o t  h a v e  

to p r c v e  s p e c i f i c  d a m a g e  b y  s p e c i f i c  c a t t l e  e n d  t h a t  i t  

w o u l d  be r e a s o n a b l e  to h o l d  d e f e n d a n t  l i a b l e  f o r  5 0 %  o f  

t h e  d a m a g e s  f o u n d  b y  t h e  c o u r t .  T h e r e  w a s  s u f f i c i e n t

i n s t a n c e s  of w h e r e  d e f e n d a n t ' s  c a t t l e  w e r e  i d e n t i f i e d ,  

g r a z i n g  a r o u n d  t h e  t r e e s ,  a n d  in the v e g t a b l e  g a r d e n ,  s o  

t h a t  5 0 %  l i a b i l t y  is r e a s o n a b l e .  D e f e n d a n t  c l a i m s  t h a t  

c a t t l e  w i l l  n o t  e a t  s p r u c e  t r e e s ,  a n d  w i l l  n o t  s t e p  on 

s p r u c e  t r e e s .  P l a i n t i f f ' s  e v i d e n c e  w a s  t h a t  d u e  to t h e  

n u r t u r i n g  of t h e  t r e e s  t h a t  t e n d e r  g r a s s e s  w e r e  g r o w i n g  

a r o u n d  t h e  t r e e s ,  t h a t  t h e r e  w a s  m a s s  m o v e m e n t  of c a t t l e  

in t h e  s p r i n g  a n d  f a l l  a n d  t h a t  t r a m p l i n g  d i d  o c c u r ,  t h a t

t h e  c o m p r e s s i o n  of t h e  s o i l  b y  t h e  c a t t l e ,  m i l l i n g  a r o u n d ,

e v e n  if t h e  c a t t l e  d i d n ' t  e a t  t r e e s ,  t h a t  t h e y  i n h i b i t e d  

g r o w t h  a n d  c a u s e d  a l o s s  of c e r t a i n  t r e e s .  P l a i n t i f f  h a s  

t h e  b u r d e n  of p r o o f  a n d  I w o u l d  h a v e  to f i n d  t h a t  o n  t h e  

c a t t l e  d a m a g i n g  t h e  t r e e s ,  I c a n ' t  f i n d  t h a t  it is m o r e  

l i k e l y  t h a n  n o t  i n  v i e w  of t h e  c o n f l i c t  of t e s t i m o n y ,  I 

w o u l d  h a v e  to f i n d  t h a t  p l a i n t i i f  h a s  f a i l e d  to m e e t  t h e  

b u r d e n  of p r o o f  as to c a t t l e  k i l l i n g  t h e  t r e e s .  O n  t h e  

d a m a g e d  l a d d e r , - t h e  p r o o f  of c a u s a t i o n  is t o o  s p e c u l a t i v e .  

O n  t h e  t r e s p a s s  to t h e  v e g t a b l e  g a r d e n ,  I f i n d  t h a t  d e f e n d a n t  

s h o u l d  b e  h e l d  l i a b l e  f o r  o n e - h a l f  o f  $ 1 9 o . 0 0  or $ 9 7 . 5 0 .  

I a l s o  f i n d  t h a t  t h e  t r e s p a s s i n g  c a t t l e  c a u s e d  c l e a n - u p  

w o r k ,  t h a t  p l a i n t i f f ' s  s p e n t  t i m e  t r y i n g  t o  g e t  t h e  c a t t l e  

to m o v e ,  s p e n t  t i m e  r e p a i r i n g  the d a m a g e  to f i e l d s  c a u s e d  

b y  c a t t l e ,  c l e a n i n g  u p  c o w - p i e s  e t c . ,  a n d  t h a t  p l a i n t i f f ' s  

e x p e n d e d  $ 3 0 0 . 0 0  o r  30 h o u r s  of t i m e  a t  $ 1 0 . 0 0  a n  h o u r ,  

h a l f  o f  w h i c h  is a t t r i b u t a b l e  to d e f e n d a n t ' s ,  so p l a i n t i f f  

s h o u l d  r e c o v e r  a t o t a l  of $ 2 4 7 . 5 0 .  B o t h  s i d e s  h i r e d  

a t t o r n e y s  in t h i s  cas e ,  w h o  w h i l e  n o t  p r e s e n t  a t  a l l  

h e a r i n g s ,  d i l i g e n t l y  b r i e f e d  i s s u e s  of l a w  a n d  p l a i n t i f f

s h o u l d  b e  e n t i t l e d  to r e c o v e r  r e a s o n a b l e  a t t o r n e y  f e e s  

a n d  m a y  s u b m i t  a r e q u e s t  for r e a s o n a b l e  a t t o r n e y  f e e s  as



t h e  p r e v a i l i n g  p a r t y  o n  t h e  i s s u e  o f  l i a b i l i t y ,  

DATED a t  A n c h o r a g e ,  A l a s k a ,  t h i s

D e c e m b e r ,  1984.

d a y  o f
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TO: Representative Dave Thompson

ATTN: Bob Thomas

FROM: Brad Pierce jflp>
Legislative Analyst Wf

RE: Livestock Branding Requirements
Research Request 86-026

You requested this agency to do some research on branding requirements 
for livestock on open range in Alaska and other wtstern states. In 
addition, you asked that we examine the statutes of western states to 
see what liability provisions are in place for damages caused to vehicles 
that hit livestock on highways* passing through open grazing land.

We contacted individuals in the Cooperative Extension Agency, Kodiak 
Borough, Bureau of Land Management (BLM), and Department of Natural 
Resources (DNR) to fulfill this request.

Alaska Regulations*

The appropriate Alaska statutes and Administrative Code concerning 
livestock grazing on public land in Kodiak are summarized as follows:

AS 03.35.010 - 03.35.070 creates controlled grazing di -Lets and 
establishes liability for damages caused by ai.imals within d.Htricts*

AS 03.40.010 - 03.40.270 sets up recording p m  jdures for branding and 
marking livestock as legal proof of ownership.

AS 38.05.020 - 38.05.070 empowers the Division of Lands to sell 
grazing leases and require prequalification of lessees including submit­
ting development plans.

Pouch Y, State Capitol 
Juneau , Alaska 99811 

(907) 465-3991

^Complete copies of the relevant statutes and administrative Cv 'e are 
attached.
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11 AAC 60.070 requires all livestock permitted on a State grazing lease 
to be properly identified and marked.

13 AAC 02.505 states that an owner or attendant of livestock may not 
a I low the animals to be on a highway except if they are in a grazing 
district and attended according to AS 03.35.010.

There appear to be two ways that Alaska law deals with problems caused 
by roaming livestock, depending on whether they are in a controlled graz­
ing district or not. Within a controlled grazing district, the live­
stock owner is responsible for containing his animals and for damages
caused to othe*'s property. Outside of controlled grazing districts, 
it is up to property owners to fence out roaming livestock. According 
to DNR, there is no controlled grazing district at the present time on 
Kodiak Island.

Alaska law sets up a procedure to brand or mark animals and record 
them in an official brand book as legal proof of ownership. The 
regulations for State grazing leases specifically require livestock 
owners to brand or mark their animals. All of the current grazing
leases on the Kodiak road system are in the process of being trans­
ferred to DNR, Division of Lands control,2 Public safety regulations 
require owners of livestock to keep their animals off the highways and 
allow Public Safety officers to cite violators.

Western State Statutes

We conducted a search of the statutes of the western states, which 
revealed that, all have some sort of regulations concerning the branding 
and identification of livestock (attached). In general, a br-.nd in­
spector is in charge of certifying the ownership of animals bp.ore they 
can be sold or slaughtered. An official brand book is usra to record 
individual identifying brands and is used to verify I'-jal ownership. 
Three states— Idaho, Arizona and Nevada— have statutory branding re­
quirements for livestock on open range land. Idaho regulations state 
that the owner of range livestock has no duty to keep his animals off 
the roadways and is not liable for damages caused by vehicle col 1isions 
with his animals.

20ne BLM grazing lease is being transferred to Native ownership.
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The Situation in Kodiak

We contacted Gene Gade, the Cooperative Extension agent in Kodiak to 
obtain some specific information about the open range policy on the 
island. According to Mr. Gade, there is about 85 miles of unfenced 
roadway on the island through open grazing land. Eight livestock 
owners are on the road system and have a total of between 500 and 600 
head of cattle grazing at any given time. Five of these owners have 
legitimate grazing leases and three are trespassing on State grazing 
land.

Mr. Gade suggested that the most critical areas on the road system 
where collisions frequently occur are at the heads of three bays: 
Woman's Bay, Middle Bay, and Kalson Bay. The Woman's Bay area apparent­
ly has the worst problem and the cattle there are in trespass on land 
with no grazing lease.

As an advocate of the local livestock industry, Mr. Gade expressed a 
concern that if ranchers were forced to assume the expense of fencing in 
their animals, i.e., if a controlled grazing district were established, 
it might drive them out of business. He advocates periodic handling 
and tagging or branding of all livestock as a standard business practice.

The grazing leases on the Kodiak road system are in the process of trans­
fer from Bureau of Land Management to State control. The transfer will 
be completed sometime within the next several months. The Division of 
Lands has assumed administrative control. We contacted Jim Frechione, 
DNR Chief of Retained Lands, about the status of these grazing leases 
and the department's intentions concerning enforcement of its adminis­
trative regulations.

The Division of Lands is renegotiating the leases. Present BLM lease­
holders must reapply for a State grazing lease and file a development 
plan with the division. When all of these plans have beer collected, 
the division will examine them closely to determine how much of the 
leased grazing land will actually be use'4,. According to the Exten­
sion Agent, one of the main reasons for the problem of cattle on the 
roadways is that owners don't manage their herds properly. Rotational 
grazing, where livestock are herded into the higher elevations during 
the summer months and allowed tr graze on lowlands in the winter, would 
keep them off the roads for a g d portion of the year.

We contacted Keith Quintavell at the Division of Agriculture for more 
information on the lease renegotiation process. According to him, 
there will be a meeting of personnel from the Alaska Association of 
Soil and Water Conservation Districts on October 18 in Kodiak. All of 
the problems associated with the grazing leases will be discussed. Mr.
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Quintavell is sending this agency a copy of the itinerary for this 
meeting which we will forward to your office as soon as possible. Since 
all the principals involved with the livestock problems outlined in 
your research request should be in attendance, this would appear to be an 
excellent opportunity to resolve this situation.

It appears that the State statutes and administrative code contain 
sufficient regulatory power to deal with this issue if they are enforced. 
Other options mentioned by the officials we contacted include: 1) fenc­
ing the roadway in the problem areas; 2) establishing a grazing lease 
at Woman's Bay or removing the trespassing animals; and 3) requiring 
livestock owners to practice rotational grazing as a precondition for 
holding a State grazing lease.

We hope we have provided sufficient information to satisfy your 
request. Please contact us if we can be of further assistance in 
this matter.

BP

Attachments

Persons Contacted for this Request

Gene Gade - Kodiak Extension Agent 486-6369

Steve Laskowski - Bureau of Land Management 267-1200

Jim Frechione - DNR, Chief of Retained Lands 786-2270

Keith Quintavell - DNR, Division of Agriculture 745-7200
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D E A R  R E P R E S E N T A T I V E  M I L L E R :

B a c k  i n  D e c e m b e r  I w r o t e  to y o u  r e g a r d i n g  ray c o n c e r n s  

a b o u t  l e g i s l a t i o n  d e a l i n g  w i t h  u n c o n t r o l l e d  l i v e s t o c k .  It 

s e e m e d  l o g i c a l  t h a t  a s  c h a i r m a n  o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  

y o u  w o u l d  b e  c a l l e d  u p o n  to d e a l  w i t h  t h a t  t y p e  o f  b i l l .  S i n c e

t h a t  t i m e  it h a s  c o m e  to m y  a t t e n t i o n  t h a t  R e p r e s e n t a t i v e  D a v e

T h o m p s o n ’s H B  3 8 5  h a s  b e e n  r e f e r r e d  to y o u r  c o m m i t t e e .

In m y  o p i n i o n  t h i s  i s  a n  e x c e l l e n t  b i l l .  It i s  v e r y  s i m p l e

a n d  f i x e s  r e s p o n s i b i l i t y  f o r  d a m a g e  i n f l i c t e d  b y  u n c o n t r o l l e d

d o m e s t i c  a n i m a l s  w i t h  t h e i r  o w n e r s ,  w h e r e  it b e l o n g s .  F o r  y e a r s  
t h i s  h a s  b e e n  t h e  c a s e  u n d e r  c o m m o n  l a w ,  b u t  t h e r e  w a s  a g r e a t  

d e a l  o f  c o n f u s i o n  c r e a t e d  b e c a u s e  o f  t h e  e x i s t e n c e  o f  s t a t u t e s  

w h i c h  p r o v i d e  f o r  t h e  c r e a t i o n  o f  " c o n t r o l l e d  l i v e s t o c k  d i s ­

t r i c t s " .  R e s e a r c h  a n d  s u b s e q u e n t  l i t i g a t i o n  p r o v e d  t h a t  a l l  t h a t  

s u c h  a d i s t r i c t  d o e s  i s  p r o v i d e  a n o n j u d i c i a l  r e m e d y  t o  p e o p l e  

w h o  s u f f e r  i n j u r y  b y  u n c o n t r o l l e d  l i v e s t o c k .  N o t  a b a d  i d e a ,  b u t  

it e n c o u r a g e d  c o u n t l e s s  i n c i d e n t s  o f  t r e s p a s s  o u t s i d e  o f  s u c h  

d i s t r i c t s .  P l e a s e  d o  w h a t  y o u  c a n  t o  s e e  t h a t  H B  3 8 5  i s  p a s s e d  

o u t  o f  c o m m i t t e e .

S i n c e  I h a v e  h a d  t o  d e a l  w i t h  t h e  p r o b l e m  o f  u n c o n t r o l l e d  

l i v e s t o c k  o n  m y  l a n d  f o r  m a n y  y e a r s .  I h a v e  g i v e n  t h e  m a t t e r  m u c h  

t h o u g h t .  W h i l e  I f u l l y  s u p p o r t  S B  3 8 5 ,  I w o u l d  e v e n t u a l l y  go 

b e y o n d  i t  a n d  h a v e  m a d e  u p  a n u m b e r  o f  s u g g e s t i o n s  f o r  

l e g i s l a t i o n  w h i c h  I h a v e  i n c l u d e d  f o r  y o u r  r e v i e w .  A s  y e t  I h a v e  

n o t  m a n a g e d  t o  g e t  a n y o n e  t o  s p o n s o r  t h e m ,  a n d  i t  i s  a b i t  l a t e  

f o r  t h i s  s e s s i o n ,  b u t  I w i l l  c o n t i n u e  t o  p u r s u e  t h e  m a t t e r .

P l e a s e  k e e p  m e  i n f o r m e d  o f  a n y  a c t i o n  o n  S B  3 8 5  o r  r e l a t e d  

m a t t e r s .  M a n y  t h a n k s  f o r  t a k i n g  t h e  t i m e  t o  r e a d  t h i s  a n d  f o r  

g i v i n g  c o n s i d e r a t i o n  t o  m y  i d e a s .

S i n c e r e l y

M I C B A E L  S. O ' M E A R A
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L E G I S L A T I V E  P R O P O S A L S  F O R  A L T E R I N G  

A S  C H A P T E R  35. G R A Z I N G  D I S T R I C T S  A N D  

AS C H A P T E R  AO. B R A N D S  A N D  M A R K S .

C H A P T E R  35. G R A Z I N G  D I S T R I C T S

A l t e r a t i o n s  to t h i s  c h a p t e r  i n c l u d e  d e l e t i o n  o f  t h e  c a t e g o r y  of 

g r a z i n g  d i s t r i c t ,  m a k e s  it i l l e g a l  to l e t  d o m e s t i c  a n i m a l s  r o a m  

a t  l a r g e ,  a n d  p r o v i d e  n o n - j u d i c i a l  r e m e d i e s  f o r  r e c o v e r y  o f  

d a m a g e s  to p r i v a t e  p r o p e r t y  d o n e  by r o a m i n g  d o m e s t i c  a n i m a l s .

S e c t i o n  0 3 . 3 5 . 0 1 0 .  C r e a t i o n  a n d  r e s t r i c t i o n  i n  u s e  o f  
c o n t r o l l e d  l i v e s t o c k  d i s t r i c t s ,  i s  a l t e r e d  s o  a s  to e l i m i n a t e  the 
s p e c i a l  c l a s s i f i c a t i o n  o f  l a n d  p r e v i o u s l y  r e f e r r e d  t o  a s  

c o n t r o l l e d  l i v e s t o c k  d i s t r i c t s .

F u r t h e r ,  i t  i s  e s t a b l i s h e d  t h a t  it i s  u n l a w f u l  f o r  a n y  

d o m e s t i c  a n i m a l  t o  g r a z e  o r  r u n  a t  l a r g e  u n l e s s  t h e  d o m e s t i c  

a n i m a l  i s  r e s t r a i n e d  b y  f e n c e  o r  t e t h e r  o r  i s  h e r d e d  o n  o p e n  

p u b l i c  d o m a i n  a n d  t e n d e d  by a p e r s o n  a n d  p r e v e n t e d  f r o m  g r a z i n g  

u p o n  p r i v a t e l y  o w n e d  l a n d  or u p o n  a n y  r o a d s  o r  h i g h w a y s .

S e c t i o n  0 3 . 3 5 . 0 2 0 .  P e t i t i o n  t o  c r e a t e ,  a d d ,  o r  a b o l i s h ,  is 
d e l e t e d .

S e c t i o n  0 3 . 3 5 . 0 3 0 .  N o t i c e ,  h e a r i n g ,  a n d  o r d e r ,  i s  d e l e t e d .

S e c t i o n  0 3 . 3 5 . 0 4 0 .  L i a b i l i t y  f o r  d a m a g e s .  (a) T h e  o w n e r  o f  

l a n d ,  w h e t h e r  t h e  l a n d  is f e n c e d  or u n f e n c e d ,  (1) is e n t i t l e d  to 

r e c o v e r ,  f r o m  t h e  o w n e r  o r  p e r s o n  h a v i n g  c u s t o d y  a n d  c o n t r o l  o f  a 

d o m e s t i c  a n i m a l ,  f o r  a n y  i n j u r y  d o n e  by i t  w h e n  g r a z i n g  o r  

r u n n i n g  at l a r g e  c o n t r a r y  to t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r ,  a n d  

(2) h a s 4 a l i e n  u p o n  t h e  d o m e s t i c  a n i m a l  f o r  t h e  a m o u n t  o f  t h e  
d a m a g e  d o n e .

S e c t i o n  03. 3 5 . 0 5 0 .  I m p o u n d i n g  o f  a n i m a l s  r u n n i n g  a t  l a r g e .

T h e  o w n e r  of a n y  l a n d  m a y  i m p o u n d  a d o m e s t i c  a n i m a l  t r e s p a s s i n g  

u p o n  h i s  l a n d  a n d  k e e p  t h e  a n i m a l  u n t i l  da*m.ages, t o g e t h e r  w i t h  
r e a s o n a b l e  c h a r g e s  f o r  c a p t u r i n g ,  k e e p i n g  a n d  f e e d i n g  it, a r e  

p a i d .  W i t h i n  24 h o u r s  a f t e r  i m p o u n d i n g  a n  a n i m a l ,  t h e  p e r s o n  

i m p o u n d i n g  i t  s h a l l  g i v e  n o t i c e  i n  w r i t i n g  t o  t h e  o w n e r  o r  

c l a i m a n t  of t h e  a n i m a l ,  if t h e  o w n e r  i s  k n o w n ,  o r, i f  t h e  o w n e r  

is u n k n o w n ,  f i l e  a n o t i c e  of i m p o u n d i n g  w i t h  t h e  d i s t r i c t  j u d g e  

f o r  t h e  d i s t r i c t  a n d  p o s t  a c o p y  o f  t h e  n o t i c e  i n  a p u b l i c  p l a c e  

n e a r e s t  t o  t h e  e n c l o s u r e  o f  t h e  i m p o u n d e d  a n i m a l .  I f ,  w i t h i n  

f i v e  d a y s  a f t e r  r e c e i p t  o f  p o s t i n g  o f  t h e  n o t i c e ,  t h e  o w n e r  o r  

c l a i m a n t  f a i l s  to c l a i m  t h e  a n i m a l  a n d  p a y  t h e  r e a s o n a b l e  c h a r g e s  

f o r  c a p t u r i n g ,  k e e p i n g  a n d  f e e d i n g  it, t o g e t h e r  w i t h  d a m a g e s  a n d  

c o s t s ,  t h e  a n i m a l  s h a l l  b e  d e a l t  w i t h  a s  i n  t h e  c a s e  o f  a n  
e s t r a y .

S e c t i o n  0 3 . 3 5 . 0 6 0 .  P e n a l t y  f o r  r e m o v i n g  i m p o u n d e d  a n i m a l .  A
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p e r s o n  w h o  t a k e s  or r e m o v e s  a n  i m p o u n d e d  d o m e s t i c  a n i m a l  f r o m  t h e  

p o s s e s s i o n  o f  t h e  p e r s o n  in w h o s e  c u s t o d y  it m a y  be, w i t h o u t  h i s  

c o n s e n t ,  i s  p u n i s h a b l e  b y  a f i n e  o f  n o t  l e s s  t h a n  $ 1 0 0  n o r  m o r e  

t h a n  $ 5 0 0  o r  by i m p r i s o n m e n t  f o r  n o t  m o r e  t h a n  9 0  d a y s ,  o r  by 

bo t h .  T h e  p e n a l t y  d o e s  n o t  a f f e c t  t h e  l i e n  o n  t h e  a n i m a l .

S e c t i o n  0 3 . 3 5 . 0 7 0 .  D e f i n i t i o n s .  A s  u s e d  in t h i s  c h a p t e r  (1) 

" o w n e r  of l a n d "  i n c l u d e s  a f e e h o l d e r ,  t e n a n t ,  c o n t r a c t  v e n d e e  or 

o t h e r  p e r s o n  in a c t u a l  p o s s e s s i o n  o f  l a n d ;  (2) " d o m e s t i c  a n i m a l "  

i n c l u d e s  g o a t s ,  s h e e p ,  c a t t l e ,  h o r s e s ,  s w i n e ,  o r  o t h e r  e x o t i c  

s p e c i e s  w h i c h  m a y  b e  k e p t  i n  p l a c e  o f  t h e s e  m o r e  c o m m o n  
v a r i e t i e s .

C H A P T E R  4 0. B R A N D S  A N D  M A R K S .

A l t e r a t i o n s  to t h i s  c h a p t e r  r e q u i r e  o w n e r s  of d o m e s t i c  a n i m a l s  to 

b r a n d  o r  o t h e r w i s e  m a r k  t h e m  f o r  c l e a r  i d e n t i f i c a t i o n  a n d  to 

m a k e  t h o s e  b r a n d s  o r  m a r k s  a m a t t e r  o f  p u b l i c  r e c o r d .
T

S e c t i o n s  1 0  t h r o u g h  3 0  a n d  5 0  t h r o u g h  2 7 0  r e q u i r e  f u r t h e r  

s t u d y  to d e t e r m i n e  t h e  n e e d  f o r  f u r t h e r  c h a n g e s .

S e c t i o n  0 3 . 4 0 . 0 1 0 .  B r a n d s  a n d  m a r k s .  A l l  d o m e s t i c  a n i m a l s ,  

a s  d e f i n e d  i n  A S  C h a p t e r  35, s h a l l  c a r r y  a n  e a s i l y  r e c o g n i z a b l e  

b r a n d  o r  m a r k .  O w n e r s  o f  s a i d  a n i m a l s  s h a l l  a p p l y  t h e i r  u n i q u e  

b r a n d  o r  m a r k  t o  t h e i r  a n i m a l s  i n  a c o n s p i c u o u s  p l a c e  a n d ,  i n  t h e  

e v e n t  t h a t  i t  b e c o m e s  o b l i t e r a t e d  by d a m a g e  or g r o w t h  of h a i r  or 

fur, s h a l l  i m m e d i a t e l y  r e s t o r e  it. A l l  b r a n d s  a n d  m a r k s  s h a l l  be 

r e c o r d e d  a s  p r o v i d e d  i n  S e c t i o n  3 0  o f  t h i s c h a p t e r  a n d  s h a l l  be 

m a d e  a m a t t e r  o f  p u b l i c  r e c o r d .  P e r s o n s  so r e c o r d i n g  a b r a n d  or 
m a r k  s h a l l  h a v e  t h e  e x c l u s i v e  r i g h t  to i t s  use.

•o
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"An A ct . r e la t in g  to  cabins 
d a te ."

_____________________ has had__________nD " .
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Zero Fiscal Note Attached
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IN THE HOUSE BY THE RESOURCES COMMITTEE

CS FOR HOUSE BILL NO. 386 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE -  SECOND SESSION

A BILL

For an Act e n t i t le d :  "An Act r e la t in g  to  cabins on s ta te  la n d ; and p r o v id ­

in g  fo r  an e f f e c t iv e  d a te ."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S ection 1. 'Otv • Cite vfeefore ••June -1; 1988> o f a person who

MMHg ti cabin on s ta te  land  on the e f fe c t iv e  date o f  t h is  Act., the commis­

s io n e r o f n a tu r a l resources '11 n o t to  exceed one acre o f s ta te  land

occupied by the cabin i f  the cabin had been erected  on the land  before  

J'anual^' TT968fand i f  the lan d  was open to  e n try  under a p p lic a b le  s ta te  or 

fe d e r a l law a t the tim e the cabin was e re c te d , u n le ss the commissioner 

makes a w r it te n  b est in te r e s t  f in d in g  th a t  a lan d  or resource management

c o n f l ic t  e x is t s .  The s ta te  land  s h a ll  be so ld  fo r  t h e o f

the l a n d ^ g g p g g ^  s h a ll-p a y .  costs

lo c a te d  on a w a te r fro n t, the commissioner s h a ll  re se rve  an easement n o t to 

e x c e e d IH B fa B k  w ide above the mean h ig h  w ater l in e .

* Sec. 3. T h is  Act takes e f fe c t  im m e d ia te ly  in  accordance w ith  AS 01. 

1 0 .0 7 0 (c ).
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DEPARTMENT OF NATURAL RESOURCES

W i th  t h e  p a s s a g e  o f  HB 3 8 6 ,  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  w o u l d  e n c o u n t e r  
a  l a r g e  n u m b e r  and  v a r i e t y  o f  a d m i n i s t r a t i v e  r e s p o n s i b i l i t i e s  t h a t  c o u l d  n o t  
b e  m e t  u n d e r  e x i s t i n g  b u d g e t s .  T h e s e  r e s p o n s i b i l i t i e s  w o u ld  i n c l u d e  t h e  
i m p l e m e n t a t i o n  o f  r e g u l a t i o n s  f o r  t h e  c a b i n  p r o g r a m ,  t i t l e  a n d  r e c o r d s  
r e v i e w ,  s u r v e y  i n s t r u c t i o n s  a n d  r e v i e w ,  p u b l i c  n o t i c e / d e ' ' s i o n s / f i n d i n g s ,  
a p p r a i s a l  i n s t r u c t i o n s  a n d  r e v i e w ,  i s s u a n c e  o f  t i t l e ,  a n d  c o n t r a c t  a d m i n i ­
s t r a t i o n  a n d  e n f o r c e m e n t  w h e r e  t h e  p u r c h a s e r  c h o o s e s  t o  p u r c h a s e  t h e  l a n d  
o v e r  a  p e r i o d  o f  t w e n t y  y e a r s .

E e c a u s e  t h e  D e p a r t m e n t  e s t i m a t e s  t h a t  t h e r e  a r e  2 , 0 0 0  c a b i n s  o n  s t a t e  lc .n d ,  
a n d  i t  w o u ld  b e  i m p o s s i b l e  t o  a c c o m p l i s h  t h e  p r o p o s e d  c o n v e y a n c e  i n  a  s h o r t  
t e r m ,  t h e  f i s c a l  i m p a c t  i s  e s t i m a t e d  f o r  a  f i v e -  t o  t e n - y e a r  c a b i n  l a n d  s a l e  
p r o g r a m .  M o s t  o f  t h e  a d m i n i s t r a t i v e  h a n d l i n g  o f  c a b i n  p u r c h a s e  a p p l i c a t i o n s  
w o u ld  b e  d o n e  i n  t h e  t h r e e  r e g i o n a l  o f f i c e s :  A n c h o r a g e ,  F a i r b a n k s ,  a n d  J u n e a u .  
B o th  t h e  D i v i s i o n  o f  Lan a n d  W a te r  M anag em en t  a n d  t h e  D i v i s i o n  o f  T e c h n i c a l  
S e r v i c e s  w o u ld  b e  c l o s e l y  i n v o l v e d .

YEAR ONE -

1 .  P r e p a r e  r e g u l a t i o n s  f o r  p r o g r a m .  How d e t e r m i n e  t h e  o n e - a c r e  p a r c e l ?  How 
a c c o m m o d a te  o w n e rs  who a r e  w i t h i n  game r e f u g e s  o r  s t a t e  p a r k s ?  C o n v ey  
s u b m e r g e d  l a n d s  t i t l e  f o r  w a t e r s i d e  c a b i n s ?  R e s e r v e  e a s e m e n t s / r i g h t s - o f - w a y  
a c r o s s  a d j a c e n t  p u b l i c  l a n d s  a n d  t h r o u g h  t h e  p a r c e l ?  How d e t e r m i n e  1980  
a p p r a i s e d  v a l u e  a n d  p r o v i d e  f o r  a p p e a l s ?  Who p a y s  s u r v e y / a p p r a i s a l  c o s t s ?

h a t  a r e  c o n d i t i o n s  f o r  c o n t r a c t s  o f  s a l e  (AS 3 8 . 0 5 . 0 6 5 ) ?  May a n  o w n e r  
p u r c h a s e  m o re  t h a n  o n e  c a b i n ?  How p r o v e  o w n e r s h i p  a nd  u s e  b e f o r e  1 9 80 ?
W hat i f  m o re  t h a n  o n e  o w n e r  a p p l i e s  t o  p u r c h a s e  a  c a b i n ?  I s  p r o g r a m  o p e n  
f o r e v e r  a t  same a p p r a i s a l  a m o u n t?  W hat o p p o r t u n i t i e s  a r e  t h e r e  f o r  p u b l i c  
n o t i c e / c o m m e n t  on  p r o p o s e d  c o n v e y a n c e s ?  May t h e  s t a t e  c o n d u c t  i t s  own l a n d  
d i s p o s a l s ,  t i m b e r  s a l e s ,  l e a s e s ,  R/W c o n v e y a n c e s  i f  t h e r e  i s  a n  u n a u t h o r i z e d  
c a b i n  n e a r b y  o r  w i t h i n  t h e  a r e a  a n d  a n  a p p l i c a t i o n  h a s  b e e n  f i l e d ?  Can 
c o m m i s s i o n e r  d e c i d e  t h a t  l e s s  t h a n  a n  a c r e  w i l l  b e  c o n v e y e d ?  May t h e  
c o m m i s s i o n e r  p r e v e n t  s u b d i v i s i o n  ( f o r  o t h e r  c a b i n s ,  t r a i l e r  l o t s ,  e t c . )  
w i t h i n  r e f u g e s  a n d  p a r k s ?  How p r e p a r e  s u r v e y / a p p r a i s a l  i n s t r u c t i o n s ?

2 .  A n n o u n ce  p r o g r a m  t o  p u b l i c  a n d  b e g i n  p r e p a r a t i o n  f o r  a p p l i c a t i o n s .  P r o v i d e  
a p p l i c a t i o n  f o r m s ,  i n f o r m a t i o n  s h e e t s ,  p r o c e d u r a l  d i r e c t i o n s  t o  a l l  
r e g i o n a l  s t a f f .

YEAR TWi -

1 .  A c c e p t  a p p l i c a t i o n s .  A n sw er  p u b l i c  i n q u i r i e s .

2 .  B e g i n  a d j v j d i c a t i n g  a p p l i c a t i o n s .  D e t e r m i n e  w h i c h  a r e  o n  s t a t e  l a n d s ,  n o t i f y  
a p p l i c a n t s  who a r e  n o t  o n  s t a t e  l a n d s .  R e v ie w  p r o o f  o f  c a b i n  c o n s t r u c t i o n  
prior v.o 1 5 8 0 .



HB 386  f i s c a l  n o t e  -  p .  2

3 . B e g i n  p u b l i c  n o t i c e ,  r e v i e w  o f  c a b i n  c o n v e y a n c e s  c o n s i s t e n t  w i t h
AS 3 8 .C 5 .9 4 5  and  AS 3 8 . 0 5 . 0 3 5 ( e )  a n d  c o n s t i t u t i o n a l  p r o v i s i o n s  f o r  e q u a l  
p r o t e c t i o n  a n d  u s e /m a n a g e m e n t  o f  t h e  p u b l i c  d o m a in .

5 .  B e g i n  t o  f i e l d  c h e c k  c a b i n s ,  s u r v e y s ,  a p p r a i s a l s .

6 .  B e g i n  p l a n n i n g / p l a t t i n g  e a s e m e n t s  a n d  r i g h t s - o f - w a y  f o r  p u b l i c  n e e d s .

YEAR THREE -

1 .  C o n t i n u e  1 - 6  a b o v e .

2 .  C l o s e  a p p l i c a t i o n  o p p o r t u n i t i e s  i n  some a r e a s ,  o p e n  i n  o t h e r s  t o  d i s t r i b u t e  
r e g i o n a l  i m p a c t  o f  a p p l i c a t i o n s  o n  a d m i n i s t r a t i v e  s t a f f .

3 .  B e g i n  t o  i s s u e  a c c u r a t e  t i t l e / q u i t c l a i m  d e e d  t o  some a p p l i c a n t s  who m e e t  
c o n d i t i o n s .

4 .  I s s u e  c o n t r a c t s  o f  s a l e  a n d  p r e p a r e  t w e n t y - y e a r  p a y m e n t  s c h e d u l e  a n d  
c o n d i t i o n s  f o r  s u c c e s s f u l  a p p l i c a n t s  w i s h i n g  t o  p a y  o v e r  t i m e .

5 .  N o te  t i t l e  c h a n g e s ,  a p p l i c a t i o n s  o n  l a n d  t i t l e  r e c o r d s  (m u s t  r e c o r d  
a p p l i c a t i o n s  i m m e d i a t e l y  o n  r e c e i p t  f o r  a w a r e n e s s  d u r i n g  o t h e r  l a n d  
d i s p o s a l / m a n a g e m e n t  p l a n n i n g ) .

6 .  B e g i n  t o  a c c e p t  new t i t l e  d o c u m e n t s  i n A ^ c o r d e r ' s  O f f i c e s .

YEARS FOUR TO TEN -

1 .  C o n t i n u e  w i t h  t h e  p r o g r a m ,  a i m i n g  t o  c o m p l e t e  w i t h i n  f o u r  t o  s e v e n  y e a r s .



LINE ITEM EXPLANATIONS -  HB 386

FY 86

1 00  -  Two p o s i t i o n s ,  8 7 . 5
1 .  N a t u r a l  R e s o u r c e  M a n a g e r  I  ( 4 7 . 5 )

S u p e r v i s e  s t a r t - u p  o f  p r o g r a m ,  i n c l u d i n g  r e g u l a t i o n s  a n d  
p u b l i c  i n f o r m a t i o n

2 .  N a t u r a l  R e s o u r c e  T e c h n i c i a n  I  ( 4 0 . 0 )
A s s i s t  i n  p r o g r a m  s t a r t - u p ,  b e g i n  p o l i c y / p r o c e d u r e s  d i r e c t i v e s  
f o r  r e g i o n a l  s t a f f ,  c o o r d i n a t e  w i t h  s u r v e y / t i t l e / r e c o r d s  s t a f f  
t o  a s s u r e  t i m e l y  n o t a t i o n  o f  a p p l i c a t i o n s  on  s t a t u s  p l a t s  a n d  
c o n v e y a n c e  o f  a c c u r a t e  t i t l e ,  c o o r d i a n t e  w i t h  c o n t r a c t  
a d m i n i s t r a t i o n  s t a f f  t o  b e g i n  h a n d l i n g  s a l e s  c o n t r a c t s

2 00  -  3 . 0
T r a v e l  t o  r e g i o n s

300 -  6 . 0
S p e c i a l  l e g a l  r e s e a r c h  f o r  r e g u l a t i o n s  

400  -  2 . 0
S u p p l i e s  a n d  c o m m o d i t i e s  f o r  new s t a f f  

500  -  4 . 0
O f f i c e  e q u ip m e n t  f o r  new s t a f f  ( c h a i r ,  d e s k ,  t y p e w r i t e r ,  f i l e )

FY 87

1 00  -  S e v e n  new p o s i t i o n s ,  2 9 3 . 5  + 8 7 . 5  f ro m  FY 86
1 , 2 , 3 .  N a t u r a l  R e s o u r c e  T e c h n i c i a n  i n  e a c h  r e g i o n a l  o f f i c e  ( 1 2 7 . 5 )  

B e g in  a d j u d i c a t i o n / r e v i e w  o f  a p p l i c a t i o n s ,  p r o v i d e  l o c a l  
r e s p o n s e  t o  i n q u i r i e s ,  c o n d u c t  p u b l i c  n o t i c e ,  n e g o t i a t e  
d i f f i c u l t i e s  w i t h  a p p l i c a n t  a n d  a d j a c e n t  l a n d o w n e r s  o r  
c i t i z e n s ;  b e g i n  r e v i e w  o f  a p p e a l s  o n  a p p r a i s a l s ,  a d j u d i c a t i o n

4 , 5 , 6 .  S u r v e y / T i t l e  S t a f f  i n  c e n t r a l / r e g i o n a l  o f f i c e s  ( 1 2 7 . 5 )
B e g in  s u r v e y  c h e c k  (som e f i e l d  w c r k  r e q u i r e d ) , c o n d u c t  f u l l  
t i t l e  c h e c k ,  n o t e  a p p l i c a t i o n s  a n d  c o n v e y a n c e s  on  s t a t e  l a n d  
r e c o r d s .

7 .  A c c o u n t i n g  T e c h n i c i a n  a n d  p a r t - t i m e  c l e r i c a l  ( 3 8 .0 )
B e g in  i s s u i n g  c o n t r a c t s  o f  s a l e  f o r  s u c c e s s f u l  a p p l i c a n t s

2 0 0  -  4 0 . 0
T r a v e l  t o  f i e l d  c h e c k  c a b i n s / a p p r i a s a l s / s u r v e y s , r e v i e w  a r e a  r e s o u r c e s  
f o r  p o s s i b l e  c o n f l i c t s

300 -  5 0 . 0
A d v e r t i s i n g ,  h e a r i n g s ,  l e g a l  a s s i t a n c e  f o r  a d j u d i c a t i n g  a p p l i c a t i o n s  
a n d  a d m i n i s t e r i n g  a p p e a l s ;  p r e p a r a t i o n  a n d  i s s u a n c e  o f  so m e  t i t l e  
d o c u m e n t s

400  -  6 . 0
S u p p l i e s  and  c o m m o d i t i e s  f o r  new s t a f f

500  -  1 2 . 0
O f f i c e  e q u ip m e n t  f o r  s e v e n  new s t a f f



FY 88-94/5
C o n t i n u e  a l l  c o s t s  b u t  a d d  o n e  A c c o u n t i n g  T e c h n i c i a n  a n d  some p a r t - t i m e  
c l e r i c a l  s t a f f  f o r  f u t u r e  c o n t r a c t  a d m i n i s t r a t i o n .
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FISCAL NOTE ANALYSIS 
SB 269

DEPARTMENT OF NATURAL RESOURCES

W i th  t h e  p a s s a g e  o f  SB 2 6 9 ,  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  w o u l d  e n c o u n t e r  
a  l a r g e  n u m b e r  a n d  v a r i e t y  o f  a d m i n i s t r a t i v e  r e s p o n s i b i l i t i e s  t h a t  c o u l d  n o t  
b e  m e t  u n d e r  e x i s t i n g  b u d g e t s .  T h e s e  r e s p o n s i b i l i t i e s  w o u ld  i n c l u d e  t h e  
i m p l e m e n t a t i o n  o f  r e g u l a t i o n s  f o r  t h e  c a b i n  p r o g r a m ,  t i t l e  a n d  r e c o r d s  
r e v i e w ,  s u r v e y  i n s t r u c t i o n s  a n d  r e v i e w ,  p u b l i c  n o t i c e / d e c i s i o n s / f i n d i n g s ,  
a p p r a i s a l  i n s t r u c t i o n s  a n d  r e v i e w ,  i s s u a n c e  o f  t i t l e ,  a n d  c o n t r a c t  a d m i n i ­
s t r a t i o n  a n d  e n f o r c e m e n t  w h e r e  t h e  p u r c h a s e r  c h o o s e s  t o  p u r c h a s e  t h e  l a n d  
o v e r  a  p e r i o d  o f  t w e n t y  y e a r s .

B e c a u s e  t h e  D e p a r t m e n t  e s t i m a t e s  t h a t  t h e r e  a r e  2 , 0 0 0  c a b i n s  o n  s t a t e  l a n d ,  
a n d  i t  w o u ld  b e  i m p o s s i b l e  t o  a c c o m p l i s h  t h e  p r o p o s e d  c o n v e y a n c e  i n  a  s h o r t  
t e r m ,  t h e  f i s c a l  i m p a c t  i s  e s t i m a t e d  f o r  a  f i v e -  t o  t e n - y e a r  c a b i n  l a n d  s a l e  
p r o g r a m .  M o s t  o f  t h e  a d m i n i s t r a t i v e  h a n d l i n g  o f  c a b i n  p u r c h a s e  a p p l i c a t i o n s  
w o u ld  b e  d o n e  i n  t h e  t h r e e  r e g i o n a l  o f f i c e s :  A n c h o r a g e ,  F a i r b a n k s ,  a n d  J u n e a u .  
B o th  t h e  D i v i s i o n  o f  Land  a n d  W a te r  M an agem en t  a n d  t h e  D i v i s i o n  o f  T e c h n i c a l  
S e r v i c e s  w o u ld  b e  c l o s e l y  i n v o l v e d .

YEAR ONE -

1 .  P r e p a r e  r e g u l a t i o n s  f o r  p r o g r a m .  How d e t e r m i n e  t h e  o n e - a c r e  p a r c e l ?  How 
a c c o m m o d a te  o w n e r s  who a r e  w i t h i n  game r e f u g e s  o r  s t a t e  p a r k s ?  C o n v ey  
s u b m e r g e d  l a n d s  t i t l e  f o r  w a t e r s i d e  c a b i n s ?  R e s e r v e  e a s e m e n t s / r i g h t s - o f - w a y  
a c r o s s  a d j a c e n t  p u b l i c  l a n d s  a n d  t h r o u g h  t h e  p a r c e l ?  How d e t e r m i n e  1980  
a p p r a i s e d  v a l u e  a n d  p r o v i d e  f o r  a p p e a l s ?  Who p a y s  s u r v e y / a p p r a i s a l  c o s t s ?  
W hat a r e  c o n d i t i o n s  f o r  c o n t r a c t s  o f  s a l e  (AS 3 8 . 0 5 . 0 6 5 ) ?  May a n  o w n e r  
p u r c h a s e  m o re  t h a n  o n e  c a b i n ?  How p r o v e  o w n e r s h i p  a n d  u s e  b e f o r e  1 9 8 0 ?
W hat i f  m o re  t h a n  o n e  o w n e r  a p p l i e s  t o  p u r c h a s e  a  c a b i n ?  I s  p r o g r a m  o p e n  
f o r e v e r  a t  same a p p r a i s a l  a m o u n t?  W hat o p p o r t u n i t i e s  a r e  t h e r e  f o r  p u b l i c  
n o t i c e / c o m m e n t  o n  p r o p o s e d  c o n v e y a n c e s ?  May t h e  s t a t e  c o n d u c t  i t s  own l a n d  
d i s p o s a l s ,  t i m b e r  s a l e s ,  l e a s ' e s ,  R/W c o n v e y a n c e s  i f  t h e r e  i s  a n  u n a u t h o r i z e d  
c a b i n  n e a r b y  o r  w i t h i n  t h e  a r e a  a n d  a n  a p p l i c a t i o n  h a s  b e e n  f i l e d ?  C an  
c o m m i s s i o n e r  d e c i d e  t h a t  l e s s  t h a n  a n  a c r e  w i l l  b e  c o n v e y e d ?  May t h e  
c o m m i s s i o n e r  p r e v e n t  s u b d i v i s i o n  ( f o r  o t h e r  c a b i n s ,  t r a i l e r  l o t s ,  e t c . )  
w i t h i n  r e f u g e s  a n d  p a r k s ?  How p r e p a r e  s u r v e y / a p p r a i s a l  i n s t r u c t i o n s ?

2 .  A n n o u n c e  p r o g r a m  t o  p u b l i c  a n d  b e g i n  p r e p a r a t i o n  f o r  a p p l i c a t i o n s .  P r o v i d e  
a p p l i c a t i o n  f o r m s ,  i n f o r m a t i o n  s h e e t s ,  p r o c e d u r a l  d i r e c t i o n s  t o  a l l  
r e g i o n a l  s t a f f .

YEAR TWO -

1 .  A c c e p t  a p p l i c a t i o n s .  A nsw er  p u b l i c  i n q u i r i e s .

2 .  B e g i n  a d j u d i c a t i n g  a p p l i c a t i o n s .  D e t e r m i n e  w h ic h  a r e  o n  s t a t e  l a n d s ,  n o t i f y  
a p p l i c a n t s  who a r e  n o t  on  s t a t e  l a n d s .  R e v ie w  p r o o f  o f  c a b i n  c o n s t r u c t i o n  
p r i o r  t o  1 9 8 0 .
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3 . B e g i n  p u b l i c  n o t i c e ,  r e v i e w  o f  c a b i n  c o n v e y a n c e s  c o n s i s t e n t  w i t h
AS 3 8 . 0 5 . 9 4 5  a n d  AS 3 8 . 0 5 . 0 3 5 ( e )  a n d  c o n s t i t u t i o n a l  p r o v i s i o n s  f o r  e q u a l  
p r o t e c t i o n  a n d  u s e /m a n a g e m e n t  o f  t h e  p u b l i c  d o m a in .

5 .  B e g i n  t o  f i e l d  c h e c k  c a b i n s ,  s u r v e y s ,  a p p r a i s a l s .

6 .  B e g i n  p l a n n i n g / p l a t t i n g  e a s e m e n t s  a n d  r i g h t s - o f - w a y  f o r  p u b l i c  n e e d s .

YEAR THREE -

1 .  C o n t i n u e  1 - 6  a b o v e .

2 .  C l o s e  a p p l i c a t i o n  o p p o r t u n i t i e s  i n  some a r e a s ,  o p e n  i n  o t h e r s  t o  d i s t r i b u t e  
r e g i o n a l  i m p a c t  o f  a p p l i c a t i o n s  o n  a d m i n i s t r a t i v e  s t a f f .

3 .  B e g i n  t o  i s s u e  a c c u r a t e  t i t l e / q u i t c l a i m  d e e d  t o  som e a p p l i c a n t s  who m e e t  
c o n d i t i o n s .

4 .  I s s u e  c o n t r a c t s  o f  s a l e  a n d  p r e p a r e  t w e n t y - y e a r  p a y m e n t  s c h e d u l e  a n d  
c o n d i t i o n s  f o r  s u c c e s s f u l  a p p l i c a n t s  w i s h i n g  t o  p a y  o v e r  t i m e .

5 .  N o te  t i t l e  c h a n g e s ,  a p p l i c a t i o n s  o n  l a n d  t i t l e  r e c o r d s  (m u s t  r e c o r d  
a p p l i c a t i o n s  i m m e d i a t e l y  o n  r e c e i p t  f o r  a w a r e n e s s  d u r i n g  o t h e r  l a n d  
d i s p o s a l / m a n a g e m e n t  p l a n n i n g ) .

6 .  B e g i n  t o  a c c e p t  new t i t l e  d o c u m e n t s  i n  e c o r d e r ' s  O f f i c e s .

YEARS FOUR TO TEN -

1 .  C o n t i n u e  w i t h  t h e  p r o g r a m ,  a i m i n g  t o  c o m p l e t e  w i t h i n  f o u r  t o  s e v e n  y e a r s .
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FY 86

100 -  Two p o s i t i o n s ,  8 7 . 5
1 .  N a t u r a l  R e s o u r c e  M a n a g e r  I  ( 4 7 . 5 )

S u p e r v i s e  s t a r t - u p  o f  p r o g r a m ,  i n c l u d i n g  r e g u l a t i o n s  a n d  
p u b l i c  i n f o r m a t i o n

2 .  N a t u r a l  R e s o u r c e  T e c h n i c i a n  I  ( 4 0 . 0 )
A s s i s t  i n  p r o g r a m  s t a r t - u p ,  b e g i n  p o l i c y / p r o c e d u r e s  d i r e c t i v e s  
f o r  r e g i o n a l  s t a f f ,  c o o r d i n a t e  w i t h  s u r v e y / t i t l e / r e c o r d s  s t a f f  
t o  a s s u r e  t i m e l y  n o t a t i o n  o f  a p p l i c a t i o n s  o n  s t a t u s  p l a t s  a n d  
c o n v e y a n c e  o f  a c c u r a t e  t i t l e ,  c o o r d i a n t e  w i t h  c o n t r a c t  
a d m i n i s t r a t i o n  s t a f f  t o  b e g i n  h a n d l i n g  s a l e s  c o n t r a c t s

200  -  3 . 0
T r a v e l  t o  r e g i o n s

300 -  6 . 0
S p e c i a l  l e g a l  r e s e a r c h  f o r  r e g u l a t i o n s  

400 -  2 . 0
S u p p l i e s  a n d  c o m m o d i t i e s  f o r  new s t a f f  

500  -  4 . 0
O f f i c e  e q u i p m e n t  f o r  new s t a f f  ( c h a i r ,  d e s k ,  t y p e w r i t e r ,  f i l e )

FY 37

100 -  S e v e n  new p o s i t i o n s ,  2 9 3 .5  + 8 7 . 5  f ro m  FY 86
1 , 2 , 3 .  N a t u r a l  R e s o u r c e  T e c h n i c i a n  i n  e a c h  r e g i o n a l  o f f i c e  ( 1 2 7 .5 )  

B e g i n  a d j u d i c a t i o n / r e v i e w  o f  a p p l i c a t i o n s ,  p r o v i d e  l o c a l  
r e s p o n s e  t o  i n q u i r i e s ,  c o n d u c t  p u b l i c  n o t i c e ,  n e g o t i a t e  
d i f f i c u l t i e s  w i t h  a p p l i c a n t  a n d  a d j a c e n t  l a n d o w n e r s  o r  
c i t i z e n s ;  b e g i n  r e v i e w  o f  a p p e a l s  o n  a p p r a i s a l s ,  a d j u d i c a t i o n

4 , 5 , 6 .  S u r v e y / T i t l e  S t a f f  i n  c e n t r a l / r e g i o n a l  o f f i c e s  ( 1 2 7 .5 )
B e g i n  s u r v e y  c h e c k  (som e f i e l d  w o rk  r e q u i r e d ) , c o n d u c t  f u l l  
t i t l e  c h e c k ,  n o t e  a p p l i c a t i o n s  a n d  c o n v e y a n c e s  o n  s t a t e  l a n d  
r e c o r d s .

7 .  A c c o u n t i n g  T e c h n i c i a n  a n d  p a r t - t i m e  c l e r i c a l  ( 3 8 .0 )
B e g i n  i s s u i n g  c o n t r a c t s  o f  s a l e  f o r  s u c c e s s f u l  a p p l i c a n t s

200  -  4 0 .0
T r a v e l  t o  f i e l d  c h e c k  c a b i n s / a p p r i a s a l s / s u r v e y s ,  r e v i e w  a r e a  r e s o u r c e s  
f o r  p o s s i b l e  c o n f l i c t s

300 -  5 0 . 0
A d v e r t i s i n g ,  h e a r i n g s ,  l e g a l  a s s i t a n c e  f o r  a d j u d i c a t i n g  a p p l i c a t i o n s  
a n d  a d m i n i s t e r i n g  r e p e a l s ;  p r e p a r a t i o n  a n d  i s s u a n c e  o f  some t i t l e  
d o c u m e n t s

400 -  6 . 0
S u p p l i e s  a n d  c o m m o d i t i e s  f o r  new s t a f f

500 -  1 2 . 0
O f f i c e  e q ^ j-p m e n t  f o r  s e v e n  new s t a f f



FY 88-94/5
C o n t i n u e  a l l  c o s t s  b u t  a d d  o n e  A c c o u n t i n g  T e c h n i c i a n  a n d  som e p a r t - t i m e  
c l e r i c a l  s t a f f  f o r  f u t u r e  c o n t r a c t  a d m i n i s t r a t i o n .



A p r il  25, 1985

The H onorable A r liB s  S tu rg u le w s k i 
C h a ir , Senate Resources Conunittee 
Pouch V
Juneau, AK 99811

Dear S enator S tu rg u le w s k i*

I  am w r it in g  to  p ro v id e  comments on SB 269 (cab ins on s ta te  
la n d ) ,

The departm ent has attem pted to  address the  is s u e  o f 
u n a u th o rize d  cabins on s ta te  lan d  by e n a c tin g  r e g u la tio n s  
th a t  a llo w  the issuance o f  a tem porary, n o n -tr a n c fe r a b le  
p e rm it to  a cabin  h o ld e r. The p e rm it may be renewed through 
the l i f e t i m e  o f  th e  p e rm itte e  b ut the im provem ents must be 
removed o r r e v e r t  to  s ta te  ow nership a t  th e  p e r m it 's  
e x p ir a t io n .

In  a d o p tin g  t h is  approach to  th e  management o f  u n a u th o rize d  
cabins on s ta te  la n d , I  considered a d o p tin g  an approach th a t  
is  rep resented  by Senator B e n n e tt's  p ro p o s a l. I  ^aw a 
c o n s id e ra b le  c h a lle n g e  to  the coherent management o f  6 ta te  
lands and resources and recognized the concerns o f  many 
A laskans who own cabins on p u b lic  la n d s . The problem 
deserved a t te n t io n  and a c t io n .

In  th e  course o f  my review  o f  th e  s i t u a t io n ,  however, I  
d isc e rn e d  th a t  i t  could  be a v io la t io n  o f  the c o n s t it u t io n a l  
and s t a t u to r y  c o n d itio n s  fo r  equal p r o te c t io n  and p u b lic  
process to  convey p u b lic  land o r  cabins on p u b lic  lan d  to  
persons who b u i l t  them w ith o u t a u th o r iz a t io n .  I  a ls o  saw a 
fa ir n e s s  problem : would i t  be e q u ita b le  to  o th e r  Alaskans
(some o f  whom m ig ht have attem pted to  g a in  a u th o r iz a t io n  to  
b u ild  b u t were denied) to  make a r e tr o a c t iv e  d e te rm in a tio n  
th a t u n a u th o rize d  cabins would suddenly be g iv e n  le g a l 
re c o g n itio n ?  I  a ls o  noted th a t  p ro v id in g  an assured r ig h t  
to  purchase the cab in  o r land in  some cases would be in  
c o n f l ic t  w ith  the S ta te 's  b est in t e r e s t ,  because the  lan d  is  
needed fo r  o th e r purposes from s e ttle m e n t to  tim b e r h a rv e s t 
to  h a b it a t  p r o te c t io n .

(Vi

i .
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I u n d e r s t a n d  the intent of the b i l l  and I am all  too a ware 
of t he f r u s t r a t i o n  tha t some c a b i n h o l d e r s  feel, b u t  I 
b e l i e v e  tha t the d e p a r t m e n t  has a l r e a d y  t a k e n  steps to 
a ddre ss  the issue in a w a y  that also p r o t e c t s  the p u b l i c  
purpose.

If the C o m m i t t e e  needs a b r i e f i n g  on o u r  c a b i n  p e r m i t t i n g  
p ro grams, o u r  p r e f e r e n c e  rights p r o gr a ms  for p e r s o n s  h o l d i n g  
valid, state or federal permits o r  leases, or o u r  land 
d i s p o s a l  pr og r am s,  I w o u l d  be p l e a n e d  to o f f e r  a n y  staff 
a s s i s t a n c e  you m a y  request.

S incerely,

E s t h e r  C. W u n n i c k e

cc: S e n a t o r  D o n  Benne tt
R e p r e s e n t a t i v e  John R ingstad
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HB 395 SUMMARY

THE PURPOSE OF THIS LEGISLATION IS  TO EXTEND TO THE COMMISSIONER OF 
NATURAL RESOURCES THE SAME AUTHORITY IN THE DISPOSAL OF HOMESTEADS BY 
LOTTERY THAT IS ..^SENTLY EXISTING IN OTHER TYPES OF LAND DISPOSALS.

THIS CHANGE WOULD GIVE THE COMMISSIONER THE OPTION OF REQUIRING THAT 
LOTTERIES BE HELD IN THE COMMUNITY CLOSEST TO THE LAND DISPOSAL AND IN 
ADDITION REQUIRE THAT THE WINNER OF THE ENTRY BE PRESENT.

THE LEGISLATION AS WRITTEN WOULD NOT REQUIRE A BUDGET INCREASE TO THE 
DEPARTMENT OF NATURAL RESOURCES.


