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KENAITZE INDIAN TRIBE 
RESOLUTION 85-6 
PAGE TWO (2)

WHEREAS, amending Section 3 (AS 16.05.940(23) to regulate 
"subsistence uses" to rural Alaska residents only and creating 
"personal use" fishery tor urban residents is viewed as an attempt 
to divide Aalskans and to legalize something that has been illegal 
in the past;

NOW THEREFORE BE IT RESOLVED BY THE EXECUTIVE COMMITTEE/TRIBAL 
COUNCIL OF THE KENAITZE INDIAN TRI3E at a meeting held on March 18, 1985 
that the Tribe goes on record as being opposed to House Bill 288 and 
Senate Bill 231 introduced at the request of the Governor;

BE IT FURTHER RESOLVED that the Tribe urges all Senators and 
Representatives to carefully review the legality of House Bill 288 
and Senate Bill 231 before making this important decision;

BE IT FINALLY RESOLVED that the Tribe will request federal 
intervention if further attempts to circumvent Supreme Court rulings 
are taken.

This Resolution 85-6 was duly adopted by the Executive Committee/Tribal 
Council of the Kenaitze Indian Tribe at a meeting held on March 18, 1985 
by a vote of 6 for and 0 against with 1 absent and 0 abstaining.

CERTIFICATION
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Alaska Sportfishing Association
3605 Arctic Blvd., Su ite  800 ‘ Anchorage, Alaska 99502 

M a r c h  2 1 ,  1985
G A S S S X

Representative Richard Shultz 

Pouch V

Juneau, Ak 99811 

Dear Dick,
The recent Alaska Supreme Court decision (Madison Case) has resulted in a 

potentially chaotic and explosive situation. It leaves nearly all of 

Alaska's people as "priority subsistence users" under the subsistence law 

and it precludes restricting these subsistence users until sport and com­

mercial fishing is closed down. Although on the outside this may appear 

to be fair, it creates an unmanageable mess of the Dept of Fish and Game 

and renders th< Board of Fisheries nearly useless. This could be dis- 

asterous to the sportfishing, commercial and hunting industries. Addi­

tionally, some rivers cannot stand an efficient harvesting method without 

a threat to the fish resource. The current legislation proposed by the 

Administration will not resolve these issues and, as a permanent bill, will 

harr.. sport and commercial fisheries.

The citizens of Alaska did not vote or participate in the designation of 

"rural" Alaska as the only ones qualified for priority subsistence, nor is 

the definition of "rural" or "subsistence priority" clearly understood. 

These are issues that need full public discussion prior to considering a 

permenent change to the subsistence law. Therefore, as an interim measure, 

the Alaska Sportfishing Association calls for immediate action to:

clause expiration da.e of December 31, 1935, that will enable the Drpt 

jf Fish and Cjme and particularly the Boards of Fish and Game to liviit 

subsistence fishing in the same manner as they were before the Madison 
decision.

2, Immediately take action that will insure that prior to the 1986 

legislative session the priority subsistence issue is fully aired at public 

hearings with this input assembled and given to the 1986 legislature.

3. During the 1986 legislative session, thoroughly debate the sub­

sistence priority statute and bring about a long term, fair solution for

resource users in all ar.js of the state.

One possible means of identifying the Boards authority in a temporary law 
for this year would be to include the eight points utilized by the Board.

We believe that a true subsistence priority need does exist for a very
few long time residents in very remote areas. Putting any individual 
in a position where he has priority of a resource, if even legal, over 
all other people in Alaska, and the world for that matter, is a law .und 
priority that must be severely restricted.

1. Enact legislation this session with a termination or sunset

Alaska Sportfishing Association



SUBSISTENCE

With the recent Supreme Court decision, the State now has the direction and 
opportunity to assure to All Alaskans .the equal consideration to take fish and ■ t 
game for their own personal consumptive use. This decision supports the 
Constitution1s provision that "Wherever occuring in their natural state fish, 
wildlife and waters are reserved to the people for common use." The court 
stressed that common »usef and not priority fu3er3 was the main intent and 
should be the effect of the sub <c‘tence regulations,, They found that all 
consumptive users, and not just i al residents, are eligible priority 
subsistence users.

Government and its laws should apply even handedly to All Alaskans and make 
sure that whatever' criteria is used is not unjustly discrimintory in intent •• 
or effect. ihe Constitution does not on a whole and should not have severe 
restrictive provisions. This same need should be observed by any legislation 
and should be used to make sure that its clear intent is to protect and insure
the equal and just consideration of All Alaskans.

But the same politics that supported the illegal discrimintory subsistence 
regulations are at work to speedily fix their court failure .Iteir.-dnain weapon, 
now as in the past, is their threats aimed at the majority of Alaskans. One 
such threat i3 that the over 200,000 sportfishermen will be soverly impacted 
b y  the Supreme Court decision. The court, in fact, said that all personal 
consumptive user were to be given equal consideration. As most so-called sport 
fishermen sat the fish that they catch, any priority subsistence use must 
include th&u. And those *pure sport fishermen1 who catch and release are not 
harvesters of the resource, therefore have a negligible impact. With an annual 
harvestoof well over 100,000,000 salmon, All Alaskan should be entitled to the
equal opportunity to take fish for their own dinner table.

Another political threat used is that the federal government will deny our State 
the right to manage our fish and game unless the subsistence priority is based 
on rural lesidency. When the feds mandate that the resource must be managed as 
they say,t the State has in fact already lost the right of management authority. 
This restriction resulted from State politics that requested and supports such 
residency discrimination. When Ron Sommerville, Alaskafs representative during 
■early d-2 / ANILCA, opposed this federal mandated discrimination he was removed 
from his Washinton D.C. post. Governor Hammond admitted in a public meeting of 
the Boards of Fish and Game that Sommerville was removed because of Native 
pressure. His replacement, John Katz, has compromised the Alaskan publicts 
constitutional rights on this and many other issues. For the State not to c- 
politically and judicialy oppose this discrimintory Action, which specifically 
denies equality to all residents of Anchorage, Fairbanks, Juneau and Ketchikan, 
sho.vs a planed sell out of our rights. This plan includes the continued lobbying 
action of Larry Spengler, Attorney General office, supporting a priority 
subsistence use ibf1 Alas^afs fish and game to be as discrimintory and restrictive 
as has been politcally motivated. Alaska would be betlecioerved if our Attorney 
General would be motivated by a responsibility to assure that all residents are 
not discrimintorly restricted in their rights.



The histor/ of Governor Sheffield1s stern actions has been a vrell known threat 
to any state employee who would question these unconstitutional subsistence 
regulations. He fired Eish and Game Commissioner Ron Skoog and Game Division 
Chief Ron Sommerville because of their private personal stands against these 
regulations. And he then requested the resignations cf all Board of Fish and 
Game members when they began questioning the balatant directions ordered by 
Larry Spengler.qlt is time that All Alaskans are again 'equal- under the law, 

no matter where they reside, and that such equality is promoted by our State 
and is not necessitated by continued court challenges by its residents,

t-

Dale Bondurant 
SR 1 Box 2516 

Chugiak, Alaska 99567
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Fairbanks. AK 99707 
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REGIONAL VICE-PRESIDENT 

^■ Eon Swanson 
M B i l 7  Katllan 
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(907) 694-9564

TREASURER 
Ed Grasser 
Box 1350 
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SECRETARV 
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PO. Box 80522 
Fairbanks. AK 99708 
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Warren Hoflich 
6901 Tall Spruce Dr. 
Anchorage, AK 99502 
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ALASKA OUTDOOR COUNCIL, INC.
3780 McGinnis dr, juneau, ah 9301 
(907) 789-3450

March 5, 1985

Representative Richard Shultz 
Alaska State Legislature 
Pouch V  (MS 3100)
Juneau, Alaska 99811

Re: Possible Amendment to 1978 Subsistence Law

Dear Representative Shultz:

This letter is written because our Executive Director was recently 
advised that there m y  be an effort to amend the 1978 subsistence law 
and that effort m y  be tailored to accomplish those amendments with 
little or no public hearings.

We understand that if an effort to amend the law is offered this year, 
it will be to permit the Alaska Boards of Fish and Game to discriminate 
against individuals who reside in a community defined as "urban".

The purpose of this letter is to make it as clear as possible that we 
believe the 1978 subsistence law should not be amended in the absence of 
corrmittee hearings which are open to the public, including hearings 
which involve teleconferences. In other words, public participation 
should be permitted.

Sincerely,

LYLE R. CARLSCd 
Vice-President Interior Region

Affiliated with National Rifle Association



Kenai Peninsula fishermen's Cooperative Assn.
Political andCegal Action Committee

Box 546, Soldotna, Alaska 99669

Piione: 262-2492

March 18, 1985

Representative Richard Shultz 

Alaska State Legislature 

Pouch V

Juneau, Alaska 99811 

Dear Representative Shultz:

We are writing to you to ask your support on Senate Bill 37 and 

its corresponding House Bill 235. It is an act relating to management 

plans and regulations adopted by the Board of Fisheries, We have 

enclosed a Request for Support for this piece and legislation and 

hope that you will take time to read it.

{
We are especially concerned that we make tc clear to you that we 
do not support United Fishermen Of Alaska in their position on 

the Governor's piece of subsistence legislation. In a March 8 

letter to past UFA members, support was sought for the this legis­

lation. It was stated that "effortr will require a rigorous and 

expensive lobbying effort, and even then the outcome will be uncertain 
because of the powerful seats held in the Legislature by the Fairbanks 

delegation." These are NOT our sentiments as comme. cial fishermen 
who fish the waters of Cook Inlet. In years past, we played a 

very active role as members of UFA with Cock Inlet commercial fishermen 

comprising a large number of their membership. When we called 
upon UFA to assist us with problems that we faced in Cook Inlet, 
they did not want to become involved. When we needed their help, 
they were not there to help. As a result of these types of things, 
we withdrew our support from the organization, but, unfortunately,
UFA stills thinks that they have the authority to speak for every 
commercial fisherman in our state. There have been many issues 
that UFA has supported in recent years that we cannot support.
Please do not think that they speak our minds when they speak on 
commercial fishing issues.



Representative Richard Shultz 

Page 2
March 18, 1985

Our legislation is not a special interest bill. It is designed 

to benefit all user groups of our very valuable resource of fish. 

We believe that it would allow the Alaska Board of Fisheries to 

operate apart from the political pressures and whims of specie' 

interest groups that they are at present so susceptible to. It 

is designed to have our resource managed on a biological basis 

which will insure its f uture for generations to come. It is not 

an "exclusive right" bill and we are not endeavouring to remove 
anyone from their opportunity to have a part in the harvest of 
this resource.

We appreciate your time and consideration and hope that you will 
support us on our b il1.

Sincerely,

Cheryl Sutton(Mrs.)

Committee Coordinator

Political and Legal Action Committee

CS :cp

Enclosures



A l a s k a  F i s h  and W i l d l i f e  F e d e r a t i o n  and Outdoor  Counc i l

and

A l a s k a  F i s h  and W i l d l i f e  C o n s e r v a t i o n  Fund 
3780 McG i o n i s  D r .
Juneau ,  A k . 99801

S P E C  I A L _________ M O ~ T  T O E

A l a s k a  Supreme Cour t  S u b s i s t e n c e  P u l i n g

The ' aska Supreme Court  F r i d a y  F e b r u a r y  2 2 ,  1985 s t r u c k  down a 
Boarc of F i s h e r i e s  r e g u l a t i o n  d e s i g n e d  to i d e n t i f y  e l i g i b i l i t y  
f o r  s u o s i s t e n c e  f i s h i n g  in the Cook I n l e t  r e g i o n .  Under the 
r e g u l a t i o n ,  c e r t a i n  r e s i d e n t s  o f  the Kena i  c o a s t l i n e  and an a re a  
nea r  Homer were f o r b i d d e n  to f i s h  f o r  s u b s i s t e n c e  p u r p o s e s .

The Supreme C o u r t ,  in a 5-0 r u l i n g ,  h e l d  t ha t  the bo a rd  e r r e d  in 
d e n y i n g  s u b s i s t e n c e  p e r m i t s  to c e r t a i n  r e s i d e n t s  who had f i s h e d  
w i t h  set  n e t s  f o r  p e r s o n a l  and f a m i l y  use f o r  many y e a r s .  The 
Supreme Court  f o und  that  the b o a r d ' s  r e g u l a t i o n  on s u b s i s t e n c e  
uses  was i n c o n s i s t e n t  w i t h  A l a s k a  l aw because the r e g u l a t i o n  was 
too r e s t r i c t i v e .

The o p i n i o n  s t a t e d :  “Under a s t a t u t e  d e s i g n e d  to p r o t e c t
s u b s i s t e n c e  u s e s ,  the bo a rd  has d e v i s e d  a r e g u l a t i o n  to 
d i s e n f r a n c h i s e  many s u b s i s t e n c e  u s e r s  whose i n t e r e s t s  the s t a t u t e  
was d e s i g n e d  to p r o t e c t . "

The r u l i n g  by the Supreme Court  was not  a C o n s t i t u t i o n a l  d e c i s i o n  
but  r a t h e r  a s t a t u t o r y  r u l i n g .  The Cou rt  d e c i s i o n  we'*': f a r  
beyond j u s t  e l i m i n a t i n g  the p a r t i c u l a r  r e g u l a t i o n ,  h j w e v e r .

The Court  o p i n i o n  emphas i zed  the f o l l o w i n g  p o i n t s :

1 .  The S ta te  s u b s i s t e n c e  l aw  does not  a l l o w  the Boards  o f  
F i s h e r i e s  and Game to d i s t i n g u i s h  between r u r a l  and urban 
s u b s i s t e n c e  f i s h  and game u s e r s .

2 .  The S ta te  l aw does not  a l l o w  the Boa rds  to r e s t r i c t  
i n i t i a l  s u b s i s t e n c e  u s e r s  to a s p e c i f i c  commun i t y .

3 .  The Cour t  r u l e d  t h a t  the ten p o i n t  c r i t e r i a  used by the 
Board o f  F i s h e r i e s  was too r e s t r i c t i v e  and was thrown o u t .

4 .  The S t a t e  l aw r e q u i r e s  the Boa rds  to adopt  r e g u l a t i o n s  
p e r m i t t i n g  " s u b s i s t e n c e  u s e s " .

5 .  A m a j o r  p o i n t  o f  d e p a r t u r e  f r om the S t a t e ' s  p r e v i o u s  
p o s i t i o n  was the r u l i n g  by the Cour t  t ha t  a l 1 s p o r t  and



7 .  The A l a s k a  Outdoor  Counc i l  annua l  m e e t i n g  i s  s c h e d u l e d  
■for Juneau f rom A p r i l  11-14 ,  1985 where s u b s i s t e n c e  and 
o t h e r  c r i t i c a l  i s s u e s  a re  s c h e d u l e d  -for d e l i b e r a t i o n .  We 
r e q u e s t  t h a t  no immed i a te  a c t i o n  be taken u n t i l  a f t e r  the 
C o u n c i l ' s  annua l  m e e t i n g .

8 .  We agree  tha t  some r e s o u r c e  management p r o b l ems  c o u l d  
e x i s t  t .. i s ye a r  i -f the a d m i n i s t r a t i o n  chooses to d i r e c t  th 
F i s h e r i e s  and Game Boards  to adopt  sweep i ng  r e g u l a t o r y  
c h a n g e s .  I t  i s  our  o p i n i o n  t h a t  t h i s  type o-f a c t i o n  i s n ' t  
n e c e s s a r y  nor  e q u i t a b l e  to the g e n e r a l  p u b l i c .

9 .  I-f howeve r ,  i t  i s  d e t e r m i n e d ,  a f t e r  f u l l  d e l i b e r a t i o n s  
by the l e g i s l a t u r e ,  t h a t  immed i a te  t empora ry  c o r r e c t i v e  
measures  a re  e s s e n t i a l ,  we p ropose  th a t  the l e g i s l a t u r e  
c o n s i d e r  p a s s i n g  a l aw c r e a t i n g  a one yea r  m o r a t o r i um  or 
" f r eeze"  on the s u b s i s t e n c e  l aw  wh i c h  w i l l  g i v e  them,  the 
p u b l i c  and the Su b s i s t e n c e  Task Force one f u l l  ye a r  to 
a p p r o p r i a t e  1y t a c k l e  the e n t i r e  i s s u e .
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THEODORE J. ALMASY
Pioneer "Alaskan W oodsm an" Guide-Outlitter 

McGrath, Alaska 99627 

The Tikchik Lakes -  The Kuskokwim -  The Alaska Range 

Trophy Fishing • Trophy Hunting • Recreation & Exploration 
Dec. 15, 198^

State of Alaska
Boards of Fisheries tc Came
Box 3-2000

Juneau, Alaska 99801

Subject* Regulation Proposal Item (extra sheets as required)

D E F I N I T I O N ! Subsistance in Alaska today is simply all or that portion of an 

individual or family unit's living or livelihood that is derived and obtained 

from land and sea by self-employment through use, utilization and development 

of available natural resources by Alaska's permanent inhabitants (without re­

guard to race or ancestrial heiredity); and, including, but not limited to! 

agriculture, mining and forest products along with personal harvest of fur, 

fish and game.

IN SHORTi Self-support by direct acquisition and personal processing and use of 

Alaska's land and sea natural resources to provide all or most of one's living 

or livelihood, and with cash flow not involving wages and salaries from tkis 
self-employment.

* * * # * * # # #

LEGAL B A S I S ! "GRANDFATHER RIGHTS" established by present day Alaskan inhabitants 

by and through historic personal use. These rights are not limited to any p a r­
ticular race, but rather belong to an ethnic group in a mixed and integrated 
society. The U.S. Government, after all, Invited foreign immigration, permanent 
settlement, and encouraged and fostered economic development these pioneers 
through use, utilization and development of Alaska's natural .^sources for more 

that 100 years; and, while she may have changed the rules and policies with r ef­
erence to recent and current immigrants - she (and her Colonial Arm - the so- 
called State of Alaska) are legally duty and honor bound to keep promises and 
committments made in the past. Thus, after some 2^0 years (beginning with the 

Russian occupation) of foreign immigration, permanent settlement, and racial 

integration and assimilation both an ethnic group has developed and a way of 

life evolved in which individual rights cannot bo decided nor judged based up o n

racial nor ancestrial heiredity; but must be treated on the basis of members

of an ethnic society, We: are now aware of many flaws in thw Alaska Native Claims

Settlement Act, and a major flaw yet to be contested in the courts is based on

the Civil Rights of those Alaska Nationals forcefully serrregated and disenfran­
chised because of our race, and thus denied our "equal rights".

IN SHORT! "GRANDFATHER RIGHTS".
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# « # # * * # # * #

DETERMINATION of WHO and WHOM QUALIFIES 
# # * # * # # # # #

WHO 13 QUALIFIED? : All Loral Residents of Alaska whose hone and permanent 

residence is outside of the limits of first and second class cities tied into 
the integrated highway system and Marine Highway Systems, ar.d who as individuals 

or family units qualify as subsistance users under the "DEFINITION" and "LEGAL 
BASIS" as stated.

WHO IS EXCLUDED ? i All persons whose home and permanent residence is located 

within the city limits of any First or Second Glass City tied into the integrat­

ed highway r Marine Highway systems; residents of government (federal or state) 

owned housing located upon government owned or reserved lands; and, all U.S.
Ci' 'on immigrants who may hold Alaska Resident Status under Law, but whom are 

tht.. • '.v p s  in Alaska under "labor" or "tour of duty" contracts or agreements on 

full ime wages and/or salaries; and, who are granted and accorded special bene­
fits, privileges, and tax exemptions including, "cost of living, allowances" by 
their employer and governments "an an condition of employment" that are not equally 

granted nor ac -ordcd nor available to local permanent inhabitants of Alaska,

Such "Residents" cannot claim Subsistance Rights in Alaska.
•a*##*## *#-mi *#««#«#«#

IHFLIMENTATIOH
««*«««

1. (a) For the purpose of implimenting thin Section; Ea,.n full Game Unit (as 
they currently exist including all divisions and sub-units) shall henceforth be 
declared to be also a Subsistance Unit and Unit of Permanent Residence /‘or'all 

legal (one year) Alaska Residents who maintain their home and permanent Post 
Office address within such U n i t’s boundaries,

(b) Both Subsistance Rights and Resident Hunting and Fishing Rights (without 
payment of trophy fees) for all Resident Alaskans shall be limited to (l) Unit 

on!y - the Unit of Fernanent Residency; and,, in order to maintain these rights 

a party must reside year around in Alaska and not less than six (6) months per 

year within the boundaries of the Unit for which he claims these rights,

2. All Subsistance Users and legal Residents hunting and fishing outside of their 

Unit of Permanent Residence shall be deemed to be Trophy Hunting and Sports Fishing 
and subject to the prevailing trophy fees, but exempt (as Residents) from the 
Registered Guide Requirement.

3. Trapping is hereby designated as a subsistance right, and trapping is closed 
exce t to Subsistance Users.

k 0 Any Alaskan holding a;"Permanent Hunting, Fishing & Trapping License xs 
automatically declared to be a subsistance user and hold Subsistance Rights.

5. That where the taking of certain game animals is restricted by permit that 

subsistance users within said Game Unit shall have first preference rights to 
these permits with the general public taking the excess.



Boards cf Fish &  Cane: 

Implimentation Continued:

Dec. I5, 198U

6. Notninn in this or these rerulations is intended nor shall prevent inn W a n t  

settlers fron acquiring Subsistence Rirhts as an Earned Rirht so Ionr as thov 
neet the requiremerts.

EI.’D
» * # * * * * # * * # #

Theodore
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LEAZffiRS J/V PROTECTING THE HERITAGE OF AMERICAN MOUNTAINEERING FREEDOM

23 March 1985

Representative Richard Shultz 

Pouch V
Juneau, Alaska 99811

Subject: Subsistence

Dear Representative Shultz,

Reference subsistence: The Alaskan Alpine Club is appalled 
by the nature and degree of fallacious information presented to 

legislators by Governor Sheffield's appointees.

These are the same tactics used by the Native Corporations/ 

Sierra Club to gain the blackmail Federal subsistence law. It 

is important that Alaska legislators not tolerate such tactics.

Futhermore, the recommendation of Governor Sheffield's 

now fully politicized Boards of Game and Fisheries demonstrate 

a classic case of dishonest politics undermining the achievements 

of scientific wildlife management in this nation.

Fvery credible wildlife management agency and organization 

in the nation is on record as acknowledging that subsistence 

priorities greatly harm sound biological management of wildlife 

resources.

If the Alaska State Legislature holds any vestaae of honesty, 

it is inconceivable that Legislators would acquiesce to the 
same entity which illegally managed the subsistence law amid 

years of public complaints against that abusive and illegal 
management. . . . .

The self-serving intents of Sheffield administrators are 

too obvious to later claim any position other than intentional 

dishonesty, and acquiescence to such, 

y
The subsistence issue CANNOT avoid blowing up in the face 

of Alaska, not only for Alaskans, but for the witness of the 

nation.

Its ramifications involve all outdoor users.

Alaska's legislators may not then wish to be identified 

with the actions that caused such irreparable harm.

V*7. *; / YC 
i/Xa V.ft. •• ;;
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23 March 1985

Representative Shultz: Subsistence 

page two

Now is the time to demonstrate the honesty and integrity so notably 
lacking in the imposition of the subsistence scam.

We urge y ou to address this profound issue with the care and full public 

participation that it demands.

I must ask: Where are the recommendations o f  Governor Sheffield's 
Subsistence Task Force?

Like many other Alaskans, who sincerely accepted the merits of that 
promised Task Force} the Alaskan Alpine Club was waitinq to testify before 
that entity!!!!

Governor Sheffield catagorically lied to the public when he used the 

promise of that Task Force to get elected and gloss over this critical issue. 

That sham Task Force has branded Sheffield and Butrovitch as contemptable 
examples of Alaskan government officials.

.Are the Interior '..ska State Legislators o f  the same nature, and too 

cowardous to demand l _dible results from that Tas k  Force? Are they incapable 
or unwilling to study the results of this law and hear the people, as Alaskans 

were led to believe would be done?

I respectfully request answers to these questions from yourself and 
other interior legislators.

Thank you for considering these views.

And have a pleasant day.

cc: interior delegation

Governor Sheffield
Mr. Butrovitch

Board of Game and Fisheries
news media

Sincerely,

Doug Buchanan 

Executive Director

'
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GREGORY FRANK COOK

ATTORN KY AT LAW 
P.O. Hox 618, Douglas, Alaska 9982J 

Residence (907) 586-9719
Admitted to Practice in Alaska and Oregon

R e p r e s e n t a t i v e  D i c k  S h u l t z  

C h a i r m a n ,  H o u s e  R e s o u r c e s  C o m m i t t e e  
P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1

M a r c h  26, 1 9 8 5

D e a r  R e p r e s e n t a t i v e  S h u l t z ,

T h i s  i s  i n  r e s p o n s e  to y o u r  r e q u e s t  f o r  a w r i t t e n  m e m o r a n d u m  of 
t h e  o r a l  t e s t i m o n y  I p r e s e n t e d  b e f o r e  t h e  H o u s e  R e s o u r c e s  

C o m m i t t e e  o n  M a r c h  2 5, 1 9 8 5  r e g a r d i n g  s u b s i s t e n c e  l e g i s l a t i o n .

In d e a l i n g  w i t h  t h e  s u b s i s t e n c e  i s s u e ,  t h e  L e g i s l a t u r e  s h o u l d  

b e a r  i n  m i n d  t w o  k e y  p r o v i s i o n s  of t h e  A l a s k a  O o n s t i t u c i o n .

" W h e r e v e r  o c c u r r i n g  i n  t h e  n a t u r a l  s t a t e ,  f i s h ,  w i l d l i f e ,  

a n d  w a t e r s  a r e  r e s e r v e d  to t h e  p e o p l e  f o r  c o m m o n  u s e . "  
( A r t i c l e  V I I I ,  Sec-. 3 . )

" L a w s  a n d  r e g u l a t i o n s  g o v e r n i n g  t h e  u s e  o r  d i s p o s a l  o f  

n a t u r a l  r e s o u r c e s  s h a l l  a p p l y  e q u a l l y  t o  a l l  p e r s o n s  

s i m i l a r l y  s i t u a t e d  w i t h  r e f e r e n c e  to t h e  s u b j e c t  m a t t e r  a n d  
p r.r p o s e  to b e  s e r v e d  by t h e  l a w  o r  r e g u l a t i o n . "
( A r t i c l e  V I I I ,  S e c .  1 7 . )

R e c e n t l y  i n t r o d u c e d  l e g i s l a t i o n  ( H B  2 8 8 ;  S B  2 3 1 )  s h o u l d  b e  

c a r e f u l l y  a s s e s s e d  I n  t h e  l i g h t  o f  t h e s e  C o n s t i t u t i o n a l  
p r o v i s i o n s .

B e f o r e  a d o p t i n g  a n y  s u b s i s t e n c e  l e g i s l a t i o n ,  t h e  L e g i s l a t u r e  

w o u l d  b e  w i s e  to c a r e f u l l y  f o r m u l a t e  t h e  s p e c i f i c  g o a l s  i t  s e e k s  

to a c h i e v e .  A l s o ,  i t  w o u l d  b e  p r u d e n t  t o  s p e c i f y  t h e  t a s k s  to 
be d e l e g a t e d  to t h e  B o a r d  o f  F i s h e r i e s  a n d  B o a r d  o f  G a m e .

O n c e  i t s  g o a l s  a r e  m a d e  c l e a r ,  t h e  L e g i s l a t u r e ' s  p u r p o s e s  s h o u l d  

be p u t  i n t o  d r a f t  l e g i s l a t i o n .  A b r o a d  v a r i e t y  o f  p u b l i c  

c o m m e n t ,  t o g e t h e r  w i t h  a r a n g e  o f  l e g a l  o p i n i o n s ,  s h o u l d  be 

s t u d i e d  u n t i l  a p o l i t i c a l  r e s o l u t i o n  i s  r e a c h e d  t h a t  d o e s  n o t  

v i o l a t e  o u r  s t a t e  C o n s t i t u t i o n .

T h a n k  y o u .

S i n c e r e l y ,



Alaska &iaic Ucgfelature
SENATOR BETTYE FA H REN KA M P  ..-"v W H IL E  IN JUNEAU
C H A IRM A N . HEALTH, EDUCATION AND  . '’1 .  POUCH V
SOCIAL SERVICES C O M M ITTEE  . JUNEAU. ALASKA 99811
1117 LAKEV IEW  TERRACE . . . .  O FFICE (907) 465-3763
FAIRBANKS . ALASKA 90701 • • a S-T ■■■-! HESS COMMITTEE
907-456-2899 •• • • . - r  (907)465-3834

-. . HO M E  907-780-6027

S e n a t e

I larch 2 G , 1985

R e p r e s e n t a t i v e  R i c h a r d  S h u l t z  
C hairman, H o u s e  R e s o u r c e s  C o m m i t t e e  
P o u c h  V
Juneau, A K  99811 

D e a r  Dick:

B e c a u s e  of  the r a m i f i c a t i o n s  o f  the rece-rt S u p r e m e  C o u r t  
d e c i s i o n  ir; riadison vs. t h e  S t a t e  cf A l a s k a ,  the G o v e r n o r  has 
i n t r o d u c e d  l e g i s l a t i o n  to  e s t a b l i s h  a p e r s o n a l  u s e  f i s h e r y  ir. law 
and f u r t h e r  b r o a d e n  t’~", d e f i n i t i o n  cf " s u b s i s t e n c e  u s e r "  to m e a n  
c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  b y  rural A l a s k a  r e s i d e n t s .

KB 288 c u r r e n t l y  b e f o r e  the H o u s e  R e s o u r c e s  C o m m i t t e e  a f f e c t s  
m a n y  cf c u r  c o n s t i t u e n t s . L a s t  y e a r  m a n y  o f  o u r  I n t e r i o r  
D e l e g a t i o n  t e l e c o n f e r e n c e s  w e r e  d o m i n a t e d  b y  t h e s e  i n t e r e s t e d  in 
this issue. Mo w ,  o n c e  a g a i n  o u r  c o n s t i t u e n t s  a r e  r e q u e s t i n g  
h e a r i n g s  b e f o r e  the L e g i s l a t u r e  t akes a n y  f i n a l  a c t i o n  on the 
G o v e r n o r’s p r o p o s a l .  W e  r e s p e c t f u l l y  r e q u e s t  th a t  y o u  h o l d  
h e a r i n g s  or t h i s  b i l l  in t h o s e  c o m m u n i t i e s  m o s t  a f f e c t e d ,  .including 
F a i r b a n k s .

T h a n k i n g  y o u  in a d v a n c e  for y o u r  c o n s i d e r a t i o n .

■ye Fahrankafno

rd'sentativei M i k e  D a v i s

R e p r e s e n t a t i v e  M i k e  Ililler

R p p r c /u i i  c a iz ly fe '' I l i i l o  K o p o n e n .

R e p r e s e n t a t i v e  S t e v e  F r a n k
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KENAI RIVER SPORTFISHING ASSOCIATION
3301 nC" Street Suite 202 
Anchorage, Alaska 99503 

Phone (907) 276-1451

To: Alaska State Legislators*

On March 19, 1985 the Steering Committee of the Kenai River Sportfishing 

Association unanimously approved the following motion:

"We favor Interim legislation this session having a sunset clause of 

December 31, 1985 that accomplishes:

(1) Return of the regulatory jurisdiction o f  fish and game back 

to the boards of fish and game as It existed prior to the 

M a d i s o n  decision of February 22, 1985 by the Alaska Supremen 

Court,

(2) That the legislature then cause to have public hearings held 

state wide prior to the 1986 legislative session that would 

frame legislation that would accomplish a permanent solution, 

to the relationship between subsistence, sport, commercial and 

personal use fisheries as well as all aspects of recreational 

a nd subsistence hunting."

Chaos must be remove from the management of our fish and game resource u n­

til a permanent solution be gained from public input from all citizens of 

the State o f  Alaska on the permanent use and allocation of fish and game.

We cannot a l l o w  a ny situation to continue that has the potential of causing 

severe damage to the fishery resource. Resource regulation must be pre-



TESTIMONY OF CHUCK ROBINSON 

BEFORE THE HOUSE RESOURCES 

COMMITTEE ON APRIL 2, 19C5
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S U B S I S T E N C E  A F T E R  M A D I S O N

In the r ece nt  c a se  of M a d i s o n  v. A l a s k a  Dept, of F ish 

an d G a m e , t he  A l a s k a  S u p r e m e  C o u r t  r u l e d  t h a t  a s e t  o f  

r e g u l a t i o n s  a d o p t e d  b y  t h e  A l a s k a  D o a r d  o f  F i s h e r i e s  

c o n c e r n i n g  e l i g i b i l i t y  i n t o  the C o o k  I n l e t  S u b s i s t e n c e  

Fi s h e r y  w e r e  u n l a w f u l  a nd  i n c o n s i s t e n t  w i t h  the in te nt  of the 

c u r r e n t  s u b s i s t e n c e  law. T he  r eg u l a t i o n s  i n v a l i d a t e d  by the 

c o u r t  e x c l u d e d  t h e  m a j o r i t y  of s u b s i s t e n c e  u s e r s ,  m o s t 7.y 

K e n a i  P e n i n s u l a  rer-idents f r o m  p a r t i c i p a t i o n  in t he  C o o k  

I n l e t  S u b s i s t e n c e  F i s h e r y .  T h i s ,  the c o u r t  d e c l a r e d ,  w a s  

c o n t r a r y  to the i n t e n t  and s p i r i t  of the state's s u b s i s t e n c e  

l a w s .

T o  f u l l y  u n d e r s t a n d  t h e  r u l i n g  of the c o u r t ,  it is 

n e c e s s a r y  to r e v i e w  t h e  l a n g u a g e  o f  t h e  l a w ,  t h e  

c i r c u m s t a n c e s  w h i c h  s u r r o u n d e d  the p a s s a g e  of the law, and 

the fac ts  and c i r c u m s t a n c e s  c o n c e r n i n g  the a p p l i c a t i o n  and 

i n t e r p r e t a t i o n  of the l a w  by the Board of F i s h e r i e s  w h i c h  led 

to the court's ruling. F urther, a ny  e n l i g h t e n e d  d i s c u s s i o n  

of s u b s i s t e n c e  f i s h i n g  c a n n o t  o c c u r  w i t h o u t  i n c l u d i n g  the 

r e l a t i o n s h i p  of this f i s h e r y  w i t h  oth er  u se s of fish, s uc h as 

s p o r t s  a n d  c o m m e r c i a l  f i s h i n g .  . .e C o o k  I n l e t  s a l m o n  

f i s h e r i e s  p r o v i d e  th e b e s t  e x a m p l e  of s a l m o n  f i s h i n g  u s e r  

c o n f l i c t s  in t e r m s  of the m e a n s  and wa y s  that the Boar d has 

used to r e s o l v e  or h e i g h t e n  and i nt en s i f y  th os e confli c ts . 

O n l y  by r e v i e w i n g  the law, the facts and the a p p l i c a t i o n  and 

i n t e r p r e t a t i o n  o f  t he  l a w  b y  t he  B o a r d  c a n  a n  a c c u r a t e  

p i c t u r e  of the M a d i s o n  d e c i s i o n  be depicted.

T h e  c u r r e n t  s u b s i s t e n c e  l a w ,  a d o p t e d  b y  t h e  A l a s k a  

L e g i s l a t u r e  in 1978, is a f ai rly  s i m p l e  law. It w a s  e n a c t e d  

by the L e g i s l a t u r e  in the s p i r i t  of c o o p e r a t i o n  w i t h  fede ra l 

l a w  a n d  is f o u n d e d  u p o n  s o u n d  s o c i a l  p o l i c y .  T h e  l a w  w a s  

p a s s e d  in l i g h t  o f  a n e e d  o n  t h e  p a r t  of A l a s k a n  p e o p l e  to 

p r o t e c t  s u b s i s t e n c e  u s e s  o f  f i s h  r e s o u r c e s  in f a c e  of

c h a n g i n g  so c i a l  and e c o n o m i c  d e v e l o p m e n t  b o u n d  to o c c u r  in

the st a t e  w i t h  i n c r e a s e  in g r o w t h  and the need to c o n s e r v e

the fish s t o c k s  for s u s t a i n e d  yield purposes.

T h e  l a w  p r o v i d e s  t h a t  t he  B o a r d  of F i s h e r i e s  m u s t



p e r m i t  s u b s i s t e n c e  use of fish un l e s s  a factual d e t e r m i n a t i o n  

is m a d e  t hat  such use is h a r m f u l  to or j e o p a r d i s e s  the fish 

s t o c k s  in qu es ti on . If fish r e s o u r c e s  ar > in s h o r t  supply, 

then s u b s i s t e n c e  use of the r e s o u r c e s  sh have a p r i o r i t y  

use o v e r  all ot he r b e n e f i c i a l  uses. If fish r e s o u r c e s  are in 

such s h o r t  s u p p l y  that o n l y  s u b s i s t e n c e  uses can be p e r m i t t e d  

o n  f i s h  s t o c k s  th e n ,  t h o s e  s u b s i s t e n c e  u s e r s  w h e  h a v e  a 

c u s t o m a r y  n ee d  and depender'S? on the stocks, live c l o s e s t  to 

the r e s o u r c e  and h ave no ocfter a l t e r n a t e  a v a i l a b l e  r e s o u r c e s  

f 'r  u s e  h a v e  a p r i o r i t y  of u s e  o v e r  all o t h e r  s u b s i s t e n c e  

u s e r s  o n  t h e s e  r e s o u r c e s .  U n t i l  s u c h  t i m e  t h a t  t h e  f i s h  

r e s o u r c e  is in s u c h  s c a r c i t y  t h a t  o n l y  s u b s i s t e n c e  u s e  is 

a l l o w e d  a n d  t h e r e  is n o t  e n o u g h  f i s h  to go a r o u n d  a m o n g  

s u b s i s t e n c e  u se r s  any Al a s k a  r e s i d e n t  is e l i g i b l e  to o b t a i n  a 

s u b s i s t e n c e  permit.

T h e  l a w  e s t a b l i s h e s  a two tier or tw o class c a t e g o r y  of 

s u b s i s t e n c e  users. Th e first tier is the ge n e r a l  class, to 

w h i c h  a n y  r e s i d e n t  m a y  belong and the s ec on d tier, w h i c h  is 

the p r e f e r r e d  class, w h i c h  o n l y  c e i t a i n  r e s i d e n t s  m a y  q u a l i f y  

for. A n y  A l a s k a n  r e s i d e n t  is e l i g i b l e  f or  a s u b s i s t e n c e  

p e r m i t  at s u c h  ti m e s  w h e n  fish s t o c k s  are a b u n d a n t  and even 

w h e n  fish s t o c k s  m a y  be low, but not n e c e s s a r i l y  d e p l e t e d  to 

th e p o i n t  o f  s e v e r e  j e o p a r d y .  O n l y  c e r t a i n  r e s i d e n t s  m a y  

q u a l i f y  f o r  p r e f e r r e d  s u b s i s t e n c e  s t a t u s ,  b a s e d  o n  

d e p e n d e n c y ,  l o c a l  r e s i d e n c y ,  a n d  a l t e r n a t e  a v a i l a b l e  

r e s o u r c e s ^  W h e n  f i s h  r e s o u r c e s  a r e  so l o w  t h a t  o n l y  

s u b s i s t e n c e  u s e  is a l l o w e d  on t h e s e  r e s o u r c e s ,  s p o r t s  a n d  

c o m m e r c i a l  use h av e  been p r o h i b i t e d  and there are n o t e no ug h 

fish s t o c k s  to a d e q u a t e l y  s u p p l y  s u b s i s t e n c e  use. F u r t h e r /  

if the B o a r d  d e t e r m i n e s  that s u b s i s t e n c e  use m a y  j e o p a r d i z e  

the v i a b i l i t y  of a v a i l a b l e  fish s t o c k s  this use m a y  too be 

e l i m i n a t e d .

The s u b s i s t e n c e  l aw  d e f i n e s  s u b s i s t e n c e  fishi ng  as the 

t a k i n g  o' f i s h  b y  l o n g l i n e ,  s e i n e ,  f i s h w h e e l ,  g i l l  n e t  or  

o t h e r  m e a n s  d e f i n e d  by t he  B o a r d  f o r  s u b s i s t e n c e  uses. 

S u b s i s t e n c e s  u s e s  a r e  d e f i n e d  as t h o s e  c u s t o m a r y  a n d



t r a d i t i o n a l  t a e s  of fish in A l a s k a  for di r e c t  p e r s o n a l  and 

f a m i l y  c o n s u m m a t i o n  for food, sh el te r,  clothing, fuel, tools, 

or t r a n s p o r t a t i o n ,  for the m a k i n g  and s el ling of h a n d i c r a f t  

a r t i c l e s  o u t  o f  n o n e d i b l e  b y - p r o d u c t s  of fish re so u r c e s  t ak e n  

for pe rs o n a l  o r  f a m i l y  c o n s u m p t i o n ,  and for c u s t o m a r y  trade, 

barter, or s h a r i n g  of th es e r e s o u r c e s  for personal or f a m i l y  

c o n s u m p t i o n .  S u b s i s t e n c e  use c ov e r s  a w i d e  range of p e r s o n a l  

use of fish r e s o u r c e s .

The l a w  w a s  a d o p t e d  in r e s p on se  to a nu mb er  of f a c t o r s  

t h a t  h a d  o c c u r r e d  a n d  w e r e  o c c u r i n g  in t h e  a r e a  o f  

c o n s e r v a t i o n ,  u t i l i z a t i o n  and d e v e l o p m e n t  of fish and g a m e  

r e s o u r c e s  in AJlaska d u r i n g  the 1970's. In 1972 G o v e r n o r  Bill 

Egan's a d m i n i s t r a t i o n  e s t a b l i s h e d  a s t a t e - w i d e  po li cy  w i t h i n  

the D e p a r t m e n t  of F i sh  and G a m e  that m a d e  s u b s i s t e n c e  use by 

A l a s k a  r e s i d e n t s  o f  f i s h  a n d  g a m e  r e s o u r c e s  the h i g h e s t  

p r i o r i t y  u s e  d u r i n g  r e s o u r c e  s h o r t a g e s .  T h i s  p o l i c y  w a s  

e s t a b l i s h e d  o n s  y ea r aft er  C o n g r e s s  e na ct ed  the Al as ka  N a t i v e  

Land C l a i m  S e t t l e m e n t  A ct  (ANSCA) and at the infancy of  the 

A l a s k a  o i l  u i  p e l  i n e  b o o m .  D u r i n g  t h e  s a m e  y e a r  t h e  

c o n s t i t u t i o n a l  a m e n d m e n t  a l l o w i n g  1 '.roited e n t r y  into A l a sk a' s 

c o m m e r c i a l  f i s h e r i e s  w a s  r a t i f i e d  and the c o m m e r c i a l  f i s h e r y  

e n t r y  law w a s  p a s s e d .

B e t w e e n  1 9 7 2  and 1981, Al a s k a  e x p e r i e n c e d  a d r a m a t i c

i n c r e a s e  in p o p u l a t i o n .  B y  1 9 8 0  t h e r e  w e r e  a p p r o x i m a t e l y

400,000 p e o p l e  l i v i n g  in the state. A lso  m a n y  t h o u s a n d s  of

pe o p l e  v i s i t e d  the s t a t e  e a c h  year. In 1976 Congress, aft er

the e l e c t i o n o f  P r e s i d e n t  Carter, p r o p o s e d  the Alaska N a t i o n a l

I n t e r e s t  L a n d  C o n s e r v a t i o n  A c t  (A NIL CA ).  T h e  p r o p o s e d

l e g i s la ti on , e n a c t e d  in 1980 w a s  in p a rt  the result of the
*

tr an sf er  of f e d e r a l  la nd s to the sta te  and native A l a s k a n s  

under S e c t i o n  D - 2  of ANSCA. The A N I L C A  l e g i s l a t i o n  c r e a t e s  a 

s u b s i s t e n c e  u s e  p r i o r i t y  o n  f i s h  a n d  g a m e  r e s o u r c e s  o n  

f e d e r a l  l a n d s  a n d  w a t e r  w i t h i n  A l a s k a .  In 1 9 7 8  the A l a s k a  

l e g i s l a t u r e  in an a t t e m p t  to p r o t e c t  s u b s i s t e n c e  uses an d to 

c o n s e r v e  o n  s t a t e  f i s h  a n d  g a m e  r e s o u r c e s  e n a c t e d  t he  

s u b s i s t e n c e  l a w .  In p ar t  the s u b s i s t e n c e  use p r i o r i t y  w a s  

e t a b l i s h e d  to s o m p l y  w i t h  f e d er al  law.



D e s p i t e  t h e  e s t a b l i s h m e n t  o f  t h e  1 9 7 2  s u b s i s t e n c e  

p o l i c y  and the p a s s a g e  of the 1978 s u b s i s t e n c e  law, the B o a r d  

of F i s h e r i e s  c o n t i n u e d  to r e g u l a t e  A l a s k a  f is he ri es  in such a 

w a y  t h a t  c o m p l e t e l y  i g n o r e d  t h e  m a n d a t e  o f  t he  s o c i a l  

p o l i c i e s  on s u b s i s t e n c e  use of fish resources. Even d uring 

p e r i o d s  of s h o r t a g e s  the Bo a r d  fa i l e d  to a l l o w  s u b s i s t e n c e  

f i s h i n g  to be  t h e  p r i o r i t y  use. T h e  C o o k  I n l e t  s a l m o n  

f i s h e r y  is a p r i m e  e x a m p l e  of the Board's r e l u c t a n c e  d ur in g 

the late 1970's and e ar l y  1980's to a c c o m m o d a t e  s u b s i s t e n c e  

use of these resources.

In 1 9 7 7  t h e  B o a r d  of F i s h e r i e s  e s t a b l i s h e d  the U p p e r  

C oo k Inlet m a n a g e m e n t  plan. T hi s p l an  w a s  u sed by the B o a r d  

to a l l o c a t e  C o o k  I n l e t  s a l m o n  s t o c k s  b e t w e e n  s p o r t s  a n d  

c o m m e r c i a l  f i s h e r m e n  until it w a s  i n v a l i d a t e d  by the S u p r e m e  

Coi.rt in 19 8 1 .  T h e  p l a n  e s s e n t i a l l y  a l l o c a t e d  C o o k  I n l e t  

s a l m o n  s t o c k s  b e t w e e n  s p o r t  a n d  c o m m e r c i a l  u s e  b a s e d  u p o n  

s e a s o n a l  f i s h  m o v e m e n t s .  T h e  p l a n  d i d  n o t  i n c l u d e  a n y  

s p e c i f i c  a l l o c a t i o n s  for s u b s i s t e n c e  use. T h e  p l a n  w a s  

a d o p t e d  by  t h e  B o a r d  in r e s p o n s e  to p o l i t i c a l  p r e s s u r e s  

p la c e d  upon it by the A n c h o r a g e  c h a p t e r  of the Isaac W a l t o n  

L e a g u e ,  an i n t e r n a t i o n a l  o r g a n i z a t i o n  c o m p r i s e d  m o s t l y  of 

re c r e a t i o n a l  f i s h e r m e n  and h u n t e r s  and outi_^or e nt hu si as ts . 

The a r g u m e n t  put forth in s u p p o r t  of the plan w as  that C o o k  

Inlet king and si l v e r  s a l m o n  r e s o u r c e s  s h o u l d  be a l l o c a t e d  to 

s po r t s  use on a p r i o r i t y  ba s i s  b e c a u s e  sp o r t s  users o u t n u m b e r  

c o m m e r c i a l  u s e r s  and the s p o r t  use d e m a n d  is g r o w in g.  T h r e a t s  

w e r e  m a d e  to t he  B o a r d  t h a t  if it d i d  n o t  a d o p t  t he  p l a n  

s p o r t f i s h e r m e n  w o u l d  urge a r e f e r e n d u m  v o te  on the s u b j e c t  or 

g e t t h e  L e g i s l a t u r e  to adopt, t h e  p o l i c i e s  o u t l i n e d  in th & 

plan.

The p lan a l l o c a t e d  all s a l m o n  found in Upper Co o k  Inlet 

p r i o r  to J u n e  30 to e x c l u s i v e  s p o r t  u s e  a n d  all s a l m o n  

d e s t i n e d  to s p a w n  on the K en a i  P e n i n s u l a  after A u g u s t  15 to 

p r i o r i t y  s po r t  use. All s a l m o n  m o v i n g  in Upper Cook In l e t  

b e t w e e n  J u l y  1 a n d  A u g u s t  15 is p r i m a r i l y  for c o m m e r c i a l  

f i s h i n g  use, e x c e p t  c e r t a i n  s a l m o n  s t o c k s  w h i c h  m u s t  be



m i n i m i z e d  in the c o m m e r c i a l  harvest. No s p e c i f i c  p r i o r i t y  

a l l o c a t i o n s  w e r e  m a d e  in the p lan for s u b s i s t e n c e  use of Cook 

Inlet s a l m o n  stocks.

The sto c k s  m o v i n g  in Up v e r  Cool: Inlet prior to J un e 30 

are the m a j o r i t y  of C ook I nl e t  k ing s a l m o n  and ot h e r  runs of 

red salmon. A ft e r  A u g u s t  15 the s tocks m o v i n g  in Up pe r Cook 

I n l e t  a r e  m o s t l y  f a l l  s i l v e r  s a l m o n .  B e t w e e n  J u l y  1 a nd  

A u g u s t  15 the U p p e r  C oo k I nl e t  s a l m o n  stocks are c o m p r i s e d  

m o s t l y  o f  red, p i n k  a n d  c h u m  s a l m o n .  H o w e v e r ,  t h e r e  a r e  

st o ck s of silver and king s a l m o n  present. Th e Kenai River

king s a l mon , for instance, is p r e s e n t  du ri ng  July, t ho ug h it

is a m u c h  s m a l l e r  run of s a l m o n  than the e ar l y  runs p r e s e n t  

prior to J u n e  30.

The C ook Inlet s a l m o n  s u b s i s t e n c e  f is her y until 1977 

w a s  o p e n e d  b y  r e g u l a t i o n  to a n y  A l a s k a n  r e s i d e n t .  It h a d  

been in e x i s t e n c e  s in c e  t e r r i t o r i a l  days and w a s  o p e n e d  in 

p r a c t i c a l l y  al l a r e a s  of t h e  i nl et . T h e  s e a s o n s  w e r e  f r o m  

ea r l y  M a y  until D e c e m b e r  31, until the earl y 1960's w h e n  the 

s e a s o n s  w e r e  s h o r t e n e d  a l o n g  w i t h  c o m m e r c i a l  a n d  s p o r t s  

f i s h i n g  s e a s o n s  to p r o t e c t  f or  c o n s e r v a t i o n  p u r p o s e s  t he  

d e p l e t e d  e a r l y  run of C oo k  Inl et  king salmon. F r o m  the m i d  

196u's until 1978 the s e a s o n  o p e n e d  in the N o r t h e r n  d i s t r i c t

of the Inlet f r o m  J u n e  30 unt il  S e p t e m b e r  21 and in the rest

of t h e  I n l e t  f r o m  A u g u s t  15 u n t i l  D e c e m b e r  31. T h e  o p e n  

p e rio ds  w e r e  the s a m e  as the o p e n  c o m m e r c i a l  fishi ng  periods. 

The m e t h o d  of s u b s i s t e n c e  h a r v e s t  w a s  w i t h  set g il l  nets, one 

per p e r m i t  h o l d e r ,  r a n g i n g  in s i z e  f r o m  20 to '5 f a t h o m s .  

The bag l i m i t  or q u o t a  per p e r m i t  ho ld er  w as  no m o r e  than 50 

s a l m o n .  T h e  s u b s i s t e n c e  f i s h e r y  p r i m a r i l y  t h r o u g h o u t  i t,s 

h i s t o r y  t a r g e t e d  o n  k i n g  a n d  s i l v e r  s a l m o n ,  t h o u g h  o t h e r  

s p e c i e s  in s m a l l e r  q u a n t i t i e s  w e r e  also harvested.

The lead p l a i n t i f f s  in the M a d i s o n  case, G e n e  M a d i s o n  

and Loui s G j o s u n d  are A l a s k a  r e s i d e n t s  living in N o r t h  Kenai 

and H o m e r  r e s p e c t i v e l y .  E a c h  h a s  b e e n  a s u b s i s t e n c e  

f i s h e r m a n  si n c e  the m i d  1940's. T h e y  and o t h e r s  s i m i l a r  to 

t h e m ,  h a v e  r e g u l a r l y  s u b s i s t e n c e  f i s h e d  for s a l m o n  for 

pe r so na l and f a m i l y  c o n s u m p t i o n  as food ever s i n c e  s e t t l i n g



in A l a s k a  n e a r l y  40 y e a r s  ago. In a d d i t i o n  to s a l m o n ,  t h e y  

have used o t h e r  natur al  r e s o u r c e s  s uc h as wood, coal, b e r r i e s  

and w i l d l i f e  for s u b s i s t e n c e  p u r p o s e s  for food and fuel.

In 1977 the Boa rd  by r e g u l a t i o n  e li m i n a t e d  the H o m e r  

s u b s i s t e n c e  fishery. The e l i m i n a t i o n  of the fishery w a s  done 

in r e s p o n s e  to s p o r t f i s h i n g  pr es s u r e ,  m a i n l y  from A n c h o r a g e  

s p o r t s f i s h e r m e n  w h o  wa n t e d  no c o m p e t i t i o n  from s u b s i s t e n c e  

users on t h e i r  take of fall s i l v e r  s a l m o n  in the H o m e r  area. 

L o u i s  G J o s u n d  a n d  o t h e r  s u b s i s t e n c e  f i s h e r m e n  w e n t  to 

S u p e r i o r  C o u r t  a n d  r e q u e s t e d  a n  i n j u n c t i o n  a g a i n s t  t he  

e l i m i n a t i o n  o f  th e H o m e r  s a l m o n  s u b s i s t e n c e  f i s h e r y .  T h e  

c o u r t  a f t e r  f i n d i n g  t h a t  t h e  B o a r d ' s  a c t i o n  w a s  u n j u s t ,  

e n j o i n e d  t h e  e n f o r c e m e n t  of th e r e g u l a t i o n  c l o s i n g  t he  

fishery.

In 1 9 7 8 ,  l e s s  t h a n  t w o  m o n t h s  a f t e r  t he  c u r r e n t  

s u b s i s t e n c e  a w  w e n t  i n t o  e f f e c t ,  t h e  B o a r d  a d o p t e d  

r e g u l a t i o n s  e i m i n a t i n g  all o f  t he  s u b s i s t e n c e  f i s h e r i e s  

along the E a s t e r n  sh o r e  of C oo k  Inlet and severely r e s t r i c t e d  

the gear, area, and quota for the H o m e r  su bs istence f i s h e r y .  

This a c t i o n  w a s  t ak e n  to a c c o m m o d a t e  and p rioritize s p o r t  use 

of fall s i l v e r  salmon. Again, Lou is  G J o s u n d  went to c o u r t  to 

enjoin the r e g u l a t i o n s  and ag a i n  the S u p e ri or  Court r u l e d  in 

favor of G J o s u n d  and a g ai ns t the Board.

P u r s u a n t  to the 1977 s a l m o n  m a n a g e m e n t  plan the B o a r d  

in 1978 a d o p t e d  r e g u l a t i o n s  p e r m i t t i n g  the sport use of e a r l y  

Susitna R i v e r  d r a i n a g e  king s a l mon . It refused to a l l o w  any 

s u b s i s t e n c e  or c o m m e r c i a l  use of  these resources. In 1 9 7 9  a 

group  of T y o n e k  r e s i d e n t s  r e q u e s t e d  of the Board to allovf a 

su b s i s t e n c e  f i s h e r y  on these stocks. The Board d e n i e d  the 

request in l i g h t  of m u c h  o b j e c t i o n  by A n c h o r a g e  spo rt  f i s h i n g  

interest gr o u p s .  In 1980 the T y o n e k  residents, m o s t l y  p e o p l e  

f rom a s m a l l  I n d i a n  v i l l a g e  l o c a t e d  on the no rt h w e s t  s h o r e  of 

C o o k  I n l e t ,  b r o u g h t  s u i t  a g a i n s t  t h e  B o a r d  c l a i m i n g  t h a t  

their c u s t o m a r y  and t ra d i t i o n a l  s u b s i s t e n c e  fishery for king 

s a l m o n  s h o u l d  be a l l o w e d  if t h e  B o a r d  w a s  g o i n g  to a l l o w  

sport use of t h e s e  stocks. The S u p e r i o r  C o u r t  ruled in f a v o r



of the p eo p l e  o f  Ty o n e k  and o r d e r e d  the Board to open a k i n g  

salmon s u b s i s t e n c e  f i s h e r y  in the T y o n e k  area. As a r e s u l t  

of the r u l i n g i * t h e  T y o n e k  c a s e ,  the B o a r d  was f o r c e d  to

address s u b s i s t e n c e  f i sh in g in all o t h e r  parts of the C o o k  

Inlet and to p r o v i d e  for s u b s i s t e n c e  use. In 1980 the B o a r d  

opened the T y o n e k  fi s h e r y  and o p e n e d  a subsistence f i s h e r y  

al on g the E a s t e r n  s h o r e  o f  C o o k  I n l e t .  H o w e v e r ,  t h e  a r e a  

opened along E a s t e r n  Cook Inlet w a s  in a plac' that w a s  r o c k  

strewn, e x t r e m e l y  m u d d y  and t e r r i b l y  inaccessible. A g a i n ,

the Board w a s  s u e d  in S u p e r i o r  Court. This time the B o a r d  

re a c h e d  a c o m p r o m i s e  an d o u t  o f  c o u r t  s e t t l e m e n t  w i t h  t h e  

l i t i g a n t s  a n d  o p e n e d  t he f i s h e r y  in a n  a r e a  that w a s  nr' "e  

suitable to s u b s i s t e n c e  fishing. T he  se ries of court c a  as

a g a i n s t  the B o a r d  e x e m p l i f i e s  t he  B o a r d  r e s i s t a n c e  to

protecting s u b s i s t e n c e  use of C o o k  n l e t  s al mon  resource., as 

mandated by t h e  E ga n p o l i c y  and the s u b s i s t e n c e  law.

By 1981, the Board w a s  c o n v i n c e d  that subs is te nc e u s e

of s a l m o n  w a s  t o  be p e r m i t t e d  in C o o k  I n l e t  d e s p i t e  t h e

opposition f r o m  s p o r t  int er es t group s.  How ev er , the B o a r d  w a s

still looking f o r  a wc., to a l l o w  the use in its mo s t  n a r r o w

form, so as n o t  t o  upset the s p o r t s  f i s h i n g  priority set f o r t h

in the m a n a g e m e n t  plan. T he  m e a n s  that it found to a c c o m p l i s h

this o bje c t i v e  w a s  the i n t e r p r e t a t i o n  of  the words c u s t o m a r y

and tra di ti on al  us e as fcund in the c u r r e n t  su bs istence l a w .

Th e Board i n t e r p r e t e d  t h o s e  w o r d s  to m e a n  that o n l y  r u r a l

r e s i d e n t s  i n  t h e  C o o k  I n l e t  r e g i o n  w e r e  e l i g i b l e  t o

participate in t h e  s u b s i s t e n c e  f i s h e r y  and only areas c l o s e

to rural c o m m u n i t i e s  w o u l d  be o p e n  to subsistence f i s h i n g .

The only rural a r e a s  and r e s i d e n t s  that the Board f o u n d  to
*

e x i s t  in C o o k  I n l e t  w e r e  T y o n e k ,  P o r t  G r a h a m ,  an d E n g l i s h  

Bay. T h e s e  c o m m u n i t i . s  a r e  p r e d o m i n a n t l y  n a t i v e  i n  

co mp osition a n d  ar e isolated. T h e  o n l y  access to these a r e a s  

is by water o r  a i r  travel. Th e rest of the Kenai P e n i n s u l a  

areas were c o n s i d e r e d  urb an  and the ir  r es id e n t s  i n e l i g i b l e  to 

participate in s u b s i s t e n c e  fishing. T hi s  included c o m m u n i t i e s  

s u c h  as C l a m  G u l c h ,  p o p u l a t i o n  100, N i n i l c h i k ,  p o p u l a t i o n  

200, and o t h e r  P e n i n s u l a  c o m m u n i t i e s  l i k e  H o m e r ,  K e n a i ,



S o l d o t n a ,  S e w a r d ,  a n d  N o r t h  K e n a i .  A l s o  the w h o l e  o f  t h e  

Mat-Su v a l l e y  w h i c h  b o r d e r s  the Jn ie t w a s  c o n s i d e r e d  u r b a n  

along with t h e  A n c h o r a g e  c o m m u n i t y .  N o n e  of the r e s i d e n t s  of 

these areas c o u l d  q u a l i f y  for s u b s i s t e n c e  fishing p e r m i t s  and 

no a r e a s  n e a r  t h e s e  c o m m u n i t i e s  w e r e  o p e n  to s u b s i s t e n c e ,  

fishing. As a r e s u l t  of the Board's 1981 s u b s ist en c e f i s h i n g  

regulations t h e  m a j o r i t y  of the C o o k  Inlet s u b s i s t e n c e  u s e r s  

w e r e  e x c l u d e d  f r o m  t h e  s u b s i s t e n c e  s a l m o n  a n d  o t h e r  

su b sistence f i s h e r i e s  in cl uding h al ib u t ,  herring, b o t t o m  fish 

and smelt f i s h e r i e s .

Prior to 1 9 7 8  s u b s i s t e n c e  f i sh ing  w a s  defined b y  l a w  as 

the taking of f i s h  by longline, g i l l  net, fishwheel, s e i n e  or 

other mea ns  a s  d e f ' n e d  by the Bo a r d  for personal use, n o t  for 

bart.v or s a l e .  T h e  978 l a w  c h a n g e d  the d ef in i t i o n  to the 

ta ki ng  of f i s h  b y  s u c h  m e a n s  for s u b s i s t e n c e  u s e s ,  w h i c h  

includes b a r t e r  t r a d e  and s e l l i n g  of n o n e d i b l e  parts o f  fish 

''S h an d i c r a f t s .  At the i n s i s t e n c e  of the Att or ne y G e n e r a l ' s  

office, the B o a r d  m a d e  a d i s t i n c t i o n  b e t w e e n  s u b s i s t e n c e  use 

and personal u s e  and '.opt--J the n a r r o w e s t  i n t e r p r e t a t i o n  of 

the s u b s i s t e n c e  l a w  in o rd e r  to e x c l u d e  the m a j o r i t y  o f  the 

subsistence u s e r s .  It found that o n l y  the residents of  the 

three v i l l a g e s  o f  T yo ne k,  P ort G r a h a m ,  and English B a y  h a d  a 

history of s u b s i s t e n c e  use of C ook Inle t salmon.

In 1 9 8 1  M a d i s o n ,  G J o s u n d  a n d  o t h e r  C o o k  I n l e t  

subsist.ence f i s h e r m e n  b r o u g h t  suit ir, t w o  Superior C o u r t s  to 

enjoin the e n f o r c e m e n t  of the B o a r d  of F is he r i e s  s u b s i s t e n c e  

regulations. S u r e r i o r  C o u r t  J u d g e  Paul J o n e s  presided o v e r  a 

case brought in H o m e r  and S u p e r i o r  C o u r t  J u d g e  Victor C a r l s o n  

p r e s i d e d  o v e r  a n o t h e r  c a s e  b r o u g h t  in K e n a i .  J u d g e  J o n e s  

ruled that t h e  s u b s i s t e n c e  c r i t e r i a  w e r e  valid, h o w e v e r ,  the 

B o a r d ' s  a p p l i c a t i o n  o f  t h e s e  c r i t e r i a  v i o l a t e d  e q u a l  

prv rection of  t h e  l a w s  and w a s  not b a s e d  on a factual f i n d i n g  

that it was n e c e s s a r y  to e x c l u d e  H o m e r  su bsi st en ce  f i s h e r m e n  

to p r o t e c t  s u b s i s t e n c e  f i s h i n g  in T y o n e k ,  P or t  G r a h a m  a n d  

E n g l i s h  Bay. J u d g e  C a r l s o n  r u l e d  t h a t  e v e n  t h o u g h  t h e  

B oa rd' s c r i t e r i a  w e  . v a l i d ,  t h a t  t h e  B o a r d ' s  e x c l u s i o n  o f



U p p e r  C o o k  I n l e t  s u b s i s t e n c e  f i s h e r m e n  w a s  w i t h o u t  d u e  

p r o c e s s  of l a w  a n d  r e m a n d e d  t h e  c a s e  to the B o a r d  w i t h  a 

r e q u e s t  to p r o v i d e  a p e r s o n a l  u s e  f i s h e r y  f o r  t h e s e  

f i s h e r m e n .  In M a r c h  o f  2.982, t h e  B o a r d  p u r s u a n t  to J u d g e  

Carlson's ruling , c r e a t e d  a p e r s o n a l  use f i s h e r y  on K a s i l o f  

r ed  s a l m o n  a n d  U p p e r  C o o k  I n l e t  f a l l  c o h o  s a l m o n .  T h e  

p e r s o n a l  u se f i s h e r y  wa_s c r e a t e d  as an e x c e s s  " c h a r i t y "  

fishe ry  to be a c c o m m o d a t e d  o n l y  a f t e r  s u b s i st en ce , s p or ts , 

and c o m m e r c i a l  f i s h e r m e n  h a d  s a t i s f i e d  their needs. Also, 

the fishery w o u l d  not p er sc it  t r a d e  and b a r t e r  of the f i s h e r y  

resources. H o w e v e r ,  the E o o e r  s u b s i s t e n c e  fish er y r e m a i n e d  

o p e n  and  h a s  c o n t i n u e d  a s  a s u b s i s t e n c e  f i s h e r y  s i n c e  t h e  

Court's ruling.

In 1983 the Kenai R i v e r  S p o r t s f i s h i n g  A s s o c i a t i o n ,  the 

sp or ts  in te re st  g r o u p  of w h i c h  9 o a r d  m e m b e r  Bix B o n n e y  w a s  an 

o f f i c e r ,  b r o u g h t  s u i t  in K e n a i  S u p e r i o r  C o u r t  to h a l t  t h e  

a l l  c o h o  p e r s o n a l  u s e  f i s h e r y .  T h e  c o u r t  i s s u e d  a 

r e s t r a i n i n g  o r d e r  a g a i n s t :  t h e  o p e r a t i o n  o f  th e f i s h e r y  in 

frvct of Bonney's group.

T h e n ,  in  1 9 8 5 ,  t h e  S u p r e m e  C o u r t  r e v e r s e d  t h e t w o  

S u p e r i o r  C o u r t  r u l i n g s  in. t h e  M a d i s o n  a n d  G. J o s u n d  c a s e s ,  

d e c l a r i n g  t h e  B o a r d ' s  s u b s i s t e n c e  c r i t e r i a  a n d  t h e  

reg ul at io ns  a d o p t e d  pursuance to t h e m  i n v a l i d  and i n c o n s i s t e n t  

w i t h  the s u b s i s t e n c e  law.

It is f r o m  this S u p r e m e  C o u r t  r uling that m u c h  d e b a t e  

has f o l l ow ed  c o n c e r n i n g  s u b s i s t e n c e  use of fish and g a m e  and

ha s led the G o v e r n o r  to i n t r o d u c e  H o u s e  Bill 288. Tho:>.^it the

Court's ruling is f a i r l y  c l s a r  a nd  s i m p l e ,  s o m e  c o n f u s i o n  has 

b e e n  c r e a t e d  o v e r  the issise. T h e  a l l e g e d  p u r p o s e  b e h i n d  HB 

2 8 8  is to c l e a r  u p  t h e  c o n f u s i o n ,  b r i n g  s t a t e  l a w  i n t o  

c o m p l i a n c e  w i t h  ANIL CA , a n c  p r e v e n t  the e l i m i n a t i o n  of s p o r t s

and c o m m e r c i a l  f i s h i n g  b e c a u s e  of r u n a w a y  s u b s i s t e n c e  use.

N o n e  of the o b j e c t i v e s  e h  t h e  G o v e r n o r ' s  b i l l  a r e  w e l l  

f o u n d e d .  I n d e e d ,  t h e  l e g i s l a t i o n  is n o t  e s s e n t i a l  n o r  

r e a s o n a b l y  n e e d e d  to d eal w i t h  s u b s i s t e n c e  fishing in A l as ka .

T a k i n g  ^ a c h  a l l e g e d  p u r p o s e  f o r  t h e  p a s s a g e  o f  th e 

l e g i s l a t i o n  o n e  at a t i m e  a n d  d i s c u s s i n g  t h e m  o p e n l y  a nd



r a t i o n a l l y  sho -Id c o n v i n c e  m e m b e r s  of the L e g i s l a t u r e  that 

s u c h  l e g i s l a t e  >n is n o t  n e e d e d  a n d  m o r e o v e r  m a j  be 

u n c o n s t i t u t i o n a l  under Al as ka  law.

It h a s  b e e n  a l l e g e d  by t he  G o v e r n o r ' s  a d m i n i s t r a t i o n  

t h a t  u n l e s s  HB 28 8 is e n a c t e d  t he  s t a t e ' s  s u b s i s t e n c e  l a w  

w i l l  not be in c o m p l i a n c e  w i t h  A N I L C A  and this w i l l  lead to a 

t a k e o v e r  of m a n a g e m e n t  by the feder al  g o v e r n m e n t  of A l as ka  

fish and g a m e  r e s o u r c e s  and a de ni al  to the state of c e rt ai n 

f e de ral  r e v e n u e s  intended for m a n a g e m e n t  of sea m a m m a l s  and 

sp o r t s  fishing. T hi s  a l l e g a t i o n  is not f o un de d on the truth.

On A p r i l  6, 1982, Un de r S e c r e t a r y  of the D e p a r t m e n t  of 

th e I n t e r i o r  B i l l  H o r n  g a v e  a p r e s e n t a t i o n  to th e j o i n t  

B o a r d s  of Fish and G a m e  at a joint Bo a r d  m e e t i n g  in A n c h o r a g e  

A t t a c h e d  to this d o c u m e n t  are the t r a n s c r i b e d  c o m m e n t s  of Mr. 

H o r n  m a d e  to th e B o a r d s  c o n c e r n i n g  w h a t  a c t i o n s  t h e  B o a r d  

n e e d e d  to t a k e  to be in c o m p l i a n c e  w i t h  A N I L C A .  In h i s  

p r e s e n t a t i o n  M r .  H o r n  m a d e  it p e r f e c t l y  c l e a r  t h a t  

r e g u l a t i o n s  a d o p t e d  by the B o a r d s  w h i c h  e n c o m p a s s  e ither a 

one tier or t w o  tier s u b s i s t e n c e  use a p p r o a c h  to s u b s i s t e n c e  

user s w o u l d  s a t i s f y  the federal r e q u i r e m e n t s  of ANILCA. The 

one tier a p p r o a c h  w o u l d  m a k e  o n l y  rural r e s i d e n t s  e l i g i b l e  to 

be s u b s i s t e n c e  users. The t w o  tier a p p r o a c h  w o u l d  a l l o w  any 

A l a s k a  r e s i d e n t  to q u a l i f y  u n t i l  s u c h  t i m e  t h a t  f i s h  

r e s o u r c e s  a r e  so l o w  t h a t  o n l y  s u b s i s t e n c e  u s e  c a n  be 

p e r m i t t e d  a n d  t h e  s u p p l y  o f  f i s h  s t o c k s  a v a i l a b l e  is n o t  

e n o u g h  to r e a s o n a b l y  a c c o m m o d a t e  all s u b s i s t e n c e  users. Then 

a p r i o r i t y  b e t w e e n  s u b s i s t e n c e  users can be e s t a b l i s h e d  for 

s u b s i s t e n c e  u s e s ,  b a s e d  u p o n  c u s t o m a r y  d e p e n d e n c e  o n  the 

r e s o u r c e ,  l o c a l  r e s i d e n c y ,  a n d  a l t e r n a t i v e  a v a i l a b l e 4 

re so u r c e s .

T h e  B o a r d  o p t e d  f o r  t h e  o n e  t i e r  a p p r o a c h  to 

s u b s i s t e n c e  use. The  cou rt  in M a d i s o n  r e v i e w e d  the o ne  tier 

a p p r o a c h  o f  t h e  B o a r d  a n d  r e j e c t e d  t h a t  a p p r o a c h  a s  

i n c o n s i s t e n t  w i t h  i n t e n t  o f  t h e  c u r r e n t  l a w .  T h e  c o u r t  

d e c l a r e d  that the c u r r e n t  s u b s i s t e n c e  l a w  inten ds  a two tier 

a p p r o a c h  o n  t h e  i s s u e  of e l i g i b i l i t y  i n t o  t h e  s u b s i s t e n c e



f i s h e r i e s .  T h e  t w o  t i e r  a p p r o a c h  e m b o d i e d  in the l a w  is 

c o n s i s t e n t  w i t h  and in c o m p l i a n c e  w i t h  ANILCA. In fact, the 

c o u r t  s t a t e d  t h a t  o u r  l a w  is n o t  i n t e n d e d  t o  l i m i t  

s u b s i s t e n c e  u s e r s  to r u r a l  r e s i d e n t s  o n l y ,  b u t  t h a t  a l l  

A l a s k a  r e s i d e n t s  can q u a l i f y  for a pe rmit. The co u r t  a lso 

f o u n d  t h a t  t h e  s u b s i s t e n c e  f i s h e r y  in w h i c h  M a d i s o n  ha'-

p a r t i c i p a t e d  in for a p p r o x i m a t e l y  40 y e a r s  w a s  a c u s t o m a r y

a n d  t r a d i t i o n a l  u s e  of s a l m o n  t o r  p e r s o n a l  a n d  f a m i l y  

c o n s u m p t i o n  and o t h e r  s u b s i s t e n c e  uses. The c l a i m  that the

c u r r e n t  l a w  is n o t  in c o m p l i a n c e  w i t h  A N I L C A  is p a t e n t l y

false.

T h e  n e x t  m i s r e p r e s e n t a t i o n  o f  t he  M a d i s o n  d e c i s i o n  

c o n c e r n s  t h e  G o v e r n o r ' s  a d m i n i s t r a t i o n ' s  c l a i m  t h a t  

s u b s i s t e n c e  u s e  o f  f i s h  c a n n o t  be l i m i t e d  u n t i l  s u c h  t i m e  

that s p o r t s  and c o m m e r c i a l  fish in g has b e e n  e l i m i n a t e d .  T hi s  

r e p r e s e n t a t i o n /  l i k e  t h e  n o n c o m p l i a n c e  w i t h  A N I L C A  

r e p r e s e n t a t i o n /  is unfoun de d.  The a d m i n i s t r a t i o n  has e i t h e r  

m i s t a k e n l y  or w i l f u l l y  c o n f u s e d  the issues of use and users. 

T h e  t w o  a r e  d i s t i n c t l y  d i f f e r e n t .  S u b s i s t e n c e  u s e  is 

i n t e n d e d  b y  t h e  c u r r e n t  l a w  to be c a r e f u l l y  m o n i t o r e d  a nd  

r e g u l a t e d .  T h i s  is c l e a r l y  s t a t e d  in t h e  p r e a m b l e  to th e 

s u b s i s t e n c e  law. In the p r e a m b l e  it states:

It is in t h e  p u b l i c  i n t e r e s t  to c l e a r l y
e s t a b l i s h  s u b s i s t e n c e  u s e  as a K, r i o r i t y  us e of 
A l a s k a ' s  f is h an d g a m e  r e s o u r c e s  and to r e c o g n i z e  
t h e  n e e d s ,  c u s t o m s  a n d  t r a d i t i o n s  of A l a s k a n
r e s i d e n t s .  T h e  l e g i s l a t u r e  f u r t h e r  f i n d s  t h a t  
b e n e f i c i a l  u s e  o f  t h o s e  r e s o u r c e s  b y  a ll  s t a t e  
r e s i d e n t s  s h o u l d  b e  c a r e f u l l y  m o n i t o r e d  a n d  
r e g u l a t e d  w i t h  as m u c h  input" as p o s s T b l e  f ro m  the 
a f f e c t e d  u sers, so t hat the v i a b i l i t y  of fish and 
g a m e  r e s o u r c e s  is n o t  t h r e a t e n e d  a n d  so t h a t  
r e s o u r c e s  a re  c o n s e r v e d  in a m a n n e r  c o n s i s t e n t  w i t h  
the s u s t a i n e d  y i e l d  principle.

T h e  l e g i s l a t i v e  i ntent to r e g u l a t e  s u b s i s t e n c e  use in» 

or d e r  to a v o i d  j e o p a r d y  to fish s to ck s is a b u n d a n t l y  clear.

T h e r e f o r e  s u b r i s t e n c e  use of fish r e s o u r c e s  c an  be l i m i t e d  by

bag l i m i t s ,  c u o t a _ ,  time, area, and ot h e r  m e a n s  a v a i l a b l e  to 

the B o a r d  of  F i s h e r i e s  w i t h o u t  the e l i m i n a t i o n  of s p o r t s  or 

c o m m e r c i a l  fishing.

In M a d i s o n ,  t h e  c o u r t  m e r e l y  s t a t e d  t h a t  b e f o r e  the 

B o a r d  m a y  l i m i t  p r i o r i t y  u s e  a m o n g  s u b s i s t e n c e  u s e r s ,  it



m us t f a c t u a l l y  find two things: 1) that it is n e c e s s a r y  to

res tr ic t the ta ki ng  of fish for s u s t a i n e d  yield p u r p o s e s  and 

2) t h a t  e l i m i n a t i n g  s p o r t s  a n d  c o m m e r c i a l  u s e r s  w i l l  n o t  

a s s u r e  t h e  m a i n t e n a n c e  o f  f i s h  s t o c k s  fo r s u s t a i n e d  y i e l d  

p u r p o s e s  and e s t a b l i s h i n g  a p r i o r i t y  am o n g  s u b s i s t e n c e  users 

is also ne cessary. It is this i n t e r p r e t a t i o n  of the l a w  by 

t h e  c o u r t  t h a t  t h e  a d m i n i s t r a t i o n  h a s  c o n f u s e d  a n d  

m i s r e p r e s e n t e d .  It is not n e c e s s a r y  to e l i m i n a t e  s p o r t s  and 

c o m m e r c i a l  u s e  o f  f i s h  in o r d e r  to l i m i t  a n d  r e g u l a t e  

s u b s i s t e n c e  use. It is r e q ui re d to find that it is n e c e s s a r y  

to rest ri ct  the taking of fish to avoid d a m a g e  and h a r m  to 

the st o c k s  and that e l i m i n a t i n g  s por ts  and c o m m e r c i a l  uses 

will not as s u r e  the v i a b i l i t y  to the stocks b e f o r e  there is 

a n y  o c c a s i o n  to l i m i t  s u b s i s t e n c e  f i s h i n g  to s e c o n d  t i e r  

p r e f e r r e d  or p r i o r i t y  s u b s i s t e n c e  users as d i s t i n c t  f rom all 

s u b s i s t e n c e  users. T he  c o n c e p t  of use and us e r s  m u s t  be k ept 

s e p a r a t e  in d i s c u s s i n g  tne intent of the law.

T h e  C o o k  I n l e t  s u b s i s t e n c e  f i s h e r y  h a s  n e v e r  p o s e d  a 

r e a l  a n d  s u b s t a n t i a l  t h r e a t  to s a l m o n  r e s o u r c e s  or o t h e r  

b e n e f i c i a l  u s e s  o f  t he  r e s o u r c e .  T h e  C o o k  I n l e t  s a l m o n  

s u b s i s t e n c e  f i s h e r y  sin ce  the 1960's and until the 1980's has 

never h a r v e s t e d  m o r e  the one half p e r c e n t  to one p e r c e n t  of 

the total s a l m o n  h a r v e s t  by all user groups.

B e t w e e n  1978 and 1980 the n u m b e r  of p e rs on s l i c e n s e d  by 

the state to p a r t i c i p a t e  in the C ook Inlet s a l m o n  s u b s i s t e n c e  

f i s h e r y  ra ng ed  f r o m  323 to 1,331. T hi s n u m b e r  is c o m p a r e d  to 

1300 c o m m e r c i a l  s a l m o n  e n t r y  p e r m i t  h o l d e r s  and f rom 180,000 

to 200,000 s p o r t f i s h i n g  l i cen se  h o l d e r s  for the s a m e  period. 

In c o m p a r i n g  th e n u m b e r  of s p o r t  l i c e n s e  h o l d e r s  w i t h  

s u b s i s t e n c e  p e r m i t  h o l d e r s  it is r e a d i l y  a p p a r e n t  that the* 

Cook Inlet sp o r t  f i s h e r y  rather than the s u b s i s t e n c e  f i s h e r y  

has e x p e r i e n c e d  the m o r e  d r a m a t i c  increase in the n u m b e r  of 

p a r t i c i p a n t s .  T h e  C o o k  I n l e t  s p o r t f i s h e r y  is c o m p r i s e d  of 

a p p r o x i m a t e l y  47 p e r c e n t  n o n - r e s i d e n t  p a r t i c i p a n t s .  T h e  

s u b s i s t e n c e  f i s h e r y  is a 100 p e r c e n t  r e s i de nt  fishery. The 

Cook Inlet s a l m o n  c o m m e r c i a l  f is he ri es  are c o m p r i s e d  of se i n e  

and gill net fi sheries. The Cook Inlet s a l m o n  se in e f i s h e r y



is a 100 p e r c e n t  r e s i d e n t  fi sh er y,  T h?  set gill net f i s h e r y  

is 90 p e r c e n t  r e s i d e n t  and  the s a l m o n  d r i f t  gill net f i s h e r y  

is 60 p e r c e n t  r e s i d e n t  an d 40 p e r c e n t  no n - r e s i d e n t .

T h e  i n t e n t  o f  t h e  c u r r e n t  s u b s i s t e n c e  l a w  is to 

e s t a b l i s h  s u b s i s t e n c e  us e by A l a s k a  r e s i d e n t s  of fish as the 

p r i o r i t y  u se  d u r i n g  t i m e s  of r e s o u r c e s  shortage. M o s t  of the 

s p o r t  f i s h e r i e s  a n d  m a n y  o f  t h e  c o m m e r c i a l  f i s h e r i e s  ar e 

c o m p r i s e d  o f  r e s i d e n t  a n d  n o n - r e s i d e n t  p a r t i c i p a n t s .  T h e  

s o c i a l  p o l i c v  e m b o d i e d  in t h e  s u b s i s t e n c e  l a w  is to m a k e  

a v a i l a b l e  on a p r i o r i t y  b a s i s  fish s t o c k s  for s u b s i s t e n c e  use 

by A l a s k a  r e s i d e n t s  o v e r  n o n - r e s i d e n t i a l  use of these s tocks 

for s p o r t s  an d c o m m e r c i a l  use in t i m e s  of r e s o u r c e  s hortages. 

T h i s  is g o o d  s o u n d  p o l i c y  d e s i g n e d  to p r o t e c t  the n e e d s ,  

c u s t o m s ,  and t r a d i t i o n s  o f  A l a s k a n  re sidents.

T he  G o v e r n o r ' s  p r o p o s e d  l e g i s l a t i o n  m a y  a lso run afoul 

of the state's c o n s t i t u t i o n .  A r t i c l e  VIII, S e c t i o n  15 of the 

c o n s t i t u t i o n  reads:

S e c t i o n  15 . N_o E x c l u s i v e  R i g h t  o f  
F i s h e r y . No e x c l u s i v e  r i g h t  or s p e c T a l  p r i v i l e g e  
of f i s h e r y  s h a l l  b e  c r e a t e d  or a u t h o r i z e d  in the 
n a t u r a l  w a t e r s  o f  t h e  state. T h i s  s e c t i o n  d o e s  not 
r e s t r i c t  the p o w e r  o f  the S t a t e  to l i m , t  e n t r y  into 
a n y  f i s h e r y  f o r  t h e  purpose.' o f  r e s o u r c e  
c o n s e r v a t i o n ,  to p r e v e n t  e c o n o m i c  d i s t r e s s  a mo n g  
f i s h e r m e n  a n d  t h o s e  d e p e n d e n t  u p o n  t h e m  f o r  a 
l i v e l i h o o d  and to p r o m o t e  the e f f i c i e n t  d e v e l o p m e n t  
of a q u a c u l t u r e  in the State.

A r t i c l e  V II I ,  S e c t i o n  17 of the c o n s t i t u t i o n  reads:

S e c t i o n  17. U n i  f o r m  A p p l i  ca t i o n . L a w s  an d  
r e g u l a t i o n s  g o v e r n i n g  th e u s e  or d i s p o s a l  of 
n a t u r a l  r e s o u r c e s  s h a l l  a p p l y  e q u a l l y  to all 
p e r s o n s  s i m i l a r l y  s i t u a t e d  w i t h  r e f e r e n c e  to the 
s u b j e c t  m a t t e r  a n d  p u r p o s e  to be s e r v e d  by the l aw  
or r e g u l a t i o n s .

T h e s e  t w o  c o n s t i t u t i o n a l  p r o v i s i o n s  c r e a t e  m a j o r  

s t u m b l i n g  b l o c k s  t o  t h e  a t t e m p t  b y  t h e  G o v e r n o r  o r  the* 

L e g i s l a t u r e  to l i m i t  e n t r y  into the s u b s i s t e n c e  f i s h e r y  to 

rural r e s i d e n t s  o n l y ,  a n d  th e e s t a b l i s h m e n t  of a p e r s o n a l  use 

f i s he ry  as an a l t e r n a t i v e  for u r b a n  resi de nt s.  A r t i c l e  VIII, 

S e c t i o n  1 5  p r e v e n t s  e x c l u s i v e  a n d  s p e c i a l  t i g h t s  o r  

p r i v i l e g e s  of f i s h e r i e s  in the n a t u r a l  w a t e r s  of the state 

except for c o m m e r c i a l  f i s h i n g  and a q u a c u l t u r e .  The re c e n t



i n t e r p r e t a t i o n  o f  w h a t  t hi s  c o n s t i t u t i o n a l  p r o v i r i o n  m e a n s .  

If HB 2 8 8  w a s  e n a c t e d  l i m i t i n g  e n t r y  i n t o  s u b s i s t e n c e  

f i s h e r i e s  to r u r a l  r e s i d e n t s  only , t hi s  l a w  w o u l d  c r e a t e  an 

e x c l u s i v e  o r  s p e c i a l  r i g h t  o r  p r i v i l e g e  o f  f i s h e r y  b a s e d  

s o l e l y  o n  r e s i d e n c y .  T h i s  s c h e m e  w o u l d  be c o n t r a r y  to t h i s  

c o n s t i t u t i o n a l  p r o v i s i o n  p r o h i b i t i n g  s u c h  a ction. T h i s  is so 

b e c a u s e  t h e  l a w  w o u l d  c r e a t e  a c l o s e d  c l a s s  o f  p e r s o n s ,  

n a m e l y  r u r a l  r e s i d e n t s ,  w h i c h  h a v e  a n  e x c l u s i v e  r i g h t  o r  

s p e c i a l  p r i v i l e g e  to s u b s i s t e n c e  fish.

N ex t ,  A r t i c l e  V I I I ,  S e c t i o n  17 w o u l d  p r e v e n t  t he  r u r a l  

vs. u r b a n  c l a s s i f i c a t i o n  of s u b s i s t e n c e  users. If the p u r p o s e  

b e h i n d  the g o v e r n o r ' s  b i l l  is to p r o t e c t  s u b s i s t e n c e  u s e  of 

f ish t he n  t h o s e  u s e s  d e m o n s t r a t e d  b y  G e n e  M a d i s o n  a nd  o t h e r s  

to h a v e  c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  e x i s t e d  as s u b s i s t e n c e  

u s e s  in C o o k  I n l e t  f o r  m a n y  /e a r s  w o u l d  b e  e n t i t l e d  to * 

u n i f o r m  t r e a t m e n t  b y  t h e  l a w .  J h o s e  i n d i v i d u a l s  w h o  h a v e  

d e m o n s t r a t e d  u s e  o f  t h e  C o o k  I n l e t  s a l m o n  r e s o u r c e ' *  f o r  

p e r s o n a l  and f a m i l y  c o n s u m p t i o n  as food, etc., an d for t r a d e  

and b a r t e r  a r e  s i m i l a r l y  s i t u a t e d  w i t h  o t h e r  A l a s k a  r e s i d e n t s  

in rur al  c o m m u n i t i e s  l i k e  T y o n e k ,  P or t  G r a h a m  and E n g l i s h  B a y  

w i t h  r e s p e c t  t o  t h e  u s e  a n d  d i s p o s a l  o f  s a l m o n  r e s o u r c e s .  

T h e  c o n s t i t u t i o n  r e q u i r e s  t h a t  t h e s e  i n d i v i d u a l s  h e  g i v e n  

eq u a l  t r e a t m e n t .  T h e r e f o r e ,  it w o u l d  be u n c o n s t i t u t i o n a l  to 

a l l o w  s u b s i s t a n c e  u s e  b y  r u r a l  r e s i d e n t s  o n l y  a n d  e x c l u d e  

u r b a n  r e s i d e n t s  f r o m  s u c h  use. F u r t h e r  t h e  c r e a t i o n  o f  a 

p e r s o n a l  use  c a t e g o r y  f o r  u r b a n  u s e r s  is n o t  e q u a l  t r e a t m e n t .  

U n d e r  the p e r s o n a l  u s e  c a t e g o r y  trade, b a r t e r ,  and s a l e  of 

n o n - e d i b l e  b y  p r o d u c t s  of fi s h  w o u l d  n o t  be permjriitted. T h e  

p r o h i b i t i o n  o f  t h e s e  a c t i v i t i e s  to u r b a n  r e s i d e n t s  and the
* 4

p e r m i s s i o n  to r u r a l  r e s i d e n t s  w o u l d  no t be  u n i f o r m  t r e a t m e n t .  

B ot h g r o u p s  of p e o p l e  w o u l d  be h a r v e s t i n g  the r e s o u r c e  for 

p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n  b u t  o n l y  r u r a l  r e s i d e n t s  

w o u l d  be a b l e  to e x t e n d  t hi s  c o n s u m p t i o n  to trade, b a r t e r  a nd  

s a l e  o f  n o n  e d i b l e  b y  p r o d u c t s  a s  h a n d i c r a f t s .  T h i s  

l i m i t a t i o n  on u r b a n  u s e r s  w o u l d  n ot  w i t h s t a n d  the m a n d a t e  of 

A r t i c l e  VI I I ,  S e c t i o n  17 as it w o u l C  r e s u l t  in u n r e a s o n a b l e  

d i f f e r e n t i r l  t r e a t m e n t  a m o n g  p e r s o n s  s i m i l a r l y  s i t u a t e d  w i t h



r e s pe ct  to the use of fish resources.

In c o n c l u s i o n  it m u s t  be said that HB 288 is not a w ell 

f o u n d d p i e c e  of p r o pos ed  l e g i s l at io n.  T h e  bill w o u l d  cr ea te  

m o r e  p r o b l e m s  t h a n  it a l l e g e d l y  a t t e m p t s  to r e s o l v e .  T h e  

c u r r e n t  s u b s i s t e n c e  l a w  a c h i e v e s  the t w i n  o b j e c t i v e s  of 

c o n s e r v i n g  f i s h  s t o c k s  a n d  p r o t e c t i n g  s u b s i s t e n c e  u s e s  of  

these resources. The c u r r e n t  l a w  w h e n  c i r c u m s t a n c e s  w a r r a n t  

w o u l d  p r o t e c t  a r u r a l  p r i o r i t y  fotr s u b s i s t e n c e  u se, for 

i n s t a n c e ,  w h e n  the  f i s h  a r e  in s u c h  s h o r t  s u p p l y  t h a t  

p r i o r i t i e s  m u s t  be se t a m o n g  s u b s i s t e n c e  users.

It is urged that the l e g i s l a t u r e  take no ac ti on  on HB 

288. T he  ti m e  has c o m e  to a l l o w  s u b s i s t e n c e  fishi ng  to take 

it s  c o u r s e .  T h e r e  a r e  no p r e s e n t  c i r c u m s t a n c e s  t h a t  h a v e  

b ee n c l e a r l y  d e m o n s t r a t e d  w h i c h  r e q u i r e  s u b s i s t e n c e  use of 

f i s h  r e s o u r c e s  to be  l i m i t e d  s o l e l y  to r u r a l  r e s i d e n t s .  

Until such ti m e  that a cle ar  and p r e s e n t  need ar is es  for such 

a c t i o n  th e t y p e  of l e g i s l a t i o n  p r o p o s e d  by the G o v e r n o r  

sh o u l d  be shelved. Th e sky over s u b s i s t e n c e  use of fish and 

g a m e  is not falling.

If a p r o b l e m  does exis t o v e r  s u b s i s t e n c e  use p e r ha ps  

the s o l u t i o n  is not in c h a n g i n g  the l a w  but rather in a clos e 

r e - e x a m i n a t i o n  of the Board's p r o c e s s  and its a p p l i c a t i o n  of 

the law.

D AT E D  this t d a y  of A p r i l ,  1985.

A R T H U R  S. R O B I N S O N
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T e s t i m o n y  o f  D e p u t y  U n d e r s e c r e t a r y  o f  t h e  D e p a r t m e n t  o f  
I n t e r i o r  B i l l  H o r n e .

B M: S t a n d s  f o r  B o a r d  o f  F i s h / G a m e  m e m b e r

H o r n e :  T h a n k  y o u ,  Mr. C h a i r m a n ,  I a p p r e c i a t e  t h e  o p p o r t u n i t y

t o  a p p e a r  b e f o r e  t h e  J o i n t  B o a r d s  a n d  d i s c u s s  t h e  S t a t e ' s  

c o m p l i a n c e  a n d  i m p l e m e n t a t i o n  w i t h  t h e  A l a s k a  L a n d s  A c t ,  a n d  
h o p e  t h a t  t h e  c o o p e r a t i o n  t h a t  w e ' v e  b e e n  e n g a g e d  in w i t h  t h e  

S t a t e  s i n c e  l a s t  A u g u s t  c a n  c o n t i n u e  a n d  w e  c a n  b r i n g  t h i s  

m a t t e r  t o  a s a t i s f a c t o r y  c o n c l u s i o n .  L e t  m e  s a y  a t  t h e  
o u t s e t  t h a t  r e i t e r a t e  t h e  D e p t ,  r e m a i n s  p h i l o s o p h i c a l l y  a n d  

p o l i c y - w i s e  s t r o n g l y  c o m m i t t e d  t o  s t a t e  m a n a g e m e n t .  W e  
b e l i e v e  t h a t  t h e  S t a t e ,  p o s s e s s e s  t h e  r e q u i s i t e  e x p e r t i s e  to 

p r o t e c t  t h e  f i s h  a n d  g a m e  r e s o u r c e s  o f  t h e  S t a t e  o f  A l a s k a .  

I t  i s  e x p e r t i s e  t h a t  w e  c a n n o t  h o p e  t o  m a t c h  a n d  a s  a 

c o n s e q u e n c e ,  w e  a r e  m o s t  a n x i o u s  to h a v e  t h i s  m a t t e r  r e s o l v e d  

in s u c h  a f a s h i o n  t h a t  w e  c a n  c o n t i n u e  t o  d e f e r  to y o u r  
j u d g e m e n t ,  e x p e r t i s e  a n d  n o t  h a v e  t o  c o m p l y  w i t h  a n y  

m a n a d a t o r y  s t a t u t o r y  r e q u i r e m e n t s  t h a t  w o u l d  f o r c e  us i n t o  

t h e  f r a y .  L e t  m e  s t a t e  t h a t  f r o m  w h e r e  w e ' r e  s i t t i n g ,  t h e  

f e d e r a l  l a w  t h a t  i s  a t  i s s u o  i m p o s e s  s o m e  f a i r l y  m i n i m a l  

r e q u i r e m e n t s  o n  t h e  s t a t e ,  it is o b v i o u s  t h a t  t h e s e  m i n i m a l  

r e q u i r e m e n t s  c a n  h a v e  s o m e  f a i r l y  m a j o r  r e p e r c u s s i o n s  b u t  in 

a n d  o f  t h e m s e l v e s ,  w e  s e e  t h e  r e q u i r e m e n t s  to b e  v e r y  b a r e  

b o n e s  a n d  t h e y  a r e  t h a t  t h e  S t a t e  e s t a b l i s h  s o m e  l a w  o f  

g e n e r a l  a p p l i c a b i l i t y  w h i c h  i n c l u d e s  r e g u l a t i o n s  t h a t  w o u l d  

p r o v i d e  f o r  a r u r a l  p r i o r i t y  f o r  s u b s i t e n c e ,  o f  c o u r s e ,  r u r a l  

i s  n o t  t h e  s o l e  c r i t e r i a ,  a n d  it a l s o  i n c l u d e s  t h e  t e r m s  

" c u s t o m a r y  a n d  t r a d i t i o n a l "  a n d  t h e r e  a r e  c o n t i n u e d  
r e f e r e n c e s  in t h e  l e g i s l a t i v e  h i s t o r y  to n o n w a s t e f u l  t a k i n g .  

T h a t ' s  b a s i c  r e q u i r e m e n t  n u m b e r  o n e .  R e q u i r e m e n t  n u m b e r  t w o  

is t h a t  t h e  s t a t e  e s t a b l i s h  t h i s  r e g i o n a l  a d v i s o r y  c o u n c i l  
s y s t e m  a n d  t h a t  t h e  r e c o m m e n d a t i o n s  t h a t  c o m e  u p  f r o m  t h e  

r e g i o n a l  a d v i s o r y  c o u n c i l s  b e  d e a l t  w i t h  b y  t h e s e  b o a r d s .  
T h a t  is a l l  t h a t  t h e  f e d e r a l  l a w  r e q u i r e s  a n d  a l l  t h a t  w e ' v e  

a s k e d  f o r  i n  o u r  r e v i e w  s o  f a r  is d e m o n s t r a t i o n  f r o m  t h e  
s t a t e  t h a t  y o u  h a v e  l a w s  o r  r e g u l a t i o n s  t h a t  m e e t  t h e s e  

m i n i m a l  r e q u i r e m e n t s .  O n e  o f  t h e  c o u r s e s  o f  a c t i o n  s u g g e s t e d  

to u s  l a s t  y e a r  w h e n  t h i s  p r o c e s s  b e g a n ,  w a s  t h a t  t h e  S t a t e  

h a s  h i s t o r i c a l l y ,  p r o v i d e d  t h i s  t y p e  o f  p r e f e r e n c e  to i t s  

r u r a l  r e s i d e n t s  a n d  t h a t  D e p t ,  o f  I n t e r i o r  s h o u l d  l o o k  to t h e  
f a c t u a l  t r a c k  r e c o r d  o f  r e c e n t  y e a r s ,  w e  c a n  c o n c l u d e  o n  t h a t  

b a s i s  t h a t  y e s ,  i n d e e d ,  t h e  S t a t e  w a s  d o i n g  a n  a d e q u a t e  j o b  

i n  p r o v i d i n g  t h a t  r u r a l  p r i o r i t y  a n d  t h e r e f o r e ,  w e  c o u l d  
a p p r o v e  a s t a t e  p r o g r a m  w i t h o u t  a n y  f o r m  o f  s p e c i f i c  l a w s  o r  

r e g u l a t i o n s .  W e  c h o o s e  to r e j e c t  t h a t  a p p r o a c h  f o r  t w o  b a s i c  
r e a s o n s ,  o n e  l e g a l  a n d  o n e  p o l i c y .  F r o m  t h e  l e g a l  

p e r s p e c t i v e ,  t h e  s t a t u t e  r e q u i r e s  us to d e t e r m i n e  w h e t h e r  o r  

n o t  t h e  s t a t e  h a s  l o s s  o f  g e n e r a l  a p p l i c a b i l i t y  to i m p l e m e n t  

S e c t i o n s  8 0 3 - 8 0 5 ,  a n d  f a c t u a l  t r a c k  r e c o r d  a n d  p o l i c i e s  a n d  
s v c h  a s  t e r m s  o f  d o  n o t  c o n s i t i t u t e  l a w s  o f



g e n e r a l  a p p l i c a b i l i t y ,  w e  c o u l d  n o t  s a t i s f y  a f e d e r a l  c o u r t  

o f  l a w  t h a t  w e  h a d  d o n e  a n  a d e q u a t e  a n d  a p p r o p r i a t e  j o b  o f  

r e v i e w  if a l l  w e  b r o u g h t  in w a s  t h e  f a c t u a l  t r a c k  r e c o r d .  

I t ' s  o n e  o f  t h o s e  c r a z y  c i r c u m s t a n c e s  i n  w h i c h  y o u  n e e d  a 
r e g u l a t i o n  r a t h e r  t h a n  t h e  f a c t s .  T h e  s e c o n d  r e a s o n ,  f r o m  a 

p o l i c y  p r e s p e c t i v e ,  w e  f o u n d  e v e n  m o r e  p e r s u a s i v e .  W e  d i d  

n o t  w a n t  to e n g a g e  in a t h o r o u g h  r e v i e w  o f  t h e  S t a t e ' s  t r a c k  
r e c o r d  o n  f i s h  a n d  g a m e  m a n a g e m e n t  a n d  t r y  t o  d e t e r m i n e  b y  

l o o k i n g  o v e r  y o u r  s h o u l d e r  w h e t h e r  o r  n o t  y o u  h a d  d o n e  a j o b  
o n  a r e s o u r c e  b y  r e s o u r c e  b a s i s  t o  s a t i s f y  r u r a l  p r i o r i t y .  
F r a n k l y ,  w e  a r e  n o t  e q u i p p e d  t o  d o  t h a t  j o b ,  w e  d i d  n o t  

p o s s e s s  t h e  r e q u i s i t e  e x p e r t i s e  to g o  t h r o u g h  t h e  p r o c e s s  a n d  

s a y ,  " w e l l ,  i n  g a m e  a r e a  X y o u  d i d n ' t  g i v e  e n o u g h  m o o s e  t o  
t h i s  p a r t i c u l a r  g r o u p  o r  in f i s h i n g  a r e a  Y y o u  d i v i e d  u p  t h e  

r e s o u r c e  i n c o r r e c t l y  a n d  n o t  i n  k e e p i n g  w i t h  f e d e r a l  
s t a t u t e " .  W e  d i d  n o t  p o s s e s s  t h e  e x p e r t i s e  to e n g a g e  in t h a t  

t y p e  o f  r e v i e w ,  w e  d i d n ' t  t h i n k  it w a s  a p p r o p r i a t e  o f  t h e  
f e d e r a l  g o v e r n m e n t  to s e c o n d - g u e s s  y o u r  t r a c k  r e c o r d .  M o r e  

i m p o r t a n t ,  w h e n  it c a m e ,  if a t  s o m e  s t a g e  o f  t h e  g a m e ,  t h i s  

w h o l e  p r o c e s s  e n d s  u p  in c o u r t ,  w h i c h  w e  r e g a r d  a s  a p r e t t y  

g o o d  p r o s p e c t ,  w e  d i d  n o t  w a n t  to b e  g o i n g  to s o m e  f e d e r a l  

j u d g e  a n d  h a v i n g  t h a t  f e d e r a l  j u d g e  l o o k  o v e r  o u r  s h o u l d e r  a t  
t h e  n a t u r e  o f  t h e  f a c t u a l  r e v i e w  t h a t  w e  c o n d u c t e d  t h e  
p r o g r a m .  C o n s e q u e n t l y  w e  h a v e  l i m i t e d  o u r  r e v i e w  to a l e g a l  

r e v i e w ,  w h i c h  is w h y  s i n c e  l a s t  A u g u s t ,  y o u ' v e  b e e n  d e a l i n g  

w i t h  o u r  f r i e n d l y  s o l i c i t o r s  r a t h e r  t h a n  o u r  f o l k s  f r o m  t h e  

W i l d l i f e  S e r v i c e  o r  o t h e r  r e s o u r c e  e x p e r t s  t h a t  w e  p o s s e s s .  

A l l  w e  a r e  l o o k i n g  f o r  i s  d o e s  t h e  s t a t e  h a v e  l a w s  o r  

r e g u l a t i o n s  t h a t  e s t a b l i s h  t h e  r e g i o n a l  c o u n c i l  s y s t e m  a n d  
p r o v i d e  f o r  a r u r a l  p r i o r i t y  w i t h  c u s t o m a r y  a n d  t r a d i t i o n a l  

c r i t e r i a .  T h a t ' s  a l l  w e ' v e  l o o k e d  fo r ,  t h a t ' s  a s  f a r  a s  o u r  

r e v i e w  i s  g o i n g  t o  g o .  R e g a r d i n g  i m p l e m e n t a t i o n ,  a n d  
o b v i o u s l y  w e ' v e  t r i e d  to k e e p  o u r  r e v i e w  to a b a r e  s t a t u t o r y  
r e q u i r e m e n t s ,  w e ' v e  a l s o  r e c e i v e d  m a n y  q u e s t i o n s  a b o u t  h o w  if 

t h e  s t a t e  h a s  t h i s  t y p e  o f  p r i o r i t y ,  c o d i f i e d  i n  a 
r e g u l a t i o n ,  w h a t  s o r t  o f  g u i d e l i n e s  r e g a r d i n g  i m p l e m e n t a t i o n ,  

w h a t  s o r t  o f  p r a c t i c a l  o n  t h e  g r o u n d  e f f e c t s  w i l l  t h a t  
r e g u l a t i o n  h a v e .  F r a n k l y ,  w e  d o n ' t  k n o w .  T h a t  is s o m e t h i n g  

w e  L a v e  r e f r a i n e d  f r o m  e n g a g i n g  in b e c a u s e  it is p r e t t y  c l e a r  

i n  o u r  m i n d  t h a t  t h e  s t a t u t o r y  s c h e m e  o u t l i n e d  i n  T i t l e  8 

d e f e r s  t h o s e  j u d g e m e n t s  to t h e  S t a t e  o f  A l a s k a ,  a n d  t h e  s t a t e  

o f  c o u r s e ,  h a s  c h o s e n  t o  d e f e r  t h o s e  j u d g e m e n t s  t o  t h e s e  

b o a r d s .  I t  i s  e s s e n t i a l l y  t h e  s t a t e ' s  j o b  a n d  t h e  s t a t e ' s  

r e s p o n s i b i l i t y  t o  d e f i n e  r u r a l .  T h e  o n l y  g u i d e l i n e s  in t h e  

l e g i s l a t i v e  h i s t o r y  r e g a r d i n g  w h a t  r u r a l  m e a n s  is o n e  p h r a s e  
i n  t h e  S e n a t e  c o m m i t t e e  r e p o r t  t h a t  s a y s  " A n c h o r a g e ,  

F a i r b a n k s ,  K e t c h i k a n  a n d  J u n e a u  a r e n ' t  a n d  D i l l i n g h a m ,  

B a r r c w ,  B e t h e l ,  K o t z b u e ,  N o m e  arc". N o w  t h a t  o b v i o u s l y  is 

o n e  c r i t e r i a ,  t h e r e  is n o t h i n g  in t h e  l e g i s l a t i v e  h i s t o r y  
r e g a r d i n g  w h a t  is c u s t o m a r y  a n d  t r a d i o n a l  is, t h a t ' s  c l e a r l y  

y o u r s ,  a n d  o f  c o u r s e ,  t h e  s t a t u t e  a l s o  r e f e r s  to n o n w a s t e f u l  

l e v e l s  o f  t a k i n g .  T h a t  a g a i n ,  i s  a d e t e r m i n a t i o n  f o r  t h e  
s t a t e  t o  m a k e .  C o n s e q u e n t l y ,  a l l  t h a t  w e  n e e d  is t h e  

a s s u r a n c e  in s o m e  l a w  o r  r e g u l a t i o n  t h a t  y o u  w i l l  p r o v i d e  t h e  

a d e q u a t e  r u r a l  p r i o r i t y  a n d  t h e n  in t e r m s  o f  h o w  t h a t  is to



b e  s p e c i f i c a l l y  i m p l e m e n t e d ,  t h e  s t a t u t e  c l e a r l y  c o n f e r s  

t h o s e  d e c i s i o n s  o n  y o u ,  a n d  a s  a m a t t e r  o f  p o l i c y  w e  w o u l d  

l i k e  v e r y  m u c h  t o  h a v e  t h o s e  d e c i s i o n s  c o n f e r r e d  o n  y o u  
b e c a u s e ,  f r a n k l y ,  w e  d o n ' t  p o s s e s s  t h e  r e q u i s i t e  e x p e r t i s e .

R e g a r d i n g  t h e  t i m i n g ,  t h e  c o n s e q u e n c e s  o f  a p p r o v a l ,  

d i s a p p r o v a l .  W e  m a d e  it v e r y  c l e a r  in a l l  o f  t h e  m e e t i n g s  
t h a t  w e ' v e  b e e n  c o n d u c t i n g ,  s t a r t i n g  l a s t  A u g u s t ,  t h a t  a l l  w e  

n e e d  is t h e s e  m i n i m a l  r e q u i r e m e n t s .  A n d  t h e  s t a g e  w h e r e  w e  

a r e  n o w  is t h a t  e i t h e r  o n e  o f  t h e  a p p r o a c h e s  o u t l i n e d  b y  J o h n  
G i s b e r g  w o u l d  s a t i s f y  o u r s e l v e s .  I w i l l  s a y  t h a t  f r o m  s o r t  

o f  a s e l f i s h  p e r s p e c t i v e ,  w e  w o u l d  p r e f e r  w h a t  I c a l l ,  f o r  

l a c k  o f  b e t t e r  t e r m ,  a " o n e  t i e r "  a p p r o a c h  t h a t  w o u l d  s i m p l y  

r e c o g n i z e  a n d  p r o v i d e  a p r i o r i t y  to r u r a l  s u b s i s t e n c e  w i t h o u t  
t r y i n g  t o  d e f i n e  a n d  e s t a b l i s h  a s e c o n d  c a t e g o r y  o f  o t h e r  

s u b s i s t e n c e .  T h a t  i s  t h e  c l e a n e s t  w a y  f o r  u s ,  i t  i s  

a b u n d e n t l y  c l e a r  t h a t  w o u l d  b e  in f u l l  c o m p l i a n c e  w i t h  T i t l e  

8. H o w e v e r ,  b a s e d  o n  t h e  p r o c e s s  t h a t  w e  h a v e  g o n e  t h r o u g h ,  

w e  a r e  f u l l y  p r e p a r e d  to a c c e p t  w h a t  I c a l l  t h e  " t w o  t i e r "  
s y s t e m ,  w h i c h  is e m b o d i e d  in t h e  p r o p o s e d  r e g u l a t i o n  t h a t  is 

in y o u r  b o o k ,  w h i c h  o f  c o u r s e  is t h e  m i n o r  m o d i f i c a t i o n s  m a d e  

t o  y o u r  D e c e m b e r  p o l i c y  s t a t e m e n t  a n d  h a v e  t h a t  m o d i f i e d  
p o l i c y  s t a t e m e n t  r e c a s t  a s  a r e g u l a t i o n .  A s  t h e  l e t t e r  f r o m  

t h e  S e c r e t a r y  to t h e  G o v e r n o r  o n  F e b r u a r y  25, i n d i c a t e d ,  if 
t h a t  p a r t i c u l a r  p r o p o s a l  is e n a c t e d  a s  a r e g u l a t i o n  b y  t h e  

b o a r d s ,  u p o n  o u r  f o r m a l  r e c e i p t  o f  n o t i f i c a t i o n  f r o m  e i t h e r  

t h e  c o m m i s s i o n e r ,  t h e  b o a r d s ,  o r  t h e  g o v e r n o r ,  t h a t  t h a t  is 

n o w  a b i n d i n g  r e g u l a t i o n  o n  t h e  S t a t e  o f  A l a s k a .  T h e  
S e c r e t a r y  w i l l  i m m e d i a t e l y  i s s u e  t h e  l e t t e r  o f  a p p r o v a l  a n d  

t h e  r e s o n s i b i l i t i e s  f o r  i m p l e m e n t i n g  t h i s  p r o g r a m  w i l l  r e m a i n  

f i r m l y  in t h e  S t a t e .  I g u e s s  I c a n ' t  e m p h a s i z e  e n o u g h  h o w  

m u c h  w e  w i s h  t o  d o  t h a t ,  t h a t ' s  o u r  p r i m a r y  d e s i r e .  T h e  
r e a s o n  t h e  S e c r e t a r y  h a s  a s k e d  m e  t o  c o m e  u p  f o r  t h e s e  

m e e t i n g s ,  t o  p a s s  t h a t  o n .  O b v i o u s l y  i f  p a s s a g e  o f  t h a t  
p r o p o s a l  o r  s o m e t h i n g  s i m i l a r  t h a t  p r o v i d e s  f o r  t h e  r u r a l  

p r i o r i t y .  I f  t h a t  g o e s ,  w e  o b v i o u s l y  a r e  in a p o s i t i o n  to 

a p p r o v e .  I g u e s s  t h e  o t h e r  s i d e  o f  t h e  c o i n ,  w h a t  a r e  t h e  

c o n s e q u e n c e s  o f  i n a c t i o n  o r  s o m e  a c t i o n  t h a t  d o e s  n o t  
e s t a b l i s h  a s u f f i c i e n t l y  c l e a r ,  s u f f i c i e n t l y  f i r m  r u r a l  

p r i o r i t y .  Y o u  k n o w  t h e  A c t  b a s i c a l l y  s a y s  t h a t  t h e  S e c r e t a r y  
is s u p p o s e d  t o  g r a n t  t h e  s t a t e  o n e  y e a r  to p u t  a p r o g r a m  in 

p l a c e ,  a n d  i f  a t  t h e  e n d  o f  o n e  y e a r ,  a p r o g r a m  is n o t  i n  

p l a c e ,  t h a t  t h e  D e p t ,  w a s  m a n d a t e d ,  a n d  I g u e s s  I s h o u l d  

e m p h a s i z e  t h a t  it w a s  n o n d i s c r e t i o n a r y ,  it w a s  m a n d a t e d  to 

s t e p  i n  a n d  b e g i n  t o  u n d e r t a k e  a s u b s i s t e n c e  m a n a g e m e n t  
p r o g r a m  o n  f e d e r a l  l a n d s .  W e  r e c e i v e d  t h e  s t a t e ' s  s u b m i s s i o n  

o n  D e c e m b e r  2, e x a c t l y  o n e  year, a f t e r  e n a c t m e n t  o f  t h e  A l a s k a  

L a n d s  B i l l .  W e  h a v e  b e e n  e n g a g e d  Ln t h e  r e v i e w  p r o c e s s  s i n c e  
a n d  c o n s e q e n t l y  h a v e  h e l d  o f f  a n d  h a v e  c o n d u c t e d  n o  p l a n n i n g  
a n d  n o  a c t i v i t i e s  in t e r m s  o f  p r e p a r i n g  f o r  a n y  c o n t i n g e n c i e s  

s u c h  a s  f e d e r a l  i n t e r v e n t i o n  a n d  a s s u m p t i o n  o f  m a n a g e m e n t .  
H o w e v e r ,  t h e  c l o c k  is t i c k i n g  o n  us a n d  w e  f e e l  t h a t  s o m e t i m e  

v e r y  s o o n  w e  a r e  g o i n g  t o  h a v e  t o  t a k e  so.'.e a c t i o n  a n d  

d e t e r m i n e  w h e t h e r  t h e  s t a t e  i s  in c o m p l i a n c e  o r  n o t  i n  
c o m p l i a n c e .  . o n s e q u e n  t l y , i f  a t  t h e  c o n c l u s i o n  o f  t h e



m e e t i n g s ,  w e  h a v e  n o t  r e c e i v e d  f r o m  the s t a t e  s o m e  f o r m  o f  

r e g u l a t i o n  o r  l a w  t h a t  e s t a b l i s h e s  t h e  p r i o r i t y  in p r o p e r  

f a s h i o n  t h a t  c o n f o r m s  w i t h  t h e  f e d e r a l  s t a t u t e .  W e  w i l l  b e  

s h o r t l y  b e  f o r c e d  to i s s u e  s o m e  k i n d  o f  p r e l i m i n a r y  f i n d i n g  
o f  n o n c o m p l i a n c e ,  s c h e d u l e  a h e a r i n g  w i t h i n  a m a t t e r  o f  d a y s  

in w h i c h  w e  w i l l  t a k e  t e s t i m o n y ,  I t h i n k  w e  w i l l  p r o b a b l y  

h a v e  to h a v e  it h e r e  in t h e  s t a t e ,  r e g a r d i n g  w h e t h e r  o r  n o t  

t h e  s t a t e  p r o g r a m  d o e s  c o m p l y  w i t h  T i t l e  8. F o l l o w i n g  t h a t  

h e a r i n g ,  t h e  S e c r e t a r y  w i l l  r e n d e r  h i s  d e c i s i o n .  O b v i o u s l y  
if t h i s  d e c i s i o n  is t h a t  t h e  s t a t e  is in n o n c o m p l i a n c e ,  w e  

w i l l  h a v e  t o  b e i n g  o n  a v e r y  f a s t  b a s i s  t h e  t o o l i n g  u p  t o  

a s s u m e  t h e  m a n a g e m e n t  a u t h o r i t y  o n  f e d e r a l  l a n d s  a n d  o f  

c o u r s e ,  w e  w i l l  h a v e  to e s t a b l i s h  f u r t h e r  p r o v i s i o n s  o f  8 0 5 ,  
t h e  r e g i o n a l  c o u n c i l  s y s t e m  t h a t  r i g h t  n o w  is s e t  u p  u n d e r  

s t a t e  l a w .  W e  d o n ' t  u n d e r t a k e  t h a t  a c t i v i t y  v e r y  l i g h t l y .  
W e  d o n ' t  u n d e r t a k e  it w i t h  m u c h  r e l i s h .  It is s o m e t h i n g  t h a t  

w e  h o p e  to a v o i d  a t  a l l  c o s t s .  B u t  n o n e t h e l e s s  it is v e r y  

e x p l i c i t ,  n o n d i s c r e t i o n a r y  r e q u i r e m e n t  o f  t h e  l a w  a n d  if w e  

f a i l  t o  a c t ,  a n y  p a r t y  c a n  g o  t o  c o u r t  a n d  g e t  a w r i t  o f  
m a n d a m u s  f o r c i n g  t h e  S e c r e t a r y  to d o  it. F r a n k l y ,  o n e  o f  t h e  

c o n c e r n s  w e  h a v e  a n d  t h e r e  h a v e  b e e n  v a r i o u s  p o i n t s  o f  v i e w  

e x p r e s s e d  t h a t  w e l l ,  t h a t  t h e  D e p t ,  c o u l d  t a k e  a r a t h e r  

m i n i m a l  b a c k  o f  t h e  h a n d  a p p r o a c h .  W e  w o u l d n ' t  h a v e  to d o  

m u c h  i n  t e r m s  o f  a s s u m i n g  t h i s  m a n a g e m e n t  a u t h o r i t y  o n  

f e d e r a l  l a n d s .  T h a t  t y p e  o f  a p p r o a c h  f r i g h t e n s  u s  a n d  it 
f r i g h t e n s ,  I c o u l d  s u m  it j p  in t w o  w o r d s  " f e d e r a l  c o u r t s " .  

W e  a r e  c o n c e r n e d  t h a t  if t h e  n e c e s s i t y  f o r  f e d e r a l  a s s u m p t i o n  

c a m e  t o  p a s s ,  a n d  w e  e n g a g e d  i n  w h a t  I c a l l  a " m i n i m a l i s t  
a p p r o a c h " ,  it e v e r  s o  b a r e l y  s a t i s f i e d  t h e  r e q u i r e m e n t s  in 

t h e  A c t ,  t h a t  w e  m a y  w e l l  b e  h a u l e d  i n t o  f e d e r a l  c o u r t .  I 

t h i n k  t h e  c h a n c e s  o f  t h a t  a r e  f a i r l y  h i g h .  If w e  g e t  b e f o r e  
s o m e  f e d e r a l  j u d g e ,  I h a v e  a s n e a k i n g  s u s p i c i o n  w e  m i g h t  e n d  

u p  b e f o r e  t h e  j u c . g e s  in t h e  D i s t r i c t  o f  C o l u m b i a ,  t h e  
p r o s p e c t s  o f  a j u d g e  f i n d i n g  t h a t  t h e  D e p t ,  h a s  f a i l e d  t o  

c o m p l y  w i t h  i t s  o b l i g a t i o n s  u n d e r  t h e  p r o v i s i o n s  o f  T i t l e  8 

a n d  t h e n  t h e  j u d g e  t a k e  it u p o n  h i m s e l f  to s a y  " D e p t ,  y o u ' v e  

a c t e d  b a d  f a i t h ,  I'm a s s u m i n g  m a n a g e m e n t  o f  t h e  p r o g r a m . "  
W e  i . n m k  t h e  p r o s p e c t s  a n d  t h e  c h a n c e s  b y  o u r  i n a c t i o n  o f  o u r  

o b l i g a t i o n  u n d e r  T i t l e  8, t h a t  t h i s  w o u l d . e n d  u p, t h e r e  is a 
g o o d  p r o s p e c t  o f  h a v i n g  t h i s  w h o l e  t h i n g  e n d  u p  u n d e r  t h e  

j u r i s d i c t i o n  o f  a f e d e r a l  j u d g e  in t h e  D i s t r i c t  o f  C o l u m b i a .  

W e  w o u l d  r e g a r d  t h a t  a s  a n  u n m i t i g a t e d  t r a v e s t y  a n d  w o u l d  d o  
a l l  in o u r  p o w e r  to s e e  t h a t  t h a t  d o e s  n o t  c o m e  to p a s s .

L e t  m e  j u s t  b a s i c a l l y  c o n c l u d e  a n d  p r e p a r e d  t o  a n s w e r  a n y  

q u e s t i o n s  y o u  m i g h t  h a v e .  W e  a r e  f u l l y  c o m m i t t e d  to s t a t e  

m a n a g e m e n t .  Y o u ' r e  t h e  p e o p l e  w i t h  t h e  e x p e r t i s e ,  n o t  

o u r s e l v e s .  W e  w i l l  h a v e  t o  e n g a g e  in a r e a l  s c r a m b l e  t o  
c a t c h  u p  e f f o r t  i f  t h i s  r e s p o n s i b i l i t y  i s  t h r u s t  o n  u s. W e  

t h i n k  t h 3 1 t h e  f e d e r a l  l a w  e s t a b l i s h  s o m e  b a s i c  m i n i m u m  
r e q u i r e m e n t s  t h a t  w e  b e l i e v e  t h e  s t a t e ,  f r o m  a p o l i c y  

p r e s p e c t i v e  h a s  b e e n  d o i n g  t h i s  f o r  y e a r s ,  a n d  t h a t  in 

e s s e n s e ,  w h a t  t h i s  r e g u l a t i o n  d o e s  is m e r e l y  c o d i f y  t h e  

a c t u a l  e n a c t e d  p o l i c y  o f  m a n y  y e a r s .  C o n s e q u e n t l y ,  w e  w o u l d  
t h i n k  t h a t  t h a t  w o u l d  h a v e  r a t h e r  m i n i m a l  i m p a c t s  w i t h i n  t h e



s t a t e .  W e  w o u l d  h o p e  t h a t  t h e  s t a t e  w o u l d  t a k e  a p p r o p r i a t e  

a c t i o n .  T h a t  w e  w o u l d  a p p r o v e  t h e  p r o g r a m  o n  a v e r y  E a s t  

t r a c k  b e c a u s e  w e  a r e  c o m m i t t e d  t o  s t a t e  m a n a g e m e n t ,  a s  
e v i d e n c e d  b y  t h e  r e c e n t  m e m o r a n d u m  o f  u n d e r s t a n d i n g  t h a t  w e  
e x e c u t e d  b e t w e e n  o u r  F i s h  & W i l d l i f e  S e r v i c e  a n d  t h e  A l a s k a  

D e p t ,  o f  F i s h  & G a m e  r e g a r d i n g  s t a t e  i n v o l v e m e n t  in r e f u g e  

m a n a g e m e n t .  W® a r e  c u r r e n t l y  n e g o t i a t i n g  a s i m i l a r  a g r e e m e n t  
w i t h  t h e  P a r k s  J e r v i c e  r e g a r d i n g  f i s h  a n d  g a m e  m a n a g e m e n t  in 

t h e  N a t i o n a l  P a r k  a r e a s .  It's c o m m o n  k n o w l e d g e  t h a t  w e  a r e  

w o r k i n g  v e r y  h a r d  t o  a t t e m p t  t o  r e t u r n  m a r i n e  m a m m a l  
m a n a g e m e n t  to t h e  p e o p l e  o f  t h e  s t a t e  o f  A l a s k a .  A g a i n ,  y o u  

a r e  t h e  p e o p l e  w h o  p o s s e s s  t h e  e x p e r t i s e .  W e  w o u l d  l i k e  to 

a s s u r e  t h a t  o u r  S e c r e t a r y ' s  p o l i c y  o f  t r y i n g  t o  g e t  t h e s e  

t h i n g s  b a c k  in t h e  h a n d s  o f  t h e  p e o p l e  w i t h  t h e  e x p e r t i s e  c a n  

b e  c o n t i n u e d  a n d  t h e  w a y  to b e s t  c o n t i n u e  t h a t  is f o r  us to 
h a v e  t h e  s t a t e  e n a c t  t h e  a p p r o p r i a t e  l a w s  a n d  r e g u l a t i o n s  

*-hat w o u l d  p e r m i t  u s  to c e r t i f y  c o m p l i a n c e  w i t h  T i t l e  8. 
T h a n k  y o u  m u c h .

B M :  B i l l ,  f r o m  y o u r  r e a d i n g  o f  t h e  l a w  t h e r e ,  d o e s  t h e  s t a t e

o n l y  h a v e  o n e  c h a n c e  to a c t u a l l y  c o m p l y ,  t h e  l a n g u a g e  j u s t  

s a y s  t h a t  w i t h i n  o n e  y e a r  t h e  s t a t e  c o m p l i e s  t h e n  
( i n a u d i b l e )  a s s u m e  t h i s  t h i n g  u n d e r  t h e  g u i d e l i n e s ,  y o u ' r e  

s a y i n g  t h a t  y o u  k n o w ,  t h a t  t h i s  is w h e r e  ( i n a u d i b l e )  is h e r e  
n o w ,  b u  e i t h e r  w e  h a v e  to t a k e  s o m e  a c t i o n  a t  t h i s  m e e t i n g  

t o  d e c i d e  w h e t h e r  w e  c h o o s e  t o  c o m p l y  o r  n o t .  B u t ,  f o r  
e x a m p l e ,  if w e  c h o o s e  n o t  t o  c o m p l y  a t  t h i s  t i m e ,  w o u l d  t h e r e  

b e  a n  o p p o r t u n i t y ,  s a y  a y e a r  f r o m  n o w  o r  f i v e  y e a r s  f r o m  n o w  

f o r  t h e  s t a t e  t o  s a y  " O K ,  w e ' v e  r e t h o u g h t  t h i s  w h o l e  t h i n g  
a n d  m a y b e  w e  w’iil  ( i n a u d i b l e ) .

H o r n e :  T h e  s t a t u t e  is n o t  e x p l i c i t l y  c l e a r .  It is v e r y  c l e a r  

t h a t  it s a y s  o n e  y e a r .  O u r  g e n e r a l  b e l i e f  is t h a t  t h e r e  m a y  

w e l l  b e  a n  o p p o r t u n i t y  t h a t  if t h e  s t a t e  d i d  n o t  c o m p l y  a t  
t h i s  s t a g e ,  f o r  t h e  s t a t e  to c o m e  i n t o  c o m p l i a n c e  a t  a f u t u r e  

s t a g e  a n d  r e s u b m i t  s o m e t h i n g  to t h e  S e c r e t a r y .  S o  t h a t  I 

t h i n k  t h a t  t h e r e  i.s a p o s s i b i l i t y  o f  f u t u r e  c o m p l i a n c e  b y  

t h e  s t a t e .  M y  m a j o r  c o n c e r n  i s  t h a t  I d o n ' t  t h i n k  t h e  

s t a t u t e  is e x p l i c i t l y  c l e a r _ a n d  s o m e o n e  m a y  w e l l  a r g u e  t h a t  
t h e  d o o r  h a s  b e e n  c l o s e d .  O b v i o u s l y  f r o m  a p r a c t i c a l  
s t a n d p o i n t ,  w e  d o n ' t  e n g a g e  f r a n k l y  in t h e  f e d e r a l  m a n a g e m e n t  
e f f o r t s ,  w e  d o n ' t  t h i n k  t h a t  w o u l d  b e  g o o d  f o r  t h e  r e s o u r c e ,  

w e ' d  m u c h  p r e f e r  f o r  t h e  s t a t e  t o  t a k e  a p p r o p r i a t e  a c t i o n  
n o w .
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Origi.nal sponsor: Ru les/Governo r

IN THE H O U S E  BY THE RESOURCES COMMITTEE

CS F O R  HOUSE BILL NO. 288 (Resources)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

FO U R T E E N T H  L E G I S L A T U R E  - FIRST SESSION

A  BILL

F o r  an Act entitled: "An A c t  relating  to the taking of fish and game

for subsistenc e and p e r sonal use; and providing 

for an effective date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. FINDINGS. The legislature finds that

(1) the taking of fish stocks and game p op ulations for personal 

and f a mily consu mption and r e l a t e d  uses is essential to the health, safety, 

a n d  g e n e r a l  w e lfare  of A l a s k a n s  domi ciled in rural communities or rural 

areas in w h i c h  the taking of fish and game for such uses is a significant 

p a r t  of the economy of the c o m m unity or area; and

(2) the taking of fish stocks and game populations  for personal, 

sport, and commercial uses is also of economic and rec rea t i o n a l  importance

to Alask ans who reside an ywhere in the state.

* Sec. 2. AS 16.05.251(a) is amended to read:

(a) The Board of Fisheries m a y  adopt r egulatio ns it considers 

a d v i sable in accordance w i t h  the A d m i n i s t r a t i v e  Procedure  Act (AS 44.- 

62) for

(1) setting apart fish reserve areas, refuges and s a n c t u­

aries in the water s of the state over w h i c h  it has jurisdiction, 

subject to the approval of the legislature;

(2) establishing open and closed seasons and areas for the 

taking of fish;

(3) setting quotas, bag limits, harvest levels, and sex and 

size limitations on the taking of fish;
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(A) establi shing the means and methods employ ed in the

pursuit, capture and transport of fish;

<5) establi shing m a r k i n g  and identific ation requirements

for means u s e d  in pursuit, capture and transport of fish;

(6) classifying as commercial fish, sport f i s h , personal 

use fish, or predators or ot her categories essential for r e gulatory 

p u r p o s e s ;

(7) w a t e r s h e d  and h a bit at improvement, and management, 

conservation, protection, use, disposal, p r o p a g a t i o n  and stocking of 

fish;

(8) investig ating and determining the extent a nd effect of 

disease, predation, and c o m p e t i t i o n  among fish in the state, e x e r c i s­

ing control measures c o n s i d e r e d  n e c e ssary  to the resourc es of the 

state;

(9) prohibit ing and regulating the live capture, p o s s e s­

sion, transport, or release of n a tive or exotic fish or their eggs;

(10) esta blishing seasons, areas, quotas and m e thods of 

h a r v e s t  for aquatic plants;

(11) establishing the times and dates during w h i c h  the 

issuance of fishing licenses, permits and regist r a t i o n s  and the 

t ransfer of permits and registrat ions b e t w e e n  r e g i s t r a t i o n  areas is 

allowed; however, this p a r a g r a p h  does not apply to permits i ssued or 

t r a n s f e r r e d  un der AS 16.43j_

(12) p e r s o n a l  u s e  f i s h i n g .

* Sec. 3. AS 16.05.940(23) is ame nded to read:

(23) "subsistence u ses" means the customa ry and t raditional

n o n c o m m e r c i f  , u s e s  [IN A L A S K A ]  o f  w i ld, r e n e w a b l e  r e s o u r c e s  b y  a

r esident d o m i c i l e d  in a rural area of the state for direct p e r s o n a l  or

f amily c onsu m p t i o n  as food, shelter, fuel, clothing, tools, or 
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(4) establ i s h i n g  the means and methods e m p loy ed -in  the 

pursuit, capture and tr ansport of fish;

(5) establ i s h i n g  m a r k i n g  and i d e n tificat ion requirements 

for means u s e d  in pursuit, capt ure and transport of fish;

(6) c lassif ying as commercial fish, sport f i s h , p e r s o n al 

u se fish, or p redators or other categories essential for regulatory 

p u r p o s e s ;

(7) w a t e r s h e d  and habitat improvement, and management, 

conservation, protection, use, disposal, p r o p a g a t i o n  and stocking of 

fish;

(8) inves t i g a t i n g  and determining the e xt ent and effect of 

disease, predation, and c o m p e t i t i o n  among fish in the state, e x e r c i s­

ing control m e a s u r e s  consid e r e d  n e c e s s a r y  to the r e s o urces of the 

state;

(9) prohib i t i n g  a n d  regula ting the live capture, p o s s e s­

sion, transport, or release of native or exotic fish or their eggs;

(10) establ i s h i n g  seasons, areas, quotas and m e thod s of 

harvest for aquatic plants;

(11) estab l i s h i n g  the times and dates d urin g w h i c h  the 

issuance of fishing licenses, permits and r e g i s t r a t i o n s  and the 

transfer of permits and registratio ns b e t w e e n  r e g i s t r  at.von areas is 

allowed; however, this p a r a g r a p h  does n o t  apply to p e rmits issued or 

t ransferred  u n d e r  AS 16.43j_

(12) p e r sona l use f i s h i n g .

* Sec. .3. AS 16.05.940(23) is amended to read:

(23) "subs istence uses" means the customa ry and traditional

n o n c o m m e r c i a l  u s e s  [IN A L A S K A ]  o f  w i l d ,  r e n e w a b l e  r e s o u r c e s  b y  a

r e s i d ent domiciled in a rural area of the state for direct perso n a l  or

family c onsumption  as food, shelter, fuel, clothing, tools, or 

CSHB 2 8 8 (Res) -2-
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transportation, for the m a k i n g  and s e l l i n g  o f  h an dicraft articles out 

of n o n e d i b l e  b y -produc ts of fish and w i l d l i f e  resources taken for

personal or f amily  consumption, and for the c u s t o mary trade, barter, 

or s h a ring  for pe rso n a l  or family consumption; in [FOR THE PURPOSES 

OF] this p a r a g r a p h  [,]

(A) "family" means all persons  related by blood, 

m a r r i a g e ,  or adoption, and any p e r s o n  living w i t h i n  the household 

on a p e r m a n e n t  basis;

(B) "rural area" means a c o m m u n i t y  or area of the

state in w h i c h  the taking of fish or w i l d l i f e  for p e r sonal and

fa m i l y  c o n s u m p t i o n  is a significant c h a r a c t e r i s t i c  of the economy

of the commu n i t y  or area;

* Sec. 4. A S  16.05.940 is amended  by adding a n e w  p a r a g r a p h  to read:

(28) "personal use fishing" m e a n s  the taking, fishing for,

or p o s s e s s i o n  of finfish, shellfish, or o t h e r  fishe ry resources, by 

A l a s k a  r e s i d e n t s  for pe rso n a l  use and n o t  for sale or barter, with 

gill or dip net, seine, fish wheel, long line, or other similar means 

defined b y  the B o a r d  of Fisheries.

* Sec. 5. Th is Act takes effect imme d i a t e l y  in accordance w i t h  AS 01.- 

1 0 . 0 7 0 ( c ) .
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C IT Y  OF VALDEZ . ALASKA

RESOLUTION NO. 8512

A RES O L U T I O N  OF THE CITY OF VALDEZ, A L A S K A  

U R G I N G  IMMEDIATE PASSAGE OF SENATE BILL 231 

A N D  HOUSE BILL 288, RELATING TO SUBSISTENCE 

FISHERIES, BY THE A LASKA STATE LEGISLATURE

WHEREAS, the Supreme Court of the State of A l a s k a  recently 

found the A l a s k a  Board of Fisheries Regulation, 5 AAC 01.597 

inconsistent wi t h  the Legislative intent to provide guidelines 

for the p r o t ection of subsistence fishing, and

WHEREAS, the court found the regulation exceeds the 

authority d e l e g a t e d  to the Board because it operates too 

restrictively in nonsubsistence uses, and

WHEREAS, Governor Sheffield has proposed legislation in the 

form of Senate Bill 231 and House Bill 288 which provides the 

necessary d e f i n i t i o n  and clarification of the subsistence and 

nonsubsistence fishery issues, and

. f -r
WHEREAS, the economy of the City of Valdez is critically 

dependent on the revenue and employment resulting from the 

commercial a n d  sport fisheries, and

WHEREAS, the proposed Senate Bill 231 and House Bill 288 

when enacted will serve to the benefit of subsistence, personal 

use, commercial and sport fisheries, and the B o a r d’s management 

of Alaska's most valuable renewable resource.

NOW, THEREFORE, BE IT RESOLVED BY TKr, CITY C O U NCIL OF THE 

CITY OF VALDEZ, ALASKA, that

Section 1. There be immediate consideration and enactment 

of Senate Bill 231 and House Bill 288 as proposed by Governor 

Sheffield.

PASSED A ND APPROVED BY THE CITY COUNCIL OF THE CITY OF 

VALDEZ, A L A S K A  this 1st day of April, 1985.

CITY OF VALDEZ, A LASKA

ATTE! T:

//.

Ciip/Watson

City Manager/City Clerk



TESTIMONY OF CHUCK ROBINSON 

BEFORE THE HOUSE RESOURCES 

COMMITTEE ON APRIL 2, 1985



S U B S I S T E N C E  A F T E R  M A D I S O N

In the r e c e n t  c a s e  of M a d i s o n  v. A l a s k a  Dept, of F i s h  

a n d  G a m e ,  t h e  A l a s k a  S u p r e m e  C o u r t  r u l e d  t h a t  a s e t  of 

r e g u l a t i o n s  a d o p t e d  b y  t h e  A l a s k a  B o a r d  of  F i s h e r i e s  

c o n c e r n i n g  e l i g i b i l i t y  i n t o  the C o o k  I n l e t  S u b s i s t e n c e  

F i s h e r y  w e r e  u n l a w f u l  and i n c o n s i s t e n t  w i t h  the i n t e n t  of the 

c u r r e n t  s u b s i s t e n c e  law. The r e g u l a t i o n s  i n v a l i d a t e d  by the 

c o u r t  e x c l u d e d  t h e  m a j o r i t y  o f  s u b s i s t e n c e  u s e r s ,  m o s t l y  

K e n a i  P e n i n s u l a  r e s i d e n t s  f r o m  p a r t i c i p a t i o n  in t h e  C o o k  

I n l e t  S u b s i s t e n c e  F i s h e r y .  T h i s ,  t h e  c o u r t  d e c l a r e d ,  w a s  

c o n t r a r y  to the i n t e n t  and s p i r i t  of the state's s u b s i s t e n c e  

l a w s .

T o  f u l l y  u n d e r s t a n d  t h e  r u l i n g  o f  t h e  c o u r t ,  it is 

n e c e s s a r y  t o  r e v i e w  t h e  l a n g u a g e  o f  t h e  l a w ,  t h e  

c i r c u m s t a n c e s  w h i c h  s u r r o u n d e d  the p a s s a g e  of the law, and 

the f a c t s  and c i r c u m s t a n c e s  c o n c e r n i n g  the a p p l i c a t i o n  and 

i n t e r p r e t a t i o n  of the l a w  b y  the B o ard of F i s h e r i e s  w h i c h  led 

to the c o u rt's ruling. F u r t h e r ,  a n y  e n l i g h t e n e d  d i s c u s s i o n  

o f  s u b s i s t e n c e  f i s h i n g  c a n n o t  o c c u r  w i t h o u t  i n c l u d i n g  t h e  

r e l a t i o n s h i p  o f  th i s  f i s h e r y  w i t h  o t h e r  u s e s  of fish, s u c h  as 

s p o r t s  a n d  c o m m e r c i a l  f i s h i n g .  T h e  C o o k  I n l e t  s a l m o n  

f i s h e r i e s  p r o v i d e  t h e  b e s t  e x a m p l e  o f  s a l m o n  f i s h i n g  u s e r  

c o n f l i c t s  in t e r m s  of the m e a n s  and w a y s  th a t  the B o a r d  has 

used to r e s o l v e  or h e i g h t e n  and i n t e n s i f y  t h o s e  c o n f l i c t s .  

O n l y  by r e v i e w i n g  the law, the facts and the a p p l i c a t i o n  and 

i n t e r p r e t a t i o n  o f  t h e  l a w  b y  t h e  B o a r d  c a n  a n  a c c u r a t e  

p i c t u r e  of the M a d i s o n  d e c i s i o n  be d e p i c t e d .

T h e  c u r r e n t  s u b s i s t e n c e  l a w ,  a d o p t e d  b y  t h e  A l a s k a  

L e g i s l a t u r e in 1 9 7 8, is a f a i r l y  s i m p l e  law. It w a s  e n a c t e d  

by the L e g i s l a t u r e  in the s p i r i t  of c o o p e r a t i o n  w i t h  f e d e r a l  

l a w  a n d  is f o u n d e d  u p o n  s o u n d  s o c i a l  p o l i c y .  T h e  l a w  w a s  

p a s s e d  in l i g h t  o f  a n e e d  o n  t h e  p a r t  o f  Alaslcan p e o p l e  to 

p r o t e c t  s u b s i s t e n c e  u s e s  o f  f i s h  r e s o u r c e s  in f a c e  o f

c h a n g i n g  s o c i a l  and e c o n o m i c  d e v e l o p m e n t  b o u n d  to o c c u r  in

the s t a t e  w i t h  i n c r e a s e  in g r o w t h  and the n e e d  to c o n s e r v e

the fish s t o c k s  for s u s t a i n e d  y i e l d  p u r p o s e s .

T h e  l a w  p r o v i d e s  t h a t  t h e  B o a r d  of  F i s h e r i e s  m u s t



p e r m i t  s u b s i s t e n c e  use of fish u n l e s s  a f a c t u a l  d e t e r m i n a t i o n  

is m a d e  t h a t  s u c h  use is h a r m f u l  to or j e o p a r d i s e s  the fi s h  

s t o c k s  in q u e s t i o n .  If fish r e s o u r c e s  a r e  in s h ort supply, 

t h e n  s u b s i s t e n c e  use of the r e s o u r c e s  s h a l l  h a v e  a p r i o r i t y  

use o v e r  all o t h e r  b e n e f i c i a l  uses. If f i s h  r e s o u r c e s  are in 

s u c h  s h o r t  s u p p l y  that o n l y  s u b s i s t e n c e  u s e s  c a n  be p e r m i t t e d  

o n  f i s h  s t o c k s  t h e n ,  t h o s e  s u b s i s t e n c e  u s e r s  w h o  h a v e  a 

c u s t o m a r y  n e e d  and d e p e n d e n c e  on the s t o c k s ,  l i v e  c l o s e s t  to 

the r e s o u r c e  and h a v e  no o t h e r  a l t e r n a t e  a v a i l a b l e  r e s o u r c e s  

f o r  u s e  h a v e  a p r i o r i t y  of u s e  o v e r  all o t h e r  s u b s i s t e n c e  

u s e r s  o n  t h e s e  r e s o u r c e s .  U n t i l  s u c h  t i m e  t h a t  t h e  f i s h  

r e s o u r c e  is in s u c h  s c a r c i t y  t h a t  o n l y  s u b s i s t e n c e  u s e  is 

a l l o w e d  a n d  t h e r e  is n o t  e n o u g h  f i s h  to  g o  a r o u n d  a m o n g  

s u b s i s t e n c e  u s e r s  a n y  A l a s k a  r e s i d e n t  is e l i g i b l e  to o b t a i n  a 

s u b s i s t e n c e  p e r m i t .

T h e  l a w  e s t a b l i s h e s  a t w o  tier or t w o  c l a s s  c a t e g o r y  of 

s u b s i s t e n c e  users. T h e  f i r s t  tier is the g e n e r a l  class, to 

w h i c h  a n y  r e s i d e n t  m a y  b e l o n g  and the s e c o n d  tier, w h i c h  is 

the p r e f e r r e d  class, w h i c h  o n l y  c e r t a i n  r e s i d e n t s  m a y  q u a l i f y  

for. A n y  A l a s k a n  r e s i d e n t  is e l i g i b l e  f o r  a s u b s i s t e n c e  

p e r m i t  at s u c h  t i m e s  w h e n  fi s h  s t o c k s  are a b u n d a n t  and ev e n  

w h e n  f i s h  s t o c k s  m a y  be low, but not n e c e s s a r i l y  d e p l e t e d  to 

t h e  p o i n t  o f  s e v e r e  j e o p a r d y .  O n l y  c e r t a i n  r e s i d e n t s  m a y  

q u a l i f y  f o r  p r e f e r r e d  s u b s i s t e n c e  s t a t u s ,  b a s e d  o n  

d e p e n d e n c y ,  l o c a l  r e s i d e n c y ,  a n d  a l t e r n a t e  a v a i l a b l e  

r e s o u r c e s ^  W h e n  f i s h  r e s o u r c e s  a r e  s o  l o w  t h a t  o n l y  

s u b s i s t e n c e  u s e  is a l l o w e d  o n  t h e s e  r e s o u r c e s ,  s p o r t s  a n d  

c o m m e r c i a l  use h a v e  b e e n  p r o h i b i t e d  and t h e r e  are not e n o u g h  

fish s t o c k s  to a d e q u a t e l y  s u p p l y  s u b s i s t e n c e  use. F u r t h e r /  

if the B o a r d  d e t e r m i n e s  that s u b s i s t e n c e  use m a y  j e o p a r d i z e  

the v i a b i l i t y  of a v a i l a b l e  fish s t o c k s  t h i s  use m a y  too be 

e l i m i n a t e d .

T h e  s u b s i s t e n c e  l a w  d e f i n e s  s u b s i s t e n c e  f i s h i n g  as the 

t a k i n g  o f  f i s h  b y  l o n g l i n e ,  s e i n e ,  f i s h w h e e l ,  g i l l  n e t  or 

o t h e r  m e a n s  d e f i n e d  b y  t h e  B o a r d  f o r  s u b s i s t e n c e  u s es. 

S u b s i s t e n c e s  u s e s  a r e  d e f i n e d  a s  t h o s e  c u s t o m a r y  a n d



t r a d i t i o n a l  uises of fish in A l a s k a  for d i r e c t  p e r s o n a l  and 

f a m i l y  consunrrption for food, s h e l t e r ,  c l o t h i n g ,  fuel, tools, 

or t r a n s p o r t a t i o n ,  for the m a k i n g  and s e l l i n g  of h a n d i c r a f t  

a r t i c l e s  o u t  o f  n o n e d i b l e  b y - p r o d u c t s  of f i s h  r e s o u r c e s  t a k e n  

for p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ,  and for c u s t o m a r y  trade, 

b a r t e r ,  or s h a r i n g  of t h e s e  r e s o u r c e s  for p e r s o n a l  or f a m i l y  

c o n s u m p t i o n .  S u b s i s t e n c e  use c o v e r s  a w i d e  r a n g e  of p e r s o n a l  

use of fi s h  r e s o u r c e s .

T h e  l a w  w a s  a d o p t e d  in r e s p o n s e  to a n u m b e r  of f a c t o r s  

t h a t  h a d  o c c u r r e d  a n d  w e r e  o c c u r i n g  i n  t h e  a r e a  o f  

c o n s e r v a t i o n ,  u t i l i z a t i o n  and d e v e l o p m e n t  of fish and g a m e  

r e s o u r c e s  in AJlaska d u r i n g  the 1970's. In 1972 G o v e r n o r  Bill 

Egan's a d m i n i s t r a t i o n  e s t a b l i s h e d  a s t a t e - w i d e  p o l i c y  w i t h i n  

the D e p a r t m e n t  o f  Fi s h  and G a m e  th a t  m a d e  s u b s i s t e n c e  use by 

A l a s k a  r e s i d e n t s  o f  f i s h  a n d  g a m e  r e s o u r c e s  t h e  h i g h e s t  

p r i o r i t y  u s e  d u r i n g  r e s o u r c e  s h o r t a g e s .  T h i s  p o l i c y  w a s  

e s t a b l i s h e d  o n e  y e a r  a f t e r  C o n g r e s s  e n a c t e d  the A l a s k a  N a t i v e  

La n d  C l a i m  S e t t l e m e n t  A c t  (ANSCA) and at the i n f a n c y  of the 

A l a s k a  o i l  p - i p e l i n e  b o o m .  D u r i n g  t h e  s a m e  y e a r  t h e  

c o n s t i t u t i o n a l  a m e n d m e n t  a l l o w i n g  l i m i t e d  e n t r y  into Ala s k a ' s  

c o m m e r c i a l  fisiheries w a s  r a t i f i e d  and the c o m m e r c i a l  f i s h e r y  

e n t r y  l a w  w a s  p a s s e d .

B e t w e e n  1 9 7 2  and 1981, A l a s k a  e x p e r i e n c e d  a d r a m a t i c  

i n c r e a s e  in p o p u l a t i o n .  B y  1 9 8 0  t h e r e  w e r e  a p p r o x i m a t e l y  

4 0 0 ,000 p e o p l e  l i v i n g  in the state. A l s o  m a n y  t h o u s a n d s  of 

p e o p l e  v i s i t e d  t h e  s t a t e  e a c h  year. In 19 7 6  C o n g r e s s ,  a f t e r  

the e l e c t i o n  of P r e s i d e n t  C a r t e ^  p r o p o s e d  the A l a s k a  N a t i o n a l  

I n t e r e s t  L a n d  C o n s e r v a t i o n  A c t  ( A N I L C A ) .  T h e  p r o p o s e d  

l e g i s l a t i o n ,  e n a c t e d  in 1980 w a s  in p a r t  the r e s u l t  of the
I

t r a n s f e r  of f e d e r a l  l a n d s  to the s t a t e  and n a t i v e  A l a s k a n s  

u n d e r  S e c t i o n  D - 2  of ANSCA. T h e  A N I L C A  l e g i s l a t i o n  c r e a t e s  a 

s u b s i s t e n c e  u s e  p r i o r i t y  o n  f i s h  a n d  g a m e  r e s o u r c e s  o n  

f e d e r a l  l a n d s  a n d  w a t e r  w i t h i n  A l a s k a .  In 1 9 7 8  t h e  A l a s k a  

l e g i s l a t u r e  in a n  a t t e m p t  to p r o t e c t  s u b s i s t e n c e  us e s  and to 

c o n s e r v e  on s t a t e  f i s h  a n d  g a m e  r e s o u r c e s  e n a c t e d  t h e  

s u b s i s t e n c e  l a w .  In p a r t  the s u b s i s t e n c e  use p r i o r i t y  w a s  

e t a b l i s h e d  to c o m p l y  w i t h  f e d e r a l  law.



D e s p i t e  t h e  e s t a b l i s h m e n t  o f  t h e  1 9 7 2  s u b s i s t e n c e  

p o l i c y  and the p a s s a g e  of the 1978 s u b s i s t e n c e  law, the B o a r d  

of F i s h e r i e s  c o n t i n u e d  to r e g u l a t e  A l a s k a  f i s h e r i e s  in s u c h  a 

w a y  t h a t  c o m p l e t e l y  i g n o r e d  t h e  m a n d a t e  o f  t h e  s o c i a l  

p o l i c i e s  on s u b s i s t e n c e  use of  f i s h  r e s o u r c e s .  E v e n  d u r i n g  

p e r i o d s  of s h o r t a g e s  the B o a r d  f a i l e d  to a l l o w  s u b s i s t e n c e  

f i s h i n g  to be t h e  p r i o r i t y  us e .  T h e  C o o k  I n l e t  s a l m o n  

f i s h e r y  is a p r i m e  e x a m p l e  of the B o a r d ' s  r e l u c t a n c e  d u r i n g  

the late 1970's and e a r l y  1980's to a c c o m m o d a t e  s u b s i s t e n c e  

use of t h e s e  res o u r c e s .

In 1 9 7 7  t h e  B o a r d  of F i s h e r i e s  e s t a b l i s h e d  t h e  U p p e r  

C o o k  I n l e t  m a n a g e m e n t  plan. T h i s  p l a n  w a s  u s e d  b y  the B o a r d  

to a l l o c a t e  C o o k  I n l e t  s a l m o n  s t o c k s  b e t w e e n  s p o r t s  a n d  

c o m m e r c i a l  f i s h e r m e n  u ntil it w a s  i n v a l i d a t e d  by the S u p r e m e  

C o u r t  in 1 9 8 1 .  T h e  p l a n  e s s e n t i a l l y  a l l o c a t e d  C o o k  I n l e t  

s a l m o n  s t o c k s  b e t w e e n  s p o r t  a r l  c o m m e r c i a l  u s e  b a s e d  u p o n  

s e a s o n a l  f i s h  m o v e m e n t s .  T h e  p l a n  d i d  n o t  i n c l u d e  a n y  

s p e c i f i c  a l l o c a t i o n s  for s u b s i s t e n c e  use. T h e  p l a n  w a s  

a d o p t e d  b y  t h e  B o a r d  in r e s p o n s e  to p o l i t i c a l  p r e s s u r e s  

p l a c e d  u p o n  it by the A n c h o r a g e  c h a p t e r  of the I s a a c  W a l t o n  

L e a g u e ,  an i n t e r n a t i o n a l  o r g a n i z a t i o n  c o m p r i s e d  m o s t l y  o f  

r e c r e a t i o n a l  f i s h e r m e n  and h u n t e r s  and o u t d o o r  e n t h u s i a s t s .  

The a r g u m e n t  put f orth in s u p p o r t  of  the p l a n  w a s  th a t  C o o k  

I n l e t  ki n g  and s i l v e r  s a l m o n  r e s o u r c e s  s h o u l d  be a l l o c a t e d  to 

s p o r t s  use on  a p r i o r i t y  b a s i s  b e c a u s e  s p o r t s  u s e r s  o u t n u m b e r  

c o m m e r c i a l  u s e r s  and the s p o r t  use d e m a n d  is g r o w i n g .  T h r e a t s  

w e r e  m a d e  to t h e  B o a r d  t h a t  if it d i d  n o t  a d o p t  t h e  p l a n  

s p o r t f i s h e r m e n  w o u l d  urge a r e f e r e n d u m  v o t e  o n  the s u b j e c t  or 

g e t t h e  L e g i s l a t u r e  to a d o p t  t h e  p o l i c i e s  o u t l i n e d  in t h e  

plan.

T h e  p l a n  a l l o c a t e d  all s a l m o n  f o u n d  in U p p e r  C o o k  I n l e t  

p r i o r  to J u n e  30 to e x c l u s i v e  s p o r t  u s e  a n d  a l l  s a l m o n  

d e s t i n e d  to s p a w n  on the K e n a i  P e n i n s u l a  a f t e r  A u g u s t  15 to 

p r i o r i t y  s p o r t  use. All s a l m o n  m o v i n g  in U p p e r  C o o k  I n l e t  

b e t w e e n  J u l y  1 a n d  A u g u s t  15 is p r i m a r i l y  for c o m m e r c i a l  

f i s h i n g  u s e ,  e x c e p t  c e r t a i n  s a l m o n  s t o c k s  w h i c h  m u s t  b e



m i n i m i z e d  in the c o m m e r c i a l  h a r v e s t .  N o  s p e c i f i c  p r i o r i t y  

a l l o c a t i o n s  w e r e  m a d e  in the p l a n  for s u b s i s t e n c e  use of C o o k  

I n l e t  s a l m o n  stocks.

The s t o c k s  m o v i n g  in U p p e r  C o o k  I n l e t  p r i o r  to J u n e  30 

are the m a j o r i t y  of C o o k  I n l e t  ki n g  s a l m o n  and o t h e r  r u n s  of 

red s a l m o n .  A f t e r  A u g u s t  15 the s t o c k s  m o v i n g  in U pper C o o k  

I n l e t  a r e  m o s t l y  f a l l  s i l v e r  s a l m o n .  B e t w e e n  J u l y  1 a n d  

A u g u s t  15 the U p p e r  C o o k  I n l e t  s a l m o n  s t o c k s  are c o m p r i s e d  

m o s t l y  o f  re d ,  p i n k  a n d  c h u m  s a l m o n .  H o w e v e r ,  t h e r e  a r e  

s t o c k s  of s i l v e r  and king s a l m o n  p r e s e n t .  The K e nai R i v e r  

king s a l m o n ,  for insta n c e ,  is p r e s e n t  d u r i n g  July, t h o u g h  it 

is a m u c h  s m a l l e r  run of s a l m o n  th a n  the e a r l y  runs p r e s e n t  

p r i o r  to J u n e  30.

Th e  C o o k  I n l e t  s a l m o n  s u b s i s t e n c e  f i s h e r y  until 1977 

w a s  o p e n e d  b y  r e g u l a t i o n  to a n y  A l a s k a n  r e s i d e n t .  I t  h a d  

b e e n  in e x i s t e n c e  s i n c e  t e r r i t o r i a l  d a y s  and w a s  o p e n e d  in 

p r a c t i c a l l y  a l l  a r e a s  o f  t h e  i n l e t .  T h e  s e a s o n s  w e r e  f r o m  

e a r l y  M a y  u n t i l  D e c e m b e r  31, u n t i l  the e a r l y  1960's w h e n  the 

s e a s o n s  w e r e  s h o r t e n e d  a l o n g  w i t h  c o m m e r c i a l  a n d  s p o r t s  

f i s h i n g  s e a s o n s  to p r o t e c t  f o r  c o n s e r v a t i o n  p u r p o s e s  t h e  

d e p l e t e d  e a r l y  run of C o o k  I n l e t  k i n g  s a l m o n .  F r o m  the m i d  

1960's u n t i l  1978 the s e a s o n  o p e n e d  in the N o r t h e r n  d i s t r i c t  

of the I n l e t  f r o m  J u n e  30 u n t i l  S e p t e m b e r  21 and in the r e s t  

o f  t h e  I n l e t  f r o m  A u g u s t  15 u n t i l  D e c e m b e r  31. T h e  o p e n  

p e r i o d s  w e r e  the s a m e  as the o p e n  c o m m e r c i a l  f i s h i n g  p e r i o d s .  

The m e t h o d  of s u b s i s t e n c e  h a r v e s t  w a s  w i t h  set g i l l  nets, one 

p e r  p e r m i t  h o l d e r ,  r a n g i n g  in s i z e  f r o m  20 to 35 f a t h o m s .  

T h e  bag l i m i t  or q u o t a  per p e r m i t  h o l d e r  w a s  no m o r e  t h a n  50 

s a l m o n .  T h e  s u b s i s t e n c e  f i s h e r y  p r i m a r i l y  t h r o u g h o u t  i t,s 

h i s t o r y  t a r g e t e d  o n  k i n g  a n d  s i l v e r  s a l m o n ,  t h o u g h  o t h e r  

s p e c i e s  in s m a l l e r  q u a n t i t i e s  w e r e  a l s o  h a r v e s t e d .

The lead p l a i n t i f f s  in the M a d i s o n  case, G e n e  M a d i s o n  

and L o u i s  G J o s u n d  are A l a s k a  r e s i d e n t s  l i v i n g  in N o r t h  K e n a i  

a n d  H o m e r  r e s p e c t i v e l y .  E a c h  h a s  b e e n  a s u b s i s t e n c e  

f i s h e r m a n  s i n c e  the m i d  1940's. T h e y  and o t h e r s  s i m i l a r  to 

t h e m ,  h a v e  r e g u l a r l y  s u b s i s t e n c e  f i s h e d  f o r  s a l m o n  f o r  

p e r s o n a l  and f a m i l y  c o n s u m p t i o n  as f o o d  ever s i n c e  s e t t l i n g



in A l a s k a  n e a r l y  40 y e a r s  ago. In a d d i t i o n  to s a l m o n ,  t h e y  

h a v e  us e d  o t h e r  n a t u r a l  r e s o u r c e s  s u c h  as w o o d ,  coal, b e r r i e s  

and w i l d l i f e  for s u b s i s t e n c e  p u r p o s e s  for food and fuel.

In 1977 the B o a r d  by r e g u l a t i o n  e l i m i n a t e d  the H o m e r  

s u b s i s t e n c e  fishery. The e l i m i n a t i o n  of the f i s h e r y  w a s  d o n e  

in r e s p o n s e  to s p o r t f i s h i n g  p r e s s u r e ,  m a i n l y  f r o m  A n c h o r a g e  

s p o r t s f i s h e r m e n  w h o  w a n t e d  no c o m p e t i t i o n  f r o m  s u b s i s t e n c e  

u s e r s  o n  t h e i r  take of fall s i l v e r  s a l m o n  in the H o m e r  area. 

L o u i s  G J o s u n d  a n d  o t h e r  s u b s i s t e n c e  f i s h e r m e n  w e n t  to 

S u p e r i o r  C o u r t  a n d  r e q u e s t e d  a n  i n j u n c t i o n  a g a i n s t  t h e  

e l i m i n a t i o n  of  t h e  H o m e r  s a l m o n  s u b s i s t e n c e  f i s h e r y .  T h e  

c o u r t  a f t e r  f i n d i n g  t h a t  t h e  B o a r d ' s  a c t i o n  w a s  u n j u s t ,  

e n j o i n e d  t h e  e n f o r c e m e n t  o f  t h e  r e g u l a t i o n  c l o s i n g  t h e  

f i s h e r y .

I n  1 9 7 8 ,  l e s s  t h a n  t w o  m o n t h s  a f t e r  t h e  c u r r e n t  

s u b s i s t e n c e  l a w  w e n t  i n t o  e f f e c t ,  t h e  B o a r d  a d o p t e d  

r e g u l a t i o n s  e l i m i n a t i n g  a l l  of t h e  s u b s i s t e n c e  f i s h e r i e s  

a l o n g  the E a s t e r n  s h o r e  of C o o k  I n l e t  a n d  s e v e r e l y  r e s t r i c t e d  

the ge> r, area, and q u o t a  for the H o m e r  s u b s i s t e n c e  fishery. 

T h i s  a c t i o n  w a s  t aken to a c c o m m o d a t e  a n d  p r i o r i t i z e  s port use 

of fall s i l v e r  salmon. Ag a i n ,  L o u i s  G J o s u n d  w e n t  to c o u r t  to 

e n j o i n  the r e g u l a t i o n s  and a g a i n  the S u p e r i o r  C o u r t  ruled in 

f a vor o f  G J o s u n d  and a g a i n s t  the Board.

P u r s u a n t  to the 1977 s a l m o n  m a n a g e m e n t  pl a n  the B o a r d  

in 1978 a d o p t e d  r e g u l a t i o n s  p e r m i t t i n g  the s p o r t  use of e a r l y  

S u s i t n a  R i v e r  d r a i n a g e  king s a l m o n .  It r e f u s e d  to a l l o w  a n y  

s u b s i s t e n c e  or c o m m e r c i a l  use of t h e s e  r e s o u r c e s .  In 1979 a 

g r o u p  of  T y o n e k  r e s i d e n t s  r e q u e s t e d  of the B o a r d  to a l l o w  a 

s u b s i s t e n c e  f i s h e r y  o.i t h e s e  stocks. T h e  B o a r d  d e n i e d  tfte 

r e q u e s t  in l i g h t  of m u c h  o b j e c t i o n  by A n c h o r a g e  s p o r t  f i s h i n g  

i n t e r e s t  g r o ups. In 1980 the T y o n e k  r e s i d e n t s ,  m o s t l y  p e o p l e  

f r o m  a s m a l l  I n d i a n  v i l l a g e  l o c a t e d  on the n o r t h w e s t  s h ore of 

C o o k  I n l e t ,  b r o u g h t  s u i t  a g a i n s t  t h e  B o a r d  c l a i m i n g  t h a t  

t h e i r  c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  f i s h e r y  for k i n g  

s a l m o n  s h o u l d  be a l l o w e d  if tb_ B o a r d  w a s  g o i n g  to a l l o w  

s p o r t  u s e  of t h e s e  stocks. T h e  S u p e r i o r  C o u r t  ruled in f a v o r



of the p e o p l e  of T y o n e k  and o r d e r e d  the B o a r d  to o p e n  a king 

s a l m o n  s u b s i s t e n c e  f i s h e r y  in the T y o n e k  area. As a r e s u l t  

o f  t h e  rulingiftthe T y o n e k  c a s e ,  t h e  B o a r d  w a s  f o r c e d  to 

a d d r e s s  s u b s i s t e n c e  f i s h i n g  in all o t h e r  p a r t s  of the C o o k  

I n l e t  and to p r o v i d e  for s u b s i s t e n c e  use. In 1980 the B o a r d  

o p e n e d  the T y o n e k  f i s h e r y  and o p e n e d  a s u b s i s t e n c e  f i s h e r y  

a l o n g  t h e  E a s t e r n  s h o r e  o f  C o o k  I n l e t .  H o w e v e r ,  t h e  a r e a  

o p e n e d  a l o n g  E a s t e r n  C o o k  I n l e t  w a s  in a p l a c e  th a t  w a s  rock 

s t r e w n ,  e x t r e m e l y  m u d d y  and t e r r i b l y  i n a c c e s s i b l e .  A g a i n ,  

the B o a r d  w a s  sued in S u p e r i o r  Court. T h i s  t i m e  the B o a r d  

r e a c h e d  a c o m p r o m i s e  a n d  o u t  o f  c o u r t  s e t t l e m e n t  w i t h  t h e  

l i t i g a n t s  a n d  o p e n e d  t h e  f i s h e r y  in a n  a r e a  t h a t  w a s  m o r e  

s u i t a b l e  to s u b s i s t e n c e  f i s h i n g .  T h e  s e r i e s  of c o u r t  c a s e s  

a g a i n s t  t h e  B o a r d  e x e m p l i f i e s  t h e  B o a r d  r e s i s t a n c e  to 

p r o t e c t i n g  s u b s i s t e n c e  use of C o o k  I n l e t  s a l m o n  r e s o u r c e s  as 

m a n d a f d by  the Eg a n  p o l i c y  and the s u b s i s t e n c e  law.

By  1981, the B o a r d  w a s  c o n v i n c e d  t h a t  s u b s i s t e n c e  use

o f  s a l m o n  w a s  to be p e r m i t t e d  in C o o k  I n l e t  d e s p i t e  t h e

o p p o s i t i o n  f r o m  s p o r t  i n t e r e s t  g r o u p s .  H o w e v e r ,  the B o a r d  w a s

s t i l l  l o o k i n g  for a w a y  to a l l o w  the u s e  in its m o s t  n a r r o w

form, so as n o t  to u p s e t  the s p o r t s  f i s h i n g  p r i o r i t y  set f o r t h

in the m a n a g e m e n t  plan. T h e  m e a n s  t h a t  it f o u n d  to a c c o m p l i s h

t h i s  o b j e c t i v e  w a s  the i n t e r p r e t a t i o n  of  the w o r d s  c u s t o m a r y

and t r a d i t i o n a l  use as f o u n d  in the c u r r e n t  s u b s i s t e n c e  law.

T h e  B o a r d  i n t e r p r e t e d  t h o s e  w o r d s  to m e a n  t h a t  o n l y  r u r a l

r e s i d e n t s  in  t r e  C o o k  I n l e t  r e g i o n  w e r e  e l i g i b l e  t o

p a r t i c i p a t e  in the s u b s i s t e n c e  f i s h e r y  and o n l y  a r e a s  c l o s e

to r u r a l  c o m m u n i t i e s  w o u l d  be o p e n  to s u b s i s t e n c e  fi s h i n g .

The o n l y  rural a r e a s  and r e s i d e n t s  t h a t  the B o a r d  f o u n d  to
£

e x i s t  in C o o k  I n l e t  w e r e  T y o n e k ,  P o r t  G r a h a m ,  a n d  E n g l i s h  

B a y .  T h e s e  c o m m u n i t i e s  a r e  p r e d o m i n a n t l y  n a t i v e  in 

c o m p o s i t i o n  and are isolated. T h e  o n l y  a c c e s s  to t h e s e  a r e a s  

is by  w a t e r  or air travel. T h e  r e s t  of the K e n a i  P e n i n s u l a  

a r e a s  w e r e  c o n s i d e r e d  u r b a n  and t h e i r  r e s i d e n t s  i n e l i g i b l e  to 

p a r t i c i p a t e  in s u b s i s t e n c e  f i s h i n g .  T h i s  i n c l u d e d  c o m m u n i t i e s  

s u c h  as  C l a m  G u l c h ,  p o p u l a t i o n  1 0 0 ,  N i n i l c h i k ,  p o p u l a t i o n  

200, a n d  o t h e r  P e n i n s u l a  c o m m u n i t i e s  l i k e  H o m e r ,  K e n a i ,



S o l d o t n a ,  S e w a r d ,  a n d  N o r t h  K e n a i .  A l s o  t h e  w h o l e  o f  t h e  

M a t - S u  v a l l e y  w h i c h  b o r d e r s  the I n l e t  w a s  c o n s i d e r e d  u r b a n  

a l o n g  w i t h  the A n c h o r a g e  c o m m u n i t y .  N o n e  of the r e s i d e n t s  of 

t h e s e  a r e a s  c o u l d  q u a l i f y  for s u b s i s t e n c e  f i s h i n g  p e r m i t s  and 

n o  a r e a s  n e a r  t h e s e  c o m m u n i t i e s  w e r e  o p e n  to s u b s i s t e n c e  

f i s h i n g .  As  a r e s u l t  of the Boar d ' s  1981 s u b s i s t e n c e  f i s h i n g  

r e g u l a t i o n s  the m a j o r i t y  of the C o o k  I n l e t  s u b s i s t e n c e  u s e r s  

w e r e  e x c l u d e d  f r o m  t h e  s u b s i s t e n c e  s a l m o n  a n d  o t h e r  

s u b s i s t e n c e  f i s h e r i e s  i n c l u d i n g  h a l i b u t ,  h e r r i n g ,  b o t t o m  fish 

a n d  s m e l t  f i s h e r i e s .

P r i o r  to 1 9 7 8  s u b s i s t e n c e  f i s h i n g  w a s  d e f i n e d  by l a w  as 

the t a k i n g  of f i s h  by  l o n g l i n e ,  g i l l  net, f i s h w h e e l ,  s e i n e  or 

o t h e r  m e a n s  as d e f i n e d  by the B o a r d  for p e r s o n a l  use, n o t  for 

b a r t e r  or sale. T h e  1978 l a w  c h a n g e d  the d e f i n i t i o n  to the 

t a k i n g  of  f i s h  b y  s u c h  m e a n s  f o r  s u b s i s t e n c e  u s e s ,  w h i c h  

i n c l u d e s  b a r t e r  t r a d e  and s e l l i n g  of n o n e d i b l e  p a r t s  o f  fish 

as h a n d i c r a f t s .  At  the i n s i s t e n c e  of  the A t t o r n e y  G e n e r a l ' s  

o f f i c e ,  the B o a r d  m a d e  a d i s t i n c t i o n  b e t w e e n  s u b s i s t e n c e  use 

a nd p e r s o n a l  u s e  a n d  a d o p t e d  the n a r r o w e s t  i n t e r p r e t a t i o n  of 

the s u b s i s t e n c e  l a w  in o r d e r  to e x c l u d e  t h e  m a j o r i t y  of the 

s u b s i s t e n c e  us e r s .  It f o u n d  th a t  o n l y  the r e s i d e n t s  of the 

t h r e e  v i l l a g e s  of T y o n e k ,  P o r t  G r a h a m ,  a n d  E n g l i s h  B a y  h a d  a 

h i s t o r y  of s u b s i s t e n c e  use of C o o k  I n l e t  s a l m o n .

I n  1 9 8 1  M a d i s o n ,  G J o s u n d  a n d  o t h e r  C o o k  I n l e t  

s u b s i s t e n c e  f i s h e r m e n  b r o u g h t  s u i t  in t w o  S u p e r i o r  C o u r t s  to 

e n j o i n  t h e  e n f o r c e m e n t  of the B o a r d  of F i s h e r i e s  s u b s i s t e n c e  

r e g u l a t i o n s .  S u p e r i o r  Cou.’t J u d g e  P a u l  J o n e s  p r e s i d e d  o v e r  a 

c a s e  b r o u g h t  in H o m e r  and S u p e r i o r  C o u r t  J u d g e  V i c t o r  C a r l s o n  

p r e s i d e d  o v e r  a n o t h e r  c a s e  b r o u g h t  in K e n a i .  J u d g e  Jonfes 

r u l e d  t h a t  the s u b s i s t e n c e  c r i t e r i a  w e r e  v a l i d ,  h o w e v e r ,  the 

B o a r d ' s  a p p l i c a t i o n  o f  t h e s e  c r i t e r i a  v i o l a t e d  e q u a l  

p r o t e c t i o n  of t h e  l a w s  and w a s  n o t  b a s e d  o n  a f a c t u a l  f i n d i n g  

t h a t  it w a s  n e c e s s a r y  to e x c l u d e  H o m e r  s u b s i s t e n c e  f i s h e r m e n  

to p r o t e c t  s u b s i s t e n c e  f i s h i n g  in T y o n e k ,  P o r t  G r a h a m  a n d  

E n g l i s h  B a y .  J u d g e  C a r l s o n  r u l e d  t h a t  e v e n  t h o u g h  t h e  

B o a L d ' s  c r i t e r i a  w e r e  v a l i d ,  t h a t  t h e  B o a r d ' s  e x c l u s i o n  o f



U p p e r  C o o k  I n l e t  s u b s i s t e n c e  f i s h e r m e n  w a s  w i t h o u t  d u e  

p r o c e s s  o f  l a w  a n d  r e m a m d e d  t h e  c a s e  to t h e  B o a r d  w i t h  a 

r ^ e s t  t o  p r o v i d e  a p e r s o n a l  u s e  f i s h e r y  f o r  t h e s e  

f i s h e r m e n .  In M a r c h  of  3. 9 8 2 ,  t h e  B o a r d  p u r s u a n t  to J u d g e  

C a r l s o n ' s  r u l i n g ,  c r e a t e d  a p e r s o n a l  use f i s h e r y  on K a s i l o f  

r e d  s a l m o n  a n d  U p p e r  C o o k  I n l e t  f a l l  c o h o  s a l m o n ,  " h e  

p e r s o n a l  u s e  f i s h e r y  w a s  c r e a t e d  a s  a n  e x c e s s  " c h a r i t y "  

f i s h e r y  to be a c c o m m o d a t e d  o n l y  a f t e r  s u b s i s t e n c e ,  s p o r t s ,  

and c o m m e r c i a l  f i s h e r m e n  h a d  s a t i s f i e d  t h eir needs. A l s o ,  

the f i s h e r y  w o u l d  not pernr.it t r a d e  a n d  b a r t e r  of the f i s h e r y  

r e s o u r c e s .  H o w e v e r ,  the E i o m e r  s u b s i s t e n c e  f i s h e r y  r e m a i n e d  

o p e n  a n d  h a s  c o n t i n u e d  a s  a s u b s i s t e n c e  f i s h e r y  s i n c e  t h e  

Cour t ' s  ruling.

In 1983 the Kenai R i v e r  S p o r t s f i s h i n g  A s s o c i a t i o n ,  the 

s p o r t s  i n t e r e s t  g r o u p  of wir.ich B o a r d  m e m b e r  Bix B o n n e y  w a s  an  

o f f i c e r ,  b r o u g h t  s u i t  in K e n a i  S u p e r i o r  C o u r t  to h a l t  t h e  

f a l l  c o h o  p e r s o n a l  u s e  f i s h e r y .  T h e  c o u r t  i s s u e d  a 

r e s t r a i n i n g  o r d e r  a g a i n s t :  t h e  o p e r a t i o n  o f  t h e  f i s h e r y  in 

f a v o r  of B o n n e y ' s  group.

T h e n ,  in 1 9 8 5 ,  t h e  S u p r e m e  C o u r t  r e v e r s e d  the t w o  

S u p e r i o r  C o u r t  r u l i n g s  i n  t h e  M a d i s o n  a n d  G. J o s u n d  c a s e s ,  

d e c l a r i n g  t h e  B o a r d ' s  s u b s i s t e n c e  c r i t e r i a  a n d  t h e  

r e g u l a t i o n s  a d o p t e d  p u r s u a n b  t o  t h e m  i n v a l i d  and i n c o n s i s t e n t  

w i t h  the s u b s i s t e n c e  law.

It is f r o m  this S u p r e m e  C o u r t  r u l i n g  that m u c h  d e b a t e  

has f o l l o w e d  c o n c e r n i n g  s u b s i s t e n c e  use of fish and g a m e  and 

h a s  led the G o v e r n o r  to i n t r o d u c e  H o u s e  Bi l l  288. T h o u g h  the 

C o u rt's r u l i n g  is f a i r l y  cl =  a r  a n d  s i m p l e ,  s o m e  c o n f u s i o n  h a s  

b e e n  c r e a t e d  o v e r  the Assise. T h e  a l l e g e d  p u r p o s e  b e h i n d  HB
t

2 8 8  is to c l e a r  u p  t h e  c o n f u s i o n ,  b r i n g  s t a t e  l a w  i n t o  

c o m p l i a n c e .w i t h  A N I L C A ,  a n c  p r e v e n t  the e l i m i n a t i o n  of s p o r t s  

and c o m m e r c i a l  f i s h i n g  b e c r a u s e  o f  r u n a w a y  s u b s i s t e n c e  use. 

N o n e  o f  t h e  o b j e c t i v e s  c f  <:he G o v e r n o r ' s  b i l l  a r e  w e l l  

f o u n d e d .  I n d e e d ,  t h e  l e g i s l a t i o n  is n o t  e s s e n t i a l  n o r  

r e a s o n a b l y  n e e d e d  to deal w i t h  s u b s i s t e n c e  f i s h i n g  in Alaska.

T a k i n g  ^ a c h  a l l e g e d  p u r p o s e  f o r  t h e  p a s s a g e  of t h e  

l e g i s l a t i o n  o n e  a t  a t i m e  a n d  d i s c u s s i n g  t h e m  c o e n l y  a n d



r a t i o n a l l y  s h o u l d  convince m e m b e r s  of the L e g i s l a t u r e  that 

s u c h  l e g i s l a t i o n  is n o t  n e e d e d  a n d  m o r e o v e r  m a y  b e  

u n c o n s t i t u t i o n a l  under Alaska l a w .

It h a s  b e e n  a l l e g e d  b y  t h e  G o v e r n o r ' s  a d m i n i s t r a t i o n  

t h a t  u n l e s s  H B  2 8 8  is e n a c t e d  t h e  s t a t e ' s  s u b s i s t e n c e  l a w  

w i l l  n o t  be in c o m p l i a n c e  w i t h  A N I L C A  and t h i s  w i l l  lead to a 

t a k e o v e r  of m a n a g e m e n t  by the f e d e r a l  g o v e r n m e n t  of Alaska 

f i s h  a n d  g a m e  r e s o u r c e s  and a d e n i a l  to the s t a t e  of certain 

f e d e r a l  r e v e n u e s  intended for m a n a g e m e n t  of sea m a m m a l s  and 

s p o r t s  f i s h i n g .  T h i s  a l l e g a t i o n  is not f o u n d e d  on the truth.

On A p r i l  6, 1982, Under S e c r e t a r y  of  t h e  D e p a r t m e n t  of 

t h e  I n t e r i o r  B i l l  H o r n  g a v e  a p r e s e n t a t i o n  to the j o i n t  

B o a r d s  of F i s h  and G a m e  at a j o i n t  B o a r d  m e e t i n g  in Anchorage 

A t t a c h e d  to th i s  d o c u m e n t  are t h e  t r a n s c r i b e d  c o m m e n t s  of Mr. 

H o r n  m a d e  to t h e  B o a r d s  c o n c e r n i n g  w h a t  a c t i o n s  t h e  B o a r d  

n e e d e o  -o t a k e  to be in c o m p l i a n c e  w i t h  A N I L C A .  In h i s  

p r e s e n t a t i o n  M r .  H o r n  m a d e  i t  p e r f e c t l y  c l e a r  t h a t  

r e g u l a t i o n s  a d o p t e d  by the B o a r d s  w h i c h  e n c o m p a s s  either a 

o n e  cier or t w o  t i e r  s u b s i s t e n c e  use a p p r o a c h  to subsi s t e n c e  

u s e r s  w o u l d  s a t i s f y  the f e d e r a l  r e q u i r e m e n t s  of ANILCA. The 

o n e  t i e r  a p p r o a c h  w o u l d  make o n l y  r u r a l  r e s i d e n t s  eligible to 

b e  s u b s i s t e n c e  users. The t w o  t i e r  a p p r o a c h  w o u l d  a llow any 

A l a s k a  r e s i d e n t  to q u a l i f y  u n t i l  s u c h  t i m e  t h a t  fish 

r e s o u r c e s  a r e  so  l o w  th a t  o n l y  s u b s i s t e n c e  u s e  can be 

p e r m i t t e d  a n d  t h e  s u p p l y  of f i s h  s t o c k s  a v a i l a b l e  is n o t  

e n o u g h  to r e a s o n a b l y  a c c o m m o d a t e  all s u b s i s t e n c e  users. Then 

a p r i o r i t y  b e t w e e n  subsi s t e n c e  u s e r s  c a n  be e s t a b l i s h e d  for 

s u b s i s t e n c e  u s e s ,  b a s e d  u p o n  c u s t o m a r y  d e p e n d e n c e  on the 

r e s o u r c e ,  l o c a l  r e s i d e n c y ,  a n d  a l t e r n a t i v e  a v a i l a b l e *  

r e s o u r c e s .

T h e  B o a r d  o p t e d  f o r  t h e  o n e  t i e r  a p p r o a c h  to 

s u b s i s t e n c e  use. T h e  court in M a d i s o n  r e v i e w e d  the one tier 

a p p r o a c h  o f  t h e  B o a r d  a n d  r e j e c t e d  t h a t  a p p r o a c h  as 

i n c o n s i s t e n t  w i t h  i n t e n t  of t h e  c u r r e n t  l a w .  T h e  c o u r t  

d e c l a r e d  t h a t  the c u r r e n t  s u b s i s t e n c e  l a w  i n t e n d s  a two tier 

a p p r o a c h  o n  t h e  i s s u e  of e l i g i b i l i t y  i n t o  t h e  s u b s i s t e n c e



f i s h e r i e s .  T h e  t w o  tier a p p r o a c h  e m b o d i e d  in t h e  l a w  is 

c o n s i s t e n t  w i t h  a n d  in c o m p l i a n c e  w i t h  A N I L C A .  In fact, the 

c o u r t  s t a t e d  t h a t  o u r  l a w  i s  n o t  i n t e n d e d  to l i m i t  

s u b s i s t e n c e  u s e r s  to r u r a l  r e s i d e n t s  o n l y ,  b u t  t h a t  a l l  

A l a s k a  r e s i d e n t s  c a n  qual i f y  f o r  a p e r m i t .  T h e  c o u r t  also 

f o u n d  t h a t  t h e  s u b s i s t e n c e  f i s h e r y  in w h i c h  M a d i s o n  h a d

p a r t i c i p a t e d  in for a p p r o x i m a t e l y  40 y e a r s  w a s  a c u s t o m a r y

a n d  t r a d i t i o n a l  u s e  of s a l m o n  f o r  p e r s o n a l  a n d  f a m i l y  

c o n s u m p t i o n  and o t h e r  s u b s i s t e n c e  uses. T h e  c l a i m  that the

c u r r e n t  l a w  is n o t  in c o m p l i a n c e  w i t h  A N I L C A  is p a t e n t l y

f a l s e .

T h e  n e x t  m i s r e p r e s e n t a t i o n  o f  t h e  M a d i s o n  d e c i s i o n  

c o n c e r n s  t h e  G o v e r n o r ' s  a d m i n i s t r a t i o n ' s  c l a i m  t h a t  

s u b s i s t e n c e  u s e  o f  f i s h  c a n n o t  b e  l i m i t e d  u n t i l  s u c h  t i m e  

t h a t  s p o r t s  a n d  c o m m e r c i a l  f i s h i n g  h a s  b e e n  e l i m i n a t e d .  This 

r e p r e s e n t a t i o n ,  l i k e  t h e  n o n c o m p l i a n c e  w i t h  A N I L C A  

r e p r e s e n t a t i o n ,  is unfounded. T h e  a d m i n i s t r a t i o n  h a s  either 

m i s t a k e n l y  or w i l f u l l y  c o n f u s e d  the i s s u e s  of use and users. 

T h e  t w o  a r e  d i s t i n c t l y  d i f f e r e n t .  S u b s i s t e n c e  use is 

i n t e n d e d  b y  t h e  c u r r e n t  l a w  t o  b e  c a r e f u l l y  m o n i t o r e d  and 

r e g u l a t e d .  T h i s  is c l e a r l y  s t a t e d  in t h e  p r e a m b l e  to t h e  

s u b s i s t e n c e  law. In the p r e a m b l e  it s t a tes:

I t  is i n  t h e  p u b l i c  i n t e r e s t  to c l e a r l y
e s t a b l i s h  s u b s i s t e n c e  u s e  a s  a p r i o r i t y  u s e  of 
A l a s k a ' s  f i s h  a n d  g a m e  r e s o u r c e s  and to r e c o g n i z e  
t h e  n e e d s ,  c u s t o m s  a n d  t r a d i t i o n s  o f  A l a s k a n
r e s i d e n t s .  T h e  l e g i s l a t u r e  f u r t h e r  f i n d s  t h a t  
b e n e f i c i a l  u s e  o f  t h o s e  r e s o u r c e s  b y  a l l  s t a t e  
r e s i d e n t s  s h o u l d  be  _ful^l_y m o ri t: £ £ £  <3 £rid_
r e g u l a t e d  w i t h  as much i n p u t  as p o s s i b l e  f r o m  T h e ’ 
a f f e c t e d  u s e r s ,  so that t h e  v i a b i l i t y  of f i s h  and 
g a m e  r e s o u r c e s  is n o t  t h r e a t e n e d  a n d  so t h a t  
r e s o u r c e s  a r e  c o n s e r v e d  in a m a n n e r  c o n s i s t e n t  w i t h  
t h e  s u s t a i n e d  y i e l d  p r i n c i p l e .

T h e  l e g i s l a t i v e  i n t e n t  t o  r e g u l a t e  s u b s i s t e n c e  u s e  in* 

o r d e r  t o  a v o i d  j e o p a r d y  to f i s h  s t o c k s  is a b u n d a n t l y  c l e a r .

T h e r e f o r e  s u b s i s t e n c e  u s e  o f  f i s h  r e s o u r c e s  c a n  b e  l i m i t e d  b y

b a g  l i m i t s ,  q u o t a s ,  t i m e ,  a r e a ,  a n d  o t h e r  m e a n s  a v a i l a b l e  to 

t h e  B o a r d  o f  F i s h e r i e s  w i t h o u t  t h e  e l i m i n a t i o n  o f  s p o r t s  o r  

c o m m e r c i a l  f i s h i n g .

I n  M a d i s o n ,  t h e  c o u r t  m e r e l y  s t a t e d  t h a t  b e f o r e  t h e  

B o a r d  m a y  l i m i t  p r i o r i t y  u s e  a m o n g  s u b s i s t e n c e  u s e r s ,  i t



m u s t  f a c t u a l l y  f i n d  t w o  things: 1) t h a t  it is n e c e s s a r y  to

r e s t r i c t  the t a k i n g  o f  fish for s u s t a i n e d  y i e l d  p u r p o s e s  and 

2) t h a t  e l i m i n a t i n g  s p o r t s  a n d  c o m m e r c i a l  u s e r s  w i l l  n o t  

a s s u r e  t h e  m a i n t e n a n c e  o f  f i s h  s t o c k s  f o r  s u s t a i n e d  y i e l d  

p u r p o s e s  and e s t a b l i s h i n g  a p r i o r i t y  a m o n g  s u b s i s t e n c e  u s e r s  

is al s o  n e c e s s a r y .  It is th i s  i n t e r p r e t a t i o n  of t h e  l a w  by  

t h e  c o u r t  t h a t  t h e  a d m i n i s t r a t i o n  h a s  c o n f u s e d  a n d  

m i s r e p r e s e n t e d .  It is not n e c e s s a r y  to e l i m i n a t e  s p o r t s  and 

c o m m e r c i a l  u s e  o f  f i s h  in o r d e r  to l i m i t  a n d  r e g u l a t e  

s u b s i s t e n c e  use. It is r e q u i r e d  to find t h a t  it is n e c e s s a r y  

to r e s t r i c t  the t a k i n g  of fish to a v o i d  d a m a g e  and h a r m  to 

t h e  s t o c k s  and t h a t  e l i m i n a t i n g  s p o r t s  and c o m m e r c i a l  us e s  

w i l l  n o t  a s s u r e  the v i a b i l i t y  to the s t o c k s  b e f o r e  t h e r e  is 

a n y  o c c a s i o n  to  l i m i t  s u b s i s t e n c e  f i s h i n g  to s e c o n d  t i e r  

p r e f e r r e d  or p r i o r i t y  s u b s i s t e n c e  u s e r s  as d i s t i n c t  f r o m  all 

s u b s i s t e n c e  users. T h e  c o n c e p t  o f  use and u s e r s  m u s t  be k e p t  

s e p a r a t e  in d i s c u s s i n g  the i n t e n t  of the law.

T h e  C o o k  I n l e t  s u b s i s t e n c e  f i s h e r y  h a s  n e v e r  p o s e d  a 

r e a l  a n d  s u b s t a n t i a l  t h r e a t  t o  s a l m o n  r e s o u r c e s  o r  o t h e r  

b e n e f i c i a l  u s e s  o f  t h e  r e s o u r c e .  T h e  C o o k  I n l e t  s a l m o n  

s u b s i s t e n c e  f i s h e r y  s i n c e  the 1960's and until the 1980's has 

n e v e r  h a r v e s t e d  m o r e  the one h a l f  p e r c e n t  to o n e  p e r c e n t  of 

t h o  t o t a l  s a l m o n  h a r v e s t  by all user groups.

B e t w e e n  1 9 7 8  a n d  1980 the n u m b e r  of p e r s o n s  l i c e n s e d  by 

t h e  s t a t e  to p a r t i c i p a t e  in the C o o k  I n l e t  s a l m o n  s u b s i s t e n c e  

f i s h e r y  r a n g e d  f r o m  323 to 1,331. T h i s  n u m b e r  is c o m p a r e d  to 

1 3 0 0  c o m m e r c i a l  s a l m o n  e n t r y  p e r m i t  h o l d e r s  and f r o m  180,000 

to  2 0 0 , 0 0 0  s p o r t f i s h i n g  l i c e n s e  h o l d e r s  for the s a m e  period. 

I n  c o m p a r i n g  t h e  n u m b e r  of  s p o r t  l i c e n s e  h o l d e r s  w i t h  

s u b s i s t e n c e  p e r m i t  h o l d e r s  it is r e a d i l y  a p p a r e n t  th a t  the 

C o o k  I n l e t  s p o r t  f i s h e r y  ra t h e r  t h a n  the s u b s i s t e n c e  f i s h e r y  

h a s  e x p e r i e n c e d  t h e  m o r e  d r a m a t i c  i n c r e a s e  in the n u m b e r  of 

p a r t i c i p a n t s .  T h e  C o o k  I n l e t  s p o r t f i s h e r y  is c o m p r i s e d  of 

a p p r o x i m a t e l y  4 7  p e r c e n t  n o n - r e s i d e n t  p a r t i c i p a n t s .  T h e  

s u b s i s t e n c e  f i s h e r y  is a 100 p e r c e n t  r e s i d e n t  f i shery. The 

C o o k  I n l e t  s a l m o n  c o m m e r c i a l  f i s h e r i e s  are c o m p r i s e d  of s e i n e  

a n d  gi l l  net f i s h e r i e s .  The C o o k  I nlet s a l m o n  s e i n e  f i s h e r y



is a 100 p e r c e n t  r e s i d e n t  f i s h e r y .  T h e  set g i l l  net f i s h e r y  

is 90 p e r c e n t  r e s i d e n t  a n d  the s a l m o n  d r i f t  g i l l  n e t  f i s h e r y  

is 60 p e r c e n t  r e s i d e n t  a n d  40 p e r c e n t  n o n - r e s i d e n t .

T h e  i n t e n t  o f t h e  c u r r e n t  s u b s i s t e n c e l a w is to

es t a b l ish s u b s i s t e n c e use b y  A l a s k a  r e s i d e n t s  of fish as the

pr iori ty u s e  d u r i n g  t i m e s  of r e s o u r c e s  s h o r t a g e . M o s t of t he

s p o r t f i s h e r i e s  a n d m a n y  o f  t h e  c o m m e r c i a l  f i s h e r i es a r e

c o m p r i s e d  o f  r e s i d e n t  a n d  n o n - r e s i d e n t  p a r t i c i p a n t s .  T h e  

s o c i a l  p o l i c y  e m b o d i e d  in t h e  s u b s i s t e n c e  l a w  is to m a k e  

a v a i l a b l e  on a p r i o r i t y  b a s i s  f i s h  s t o c k s  for s u b s i s t e n c e  use 

by' A l a s k a  r e s i d e n t s  o v e r  n o n - r e s i d e n t i a l  use of t h e s e  s t o c k s  

for s p o r t s  a n d  c o m m e r c i a l  u s e  in t i m e s  o f  r e s o u r c e  s h o r t a g e s .  

T h i s  is g o o d  s o u n d  p o l i c y  d e s i g n e d  to p r o t e c t  t h e  n e e d s ,  

c u s t o m s ,  a n d  t r a d i t i o n s  o f  A l a s k a n  r e s i d e n t s .

T h e  G o v e r n o r ' s  p r o p o s e d  l e g i s l a t i o n  m a y  a l s o  run a f o u l  

of the s t a t e ' s  c o n s t i t u t i o n .  A r t i c l e  V I II, S e c t i o n  15 of t h e  

c o n s t i t u t i o n  reads:

S e c t i o n  1 5 .  N o  E x c l u s i v e  R j ^ h t  o f  
F i s h e r y . N o  e x c l u s i v e  r i g h t  or s p e c i a l  p r i v i l e g e  
o f  f i s h e r y  s h a l l  b e  c r e a t e d  or  a u t h o r i z e d  in t h e  
n a t u r a l  w a t e r s  o f  t h e  st a t e .  T h i s  s e c t i o n  d o e s  not 
r e s t r i c t  the p o w e r  o f  t h e  S t a t e  to l i m i t  e n t r y  into 
a n y  f i s h e r y  f o r  t h e  p u r p o s e  o f  r e s o u r c e  
c o n s e r v a t i o n ,  to p r e v e n t  e c o n o m i c  d i s t r e s s  a m o n g  
f i s h e r m e n  a n d  t h o s e  d e p e n d e n t  u p o n  t h e m  f o r  a 
l i v e l i h o o d  a n d  to p r o m o t e  the e f f i c i e n t  d e v e l o p m e n t  
of a q u a c u l t u r e  in the State.

A r t i c l e  V I I I ,  S e c t i o n  17 of the c o n s t i t u t i o n  reads:

S e c t i o n  17. U n i f o r m A p p l i c a t i o n . L a w s  a n d  
r e g u l a t i o n s  g o v e r n i n g  t h e  u s e  o r  d i s p o s a l  of 
n a t u r a l  r e s o u r c e s  s h a l l  ap-oly e q u a l l y  to " a l l  
p e r s o n s  s i m i l a r l y  s i t u a t e d  w i t h  r e f e r e n c e  to the 
s u b j e c t  m a t t e r  a n d  p u r p o s e  to be s e r v e d  by  the l a w  
or r e g u l a t i o n s .

T h e s e  t w o  c o n s t i t u t i o n a l  p r o v i s i o n s  c r e a t e  m a j o r  

s t u m b l i n g  b l o c k s  t o  t h e  a t t e m p t  b y  t h e  G o v e r n o r  o r  the* 

L e g i s l a t u r e  to l i m i t  e n t r y  in t o  the s u b s i s t e n c e  f i s h e r y  to 

rural r e s i d e n t s  o n l y ,  a n d  t h e  e s t a b l i s h m e n t  of a p e r s o n a l  use 

f i s h e r y  as an a l t e r n a t i v e  f o r  u r b a n  r e s i d e n t s .  A r t i c l e  V I I I ,  

S e c t i o n  1 5  p r e v e n t s  e x c l u s i v e  a n d  s p e c i a l  r i g h t s  o r  

p r i v i l e g e s  of f i s h e r i e s  in the n a t u r a l  w a t e r s  of the s t a t e  

e x c e p t  for c o m m e r c i a l  f i s h i n g  and a q u a c u l t u r e .  T h e  r e c e n t  

S u p r e m e  C o u r t  c a s e  o f  O s t r o s k y  v. S t a t e  g i v e s  a c l e a r



i n t e r p r e t a t i o n  o f  w h a t  t h i s  c o n s t i t u t i o n a l  p r o v i s i o n  m e a n s .  

If H B  2 8 8  W 3 i  e n a c t e d  l i m i t i n g  e n t r y  i n t o  s u b s i s t e n c e  

f i s h e r i e s  to r u r a l  r e s i d e n t s  o n ly, t h i s  l a w  w o u l d  c r e a t e  an 

e x c l u s i v e  o r  s p e c i a l  r i g h t  o r  p r i v i l e g e  o f  f i s h e r y  b a s e d  

s o l e l y  o n  r e s i d e n c y .  T h i s  s c h e m e  w o u l d  be c o n t r a r y  to t h i s  

c o n s t i t u t i o n a l  p r o v i s i o n  p r o h i b i t i n g  s u c h  a c t i o n .  T h i s  is so 

b e c a u s e  t h e  l a w  w o u l d  c r e a t e  a c l o s e d  c l a s s  o f  p e r s o n s ,  

n a m e l y  r u r a l  r e s i d e n t s ,  w h i c h  h a v e  a n  e x c l u s i v e  r i g h t  o r  

s p e c i a l  p r i v i l e g e  t o  s u b s i s t e n c e  fish.

N e x t ,  A r t i c l e  V I I I ,  S e c t i o n  17 w o u l d  p r e v e n t  t h e  r u r a l  

vs. u r b a n  c l a s s i f i c a t i o n  o f  s u b s i s t e n c e  users. If t h e  p u r p o s e  

b e h i n d  the g o v e r n o r ' s  b i l l  is to p r o t e c t  s u b s i s t e n c e  u s e  of 

f i s h  t h e n  t h o s e  u s e s  d e m o n s t r a t e d  by G e n e  M a d i s o n  a n d  o t h e r s  

to h a v e  c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  e x i s t e d  as s u b s i s t e n c e  

u s e s  in C o o k  I n l e t  f o r  m a n y  y e a r s  w o u l d  b e  e n t i t l e d  to 

u n i f o r m  t r e a t m e n t  b y  t h e  l a w .  T h o s e  i n d i v i d u a l s  w h o  h a v e  

d e m o n s t r a t e d  u s e  o f  t h e  C o o k  I n l e t  s a l m o n  r e s o u r c e s  f o r  

p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n  as food, etc., a n d  for t r a d e  

an d  b a r t e r  a r e  s i m i l a r l y  s i t u a t e d  w i t h  o t h e r  A l a s k a  r e s i d e n t s  

in r u r a l  c o m m u n i t i e s  l i k e  T y o n e k ,  P o r t  G r a h a m  a n d  E n g l i s h  B a y  

w i t h  r e s p e c t  t o  t h e  u s e  a n d  d i s p o s a l  o f  s a l m o n  r e s o u r c e s .  

T h e  c o n s t i t u t i o n  r e q u i r e s  t h a t  t h e s e  i n d i v i d u a l s  b e  g i v e n  

e q u a l  t r e a t m e n t .  T h e r e f o r e ,  it w o u l d  be u n c o n s t i t u t i o n a l  to 

a l l o w  s u b s i s t e n c e  u s e  b y  r u r a l  r e s i d e n t s  o n l y  a n d  e x c l u d e  

u r b a n  r e s i d e n t s  f r o m  s u c h  us e .  F u r t h e r  t h e  c r e a t i o n  o f  a 

p e r s o n a l  u s e  c a t e g o r y  f o r  u r b a n  u s e r s  is n o t  e q u a l  t r e a t m e n t .  

U n d e r  the p e r s o n a l  u s e  c a t e g o r y  trade, b a r t e r ,  a n d  s a l e  of 

n o n - e d i b l e  b y  p r o d u c t s  o f  f i s h  w o u l d  n o t  be permjriitted. T h e  

p r o h i b i t i o n  o f  t h e s e  a c t i v i t i e s  to u r b a n  r e s i d e n t s  a n d  the

1 4

p e r m i s s i o n  to r u r a l  r e s i d e n t s  w o u l d  n o t  be  u n i f o r m  t r e a t m e n t .  

B o t h  g r o u p s  o f  p e o p l e  w o u l d  be h a r v e s t i n g  the r e s o u r c e  for 

p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n  b u t  o n l y  r u r a l  r e s i d e n t s  

w o u l d  be a b l e  t o  e x t e n d  t h i s  c o n s u m p t i o n  to t r a d e ,  b a r t e r  and 

s a l e  o f  n o n  e d i b l e  b y  p r o d u c t s  a s  h a n d i c r a f t s .  T h i s  

l i m i t a t i o n  o n  u r b a n  u s e r s  w o u l d  n o t  w i t h s t a n d  the m a n d a t e  oi. 

A r t i c l e  V I I I ,  S e c t i o n  17 as  it w o u l d  result, in u n r e a s o n a b l e  

d i f f e r e n t i a l  t r e a t m e n t  a m o n g  p e r s o n s  s i m i l a r l y  s i t u a t e d  w i t h



r e s p e c t  to the use of fish r e s o u r c e s .

In c o n c l u s i o n  it m u s t  be s a i d  t h a t  HB 288 is n o t  a w e l l  

foundeipiece of p r o p o s e d  l e g i s l a t i o n .  T h e  bill w o u l d  c r e a t e  

m o r e  p r o b l e m s  t h a n  it a l l e g e d l y  a t t e m p t s  to r e s o l v e .  T h e  

c u r r e n t  s u b s i s t e n c e  l a w  a c h i e v e s  t h e  t w i n  o b j e c t i v e s  of 

c o n s e r v i n g  f i s h  s t o c k s  a n d  p r o t e c t i n g  s u b s i s t e n c e  u s e s  of 

t h e s e  res o u r c e s .  The c u r r e n t  l a w  w h e n  c i r c u m s t a n c e s  w a r r a n t  

w o u l d  p r o t e c t  a r u r a l  p r i o r i t y  f o r  s u b s i s t e n c e  ust, for 

i n s t a n c e ,  w h e n  t h e  f i s h  a r e  in s u c h  s h o r t  s u p p l y  t h a t  

p r i o r i t i e s  m u s t  be set a m o n g  s u b s i s t e n c e  users.

It is u r g e d  that the l e g i s l a t u r e  ta k e  no a c t i o n  on HB 

288. T h e  t i m e  has c o m e  to 3 l l o w  s u b s i s t e n c e  f i s h i n g  to take 

i t s  c o u r s e .  T h e r e  a r e  no p r e s e n t  c i r c u m s t a n c e s  t h a t  h a v e  

b e e n  c l e a r l y  d e m o n s t r a t e d  w h i c h  r e q u i r e  s u b s i s t e n c e  u s e  of 

f i s h  r e s o u r c e s  to b e  l i m i t e d  s o l e l y  to r u r a l  r e s i d e n t s .  

U n t i l  s u c h  t i m e  th a t  a c l e a r  and p r e s e n t  n e e d  a r i s e s  for su c h  

a c t i o n  t h e  t y p e  of  l e g i s l a t i o n  p r o p o s e d  by  t h e  G o v e r n o r  

s h o u l d  be shelved. The s k y  over s u b s i s t e n c e  use of fi s h  an:l 

g a m e  is not falling.

If a p r o b l e m  do e s  e x i s t  o v e r  s u b s i s t e n c e  use p e r h a p s  

the s o l u t i o n  is not in c h a n g i n g  the l a w  b u t  r a t h e r  in a c l o s e  

r e - e x a m i n a t i o n  of the Board's p r o c e s s  and its a p p l i c a t i o n  of 

the law.

D A T E D  this t d a y  of n p r i l ,  1985.

M A R T I N  F R I E D M A N



J O I N T  M E E T I N G  OF THE A L A S K A  B O A R D  OF F I S H E R I E S  
A N D  B O A R D  OF  G A M E  , A P R I L  5, 1982

T e s t i m o n y  o f  D e p u t y  U n d e r s e c r e t a r y  of the D e p a r t m e n t  o f  
I n t e r i o r  Bill Horne.
BM: S t a n d s  for B o a r d  of F i s h / G a m e  me m b e r

Horne: T h a n k  you, Mr. C h a i r m a n ,  I a p p r e c i a t e  the o p p o r t u n i t y
to a p p e a r  b e f o r e  t h e  J o i n t  B o a r d s  a n d  d i s c u s s  t h e  S t a t e ' s  
c o m p l i a n c e  and i m p l e m e n t a t i o n  w i t h  the A l a s k a  L ands Act, and 
h o p e  that the c o o p e r a t i o n  th a t  we've been e n g a g e d  in w i t h  the 
S t a t e  s i n c e  last A u g u s t  c a n  c o n t i n u e  and w e  can b r i n g  this 
m a t t e r  to a s a t i s f a c t o r y  c o n c l u s i o n .  L e t  m e  s a y  at t h e  
o u t s e t  that r e i t e r a t e  the Dept, r e m a i n s  p h i l o s o p h i c a l l y  and 
p o l i c y - w i s e  s t r o n g l y  c o m m i t t e d  to s t a t e  m a n a g e m e n t .  W e  
b e l i e v e  that the State, p o s s e s s e s  the r e q u i s i t e  e x p e r t i s e  to 
p r o t e c t  the fish and g a m e  r e s o u r c e s  of the S t a t e  of Alaska. 
It is e x p e r t i s e  t h a t  w e  c a n n o t  h o p e  to m a t c h  a n d  a s  a 
c o n s e q u e n c e ,  w e  are m o s t  a n x i o u s  to h a v e  this m a t t e r  r e s o l v e d  
in s u c h  a f a s h i o n  t h a t  w e  c a n  c o n t i n u e  to d e f e r  to y o u r  
j u d g e m e n t ,  e x p e r t i s e  a n d  n o t  h a v e  to c o m p l y  w i t h  a n y  
m a n a d a t o r y  s t a t u t o r y  r e q u i r e m e n t s  that 'would f o r c e  us into 
the fray. Let me  s t a t e  t h a t  f r o m  w h e r e  we're sitting, the 
f e d e r a l  l a w  t h a t  is a t  i s s u e  i m p o s e s  s o m e  f a i r l y  m i n i m a l  
r e q u i r e m e n t s  on the state, it is o b v i o u s  that t hese m i n i m a l  
r e q u i r e m e n t s  can h a v e  s o m e  f a i r l y  m a j o r  r e p e r c u s s i o n s  but in 
and of t h e m s e l v e s ,  we see the r e q u i r e m e n t s  to be v e r y  ba r e  
b o n e s  a n d  t h e y  a r e  t h a t  t h e  S t a t e  e s t a b l i s h  s o m e  l a w  o f  
g e n e r a l  a p p l i c a b i l i t y  w h i c h  i n c l u d e s  r e g u l a t i o n s  that w o u l d  
p r o v i d e  for a rural p r i o r i t y  for s u b s i t e n c e ,  of c o u r s e ,  r u r a l  
is n o t  t h e  s o l e  c r i t e r i a ,  a n d  it a l s o  i n c l u d e s  t h e  t e r m s  
" c u s t o m a r y  a n d  t r a d i t i o n a l "  a n d  t h e r e  a r e  c o n t i n u e d  
r e f e r e n c e s  in the l e g i s l a t i v e  h i s t o r y  to n o n w a s t e f u l  taking. 
That's b a s i c  r e q u i r e m e n t  n u m b e r  one. R e q u i r e m e n t  n u m b e r  t w o  
is that the s t a t e  e s t a b l i s h  this r e g i o n a l  a d v i s o r y  c o u n c i l  
s y s t e m  a n d  t h a t  t h e  r e c o m m e n d a t i o n s  t h a t  c o m e  u p  f ’ o m  t h e  
r e g i o n a l  a d v i s o r y  c o u n c i l s  be  d e a l t  w i t h  b y  t h e s e  b o a r d s .  
T h a t  is all th a t  the f e d e r a l  l a w  r e q u i r e s  and all th a t  we've 
a s k e d  f o r  in o u r  r e v i e w  s o  f a r  is d e m o n s t r a t i o n  f r o m  t h e  
s t a t e  t h a t  y o u  h a v e  l a w s  or  r e g u l a t i o n s  t h a t  m e e t  t h e s e  
m i n i m a l  r e q u i r e m e n t s .  One of the c o u r s e s  of a c t i o n  s u g g e s t e d  
to us last year w h e n  this p r o c e s s  began, w a s  that the S t a t e  
h a s  h i s t o . i c a l l y  p r o v i d e d  t h i s  t y p e  of p r e f e r e n c e  to its 
rural r e s i d e n t s  and t h a t  Dept, of I n t e r i o r  s h o u l d  look to the 
fact u a l  t rack re c o r d  of r e c e n t  years, w e  can c o n c l u d e  on that 
b a s i s  th a t  yes, indeed, the S t a t e  w a s  d o i n g  an a d e q u a t e  job 
in p r o v i d i n g  t h a t  r u r a l  p r i o r i t y  a n d  t h e r e f o r e ,  w e  c o u l d  
a p p r o v e  a s t a t e  p r o g r a m  w i t h o u t  a n y  f o r m  of s p e c i f i c  l a w s  or 
r e g u l a t i o n s .  W e  c h o o s e  to r e j e c t  that a p p r o a c h  for two b a s i c  
r e a s o n s ,  o n e  l e g a l  a n d  o n e  p o l i c y .  F r o m  t h e  l e g a l  
p e r s p e c t i v e ,  the s t a t u t e  r e q u i r e s  us to d e t e r m i n e  w h e t h e r  or 
not the s t a t e  has l o s s  of g e n e r a l  a p p l i c a b i l i t y  to i m p l e m e n t  
S e c t i o n s  8 0 3 - 8 0 5 ,  and f a c t u a l  t r a c k  record and p o l i c i e s  and 
s u c h  as  t e r m s  o f  do  n o t  c o n s i t i t u t e  l a w s  o f



g e n e r a l  a p p l i c a b i l i t y ,  w e  c o u l d  not s a t i s f y  a f e d eral c o u r t  
of l a w  that w e  had d o n e  an a d e q u a t e  and a p p r o p r i a t e  job of 
r e v i e w  if a l l  w e  b r o u g h t  in w a s  t h e  f a c t u a l  t r a c k  r e c o r d .  
It's o n e  of  t h o s e  c r a z y  c i r c u m s t a n c e s  in w h i c h  y o u  n e e d  a 
r e g u l a t i o n  r a t h e r  than the facts. T h e  s e c o n d  reason, f r o m  a 
p o l i c y  p r e s p e c t i v e ,  w e  f o u n d  e v e n  m o r e  p e r s u a s i v e .  W e  did 
n o t  w a n t  to e n g a g e  in a t h o r o u g h  r e v i e w  of the State's t r a c k  
r e c o r d  on fish and g a m e  m a n a g e m e n t  and try to d e t e r m i n e  by 
l o o k i n g  over y o u r  s h o u l d e r  w h e t h e r  or not you had d o n e  a job 
o n  a r e s o u r c e  b y  r e s o u r c e  b a s i s  to s a t i s f y  r u r a l  p r i o r i t y .  
F r a n k l y ,  w e  a r e  n o t  e q u i p p e d  to d o  t h a t  job, w e  d i d  n o t  
p o s s e s s  the r e q u i s i t e  e x p e r t i s e  to go t h r o u g h  the p r o c e s s  and 
s a y ,  " w e l l ,  in g a m e  a r e a  X y o u  d i d n ' t  g i v e  e n o u g h  m o o s e  to 
t h i s  p a r t i c u l a r  g r o u p  or in f i s h i n g  ar e a  Y you d i v i e d  up the 
r e s o u r c e  i n c o r r e c t l y  a n d  n o t  in k e e p i n g  w i t h  f e d e r a l  
statute". W e  d i d  not p o s s e s s  the e x p e r t i s e  to e n g a g e  in t h a t  
t y p e  o f  r e v i e w ,  w e  d i d n ' t  t h i n k  it w a s  a p p r o p r i a t e  o f  t h e  
f e d e r a l  g o v e r n m e n t  to s e c o n d - g u e s s  y o u r  track record. M o r e  
i m p o r t a n t ,  w h e n  it c a m e ,  if at s o m e  s t a g e  of the g a m e ,  th i s  
w h o l e  p r o c e s s  e n d s  up in court, w h i c h  w e  re g a r d  as a p r e t t y  
g o o d  p r o s p e c t ,  w e  did not w a n t  to be g o i n g  to s o m e  f e d e r a l  
j u d g e  and h a v i n g  that f e d e r a l  j u d g e  look ov e r  our s h o u l d e r  at 
t h e  n a t u r e  o f  t h e  f a c t u a l  r e v i e w  t h a t  w e  c o n d u c t e d  t h e  
p r o g r a m .  C o n s e q u e n t l y  w e  h a v e  l i m i t e d  our r e v i e w  to a l e gal 
r e v i e w ,  w h i c h  is w h y  s i n c e  last A u g u s t ,  you've been d e a l i n g  
w i t h  o u r  f r i e n d l y  s o l i c i t o r s  r a t h e r  th a n  our folks f r o m  the 
W i l d l i f e  S e r v i c e  or o t h e r  r e s o u r c e  e x p e r t s  that we  pos s e s s .  
A l l  w e  a r e  l o o k i n g  f o r  is d o e s  t h e  s t a t e  h a v e  l a w s  or 
r e g u l a t i o n s  t h a t  e s t a b l i s h  the r e g i o n a l  c o u n c i l  s y s t e m  and 
p r o v i d e  for a r u ral p r i o r i t y  w i t h  c u s t o m a r y  and t r a d i t i o n a l  
c r i t e r i a .  That's all we've l o o k e d  for, that's as far as our 
r e v i e w  is g o i n g  to go. R e g a r d i n g  i m p l e m e n t a t i o n ,  a n d  
o b v i o u s l y  we've t ried to k e e p  our r e v i e w  to a ba r e  s t a t u t o r y  
r e q u i r e m e n t s ,  we've a l s o  r e c e i v e d  m a n y  q u e s t i o n s  a b o u t  h o w  ir 
t h e  s t a t e  h a s  t h i s  t y p e  o f  p r i o r i t y ,  c o d i f i e d  in a 
r e g u l a t i o n ,  w h a t  s o r t  o f  g u i d e l i n e s  r e g a r d i n g  i m p l e m e n t a t i o n ,  
w h a t  s o r t  o f  p r a c t i c a l  o n  t h e  g r o u n d  e f f e c t s  w i l l  t h a t  
r e g u l a t i o n  have. F r a n k l y ,  w e  don't know. T h a t  is s o m e t h i n g  
w e  h a v e  r e f r a i n e d  f r o m  e n g a g i n g  in b e c c u s e  it is p r e t t y  c l e a r  
in o u r  m i n d  t h a t  t h e  s t a t u t o r y  s c h e m e  o u t l i n e d  in T i t l e  8 
d e f e r s  t hose j u d g e m e n t s  to the S t a t e  of A l a ska, and the s t a t e  
o f  c o u r s e ,  h a s  c h o s e n  to d e f e r  t h o s e  j u d g e m e n t s  to t h e s e  
b o a r d s .  It is e s s e n t i a l l y  t h e  s t a t e ' s  j o b  a n d  the s t a t e ' s  
r e s p o n s i b i l i t y  to d e f i n e  rural. T h e  o n l y  g u i d e l i n e s  in the 
l e g i s l a t i v e  h i s t o r y  r e g a r d i n g  w h a t  rural m e a n s  is one p h r a s e  
in t h e  S e n a t e  c o m m i t t e e  r e p o r t  t h a t  s a y s  " A n c h o r a g e ,  
F a i r b a n k s ,  K e t c h i k a n  a n d  J u n e a u  a r e n ' t  a n d  D i l l i n g h a m ,  
B a r r o w ,  B e t h e l ,  K o t z b u e ,  N o m e  arc". N o w  that o b v i o u s l y  is 
o n e  c r i t e r i a ,  t h e r e  is n o t h i n g  in t h e  l e g i s l a t i v e  h i s t o r y  
r e g a r d i n g  w h a t  is c u s t o m a r y  and t r a d i o n a l  is, that's c l e a r l y  
yours, and of c o u r s e ,  the s t a t u t e  al"'o r e f e r s  to n o n w a s t e f u l  
l e v e l s  o f  t a k i n g .  T h a t  a g a i n ,  is a d e t e r m i n a t i o n  f o r  t h e  
s t a t e  to m a k e .  C o n s e q u e n t l y ,  a l l  t h a t  w e  n e e d  is t h e  
a s s u r a n c e  in s o m e  l a w  or r e g u l a t i o n  t h a t  you w i l l  p r o v i d e  the 
a d e q u a t e  rural p r i o r i t y  and then in t e r m s  of h o w  that is to



b e  s p e c i f i c a l l y  i m p l e m e n t e d ,  t h e  s t a t u t e  c l e a r l y  c o n f e r s  
t h o s e  d e c i s i o n s  on you, and as a m a t t e r  of p o l i c y  w e  w o u l d  
l i k e  v e r y  m u c h  to h a v e  t h o s e  d e c i s i o n s  c o n f e r r e d  o n  y o u  
b e c a u s e ,  fr a n k l y ,  w e  don't p o s s e s s  the r e q u i s i t e  e x p e r t i s e .

R e g a r d i n g  t h e  t i m i n g ,  t h e  c o n s e q u e n c e s  o f  a p p r o v a l ,  
d i s a p p r o v a l .  W e  m a d e  it v e r y  c l e a r  in all of the m e e t i n g s  
that we've b e e n  c o n d u c t i n g ,  s t a r t i n g  la s t  A u g u s t ,  that all we 
n e e d  is t h e s e  m i n i m a l  r e q u i r e m e n t s .  A n d  the s t a g e  w h e r e  w e  
a re n o w  is that e i t h e r  one of the a p p r o a c h e s  o u t l i n e d  by J o h n  
G i s b e r g  w o u l d  s a t i s f y  o u r s e l v e s .  I w i l l  s a y  that f r o m  s o r t  
of a s e l f i s h  p e r s p e c t i v e ,  w e  w o u l d  p r e f e r  w h a t  I call, for 
lack o f  b e t t e r  term, a "one tier" a p p r o a c h  th a t  w o u l d  s i m p l y  
r e c o g n i z e  and p r o v i d e  a p r i o r i t y  to rural s u b s i s t e n c e  w i t h o u t  
t r y i n g  to d e f i n e  a n d  e s t a b l i s h  a s e c o n d  c a t e g o r y  o f  o t h e r  
s u b s i s t e n c e .  T h a t  is t h e  c l e a n e s t  w a y  f o r  u s ,  i t  is 
a b u n d e n t l y  c l e a r  that w o u l d  be in full c o m p l i a n c e  w i t h  T i t l e  
8. H o w e v e r ,  b a s e d  on the p r o c e s s  t h a t  w e  h a v e  g o n e  t h r o u g h ,  
w e  are f u l l y  p r e p a r e d  to a c c e p t  w h a t  I ca l l  the " t w o  tier" 
s y s t e m ,  w h i c h  is e m b o d i e d  in the p r o p o s e d  r e g u l a t i o n  t h a t  is 
in y o u r  book, w h i c h  of c o u r s e  is the m i n o r  m o d i f i c a t i o n s  m a d e  
to y o u r  D e c e m b e r  p o l i c y  s t a t e m e n t  a n d  h a v e  t h a t  m o d i f i e d  
p o l i c y  s t a t e m e n t  r e c a s t  as a r e g u l a t i o n .  As the l e t t e r  f r o m  
the S e c r e t a r y  to the G o v e r n o r  on F e b r u a r y  25, i n d i c a t e d ,  if 
that p a r t i c u l a r  p r o p o s a l  is e n a c t e d  as a r e g u l a t i o n  by the 
b o a r d s ,  u p o n  our f o r m a l  r e c e i p t  of n o t i f i c a t i o n  f r o m  e i t h e r  
the c o m m i s s i o n e r ,  the boards, or the g o v e r n o r ,  that t h a t  is 
n o w  a b i n d i n g  r e g u l a t i o n  o n  t h e  S t a t e  o f  A l a s k a .  T h e  
S e c r e t a r y  w i l l  i m m e d i a t e l y  issue the l e t t e r  of a p p r o v a l  a n d  
the r e s o n s i b i l i t i e s  for i m p l e m e n t i n g  this p r o g r a m  w i l l  r e m a i n  
f i r m l y  in t h e  S t a t e .  I g u e s s  I c a n ' t  e m p h a s i z e  e n o u g h  h o w  
m u c h  w e  w i s h  to d o  t h a t ,  t h a t ' s  o u r  p r i m a r y  d e s i r e .  T h e  
r e a s o n  t h e  S e c r e t a r y  h a s  a s k e d  m e  to c o m e  u p  f o r  t h e s e  
m e e t i n g s ,  to p a s s  t h a t  on. O b v i o u s l y  if p a s s a g e  o f  t h a t  
p r o p o s a l  o r  s o m e t h i n g  s i m i l a r  t h a t  p r o v i d e s  f o r  t h e  r u r a l  
p r i o r i t y .  If t h a t  g o e s ,  w e  o b v i o u s l y  a r e  in a p o s i t i o n  to 
a p p r o v e .  I g u e s s  t h e  o t h e r  s i d e  o f  t h e  c o i n ,  w h a t  a r e  t h e  
c o n s e q u e n c e s  o f  i n a c t i o n  o r  s o m e  a c t i o n  t h a t  d o e s  n o t  
e s t a b l i s h  a s u f f i c i e n t l y  c l e a r ,  s u f f i c i e n t l y  f i r m  r u r a l  
p r i o r i t y .  Y o u  k n o w  the Act b a s i c a l l y  s a y s  t h a t  the S e c r e t a r y  
is s u p p o s e d  to g r a n t  the s t a t e  o n e  y e a r  to p u t  a p r o g r a m  in 
p l a c e ,  a n d  if at  t h e  e n d  of  o n e  y e a r ,  a p r o g r a m  is n o t  in 
p l a c e ( t h a t  t h e  D e p t ,  w a s  m a n d a t e d ,  a n d  I g u e s s  I s h o u l d  
e m p h a s i z e  that it w a s  n o n d i s c r e t i o n a r y , it w a s  m a n d a t e d  to 
s t e p  in a n d  b e g i n  to u n d e r t a k e  a s u b s i s t e n c e  m a n a g e m e n t  
prog r a m  on f e d e r a l  lands. W e  r e c e i v e d  the state's s u b m i s s i o n  
on  D e c e m b e r  2, e x a c t l y  one ye a r  a f t e r  e n a c t m e n t  of the A l a s k a  
L a n d s  Bill. W e  h a v e  b e e n  e n g a g e d  in the r e v i e w  p r o c e s s  s i n c e  
and c o n s e q e n t l y  h a v e  he l d  off and h a v e  c o n d u c t e d  no p l a n n i n g  
and no a c t i v i t i e s  in t e r m s  of p r e p a r i n g  for a n y  c o n t i n g e n c i e s  
s u c h  as f e d e r a l  i n t e r v e n t i o n  and a s s u m p t i o n  of m a n a g e m e n t .  
H o w e v e r ,  the c l o c k  is t i c king on us and w e  feel t h a t  s o m e t i m e  
v e r y  s o o n  w e  a r e  g o i n g  to h a v e  to t a k e  s o m e  a c t i o n  a n d  
d e t e r m i n e  w h e t h e r  t h e  s t a t e  is in c o m p l i a n c e  or  n o t  in 
c o m p l i a n c e .  C o n s e q u e n t l y ,  if at  t h e  c o n c l u s i o n  o f  t h e



m e e t i n g s ,  w e  h a v e  not r e c e i v e d  f r o m  the s tate s o m e  f o r m  of 
r e g u l a t i o n  or  l a w  t h a t  e s t a b l i s h e s  t h e  p r i o r i t y  in p r o p e r  
f a s h i o n  th a t  c o n f o r m s  w i t h  the f e d e r a l  statute. W e  w i l l  be 
s h o r t l y  be f o r c e d  to i ssue s o m e  kind of p r e l i m i n a r y  f i n d i n g  
of n o n c o m p l i a n c e ,  s c h e d u l e  a h e a r i n g  w i t h i n  a m a t t e r  of d a y s  
in w h i c h  w e  w i l l  t a k e  t e s t i m o n y ,  I t h i n k  w e  w i l l  p r o b a b l y  
h a v e  to h a v e  it h e r e  in the state, r e g a r d i n g  w h e t h e r  or not 
the s t a t e  p r o g r a m  d o e s  c o m p l y  w i t h  T i t l e  8. F o l l o w i n g  t h a t  
h e a r i n g ,  the S e c r e t a r y  w i l l  r e n d e r  his decision. O b v i o u s l y  
if th i s  d e c i s i o n  is that the s t a t e  is in n o n c o m p l i a n c e ,  w e  
w i l l  h a v e  to b e i n g  on  a v e r y  f a s t  b a s i s  the t o o l i n g  up  to 
a s s u m e  t h e  m a n a g e m e n t  a u t h o r i t y  o n  f e d e r a l  l a n d s  a n d  o f  
c o u rse, w e  w i l l  h a v e  to e s t a b l i s h  f u r t h e r  p r o v i s i o n s  of 805, 
the r e g i o n a l  c o u n c i l  s y s t e m  t h a t  r i g h t  n o w  is set up u n der 
s t a t e  l a w .  W e  d o n ' t  u n d e r t a k e  t h a t  a c t i v i t y  v e r y  l i g h t l y .  
W e  don't u n d e r t a k e  it w i t h  m u c h  relish. It is s o m e t h i n g  that 
w e  h o p e  to a v o i d  at all costs. But n o n e t h e l e s s  it is v e r y  
e x p l i c i t ,  n o n d i s c r e t i o n a r y  r e q u i r e m e n t  of the l a w  and if w e  
f a i l  to a c t ,  a n y  p a r t y  c a n  g o  to c o u r t  a n d  g e t  a w r i t  of  
m a n d a m u s  f o r c i n g  the S e c r e t a r y  to do it. Fra n k l y ,  one of the 
c o n c e r n s  w e  h a v e  and t here h a v e  b e e n  v a r i o u s  p o i n t s  of v i e w  
e x p r e s s e d  t h a t  w e l l ,  t h a t  t h e  D e p t ,  c o u l d  t a k e  a r a t h e r  
m i n i m a l  back of the h a n d  a p p r o a c h .  W e  w o u l d n ' t  h a v e  to do 
m u c h  in t e r m s  o f  a s s u m i n g  t h i s  m a n a g e m e n t  a u t h o r i t y  o n  
f e d e r a l  l a n d s .  T h a t  t y p e  o f  a p p r o a c h  f r i g h t e n s  us a n d  it 
f r i g h t e n s ,  I c o u l d  s u m  it up in t w o  w o r d s  "federal courts". 
W e  are c o n c e r n e d  that if the n e c e s s i t y  for f e d eral a s s u m p t i o n  
c a m e  to p a s s ,  a n d  w e  e n g a g e d  in w h a t  I c a l l  a " m i n i m a l i s t  
a p p r o a c h " ,  it ev e r  so b a r e l y  s a t i s f i e d  the r e q u i r e m e n t s  in 
t h e  A c t ,  t h a t  w e  m a y  w e l l  b e  h a u l e d  i n t o  f e d e r a l  c o u r t .  I 
t h ink the c h a n c e s  of that are f a i r l y  high. If we  get b e f o r e  
s o m e  f e d e r a l  judge, I h a v e  a s n e a k i n g  s u s p i c i o n  w e  m i g h t  end 
u p  b e f o r e  t h e  j u d g e s  in t h e  D i s t r i c t  o f  C o l u m b i a ,  t h e  
p r o s p e c t s  o f  a j u d g e  f i n d i n g  t h a t  t h e  D e p t ,  h a s  f a i l e d  to 
c o m p l y  w i t h  its o b l i g a t i o n s  u n d e r  the p r o v i s i o n s  of T i t l e  8 
and t h e n  the j u d g e  take it u p o n  h i m s e l f  to say "Dept, you've 
a c t e d  in bad faith, I'm a s s u m i n g  m a n a g e m e n t  of the program." 
W e  t h i n k  the p r o s p e c t s  and the c h a n c e s  by our i n a c t i o n  o f  o u r  
o b l i g a t i o n  u n d e r  T i t l e  8, t h a t  this w o u l d  end up, t h e r e  is a 
g o o d  p r o s p e c t  o f  h a v i n g  t h i s  w h o l e  t h i n g  e n d  u p  u n d e r  t h e  
j u r i s d i c t i o n  of a f e d e r a l  j u d g e  in the D i s t r i c t  of C o l u m b i a .  
W e  w o u l d  r e g a r d  that as an u n m i t i g a t e d  t r a v e s t y  and w o u l d  do 
all in our p o w e r  to see that th a t  d o e s  not c o m e  to pass.

L e t  m e  j u s t  b a s i c a l l y  c o n c l u d e  a n d  p r e p a r e d  to a n s w e r  a n y  
q u e s t i o n s  y o u  m i g h t  h a v e .  W e  a r e  f u l l y  c o m m i t t e d  to s t a t e  
m a n a g e m e n t .  Y o u ' r e  t h e  p e o p l e  w i t h  t h e  e x p e r t i s e ,  n o t  
o u r s e l v e s .  W e  w i l l  h a v e  to e n g a g e  in a r e a l  s c r a m b l e  to 
c a t c h  u p  e f f o r t  if t h i s  r e s p o n s i b i l i t y  is t h r u s t  o n  us. W e  
t h i n k  t h a t  t h e  f e d e r a l  l a w  e s t a b l i s h  s o m e  b a s i c  m i n i m u m  
r e q u i r e m e n t s  t h a t  w e  b e l i e v e  t h e  s t a t e ,  f r o m  a p o l i c y  
p r e s p e c t i v e  h a s  b e e n  d o i n g  t h i s  f o r  y e a r s ,  a n d  t h a t  in 
e s s e n s e ,  w h a t  t h i s  r e g u l a t i o n  d o e s  is m e r e l y  c o d i f y  t h e  
a c t u a l  e n a c t e d  p o l i c y  of m a n y  years. C o n s e q u e n t l y ,  w e  w o u l d  
think at that w o u l d  h a v e  r a t h e r  m i n i m a l  i m p a c t s  w i t h i n  the



state. We  w o u l d  ho p e  that the s t a t e  w o u l d  take a p p r o p r i a t e  
a c t i o n .  T h a t  w e  w o u l d  a p p r o v e  t h e  p r o g r a m  o n  a v e r y  f a s t  
t r a c k  b e c a u s e  w e  a r e  c o m m i t t e d  to s t a t e  m a n a g e m e n t ,  as 
e v i d e n c e d  by the r e c e n t  m e m o r a n d u m  of u n d e r s t a n d i n g  th a t  w e  
e x e c u t e d  b e t w e e n  our Fish & W i l d l i f e  S e r v i c e  and the A l a s k a  
Dept, of Fi s h  & G a m e  r e g a r d i n g  s t a t e  i n v o l v e m e n t  in r e f u g e  
m a n a g e m e n t .  W e  are c u r r e n t l y  n e g o t i a t i n g  a s i m i l a r  a g r e e m e n t  
w i t h  the P a r k s  S e r v i c e  r e g a r d i n g  f i s h  and g a m e  m a n a g e m e n t  in 
the N a t i o n a l  Park areas. It's c o m m o n  k n o w l e d g e  that w e  are 
w o r k i n g  v e r y  h a r d  to a t t e m p t  to r e t u r n  m a r i n e  m a m m a l  
m a n a g e m e n t  to the p e o p l e  of the s t a t e  of Alaska. Ag a i n ,  y o u  
are the p e o p l e  w h o  p o s s e s s  the e x p e r t i s e .  W e  w o u l d  like to 
a s s u r e  t h a t  o u r  S e c r e t a r y ' s  p o l i c y  o f  t r y i n g  to g e t  t h e s e  
t h i n g s  ba c k  in the h a n d s  of the p e o p l e  w i t h  the e x p e r t i s e  c a n  
be c o n t i n u e d  and the w a y  to b e s t  c o n t i n u e  that is for us to 
h a v e  t h e  s*-ate e n a c t  t h e  a p p r o p r i a t e  l a w s  a n d  r e g u l a t i o n s  
t h a t  w o u l d  p e r m i t  us to c e r t i f y  c o m p l i a n c e  w i t h  T i t l e  8. 
T h a n k  y o u  m u ch.

BM: Bill, f r o m  your r e a d i n g  of the l a w  there, d o e s  the s t a t e
o n l y  h a v e  o n e  c h a n c e  to a c t u a l l y  c o m p l y ,  the l a n g u a g e  j u s t  
s a y s  t h a t  w i t h i n  o n e  y e a r  t h e  s t a t e  c o m p l i e s  t h e n  
( i n a u d i b l e )  a s s u m e  t h i s  t h i n g  u n d e r  t h e  g u i d e l i n e s ,  y o u ' r e  
s a y i n g  that you k n ow, that th i s  is w h e r e  (inaudible) is h e r e  
now, b u t  e i t h e r  w e  ha v e  to ta k e  s o m e  a c t i o n  at t h i s  m e e t i n g  
to d e c i d e  w h e t h e r  w e  c h o o s e  to c o m p l y  or not. B u t ,  f o r  
e x a m p l e ,  if w e  c h o o s e  not to c o m p l y  at this time, w o u l d  t h e r e  
be an o p p o r t u n i t y ,  s a y  a ye a r  f r o m  n o w  or five y e a r s  f r o m  n o w  
for t h e  s t a t e  to s a y  "OK, w e ' v e  r e t h o u g h t  t h i s  w h o l e  t h i n g  
and m a y b e  we wi l l  ( i n a u d i b l e ) .

Horne: The s t a t u t e  is not e x p l i c i t l y  clear. It is v e r y  c l e a r  
that it s a y s  one year. Our g e n e r a l  b e l i e f  is that t h e r e  m a y  
w e l l  be an o p p o r t u n i t y  that if the s t a t e  did not c o m p l y  at 
this stage, for the s t a t e  to c o m e  into c o m p l i a n c e  at a f u t u r e  
s t a g e  a n d  r e s u b m i t  s o m e t h i n g  to t h e  S e c r e t a r y .  So t h a t  I 
t h i n k  t h a t  t h e r e  is a p o s s i b i l i t y  of f u t u r e  c o m p l i a n c e  b y  
t h e  s t a t e .  M y  m a j o r  c o n c e r n  is t h a t  I d o n ' t  t h i n k  t h e  
s t a t u t e  is e x p l i c i t l y  c l e a r  and s o m e o n e  m a y  w e l l  a r g u e  th a t  
t h e  d o o r  h a s  b e e n  c l o s e d .  O b v i o u s l y  f r o m  a p r a c t i c a l  
s t a n d p o i n t ,  w e  don't *■ ng a g e  f r a n k l y  in the f e d e r a l  m a n a g e m e n t  
e f f o r t s ,  we  don't t h ink th a t  w o u l d  be g o o d  for the r e s o u r c e ,  
w e ' d  m u c h  p r e f e r  for t h e  s t a t e  to t a k e  a p p r o p r i a t e  a c t i o n  
now.
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I am w r i t i n g  to ur g e  y o u  to p a s s  H o u s e  Bill # 2 8 8  and g i v e  t h e  
B o a r d  of F i s h e r i e s  the f l e x i b i l i t y  t o  m a n a g e  t h e  r e s o u r c e  for t h e  

us e r  groups. T h a n k  You..
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I am w r i t i n g  to u r g e  you t o  p a s s  H o u s e  Bill # 2 8 S  and g i v e  t h e  
B o a r d  of F i s h e r i e s  the f l e x i b i l i t y  to m a n a g e  t h e  r e s o u r c e  for t h e  
user groups- T h a n k  You.
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Main Trails & Bypaths.
Fc recently  passed llic opinion 
that sp o r tsm an  ang lers  should 

not be allowed to lish salm on after 
the fish have entered  tlu-lr fresh­
water spaw ning  s t ream s  . . . and we 
were bitterly taken to I »sk by at 
least one Anchorage resident whose 
opinion was that we were "far out of 
touch with A laskans and  especially 
South-Central a n d  W estern  Alaska 
sport 'f ishing en th u s ia s ts ."

Well. Mr. Anehnraglle  . . . "w e "  
( tha t 's  polite for editorial use to keep 
from using the big personal 
pronoun) have  fished an  awful lot ol 
Alaskan rivers for more than  hah  a 
century , and  w e've seen the changes  
In both regulations and  (he type of 
fisherm an In Alaska. In years past, 
nobody except a few Natives took 
sa lm on out of spaw nln , '  s tream s. It 
Just w a sn ’t done. T here  were 
m arkers  at the m o u th s  of s tream s 
beyond which com m ercial fishermen 
were not allowed, and. maybe 
because there were not too m an y  of 
us  spo ils  f isherm en, it w as natural 
that since we d idn 't  have to fish 
'  aw ning sa lm on runs, wc d id n ’t.

The problem, reduced to simple 
term s, Is largely with n u m b ers  and  
a tt i tude . Now, we'll ugrce that It Is 
great for folks to be able to go catch, 
with rod a n d  reel, brigh t aockcye 
and  brigh t silvers . . .even bright 
kings . . .for theli an n u a l  stuffing of 
the  freezer or the Sears  cann ing  
equ ipm en t . . .hut for folks to th ink 
pink-sided or black-Jowc.lcd kings or 
silvers a re  " t ro p h y "  la kind of hard  
to swallow for a  guy who grew up  
with brigh t sea  fish. A rd  for 
anybody  to th ink  a lurried 
h u m p b a c k  or dog sa lm on Is good 
fodder . . . tha t  Jus t  show s they 
" d o n ’t know no be tte r ."

People a sk  th is  old-timer once In 
awhile as  to "W h a t  changes do 

wc nodcc In Alaska, over the 
yearn?" Well, we'll have  to be 
hones t  and  say  tha t  the "new  
breed"  of sports  f isherm an wlio've 
arrived In Alaska In recent years, 
and  t' ;e biologists and  the lish 
m an ag em en t  p rog ram s tha t  have 
resulted, arc  am ong  the greatest . . . 
and  m ost serious changes  . . . we've 
noticed.



Tlu* question  }»tn in m- l«v mu 
outraged  Am borage u n d .  i .it iv . • 
sonic discussion T im es hat c 
changed  A Ini ol people have 
changed . And II m ay be a good lime 
to begin bring ing  out a lot of 
un touchab le  subjects  and begin 
fashioning a little m ore l l ioughlhd 
ethic am ong  all fisherm en . .
Native a s  well as  While , .  . and  theit 
adm inis tra tors .

O ur Anchor.ige eomplainer 
accused us  of leaning to the Wallve 
subsis tence  fisherm en and "ag a in s t"  
non-Nntlve fisherm en . . . 
sportsm en . The an sw er  to that 
criticism Is yes  and  no . . . "y e s ."  
because  we believe time-honored 
(and aga ins t  the  total fish run 
num bers ,  ex trem ely  small) 
traditional tak ings  of spaw ning  fish 
were . . . and  note we said 
"w ere"  . . . legitimate, and  "n o "  
because what Is being lost In I h r  
shuffle o f  ihls whole "su b s is ten ce"  
fishing m an ag em en t  problem Is that 
there arc probably  m ore whites  Hum 
there used to be Natives, qualified 
• jr  " s u b s is te n ce "  fishing on 
spaw ning  s tream s, p lus llie fact that 
for a variety of legal and economic 
reasons, there  a re  now ninny more 
Natives than  there  were before 
you d o n ’t have to be "half ."  you can 
be " q u a r te r "  . . . the  collective 
Native hcnlih and  living conditions 
have greally  Improved . . .  In m any 
Instances, it Is more profitable to be 
Native . . . and. not Insignificantly, 
there Is no longer stigm a In being 
non-whltc.

T he old Native, in his fewer 
num bers ,  did not take m uch . The 
new Native, am i his white neighbors 
privileged to have subsis tence , are 
not only legally allowed salm on 
from sp aw n in g  s tream s, but where 
!n years  past fishing in s t ream s  for 
salm on w as d iscouraged for Natives 
In an y  great n u m b e rs  and  totally 
disallowed In an y  com m ercial sense, 
and  prohibited altogether for whiles, 
now a new genera tion  of biologists 
and fish and  gam e adm in is tra to rs

i
I
S

'

ii,f. abandoned  all old stream - 
watching ,iiiiii'i lion >v s!cnis and 
has lumped headlong Into political 
adm inis tra tion  <>1 lish s tocks . . . for 
votes . . trying to an sw er  pressure  
from all gear groups and  certainly 
answertnr to pressure  from Native 
groups and wc has ten  to 
em phasize  here, a "n e w "  kind of 
Native group . . . not tlje old-time 
folks who indy  lived off the land, 
bul the m odern  tlay political 
corporations spaw ned  by whiles 
themselves.

In art uni adm in is tra t ion  practices 
for fish and  game protection, no 

longer are  s tream  w a tch m en  pul out 
for a few weeks or a  few m o n th s  at 
tlie m o u th s  of im portan t salm on 
s tream s  to Ini..'hit or prevent 
poaching of sa lm on above the 
m arkers . Any num b: r of Important 
lish ru n s  are being gradually  
whittled down to d angerous  stock 
levels by leg.:! subs is tence  fishing. 
Many ru n s  could lie wiped out in a 
season, for all time. II a handy  
m arket should  appear.

White r ights’' What rights does a 
pair of white school (cache ts  pulling 
S50 to SIMM thousand  a yeni In 
wages have lot " su b s is ten ce"  
sorkeye  Ihcv can take from a 
spaw ning  si ream with a d rag  net or 
with other gear?

Sooner or later wc are going to 
have to come In grips with the 
fact that the blood lines between 
Natives and  whiles have becom e 
blurred . . even the political rights
of Inheritance lor Native rights and 
for lish perm its  have become 
blurred.

Political fights, gear fights, and  
racial fights . . . p lus  the  importation 
of new  "s p o r ts m a n "  fishing 
ethics . . . have collided In places 
like the crowded Kcnal River an d  
the Russian. Probably only 
Improved policing and  sh a r in g  rules 
will sm ooth  th ings out on the Kcnal. 
but there  arc o ther rivers where 
rules and  regulations might be 
be tter  adjusted  before the fact. Wc 
need more ethic, m ore concern for 
preserving w hat wc can  of what 
used lo be.

1.1-1 tc- m idcrs iand  that there are 
too in.my m-w whites, loo m any 
only partly native Natives, too m an y  
politicians an d  loo m any  fish and  
gam e adm in is tra to rs  controlled by 
politicians. It Is a time for soul 
searching.

Kreaky. o u r  bald-headed eagle al 
Angoon. u'as sure alee and white In 
the head and lull feathers In 
November, when Ihls was being 
written. Probably fresh winter 
feathers, and he wasn't getting  
them so stained with spawning  
salmon. Incidentally, with the 
herring Into winter holes, salmon 
runs aver, and bottom jlsh  moved 
out to deeper water. Kreaky was

making a meal tlu other day of a 
big starfish. He'll ue after the 
unwary duck or sea gull soon.

Asked about subsistence fishing, 
Kreaky says, "At the best it's lousy, 
(his subsistence fishing. Some 
years there are hardly any fish  In 
the streams at all. Maybe one day 
there won't be any salmon. Hope 
there will still be herring . . .but. If 
all the eggs get shipped to 
Japan . . . can ive hai>e herring 
without eggs?”

I Publisher
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^ 2& d~  y£/LA<jL**s9 ■ isCA-d. td d . ^ d y x d d  cd*~ yO -A x id c d -d  ,

d  rC O tS -cdd  s f ld ~ /C\_ /U A ^ d d t^ u U L ,

^ ju d d d . Q rd c x ) o d  d ^ d . tA ^ c d  p -C *rrlA _ d *d \^  caM <^A j(_

&-TL A - y tx u d j d*X<LAyz « d !d \_  y d A jd -d z tt—xJ^ . ^ d y b x & d ^

zde>U siV -( .O  d o  d < - s * * d  jU d c l̂  xamM ^ jfld o U ^ .

&~tns<siAA&} J^ d '-t̂ jd -i/d x ] d - d d j  j4 A d ljdcd î jC jQ _ ^ u J ty u jd
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£  CrUSl yO Ĵ>-<iXjQjU l̂jCJi_, j[XtA^y^£>^tt\ t ^CO-C. /cIxJa^/j _ x u X _ .

_>yUxM /klX A .{j_ y \_  yyld jL ) y M p - X y r p y  ^ < -  /C<J>doctirfXX_
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