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KENAITZE INDIAN TRIBE
RESOLUTION 85-6
PAGE TWO (2)

WHEREAS, amending Section 3 (AS 16.05.940(23) to regulate
"subsistence uses" to rural Alaska residents only and creating
"personal use" fishery tor urban residents is viewed as an attempt
to divide Aalskans and to legalize something that has been illegal
in the past;

NOW THEREFORE BE IT RESOLVED BY THE EXECUTIVE COMMITTEE/TRIBAL
COUNCIL OF THE KENAITZE INDIAN TRI3E at a meeting held on March 18, 1985
that the Tribe goes on record as being opposed to House Bill 288 and
Senate Bill 231 introduced at the request of the Governor;

BE IT FURTHER RESOLVED that the Tribe urges all Senators and
Representatives to carefully review the legality of House Bill 288
and Senate Bill 231 before making this important decision;

BE IT FINALLY RESOLVED that the Tribe will request federal
intervention if further attempts to circumvent Supreme Court rulings
are taken.

CERTIFICATION
This Resolution 85-6 was duly adopted by the Executive Committee/Tribal

Council of the Kenaitze Indian Tribe at a meeting held on March 18, 1985
by a vote of 6 for and 0 against with 1 absent and 0 abstaining.
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laska co811
ac 1CS3
Dear i"elhsid;

“he rec :nt madison decision conear”™iinjcor

#e g as |oan .ure it doas you and Fred fharoif. "over'or
al ot

The nurogso of this_le*ier is to obtain information
your staff. Tould 7011 please supply no U ! asea
ml?0i"ion, or direct me to 2 sor.roe Tor such a "cry? “m=7 .- .
pl -se identify iu™t who are the individuals in the -ten-te 2 irat-
1ioau leadership, shat are opposed to the fovemor's initire to
relnstgte subsistence, as | wiah to "errav-oni v/ith th

orrcsed.

“he hasic ar tetsnt in favor of sue eeictvr.ce rights that : exr

to be _he' rins from proponents of subsistence, will be has ;
“traditianal us5". ~ nils that argument will be valid, and ! ac
svwaort the "tradition 1 use™ concept, | feel that a nore Erag-
matic argument to, those who are noAsrate in their vievpoints or
.rybe evén downripht op™csed to subsistence, all: -+ - T
own partiCellar_economic situation, that | ar. sure is shared by
other bush resi lents. !y argument in favor of subsistence rights
nw - ~1 P0 yb® “oq+ W " " Zemij-cash/subsistense
economy. further that th .itilination of subsistence resources
to offset the limited cash income is  major factor in ke-erinn me
off of many social arograns such as, 6m SO0WO, _scrool 1Ic
en -dgy assistance, end welfare. Tny would any tax payin - o«
of/at to support me '1th their tax dollars, v/hen |

between limited cash income and subsistence?

On the deject of ths va siea ..atiavicr ever-rer.e /0 suatorue
the effort is to be cor.uenuea, "embers of the %uard_have ‘one a
let toward local establishment of a unit. At this site -*¢ have at
least nineteen inters ted applicants, there are more at other
hudnagak fiver sites. On February fourte- Is, officials of “he
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Alaska SportfishingAssociat

3605 Arctic Blvd., Suite 800 * Anchorage, Alaska 99502

March 21, 1985
GASSSX

Representative Richard Shultz
Pouch V
Juneau, Ak 99811

Dear Dick,

The recent Alaska Supreme Court decision (Madison Case) has resulted in a
potentially chaotic and explosive situation. It leaves nearly all of
Alaska®"s people as "priority subsistence users" under the subsistence law
and it precludes restricting these subsistence users until sport and com—
mercial Tfishing is closed down. Although on the outside this may appear
to be fair, it creates an unmanageable mess of the Dept of Fish and Game
and renders th< Board of Fisheries nearly useless. This could be dis-
asterous to the sportfishing, commercial and hunting industries. Addi—
tionally, some rivers cannot stand an efficient harvesting method without
a threat to the fish resource. The current legislation proposed by the
Administration will not resolve these issues and, as a permanent bill, will
harr.. sport and commercial fisheries.

The citizens of Alaska did not vote or participate in the designation of
"rural” Alaska as the only ones qualified for priority subsistence, nor is
the definition of "rural™ or "subsistence priority” clearly understood.
These are issues that need full public discussion prior to considering a
permenent change to the subsistence law. Therefore, as an interim measure,
the Alaska Sportfishing Association calls for immediate action to:

1. Enact legislation this session with a termination or sunset
clause expiration da.e of December 31, 1935, that will enable the Drpt
jf Fish and Cjme and particularly the Boards of Fish and Game to liviit
subsistence fishing in the same manner as they were before the Madison
decision.

2, Immediately take action that will insure that prior to the 1986
legislative session the priority subsistence issue is fully aired at public
hearings with this input assembled and given to the 1986 legislature.

3. During the 1986 legislative session, thoroughly debate the sub-—
sistence priority statute and bring about along term, fair solution for
resource users in all ar.js of the state.

One possible means of identifying the Boards authority in a temporary law
for this year would be to include the eight points utilizedby the Board.

We believe that a true subsistence priority need does exist for a very
few long time residents in very remote areas. Putting any individual

in a position where he has priority of a resource, 1if even legal, over
all other people in Alaska, and the world for that matter, 1is a law .und
priority that must be severely restricted.

Alaska Sportfishing Association



SUBSISTENCE

With the recent Supreme Court decision, the State now has the direction and
opportunity to assure to All Alaskans .the equal consideration to take fish and [
game for their own personal consumptive use. This decision supports the
Constitutionls provision that "Wherever occuring in their natural state fish,
wildlife and waters are reserved to the people for common use."™ The court

stressed that common »usef and not priority fu3er3 was the main intent and

should be the effect of the sub <ctence regulations,, They found that all
consumptive users, and not just i al residents, are eligible priority

subsistence users.

Government and its laws should apply even handedly to All Alaskans and make

sure that whatever® criteria is used is not unjustly discrimintory in intent -
or effect. ihe Constitution does not on a whole and should not have severe
restrictive provisions. This same need should be observed by any legislation

and should be used to make sure that its clear intent is to protect and insure
the equal and just consideration of All Alaskans.

But the same politics that supported the illegal discrimintory subsistence
regulations are at work to speedily fix their court failure .Iteir.-dnain weapon,
now as in the past, is their threats aimed at the majority of Alaskans. One
such threat 13 that the over 200,000 sportfishermen will be soverly impacted
by the Supreme Court decision. The court, in fact, said that all personal
consumptive user were to be given equal consideration. As most so-called sport
fishermen sat the fish that they catch, any priority subsistence use must
include th&u. And those *pure sport fishermenl who catch and release are not
harvesters of the resource, therefore have a negligible impact. With an annual
harvestoof well over 100,000,000 salmon, All Alaskan should beentitled to the
equal opportunity to take fish for their own dinner table.

Another political threat used is that the federal government will deny our State
the right to manage our fish and game unless the subsistence priority is based
on rural lesidency. When the feds mandate that the resource must be managed as
they say,tthe State has in fact already lost the right of management authority.
This restriction resulted from State politics that requested and supports such
residency discrimination. When Ron Sommerville, Alaskafs representative during
mearly d-2 / ANILCA, opposed this federal mandated discrimination he was removed
from his Washinton D.C. post. Governor Hammond admitted in a public meeting of
the Boards of Fish and Game that Sommerville was removed because of Native
pressure. His replacement, John Katz, has compromised the Alaskan publicts
constitutional rights on this and many other issues. For the State not to G
politically and judicialy oppose this discrimintory Action, which specifically
denies equality to all residents of Anchorage, Fairbanks, Juneau and Ketchikan,
sho.vs a planed sell out of our rights. This plan includes the continued lobbying
action of Larry Spengler, Attorney General office, supporting a priority
subsistence use ibflAlas”afs fish and game to be as discrimintory and restrictive
as has been politcally motivated. Alaska would be betlecioerved if our Attorney
General would be motivated by a responsibility to assure that all residents are
not discrimintorly restricted in their rights.



The histor/ of Governor Sheffieldls stern actions has been a vrell known threat
to any state employee who would question these unconstitutional subsistence
regulations. He fired Eish and Game Commissioner Ron Skoog and Game Division
Chief Ron Sommerville because of their private personal stands against these
regulations. And he then requested the resignations cf all Board of Fish and
Game members when they began questioning the balatant directions ordered by
Larry Spengler.qglt is time that All Alaskans are again "equal- under the law,
no matter where they reside, and that such equality is promoted by our State
and is not necessitated by continued court challenges by its residents,

t

Dale Bondurant
SR 1 Box 2516
Chugiak, Alaska 99567



PRESIDENT

Rupert Andrews
9416 Long Run Drive
Juneau. AK 99801
(907) 789-7422

regional vice president
lyle Carlson

Bo* 2741

Fairbanks. AK 99707
(907) 452-3498

REGIONAL VICE-PRESIDENT
Robert Rausch

PO. Bo* 2662

Juneau. AK 99803

(907) 789-3764

REGIONAL VICE-PRESIDENT

ALASKA OUTDOOR COUNCIL, INC.

9301

3780 McGinnis dr, juneau, ah
(907) 789-3450

March 5, 1985

Representative Richard Shultz
Alaska State Legislature
Pouch V (MS 3100)

Juneau, Alaska 99811

Re: Possible Amendment to 1978 Subsistence Law

Dear Representative Shultz:

This letter is written because our Executive Director was recently
advised that there my be an effort to amend the 1978 subsistence law
and that effort my be tailored to accomplish those amendments with
little or no public hearings.

We understand that if an effort to amend the law is offered this year,
it will be to permit the Alaska Boards of Fish and Game to discriminate
against individuals who reside in a community defined as "urban".

“mm Eon Swanson

M B il7 Katllan

ANagle River, AK 99577
(907) 694-9564

The purpose of this letter is to make it as clear as possible that we

TREASURER believe the 1978 subsistence law should not be amended in the absence of
Box 1350 corrmittee hearings which are open to the public, including hearings

Palmer, AK 99645

(907) 745-3772 In other words, public participation

which involve teleconferences.
should be permitted.

SECRETARV

Sam Harbo

PO. Box 80522
Fairbanks. AK 99708
(907) 452-7815

Sincerely,

LYLE R. CARLSCd
Vice-President Interior Region

DIRECTOR-AT-LARGE
Warren Hoflich

6901 Tall Spruce Dr.
Anchorage, AK 99502
(£07) 243 4790

Affiliated with National Rifle Association



Kenai Peninsula fishermen's CooperativeAssn.

PoliticalandCegalAction Cormttee

Box 546, Soldotna, Alaska 99669

Piione: 262-2492

March 18, 1985

Representative Richard Shultz
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Representative Shultz:

We are writing to you to ask your support on Senate Bill 37 and

its corresponding House Bill 235. It is an act relating to management
plans and regulations adopted by the Board of Fisheries, We have
enclosed a Request for Support for this piece and legislation and

hope that you will take time to read it.

We are especially concerned that we make tc clear to you that we

do upport United Fishermen Of Alaska in their position on
vernor®s piece of subsistence legislation. In a March 8

r to past UFA members, support was sought for the this legis—

n. It was stated that "effortr will require a rigorous and

sive lobbying effort, and even then the outcome will be uncertain
ause of the powerful seats held in the Legislature by the Fairbanks
ation." These are NOT our sentiments as comme. cial fishermen

ish the waters of Cook Inlet. In years past, we played a

active role as members of UFA with Cock Inlet commercial fishermen
jsing a large number of their membership. When we called

upo to assist us with problems that we faced in Cook Inlet,

they did not want to become involved. When we needed their help,

they were not there to help. As a result of these types of things,

we withdrew our support from the organization, but, unfortunately,

UFA stills thinks that they have the authority to speak for every
commercial fisherman in our state. There have been many issues

that UFA has supported in recent years that we cannot support.

Please do not think that they speak our minds when they speak on
commercial fishing issues.




Representative Richard Shultz

Page 2
March 18, 1985
Our legislation is not a special

to benefit all
We believe that
operate apart from the political
interest groups that they are at
is designed to have our resource
which will 1insure its future for
an "exclusive right" bill and we
anyone from their opportunity to
this resource.

interest bill. It is designed

user groups of our very valuable resource of fish.
it would allow the Alaska Board of Fisheries to

pressures and whims of specie”
present so susceptible to. It
managed on a biological basis
generations to come. It is not
are not endeavouring to remove
have a part in the harvest of

We appreciate your time and consideration and hope that you will

support us on our bill.

Sincerely,

Cheryl

Sutton(Mrs.)

Committee Coordinator

Political

CS :cp

Enclosures

and Legal Action Committee



Alaska Fish and Wildlife Federation and Outdoor Council
and

Alaska Fish and Wildlife Conservation Fund
3780 McGionis Dr.
Juneau, Ak. 99801

SPEC IAL MO~T TOE
Alaska Supreme Court Subsistence Puling

The ' aska Supreme Court Friday February 22, 1985 struck down a
Boarc of Fisheries regulation designed to identify eligibility
for suosistence fishing in the Cook Inlet region. Under the
regulation, certain residents of the Kenai coastline and an area
near Homer were forbidden to fish for subsistence purposes.

The Supreme Court, in a 5-0 ruling, held that the board erred in
denying subsistence permits to certain residents who had fished
with set nets for personal and family use for many years. The
Supreme Court found that the board's regulation on subsistence
uses was inconsistent with Alaska law because the regulation was

too restrictive.

The opinion stated: “Under a statute designed to protect
subsistence uses, the board has devised a regulation to
disenfranchise many subsistence users whose interests the statute
was designed to protect.”

The ruling by the Supreme Court was not a Constitutional decision
but rather a statutory ruling. The Court decision we™": far
beyond just eliminating the particular regulation, hjwever.

The Court opinion emphasized the following points:
1. The State subsistence law does not allow the Boards of
Fisheries and Game to distinguish between rural and urban
subsistence fish and game users.

2. The State law does not allow the Boards to restrict
initial subsistence users to a specific community.

3. The Court ruled that the ten point criteria used by the
Board of Fisheries was too restrictive and was thrown out.

4. The State law requires the Boards to adopt regulations
permitting "subsistence uses".

5. A major point of departure from the State's previous
position was the ruling by the Court that all sport and



7. The Alaska Outdoor Council annual meeting is scheduled
mfor Juneau from April 11-14, 1985 where subsistence and
other critical issues are scheduled -for deliberation. We
request that no immediate action be taken until after the
Council's annual meeting.

8. We agree that some resource management problems could
exist t.is year i+f the administration chooses to direct th
Fisheries and Game Boards to adopt sweeping regulatory
changes. It is our opinion that this type of action isn't
necessary nor equitable to the general public.

9. I-f however, it is determined, after full deliberations
by the legislature, that immediate temporary corrective
measures are essential, we propose that the legislature
consider passing a law creating a one year moratorium or
"freeze™ on the subsistence law which will give them, the
public and the Subsistence Task Force one full year to
appropriate 1ly tackle the entire issue.
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THEODORE J. ALMASY
Pioneer "Alaskan Woodsman" Guide-Outlitter
McGrath, Alaska 99627
The Tikchik Lakes - The Kuskokwim - The Alaska Range

Trophy Fishing « Trophy Hunting * Recreation & Exploration
Dec. 15, 198"

State of Alaska

Boards of Fisheries tc Came
Box 3-2000

Juneau, Alaska 99801

Subject* Regulation Proposal |ltem (extra sheets as required)

DEFINITION! Subsistance in Alaska today is simply all or that portion of an
individual or family unit"s living or livelihood that is derived and obtained
from land and sea by self-employment through use, utilization and development
of available natural resources by Alaska®s permanent inhabitants (without re—
guard to race or ancestrial heiredity); and, including, but not limited to!
agriculture, mining and forest products along with personal harvest of fur,
fish and game.

IN SHORTi Self-support by direct acquisition and personal processing and use of
Alaska®"s land and sea natural resources to provide all or most of one"s living
or livelihood, and with cash flow not involving wages and salaries from tkis
self-employment.

***#**###
LEGAL BASIS! "GRANDFATHER RIGHTS"™ established by present day Alaskan inhabitants
by and through historic personal use. These rights are not limited to any par—
ticular race, but rather belong to an ethnic group in a mixed and integrated
society. The U.S. Government, after all, Invited foreign immigration, permanent
settlement, and encouraged and fostered economic development these pioneers
through use, utilization and development of Alaska®"s natural .”~sources for more
that 100 years; and, while she may have changed the rules and policies with ref—
erence to recent and current immigrants - she (and her Colonial Arm - the so-
called State of Alaska) are legally duty and honor bound to keep promises and
committments made in the past. Thus, after some 2”0 years (beginning with the
Russian occupation) of foreign immigration, permanent settlement, and racial
integration and assimilation both an ethnic group has developed and a way of
life evolved in which individual rights cannot bo decided nor judged based upon
racial nor ancestrial heiredity; but must be treatedon the basis of members
of an ethnic society, We:are now aware of many flawsin thw Alaska Native Claims
Settlement Act, and a major flaw yet to be contestedin the courts is based on
the Civil Rights of those Alaska Nationals forcefully serrregated and disenfran—
chised because of our race, and thus denied our "equal rights".

IN SHORT! "GRANDFATHER RIGHTS".



Boards of Fish & Gamet -2 - Dec. 15, 19RU
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DETERMINATION of WHO and WHOM QUALIFIES
HH#E>XH#*HBEHHSH

WHO 13 QUALIFIED? : AlIl Loral Residents of Alaska whose hone and permanent
residence is outside of the limits of first and second class cities tied into
the integrated highway system and Marine Highway Systems, ar.d who as individuals
or family units qualify as subsistance users under the "DEFINITION"™ and "LEGAL
BASIS" as stated.

WHO IS EXCLUDED ? i All persons whose home and permanent residence is located
within the city limits of any First or Second Glass City tied into the integrat—
ed highway r Marine Highway systems; residents of government (federal or state)
owned housing located upon government owned or reserved lands; and, all U.S.
Ci® "on immigrants who may hold Alaska Resident Status under Law, but whom are
tht.. e"vps in Alaska under "labor" or "tour of duty"™ contracts or agreements on
full ime wages and/or salaries; and, who are granted and accorded special bene—
fits, privileges, and tax exemptions including, "cost of living, allowances" by
their employer and governments "an an condition of employment”™ that are not equally
granted nor ac -ordcd nor available to local permanent inhabitants of Alaska,
Such "Residents" cannot claim Subsistance Rights in Alaska.

cA*HANHE TH-ml *H ««H«H«H#

IHFLIMENTATIOH

RS

1. (a) For the purpose of implimenting thin Section; Ea,.n full Game Unit (as
they currently exist including all divisions and sub-units) shall henceforth be
declared to be also a Subsistance Unit and Unit of Permanent Residence /Gr-all
legal (one year) Alaska Residents who maintain their home and permanent Post
Office address within such Unit® boundaries,

(b) Both Subsistance Rights and Resident Hunting and Fishing Rights (without
payment of trophy fees) for all Resident Alaskans shall be limited to (1) Unit
only - the Unit of Fernanent Residency; and,, in order to maintain these rights
a party must reside year around in Alaska and not less than six (6) months per
year within the boundaries of the Unit for which he claims these rights,

2. All Subsistance Users and legal Residents hunting and fishing outside of their
Unit of Permanent Residence shall be deemed to be Trophy Hunting and Sports Fishing
and subject to the prevailing trophy fees, but exempt (as Residents) from the
Registered Guide Requirement.

3. Trapping is hereby designated as a subsistance right, and trapping is closed
exce t to Subsistance Users.

kO Any Alaskan holding a;"Permanent Hunting, Fishing & Trapping License Xxs
automatically declared to be a subsistance user and hold Subsistance Rights.

5. That where the taking of certain game animals is restricted by permit that
subsistance users within said Game Unit shall have first preference rights to
these permits with the general public taking the excess.



Boards cf Fish & Cane: Dec. 15, 198U

Implimentation Continued:

6. Notninn in this or these rerulations is intended nor shall prevent innWant
settlers fron acquiring Subsistence Rirhts as an Earned Rirht so lonr as thov
neet the requiremerts.

El.D
»*#****#**##

Theodore



LEAZFFiRS JV PROTECTING THE HERITAGE OF AMERICAN MOUNTAINEERING FREEDOM

23 March 1985

Representative Richard Shultz
Pouch V
Juneau, Alaska 99811

Subject: Subsistence

Dear Representative Shultz,

Reference subsistence: The Alaskan Alpine Club is appalled
by the nature and degree of fallacious information presented to
legislators by Governor Sheffield"s appointees.

These are the same tactics used by the Native Corporations/
Sierra Club to gain the blackmail Federal subsistence law. It
is important that Alaska legislators not tolerate such tactics.

Futhermore, the recommendation of Governor Sheffield®s
now fully politicized Boards of Game and Fisheries demonstrate
a classic case of dishonest politics undermining the achievements
of scientific wildlife management in this nation.

Fvery credible wildlife management agency and organization
in the nation is on record as acknowledging that subsistence
priorities greatly harm sound biological management of wildlife
resources.

If the Alaska State Legislature holds any vestaae of honesty,
it is inconceivable that Legislators would acquiesce to the
same entity which illegally managed the subsistence law amid
years of public complaints against that abusive and illegal
management.

The self-serving intents of Sheffield administrators are
too obvious to later claim any position other than intentional
dishonesty, and acquiescence to such,

The subsistence issue CANNOT avoid blowing up in the face
of Alaska, not only for Alaskans, but for the witness of the
nation.

Its ramifications involve all outdoor users.

Alaska®"s legislators may not then wish to be identified
with the actions that caused such irreparable harm.

ft

¥4 /C

' i/Xa V.



23 March 1985
Representative Shultz: Subsistence

page two

Now is the time to demonstrate the honesty and integrity so notably
lacking in the imposition of the subsistence scam.

We urge you to address this profound issue with the care and full public
participation that it demands.

I must ask: Where are the recommendations of Governor Sheffield"s
Subsistence Task Force?

Like many other Alaskans, who sincerely accepted the merits of that
promised Task Force} the Alaskan Alpine Club was waiting to testify before
that entity!!!!

Governor Sheffield catagorically lied to the public when he used the
promise of that Task Force to get elected and gloss over this critical issue.
That sham Task Force has branded Sheffield and Butrovitch as contemptable
examples of Alaskan government officials.

.Are the Interior "..ska State Legislators of the same nature, and too
cowardous to demand 1 _dible results from that Task Force? Are they incapable
or unwilling to study the results of this law and hear the people, as Alaskans
were led to believe would be done?

I respectfully request answers to these questions from yourself and
other interior legislators.

Thank you for considering these views.

And have a pleasant day.

Sincerely,

Doug Buchanan
Executive Director

cc: interior delegation
Governor Sheffield
Mr. Butrovitch
Board of Game and Fisheries
news media

*V *yi;
u?.:



GREGORY FRANK COOK

ATTORNKY AT LAW

P.O. Hox 618, Douglas, Alaska 9982J
Residence (907) 586-9719
Admitted to Practice in Alaska and Oregon

Representative Dick Shultz
Chairman, House Resources Committee
Pouch V

Juneau, Alaska 99811

March 26, 1985
Dear Representative Shultz,

This 1is in response to your request for a written memorandum of
the oral testimony | presented before the House Resources
Committee on March 25, 1985 regarding subsistence legislation.

In dealing with the subsistence issue, the Legislature should
bear in mind two key provisions of the Alaska Oonstitucion.

"Wherever occurring 1in the natural state, fish, wildlife,
and waters are reserved to the people for common use."”
(Article VIII, Sec-. 3.)

"Laws and regulations governing the wuse or disposal of
natural resources shall apply wequally to all persons
similarly situated with reference to the subject matter and
pr.rpose to be served by the law or regulation."”

(Article VIII, Sec. 17.)

Recently introduced legislation (HB 288; SB 231) should be
carefully assessed In the 1light of these Constitutional
provisions.

Before adopting any subsistence legislation, the Legislature
would be wise to carefully formulate the specific goals it seeks
to achieve. Also, it would be prudent to specify the tasks to

be delegated to the Board of Fisheries and Board of Game.

Once 1its goals are made clear, the Legislature®s purposes should
be put into draft legislation. A broad variety of public
comment, together with a range of 1legal opinions, should be
studied wuntil a political resolution 1is reached that does not
violate our state Constitution.

Thank you.
Sincerely,



SENATOR BETTYE FAHRENKAMP
CHAIRMAN. HEALTH, EDUCATION AND
SOCIAL SERVICES COMMITTEE

1117 LAKEVIEW TERRACE

FAIRBANKS. ALASKA 90701
907-456-2899

Alaska cﬁE-[lchfelature

CvaS-T —

woeo oy

Senate
Ilarch 2G, 1985

Representative Richard Shultz
Chairman, House Resources Committee

Pouch V
Juneau, AK 99811

Dear Dick:

Because of the

introduced legislation

and further broaden

to establish a personal

WHILE IN JUNEAU
POUCH V

JUNEAU. ALASKA 99811
OFFICE (907) 465-3763
HESS COMMITTEE
(907)465-3834

HOME 907-780-6027

ramifications of the rece-rt Supreme Court
decision ir; riadison vs.

the State cf Alaska, the Governor has

use TFishery 1ir. law

definition cf "subsistence user"™ to mean
customary and traditional uses by rural Alaska residents.

KB 288 currently before the House Resources Committee affects
many cf cur constituents. Last year many of our
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KENAI RIVER SPORTFISHING ASSOCIATION

3301 nC" Street Suite 202
Anchorage, Alaska 99503
Phone (907) 276-1451

To: Alaska State Legislators*®
On March 19, 1985 the Steering Committee of the Kenai River Sportfishing
Association unanimously approved the following motion:
"We favor Interim legislation this session having a sunset clause of
December 31, 1985 that accomplishes:
(1) Return of the regulatory jurisdiction of fish and game back
to the boards of fish and game as It existed prior to the
Madison decision of February 22, 1985 by the Alaska Supremen
Court,
(2) That the legislature then cause to have public hearings held
state wide prior to the 1986 legislative session that would
frame legislation that would accomplish a permanent solution,
to the relationship between subsistence, sport, commercial and
personal use fisheries as well as all aspects of recreational
and subsistence hunting."
Chaos must be remove from the management of our fish and game resource un-—
til a permanent solution be gained from public input from all citizens of
the State of Alaska on the permanent use and allocation of fish and game.
We cannot allow any situation to continue that has the potential of causing

severe damage to the fishery resource. Resource regulation must be pre-



TESTIMONY OF CHUCK ROBINSON
BEFORE THE HOUSE RESOURCES
COMMITTEE ON APRIL 2, 19C5
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SUBSISTENCE AFTER MADISON

In the recent case of Madison v. Alaska Dept, of Fish
and Game, the Alaska Supreme Court ruled that a set of
regulations adopted by the Alaska Doard of Fisheries
concerning eligibility 1into the Cook Inlet Subsistence
Fishery were unlawful and inconsistent with the intent of the
current subsistence law. The regulations invalidated by the
court excluded the majority of subsistence users, most7y
Kenai Peninsula rer-idents from participation in the Cook
Inlet Subsistence Fishery. This, the court declared, was
contrary to the 1intent and spirit of the state"s subsistence
laws.

To fully understand the ruling of the court, it is
necessary to review the language of the law, the
circumstances which surrounded the passage of the law, and
the facts and circumstances concerning the application and
interpretation of the law by the Board of Fisheries which led
to the court®s ruling. Further, any enlightened discussion
of subsistence fishing cannot occur without including the
relationship of this fishery with other uses of fish, such as
sports and commercial fishing. . .e Cook Inlet salmon
fisheries provide the best example of salmon fishing user
conflicts in terms of the means and ways that the Board has
used to resolve or heighten and intensify those conflicts.
Only by reviewing the law, the facts and the application and
interpretation of the law by the Board can an accurate
picture of the Madison decision be depicted.

The current subsistence law, adopted by the Alaska
Legislature 1in 1978, 1is a fairly simple law. It was enacted
by the Legislature in the spirit of cooperation with federal
law and 1is founded upon sound social policy. The law was
passed in light of a need on the part of Alaskan people to
protect subsistence uses of fish resources in face of
changing social and economic development boundto occur in
the state with increase in growth and the needto conserve
the fish stocks for sustained yield purposes.

The law provides that the Board of Fisheries must



permit subsistence use of fish unless a factual determination

is made that such use 1is harmful to or jeopardises the fish

stocks in question. If fish resources ar > in short supply,
then subsistence use of the resources sh have a priority
use over all other beneficial uses. If fish resources are in

such short supply that only subsistence uses can be permitted
on fish stocks then, those subsistence users whe have a
customary need and depender*S? on the stocks, live closest to
the resource and have no ocfter alternate available resources
f'r use have a priority of use over all other subsistence
users on these resources. Until such time that the fish
resource 1is in such scarcity that only subsistence use 1is
allowed and there is not enough fish to go around among
subsistence users any Alaska resident is eligible to obtain a
subsistence permit.

The law establishes a two tier or two class category of
subsistence users. The first tier 1is the general class, to
which any resident may belong and the second tier, which is
the preferred class, which only ceitain residents may qualify
for. Any Alaskan resident is eligible for a subsistence
permit at such times when fish stocks are abundant and even
when fish stocks may be low, but not necessarily depleted to
the point of severe jeopardy. Only certain residents may
qualify for preferred subsistence status, based on
dependency, local residency, and alternate available
resources” When fish resources are so Jlow that only
subsistence use is allowed on these resources, sports and
commercial use have been prohibited and there are not enough
fish stocks to adequately supply subsistence use. Further/
if the Board determines that subsistence use may jeopardize
the viability of available fish stocks this use may too be
eliminated.

The subsistence law defines subsistence fishing as the
taking o" fish by longline, seine, fishwheel, gill net or
other means defined by the Board for subsistence wuses.

Subsistences uses are defined as those <customary and



traditional taes of fish 1in Alaska for direct personal and
family consummation for food, shelter, clothing, fuel, tools,
or transportation, for the making and selling of handicraft
articles out of nonedible by-products of fish resources taken
for personal or family consumption, and for customary trade,
barter, or sharing of these resources for personal or family
consumption. Subsistence use covers a wide range of personal
use of fish resources.

The law was adopted in response to a number of factors
that had occurred and were occuring 1in the area of
conservation, utilization and development of fish and game
resources in AJlaska during the 1970°s. In 1972 Governor Bill
Egan®s administration established a state-wide policy within
the Department of Fish and Game that made subsistence use by
Alaska residents of fish and game resources the highest
priority use during resource shortages. This policy was
established ons year after Congress enacted the Alaska Native
Land Claim Settlement Act (ANSCA) and at the infancy of the
Alaska oil wui pel ine boom. During the same year the
constitutional amendment allowing 1 ".roited entry into Alaska's
commercial fisheries was ratified and the commercial fishery
entry law was passed.

Between 1972 and 1981, Alaska experienced a dramatic
increase in population. By 1980 there were approximately
400,000 people living 1in the state. Also many thousands of
people visited the state each year. In 1976Congress, after
the electionof President Carter, proposed the Alaska National
Interest LandConservation Act (ANILCA). The proposed
legislation, enacted 1in 1980 was in part the result of the*
transfer of federal Jlands to the state and native Alaskans
under Section D-2 of ANSCA. The ANILCA legislation creates a
subsistence use priority on fish and game resources on
federal lands and water within Alaska. In 1978 the Alaska
legislature in an attempt to protect subsistence uses and to
conserve on state fish and game resources enacted the
subsistence law. In part the subsistence use priority was

etablished to somply with federal law.



Despite the establishment of the 1972 subsistence
policy and the passage of the 1978 subsistence law, the Board
of Fisheries continued to regulate Alaska fisheries 1in such a
way that completely ignored the mandate of the social
policies on subsistence use of fish resources. Even during
periods of shortages the Board failed to allow subsistence
fishing to be the priority use. The Cook Inlet salmon
fishery 1is a prime example of the Board"s reluctance during
the late 1970"s and early 1980°s to accommodate subsistence
use of these resources.

In 1977 the Board of Fisheries established the Upper
Cook Inlet management plan. This plan was used by the Board
to allocate Cook Inlet salmon stocks between sports and
commercial fishermen until it was invalidated by the Supreme
Coi.rt in 1981. The plan essentially allocated Cook Inlet
salmon stocks between sport and commercial use based upon
seasonal fish movements. The plan did not 1include any
specific allocations for subsistence wuse. The plan was
adopted by the Board 1in response to political pressures
placed upon it by the Anchorage chapter of the Isaac Walton
League, an international organization comprised mostly of
recreational fishermen and hunters and outi_"“or enthusiasts.
The argument put forth in support of the plan was that Cook
Inlet king and silver salmon resources should be allocated to
sports use on a priority basis because sports users outnumber
commercial users and the sport use demand 1is growing. Threats
were made to the Board that if it did not adopt the plan
sportfishermen would urge a referendum vote on the subject or
getthe Legislature to adopt, the policies outlined in th&
plan.

The plan allocated all salmon found in Upper Cook Inlet
prior to June 30 to exclusive sport use and all salmon
destined to spawn on the Kenai Peninsula after August 15 to
priority sport use. All salmon moving 1in Upper Cook Inlet
between July 1 and August 15 1is primarily for commercial

fishing use, except certain salmon stocks which must be



minimized in the commercial harvest. No specific priority
allocations were made in the plan for subsistence use of Cook
Inlet salmon stocks.

The stocks moving 1in Upver Cool: Inlet prior to June 30
are the majority of Cook Inlet king salmon and other runs of
red salmon. After August 15 the stocks moving 1in Upper Cook
Inlet are mostly fall silver salmon. Between July 1 and
August 15 the Upper Cook Inlet salmon stocks are comprised
mostly of red, pink and chum salmon. However, there are
stocks of silver and king salmon present. The Kenai River
king salmon, for instance, 1is present during July, though it
is a much smaller run of salmon than the early runs present
prior to June 30.

The Cook Inlet salmon subsistence fishery until 1977
was opened by regulation to any Alaskan resident. It had
been in existence since territorial days and was opened 1in
practically all areas of the inlet. The seasons were from
early May until December 31, until the early 1960"s when the
seasons were shortened along with commercial and sports
fishing seasons to protect for conservation purposes the
depleted early run of Cook Inlet king salmon. From the mid
196u”s until 1978 the season opened 1in the Northern district
of the Inlet from June 30 until September 21 and in the rest
of the Inlet from August 15 until December 31. The open
periods were the same as the open commercial fishing periods.
The method of subsistence harvest was with set gill nets, one
per permit holder, ranging 1in size from 20 to "5 fathoms.
The bag limit or quota per permit holder was no more than 50
salmon. The subsistence fishery primarily throughout 1its
history targeted on king and silver salmon, though other
species 1in smaller quantities were also harvested.

The 1lead plaintiffs 1in the Madison case, Gene Madison
and Louis Gjosund are Alaska residents living in North Kenai
and Homer respectively. Each has been a subsistence
fisherman since the mid 1940°s. They and others similar to
them, have vregularly subsistence fished for salmon for

personal and family consumption as food ever since settling



in Alaska nearly 40 years ago. In addition to salmon, they
have used other natural resources such as wood, coal, berries
and wildlife for subsistence purposes for food and fuel.

In 1977 the Board by regulation eliminated the Homer
subsistence fishery. The elimination of the fishery was done
in response to sportfishing pressure, mainly from Anchorage
sportsfishermen who wanted no competition from subsistence
users on their take of fall silver salmon in the Homer area.
Louis GJosund and other subsistence fishermen went to
Superior Court and requested an 1injunction against the
elimination of the Homer salmon subsistence fishery. The
court after finding that the Board"s action was unjust,
enjoined the enforcement of the regulation closing the
fishery.

In 1978, less than two months after the current
subsistence aw went into effect, the Board adopted
regulations e iminating all of the subsistence fisheries
along the Eastern shore of Cook Inlet and severely restricted
the gear, area, and quota for the Homer subsistence fishery.
This action was taken to accommodate and prioritize sport use
of fall silver salmon. Again, Louis GJosund went to court to
enjoin the regulations and again the Superior Court ruled in
favor of GJosund and against the Board.

Pursuant to the 1977 salmon management plan the Board
in 1978 adopted regulations permitting the sport use of early
Susitna River drainage king salmon. It refused to allow any
subsistence or commercial use of these resources. In 1979 a
group of Tyonek residents requested of the Board to allovf a
subsistence fishery on these stocks. The Board denied the
request in light of much objection by Anchorage sport fishing
interest groups. In 1980 the Tyonek residents, mostly people
from a small Indian village located on the northwest shore of
Cook Inlet, brought suit against the Board claiming that
their customary and traditional subsistence fishery for Kking
salmon should be allowed 1if the Board was going to allow

sport use of these stocks. The Superior Court ruled in favor



of the people of Tyonek and ordered the Board to open a king
salmon subsistence fishery 1in the Tyonek area. As a result
of the rulingi*the Tyonek case, the Board was forced to
address subsistence fishing in all other parts of the Cook
Inlet and to provide for subsistence use. 1In 1980 the Board
opened the Tyonek fishery and opened a subsistence fishery
along the Eastern shore of Cook Inlet. However, the area
opened along Eastern Cook Inlet was in a plac" that was rock
strewn, extremely muddy and terriblyinaccessible. Again,
the Board was sued 1in Superior Court. This time the Board

reached a compromise and out of court settlement with the

litigants and opened the fishery in an area that was nr""e
suitable to subsistence fishing. The series of court ca as
against the Board exemplifies the Board resistance to

protecting subsistence use of Cook nlet salmon resource., as
mandated by the Egan policy and the subsistence law.

By 1981, the Board was convinced that subsistence use
of salmon was to be permitted 1in Cook Inlet despite the
opposition from sport interest groups. However, the Board was
still 1looking for a wc., to allow the use in itsmost narrow
form, so as not to upset the sports fishing priority set forth
in the management plan. The means that it found to accomplish
this objective was the interpretation of the words customary
and traditional wuse as fcund in the current subsistence law.
The Board interpreted those words to mean that only rural
residents in the Cook Inlet region were eligible to
participate 1in the subsistence fishery and only areas close
to rural communities would be open to subsistence fishing.
The only rural areas and residents that the Board found *to

exist in Cook Inlet were Tyonek, Port Graham, and English

Bay. These communiti.s are predominantly native in
composition and are isolated. The only access to these areas
is by water or air travel. The rest of the Kenai Peninsula

areas were considered urban and their residents ineligible to
participate in subsistence fishing. This included communities
such as Clam Gulch, population 100, Ninilchik, population

200, and other Peninsula communities like Homer, Kenai,



Soldotna, Seward, and North Kenai. Also the whole of the
Mat-Su valley which borders the Jniet was considered wurban
along with the Anchorage community. None of the residents of
these areas could qualify for subsistence fishing permits and
no areas near these communities were open to subsistence,
fishing. As a result of the Board"s 1981 subsistence fishing
regulations the majority of the Cook Inlet subsistence users
were excluded from the subsistence salmon and other
subsistence fisheries including halibut, herring, bottom fish
and smelt fisheries.

Prior to 1978 subsistence fishing was defined by law as
the taking of fish by longline, gill net, fishwheel, seine or
other means as def"ned by the Board for personal use, not for
bart.v or sale. The 978 law changed the definition to the
taking of fish by such means for subsistence uses, which
includes barter trade and selling of nonedible parts of fish
**S handicrafts. At the insistence of the Attorney General®s
office, the Board made a distinction between subsistence use
and personal use and ".opt--J the narrowest interpretation of
the subsistence law in order to exclude the majority of the
subsistence users. It found that only the residents of the
three villages of Tyonek, Port Graham, and English Bay had a
history of subsistence use of Cook Inlet salmon.

In 1981 Madison, GJosund and other Cook Inlet
subsist.ence fishermen brought suit 1ir, two Superior Courts to
enjoin the enforcement of the Board of Fisheries subsistence
regulations. Surerior Court Judge Paul Jones presided over a
case brought in Homer and Superior Court Judge Victor Carlson
presided over another case brought 1in Kenai. Judge Jones
ruled that the subsistence criteria were valid, however, the
Board"s application of these criteria violated equal
prvrection of the laws and was not based on a factual finding
that it was necessary to exclude Homer subsistence fishermen
to protect subsistence fishing 1in Tyonek, Port Graham and
English Bay. Judge Carlson ruled that even though the

Board®"s criteria we . valid, that the Board"s exclusion of



Upper Cook Inlet subsistence fishermen was without due
process of law and remanded the case to the Board with a
request to provide a personal wuse fishery for these
fishermen. In March of 2.982, the Board pursuant to Judge
Carlson®s ruling, created a personal use fishery on Kasilof
red salmon and Upper Cook Inlet fall coho salmon. The
personal use fishery wa_s created as an excess '"charity"”
fishery to be accommodated only after subsistence, sports,
and commercial fishermen had satisfied their needs. Also,
the fishery would not perscit trade and barter of the fishery
resources. However, the Eooer subsistence fishery remained
open and has continued as a subsistence fishery since the
Court®"s ruling.

In 1983 the Kenai River Sportsfishing Association, the
sports interest group of which 9oard member Bix Bonney was an
officer, brought suit in Kenai Superior Court to halt the
all coho personal wuse fishery. The court 1issued a
restraining order against: the operation of the fishery 1in
frvct of Bonney"s group.

Then, in 1985, the Supreme Court reversed the two
Superior Court rulings in. the Madison and G. Josund cases,
declaring the Board®s subsistence criteria and the
regulations adopted pursuance to them 1invalid and inconsistent
with the subsistence law.

It is from this Supreme Court ruling that much debate
has followed concerning subsistence use of fish and game and
has led the Governor tointroduce House Bill 288. Tho:>.Mit the
Court®"s ruling is fairly clsar and simple, some confusion has
been created over the 1issise. The alleged purpose behind HB
288 is to clear up the confusion, bring state law into
compliance with ANILCA, anc prevent theelimination of sports
and commercial fishing because ofrunaway subsistence wuse.
None of the objectives eh the Governor®"s bill are well
founded. Indeed, the legislation 1is not essential nor
reasonably needed to deal with subsistence fishing 1in Alaska.

Taking 7ach alleged purpose for the passage of the

legislation one at a time and discussing them openly and



rationally sho -1d convince members of the Legislature that
such legislate >n is not needed and moreover maj be
unconstitutional under Alaska law.

It has been alleged by the Governor®s administration
that unless HB 288 1is enacted the state®"s subsistence law
will not be in compliance with ANILCA and this will lead to a
takeover of management by the federal government of Alaska
fish and game resources and a denial to the state of certain
federal revenues intended for management of sea mammals and
sports fishing. This allegation 1is not founded on the truth.

On April 6, 1982, Under Secretary of the Department of
the Interior Bill Horn gave a presentation to the joint
Boards of Fish and Game at a joint Board meeting in Anchorage
Attached to this document are the transcribed comments of Mr.
Horn made to the Boards concerning what actions the Board
needed to take to be in compliance with ANILCA. In his
presentation Mr. Horn made it perfectly clear that
regulations adopted by the Boards which encompass either a
one tier or two tier subsistence use approach to subsistence
users would satisfy the federal requirements of ANILCA. The
one tier approach would make only rural residents eligible to
be subsistence users. The two tier approach would allow any
Alaska resident to qualify wuntil such time that fish
resources are so low that only subsistence use <can be
permitted and the supply of fish stocks available 1is not
enough to reasonably accommodate all subsistence users. Then
a priority between subsistence users can be established for
subsistence uses, based upon customary dependence on the
resource, Jlocal residency, and alternative available4
resources.

The Board opted for the one tier approach to
subsistence use. The court in Madison reviewed the one tier
approach of the Board and rejected that approach as
inconsistent with intent of the current law. The court
declared that the current subsistence law intends a two tier

approach on the 1issue of eligibility into the subsistence



fisheries. The two tier approach embodied 1in the law 1is
consistent with and in compliance with ANILCA. In fact, the
court stated that our law 1is not intended to linmit
subsistence users to rural residents only, but that all

Alaska residents can qualify for a permit. The court also

found that the subsistence fishery in whichMadison ha"-

participated in for approximately 40 years was a customary
and traditional wuse of salmon tor personal and family

consumption and other subsistence uses. The claim that the

current law 1is not in compliance with ANILCAiIs patently

false.

The next misrepresentation of the Madison decision
concerns the Governor®s administration®s <claim that
subsistence use of fish cannot be limited until such time
that sports and commercial fishing has been eliminated. This
representation/ like the noncompliance with ANILCA
representation/ is unfounded. The administration has either
mistakenly or wilfully confused the issues of use and users.
The two are distinctly different. Subsistence use 1is
intended by the current law to be carefully monitored and
regulated. This 1is clearly stated in the preamble to the
subsistence law. In the preamble it states:

It 1is 1in the public interest toclearly
establish subsistence use as a K, riority use of
Alaska®s fish and game resources and to recognize
the needs, customs and traditions of Alaskan
residents. The legislature further finds that
beneficial wuse of those resources by all state
residents should be carefully monitored and
regulated with as much input" as possThle from the
affected users, so that the viability of fish and
game resources is not threatened and so that
resources are conserved 1in a manner consistent with
the sustained yield principle.

The legislative intent to regulate subsistence use in»
order to avoid jJeopardy to fish stocks isabundantly clear.
Therefore subristence use of fish resources can be limited by
bag limits, cuota_, time, area, and other means available to
the Board of Fisheries without the elimination of sports or
commercial fishing.

In Madison, the court merely stated that before the

Board may limit priority use among Ssubsistence users, it



must factually find two things: 1) that it is necessary to
restrict the taking of fish for sustained yield purposes and
2) that eliminating sports and commercial users will not
assure the maintenance of fish stocks for sustained yield
purposes and establishing a priority among subsistence users
is also necessary. It is this interpretation of the law by
the court that the administration has confused and
misrepresented. It is not necessary to eliminate sports and
commercial use of fish 1in order to limit and regulate
subsistence use. It is required to find that it is necessary
to restrict the taking of fish to avoid damage and harm to
the stocks and that eliminating sports and commercial uses
will not assure the viability to the stocks before there 1is
any occasion to limit subsistence fishing to second tier
preferred or priority subsistence users as distinct from all
subsistence users. The concept of use and users must be kept
separate in discussing tne intent of the law.

The Cook Inlet subsistence fishery has never posed a
real and substantial threat to salmon resources or other
beneficial uses of the resource. The Cook Inlet salmon
subsistence fishery since the 1960"s and until the 1980"s has
never harvested more the one half percent to one percent of
the total salmon harvest by all user groups.

Between 1978 and 1980 the number of persons licensed by
the state to participate in the Cook Inlet salmon subsistence
fishery ranged from 323 to 1,331. This number 1is compared to
1300 commercial salmon entry permit holders and from 180,000
to 200,000 sportfishing license holders for the same period.
In comparing the number of sport license holders with
subsistence permit holders it 1is readily apparent that the*
Cook Inlet sport fishery rather than the subsistence fishery
has experienced the more dramatic increase in the number of
participants. The Cook Inlet sportfishery 1is comprised of
approximately 47 percent non-resident participants. The
subsistence fishery is a 100 percent resident fishery. The
Cook Inlet salmon commercial fisheries are comprised of seine

and gill net fisheries. The Cook Inlet salmon seine fishery



is a 100 percent resident fishery, Th? set gill net fishery
is 90 percent resident and the salmon drift gill net fishery
is 60 percent resident and 40 percent non-resident.

The intent of the current subsistence law 1is to
establish subsistence use by Alaska residents of fish as the
priority use during times of resources shortage. Most of the
sport fisheries and many of the commercial fisheries are
comprised of resident and non-resident participants. The
social policv embodied 1in the subsistence law is to make
available on a priority basis fish stocks for subsistence use
by Alaska residents over non-residential use of these stocks
for sports and commercial use 1in times of resource shortages.
This 1is good sound policy designed to protect the needs,
customs, and traditions of Alaskan residents.

The Governor®"s proposed legislation may also run afoul
of the state"s constitution. Article VIII, Section 15 of the
constitution reads:

Section 15. No Exclusive Right of

Fishery. No exclusive right or specTal privilege
of fishery shall be created or authorized 1in the
natural waters of the state. This section does not

restrict the power of the State to lim,t entry into
any fishery for the purpose.” of resource
conservation, to prevent economic distress among
fishermen and those dependent upon them for a
livelihood and to promote the efficient development
of aquaculture 1in the State.

Article VIII, Section 17 of the constitution reads:

Section 17. Uni form Application. Laws and
regulations governing the wuse or disposal of
natural resources shall apply equally to all
persons similarly situated with reference to the
subject matter and purpose to be served by the law
or regulations.

These two constitutional provisions <create major
stumbling blocks to the attempt by the Governor or the*
Legislature to limit entry into the subsistence fishery to
rural residents only, and the establishment of a personal use
fishery as an alternative for urban residents. Article VIII,
Section 15 prevents exclusive and special tights or
privileges of fisheries in the natural waters of the state

except for commercial fishing and aquaculture. The recent



interpretation of what this constitutional provirion means.
If HB 288 was enacted limiting entry 1into subsistence
fisheries to rural residents only, this law would create an
exclusive or special right or privilege of fishery based
solely on residency. This scheme would be contrary to this
constitutional provision prohibiting such action. This 1is so
because the law would create a closed class of persons,
namely rural residents, which have an exclusive right or
special privilege to subsistence fish.

Next, Article VIII, Section 17 would prevent the rural
vs. urban classification of subsistence users. If the purpose
behind the governor®s bill 1is to protect subsistence use of
fish then those uses demonstrated by Gene Madison and others
to have customarily and traditionally existed as subsistence
uses in Cook Inlet for many /ears would be entitled to
uniform treatment by the law. Jhose individuals who have
demonstrated use of the Cook Inlet salmon resource"* for
personal and family consumption as food, etc., and for trade
and barter are similarly situated with other Alaska residents
in rural communities like Tyonek, Port Graham and English Bay
with respect to the use and disposal of salmon resources.
The constitution requires that these individuals he given
equal treatment. Therefore, it would be unconstitutional to
allow subsistance use by rural residents only and exclude
urban residents from such wuse. Further the creation of a
personal use category for urban users is not equal treatment.
Under the personal use category trade, barter, and sale of
non-edible by products of fish would not be permjriitted. The
prohibition of these activities to urban residents and *the
permission to rural residents would not be uniform treatment%
Both groups of people would be harvesting the resource for
personal and family consumption but only rural residents
would be able to extend this consumption to trade, barter and
sale of non edible by products as handicrafts. This
limitation on urban wusers would not withstand the mandate of
Article VIIl, Section 17 as it woulC result in unreasonable

differentirl treatment among persons similarly situated with



respect to the use of fish resources.

In conclusion it must be said that HB 288 is not a well
founddpiece of proposed legislation. The bill would create
more problems than it allegedly attempts to resolve. The
current subsistence law achieves the twin objectives of
conserving fish stocks and protecting subsistence uses of
these resources. The current law when circumstances warrant
would protect a rural priority fotr subsistence use, for
instance, when the fish are in such short supply that
priorities must be set among subsistence users.

It is urged that the legislature take no action on HB
288. The time has come to allow subsistence fishing to take
its course. There are no present circumstances that have
been clearly demonstrated which require subsistence use of
fish resources to be Ilimited solely to rural residents.
Until such time that a clear and present need arises for such
action the type of legislation proposed by the Governor
should be shelved. The sky over subsistence use of fish and
game is not falling.

If a problem does exist over subsistence use perhaps
the solution 1is not 1in changing the law but rather 1in a close
re-examination of the Board"s process and its application of
the law.

DATED this t day of April, 1985.

ARTHUR S. ROBINSON



JOINT MEETING OF THE ALASKA BOARD OF FISHERIES
AND BOARD OF GAME, APRIL 67 1982

Testimony of Deputy Undersecretary of the Department of
Interior Bill Horne.
BM: Stands for Board of Fish/Game member

Horne: Thank you, Mr. Chairman, | appreciate the opportunity
to appear before the Joint Boards and discuss the State"s
compliance and implementation with the Alaska Lands Act, and
hope that the cooperation that we®"ve been engaged 1in with the
State since last August can continue and we can bring this

matter to a satisfactory conclusion. Let me say at the
outset that reiterate the Dept, remains philosophically and
policy-wise strongly committed to state management. We

believe that the State, possesses the requisite expertise to
protect the fish and game resources of the State of Alaska.
It is expertise that we <cannot hope to match and as a
consequence, we are most anxious to have this matter resolved
in such a fashion that we can continue to defer to your
judgement, expertise and not have to comply with any
manadatory statutory requirements that would force wus into
the fray. Let me state that from where we"re sitting, the
federal 1law that 1is at 1issuo imposes some Ffairly minimal
requirements on the state, it 1is obvious that these minimal
requirements can have some fairly major repercussions but 1in
and of themselves, we see the requirements to be very bare
bones and they are that the State establish some law of
general applicability which includes regulations that would
provide for a rural priority for subsitence, of course, rural
is not the sole criteria, and it also 1includes the ternms

"customary and traditional™ and there are <continued
references in the legislative history to nonwasteful taking.
That"s basic requirement number one. Requirement number two

is that the state =establish this regional advisory council
system and that the recommendations that come up from the
regional advisory councils be dealt with by these boards.
That is all that the federal law requires and all that we"ve
asked for 1in our review so far 1is demonstration from the
state that you have laws or regulations that meet these
minimal requirements. One of the courses of action suggested
to us last year when this process began, was that the State
has historically, provided this type of preference to its
rural residents and that Dept, of Interior should 1look to the
factual track record of recent years, we can conclude on that
basis that yes, indeed, the State was doing an adequate job
in providing that vrural priority and therefore, we could
approve a state program without any form of specific laws or
regulations. We choose to reject that approach for two basic
reasons, one legal and one policy. From the legal
perspective, the statute requires us to determine whether or
not the state has loss of general applicability to implement
Sections 803-805, and factual track record and policies and
svch as terms of do not consititute laws of



general applicability, we <could not satisfy a federal court
of law that we had done an adequate and appropriate job of
review if all we brought in was the factual track record.
It"s one of those crazy circumstances 1in which you need a
regulation rather than the facts. The second reason, from a
policy prespective, we found even more persuasive. We did
not want to engage 1in a thorough review of the State"s track
record on fish and game management and try to determine by
looking over your shoulder whether or not you had done a job
on a resource by resource basis to satisfy rural priority.
Frankly, we are not equipped to do that job, we did not
possess the requisite expertise to go through the process and
say, "well, in game area X you didn"t give enough moose to
this particular group or 1in fishing area Y you divied up the
resource incorrectly and not in keeping with federal

statute". We did not possess the expertise to engage 1in that
type of review, we didn"t think it was appropriate of the
federal government to second-guess your track record. More
important, when it came, if at some stage of the game, this
whole process ends up 1in court, which we regard as a pretty
good prospect, we did not want to be going to some federal

judge and having that federal judge look over our shoulder at
the nature of the factual review that we conducted the
program. Consequently we have limited our review to a legal
review, which 1is why since last August, you"ve been dealing
with our friendly solicitors rather than our folks from the
Wildlife Service or other resource experts that we possess.
All we are looking for is does the state have Jlaws or
regulations that establish the regional <council system and
provide for a rural priority with customary and traditional
criteria. That"s all we"ve Jlooked for, that*s as far as our
review is going to go. Regarding implementation, and
obviously we"ve tried to keep our review to a bare statutory
requirements, we"ve also received many questions about how if
the state has this type of priority, codified in a
regulation, what sort of guidelines regarding implementation,
what sort of practical on the ground effects will that
regulation have. Frankly, we don"t know. That is something
we Lave refrained from engaging 1in because it is pretty clear
in our mind that the statutory scheme outlined in Title 8
defers those judgements to the State of Alaska, and the state
of course, has chosen to defer those judgements to these

boards. It is essentially the state®"s job and the state"s
responsibility to define rural. The only guidelines 1in the
legislative history regarding what rural means 1is one phrase
in the Senate committee report that says "Anchorage,
Fairbanks, Ketchikan and Juneau aren"t and Dillinghanm,
Barrcw, Bethel, Kotzbue, Nome arc". Now that obviously 1is

one criteria, there 1is nothing 1in the legislative history
regarding what 1is customary and tradional 1is, that"s clearly
yours, and of course, the statute also refers to nonwasteful
levels of taking. That again, is a determination for the
state to make. Consequently, all that we need is the
assurance 1in some law or regulation that you will provide the
adequate rural priority and then in terms of how that is to



be specifically 1implemented, the statute clearly confers
those decisions on you, and as a matter of policy we would
like very much to have those decisions conferred on you
because, frankly, we don"t possess the requisite expertise.

Regarding the timing, the consequences of approval,

disapproval. We made it very clear in all of the meetings
that we"ve been conducting, starting last August, that all we
need 1is these minimal requirements. And the stage where we
are now 1is that either one of the approaches outlined by John
Gisberg would satisfy ourselves. I will say that from sort
of a selfish perspective, we would prefer what 1 call, for

lack of better term, a "one tier" approach that would simply
recognize and provide a priority to rural subsistence without
trying to define and establish a second category of other

subsistence. That is the cleanest way for wus, it is
abundently clear that would be in full compliance with Title
8. However, based on the process that we have gone through,
we are fully prepared to accept what 1 call the "two tier”

system, which 1is embodied 1in the proposed regulation that is
in your book, which of course 1is the minor modifications made
to your December policy statement and have that modified
policy statement recast as a regulation. As the letter fronm
the Secretary to the Governor on February 25, indicated, if
that particular proposal 1is enacted as a regulation by the
boards, upon our formal receipt of notification from either
the commissioner, the boards, or the governor, that that 1is
now a binding regulation on the State of Alaska. The
Secretary will immediately 1issue the letter of approval and
the resonsibilities for implementing this program will remain

firmly 1in the State. I guess | can"t emphasize enough how
much we wish to do that, that®"s our primary desire. The
reason the Secretary has asked me to come wup for these
meetings, to pass that on. Obviously if passage of that
proposal or something similar that provides for the rural
priority. IfT that goes, we obviously are in a position to
approve. I guess the other side of the coin, what are the

consequences of inaction or some action that does not
establish a sufficiently clear, sufficiently firm rural
priority. You know the Act basically says that the Secretary
is supposed to grant the state one year to put a program 1in
place, and if at the end of one year, a program is not in
place, that the Dept, was mandated, and 1 guess I should
emphasize that it was nondiscretionary, it was mandated to
step in and begin to wundertake a subsistence management
program on federal lands. We received the state®s submission
on December 2, exactly one year, after enactment of the Alaska
Lands Bill. We have been engaged Ln the review process since
and conseqently have held off and have conducted no planning
and no activities 1in terms of preparing for any contingencies
such as federal intervention and assumption of management.
However, the clock 1is ticking on us and we feel that sometime
very soon we are going to have to take so.".e action and
determine whether the state 1is in compliance or not in
compliance. .onsequently, if at the conclusion of the



meetings, we have not received from the state some form of
regulation or law that establishes the priority in proper
fashion that conforms with the federal statute. We will be
shortly be forced to issue some kind of preliminary finding
of noncompliance, schedule a hearing within a matter of days
in which we will take testimony, I think we will probably
have to have it here 1in the state, regarding whether or not
the state program does comply with Title 8. Following that
hearing, the Secretary will render his decision. Obviously
if this decision 1is that the state 1is 1in noncompliance, we
will have to being on a very fast basis the tooling up to
assume the management authority on federal Ulands and of
course, we will have to establish further provisions of 805,
the regional council system that right now 1is set up under

state law. We don"t undertake that activity very lightly.
We don®"t undertake it with much relish. It is something that
we hope to avoid at all costs. But nonetheless it 1is very

explicit, nondiscretionary requirement of the law and 1if we
fail to act, any party can go to court and get a writ of
mandamus forcing the Secretary to do 1it. Frankly, one of the
concerns we have and there have been various points of view
expressed that well, that the Dept, <could take a rather
minimal back of the hand approach. We wouldn®"t have to do
much in terms of assuming this management authority on
federal lands. That type of approach frightens us and it

frightens, I could sum it jp in two words "federal courts".
We are concerned that if the necessity for federal assumption
came to pass, and we engaged in what I call a "minimalist
approach", it ever so barely satisfied the vrequirements 1in
the Act, that we may well be hauled into federal court. |
think the chances of that are fairly high. If we get before

some federal judge, | have a sneaking suspicion we might end
up before the juc.ges in the District of Columbia, the
prospects of a judge finding that the Dept, has failed to
comply with 1its obligations under the provisions of Title 8
and then the judge take it upon himself to say "Dept, you"ve
acted bad faith, I°'m assuming management of the program."”
We i.nmk the prospects and the chances by our inaction of our
obligation under Title 8, that this would.end up, there is a
good prospect of having this whole thing end up under the
jurisdiction of a federal judge 1in the District of Columbia.
We would regard that as an unmitigated travesty and would do
all in our power to see that that does not come to pass.

Let me just basically conclude and prepared to answer any
guestions you might have. We are fully committed to state
management. You"re the people with the expertise, not
ourselves. We will have to engage 1in a real scramble to
catch up effort if this responsibility 1is thrust on us. We
think th31 the federal law establish some basic minimum
requirements that we believe the state, from a policy
prespective has been doing this for years, and that in
essense, what this regulation does 1is merely codify the
actual enacted policy of many years. Consequently, we would
think that that would have rather minimal 1impacts within the



state. We would hope that the state would take appropriate
action. That we would approve the program on a very East
track because we are committed to state management, as
evidenced by the recent memorandum of understanding that we
executed between our Fish & Wildlife Service and the Alaska
Dept, of Fish & Game vregarding state involvement in refuge

management. W® are currently negotiating a similar agreement
with the Parks Jervice regarding fish and game management 1in
the National Park areas. Its common knowledge that we are
working very hard to attempt to return marine mammal
management to the people of the state of Alaska. Again, you
are the people who possess the expertise. We would like to

assure that our Secretary®"s policy of trying to get these
things back in the hands of the people with the expertise can
be continued and the way to best continue that 1is for us to
have the state enact the appropriate laws and regulations
*-hat would permit us to certify compliance with Title 8.
Thank you much.

BM: Bill, from your reading of the law there, does the state
only have one chance to actually comply, the language just
says that within one year the state complies then
(inaudible) assume this thing under the guidelines, you're
saying that you know, that this 1is where (inaudible) 1is here
now, bu either we have to take some action at this meeting
to decide whether we choose to comply or not. But, for
example, if we choose not to comply at this time, would there
be an opportunity, say a year from now or five years from now
for the state to say "OK, we"ve rethought this whole thing
and maybe we wlil (inaudible).

Horne: The statute is not explicitly clear. It is very clear
that it says one year. Our general belief is that there may
well be an opportunity that iif the state did not comply at
this stage, for the state to come 1into compliance at a future

stage and resubmit something to the Secretary. So that 1
think that there 1i.s a possibility of future compliance by
the state. My major <concern 1is that 1 don"t think the
statute 1is explicitly clear_and someone may well argue that
the door has been <closed. Obviously from a practical
standpoint, we don"t engage frankly in the federal management
efforts, we don"t think that would be good for the resource,

we"d much prefer for the state to take appropriate action
now.
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Origi.nal sponsor: Rules/Governor

IN THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR HOUSE BILL NO. 288 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the taking of fish and game
for subsistence and personal wuse; and providing
for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. FINDINGS. The legislature finds that
(1) the taking of fish stocks and game populations for personal
and family consumption and related uses 1is essential to the health, safety,
and general welfare of Alaskans domiciled 1in rural communities or rural
areas in which the taking of fish and game for such uses 1is a significant
part of the economy of the community or area; and
(2) the taking of fish stocks and game populations for personal,
sport, andcommercial uses 1is also of economic and recreational 1importance
to Alaskans whoreside anywhere in the state.

* Sec. 2. AS 16.05.251(a) 1is amended to read:

(a) The Board of Fisheries may adopt regulations it consid

advisable in accordance with the Administrative Procedure Act (AS 44._-
62) for

(@) setting apart fish reserve areas, refuges and sanctu—
aries in the waters of the state over which it has jurisdiction,
subject to the approval of the legislature;

(2) establishing open and closed seasons and areas for the
taking of fish;

(3) setting quotas, bag limits, harvest levels, and sex and
size limitations on the taking of fish;

CSHB 288 (Res)



(A) establishing the means and methods employed 1in the
pursuit, capture and transport of fish;

<5) establishing marking and 1identification requirements
for means used in pursuit, capture and transport of fish;

(6) classifying as commercial fish, sport fish, personal
use fish, or predators or other categories essential for regulatory
purposes;

(7) watershed and habitat 1improvement, and management,
conservation, protection, use, disposal, propagation and stocking of
fish;

(8) investigating and determining the extent and effect of
disease, predation, and competition among fish in the state, exercis—
ing control measures considered necessary to the resources of the
state;

(9) prohibiting and regulating the live capture, posses—
sion, transport, or release of native or exotic fish or their eggs;

(10) establishing seasons, areas, quotas and methods of
harvest for aquatic plants;

(11) establishing the times and dates during which the
issuance of fishing licenses, permits and registrations and the
transfer of permits and registrations between registration areas 1is
allowed; however, this paragraph does not apply to permits issued or

transferred under AS 16.43j_

(12) personal use fishing.
* Sec. 3. AS 16.05.940(23) is amended to read:
(23) "subsistence uses"™ means the customary and traditional
noncommercif , uses [IN ALASKA] of wild, renewable resources by a
resident domiciled in a rural area of the state for direct personal or

family consumption as food, shelter, fuel, clothing, tools, or

CSHB 288 (Res) -2-
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(4) establishing the means and methods employed -n the
pursuit, capture and transport of fish;

(5) establishing marking and 1identification requirements
for means used in pursuit, capture and transport of fish;

(6) classifying as commercial fish, sport Tfish, personal
use fish, or predators or other categories essential for regulatory
purposes;

(7) watershed and habitat 1improvement, and management,
conservation, protection, use, disposal, propagation and stocking of
fish;

(8) investigating and determining the extent and effect of
disease, predation, and competition among fish in the state, exercis—
ing control measures considered necessary to the resources of the
state;

(9) prohibiting and regulating the 1live capture, posses—
sion, transport, or release of native or exotic Tfish or their eggs;

(10) establishing seasons, areas, quotas and methods of
harvest for aquatic plants;

(11) establishing the times and dates during which the
issuance of Tfishing |licenses, permits and registrations and the
transfer of permits and registrations between registrat.von areas 1S
allowed; however, this paragraph does not apply to permits 1issued or
transferred under AS 16.43j_

(12) personal use fishing.

Sec. 3. AS 16.05.940(23) 1is amended to read:

(23) "subsistence uses"™ means the customary and traditional
noncommercial wuses [IN ALASKA] of wild, renewable resources by a
resident domiciled in a rural area of the state for direct personal or

family consumption as food, shelter, fuel, clothing, tools, or

CSHB 288 (Res) -2-
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transportation, for the making and selling of handicraft articles out
of nonedible by-products of fish and wildlife resources taken for
personal or family consumption, and for the customary trade, barter,
or sharing for personal or family consumption; in [FOR THE PURPOSES
OF] this paragraph [,]

(A) “"family” means all persons related by bDblood,
marriage, or adoption, and any person living within the household
on a permanent basis;

(B) "rural area"™ means a community or area of the
state inwhich the taking of fish or wildlife for personal and
family consumption is a significant characteristic ofthe economy
of the community or area;

Sec. 4. AS 16.05.940 1is amended by adding a new paragraph to read:
(28) "personal use fishing"™ meansthe taking, fishing for,
or possession of finfish, shellfish, or other fishery resources, by
Alaska residents for personal use and not for sale or barter, with
gill or dip net, seine, fish wheel, 1long line, or other similar means

defined by the Board of Fisheries.

* Sec. b. This Act takes effect immediately 1in accordance with AS 01.-

10.070(c).

-3- CSHB 288 (Res)
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CITY OF VALDEZ. ALASKA

RESOLUTION NO. 8512

A RESOLUTION OF THE CITY OF VALDEZ, ALASKA
URGING IMMEDIATE PASSAGE OF SENATE BILL 231
AND HOUSE BILL 288, RELATING TO SUBSISTENCE
FISHERIES, BY THE ALASKA STATE LEGISLATURE

WHEREAS, the Supreme Court of the State of Alaska recently
found the Alaska Board of Fisheries Regulation, 5 AAC 01.597
inconsistent with the Legislative intent to provide guidelines
for the protection of subsistence fishing, and

WHEREAS, the court found the regulation exceeds the
authority delegated to the Board because it operates too
restrictively in nonsubsistence uses, and

WHEREAS, Governor Sheffield has proposed legislation in the
form of Senate Bill 231 and House Bill 288 which provides the
necessary definition and clarification of the subsistence and
nonsubsistence fishery issues, and

. T
WHEREAS, the economy of the City of Valdez is critically
dependent on the revenue and employment vresulting from the
commercial and sport fisheries, and

WHEREAS, the proposed Senate Bill 231 and House Bill 288
when enacted will serve to the benefit of subsistence, personal
use, commercial and sport fisheries, and the Board 3 management
of Alaska®"s most valuable renewable resource.

NOW, THEREFORE, BE IT RESOLVED BY TKr, CITY COUNCIL OF THE
CITY OF VALDEZ, ALASKA, that

Section 1. There be immediate consideration and enactment
of Senate Bill 231 and House Bill 288 as proposed by Governor
Sheffield.

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF
VALDEZ, ALASKA this 1st day of April, 1985.

CITY OF VALDEZ, ALASKA

ATTE! T:

Ciip/Watson
City Manager/City Clerk



TESTIMONY OF CHUCK ROBINSON
BEFORE THE HOUSE RESOURCES
COMMITTEE ON APRIL 2, 1985



SUBSISTENCE AFTER MADISON

In the recent case of Madison v. Alaska Dept, of Fish
and Game, the Alaska Supreme Court ruled that a set of
regulations adopted by the Alaska Board of Fisheries
concerning eligibility 1into the Cook Inlet Subsistence
Fishery were unlawful and inconsistent with the intent of the
current subsistence law. The regulations invalidated by the
court excluded the majority of subsistence users, mostly
Kenai Peninsula residents from participation 1in the Cook
Inlet Subsistence Fishery. This, the court declared, was
contrary to the intent and spirit of the state"s subsistence
laws.

To Tfully understand the ruling of the court, it 1is
necessary to review the language of the law, the
circumstances which surrounded the passage of the law, and
the facts and circumstances concerning the application and
interpretation of the law by the Board of Fisheries which led
to the court®s ruling. Further, any enlightened discussion
of subsistence fishing cannot occur without 1including the
relationship of this fishery with other uses of fish, such as
sports and commercial fishing. The Cook Inlet salmon
fisheries provide the best example of salmon Tfishing user
conflicts in terms of the means and ways that the Board has
used to resolve or heighten and intensify those conflicts.
Only by reviewing the law, the facts and the application and
interpretation of the law by the Board can an accurate
picture of the Madison decision be depicted.

The current subsistence law, adopted by the Alaska
Legislature in 1978, is a fairly simple law. It was enacted
by the Legislature 1in the spirit of cooperation with federal
law and 1is founded wupon sound social policy. The law was
passed in light of a need on the part of Alaslcan people to
protect subsistence wuses of fish resources in face of
changing social and economic development boundto occur in
the state with increase 1in growth and the needto conserve
the fish stocks for sustained yield purposes.

The law provides that the Board of Fisheries must



permit subsistence use of fish unless a factual determination
is made that such use 1is harmful to or jeopardises the Tfish
stocks in question. If fish resources are in short supply,
then subsistence use of the resources shall have a priority
use over all other beneficial uses. IT fish resources are in
such short supply that only subsistence uses can be permitted
on fish stocks then, those subsistence users who have a
customary need and dependence on the stocks, live closest to
the resource and have no other alternate available resources
for use have a priority of use over all other subsistence
users on these resources. Until such time that the fish
resource is in such scarcity that only subsistence use is
allowed and there 1is not enough fish to go around among
subsistence users any Alaska resident is eligible to obtain a
subsistence permit.

The law establishes a two tier or two class category of
subsistence users. The first tier is the general class, to
which any resident may belong and the second tier, which is
the preferred class, which only certain residents may qualify
for. Any Alaskan resident 1is eligible for a subsistence
permit at such times when fish stocks are abundant and even
when Tfish stocks may be 1low, but not necessarily depleted to

the point of severe jJeopardy. Only certain residents may

qualify for preferred subsistence status, based on
dependency, local residency, and alternate available
resources” When fish resources are so low that only

subsistence use is allowed on these resources, sports and
commercial use have been prohibited and there are not enough
fish stocks to adequately supply subsistence wuse. Further/
if the Board determines that subsistence use may jeopardize
the viability of available fish stocks this use may too be
eliminated.

The subsistence law defines subsistence Tfishing as the
taking of fish by longline, seine, fishwheel, gill net or
other means defined by the Board for subsistence uses.

Subsistences uses are defined as those <customary and



traditional uises of fish in Alaska for direct personal and
family consunrrption for food, shelter, clothing, fuel, tools,
or transportation, for the making and selling of handicraft
articles out of nonedible by-products of fish resources taken
for personal or family consumption, and for customary trade,
barter, or sharing of these resources for personal or family
consumption. Subsistence use covers a wide range of personal
use of Tfish resources.

The law was adopted 1in response to a number of factors
that had occurred and were occuring in the area of
conservation, utilization and development of fish and game
resources 1in AJlaska during the 1970°s. In 1972 Governor Bill
Egan®s administration established a state-wide policy within
the Department of Fish and Game that made subsistence use by
Alaska residents of fish and game resources the highest
priority use during resource shortages. This policy was
established one year after Congress enacted the Alaska Native
Land Claim Settlement Act (ANSCA) and at the 1infancy of the
Alaska oil p-ipeline boom. During the same year the
constitutional amendment allowing limited entry into Alaska's
commercial fisiheries was ratified and the commercial fishery
entry law was passed.

Between 1972 and 1981, Alaska experienced a dramatic
increase in population. By 1980 there were approximately
400,000 people 1living in the state. Also many thousands of
people visited the state each year. 1In 1976 Congress, after
the election Of President Carte” proposed the Alaska National
Interest Land Conservation Act (ANILCA). The ©proposed
legislation, enacted in 1980 was 1in part the result of thﬂ
transfer of federal 1lands to the state and native Alaskans
under Section D-2 of ANSCA. The ANILCA legislation creates a
subsistence use priority on Tfish and game resources on
federal lands and water within Alaska. In 1978 the Alaska
legislature in an attempt to protect subsistence uses and to
conserve on state fish and game resources enacted the
subsistence law. In part the subsistence use priority was

etablished to comply with federal Ilaw.



Despite the establishment of the 1972 subsistence
policy and the passage of the 1978 subsistence law, the Board
of Fisheries continued to regulate Alaska fisheries in such a
way that completely 1ignored the mandate of the social
policies on subsistence use of fish resources. Even during
periods of shortages the Board failed to allow subsistence
fishing to be the priority use. The Cook Inlet salmon
fishery 1is a prime example of the Board"s reluctance during
the late 1970"s and early 1980"s to accommodate subsistence
use of these resources.

In 1977 the Board of Fisheries established the Upper
Cook 1Inlet management plan. This plan was used by the Board
to allocate Cook 1Inlet salmon stocks between sports and
commercial fishermen until it was invalidated by the Supreme
Court 1in 1981. The plan essentially allocated Cook Inlet
salmon stocks between sport arl commercial use based upon
seasonal fish movements. The plan did not include any
specific allocations for subsistence wuse. The plan was
adopted by the Board 1in response to political pressures
placed upon it by the Anchorage chapter of the Isaac Walton
League, an international organization comprised mostly of
recreational fishermen and hunters and outdoor enthusiasts.
The argument put forth in support of the plan was that Cook
Inlet king and silver salmon resources should be allocated to
sports use on a priority basis because sports users outnumber
commercial users and the sport use demand is growing. Threats
were made to the Board that if it did not adopt the plan
sportfishermen would urge a referendum vote on the subject or
getthe Legislature to adopt the policies outlined 1in the
plan.

The plan allocated all salmon found in Upper Cook Inlet
prior to June 30 to exclusive sport use and all salmon
destined to spawn on the Kenai Peninsula after August 15 to
priority sport use. A1l salmon moving 1in Upper Cook Inlet
between July 1 and August 15 1is primarily for commercial

fishing use, except certain salmon stocks which must be



minimized 1in the commercial harvest. No specific priority
allocations were made in the plan for subsistence use of Cook
Inlet salmon stocks.

The stocks moving in Upper Cook 1Inlet prior to June 30
are the majority of Cook Inlet king salmon and other runs of
red salmon. After August 15 the stocks moving 1in Upper Cook
Inlet are mostly fall silver salmon. Between July 1 and
August 15 the Upper Cook 1Inlet salmon stocks are comprised
mostly of red, pink and chum salmon. However, there are
stocks of silver and king salmon present. The Kenai River
king salmon, for instance, 1is present during July, though it
is a much smaller run of salmon than the early runs present
prior to June 30.

The Cook 1Inlet salmon subsistence fishery until 1977
was opened by regulation to any Alaskan resident. It had
been in existence since territorial days and was opened in
practically all areas of the inlet. The seasons were fronm
early May until December 31, until the early 1960"s when the
seasons were shortened along with commercial and sports
fishing seasons to protect for conservation purposes the
depleted early run of Cook Inlet king salmon. From the mid
1960"s until 1978 the season opened in the Northern district
of the Inlet from June 30 until September 21 and 1in the rest
of the Inlet from August 15 until December 31. The open
periods were the same as the open commercial fishing periods.
The method of subsistence harvest was with set gill nets, one
per permit holder, vranging 1in size from 20 to 35 fathoms.
The bag limit or quota per permit holder was no more than 50
salmon. The subsistence fishery primarily throughout 1it,s
history targeted on king and silver salmon, though other
species in smaller quantities were also harvested.

The 1lead plaintiffs in the Madison case, Gene Madison

and Louis GJosund are Alaska residents living in North Kenai

and Homer respectively. Each has been a subsistence
fisherman since the mid 1940°s. They and others similar to
them, have regularly subsistence fished for salmon for

personal and family consumption as food ever since settling



in Alaska nearly 40 years ago. In addition to salmon, they
have used other natural resources such as wood, coal, berries
and wildlife for subsistence purposes for food and fuel.

In 1977 the Board by regulation eliminated the Homer
subsistence fishery. The elimination of the fishery was done
in response to sportfishing pressure, mainly from Anchorage
sportsfishermen who wanted no competition from subsistence
users on their take of fall silver salmon 1in the Homer area.
Louis GJosund and other subsistence fishermen went to
Superior Court and requested an injunction against the
elimination of the Homer salmon subsistence fishery. The
court after finding that the Board"s action was wunjust,
enjoined the enforcement of the vregulation closing the
fishery.

In 1978, less than two months after the <current
subsistence law went into effect, the Board adopted
regulations eliminating all of the subsistence fisheries
along the Eastern shore of Cook Inlet and severely restricted
the ge>r, area, and quota for the Homer subsistence fishery.
This action was taken to accommodate and prioritize sport use
of fall silver salmon. Again, Louis GJosund went to court to
enjoin the regulations and again the Superior Court ruled 1in
favor of GJosund and against the Board.

Pursuant to the 1977 salmon management plan the Board
in 1978 adopted regulations permitting the sport use of early
Susitna River drainage king salmon. It refused to allow any
subsistence or commercial use of these resources. In 1979 a
group of Tyonek residents requested of the Board to allow a
subsistence fishery o.1i these stocks. The Board denied tfte
request in light of much objection by Anchorage sport fishing
interest groups. In 1980 the Tyonek residents, mostly people
from a small Indian village located on the northwest shore of
Cook Inlet, brought suit against the Board claiming that
their customary and traditional subsistence fishery for Kking
salmon should be allowed 1if tb_ Board was going to allow

sport use of these stocks. The Superior Court ruled in favor



of the people of Tyonek and ordered the Board to open a king
salmon subsistence fishery 1in the Tyonek area. As a result
of the rulingiftthe Tyonek <case, the Board was forced to
address subsistence fishing in all other parts of the Cook
Inlet and to provide for subsistence use. |In 1980 the Board
opened the Tyonek fishery and opened a subsistence fishery
along the Eastern shore of Cook Inlet. However, the area
opened along Eastern Cook Inlet was 1in a place that was rock
strewn, extremely muddy and terribly 1inaccessible. Again,
the Board was sued in Superior Court. This time the Board
reached a compromise and out of court settlement with the
litigants and opened the fishery in an area that was more
suitable to subsistence fishing. The series of court cases
against the Board exemplifies the Board resistance to
protecting subsistence use of Cook Inlet salmon resources as
mandaf d by the Egan policy and the subsistence law.

By 1981, the Board was convinced that subsistence use
of salmon was to be permitted 1in Cook 1Inlet despite the
opposition from sport interest groups. However, the Board was
still looking for a way to allow the use in its most narrow
form, so as not to upset the sports fishing priority set forth
in the management plan. The means that it found to accomplish
this objective was the interpretation of the words customary
and traditional use as found in the current subsistence law.
The Board interpreted those words to mean that only rural
residents in tre Cook 1Inlet region were eligible to
participate in the subsistence fishery and only areas close
to rural communities would be open to subsistence fishing.
The only rural areas and residents that the Board found to

£
exist in Cook Inlet were Tyonek, Port Graham, and English

Bay. These communities are predominantly native 1in
composition and are 1isolated. The only access to these areas
is by water or air travel. The rest of the Kenai Peninsula

areas were considered urban and their residents ineligible to
participate in subsistence fishing. This included communities
such as Clam Gulch, population 100, Ninilchik, population

200, and other Peninsula communities Ulike Homer, Kenai,



Soldotna, Seward, and North Kenai. Also the whole of the
Mat-Su valley which borders the Inlet was considered wurban
along with the Anchorage community. None of the residents of
these areas could qualify for subsistence fishing permits and
no areas near these communities were open to subsistence
fishing. As a result of the Board"s 1981 subsistence Tishing
regulations the majority of the Cook Inlet subsistence users
were excluded from the subsistence salmon and other
subsistence fisheries including halibut, herring, bottom fish
and smelt fisheries.

Prior to 1978 subsistence fishing was defined by law as
the taking of fish by longline, gill net, fishwheel, seine or
other means as defined by the Board for personal use, not for
barter or sale. The 1978 law changed the definition to the
taking of fish by such means for subsistence uses, which
includes barter trade and selling of nonedible parts of fish
as handicrafts. At the 1insistence of the Attorney General's
office, the Board made a distinction between subsistence use
and personal use and adopted the narrowest 1interpretation of
the subsistence law in order to exclude the majority of the
subsistence wusers. It found that only the residents of the
three villages of Tyonek, Port Graham, and English Bay had a
history of subsistence use of Cook Inlet salmon.

In 1981 Madison, GJosund and other Cook Inlet
subsistence fishermen brought suit in two Superior Courts to
enjoin the enforcement of the Board of Fisheries subsistence
regulations. Superior Cou. T Judge Paul Jones presided over a
case brought in Homer and Superior Court Judge Victor Carlson
presided over another case brought 1in Kenai. Judge Jonfes
ruled that the subsistence criteria were valid, however, the
Board®"s application of these <criteria violated -equal
protection of the laws and was not based on a factual finding
that it was necessary to exclude Homer subsistence fishermen
to protect subsistence fishing in Tyonek, Port Graham and
English Bay. Judge Carlson ruled that even though the

BoalLd®"s criteria were valid, that the Board"s exclusion of



Upper Cook Inlet subsistence fishermen was without due
process of law and remamded the case to the Board with a
r "est to provide a personal use fishery for these
fishermen. In March of 3.982, the Board pursuant to Judge
Carlson"s ruling, <created a personal use fishery on Kasilof
red salmon and Upper Cook Inlet fall coho salmon, "he
personal use fishery was <created as an excess "charity"
fishery to be accommodated only after subsistence, sports,
and commercial Ffishermen had satisfied their needs. Also,
the fishery would not pernr.it trade and barter of the fishery
resources. However, the Eiomer subsistence fishery remained
open and has continued as a subsistence fishery since the
Court®"s ruling.

In 1983 the Kenai River Sportsfishing Association, the
sports interest group of wir.ich Board member Bix Bonney was an
officer, brought suit in Kenai Superior Court to halt the
fall coho personal wuse fishery. The <court 1issued a
restraining order against: the operation of the fishery in
favor of Bonney®s group.

Then, in 1985, the Supreme Court reversed the two
Superior Court rulings in the Madison and G. Josund cases,
declaring the Board®"s subsistence criteria and the
regulations adopted pursuanb to them 1invalid and inconsistent
with the subsistence law.

It is from this Supreme Court ruling that much debate
has followed concerning subsistence use of fish and game and
has led the Governor to introduce House Bill 288. Though the
Court®s ruling 1is fairly cl=ar and simple, some confusion has
been created over the Assise. The alleged purpose behind 18
288 is to clear up the confusion, bring state law 1into
compliance.with ANILCA, anc prevent the elimination of sports
and commercial Ffishing becrause of runaway subsistence use.
None of the objectives c¢cf <:he Governor®s bill are well
founded. Indeed, the legislation 1is not essential nor
reasonably needed to deal with subsistence fishing in Alaska.

Taking 7ach alleged purpose for the passage of the

legislation one at a time and discussing them coenly and



rationally should convince members of the Legislature that
such legislation 1is not needed and moreover may be
unconstitutional under Alaska law.

It has been alleged by the Governor®s administration
that unless HB 288 1is enacted the state®s subsistence law
will not be in compliance with ANILCA and this will lead to a
takeover of management by the Tfederal government of Alaska
fish and game resources and a denial to the state of certain
federal revenues intended for management of sea mammals and
sports fishing. This allegation 1is not founded on the truth.

On April 6, 1982, Under Secretary of the Department of
the Interior Bill Horn gave a presentation to the joint
Boards of Fish and Game at a joint Board meeting 1in Anchorage
Attached to this document are the transcribed comments of Mr.
Horn made to the Boards concerning what actions the Board
needeo -0 take to be in compliance with ANILCA. In his
presentation Mr. Horn made it perfectly <clear that
regulations adopted by the Boards which encompass either a
one cier or two tier subsistence use approach to subsistence
users would satisfy the federal vrequirements of ANILCA. The
one tier approach would make only rural residents eligible to
be subsistence users. The two tier approach would allow any
Alaska resident to qualify wuntil such time that Tfish
resources are so low that only subsistence wuse <can be
permitted and the supply of fish stocks available is not
enough to reasonably accommodate all subsistence users. Then
a priority between subsistence users can be established for
subsistence uses, based upon customary dependence on the
resource, local residency, and alternative available*
resources.

The Board opted for the one tier approach to
subsistence use. The court in Madison reviewed the one tier
approach of the Board and rejected that approach as
inconsistent with intent of the current law. The court
declared that the current subsistence law intends a two tier

approach on the 1issue of eligibility into the subsistence



fisheries. The two tier approach embodied in the law is
consistent with and in compliance with ANILCA. In fact, the
court stated that our law is not 1intended to limit
subsistence wusers to rural residents only, but that all
Alaska residents can qualify for a permit. The court also
found that the subsistence fishery 1in which Madison had
participated in for approximately 40 years was a customary
and traditional wuse of salmon for personal and family
consumption and other subsistence uses. The claim that the
current law 1is not in compliance with ANILCA ispatently
false.

The next misrepresentation of the Madison decision
concerns the Governor®s administration®s <claim that
subsistence use of fish cannot be limited until such tinme
that sports and commercial Tfishing has been eliminated. This
representation, like the noncompliance with ANILCA
representation, is unfounded. The administration has either
mistakenly or wilfully confused the issues of use and users.
The two are distinctly different. Subsistence use 1is
intended by the current law to be carefully monitored and
regulated. This is clearly stated in the preamble to the
subsistence law. In the preamble it states:

It is in the public interest toclearly

establish subsistence use as a priority use of
Alaska®"s fish and game resources and to recognize

the needs, customs and traditions of Alaskan
residents. The legislature further finds that
beneficial wuse of those resources by all state
residents should be _Ffulrly m onitE££ 3 £rid_

regulated with as much 1input as possible from The~

affected users, so that the viability of fish and

game resources is not threatened and so that
resources are conserved in a manner consistent with

the sustained yield principle.

The legislative intent to regulate subsistence use in*
order to avoid jJeopardy to fish stocks 1isabundantly clear.
Therefore subsistence use of fish resources can be limited by
bag limits, quotas, time, area, and other means available to
the Board of Fisheries without the elimination of sports or
commercial fishing.

In Madison, the court merely stated that before the

Board may limit priority use among subsistence users, it



must Ffactually find two things: 1) that it is necessary to
restrict the taking of fish for sustained yield purposes and
2) that eliminating sports and commercial wusers will not
assure the maintenance of fish stocks for sustained yield
purposes and establishing a priority among subsistence users
is also necessary. It is this 1interpretation of the law by
the <court that the administration has confused and
misrepresented. It is not necessary to eliminate sports and
commercial use of fish in order to Ilimit and regulate
subsistence use. It is required to find that it is necessary
to restrict the taking of fish to avoid damage and harm to
the stocks and that eliminating sports and commercial uses
will not assure the viability to the stocks before there is
any occasion to limit subsistence fishing to second tier
preferred or priority subsistence users as distinct from all
subsistence users. The concept of use and users must be kept
separate in discussing the intent of the law.

The Cook Inlet subsistence fishery has never posed a
real and substantial threat to salmon resources or other
beneficial uses of the resource. The Cook 1Inlet salmon
subsistence fishery since the 1960"s and until the 1980"s has
never harvested more the one half percent to one percent of
tho total salmon harvest by all user groups.

Between 1978 and 1980 the number of persons licensed by
the state to participate in the Cook Inlet salmon subsistence
fishery ranged from 323 to 1,331. This number 1is compared to
1300 commercial salmon entry permit holders and from 180,000
to 200,000 sportfishing license holders for the same period.
In comparing the number of sport Jlicense holders with
subsistence permit holders it is readily apparent that the
Cook 1Inlet sport fishery rather than the subsistence fishery
has experienced the more dramatic 1increase in the number of
participants. The Cook Inlet sportfishery 1is comprised of
approximately 47 percent non-resident participants. The
subsistence fishery 1is a 100 percent resident fishery. The
Cook Inlet salmon commercial fisheries are comprised of seine

and gill net fisheries. The Cook 1Inlet salmon seine fishery



is a 100 percent resident fishery. The set gill net Tfishery
is 90 percent resident and the salmon drift gill net fishery
is 60 percent resident and 40 percent non-resident.

The intent of the <current subsistence law 1is to
establ ish subsistence use by Alaska residents of fish as the
pr iori ty use during times of resources shortage. Most of the
sport Tfisheries and many of the commercial fisheries are
comprised of resident and non-resident participants. The
social policy embodied in the subsistence law 1is to make
available on a priority basis fish stocks for subsistence use
by" Alaska residents over non-residential use of these stocks
for sports and commercial use in times of resource shortages.
This 1is good sound policy designed to protect the needs,
customs, and traditions of Alaskan residents.

The Governor"s proposed legislation may also run afoul
of the state"s constitution. Article VIII, Section 15 of the
constitution reads:

Section 15. No Exclusive Rj~ht of

Fishery. No exclusive right or special privilege
of fishery shall be created or authorized in the
natural waters of the state. This section does not

restrict the power of the State to limit entry into
any fishery for the purpose of resource
conservation, to prevent economic distress among
fishermen and those dependent wupon them for a
livelihood and to promote the efficient development
of aquaculture 1in the State.

Article VIII, Section 17 of the constitution reads:

Section 17. Uniform Application. Laws and
regulations governing the use or disposal of
natural resources shall ap-oly equally to "all
persons similarly situated with vreference to the
subject matter and purpose to be served by the law
or regulations.

These two <constitutional provisions <create major
stumbling blocks to the attempt by the Governor or the*
Legislature to limit entry into the subsistence fishery to
rural residents only, and the establishment of a personal use
fishery as an alternative for urban residents. Article VIII,
Section 15 prevents exclusive and special rights or
privileges of fisheries 1in the natural waters of the state

except for commercial fishing and aquaculture. The recent

Supreme Court case of Ostrosky v. State gives a clear



interpretation of what this constitutional provision means.
IT HB 288 W3i enacted limiting entry 1into subsistence
fisheries to rural residents only, this law would create an
exclusive or special right or privilege of fishery based
solely on residency. This scheme would be contrary to this
constitutional provision prohibiting such action. This is so
because the 1law would create a closed class of persons,
namely rural residents, which have an exclusive right or
special privilege to subsistence fish.

Next, Article VIII, Section 17 would prevent the rural
vs. urban classification of subsistence users. |If the purpose
behind the governor®s bill 1is to protect subsistence use of
fish then those uses demonstrated by Gene Madison and others
to have customarily and traditionally existed as subsistence
uses in Cook 1Inlet for many vyears would be entitled to
uniform treatment by the law. Those individuals who have
demonstrated use of the Cook Inlet salmon resources for
personal and family consumption as food, etc., and for trade
and barter are similarly situated with other Alaska residents
in rural communities like Tyonek, Port Graham and English Bay
with respect to the use and disposal of salmon resources.
The constitution requires that these individuals be given
equal treatment. Therefore, it would be unconstitutional to
allow subsistence use by rural residents only and exclude
urban residents from such wuse. Further the creation of a
personal use category for urban users 1is not equal treatment.
Under the personal wuse category trade, barter, and sale of
non-edible by products of fish would not be permjriitted. The
prohibition of these activities to urban residents and the
permission to rural residents would not be uniform treatméntf
Both groups of people would be harvesting the resource for
personal and family consumption but only rural residents
would be able to extend this consumption to trade, barter and
sale of non edible by products as handicrafts. This
limitation on urban users would not withstand the mandate oi.
Article VIIlI, Section 17 as it would result, in unreasonable

differential treatment among persons similarly situated with



respect to the use of fish resources.

In conclusion it must be said that HB 288 1is not a well
foundeipiece of proposed legislation. The bill would create
more problems than it allegedly attempts to resolve. The
current subsistence law achieves the twin objectives of
conserving fish stocks and protecting subsistence uses of
these resources. The current law when circumstances warrant
would protect a rural priority for subsistence ust, for
instance, when the fish are 1in such short supply that
priorities must be set among subsistence users.

It is urged that the legislature take no action on HB
288. The time has come to 3llow subsistence fishing to take
its course. There are no present circumstances that have
been clearly demonstrated which require subsistence use of
fish resources to be Ilimited solely to rural residents.
Until such time that a clear and present need arises for such
action the type of legislation proposed by the Governor
should be shelved. The sky over subsistence use of fish an:l
game 1is not falling.

If a problem does exist over subsistence use perhaps
the solution is not in changing the law but rather 1in a close
re-examination of the Board®"s process and 1its application of
the law.

DATED this t day of npril, 1985.

MARTIN FRIEDMAN



JOINT MEETING OF THE ALASKA BOARD OF FISHERIES
AND BOARD OF GAME , APRIL 5, 1982

Testimony of Deputy Undersecretary of the Department of
Interior Bill Horne.
BM: Stands for Board of Fish/Game member

Horne: Thank you, Mr. Chairman, | appreciate the opportunity
to appear before the Joint Boards and discuss the State"s
compliance and implementation with the Alaska Lands Act, and
hope that the cooperation that we"ve been engaged in with the
State since last August can continue and we can bring this

matter to a satisfactory conclusion. Let me say at the
outset that reiterate the Dept, remains philosophically and
policy-wise strongly committed to state management. We

believe that the State, possesses the requisite expertise to
protect the fish and game resources of the State of Alaska.
It is expertise that we <cannot hope to match and as a
consequence, we are most anxious to have this matter resolved
in such a fashion that we can continue to defer to your
judgement, expertise and not have to comply with any
manadatory statutory vrequirements that “would force us into
the fray. Let me state that from where we"re sitting, the
federal law that 1is at issue 1imposes some Tairly minimal
requirements on the state, it 1is obvious that these minimal
requirements can have some fairly major repercussions but in
and of themselves, we see the requirements to be very bare
bones and they are that the State establish some law of
general applicability which includes regulations that would
provide Tfor a rural priority for subsitence, of course, rural
is not the sole criteria, and it also includes the terms

"customary and traditional™ and there are continued
references 1in the legislative history to nonwasteful taking.
That"s basic requirement number one. Requirement number two

is that the state establish this regional advisory council
system and that the recommendations that come up f om the
regional advisory councils be dealt with by these boards.
That 1is all that the federal 1law requires and all that we"ve
asked for 1in our review so far is demonstration from the
state that you have laws or regulations that meet these
minimal requirements. One of the courses of action suggested
to us last year when this process began, was that the State
has histo.ically provided this type of preference to its
rural residents and that Dept, of Interior should look to the
factual track record of recent years, we can conclude on that
basis that yes, indeed, the State was doing an adequate job
in providing that rural priority and therefore, we could
approve a state program without any form of specific laws or
regulations. We choose to reject that approach for two basic
reasons, one legal and one policy. From the legal
perspective, the statute requires us to determine whether or
not the state has loss of general applicability to implement
Sections 803-805, and factual track record and policies and
such as terms of do not consititute laws of



general applicability, we could not satisfy a federal court
of law that we had done an adequate and appropriate job of
review 1if all we brought 1in was the factual track record.
It's one of those crazy circumstances in which you need a
regulation rather than the facts. The second reason, from a
policy prespective, we found even more persuasive. We did
not want to engage 1in a thorough review of the State®s track
record on Tfish and game management and try to determine by
looking over your shoulder whether or not you had done a job
on a resource by resource basis to satisfy rural priority.
Frankly, we are not equipped to do that job, we did not
possess the requisite expertise to go through the process and
say, "well, in game area X you didn"t give enough moose to
this particular group or in Tfishing area Y you divied up the
resource incorrectly and not in keeping with federal

statute”. We did not possess the expertise to engage in that
type of review, we didn"t think it was appropriate of the
federal government to second-guess your track vrecord. More

important, when it came, if at some stage of the game, this
whole process ends up in court, which we regard as a pretty
good prospect, we did not want to be going to some federal
judge and having that federal judge look over our shoulder at
the nature of the factual vreview that we conducted the
program. Consequently we have Ilimited our review to a legal
review, which 1is why since last August, you"ve been dealing
with our friendly solicitors rather than our folks from the
Wildlife Service or other resource experts that we possess.
All we are 1looking for 1is does the state have laws or
regulations that establish the vregional <council system and
provide for a rural priority with customary and traditional
criteria. That"s all we®"ve looked for, that"s as far as our
review is going to go. Regarding implementation, and
obviously we"ve tried to keep our review to a bare statutory
requirements, we"ve also received many questions about how ir
the state has this type of priority, codified 1in a
regulation, what sort of guidelines regarding implementation,
what sort of practical on the ground effects will that
regulation have. Frankly, we don"t know. That 1is something
we have refrained from engaging in beccuse it is pretty clear
in our mind that the statutory scheme outlined 1in Title 8
defers those judgements to the State of Alaska, and the state
of course, has chosen to defer those jJjudgements to these

boards. It is essentially the state"s job and the state"s
responsibility to define rural. The only guidelines 1in the
legislative history regarding what rural means is one phrase
in the Senate <committee report that says "Anchorage,
Fairbanks, Ketchikan and Juneau aren"t and Dillinghanm,
Barrow, Bethel, Kotzbue, Nome arc" Now that obviously is

one criteria, there 1is nothing 1in the legislative history
regarding what 1is customary and tradional is, that"s clearly
yours, and of course, the statute al"'o refers to nonwasteful
levels of taking. That again, is a determination for the
state to make. Consequently, all that we need 1is the
assurance in some law or regulation that you will provide the
adequate rural priority and then in terms of how that is to



be specifically implemented, the statute clearly confers
those decisions on you, and as a matter of policy we would
like very much to have those decisions conferred on you
because, frankly, we don"t possess the requisite expertise.

Regarding the timing, the consequences of approval,
disapproval. We made it very clear in all of the meetings
that we®"ve been conducting, starting last August, that all we
need 1is these minimal requirements. And the stage where we
are now 1is that either one of the approaches outlined by John
Gisberg would satisfy ourselves. I will say that from sort
of a selfish perspective, we would prefer what 1 call, for
lack of better term, a "one tier" approach that would simply
recognize and provide a priority to rural subsistence without
trying to define and establish a second category of other

subsistence. That 1is the cleanest way for us, it is
abundently clear that would be 1in full compliance with Title
8. However, based on the process that we have gone through,

we are TFTully prepared to accept what 1 call the "two tier"
system, which 1is embodied in the proposed regulation that is
in your book, which of course is the minor modifications made
to your December policy statement and have that modified
policy statement recast as a regulation. As the letter fronm
the Secretary to the Governor on February 25, indicated, if
that particular proposal 1is enacted as a regulation by the
boards, upon our formal receipt of notification from either
the commissioner, the boards, or the governor, that that is
now a binding regulation on the State of Alaska. The
Secretary will 1immediately 1issue the letter of approval and
the resonsibilities for implementing this program will remain

firmly 1in the State. I guess | can"t emphasize enough how
much we wish to do that, that"s our primary desire. The
reason the Secretary has asked me to come up for these
meetings, to pass that on. Obviously if passage of that
proposal or something similar that provides for the rural
priority. If that goes, we obviously are in a position to
approve. I guess the other side of the coin, what are the

consequences of inaction or some action that does not
establish a sufficiently clear, sufficiently firm rural
priority. You know the Act basically says that the Secretary
is supposed to grant the state one year to put a program in
place, and if at the end of one year, a program is not 1in
place( that the Dept, was mandated, and 1 guess | should
emphasize that it was nondiscretionary, it was mandated to
step in and begin to undertake a subsistence management

prog ram on federal lands. We received the state®"s submission
on December 2, exactly one year after enactment of the Alaska
Lands Bill. We have been engaged 1in the review process since

and conseqgently have held off and have conducted no planning
and no activities in terms of preparing for any contingencies
such as federal intervention and assumption of management.
However, the clock is ticking on us and we feel that sometime
very soon we are going to have to take some action and
determine whether the state 1is 1in compliance or not in
compliance. Consequently, if at the conclusion of the



meetings, we have not received from the state some form of
regulation or law that establishes the priority in proper
fashion that conforms with the federal statute. We will be
shortly be forced to issue some kind of preliminary Tfinding
of noncompliance, schedule a hearing within a matter of days
in which we will take testimony, 1 think we will probably
have to have it here in the state, regarding whether or not
the state program does comply with Title 8. Following that
hearing, the Secretary will render his decision. Obviously
if this decision is that the state 1is in noncompliance, we
will have to being on a very fast basis the tooling up to
assume the management authority on federal lands and of
course, we will have to establish further provisions of 805,
the regional council system that right now 1is set up under
state law. We don"t undertake that activity very lightly.
We don"t undertake it with much relish. It is something that
we hope to avoid at all costs. But nonetheless it 1is very
explicit, nondiscretionary requirement of the law and if we
fail to act, any party can go to court and get a writ of
mandamus forcing the Secretary to do it. Frankly, one of the
concerns we have and there have been various points of view
expressed that well, that the Dept, could take a rather
minimal back of the hand approach. We wouldn"t have to do
much in terms of assuming this management authority on
federal lands. That type of approach frightens us and it
frightens, | could sum it up in two words "federal courts".
We are concerned that if the necessity for federal assumption
came to pass, and we engaged 1in what | call a "minimalist
approach", it ever so barely satisfied the requirements in
the Act, that we may well be hauled into federal court. |1
think the chances of that are fairly high. If we get before
some federal judge, || have a sneaking suspicion we might end
up before the judges in the District of Columbia, the
prospects of a judge finding that the Dept, has failed to
comply with its obligations under the provisions of Title 8
and then the judge take it upon himself to say "Dept, you've
acted 1in bad faith, I'm assuming management of the program."
We think the prospects and the chances by our 1inaction of our
obligation under Title 8, that this would end up, there is a
good prospect of having this whole thing end up under the
jurisdiction of a federal jJjudge 1in the District of Columbia.
We would regard that as an unmitigated travesty and would do
all in our power to see that that does not come to pass.

Let me just basically conclude and prepared to answer any
questions you might have. We are fully committed to state
management. You"re the people with the expertise, not
ourselves. We will have to engage in a real scramble to
catch up effort if this responsibility is thrust on us. We
think that the federal 1law establish some basic minimum
requirements that we believe the state, from a policy
prespective has been doing this for years, and that in
essense, what this regulation does is merely codify the
actual enacted policy of many years. Consequently, we would
think at that would have rather minimal impacts within the



state. We would hope that the state would take appropriate
action. That we would approve the program on a very fast
track because we are committed to state management, as
evidenced by the recent memorandum of understanding that we
executed between our Fish & Wildlife Service and the Alaska
Dept, of Fish & Game regarding state 1involvement in refuge
management. We are currently negotiating a similar agreement
with the Parks Service regarding fish and game management in
the National Park areas. Its common knowledge that we are
working very hard to attempt to return marine mammal
management to the people of the state of Alaska. Again, you
are the people who possess the expertise. We would like to
assure that our Secretary"s policy of trying to get these
things back in the hands of the people with the expertise can
be continued and the way to best continue that is for us to
have the s*-ate enact the appropriate laws and regulations
that would permit us to certify compliance with Title 8.
Thank you much.

BM: Bill, from your reading of the law there, does the state
only have one chance to actually comply, the language just
says that within one year the state <complies then
(inaudible) assume this thing under the guidelines, you're
saying that you know, that this is where (inaudible) 1is here
now, but either we have to take some action at this meeting
to decide whether we choose to comply or not. But, for
example, if we choose not to comply at this time, would there
be an opportunity, say a year from now or five years from now
for the state to say "OK, we"ve rethought this whole thing
and maybe we will (inaudible).

Horne: The statute 1is not explicitly clear. It is very clear
that it says one year. Our general belief 1is that there may
well be an opportunity that 1if the state did not comply at
this stage, for the state to come into compliance at a future

stage and resubmit something to the Secretary. So that |1
think that there 1is a possibility of future compliance by
the state. My major concern 1is that 1 don"t think the
statute 1is explicitly clear and someone may well argue that
the door has been closed. Obviously from a practical

standpoint, we don"t Wmgage frankly in the federal management
efforts, we don"t think that would be good for the resource,
we"d much prefer for the state to take appropriate action
now.
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I am writing to urge you to pass House Bill # 288 and give the
Board of Fisheries the flexibility to manage the resource for the

user groups. Thank You..

12-51
945" (



I am writing to urge you to pass House Bill #28S and give the
Board of Fisheries the flexibility to manage the resource for the
user groups- Thank You.
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Main Trails & Bypaths.

Fc recently passed llic opinion

that sportsman anglers should
not be allowed to lish salmon after
the fish have entered tlu-Ir fresh-
water spawning streams .. .and we
were bitterly taken to I»sk by at
least one Anchorage resident whose
opinion was that we were "far out of
touch with Alaskans and especially
South-Central and Western Alaska
sport'fishing enthusiasts.”

Well. Mr. Anehnraglle . .. "we
(that's polite for editorial use to keep
from using the big personal
pronoun) have fished an awful lot ol
Alaskan rivers for more than hah a
century, and we've seen the changes
In both regulations and (he type of
fisherman In Alaska. In years past,
nobody except a few Natives took
salmon out of spawnln,' streams. It
Just wasn’t done. There were
markers at the mouths of streams
beyond which commercial fishermen
were not allowed, and. maybe
because there were not too many of
us spoils fishermen, it was natural
that since we didn't have to fish
' awning salmon runs, wc didn’t.

The problem, reduced to simple
terms, Is largely with numbers and
attitude. Now, we'll ugrce that It Is
great for folks to be able to go catch,
with rod and reel, bright aockcye
and bright silvers . . .even bright
kings . . .for theli annual stuffing of
the freezer or the Sears canning
equipment . . .hut for folks to think
pink-sided or black-Jowc.lcd kings or
silvers are "trophy" la kind of hard
to swallow for a guy who grew up
with bright sea fish. Ard for
anybody to think a lurried
humpback or dog salmon Is good
fodder .. .that Just shows they
"don’t know no better.”

eople ask this old-timer once In
Pawhile as to "What changes do
wc nodcc In Alaska, over the
yearn?" Well, we'll have to be
honest and say that the "new
breed" of sports fisherman wlio've
arrived In Alaska In recent years,
and t';e biologists and the lish
management programs that have
resulted, arc among the greatest . ..
and most serious changes ... we've
noticed.



Tlu* question Itn in m- kv mu
outraged Am borage und. i .it iv.e
sonic discussion Times hatc
changed A Ini ol people have
changed. And Il may be a good lime
to begin bringing out a lot of
untouchable subjects and begin
fashioning a little more llioughlhd
ethic among all fishermen . .

Native as well as While ,. . and theit
administrators.

Our Anchor.ige eomplainer
accused us of leaning to the Wallve
subsistence fishermen and "against"
non-Nntlve fishermen . ..
sportsmen. The answer to that
criticism Is yes and no ... "yes."
because we believe time-honored
(and against the total fish run
numbers, extremely small)
traditional takings of spawning fish
were . . .and note we said
"were" ... legitimate, and "no"
because what Is being lost In Ihr
shuffle of ihls whole "subsistence”
fishing management problem Is that
there arc probably more whites Hum
there used to be Natives, qualified
ejr "subsistence"” fishing on
spawning streams, plus Ilie fact that
for a variety of legal and economic
reasons, there are now ninny more
Natives than there were before
you don’t have to be "half." you can
be "quarter” . .. the collective
Native hcnlih and living conditions
have greally Improved ... In many
Instances, it Is more profitable to be
Native . . . and. not Insignificantly,
there Is no longer stigma In being
non-whltc.

The old Native, in his fewer
numbers, did not take much. The
new Native, ami his white neighbors
privileged to have subsistence, are
not only legally allowed salmon
from spawning streams, but where
In years past fishing in streams for
salmon was discouraged for Natives
In any great numbers and totally
disallowed In any commercial sense,
and prohibited altogether for whiles,
now a new generation of biologists
and fish and game administrators

ii,f. abandoned all old stream-

has lumped headlong Into political
administration <4 lish stocks . . . for
votes .. trying to answer pressure
from all gear groups and certainly
answertnr to pressure from Native
groups and wc hasten to
emphasize here, a "new" kind of
Native group . .. not tlje old-time
folks who indy lived off the land,
bul the modern tlay political
corporations spawned by whiles
themselves.

n artuni administration practices
for fish and game protection, no
longer are stream watchmen pul out
for a few weeks or a few months at

tlie mouths of important salmon
streams to Ini..'hit or prevent
poaching of salmon above the
markers. Any numb: r of Important
lish runs are being gradually
whittled down to dangerous stock
levels by leg.:! subsistence fishing.
Many runs could lie wiped out in a
season, for all time. Il a handy
market should appear.

White rights™ What rights does a
pair of white school (cachets pulling
S50 to SIMM thousand a yeni In
wages have lot "subsistence"
sorkeye lhcv can take from a
spawning siream with a drag net or
with other gear?

Sooner or later wc are going to
have to come In grips with the
fact that the blood lines between
Natives and whiles have become
blurred . .even the political rights
of Inheritance lor Native rights and
for lish permits have become
blurred.

Political fights, gear fights, and
racial fights . . . plus the importation
of new "sportsman" fishing
ethics . . . have collided In places
like the crowded Kcnal River and
the Russian. Probably only
Improved policing and sharing rules
will smooth things out on the Kcnal.
but there arc other rivers where
rules and regulations might be
better adjusted before the fact. Wc
need more ethic, more concern for
preserving what wc can of what
used lo be.

111 tc- midcrsiand that there are
too in.my m-w whites, loo many
only partly native Natives, too many
politicians and loo many fish and
game administrators controlled by
politicians. It Is a time for soul
searching.

Kreaky. our bald-headed eagle al
Angoon. u'as sure alee and white In
the head and lullfeathers In
November, when Ihls was being
written. Probably fresh winter
feathers, and he wasn't getting
them so stained with spawning
salmon. Incidentally, with the
herring Into winter holes, salmon
runs aver, and bottom jlsh moved
out to deeper water. Kreaky was

making a meal tlu other day of a
big starfish. He'll ue after the
unwary duck or sea gull soon.
Asked about subsistence fishing,
Kreaky says, "At the best it's lousy,
(his subsistence fishing. Some
years there are hardly any fish In
the streams at all. Maybe one day
there won't be any salmon. Hope
there will still be herring . . .but. If
all the eggs get shipped to
Japan . .. can ive hai>e herring
without eggs?”

| Publisher
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