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The Beard terminated Plaintiffs access to equally
participate in the harvest of Cook Inlet salmon with the other
user groups 1i.e. sports and commercial users. The history cf
Plaintiffs® use is set out earlier in this brief by reference
to the record and affidavits. We assert that the deprivation of
access to harvest and supply food for oneself and one"s family
is of comparable importance to warrant protection under the due
process clauses the interests on Herscher v State , 568 P2d
?796 (Alaska 1977) and Chin Hilbers v Municipality of Anchorage
, 611 ?2d 31 (Alaska 1980) Actions of an agency or government,
although discretionary must still conform to principles of
fundamental due process. See Vick v Board of Electrical
Examiners , 626 P2d 90 (Alaska 1981) . Due process requires
notice, which 1is "reasonably calculated ....to....afford an
opportunity...to be h-sard at a meaningful time and a meaningful
manner” Aguchak v Montgomery Ward Co. Inc , 520 ?2d 1352,

1357 (Alaska 1974) Plaintiffs submit that a due process hearing
in a "meaningful manner” includes an impartial hearingi.e.
impartial jury or Board. Green v Stare, 462 P2a 994, 997,
(Alaska 1969).

The exclusion of Plaintiffs was devoid of considerations
of resource shortages orbiological need to limit the harvest
OE pEOtSCt tlhs sustained yield of salmonmoving in and through
Cook Inlet. The record also Tfails to establish thac the
Subsistence Section was requested to, and did, provide the

Board with comprehensive research data on the Plaintiffs or
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persons in their area regarding subsistence use quali,fication
under AS 16.05.094.

Contrariiy the Braund Report , ("G" Appendix R,pages
16-35, supra) concludes that there are numbers of subsistence
users participating in subsistence uses on the eas* shore of
Cook Inlet. The record of this Board"s action imp s concluding
that the Board can not, where these ?iai;- fs particularly and
subsistence use in Cook Inlet generallyis concerned, conduct
fair and impartial hearings, (Plaintiff directs the Court: to the
facts set out in this brief at the Statement of Facts and in
the Equal Protection argument including references to
quotations from the record.) The record also confirms that
Plaintiffs®™ exclusion was a capricious act by a biased hearing
beard without any substantial base. The result deprived
Plaintiffs of the right to fish as they have historically and
traditionally done and to feed themselves and their families.

As such the Plaintiffs have been denied due process of law.

(3 Due Process - Closed Hearings

Madison also alleges that the closed meeting violations by
the 3o0ard (argued and discussed in argument Il i.e. Public
meetings 1isaue) which resulted in the formulation, synthesis
and ultimately the adoption of the 10 criteria violates the
principles of procedural and substantive due process. There 1is

a substantive aspect of the Administrative Procedures Act which
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does not involve procedural .matter such as contained in AS
44.62.040-290. Therefore Plaintiffs submit thac the Board"s
failure to comply with AS 4d.62.210, 312 is both procedural due
process violation under Aguchak v Montgomery Ward Co., Inc ,
520 ?2d 1352 (Alaska 1974) , ar.d a substantive due process under

an analysis of the Administrative Procedures Act.

C. Due Process - Administrative Actions =y The Board Are
Improper
Madison alleges that the Beard is administrating their own
regulations. (See 5 AAC .01.597(b). Also 30-75 FB, Amended
80-79 FB; 81-92 F3 and Knik hearings, pages 126, 127; 1G°",
Appendix A-1, A and B respectively and "M Exhibit EE supra)
The application of the subsistence regulations 1is an
administrative act which the Beard is statutorily precluded
from doing. There are no formal procedural administrative
rules within which the Board can competently and fairly
administer the regulations. AS 16.05.241 stares:
"Powers excluded. The boards have regulation making
powers as set out in this chapter, but do net have
administrative, budgeting, or fiscal powers.”
Alaska Statute 16.05.050 (9) reads:

"Powers and duties of the commissioner: The
Commissioner has, but not by way of limitation, the
following powers and duties:

(9 Administrative, budgeting, and fiscal powers;

Also see Kenai Peninsula Fisherman®s Cooperative
Association, Inc. v Stare of Alaska, 628 P2a 397,
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(Alaska 1981)

The Scara has assumed the powers of applying the policy
and regulation adopted by it. Black®"s Law Dictionary , 4th
edition, defines administrative acts as:

"those acts which are necessary to be done to carry out
legislative policies and purposes already declared by

legislative body...1"

;alientine®s law Dictionary , 3rd edition, defines administer

"...to apply or enforce the law..."

and defines administrative pcwer as:
"...the power of carrying laws into effect, giving them
practical application to carry on affairs by wav of
management, oversight, investigation, regulation, and
control, in accordance with and in execution with the
principles precribea by the law maker...,"

The necessity for separating administrative powers from
regulatory powers is reflected by the acrions of this Board in
the present controversy. They tend to blend the regulation
making with the application of those regulations and the result
is a general and vague process pretending precision. Their
actions 1in process fail to objectively and fairly represent to
the public a system of recognizable standards and mechanisms
for applying those standarus so that the public can be treated
with and reasonably expect seme degree of predictability. (Knik
Transcripts, 126, 127, 'M" Appendix EE supra).

The basic point is that the 3oara may adopt criteria,

policy, and regulations but the mechanical process of uniform

application can and should only be done by technical and



*.anageriai staff in the affected areas and ur.cer the
Commissioner of Department of Fish and Game. The mechanics cf
applying for subsistence status to the Board invites irregular
and haphazard results when, especially in this case,the policy
making body attempts to weigh individual applications while at
the still formulating and defining the regulation and policy
which they have created. (Knik Transcripts, supra).

D. Due Process - Generally

1
In combination or alone, the Beard ® personal
“h
predilictior.s; the absence of any biological need to restrict

use of Cook Inlet salmon; violations of the Administrative
7
Procedures Act; absolute exclusion of Plaintiffs as equal
r
participants with other user groups; and the illegal
administration of the regulations, exemplify violations of
Plaintiffs®™ due process rights.

This Supreme Court has described cue process in Bachner v
Pierson , 479 ?2d 319 (Alaska 1970) and Green v State , 462
?2d 994, (Alaska 1369). Both cases dealt with allegations of
improper jury selection, and defined due process as;

"The term due process of law is not susceptible to a
precise definition or reduction to a mathematical
formula™ But, in the course of judicial decision has
come to express a basic concept of justice under the
law, such as "our traditional conception of fair play
and substantial justice"™, of "protection of the
individual frcm arbitrary actions"™; "fundamental
principles of liberty and justice", whether there have
been a denial of fundamental fairness, shocking to the
universal sense of justice, "that whole community sense

of decency and fairness that has been woven by common
experience into the fabric of acceotable conduct.”™ and
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" respect for those personal immunities which...are so
rooted in the traditions and ccr.sciencness of our
people as to be ranked as fundamental....or implict in
the concept of liberty."” Green v State , at 996, 997,
Citations omitted) .
Cue process violations can ensue from cumnulative patterns
of behavior resulting in basic and intuitivlv recognizable

unfair actions. Madison alleges at the least that this is

what has happened.

15 THE CREATION OF A NEW FISHERY, NAMELY A PERSONAL USE
FISHERY," BEYOND THE AUTHORITY DELEGATED TO THE 30ARD OF
FISHERIES?"®
The Board of Fisheries, 1in 1981, birthed a new fishery,
originally labeled a family use fishery. However the
abbreviated form of family use (using the first letter of
family®"and the first letter of"use/ i.e. FU) caused the Eoard
to doubt the wisdom of that selection. Finally they selected
personal use as the label for the new fishery, (The abbreviated
form of which ;as not considerably better than their prior
selection). This personal use fishery was assumedly conceived
as a token for the former subsistence users new disenfranchised
by the Board. Both occurred at the Spring 1981 Board meetings.
Personal use 1is an excess stock fishery and, as a food
source, 1is dependent on whether or not the other users" catch
i.e. sports, commercial, and subsistence, 1is assured.

The rationale for creating the personal use fishery and



its limitations are set out in 5 .AAC 77.301 entitled Ir.canc

and Apolicaticn of this Chaoter

(@ The Beard of Fisheries finds that

(1) before the enactment of the state"s
subsistence priority law in ch. 151, SLA 1978, an
individual could fulfull his personal use needs
for fish under subsistence Tfishing regulations;

(2) the state"s subsistence priority law changed
the definition of subsistence in a manner that now
precludes some individuals from participating in
customary and traditional subsistence fisheries
and vC*iciently harvesting fish for their personal
use;

(3) there presently are areas cf the state with
harvestable surpluses of fish in excess of both
spawning escapement needs and present levels of
subsistence, commercial and "sport uses ; anl

(4) it is necessary to establish a new fishery
classified as "personal use" because

(A) since the sale of fish is not appropriate
or permissible, this fishery cannot be
classified as commercial;

(3) since the use 1is .not a rural custcmary
and traditional use this fishery cannot be
classified as subsistence; and

(C) since the gear for this fishery is often
different from that historically associated
with sport fishing, this fishery should not
bt classified as a sport fishery, to prevent
confusion among che public.

(b) It is the intent of the board that the taking of
fishunder a 5 AAC 77 will be allowed when thac taking
does not jeopardize the sustained yield of a resource
and either does not negatively impact, an existing
resource use or 1is in the broad public interest.
(emphasis added)

As authority for adopting and creating this fishery,

Defendants relied on Alaska Statute 16.05.251(a)(6), which
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"(a)The Eoard of Fisheries may snake regulations it
considers adviseable in accordance with the
Administrative Procedures Act for
(6) classifying fish as commercial fish, sports
fish or predators or other categories essential
.for regulatory purposes”, (emphasis added)

Significantly this section only refers to classifying
"fish* net creating new fishery categories and this
classification must be essential for regulatory purposes 1i.e.
conservation and development, AS 16.05.221(a)-

Plaintiffs propose that the language of 16.05.251(a)(6)
contains two limitations. First the *"fish®™ to be classified
must be within statutorily designated categories. The
legislature particularly set out some of these categories 1in
the statute, 1i.e. predatory fish, commercial fish, and sports
fish. Any other category must be authorized by the legislature
such as subsistence, AS 16.05.940 (17)(26); endangered AS
16.20.010, 020; experimental, educational, and scientific, AS
16.15.020; or any other categories set outin Title 15. The
legislature did not authorize the Board tocreate a new
category of fish, 1i1.e. the personal use fish.

Secondly, the category must be essential for regulatory
purposes. Essential for the conservation, development and
utilization of fishing resources, ( KenaiPeninsula
Fisherman®s Association v State , 628 p2d 897 (Alaska 1981).

Essential is defined as "extremely important; "of the



greatest importance? indispensable”. American Her! ge

Dictionary , (1973) Funk and ~agnails, Standard Collace

Dictionary , (1963). 3lack®s Law Dictionary Sevised Fourth
Edition. Essential is not the equivalent of “want® or
"convenience”.

The intent outlined in 5 AAC 77.001 does not satisfy
"essential®. Therefore for both of the above reasons,
Plaintiffs believe the Beard has exceeded its legislative
authority by creating a new category of fish, 1i.e. personal
use, Additionally, even if the Board could create the new
category, they would have to shew that it was "indispensible®
to the conservation, development and utilization of the
fisheries.

Plaintiff"s position on the personal use Tfishery
inde- ,,.;dent of the above arguments is that this fishery is
closer to a charity fishery than a parity fishery. Plaintiffs
feel that they are minimally entitled to equality of use even
independent of the subsistence bill. This right was recognized
by the Superior Court in Gjosund 77-22104, Homer and
3H0-30-92 Civil, and to a degree by Judge Carlson in Madison
(See Findings of Fact and Conclusions of Law on Counts 1l and
111, January 26, 1983, Conclusions of Law, 9, 10)

The personal use fishery is an excess stock Ffishery and it
does not provide certain essential attributes, i.e. it does not
provide a predictable and reliable means in terms of tinme,
gear, location and species, of providing food for Plaintiffs
and their families as they have in the past.

The true character of this fisherv is set out in 5 AAC
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77,001(a)(4) and (b). The Beard"s attempt tc use this as a
solution to the problems they have created, has merely created
additional problems. For example see Ker.ai River Sports

Fisherman v State |, (September, 1983).

CONCLUSION

The Plaintiffs ask the Supreme Court to recognize that
they have a right to participate in the harvest of Cook Inlet
Salmon at least on a parity with other users. Their political
and financial influence with the Board is considerably less
than that of the sports and commercial users, however, their
traditional, historical and customary life pattern including
fishing with set gill nets to feed themselves and their
families 1is of considerable importance. The documents,
exhibits, papers, time and energy spent on these cases
demonstrates conflicting interests, but certainly the
legislature did not mean to align the interests of Mr. Madison,
Lucy Casay and their neighbors, relatives and friends against
the Board of Fisheries™ imerests. Certainly their uses are
subsistence uses under any reasonable definition or 'm
conceptualization ofsubsistence ues.. The arguments and law
here are meant co demonstrate and pursuade this Court to
recognize the Plaintiffs®" right to continue to set their nets,
gather their fish, and feed themselves and their families

consistent
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with Plaintiffs® life patterns and with the legislature®s £j ]

directive to the Beard of Fisheries to permit the taking of
fish for subsistence uses". il

DATED at Hcmer, Alaska this _J day of ~» , 1983 .

Respectfully submitted,
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STATUTES RELIED ON

AS 01.10.J40

Words and phrases. Words and phrases shall be
construed according to che rules of grammar and according
to their common and approved usage. Technical words and

phrases and those which have acquired a peculiar and
appropriate meaning, whether by legislative definition or
otherwise, shall be construed according to- the peculiar
and appropriate meaning.

AS 16.05.094:

Duties of section of subsistence hunting and fishing.
The section of subsistence hunting and Tfishing shall !

(1) compile existing data and conduct studies to
gather information including data from subsistence
users, on alx aspects of th~ tola of subsistence
hunting and fishing in the j.ives of the residents of

the state;

(2) quantify the amount, nutritional value, and
extent of dependence on food acquired through
subsistence hunting and fishing;

(3 make information gathered available to the
public, appropriate agencies, and other organized
bodies;

(4) assist the department, the Board of
Fisheries, and the Board of Game 1in determining what
uses of fish and game, as well as which users and
what methods, should be termed subsistence uses,
users, and methods;

(5) evaluate the impact of state and federal
laws and regulations on subsistence hunting and
fishing and, when corrective action is indicated,
make recommendations to the department;

(6) make recommendations to the 3oard of Game
and the Board of Fisheries regarding adoption,
amendment and repeal of regulations affecting
subsistence hunting and Tfishing;
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@) participate with other "_ivisions in the
preparation of statewide and regional management
plans so that these plans reorganize and 1incorporate
the needs of subsistence users of fish and game.

251
Regul tions of the Board of Fisheries.

(b)The Board of Fisheries shall adopt
regulations in accordance with the Administrative
Procedure Act (AS 44.62) permitting the taking of
fish for subsistence uses unless the board
determines, 1in accordance with the Administrative
Procedure Act, that sdoption of the regulations will
jeopardize or interfere with the maintenance of fish
stocks on a sustained-yield basis. Whenever it is =«
necessary to restrict the taking of fish to assure
the maintenance of fish stocks on a sustained-yield
basis, or to assure the continuation of subsistence
uses of such *«fstfarces, subsistence use shall be the
priority use. further restriction 1is necessary,
the board shall establish restrictions and
limitations on and priorities for these consumptive
uses on the basis of the following criteria:

(1) customary and direct dependence upon
the resource as the mainstay of one's
livelihood;

(2) local ..esidency; and

(3) availability of alternative resources.

940
Definitions. In this chapter

(17) "subsistence fishing" means the taking,
fishing for, or possession of fish, shellfish, or
other .fisheries resources for subsistence use with
gill net, seine, fish wheel, 1long line, or other
means defined by the Board of Fisheries;

(26) "subsistence uses"™ means the customary and
traditional uses in Alaska of wild, renewable

resources for direct personal or family consumption
as resources fir direct personal or family



consumption as rood, shelter, fuel, clothing, tools,
or transportation, for the making and selling of
handicraft articles out of nonedible by-products of
fish and wildlife resources taken for personal or
family consumption, and for the customary trade,
barter or sharing for personal or family consumption:
for the purposes of this paragraph, "family" means
all persons related by blood, marriage, or adoption,
and any person living within the household on a
permanent basis.

16.05.943 - pre-1978

"Subsistence fishing": the taking, fishing for or
possession of fish, shellfish, or other fishery resources
fcr personal use and not for sale or barter, with gill
net, seine, fisn wheel, long line, or other means as
defined by the Board.

44.62.313

Agency Meetings public, (@ All meetings ofa
legislative body, of a board of regents, or ofan
administrative body, board, commission, committee,
subcommittee, authority, council, agency, or other
organisation, 1including subordinate units of the above
groups, of the state or any of its political subdivision,
including but not limited tc municipalities, boroughs,
school beards, and all other boards, agencies, assemblies,
councils* departments, divisions, bureaus, commissions or
organisations, advisory or. otherwise, of the state or
Local government supported in whole or 1in part bypublic
money or authorized to spend public money, are open to. the
public except as otherwise provided by this section.

Bxcept when voice votes are authorized, the vote shall be
conducted 1i.n such a manner that the public may. know the
vote of each person entitled to vote. This section does

not apply to any votes required to be taken to orgainze
the afore-mentioned bodies.

Ib) IfT excepted subjects are to be discussed at a
meeting,, the meeting must first be convened as a public
meeting ond the question of holding an executive session
to discuss matters that come within the exceptions
contained in (¢) of this section shall be determined by a
majority vote of the body. No subjects may be considered
at the executive session except those mentioned in the
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motion calling for the executive session unless auxiliary
to the main quescion. No action may be taken at the
executive session.

©

The following excepted subjects may be discussed

in an executive session:

(1) matters, the immediate knowledge of which

would clearly have an adverse effect upon the
finances of the government unit;

(2) subjects that tend to prejudice the

reputation and character of any person, provided the
person may request a public discussion;

(3 matters which by law, municipal charter, or

ordinance are required to be confidential.

(d) This section does not apply to

(1) judicial or quasi-judicial bodies when

holding a meeting solely to make a decision 1in an
adjudlci*"V'k y proceeding;

(2) juries;
(3) parole or pardon boards;
(4) meetings of a hospital medical staff; or

(5) meetings of the governing body or any

committee of a hospital when holding a meeting solely
to act upon matters of professional qualifications,
privileges or discipline.

®

meetings

Q)

AS 44.62.312:

Reasonable public notice shall be given for all

required to be open under this section.

Action taken contrary to this section 1is void.

State policy regarding meetings, (@) It is the policy

of the state that

€D the governmental units mentioned 1in AS

44.62.310(a) exist to ai<i in the conduct of the

Vil



people®s business;

(@) it is the intent of the law that actions of
those units be taken openly and that theit
deliberations be conducted openly;

€) the people of chis state do not yield their
sovereignty to the agencies which serve them;

4 the people, in delegating authority, do not
give their public servants the right to decide what
is good for the people to know and what 1is not good
for them to know;

(5) the people"s right to remain informed shall
be protected so that they may retain control over the
instruments they have created.

(b AS 44.62.313(c) ()1 shall be construed narrowly
in order to effectuate the policy stated in (@) of -this
section and avoid unnecessary executve sessions..

AS 44.62.330:

€)) The procedure of the st3te boards, commissions,
and officers listed in this subsectin or of their
successors by reorganization under the constitution shall
be conducted under AS 44.62.330 - AS 44.62.630. This
procedure, including, but not limited to, accusations and
statements of issues, service, notice and time and place
of hearing, subpoenas, depositions, matters concerning
evidence and decisions, conduct of hearing, judicial
review and scope of judicial review, continuances,
reconsideration, reinstatment or reduction of penalty,
contempt, mail vote, oaths, impartiality, and similar
masters shall be governed by this chapter, notwithstanding
similar provisions in the statutes dealing with the state
boards, commissions, and officers listed. */There
indicated, the procedure that shall be conducted under AS
44.62.330 - 44.62.630 1is limited to named functions of the
agency

(40) 3o0ard of Fisheries
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AS 44.62.630:

Impartiality. The functions of hearing officers and
those officers participating in decisions shall be
conducted 1in an impartial manner with due regard for the
rights of all parties and the facts and the law, and
consistent with the orderly and prompt dispatch of
proceedings. These officers, except to the extent
required for the disposition of ex parte matters
authorized by law, shall not engage in interviews with, or
receive evidence or argument from, a party, directly or
indirectly, except upon opportunity for all other parties

to be present. Copies of all communications with these
officers, shall be served upon all parties.

REGULATIONS RELIED ON

5 AAC 01.597

CHARACTERISTICS OF SUBSISTENCE FISHERIES.(a) The
Board of Fisheries finds that certain customary and
traditional practices and procedures associated with the
utilization of fish in the Cook Inlet Area can be used to
identify subsistence uses. Based on testimony to the
board, the following characteristics are those that should

be evaluated in the identification of subsistence
fisheries:

(1) a long-term, stable, reliable pattern of use
and dependency, excluding interruption generated by
outside circumstances, e.g., regulatory action or
fluctuations 1in resource abundance;

(2) a use pattern established by an 1identified
community, subcommunity or group having preponderant
concer, rrations of persons showing past use;

(3) a use pattern associated with specific
stocks and seasons;

(4) a use pattern based on the most efficient

and productive gear and economical use of time,
energy and money;

©) a use pattern occurring 1in reasonable
geographic proximity to the primary residence of the
community, group or individual;



®) a use pattern occurring 1in Locations with
easiest and most direct access to the resources;

@) a use pattern which includes a history of
traditional modes of handling, preparing and storing
the product without precluding recent technological
advances;

(8 a use pattern which includes the
intargenerational transmission of activities and
skills;

(9 a use pattern in which the effort and
products are distributed on a community and family
basis including trade, bartering, sharing and
gift-giving; and

(13) a use pattern which includes reliance on
subfiistence taking of a range of wild resources in
proximity to the community or primary residency.

(b) The board will identify established geographic
communities which may be participating in a subsistence
system. The board will then apply all of the
characteristics in (a) of this section to the communities
and to subcommunities, groups and individuals within the
communities to determine which uses are customary and
traditional and therefore, which communities are eligible
for the subsistence priority.

(c) For purposes of this section, a "community" is
generally considred to be several households of full-time
residents who all reside in a specific geographic area
because of common interests. (Sff. 4/14/82, Reg. 82)

AAC2 99,323 Definitions.

In this chapter, "rural"™ means outside the road
connected area of a borough, municipality, or other
community with a population of 7,300 or more, as
determined by the Alaska Department of Community and
Regional Affairs. (Sff. 5/30/82, Reg 82)



STATEMENT OF ISSUES
The issues wunder consideration have been set out in the
Opening and Responsive Briefs of the parties. This Reply will

deal with the points raised in the State and Intervenor's

briefs. The argument heading in this Reply refers to the issue
discussed wunder that heading. All arguments in this reply have
been dealt with and described in the Statement c Issues in the

Opening and Responsive Briefs.



ARGUMENT

"A word 1is not a crystal, transparent or
unchanged, it is the skin of a living thought and
may vary greatly in color and content according to
the circumstances and time in which it 1is used."”
Mr. Justice Holmes in Towne v Eisner, 245 US
418, 425 (1918)

l. LEGISLATIVE INTENT

Gjosund and Madison (hereinafter Plaintiffs; will try to
clarify the primary 1issues in this case and deal with the legal
arguments countering and supporting thes"a issues 1in subsequent
parts of this reply.

Witl tima for reflection and a renewed and hopefully
clearer examination of the heart of this controversy, it
appears that much has been done about nothing. If this Court,
independent of the Board"s interpretation, examines AS
16.05.251(b) and AS 16.05.940 (17) and (26), this conclusion
will result. It will not be because of any reference to newly
discovered insights into applicable legal standards, but by
macroscopic view of the acknowledged history and bias of the
3oard of Fisheries in dealing with subsistence fishery issues.
(Intervenor®s brief, page 3, 18 and 37 through 46 and

Plaintiff"s opening brief.)



Plaintiffs will aczempt to minimize repetition by
referencing to earlier briefs.

Plaintiff ™ position regarding the subsistence legislation
is that the intentions of the state legislature were
permissive, protective and inclusive. The legislature wanted
to maintain and protect the status quo regarding subsistence
uses in the state of Alaska. The subsistence bill also
reflects a delineation and expansion of uses by including some
uses, such as barter and trade, which were not included in the
pre-1978 subsistence use definition, i'o argue that inclusion
of the words “customary and traditional use®" instead of
Personal use® was intended to be restrictive, narrowing and
exclusive ignores the piain and simple meaning of the words
used as well as every legislative and legislator®s statement of
intent.

An objective view of legislative intention shows an
intention to maintain and protect the usual uses by "all Alaska
residents,” “"native and non-native® by setting out 1in
particular what those usual uses are. Subsistence use now
means and includes, in particular, uses for food, shelter,
clothing, tools or transportation and what had been excluded
before, customary trade and barter. (Compare AS
16.05.940(17(26) with the pre-1978 AS 16.05.940(17)).

The new legislative statement 1is more inclusive than the



excluded sale and barter frcm personal use. The subsistence law
was passed to force the Board, by statutory enactment, to
protect subsistence use. The legistlature felt that the 1971
policy statement of tne Commissioner of Fish and Game was
neither adequate nor sufficient legal justification for
protecting subsiscence uses because the Board had failed to
protect subsistence users where competition existed in the
fishery with other user groups.

" There are other individual examples of the
failure of tne 3oard to protect suosiscence use
in light of competing uses. In summary,
however, the subsistence law was passed to
enable tne 3oara to provide for suosistence use
during times of resource shortage and intense
competition and to make certain that tne Board
took care of subsistence use onor to allowing
other uses of these important economic resources
.In the same way reliance uoon the 1973
policy statement of the dommissicner ana Board e
was not deemed adequate. First, this policy
aid not provide tne legal justification for
protecting subsistence uses and, 1in the
generally held view in rural Alaska, was only a
policy statement which the Board could point to
without implementing it with any substantive
measures. Be thac as it may, all the
subsistence law did was to codifv this oolicv in
order thac 1its intent be enforceable rather than*
subject to the whims of the resource managers
....While this is only one example of tne 3oai;d
of Fisheries proclivities when “"left with its
own devises®" it is a clear indication of what
fate 1is in store for subsistence users in highly
intensive competitive fisheries and hunting
situations, where there 1is no protection
guaranteed by statute", (page 44, 45 - Draft
Report of Special Committee on Subsistence. G
file $2, page 13-221, Appendix 3B) (emphasis



added)
The cases involving the Board of Fisheries (except the first
Gjosund case (1977)) arose subsequent to the passagt f the
subsistence bill in 1978. These cases evidence the Board®"s
approach to the Cook Inlet subsistence fishery.

The legislature must have been aware of the Cook Inlet
Management Plan adopted by the Board in 1977, which omitted any
consideration of subsistence. That plan was the subject of
KPFCA v State, 620 P2d 897 (Alaska 1981) and was another
impetus to upgrading the 1973 policy into legislation.

Tyonek v Alaska Board of Fisheries, 3An 80-3073, occurred
after 1977 when the Board was fully aware of the particular
wording and directon cf the subsistence bill. However, they
completely ignored the village of Tyonek which, for the past 15
years, had not been able to fish legally for King Salmon. After
the stock recovered, the sports and commercial users were
allowed to fish. Obviously Tyonek would be considered a
subsistence user without any discussion. However, court action
was still necessary. Through a Superior Court Order the Board
enfranchised the village of Tyonek, 1its residents, and all
timber and logging workers and state and school distict
employees working 1in the area. In otherwords anyone who moved
to or near Tyonek was now, at least after the Court order, a

subsistence user.



The record before che 3oard and before this court shows a
long tine continual, usual, common, historical use by
plaintiffs of the salmon in Cook Inlet.

The entire Tfoundation for che Board®"s actions, and che
position of Intervenoca and the State, 1is that the division of
subsistence uses from subsistence methods into two separate
statutes, together with the language “customary and traditional
uses", justifies every action the Board has taken 1in excluding
the plaintiffs in these cases. That change supposedly
authcrized the 3o0ard to adopt 5 ACC 31.597 1i.e.

Characteristics fee Subsistence Fisheries. These criteria
confuse what 1is a very simple legislative statement.

Customary and traditional should be interpreted according
to their common and approved usage. They havo not acquired any
pecular meaning and no further statutory definition, judicial
interpretation, 0l: construction of these, words has been set
out. Taken in their very simple form or dictionary definition,
they are adjectives meaning “usual®™ and/or “conventional”®.
Alaska Statute 31.12.340 states as follows:

""Words and phrases: Words and phrases shall be-
construed according to the rules of grammar and
according to their common and approved usage.

Technical words and phrases and those which have
acquired a pecular and appropriate meaning,
whether by legislative definition or otherwise
shall be construed according to the pecular and
appropriate meaning." (For interDretation see
Lvncn v McCann, 478 P2d 335, (1973))



Customary and traditional should be accorded their common and
approved usage.i.e. dictionary definition and general
understanding of those words. These words are not terms of art
from which the legislature intended 5 AAC 01 .597 (6J) (1-10) (b) (c)
to emerge.

Intervenor®s brief (page 24) and thv* State's brief (page
21) , both refer to a quote of Representative Anderson
discussing the subsistence bill in the Alaska State Legislature
as support for their understanding of the legislative intent.
The language is much more consistent with plaintiffs®™ position.
Since it has already been quoted twice, one additional time
can"t be too harmful.

"The two words are used in chis context to put
some guidelines around the uses of Alaska“"s
freedom of resources. What we were afraid of,
it was brought to our attention by people who
were concerned that this would leave the field
of the definition wide open. That newcomers
just coming to the State of Alaska would
automatically be able to establish not jnly
residency in thirty days, but be able to go out
and state they have a customary and traditional
use of Alaska®"s fish and game resources. The use
of customary and traditional® use also is in
recognition of a historical use of fish ana game
for food, shelter, fuel, clothing, tools,
transportation, etc. This is not only in
conformance with aboriginal uses, but also
those that have come 1in, those who tcme in
later. They have... the non-native people in
the State of Alaska have established®"customary
and traditional uses of Alaska®"s Tfish and game
resources Tfor subsistence purposes. And 1in
order to give the Board of Fish and Game (sic)
more clarification in the area, we have come up
with the (inaudible) of “customary and



traditional®™ rather chan Leaving the section
wide open. The design 1is not to be restrictive
out to provide guidelines and thac is basicalLly
what’! feel and many...many members felt it was
necessary 1in retaining those two words
"customary and traditionsL"." (emlphasis added).
Representative Anderson"s points indicate that the o.tatute
wanted to "put some guidelines around the use of Alaska"s
freedom of resources®™ and that the “design was not to be

restrictive." "Customary and traditional use is recognition of
historical use "of those ( Alaskan residents) thac come in
later 1 the non-nat.ive people.® “Customary and traditional*®
are "V3ed to give the Board more clarification. The State and
Intervenor are now arguing that plaintiffs pre-1978 use of
salmon 1is no longer subsistence use because the Board has
developed 10-cnteria (plus two community criteria) which do
not include the plaintiffs. In fact they were adopted to
exclude them. (See discussion of Knik hearings in plaintiff-s
brief at page 21-23).

5 AAC 01.597 (b)& (¢) are examples of over-extension of the
3oard®"s authority ana are exactly why the legislature felt a
need to adopt a subsistence bill. Subsistence us”rs had to be
protected from the Board. However, the Board has again pursued
its own course and found a means to subvert the intentions of
the subsistence bill. 5 AAC 01.597(b) states.

"The Board will 1identify established g»»ographic

communities which may be participating 1in a
subsistence system. The 3oard will then apply



all the characteristics in (a) of this section
to the communities and to subcommunires, groups
and individuals within the communities to
determine which uses are customary and
traditional and therefore, which communities are
eligible for the subsistence priority."

The Board has developed an exclusion mechanism for any
individuals, families, or groups of families from consideration
as subsistence users unless they live in an "identified
established geographic community which may oe particiatinu in a
subsistence system.1l Where does the subsistence bill authorize
or offer a hint as to what this regulation means? The Board
then goes on 1in subparagraph (c) to state:

"for purposes o: this section, a "community" 1is

generally considered to oe several households of
full time residents who all reside in a SDacific
geographic area because of common interest.”

The intention cf this regulation is clear. It is to
exclude anyone in Cook Inlet who does not live in a model
native rural village 3nd completely controvenes the legislative
intent.

Intervenor (page 26 and 27) and the State (page 20) use
two quotes attributed to Representatives Miller and Huntington
describing hunters flying in to rural areas to hunt and take
meat from the subsistence users. These quotes emphasize., (and
its a point we do net disagree with), that the people in the

place of the subsistence resources should have a say about the

use of resources in the area they live in. Assumedly



Intervenor and State accept these quotes as supporting their e
case. It is our position, illustrated by the record, that
plaintiffs in Madison and Gjosund live where the fish are, and
the 3oard has in fact excluded them from subsistence fishing,
instead of protecting and permitting thoir subsistence fishery,
because of threats to the resource by people from other areas.
I assume Representatives Miller and Huntington wanted the"area
users protected from, and not excluded by, the fly-in hunters
or fishermen.
11 ADMINISTRATIVE REVIEW

One point connected to the discussion anc argument above
relates to the continual flux of positions, arguments and
rationales that this case seems to birth. As an example, the
Intervenor and State briefs are apparently now disagreeing with
both Judge Carlson®"s and Judge Jones" standard of review of
administra ,ve action. The Superior Courts, in both cases,
deferred to the Board"s interpretations and resultant
promulgations of subsistence criteria and refused to substitute
their judgment for that of the 3oard. Intervenor and the Stats
argued "judicial deference5 at the Superior Court level. It
appears that they are now arguing that the Superior Court and
this Court should substitute their judgment in the first stage,
of analysis for the 3o0acd"s interpretstion of the intentions of

the subsistence bill (Intervenors brief, page 21; State's



brief, page 19) and defer to the Board regarding the enactment
of the criteria regulations.

Plaintiff"s position 1is that Judge Jones in Gjosund
would have found that the criteria were not an accurate
reflection of the intention of the statute and voided those
criteria if he had substituted his judgment for that of the
Board. The same could be argued for Judge Carlson., If the
State and Intervenor are stipulating that the Superior
Court erred in arriving at their conclusion regarding the
administrative review issue all parties are now 1i.n agreement.

Plaintiffs have consistently armed that the courts
should substitute their judgment for the Board"s. The Board has
predictably misii.trepreted the intention of the subsistence
statute and has over-extended and distorted the words
"customary and traditional®™ to the poin .vhere the criteria are
incomprehensible to the public and tailored to fulfill the
Board"s pre-set intentions to close Cook Inlet to subsistence.

This Supreme Court must view the events and arguments in
this case in a continuum, Individual elements of the issues
may hold a certain attractiveness or reasonableness, however,
when viewed 1in process from 197J through 1983, the picture
becomes much clearer.

The fact that subsistence use and gear prior to 1978 was

set out in one statute and subsistence use and gear subsequent
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intention co :<eep che same gear criceria co idencify mechods of
harvest, and co amplify and exemplify subsistence uses
separately. The uses sec out 1in AS 16.35.940(26) are the
particular and usual subsistence uses. The statute both
expands on, and particularizes personal use to the existing
users by including barter and specifying other uses that had
heretofore been general. Substituting che words “usual® in
paragraph (26) for Che words customary and craaicional would
make much more sense chan substituting all of the
characteristics contained in 5 AAC 31.597(a)(b) & (c) for
customary and tradi ,ional.

In Gjosund, Judge Jones deferred Co the Board of
Fisheries™" of Che criceria, however, he found that the
criteria were only effective when determining priorities
between and amongst subsistence users under subparagraphs (1) ,
(2), 1 (3 of 16.25.251(b). Judge Jones determined that Che
3oard ™ interpretation, insofar as excluding Che plaintiffs in
Gjosund, was unsound at the pre-orioricy level. He .found that
the plaintiffs in Gjosund were subsistence users of Cook
Inlet Salmon stocks in accordance wich AS 16.05.251(b) & AS
16.05.940(17)(26) and that they could not be restricted unless
there was a factual showing that the salmon stocks were

jeopardized.



"?2URALNESS ™ ISSUE

Although this 1issue was not brought up in plaintifs*
opening brief, it has been assumedly and subtly included in
Intervenor®s and State"s briefs. It appears as a new criteria,
undefined and absolute, called "ruralnessl. How and under what
conditions it has been injected into the Cook Inlet drama is
unclear. However, it seems that both Intervenor and.State have
accepted, and are now arguing, that the subsistence legislation
includes the term “rural®™ as a prerequisite to subsistence use.
They also must then argue that the legislative intent was to
define rural so the public and the Board co ild identify and
know that it was a pre-condition to subsistence use. The State
and Intervenor argue that rural is as integral to the
subsistence legislaton as customary and traditional. However,
if that 1is so, why did not the legislature set out rural, as it
did customary and traditional.

Plaintiffs were never presented with the question of
whether they were rural or not. In fact rural is now a
conclusion without a defined origin. IT the legislature was
going to use a rural versus non-rural subsistence use
discrimination, then one must assume that because of the
history and source from which the subsistence bill arguably
originated, (i.e. ANILCA, according to the Intervenor and the

State; page 32, & 30 of their briefs respectively), then the
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state Legislature would have said what they were in fact doing.
They would have defined rural and described its application to
the issue. However, the state subsistence legislation toes not
include a rural versus non-ruralL standard.

One federal standard for rural 1in Alaska designates
Fairbanks, Ketchikan, Anchorage, and Juneau as urban and all
else rural, (see Federal Register January, 1981, Statement of
Secretary of Interior) The St3te Board of Fish and Game
became aware of the problem and triad to resolve it by adopting
a definition of rural 1in 1982. (5 AAC 99.020, Attachment 3)
stated:

"In this chapter “rural®™ means outside the road
connected area of a borough, municipality, or
other community with a population of 7,000 or
more as determined by the Alaska Department of
Community and Regional Affairs.”
The Board apparently realized that defining “rural®™ exposed
their errors more than it hid them and repealed this regulation
in 1983.

No opportunity to respond to the rural criteria in
proceedings before the Board was- ever noticed nor was this
standard anticipated in the state subsistence bill or the
Board®"s action. A rural standard without notice ana definition
poses serious consitutional questions. What and where are the

rural/non-rural borderlines and what 1is the delineation of, and

factors identifing “ruralness®"? Are these 3orougn or City



boundaries, population or census district boundaries, or life
style characteristic delineations? (See Ketchikan Gateway
Borough, Alaska v Breed, 639 P2d 995 (Alaska 1981)), (persons
similarly situated must be treated alike.) Obviously persons
residing on opposite sides of a border boundary must be
distinguished by something other than an arbitrary line.
Questions arise of vagueness and due process, in light of the
fact that no regulatory definition of rural existed at the time
the Board excluded plaintiffs, (See Woodards v State, 604 P2d
250, (Alaska 1979), and Marks v City of Anchorage, 500 P2d
644 (Alaska 1972)) .

Also raised are procedural and substantive due process
guestions regarding notice and hearing 1in conjunction with
plaintiffs® due process agrument in their brief.

Rural or area categorizations are not unconditionally
repugnant. Plaintiffs feel that their situation 1is the same as
that referred to by Representatives Miller and Huntington.

They live where the subsistence resources and uses are located
and they live where the customary and traditional i.e.
historical, conventional, usual, uses have and do exist.
Plaintiffs have never had an opportunity to respond or relate
to the rural criteria sire.-;-- it appears to have developed in the
conclusions of the Board and briefs of Intervenor and State and

not in the subsistence legislation or regulations.
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THE PUBLIC MEETINGS 13505

intervenor cakes no position on che question of violations
of the public meetings provisions except to imply that this
issue only relates to actions prior tc the adoption of 5 AAC
31.597.

The State responds by saying ".hat the issue 1is moot.
However, plaintiffs refer this Court to our brief (page 26
through 30) and point out that the policies and regulations
adopted 1in the December 1980, Board meeting were in violation;
of AS 44.52.310 & 312. That illegality, by acknowledgment of
the State, has not been, nor could it be, remedied by the
subsequent public notices and meetings on subsistence issues,
especially when che policy was formulated at an illegal closed
meeting and all subsequent policies, with certain minor
deviations, mirror the policy originating from the closed
meeting. CJntil such time as thei.e is a replay and
representation of what in fact took place at those closed
meetings, so the public will have an opportunity to confront

participate in the presentations and deliberations, claims
of maotness ana renotices do not vitiate the original and
acknowledged stains.

Without relinquishing our claim that the issue is not
moot, plantiffs offer that an exception to the mootness

doctrine exists in public interest situations. The Board's



violation of the public meetings laws can be reviewed by this
court, especially if it is a matter of public concern and
capable of evading review. (See Doe v State, 487 P2d 47
(Alaska 1971); Alaska Transportation Commission v Grandia, 602
P2d 402 (Alaska 1979))

It is rare that issues of violations of notice or public
meetings can be pursued both through trial and appellate stages
within the period of time between public meetings. In this case
the record of the Board"s proceedings mandates an independent
review by this court of the actions of the Board at the illegal
public meeting to determine how much of the Board®"s subsequent
policy and regulations on Cook Inlet subsistence uses were
tainted.

EQUAL PROTECTION

The State"s description of Gjosund®s equal protection
questions Jlumps equal protection with due process by confusing
the constitutional distinctions between the two. They also,
N"State"s brief page 40), refer consistently to the fact that
the Board has identified subsistence fishing only in “rural®
communities. As earlier indicated, “rural® has never been
clearly identified, defined, or applied.

The Board has apparently used some notion of “ruralnessl
to set up a class of residents of the idealized rural native

village community model as subsistence users as opposed to the



class of people which plaintiffs belong (who cannot tell
whether they live in a rural or non-rural area because no
definition exists), and who have otherwise historically fished
by subsistence means and used salmon for their family and
personal consumption and nevertheless have been excluded from
subsistence fishing.

The Intervenor misstates our case. It matters little whether
state or agency legislation sets up classifications. |If the
classifications are arbitrary and unrelated to the object of.
the legislation and do not treat all persons similarly
circumstanced alike it is an equal protection issue.

Plaintiffs®™ claim is that the regulatory scheme, i.e. the ten
plus criteria, has sec up two classifications of Alaskan
residents and that these classifications are not substantially
related to the purposes of the statute and discriminate against
plaintiffs without any reason.

There is no legitimate purpose or distinction to setting up a
class of subsistence users in Port Graham, English 3ay and
Tyonek, which class includes all residents of that area whether
they be natives, non-natives, school district employees,
transient cannery workers, or timber employees, and setting up
an excluded class of all other persons residing on (achemak Bay
in or near Homer or Kenai or any place on the entire shoreline

of Xachemak Bay or Cook Inlet i.e. Halibut Cove, 3"sar Cove,



Fritz Creek, Clam Gulch, Aurora Lagoon, Ninilchik, etc.

The class exclusion does not suit the purposes of the
legislation nor does it further the purposes of permitting the
taking of fish for subsistence uses and "of recognizing the
needs, customs, traditions, of all Alaskans™ and "maintaining
fish stock on a sustained yield basis."”

As indicated earlier, the plaintiffs have all been fishing
for lengths of time up to 50 years by the use of set gill nets.
They are residents of the general Kenai Peninsula Borough area,
have fished in the localities closest to where they live, have
used the fish for family and personal consumption and have
participated 1in other subsistence activities (i.e. coaling,
gardening, gathering, clamming, etc.) To argue that this 1is
not an equal protection issue overlooks the obvious.

DUE PROCESS [ISSUES

The plaintiffs® due process claims are on pages 41-47 of
their brief and will only be discussed here to counter specific
arguments raised by Intervenor and State. Intervenor claims
that Judge Carlson®s remand of plaintiffs®™ Count 1V,
(Intervenor®s brief, pages 35-37), somehow postpones what
Intervenor acknowledges is a close substantive due process
question, i.e. whether plaintiffs® right to due process of law
was violated by exclusion of their use as a subsistence user.

This issue will be addressed in the reply brief to amplify



our claim that the Board acted aroitrarily in an asDect other
than those set out in plaintiffs® opening brier. The inclusion
of rural as a prerequsite to subsistence use inclusion 1is one
more cumulative step in our claim. As indicated earlier in the
reply brief, no definition, discussion, or elements of
"ruralnessl were set out by the 3oard for plaintiffs® to
confront or respond to. This 1is a cumulative element in the
3oard®"s behavior patterns which plaintiffs® claim have resulted
in violations of fundamental orincipals of liberty and justice
and is another arbitrary administrative action "shocking to the
universal sense of justice.® See Green v State, 462 P2d 994,
(Alaska 1969) .

The remand order on Count 1V is lacking integrity when
compared with the simultaneous order of Judge Carlson denying
plaintiffs®™ Motion for Summary Judgment on Counts IIl and 1V on
30 August 1982. 3y denying plaintiffs® motions, he was finding
that no violations of due process or equal protection existed, s
therefore a remand is inappropriate <

Judge Carlson"s remand suggested that prooosals be
resubmitted to the Board. Plaintiffs did in fact submit
another round of proposals. The result and record before the
3oard were the same.

The Board had the same record before it as this Court

does, 1i.e. testimony on behalf of Kenai area plaintiffs and the
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Kenai Kenaitze reports, testimony and reports of Kachemak Bay
susbsistence group and Larry Smith; affidavits presented to
the court in Madison and Gjosund. and proposals requesting
establishment of subsistence use fisheries. The Board
responded as it had done 1in the past.

At the time those proceediings took place this appeal was
moving through the court system and to date nothing has in fact
changed. The remand to the Board was an empty remand. No
standards were set nor were instructions or directions given to
the Board. The Superior Court merely said "proceed as you had
in the past"” and the Board followed that instruction and did
not acknowledge any subsistence uses in Cook Inlet or Kachemak
Bay other than Port Graham, English Bay, and Tyonek.

The obligation to research and provide information on
plaintiffs subsistence use (in addition to plaintiffs”
contributions to the record) 1is with the Division of
Subsistence (see AS 16.05.094) and this data should be before
the Board prior to any action. The Braund report (G File #2
Appendix M, revised November 1982) concludes that there are
numbers of subsistence users both on the east shore of Cook
Inlet and along the borders of Kachemak Bay. Assumedly the
Board had, or should have had, this information and the Board
stir, retained 1its stubborn ste”ce.

Plaintiffs claim that the record in this case demonstrates
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that confronting the 3oard again would be a futile gesture and
that judicial action 1is plaintiffs®™ only hope for a remedy (see
Aleknagik Native®s Limited v Andrus, 648 F2d 496}%.
IMPARTIALITY

Plaintiffs aver, contrary to Intervenor®s position, that
ample record exists co determine that the Board has acted
arbitrarily, discrirainiatorily, and with prejudgment. Alaska
Statute 44.62.630 states as follows:

Impartiality: The functions of hearing officers
3nd those officer participating in decisions
shall be conducted in an impartial manner with
due regard for the rights of all parties and the
facts and the law, and consistent with the
orderly and prompt dispatch of proceedings.
These officers, except to the extent Lequired
for the disposition cf exparte matters
authorised by law, shall not engage in
interviews wich, or racieve evidence or
arguments from, a party, directly or indirectly,
except upon opportunity for all ocher parties to

be present. Copies of all comrauncations with
these officers shall be served upon all
parties."

This section applies to the Board of Fishery. (See AS
44.62.330(@) (40)) . It further supports plaintiffs® claim that
_.ie public meeting law deviation 1is a serious breach which
cannot be rectified without a full and complete statement and

avowal of the events that occurred during that closed meeting.

This section also relates to plaintiff®s due “r icass

clainms. Remand to the Superior Court and/or the 3oard for
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trial/hearing would be superfluous. Very little could be added
to the record that is not there already. Additionally the
tenuous state of the Board"s composition and existence, 1in
light of thi conflict between the governor and the legislature
regarding confirmation of appointments of Board members,
together with recently proposed legislation aimed at
reorganizing Board member representation, changes the
complexion of plaintiffs® position again.
PERSONAL USE FISHERY
Questions of the personal use fishery must be decided on
the basis of statutory interpretation and due process
standards. Judge Carlson®s decision specifically did not
consider any record of the Board"s personal use hearings and
those records were not a part of the record on appeal. It is
deceitful to suggest or imply that the personal use fishery
involved only a name change and minor shift in location on the
"use scale.” The personal use fishery moved the pre 1980
subsistence users from first consideration to last
consideration.
THE GJOSUND DECISION
In reviewing and trying to discredit the Gjosund

decision, Intervenor raises the spectre of catastrophe "to tens
of thousands of Alaskans who live in the bush.*® This 1is not

the case and Intervenor misinterprets what Judge Jones did.
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Judge Jones deferred co Che 3o0ard"s adopcion of Che criceria

buc decermined cnac cne criceria “kick in" when a prioricy
seleccion was necessary. The courc firstly found cnac che
plaintiffs were suDSistance users of the Southern District
salmon based upon the legislative definition and history of use
of the Gjosund plaintiffs. He further found that the
criceria would come into effect when and to the extent that
jeopardy to che sustained yield of fish stocks Cook place and
chatt che criceria were applicable co che need for further
restrictions, based upon AS 16.35.251(b)(1), (2), & (3), to
distinguish between different cypes of subsistence user3.

It is offered tnac if Judge Jones had decermined that he
could substitute che court®"s judgment for thac of the 3oard in
interpreting the statutes, (as the Intervenor and State now
concede 1is che law) then Judge Jones would mose likely have
voided the criteria if they were to be used to exclude
plaintiffs as subsistence users. Judge Jones Tfound that the
statute was clear and no further criteria was needed to find
that plaintiffs were subsistence users.

CONCLUSION

Plaintiff 3gain asks this Supreme Court to review the

subsistence statutory scheme and the state legislative record °

and independently determine 1if, in fact, that scheme was meant

to be restrictive, narrowing and as comnlex as the Board,
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Intervenor, and State suggest. We also ask this court to
examine how, when and where “ruralness®" enters into any of the
legislative enactments or Board deliberations to the point
where plaintiffs were put on notice of a rural prerequisite for
subsistence inclusion.

Plaintiffs offer that they, in their community and
together with their families, reside near, and have been
subsistence fishing in and around Cook Inlet for periods of
time up to 50 years. They live in the area and are the persons
intended to be included under subsistence use by the
legislature. We also claim that the convolutions undertaken to
exclude plaintiffs fatally taints the Board®"s actions regarding
the Cook Inlet subsistence fishery.

Plaintiffs submit that the Board has violated the equal
protection and due process rights of the plaintiffs.

We request this court to make such findings and to order
that the plaintiffs®™ use of the salmon moving in and through
Kachemak Bay and Cook Inlet 1is a subsistence use as intended by
the State legislature.

SIGNED AND DATED this 1984

Ma"rtin Ftieaman

Arthur Robinsoh
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ucc. i6.-J5.251. Regulations of the Board of Fisheries.:

(bj The 3oard of risheries shail adopt regulations in ecorrdias? I
with the Administrative Procedure Act’(AS 44.52.010 — 4-J.SliTc: i
permitting the taking of fish for subsistence uses unless the i
determines, in acctrtsr.ce with the Administrative Procedure Ad.ILst »
adoption o: sucn regulations willjecpardiae or interfere with the r=*a> \
tenance of iisn szocks on a sustained-yield basis. Wheneveriiis—"' m
sary to restrict the taking of fish to assure the maintenance cf5LE ;

. stocks on a sustained-yield oasis, or to assure the continueii=3 =’
subsistence uses ot sucn resources, subsistence use shall be the pi?—-7
use. Iflurtner restriction is necessary, the board shall establish rrsuta* <
tions ana limitations on and priorities for these consumptive uc-n ca

the basisofth' following criteria: L -
(1) customary and direct denendence upon the resource as t—~
mainstay or one’ livelihood; L ATrrrer 2

(2) local residency; and
(3) availability of alternative resources. (§ 3 ch 2CS SLA 1973: ~

§2 c)h 215 SLA 1276; am § 4 ch 151 SLA 1S7S;am & 1,2 ch 110~A J
isso)

Sec. 16.C5.2a0. Regulations ofthe 3oard of Game.)

, (b) The Beard of Game shall adopt regulations in accordant WIt
the Administrative Procedure Act (AS 44.62.010 — 44.52.550) i
permitting :he taking of game for subsistence uses unless the beard i
determines, in accordance with the Administrative Procedure Act, mat i
adoption ofsuch regulations will jeopardize or interfere with the main- j
tenance o: game resources on a sustained-yield basis. Whenever it is
necessary to restrict the taking of game to assure the maintenance cf
game resources on a sustained-yield basis, or to assure the
continuation of subsistence uses of such resources, subsistence use
.shall be the priority use. If further restriction is necessary, the board

shall estaslish -.strictions and limitations on and pnnr-."* ~T\&RJ **
consumptive uses on the basis of the following criteria:
(1) customary and direct dependence upon the resource

mainstay of one’ livelihood: . Mr i
(2) local residency; and o Bt -
(3) availability of alternative resources. (8 3 ch 206 SLA 1275; £5»!

55 ch 151 SLA 1273) . . Ej

ATTACHMENT A



Sec. 16.05.940. Definitions. Is AS 15.05.010 — lo.Cc.r-3J

(26) "subsistence uses™means the custcmary and traditional uses in
Ate*3 wild, renewable resources for direct personal or family
consumption as food, shelter, fuel, clothing, tools, or transportation, for

xth: making and selling of handicraft articles out of r.ar.ediaie
#by-products of Qsh end wildlife resources taken for personal or family
t'consumption,, .and.-for -tho--customary-trade, -barter or-3har:Sg for*
! persona; or family consumption; for the purposes of this paragraph,
‘family"” means all persons related by blood, marriage, or adoption, ar.d
'say person living withm the household on a permanent basis:

ATTACHMENT B
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The federal Fe-hery M.in.icrtnrnl and
Suii'irv;,lion  Act  dis*s nut  |in-riupt
Alaskan king crab regulalnin of vrs-eU
registered in Ahi-ka. Slate v. Karanof.
Sup. Ct. Op. No. 2785 (File Nos. 7287.
7324/. p.2d (19841.

Cuneurrent state jurisdiction of in
rcrn ndmirnlty forfeiture actions. — In
rem admiralty forfeiture actions brought
by the stale to enforce violations of law
may be brought in state courts under con-
current slate jurisdiction. Stale .

tered in Alaska. Slate v. F/V Baranof, Sup.  Baranof, Sup. Ct. Op. No. 2785 (File Nos.
Ct Clp. No. 2787 (File Noa. 7287. 7324).  7287.7324), P.2d (1984).
677 P.2d 1245 (1984).

Article 2. Boards of Fisheries and Game.

Section
251. Regulations of the Board of Fisheries
255. Regulations of the Board of Game

Sec. 16.05.251. Regulations of the Board of Fisheries, (a) The
Board of Fisheries may adopt regulations it considers advisable in
accordance with the Administrative Procedure Act (AS 44.62) for

(1) setting apart fish reserve areas, refuges and sanctuaries in the
waters of the state over which it has jurisdiction, subject to the
approval of the legislature;

(2) establishing open and closed seasons and areas for the taking of
fish;

(3) setting quotas, bag limits, harvest levels, and sex and size limi-
tations on the taking of fish;

(4) establishing the means and methods employed in the pursuit,
capture and transport of fish;

(5) establishing marking and identification requirements for moans
used in pursuit, capture and transport of fish;

(6) classifying as commercial fish, sport fish or predators or other
categories essential for regulatory purposes;

(7) watershed and habitat improvement, and management, conser-
vation, protection, use, disposal, propagation and stocking of fish;

(8) investigating and determining the extent and elTect of disease,
predation, and competition among fish in the state, exercising control
measures considered necessary to the resources of the state;

(9) prohibiting and regulating the Ilive capture, possession,
transport, or release of native or exotic fish or their eggs;

(10) establishing seasons, areas, quotas and methods of harvest for
aquatic plants;

75



<11) establishing the times and dates during which the issuance of
fishing licenses, permits and registrations and the transfer of permits
and registrations between registration areas is allowed; however, this
paragraph does not apply to permits issued or transferred under AS
16.43.

(b) The Board of Fisheries shall adopt regulations in accordance
with the Administrative Procedure Act (AS 44.62) permitting the
taking of fish for subsistence uses unless the board determines, in
accordance with the Administrative Procedure Act, that adoption of
the regulations will jeopardize or interfere with the maintenance of
fish stocks on a sustained-yield basis. Whenever it is necessary to
restrict the taking of fish to assure the maintenance of fish stocks on
a sustained-yield basis, or to assure the continuation of subsistence
uses of such resources, subsistence use shall be the priority use. If
further restriction is necessary, the board shall establish restrictions
and limitations n and priorities for these consumptive uses on the
basis of the following criteria:

(1) customary and direct dependence upon the resource as the
mainstay of one’s livelihood;

(2) local residency; and

(3) availability of alternative resources.

(c) Ifthe Board of Fisheries denies a petition or proposal to amend,
adopt, or repeal a regulation, the board, upon receiving a written
request from the sponsor of the petition or proposal, shall in addition
to the requirements of AS 44.62.230 provide a written e.xplantion for
the denial to the sponsor not later than 30 days after the board has
officially met and denied the sponsor’s petition or proposal, or 30 days
after receiving the request for an explanation, whichever is later. (§ 3
ch 206 SLA 1975; am § 2 ch 218 SLA 1976; am § 4ch 1  SLA 1978;
am 88 1, 2 ch 110 SLA 1980; am 88§ 8, 9 ch 132 SLA 1984)

Effect of amendments. — The 1984 vation, protection, use. disposal, propnga-
amendment, effective July 3,1984, in oub- tion and stocking of fish" for "fish
section (a), substituted "bag limits, management, protection, propagation and
harvest levels, and sex and aixe limi- stocking" in paragraph (7), repealed para-
lations"” for "and bag limits" in paragraph graph (9), and renumbered former para*
(3), deleted "engaging in biological graphs dOMI'l) as present paragraphs
research" from the beginning ofparagraph  (9>-(ll). The amendment also added sub-
(7), substituted "and management, conser-  section (c).

NOTES TO DECISIONS

Cited in Langesater v. State. Ct. App.
Op. No. 279 (File No. 7357). 668 P.2d 1359
(1983).

Sec. 16.05.255. Regulations ofthe Board of Game, (a) The Board
of Game may adopt regulations it considers advisable in accordance
with the Administrative Procedure Act (AS 44.62) for



* 16.05.5)30 Alaska Stati tks Sikiti.km kn't 5 16.06.9-10

Effrrlivo chili's. — Srctinn 30. ch. 133.  Julv 3. 1984. in accordance with AS
SILA 11184. mokes thi» n-ctiun ofTi-cuve  01.10.U)Oict.

See. 16.05.930. Exempted activities, (a) This chapter does not
prevent the collection or exportation of fish and game, a part of fish or
game or a nest or egg of a bird for scientific or educational purposes,
or for propagation or exhibition purposes under a permit which the
department may issue and prescribe the terms thereof.

(b).This chapter does not prohibit 2 person from taking fish or game
during the closed season, in case of dire emergency, as defined by
regulation adopted by the appropriate board.

(c) AS 16.05.920 does not prohibit rearing and sale of fish from
private ponds, the raising of wild animals in captivity for food or the
raising of game birds for the purpose of recreational hunting on game
hunting preserves, under regulations adopted by the appropriate
board. In this subsection, "animals” includes all animal life, including
insects and bugs.

(d) Nondomestic animals of any species may not be transferred or
transported from the state under (a) of this section unless approved by
the Board of Game in regular or special meeting. Animals transferred
or transported under (a) of this section shall be animals that are
certified by the department to be surplus and unnecessary to the
sustained yield management of the resource. Each application for a
permit under (a) of this section shall be accompanied by a statement
prepared by the Department of Fish and Game examining the probable
environmental impact of the action.

(e) This chapter does not prevent the traditional barter of fish and
game taken by subsistence hunting or fishing, except that the commis-
sioner may prohibit the barter of subsistence-taken fish and game by
regulation, emergency or otherwise, ifa determination on the record is
made that the barter is resulting in a waste of the resource, damage to
fish stocks or game' populations, or circumvention of fish or game
management programs.

() A permit maj’ not be required for possessing, importing or
exporting mink and fox for fur farming purposes. (§ 28 art 1 ch 94 SLA
1959; am 8§ 1ch 7 SLA 1972; am § 2 ch 104 SLA 1972; am § 4 ch 82
SLA 1974; am §8 16,17 ch 206 SLA 1975; am § 1ch 20 SLA 1976; am
§ 13 ch 151 SLA 1978; am § 4 ch 23 SLA 1983; am § 23 ch 132 SLA
1934)

Effect of amendments. — The 1984  first sentence and added the second sen-
amendment. effective July 3. 1984, in sub-  tence.
section (c). made a word correction in the

Sec. 16.05.940. Definitions. In AS 16.05 — AS 16.40
(1) "aquatic plant™ means any species of plant, excluding the rushes,

sedges and true grasses, growing in a marine aquatic or intertidal
habitat;

92
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(2i "barter” means the exchange or trade of fish or game, or their
parts, taken for subsistence uses

(A) for other fish or game or their parts; or

(B) for other food or for nonediblc items other than money if the
exchange is of a limited and noncommercial nature;

(3) "a board" means either the Board of Fisheries or the Board of
Game;

(4) "commercial fisherman” means an individual who fishes com-
mercially for, takes, or attempts to take fish, shellfish, or other fishery
resources of the state by any means, and includes every individual
aboard a boat operated for fishing purposes who participates directly or
indirectly in the taking of these raw fishery products, whether partici-
pation is on shares or as an employee or otherwise; however, this
definition does not apply to anyone aboard a licensed vessel as a visitor
or guest who does not directly or indirectly participate in the taking;
and the term "commercial fisherman™includes the crews of tenders or
other floating craft used in transporting fish;

(5) "commercial fishing" means the taking, fishing for, or possession,
of fish, shellfish, or other fishery resources with the intent of disposing
of them for profit, or by sale, barter, trade, or in commercial channels;
the failure to have a valid subsistence permit in possession, if required
by statute or regulation, is considered prima facie evidence of commer-
cial fishing if commercial fishing gear as specified by regulation is
involved in the taking, fishing for, or possession of fish, shellfish, or
other fish resources;

(6) "commissioner" means the commissioner of fish and game unless
specifically provided otherwise;

(7) "department” means the Department of Fish and Game unless
specifically provided otherwise;

(8) "domestic mammals" include musk oxen, bison, and reindeer, if
they are lawfully owned;

(9) "fish" means any species of aquatic finfish, invertebrate, or
amphibian, in any stage of its life cycle, found in or introduced into the
state, and includes any part of such aquatic finfish, invertebrate, or
amphibian;

(10) "fish derby"™ means a contest in which prizes are awarded for
catching fish;

(11) "fishing derby association” means a civic- service, or charitable
organization in the state, not for pecuniary profit, whose primary
purpose is to promote interest in fishing for recreational purposes and
which has been in existence for five years before applying for a permit
under this chapter, but does not inc’ude an organization formed or
operated for gaming or gambling purposes; .

(12) "fish or game farming"™ means the business of propagating,
breeding, raising, or producing fish or game in captivity forthe purpose
of marketing the fish or game or their products, and "captivity” means



having the fish or game under positive control, as in a pen. pond, or an
area of land or water which is completely enclosed by a generally
escape-proof barrier:

(13) "fur dealing" means engaging in the business ofbuying, selling,
or trading in animal skins, but does not include the sale ofanimal skins
by a trapper or hunter who has legally taken the animal, or the pur-
chase of animal skins by a person, other than a fur dealer, for the
person's own use;

(14) "game" means any species ofbird, reptile, and mammal, includ-
ing a feral domestic animal, found or introduced in the state, except
domestic birds and mammals; and game may be classified by regu-
lation aa big game, small game, fur bearers or other categories con-
sidered essential for carrying out the intention and purposes of AS
16.05 — AS 16.40,

(15) "hunting" means the taking of game under AS 16.05 — AS
16.40 and the regulations adopted under those chapters;

(16) "nonresident” means a person who ismt a resident of the state;

(17) "nonresident alien” means a person who is not a citizen of the
United States and whose permanent place ofabode is not in the United
States;

(18) "operator" means the individual by law made responsible for
the operation of the vessel;

(19) "resident” means a person who for 12 consecutive months has
maintained a permanent place of abode in the state and who has
continually maintained a voting residence in the state: and in the case
ofa partnership, association, joint stock company, trust, or corporation,
"resident” means one that has its main office or headquarters in the
state; however, a member of the military service who has been
stationed in the state for the preceding 12 consecutive months is a
resident for the purposes of this paragraph, and the dependent of a
resident member of the military service, who has been living in the
state for the preceding year is a resident for the purposes of this para-
graph, and a person who ir. an alien but who for one year has main-
tained a permanent place of abode in the state is a resident for the
purposes of this paragraph;

(20) "seizure" means the actvsl or constructive taking or possession
of real or personal property subject to seizure under AS 16.05 — AS
16.40 by an enforcement or investigative officer charged with
enforcement of the fish and game laws of the state;

(21) "sport fishing" means the taking of or attempting to take for
personal use, and not for sale or barter, any fresh water, marine, or
anadromous fish by hook and line held in the hand, or by hook and line
with the line attached to a pole or rod which is held in the hand or
closely attended, or by other means defined by the Board of Fisheries;

(22) "subsistence fishing" means the taking of, fishing for, or pos-
session of fish, shellfish, or other fisheries resources for subsistence
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uses with pill net. seine, fish wheel, long line, or other means defined
by the Board of Fisheries:

(23) "subsistence uses" means the customary and traditional uses in
Aiaska of wild, renewable resources for direct personal or family
consumption as food, shelter, fuel, clothing, tools, or transportation, for
the making and selling of handicraft articles out of nonedible
by-products of fish and wildlife resources taken for personal or family
consumption, and for the customary trade, barter, or sharing for
personal or family consumption; for the purposes of this paragraph,
"family" means all persons related by blood, marriage, or adoption, and
any person living within the household on a permanent basis;

(24) "take™ means taking, pursuing, hunting, fishing, trapping, orin
any manner disturbing, capturing, or killing or attempting to take,
pursue, hunt, fish, trap, or in any manner capture or kill fish or game;

(25) "taxidermy” means tanning, mounting, processing, or other
treatment or preparation of fish or game, or any part of fish or game,
as a trophy, for monetary gain, including the receiving of the fish or
game or parts of fish or game for such purposes;

(26) "trapping” means the taking of mammals declared by regu-
lation to be fur bearers;

(27) "vessel” means a floating craft powered, towed, rowed, or
otherwise propelled, whirh is used for delivering, landing, or taking
fish within the jurisdiction of the state, but does not include aircraft,
(ft 2 art I ch 95 SLA 1959; am 8§ 1— 4 ch 131 SLA 1960; am § 1 ch
21 SLA 1961; am 88 1,2 ch 102 SLA 1961; ft 9 art 11l ch 94 SLA 1959;
am ft 23 ch 131 SLA 1960; am § 1ch 160 SLA 1962; am 8§ 13, 14 ch
31 S1,A 1963; am f 2 ch 32 SLA 1968; am § 3 ch 73 SLA 1970; am § 1
ch 91 SLA 1970; am ft 4 ch 110 SLA 1970; am & 1ch 90 SLA 1972; am
ft 5 ch 82 SLA 1974; am fift 26. 82 ch 127 SLA 1974; am §§ 18 — 20
ch 206 SLA 1975; am § 12 ch 105 SLA 1977; am 88 14,15 ch 151 SLA
1978; am f 1ch 78 SLA 1979; am § 1ch 24 SLA 1980; ft 4 ch 74 SI A
1982; am f 24 ch 132 SLA 1984)

Effect of amendments. — The 1984
amendment, effective July 3. 1984, substi-
tuted "AS 16.05 — AS 16.40" for "this
chapter” in the introductory language and
paragraphs (14), (15) and (20); in para-
graph (9), substituted "invertebrate, o~
amphibian” for “invertebrates and
amphibians” and "its" for “their"
preceding "life cycle" and added the lan-
guage beginning "and includes any part of
such aquatic finfish"; reworded the con-

tents of paragraph (13); inserted "reptile"
near the beginning of paragraph (14); sub-
stituted "those chapters" for "it" in para-
graph (15); substituted "this paragraph"
for "this chapter” in three places in para-
graph  (19); inserted "or foil iwing
"taking" in paragraph (22): delete | "for
the purposes of this chapter” preceding
"does not include aircraft" in paragraph
(27); and. jealed paragraph (28), defining
"visitor."
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PART 8.
SUBSISTENCE HUNTING,
AND TRAPPING

FISHING,

Chapter
99.  Subsistence Uses

- CHAPTER 99.
SUBSISTENCE USES

Section
10.  Joint Boards of Fisheries and Game
subsistence procedures
20.  (Repealed)

5 AAC "99.010. JOINT BOARDS OF

SHERIES AND GAME SUBSISTENCE PRO —
CEDURES. (@ In applying a subsistence
priority, the Board of Fisheries and the Board of
Game will provide for conservation and develop—
ment of Alaska3 fish and game resources
according to the following procedures:

(1) each board will assess the biological status
of fishor game resources and determine whether
a surplus may be harvested during a regulatory
year consistent with the conservation and
development of the resources on the sustained
yield principle and compatible with the public
interest;

(@ each board will identify subsistence uses
T fish or game resources, recognizing that sub-
.stence uses are customary and traditional uses
by rural Alaska residents for food, shelter, fuel,
clothing, tools, transportation, making of handi—
crafts, customary trade, barter and sharing.

() Customary and traditional subsistence uses
by rural Alaska residents will be identified by
use of the following criteria:

(D) a long-term, consistent pattern of use,
excluding interruption by circumstances beyond
the user3 control such as regulatory prohibi—
tions;

(2) a use pattern recurring in specific seasons
of each year;

(3) a use pattern consisting of methods and
means of harvest which are characterized by
efficiency and economy of effort and cost, and
conditioned by local circumstances;

FISH AND GAME

5AAC 99.010

(4) the consistent harvest and use of fish or
game which is near, or reasonably accessible
fiom, the user 3 residence;

(5) the means of handling, preparing, preserv—
ing, and storing fish or game which has been
traditionally used by past generations, but not
excluding recent technological advances where
appropriate;

(6) a use pattern which includes the handing
down of knowledge of fishing or hunting sills,
values and lore from generation to generation;

(7) a use pattern in which the hunting or
fishing effort or the products of that effort are
distributed or shared among others within a
definable community of persons, including
customary trade, barter, sharing, and gift-giving;
customary trade may include limited exchanges
for cash, but does not include significant com —
mercial enterprises; a community may include
specific villages or towns, with a historical pre—
ponderance  of  subsistence users, and
encompasses individuals, families, or groups
who in fact meet the criteria described in this
subsection; and

(8) a use pattern which includes reliance for
cvbsistence purposes upon a wide diversity of
the fish and game resources of an area, and
which provides substantial economic, cultural,
social, and nutritional elements of the subsis—
tence user 3 life.

(©) After identifying subsistence uses based
upon the criteria set out in (b) of this section,
each board will determine the approximate
amount of fish or game necessary to provide
fully for reasonable opportunities to engage in
these customary and traditional uses.

(d) Each board will adopt regulations that
provide an opportunity for the subsistence
taking of fish or game resources in amounts
sufficient to provide for the customary and
traditional uses identified in (b) of this section,
and consistent with sound conservation and
management practices. In no instance may the
subsistence taking jeopardize or interfere with
the maintenance of a specific fish stock or game
population on a sustained-yield hesis.

(e) Each board will, iIn its discretion, adopt
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regulations that provide an opportunity for non—
subsistence uses of the resource, to the extent

that the non-subsistence uses do not jeopardize

or interfere with the conservation and develop—
ment of fish or game resources on a sustained-

yield besis, or with the opportunity for taking

these resources for customary and traditional

subsistence uses as provided in (d) of this

section.

(® When circumstances such as increased num —
bers of users, weather, predation, or loss of
habitat may jeopardize the sustained yield of a
fish stock or game population, each board will
exercise all practical options for restricting
non-subsistence harvest before subsistence uses
are restricted. If all available restrictions for
non-subsistence uses have been implemented and
further restrictions are needed, each board will
reduce the take for subsistence uses in a series
of graduated steps, by giving maximum protec—
tion to subsistence users who

(1) live closest to the resource;

(@) have the fewest available altemative
resources; and

(3) have the greatest customary and direct
dependence upon the resource.

@ In no event, however, will a board allow
uses which will jeopardize or interfere with the
conservation and management of fish stocks or
game populations on a sustained-yield besis.
(Eff. 5/30/82, Reg. 82)

Authority: AS 16.05.251(b)
AS 16.05.255(b)

« 5 AAC 99.020. DEFINITIONS. Repealed
10/9/83.

5-183
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5SAAC 99.020
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(2) subsistence salmon fishing permits for the
Port Graiiam suhdisirict will be issued only to
those persons domiciled in the villages of Port
Graham and English Bay.

(b) Smelt may only be taken under the
authority of a subsistence fishing permit, except
that a permit is not required for smelt fishing in
the Kenai River.

(c) Freshwater species other than trout, gray-
ling. char and burbot may only be taken in
freshwater under the authority of a subsistence
fishing permit.

Authority: AS 16.05.251(a)f2},(7),(10) and (b)

5 AAC 01.590. MARKING OF SUBSISTENCE-
TAKEN SALMON, (a) No person may possess
salmon taken under the authority of a subsis-
tence fishing permit unless both lobes of the
caudal fin ftail) have been immediately removed
from the salmon.

(b) It is unlawful to purchase or sell salmon
from which both lobes of the caudal fin (tail)
have been removed.

Authority: AS 16.05.251(a)(2).(4),(5),
(7) and (b)

5 AAC 01.595. SUBSISTENCE BAG AND
POSSESSION LIMITS, (a) The total annual
possession limit for each subsistence salmon fish-
ing permit is as follows:

(1) there is no total annual possession limit
for holders of Port Graham subdistrict subsis-
tence salmon fishing permits; subsistence salmon
catches must be recorded on forms provided by
the department;

(2) 25 salmon for the head of a household
and 10 salmon for each dependent of the permit
holder;

(3) in addition to the limits in (2) of this
subsection, the holder of a Tyonek subdistrict
subsistence salmon fishing permit may take 70
king salmon; no more than 4.200 king salmon
may be taken in the Tyonek subdistrict from
May 15 through June 30.

(b) The daily bag and possession limit for
halibur is two. No person may possess sport-
taken and subsistence-taken halibut on the same

5-22
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5 AAC 01.580
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day. (In effect before 1981; jm 4/15/Sl. Reg.
78; am 5/1 7/81. Reg. 78)
Authority: AS 16.05.060

AS 16.05.251(a)(3),(7),(10) and (b)

5 AAC 01.597. CHARACTERISTICS OF
SUBSISTENCE FISHERIES, (a) The Board of
Fisheries finds that certain customary and tradi-
tional practices and procedures associated with
the utilization of fish in the Cook Inlet Area can
be used to identify subsistence uses. Based on
testimony to the board, the following character-
istics are those that should be evaluated in the
identification of subsistence fisheries:

(1) a long-term, stable, reliable pattern of use
and dependency, excluding interruption gener-
ated by outside circumstances, e.g., regulatory
action or fluctuations in resource abundance:

(2) a use pattern established by an identified
community, subcommunity or group having
preponderant concentrations of persons showing
past use;

(3) a use pattern associated with specific
stocks and seasons:

(4) a use pattern based on the most efficient
and productive gear and economical use of time,
energy and money;

(5) a use pattern occurring in reasonable
geographic proximity to the primary residence
of the community, group or individual;

(6) a use pattern occurring in locations with
easiest and most direct access to the resources;

(7) a use pattern which includes a history of
traditional modes of handling, preparing and
storing the product without precluding recent
technological advances;

(8) a use pattern which includes the inter-
generational transmission of activities and
skills:

(9) a use pattern in which the effort and
products are distributed on a community and
family basis including trade, bartering, sharing
and gift-giving; and

(10) a use pattern which includes reliance on
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subsistence taking of a range of wild resources in
proximity to the community or primary resi-
dency.

(b) The board will identify established geo-
graphic communities which may be partici-
pating in a subsistence system. The board will
the” apply all of the characteristics in (a) of this
section to the communities and to subcom-
munities, groups and individuals within the com-
munities to determine which uses are customary
and tradiKonal and therefore, which communi-
ties are eligible for the subsistence priority.

(c) For purposes of 'his section, a "commun-
ity” is generally considered to be several house-
holds of full-time residents who all reside in a
specific geographic area because of common
interests. (Eff. 4/14/82, Reg. 82)

Authority: AS 16.05.251(b)

ARTICLE 12.
PRINCE WILLIAM SA"UND AREA
Section
600. Description of Prince William Sound area

605.  Description of districts and subdistricts
610.  Fishing seasons

620. Lawful gear and gear specifications
625.  Waters closed to subsistence fishing
630.  Subsistence fishing permits

640. Marking of subsistence-taken salmon
645.  Subsistence bag and possession limits
647. Copper River subsistence salmon

management plan

5 AAC 01.600. DESCRIPTION OF PRINCE
WILLIAM SOUND AREA. The Prince William
Sound area includes all waters of Alaska
between the longitude of Cape Fairfield and the
longitude of Cape Suckling.

Authority: AS 16.05.251(a)(2) and (b)

5 AAC 01.605. DESCRIPTION OF DlIs-
TRICTS AND SUBDISTRICTS. The Upper
Copper River district consists of ail waters of the
main Copper River from the confluence of the
Slana River downstream to an east-west line
crossing the Copper River at the confluence of
the unnamed stream located approximately one
and one-fourth mih below the U.S.G.S. gauging
cable across the Copper River, as designated by
Alaska Department of Fish and Game regulatory
markers

KISH AND GAME
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5AAC 01.50"
5AAC 01 621

(1) the Chitina subdistriet consists of al
waters of the main Copper River from the down
stream edge of the Chitina-McCarthv Roac
Bridge downstream to an east-west line crossim
the Copper River at the confluence of the un-
named stream located approximately one and
one-fourth mile below the U.S.G.S. gauging
cable across the Copper River, as designated by
the Alaska Department of Fish and Game
regulatory markers:

(2) the Glennallen subdistrict consists of all
waters of the main Copper River frcm the con-
fluence of the Slana River downstream to the
downstream edge of the Chitina-McCarthv Road
Lridge.

Authority: AS 16.05.251(a)(2) and (b)

5 AAC 01.610. FISHING SEASONS, (a)
Unless restricted in this section and 5 AA<~
01.625. or unless restricted under the terms of
subsistence fishing permit, fish may be take:,
at any time in the Prince William Sound area.

(b) Salmon may be taken in the Upper Copper
River District only as follows:

(1) in the Glennallen Subdistrict, from June
1 through September 30;

(2) in the Chitina Subdistrict, only when that
subdistrict is open to personal use salmon fish-

ing;

(3) when the Copper River subsistence
fishery is closed or restricted because of an
inadequate escapement of sockeye or chinook
salmon, the fishery may be reopened September
1 for the taking of coho salmon, which con-
stitute the majority of the salmon at that time.

(c) Repealed 6/30/83.

(d) Herring spawn on kelp may be taken only
during the open commercial herring spawn on
kelp season. (In effect before 1983: am 6/30/83.
Reg. 86; am 4/28/84, Reg. 90)

Authority: AS 16.05.060
AS 16.05.251

5 AAC 01.620. LAWFUL GEAR AND GEAR
SPECIFICATIONS, (a) Fish may be taken by
gear listed in 5 AAC 01.010(a) unless restricted
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angler needs. When this situation occurs, the de-
partment will attempt to achieve a minimum
escapement of 30.000 sockeye salmon into the
Russian River system.

(d) Early and late Russian River system
sockeye salmon are discrete stocks with estab-
lished escapement goals. Because of this they
will be managed by the department as a separate
entity without regard to Kenai River system
sockeye salmon run size. The Russian River
sockeye salmon harvest, therefore, will not be
included in the Kenai River system recrea-
tional harvest quota outlined in 5 AAC
21.360(c).

(e) When the department determines that late
Russian River system sockeye salmon stocks are
comprising the majority of the Kenai River sock-
eye salmon run, appropriate restrictions will be
placed on the various fisheries to protect the
remaining Kenai River system sockeye salmon
escapement.

Authority: AS 16.05.060
AS 16.05.251(a)(2),(3),(4),
(6) ard (7)

5 AAC 21.362. EARLY KENAI RIVER KING
SALMON MANAGEMENT PLAN. Repealed
5/3/84.

5 AAC 21.363. UPPER COOK INLET
SALMON MANAGEMENT PLAN, (a) The De-
partment of Fish and Game should receive long-
term direction in management of upper Cook
Inlet salmon stocks rather than being called
upon to respond annually to changing manage-
ment policies. Divisions within the department
must receive long-term direction in order to
accomplish their missions and plan management,
research, administrative, and other programs.
Therefore, the board establishes the following
priorities for the use of upper Cook Inlet salmon
stocks:

(1) consistent with thn statutory priority for

subsistence, the harvest of upper Cook Inlet
salmon for customary and traditional subsis-
tence uses will be allowed for specific species in
appropriate areas, seasons, and periods to satisfy
subsistence needs; other beneficial uses, to the

FISH AND GAME
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extent they arc consistent with the publ
interest and overall benefit of the people

Alaska, will be allowed in order to maximize t
benefits of these resources;

(2) Susitna king, early Kenai king, and ear
Russian River sockeye salmon stocks, whic
normally move in upper Cook Inlet to spawnir.
areas before June 30 V'ill be managed primari
for recreational uses in order to promote th
public interest and provide maximum benefit
to the people of Alaska and to the extent tha
management is consistent with the statutor
subsistence priority; and

(3) insofar as the following managemer
steps are consistent with the statutory subsi
tence priority:

(A) from July 1 through August 15
salmon stocks which normally move in upp
Cook Inlet will be managed primarily
commercial uses;

(B) after A'igust 15, salmon stock
moving to spawning areas in Kenai Pminsu
drainages will be managed primarily for rec
reational uses; and

© salmon stocks other than tho
spawning in Kenai Peninsula drainajjs will
be managed primarily for commercial uses.

(b) The department shall

(1) manage the upper Cook Inlet commercial
salmon fisheries to minimize the incidental take
of Susitna coho, late Kenai king and early Kenai
coho salmon stocks;

(2) assist the board in setting optimal salmon
harvest rates for all uses by monitoring upper
Cook Inlet salmon fisheries to determine the in-
terception of Susitna coho, late Kenai king, and
early Kenai coho salmon stocks;

(3) maintain the sustained yield of more
abundant pink, chum, and sockeye salmon
stocks; and

(4) insure that subsistence use priorities are
met.

(c) In this section “upper Cook Inlet salmon

5-84.1
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slocks” means those salmon that move through
the Nonhem and Central districts as defined in
5 AAC 21.200(a) and (b) and spawn in waters
draining into those districts. (Eff. 5/17/81, Reg.

78
Authority: AS 16.05.251(a)(2),(6),(7) arid (b)

5 AAC 21.350. UNLAWFUL POSSESSION OF
SUBSISTENCE-TAKEN SALMON. It is unlaw-
ful to purchase or sell salmon from which both
lobes of the caudal fin (tail) have been removed
as required by 5 AAC 01.590.

Authority: AS 16.05.251(a)(2),(4),(7) and (b)

ARTICLE 4.
BOTTOMF1SH FISHERY

Section
410.
430.

Fishing season
Gear

5 AAC 21.410. FISHING SEASON. There is
no closed season on bottomfish.
Authority: AS 16.05.250(2)

5 AAC 21.430. GEAR, (a) Bottomfish may be
taken only by trawls, longlines, pots, and
mechanical jigging machines, except as provided
in (c) of this section.

(c) Bottomfish may be taken in the Outer and
Eastern districts by sunken gill nets under the
authority of a permit issued by the commis-
sioner. The permit may spec, y open areas, fish-
ing periods, gear specifications and operating
specifications, and may require completion by
the vessel operator of log books supplied by the
department.

Authority: AS 16.05.251(a)(4)

ARTICLE 5.
SMELT FISHERY

Section

510. Fishing seasons

531.  Gill net specifications and operation
534. Identification of gear

535.  Minimum distance between units of gear
550. Closed waters

5 AAC 21.510. FISHING SEASONS, (a) Smelt
may be taken in the Northern and Central
districts from October 1to June 1

fish and game

5 AAC 21.363
5 AAC 21.531

(b) Smelt may be taken in the Eastern, Outer.
Southern and Kumishak Bay districts from
January 1to December 31.

(c) Smelt may not be taken in freshwater.
Authority: AS 16.05.251(2) and (10)

5 AAC 21.531. GILL NET SPECIFICATIONS
AND OPERATION, (a) The mesh size of a gill
net used for taking smelt may not be more than
two and one-half inches.

(b) No set gill net may exceed 35 fathoms in
length. Each fisherman is allowed to operate 105
fathoms of set gill net in the aggregate.
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managed for the purpose of protecting their suitability for
wilderness designation pending revision of the initial plans’; and

(4)  unless expressly authorized by Congress the Department of

Agriculture shall not conduct any further statewide roadless
area review and evaluation of National Forest System lands in
the State of Alaska for the purpose of determining their suitabil-
ity for inclusion in the National Wilderness Preservation
System.

TITLE VIII—SUBSISTENCE MANAGEMENT AND USE

FINDINGS

Sec. 801. The Congress finds and declares that—

(1) the continuation of the opportunity for subsistence us®>-> by
rural residents of Alaska, including both Natives an™ non-
Natives, on the public lands and by Alaska Natives on . .ative
lands is essential to Native physical, economic, traditional, and
cultural existence and to non-Native physical, economic, di-
tional, and social existence;

(2) the situation in Alaska is unique in that, in most cases, no
practical alternative means are available to replace the food
supplies and other items gathered from fish and wildlife which
supply rural residents dependent on subsistence uses;

(3) continuation of the opportunity for subsistence uses of
resources on public and other lands in Alaska is threatened by
the increasing population of Alaska, with resultant pressure on
subsistence resources, by sudd«n decline in the* populations of
some wildlife species which are crucial subsistence resources, by
increased accessibility of remote areas containing subsistence
resources, and by taking of fish and wildlife in a manner
inconsistent with recognized principles of fish and wildlife
management;

(4) in order to fulfill the policies and purposes of the Alaska
Native Claims Settlement Act and as a matter of equity, it is
necessary for the Congress to invoke its constitutional authority
over Native affairs and its constitutional authority under the
property clause and the commerce clause to protect and provide
the opportunity for continued subsistence uses on the public
lands by Native and non-Native rural residents; and

(5) the national interest in the proper regulation, protection,
and conservation of fish and wildlife on the public lands in
Alaska and the continuation of the OEportunity for a subsistence
way of life by residents of rural Alaska require that an adminis-
trative structure be established for the purpose of enabling rural
residents who have personal knowledge of local conditions and
requirements to have a meaningful role in the management of
fish and wildlife and of subsistence uses on the public lands in
Alaska.

POLICY

Sec. 802. It is hereby declared to be the policy of Congress that—
(1) consistent with sound management principles, and the

conservation of healthy populations of fish and wildlife, the
utilization of the public lands in Alaska is to cause the least
adverse impact possible on rural residents who depend upon
subsistence uses of the resources of such lands; consistent with
management of fish and wildlife in accordance with recognized
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LOCAL AND REGIONAL PARTICIPATION

16 USC3ILV sec. 805. (a) Except as otherwise provided in subsection (d) of this
section, one year after the date of enactment of this Act, the
Secretary in consultation with the State shall establish—

(1) at least six Alaska subsistence resource regions which,
taken together, include all Bublic lands. The number and bound-
aries of the regions shall be sufficient to assure that regional
differences in subsistence uses are adequately accommodated;

(2) such local advisory committees within each region as he
finds necessary at such time as he may determine, after notice
and hearing, that the existing State fish and game advisory
committees do not adequately perform the functions of the local
c_ommitéee system set forth in paragraph i3XDXiv) of this subsec-
tion; an

(3) a regional advisory council in each subsistence resource
region.

Regional adviso- Each regional advisory council shall be composed of residents of the

é;’t””c"v au- region and shall have the following authority:

v ﬁA) the review and evaluation of proposals for regulations,
policies, management plans, and other matters relating to sub-
sistence uses of fish and wildlife within the region;

(B) the provision of a forum for the expression of opinions and
recommendations by persons interested in any matter related to
the subsistence uses of fish and wildlife within the region;

(©) the encouragement of local and regional participation
pursuant to the provisions of this title in the decisionmaking
Process affecting the taking of fish and wildlife on the public
ands within the region for subsistence uses; )

Annual report to g% the preparation ofan annual report to the Secretary which

Secretary. shaUcontain—

@) an identification of current and anticipated subsistence
uses of fish and wildlife populations within the region;
(ii) 'mn evaluation of current and anticipated subsistence
needs for fish and wildlife populations within the region;
(iif) n recommended strategy for the management of fish
and v\ ie populations within the region to accommodate
such subsistence uses and needs; and
(iv) recommendations concerning policies, standards,
didelines, and regulations to implement the strategy. The
te fish and game advisory committees or such local
advisory committees as the Secretary may establish pursu-
ant to paragraph (2) of this subsection may provide advice to,
& dassist, the regional advisory councils in carrying out the
functions set forth in this paragraph.

(b) The Secretary shall assign adequate qualified staff to the
regional advisory councils and make timely distribution of all availa-
ble relevant technical and scientific support data to the regional
advisory councils and the State fish and game advisory committees or
such local advisory committees as the Secretary may establish
pursuant to paragraph (2) of subsection (a).

(c) The Secretary, in performing his monitoring responsibility
pursuant to section 806 and in the exercise of his closure and other
administrative authority over the public lands, shall consider the
report and recommendations of the regional advisory councils con-
cerning the taking of fish and wildlife on the public lands within their
respective regions for subsistence uses. The Secretary may choose not
to follow any recommendation which he determines is not supported
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by substantial evidence, violates recognized Principles of fish and
wildlife conservation, or would be detrimental to the satisfaction of
subsistence needs. Ifa recommendation is not adopted by the Secre-
tary, he shall set forth the factual basis and the reasons for his
decision.

,d) The Secretary shall not implement subsections (a), (b), and (c) of
this section if within one year from the date of enactment of this Act,
the State enacts and implements laws of general applicability which
are consistent with, and which provide for the definition, preference,
:nd participation specified in, sections 803, 804, and S05, such laws,
unless and until repealed, shall supersede such sections insofar as
such sections govern State responsibility pursuant to thi* *itle for the
taking of fish and wildlife on the public lands for subsistence uses.
Laws establishing a system of local advisory committees and regional
advisory councils consistent with section 805 shall provide that the
State rulemaking authority shall consider the advice and recommen-
dations of the regional councils concerning the taking of fish and
wildlife populations on public lands within their respective regions
for subsistence uses. The regional councils may present recommenda-
tions, and the evidence upon wn.;ch such recommendations are based,
to the State rulemaking authority during the course of the adminis-
trative proceedings of such authority. The State rulemaking
authority may choose not to follow any recommendation which it
determines is not supported by substantial evidence presented during
the course of its administrative proceedings, violates recognized
principles of fish and wildlife conservation or would be detrimental to
the satisfaction of rural subsistence needs. Ifa recommendation is not
adoEted by the State rulemaking authority, such authority shall set
lorth the factual basis and the reasons for its decision.

(eKl) Th? Secretary shall reimburse the State, from funds appropri-
ated to the Department of the Interior for such purposes, for reason-
able costs relating to the establishment and operation of the regional
advisory councils established by the State in accordance with subsec-
tion (d) and the operation of the State fish and game advisory
committees so long as such committees are not superseded by the
Secretary pursuant to paragraph (2) of subsection (a). Such reim-
bursement may not exceed 50 per centum of such costs in any fiscal
year. Such costs shall be verified in a statement which the Secretary
determines to be adequate and accurate. Sums paid under this
subsection shall be in addition to any grants, payments, or other sums
towhich the State is entitled from appropriations to the Department
(Lthe Interior.

(> Total payments to the State under this subsection shall not
Exceed the sum of S5.000.000 in any one fiscal year. The Secretary
'hall advise the Congress at least once in every five years as to
vhether or not the maximum payments specified in this subsection
‘r? adequate to ensure the effectiveness of the program established

;/ 'he State to provide the preference for subsistence uses of fish and
“ildlife set forth in section 804.

FEDERAL MONITORING

M fe. i-0(i The Secretary shall monitor the provisions bv the State of
subsistence preference set forth in section 804 and’ shall advise
,;a State and the Committee on Interior and Insular Affairs and on
-'r,.nt :Mar'ne up'lfisheries of the House of Representatives and
Jjcommittees on Cnerev and Natural Resources and Environment
Public Works of the Senate annually and at such other times as

94 STAT. 2425
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he deems necessary of his views on the effectiveness of the implemen.
tation of this title including the State's provision of such preference
any exercise of his closure or other administrative authority to
protect subsistence resources or uses, the views of the State, and any
recommendations he may have.

JUDICIAL ENFORCEMENT

Sec. SOT. (a) Local residents and other persons and organizations
aggrieved by a failure of the State or the Federal Government to
provide for the priority for subsistence uses set forth in section 804 tor
with respect to the State as set forth in a State law of general
applicability if the State has fulfilled the requirements of section
S05(d)) may, upon exhaustion ofany State or Federal (as apPropriate)
administrative remedies which may be available, file a civil action in
the United States District Court for the District of Alaska to require
such actions to be taken as are necessary to provide for the priority.
In a civil action filed against the State, the Secretary may be joined as
a party to such action. The court may grant preliminary injunctive
relief in an%/ civil action if the granting of such relief is appropriate
under the facts upon which the action is based. No order granting
preliminary relief shall be issued until after an opportunity for
nearing. In a civil action filed against the State, the court shall
provide relief, other than preliminary relief, by directing the State to
submit regulations which satisfy the requirements of section 804;
when approved by the court, such regulations shall be incorporated
as part of the final judicial order, and such order shall be valid only
for such period of time as normally provided by State law for the
regulations at issue. Loca' residents and other persons and organiza-
tions who are prevailing parties in an action filed pursuant to this
section shall be awarded their costs and attorney's fees.

(b) A civil action filed pursuant to this section shall be assigned for
hearing at the earliest possible date, shall take precedence over other
matters pending on the docket of the United States district court a:
that time, and shall be expedited in every way by such court and any
appellate court.

gc) This section is the sole Federal judicial remedy created by this
title for local residents and other residents who, and organizations
which, are aggrieved by a failure of the State to provide for the
priority of subsistence uses set forth in section 804.

PARK AND PARK MONUMENT SUBSISTENCE RESOURCE COMMISSIONS

Sec. 808. (a) Within one year from the date ofenactment ofthis Act,
the Secretary and the Governor shall each aﬁpoint three members to
a subsistence resources commission for each national park or park
monument within which subsistence uses are permitted by this Act.
The re%ional advisory council established pursuant to section 805
which has jurisdiction within the area in which the park or park
monument is located shall appoint three members to the commission
each ofwhom is a member of either the regional advisory council or a
local advisory committee within the region and also engages in
subsistence uses within the park or park monument. Within eighteen
months froni the date ofenactment of this Act, each commission shall
devise and recommend to the Secretary and the Governor a program
for subsistence hunting within the park or park monument. Such
program shall be prepared using technical information and other
pertinent data assembled or produced by necessary field studies or

r
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COOPERATIVE ACR

Sec. 809. The Secretary may enter ii
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Sec. 810. (a) In determining whether
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investigations conducted jointly or separately by the technical and
administrative personnel of the State and the Department of the
Interior, information submitted by, and after consultation with the
appropriate local advisory committees and regional advisory coun-
cils, and any testimony received in a public hearing or hearings held
by the commission prior to preparation of the plan at a convenient
location or locations in the vicinity of the park or park monument.
Each year thereafter, the commission, after consultation with the
appropriate local committees and regional councils, considering ail
reievant data and holding one or more additional hearings in the
v.cinity of the p«rk or park monument, shall make recommendations
to the Secretary and the Governor for any changes in the program or
its implementation which the commission deems necessary.

Ib) The Secretary shall promptly implement the program and
recommendations submitted to him by each commission unless he
finds in writing that such program or recommendations violates
recognized principles of wildlife conservation, threatens the conser-
vation of healthy populations of wildlife in the park or park monu-
ment, is contrary to the purposes for which the park or park
monument is established, or would be detrimental to the satisfaction
of subsistence needs of local residents. Upon notification by the
Governor, the Secretary shall take no action on a submission of a
commission for sixty days during which period he shall consider any
proposed changes in the program or recommendations submitted by
the commission which the Governor provides him.

94 STAT. 2427

Program and
recommendation
implementation.

(© Pending the implementation of a program under subsection (a)

of this section, the Secretary shall permit subsistence uses by local
residents in accordance with the provisions of this title and other
applicable Federal and State law.

COOPERATIVE AGREEMENTS

Sec. 809. The Secretary may enter into cooperative agreements or
otherwise coaperate with-other-Federal-agencies, the State, Native
Corporations, other appropriate persons and organizations, and,
acting through the Secretary of State, other nations to effectuate the
purposes and policies of this title:

SUBSISTENCE AND LAND USE DECISIONS

Sec. 810. (a) In determining whether to withdraw, reserve, lease, or
otherwise permit the use, occupancy, or disposition of public lands
under any provision of law authorizing such actions, the head of the
federal agency having primary jurisdiction over such lands or his
oesignee shall evaluate the effect of such use. occupancy, or disposi-
tion on subsistence uses and needs, the avafiability of other lands for
[he purposes sought to be . chieved, and t.fher alternatives which
would reduce or eliminate the use, occupancy, cr disposition of public
ennds needed for subsistence purposes. No.such withdrawal, reserva-
ton, lease, permit, or other use, occupancy or disposition of such
;Jjnds which would significantly restrict subsistence uses shall be
"Ifected until the head of such Federal agency—

(1) gives notice to the appropriate State agency and the
appropriate local committees and regional councils established
pursuant to section gos;

(@ gives naotice of, and holds, a hearing in "he vicinity of the
area involved; and

1C USC 3X19.

15 USC 3v.

Hearing,
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(3) determines that (A) such a significant restriction of subsist, (4) the role of subsistence uses in

ence uses is necessary, consistent with sound management prip.
ciples for the utilization of the public lands, (B) the proposed
activity will involve the minimal amount of public lands ne;es.
sary to accomplish the purposes of such use. occupancy, or other
disposition, and (C) reaisor.able steps will be taken to minimize
adverse impacts upon subsistence uses and resources resulting
from such actions.

fo) If the Secretary is required to prepare an environment impact
statement pursuant to section 102(2)(C) of the National Environmen-
tal Policy Act, he shall provide the notice and hearing and include the
_findin?s reouired by subsection (a) as part of such environmental
impact statement.

(c) Nothing herein shall be construed to prohibit or impair the
ability ofthe State or any Native Corporation to make land selections
and receive land conveyances pursuant to the Alaska Statehood Act
or the Alaska Native Claims Settlement Act.

(d) After compliance with the procedural requirements of this
section and other applicable law, the head of the appropriate Federal
agency may manage or dispose of public lands under his primary
jurisdiction for any of those uses or purposes authorized by this Act or
other law.

ACCESS

sec. 811. (a) The Secretary shall ensure that rural residents
engaged in subsistence uses shall have reasonable a”ess to subsist-
ence resources on the public lands.

(b) Notwithstanding any other provision of this Act or other law,
the Secretary shall permit on the public lands apiropriate use for
subsistence purposes of snowmobiles, motorboats, and other means of
surface transportation tradj.ionally employed for such purposes by
local residents, subject to reasonable regulation.

RESEARCH

Sec. 812. The Secretary, in cooperation with the State and other
apFro riate Federal agencies, shall undertake research or. fish and
wildlife and subsistence uses on the public lands; seek data from,
consult with and make use of, the special knowledge of local residents
engaged in subsistence uses; and make the results of such research
available to the State, the local arid regional councils established by
the Secretary or State pursuant to section 805, and other appropriate
persons and organizations.

PERIODIC REPORTS

Sec. 813. Within four years after the date of enactment of this Act,
and within every three-vear period thereafter, the Secretary, in
consultation with the Setretary of Agriculture, shall prepare an1
submit a report to the President of the Senate and the Speaker of the
House of Representatives on the implementation of this title. The
report shall include—

(1|)1 an evaluation of the results of the monitoring undertaken
by the Secretary as required by section S06;

(2) the status of fish and wildlife populations on public la ,ds
that are subject to subsistence uses;

(3) a description of the nature and extent of subsistence uses
and other uses of fish and wildlife on the public lands;

rural Alaska;

(5) comments on the Secretary's r
advisory councils and regional advi
the Secretary or tne State pursuar
appropriate persons and organizatio

(6) a description of those actions i
be taken in the future, to permit ;
ation of activities relating to subsisti
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ate. .
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(4) the role of subsistence uses in the economy and culture c.
rural Alaska;

(5) comments on the Secretary’ report by the State, the local
advisory councils and regional advisory councils established by
the Secretary or the State pursuant to section 805, and other
appropriate persons and organizations;

(6) a description of those actions taken, or wnich may need to
be taKeu in the future, to permit the opportunity, for continu-
ation ofactivities relating to subsistence uses on the public lands;
and

(7) such other recommendations the Secretary deems appropri-

ate. o
A notice of the report shall be published in the federal Register and E“g"“}“g” In
the report shall be made available to the public. o cral Regls-

REGULATIONS

Sec. 814. The Secretary shall prescribe such regulations as are 16 USC 3124,
necessary and appropriate to carry out his responsibilities under this
title.
LIMITATIONS, SAVINGS CLAUSES

Sec. S15. Nothing in this title shall be construed as— 16 USC 3125.

(1) granting any property right in any fish or wildlife or o.her
resource of the public lands or as permitting the level of subsist-
ence uses of fish and wild ife within a conservation system unit to
be inconsistent with the conservation of healthy populations, and
within a national park or monument to be inconsistent with the
conservation of natural and healthy populations, of fish and
wildlife. No privilege which may be granted by the State to any
individual with respect "o subsistence uses may be assigned to
any other individual;

,2) pernitti-ig any subsistence use of fish and wildlife on any
portion of the public lands (whether or not within any conserva-
tion system unit) which was permanently closed to such uses on
January 1, 1978, or enlarging or diminishing the Secretary’s
authority to manipulate habitat on any portion of the public
lands;

Vv3) authorizing a restriction on the taking of fish and wildlife
for nonsubsistence uses on the public lands 1oLher than national
parks and park monuments) unless necessary for the conserva-
tion of healthy populations of fish and wildlife, for the reasons set
forth in section 816, to conlnue subsistence uses of such popula-
tions, or pursuant to other applicable law; or

(4) modifying or repealing the provisions of any Federal law
governing the conservation or protection of fish and wildlife,
including the National Wildlife Refuge System Administration
Act of 19(56 (80 Stat. 927; 16 U.S.C. Cx(;8dd+jj>. the National Park
Service Organic Act (39 Stat. 535,16 U.S.C. 1 2,3.4). the Fur Seal
Act of 1915 (80 Stat. 1091; 16 U.S.C. 1187), the Endangered
Soecies Act of 1973 (87 Stat. t34; 16 U.S.C. 1531-1543). the Marine
Mammal Protection Act of 1972 (86 Stat. 1027; 16 U.S.C.
1361-1107), the Act entitled “An Act for the Protection of the
Bald Eagle”, approved June 3, 1940 (54 Stat. 250; 16 U.S.C.
7420-754), the Migratory Bird Treaty Act (40 Stat. 755; 16 U.S.C.
7'i;;-7U>. the Federal Aid in Wildlife Restoration Act (50 Stat.
#17; 16 U.S.C. 669-669i), the Fishery Conservation and Manage-
ment Act of 1976190 Stat. 331; 16 U.S.C. 18U1-18S2), the Federal
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Aid in Fish Restoration Act (64 Stat. 430; 16 U.S.C. <7.-777K),0: iub«ection shall be a ae novo determinati

any amendments to any one or more ot such Acts. ] which is the subiect of the action.
~tbi No agency or board ot the Departmen
closure to subsistence uses _ (*e Bureau of'Land M anacemen' shall hr

Sec 316. (@ All national parks and park monuments in Alask, ‘henS i S 'K
shall be closed to the taking of wildlife except for subsistence usesr V *  Claims Settlement Act unless a del
the exteht specificaly periiifted by this Act. Sibsisternce uses anc 7}a, nd Management that the water cove,
sport fishing shall be authorized in'such areas py the Seeretary anc? d is not navigable was validlv appeale
carried out in accordance: with the requirements of this title a* '3" rtothe date ofenactment of this Act. 1
other applicable laws ol the United S ales and the State of Alaska Pr; veV3nce or patent (whichever is execu

<b Except as specifically provided otherwise by this section, noth *M anagem ent conveying a parcel of5
iy in this title is intended to enlarge OF diminish the autherity efitht Arporation or Native Group shall be th(
Secretary to designate areas where, and establish periods when. r: ~ " ct 10 a decision by the Secretary oft
taking of fish and wildlife shall be permitted on the public lands 10 such parcel is not navigable,
reasons of public safety, administration, or to assure the continue: " )id|y appealed prior to the date of en:
viability of a particu'tar fish or wildlife population. Notwithstandinf® ' ¢ or board of the Department of th
any other provision of this Act or other law, the Secretary. after Sureaa 0Of Land Management,
consultation with the State and adequate notice and public hearing, ° (, jfthe court determines that a parcel ¢
may temporarily close any public lands (including those within anj  subject ofa civil action described in sul
conservation system unit), or any portion thereof, to subsistence usej *iative Corporation or Native Group U
ofa particular fish or wildlife population only if necessary for reasoni aurSUant to the Alaska Native Claims Si
of public safety, administration, or to assure the continued viabilitj J\cb defendant Native Corporation anc
of such population. If the Secretary determines that an emergeng awarded a money judgment against the ph
situation exists and that extraordinary measures must Ni taken for costs and “attorney's fees, including
public safety or to assure the continued viability of a particular fish ;nQu-red on appeal,
or wildlife population, the Secretary may immediately close tht (dj No Native Corporation or Native Gn
public lands, or any portion thereof, to the subsistence uses of such bavebeen conveyed its acreage entitlemen
population and shall publish the reasons justifying the closure in thi Qaims Settlement Act until—
Federal Register. Such emergency closure shall be effective wilier (D the statutes of limitation set fo
made, shall net extend for a period exceeding sixty days, and may noi expired with respect to every parcel of
subsequently be extended unless the Secretary affirmatively estab to such Corporation or Group; and
lishes, after notice and public hearing, that such closure should bt (2) a final jJudgment or order not sub
extended. obtained in every civil action filed p

(eXI) Whenever a parcel of submergec
TITLE IX—IMPLEMENTATION OF ALASKA NATIVECLAIMS Native Corporation or Native Group is loca

SETTLEMENT ACT AND ALASKA STATEHOODACT of a conservation system unit such Corpi
State of Alaska may mutually agree that <
submerced lands statute of limitation by and conveyed to the State under the p

. . .. . the Alaska Statehood Act. .
Sec. 901. () Notwithstanding any other provision of law, thi ?Z)In any instance Iin which the State cc

ownership by a Native Corporation or Native Group of a parcei o ofsubmerged land pursuant to an agreeme
submerged land conveyed to such Corporation or Group pursuant tt xjative Corporation or Native Group pur
the Alaska Native Claims Settlement Act or this Act. or a decision b; Such parcel had not previously been conve
the Secretary of the Interior that the water covering such parcel ii Group, such Corporation or Group is aui
not navigable, shall not be subject to judicial determination unless £ parcel to the Secretary, and the Secretar
civil action is filed in the United States District Court within five vevance. If the surface’estate and subsurfai
years after the date of execution of the interim conveyance if tht owned bv different Native Corporations
interim conveyance was executed after the date of enactment of tnii Corporation and Group with an interest in
Act. or within seven years after the date of enactment of this Act i itsentire ir erest in such parcel to the Seer
the interim conveyance was executed on or before the date a (3) Inany agreement made between a No
enactment of this Act. If a parcel of submerged land was conveyed b, Group and the State of Alaska pursuant to
a patent rather than an interim conveyance, the civil actioi reconveyance executed by a Native Corf
described in the preceding sentence shall be filed within five yean pursuant to paragraph (2), each affected C
after the date of execution of the patent if the patent was executw disclaim its interest in the parcel whi<
after the date ofenactment of this Act, or within seven years after the agreement or reconveyance. If such parcei
date of enactment of this Act if the patent was executed on or befort surface area of fifty acres or greater or a
the date of enactment of this Act. The civil action described in thu ihrec chains or greater, the Secretary sh;
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I an writing 10 urge you to pass hLiimW— ®i! bjwag*rnn give the
Board of Fisheries the. flexibility to manage the resource for the

user groups. Thank You.
/>
S__
/C *$ ,
Eckv il 5 i
%
I am writing to urge you to ~ggpsscai oHauawl Cive the

Board of Fisheries the flexibility to manage the resource for the
user groups. Thank You.
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Main Trails & Bypaths.

e recently passed the opinion
Wthat sportsman anglers should

not be allowed to fish salmon after
the lish have entered their fresh-
water spawning streams . . . and we
were bitterly taken to task by at
least one Anchorage resident whose
opinion was that we were ‘‘far out ol
touch with Alaskans and especially
South-Central and Western Alaska
sport-fishing enthusiasts.”

Well. Mr. Anehoragite . .. "we
(that's polite for editorial use to keep
from using the big personal
pronoun) have fished an awful lot of
A'askan rivers for more than half a
century, and we ve seen the changes
In both regulations and the type of
fisherman In Alaska. In years past,
nobody except a few Natives took
salmon out of spawning streams. i
Just wasn't done. There were
markers at the mouths of streams
beyond which commercial fishermen
were n allowed, and, maybe
because there were not too many of
us sports fishermen, It was natural
that since we didn't have to fish
spawning 3almon runs, we didn't.

The problem, reduced to simple
terms, is largely with numbers and
attitude. Now. we'll agree that It Is
great for folks to be able to go catch,
with rod and reel, bright sockeye
and bright silvers . . .even bright
kings . . .for their annual stuffing of
the freezer or the Sears canning
e.pdpment. . .hut for folks to think
ptnk-slded or black-Joweled kings or
slivers are “trophy" la kind of hard
to swallow for a guy who grew up
with bright sea fish. And for
anybody to think a turned
humpback or dog salmon Is good
fodder . . .that Just shows they
“don't know no better.”

eople ask this old-ttmer once in
Pawhile as to "What changes do
we notice In Alaska, over the
years?" Well, we'll have to be
honest and say that the “new
breed" of spores fisherman who've
arrived In Alaska In recent years,
and the biologists and the fish
management programs that have
resulted, are amo ig the greatest . . .
and most serious changes . . . we've
noticed.



The question put In us In* "iir
outraged Anchorage reader sk n m
some discussion Times have
changed. A lot ul people have
changed. And it may be a good time
to begin bringing out a lot of
untouchable subjects and begin
fashioning a little more thoughtful
cthic emong all fishermen ..

Native ..9 well as White . . . and ilieir
administrators.

Our Anchorage romplalncr
accused us of leaning to the Native
subsistence llshrrmcn and “against”
non-Native fishermen . ..
spoilsmen. The answer to that
criticism is yes and no ... "yes."
because we believe time-honored
(and against the tota Osli run
numbers, extremely amail)
traditional takings of spawning fish
were . . .and note we said
"were" ... legitimate, and "no"
because whnt is being lost In the

lu.» .ib.in lcc.i d al' old stream-
watching j ruici 1im systems and
has jumped headlong Into political
administration nl Ilsh stocks . .. for
voles . .trying lu answer pressure
from all g<-u groups and certainly
answering to pressure from Native
groups .. and we hasten to
etnphasi/.o here, u "new" kind of
Native group ... not the old-time
folks who truly lived off the land,
hut the modern-day potilleu!
corporations spawned by whiles
li.cmselves.

n actual administration practices
for llsh and game protection, no
longer are stream watchmen put out
for a few weeks or a few months al

the mouths of important salmon
streams In Inhibit or prevent
poaching of salmon above the
markers. Any number of Important
fish runs are being gradually

Li*i us understand ihul there are
too many new whites, too many
only partly native Natives, loo many
politicians anti loo many fish and
game administrators controlled by
politicians. It is a time for soul
searching.

Kreaky. our bald-headed eagle at
Angoon. was sure nice and white In
the head and tallfeathers In
November, when this was being
written. Probably fresh winter
feathers, and he ivasn't getting
them so stained with spawning
salmin. Incidentally, with the
herring Into winter holes, salmon
runs neer. and bottom fish moved
out to deeper mater, Kreaky was

Ashuffle of this whole "subsistence”
Afeshlng management problem is that
~ffiere arc probably more whites than

whittled down In dangerous stock
levels by legal subsistence fishing.
Many runs could be wiped out In a

there used to be Natives, qualified
for “subsistence"” fishing on
spawning streams, plus the fact that
for a variety of legal and economic
reasons, there are now many more
Natives than there were before . . .
you don't have to be "half,” you can
be "quarter” . . . the collective
Native health and living conditions
have greatly Improved ... In many
Instances. Il Is more prolliable to be
Native . .. and. not insignificantly,
there Is no longer stigma in being
non-white.

The old Native, In his fewer
numbers, did not take much. The
new Native, and his white neighbors
privileged to have subsistence, are
not only legally allowed salmon
from spawning streams, but where
In years past fishing to streams for
salmon was discouraged for Natives
in any great numbers and totally
disallowed In any commercial sense,
and prohibited altogether for whites,
now a new generation of biologists
and Qah and game administrators

season, lor all lime, if a handy
market should appear.

While rights? What rights does a
pair of white school teachers pulling
550 In $100 thousand a vcar In
wages have lor "subsistence"
sockeye* they can lake from a
spawning stream wiih a drag net or
with other gear?

Sooner or later wc are going to
have to come to grips with the
fact that the blood lines between
Natives and whites have become
blurred . .even the political rights
of Inheritance for Native rights and
for llsh permits have become
blurred.

Political fights, gear fights, and
racial fights ... plus the importation
of new "sportsman" fishing
ethics . .. have collided In places
like the crowded Kenai River and
the Russian. Probably only
Improved policing and sharing rules
will smooth things out on the Kenai.
but there are other rivers where
rules and regulations might be
better adjusted before the fact. We
need more ethic, more concern for
preserving what wc can of what
used to be.

making a meal the other day of a
big starfish. He'll b *after the
unwary duck or sea gull soon.
Asked about subsistence Jlshtnp,
Kreaky saus, "At the best It's lousy,
this subsistence JIshtng. Some
years there are hardly anyfish In
the streams at all. Maybe one day
there won't be any salmon. Hope
there will still be herring . . .but if
all the eggs get shipped to
Japan . ..can we have herring
without eggs?"
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GILBERT L. URATA, D.M.D.

GENERAL DENTISTRY

BOX £10
CORDOVA. ALASKA 00074

March 26, 1985

Alaska State Legislature
Pouch 5
Juneau, Ak. 99811

Dear Legislator:

Am asking for your immediate support of Senate BUIl 231 and
House Bill 288 for the following reasons.

1) Subsistence merely means existence or an aid to existence.
Not all people of Alaska need to catch fish in order to exist. Those
that do, ought to have the opportunity to do so, those that don"t should
be restricted. The ADFG and Board of Fisheries have, and need to be
allowed to continue to regulate such. Many residents of the state can"t
use 200 fish. The fish are not in prime condition as they are at the mouth
of a river. Others waste or sell their subsistence fish, or are actually
sport fishing, driving hundreds of miles for an outing while others indeed,
need the resource.

2) The state legislature is not qualified, able, a :d definitly
lacks the time to regulate a fisheries. Therefore, give the proper agency
the ADFG, the authority to do so. Shelving both of these bills will
eventually undermine commercial fishing in all fishing districts in
Alaska. Besides the Copper River and Cook Inlet regions, others will be
invaded as access improves. The dipnetters and true sub3isters have
been getting their fair share of fish. They don"t require expensive
boats, gear, andpermits. Look at Oregon and Washington. They allowed a
judge to kill their fisheries, especially during difficult times with
their other industries. How about the Stikine River? Fishing there is
practically wiped out following Canadian fishing at the headwaters. When
salmon survive the difficult cylcle back to their spawning grounds, let em»

3) My final reason deals with the community of Cordova and others
like it. Who"s to pay for the vessels and permits? How are the banks
to withstand the defaults? Who wants to foot our welfare checks? Classy
action litigation against the state, including legislators and ohe CFEC
will undoubtly follow. How can the state deny a resident the right to /
make a living he or she's had for a lifetime?

Please, urge for quick action on this matter. Passage must
be concluded prior to May 1, 1985. The red season peak(highest Priced
reds in Aklaska) lasts only 2-3 weeks starting in May. Most fisherman
make their boat and permit payments from rods and use the silver season
to the survive the winter. Keep a historic way of life alive.

Gilbert L. Urata DMD



lanana Chiefs Conference, Inc

Doyon Building
201 First Avenue
Fairbanks, Alaska 99701

Phone(907) 452-8251

March 27, 1985

Hon. Richard Schultz

Co Chair, House Committee on
Natural Resources

Alaska State Legislature
Pouch V MS 3100

Juneau, Alaska 99811

RE: 3E. A
Dear Rep. Schultz

Enclosed please find a cop/ of Resolution No. 85-77, ""Support for
SB 231 and HB 288, Governor®"s Subsistence Bill". This resolution
was passed by the full Board of Directors of the -Tanana Chiefs
Conference, Inc. gathered at their annual convention mid March,
and is being forwarded at their request to the House Committee on
Natural Resources to please be made an official part of the
record of hearings which your committee is currently holding on
this proposed legislation.

The resolution emphasizes the need to treat subsistence priority
as a rural occurrence on a community basis, that 1is that communi —
ties subsist as communities aot as individuals.

We also urge action to be taken in this bill this session.

Thank you in advance for any consideration you and the committee

hopefully will make of the information set forth in the resolu—
tion.

EANANA CHIEFS-vCONFERENCE, INC.



cc: Rep. Adilheid Herrmann
Rep. Kay Wallis
Rep. John Sund
Rep. David Thompson
Rep. Mike Miller, North Pole
Rep. Bette Cato
Rep. Drew Pearce
Rep. Roger Jenkins
Ted Charles, Director, TCC Tok Subregion

enclosure

JK/7kk



WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

TANANA CHIEFS CONFERENCE, INC.

Support for SB 231 and HB 288,

Governor's Subsistence Bill

Resolution No. 85-77

the Alaska Supreme Court has recently ruled, in Madison

v. Alaska Department of Fish and Game, that the State Board of
Fisheries could not distinguish between rural and urban subsis-
tence users until all other uses such as commercial and sport

fishing have been eliminated first; and

this ruling means that potentially large numbers of urban fishers
and nunters”™will share scarce subsistence resources equally with
rural fishers and hunters up to the time that those resources

reach a critical level; and

this ruling also means that only when such local resources reach
a critcally low level, and only when all sport and commercial

uses thusly are eliminated, can local rural communities be given
priority subsistence use of that resource over all other including

urban uses; and

this ruling fails to fully recognize that Alaska's urban and rural
economics, lifestyles, institutions, opportunities for employment,
culture, customs and traditions of communitywide sharing- greatly
differ; and

characteristically, rural communities acting together as whole
communities have few or no alternatives to the subsistence

harvest of locally available resources; and

urban communities, as whole communities, have diversified
economic opportunities and support systems as alternatives to the

subsistence harvest; and



