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5. T h e  H i s t o r y  O f  T h e  T i m e s  P u r i n e  W h i c h  T h e
L e g i s l a t u r e  E n a c t e d  T h e S u b s i s t e n c e  S t a t u t e
I n d i c at e s T h a t  5 A.A.C. 01.597 Is C o n s i s t e n t
W i t h  T h e  I n t e n t  Of A.S. 1 5 . 0 5 . 2 5 1 (bj A n d '
A . 5. 1 6 . 0 5 . 9 4 0 ( 2 5 ) .

The- h i s t o r y  of the times d u r i n g  w h i c h  the l e g i s l a t u r e  e n­

ac t e d  a s t a t u t e  is r e l e v a n t  e v i d e n c e  of its i n r e n t  in d o i n g  so. 

N o r t h e r n  C o m m e r c i a l  Co. v. U n i t e d  S t a t e s , 4 A l a s k a  Fed. 245 

(9th Cir. 1914). A n d  t he h i s t o r y  of the times d u r i n g  w h i c h  the 

l e g i s l a t u r e  e n a c t e d  the s u b s i s t e n c e  s t a t u t e  i n d i c a t e s  t h a t  

5 A.A.C. 01.597 is c o n s i s t e n t  w i t h  the i n t e n t  of A.S. 16. 05 . 251(b) 

a n d  A.S. 1 6 . 0 5 . 9 4 0 ( 2 5 ) .

A t  tile s a m e  time th at  F a i r b a n k s  s p o r t s m e n  w e r e  c h a l l e n g i n g  

the a u t h o r i t y  d e l e g a t e d  to the H o a r d  of G a m e  p u r s u a n t  to A.S. 

16.05 . 25 7,  the U n i t e d  S t a t e s  C o n g r e s s  b e g a n  c o n s i d e r a t i o n  of l e g­

i s l a t i o n  w h i c h  th r ee  y e a r s  la te r  b e c a m e  the A l a s k a  N a t i o n a l  

I n t e r e s t  Lands C o n s e r v a t i o n  A c t  ( he re i n a f t e r  "ANILCA'’) .33 T i t l e  

V I I I  of A N I L C A 30 e s t a b l i s h e s  f e d e r a l  g u i d e l i n e s  w h i c h  c o n t r o l  the 

3 o a r d ' s  and  th e B o a r d  of G a m e ' s  r e g u l a t i o n  of f i s h i n g  and h u n t i n g  

o n  the p u b l i c  lands a nd in the n a v i g a b l e  w a f e r s  of Ala sk a .

A  n u m b e r  o f  s e c t i o n s  of the s u b s i s t e n c e  s t a t u t e  e m b o d y  c o n­

cepts an d l a n g ua ge  d r a w n  b y  the l e g i s l a t u r e  f r o m  the v e r s i o n  of 

t i tl e V I I I  of A N I L C A  p a s s e d  b y  the U n i t e d  S t a t e s  H o u s e  of R e p r e­

se n t a t i v e s  in the s p r i n g  of 1978. In p a r t i c u l a r ,  as R e p r e s e n t­

at i v e  C o t t o n  p o i n t e d  o u t  d u r i n g  the d e b a t e  o n  the s u b s i s t e n c e

33/ Pub. L. No. 96-43 7  (1980).

56/ 15 U.S.C. 3 111-3126.
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s t a t u t e , ^  the d e f i n i t i o n  of " su bs i s t e n c e  uses" in A.S. 16.05

940(26) is n e a rl y i d e n t i c a l  to the d e f i n i t i o n  of the sam e term

5 3
in the then c u r r e n t  v e r s i o n  of ANILCA.

W h e n  a stat ut e is b o r r o w e d  from a n o t h e r  ju risdiction, the 

l e gi sl at ur e  is p r e s u m e d  to h a v e  i n t e n d e d  to a d o p t  the c o n s t r u c­

tion of the sta t ut e a d o p t e d  b y  the o r i g i n a l  j u r i s d i c t i o n ' s  h i g h­

est court, C a r v e r  v. G i l b e r t , 387 P.id 928 (Alaska 1963), S e k - 

inoff v. U n i t e d  S t a t e s , 283 F. 38 (Alaska 19 22) . A F N  wojuld ur ge  

this C o u r t  to c o n s i d e r  e x t e n d i n g  that rule of s t a t u t o r y  c o n s t r u c­

tion to the l e g i s l a t i v e  h i s t o r y  in the o r i g i n a l  j u r i s d i c t i o n  as 

well.

W i t h  r e s p e c t  to ANILCA, the le gi sl a t i v e  h i s t o r y  in d icates 

c l ea rl y that the C o n g r e s s  i n t e n d e d  its d e f i n i t i o n  of " s u b s i s t e n c e  

uses" to i d e n t i f y  uses of fish stocks and g a m e  p o p u l a t i o n s  by 

r es idents of rural c o m m u n i t i e s  in w h i c h  h u n t i n g  and fish in g is a 

s i g n i f i c a n t  c h a r a c t e r i s t i c  of the e c o n o m i c  and s o c i a l  life of the 

community.

F or example, s e c t i o n  702 of the bill r e p o r t e d  by the H ou se

5 7 / M A  Fi le  No. 3 (Exhibit " U " , p. 8 ) ("I w a n t  to p o i n t  o u t  
that the l e g i s l a t i o n  that r e c e n t l y  p a s s e d  C on gr e s s  (sic), H.R. 39, 
does d ef in e "s ub si stence" (sic) in a l m o s t  exact.’.y the same w a y  as 
HB 960 does. T h e y  do, in fact, use the w or d s 'cistomary and t r a­
ditional'. HR 39 goes q u i t e  a b i t  further in d e f i n i n g  w h a t  s u b­
sistence m e a n s  and th ey  agree s p e c i f i c a l l y  in T i t l e  VII o n  s u b­
sistence. ") .

5 8 / C o m p a r e  A.S. 16.05.940(26) w i t h  sec. 703, H.R. 39, 95th 
Cong., 2d S e s s . C 19 78 ), r e p r i n t e d  i n  House Rept. No. 95-1045, P a r t
I, 95th Cong., 2d Sess. 1978 (hereinafter "House R e p o r t " ) . This 
v e r s i o n  of H.R. 39 was r e p o r t e d  by the H o u s e  Comm, on I n t e r i o r  and 
I nsular A f fa ir s o n  A D r i l  7, 1978. See also M A  File No. 3 (Exhibit 
V  , sec. 703) and 16 U.S.C. 3113.
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C o m n i t t e e  o n  I n t e r i o r  a nd I n s u l a r  A f f a i r s  d u r i n g  the s p r i n g  of

1973 s tates that:

It is h e r e b y  d e c l a r e d  to be the p o l i c y  of the 
C o n g r e s s  that -

(1) m a n a g e m e n t  p o l i c i e s  on the p u b l i c  lands 
in A l a s k a  are to c a u s e  the least a d v e r s e  im­
pa c t  p o s s i b l e  o n  r u r a l  p e o p l e  w h o  t r a d i t i o n a l­
ly and c o n s i s t e n t l y  d e p e n d  u p o n  s u b s i s t e n c e  
us es  of the r e s o u r c e s  of s u c h  lands... 59 
(Emphasis a d d e d ) .

In p e r t i n e n t  part, the r e p o r t  f iled b y  the C o m m i t t e e  to e x p l a i n

its versio."\ of H.R. 39 s t a t e s  that:

A f t e r  c o n s i d e r a t i o n  of the t e s t i m o n y  at the 
s u b c o m m i t t e e ' s  h e a r i n g s  and town m e e t i n g s  
t h r o u g h o u t  A l a s k a  an d r e v i e w  of stud i es  d o n e  
b y  a v a r i e t y  o f  F ederal, State, a c a d e m i c  and 
o t h e r  a g e n c i e s  and groups, the C o m m i t t e e  has 
no d o u b t  a b o u t  the i m p o r t a n c e  of s u b s i s t e n c e  
uses to the r u r a l  p e o p l e  of Alaska. 60

• • •

T h e r e  are m o r e  t h a n  200 r u r a l  c o m m u n i t i e s •t h r o u g h­
ou t  Ala sk a.  I n  many, fresh meat, fish, and p r o­
duc e  are u n a v a i l a b l e  e x c e p t  t h r o u g h  the s u b s i s t­
ence harvest. 61

T h e  r a p i d  p o p u l a t i o n  g r o w t h  of A l a s k a ' s  u r b a n  
c a n t er s has b e e n  a m a j o r  f a c t o r  t h r e a t e n i n g  s u b­
sist e n c e  uses, a l o n g  w i t h  i n a d e q u a t e  S t a t e  and 
F e d e r a l  ac ti on s,  d e c l i n e s  i n  c e r t a i n  w i l d l i f e  
p o p u l a t i o n s ,  and i n c r e a s i n g  a c c e s s i b i l i t y  of re­
mo t e  areas. B e t w e e n  1965 a nd 1975, A l a s k a ' s  
p o p u l a t i o n  i n c r e a s e d  f r o m  265,000 to 405,000 
p e o p l e  a n d  the n u m b e r  of r e s i d e n t  h u n t i n g  licenses 
a l m o s t  d o u b l e d  - f r o m  93 000 to 170,550. A n c h o r a g e

5 9 / H o u s e  R e p o r t  27. S ee also 16 Q.S.C. 3111-3112.



p r e s e n t l y  is the third faste st  g r o w i n g  city 
in the U n i t e d  States... As a resul t of such 
d evelopm en ts , p r e s s u r e  o n  m a n y  t ra di t i o n a l  
su bs is t e n c e  r e s o u r c e s  has bee n u n a c c e p t a b l y  
i n cr ea se d as u r b a n  hunters have i n t r u d e d  into 
more remote, s u b s i s t e n c e - d e p e n d e n t  areas of 
the State. o2 (Emphasis a d d e d ) .

Lastly, alt ho ug h his v i e w s  w e r e  not a v a i l a b l e  to the l e g i s l a t u r e

at the time it d r a f t e d  and d e b a t e d  the s u b s i s t e n c e  statute, the

comments of R e p r e s e n t a t i v e  M o r r i s  K. Udall, the chief s p o n s o r  of

H.R. 39 and the c h a i r m a n  of the C o m m i t t e e  on I n t er i or  and I n s u l a r

Affairs, are the d e f i n i t i v e  e x p l a n a t i o n  of w h a t  the C o n g r es s

in t en de d to a c c o m p l i s h  b y  i n c l u d i n g  title V II I in ANILCA. His

e x p l a n a t i o n  of the o p e r a t i o n  of the federal and state s u b s i s t e n c e

m a n a g e m e n t  s y s t e m  is i m p o r t a n t  in its entirety, bu t is too l e n gt hy

to r e p r in t h e r e . 53 However, his e x p l a n a t i o n  of the m a n n e r  in

w h i c h  " s u b si st en ce  uses" of fish stocks and game p o p u l a t i o n s  are

to be i d e n t i f i e d  is p a r t i c u l a r l y  pertinent:

"The s u b s i s t e n c e  p r e f e r e n c e  applies to i n d i v i d­
ual w i l d l i f e  p o p u l a t i o n s  and fish ( s i c ) , and 
St at e r e g u l a t i o n  of ea ch  p o p u l a t i o n  and stock 
m u s t  be c o n s i s t e n t  w i t h  s e c t i o n  304. T h e  S t a t e  
m u s t  fi r st  i d e n t i f y  the c u s t o m a r y  and t r a d i t i o n a l  
uses of e a c h  p o p u l a t i o n  and stock by rural 
r e s i d e n t s .

It also s h o u l d  be n ct ed  that c u s t o m a r y  and tra­
diti o n a l  s u b s i s t e n c e  uses m u s t  be e v a l u a t e d  on 
a c o m m u n i t y  or a r e a  basis r a ther than an i n d i v i d­
ual basi s. "  64 (Emphasis added).

62/ Id. 184.

6 3 / 126 Cong. Rec. H10545 - H10547 (daily ed. N o v e m b e r  12,
1 9 3 0 ) (remarks of R e p r e s e n t a t i v e  U d a l l ) .

64/ Id. H 1 0 5 4 6 .



6. C o n c l u s i o n

In summary, the i n t e r p r e t a t i o n  of the i n t e n t  of A.S. 16.05. 

251(b), A.S. 16.05.2 5 5( b) , a nd A.S. 16.05.940(26) a d o p t e d  by the 

3 o a r d  and the 3oard of Game, t he l e g i s l a t i v e  h i s t o r y  of the sub- 

s u s t e n c e  statute, and the l e g i s l a t i v e  h i s t o r y  of the f e d e r a l  

s t a t u t e  u p o n  w h i c h  the s u b s i s t e n c e  s t a t u t e  is b a s e d  a ll s u p p o r t  

the d e c i s i o n  of b o t h  the M a d i s o n  and G j o s u n d  C o u r t s  th at  w h e n  

the l e g i s l a t u r e  e n a c t e d  the s u b s i s t e n c e  statute, it i n t e n d e d  to 

p r o t e c t  h u n t i n g  and f i s h i n g  b y  p e r s o n s  w h o  r e s i d e  in r u r a l  c o m­

m u n i t i e s  w h i c h  h i s t o r i c a l l y  h a v e  b e e n  d e p e n d e n t  u p o n  h u n t i n g  and 

f i s h i n g  as a s i g n i f i c a n t  c h a r a c t e r i s t i c  of the s o c i a l  and e c o n­

o m i c  Life of the commu ni ty .

T h e  c r i t e r i a  s e t  f o r m  in 5 A.A.C. 01.597 are c o n s i s t e n t  

w i t h  that intent.

C. T h e  A l a s k a  F e d e r a t i o n  O f  N a t i v e s  Has N o t  
T a k e n  A  P o s i t i o n  O n  T h e  V a l i d i t y  Of The 
P o l i c y  A d o p t e d  3v T h e  3 oa rd  Of F i s h e r i e s  
A t  Its D e c e m b e r  1980 A n d  M a r c h  1981 M e e t i n g s .

T h e  M a d i s o n  p l a i n t i f f s  s e c o n d  c l a i m  for r e l i e f  a l l e g e s  t h a t  

the p o l i c y  a d o p t e d  by the 3 o a r d  a t  its D e c e m b e r  1980 a n d  M a r c h  

1 9 8 1  m e e t i n g s  co i d e n t i f y  " s u b s i s t e n c e  uses" of C o o k  I n l e t  s a l m o n  

s t o c k s i s  i n v a l i d  b e c a u s e  i t  w a s  n o t  a d o p t e d  p u r s u a n t  to the 

oroc'--lures s a t  forth in the A d m i n i s t r a t i v e  P r o c e d u r e  Act.

A t  its D e c e m b e r  1931 m e e t i n g  the 3 o a r d  a d o p t e d  the p o l i c y  as 

a re g ul a t i o n .  5 A.A.C. 01.597. T h e  p l a i n t i f f s  h a v e  not a l l e g e d  

t h a t  the r e g u l a t i o n  w as a d o p t e d  b y  the 3 o a r d  in a n  u n l a w f u l  manner.



S u b s e q u e n t  to the Board's a d o p t i o n  of 5 A.A.C. 01.597, 

the d e f e n d a n t s  m o v e d  to d i s mi ss  the s ec on d c l a i m  on the g r o u n d  

that it is m o o t  and the p l a i n t i f f s  r e s i s t e d  the motion. On 

M a r c h  5, 1982, the M a d i s o n  C o u r t  g r a n t e d  the m o t i o n  and d i s­

m i s s e d  the se cond claim.

During the C o ur t' s c o n s i d e r a t i o n  of the m e r i t s  of the motion, 

A F N  took no p o s i t i o n  o n  the v i a b i l i t y  of the secon d  c l a i m  s u b­

sequ e n t  to the Board's a d o p t i o n  of 5 A.A.C. 01.597.

D . E q u a l  P r o t e c t i o n

1. The Board's D e t e r m i n a t i o n  T h a t  T h e  Set Gi ll
Net F i s h e r y  In W h i c h  T h e  P l a i n t i f f s P a r t i c i -
p at ed  Pr i or  T o  The E n a c t m e n t  Of The S u b si st -
ence S t a t u t e  Is N o t  A  " S u b s i s t e n c e CJse" Fish-
e ry Did No t V i o l a t e  T he Pl aintiffs' A-iqht To
E a u a l  Protection.

T h e  p l a i n t i f f s  do not a l l e g e  that the l eg is l a t u r e ' s  d i v i s i o n  

of f i s h e r m e n  into two classes, i.e. those w h o  e ng ag e  in " s u b s i s t­

ence uses" of fish stocks and those w h o  do not, and then p r o v i d i n g  

each class of f i s h e r m e n  d i s p a r a t e  fis hi ng  o p p o r t u n i t i e s  v i o l a t e s  

their r i g h t  to equal p ro tection. Rather, they take is su e w i t h  the 

Board's factual d e t e r m i n a t i o n  t h a t  they are m e m b e r s  of the latter 

rather than the former c l a s s .

Consequ e nt ly , a l t h o u g h  their b ri ef  m o b i l i z e s  w e l l - w o r n  "equal

p rotection" r h e t o r i c  and case law in s u p p o r t  of the r e s u l t  they

6 6
are p r o s e c u t i n g  this a pp e al  in an a t t e m p t  to achieve, the g r a v a­

m e n  of their a r g u m e n t  is a c t u a l l y  the a l l e g a t i o n  that the 3oard's

6 6 / See B rief of A p p e l l a n t / C r o s s  Ap pe llee, pp. 30-41.



f a c t u a l  d e t e r m i n a t i o n  that the p l a i n t i f f s  do n ot e n g a g e  in "sub­

si s t e n c e  uses" of C o o k  I n l e t  s a l m o n  s t oc ks  w as arbitrary, c a p r i c­

ious, and hence, a v i o l a t i o n  of the p l a i n t i f f s '  r i g h t  to d u e  pro-

D u e  P r oc es s

The' S u p e r i o r  C o u r t  P r o o e r l v  R e m a n d e d  T he 
F a c t u a l  Q u e s t i o n  Of W h e t h e r  T h e  S et Gill 
N e t  F i s h e r y  In W h i c h  T h e  P l a i n t i f f s  P a r t i­
cip a t e d  P r i o r  To T h e  E n a c t m e n t  Of T h e  S u b­
sist e n c e  S t a t u t e  Is A  " S u b s i s t e n c e  U s e "
F i s h e r y .

T h e  c .vrts w i l l  c o n s i d e r  a d u e  p r o c e s s  c l a i m  o n l y  in s i t u a­

tions in w h i c h  a p l a i n t i f f  a l l e g e s  a d e p r i v a t i o n  of l i b e r t y  or 

p r o p e r t y  s u f f i c i e n t  to w a r r a n t  c o n s t i t u t i o n a l  p r o te ct io n.  H o r o­

witz  v. A l a s k a  B a r  A s s ' n , 509 P .2d 39 (Alaska 1980) . A l t h o u g h  

the M a d i s o n  p l a i n t i f f s  h a v e  no "right' to h a r v e s t  C o o k  I n l e t  s a l­

m o n  stocks, t h e i r  o p p o r t u n i t y  to do so is c e r t a i n l y  a p r o p e r t y  i n­

t e r e s t  of s u f f i c i e n t  i m p o r t a n c e  to w a r r a n t  c o n s t i t u t i o n a l  p r o t e c­

tion. S ee E e r s c h e r  v. S t a t e , S63 P .2d 996 (Alaska 1977).

W h e t h e r  the 3 o a r d’s f a c t u a l  d e t e r m i n a t i o n  th at  thr» s e t  g i l l  

n e t  f i s h e r y  in w h i c h  the p l a i n t i f f s  p a r t i c i p a t e d  p r i o r  to the e n­

a c t m e n t  of the sx. insistence s t a t u t e  is n o t  a " s u b s i s t e n c e  use"

6 7 / A s s u m i n g  a r g u e n d o  t h a t  5 A. A.C. 0 1 .S97 c o r r e c t l y  d e s c r i b e s  
the class of f i s h e r m e n  w h o  e n g a g e  in " s u b s i s t e n c e  uses", then w h e t h­
er the class is a v i o l a t i o n  of eq ua l  p r o t e c t i o n  is d e p e n d e n t  u p o n  
w h e t h e r  p r o v i d i n g  d i s p a r a t e  f i s h i n g  o p p o r t u n i t i e s  to r e s i d e n t s  of 
r u r a l  c o m m u n i t i e s  in w h i c h  h u n t i n g  and f i s h i n g  is a s i g n i f i c a n t  c h a r  
a c t e r i s t i c  of the s o c i a l  ana  e c o n o m i c  life of the c o m m u n i t y  b e ar s a 
fair and s u b s t a n t i a l  r e l a t i o n  to a l e g i t i m a t e  g o v e r n m e n t a l  o b j e c t­
ive. I s a k s o n  v. R i c k e y , 550 P . 2d 359 (Alaska 1976). T h e  g o v e r n­
m e n t a l  o b j e c t i v e  m  this case is p r o t e c t i o n  of the health, safety, 
a nd g e n e r a l  w e l f a r e  of citizens' w h o  r e s i d e  in r u r a l  Alaska, sac. 1, 
ch. 269 S L A  1976. T h e  p r e s u m p t i o n  is that the c l a s s i f i c a t i o n  does. 
K i m o k t o a k  ■/. S t a t e , 584 P . 2d 25, 31 (Alaska 1978). A n d  the p l a i n­
tiffs ha ve  p r e s e n t e d  no e v i d e n c e  to t he contrary.

c e s s .
67

s. .
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f i s h e r y  v i o l a t e s  the plaintiffs' r i g h t  to due process of law d e­

pends o n  w h e t h e r  the d e t e r m i n a t i o n  v i o l a t e s  f u n d a m e n t a l  p r i n c i­

ples of l.f ;erty and just ic e  or is an a r b i t r a r y  a d m i n i s t r a t i v e  

a c t i o n  s h o c k i n g  to the u n i v e r s a l  s ense of justice. See G r e e n  v . 

S t a t e , 462 P . 2d 994 (Alaska 1969).

A l t h o u g h  the q u e s t i o n  is a cl os e  one, the Board's d e t e r m i n­

at i o n  p r o b a b l y  does not v i o l a t e  due process. T he c r i t e r i a  to

i d e n t i f y  " s u b si st en ce  uses" of C o o k  In le t s a l m o n  stocks w e r e  a dopt-

6 8
ed b y  the Beard in D e c e m b e r  198C. A l t h o u g h  the Board, d id not' 

p r o v i d e  an o p p o r t u n i t y  for the p u b l i c  to p r e s e n t  oral t e s t i m o n y  

at its M a r c h  1981 meeting, it d id p r o v i d e  the public, i n c l u d i n g  the 

plain t if fs , an o p p o r t u n i t y  to s u bm it  w r i t t e n  t e s t i m o n y  o n  " s u b s i s t­

ence uses" of C o o k  Inlet s a l m o n  stocks.

A  c o n s i d e r a b l e  v o l u m e  of oral and w r i t t e n  t e s t im on y on "s ub­

sis t e n c e  uses" of C o o k  I nl et  s a l m o n  stocks was g e n e r a t e d  d u r i n g

69
the D e c e m b e r  and M a r c h  me et ings, b u t  the r e co rd  is near d e v o i d  

of i n f o r m a t i o n  a b ou t the r e l a t i o n s h i p  of h u n t i n g  and f i sh in g  to the 

e c o n o m y  of the area a ro un d the Ci ty  of Kenai in w h i c h  the p l a i n­

tiffs reside.

W h e t h e r  the e c o n o m y  of the Kenai P e n i n s u l a  is m o r e  like the 

e c o n o m y  of S e l a w i k  than the e c o n o m y  of A n c h o r a g e  is a q u e s t i o n  of 

fact. B a s e d  on a r e vi e w of the r ecord b e f o r e  the Board, it is d i f­

ficult to c o n c l u d e  that on its face the Board's d e t e r m i n a t i o n

68_/ M A  File No. 3 (Exhibit "H") .

6 9 / See g e n e r a l l y  M A  File No. 2.



so a r b i t r a r y  as to v i o l a t e  the p l a i n t i f f s '  r i g h t  to d u e  proc es s  

of law.

H owever, b e c a u s e  o f  the c o n f u s i o n  s u r r o u n d i n g  the c r i t e r i a  

p u r s u a n t  to w h i c h  the 3 o a r d  m a d e  its d e t e r m i n a t i o n ,  the M a d i s o n  

C o u r t  c o r r e c t l y  r e m a n d e d  the p l a i n t i f f s ' f o u r t h  c l a i m  for r e l i e f  

to the B o a r d  to d e t e r m i n e  a n e w  w h e t h e r  the s e t  g i l l  n e t  f i s h e r y  

in w h i c h  the p l a i n t i f f s  p a r t i c i p a t e d  p r i o r  to the e n a c t m e n t  of 

the s u b s i s t e n c e  s t a t u t e  s a t i s f i e s  the r e q u i r e m e n t s  of 5 A.A.C. 

0 1.59 7 a nd A.S. 1 6 , 0 5 . 94 0( 26 ).

2. T h e  Pl ai n t i f f s '  C l a i m  T h a t  T h e  B o a r d  Of 
F i s h e r i e s  Is N o t  A n  I m p a r t i a l  T r i b u n a l  
S h o u l d  Be R e m a n d e d  To T h e  S u p e r i o r  C o u r t .

A n  i m p a r t i a l  a d m i n i s t r a t i v e  d e c i s i o n m a k e r  is b a s i c  to a d e m o­

cr a t i c  s o c i e t y  a nd r e p r e s e n t a t i v e  g o v e r n m e n t .  G r e e n  v. S t a t e , 

s u p r a . A n d  e v e r y  A l a s k a n ,  i n c l u d i n g  the pl ai n t i f f s ,  w h o  w i s h e s  to 

p a r t i c i p a t e  in the h a r v e s t  o f  fish st ocks is e n t i t l e d  to h a v e  his 

o r  h e r  o p p o r t u n i t y  to d o  sc c o n s i d e r e d  b y  a ll s e v e n  m e m b e r s  of the 

3 o a r d  in a fair and i m p a r t i a l  manner.

A l t h o u g h  they h a v e  n ot a g g r e s s i v e l y  p u r s u e d  the a l l e g a t i o n  in 

their brief, the p l a i n t i f f s  c l a i m  t h a t  the B o a r d  i t s e l f  is a v i o­

lat i o n  of d u e  p r o c e s s  o f  law in t h a t  it is n ot an i m p a r t i a l  tribu n-

T h e  p la in t if fs ' a l l e g a t i o n  i n  this r e g a r d  raises a c o n s t i t u -

7 0 / See B ri ef  of A p p e l l a n t / C r o s s  A p p e ll e e,  ?. 47 ("Due p r o­
cess v i o l a t i o n s  can e n s u e  from, c u m m u l a t i v e  p a t t e r n s  of b e h a v i o r  
r e s u l t i n g  in b a s i c  and i n t u i t i v l y  (sic) r e c o g n i s a b l e  u n f a i r  actions-. 
M a d i s o n  a l l e g e s  at the le a st  t h a t  this is w h a t  has h a p p e n e d . 1') .
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tional q u e s t i o n  of both first i m p r e s s i o n  and f u n d a m e n t a l  i m p o r t­

ance. However, the R e c o r d  on A p p e a l  is n ot a d e q u a t e  to d ec id e  

the q u e s t i o n  in this appeal.

3 ut b e c a u s e  of the serious c o n s t i t u t i o n a l  and p u b li c p o l i c y  

i m pl ic at i on s of the plaintiffs' claim, they shoul d be a f f o r d e d  an 

o p p o r t u n i t y  to p r e s e n t  e v i d e n c e  in the S u p e r i o r  C o u r t  in s u p p o r t  

of the a r g u m e n t  that the c o m p o s i t i o n  of the Board v i o l a t e s  the 

plaintiffs' r i g h t  to due pro c es s of law. A n  a r g u m e n t  w h i c h  

appears to h a v e  c o n s i d e r a b l e  merit.

T he 1959 s t a tu te  w h i c h  e s t a b l i s h e d  the Board of Fi sh  and Game 

was not  the f i r s t  a t t e m p t  to crea te  an a d m i n i s t r a t i v e  a g e n c y  to 

r e g u l a t e  h u n t i n g  and fish in g  in Alaska. In 1957 the T e r r i t o r i a l  

L e g i s l a t u r e  e n a ct ed  a s t a tu te  w h i c h  e s t a b l i s h e d  a s e v e n  m e m b e r  

^  Fi sh  and G a m e  C o mmission, ch. 63 S LA 1957. By law the c o m m i s s i o n

| was r e q u i r e d  to be c o m p o s e d  of three c o m m e r c i a l  f i s h e r m e n  r e p r e­

senting s p e c i f i c  g e o g r a p h i c a l  areas, one hunter, one trapper, and 

^  one s p o r t  fisherman. In o t h er  words, the l e g i s l a t u r e  p u r p o s e l y

^  d e l e g a t e d  its a u t h o r i t y  over h u n t i n g  and fish i ng  to a g r ou p pre-

m e d i t a t i v e l y  c o m p o s e d  of in di vi d u a l s  w i t h  s u b s c a n t i a l  v e s t e d  in- 

| terests in, and o r e j u d g m e n t s  about, the r e g u l a t i o n s  they w e r e  e m­

powered to adoDt.

f

D u r i n g  its c o n s i d e r a t i o n  of the A l a s k a  S t a t e h o o d  A c t , " ^  the 

Congress d e t e r m i n e d  that the Fis h and Game C o m m i s s i o n  was u n a c­

ceptable  b e c a u s e  it p u r p o s e l y  d e l e g a t e d  c o n t r o l  of A l a sk a' s fish 

stocks to the c o m m e r c i a l  fish in g i n d u s t r y  and b e c a u s e  it e x c lu d ed

71/ Pub. L. No. 85-508 (1958).
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A l a s k a  N a t i ve s from p a r t i c i p a t i o n  in the r e g u l a t o r y  process.  ̂

As a result, the C o n g r e s s  took the e x t r a o r d i n a r y  step of i n c l u d­

ing s e c t i o n  6(e) in the S t a t e h o o d  Act. In p e r t i n e n t  part, s e c­

tion 6(e) states:

... (T)he a d m i n i s t r a t i o n  and m a n a g e m e n t  of the 
fish and w i l d l i f e  r e s o u r c e ?  of A l a s k a  s h a l l  be 
r e t a i n e d  b y  the F e d e r a l  G o v e r n m e n t  u n d e r  e x i s t­
ing laws u n t i l  the fi rs t  d a y  of the f i r s t  c a l­
enda r  year f o l l o w i n g  the e x p i r a t i o n  of n i n e t y  
c a l e n d a r  d a y s  a f t e r  the S e c r e t a r y  of the I n t e r­
ior c e r t if ie s c o  the C o n g r e s s  t h a t  the A l a s k a  
S t a t e  L e g i s l a t u r e  has m a d e  a d e q u a t e  p r o v i s i o n  
for the a d m i n i s t r a t i o n ,  m a n a g e m e n t ,  and c o n­
se r v a t i o n  of sai d r e s o u r c e s  in the b r o a d  n a t i o n­
al interest.

O n  M a r c h  2, 1959, S e c r e t a r y  of the I n t e r i o r  F r e d  A. S e a t o n

w r o t e  H u g h  J. Wade, A c t i n g  G o v e r n o r  of Alaska, a nd d e t a i l e d  the

73
r e q u i r e m e n t s  i m p o s e d  o n  the new st at s by s e c t i o n  6(e). W i t h  

r e s p e c t  to the c o m p o s i t i o n  of a ne w b o a r d  of fish and game, the 

S e c r e t a r y  s t a t e d  that:

" . . . ( T ) h e  p o l i c y - m a k i n g  o f f i c i a l s  s h o u l d  be s e l­
ecte d  for t he i r a b i l i t y  and t h e i r  d e d i c a t e d  in­
ter e s t  in the resource, and  no i d e n t i f i c a t i o n  
s h o u l d  be m a d e  b e t w e e n  a p o l i c y - m a k i n g  o f f i c i a l  
a nd any p a r t i c u l a r  s e g m e n t  of the p o p u la ti on ? 
likewise, no o f f i c i a l  s h o u l d  be b o u n d  to r e p r e­
se n t  the i n t e r e s t s  of a s p e c i f i c  g e o g r a p h i c a l  
r e g i o n . "

O n  A p r i l  17, 1959, the legislature* e n a c t e d  ch. 94 SL A 1959.

7 2 / 104 Cong. Rec. 974 7- 97 5 0 (May 28, 1958).

7 3 / L e t t e r  f r o m  F r e d  A. S e a t o n  to H u g h  J. W a d e  (March 2, 1959)
r e p r i n z e d  in H e a r i n c s  o n  H.R. 39 et al. B e f o r e  the Subcomm. o n  G e n­
eral O v e r s i g h t  and A l a s k a  Lands of the H o u s e  Comm, on I n t e r i o r  and
I n s u l a r  A f f a i r s , 95 th  Cong., 1st Sess., P a r t  XI 411 -4 1 2 (1978) .
( h er ei na f te r "House H e a r i n g s " ) .
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S e c t i o n  6 of the 1959 stat ut e e s t a b l i s h e d  a 3oard of F i s h  and

Ga m e " co mposed of e i gh t m e m b e r s  h a v i n g  a g e n e r a l  k n o w l e d g e  of the

fish and game re so urces of the State and s e l e c t e d  w i t h o u t  regard

to p o l i t i c a l  a f f i l i a t i o n  or s p ec ia l interest".

O n  A p r i l  27, 1959, S e c r e t a r y  S e a t o n  c e r t i f i e d  to the Con-

ress that the St at e of A l a s k a  was in c o m p l i a n c e  w i t h  s e c t i o n  6(e)

74
of the S t a t e h o o d  Act, and on "anuary 5, 1960, P r e s i d e n t  E i s e n­

howe r  t r a n s f e r r e d  tne a d m i n i s t r a r _ o n  and m a n a g e m e n t  of fish and 

g am e from the federal g o v e r n m e n t  to the S t a t e . ^

In 1975 the legisl at ur e s p l i t  the Board of Fish and Game i n­

to a sev en  m e m b e r  3oard of Fi sh eries and a seven m e m b e r  B oard of 

Game. ch. 206 S LA 1975. T h e  m e m b e r s  of b o t h  boards are req ui r ed  

to be a p p o i n t e d  by the G o v e r n o r  and c o n f i r m e d  by the le gi s l a t u r e  

"wi th ou t regar d to p o l i t i c a l  a f f i l i a t i o n  or g e o g r a p h i c a l  l o c a ti on  

of residence". See sec. 3, ch. 206 SLA 1975.

However, w h a t  the Con gr es s and the l e gi sl a t u r e  p r o h i b i t e d

b y  statute has be en  h o n o r e d  p r i m a r i l y  in the breach. This C o u r t

7 6
m a y  take j u d i c i a l  noti ce  of the fact that for a l m o s t  a q u a r t e r  

of a c e n t u r y  five A l a s k a  go ve r n o r s  ha ve  a p p o i n t e d  persons to the 

B oard b e c a u s e  of t heir i d e n t i f i c a t i o n  w i t h  p a r t i c u l a r  fishing

7 4 / L at te r from F r e d  A. Seat on  to Sam R a y b u r n  (April 27, 1959) 
r e p r i nt e d in H ou se  Hearings, P a r t  XI 413.

7 5 / E x e c u t i v e  O r d e r  No. 10857 (January 5, 1960).

7 6 / T h e  C o u r t  m a y  j u d i c i a l l y  n otice a fact that.is g e n e r a l l y  
k n ow n w i t h i n  the state. A l a s k a  Rule of E v i d e n c e  201(b).

- 4 0 -
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groups, the g e o g r a p h i c a l  a r e a  of the s t a t e  in w h i c h  th ey  reside,

and their v e s t e d  i n t e r e s t  in p a r t i c u l a r  fisheri es . F o r  example,

d u r i n g  the 1983 s e s s i o n  t h e  l e g i s l a t u r e  r e f u s e d  to c o n f i r m  G o v e r -

77
nor S h e f f i e l d ' s  a p p o i n t m e n t s  to the B oa rd  b e c a u s e  a m a j o r i t y  of 

the m e m b e r s  of t*,., l e g i s l a t u r e  w er e of the o p i n i o n  t h a t  the G o v­

er n o r  h a d  n o t  a p p o i n t e d  a n  a d e q u a t e  n u m b e r  of p e r s o n s  to the 

3 o a r d  w h o  r e p r e s e n t e d  s p o r t  f i s hi ng  groups. in response/ the 

G o v e r n o r  has p u b l i c l y  p r o m i s e d  to a p p o i n t  a s p o r t  f i s h e r m a n  from 

F a i r b an k s to the Board.

In s u c h  a p o l i t i c i z e d  e n v i r o n m e n t  for a d m i n i s t r a t i v e  r u l e m a k­

ing, it is s m a l l  w o n d e r  t h a t  the p l a i n t i f f s  * r g u e  that the Board 

was n o t  i m p a r t i a l  w h e n  it d e t e r m i n e d  that t he set g i l l  net f i s h e r y  

in w h i c h  the p l a i n t i f f s  p a r t i c i p a t e d  p r i o r  to the e n a c t m e n t  of the 

s u b s i s t e n c e  s t a t u t e  d o e s  n o t  s a t i s f y  the c r i t e r i a  set forth in 

3 A.A.C. 01.597.

A n d  the p l a i n t i f f s  are c o r r e c t  that a d e l e g a t i o n  of r e g u l a­

tory a u t h o r i t y  to p e r s o n s  w h o  i n d i v i d u a l l y  o r  as m e m b e r s  of a 

g r o u p  h a v e  a d i r e c t  i n t e r e s t  in, or p r e j u d g m e n t  about, the r e g u l a­

tions t h e y  are e m p o w e r e d  to a d o p t  is a v i o l a t i o n  of d u e  p r o c e s s  

of law. P a r t i c u l a r l y ,  w h e n  the l e g i s l a t u r e  has n o t  d e l e g a t e d  

such a u t h o r i t y  p u r s u a n t  to c l e a r  sta nd ar ds  to g o v e r n  its e x e r c i s e . 1

F o r  e x a m p l e  in S t a t e  3d. of D r /  C l e a n e r s  v. T h r l f t - D - L u x

77/ S e e  V ?  3 S e n a t e  Jo ur n al , 13th Lee., 1st Sess. 1233, 
1243-44.

73 A s s u m i n g  that the f i s h e r y  in w h i c h  the p l a i n t i f f s  d e s i r e  
to p a r t i c i p a t e  is not a " s u b s i s t e n c e  use" f i s h e r y  r e g u l a t e d  p u r s u­
an t  to A . 3. I S . O S . 2 5 1 ( b ) , th e n the B o a r d  m a y  a d o p t  or not a d o p t  
w h a t e v e r  r e g u l a t i o n s  "it c o n s i d e r s  a dv is a b l e "  a u t h o r i z i n g  o r  not 
a u t h o r i z i n g  the p l a i n t i f f s  to h a r v e s t  C o o k  I n l e t  s a l m o n  stocks.
See A.S. 1 5 . OS . 221 (a) .



C l e a n e r s , 254 P . 2d 29 (Calif. 1953), the C a l i f o r n i a  S u p r e m e  C o u r t  

s t r u c k  d o w n  a c h e m e  for r e g u l a t i n g  the d r y  c l e a n i n g  i n d u s t r y  in 

C a l i f o r n i a  w h i c h  was  s i m il a r in m a n y  r e s pe ct s  to the s cheme e m p l o y­

ed by the G o v e r n o r  and the le gi sl a t u r e  to r e g u l a t e  fish in g  in 

Alaska.

S i x  of the s e v e n  m e m b e r s  of the P o ar d of D r y  C l e a n e r s  w e r e  

req ui re d to be m e m b e r s  o f  the d r y  c le an i n g  industry. T h e  s t a t ut e  

w h i c h  e s t a b l i s h e d  the b o a r d  also i nc lu d e d  no s t a n da rd s  to g o v e r n  

the board's e x e r c i s e  of r e g u l a t o r y  a uthority. O n e  of the g r o u nd s 

cited by the C o u r t  in s u p p o r t  its d e c i s i o n  i n v a l i d a t i n g  the 

board's a u t h o r i t y  to fix d r y  c l e a n i n g  p r ic es  was that the r e g u l a­

tory s ch em e  e s t a b l i s h e d  by the l e g i s l a t u r e  v i o l a t e d  du e process:

"While the d e l e g a t i o n  of g o v e r n m e n t  a u t h o r i t y  
to an a d m i n i s t r a t i v e  b o d y  is p r o p e r  in some 
i nstances, the d e l e g a t i o n  of a b s o l u t e  l e g i s­
lative d i s c r e t i o n  is not. To av oi d  such a 
r e s u l t  it is n e c e s s a r y  tha t a d e l e g a t i n g  s t a­
tute e s t a b l i s h  an a s c e r t a i n a b l e  s t a n d a r d  to 
g u i d e  the a d m i n i s t r a t i v e  body. H e r e  the s t a­
tute assumes to c o nf er  l e g i s l a t i v e  a u t h o r i t y  
u p o n  those w h o  are d i r e c t l y  i n t e r e s t e d  in the 
o p e r a t i o n  of the r e g u l a t o r y  rule and its pe na l  
p r o v i s i o n s  w i t h  no g ui de  for :he e x e r c i s e  of 
the d e l e g a t e d  autho ri ty ."  254 P .2d at 36.

In s u p p o r t  of that conclusion, the C o u r t  c it ed  C a r t e r  v .

C ar te r C o a l  C o ., 298 U.S. 238, 56 S.Ct. 855, 80 L.Ed. 1160 (1936). 

C arte r i n v a l i d a t e d  a s e c t i o n  of the B i t u m i n o u s  Co al  C o n s e r v a t i o n  

A c t  w h i c h  d e l e g a t e d  large coal p r o d u c er s a u t h o r i t y  to r e g u l a t e  

wages pai d  by s mall p r o d u c e r s  and the n u m b e r  of hours sm a ll  p r o­

ducers c ou ld  r e q ui re  their emp l oy ee s to work. In d o i n g  so, the 

U n i te d St ates S u p r e m e  C o u r t  held:

"The d i f f e r e n c e  b e t w e e n  p r o d u c i n g  coal a nd r e g u­
lating its p r o d u c t i o n  is, of course, fundamental.
The former is a p r i v a t e  activity; the la tter is



n e c e s s a r i l y  a g o v e r n m e n t a l  function, since., 
in. the v e r y  n a t u r e  of things, o ne p e r s o n  m a y  
n ot be i n t r u s t e d  w i t h  the c o w e r " t o  r e c u l a t e ~ 
the bu si ne s s of another, and e s p e c i a l l y  of a 
comp et it or . A n d  a s t a t u t e  w h i c h  a t t e m p t s  to 
c o n f e r  su c h p o w e r  u n d e r t a k e s  an i n t o l e r a b l e  
and u n c o n s t i t u t i o n a l  i n t e r f e r e n c e  w i t h  p e r­
so n a l  l i b er ty  and p r i v a t e  p r o p e r t y . T h e  r e l e­
g a t i o n  is s o " c l e a r l y  arbitrary, a nd so c l e a r­
ly a d e n i a l  of r i g h t s  s a f e g u a r d e d  b y  the d u e  
p r o c e s s  c l a u s e  of the F i f t h  A m e n d m e n t ,  t h a t
it is u n n e c e s s a r y  to d o  m o r e  t h a n  r e f e r  to
d e c i s i o n s  of this c o u r t  w h i c h  f o r e c l o s e  .die
question.'- 56 S.Ct. at 873 (Emphasis added).

Lastly, in G i b s o n  v. 3 e r r v h i l l , 411 Q.S. 564, 93 S.Ct. 1689, 

36 L . E d . 2d 483 (1973), tue G n i t e u  S t ates S u p r e m e  C o u r t  u p h e l d  a 

l ower c o u r t  d e c i s i o n  v n i c h  h e l d  that the A l a b a m a  B o a r d  of O p t o­

me t r y  w a s  so b i a s e d  b y  p r e j u d g m e n t  and p e c u n i a r y  i n t e r e s t  that 

its m e m b e r s  c o u l d  n o t  c o n s t i t u t i o n a l l y  c o n d u c t  h e a r i n g s  on w h e t h e r  

to r e v o k e  the licenses of a g r o u p  of o p t o m e t r i s t s  e m p l o y e d  by a 

p r i v a t e  co mpany. A l t h o u g h  the case turn ed  o n  its o w n  p e c u l i a r  

facts, the l ower c o u r t  o p i n i o n  is i n s t r u c t i v e  w i t h  r e s p e c t  to 

the p l a i n t i f f s '  c l a i m  i n  the i n s t a n t  a p p e a l  in th a t it r e c o g n i z e s

that d u e  p r o c e s s  is v i o l a t e d  e v e n  in s i t u a t i o n s  in w h i c h  it is

d i f f i c u l t  to p r o v e  d e m o n s t r a b l e  bias w i t h  r e s p e c t  to a p a r t i c u l a r  

d e c i si o n:

"The q u e s t i o n  o f  p o s s i b l e  bias of the B o a r d  
m e m b e r s  in this ca sa  is n o t  w h e t h e r  the m e m­
bers are a c t u a l l y  b i a s e d  b u t  w h e t h e r ,  in the
n a t u r a l  c ou rs e  of events, there is an i n d i c a -
tion of a o o s s i b i e  t e m o t a t i o n to a n  a v e r a c e
m a n s i tt in g  as a judcre co try the c as e w i t h
bias ror or a c a m s c  a n v  issue oresent.ed co
h i m . A  ba s ic  e l e m e n t  of j u st i ce  I n  A m e r i c a  
is t h a t  the c o u r t  m u s t  avoid, not o n l y  evil, 
b u t  the a p p e a r a n c e  th er eof." 3 e r r y h l l l  v .
G i b s o n , 331 F. Supp. 122, 125 (D.C. Ala. 1971).

T h e  pl aintiffs' c l a i m  in the i n s t a n t  a p p e a l  is o b v i o u s l y  di f -

4 3



ferent from T h r i f t - D - L u x  C l e a n e r s  and C a r t e r  in that A.S. 16.05. 

221(a) does not m a n d a t e  the a p p o i n t m e n t  of i n d i v i d u a l s  to the 

Board who h a v e  a v e s t e d  i n t e r e s t  in the r e g u l a t i o n s  they adopt. 

However, for a l m o s t  a q u a r t e r  of a century, t r a d i t i o n  has pro d uc ed  

the same result.

If the G o v e r n o r  w e r e  to a p p o i n t  the c o u n s e l  of the C h u g a c h

E l e c t r i c  x^ssociation to the att  -ey s ea t o n  the A l a s k a  P u bl ic

U ti lities Commi ss i on , the p u b li c u p ro ar  w o u l d  be deafeni ng . But 

until the fi ling of this lawsuit, there has b e e n  little public' 

o u t c r y  a b o u t  the Board as f..ve g o ve rn or s h a v e  a p p o i n t e d  fioh 

processors, c o m m e r c i a l  fishermen, sport f i s h i ng  gu ides w i t h  a v e s t -  

ed e c o n o m i c  i n t e r e s t  in the r e g u l a t i o n  of the C o o k  I nl et  fishery, 

p ersons d e s i g n a t e d  to r e p r e s e n t  the in te r e s t s  of f i s h e r m e n  in a 

p a r t i c u l a r  g e o g r a p h i c  a r ea  of the scate, or, m o s t  recently, an 

o f f i c i a l  of a s o u t h c e n t r a l  A l a s k a  sp or t f i s hi ng  o r g a n i z a t i o n  who 

s h o r t l y  a f t e r  his a p p o i n t m e n t  to the B oa r d a p p e a r e d  b e f or e the 

Kenai R iv er  S p o r t  F i s h i n g  A s s o c i a t i o n  and, a c c o r d i n g  to the A n c h­

orage press, told a r o o m  full of s po rt  fishermen:

"Those 10,000 kings a.re w o r t h  more, to m o r e  
people, t ha n all those sockeyes. This gr ou p 
is h e a d e d  to m a k i n g  the Kenai ki ng  the n u m­
ber o n e  p r i o r i t y  and o hell w i t h  the 4.4 
m i l l i o n  sockeyes.

Let's get some mor e  members, in this Kenai 
R i v e r  Sp o rt  Fishing1 A s s o c i a t i o n  and k n o c k  
h e l l  o u t  of them (commercial f i s h e r m e n ) . 
T h at's the o n l y  w a y  it can be done. W e ' v e  
g ot to o r g a n i z e  the 170,000 sports fish in g



p e o p l e  t h a t  live in A n c h o r a g e  and o n  the 
K e na i P e n i n s u l a . " 79

A  r e g u l a t o r y  s c h e m e  w h i c h  p u r p o s e l y  p r o d u c e s  su ch  p r e j u d g m e n t  and

bias is c o n s t i t u t i o n a l l y  flawed.

It v\lso s h o u l d  be no+-ed that in a r e l a t e d  s i t u a t i o n  the leg­

isl a t u r e  has recog.u.zed th ) p r o b l e m  and t ak e n steps to e l i m i n a t e  

it. T h e  l e g i s l a t u r e  has d e l e g a t e d  the B oa r d a u t h o r i t y  

to r e g u l a t e  a ll a s p e c t s  of f i s h i n g  in A l a s k a  w i t h  o n e  exception: 

the r e g u l a t i o n  of e n t r y  in to  m o s t  c o m m e r c i a l  s a l m o n  fisheries. 

T h a t  r e s p o n s i b i l i t y  has b e e n  d e l e g a t e d  to the A l a s k a  C o m m e r c i a l  

F i s h e r i e s  E n t r y  C o m m i s s i o n .  In r e c o g n i t i o n  of p o s s i b l e  b£.s:.& 

p r e j u d g m e n t ,  a nd c o n f l i c t  of interest, A.S. 1 6. 4 3. 05 0 e s t a b l i s h e s  

the f o l l o w i n g  r e q u i r e m e n t s  for a p p o i n t m e n t  to the C om mi ss io n:

T h e  c o m m i s s i o n  s ha ll  c o n s i s t  of three m e m b e r s  
w i t h  a b r o a d  r a n g e  of p r o f e s s i o n a l  experience, 
none of w h o m  has a v e s t e d  e c o n o m i c  i n t e r e s t  in 
an i n t e r i m - u s e  oermit, e n t r y  permit, c o m m e r c i a l  
f i s h i n g  v e s s e l  or gear, or in an y f i sh er y re­
sour c e  c r o c a s s i n g  or m a r k e t i n c  b u s i n e s s .
(Emphasis a d d e d ) .

W h y  the l e g i s l a t u r e  has p u r p o s e l y  e l i m i n a t e d  bias and c o n­

flic t  of i n t e r e s t  in the r e g u l a t i o n  of w h o  m a y  p a r t i c i p a t e  in 

the c o m m e r c i a l  f i s h e r y  w h i l e  at t he s am e time a c t i v e l y  p a r t i c i­

pa t i n g  in the a p p o i n t m e n t  o f  i n d i v i d u a l s  to the 3 o a r d  b e c a u s e  of 

t he ir  bias and c o n f l i c t  o f  i n t e r e s t  is b e s t  e x p l a i n e d  by h i s t o r y  

and p o l i t i c a l  tradition. B u t  h i s t o r y  and t r a d i t i o n  are not a d e­

qu a t e  j u s t i f i c a t i o n  for d e n i a l  of the p la intiffs' r i g h t  to lue

7 9 / Chappell, 3 a t t l e  O v e r  Kenai Kinc S a l m o n  3 r e w s , A n c h o r­
age D a i l y  W e w s , J u l y  29, 1963, at Cl. T h e  a b o v e - c r t e d  q u o t a t i o n  
is not a p a r t  of the R e c o r d  o n  Appeal. It is, however, i n d i ct a-  
tive of the type of r e c o r d  the p l a i n t i f f s  m a y  be able to d e v e l o p  
if their due p r o c e s s  c l a i m  is r e m a n d e d  to the S u p e r i o r  Court.



process of law.

The p l a i n t i f f s  ha ve  r a i s e d  a serious c o n s t i t u t i o n a l  q u e s t i o n  

or first i m p r e s s i o n  which, b e c a u s e  it i nvolves a number of q u e s­

tions of fact, c a n n o t  be a n s w e r e d  b a s e d  on the r e c o r d  in this a p­

peal. But f u n d a m e n t a l  fairness requires that the p l a i n t i f f s  be 

a f f o r d e d  an o p p o r t u n i t y  to p r e s e n t  e v i de nc e in s u p p o r t  of their 

claim.

C o n s eq ue n tl y,  the C o u r t  should c o n s id er  a r t i c u l a t i n g  the 

c o n s t i t u t i o n a l  st an d a r d  p u r s u a n t  to w h i c h  the G o v e r n o r  is r e q u i r e d  

to a p p o i n t  pers on s  to the Board, and then r e m a nd  the plaintiffs' 

due process c l a i m  to the S u p e r i o r  C o ur t  for trial.

F . A.S. 16.05.251(a) A u t h o r i z e s  The  Board Of 
F i s h e ri e s To A d o p t  A  R e g u l a t i o n  E s t a b l i s h­
ing A  " Pe rsonal Use Fishing" C a t e g o r y  F or 
R e g u l a t o r y  P u r p o s e s .

P u r s u a n t  to A.S. 16.05.251(a), at its M a r c h  1982 m e e t i n g  the 

B oard a d o p t e d  a r e g u l a t i o n  w h i c h  e s t ab li sh es  a "p er sonal use f is h­

i n g 1' c a t e g o r y  for r e g u l a t o r y  purposes. 5 A.A.C. 77.001.

The p l a i n t i f f s  n ow argue that A.S. 16.05.251(a) does not

' 80
d e l e g a t e  the Board a u t h o r i t y  to a dopt 5 A.A.C. 77.001. However, 

the p l a i n t i f f s  are s i m p l y  incorrect. This C o u r t  has a l r e a d y  held 

that A.S. 16.05.251(a) is a b r o a d  d e l e g a t i o n  of a u t h o r i t y  to "make 

d e c i s io n s a f f e c t i n g  the u t i l i z a t i o n  of f i sh er y resour ce s " w h i c h  

shou ld  be l i b e r a l l y  c o n s t r u e d  to achieve its i n t e n d e d  purpose. 

Kenai P e n i n s u l a  Fi s he r m a n ' s  C o o p e r a t i v e  A s s ' n  v. S t a t e , s u p r a  at 

903. As long as a p a r t i c u l a r  m e t h o d  of r e g u l a t i o n  is b a se d on

8 0 / See Brief of A p p e l l a n t / C r o s s  Appellee, p. 47-51.



the need to c o n s e r v e  an d d e v e l o p  a p a r t i c u l a r  fishery, the B oa r d 

is e m p o w e r e d  b y  A.S. 16.05.251(a) to adopt it. Id. Con' jquently, 

i t  is d i f f i c u l t  to i d e n t i f y  e v e n  a s c i n t i l l a  of m e r i t  in the 

p lain ti ff s'  a r g u m e n t  to the contrary.

To the e x t e n t  t h e y  o f f e r  one, it appears to be t h a t  the p l a i n­

tiffs do n o t  b e l i e v e  t h a t  the e s t a b l i s h m e n t  o f  a " p e r s o n a l  use 

fishing" c a t e g o r y  is " e s s e n t i a l "  for r e g u l a t o r y  p ur poses. See

A . 5. 1 5 . 0 5 . 2 5 1 ( a ) ( 6 ) .  H o w e ve r,  the Board, a n d  n o t  the p l a i n t i f f s ,  

is the b e s t  j ud ge  of w h a t  is o r  is not "e s se n t i a l "  to the d i s c h a r g e  

of its s t a t u t o r y  r e s p o n s i b i l i t i e s .  A  q u e s t i o n  of fact w i t h i n  the 

B o a rd 's  r e g u l a t o r y  e xp er t i s e .

A n d  the p la in t i f f s '  a r g u m e n t  i,s m e r i t l e s s  o n  a n  evu', .aore 

o b v i o u s  ground. W h a t  c o u l d  be m o r e  "e ssential" th an  e s t a b l i s h i n g  

a r e g u l a t o r y  c a t e g o r y  to e n a b l e  the Board to a d o p t  r e g u l a t i o n s  

a u t h o r i z i n g  the p l a i n t i f f s  to c o n t i n u e  to h a r v e s t  C o o k  I n l e t  

s a l m o n  stocks?

T h e  s u b s i s t e n c e  s t a t u t e  n a r r o w e d  the s t a t u t o r y  d e f i n i t i o n  

of " s u b s i s t e n c e  fishing" to e x c l u d e  fishing w i t h  a se t g i l l  n e t  

for p e r s o n a l  use b y  r e s i d e n t s  of c o mm un it i es  i n  w h i c h

h u n t i n g  and f i s h i n g  is n ot a s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  the

8 1
s o c i a l  and e c o n o m i c  life of the community. ~ C o n s e q u e n t l y , a b s e n t  

the " p e r s o n a l  u s e  fishing" ca te go ry , the B o a r d  is w i t h o u t  a m e t h­

od o l o g y  p u r s u a n t  to w h i c h  to c o n t i n u e  to a u t h o r i z e  f i s h i n g  w i t h  

set g i l l  nets b y  r e s i d e n t s  o f  s u c h  com mu ni ti es . A s s u m i n g  a r g u e n d o



that the p la i nt if fs ' f i sh in g a c t i v i t i e s  are no l onger " s u b s i s t­

ence fishing", the " pe rsonal use fishing" c a t e g o r y  is "essential" 

to provide the p l a i n t i f f s  an o p p o r t u n i t y  to c o n t i n u e  to h a r v e s t  

Co ok  Inlet s a l m o n  stocks.

G. The B o a r d  of Fisheri es ' D e c i s i o n  To A u t h o r i z e
A  " P e r s o n a l  Use" F i s h e r v  In The C e n t r a l D i s t r i c t
Of C o o k  In l et  W h i c h  Targe ts O n Sockeve S a l m o n
Ra ther T h a n  C o h o  S a l m o n  Did N ot V i o l a t e T he
Pl aintiffs' R i g h t  To D u e  Process Of L a w .

The l e g i s l a t u r e  has near p l e n a r y  a u t h o r i t y  to r e g u l a t e  the 

u t i l i z a t i o n  of C o o k  I n l e t  s a l m o n  stocks. A l a s k a  Const, art. VIII 

sec. 2. Prior to the e n a c t m e n t  of the s u b s i s t e n c e  statute^ the 

legi s la tu re  d e l e g a t e d  the B oa rd  its entire r e g u l a t o r y  a u t h o r i t y  

s u b j e c t  only to the r e q u i r e m e n t  tha t  the Board e x e r c i s e  that auth 

o r i t y  in a m a n n e r  c o n s i s t e n t  w i t h  r ec og n iz ed  d u e  p r o c e s s  s t a n­

dards . See H e r s c h e r  v. S t a t e , s u p r a . A s s u m i n g  a r g u e n d o  that the 

plaintiffs' f i s h i n g  a ct iv i t i e s  are "personal u s e  fishing" r a t h e r  

than " s u b s i s t e n c e  fishing", they c o n t in u e to be r e g u l a t e d  b y  the 

Board pu rs ua nt  to A.S. 16.05.251(a) a nd due p r o c e s s  limitations. 

In 1979 the B o a r d  a d o p t e d  r e g ul at io ns  w h i c h  moved, f i sh in g

in the central d i s t r i c t  w i t h  set gi ll  nets for p e r s o n a l  use from

8 2
A u g u s t  1 - S e p t e m b e r  21 to J u n e  23 - A u g u s t  13. The  p u r p o s e

of the change w a s  to m o v e  the •ci s h e r y  off coho s a l m o n  stocks and

onto sockeye s a l m o n  stocks. R e g u l a t i o n s  a d op te d b y  the B o a r d

w h i c h  authorize " p e r so n al  use fishing" in the c e n t r a l  d i s t r i c t

8 3
d ur in g the middle, r a t h e r  than the end, of the summer- are con-



-J.stent w i t h  the 1979 r e g u l a t i o n s .  T h e  3oard's d e c i s i o n

to a d o p t  such r e g u l a t i o n s  was not so tota ll y a r b i t r a r y  as to

34
v i o l a t e  due p r o c e s s  s t a n d a r d s  and the p l a i n t i f f s  d o  not c h a l­

lenge that d e c i s i o n  in this appeal.

H. W it h R e s t e c u  To T h e  P e r s o n a l  Us e  Set G i l l  M e t  
F i s h e r y  W h i c h  T h e  B o a r d  Of Fis he ri e s A u t h o r i z e d  
In T h e ~ S o u t h e r n  D i s t r i c t  Or C o o k  Inlet P r i o r  To 
Th e E n a c t m e n t  O f  T h e  S u b s i s t e n c e  Stat ut e , The'
Board Is A u t h o r i z e d  To D e t e r m i n e  W h e t h e r  T h e  
Fisher*/ Is O r  Is W o t  A  " S u bs is t en ce  Use" F i s h e r y , 
R e g a r d l e s s  Of W h e t h e r  T h e  3i ol oc i c a l  S t a t u s  Of 
The* S a l m o n  S t o c k s  W h i c h  Are T h e  T a rg et  O f  T h e
F i s h e r y  D o e s  O r  Doe s N o t 3 s q u i r e  It To D o  5 o .

T h e  G josund C o u r t  u p h e l d  the v a l i d i t y  of the  c r i t e r i a  a d o p t­

ed b y  the 3oard to i d e n t i f y  " s u b s i s t e n c e  uses" o f  C o o k  I n l e t  s a l­

m o n  stocks, but  t h e n  i n e x p l i c a b l y  h e l d  that the B o a r d  is p r o h i b i t­

ed f r o m  a p p l y i n g  the c r i t e r i a  to the p e r s o n a l  u s e  s e t  g i l l  n e t  

f i s h e r y  w h i c h  it a u t h o r i z e d  p r i o r  to the e n a c t m e n t  of the s u b s i s t­

ence statu te  u n t i l  s u c h  t i m e  as it is req ui r ed  to do so to p r e v e n t  

o v e r f i s h i n g  of t h e  s a l m o n  s t o c k s  w h i c h  are the t a r g e t  of the f i s h­

ery. However, suer, a r e s u l t  m i s c o n s t r u e s  the n a t u r e  of the G j o s u n d  

p la in t i f f s '  i n t e r e s t  in C o o k  Ini-et s a l m o n  stocks a n d  sets a d a n g e r­

ous p r e c e d e n t  f o r  the r e g u l a t i o n  of h u n t i n g  and f i s h i n g  i n  Alas ka .

T h e  Court's d e c i s i o n  i m p l i c i t l y  assumes th at  " c o n s e r v a t i o n "  

is the sole p u r p o s e  o f  the B o a r d 's r e g u l a t i o n  of the h a r v e s t  of 

A l a s k a 's fishery r e s o u r c e s . T h e  C o u r t  ignores t h e  3 o a r d 's c o - e q u a l

3 4 / In r e a c h i n g  this result, it is i m p o r t a n t  to d i f f e r e n t i a t e  
b e t w e e n  u n f a i r n e s s  a n d  " f u n d a m e n t a l "  unfairness. O n l y , t h e  latte r 
is a c o n s t i t u t i o n a l  v i o l a t i o n .  B e c a u s e  m a n y  q u e s t i o n s  of fact 
r e l a t i n g  to f i s h e r y  m a n a g e m e n t  are so close and so complex, it is 
p a r t i c u l a r l y  i m p o r t a n t  th at  the 3 o a r d  b e  c o m po se d  o f  s e v e n  t r u l y  
i m p a r t i a l  persons. It is e x t r e m e l y  d i f f i c u l t  for thi s  o r  any o t h e r  
C o u r t  to s u b s t i t u t e  its j u d g m e n t  for th at  of the B o a r d  w i t h  r e s p e c t  
to m o s t  d e c i si on s i n v o l v i n g  q u e s t i o n s  of fact.



r e s p o n s i b i l i t i e s  to f a c i l i t a t e  the "utilization" and " d e v e l o p­

ment" of fish stocks. A.S. 1 6.05.221(a). See als o Kenai P e n i n­

sula Fis herman's C o o p e r a t i v e  A s s ' n  v. S t a t e , s u p r a .

T he a l l o c a t i o n  of the h a r v e s t a b l e  surplus of fish stocks 

a mong c o mp eting g r o u p s  of f i s h e r m e n  can have a p r o f o u n d  s o c i a l  

and e c o n o m i c  effect. As p o p u l a t i o n  growth, new settlement, and 

e c o n o m i c  change o c cu rs , w h e t h e r  a p ar ti c u l a r  a l l o c a t i o n  of the

h a r v e s t a b l e  surplus of a p a r t i c u l a r  fish s ,:ock doe s or does not
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p r o v i d e  the " m a x i m u m  ben ef it " to all the p e o p l e  of A l a s k a  m a y  

also change. A n d  for b e t t e r  or for worse, the legislature, has 

d e l e g a t e d  r e s p o n s i b i l i t y  for m a k i n g  such i m p o r t a n t  d e c i s i o n s  to 

the Board.

But the C o u r t ' s  d e c i s i o n  assumes that once the B o ar d has

a l l o c a t e d  the h a r v e s t a b l e  surp lu s  of a p a r t i c u l a r  fish stock to

a p a r t i c u l a r  g r o u p  of fishermen, those fi s he r m e n  a c qu i re  some

type of vested i n t e r e s t  in the h a r v e s t  of the s t o c k  w h i c h  can

be r e d uc e d or e l i m i n a t e d  o n l y  if "conservation" c o n s i d e r a t i o n s  so

require. Such a r e s u l t  ignores two i m p o rt an t  d e c i s i o n s  b y  this

Court. A n d  if a f f i r m e d  in this appeal, wil l w r e c k  h a v o c  o n  the

lec ' i l a t u r e 1 s and the Boar d' s r e s p o n s i b i l i t y  to a d v a n c e  the "u.tili-
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zation" and "develo pm e nt " of A l a s k a ' s  fishery resources.

3 5 / A laska C onst, art. VIII, sec. 2 (The l e g i s l a t u r e  sha.’V 
p r o v i d e  for the u t i l i z a t i o n ,  dev el op me nt ,  and c o n s e r v a t i o n  of a__ 
n a t u ra l resources b e l o n g i n g  to the S ta te . . . f o r  the m a x i m u m  b e n e f i t  
of its p e o p l e .).

3 6 / The l e g i s l a t u r e ' s  and the Board of G a m e ' s  r e s p o n s i b i l i t y  
to advance the " u t il iz at i on " and "development" of A l a sk a' s game 
o o ou la ti o ns  w ou ld  al s o be s i m i l a r l y  compromised. C o m p a r e  A.S. 
16.05.221(a) and .251(a) w i t h  A.S. 16.05.221(b) and .255(a).
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T h e  d e c i s i o n  o f  t h e  G j o s u n d  C o u r t  is s q u a r e l y  o p p o s e d  to

t h e  o p i n i o n  of  this C o u r t  i n  H e r s c h e r  v. S t a t e , s u p r a , t h a t  the 

o n l y  l i m i t a t i o n  o n  the l e g i s l a t u r e ' s  a u t h o r i t y  to r e g u l a t e  (or 

e l i m i n a t e )  t h e  h a r v e s t  o f  a f i s h  s t o c k  o r  g a m e  p o p u l a t i o n  is t h a t  

i m p o s e d  b y  d u e  p r o c e s s :

" I t  is t r u e  t h a t  t h e  s t a t e  has t h e  r i g h t  to d i r e c t  
t h e  u s e  o f  i t s  n a t u r a l  r e s o u r c e s ,  i n c l u d i n g  f i s h  
a n d  g a m e .  W e  r e c o g n i z e  t h a t  t h e r e  is a d i f f e r e n c e  
b e t w e e n  t h e  s t a t e ' s  p l e n a r y  c o n t r o l  o v e r  t h e  n a t­
u r a l  r e s o u r c e s  a n d  t h e  t a k i n g  a w a y  o f  a f o r m e r l y  
g r a n t e d  s t a t e  l i c e n s e .  T h e  s t a t e ' s  p o w e r  o v e r  n a t­
u r a l  r e s o u r c e s  is s u c h  t h a t  i t  c o u l d  e n t i r e l y  e l i m -  
i n a t e  t h e  r o l e  o f  h u n t i n g  g u i d e s ,  a n d  n o  p r o b l e m  
o f  d u e  p r o c e s s  w o u l d  ar i s e .  H o w e v e r ,  w h e n  the 
s t a t e  d e c i d e s  to p e r m i t  the h a r v e s t i n g  or its f i s h  
a n d  g a m e , a n d  in so  d o i n g  so p e r m i t s  c h e  i s s u a n c e  
or  h u n t i n g  g u i d e  l i c e n s e s , t h e n  p r o b l e m s  o f  d u e  
p r o c e s s  d o  a r i s e  w h e n  the i n d i v i d u a l ,  r a t h e r  t h a n  
the c r o u p  as a w h o l e ,  is a r r e c t e a . A t  t h a t  p o i n t  
the c o n s i d e r a t i o n  is w h e t h e r  the s t a t e ' s  p r o c e­
d u r e s  i n  t a k i n g  the p r o p e r t y  r i g h t  i n  the i n d i v i­
d u a l  's g u i d e  l i c e n s e  c o m p o r t e d  w i t h  d u e  p r o c e s s  
r e q u i r e m e n t s . "  563 P . 2d a t  1003. ( E m p h a s i s  a d d e d ) .

S i m i l a r l y ,  i n  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e ,  As  .'n 

v. S t a t e , s u p r a , t h i s  C o u r t  u p h e i d  t h e  3 o a r d ' s  a u t h o r i t y  to r e­

a l l o c a t e  c e r t a i n  C o o k  I n l e t  s a l m o n  s t o c k s  f r o m  c o m m e r c i a l  to 

s p o r t  f i s h e r m e n .  T h e  d e c i s i o n  o f  t h e  G j o s u n d  C o u r t  p r e c l u d e s  

t h a t  r e s u l t  a b s e n t  a s h o w i n g  o f  n e c e s s i t y  r e l a t e d  s o l e l y  to " c o n­

s e r v a t i o n "  .

T h e  G j o s u n d  h o l d i n g  is b a d  law, w o r s e  p u b l i c  p o l i c y ,  and, 

c o n s e q u e n t l y ,  t h e  S u p e r i o r  C o u r t ' s  d e c i s i o n  s h o u l d  b e  r e v e r s e d .



C O N C L U S I O N

T h e  M a d i s o n  a n d  G j o s u n d  p l a i n t i f f s  i n i t i a t e d  t h i s  l i t i g a­

tio n  b e c a u s e  t h e y  w a n t  to h a r v e s t  the s a m e  C o o k  I n l e t  s a l m o n  

s t o c k s  in  the s a m e  m a n n e r  a n d  i n  the s a m e  p l a c e s  a l o n g  the 

s h o r e l i n e  of the c e n t r a l  a n d  s o u t h e r n  d i s t r i c t s  o f  the K e n a i  P e n­

i n s u l a  as t h e y  d i d  p r i o r  to the e n a c t m e n t  o f  the s u b s i s t e n c e  

s t a t u t e .  A l t h o u g h ' A F N  is s y m p a t h e t i c  to the p l a i n t i f f s '  

goal, A F N  i n t e r v e n e d  i n  M a d i s o n  b e c a u s e  o f  its c o n c e r n  a b o u t  the 

p u b l i c  p o l i c y  i m p l i c a t i o n s  of  the i s s u e s  r a i s e d  i n  the p l a i n t i f f s ' 

p l e a d i n g s  a n d  r e q u e s t e d  this C o u r t  for a n  o p p o r t u n i t y  to p a r t i c i­

p a t e  as a m i c u s  c u r i a e  i n  the G j o s u n d  a p p e a l  b e c a u s e  of  its c o n c e r n  

a b o u t  the p u b l i c  p o l i c y  i m p l i c a t i o n s  of  the p o r t i o n  o f  the S u p e r­

io r  C o u r t ' s  d e c i s i o n  n o w  u n d e r  r e v i e w .  T e n s  o f  t h o u s a n d s  o f  

A l a s k a n s  w h o  l i v e  i n  the b u s h  w i l l  be e f f e c t e d  b y  t h e  C o u r t ' s  

d e c i s i o n  i n  this case.

B e c a u s e  t h e  i s s u e s  r a i s e d  i n  this c o n s o l i d a t e d  a p p e a l  are 

so i m p o r t a n t ,  this C o u r t  s h o u l d  b e  c a r e f u l  to d i f f e r e n t i a t e  b e­

t w e e n  the g o v e r n m e n t a l  o b j e c t i v e  t h e  l e g i s l a t u r e  i n t e n d e d  to 

a c h i e v e  w h e n  i t  e n a c t e d  t h e  s u b s i s t e n c e  s t a t v t e ,  a n d  t h e  B o a r d ' s  

i m p l e m e n t a t i o n  o f  t h e  s t a t u t e .  A l t h o u g h  t h e  c r i t e r i a  d e v e l o p e d  

by  the B o a r d  to i d e n t i f y  " s u b s i s t e n c e  u s es" of C o o k  I n l e t  s a l m o n  

s t o c k s  are c o n s i s t e n t  w i t h  A.S. 1 6 . 0 5 . 2 5 1 ( b )  a n d  A. S .  1 6 . 0 5 . 9 4 0  

(26), the B o a r d ' s  a p p l i c a t i o n  o f  the c r i t e r i a  to t h e  f i s h e r y  in 

w h i c h  the M a d i s o n  p l a i n t i f f s  p a r t i c i p a t e d  p r i o r  to t h e  e n a c t m e n t  

of the s u b s i s t e n c e  s t a t u t e  m a y  o r  m a y  n o t  h a v e  b e e n  m a d e  in  a



m a n n e r  c o n s i s t e n t  w i t h  d u e  p r o c e s s  r e q u i r e m e n t s .  If i t  w a s  

not, t h e  r e a s o n  m a y  n o t  b e  t h e  f u n d a m e n t a l  u n f a i r n e s s  o f  any 

p a r t i c u l a r  B o a r d  d e c i s i o n  as m u c h  as the l a c k  of  i m p a r t i a l i t y  

b y  the m e m b e r s  o f  t h e  B o a r d  as a w h o l e  w h i c h  the l e g i s l a t u r e  a n d  

f i v e  A l a s k a  g o v e r n o r s  h a v e  p u r p o s e l y  e n c o u r a g e d .

F o r  a l l  t h e  r e a s o n s  s e t  f o r t h  ab o v e ,  t h e  A l a s k a  F e d e r a t i o n  

o f  N a t i v e s  r e s p e c t f u l l y  r e q u e s t s  t h a t  the h o l d i n g s  o f  the M a d i s o n  

C o u r t  b e  a f f i r m e d ,  t h a t  t h e  h o l d i n g  o f  the G j o s u n d  C o u r t  w h i c h  is 

the s u b j e c t  o f  t h i s  a p p e a l  b e  r e v e r s e d ,  a n d  t h a t  t h e  M a d i s o n  

p l a i n t i f f s '  c l a i m  t h a t  t h e  c o m p o s i t i o n  o f  the 3 o a r d  of  F i s h e r i e s  

v i o l a t e s  t h e i r  r i g h t  to d u e  p r o c e s s  it law b e  r e m a n d e d  to the 

S u p e r i o r  C o u r t  f o r  trial.

DATED: D e c e m b e r  27, 1983

f/ »

D o n a l d  C. M i t c h e l l  
A t t o r n e y  f o r  I n t e r v e n o r /  

A m i c u s  C u r i a e
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CONSTITUTIONAL PROVISIONS, STATUTES 
-  AND REUUL"ATIl>'N5“5EUIET3 UPON----

Constitutional Provisions

U.S. Constitution, Fourteenth Amendment, Section 1, provides:

"...nor shall any state deprive any person of life, 
liberty, or property without due pr cess of law..."

Alaska Constitution, Article 1, Section 1, provides:

Uniform application. Laws and regulations governing 
the use or disposal of natural resources shall apply 
equally to all persons s i m i l a r l y  situated with 
reference to the subject matter and purpose to be 
served by the law and regulations.

Alaska Constitution, Article 1, Section 7, provides:

"No person shall be deprived of life, liberty, or 
property without due process of law."

Statutes

Alaska Statute 16.05.050 (9) reads:

"Powers -nd duties of the commissioner: The
Commissioner has, but not by way of limitation, the 
following powers and duties:

(9) Administrative, budgeting, and fiscal powers;

AS 16.05.090 states:

(a) The commissioner may, with the approval of the 
governor, establish a departmental division of 
commercial fishe ies, a der a_tmental division of sport 
fisheries, a departmental division of game, and other 
departmental divisions as are necessary.

(b) The commissioner shall establish a departmental 
division of fisheries rehabilitation, enhanc ment and 
development

(c) There is established in the Department of Bith and 
Game a section of subsistence hunting and fishing.

AS 16.05.094 states:



D uties of section of s u b s i s t e n c e  hunting and fishing. 
The section of subsistence h u n ting and fishing shall

(1 ) compile existing data a n d  conduct studies to gather 
information, including d a t a  from s ubsistence users, on 
all aspects of the role of subsis t e n c e  h u n t i n g  and 
fishing in the lives of t h e  residents of the state;

(2 ) q u a n t i f y  the amount, n u t r i t i o n a l  value, and extent 
of d e p e n d e n c e  on food a c q u i r e d  through subsistence 
h u n ting and fishing;

(3) make information g a t h e r e d  available to the public, 
a p p r o p r i a t e  agencies, and o t h e r  o r g a n i z e d  bodies;

(4) assist the department, the Board of Fisheries, and 
the Board of Game in d e t e r m i n i n g  w h a t  uses of :'ish and 
game, as w e l l  as which u s e r s  and what, methods, should 
be termed subsistence uses, users, and methods;

(5) eva l u a t e  the impact of state and federal laws and 
regula t i o n s  o n  subsistence h u n t i n g  and fishing and, 
w h e n  c o r r e c t i v e  action is indicated, make 
r e c o m m e n d a t i o n s  to the d e p a r t m e n t ;

(6 ) make recommendations to the Board of Game and the 
Board of Fisheries r e g a r d i n g  adoption, a m e n d m e n t  and 
re p e a l  of regulations a f f e c t i n g  s ubsistence hunting and 
fishing;

(7) p a r t i c i p a t e  with other d i v i s i o n s  in the preparation 
of statewide and regional m a n a g e m e n t  plans so that 
those plans reorganize and i n c o r p o r a t e  the needs of 
subsi s t e n c e  users of fish a n d  game.

A S  16.05.221 states:

Boards of Fisheries and Game.

(a) For p u r p o s e s  of the c o n s e r v a t i o n  and d e v e l o p m e n t  of 
the fishery resources of t h e  state, there is created 
the Board of Fisheries c o m p o s e d  of seven merber 
a ppointed by the governor, s u b j e c t  to c o n f i r m a t i o n  by a 
majority of the members of t h e  legislature in joint 
session. The appointed m e m b e r s  -»hall be residents of 
the state ai:d shall be a p p o i n t e d  w i t hout re g a r d  to 
political a ffiliation or g e o g r a p h i c a l  l o cation or 
residence. The c o m m i ssioner is not a m e m b e r  cf the 
Board of Fisheries, but s h a l l  be ex officio secretary.

A S  I6.05.09& stares:

A S  1 6 . 0 5 . 2 4 1  s t a t e s :
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"Powers excluded. The b o a r d s  have regulation making 
powers as set out in this chapter, but do not have 
administrative, budgeting, or fiscal powers.'

A l a s k a  Statute 16.05.251, which states:
"(a)The Board of Fisheries may make regulations it 
considers advisable in a c c o r d a n c e  with the 
Administrative Procedures A c t  for

(1) setting apart fish r e s e r v e  areas, refuges and 
sanctuaries in the waters o f  the state over w hich it 
has jurisdiction, subject t o  the approval of the 
legislature;

(2) establishment of opena d n  closed seasons and areas 
for the taking of fish;

(3) setting quotas and bag limits on the taking cf 
fish;

(4) establishment of the m e a n s  and methods employed in 
the pursuit, capture and t r a s p o r t  of fish;

H  ( 5, establishment of m a r k i n g  and identification
requirements for means u s e d  in pursuit, capture and 
transoort of fish;

(6) classifying as commercial fish, sport fish or 
predators or other categories essential for regulatory

(7) engaging in biological research, watershed and 
habitat improvement, fish management, protection, 
propagation and stocking;

(8) investigating and d e t e r m i n i n g  the extent and effect 
of disease, predation, and competition among fish in 
the state, exercising c o n t r o l  measures considered 
necessary to the resources o f  the state;

(9) entering into cooperative agreements with 
educational institutions a n d  state, federal, or other 
agencies to promote, fish research, a m a n g e m e n i , 
education and information a n d  to train men fo: fish 
management;

(10) prohibiting and regulating the live capture, 
possession, transport, or r e l e a s e  of native or exotic 
fish or their eggs,-

(11) establishing seasons, areas, quotas and methods of 
harvest for aquatic plants;

V l l



(1 2 ) e s t a b l i s h m e n t  of the times and dates during which 
the issuance of fishing licenses, permits and 
r e g i s t r a t i o n s  and the t r a n s f e r  of permits and 
regist r a t i o n s  between r e g i s t r a t i o n  areas is allowed; 
however, this paragraph d o e s  not apply to permits

issued or transferred u n d e r  AS 16.43.010 - 16.43.380.

(b) The B o ard of Fisheries shall adopt r e g u l a t i o n s  in 
a cc o r d a n c e  w i t h  the A d m i n i s t r a t i v e  Proce d u r e  A c t  (AS
44.62.010 - AS 62.650) p e r m i t t i n g  the taking of fish 
for s u b s i s t e n c e  uses u n l e s s  the board determines, in 
accordance w i t h  the A d m i n i s t r a t i v e  Procedure Act, that 
a d o p t i o n  of such r e g u l a t i o n s  will jeopardize or 
interfere w i t h  the m a i n t e n a n c e  of fish stocks on a 
s ustained y i eld basis. W h e n e v e r  it is n e c e s s a r y  to 
restrict the taking of f i s h  to assure the m a i n t e n a n c e  
of fish stocks on a s u s t a i n e d  yield basis, or to assure 
the c o n t i n u a t i o n  of s u b s i s t e n c e  uses of such resources, 
subsistence use shall be t h e  priority use. If further 
r e s t r i c t i o n  is necessary,, the b o ard shall establ su 
r e s t r ictions and limita t i o n s  on and priorites f. ,r the 
consum p t i v e  uses on the b a s i s  ^f the following 
criteria;

(1 ) c u s t o m a r y  and d i r e c t  depen«j*r/ • ..7- ^ne
res o u r c e  as the m a i n s t a y  of o n e :?i 'velxkood;

(2 ) l o cal residency; and

(3) availability of a l t e r n a t i v e  resources.

A S  16.05.940 (17) states;

(17) "subsistence fishing" means the taking, fishing 
for, or p o s s e s s i o n  of fish, shellfish, or o t her 
fisheries resources for s u b s i s t e n c e  use w i t h  gill 
net,seine, f i s h  wheel, l o n g  line, or o t h e r  means 
d e f i n e d  by  the Board of Fisheries;

A S  16.05.940.(26) states:

(26) " s u b s istence uses" m e a n s  the c u s t o m a r y  a n d  
tradit i o n a l  uses in A l a s k a  of wild, r e n e w a b l e  
resources for direct p e r s o n a l  or iamily c o n s u m p t i o n  as 
food, shelter, fuel, c l o t h i n g ,  too.'.s, or 
transportation, for the m a k i n g  and selling of 
h a n d i c r a f t  articles out of n o n e d i b l e  b y - p r o d u c t s  of 
fish and w i l d l i f e  r e s o u r c e s  taken for p e r s o n a l  or 
family consumption, and f o r  the c u s t o m a r y  trade, bar e. 
or sharing for personal o r  family consumption; for the 
purposes of this paragraph, "family" m e ans all persons

V l i l
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related by blood, marriage, or adoption, and any p e r s o n  
living w i t h i n  the h o u s e h o l d  on a p e r m a n e n t  basis.

AS 16.20.010 states:

The l e g i s l a t u r e  r e c o g n i z e d  that

(1 ) the s tate has j u r i s d i c t i o n  over all fish and game 
in the state e x c e p t  in those areas where it has 
a s s e n t e d  to f e d e r a l  control;

(2 ) the s t ate ahs not a s s e n t e d  to federal c o n trol of 
fish and g a m e  in those areas w h i c h  were, set a part as 
N a t i o n a l  B i r d  and W i l d l i f e  Refuges w hile the state was 
a Un i t e d  St a t e s  territory;

(3) special r e c o g n i t i o n  of the v a lue to the state and 
the n a t i o n  of areas of u n s p o i l e d  h a b i t a t  and the game 
c h a r a c t e r i s t i c  to it wi l l  be d e m o n s t r a t e d  by 
d e s i g n a t i n g  as state game refuges those federal lands 
w h c i h  w e r e  N a t i o n a l  Bird and W i l d l i f e  Refuges or Ranges 
at the time that A l a s k a  ach i e v e d  statehood.

AS 1 6 . 2 0.020 states:

Purpose. The p u r p o s e  of this c h a pter is to p r o t e c t  and 
p r e s e r v e  the n a t u r a l  h a b i t a t  and game p o p u l a t i o n  in 
c e r t a i n  d e s i g n a t e d  areas of the state.

AS 62.020 states:

A u t h o r i t y  to adopt, administer, or enforce regulations. 
E x c e p t  for the a u t h o r i t y  c o n f e r r e d  upon the l i e u t e n a n t  
g o v e r n o r  in AS 44.62.130 - 44.62.170, AS 44.62.010 - AS 
4 4.62.320 do not c o n f e r  a u t h o r i t y  upon or a u g m e n t  the 
a u t h o r i t y  of a state agency to adopt, administer, or 
e n f orce a regul a t i o n .  To be effective, each r e g u l a t i o n  
a d o p t e d  m u s t  be w i t h i n  the scope of a u t h o r i t y  c o n f e r r e d  
and in a c c o r d a n c e  w i t h  standards p r e s c r i b e d  by other 
p r o v i s i o n s  of law.

AS 44.62.030 states:

C o n s i s t e n c y  b e t w e e n  r e g u l a t i o n  and sta u e. If, by 
express or i m p l i e d  terms of of a statute, a state 
agency has a u t h o r i t y  to adopt r e g u l a t i o n s  to implement, 
interpret, ma k e  s p ecific or o t h e r w i s e  c arry out the 
p r o v i s i o n s  of the statute, no r e g u l a t i o n  a d o p t e d  is 
v a l i d  or e f f e c t i v e  un l e s s  c o n s i s t e n t  wi t h  the statute 
and r e a s o n a b l y  n e c e s s a r y  to carry out the p u r pose of 
the statute.

AS 44.62.310 states:



A g e n c y  m e e t i n g s  public, (a) All m eetings of a 
l e g i s l a t i v e  body, of a board of regents, or of an 
a d m i n i s t r t i v e  body, board, commission, committee, 
subcommittee, authority, council, agency, or o t her 
o r g anization, including subordinate units of the above 
groups, or the state or any of its p o l i t i c a l  
subdivisions, including but not limited to 
mu n i c i p a l i t i e s ,  boroughs, school boards, and all other 
boards, agencies, assembl es, councils, d e p a r tments, 
divisions, bureaus, commis s i o n s  or o rganizations, 
a d v i s o r y  or otherwise, of the state of local g o v e r n m w n t  
suppo r t e d  in w h o l w  or in part by public m o n e y  or 
au t h o r i z e d  to spend public mun y, are op » n  to the 
public ex c e p t  as o t h e r w i s e  provided by this section. 
Ex c e p t  w h e n  v o i c e  votes ar' authorized, the vote shall 
be c o n d u c t e d  in such a manner that the public may kn o w  
the vote cf each persons entitled to vote. This 
section does not apply to any votes r e q u i r e d  to be 
t a ken to o r g a n i z e  the a f o r e - m e n t i o n e d  bodies.

(b) If e x c e p t e d  subjects are to d i s c u s s e d  at a meeting, 
the m e e t i n g  m u s t  first be convened as a pu b l i c  m e e t i n g  
and the q u e s t i o n  of h o l ding an executive s e s s i o n  to 
discuss m a t ters that come wi t h i n  the e x c e p t i o n s  
c o n t a i n e d  in (c) of this section shall be d e t e r m i n e d  by 
a maj o r i t y  vote of the body. No subjects may be 
c o n s i d e r e d  at the execu t i v e  session except tho_e 
m e n t i o n e d  in the motion c a l l i n g  for the e x e c u t i v e  
session un l e s s  a u x i l i a r y  to the m a i n  question. No 
a c i o n  may be taken at the executive session.

(c) The f o l l o w i n g  ex c e p t e d  subjects may be d i s c u s s e d  
in an e x e c u t i v e  session:

(1 ) matters, the immediate knowledge of w h i c h  
w o u l d  c l e a r l y  have an adverse effect upon the 
finances of the g o v e r n m e n t  unit;

(2 ) subjects that tend to prejudice the r e p u t a t i o n  
and c h a r a c t e r  of any person, pro v i d e d  the p e r s o n  
may r e q u e s t  a public discussion;

(3) m a t t e r s  w h i c h  by law, municipal charter, or 
or d i n a n c e  are r equired to be confidential.

(d) This s e c t i o n  does not apply to
(1 ) j udicial or q u a s i - j u d i c i a l  bodies w h e n  hold i n g  
a m e e t i n g  solely to make a dec i s i o n  in an 
a d j u d i c a t o r y  proceeding;

(2 ) juries;

(3) pa r o l e  or pardon boards;

(4) m e e t i n g s  of a hos p i t a l  m e d ical staff; of
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(5) m e e t i n g s  of the g o v e r n i n g  body or anv 
c o m m i t t e e  of a hos p i t a l  wh e n  h o l d i n g  a m e e t i n g  
solely to act upon m a t t e r s  of prof e s s i o n a l
q u a l i f i c a t i o n s ,  p r i v i l e g e s  or discipline.

(e) R e s o n a b l e  public notice shall be g i v e n  for all 
meetings r e q u i r e d  to be op e n  under this section.

(f) A c t i o n  t a ken c o n t r a r y  to this section is void.

AS 44.62.312 states:
State po l i c y  r e g a r d i n g  meetings.

(a) It is the p o l i c y  of the state that

(1) the g o v e r n m e n t a l  units m e n t i o n e d  in AS 
44.62.310(a) e x ist to aid in the c o n d u c t  of the 
peo p l e ' s  business;

(2) It is the intent of the law that a c t ions of 
these u nits be taken o p e n l y  and that the 
d e l i b e r a t i o n s  be c o n d u c t e d  openly;

(3) The people of this state do not yield 
their s o v e r i e g n i t y  to the agencies w h ^ c h  serve 
them;

(4) the people, in d e l e g a t i n g  authority, do not 
give t h e i r  public s ervants the right to d e c i d e  
w h a t  is good for the people to k n o w  and w h a t  is 
not go o d  for them to know;

(5) The p e ople's r i ght to re m a i n  informed shall 
be p r o t e c t e d  so that they may retain cont r o l  over 
the i n s t r u m e n t s  they have created.

(b) AS 44.62.310(c)(1) shall be c o n s t r u e d  
n a r r o w l y  in o r d e r  to e f f e c t u a t e  the policy stated 
in (a) of this section and avoid u n n e c e s s a r y  
e x e c u t i v e  sessions.

R egulations

5 AAC 01.597 states:
C H A R A C T E R I S T I C S  OF S U B S I S T E N C E  FISHERIES, (a) The Board 
of F i s h eries finds that c e r t a i n  c u s t o m a r y  and 
t r a d i t i o n a l  p r a c t i c e s  and pro c e d u r e s  a s s o c i a t e d  w i t h  
the u t i l i z a t i o n  of fish in the Cook Inlet A r e a  can be 
used to i d e n t i f y  s u b s i s t e n c e  uses. B a s e d  on t e s t i m o n y  
to the board, the f o l l o w i n g  c h a r a c t e r i s t i c s  are those 
that should be e v a l u a t e d  in the i d e n t i f i c a t i o r  of 
s u b s i s t e n c e  fisheries:

(1 ) a long-term, stable, r e l i a b l e  p a t t e r n  of use and 
dependency, e x c l u d i n g  i n t e r r u p t i o n  g e n e r a t e d  by o u t side 
circ u m s t a n c e s ,  a.g. r e g u l a t o r y  action or f l u c t u a t i o n s

X I



in resource abundance;

(2) a use pattern established by an identified 
community, subcommunity or group having preponderant 
concentrations of persons showing past use;

(3) a use pattern associated with specific stocks and 
sea so ns ;

(4) a use pattern based on the most efficient and 
productive gear and economical use of time, energy and 
money;

(5) a use pattern occurring in reasonable geographic 
proximity to the primary residence of the community, 
group or individual;

(6) a use pattern occurring in locations with easiest 
and most direct access to the resources;

(7) a use pattern which includes a history of 
traditional modes of handling, preparing and storing 
the product without precluding recent technological 
ad va nc es ;

(8) a use pattern which includes the intergenerational 
transmission of activities and skills;

(9) a use pattern in which the effort and products are 
distributed on a community and family basis including 
trade, bartering, sharing and gift-giving; and

(10) a use pattern which includes reliance on 
subsistence taking of a range of wild resources in 
proximity to the community or primary residence.

(b) The board will identify established geographic 
communities which -ay be participating in a subsiscence 
system. The boa.. l tnen apply all of the
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c h a r a c t e r i s t i c s  in (a) of this s e c tion to the
c o m m u n i t i e s  and to s u b c o m m u n i t i e s ,  groups and
i n d i v i d u a l s  w i t h i n  the c o m m u n i t i e s  to d e t e r m i n e  w h i c h
uses are c u s t o m a r y  and t r a d i t i o n a l  and therefore, w h i c h
c o m m u n i t i e s  are e l i g i b l e  for the s u b s i s t e n c e  priority.

(c) For p u r p o s e s  of this section, a " c ommunity" is 
g e n e r a l l y  c o n s i d e r e d  to be several h o u s e h o l d s  of 
fu l l - t i m e  r e s i d e n t s  who all reside in a s p ecific 
g e o g r a p h i c  a r e a  b e c a u s e  of c o m m o n  interests.

5 AAC 77.001 states:

INTENT AND A P P L I C A T I O N  OF THIS CHAPTER.

(a) The B o a r d  of F i s h e r i e s  finds that

(1 ) b e f o r e  the e n a c t m e n t  of the state's 
s u b s i s t e n c e  p r i o r i t y  law in ch. 151, SLA 1978, an 
i n d i v i d u a l  c o u l d  fulfull his per s o n a l  use needs 
for f i s h  u n d e r  s u b s i s t e n c e  fishing regulations,

(2 ) the state's s u b s i s t e n c e  p r i o r i t y  law c h a n g e d  
the d e f i n i t i o n  of s u b s i s t e n c e  in a m a n n e r  t h a t  now 
p r e c l u d e s  some i n d i v i d u a l s  from p a r t i c i p a t i n g  in 
c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  f i s h e r i e s  
and e f f i c i e n t l y  h a r v e s t i n g  fish for their p e r s o n a l  
use;

(3) t h e r e  p r e s e n t l y  are areas of the state w i t h  
h a r v e s t a b l e  s u r p l u s e s  of fish in excess of both 
s p a w n i n g  e s c a p e m e n t  needs and p r e s e n t  levels of 
sub s i s t e n c e ,  c o m m e r c i a l  and sport uses; and

(4) it is n e c e s s a r y  to e s t a b l i s h  a n e w  f i s h e r y  
c l a s s i f i e d  a r "personal use" b e c ause

(A' since the sale of fish is not appropriate 
or permissible, this fishery cannot be 
classified as commercial;

(B) since the use is not a rural c u s t o m a r y
a n d  t r a d i t i o n a l  use this f i s h e r y  c a n n o t  be
c l a s s i f i e d  as subsistence; and

(C) since the ge a r  for this f i s h e r y  is o ften 
d i f f e r e n t  from that h i s t o r i c a l l y  a s s o c i a t e d
w i t h  s p o r t  fishing, this f i s h e r y  sh o u l d  not
be c l a s s i f i e d  as a sport fishery, to p r e v e n t  
c o n f u s i o n  a m o n g  the public.

(b) It is the intent of the b o ard that the taking of
fish u n d e r  a 5 AAC 77 w i l l  be allo w e d  w h e n  that tak i n g
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does not j e o pardize the sustained yield of a resource and 
either does not n e g a t i v e l y  impact an existing r esource use or 
is in the broad public interest.

(c) R e g u l a t i o n s  in 5 AAC 77 apply to the taking of finfish, 
shell f i s h  and aqua t i c  plants fof personal use. The r e g u l a t i o n s  
in 5 AAC 77.001 - 5 AAC 77.049 apply to the taking of finfish, 
shellfish and aqua t i c  plants in all waters of Alaska.

4

(d) The r e g u l a t i o n s  in 5 AAC 77 do not p r o h i b i t  the per s o n a l  
use of finfish, s h e l l f i s h  or aquatic plants legally taken under 
the subsistence, c o m m e r c i a l  and sport fishing regula t i o n s  in 5 
AAC 0 1 - 5  AAC 75.

(e) The d e f i n i t i o n s  of legal gear in 5 AAC 35.105(a). es c a p e  
mec h a n i s m s  for pots in 5 AAC 39.145, u nlawful pos s e s s i o n  of 
fish in 5 AAC 39.197, d e f i n i t i o n s  in 5 AAC 39.975, and 
a b b r e v i a t i o n s  and symbols in 5 AAC 39.997 apply to the 
regulations in 5 AAC 77.

(f) In this chapter, "personal use fishing" means the taking, 
a t t e m p t i n g  to take, or p o s s e s s i o n  of finfish, siellfish or 
aquatic platns by an individual for consu m p t i o n  as food or use 
as bait by chat i n d i v i d u a l  or his immediate family.

FINDINGS A N D  PO L I C Y  R E G A R D I N G  S U BSISTENCE USE OF CO O K  INLET 
SALMON S80-79-FB states:

The Board of Fishe r i e s  finds that the past and current 
per m i t t i n g  system and regulations governing Subsis t e n c e  fishing 
in Cook Inlet do not n e c e s s a r i l y  reflect and protect the 
cu s t o m a r y  and t r a d i t i o n a l  use of salmon resources in the area. 
Evidence p r e s e n t e d  to the Board at its fall 1980 meeting 
de s c r i b e d  c e r t a i n  c u s t o m a r y  and traditional practices and 
p r o c e d u r e  of utilizing fish in Cook Inlet. This e v idence 
d e s c r i b e d  and e s t a b l i s h e d  a basis for allowing those persons 
who engage in the uses to be given a r e a sonable o p p o r t u n i t y  to 
harv e s t  fish in the h i s t o r i c a l l y  established places, manners, 
times and q u a n t i t i e s .

The e v idence suggests that Customary and T r a d i t i o n a l  uses 
c o ntinue to be n u tritionally, economically, and socially 
important, p a r t i c u l a r l y  in the n o n - r o a d - c o n n e c t e d  v illages of 
Cock Inlet. T hese uses may be recognized by the following 
c h a r a c t e r i s t i c s :

(1) A  long-term, stable, reliable pattern of use and 
dependency, e x c l u d i n g  interruption generated by o u t s i d e  
c i r c u m stances, e.g. regulatory action, or f l u c t u a t i o n s  • 
in r e source abundance.

(2) A  use p a t t e r n  e s t a b l i s h e d  by an identified community,
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subcommunity, or g r o u p  ha v i n g  p r e p o n d e r a n t  
c o n c e n t r a t i o n s  of pers o n s  s h o wing past use.

(3) A use p a t t e r n  a s s o c i a t e d  w i t h  specific stocks and
seasons.

(4) A use p a t t e r n  based on the m o s t  e f f i c i e n t  and
p r o d u c t i v e  g e a r  and e c o n o m i c a l  use of time, energy, and 
m o n e y .

(5) A  use p a t t e r n  o c c u r r i n g  in r e a s o n a b l e  g e o g r a p h i c
pr o x i m i t y  to the p r i m a r y  r e s i d e n c e  of the c o m munity, 
g r oup or i n dividual.

(6 ) A  use p a t t e r n  o c c u r r i n g  in locations w i t h  e a s i e s t  and
most d i r e c t  access to the resources.

(7) A  use p a t t e r n  w h i c h  in c l u d e s  a h i s t o r y  of t r a d i t i o n a l
modes of handling, preparing, and s t o ring the p r o d u c t  
(without p r e c l u d i n g  r e c e n t  t e c h n o l o g i c a l  a d v a n c e s ) .

(8 ) A  use p a t t e r n  w h i c h  i n cludes the i n t e r g e n e r a t i o n a l
t r a n s m i s s i o n  of a c t i v i t i e s  and skills.

(9) A  use p a t t e r n  in w h i c h  the ef f o r t  and p r o d u c t s  arv-j
d i s t r i b u t e d  on a c o m m u n a l  and family basis (including 
trade, bartering, sharing, and g i f t - g i v i n g ) .

(10) A  use p a t t e r n  w h i c h  includes r e liance on s u b s i s t e n c e  
tak i n g  of a range of w i l d  r e s o u r c e s  in p r o x i m i t y  to the 
c o m m u n i t y  or p r i m a r y  residency.

E v i d e n c e  indicates th a t  t h ese use pat t e r n s  may o c cur in 
r o a d - c o n n e c t e d  c o m m u n i t i e s  as well as in the n o n - r o a d  c o n n e c t e d  
areas. The Board intends that these use pa t t e r n s  be i d e n t i f i e d  
and a c k n o w l e d g e d  in r e g u l a t i o n s .  The Board wi l l  a d opt a set of 
cr i t e r i a  d r a w n  from the c h a r a c t e r i s t i c s  noted above and apply 
these c r i t e r i a  to c o m m u n i t i e s ,  subcomm u n i t i e s ,  groups,- and 
i n dividuals who w i s h  to c o n t i n u e  to p a r t i c i p a t e  in an 
e s t a b l i s h e d  c u s t o m a r y  and t r a d i t i o n a l  fishing e f f o r t  in Cook 
Inlet. Those who fail to m e e t  the c r i t e r i a  may r e q u e s t  the 
C o m m i s s i o n e r  of the D e p a r t m e n t  of Fish and Game to r e v i e w  . 
evidence e s t a b l i s h i n g  their c l a i m  in an e x p e d i t i o u s  amnner.

ADOPTED: Anchorage, A l a s k a
D e c e m b e r  21, 1980

VOTE: 7-0

/S/ Nick Szabo, C h a i r m a n



A M E N D E D  FINDINGS AND POLICY R E G A R D I N G  S U BSISTENCE USE OF COOK 
INLET SA L M O N  # 8 0 - 7 9 - FB

The Board of Fisheries finds that the past and c u r r e n t  
p er m i t t i n g  system and r e g u l a t i o n s  governing subsis t e n c e  fishing 
in Cook Inlet do not n e c e s s a r i l y  r e f l e c t  and protect the 
c u s t o m a r y  and traditional use of salmon resources in the area. 
E v i d e n c e  prese n t e d  to the B o ard at its fall 1980 m e e t i n g  
d e s c r i b e d  c e r tain c u s t o m a r y  and t r a d i t i o n a l  practices and 
pro c e d u r e s  of u t i l i z i n g  fish in Cook Inlet. This evidence 
d e s c r i b e d  and establ i s h e d  a basis for allowing those persons 
w ho engage in the uses to be g i v e n  a r e a sonable o p p o r t u n i t y  to 
h a r v e s t  fish in the h i s t o r i c a l l y  e s t a b l i s h e d  places, manners, 
times, and quantities.

The e v idence suggests that c u s t o m a r y  and traditional uses 
co n t i n u e  to be nutritionally, economically, and socially 
important, p a r t i c u l a r l y  in the n o n - r o a d - c o n n e c t e d  villages of 
Cook Inlet. These uses shall be identified by a pplying all of 
the following c h a racteristics:

(1) A long-term, stable, r e l i a b l e  pattern of use and
dependency, e x c l u d i n g  i n t e r r u p t i o n  g e n e r a t e d  by outside 
circumstances, e.g., r e g u l a t o r y  action or f l u c t uations 
in resource abundance.

(2) A  use p a t t e r n  e s t a b l i s h e d  by an identified community, 
subcommunity, or g r o u p  h a v i n g  preponderant 
c o n c e n t r a t i o n s  of p e r sons how i n g  past use.

(3) A  use p a t tern a s s o c i a t e d  w i t h  specific stocks and
s e a s o n s .

(4) A  use p a t t e r n  based on the most efficient and
p r o ductive ge a r  and e c o n o m i c a l  use of time, energy, and 
m o n e y .

(5) A  use p a t tern o c c u r r i n g  in r e a sonable g e o graphic
p r o x imity to the p r i m a r y  resid e n c e  of the community, 
group, or i n d i v i d u a l

(5) A  use p a t tern o c c u r r i n g  in locations with e a s iest and
most d i r e c t  access to the resources.

(7) A  use p a t tern w h i c h  i n cludes a history of tradi t i o n a l
modes of handling, preparing, and storing the product 
(without r e c l u d i n g  r e c e n t  techno l o g i c a l  a d v a n c e s ) .

(3) A  use p a t tern w h i c h  i ncludes the in t e r g e n e r a t i o n a l
t r a n s m i s s i o n  of act i v i t i e s  and skills.



(9) A  use p a t t e r n  in w h i c h  the ef f o r t  and products are 
d i s t r i b u t e d  o n  a c o m m u n i t y  ad family basis (inclduin 
trade, b a r t e r i n g ,  sharing, and g i f t - g i v i n g ) .

(10) A use p a t t e r n  w h i c h  i n cludes reliance on s u b sistenc 
taking of a r a nge of w i l d  r e s o u r c e s  in p r o x i m i t y  to 
c o m m u n i t y  or p r i m a r y  residency.

E v i d e n c e  indicates th a t  t h ese use p a t t e r n s  may occur in 
r o a d - c o n n e c t e d  c o m m u n i t i e s  as w e l l  as in the n o n - r c a d - c o n n e c  
areas. The Board i n t e n d s  that these use patterns be identi 
and a c k n o w l e d g e d  in r e g u l a t i o n s .  The Board will apply all 
the a b o v e - d e s c r i b e d  c h a r a c t e r i s t i c s  to communites, 
s u b c o mmunities, groups, and i n d i v i d u a l s  in order to d e t e r m i n  
w h i c h  uses are c u s t o m a r y  and t r a d i t i o n a l  and therefore are 
e l i g i b l e  for the s u b s i s t e n c e  priority.

ADOPTED: Anc h o r a g e ,  A l a s k a
A p r i l  6 , 1981

VOTE: 7-0

/S/ Ni c k  Szabl, C h a i r m a n .
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This is an appeal from the judgments and findings of 

Superior Court Judge Victor Carlson, State ct Alaska, Third 

Judicial District in the case of Gene Madison ot al, vs The 

Alaska Department of Fish and Game and Alaska Board of 

Fisheries , #3XN 81-532 Civil, entered on March 5, 1982, August 

30, 1982, November 9, 1982, and January 26, 1983. This is a 

consolidated appeal with Gjosund et. al., 3HC-80-92 Civil and 

3HO-77-11014 Hcmer. This court has jurisdiction to consider 

this appeal pursuant to Appellate Rule 202 and Alaska Statute

22.05.010

STATEMENT OF JURISDICTION
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STATEMENT OF THE ISSUES m

1. Was the 3 o a r d  of Fisheries,, (hereinafter 3oard) , 

acting wi t h i n  their l e g i s l a t i v e  and statu t o r y  a u t h o r i t y  g r a nted 

by Alaska Statute 16.05.251(b) and 940(17) & (26), in ado p t i n g  

the 10 c h a r a c t e r i s t i c s  u l t i m a t e l y  c o d i f i e d  at 5AAC 01.597? ('M ' 

file =1, pages 58, 59)

2. Did the trial c o u r t  err in applying the 'judicial 

deference' s tandard to the Board's actions and u p h o l d i n g  the 

r e g u l a t o r y  scheme a d o p t e d  u n der AS 16.051(b) and 940(17) and 

(26)? ('M' File #1, pages 58,59)

3. Did the trial c o u r t  err in d e t e r m i n i n g  that q u e s t i o n s  

of v i o l a t i o n  of the A d m i n i s t r a t i v e  Procedures Act, AS

’"This case is a c o n s o l i d a t e d  appeal. Most of the issues in 
both cases are ident i c a l  and rely on tha same record. 
C i t a t i o n s  to the re c o r d  in A p p e l l a n t ' s  opening brief will 
re fer to the re c o r d  in both M a d i s o n  and G j o s u n d  to avoid 
u n n e c e s s a r y  d u p l i c a t i o n  and r e p e t i t i o n  in A p p e l l a n t  C r o s s - /  
A p p e l l e e ' s  ’.~:v\\ef in M a d i s o n  and his Appellees brief 
in G j o s u n a  . Also the a p p e n d i c e s  and exhibits are 
su b s t a n t i a l l y  the same in both cases. R e f erences to the 
record in M a d i s o n  will be p r e c e e d e d  by the letter 'M' and 
to the record in G j o s u n d  by a 'G'.



1.210, 312 were moot? ("M ' File #4, page 296)

4. Did the trial court err in finding that the actions of 

;=rd eliminating and excluding Plaintiffs as subsistence 

; cf the fish stocks moving through Cook Inlet did not 

• ce Plaintiff's rights to equal protection of the law? ('M' 

*4, page 295)

Were the characteristics of 5 AAC.01.597 overly 

. rtive and exclusive on their face and do they result in 

-.r and discrimating against Plaintiff's class without a 

i - . - . d  substantial connection to the purposes of the 

= -.ence Bill, (AS 16.05.251 (b))? ('M' File #4, page 295) 

Have the Defendant's violated the Due Process rights 

...tiffs by:

a. excluding them from the fishery in an arbitrary,

' and capricious manner?

b. improper administrative proceeding?

c. failing to provide an impartial hearing?

d. failing to comply with the directions and purposes 

05.094?

e. failing to hold public meetings when formulating 

ssing basic policy affecting Plaintiffs in violation 

62.312? C M ’ File #1 & #4, pages 1-36, 92, 94)

s creation of a 'personal use fishery', 5 AAC 77.001 

yond the statutory authority of the Board? ('M ' File 

• 2 )



S T A T E M E N T  OF FACTS 

This appeal in its m o s t  g e n e r a l  p e r s p e c t i v e  is a b out fish. 

More p a r t i c u l a r l y  a b o u t  those fish w h i c h  move in and t h r o u g h  

the waters of Cook Inlet. The P l a i n t i f f s  in both cases u n der 

r e v i e w  have h a r v e s t e d  and us e d  those fish for their family and 

p e r s o n a l  c o n s u m p t i o n  for up to 50 years. ('G' File *2; A p p  M 

p . 13-221; 'M' File #1, A f f i d a v i t s  to C o m p l a i n t  pages 1-35)

This fishery has been i d e n t i f i e d  and regulated as a s u b s i s t e n c e  

f i s hery since 1959 by the state and prior to that time by the 

federal government. ('G ' File #2, p 13 et seq; A p p e n d i x  R. 

B r a u n d  S u b s i s t e n c e  R e p o r t  ). The P l a i n t i f f s  have p a r t i c i p a t e d  

in this subsis t e n c e  f i s h e r y  s u b ject to those r e gulations w h i c h  

regul a t i o n s  have been g e n e r a l l y  c o n s i s t e n t  ever the years.

The Plaintiffs' long term and c o n t i n u e d  p a r t i c i p a t i o n  in 

the s u b s i s t e n c e  f i s h e r y  as well as their d e p e n d e n c y  upon the 

salmon mo v i n g  through Cook Inlet has been d o c u m e n t e d  and 

established. The r e c o g n i t i o n  of the imp o r t a n c e  of s u b s i s t e n c e  

uses and the c o n s u m p t i o n  of fish and game for personal and 

family use was for m a l l y  set out by the State cf Alaska in 1973.

( A D F & G  Game M a n a g e m e n t  P o l i c y  , 'G' File #2, pages 13 - 221, 

Appendix. S, page 4)

In 1978, The A l a s k a  l e g i s l a t u r e  enacted CH. 151 SLA 1978. 

These statutes m a n d a t e d  that the ta k i n g  of fish for s u b s i s t e d  = 

uses was no longer a m a t t e r  of d i s c r e t i o n  of the Board of

3



Fisheries. The l e g i s l a t i o n  also e s t a b l i s h e d  a pri o r i t y  cf use 

for s u bsistence w h e n e v e r  it was n e c e s s a r y  to restrict the 

taking of fish because of s u s t a i n e d  yield shortages, (AS 

1 6 . 0 5 . 2 5 1 (b)) ,and set up c r i t e r i a  for p r i o rities for the 

'consumptive uses' if f u r ther s h o r t a g e s  e xisted.(AS 

16.05.261 (b) U )  , (2) & (3) ) .

The subsis t e n c e  bill was pa s s e d  in part to codify the 

1973 policy s t a t e m e n t  of the c o m m i s s i o n e r  of the D e p a r t m e n t  of 

Fish and Game and, in part, to c o r r e c t  the Board's failure to 

p r o t e c t  the s u b s i s t e n c e  uses e s p e c i a l l y  where there was 

c o m p e t i t i o n  w i t h  sports or c o m m e r c i a l  uses. (Draft- Rep o r t  of 

the S p e cial C o m m i t t e e  on S u b s i s t e n ce , pages 44-45, 'G ' File 

=2, pages 13-221, A p p e n d i x  33).

The Board's act i o n  or i n a c t i o n  regar d i n g  subsistence, both 

prior and sub s e q u e n t  to, the e n a c t m e n t  of the s u bsistence bill 

has g e n e r a t e d  a g reat deal of l i t i g a t i o n  and c o n t r o v e r s y . [ e g 's 

State v T a n a n a  V a l l e y  S p o r t s m a n ' s  A s s o c i a t i o n  583 P2d 854 

(Alaska 1978); S u perior C o u r t  Orders i977, 1980, 1981; 'G'

Fi.’e "2, page 13 et seq, A p p e n d i x  0, P, and Q; Ty o n e k  v A l a s k a  

B o ard of Fisheries, 3 AN 80-3073; and the 1982 Initiative 

Repeal aimed at the s u b s i s t e n c e  bill.

The s u b s i s t e n c e  bill also e s t a b l i s h e d  a special S e c tion 

(now a Division) of s u b s i s t e n c e  h u n t i n g  and fishing wi t h i n  the 

D e p a r t m e n t  of Fish and Game. The duties of the S u b s i s t e n c e  

H u n r i n g  and Fishing S e c t i o n  were very p a r t i c u l a r l y  spelled out 

and the S e c t i o n  was c r e a t e d  to raise the subsi s t e n c e  fishery to

1

I

I

I

I

1

n

i



the same level as the c o m m e r c i a l  and sports fisheries. (See AS 

16.05.090 & .094) .

The Board, in 1930, took a c t i o n  u n der the s u b s i s t e n c e  

bill. That action p r e c i p i t a t e d  these lawsuits. At the D e c e m b e r

4

1980 Board hearings, the Board a d o p t e d  Findings And Po l i c y  

R e g a r d i n g  S u b s i s t e n c e  , #80-79-FB. ('G ' File #2, page 13-211, 

A p p e n d i x  A - l ) . These Fi n d i n g s  and P o l i c y  , with some 

refinements, are the subst a n c e  of 5 AAC 01.597. The 

refinements, (5 AAC .01.597(b) & (c)), were d e v e l o p e d  in part 

at the Board's hea r i n g s  c o n c e r n i n g  Knix s u b s i s t e n c e  use on 

D e c e m b e r  14, 1981. ( P r o c e e d i n g s  D e c e m b e r  14, 1981, Knik

Dis c u s s i o n s ,  page 126, 'M' file #4, Ex h i b i t s  EE, page 70-292). 

The 3oard of F i s h eries in April, 1981, a d o pted 80-79 FB w h ich 

was an A m e n d e d  F i n d i r gs and P o l i c y  R e g a r d i n g  C o o k  Inlet (' G‘ 

file #2, page 13 et. seg. A p p e n d i x  A) w h ich c o n t a i n e d  the same 

10 c r i t e r i a  as 80-79 FB from the D e c e m b e r  1930 meeting. They 

also a p p lied those 10 c r i t e r i a  to Cook Inlet. ( F i ndings of 

Fact , 81-92 FB, 'G' File #2, pages 13-221, A p p e n d i x  3).

The D e c e m b e r  1980 meetings, out of w hich the 10 c r i t e r i a  

we r e  c r e a t e d  and enunciated, v i o l a t e d  the public ...aeting 

p r o v i s i o n  of AS 4 4 . 6 2 . 3 1 0 , 3 1 2  (See A m e n d e d  F i ndings of Fact 

and C o n c l u s i o n s  of L a w  , N o v e m b e r  12, 1982, Finding of Fact 

#23, 'G' File #2, page 2 5 4 , ) . On June 22, 1982, the Board 

th r o u g h  t heir counsel, signed a s t i p u l a t i o n  a d m i t t i n g  a 

v i o l a t i o n  of AS 44.62.310, 312 at the De c e m b e r  1980 Board



Y\

The Beard of Fishery regulations ('G ’ Appendices A, A-l, s 

3 supra) in their ado p t i o n  and applic a t i o n  excluded the 

P l a intiffs frcm h a r v e s t i n g  salmon in the manner, by the means 

and at the times, they had h i s t o r i c a l l y  subsistence fished. The 

Borrd d e t e r m i n e d  that Plaintiffs' subsistence uses were not 

intended to be p e r m i t t e d  uses p u rsuant to AS 16.05.251 (b). 

T heir fishing was no longer subsistence fishing nor was their 

use a subsis t e n c e  use under AS 16.05.940(17) & (26).

This lawsuit was filed by the Plaintiffs on August 13, 

1981, and Judge C a r l s o n  granted p r e l i m i n a r y  relief opening a 

set gill net fishery in the Central and Nor t h e r n  D i strict of 

Cook Inlet similar to the fishery than was in effect during and 

prior to the 1980 s u b s i s t e n c e  fishing season.

On D e cember 10, Judge C a r l s o n  in his M e m o r a n d u m  of 

D e c i s i o n  g r a nted D e f e n d a n t ' s  mo t i o n  for summary judgment on the 

P l a i n t i f f  s first c l aim for relief. In April 1982, the 3oard 

a d o p t e d  regula t i o n s  e s t a b l i s h i n g  a personal use fxshery. 5 AAC 

77.001 et. seq. The personal use fishery was adopted pursuant 

0 to AS 16.05.251(a)(6) and is g e n e r a l l y  an excess fishery onlv 

p e r m i s s i b l e  after the subsistence, c o m m ercial and sports users 

h a r v e s t  has been g u a r a n t e e d  or established. 5 AAC 77.001 (a) (3) 

& (b) ^ T h ^ / p e r s o n a l  use fishery in Cook Inlet has recently been 

s u c c e s s f u l l y  a t tacked p r e l i m i n a r i l y  in Kenai River Sport's 

F i s h i n g  A s s o c i a t i o n  v  A l a s k a  D e p a r t m e n t  of Fish and Game,

A l a s k a  3oard of Fishe r i e s  , # __________________________________ ,

S e p t e m b e r  15, 1983). S uperior Court Judge C r a n s t o n  issued a

6
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pr e l i m i n a r y  i n j unction se v e r e l y  r e s t r i c t i n g  the 1983 C? o k  Inlet 

personal use fishery e s t a b l i s h e d  at 5 AAC 77.543. The Board 

crea t e d  the fishery as an excess f i s herv to s a t i s f y  Jud^e 

C a r l s o n ' s  Findings cf Fact and C o n c l u s i o n  of Law  #11. signed 

on J a n uary 25, 1983. Judge C a r l s o n  de n i e d  P l a i n t i f f ' s  r e q u e s t  

for s u m mary judge m e n t  on counts II, III, and IV and g r a n t e d  

D e f e n d a n t ' s  request for s u m mary judgment on P l a i n t i f f ' s  c o u n t

I. This appeal p r o c e e d e d  from these actions.

Cne other factual p r e c o n d i t i o n  should be esta b l i s h e d .  The 

s u b s i s t e n c e  h a r vest of salmon in Cook Inlet, since data has 

been available, has never e x c e e d e d  one half of one p e r c e n t  of 

the total harvest taken by sport and c o m m e r c i a l  users. As an 

example, on a four year average annual harvest, i n c l u d i n g  the 

years 1977 through 1980, of an a v e rage annual h a r v e s t  of 

3,307,406 fish by c o m m e r c i a l  users and 255,884 fish by sports 

fisherman, the s u b s i s t e n c e  average has been 7,198 fish. T here 

has never been, nor is there a n t i c i p a t e d  to be, any j e opardy to 

the sustained y ield of the fish stocks running in and t h r ough 

Cook Inlet. In fact, the 1983 c o m m e r c i a l  season in Cook Inlet 

has been one of the l a r g e s t  in rec o r d e d  h i s t o r y . ( B r a u n d  Report 

,page 15, 'G' File #2, page 13-221, A p p e n d i x  R and 'M' File #3, 

e x h i b i t  T . )



I N T R O D U C T I O N  TO A R G U MENT 

The Plaintiffs have b r o u g h t  this action to affirm their 

right: to harvest fish by the use of set gill nets on the 

e a s tern shore of C o o k  Inlet:. The Plaintiffs, c o n s i s t e n t  with 

state and federal s u b s i s t e n c e  f i s hing regulations, have for 

ma n y  years fished for Cook Inlet' salmon as a means of feedincj 

themselves and t h eir families. The season's w e e k l y  fishing 

periods, gear, bag limiis, and permits per person have remained 

g e n e r a l l y  the same dur i n g  that period of time. C h a nges in 1979 

and 1980 moved the seasons to June through August, reduced the 

actual f i s hing time wi t h i n  that pe r i o d  to one 12 ho u r  period 

per week and c h a nged the bag limits. The gear length was also 

reduced in 1979 and 1930, from an or i g i n a l  35 fathom set net to 

a 10 fathom net. ( 3raund Re p o r t  'G ', A p p e n d i x  R, supra, page 

30). The Plaintiffs have s u b s i s t e n c e  fished in c o n j u n c t i o n  with 

their other s u b s i s t e n c e  a c t i v i t i e s .e . g . c o a l / w o o d  gathering, 

gardening, berry picking, logging, hunting, etc. Subsistence 

fishing has p r o v i d e d  a good part of their d i e t a r y  and protein 

needs and has been an integral part of the natural p a t tern and 

rhythm of their lives for a c o n s i d e r a b l e  length of time. 

(Affidavits of P l a i n t i f f s ,'G 1 and 'M' supra)

The Board of Fisheries, in D e c e m b e r  of 1980, (80-79 FB,

' G 1, App e n d i x  A-l, supra) and in M a r c h  and April of 1981, 

(Amended 80-79 ?3; 81-92 FB, 'G' A p p e n d i x  A  and A p p e n d i x  3, 

supra) adopted r egulations w h i c h  s y s t e m a t i c a l l y  and immutably



e l i m i n a t e d  the Pla i n t i f f s  from t heir c u s t o m a r y  and tradit i o n a l  

m a n n e r  of o b t a i n i n g  salmon for t h e i r  family and p e r s o n a l  

c o n s umption. This a c t i o n  was t a k e n  by the Board u n d e r  their 

i n t e r c r e t a t i o n  and i m p l e m e n t a t i o n  of the s u b s i s t e n c e  bill. AS
*" 4

lb.05.251(b) (1) , (2) & (3), A r-' 16.05.940 (17) & (26).

5 AAC 01.597(b)(c) is the l a t e s t  r e g u l a t i o n  i n c o r p o r a t i n g  

all of the 10 c r i t e r i a  plus the a d d i t i o n a l  c o m m u n i t y  cri t e r i a  

r e f i n e m e n t s .

The -card i n terpreted the p u r p o s e s  of the s u b s i s t e n c e  

s t a t u t e s  to be r e s t r i c t i v e  and e x c l u s i v e ,  and d e v e l o p e d  the 10 
c r i t e r i a  as a tool of e l i m i n a t i o n  for all individuals, 

families, ^r groups r esiding on the E a s tern shores of Cook 

Inlet and the N o r t h e r n  shores of K a c h e m a k  Bay. W h e n  the Board 

was finished the on l y  individuals q u a l i f y i n g  as s u b s i s t e n c e  

users were residents of the v i l l a g e s  of E n g l i s h  Bay, Port 

Granam, and through judicial i n t e r v e n t i o n ,  Tyonek. The action 

to permit the three named villages w a s  taken r e l u c t a n t l y  and 

only after the T y o n e k  decision. S t a t e m e n t s  of the Board 

i n dicate that even these three c o m m u n i t i e s  were " d a n g e r o u s l y  on 

the b o r d e r l i n e "  of not b e ing c o n s i d e r e d  as s u b s i s t e n c e  users. 

C M *  File =2, V o l umes 27, 28, page 37).

P l a i n t i f f s 1 ask judicial a s s i s t a n c e  to r e s t o r e  wh a t  they 

b e l i e v e  are their rights to p a r t i c i p a t e  in a s u b s i s t e n c e  

f i s h e r y  m  the g e n e r a l  ma n n e r  and for the p a r t i c u l a r  p u rposes 

they have in the past. The Board's e n a c t m e n t  of an e x c l u s i v e  

a nd r e s t r i c t i v e  p o l i c y  was an i n c o r r e c t  i n t e r p r e t a t i o n  of t^ e



The Board also m i s i n t r e p r e t a t e d  the s ubsistence statute as 

a u t h o r i z i n g  them to a d m i nister t h e i r  policy and regulations, a 

p o w e r  w h i c h  they are precluded by AS 16.05.241 from doing. 

P l a i n t i f f s’ po s i t i o n  is '•hat this c o u r t  should i n d e p e n d e n t l y  

r e v i e w  the r e g u l a t o r y  scheme, i n c l u d i n g  the f o r m ulated po l i c y  

f o r  its application. They should s u b s t i t u t e  their judge m e n t  and 

i n d e p e n d e n t l y  e x a m i n e  the meaning of the statute because the 

im p e t u s  for the 3card's action r e q u i r e d  inte r p r e t a t i o n  of the 

i n t e n t  of the s u b s i s t e n c e  legislation.

Contrarily, even under a more inhibited rev i e w  of agency 

a c t i o n s  the r e g u l a t i o n  is not c o n s i s t e n t  with, nor r e a s o n a b l y  

n e c e s s a r y  to carry o u t  the purposes of, the statute and is 

u l t i m a t e l y  u n r e a s o n a b l e  and arbitrary.

P l a i ntiffs also c o n tend that the matrix for the ten 

c h a r a c t e r i s t i c s  i.e. the reg u l a t i o n  and a p p l i c a t i o n  thereof, 

w a s  adop t e d  in v i o l a t i o n  of an APA reg u l a t i o n  requiring public 

m e e t i n g s .  The B o ard may have r e a d o p t e d  the 10 c h a r a c t e r i s t i c s  

in April, 1981, that o r i g inated in the De c e m b e r  1980 Beard 

m e e t i n g ,  but they did not recreate or reenact their closed 

m e e t i n g  a c t i v i t y  that resulted in s e l e c t i n g  and d e v e l o p i n g  

t h o s e  criteria.

P l a intiffs also c o n tend that they were d e n i e d  equal 

p r o t e c t i o n  of law u n d e r  the State a n d  Federal C o n stitution.

T h e  3oard of F i s h e r i e s  has created two clasess. One is an 

i d e a l i z e d  model p i c t u r e d  as a 'pure native rural village



c o m m u n i t y 1 w h o s e  m e m b e r s  have p a r t i c u l a r  ethnic and racial 

c h a r a c t e r i s t i c s .  The m e m b e r s  of t h i s  class are s u b s i s t e n c e  

users. All o t her i n d i v i d u a l s  or f a m i l i e s  not s a t i s f y i n g  all of 

o b e s e  v i r tues are excluded.

This scheme d o e s  not fairly and s u b s t a n t i a l l y  f u r t h e r  the 

p u r p o s e s  of p r o v i d i n g  for, and p e r m i t t i n g ,  the ta k i n g  of fish 

for s u b s i s t e n c e  u s e s  for all A l a s k a n  r e s i d e n c e  and t h e r e f o r e  

the class is u n d e r - i n c l u s i v e  and d o e s  not bear a 

s u b s t a n t i a l  r e l a t i o n s h i p  to the p u r p o s e s  of the l e g i s lation.

Pla i n t i f f s  al s o  seek r e c o g n i t i o n  of their rights to 

h a r v e s t  fish for t h e i r  personal and f a m i l y  c o n s u m p t i o n  u n der 

the due process c l a u s e s  of the State and Federal C o n s titution. 

The actions of the B o a r d  in certain i n d i v i d u a l  aspe c t s  and 

c u m u l a t i v e l y  have v i o l a t e d  t r a d i t i o n a l  c o ncepts of fair play 

and s u b s t a n t i a l  j u s t i c e  in the e x c l u s i o n  of P l a i n t i f f s  from 

parity, m u c h  less priority, p a r t i c i p a t i o n  with sports and 

c o m m e r c i a l  users of C o o k  Inlet.

Finally, the ca s e  law a p p l i c a b l e  to this appeal is 

b a s i c a l l y  u n c o n t e s t e d .  The threshold a n a l y s i s  on a l m o s t  all 

issues should deal w i t h  the a p p l i c a t i o n  of that law to the vast 

a r r a y  and morass of reports, papers, d o c u m e n t s  and e x h i b i t s  

e v i d e n c i n g  uhe i n t e n t i o n s  and actions of the Board of

s c e n e s .



DID THE BOARD E X C E E D  ITS LEGIS L A T I V E  A U T H O R I T Y  IN A D O P T I N G  
AND A P P L Y I N G  THE 10 C H A R A C T E R I S T I C S  . ~

A. APP L I C A B L E  LAW

An analysis of the manner and scope of judicial review cf 

c u m i n i s t r a t i v e  a c t ions circles K elly v Zamarelio , 486 Pd2d 

906, (Alaska 1971). K e lly involved a c o m plex fact s i t u ation 

and a circuitous p a t h  to conclusion. This Court d e c i d e d  that 

che h i g hest bids for oil leases, w h i c h  included a cash plus 

b o n u s  ro y a l i t y  in excess of the fixed 12 1/2% c o uld have been 

super f l u o u s  and r e j e c t e d  for being n o n - r e s p o n s i v e  to the sale 

notice. They were in fact rejected b e c ause of h i g h e r  cash only 

bi d s  and m a y  not have been the high bid. Policy c o n s i d e r a t i o n s  

set out in the r e g u l a t i o n  dictated that the '.ids should be 

final and that d r i l l i n g  shculd proceed. The C o u r t  in Kelly 

d e f e r r e d  tc the a d m i n i s t r a t i v e  i n t e r p retation since the 

e x p e r t i z e  of the a g e n c y  w ould be of "material a s s i s t a n c e  to the 

court". The Court w e n t  on to state at page 916:

"the amo u n t  of deference varies d e p e n d i n g  upon the 
a pparent d e g r e e  of r e asonableness of the a d m i n i s t r a t i v e  
d e c i s i o n  and the degree to w h i c h  the p r o b l e m  involves 
k n o w ledge pe c u l i a r  to an industry, business, etc."
K e l l v  916 c i t i n g  Rocers C o n s t r u c t i o n  C o m o a n v  v Hill 
,384 P2d 219, 222, (Oregon 1963)).

Th i s  analysis, in c o n j u n c t i o n  w i t h  AS 44.62.020 w h i c h  reads:



"To be eff e c t i v e ,  each r e g u l a t i o n  adopted m u s t  be 
w i t h i n  the scope of a u t h o r i t y  c o n f e r r e d  in a c c o r d a n c e  
wi t h  s t a n d a r d s  pre s c r i b e d  by e t h e r  pro v i s i o n s  of law."

arid AS 44. 62.030:

" [NO] r e g u l a t i o n  a d o pted is v a l i d  or e f f e c t i v e  u n l e s s  
c o n s i s t e n t  w i t h  the statute and r e a s o n a b l y  n e c e s s a r y  to 
carry out the purposes of the statute".

led the K e lly d e c i s i o n  to f o r m u l a t e  the most oft qu o t e d  

review standard for a d m i n i s t r a t i v e  actions.

"First, we w i l l  a s c e r t a i n  w h e t h e r  the r e g u l a t i o n s  are 
c o n s i s t e n t  w i t h  and r e a s o n a b l y  n e c e s s a r y  to carry out 
the pu r p o s e s  of the s t a t u t o r y  pro v i s i o n s  c o n f e r r i n g  
rule m a k i n g  a u t h o r i t y  on the agency. This as p e c t  of 
r e v i e w  i n s ures that the a g e n c y  has not e x c e e d e d  the 
power d e l e g a t e d  by the legislature. Second, we will 
d eter m i n e  w h e t h e r  the r e g u l a t i o n  is r e a s o n a b l e  and not 
a r bitrary." K e l l y  , at 911

K e l l y  also set out the second st a n d a r d  for a p p e l l a t e  

review of a d m i n i s t r a t i v e  regulations. Where there is a q u e s t i o n  

of statu t o r y  i n t e r p r e t a t i o n  or w h e r e  the agency was not acting 

within its am b i a n c e  of s p e c i a l i z e d  knowledge, the c o u r t  has 

applied a much b r o a d e r  standard of r e v i e w  and in these cases 

has s u b s t i t u t e d  its o w n  judgment for the agency's. K e l l y  , at 

917; also see Ho o d  v State , 574 P2d 811, 813. Thus the 

second standard for review, g e n e r a l l y  c o n s i d e r e d  the 

'substituted judgment', was f o r m u l a t e d  al t h o u g h  not applied.

The Kelly d e c i s i o n  was b e d d e d  on policies n e c e s s i t a t i n g  

p r e d i c t a b i l i t y  in b i d d i n g  p r o c e d u r e s  and c a r e f u l l y  d e l i n e a t i n g  

public c o m p e t i t i v e  b i d ding s t a n d a r d s . (Also see S t e v e n s o n  v



c o m p e t e n c y  was required. R e v e r s e d  on other grounds); and 

State of Alaska v Bowers Of f i c e  Pro d u c t s  Inc. , 621 ?2a 11, 

{Alaska 1980).
4

Therefore, a t t e m p t i n g  to hone the focus of the app l i c a b l e  

standards to the case at hand, the threshold q u estion is 

wh e t h e r  the s u b s i s t e n c e  statutes a u t h o r i z e d  the Board to 

formulate funda m e n t a l  po l i c y  for s u b s i s t e n c e  use and users, (as 

Plaintiffs claim the 3oard i n t e r p r e t e d  the statutes to do) or 

w h e t h e r  the statute is c l e a r  on its face and does not autho r i z e  

the r e g ulatory scheme and its a p p l i c a t i o n  adopted and 

a d m i n i s t e r e d  by the Board. This is the decision w h i c h  should 

decide the standard to apply in this case.

Counsel's instincts sense a c o n c l u s i o n  oriented test in 

this area. Even th o u g h  c e r t a i n  of the factual situations in the 

cases c o n sidered a r e n ' t  c l e a r l y  drawn, there are many where the 

d e t e r m i n a t a t i o n  of w h i c h  sta n d a r d  applies, results in reversal 

in 'substituted judgment cases', and a f firmation in 'deference 

c a s e s ' . *

"The same c o n c l u s i o n  o r i e n t e d  analysis was recognized as a 
p r o b l e m  in equal p r o t e c t i o n  ana l y s i s  i.e. strict scrutiny 
versus the rational basis test. See generally, Gu n ther G, 
H a r v a r d  Law R e v -ew , (November 1972), page 1. This theory 

was a bit d i l uted in the case of C a s t n e r  v City of Homer ,
538 ?2d 95, (Alaska 1979) w h e r e  a strict scrutiny of 
f u n d a m e n t a l  rights ana l y s i s  was used and yet the local 
o r d i n a n c e  was up h e l d  u nder the c o m p e l l i n g  interest standard.



P.laintiffs a s s e r t  that u n d e r  either standard a r i g o r o u s  

and cr i t i c a l  a n alysis should re s u l t  in reversal of the S u p e r i o r  

C o u rt's a f f i r m a t i o n  of the 3oard's actions.

B. A R G U M E N T

A D M I N I S T R A T I V E  RE V I E W

Pla i n t i f f s  aver that the r e g u l a t i o n s  p r o m u l g a t e d  u n d e r  the 

o s t e n s i b l e  a u t h o r i t y  of the s u b s i s t e n c e  statute t o gether wi t h  

the Board's e x p l i c i t  policy e v i d e n t  in the a p p l i c a t i o n  and 

eff e c t  of these r e g u l a t i o n s  r e p r e s e n t s  a f o r m u l a t i o n  of 

f u n d a m e n t a l  policy in c o n f l i c t  with, and outside the scope of, 

the r e g u l a t o r y  a u t h o r i t y  set out in the s u bsistence statutes.

In oth e r - w o r d s ,  the Board is i n t e r p r e t i n g  the statutory scheme. 

Under this a n alysis the c o u r t  can subsitute its j u d g m e n t  for 

that of the Board's. The a b o v e  ana l y s i s  depends in part on 

w h e t h e r  a u t h o r i t y  exists in the stat u t e  for the 3oard to 

formu l a t e  f u n d a m e n t a l  policy. O b v i o u s l y  if this c o urt 

de t e r m i n e s  that the intent and a u t h o r i t y  is inh e r e n t  in the 

statute then the i n q uiry m oves to the regulations and p o l i c y  

i.e. w h e t h e r  the r e g u l a t i o n  and p o l i c y  is r e a sonable and not 

a r b i t r a r y  in light of the p u r p o s e s  and intent.

If there is a q u e s t i o n  of s t a t u t o r y  interpretation, then 

the courts are u n i q u e l y  q u a l i f i e d  to examine and i n t e r p e r t  the 

statures i n d e p e n d e n t  of the Board.

The r e g u l a t i o n s  under c o n s i d e r a t i o n  here are #80-79 FB



( ' G 1, A p p e n d i x  A-l supra) and its u l timate successor, 5 AAC 

01.597 (a) (b) and (c).

The s i g n i f i c a n t  c h a nges to the 10 criteria since the 

D e c e m b e r  1980 Board m e e t i n g s  are (b) and (c):
J

(b) The b oard wi l l  i d e n t i f y  establ i s h e d  g e o graphic 
commun i t i e s  w h i c h  may be p a r t i c i p a t i n g  in a s ubsistence 
system. The b o ard w i l l  t h e n  apply all of the 
c h a r a c t e r i s t i c s  in (a) of this section to the 
c ommunities and s u b c c m m u n i t i e s , groups and individuals 
wi t h i n  che c o m m u n i t i e s  to determine w h i c h  uses are 
custo m a r y  and t r a d i t i o n a l  and therefore, which 
c ommun i t i e s  are e l i g i b l e  for the subsistence priority.

(c) For p u rposes of this section a commu n i t y  is 
ge n e r a l l y  c o n s i d e r e d  to be several households of full 
time resid e n t s  who all re s i d e  in a specific geo g r a p h i c  
are because of c o m m o n  interests.

The l egislative source of a u t h o r i t y  co adopt regulations 

is in AS 16.05.251(b) and the L e g i s l a t i v e  Intent preamble:

LEGISL A T I V E  INTENT. The legislature finds that there 
is a need to d e v e l o p  a statewide policy on the 
utilization, d e v e l o p m e n t  and con s e r v a t i o n  of fish and 
game resources, and to r e c o g n i z e  that those resources 
are not i n e x h a u s t i b l e  and that preferences must be 
estab l i s h e d  among b e n e f i c i a l  users of the resources.
The l e g i s l a t u r e  f u r t h e r  determine'; that it is in the 
public int e r e s t  to c l e a r l y  establish s ubsistence use as 
a pri o r i t y  use of A l a s k a ' s  fish and game resources and 
to recog n i z e  the needs, cust o m s  and traditions of 
Al a skan r e s idents . The l e gislature further finds that 
ben e f i c i a l  use of t h o s e .resou r c e s  by all state 
residents should be c a r e f u l l y  monit o r e d  and r e g u l a t e d  
w i c h  as m u c h  input as p o s s i b l e  from the a f fected users, 
so that the v i a b i l i t y  of fish and game recources is no­
threa t e n e d  and so that resou r c e s  are conse r v e d  in a 
manner c o n s i s t e n t  w i t h  the sustained yield 
p r i n c i p l e . ( e m p h a s i s  a d d e d ) .

AS 1 6 . 0 5 . 2 5 1 ( b ) :

R E GULATIONS O F  THE B OARD OF FISHERIES, (b) The Board



of F i s h e r i e s  shall a d opt r e g u l a t i o n s  in a c c o r d a n c e  w i t h  
the A d m i n i s t r a t i v e  P r o c e d u r e  Act (AS 44.62) p e r m i t t i n g  
the taking of fish for s u b s i s t e n c e  uses un l e s s  the 
board d e t e r m i n e s ,  in a c c o r d a n c e  with the A d m i n i s t r a t i v e  
P rocedure Act, than a d o p t i o n  of such r e g u l a t i o n s  wi l l  
j e o pardize or i n t e r f e r e  w i t h  the m a i n t e n a n c e  of fish 
stocks on a s u s t a i n e d  y i e l d  basis. W h e n e v e r  it is 
n e c e s s a r y  to r e s t r i c t  the taking of fish to as s u r e  the 
m a i n t e n a n c e  of fish stocks on a susta i n e d  y i e l d  basis, 
or to as s u r e  the c o n t i n u a t i o n  of s u b s i s t e n c e  uses of 
such resources, s u b s i s t e n c e  use shall be the p r i o r i t y  
use. If f u r t h e r  r e s t r i c t i o n  is necessary, the b oard 
shall e s t a b l i s h  r e s t r i c t i o n s  and l i m i t a t i o n s  on and 
p r i orities for these c o n s u m p t i v e  uses on the basis of 
the f o l l o w i n g  criteria:

(1) c u s t o m a r y  and d i r e c t  d e p e n d e n c e  u p o n  the 
resource as the m a i n s t a y  of one's livelihood;

(2) l ocal residency; and

(3) a v a i l a b i l i t y  of a l t e r n a t i v e  resources, 
(emphasis added)

e g i s l a t u r e  d e f i n e d  s u b s i s t e n c e  uses in AS 1 6 . 0 5 . 9 4 0 . ( 2 6 ) :

(26) " s u b s i s t e n c e  uses" m e ans the c u s t o m a r y  and 
t r a d i t ional uses in A l a s k a  of wild, r e n e w a b l e  
resources for d i r e c t  p e r s o n a l  or family c o n s u m p t i o n  as 
food, shelter, fuel, cloth i n g ,  tools, or 
transp o r t a t i o n ,  for the m a k i n g  and selling of 
h a n d i c r a f t  a r t i c l e s  out of nonedible b y - p r o d u c t s  of 
fish and w i l d l i f e  r e s o u r c e s  taken for p e r s o n a l  or 
family c o n s u m p t i o n  , and for the c u s t o m a r y  trade, 
b a r t e r  or s h a r i n g  for p e r s o n a l  or family c o n s u m p t i o n ;  
for the p u r p o s e s  of this paragraph, "family" m e a n s  all 
persons r e l a t e d  by blood, marriage, or adoption, and 
any person living w i t h i n  the h o u s e h o l d  on a p e r m a n e n t  
basis, (emphasis a d d e d ) .

u b s i s t e n c e  f i s h i n g  is d e f i n e d  in AS 16.05.940 (17):

17) " s u b s i s t e n c e  f i shing" means the taking, fishing 
for, or p o s s e s s i o n  of fish, shellfish, or o t h e r  
fisheries r e s o u r c e s  for s u b s i s t e n c e  use w i t h  gill 
net,seine, f i s h  wheel, long line, or other m e ans 
d e f ined by the B o a r d  of Fisheries;



The intention of the S u b s i s t e n c e  Bill was to c o d i f y  the

state's 1973 policy s t a t e m e n t  of the C o m m i s s i o n e r  and Beard of

Fish and Game ('G‘, File #2, A p p e n d i x  S, pace 4, supra) and to

ov e r c o m e  th-? failure of the B o ard to protacu s u b s i s t e n c e  use in

light of c o m p e t i t i n g  uses. The R e p o r t  of the Special

Le g i s l a t i v e  C o m m i t t e e  on S u b s i s t e n c e  states:

"the subsistence law was p a s s e d  to enable the Board to 
provide for s u b s i s t e n c e  use during times of re s o u r c e  
shortage and intense comp e t i t i o n ,  and to make c e r t a i n  
that the Boards took care of s u bsistence use prior to 
allowing o t h e r  uses of these important e c onomic 
r e s o u r c e s .

"...Be that as it may, w h a t  the subsistence law did was 
to couify this policy (the 1973 C o m m i s s i o n e r ' s  Policy) 
in order th a t  its intent be enfor c e a b l e  rather than 
subject to the whims of the resource m a n agers." ('G' 
File =2, pages 13-221, A p p e n d i x  LL, page 44)

The intent was to be p r o t e c t i v e  of, and provide for

s u b s i s t e n c e  uses, m o s t  p a r t i c u l a r l y  dur i n g  times of res o u r c e

s h ortage and competition. The o r e-1973 statute, AS

16.05.940(17) d e f i n e d  subsistence f i s hing as:

" [S]ubsistence fishing" m e ans the taking, fishing for, 
or p o s session cf fish, s h e l l f i s h  or other fishery 
resources for pe r s o n a l  use and not for sale or barter 
w i t h  gill nee, seine, fi s h  wheel, long line,, or other 
means d e f i n e d  by the B o ard of Fishery.

;he 1978 A m e n d m e n t  s u b s t i t u t e d  "subsistence uses" for 

"personal uses not for sale or barter."

Relying on the a m e n d e d  d e f i n i t i o n  of subsistence fishing 

and the added d e f i n i t i o n  of s u b s i s t e n c e  uses as c u s t c m a r y  and 

t raditional uses, the B o ard a d o p t e d  regulations 80-79 FB and 

A m e n d e d  80-79 FB (supra) and u l t i m a t e l y  5 AAC 01.597.

The Board i n t e r p r e t e d  the st a t u t e s  as almost being 

a b s o l u t e l y  exclusive and a d o p t e d  r e gulations c o n s i s t e n t  w i t h



Plaintiffs and e v e r y  o t h e r  p e r s o n  and family in the area 

of Cook Inlet other t h a n  those p e r s o n s  residing in the v i l l a g e s  

of Port Graham, E n g l i s h  Bay, and Ty o n e k  have been seg r e g a t e d  

from subsistence p a r t i c i p a t i o n .  This int e r p r e t a t i o n  ignores 

the p e r missive nature of the s t a t u t e  and elevates 'customary 

and t r a d i t i o n a l 1 to s u c h  c o m p l e x i t y  and mystery that it 

requires ph.d.'s in m e t a p h y i c s  to u n r a v e l  the meaning.

The definition of c u s t o m a r y  and t r a d i t i o n a l  is s e c o n d a r y  

tc the primary purpose of the s u b s i s t e n c e  bill w h ich is to:

"clearly e s t a b l i s h  s u b s i s t e n c e  use as a pri o r i t y  use of 
Alaska's fish and game r e s o u r c e s  and to recog n i z e  the 
needs, customs, and tra d i t i o n s  of A l a skan residents"; 
ana to "permit the taking of fish u n l e s s . . . . [it] wi l l  
jeopardize or i n t e r f e r e  w i t h  the m a i n t e n a n c e  of fish 
stocks on a s u s t a i n e d  vie basis,"; AS 16.05 .251 (b) 
and L e g i s l a t i v e  Intent and p r eamble

and to "set f o r t h  a p r i o r i t y  of users if res t r i c t i o n s  
are needed b e c a u s e  of u n a v a i l a b i l i t y  cf r e s o u r c e s ... to 
insure that t h o s e  w i t h  the mo s t  d e p e n d e n c e  upon the 
fish and game r e s o u r c e s  are the last to be r e s t r icted." 
House Journal, May 13, 1978, page 1155, ('G ' File #2,
pages 13-22, A p p e n d i x  N)

The Board's i n t e r p r e t a t i o n  of the l e g islature's m e a n i n g  of 

c u s t c m a r y  and t r a d i t i o n a l  o v e r l o o k s  the ma n i f e s t  a m bition of 

the legisl a t i o n  to p r o v i d e  for and permit, and to protect, w h e n  

there is a resource shortage.

C u s t c m a r y  and t r a d i t i o n a l  are not words of art or mystery. 

R e p r e s e n t a t i v e  Grue.ning, in the House de b a t e  cn an a m e n d m e n t  to 

elimi n a t e  the words c u s t o m a r y  and t r a d i t i o n a l  states in part:

"I think that the m e a n i n g  of c u s t o m a r y  and t r a d i t i o n a l  
applying co use i s . . . n o t  that confusing. A fter all,



this bill is to e s t a b l i s h  a framework in w h i c h  these 
can be developed. And I d o n ' t  think we need a 
d e f inition of words that have a common dic t i o n a r y  
meaning  ̂ 3 ut just so the members don't confuse, there 
are two questions here, one is traditional methods of 
taking and one is t r a d i t i o n a l  and customary uses. And 
that is what we are talking about. Uses here in this 
amendment. 1 oppose it. It d o n't think it is 
necessary to take these w o rds out. I think that really 
gives a better handle for the 3oard to work f o r in 
defining the range of s u b s i s t e n c e . " (House Debate on 
House a m  s'bu, .entn Legislature," Second Session,
March 26, 1973. ('M 1 file #3, Exhibit U) (emphasis 
added)

Customary and t raditional should be used in the general 

d i c t i o n a r y  sense having a similar c o n t e x t  as 'historical' or 

'of having some p a s t ' . S u bsistence uses and users have been 

d e f i n e d  at least since 1959 by the legislature. One doesn't 

read the regulations to learn hew to fish or what to do with 

the fish. One obviously learns from neighbors, friends, or 

family h ow to fish. What one does with the fish other than 

immed i a t e l y  eat it is also a skill acquired from others and 

refined by resources available, e.g. electricity for freezing, 

wood for smoking, salt for salting, etc.

The statutes indicate subsi s t e n c e  fishing has two 

components. Cne is a means or mecnod of harvest, the orher is 

the use to which the resource is put. Since 1959, the 

l e gislature has d e f ined the means and methods of harvest. In 

Cook Inlet:, those means of taking subsistence fish has been 

pr i m a r i l y  wiuh set gill net. Plaintiffs have been using gill
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r.ets as a means to h a r v e s t  their s u b s i s t e n c e  salnon for food 

for ma n y  years.

From 1359 to 1978, the l e g i s l a t u r e  defined s u b s i s t e n c e  

uses as "personal use, not for sale or barter." P ersonal use
s

as d e f i n e d  and a l l o w e d  by s t a t u t e  was for the direct p e r s o n a l  

or fa m i l y  c o n s u m p i o n  of fish as food. Plaintiffs have 

h i s t o r i c a l l y  c o n s u m e d  t h eir gill net ca u g h t  salmon on a d i r e c t  

pe r s o n a l  and family basis for food.

To a dopt a r e g u l a t o r y  pol i c y  and scheme that e x c l u d e s  the 

Plain t i f f ' s  1978 p e r s o n a l  use of Co o k  Inlet Salmon as food from 

inclusion as a s u b s i s t e n c e  use b e c a u s e  it is not a c u s t o m a r y  

and tradit i o n a l  use raises the art of linguistic a n alysis to a 

high science. The fact of c o n s i s t e n t  use prior to 1978 is 

preci s e l y  why the l e g i s l a t u r e  d e f i n e d  it as a customary and 

traditional use. T h e  use does not r e q uire a complexly 

conceived, idealized, rural, n a t i v e  village as a model 

co m m u n i t y  to r e c o g n i z e  c u s t o m a r y  and traditional uses of salmon 

in Cook Inlet. T h i s  is in fact w h a t  the Board has done. Th e y  

have failed to p r o v i d e  any m e ans or me t h o d  whereby an A l a s k a n  

resident or family, or a small g r o u p  of families can take fish 

for s u b s i s t e n c e  uses. The c o m m u n i t y  requirements of the 

r e g u l a t o r y  scheme a r e  a b s o l u t e  p r o h i b i t i o n s  con s i s t e n t  w i t h  the 

Board's h i s t o r i c a l  a t t i t u d e s .  Th e y  have now a t t ributed those 

a t t i t u d e s  to the l e g i s l a t u r e .

The t r a n s c r i p t  of the Knik Board hearing of D e c e m b e r  14, 

1981, ('m * File #4, pages 70-272, A p p e n d i x  EE) and the h e a r i n g s
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1 'G ' File =2, pages 1 3 - 2 2 1 ,  ap p e n d i x  3) indicates the B e a r d ' s  

po l i c y  inherent in the 10 c r i t e r i a  and the interpretation and 

a d m i n i s t r a t i o n  the B o a r d  has e n d o w e d  on the subsistence b i l l .  

The Kn i k  discussion n e g l e c t s  r e f e r r e n c e  to 'permitting 

s u bsistence uses' or 'm a i n t a i n e n c e  of fish stock on a s u s t a i n e d  

y i e l d  basis' or ' p r o t e c t i o n  of or con t i n u a t i o n  of s u b s i s t e n c e  

u s e s ' . These are the i m p e t u s  for and the stated intent of the 

l e g i s l a t u r e  in adopting and er.actng the subsistence bill. The 

tra n s c r i p t  shows *hy t h e  3card d e v e l o p e d  the community c r i t e r i a  

as a pre-condition. It w a s  to exclude Knik. Since Knik h a d  

already satisfied the 10 criteria, the Board raised the 

'community criteria' to an i n s u r m o u n t a b l e  prerequisite.

At the Knik h e a r i n g ,  the u^ard was presented with a 

subsis t e n c e  report by J a m e s  Fall of che South Central R e g i o n ,  

D i v i s i o n  of Subsistence, e s s e n t i a l l y  establishing that K n i k  

residents were s u b s i s t e n c e  users ('G1 File £2, page 13- 221, 

A p p e n d i x  GG) . The c o m m u n i t y  c r i t e r i a  became a means of 

e n f o r c i n g  the Beard's e x c l u s i o n a r y  policy. They i n t e r p r e t e d  

the statutes as a u t h o r i z i n g  them to not only define c o m m u n i t y  

in such a specially a n d  n a r r o w  sense but also to a d m i n i s t e r  and 

apply their regulations and policy.

On page 126 of the K n i k  p r o c e e d i n g s  ('M ' Fiie #4, A p p e n d i x

SZ) :

Szabo (3oara chairman) :.. .We decide, is that an actual
community or n o t ?  And if we do look at it, then w e  
look at little g r o u p s  like neighborhoods and l i t t l e



enclaves, we l o o k  at i n d i v i d u a l s  and so forth a n d  see 
if, you know, 7 0 %  of the i n d i v i d u a l s  are doing this, 
two or three o f  the gr o u p s  are d o ing that and s o  f orth 
and if they e x h i b i t  ail these qualities then w e  say,
o.k. this c o m m u n i t y  meets the ten criteria. 3 u t  f i r s t  
you have to h a v e  a c o m m u n i t y  there . I think t h a t  w h a t  
we did here, w e  said, well, o b v i o u s l y  this w h o l e  ar e a  
doesn't meet t h e  ten c r i t e r i a  and then we s tart l o o k i n g  
at well, just t h e s e  two acres that one h o u s e h o l d  was 
on. And we s a i d ,  well, m a y b e  those two acres a n d  one 
household. If y o u  v i e w e d  them as a community w o u l d  
m e e t  those ten c r i t e r i a ,  we d o n ' t  think they s h o u l d  be 
•.’lewed as a c o m m u n i t y  ."

:hris Soil, (3oard m e m b e r ) ,  page 126, 127, supra:"Yean. Ju s t  
one comment, Mr. Chairman, and that is I think, 
perhaps, seme p e o p l e  are u n d e r the false i m p r e s s i o n  
that the ten c r i t e r i a  is the only thing , the o n l y  
latitude thar t h e  Board has, and thar's not in fact, 
the case . N o t  t h e  way that I u n d e rstand it. I t ' s  
part, we can g o  b e y o n d  that too, it's only ten p o i n t s .  
T h e r e  are m a n y  o t h e r  things that we may wish tc 
c onsider also. A m  I n o r  c o r r e c t  in that? ( e m p h a s i s  
added)

Szabo, page 127: " W e l l , I  t hink there's o t her things. B u t  I 
think that the k e y  to this thing is that before y o u  
k n o w  you have t o  d e t e r m i n e  if something is a c t u a l l y  a 
community b e f o r e  you a p ply the 10 criteria to ir. A n d  
I think that w a s  a d e c i s i o n  that we m a d e last y e a r ,  was 
we were conna i d e n t i f y  c o m m u n i t i e s  and then a p p l y  the 
ten criteria. " (emphasis added)

• The Board's p r e p o s s e s s e d  r e s p o n s e s  to subsistence u s e s  in 

Cook Inlet jaded their i n t e r p r e t a t i o n  of the s u b s i s t e n c e  

statures. Their p r o c l i v i t i e s  ior e x c l u s i o n  and e l i m i n a t i o n  of 

subs.ster.ee uses in C o o k  I n l e t  as well as their i n a b i l i t y  to 

cor.rrol themselves is w e l l  d o cumented. It has keot the
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St a te's attorneys b u s y  r e p r e s e n t i n g  and trying to c i v i l i z e  the 

3oard. The Tyonek c a s e  and the two southern d i s t r i c t  cases 

(77-22014, Horner and 3HO-SO-92) * o c c u r r e d  prior to the H o a r d ' s  

f ormal consideration o f  the s u b s i s t e n c e  statute a l t h o u g h  a f ter 

its 1978 enactment.

The Heard b e g r u d g i n g l y  'allowed' subsistence uses in Port 

Graham, English Bay a n d  Tyonek, and only after judicial 

i n t e r v e n t i o n  in Tyonek. The H o ard doles out, almost as a m a t t e r  

of charity, s u bsistence use largess, and even this is de n e  

rel u c t a n t l y .  In the A p r i l  1, 1981 m e e t i n g  ('G ' File #1, vo l u m e  

27 page 3 7) .

Heaton, (a Hoard m e m b e r ) :  " I've really felt that e v e n  T y o n e k  
in my own m i n d  and E n g l i s h  Hay and Port Gr a h a m  are 
d a n g e rously o n  the b o r d e r l i n e  , but I certainly think
that Ken a i t z e  e v e r y t h i n g  I heard up until n o w  led me
to believe t h a t - j u s t  m a ybe they'd want, you know, into 
that new w orld there or w h a t e v e r  t h e y 1 re reaily 
overwhelmed b y . . . " (emphasis added)

* 3 K C-30-92 Civil was f i l e d  in the S u p e r i o r  Court and h e a r d  
w i t h o u t  a jury on June 16, 1980 and the S uperior Court 
e n t e r e d  a permanent i n j u n c t i o n  a g a i n s t  the Defendants. In 
May of 1981, Plaintiffs, u n d e r  the same case heading a n d  
number, filed a P e t i t i o n  for I m p o s i t i o n  of Sanctions f o r  
C ontemot, Request of P r e l i m i n a r y  P e r m a n e n t  and D e c l a r a t o r y  
R e lief , w h i c h  was a g a i n  r uled on f a v o r a b l y  to the 
P l a i n t i f f s  and which is u n d e r  app e a l  by the state in S u p r e m e  
C o u r t  No. 7410. Also s e e  F r a nces et. al. v Alaska D e p a r t m e n t  
of Fish and Game, 3KN 80-546.



t is so m e w h a t  i r o n i c  that of all Co o k  Inlet s u b s i s t e n c e  

che users in the three native v illages p a r t i c i p a t e d  the 

in the p e r m i t t e d  s u b s i s t e n c e  fishery w h ile m o s t  o ther 

nlet users e x c l u d e d  a fter 1979 com p l i e d  with the 

t i o n s .

"In all c o m m u n i t i e s  [Cook Inlet] there are fam i l i e s  who 
have p a r c i c i p a t e d  in the subsi s t e n c e  salmon f i s hery for 
a long time (generally w i t h o u t  permits) and have 
received social, e c o n o m i c  and nutrit i o n a l  b e nefits from 
che h a r v e s t  of this resource. A l t h o u g h  this p a t t e r n  of 
use is o f t e n  m o s t  v i s i b l e  in the r e l a t i v e l y  i s olated 
c o m m u n i t i e s  ( E n g l i s h  Bay , Port G r aham , T y o n e k  , 
and S e l d o v i a  ) it is not r e s t r i c t e d  to these places. 
R ural food c o n n e c t e d  c o m m u n i t i e s . . .and more urban 
c e n t e r s ... all ha v e  r e s i d e n t s  who have t r a t i o n a l l y  
s u b s i s t e n c e  fi s h e d  for C o o k  Inlet Salmon." ( 3 r a u n a  
R e p o r t - n e x t  to last page , (unnumbered) ('G ' File #2, 
A p p e n d i x  R. s u p r a ) .

lai n t i f f ' s  o f f e r  that u n d e r  either a d m i n i s t r a t i v e  r e v i e w  

rd, the r e g u l a t i o n s  and po l i c y  adopted are i n c o n s i s t e n t  

r.d o u t side the a u t h o r i t y  of the l e gislative enactment, 

atute is c l e a r  in terms of its intent. It is m e a n t  to 

e indivi d u a l s  as A l a s k a n  r e s i d e n t s , a s  families, and as 

ity members. It tells the 3oard tc adopt r e g u l a t i o n s  

ting s u b s i s t e n c e  uses and that these uses shall be a 

cy wh e n  c e r t a i n  p r e c o n d i t i o n s  exist. It also sets out 

iceria for i m p o s i n g  r e s t r i c t i o n s  and limita t i o n s  a m ong 

ceoce users.

he Board did not h a v e  any a u t h o r i t y  to f o r m u l a t e  

ental policy. For p u r p o s e s  of argument, even if it did, 

a t h o r i z a t i o n  did not d e s i g n a t e  the Board to a d m i n i s t e r



that policy.- Under any c o n ditions the regulations and policy 

a d o pted and used in this case are not reasonably related tc ncr 

c o n s i s t e n t  wi t h  the p u rposes of the subsistence statutes and =re 

c a p ricious acts b e y o n d  the scope and intent of these statutes.

II

DID THE 5CARD V I O L A T E , A S  44.62.310, 312; THE PUBLIC 
M E E T I N G S PRO V I S IONS OF THE A D M I N I STRATIVE P R O C EDURES 
ACT “AND WAS J U DGE C A R L S O N ' S  RULING THAT TH I S  ISSUE WAS 
M O O T  IN E R R O R

J udge C a r l s o n  h e l d  than Plaintiff's Count II was moot. 

C o u n t  II a l l eged v i o l a t i o n s  of the A d ministrative Procedures 

A c t , p a r t i c u l a r l y  the notice and public meetings p r o v isions of 

Title 44. P l a r n t r f f s , in this brief, will deal with the public 

m e etings provision.

AS 44.62.312 states:

S tate policy r e g a r d i n g  meetings.

(a) It is the p o l i c y  of the state that

(1) the g o v e r n m e n t a l  units mentioned in AS 
44.62.310(a) e x i s t  to aid in the conduct of the people's 
b u s i n e s s ;

(2) It is the intent of the law that actions cf 
these units be t a k e n  op e n l y  and that the d e l i b e r a t i o n s  be 
c o n d u c t e d  openly;

(3) The people of this state do not y i eld their 
s o v e r i e g n i t y  to the agencies w h i c h  serve them;

(4) The people, in d e l egating authority, do net 
give t heir public servants the right to decide what is good 
for the people to k n o w  and wh a t  is not good for them to 
knew;
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(5) The p e o p l e ' s  right to remain i n formed s h all be 
p r o t e c t e d  so that th e y  m a y  m a i n t a i n  control of the 
i n s t r u m e n t s  they h a v e  created.

•b) AS 42.62. 3 1 0 ( c ) ( 1 )  shall be con t r u e d  n a r r o w l y  in 
order to e f f e c t u a t e  the p o l i c y  stated in (a) of this s e c t i o n  
and a v oid u n n e c e s s a r y  e x e c u t i v e  sessions.

Pla i n t i f f s  c l a i m  that in December, 1380, the Board he l d  

cl o s e d  m e e t i n g s  in v i o l a t i o n  of A l a s k a  Statute 44.62 . 3 1 0  and 

312. D u r i n g  these c l o s e d  meetings 1 1  appears that the B oard 

discussed, analyzed, and d e v e l o p e d  strategic findings w h i c h  

aifec -d the public and its use of Cook Inlet salmon r e s ources. 

These m e e t i n g s  d e s i g n e d l y  f o r m u l a t e d  and led to the a d o p t i o n  cf 

the 10 c r i t e r i a  w h i c h  are the n u c leus for all s u b s i s t e n c e  

action t a ken by the B e a r d  s i’-oe that meeting. As a r e s u l t  of 

those secret meetings, the Board adopted 80-79 F3 (1G ',

A p p e n d i x  A-l, supra) (See A f f idavit of Larry S mith , "G" file 

=2, page 13-221, A p p e n d i x  L., p a r agraphs 4, 5, 7, 8, 9; al s o  

A f f i d avit cf A r t h u r  S. R o b i n s o n  , 'G ' file #2, page 13-221, 

A p p e n d i x  MM, p a r a g r a p h s  3, 4, 5, 6, i 8; and t r a n s c r i p t  of 

Board m e e t i n g s  D e c e m b e r  15, 1980. 'G' file #1, vo l u m e  3, pages

122, 124, 126 and v o l u m n e  8, pages 101, 115, 117).

When the s u b s i s t e n c e  bill was enacted, the l e g i s l a t u r e

i n d e p e n d e n t l y  e m p h a s i z e d  the importance of public m e e t i n g s  on

all actions a f f e c t i n g  s u b s i s t e n c e  issues.

"...it is the intent of this committee that the 
decis i o n s  and d e t e r m i n a t i o n s  of the Board of F i s h e r i e s  
and the 3 o a r d  of Ga m e  will be. subject to c o m p l e t e  
public s c r u t i n y  and that reasons will be g i v e n  for any 
a c t i o n  or any f a i l u r e  to act. May 12, House Journal, 
page 1155, S e s s i o n  697, ('G' Appendix N, supra), 
(emphasis added)
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D e f e n d a n t s  have a c k n o w l e d g e d  that during the 1980 Beard 

m e e t i n g s  they v i o l a t e d  AS 44.56.510 and 312. On June 22, 1992, 

Def e n d a n t s  s t i p u l a t e d  to Entry of J u dgment against then on 

C o u n t  II of Plaintiffs' c o m p l a i n t  in Gjosund et al v A l a s k a  

D e p a r t m e n t  cf Fish and Game et al , 2HO 80-92 Civil and 

77-11014, Hcmer. C o u n t  II in G j o s u n d  is identical to C o u n t  II 

in Madison. It alleges that the Board violated AS 44 .66 .310.

The parties s t i p u l a t e d  that:

"It is the a g r e e m e n t  and the s t i p u l a t i o n  of the parties 
to this ac t i o n  that, the defendants having exa m i n e d  the 
e v i d e n c e  a v a i l a b l e  to them in light of the public 
mee t i n g s  law, entry of j u dgment can be had a g a inst the 
d e f e n d a n t s  on  the second part of plaintiffs c o u n t  two 
a l leging v i o l a t i o n s  of the public m e e ting pro v i s i o n s  cf 
AS 44.52.310, and 312 and therefore j udgment can be 
e n t ered a g a i n s t  the d e f e n d a n t  on ail parts of c o u n t  two 
of p l a i n t i f f s  compl a i n t . "

S t i p u l a t i o n  R e l a t i n g  To Counts Two, Three a nd Five of 

Plaintiffs' C o m p l a i n t  was filed and the O r d e r  signed 

N o v e m b e r  12, 1932, by Judge Paul Jones (also see F i ndings of 

Fact and C o n c l u s i o n s  of Law in S u p p o r t  of D e c l a r a t o r y  J u d g m e n t  

and P e r m a n e n t  Inj u n c t i v e  Relief dated Nov e m b e r  12, I9S2, 

signed by J u dge Paul Jones in G j o s u n d  . Findings of Fact #23 

'G' file #2 at 254 et seq) and the Order of Judge Jcnes cf 

D e c l a r a t o r y  J u d g m e n t  and P e r m anent I n j u n c t ive Relief , O r d e r  

#3, signed N o v e m b e r  12, 1982, Judge P a u 1 Jones.

Judge C a r l s o n  r u l e d  that Plaintiffs' count II was moot, 

however, he a p p a r e n t l y  only c o n s i d e r e d  AS 4 4 . 62.180-290 w h i c h  

deals p r i n c i p a l l y  w i t h  the pro c e d u r a l  aspects of the 

A d m i n i s t r a t i v e  Pro c e d u r e s  Act. A l though Judge Carls o n ' s  ruling
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c l a i m s  to d e c i d e  all the issues raised in C o unt II, i.e. public 

n o t i c e  and public m e e t i n g s ,  and m o o t s  C ounu II on this ground, 

n e i ther the record nor his F indings and C o n c l u s i o n s  s u p p o r t  his 

J u d g m e n t  of J a n u a r y  26, 1983. (See Findings of Fact and
4

C o n c l u s ion of Law on C o u n t s  II and III , Judge V i c t o r  Car l s o n ,  

J a n uary 26, 1983.

Plaintiffs' p o s i t i o n  is that the closed m e e t i n g  issue has 

been i n c o r r e c t l y  r e s o l v e d  and is not moot. All of the 

s u b s i s t e n c e  use c r i t e r i a  w e r e  a p p a r e n t l y  discussed, analyzed, 

c o m p r o m i s e d  and e f f e c t i v e l y  ag r e e d  to in the c l o s e d  m e e t i n g s  of 

D e c e m b e r  1980 in v i o l a t i o n  of the public m e e t i n g  p r o v i s i o n s  of 

the A d m i n i s t r a t i v e  P r o c e d u r e s  Act. I m m e d i a t e l y  after the 

clo s e d  meetings, the B o ard a d o p t e d  r e g u l a t i o n  =80-79 F3.

AS 44.62.310 and 312 c o m b i n e d  wi t h  the l e g i s l a t u r e ' s  

p a r t i c u l a r  p r o s c r i p t i o n  a g a i n s t  a n y t h i n g  less than 'complete 

public scrutiny' c o m p e l s  a s u b s t a n t i v e  right to public 

meetings. T h e r e f o r e  since the ten c r i t e r i a  c r e a t i o n  p r o c e s s  

took place in v i o l a t i o n  of the Plaintiffs' right to o b s e r v e  and 

be i n formed of the c o n d u c t  of b u s i n e s s  relating to them; and 

since the s u b s e q u e n t  p u b l i c  n o t i c e s  and hearings on l y  a t t e m p t e d  

to c o r r e c t  w h a t  had p r e v i o u s l y  b e e n  done in public w i t h o u t  

proper notice; then the ten c r i t e r i a  and all s u b s e q u e n t  

r e g u l a t i o n s  and m e a s u r e s  i n c o r p o r a t i n g  those c r i t e r i a  are void.

The o p e n  m e e t i n g  and p u b l i c  s c rutiny policy s t a t e m e n t  of 

AS 44.62.312 are so f o r c e f u l  that even a q u e s t i o n a b l e  d e v i a t i o n  

must n u l l i f y  the r e s u l t a n t  actions. In this case the
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v i o l a t i o n s  are c o n s i d e r a b l y  deviant.

■ III

DID T H E  S U P E R I O R  C O U R T  ERR IN F A I L I N G  TO FIND T H A T  THE A C T I O N S  
OF THE BOARD OF F I S H E R I E S  V I O L A T E D  T H E  P L A INTIFFS RIG H T S  TO 
E QUAL P R O T E C T I O N  OF L A W  U N D E R  T H E  FEDERAL AND S T ATE 
C O N S T I T U T I O N

Equal p r o t e c t i o n  rights are set out in the U. S. 

Constitution, A m e n d m e n t  14, S e c t i o n  1 and in the A l a s k a  

C o n s i t u t i o n  at A r t i c l e  1, S e c t i o n  1.

Ar t icle 8 S e c t i o n  17 of the Al a s k a  C o n s t i t u t i o n  states:

U n i f o r m  a p p l i c a t i o n  . Laws and regulations g o v e r n i n g  
the use or d i s p o s a l  of n a t ural resources shall apply 
e q u a l l y  to all persons s i m i l a r l y  situated w i t h  
reference to the s u b ject m a t t e r  and purpose to be 
served by the law and regulations."

No cases have really d i s t i n g u i s h e d  the nafJrai resources 

c o n s t i t u t i o n a l  equal p r o t e c t i o n  p r o v i s i o n  from A r t icle 1, 

Sect i o n  1. P l a i n t i f f s  offer that the equal p r o tection 

res t a t m e n t  for n a t ural resources requires an even more dil i g e n t  

and sensi t i v e  a p p r o a c h  to equal p r o t e c t i o n  analysis than areas 

not dou b l y  protected.

The standards to be a p p l i e d  in equal p r o tection c h a l l e n g e s  

under the A l a s k a  c o n s t i t u t i o n  have been d e v e l o p e d  and 

e n u n c i a t e d  in I s a kson v  Ri c k e y  ., 550 ?2d 359 (Alaska 1976); 

State v E r i c k s o n  , 574 ?2d 1, (Alaska 1978) and C o m mercial 

F i sheries E n t r y  C o m m i s s i on v A p o k e d a k  , 506 P2d 1255, (Alaska 

1980). The test to be appl i e d  can be stated as follows:

Initially, we must look to the purpose of the statute,
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vi e wing the l e g i s l a t i o n  as a whole on the c i r c u m s t a n c e s  
s u r r o u n d i n g  it. It must be det e r m i n e d  that its 
purposes are legitimate, that it falls under the police 
power of the state. E x a m i n i n g  the means used to 
a c c o m p l i s h  the l e g i s l a t i v e  objectives and the reasons 
advanced, therefore, the c o u r t  must then d e t e r m i n e  
w h e t h e r  the means c h o s e n  s u b s t a n t i a l l y  further the 
g oals cf the enactment. Finally, the state i n t e r e s t  in 
the ch o s e n  means m u s t  be b a l a n c e d  agai n s t  the nature of 
the c o n s t i t u t i o n a l  right involved." E r i c k s o n  , supra, 
page 12

The ecual p r o t e c t i o n  test has al s o  been stated in I s a kson ,

supra, at 362,

"In order for a c l a s s i f i c a t i o n  to s u r vive judicial 
scrutiny, the c l a s s i f i c a t i o n  must be reasonable, not 
a rbitrary and must rest on some g r ounded d i f f e r e n c e  
h aving a s u b s t a n t i a l  r e l a t i o n s h i p  to the obj e c t  of the 
legislation, so that all persons similarly 
c i r c u m s t a n c e d  shall be treated alike."

P l a i ntiffs allege that the 3oard cf Fisheries through 

regulation, policy and a p p l i c a t i o n  e s t a b l i s h e d  a scree n i n g  model 

for s u b s i s t e n c e  use i n c l u s i o n  w h i c h  is unrelated to the intent cf 

AS 16.05.251(b) and w h i c h  d i s c r i m i n a t e s  against and a m o n g s t  

s u b s i s t e n c e  users u n r easonably.

As a preamble to the equal p r o t e c t i o n  analysis, we offer that 

the Board has done two things. Firstly, they have c r e ated a set of 

10 c r i t e r i a  using as a p a r a d i g m  an ethnically pure rural native 

v i l l a g e  c o m m u n i t y  to screen all a p p l i c a t i o n s  for s u b s i s t e n c e  

users. In c o n j u n c t i o n  w i t h  this they have adopted a policy and 

p r e c e d e n t  requiring c o n f o r m a n c e  to this model prior co e v a l u a t i n g  

w h e t h e r  or not an a p p l i c a n t  satis f i e s  all of the 10 criteria.

The Board has then gone one step further, a p p a r e n t l y  a s suming 

that 16.o 5 . 2 5 1 (b), g r a n t e d  them a d m i n i s t r a t i v e  powers e n abling the 

B eard to apply the r e g u l a t i o n s  they enacted.



W h a t  has in effect o c c u r r e d  is that the Board has inter p r e t e d  

the legislation, enacted regulations, and then applied these 

r e gulations to r estrict the taking cf fish for subsistence uses 

frcm all A l a s k a n  residents unless they reside in an e stablished 

g e o g r a p h i c  c o m m u n i t y  p r e c i s e l y  m i r r o r i n g  an idealized rural native 

v i l l a g e  community. This is not a legitimate purpose of the 

s t a t u t e . (■)

It also un f a i r l y  d i s c r i m i n a t e s  against all excluded Alaskan 

residents who are and have been s u bsistence users w i t h o u t  any 

rational c o n n e c t i o n  to the statute's legitimate purposes.

Examples d e s c r i b i n g  h o w  the Beard deliberates, decides, 

creates, and applies their r e g u l a t i o n s  s critical to 

u n d e r s t a n d i n g  Plaintiffs' argum e n t s  in this brief. Since 1977, 

the Board has a ctively attempted, due to their personal 

p h i l o s o p h i e s  and bias, to e x c lude all subsistence uses in Cook 

I n l e t .

At the December, 1976 meetings, the Board e l i minated 

s u b s i s t e n c e  fishing in the S o u t h e r n  District of Cook Ir.let. The 

record of p r oceedings illust r a t e d  that there were no legitimate or 

s u p p o r t a b l e  b i o logical concerns. It was a 'shoe- from the lip' |j

°eci s i c n  that s ubsistence use no lo.ncer existed in the Southern

*To avorc repetition, P i a m t i i f s  i ncorporate in this ecuai 
p r o t e c t i o n  ar g u m e n t  their a nalysis of legislative intent 
from A r g u m e n t  I, A  & B A d m i n i s t r a t i v e  Review.
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district of C o o k  Inlet. Judge Lewis in June of 1977, e n t ered a- 

:reli.-;ir.ary i n j u n c t i o n  r e i n s t a t i n g  the r e g u l a t i o n s  that had 

rxisted pricr to 1977. (See 'G * File =2, A p p e n d i c e s  Q, M, supra).

Over t: ; next three years the B o ard reduced the area, c atch
4

:er permit, and size of gear for s u b s i s t e n c e  f i s h i n g  to w h e r e  the 

fishery was e f f e c t i v e l y  eliminated. Cn June 16, 1980, the S uperior 

raurt was called upon again, and e n t e r e d  a p e r m a n e n t  i n j u n c t i o n  

reinstating the s u b s i s t e n c e  f i s h e r y  as it had been in e f f e c t  prior 

:o 1973. i'G', file ?2, A p p e n d i x  0, supra).

Part of the record in G j o s u n d  upon which J u dge Jones made

•.is d e c i s i o n  was the B o a rd's d i s c u s s i o n  of gear length r e d u c t i o n

for s u b s i s t e n c e  fishing from 35 to 20 fathoms.

Beaten, (3oard m e m b e r ) M r .  Chairman, I'd like to amend it to 
read ''Southern Di s t r i c t  set gill Nets 20 fathoms". I 
d o n ' t  see any reason they need 35... I think 20 w ould 
be plenty. I think there is a prob l e m  of w a s t a g e . *  Got 
to be somet h i n g  r e asonable. I'd like to get down to 5 
to 10 b u t I kn e w  you c o u ldn't c a tc h a n y t h i n g -her. .
(Big x a u g h ) ...

Szabc: Is there a second to that m o t i o n , . . . (Motion and
A m e n d m e n t  s econded and passed)

Beaton : T h e y  m i g h t  have beat us b u r we got o u r  little licks at 
th ;m ...(laugh) (emphasis added)

The Board has now d i s c o v e r e d  that the s u b s i s t e n c e  bill 

provides them with a more s o p h i s t i c a t e d  tool to fulfil their 

purposes. N e i t h e r  the body of the s u b s i s t e n c e  l e g i s l a t i o n  nor 

the statments of intent o f f e r  indications, implic a t i o n s ,  or

*No e v idence was e v e r  p r e s e n t e d  to the Board showing that 
•wastage e x i sted or was a n o r e a b i e  problem.
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Beacon, (Board m e m b e r ) :--- that the Kenaitzes fall somewhere in
between, o b v i o u s l y  the b l o o d / c u l t u r a l  thine is there, 
bur it is not chere co che aegree thac ic was in che 
chree villages, (line 23, gage 19, 20) ( emohasis added
)
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hints of racial or echnic considerations. However, the Board

has c o n s i s t e n t l y  referred to race and ethnicity in their

discussions and have fashioned a commu n i t y  p r e r e q u i s i t e  co

subsiscence inclusion based upon an eth n i c a l l v  cure rural— * *

n ative village community.

The effect of this has been two fold. It has made it ||

impossible for any individual, family or small c o m m u n i t y  Kacive 

or non-native, to be c o n s i d e r e d  a Cook Inlet subsistence user 

and has also excluded all Natives living on Cook Ir.iet (except 

those in Port Graham, E n g l i s h  3ay, and Tyonek) due to their 

lact of 'ethnic purity'. |j

Following are excepts frcm the Beard's hearings of April 

1, 1981, dis c u s s i n g  the quali t i e s  and c h a r a cteristics of 

subsistence in Cook Inlet in regard to the Kenaitze Indians.

('G ' file t 1, volume 27, 23).
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Beaton: Kell what I'm saying there, I guess, e s s e n t i a l l y  is
that the three villages, ----  there have been some _
inroads made by some outsiders, you knew, J
intermarriage, a few school teachers, things in that ■
nature, but s m a l l   in comparison co the over-all
p o p ulacion is. 3ut in the kenaitze, it really gees 
down to w h ere it is really a lot harder to idencifv 
them as an enticy, and that is probably the best proof 
it thac is in these land claims and I think that under a
  these land claims they cou l d n ' t  c l e a r l y  i d e n t i f y  cl
them as a v i l l a g e  ; (line 15, page 21, 22) (' e m p h a s i s '
added )
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Beaten: ...But, in e t h e r  p l a c e s ,  alluding to there such as
A n c h o r a g e  and e v e r y t h i n g ,  it literally over w h e l m e d  
that culture. I mean, you know, for w h a t e v e r  reason, 
ei t h e r  they d i d n ' t  h a v e  e n o u g h  (indiscernible) of the 
culture, and you knew, the people w e r e n ' t  p u r i st 
e n o u g h  , or w h a t e v e r ,  but they really just kind cf got 
s t e a m r o l l e a  ev e r  th a t  their culture really did 
char.ge.(line 16, page 36) ( emphasis added )

...And that gets d a n g e r o u s l y  close to that if not 
that in the case of the Kenaitze. You know, that's 
what I'm c o n c e ' t e d  about. It may net be the case, but 
it c e r t a i n l y  is on that r e a l l y  b o r d e r l i n e  ar e a  there.
I re a l i v  fe l t  that even T y o n e k  in my own mind, E n g l i s h
Bay and F o r t  G r a h a m  are c a n g e r o u l y  on the border l i n e ,
out x c e r t a i n l y  ttunx that tne Kenait ,e.. .every t h i n g  
I ’ve heard u n t i l  n e w  led m e  to believe that just m a y b e  
t h e y’d want, you know, into that new w o rld there 
w h a t e v e r  they are r e a l l y  o v e r w h e l m e d  by... (line 6, 
page 37) ( e m p h a s i s  a d d e d )

Beaton: But, n e v e r t h e l e s s  I can see why they did c heck out
the K e n a i t z e  b e c a u s e  that is where all the p r e s s u r e  is 
c o m i n g  from. T h e y  c laim they a re a native v i l l a g e  , 
they c l aim all of these t h i n g s . ( l i n e  6, page 43) (
e m phasis a d d e d  )

But at b e s t  t h e y  are not meeting all of the same 
c r i t e r i a  such I think it is tc the d i s c r e t i o n  of the 
Board w h e t h e r  the K e n a i t z e  have been m aybe c l a s s i f i e d  
as a v i l l a g e  or, you know, as one that was s u b s i s t e n c e  
type rights a n d . . . o f  the three, (line 22, page 43, 44)
( e m p h a s i s  a d d e d  )

Quintin: Mr. C h a i r m a n ,  I'll just get back to t h e •same
s u b s i s t e n c e  thing here a gain that w i t h o u t  a real 
d e finite i n t e r p r e t a t i o n  of subsistence I w o u l d  su b m i t  
that 99 p e r c e n t  of the pe o p l e  are not s u b s i s t e n c e  
users. Now, the r e a s o n  th a t  I say that is simply the
fact that a 100 y ears ago now, the et h n i c  p e o p l e  ---
the native p e o p l e  o r  w h o e v e r  lived here w e r e  tr ue l y  
s u b s i s t e n c e  users. (line 13, page 50; ( e m p h a s i s  a d d e d ^

Beaton: ... w h y  the Ker.aitzes seem to be almost s i n g l e d  out
is, I guess that they m a d e  a real a l l e g a t i o n  that they 
are one in the same as t h ose three villages, and I
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d o n ’t think anyone else on that list, or a n y body else, 
has really come forward w i t h  positions papers ar.d the
rest of it that they are a s s e r t ing that they a r e one
and the same as these three villages. (line 15, page
42) ( e m p h a s i s  added )

The f o l l o w i n g  excerpts are from the Beard's c o n s i d e r a t i o n  

of the Homer area for subsis t e n c e  use. ('G ' file #2, April 1, 

1981, volume 28)

Huntington: Hcmer is a fishing community.

Stabo: Well, yeah but... I d o n ' t  even think it has its
roots as far as b e ing a native village or a n y thing. I 
m e an...I don't even know w h a t  the history of Hcmer was. 
M a y b e . ..maybe Grif knows be t t e r  what existed in Hcmer 
back 70 years ago w h e n  you... (line 20, page 10)

Quinton: It was never a na t i v e  community. Never was.
(line 10, page 10)

Beaten: S e l d o v i a  was at one time a native village
 Th e n  later became a logging area which it is now.
Logging and fishing area. But it was o r i g i n a l l y  a 
native village. However, there are an awful lot of 
p eople in Se l d o v i a  toda y . . . I ' v e  lived there three years
myself, J o h n n i e   and there are of m i xed blood there
... and p a r t i c u l a r l l v  all of the natives that were, you
k n o w ,  really o riented to the native lifestyle pretty
well m oved back into Port G r a h a m  and E n g lish Bay. 7V 
ones than e s s e n t i a l l y  d o n ' t  like all of this change, so 
to speak. And, n o w  you ha v e  a lot of progr e s s i v e
N a t i v e s  like Pete Alsaut (P h) is part n a t i v e  and,
you know, he is a real time - big time, big crabber, 
big fisherman, and the rest of it....But they, the rest 
of them kind cf m o v e d  back over ir.to the Port G r a h a m  
and Engl i s h  Bay part ....part of the native community, 
(line 25, page 11, 12)

3eaton: ...for a lack of a be t t e r  term, (the term used was
'pseudo s u b s i s t e n c e  users') I mean in o t h e r w o r d s , . . .you 
k n o w  they really did just run in there and kind of 
(indiscernible) it up in anyway. They d e c i d e d  that 
they are going to e m m u l a t e  the three vil l a g e s  but they 
are really not true s u b s i s t e n c e  users. (line 16, page
18)



I

4

|| Szabo: I think if they had co n e  here, y o u  say, s e v e r a l
h u n d r e d  y ears ago and s t a r t e d  this sane thing that he 
is d o ing n o w . . . y o u  c ould c e r t a i n l y  make the sane case 
for them as you are m a k i n g  for these o ther v i l l ages. 
But, the fact that this group, you know, arrives n e w  on 
the scene w i t h  n c  you k n o w  c u ltural ties, no family

I ties or anything else. And that they all just ap p e a r
and then th e y  set up, you knew, somet h i n g  that mi m i c s  
wh a t  s u b s i s t e n c e  m e a n s  then...
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Beaton: It's a l m o s t  like (indiscernible) blue b lood,
(ph) or something. I me a n  you j u s t . . . j u s t  m o n e y  alone 
d o e s n ' t  r e a l l y  cet you into this thing anyway, (line 7, 
page 19)

Szabo: But, you knew, as far as a n y  they still d on't
h a v e  all of them ar e n ' t  f o u r t h    f o u r th g e n e r a t i o n
p e o p l e , you know, w h e r e a s  like Tyonek you c a n  trace 
their e x i s t e n c e  back for ma n y  generations, the same 
w i t h  E n g l i s h  Bay and Port Graham, (line 22, page 20) 
(emphasis added)

An e x a mple of the B oard d i s c u s s i n g  Ninilchik:

Beaton: I think the key c o m p o n e n t . . .you w o u l d  have a hard
time d e a l i n g  wi t h  N J xilchik like you said Mr.
Glosslein, (ph) w h o  was c a u s i n g  the p r o b l e m  and super 
sier.er there, J e r r y  (indiscernible) in Nin i l c h i k .  I 
mean, it is just a t r e m e n d o u s  v a r i a t i o n  of gu_s from
N i n i l c h i k  th a t  are up on there.  you k n o w   and
there's some N a t i v e  i n v o l v m e n t  there, and there is all 
these others. A n d  c e r t a i n l y  G l o s l e i n  is a b o u t  as 
d i f f e re nt f r o m  a N a t i v e  as a n y b o d y  (indiscernible
voice d r o p s )   you know, I mean as far as his
b a c k g r o u n d  and stuff, (line 12, page 22) ( em p h a s i s
a d ded )

The Board also shows p a r t i c u l a r  p r e j u d i c e  and c y n i c i s m  

t o w ards s u b s i s t e n c e  reports w h i c h  c o n t r a d i c t  their d e s i r e s  and 

beliefs. A t  the M a r c h  20, 1981, h e a r i n g s  ('G ' file #1 volumes 

19-22) the c h a i r m a n  of the Beard inquires a b out a s u b s i s t e n c e  

re p o r t  from the S u b s i s t e n c e  D i v i s i o n  and c o n t i n u a l l y  ixifers,
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w i t h o u t  any substantiation, that the people who filled cut the 

cueszio.naire were liars. On page 38 Mr. Szabo says in re s p o n s e  

to certain charts p r e s e n t e d  to him.

Szabo: ...or else, h o w  ma n y  liars you had...

Szabo: Yeah, but that's a s s u m i n g  that the people d i d n ' t  lie
a b o u t  their fa m i l y  s i z e . . . a l s o  di d n ' t  lie'acout 
anything else, (page 92)

Mr. Szabo's c y n i c i s m  towards the inform a t i o n  p r ovided by 

the subsistence section comes out again w h e n  he quest i o n s  their 

information:

Szabo: The i n f o r m a t i o n  co m i n g  out is only as good as the
information g o ing in." (page 93)

Szabo: I mean w e  found two h u n d r e d  and thirty liars
y e s t e r d a y . . .new we d o n't k n o w  hew many ether liars we 
have... (page 270)

At the ria^ch 23, 1981, mee t i n g s  Mr. Kelso of the

Subsi s t e n c e  Section and Mr. Szabo have a dialogue. Mr. Szabo

attempts to pressure Mr. K e lso to w r ite supportive findings for

the Board's c onclusions w h e n  the Subsi s t e n c e  Section's data

r e g a r d i n g  s u bsistence u s ers leads to a c o ntrary conclusion.

Mr. Kelso advises Mr. Szabo of this information and advises him

that the S u bsistence S e c t i o n  is not in the business of

"creative writing" ('G' File #1, volumes 24, 24, 26, cages

58-63, see page 63)

In the December, 1981 p roceedings the 3card first receives

a report from James Fall of the S u b s i s t e n c e  Division. ('G'

File #2, A p p e n d i x  GG, T r a d i t i o n a l  Pesource Uses in the Knik
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Arm Ar e a  by Jarr.es Fall, D e c e m b e r  1991). The r e p o r t  and 

t e s t i m o n y  e s t a b l i s h  that Kn i k  satis f i e s  the 10 criteria. As 

the Board realizes this they a d j o u r n  and upon r e t u r n i n g  they 

d e v e l o p e d  the new i d e a l i z e d  c o m m u n i t y  d e f i n i t i o n  w h i c h  m u s t  be 

s a t i s f i e d  bef o r e  the Beard wi l l  a pply the 10 criteria. They 

then also f o r m u l a t e  the po l i c y  r e q u i r i n g  c o n f o r m i t y  w i t h  all 

10 c r i t e r i a  after s a t i s f y i n g  the c o m m u n i t y  requirement.

The B o ard then r e e v a l u a t e s  Kn i k  wi t h  the c o m m u n i t y  

d e f i n i t i o n  and finds that Knik is not a c o m m u n i t y  and t h e r e f o r e  

tne 10 c r i t e r i a  are n o w  i n a pplicable. Conclusion: No one in

Knik is a s u b s i s t e n c e  user.

R e f e r r i n g  zo Knik: (1M ' File *4, E x h i b i t  EE supra)

Szabo: ...And we said well, m a ybe that two acres and that cne
household. If you vie w e d  them as a c o m m u n i t y  w o u l d  
m e e t  those ten criteria, but we d o n't think they c o uld
be v i e w e d  as a community, (page 126)

Goll: Yeah. Just one comment, Mr. C h a i r m a n ... some people
are under the false i m p r e s s i o n  that the ten c r i t e r i a  is
the only think, the only latitude the B o ard has, and
thac's not, in fact, the c a s e . . . I t ' s  part of it, but we 
can go b e y o n d  thac t o o . . . A m  I c o r rect in that?

Well, I t hink there's o ther things... (cage 126, 
127)

The 3 oara also shows a p a t r o n i z i n g  and o f t e n  c y n i c a l  vi e w  

of N a t i v e  a ctivities. For e x a mple see pages 5, 6, 12, and 13.

To c l a r i f y  Plaintiffs' p o s i t i o n  in light of the above 

re ferred to record w i t h  one final example: The Board
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e f f e c t i v e l y  set up two classes. One results from 5 AAC 0 1 . 5 9 7 (b 

and (c) requiring that one be l o n g  to "the com m u n i t y "  (See 

proceedings, Knik, , A p p e n d i x  EE, supra) before r e q u i r i n g  

sat i s f a c t i o n  of all ten criteria. The community includes the 

class that lives in an e s t a b l i s h e d  g e o graphic community, w h i c h  

may be p a r t i c i p a t i n g  in a subsis t e n c e  system, with at l e a s t  j|

several h o u s eholds cf full time residents who reside in a 

specific g e o g raphical area because of common interests and who 

look like a pure native village and then satisfy all ten of the 

c r i t e r i a . (5 AAC 0 1 . 5 9 7 (b ) ( c ) . The excluded class is made up of 

all other A l a skan residents either as individuals, families, 

croups or communties w h o  have a h i s t o r y  of use of set gill nets 

and use of salnon for their family and personal c o n s u m p t i o n  

c o n s i s t e n t  w i t h  all subsistence regulations in effect prior to 

1979 and who otherwise may satify some or all of the ten 

c r i t e r i a  but are not c o n s i d e r e d  subsistence users because they 

are not members of the idealized community.

A l t h o u g h  the class d e s c r iptions are a bit w o rdy they do 

d e s c r i b e  what the Board has done. It is incredible that this 

scheme and all of the hearings and litigation spring from the 

B o a r d’s belief that the legislature in 16.05.940(26) intended 

the term custcmary and traaitiona L to proscribe all Al a s k a r u  

but those in the 'perfect idealized native community' ranegory. J|

Plaintiffs submit that this scheme does not further che 

purposes of "permitting the taking of fish for s u b s i s t e n c e  

uses", "of recogn i z i n g  the r e e d s , customs and traditions of

1
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all A l a s k a n s "  and of m a i n t a i n i n g  fish stock on a s u s t a i n e d  

y i eld b a s is." F u r t h e r  that the class system set up 

d i s c r i m i n a t e s  a g a i n s t  Plaintiffs and persons s i m i l a r l y  s ituated 

w i t h o u t  any rational basis.

IV

HAS THE B O A R D  OF F I S H E R I E S  V I O L A T E D  P L A I N T I F F ' S  R I G H T  
TO DUE P R O C E S S ~CF~ L A W ? ""

P l a i n t i f f s  c l a i m  that they have a right to fish,

minimally, on a pa r i t y  basis with all other user groups. This

c l a i m  is b ased upon their prior c o n t i n u e d  and long term use of

the salmon moving through Cook Inlet. The m e t h o d  used has

p r i m a r i l y  be e n  with set gill nets in p a r t i c u l a r  areas on the

east shores of Ccok Inlet. T h e - s a l m o n  have been used for their

pe r s o n a l  and family consumption. The Fou r t e e n t h  A m e n d m e n t  to

che U.S. C o n stitution, S e c tion 1, provides as follows:

"...nor shall any state d e p r i v e  any person of life, 
liberty, or pr o p e r t y  w i t h o u t  due process of law..."

The C o n s i t u t i o n  of the State of Alaska, Article 1, Sect i o n  7,

p r o v i d e s :

"No person shall be d e p r i v e d  of life, liberty, or 
pr o p e r t y  w i t h o u t  due process of law."

The a l l e g a t i o n s  in this s e c tion include c u m m u i a t i v e  

violations, some of w hich alone are suf f i c i e n t  to support due 

process violation.

(A) Due p r ocess - A r b i t r a r y  E x c l u s i o n / B i ased H e a r i n g
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