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since "customary and traditional uses™ had not been evidenced
there. The borrd did not authorize under its discretionary
powers contained in A3 16.05.251(a) any personal use set gill net
fishing on the Kenai Peninsula for the 1981 season.

During the summer of 1981, the Gjosund plaintiffs filed
a "petition"” in the superior court 1in Homer, and the Madison
plaintiffs filed a complaint in the superior court 1in Kenai.
(G File 2, at 1-9 and M File 1, at 1-5) Both lawsuitl challenged
the validity of the ten criteria, alleging that they were 1incon—
sistent with the intent of the subsistence law. Also, both
lawsuits alleged that there had been procedural irregularities in
the adoption of the ten criteria, and that the board"s actions
had violated plaintiffs® due process and equal protection rights.
G.josund additionally asked that the board be held 1in contempt.
The Alaska Federation of Natives ("AFN") intervened as a party in
Madison. 14/

In December 1981, the validity of the ten criteria was
upheld 1in Madison, with the granting of motions for partial
summary judgment filed by the state and AFN on that claim.
(M File 1, at 45-49) The ten criteria were then codified into
the Alaska Administrative Co"e after the board adopted them again
at its December 1981 meeting. 5 AAC 01.597.

In March 1982, the validity of the ten criteria as a

14/ AFN"s motion to intervene and the order granting the motion
are not a part of the record on appeal.



mechanism Tfor identifying subsistence uses in a manner 1intended
by the subsistence law was also upheld in Gjosund. (G File 2, at
221-245) However, Gjosund 1inexplicably further concluded that
the board could not apply the criteria to identify what personal
use set gill net fishing should be authorized as ™"subsi ce
fishing,” unless it was necessary to do so because of the bioxug-
ical status of the target fish stock.

At the spring 1982 meeting, the board established a new
category of fishing, "personal use fishing,"” to accommodate those
activities which had formerly been termed "subsistence fishing,"
but which could no longer be so designated since the subsistence
law had narrowed the definition to only those uses which were
"customary and traditional.™ 5 AAC 77.001. The board specified
that "personal use fishing” would not be authorized if sustained
yield would be jeopardized, but other than that safeguard,
maintained the flexibility to authorize "personal use fishing”
whenever it would be "in the broad public interest.” 5 AAC
77.001(b). Thus, "personal use fishing"” jJjoined "commercial
fishing”™ and "sport fishing" as-activities which can be regulated
by the board in its discretion under AS 16.05.251(a).

At that same meeting, the board then authorized "per—
sonal use fishing” on the Kenai Peninsula for the 1982 season. A
sockeye. salmon fishery 1in June was established in the central
district (near Kenai), 5 AAC 77.547, and a fall coho fishery w-/
established in the southern district (near Homer), 5AAC 77.546,

though the latter was superceded by the so-called "subsistence



fishing” authorized by the court in Gjosund. The harvest limits
imposed on "personal wuse fishing” in these two Jlocations were
identical to the “"subsistence fishing” [limits previously 1in
e”ect for those areas. 5 AAC 77.530(a)-

In the spring of 1982, the board, together with the
Board of Game, jJointly adopted a procedural regulation which
describes how "subsistence uses”™ will be 1identified and provided
for under the subsistence law. 5 AAC 99.010. The joint regula—
tion contains eight criteria which are to be used to 1identify
"customary and traditional subsistence wuses™ throughout the
state, and which are very similar to the ten criteria at issue
here. 5 AAC 99.010(b).

In August 1982, the court in Madison upheld the author—
ity of the board to establish and authorize "personal use fish—
ing,” and determined that the authorization of "personal use
fishing™ 1n June on the coho salmon 1in the central district of
Cook Inlet was reasonable and fair, despite the fact that plain—
tiffs would have preferred a fall coho fishery. The court also
refused to second-guess the board"s determination that none of
the communities on the Kenai Peninsula met the ten criteria.
Instead, it remanded that claim to the board with instructions to
consider any properly submitted proposals to authorize "subsis-—
tence fishing” under the ten criteria contained in 5 AAC 01.597.

(M File 4, at 293-295; M File 6, at 361-369)

IVv. COURSE OF PROCEEDINGS IN THE TRIAL COURTS

The state adopts AFN"s description of the proceedings



in Madison and of the consolidation. Although AFN"s description
of the proceedings 1in Gjosund 1is accurate, some further “etail
may be useful.

On May 29, 1981, the Gjosund plaintiffs filed a "peti—
tion” 1in the superior court 1in Homer, setting forth five claims
for relief. (G File 2, at 1-9) A preliminary injunction was
issued on August 4, 1981, which ordered the opening of a personal
use set gillnet fishery in the southern district, which the court
termed a "subsistence fishery." In December 1981, plaintiffs
moved for summary judgment on all five counts, and the state
moved for partial summary judgment on count I, and to dismiss
count 1l as moot. Oral argument occurred on those motions on
February 16, 1982. (G File 2, at 254)

On March 8, 1982, the court issued a decision resolving
counts 1 and 1V, and part of count II. (G File 2, at 221-253)
On June 22, 1982, the parties stipulated to the disposition of
counts 11l and V, and the remaining part of count II. (M File 6,
at 328)

On November 19, 1982, the court entered amended find—
ings of fact and conclusions of law, and an mended final judg—
ment, setting oat the disposition of all the counts. (G File 2,
at 254-261 and 265, 18; M File 6, at 328-330) The state was
granted summary judgment on count I (the validity of the ten
criteria). Plaintiffs were granted summary judgment on counts Il
(procedural aspects) and 1V (the application of the ten cri e-

ria). The court refused to dismiss count Il as moot, and counts



111 (contempt) and V (subsumed by count 1V) were dismissed
according to the stipulation.
On December 13, 1982, the state filed a notice of

appeal from the court®"s ruling on count 1IV. (G File 2, at 262)

V. ARGUMENT
A. Summary

The Ilegislative history of the subsistence law clearly
indicates that the legislature intended to narrow the definition
of "subsistence Tfishing” to mean fishing by individuals who
reside 1in rural areas of the state which historically have been
dependent upon hunting and fishing as a significant characteris—
tic of the social and ecoromic life of the area. To the extent
that there 1is any question in that regard, the board"s interpre—
tation and implementation of the subsistence law, which 1is
entitled to significant weight, resolve Iit.

In carrying out its delegated responsibilities under
the subsistence law, the board determined that "subsistence uses"
of salmon in Cook Irlet can be identified on a community basis by
the application of tan criteria, and that determination 1is both
consistent with the intent of the subsistence law and reasonable.

The promulgation by the board in December 1981 of 5 AAC
01.597, codifying the ten criteria used to identify "subsistence
uses" of salmon in Cook Inlet, was a sufficiently new beginning
to cure and moot a violation of the public meetings law which
occurred when the criteria were first formulated 1in December

1980.



The board 1is authorized by <che subsistence law to
identify "subsistence uses"™ of salmon in Cook Inlet in order that
only fishing for those uses will be provided for through "subsis—
tence fishing," regardless of the biological status of the target
stocks.

The classifications determined by the ten criteria of
individuals eligible and individuals ineligible to participate in
"subsistence fishing™ 1in Cook Inlet are a reasonable means to
accomplish the legitimate state purpose furthered by the subsis—
tence law.

The board 1is authorized to establish "personal use
fishing™ as a category for regulatory purposes.

In not authorizing "subsistence fishing”™ opportunities
for plaintiffs, but instead authorizing "personal use fishing"
opportunities, che board has treated plaintiffs fairly.

B. pie Criteria for |Identifying "Subsistence Uses" of Cook
Tnlet Salmon Are Consistent with the Intent of the Subsis—
tence Law, and Are Reasonable;

1. Standard of review

Plaintiffs assert that the ten criteria which the board
developed to identify "subsistence uses”™ of salmon in Cook Inlet"
are not consistent with the intent of the subsistence law.
Plaintiffs®™ argument can be separated 1into two alternatives:
1) that the legislature did not intend the scope of what had been
called "subsistence fishing” to be narrowed when it changed the
definition of "subsistence fishing” and established the defini—

tion of "subsistence uses," or 2) that the legislature did intend
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to narrow the scope, but that the board has not properly accom-
plished that result with the ten criteria.

The state contends that the 1978 amendments reflect a
legislative intent to narrow the scope of "subsistence fishing,"
and that the method chosen by the board is both consistent with
that intent and reasonable. The standard of review for each or-
the two questions 1is somewhat different.

There is no question that * Is the court"s job to
construe statutes, and that the court 1is free to substitute 1its
judgment for that of an administrative agency when reviewing a
regulation which merely interprets a statute. However, it is
also true that the court should give "consideration and respect”
to the agency®"s construction, and substitute its judgment only if
there are "weighty reasons™ for doing so. Kelly v. Zamarello,
486 P.2d 906, 910-911 (Alaska 1971). Accordingly, this court
should apply "the long-standing principle of statutory interpre—
tation that special consideration will be given to the interpre—
tations of the agency charged with administrating the statute,”
State v. Aleut Corporation, 541 P.2d 730, 737 n.15 (Alaska 1975),

/hen determining whether the legislature intended to narrow the
scope of fishing classified as "subsistence fishing”™ when it
amended the definition of that term in AS 16.05.940(22).

However, assuming the legislature did intend a narrower
meaning, the question 1is whether or not the ten criteria as
established in 5 AAC 01.597 are "consistent with and reasonably

necessary to carry out the purposes of the statutory provisions”



and are "reasonable and not arbitrary.” Kelly v. Zamarello.
supra, at 911. The court said:
when a regulation has been adopted under a delega-—
tion of authority from the legislature to the ad-—
ministrative agency to formulate policies and to
act in the pl~ce of the legislature, we. should not
examine the content of the regulation to judge its

wisdom, but should exercise a scope of review not
unlike that exercised with respect to a statute.

2. Intent to narrow definition

Before 1978, "subsistence fishing” was defined in terms
of "personal wuse." Sec. 4, ~ch. 131, SLA 1960. Following the
enactment of the subsistence law, it now is defined in terms of
"subsistence uses,”™ which in turn are defined as "the customary
and traditional uses in Alaska of wild, renewable resources"™ for
certain purposes. AS 16.05.940(22) and (23). Thus, "subsistence
fishing™ 1s now defined 1in terms of "customary and traditional
uses,” not just "personal use.”™ On its face, it would seem that
"subsistence fishing” now requires someLuing other than merely
catching fish to eat. ITf no change had been intended (as con-—
tended by plaintiffs) , there would have been no need for the
amendments.

The legislative history of the subsistence law supports
this facial analysis and demonstrates that the [legislature
intended to nanrow the scope of fishing which could be termed

"subsistence Tfishing." In essence, the legislature determined

that fishing for "subsistence uses”™ would include only fishing by
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individuals who reside 1in rural areas of the state which histor-
ically have been dependent upon hunting and fishing as a signifi—
cant characteristic of the social and economic life of the area,
and not merely the taking of fish for personal use.

For example, during the House debate on the bill that
became the subsistence law, proposed Amendment No. 3 to the bill
would have eliminated the qualifying words "customary and tradi—
tional”™ from the definition of "subsistence uses." (M File 3,
Exhibit U, at 8) Representative Anderson explained that the two
words were wused "to put some guidelines around the uses of
Alaska®s ... resources.” (ld. at 9) The remarks of Representa-
tive Anderson, floor manager for the bill, assume a special role
in determining legislative intent. See 2A C. Sands, Sutherland
Statutory Construction, 848.13 (4th ed. rev. 1973).

The fear was that without those modifiers, the field of
definition would be "wide open.™ (M File 3, Exhibit U, at 9)
Representative Anderson further commented:

The use of "customary and traditional”™ also is in

recognition of a historical use of fish and game

for food, shelter, fuel, clothing, tools, trans—

portation, etc. This 1s not only 1in conformance

with aboriginal uses, but also those that have

come in, those people who have come 1in later.

They have ... the non-native people 1in the State

of Alaska have established customary and tradi—

tional use of Alaska®s fish and game resources for

subsistence purposes. And 1n order to give the

Board of Fish and Game more clarification 1in the

area, we have come up with the (inaudible) of

"customary and traditional™ rather than leaving

that section wide open.

(ld. at 9-10) Representative Anderson certainly intended "cus-—

tomary and traditional™ to encompass something narrower than all

- 21 -



personal wuse. By not; adopting Amendment No. 3 (id. at 16), the
legislature answered part of the question put by Representative
Cotton:

What 1is the difference between a sport fisherman

who takes his fish home and eats it, and a subsis—

gigce fisherman who takas his fish home and eats
(lId. atll) The answer 1is bound up in the historically signifi—
cant vrole fish and game resources play in the social and economic
life of certain rural areas of the state. In leaving the modify—
ing terms '"customary and traditional,” the legislature showed
that 1t intended something other than "personal use." 15/

A different provision of the bill requires the board 1in
certain circumstances to distinguish among subsistence users,
giving priority among them on the basis of customary and direct
dependence upon the resource, local residency and availability of
alternative resources. See AS 16.05.251(b). In discussing
proposed Amendment No. 2, which eventually failed (id. at 7), but
which would have deleted this requirement (id. at 1-2) , Repre—
sentative McKinnon asked what the difference was between those
three criteria, and "subsistence uses" generally. (ld. at 4-5)

Representative Anderson responded that 1in a very poor resource

situation, sport and commercial Tfishing would be cut first, and

15/ Nor was it vrelying on gear type as the ~controlling
definitional element. Representative Gruening, 1in the House
debate, made it very clear that "there are two questions here,"”
referring to "methods of taking™ and "customary and traditional
use." (M File 3, Exhibit U, at 12)



last people that you are going to cut off are the

subsistence people who have the greatest reliance

on the resource" “

(ld. at 5) (Emphasis added.)

The answer to Representative McKinnon®s question is
thus that "subsistence uses™ are not defined in terms of indivi—
dual dependence on the resources. This is relevant only 1in
certain circumstances. (See discussion in section D.) Instead,
"subsistence uses" are associated with all those living in rural
areas in which the social and economic |life of the aren is
reliant upon Tfish and game resources. That conclusion 1is sup-—
ported by the letter of intent accompanying the subsistence law,

which notes: "Presently, research is not being specifically

directed toward the subsistence hunting and fishing economy of

the state.™ House Journal, 10th Leg., 2nd Sess. 1155 (1978).
"Economy™ is defined most pertinently as "the structure of
economic life 1in a country, area, or period ... an -economic
system." Webster®"s New Collegiate Dictionary 375 (1981). It is

clear that the Ilegislature intended the importance of fish and
game to the economy of an area to be within the scope of "subsis—
tence uses.”

When a statute involves the same subject matter as a
subsequent, but approximately contemporaneous statute, the
legislative history of the first is indicative of the legislative
intent of the second. State v. Bundrant, 546 P.2d 530, 545

(Alaska 1976). The subsistence law was preceded by AS 16.05.257,



the statutory basis for subsistence hunting areas. Ch. 199,
SLA 1975; amended ch. 269, SLA 1976. In amending that statute in
1976, the legislature indicated that “Subsistence uses" should
not be considered to exist throughout all Alaska. For example,
it found "that traditional dependence on fish and game resources
is a continuing and necessary way of life in many areas of the
state ana that the protection of subsistence usage of these
resources 1is essential to the health, safety and general welfare
of the citizens oi the state in those areas."” Sec. 1, ch. 269,
SLA 1976. (Emphasis added.)

The House debate on subsistence hunting area amendments
in 1976 also indicates that proponents of the bill contemplated a
limit to geographical scope. For example, Representative Miller,
the floor manager for the House debate, 1indicated that "subsis-—
tence uses"™ which occurred in a particular area should not be
subordinated to "pressures from outside sportsmen like myself.”
Recording of proceedings, 9th Leg., 2nd Sess., tape 130 H, inde
nos. 527-1276 (1976). Representative Huntingdon, the original
sponsor of the bill which became chapter 199, SLA 1975, expressed
concern about outside hunting pressure on people "in the area
where they live."” 1d. He noted:

Now, the Nowitna River on the Yukon River above
Ruby, 30 miles above Ruby, has been hunted for

many years. It was one of the finest hunting riv—
ers in the area, and it was destroyed by hunting,
there 1is not doubt about that. The people were

flown 1in from airplanes and they cut the moose
down to practically zero in two-year®s time.



In light of this legislative history, it appears clear
that the legislature intended the 1978 amendments to narrow the
scope of "subsistence fishing.” To the extent that there is any
remaining question in that regard, however, it is removed by the
D-ard"s subsequent action interpreting and 1implementing the
subsistence law. Since board determined that the legislature
intended by the definitional change to narrow the scope of what
would be called "subsistence Tfishing,"” this determination should
be given "great deference":

When faced with a problem of statutory con-—
struction, this Court shows great deference to the
interpretation given the statute by the officers
or agency charged with its administration. To
sustain the Commission®s application of this stat—
utory term, we need not find that its construction
is the only reasonable one or even that it is the
result we would have reached had the question

arisen in the first instance in judicial proceed—
ings .

Pan American Petroleum Corporation v. Shell 0il Company, 455 P.2d
12, 22 (Alaska 1969).

Both Madison rnd Gjosund concluded that in in develop—
ing the ten criteria to identify "subsistence uses™ of salmon 1in
Cook 1Inlet and in focusing upon rural communities around Cook
Inlet which historically have been dependent upon hunting and
fishing as a significant characteristic of the social and eco-
r maic life of the community, the board 1is acting consistently

1th legislative intenu. (M File 1, at 57, 14; G File 2, at
260, 1 6)
There are no "weighty reasons” to overturn the board’s

determination. See Kelly v. Zamarello, supra, at 910-911. The



decision Che board made was Chat "customary and traditional uses"™
amounted to something more thansimply eating fish, and its
decision is consistent with the amendments which occurred in
1978. In light of the ample legislative history supporting the
board®"s determination, the court need not overturn it under a
substitution of judgmjnt analysis.

3. Criteria consistent with intent, and reasonable

The job of identifying which uses of fish and game
resources are '"customary and traditional”™ has been delegated to
the board wiv.jiin specific guidelines. In fact, the legislature
intended the words "customary and traditional™ to give "a better
handle for the board to work for in defining the range of subsis—
tence.” (M File 3, Exhibit U, at 12) (Emphasis added.)

Since the legislature delegated authority to the board
to carry out the task of further clarifying the definition of
"subsistence uses," its actions in that regard should be reviewed
for consistency with the purposes of the statute, and for t-eason-
ableness. Kelly v. Zamarello, supra, at 911. This clarification
concerns "administrative expertise” as to a "complex subject
matter,"™ and in such cases, the court will not substitute 1its
judgment for that of the agency, as explained 1in Borkowski v.
Snowden, 665 P.2d 22, 25 (Alaska 1983). That case involved an
interpretation® of a regulation for which the substitution of
judgment test was used. The meaning of the term "findings" was
at issue, as it appeared in the phrase "written findings on each

issue shall be issued to the respondent.” Id. at 26. The



interpretation of the term "findings" takes no particular exper-

tise, unlike the clarification of the term "customary and tradi—
tional” as it elates to uses of Alaska®s fishery resources. The

legislature intended in the subsistence law to narrow the purview
of "subsistence fishing." However, the [legislature had estab—
lished the board to deal with just such complex subject matter,

and the board .-"as delegated the task ~f selecting a mechanism to
accomplish the legislature®s intent, within the guidelines

provided. As discussed, 1in developing criteria that identify
"subsistence ™8es"™ with rural communities around Cook Inlet with
historic reliance on fishing and hunting activities, the board is
acting consistently with the intent of the subsistence law.

In formulating the ten <criteria challenged 1in this
appeal, and applying them on a community basis, the board is also
acting reasonably. Some evidence of that is found in the adop-—
tion by the board 1in conjunction with the Board of Game of a
joint regulation which sets out the procedures for identifying
subsistence on a statewide basis. This regulation contains eight
criteria, very like.the ten in question here. 5 AAC 99.010(b).

Where an "agency decision Concerns "administrative
expertise as to either complex subject matter or fundamental
policy formulation, deference should be given to an administra—
tive determination if it has ? reasonable basis 1in law and 1in
fact®." Weaver Brothers, 1Inc. v. Alaska Transportation Commis-
sion, 588 P.2d 819, 821 (Alaska 1978). See also Hood v. State,

Workmen®s Compensation Board, 574 P.2d 811, 813 (Alaska 1978).



In this 1instance, the board decision clearly was based on 1its
factual expertise, as well as being consistent with the law.

Information 16/ presented to the board in December 1980 and

16/ That information is contained in the board record supporting
tEe ten criteria in at least the following places:

1 long-ten stability: Volume 4 at 84, 97; Volume 5 at 9,
47, 69-70, 85, 91-92; Volume 7 at 33, 53-54, 94, 130, 138, 139,
156, 160-162, 172; Volume 8 at 59-62, 75-76, 112, 113, 114-115,
116-117; Volume 10 at 18-19, 19-20, 32-35; Volume 12 at 77, 78,
81, 82; Volume 13 at 85-86; Volume 14 at 24-25, 31, 126-127;
Volume 16 at 102-103; Volume 19 at 77, 78; Volume 20 at 103-104,
105, 108, 112, 115, 117-118, 123, 157, 170, 172-173; Volum 21 at
223-224, 278, 283-284, 296, 306; Volume 22 at 326;

2) community identification: Volume 1 at 70-71; Volume 5 at
22, 61-62, 85; Volume 7 at 33, 46-47, 64-65, 75, 87, 92, 100-101,
112-113, 115-116, 135-137, 144-146, 147, 154, 160-162, 179, 197;
Volume 8 at 28, 59, 60,. 75-76, 101-105, 107; Volume 12 at 79-80;
Volume 13 at 86, 3Cv Volume 14 at 25-26, 27-28, 38-39, 114, 166,
168; Volume 19 at 77; Volume20 at 158, 172, 177-198; Volume 21
at 203-205, 217-218, 220, 221, 225, 262-263, 267-2-18, 286,
288-289, 296, 301;

3) targeting on specific stocks: Volume 1 at 20-21, 33-37;
Volume 7 at 19-20, 34-35, 36-37, 42-43, 44-45, 46-47, 57-58, 60,
63-64, 76, 87-89, 91, 96, 118, 141, 18C-188, 228-229, Volume 8 at
59; Volume 12 at 29-30, 33-34, 96, 104; Volume 13 at 25-26,
32-38, 47; Volume 14 at 138, 217; Volume 18 at 269-273; Volume 21
at 234;

4) efficiency of harvest methods:: Volume 3 at 41, 60,
92-93; Volume 4 it 85, 88; Volume 7 at 12, 34-35, 42-43, 46-47,
60, 76, 87-89, 95-96, 96-98, 116, 121, 123-124, 180-188, 202;

Volume 8 at 17, 14-15, 17; Volume 10 at 20-24; Volume 12 at 8,
31-32, 32-33, 92-96, 105; Volume 20 at 99, 104-105, 161-162, 196;
Volume 21 at 236, 297;

5) proximity: Volume 3 at 40; Volume 4 at 79, 88-90; Vol -—
ume 5 at 24-25, 75-76, 82, 84; Volume 7 at 42-43, 46-47, 49-50,
60, 77, 99-100, 101-102, 103, 105-106, 126, 147, 150, 158, 180;
Volume 12 at 41; Volume 14 at 43-44,, 182-183; Volume 20 at
104-105, 171; Volume 21 at 297;

6) access relatively good: Volume 4 at 79, 86; Vc7ume 5 at
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spring 1981, regarding the uses of salmon in Cook Inlet 1incluued
evidence that "customary and traditional uses"™ could be distin—

guished from mere "personal use™ by ten factors, which became the

ten criteria of 5 AAC 01.597. 17/

1le reasonableness of the board employing the ten

criteria to identify communities 18/ in which "subsistence uses"™

36, Al, A5, 76, 84; Volume 7 at 37, 39, 105, 126-127, 131, 132,
133, 213, 231-232; Volume 10 at 25; Volume 12 at A2, 4A, 45-A6,
52, 86; Volume 14 at 182-183; Volume 21 at «297~*

7) relationship to historical methods o m“reparation: Vol —
ume 3 at 18, 21-22, 61; Volume 5 at 55-56, 59-61, 85, 91-92, Vol -—
ume 7 at 53-54, b54-55, 76, 87-89, 91-92, 94, 158, 233; Volume 8

at 25; Volume 10 at 25-27; Volume 19 at 77; Volume20 at 172;
Volume 21 at 297-298;

8) inter-generational transmission: Volume 4 at 74, 87;
Volume 5 at 59-61, 85, 91-92; Volume 7 at 53, 96; Volume 8 at 25,
58, 59, 75-76; Volume 10 at 27-30; Volume 13 at 86; Volume 14 at

126-127; Volume 17 at 153; Volume 20 at 112, 172; Volume 21 at
278;

9) community and family sharing: Volume 3 at 115; Volume 5
at 61-63; Volume 7 at 90, 117; Volume 8 at27-28, 58; Volume 10
at 35-41; Volume 13 at 86; Volume 21 at 298; and

10) reliance on variety of resources: Volume 5 at 64-65,
75-76; Volume 7 at" 87-89, 9%,- 101-103, 106, 116, 123-124, 147;

Volume 10 at 41; Volume 13 at 27; Volume 20 at 172; Volume 21 at
216, 221, 283-284, and 299.

17/ Contrary to plaintiffs"™ assertions, the criteria are not ra—

cially based. Anyone living 1in a qualifying community 1in Cook
currently Tyonek, English Bay, and Port Graham, 5 AAC
01.580(a), may participate, regardless of race. Conversely,

individuals living 1in communities 1in Cook “nlet for which the
existence of "subsistence uses" of salmon und >r the ten criteria
has not been demonstrated may not participate. Thus, the
Kenaitze Indians, who live on the Kenai peninsula, are not
authorized. (M File 3, Exhibit L, at 9)

18/ Plaintiffs assert that the method of applying the ten



occur is also evidenced by che face chat che federal subsiscence
law was clearly aimed ac proteccing communities reliant wupon
resources. In 1980, Congress passed the Alaska National Interest
Lands Conservation Act (ANILCA), Pub. L. No. 96-487 (1980).
"Subsistence uses"™ of Alaska®s fish and game are protected by
ANILCA Title VIII, 16 U.S.C. &3111-3126. The definition of
"subsistence uses™ in ANILCA 1is virtually identical to the state
definition, 1including the critical words "customary and tradi—
tional uses.”™ 16 U.S.C. &3113. The version of ANILCA that was
under consideration by Congress 1in 1978 when the state subsis—
tence law was passed also contains in its definition of "subsis—
tence uses"” the key words "customary and traditional.”™ Sec. 703,
H.R. 39, 95th Cong., 2nd Sess. (1978). The state legislature was
aware of that definition when it was debating, and deciding
against, removing the words "customary and traditional”™ from the
state definition. (M File 3, Exhibit U at 8)

The Jlegislative history of ANILCA and 1its precursors
indicates that Congress was concerned about communities reliant

upon resources in Alaska. There are references to the "more than

criteria in Cook Inlet, on a community-by-comraunity basis, 1iIs a
strategy of recent vintage, devised long after the criteria were
formulated. In fact, the explanation accompanying the motion to
adopt the ten criteria as the method of 1identifying "subsistence
uses™ of salmon for all of Cook Inlet in March 1981 emphasized
the need to focus on "an identifiable community, subcommunity or
p" vrather than "a small group 1intermingled throughout the

th and width of the Kenail peninsula with other individuals

d groups.” (Emphasis 1in original.) (M File 3, Exhibit R, at



200 rural communities throughout Alask " and ™"the -economic
importance of subsistence uses to the rural economy."™ H.R. P.ep.

No. 1045, 95th Cong., 2nd Sess. 182 (1978). Congress commented
on the "subsistence-dependent villages 1in the area,” and the

tension over subsistence "between the rural and urban communities

in the State.” H.R. Rep. No. 97, 96th Cong., 1st Sess. 158

(1979). It was also intended that former residents of communi—
ties reliant on subsistence who were currently living in a large?.:
population center would not be eligible to participate in "sub-—
sistence uses." Id. at 192.

Congress was concerned with fhe i> ue because "Alaska“s
more than 200 rural villages are unique 1i.. that they are the last
communities in the United States in which a substantial number of
residents are still dependent upon the harvest of renewable
resources...." S. Rep. No. 413, 96th Cong., 1st Sess. 230-231
(1979). Additionally, Congress intended to protect "subsistence
uses"™ which "have played a long established and important role in
the economy and culture of the community and in which such uses
incorporate beliefs and customs which have been handed down by
word of mouth or example from generation to generation.” I1d. at
269.

Those are but a few examples of Congress®s concern with
communities reliant upon resources. The clearest statement of
that 1is included 1in the remarks of Representative Morris K.
Udaj.1, the chief sponsor of H.R. 39, just before ANILCA became

law in December 1980:



It should also be noted that customary and tradi—
tional subsistence uses must be evaluated on a
community or area basis rather than an individual

basis.

126 Cong. Rec. H10546 (daily ed. Nov. 12, 1980) (statement of
Rep. Udall). (Emphasis added.)

The fact that Congress was so concerned 1in enacting the
federal subsistence law with communities reliant upon fish and
game resources augments the evidence demonstrating that the board

in adopting criteria which 1identified communities in Cook Inlet

«

reliant upon fish and game resources was acting reasonably.
4. Conclusion
In providing guidelines for the board, the Alaska
legislature created a definitional framework for "subsistence
uses."The legislature thus avoided imposing a more rigid

approach which would have entailed inherent risks identified by

one commentatorl

[S]Jome content for the term "subsistence™ must be
agreed upon before a management scheme can be de—
veloped. This does not mean that such agreement
should necessarily be in the form of a legislative
definition. A too-rigid meaning ... could impinge
on at least three other criteria: flexibility and
assurances to both subsistence ... and nonsubsis—
tence interests.

; An exhaustive statutory list of harvest-
able resources and permitted takers, methods, and
uses not only would be difficult to generate but
also would be too narrow and too rigid for practi—
cal administration. Use of animals and plants has
varied widely among geographical regions, cultural
groups and time periods. Harvesting methods have
continued to evolve- particularly since introduc—
tion of high-powered hunting arms and motorized
vehicles. Concentrations and locations of
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resources, populations and users have also

changed. These diverse factors will undoubtedly

move vrapidly 1in the future, and a legislative

description of the uses intended to be permitted

should provide both breadth and flexibility to

deal with new conditions.

D. Kelso, "Legal Issues in Federal Protection for Subsistence on

Proposed National Interest Lands,”™ (unpublished) (1976), reprint—
ed in H.R. Rep. No. 16, 95th Cong., 1st Sess. 273 (1977), at 407

and 412 (footnote omitted).

The board correctly determined that the legislature
intended the definition of "subsistence fibbing" to be narrowed
by the 1978 amendments, and carried out its delegated responsibi-
lity to identify "subsistence wuses™ in a reasonable manner,

consistent with the legislative guidelines of "customary and

traditional.”

C. The Board"s Violation of the Public Meetings Law while
Developing the Criteria in December 1980 Is Moot

As explained in the statement of the case, the board 1in
December 1980 gathered a great deal of information about the uses
of salmon in Cook Inlet. In order to sort through that informa-
tion, a committee was appointed, and its meetings were announced
during the board meetings, and held during board recesses.
(Volume 3, at 122-126) However, the state has stipulated that
the committee meetings in December 1980 were conducted in viola—
tion of AS 44.62.310, which requires public meetings to be open.
(M File 7, at 371-372)

Action taken contrary to the public meetings



requirement 1is void. AS 44.62.310(F). In University of Alaska
v. Geistauts, 666 P.2d 424, 430 (Alaska 1983), the consequences
of such voidness are discussed. The court concludes that the
process which 1led to the void result must "begin anew." Id.
Since that has already occurred three times since the violation
in December 1980, the Madison court correctly concluded that
count 11, alleging procedural irregularities, was moot.
(M File 4, at 296)

The first rehabitation of the violation occurred in the
same December 1980 meeting. After the committee reported to the-
board, with the first draft of the ten criteria, the board
discu_sed the criteria and supporting reasoning in great detail.
(Volume 10, at 8-54) The board concluded® that the ten criteria
accurately summarized the common threads that had appeared
throughout the testimony and that had emerged from the informa—
tion presented, and the full board then adopted the ten criteria.
(M File 3, Exhibit H)

The second tine the process began anew was 1in the
spring 1981 meeting, "which was noticed twice in regard to subsis—
tence. The first notice was the board notice of proposed changes
for March 1981, which stated in part:

The 1issues that wiu.1l be before the board are the

establishment of a subsistence salmon f7shing per—

mit system for Cook Inlet
(M File 3, Exhibit 0) The second notice was the Cook Inlet
subsistence fishing special notice, which stated in part:

The session will focus on the application of the

State®s subsistence law to salmon fishing in Cook
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Inlet. The law sets a priority on certain custom—

ary and traditional uses of subsistence resources.

The board intends to examine different methods for

providing the priority in Cook Inlet.
(M File 3, Exhibit P)

As set out 1in the statement of the case, additional
oral and written testimony was vreceived during the spring 1981
meeting, and the board readopted the ten criteria, after slightly
amending them. (M File 3, Exhibit )

The third time the process began anew was 1in the
December 1981 board meeting. The general legal notice for that
meeting listed the subjects open for consideration, including the
Cook Inlet subsistence fishery, which was noticed broadly.
(M File 3, Exhibit W) The board could adopt, amend, repeal or
take no action on the following:

set characteristics that describe or define sub-

sistence uses and users that will b" used by the

board to identify subsistence fisheries; set loca—
tions open and closed to subsistence fishing; set
fishing seasons, periods, gear requirements and
restrictions; set conditions and requirements for
obtaining subsistence fishery permits; set harvest
limits; set fish marketing requirements.

(ld. at 3) *

In addition to the general subject area being opened
and noticed, a specific proposal in the board"s proposal packet
outlined the ten criteria already adopted by the board.
(M File s, Exhibit X)

Alaska law 1is <clear that «courts should not decide

issues not actually 1in controversy. Greater Anchorage Area

Borough v. City of Anchorage, 504 P.2d 1027 (Alaska 1972>.



Moocness precludes judicial determinations. Jefferson V.
Asolund, 458 P.2d 995 (Alaska 1969). The consequence of the
voidness resulting from the violation of the public meetings law
during the December 1980 board meeting is that the process must

"begin anew."™ Since that has occurred on three occasions since

the violation occurred, the matter 1is moot, and the court should

not consider it.

D. pie Board May Use the Criteria to Ildentify "Subsistence
Uses™ of Cook Inlet Salmon Regardless of the BioJLogiclT
Status of the Target Stocks

As discussed, prior to the board"s development and
application of the ten criteria, the "subsistence fishing” which
was authorized in Cook Inlet was simply fishing for personal use
with set gill nets, under the pre-subsistence law definition of
that term. After the board developed the ten criteria, and it

determined that no communities on the Kenai Peninsula except

English Bay and Port Graham had evidenced "subsistence uses" of

Cook Inlet salmon. (M File 3, Exhibit L) Thus, "subsistence
fishing” was not authorized. However, in 1982 the board did
authorize "personal use fishing.” 5 AAC 77.546 and 5 AAC 77.547.

The Gjosund court upheld the ten criteria as a mecha—
nism to identify "subsistence uses" which is consistent with the
intent of the subsistence law. (G File 2, at 260-261, U 6-8)
However, the court then concluded that the board could not apply
the criteria to see if what had been authorized as "subsistence
fishing” was still "subsistence fishing” under the new defini—

tions supplied by the subsistence law unless the target fish
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stocks were in such jeopardy that the fishing required restric—
tion. (ld. at 261, HI 9, 10.)

In reaching this conclusion, the court misconstrued AS
16..05.251(b) by melding its three distinct statutory mandates to
the board. In order to understand the misconstruction upon which
the court®s conclusion 1is based, it is-necessary to understand
how AS 16.05.251(b) operates.

The first sentence of AS 16.05.251(b) states:

The Board ... shall adopt regulations ... permit—
ting the taking of fish for subsistence uses un-
less ... adoption of the regulations will jeopar-
dize ... sustained-yield....

Thus, wunless susta: “led yield 1is jJjeopardized, the board is re—
quired to allow opportunities for "subsistence uses." Identi-
fying these uses 1is implicitly authorized in the requirement to
provided for them. At the same time, the board may, under AS
16.05.251(a) allow opportunities for nonsubsistence uses, such as
"personal use fishing."”

The second sentence of AS 16.05.251(b) states:

Whenever it is necessary to restrict the taking of

fish to assure ... sustained-yield ... or ... the

continuation of subsistence wuses of such re-

sources, subsistence use shall be the priority

use.
Thus, 1if increase 1in competition or decrease in harvestable
surplus result in a relative resource shortage, restriction of
some harvest opportunities may be necessary, and, 1if so, the
priority for "subsistence uses™ would come into play. The board

can use any of the many management options available to it 1in

imposing the needed restrictions on nonsubsistence uses and 1in



continuing to regulate "subsistence uses"™ 1in a way that protects
the opportunity for "subsistence fishing.” Of course, 1in extreme
cases the option of precluding nonsubsistence uses would remain
available.

The third sentence of AS 16.05.251(b) states:

If further restriction 1is necessary, the board

shall establish restrictions and limitations on

and priorities for these consumptive uses on the

basis of the following criteria:

(1) customary and direct dependence upon the
resource as the mainstay of one"s livelihood;

(2) local residency; and
(3) availability of alternative resources.
Thus, a more serious resource shortage resulting from greater
increase in competition or decrease 1in harvestable surplus may
require still further restriction of harvest opportunities, ever
after only "subsistence uses"™ remain. At that point, the crite—
ria listed in the statute would form a basis for distributing the
allowable harvest among the participants in "subsistence uses.”
The statutory mandate contained in AS 16.05.251(b) that
sustained yield always be the- paramount concern 1is consistent
with the constitutional requirement contained 1in article VIII,
section 4 of the Alaska Constitution. IT the status of a fish
stock 1is such that maintenance of sustained yield requires that,
all harvest cease, no use (including subsistence) may be allowed.
The first requirement of AS 16.05.251(b) 1is that the
board authorize the taking of fish for "subsistence uses." The

board has determined in the ten criteria that "subsistence uses"
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of salmon in Cook Inlet are targeted on specific stocks during
specific seasons. 5 AAC 01.597(a)(3). Thus, "subsistence
fishing™ must be permitted on those specific stocks during those
specific seasons. No matter what the biological status of the
stocks 1is, the board may wish to examine the fishing fi&t has
been cal-ed "subsistence fishing”™ to determine what segment of it
is really "personal use fishing” that may be authorized reason-—
ably on whatever stocks and in whatever seasons the board se—
lects, under 1its discretionary authority 1in AS 16.05.251(a),

ratuer than being mandated on specific stocks and in specific

seasons.

It 1is implicit in the vrequirement that the board
authorize "subsistence wuses™ that it have the authority to
identify those uses. That task 1is separate from the later
portions of AS 16.05.251(b) which come into play when the priori—
ty has been triggered and when the biological status of the
target stocks is relevant. The Gjosund court <confused the
relevance of the biological status of the resource at the€\ priori—
ty stage with the requirement that "subsistence uses”™ be provided
at the first stage.

E. The Classification Described by and Resulting from the
Application of the Criteria Do Not Violate Equal Protection

1. Equal protection standards
Although plaintiffs allege violation of both the state
and federal equal protection clauses, their brief focuses.only on
the state test, which generally has been discussed in connection

with article 1, section 1 of the Alaska Constitution, providing



in part that "all persons are equal and are entitled toequal
rights.” See also Alaska Constitution art. VIIl, 817.

The equal protection guarantees are designed to ensure
that those situated similarly with regard to the subject matter
and purpose of a law will be treated equally under that Ilaw.
Ketchikan Gateway Borough, Alaska v. 3reed, 639 P.2d 995 (Alaska
1981). A classification must bear "a fair and substantial
relationship to a legitimate governmental objective.” Commercial
Fisheries Entry Comaission v. Apokedak, 606 P.2d 1255, 1264
(Alaska 1980). However, equal protection does not demand abso—
lute perfection in the classification system. Id. at 1267. As
the court noted in Rose v. Commercial Fisheries Entry Commission,
647 P.2d 154, 160 (Alaska 1982):

The focus of our inquiry under Alaska equal pro—

tection analysis 1is whether the legislative clas—

sification 1is a reasonable means to accomplish a

legitimate state purpose.

2. The classifications described by the criteria

The basic classifications at issue in this appeal are
those individuals eligible to participate 1in "subsistence fish—
ing,"” and those individuals who are not. As discussed above in
section B, use of the ten criteria results in the identification
of rural communities reliant upon fish and game resources. The
board has determined that people residing in rural communities
reliant on fish and game resources 1in the Cook Inlet area are
differently situated with regard to fish and game resources than
individuals residing elsewhere in the Cook Inlet area. Again, as

discussed above 1in section B, this determination 1is consistent
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with the intent of the subsistence law, and 1is reasonable.

Not only 1is the identification of "subsistence uses"™ in
Cook Inlet as uses by residents of rural communities reliant upon
fish and game resources reasonable, but it also bears a fair and
substantial relationship to a legitimate governmental objective,
as required by the equal protection test. Commercial Fisheries
Entry Commission v. Apokedak, supra, at 1264. State v. Tanana
Valiev Sportsmen®s Association, Inc., 583 P.2d 854, 859-860 n.18
(Alaska 1978) , acknowledged the critical importance in Alaska of
preserving and protecting "subsistence wuses,”™ and in Kenai
Peninsula Fisherman®s Cooperative Association v. State, supra, at
903, the court noted that the subsistence Jlaw addressed the
important issue on a statewide basis.

The classifications described by the ten criteria are
"a reasonable means to accomplish a legitimate state purpose,”
and do not violate equal protection. Rose v. Commercial Fish—
eries Entry Commission, supra, at 160.

3. The classifications resulting from the application of
the criteria

To the extent that plaintiffs challenge the specific
results of the application of the criteria to their communities,
and allege that they are "similarly situated” to those living in
communities in Cook Inlet which are eligible under 5 AAC 01.597
for "subsistence uses,”"™ the equal protection 1issue is not ripe
for review. A superior court decision which remands an issue for
further proceedings 1is not a final jJudgment for purposes of:

appeal. City and Borough of Juneau v. Thibodeau, 595 P.2d 626,
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629 (Alaska 1979). The Madison court reraanded count 1V, ques—
tioning the application of the ten criteria to the Madison
plaintiffs, to the board with instructions to consider under
5 AAC 01.597, ~containing the tencriteria, any proposals to
authorize "subsi3tence fishing” in Cook Inlet. (M Filed, at
293)

The remand occurred because plaintiffs were apparently
claiming that they are similarly situated to those individuals
residing in the qualifying Cook Inlet communities, English Bay,
Port Graham, and Tyon»k, with respect to their use of fish and
game resources. See 5 AAC 01.580(a). However, on the evidence
before it the board could not reach that conclusion, and neither
could the Madison court. The board"s findings of fact regarding
subsistence fishing in Cook Inlet first discusses the comnr:nities
of English Bay, Port Graham, and Tyonek, and measures them
against the ten criteria, finding customary and traditional uses
present. (M File 3, Exhibit L, at 1-9) Then, the board measures
some of the other Cook Inlet communities against the ten crite—
ria, and finds them all lacking on the evidence presented. (1d.
at 9-10) The board"s determination means that individuals
residing 1in those communities are situated differently for the
purposes of the subsistence law with regard to fish and game
resources than individuals residing in English Bay, Port Grahanm,
and Tyonek.

Specifically, the board finds that no showing had been-

made that a long-term, stable and reliable use pattern applied to
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any community or subcommunity. The board Tfinds that lack ex—
tremely important, viewing the other criteria which may have been
demonstrated as less persuasive, in light of the absence of
long-term, stable and reliable use patterns; The board acknowl —
edges that some groups, such as the Kachemak Bay Subsistence
Group, had shown the existence ofa community of 1interest at the
present time, but the board finds that the members were either
too widely dispersed or were too heterogeneous to be considered
identifiable as a community. The board acknowledges that in
parts of Cook Inlet there was targeting on specific stocks, use
of the most efficient and productive gear, reasDnable geographic
proximity to the town sites, and easy and dir<ct access to the
resource. However, the board points out that only the Kenaitze
Indians had made an adequate showing of handling salmon by
traditional modes (e.g., using all the parts of the fish, includ—
ing the heads, fins, tails and eggs; drying, smoking). The board
finds that no user concentration showed technique and skill
transmittal within and between families, distribution throughout
the entire user concentration®, nor reliance on a wide range of
wild resources taken in proximity to the community. (1d.)

The board did not close the door on further proposals
seeking to demonstrate "subsistence uses"™ 1in Cook Inlet communi—
ties, and in fact stated:

As with all its determination, the Alaska Board of

Fisheries will —consider additional information

from the public during ?ts next regulatory pro-—

posal cycle, if such information is offered. In

the event adjustments to the findings or regula—
tiono are necessary, appropriate changes can be

- 43 -



made at that time. However, no extension of eli—
gibility ... 1is warranted on the present record.

(1d. at 10)

Since the board reasonably did not find on the evidence
before it that plaintiffs were similarly situated to those
residing in Cook Inlet communities authorized to participate 1in
"subsistence fishing,” and since the Madison court remanded this
issue to the board, a violation of equal protection cannot be
found in the board"s application of the ten criteria.

F. The Board Is Authorized to Establish "PersonalUse Fishing"”
as a Category for Regulatory Purposes”

In 1982, the board established "personal use fishing”
as a category which it can use in regulating fishing 1in the
state. 5 AAC 77.001. This action 1is consistent with the board"s
statutory authorities and 1is reasonable, and thus, it should be
upheld. Kelly v. Zamarello, supra, at 911.

AS 16.05.251(a)(6) authorizes the board tomake regula—
tions®™ it deems necessary for "classifying as commercial fish,
sport fish or predators or other categories essential for regula—
tory purposes.” (Emphasis added.) Plaintiffs®™ assertion that
the provision only authorizes the board to use categories estab—
lished by the legislature 1is inconsistent with the Jlanguage
itself, which delegates that authority to the board.

Under AS 16..05.251(a)(6), the board may employ "other
categories”™ only if to do so is "essential for regulatory pu 3
poses.”™ In establishing the category of "personal use fishing,"-

the board made specific findings on the necessity. The board



found that before the subsistence law, individuals could fulfill
their personal use requirements by "subsistence fishing,"” but
that now "subsistence fishing” 1is narrower in scope, and does not
include all such previously authorized personal use fishing. The
board found that "commercial fishing”™ was not the proper category
for that activity, since the sale of fish 1is not 1involved.
Further, "sport Tfishing”™ has become so associated with hook and
line, rather than nets, that to classify personal use net fishing
as sport fishing would be confusing to the public. Thus, 1t was
necessary to establish "personal use fishing.” 5 AAC 77.001(a).

Assuming the board 1is correct in its interpretation
that the new definition of "subsister :e fishing"” 1is narrower than
the previous one, it seems odd that plaintiffs wouJd ~ challenge
the board"s authority to establish "personal use fishing, < since
the category was established 1in order to provide for fishing
which cannot now be called "subsistence fishing." Plaintiffs are
incorrect in characterizing "personal use fishing"” as a matter of
"charity;"” the board made clear that "personal use fishing™ could
be authorized whenever it "is 1in the broad public 1interest.”
5 AAC 77.001(b). The board can thus authorize it in its discre—
tion under AS 16.05.251(a), just as it does commercial Tfishing
and sport fishing.

The board was authorized T establish "personal use
fijhing” as a category, since 1t 1is essential for regulatory
purposes. Indeed, if it had not done so, there would be no

mechanism for it to authorize fishing for personal use by set



gill nets by plaintiffs.
G. The Board Has Not Violated Plaintiffs® Substantive Due

Process Rights by Not Authorizing “Subsistence Pishing"

Qpportunities for Them, but 1instead Authorizing "Personal
T Pishing " TTTTTTTTTTT T T T TTT T T

Substantive due process, guaranteed in article 1,
section 7 of the Alaska Constitution, protects people against

arbitrary governmental action, and encompasses "our traditional
concept of fair play and substantial justice," "fundamental
principles of liberty and justice,” and "fundamental fairness."
Green v. State, 462 P.2d 994, 996-997 (Alaska 1969). Thus, the
board may not take arbitrary or unreasonable action. Kelly v.
Zamarello> supra. Plaintiffs asseri that they have been treated
unreasonably; however, an examination of their allegations
demonstrates that the bo&f$ has violated plaintiffs substan—

tive due process rights, and has not treated them arbitrarily.

Plaintiffs first assert that they have been treated

unreasonably because of the violation of the publicmeetings act

which occurred during the December 1980 board meeting. As
discussed above 1in section C, that violation has been cured, and
is moot. | .

Plaintiffs next assert that they have been treated
unreasonably because there was not a biological need to restrict
the "subsistence fishing™ that was authorized in Cook Inlet under
the old definition. Plaintiffs refer to a report that purported—
ly confirms that "subsistence fishing" occurs in their part of

the inlet, but that report speaks in the terms used in the years

reported on, which were terms related to the old definition.



(G File 4, at 1-97) As discussed above 1in section D, the board
may identify "subsistence uses,” regardless of the biological
status of the target stocks.

Plaintiffs third claim of wunreasonable treatment is
that the board in applying the ten criteria undertook an admini—
strative. function which the board 1is prohibited from engaging in
under AS 16.05.241. That claim is based on a misconception that
the board was granting and denying "subsistence Ffishing" oppor—
tunities to particular individuals. In fact, the board was
identifying "subsistence uses," which can be participated 1iu by
anyone 1in Cook Inlet living in a community where "customary and
traditional uses™ exist. Kenai Peninsula Fisherman®s Cooperative
Association v. State, supra, at 901-902, noted that the board has
no administrative powers, but simultaneously held that the board

has the power to make decisions effecting the uti—
lization of fishery resources in this state.

Id. at 903.

What the board did in applying the ten criteria was to
identify "subsistence uses"™ and provide for them. For the 1982
season the board also identified and provided for "personal use
fishing,” for which any Alaska resident qualifies. 5 AAC 77.015,
5 AAC 77.546, and 5 AAC 77.547. Kenai Peninsula Fisherman®s
Cooperative Association v. State, supra, states that the board 1is
not prohibited from:

differential treatment of such diverse user groups
as commercial, sports, and subsistence fishermen.

at  904., Thus, in identifying "subsistence uses"™ and



providing for them pursuant to AS 16.05.251(b), the board 1is not
improperly exercising administrative powers. In fact, although
plaintiffs suggest that somehow the Department of Fish and Game
should apply the criteria (brief of appellant/cross-appellee at
45-46), that task has been delegated to the board, not the
department.

Plaintiffs fourth assertion 1is that the board has
treated them unreasonably by allegedly excluding them from
fishing opportunities. It is true that after the board iden—
tified and provided for "subsistence uses" for the 1981 season,
it did not authorize any other fishing for personal use with set
gill nets for that season. At that time, the board had not yet
established "personal use fishing” as a category under which it
could accommodate individuals such as plaintiffs.

Additionally, the board was very cognizant of 1its
responsibility in weighing biological factors with the interests
of different user groups and making a decision that would be in
the greatest public 1interest. The board extensively discussed
its reasons for not authorizing any fishing for personal use with
set gill nets for 1981, other than "subsistence fishing." (Vol —
ume 28, at 4--72) The board expressed concern that the net
fishing was too efficient, and invol/ed too many people, so that
even though it had historically existed, it might not be reason—
able to allow a Ularge number of people to continue touse the
most efficient gear type. (Id. at 51)The board felt that if

the more efficient set gill nets harvested the fish before they
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reached their home streams, a few people could benefit dispropor-
tionately, whereas the maximum benefit to the maximum people
could be provided by restricting the fishing to rod and reel
(sport fishing), thus allowing more fish to reach their home
streams. (ld. at 44-45) The set gillnet fishing was compared to
snagging, which has also been discontinued:

I don"t look at any differently then say, for

instance, snagging in the sport fishery. For a
long time snagging was -- was permitted in the
sport fishery. The board came to a point where it

was too efficient, there were too many people 1in
it, there was harvesting at a higher rate than
what the board felt was prudent as far as the con—
servation of the resource. And sc, even though
historically snagging had existed for a long time
the board decided that it was just not something
that could be justified as far as the conservation
of the resource.

And so, | look at this net fishery in a simi—
lar fashion, and in order to live up to the man—
dates of the constitution to - for providing the
resources for the maximum use of 1its people you
can no long -- when you get to a point where you
have a limited resource you - you cannot continue

to allow the most efficient means of harvest.

(ld. at 44) The board noted net fishermen had alternative means
to meet their protein needs, and that they would have access to
the resource by use of rod and reel. (lId. at 48)

In light of those reasons, the board for the 1981
season did not authorize fishing for personal use with set gill
nets, other than "subsistence fishing,”™ in Cook Inlet.

However, by the time the board considered the matter
again for 1932, it had established "personal use fishing” as a
category it could employ. 5 AAC 77.001. The board authorized

"personal use fishing” 1in both the southern and central districts



of Cook Inlet, under the sane individual harvest limits that had
been in effectfor what was called "subsistence fishing”™ in those
areas previously. 5 AAC 77.530(a), 5 AAC 77.546 and 5 AAC
77.547.

The Madison plaintiffs would 1like to fish on coho

salmon in the central district of Cook Inlet 1in thefall.

Instead, the board authorized a fishery on sockeye salmon in the
central district in June. (M File 6, at 365-366, 11 17, 18) A
consequence of the absence of "subsistence uses™ 1is that the
board retains the dir.cretion to authorize "personal use fishing"”
on whatever stocks and 1in whatever seasons it determines best
serve the public interest, just as it retains discretion for when
and where to authorize commercial fishing and sport fishing. AS
16.05.251(a). Kenai Peninsula Fisherman®s Cooperative Associa—
tion v. State, supra, recognized that the board is authorized to
make allocation decisions. The factors upon which those alloca—
tions are based may change over time, and the allocations may
shift accordingly. Such allocations are consistent with the
board®s statutory .authority. . AS 16.05.221(a) and AS 16.05.-
251(b).

Thus, the board must authorize "subsistence fishing"™ on
the specific stocks and in the specific seasons with which the
"subsistence uses"™ are associated. See AS 16.05.251(b) and 5 AAC
01.597(a)(3). On the other hand, the board has the latitude to
direct "personal use fishing”™ to any stock or season, as long as

its decision is reasonable and not arbitrary. Kelly wv.



Zamarello, supra, at 911. The Madison court determined that the
shift from the fall coho to the summer sockeye was reasonable and
not arbitrary. (M File 6, at 368-369, 11 11, 12)

The plaintiffs finally assert that they have been
treated unreasonably because particular board members allegedly
had a biased attitude toward them. 19/ The incidents that plain—
tiffs rely upon to attempt to demonstrate the ™"unreasonable"”
attitude of particular board members all involve board action
that plaintiffs did not like. The Dboard did not authorize
"subsistence fishing” for plaintiffs, but the criteria that the
board used in that process were consistent with the intent of the
subsistence law and reasonable, and under the remand to superior
court, plaintiffs are free to submit proposals to the board and
show why, under the criteria, they do in fact engage in "subsis—
tence uses." See sections B, D, and E above.

It is true that no fishing for personal use with set
gill nets was authorized for plaintiffs in 1981, but as the ear—

lier discussion shows, the board based that action on resource

19/ AFN asserts that plaintiffs are alleging that the board as
an institution suffers from unconstitutional bias. (Brief 07?
intervenor/amicus curiae at 37-45.) That 1is not an accurate
characterization of plaintiffs® allegations, which 1instead are
directed at the attitudes of particular board members. For
example, the contempt allegations 1in Gjosund were dismissed by
stipulation "based upon a significant change in the membership

and leadership of the [board]..." (M File 7, at 371) AFN asks
that the purported issue be remanded to superior court to develop
a record. In fact, the reason there is no record is that no such

issue has been raised or briefed in either Gjosund or Madison.



and allocation concerns. However, before 1982, the board recon—
sidered, and authorized "personal use fishing” 1in which plain—
tiffs can participate.

The "personal use fishing”™ authorized by the board in
thecentral district of Cook Inlet is on the summer sockeye, 1in—
stead of the fall coho preferred by plaintiffs, but, as discussed
above, that decision is within the discretion of the board and
reasonable. AS 16.05.251(a). (M File 6, at 368-369, 1l 11, 12)

Plaintiffs may not have made the decisions that the
board made on these matters. That does not mean, however, that
the board decisions were arbitrary, and, in fact, as the dis—
cussion shows, the decisions were reasonable.

Thus, the actions objected toby plaintiffs do not

violate substantive due process.

VI. CONCLUSION

This appeal is not about mere semantics. It is about
important legislative changes 1in the definition of "subsistence
fishing™ which are being put into effect in a reasonable manner
consistent with the legislative intent to protect rural areas of
the state which historically have been dependent upon hunting and
fishing as a significant characteristic of the social and econom—
ic life of the area.In Cook Inlet, "subsistence fishing" 1is now
being authorized for rural communities reliant upon fish and game
resources, and "personal use Tfishing" 1is being authorized for
individuals, such as plaintiffs, who do not live in such reliant

communities.
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The stace requests that the holdings of the Madison
court be affirmed, that the holding of the Gjosund court which 1is
the subject of this appeal be reversed, and that the request by
AFN for a remand on an issue that is not at issue in this consol —
idated appeal be denied.

J*
DATED: -y =V 17+

NORMAN C. GORSUCH
ATTORNEY GENERAL

By: -=~0 /- ry*“
Larri lIrene Spengler
Assistant Attorney General
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CONSTITUTIONAL PROVISIONS, STATUTES, AND REGULATIONS

CONSTITUTIONAL PROVISIONS

Alaska Const., art. VIII, sec. 2

The legislature shall provide for the utilization, develop—
ment, and conservation of all natural resources belonging

to the State, including land and waters, for the maximum
benefit of its people.

FEDERAL STATUTES

16 U.S.C. 3113

As used 1in this Act, tne term "subsistence uses"™ means
the customary and traditional uses by rural Alaska resi—
dents of wild, renewable resources for direct personal

or family consumption as food, shelter, fuel, clothing,
tools, or transportation; for the making and selling of
handicraft articles out of nonedible byproducts of fish
and wildlife resources taken for personal or family
coruumption; ¥for barter, or sharing for personal or fam—
ily consumption; and for customary trade. For the pur—
poses of this section, the term -

(1) "family"” means all persons related by blood,
adoption, or any person living within the house—
hold on a permanent basis; and

(2) "barter" means the exchange of fish or wildlife
or their parts, taken for subsistence uses -

(A) for other fish or wildlife or their
parts; or

(B) for other food or for nonedible items
other than money if the exchange is of a
limited and noncommercial nature.



sec.
of

703, H.R. 39, 95th Cong., 2d Sess. (1973)(The version
H.R. 39 passed by the House of Representatives in 1973).

As used in this Act, the term "subsistence uses" means
the noncommercial (except as provided under paragraph
(2)) customary and craditional utilization within the
State of wild, renewable resources for -

(1) direct personal or family use for food,
shelter, fuel, clothing, tools, or transportation;

(2) the making and selling of handicraft art—
icles (including clothing), but only out of non-—
edible byproducts of fish and wildlife taken for
such personal or family use; or

(3 customary trade, barter, or sharing among
subsistence users for personal or family use.

STATE STATUTES _ -

SecC.

SecC.

4, ch. 131 SLA 1960

"Subsistence fishing”: the taking, fishing for or pos-—
session of fish, shellfish, or other, fishery resources

.for personal use and not for sale or barter, with gill

net, seine, fish wheel, 1long line, or other means as
defined by the Board.

14, ch. 151 SLA 1978
A.S. 16.05.940(17) 1is amended to read:

an "subsistence fishing” means the taking, fish—
ing for, or possession of fish, shellfish, or other
fisheries resources for subsistence uses with gill
net, seine, fish wheel, 1long line, or other means
defined by the Board of Fisheries.

16.05 .05.221(a)

For the purposes of the- conservation and development

of the fishery resources of the stats, there is created
the 3oard of Fisheries composed of seven members appoint—
ed by the governor, subject to confirmation by a majority
of the members of the legislature in joint session. “The
appointed members shall be residents of the stats and shal
be appointed without regard to political affiliation or
geographical location of residence. The commissioner 1is
not a member of the 3aard of Fisheries, but shall be ex

officio secretary.



() The Board of Fisheries may make regulations it con—
siders advisable in accordance with the Administrative Pro—
cedure Act (A.S. 44.62.010 - 44.62.650) for

€D setting apart fish reserve areas, refuges and
sanctuaries in the waters of the state over which it
has jurisdiction, subject to the approval of the leg—
islature;

2 establishment of open and closed seasons and
areas for the taking of fish;

(3) setting quotas and bag limits on the taking
of fish;

@ establishment of the means and methods employed
in the pursuit, capture and transport of fish;

©)) establishment of marking and identification re—
quirements for means used in pursuit, capture and trans—
port of fish;

(6) classifying as commercial fish, sport fish or
predators or other categories essential for regulatory
purposes;

@) engaging in biological research, watershed and
habitat improvement, fish management, protection, pro-—
pagation and stocking;

€) investigating and determining the extent and ef—
fect of disease, predation, and competition among Tfish
in the state, exercising control measures considered
necessary to the resources of the state;

(©)) entering into cooperative agreements with edu—
cational institutions and state, federal, or other
agencies to promote fish research, management, educa-—
tion and information and to train men for fish manage —
ment;

(10) prohibiting and regulating the live capture,
possession, transport, or release of native or exotic
fish or their eggs;

(11) establishing seasons, areas, quotas and methods
of harvest for aquatic plants;

(12) establishment of the times and dates during
which the issuance of fishing licenses, permits and



registrations and the transfer of permits and regis—
trations between registration areas 1is allowed;, how—
ever, this paragraph does not apply bo permits issued
or transferred under A.5. 16.43.010 - 16.43.380.

() The Board of Fisheries shall adopt regulations in
accordance with the Administrative Procedure Act (A.S. 44.
62.010 - 44.62.650) permitting the taking of fish for sub-—
sistence uses unless the board determines, 1in accordance
with the Administrative Procedure Act, that adoption of
such regulations will jeopardize or interfere with the
maintenance of fish stocks on a sustained yield basis.
Whenever it is necessary to restrict the taking of fish to
assure the maintenance of fish stocks on a sustained-yield
basis or to assure the continuation of subsistence uses of
such resources, subsistence use shall be the priority use.
If further restriction is necessary, the board shall esta”-
blish restrictions and limitations on and priorities for
these consumptive uses on the basis of the following
criteria;

(1) custcmary and direct dependence upon the
resource as the mainstay of one"s livelihood;

@) local residency; and
(3) availability of alternative resources.
A.S. 16.05.940(26)

"subsistence uses" means the customary and traditional
uses in Alaska of wild, renewable resources for direct
personal or family consumption as food, shelter, fuel,
clothing, tools, or transportation, for the making and
selling of handicraft articles out of nonedible by —
products of fish and wildlife resources taken for person—
al or family consumption, and for the customary trade,
barter or sharing for personal or family consumption;
for the purposes of this paragraph, "family” means all
persons related by blood, marriage, or adoption, and
any person living within the household on a permanent
basis.

STATS REGULATIONS
5 A.LA.C. 01.597
(€)) The Board of Fisheries finds that certain Tustomary

and traditional practices and procedures associated with
the utilization of fish in the Cook Inlet Area can be used



to identify subsistence uses. Based on testimony to the
board, the following characteristics are those that should
be evaluated in the identification of subsistence fisheries:

(1) a long-term, stable, reliable pattern of use
and dependency, excluding interruption generated by
outside circumstances, e.g. regulatory action or
fluctuations 1in resource abundance;

(2) a use pattern established by an identified
community, subcommunity or group having preponder —
ant concentrations of persons showing past use;

(3 a use pattern associated with specific stocks
and seasons;

(4) a use pattern based on the most efficient and
productive gear and economical use of time, energy
and money;

(5) a use pattern occurring in reasonable geograph—
ic proximity to the primary residence of the community,
group or individual;

(6) a use pattern occurring in locations with easiest
and most direct access to the resources;

(7) a use pattern which includes a history of tra-—
ditional modes of handling, preparing and storing the
product without precluding recent technological ad-—
vances ;

(8 a use pattern which includes the intargenera-
tional transmission of activities and skills;

(99 a use pattern in which the effort and products
are distributed on a community and family basis in—
cluding trade, bartering, sharing and gift-giving; and

(10) a use pattern which includes reliance on sub-—
sistence taking of a range of wild resources in proxi—
mity to the community or primary residence.

() The board will 1identify established geographic com—
munities which may be participating in a subsistence sys—
tem. The board will then apply all of the characteris—
tics in (@) of this section to the communities and to
subcommunities, groups and individuals within the com—
munities to determine which uses are customary and tradi—
tional and therefore, which communities are eligible for
the subsistence priority.



(©) For purposes of this section, a "community"™" 1is
generally considered to be several households of full—
time residents who all reside in a specific geographic
area because of common interests.

A_C. 77.001
() The Board of Fisheries finds that

() before the enactment of the state"s subsist—
ence priority law in- ch. 151 SLA 1978, an individual
could fulfill his personal use needs for fish under
subsistence fishing regulations;

) the state®"s subsistence priority law changed
the definition of subsistence in a manner that now
precludes some individuals from participating in
customary and traditional subsistence fisheries and
efficiently harvesting fish" for their personal- use;

(€)) there presently are areas of the state with
harvestable surpluses of fish in excess of both spawn—
ing escapement needs and present levels of subsist-—
ence, commercial and sport uses; and

(©)) it Is necessary to establish a new fishery
classified as "personal use" because

(A) since the sale of fish is not appropri—
ate or permissible, this fishery cannot be clas—
sified 1.3 commercial;

3) since the use is not rural customary and
traditional use this fishery cannot be classified
as subsistence; and

© since the gear for this fishery is often
different from that historically associated with
sport fishing, this fishery should not be clas—
sified as a sport fishery, to pre/ent confusion
among the public.

() It is the intent of the board that the taking of fish
under 5 A.A.C. 77 will be allowed when that taking does not
jeopardize the sustained yield of a resource and either does
not negatively impact an existing resource use or is in the
broad public interest.

@© - (e) (These subsections are not pertinent).

) In this chapter, "personal use fishing” means the tak-—
ing, attempting to take, or possession of fiafish, shellfish
or aquatic plants by an individual for consumption as food or
use as bait by that individual or his immediate fTamily.



() In applying a subsistence priority, the Board of Fish—

eries and the Board of Game will provide for conservation
development of Alaska®s fish and game resources according
the following procedures:

(1) each board will assess the biological status
of fish and game resources and determine whether a
surplus may be harvested during a regulatory year
consistent with the conservation and development of
the resources on the sustained yield principle and
compatible with the public interest;

(2) each board will identify subsistence uses of
fish and game resources, recognizing that subsistence
uses are customary and traditional uses by rural
Alaska residents for food, shelter, fuel, clothing,
tools, transportation, making of handicrafts, cus—
tomary trade, barter and sharing.

(b) Customary and traditional subsistence uses by rural

and
to

Alaska residents will be identified by use of the following

criteria;

(1) a long-term, consistent pattern of use, ex-—
cluding interruption by circumstances beyond the
user"s control such as regulatory prohibitions;

(2) a use pattern recurring in specific seasons
of each year;

(3 a use pattern consisting of methods and means
of harvest which are characterized by efficiency and
economy of effort and cost, and conditioned by local
circumstances;

(©)) the consistent harvest and use of fish or
game which 1is near, or reasonably accessible from,
the user®s residence;

(5) the means of handling, preparing, preserving,
and storing fish or game which has been traditionally
used by past generations, but not excluding recent
technological advances where appropriate;

(6) a use pattern which includes the handing down
of knowledge of fishing or hunting skills, values
and lore from generation to generation;

(/) a use pattern in which the hunting or fishing
effort or the products of that effort are distributed
or shared among others within a definable community

Xiii



of persons, 1including customary trade, barter, shar—
ing, and gift-giving; customary trade may include
limited exchanges for. cash, but does not include signi—
ficant commercial enterprises; a community may 1include
specific villages or towns, with a historical”prepon—
derance of subsistence users, and encompasses individ—
uals, families, or groups who in fact meet the criteria
described in this subsection; and

®) a use pattern which includes reliance for sub-—
sistence purposes upon a wide diversity of the fish
and game resources of an area, and which provides sub-—
stantial economic, cultural, social, and nutritional
elements of the subsistence user®s life.

(c) After identifying subsistence uses based upon the
criteria set out in (b) of this section, each board will
determine the approximate amount of fish or game necessary
to provide fully for reasonable opportunities to engage in
these custcmary and traditional uses.

(d) Each board will adopt regulations that provide an op—
portunity for the subsistence taking of fish or game resource
in amounts sufficient to provide for the customary and tra-—
ditional uses identified in (b) of this section, and con-—
sistent with sound conservation and management practices. In
no instance may the subsistence taking jeopardize or inter—
fere with the maintenance of a specific fish stock or game
population on a susf .ined-yield basis.

(e) Each board will, 1in its discretion, adopt regula—
tions that provide an opportunity for non-subsistence uses
of tie resource, to the extent that the non-subsistence
uses do not jeopardize or interfere w.th the conservation
and development of fish or game resources on a sustained-
yield basis, or with the opportunity for taking these re—
sources for customary and traditional subsistence uses as
provided in (d) of this section.

(f) When circumstances such as increased numbers of
users, weather, predation, or loss of habitat may jeopard—
ize the sustained yield of a fish stock or game population,
each board will exercise all practical options for restrict—
ing non-subsistence harvest before subsistence uses are re—
stricted. IfT all available restrictions for non-subsist—
ence uses have been implemented and further restrictions are
needed, each board will reduce the take for subsistence uses
in a series of graduated steps, by giving maximum-protec —
tion to subsistence users who

) live closest to the resource;



@) have the fewest available alternative re—
sources; and

(€) have the greatest customary and direct de—
pendence upon the resource.

()] In no event, however, will a board allow uses which
will Jjeopardize or interfere with the conservation and
management of fish stocks or game populations on a sus—
tained-yield basis.



STATEMENT OF THE CASE

In 1959, the Alaska legislature established a 3oard of Fish
and Game (hereinafter "the 3o0ard") and delegated the Boardau-—
thority to adopt "such rules and regulations as it deems advis—
able" relating to the taking of fish stocks and game populations
in Alaska, sec. 6, art. 1Il, ch. 94 SLA 1959.1 The 1959 statute
also included definitions of "sport fishing" and "commercial
fishing™. In 1960, the legislature added the following defini—
tion of "subsistence fishing":

"Subsistence fishing?”’: the taking, Tfishing

for or possession of fish, shellfish, or

other fishery resources for personal use

and not for sale or barter, with gxil r.et,

seine, fish wheel, 1long line, or other

means as defined by the Board,

sec. 4, ch. 131 SLA 1960 (Emphasis added).
Based on the language of that definition, any Alaskan who used a
set gill net to obtain fish fosr personal use was "subsistence
fishing” regardless of whether he lived in Selawik, Anchorage,
or Kenai. And the "as it deems advisable"™ regulatory standard
afforded the Board near unfettered discretion to allocate access,
to salmon stocks among subsistence, sport, and commercial fish-—

ermen.

This relatively simple regulatory system reflected Alaska“"s

1/ In 1975, the legislature divided the Board into two seve

member boards, ch. 206 SLA 1975. However, the legislature retain
ad the whatever regulations a board "considers advisable" rulemak
ing standard.. With respect to actions taken after 1975, "the

3oard” refers to actions taken by the seven member 3oard of Fish-



small population and abundant fishery resources. In 1960, the
population of the Anchorage area was only 82,833 and the popu-
lation of the Kenai Peninsula was only 6,097.

Because of the lack of fishing pressure, the Board provided
liberal opportunities for residents of Anchorage and the Kenai
Peninsula to go "subsistence fishing”. In the northern district
of Cook Inlet the entire northern shoreline, the west side of
Fire Island, and most of the shoreline between Boulder Point and
the mouth of Turnagain Arm was open to "subsistence fishing".

In the central district, Kalgin Island, most of the shoreline

on the.west side of Cook Inlet, and most of the shoreline on

the east side of Cook Inlet between Ninilchik and Boulder Point
was open to "subsistence fishing". In the southern district, the
shoreline south of Anchor Point, around the Homer Spit, and then
around Kachemak Bay was open to "subsistence fishing".3

But then the population of southcentral Alaska began to ex—
plode. Between 1960 and 1980 the population of the Anchorage
area more than doubled to 173,017 and the population of the Kenai
Peninsula almost quadrupled to 22,473.

2/ Rollins, Census Alaska: Numbers of Inhabitants, 179 2-
1970, University of Alaska Anchorage Library (1978).

3/ See Gjosund File No. 4, pp. 24, 29, 69. The Madison
and Gjosund Records on Appeal are hereinafter designated "MA" and
"GJ". A map of the boundaries of the nothern, central, and south-—

ern districts of Cook Inlet is located at GJ File No. 4, p. 16.

£/ U.S. Dept, of Commerce, 1980 Census of Population and
Housing (Alaska PHC30-V-3).



The major effect: of such rapid population growth on the
tel-tics of fishery management was to bring tens of thousands
of new sport fishermen to the rivers of the Kenai Peninsula to
compete v/ith commercial fishermen for access to valuable Kking
and coho (silver) salmon stocks. The demands by sport fisher —
men for access to those stocks placed new and unfamiliar gsych-
clogical and political pressures on members of the Board. And
tne relatively de minimus number of Alaskans on the Kenai Pen—
insula who engaged in "subsistence fishing"” began to bear the
brunt of the Boardls inability to cope with those pressures.

For reasons known only to itself, 1in 1976 the Board closed
tne southern district of Cook Inlet to "subsistence fishing” for
the 1977 fTishing season. Homer residents fTiled a lawsuit chal —
lenging the closure and the Superior Court determined that the
Board®"s decision to do so was without a substantiated rational
basis . The Court than enjoined the Board from eliminating
"subsistence net fishing” 1in the southern district and reinstat—
ed the regulations for the fishery which had been in effect prior
to Cecember 1976. "

In 1977, the 3oard responded to the political conflict be—
tween sport and commercial fishermen by adopting a comprehensive
management policy for Cook Inlet salmon stacks. The heart of the
policy was the 3oard"s decision to manage all stocks which move

through Cook Inlet before June 15th and after August.15th for the



benefit of sport fishermen and to manage all stocks which move
through Cook Inlet between those dates for the benefit of com—
mercial fishermen. The practical effect of the policy was- to
allocate king and coho salmon (which move through Cook Inlet
during the spring and fall) to sport fishermen .and sockeye salmon
(which move through Cook Inlet during the middle of the summer)
to commercial Ffishermen. See Kena.i Peninsula Fisherman®s Co—
operative Ass"n v. State, 628 P.2d 697 (Alaska 1981) .

The third group of fishermen who harvested Cook Inlet stocks,
i.e. Alaskans who engaged in "subsistence fishing", received lit—
tle consideration during the development of the policy.6 n

Regulations implementing the policy were adopted by the Board

for the 1978 fishing season. Id. The regulations closed the
central district to commercial fishing after August 15th. How —
ever the district remained open to "subsistence fishing". As a

result, some commercial fishermen who previously had harvested
coho salmon for personal use during the ncw-closed commercial
fishing periods, applied for "subsistence fishing" permits.7 That,
combined with increased publicity about the fishery, resulted 1in
a significant increase in the number of "subsistence fishing"
permits issued during the 1978 fishing season.

In response, the Board made a number of regulatory changes



tor the 1979 fishing season intended to limit access to the "sub-—
sistence”™ fishery. The new regulations reduced the length of
gill nets, the number of fishing periods, and the area of shore—
line available for "subsistence fishing". The regulations also
moved the "subsistence fishing" season in the central district
from August L - September 21 to June 23 - August 15.g The effect
of the latter change was to target the "subsistence"™ fishery on
sockeye salmon (harvested primarily by commercial fishermen)
rather than coho salmon (harvested primarily by sport fishermen).
At the same time the Board was responding to political pres—
sures created by commercial and sport fishermen, the legislature
enacted ch. 151 SLA 1978 (hereinafter "the subsiscence statute").
The subsistence statute made a number of important changes to
title 15 or the Alaska Statutes intended to identify and protect
"subsistence uses" of fish stocks and game populations. Three
important changes were:
1. The enactment of a definition of "sub-—
sistence uses"™ of fish stocks and game popula—
tions. A.S. 16.05.940(26).
2. The amendment of the definition of "sub-—
sistence fishing". A.S. 16.05.940(17).
3. The enactment of a statutory requirement
Chat absent a showing that to do so would jeop-—

ardize sustained yield, the 3o0ard shall (as op-

9/ Id. 26-27.



posed to "may") adopt regulations authorizing
"subsistence uses" of fish stocks, and, if
necessary, afford such uses a priority over
other uses. A.S. 16.05.251(hb). See also
A.S. 16.05.255(b).
The subsistence statute altered the Board"s authority to regulate
fishing for Cook Inlet salmon stocks in several significant ways.
Although the original definition of "subsistence fishing” includ—
ed any Alaskan who fished with a set gill net for "personal use",
the amended definition limited :he purview of "subsistence fish-—
ing” to fishing with a set gill net for "subsistence uses"™. The
definition of "subsistence uses" 1is considerably more narrow
than "personal use":
"Subsistence uses" means the customary and tra-—
ditional uses in Alaska of wild, renewable re—
sources for direct personal or family consump—
tion. .. A.S. 16.05.940(26). (Emphasis added).
In other words, fishing with a gill net to obtain fish for per—
sonal use is no longer "subsistence fishing"” unless the activity
is also "customary and traditional". However, the subsistence
statute does not define the phrase "customary and traditional™
and during the 1979 and 1980 fishing seasons the Board did, not
attempt to do so."
Prior to the opening rif the 1980 season the Board did, how-
10/ Although the subsistence statute was enacted into law at

the beginning of the 1978 fishing season, its effective date was
October 10, 1978 - a month after the end of most fishing activity.



aver, renew its effort to restrict fishermen such as the plain—
tiffs who prior to the enactment of the subsistence statute had
engaged in "subsistence fishing". The Board closed the entire
shoreline.of the Kenai Peninsula in the central district to "sub-—
sistence fishing"™ but opened a few miles of -naccessible, boulder
strewn beach in the southern portion of the northern district
which had not been used by commercial fishermen because among
other reasons it was too dangerous to do so.”““ In the southern
district the 3oard further reduced the length of gill nets and
closed the Homer Spit and the shoreline immediately east of the
Spit to lsubsistence fishing".12 The 3o0ard"s actions produced
two lawsui ts.

The first was Gjosund v. Alaska Department cf "fish and Game,
3HO 80-92 Civil, filed by Homer residents in an attempt to reopen
the Homer Spit to "subsistence fishing” and to eliminate the re—
strictions on the length of gill nets. After a hearing, the
Superior Court granted the requested relief.l§

The second was Francis v. Alaska Department of Fish and Game,
3KM 80-546 Civil, filed by Kenai residents. Francis was settled
out of court when ADFSG agreed to open several areas cf shoreline

in the central and northern districts for additional periods of



"subsistence fishing".

At its December 1980 meeting the Board for the first time
began the work necessary to conform its regulation of
"subsistence fishing”™ 1in Cook Inlet to the legislature®s modifi—
cation of that term in the subsistence statute. As part of that
effort, the Board adopted a policy setting forth criteria for
the identification of "subsistence uses"” of Cook Inlet salmon
stocks.14 The criteria were intended to identify set gill net
fisheries around Cook Inlet conducted by residents of rural com—
munities in which the harvest of fish stocks and game populations
for personal and family use is a significant part of the economy
of the community.” Although the Board heard considerable testi—
mony about the uses of Cook Inlet salmon stocks by residents of
Kenai Peninsula communities, because the criteria were adopted at
the same meeting during which the testimony was presented, resi—
dents of the Kenai Peninsula were not afforded a fair opportunity
to present evidence that their communities satisfied the
criteria.

At its March 1981 meeting the Board received written testi—
mony from the public about "subsistence uses" of Cook Inlet sal—
mon stocks, but limited oral testimony.” The Board then adopted

a slightly revised version of the criteria”™” and written findings

14/ GJ File No. 2, pp. ?0-31.

15/ See GJ FileNo. 2, p. 258 (Paragraph No. 18); MA File
No. 1, p. 56 (Paragraph No. 10).

16/ GJ File No. 1, pp. a*17-2784.

17/ MA File No. 3(Exhibit "1v).



which stated that no communities on the Kenai Peninsula satisfied
the criteria.13 The findings meant that none of the personal use
set gill net fisheries on the Kenai Peninsula authorized by the
Board prior to 1980 were "subsistence use"” fisheries which the
Board was compelled to authorize pursuant to A.S. 16.05.251(b).
After arriving at that conclusion, the members of the Board then
voted to eliminate all fishing with 3et gill nets for personal
use on the Kenai Peninsula; a decision which resulted in a flurry
of new lawsuits.

On May 29, 1981, the Gjosund plaintiffs filed a pleading in
the Superior Court in Hcmer entitled a "petition"™ which requested
injunctive and declaratory relief and an order holding the Board
in contempt of the 1980 injunction.19 On August 4, 1981, the
Superior Court issued a preliminary injunction compelling the de—
fendants to authorize "subsistence fishing” in areas along the
shoreline of the southern district which had been open to such
fishing during 1980.

On August 13, 1981, ten residents of the central district
filed Madison v. Alaska Department of Fish and Game~Q in the

13/ MA Pile No. 2, pp. 32-41. The 3o0ard did, however, deter —
mine that set gill net fishing for personal use by residents of the
communities of Tyonek, English 3ay, and Port Graham are "subsistence

uses" of Cook Inlet salmon stocks. The validity of that determina—
tion 1is not at issue in this appeal.



Superior Court in Kenai. The plaintiffs® first claim for relief
alleged that the criteria adopted by the Board to identify "sub-—
sistence uses" of Cook Inlet salmon stocks were 1inconsistent with
the intent of the statutory definition of "subsistence uses".

The second claim alleged procedural irregularities in the Board®"s
adoption of the criteria. The third claim alleged that the Board's
decision to close the central district to fishing with set gill
nets for personal use violated the plaintiffs® rights to equal
protection and due process. And the fourth claim alleged that
the closure violated the subsistence statute and several sections
of the Alaska Constitution.

On August 19, 1983, the Superior Court issued a preliminary
injunction which ordered the defendants to open a "non-commercial"”
set gill net personal use fishery in the central district.21 Al —
though 1t was requested by the plaintiffs to do so, the Court
specifically refused to characterize the fishery which it had
ordered opened as a "subsistence use" fishery.

The Alaska Federation of Natives (hereinafter "AFN") interven-
ed as a party22 and joined with the defendants 1in filing a motion
for summary judgment on the first claim for relief. The plaintiffs
responded by Tfiling a motion for summary judgment on all four of
their claims. On December 10. 1981, the Superior Court granted

AFN"s and the defendants®™ motions for summary judgment on the first

21/ MA File No. 1, pp. 40-43.

22/ AFN"s motion to intervene and the order granting the
motion are not a part of the Record on Appeal.



.2

cfaim. 3 The Court: determined that the criteria were consistent
with the intent of A.S. 16.05.251(b) and A.S. 16.05.940(26). The
Court later adopted a Conclusion of Law which states that:

The intent of A.S. 16.05.251(b) and .940(26)

is to provide for and protect personal use,

primarily net, fisheries conducted by persons

who reside in rural communities which histor —

ically have been dependent upon hunting and

fishing as a significant characteristic of the

social and economic life of the community. 24

Shortly thereafter at its December 1981 meeting, the 3oard
adopted the criteria as a regulation. 5 ALA.C. 01.597.

On March 3, 1982, the Gjosund Court 1issued an opinion, which
also upheld the validity of the criteria—25 But the Court then
inexplicably concluded that the Board can not apply the criteria
to determine whether the-personal use set gill net fishery in the
southern district is a "subsistence use" fishery unless it first
determines that the biological condition of the salmon stocks
which are the target of the fishery requires it to do so. The
Court also characterized the Gjosund plaintiffs® harvest activi—
ties as "subsistence fishing".

At i1ts March 1982 meeting the 3oard recognized the unfairness

of eliminating all personal use set gill net fishing on the Xena."

Peninsula merely because such fishing may no longer be "subsist-

23/ MA Pile Mo. 1, pp. 45-49.
24/ 1d. 57 (Paragraph No- 4).

25/ GJ Pile No. 2, pp. 221-245.



ence fishing". But such fishing also is rot "sport fishing"
or "commercial fishing".

To alleviate the effects of that legislative oversight, the
Board established a new category for regulatory purposes en—
titled "personal use fishing". 5 ALA_C. 77.001. The Board also
adopted regulations authorizing "personal use Tfishing”™ on the
Kenai Peninsula for sockeye salmon in the central district and
coho salmon in the southern district. 3 ALAC. 77.547 and 77.546

The Board also met in joint session with the Board of Game
and adopted a comprehensive joint regulation which establishes
criteria for the identification of "subsistence uses””of all fish
stocks and game populations in the state. 5 ALA.C. 99.010. The
criteria were drawn in large measure from the criteria developed
by the Board in 5 A_A.C. 01.597.

On March 5, 1982, the Madison Court dismissed the plaintiffs
second claim for relief as moot.26 On August 30, 1982, the Court
issued its decision, and later Findings of Fact and Conclusions
of Law, relating to the third and fourth claims.27 The Court
inter alia determined that A,S. 16.05.251(a) delegates the Board
authority to establish a "personal use fishing" category, that
the Board®"s allocation of salmon stocks among personal use, sport
and commercial fishermen must be done in a manner consistent with

due process considerations of fundamental fairness, that the

26/ MA File No. 4, p. 256.

27/ MA File No. 6, pp. 361-369.



Board®s decision not to authorize any "personal use fishing" in
the central district during the 1981 fishing season was funda-—
mentally unfair and a violation of the plaintiffs®™ right to due
process of law, but that the Board®"s decision to authorize "per—
sonal use fishing”™ in the central district during the 1982 sea-—
son for sockeye salmon rather than coho salmon was not funda-—
mentally unfair and not a violation of the plaintiffs® right to
due process of law. The Court remanded the fourth claim to the
3oard with 1instructions to consider any regulatory proposals,

and any evidence presented by the plaintiffs, that persons, who
fish in the central district with set gill nets for personal use

. . 29
are engaged in "subsistence uses"™ of Cook Inlet salmon stocks.

THE COURSE OF PROCEEDINGS 23 THE TRIAL COURT

A. Madison v. Alaska Department of Fish and Game

On August 13, 1981, che plaintiffs filed a complaint in the
Superior Court m Kenai setting rorth tour claims for reIief..’?9
After a hearing on the same day, the Court issued a preliminary
injunction which ordered the opening of a "non-commercial" set
gill net fishery in the central district of the Kenai Peninsula.20

AFN participated as amicus curiae in the hearing on the injunction

and later intervened as a party.



On September 18, 1981, AFN and the defendants Tfiled motions
for summary judgment on the first claim for relief. The plain—
tiffs then filed a motion for summary judgment on all four of their
claims. On October 28, 1981, the Court heard oral argument on
the cross-motions for summary judgment on the Ffirst claim.

On November 9, 1981, the defendants moved to dismiss the
second claim as moot.3”"

On December 10, 1981, the Court granted AFN"s and the defend-—
ants®" motions for summary judgment on the Ffirst claim.3 d% ’
March 5, 1982, the Court entered Findings of Fact and Conclusions
of Law relating to the fivst claim and dismissed the second clainm
as moot.33 fl*-1 J /A ANEA

On June 21, 1982, the defendants filed a motion to remand the
fourth claim to the Board.34 On August 30, 1982, the Court denied
the plaintiffs® motion for summary judgment on the third and. fourth
claims and granted the defendants® motion to remand the fourth
claim.35 I S ¢ T- ma.i.M&l H 1-3(1

The plaintiffs timely filed Notices of Appeal.36 .fi‘g'J—

Pa

31/ MA File No. 4, p. 296.

32/ MA File No. 1, pp. "45-48.

33/ MA Files No. 1, pp. 54-57, and No. 4, p. 296.

34/ MA File No. 4, p.293.

35/ I1d., 293-295.

36/ MA Files No. 1, p. 50, and No. 4, p. 297.
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3. Alaska Department of Fish and Game v. Gjosund

On May 29, 1981, the plaintiffs filed a pleading entitled
a "petition" in the Superior Court in Homer.37 On August 4, 1981
the Court issued a preliminary injunction which ordered the open—
ing of a personal use set gill net fishery in the southern dis—
trict. On March 8, 1982, the Court issued a decision and a per —
manent injunction requiring the defendants not to interfere with

33

tne fishery.

The defendants timely filed a Notice of Appeal.3”

C. Consolidation

On January 21, 1983, the Alaska Supreme Court ordered the
consolidation of all appeals pending in the two above-descrihed
cases. On April 1, 1983, the Court granted AcN ™ motion to
participate as amicus curiae in Alaska Department of ?ish and

Game v. Gjosund.



ISSUES PRESENTED FOR REVIEW

A. Madison v. Alaska Department of Fish and Game

1. What is the proper standard of judicial review of the
validity of 5 ALA.C. 01.597?

2. Are the criteria in 5 A.A.C. 01.597 for the identifica—
tion of "subsistence uses™ of Cook Inlet salmon stocks consistent
with the intent of A.S. 16.05. 251(b) and A.S.. 16.05.940 (26)?

3. Did the Board"s adoption of 5 A_A.C. 01.597 moot the
plaintiffs® second claim for relief?

4. Were the plaintiffs denied their rights to equal protec—
tion and due process of law when the Board determined that the
personal use set gill net fishery in which the plaintiffs partici—
pated prior to the enactment of the subsistence statute is not a
"subsistence use" Tfishery as defined by A.S. 16.05.940(26)7

5. Does A.S. 16.05.251(a) authorise the Board to adopt a
regulation establishing a "personal use fishing" category for
regulatory purposes?

6. Were the plaintiffs denied their right to due process
of law when the Board decided to authorize a personal usg fishery
in the central district which targets on sockeye salmon rather

than coho salmon?

3. Alaska Department of Fish and Game v. Gjosund

1. With respec-c to a personal use set gill net fishery which

prior to the enactment of the subsistence statute fell within the



purview of the statutory definition of "subsistence fishing"”, is
the Board precluded from determining whether the fishery is or

is not a "subsistence use" Tfishery until such time as it is com—
pelled to do so in order to protect fish stocks which are the

target of the fishery from overharvest?

1v.

ARGUMENT

A. Introduction

For residents of rural Alaska, the subsistence statute 1is
possibly the most important legislation enacted by the legislature
since statehood. The statute recognizes that the economy of sev-—
eral hundred rural communities continues lo be based in large
measure on the harvest of fish stocks and game populations for per
sonal and family consumption. Prohibiting hunting and fishing by
residents of Anchorage or Juneau would engender considerable in-—
convenience and occasional personal hardship, but would hardly
threaten the economy of either community or the health, safety, or
general welfare of their residents. However, prohibiting hunting
and fishing by residents of Selawik or Anaktuvuk Pass or English
3ay would have devastating social and economic consequences. The
legislature enacted the subsistence statute to prevent the Latter
result.

The foundation of the regulatory system established by the
subsistence statute is the identification of "subsistence uses"

of fish stocks and game populations around the state. Unfortun-



ately, as this litigation well illustrates, the development of
criteria to identify "subsistence uses" has become intertwined
with the politics of the Cook Inlet salmon fishery and the 3o0ard"s
institutional collapse in the face of escalating demands by com—
peting fishing groups. A review of the transcripts which are a
part of the Record on Appeal will indicate that the plaintiffs”
contention that some members of the Board may have used the sub-—
sistence statute as a pretext to restrict the fishery 1in which
the plaintiffs participated to placate more numerous and politi—
cally powerful sport and commercial fishermen is not without

some basis in fact.

But that regrettable reality is unrelated to the validity of
the criteria developed by the Board to identify "subsistence uses"
or to the Board®"s authority to establish a "personal use fishing"
category to provide Alaskans whose fishing activities are not
"subsistence uses" with an opportunity to obtain salmon with set
gill nets for personal use.

Consequently, while AFN strongly supports the plaintiffs®
efforts to obtain a reasonable opportunity to harvest Cook Inlet
salmon stocks, AFN has just as strongly disagreed with the plain—
tiffs as to why they should be afforded an opportunity to fish.

For the reasons set forth below, AFN believes that the plain—
tiffs should be afforded a reasonable opportunity to harvest Cock
Intlet salmon stocks in the central district with set gill nets,
that 5 A_LA.C. 01.597 1is consistent with the intent of the legis—

lature when it enacted the subsistence statute, that the plain—



tiffs should be afforded an opportunity to present evidence to
the Board that the communities 1in which they reside satisfy the
criteria for the identification of "subsistence uses"” -et forth
in 5 ALA.C. 01.597, that A.S. 15.05. 251(a) authorizes the

3oard to establish a "personal use fishing" category, and that
if the Board determines that the plaintiffs® fishing activities
are not "subsistence uses" and that they are no longer "subsist—
ence fishing", then fundamental fairtass requires the 3oard to
adopt "personal use fishing" regulations to provide the plain—
tiffs a reasonable opportunity to harvest Cook Inlet salmon
stocks.

With respect to the Gjosund appeal, AFN believes that no
group of Alaskans, including the plaintiffs, have a "right" to
harvest any fish stock or. game population. The legislature and
the Board may alter, restrict, or even eliminate, previously
authorized harvest opportunities®, so long as they do so in a man
ner consistent with recognized constitutional principles.

3. The Criteria Adopted 3v The Board Of Fisheries

To ldentify "Subsistence Cfses” OFf Cook Inlet

Salmon Stocks Are Consistent With The Infant OFf
A.S. 16.05.251(b) And A.S. 15.05.940(26).

1. Introduction

5 ALA.C. 01.597 sets forth criteria for identifying "sub-—
sistence uses" of Cook Inlet salmon stocks. 5 ALA.C. 99.010
sets forth similar criteria for identifying "subsistence uses" o
all fish stocks and game populations in the state.

Application of the criteria has the effect of restricting



the identification of "subsistence uses" of Cook Inlet salmon
stocks to fishing with set gill nets for personal use by resi—
dents of e"ural communities around Cook Inlet which historically

have been dependent upon hunting and fishing as a significant

40

characteristic of the social and economic life of the community.

One of the most important issues presented in this appeal is
whether that is the result the legislature intended to achieve
when it enacted A.S. 16.05.251(b) and A.S. 16.05.940(26)? The
Madison and Gjosund Courts, the defendants, and AFN are of the
opinion that it was.

2. In Determining Whether 5 A.A.C. 01.597 s

Consistent With The Legislature ™ Intent
When It Enacted A.S. 16.05.251(b) And A.S.
16.05.940(26), This Court May Substitute
Its Own Judgment For That Of The Board Of
Fisheries.

During the proceedings before che Madison Court, there was
considerable confusion among the parties as to the proper stand-—
ard of judicial review of the criteria developed by the Board
to identify "subsistence uses” of Cook Inlet salmon stocks. Al-

though the Board first adopted the criteria as a policy,41 it

later adopted the policy as a regulation. 5 A.A.Cr 01.597.

40/ See the Findings of Fact entered by both the Madison and

Gjosund Courts. MA File No. 1, pp. 54-57 (Paragraph No. 10).

GJ File No. 2, p. 253 (Paragraph No. 13). Significantly, neither
the Madison nor the Gjosund plaintiffs challenge the validity

of those important findings.

41/ MA File No. 3 (Exhibits "H" and "1").



The standard for determining the validity of a regulation
Is the test enunciated by this Court in Kelly v. Zamarellp,

486 P.2d 906 (Alaska 1971). See also A.S. 44.62.030. To be
valid, a regulation must be consistent with the statute pursuant
to which it was adopted and it must be reasonably necessary to
carry out the purpose of the statute.

Whether adoption of a regulation which establishes criteria
for the identification of "subsistence uses"™ is reasonably nec—
essary to carry out the purpose of A.S. 16.05.251(b) involves"®
questions of fact about the regulation of the Cook Inlet salmon
fishery which the Board, rather than the Court, 1is probably best
able to judge. And the Madison Court correctly deferred to the
judgment of the Board on that question.

However, the 3oard has no particular expertise to determine
the intent of the legislature when it enacted A.S. 16.05.251(h)
and A.S. 16.05.940(26). The final construction of a statute
enacted by the Alaska legislature rests with this Court, not the
Board. Wien Air Alaska, Ire, v. Department of Revenue, 547 ?.2d
1037 (Alaska 1982). Consequently, the Madison Court incorrectly
refused to substitute its judgment on the question cf whether
the criteria adopted by the Board are consistent with A.S. 15*05.
251(b) and A.S. 16.05.940(26).

3. Although The Court May Substitute Its Judgment

7or The Judgment Of The 3oard, The BoardHT
Interpretation Of A.S. 16.05.940(26) 1Is A
Vaj-uabra Aid Which Should 3e Afforded Consider—
able Deference.

A.3. 15.05.940(26) states that "subsistence uses" are "cus-

-m51 -



tomary and traditional”™ uses of fish stocks and g”ne populations
for personal and family consumption and other specified purposes.
The statute does not define the phrase "customary and tradition—
al™. The criteria set forth in 5 A_A.C. 01.597 reflect the
Board®s interpretation of the phrase.

Although the Court may substitute its judgment for the
judgment of the Board that the criteria are consistent with the
legislature®s intent when it enacted A.S. 16,05.251(b) and A.S.
16.05.940(26), the Board"s interpretation of the latter statute
is a valuable aid which the Court should afford considerable
deference; See-. Wien Air Alaska, Inc. v. Department of
Revenue, supra. See also Udall v. Tallman, 380 U.S. 1, 85 S.Ct.
792, 13 L.Ed.2d 616 (1965). The Board®"s interpretation
supports the opinion of the Madison Court that the criteria are
consistent with the statute pursuant to which they were adopted.

4. The Legislative History Of The Subsistence

Statute And Of Earlier Statutes Which Are

In Pari Materia With The Subsistence Statute
Indicates That 5 A_A.C.. 01.597 1Is Consistent
With The Intent Of A.S. 16.05.251(b) And
A_S. 16.05.940 (26H

In determining legislative intent, the Court should investi—
gate a statute"s legislative history. North Slope Borough v.
Sohio Petroleum Corp., 585 P .2d 534 (Alaska 1973). The legisla—
tive history of the subsistence statute supports the Madison
Court®"s opinion that 5 A_A.C. 01.597 is consistent with A.S. 16.

05.251(b) and A.S. 16.05.940(26).

The subsistence statute was reported to the Alaska House of



Representatives by the Special Committee on Subsistence as H3
42
960. The Special Committee was chaired by Representative Nels
43 .
Andersen who was also the manager of H3 960 during the floor
debate.
During the debate Representative Sam Cotton offered an amend-
\ent to A.3. 16.05.940 (26) to strike the phrase "c?’jtomary and
traditional” from the definition of "subsistence uses". He did
so because like both the Madison and Gjosund plaintiffs/ he was of
the opinion that any person who hvats and fishes for personal or
family consumption should be considered to be engaging in."sub—
sistence uses" regardless of whether they live in Selawik, Anchor—
age, or Kenai:
"Mr. Speaker, 1 think the reason 1 introduced
this amendment was to raise a point of confusion
on my part. I don"t know what “customary and
traditionall means? I think that whan we talk
about subsistence use, we are talking about
uses of wild resources for direct personal or
family consumption." 44
The Cotton amendment was defeated. In speaking against the amend—
ment, Representative Anderson explained that the intent of the
Special Committee when it drafted the definition of "subsistence
42/ The legislative history of 23 960 is set forth in Alaska

House of Representatives, 3ill History and Journal Index, Tenth
Legislature 1977-73, p. 336.



uses”’was to delegate the Board and the Board of Game authority ™
tc protect traditional uses of fish stocks and game populations
from being overrun by new hunters and fishermen who are a by-prod—
uct of Alaska"s rapid urban population growth:

"The two words/ are used in thir context to put
some guidelines around the uses of Alaska“"s
freedom of resources. What we were afraid of,
it was brought to our attention by people who
were concerned that this would leave the field
of the definition wide open. That newcomers
just coming to the State of Alaska would auto—
matically be able to establish not only resid—
ency in thirty days, but be able tc go out and
state they have a customary and traditional
use of Alaska®"s fish and game resources. The
use of T"customary and traditional®™ use also 1is
in recognition of a historical use of fish and
game for food, shelter, fuel, ~lothing, tools,
transportation, etc. This is not only in con—
formance with aboriginal uses, but also those
that have come 1in, those who come in later.
They have...the non-native people in the State
of Alaska have established customary and tradi—
tional uses of Alaska®"s fish and game resources
for subsistence ”~ .rposes. And in order to give
the Board of Fish and Game (sic) more clarifi—
cation in the area, we have come up with the
(inaudible) of T"customary and traditional”
rather than leaving the section wide open. The
design is not to be restrictive but to provide
guidelines and that is basically what 1 feel
and many..._.many members felt it was necessary
in retaining those two words ‘customary and
traditional®.”” 45 (Emphasis added).

The debate on the Cotton amendment is clear evidence that the leg—

islature did not intend mere hunting and fishing for personal uses

45/ 1d. 9-10. It also is important to note that 5 A._A.C.
01.597 does not identify "subsistence uses””on a racial basis
(all residents of a community which meets the criteria can parti—
cipate in "subsistence uses”)”or establish any type of durational
residency requirement (all residents of a community which meets
the criteria can participate in ""subsistence uses”’regardless of
the length of their residency, jut if they move to an urban area
they may no longer participate regardless of the length of their
residency in the state).



to be "subsistence uses".
3ut what uses of fish stocks and game populations was the
legislature trying to protect? The legislative history of two
earlier statutes which are in pari materia with the subsistence
statute indicates that the intent of the legislature was to keep
the rural Alaska hunting and fishing economy frcm being overwhelm
ed by tens of thousands of urban sport hunters and fishermen.46
The first statute was ch. 199 SLA 1975 sponsored by Repre—
sentative Jimmy Huntington,a rural legislator from the Interior.
The statute authorised, but did not require, the Board of Game to
adopt regulations inter alia establishing "subsistence hunting
areas". See A.S. 15.05.257. The next year ch. 269 SLA 1976 was
enacted to provide greater local participation in decisions by
the 3card of Game relating to the implementation of the 1975
statute. Section 1, ch. 269 SLA 1976 1is a legislative finding
which explains the goal both statutes were enacted to achieve:
The legislature finds that traditional depend—
ence on fish and game resources 1is a continuing
and necessary way of life in manv areas of the
state and that protection of subsistence usage
ox these resources is essential to the health,
safety, and general welfare of the citizens of
the state in those areas. (Emphasis added).
Although the location of the "many areas of the state" where de—
pendence on Tfish stocks and game populations 1is "a continuing
46/ State v. 3uncrant, 546 5. 2d 530, 545 (Alaska 1975) ("(T)
general rule is that a statute in pari materia with a subsequent,
but approximately contemporaneous, measure 1. a proper source of

evidence of legislative intent in the second measure.").

47/ 1975 House Journal, 9th Leg., 1st Sess. 625.



and necessary way of life" 1is not identified, it is reasonable
to assume that the legislature®s concern was directed toward
rural Alaska where the local economy is grounded on hunting and
fishing, rather than urban Alaska where hunting and fishing is a
de minimus part of the local economy.48
. 49
Chapter 269 SLA 1976 was introduced as HB 804 by Represent—

ative Philip Guy, a rural legislator from Kwethluk.50 During the
debate on HB 804, Representative Keith Specking opposed the bill
on the theory that all hunting in Alaska 1is subsistence hunting.
Speaking in opposition to Representative Specking, Representative
Mike Miller, himself an urban legislator from Juneau, 1indicated
that the purpose of the bill was to protect "subsistence hunting"”
by residents of rural Alaska from being overwhelmed by competi—
tion from urban hunters:

"I think when we say that all hunting in Alaska

is subsistence hunting because of the provision

that the meat be used, 1 think that"s kind of

stretching it a little bit. Mr. Speaker, X en—

joy hunring a little bit and I fly up to Yakutat

and certainly 1 used every ounce of meat, but to

say that 1 depend on that meat on a subsistence

basis to feed my family and clothe my family, to
- you know, it"s a little bit - well it"s a joke.

48/ In Alvarado v. State, 486 ?.2d 891, 894 (Alaska 1971),
this Court recognized that the economy of most rural communities
is organized around hunting and fishing. Similarly, in Hicklin
v. Orbeck, 565 P.2d 159, 164 (Alaska 1977), the Court recognized
that the cash economy provides few employment opportunities 1in
rural communities.

49/ 1976 House Journal, 9th Leg., 2d Sess. 340

50/ Id. iii.
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I don ™ have to go up there and hunt. I en—
joy doing it and as long as the game is avail—
able and it"s not depriving people who depend
on that meat for subsistence, you know, for
their real food and bread for the table, so to
speak, | don"t see anything wrong with me go—
ing up there and hunting. 3ut on the other
hand, 1f there®"s an area where oeoole literally
are going to be denied the food they need to
lave because of pressure from outside sportsmen
like myself, then, Mr. Speaker, | just question
very seriously whether 1 should be in that area
at all.”™ 51 ~Emphasis added).

The debate on H3 S04 was concluded by Representative Huntington,
the sponsor cf the 1375 statute, who made the implicit point that

the legislature®s intent was to protect the hunting economy of

rural communities:

"And this bill here 1 went along with because |
think it"s a good bill and it adds to the pos—
sibility of people having some say in the area
where they live. And let"s just take a little
coincidence. " Now the Nowitna River on the Yukon
River above Ruby, thirty miles above Ruby, has
been hunted for many years. It was one of the
finest hunting rivers in the. area, and it was
destroyed by hunting, there"s no doubt about
that. The people Wwere flown in from airplanes
and they cut the moose down to practically "
taro in two years time. The ceoole of Rubv, the
people of Tanana hollered their head off tryinc
to get them (i.e. the Board of Game) to set that
asiae as a supsxstenca area, just for the pur-
pose of letting the herd build up again. That
was the only purpose behind it and we couldn™t
dc it. Now maybe undea: this bill an advisory
board could advise Fish and Game and that otrt
could be carried out.™ 52 (Hmohasis added;.

51/ Recording of Proceedings, 9th Lag., 2* Sess., Tape 130 H
Meter Nos. 527-1208 (1976)(On file at Anchorage State Law Library)
The tape inde.c is i1nadequate to cite to meter numbers- more specifi
than those defining the parameter of the debate. See"also
Timperlav v. Jeffries, Alaska Supreme Court No. 2755, p. 12 (Decam

ber™16, 1983)(Tapes of legislative proceedings are evidence of
legislative intent).



In 1977 the authority of the Board of Game to adopt regu—
lations pursuant to the 1975 statute to limit hunting of the
western arctic caribou herd to residents of rural northwest
Alaska communities was challenged by Fairbanks sportsmen in liti—
gation which culminated in State v. Tanana Valley Sportsmen®s
Assj n, 583 P .2d 854 (Alaska 1978). The uncetainty which that
litigation created as to the scope of authority which had been
delegated to the Board of Game was a significant factor in the
legislature®s decision to enact the subsistence statute.53

The purpose of the subsistence statute was inter alia to
delegate the Board and the Board of Game adequate regulatory
authority to enable each to better achieve the governmental
objective set forth in sec. 1, ch. 269 SLA 1976. And that 1is
precisely the same objective the Madison and Gjosund Courts de—
termined is the factual result of applying the criteria in
5 ALA.C. 01.597 to fishing for Cook Inlet salmon stocks.”"4

53/ See Report of the Special Committee on Subsistence,
Alaska House of Representatives, 12th Leg., 1st Sess. 14 (1981).

54/ 1t should again be emphasized that the consistency of
the criteria in 5 A_LA.C. 01.597 with the intent of the legislature
when it enacted the subsistence statute is unrelated to the ques—
tion of whether the fishery in which the plaintiffs participated
prior to the enactment of the statute satisfies the criteria.

The former is a question of law of considerable importance to
all Alaskans who reside in rural communities around the state

whose 1local economies are dependent on hunting and fishing. The
iatter is a somewhat more parochial question of fact.
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