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I1l1. Necessity for Governor®s Briefing

A decision 1is required from die Governor on. whether che
state should proceed under Che scacuces as 1interpreted by che
court in Illaaison, or whecher an amencuenc Co Che state, statutes
should be sougnt to return the regulatory authority cha boards
exercised before this court decision.

IV. Background

A. Pre-Madison: The state"s positron on the Alasxa statu—
tory ana regulacory framework before chis court deci—
sion was:

1. The legislature in 1978 intended to protect fish—

ing and hunting by individuals who reside in rural

areas and communities in which the taking of fish

stocks and game populations for personal and fam—
ily consumption is a significant part of the local

economy.

The eight criteria developed by che joint boards
correctly 1identified subsistence wuses in rural
areas and communities.

3. Fishing by net for personal useby people from
other areas of the state could be accommodated
through the personal use fishing category estab-—
lished by the Board of Fisheries in regulation.

4. Personal use fishing did not have a priority over
sport fishing and commercial fishing.
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regulatory framework in Alaska

The legislature in i"j,u did not intend chat sub-—
sistence uses were to be limited to hunting and
fishing by rural Alaska residents.

The legislature in 1973 cid not intend subsistence
uses to be 1identified in terms cf the uses of an
area or community.

3. Conversely, the legislature in 1978 did not intend
a "grandfather" rights, limited entry-type systenm
to control eligibility for subsistence.

4. The legislature in 1978 intended, that subsistence
uses could be restricted only if it 1is necessary
fur sustained yield purposes and if non-subsis—
tence uses - sport and commercial fishing, and by
analogy, non-statc-resident and trophy hunting*,
and big game guiding -- have already been elim—
inated.

5. IT a situation requires restriction of subsistence
uses, distinctions among subsistence users will be
based on the three criteria contained in che stat—
ute: customary and direct dependence cn the re—
source, Local residency, and availability of al-—
ternative resources.
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V. Relevane Laws
A. State law: Because the court ruled on statutory con—

struction and legislative intant alone, without reach—
ing any constitutional 1issues, che legislature nay acr
on this 1issue.

3. Federal lav/:

1. The Alaska National |Interest Lancs Conservation
Act allows the state to continue exercising Iits
traditional management prerogatives on all land
and water 1in Alaska if the state in a law of gen—
eral applicability provides, among other things,
the definition of subsistence uses contained 1in
ANILCA.

a. ANILCA defines subsistence uses as uses of
fish and game by rural Alaska residents.

b. It is unclear precisely what federal manage—
ment would entail, but it has been arguea
that all navigable waters would be included,
and that possrbly some state lands would be
included if migratory species were involved.

The Marine Llammal Protection Act also requires
that if the state 1is to resume management, state
law must define subsistence uses as uses of fish
and game by rural Alaska residents.
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VI. Alternatives

A. Inplemenc the current statutes as interpreted bv the
court. Consequences:

1. A1l hunting and all net fishing for personal use
by all Alaskans 1is now defined as "subsistence
uses,” which must be authorised unless the re—
source will be harmed, and which must be giver, a
priority over sport and commercial uses.

As participation increases in a subsistence fish—
ery, sport and commercial fishing must be closec
before subsistence fishing can be restricteu.

(For example, theoretically che Prince William
Sound commercial fishery could be closed because

of an 1increase in "subsistence fishing” in cne
Copper River.)

3. Similarly, all commercial big game guiding and all
non-state-resident and crophy hunting would have
to be eliminated before subsistence hunting by
Alaska residents could be restricted.

4. Subsistende fishing would probably have to be au—
thorized any plane in the state where it had been
authorized in the past, unless the resource would
be harmed. (For example, Madison could requj a
areas 1in Cook Inlet closed to subsistence fishing
for years to reopen, possibly affecting the Kenai
River and Susicna drainage sport fisheries.)
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5. Assuming non-compliance with ANILCA, the following

could result:

a. Federal management of some kind on all feder—
al lands and possibly all navigable waters of
the state could be assertad by the Department
of Interior, or sought through judicial ac-—

tion.

b. One million dollars in matching federal funds
authorized by ANILCA would be lost to the
state.

6. It would not be possible for the state to resume

marine mammal management.

3r Amend che current statutes to return the regulatory
authority that che buards exercised before Madison.
Consequences:

1. By 1inserting the words "rural Alaska residents"”
into the definition of subsistence uses, the scope
of uses qualifying for the protection and priority
of the subsistence law would be narrowed.

2. By inserting the words "rural Alaska residents"”
into the definition of subsistence uses, compli—
ance with ANILCA could be assured.

3. By establishing the personal use fishing category
in statute, harvest opportunities for people who
do not qualify for subsistence uses could be pro—
tected, without giving those uses a priority over
sport and commercial fishing.
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Attorney General

The State subsistence lav; must be 1implemented by the
Boards of Fisheries and Game in a new and problematic way under
Madison v. Alaska Department of Fish and Game, No. 7410, a
decision issued by the Alaska Supreme Court on February 22, 1985.
The precise holdings of the court could be interpreted by extra-—
polation to affect the entire state and regulation of game as
well as fish.

The state statutes require:

That subsistence hunting and fishing be allowed, unless
the resource would be harmed.

That subsistence be given a priority, 1if restrictions
are necessary.

Before Madison:

These special protections applied to fishing and
hunting by rural Alaskans.

Because subsistence consisted only of those rural
narvests, the boards were able to accomodate non-state
resident and guided hunting, personal use net fishing
by non-rural Alaskans, sport fishing, and commercial
f: hing.

The state was in compliance with ANILCA.
After Madison:

All Alaskans may engage 1in subsistence fishing or
hunting.

Subsistence fishing or hunting on a resource by all
Alaskans cannot be restricted unless all
non-subsistence uses are first eliminated.

Example: The Prince Uilliam Sound commercial
fishery may need to be restricted or even closed
if necessary to accommodate the dip net fishery in
the Copper River.



kon Jolin,

Chairman t3rch 11, 1985

Joint Boards of Fisheries and Game Page 2

NCC/LIS:m

Example: The Ker.ai River and Susitna drainage
sport fisheries may need to be restricted or even
closed if "subsistence fishing™ by gill net must
be allowed in large areas of Cook Inlet closed 1in
recent years.

Example: All Alaskans could subsistence fish .near
Tyonek for kings, near Angoon for cohos, 1in the
Naknek River for kings, sockeye, and coho, and 1in
the Iliamna-Lake Clark drainage for sockeye,
t"less any associated sport or commercial fishery
we. closed.

Example: For any permit hunt, non-state resident

and guided hunting may need co be eliminated.
%

IT the boards cannot protect fishing and hunting by

Alaska residents under the state statutes,

non-compliance with ANILCA could mandate some federal
action.

It is unclear precisely what federal management
would entail, but it has been argued that besides
all federal 1land, all navigable waters would be
affected, and chat possibly some state lands would
be affected if migratory species were involved.
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TELEPHONE no. 465-3600

SUOJECT. Madison v. Alaska

Attorney Gonoral T)ept. or Fiah & Gana

M-_.dison .

The Alaska Supreme Court coday 1issued ci opinion 1in
Alaska Department of Fish and Gama, file No. 7410,

which holds chac the regulatory approach of cne Boards of Fish-
e ies and Game to subsistence 1is 1inconsistent with Alaska®s
s jsistence statutes. A copy is attached.

The state"s position on the Alaska statutory and

r ;ulatory framework before this decision was chat:

in Alaska,

The legislacu7.€ in 1978 incended co procect fishing and
hunting by individuals who reside in rural areas of the
state which historically have been dependent upon
hunting and fishing as a significant characteristic of
the social and economic life of the area.

The eight criteria developed by the board correctly
identified subsistence uses in rural, reliant areas.

The harvest of people in other areas of the state could
be accommodated through ~che personal use Tfishing
category. created in regulation by the Board of
Fisheries.

Personal use fishing did not have a priority over sport
fishing and commercial fishing.

Uith regard co the statutory and regulatory framework
the court in Madison held:

The legislature did not intend that subsistence uses
were co be limiced co rural uses, and the boards do not
have the authority to do so.

mHie legislature did not intend subsistence uses to be
identified in terms of the uses of a community or area.

The legislature did not intend chat people qualify for
subsistence fishing on an individual basis, and there
is no authority co develop a "grandfather”” rights
system with respect to subsistence.
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The legislature intended than subsistence uses coul Dbe
restricted only if it is nocessarv to restrict har.ast
for sustained yield purposes and if sport and com..er-
cial uses have already been eliminated.

IT a situation vrequires vrestriction of subsistence
uses, distinction among subsistence users will be based
upon the three statutory criteria, customary and direct
dependence on the resource, local residency, and
availability of alternative resources.

Uith regard to the federal subsistence law:

Federal management of fish and game on all federal
lands in Alaska is mandated if the state does not bv a
law of general applicability define subsistence use? as
uses of rural Alaska residents.

It is unclear precisely what federal management w aid
entail.

cc: (with attachment)

Don Collinsworth
John Shively
Lenny Soston
John Greeley
Holley iicCaramon
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FPOM: SUBJECT  subsisrer.ee law:
Attorney General real and perceived
problems

I recently asked the attorneys on my staff who work in
the fish ~and game area to prepare an overview of the current
status of the state subsistence law, with relevant background
information for your review. The material which follows 1is che

result of that effort. I have reviewed it personally and concur
fully with its content.
QVSRVIEIJ* - 1—eee — —i---® - - - . — -
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The framework for the implementation of the subsistence
law is now in place. The approach codified in regulation by the
Joint Boards of Fisheries and “Game is fairly straightforward, and
with one notable exception, the definition of "rural,” it is
likely to be unheld by Alaska courts.. See Madison v. ADFSG. 3KN
81-542, CIV; Giosur.d v. ADFSG. 3HO 80-577 vr1~zzteTt hcmer. This
memorandum will explain che state statutory and regulator/ frame—
work and 1its relationship to federal Ilaw. It also will* discuss
three actual problems and”twelve perceived "problems™ in the cur—
rent situation and identify specific issues chat require atten—
tion.

STATS LAW

The Alaska Boards of Fisheries and Game are authorized
by the legislature to allocate Alaska®s fish and game resources
among, various uses, so long as sustained yield will not be jeo—
pardized. Since statehood, the boards and*their predecessor, the
Board of Fish and Game, have had the discretion to decide which
non-subsistence uses (for example, sports, commercial) should be
allowed in each area of the state, and.to what extent. Under AS
16.05.251(b) and 255(b), the boards are required to adept regula—
tions allowing subsistence uses, unless sustained yield will be
jeopardized. Attachment A.

Although contained in the same statute, the requirement
to allow subsistence uses is separata from che priority "for sub—
sistence uses over non-subsistence uses, which is triggered only
by a relative resource shortage. The boards must accord the
priority co subsistence uses whenever "it 1is necessary to

02-031AIR— Wrtli



restrict the taking™ of a~fish stock or game population in order
co® assure maintenance of sustained yield or continuation of
subsistence uses. AS 16.05.251(b) and 255(b). Attachment A. As
discussed below, the mere existence of regulations authorizing
subsistence uses does not mean chat caki.*g is "restricted” so as
to trigger the priority. Rather, che p-ioricy cones into play
only in relative resource shortage, “when restrictions* on
non-subsistence uses must be imposed because harvest competition
among user groups or decline 1.1 numbers of fish or game would

jeopardize sustained yield of the resource or subsistence uses of
the resource.

The legislature has defined subsistence uses as
"customary and traditional uses™ of wild, renewable resources for
certain purposes. AS 16.05.940(26). Attachment 3. The state
statutory definition of ‘"subsistence uses"” is practically
identical to chat found 1in Title VIIlI of che federal Alaska
National Interest Lands Conservation Act (ANILCA). Virtually che
only difference__is ANILCA"s_. specification .that.-subsistescs.usas-
~are ""customary "and traditional useid by rural Alaska residents.”
ANILCA 8803 (emphasis added). Attachment U.

However, the boards have determined that the state
definition of "subsistence uses"” also is limited to customary and
traditional uses by "rural Alaska residents.” 5 AAC 99.010(a).
Attachment D. Not all. uses of fish and game by rural Alaska
residents are "subsistence uses." Rather, subsistence uses by
rural Alaska residents are customary and traditional uses, which
can Dbe identified by eight criteria. 5 AAC 99.010(b).
Attachment D. See April 1, 1982, memorandum from our office to
Clint Buckmascer, Chairman of the Joint Boards of Fisheries and
Game, A66-432-82. These criteria are based upon che ten criteria
in 5 AAC 01.597 which the Board of Fisheries has employed co
identify which uses of salmon in Cook Inlet are subsistence uses.
The ten criteria have been upheld by two state superior court
judges in the last year. Madison v. ADFSG, surra; Giosuna V.
ADFeG, Suora. In approving che tin criteria, che court |In
Macrson concluded at page 4 of the March 5, 1982, findings of
race and conclusions of law that:

Theeintent of AS 16.05.251(b) and .940(26) 1is to
provide for and protect personal use ... fisheries
conducted by persons who reside in rural
communities which historically have been dependent
upon hunting and fishing as a significant
characteristic of the social and economic life of
the community. (Emphasis added.)
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The boards determine on a case by case basis whecher a
use qualifies as a subsistence use by evaluating information
presented by the public, the advisory system, and the Department
of Fish and Game in light of che criteria. Attachment D. The
joint board regulation also sets out the procedures each board
will follow in allocating between" subsistence uses and other
uses. 5 AAC 99.010. In brief, if a fish stock or game
population can be harvested without jeoparci.ting sustained yield,
the board will provide reasonable opportunities for subsistence
uses of chat resource. If che resource population is adequate,

the* board may permit opportunities for ocher uses as well.
Attachment D.

FEDERAL LAW

ANILCA established a procedure for the state to
continue managing Tfish and game on federal lands and in ail the
waters of Alaska 1if the state meets certain standards. In
particular, ANILCA 8805(d) requires the state to have "laws of
general -aptrli-cability®™ which*mirthr "Che® federal provisions7n*
three areas: (1) the definition of "subsistence uses,” (2) a
preference for those uses in times of relative resource shortage,
and (3) public participation which includes advisory committees
and vregional councils. The Department of che Interior has
determined that the state statutes, j;ogecher with the board"s™
procedural regulation (6 AAC 99.010) and the regulations
governing fish"and game advisory committees and regional councils
(5 AAC 96), satisfy che requirements of ANICLA. mSee December 2,
1981, and April 28, 1982,* letters from our office to Governor
Hammond, A66-120-82. Thus, under che approach uow in place, the
state iIs authorised to continue to regulate che taking of fish
and game on federal lands and in all the waters of Alaska.

ACTUAL PROBLEMS

There are three actual problems with the implementation
of the subsistence law T*hich have* not yet been resolved.

1. "Rural”: When the joint boards adopted the
criteria and procecures specified in 5 AAC 99.010, they also
adopted a definition of "rural™ in 5 AAC 99.020, Attachment E:
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In chis chapter ~rural® means outside che road
connected area of a borough, municipality, or
ocher community with a population of 7,000 or more
as determined by che Alaska Department of
Community and Regional Affairs.

The definition poses serious equal protection problems
under s_tate and federal constitutions, in"part* in chat whecher an
area of che state is "rural” is to be determined by whecher che
area has or has not organized as a borough. Equal protection
requires Chat persons similarly situated be treated alike.
Ketchikan Gateway 3oroueh. Alaska v. Breed. 639 P.2d 995 (Alaska
TTalT! A aatinition or-"rural" iceyea co che presence or absence
of a borough appears to violate that principle. For example, the
Matanuska-Susitna Borough boundary bisects game management unit
13. Under 5 AAC 81.055(c)(3), rural residents of game management
13 who meet certain other requirements qualify for a subsistence
permit to hunt Nelchina caribou. 1+ the definition. of-."ruraH!,, .in
5 pikcT P".010" £s““appliedresidents®™ of Jame management unit 13
living outside the“borough are eligible, and those living inside
are not. Information supplied to che Department of Law by che
Alaska Department of Fish* and Game would “probably lead a court
examining® Che classification to conclude™ chat persons living
inside and outside che borough are apparently similarly situated,
except for the location of che borough boundary line. That
boundary appears to be entirely unrelated co factors considered
important by the boards 1in identifying subsistence uses, such as
available opportunities. Consequently, a court would probably
conclude that" classification of land as being within a borough is
a factor which does not reflect a difference in the pattern of
harvest and use of resources and that different treatment of
Alaskans based only on their residency in a borough violates
eg”al protection principles. Sea June 17, 1982, memorandum from
our office to Ronald Skoog, Commissioner of Fish and Game,
J99-098-82.

The current definition of "rural” 1is also potentially
flawed by vagueness. Regulations must be precise enough to
enable che agency implementing them and the public to know what
is intended. Voodards v. State, 604 ?.2d 250"(Alaska 1979). For
that reason, cne Department of Law -discourages the wuse in
regulations of words like "adjacent”™ or "near™, since courts have
found that other such vrelative terms are too vague to be
enforceable. Marks v. City of Anchorage. 500 P.2d 644 (Alaska
1972). Similarly, in cne dermicton or "rural™ che term "road
connected area" is potentially vague. There is no way of knowing
whecher che definition of "road"” was intended to include frozen
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rivers in winter, logging roads, aninai trails, or railroads.
Nor is there any indorsation on the amount of "area" anticipated
to be included in terns of specific distances 1in yards or miles
frcn a "road.” It should also be mentioned that even if specific
guidelines were set out, a differentiation in treatment based on
proximity to a road also would have to bear a fair and
substantial relationship to a legitimate governmental purpose
under an equal protection analysis. Isakson v. Rickey. 550 P.2d
359 (Alaska 1976).

A definition of "rural"™ 1is not required by state law.
The April 2, 1982, letter from our office co Representative
Ramona Barnes, J66-561-82, points out that it is not necessary
under federal law either. ANILCA requires only that subsistence
uses be rural customary and traditional uses, not that "rural" be
defined. ANILCA 8803, 8805(d)- As the April 2, 1982, letter
discusses, the legislative history of ANILCA indicates chat
Congress envisioned subsistence uses occurring 1in rural areas,
and rural ~areas jbeing places wherqg _subsisc.em.cs_ usas- occur,.
Although®™ seemingly" circular j "that approach enables the state co
provide for subsistence uses on a ;case-by-case basis through che
operation of criteria which have the effect of limiting those
uses to rural areas. The joint boards®™ eight criteria for
identifying subsistence uses and their acknowledgement in 5 AAC
99.010(a)(2) that subsistence uses are rural uses would probably
be sufficient under ANILCA to accomplish the rural focus. For
example, Madison, supra, and Giosunc, suora, held that the Board
of Fisheriese can criteria, whicn are similar co the joint boards
eight criteria, identified rural subsistence uses in the Cook
Inlet area.

In addressing the concept of "rural,” <consideration
also should be given to the term "residents" as used in section
803 of ANILCA and 5 AAC 99.013(b). Enforcement of the
subsistence regulations will require a definition of residency
for subsistence purposes. A possible model 1is the definition of
"domicile" recently* approved by the Board of Fisheries at its
January meeting. See % AAC 39.975(30) (not yet filed with Lt.
Governorls office).

2. Avoiding disruption of non-subsistence harve:
oonortunities: Anocnar proDiem reiacec co implementation or cne
suDsistence law is the authorization and use of a workable system
to avoid disrupting harvest opportunities of those whose uses are
no longer classified by che boards as subsistence uses and are

. not ccntnercial or sport. A solution to this oroblem is che
personal use category established by che 3oard of" Fisheries in 5
AAC 77.001-015, in response to che court"s action in Madison.

143257



sunra. */ This category is intended so authorize regulations
wna.cn provide access co fishery resources for chose whose uses do
hoc qualify under che criteria as subsiscence uses, and canr.oc ~e
classified as Connercial or spore.

Thi > personal use category has generated concern among
some members of che public. There are chose who fear chat it
will receive a disproportionately high allocation of che
resource, and others that ic will consistently be relegated to
the lowest position. If the relationship between personal use
and sport and commercial use can be resolved, the application of
the personal wuse category as the board addresses different
fisheries can be a useful tool co assure the adequacy of harvest
opportunities when a particular wuse 1is not * classified as

subsistence use. For example, suppose a Tishery has been
conducted on a particular fish stock* under subsistence Tfishing
regulations for a number of years. As che 3oard of Fisheries

considers proposals for regulations, the uses of that fish stock
,are“"saminen, . and .only., someunf- the* uses -are identified---under- the-
criteria as subsistence pses. In addition to providing for che
identified subsistence uses, the board could authorize a personal
use Tfishery to continue che uses no longer eligible to be
classified as subsiscence us*,s. Assuming che target stock and
the continuation of subsistence uses would not be jeopardized,
the personal use harvests could be regulated as before, except

*/ In 1981 in Cook Inlet, the board had identified the non-—
commercial gillnet fisheries 1in Port Graham, English 3ay and

Tyonek as subsistence use fisheries. Gillnet fisheries had long
occurred in ocher parts of Cook Inlet unci.: previous subsistence
regulations, but the board in 1931 simply initiated chose ocher
harvests. In Madison, the court did not find that the

subsistence law was ziawed, nor that the board had erred under
the law or the constitution in 1identifying subsistence uses in
Cook Inlet. However, the court ruled at the preliminary
injunction stage that the board®"s action in eliminating the other
gillnet harvests which did not qualify as subsistence uses
violated due process, in that all use groups had not been treated
fairly. In response, the board established che personal use
category. For 1982, a personal use gillnet fishery was permitted
in Cook Inlet for gillnet harvests not qualifying as subsistence
uses. 5 AAC 77.547.
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under a new name. IT it ever became necessary to restrict che
harvest of chat particular fish stock, the board would then of

course treat the personal use and subsistence fisheries
differently.

3. Apparent reluctance to follow Attorney
advice and confusion among state orrtciais:

There has been reluctance by some board members and
some Department of Fish and Game personnel to follow the advice
of the Department of Law 1in implementing thesubsistence law.
For exampl®e, that department chose co ignore our recommendation
that the flawed definition of "rural,"” Attachment E, be severed
and not be applied in issuing permits for che subsistence hunt of
the Nelchinr*"caribou herd. Such a procedure would have allowed
any qualifying resident of game management unit 13 to apply for a
subsistence permit, rather chan cnly those living outside che
Matanuska-Sus\cna Borough. That would have avoided che equal

protection problem discussed _above which was caused.jjv_Che.jjiSE.

of the borough Boundary in*tHl classification of uses. *™See" July
23, 1982, memorandum /from our., office to Ranald iskoog*,
Commissioner of Fish and Game, 366-042 83.

Another example is the refusal to publish a legal
notice for the March 1982 meeting of the Joiat Boards "of
Fisheries and Game which was adequate to allow action at chat
time to bring the state into compliance with ANILCA. Under the
Administrative Procedure Act, state agencies are required to give
notice to the public at Ileast 30 days before taking action
adopting proposed regulations. The notice must be specific
enough to give a clear idea of the area in which action®"may be
taken. AS 44.62.190, .200. For che March 1982 joint board
meeting, despite advice from our office, a decision was made not
to publish® a*notice sufficient to give the boards the flexibility

to adopt regulations Co meet the .specifications of ANILCA at chat
session.

An additional ongoing problem is confusion among some
board members and department personnel about what 1is possible or
necessary under the subsistence statutory and “regulatory
framework. For example, seme board members continue to insist
that partial co-"pliance is sufficient under ANILCA. As discussed
earlier, ANILCA 8805(d) requires Che state law to be the same as
the federal law in three areas: €D the definition of
"subsistence uses," (2) preference for Chose uses in times of
relative resource shortage, and (3) a public particination system
” (advisory committees and regional councils). Although this has

General
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been explained on a number of occasions by our office,
suggestions have continued to be made by some board readers that
Alaska could fail to comply in ore or more of the areas specified
and somehow still retain management on federal lands and in ill
the waters o_ Alaska.

Another example of ongoing confusion 1is the discussion
outline prepared by the boards®™ executive director for the joint
board meeting which began on November 30, 1982. The thrust of
tha outline 1is the purported need to formulate a "policv" on
subsistence when, 1in fact, as discussed earlier, 5 AAC 99.010
already clearly sets out the boards®™ approach. Attachment D. It
is now simply a matter of following those procedures.

FE2.CZIVZP "PROBLEMS”.

ANumerous other ‘“"problems"” which are perceived as
steaming from the subsistence law are based on misinformation and
misinterpretation.

1. Misperception; unconsticucicnal-; In an April 1,
1932, memorandum to Giitc hucxnascer, Chairman of the Joint
Boards of Fisheries and Game, A66-432-32, our office analyred che
most commonly alleged constitutional flaws in che state
subsistence law and concluded that che law was constitutionally
sound.

Article VIII, section 4, of the Alaska Constitution
allows for preferences "amo™-r beneficial uses." Kenai Peninsula
Fisherman®s Cooperative Association v. State, 628 P.2c a97, 717*
(Ai-asxa ainmec cne aucnorrty or cne 3oard oi Fisheries
to provide for "different treatment of such diverse user groups
as commercial, sports, and subsistence."™ That authority is not
diminished by Article VIII, section 15, of the Alaska
Constitution, which prohibits exclusive fisheries and was derived
from 48 USC 8222, The White Act. 1961 Op. Att"y Gen., No. 3.
The intent of che White Act, and Article VIII, section 15, was to
preclude creation of classes of use of Alaska®s fisheries for
which some individuals could never qualify. Hvnes v. Grimes
Packing Co., 11 Alaska 564, 165 F.2d 323 (9th Cir. iy4/), vacacac
ana remanaed on other grounds, 23 Alaska 348, 337 U.S. 86 (1949).
As discussed below, the subsistence law is not the equivalent of
exclusive use, nor does it create a class closed co participation
by people who wish co qualify.
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The constizution«Jicy of the subsistence law also is
not affected by Article VIII, section 3, of che Alaska
Constitution, which reserves fish and wildlife to the people for
common use. As the April 1, 1982, memorandum®exp lains in more
detail, the record of Alaska®s constitutional convention shows
that section was intended to prohibit private ownership of fish
or gane still in their natural® state. This does not occur un ier
the subsistence law.

The April 1, 1982, memorandum also concluded that
identifying subsistence uses as rural uses was permissible under
state law. The classification does not violate the equal
protection clause of che Alaska Constitution, since the boards
havereceived substantial evidence that basic differences exist
between rural and urban areas with respect to economies, social
and cultural systems, and resource use characteristics. |Indeed,
in another context che state supreme court has acknowledged the
great differences. In Alvarado v. State, 436 ?.2d 891, 894
(Alaska 1 9 7 1 the court cescrtoea™tne. dii.z”~rencs.s -

. economies which rely on hunting, ¢ fishing, and
gathering activities, strong kinship < bonds,
isolation from those parts of Alaska that
approximate mainstream America, different seasonal
activity patterns, concepts of time and
scheduling, which, in accordance with other
cultural divergences, may be quite different
from Chose of mainstream America, and finally,
very limited participation in che cash economy.

2. Misperceptions; exclusive use: Participation in
subsistence uses rs not restrictea to a ciosed class. This means
eligibility is not limited in a way that precedes entry; it is
not limited to individuals who have lived here since statehood,
or to Alaska Natives. For example, 1in Cook Inlet the Board of
Fisheries has determined that the uses of salmon by English Bay,
Port Graham, and Tyonek are subsistence uses, and that any person
domiciled in those communities may participate. 5 AAC 01.580(a).
The class 1is not closed, since individuals*may move to one of the
communities and enter the subsistence system, or may move away.

The subsistence law also edoes not "utomatically
preclude non-subsistence uses, for example, sport and commercial
fishing. As always, no harvest 1is allowed 9f sustained yield
would be jeopardized, but the legislature obviously intended
non-subsistence uses to continue, and che boards have the
discretion to authorize them. AS 16.05.251(a) and .255(a). For
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example, when chf Board of Fisheries provides for snbsis~er.ee
uses identified ,y the eight criteria, sore fisheries which
previously have been termed ""subsistence®”may not qualify. That
does not mean those harvests will cease to exist. “As discussed
above, the personal use category can be employed at the board"s
discretion to permit continued resource harvest opportunity.

If relative resource shortage, which is described
earlier, occurs and the priority must be implemented, the boards
still have available all their traditional management options to
restrict non-subsistehee uses and to continue regulating
subsistence uses, such as altering seasons or prohibiting use of
aircraft. These options can be used to implement the priority in
ways that do not exclude non-subsistence uses, although that
option 1isavailable to the boards in extreme cases.

3. Misoercsutfon: hart to resource: (Jnder the
regulations, statutes, ana attrace vlll, sectcon 4 of the Alaska
Constitution, maintaining sustained _vield_ of _ che_ resource.,"is.
always "the""-paramount ‘“consideration.” """No _"uses, ""including
subsistence uses, are allowed to interfere with chat. If any
harvest of a fish stock or game population will jJjeopardize
sustained yield. nu harvests, subsistence or otherwise, may be
authorized on cha.” jtock or population.

4. Misnercaotion: dilution of advisorv committee
effectiveness ar.c creation 0z rssionai council recv.catorv
autr.ontvl Creacec oy cne ooarci to assist in garnering

intomation on resource issues, fish and game advisory committees
have existed in all regions of Alaska long before the state or
federal subsistence laws. Currently, there are 67 of these
advisory committees, each of which is represented on one of che
state"s size regional councils, which were famed by che boards
before passage of ANILCA.

In order to satisfy the public participation
requirements of ANILCA 8805, modifications were made to the
advisory system regulations, some of which strengthened the
regional councils® role in the regulatory process. Two concerns
have since emerged regarding the regional councils. The Tfirst is
that the councils will replace the committees, and thus hinder

public access to the boards. However, under the current
regulations, individuals may express their views directly to che
boards, councils and committees. Committees may channel

information both to the councils and to the boards. The councils
supplement, rather chan replace, communication with che boards by
individuals and committees.



ovem-r

The second concern is -hen the councils will have undue
authority over the boards, or will have separate regulatory

authority. In confomanes with the specifications of ANILCA
8805(d), the boards now give limited deference to council
recommendations concerning subsistence uses, although they

receive council recommendations on ail fish and gene issues. The
boards may reject the recommendations concerning subsistence uses
if they are not supported by substantial evidence, if they would
violate conservation principles, or if they would ham
subsistence uses. 5 AAC 96.610(e). The regional councils have
no authority to promulgate regulations; rather, they are
authorized to make recommendations to the boards.

5. Misperception: courts managing resources:
Although the subsistence law was enactea In 1*70 Ten W1 3Ta
1978), the boards did not begin implementing it immediately. In
fact, the boards®" actions were often inconsistent with the law.
As a consequence, the state lost four lawsuits 1in 1980. For
example, Tvonek v. Alaska 3oard of Fisheries, 3AN 80-3073, ruled
that it was improper tor tne ooarc co autnoriza a sport fishery
on..JSus-itnaOliver --king, salmon-- while -a-llowsng -a"-subsistence
fishery on those stocks, wher. sustained yield” would not be
jeopardized by harvest of the fish.

However, once the boards began articulating and
applying standards for implementation of”’ch. subsistence law,
recant litigation has beer, more successful. For example, the

Board of Fisheries®™ approach to subsistence uses in Cook Inlet
has been upheld completely in Madison, surra, andin large part
in Giosund®", supra. © The state"s success m such cases hinges
primarily on tne boards" reasonableness in following the
requirements of the law.

6. Misperception: waste permitted; The subsistence
law does not autnorize waste,wmcn is promoited separately by
statute and regulation. See,”for example, AS 16.05.831. Waste
is not allowed by any use, subsistence or otherwise.

7. Misperception: racial criteria; The requirements
of the subsistence law are race neutrai. TKis 1is true of both
the state statute and ANILCA.

8. Misperception: guaranteed take: 5 AAC 99.010(c)
requires that 'reasonaDie opportunities” ror subsistence be
provided. Attachment D. No participant is guaranteed a harvest.
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9. Misuerceocion: subsistence harvests nav not: be
regulated without crragertng cne priority; aS io.uo-20ko ; ano
T233T51 require cal doarcs co ‘'"aaopc regulations” allowing
subsistence fishing and hunting. Attachment A. However, the
fact that a subsistence harvest is regulated does not
automatically trigger the priority. The priority becomes active
if "it is necessary to restrict the taking"™ of fish and game,

because of relative resource shortage, which 1is described
earlier. AS 16.05.251(b) and .255(h). Attachment A. See
February , 1983, memorandum  from our office to Dor.

Collinsworta, Commissioner of the Department of Fish and Game,
166-423-83. This 1is also true under* ANILCA &804. See S. Rep.
No. 413, 96th Cong., 1st Sess. 269 (1979).

Just as with "other uses, subsistence harvests can be
regulated by specified areas, openings, anc other management
measures. Indeed, regulation of subsiscence uses has been and is
part of sound resc : ce management, and it was” expected by _che_
legiSrarurec"-*For "exampley "the legislature" indicated"""in" section*
1, ch. 151, SLA 1978, the intent section of che subsistence law,

that beneficial uses of Tfish and game by all state residents

"should be carefully monitored and regulated.”™ Historically, the
Board of Fisheries has adopted regulations denominated
"subsistence." The Board of Game has generally regulated

subsistence uses without designating the regulations as
"subsistence."

10. Misuercention: recuirsmer.t for precipitous
change: As discussea in cne riarcn 22, memorancum regarcir.g
suDsistence regulations frcm our office to Clint Buckmascar,
Chairman of the Joint Boards of Fisheries and Game, the
regulatory process contemplated by ANILCA 1is ongoing. Under
ANILCA 8806, the Department of the .Interior will monitor che
state®"s subsistence program on a continuing basis. Accordingly,
instantaneous regulatory change in ail Tfishing and hunting
situations statewide 1is neither necessary nor desirable. As
potential problems are identified and as data become available,
the boards should act according to the procedures 1in 5 AAC
99.010. Attachment D. See May 4, 1982, memorandum to Milstaad
Zahn, Executive Director, Boards of Fisheries and Game, regarding
effect of joint boards®™ subsistence regulations.
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11. Misperception: Ilr.itsc ar.trw svsten threatened
and commercial saie or suosrstar.ee carvesoeg ~rrsn or ;=me
aiiowaa" oocn state ano reaerai laws IncTuce “tustomary trace"”
as a component of “subsistance uses."” AS 16.05.940(25),
Attachment 3; ANILCA 8803, Attachment C. However, legislative
history indicates that Congress was mostly <concerned about
trapping, and neither state law nor ANILCA authorises significant
commercial activity. The state law limits the scope of customary
trade by the phrase "for personal or family consumption.”™ AS
16.05.940(26). Attachment B. Although those words- d" not modify
"customary trade" in ANILCA 8803, legislative history 1is clear
that Congress did "not intend that “customary trade* be construed
to permit the establishment of significant commercial enterprises
under the guise of “subsistence uses®"."™ S. Rep. No. 413, 96th
Cong., 2nd Sess. 234. See December 2, 1981, letter from our
office to Governor Hammonc, A65-120-31, p. 26-29. Thus, under
the subsistence law any exchanges involving cash which are
eventually authorised by board regulation would be of a very
limited- .nature-perhaps ereeoenicing-- established -exchange--"and"®
distribution networks within subsistence economic systems.

The inclusion of "barter"” as a component of
"subsistence uses"™ as defined in AS 16.05.940(26) does not
authorize commercial exchanges, either. "Barter"™ is defined 1in

AS 16.05.940(27) as the exchange of fish or game taker, for
subsistence uses for other fish or game, or for "ocher food or
ncr.edible items ocher than money if the exchange 1is of a limited
and noncommercial nature."

12. Misperception: flexibility to define subsistence
uses by econcmrc neec: TE Has oeer. suggestec cr.at earner tne
legisiature or cne boards should narrow che definition of
subsiscence to encompass only economic need, based, for examp]a,
on individual income level. Whatever the policy advantages or
disadvantages of that approach, it is not an amendment that can
be made if che state is to remain in compliance with federal law.
An economic need requirement would be inconsistent with the
language of ANILCA and with Congressional intent, as amply
evidenced in legislative history. For example, in discussing the
policy expressed in ANILCA 8302(1), Representative Udall noted
chat it ™lso requires that regulatory systems which employ
income requirements not be 1imposed upon rural residents." 125
Cong. Rec.* H10546 (daily ed. November *12, 1980).
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CONCLUSION

State regulations and statutes provide a framework for
implementing the subsistence law 1in a manner consistent with
ANILCA. Many "problems"™ which have been perceived with the
framework actually arise from misinformation and
misinterpretation. Providing the public with correct information

on the Jlaw would disoel the imoression that these "problems"”
exist.

One problem which needs to be addressed is the
authorization and use of a workable system t. avoid disrupting
harvest”™ opportunities for those whose usey are no longer
classified by the boards as subsistence uses. The personal use
category established by che 3ocard of Fisheries 1is a potential
solution, though its relation to sport and commercial uses needs

to be resolved. For example, Cook Inletis a highly oopulatec
area where all four categories of fishery -- subsistence,*sport.
commercial, and personal use - occur. Ftcaminins the appropriate

........ appiinacion*.. af- the--personal--use -category- in--Cook -Ini"ec -courd

develop a model not only for Cock Inlet but for other areas in
che state.

Another problem is the current definition of "rural",
which is vulnerable to equal protection and vagueness challenges. *
The definition could be amended, or even repealed, since a

definition of "rural” 1is not reouired by either "state or federal
law.

If I can provide any further information or assistance,
please let me know.






ALASKA BOARD Or FISHERIES FINDINGS
SUBSISTENCE REGULATIONS FOR THE 1985 FISHINC SEASON

The Alaska Board of Fisheries, meeting in Anchorage, Alaska on March 26,
1985, finds that the Alaska Supreme Court decision in Madison v. Alaska
Eepartment of Fish and Game will require a revision of certain subsis—
tence, personal use, sport, and commercial fishing regulations.

However, the board finds insufficient tine exists before the smelt,
herring, bottorafish, shellfish and salmon seasons to allow for an
orderly, comprehensive review of all regulations which may be impacted,
considering the need to provide an adequate opportunity for public
comment and review. Therefore, to ensure an orderly process allowing
the opportunity for all members of the public to participate, and
implement the count"s decision in Madison as possible in the Interim,
the board finds:

(1) The board will, by emergency regulation, authorize the
subsistence tako of smelt, herring, shellfish and bottomfish as
they were allowed under the 1978 subsistence regulations.

(2) The board will, by emergency regulation, authorize access by
all Alaska residents to existing Tyonek, Port Grnham, and English
3ay subsistence aalrnon fisheries in Cork Inlet. Existing bag and
possession limits, time, gear and area regulations and overall
guideline harvest will not be adjusted for the 1985 season. The
board finds that such regulations promote an orderly harvest which
will reasonably satisfy anticipated subsistence uses, {edification
of these regulations at this time is not in the best puolic inter—
est of the public given the inadequate opportunity for public
comment at this time, and uncertainty about 1985 participation
levels.

(3) During 1985, the board will continue the following presently
authorised personal use salmon fisheries in Cook Inlet as personal
use fisheries:

the spring Kadilof gill net fishery,

the Kasilof and Kenai River sockeye dipnet fishery,
the China Foot hatchery sockeye fishery,

and the shellfish, herring, and smelt fisheries.

The board cannot reasonably modify or eliminate these fisheries
without an opportunity for public comment, which is not possible
under the present time frame.

(4) The fall coho set gill net personal use fishery will however,
by emergency regulation, be identified as a subsistence fishery, as
required by Madison, and will be managed under the regulations used
during the 1981 season, except that current reporting requirements
will apply. z

(5) The Kachemak Bay salmon set gill net fishery will, by
emergency regulation, be identified as a subsistence fishery, as
required by Madison, and will be managed under the regulations



developed for the court ordered fishery. Alaska residents will be
able to participate in both of these fisheries.

(6) The board will, by emergency regulation, allow access by all
Alaska residents to the following existing subsistence fisheries:

Copper River (salmon)
Iliamr.a/Lake Clark (salmon)
Naknek River (salmon), and
Angoon (salmon).

The bag and possession, time, area, gear, and overall harvest
guidelines of each of these fisheries shall remain as described in
existing regulations. The board finds that such regulations are
necessary to conduct an orderly fishery and to provide a reasonable
opportunity for subsistence needs. Modification of these regula—
tions at this time in not in the best interest <t the public given
the inadequate opportunity for public comment at this time.

(7) As to the Copper River subsistence and personal use salmon
fisheries, which will combined into a subsistence fishery by
emergency regulation, the board will retain existing regulations as
to bag and possession limits, time, area, gear, and overall harvest
guidelines, except that rather than separate regulations based on
domicile, the regulations developed for those domiciled in the
Copper 3asin and other specified communities will be applied to the
fishwheel fishery and those developed for those not so domiciled
will be applied to the dip net fishery. The board finds these
regulations to be necessary to conduct an orderly fishery and to
provide a reasonable opportunity for subsistence needs. Further,
the overall harvest guidelines, bag limits, and areas represent
historical harvest. The dip net portion of this £ .idelir.e repre—
sents a total harvest which was not taken during the 1984 season.
The harvest lid is necessary to manage the downriver commercial
salmon drift gill net fishery to ensure escapement for reproductive
needs and the upriver subsistence fishery. The bag and possession
limits, while different for dipnetters and fishwheel fishermen were
developed by the board after extensive public testimony and infor—
mation demonstrating that the differing bag limits reflected
historical use by each group.

The board hereby calls for proposals from the public on all subsistence
and personal use regulations to be considered at the fall/winter 1985
finfish meeting. The board will consider all proposals to establish,
eliminate or modify any or all subsistence or personal use regulations
any :ny changes in commercial or sport fishery regulations required by
such regulations.

Ron Jolin, Chairman Board of Fisheries March 2,7, 1985
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ALASKA COURT SYSTEM NEWS RELEASE

Fop release Friday, February 22, 1985, 12:30 p.m.

Court Strikes Down Fisheries Regulation

Madison v. Alaska Department of Fish and Game
Supreme Court Opinion No. 2911, File Nos. 6824/7181/7410
Contact: David A. Lampen

Clerk of the Appellate Courts

Anchorage (907) 264-0607
[The following was prepared by the office of the Clerk of the Appellate
Cnutts and is not an official statement of the Alaska Supreme Court.]

The Alaska Supreme Court Friday struck down a Soard of
Fisheries regulator. Assigned to identify eligibility for subsistence fishing
in the Cook Inlet region.

Under the regulation, certain residents of the Kenai coastiine
and an area near Homor were forbidden to fish for subsistencepurposes.
The regulation had been declared valid by Superior CourtJudges Victor
D. Carlson and Paul B. Jones.

The supreme court, in an opinion by Justice Daniel A. Moore,
Jr., held that the board erred in denying subsistence permits to certain
residents who had fished with sat nets for personal and family use for
many years.

The supreme court found that the board's regulation on sub-
sistence uses was inconsistent with Alaska law because the regulation was
too restrictive.

The opinion stated: "Under a statute designed to protect sub-
sistence uses, the board has devised a regulation to disenfranchise many
subsistence users whose interests the statute was designed to protect.”

END
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NOTICE: This opinion is subject to forral correction before
publication in the Pacific Reporter. Readers are requested
to bring typographical or otnsr forral errors to the
attention of the Cleric of the Appellate Courts, 303 K Street,
Anchorage, Alaska 99501, 1in order that corrections ray be
made prior to pezranent publication.
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Appeal frcm the Superior Court of the State

of Alaska, Third Judicial District,
Anchorage, Victor D. Carlson, Judea, and
Third Judicial District, Homer, Paul 3.

Jones, Judge.

Appearances: Martin Friedman, Homer, Arthur
Robinson, Soldotna, for
Appellants/Cross-Appellees. Larri Irene

Spengler, Assistant Attorney General, Norman
C. Gorsuch, Attorney General, Juneau, for
Appellees/Appellants. Donaid C. Mitchell,
Anchorage, for Intervenor/Amicus Curiae.

Before: Rabinowitz, Chief Justice. Burke,
Matthews, Compton and Mocre, Justices.

MOOR2, Justice.

This case arises as a consolidated appeal of two
cases. It concerns the validity of a Board of Fisheries"
(hereafter board) regulation designed to identify eligibil—
ity for subsistence fishing in the Cook Inl;t region.

Appellants (hereafter Madison and Gjosund) are two
groups of Alaskan residents who Jlive along the Kenai
coastline and near Homer. For many years, they have fished
with set nets for salmon for their personal and family use.
Nonetheless, the board denied subsistence permits to Madisor
and Gjosund because their use of salmon did not meet the
board"s regulatory definition of subsistence. 3oth Madisor.
and Gjosund challenged the regulation as exceeding the scape
of the state"s subsistence law. in both cases, the trial

courts upheld the regulation as consistent with the



statutory grant cfauthority. Vie hold the regulation
invalid 3ince 1itis inconsistent with AS 15.05.251(b), AS
16.05.340(22) and AS 16.05.940(23) and contrary to the

legislature®™s intent in enacting the 19*73 subsistence law.

l. SUMMARY OF FACTS

Records 1indicate that subsistence tishing in Cook
Inlet was minimal through the mid-1970s." However, a core
group of residents of each Cook |Inlet community has tra—
ditionally fi3hed for Cook Inlet salmon tor subsistence.
Participation in the subsistence salmon fishery is most vis—
ible in the smaller, more 1isolated villages, where the sub—
sistence group represents a larger percentage of the popu—
lation.

In 1977 the board established a comprehensive man-—
agement poxicy for Cook Inlet, 5 AAC 21. 363, which
essentially allocated specific salmon stocks to sports

fishermen and commercial fishermen on the basis of seasonal

fish movements. See Kenai Peninsula Fisherman®s Cooperative
1.. Frcm 1971 to 1977, the average number of
subsistence permits issued annually for the Upper Cook Inlet
was 87 and the average catch was 405 salmon. Commercial
harvest av aged about two million fish per year.However.,
this state.. _icai data does not necessarily reveal the total

subsistence use since many people did not obtain permits and
some commercially caught salmon were used for subsistence.
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Ass *n State. 523 ?.2d 397 {Alaska 1931). Although the
policy did not specifically refer to subsistence uses of
salmon in Cook Inlet, it had a substantial impact on
subsistence finning. Commercial fishermen, accustomed to
taking subsistence salmon from their commercial c?tch,
instead obtained subsistence salmon fishing permits 1in order
to fish for their personal and family use .after the commer—
cial season was over.

Before 1978, subsistence fishing was defined 1in AS
16.05.940(17) as fishing for "personal use and not for sale
or barter."2 In 1975, the Alaska State Legislature enacted
ch. 151 SLA 1973 (hereafter the 1978 subsistence lavw/) , Sub-—
sistence fishing was redefined as fishing for "subsistence

uses."” Subsistence uses were def*~ 1 as ‘"customary and

2. Section 4, ch. 131 SLA 1960:
"subsistence fishing": the taking, fishing
fcr or possession of fish, shellfish, or

other fishery resources for personal use and
not for sale or barter, with gill net, deine,
fish wheel, 1long 1line, or other means as
defined by the Board.

3. AS 16.05.940(22), (formerly AS 16.05.940(17)),
states:

"subsistence fishing"” means the taking,
fishing for, or possessir,n of fish,
shellfish, or other fisheries resources for
subsistence uses with gill net, 3air.e, fish
wheel, long line, or other means defi ™! by

(Footnote Continued)



traditional uses . . . TFTor direct personal or Tfamily
consumption, and for the custcmary trade, barter or sharing.

AS 16.05.940(23)."* Furthermore, the legislation
required the board to adept regulations permitting
"subsistence uses"” of fi3h stcck3, absent a shewing that
this use would jeopardise the sustained yield principle. AS

16.05.251 (b)."~” Under AS 16.05.251(b), subsistence uses have

(Footnote Continued)

the Board of Fisheries.

4. Ac 16.05.940(22), (formerly AS 16.05.940(26)),
3tates:

"subsistence uses" means >e customary and
traditional uses in A-wsk of wild,
renewable resources for airecc personal or
family consumption as food, shelter, fuel,
clothing, tools, or transportation, for the
making and selling of handicraft articles
out of nonedible by-products of fish and
wildlife resources taken for personal or
family consumption, and for the custcmary
trade, barter or sharing for personal or
family consumption; for the purposes of this
paragraph, "family" means* all persons
related by blood, marriage, or aaootion, ana
any person living within the household on a
permanent basis.

5. AS 16.05.251(b) states;

The Board of Fisheries shall adopt
regulations in accordance with the
Administrative Procedure Act (AS 44.62)
permitting the taking of fish for
subsistence uses unless the beard

(Footnote Continued)



priority over sport and commercial uses 1if the board finds
it necessary to restrict the taking of Ffish to assure the
maintenance of fish stocks or to assure the continuation of
subsistence uses. If further restrictions ara necessary
after giving priority to all subsistence uses, the
legislature established specific criteria to restrict
subsistence uses based on the subsistence user®3 customary
and direct dependence on the resource, Jlocal residency and

availability of alternative resources. Id. As a result,

(Footnote Continues

determines, in accordance with the
Adminisrr”~cive Procedure Act, that
of the regulations will

arcuri or interfere with the
maintenance of fish stocks on a
sustained-yield basis. Whenever it is

necessary to restrict the taking of fish
to assure the maintenance of Tfish stocks
on a sustained-yield basi3, or to assure
the continuation of subsistence uses of
such resources, subsistence use shall be

the priority use. If further
restriction is necessary, the board
shall establish restrictions and

limitations on and priorities for these
consumptive uses on the basis of the
following criteria:

(1) customary and direct
dependence upon the resource as the
mainstay of one"s livelihood;

(@) local residency; and

(3) availaLility of alternative
resources.



the heard could no oncer allocate for subsistence uses at

its discretion pursuant to AS 16.05.251(S". The
6. AS 16.05.251(a) states:
The 3oard of Fisheries may adopt
regulations it considers advisable in
accordance with e the Administrative

Procedures Act (AS 44.62) for

€)) setting apart fish reserve areas,
refuges and sanctuaries in the waters of the
state over which it has jurisdiction,
subdect to the approval of the legislature;

(@) establishing open and closed seasons
and areas for the taking of fi3h;

(©) setting quotas and bag limits on the
taking of fish;

(@) establishing the means and methods
employed in the pursuit, capture and
transport of fish;

(5) establishing marking and identification
requirements for means used in pursuit,
capture and transport of fish;

(6) classifying as commercial fish, sport
fi3h or predators or other categories
essential for regulatory purposes;

) engaging in biological research,
watershed and habitat improvement, fish
management, protection, propagation and

stocking;

®) investigating and determining the
extent and affect of disease, predation, and
competition among fish in the state,
exercising control measures considered
necessary to the resources of the state;

(Footnote Continued)



legislature mandated ir. AS 16.05.251 (b) that the Dbeard
regulate for the protection of subsistence wuses as the
priority use of fish and game.

The passage of the 1573 subsistence lav, combined
with adoption of the board"s 19/7 management policy,
heightened public awareness of the state®s subsistence

fishing provisions. This public interest resulted 1in a

(Footnote Continued)

(©)) entering into cooperative agreements
with educational institutions and state,
federal, or other agencies to promote fish

research, management, education and
information and to trail parsons for fish
management;

(10) prohibiting and regulating the live
capture, possession, transport, or release
of native or exotic fish or their eggs;

(11) establishing seasons, areas, quotas and
methods of harvest for aquatic plants;

(12) establishing the times and dates during
which the issuance of fishing licenses,
permits and registrations and the transfer
of permits and registrations between
registration areas is allowed; however, this
paragraph does not apply to permits 1issued
or transferred under AS 10.43.



substantial 1increase 1in the demand for subsistence permits
and a corresponding 1increase in total catch.® The board
responded to the permit increase by restricting subsistence
fishing; it limited areas open to subsistence fishing,
length of fishing periods and maximum length of gill nets.
Several lawsuits were filed, all of which resulted in
decisions unfavorable to the board.

In December 1980, the board held hearings to re—

spond to the 1973 subsistence law and received a

considerable amount of testimony on subsistence uses in Cook

Inlet. The meeting resulted inthe establishment of
characteristics for identification of "customary and
traditional uses"™ of Cook Inlet salmon. In addition, the

7. This chart reflects the trend in Upper Cook
Inlet;

Subsistence Use Commercial Harvest
Permits |I13suec. Salmon Caught

1978 . 323. 3,735 5,118,041
1979 1,161 9,923 1,923,229
1980 1,331 14,775 4,138,643

In 1980, household permits were issued instead of individual
permits.

8. With seme modification, these characteristics
became the basis of 5 AAC 01.597, which states:

CHARACTERISTICS OF SUBSISTENCE FISHERIES.
la) "The Boara or Fisnerres rincs- that
certain custcmary and traditional practices

(Footnote Continued)



beard decided to "adopt a set of criteria drawn from the

(Footnote Continued)

and procedures associated with the
utilisation of fish in the Cock Inlet Area
can be used to identify subsistence uses.
3ased on testimony to the board, the
following characteristics are those that
should be evaluated Ui the identification of
subsistence Tfisheries:

(1) a long-term, stable, reliable
pattern of wuse and dependency, excluding
interruption generate®d by outside
circumstances, e, g¢g., regulatory action or
fluctuations in resource abundance;

(2) a use pattern established by
an identified community, subcommunity or
group having preponderant concentrations of
persons showing past use;

(3) a use pattern associated with
specific 3tocks and seasons;

(4) a use pattern based on the
most efficient and productive gear and
economical use of time, energy and money;

(5) a use pattern occurring in
reasonable geographic proximity to the
primary residence or the community, group or
individual;

(©) a use pattern occurring in
locations with easiest and most direct
access to the resources;

(7) a use pattern which 1induces
a history of traditional modes of handling,
preparing and storing the product without
precluding recent technological advances;

®) a use pattern which includes
the intercer.erational transmission of
activities and skills;
(Footnote Continued)
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characteristics . . . and apply [them] to communities,
subcommunities, groups and individuals who wish to continue
to" participate in an established customary and traditional
fishing effort in Cook Inlet."*

At its March 1981 meeting, the board received
written testimony from the public about subsistence uses of
Cook Inlet salmon stock. Subsequently, it decided to apply

all of the ten criteria .to determine "customarv and

(Footnote Continued)

(99 a use pattern 1in which the
effort and products are distributed on a
community and family basis including trade,
bartering, sharing and gift-giving; and

(10) a use pattern which includes
reliance on subsistence taking of a range of
wild resources in proximity to the community
or primary residency.

(b) The board will identify
established geographic communities which may
be participating 1iIn a subsistence system".
The board will then apply all of the
characteristics in (@ of thissection to
the communities and to subcommunities,

groups and individuals within the
communities to determine which uses are
customary and traditional andtherefore,

which communities are eligible for the
subsistence priority.

(c) For purposes of this section, a
"community®"l 1is generally considered to be
several households of full-time residents
who all reside in a specific geographic area
because of common interests.

-11-



traditional uses" eligible for the subsistence priority.
When the board applied the ten criteria, it determined that
no croup or community in the Cook Inlet region other than
Tyonek, English Bay and Port Graham satisfied ail ten of the
criteria. The board limited the 1981 subsistence catch to
these three communities. As a resuit, the board eliminated
from the protection of the state®s subsistence statute the
majority of Cook Inlet fishermen who formerly fished under
subsistence regulations.

Madison and Gjosur.d challenged the validity of the
board"s subsistence criteria (now 5 AAC 01.597) on several
grounds. They claimed that: (1) the criteria were inconsis—
tent with the statutory language and legislative intent of
the 1978 subsistence law; (2) the board failed to comply
with the Administrative Procedure Act in adopting the
criteria; and (3 their equal protection and due process
rights were violated by the board"s action- Both courts
issued preliminary injunctions compelling the beard to
authorise personal wuse fishing for Madison and Gjosund

similar to that allowed 1in the previous year. The board

9. Since we hold the regulation invalid because
it is inconsistent with AS 16.05.251*(b) and A 16.05. 940 022)
and (23), and contrary to the legi3latuie®s intent 1in
enacting the 1973 subsistence law, we*need nit consider the
APA, due process and equal protection issues raised
regarding the regulation®s validity.



moved TFfor summary judgment on the plaintiffs® Tfirst claim.

3oth trial courts granted summiry judgment to the board;

after finding the subsistence criteria consistent with the

legislative intent "to provide for and protect personal use
by persons who reside in rural communities.

On appeal, Madison and Gjosund seek reversal of
the two trial court decisions. They claim that the board
did not act within the legislative authority granted by AS
16.05.251 (b) and AS 16.05.940 (22) and (23) when it adopted
the ten characteristics ultimately <codified a3 5 AAC

01.597.10

1X. STANDARD OF REVIEW

We first consider the appropriate standard of re—
view for this case. The legislature enacted AS
16.05.251(b), which requires the board to adopt regulations
permitting the taking of fish for "subsistence uses."” The
legislature then defined subsistence uses as '"customary and

traditional* uses in AS 16.05.940(23), but it never defined

10. Madison and Gjosund also contend
board exceeded it3 statutory authority under AS 16.05.251(a)
when it established a personal use fishery to accommodate
people excluded frcm the subsistence Tfishery by 5 AAC
01.597. Because we hold 5 AAC 01.597 1invalid, we need not
address the issue of the beard"s authority to estaoli3h a
personal use fishery.

-13-
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"customary and traditional." The beard developed the ten
criteria (now codified as 5 AAC 01.597) to identify custom—
ary and traditional uses qualifying for a subsistence pri—
ority under AS 16.05.251(b). Therefore, the board
interpreted the 1978 subsistence law and devised its
regulatory criteria accordingly.

In Kellv v. Zamarello, 486 ?/2d 906, 917 (Alaska
1971), we stated that the "reasonable basis approach should
be used for the most part in cases concerning administrative
expertise as to either complex subject matter or fundamental
policy formulations." However, the issues 1in this case
concern statutory interpretation of the words "customary and
traditional™ and the question whether the board ha3 acted
within the scope of its statutory authority. Such 1issues
"fall into the realm of special competency of the courts."”
Alaska Public Utility Commission V. Municipality of
Anchorage, 555 ?.2d 262, 266 (Alaska 1976). See also State,
Commercial Fisheries Bntrv Commission v. Templeton, 398 ?.2d
77, 80 (Alaska 1979).

In this instance, we are dealing with a question
ofstatutory interpretation and will apply the substitution
of judgment standard.

The substitution of judgment standard is

applied when the questions of law presented

do not involve agency expertise, and', thus, a

court need not take the deferential stance

embodied 1in the rational basis test. ..
The standard is appropriate where the



knowledge and experience or the agency i3 of

little guidance to the <court or where the

case concerns ‘"statutory interpretation or

other analysis 0r legal reiationsmps™* "about

which courts have specialized knowledge and

experience."
Earth Resources Co. v. State. Department of Revenue, 665
P.2d 960, 965 (Alaska 1933), quoting Kellv v. Zamarello, 486
P.2d at 916 (emphasis added). Application of this standard
allows the reviewing court to substitute 1its judgment about
a statute'3 meaning for the board*3 interpretation, even if
the board®s interpretation had a reasonable basis 1in law.
In this case, both trial court3 erred by applying the ra-—

tional basis standard tc the board'3 statutory interpreta—

tion.

I11. LEGISLATIVE HISTORY OF THE 1973 SUBSISTENCE LAW

Before 1973, subsistence fishing was defined as
fishing for "personal use and not for sale or barter."”
Formerly AS 16.05.940(17). The 1978 3Uoaistance law
redefined subsistence fishing as fishing for "subsistence
uses." AS 16.t5.940 (22). "Subsistence uses" were defined

as "the customary and traditional uses 1in Alaska of wild,

renewable resources for direct personal or family
consumption . . . and for the customary trade, barter or
sharing . . . . "™ AS 16.05.940(23). The board argues that

the legislature intended to narrow the scope of subsistence

fishing to mean fishing by individuals residing 1in those



rural communities that have historically depended on
subsistence hunting and fishing. Under this interpretation,
the beard asserts that its criteria are consistent with the
legislature™s intent.

The board®s argument reveals a fundamental

misconception about the structure of the 1578 subsistence

law. There are potentially two tiers of subsistence users
under AS 16.05.251(h). The first tier includes all
subsistence users. Under the statute, all subsistence uses

have priority over sport and commercial uses "whenever it Iis
necessary to restrict the taking of fish to assure the
maintenance of fish stocks on a 3ustained-yield basis, or to
assure the continuation of subsistence uses of 3uch
resources. . . ." AS 15.05.251(b). If the statutory
priority given all subsistence users over commercial and
sport users still results in too few Ffish for all
subsistence uses, then the board is authorised to establish
a second tier of preferred subsistence users based on the
legislative criteria expressed in AS 16.05.251(b), namely,
custcmary and direct dependence on the resource, local
residency, and availability of alternative resources.
Criteria like the ten criteria of 5 AAC 01.597(a)
could be used to distinguish first-tier general subsistence
user3 frcm second-tier preferred subsistence wusers, 3ince

most of the criteria relate to either "customary and direct



dependence”™ or "local residency,” two of the three criteria
set out in AS 16.05.251(b). However, before there 1is any
occasion to restrict subsistence fishing to second-tier
preferred subsistence users as distinct from all subsistence
users, the board must make two findings. It must find: )
that it 1is necessary to restrict the taking of fish for
sustained-yield purposes; and (2) that eliminating sport and
commercial wuses will not assure the maintenance of fish
stocks on a sustained-yield basi3 and, thus, establishing a
priority among subsistence wusers is also necessary. The
board erred because it applied the ten criteria without
making these findings.

The board argues that the words "customary and
traditional™ in AS 16.05.940(23) authorise it to define
first-tier subsistence users by their area of residence. We
reject this argument for several reasons. First, the
argument 1ignores the two-tier structure of AS 16.05.231(b)
that defines only the second-tier subsistence users in terms
of residency. IT the legislature had intended to define the
class of first-tier general subsistence users by area of
residence, it would not have expressed that factor with
respect to oniy the second tier of preferred subsistence
users. Moreover, the phrase "cdstomary and traditional"
modifies the word “fGses™ 1in AS 16.05.940(23). It does not

refer to users. The 1978 subsistence law refers to



"customary users" at only cne point, when it defines the
preferred subsistence user3 of the 3eccna tier with the
three statutory criteria in AS 16.05.251(b).

The House Special Committee cn Subsistence drafted
a letter of intent for House Sill 960xx that supports our
interpretation. With respect to AS 16.05.251(b) (which was
S 6 of House Sill 960) /-~ the letter of intent made clear
the priority to be given subsistence uses in general over
sport and commercial uses and explained the two-tier systenm
among subsistence users.

Sections six and seven; These two sections,

which are virtually identical for the Hoards

of Fisheries and the Board of Game, are

intended to statutorily set out the priority
given to subsistence use of fish ana game

resources. . . . Further, these sections set
forth a priority of users if restrictions are
needed because of the unavailability of
resources. The priority list 1is an attempt
to insure tha ose with the most dependence

upon the fish and game resources are the last
to be restricted.

IT there is a need to restrict the
taking of rilnor gamein order to avoid
damaging the nsn stocxs or game populations,
or in order to assure that subsistence- users
may continue to take fish or game, it is the
intent of the Committee than snorts or
commercial use be restricted oerore

11. H3 960 becamethe 1978 subsistence law, ch.
151 SLA 1978.

12. The committee also intended to provide a
priority for subsistence hunting in AS 16.05.255, as
indicated in 56 of HB 960.



subsistence use. If these restrictions are
inacequata, restricting of subsistence use as
wail 1is authorized based upon the dependence
on the resource, the local residence of the
subsistence wusers, and the availability of
altarnate resources.
(Emphasis added).
Only in connection with AS 15.05.251(b) does the
letter of intent discuss applying residence criteria to
subsistence wusers, and it does so only with respect to

second-tier subsistence ut@rs. With respect to the

definition of subsistence uses in 5 17 of House 3ili 960

(now AS 16.05.940(23)), the letterof intent does not
suggest that the phrase "customary and traditional™ was
meant to describe users as well as uses. The letter of

intent states:

Section seventeen: 3 section (26) defines
what uses can be made of subsistence caught
fish and game. It allows it to be used for
direct personal or family consumption, for
barter as defined in subsection (27) and for
sharing the subsistence caught fish and game
with other persons. Thi3 subsistence caught
fi3h and game which 1is shared can then only
be used for personal or Tfamily consumption”.
This subsection also broadens the definition
of family to include the extended Ffamily
situation.

The letter of intent clearly expressed the
legislative resolve to establish a priority for subsistence
use of fish and game. The 1978 subsistence law also
increased the number of wuses qualifying as subsistence

fishing by including trade and barter.



The beard based its restrictive regulation, 5 AAC
01.597, on the words "custcmary and traditional."” The
legislature did not define these words in the 1978
subsistence law. In such a case, reference to legislative
history may provide an insight into the legislature ™ intent
and a statute®s meaning. North slope Borough v. Sohio
Petroleum Coro., 585 7?.2d 534, 340 (Alaska 1973). In the
House floor debate on House Bill 960, Representative Cotton
introduced an amendment to delete the words "custcmary and
traditional™ from the statute. The floor manager of the
bill, Representative Anderson, opposed the amendment in the
following speech:

The two words are used in this context to put
some guidelines around the uses of Alaska“s
freedom of resources. What we were afraid
of, it was brought to our attention by peopxe
who were concerned that this would leave the
field of the definition wide open. That
newcomers ~iust coming to the Stare of Alaska
wouxc autcmaticaxxv be aoie to e3taoiisn not
oniy residency in 30 days, but be able to co
out and 3tats that thav have a customary ana
traaxcionax U3e or Alaska®s risn anc came
resources. The use of customary ana traai-
tionai alsois in recognition of a historical
use of Ffish and game for food, shelter, fuex,
clothing, tools, transportation, etc. This
13 ..ut only in conformance with the
aboriginal wuses, but also those that have
come m, these people who have come in
later. . . . [T]lhe nonnative people 1in the
State of Alaska have established customary
and traditional wuses of Alaska®s fish and
game resources for subsistence purposes. And
in order to give the 3oard of *Fis"h and Game
more clarification in the area, we have come
up with the (inaudible) of customary and
traditional rather than leaving that section
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wide open. The design is no; to be restric—
tive but to"provide guidelines ana cr.at |Is

basically wnau Z 1ieej. ana many . . . members
felt it was necessary in * . . adding or
retaining those two words ‘“customary and

traditional.”
(Emphasis added),

We consider statements made by a bill"s sponsor 1in
the course of legislative deliberations to be relevant evi-—
dence when a court is trying to determine legislative 1in—
tent. Alaska Public Employees Association v. State, 525
P.2d 12, 3,6 (Alaska 1974) . Anderson argued for the re—
tention of "customary and traditional™ for use as a guide—
line. His major concern focused on the potential pressure
put on resources by newcomers. In his view, the words "cus—
tomary and traditional” recognized "and protected a histor—
ical subsistence U3e by both native and non-nauive Alaskans.
The words were not intended to restrict subsistence use.

Another part of the House debate serves to clarify
the statute®s meaning. Representative Parr expressed con—
cern that the board might use AS 16.05.251(b) to eliminate
Fairbanks resi "ents from subsistence use. Some Fairbanks
residents often traveled to the Chitina Dip Net Fishery near
the Copper River for their fishing. Representative
Anderson responded to these concerns:

If we get into a condition where the fish

stock gets down to rhe point wherethere is

no way that you can allow any take, the first

people that you are going to cut off are the
commercial and then the sports, first:, and



then the last people that you are going to
cut off are the subsistence people who have
the greatest reliance on the resource. .-
(IJf it were defined that dip net fishing
were fcr subsistence uses and not for sale or
any other purpose, that would be allowed and
I would think that peopie from Fairbanks
would Tfall under these categories. I don"t
know where else they would go to . . . where
people from Fairbanks make it a custom to co
gown to tne Chitina area anc iz it was
determined that that resource was cown to tne
point wnere or.iv suosistence would oe al-—
lowed, those caopia would be taxen care of
uncer this section. I don"t see tnat it 1is
eliminating.

(Emphasis added).

In the House debate, Anderson attempted to assure
Parr that residents of urban Fairbanks could be considered
priority subsistence users. Contrary to the board®"s inter—
pretation of the subsistence statutes, there 1is no 1in-—
dication that |legislators understood the 1975 subsistence
law to restrict subsistence use to either a rural or a
community context. In fact, the House debate indicates that
the 1978 subsistence law was necessary to protect
subsistence uses as a priority use of Alaska®"s fish and game
resources. This intent is clearly expressed by the preamble
to the subsistence law:

[1]7t is in the public 1interest to clearly

establish subsistence use as a priority use

or Alasxa®s risn anc game resources ana to

recocnire the needs, customs and traditions

of Alasxan residents. The legislature

further finds that beneficial use of those

resources by all state residents should be

carefully monitored and regulated with as
much input as possible frcm the affected



users, so that: the viability of fish and game

resources is not threatened and so that

resources are conserved 1in a manner consis—
tent with the sustained yield principle.
(Emphasis added).

The legislative history indicates that. the
legislature intended to protect subsistence use, not limit
it. The words ‘"customary and traditional”™ serve as a
guideline to recognize historical subsistence use by

individuals, both native and ncn-native Alaskans. In

addition, subsistence use is not strictly limited to rural

communities. For these reasons, the board®"s interpretation
of "customary and traditional”™ as a restrictive ternm
13

conflicts squarely with the legislative intent.

13. The board notes that the words "customary ant
traditional™ 1in the 1978 subsistence law were taken from 5
703 of HR 39, 95th Congress, 2nd Session (1978), which
Congress passed in modified form 1in 1980 as the Alaska
National Intare3t3 Land Conservation Act (ANILCA), Public
Law No. 96-487, 16 U.S.C. S 3113. Therefore, the board
argues that the words in the Alaska act should have the same
meaning as the words in the federal act and limit

subsistence uses to residents of rural Alaska. We reject
this argument for several reasons. First, & 703 of HR 39 in
its 1978 form did not contain the "rural Alaska residents"
limitation now found 1in 16 U.S.C. 8 3113. Second, the

Alaska House floor debate reveals that Representative
Anderson, the bill"s floor manager, understood the 1978
subsistence law to allow the urban residents of Fairbanks to
qualify as general subsistence users. Finally, in the
preamble to the 1978 subsistence law, the Alaska Legislature
expressed 1its intent to "recognize the needs, customs and
traditions of Alaskan residents."” While the legislature
declared that beneficial use of fish and game resources "by

(Footnote Continued)
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IV.- THE BOAT"S ADOPTION AND APPLICATION OF 5 AAC 01.5097

We r.cw turn tc the board"s interpretation cf the
1973 subsistence law. In December 1980, the board met tc
examine the uses of salmon in Cock Inlet and to determine
which uses would qualify for the subsistence use priority.
Tom Lonner, the director of the subsistence section of the
Alaska Department of Fish and Game, presented the depart—
ment®"s recommendations ox. the subsistence statute. He
suggested that the board begin its analysis of customary and
traditional uses with an assessment of user profiles and use
patterns on a case by case basis. Lcnner noted that such
information was most lacking in the major Cook Inlet
subsistence fishery because of the rapid growth of
subsistence use3 in recent years, and that obtaining such
information would be expensive.

The board did not fellow Lonner®s suggested ap-

i4
proach._* After the board heard extensive testimony on

- . . . ; 1C
subsistence use, its cnairmar. appointed a committee, “©
(Footnote Continued)
all state residents™ should be carefully monitored and
regulated, it did not express an intention to limit

subsistence uses to rural Alaska residents.

14. A board member, Mick Szabo, stated that the
board®"s limited budget prevented implementation of a case by
case approach.

15. The board stipulated in 1982 that it ,folatsf.
(Footnote Continued)
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consisting of beard members and staff, tc identify
subsistence wuses of salmon, in Cook Inlet. The committee
drafted ten criteria to identify subsistence uses and
presented them to the beard.

Lonner worked with the committee to develop the
ten criteria and explained them to tile board. He stated:
"These tenets here are . . . based o* . . , the evidence
about four relatively self-contained communities. . .. 1f,
however, vyou have individual applicants, . . . this might
not suffice as a test." Therefore, the board was fully
aware of the limitations of the proposed criteria.

At its March 1931 meeting, the board received fur—
ther testimony on uses of Cock Inlet salmon from the drea
advisory committees and several individual v/itnesses. After
deliberation, the board decided to apply all of the ten
criteria "tc determine which uses are custcmary and
traditional and therefore are eligible for the subsistence
priority." Only the fisheries associated with Tyonek,
English Bay and Port Graham met all ten criteria.

In its findings of fact, the board applied the ten
criteria to individuals such as Madison and Gjosund. In

particular, the individuals failed to meet the second

(Footnote Continued)

AS 44.62.310-12 (public meeting provision) at its December
1980 meeting.



community, subcommunity or group having preponderant

concentrations of persons shewing past use.I* The board

fcund:

Although 3oma users have shown the existence
of a community of interest (e.g. , the
Kenaitze Tribe and the Xachemak 3ay Subsis—
tence Group), these parsons either are too
widely dispersed or are too heterogeneous to
be considered an identifiable community,
subcommunity or group. On the evidence
presented, the Board cannot conclude either
that activities are conducted 1in common or
that sharing or other group interchange
occurs in relation to the resource.

In other words, an individual subsistence user (such as
Madison or Gjcsund) would not qualify for a subsistence use
priority from the board wunless he were part of an

_ . _ ] il
identifiable subsistence community or group.A Under the

16. See 5 AAC 01.597 set out in n. 8 above.

17. In contrast, the Commercial Fisheries Entry
Commission issues commercial fishing permits on an
individual basis. See AS 16.43.250. We do not, however,

read the words "customary and traditional™ as a grant of
authority to the Department of Fish and Game and the Board
of Fisheries to impose a '"grandfather"” rights system ewith
respect tc subsistence users. Imposing an "equitable system
of grandfather rights 1is an extremely complicated task, as
Alaska"s experience with such a system in the commercial

salmon and herring fisheries has demonstrated. See AS
16.43.010-990 and the numerous, and ever increasing,
judicial decisions interpreting this act noted in the
annotations. Such a system would also be extremely
controversial. It is preposterous to suopose that the

legislature intended to create such a system®"merelv by using

(Footnote Continued)



beard®*s regulation, many individual users who have his—
torically depended on subsistence fishing are eliminated
from subsistence use at the cutset.

The board"s regulation, 5 AAC 01.597, is
inconsistent with the legislative intent to provide
guidelines for the protection of subsistence fishing. The
regulation exceeds the authority delegated to the board
because it oparates too restrictive!/” in its initial
differentiation between subsistence ana non-subsistence
uses. Under a statute designed to protect subsistence uses,
the board has devised a regulation to disenfranchise many
subsistence users whose interests the statute was designed
to protect.

The decision of the two trial courts that 5 AAC
01.597 is consistent with AS 16.05.251(b) and AS

16.05.940(22") and (22) is REVERSED.

(Footnote Continued)

the words "customary and traditional™ in the definition of
subsistence uses, with no more notice or guidance than 1is
inherent in those words.
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AUTHORITIES PRINCIPALLY RELIED UPON
State Constitutional Provisions
Alaska Const, art. I, 81, cl. 2 (in pertinent part)

that all persons are equal and e= :-itled to equal
rights, opportunities, and protec Tion under the
law;

Alaska Const, art. I, &7 (in pertinent part)

No person shall be deprived of Ilife, liberty, or
property, without due process of law.

Alaska Const, art. VIIl, 817

UNITFORM APPLICATION. Laws and regulations govern—
ing the use or disposal of natural resources shall
apply equally to all persons similarly situated
with reference to the subject matter and purpose
to be served by the law or regulation.

Federal Statutes
16 U.S.C. 83113

DEFINITIONS. As used in this Act, the term "sub-—
sistence uses™ means the customary and traditional

uses by rural Alaska residents of wild, renewable

resources for direct personal or family consump—
tion as food, shelter, fuel, clothing, tools, or

transportation; for the making and selling of
handicraft articles out of nonedible byproducts of
fish and-wildlife resources taken for personal or

family consumption; for barter, or sharing for

personal or family consumption; and for customary

trade. For the purposes of this section, the

term -

(1)) “family™ means all persons related by
blood, marriage, or adoption, or any person living
within the household on a permanent basis; and

(2) "barter”™ meanft the exchange of fish or
wildlife or their parts, taken for subsistence
uses -

- V n -



(A) for other fish or game or their
parts; or

(B) for other food or for nonedible
items other than money i1f the exchange is of
a limited and noncommercial nature.

Sec. 703, H.R. 39, 95th Cong., 2d. Sess. (1978) (the version
H.R. 39 passed bythe House of Representatives in 1978).

As used in this Act, the term "subsistence uses"

means the noncommercial (except as provided under
paragraph (2)) customary and traditional utiliza—
%ion within the State of wild, renewable resources
or -

(1) direct personal or family use for food,
shelter, fuel, clothing, tools, or transportation;

(2) the making and selling of handicraft arti—
cles (including clothing), but only out of nonedi—
ble byproducts of fish and wildlife taken for such
personal or family use; or

(3) customary trade, barter, or sharing among
subsistence users for personal or family use.

State Statutes
AS 16.05.221(a)

For purposes of the conservation and development
of the fishery resources of the state, there 1is
created the Board of Fisheries composed of seven
members appointed by the governor, subject to con—
firmation by a majority of the members of the leg—
islature in joint session. The appointed members

shall be residents of the state and shall be ap—
pointed without regard to political affiliation or
geographical Ilocation of residence. The commis—
sioner is not a member of the Board of Fisheries,

but shall be ex officio secretary.

AS 16.05.251

REGULATIONS OF THE BOARD OF FISHERIES. (@ The
Board of Fisheries may adopt regulations i1t con—
siders advisable 1in accordance with the Adminis—
trative Procedure Art (AS 44.62) for

viil -
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(1) setting apart fish reserve areas, refug—
es and sanctuaries in the waters of the state over
which it has jurisdiction, subject to the approval
of the legislature;

(2) establishing open and closed seasons and
areas for the taking of fish;

(3) setting quotas and bag limits on the
taking of fish;

(4) establishing the means and methods em—
ployed 1in the pursuit, capture and transport of
fish;

(5) establishing marking and 1identification
requirements for means used in pursuit, capture
and transport of fish;

(6) classifying as commercial fish, sport
fish or predators or other categories essential
for regulatory purposes;

(7) engaging in biological research, water —
shed and habitat improvement, Tfish management,
protection, propagation and stocking;

(8) investigating and determining the extent
and effect of disease, predation, and competition
unong Tfish 1in the state, exercising control mea—
sures considered necessary to the resources of the
state;

(9) entering into cooperative agreements
with educational institutions and state, federal,
or other agencies to promote fish research, man-—
agement, eeducation and information and to train
persons for fish management;

(10) prohibiting and regulating the live cap—
ture, possession, transport, or release of native
or exotic fish or their eggs;

(11) establishing seasons, areas, quota and
methods of harvest for aquatic plants;

(12) establishing the times and dates during
which the 1issuance of fishing licenses, permits
and registrations and the transfer of permits and
registratic is between registration areas is al—
lowed; however, this paragraph does not apply to
permits issued or transferred under AS 16.43.



"b) The Board of Fisheries shall adopt regula—
tions in accordance with the Administrative Proce—
dure Act (AS 44.62) permitting the taking of fish
for subsistence uses unless the board determines,
in accordance with the Administrative Procedure
Act, that adoption of the regulations will jeopar—
dize or interfere with the maintenance of fish
stocks on a sustained-yield basis. Whenever it is
necessary to restrict the taking of fish to assure
the maintenance of fish stocks on a sustained-
yield basis, or to assure the continuation of sub—
sistence uses of such resources, subsistence use
shall be the priority use. IT further restriction
is necessary, the board shall establish restric—
tions and limitations on and priorities for these
consumptive uses on the basis of the following
criteria:

(1) customary and direct dependence upon the
resource as the mainstay of one®"s livelihood;

(2 local residency; and
(3) availability of alternative resources.
Sec. 4, ch. 131, SLA 1960 (formerly AS 16.05.940(17))

“Subsistence fishing”> the taking, Tfishing for or
possession of fish, shellfish, or other fishery
resources for personal use and not for sale or
barter, with gill net, seine, fish wheel, long
line, or other means as defined by the Board.

AS 16.05 .940(22) (prior to renumbering, AS 16.05.940(17))

Tubsistence fishing”” means the taking, Tfishing
for, or possession of fish, shellfish, or other
fisheries resources for subsistence uses with gill
net, seine, fish wheel, line line, or other means
defined by the Board of Fisheries.

AS 16.05.940(23) (prior to renumbering, AS 16.05.940(26))

"subsistence uses””means the customary and tradi—
tional uses in Alaska of wild, renewable resources
for direct personal or family consumption as food,
shelter, fuel, clothing, tools, or transportation,
for the making and selling of handicraft articles
out of nonedible by-products of fish and wildlife
resources taken for personal or family consump—
tion, and for the customary trade, barter or shar—
ing for personal or family consumption; for the
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purposes of this paragraph, "family”™ means all
persons related by blood, marriage, or adoption,
and any person living with the household on the
permanent basis.

AS 44.62.310(a)

All meetings of a legislative body, of a board of
regents, or of an administrative body, board, com—
mission, committee, subcommittee, authority, coun-—
cil, agency, or other organization, 1including sub-—
ordinate units of the above groups, of the state

or any of 1its political subdivisions, including
but not limited to municipalities, boroughs,

school Dboards, and a1 other boards, agencies,

assemblies, councils, departments, divisions, bu-—
reaus, commissions or organizations, advisory or
otherwise, of the state or 1local government sup-—
ported in whole or 1in part by public money or au-—
thorized to spend public money, are open to the

public except as otherwise provided by this sec—
tion. Except when voice votes are authorized, the
vote shall be conducted in such a manner that the
public may know the vote of each person entitled

to vote. This section does not apply to any votes

required to be taken to organize the afore-men-—
tioned bodies.

AS 44.62.310(F)

Action taken contrary to this section is void.

State Regulations
5 AAC 01.597

CHARACTERISTICS OF SUBSISTENCE FISHERIES,

(&) The Board of Fisheries finds that certain
customary and traditional practices and procedures

associated with the utilization of fish in the
Cook 1Inlet Area can be used to 1identify subsis—
tence uses. Based on testimony to the board, the
following characteristics are those that should be
evaluated 1in the identification of subsistence
fisheries:

(@H) a long-term, stable, reliable pattern of
use and dependency, excluding interruption gener—
ated by outside circumstances, e.g., regulatory
action or fluctuations 1in resource abundance;



(2) a use pattern established by an identi—
fied community, subcommunity or group having pre—
ponderant concentrations of persons showing past
use;

(3) a use pattern associated with specific
stocks and seasons;

(4) a use pattern based on the .most effi—
cient and productive gear and economical use of
time, energy and money;

(5 a use pattern occurring in reasonable
geographic proximity to the primary residence of
the community, group or individual;

(6) a wuse pattern occurring 1in locations
with easiest and most direct access to the re-—
sources ;

(7) a use pattern which includes a history
of traditional modes of handling, preparing and
storing the product without precluding recent
technological advances;

(8) a use pattern which includes the inter-
generational transmission of activities and.
skills;

(9) a use pattern in which the effort and
products are distributed on a community and family
basis including trade, bartering, sharing and
gift-giving; and

(10) a use pattern which includes reliance
subsistence taking of a range of wild resources in
proximity to the community or primary residency.

(b) The board will 1identify established geo—
graphic communities which may be participating 1in
a subsistence systen. The board will, then apply
all of the characteristics in (a) of this section
to the communities and to subcommunities, groups
and individuals within the communities to deter—
mine which uses are customary and traditional and
therefore, which communities are eligible for the
subsistence priority.

(c) For purposes of this section, a "community"
is generally considered to be several households
of full-time residents who all reside in a specif—
ic geographic area because of common interests.

on



5 AAC 77.001(a)
The Board of Fisheries finds that

(1) before the enactment of the state®"s sub—
sistence priority Jlaw 1in ch. 151, SLA 1978, an
individual could Tfulfill his personal use needs
for fish under subsistence fishing regulations;

(2) the state®"s subsistence priority law
changed the definition of subsistence 1iIn i manner
that now precludes some individuals from partici—
pating 1in customary and traditional subsistence
fisheries and efficiently harvesting fish for
their personal use;

c ., %
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(3) there presently are areas of the state

with harvestable surpluses of fish 1in excess of

. both spawning escapement needs and present levels
| of subsistence, commercial and sport uses; and

@) it iIs necessary to establish a new fish-—
[ ery classified as "personal use™ because

(A) since the sale of fish is not ap-—
f propriate or permissible, this fishery cannot
be classified as commercial;

(B) since the use is not a rural cus—
tomary and traditional use this fishery can—
not be classified as subsistence; and

(C) since the gear for this fishery 1is
often different from that historically asso—
ciated with sport fishing, this fishery
should not be classified as a sport fishery,
to prevent confusion among the public.

5 AAC 77.001(b)

It is the intent of the board that the taking of
fish under 5 AAC 77 will be allowed when that tak—
ing does not jeopardize the sustained yield of a
resource and either does not negatively impact an
existing resource use or is 1in the broad public
interest.

T Wala)

5 AAC 99.010

>

JOINT BOARDS OF FISHERIES AND GAME SUBSISTENCE
PROCEDURES. (a) In applying a subsistence prior—
ity, the Board of Fisheries and the Board of Game

() ~xin -



will provide for conservation and development of
Alaska®"s fish and game resources according to the
following procedures:

(1) <each board will assess the biological
status of Ffish or game resources and determine
whether a surplus may be harvested during a regu—
latory year consistent with the conservation and
development of the resources on the sustained
yield principle and compatible with the public
interest;

(2) each board will identify subsistence
uses of Ffish or game resources, vrecognizing that
subsistence uses <He customary and traditional
uses by rural Alaska residents for food, shelter,
fuel, <clothing, tools, transportation, making of
handicrafts, customary trade, barter and sharing.

(b) Customary and traditional subsistence uses
by rural Alaska residents will be identified by
use of the following criteria:

(1) a long-term consistent pattern of use,
excluding interruption by circumstances beyond the
user®s control such as regulatory prohibitions;

(2) a use pattern recurring in specific sea-—
sons of each year;

(3) a use pattern consisting of methods and
means of harvest which are characterized by effi—
ciency and economy of effort and cost, and condi—
tioned by local ci :cumstances;

(4) the consistent harvest and use of fish
or game “"which 1is near, or vreasonably accessible
from, the user®s residence;

(5) the means of handling, preparing, pre—
serving, and storing fish or game which has been
traditionally used by past generations, but not
excluding recent technological advances where ap-—
propriate;

(6) a use pattern which includes the handing
down of knowledge of Ffishing or hunting skills,
values and lore from generation to generation;

@) a use pattern in which the hunting or
fishing effort or the products of that effort are
distributed or shared among others within a
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definable community of persons, including custom—
ary trade, barter, sharing, and gift-giving; cus—
tomary trade may 1include Jlimited exchanges for
cash, but does not include significant commercial

enterprises; a community may include specific vil—
lages or towns, with a historical preponderance of
subsistence users, and encompasses individuals,

families, or groups who in fact meet the criteria
described in this subsection; and

(8) a use pattern which 1includes reliance

for subsistence purposes upon a wide diversity of
the fish and game resources of an area, and which
provides substantial economic, cultural, social,
and nutritional elements of the subsistence user's
life.

(c) After identifying subsistence uses based
upon the criteria set out in (b) of this section,
each board will determine the approximate amount
of fish or game necessary to provide Tfully for
reasonable opportunities to engage in these cus—
tomary and traditional uses.

(d) Each board will adopt regulations that pro—
vide an opportunity for the subsistence taking of
fish or game vresources 1in amounts sufficient to
provide for the customary and traditional uses
identified in (b) of this section, and consistent
with sound conservation and management practices.
In no instance may the subsistence taking jeopar—
dize or interfere with the maintenance of a spe—
cific fish stock or game population on a sus—
tained-yield basis.

(e) Each board will, 1in 1its discretion, adopt
regulations that provide an opportunity for
non-subsistence uses of the resource, to the ex-—
tent that the non-subsistence uses do not jeopar—
dize or interfere, with the conservation and devel —
opment of fish or game resources on a sustained
yield basis, or with the opportunity for taking
these re .ources for customary and traditional sub-—
sistence uses as provided in (d) of this section.

(f) When circumstances such as 1increased num-—
bers of users, weather, predation, or loss of hab—
itat may jeopardize the sustained yield of a fish
stock or game population, each board will exercise

all practical options for restricting

non-subsistence harvest before subsistence uses

are restricted. If all available restrictions for
- XV



non-subsistence uses have been implemented and
further restrictions are needed, each board will
reduce the take for subsistence uses in a series
of graduated steps, by giving maximum protection
to subsistence users who

(D) live closest to the resource;

(2) have the fewest available alternative
resources; and

(3) have the greatest customary and direct
dependence upon the resource.

(9) In no event, however, will a board allow

uses which will jeopardize or interfere with the
conservation and management of fish stocks or game
populations on a sustained-yield basis.
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I. JURISDICTIONAL STATEMENT

This 1is a consolidated appeal from two third judicial
district superior court cases. The final judgments in Madison,
et al. v. Alaska Department of Fish and Game and Alaska Board of
Fisheries, 3KN-81-542 Civil (hereinafter, "Madison"), were
entered on March 5, 1982 and January 26, 1983, by Judge Victor D.
Carlson. The final judgment 1in Gjosund, et al. , v. Alaska
Department of Fish and Game, et al. . 3H0-80-92 Civil and 3HO-77-
11014 Homer (hereinafter, "Gjosund™), was entered on November 19,
1982, by Judge Paul B. Jones. This court has jurisdiction to
consider this consolidated appeal pursuant to Alaska Appellate

Rule 202 and AS 22.05.010.

I1. ISSUES PRESENTED FOR REVIEW
The state intends to address the 1issues raised in this
appeal in the context of the following questions: 1
1.In enacting the subsistence law, did the legisla—
ture intend "subsistence fishing”™ to mean fishing by individuals
who reside 1in rural areas of the state which historically have
been dependent upon hunting and fishing as a significant charac—

teristic of the social and economic life of the area, rather than

1/ Plaintiffs list seven questions in their statement of issues,
But the briefing in their argument sections does not entirely
adhere to those seven questions, nor to the argument headings.
The state submits that its list of questions subsumes all issues
plaintiffs raise and brief from their appeal in Madison, as well
as the issue that the state is appealling in Gjosund.



all fishing for personal use?

2. Is the Board of Fisheries®™ determination that
"subsistence uses" of salmon in Cook Inlet can be identified on a
community basis by the application of the ten criteria in 5 AAC
01.597 consistent with the intent of the subsistence law, and
reasonable?

3. Did the promulgation 1in December 1981 of 5 AAC
01.597, codifying the ten criteria used to identify "subsistence
uses™ of salmon 1in Cook Inlet moot a violation of the public
meetings law which occurred when the criteria were Ffirst formu-—
lated in December 19807

4. Is the Board of Fisheries authorized by AS 16.05.-
251(b) to 1identify "subsistence uses™ of salmon in Cook Inlet in
order that only fishing for those uses will be provided for as
"subsistence fishing," regardless of the biological status of the
target stocks?

5. Are the ~classifications determined by the ten
criteria of individuals eligible and individuals 1ineligible to
participate 1in "subsistence fishing” in Cook Inlet a reasonable
means to accomplish a legitimate state purpose?

6. Is the Board of Fisheries authorized by AS 16.05.-
251(a) to established "personal use fishing” as a category for
regulatory purposes?

7. Has the Board of Fisheries treated plaintiffs
fairly by not authorizing "subsistence fishing"” opportunities for

them, but instead authorizing "personal use fishing"?



(N STATEMENT OF THE CASE

This appeal 1in its most general perspective 1is about
fishing. More particularly, about the different kinds of fishing
that occur in the waters and tributaries of Cook Inlet. "Commer —
cial Tishing”™ 1is defined as fishing for profit; "sport fishing"”
is defined as taking fish for personal use, primarily by hook and
line. AS 16.05.940(5) and (21). Before 1978, ‘"subsistence
fishing™ was defined as taking fish for personal use, with, among
other gear, gill nets. Sec. 4,ch. 131, SLA 1960. All three
kinds of fishingoccur in Cook Inlet. These lawsuits arose
because the legislature in 1978 narrowed the definition of
"subsistence fishing."

The Alaska Board of Fisheries ("board") 1is established
in AS 16.05.221(a) to promote the ™"conservation and development™”
of state fisheries. Before 1978, the board had the discretion to
determine whether and how much of a fish stock should be allo—
cated to various uses. In AS 16.05.251(a), the legislature
delegated- to the board the authority to adopt regulations "the
board considers advisable™ on twelve different subjects, 1includ—
ing establishing seasons, ar”as, quotas and bag [limits, and
methods and means. AS 16.05.251(a)(2), (3) and (4).

Under 1its discretionary authorities, in 1977 the board
adopted a salmon management plan for upper Cook Inlet to address
the annual allocation controversy 1involving sport fishing and

commercial fishing. The plan, now 5 AA.C 21.363, reflects the



board"s determination that salmon stocks which move through Cook
Inlet between July 1 and August 15 would be managed primarily for
commercial uses, and those moving through the inlet before and
after those dates would be managed primarily for sport uses. See
Kenai Peninsula Fisherman®s Cooperative Association v. State, 628
P.2d 897 (Alaska 1981).

There was no need to address "subsistence fishing”™ 1in
Cook Inlet, authorized as fishing with set gill nets for personal
use, 1iIn the plan, because it was viewed as a minimal presence.
Between 1971 ar.d 1977, there were an average of only 87 "su"bsis-
}ence fishing" permits 1issued annually, with an average yearly
total catch for the Tfishery for that period of 405 salmon.
(G File 4, at 21) 2/ The area open to the "subsistence fishing"
included most of the east side beaches 1in the northern district
and central district (near Kenai) of Cook Inlet and the north
shore of Kachemak Bay and the Homer spit in the southern dis—
trict, all of which are relatively accessible by road.
(G File 4, at 24, 29, and 70) 3/

Between 1978 and 1980, "subsistence fishing”™ experi—
enced substantial growth in Cook Inlet. This was partly due to

commercial fishermen obtaining "subsistence" permits after

2/ The Madison and G.iosund records on appeal will be identified
Fy "m" and"uS'r:

3/ For a map of the Cook Inlet fishing districts, see M File 3,
Exhibit S.
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August 15, when commercial fishing was precluded under the upper
Cook Inlet management plan, and partly due to increased publicity
about the availability of "subsistence fishing."” (G File 4, at

19 and 22) The number of permits rose 1in 197 0 323, and in

1979 it jumped to 1,161. In 1980, permits began to be 1issued on

a household, rather than individual, basis, but still the number
of permits increased to 1,331. The amount of salmon harvested by
"subsistence fishing” 1increased as well, to 3,735 fish 1in 1978,
9,923 fish in 1979, and 14,775 fish in 1980. (G File 4, at 21)

Over the same period, the board instituted restrictions
on "subsistence fishing."” The east side beaches 1in the northern
and central districts were <closed to "subsistence fTishing,"
except for a small open section, and 1in the southern district,
the north shore of Kachemak Bay and the Homer spit were closed.
(3 File 4, at 25, 30 and 70) Beginning 1in 1980, permits were
issued on a household, rather than an individual, basis, and the
limits were modified from 50 fish per permit to 25 fish for head
of the household plus 10 additional fish for each dependent.
(G File 4, ;.t 26, 27 and 70) The board also reduced the gear
length in all three districts from the previously authorized 50
fathom total to 20 fathoms, and finally to 10 fathoms.
(G File 4, at 26, 27 and 70)

In the meanwhile, the Alaska legislature 1in 1978 had
enacted «ch. 151, SLA 1978, the subsistence law, which made
important changes in the statutes authorizing the board"s activ—

ities, 1including the definitional change which brought about



these lawsuits. The legislature amended the definition of
"subsistence fishing” so that it no longer meant the taking of
fish for personal use with, among other gear, gill nets. Under
the new definition, "subsistence fishing”™ means the taking of
fish for "subsistence uses,"” with, among other gear, gill nets.
AS 16.05.940(22). A definition of "subsistence uses-" was estab—
lished, which is more restrictive than simply "personal use."

"[Subsistence ti"es” means the customary and tra-—

ditional uses in Alaska of wild®, renewable re—

sources for direct personal or family consumption

[for specified purposes]
AS 16.05.940(33). (Emphasis added.) Thus, wunder the statutory
definitions, simply fishing by gill net for personal use 1is no
longer "subsistence fishing." Rather, "subsistence fishing”
would be taking fish with gill nets for "customary and tradition—
al uses.™

The subsistence law also removed the board"s discretion
to determine whether or not to allocate salmon to "subsistence
fishing." In AS 16.05.251(b), the legislature mandated that the
board authorize "subsistence uses,” unless sustained yield would
be jeopardized, and also mandated that if a relative resource
shortage occurred, "subsistence uses” would be the last to be
restricted. (The board retains its discretion under AS 16.05.-
251(a) to make allocation decisions regarding other fishing
activities.)

Although the subsistence law was enacted in 1978, the
board did not modify 1its authorization of ""subsistence fishing"”

in Cook Inlet for the 1979 or 1980 seasons 1in response to the
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law. As noted earlier, the board had promulgated restrictions,
but they were in response to the growth of what was still being
called "subsistence fishing" in Cook Inlet, rather than in
response to the new definitions provided by the subsistence law.

During the summer of 1980, three lawsuit!, were directed
at the board"s actions in Cook Inlet, all alleging noncompliance
with the subsistence law. 4/ (See, G File 3, Exhibit A)

Realizing that the "subsistence fishing"” that 1t was
authorizing in Cook Inlet was still simply taking fish with set
gill nets for personal use, under the old statutory definition,
in December 1980 the board began examining the uses of salmon in
Cook Inlet, so that in the future it would authorize as "subsis-
tence fishing” only that subset of fishing for personal use that
involved "customary and traditional uses." It considered the
report of the subsistence section (now the division of subsis—
tence) of the Alaska Department of Fish and Game on a year long
study on Cook Inlet, which detailed the "imber of Tfish taken,
number of people participating, trends, etc. (M File 2, Vol-—
ume 3, at 1-43) 5/ >It listened to the explanation of the results

of a survey taken by the division of subsistence of Cook Inlet

4/ The three cases were Tyonek v. Alaska Board of Fisheries,

"JAN-80-3073, Gjosund v. Alaska Department of Fishand Game,

3HO0-80-92 Civil (the first phase of the Gjostmd casi on appeal
here) and Francis v. Alaska Department of Fishand Ganme,
3KN-80-546 dvTT

5/ Hereinafter, the board transcripts contained in M File 2 will
be designated by volume and page number alone.
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"subsistence” permit holders. Volume 3, at 106-121. It was <6
given a history of territorial and state "subsistence"™ regula- Jij
tions in Cook Inlet by the Department of Fish and Game. Vol —
ume 7, at 7-24. It also heard a presentations on behalf of
Nativu groups. 6/

The local advisory committees, which are established by
tne board under AS 16.05.260, were asked co report on the uses of JTH
resources in their areas. 13 Additionally, the ooard heard
testimony on uses of resources 1in Cook Inlet from at least 18 u
other individuals, mostly from small and large communities and n
isolated areas on the shores of Cook Inlet, but from areas
farther away as well. 8/ u

%

6/ There was a report by the North Pacific Rim (a nonprofit

Hative corporation) subsistence coordinator, explaining a survey

which she had conducted of English Bay and Port Graham®s use of m
resources, Volume 7, at 104-115, and by the president and chief

of the Kenaitze Indians, accompaiiied by his resource and research

person, who also presented the results of their information
gathering activity on the use of resources by the Kenaitze
Indians. Volume 7, at 171-201.

u Reports were received from the Anchorage committee, Volume 5,
at 66-92, the Seward committee, Volume 5, at 93-107, the Homer
committee, Volume 7, at 34-64, the Central Peninsula committee,
Volume 7, at 70-78, and the Port Graham committee, Volume 7, at
87-93.

8/ The board heard testimony from individuals from North Kenai,
Volume 4, at 74-99, from the Kenai Peninsula Fishermen®s
Cooperative, Volume 5, at 2-26, from the Cook Inlet Drift
Association, Volume 5, at 26-32, from Tyonek (three witnesses),
Volume 5, at 50-66, from the Isaac Walton League and Sports and
Game Preservation Association, Volume 6, at 66-81, from the Parka
Highway area, Volume 7, at 2-7, from a commercial fisherman from
Bristol Bay, Volume 7, at 64-69, from English Bay, Volume 7, at
93-104, from the Homer Kachemak Bay Subsistence Group, Volume 7,



Thus, the board received a mass of information about
the uses of salmon in Cook Inlet,. The task remained to identify
which uses were "customary and traditional uses™ that must be
provided for under the subsistence law. In order to facilitate
that 1identification, the chairman of the board appointed a
committee, which consisted of board members and staff of the
Department of Fish and Game. Its meetings were announced at the
board meetings, and were held during recesses in the board
meetings. Volume 3, at 122-126.

This committee drafted ten criteria which could be used
to 1i1dentify "subsistence wuses™ of salmon 1in Cook Inlet, and
presented them to the board for full review and consideration.
Volume 11, at 2. The board generally concurred that the ten
criteria restated in a manageable framework what had been dis—
cussed in the board meeting during the preceding two weeks.
Volume 11, at 5. The board analyzed the proposed ten criteria in
detail, and concluded that they formed a common thread which
could be used to identify "customary and traditional uses"™ of

salmon in Cook Inlet. Volume. 10, at 8-54. 9/ The ten criteria

at 115-155, from the west side of Cook Inlet, Volume 7, at
155-162, from Seldovia, Volume 7, at 201-211, from a Cook 1Inlet
commercial fisherman, Volume 7, at 211-214, from Anchorage,
Volume 7, at 224-228, from a commercial fisherman, Volume 7, at
228-237, from Resurrection Bay, Volume 8, at 9-29, and from
Kenai, Volume 8, at 58-76.

9/ The contents of Volume 11 precede the content of Volume 10
chronologically; this is clear because both contain precedings
from December 19, 1980, and Volume 10 begins at 7:00 p.m., while



were set out in the findings and policy regarding subsistence
uses of Cook Inlet salmon. (M File3, Exhibit H)

The criteria included a Jlong term patternof resource
use byan identifiable community. Such uses targeted on specific
stocks relatively close and accessible to che community. Effi—
cient and economical methods of harvest were used, as well as
traditional modes of preparing and storing the harvest. Skills
were passed from one generation tothe next, and sharing of the
harvest product occurred on a community basis. Finally, there
was a reliance on a wide range of resources. See 5 AAC 01.597.

The criteria have the effect of restricting the identi—
fication of "subsistence uses"™ of Cook Inlet stocks to Tfishing
with set gill nets for personal use by residents of the rural
communities around Cook Inlet which historically have been
dependent upon hunting and fishing as a significant characteris—
tic of the social and economic Ilife of the community. (See
unchallenged finding of fact entered in both Madison (M File 1,
at 56, t 10), and Gjosund (G File 2, at 258, 1 18).) This
determination was certainly not agreeable to some witnesses who
had testified to the board on behalf of sportsmen®s groups.
These witnesses argued, that "subsistence uses”™ should encompass

all personal use of the resource, the ultimate "use"™ being

Volume 11 ends with a statement that the meeting would reconvene
after dinner at 7:00 p.m. Volume 10, at 1, and Volume 11, at 20.
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consuming the fish. 10/

In the spring 1981 meeting, further testimony on uses
of salmon 1in Cook Inlet was received from the Cook Inlet area
advisory committees. 11/ Much of it favored the ten criteria,
although the view of the estimated 800 people who attended the
Anchorage advisory committee meeting was that the term "subsis—
tence uses"™ should apply to any personal consumption of noncom-

mercially caught fish.

Seven witnesses were <called by board members. Two
represented political and sportsmen®s groups, which advocated the
view that all personal use of fish was "subsistence use." 12/
Other witnesses, some representing a Native group and a commer —

cial fishing group, spoke directly to the ten criteria, and two

10/ This was advocated in the December 1980 meeting by a
representative of the Isaac Walton League and the Sports and Game
Preservation Association, Volume 6, at 66-81, and by the Isaac
Walton League, Volume 14, at 50-78, the Sports and Game Preser—
vation Association, Volume 14, at 78-94, and the Alaska Sports
Council, Volume 14, at 94-106.

11/ Advisory committees testifying were from Seward, Volume 20,
at 102-110, mentioning the ten criteria, from English Bay and
Port Graham, Volume 20, at 110-115, praising the ten criteria,
from Homer, Vo ~ume 20, at 115-129, employing the ten criteria in
its analysis, from the Matanuska Valley, Volume 20, at 129-133,
from the Central Peninsula, Volume 20, at 134-138, from
Anchorage, Volume 20, at 138-151, and from Kenai/Soldotna,
Volume 21, at 230-232.

12/ Testifying were Dale Bondurant, from Alaskanr for Equal
Fishing and Hunting, Volume 20, at 163-168, and Sam McDowell,
from the Isaac Walton League, and the Alaska Fisheries Resource
Committee, Volume 20, ct 182-191.



of the witnesses praised the criteria and urged their use by the
board. 13/ Additionally, extensive written comments were re—
ceived, and a long period of time was allotted for the board to
review those. Volume 21, at 315.

After those deliberations, the board again embraced the
criteria as a mechanism to identify "subsistence uses" 1in Cook
Inlet. Volume 22, at 318-334 and Volume 29, at 6-16. The final
wording was adopted on April 6, 1981. (M File 3, Exhibit 1)

At the spring 1981 meeting, the board applied the ten
criteria to the uses of salmon in Cook Inlet, and concluded that
the uses 1in Tyonek, English Bay, and Port Graham were "customary
and traditional uses." The board also concluded that, on the
evidence before it, no communities on the Kenai Peninsula (other
than English Bay and Port Graham) satisfied the criteria. The
board developed findings of fact regarding subsistence fishing in
Cook Inlet, reflecting those determinations. (M File 3, Exhib—
it L)

The board was not required by AS 16.05.251(b) to
authorize the personal use gill net fishing which had been previ—

ously authorized as "subsistence fishing”™ on the Kenai Peninsula,

13/ Testifying were Chief Alex and Dr. Elizabeth Shadura, of the
Kenaitze Indians, Volume 20, at 169-181, Chuck Robinson, on
behalf of the Kenaitze Indians, speaking to the ten criteria,
Volume 21, at 277-314, Don Mitchell, speaking on his own behalf,
Volume 20, at 191-201; and Volume 21, at 202-228, wurging the
board to ratify the ten criteria, and Rodger Painter, Executive
Director of the United Fishermen of Alaska, Volume 20, at
154-159, speaking approvingly of the ten criteria.



