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Introduced: 3/13/85
Referred: R e s o ur ce s and 
Jud ic iar y

BY THE  RULES C O M M IT TE E BY
1 IN THE H OU SE  R E Q U E S T  OF TH E G O V E R N O R

2 H O U S E  B I L L  NO. 288

3 IN THE L E G I S L A T U R E  OF TH E STATE OF A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F IR ST  SEJSION

5' A  BILL

6 F o r  an Act entitled: "An Act r ela ti ng  to the taking of fish and game

7 for su bs ist en ce  and pe rs o n a l  use; and p r o v i d i n g

8 for an e f f ec ti ve date."

9 BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

10 * Secti on 1. FINDINGS. The le gi sla tu re  finds that

11 (1) the taking of fis h stocks and game p o p u l a t i o n  for

12 p ers o n a l  and family co n s u m p t i o n  and r e l ate d uses is esse nti al  to the

13 health, safety, an d general w e ] . a r e  of Ala sk an s d o m i c i l e d  in rural

14 c omm unities or rural areas in w h i c h  the taking of f ish and game for

15 such uses is a signif ic an t part of the economy of the c o m mu nit y or

16 area; an d

17 (2) the taking of f i s h  stocks and gam; p op ula ti on s for

18 personal, sport, an d comme rc ial  uses is also of ec on omi c and recre-

19 ationa.1. import anc e to Alask ans  wh o reside anywhere in the state.

20 * Bee. 2. AS 16.05.251(a) is a m e n d e d  to read:

21 (a) T he  B o a r d  of F i s he rie s may adopt regula ti ons  it considers

22 adv is abl e in a c cor da nc e w i t h  the A d m i n i s t r a t i v e  P r o ce dur e Act (AS 44.-

23 62) for

24 (1) setti ng  apart f is h  reserve areas, refuges and sanctu-

25 aries in the waters of the state o v e r  w h i c h  it has ju ri sdiction,

26 subject to the approv al  of the legislature;

27 (2) e sta b l i s h i n g  op e n  and closed seasons and areas for the

28 taking of fish;

29 (3) sett in g qudfras, bag limits, harvest levels, and sex and
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size l i m i t a t i o n s  on the t a k i n g  of fish;

(4) e s t a b l i s h i n g  the m e a n s  and m e t h o d s  e m p l o y e d  in the 

pu rs ui t,  c a p t u r e  and  t r a n s p o r t  of fish;

(5) e s t a b l i s h i n g  m a r k i n g  a nd  i d e n t i f i c a t i o n  r e q u i r e m e n t s  

fox m e a n s  u s e d  in  pu rs u i t ,  c a p t u r e  an d t r a n s p o r t  o f  fish;

(6) c l a s s i f y i n g  as c o m m e r c i a l  fish, s port f i s h , p e r s o n a l  

u s e  fish, o r  p r e d a t o r s  or  o t h e r  c a t e g o r i e s  e s s e n t i a l  for r e g u l a t o r y  

p u r p o s e s ;

(7) w a t e r s h e d  a n d  h a b i t a t  i m p ro vem en t,  a n d  m a n a g e m e n t ,  

c o n s e r v a t i o n ,  pr o t e c t i o n ,  use, d i s po sa l,  p r o p a g a t i o n  and s t o c k i n g  of 

fish;

(8) i n v e s t i g a t i n g  an d d e t e r m i n i n g  the e xte n t  and ef f e c t  of 

di se as e,  p r e d a t i o n ,  a n d  c o m p e t i t i o n  a m o n g  fish  in the state, e x e r c i s­

ing c o n t r o l  m e a s u r e s  c o n s i d e r e d  n e c e s s a r y  to the r e s o u r c e s  of the 

state;

(9) p r o h i b i t i n g  a n d  r e g u l a t i n g  the live capture, p o s s e s­

sion, t r an sp or t, or r e l e a s e  of n a t i v e  o r  e x o t i c  f i s h  o r  t h e i r  eggs;

(10) e s t a b l i s h i n g  seasons, areas, q u o t a s  a n d  m e t h o d s  of 

h a r v e s t  for a q u a t i c  plants;

(11) e s t a b l i s h i n g  the times a n d  d at es  d u r i n g  w h i c h  the 

i s s u a n c e  of f i s h i n g  li censes, p e r m i t s  an d r e g i s t r a t i o n s  and the 

t r a n s f e r  of p e r m i t s  a n d  r e g i s t r a t i o n s  b e t w e e n  r e g i s t r a t i o n  a reas is 

a ll owed; how ev er , this p a r a g r a p h  does n e t  ap pl y to p e r m i t s  i s s u e d  or 

t r a n s f e r r e d  u n d e r  AS 16.43j_

(12) p e r s o n a l  u s e  f i s h i n g .

*  Sec. 3. AS 1 6 . 0 5 . 9 4 0 ( 2 3 )  is a m e n d e d  to read:

(23) " s u b s i s t e n c e  u s e s "  m e a n s  the c u s t o m a r y  a n d  t r a d i t i o n a l  

use s by  r ura l [IN] A l a s k a  r es i d e n t s  of wild, r e n e w a b l e  r e s o u r c e s  for 

d i r e c t  p e r s o n a l  or f a m i l y  c o n s u m p t i o n  as food, shelter, fuel,

HB 288 -2-



1 clothing, tools, or transportation, for the mak i n g  and selli ng  of

2 handi cra ft  ar ticles out of n o n e di ble  b y - p r od uc ts of fish and wi ld l i f e

3 resources t a ke n for p er so nal  or family consumption, and for the

4 cu stomary trade, barter, or sharing for pe rs on al or family consump-

5 tion; for the pu rposes of this pa ragraph, "family" means all persons

6 related by blood, marriage, or adoption, and a~vy pe rs o n  living w i t h i n

7 the h o u s e h o l d  on a per ma ne nt basis;

8 * Sec. 4. AS 16.05.940 is amended by add in g a new  p a r ag ra ph to read:

9 (28) "p ersonal use fishing" means the taking, fishing for,

10 or p o s s e s s i o n  of finfish, shellfish, o r  o ther fishery resources, by

11 A l a s k a  r es idents for p er sonal use and not for sale or barter, w i t h

12 gill or dip net, seine, fiah wheel, long line, or o ther simi la r means

13 defi ne d by the Board of F i s h e r i e s .

14 * Sec. 5. This Act takes effect i mm e d i a t e l y  in accordance w i t h  AS 01.-

15 10.070(c).

16
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S t a t e  o f  A l a s k a

O F F I C E  O F  T h e  a O V E R N S R  

J  U  X  E  A  C

M a r c h  13, 1985

T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  t h e  H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e g a r d i n g  the t a k­
in g  o f  f i s h  a n d  g a m e  for s u b s i s t e n c e  and p e r s o n a l  uses. 
T h e  p u r p o s e  o f  t h i s  b i l l  is to a m e n d  A-J 16 to d e l e g a t e  to 
t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  a n d  A l a s k a  B o a r d  o f  G a m e  the 
s a m e  a u t h o r i t y  to r e g u l a t e  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  
g a m e  p o p u l a t i o n s  t h a t  t h e  b o a r d s  e x e r c i s e d  b e f o r e  t h e  r e­
c e n t  d e c i s i o n  o f  the A l a s k a  S u p r e m e  C o u r t  in M a d i s o n  v. 
A l a s k a  D e o a r t m e n t  o f  F i s h  a n d  G a m e ,  S u p r e m e  C o u r t  Opin. 
No. 2911 ( F e b r u a r y  22, 1985).

T h e  b i l l  d o e s  so in t w o  w a y s .  F i r s t ,  t h e  b i l l  w o u l d  a m e n d  
AS 1 6 . 0 5 . 9 4 0 ( 2 3 )  to l i m i t  t h e  i d e n t i f i c a t i o n  o f  " s u b s i s­
t e n c e  u s e s "  o f  fi s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  to h u n t i n g  
a n d  f i s h i n g  for p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n  a n d  r e l a t­
ed u s e s  b y  r e s i d e n t s  o f  r u r a l  c o m m u n i t i e s  o r  r u r a l  ar e a s ,  
w h e r e  the t a k i n g  o f  f i s h  a n d  g a m e  f o r  s u c h  u s e s  is a s i g­
n i f i c a n t  p a r t  o f  t h e  e c o n o m y  o f  t h e  c o m m u n i t y  or  area. 
T h i s  c h a n g e  r e c o g n i z e s  t h a t  in r u r a l  A l a s k a  t h e  t a k i n g  o f  
f i s h  a n d  w i l d l i f e  is e s s e n t i a l  to t h e  h e a l t h ,  s a f e t y ,  a n d  
g e n e r a l  w e l f a r e  o f  A l a s k a n s  d o m i c i l e d  in m a n y  o f  the r u r a l  
c o m m u n i t i e s  a n d  r u r a l  a r e a s  o f  o u r  s t a t e  a n d  to the e c o n­
o m y  o f  t h e  c o m m u n i t y  o r  a r e a  in w h i c h  t h e y  r e s i d e .  As the 
A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  h a s  d e t e r m i n e d  fr o m  its 
r e s e a r c h  on  t h i s  su b j e c t :

A l a s k a  is c h a r a c t e r i z e d  b y  a d i v e r s i t y  of 
s o c i o e c o n o m i c  s y s t e m s  a n d  p a t t e r n s  o f  r e s o u r c e  
use. ... It s e e m s  c l e a r  t h a t  the e c o n o m i c  and 
s o c i a l  s t a b i l i t y  o f  m a n y  c o m m u n i t i e s  d e p e n d  u p o n  
a c c e s s  to a n d  u t i l i z a t i o n  o f  r e n e w a b l e  fi s h  and 
w i l d l i f e  r e s o u r c e s . D i s r u p t i o n s  o f  the r e l a­
t i o n s h i p s  b e t w e e n  the''community a n d  t h e  r e s o u r c e  
b a s e  m a y  a f f e c t  t h e  ’v i a b i l i t y  o f  t h e s e  w a y s  o f  
life.



A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a me, D i v i s i o n  o f  S u b s i s­
ten c e ,  R e s o u r c e  U s e  a n d  S o c i o e c o n o m i c  S y s t e m s :  C a s e  S t u d­
ies o f  F i s h i n g  a n d  H u n t i n g  in A l a s k a n  C o m m u n i t i e s , t e c h n i -  
c a l  p a p e r  No. 61, 274 (1983).

S e c o n d ,  t h e  b i l l  w o u l d  e s t a b l i s h  a s t a t u t o r y  d e f i n i t i o n  of 
t h e  t e r m  " p e r s o n a l  u s e  f i s h i n g "  ( p r o p o s e d  
A S  1 6 . 0 5 . 9 4 0 ( 2 8 ) ) .  T h e  A l a s k a  B o a r d  o f  F i s h e r i e s  has 
a l r e a d y  e s t a b l i s h e d  t h i s  c a t e g o r y  b y  r e g u l a t i o n .  T h i s  
c a t e g o r y  o f  h a r v e s t ,  t h o u g h  n o t  s u b s i s t e n c e  fishing, is 
i m p o r t a n t  t ' A l a s k a  r e s i d e n t s .  A f t e r  the b o a r d  has 
i d e n t i f i e d  t h e  " s u b s i s t e n c e  u s e s , "  if any, o f  p a r t i c u l a r  
f i s h  s t o c k s ,  AS 1 6 . 0 5 . 9 4 0  (28) a n d  the a m e n d m e n t  to 
A S  1 6 . 0 5 . 2 5 1  (a)(6) a n d  a d d i t i o n  o f  AS 1 6 . 0 5 . 2 5 1  (a) (12), in 
sec. 2 o f  t h e  b i l l ,  w o u l d  a u t h o r i z e  t h e  b o a r d  to a d o p t  
r e g u l a t i o n s  a l l o c a t i n g  a c c e s s  to t h o s e  s t o c k s  for the p u r­
p o s e s  o f  p e r s o n a l  use, sp o r t ,  a n d  c o m m e r c i a l  f i s h i n g  in a 
f a i r  a n d  r e a s o n a b l e  m a n n e r  c o n s i s t e n t  w i t h  its c o n s t i t u­
t i o n a l  r e s p o n s i b i l i t y  to a d o p t  r e g u l a t i o n s  to use, d e v e l­
op, a n d  c o n s e r v e  fi s h  s t o c k s  for the m a x i m u m  b e n e f i t  of 
a l l  A l a s k a n s .

As p r e v i o u s l y  m e n t i o n e d ,  t h i s  l e g i s l a t i o n  is i n t e n d e d  o n l y  
to p r o v i d e  t h e  b o a r d s  the s a m e  r e g u l a t o r y  a u t h o r i t y  w h i c h  
t h e y  e x e r c i s e d  b e f o r e  M a d i s o n  v. A l a s k a  D e p a r t m e n t  of  F i s h  
a n d  G a m e . C o n s e q u e n t l y ,  I u r g e  y o u r  e x p e d i t i o u s  c o n s i d e -  
r a t i o n  o f  t h i s  b ill, s i n c e  its e n a c t m e n t  is e s s e n t i a l  to 
p r o v i d e  t h e  b o a r d s  s u f f i c i e n t  r e g u l a t o r y  f l e x i b i l i t y  to 
e n s u r e  t h a t  A l a s k a n s  a r e  p r o v i d e d  f a i r  a n d  r e a s o n a b l e  
a c c e s s  to o u r  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s .  E n a c t m e n t  
w i l l  a l s o  e n s u r e  t h a t  t h e  S t a t e  o f  A l a s k a  r e m a i n s  in c o m­
p l i a n c e  w i t h  t h e  p r o v i s i o n s  o f  T i t l e  V I I I  o f  the A l a s k a  
N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  and, c o n s e q u e n t­
ly, r e t a i n s  f u l l  a u t h o r i t y  to r e g u l a t e  t h e  t a k i n g  o f  fish 
a n d  g a m e  o n  a l l  l a n d  a n d  in a l l  w a t e r  o f  the state.

S i n c e r e l y

B i l l  S h e f f i e l d  
G o v e r n o r
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PRESS RELEASE #7 

March 12, 1985

COMMENTS ON SUBSISTENCE BY REP. BEN GRUSSENDORF

Today the Governor introduced a proposed rcitxiy for the recent court 

action on subsistence. We now have before us an unexpected, undiscussed 

issue which requires us to proceed carefully, calmly and constructively.

It appears that the court decision, unless ranedied this spring, could 

cause signficant disruption in the livelihood of thousands of Alaskans. 

Not only subsistence users, but also sport and commercial fishermen, and 

big game guides could be very directly and deeply impacted. The court 

decision also raises the old and unwelcome issue of federal management 

of Alaska's fish and game. But, with appropriate ac ion by the 

Legislature, these potential impacts can be minimized, if not avoided 

altogether.

We will begin by gathering basic facts and clearly identifying issues. 

We will also evaluate the inmediate and longterm impacts on all the 

resource users. W e  recognize that there may be differing perspectives 

and perhaps competing concerns.



Throughout our discussions, we will seek a solution which recognizes the 

importance of subsistence fishing and hunting in our rural areas, and 

provides for the needs of personal users, guides, sportsmen and 

commercial groups as well.

We will provide, of course, for extensive public comment and, hopefully, 

at the same time, provide a forum for public understanding of what is 

really at stake in our de1 'berations. We will seek throughout this 

process to work on the basis of facts, not opinions; on the basis of 

reason, not emotion. Our goal will be to minimize any disruptions this 

unexpected and largely unwelcome change might cause. Only after 

fact-finding and public input will we decide what constitutes positive, 

reasonable action on our part.





OTENTS ON INTRODUCTION OF SUBSISTENCE LEGISLATION 

Parch 11, 39S5 

Rep. Jack Fuller 

<<65-3739

Now TH A T  WE HAVE HAD JOVE TIME TO D IGEST THE MADISON DECISION AND 

REALIZE ITS IMPACTS/ IT IS CLEAR THA T  THE LEGISLATURE MU S T  TACKLE THE 

SUBSISTENCE ISSUE THIS SESSION, IT MUS T  BE HANDLED IN A CAREFUL/ 

REASONABLE FASHION, WITH PLENTY OF OPPORTUNITY TO HEAR FROM DIFFERENT 

AND PERHAPS COMPETING PERSPECTIVES.

F i r s t , p e o p l e  a c r o s s  t h e  *v t a t e  m u s t  h a v e  t h e  f a c t s . T h e y  m u s t

LEARN JUS T  W H A T  THE COURT DECISION MEANS FOR ALL USERS OF OUR RESOURCES.

T h i s  i s a n  i s s u e  a f f e c t i n g  a l l  A l a s k a n s  w h o  h u n t , f i s h , o r  g u i d e  n o

MATTER WHERE THEY LIVE. FOR EXAMPLE, IN COOK INLET THE BOARD OF

F i s h e r i e s  h a s  l i m i t e d  s u b s i s t e n c e  u s e  t o  t h r e e  a r e a s  a n d  e s t a b l i s h e d  a

PERSONAL USE FISHERY TO TAKE CARE OF THOSE PEOPLE WHO LIVE OUTSIDE THOSE 

AREAS AND HAD PREVIOUSLY F ’SHED, ALL USES A ND ALL USERS WERE 

ACCOMMODATED. WHA T  M AY VERY LIKELY HAPPEN NOW, IF NOTHING IS DONE, IS 

THAT SUBSISTENCE USERS WILL INCREASE TO SUCH A N  EXTENT THAT SPORT AND 

COMMERCIAL FISHING WILL HAVE TO BE SEVERELY CURTAILED, A ND PERHAPS 

ELIMINATED.

A n y  s o l u t i o n  m u s t  r e c o g n i z e  t h e  i m p o r t a n c e  o f  s u b s i s t e n c e  t o  r u r a l  

A l a s k a . Pe o p l e  i n d i f f e r e n t  p a r t s  o f  t h e  s t a t e  u s e  r e s o u r c e s

DIFFERENTLY, IN RURAL ALASKA, SUBSISTENCE IS A  VITAL PART OF THE 

CULTURAL HERITAGE AND T HE BASIC ECONOMICS OF LIFE. THERE, CHOICES OF



Subsistence comments, continued 

Inarch 11, 1985

H OW TO MA K E  A  LIVINi: '.RE FEW. SUBSISTENCE IS SURVIVAL. IN URBAN AREAS, 

ALTHOUGH PEOPLE M A Y  JO OUT AND TAKE FISH OR GAME BY SUBSISTENCE MEANS, 

THERE ARE ALTERNATIVES.

Since the 1978 law was enacted, the Boards of Fisheries and Game

HAVE IMPLEMENTED T HE LAW IN A  FAIR AND REASONABLE FASHION. THE 

EIGHT-POINT CRITERIA ADOPTED BY THE BOARDS PROVIDED THAT A L  'AfS WOULD

b e  m e t . Su b s i s t e n c e  u s e  w a s  f a i r l y  n a r r o w l y  d e f i n e d , r u r a l  r e s i d e n t s

WERE PROTECTED, A ND ALL OTHER USES WERE STILL ACCOMMODATED, AFTER

M a d i s o n , a n y o n e  m u s t  b e  c o n s i d e r e d  a  s u b s i s t e n c e  u s e r , w h i c h  w i l l

DRASTICALLY INCREASE THE AMOUNT OF A  RESOURCE T H A T  MUST BE ALLOCATED TO 

SUBSISTENCE. THIS MAKES IS ALL TOO LIKELY THAT OTHER USES WILL BE 

SEVERELY RESTRICTED OR ELIMINATED.

THE DECISION PROBABLY PUTS THE STATE O UT OF CONFORMITY WITH FEDERAL 

LAW, SO THE UNFORTUNATE SPECTER OF FEDERAL CONTROL OF ALASKA'S FISH AND 

WILDLIFE RESOURCES LOOMS OVER OUR HEADS.

G i v e n  a l l  t h i s , w e  r e c o g n i z e  t h e  n e e d  f o r  l e g i s l a t i v e  c o n s i d e r a t i o n

THIS YEAR, BEFORE THE S U M E R  SEASON BRINGS CHAOS TO WHAT HAi BECOME AN 

ORDERLY SYSTEM OF ALLOCATING FISH AND GAME RESOURCES. APPROPRIATE 

ACTION BY THE LEGISLATURE N O W  WILL MINIMIZE THE NEGATIVE IMPACTS, AND 

PERHAPS AVOID THEM ALTOGETHER.
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M E M O R A N D U M M a r c h  21, 1985

TO:

F R O M :

R e p r e s e n t a t i v e  D i c k  S c h u l t z  
R e p r e s e n t a t i v e  A d e l h e i d  H e r r m a n n  
C o - C h a i r s ,  H o u s e  R e s o u r q & s - ' C o m m i t t e e

( y  C j Z r  I
R e p r e s e n t a t i v e  P e t e r  G o l l  -1 c
C h a i r m a n ,  H o u s e  S p e c i a l  C o m m i t t e e  o n  F i s h e r i e s

S U B J E C T :  S u b s i s t e n c e  H e a r i n g s

T h e  H o u s e  S p e c i a l  C o m m i t t e e  o n  F i s h e r i e s  h a s  b e e n  s t u d y i n g  
t h e  i m p a c t s  o f  t h e  M a d i s o n  d e c i s i o n  s i n c e  shori Ly a f t e r  the 
S u p r e m e  C o u r t  m a d e  i t s  r u l i n g .  I w i l l  be  m?* >.ng a v e r b a l  
p r e s e n t a t i o n  t o  t h e  R e s o u r c e s  C o m m i t t e e  as y ^ u  b e g i n  
c o n s i d e r a t i o n  o f  H o u s e  B i l l  288.

A t t a c h e d  is a l e t t e r  f r o m  the m e m b e r s  o f  t h e  F i s h e r i e s  
C o m m i t t e e  a d d r e s s i n g  t h e  s u b s i s t e n c e  i s s u e  a n d  a r e s o l u t i o n  
a d o p t e d  b y  t h e  J o i n t  B o a r d  o f  F i s h e r i e s  a n d  G a m e  w h i c h  u r g e s  
a d o p t i o n  o f  t h e  g o v e r n o r ' s  s u b s i s t e n c e  l e g i s l a t i o n .  A  
t r a n s c r i p t  o f  t h e  F i s h e r i e s  C o m m i t t e e ' s  M a r c h  21 b r i e f i n g  on 
s u b s i s t e n c e  is b e i n g  p r e p a r e d  a n d  w i l l  b e  f o r w a r d e d  to  the 
R e s o u r c e s  C o m m i t t e e  as s o o n  as it is c o m p l e t e d  a n d  r e v i e w e d .  
W e  a l s o  w i l l  t r a n s m i t  o t h e r  i n f o r m a t i o n  o n  t h e  s u b s i s t e n c e  
i s s u e  as it b e c o m e s  a v a i l a b l e .

T h e  F i s h e r i e s  C o m m i t t e e  f o u n d  t h e  b r i e f i n g s  to b e  v e r y  
h e l p f u l ,  p a r t i c u l a r l y  t h e  h a n d s - o n  p e r s p e c t i v e  o f f e r e d  b y  
m e m b e r s  o f  t h e  B o a r d  o f  F i s h e r i e s  a n d  r e g i o n a l  f i s h e r i e s  
m a n a g e r s .  W h i l e  t h e  v e r b a t i m  t r a n s c r i p t  o f  o u r  h e a r i n g s  
w o u l d  b e  a u s e f u l  r e s e a r c h  a n d  r e f e r e n c e  t o ol, t h e  d o c u m e n t  
c a n n o t  r e p l a c e  t h e  v a l u e  o f  i n t e r a c t i o n  b e t w e e n  c o m m i t t e e  
m e m b e r s  a n d  f i s h e r i e s  m a n a g e r s .

A s  y o u r  c o m m i t t e e  d e a l s  w i t h  the c o m p l e x i t i e s  o f  t h e  M a d i s o n  
d e c i s i o n ,  I b e l i e v e  t h e  p e r s p e c t i v e  o f  t h o s e  w h o  a r e  
r e s p o n s i b l e  f o r  f o r m u l a t i n g  a n d  i m p l e m e n t i n g  m a n a g e m e n t  
p o l i c i e s  w o u l d  b e  i n v a l u a b l e .

^ i A v
t J  - Pfc*** ' ~ ^  !



Alaska State Legislature
House o f Representatives 

Special Committee on Fisheries

Pouch V 
Juneau, Alaska 99811

Phone: 
(907) 465-4924

Official Business

DATE: M a r c h  21, 1985

TO: H o u s e  R e s o u r c e s  C o m m i t t e e

S U B J E C T :  S p e c i a l  C o m m i t t e e  on F i s h e r i e s
C o m m e n t s  o n  S u b s i s t e n c e

The M a d i s o n  d e c i s i o n  b y  the A l a s k a  S u p r e m e  C o u r t  o n  s u b s i s t e n c e  has 
the p o t e n t i a l  o f  s e r i o u s l y  d i s r u p t i n g  the m a n a g e m e n t  o f  A l a s k a ' s  fish 
a n d  w i l d l i f e  r e s o u r c e s .  A c c o r d i n g  t o  t e s t i m o n y  b e f o r e  the S p e cial 
C o m m i t t e e  on F i s h e r i e s ,  the M a d i s o n  d e c i s i o n  c o u l d  f o rce r a d i c a l  
s h i f t s  in e s t a b l i s h e d  p a t t e r n s  o f  r e s o u r c e  a l l o c a t i o n ,  u p s e t t i n g  the 
c a r e f u l l y  b a l a n c e d  a p p r o a c h  to fish a n d  g a m e  m a n a g e m e n t  a c h i e v e d  in 
r e c e n t  years.

The F i s h e r i e s  C o m m i t t e e  r e c e i v e d  t e s t i m o n y  on the M a d i s o n  d e c i s i o n  
from the D e p a r t m e n t  o f  Law, D e p a r t m e n t  o f  F i s h  and Game, a n d  c h a i r m a n  
of t h e  J o i n t  B o a r d s  o f  F i s h e r i e s  a n d  Game. A l t h o u g h  the s t a t e ' s  fish 
and w i l d l i f e  m a n a g e r s  are s t i l l  in t h e  p r o c e s s  o f  d e v e l o p i n g  s p e c i f i c  
m a n a g e m e n t  s t r a t e g i e s  r e s p o n s i v e  to M a d i s o n ,  t h i s  m u c h  is clear:

1) S p o r t  a n d  c o m m e r c i a l  f i s h i n g  in C o o k  I n l e t  m a y  h a v e  to be cut 
— b a c k  t o •a c c o m m o d a t e  a n t i c i p a t e d  i n c r e a s e s  in n o n - c o m m e r c i a l  net

2) T h e  c o m m e r c i a l  d r i f t  net f i s h e r y  in P r i n c e  W i l l i a m  S o u n d  m a y
h a v e  to be  s h a r p l y  r e s t r i c t e d  t o  p r o v i d e  i n c r e a s e d  d i p - n e t t i n g
o p p o r t u n i t i e s  in t h e  C o p p e r  River.

3) M a n y  o f  A l a s k a ' s  b i g  g a m e  g u i d e s  m a y  be f o r c e d  o u t  o f  b u s i n e s s
b e c a u s e  o f  m a j o r  d e c r e a s e s  in n o n - r e s i d e n t  h u n t i n g  a c t i v i t i e s .

The m e m b e r s  o f  the S p e c i a l  C o m m i t t e e  o n  F i s h e r i e s  b e l i e v e  t h a t  the 
s u b s i s t e n c e  i s s u e  m u s t  b e  a d d r e s s e d  b y  t h e  L e g i s l a t u r e  in a p r o m p t  
but t h o r o u g h  m a n n e r .  T h e  c o m m i t t e e  r e s p e c t f u l l y  r e q u e s t s  the 
R e s o u r c e s  C o m m i t t e e  to t a k e  all p o s s i b l e  s t e p s  to a d d r e s s  this 
c r i t i c a l  i s s u e  in a m a n n e r  p r o v i d i n g  for a c t i o n  b y  the L e g i s l a t u r e  
in t h e  r e m a i n i n g  w e e k s  o f  the L e g i s l a t i v e  session.

f ishing.
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WHEREAS, the Alaska Board of Fisheries and A l a s k a  Board of Game have 

been delegated responsibility and authority by -he Alaska

Legislature to regulate the taking of fiah stocks and game
a ^

- # - •» /

populations for the m a x i m u m  benefit of all of the people of Alaska; 

and

WHEREAS, prior to the decision of the Alaska Supreme Court in Madison v. 

A ’.aska Department of Fish and Game the boards developed procedures 

which provided adequate ^egjlatory flexibility, both tu protect 

opportunities for subsistence hunting and fishing in rural

communities and areas, and to provide hunting and fishing 

opportunities for recreational, commercial,, and other uses; and

WHEREAS, it is unclear to what extent _the boards _ may restrict
-  , •«, • V. . . ~ r**t x  *

w ■* '~Jk'
subsistence harvest after the Madison ruling and as a result,

substantial and " s i g n i f i c a n t l y  disruptive reallocations of 

opportunities to harvest fish stocks and game populations may be 

necessary. For example:

1. The commercial gill net fishery wh-fch is an important

.. component .of the Prince William Sound e c o nomy may need to be 

significantly restricted in 1985 or, eventually, even closed. 

Prior to the Madison decision the Board of Fisheries had 

adequate regulatory flexibility to accommodate both the 

historic commercial fishery and other users.



DRAFT

. 2. Spore fishing for king and ocher species of salmon on the

Kenai and Naknek rivers and in the Suaicna drainage nay need 

Co be significantly restricted in 1 9 8 5 .or, eventually, even 

cloaed. Prior to the Madison decision the Board of Fisheries 

had adequate regulatory flexibility to prevent that result.

3. Non-subsistence hunting, including commercial guiding 

activities may be significantly restricted and, in many cases, 

eliminated. Prior to the Madison decision the Board of Game 

had adequate regulatory flexibility to accommodate these users 

reasonably.

W.2REAS, prior to the Madison decision the State of Alaska was in 

compliance with Title VT1I of the Alaska National Interest Lands

v

Conservation Act (ANILCA). As a result of the Madison decision the 

federal . government may now taka control over game populations on 

public lands and fish stocks on public lands and within navigable 

waters; and

WHEREAS, if the State of Alaska is no longer in compliance with ANILCA, 

the s t a t e  w i l l  lose the ongoing m i l l io n  dol l a r  per year federal 

a p p r o p r i a t i o n  for the state's public parr '.cipation system w h i c h  is 

e s s ential to the success of the state's regulatory and m a n agemeu 

activities; and

WHEREAS, the A l a s k a  Board of Fisheries and Board of Gama strongly 

believe that the potential restrictions, closures, r e a l locations



DRAFT

and lose of funding described above are not in the beat interest of 

the fish and wildlife resources and the people of Alaska;

NOW THEREFORE 3E IT RESOLVED, that the Alaska Board of Fisheries and 

Board of Game meeting in. joint session respectfully, but strongly 

urge the Alaska Legislature to enact legislation during the currenc 

legislative session which returns to the boards the regulatory 

authority and flexibility which they exercised before the Madison 

decision; and

THEREFORE BE IT FURTHER RESOLVED, chat the Alaska Board of Fisheries and 

Alaska Board of Game have reviewed S3 231 and H3 288, the 

legislation introduced by the Governor to accomplish this purpose, 

and urge that this legislation be enacted into law as expeditiously 

as possible.

L h W fiNCH CIUIL 0>:3/2O/S5 03:10 P. 4 TOTAL P. 4



House Special Coirmittee cn Fisheries 
Governor's Conference Room 
March 21, 1985 
8:30 a.m.

Members Present: Representative Peter Goll, Chair
Representative Mike Navarre
Representative Kate Hurley
Representative Roger Jenkins
Representative Johne Binkley
Representative David Thompson

Members Absent: Representative Andre Marrou

Legislators Present: Representative Walt Furnace
Representative Jack Fuller 
Representative Randy Phillips 
Representative Steve Frank

Legislative Staff Present: Offices of Senators: Zharoff, Sturgulewski, and
Senate Advisory Committee. Representatives: M. M. Miller, Sund, Binkley, 
Jenkins, Thompson, Wallis, Boucher, Navarre, Larson, Reiger, Grussendorf 
Herrmann, Szymanski, and Fuller.

CCMJ "TTEE CALENDAR: Briefing on Subsistence and HB 288 by the Department
of Law, the Department of Fish and Game and Alaska Board of Fisheries. Seme 
members of the departments and Alaska Board of Fisheries participated via 
teleconference.

WITNESS REGISTER:

James R. Ayers, Special Assistant 
Alaska Department of Fish and Game 
P. 0. Box 3-2000 
Juneau, Alaska 99802 
Telephone: 465-4100
Position Statement: Conference Moderator

Elizabeth A. Stewart, Director
Division of Boards
Alaska Department of Fish and Game
P. 0. Box 3-2000
Juneau, Alaska 99802
Telephone: 465-4100
Position Statement: Via Teleconference

Ken Parker, Director
Division of Commercial Fisheries
Alaska Department of Fish and Game
P. 0. Box 3-2000
Juneau, Alaska 99802
Telephone: 465-4100
Position Statement: Via Teleconference



Steven R. Eehnke, Director 
Division of Subsistence 
Alaska Department of Fish and Game 
P. 0. Box 3-2000 
Juneau, Alaska 99811 
T e l e p h o n e 465-4120
Position Statement: Via Teleconference

Kenneth R. Florey
Regional Supervisor/Region II
Division of Ccnmercial Fisheries
333 Raspberry Road
Anchorage, Alaska 99502
Telephone: 267-2104
Position Statement: Via Teleconference

Bob Clasbv, Fisheries Biologist IV
Division of Commercial Fisheries
Alaska Deoartment of Fish and Game
P. 0. Box 3-2000
Juneau, Alaska 99802
Telephone: 465-4100
Position Statement: Via Teleconference

Ron Jolin, Chairman 
Alaska Board of Fish 
P. 0. Bax 2022 
Kodiak, Alaska 99615 
Telephone: 486-5949
Position Statement: Via Teleconference

Bix Bonney, Vice Chairman 
Alaska Board of Fish 
3101 C Street, Suite 301 
Chalis 1 Building 
Anchorage, Alaska 99503 
Telephone: 561-5115
Position Statement: Via Teleconference

John G a m e r
Alaska Board of Fish
P. 0. Box 448
Juneau, Alaska 9S802
TeJ ephone: 586-9500
Positions Statement: Via Teleconference

Larri Spengler 
Assistant Attorney General 
Alaska Department of Law 
Pouch K
Juneau, Alaska 99811
Telephone: 465-3600
Position Statement: Via Teleconference



Heidi Borson-Paine 
House Research Agency 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811
Telephone: 586-3991
Position Statement: Observer ' •

Ron Sommerville 
Alaska Outdoor Council 
Juneau, Alaska 99801 
Telephone: 789-3450 
Position Statement: Observer

Rupert Andrews 
National Rifle Association 
Juneau, Alaska 99801 
Telephone: 789-7422 
Position Statement: Observer

Cass Parsons, Executive Director 
United Fishermen of Alaska 
319 Seward Street 
Juneau, Alaska 99801 
Telephone: 586-2820
Position Statement: Observer

James Martinez 
Alaska Native Brotherhood 
Klawock, Alaska 99925 
Position Statement: Observer

Richard McKinley 
Alaska Native Brotherhood 
Juneau, Alaska 99801 
Telephone: 789-0971
Position Statement: Observer

Woodrow F. Morrison
Bureau of Indian Affairs - Subsistence
Juneau, Alaska 99801
Telenhone: 586-7177
Position Statement: Observer

Ron Williams
Alaska Native Brotherhood 
Juneau, Alaska 99801 
Telephone: 586-7613
Position Statement: Observer

Richard Stitt 
Sealaska
One Sealaska Plaza 
Juneau, Alaska 99801



Telephone: 586-1512
Position Statement: Observer

Jackie Martin
Bureau of Indian Affairs - Subsistence 
Juneau, Alaska 99801 
Telephone: 586-7177
Position Statement: Observer

Marilyn Heiman 
Alaska Environmental L' bby 
204 North Franklin, Suiue 3 
Juneau, Alaska 99801 
Telephone: 586-2345
Position Statement: Observer

Barbara Basham 
3601 C Street, Suite 740 
Anchorage, Alaska 99503 
Telephone: 562-3719 
Position Statement: Observer

Bob Richardson 
3601 C Street, Suite 740 
Anchorage, Alaska 99503 
Telephone: 562-3779
Position Statement: Observer

Dale Bondurant 
SR-1, P. 0. Box 2516 
Chugiak, Alaska 99567 
Telephone: 688-2692
Position Statement: Observer

Sam McDonnell 
336 East 23rd Avenue 
Anchorage, Alaska 99501 
Telephone: 272-6605
Position Statement: Observer

Mary Bishop 
1555 Guss1Grind 
Fairbanks, Alaska 99701 
Telephone: 455-6151
Position Statement: Observer

ACTION NARRATIVE:
TAPE 12, SIDE A  
Recording
Number 003 Chairman Goll called the special meeting on subsis­
tence to order at 8:39 a.m. and listed those present: We have a number of 
distinguished cuests representing a variety of organizations and interest 
groups. We are here today to receive a briefing by the Department of Fish



and Game, its various divisions, the Department of Law and to receive an 
announcement and sore information frcm the joint boards of fisheries and 
gams regarding their position on the subsistence bill and their guidance on 
the i: sue in general. So with that I would invite Mr. Ayers representing 
the Cc Tnussioner's office of the Department of Fish and Game to open our 
meetX'

Number 015 Jim Ayers, Alaska Department of Fish and Game: Thank
you Mr Chairman, members of the comittee and other Representatives. I 
appreciate this opportunity. My name is Jim Ayers, I'm Deputy Conmissicner 
of the Department of Fish and Game. What we would like to do this morning 
is provide a framework from which we think that you will be able to con­
struct and a reasonable ' 'scussion and action regarding the Governor's bill 
and most particularly as it relates to the Madison decision. We're here in 
the spirit of cooperation. We're here to assist in any way we can and to 
hopefully, help us all understand that the Madison Decision has removed the 
board's ability to achieve balance. It hac removed the board's ability to 
obviate the potential devisiveness that vas throughout our state for a 
while. We would like to discuss in this preservation three major aspects: 
One, a review of the Madison decision and the legal holdings; too, the 
implications that we think are there with seme definition and sane 
i plications that are potentially there with regard to federal law; and the 
third aspect is of course, the potential inpact on users as a result of the 
Madison decision. God willing there are participants in Anchorage at the 
board meetings who are going to make the majority of this presentation,.
And so I will becane a pretty face and a listener as you all are. The 
participants in Anchorage are Bix Bonney, a member of the fish board, Beth 
Stewart, who is the director of our boards' division; Steve Behnke who is 
the director of the subsistence division; Larry Spengler who is assistant 
attorney general frcm the Department of Law; Ron Jolin, who is the chairman 
of the joint boards and chairperson of the fish board; Ken Florey who is a 
regional supervisor with the Department of Fish and Game; John Gamer, who 
is a board member of the fish board; if there are others there that I have 
not mentioned, I'm sure they will identify themselves as the need arises. 
What we thought would be most helpful is if we began with a presentation 
from Ron Julin who is the chair nan of the joint boards. Ron, hopefully, is 
awaiting my silence and will then discuss with you what he believes the 
current situation is and give you the boards' perspective. I will mention 
one other thing and fnat is that we have distributed a copy of the resolu­
tion that was passed by the joint boards yesterday. And so Ron will knew 
you have in front of you a copy of their resolution. With that said, Mr.
Chairman, and with a gentle reminder that we are here in a spirit of
cooperation and to work with you in any way we can to resolve this poten­
tial conflict. And with that I would hope, Mr. Chairman, that we can then 
move to Anchorage to hear fran Ron Jolin.

Number 115 Chairman Goll: Thank you very much Mr. Ayers. Yes, we
will move to Anchorage. I'd like to request of you and all the other 
participants today to the extent possible that you send us your comments in 
writing. What we'd like to do is make sure that other members of the House 
and Senate who are not present today are thoroughly briefed and by getting 
either your written comments or transcripts of your carcnents telecopied 
down to us here in Juneau, we wouJd take it upon ourselves to get that 
distributed. Secondly, I'd like to say we were hoping to go until 11



o'clock this naming, but there's a majority caucus at 10:00 and things may 
wrap up earlier, so that gives us about an hour and a half, a little less 
to get cur business dene and I just wanted all participants to be aware of 
the schedules. Thank you very much and cnce again back to you and back to 
Anchorage.

Ayers: Ron Jolin are you in Anchorage?

Number 118 Ron Jolin: Yes, good morning Mr. Chairman and ladies
and gentlemen of the House Cormittee on Fisheries. I'll give a little 
overview on what the boards' perspective is of the Madison decision. As 
you knew under Title 16, the boards' responsibilities are the preservation 
and enhancement of the resource for the people of Alaska. And the allo­
cation of those resources to the different user groups in the state of 
Alaska. I think the board feels that prior to Madison, we were following a 
process that was working fairly well. Maybe I can give you some of our 
perspectives of what the Madison decision means to the board or what we 
feel are seme of the problems we would be facing under the decision. We 
w u l d  have sane problems in trying to accomodate our ca rm ercial and sport 
users in the state of Alaska. I think that under the decision we are put 
in a position of having to allocate fish to one user group in preference 
over all user groups in the state, especially the carmercial and sport 
fishermen. It's taken away a lot of flexibility of the board to regulate 
our fisheries. I think that as we move into this we will be getting a more 
indepth report on that from cur legal staff, frcm the AG's office and frcm 
seme of the people in the department. HB 288 would return the flexibility 
that we need to regulate and manage our fisheries resources. It's not an 
easy job in a state as large as Alaska to try and allocate all of the 
resources in an equitable manner to all of our user groups. But we really 
feel that w e ' re doing the best job that could be done under the circum­
stances. I think that anything that we can do to return cur regulatory
authority to the balance that we had prior to Madison, would be in the best
interests of all people and all user groups in the state. I suppose as we
move into this we'll be getting into seme of the worst-case scenarios and
what might happen - what might not happen this year and in following years 
if we do indeed not get back to cur previous position before Madison and if 
we do return to our position. If we can find the support that we need to 
pass both bills. With that maybe I'll turn it over to Larri and she can 
run through some of the AG's perspectives.

Number 167 Larri I. Spengler: Thank you. This is Larri Spengler
with the Department of Law. What I'm going to do is give a very brief 
overview of Madison, the decision which put us all in this position and 
also of the series of events that led up to the Madison case and the 
holdings of Madison, generally hew they impact the board's authority and 
also briefly hew that has implications with regard to the federal subsis­
tence law. After that, the different people frcm the Department of Fish 
and Game, and to whatever extent I can be of assistance in that, along with 
board members will talk about the various specific situations that we knew 
we'll need to address under Madison if the Governor's bill does not pass.
We thought it might be most useful for questions to be asked after each 
section, rather than waiting to the end of the whole presentation. So when 
I'm done with the legal overview, if there are any questions cn that maybe 
we could take then then and then after we talk about each resource



situation, if the committee has questions, on that we could take these 
questions at that time before getting inco the next one.

The Madison case is the first time that the State 
Supreme Court has had an opportunity to evaluate the state's subsistence 
statutes and what it means. In doing that the court basically turned on 
its head the authority the board had thought it was exercising up to that 
point and made it very difficult for the board to continue the balance and 
the ability to accomodate all of the different uses that had been thought 
to rest in the board earlier.

Madison is a case that came out of Cook Inlet. It's a 
case that was filed by people living in Kenai and Hcmer. The board's 
approach to subsistence in Cook Inlet is perhaps a useful microcosm to how 
it has been approaching subsistence throughout the state as well. And 
therefore the chronology that led up to this case, to this lawsuit, pro­
vides a good background against which to look at Gook Inlet in more detail 
and also to look at the other situations.

The state subsistence statute was passed in 1978. 
Before 1978, the board of Fisheries had been delegated frcm the Legislature 
the authority to authorize commercial fishing, sport fishing and subsis­
tence fishing in the board's discretion. Subsistence fishing at that tine, 
before 1978, was simply described as fishing by net for personal use.
Sport fishing was defined as fishing by rod and reel for personal use and 
ccimercial fishing was defined as fishing for profit. What the Legislature 
did in 1978 was take away seme of the board's discretion with regards to 
subsistence fishing. The Legislature said that if there were subsistence 
uses on a fish stock or a game population, for the game board, then the 
board no longer had the discretion to authorize or not authorize that. It 
had to authorize fishing unless it would hurt the resource. So it removed 
seme of the board's discretion and it also said that if there was a re­
source situation that required restriction, subsistence would have the 
priority. So, the law was passed in '78 and several years went by. No 
real effort was made or no real examination was made of the law and what it 
required by the board of fisheries. In 1980, there were three lawsuits 
filed by different individuals around Cook Inlet and cormunities«,

And that brought the board's attention and the state's 
attention generally sharply into focus on the subsistence law and what it 
required. The state lost all three cases simply because the board had not 
really been looking up to that point at the subsistence law and what it 
required.

Those cases came from the Homer, Kenai and Tvonek 
areas. As a result of that summer, the board in a winter meeting of 1980 
and the spring of 1981 examined the uses around Cook Inlet and examined 
which of those uses were subsistence uses of salmon under the state law and 
in order to do that they had developed criteria against wi’iich they would 
examine a use of salmon to determine if it was a custernary and traditional 
use of salmon. That was, customary ar.d traditional being s a w  of the catch 
words in the definition of subsistence uses. Under those criteria, the 
board determined that in Cook Inlet only three corrmunities qualified for 
subsistence uses: Tyonek, English Bay and Port Graham. The board



authorized subsistence uses for those communities and then looked at the 
rest of the Inlet. Elsewhere in the Inlet, there had been subsistence 
fishing authorized since statehood and before, under the definition of net 
fishing for personal use. New, the beard had determined that that fishing 
was not subsistence fishing because it did not meet the criteria that they 
had developed and in the spring of 1981 before the 1981 sunner the beard 
did not authorize any net fishing for any one else in Cook Inlet for their 
own personal use except for the subsistence fishing which was to occur in 
Tyonek, English Bay and Port Graham. That sumner, the simmer of 1981, 
individuals frcm Hcmer and Kenai filed tiro different lawsuits. In both 
cases, the people claimed that they were subsistence fishermen and always 
had been, and should be able to continue to subsistence fish, But, also 
claimed that in any event, they ought to be able to have some kind of 
access to the fishery with nets because they had historically done so. The 
court in Madison at the lower level refused to overturn the board's assess­
ment, that there were no longer subsistence uses existent in the Kenai 
area, but also said that the board had to treat those people fairly and 
could not eliminate that historic use without some good reason. And that 
basically that in treating them fairly they might have to set up some kind 
of personal use fishery that would allow those people, Mr. Madison, the 
plaintiff in that case, and others in the area, access to the fish, i o, 
the board then established, after the summer of 1981, established the 
personal use fishing category in regulation. Personal use fishing wa: 
defined, basically the way subsistence fishing had been defined before the 
subsistence law was passed: fishing by net for personal use. Subsistence 
fishing was new defined as fishing for subsistence uses, custanary and 
traditional uses for certain purposes. So subsistence fishing was a subset 
after 1978 of what subsistence fishing had been before 1978. It was, under 
the board's interpretation, narrowed. The definition of subsistence
fishing had been narrowed in 1978 to protect the uses and harvests in rural
camrunities and areas. Ok, so the board set up a personal use fishery and 
authorized personal use fisheries opportunities for Mr. Madison and every­
one else in the Anchorage area, Kenai area Hcmer area on sockeye in the
summer in Cook Inlet and seme coho in the fall. What the lawsuit was filed
over was a more extensive coho fishery in the fall, that's what the people 
had been seeking. The court, as I said in Madison, said these criteria 
that you've been applying are the right approach to identifying rural 
cat:[unities in the areas that are reliant on fishing for personal uses and 
a significant component of the economy of the ccmmur.ity or area. And 
that's exactly what the Legislature meant in 1978. You're doing it right, 
board go ahead. So the board went ahead and in combination with the joint 
board adopted 8 criteria which eventually replaced the 10 criteria from 
Cook Inlet which both boards would use on a statewide basis to identify 
subsistence uses of fish stocks and gams populations.

The board of fisheries applied those criteria in 
various situations, including the Copper liver and we'll get into that a 
little bit more later. At the end of February the Supreme Court issued its 
ruling in Madison. All along since 1981, the case had been slowly winding 
its 'wav through the court system and finally reached the State Supreme 
Court. The court said that the board's implementation or the statute was 
inconsistent with the statute. The court did not rule on any 
constitutional issues, but rather looked at what the court thought the 
Legislature in 1978 meant. And the court determined that the Legislature



in 1978 had not meant nor had authorized the board to identify subsistence 
uses as rural uses in rural communities and areas. That the Legislature 
had not authorized the board to look at the use 2 of coimunities or areas. 
And conversely that the Legislature had not authorized the board to look at 
individuals to see at first instance who gets in to be able to subsistence 
fish.

Mr. Jones can because he's lived here for 20 years,
Mr. Smith can't because he's been here for two years is not a system that 
the board had ever tried, but the court said by the way, don't try it 
because that wasn't meant either. What this left us with is a situation 
where, under the court's ruling, if there has been a subsistence fishery at 
any time on a particular fish stock, the board has to authorize subsistence 
fishing on that stock unless any fishing 'would be dangerous to the stock. 
The board cannot say who can go and fish in that fishery. All Alaskans can 
go and fish until or unless all sport end commercial fishing on that 
relevant stock has been eliminated. So an example wnich we'll talk about 
more in the Cook Inlet section is the village of Tyonek across the inlet 
frcm Cbok Inlet. The board established a subsistence fishery for which 
only residents of Tyonek could qualify on king salmon in the spring. They 
took approximately 2000 king salmon in a year in that fishery. New, there 
is no question in that fishery is a customary and traditional fishery, the 
beard will have to authorize it and cannot exclude anyone from 
participating in it. So anyone from Anchorage or from anywhere else can go 
over there and fish and the board cannot restrict that until and unless 
the sport fishery in the Susitna drainage afterwards and any relevant 
commercial fishery have been closed down.

The Madison case then left us with two different sets 
of problems. One is the potential disruption to the balance that the 
boards have achieved among the different use groups. And the other is a 
probably inconsistency with federal law. If it's acceptable, I’ll go  
straight on into the federal law problem and than pause for questions, 
unless someone would like some new. (no questions)

The federal subsistence law, ANILCA Title 8, allows 
the state to continue its traditional management on all of the federal land 
in the state, which makes up 60% of the land, it's not just the parks and 
monuments, it's all federal land. If the state by a law of general appli­
cability provides for three things which are specified in ANILCA: one is 
the advisory committee and regional council system, which the state already 
has; another is the subsistence priority vhich tne state has; and the third 
is the definition of subsistence uses that is found in ANILCA. ANILCA 
defines subsistence uses identical!' to the state with the exception that 
it is specifically stated in the statute that subsistence are customary and 
traditional uses by rural Alaska residents. Up until the Madison decision, 
we were in compliance with ANILCA because the boards had been interpreting 
our subsistence law as the intention of the law was to protect the harvests 
of fish and game in rural ccirrnunities and areas which were dependent on the 
resource. So, we were in compliance. Now the court has said that the 
boards are not authorized to identify subsistence uses as rural uses. If 
the boards cannot protect rural uses as subsistence uses, separately from 
other uses then we will not be in comp) ~e with ANILCA and the federal 
government may be required to take scr. ion to impinge upon the board's



regulatory authority over fish and game. There are several questions with 
regard to this. One aspect of thir, as I mentioned, is taking over the 
management of the federal land in the state. Land is defined in the 
statute as water and there is an argument to be mace, although the state 
has not and would not concede this, that navigable waters are included 
under the definition. So, if that were the case, then the federal 
government would have to exercise seme managarent over all of the navigable 
water.

The other thing to keep in mind is that even if the
federal government doesn't particularly want to take over management there
is a section in the federal law that allows another private party to go 
into court and sue the federal government to make them do their duty as 
such under the law. So, a private party or group could go into court and 
sue the federal government and say: 'federal government, the state: is not 
new authorized to protect rural uses as opposed to other use^ and that 
means that you have to go in and do something.' And the court might well 
order them to do something.

Another consequence of this is financial. Because the 
statute says that if the state is in compliance we will receive and we have 
been receiving matching money in the amount of about $1 million dollars a 
year frcm the federal government to support the ad 'isoy committee and 
regional council system. A n d  maybe Jim Ayers could summarize the financial
i.'cnsequences before we take any questions.

Nunber 376 Ayers: Thank you Mr. Chairman. I will do too things
actually, I will mention Larri and to Eeth Stewart who, hopefully, is 
wait ng to discuss seme other aspect of the impacts subsequent to this. We 
are under a time line here and maybe, Mr. Chairman, you could give us sane 
direction.

Chairman Goll: Yes, Jim, thank you. Rep. Fuller has
just come back and advised us that we will be able to continue until 10:30
a.m. So that's a little bit better, but we will still have to move rapidly
if we are going to get through all of the facets of your presentation.

Ayers: Those of us who are inclined to enjoy the
sound of our own voice will try to restrain ourselves. Thank you Mr. 
Chairman. The financial implications with regard to the federal funds are 
most specifically those ANILCA funds that we receive frcm the federal 
government to ensure that we carry out the intent of the federal language 
with regard to rural Alaskans and subsistence use. The subsistence way of 
life has given cause to the federal government to provide funds to the 
state of Alaska to ensure that the advisory carmit'.ees and the regional 
councils have sufficient funds to address their own issu s in the names of 
solving their cwn problems and bring those forward to the board. Those 
funds also assist the department through the division of Subsistence in 
providing support staff to address questions such as resource uses in rural 
areas, and those funds total a million dollars. Those are on a reimbursable 
basis, so what we have is a reimbursement frcm the federal government each 
subsequent year to the expenditure.



There's a million dollars of the -iNILCA fund. A 
question that would arise is other federal funds - for example we have as 
save members who might have attended the finance discussions what is 
referred to as Dingell/Johnson or now Dirgell/Jchnson/Wallop/Breaux funds. 
Those funds cone as support funds for the sport fishing industry frcm the 
federal government to us. It is not clear what the status of those funds 
would be and I won't belabor that point unless there are specific 
questions. There also Pittman/Robertson funds, those funds come frcm the 
federal government as a result of hunting activities. Both of those funds 
are based on a formula that have to do with hunting license and area and 
those kinds of things. So it's not clear what the status of those funds 
would be, although as the Department of Law has mentioned, there is sore 
question about whether guiding, outside activity, sport fishing, hunting, 
what the results would be and therefore those funds could be called into 
question by the federal government. But we have no information at this 
time which direction the federal would go with regard to those funds.

Those funds total a little over $5 million. So you 
have a direct question on a little over a million dollars. There is a 
subsequent question of probably another $5 million. With that said, Mr. 
Chairman, perhaps the best thing to do is to answer any questions at this 
point and of Mr. Jolin, the board chair, Larri Spengi : of the departmc-nr 
of Law and her overview or of myself and then we'll go immediately to seme 
specific concerns and potential impact on users.

Number 436 Representative Furr dec • tlr ^  _i.rman, a question.

Goll: Rep. Furnace.

Representative Furnace: Mr. Chairman, a request to
Mr. Ayers. I'd like to have a more detailed breakdown on these federal 
funding sources. Perhaps you could track that over several years as to 
Wi at those funds have been and the specific sources and conditions.

Ayers: Mr. Chairman, Rep. Furnace, we'll have that by
tomorrow for you.

Goll: Mr. Jolin, do you have any other comments in
behalf of the board that you're planning to make during this presentation. 
Are other board members going to be making further presentations?

Jolin: No, we're just going to talk about them in the 
context of each situation as we discuss them.

Goll: Then maybe it would be helpful to the people
present if maybe you or I were to briefly read the resolution of the beard 
of fisheries and game. Is that new the position of the board? Has that 
been officially voted on and are we to :ake this as the joint boards' stand 
on this issue?

Jolin: That was voted on yesterday by the j. int
beards and that is our joint resolution and our stand on the issue.



Goll: Then with the permission of the members I'll
just quickly read this statement so that all the people with us today will 
be aware of where the boards stand and then go cn as Mr. Ayers suggested. 
The statement reads:

WHEREAS che Alaska Eoard of Fisheries and Alaska Board 
of Game have been delegated responsibility and authority by the Alaska 
Legislature to regulate the taking of fish stocks and game populations for 
the maximum benefit of all of the people of Alaska; and

WHEREAS, prior to the decision of the Alaska Supreme 
Court in "Madison v. Alaska Department of Fish and Game" the boards devel­
oped procedures which provided adequate regulator/ flexibility, both to 
protect opportunities for subsistence hunting and fishing in rural canra- 
nities and areas, and to provide hunting and fishing opportunities for 
recreational, carmercial, and other uses; and

WHEREAS, it is unclear to what extent the boards ray 
restrict subsistence harvest after the "Madison" ruling and as a result, 
substantial and significantly disruptive reallocations of opportunities to 
harvest fish stocks and game populations may be necessary. For example:

1. The carmercial gill net fishery which is an 
important ccmponent of the Prince William Sound economy may need to be 
significantly restricted in 1985 or, eventually, even closed. Prior to the 
"Madison" decision the Board of Fisheries had adequate regulator/ flexi­
bility to accanocate both the historic commercial fishery and other users.

2. Sport fishing for king and other species of salmon 
on the Kenai and Naknek rivers and in the Susitna drainage may need to be 
significantly restricted in 1985 or, eventually, even closed. Prior to the 
"Madison" decision the Eoard of Fisheries had adequate regulator/ flexi­
bility to prevent that result.

3. Non-subsistence hunting, including carmercial 
guiding activities may be significantly restricted and, in many cases, 
eliminated. Prior to the ''madison" decision the Board of Game had adequate 
regulatory flexibility to accomodate these users reasonably.

WHEREAS, prior to the "madison" decision the State of 
Alaska was in compliance with Title VIII of the Alaska National Interest 
Lands Conservation Act (ANILCA). As a result of the "Madison" decision the 
federal government may new take control over game populations on public 
lands and fish stocks on public lands and within navigable waters; and

WHEREAS, if the State of Alaska is no longer in 
compliance with ANILCA, the state will lose the ongoing million dollar per 
year federal appropriation for the state's public participation system 
which is essential to the success of the state's regulatory and management 
activities; and

WHEREAS, the Alaska Board of Fisheries and Beard of 
Game strongly believe that the potential restrictions, closures,



reallocations and loss of funding described above are not in the best 
interest of the fish and wildlife resources and the people of Alaska;

NCW THEREFORE BE IT RESOLVED, that the Alaska Eoard of 
Fisheries and Board of Game meeting in joint session respectfully, but 
strongly urge the Alaska Legislature to enact legislation during the 
current legislative session which returns to the boards the regulatory 
authority and flexibility which they exercised before the "Madison" deci­
sion; and

THEREFORE BE IT FURTHER RESOLVED, that the Alaska 
Board of Fisheries and Alaska Board of Game have reviewed SB 231 and HB 
288, the legislation introduced by the Governor to accomplish this purpose, 
and urge that this legislation be enacted into law as expeditiously as 
possible.

Thank you very much. Mr. Jolin and Mr. Ayers please
proceed.

Ayers: Mr. Chairman, the next brief presentation that
we have designed is frcm Beth Stewart, who is director of our board's 
division. We're going to ask Beth to talk a little bit about the boards 
approach in current potential problems frcm the perspective of proposals or 
petitions. Perhaps Beth could lead that off. Mr. Chairman, members of the 
committee - Beth Stewart, if you're in Anchorage.

Number 534 Beth Stewart: The boards have two situations facing
them at this meeting. Some of the proposed changes to the regulations 
which are before them will have to be considered in light of Madison and 
the changes that it has imposed on the board. Also, the boards have 
situations that are not before them at this meeting, that were not 
regularly scheduled that they may have to contemplate changes in the 
regulations to for next summer. In both of those situations, the 
uncertainty about the status of the subsistence law, whether it remains as 
it currently is written and under the Supreme Court's interpretation or 
whether it changed makes the boards task extremely difficult. At this 
meeting, both beards are probably going to spend a great deal of time 
discussing alternative approaches to the proposals before them. Also, 
preparing alternative approaches to the sitifetions that may occur this 
summer. For the fisheries board in terms of the situations that may occur 
this summer, there has been little or no opportunity for people to come 
before the board to request changes in the current regulations under 
Madison. We don't have the kind of regulatory time frame available to us 
that would allow a full-scale board of fisheries hearing and regulatory 
cycle. So if changes in the regulations must be made, to conduct fisheries 
this summer, che board most probably will not be meeting at the time those 
changes would need to be made. And under the delegation ef authority to 
the commissioner of fish and game, the boards would ask Conrdssioner 
Collinsworth to adopt emergency regulations to conduct fisheries this 
summer.

Both boards plan to meet again in joint session, on 
March 25, which is the last day of the board meetings to discuss directions 
to the Commissioner for emergency regulations for this summer. Those



directions m y  net end up being very specific since neither cne of the 
beards will have had the kind of public input -iat would guide them in
making specific recctnrendations. I'll just step here in a second. The way
that people may have access to the regulatory system new that no call for 
proposals is cut or no p cposals are being solicited is through petition. 
The Administrative Procedures Act allows anyone to petition any regulatory 
agency in the state for a regulatory change.

That's the sort of unpredictable portion of what the 
board and the department may be facing this summer. We have no way of 
knowing whether people will petition us for changes in the regulations to 
authorize additional subsistence fisheries and no way to really predict hew 
those can be handled ccine summer. And with that I’ll just close.

Aver: Thank you Beth. Are there any questions of
Beth or Mr. Jolin about the issues confronting the board at this point? At
least those that we can see?

Number 594 Representative Furnace: I'd like to pose a question
to Ms. Stewart and perhaps Mr. Jolin of their specific intent of perhaps 
holding hearings, realizing that there is somewhat a shortage of time. It 
appears that this is an important issue which the public does deserve its 
ability to participate in.

Number 643 Stewart: Mr. Chairman, the board doesn't have a
special hearing scheduled at this time, the decision came out well after 
the board's regular announcements for public bearings and proposals had 
already been well underway. The board is going to provide an opportunity
on the 25th, as I said, for people to come in and speak to the board about
the Madison decision and what they think its implications wiil be. But at 
this point we have no plans to conduct hearings under any other circum­
stances. We don't have, for instance, the time to call for proposed 
changes to the regulations. The board of fisheries has a very complex and 
lengthy process that it undergoes for soliciting proposed changes to its 
regulations. .About 120 days before the board meets, we issue a call for 
proposals. We have about a month and a half available for people to rail 
proposed changes in. Then we must compile those proposals and send them to 
the printer, then have them distributed to over, I think we have over 3,000 
people on our mailing list now. We provide about another 2 months for 
people to comvent on those proposed changes and hold advisory ccmittee and 
regional council meetings. Then we actually conduct the board meeting and 
allow people to comment on specific proposals. At that point then, if the 
board adopts changes, the changes are reviewed by the Department of Law and 
then sent to the Lt. Governor and then become effective 30 days after the 
Lt. Gov. signs them. That time alone from when a change is adopted to the 
time it becomes effective is about 90 days, so as I said earlier, about the 
only way to change the regulations this sunnier would be through the emer­
gency regulation process.

Goll: Thank you very much Ms. Stewart, would the next
person now like to come forward and speak to the issues affecting their 
division?



Ayers: Mr. Chairman, there are division directors and
as well as perhaps a board member in Anchorage and its mv understanding 
that we would first like to speak about the Cook Inlet area. So, let's go 
directly to Anchorage, Mr. Chairman, and if people are prepared there why 
don't you introduce yourself and step right off.

Number 675 Mr. Chairman, this is Ron Jolin again, rravbe we'll let
everyone introduce themselves so you'll have an idea or who's here.
(Anchorage participants introduce themselves, see witness register)

Jolin: I'd like to pose a question to Larri. Larri,
under the Madison decision, do we new have to open all fisheries restricted 
to local to all residents of Alaska?

Spengler: Yes, Mr. Chairman, at least at the first

instance. And in the Cook Inlet situation the management people can talk 
about this more specifically, I believe there are three fisheries currently

which are open to residents of particular communities; Tyonek, English Bay 
and Port Graham. The Madison decision would require that those fisheries 
be opened to evervone until or unless any sport or commercial fisheries on 
the same stock had been closed. The Madison decision also requires that if

there has been a subsistence use of fish that the board authorize that use 
and now that the court has said the board does not have the authority to 
speak in terms of rural uses. This would apply to any area of Cook Inlet, 
whether it was rural or not. Maybe what would be useful is for Ken Florey 
who is directly involved with Cook Inlet to talk about where those uses 
might be in Cook Inlet and what affects that might have.

Number 724 Ken Florey: Yes, thank you Larri. Well under your
definitions you just gave we do have the three local area fisheries that 
were defined by the board after a 1981 board meeting as being subsistence 
fishing. Those being the early spring fishery in Tyonek for chincok 
salmon, king salmon; and then the two fisheries in Port Grdiam and English 
Bay which go on throughout the year, through the summer months - the spring 
through the fall months for local residents. Under my understanding or how 
it's been presented, those no longer would be open only to local residents 
or those domiciled in those areas, but anyone who's a resident of the state 
of Alaska can participate. As far as "ther fisheries in Cook Inlet, it's 
my understanding that those that we called personal use would now be 
under a subsistence name and that those could also be opened and would be 
opened to any participants who wanted to get involved in that fishery.
There are depending upon how far back you want to go with the old subsis­
tence laws those would be primarily all the beach areas in Cook Inlet and 
taking to an extreme even some fresh water areas in Cook Inlet, primarily 
the Susitna drainage and Knik Arm, parts of T u m a g i n  Arm that have been 
closed upwards to 25 years. And then all of the eastside beaches and the 
current setnet carmercial areas in upper sub district and northern district 
of Cook Inlet.

Spengler: It might helpful for the committee if seme
of the board members could talk about what impact they would see that those 
fisheries being open would have on different use groups depending of course 
on the level of participation in those subsistence fisheries.



Number 752 Bix Bonney: Mr. Chairman this is Bix Bcrney, board
member and more or less representing the sport fishery groups in the 
Anchorage area. I was contacted by the two major groups the Kenai Sport 
Fishing Association and the Alaska Sport Fishing Association to attend 
steering ccximittee and beard meetings to get their thoughts out. Essen­
tially their thoughts will be enclosed in a letter...

CHANGE TAPE # TO SIDE TWO

Number 003 ... public hearings throughout this time information
can be gathered to more definitively approach the subsistence problem.
They essentially are worried that, in their words, "chaos and confusion" 
that result with no regulation going on and the short circuiting or the 
cutting off of the fish that would get into the traditional sport areas, 
particularly the Kenai River. Whether they are right or wrong they can 
foresee where there could be subsistence nets out on the eastside beaches 
cutting off the run of the king salmon as it approaches the Kenai River. 
They don't want that at all. They said they are not subsistence fishermen, 
never thought of themselves that way. They're sport fishermen and they 
want to continue that way. That's essentially what's happened. These two 
groups represent an aggregate made up membership of about approximately 
•2,000 sport fishermen and there will be letters from both groups going out, 
one went out yesterday and the other will be going out this afternoon. If 
there's any questions, I'll be happy to answer them.

Ayers: Bix, with your approval, I have a telecopy
version of the letter of which you speak of the Kenai River Sport Fishing 
Association. If you would like I would distribute that if you think that 
there have been modifications, I'll ho_d it. It's at your pleasure.

Bonney: Jim, the first one that went out, that's
complete. The second one is essentially the same as the first one, only 
the second one canes from the Alaska Sportfishing Association and the trend 
of their reasoning is just about exactly the same, they're just now getting 
the words put d a m  they hcpe in a littlar cleaner manner than the first 
letter. But that's definitely there and it's ccming.

Goll: We1!, thank you very much. We are having that
copied at this time and it will be distributed out to the folks present 
today.

John Gamer: This is John Gamer, a beard member. I
think that it might be useful, Larri, if ycu could explain to us what the 
Madison decision says about keeping the harvest limits on the subsistence 
fisheries, both as 'o the overall harvest and in terms of individual bag 
limits so that we can get sane feel of the impact.

Number 103 Spengler: Yes, this is Larri Spengler with the Dept,
of Law, The Madison decision basically requires that custcmary and tradi­
tional uses must be authorized and the people must be given a reasonable 
opportunity to participate in those uses unless sport and carmercial have 
been eliminated first. Custernary and traditional uses are spoken of by the 
court in terms of individual Alaskans reliance and dependence on resources 
and that is their reading of what the Legislature in 1978 was concerned



about. There are two different concepts of levels of tasks that I suppose 
would be considered, "he first thing to understand is that the Madison 
decision does not mean that subsistence fishing would be unregulated. 
Regulation must reflect however, custanarv and traditional levels. So, for 
example, in Tyonek, the customary and traditional levels of the King saloon 
harvest has been 70 fish per household. So that is what is authorized 
under the current regulations. Because before the Madison decision came 
out only the people in Tyonek were fishing, as I mentioned before that
fishery only took about 2,000 fish a year. If that fishery had to be
opened to everyone as it does under Madison, then those 70 fish per family 
per household, bag limits must be retained, because that is the custcmary 
and traditional use level that is supposed to be perpetuated. The question 
of whether an overall allocation could be made to the subsistence fishery 
in Tyonek, say, so that, for example, perhaps the board might want to say 
well, this will open and everyone can go fish at 70 fish per household 
until the whole fishery has taken - I'll just make something up - 8,000 
fish and then it will close. That question of whether a harvest cap can be
put on a fishery was not addressed directly in the Madison decision. The
strong implication in the decision is that that cannot be done. Thar is 
partly because the fishery then could conceivably be diluted in tie sense 
that if there were a lot of people going to fish people would not get 
anywhere near the 70 fish per household that was customary/traditional or 
that if the first group of people all got 70 fish per household, then it 
would close and nobody else would get to go. So they'd be cut off from the 
opportunity entirely. It might be useful to ask Ken Florey or Ken Parker 
or maybe Bob Clasby what might help in Cook Inlet if the Governor's bill 
doesn't pass and the Tyonek Fisheries has to be opened bo everyone at the 
normal limit and, assuming the board can't put a cap on it, which seems to 
be the implication of the case, what that might mean and what other 
fisheries might be affected by that.

Ken Parker: This is Ken Parker, director of
commercial fisheries. It's difficult to anticipate exactly all the impacts 
of such an action. But, if you took the worst case scenario where we did 
have a large irrmigration of effort into that fishery, the first thing the 
department would have to do of course is very accurately monitor the 
harvests that are occurring in that area and then evaluate that in terms of 
our reproductive needs of the stocks that are contributing to the fishery. 
If we got to the point where we were pushing against our escapement needs 
then we would have to take regulatory actions on the fisheries that also 
impact that stock and of course under the Madison decision, it seems that 
the first fisheries that would have to be impacted would be commercial or 
recreational uses. So, I think in that we don't have any commercial 
activity n those Chinook stocks, of course we would have to direct our 
attention to the recreational fisheries and I would suspect that if we got 
to a point where we were concerned about our escapements, we would be 
obliged to close those recreational fisheries, until we were at least felt 
confident about our escapement levels in the various contributing stocks. 
Essentially that would be our action as a department: we would have to
closely monitor the fishery, and then take appropriate regulatory action 
to ensure that our escapement needs are met. If we sense that the subsis­
tence harvest was prcgressing at a rate that they were threatening escape­
ment then we would also have to implement restrictions in that subsistence



fishery according to the law and restrict to the most dependent users as 
you mentioned earlier.

Spengler: Ken, where dees the recreational fishery
take place, on the same stocks at Tyonek fishing ground?

Florey: Yes, Larri, We don't have a sport fish
division representative here, but maybe I can answer that. * There's several 
tributaries within the Susitna System both on the east side and the west 
side; there's ....fisheries primarily in the Deshka River, Lake Creek, up 
several other systems on the other side being Willow Creek, Montana Creek,
...., some of those are open seven days a week and there1s other smaller 
stocks primarily on the east side that are week end only fisheries. 
Depending on what the harvest level were those would be the fisheries we 
would have to watch quite closely. A  question that we have is trying to 
determine hew we T>ould try to manage this if this were to be confined to 
the area we now have cpen for the Tyonek subsistence fishery is cne thing, 
but if it were to be cpen to a large portion of the beach, I knew we could 
not monitor it closely enough to have an accurate catch harvest. When 
we're faced with those situations, fisheries managers are normally more 
conservative, not knowing what's going on unless we could have accurate 
catch figures. I just know frcm the area we were talking about if it were 
extended beyond the current boundaries, that we could not accurately 
monitor that fishery.

Spengler: Before we move onto Copper River, maybe it
would be useful to talk a little bit about what the effect would be on the 
east side of Cook Inlet and if the the eastside beaches were opened at 
various times during the summer, true subsistence fishing, depending on the 
level of participation in that fishery, which fisheries might be affected 
and what measures the department might want to consider.

Number 116 Representative Thompson: My question is addressed to
Mr. Parker, I want to make sure I understood what you just said and I don't 
want to put words in your mouth, but I thought I understood you to say that 
Fish and Game would be obliged to close sport fisheries if there was an 
imbalance as a result of this decision. Is that correct?

Parker: If we sense exploitation at Tyonek, and that
subsistence fishery was occurring at such a level and it was confined to a 
certain limited period of time that essentially would perhaps focus that 
exploitation on a few of the contributing stocks, we would be obliged to 
implement closures in the recreational fishery to ensure that our escape­
ment objectives are achieved. Of course, this is our mandate under Title 
16 to provide for the proper conservation and protection of the resource so 
that they can continue to support fisheries in future years. So we would 
have to react to those exploitations and take whatever appropriate actions 
we fe.'t necessary given the data at hand. As Ken Florey points out, if the 
fishery was expanded beyond the confines of Tyonek, it would be essentially 
impossible for the department to accurately monitor that fishery. Then, I 
think in that situation we would also be compelled to take a very restric­
tive action in any ether fisheries that may impact the stock.



Thompson: Could you give me some sense of your
time... hew long would it take Fish and Gaire to study an issue like that 
before it could lift such a ban?

Number 128 Florey: That is a very difficult question to answer,
not knowing how expansive the fishery would be. If it were quite 
restrictive in an area we could easily monitor, we could get the informa­
tion just based on interviews with the fishermen. If the area was very 
large, and we were really unable to monitor the .amount of use say other 
than aerial surveys to get a generalized number, it would be extremely 
difficult within a timely manner where those fish are going to be available 
to those different sport fisheries to monitor in a fast enough manner where 
we could say close and reopen and have an effective fishery because within 
a very short pericd of time those fish move out of those areas that sport 
fishermen are allowed to participate in up into the closed waters. So it's 
almost Impossible to answer your question any clearer than that. It's just 
a difficult situation to try to assess until we get into it. If we had 
lots of stocks of fish and very few participants, there probably wouldn't 
be any impact. If we had returns of chinook on that earlier run that were 
very weak, which we have not had, in the number of years we've had very 
gcod returns and we had a fair number of people over there trying to 
harvest them, then we'd have to be more conservative. But I just can't be 
more specific than that.

Goll: Thank you very much, if you care now Larri to
proceed with the presentation on the issues that you were leading up to.

Larri Spengler: Thank you. Yes, I had just asked Ken
Florey if he could please talk a little bit about what the effects might be 
if the board were required by Madison to open subsistence fishing on 
various stocks on the eastside beaches at various times during the summer.

Number 159 Florey: Currently within Cook Inlet we manage the
summer salmon nans under a plan that was adopted by the board of fisheries, 
the Cook Inlet Salmon Management Plan, which specifically states periods of 
time when certain users will ba given preference or primary use of the 
resource. During the times of July .1 through August 15, it's primarily for 
carmercial uses and the stocks ndgrating through Cook Inlet at that time, 
especially on the eastside beaches are new primarily taken by commercial 
users with secondary uses on certain stocks by sport fishermen. I don't 
feel that we would have many problems managing those stocks during that 
time pericd just based on the fact that we new have a very intensive 
carmercial fishery and were able to monicor them quite well and do very 
well at it. The problem that you would have would be the social problems 
between the subsistence net users trying to compete for or establish beach 
areas with the carmercial users and that could be quite dramatic and 
traumatic for those that try to monitor it. Because it would be very, very 
difficult to do and I'm afraid you could have some real problems that wTay." 
Fran a biological standpoint I don't foresee any major problems during that 
time period. After August 15 and say prior to July 1, we're looking at a 
totally different situation. We have one sockeye stock moving in Cook 
Inlet at that time primarily destined for the Russian River on the Kenai 
Penninsula which is a heavily used Sport fishery. It's not a large return­
ing number of fish. We h'.ven't had a carmercial fishery on it for a good



number of years. A  net fishery on that stock could be very, very dramatic, 
on those beaches and would probably mean having to close the Russian River 
to sport fishing determining what the escapement levels are. The other 
stocks during that early time, would te the early Chinook return, a king 
return to the Kenai River, and seme to the Crooked Creek which is a 
hatchery return on the Kasilof River. A  large net fishery if it were 
effective and that is yet to be determined, bv subsistence users early, 
could have an impact on the early returning Chinook or king salmon return 
to the Kenai River, probably not much of an impact on the hatchery sup­
ported return to Crocked Creek. In the late fall, the late coho return 
which is one that the original petitioners or subsistence users wanted to 
target on that would totally depend on run strength. Last year we had a 
very' large return of coho to the Kenai River, over probably in the neigh­
borhood of 70,000 harvest by sport fishermen. In a year like last year, I 
don't think it would be that big of a concern. But on years when we'd go 
back to an historic level if you had a large net catch or subsistence catch 
on that late run it would probably mean having to curtail the sport fishery 
within the Kenai River or close it.

Number 205 Bonney: One of the real worries that has ccme up is
there's an extremely heavy fishery an the early non king, particularly on 
the Anchor River and the Ninilchik and Deep Creek. It's probably as big as 
the second largest city in the state during those particular weekends.
It's worried that if the beaches art; open to subsistence fishing could and 
would cut off the early kings in June going into these streams and effec­
tively have those streams shut off to sport fishing. It would be rightly 
so because the run would be jeopardized. That's a real worry as well as 
having an early run into the Kenai River which is heavily fished also 
jeopardized by the possibility of subsistence nets along the beach. The 
subsistence nets could be mesh size that are equipped to specifically catch 
king salmon whereas now the carmercial nets are set for sockeyes and its an 
incidental catch in the carmercial nets. But if they were to get a spec­
ific mesh size that would select the king salmon it would be extremely 
detrimental to the runs in the recreational fishery that go cn during June.

Number 213 Goll: One of the questions that has been posed to me
as chairman and I think to sore of the committee members as well has been 
whether or not the threat to sport fishing is a serious as it is described. 
But your comments suggest to me, and you are probably the most experienced 
in the sport fish industry present at this meeting today. We don't have 
the representative frcm the department, division of sport fish, so frcm 
your carments I gather that the tlireat to sport fishing is very real and 
significant and one way or another: something that really should be dealt 
with before this simmer season coimences. Is that a correct understanding 
of your position?

Bonney: Yes, it certainly is. The potential is one 
that we can't really live with. We don't knew what wall happen, but the 
potential is there for the very worst scenario that you could think of.
And one of the worst ones I can think, of is when you have the large urban 
area of Anchorage sitting here is bo have the subsistence f i s h e r y . .right in 
so that it would have to have the recreational fishery shut off. That's 
the worst possible thing that could happen and the potential is very 
definitely there. Whether it would happen or not, is another story.



That's why we have to buy scire tiire to start finding cut where we are in 
this situation.

Goll: Thank you very much.

Number 241 Gamer: I think that ccnment sort of summarizes the
position that the board took in our resolution. Our concern is that it's 
unclear what kind of regulatory restrictions we can impose on custcmary and 
traditional subsistence users. If the worst case situation is correct, if 
Madison requires us to allow bag limits that are custcmary and traditional, 
if Madison does not allow us an overall quota on these r.’.sheries then these 
kinds of impacts are very likely. It has the potential to remove the 
ability of*the board to balance the interests of each of these groups.

Spengler: If there are any more questions about Cook
Inlet, maybe this is the time to take them before we move on to the Copper 
River situation.

Number 259 Stewart: Mr. Chairman, maybe to make one thing a
little more clear before we go into the Copper River, I spoke to you about 
petitions earlier. The question that board is having to deal with at this 
meeting and that the department will have to deal with throughout the
summer is if someone walks in this summer with a petition to open a
subsistence fishery in Knik, for instance, the department is struggling 
with whether or not that would have to be done instantly. During the time
that the beards were dealing with applying the subsistence law in Cook
Inlet, we received a great deal of testimony frcm people who had fished in 
various parts of Cook Inlet in the past with subsistence gill nets. One of 
those areas was Knik, another area was Eklutna. Virtually the records the 
board has behind it includes almost every place in Cook Inlet that was 
accessible. Perhaps Larri could speak to whether or not we would be in the 
position of having to authorize fisheries all surmer long on demand.

Spengler: It is fairly clear frcm Madison that if a
custcmary and traditional use has occurred it doesn't matter whether it's 
in a rural area or not and the board is mandated by the law to authorize
that unless there's a biolog:• problem and the sport and commercial
fishery have been closed. So, given the record that the board has in Cock 
Inlet, a very thorough record, that indeed subsistence fishing has existed 
everywhere, basically. There would be practically no legal excuse not to 
grant those petitions as they came in and open fisheries throughout the 
summer and make any necessary adjustments in sport and commercial 
fisheries. Are there any further comments on Cook Inlet or questions from 
Juneau?

Number 289 Florey: As I earlier stated, depending upon the
extent in Cook Inlet, we would have to open fisheries those limited number 
stocks both earlier in the summer and late in the summer new under the 
management plan are primarily recreational uses we feel would probably be 
the ones most impacted. That is nc the case in the Copper River. It's a 
total reversal of that situation. Eh the Copper River we have an extensive 
gill net fishery that rperates in salt water at the mouth of the river then 
almost two to three weeks delay time until we get to Chitina where we have 
a large dip net fishery which we last year defined as a personal use



fishery. And also a subsistence -ishwheel fishery. Under cur 
interpretation, or my understanding or as it's been told to rre, now we have 
a subsistence fishery as ic used to be in the Upper Copper River cpen to 
any resident who wants to. Under the current bag limits, which have been 
established by the board, if we did not have a lid on that, it could be a 
major impact trying to ensure that we could get enough fish through the 
carmercial fishery, well, we could do it t?lily enough, close the” 
carmercial fishery, not kncwing how many people we were going to have show 
up at Chitina two weeks later. We struggled with this and have struggled 
with it for years. We come up with a plan the last two years that has 
worked quite well. New we have a quota for the old personal use fishery in 
the neighborhood of 60,000 sockeye salmon. The highest number that that 
fishery took prior to the new plan was about double that in the 
neighborhood of 120,000. We do not know hoi'/ many people would show up, but 
given we had to give them an opportunity at current bag limits it would be 
very difficult to manage the Copper River carmercial fishery to ensure 
those numbers would escapa. First of all, our biological goals, by stock, 
second of all the subsistence fishery in the Chitina area frcm Chitina al 1 
the way up to Salana and thirdly then to provide for the Copper River 
fishery on the flats. One of the major problems we have is that although 
the Upper Copper River is a large component of that system it only contrib­
utes, or it has in the last few years, about 50% of the returning sockeye 
to the Copper River, the other being the Delta stock which do not have and 
have not had any fishery other than a carmercial fishery on them to any 
extent. So we would have to forego a rather large portion of the harvest 
for the carmercial fishermen on the Delta stocks to ensure we would have 
enough fish upriver for the subsistence users. It would be extremely 
difficult management situation, not impossible.

Number 333 Gamer: Just to make it clear it's my impression that
there's no other opportunity to harvest those Delta stocks. The only 
opportunity that we have is as they come in mixed with the upriver stock.

Florey: Yes, John that is correct. Only with the net
fishery at the r~iuth of the river there is no other opportunity to harvest. 
Delta stock.

Beth Stewart: Ken, at the time the board was dealing
with the Copper River ’ind the Chitina personal use or subsistence fishery 
there were a lot of questions about being able to know how many fish were 
caning out of that upper river harvest. Kncwing exactly what the subsis­
tence take is during the sunmer, maybe you could speak to that a little 
bit.

Florey: Yes, Beth, are you saying what's th~ upriver
ccmpcnent in the carmercial fishery is? I don't quite understand your 
question.

Stewart: I'm sorry Mr. Chairman. No, what the actual
take is by subsistence fishermen, monitoring uhat catch.

Florey: Well, under the plan that we implemented this
last year we set the days of the week that they could fish depending upon 
what our predetermined quota for that we ok would be and the fact that they



king salmon fishing. It's not a large stock, we're only talking anywhere 
from 10-15,000 king salmon. We could have an impact there and we would 
have to probably have to curtail the sport fishing in the Naknek River, but 
for sockeye, I don't anticipate any problem.

Spengler: Any questions on the Naknek fishery or any
comments by anyone else here before we move on to Angcon?

Number 428 Bob Clasby: For southeastern Alaska, there are only
two subsistence coho fisheries. That's one at Klukwan and the other one is 
in Angoon. The one in Angoon was opened by the board at its December 1980 
meeting was restricted only to residents of Angoon. With Madison decision 
that fishery would new have to be open to all, I assume 12-month, Alaska 
residents. Certainly if my memory serves me right, the harvest level in 
the last year for Angoon has been around 1,000 or 2,000 coho salmon. The 
fishery takes place in Salt Lake and Mitchell Lake. Apparently that's also 
a very popular coho sportfishing area. I'd like to go back and say there's 
no way for us to even guess at what level of participation or harvest might 
cane out of that fishery with it being opened to all Alaska residents. 
Because I think I mentioned before, except for Klukwan, there have been no 
subsistence coho fisheries allowed in Southeast. So, you don't have any 
past harvest data to even guess at. If one does get an increase in that 
harvest above probably the 2-4,000 level, it's probably going to result in 
closures to the sports fishery in that Salt Lake-Mitchell Bay area. The 
other harvesters on those stocks, of course, are primarily the hand troll 
fish fishery. Primarily the troll fishery cn the inside that fishery 
occurs before the subsistence fishery so there'd be no time to react and 
make closures on that troll fishery ...probably to substantially increase 
the amount of coho moving in to Mitchell Bay. One would make the 
assumption if you carry the scenario that the fishery has to be open to all 
Alaska residents into the future and the harvest levels increase, it's 
going to mean reductions to the troll harvest. And of course that's 
probably going to have a very significant impact on the residents of Angoon 
also, because I think as far as cash income to that community, they are 
very heavily dependent on that hand/troll catch. I think that's about all 
I have to say on it if there's any questions frcm the committee members.

Number 478 Spengler: We will not go into detail about the
Illiama-Lake Clark fishery which has a similar restriction as the Naknek 
fishery did, which is that currently only residents of Illiama-Lake Clark 
drainages can fish in those drainages and ionder Madison those would have to 
be opened to everyone. Also, in trying to give you a sense of the impact, 
it has been impossible to predict where as Beth Stewart mentioned in Cook 
Inlet, but in other places throughout the state people may petition to open 
areas which formerly had been closed and now the brjud will not be able to 
refuse to open them based on any criteria of ruralness or other concepts. 
For example, most of the road systems in the larger Southeast communities 
are closed currently to subsistence fishing and if petitions are received, 
those would probably have to be opened. I believe we're basically conclud­
ed with the Anchorage portion of the presentation. Ron Jolin, chairman of 
the joint board has a few concluding remarks and then we'll turn it back to 
Jim Ayers.



Number 493 Jolin: Thank you Larri. I really don't have an awful
let to put in at the conclusion of this meeting. I think I brought most of
it up when we started. The crux is that the boards feel that we need the 
flexibility that we had prior to the Madison decision in order to regulate. 
In order to regulate our fisheries and game issues. We feel now that cur 
hands are somewhat tied and we're really unsure what might happen in the 
following year. So, if we can get back to that position, it would certain­
ly help the beards to do their job.

Number 509 Ayers: Do you have any further comments in Anchorage,
Larri, or Ron or anyone else there? (none)

Number 511 Rep. Fuller: I think most people are aware, but or.
the 25th and 26th the Resources Caimittee will be having an informational 
hearing on HB 288. At that time we're going to ask to have nets open 
throughout the state so that people can be informed of what's going on.
This is an informational hearing. Then after these hearings we're going to 
cpen it up throughout the state for people to participate in it. I just 
want to make everybody aware of that. I don't know whether Ron Jolin will 
be available on the 25th or not, because I knew we're getting ready to 
adjourn, but I wanted everyone to know about it. Thank you, Mr. Chairman.

Goll: Thank vcu very much Rep. Fuller. I'd like also
to assure people that this would be a good opportunity to Resources hearing 
to follow this issue as we move it through the House. Mr. Ayers?

Number 553 Ayers: Thank you Mr. Chairman. I will be brief in my
concluding remarks. There have been a variety of rumors and comments 
regarding the effects of Madison and what we are trying to do, as I men­
tioned earlier, is work with you in a cooperative spirit to provide you the 
information and the framework that will allow you to take immediate action 
to return regulatory jurisdiction to the boards. Our effort and the 
governor's bill, HB 288, is focused on restoring harmony in the use of cur 
fish and wildlife resources. Let me also say that that bill is basic and 
thorough in renewing a system that has been working. You've heard today 
frcm. a variety of people talking about the Madison decision and the poten­
tial impacts and a plea for your assistance to restore that harmony. They 
have respectfully, but strongly, requested your assistance and guidance in 
restoring sufficient regulatory flexibility to the boards that will ensure 
all Alaskans that they are provided fair and reasonable access to our fish 
and game populations. Anything we can do Mr. Chairman, to assist you in 
moving this bill and restoring that harmony, we are at your pleasure.
Thank you very much for this opportunity as well as the members in ccming 
forward. We are available. Thank you.

Number 569 Goll: Thank you very much Mr. Ayers, and all of you
in Anchorage. It's really a favor to us that you come forward and p r o v i d e d  
us with this information and we're very grateful and hope the people 
gathered here today have benefited frcm your presentation.

I'd like at this time to read a letter which I'd like 
to send to the House Resources Committee. The letter basically restates 
seme of the comments made today and asks for expedient action in locking 
for a solution to these problems. It does not recommend specific action,



but simply asks that the Resources Committee move as rapidly as they can to 
get the issue solved. I'd like to read the letter for the record at this 
time and seek unanimous consent from the members of the carmittee. Also
other members of the Legislature who wish to sign on the letter are cer­
tainly invited to do so.

"The Madison decision by the Alaska Supreme Court on 
subsistence has the potential of seriously disrupting the management of 
Alaska's fish and wildlife resources. According to testimony before the 
Special Commit‘ on Fisheries, the Madison decision could f c c e  radical 
shifts in established patterns of resource allocation, upsetting the 
carefully balanced approach to fish and game management achieved in recent 
years.

The Fisheries COnmittee received testimony on the
Madiscn decision frcm the Department of Law, Department of Fish and Game
and chairman of the Joint Boards of Fisheries and Game. Although the 
state's fish and wildlife managers are still in the process of developing 
specific management strategies responsive to Madison, this much is clear:

1) Sport and carmercial fishing in Cook Inlet may 
have be cut back to accomodate anticipated increases in non-comercial 
net fishing.

2) The commercial drift net fishery in Prince William 
Sound may have to be sharply restricted to provide increased dip-netting 
opportunities in the Copper River.

3) Many of Alaska' big game guides may be forced cut 
of business because of major decreases in non-resident hunting activities.

The members of the Special Committee on Fisheries 
believe that the subsistence issue must be addressed by the Legislature in 
a prompt but thorough manner. The canmittee respectfully requests the 
Rpsources Committee to take all possible steps to address this critical 
is:sue in a manner providing for action by the Legislature in the remaining 
weeks of the Legislative session."

I would ask unanimous consent frcm the members that I 
submit this letter to House Resources. Rep. Hurley...

Number 614 Rep. Hurley has moved the letter and asked unanimous
consent. Are there any objections. Hearing none, then we will send this 
letter to House Resources today and distribute it to members of the Legis­
lature and members of the public. I thank you.

I have a couple of brief announcements before we 
adjourn. Number one, I'd like to state that the next meeting of the House 
Fisheries Conmittee will be held at 4:30 p.m. on Friday a weak from 
tomorrow. If any member has a problem with that. We will be getting in 
touch with you to firm up those arrangements.



(discussion of HESS cormittee schedule and the calen­
dar for the next meeting)

Number 621 I'd also like to just take a moment to express in
behalf of the ccnmittee cur grave sadness at the passing of Mr. Jchn Clark 
who was the director of the habitat divisicn and one of the most dedicated 
and competent public servants I've ever met. And I'd like to just say in 
behalf of the ccnmittee, we would like to extend cur sympathies to Mrs. 
Clark and recognize his contribution to the state.

Rep. Hurley:' In that regard, I believe that I'd like 
the minutes to reflect the contribution of the late Senator A1 Owen who 
appeared before this ccnmittee just one month ago. And who died last week 
in Kodiak.

Number 670 Goll: Let the record shew that we recognize the
passing of this Alaskan and his great contribution to the state. It's 
certainly been a tragic weak and I hope that with this meeting will go cn 
the upward crack. Once again thank you all for attending today. This 
meeting of the Special Cormittee on Fisheries is adjourned, the time is 
10:11 a.m.



FLOOR SPEECH BY 

THE HOUSE SPECIAL COMMITTEE ON FISHERIES CHAIRMAN
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REPRESENTATIVE
PETER GOLL

POUCH V 
JUNEAU. ALASKA 996 

(907 ) * 63-4 923

S  t  a  t  E  o f  A l a s k a

HQUSt Or. REPRESENTATIVES

A L A S K A ' S  S P ORT AND C O M M E R C I A L  FISHERMEN, BIG GA M E  GUIDES AND 
R U R A L  S U B S I S T E N C E  USERS A R E  F A C I N G  A  CR I S I S  OF M A J O R  
P R O P O R T I O N S  TH A T  M A Y  ONCE A G A I N  D I V I D E  T H E  R E S I DENTS OF THIS 
G R E A T  LAND.

OF COURSE, I'M R E F E R R I N G  T O  THE RECENT STATE SUPREME COURT 
D E C I S I O N  ON FISH AND GA M E  A L LOCATION. T W O  W E E K S  AGO, THE 
C O U R T  RULED IN WHAT HAS B E C O M E  K N O W N  AS THE M A D I S O N  CA S E  TH A T  
FI S H E R I E S  M A N A G E R S  C A N N O T  P R I O R I T I Z E  A M O N G  R URAL AND U R BAN 
S U B S I S T E N C E  USERS U N TIL A L L  O T H E R  USES OF- FI S H  AND W I L D L I F E  
ARE ELIMINATED.

THE I M P L I C A T I O N S  OF THIS D E C I S I O N  CAN BE FAR-REACHING. IF WE 
TH E  L E G I S L A T U R E  DO NOT A C T  W I T H  C A R E F U L  DISPATCH, THE 
D E C I S I O N  COULD CRE A T E  .MAJOR P R OBLEMS F O R  ALASKA.

WE  K N O W  TH A T  T H E  D E C I S I O N  COULD HA V E  C H A O T I C  RESULTS FOR FISH 
A N D  G A M E  MANAGEMENT, AND C OULD S E R V E  T O  PIT A L A S K A N  A G A I N S T  
ALASKAN. I T H INK T H E S E  PROBLEMS C A N  A N D  SHOULD BE AVOIDED.

THE C O U R T  HAS RULED IN M A D I S O N  T H A T  U N D E R  EX I S T I N G  LAW, THE 
BOARDS CAN N E I T H E R  A L L O C A T E  A M O N G  S U B S I S T E N C E  USERS 
(INCLUDING THE PE R S O N A L  USERS) N O R  L I M I T  S U B S I S T E N C E  USES 
U NTIL A L L  O T H E R  USES HAVE BEEN ELIMINATED. W H I L E  THE C O N CEPT 
T H A T  EVERY A L A S K A N  IS A  S U B S I S T E N C E  U S E R  M A Y  SOUND A T T R A C T I V E  
ON ITS FACE, LET'S A N A L Y Z E  W H A T  THIS M E A N S  IN APPLICATION.

P R I O R  TO MADISON, THE B O ARD OF F I S H E R I E S  R E S T RICTED 
S U B S I S T E N C E  F I S HING T O  T H R E E  S MALL R U R A L  C O M M U N I T I E S  W H I C H  
TO O K  R E L A T I V E L Y  SMALL A M O U N T S  OF SALMON. HOWEVER, THE BOARD 
OF F I S H E R I E S  HAS D O C U M E N T E D  H I S T O R I C  NET F I S H E R I E S  FOR KING, 
CO H O  AND SOCK E Y E  SALMON F R O M  K A C H E M A K  B A Y  T O  KNIK A R M  AND ON 
THE W E S T  SIDE OF COOK INLET. A C C O R D I N G  T O  THE DEPARTMENTS OF 
L A W  AND FI S H  AND GAME, THE BOARD OF F I S H E R I E S  MU S T  N O W  
PROVIDE F O R  S U B S I S T E N C E  N E T  F I S H E R I E S  IN T H O S E  LOCATIONS F O R  
AL L  A L A S K A  RESIDENTS W H O  D E S I R E  TO  TAKE FI S H  FOR T H E I R  
PER S O N A L  USE. U N D E R  THE C O U R T ' S  I N T E R P R E T A T I O N  OF E X I S T I N G  
STATUTES, THIS P RIORITY F I S H I N G  EFFORT W I L L  DIS P L A C E  THE 
SPORT AND C O M M E R C I A L  FISHERIES, A N D  P R O B A B L Y  LEAD TO D R A STIC 
CU T B A C K S  FOR SPORT F I S H E R M E N  AND S I G N I F I C A N T  REDUCTIONS IN 
THE C A T CHES OF C O M M E R C I A L  USERS.



M A D I S O N  A L S O  COULD C A U S E  S U B S T A N T I A L  D I S P L A C E M E N T S  IN THE 
C O P P E R  R I VER SALMON FISHERY. LAST YEAR, FISH A N D  G A M E  ISSUED 
562 S U B S I S T E N C E  PERMITS T O  W A T E R S H E D  R E S I D E N T S  AND 5,328 
P E R S O N A L  USE F I S H I N G  PERMITS TO O T H E R  ALASKANS. A L S O  
A C C O M M O D A T E D  W E R E  T H E  SPORT F I S H E R Y  AND THE C O M M E R C I A L  
F I S H E R Y  A T  THE M O U T H  OF THE C O P P E R  R I V E R  W H I C H  IS THE 
M A I N S T A Y  OF THE PRI N C E  W I L L I A M  SOUND ECONOMY. U N D E R  MADISON, 
TH E  P E R S O N A L  USE D I P N E T T E R S  ARE C O N S I D E R E D  S U B S I S T E N C E  USERS 
A N D  MU S T  B E  G IVEN T H E  S U B S I S T E N C E  P R I O R I T Y  OVER C O M M E R C I A L  
AND S P ORT FISHERMEN. A C C O R D I N G  T O  F I S H  AND GAME, THE 
C O M M E R C I A L  FISH E R Y  P R O B A B L Y  W O ULD HAVE T O  BE CUT BACK 
S U B S T A N T I A L L Y  O R  E V E N  ELIMINATED.

TH E  IMPACT OF M A D I S O N  W O N ' T  BE L I M I T E D  T O . T H E  SALMON 
FISHERIES, HOWEVER. T H E  D E P A R T M E N T  OF F I S H  AND G A M E  REPORTS 
T H A T  THE C O URT R U L I N G  P R O B A B L Y  WI L L  PUT M O S T  OR  ALL OF THE 
S T A TE'S BIG GAME GU I D E S  OUT OF BUSINESS. THE G R O W I N G  G U I D I N G  
A N D  R E C R E A T I O N  I N D USTRIES W HICH DE P E N D  UPON OUT OF STATE 
USERS OF A L A S K A  FI S H  A N D  GAME CAN B E  C R I P P L E D  B Y  THIS 
DECISION. I REGRET T H A T  IN TERMS OF PROBLEMS, T H E S E  IMPACTS 
M A Y  R E P R E S E N T  ONLY THE TIP OF THE ICEBERG.

H I S T O R Y  SHOWS T H A T  T H E S E  S I T UATIONS C A N  BE V E R Y  D I V I S I V E  AND 
C A N  C A U S E  S I G N I F I C A N T  DISRUP T I O N S  IN T H E  P R I M A R Y  L I V E L I H O O D S  
OF T H O U S A N D S  OF ALASKANS.

IN A D D I T I O N  TO U P S E T T I N G  THE D E L I C A T E L Y  BAL A N C E D  A L L O C A T I O N S  
A M O N G  USERS OF A L A S K A ' S  FISH AND W I L D L I F E  RESOURCES, THE 
C O U R T  D E C I S I O N  RAISES THE S P E C T E R  OF F E D E R A L  M A N A G E M E N T  OF 
O U R  FISH A N D  GAME. T H E  D E P A R T M E N T  OF L A W  REPORTS T H A T  THE 
M A D I S O N  R U L I N G  P R O B A B L Y  PUTS A L A S K A  OUT OF C O M P L I A N C E  WITH 
T H E  P R O VISIONS OF A N I L C A  W H I C H  GIVES S U B S I S T E N C E  PRI O R I T I E S  
IN FI S H  AND W I L D L I F E  M A N A G E M E N T  TO R U R A L  RESIDENTS.

G O V E R N O R  SHEFFIELD HAS P ROMISED TO I N T R O D U C E  L E G I S L A T I O N  
E ARLY NE X T  W E E K  T H A T  W OULD RET U R N  F I S H  A N D  W I L D L I F E  
M A N A G E M E N T  TO THE B A L A N C E  ACH I E V E D  P R I O R  TO THE M A D I S O N  
RULING. AS W E  C O N S I D E R  T H E  BILL AND A T T E M P T  T O  R E S O L V E  THE 
P ROBLEMS C R E A T E D  BY MADISON, THE L E G I S L A T U R E  M U S T  KE E P  TOO 
TH I N G S  V E R Y  F I R M L Y  IN MIND:

FIRST, S U B S I S T E N C E  F I S H I N G  AND H U N T I N G  A C T I V I T I E S  REPRE S E N T  
T H E  P R I M A R Y  E CONOMIC S Y S T E M  OF OUR R U RAL AREAS. A L A S K A N S  
R E C O G N I Z E D  THAT R E A L I T Y  W H E N  TH E Y  V O T E D  SO O V E R W H E L M I N G L Y  TWO 
YEARS A G O  TO  RETAIN T H E  STATE'S S U B S I S T E N C E  PRIORITY.



SECONDLY, THE BOARDS OF FISHERIES A N D  GAME HAD A C C O M P L I S H E D  
A N  A D M I R A B L E  JOB IN PROVI D I N G  FOR T H E  NEEDS OF URBAN AND 
R U R A L  A L A S K A N S  P R I O R  TO THE M A D I S O N  CASE. D I S R U P T I O N  OF THIS 
B A L A N C E  W I L L  LEAD TO M A J O R  S U F F ERING BY ALL RE S O U R C E  USING 
GROUPS: GUIDES, SPORTSMEN, PERSONAL, COMMERCIAL, AND 
S U B S I S T E N C E  USERS ALIKE. G O V E R N O R  S H E F F I E L D ' S  L E G I S L A T I O N  
W O U L D  R E S T O R E  T H A T  BALANCE.

IT IS O U R  JOB IN THE C O M I N G  WEEKS T O  C A R E F U L L Y  W E I G H  THE 
N E EDS OF P R E S E N T  AND F U T U R E  G E N E R A T I O N S  OF A L ASKANS IN THE 
M A N A G E M E N T  OF FISH A N D  GAME. LET US STRIVE TO RETAIN C O N TROL 
O V E R  O U R  M O S T  C R I T I C A L  OF N A T URAL R E S O U R C E S  IN A M A N N E R  THAT 
P R O T E C T S  THE RIGHTS A N D  LIVELIHOODS OF R U RAL AND U RBAN 
ALASKA.



MEMORANDA FROM THE 

ALASKA DEPARTMENT OF FISH & GAME
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Public Com m unications 
Box 3 - 2000

Don W. Co llinsw orth , Comm issioner

Alaska Department of Fish &Game

Boards o f  F i s h e r i e s  and G a m e  to Discuss Madiscr.

J U N E A U — The B o a r d  of F i s h e r i e s  w i l l  take public t e s t i m o n y  on 

M a r c h  25, 1985 d u r i n g  its sp r i n g  meeting in A n c h o r a g e

r e g a r d i n g  i m p a c t s  of the re c e n t  Madison d e c i s i o n .  On 

F e b r u a r y  22 t h e  A l a s k a  S u p r e m e  C o urt h a n d e d  down its 

d e c i s i o n  on M a d i s o n  vs. A D F & G , reversing l o w e r  c o u r t  

d e c i s i o n s  on t h e  b o a r d ' s  i n t e r p r e t a t i o n  and a p p l i c a t i o n  of 

A l a s k a ' s  1978 s u b s i s t e n c e  law. A l t h o u g h  the c o u r t  ca s e  was 

b r o u g h t  by C o o k  I n l e t  fis h e r m e n ,  the dec i s i o n  a f f e c t s  the 

B o a r d  of F i s h e r i e s  and B o a r d  of G a m e s  i n t e r p r e t a t i o n  of the 

1978 s u b s i s t e n c e  law in all of the state's s u b s i s t e n c e  

regulations.

The boards h a d  i n t e r p r e t e d  the 1978 law as a m a n d a t e  to 

p r o t e c t  c u s t o m a r y  and t r a d i t i o n a l  uses of f i s h  by rural 

Alaskans. T h i s  i n t e r p r e t a t i o n  w a s  c o n s i s t e n t  w i t h  the 

s t a n dards set out in A l a s k a  N a t i o n a l  I n t e r e s t  L a nds 

C o n s e r v a t i o n  A c t .

F O R  IMMEDIATE R E L E A S E M A R C H  21, 1985

-MORE-
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The A l a s k a  S u p reme Court h e l d  that the b o a rd's 

i n t e r p r e t a t i o n  was incorrect, and said that u n der the 

c u r r e n t  statute the b o a r d  must a l l o w  all A l a s k a n s  to 

p a r t i c i p a t e  in s u b s i s t e n c e  fisheries, unl e s s  fish stocks 

have d e clined to the p oint that c o m m e r c i a l  and sport 

fisheries have be e n  eliminated. Unless the statute is 

a m e nded m a n y  of the b o a r d ' s  regula t i o n s  wi l l  need revision.

A t  a minimum, the court's ruling a p p a r e n t l y  means that 

the board m u s t  r e c o m m e n d  a r e g u latory plan for the 1985 

f i s hing season. It is u n c l e a r  w h e t h e r  the board will be 

asked to r e authorize every subsi s t e n c e  net fishery w h i c h  

existed, but b o a r d  records indicate that this could include 

set net fisheries on king, sockeye and coho on the the east 

and w e s t  sides of Co o k  Inlet. The b o a r d  m a y  also have to 

e x a m i n e  s u bsistence salmon fishing regulations for the 

C o p p e r  River, N a k n e k — Kvichak, Lake I l i a m n a — Lake Clark, 

Angoon, and o t her areas.

D e p a r t m e n t  of L a w  rev i e w e d  the M a d i s o n  de c i s i o n  for the 

E o a r d  of Fishe r i e s  and the B o a r d  of Game du r i n g  their joint 

m e e t i n g  M a r c h  18, 1985, at the C a p t a i n  Cook Hotel in

A nchorage. This gave the bo a r d s  an o p p o r t u n i t y  to discuss 

the r e g u l a t o r y  impacts of the M a d i s o n  decision. A f t e r

-MORE-
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p u b l i c  t e s t i m o n y  on M a r c h  25, 1985 at the C a p t a i n  C o o k

Hotel, the B o a r d  of F i s h e r i e s  w i l l  d i s c u s s  p l a n s  for this 

s u m m e r ' s  fisheries. The B o a r d  of G a m e  m a y  ho l d  s i m i l a r

d i s c u s s i o n s  on A p r i l  2, 1985 (also at the C a p t a i n  C o o k  H otel 

in A n c h o r a g e ) .



MEMORANDUM State of Alaska
t o :  Ron Jolin, Chairman

Joint Boards of Fish and Game
d a t e :  March 15, 1985

F IL E  NO :

TELEPHONE NO: 465-4100

f r o m  Don W. Collin sv.orth 
Carmissioner
Department of Fish and Game

s u b j e c t : Management Issues
Arising Frcm the 
Madison Decision

INITIAL ASSESSMENT

As you requested, my staff has completed an initial assessment of the 
Madison decision's implications for fish and wildlife management. This 
memorandum uses the Cook Inlet, Naknek River, and Copper River fisheries 
as examples, but Madison also affects existing Board of Fisheries 
regulations for Angoon and Lake Iliamna-Lake Clark and existing Game 
Board regulations for permit hunts.

Although the Game Board has not applied the eight criteria in the same 
way the Board of Fisheries has, Department of Law has said that the Game 
Board may be unable to continue providing permit hunts restricted to 
particular connunities unless guided hunting and hunting by non-residents 
.have already been eliminated. Further the legal analysis concludes that 
ltodison may require the Game Board to discontinue non-state-resident and 
guided hunting for all permit hunts.

Department of Law and the management divisions are continuing to analyze 
Madison impacts and more information will be developed. However, this 
memorandum is intended to alert you to seme of the anticipated area 
impacts.

COOK INLET/KENAI RIVER/SUSITNA RIVER SALMON

Testimony and data presented to the Board of Fisheries indicate that 
within the last 20-30 years, almost every part of Cook Inlet, including 
Knik: Arm and Tumagain Arm, has been open to subsistence set-net fishing 
for salmon (Braund, 1980). The open season for fishing varied from 
location to location, as well as through time, but included the period 
May through September. Until 1978, 50 fathoms of net could be used in 
many areas. Species harvested in these set-net fisheries included 
primarily kings, sockeye, and coho.

As Anchorage and the Kenai Peninsula grew, subsistence salmon seasons 
were gradually restricted until only small areas remained open for very 
short periods with limited gear. Since 1980, subsistence fisheries have 
been authorized in very limited areas for residents of Tyonek, English 
Bay, and Port Graham only.

The impacts of the Madison decision on existing Cook Inlet fisheries 
depend on how many people decide to participate, and where and when they

10/79)
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fish, which makes it difficult for us to precisely assess immediate or 
long term effects. At a minimum, however, we would expect to see an 
increase in the gill net harvest of west side and Susitr.a River king 
salmon, since any Alaskan will be able to participate in the Tyonek 
district subsistence king fishery. This fishery begins in May, and has 
limits of 70 kings per household. Presently, this fishery is restricted 
to persons domiciled in Tyonek, and on average, 2,000 kings have been 
harvested annually.

Tt is impossible to predict how much new effort would occur, but any 
significant increase in this fishery will require compensating 
reductions in the expanding sport fishery of the Susitna drainage.
This, of course, would mean reductions in seasons, bag limits, or even 
closures of certain areas to fishing if the subsistence harvest grows 
substantially.

In addition, the Kenai Peninsula subsistence net fisheries which existed 
in the late 1970s, and which have been closed since 1980, may have to be 
reopened to all Alaskans. This would include set net fisheries on king, 
sockeye, and coho stocks which enter all of the Kenai Peninsula
drainages. King and coho stocks, which are already the focus of major
allocation conflicts between sport and commercial users, will now have
to be shared with another user group, which will have a priority.
Additional harvest restrictions on sport and commercial fisheries in 
Cook Inlet may have to be imposed either before the fishing season or 
in-season as we determine whether escapements are being achieved.

Because of recent regulatory constraints, past harvests are a poor
indicator of the potential demand for subsistence fishing in Cook Inlet. 
Further, recorded harvests probably underestimate the actual historical 
subsistence harvest due to inadequate catch reporting systems. If
accessible beach areas are opened to net fishing, we would expect a 
substantial interest, simi_^r to that in the Copper River dip net
fishery. One indicator of this demand is the fact that participation in 
the Cook Inlet subsistence fishery increased frcm less than 100 people 
to more than 1,300 between 1977 and 1980, before the Board adopted the 
regulations restricting subsistence use. An additional indicator of 
demand are the requests the Fisheries Board has received frcm people 
wanting to fish with nets in Knik Arm and other parts of Cook Inlet.

In an extreme scenario, the Board could be required by a court to 
authorize subsistence fishing wherever it has occurred in Cook Inlet, 
Tumagain Arm, and Knik Arm, throughout the summer, by ar • Alaskan. The 
Madison decision clearly states that sport and commercial uses must be 
eliminated before subsistence uses can be restricte .. Therefore, it 
seems unlikely that the Board or department could impose subsistence 
harvest limits or quotas to ensure that carmercial and sport uses could 
continue.

In sunwary, we see major demands being imposed upon the department for 
in-season monitoring and management of all harvests to ensure adequate 
escapements in Cook Inlet. We also see the potential for confusion and 
controversy over Cook Inlet salmon management escalating and making it 
more complex.
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NAKNEK RIVER SALMON

The Naknek River is currently open to subsistence fishing cnly by 
residents of the Naknek and Kvichak river drainages. This regulation 
was adopted in 1981 because of concern about growth in the Naknek 
subsistence salmon fisher/ by other Alaskans. Frcm 1976 to 1980, 
participation and king harvests in the Naknek subsistence fishery 
doubled as more people learned about the fishery and came to the 
Naknek-King Salmon area to take part in it.

The Board, local residents, and sport fishermen all became concerned 
that this growing harvest was beginning to affect the allocation of the 
Naknek River's limited king salmon stocks. By restricting the fishery 
to local residents, the Board of Fisheries was able to allow continued 
development of the Naknek sport fishery on kings, which has beccme 
increasingly significant to guides and transportation services. By 
creating a personal use sockeye fishery on the Naknek, the Board was 
able to accommodate non-local fishing demand and shift it to more 
abundant species.

The Madison decision appears to open the Naknek net subsistence fishery 
again to all residents of the state. If significant effort occurs, it 
seems quite likely that restrictions will have to be imposed on the 
sport fishery in order to ensure king salmon escapement.

COPPER RIVER/PRINCE WILLIAM SOUND SALMON

Historically, Copper River sockeye have been harvested by commercial 
fishermen in Prince William Sound, residents of the Copper Basin and 
other interior ccmmunities, as well as Fairbanks and Anchorage 
residents. With population growth and increased publicity, the Chitina 
dip net fishery grew dramatically; harvests more than tripled frcm 1980 
to 1983. Additionally, many urban dip net fishermen preferred to fish 
the early portion of the Copper River run, which posed potentially 
severe management problems for early run sockeye. About: 50 percent of 
the Copper River run passes through the commercial fishery district in 
the first two to three waeks of the season, which means any management 
decisions to restrict the fishery must be made on very short notice.

As subsistence harvests increased in the 1970s, the board began 
restricting fishwheel and dip net harvests in the Copper River. In 
1984, the board examined subsistence dip net and fishwheel fisheries in 
the Copper River. It authorized subsistence fishing for Copper Basin 
residents. Harvest by -the subsistence fishery was predicted to be 
approximately 20,000 salmon and individual bag limits could go as high 
as 500. The board then established a personal use fishery for people 
who did not reside in the communities identified as having subsistence 
uses. The personal use fishery had bag limits of 15 salmon for 
individuals and 30 for households. The total catch was limited to
60,000 sockeye plus twenty-five percent 'of any excess escapement. The 
in-river sport fishery was predicted to harvest approximately 5,000 
sockeye and the Prince William Sound commercial drift gill net fishery 
was managed to provide for these known harvest and escapement levels.
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Under Madison, the Fisheries Board may have difficulty in predicting 
harvest levels for the Copper River fishwheel and dip net fishery, due 
to uncertainty about how many people will participate and how manv fish 
they will take. Additional management problems are posed by the timing 
of the sockeye run and the heavy dip net harvest, which occurs on the 
early part of the run. These considerations seem to require more 
conservative management of the Prince William Sound carmercial fishery.

In surmnary, we see a number of ccmplex management issues arising frcm 
the Madison decision. Regulation specialists for Carmercial Fisheries 
and Game Divisions are presently identifying the specific regulatory 
options which the Boards could address for the upcoming season.
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S e p t e m b e r  6 , 1934

Mr. R o b e r t  W i l l a r d ,  C h a i r m a n  
L e g i s l a t i v e  A f f a i r s  C o m m i t t e e  
A l a s k a  N a t i v e  3 r o t h e r h o o d  
320 W e s t  W i l l o u g h b y  A v e n u e  
J u n e a u ,  A l a s k a  99801

D e a r  Mr. W i l l a r d :

T h a n k  y o u  for y o u r  A u g u s t  16, 1984, l e t t e r  r e g a r d i n g  the p e r­
sonal use f i s h i n g  c a t e g o r y .  I a m  p l e a s e d  to ha v e  this 
o p p o r t u n i t y  to h e l p  c l a r i f y  this c o pic for y o u r  s h a r e h o l d e r s ,  
d i n c e  y o u  p l a n  to run m y  r e s p o n s e s  in y c u r  n-'-wsiecter, p e r h a p s  
it w o u l d  be b e s t  to a n s w e r  the q u e s t i o n s  in the o r d e r  y o u  p r e­
sented.

1. B e f o r e  1973, " s u b s i s t e n c e  fishing" w a s  d e f i n e d  as f i s h i n g  
w i t h  a n e t  for p e r s o n a l  use, a n d  ’’sport  fishing" w a s  
d e f i n e d  nr. f i s h i n g  wi eh rod and reel for p e r s o n a l  use. 
Thus, the d i f f e r e n c e  b e t w e e n  " s u b s i s t e n c e "  a n d  "sport" 
f i s h i n g  w a s  b a s e d  on the type o f  g e a r  used.

A f t e r  the s t a t e  s u b s i s t e n c e  law w a s  p a s s e d  in 1978, s u b­
si s t e n c e  f i s h i n g  w a s  d e f i n e d  d i f f e r e n t l y .  It w a s  no 
l o n g e r  d e f i n e d  in t e r m s  of " p e r s o n a l  use," b u t  rather, in 
t e rms of " s u b s i s t e n c e  u s e s .” In 1973, the l e g i s l a t u r e  
al s o  e n a c t e d  a d e f i n i t i o n  of s u b s i s t e n c e  uses w h i c h  h i n a e d

Th e  o t h e r  i m p o r t a n t  c h a n g e  b r o u g h t  a b o u t  by the ^ t ate s u b­
si s t e n c e  law w a s  t h a t  b e f o r e  1973, cne B o a r d  of F i s h e r i e s  
c o u l d  a u t h o r i z e  s u b s i s t e n c e  f i s h e r i e s  at its d i s c r e t i o n .  
S i n c e  1973 , the b o a r d  has beer, r e q u i r e d  to a u t h o r i z e  s u b­
siste n c e 1 f i s h i n g  if s u b s i s t e n c e  uses h a v e  Leer, a s s o c i a t e d  
w i t h  a p a r t i c u l a r  fish stock, u n l e s s  the s u s t a i n e d  y i e l d  
of t h a t  s t o c k  w o u l d  be j e o p a r d i z e d  by fishing. A d d i t i o n­
ally, if f i s h i n g  m u s t  be r e s t r i c t e d  to p r o t e c t  a c e r t a i n  
fi s h  stock, sport, c o m m e r c i a l ,  a n d  p e r s o n a l  use f i s h e r i e s  
m u s t  be  c u r t a i l e d  b e f o r e  the s u b s i s t e n c e  h a r v e s t  c o u l d  be 
c u t  b a c k .

As the B o a r d s  of F i s h e r i e s  a n d  G a m e  b e g a n  to i m p l e m e n t  the 
s u b s i s t e n c e  law, they d e v e l o p e d  5 .'.AC 9 9 . 3 1 0  —  a r e g u­
lati o n  w h i c h  i n t e r p r e t s  the eta~ T h i s  r e g u l a t i o n
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c o n t a i n s  elgr.t c r i t e r i a  by .vr.icn s u b s i s t e n c e  u s e s  c a n  bo 
i d e n t i f i e d .

W h e n  the b o a r d  e x a m i n e s  s a l m o n  u s e s  in a p a r t i c u l a r  area, 
at l o c k s  at t h ese e i g h t  c r i t e r i a  to d e t e r m i n e  w h e t h e r  c o m­
m u n i t i e s  or a r e a s  d e m o n s t r a t e  s u b s i s t e n c e  uses. If 
s u b s i s t e n o e  uses are found, tr.en the b o a r d  autr.orizes 
s u b s i s t e n c e  f a s h i n n . In some c a s e s ,  c o m m u n i t i e s  o r  a r e a s  
w h i c h  h a d  f a s h e d  a p a r t i c u l a r  s t o c k  of s a l m o n  d i d  not 
q u a l i f y  u n d e r  the e i g h t  c r i t e r i a ,  g e n e r a l l y  b e c a u s e  t h e i r  
use of the s a l m o n  c o u l d  n o t  b e  c a l l e d  " c u s t o m a r y  a n d  
t r a d i t i o n a l . "  N e i t h e r  c o u l d  t h e s e  us e s  be c l a s s i f i e d  as 
sp ort f i s h e r i e s  s i n c e  the p r i m a r y  g e a r  type w a s  nets 
r a t h e r  than rods a n d  reels.

T h u s  the b o a r d  had to find a* 'new" c ategory of f i s h i n g  for 
those w h o  had p r e v i o u s l y  f i s h e d  u n d e r  the s u b s i s t e n c e  
c a t e g o r y  b u t  c o u l d  not •or.tinuo to d o  so. T h e  " p e r s o n a  
use" c a t e g o r y  w a s  e s t a b l i s h e d  to rem e d y  thin p roblem, 
n e r s o n a i  u s e  f i s h i n g  r e g u l a t i o n s  m a y  be found m  5 A A C  77. 
r.his c a t e g o r y  s i m p l y  p r o v i d e s  c o n t i n u e d  a c c e s s  to f i s h e r y  
r e s o u r c e s  for t h e s e  w h o s e  uses do n e t  m e e t  the light 
c r i t e r i a  a n d  c a n n o t  be c l a s s i f i e d  as c o m m e r c i a l  cr score.

.  *

i ■»
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’er h a p s  the C o p p e r  R i v e r  s a l m o n  f i s h e r i e s  can p r o v i d e  a 
u s e f u l  e x a m p l e .  In F e b r u a r y  1984, the B o a r d  of F i s h e r i e s  
e x a m i n e d  the us e s  of s a l m o n  in the C o p p e r  River. The 
b e a r d  d e t e r m i n e d  that u n d e r  the e i g h t  c r i t e r i a  s u b s i s t e n c e  
.ises c o u l d  be found in the r o m m u n i t i e s  of the C o p p e r  R i v e r  
B a s i n  a n d  five o t h e r  n e a r b y  c o m m u n i t i e s .  T h e  b o a r d  th e n  
a u t h o r i s e d  a s u b s i s t e n c e  f i s h e r y  for the i n d i v i d u a l s  
.iv i n g  in t h e s e  areas. H o w e v e r ,  this f i n d i n g  m e a n t  that a 
large n u m b e r  of p e o p l e ,  p r i m a r i l y  fr o m  F a i r b a n k s  and 
A n c h o r a g e ,  w h o  had b e e n  ao l a  to d i p  n e t  or u s e  f i s h w h e e l s  
tor C o p p e r  R i v e r  saim.cn, no l o n g e r  q u a l i f i e d  for s u b s i s­
tence  f i s h i n g  per m i t s .  In o r d e r  to t r e a t  t h o s e  p e o p l e  
fairly a n c  not e x c l u d e  th e m  e n t i r e l y  f r o m  a f i s h e r y  
r e s o u r c e  w h i c h  they had h a r v e s t e d  for m a n y  years, b u t  n o t  
by d e f i n i t i o n  c u s t o m a r i l y  >r t r a d i t i o n a l l y ,  the h o a r d  
a u t h o r i s e d  a p e r s o n a l  u s e  f i s h e r y  for t h o s e  p e o p l e  w n o  do 
tor. live in the C o p p e r  b a s i n  o r  the five n e a r b y  c o m m u n i -  
t las.

S u b s i s t e n c e  f i s h e r m e n  n e e d  not be c o n c e r n e d  t h a t  the p e r­
sonal use f i s h e r y  c a t e g o r y  w i l l  j e o p a r d i s e  s u b s i s t e n c e  
f i s h i n g  by e s t a b l i s h i n g  a n e w  u s e r  gr o u p .  As y o u  c a n  see 
from the a n s w e r  above, p e r s o n a l  use f i s h e r i e s  are nor. 
r e a l l y  new. T h e y  are e s s e n t i a l l y  f i s h e r i e s  that u s e d  to 
be c a l l e d  s u b s i s t e n c e  b e f o r e  the 1978 law.

O n l y  s u b s i s t e n c e  f i s h e r i e s  h a v e  a s t a t u t o r y  p r i o r i t y .  
P e r s o n a l  use, sport, a n d  c o m m e r c i a l  f i s h e r i e s  h a v e  no
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s t a t u t o r y  p r i o r i t y .  It is up to the b o a r d  to a l l o c a t e
r e a s o n a b l y  b e t w e e n  t h e s e  t h ree c a t e g o r i e s .

4. So far the F i s n e r i e s  B o a r d  has e s t a b l i s h e d  p e r s o n a l  use 
s a l m o n  f i s h e r i e s  for the C o p p e r  River, C o o k  Inlet, a n d  
B r i s t o l  Bay. As the b o a r d  a p p l i e s  tn*r s u b s i s t e n c e  c r i t e­
ria to m o r e  a n d  m o r e  fis h e r i e s ,  t h e y  w i l l  p r o b a b l y  
c o n t i n u e  to c r e a t e - p e r s o n a l  u s e  f i s h e r i e s .  The G a m e  B o a r d  
has not e s t a b l i s h e d  a p e r s o n a l  use h u n t i n g  c a t e g o r y .

5. U n l i k e  s u b s i s t e n c e  f i s heries, w h e r e  e l i g i b i l i t y  h i n g e s  or. 
the b o a r d s  e i g h t  c r i t e r i a ,  there a r e  no s p e c i a l  e l i g i­
b i l i t y  r e q u i r e m e n t s  for p e r s o n a l  use f i s h e r i e s  o t h e r  than 
g e n e r a l  r e q u i r e m e n t s  —  for finfish, a r e s i d e n t  A l a s k a  
s p o r t  fishing l i c e n s e  and for a q u a t i c  p l a n t s  or s h e l l f i s h ,  
a r e s i d e n t  or n o n - r e s i d e n t  A l a s k a  s port f i s hing license.

6. R e p o r t i n g  r e q u i r e m e n t s  for p e r s o n a l  use f i s h e r i e s  are set 
by the b o a r d  w h e n  e a c h  f i s h e r y  is e s t a b l i s h e d  a n d  are 
g e n e r a l l y  s i m i l a r  to s u b s i s t e n c e  f i s h i n g  r e p o r t i n g  
r e q u i r e m e n t s .

7. Me o n e  m a y  l e g a l l y  fish u n l e s s  the b o a r d  has a u t h o r i s e d  
the f i s h e r y  by r e g u l a t i o n .

3. In s o u t h e a s t e r n  A l a s k a ,  the b o a r d  has n o t  yet e s t a b l i s h e d  
p e r s o n a l  use f i s h e r i e s .  As m e n t i o n e d  above, so far p e r­
sonal  use f i s h e r i e s  h a v e  o n l y  b e e n  a u t h o r i z e d  for s a l m o n  
in B r i s t o l  Bay, C o c k  Inlet, a n d  the C o p p e r  River. As 
n o t e d  above, the G a m e  B o a r d  has n e v e r  e s t a b l i s h e d  a " p e r­
son a l  use" h u n t i n g  c a t e g o r y .

9. T h e  s u b s i s t e n c e  law c l e a r l y  m a n d a t e s  that w h e r e  h a r v e s t -  
a b l e  s u r p l u s e s  oc c u r ,  the b o a r d  m u s t  p r o v i d e  for 
s u b s i s t e n c e  uses first. L i k e w i s e ,  w h e n  the h a r v e s t a b l e  
s u r p l u s  is not g r e a t  e n o u g h  to s a t i s f y  all uses, s u b s i s­
ten c e  u s e s  are the l a s t  to b e  cut back. T h e r e f o r e ,  u n d e r  
the law, s u b s i s t e n c e  a l l o c a t i o n s  c o u l d  not be r e d u c e d  to 
p r o t e c t  p e r s o n a l  use a l l o c a t i o n s .

10. T h e r e  are a r e a s  o p e n  for p e r s o n a l  use f i s h e r i e s  that a r e  
n o t  o p e n  for s u b s i s t e n c e  fishing. F o r  e x a m p l e ,  in C o o k  
Inlet, the b o a r d  f o und that o n l y  the c o m m u n i t i e s  or 
T y o n e k ,  E n g l i s h  Bay, a n d  Po r t  G r a h a m  m e t  the c r i t e r i a  set 
o u t  for s u b s i s t e n c e  f i s h e r i e s .  S i n c e  no o t h e r  c o m m u n i t i e s  
q u a l i f i e d  for s u b s i s t e n c e  f i s h e r i e s ,  the b e a r d  u s e d  the 
p e r s o n a l  use c a t e g o r y  to a l l o w  h i s t o r i c a l  n o n - c o m m e r c i a l  
net f i s h e r i e s  to c o n t i n u e  in a r e a s  w h e r e  s u b s i s t e n c e  
f i s h e r i e s  are no l o n g e r  a u t h o r i z e d .  A n y o n e  w i t h  an A l a s k a  
r e s i d e n t  s p ort fish l i c e n s e  m a y  p a r t i c i p a t e ,  i n c l u d i n g  
r e s i d e n t s  of T y o n e k ,  E n g l i s h  Bay, a n d  Port G r a ham.



Mr. Robert W i l l a r d -4- Scoterr.ber 6, 1984

.1, A d v i s o r y  c o m m i t t e e s  2nd  r e g i o n a  1 c o u n c i l s  a l w a y s  p l a y  an 
i m p o r t a n t  role in the r e g u l a t o r y  p r o c e s s  and w e  c e r t a i n l y  
h o p e  that they w i l l  c o n t i n u e  to do sc. T h e  i n f o r m a t i o n  
th e y  p r o v i d e  the b o a r d  is c r i t i c a l  to the b o a r d ' s  a b i l i t y  
to a n a l y t e  r e g u l a t o r y  p r o p o s a l s  r e l a t i n g  to ail f i s h i n g - -  
s u b s i s t e n c e ,  c o m m e r c i a l , sport, and p e r s o n a l  use.

12. T h e  p r i m a r y  d i f f e r e n c e  b e t w e e n  s u b s i s t e n c e  a n d  p e r s o n a l  
use is t h a t  s u b s i s t e n c e  u s e s  are d e f i n e d  as c u s t o m a r y  and 
t r a d i t i o n a l  u s e s  and m u s t  b e  a u t h o r i z e d ,  w i t h  a p r i o r i t y  
as n e c e s s a r y .  A u t h o r i z i n g  p e r s o n a l  use a n d  s p o r t  f i s h i n g  
is le f t  to the b o a r d ' s  r e a s o n a b l e  d i s c r e t i o n  a n d  no s t a t­
u t o r y  p r i o r i t y  a p p l i e s .  S p o r t  f i s h i n g  is r e s t r i c t e d  to 
h o o k  and line g e a r  a t t a c h e d  co a pole, w h e r e a s  p e r s o n a l  
use f i s h i n g  p r i m a r i l y  i n c l u d e s  nets.

13. The a n n u a l  s o u t h e a s t  s a l m o n  c a t c h  for 1982 and 1983 is as 
f o l l o w s  (there a r e  no p e r s o n a l  use s a l m o n  f i s h e r i e s  in 
S o u t h e a s t ) :

C O M M E R C I A L  S P O R T  S U B S I S T E N C E

198 2 29 ,536 ,800 133 ,486 40 , 130
1933 4 2 , 2 0 2 , 7 0 0  1 3 8 ,510 n o t  a v a i l a b l e

.4. T h e  b o a r d  sets b a g  a n d  p o s s e s s i o n  l i m i t s  for p e r s o n a l  use 
f i s h e r i e s  as they a r e  e s t a b l i s h e d  or m o d i f i e d  just as it 
d o e s  for s p o r t  a n d  s u b s i s t e n c e  fis h e r i e s .  T h e  G a m e  B o a r d  
has not e s t a b l i s h e d  a p e r s o n a l  use h u n t i n g  c a t e g o r y .

1 h o p e  t h a t  t h e s e  r e s p o n s e s  w i l l  h e l p  y o u r  r e a d e r s  u n d e r s t a n d  
the p e r s o n a l  use c a t e g o r y .  W h i l e  it is a n e w  term, it s i m p l y  
d e s c r i b e s  f i s h e r i e s  that h a v e  long b e e n  c o n d u c t e d ,  b u t  w h i c h  no 
l o n g e r  fit u n d e r  the 19~S d e f i n i t i o n  of  s u b s i s t e n c e .

P l e a s e  let me k n o w  if my  s t a f f  a n d  I can be of  a n y  f u r t h e r  
a s s i s t a n c e .  W e  g r e a t l y  a p p r e c i a t e  y o u r  e f f o r t s  to h e l p  p e o p l e  
b e t t e r  u n d e r s t a n d  fish a n d  g a m e  r e g u l a t i o n s .

S i n c e r e l y ,

D o n  W. C o l l i n s w o r t h  
C o m m i s s i o n e r

m
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Grand President ANS 
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A u g u s t  lb, 1984

H o n o r a b l e  D o n a l d  W. C o l l i n s w o r t h  
C o m m i s s i o n e r
A l a s k a  D e p a r t m e n t  of F i s h  & G a m e  
P o s t  C f i c e  B o x  3-2000 
J u n e a u ,  A l a s k a  99802

D e a r  C o m m i s s i o n e r  C o l l i n s w o r t h :

T h e r e  is some c o n f u s i o n  a m o n g  the p e o p l e  of S o u t h e a s t  
A l a s k a  r e g a r d i n g  the P e r s o n a l  Use f i s h i n g  c a t e g o r y ,  a n d  
its i n t e r a c t i o n  w i t h  s u b s i s t e n c e  law. It w o u l d  be m u c h  
a p p r e c i a t e d  if y o u  c o u l d  c l a r i f y  the s i t u a t i o n  b y  p r o v i d­
ing a n s w e r s  to a s e r i e s  of q u e s t i o n s .

In an e f f o r t  to a v o i d  a m a j o r  c o n f r o n t a t i o n  t hese q u e s  
t i o n s  a n d  y o u r  r e s p o n s e s  w i l l  be p r i n t e d  in the S E A L A S K A  
S h a r e h o l d e r ,  a m o n t h l y  p u b l i c a t i o n  w h i c h  g o e s  o u t  to the
16,000 + s h a r e h o l d e r s .  We  feel that ir our c o n t i t u e n t s  
a r e  i n f o r m e d  th e y  a r e  le s s  l i k e l y  to r e a c t  to some of the 
l e t t e r s  to the e d i t o r ( s )  a p p e r a i n g  f r e q u e n t l y  in A l a s k a  
N e w s p a p e r s .

P l e a s e  p r o v i d e  a n s w e r s  to the f o l l o w i n g  q u e s t i o n s :

«
i a !  ANB Gr*nd President* 

Zt A ilraa W idmarK 

P a in ts  J Paul 

Thomas uacAjon

je n n  Hooa 

F'anx Set*

Dr .V ait or SoboioH

Hicnard Stitt 

Steven V Motcn 

Noison 0 . Fran*

rranK O. W illiam s 

Noroort Hooa 

Rooort R. Martin

Roy Peratrovicn. Grand President Emeritus 

Or Cyrus Pec*. 5 ' .  Grand Secretary Emontus 

Or M ildred Soar**. ANS Grand President Emeritus



" P e r s o n a l  use f i s h i n g "  is not a c a t e g o r y  of f i s h i n g  
m e n t i o n e d  in the A l a s k a  S t a t u t e s .  C o u l d  y o u  p l e a s e  
e x p l a i n  the o r i g i n  of th i s  c a t e g o r y  of f i s h i n g ?

I s  t h e r e  a n y  f o u n d a t i o n  to c o n c e r n s  th a t  p e r s o n a l  
u se f i s h i n g  c o u l d  j e o p a r d i z e  s u b s i s t e n c e  f i s h i n g  by 
e s t a b l i s h i n g  a n e w  a n d  c o m p e t i n g  use g r o u p ?

W h a t  is t h e  r e l a t i v e  p r i o r i t y  th a t  p e r s o n a l  use 
f i s h i n g  h a s  w i t h  r e l a t i o n  to s u b s i s t e n c e  fishing, 
c o m m e r c i a l  f ishing, a n d  s port f i s h i n g ?

A r e  t h e r e  a n y  P e r s o n a l  Use r e g u l a t i o n s  that cover: 
w a t e r f o w l ,  s h e l l f i s h ,  a q u a t i c  p l a n t s ,  fur b e a r i n g  
a n i m a l s ,  deer, mo o s e ,  w i l d  roots, b e r r i e s  a n d  v e g t a -  
bles, b o c t e m  fi s h  a n d  t r o u t  s p e c i e s ?

C a n  a n y  p e r s o n  p a r t i c i p a t e  in p e r s o n a l  use f i s h i n g ?
In o t h e r  words, a r e  t h e r e  a n y  e l i g i b i l i t y  r e q u i r e m e n t s ?

W h a t  a r e  the r e p o r t i n g  r e q u i r e m e n t s  for P e r s o n a l  Use 
f i s h i n g ?  for G a m e ?

C a n  p e o p l e  e n g a g e  in p e r s o n a l  use f i s h i n g  if the 
B o a r d  of F i s h e r i e s  h a s  n o t  a u t h o r i s e d  p e r s o n a l  use 
f i s h i n g  by r e g u l a t i o n ?

W h a t  s e a s o n s  h a v e  b e e n  i n s t i t u t e d  b y  r e g u l a t i o n  on 
salmon, h a l i b u t  a n d  o t h e r  b o t t o m  fish, w i l d  game, 
w a t e r f o w l ?



l7 0 W i l l  P e r s o n a l  Use c a u s e  a r e d u c t i o n  of a l l o c a t i o n  
' for S u b s i s t e n c e ?

0 Are t h e r e  a r e a s  that a r e  op e n  to P e r s o n a l  Use, b u t  
c l o s e d  to S u b s i s t e n c e ?

0 W i l l  the a d v i s o r y  c o u n c i l s / c o m m i t t e e s  ha v e  a role 
I in P e r s o n a L  Use in t h e i r  areas, a n d  of the r e g i o n ?

W h a t  is the d i f f e r e n c e  b e t w e e n  P e r s o n a l  Use a n d  
S u b s i s t e n c e ?  S p o r t s ?

0 S i n c e  1982, w h a t  has o e e n  the a n n u a l  take of salmon 
in the S o u t h e a s t  in the f o l l o w i n g  c a t e g o r i e s ?  
C o m m e r c i a l ,  S p o r t s ,  S u b s i s t e n c e ,  P e r s o n a l  Use.

Is t h e r e  a l i m i t  for fish taken for P e r s o n a l  Use? 
G a m e ?  W a t e r f o w l ?

C o m m i s s i o n e r ,  so o f t e n  c o r r e c t  i n f o r m a t i o n  c a n  
U l t i m a t e  m i s u n d e r s t a n d i n g s  a n d  p r o b l e m s  b e f o r e  they 

n. We  will a p p r e c i a t e  y o u r  he l p  b y  r e s p o n d i n g  to 
-.at above q u e s t i o n s ,  a n d  do n e  so tiaieiy for this b e i n g  
u b i i s h e d .

T h a n k  y o u  in a d v a n c e  for y o u r  c o o p e r a t i o n .

S i n c e r e l y ,

A L A S K A  N A T I V E  B R O T H E R H O O D

R O N A L b  D. W I L L I A M S  
G R A N D  P R E S I D E N T

{_/ I’ , J} . /

By /vr ' / ' '/ if (' • / . •

C h a i r m a n  A'.'D
L e g i s l a t i v e  A f f a i r s  C o m m i t t e e



BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF FISH AND G \  TIE
OFFICE OF THE COMMISSIONER P.O. BOX 3-7000 

JUNEAU. ALASKA 99802 
PHONE: 907/465-4100

M a r c h  22, 1985

T h e  H o n o r a b l e  P e t e r  Gcll 
A l a s k a  State H o use 
P o u c h  V
Juneau, A K  99811

D e a r  R e p r e s e n t a t i v e  Gollr,

We  a p p r e c i a t e d  the o p p o r t u n i t y  to ha v e  our d e p a r t m e n t ,  the 
D e p a r t m e n t  of Law, and the B o a r d s  r e p r e s e n t i v e s  m e e t  with 
y o u r  c o m m i t t e e  and b e l i e v e  it w e n t  well. In r e s p o n s e  to the 
i n q u i r y  o f  R e p r e s e n t a t i v e s  F u r n a c e  and P h i l l i p s  c o n cerning 
F e d e r a l  F u n d i n g  a v a i l a b l e  u n d e r  A N I LCA, D i n g e l l / J o h n s o n  
( D - J ) , and P i t t m a n / R o b e r t s o n  ( P - R ) , f o l l o w i n g  is an outline 
of the F e d e r a l  F u n d i n g  th a t  w a s  a v a i l a b l e  for the p a s t  three 
years:

The A N I L C A  funding, w h i c h  is a v a i l a b l e  s p e c i f i c a l l y  for the 
i m p l e m e n t a t i o n  of s u b s i s t e n c e  p r o v i s i o n s ,  r e q u i r e d  100 
p e r c e n t  m a t c h i n g  funds from the S t a t e  of Alaska, and the D-J 
and P - R  funds r e q u i r e  a 25 p e r c e n t  match.

It is o u r  u n d e r s t a n d i n g  th a t  the s o l i c i t o r  of the D e p a r t m e n t  
o f  I n t e r i o r  is r e v i e w i n g  p o s s i b l e  c o m p l i a n c e  questions, 
i n c l u d i n g  f u n d i n g  r a m i f i c a t i o n s ,  r e l a t e d  to the M a d i s o n  
decision. T h e  A N I L C A  funds a r e  d i r e c t l y  r e l a t e d  to 
s u b s i s t e n c e  p r o v i s i o n s  as m e n t i o n e d .  Ho w e v e r ,  the D - J  and 
P - R  f unds are o n l y  i n d i r e c t l y  p o t e n t i a l l y  affected.

I ho p e  this p r o v i d e s  the i n f o r m a t i o n  r e q uested. If you have 
a d d i t i o n a l  q u e s tions, p l e a s e  ca l l  me.

A N I L C A D-J P - R

F Y  85 
FY 84 
F Y  82/83

$ 1,000.0 $ 1 , 6 3 9 . 0  $ 4 ,600.2
$ 1 , 0 0 0 . 0  $ 1 , 5 6 9 . 0  $3 , 8 0 4 . 5
$ 960.0 $ 1 , 7 5 3 . 0  $3,387.4

D o n  W. C o l l i n s w o r t h  
C o m m i s s i o n e r





MEMORANDUM State of Alaska
TO: h o n o r a b l e  Bill S h e f f i e l d  

G o v e r n o r

Thru: J o h n  Shively
C hief of Staff

'X<^ r a ^ F ^ VtDor s u c  h 
A t t o r n e y  General

FROM:

M a r c h  o f 1985

3 66 - 3 7 5 - 8 5

>^65-3600

B r i e f i n g  memorandum: 
s u b s i s t e n c e

I. S u g g e s t e d  Atten d e e s

A. G o v e r n o r  S h e f f i e l d  and appro p r i a t e  staff

B. D e p a r t m e n t  of Fish and Game

1. Don U. Collinsworth, C o m m i s s i o n e r
2. Dennis D. Kelso, De p u t y  C o m m i s s i o n e r
3. St e v e n  R. Behnke, Director, D i v i s i o n  of S u b s i s­

tence

C. D e p a r t m e n t  of Law

1. Lsornan Gorsuch, A t t o r n e y  General
2. L a r r i  Irene Spengler, A s s i s t a n t  A t t o r n e y  Gene r a l

I I . Issue Summary

For several years, the 3oards of F i s h e r i e s  and Game
have i m p l e m e n t e d  the state s u b s i s t e n c e  lav; in a way 
w h i c h  p r o t e c t e d  fishing and hunt i n g  by rural Alaskans.

A t  the same time, the boards p r o v i d e d  r e a s o n a b l y  for 
o t her uses, such as p e rsonal use net fishing by non- 
rural Alaskans, sport fishing, and c o m mercial fishing.

This exercise of reg u l a t o r y  a u t h o r i t y  had be e n  c e r t i­
fied as c o m p l y i n g  w i t h  the federal" s u b s i s t e n c e  lav;, 
ANILCA.



H o n o r a b l e  bill S h e f f i e l d  M a r c h  6, 19S5
G o v e r n o r  rage 2
Thru: J o h n  Shively, Chief of 5 caff
3 66 - 3 7 5 - 3 5

On F e b r u a r y  22, 1935, che A l a s k a  Supreme C ourt dec l a r e d  
Chat Che boards lacked statu t o r y  aucho r i c y  for the r e g­
ul a t o r y  a p p r o a c h  us e d  in impl e m e n t i n g  the s u bsistence 
law. M a d i s o n  v. a l a s k a  D e o a r t m e n c  of Fish and Came, 
N o .  7 4 n r

M a d i s o n  m e ans cnat .ail A l a s k a n s  may p a r t i c i p a t e  in s u b­
sistence uses, a n d  chac those uses cannot be res t r i c t e d  
u n t i l  sport and c o m m ercial fishing, and non - r e s i d e n t  
h u n t i n g  and big game guid i n g  are eliminated.

Example: The Prince W i l l i a m  Sound commercial
f i s h e r y  m a y  n e e d  to be r e s t r i c t e d  or even closed 
if n e c e s s a r y  to a c c o m m o d a t e  the dip net fishery in 
the C o p p e r  Elver.

Example: The lien a i R i ver and S u s i t n a  drainage
sport fisheries m a y  n e e d  to be res t r i c t e d  or even, 
clo s e d  if " s u b s i s t e n c e  fishing" by gill net must 
be a l l o w e d  in large areas of Cook Inlet c l o s e d  in 
re c e n t  years.

If the bo a r d s  cannot p r o tect fishing and h u n t i n g  by 
r u ral A l a s k a  residents u n d e r  the state statutes, non- 
com p l i a n c e  w i t h  A N I L C A  c ould m a n d a t e  soma f e d eral a c­
tion.


