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O f f e r e d :  2 / 2 8 / 8 6
R e f e r r e d :  L a b o r  & C o m m e rc e  a n d
F i n a n c e

O r i g i n a l  s p o n s o r :  H e a l t h ,  E d u c a t i o n  a n d
S o c i a l  S e r v i c e s  C o m m i t t e e

B Y  T H E  H E A L T H ,  E D U C A T I O N  A N D  
I N  T H E  H O U S E  S O C I A L  S E R V I C E S  C O M M IT T E E

u a  FO R  H O U S E  B I L L .  N O .  634 ( H E S S )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  B o a r d  o f  N u r s i n g  Home A d m i n i ­

s t r a t o r s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. A S  0 8 . 0 3 . 0 1 0 ( c ) ( 9 )  i s  a m e n d e d  t o  r e a d :

( 9 )  B o a r d  o f  N u r s i n g  Hom e A d m i n i s t r a t o r s  ( A S  0 8 . 7 0 . 0 1 0 )  - -  

J u n e  3 0 ,  1990 [ 1 9 8 6 ] .

*  S e c .  2 .  A S  0 8 . 7 0 . 0 2 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  T h e  b o a r d  c o n s i s t s  o f  t h r e e  [ F I V E ]  m e m b e r s :  o n e  [TWO] n u r s ­

i n g  hom e  a d m i n i s t r a t o r  [ A D M IN I S T R A T O R S ]  l i c e n s e d  u n d e r  t h i s  c h a p t e r  

a n d  p r a c t i c i n g  i n  t h e  s t a t e ,  a  r e g i s t e r e d  n u r s e  l i c e n s e d  i n  t h e  s t a t e

a n d  h a v i n g  n o  d i r e c t  f i n a n c i a l  i n t e r e s t  i n  a n y  n u r s i n g  h o m e ,  a n d  o n e

p e r s o n  [TWO P E R S O N S ]  f r o m  t h e  g e n e r a l  p u b l i c .

*  S e c .  3 .  A S  0 8 . 7 0 . 1 5 5  i s  a m e n d e d  t o  r o a d :

S e c .  0 8 . 7 0 . 1 5 5 .  GRO UND S  F O R  I M P O S I T I O N  O F  D I S C I P L I N A R Y  S A N C ­

T I O N S  . A f t e r  a  h e a r i n g  t h e  b o a r d  m a y  i m p o s e  d i s c i p l i n a r y  s a n c t i o n s  

w h e n  i t  f i n d s  t h a t  a  l i c e n s e e

( 1 )  s e c u r e d  a  l i c e n s e  t h r o u g h  d e c e i t ,  f r a u d ,  o r  i n t e n t i o n a l  

m i s r e p r e s e n t a t i o n ;

( 2 )  e n g a g e d  i n  d e c e i t ,  f r a u d ,  o r  i n t e n t i o n a l  m i s r e p r e s e n t a ­

t i o n  i n  t h e  c o u r s e  o f  p r o v i d i n g  p r o f e s s i o n a l  s e r v i c e s  o r  e n g a g i n g  i n  

p r o f e s s i o n a l  a c t i v i t i e s ;

( 3 )  a d v e r t i s e d  p r o f e s s i o n a l  s e r v i c e s  i n  a  f a l s e  o r  m i s l e a d ­

i n g  m a n n e r ;

( 4 )  i n t e n t i o n a l l y  o r  n e g l i g e n t l y  e n g a g e d  i n  o r  p e r m i t t e d
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1 t h e  p e r f o r m a n c e  o f  p a t i e n t  c a r e  b y  p e r s o n s  u n d e r  t h e  l i c e n s e e ' s  s u p e r -

2 v i s i o n  w h i c h  d o e s  n o t  c o n f o r m  t o  m in im u m  p r o f e s s i o n a l  s t a n d a r d s  r e -

3 g a r d l e s s  o f  w h e t h e r  a c t u a l  i n j u r y  t o  t h e  p a t i e n t  o c c u r r e d ;

4 ( 5 )  f a i l e d  t o  c o m p l y  w i t h  t h i s  c h a p t e r ,  w i t h  a  r e g u l a t i o n

5 a d o p t e d  u ; » d e r  t h i s  c h a p t e r ,  o r  w i t h  a n  o r d e r  o f  t h e  b o a r d ;

6 ( 6 )  c o n t i n u e d  t o  p r a c t i c e  a f t e r  b e c o m i n g  u n f i t  d u e  t o

7 [ ( A ) ]  p r o f e s s i o n a l  i n c o m p e t e n c e ^  [ ;

8 ( B ) ]  a d d i c t i o n  o r  s e v e r e  d e p e n d e n c y  o n  a l c o h o l  o r

9 o t h e r  d r u g s  w h i c h  i m p a i r s  t h e  l i c e n s e e ' s  a b i l i t y  t o  p r a c t i c e

10 c a f e l y , o r  [ ;

11 ( C )] p h y s i c a l  o r  m e n t a l  d i s a b i l i t y  a n d  t h e  l i c e n s e e

12 h a s  n o t  b e e n  r e h a b i l i t a t e d  t o  t h e  s a t i s f a c t i o n  o f  t h e  b o a r d ;

13 ( 7 )  s o l d  o r  f u r n i s h e d  a  l i c e n s e  t o  a n o t h e r ;

14 ( 8 )  p r a c t i c e d  a s  a  n u r s i n g  hom e a d m i n i s t r a t o r  o r  u s e d  a

15 d e s i g n a t i o n  t e n d i n g  t o  i m p l y  t h a t  t h e  l i c e n s e e  i s  a  n u r s i n g  hom e

16 a d m i n i s t r a t o r  w i t h o u t  a  l i c e n s e  i s s u e d  u n d e r  t h i s  c h a p t e r  u n l e s s

17 e x e m p t e d  f r o m  l i c e n s u r e  r e q u i r e m e n t s  u n d e r  A S  0 8 . 7 0 . 0 8 0 .

18 *  S e c .  4 .  T R / N S I T I O N .  N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  A S  0 8 . 7 0 . -

19 0 2 0 ( a )  a s  a m e n d e d  b y  s e c .  2 o f  t h i s  A c t ,  t h e  m e m b e r s  o f  t h e  B o a r d  o f  N u r s -

20 i n g  Hom e A d m i n i s t r a t o r s  o n  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  s h a l l  r e m a i n  o n

21 t h e  b o a r d  u n t i l  t h e i r  t ^ m s  e x p i r e  o r  t h e  p o s i t i o n s  o t h e r w i s e  b e c o m e  v a -

22 c a n t .

23 *  S e c .  5 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  A S  0 1 . -

24 1 0 . 0 7 0 ( c ) .

@
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STATE OF ALASKA 1986 LEGISLATIVE SESSION 
FISCAL NOTE

Revision Date:_____________
REQUEST___________________________________  FISCAL DETAIL________________________
Bill/Resolution No.: CSHB 634 (HESS)_______ Aqency Affected: Commerce & Econom ic Dev.
Title: An A c t r e l a t i n 1, to  th e  Board o f  BRU: O c c u p a t io n a l L ic e n s in g ____________
N u rs in g  Home A d m in is t r a to r s ____________

Sponsor: House HESS_________________________Components:
Requester:_______________________________________________
Date of Request:__________________________ ______________

EXPENDITURES I REVENUES : (Thousands of Dollars)
OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91

PERSONAL SERVICES I -0- -o- -0- -0- -0-
TRAVEL -0- -0- -0- [.5] [ .5 1
CONTRACTUAL -0- -0- -0- -0- -0-
SUPPLIES -0- -0- -0- -0- -0-
EQUIPMENT -0- -0- -0- - 0 - -0-
LAND & STRUCTURES I
GRANTS, CLAIMS P
MISCELLANEOUS I I !
TOTAL OPERATING -0- -0- - 0 - 1 . 5] 1-5J .

CAPITAL

REVENUE - 0 - - 0 - 1 0 1 i 0 1 i 0 1

FUNDING: (Thousands of dollars)
GENERAL FUND 1 - 0 - - 0 - - 0 - [ - 5 ]  1 [ -51
FEDERAL FUNDS
OTHER
TOTAL - 0 - - 0 - - 0 - 1 [ . 51  1_ L P I

POSITIONS:
FULL-TIME |___________ i -Q - I - 0 -  ' - 0 -  I - 0 -  I - 0 -
PARTTIME
TEMPORARY

ANALYSIS: Attach a separate page if necessary.
This bill provides for continuation of the Board of Nursing Home Administrators and
reduces the number of board members from five to three by attrition. One Anchorage
member would attend only one meeting in FY 87, therefore, per diem cost of $80 would
be eliminated for FY 88-91. This cost is not reflected as it is under $100 annually.

r— n (see  a tta c h e d  f o r  c o n t in u a t io n )
Prepared by: J e n n i fe r  S t r i c k le r ,  Manager..ent|dAna)lvst phone: A65-2144___________
D i v i s i o n -  O c cu p a tio n a l L ic e n s in g _______ p 1 /  Y lfl nate:

Approved by Commissioner:
Aaency: Commerce and Econom ic Deve lopm ent

Date: 3  A  7/rTo

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page of 10/25/85 ■ A A
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C O N T IN U A T IO N  o f  F IS C A L  N O T E  A N A L Y S IS  
For Bill/Resolution No. XSH3 \y-. (HESS)

The reduction in cost shown for FY 90 and FY 91 reflects the elimination 
of one Juneau member whose term expires October 1, 1988. This member 
would attend the face to face meeting in FY 89 but travel and per diem cost 
of $512 in FY 90 and FY 91 would be eliminated.



Alaska §>tale iHegislaturt
House of iKcprcscntattucs

COMMITTEE ON HEALTH. EDUCATION 
AND SOCIAL SERVICES

O FF IC IAL  B U S IN E S S
P O U C H V  

JU N E A U . AK 99811 
465 -3759

February 24, 1986

Representative Ben Grussendorf 
Speaker of the House 
P.O Box V
Juneau, Alaska 99811 

Dear Mr. Speaker:

The House Comm, .ee on Health, Education and Social Services has considered 
the Sunset Review of the Board of Nursing Home Administrators, and 
recommends that the board be continued. The Committee has introduced HB 
634 to fulfill the findings of the Committee.

As required by AS 44.60.050 (c) , the Committee submits the following
findings:

(1) the extent to which the board, commission or program has operated in 
the public interest.

The Division of Legislative Audit found chat the board served no 
public purpose and should be eliminated, however, the Committee finds 
that the existence of the board is required by federal Medicaid law 
and should therefore be maintained so that Alaskan nursing home 
residents may continue to qualify for Medicaid funds.

(2) the extent to which the operation of the board, commission or agency
program has been impeded or enhanced by existing statutes, procedures, and 
practices which it has adopted, and any other matter, including budgetary, 
resource, and pet ;onnel matters.

Federal law requires the existence of this board as a criterion for 
qualification for Medicaid funding.

(3) the extent to which the board, commission or agency has recommended
statutory changes which are generally of benefit to the public interest.

The statutes were amended to require biennial rather than annual 
licensing and to revoke licenses of those persons who do not uphold 
the board's standards.

(4) the extent to which the board, commission or agency has encouraged
interested persons to report to it concerning the effect of its regulations



and decisions on the effectiveness of service, economy of service, and 
availability of service which it has provided.

There have been four beard meetings since 1982. For two meetings, 
there was insufficient hearing notice between time of publication and
the meetings, and for a third meeting there was no notice.

(5) the extent to which the board, commission or agency has encouraged 
public participation in the making of its regulations and decisions.

The board announces proposed changes to regulations in the newspaper 
according to th \dministrative Procedures Act.

(6) the efficiency with which public inquiries or complaints regarding the 
activities of the board, commission or agency filed with it, with the 
department to which the board or commission is administratively assigned, 
or with the office of the ombudsman have been processed or resolved-.

Only one complaint has been filed with the Division of Occupational 
Licensing in the past several years, and that complaint was dismissed 
as lacking merit. No complaints have been filed with the Office of 
the Ombudsman or the Attorney General's office.

(7) the extent to which the board or commission which regulates entry into
an occupation or profession has presented qualified applicants to serve the 
public.

50 persons are licensed as nursing home administrators in the state, 
with no evidence that unqualified practitioners have been licensed.

(8) the extent to which state personnel practices, including affirmative 
action practices, have been complied with by the board, commission or 
agency to its own activities and the area of activity or interest.

No complaints have been filed with the Office of Equal Employment 
Opportunity regarding the Board of Nursing Home Administrators

(9) the extent to which statutory, regulatory, budgeting or other changes 
are necessary to enable ...<e agency, board or commission to better serve the 
interests of the public and to comply with the factors enumerated in this 
subsection.

The Committee determined that the board should be reduced to three 
m(1 btrs to reduce the cost of operation. This change is reflected in 
HB 634, which the Crmmittee introduced to continue the board.

A'v required by AS 44.60.050 (d) , the Committee submits the following
fxndings:

(1) an identification of the problems or the needs that the programs and 
activities of the board, commission or agency are intended to address.

The board needs to assure adequate notice of board meetings. The 
board wishes to investigate a preceptorship program and continuing



education requirements. The Committee determined that the board 
has the statutory authority to pursue these goals.

(2) a statement, to the extent practicable, of the objectives of the 
program of the board, commission, or agency program, and its anticipated 
accomplishments.

The purpose of the board is to license qualified nursing home 
administrators to protect the public and assure that Alaska receives 
Medicaid funding. The board is fulfilling this function.

(3) an identification of any other programs having similar, conflicting or 
duplicate objectives.

There are no other programs having a duplicate function.

(4) an assessment of alternative methods of achieving the purposes of the 
program.

Because the Medicaid regulations require licensure by a board composed 
of members of different medical professions, the Committee determined 
that there are no alternatives other than this board for licensing 
nursing home administrators.

(5) an assessment of the consequences of eliminating the board, commission 
or program and consolidating its activities with another program, or of 
funding it at a lower level.

Elimination of the board would make the state of Alaska liable for 
federal Medicaid sanctions. Since institutional facilities account 
for over half of the Medicaid budget, this would not be in the state's 
best interest. In order to save money, the Committee has reduced the 
number of members on the board to three from five.

(6) a justification for the recommended continuation or extension of the
board, commission or program, and an explanation of the manner in which it
avoids duplication of or conflict with other efforts.

Since Alaska has no combined medical licensing boards which would meet 
federal regulations, the board must be continued.

(7) any other information which, in the opinion of the committee, would 
improve the performance of the board, commission or agency with respect to 
its representation of and responsiveness to the public interest.

The Committee recommended that reduction of the board be accomplished 
by attrition. The Division of Occupational Licensing recommended that 
the meetings be reduced to one per year, but the Committee felt that 
teleconferenced meetings can and should be held so that the board can
fulfill the mandate of AS 08.70.040 at little cost to the state. Such
meetings will also allow the board to develop its proposed 
preceptorship program.

The Committee also recommends that licensing fees for the board be 
raised in order to produce income necessary to cover the operating



expenses of the board.

Representative Max F, Gruenberg, Jr., Co-Chair 
House Health, Education and Social Services Committee

Representative Niilo Koponen, Co-Chair
House Health, Education and Social Services Committee



$431,430 T ill*  42— P ub lic  Hw ollh

requ irem ent  (1) T h e  f j u i c ' i  paym ent 
o l prem ium s, d o d u d lb lra . c o i l  a lia r li ix ,  
o r u m ila r  cha rt**  u n de r part U due:, 
not o b llta t*  It lo  p rov ide  th e  fu l l 
re n te  o l p a rt B  acrvtce* to  re c ip ien t*  
no t covered by  M M lr e r c .

(21 T h e  S ta te  p lan  m u il  ip e c lfy  t li la  
excep tion  If It applte*.

(c l fe d e ra l / taoa c to J p a r i ir tp a f io n .  
( I I  N o  F K P  la ava ilab le  In B u t e  ex- 
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um* lo r  M e d ica id  recip ien t*  a  ho  re ­
ceive no m oney paym ent* unde r t it le  I. 
IV -A , X . X IV .  X V I  (AA11D), o r X V I  
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ava ilab le  In these expend itu re*  fo r—

(Il A K D C  fam ilie s  requ ired  to  be cov­
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(III R ec ip ien t*  requL-rd to be covered 
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131 T h e  service* and p rov ide rs  sub­
ject to  P S R O  rev iew  are  Identified: 
and

I4 i T h e  review a c tiv it ie s  perfo rm ed  
by (h r  l* SK O  are not In c o iu la le n l w ith  
those ac t iv it ie s  pe rfo rm ed  (or the  
review  o f T it le  XVI11 services, liu-lutl- 
Inn a d e sc rip tion  o l  w h e th er and  to  
w hat r s le n t  I 'S R O  de te rm in a tion s  w ill 
be cons idered  conc lu s ive  fo r  paym ent 
purpose*

Its  P it 44141. Oct. I, n i l .  41 FR  44144. 
Nn> I iv a l l 

tro ros isL  Nora Section 431 430 as* re- 
vrs.,1 s i 44 n t  41345. Oct I. Iv s l The re- 
tsjtttos sn<l/or rrcordarrplrts requirement 
III | 431 SO U ho' required until OM II ftp- 
inuvsl In* been obtained ItCFA  will pub 
lu l l s Pin lunent In the P rd ria l Itc iU ler 
when cIMII approve* or dtaapprovr* these 
requirement*

I4> P it O t w  HepL 3*. 1PI3. as smeiu 
44 n t  11134. Use XI. I m l
1 431 430 tu u rd ise ilsa  a f H e lica l*  

PrulcuiuwaJ tUsadaeds Review O r i 
aaticdu.

(a l T h e  S la te  p la n  m ay provide  
( lie  review o l M e d ica id  service* b; 
I 'S R O  d e a iin a te d  unde r P a rt  U 
l l l l e  <1 u l th e  Act. M e d ic a id  requ l 
m e n u  (o> m ed ica l and  u n lU a ll 
review s h a ll be rtawm sd to  be met

U U I H , , u i  .  . . . I J i n n  s» . . i s e w ^ w m tM ir «— WiftwH I ~ I 'lTIM,rMI»

C h ap te r IV— H e o llh  Car*  F inanc ing  A d m in u tra t io n

not have « h ea ling  ax is licens ing  act or 
an agency as de fin ed  In th b  section.

"L ic en se d "  means ce rt if ie d  try ft 
S ta te  agency o r board  ns m eeting a il 
o f  the  requ irem ent*  fo r  a licensed 
n u rs in g  hom e ad m in is tra to r spec if ied  
111 t i l ls  iu b p a r l.

"N u rs in g  hom e" m eans any In stitu ­
tion. fa c ility , o r d is t in c t p a rt o f  a hos­
p ita l tha t I* licensed or fo rm a lly  recog­
n ised  as m eeting nu rs ing  hom e stand 
ards es tab lished  under S ta le  law, or 
th a t  U  de term ined  under 1 431.704 lo  
be Included  unde r th e  requ irem ents uf 
th is  subpart. T h e  term  docs n o t In­
c lu d e —

(a) A  C h r is t ia n  Sc ience  sanato rium  
operated, or lis ted  and ce rtif ie d , by 
the  F ir s t  C h u rch  o f C h r is t. S c ien tis t. 
Uoa lon . M«lvs . o r

(b) A  d b i lm t  part o f  a hosp ita l. If 
the  hosp ita l meets th e  d e fin it io n  In 
I 440.10 o r | 440 140 o f th is  lUbchap* 
ter. and th e  d is t in c t part Is n o t l i­
censed separa te ly  o r fo rm a lly  ap 
proved as a nu rs ing  hom e by th e  S ta le  
even th ou gh  It ts designated o r c e r t i­
fied  as a s k il le d  nu rs ing  fa c ility .

"N u rs in g  hom e ad m in is tra to r"  
m eans any person w ho Is In charge  o f 
the  genera l ad m in is tra t ion  o f a n u rs­
ing  hom e w hether o r not the  p e rson —

(a) l ia s  an ow nersh ip  Interest In ttie  
home; or

<b) S h a r iv  ins fun c t io n s  and duties 
w ith  one o r m ore o the r persons.

I  431-702 H u u  plan requirement.
A S t a ir  p lan  m ust p rov ide  th a t the 

S ta le  has a program  fo r licens ing  ad­
m in istra to r*  o f i.u.^ lng homes th a l 
r e e ta  the  requ irem ents o f || 491.703
II rough  431 713 o f N ils  suhpart.

I U l  701 l.irvnatng requirement.
T h e  ft ls tc  lU f iu u ig  program  m ust 

p rov ide  th a t o n ly  nu rs ing  hom es su ­
pervised by an a d m in is tra to r licensed 
U i accordance w ith  th e  requ irem ents 
o f  t i l ls  su b p a n  m ay operate  In the 
S ta le .

1431.704 Nutting kiBMS d«ti|naUd by 
d W  U r ms.

I f  a  S ta te  licens ing  U «  does not use 
the  term  "n u n lv ig  hem e." the  U C K A  
A d m in is tra to r w ill dete rm ine  the  term  
or term s equ iva len t to  "n u rs in g  hom e" 
fo r purposes o f app ly ing  D ie  requ ire

§ 431.708

m e n u  o f  O ils  subpa r l. T o  ub ta in  Hit* 
de te rm ina tion , the  M e d ica id  agency 
m ust subm it lo  the  R eg ion a l M eduuu t 
D ire c to r  cop ies o f cu rren t S ta te  law* 
th a t i* f in e  In s t itu t io n a l h e a lth  cure 
(u c ill lle a  fo r  licen s ing  purposes

8 UI.705 lJcrnalng authority.

la )  T h e  S ta le  licen s ing  program  
must p rov ide  fo r licens ing  o f nurs ing  
hum c adm in is tra to rs  b y —

11) T h e  agency designated under the 
h rn lm g  a rts  act o f  the  State; or

I If l A  H U I r  licens ing  board.
(h i T h e  S la te  agency o r board must 

pe rfo rm  the  fun c t io n s  and duties spec 
t ile d  In ||  431.707 th rou g h  431 713 and 
th e  board  m ust m eet the  m em bersh ip  
requ irem ents spec if ied  In 1 431.700 u f 
t h u  subpart.

S t i l  7U4 Composition o f llrvna ln i tM»aid 
ta I T h e  board m ust be com posed nf 

pei miiis represen ting  p ro fessions and 
In s titu tio n s  concerned w ith  the  rare  
and trea tm en t o f c h ro n ica lly  111 or 
In l irn i e ld e r ly  pa tien ts How ever—

< 1) A  m a jo r ity  o f  l i ie  board member* 
may nu t be representative  o f  a sing le 
p n  il lu s io n  or category o f  Institu tion, 
and

• M em bers nu t representative  u f 
n is i n u llu m  m ay not have a  d irect f i 
dam  la l Interest In any nursing  hum r 

i i i)  F o r  purpose* o f th is  sectlu ii. 
m u s in g  hom e sd m lu ts lra lo ra  are con 
s lu rred  representative* o f  In sU lu U  >iu

• U l  707 Hlandtrd*.
la l  T h e  agency o r board n u u l d rvt I 

up, Impose, and en fo rce  standards th a l 
m ust be m et by  Ind iv idua ls  In order to 
Im- licensed as a nursing  hom e adm im s 
trwtur.

(br T h e  standards m ust be d rs lgned  
to I i u i ' U ia l nu rs ing  hom e admlnt* 
tra lo rs  » e —

111 O f  good character,
12) O th e rw ise  su ltsU ’r, and
t j i  Q u a lif ie d  bo serve Pc c su m - o i 

tra in in g  ur c ip e rte n ce  In tn sU lu llo u a l 
adm in is tra tion .

1 131 7us I'rtrftdurM  f-r spplyiag staaS- 
•ids.

T h e  agency o r board  m ust deve lop 
and app ly  ap p rop r ia te  procedures and 
lechn lquee . tiuJudtng e sam tnaU o iu
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PURPOSE OF THE REPORT

In accordance with the intent of Titles 24 and 44 of the 
Alaska Statutes (sunset legislation)f we have reviewed the 
activities of the Board of Nursing Home Administrators for 
the past four fiscal years to determine if the Board has 
been operating in an efficient and effective manner.

Legislative intent requires consideration of this report 
during legislative oversight hearings to determine whether 
the Board of Nursing Home Administrators should be reestab­
lished. The law now specifies that the Board will terminate 
June 30, 1986, and nave one year from that date to conclude 
its affairs.

The major areas of our examination were the licensing, 
examination, administration, complaint, and affirmative 
action functions of the Board. We reviewed and performed 
the fallowing:

1. Applicable statutes and regulations.

2. Tests of files and documents of licensees.

3. Interviews with the licensing examiners.

4. Complaints filed with the Division of Occupational 
Licensing, Equal Employment Opportunity Office, and 
the Ombudsman's Office.

5. Discussions with Board members.

6 . Minutes of Board meetings and Division correspondence 
files.

7. Attorney General's Opinions applicable to professional 
boards.
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ORGANIZATION AND FUNCTION

Federal law [U.S. Code, Title 42, Sect. 1396a(29)] requires 
a state to license nursing home administrators in order for 
that state to receive Medicaid assistance from the Federal •• 
government. Thus, to receive Medicaid funding, a nursing 
home must be administered by a licensed nursing home admin­
istrator.

In response to this requirement, the Board of Nursing Home 
Administrators was created by the Alaska Legislature'in 
1975. The Board is comprised of five members; two nursing 
home administrators, one registered nurse, and two public 
members. The purpose of the Boara is to ensure that nursi’g 
home administrators have the knowledge and experience 
necessary to be competent administrators.

The major duties of the Board are to issue initial licenses 
to qualified applicants and to monitor the renewal of 
licenses. The Board is assisted in these duties by the 
Department of Commerce and Economic Development, Division 
of Occupational Licensing (OL). OL processes applications, 
maintains licensing files, answers correspondence dealing 
with the Board, and provides other administrative support 
as needed by the Board. In addition, OL investigates any 
complaints involving nursing heme administrators.

Qualifications for licensure include work experience and 
educational requirements. Additionally, a passing score of 
75Z or better must be obtained on the exair given by the N a­
tional Association of Boards of Nursing Home Administrators.

License renewal is required biennially. Renewal requires 
the licensee to complete a license renewal application, an 
affidavit of good moral character, and to submit 50 dollar 
license fee.

There are currently 21 facilities in the State which are 
required to have licensed administrators.

S T A T E  O F  A L A S K A -3- D I V I S I O N  O F  L E G I S L A T I V E  A U D I T



REPORT CONCLUSION

Policy Issues

This report contains policy issues raised as a result of our 
evaluation of Board practices. The final policy decisions 
affecting these prac ’ices are not within the scope of this 
report but require legislative consideration. In debating 
these issues, the oversight committees should take into 
consideration the findings and recommendations presented 
in this report so the potential impact of policy changes 
can ' evaluated.

Report Conclusion

We found no evidence the continuation of the Board of Nursing 
Home Administrators (BNHA) will benefit the public's safety 
or welfare. However, the Board needs to be reestablished in 
order to comply with Federal law governing the licensing of 
nursing home administrators. These laws require nursing 
homes to be administered by licen J administrators if the 
nursing homes are to be eligible ; eceive Federal Medicaid 
financial assistance. Therefore, w^ are recommending that 
BNHA pursue ways to reduce the cost of regulating nursing 
home administrators without jeopardizing the State's 
eligibility to receive Federal Medicaid funding (see 
Recommendation No. 1).
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FINDING AND RECOMMENDATION

Tne Board of Nursing Home Administrators (BNHA) should 
consider, evaluate, and pursue wavs to reduce the cost of 
regulating nursing home administrators without jeopardizing 
the State's eligibility to receive Pedeial Medicaid runding.

The existence of BNHA is not required to ensure the public's 
welfare. Public protection is provided through State and 
Federal nursing home license and certification reviews. With 
the exception of the five State-operated Pioneers' Homes, 
all of the 21 facilities in Alaska that are required to have 
licensed administrators are subject to these reviews.

The primary justification for continuing BNHA is to maintain 
the State's eligibility to receive Federal Medicaid funding. 
U.S. Code, Title 42, requires the State to have either a 
licensing board or an agency of the State responsible for 
licensing under the Healing Arts Act of tne State. Since 
Alaska does not have a Healing Arts Act, the State is re­
quired to have a licensing board in order to be eligible 
for Medicaid funding.

Alaska Statutes 08.70.020-.040 require a five member board 
to meet twice annually. BNHA is relatively inactive. Board 
activity is largely limited to the approval of applicants 
for licensure, of which there are only 50 active licensees 
in the State. The number of board members and meetings 
required by the statutes is greater than is warranted by the 
Board's workload.

From FY 82 through September 30, 1985, only four formal 
meetings had been held. Due to a lack of business, two of 
the more recent meetings lasted less than two and one-half 
hours each. Additionally, during the last five years, 
unfilled board member vacancies caused the Board to operate 
at less than full membership.

For these reasons BNHA should determine and support a less 
expensive method of licensing administrators. In June 1985, 
the U.S. Department of Health and Human Services indicated 
that they would possibly approve a scheme by which licensing 
of administrators could be done by the Medical Board. This 
would allow the elimination of the BNHA without jeopardizing 
the State's eligibility for Federal Medicaid funding. We 
believe the Medical Board could accomplish the limited 
duties of the BNHA in the course of its regular activities 
and meetings with little or no increase in its workload.
To best serve the public, we recommend that the BNHA study 
and support implementation of a cost-effective alternative 
to the current Board that will preserve the State's eligi­
bility for Medicaid funding.

Recommendation No. 1
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ANALYSIS OF PUBLIC NEED

The following analyses indicate both positive and negative 
factors as they relate to the public need as defined in the 
"sunset" law. These analyses are not intended to be compre­
hensive, but to address those areas we were able to cover 
during our review.

I . The extent to which the board, commission, or program
has operated in the public interest.

A. We have determined that no public need for the 
Board has been demonstrated. The Board was 
created to comply with Federal law (see Recom­
mendation No. 1).

B. The Board has initiated statutory changes which 
have benefited the public (see criteria III).

I I . The extent to which the operation of the board, commis­
sion,- or agency program has been impeded or enhanced
bv existing statutes, procedures, and p7" ctices which 
it has adopted, and anv other matter. 'ucLuding 
budgetary, resource, and personnel m a k e r s .

A. Federal law requires the State to have either a 
Board of Nursing Home Administrators or an agency 
of the State responsible for licensing under the 
Healing Arts Act of the State. Since Alaska does 
not have a Healing Arts Act, the State is mandated
to have a licensing board.

Ill. The extent to which the board, commission, or agency
has recommended statutory changes which are generally 
of benefit to the public interest.

A. The statutes were amended to replace annual 
licensing renewal requirements with biennial 
requirements.

B. Statutes /ere established by which licenses can 
be revoked from persons who do not uphold the 
standards established by the Board.

IV. The extent to which the board, commission, or agency
has encouraged interested persons to report to it 
concerning the effect of its regulations and decisions 
on the effectiveness of service, economy of service, 
ind availability of service which it has provided.

Limited Analysis
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IX. The extent to which statutory, regulatory, budgeting, 
or other changes are necessary Co enable the agencv,
board, or commission to better serve the interests of 
the public and to comply with the factors enumerated 
in this subsection.

Please refer to the previous section, Finding and 
Recommendation.
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APPENDIX A

BOARD OF NURSING HOME ADMINISTRATORS 
REVENUES COMPARED WITH EXPENDITURES 

For Fiscal Year 1985 
(UNAUDITED)
(Note 1)

Average Revenues (Note 2) 

Expenditures (Note 3)

Excess of Expenditures over Revenues

$ 1,818 

3.022 

$(1.204)

Revenues

Examination Fee 
Reexamination Fee 
Investigation Fee 
Biennial License Fee

Late Fee Fine 
Bad Check Charge

Schedule 1 
Tvpes of Revenues

Amount Collection Time

$25 With application form
25 With application form
25 With application form
50 Prior to initial license

issuance and biennially 
10 With late payment
10 With valid payment

Note 1

This revenue/expenditure comparison was prepared from avail­
able records and discussions with Occupational Licensing 
personnel. The records were pot audited by us and, accord­
ingly, we do not express an opinion cn the Board's Revenues 
Compared with Expenditures.

Note 2

The majority of the revenues collected are composed of 
license renewal fees. These fees are collected by most 
boards once every two or four years and cause revenues in 
one year to be much greater than the revenues collected in 
the next year. Therefore, we calculated and reported an 
average for the revenues collected in Fiscal Years 1984 and 
1985 in order to obtain a more accurate representation of 
collected revenues.
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APPENDIX B

BOARD OF NURSING HOME ADMINISTRATORS 
EXAMINATION STATISTICS

Number of Examinations Given in Fiscal Years 1983-85 

Fiscal
year Passes Fails Total

1983 ’ 4 0 4
1984 2 1 3
1985 7 2 9
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HILL SHEFFIELD, GOVERNOR

DEPARTMENT OF COMMERCE *k 
ECONOMIC DEVELOPMENT

D! VISIOM OF OCCUPA TION A L LI CENSING

POUCH D
JUNE A U. ALA SKA 99811 
PHONE: 1907) -165-2534

December 23, 1985

Mr. Gerald L. Wi1kerson 
I egislative Auditor 
Division of Legislative Audit 
Pouch W
Jjneau, AK 9981 1

Dear Mr. Wi1kerson:

Thank you for the opportunity to comment on your preliminary 
audit report for the Board of Cursing Home Administrators.

We i:oncur with your findings and recommendations and agree that 
a less expensive metnod to administer licensing should be 
sought while preserving the State's eligibility to obtain 
Med' ,iid funding.

Thank you once again for the opportunity to comment on your 
audit.

Sincerely

Loren H. Lounsbury 
J  Commissioner

LHL/mel232H
122385b
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1/29/86

Grig lal sponsor: Duncan

BY THE LABOR AND
IN THE HOUSE COI1MERCE COMMITTEE

CS FOR HOUSE BILL HO. 479 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating: to biomass fuel systems."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.88.500(a) is amended to read:

(a) In this chapter, "alternative energy system"

(1) means a source of thermal, mechanical^ or electrical

energy which is not dependent on oil or gas or a nuclear fuel for the 

supply of energy for space heating and cooling, refrigeration and cold 

storage, electrical power, mechanical power, or the heating of water;

(2 ) includes

(A) an alternative energy property as defined by 26

U.S.C. 48 (].)(3)(A), (Sec. 301, P.L. 95-618, Internal Revenue

Code);

(B) a method of architectural design and construction 

which provides for the collection, storage^ and use of direct

radiation from the sun;

(C) a woodstove with a catalytic converter^ [OR] a 

catalytic converter for a wood stove, or a catalytic fireplace 

insert; [A N D ]

(D) a steam, hot water, or ducted hot air central 

heating system that uses wood or coal for fuel; and

(E) a stove or furnace that uses biomass fuel produced 

from any organic matter that is available on a renewable basis, 

including agricultural crops and agricultural waste and residue, 

wood waste res l a je, animal waste, municipal waste, and aquatic

r»r»TTT> / “7 r\ t  t  r  \
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plants;

(3) does not include, unless described in (2)(C) of this

subsection,

(A) a stove that uses only firewood [WOOD] , coala or 

oil for fuel; or

(B) a fireplace or fireplace insert.
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I N  T H E  H O U S E  B Y  D U N C A N

H O U S E  B I L L  N O .  479 

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N  

A  B I L L

F o r  a n  A c t  f n t i t l e d :  " A n  A c t  r e l a t i n g  t o  b i o m a s s  f u e l  s y s t e m s . "

BE  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  4 5 . 8 8 . 5 0 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  I n  t h i s  c h a p t e r ,  " a l t e r n a t i v e  e n e r g y  s y s t e m "

( 1 )  m eana  a  s o u r c e  o f  t h e r m a l ,  m e c h a n i c a l ^  o r  e l e c t r i c a l  

e n e r g y  w h i c h  i s  n o t  d e p e n d e n t  o n  o i l  o r  g a s  o r  a  n u c l e a r  f u e l  f o r  t h e  

s u p p l y  o f  e n e r g y  f o r  s p a c e  h e a t i n g  a n d  c o o l i n g ,  r e f r i g e r a t i o n  a n d  c o l d  

s t o r a g e ,  e l e c t r i c a l  p o w e r ,  m e c h a n i c a l  p o w e r ,  o r  t h e  h e a t i n g  o f  w a t e r ;

( 2 )  i n c l u d e s

( A )  a n  a l t e r n a t i v e  e n e r g y  p r o p e r t y  a s  d e f i n e d  u y  26 

U . S . C .  48 ( 1 ) ( 3 ) ( A ) ,  ( S e c .  3 0 1 ,  P . L .  9 5 - 6 1 8 ,  I n t e r n a l  R e v e n u e  

C o d e ) ;

( B )  a  m e t h o d  o f  a r c h i t e c t u r a l  d e s i g n  a n d  c o n s t r u c t i o n  

w h i c h  p r o v i d e s  f o r  t h e  c o l l e c t i o n ,  s t o r a g e ^  a n d  u s e  o f  d i r e c t  

r a d i a t i o n  f r o m  t h e  s u n ;

( C )  a  w o o d s t o v e  w i t h  a c a t a l y t i c  c o n v e r t e r  o r  a 

c a t a l y t i c  c o n v e r t e r  f o r  a w o o d  s t o v e ;  [AND]

( D )  a  s t e a m ,  h o t  w a t e r ,  o r  d u c t e d  h o t  a i r  c e n t r a l

h e a t i n g  s y s t e m  t h a t  u s e s  w o o d  o r  c o a l  f o r  f u e l ;  a n d

( E )  a s t o v e  o r  f u r n a c e  t h a t  u s e s  b i o m a s s  f u e l  p r o d u c e d

f r o m  a n y  o r g a n i c  m a t t e r  t h a t  i s  a v a i l a b l e  o n  a  r e n e w a b l e  b a s i s ,

i n c l u d i n g  a g r i c u l t u r a l  c r o p s  a n d  a g r i c u l t u r a l  w a s t e  a n d  r e s i d u e ,  

w o o d  w a s t e  r e s i d u e ,  a n i m a l  w a s t e ,  m u n i c i p a l  w a s t e ,  a n d  a q u a t i c

p l a n t s ;

f
-1 - HB 479



1 ( 3 )  d o e s  n o t  i n c l u d e

2 ( A )  a  s t o v e , o t h e r  t h a n  o n e  d e s c r i b e d  i n  ( 2 ) ( E )  o f

3 t h i s  s u b - e c t i o n ,  t h a t  u s e s  o n l y  w o o d ,  c o a l A  o r  o i l  f o r  f u e l ;  o r

4 ( B )  a f i r e p l a c e  o r  f i r e p l a c e  i n s e r t .
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THE ~J* %
COMPANY
T raoge r In dus trie s  is a tdm ily owned 
co rpo ra tion  based  in Ml Angel O re ­
gon During  ihe  last two decades 
T raege rs have deve loped and mar- 
ke led  ove r 22 d iffe ren t models ol 
so lid  fu e led  app liances and have 
thousands c f sa tis fied customers 
w ho re ly  on them  for aflo rdable 
hea ling  equ ipm ent.

T raegers h a v e  been keep ing fam i­
lies warm  fo r  o ve r 25 yea rs O ld- 
fashioned c a r e  and c ra ftsm ansh ip  
goes in to  e v e r y  p roduc t they bu ild 
The T raege r n a m e  m eans lop  q ua l­
ity, tested p e r fo rm a n c e , and first ra le  
cus lomer s e r v ic e

TRAEGER INDUSTRIES/P.O. BOX 8?.& 'M T . A N G E L , O R EG O N  97362

Pellet Fuel is Available Locally AtJ^

z
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A L A S K A  p:LLQT , hJfqA!.‘ 2̂G
1 8 3 2  Crest St. -  T -*- 739-1332 

Juneau, Alaska 99301 
Ncxl To Perseverance Glass

JOIN THE REVOLUTION!

• k \ k j k jfr/frjW

Traeger Pellet Fired Equ ipment is 
Available Locally A t : ^

ALASKA PELLET HEATING 
1 8 3 2 ,C res t St. -  Tel. 7 8 9 - 1 3 3 2  

Juneau , Alaska 9 9 8 0 1  
Next To Perseverance G la ss



KT s

WHY PELLETS?
11old my husband thal either Ihe wood stove goes or he 
doc, | was fed up with the did, dust and smoke in my 
living room Then we saw Traegers new pellet heaters 
Wo :.an t believe now clean they burn No more mess in 
the living room No more worrying about chimney tires 
Sati' and clean

When you live on a fixed income, high utility bills can 
sure put the pinch on I'm not getting any younger and I 
don't need back breaking wood chores These new 
pellets sure have take the work out ol woodt urnmg Just 
load the hopper and forget about it Wha' a re lie f

T spent a good deal ot my youth curing . splitting, 
hauling stacking, loading and babysitting wood stove 
So when I built a house ol my ow I said nevei again 
Bui lhal was belore oil, gas. and c ectnc prices 
skyrocketed Thank goodness lor itv e new pellet 
healers Now I can have both convemr ice  anu fuel 
bills'"

r i i '

OPERATION
Pellets are stored in ihe attached Jppei When ihe room thermostat calls for 
heat, Ihe burner is activated Pellets are metered and dropped down lo the 
auger assembly The auger delivers Ihe pellets into the lirepol Exlrcmely 
high temperatures in Ihe lire pol cause Ihe pellets lo give oil combustible 
gases As Iresh air is mixed will) these combustible gases, they ignile in a 
llame similar to that ol an oil or gas power burner Combustion by-products 
aie then routed through a heat exchanger where the blower lorces return air 
over the exchanger warms it, and delivers it to the room All burners feature 
pilot lire maintenance, and a unique llame protection system designed to 
prevent overtires, mis-lires, and hopper burn back

PATENT
PENDING

THE
C0MPANY
Traeger Industries is  a fam ily  owned 
corpo ra tion  based in  Mt Angel O re ­
gon During Ihe la s t tw o  decades. 
T raegers have d e ve lo p e d  and m a r­
ke ted over 22 d iffe re n t m ode ls ot 
so lid  fueled a p p lia n ce s  and have 
thousands of s a t is f ie d  cus tom ers  
who re ly on t» em  fo r a ffo rdab le  
hea ting equ ipm ent

T raege rs have been keep ing  fam i­
lies warm  for o ve r 25 yea rs O ld- 
fa sh ioned  ca re  and cra ftsm ansh ip  
goes in to eve ry  p ro duc t they build 
The Traeger nam e m eans lop  q u a l­
ity. tes ted portor m ance . and first rate 
cus tom e r se rv ice

TRAEGER INDUSTRIES/P.© . B©X 829/MT. A N G EL , O R EG O N  97362

Pellet Fuel is Available Locally A t^ .

ALASKA PLLLET HEATING 
1 8 3 2  C res t S t. -  Tel. 7 o 9 -1 3 3 2  

Juneau , A laska 9 9 3 01  
TS’cxt To Perseverance Class

tk  Ijk lif jic fa  \k( 'k
Traeger Pellet Fired Equipment is 
Available Locally A t : ^

ALASKA PELLET HEATING 
1832,Crest St. -  Tot. 789-1332 

Juneau, Alaska 39801 
i\\ xt To Perseverance Glass

i r  i t  i t  i t  \ k  \ k  i t  i t  /W
JOIN THE REVOLUTION!
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"Today s utility prices ate almost 'nough lo make a guy 
sick But I have te lle r things lo do with my lime than 
make wood Then I found oul about Traeger s new pellet 
stoves, lurnaces and boilets Talk about low utility bills1 
As far as I'm concerned these pellet burners are Ihe 
grealosl thing since sliced bread'”



THE 070 
MINUTEMAN

MPW070

Thi;M INUTEMAN070is Traeger slargest b'ornasspeliclbuttlingtopbreach 
tree standing stove Thermostatically controlled anti fully automatic. The 
MINUTE MAN 070 is designed lot installation directly on carpeting tile, wood, 
or linoleum flooring with minimal llont and no wall protection The MINUTE 
MAN 070 does nci leguit ihe expensive class A all luei chimney, anri instead 
is approved lor use w "  class L chimney The MINUTEMAN 070 features 
glass door wiih an wash, brass cloverfdal Irim automatic Mower remote 
thermostat, llame protection, pilot maintonann 1J ga -109 stainless stoel 
‘ irebox and a 5 year heal exchanger warranty

THE 040T 
MINUTEMAN

MPW040T

The MINU1EMAN 040T is Ttncger's biomass pollel burning lop breach Irco 
standing sieve Thermostatically controlled and lully automatic I he MINUTE 
MAN 0401 is designed lor installation directly on carpeting. Iile. wood or 
linoleum flooring with minima! floor and no wall protection The MINUTEMAN 
(MOT does not require the expensive class A all fuel chimney The MINUTI 
MAN (MOT lealures glass door with air wash ‘•rasscloverloa! torn, automatic 
blower, remote thermostat. 14 ga 409 stainless sloel firebox llame protor. 
lion, pilot maintenance, and a 5 year heal exchanger warranty

THE
GENERAL

GBU130

The tTI NEfTAI is Traeger s biomass pellet combination gas, oil or electee 
forced air furnace lor central healing systems Thermostatically controlled 
and lully autoinabe. Designed tn a component system Ihe GENERAI can he 
sol im in an upiiow down How or lowboy configuration The GENERAL 
Natures laige hopper, llame protection pilot maintenance M ga -inn 
stainless sloel lirebox. I 4hpor I E lip blowers domestic waler healing and 
a a year heal exchanger warranty

THE 04®R 
MINUTEMAN

MPW040R

The MINUTEMAN 040R is Traeger s biomass pollel burning rear broach Iree 
standing stove Thermoslalically controlled, and lully automatic The MINUTE- 
MAN 040R is also designed lor installation directly on carpeting, tile, wood or 
linoleum lloormg wilh minimal lloor and no wall protection. The MINUTEMAN 
04OR does not require a chimney, instead. Ihe 040R comes wilh a rear breach 
kit lor penelraling homes exterior walls (Much like a dryer ven t) The 
MINUTEMAN 04OR features include, glass door wilh airwash. brass clover- 
leal Irim. automatic blower, remote Ihermoslal, 14 ga 409 stainless steel 
lirebox. rear breach kit wilh outside air. llame protection, pilot maintenance, 
and a 5 year heal exchanger warranty

THE
PATRIOT

PCH040

The PATRIOT is Traeger s biomass pellet tired console healer Thermostatic­
ally controlled and lully automatic. Its beautiful oak cabinet is a lar cry Irom Ihe 
traditional black box stove design, plus Ihe PATRIOT is lar safer. The 
PATRIOT requires no lloor or wall protection, and utilizes a rear breach wall 
venting system. The PATRIOT lealures include: oak cabinet, glass door with 
air wash, brass cloverleal panels, automalic blower, remote thermostat, 14 
ga. 409 stainless sleel lirebox. rear breach kit wilh outside air. flame protec­
tion. pilot maintenance, and a 5 year heal exchanger warranty Can also oe 
used lor lireplaces.

 .............  i r - n r .

THE
DELAWARE

DOD130

The  DELAW ARE is T raege r's  b iom ass pe lle t tired  hot water 
boiler. T he rm os ta tica lly  con tro lled  and fu lly au tom atic . The 
DELAW ARE ope ra tes at low pressure , low  tem pe ra tu re  (110°- 
190°) and is su itab le  for rad ian t w a te r systems, or w a te r to air 
exchange  system s. Features inc lude  250 lb. hopper, pump, 
expansion tank w /p u rg e , the rm om ete rs , tr ip le  aquastat, and a 
va rie ty o f accesso ries .



CITY AND BOROUGH OF JUNEAU, ALASKA 
CERTIFIED WOODSTOVES WHICH WOULD MEET THE 

PROPOSED WOODSMOKE REGULATIONS 
Revised January 17, 1986

B u m  Time 
Between

Model Type

Average
Smoke

(grams/hr.)

Average
Overall
Efficiency

Output
Heat

(BTU/hr.)

Refueling 
(hours) 

Low - High

Blaze King "King" Catalytic 1.6 76.9 9,510 to 35,200 16.2 4.4

Fisher Tech IV Fireplace Insert 2.5 
(Catalytic)

79.1 18,033 to 31,794 5.6 2.8

Timber Eze 477 Catalytic 2.0 75.8 8,660 to 21,860 11.4 3.4

Vista 640 Non-Catalytic 5.4 61.8 20,839 to 60,704 1.8 0.6

Earth Stove 1000-C Catalytic 3.5 74.9 10,873 to 24,418 7.3 3.0

Arrow ATS II Catalytic 2.5 75.6 9,055 to 31,838 6.5 1.8

Turbo 10 Catalytic 3.1 76.0 12,662 to 35,427 6.5 2.2

*Pellefier FS-1 Non-Catalytic 0.7 79.4 9,455 to 29,630 NA NA

^Whitfield Non-Catalytic 0.9 79.4 9,499 to 26,638 NA NA

*Collins Hopper Add-on Device 2.6 73.4 6,932 to 56,196 NA NA

Earthstove 1007.-0 Non-Catalytic 
(This model with the air 
supply stop is the only 
model that has been approved)

5.6 68.7

Sweethome Stove Works 
Catalytic Fir AK-18

Catalytic 2.0 76.2

ORLEY’S Leopard U246 
Free Standing Model

Catalytic 2.5 73.0

ORLEY'S Panther F246 
Hearth Model

Catalytic 2.5 73.0

**Jotul 3C Catalytic 3.9 73.0

**Jotul 8C Catalytic 6.0 75.0

*Bums Pellet Fuel
**Only certified for the rear vent application



INTRODUCTION OF BILLS (House)

Insurance 
Rate Hike 
(notice)

Energy
F u n d i n g

M o o s e

H u n t i n g

( s t a m p )

Energy
Loans

Corporal
Punishment__
(prohibited)

Introduced Jan. 15, and referred to the State Affairs and 
Finance Committee.

HOUSE BILL 476, by Rep. M.M. Miller by request. Requires an 
insurer who increases premium or adds a surcharge to an 
auto insurance policy because of an accident in which the 
insured or a person covered by the policy was at fault to give 
written notice of the increase or surcharge at least 15 days 
before it takes effect, stating the reason for the change and 
the right of appeal.

Introduced Jan. 15, and referred to the Community and Regional 
Affairs and Judiciary Committees.

HOUSE BILL NO. 477. by the Rules Committee by request of 
the Governor. See SENATE BILL 347, page 14, identical.

Introduced Jan. 15, and referred to the House Special Loans 
and Finance Committees.

HOUSE BILL NO. 478. by Martin. Requires the Dept, of Revenue 
to establish a moose habitat conservation stamp program simi­
lar to the oue established for waterfowl, and to set aside re­
ceipts in the fish and game fund to be used for enhancement 
and maintenance of moose habitat in the state.

Introduced Jan. 15 and referred to the Resources and Finance 
Committees.

H O U S E  BILL N O .  479. by Rep. Duncan. Adds to those alternative 
energy and heating systems which are eligible for alternative 
energy loans systems which use bionr ss fuel produced from any 
organic matter that is available on a renewable basis, such as 
agricultural crops, waste and residue, animal waste, municipal 
waste and acquatic plants.

Introduced Jan. 16 and referred to the Labor and Commerce, 
Loans and Finance Committees.

HOUSE BILL NO. 480, by Reps. Koponen and Davis. Prohibits 
anyone employed by a private or public school from inflict­
ing corporal punishment or bodily pain on a student; permits 
tbe use of reasonable and necessary restraint on a student to 
protect the student or others from physical harm, to obtain 
possession of a dangerous weapon or object, or to protect 
property from serious harm.

Introduced Jan. 16, and referred to Health, Education & Social 
Services and State Affairs Committees.

HB 4 7 5 , cont'd



lot k p o w i t .  I t ’s real easy 
nchtffh blasting caps,”  he

cajPS are sm all  meta lic  
few  Inches Hi length, usu- 
:d to a length o f  e lectrical 
red is suggesting .  ineau 
ip  an e ye  open for such 
.heir homes. I f  a  blasting 
d, W indred recommends 
nolice to rem ove  it.
'• led police to several 
sting caps and containers 
dynam ite  stored in the. 

i  W indred. Other explo­

s ive  m a ter ia l  was found following a 
search o f  a suspect’s bedroom, he 
said, f ? • • •

A ccord ing  to Windred, the stolen 
blasting caps m a y  be linked to a se­
ries o f  unexplained explosions in re­
cent months. On Dec. 29, a door at 
F lo y d  D ryden  M idd le  School was 
b lown open w ith  blasting caps. Sev ­
eral area m a i l  boxes m a y  also have 
been b lowr up with the stolen mate ­
ria l, he said.
• Police are investigating possible 
violations o f  laws regulating storage 
o f  explosives a t  the suspect contrac­

tor ’s work  site. Po lice  w il l  not re ­
lease the nam e o f the contractor un­
der investigation unti l charges are 
fi led, W indred  said. . ..

M eanwh ile ,  two Juneau teen­
agers are  expected ,’o be charged 
w ith  misconduct invo lv ing a weapon 
in the first degree fo l l jw ing  the in­
vestigation into last F r id a y 's  bomb 
threat a t  the high school. .. k

Accord ing  to police, a 14-year-old 
student a l leged ly  brought the explo ­
s ive  mater ia ls  to the school to sell or 
g ive  to a 17-year-old m a le  student.

Police  h ave  not identified the person • 
who m ade  the threat. '  *“  v

“ Quite a few  kids knew  this trans­
action was going to take place,” said
W indred . ...............

T h e  threat resulted in the closure 
o f  the high school and adjoining M a ­
rie D rake  M idd le  School. Students 
w e re  sent home after a search locat-, 
ed a  bag containing four blasting’ 
caps and a two -and -a -ha l f pound con­
ta iner o f  gelatine d ynam ite  in an un­
assigned high school locker. . . ■ >  V* 

T h e  m ater ia l  w as  removed from 
the school without incident. V . S's , .■

-n ■:.; it.], ' y  'vyv,.}1} .AjtV,V.w
!■ *................

New law allows use of some*-
. *  »

’..stoves
Ordinance changes h(>w ;; 
burning bans are called

"Hit

air

ASSOCIATED PREj J

3ion may be cut short.
j v * * • r* *• . * ■» i

launch w indow o f only a 
•nents o f  the current mis- 
mbitious schedule o f  15

P lea ts  turn to  Page 14
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o c k s .................. Page 13

B y B E TS Y  LO N G E N B A U G H
THE JUNEAU EMPIRE

T h e re ’s n ew  hope on the horizon for local residents 
w ho  w an t  to keep their wood stoves burning all winter. .

Beginn ing Wednesday, local residents who own 
stoves that m eet Junea r  City -Borough emission s tan ­
dards m a y  keep their fires burning during wood smoke 
alerts.

In  the be l ie f that the approved stoves won ’t let smoke 
get in your  eyes, the Juneau City -Borough Assem b ly  re­
cen tly  approved an ordinance that allows the stoves tc 
burn and sets up new criteria for declaring wood smoke 
bans.

T h a t  new  criteria calls for two  types o f  wood smoke 
bans -  a  wood smoke a lert and a wood smoke emergen ­
cy .  U n de r  an alert, owners o f  approved wood stoves who 
h ave  municipal permits m a y  continue to bum. U nder  an 
em ergency , no wood stoves are allowed to burn.

S te ve  Gilbertson, the municipal lands and resources 
m anager, is in charge o f  monitoring the air quality  of 
Mendenhal l  V a l le y  and enforcing the new  ordinance. He 
said F r id a y  he hopes that only air alerts will occur in 
the future, w ith  air emergencies necessary in the event 
o f  e x trem e  pollution in the va lley . . s-

“ I  th ink people have  to realize this ic a t  an experi­
m enta l s ta g e , "  he added.

G ilbertson also said his office now has applications 
for people who own approved wood stoves. In order to 
use those stoves during alerts, they must have permits 

'  "  Ploase turn to  Pago 14

WEATHER
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Lemon Creek vicinity to bek 
monitored for wood smolcef,,
THE JUNEAU EMPIRE ' "  ‘ r‘ , ;  t i ’ <'  *’.............................

Lem on  Creek residents m a y  want to buy w a rm  slip­
pers for next winter, as their neighborhood w il l  proba­
b ly  end up being subject to its own wood stove bans.  ̂ j 

T he  Lem on  Creek area ;s one place that w il l  feel the 
im pact o f  a comprehensive ordinance regulating wood 
stove use that was  approved by  the Juneau C ity -Bor ­
ough Assem b ly  several weeks ago. • -'N.

A t  the urging o f  sem e assembly members, municipal 
s ta f f  agreed to begin monitoring the Lem on Creek area 
w ith  an eye  to regulating wood stove use. Th is  winter, 
however,  there isn’t the necessary equipment in the 
area to e ffec tive ly  measure wood smoke pollution.

In next y e a r ’s municipal budget, s ta f f  w il l  be seeking 
$25,000 to buy  a wood smoke monitor for tne area. Once 
installed, the device w i l l  a llow municipal officials to call, 
for wood smoke bans in Lem on Creek, as w e l l  as the' [ 
Mendenhall Va l ley .  ’•* •>»*•

S teve  Gilbertson, lands and resources manager, s-'- .d ■ 
he expects the munic ipality  m a y  call separate .rood . 
smoke bans in each area, depending on w e a t K r  condi- , 
tions. He  said i t  is now impossible to pred; . how  often ' 
bans m a y  be necessary in Lem on  Creek. •iJ'W"'.

" W e  do not have a lot o f  data for the a rea , "  said 
Gilbertson. •• ’ - ‘ • .

H e  added, however, that his office has received a lot 
o f  calls from Lem on  Creek area residents who com -

} * « - ■

* j*, •» a
|.*i 'plained o f  wood smoke pollution.

The  new  proposed smoke a lert area in Lemon Creek; 
extends from the Juneau Christian School, including '  ;J 

” Please turn to  Page 14 j ’
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Rain showers continuing through'" 
Tuesday, ’Page 14 .
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JNCTL
ard of trustees of Juntau Arts 
nities Council will meei. at 7:30 
Northern Light United Church, 
mbers and interested persons 
l to attend.

I STaR
:neau Lodge No. 147, F . and 
meet at 7:30 tonight. All Masons 
are urged to attend.

ins of practically any skill level 
re enthusiastic about forming a 
of Alaska-Juneau pep band are 
intact the UAJ office of student 
:t 783-4528. • j t ' . .. f ,

IESSURE  :
ood pressure testing will be con- 
the Mountain View Senior Cen- 
1:30 a.m. to 1:30 p.m. Tuesday, 
ment is necessary. Call 586-3736 
formation.

:S

mce ca lls /
Volunteer Fire Department

• services teams responosd to 
ver the weekend:
?al call: A t 9:49 a.m. Friday, 
itient, stable, transported to 
.■mortal Hospital.
• vehicle accident: A t 10:06 p.m. 
Sgan Drive and the Mendenhall 
., injuries minor, both patients 
nsport.
na calls: A t 2:29 a.m. Saturday, 
i, no transport; at 11:51 a.m. 
lild choking, mother dislodged 
the ch’ld was stable and taken 
ital by the family; at 2:01 a.m. 
or cuts, patient taken to the hos-

Volunteer Fire Department
• services teams responded to 
er the weekend:
:al calls: A t 9:34 a.m. Friday, a 
■ient, stable, transported to the 
t 11:48 a.m. Sunday, no details 
.. patient stable, transported to 
it; at 2:50 p.m. Sunday, patient 
•mlnal pain, stable condition, <1 lo  hosp ita l.

Woodsmoke...
■' y  C o n t in u e d  from  Page 1

‘ from  the city. The  free permits are good for two years.
Gilbertson said the approved wood stoves have two 

things in common -  v e r y  low  emission standards and 
certification from Oregon. .

Because the munic ipa l i ty  is basing its new  ordinance 
on a s im ilar law  in Oregon, it is accepting that s tate ’s 
testing procedures for wood stoves.

M a n y  o f  the approved stoves —  there are now 10 on 
the list -  have  ca ta lyt ic  converters. Others use pellet 
fuel to reach the low  emission standards. .

G ilbertson said at least four other stoves, some o f 
wh ich  are for sale locally , have  gone through the tests, 
but are not y e t  certified. H e  said he expects a new  list 
from  Oregon by  the end o f  this month ..............

U n t i l  then, he said he can on ly  , . m m end  the 10
stoves on the approved list. T h e y  are:

•  B la ze  K ing  “ K ing ,” a ca ta ly t ic  converter stove.
•  E a r th  Stove 1000-C, a ca ta ly t ic  converter stove.
•  Tu rbo  10, a ca ta lyt ic  converter stove.
•  F ish e r  Tech  IV ,  a  ca ta lyt ic  fireplace insert.
•  T im b e r  E z e  477, a ca ta lyt ic  wood stove.
•  V is ta  640, a non-catalytic wood stove.
•  Pe l le f ie r  FS-1 , a non-catalyt ic stove that bum s  pel- 

let fuel, . v -  w i m ’i i . i ' s

•  Whitfie ld, a non-catalyt ic stove that bum s pellet 
fuel. .. . .

•  Coll ins Hopper, an add-on devise that burns pellet 
fuel.

Those wood stoves that are on this list and sell locally

cost about $1 ,000, not including installation.
Th e  assem bly  hopes to eventual ly  have all stoves in 

the city-borough meet the emission standards. To  meet 
this goal, the new. ordinance calls for all wood stoves in­
stalled and sold in Juneau to meet the Oregon emission 
standards beginning Aug . h

Gilbertson expects the most successful enforcement 
o f  this new  regulation to com e from the building depart­
ment, which issues permits for wood stove installations.

. S teve  Shows, who assigns building inspections, said a 
building perm it is required for any  new  installation, in­
cluding rep lacement o f  an existing stove. The  permits 
and their accompanying inspections are free and are de­
signed to m ake sure wood stoves are safely  installed, he 
said. ’

, " H o m e  owners are sometimes ro t  getting a building 
perm it and install ing a stove, sometimes properly, 
sometimes n o t , "  he said. >

During the past year, the municipality  has been aid­
ed in its inspection effort b y  some insurance companies 
who now require proof o f  wood stove inspections before 
offering insurance, said Shows. . V ’• 1

“ Th is  is the greatest plus we have seen ,"  he said. 
Shows said that “ nine t imes out o f  10," wood stoves ’ 

that are inspected were installed incorrectly.
H e  said that currently  he is able to schedule inspec­

tions w ith  a d a y ’s notice. Those who w an t inspections 
should call a 24-hour recording phone 586-1703, before 
7:30 a.m. on the d a y  they  want an inspection. * ’’ " •  t  

T o  rece ive  a permit, they  should come into the mu­
n icipal building department and fill out a form. They  
w i l l  also receive a brochure on proper stove installation. .

g set o il in the Cedar Park area, 
ere set on fire.

t i p «• . - ‘ ~ • V* * ' '' !? *•
irefighters are reminding resi- 
every home should have at least 
dinguisher and everyone in the 
■u'd know how to use it. The Gla- 
nteer F ire Department offers 
2s on use of fire extinguishers, 
lation, call 789-7554.

Lemon Creek... -
Contlnuod from  Page 1

Sunny Point, back to Lem on Creek basin and to V ander ­
bilt Hil l.

G ilbertson also said m a ny  Juneau residents remain  
unclear about where the boundaries are for the M enden ­

hall V a l le y  wood smoke alert area.
T h e y  could be described as having a southern bound­

a r y  o f  the airport area, an north boundary o f  the glacier 
recreational area, an east boundary running along the 
base o f Thunder Mountain and a west boundary that bi­
sects the Mendenhall Peninsula. v

N o t  included in the ban are the Auke  Lake  area and 
F r i t z  Cove  Road.

Shuttle...
. .. ...... ' v  * f" . ”

rl.’T V *  ‘ Con tinued from  Page 1
The  flight plan today was devoted m a in ly  to astrono­

m y ,  and S teve  H a w le y  spent the morning pointing two 
u ltravio le t telescopes at star targets in a search for lu­
minous clouds o f  ultraviolet radiation.

M ission  Control awakened the astronauts today with 
the theme song from the m ov ie  “ An im a l House.” The  
control center said several o f  the astronauts were fans 
o f  the m ov ie ,  and com m ander Robert Gibson responded., 
“ I t  sounds like our secret is out.”  . . . .

Co lum bia  shed its postponement j inx  w ith  a spectac­
u lar predawn lif to f f Sunday, and 9% hours later the 
c rew  launched the wor ld ’s most powerful commercia l 
communications satell ite, R C A ’s $50 million Satcom 
KU-1 .

“ I t ’s on its w a y ,”  Mission Control radioed after a 
rocket engine ignited to propel the satell ite toward sta­
tionary orbit 22,300 miles above the Earth .

R C A ,  wh ich  paid the National Aeronautics and Space 
Adm in is tra tion  $14.2 mil l ion for the delivery, said Sat­
com  w il l  be capable o f  providing v ideo and audio com ­
munications for all o f  the United States except A laska , 
transm itt ing a signal powerful enough to be received by  
d*sl. cntennas as small as three feet.

Nelson and H a w le y  w i l l  have  an exclusive v iew  o f  the 
com et as it nears the sun on its once-every-76-years 
sw ing through this part o f  the iiolar system.

“ Yo u  can ’t observe H a i le y 's  from the ground as it 
m akes  its closest approach lo the s i i i  in January  be­
cause o f  the sun’s brightness," e x p l a in ^  S. A lan  S tem  
o f  the Un iver s i t y  o f  Colorac?", who is principal investiga-

-i.. i ;

■ A • •: 

i •: •
• i i

.Y . r ■» i ». i V •
• • • •• • ■ ■
V ' .• A*

■ * • • ,. i f • i ..
. . .  . .  . a r

Nelson, who w i l l  operate the C H A M P  cameras, said 
in an in terv iew  before the flight, " W e ’ll be taking some 
photographs and spectral measurements for the pu r - '  
pose o f  documenting the comet, and w e ’ll be doing i t : 
from  above  the atmosphere where we  can get a r e a l ; 
c lear look at it. W e ’re ^oing to use the apparatus o v e r ; 
the course o f three flights, so w e  should be able to get a ■ 
good consistent set o f  data on H a i le y ’s . "  ' ' . :

S te m  said the instruments "p r im a r i ly  w il l  be looking • 
at water.  The  comet is basically an ice ball,  and when 
the sun — elts the ice, it breaks the water down into c o n -V  
stituei. .Ve’ll s tudy these to learn about the com et’sj. 
atmosphere.” -

H a w le y  wi!’, use two telescopes to search the universe" 
for sources o f  Suminous clouds o f ultraviolet radiation.

“ O n ly  in the last 10 years have  we  begun to look at 
the universe in the ultraviolet w ave leng th , "  he said be­
fore the mission. “ T h e  reason for that is that the obser­
vatories on Ea r th  being beneath the atmosphere are no t . 
able to observe these wavelengths because the atmos-; 
phere is opaque to U V  radiation. So w e ’ll be getting- 
some v e r y  fundamental data and w il l  be dealing with- 
questions as to where the U V  emission comes from ."  :
• H e  said the knowledge would help astronomers m a sk ; 
out the U V  background and thus improve  the data from - 
'h e  $1.2 billion Hubble Space Telescope, which w il l  -be- 
launched from a shuttle next October. '.  ; . i ; i

One o f  the telescopes also w il l  be trained on the com -^,; 
et. -  -  - •*. ■••<*

Rep. Bill Nelson, a Florida D em ocrat riding as a  con- ‘
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January 3, 1986 [x,'

Senator Bill Ray
Representative Duncan 
Representative Miller 
P.O. Box V
State Capitol 
Juneau, Alaska 99811

Re: State of Alaska
Alternative energy Loans

Dear Senator and Representatives:

We are soon providing an i.lternative to wood burning stoves in the 
Juneau area and I understcnd that this is presently available in 
A n c h o r a g e .

Our product is a pelletizea wood and other fuel which burns in 
specially constructed stoves and burns smoke free.

I am enclosing a couple of a i t i d e s  for your further information.

To meet new ordinances in Juneau, many people will have to replace 
their wood burning stoves.

I understand that under present law, Alternative Energy Loans are 
available for catalytic equipped wood stoves, or catalytic 
c o n v e r t e r s .

Therefore it would be appreciated if the present law could be 
amended to authorize loans for biomass pellet fuel burning stoves 
or furnaces.

Steve Gilbertson, Juneau's Air Quality Control Officer, advised me 
that he and D.E.C. officials are in favor of this amendment.

I believe the law in question is included in A .S .45.88.010:500.

If you would like fujther information regarding this, I will be 
happy to discuss wha':. I have wi ch you.

Thanking you in advance for your consideration.

Very truly yours,

JUarry Trcpeger '

546 Hemlock 
Juneau, Alaska 99801

Phone: 586 3250



Heating 
homes 

with pellets
Mount Angel manufacturer designs and sells innovative, affordable furnaces

Ms D A I.t 'S T O W M - l.
O f Ik# la frp rn d e a l

M O U N T  a' n C K L  - K a n d y  T f a eg rrsh ru gs  as he considers 
the com plem ty of h is p e llc li ie d  wood burning furnace 
desigra

"T o  m#. tt don't louk like  nothing tu p c r ."  he u y i  "One# 
you'mr horsed around w ith i l  for IS years, i l  doesn't verm  Itkr 
that much "

But he aerm i lo  know he 1  on 10 something aa he d ie*  
lLa [1 1 1 1 ca tha l ind icate tua wood lumac-es bum  c leaner lhan 
do natura l (aa o r o il lu m a  era (or ar. I llt le  aa ha ll (he coal (or 
luel

T raeger, owner and president of TYaeger Industries. hat
deaignmg aoodalovea and (u n uce s  (or more than 20 

g»>"yi. and it  op tim istic  that hia lateal deatgn w ill catch  on 
J*vt»nil fue l tou re r ta the Moat rvisel a ip r c l of Ihe new lo r

turn
®VI

na cm , w h ich  have been on the m arket i i  nee (a ll B iom ata 
pelle ia. produced from  w an e  prodoc Li auch a t pine ahavingt 
or ry .' n u bb le , are  what ihe  new ly designed heeling  devicea 
consurm

One ton o( p e lle u , whichcoata about (too. prodocea aa much 
heat aa two c o rd i o f wood but le iv ea  substantia lly  k a s  wane. 
About t  of one p n ce n t o ' Ihe p e lle u  rem ain  a t  aah -  ap­
prox im ate ly  two gatlona o ' aah per ton of fuel.

During co ld  weather. Ihe average home require* about one 
SO pound bag per day, T raege r estim ated. Average yearly  
conaum pdon would tM la  Ihe neighborhood of lo u r Iona, he 
added

T ta e g e r ’a therm ostatica lly-contro lled  alove and lu n u c e  
deaigna a lto  a t lem p l to transfe r till of Ihe heal produced in  the 
un its lo  the apace tn Ihe home to be healed. -

And T raege r potnu  out another advantage lo  Ihe pellet- 
burn ing  aytlem a. "T h ey  bum  clean. There  u n 't  any im o ke  I 
You  can a llck  your note r igh t in  the < sm oke lila c t: .”

TJ»e m ajor d raw back la ava ila b tltly  of fuel. T raege r hat 
sever*! hundred tana of II a tor* p iled  lo  meet Ute needs-of 
csm lom eri who have purchased pyile l Dum lng equipm ent II 
isn 't read ily  a v a ila b le  anywhere else In Ihe area.

The  lue l. w h ich  resemble* rabb it fond p e lleu . ha t e iia ted  
lo r severa l decades. T raeger ts id  Bu i com panies producing  
i l  have com e and gone due lo  • U ck  of dem and

R a n d y  T n o g a r  U b o v a l  h a s  d a a l„ n o d  a n d  la 
m a rk e t in g  I se a tin g  s y a lo m a  w h ic h  b u m  p fn a  p a lle t s  
h o p  p h o to ) . T ra a g a e  a a y a  th t i n a w  hact'/rsg u n h a  b u m  
c la a n a r  th a n  g a a  o r  oH a t  n a ttr ly  h a lf  th a  c o a t  f o r  fu a l.  
( P h o t o i  b y  O a la  S t o w a l l l

"Th e re 's  been pev-fa l p lanU  that have been around and 
gone b roke," he said. "Then t'a  the concept of m aking 
p c lle t liod  fuel. T h a l ' i  fine. But you've got lo h a v e  aomething 
to bum  II In. Moat o l them  a rc  looking a l com m erc ia l a p  
p lications, but a com m cnca l app lication  can  d ry  up on you 
very qu ick ly  — Jus! a lit t le  change in  p rice  and they 'll sw itch  
from  one K u r i l  lo  Ihe other."

Before T ra e g e r 'i design, a v a ila b ility  of fuel wasn't live nnh 
problem  in  home-healing pellet app lications. Ill cu r lie r  
designs. Ihe p e lle u  d idn 't burn cn m p lr le li.  und the lu rna cc

( ir r  would aom e iim e i burn back in im h v  luc: b-*iss-i 
T raeger cui-ed ihe  prohlem s w iilw u t know ing wh.ii iu u - rd  

Ihem in other tu riu cc*  I r e u ll i d idn I look u ' e m b o l i  * 
design heaa id  ‘ I never puid ant a ilrn t in n lo m e m  T u rn  » 
no use in  re im  ru lin g  ihe w h r r lt n r r  again It was a mutter IJ 
tak ing it apart and pu llin g  il n g r ltw r  sg.un taking il a p a il 
and lu l l in g  II In c r lh r r  again 

A flt-r T ravg rr pul il tigi-liw-r again and i l  w n rku l in  hn 
va lis la c lton  he began dess loping d illt-ren l hnn healing 
uses Mis designs range from  an indoor lu m a ir  I ha; produces 
nothing but home heal, lo a n  outdoor pellet pump ih s iw i l i  
p rovide heal lo r  home hot water and even rlo th rs  i l n  mg A ll 
of the T raeger Industries products are built a l Ihr cumpant 
shop m Mount Angel 

The lum acea are also cu U id c  i f  liep - irf in en i i f  Kn 
v lronm en la l t fu a lily  regu lations Inal apply In • n u M m is  
T raege r p red icts lh a l n m  wood aiuv# n ian u !jc lu rv r-  w ill 
be forced out of business h\ inn tinued  nghiem ng i f  
regulations for le tt in g  and em issions lln w r t r r .  he added 
pellet-burn ing furnaces would pass even Ihe mrwl stringent 
D E Q  requirem ents 

T raege r knows of only five  other pe llc tued  lu e l furnace 
m anufacturers in  the country bul believe* lh a l Ihe heal 
producing device* w i l l  in c r ru t r  in  pupu la riti in lim e 

He pomle lo  Ihe tla l#  ot M innesota aa an rs a in p lc  nt In’  
w ard  th inking about Ihe new healing  concept T raeger a- 
w e ll aa other pe llc t ited  lue l lum ace  m anu lac lu rrr*  r iv e n th  
donated equipm ent to Ih r i la le  aa part of • M innesota low 
Income hea ling  a ts la lan re  program  The H a le  ss i l l  pu\ (nr 
in s la llu lio n  of Ihe lurnaces

"The concept it .  if  Iheygere people p e llc li ie d  lue l Uses can 
hea l tw ice  as m any homes loc the tam e cusl as supp lung  
them money lo  buy natura l gas o r o il."  T rneger aaid 

A cco rd ing  lo  Traeger, M innesota also has sta le  lunds 
ava ilab le  (or research a n t  development of p e llc li ie d  luel 
m anufactu ring  and use "T h e y 're  past nul a l l ! r  it he said 
•'They're w ay ahead of evtryone  else "

Back home. T raeger san i sale* of Use new- furnace* tu s r  
been good — a lm ost belter l lu n  he's wanted Iheir. lo  he I 
re a lly  want In go thrnuith Ihe w in ic i p is i l'-*t|nt! 'I ge lling  ,i 
lew m il he sa id  It s k ind i f  run aw-.n i .om in  II s hrs-n 
*u|x*r gnod
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M E M O R A N D U M January 13, 1986

SUBJECT: Alternative energy loans for biomass
fuel stoves (Work Order 14-1546)

TO: Representative Jim Duncan

FROM: George Utermohle
Legislative Counsel

I.

The draft bill that you requested is attached. The bill 
amends the definition of “alternative energy system" to 
expressly include sto\es and furnaces that use biomass 
fuels. The effect of this amendment is to allow the 
Alternative Energy Revolving Loan Fund to make loans for the 
purchase of biomass fuel stoves and furnaces.

II.

You also asked whether the Alaska Industrial Development 
Authority (A.I.D.A.) can aid processors of biomass fuels.

In brief, A.I.D.A. does have the power to make loans, to 
insure loans, and to assist private lenders to make loans to 
processors of biomass fuels.

A.I.D.A. was created to provide means of financing and means 
of facilitating financing for

the establishment, operation, and development of indus­
trial, manufacturing, and business enterprises, includ­
ing, without limitation, facilities for transportation, 
facilities for pollution control and waste disposal, 
facilities for the local furnishing of gas, facilities 
for water, facilities for industrial parks, mass 
commuting vehicles, facilities for local district heat­
ing or cooling, parking facilities, or a storage or 
training facility relating to a plant or facility.
(AS 44.88.010(a)(5))



Representative Jim Duncan
Page 2
January 13, 1986

The list of facilities eligible for assistance is only 
illustrative and in no way restricts the kinds of projects 
that A.I.D.A. can support.

Provided that a project is located in Alaska and will gener­
ate additional employment, A.I.D.A. has the authority to 
insure loans, to make loans, or to assist private lenders in 
making loans for the project (AS 44.88.080(12),(13), and 
(15)). A.I.D.A. defines "project" to include

(A) a plant or facility used or intended for use

(i) in connection with making, processing, preparing, 
or producing in any manner, goods, products or sub­
stances of any kind or nature or in connection with 
developing or utilizing a natural resource, or extract­
ing, smelting, transporting, converting, assembling or 
producing in any manner, minerals, raw materials, chemi­
cals, compounds, alloys, fibers, commodities and mater­
ials, products or substances of any kind or nature;

(ii) as an industrial park; in connection with trans­
portation; for the prevention, limitation or control of 
pollution; for the disposal of sewage or solid waste; 
for the local furnishing of ga s ; for the furnishing of 
water; as or in connection with mass commuting vehi­
cles; for local district heating or cooling; as a park­
ing facility: or as a storage or training facility 
directly related to a plant or facility described in 
this paragraph;

(B) a plant or facility used or intended for use in 
connection with a business enterprise;

(C) commercial activity by a small enterprise;
(AS 44.88.220(8))

This definition is broad enough to cover the facilities and 
equipment necessary to manufacture or produce any form of 
biomass fuel.

Therefore, processors of biomass fuels are eligible to apply 
for loans from A.I.D.A. No amendment of the Alaska Indus­
trial Development Authority statutes is necessary.

G U :mkr 
M2:020 
Enclosure
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MEMORANDUM

TO: Representative Steve Rieger
FROM: William Lovell and Lisa J. Rubenstein
DATE: January 20, 1986

RE: Sectional Analysis of House Bill 481, "An Act relating to
civil actions on tort reform"

Pursuant to your request, I have prepared this sectional 
analysis of House Bill 431, referenced above.

SECTION 1

Section 1 of H.B. 481 creates a new chapter, AS 09.17.

Sec. 09.17.010 PUNITIVE DAMAGES —  This section requires that 
punitive damages awarded by a judge or jury accrue to the 
State of Alaska instead of the plaintiff. Punitive damages 
would be deposited in the General Fund. In effect this 
section treats punitive damages in a civil case the same as a 
fine in a criminal case.

This section reduces the financial incentive for persons 
to seek punitive damages in cases where such damages are not 
warranted. In cases where the defendant acts recklessly or 
with malice in causing the injury, the victim would still have 
'v> option of seeking punitive damages to punish the defendant 

„ r.* to deter him in the future.

Sec. 09.17.020 ITEMIZED VERDICTS —  This provision requires a 
jury in personal injury cases to itemize the dollar amount of 
damages it is awarding for (1) medical and related expenses,
(2) lost income, and (3) other economic loss. Within each of 
these three categories, the jury must list the sum it is 
awarding for expenses which have already been incurred and the 
amount it is awarding for anticipated future losses.

This provision prevents juries from arbitrarily selecting 
a damage award figure and requires them to determine awards 
based on actual and anticipated damages.

Sec. 09.17.030 PERIODIC PAYMENTS —  (a) This subsection 
provides that where a judge or jury awards damages of $50,000 
or more the judge must order that the judgement award be 
distributed through periodic payments instead of in a lump sum 
if either the plaintiff or the defendant requests it. If 
there is some question whether the defendant will make the 
required payments on a timely basis, the judge can order him 
to post a bond as security.

This provision prevents a claimant from being 
overcompensated for an injury by being able to recover the 
full amount of his oarages plus the income earned from



investing a lump sum award. Most states adjust lump sum 
awards to reflect expected investment income, but, because of 
a 1967 Alaska Supreme Court decision, Alaska does not.

(b) If periodic payments are mandated under (a) above and 
the claimant dies, payments would continue to the claimant’'* 
spouse or children. If the claimant leaves no dependents, 
payments would terminate.

This subsection requires that payments only be continued 
as long as they are needed for the support of the victim or 
the victim's immediate family. Once the need for support has 
ended, payments will not continue to go to a claimant's estate 
for the benefit of creditors and distant heirs.

(c) A defendant may be held in contempt of court for 
failing to make the required periodic payments and can be held 
liable for any damages the claimant suffers as a result of his 
non-payment„

This subsection provides an incentive for defendants to 
make timely payments.

(d) Once all periodic payments have been made and the 
defendant has satisfied the judgment, any bond which may have 
been posted as security must be returned to the defendant.

(e) This subsection allows periodic payments judgments 
to be recorded in the real estate recording office just as 
judgments granting lumps sums currently are. This provision 
prevents a recorded judgment from becoming a lien on a 
defendant's property until th time the payment becomes due. 
Currently a judgment which has not been completely paid off 
becomes a lien on a defendant's property as soon as it is 
recorded.

Sec. 09.17.040 VERIFICATION OF CLAIMS —  This requires that 
many papers filed in court including suits and countersuits be 
signed by the claimant or the claimant's attorney. This 
provision mirrors Alaska Rule of Civil Procedure 11 but it 
goes further than the rule in that it also requires the 
plaintiff or the attorney to verify that the pleading is true. 
Filing a false claim could result in a party being held in 
contempt of court.

Verification of claims discourages potential plaintiffs 
from filing unjustified lawsuits for the sole purpose of 
forcing an insurance company or defendant to settle an 
unmeritorious claim out-of-court to avoid the cost of 
defending the suit in court.

Sec. 09.17.050 EFFECT OF CONTRIBUTORY FAULT —  This section 
codifies a 1975 Alaska Supreme Court decision which adopted 
what is known as the "pure" form of comparative negligence. 
Under this system, the plaintiff's damages are reduced in



proportion to the amount of negligence attributed to the 
plaintiff. For example, if a plaintiff was 90 percent at 
fault for his injury and the defendant was 10 percent 
responsible, where damages amounted to $100, the plaintiff 
could only collect $1C from the defendant.

Although this section does not change current law or 
practice, by codifying the judicial decision, it prevents the 
court from modifying this decision in a future case.

Sec. 09.17.060 APPORTIONMENT OF DAMAGES —  (a) This 
subsection directs the jury or judge to specify (1) the 
claimant's total damages and (2) the proportion of fault each 
party had in causing the accident including the claimants.

(b) This subsection describes how the jury should 
establish each party's fault. In determining the relative 
fault of the parties involved in the accident, the jury must 
consider each party's conduct and the degree to which each 
party's conduct caused the accident or injury.

(c) This subsection sets forth the procedure used to 
determine the actual amount of total damages for which each 
party is responsible. Once the jury has determined total 
damages and the percentage of fault of each party, damages are 
multiplied by the percentage figures to determine the amount 
each defendant owes.

Sec. 09.17.070 EFFECT OF RELEASE —  This provision permits a 
plaintiff to enter an out-of-court settlement with one 
defendant while maintaining a suit against another defendant 
who is not willing to settxe. If the plaintiff receives a 
cash settlement from one defendant out-of-court, this amount 
is subtracted from the total damages sustained before the 
remaining damages are allocated among the non-settling 
defendants.

Sec. 09.17.900 DEFINITIONS —  (1) Under this section's 
definition of "fault", a party can be judged at fault for an 
injury if the party in question is negligent; engages in 
certain activities where negligence is not required in order 
to be held liable such as detonating explosives; violates a 
warranty; assumes a risk that a reasonable person normally 
would not assume; misuses a product such as a prescription 
drug; fails to take reasonable steps to avoid an injury that 
could have been been prevented; does not take steps to 
minimize an injury once it has occurred such as failing to 
seek medical care after sustaining an injury; or fails to 
comply with professional standards established by statute.

(2) "Future damages" is defined to include medical 
expenses, the cost of a nurse or nursing home if it is 
required during convalesce, wages the plaintiff could have



collected if it were not the accident, along with non-economic 
losses such as pain and suffering.

SECTION 2

Section 2 of the bill repeals Chapter 16 of Title 9 which 
is the Uniform Contribution Among Joint Tortfeasors Act 
adopted in 1970. This lav applies where there are two or more 
defendants who are judged v.o be liable for an injury to the
plaintiff. Under existing language if the plaintiff collects
100 percent of his damages irom the deep pocketed defendant 
who was 10 percent at fault ' >r causing the victim's injury,
that defendant could then s v>. a second defendant who war; 90
percent at fault to be reimbursed. This recovery would no 
longer be necessary when judgments are made on the basis of 
several liability.

SECTION 3

This section directs the governor to the tort
compensation system and make recommendatic.. additional
changes by January 31, 1987. He is also required to recommend 
standards for professional conduct so judges and juries would 
have a standard against which to judge doctors, lawyers, 
architects, and other professionals in malpractice cases.

SECTIONS 4 THROUGH 7

These sections identify portions of the bill which have 
the effect of amending court rules established by the Alaska 
Supreme Court. Under Article IV, Section 15 of the Alaska 
Constitution, legislative amendment of court rules requires a 
two-thirds vote of the members of each house. The following 
sections have the effect of amending court rules: those
related to itemized verdicts, periodic payments, verification 
of claims, and apportionment of damages.

SECTION 8

APPLICABILITY —  The act applies to all injuries and 
accidents occurring the day after the act becomes effective.
It does not apply to lawsuits already in progress or to 
injuries or accidents occurring before the date of enactment 
where lawsuits have not yet been filed.

SECTION 9

EFFECTIVE DATE —  The section provided for an immediate 
effective date.
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DEPENDABLE INSURANCE COMPANY, INC.

ALASKA HOME OWNERS

Deductibles:

The table policy premiums anticipate a $250 flat Section I deductible. 
Other fixed dollar deductibles are available as follows:

Deductible $100 $500 $1,000

Multiplier 1.10 .90 .84
(Times $250 Ded. Prem.)

Maximum Prem. Credit) N/A -100 -175

Deductible multiplier applies to basic premium plus any Section I 
additions. Multiplier does not apply to scheduled personal articles 
or to Section II increase limits or additions.

Special Coverages:

1. Scheduled Personal Articles:

Submit to GA for rating and binding.

Underwriting:

- No binding authority to agents.

- An up-todate appraisal (within past 12 months) or recent 
sales receipt must be received by company before coverage 
will be bound.

- Current photos may also be required.

2. Earthquake Coverage:

- Coverage may be bound on frame-structures only at a rate of 
1.50 per $1,000 of the insured dwelling limit.

- a 10% deductible applies to all earthquake coverage.

- Earthquake coverage may not be bound on dwelling rated as 
masonry construction. Submit to company for approval.

3. Limit of Liability (Section II):

The basic rates include the premium for $100,000 CPL and $1,000 Med. 
Pay. (For higher limits and additional Section II coverages see 
tables following.) (Page 15).

4. Alaska Suits:

Additional supplementary payments (Alaska Civil Rule 82) is included 
in table rates.

HO-3 (eff 3/1/85) -6-



Premium Tables

The premium tables show the basic H.O. premium for each $5,000 
.dwelling value from $50,000 to $250,000. To det*. *mine the premium for 
dwelling values not shown subtract next lower table value from next 
higher value and divide by 5. Multiply the quotient times the limit 
in excess of that for which the lower premium is illustrated to deter­
mine additional premium. (Round to nearst $.)

Example Limit Required $77,000

$80,000 Prem. $310
$75,000 Prem. $296

1* i- 5 = 2.8

2 (// of thousand 1,2,3, or 4)
x2.8

5.6 (rounded)

$6.00 (round to nearest $.01 - 49<? = $0.)

Application

Please use DEPENDABLE application form DIC HO (10/84).

Alaska Suits

Additional and supplementary payments (Alaska Civil Rule 82) is 
included in table rates.

HO-3 (eff 3/1/85)
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introduction

Six public meetings were held, by the Joint Study Committee on Insurance 

Availability and Affordability to gather information on the current 

"insurance crisis" affecting Washington and the rest of the country. In 

the interests of readability, this report of the ccmnittee has been kept 

short. For readers wanting more detail, the appendices address various 

aspects of the problem in some depth. Copies of draft legislation, case 

histories and other reference materials are being prepared by the 

Insurance Commissioner's Office.

Five of the six meetings - held August 1 in Wenatchee, August 9 in 

Yakima, August 14 in Bellingham, August 21 in Spokane and September 11 in 

Seattle - were scheduled well in advance, to hear from people wanting to 

conment on any insurance problems. Testimony was sought specifically on 

day cire liability, restaurant and liquor liability, insurance for 

long-haul trucking, insurance for local governments and insurance for 

non-profit agencies.

The sixth meeting, held October 21, was set after the insurance industry 

failed to offer substantive testimony a> the first five sessions. 

Officials of 12 companies were invited to appear and give their views on 

the insurance crisis as well as on specific cases involving their firms. 

Eleven of the 12 companies invited sent representatives to the meeting. 

This report sucimarizes the committee's conclusions and recommendations.



REPORT Of THE SPECIAL COttlTTEE ON INSURANCE AVAILABILITY

• AND AFFORDABILITY

The Insurance Crisis - An Overview

The fact that a crisis does exist in the insurance market is apparent to

anyone willing to even briefly examine the problem. The number of people 

directly affected by the rising cost of insurance or the lack of 

availability of certain types of coverage seems to grow every day.

While it is difficult to determine just how serious the problem will 

become and how long it will last, most Industry observers feel it will 

continue at least through 1986. How severe Its effects will be on our 

society, on our economy, will depend a great deal on what actions are 

taken, by legislation or regulation, to ease it.

The inability to obtain adequate, affordable insurance coverage deeply 

concerns many people. It Is an emotional issue, one often colored by 

subjective viewpoints and misinformation. Insurance underwriting may 

involve speculation as well as science, and many factors in the current 

crisis are not easily measured or verified.

The greatest problems of cost and availability exist in the conmercial

insurance lines, which refers to property and casualty coverage provided 

to business, professional people and governments. The commercial lines

are distinct from the personal lines such as auto or homeowner's

Insurance, which are property and casualty coverages provided to private 

individuals

Tbs Insurance Code states that the business of insurance is "affected by

the public interest, requiring that all persons be actuated by good

faith..." The public interest is not being served by the comoercial 

insurance underwriters. It is clear that the property and casualty 

companies are not meeting the needs of business and government. In fact, 

the ability of business arid government to function normally is being



severely curtailed, and in some cases their very existences are 

threatened. Many businesses and branches of local government are going 

without insurance coverage or are facing 200 to 300 percent Increases In 

premiums for coverages with dangerously low liability Halts.

How Old It Happen?
,  • .  * .  * . • i * .

Property and casualty insurance goes through cycles, with competition 

during profitable times driving prices low and a tight market forcing 

prices high. The cycle often depends on outside factors, such as 

Interest rates on investments or an unanticipated rise In the ntxnber or 

size of claims. The highs and lows are more extreme 1n the commercial 

Insurance lines than in personal lines such as auto or homeowner's 

Insurance.

Ourlng the past few years, insurance companies engaged in "cash flow 

underwriting* (see App. A), competing for every preaium dollar. Lower 

premiums were used to get cash quickly and invest 1t at the high Interest 

rates then available. Sound underwriting and investment practices, which 

are the bedrock on which the Insurance Industry was built, were either 

Ignored or glossed over 1n favor of a'quick return.

Price wars violate the Insurance Code (RCW 48.30.240), but policing the 

connerolal underwriters to see that proper rates and forms are used Is 

the Job of the Examining Bureau. The Bureau, established by the 

Legislature (RCV 48.19.410) as a self-policing a n  of the insurance 

companies, has been Halted to property Insurance. While rates must be 

filed with the commissioner's office before they are used, the *watchdog* 

role was assigned to the companies, acting through the Examining 8ureau. 

From time to time, the commissioner's office has requested funding for 

field rate Investigators so the commissioner could do his own rate 

examinations, but these requests have always been denied. The committee 

believes the commissioner's office should be authorized, and staffed with 

rate Investigators, to be sure filed rates are actually being used.



D>,r1ng the height of the price war, so many filings came In that would 

have permitted even lower premiums than previously allowed, that the 

commissioner's rate analysts had to adopt a standard form letter of 

denial. For practical purposes, however, there is no policing mechanism 

to assure that only approved rates and forms are actually being used 1n 

the field.
i

' ' v. f ' •; ’
The Capacity Crunch / .

The consumers are now paying the price for the insurers' drive for 

investment dollars. Today's comparatively low interest rates and new 

restrictions imposed by the "reinsurers," the international companies 

that, in a sense "insure" the insurance companies, have forced a halt to 

cash flow underwriting. The commercial insurers now find their ability, 

or "capacity" to provide coverage, severely limited. The "capacity 

crunch" and the key role played by the reinsurers is described 1n 

Appendix B.

Growth of Court Claims

Compounding the current crisis is the long-term growth in the number and 

size of lawsuits companies must fight. One big insurance firm with long 

experience in liability coverage told the committee that in 1974, six 

doctors per 100 were being sued annually, but by 1985, the ratio was 16 

per 100. Defense costs for that company rose from $12 per $100 in claims 

paid in 1950 to $58 per $100 in claims paid in 1985. Evidence given the 

committee pointed to court actions and legislation which increased the 

number of lawsuits and cases in which a defendant could be held liable. 

Significant growth 1n the size of jury awards during recent years was 

also shown.



The Need for Coverage

While the insurance market has been hit by such cyclical financial 

turmoil before, never has the "low point* been so low. The current 

crisis is the worst in the memory of those now in the insurance 

business. Unfortunately, the Insurers seem determined to solve the 

problem, which they created, by sudden and drastic action that places 

often intolerable burdens on business and government.

For some businesses, insurance is an absolute necessity —  required by 

statute or regulation as with truckers, contractors and escrow 

companies. They are In a "Catch 22." The law requires insurance, but 

for some, insurance is not available at any price.

For most sthers, it is a practical necessity. Without Insurance, or with 

Inadequate protection against catastrophic loss, many businesses must 

severely cut back operations or simply clc^e their doors. Governments,

on the other hand, cannot "go out of business" but are forced to function

with dangerously low amounts of protection or with no protection at all.

Resources of the Regulators Office

While the Insurance Industry was going through the turmoil of cash flow

underwriting frcm 1981 through 1985, more than one-fifth of the Insurance 

Commissioner's staff was cut. During the same period the number of 

authorized insurers increased by 132. More companies meant more 

premiums, more agents and brokers, more policy filings, more rate 

filings--a huge increase in paperwork. This required the commissioner to 

put proportionately more people onto the "paper pushing" end of the 

system (See App. C).



RECOWiENDATIONS

The committee unanimously adopted the following recommendations to enable 

the Insurance commissioner to exercise more effective regulatory control 

of the insurance industry, to provide a means for guaranteeing Insurance 

availability, and to prevent abusive marketing practices by Insurers.

1. The Legislature should make sure Insurance is available to those 

needing it by reauthorizing and expanding the FAIR plan. The FAIR 

plan, also known as the Washington Essential Property Insurance 

Inspection and Placement Program, would be expanded to provide 

liability insurance. The general Idea behind the FAIR plan for fire 

insurance and the assigned risk pool for high-risk drivers auto 

Insurance, both of which have been functioning for many years, 1s 

assuring that coverage is available for all.

2. The Legislature should adopt a new law requiring companies to give 

120 days notice to agents, and brokers prior to cancelling agency 

appointments. This would prevent insurers frcm arbitrarily and 

indiscriminatively cancelling contracts with agents and brokers, 

thereby eliminating coverage for large blocks of policyholders.

This new law would give agents and brokers more latitude in getting 

cancelled policyholders new insurance (See App. D).

3. The Legislature should adopt a new method of funding the Insurance 

Commissioner's Office that would tie the amount of funding to the 

level of activity in the insurance industry. This would provide 

more stability for the regulatory staff, assurinq staff cuts would 

not occur at the same time more industry control is needed. Funding 

should allow the hiring of six field rate investigators and two new 

rate analysts that are needed to enable better monitoring. With 

only three rate analysts and no field rate investigators, the 

commissioner now must rely on information supplied by the 

compan.es. Funding should also allow restoring six positions in the

• commissioner's consumer protection office lost during the budget 

cuts and provide supporting staff for the new personnel (See 

Appendices C and E).



4. The Legislature should require Insurance companies to notify 

commercial policyholders of the reasons why their policies were

cancelled or not renewed. Current law requires Insurers to do this 

for policyholders 1n the personal Insurance lines, and the law 

should be extended to cover all commercial policies.

5. The legislature should amend existing law to Improve the ability of 

Insurance companies to comply with statutes on cancellation and 

nonrenewal of Insurance contracts. This would Involve United 

changes to a bill adopted during the 1985 legislative session that 

required insurers to give policyholders more notice of cancellation 

or nonrenewal (See App. F).

In addition to the recommendations to the Legislature, the committee 

jnanimously recommends or endorses the Insurance commissioner's actions 

In the following areas:

1. The committee recomnends that the commissioner return to "Prior 

Approval" on commercial rate filings. The conmittee recognizes that 

while the commissioner has the authority to do so, more staff 1s 

needed to implement it. This action would assure that the 

commercial insurance raves are fair and thoroughly "checked out" 

before they are used.

*

2. The committee endorses the current regulatory action by the 

commissioner to narrow from 40 percent to 25 percent the 

"judgmental" factor allowed companies in adjusting commercial 

insurance rates above and below the filed ratr.

3. The committee endorses the commissioner's recent adoption of a . 

regulation prohibiting insurance companies from cancelling, failing 

to renew or denying homeowner policies for the sole reason that day 

care facilities are being provided in the home.

- more -



In addition to the foregoing recommendations and endorsements, the 

committee is taking the following direct action.

The committee has begun setting up a Legal Action Task Force to review 

and collect data relevant to Washington's experience 1n tort law, and to 

recommend any changes needed to improve the availability and 

affordability of liability insurance. Based on testimony received by the 

committee, some reform of Washington's tort law appears to be needed.

The committee, however, has neither the legal e*,5rtise to judge tort 

reform proposals, nor enough facts pertinent to Washington's experience 

to make Informed recommendations of appropriate legislative action.



Cash Flow Underwriting

APPENDIX A

Cash flow underwriting had U s  roots In the runaway inflation that peaked 

In the late 19Ms and early 1980s. Federal deficits, the oil embargo, 

•guns and butter" financing of the Vietnam War—  whatever the reasons 

for Inflation, they can also be assigned blame as the root causes of the 

current dlleimia. The excessive Inflation led to excessive Interest 

rates, which 1n turn led to the excesses of cash flow underwriting which 

resulted In the excessive measures being taken now by Insurers against 

policyholders.

In the latter half of the 1970s, inflation pushed interest rates to 

unprecedented heights. Insurers began moving away from their 

traditionally conservative investment philosophy in favor of the 

short-term high yields that became available during those yea* i. This 

practice picked up momentum and, by 1980, the Insurance Industry was 

engaging in a mad scramble to obtain premium income for the primary 

purpose of reinvesting it at the high Interest rates. Sound underwriting 

considerations were glossed over or ignored in the rush to increase the 

cash flow.

The day of reckoning arrived when interest rates moved down to today's 

levels. About the same time, the disregard for sound underwriting 

started affecting the surpluses of insurance companies. An Insurer’s 

surplus is roughly equivalent to the net worth of a conventional 

business. It is the money available to pay claims if premiums are 

inadequate.



In the Spring of 1984, the reinsurers that had survived the rate cutting 

frenzy let It be known that, as their treaties (contracts with Insurance 

con^anles) caae up for renewal, sanity would have to return to the 

®arkets. By the Spring of 1985, «ost of the treaties that had not been 

cancelled had been renewed with strict requlreaents that the primary 

Insurers Increase their prenluts —  particularly 1s the liability lines. 

The coorerclal underwriters had no choice but to coaply. Appendix B, 

khich follows, describes how the unregulated reinsurance sar&et exercises 

ultloate control over c o m e r d a l  Insurance underwriters.

- 9 -



APPENOIX B

The Capacity Crunch and the Reinsurers

The "capacity crunch* Is Industry Jargon referring to the Insurance 

companies' Inability to write as many policies, measured by the amount of 

"premium" or money taken In each year from policyholders, as they did a 

few years ago. There are three reasons why the companies do not have the 

capacity to handle new policyholders or even some of their old 

policyholders.

The first 1s that the companies' surplus (money available to pay claims 

that exceed the totcl of premiums taken In) has diminished as Interest 

rat as have fallen and claim frequency increased.

Second, there are recognized Industry guidelines Uniting the amount of 

premium property and casual*., insurers can write. The amount of premium, 

which translates Into number of policies written, has a fixed 

relationship to the amount of surplus. Insurance companies can generally 

write up to three times as much premium as they have surplus.

Historically, most insurers have written more policies —  more premium —  

than three times their surplus, but have maintained their good ratings by 

passing the excess premium (policies or "rislcs") on to a reinsurance 

company. When the reinsurance carriers pulled out of the market, that 

practice was severely restricted or ended.

The third reason for the capacity crunch Is that higher premiums on 

individual rol1c1es meant fewer policies could be supported by a 

relatively fixed or shrinking capacity. Some companies were forced to 

cancel policies to stay within their capacity level.



To I l lu s t r a te ,  assume an Insurer had $1&0 m1 11 ion of surp lus  and thus 
could write $300 n i l  Hon of preniua based on I t s  own resources .  Such a 
company night have w r i t t e n  as much as $400 million by passing excess 
premlun (and r isk)  on t c  a reinsurer* The cash flow underwrit ing binge 
has not only deple ted  the $100 mil l ion  surplus and thus the amount the 
company could wri te  on I t s  own resources ,  I t  has also caused the 
re insure r  to withdraw from the market, Thusj the Insurance company 1s 
H a l t e d  1n Its w r i t in g s  by I t s  own resources.  I f ,  1n t h i s  example, I t s  
surplus had been reduced from $100 mill ion to $90 m i l l io n ,  the company 1s 
now limited to $270 mil l ion  of premlun, instead of the  $400 m il l ion  i t  
was writing when I t s  surplus was $100 mill ion and 1t had reinsurance 
t r e a t i e s  extending I t s  writ ings to  as much is  $400 m i l l io n ,  Capacity has 
been reduced by $130 mil l ion — from $400 million to  $270 mil l ion.

A company with I t s  cap ac i ty  l imited is l ike  a merchant who can se l l  more 
goods than he has on the she l f .  The supply Is cons t r ic ted  but the demand 
continues to grow. An Insurance company In th is  s i t u a t i o n  will  con tr ive  
to  ra ise  premiums, be very se lec t ive  In I t s  underwriting, cancel 
con trac ts  with I t s  producing agents ,  and generally conduct I t s e l f  l ik e  
any supplier In a s e l l e r ' s  market.
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BY RIEGER,COLLINS,MARROU, 
MARTIN,P EARCE,7IGNALBERI, 
JENKINS,M .W .M I L L E R ,BINKLEY

1 IN THE HOUSE AND FRANK

2 HOUSE BILL NO. 481

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to civil actions; amending Alaska

7 Rules of Civil Procedure 11, 49, 52, and 58; and

8 providing for an effective date."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 09 is amended by adding a new chapter to read:

11 CHAPTER 17. LIMITATIONS ON CIVIL LIABILITY.

12 Sec. 09.17.010. PUNITIVE DAMAGES. In an action, whether in

13 tort, contract, or otherwise, in which a party seeks to recover dam-

14 ages, any punitive or exemplary damages that may be adjudged against

15 the party defending the claim shall be awarded to the benefit of the

16 state and when paid deposited in the general fund.

17 Sec. 09.17.02C. ITEMIZED VERDICTS. (a) In every case where

18 damages for personal injury are awarded by the court or jury, the

19 verdict shall be itemized between economic loss and noneconomic loss,

20 if any, and economic loss shall be further itemized by category.

21 Itemization of economic loss by category includes

22 (1) amounts intended to compensate for reasonable expenses

23 that have been incurred, or that will be incurred, for necessary

24 medical, surgical, x-ray, dental, or other health or rehabilitative

25 services, drugs, and therapy;

26 (2) amounts intended to compensate for lost wages or loss

27 of earning capacity; and

28 (3) all other economic losses claimed by the plaintiff or

29 granted by the jury.
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(b) A verdict shall include a determination of the amounts

intended to compensate for injury or losses incurred before the v e r­

dict and amounts intended to compensate for losses that will be in­

curred in the future.

Sec. 09.17.030. PERIODIC PAYMENTS. (a) In an action to recover 

damages for personal injury, the court shall, at the request of a 

party, enter judgment ordering that amounts awarded a judgment credi­

tor for future damages be paid to the maximum extent feasible by

periodic payments rather than by a lump-sum payment if the award 

equals or exceeds $50,000 in future damages. In entering judgment 

ordering the payment of future damages by periodic payments, the court 

shall make a specific finding as to the doilar amount of periodic

payments that will compensate the judgment creditor for future dam­

ages. The court may require a judgment debtor to post: security ade­

quate to assure full payment of future damages awarded by judgment.

(b) A judgment ordering payment of future damages by periodic

payments shall specify the recipient, the dollar amount of the p ay­

ments, the interval between payments, and the number of payments or

the period of time over which payments shall be made. Payments shall 

be terminated on the death of the judgment creditor, except that 

payments may not be reduced or terminated if at the time of death 

there exists persons to whom the judgment creditor owed a duty of 

support, as provided by law. Any remaining payments shall be made to 

those persons to whom the judgment creditor owed the duty of support. 

The court that rendered the original judgment, may, upon petition of a 

party in interest, modify the judgment to award and apportion the 

unpaid future damages in accordance with this section.

(c) If the court finds that the judgment debtor has exhibited a 

continuing pattern of failing to make payments, under (b) of this

HB 481 -2-



section, the court shall find the judgment debtor in contempt o£ court 

and, in addition to the required periodic payments, shall order the 

judgment debtor to pay the judgment creditor any damages caused by the 

failure to make periodic payments, including costs and attorney fees.

(d) Following expiration of all obligations specified in the 

periodic payment judgment, the obligation of the judgment debtor to 

make further payments shall cease and security given under (a) of this 

section shall revert to the judgment debtor.

(e) A certified copy of a judgment or ord'T of the co>.rt issued 

under this section may be recorded under AS 09.30.010. but may not 

become a lien upon real property before the date that payment becomes 

d u e .

Sec. 09.17.040 VERIFICATION OF CLAIMS. Every complaint, cross­

claim, and c mnterclaim shall be signed and verified by the claiming 

party or the attorney of the claiming party and shall bear a statement 

that the person signing the claim believes the statements made in the 

claim are true. If the court finds that a statement made in the 

CDmplaint, cross-claim, or counterclaim is untrue, and upon motion of 

a Farty defending against the claim, the person signing the claim 

shall be compelled to show cause why the person signing the claim 

should not be held in contempt of court.

Sec. 09.17.050. EFFECT OF CONTRIBUTORY FAULT. In an action 

based on fault seeking to recover damages for injury or death to 

person or harm to property, contributory fault chargeable to the 

claimant diminishes proportionately the amount awarded as compensatory 

damages for an injury attributable to the claimant's contributory 

fault, but does not bar recovery.

Sec. 09.17.060. APPORTIONMENT OF DAMAGES. (a) In all actions 

involving fault of more than one party to the action, including third-
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party defendants and persons who have been released under AS 09.17.- 

070, the court, unless otherwise agreed by all parties, shall instruct

the jury to answer special interrogatories or, if there is no jury,

shall make bindings, indicacing

(1) the amount of damages each claimant would be entitled 

to recover if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the parties

to each claim that is allocated to each claimant, uefendant, third- 

party defendant, and person who has been released from liability under 

AS 09.17.070; for this purpose the court may determine that two or

more persons are to be treated as a single party.

(b) In determining the percentages of fault, the trier of fact

shall consider both the nature of the conduct of each party at fault 

and the extent of the causal relation between the conduct and the

damages claimed.

(c) The court shall determine the award of damages to each

claimant in accordance with the findings, subject to a reduction under 

AS 09.17.0/0, and enter judgment against each party liable on the

basis of rules of several liability. The court also shall determine

and state in the judgment each party's equitable share of the obliga­

tion to each claimant in accordance with the respective percentages of 

fault.

Sec. 09.17.070. EFFECT OF RELEASE. A release, covenant not to 

sue, or similar agreement entered into by a claimant and a person 

liable discharges that person from liability to the claimant, but it 

does not discharge another person liable upon the same claim unless 

the release, covenant not to sue, or similar agreement provides for 

discharge. However, the claim of the releasing person against other 

persons is reduced by the amount of the released person's equitable

HB 481 -4-
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1 share of the obligation, determined in accordance with the provisions

2 of AS 09.17.060.

3 Sec. 09.17.900. DEFINITIONS. In this chapter

4 (1) "fault" includes acts or omissions that are in any

5 measure negligent or reckless toward the person or property of the

6 actor or others, or that subj-. v a person to strict tort liability;

7 the term also includes breach ot warranty, unreasonable assumption of

8 risk not constituting an enforceable express consent, misuse of a

9 product for which the defendant otherwise would be liable, and unrea-

10 sonable failure to avoid an injury or to mitigate damages; legal

11 requirements of causal relation apply both to fault as the basis for

12 liability and to contributory fault;

13 (2) "future damages" includes damages for future medical

14 treatment, care or custody; loss of future earning capacity; or any

15 future noncc->nomic loss.

16 * Sec. 2. AS 09.16 is repealed.

17 * Sec. 3. The governor is directed to review the existing system of

j. civil litigation concerning personal injury and property damage and to make

19 recommendations concerning improving trial procedures, the award of

20 damages, and standards of negligence in professional malpractice. The

21 recommendations shall be presented by January 31, 1987, to the First

22 Session of the Fifteenth Legislature.

23 * Sec. 4. AS 09.17.020 and 09.17.060 enacted in sec. 1 of this Act have

24 the effect of amending Alaska D.ule of Civil Procedure 49 by requiring the

25 jury to answer the special interrogatories listed in AS 09.17.060 regarding

26 the amount of damages and the percentages of fault to be allocated among

27 the parties and to itemize the verdict regarding economic and noneconomic

28 loss as specified in AS 09.17.020.

29 * Sec. 5. AS 09.17.060 enacted in sec. 1 of this Act has the effect of
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1 amending Alaska Rule of Civil Procedure 52 by requiring the court to make

2 specific findings regarding the amount of damages and the percentages of

3 fault to be allocated among the parties.

A * Sec. 6. AS 09.17.020, 09.17.030 and 09.17.060 enacted in sec. 1 of

5 this Act have the effect of amending Alaska Rule of Civil Procedure 58 by

6 requiring the court to include a specific item in its judgment.

7 * Sec. 7. AS 09.17.0A0 enacted in sec. 1 of this Act has the effect of

8 amending Alaska Rule of Civil Procedure 11 by requiring verification of

9 claims, counterclaims, and cross-claims.

10 * Sec. 8. APPLICABILITY. Sections 1 and 2 of this Act apply to all

11 causes of action accruing after the effective date of this Act.

12 * Sec. 9. This Act takes effect immediately in accordance with AS 01.-

13 10.070(c).
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The Collateral Source Rule — The American Medical 
Association and Tort Reform

Banks McDowell*

I . I n t r o d u c t i o n

The Collateral Source Rule is a common law rule created by the 
courts in the 19th century. It has been defined by the reporters o f the 
Restatement (Second) of Torts as follows:

Payments made to or benefits conferred on the injured party from 
other sources are not credited against the tortfeasor’s liability 
although they cover all or a part of tne harm for which the tortfeasor 
is liable.'

This may be merely a rule o f evidence preventing admission o f proo f of 
collateral benefits, or it may be viewed as a rule o f substantive law 
specifying that collateral benefits are not to be deducted as an element 
under the appropriate damage formula.

Scholarly analysis over the last two decades has generally con­
cluded that the rule should be abolished.2 This common law rule could 
be abrogated by the courts who created it if  they felt that the reasons 
justifying the rule no longer existed. It has, however, been adopted for 
so long a peticd and relied on to such an extent that courts should feel 
reluctant to reverse the precedents. It is more appropriate to seek re­
peal by statute.3 Eighteen states have passed statutes elim inating the 
o peration o f the Collateral Source Rule it; r e d ic a l malpractice ac­
tions;1 Colorado has abolished the Rule as to first-party insurance ben-

• Professor o f Law, Washburn University; B.A., LL.B ., University o f Tulsa; LL.M ., S.J.D  , 
University o f Michigan.

The author acknowledges with gratitude the help o f his research assistant, Thomas Sheehan, 
second yea- law student at Washburn.

1. Rr.STAiF.MENT (Second) o f  T o r ts  §  920A, at 513 (1979).
2. Articles critical o f the Collateral Source Rule include: Bell, Complete Elimination o f the 

Collateral Source Rule—A Partial Answer to Criticism o f the Present Injury Reparations System, 14 
N .II.B I. 20 (1972); Fleming. The Collateral Source Rule and Lass Allocation in Tort Law, 54 C a - 
l IF. L. Rev. 1478 (1966): Pcckinpaugh, An Analysis o f the Collateral Source Rule, 32 Ins. Coun s. 
J. 32 (I9t>5); Schwartz, The Collateral-Source Rule, 41 H.U.I.. Rf.v. 348 (1961); Note. Unreason in 
the Law o f Damages: The Collateral Source Rule. 77 IIa rv . L. Rev. 741 (1964). Articles defend­
ing the rule ate: Maxwell, The Collateral Source Rule in the American Law o f Damages, 46 M inn. 
L. Rev. 669 (1962): Moceri & Messina, The Collateral Source Rule in Personal Injury Litigation. 7 
C io sz. L. Rev. 31 0 (19 72 ).

3. This is the position o f the reporters o f the Restatement (Second) o f Torts, stated in {j 920A 
comment d: “The collateral-source rule is o f common law origin and can be changed by statute. 
Changes made arc sometimes in statutes providing a different method o f compensation such as the 
lirsl-party insurance involved in certain motor vehicle reparations acts."

4. A la s k a  S t a t . §  09 55-548 (1983); A riz . Rf.v. S t a t . A nn. §  12-565 (1982); C a l .  Civ C o d e §  3333 I (1976); Dll. Codf: A nn. til. 18, §  6862 (1974); F la . S t a t . A nn. §  768 50 (Supp 
1983); Idah o C o d e § 39-4210 (1977): 111. A n n . S i  \r . §  110: 2-1205 (Sntith-Hurd 1983); Iowa C o d e A nn. §  147.136 (1972); K an . S t a t . A n n . §60 -471  (1983); N ib . Rev. S ia t .  § 44-2819 
(1978); N i l .  Rev. S t a t . A nn. §  507-C :7(l) (1983); N .r .C tv . P ra c. Law §  4010 (McKinney 1975 
& Supp. 1981), N.D. C c n t . Codf. § 26-40.1-08 (1977, repealed in 1983); O h io Rev. C od e A nn.
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efils payable under lits automobile accidents no-fault scheme.5 A more 
general statute abolishing the Collateral Source Rule in all tort actions 
has been introduced in the Kansas legislature/'

This article will ou tsider a number o f problems: (I) Why a rule 
developed unde: 19th century fault concepts of tort law may not work 
well under 20th ccnlt ry compensatory concepts? (2) What is the impact 
o f the lobbying effons by the medical profession to repeal the ruie in 
malpractice actions? (3) Is. it advisable as a matter o f legislative policy 
to generalize this reform to all tort litigation?’ (4) If the Collateral 
Source Rule is abolished by statute, what form should the statutes take 
in order to minimize the problems and achieve the purposes o f such 
reform?

II. O p e r a t i o n  o r  t h e  R u l e

The scope of the Collateral Source Rule is described in comment c 
to Restatement (Second) of Torts section 920A:

c. The rule that collateral benefits are not subtracted Ironi the 
plaintiffs recovery applies to the following types of benefits:

(1) Insurance policies, whether maintained by the plaintiff or a 
third party. Sometimes, as in fire insurance or collision automobile 
insurance, the insurance company is subrogated to the rights of the 
third party. This additional reason for keeping the tortfeasor's liabil­
ity alive is not necessi ry, however, as the rule applies to insurance 
not involving subrogation, such as life or health policies.

(2) Employment benefits. These may be gratuitous, as in the

§  2305.27 (Page 1971); R .I. G en . Laws §  9-19-34 (Supp. I9S4); S.D . CODIFIED Laws An n . §  21-3- 
12 (1978); T i.nn . C odk  A n n . §  29-;!6-l 19 (1981); W a s h .  R ev. C o d e  An n . § 7.70.08(1 (1975-76)

5. C o lo . Ur /. S t a t .  §  10-4-713 (1973).
6 Kan. S.I). 758, by the Committee on Judiciary, Ecb. 20, 1984, which provides:

I. (a ) In any action for d im ages for personal injury, including bodily harm, sick­
ness. disease or death, or for property damage the eouil shall admit into evidence the 
total amount o f  all compensation or benefits received or entitled to be received by the 
claimant from any collateral sou.ve.

(b ) If a party elects to introduce evidence of compensation or benefits from any 
collateral source, the courts shall admit evidence o f at., amount which the party has paid 
or contributed to secure the party 's right to any compensation or bcnctits concerning 
w hich evidence of collateral source compensation or benefits has been admitted.

Id.
7. The collateral benefits problem is not confined to tort lili, .tion. It may be an issue in 

contract recovery. See Billettcr v. Posed, 94 C'al. Anp. 2d 858, 2 h  l’.2d 621 (1949), where an 
employer being sued to recover damages for wrongful dism issal was not allowed to set o lf unem­
ployment compensation benefits against tuc wages owed. The purpose o f expectation damages in 
contract is to place the plaintiff in as good a position as he would have been if the contract had
been petformed at the least cost to defendant, so there is little need to award plaintill'moic than 
his net economic loss after collateral benefits have been subtracted. Warren ro , v Hanson. 17 
Ariz. 252. 150 P. 238 (1915); Anderson v. Rexroad, 180 Kan. 505, 306 I ' 2d 137 (1957); Ge­
orgetown Power Co. v. Neale, 137 Ky. 197, 125 SAV. 293 (1910). It may even become an issue in 
criminal law i f  some procedure is provided whereby a victim is authorized to tecover restitution 
for his losses from the criminal. In Maine, the statutory right to restitution does not exist to the 
extent that the victim has been compensated from a collateral source Mf.. Ui v. S iat . A n n  tit.
17-A, §  1324 (2 )(C ) (1983). In Texas, where victims o f crimes may recover from a Male compensa­
tion fund, the state is subrogated to the insurance benefits o f the victim to the amount awarded 
under the Crime Victim's Compensation Act. T “x. Civ. S t a t . A nn. §  83U9-I (ll) |A I,Supp  198.1).

1985 ) The Collateral Source Rule 2 0 7

case in which the employer, although noi legally required to do so. 
continues lo pay the employee’s wages during his incapacity. They 
may also be benefits arising out of the employment contract or a 
union contract. They may be benefits arising by statute, as in 
worker’s compensation acts or the Federal Employers’ Liability Act. 
Statutes may subrogate the employer to the t ight of the employee, or 
create a cause of action other than subrogation.

(3) Gratuitous. This applies to cash gratuities and to the ren­
dering of services. Thus the fact that the doctor did not charge for 
his services or the plaintifT was treated in a veterans hospital does not 
prevent his recovery for the reasonable value of the services.

(4) Social legislation benefits. Social security benefits, welfare 
payments, pensions under special retirement acts, all arc subject to 
the collateral-source rule.8

While the scope and form o f the Collateral Source Rule has not 
changed in the past eighty years, the context in which it most com ­
monly operates has changed markedly. This can be illustrated by com­
paring the kind o f fact situation and the type o f collateral source which 
was first before the courts with a more modem context and modern 
sources o f benefits.

An example o f a typical early collateral jOurce problem faced by 
19ih century courts is the following.9 The plaintiff, an elderly woman 
of modest means, was injured by the clear negligence o f defendant’s 
servant. It is probable that the defendant did not carry liability insur­
ance, although that would not be known.19 The plaintiff needed medi­
cal and nursing care as a result o f her injuries, so her two sons came 
from out o f state to care for her. Their services were performed gratu i­
tously. At the trial, the tortfeasor asked the court to not allow the ju ry 
lo award the plaintiff “reasonable compensation for nurse hire and a t­
tendance” since she had received these services free from her sons. The 
court refused this request.

In deciding whether to credit the defendant with the value o f gra­
tuitous benefits received by plaintiff, the court had to select between 
two important principles, each of which covers the case and each of 
which clashes with the other. The first principle is the underlying fault

8. R es ta tem en t (Second) o r  T o r ts  §  920A comment c, at 514-15 (1977)
9. The fact situation is patterned after Lcwark v Parkinson, 73 Kan. 553, 85 P. 601 (1906). 

Sim ilar cases are: Pennsylvania Co. v. Marion. 104 Ind. 239, 3 N.E. 874 (1885); Varnham v. City 
o f Council liluDs. 52 Iowa C.98, 3 N.W. 792 (1879); Wells v. Minneapolis Baseball & Athletic 
Ass'n. 122 Minn. 327. 142 N.W. 706 (1913). Reaching a contrary result by not allowing plaintiff to 
recover the reasonable value of gratuitous services as iiim s o f damage are: Morris v. Grand Avc. 
Ry Co., 144 Mo. 500, 46 S W 170 (1898); Goodhart v Pennsylvania Ry. Co , 177 Pa I. 35 A I9 | 
(1896).

10. Ofcour.se. the record should be silent because the clear rule in most slates is that it is 
prejudicial to dcfcndat is to inject in the d ia l the fad  that defendant had liability insurance. Cul­
ler v. McKinney. 309 I 2d 447 (7th Cir. 1962). Rubins Engineering, Inc. v. Cockrell; 354 So. 2d I 
(Ala 1977); Taylor v Atchison. T. & ;s.E. Ry. Co.. 189 Kan. 210, 368 P.2d 281 (|9o 2 ); Miles v. 
Seiglc, 571 P.2ci 866 (O.VIa. Ct. App. 1977) My assumplion in the lest is based on the likelihood 
ol a >mall businessman, a livery stable operator, carrying liability insurance in the period before 
1906.
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concept in tort which says that a defendant should be responsible for 
all damages flowing naturally , and probably from his wrongful act. 
Such damages would include the reasonable cost o f all medical and 
nursing care the plaintiff' needed, w hether she could afford to purchase 
them prior to judgment or not. The second principle is that while 
plaintiff'is entitled to full compensation for her injuries, she is not enti­
tled to double up her recovery or to receive a windfall. When gratu i­
tous benefits have been conferred on the plaintiff*, one or the other of 
the consequences which these principles are designed to avoid must oc­
cur. Either the party at fault must pay less than the damages he caused, 
or the plaintiff receives a windfall, the amount assessed for services 
which she received gratuitously. The choice is an easy one. One party 
is innocent; the other at fault. When one must suffer a disadvantageous 
consequence and the other receive a benefit, the benefit should go '.o 
the innocent parly and the penalty be suffered by the wrongdoer. The 
Collateral Source Rule reaches that result."

The modem context in which the Collateral Source Rule operates 
is very different. Once again, an illustrative example will be used.12 
The plaintiff owned a building in which he operated a business. The 
business used natural gas. Due to the negligence o f the gas company, 
there was a gas leakage causing an explosion. There was substantial 
damage to the building and substantial personal injuries to the p lain­
tiff. The plaintiff carried fire insurance and paid the premiums as a 
business expense. The fire insurer settled plaintiffs piopcrty damage 
claim for S 13.800, which was the appraised value o f the loss, (S16.100, 
less a S300 deductible). The plaintiff, a veteran, was hospitalized for 
three days in a veteran’s hospital and was treated by the staff there. His

I t . This is u more detailed analysis or the justification behind tits Collateral Source Rule 
than courts usually give. A typical articulation o f the juslillcation appears in Ret road v. Kansas 
Rower .V Light Co., 192 Kan. 343. 35.). 3X8 R.2d 832. M l- ! ’ (1964). where the court said:

It is well settled that the damages recoverable for a wrong ate nor diminished by the 
tact that the patty injured has been wholly or partly indemnified for his loss by insurance 
elTecied by him: and to the procurement of which the wrongdoer did not contribute. This 
rule is not affected by the fact that (he insurer is entitled to he subrogated to the rights of 
the insured, as against the tortfeasor, or to recover hack front him the amount lie iccov- 
crs. flic  question ol the right to the proceeds o f the recovery is a matter between the 
insurer and the insured. It constitutes no defense to the action for damages caused by 
the wrong, which must he brought in the name o f the insured, although if might he for 
the use o f the insurer. The reasons generally given for die rule ate that the contract o f 
insurance and the subsequent conduct of the insurer and (he in tired in relation thereto 
arc matters vvith which the wrongdoer has no concern and which do not allect the mea 
su e of his liahtlly . . . .

Id
12. This is an elaboration o f the fact situations in eases like Kexroad v. Kansas Rower &

Light C o . I*>2 Kan. 343, 3X8 P.2d 832 (1964) and Davis v. Kansas Klee. Rower C o. 15 Kan. 47.
159 P 2d 8(16 (1944). Some other modern cases where the provider of the collateral benefits is not 
doing so gratuitously and where the real defendant is probably a compensated liability insurer or 
a self-insurer who cun pass the cost of judgment on lo consumers are: Overton v. United Stales 
619 F.2d 1299 (Slh Cir. 1980); Aydlctl v. Ilay tu s, 5 1 1 R.2d 1311 (A laska 1973); Taylorv Jem.ison. 
335 S.W.2U so ; (Ky I960), Iscminger v. Ilolden, 544 S.W.2d 550 (Mo. 1976),

-

medical expenses, if obtained in a private hospital, would have cost AA
S6-12. When he returned home, his wife nursed him for two weeks. U 
those services had been performed by a professional nurse, they would
have cost $420. While at home he was also treated by his brother-in- gjpS
law, a physician. His brother-in-law sent him no bill, but his normal Aft?
charges for these services would have been S428. Plaintiff then sued the - f ,/#  ̂ f  a. -
gas company for negligence and sought damages o f $68,990, consisting 
o f property damage o f ,$16,t00, medical expenses o f $1,070, nursing
expense of $420, loss o f earnings of S 1,400 and pain and suffering o f V ;
$50,000. A t the trial, the defendant gas company offered evidence of 
the plain tiffs settlement from his property insurer and the value o f the 
medical and nursing services. The Collateral Source Rule compelled
the judge to reject this evidence and to permit the plaintiff to recover .ifx*
his full damages. The equities produced by this result arc very differ- - fe .
ent in the tort system of the 1980’s, when compared with the way the 
rule operated at the turn o f the century.

In discussing this modern context, I assume that the real defendant 
in interest was not the gas company, but a liability insurer who de- , <?':
fended the action and who must pay the judgment rendered against the ? .
gas com pany ." Another real party in interest, although not appearing y. -
on the record, was plaintiff's fire insurer, the subrogee o f plaintiff's 1
claim to the extent that it has paid the loss.1'1

To analyze the impact o f the Collateral Source Rule in this mod- . S?r;
ern context and to contrast that with the consequences o f abolishing the ; f,'
Rule, it is necessary to separate the damages sought by plaintiff into ’
three categories: (a) those for which no collateral source benefits have ;
been received, i.e. the claim for pain and suffering, the claim for loss o f 1 ^
earnings, and the claim for the $300 deductible under the fire insurance
policy, (b) those for which collateral benefits were obtained, but where ^
there is no right o f subrogation in the provider o f those services—in Jjgf
this case, the reasonable fee for the services of his brother-in-law as
doctor and the reasonable value of the nursing services o f his wife, and
(c) those collateral benefits furnished by a party who is entitled under
the doctrine o f subrogation to recover the value o f those benefits from

1 9 (5 5 ] The Collateral Source Rule 2 0 9

13. I lie gas com pany m ight choose to he a sclf-insurcr. Wh.il this means is that it administers 
an insurance plan by charging its customers a s ih jII tec lo bu ild  a fund from which tort losses are
to he paid Thus it would be the innocent consumers that must bear the punitive impact o f the vjgv"
Collateral Source Rule rather than the wrongdoing company or its agents a - ; ’

14. The right o f  the lire insuret to be subrogated to the c la im  o f  the insured whose loss it ha , 
paid is well established. Ncsv Ham pshire Ins. C o  v Kansas Rower & Light Co., 212 Kan 456,
510 R.2d 1194 (1973), Hume v. McGinnis, 156 Kan. 300, 133 P,2d 162 (1943). If the action is S p
brought in the name o f the insured who has ficen partially paid by his own insurer, lie holds ili.it
part o f the recovery received from the tortfeasor for which he has been paid by his insurer in trust •£.• i '
for the ittsuiet. Dcemer v. Kctch.ttt, 195 Kan. 232, 4U4 P.2d 174 (1465) 11 the insured has been 
fully compensated for his loss, then the insured is not the teal parly in interest and the action must
he prosecuted hy and in the name o f the subrogated insurer Hill v l.eichlitcr. 168 Kao. 85, 211 ng?,
R.2d 433 (1444), V A

\ * '
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the defendant tortfeasor—here, the fire insurance settlement and the 
medical care from the veteran’s hospital.15

In the first category, where there has been no collateral contribu­
tion o f any kind toward these items o f damages, it is clear that the 
presence or absence o f the Collateral Source Rule will have no impact. 
The plaintiff is entitled to those '">mages from the defendant (or his 
liability insurance carrier) in o r  > be fully compensated.

The abolition o f the Collater^,. source Rule would change the out­
comes in classes (b) and (c). I would like to analyze first the equities 
involved in class (c), the situation where the collateral benefit has been 
furnished by an insurer entitled to subrogation. Here the previous 
analysis made about the appropriateness o f the Collateral Source Rule 
in the typical earlier case does not fit at all. The party who must pay 
the damages to a plaintiff already compensated by collateral benefits i% 
not a wrongdoing tortfeasor, but his liability insurer. This additional 
cost must he borne by all insureds o f this class. The additional liability 
under the Collateral Source Rule would increase the defendant’s insur­
ance prem ium only very slightly, but also would increase at the same 
rate the ptem iums o f this entire class of insureds, whether they be care­
ful or careless. The element o f wrongdoing which justifies leaving this 
cost on the defendant's side is not nearly so clear once liability insur­
ance is introduced. On the p lain tilfs side, wc are not dealing with what 
could be described as a windfall, but more accurately as double recov­
er)’. Here, plaintiff purchased the right to indemnification from his lire 
insurer and, in addition, has the right to full compensation given him 
by the law o f torts. Both these rights cover the same injury. The doc­
trine o f subrogation solves the double recovery problem. The plaintiff 
only gets to keep one recovery, the amount paid by his insurer. That 
portion o f the tort judgment meant to compensate for the property 
damage belongs to his insurer. In summary, wc are not penalizing a 
wrongdoing defendant, but defendant’s compensated liability insurer, 
and not leaving a benefit with an innocent and poor plaintiff, but with 
plain tiffs compensated lire insurer.'<■ The problem is to determine

15. Hudson v Lazarus. 217 P 2d 344 (D  C. Cir. 1954). While noi entitled to suhrogaiiou 
before 1962, the Veteran's Administration had a practice ol taking express assignments from vet­
erans admitted to free treatment in a veteran s hospital who may have a cause ot action against a 
tortfeasor. See 3S C I  R. §  17.48(d)(3) (19X3). If ilic stale has a policy permitting assienmcms of 
personal lort claims, this may have the same clTcct as suWogMtion. Since 1962, federal law has 
provided a right el'subrogation in the United States for the reasonable value of any medical care 
which the Untied States is required or auihotucd to provide. 42 U S.C.A. !i 2651 1 1973(

16 Whether there is in fact any w indfall to the plaintill’s insure! depends on whether premi­
ums charged lo plaintiir and like insureds arc discounted by the amount ol subornation iccoscrv 
If so. thcie is no serious benefit or windfall to the first patty insurer. Sec W. Yuijnci, Inscii sn ii C asi.s an d  M sn.RiAi.s 342-43 11971) where the tuuor says:

Insurance subrogation would have more friends than it docs i f  u could be shown
that iccovcrics enter into premium rale calculations in an equitable w av . . . A survey
m the catty 60S  rescaled that a number o f insurers do not record their subrogation cxpc-
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which insurance is primary. The Collateral Source Rule makes the lia­
bility insurance primary; its abolition would make the first party fire 
insurance primary.

Tort litigation to establish defendant's fault is an expensive and 
clumsy way to answer the question o f whether the first party insurer is 
entitled to transfer its loss payment to a liability insurer. If we assume 
a case where the only item o f plaintiffs damage was one for which he 
had been fully compensated by settlement with his insurer, then the 
only function o f the tort action would be to charge defendant’s insurer 
with that amount. In this limited case, the Collateral Source Rule en­
courages litigation and the attendant legal costs, such as attorney’s fees, 
use o f court resources, and time o f witnesses, litigants and jurors. That 
is necessary because the issue o f which insurer is primary turns on the 
determ ination o f fault and this can only be finally answered by litiga­
tion. The abolition o f the Collateral Source Rule would elim inate this 
litigation since the first part) surer would not be able to transfer its 
liability lo pay the loss.

In category (b), where the provider o f collateral benefits is not en­
titled to subrogation either because the benefits were furnished grn'ui- 
tously or because subrogation is not a right extended to this provider, 
the equities are closer to the original collateral source context. The 
Collateral Source Rule permits the plaintiff to be ovcrcompcnsatcd for 
his loss, since he would recover a full tort judgment for all his injuries 
and could retain the value o f the collateral benefits as well. Abolition 
o f the rule would save the liability insurer costs which ought to be 
passed on in the form o f reduced premiums to the wrongdoing defend­
ants as well as to prudent actors carrying liability insurance. The 
choice between these two consequences is more evenly balanced than 
the choice in the original collateral source context. Which choice is 
preferable turns on how far our tort system has moved away from be­
ing a fault system designed to punish wrongdoing and has become a 
compensatory system intended lo provide victims with full compensa­
tion for their losses.17 If our main purpose is to guarantee compensa-

ricncc hy class o f insurance. Rating bureaus, it was found, had no info-,nation on the 
volume of subrogation recoveries.

Piofcssor I’attcrson wrote: "Subrogation is a windfall to the insurer. It ptas s no 
p.ut in tale schedules (or only a minor one), and no reduction is made in insuring iniet- 
cst, such as that of the secured creditor, where ihe subrogation right w ill obviously be 
vvotlh something. Hence, in such a case no reason appears for extending it . . .

Id
17. The degree lo which our tort system has moved fron. fault based ends to compensatory 

ones is evidenced by the adoption o f no-fault concepts in automobile injury reparations. See Kan­
sas Automobile Injury Reparations Act. K an. S t a t . Ann 5$ 40-3IUI to -3121 (I9S I). In 
M.tn/anarcs v. Bell. 214 Kan 589. 522 l’.2d 1291 (1974), where there was a challenge to the consti­
tutionality of this approach, the Kansas Supreme Court quoted with approval several studies of 
the operation o f fault-based tort approaches to compensation and concluded:
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lion for tortious injuries, that end is fully accomplished without the 
Collateral Source Rule.

A large majority o f the scholarly writing about the Collateral 
Source Rule in tne last two decades has been critical.18 The most thor­
ough and scholarly analysis was made by John Flem ing,11' who, after 
surveying the operation o f the rule in England, the Commonwealth 
countries, and the United States, concluded that the Rule should be 
abolished. As he states in the conclusion:

In increasing measure, a person who has met with an accident 
may nowadays look for compensation not only to the law of torts but 
to other collateral sources. The coexistence of several such regimes 
of compensation in any individual case tails for important decisions 
as to their relation one to another. Three solutions are open: first, to 
let the accident victim cumulate the various benefits; second, to shift 
the ultimate burden of the accident loss to the tortfeasor, relieving as 
far as possible other compensation funds; third, to credit the 
tortfeasor with any benefits received from another source.

The first alternative associated with the “collateral souice rule”, 
condones multiple recovery lo avoid giving the tortfeasor a "wind- 
lall’’ . . , in contrast to most other countries which arc categorically 
committed to the compensatory and opposed to the punitive theory 
of tort damages, American courts continue to entertain an ambigu­
ous and uneasy tolerance of double recovery . . . .

Turning from double recovery to a consideration of other alter­
natives. wc note that these dilTcr from the former in posing ;t decision 
as to which of two sources of compensation to treat as the primary 
and which as the secondary. In conttast lo cumulation of benefits, 
they force a confrontation with the basic policy orientation whether 
accident losses generally, or any particular accident loss, should be 
absorbed by the tortfeasor or by a collateral source, whether in ac­
cordance with the regime of tort law or the regime of private or social 
insurance . . . .

[1 he] primarily moralistic postulates (underlying the collateral 
source rulc| are gradually yielding in their appeal to an economic 
va.uc system which places in the rotefroni the high collection costs of 
rcshifting the loss from a collateral source to the tortfeasor, the at­
tendant wastefulness of multiple insurance ar.d, most important of nil 
perhaps, an awareness that in these days, when tort liability qualities 
as a significant source of compensation only in case of defendants 
who can pass on the loss through liability insurance or pricing of 
their goods or services, the question is not so much whether a wrong­
doer deserves to be relieved a s which of several competing "risk coin-

All studies concluded that the risk of tort liability based upon negligence is not a 
significant lador in inducing vehicle operators to drive more carefully; that the tort sys­
tem of reparations based on fault is excessively expensive and in.'llicicnt as a means ol 
compensating automobile crash victims; that compensation distribution to accident vic­
tims under the tort system is inequitable in that it commonly results in overpayment or 
minor injuries, gross underpayment for those moic scriously'injured. and long delays in 
receipt o f compensation.

U  at 13(i-t
l “. See supra note 2.
Id. f-leming. supra note 2,
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nuinitics" should bear the loss. . . .20
Once the fault justification for the Collateral Source Rule has been 

abandoned, the only modern justification advanced for the rule is that 
it helps prevent undercompensation for the victim.11 The plaintiir will 
usually receive only onc-holf to two-thirds o f the amount awarded by 
the ju ry as full compensation.22 The fee for hi:, attorney and other legal 
costs must be paid out o f the proceeds. Since most plaintiffs’ attorneys 
work on a contingency basis and the usual fee for litigating a case aver­
ages onc-third of the judgment, but may go as high as one-half,23 the 
plaintiffs actual recovery will be diminished by that amount. To the 
extent that collateral benefits rcceiv »d by plaintiff approach one-third 
to one-half o f the verdict, they would sectn to compensate plaintiff for 
his legal costs and thus correct that unfortunate principle adopted in 
;hc American common law that each party must bear the full cost o f his 
own legal expenses, however free o f fault he is compared to the other.

Ti ; opciation of the Collateral Source Rule does not improve the 
position o f the plaintiff. First, it should be clear that only those collat­
eral benefits for which there is no right o f subrogation could ;mprove 
the plaintiffs position. All other collateral benefits for which a corre­
sponding sum was included in the general verdict belong to the subro­
gee, not the plaintiff.2*1 Beyond this, the Collateral Source Rule 
actually worsens the position of the plaintiff because the base on which 
the contingency fee is figured is the verdict and this is larger tinder the 
Collateral Source Rule than it would be if the rule were abolished.

This result can be illustrated by considering the fact situation d is ­
cussed above under the modern context for operation o f the Collateral 
Source Rule.25 There I posited a case where the plaintiff sued to r e ­
cover damages of S6.H.990 for personal injuries and property damage 
which were caused by the negligence o f the gas company. Included in 
this were items for which plaintiff had received collateral benefits o f

20 I teming, supra noie 2, nt 15-14-17.
21. See Miiccri Jc Messina, supra note 2. ui 311-12 ( l ‘>72). See also the often cited passage 

front Hudson v. Lazarus, 217 I-.2d 344, at 346 (D.C. Cir. 1054), where the court said:
Legal “compensation" for personal injuries does not actually compensate. Noi many 
people would sell an arm for ihe average ot even (lie maximum amount that jm ies award 
for loss of an arm. Moreover, the injured person seldom gets the compensation he "re­
covers." for a substantial attorney's fee usually toiues oul - f i t  There is a limit to vvh.u a 
negligent wrongdoer can fairly, i.e. consistently w ith the balance of the individual and 
ocial interest, re rcquir pay. Hut it is not necessarily reduced hy ihe injured per­

son’s getting money oi ■ limn a collateral souicc.
U

22 While we arc required by ihe legal theory o f tact lindmg to iccogn.be the general verdict 
o f the jury a-, the authoritative determination of what eonstil nes full compensation for plainiilf, 
that amount may he manipulated away from the jury 's best csliiuaic ol true compensation hv their 
corrections for v.hat they assume ptalmilV will lose IVom having lo pay attorney's Ices, or recoup 
from having insurance .Wv injra notes 7 '  & 2K and accompanying levt.

23. I\ Mm Kinnon, Coniinui.nt IT i s  ior Liciai Staivti i.s ch. 9 (1964).
24. See supra note 14
25. See supra notes 12-14 and accompanying text.
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$17,290. O f this amount, S16.442 was supplied by a collateral source 
entitled to subrogation. Now 1 would like to assume that the jury de­
term ines that the full amount prayed for is what plaintiff is entitled to 
as full compensation and awards judgm ent for that ..mount. Secondly. 
I assume that the plain tiffs attorney has a contingency contract under 
which he receives as his fee one-third o f any recovery. Based on these 
assumptions, it is possible to compare the operation o f the Collateral 
Source Rule and o f its abolition.

St.auc Ruic No C 'll.n«al Source Rule

(S6K9V leu fJllitcf.ll 
benefits u rS IU W i

V'srdkt 168.970 $51,700
lew attorney's tees of S
of iccascry 522 9)6 $17.23)

$45,994 $34,467

less subragjlcJ bcaefits $16,442 W2Fliinfiir Actually
tccci\c» $27,552 $33,825

Abolition of the Collateral Source Rule would perm it plaintiir to 
recover $4,273 more. At the same time, his attorney would recover 
$5,763 less. Thus, the Collateral Source Rule favors not only first party 
insurers over third party insurers, hut plaintiffs’ attorneys over 
plaintiffs.

This is not to suggest that there is anything improper about the 
contingency fee concipt. It has always been a guarantee that those per­
sons unable to hire a lawyer will have the benefit o f counsel when 
pressing civil claims for injur) .27 But there is nothing in that salutary 
option that demands it be measured on anything more than the net loss 
suffered by the plaintiff, that is, the sum which is owed by the defend­
ant after collateral benefits have been credited.

One further point should be made about the operation o f the Col­
lateral Source Rule. It is one o f a series o f legal rules designed to keep 
the decision of ju ro rs untainted by intrusion o f the issue o f insurance. 
O ther rules aimed at this result are: (1) that a plaintiff only partly com­
pensated from collateral sources is the real party in interest so that his 
first party insurer subrogated to a part of that tort recovery need not 
appear as the plaintiff o f record,2” and (2) the introduction of the fact 
that defendant has liability insurance is so prejudicial lo the interests o f

26. This assumes that the abolition of the Collateral Source Rule carries w i h it explicitly or 
by implication the denial ol the r i-h l o f subrogation lo the suppliers o f the collateral bcnclits as far 
as it is in the power o f the state .gislature to do so. .S',v mfru note •!() The subrogation rmhls of 
the United States for the mcdnal services furnished In the veteran's hospital under •I1 IJ S C A 
g 2651 would s lill exist.

27. I or a historical discussion o f the contingent fee arrangement and a dclcn .e of its utility in
protecting the pc>or who aie injured, sec J. Aui-.ruacii, Un h jim i. Ju srn  i 41-50 (I9 7 6 |.

7S. Uecmer v. K ciilu rt. 195 Kan. 232. 404 1* 2d 174. Lines v. Ryan. 272 N W 2d S>«, (Mmn
1978), Some courts have decided (hat real patty in interest statutes, such as l-'tti. R C iv  I' 17(a)
require that a subrogated insurer be named as a party p lainlill'escii if  it has paid mils a pail ol Ihe
plaintill-insured's claim. See Public Scrv. Comm'n. ol Ol.lahoma v. black A Vcjtcli 4t>7 I- "M
1143 ( |0 th  Cir. 1972).
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the defendant that he would normally be entitled to a new trial.2'7 Abo­
lition of the Collateral Source Rule would not conflict with this basic 
policy because no insurer appears as a party lo be affected by the ju ry’s 
verdict, either as claimant or as the party who must ultimately pay the 
judgment. All the ju ry will learn is that some insurance money has 
already been paid. A question ought however, to be raised about the 
underlying policy. When these rules were first developed, insurance 
was not common, so it was safe to assume that the average ju ro r would 
suspect there were no insurers behind either the plaintiff or the defend­
ant unless insurance were in the open. Today, all persons o f means 
carry insurance and arc moderately sophisticated about the general 
facts of insurance. Any automobile driver knows about automobile in­
surance, which he or she is required to carry. Almost every homeowner 
carries homeowner’s comprehensive insurance. Most adults are cov­
ered by some form of medical and health insurance. Jurors may '.veil 
speculate about the availability o f insurance and such speculation 
could influence their decision one way or another. The completely un­
insured person may be damaged by the operation of rules designed to 
protect an insured person and insurers as a class, because the ju ry 
might assume the presence o f typical insurance protections when they 
do not in fact exist. The abolition o f the Collateral Source Rule which 
would permit evidence to be admitted on actual insurance protection 
owned by plaintiff lets the ju ry have reliable evidence on matters where 
otherwise they arc likely lo be speculating and doing so inaccurately.

III. T h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n  a n d  h i e  C o l l a t e r a l
S o u r c e  R u l e

Rarely does scholarly analysis about a legal problem and the nerd 
for reform lead directly to change. Some politically active group who 
stands to gain by the reform has the responsibility o f turning a dispas­
sionate analysis into a new and ePo uve legislative program. That im­
petus came from the perceived crisis in medical costs when medical 
malpiactice litigation mushroomed in the past two decades. Defendant 
doctors and, behind them, their liability insurers were particularly out­
raged when asked to pay in malpractice judgments not only very large 
sums for pain and suffering and for economic losses, but also to pay for 
the doctor’s own services, corrective services and additional health cate 
for which the patient Had been fully compensated by health insurance 
programs o f  one sort or another.

In the 1970’s, the American Medical Association organized a na­
tionwide campaign to achieve major reforms in the tort system which

29. See cases cite J  supra note 9
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they hoped would limit the explosion in malpractice judgments and the 
cost o f malpractt.v. insurance. Among the reforms were the introduc­
tion ol screening panels to weed out unmeritorious claims,30 the provi­
sion for arbitration agreements to be executed between patients and 
health care providers,31 the grant o f power to courts to review atto r­
neys’ fees to ensure that they were reasonable.3- the abolition o f the 
Collateral Source Rule and the fixing o f a maximum dollar limit on 
recovery in malpractice actions.33 Having achieved limited success in 
persuading state legislatures to adopt these reforms, the American 
Medical Association has turned its attention34 to supporting a no-fault 
compensation scheme for malpractice in the federal Congress.33

The reform in the Collateral Source Rule is the least radical 
change in the existing tort system and thus was the most widely 
adopted.36 These statutes are in no sense uniform, although they all 
contain two common elements: (1) they apply only to medical mal­
practice actions, and (2) they perm it the defendant health care pro­
v id e rs) to introduce evidence o f some collateral benefits received by 
the plaintiff. One o f the .nost elaborate and complete is the Arizona 
statute, which provides.

A. In any medical malpractice action against a licensed health 
carc provider, the defendant may introduce evidence of any amount 
or other benefit which is or will be payable as a benefit to the plaintiff 
as a result of the injury or death pursuant to the United States Social 
Security Act, any state or federal workmen’s compensation act, any 
disability, health, sickness, life, ineomc-disability or accident insur­
ance hat provides health benefits or income-disability coverage and 
any other contract or agreement of any group, organization, partner­
ship. or corporation to provide, pay for, or reimburse the cost of in­
come-disability or medical, hospital, dental or other health carc 
services to establish that any cost, expense, or loss claimed by the 
plaintiff as a result of the injury or death is subject to reimbursement 
or indemnification from such collateral sources. W'-crc the defend­
ant elects to introduce such evidence, the plaintiff may introduce evi­
dence of any amount which the plaintiff has paid or contributed to 
secure his right to any such benefits or that recovery frc m the defend-

30. E.g., Am/.. Rev. Sr.sr. §  12-567 (1982); K an . S t a t .  A nn. §§ 65-4901 u. -4908 (1980)
31. Eg.. III. Ann. S t a t . §§ 110201-204 (Sm uh-llu rd  1983).32. Eg.. Am/.. Rev. S t a t . § 21-568 (1975); Tenn. C od e A n n  § 29-26-120 (1981). W ash R lv . C o o t  A nn § 7  70070 (1975-76).33 5 At. Civ. C o d e §§ 3333.2 (1976) (limits recovery foi noneconomic losses to

J f ' V Com; ANN- 8 2307.43 (Page 1971) (lim i's recovery Tor general damages to 
St(X),IK)0); N.f). C i nt. Code §  26 1-14-11 (Supp. 1983) (lim its recovery to amounts provided hy 
malpractice insurance fund and the maximum rcci -cry is $500,0lH)for each claim and one million 
dollars lor each policy period); S.D . Codim i it L aw s Ann. §  2 1 -3 -11 (1978) (lo ia l general dam­
ages limited to 5500,IHX), but there is no limit on amount o f spcti.il damages which arc 
recoverable). °

34 See Statement of the American Medical Association presented bv President James N. 
Todd, M.D , to the Subcommittee on Health o f the Ways and Means Committee o f the United 
States House o f Representatives, June 28. I9S4.

35. See II. I). 5400, introduced in the 98th Cong. 2 Sess. (1984).
36. See statutes listed supra note 4.
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ant is subject to a lien or that a provider of such collateral benefits
has a statutory right of recovery against the plaintiff as reimburse- S T
incnt for such benefits or that the provider of such benefits has a right
of subrogation to the rights oflhc pluin’.iff in the medical malpractice •*&,
action. i-ii

I). Evidence introduced pursuant to this section shall be ad- a£,
missiblc for the purpose of considering the damages claimed by the K~
plaintiff and shall be accorded such weight as the trier of the facts 
chooses to give it.

C. Unless otherwise expressly permitted to do so by statute, no 
provider of collateral benefits, as described in subsection A, shall re­
cover any amount against the plaintiff as reimbursement for such 
benefits nor shall such provider be subrogated lo the rights of the 
plaintiffs.37
The major issues on which the various statutes differ is:

(1) whether it lies in the discretion o f the ju ry to make the deduction,3* 
or whether the court must make the deduction as a matter o f law,39
(2) whether the statute specifically denies the right o f subrogation to the 
provider(s) o f collateral benefits,40 or whether this is left to implica­
tion.41 and (3) whether the evidence which may be introduced covers

i

v :

all benefits received by the plaintiff,42 whether such benefits as life and 
accident insurance arc excluded from admissibility,43 or whether bene­
fits purchased by the plaintiff or his employer arc excluded from 
admissibility.4-'

These medical malpractice statutes abolishing the Collateral 
Source Rule have been subjected to vigorous constitutional attack.43 
The grounds argued to establish unconstitutionality are varied. It has 
been contended that the limited abolition o f the Collateral Source Rule 
violates the req irements of due process and equal protection under the I37. a r i z , R l v . S ta t ,  A n n . § 12-565 (1982)38. Eg, Atuz, Rev. S ta t .  A nn. § 12-565(1) (1982); W ash. Rev. C o d e A n n . § 7.7O.OS0 (1975-76).39 Eg., I ' l a .  S ta t .  A nn. §  768.50; N.Y. C iv. Prac. Law § 4010 (McKinney 1975 A; Supp 1981). ‘ f40. E.g., A riz . Rev. S ta t .  A nn. § I2-565(C) (1932); C a l .  C iv . C o d e  § 3333 1(b) (1976). vfs

41. The abolition o f the Collateral Source Rule would have to at least impliedly ic\ul»e the *t*
right of subrogation in the collateral source provider. Otherwise, the plaintiff would receive less
than full compensation because there would be a double reduction front bis iota! damages, or else .jg
the impact o f abolishing' the Collateral Source Rti e is evaded because the provider in a separate •%;
subrogation action would recover from the defendant tortfeasor the amount that was deducted jr.
from plaind It's judgment upon introducing the evidence o f the collateral benefit. The courts could Ig ;
avoid this implication only by bolding that the evidence o f collateral benefits is admissible only if
the provider has no right o*'subrogation This wocld mean the abolition would apply only lo the iv
category of damages in class (b ). but not to clast, (c) where the equities more strongly justify W j
abolition. See discussion supra notes 15-18 and accompanying lest. \ -42. E.g., Dt l .  C o d e A n n . tit. 18. § 6862 (1974); Idm io Code § 29-4-210 (1980)

43. Eg, F la .  S ia t .  A nn. §  7bS.5U(2)ia)2 (Supp. 1983), N.Y. C iv. P ra c, Law §  4010 (M c­
Kinney 1975 & Supp 1981).44. S .D . CootEUD L aws A n n . §21-3-12 (1978). T e n n . C o d i A n n . §29-26-119 (1981);W a sh . R e v . C o d e  A n n . § 7.70080 (1975-76).45. An extended discussion o f the constitutional issues may he found in Note, Cuiiforr.i <s 'B\
Statical Injury Compensation Act: An Et/ual Protection Challange, 52 S Cai. L. Rev. 829 (1979),
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federal Constitution.-10 It has also been argued that state constitutional 
guarantees o f equal protection or due process are violated by such stat­
utes."7 In addition, challengers have relied on special provisions of 
state constitutions, such as a prohibition against special Icgislalbn,-1' a 
prohibition against limiting damages49 or a provision guaranteeing 
open courts and remedies for all wrongs.51'

The highest courts o f two states. New Hampshire -' and North Da­
kota,52 have held unconstitutional that part o f their medical malprac­
tice act which abolished the Collateral Source Rule. In doing so, each 
court relied primarily on state constitutional provisions and their local 
views o f appropriate constitutional principles. Both courts used a 
stricter rule o f legislative scrutiny, the so-called “substantial relation­
ship” test, requiring a close correspondence between the stated legisla­
tive goals and the classifications and means selected by the legislature 
to achieve those goals. Applying this stricter standard, the Supreme 
Court o f North Dakota was persuaded that the crisis in medical m al­
practice was not great and thus reform was not essential. The Supreme 
Court of New Hampshire felt the means chosen by the legislature were 
not the most effective or were not constitutionally permissible ways to 
achieve the goals.53

46 See Eavtin v. Bromficltl, 116 Arif. 5 'b . 5*0 1‘ 2d 741 (1977): Pintllo* v. Cedars ol Lebanon 
Hosp. Corp., 40.1 So. 2d 365 (F la I9 .il), Jones s Slate i i j ,  o f Medicine. 97 Idaho *59. 555 P 2d 
399 (1976), a  n. denied, 431 U.S. 914 1 1<>77), Carson v. Maurer. 120 N i l  925 .424  A 2d 825 (1980),
Arnesun v. Olson, 270 N.W.2d 125 <N D.l>>7»).

47. See P inillos v Cedars o f Lebanon Hosp C orp , •in’, So. 2d 365 (F la  1981); Carson v.
Maurer. 120 N.U 925. 424 A 2d *25 (19*0); Arneon v. Ol on. 270 N W.2d 125 <N I )  1978)

4*. See Eastrn v. llromfield. 116 Ana 576, 570 I’ 2d 744 (1977). Arne,on s. Olson, 270 
NAV.2d 125 (N O 197*).

49. See Eastin v. Bromfirld, I If, Aria. 576, 570 I* 2d 744 (1977)
50 See Prcndergast v. Nelson. 199 Nth 97. 256 N.W 2d 657 (1977).
51. Carson v. Maurer. 120 N.tl 925. 424 A.2d 825 (19*0).
52 Arr.cscn v. Olson. 270 N.W 2d 125 (N O, 1978).
53. The Kansas statute was dctlatcd unconstitutional hy a federal district court in Doran v, 

Priddy, 534 F . Sapp. 30 (D . Kan I sS l j .  on both (eder.tl and state cor.stnutiniial grounds The 
judge’found lhal (he distinctions bens eon gratuitous collateral bandit* which sstct admissible and 
collateral benefits paid lot by (he plaintiff or his employer which were inadmissible treated a 
discrim inate!y classification, lie  also found lhal abolishing the Collateral Source Rule for only 
one class or"ton dcfcnslants. i.e. health providers, was an unfair classification lie  lelt that these 
discrim inations violated the right lo equal protection under the fourteenth amendment to the 
United States Constitution and al<o violated sections I and 2 of the Dill o f Rights o f the Kansas 
Constitution, which ate the state e 'jual protection provisions. The court also found the statute 
violated article 2, section 17 o f  the Kansas Constitution in that it was not a law o f general nature 
having a uniform operation across the state. Whether this constitutional analysis is correct arid 
would he upheld hy higher federal courts and by the Kaio us courts is open to scriou, doubt

1 he constitutional analysis made by Judge Rogers in the unreported ease o f Holman v. The
Mennmgcr Found. (No. 79-1(1-90, D. Kan. ".''*2» seems sounder and a Fetter prediction o f the 
judgment that higher federal courts and the Kansas Supreme Court would conic to than the deci­
sion in Doran v. Priddy. Judge Rogers reasoned that the validity of K.vn S iat . Ann. §  60-471
under equal protection analysis turns on which tc,t is u .id , the’ “rational basis” test or strtc.cr 
“substantial relationship" test. Those decisions which have held such statutes unconstitutional, 
including Doran v. Priddy, have used the “sul'siautiul relationship” test. Those courts which have 
used the "rational basis" test have found such statutes eon tilution.il. After surveying the federal 
authorities, he concluded the appropriate test for federal equal protection was the "rational basis" 
lesl. Two Kansas Supreme Court eases considering the constitutionality o f other parts o f the

1 4v'|
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A substantial majority o f courts which have considered the consti­
tutionality o f these statutes abolishing the Collateral Source Rule have 
upheld them as valid.54 These courts use a '°ss strict rule o f legislative 
scrutiny under due process or equal protection analysis, the rational- 
b,i f, test. This test accords greater tolerance and respect to legislative 
judgments about what the needs o f society are and which arc the best 
means to achieve these goals.

IV. T h e  G e n e r a l i z a t i o n  o f  t h e  M a l p r a c t i c e  R e f o r m  T o  a l l
C iv il  A c t i o n s

The core o f the equal protection argument is that there is no ra­
tional justification for treating medical malpractice actions differently 
from all malpractice actions or more generally from all tort actions. In 
the Florida case testing the constitutionality o f their Medical M alprac­
tice Act,55 Chief Justice Suridbcrg in his dissent said:

[The Florida statute in tjuesiioni essentially abolishes the collat­
eral source rule, but only with reference to the medical profession.
This common law .ute typically prevents reduction of the plaintiffs 
tort recovery by any amounts of alternative compensation received 
from sources such as health insurance or disability benefits. The jus­
tifications for the rule arc (1) to avoid penalizing the plaintiff who 
purchases insurance, (2) to avoid discouraging the purchase of insur­
ance. and (3) lo increase the deterrent effect of liability. The validity 
of these rationales has been debated, but commentators agree that if 
the collateral source rule is modified, there is no justification fcr con­
fining changes to medical malpractice cases.56 
Chief Justice Sundberg’s arguments were not and should not be 

persuasive to the Supreme Court o f Florida on the. constitutional ques­
tion. The constitutional structure should perm it the legislatures the 
choice to legislate differently for medical malpractice if there are justifi­
able reasons for the differential treatment. The reason advanced by the 
legislatures which have abolished the Collateral Source Rule was the 
cost crisis in medical malpractice insurance. The federal Constitution 
and its constraints should be loose enough to give this discretion to the
state legislatures.

Chief Justice Sundberg's analysis is, however, a good indication o f

molten) malpractice act have applied the "rational basis" test and presumably would >l.i mi in 
.sa ia .iliiip  K w . S im . A n n .  jj 60-471. See Stephens v. SnvJct I  lime Ass’n. 230 Kan 115.631 
P 2d 222 (1 981} and State ev ref, Schneider v. Liggett. 223 Kan. 610. S 'li P.2d 221 (1978). .//yc.r/

dum m ed 139 U S *08 (1978)
54. Eastin v. Ilmmfield. 116 Alin. 576, 570 P 2d 744 (I9 JJ ): Pinillos v Cedai* o f I ehanon

Hosp. Corp., 403 So. 2d 365 tF la 19*1), Rudolph v. Iowa Methodist Medical Center, 293 N.W.2d 
550 (Itnva IvSCi: Prcndergast v Nelson. 199 Neb. 97, 256 NAV,2d 657 (1977) ( / Jones v. Slate 
ltd o f Medicine. 97 Idaho *59, 555 P. 2d 399 (1976), where the Supreme Court o f Idaho held the 
appropriate standard was the rational basis test, but tcmandcl the ease to the civil coutl lot a 
finding on wt tiher ihe national crisis n health care insurance was applicable to Idaho

55. P in i.h s  v. Cedars ol Lebanon Hosp. Corp., 403 So 2d 365 (F la  1981)
>b. / J  ’ 1 3;>9-70 (Adkins, J., A linyd, J., jo in ing Snndbeig. C.J., dissenting).
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